<^. 


h  / 


THE  ALL  INDIA  DIGEST,   CRIMINAL 

1836—1915. 


Digitized  by  tine  Internet  Arciiive 

in  2010  with  funding  from 

University  of  Toronto 


Iittp://www.archive.org/details/sanjivarowsallin01rowt 


SANJIVA  ROWS 

ALL  INDIA  DIGEST 

SECTION  I-CRIMINAL:  1836-1915 


REVISED  AND  BROUGHT  UPTO-DATE 

BY 

P.  RAMANATHA  IYER.   B.A.,  B.L.. 

First  Grade  Pleader,   Trichinopoly,  and 

P.   HARI  RAO.   B.A..  B.L.. 

High  Court  Vakil,  Madras 
AT  THE  LAWYER'S  COMPANION  OFFICE,  TRICHINOPOLY  AND  MADRAS. 


SECOND  EDITION:  IN  TWO  VOLUMES 

Vol.  I. — A  to  E. 


PUBLISHED  BY 

T.  A.  VENKASAWMY  ROW  &  T.  S.  KRISHNASAWMY  ROW 

PROPRIETORS,    THE    LAW    PRINTING    HOUSE    AND   THE    LAWYER'S 
COMPANION    OFFICE,    TRICHINOPOLY   AND   MADRAS. 

1915 


[All  Rights  Reserved.] 


K 

1915 
V.) 


PRINTED    AT 

THE  LAW  PRINTING  HOUSE 

MOUNT  ROAD,  MADRAS. 


First  Edition,  1910 ;  Second  Edition,  1915. 


To 
THE  HON'BLE  SIR  CHARLES   ARNOLD  WHITE,   Kt., 

BARRISTER- AT-LAW, 

FORMERLY  CHIEF  JUSTICE  OF  THE  HIGH  COURT  OF  JUDICATURE,  MADRAS, 
AND  NOW  MEMBER,  COUNCIL  OF  THE  SECRETARY  OP  STATE  FOR  INDIA, 

THIS  WORK 

IS 

BY  KIND  PERMISSION 

MOST  RESPECTFULLY  AND  GRATEFULLY 

DEDICATED. 


CONTENTS. 


Preface  to  the  Second  Edition 

Preface  to  the  First  Edition  and  Postscript 

List  of  Eeports  Digested 

Abbreviations  Explained 

Table  of  Headings,  Sub-headings,  and  Cross-References 

Digest  of  Cases 


Page 

ix 

xi 

xvii 

xix 

xxi 

1 


PREFACE  TO  THE  SECOND  EDITION. 


Copies  of  the  first  edition  of  the  Criminal  Section  of  the  late 
Mr.  Sanjiva  Row's  A.11  India  Digest  having  been  rapidly 
exhausted,  it  has  been  found  necessary  to  bring  out  a  second 
edition  to  satisfy  the  constant  demand  of  the  learned  profession 
for  the  work. 

In  the  preparation  of  this  edition,  opportunity  has  been 
taken  to  correct  the  few  errors  and  to  remove  the  few  repetitions 
that  were  found  in,  and  to  make  good  the  omissions  of  some 
cases  unwittingly  left  out  from,  the  first  edition,  and  generally 
to  revise  the  whole  work  in  an  exhaustive  manner.  The  cross- 
references  have  been  in  several  cases  re-written,  and  have  been 
made  fuller.  The  notes  of  subsequent  cases  appended  to  each 
main  case  at  its  end  have  been  brought  completely  up-to-date. 

The  names  of  parties  to  all  the  cases  have,  in  this  edition, 
been  cited  at  the  close  of  each  main  case  in  the  body  of  the 
Digest.  Also,  two  tables  of  cases,  one  containing  the  names  of 
parties  in  their  alphabetical  order  and  the  other  containing,  in 
numerical  order,  the  volumes  and  pages  of  the  Reports 
wherefrom  the  cases  have  been  taken,  are  furnished  at  the 
end  of  the  second  volume. 

The  cases  have  been  brought  down  to  the  end  of  1915.  A 
few  cases,  however,  that  appeared  too  late  for  insertion  in  the 
body  of  the  Digest  have  been  collected  at  the  end  of  ihe  second 
volume  in  the  form  of  a  supplement. 

THE  LAWYER'S  COMPANION  OFFICE, a  p     RAMANATTTA    TVPR 

Trichinopoly  and  Madras.  t;  tt^^f^^ 

Dated  8th  November,  1915.  >.  ^'   HAEI   RAO. 


PEEFACE  TO  THE  FIRST  EDITION. 


In  the  year  1905,  at  the  earnest  call  of  many  members  of  the  legal  pro- 
fession, I  undertook  the  issue  of  my  Current  Index.  It  has  now  run 
through  a  course  of  five  years  and  has  started  upon  the  sixth  year  of 
i^s  existence.  I  am  glad  to  state  that,  since  the  publication  was  launch- 
ed into  existence,  it  has  been  acquiring  a  widely  increasing  popularity 
throughout  the  length  and  breadth  of  India  and  Burma.  It  focuses 
within  its  pages  decisions  of  each  and  every  province  in  India,  so  that 
the  use  of  the  book  is  not  confined  to  this  province  or  that,  but  extends 
to  all  the  provinces  in  India,  in  short,  wherever  the  laws  of  the  country 
are  administered  ;  so  much  so  that  I  have  often  had  requisitions  from 
my  esteemed  constituents  in  the  various  provinces  to  send  them  type- 
written copies  of  the  cases  to  be  found  in  some  of  the  rarer  original 
reports,  which  cannot  be  had  in  the  libraries  of  their  own  provinces. 
While  the  profession  appreciate  the  utility  of  the  publication  as  keeping 
them  in  easy  touch  with  all  the  latest  case-law  of  the  country,  they 
have,  for  the  last  few  years,  been  feeling,  and  justly,  that,  as  the  numbers 
of  these  annual  digests  increase,  the  task  of  hunting  up  references  is  be- 
coming more  and  more  troublesome  and  laborious,  as  it  involves  the  con- 
sultation of  a  number  of  stray  volumes — a  trouble  which  the  profession 
would  always  like  to  see  as  far  minimised  as  possible.  My  constituents 
have,  on  the  one  hand,  been  asking  me  for  the  consolidation  of  my  Cur- 
rent Indexes  from  the  year  1905.  On  the  other  hand,  they  have  been 
asking  me  to  bring  out  a  consolidated  Digest  from  the  earliest  times  up 
to  date,  since  Woodman's  Digest  stops  with  1900  and  there  has  been  no 
consolidation  since  then.  In  order,  therefore,  to  minimise,  to  some  ex- 
tent at  least,  this  inconvenience,  I  published  in  1908  my  "  Triennial 
Key,"  which  was  intended  to  serve  the  purpose  of  the  consolidation  of 
the  Current  Indexes  for  the  years  1905  to  1907,  and  had  an  idea  of  con- 
solidating this  "Triennial  Key  "  from  time  to  time  as  years  rolled  by. 
But,  partly  as  the  "Triennial  Key"  removed  the  difficulty,  a  small  con- 
solidation for  three  years  went  but  a  little  way  towards  meeting  this 
widely  felt  need. 

The  want  of  a  consolidated  Digest  from  the  earliest  times  up  to 
date  being  thus  a  standing  grievance  among  the  profession,  I  have,  for 
some  time  past,  been  earnestly  urged  to  bring  out  one  on  the  lines  of  my 
Current  Index.     The  only  publication  that  professes  to  supply  the  place 
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of  a  comprehensive  digest  is  the  time-honoured  and  well-renowned  Digest 
of  Woodman,  not  to  speak  of  many  other  minor  Digests  of  a  limited  and 
varying  scope.  But  Woodman's  Digest,  great  as  may  be  its  merits,  is 
antiquated  in  many  ways.  In  the  first  place,  the  consolidated  edition 
of  Woodman's  Digest  stops  with  1900.  And,  though  separate  Digests 
have  been,  from  time  to  time,  published  for  the  subsequent  years,  they 
stand  isolated  and  without  consolidation  and  there  seems  to  be  but  little 
prospect  of  these  Digests  being  consolidated  and  brought  down  to  date. 
Besides,  Woodman's  Digest  was  compiled  when  Acts  XIV  of  1882,  XV 
of  1877  and  III  of  1877,  were  in  force  ;  and  the  cases  have  been  group- 
ed under  the  sections  of  these  old  Acts.  A  practitioner,  therefore,  who 
has  now  to  prepare  his  cases  under  Act  V  of  1908,  Act  IX  of  1908  and 
Act  XVI  of  1908  will  experience  no  small  difficulty  when  he  finds  for 
his  guide  a  book  in  which  the  cases  have  been  arranged  under  the  sec- 
tions of  the  older  and  repealed  Acts. 

Again,  Woodman's  publication  digests  only  a  few  of  the  reports  that 
now  form  the  available  sources  of  information  for  the  modern  lawyer  in 
respect  of  the  Chartered  High  Courts.  Eeports,  like  the  Madras  Law 
Journal,  the  Madras  Law  Times,  the  Allahabad  Law  Journal,  the 
Calcutta  Law  Journal  and  the  Bombay  Law  Keporter,  do  not  find  a  place 
in  Woodman's  Digest,  not  to  mention  works  like  Weir's  Criminal  Rulings 
and  Eatanlal's  Unreported  Criminal  Cases. 

There  is  yet  another  point  in  which  Woodman's  Digest  is  also 
defective.  Standard  commentators  of  great  renown  embody  in  their  works 
cases  from  the  Punjab  Eecord,  the  Gudh  Cases,  the  Central  Provinces 
and  the  Nagpur  Law  Reports  and  the  Burma  Law  Reports.  Of  late 
years,  a  practice  is  also  coming  into  existence  for  Judges  of  the  Charter- 
ed High  Courts  to  hear  cited,  in  the  arguments  before  them,  decisions 
of  the  Chief  Courts  and  the  Courts  of  the  Judicial  Commissioners  of  the 
various  provinces  and  to  refer  to  them  in  their  judgments.  Vide  I.L.R. 
30  A.  384  (342),  I.L.R.  34  C.  216  (220),  4  M.L.T.  404  (410),  where 
cases  of  the  highest  Courts  other  than  the  Chartered  High  Courts  have 
been  referred  to  by  the  learned  Judges  of  the  several  High  Courts. 
Woodman's  Digest  has  altogether  left  out  of  consideration  cases  decided 
by  these  Courts  which  find  no  place  in  it.  The  ever-increasing  popu- 
larity of  my  Current  Index  is  proof  positive  of  the  recognition  of  the 
above  fact. 

With  the  object  of  satisfying  all  these  requirements,  I  set  about,  more 
than  a  year  ago,  compiling  an  "  ALL  INDIA  DIGEST  "  from  the  earliest 
times  up  to  date.  Considering  the  gigantic  nature  of  the  task  as  well  as 
the  inadvisability  of  jumbling  up  the  criminal  and  the  civil  cases  together 
in  one  and  the  same  volume  or  volumes,  I  have  thought  it  expedient  to 
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separate  the  criminal  from  the  civil  cases  and  to  issue  separate  volumes 
dealing  vi^ith  these  distinct  subjects,  such  of  the  cases  having  a  two-fold 
aspect  being  given  in  both  the  criminal  and  the  civil  sections  as  well.  The 
advantages  of  such  a  separation  are  obvious.  The  criminal  cases  will  be 
contained  in  one  handy  and  portable  volume;  the  entire  field  of  Criminal 
Law  will  be  ready  before  the  practitioner  when  he  is  conducting  a  case 
m  the  Criminal  Courts.  Such  of  the  members  of  the  profession  as 
confine  their  practice  to  the  Criminal  Courts  only,  Magistrates,  members 
of  the  Police  Department  and  others  similarly  circumstanced,  will  be 
saved  the  expense  of  having  to  purchase  the  volumes  containing  the 
civil  cases  also. 

It  is  but  a  small  part  of  the  work  of  a  practitioner  preparing  his  case 
to  get  at  an  authority  for  a  certain  position.  To  fix  its  exact  value  with 
reference  to  the  case-law  on  the  particular  point  is  the  next,  bat  a  more 
important  and  difficult,  task.  The  value  of  the  decisions  of  one  High 
Court,  in  a  case  argued  in  a  different  High  Court,  by  way  of  supporting 
or  distinguishing  a  decision  of  the  latter  High  Court,  is  incalculable. 
Even  a  mere  observation,  unconnected  with  the  facts  of  the  case,  of  a 
single  Judge  of  the  High  Courts  acquires  very  much  the  weight  of  a 
decided  case,  when  such  observation  is  cited  with  approval  by  their  Lord- 
ships of  the  Privy  Council.  Again,  even  the  Full  Bench  case  of  a  parti- 
cular High  Court  loses  much  of  its  value,  when  it  has  been  constantly 
dissented  from  by  all  the  other  High  Courts  and  distinguished  in  later 
cases  by  the  same  High  Court.  It  has,  therefore,  been  deemed  essen- 
tial to  indicate,  at  the  end  of  almost  every  case,  whether  it  has  been 
folloived,  referred  to,  or  distinguished,  etc.,  in  subsequent  cases.  For 
similar  reasons,  it  has  also  been  found  desirable  to  give,  wherever 
possible,  a  list  of  such  of  the  earlier  cases  as  the  later  case  has  followed, 
referred  to,  distinguished,  &c. 

A  rectangular  bracket  at  the  end  of  a  case  contains  the  subsequent 
cases,  wherein  such  case  has  been /o/Zoi^e*^,  referred  to,  tic.,  whereas  a 
circular  bracket  at  the  end  of  a  case  contains  the  previous  cases  which 
have  been  dealt  with  by  such  case.  Examples  :— 1  B.  15  [2).,  19  B.  105J 
means  1  B.  15  has  been  distinguished  in  19  B.  105,  see  column  9  ;  15  P. 
R.  1901,  Cr.,  (16  A.  437,  21  A.  263,  F.),  means  that  16  A.  437  and  21  A. 
263  have  been  folloived  by  15  P.R.  1901,  Cr.,  see  column  15  ;  and  8  A.  18 
(A.W.N.,  1884,  37,  A.W.N.,  1885,  30,  7  B.  82,  B.).  IF.,  7  C.P.L.R.  21, 
Cr.]  means  that  A.W.N. ,  1884,  37,  A.W-N.,  1885,  30  and  7  B.  82  have 
been  referred  to  in  8  A.  18  and  that  8  A.  18  has  been  followed  in  7  C.P.L. 
E.  21,  Cr.  The  reader  will  thus  be  pleased  to  see  the  immense  advantages 
offered  by  this  publication.  If  he  should  light  upon  any  one  case  on  any 
subject,  he  will  be  able  to  understand  the  development  of  the  case-law 
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on  the  subject  from   the  earliest   times  down   to  the   present  date — an 
advantage  not  to  be  had  in  any  oiher  pubhcation  known  hitherto. 

The  cases  will  be  brought  down  to  June.  1910,  and  the  "  All  India 
Digest,"  as  its  title  indicates,  will  contain  all  the  cases  from  all  the 
reports,  official  and  non-official,  in  the  country.  {Vide  list  of  Eeports 
digested.) 

Numerous  cross-references  have  been  given  to  facilitate  the  task  of 
picking  up  authorities  on  any  particular  subject.  The  cases  decided  under 
an  Act  have  been  arranged  under  the  sections  of  the  latest  Act  on  the 
subject,  the  corresponding  sections  of  the  older  and  repealed  Acts  being 
also  given  within  brackets  at  the  commencement  of  the  sections. 

I  trust  I  have  done  almost  everything  that  ingenuity  can  devise  to 
make  this  book  a  work  of  ready  reference  and  I  believe  I  have  spared  no 
labour  in  achieving  this  end.  I  would  consider  my  labours  amply  reward- 
ed if  the  profession  should  generously  appreciate  the  publication  and 
humbly  hope  that  it  will  also  be  of  use  to  the  Government  in  its  great 
work  of  Legislation. 

"  Madhwa  Vilas." 
Teppakulam  P.O.,  TRicmNOPOLY.    !-  T.  V.   SANJIVA  KOW. 

Dated  19th  April,  1910. 


POSTSCRIPT  TO  THE  FIRST  EDITION. 


A  WORD  of  explanation  may  be  deemed  necessary  regarding  the  arrange- 
ment of  the  cases  herein  collected  under  the  several  headings  and  sub- 
headings. It  was  the  desire  of  the  late  Mr.  T.  V.  Sanjiva  Row  that  the 
All  India  Digest  should  be  modelled  on  the  lines  of  his  Current  Index 
of  Indian  Ca.ses.  The  main  principle  which  he  endeavoured  to  follow  in 
the  compilation  of  this  Digest  has  been  to  group  all  the  cases  coming 
under  a  legal  conception,  say  Abetment,  under  that  particular  heading 
alone,  and  to  give  cross-references  to  the  other  headings  under  which 
such  cases  may  fall,  so  that  the  reader  may  have  the  whole  case-law  on 
that  conception  at  one  and  the  same  place  in  the  Digest.  But  this,  he 
found,  was  not  always  quite  practicable.  Owing  to  the  nature  of  the 
subject,  it  has  been  considered  desirable  to  group  the  cases  dealing  with 
the  same  subject,  some  under  one  heading  and  some  under  another,  and 
to  give  cross-references  to  the  other  heading  ;  for  instance,  cases  dealing 
with  the  subject,  "  Dispute  as  to  possession  of  immoveable  property," 
have  been  put,  some  under  the  heading  "  Criminal  Procedure  Code,  1898, 
s.  145,"  and  some  under  the  heading  "  Dispute  as  to  possession  of 
immoveable  property,"  and    vice   versa,   with   cross-references   to  each 
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other.  The  reader,  therefore,  who  wishes  to  be  exhaustive  in  his 
researches,  will  find  the  case  or  cases  he  may  require  by  searching  for 
them  under  all  the  headings  under  which  they  may  be  expected  to  appear. 

The  cases  will  be  brought  down  to  the  end  of  the  year  1910,  though 
the  original  intention  was  to  bring  them  only  down  to  the  end  of  June, 
1910.  An  appendix  will  be  added,  which  will  contain  all  the  cases  that 
may  appear  too  late  to  be  inserted  in  the  body  of  the  Digest.  The 
quantity  of  the  Mss.  having  far  exceeded  the  original  estimate,  the 
Criminal  Section  of  the  Digest  has  to  be  issued  in  two  volumes. 

For  the  sake  of  thoroughness  and  to  help  the  reader  in  his  investi- 
gations, it  will  be  seen  that,  in  the  case  of  the  various  legislative  enact- 
ments, a  short  historical  survey,  showing  the  effect  of  the  later  enact- 
ments on  the  earlier  ones  under  consideration,  has  been  appended  to  the 
Acts,  Imperial  and  Local,  wherever  possible.  In  the  preparation  of 
this  historical  note,  the  latest  Government  editions  of  the  Unrepealed 
Acts  of  the  Imperial  and  the  Local  Legislatures  have  furnished  the 
main  guidance. 

Two  tables  of  cases  have  been  given.  One  gives  the  list  of  the  cases 
digested  by  the  number  and  page  of  the  volumes  of  the  Reports  in  their 
chronological  order  and  the  other  gives  the  list  in  the  alphabetical  order 
of  the  names  of  the  cases. 

"MADHWA  VILAS,"  J  p    RAMAN ATHA  IYER. 

TEPPAKUEiAM  P.O  ,  Trichinopoly.     \  T.     -.-.-.  ^  ^    -r^  .  ^ 

T.     ,       ,   .,       .        .  p.  HARI  RAO. 

Dated  26th  November,  1910.  J 


LIST  OF  REPORTS  DIGESTED  IN  THE  ALL  INDIA  DIGEST 
SECTION  I— CRIMINAL. 


No.  of 
Volumes. 


NAMES  OF  REPORTS. 


Period. 


Agra  High  Court  Reports 

Agra  High  Court  Reports,  Pull  Bench  Volume 

Allahabad  Law  Journal 

Allahabad  Weekly  Notes 

Bengal  Law  Reports 

Bengal  Law  Reports  Supplemental  Volume 

Bombay  High  Court  Reports 

Bombay  Criminal  Cases 

Bombay  Law  Reporter 

Bourke's  Reports 

Calcutta  Law  Journal 

Calcutta  Law  Reports  ... 

Calcutta  Weekly  Notes 

Central  Provinces  Law  Reports  ... 

Coryton's  Reports 

Criminal  Law  Journal  of  India... 

Criminal  Rulings  of  the  Bombay  High  Court 

Hay's  Reports 

Hyde's  Reports 

Indian  Cases 

Indian  Jurist,  New  Series 

Indian  Jurist,  Old  Series 

Indian  Law  Reports,  Allahabad  Series 

Indian  Ijaw  Reports,  Bombay  Series 

Indian  Law  Reports,  Calcutta  Series 

Indian  Law  Reports,  Madras  Series 

Joy  Gobind  Sbome's  Reports     ... 

Knapp's  Reports 

Law  Reports,  Indian  Appeals     ... 

Law  Reports,  Indian  Appeals,  Supplemental  Volume 

Law  Weekly 

Lower  Burma  Selected  Judgments 

Lower  Burma  Printed  Judgments 

Lower  Burma  Rulings 

Madras  High  Court  Reports 

Madras  Jurist 

Madras  Law  Journal 

Madras  Law  Times  ... 

Madras  Weekly  Notes 

Marshall's  Reports  ... 

Moore's  Indian  Appeals 

Moore's  Privy  Council  Cases 

Nagpur  Law  Reports 

North-West  Provinces  High  Court  Reports... 

Oudh  Cases 

Oudh  Select  Cases     ... 

Punjab  Law  Reporter 

Punjab  Record 

Punjab  Weekly  Reporter 

Ratanlal's  Unreported  Criminal  Cases 

Sind  Law  Reporter... 

Saraswati's  Privy  Council  Judgments 

Sutherland's  Privy  Council  Judgments 

Sutherland's  Weekly  Reporter   ... 

Sutherland's  Weekly  Reporter  Full  Bench  Volume 

Sutherland's  Weekly  Reporter  Gap  Number 

Upper  Burma  Rulings 

Upper  Burma  Rulings 

Upper  Burma  Rulings 

Upper  Burma  Rulings 

Weir's  Criminal  Rulings 


1866—1863 
1866—1838 
1904—1915 
1881—1908 
1868—1875 
1862—1868 
1862—1875 
1913—1915 
1S99— 1915 

1865 
1905— 191S 
1877—1884 
1896—1915 
1886—1904 
1862—1863 
1904—1915 

1862—1863 
1863—1864 
1909—1915 

1862 
1866—1867 
1876—1915 
1876—1915 
1876—1915 
1876—1915 


1868—1915 
1872—1873 
1914—1915 
1872—1892 
1893-1900 
1900—1915 
1862—1875 

1891—1915 
1906—1915 
1910—1915 

1862—1863 
1836—1872 

1905—1915 
1869—1875 
1898—1915 

1900—1915 
1866—1915 
1906—1915 
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C. 
O.L.J. 
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C.  P.  L.  R.     ... 

C.  W.  N. 

Cor. 

Cr.  Rg. 
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Hay. 
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I.  A. 

Ind,  Cas.  orl.  C. 

Ind.  Jur.  N.  S. 

Ind.  Jur.  O.  8. 

J.  G. 

Knapp. 

L.  B.  R. 

L.  W. 

M. 

Marsh. 

M.  H.C. 

M.  I.  A. 

M.  J. 

M.  L.  J. 

M.  L.  T. 

Moo.  P.  C.  0. 

M.  W.  N. 

N.  L.  R. 

N.  W.  P.  H.  C.  or  N.  W.  P. 

O.  0. 

O.L.J. 

P.  L.  R. 

P.  R. 

P.  W.  R. 

Rat.  Un.  Cr.  C. 

Bar. 

S.  C.  Oudh.    ... 

S.  L.  R. 

Suth. 

U.  B.  R. 

W.  R. 
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Agra  High  Court  Reports. 
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Burma  Law  Reports. 
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Indian  Law  Reports,  Madras  Series. 
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Madras  High  Court  Reports. 
Moore's  Indian  Appeals. 
Madras  Jurist. 
Madras  Law  Journal. 
Madras  Law  Times. 
Moore's  Privy  Council  Cases. 
Madras  Weekly  Notes. 
Nagpur  Law  Reports. 

North-West  Provinces  High  Court  Reports. 
Oudh  Cases. 
Oudh  Law  Journal. 
Punjab  Law  Reporter. 
Punjab  Record, 
Punjab  Weekly  Reporter. 
Ratanlal's  Unreported  Criminal  Cases. 
Saraswati's  Privy  Council  Judgments, 
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Appl. 
A.ppr. 
Cons. 


Applied. 

Approved. 
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D.  or  Distd.   ... 

...     Distinguished. 

Disc. 
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Diss. 
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Exp. 
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F. 

...     Followed. 

(F.  B.) 

...     Full  Bench. 

Obs. 

...     Observed  on. 

(P.  C.) 

...     Privy  Council. 

E.  or  Refd,  to. 

...     Referred  to. 

Rel.  on. 

...     Relied  on. 

(S.  B.) 

...     Special  Bench. 

N-B. —  In  the  Punjab  Record  and  the  Punjab  Law  Reporter,  and  also  in  the  Punjab  Weekly- 
Reporter,  the  cases  are  known  by  their  numbers  and  not  by  the  pages  where  they  are  printed  ; 
{e.g.)  4  P.  R.  1910.  Or.,  would  mean  Case  No.  4  Or.,  in  the  Punjab  Record  of  1910.  The  same  ex- 
planation applies  to  the  Punjab  Law  Reporter  as  well  as  to  the  Punjab  Weekly  Reporter  also.  It 
has  also  to  be  remarked  that  the  Punjab  Record,  the  Punjab  Law  Reporter  and  the  Punjab  Weekly 
Reporter,  have  been  divided  into  two  sections,  Civil  and  Criminal. 
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Section  I.— Criminal — Vol.  1. 


Abandonnient  of  Children. 

(1)  —  When  abandonment  is  offence — Penal 
Code,  s.  317 — Object  of  section. — The  real  object 
of  8.  317,  Penal  Code,  is  the  prevention  of  the 
abandonment  or  desertion  by  a  parent  of  his  or 
her  children  of  tender  years  in  such  a  manner 
that  children,  not  being  able  to  take  oare  of 
thenaselyes,  may  run  the  risk  of  dying  or  being 
injured.  CRIMINAD  REVISION  OF  PROCEED- 
INGS IN  THE  CASE  OF  FELANI  HARIANI,  16 
W.R.  Cr.  12.      [ii.,  24  M.  662]. 

{2)  —  Intention  of  wholly  abandoning  child  is 
gist  of  offence.— The  gist  of  the  ofience,  under 
s.  317,  Penal  Code,  is  the  exposure  or  leaving 
of  the  child  in  any  place  with  the  intention  of 
wholly  abandoning  it ;  and  the  manner  of  ex- 
posure or  leaving  and  the  consequences  likely 
to  ensue  from  it  are  not  essential  ingredients  of 
the  offence  under  the  Indian  Law,  though  they 
may  often  be  properly  taken  into  consideration 
in  estimating  its  gravity  and  in  apportioning 
the  sentence.  KINGEMPBROR  v.  AntakKEE, 
24  M.  662  =  1  Weir  332.  (16  W.R.  Cr.  12,  18 
A.  364,  R.) 

(3)  -Intention  of  abandoning  child. — Under 
s.  3i7,  Penal  Code,  tbe  only  intention  required 
to  complete  the  ofience  is  an  intention  of  wholly 
abandoning  the  child.  It  is  not  necessary 
that  there  should  be  an  intention  to  abandon 
the  child  so  as  to  endanger  its  life.  In  re  BOYA 
Sunkulamma,  1  Weir  331. 

(4) — Leaving  child  near  place  of  public  resort 
— Penal  Code,  ss.  307  and  B 17— Attempt  to 
murder. — A  mother  would  be  liable  to  be 
punished  under  s  317,  and  not  under  s.  3Q7, 
Penal  Code,  although  she  left  her  child  in  a 
place  which  was  quite  close  to  a  village  and 
also  near  a  public  road  where  it  was,  in  fact, 
shortlv  aftar  discovered.  EMPEROR  v.  KUNDAN, 
A.W.N.  1903,  43. 

(5) — Leaving  child  near  a  road — Murder. — A 
newly- born  child  was  left  by  its  mother  in  an 
enclosure  near  a  road  not  far  from  the  village, 
was  there  discovered  by  a  passer-by  and  shortly 
after  breathed  its  last.  Held  that  the  mother 
could  not  be  convicted  of  murder,  the  child  not 
having  been  left  on  a  barren  heath  or  in  an 
unfrequented  place,  but   of   an   offence   under 


Abandonment  of  Children — continued. 

s.    317,    Penal    Code.      MOSST.    NaNKEE    v. 
Crown,  23  PR.  1866,  Cr. 

(6) — Death  remotely  due  to  exposure. — Where 
a  child  does  not  die  on  account  of  the  exposure 
except  in  a  remote  degree,  the  mother  that 
exposed  the  child  would  not  be  guilty  of  murder, 
but  only  of  an  ofience  under  s.  317,  Penal  Code, 
which  contemplates  cases  in  which  death  is 
caused  from  cold  or  from  some  other  result  of 
exposure.  QUEEN  v.  KHODABUX  Fakeer 
alias  Khudiram  Fakeer,  10  W.R    Cr.  52. 

(7)— Penal  Code,  ss.  304,  317— Exposure  of 
child  knowing  that  death  was  likely  to  ensue. — 
Where  a  mother  exposed  an  infant  child,  know- 
ing that  such  abandonment  by  her  was  likely  to 
cause  its  death,  and  death  ensued  in  conse- 
quence thereof,  held  that  she  could  properly  be 
convicted  of  culpable  homicide  under  s.  304, 
and  not  under  both  s.  304  and  s.  317.  EMPRESS 
OF  India  v.  Banni,  2  A.  349. 

(8)— Penal  Code,  ss.  300,  304,  317— Starving 
child  to  death.  —  An  accused  person  who  caused 
the  death  of  her  infant  child  by  deliberately 
starving  it,  but  did  not  either  abandon  or  part 
with  it,  was  held  to  have  been  wrongly  convict- 
ed under  s.  317,  Penal  Code,  and  it  was  pointed 
out  that  the  Sessions  Judge,  in  convicting  the 
mother  under  s.  304,  ought  to  have  specified 
the  exception  under  s.  300,  which  covered  the 
case.  MUSSAMMAl'  RAM  Dai  v.  CROWN,  18 
P.R.  1870,  Cr. 

(9) — When  no  offence — Penal  Code,  s.  317 — 
Leaving  children  under  care  of  others.— The 
mother  of  an  illegitimate  child,  aged  6  months, 
made  over  the  child  to  a  blind  woman  in 
whose  company  she  was,  and  promised  to 
return  with  food  which  she  said  she  was  going 
to  beg  ;  she  went  off  to  another  village  and  prob- 
ably had  no  intention  whatever  of  returning. 
Held  {per  Blair  and  Aikman,  JJ..  Knox,  J.,  dis- 
senting] that  she  was  not  guilty  of  an  offence 
under  s.  317,  Penal  Code.  Queen-EmpRESS  v. 
MIRCHIA,  18A,364  =  A.W.N.  1896,  117.  [Rel., 
4  Ind.  Cas.  801  =  5  N.L.R.  199;  E.,  24  M. 
662], 

{10)— Newly-born  babe  left  in  charge  of 
husband's  sister. — Where  a    woman   left  hee 
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Abandonment  of  Children — conchided, 

daughter's  newly-born  babe  with  the  sister  of 
her  son-inlaw,  who  was  then  absent  from  the 
place,  saying  that  it  was  her  brother's  child, 
and  the  infant  died  shortly  after  her  departure, 
held  that  the  woman  was  not  guilty  of  an  ofience 
under  s.  317  and  that  her  daughter  had  not 
abetted  any  such  oSence.  CROWN  v.  MUSSU- 
MAT  KHAIRO,  33  P.R.  1872,  Cr. 

(11) — Woman  eloping  leaving  infant  under 
husband's  care. — A  married  woman,  who  eloped 
leaving  her  suckling  baby  a  month  and  a  half 
old  in  the  house  of  her  husband,  was  hsld  not 
to  be  guilty  of  an  offence  under  s.  317,  Penal 
Code,  as  s'ae  knew  that  her  husband  would 
surely  take  care  of  it.  CROWN  v.  BHURAN, 
5  P.R   1878,  Cr.    {R.,  4  P.K.  1879,  Cr.] 

(12) — Chili  being  taken  care  of  by  husband. — 
A  married  woman  quarrelled  with  her  husband 
and  left  for  her  parent's  home  when  he  had  gone 
out,  leaving  her  child  six  months  old  in  his 
house.  The  husband  took  charge  of  the  crying 
infant  on  his  return  home ;  held  that  the 
woman  was  not  guilty  of  an  offence  under 
s.  317,  Penal  Code.  EMPRESS  v.  BHAGAN, 
4  P.R.  1879,  Cr.  (5  P.R.  1878,  Cr.,  Appr.) 

(13) — Charge  to  jury  in  a  case  of — Duty  of 
Sessions  Judge  in  summing  up. — Where  the 
Jury  doubted  whether  a  woman  had  abandoned 
her  child  at  all,  or  whether  she  was  the  mother 
of  it.  although  the  Sessions  Judge  had  no  rea- 
sonable doubt  from  the  evidence  on  these 
points,  it  was  pointed  out  that  it  was  his  duty 
in  summing  up  the  evidence  to  lay  before  the 
Jury  all  the  facts  requiring  to  be  determined  by 
them.     1  W.R.  Cr  Letters,  10. 

(14) — Circumstances  mitigating  crime— In  this 
case  which  was  one  of  abandonment  of  child,  the 
circumstances  which  were  revealed  in  evidence 
precluded  the  idea,  that  appellant  intended  to 
do  more  than  abandon  her  illegitimate  child, 
and  even  this  was  done  in  a  way  to  give  the 
child  every  chance  of  being  rescued.  Held  that 
under  such  circumstances  the  finding  and 
sentence  of  the  Sessions  Judge  must  be  modi- 
fied. MossT.  Nankee  v.  Crown,  23  P.R. 
1866,  Cr. 

Abatement  of  Appeal. 

(1) — Death  of  appellant,  effect  of. — The  death 
of  the  appellant  during  the  pendency  of  the 
appeal  causes  the  appeal  to  abate.  AMIR  SINGH 
V.  Crown,  16  P  R.  1878,  Cp.  [Dfss  ,  9  Cr.  L.J. 
103  =  24  P.R.  1908,  Cr.;  R.,  6  P.R.  1893,  Cr.] 

{2)—Crim.  Pro.  Code  (1872),  ss.  283,  297— 
Death  of  convict  who  appealed— Revision. — The 
Crim.  Pro.  Code  has  not  mads  any  provision  for 
the  continuance  of  an  appeal  either  by  the 
heir,  devisee,  or  executor  of  a  deceased  convict, 
or  by  any  other  person,  an  appeal  lodged  by 
such  convict  abating  on  his  death.  The  High 
Court  has,  however,  the  right  to  call  for  the 
record  and  make  such  order  thereon  as  it  may 
deem  to  be  due  to  justice.  IMPERATRIX  v. 
DONGAJI  ANDAJI,  2  B.  561. 


Abatement  of  Appeal — concluded. 

(2,)— Crim.  Pro.  Code  (1882),  s.  431— iJemed» 
of  deceased  appellant's  legal  representatives. — 
Case  where  the  High  Court,  held  that  the  appeal 
of  a  deceased  appellant  abated  on  his  death  and 
declined  to  take  it  up  under  its  revisional 
powers  as  the  decision  depended  on  the  appre- 
ciation of  evidence.  The  legal  representatives 
of  the  deceased  appellant  were,  however,  referred 
to  the  Government  for  redress.  In  re  NABI 
Shah.  19  B.  7l4  =  Rat  Un.  Cr.  C.  ?07  =  Cr. 
Rg.  40  of  1894. 

See  APPEAL  —  Appeal  -Practice  and 
Procedure,  2  B.  564. 

See  Revision— Matters  pertaining  to 
Evidence,  19  B.  714  =  Rat.  Ua.  Cr.  C.  707 
=  Cr.  Rg.  40  of  1894. 

Abatement  of  Nuisance. 

See  Ben.  act  III  OP  1899,  s.  3,  cl.  29,  and 
s.  632,  8  Ind.  Cas.  530  =  15  C.W.N.  316. 

Arising  from  privv  on  public  road — Sea 
Crim.  Pro.  Code  (1893),  Ch.  X  and  s.  133,  4 
Bom.  L.R.  882. 

See  Penal  Code,  ss.  99,  141.  425,  2  C.L. 
R.  62. 

Abatement  of  Prosecation. 

{l)~Effect  of  complainant' s  death  on  prose- 
cution—Crim.  Pro.' Code  (1898),  s.  198.— The 
death  of  the  complainant,  during  the  course  of 
criminal  proceedings  for  defamation,  necessarily 
terminates  those  proceedings.  ISHAR  DAS  v. 
KiNG-EMPEROR,  8  P. W.R.  1908  =  7  Cp.  L.J. 
290  =  10  P.K.  1908,  Cr.  =  112  P. L.R,  1908-  (31 
C.  993,  F.B.,  F.) 

{2)— Penal  Code,  s.  ^97— Adultery—  Hus- 
band's death. — A  prosecution  for  adultery, 
under  s.  497,  Penal  Code,  is  not  necessarily  put 
an  end  to  by  the  death  of  the  husband.  HIGH 
Court  Proceedings,  I3th  July  1869,  No. 
1261,  i  M.H.C  App.  53  =  2  Weir  235. 

Abatement  of  Revision. 

Death  of  applicant  during  pendency  of  revi- 
sion—Crim.  Pro.  Code  (1882),  s.  431.— The 
death,  during  the  pendency  of  revision  proceed- 
ings, of  the  applicant  for  revision  causes,  by 
analogy  to  s.  431.  Crim.  Pro.  Code,  the  revision 
to  abate.  KHAZANA  v.  EMPRESS.  6  PR, 
1893.  Cr.  IR.,  9  Cr.  L.J.  103  =  24  P.R.  1908. 
Cr.] 

Abduction. 

See  Kidnapping. 

See  Penal  Code,  ss.  359—369,  494,  498. 

(1)  When  punishable — Penal  Code,  is.  362, 
363. — Bare  abduction,  without  the  intention 
pointed  out  in  the  different  sections  dealing 
with  the  subject,  is  not  per  se  an  oSance. 
Where  persons  charged  for  abduction  and  also 
for  rioting  with  the  common  object  of  abduct- 
ing a  certain  woman  were  acquitted  of  the 
former  charge  but  convicted  on  the  latter 
charge,  held,  that  the  couviotion  was  bad,  as 
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the  common  object,  which  made  the  act  punish- 
able was  not  proved.  KhalIL  Nasya  v 
Emperor,  6  C.W.N.  208.  (15  W.R,  Cr.  4  =  6 
B.L.R.  1'21,  F.) 

(2) — Force  or  deceit  not  practised. — A  oonvic- 
tioa  of  abduction  wa.s  quashed,  no  force  or 
deceit  having  been  prarjt.ised  on  the  person 
abducted.  QCEEN  v.  KOMUL  Dass,  2  W.R. 
Ct.  7. 

(3) — Promise  of  ruarriage  not  fulfilled. — 
Where  a  man  by  a  promise  of  marriage  induces 
a  woman  to  leave  her  bouse,  but  does  not  marry 
her  or  get  her  married,  he  is  guilty  of  deceiving 
her  within  the  meaning  of  s.  362,  Penal  Oode. 
MAHCUB  v.  KiNG-ElIPEROR,  4  A.L.J.  482. 

(4) — Penal  Code,  ss  362,  366 — Marrying 
girl  luith  idea  of  prostituting  her. — Where  an 
accused  person  dishonestly  induced  a  girl  to 
marry  him  and  leave  her  home  with  the  view  of 
causing  her  to  prostitute  herself,  held  that  the 
fact  of  such  marriage  did  not  exculpate  him 
from  being  guilty  of  abduction  under  s.  362. 
Penal  Code,  or  of  an  offence  under  s.  366. 
Bahadur  v.  Empress,  7  P.K.  1881,  Cr. 

ib)— Penal  Code,  ss.  362,  368,  498,  116— 
Enticing  by  procuress.— The  conviction  of  a 
procuress  was  changed  from  abduction  to  entic- 
ing, where  the  woman  alleged  to  have  been 
»bdu(!ted  was  of  mature  age  and  a  free  agent, 
and  the  conviction  of  the  other  prisoners  was 
also  changed  from  abetting  wrongful  conceal- 
ment under  s.  368,  to  abetment  under  s.  116, 
Penal  Code.  QUEEN  v.  SrimOTEE  PODDEE, 
1  W.R.  Cr.  45. 

(6) — Magistrate  to  take  evidence  of  marriage 
and  not  to  refer  complainant  to  civ^l  suit- 
Penal  Code,  s.  498. — The  procedure  of  a  Magis- 
trate discharging  an  accused  person,  charged 
with  enticing  away  a  married  woman,  on  the 
ground  that  she  denied  having  been  married  to 
the  complainant  and  referring  the  complainant 
to  a  civil  suit  was  held  to  be  irregular ;  the 
Magistrate  being  under  an  obligation  to  take 
evidence  as  to  the  fact  of  the  marriage.  In 
cases  under  s.  498,  Penal  Code,  marriage  could 
not  be  proved  by  the  evidence  given  in  a  civil 
suit.  Empress  v.  ali  Baksh,  3  P.R.  1881, 
Cr.     [R.,  40  P.R.  1882,  Cr.] 

(7) — Married  woman,  if  can  abet  her  own 
abduction. — Neither  under  the  Penal  Code  nor 
under  the  Frontier  Regulations  is  it  an  offence 
for  a  married  woman  to  abet  her  own  abduc- 
tion. JHUNDOO  v.  AHMED  DEEN,  40  P.R. 
1866.  Cr.  See  also  PhallA  v  Jiwan  SINGH, 
6  P.R.  1871,  Cr, ;  Grown  v.  Mussummat 
WahaBJI,  14  P.R.  1875,  Cr. ;  NatHA  SINGH 
V.  Empress,  11  P.R.  1883,  Cr. 

Women  abetting  her  own — See  ABETMENT, 
Colm.  Dig,  Or.  No.  4  (1871). 

See  COMPLAINT  —  Dismissal  of  com- 
plaint, 17  P.R.  1874,  Cr. 

See  Grim.  Pro.  Code  (3898),  ss.  188,  537, 
4  P.R.  1902,  Cr  =  21  P.L.R.  1902.  F.B. 

See  Crim.  Pro.  CODE  (1898),  ss.  199,  238, 
27  M.  61  =  2  Weir  236. 
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See  CRIM.  Pro.  Code  (1898),  ss.  248,  345, 
8  P.R.  1871,  Cr. 

With  intent  to  hold  up  to  ransom— See 
PENAL  CODE,  ss.  71,  364.  365,  383,  111  (6)  and 
387,  6L.B.R.  160=19  Ind.  Cas.  167  =  14  Cr. 
L.J.  167  =  6  Bur.  L.T.  77. 

Carrying  off  a  woman  by  force — When 
punishable.— &'ee  PENAL  CODE,  ss.  142,  299, 
302,  304,  325,  .366,  la  P. W.R  1911,  Cr.  =  193 
P.L.R.  1911  =  12  Cr.  L.J.  393  =  11  Ind.  Cas. 
577. 

See  Sentence— GENERAL,  7  M.H.C.  375. 

Abetment  of— and  wrongful  confinement 
—Penal  Code,  ss.  343;  498.— -See  SENTENCE- 
CUMULATIVE  AND  SEPARATE  SENTENCES, 
W.  R.  1864,  Or.  21. 

See  Sentence— CUMULATIVE  and  sepa- 
rate Sentences,  8  W.R.  Cr.  84. 

Abetment. 
See  Penal  Code,  ss.  107—114. 

(l) — Abetment,  tvhat  constitutes — Penal  Code, 
ss.  109,  114  and  118.— To  substantiate  a  charge 
under  s.  109,  I. P.O.,  it  is  necessary  to  show 
intentional  aid  by  some  act  or  illegal  omission. 
Where  a  person  admittedly  conceals  the  exist- 
ence of  a  design  to  commit  an  offence  which  he 
is  bound  to  disclose,  and  by  this  concealment 
intentioD-illy  facilitates  or  is  likely  to  facilitate 
the  commission  of  the  offence,  he  is  guilty  of 
abetment  under  s.  118,  I. P. C.  A  conspirator, 
who  stands  out  of  a  house  while  his  friends 
enter  inside  and  loot  it  and  watches  out  in 
purpuance  of  the  common  design,  is,  if  he  is 
near  enough  to  render  assistance,  guilty  of  abet- 
ment under  s.  114,   I.P.C.     QUEEN-EmpresS 

v.  Khandu  Vishnu  Sathe,  i  Bom.L.R.  351. 

(2) — Test  of  abetment— Guilty  knowledge  of 
abettor. — The  test  of  culpability,  in  cases  of 
abetment,  must  always  be  whether,  having  re- 
gard to  the  immediate  object  of  the  instigation 
or  conspiracy,  the  act  done  by  the  principal  is 
one  which;  according  to  ordinary  experience 
and  common  sense,  the  abettor  must  have  fore- 
seen as  probable.  QueeN-EMPRESS  v.  MA- 
THURA  Das.  6  a.  491  =  A.W.N.  1884,  231.  [B., 
11  A.L.J.  997  =  U.B.R.  1897—1901,  Vol.  I, 
249]. 

(3) — Penal  Code,  s.  108 — Abetment — Concert 
— Intention. — Toconstitute  a  man  the  abettor  of 
another's  crime,  it  must  be  clearly  established 
that  both  intended  to  commit  or  to  furthpr  the 
same  crime.  REG.  v.  Hamal,  Rat.  Un.  Cr.  C. 
93  =  Cr.  Rg  47  of  1875. 

(4) — Presence  at  offence,  how  far  abetment. — 
To  be  present  and  aware  that  an  offence  is 
about  to  be  committed  does  not  constitute  an 
abetment,  unless  the  person  present  holds  some 
position  of  rank  or  influence  such  that  his 
countenancing  what  takes  place  may,  under 
the  circumstances,  be  held  to  be  a  direct 
encouragement,  or  unless  some  specilio  duty  of 
prevention  rests  on  him,  which  he  leaves 
unfulfilled,  in  such  wise  that  he  may  be  safely 
taken  as  having  joined  in  a  conspiracy  for  the 
perpetration  of  the  offence.     Queen-Empbess 


THE  ALL  INDIA  DIGEST. 


8 


Abetment  —continued. 

V.  Lakshmi,  Rat.    Un.  Cr.  C.  303  =  Cr    Rg.  51 
of  1886. 

(5) — Abetment  —  Presence  —  Inaction— Cri- 
mmality — Probability  compatible  with  innocence 
— Conviction,  justification  for. — Where,  in  a 
murder  case,  a  co-accused  stated  that  she 
remained  an  unwillitig  spectator  while  the 
ofience  was  being  committed  by  the  other 
accused.  Held,  that  the  alleged  omission  of  a 
co-accused  to  intervene  or  raise  an  alarm  did 
not  constitute  an  abetment  of  murder,  inasmuch 
as  her  inaction  did  not  constitute  crimmality. 
Where  the  circumstances  of  a  case  point  to  the 
conclusion  that  the  accused  committed  the 
ofience,  but  there  is  also  a  reasouable  probability 
compatible  with  his  innocence,  there  is  no  suffi- 
cient justification  for  the  conviction  of  the 
accused,  Sarju  PRASAD  v.  EMPEROR,  15  Cr. 
L.J.  617  =  25  lad.  CaB.  625. 

(6)  — Mere  presence — No  offence. — The  mere 
presence  at  the  commission  of  a  crime  of  a  per- 
son, who  has  no  authority  to  interfere,  will  not 
constitute  an  abetment  of  the  oSence.  QUEEN- 
Empress  v.  Shidlingappa,  Rat.  Un.  Cr. 
C.  844  =  Cr.  Rg.  13  of  1896. 

(7) — Cotnmission  of  offence  in  presence  of  Vil- 
lage Chowkidar.  —  The  mere  fact  of  the  commis- 
sion of  the  ofience  of  extortion  in  the  presence  of 
the  Village  Chowkidar,  without  any  disapproval 
on  his  part,  will  not  constitute  him  an  abettor. 
GOPAL  GHUNDEB  SIRDAR  V.  FOOLMONI 
Bewa,  8  C.  728  =  11  C.L.R.  223. 

(8) — Penal  Code,  s.  114 — Abetment  of  offences 
under  ss.  330,  348,  I.  P.  C,  by  nonstable — Evi- 
dence of  active  instigation,  whether  necessary. — 
Where  a  Village  Magistrate,  being  present  on  an 
occasion  in  which  a  police  constable  was  causing 
hurt  to  and  wrongfully  confining  a  person,  dia 
not  attempt  to  interfere  with,  or  stop  the  crimi- 
nal acts  of  the  constable,  committed  in  his 
presence,  nor  did  be  report  them  to  the  Magis- 
trate, held,  that  he  was  guilty  of  the  abetment 
of  ofiences  punishable  under  ss.  380  and  348, 
Penal  Code,  although  there  was  no  evidence 
that  he  actively  instigated  the  police  to  commit 
the  ofience,  which  they  committed.  In  re 
APPANNA  HEGADE  AND  ALI  BEARY,  1  Weir 
52. 

{9} — Policeman  present  at  beating  of  prisoner 
— Penal  Code,  s.  330. — A  policeman,  who  is 
present  at  the  beating  of  a  prisoner  by  another 
policeman  for  the  purpose  of  extorting  a  con- 
fession and  does  not  remonstrate  with  him,  is 
guilty  of  the  abetment  of  an  ofience  under 
s.  330,  Penal  Code.  QuEEN-EMPRESS  v. 
Latipkhan,  20  B.  394. 

(10) — By  intentionally  aiding . — Where  A  gave 
a  dao  to  B,  who  had  given  out  his  intention  to 
coerce  the  party  against  whom  he  was  acting 
and  who  inflicted  grievous  hurt  on  such  party 
with  the  dao,  A  was  held  to  be  guilty  of  abet- 
ment within  the  second  head  of  the  3rd  clause 
of  s.  107,  Penal  Code.  QUEEN  v.  ESHANMEAH, 
12  W.  R.  Cr.  52.      [R.,  1  Bom.  L.R.  351] . 

(11) — Abetment  by  instigation — Depends  on 
abettor's  intention. — The  ofience  of  abetment  by 
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instigation  depends  upon  the  intention  of  the 
person  who  abets,  and  not  upon  the  act  which 
is  actually  committed  by  the  person  whom  he 
abets.  Queen  v.  Imamdi  Bhoozah.  21  W. 
R.  Cr,  8. 

(12) — Instigation  by  means  of  letter  sent  by 
post— Place  of  trial. — Where  a  person  sends  a 
letter  to  another  through  the  post,  inviting  him 
to  the  commission  of  a  criminal  ofience,  be  is 
guilty  ol  the  ofience  of  abetment  as  soon  as  the 
letter  is  received  by,  and  the  contents  become 
known  to,  the  addressee,  and  is  triable  at  the 
place  where  the  letter  is  received.  QUEEN- 
Empress  v.  Bheo  Dial  Mal,  16  A.  389  =  A. 
W.N.  1894, 135.  [_¥.,  2  C.W.N.  606  ;  R.,  36  B. 
524  =  14  Bom  L.R.  147  =  13  Cr.  L  J.  426=14 
Ind.  Gas.  970.] 

(13) — Doctor  supplying  woman  with  medicine 
to  poison  her  son-in-law — Instigation. — Where 
an  accused  person  asked  a  native  doctor  to  supply 
her  with  medicine  for  poisoning  her  son-in-law, 
held  that  it  was  no  attempt  to  murder,  it 
being  simply  an  act  by  way  of  preparation  to 
commit  an  ofience  and  not  being  a  transaction 
which  would  necessarily  have  ended  in  murder 
if  not  interrupted  ;  but  that  it  amounted  to  an 
instigation  by  the  native  doctor  to  abet  the 
accused  in  committing  murder,  punishable, 
with  reference  to  s.  103,  Expln.  4,  Penal  Code, 
under  ss;,  116  and  302  of  the  Code.  EMPRESS 
V.  Bhakhtawar,  24  P.R.  1882,  Cr. 

{14.) — Sympathy  with  an  unlaioful  assembly, 
if  abetment. — The  mere  fact  that  persons  of 
influence,  being  aware  of  the  objects  of  an 
unlawful  assembly,  deliberately  absented  them- 
selves from  the  locality,  would  not  make  them 
guilty  of  instigation  within  the  meaning  of 
s.  107,  Penal  Code,  or  abetment  of  an  ofience 
under  s.  143,  Penal  Code.  ETIM  ALI  MAJUM- 
DAR  V.  Empress,  5  C.W.N.  500. 

(15) — Act  abetted  should  result  from  abetment 
—Penal  Code,  s  109. — The  act  abetted  should, 
under  s,  109,  Penal  Code,  be  committed  as  the 
result  of  the  abetment.  QUEEN  v.  RajCOOMAR 
Banerjee,  1  Ind.  Jur.  O.S.  lOS. 

(16) — Commission  of  act  abetted  unnecessary. 
— It  is  not  necessary,  to  constitute  the  offence 
of  abetment,  that  the  act  abetted  should  be 
committed.  In  the  case  of  DiNONATH  BUROOA, 
18  W.R.  Cr.  32. 

(17) — Abetment  of  abetment.— To  constitute 
the  ofience  of  abetment  of  an  abetment  of  an 
ofience,  the  original  ofience  need  not  have  been 
actually  committed.  EMPRESS  v.  TROYLUKHO 
NATH  Chowdhry,  4  C.  366  =  3  C.L  R.  525. 

{18)— Abetment  where  offence  not  committed  — 
When  conviction  will  be  quashed — Crim.  Pro- 
Code  (1861),  ss.  404,  405.— Notwithstanding 
that  the  ofience  abetted  has  not  been  commit- 
ted, there  may  be  an  abetment  of  it  ;  but  the 
Chief  Court  will,  on  appeal  or  revision,  quash 
the  conviction  of  the  alleged  abettors,  where 
the  principal  offender  is  acquitted,  if  the  follow- 
ing rule  of  the  Sudder  Court  of  Agra  be  appli- 
cable : — "  In  any  casein  which  a  person  con- 
victed of  an  ofience  is  acquitted  on  appeal  on 
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grounds  of  fact  and  the  deciaion  of  the  appellate 
Court  proceeds  on  grounds  comcaon  to  other 
convicted  persons  in  the  same  case  who  have 
not  appualed,  the  appellate  Court  is  competent 
to  acquit  such  persons  also  ;  it  baing  held  that, 
under  the  finding  of  the  appellate  Court  which 
has  reversed  the  general  finding  of  the  lower 
Court  common  to  the  appellant  and  other 
persons,  the  sentence  on  the  non-appellant  con- 
victed person  has  become  inconsistent  with  the 
finding,  and  by  consequence,  is  contrary  to  law 
and  is,  therefore,  reversible  under  s.  404  or 
a.  405,  Grim  Pro.  Code  (1861).  as  the  case 
may  be."  Lad  Khan  v.  Kureem  Khan,  71 
P.R.  1866,  Or. 

{V.)}— Intention  of  accused  to  employ  means 
physically  incapable  of  producing  effect — Penal 
Code,  ss,  108,  109  and  511.— Under  s.  108, 
Expl.  (2),  and  s.  511,  Penal  Code,  the  abet- 
ment of  an  ofimee  is  possible,  even  though  the 
maans  intended  lo  be  employed  are  such  that 
they  are  physfically  iocipanle  of  producing  th« 
eS'Ct  essential  to  constitute  the  offence.  Sahib 
DiTTA  V.  EMPRESS,  20  PR  1885.  Or.  See,  also, 
Reg,  v.  Pbstanji  Dinsha,  10  B  H  C.  75. 

(20) — Of  act  after  its  commission,  if  abetment. 
— There  is  no  abetment  of  an  act  after  it  has 
been  committed.  A  person  ctnnot  be  convicted 
of  the  abetment  of  a  fal?e  charge,  merely  be- 
cause he  gave  evidence  in  support  of  it.  That 
oSeuce  must  be  committed  either  before  or  at 
the  time  when  the  act  was  committed.  JUGUT 
MOHINI  DASSEE  v.  MODHU  SUDHAN  DUT, 
10  C.L.R.  4 

(21) — AbHment  of  offence  '>fter  its  commission 
impossible, — A  young  man,  sent  out  of  his 
paternal  house  for  criminal  intimacy  with  a 
womtn,  cirriTid  awty  (rim  his  ftnuer'a  house 
things,  which  he  presented  to  her  ;  on  his  con- 
viction for  house  tresoass  in  order  to  commit 
theft  and  the  woman's  for  abetting  him.  held 
that  tue  latder's  couvicsion  WiS  bad,  as  no  act 
subsequent  to  the  commission  of  an  oSe,nee 
could  Da  construed  as  an  abetment.  CROWN  v. 
LOODDUN,  11  P.R.  1869,  Cp 

(22)  —  Attempt  to  abet  offence— Penal  Code, 
ss-  40,  109,  511.— The  attempt  to  abet  an  oSanca 
is  not  legally  impossible,  and  ?uch  an  oflence 
is  punishable  ;  for,  the  abetment  of  an  offence, 
as  defined  in  s.  40,  Penal  Code,  is  itself  an 
offence  punishable  by  the  Penal  Code  under 
s.  109  and  other  sections  ofCh.  V  and  an 
attempt  to  commit  the  offanoe  of  abetmant  is 
provided  for  by  s,  oil.  Penal  Code.  SPIER  v. 
Empress,  49  P.R.  1887,  Cp. 

(23) — GhirgB  of  x'temptmg  and  abetting  same 
offence. — Where  a  parson  was  charged  and  con- 
victed of  attempting  as  well  abetting  the  same 
offence,  the  High  Court  set  aside  the  conviction 
and  sentence  on  one  of  the  counts  EMPEROR 
V.  Patbhkhan  Bahadurkhan,  8  Bora.  L. 
R.  855  =  4  Cp.  L  J.  450.  (28  B.  706  =  1  Bom. 
L.R.  142;  17  M.  235  P.B..  R.) 

(24) — Cumulative  charges  of  abetment  of 
offence  and  commission  of  offence — Penal  Code, 
ss.  109  and  114. — A  man  cannot  be  charged  as 
an  abettor  by  oonspiraoy  as  well  as  a   perpetra- 
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tor  of  the  offence  abetted  cumulatively.     Ki.n'G- 

EMPEROR    v.    TRIRUMAIiAl     RBDDI,     24     M. 

523  =  2  Weir  340  =  1  Weir  340. 

(lb)— Woman  abetting  her  own  abduction. — 
A  woman  cannot  be  convicted  with  the  abet- 
ment of  her  own  abduction.  POLICE  v. 
Umrao  Lodi.  Colra.  Dig.  Cr.  No.  4  (lS7i). 

('iQ)—AbeUor  whp.n  punishable  as  principal 
—Penal  Code,  s.  114.— An  accused,  who,  when 
absent,  is  liable  to  he  punished  as  abettor,  is 
liable  to  be  punished  as  principal,  if  he  is  pre- 
sent at  the  time  of  committing  the  offence. 
Empress  v.  Mindai  Lal.  A.W.N.   1883,  39. 

(27) — Abettor  present  at  com77iisswn  of  offence 
punishable  as  principal  — \n  abettor,  when  pre- 
s>3ut  at  ihe  commission  of  the  offence,  must  be 
reckoned  as  a  principal  party.  1  W.R.  Cr. 
Letters,  2. 

(28) — Penal  Code,  ss.  109,  a^id  Hi— Abettor 
when  liable  as  prmcipal. — Held  that  to  bring  a 
prisoner  within  s.  Il4,  I.P.C.,  it  is  necessary 
first  tn  mfike  out  the  circumstances  which 
constitute  an  abetment,  fo  that,  if  absent,  the 
person  charged  with  abetment  would  have  been 
liable  to  he  punished  as  an  abettor,  and  then  to 
show  that  he  was  also  present  when  the  offence 
was  committed.  Instigation,  engaging  in  a 
conspiracy,  and  intentionally  aiding  by  an  act 
or  illegal  omission  make  a  per.-<on  an  abettor, 
even  though  he  is  not  present  when  the  offence, 
the  oommissiion  of  which  he  has  instigated, 
conspired  to  effect,  or  intentionally  aided  by 
an  act  or  iliegul  omit^sion,  is  committed  ;  and 
if  ha  is  present,  though  merely  as  a  spectator, 
he  is  punishable  as  ^  principal,  under  s.  114, 
I. P.O.  Beld,  further  that,  when  no  conspiracy, 
instigation,  act  or  illegal  omission  is  proved 
and  the  abetment  consists  only  of  participation 
in  the  actual  commission  of  the  offence,  s.  109 
is  the  section  applicable.  AbdulL\  KHAN  v, 
Queen-Empress,  5  P.R.  1900,  Cp.  =  15  P.R. 
1899,  Cp.  (7  W.R.  Cr.  9,  F.) 

(29)— Principal's  acquittal  no  bar  to  abettor's 
conviction, — The  offence  of  abetment  under 
the  Penal  Coda  is  a  substantive  offence.  Its 
punishment,  when  the  culprit  has  bean  present 
at  the  commission  of  the  principal  offence,  is 
the  same  as  for  that  offence  ;  and  the  trial  sf 
it  is  not,  in  any  way,  dependent  on  the  convic- 
tion of  the  person  charged  with  the  principal 
offence.  An  abettor  may  be  convicted  before 
the  principal  is  arrested.  REG.  v.  MARUTI 
Dad\,  I  B.  15.      [D,  19  B.  105.] 

(30)  —Cognisance  of  offence  under  s.  494,  Penal 
Coie. — A  Migistrate  should  not  take  cognis- 
ance of  the  abetment  of  an  offence  under  a.  494, 
Penal  Code,  without  a  complaint.  JiTMAL  v. 
Empress,  4  PR,  1888,  Cr.  [F.,  12  Cr.  L.J. 
50  =  8  Ind.  Gas.  1160  =  32  P.R.  1910  =  39  P.L. 
R.,1911,  51  P.W.R,  1910,  Cr.] 

(31) — Abetment  beyond  territorial  jurisdiction 
of  a  Magistrate— Grim.  Pro.  Cods  (1898)  s.  180. 
— Although  the  abetment  of  an  offence  might 
have  taken  place  beyond  the  territorial  jurisdic- 
tion of  a  Magistrate,  yet  under  s.  180,  Crim. 
Pro.  Code,  the  abettor  can  be  tried  by  a  Magis- 
trate within  whose  territorial  jarisdictioa  the 
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offence  abetted  was  committed.     In   re   Chen- 
NANNA  GOWD,  1  Weir  155. 

(32) — Abetment  in  British  India  of  offence 
committed  outaide  British  India — Penal  Code, 
s,s.  109,  115,  148.  •6Q-i~Grim.  Pro.  Code  (1&82), 
s.  188. —  Where  a  British  subject  abeis  in  British 
Icaia  an  ofieuce  commitiea  outside  Bncish 
India,  be  is  not  charged  with  an  offence  punish- 
able under  the  Penal  Code,  and  cannot,  there- 
fore, be  tried  by  British  Courts.  8.  188,  Crim, 
Pro.  Code,  Qoes  not  apply  to  such  a  case. 
Queen-Empress  v.  Ganpatrao  Rama- 
OHANDRA,  19  B.  105.  (7  B.H.C.  Cr.  89,  5  M. 
b38,  F.)  \_R.,  22  B.  bi;  D.,  24  B.  287.] 

(33)—  When  triable  by  Jury. — Abetments  are 
triable  by  Jury  only  when  they  relate  to  offences 
which  are  ihemseives  so  triable.  1  W.R.  Cr. 
Letters,  2. 

(34) — Joint  trial  of  principal  and  abettor — 
Penal  Code,  s.  Hi—  Evidence  Act,  s,  30.— Two 
persons,  jointly  tried,  the  one  lor  committing  a 
iheft  and  the  other  for  ha%'iDg  abetted  it  pre- 
viously and  of  being  present  at  its  commission, 
were  neld  to  be  jointly  tried  for  the  same 
offence  within  the  meaning  ot  s.  30,  Evidence 
Act  ;  a  person  answering  the  description  given 
in  s.  114,  Penal  Code,  cannot  be  properly  Ciilled 
an  abettor,  be  oeing,  for  practical  purposes, 
identical  with  a  principal.  BAG  SHAH  v. 
Crown,  3  P.R.  1879,  Cr.  [F.,  32  P.R.  1882. 
Ct.]J 

(35) — 'iVliether  abettor  and  principal  tried  for 
same  offence. — Two  persons  jointly  tried,  one  for 
commuting  an  offence  and  the  other  lor  abet- 
ting It,  were  held  not  to  be  tried  lor  the  same 
offence  within  the  meaning  of  s.  30,  Evioence 
Act.  But  see  s.  4  of  Act  III  of  1891  or  the 
explanation  to  s.  30,  Evidence  Aot, which  enacts 
that  "  offence,  as  used  in  this  section,  includes 
the  abetment  of,  or  attempt  to  commit,  the 
offence."  JNUR  AHMED  v.  CROWN,  8  P.R. 
1874,  Cr.  [F.,  39  P.R.  1885.  Cr.  ;  R.,  3  P.R. 
1879,  Cr.] 

(36)— ^ci  XXI  of  1856  (Excise) .—The  Excise 
Act,  XXI  of  18o6,  makes  no  provision  for 
punishing  abetment.  QUEEN  v.  KULLIMOOD- 
DEEN,  7  W.R.  Cr.  53.; 

(SI)— Act  XIV  of  1866— Scope  of  s-  109,  Penal 
Code. — Act  XLV  of  1866  does  not  provide  for  the 
punishment  of  abetting  an  offence  under  that 
Act.  Under  s.  109,  Penal  Code,  the  abetment 
must  be  of  an  offence  punishable  under  that 
Act,  and  not  of  an  offence  punishable  under  a 
distinct  and  special  law.  QUEEN  v.  RAMLU- 
GUN  Lall  Moonseee,  7  itf .  R.  Cr.  64. 

{38)  —  Abetment  of  assault — Unlawful  assem- 
bly.— Of  several  persons  constituting  an  un- 
lawful assembly,  some  only  were  armed  with 
sticks,  and  A,  one  of  them,  was  not  so  armed 
but  picked  up  a  stick  and  used  it ;  B  the  mas- 
ter of  A,  who  gave  a  general  order  to  beat,  was 
held  to  be  guilty  of  abetting  the  assault  made 
by  A.  Queen  v.  RASOOKOOLLAH,  12  W.R. 
Cr.  51. 


Rbetment— continued. 

(39) — Abetment  of  bigamy  —  Penal  Coder 
ss.  368,  494,  109,  420.— Case  where  the  Court 
acquitted  the  accused  holding  that  they  had 
not  committed  the  offence  of  concealing  a  kid- 
capped  person  but  that  there  was  sufficient 
prima  facie  evidence  that  they  had  committed 
the  offences  of  cheating  (s  420)  and  of  abetment 
of  bigamy  (ss.  109  and  494),  and  leaving  the 
District  Magistrate  to  act  aa  he  thought  fit. 
IBRAHIM  V.  EMPRESS,  7  P.R.  1894,  Cr. 

(^0)~  Abetment  cf  bigamy— Mahomedan  Law. 
— To  establish  a  charge  of  abetment,  the  ac- 
cused must  be  proved  either  to  have  instigated  ot 
aided  some  other  person,  or  to  have  conspired 
with  another  for  the  commission  of  an  offence. 
Therefore,  a  Mahomedan  guardian  of  a  married 
female  infant,  who,  during  her  husband's 
life-time  causes  a  marriage  ceremony  to  be 
performed  in  her  name  with  another  man, 
but  without  her  taking  any  part  in  the  trans- 
action, does  not  commit  the  offence  of  abetment 
of  bigamy,  because,  in  doing  the  act,  he  is  the 
sole  actor,  and  the  act,  though  illegal,  is  not, 
if  done  by  one  person  aione,  an  offence  provided 
for  by  the  Penal  Code.  An  act  of  the  above 
description,  instead  of  being  the  subject  of  a 
criminal  prosecution,  ought  properly  to  be  de- 
cided in  a  Civil  Court.  EMPRESS  v.  ABDOOD 
KURREEM.  4  C.  10=3  C.L.R.  81.  \_D.,  6  C. 
W.N.  343.] 

(41) — Offering  bribe  to  public  servant  to  drop 
prosecutions  under  Opium  and  Excise  Acts- 
Trial  for  graver  offence  under  s.  161.  Penal 
Code— Penal  Code.  ss.  214,  161,  116. -An 
accused  person  offered  a  bribe  of  Rs.  90  to  an 
Excise  Officer  not  to  prosecute  him  under  the 
Opium  and  Excise  Acts,  the  offence  under  the 
former  Act  being  the  possession  of  4  annaa 
weight  of  opium  and  that  under  the  Excise  Act 
being  the  possession  of  12  bottles  of  seinye. 
For  the  former  offence  the  sentence  inflicted  was 
a  fine  of  Rs.  lO.  and  for  the  latter  Rs.  75.  The 
Magistrate,  besides  sentencing  the  accused  to 
pay  a  fine  of  Rs.  50,  also  ordered  the  confisca- 
tion of  the  ninety  rupees  offered  as  bribe.  Held 
that,  as  the  accused  offered  an  illegal  gratifica- 
tion to  a  public  servant  whose  duty  it  was  to 
prosecute  for  offences  against  the  Excise  Act, 
the  accused  should  have  been  tried  for  the 
more  serious  offence  of  abetting  an  offence 
under  s.  161,  Penal  Code,  but  that  the  gravity 
of  the  offence  rather  depended  upon  the  gravity 
of  the  offences  he  wished  to  conceal  than  upon 
the  amount  he  offered,  though  the  amount 
offered,  as  representing  the  degree  of  tempta- 
tion, ought  also  be  taken  into  consideration. 
QUEEN-EMPRESS  v.  Re  BAW,  L.B.R.  1893- 
IdOO,  338. 

(42) — Giving  bribe  to  public  servant. — Even  if 
a  public  servant  is  corrupt  and  solicits  a  bribe 
directly  or  indirectly,  the  giving  him  a  bribe  is 
none  the  less  an  abetment  of  his  offence. 
Queen-Empress  v.  Ma  Ka,  U.B.R.  1892- 
1896.  Vol.  I,  158. 

(43) — Abetment  of  cheating, — Where  an  ac- 
cused person,  in  possession   of  a   double   pice^ 
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quicksilvered  it  so  as  to  cause  it  to  resemble  a 
rupee  and  subsequently  gave  it  to  B  to  get  cop- 
per changes  ior  it,  held  that  the  accused  was 
not  guilty  uuder  s.  241,  Penal  Code,  nor  under 
s.  232,  unless  at  the  time  of  whitening  the  coin 
he  intended  thereby  to  practise  deception  or 
knew  it  to  be  likely  that  deception  would  there- 
by be  practised  ;  if  the  idea  of  utleriog  the 
white  coin  as  a  rupee  was  an  afterthought,  the 
accused  might  be  convicted  of  abetting  B  to 
cheat  the  person  to  whom  he  was  sent  with  the 
counterfeit  rupee,  under  ss.  116  and  420,  Penal 
Code.  EMPKESS  v.  MIHABBAN,  9  P.R.  1884, 
Cr. 

(H)  — Penal  Cooe,  ss.  417  and  419. — Where  an 
accused  person,  by  falsely  representing  to  the 
prosecutor  that  a  notorious  and  well-skilled 
gambler  was  a  rich  stth,  who  would  fall  an  easy 
prey,  induced  the  prosecutor  to  gamble  with 
such  expert  and  tbe  prosecutor  lost  all  his  pro- 
perty thereby,  held  that  the  accused  was  guilty 
of  the  abetment  of  cheating  under  ss.  417  and 
419,  Penal  Code.  JaH.^NA  v.  EMPEUOR,  4 
P.R.  1903,  Cr.  =  l25  P.L.R.  1905. 

(45) — Of  cock  fighting.  — A  person,  who  is 
present  at  a  cock  light  in  a  public  place,  and 
encourages  it  by  his  presence,  being  present  not 
against  his  will  or  accidentally,  is  guilty  of 
aiding  and  abetting  the  fight.  QUEEN-EM 
PRESS  V.  NQA  SHWE  Kya,  U.B  R.  1892-1896, 
Vol.  I,  119. 

(46) — Conspiracy  under  Enghsh  and  Indian 
Laiva — Penal  Code,s.  169. —  Under  the  Indian 
Criminal  Law,  conspiracy,  txcepi  in  certain 
cases,  is  a  mere  species  of  abetment,  when  an 
act  or  an  illegal  omission  takes  place  in  pur- 
suance of  the  conspiracy  and  amounts  to  a 
distinct  ofience  for  each  distinct  ofience  abetted 
by  the  conspiracy.  But,  under  the  English 
Law,  the  agreement  or  combination  to  do  an 
unlawful  thing  by  unlawful  means  amounts,  in 
its^elf,  to  a  criminal  oSence.  The  Penal  Code 
follows  the  English  Law  of  conspiracy  only  in 
a  few  exceptional  cases,  which  are  made 
punishable  under  ss.  311,  400,  401.  402  and 
121-A.  In  these  cases,  whether  an  act  is  done 
or  not  or  an  oSence  committed  in  furtherance 
of  the  conspiracy,  the  conspirator  is  punishable, 
4nd  he  can  also  be  punished  separately  for  every 
offence  committed  in  furtherance  of  the  cons- 
piracy. In  all  other  oases,  conspiracy  is  only 
one  species  of  "abetment  of  an  offence"  and 
stands  on  the  same  footing  as  abetment  by 
"intentional  aiding."  KING-EMPEROR  v. 
ThirumAlai  Reddi.  24  M.  523  =  2  Weir  340 
=  1  Weir 340  =  2  Weir  712.  [B.,8Cr.  L.J.  393, 
13  Cr.  L.J.  39=16  C.W.N.  69  =  13  Ind.  Cas. 
279,  IIO.G.  328.J 

(47) — Conspiracy — Penal  Code,  s.  108,  exp.  5. 
—  Under  Expln.  5,  s.  108,  Penal  Code,  it  is  not 
necessary  ta  the  commission  of  the  offence  of 
abetment  by  conspiracy  that  the  abettor  shall 
ooDcert  the  offence  with  the  person  who  com- 
mits it.  It  is  sufficient  if  he  engage  in  the 
conspiraoy  in  pursuance  of  which  the  offence  is 
committed.  QUEEN  v.  GOBIND  DOBEY,  21 
W.R.  Cr.  85. 


Abetment — continued. 

(48) -Pewai  Code,  ss.  107,  109,379,  382  and 
393—Oeneral  intention  to  commit  robbery  — 
The  conviction  under  ss.  109,  382,  Penal  Code, 
of  the  resident  of  a  foreign  territory,  found  con- 
cealed with  three  others  in  a  deserted  house, 
for  assembling  to  steal  certain  Governmt^nt 
camels  that  were  grazing  in  the  village  or  any 
other  property  that  may  be  available  was  alter- 
ed by  the  confirming  Court  to  one  under  s.  393, 
but  the  Chief  Court  quashed  it  as  unsustain- 
able. Held  (per  Smyth,  J.)— The  mere  fact 
that  a  number  of  persons  assembled  together 
with  the  general  intention  of  committing  theft, 
and  not  a  specific  theft  or  theft  of  specific  pro- 
perty, does  not  amount  to  the  abetment  of  an 
offence  of  theft,  so  as  to  he  punishable  under 
ss  116  and  379,  Penal  Cede,  or  under  ss  116 
and  382,  Penal  Code.  A  design  to  commit  a 
specific  ofience  must  be  proved  before  holding  a 
person  guilty  of  the  abetment  of  such  an  offence 
by  having  conspired  with  others  to  commit  it. 
Per  Elsniie,  J.  (contra)  That  the  case  was 
covered  by  the  2ud  clause  of  s.  107,  Penal 
Code,  and  that  the  conviction  was  proper.  Per 
Plowden,  J.  —  Oa  a  charge  of  abetment  of  con- 
spiracy, it  is  necessary  to  allege  and  prove  not 
only  that  tbe  person  charged  engaged  with  one 
or  more  other  person  or  persons  in  a  conspiracy 
for  the  commission  of  an  offence  (specifying 
the  offence),  but  also  that  some  act  or  illegal 
emission  (specifying  the  act  on  omission) 
took  place  in  pursuance  of  that  conspiracy, 
and  in  order  to  the  commission  of  the  said 
offence.  Held,  further  {per  Plowden,  J.)  that  a 
charge  against  several  persons  of  engaging  in  a 
conspiracy  to  comnait  an  offence  of  a  pAfticular 
kind  (as,  for  instance,  theft)  as  opportunity 
should  offer  within  a  determinate  area  (as, 
for  instance,  a  village)  would  not  be  improper  as 
being  too  vague.  KARM  ILAHI  v.  MORRISON, 
16  P.R.  1879.  Cr. 

(49» — Of  criminal  breach  of  trust  by  servant, 
proof  of. — In  order  to  sustain  a  conviction  for 
the  abetment  of  criminal  breach  of  trust  by  a 
servant,  it  mast  be  proved  that  the  transaction 
was  a  dishonest  one  and  that  the  accused  knew 
that,  in  respect  of  such  transaction,  the  servant 
was  acting  dishonestly  and  was  committing  a 
breach  of  trust,  and  that  the  accused  abetted 
the  servant  in  doing  it.  Bal  GOBIND  SHAHA. 
V.  Empress,  4  C.W.N.  309. 

(50)  —  Criminal  breach  of  trust  by  servant — 
Misapprcpriatioti,. — The  accused,  appointed  as 
the  treasurer  of  the  Punjab  Bank  at  Mooltan, 
shortly  afterwards  introduced  X  as  his  agent  or 
his  gumastah  and  removed  himself  to  Amritsar 
on  some  other  duty  of  the  Bank.  X  misappro- 
priated some  of  the  Bank's  money  and  abscond- 
ed. The  accused,  being  convicted  of  criminal 
breach  of  trust  as  a  servant  and  of  abetting  the 
same,  as  he  had,  according  to  the  Sessions 
Court's  finding,  received  some  of  the  misappro- 
priated money  and  had  connived  at  X's  embez- 
zlement, appealed,  on  the  ground  that  he  had 
no  control  over  the  Bank's  property,  being  only 
treasurer  in  name,  that  be  had  not  abetted  X, 
and,  that,  X  being    tbe  Bank's    and    not    his 
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Abetment—  continued. 

servant,  he,  the  accused,  had  not  committed 
criminal  breacd  of  trust.  Found  by  the  Chief 
Court,  that  the  accused  and  X  were  servants  of 
the  Bank,  thit  X  had  committed  breach  of 
trust  as  such,  and  that  the  accused  had  received 
the  misappropriated  money  from  X  with  a 
guilty  knowledge,  and  held  that,  although  no 
act  done  by  the  accused  after  X's  offence  was 
committed  would  make  the  former  guilty  as  an 
abettor,  yet  as  the  accused,  who  was,  as  the 
Back's  treasurer,  bound  to  disclose  the  fact 
that  he  had  irregularly  received  the  Bank's 
money  on  the  first  defalcation,  did  not  do  so, 
he  was  guilty  of  an  illegal  omission,  by  which 
he  voluntarily  caused  the  safe  abstraction  and 
transmission  to  himself  of  the  second  sum  and 
had  thereby  abetted  the  breach  of  trust  by  a 
servant.  KALOO  RAM  v.  CROWN,  30  P.R. 
186S,  Cr. 

(51) — Of  criminal  trespass  a7id  theft — Penal 
Code,  ss.  107  and  lOa — Execution  of  document 
giving  lease  over  property  net  belonging  to  the 
lessor — Lessor's  liability  as  abettor  for  cri7ninai 
trespass  and  iheft  of  crops  by  lessee. — It  is 
necessary  to  satisfy  the  requirements  of  ss,  107 
and  108,  Penal  Code,  that  the  act  done  should 
aid  the  commission  of  an  offence  or  the  com- 
mission of  an  act,  which  would  be  an  offence,  if 
committed  by  a  person  capable  by  law  of  com- 
mitting an  offence  with  the  same  intention  or 
knowledge  as  that  of  the  abettor.  The  accused 
gave  a  lease  of  the  pepper  on  certain  hills, 
described  to  be  the  property  of  his  tarwad.  The 
lease  granted  comprised  within  the  boundaries 
stated,  not  only  land  belonging  to  the  accused, 
but  also  other  land  stated  to  be  the  property  of 
the  Government.  The  lessee  convened  his  right 
to  others,  and,  under  the  color  of  the  lease, 
the  sub-lessees  entered  upon  the  Government 
land  comprised  therein  and  took  the  pepper. 
The  accused  was  convicted  of  the  abetment  of 
criminal  trespass  and  of  theft.  Held  that  the 
essential  ingredient  of  criminal  tresp<*ss  and 
theft  being  unlawlul  entry  and  unlawful  taking, 
the  mere  execution  of  a  document  cannot  be 
said  to  aid  either  the  entry  or  the  taking,  and 
was,  by  itself,  consistent  with  an  intention  that 
the  person  in  whose  favour  the  document  was 
executed  should  assert  his  claim  thereunder  in 
due  course  of  law.  Held,  also,  that,  as  there 
was  no  evidence  that  the  accused  suggested  the 
entry  on  the  land  or  the  taking  of  the  pepper, 
the  accused  was  not  guilty  of  the  charge  of 
abetment.  PAR\pravanBavOTHI  Hadgi  v. 
Henry  Rhodes  Morgan,  l  Weir  48. 

(52) — Abetment  of  dacoity,  what  constitutes. — 
Per  Fulton,  J. — If  A  abks  B  and  others  to  come 
with  him  to  commit  dacoity,  he  instigates  these 
men  to  dacoity  just  as  much  as  i!  he  asks  them 
to  go  under  some  other  leader.  Similarly,  if  he 
asks  B  to  ask  C  and  others  to  join  a  dacoity,  he 
abets  the  abetment  of  dacoity.  An  instigation 
to  wage  war  against  the  Government  includes 
an  instigation  to  dacoity  as  such  was  necessarily 
includes  robbery.  QUEEN-EMPRESS  v.  Anant 
PURANIE,  2S  B.  90=^2  Bom.  L.R.  633. 


Abetment—  continued. 

(53) — Pinal  Code,  s.  107 — Abetment  of  dacoity. 
— An  accused  person,  who  was  present  when  a 
dacoity  was  planned,  from  whose  but  the  dacoits 
set  out  and  to  which  they  subsequently  returned 
with  their  booty,  was  held  to  have  been  properly 
convicted  of  abetment  of  dacoity.  EMPEROR  v. 
SHAM  LAD,  A.W.N.  1903,  2. 

{54:)— Penal  Cede,  ss.  109.  395  and  391— Abet- 
ment—Dacoity. — Where  certain  persons  simply 
pointed  out  to  the  dacoits  the  house  to  be  rob- 
bed or  actively  participated  in  planning  the 
dacoity  and  in  taking  charge  of  the  camels  used 
by  the  party  during  the  commission  of  the 
offence,  the  abettors  should  be  punished  under 
ss.  109  and  395,  Penal  Code,  and  not  8.  397, 
which  applies  only  to  persons  actually  commit- 
ting a  dacoity  in  which  one  of  the  acts  specified 
IS  done.  CHATAR  SINGH  v.  EMPEROR,  13  P. 
R.  1901,  Cr.  (16  A,  437,  21  A.  263,  F.) 

(55) — Giving  evidence  in  support  of  a  false 
charge —Abetment  of  such  charge. — A  person 
cannot  be  convicted  of  the  abetment  of  a  false 
charge  solely  on  the  ground  of  his  having  given 
evidence  in  support  of  such  charge.  QUEEN  v. 
RAM  PANDA,  9  BLR.  Ap.  16. 

(56) — Giving  evidence  in  support  of  false 
charge — Abetment  — The  lower  Criminal  Courts 
cannot  punish,  as  abettors,  persons  who  gave 
evidence  in  support  of  false  charges,  or  other 
charges  found  by  such  Courts  to  be  false. 
S.  103,  Penal  Code,  does  not  coLtemplat  eany 
acts  of  subsequent  abetment,  or  provide  for  the 
punishment  of  such  offences,  except  when  they 
are  such  as  are  defined  in  ss.  212  to  218.  QUEEN 
V.  Paun   Pundhah,  18  W.  R.  Cr.  28. 

(bl)— Penal  Code,  ss.  109,  211— False  charge 
— Abetment  — The  offence  of  making  a  false 
charge  before  the  police  falls  within  the  first 
portion  of  s.  211,  Penal  Code.  Where,  in  a 
quarrel  between  one  of  the  accused  and  the  com- 
plainant, the  other  accused,  espousing  the  cause 
of  the  former,  beat  the  complainant  and  lodged 
a  false  complaint  of  theft  against  him  acting 
on  the  former's  advice,  held  that  the  first 
accused  was  guilty  of  abetting  an  offence 
under  s.  211,  and  that  his  conviction  for  the 
substantive  offence,  instead  of  for  abetment,  had 
not    prejudiced    him.     Ram    LOGAN    LAL   v. 

Emperor,  7  C.W.N.  356     (U  c.  633,  F.) 
[R.,    32  C.  IFO.] 

(58) — Abetment  of  giving  false  evidence — 
Proof — Intention, — In  order  to  convict  a  person 
of  abetting  the  commission  of  a  crime,  it  is  not 
only  necessary  to  prove  that  he  has  taken  part 
in  these  steps  of  the  transaction  which  are 
innocent,  but,  in  some  way  or  other,  it  is 
absolutely  necessary  to  connect  him  with  those 
steps  of  the  transaction  which  are  criminal. 
There  can  be  no  offence  of  the  abetment  of 
giving  false  evidence,  unless  the  person  charged 
with  abetment  intended,  not  only  that  the 
statement  should  be  made,  but  also  that  the 
statement  should  be  made  falsely.  QUEEN  v. 
NIMCHAND  MOOKERJEE,  20  W  R.Cr.  41.  [F. , 
8  C.L.R.  236;  R.,  1  Bom.  L.R.  351]. 
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Abetment — continued. 

(59) — Penal  Code,  ss.  181  and  \9S— Accused 
inducirig  a  witness  to  suppress  certain  facts — 
Abetment  of  giving  fals-i  evidence. — Where  an 
accused  person  asked  a  witness  to  suppress  men- 
tion of  certain  facia  in  giving  evidence  against 
him  before  a  Miigistrate  in  reference  to  a 
charge  of  defamation,  Jield  that  the  act  of  the 
accused  constituted  an  abttment  of  giving  false 
evidence  in  a  judici-il  proceeding  and  not  of  an 
offence  under  s.  IRl.  In  re  AND!  CheTTI, 
iWeiP  114  =  2   M.H.C.  438  =  1  Weir  136. 

(60)  — 0/  preparation  of  false  record, — A,  viho 
vfas  in  the  habit  of  preparing  records  from 
certain  abstracts  made  and  read  to  him  by  B 
was  made  to  prepare  an  incorrect  record  by  B 
who  made  and  read  f^lse  abstracts.  Held  that 
B  was  guiliy  of  the  abetment  of  the  ofience 
described  in  s.  '218,  Penal  Code,  even  though 
A  had  no  guilty  intention  or  knowledge  in  the 
matter.  QUEEN  v.  BRIJ  MOHAN  LalL,  7 
N.W.P.  134. 

(61) — Knowledge  of  pleader— Client  not  an 
abettor  but  principal — Common  intent — Penal 
Cede,  s.  471. — The  fact  that  the  document 
filed  by  a  pleader  was  known  by  him  to  be 
for(?.ed  must  be  established  before  he  can  be 
convicted  of  an  offence  under  s.  471,  Penal 
Code.  In  such  a  case,  the  client  who  gave  the 
document  is  liable  to  be  punished,  not  as  an 
abettor,  but  as  a  principal,  under  s.  471.  Penal 
Code.  Empress  v,  Jiwan,  A.W.N,  1887,  195. 

(62) — Of  causing  grievous  hurt. — A  ordered  B 
and  C  to  seize  and  forcibly  take  D  in  the 
contemplation  of  an  assault  upon  D,  and  D  was 
so  beaten  and  tortured  as  to  have  died  in 
consequence.  Held  that  A  was  guilty  at  least 
of  abetting  the  commission  of  voluntarily 
causing  grievous  hurt.  QUEEN  v.  DOORGES- 
SUR  SURMAH,  7  W.R.  Cr.    61 

'63) — Abetment  of  house  trespass  by  woman 
with  lohom  adultery  committed. — Where  a  per- 
son entered  another's  house  and  committed 
adultery  with  his  wife,  held  that  he  could  be 
severally  convicted  and  punished  for  the  house 
trespass  and  the  adultery  but  that  the  woman 
could  not  be  convicted  of  abetting  the  house 
trespass.  CROWN  v.  SHEIKH  MUNGLI,  5 
P.R,  1871,  Cr 

<64) — Use  of  house  for  illegal  marriage,  if  abet- 
vient. — The  mere  act  of  allowing  an  illegal 
marriase  to  take  place  at  one's  house  does  not 
amounf  to  the  abe'.ment  of  an  illegal  marriage. 
QUEEN  v.  KUDUM,  W.  R.  1864,  Cr.  13. 

(65) — Illegal  marriage — What  constitutes  abet- 
ment.—"Where  persons  simply  consent  to  be 
present  at  an  illegal  marriage,  or  are  present 
thereat  in  pursuance  of  such  consent,  or  grant 
the  accommodation  of  a  house  for  the  marriage, 
they  do  not  necessarily  abet  such  marriage. 
Empress  v.  Umi,  6  B.  126.    [R.,  19  B.  363.] 

(66) — Kidnapping  from  lawful  guardianship  — 
Penal  Code,  ss.  366,  \.09— Kidnapping  not  a  con- 
tinuing q^ence.— The  ofience  of  kidnapping  a 
minor  is  complete  as  soou  as  he  or  she  is  enticed 


Abetment  —continued. 

or  taken  out  of  the  keeping  of  his  or  hrr  law- 
ful guardian.  The  taking  of  a  minor  from 
lawful  custody  is  not  the  same  as  keeping  the 
minor  out  of  such  custody,  and,  therefore,  during 
the  time  the  minor  is  kept  out  of  the  custody 
of  his  or  her  guardian,  the  oSence  of  kidnapping 
does  not  continue  ;  consequently,  a  person  who 
assists  a  kidnapper  after  the  enticement  in  keep- 
ing the  minor,  cannot  be  convicted  of  the  abet- 
ment of  kidnapping,  unless  the  kidnapping  was 
itself  the  outcome  of  a  preconcert.  EMPEROR 
V.  TIKA.  26  A.  197  =  A.  W.  N.  1903.  233  (1  M. 
173,  19  A.  109,  2  C.W.N.  81,  R.)  [R..  15  OC. 
351.] 

{61)—Ptnal  Code.  s.  363  — Carrying  kidnap- 
ped girl  from  place  to  place  — On  a  charge  of  kid- 
napping a  minor  girl  out  of  her  lawful  guardian- 
ship, two  of  the  accused  were  convicted  under 
s.  363,  Penal  Code,  but  the  third  was.  on  proof, 
of  having  conveyed  the  girl  from  place  to  place, 
though  he  was  not  connected  with  the  "  taking," 
convicted  of  the  abetment  of  an  offence  under 
s.  363,  I.P.C.  Held  that  the  conviction  was 
bad,  as  kidnapping  from  lawful  guardianship 
was  not  an  ofience  which  continued  so  long  as 
the  minor  was  kept  out  of  the  lawful  custody 
and  as  conduct,  which  commences  only  after 
the  custody  of  the  lawful  guardian  is  put  an  end 
to  by  the  miner  once  for  all  being  fully  removed 
from  such  custody,  cannot  amount  to  an  abet- 
ment of  "  taking."  Held,  also,  that,  as  the  third 
accused's  acts  were  distinct  from  those  of  the 
rest  and  formed  a  difierent  oSence,  if  at  all  any 
was  committed,  his  trial  jointly  with  them 
was  wrong.  ChaNDA  v.  EMPRESS,  13  P.  R. 
1893,  Cr.  (I  M.  173,  Not  F.)  See  also  CHANDA 
V.  Quben-Empress,  6  P.R.  1891  Cr. 

(68) — Woman  kidnapped  to  be  compelled  to 
mirriage— Penal  Code,  ss.  109,  366  — Crini. 
Pro.  Code,  1882,  s.  1H2  — Continuing  offence. — 
Kidnapping  being  complete  as  soon  as  the  kid- 
napped is  taken  out  of  the  lawful  guardian's 
custody,  no  abetment  of  it  is  possible  under  the 
law  after  the  kidnapped  has  once  been  so  re- 
moved and  it  is  not  a  continuing  ofience  under 
s.  182,  Crim.  Pro.  Code.  MUHAMMAD  BAKHSH 
V.  empress,  8  P.  R.  1894,  Cr.  (6  P.  R.  1894. 
Cr.,7  P.R.  1894,  Cr.,  ./r.)  [ii..  12  Cr.  L.J.  91 
=  9  lad.  Cas.  511  =  56  P.L.R.  19  ] 

(69) — Conspiracy —  Abetment  of  kidnappivg 
—Evidence  Act,  s.  10. — Where  a  child  was 
kidnapped  after  a  visit  to  the  accused's  house 
by  the  servants  of  the  person  whose  paramour 
the  accused  was,  and  she  was  charged  with 
abetment  of  kidnapping  and  it  was  proved  that 
she  was  very  fond  of  the  child,  held,  that  the 
evidence  was  insufficient  to  establish  the  charge 
of  abetment,  or  that,  if  there  was  any  conspi- 
racy, she  was  a  party  to  it.  A  conspiracy, 
within  the  terms  of  s.  10,  Evidence  Act, 
contemplates  something  more  than  the  joint 
act  of  two  or  more  persons  to  commit  an  ofience. 
S.  10,  Evidence  Act,  could  not  be  prooerly 
applied  so  as  to  convict  the  woman  by  admit- 
ting evidence  as  to  what  had  been  said,  done  or 
written  by  others.     NOGENDRABALA   DEBEE 

V.  Empress,  4  CW.N.  528. 
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Abutment— continued. 

(70) — Abetment  of  murder— Proof  of  murder. 
— TUere  can  be  no  conviction  foe  abetment  of 
murder  without  proof  of  murder.  QUEEN  v. 
ASKUR,  W.  R.  1864,  Cr.  12. 

(71) — Abetment  of  murder  by  impossible  means 
—  Sorcery. — As  to  whether  the  abetment  of 
murder  by  sorcery  or  other  impossible  meins  is 
an  offence  under  the  Penal  Code.  REG  PES- 
TONJI  DlNSHAlO  B.H.C.  7S. 

{12)— Penal  Code,  s.  108,  Expl.  d— Abetment 
of  murder, — Under  s.  108,  Expl.  3,  it  makes  no 
difference  in  the  guilt  of  the  abettor  that  the 
agent  carries  out  the  desired  object  under  a 
mistaken  belief  that  the  act  which  he  is  em- 
ployed to  do  is  an  lunoceut  act.  This  is  clear 
from  the  3rd  Explanation  to  s.  108,  I. P.O.  The 
offence  consists  in  the  abetment ;  the  consequen- 
ces are  only  material  as  effecting  the  punish- 
ment. Emperor  V.  DHANiKAM,  14C.P.L.R. 
192, 

(13)— Penal  Code,  ss.  109,  ill— Muraer— Abet- 
ment —Different  Act,  — The  accused  accompanied 
his  brother  who  was  taking  a  child  to  murder 
it ;  alter  accompanying  him  for  a  while,  he 
refused  to  go  further  along  with  his  brother, 
but  at  the  same  time,  though  knowing  full  well 
that  the  child  was  being  taken  to  be  murdered, 
he  made  no  attempt  to  take  the  child  back 
with  him  :  and  the  child  was  subsequently 
murdered.  Held  that,  under  ss.  109  and  111, 
Penal  Code,  the  accused  was  guilty  of  murder. 
Queen-Empress  v.  Sadhu,  Rat.  Uu.  Cr.  C. 
207. 

(74)  — Of  murder  '  Punishment — Penal  Code, 
ss.  302,  109,  114. — A  sentence  less  than  trans- 
portation for  life  is  not  a  legal  sentence  for  the 
abetment  of  murder  uader  ss.  302,  109,  Penal 
Code,  when  the  offence  oi  murder  is  actually 
committed  in  consequence  of  the  abetment. 
The  legal  punishment  lor  such  abetment  is  the 
punishment  provided  for  murder,  that  is,  death 
or  transportation  for  life.  Where  the  abettor  is 
present  when  the  offence  abetted  is  committed, 
the  abettor  should  be  charged  and  convicted 
as  a  principle  under  s.  114,  Penal  Code.  NGA 
Kyaw  Din  v.  Queen-Empress,  L  B  R.  (1893 
— 1900  ,  269. 

(75) — Informing  husband  against  intriguing 
wife  and  her  lover — Murder — Abetment. — A 
person  informed  a  certain  husband,  who  had 
been  for  some  timu  suspecting  his  wife,  that 
she  had  arranged  to  meet  her  paramour  at  a 
certain  place,  to  which  the  husband,  armed 
with  a  stick,  and  the  informant  went  together 
and  caught  them  committing  adultery.  The 
husband  pursued  the  paramour  and  killed  him 
with  his  stick  and  then  mortally  struck  his 
wife,  who  had  been  detained  by  the  informant 
but  who  escaped  severely  thrashed.  The  Sessions 
Court  convicted  the  husband  of  murder  and 
the  informant  of  abetting  it,  but  the  Chief 
Court  quashed  the  latter's  conviction,  holding 
that  he  had  not  committed  any  crime  and 
altered  the  husband's  to  one  of  culpable 
homicide  not  amounting  to  murder.  HUSSUN  v. 
Crown,  30  P.R.  1872,  Cr. 
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(76) — Assisting  in  suicide. — Persons  who  assist- 
ed a  leper  in  the  ceremonies  connected  with  the 
performance  by  the  leper  of  the  sacrificial  act 
preparatory  to  suicide  were  held  (Pears(m,  J.i 
dissentiyig)  to  have  been  rightly  convicted  of  the 
abetment  of  suicide.  GOVERNMENT  v.  GOPAL 
SINGH,  1  Agra  21,  Cr. 

(11)— Penal  Code,  ss.  107,  ^06— Conspiracy  to 
commit  suicide — Suttee. — Where  there  was  evi- 
dence that  a  woman  prepared  her.-elf  for  suicide 
in  the  accufed's  presence  and  that  they  followed 
her  to  the  pyre  and  stood  by  her,  her  step  sons 
crying  "  Ram  Ram  "  and  one  of  the  accused 
admitted  that  he  exhorted  her  to  say  "  Ram, 
Ram,"  and  told  her  that  she  would  then 
become  suttee,  held  that  the  evidence  was  suffi- 
cient 10  prove  active  connivance  and  anequi- 
vocal  countenance  on  their  part,  and  to  justify 
the  inference  that  they  had  engaged  with  her 
in  a  conspiracy  for  the  commission  of  suttee. 
QUEEN  V.  MOHIT  PANDEY,  3  N.W.P.  316. 
[R.,  11  A.L.J.  997.] 

(78) — Omission  to  inform  police  when  an 
offence  had  been  commuted,  if  abetment. — A 
person  omitting  to  give  information  that  a 
crime  has  been  committed  does  not  abet  the 
crime,  unless  such  omission  involves  the  breach 
of  a  legal  obligation.  A  private  individual  is 
not  bound  by  any  law  to  give  information  of 
any    offence  which    he    has    seen  committed. 

Queen  v.  Khadim  sheikh,  i  B.L.R.A.  Cr.  7. 

(79) — Abetment  by  illegal  omission,  proof  of. 
— To  prove  abetment  under  s.  107,  l.P.C,  by 
".illegal  omission,'"  it  would  be  necessary  to 
show  that  the  accused  i.)ten'ion*lly  aided  the 
commission  of  the  offence  by  his  non-inter- 
ference- KHAJAH  NOORUL.  HOSSEIN  alias 
Khajah  Waheed  Jan  v.  Mr.  C.  Pabre 
TONNERRE,  24  W.R.  Cr.  26. 

{80)— Penal  Code,  ss.  101  and  109— Abetment 
by  omission — Bombay  Motor  Vehicles  Act  <II  of 
1904),  ss.  9  arid  13— Infringement  of  rules — 
Master  and  servant. — It  is  not  an  abetment  of 
the  offence  for  the  master  to  omit  to  give  in- 
formation to  his  servant,  unless  the  omission 
were  illegal,  that  is  to  say,  in  disobedience  of 
an  obligation  imposed  upon  him  by  law. 
Emperor  v.  Coover.ji  Nasarwanji,  9  Bom. 
|jR.  161  =  3  Cr.  L.J.  176. 

(81)— P^waZ  Code,  s.  102— Abetment  by  omis- 
sion— Bombay  Motor  Vehicles  Act  (II  of  1904), 
s.  I'i— Rules  under  the  Act— Omission  of  the 
owner  to  give  information  of  the  rules  to  the 
driver. — Abetment  by  omission  is  punishable, 
only  if  the  omission  is  an  illegal  omission.  The 
owner  of  a  motor  car  cannot,  therefore,  be  held 
guilty  of  abetment,  in  merely  emitting  to  give 
information  to  his  employees  as  to  the  rules 
framed  under  the  Bombay  Motor  Vehicles  Act, 
1904.  Emperor  v.  cooverji  Nasarwanji, 
9  Bom.  L.R.  159  =  5  Cr.  L  J,  173. 

(82) — Of  rash  navigation — Penal  Cade,  ss.  280, 
109  — Omission  to  load  ballast. — A  ferry  boat 
contractor  was  convicted  under  ss.  280  and  109 
Penal  Code,  of  abetting  the  rash  navigation  of 
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a  vessel  on  the  evidence  that  the  boat  hired  by 
him  in  fulfilment  of  the  contract  was  upset 
from  not  containing  suflScient  ballrtst.  Held 
that,  there  being  no  evidence  to  show  that  the 
contractor  inrjentionally  omitted  to  provide  the 
ferry  beat  with  what  he  knew  to  be  necessary 
for  safe  navigation,  the  conviction  for  abetment 
was  untenable.  REG.  v.  SAKARAM  GOVIND, 
Rat.  Un.  Cr.  C.  33  =  Or.  Rg.  28-7-1870. 

(83) — Abetment  of  sale  of  printed  defamatory 
matter. — The  principles  of  the  Criminal  Law  as 
to  the  allegations  required  to  be  made  and 
proved  in  a  complaint,  under  s.  198,  Grim. 
Pro.  Code  (I86i2j,  of  the  offence  of  abetting 
the  sale  of  a  newspaper  containing  defamatory 
matter  discussed.  8ARDAR  DyaIj  SINQH  v. 
Empress,  8  P  R.  1891,  Cr.  (12  P.R.  1883,  Cr.. 
18  P.R.  1889,  Cr.,  H.} 

(84) — Penal  Code,  s.  107  -  Abetmtnt  — Supply- 
ing food  to  a  per  son  known  to  be  engaged  in  crime. 
— The  supplying  of  food  to  a  person  known  to  be 
engaged  in  crime  is  not  per  se  criminal ;  but,  if 
food  were  supplied  in  order  that  the  criminal 
may  go  on  a  jourmy  to  the  intended  scene  of  the 
crime,  or  conceal  himself  while  waiting  for  an 
opportunity  to  commit  the  crime,  the  supplying 
of  food  would  be  in  order  to  facilitate  the 
crime  and  might  facilitate  it.  In  re  LlNGAM 
Ramanna,  2  M.  137  =  1  Weir.  46.  [R.,  1  Bom. 
L.R.    351.] 

(Qb)— Penal  Code,  s.  107,  Expl.  l.—Ahet- 
ment  of  theft. — A  person  can  be  convicted  of  the 
abetment  of  ^heft  under  the  Ist  Explanation  to 
s.  107,  Penal  Code,  only  if  he  either  procures  or 
attempts  to  procure  the  commission  of  the 
theft.  ]\Iere  subsequent  knowledge  of  the 
offence  is  insuffi'-ient.  QUEEN  v.  SHUMEERUD- 
DEEN,   2  W  R.Cr.  40. 

{86)  —  Abptment  of  theft.  — The  carrying  off  of 
certain  buffaloes,  belonging  to  the  complainant, 
by  order  of  the  accused  and  the  retention  of 
them  in  the  custody  of  the  latter's  servant 
were  held  to  amount  to  an  abetment  of  theft  as 
defined  in  the  Penal  Code.  In  the  matter  of 
the  petition  of  Tarinee  ProSAUD'  BANER.JEE, 
18  W.R.  Cr.  8.  [Cons..  22  C.  669;  R..  '22  C. 
1017.  P.B.] 

(87) — Abetment  of  theft — Presence  at  commis- 
sion of  offence  after  resiling — Penal  Code,  s.107, 
els.  2  and  3,  109.  —  A  prisoner,  who 
consented  to  form  one  of  a  party  that  commit- 
ted theft  and  resiled  from  his  agreement  but 
was  present  at  the  commission  of  the  theft, 
does  not  come  within  cl  2,  s.  107,  Penal 
Code,  and  ought  not  to  be  convicted  of  the 
theft,  but  of  the  abetment  thereof  under  cl.  3, 
8.  107,  and  s.  109,  Penal  Code,  read  together. 
QUEEN  v.BOODHUN  MOOSHUR,  8  W.R. Or.  78. 

(88) — Zemindar  lending  house  to  police  officer 
— Police  officer  putting  illegal  pressure  in  extort- 
ing confession — Knowledye  of  zamindar  of  that 
purpose— Zemindar  an  abettor— Penal  Cods,  ss. 
107,  330. — Where  a  zemindar,  who  had  lodged 
a  complaint  of  theft,  lent  his  house  to  the  police 
officer  conducting  the  investigation  into  the 
theft  case,  knowing  that  it  was  likely 
to  be  used  for  the   purpose    of    putting    illegal 
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pressure  upon  persons  suspected  of  complicity 
in  or  knowledge  of  the  theft,  and  he  was  present 
at  times  while  the  police  officer  was  engaged  la 
actual  torturing,  held,  that,  under  the  above 
circumstances,  the  zemindar  wmh  properly 
convicted,  under  s.  107,  P^xpl.  2,  Penal  Code,  of 
doing  an  act  in  order  to  facilitate  the  commis- 
sion of  an  offence,  namely,  the  offence  punibb- 
able  under  s.  330  of  the  Code.  QUEEN- 
Empress  V.  FAIYAZHUSAIN,  A.W.N.  1896, 
194. 

(89) — Constable  keeping  out  of  way  knowing 
(hat  offence  is  likely  to  be  committed.  —  Where  a 
Head-Constable,  who  knew  that  certain  persons 
were  likely  to  be  tortured  for  the  purpose  of 
extorting  confessions,  purposely  kept  out  of  the 
way,  field  that  he  was  guilty  of  abetment  under 
the  words  of  s.  ]07.  Expl.  '2,  Penal  Code. 
Queen  v.  Kali  Churn  Gangooly,  21  W.R. 
Cr.  11,    [E.,  20  B.  394.] 

(i)0)  —  Persons  all  engaged  in  tcrture,  if  abet- 
tors.— Where  several  prisoners  were  all  con- 
cerned in  a  case  of  torture  and  were  prosecuting 
a  common  object,  field,  each  was  as  guilty  as  a 
principal,  and  not  as    an  abettor  of  the    others. 

Queen  v.  Tarinee  Churn  Chuttopadhya, 
7  W.R.Cr.  3.  lAppr.,  1  CL.R.  275,  20  W.R.  Cr. 
41,  Rat.  Un.  Cr.  C.  222,  254,  850,  10  B.  506,  20 
B.  394,  26  C.  863.  3  C.W.N.  653.] 

(91) — Riot,  abetment  of. — As  to  whether  there 
can  be  an  abetment  of  a  riot,  see  DADAN 
Gaziv.  Emperor,  33  C.  1023  =  10  C.W.N. 
890  =  4  Cr.  L  J.  79. 

(62)  —  Unlawful  assembly — Right  of  private 
defence  — A  person,  who  obtained  a  decree 
aga'nst  some  others,  sent  four  of  his  men  to 
take  possession  of  the  property  from  the  defend- 
ants, who  opposed  the  assailants  with  the 
result  that  one  of  the  defendants'  men  died. 
In  an  appeal  by  the  first  party  .^gainst  their 
conviction  for  being  members  of  an  unlawful 
assembly  and  for  culpable  homicide,  held  that 
there  was  no  common  object  on  the  part  of  the 
two  factions,  the  second  party  having  merely 
exercised  their  right  of  private  defence  and  that 
the  first  pany,  being  lass  than  five,  were  not 
unlawful,  but  that  the  person,  who  gave  the 
fatal  blov?  ^mong  them,  was  guilty  of  culpable 
homicide  and  the  rest  of  abetting  him.  KUL- 
LAN  V.  Crown,  13  P.R.  1870,  Cr. 

(93)— Penal  Code,  ss.  114,  379—  Unlawful 
assembly  for  the  cominission  of  theft — Liability 
of  a  meinber  who  did  not  commit  theft. — Where 
the  accused  was  a  member  of  an  unlawful 
assembly,  the  common  object  of  which  was  to 
commit  theft,  but  he  was  not  proved  to  have 
himself  committed  any  theft  by  removing  any 
property,  or  to  have  made  any  previous  pre- 
paration for  committing  any  theft,  or  to  have 
aided  any  one  in  the  commission  of  theft,  held 
that  he  could  not  be  convicted  under  s-  379 
read  with  s.  114.  HANSA  PathaK  v.  BANSI 
Lal  das,  8  C.W.N.  519.  (27  C.  566,R,  16C.  442, 
P.B.,  D.)    [D.,  7  C.L.J.  172  =  7  Cr.  L.J.  200.] 

(94)— Penrti  Code,  s.  107— Acceptance  of  un- 
stamped receipt,  if  abetment. — The  mere  accept- 
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ance  by  the  payer  of  an  unstamped  receipt  does 
not  coustitute  an  abetment  of  the  execution  of 
the  document  within  the  definition  of  the  term 
"abetment  "  in  9.  107,  Penal  Code.  EMPRESS 
V.  Madan  SINGH,  7  C.P.L  R.  21  Cr.  i8  A.  18, 
7  B.  82,  F.) 

(95)— Stamp  Act,  1&79,  s.  61.— A  Mahajan, 
who  gees  a  promise  from  a  debtor  to  pay  in- 
terest added  to  an  acknowledgment  ol  debt  in 
his  account  book  without  a  proper  stamp,  abets 
an  oi3euce  under  a.  61  ot  Act  I  of  1879. 
Empress  v.  Bhansidhur  Deoria,  lO  C.P. 
L.R.  1,  Cr.  (7  B.  82.  D.) 

(96)  —  Stamy)  Act  —  Receiving  unstamped 
instrument  —  It  is  not  a-i  abetment  of  the 
execution  of  an  unstamped  instiument  to  receive 
it,  any  more  thnn  the  :ic'ceptanc'^  of  stolen  pro- 
perty is  abetment  of  thetc.  EMPRESS  v  JaNKI, 
7  B.  82.  [i?.,  8  A.  18=A.W.N.  1885,  317, 
20  A.  440=  A. WN  1898,  108,  7  C.P. L.R.  21, 
1  N.L.R.  163  ;  R.,  U  B.R.  1904,  II  qr.  Stamp, 
1;  D.,  lOCP.L  R.  1.] 

i^D— Stamp  4c^  1879,  a.  Qi—''  Accepting''' 
meaning  of.  — The  term  "accepting"  in  s.  61 — 
Stamp  Act,  1879,  does  not  mean  "receiving" 
but  "executing  as  an  acceptor."  The  mere 
receiver  of  a  pro-note  not  duly  stamped  does 
not  render  himself  liable  to  the  penalties  under 
the  section.  QueeN-EMPRESS  v.  NIHAIj 
CHAND,  20  k.  440  =  A  W.N.  1898,  108.  (7  M. 
71,  24  W.R.  Cr.  1,  7  B.  82,  A.W.N.  1883,  145, 
B.)  [R.,  U,B.R.  1904,  II.  qr.,  Stamp,  p,  1.] 

(98)— Stomp  Act,  1879,  s.  6i~Receipt  of  in- 
sufficiently stamped  instrument—  Abetment — 
Penal  Code,  ss.  40,  109. — The  mere  fact  of  the 
acceptance  of  an  insutficiently  stamped  instru- 
ment cannot  amount  to  an  abetment  of  the 
offence  under  s.  61  of  the  Stamp  Act. 
EMPRESS  v.  GOPALDAS,  A.W.N.  1883,  155. 
\R.,  20  A,  440,]  See  also  NAUBAT  RAM  v. 
Harnam  Dass.  A.W.N.  1888,  37. 

(99) — Receiving  pronote  executed  on  plain  paper 
—  Want  of  stamp. — The  conviction  of  a  person, 
who  merely  received  a  promissory  note  executed 
on  plain  paper  in  his  favour,  of  the  abetment  of 
an  offence  under  s.  62  of  the  Stamp  Aot,  1899, 
is  bad  in  law.  The  person,  who  makes  an  un- 
stamped instrument,  and  not  the  person  in 
whose  favour  it  is  made,  commits  the  offence, 
and  the  receiving  by  the  latter  of  the  unstamp- 
ed instrument  made  by  the  former  does  not 
constitute  an  abetment  of  the  execution  of  it. 
Emperor  V  Rajlingam,  i  N.L.R.  163,  ('24 
W.R.  Cr.  L.  7  M,  71,  20  A.  440,  F.;  7  B.  82,  10 
C.P  LR.  1  Cr.,  R.) 

(100) — Abetment  of  making  an  unstamped 
receipt. — Where  an  accused  person  paid  a  sum 
of  money  to  his  creditor,  accepted  a  receipt 
from  the  latter  without  a  stamp,  and  promised 
himself  to  affix  one,  held,  that  the  accused  was 
not  guilty  of  abetting  the  offence  of  making  an 
unstamped  receipt,  as  he  did  not  aid  the  offence 
by  an  act,  nor  omitted  to  do  anything  which 
he  was  bound  by  law  to  do  QueEN-EmpRESS 
V.  MUTTHA   LALL,  8  A.  18  =  A.  W,    N,  1885, 
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317.  (A.  W.  N.  1884,  37.  A.  W.  N,  1885.  30, 
7  B,  82,  R.)   {F.,  7  CP.L.R.  21,  Cr.] 

(10!)— Pen.-!/ Code,  ss  2Vd  and  Ml —Wrongful 
confinement  bu  chowkidars  sent  by  Head 
Constable  for  getting  money  ex/crted  from  arrested 
person- — A  Head  Constable  in  charge  of  an 
outpost  agreed  to  drop  proceedings  against 
a  certain  person,  arrested  on  a  charge  of  illicit 
possession  or  manufacture  of  country  liquor,  on 
payment  of  n  sum  of  money.  For  this  purpose, 
the  Head  Coustable  t^ent  that  person  in  charge 
of  chowkidars  to  procure  the  money.  The 
chowkidars,  in  effecting  this  object,  confined 
the  person,  ducked  him  in  a  pond  and  beat  him. 
Held,  that  it  would  be  impossible  to  hold  ihat 
the  Head  Coustable  was  guilty  of  abetting  an 
offence  under  s  347  in  the  absence  of  proof 
that  he  gave  definite  orders.  EMPBROR  v. 
LUCHMUN  SINGH,  31  G,  710.  [D.,  13  Cr.  LJ. 
457=  15  Ind.  Caa.  89  =  U.  B.  R.  1911,  100,] 

See  ABANDONMENT  OP  CHILDREN,  33  P,  R. 
1872,  Cr. 

See  ABDUCTION,  40  P.R.  1866,  Cr. 
See  ACT  XIV  OF  1866,  7  W.R.Cr.  54. 
See  ACT  XX  OP  1866,  s,  91,  23  P,R.  1869.  Cr. 
See  ACT  XVIII  OP  1869.  23  P,R,  1876,  Cr. 
See  ACT  XXVI  OF  1870,  4  N.W.P.  4. 

Of  false  personation— See  ACT  III  OF  1877, 

7  W.  R,  Cr.  63, 

Punishment  for— See  ACT  III  OF  1877,  s.  82, 

8  W,R,  Cr.  16. 

See  ACT  III  OF  1877,  s.  82  (c),  5  Bom. 
L.  R.  138. 

See  ACT  I  OP, 1878,  s,  9  (c).  A,  W  N,  1901.  117. 

Of  making  an  unstamped  receipt  —  See  ACT 
I  OF  1879,  s.  61,  18  P.  R.  1895,  Cr. 

See  ACT  XXII  OF  1881,  ss.  42,49,  L.B.R. 
1872-1S92,  373, 

See  ACT  IX  OP  1890,  s.  126.  1  Bom.  L.  R. 
682. 

See  ACT  XII  OF  1896,  s.  49.  55  P.R.  1905, 
Cr.  =  201  P.  L.  R.  1905  =  3  Cr.L.J.  135. 

See  ACT  XII  OP  1896,  s.  52,  U.B.R.  1892  — 
1896,  Vol.  I.  100. 

.  Mere  receipt  of  an  unstamped  instrument  does 
not  constitute — of  an  offence — See  ACT  II  OP 
1899.  s,  62,  1  N.L.R.  163. 

See  ACT  II  OP  1899,  s.  62,  UB.R.  1904, 
2nd  Qr,,  Scamp,  1, 

See  BEN.  ACT  XXI  OP  1856,  7  W,R.  Cr.  53. 

See  BOM.  ACT  IV  OF  1890,  ss,  44,  68,  71, 
Rit.  Un,  Cr.  Cas.  708  =  Cr.  Rg.  41  of  1894. 

See  BOM.  ACT  IV  OF  1890,  s.  52,  20  B,  394, 

See  Bur.  Act  I  of  1899,  a,  lO,  U.B.R.  1892, 
—1896,  Vol,  1.  117.    119. 

See  ATTEMPT,  24  B.  287  =  1  Bom.  L.R.  678. 

See  BIGAMY,  6  C.W.N.  343, 

Forgery — Using  false  document — of  forgery — 
See  Charge— General,  6  vv.r.  Cr,  20. 
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Abetment—  continued. 

See  (Charge— General,  i  W,  R.  Cr. 
Letters,  9. 

See  Cock-fighting,  L.  B.R.  1872—1892, 
163. 

See  CONSPIRACY.  A.W.N.  1902,  143,  28  C 
797. 

Of  criminal  breach  of  trust  by  servant — See 
Criminal  breach  of  trust,  4  C.W.N.  309. 

Manager  of  Provident  Institution  permitting 
proprietor  to  receive  monies  which  should  have 
been  in  deposit  in  Banii — Contract  so  to  permit 
— M-inager  not  guilty  of  breach  of  trust  or — See 
Criminal  breach  of  trust,  5  M.L.T.  141. 

Conviction  of  abettor  on  the  uncorroborated 
confession  of  the  principal  offender  — See  CRIM- 
INAL BREACH  OF  TRUST.  5  C  W.N.  294. 

Of  commission  of  oflence  involving  a  breach 
of  the  peace  by  a  zemindar — See  CRIM.  PRO. 
CODE,  1898,  s.  110,  31  C-  419. 

Of  an  oSence  specified  in  S.  195  (c).  Grim. 
Pro.  Code — Abettor  not  party — No  Hanction 
necessary— See  Grim.  PrO.  CODE,  1898,  s.  195 
(1)  (c),  (3).  4  lad.  Ca,3.  105  =  6  A.L.J.  983  =  82 
A.  74. 

Party  to  proceeding — Witness — of  forgery — 
See  Grim.  Pro.  Code,  1898,  s.  195.  cl.  (i)  (c) 
and  ol.  (i),  12  Or.  L.J.  101  =  9  Ind.  Gas.  577  = 
15  G.W.N.  565. 

Women  charged  with — of  bigamy.  Vague 
complaint — No  allegation  of  specific  acts- Ex- 
emption from  personal  attendance — Right  to  be 
allowed— See  GRIM  PRO.  CODE,  1893,  s.  205,  7 
S.L.R.  161  =  15  Gr.  L.J.  539  =  24  Ind.  Gas.  947, 

See  Grim.  Pro.  Code,  1893,  Ss.  423.  247 
238,  7  M.L.T.  79. 

Appellate  Court  whether  entitled  to  alter 
conviction  for  principal  ofiaace  into  one  of 
abetment — Abettor  present  at  commission  of 
offence  whether  can  be  convicted  of  principal 
ofience  — See  CRIM.  PRO.  CODE,  1898.  s.  424, 
15  Cr.  L.J.  694  =  26  Ind.  Gas.  142, 

Whether  "  offence  "  in  s.  30,  Evidence  Act, 
includes  abetment  also — See  EVIDENCE  ACT, 
1872,  s.  30,  S.C.  343,  Oudh. 

Of  framing  incorrect  record  by  public  servant 
See  False  Evidence,  7  N.W.P.  134. 

See  False  Evidence,  U.b.r.  1892—1896, 

Vol.  I,  191,    7  W.R.  Cr.    49. 

See  FORGERY,  25  C.  207  =  1  C.W.N.  681,  3 
M.  4  =  1  Weir  543. 

Of  prosecution— See  HUSBAND  AND  WIFE, 
2  Weir  235  =  4  M.H.G.  App.  55. 

See  Joinder  of  Charges— Misjoinder 
OF  Charges,  9  C.W.N.  1027  =  2  Gr.L.J.  847. 

Abetment  of  waging  war  against  Queen — 
See  Jurisdiction  of  Criminal  Courts 
—General,  9  B.L.R.  36=17  W.R.  Cr.  15. 

See  Jurisdiction  of  Criminal  Courts 
—General,  24  B.  287  =  1  Bom.L.R.  678. 

See  Kidnapping,  8  C.  969  =  11  C  L.R.  6, 
1  M,    173  =  1    Weir  353,  26  M.    463  =  1    Weir 


Abetment — continued. 

574,  A.W.N.  1902.  143,  2  G.W.N.  81,  6  P. 
R.  1894,  Gr.,  13  PR.  1904,  Cr,  =  114  P  L.R. 
1904. 

See  Murder,   a  W.N.    1892,  233. 

See  OFFENCE,  24  B.  287  =  1  Bom.  L.R. 
678. 

Conspiracy  at  Cambay — of  forgery — Forgery 
committed  accordingly  in  British  India— Tual 
for  abe'.ment  in  British  Indian  Court  — Juris- 
diction—  Place  of  trial — OSence  continued  and 
completed  in  British  India  though  initiated  in 
foreign  territory--Abetment — See  PENAL  CODE, 
ss.  4,  34,  107,  14  Bom.  L.R.  147=14  Ind.  Gas. 
970  =  13  Cr.L  J.  426=1  Bom.  Gr.  C.  88  =  36  B. 
524. 

See  PENAL  CODE,  8.  34,  14  B.  115. 

See  Penal  Code,  es.  34,  111,  149,  395, 
L.B.R.  1893-1900,  150. 

Person  causing  disappearance  of  evidence  of 
his  own  crime— See  PenAL  CODE,  s.  201,  8  A. 
252. 

See  Penal  Code.  s.  218,  7  N.W.P.  134. 

See  Penal  Code,  s.  302,  1  U.B.R.  1902— 
1903,  Penal  Code,  5. 

Of  a  negligent  act  —  See  PENAL  CODE, 
s.  304-A,  13  G  W.N.  362  =  36  C.  202  =  9C.L.J. 
204=9  Cr.  LJ.  893=1  Ind.  Gas.  894. 

See  Penal  Code,  s.  318,  Rat.  Un.  Gr. 
C.  775  =  Gr.   Rg.  40  of  1895. 

See  Penal  code,  ss.  352,  114,  34,  4  L.B. 
R.  271. 

See  Penal  Code,  s.  362, 11  P.R.  1883,  Cr., 

Of  the  ofience  of  kidnapping  from  lawful 
guardianship  — See  PENAL  CODE,  s;-i.  362,  361. 
15  O.C.  351=14  Cr.  L.J.  93  =  18  Ind.  Gas.  653. 

Kidnapping—  Continuing  offence  —  Mother 
can  be  guilty  of  kidnapping  her  own  child — 
See  PENAL  CODE,  ss.  363,  498,  9  Ind.  Gas.  511 
=  56  P. L.R.  1911  =  12  Gr    L.J.  94. 

See  PENAL  GODE,  ss.  366,  372,  419,  420, 
114  P.L.R,  1904=  13  P.R.  1904,  Cr. 

See  Penal  Code.  s.  471,  A.W.N.  1887, 
195. 

See  PENAL  CODE.  s.  498,  11  P.R.  1883,  Cr. 

See  POLICE  Officer,  20  B.  394. 

See  Previous  conviction,  lO  Bom.  L.R. 
26  =  3  M.L.T.  122  =  7  Cr.  L.J.  32. 

Power  of  appellate  Court  to  sanction  for 
prosecution  of — Offence  committed  before  lower 
Court— See  SANCTION  TO  PROSECUTE— 
authorities  COMPETENT  TO  GRANT 
SANCTION,  15  W.R.  352. 

See  SANCTION  TO  PROSECUTE— CONDI- 
TIONS REQUISITE  FOR  GRANT  OP  SANCTION 
— N?;CESSITY,  SUFFICIENCY  AND  VALIDITY 
OF  SANCTION,  30  C.  905. 

Sanction  to  prosecute  for — of  the  offence  of 
preferring  a  false   charge.     See  SANCTION  TO 

PROSECUTE— Nature  and  form  of  sanc- 
tion, 2  Weir  167  =  2  Weir  243. 
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Abetment — concluded. 

See  SANCTION  TO  PROSECUTE— NATURE 
-AND  FORM  OF  SANCTION,  6  A.L.J.  337  =  2 
Ind.  Ca3.  467.  55  P.R.  1887,  Cr. 

See  SENTENCE— General,  4  W.R.  Cr.  23. 

Of  abduction  and  wrongful  confinement- 
Penal  Code,  S3.  343.  493,  See  SENTENCE  — 
CUHULATIVE  AND  SEPARATE  SENTENCES, 
W.R.  1864.  Cr.  21 

See  SENTENCE— Cumulative  and  sepa- 
rate SENTENCES,  16   C.  725. 

See  THEFT  —  Miscellaneous,  2  a. L.J. 

53  =  2  Cr.  L.J.  22. 
See  Unlawful  assembly,  5  G.W.N.  250. 

Abettor. 

See  ABETMENT. 

See  Penal  Code,  ss.  107—114. 

(1) — When  perso'ii  an  abettor — To  constitute 
a  man  the  abettor  of  another's  crime,  it  must 
be  clearly  established  that  both  intended  to 
commit  or  to  further  the  same  crime.  REG  v. 
Hamal.  Rat.  Un.  Cr.  C.  93  =  Gr.  Rg.  47  of  1875. 

(2) — Who  are  net  abettors — Persons,  who  are 
presentat  the  scene  of  ofieace  against  their  will, 
or  accidentally  or  for  a  legitimate  purpose,  are 
not  persons  that  aid  or  abet  the  commission  of 
the  offence.  CRIMINAL  REVISION  CASE, 
NO.  301  of  1892.  U.B.  R.  1892-1896,  Vol. 
I.  117. 

(Z)—Em'ploying  innocent  agent,  effect  of. — 
An  abettor's  guilt  is  not  afiectei  by  the  circum- 
stances of  his  employing  an  innocent  agent  for 
carrying  out  his  object.  EMPRESS  v.  DHANI- 
EAM,  14C.P.L  R.  192. 

(4)  —Abettor  guilty  when  principal  innocent. — 
An  abettor  may  be  guilty,  though  the  principal 
has  committed  no  offence.  King-Emperor 
V.  MUKHTAR  KHAN,  55  P.R.  1905  =  201  P.L. 
R.  1905  =  3  Cr.  L.J.  135. 

(5)—Treasiire  Trove  ActYl of  1878,  ss.  20  and 
21,  liability  of  abettors  under. — The  mere  fact 
that  s.  21  of  Act  VI  of  1878  makes  the  owner  of 
a  land,  where  treasure  i.s  found,  liable  to  a 
special  penalty  does  not  exclude  the  punishment, 
under  the  Penal  Code,  of  persons  who  abet  an 
ofience  under  s.  20  of  Act  VI  of  1878.  In  re 
Kasim  bee,  1  Weir  919. 

(6) — Abettor  more  serverely  punished  than 
principal — Registration  Act,  1866.  s.  94.  — Under 
s.  94  of  the  Registration  Act  (XX  of  1866).  an 
abettor  may  be  punished  more  severely  than 
his  principal  can  be.  QUEEN  v.  GOP.\L  PrO- 
SAUD  Sbin,  8  W.R.  Cr.  16. 

See  Ben.  act  V  OF  1909,  ss.  54.  56,  15 
C.L.J.  692=13  Cr.  L.J.  255  =  14  Ind.  Gas.  607. 

Joint  trial  of  principal  and — Prejudice- 
Retrial  by  another  Judge—  See  Crim.  Pro. 
CODE,  1898,  s.  239,  19  C.W.N.  121. 

See  Evidence  act,  1872,  s.  30,  39  P.R. 
1885,  Cr. 

See  PENAL  Code,  ss.  34,  114,  3  L.B.R.  264 
=  5  Cr.  L.J.  414. 


Abkari. 
1.— Abkari  Acts. 

See  1.  Bengal  act  XI  of  1849. 

2.  Bengal  act  XXI  of  1856. 

3.  Bombay  act  V  of  1878. 

4.  Madras  act  hi  of  1864. 

5.  Madras  act  I  of  1836. 
2.— Excise  Acts. 

See  1.  act  X  OF  1871. 

2.  ACT  XXII  OF  18S1. 

3.  Bengal  Act  Vll  of  1878. 

3.— Opium  Acts. 

See  1.  ACT  XIII  OF  1857. 
2.  ACT  I  OF  1878. 
4.— Spirituous  Liquors  Act. 

See  1.  Bombay  act  III  of  1852. 

Akbari  Officer. 

Peon,  whether  an— See  M.^D.  ACT  I  OP  1886, 
s.  62,  4  M.L.T.  107  =  18  M.L.J.  455. 

Absconding. 

See  ABSCONDING  OFFENDER. 

Efieet  of— Presumption—  See  CONVICTION, 
31  P. W.R.  1913,  Cr.  =  314  P.L.R.  1913  =  21 
Ind.  Gas.  473  =  14  Cr.  L.J.  601. 

Not  incompatible  with  innocence,  omission 
to  point  out — Retrial  by  a  new  Judge — See 
MISDIRECTION,  18  C.W.N.  180. 

In  order  to  avoid  being  served  with  a  sum- 
mons, notice  or  order — Running  away  to  avoid 
an  arrest  under  a  warrant — See  PENAL  CODE, 
s.  172.  2  C.L.J.  625  =  3  Cr. L.J.  117. 

Absconding  Offender. 

See  CRIM.  Pro.  CODE,  1898,   ss.  87,  88,   89. 

See  Penal  Code,  s.  172. 

(1) — "Abscond  ,"  meaning  of  tlie  term — Penal 
Code,  s.  172. — The  term  "abscond  "  is  not  to 
be  understood  as  implying  necessarily  that  a 
person  leaves  the  place  in  which  he  is.  Its 
etymological  and  its  ordinary  sense  are  to  hide 
one-self;  and  it  matters  not  whether  a  person 
departs  from  a  place  or  remains  in  it,  if  he 
conceals  himself ;  nor  does  the  tarm  apply  to 
the  commencement  of  the  concealment.  If  a 
person,  having  concealed  himself  before  process 
issues,  continues  to  do  so,  after  it  has  issued,  he 
absconds.  SRINIVASA  IYENGAR  v.  QUEEN,  i 
M.  393  =  1  Weir  76  =  1  Weir  891. 

(2)— Crim.  Pro.  Code,  1882,  s.  SI— Absconder, 
meaning  of. — It  should  not  be  laid  down  as  law 
ihat  no  person  can  be  deemed  an  absconder 
until  he  has  been  proclaimed  as  such  under  s.  87 
of  the  Code  ;  but  an  absent  person  should  not 
be  too  readily  assumed  to  be  an  absconder  with- 
out due   enquiry    and  notice.     HIGH   COURT 

Proceedings.   18th  Oct.  1886,  No.  522, 
Judicial,  2  Weir  40. 

(3) — Evidentiary  value  of  absconding — Abs- 
conding is  but  slight  evidence  of  guilt  usually. 
Queen  v.  Sorob  Roy,  5  W.R.  Cr.  28. 
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AbscandiaglOffeader — r.ontinusd. 

(4) — Procedure  tot  trial  of. — •Absooodinp;  by  a 
person  against  whom  a  warrant  has  been  issued 
must  be  de-ilc  with  in  tho  minner  provided  for 
by  tho  Code  of  Criminal  Procedure  and  not 
under  s.  172.  I. PC.  QUEEN  v.  AMIRJAN,  7 
N.W.P.  302.      [F.,  2  G.L.J.  625.] 

(b) —Contempt  of  Court  due  to  absconding, 
tohethzr  s~)lvid  by  striking  out  case. — An  order 
striking  off  a  case,  on  account  of  the  little 
prospect  of  bringing  the  guilty  parties  to  trial, 
cannot  dispose  of  the  question  of  contempt  of 
Court  arising  out  of  the  facti  of  the  accused 
having  absconded  to  evade  justice.  QUEEN  v. 
Madhoosurun,  7  W.R.  Cr.  40. 

(6) —  Proclamation  against  an  absconding 
offender,  effect  of. — An  accused  parson,  against 
whom  a  proclamation  has  been  issued,  until  he 
has  come  in  and  surrendered,  muse  be  regarded 
as  in  contempt  ;  and  no  petition  will  be  enter- 
tained 00  his  bMhilf,  until  he  has  surrendered, 
QOEBN  V,  BISHESHCJR  PERSHAD,  2  N-W  P. 
441. 

(7) — Absconder  appearing  before  attachment — 
Effect  en  proclamation  and  attachmint- — Where 
the  accused  did  not  appear  on  the  date  men- 
tioned in  the  proclamation,  but  appeared  before 
the  attachment,  held,  that,  as  attachment  of 
property  under  s.  88  is  intended  to  enforce  the 
attendance,  required  by  a  proclamation  issued 
under  s.  87,  within  the  time  therein  specified, 
it  was  illegal  to  wait  till  that  period  wa?  over 
and  to  order  attachment  because  the  procla- 
mation has  not  been  obeyed.  EMPRESS  v.  MUL- 
CHAND  Pemraj,  6  C.P.L.R.  38,  Cr. 

(8) — Proclamation  and  attachment  authorized 
for  what  offences. — Ss.  183,  184,  Grim.  Pro.  Code 
(1861)  (proclamation  and  attachment  of  property 
of  absconding  parties)  do  not  apply  to  offences 
punishable  with  imprisonment  extending  to  six 
months  only.  There  is  no  rule  which  requires 
a  Magistrate  to  satisfy  himself  that  a  party  has 
absconded,  before  issuing  a  proclamation  ;  but 
the  party,  on  suing  to  recover  his  property, 
may  prove  by  evidence  that  he  had  not  abscond- 
ed. Before  a  Magistrate  proceeds  to  declare 
attached  property  forfeited,  he  should  take 
evidence  to  prove  compliance  with  the  forma- 
lities laid  down  by  law  with  regard  to  proclama- 
tion. Queen  v.  Muddun  Mohun  Podar, 
3  W.R.  Cf.  34. 

(9) — Essentials  for  issuing  proclamation  for 
appearance — Appearayics  after  fixed  time — 
Attachment  — C rim.  Pro.  Code  (1861),  ss.  163, 
184.  —  In  order  to  lay  a  sufficient  foundation  for 
the  issue  of  a  proclamation  under  s.  183,  and 
the  accompanying  order  of  attachment  under 
s.  194,  Gnm.  Pro.  Code  (1861),  the  Magistrate 
must,  upon  some  sufficient  materials,  find 
judicially  that  the  person  against  whom  the 
proclamation  is  to  be  issued  has  absconded 
or  concealed  himself  for  the  purpose  of  avoiding 
service  of  the  warrant  of  arrest  previously 
against  him.  The  period  of  thirty  days, 
which  is  prescribed  in  s.  183  as  the  minimum 
period  within  which  the  person  is  to  be  re- 
quired  by   the   proclamation   to    appear,    was 


Absconding  Offender — continued. 

intended  by  the  Legislature  to  run  from  the 
date  on  which  the  publication,  in  the  mode 
prescribed  by  the  same  section,  should  be 
efiected.  The  declaration  of  forfeiture  directed 
to  be  made  in  s.  184,  if  not  made  before  the 
person  affected  by  the  proclamation  has  come 
in,  ought  not  to  be  made  at  all.  In  re  RAM 
KISHORE  8EIN,  19  W.R.  Or.  12  =  10  BLR. 
Ap  14.  See  also  KING-EMPEROR  v.  PO  NI,  3 
L.B.R.  116. 

(10) — Proceedings  of  Mngistrate  under  s.  88, 
Crim.  Pro-  Code  (1882),  wheOier  judicial — 
Attachmeyit. — The  law  makes  no  provision  for 
investigation  by  a  Magistrate  of  the  claims  of 
third  persons  to  property  which  has  bean  attach- 
ed under  s.  88  of  the  Code.  Therefore,  the 
proceedings  of  the  Magistrate  under  s.  88  are 
not  "judicial  proceedings  "  in  the  sense  of  s.  4 
(d)  of  that  Code.  QUEEN- EMPRESS  v.  SHEOD- 
HIAIiRAI,  6  A,  487  =  A.W.N.  1884,  214.  [F.,  4 
L.B.R.  109  =  7  Cr.  L  J.  81;  R.,  9  P.R.  1908  = 
29  P. W.R.  1908  =  3  P.L.R.  1908.] 

(11) — Order  for  attachment  to  be  issued  with 
proclamation — Crim.  Pro.  Code  (1861),  s.  184. 
— The  words  "  order  the  attachment  of  any 
moveable  and  immoveable  property "  of  an 
absconding  party  in  s.  184  are  enabling  and  not 
restrictive.  The  Magistrate  may  attach  both 
kinds  of  property.  But  the  words  "at  the  same 
time  "  must  be  taken  in  their  literal  sense,  and 
he  must  issue  bis  warrant  of  attachment  simul- 
taneously with  the  proclamation  if  he  thinks 
fit  to  resort  to  attachment  at  all.  HIGH 
COURT  PROCEEDINGS,  12TH  MAY  1869.  4  M. 
H.  G.  App.  48. 

(12) — Attachment  of  undivided  interest  in  a 
joint  family  of  an  absconding  parly — Crim, 
Pro  Code  (1893),  ss.  87,  88.— S.  88  is  not  in- 
tended to  apply  to  the  undivided  property  of  a 
Hindu -family,  for  it  cannot  be  seized,  being 
unascertained.  A  receiver  cannot  be  appointed, 
nor  can  an  order  be  made  prohibiting  the  pay- 
ment of  rent  or  delivery  of  the  property  to  the 
managing  member  of  the  family.  Nor  can  the 
undivided  interest  of  the  absconding  person  be 
sold  under  sub-section  7  of  s.  88.  In  re 
Chinniyan,  2  Weir  43, 

(13) — Attachment  of  interestof  member  of  un- 
divided family. — There  is  nothing  in  the  lan- 
guage of  a.  88  to  restrict  the  meaning  of  the 
word  "  property  "  and  it  includes  the  rights  and 
interests  of  persons  who,  as  members  of  an 
undivided  family,  are  jointly  entitled  to  the 
property  of  the  family.  CRIMINAL  REVISION 
CASE,  No,  560  OF  1883,  2  Weir  43,  Foot  Note. 

{li)— Irregularity  in  the  proclamation— Attach- 
ment of  property,  effect  on — Crim.  Pro,  Code 
(1882),  ss.  87,  88,  89.— On  a  person,  for  whose 
arrest  a  warrant  was  issued,  absconding,  a 
proclamation  under  s.  87,  Grim.  Pro.  Code 
was  issued  on  the  6th  of  November,  the  date 
fixed  for  the  appearance  of  the  accused  being 
the  11th  of  December,  1893.  The  proclamation 
was  published  by  affixing  of  a  copy  on  the  court 
house  on  the  6th  of  November,    but  it  was  not 
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Absconding  Offender — continued, 

published  in  the  place  where  the  accused  resid- 
ed until  the  15th  of  November.  The  accused 
surrendered  on  the  iJ5th  June,  1894,  and 
applied  for  the  property  attached  under  s.  88, 
which  was  refused  by  the  M^igistrate.  Held, 
that  there  was  no  legal  procUmation  under  the 
Code  and  the  attachment  of  the  property  was 
void.  QqeenEmpress  v.  Subbarayar,  19 
M.  3  =  2  Weir  40  =  1  Weir  86.  [R.,  1  Bom.  Cr. 
Gas.  104  =  14  Bom.  L.R.  163  =  13  CR.  L.J. 
293  =  14  Ind.  Cas.  7o7.] 

(15) -Grim.  Pro.  Code  (1882),  ss.  87,  88,  90. 
436,  437 — District  Magistrate  issuing  a  warrant 
before  setting  aside,  order  of  discharge, — On  the 
discharge  of  an  accused  person,  the  District 
Magistrate  i-sued  a  notice  to  him  to  appear  and 
show  cause  why  he  should  not  be  retried  and, on 
the  same  day,  bef'ira  setting  aside  the  orderof 
discharge,  issued  a  warrant  against  him  requir- 
ing him  to  execute  a  bond  with  sureties  for  his 
presence  till  the  decision  of  the  case,  but, 
learning  that  the  accused  h-id  absconded,  issued 
a  proclamation  under  s,  87,  Grim.  Pro.  Code, 
and,  after  some  months,  ordered  the  accused's 
property  to  be  attached  under  s.  88,  Grim.  Pro. 
Code.  Held  that  the  proceedings  of  the  District 
Magistrate,  calling  upon  the  accused  to  appear 
and  show  cause,  were  legal  but  that  the  subse- 
quent proceedings,  issuing  the  warrant,  the 
proclamation  and  the  attachment  order  were 
without  jarisdiction.  KaNWAR  SINGH  v. 
EMPRESS,  15  P.R.  1893,  Cr.  [i2.,  17  P.R. 
1895,  Gr.] 

(16)— C'/i»?2,  Pro.  Code  (1898),  ss.  87,  S9  and 
190 — Overawing  'police  officer — Attachment  of 
property  of  absconders — Penal  Code,  ss.  99,  143 
and  183. — A  Magistrate  issued  a  proclamation 
under  s.  87  of  the  Code  and  an  order  for  attach- 
ment of  the  property  of  certain  persons  who, 
being  accused  of  an  offence,  had  absconded.  In 
the  course  of  the  attachment,  an  objection  was 
raised  by  another  person  that  the  property, 
which  the  police  had  attached,  did  not  belong  to 
the  absconders.  The  Police  Officer,  being  infor- 
med by  the  patwari,  that  it  was  the  property  of 
the  absconders,  proceeded  to  make  the  attach- 
ment. Then,  certain  persons,  among  whom 
were  the  accused,  combined  to  overawe  the 
police  officer  in  the  execution  of  his  duty,  by 
threatening  language  and  attitude.  Held,  that 
the  accused  were  rightly  convicted  under  ss.  143 
and  183  of  the  Penal  Code.  Held,  also, 
that,  under  the  circumstances  of  the  case,  the 
rightful  owner  had  no  right  of  private  defence 
of  his  property,  even  supposing  that  the 
absconders,  were  not  the  rightful  owners,  inas 
much  as  the  Police  Officer  was  acting  in  good 
faith  and  under  colour  of  his  office.  Where,  in 
the  case  mentioned,  the  attaching  Police  Officer 
sent  a  person  to  inform  the  Magistrate  of  what 
had  taken  place,  and  the  latter,  thereupon  sent 
the  Senior  Inspector  to  the  spot  to  take  up  the 
case,  instructing  him,  in  order  to  comply  with 
the  law,  that  he  should  take  the  statement  of 
the  attaching  Police  Officer  as  the  first  informa- 
tion of  the  occurrence  and  send  it  to  him,  held, 
that   the    proceedings,    instituted   under  such 
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circumstances,  were  properly  instituted.  BhAI 
Lal  Chowdhry  v.  Emperor,  29  C.  417  =  6 
C.W.N.  680.     [R.,  9  G.W.N.  125.] 

(17) — Forfeiture  of  property. — Procedure  by 
Magistrate  before  declaring  a  forfeiture  of  the 
property    of  an   absconded  offender  indicated. 

Sheodoyal  Singh  V,  Griban  Singh,  6  W.R. 
Cr.  79. 

(18) — Forfeiture  of  property. — Before  passing 
an  order  declaring  the  property  of  an  accused 
person,  who  cannot  be  found,  to  be  at  the  dis- 
posal of  the  Government,  there  must  be  a 
proclamation  under  s  183,  Code  of  Criminal 
Procedure,  1861,  fixing  a  time  within  which 
such  person  should  appear.  But,  before  a 
Magistrate  can  issue  such  a  proclamation,  he 
must  be  satisfied  that  such  person  had  abscond- 
ed or  was  concealing  himself  for  the  purpose 
of  avoiding  the  service  of  the  warrant.  SHEW- 
DYAL  SINGH  V.  GrIBAN  SINGH,  6  W.R.  Cr.  73. 

(19) — Enquiry  to  precede  order  of  forfeiture, 
—  Where  an  absconding  offender  appears  within 
two  years  from  the  attachment  of  his  property, 
the  order  for  forfeiture  of  his  property  should 
not  be  carried  into  effect  until  after  a  regular 
enquiry  into  the  causes  of  the  offender's  absenoet 
In  re  BISHONATH  SirCar,  3  W  R.Cr.  63. 

(20) — Irregular  enquiry  into  other  charges. — 
Whan  an  acoused  person  was  arrested  as  an 
absconding  offender,  and,  without  evidence  be- 
ing gone  into  that  charge,  an  enquiry  was  made 
into  his  mode  of  livelihood  without  any  sum- 
mons being  issued  under  s.  306,  Grim.  Pro. 
Code,  1861.  such  proceedings  were  held  to  be 
irregular.     QUEEN  v.  HUTTOOA,  3  N.W.P.2. 

(21)  —  Title  given  by  Magistrate'' s  sale  superior 
to  other  titles, — Where  property  belonging  to  an 
absconding  accused  was  attached,  under  s.  17'2, 
Grim.  Pro.  Code,  and  subsequently  sold,  and 
the  same  property  was  in  the  meantime  also 
attached  and  sold  in  execution  of  money-decree, 
held,  the  title  conferred  on  the  purchaser  in  the 
Magistrate's  sale  was  the  suptirior  one.  So  long 
as  the  attachment  by  the  Magistrate  continued, 
no  title  could  be  conferred  by  any  attachment 
subsequently  made.  GOLi^M  ABED  v.  TOOLSEE- 
RAM  Beba,  9  C  861  =  12  C. L.R.  411  =  8  Ind. 
Jur.  40. 

(22) — Attachmsnt — Effect  on  purchaser's  title. 
— Where  the  property  of  an  absconder  had  been 
attached  and  sold  and  had  vested  in  a  third 
person,  the  purchaser,  held,  that  the  sale  could 
not  be  set  a=ide  on  the  ground  of  irregularity 
in  the  proclamation,  as  the  property  had  vested 
in  a  person  who  was  not  a  party  to  the  proceed- 
ings in  which  the  proclamation  was  made. 
ABDULLAH  V.  JITU,  22  A.  216  =  A.W.N.  1900, 
28.  [R..  8Gr.  LJ.  260  =  9  P-R.  1908  =  29  P. 
W.R.  1908  (Cr.)  =  12  Gr.  L.J.  142  =  9  Ind.  Gas. 
826  =  8  P.R.  1911  =  104  P.L.R.  1911  =  13  P.W. 
R    1911  Cr.] 

(23) — Court  if  can  investigate  claim  of 
third  parties  to  attacked  property. — Ss.  184 
and  185  of  the  Code  of  Criminal  Procedure 
(1861)  make  no  provision  for  any   investigation 
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Abaconding  Offender — continued. 

by  a  Magistrate  of  the  claims  of  third  persons 
to  property  which  haa  been  attached.  The 
claimauts  are  not  barred  by  the  sale  and  may 
bring  a  suit  in  a  Civil  i>)Uft  against  the  pur- 
chasers to  establish  their  rigthts.  QUEEN  v. 
CHUMBOO  Roy,  7  W.R.Cr.  35  [F.,  17  W.R. 
Cr.  10,  6  A.  487.]  See  also  GOLAB  SINGH  v. 
ABDUL  RASHID,  L  B.R.  1893-1900,  324. 

(24) — Claims  to  attached  property — Remedy 
by  civil  suit. — The  proper  remedy  of  claimants 
to  the  property  attiched,  as  belonging  to  an 
absconding  offender,    is  by    a  civil   suit.     In  re 

CflUNDER  Bhon  Singh,  17  W  R.Cr.  to 

(25)— Crirn.  Pro.  Coie  (188-2),  ss  88  and  386 
•^Claims  to  attached  property. — Where  property 
is  attached  under  s.  88  of  the  Code  of  Criminal 
Procedure  as  belonging  to  a  person  abaconding 
to  avoid  a  warrant  and  where  a  claim  by 
another  person  is  made  to  such  property,  the 
Magistrate  should  stay  the  sale  of  ihe  property 
seized  to  give  the  cliimant  time  to  establish  his 
right.  If  the  Magistrate  errs  in  not  giving  the 
claimant  an  opportunity  of  proving  his  case,  the 
remedy  of  the  aggrieved  party  is  by  civil  suit. 
The  same  applie«!  to  s.  386,  Grim  Pro.  (^de, 
Queen-Empress  v  kandappa  Goundan, 
20  M.  88  =  2  Weir  42.  [F.,  7  Cr.L.J.  81  =  4  L. 
B.R.  109,  Rat.  Uu.  Cr.  Cas.  976;  R..  8  Cr.  L.J. 
260.  12  Cr.  L.J.  392  =  11  I  C.  256  =  U.B.R. 
1910,  I.  66.  29  P.W  R  1908,  Cr.  =  9  P.R. 
1908,  Cr.]  See,  also,  In  re  JHUNDOO  BiNG. 
5  W.R   Cr.  8. 

(26) — High  CouyVs  power  to  make  order 
about  absconder's  property  at  Government's 
disposal. — The  High  Court  ctncelled  a  pre- 
vious order  made  by  it  (under  an  error  of  law 
caused  by  a  misrepresentation  of  facts)  directing 
the  restoration  of  the  moveable  property  of  a 
prisoner  which  was  under  attachment  :  the 
Court  not  having  been  informed  at  the  time 
that  the  property  in  question  had.  under  s.  184, 
Crim.  Pro.  Code  (186 1),  been  declared  to  be  at 
the  disposal  of  the  Government.  Property  so 
declared  to  beat  the  disposal  of  the  Government 
can  only  be  restored  by  the  Government.  In 
the  matter  of  the  vetition  of  the  GOVERNMENT 
OP  Bengal,  9  B.L.R.  342  =18  W.R.  Cr.  33. 

(27) — Burden  of  iiroof  as  to  manner  of  pro- 
clamation—Cnm.  Pro.  Code  (l882i,  ss.  45,87, 
88 — Omission  by  zamindar  to  give  information 
of  presence  of  proclaimed  offender — Proof  of 
proclamation. — Where  a  zamindar  was  convict- 
ed of  having  intentionally  omitted  to  inform  a 
public  servant,  of  the  resort  to  the  village  of  a 
proclaimed  offender,  and  the  fact  of  his  being  a 
proclaimed  offender  was  presumed  from  the 
fact  that  the  property  beiongiog  to  him  wag 
attached  and  sold  un'ier  the  provisions  of  s.  88, 
Crim.  Pro.  Code,  held,  that  the  conviction  was 
bad,  as  it  was  on  the  prosecuciou  to  prove  that 
the  proclamation  was  made  in  the  manner 
prescribed  by  s.  87,  Crim.  Pro.  Code,  In  the 
matter  of  the  petition  oj  Pandya  NayAK,  7 
M.  436  =  1  Weir  102. 

(28) — Admissibility  of  evidence  recorded  in 
accused's  absence — S.327,  Crim.  Pro.Code,  1872. 


Absconding  Offender— coMcZucfei. 

— The  conditions  laid  down  in  s.  327,  Crim. 
Pro.  Code,  1872,  should  be  strictly  complied 
with  before  admitting  against  an  accused  per- 
son the  record  of  depositions  taken  in  his 
absence,  and,  honoo,  without  a  finding,  by  the 
Court  making  the  record,  that  the  accused 
absconded  and  could  not,  after  due  pursuit,  be 
arrested  and  without  any  evidence  upon  which 
the  Court  could  base  such  a  finding,  such  record 
should  not  be  used  against  the  accused.  WAHID 
V.  Empress,  21  P.R.  1883,  Cr.  [R.,  26  P,  R. 
1885,  Cr.] 

(29) — Absconding  to  avoid  service  of  summo7is 
— Gist  of  the  offence— Penal  Code,  s.  172. — In 
order  to  prove  the  commission  of  an  offence 
under  s.  172,  Penal  Code,  the  existence  of  a 
summons,  notice  or  order  is  necessary.  It  is 
not,  suffioieut  to  show  that  a  person  apprehend- 
ed that  a  process  will  be  issuod,  and  has,  there- 
fore, absconded.  It  must  also  be  shown  that  the 
accused  knew  or  had  reason  to  believe  that  the 
process  had  issued.  SRINIVASA  IYENGAR  v. 
Queen,  l  M.  393  =  1  Weir  76  =  1  Weir  891. 

(30) — Penal  Code,  s  172— Absconding  by 
person  against  lohom  warrant  issued,  if  covered 
by  s.  172,  I  P.  C- — A  warrant  is  not  a 
summons,  notice  or  order  within  the  meaning 
of  s.  172,  I.  P.  C,  and,  therefore,  the 
offence  of  absconding  by  an  offender,  against 
whom  a  warrant  has  been  issued,  is  not  punish- 
able under  the  above  section  of  the  Code. 
Queen-Empress  v  Lakshmi,  Rat.  Un.  Cr. 
C.  152  =  Cr.  Rg.  24  of  1881,  (5  W.R.  Cr.  71,  F.) 

See  Accused  Person,  i  L.B.R.  60. 

See  Forfeiture  of  Property,  7  W.R. 
P.O.  18  =  11  M.I. A.  223. 

See  Penal  Code,  s.  172.  7  N.W.P.  302,  5 
W.R.  Cr.  71,  9  W.R.  Cr.  70. 

See  Penal  Code,  s,  174,  1  Weir  69  =  7  M. 
H.C.  App.  43. 

See  SECURITY  FOR  GOOD  BEHAVIOUR,  3 
N.W.P.  2. 

Time  to  be  given  for  appearance  of  person 
against  whom  proclamation  issued  under  g.  87, 
Crim.  Pro.  Code  (1898).— See  SECURITY  PRO- 
CEEDINGS, 17  M.L  J.  438  =  6  Cr.  L  J.  332. 

Absence. 

Of  some  of  the  members  at  the  adjourned 
trial,  effect  of— See  BENCH  OF  MAGISTRATES, 
2  C.L.R.  348, 

Bench  of  Magistrates — of  one  of  them  during 
a  portiou  of  the  trial — See  BENCH  OF  MAGIS- 
TRATES. 13  C.L.R.  212. 

Absentee  Co-sharer, 

See  Penal  Code,  s.  155,  8  C  W,N.  908. 
Abuse. 

Whether  obstruction — See  Penal  CODE 
s.  186,  1  Weir  134  =  1  Weir  621. 

Suit  for  damages  for,  not  barred  by  failure  to 
prosecute— See  RIGHT  OF  SUIT,  16  W.R.  83. 
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Abusive  Language. 

Acquittal  on  an  erroneous  view  of  the  law — 
Using  abusive  language. — See  GRIM.  PKO. 
CODE  (1893),  s.  258,  11  C.L.J.  113. 

See  PENAL  CODE,  S.  294,  L  B.R.  1872— 
1892,  309. 

See  MAD.  REG.  XI  OF  1816,  s.  10.  5  M.H.C. 

App.  33. 

Two  Magistrates  engaged  jointly  in  Magis- 
terial duty — Use  of.  by  one  against  the  other — 
Sanction— See  SANCTION  TO  PROSECUTE— 
Conditions  requisite  for  Grant  of 
Sanction— Necessity,  Sufficiency  and 
Validity  op  Sanction,  2  Bom.  L.R.  1079. 

Accepting  Instrument  not  duly  atanaped. 

See  abetment. 

(1)  —  Act  II  of  1899,  s.  62—"  Accepting," 
meaning  of, — The  term  "accepting,"  in  s.  62(1), 
Acs  II  of  1899,  does  not  mean  receiviDg, 
but  executing,  as  an  acceptor  ;  and  the  mere 
lact  that  a  person  receives  from  another  a  pro- 
missory note  without  the  same  being  duly 
stamped  does  not  make  him  guilty  under  that 
section.  Queen-Empress  v.  JADU  MAL,  4 
O.C.  168.  (20  A,  440,  F.). 

{2}— Act  XVIIT  of  1S69,  s.  28— Acceptor  of 
unstamped  receipt. — The  acceptor  of  an  un- 
stamped receipt  is  not  punishable,  unless  it  can 
he  shown  that  he  abetted  the  making  of  the 
receipt,  but  the  maker  of  such  receipt  is. 
SHAMBHU  Singh  v.  Raghubar,  S.C.  33, 
Oudh. 

Accessory 

See  abetment. 

See  Penal  Code,  ss.  107—114. 

Accessory  after  the  fact —  Punishment,  liabi- 
lity to. — Under  the  Indian  Law,  an  accessory 
alter  the  fact  is  not  liable  to  be  punished. 
Rakhal  Nikari  v.  Queen-Empress,  2  C.W. 
M.  81. 

Accident, 

See  Penal  Code,  ss.  80,  304-A,  3  Bom. 
L.R. 678. 

Attempt  at  murder — Liability  for  act  done  — 
Consequences  intended  not  happening  — See 
REFERENCE  TO  HIGH  COURT,  9  C.L.J.  432  = 
2  Ind.  Gas.  593. 

Accident,  Fatal. 

See  ACT  VII  OF  1854. 
Accomplice. 

1.— General. 

2. — ACCOMPLICE    Evidence  —  Judge's 
Charge  to  Jury. 

3.— ACCOMPLICE  evidence  —  NECESSITY 

FOR  Corroboration. 
1. — General. 

See  ACCUSED  PERSON. 

See  APPROVER. 
See  Confession. 


A  ccompllce — continued. 
1. — General — continued. 

See  Crim.  Pro.  Code,  1898,  s.  337. 

See  Evidence  Act,  1872  ss.  30,  114,  133. 

(1) — Meaning  and  definition  of. — The  term 
"accomplice"  signifies  a  guilty  associate  in  crime. 
Per  Subrahmania  Ayyar,  J.  Where  the  witness 
sustains  such  a  relation  to  the  criminal  act  that 
he  could  be  jointly  indicated  with  the  defendant, 
he  is  an  accomplice.  Where  a  witness  is  not 
concerned  in  the  commission  of  the  crime  for 
which  the  accused  is  charged,  he  cannot  be  said 
to  be  an  accomplice  in  the  crime.  Ramasami 
Gounden  v  Emperor,  27  M.  271  =  2  MSeir  803 
=  14  ML.J.  226. 

(2) — Accomplice,  how  differs  from  spy. — An 
accomplice  confesses  himself  a  criminal  and 
may  have  a  motive  for  giving  information,  as  it 
may  purchase  immunity  for  his  offence.  A  spy, 
on  the  other  hand,  may  be  an  honest  man  ;  be 
may  think  that  the  course  he  pursues  ia 
absolutely  essential  for  the  protection  of  his 
own  interests  and  those  of  society  :  and,  if  he 
does  so,  if  he  believes  that  there  is  no  other 
method  of  counteracting  the  designs  of  wicked 
men,  there  can  be  no  impropriety  in  his  taking 
upon  himself  the  character  of  an  accomplice. 
Queen-Empress  v.  Javecharam,  19  B.  363. 

(3) — Spy  or  detective,  not  accomplice. — Spies 
do  not  partake  of  the  criminal  contamination 
of  accomplices,  who  enter  into  "communication 
with  the  conspirators  with  an  original  purpose 
of  discovering  their  secret  designs  and  disclosing 
them  for  the  benefit  of  the  public."  QUEEN- 
Empress  v.  Javecharam,  19  B.  363, 

(4) — Person  supplying  marked  money  if  ac- 
complice.— The  act  of  a  detective  in  supplying 
marked  money  for  the  detection  of  a  crime 
cannot  be  treated  as  that  of  an  accomplice. 
Queen-Empress  v.  Javecharam,  19  B.  363. 
(16  B.  661,  F.) 

(5)— Person  charged  with  offence  by  police 
but  discharged  by  Magistrate  tf  accomplice. — 
A  person  charged  with  an  ofience  by  the  police, 
but  discharged  by  the  Magistrate  after  the 
examination  of  the  witnesses  for  the  prosecution, 
because  he  found  that  no  case  had  been  made 
out  which,  if  unrebutted,  would  warrant  his 
conviction,  cannot  be  said  to  be  an  accomplice, 
simply  because  he  had  been  sent  up  by  the  police 
for  trial.  Not  being  an  accomplise,  his  evidence 
should  not  be  considered  as  insuflBcient  for  a 
conviction,  Nga  MaUNG  v.  QUEEN-EM- 
PRESS.  L.B.R.  1893—1900,  467  (L.B.R.  1872- 
1892,  322,  B). 

(6) — Accused  discharged  by  Magistrate  for 
want  of  evidence  if  accomplice. — There  is  no 
law  or  principle  which  prevents  a  person  who 
has  been  suspected  and  charged  with  an  oSence, 
but  discharged  by  the  Magistrate  for  want  of 
evidence,  being  afterwards  admitted  as  a 
witness  for  the  prosecution.  QUEEN  v.  BEHARY 
LALL  BOSE,  7  W.R.  Cr.  44.  [D.,  2  A.  260; 
B.,  16  B.  661,  33  C.  1353  =  4  Cr.  L.J.  145  = 
10  C.W.N.  962.] 
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(7) — Treating  person  as  accomplice  on  mere 
suspicion. — Aci  accomplice  confesses  himself  a 
criminal.  No  man  ought  to  be  treated  as  an 
accomplice  on  mere  suspicion,  unless  he  con- 
fesses that  he  had  a  conscious  hand  in  the  crime 
or  makes  admissions  of  facts  showing  that  he 
had  such  hand.  If  the  evidence  of  a  witness 
falls  short  of  these  tests,  he  is  not  an  accomplice; 
and  his  testimony  must  be  judged  on  principles 
applicable  to  ordinary  witnes.se'J.  EMPEROR  v. 
N.  Percy  Henry  Burn,  11  Bora.  L.R.  1133 
=  i  Ind.  Caa.  268  =  10  Cr.  L.J.  S30. 

(8) — Who  are  accomplices — Person  offering 
bribe  to  public  offiser, — A  person  ofiering  a  bribe 
to  a  public  officer  is  an  aouomplice.  No  dis- 
tinction can  be  drawn  between  accomplices 
who  volunteer  to  assist  in  the  receipt  of  illegal 
gratifications  and  those  who  assist  under 
compulsion.  QUEEN-EMPRESS  v.  Magan- 
LAL,  14  B.  113.  [F.,  26  B.  193  =  3  Bom.  L. 
R.  694;iJ.,  27  0.144,  33  C.  649=10  G.WN. 
669.] 

(9) — Offer  to  give  bribe  to  public  servant- — 
Witnesses,  who,  in  order  to  avoid  pecuniary 
injury  or  personal  molestation,  offer  or  give 
bribes  to  a  public  servant  are  abettors  of 
the  offence  of  taking  an  illegal  gratification, 
and  their  evidence  should  be  treated  as  that  of 
accomplices.  QUEEN-EMPRESS  v.  ChaGAN 
Dayaram,  14  B.  831  [S.,  19  B.  51,  20.  B. 
394,  26  B.  193.  35  M.  247  =  13  Cr.  L  J.  305  = 
14  Ind.  Gas.  849  =  22  M.L.J.  490  =  11  M.L.T. 
Sup.  1  =  1912  M.W.N.  207,  13  Cr.  L.J.  352  =  14 
Ind.  Oas.  896=12  M.L.T.  1  =  1912  M.W.N.  549, 
Rat.Un   Or.C.  720,  746;  £>.,27  C  144.] 

(10) — Offer  to  give  bribe. — A  person,  who  gives 
bribes,  is  an  accomplice  of  the  person  who  re- 
ceives them  ;  and,  while  it  is  usually  unsafe  to 
convict  an  officer  on  the  uncorroborated  testi- 
mony of  a  person  or  persons  who  say  that  he 
or  they  have  given  them  bribes,  the  question  as 
to  the  amount  of  corroboration  depends  upon 
the  circumstances  of  each  case.  KING-EmpE- 
ROR  V.  Malhar,  26  B.  193  =  3  Bom.  L.R.  694. 
[R.,  33  C.  649=10  C.W.N.  669  =  3  Cr.  L.J. 
452,  35  M.  247  =  13  Cr-  L  J.  305  =  14  Ind.  Cas, 
849  =  22  M.L.J.  390  =  11  M.L.T.  Sup.  1  =  1912 
M.W.N.  207,  35  M.  397  =  13  Cr.  L.J.  352  =  14 
Ind.  Cas.  896  =  12  M.L.T.  1  =  1912  M.W.N. 
549,  6  Bom.  L.R.  443.] 

(11) — Persons  present  during  the  giving  of 
bribes. — Where  a  person  gave  bribes  to  a  salt 
officer  for  the  purpose  of  obtaining  due  deli- 
veries of  the  salt  he  was  purchasing  from  the 
Government,  on  being  threatened  by  the  salt 
officer  that  his  weighments  would  not  be  done 
properly  if  rupees  were  not  paid,  held,  that  there 
was  not  such  a  threat  as  would  excuse  the  per- 
son from  the  offence  he  was  committing  in 
giving  bribes  to  a  public  servant.  He  was, 
therefore,  an  accomplice  and  his  evidence  given 
against  the  salt  officer  would  require  corrobor- 
ation.    So,  also,  the  person  who  had  actually 
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paid  the  bribe  to  the  officer  would  also  be  an 
accomplice  and  his  evidence  would  require  also 
material  corroboration.  But  persons,  who  were 
merely  present  on  the  occasion  but  took  no 
part  in  the  transaction  and  another  who  merely 
cooked  the  account  after  the  transaction  was 
over,  were  not  accomplices.  The  degree  of 
credit  to  be  attached  to  the  evidence  of  suoh 
witnesses  would  depend  on  all  the  facts  and 
circumstances  of  the  particular  case.  EMPEROR 
V.  Edward  William  Smither,  26  M.  1  =  2 
Weir  321.  [R.,  .35 M.  397  =  19i2,  M.W.N,  549 
=  12  M.L.T.  l  =  13Cr.  L.J.  352  =  14  Ind,  Cas. 
896,  22  M.L.J.  490  =  1912  M.W.N    207.] 

(12) — Persons  accompamjing  another  to  wit- 
ness payment  of  bribe. — Persons  who  accom- 
pany another,  who  is  entrusted  with  and  carries 
the  money  intended  to  be  given  as  a  bribe,  are 
accomplices,  if  they  know  that  the  money  is 
to  be  paid  as  a  bribe  and  if  they  go  to  see  and 
assist,  although  they  do  not  actually  carry  the 
money  or  tender  it  Rajoni  Kant  BOSE  v. 
ASAN  MULLICK.  2  C.W.N.  672.  [£).,  27  C. 
144.] 

(13)  — IF7io  are  not  accomplices — Witnesses  to 
payment  of  6ri6es.  — Witnesses  to  payment  of 
bribes  are  not  accomplices,  unless  they  co-operate 
in  the  payment  of  the  bribes,  or  are  instrument- 
al in  the  negotiatiou  for  the  payment  of  the 
same,  DEO  NANDAN  PERSHAD  v.  EMPEROR 
33  C  649  =  10  C.W.N.  669  =  3  Cr.  L.J.  452. 
[R.,  35  M.  247=  22  M.L.J.  390=  U  M.L.T.  I, 
Sup=1912  M.W.N.  207  =  14  lud.  Cas.  849  =  13 
Cr,  L.J.  305,  35  M.  397=12  M.L  T.  1  =  1912 
M.W  N.  549=14  Ind.  Cas.  896=13  Cr.  L.J. 
352,  12  Cr.  L.J.  150  =  9  Ind.  Cas.  897  =  21  M. 
L.J  283  =  10  M.L.T.  84  =  (191I)  1  M.W.N. 
327  ] 

(li)— Being  present  on  the  occasion  of  giving 
bribe.— The  mere  presence  of  a  person  on  the 
occasion  of  giving  bribes  and  his  omission  to 
inform  the  authorities  will  not  make  him  an 
accomplice,  unless  it  is  shown  that  he  some- 
how co-operated  in  the  payment  of  the  bribes 
or  was  instrumental  in  the  negotiations  for 
their  payment.  QUEEN  EMPRESS  v.  DeO- 
DHAR  SINGH,  27  C.  144.  (24  W.R.  Cr.  55,  14  B. 
115,14  B.  331,  17  C.  642  21,  C.  328,  2  G.W.N 
55.  2  C.W.N.  672,  23  C,  361,  D.) 

(15) — Wrongful  confinement— Money  paid  to 
obtain  release — Receiving  illegal  gratification — 
Extortion. — Where  money  was  paid  to  a  Police 
Sub-Inspector  by  a  money  lender  for  obtaining 
the  release  of  a  person  wrongfully  confined,  the 
money  not  being  voluntarily  given  nor  given  in 
consideration  of  the  Sub-Inspector  not  pro- 
ceeding against  the  person  so  confined  for  the 
purpose  of  bringing  him  to  legal  punishment, 
held,  that  such  payment  was  not  an  illegal 
gratification,  but  money  extorted  and  that  the 
money-lender  advancing  the  money  could  not 
be  regarded  as  an  accomplice  of  the  Police  Offi- 
cer,   Akhoy   Kumar    Chuckerbutty   v. 
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Jagat  Chunder  Chuckerbutty,  27  C.  925 
=  4  C.W.N.  755.  [Appr.,  33  C.  649=10  G.W. 
N.  669  ;  R.,  12  Cr.L.J.  150  =  9  Ind.  Cas.  897=- 
21  M.L  J.  283=  10  M.L  T  8l  =  (1911)  2  M.W. 
N.  327.] 

(16)  —Accovwlice,  whether  a  competent  wit7iess 
— Person  under  trial  in  same  case — Crhii.  Pro, 
Code  (1898),  s.  494. — An  accomplice,  if  he  is 
not  an  accused  under  trial  in  the  same  case, 
is  a  competent  witness  and  may  be  examined 
on  oath.  So,  if  the  prosecution  be  withdrawn 
and  the  accused  discharged  under  a.  494,  Grim. 
Pro.  Code  (1898),  he  would  be  a  competent 
witness.  Where,  however,  the  Court,  purport- 
ing to  act  under  s.  494,  Crim.  Pro.  Code  (1898), 
sanctioned  the  withdrawal  of  the  prosecution 
but  omitted  to  record  an  order  of  discharge  and 
the  accused  continued  to  be  kept  in  custody, 
lield  that  his  position  was  in  no  way  changed 
from    that  of   an    accused.     BANU    SINGH  v. 

Emperor,  33  C.  1353  =  10  OWN,  962  =  4  Or. 
L.J.  145.  (1  a.  610,  11  A.  260,  16  B.  661,  23  B- 
213,  1  Q  B.  289,  1  C.C.R.  349,  7  W.R.  44,  10 
C.L.R.  553,  20  A.  426,  3  B  H.C  59,  Cowp.  331, 
10  C.W.N.  847,  B.)  [R.,  37  C.  340=  14  G.W.N. 
422  =  11  Cr.L  J.  121=5  Ind.  Cas,  .365,  7  A.L.J. 
86  =  5  Ind.  Cas.  21,  18  C.W.N.  1213,  9  Cr.  L. 
J.  370  =  4  L.B.R.  362.] 

(17) — Accused  person,  when  can  be  examined 
as  witness, — Unless  an  accused  person  is  con- 
victed or  acquitted,  he  should  not,  except  in 
the  case  where  he  is  made  queen's  evidence,  be 
examined  as  a  witness  touching  the  matter  of 
■which  he  is  accused.  EMPRESS  v.  SHAKUR,  5 
C.P.L.R  l,Cr. 

{18)— Accomplice  to  whom  the  Local  Govern- 
ment has  made  a  promise  not  to  prosecute. — An 
accomplice,  to  whom  the  local  Government  has 
made  a  promise  not  to  prosecute  hini  and 
by  whom  the  promise  has  been  accepted,  after 
the  commencement  of  the  trial,  is  not  a  compe- 
tent witness.  Such  grant  of  pardon  does  not 
alter  the  position  of  the  accomplice  as  an  accus- 
ed person  and  make  him  cease  to  be  an  accused 
person.  No  oath  could  be  administered  to 
him.  ajjLadad  v.  King-Emperor,  9  P.R. 
1906,  Cp.  =  4  Cr  L.J  282  =  113  P.L.R.  1907. 
(12  P.R.  1902,  Cr.,  R.;  21  P.R.  1904,  Cr.,  D.) 

(19) — Power  of  Local  Government  to  tender 
conditional  pardon  to  accomplice. — A  Local  Gov- 
ernment in  India  has  no  power  to  tender  a 
conditional  pardon  to  an  accomplice  for  the 
purpose  of  his  being  examined  as  a  competent 
witness  against  others  accused  with  him.  BANU 
Singh  V.  King-Emperor,  10  C.W.N.  962  = 
4  Cr.L.J.  145  =  33  C.  1353,  (10  C.W.N.  874, 
1  B.  610,  B.) 

(20) — Person  arrested  bu  police  as  accomplice. 
— A  person  arrested  by  the  Police  as  an  accom- 
plice in  an  alleged  burglary  sent  up  to  a  Magis- 
trate for  trial  under  s.  457,  Penal  Code,  and 
examined  by  him  as  a  witness,  was  held  to  be 
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an  accused  person,  having  been  neither  dis- 
charged nor  acquitted,  who  could  not  be  exa- 
mined as  a  witness.  Nabi  BUKSH  v.  EM- 
PEROR. 12  PR.  1902.  Cr.  (38  P.R.  1887,  Cr., 
1  B.  610,  2  A  260,  10  B.  190,  R.;  16  B.  661  = 
10  C.L  R.  553,  D.)  [F.  9  P.R.  1906,  Cr  ;  R..  21 
P.R.  1904,  Cr.;  /).,  8  P.R.  1904,  Cr.] 

(21) — Application  for  sanction  to  prosecute 
approver,  hoiu  to  be  made — Crim.  Pro.  Code 
(i898),s  389, — Sanction  to  prosecute  an  appro- 
ver for  giving  false  evidence  should  be  applied 
for  by  motion  on  behalf  of  the  Crown  in 
open  Court  and  not  by  a  lettpr  of  reference. 
Crown  v  Bulaka  Singh.  10  P.R.  1904,  Cr. 
(24  C.  492,  B.)  [F.,  230  P.L.R.  1912.  Cr.=30 
P. W.R.  1912  Cr.  =  175  P  L.R.  1912  =  15  Ind. 
Cas.  83  =  13  Cr.L.J.  451.] 

(22) — Evidence  Act,  s.  30 — Statement  of  co- 
prisoner,  vahie  of, — The  statement  of  one 
prisoner  cannot  be  taken  as  evidence  against 
another  prisoner  under  s.  30.  Evidence  kit, 
unless  the  confessing  prisoner  implicates  him- 
self to  the  full,  as  much  as  his  co-prisoner  whom 
he  incriminates.  QUEEN  v.  BAIJOO  CHOW- 
DHURY,  25  W.R.Cr.  43, 

(23) — Admissibility  of  evidence  of  bribing 
person. — The  evidence  of  Ihe  person  who  bribes 
is  admissible  against  the  person  bribed.  QUEEN 

v.  Obhoy  Churn  Chuckerbutty,  3  W.R, 
Gf.  19. 

(24) — Persons  paning  illegal  gratifiration 
wider  computsion— Evidentiary  value  of  their 
testimony  —  Probative  force. — The  testimony 
of  persons  who  have  been  compelled  sto  pay 
illegal  gratification  has  much  greater  probative 
force  than  that  of  ordinary  accomplices. 
Deputy  Legal  Remembrancer  v.  Upen- 
DRA  Kumar  Ghose,  12  C.W.N.  140  =  6  Cr. 
L  J.434. 

Trial  for  murder —  Conditional  pardon  to 
accomplice— King's  witness —  Contradictory 
atatement  before  IMagistrate — Sanction  to  pro- 
secute—See Crim.  Pro.  Code  (1898),  s.  339 
(3)  11  A.L.J.  964. 

Summary  dismissal  of  appeal — Discretion, 
xercise  of —  Circumstantial  evidence,  con- 
viction based  on  — Revision  by  High  Court 
V— Evidence  Act,  s.  27— Statements  made  by 
accomplice  elsewhere  than  before  the  Court, 
admissibility  of- See  Crim.  PRO.  CODE,  1898. 
s.  421,  13  0  C.  309  =  8  Ind.  Cas.  379  =  11  Cr. 
L.  J,  631. 

English  practice  as  to  evidence  of---See 
EVIDENCE  ACT,  1872,  ss.  114  (7i),  133,  A.W 
N.  1882,  13. 

Informer— Difierence--Need  for  corroboration 
—See  INFORMER,  Rat.  Un.  Cr.  Cas.  428  = 
Cr,  Rg.  91  of  1888. 

Evidence — Necessary  for  corroboration — See 
PENAL  CODE,  s.  400.  A.W.N.   1886,  65. 

See  SPY,  19  B.  363. 
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2. — Accomplice      Evidence    —    Judge's 


Charge  to  Jury. 

See  Charge  to  Jury- 


-MlSDIRECTION. 


(1) — Judge's  charge  to  Jary  as  to  accomplice 
evidence. — The  Legislature  intended  to  lay 
down  in  s.  114,  Evidence  Act,  the  rule  that  the 
testimony  of  an  accomplice  is  unworthy  of 
credit  so  far  as  it  implicates  an  accused  person 
unless  it  is  corroborated  in  material  particulars 
in  respect  to  that  person  ;  and  it  is  the  duty  of 
a  Court  which  has  to  deal  with  an  accomplice's 
testimony  to  consider  whether  this  maxim  ap- 
plies to  exclude  that  testimony  or  not,  and,  in 
a  case  tried  by  jury,  to  draw  the  attention  of  the 
jury  to  the  principles  relative  to  the  reception 
of  an  accomplice's  testimony.  The  Court  should 
charge  the  Jury  that  the  mere  confessions  of 
the  prisoners  tried  simultaneously  with  the 
accused  for  the  same  oficnce  are  only  to  be 
rated  as  evidence  of  a  defective  character  and 
that  they  require  a  specially  careful  scrutiny 
before  they  can  bo  safely  relied  on.  QUEEN  v. 
8ADHU  MUNDUL,  21   W.R.  Cr.  69. 

(2) — Points  of  lata  a7id  fact  that  a  Judge 
should  lay  before  jury.— The  Judge  should  in- 
form the  Jury  or  assessors  (1)  that  there  is  no 
rule  of  law  prohibiting  the  conviction  of  an 
offender  upon  the  uncorroborated  evidence  of 
an  accomplice  ;  (2)  that,  as  a  general  rule  of 
practice,  it  is  considered  unsafe  to  convics  upon 
such  evidence;  and  (3)  to  point  out  any  circum- 
stances in  ihe  particular  case  which,  in  the 
opinion  ol  the  Judge,  afford  a  sufficient  reason 
for  relying  upon  the  evidence.  HIGH  COURT 
Proceedings,  '^.Oth  March  1868,  No.  496,  2 
Weir  738^4  M.H.C,  App.  7. 

(3) — Improper  advice  given  by  Judge  to  Jury 
— Omission  to  give  proper  advice —Judge  to 
7nake  proper  observations  on  accomplice' s  testi- 
mony — Error  m  laiv — High  Court,  interfer- 
ence of. — Improper  advice  given  by  a  Judge 
to  the  Jury  upon  a  question  of  fact,  or  the 
omission  of  the  Judge  to  give  that  advice  which 
he,  in  the  exercise  of  a  sound  judicial  discretion, 
ought  to  give  the  Jury  upon  questions  of  fact, 
amounts  to  such  an  error  in  law  in  summing 
up  as  to  justify  the  High  Court,  on  appeal  or 
revision,  in  setting  aside  a  verdict  of  guilty. 
The  evidence  of  accomplices  should  not  be  left 
to  a  Jury  without  such  directions  and  observa- 
tions from  the  -Judge  as  the  circumstances  of 
the  case  may  require.  Tn  re  EDAHEE  BukSH, 
5  W,  R.  Cr.  80  =  B.L.R.  Sup.  Yol.  459. 

(4) — Practice,  where  accomplice's  testimony 
uncorroborated- Judge' s  charge  to  Jury. — Where 
the  evidence  of  an  accomplice  is  uncorroborated, 
the  correct  practice  requires  Sessions  Judges  not 
merely  to  tell  the  Jury  that  it  is  unusual  to  con- 
vict on  such  evidence,  but  also  to  tell  them  that 
it  is  unsafe,  and  contrary  both  to  pruflence  and 
practice  to  do  so.  But  his  omission  to  state 
the  above  particulars  does  not  amount  to  an 
error  in  law  REG.  v.  GanU  BIN  DHAROJIET 
AL,  6  B.  H.  C.  Cr.  57.  (3  B.  H.  C.  Cr.  57, 
Commented  on).   [R.,  14  B.  331] 
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(5) — -Assessors. — As  a  general  rule,  Courts 
ought  not  to  convict  upon  an  accomplice's 
testimony,  unless  confirmed  not  only  as  to  the 
offence,  but  also  as  to  the  identity  of  the  indi- 
vidual prisoner  as  the  person  or  one  of  the 
persous  who  particip-ited  in  the  offence,  and 
juries  ought  to  be  so  advised  and  directed.  But 
it  cannot  bo  laid  down  that,  if  a  Judge,  aided 
by  assessors,  considered  an  accomplice  entitled 
to  credit,  though  unconfirmfd  in  both  these 
respects,  the  conviction  must  be  set  aside  on 
appeal.     In  ro  PALAVASAM,  2  WeJr  796, 

(6) — Judge's  charge  to  Jury — TF/ifif  ii  should 
contaijt — Omission,  effect  of  .  —  Oa  a  trial  by  Jury, 
the  Sessions  Judge,  in  summing  up,  should  give 
a  full  and  detailed  statement  of  the  evidence  on 
both  sides  ;  he  should  point  out  vbe  legal  bear- 
ing of  It,  and  whai  weight  the  Jury  ought  to 
attach  to  its  several  parts.  His  omission  to  do 
so,  if  the  accused  is  thereby  prejudiced,  amounts 
to  such  an  error  in  law  as  would  justify  a  Court 
of  Appeal  in  setting  a?ide  Ibe  verdict.  REG» 
V.  Fattechand  Vastachand,  5  B.H.C.  Cr. 
85.  [F.,  5  Bom,  L.R.  207  ;  R.,  6  B.H.C.  47  ; 
16  A.  84.  P.B  ,  19  B.741,  19  B.  749,  23  B.  316, 
3  S.L.R.  102  Rat,  Un,  Cr.  C.  644,  719,  720, 
748,  806,  850,  917,] 

(7) — Admissibility  at  Sessions  trial  of  accom- 
pliee's  dtposition  taken  at  the  preliminary 
enquiry — Grim.  Pro.  Code  (1882),  s.  288. — If 
an  accomplice  who  has  accepted  an  offer  of  par- 
don is  examined  as  a  witness  at  the  sessions 
trial,  he  is  a  witness  for  the  purposes  of 
s.  289,  Crim.  Pro.  Code,  and  his  deposition  at 
the  preliminary  enquiry  can  be  used  as  evi- 
dence at  the  trial.  Though  it  is  not  a  rule  of 
law,  it  is  yet  correct  to  say  that  the  evidence  of 
an  accomplici3  requires  just  as  much  corrobora- 
tion or  as  little  corroboration  as  is  needed  to 
convince  a  prudent  person  of  the  truth  of  the 
facts  alleged  against  the  accused.  MAMUN  v. 
EMPRESS,  14  P.R.  1894,  Cr. 

See  CONFESION— CONFESSIONS  BY  CO- 
ACCUSED— ADMISSIBILITY,  9  C.  P.  L.  R. 
Cr.  35. 

See  CONFESSION— CONFESSIONS   MADE  TO 

Police  Officers,  19  B.  363. 
See  Crim.  Pro.  Code,  i898,  s.  288,  2L.B. 

R.  214. 

Evidence  of  illegally  pardoned  accomplice 
—See  Crim.  Pro.  Code,  1898,  s.  337,  L.B.R. 
1893—1900,  51. 

See  District  Magistrate,  L.B.R.  1893. 
1900,  323. 

See  Evidence  act.  1872.  s.  30,  Rj,t.  Unr. 
Cr.  Gas.  771  =  Gr.  Rg.  35  of  1895. 

See  Evidence  Act,  1872,  s.  114,  22  M. 
491=2  Weir  746. 

See  Evidence  act,  1872.  ss.  114,  133,  14 
B.  331,  6  Bom.  L.R.  1091  =  29  B.  264. 

See  Evidence  act,  1872,  ss.  114,  ill.  (b) 
and  133,  14  B.  115. 
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Accomplice— continued, 

2. — Accomplice  Evidence  Judge's  Charge 

to  Jury — concluded. 

See  Evidence  act,  1872,  s.  133,  L.B.R. 
1872-1892,  322. 

Rule  as  to— See  ILLEGALITY,  Rat.  Unr.  Or. 
Cas.  466  =  Cr.  Rg.  21  of  1889. 

When  can  be  proceeded  against — See  PAR- 
DON. 13  G.P.L.R.  Cr.    123. 

3. — Accomplice  Evidence — Necensity  for 

CoFFOboration. 

See  Evidence  act.  1872,  sa.  114, 133. 
(1) — Conviction  based  on  uncorroborated  testi- 
mony of  accomplice,  legality  of — Evidence  Act, 
s.  133. — S.  133,  Evidence  Acn,  in  unmistake- 
able  terms  lays  it  down  that  a  conviction  is  not 
illegal  merely  bec-iuse  it  proceeds  upon  the  un- 
corroborated testimony  of  an  accomplice,  and  to 
hold  that  corroboration  is  necessary  is  to  refuse 
to  give  effect  to  this  provision.  Reg.  v.  RAMA- 
SWAMI  Padayachi,  1  M.  394  =  2  Weir  799, 
Appr.,  35  M.  247=1912.  M.W.N.  207  =  22  M. 
L.J.  490  =  11  M.L.T  1  =  14  Ind.  Gas.  849  =  13 
Cr.  L.J.  305,  35  M.  397  =  13  Cr.  L  J.  352  =  14 
Ind,  Gas.  896=1912  M.W.N.  549  =  12  M.L.T. 
1.]  Queen  v.  Luchmee  Pershad.  19  W.R. 
Cr.  43.     QUEEN  V.  KOA,  19  W  R.  Cr.  48. 

(2) — Conviction  based  upon  uncorroborated 
testimony  of  accomplice. — A  conviction  founded 
upon  the  uncorroborated  evidence  of  one  or 
more  accomplices  alone  is  valid  in  law.  In  re 
ELAHEE  BUKHSH,  APPELLANT,  5  W.R.  Cr. 
80  =  B.L.R.  Sup.  Yol.  459. 

(3) — Conviction  based  on  uncorroborated 
testimony  of  accomplice, — A  conviction  based 
on  the  totally  uncorroQorated  stor^  of  an  accom- 
plice is  bad  in  law.  QUEEN  EMPRESS  v. 
Shidlingappa.  Rat  Un.  Cr,  C.  844  =  Cr.  Rg. 
13  of  1896. 

(3-a) — Conviction  based  on  uncorroborated 
testimony  of  accomplice. — The  tardily  obtained 
evidence  of  an  approver  would  not,  if  unsup- 
ported, warrant  the  conviction  oi  the  accused. 
Crown  v.  Heera  Mahar,  74  P.R.  1866,  Cr. 

(3-6) — Cr^nviction  based  on  uncorroborated 
testimony  of  accomplice. — Ttie  evidence  of  an 
appriver  should  be  received  with  caution 
Grown  v.  Motum,  ll  P.R.  1867.  Cr. 

(4) — Conviction  ba^ed  on  uncorroborn'ed  testi- 
mony of  accomplice. — The  uncorroborat.ed  testi- 
mony of  an  accomplice  will  not  by  itself  suffice 
to  support  a  conviction.  ATOI  v.  QUEEN- 
Empress,  U.B  R.  1892-1896.  Yol.  I,  103. 

(5)  -Conviction  on  uncorroborated  evidence  of 
accomplice  improper. — A  Magistrate  sbould  not 
convict,  a  person  upon  the  evidence  of  witnesses 
who  are  no  better  than  accomplices  and  whose 
evidence  is  not  corroborated  in  mitarial  res- 
pects by  other  independent  evidence  in  the  case. 
JOGENDRA  NATH  BHAWMICK  V.  8ANQAP 
Garo,  2C.W.N.  95.      Li5,  27  G.  144.J 

(Sj — Conviction  based  on  uncorrooorated  testi- 
many  of  accomplice.  —  Case  where  the  conviction 
based  solely  on  the  evidence  of  an  accomplice, 
whose  story  itself  was  not  altogether  satis- 
factory and  was  not  corroborated  in  any  material 


Accomp//ce— continued. 

3 — Accomplice  E?idence— Necessity  for 

Corroboration — continued. 

point  connecting  and  identifying  the  accused 
with  the  cfiance,  was  held  bad.  Although 
8.  133,  Evidence  Act,  enacts  that  "a  conviction 
is  not  illegal,  merely  because  it  proceeds  upon 
the  uncorroborated  testimony  of  an  accomplice," 
a  conviction  solely  based  on  such  testimony 
will  be  upheld  only  under  very  exceptional  cir- 
cumstances, wazir  Khan  v.  Emperor,  3 
P.R.  1902  =  57  P.L,R.  1902. 

(7) — Approver  —  Evidenoe  —  Corroboration 
required— Penal  Code,  s.  397 — Lathi,  whether 
a  deadly  weapon. — An  approver's  evidence  can- 
not be  accepted  unless  it  is  corroborated  in 
material  particulars  by  other  and  independent 
evidence.  Doabtp.d  whether  a  lathi  can  be 
rightly  described  as  a  deadly  weapon  within 
the  meaning  and  for  the  purposes  of  s.  397  of  the 
Penal  Code.  Lad  Kh.an  v.  CROWN,  19  P.W. 
R.  1912  Cr.,  =  13  lad.  Cas.  998  =  13  Cr.  L.J. 
182  =  17  P.L.R   1912. 

(8)  Accomplice  evidence — Necessity  for  corro- 
boration in  important  particulars — Reason  of 
the  rule. — It  is  an  established  rule  of  practice 
that  an  accomplice  must  be  corroborated  by  in- 
dependent evidence  as  to  the  identity  of  every 
person  he  impeacbes.  The  value  of  the  rule  is 
due  to  this.  The  accomplice  may  know  every 
circumstance  of  the  crime,  and,  while  relating 
all  the  other  facts  truly,  may.  in  order  to  save 
a  friend  or  gratify  animosity,  name  some  person 
as  one  of  the  criminals  who  was  innocent  of 
the  crime.  QueENEmpRESS  v.  KrisHNA- 
BH.\T,  10  B.  319,  (II  B.H.G.  196.  1  B.  475,  F.) 
[R.,  35  M.  247  =  13  Gr.L.J,  305  =  14  Ind.  Gas. 
849  =  22  M.L  J.  490=  11  M.L.T.  Sup.l  =  1912M. 
W.N.  207,  35  M.  397=  13 Gr.L.J.  352  =  14  ind. 
Gas.  896  =  12  M.L.T.  1  =  1912  M.W.N.  549.] 

(9)  Evidence  —  Accomplice  —  Corroboration 
necessary — Co7iviclion  thereon. — Though  it  had 
been  held  in  recent  cases  that  a  conviction  based 
upon  the  evidence  of  an  accomplice  or  even  on 
the  confession  of  a  co-accused  is  not  illegal,  it 
has  been  also  repeatedly  and  uniformly  laid 
down  that  it  is  quite  unsafe  to  convict  a  Ljan 
on  such  testimony  unless  there  is  reliable  cor- 
roborative evidence  in  material  particulars.  P. 
S.  Narayana  Iyrr  v.  Emperor,  (1914)  M. 
W.N.  363=15  Gr.L.J.  417  =  24  lad.  Cas.  153. 

(10)  Value  of  accomplice  evidence  -Nature  of 
corroboration. — Generally  an  accomplice  must 
be  corroborated  by  independent  evidence, 
though  a  conviction  based  on  the  uncorroborat- 
ed testimony  of  an  accomplice  is  noi  illegal. 
It  has  been  said  that  the  evidence  of  one 
accomplice  does  not  really  corroborate  that  of 
another  a.ocompjice,  and  that  the  confession  of 
an  accused  per.son,  taken  into  consideration 
under  s.  30,  Evidence  Act,  should  not  be 
regarded  as  corroborative  of  the  accomplice's 
evidence.  But  this  must  be  taken  as  a  general 
rule  only  and  not  as  applicable  in  all  cases.  A 
confession  must  be  considered  and  the  accom- 
plice's evidence  must  be  weighed,  and  the  Court 
cannot  be  prevented  from  taking  into  account 
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Accomplice — continued, 

3.— Accomplice  Evidence— Necessity  for 

Corroboration — continued, 

their  bearing  on  aaoh  other.  Queen-EM- 
PRESS  V.  Nga  Tun  Baw,  U.B.R.  1897-1901, 
Yol.  I,  173,  (21  W.R.Cr.  69,  9  A.  528,  R.) 

{II)— ISialure  and  extent  of  corroboration 
required.  —Per  Edge,  C.J.,  and  Straight,  J.~ 
As  a  general  rule,  it  would  be  most  unsafe  to 
convict  an  accused  person  on  the  uncorroborated 
evideoca  of  an  accomplice.  But  such  evidence 
must  like  the  evidence  of  any  other  witness, 
be  considered  and  weighed  by  the  Judge,  who, 
in  doing  so,  should  not  overlook  the  position 
in  which  the  accomplice,  at  the  time  of  giving 
his  evidence,  may  stand,  and  ihe  motives 
-which  he  may  have  for  stating  what  is  false. 
If  the  Judge,  after  making  due  allowance  for 
these  considerations  and  the  probabilities  of 
the  story,  comes  to  the  conclusion  that  the 
evidence  of  the  accomplice,  although  uncor- 
roborated, is  true,  it  is  bis  duty  to  act  upon  the 
strength  of  his  convictions.  Every  case,  as  it 
arises,  must  be  decided  on  its  own  facts,  and 
not  on  supposed  analogies  to  other  cises.  Per 
Brodhurat,  J. — Held,  on  the  analogy  of  decided 
oases,  that  the  corroboration,  in  the  case  before 
the  Court,  of  the  evidence  of  an  accomplice, 
was  not  sufficient  to  convict  the  accused. 
Queen-Empress  V.  Gobardhan,  9  A.  528 
=  A.W.N.  1887,  156.  (1  M.  394,  A.W.N.  1884, 
286,  8  A.  306,  R.)  [Rel.  on,  12  Cr.L.J.  170  =  9 
Ind.  Cas.  978  =  9  M.L.T.  503;  R.,  35  M.  247  =  22 
M.L.J.  490  =  11  M.L.T.  1  Sup.  =  1912  M.W.N. 
207  =  14  Ind.  Cas.  849  =  13  Cr.L.J.  305.  35  M. 
397  =  1912  M.W.N.  549  =  12  M.L.T.  1  =  13  Cr. 
L.J.  352  =  14  Ind.  Cas.  896,  11  Cr.L.J.  71  =  4 
Ind.  Cas.  884  =  12  O.C  418,  10  M  L.T.  84  =  21 
M.L.J.  283  =  (1911)  1  M.W.N.  327  =  12  Cr.L.J. 
150  =  9  Ind.  Cas.  897,  Rat.  Un.  Cr.  C  750,  U.B. 
R.  1897—1901,  Vol.  I.  173.] 

(12J — Nature  of  corroboration  required. — Not 
only  as  to  the  persons  spoken  of  by  an  accom- 
plice must  there  be  corroborative  evidence,  but 
also  as  to  the  corpus  delicti  there  must  be  some 
prima  facie  evidence  pointing  to  the  same 
direction.  REG.  v.  Chatur,  Rat.  Un.  Cr.  C. 
102  =  Cr.  Kg.  17-1-1876. 

(13) — Nature  of  corroboration  required.  — 
There  must  be  independent  corroboration  with 
respect  to  the  identification  of  the  persons  whom 
accomplices  charge  and  with  respect  to  the 
facts  they  state  ;  and  their  testimony  ought  to 
be  confirmed  by  other  evidence  against  each 
person  they  name.  GUNDASlNGHv.  CROWN, 
21P.R.  1866.  Cr.  See,  a/so,  ESUR  SINGH  v. 
Crown,  i  PR.  1868,  Cr. 

(14) — Nature  of  corroboration  required. — The 
confirmation  usually  required  of  an  accomplice 
must  be  not  merely  as  to  the  circumstances  of 
the  crime,  but  as  to  the  identity  of  the  accused 
persons  also.  QUEEN-EmpRESS  v.  DHONDI 
Bin  Raoji,  Rat.  Un.  Cr.  C.  840. 

(15) — Nature  of  corroboration  required. — The 
testimony  of  an  accomplice  is  not  alone  suffi- 
cient for  a  conviction.     The  corroboration  must 


4  ccomp/ice— continued. 

3.— Accomplice  Evidence— Necessity  for 

Corroboration— coniini^d. 

be  on  matters  directly  connecting  the  prisoner 
with  the  ofience  of  which  he  is  accused  ;  and 
the  evidence  of  two  or  more  accomplices  re- 
quires confirmation  equally  with  the  testimony 
of  one.  Queen  v.  Dwarka,  5  W.R,  Cr.  18 
=  1  Ind.  Jur.  N.S.  100.     [R.,  5  W.R.  Cr.  90]. 

(16) —  Nature  of  corroboration  required. — 
Although  a  conviction  based  on  (he  uncorro- 
borated testimony  of  an  accomplice  is  legal,  yet 
having  regard  to  human  conduct,  credence 
should  not  be  given  to  it  unless  corroborated  as 
to  some  material  facts  which  go  to  prove  that 
the  prisoner  was  connected  with  the  crime 
charged.  Queen-EMPRESS  v.  KUNJAN  ME- 
NON,  1  M.L.J.  397. 

(17) — Nature  of  corroboration  required. — A 
conviction  cannot  be  ordered  merely  on  the 
testimony  of  an  accomplice.  There  should  be 
corroboration  on  matters  directly  connecting 
the  prisoner  with  the  offence  of  which  he  is 
accused.  Even  the  evidence  of  two  or  more 
accomplices  requires  confirmation  equally  with 
the  testimony  of  one.  QUEEN-EmpRESS  v. 
Shidlingappa,  Rat.  Un.  Cr.  C.  8M  =  Cr.  Rg. 
13  of  1896. 

(18) — Accomplice,  competency  of,  as  witness  — 
Corroboration  required,  nature  of. — An  accom- 
plice is  a  competent  witness  and  there  is  no 
absolute  rule  of  law  which  enacts  that  the  con- 
viction on  the  evidence  of  an  accomplice  is  bad, 
but  there  is  an  established  practice,  founded  on 
the  judicial  experience  of  generations,  which 
requires  corroboration  by  some  untainted  evi- 
dence and  that  in  a  material  particular  pointing 
not  only  to  the  crime  but  to  the  participation 
of  the  accused  in  that  crime.  SlAR  NONIA  v. 
King-Emperor,  18  CW.N.  550  =  15  Cr.  L.3. 
438  =  24  Ind.  Cas.  174. 

(19) — Evidence  of  several  accomplices  also  re- 
quires corroboration. — The  evidence  of  several 
accomplices  requires  corroboration  equally  with 
that  of  a  single  accomplice.  The  mere  state- 
ments of  a  confessing  co-prisoner  are  of  still 
less  value  than  that  of  an  accomplice,  especially 
where  any  improper  motive  for  confession 
exists.  NGA  PAW  v.  QUEEN-EMPRESS,  L.B. 
R.  1872-1892,  54. 

(20)  — Amount  of  corroboration — English  prac- 
tice to  be  followed. — The  English  practice  should 
be  followed  as  to  the  amount  of  corroboration 
required  to  support  the  evidence  of  an  accom- 
plice. According  to  such  practice,  when  an 
accomplice  speaks  as  to  two  or  more  persona 
having  been  concerned  in  the  same  offence,  his 
testimony  should  be  confirmed,  not  only  as  to 
the  circumstances  of  the  case,  but  also  as  to  the 
identity  of  the  prisoners  ;  and  any  prisoner  as 
to  whom  his  testimony  is  not  supported  should 
be  acquitted.  REG  v.  iMAM  VALAD  BABAN, 
3  B.H.C.  Cr.  37.  [R.,  14  B.  331,  6  B.H.C. 
Cr.  57,  13  Cr.  L.J.  305  =  14  Ind.  Cas.  849= 
1912  M.W.N.  207  =•22  M.L.J.  490  =  11  M.L.T. 
Sup.  1,  Rat.  Uq.  Cr.  C  840,  848.] 
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A  ccomplice — continued. 

3.— Accomplice  EYidence— Necessity  for 

CoFFoboration — continued. 

(21) — Amount  of  criminality  to  be  considtred, 
— In  dealing  with  the  question  what  amount  of 
corroboration  is  requited  in  the  case  of  testi- 
mony given  by  an  acoomplice,  the  Court  must 
exercise  careful  discrimination  and  look  at  all 
the  surrounding  circarostances  in  order  to  arrive 
at  a  conclusion,  whether  the  facts  deposed  to  by 
the  person  alleged  to  be  an  accomplice  are  borne 
out  by  those  circumstances,  or  whether  the  cir- 
cumstances are  of  such  a  nature  that  the  evi- 
dence purporting  to  be  given  by  the  alleged 
accomplice  should  be  supported  in  essential  and 
material  particulars  by  evidence  aliunde  as  to 
the  facts  deposed  to  by  that  aocomplioe.  The 
amount  of  criminality  is  a  matter  for  consideca- 
tion,  and  when  a  person  is  only  an  accomplice 
by  implioation  or  in  a  secondary  sense,  his 
evidence  does  not  require  the  same  amount  of 
corroboration  as  that  of  a  person  who  is  an 
actual  perpetrator  with  the  principal  offender. 
IB.,  7  Bom.  L.R.  969.]  Although  a  convic- 
tion is  not  illegal,  merely,  because  it  proceeds 
upon  the  uncorroborated  testimony  of  an  ac- 
complice, the  evidence  of  an  accomplice,  ordi- 
narily speaking,  should  be  corroborated  in 
material  particulars,  and  such  evidence  should 
be  accepted  with  a  great  deal  of  caution  and 
scrutiny.  KamaLA  PbasAD  v,  SITAL  PRASAD, 
SC.W.N.  517  =  28  C.  339. 

(22  and  2'd)— Nature  and  attributes  of  corro- 
boration required  —  Previous  statements  by 
accomplice,  if  corroboration. —  Previous  state- 
ments made  by  the  accomplice  himself,  though 
.consistent  with  the  evidence  given  by  him 
at  the  trial,  are  insufficient  for  the  corro- 
boration of  the  evidence  of  the  accomplice. 
The  evidence  requisite  for  the  corroboration  of 
the  testimony  of  an  accomplice  must  proceed 
from  an  independent  and  reliable  source.  REG. 
v.  MALAPA  BIN  KAPANA,  11  B.H.C.A.C.  196. 
[F.,  10  B.  319,  Rat.  Un.  Cr.  C.  840,  6  Bom.  L. 
E.  481.  35  M.  247  =  22  M.L.J.  490  =  11  M.L.T. 
Sup.  1  =  M.W.N.  1912,  207  =  l3Cr.  L  J.  305  = 
14  Ind.  Gas.  849,  36  M.  501  =  2  Bom.  Cr.  Cas. 
123  =  15  Bom.  L.R.  910  =  18  G.L.J,  365  =  14 
Gr.L.J.  577  =  17  C.W.N.  1110  =  20  Ind.  Cas.  369 
=  25  M.L.J.  518  =  14  M.L.T.  263  =  M.W.N. 
1913,  806,  35  M.  397  =-13  Cr.  L.J.  352  =  14  Ind. 
Cas.  896=12  M.L.T.  1  =  M.W.N.  1912,  549,  12 
Cr.  L.J.  150  =  9  Ind.  Cas.  897  =  21  M.L.J. 
283  =  10  M.L.T.  84  =  (1911)  2  M.W.N.  327.] 

(2i)— Corroboration  must  be  of  material  parti- 
culars.— The  corroboration  of  the  evidence  of 
an  accomplice,  when  required,  should  be  such 
corroboration  in  material  particulars  as  would 
induce  a  prudent  man,  on  the  consideration  of 
all  the  circumstances,  to  believe  that  the 
evidence  is  true,  not  only  as  the  narrative  of 
the  offence  committed,  but  also  so  far  as  it 
aBects  each  person  thereby  implicated.  EMPE- 
ROR v.  Shrinivas  Krishna,  7  Bom.  L.R.  969 
=  3  Cr.  L.J.  33.  ^Rel,  12  Cr.  L  J.  170  =  9 
M.L.T,  503  =  9  Ind.  Gas.  978;  R. , 35  M.  397  =  13 
Or.  L-J.  352  =  14  Ind.  Oas.  896  =  12  M.L.T.  1  = 
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(1912)  M.W.N.  549,  11  Cr.  L.J.  71=4  Ind. 
Gas.  884  =  12  O.C.  418.  12  Cr.  L.J.  150  =  9  Ind. 
Cas.  897  =  21  M.L.J,  283=  10  M.L.T.  84  =  (1911) 
2  M.W.N.  327,  22  M.L.J.  490  =  (1912)  M.W. 
N.  207.] 

(25) — Confession  of  one  prisoner  cannot  cor- 
roborate accomplice  evidence. — The  confession 
of  one  of  the  prisoners  cannot  be  used  to  cor- 
roborate the  evidence  of  an  accomplice  against 
the  others.  REG.  v.  Malapa  BIN  KaPANA, 
11  B.H.C.A.C.  196,  (19  W.R.  Cr.  68,  R.).  [R., 
1  B.  475,  10  C.  970,  R*t.  Uo.  Cr.  C.  750]. 

(26) — Tainted  evidence  cannot  corroborate 
another  tainted  evidence. — Tainted  evidence  is 
not  made  better  by  being  corroborated  by  other 
tainted  evidence.  QUBEN  v.  BaUOO  CHOW- 
DHRY,  23  W.R.  Cr.  43.  QUEEN  EMPRESS  v. 
RAM  Saran,  8  A.  306  =  A.W.N.  1883.  311. 
Queen  v.  Dwaeka,  5  W.R.  Cr.  18  =  1  Ind, 
Jur  N.  S.  100. 

(27)"  Caution  in  using  approver's  evidence. — 
The  utmost  caution  is  necessary  in  admitting 
or  using  the  evidence  of  an  approver.  It  not 
only  requires  corroboration  in  material  parti- 
culars for  its  use,  but  its  evidentiary  value  de- 
pends considerably  upon  the  circumstances 
under  which  his  evidence  is  tendered.  Banu 
SINGH  V.  King-Emperor,  10  C.W.N.  962  = 
4Cr.  L.J.  145  =  33  G.  1353. 

(28) — Rule  of  practice  regarding  testimony  of 
accomplice — Corroboratio7i.—lt  is  unsafe  to  con- 
vict a  person  on  the  uncorroborated  testimony 
of  an  accomplice.  QUEBN-EMPRESS  v.  IMDAD 
KHAN,  8  A.  120  =  A.W.N,  1886,  7.  (8  A.  306 
=  A.W  N.  1885,  311,  F.) 

(29j — Law  and  practice  in  England  and 
India. — The  law  as  expressed  in  ss.  114  (6) 
and  133  of  the  Evidence  Act  is  in  no  respect 
difierett  from  the  law  of  England,  but  simply 
reproduces  a  rule  of  practice,  viz.,  that  a  con- 
viction based  on  the  uncorroborated  testimony 
of  an  accomplice  is  not  illegal,  that  is,  it  is  not 
unlawful.  But  experience  teaches  that  it  is  not 
safe  to  rely  upon  the  evidence  of  an  accomplice, 
unless  it  is  corroborated,  and  hence,  it  is  tha 
practice  of  the  Judges,  both  in  England  and  in 
India,  when  sitting  alone,  to  guard  their  minds 
carefully  against  acting  upon  such  evidence  when 
uncorroborated;  and,  when  trying  a  case  with  a 
Jury,  to  warn  them  that  such  a  course  is  unsafe. 
Not  only  is  it  necessary  that  evidence  should 
be  corroborated  in  material  particulars,  but  the 
corroboration  should  extend  to  the  identify  of 
the  accused  person.  There  must  be  some  cor- 
roboration independent  of  the  accomplice,  or  of 
the  accomplice  and  the  co-confessing  prisoner, 
to  show  that  the  party  accused  was  actually 
engaged  directly  in  the  commission  of  the 
crime  charged  against  him.  It  is  of  no  value 
and  makes  no  difference  if  there  are  two  accom- 
plice.s.  A  second  acoomplice  does  not  improve 
the  position  of  the  first,  nor  does  the  fact  that 
there  are  two  make  it  unnecessary  that  both 
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should  be  corroborated.  The  accomplice  must 
be  corroborated  not  only  as  to  one,  but  as  to  all, 
of  the  persons  aSncted  by  the  evidence  ;  corro- 
boration of  his  evidence  as  to  one  prisoner  would 
not  justify  his  evidence  against  another  being 
accepted  without  corroboration.  QUEEN- 
Empress  v.  Ram  Saran,  8  A,  305  =  A, W.N. 
1885,  31.  [F.,  8  A.  120,  8  A.  509,1  L  B.R.  29; 
Appr.,  1  A  L  J.  110  ;  R.,  21  G.  612,  Rat.  Un 
Cr.  C.  750,    11  Or.  L.J.  71  =  4  Ind.  Gas.    884  = 

12  0.C.  418,  14  Or.  L.J.  225=15  Bom.  L  R. 
288  =  19  Ind.  Ga.s.  321  =  2  Bom.  Gr.  Gas.  39, 
35  M.  397  =  M.W.N.  1912,  549=12  M.L.T.  1  = 

13  Cr.  L,J.  352  =  14  Ind.  Gas.  896,  13  Cr.  L.J. 
305=14  Ind.  Gas.  849=1912  M.W.N.  207-22 
M.L.J.  490  =  11  M.L.T.  Sup.  1  =  35  M.  7-] 

(30) — Evidence-Act,  s,  114,  rule  as  to  accomplice 
evidence —  English  Law  and  Practice. — The 
rule  as  laid  down  in  s.  114  corresponds  with 
the  rule  observed  in  England.  Although  the 
tainted  evidence  of  an  accomplice  should  be 
carefully  scanned  and  received  wii.h  caution, 
and  may  be  treated  as  unworthy  of  credit,  yet, 
if  the  Jury  or  the  Court  credit  the  evidence,  a 
conviction  proceeding  upon  it  is  not  illegal. 
Reg.  v.  Ramasami  Padayachi,  1  M.  39i  =  2 
Weir  799  =  2  Ind.  Jur.  600.  [Appr.,  35  AI.  247  = 
1912,  M.W.N.  207  =  22  M.L  J.  490=11  M.L.T. 
Sup.  1  =  14  Ind.  Gas.  849  =  13  Cr.  L.J.  305,  35 
M.  397  =  13  Gr.L  J.  352  =  14  Ind.  Gas.  896  =  1912 
M.W.N.  549=  12  ML. T.  1.] 

(31)— Evidence  Act,  ss.  114,  133— Presump- 
tion as  to  accomplice  testimony. — The  substan- 
tive rule  of  law  is  (s.  133,  Evidence  Act),  that  a 
conviction  is  not  illegal,  merely  because  it  pro- 
ceeds upon  the  uncorroborated  testimony  of  an 
acoomplico.  But  the  approved  rule  of  practice 
is  that  a  Court  may  presume  that  an  accom- 
plice is  unworthy  of  credit  unless  he  is  corro- 
borated in  material  particulars  (s.  114,  Evidence 
Act,  ill.  (6)).  The  initial  presumption,  therefore, 
is  that  the  evidence  of  accomplices  is  uuworthy 
of  credit,  and  it  is  so  only  where  there  are  any 
special  circumstances  that  rebuc  this  presump- 
tion and  leave  no  reasonable  doubt  that  the 
evidence  of  the  accomplices  is  worthy  of  belief. 
NGA  WA  Gyi  v.  KING-EMPEROR,  1  U.B.R. 
1902-1903,  Evidence,  1. 

(32}— Evidence  Act,  ss.  114.  ill.  (6),  133, 
155 — Presumptionregardmg  accomplice  evidence- 
— According  to  the  provision  of  the  law  (s.  133, 
Evidence  Act)  an  accomplica  is  a  competent 
witness  against  an  accused  person  and  a  convic- 
tion based  on  the  uncorroborated  te.stimony 
of  an  accomplice  is  not  ilkgal.  But  the  Court, 
having  regard  to  human  conduct,  miy  presume 
that  an  accomplice  is  unworthy  of  credit,  unless 
corroborated  in  material  particulars,  [s.  114,  ill. 
(6).]  As  an  accomplice  is  a  competent  witness, 
it  follows,  as  an  inevitable  consequence,  that, 
if  credit  is  given  to  his  evidence,  it  requires  no 
confirmation  from  another  witness.  But  it  has 
now  come  to  be  considered,  as  a  general  rule  of 
practice,  that  the  Judge  ought  to  advice  the  Jury 
to  acquit  unless  the  evidence  of  the  accomplice 
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is  corroborated  in  some  material  part  by  unim- 
peachable evidence.  If  some  part  of  his  evi- 
dence is  satisfactorily  corroborated,  there  is 
good  ground  for  believing  him  in  other  parts 
in  which  there  is  no  corroboration.  Under 
s.  155,  independent  evidence  of  (acts  uncon- 
nected with  the  crime  iiself  m-iy  be  given  in 
corroboration  of  tbe  statement  of  an  accom- 
plice. It  is,  however,  well  established  that  an 
accomplice  mu^t  be  corroborated  as  to  some 
materia!  facts  which  go  to  prove  that  the  pri- 
soner was  connected  with  the  crime  charged. 
In  this  case,  it  was  held  that  the  evidence  of 
the  giver  of  a  bribe  was  sufBciently  corroborated 
by  the  evidence  adduced  in  the  case  so  as  to 
justify  the  conviction  of  the  accused  under 
s.  164.  Penal  Code,  QUEEN-EMPRESS  v. 
KUx\JAN  MENON,  1  M.L.J  397,  F  B.  [R.,  35 
M.  397  =  13  Cr.  L.J.  352=14  Ind  Gas.  896  =  12 
M.L.T.  1  =  1912,  M.W.N.  549,  22  M.L.J.  490  = 
1912,  M.W.N.  207.] 

(33)  -  Persons  accompanying  to  loitness  bribery 
— Rule  regwding  corroboration—  Presumption  of 
law— Evidence  of  one  accomplice  not  sufficient 
corroboration  of  that  of  another— Evidence  Act, 
s,  114,  ill.  (6).— A  person,  who  accompanies 
another  in  order  to  witness  the  payment  of  a 
bribe,  must  be  treated  as  an  accomplice.  (2C. 
W.N.  672,  P.)  Further,  the  evidence  of  a 
parson,  who  was  a  witu?ss  to  the  payment  of  a 
bribe  ia  April  or  May,  but  who  did  not  give 
information  about  it  till  the  21st  June  follow- 
ing, must  be  treated  in  the  same  way  as  that  of 
an  accomplice.  (21  G.  328,  F.)  The  rule 
regarding  tbe  evidence  of  accomplices  is  that  it 
must  be  carefully  scrutinized  before  it  is  accept- 
ed. In  dealing  with  su&h  evidence,  a  Judge  or 
Jury  must  i^tart  with  the  rule  stated  in  illustra- 
tion (6)  to  s.  114,  Evidence  Act,  and  presume 
that  an  accomplice  is  unworthy  of  credit  unless 
he  is  corroborated  in  material  particulars. 
There  may  be  circumstances  in  particular  cases 
which  are  sufficient  to  overcome  such  presump- 
tion, and,  in  such  cases,  a  conviction  is  not 
illegal.  Such  cases  are  provided  for  by  s.  133, 
Evidence  Act,  but,  in  the  case  of  a  Judge  who 
has  to  give  reasons  for  his  decision,  the  reasons 
which  have  led  him  to  believe  the  uncorroborat- 
ed evidence  of  an  accomplice  should  be  clearly 
and  fully  set  out.  (14  B.  331,  F.)  The 
evidence  of  one  accomplice  is  ordinarily  not 
sufficient  corroboration  of  that  of  another. 
NGA  Po  THET  V.  Queen-Empress,  1  L.B.R. 
29.     (8  A.  306,  F.) 

(3^)— Presumption  regarding  accomplice  testi- 
mony.— Though,  before  convicting  on  the  evi- 
dence of  an  accomplice,  corroboration  is  not 
legally  necessary,  a  Court  should  foliow  the 
maxim  that  an  accomplice  is  unworthy  of 
credit  if  not  corroborated  in  material  particulars 
(a.  114,  Evidence  Act),  unless  circumstances 
justifying  a  disregard  of  such  maxim  exist. 
ILAHI  BAKHSH  v.  Empress,  16  P.R.  1886  ,Cr. 

(35) — Amount  of  corroboration  varies  in  differ- 
ent   cases —  Compulsory   payment    of    bribe — 
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Persons  paying  bribes  whetlier  accomplices — 
Value  of  their  testimony. — When  the  accom- 
plices were  persons  who  paid  a  bribe  to  a  public 
servant,  accused  under  s  161,  Penal  Code,  not 
of  their  free  will  but  rather  of  necessity,  and 
particularly  when  they  did  not  strive  to  save 
themselves  by  throwing  the  blame  for  the 
oSence  on  the  accused  duo  were  rathsr  doing 
the  reverse  anu  their  guilt,  such  as  it  was, 
plainly  not  being  used  as  an  mstrumsnt  to 
induce  them  to  give  evidence,  held,  that  their 
testimony  even  without  corroboration  might 
justify  the  conviction  of  the  accused  ;  at  any 
rate,  their  evidence  would  require  a  much 
slighter  degree  of  corroboration  to  establish 
their  credit  than  would  be  the  case,  if  they 
were  entirely  voluntary  accomplices  in  the 
offence  which  thay  spoke  to.  It  is  generally 
unsafe  to  convict  an  accused  person  on  the 
testimony  of  an  accomplice,  unless  it  is  corro- 
borated in  material  particulars  connecting  the 
accused  with  the  offence.  But,  in  consider- 
ing whether  this  rule  applies  to  any  particular 
case,  it  must  be  remembered  that  all  persons 
coming  technically  within  the  category  of  ac- 
complices cannot  be  treated  as  precisely  on  the 
same  footing,  and  no  general  rule  on  the  subject 
can  be  laid  down.  DEO  Nandan  Pershad 
V.  Emperor,  33  C.  649  =  10  C.W.N.  669  =  3 
Cr.  L.J.  452.  (27  C.  925,  27  C.  144,  Appr.;  26 
B.  193,  R.;  24  W.R.  55,  D.)  \_R.,  35  M.  247  = 
22  M.L.J.  390=11  M.LT.  1,  Sup  =  l912M. 
W.N.  207  =  14  Ind.  Cas.  849  =  13  Cr.  L.  J.  305, 
35  M.  397  =  12  M.L.T.  1  =  1912  M.W.N,  549  = 
14  Ind.  Cas.  896  =  13  Cr.  L.J.  352,  12  Cr.  L.J. 
150  =  9  Ind.  Cas.  897  =  21  M.L.J.  283  =  10  M.L. 
T.  84  =  (1911)  1  M.W.N.  327.] 

(36  &  Zl)— Evidence  Act,  ss.  114,  ill.  (6),  133 
— Corroboration,  rule  as  to,  a  rule  more  of  pru- 
dence,— It  is  not  a  rule  of  law  but  one  of 
mere  practice  and  prudence  that  an  accomplice 
is  unworthy  of  credit  unless  he  is  corroborated 
in  material  particulars.  The  High  Court  will 
not  disturb  a  conviction  under  its  revisional 
jurisdiction,  simply  because  this  rule  of  practice 
has  not  beeu  observed  by  the  convictiug  Court, 
unless  there  are  exceptional  circumstances 
calling  for  the  exercise  of  that  jurisdiction  in 
the  interests  of  justice,  EMPEROR  v.  LALLU- 
BHAi  Pranbhai.  11  Bom.  L.R.  858  =  3  Ind. 
Cas.  963  =  10  Cr.  L.J.  433. 

(B8)— Infringement  of  rule  of  practice,  if  error 
of  law. — The  omission  to  follow  the  established 
rule  of  practice  aa  to  the  corroboration  of 
accomplice  evidence  doss  not  constitute  an  error 
in  law;  but,  where  the  evidence  of  au  accomplice 
is  not  of  a  character  to  warrant  the  refusal  of  a 
Court  to  apply  to  it  the  maxim  enunciated  in 
ill.  (6)  of  s.  114,  Evidence  Ant,  a  conviction 
based  on  such  evidence  alone  would  be  of 
questionable  propriety.  QueeN-EMPRESS  v. 
CHaGAN  DAYarAM,  14  B.  331. 

(39) — Reason  for  requiring  corroboration  — 
Person  bribing  if  requires  corroboration. — The 
evidence  of  an  accomplice  requires  to  be  accepted 
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with  a  great  deal  of  caution  and  scrutiny, 
because,  among  other  things,  he  is  likely  to 
swear  falsely  in  order  to  shift  the  guilt  from 
himself.  But.  this  consideration  hardly  applies 
to  the  evidence  of  one,  who  testifies  that  he  has 
bribed  the  accused  ;  for,  by  his  own  testimony, 
so  far  from  shifting  the  offence  from  himself, 
he,  in  fact,  thereby  fastens  it  upon  himself,  for 
it  is  by  making  himself  out  to  be  a  briber  that 
he  shows  another  has  been  bribed.  EMPEROR 
V.  Shrinivas  Krishna,  7  Bom.  L.R.  969=3 
Cr.  L.J.  33.  [Rel.,  12  Cr.  L.J.  170  =  9  M.L.T. 
503  =  9  led.  Gas.  978  ;  R.,  S5  M.  397  =  13  Cr. 
L.J  3.5-2  =  14  Ind.  Cas.  896  =  12  M.L.T.  1  =  1912 
M.W.N.  549,  11  Cr.  L.J.  71  =  4  Ind.  Cas.  984 
=  12  0,C.  418,  12  Cr.  L.J.  150  =  9  Ind.  Cas. 
897  =  21  M.L.J.  283=10  M.L.T.  84  =  (1911)  2 
M.W.N.  327,  22  M.L.J.  490  =  1912  M.W.N. 
207.] 

(40) — Principle  applies  to  persons  receiving 
conditional  pardon. — Held,  that  the  rule  that  an 
accomplice,  unless  corroborated  by  evidence 
other  than  that  of  another  accomplice,  is  un- 
worthy of  belief,  applies  to  persons  to  whom 
a  pardon  has  been  tendered  on  condition  of 
their  making  a  full  and  true  disclosure  of  all 
the  circumstances  of  the  crime  in  which  they 
profess  themselves  to  have  been  participators 
and  subject  to  the  penalty  of  being  themselves 
placed  upon  their  trial  if ,  in  the  opinion  of  the 
Court,  they  have  spoken  falsely  or  kept  back 
anything  important,  It  does  not  apply  to  a 
case  in  which  the  question  is  as  to  the  degree 
of  reliance  to  be  placed  upon  the  evidence  of 
accomplices  who  have  been  convicted  of  the 
offence  and  have  undergone  the  full  term  of 
imprisonment  inflicted  upon  them  for  their 
share  in  it.  The  evidence  of  such  witnesses,  if 
corroborated  by  the  statements  made  by  them 
at  the  time  of  their  trial,  is  good  corroborative 
evidence  under  s.  157.  Evidence  Act.  EMPRESS 
v.  TanTIA  BHIL,  4  C.P.L.R.  1. 

(41) — Evidence  of  person  cognizant  of  crime. — 
Where  a  witness  admits  that  he  was  cognizant 
of  the  crime  as  to  which  he  testifies  and  took 
no  means  to  prevent  or  disclose  it,  his  evidence 
must  be  considered  as  no  better  than  that  of  an 
accomplice  and  consequently  requires  corrobo- 
ration. Queen  v.  Chando  Chandalinee, 
24  W.R.  Cr.  55.  [D  ,  27  C-  144  ;  ExpL,  26  M. 
1  ;  Diss.,  26  M.  271.] 

(42) — Accomplice,  who  is  an- -Per son  cognizant 
of  crime. — The  mere  fact  that  a  person  is  cogni- 
sant of  an  offence  and  omitted  to  disclose  it  for 
six  days  is  not  sufi&cient  to  cons!.itute  him  an 
accomplice,  when  it  does  not  appear  that  he 
helped  in  the  commission  of  the  offence.  But 
the  testimony  of  such  person  will  not  be 
sufficient  to  justify  a  conviction  except  when  ho 
is  corroborated.  ISHAN  CHANDRA  CHANDRA 
v.  Queen-Empress,  21  C.  328  [Diss.,  27  M. 
271  =  2  Weir  803=  14  M.L.J.  226;  R.,  27  C.  144, 
1  L.B  R.  29;  Com.,  26  M.  1  =  2  Weir  521.] 

(43) — Spy,  whether  requires  to  be  corroborated. 
— The  Government   are  justified  in   employing 
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spies  and  a  person  so  employed  does  not  deserve 
to  be  blamed  if  he  instigates  ofEences  no  further 
than  by  pretending  to  concur  wiih  the  perpe- 
trators. They  are  entirely  to  be  distinguished 
in  fact  and  iu  principle  from  accomplices,  and, 
although  their  evidence  is  entirely  for  the  Jury 
to  judge  of,  yet,  they  are  not  such  persons  as 
would  require  Lheir  evidence  to  be  corroborated. 

Queen-Empress  V.  Javecharam,  19  B.  363. 
(44) — Accomplice — Spy  or  detective  —  Difference 
between — Evidence  of  spy — Corroboration. — One, 
who,  as  a  spy  or  a  aetective,  aosociates  with 
criminals  solely  for  tue  purpose  of  discovering 
and  making  known  their  crimes,  and  who  acts 
throughout  with  this  purpose  and  without  any 
criminal  intent,  is  not  an  accomplice,  and  it  is 
immaterial  that  he  encourigeu  or  aided  the 
commission  of  the  crime.  If  a  witness  has 
maae  himself  an  agent  for  the  prosecution 
before  associating  with  the  wrong  doers  or  before 
the  actual  perpetration  of  the  offence,  he  is  not 
an  accomplice,  and  his  evidence  does  not  stand 
in  need  of  corroboration  ;  but  he  may  be  an 
accomplice  if  he  extends  no  aid  to  the  prosecu- 
tion until  after  the  ofience  has  been  committed. 
An  Excise  Deputy  Collector  deputed  B  to  pur- 
chase cocaine  from  the  accused,  and  B  purchas- 
ed it  with  money  supplied  by  the  Excise  Sub- 
Inspector  and  handed  the  same  over  to  the 
Deputy  Collector,  The  accused  was  tried  for 
illicit  s^le  of  cocaine,  B  in  his  evidence  deposed 
to  the  purchase  of  cocaine  from  the  accused 
under  instructions  from  the  Excise  Deputy 
Collector,  who  stated  that  he  gave  such  instruc- 
tions, and  received  the  cocaine  from  him.  The 
accused  was  convicted  upon  the  uncorroborated 
testimony  of  B  :  Beld,  that  B  was  not  an 
accomplice  and  the  conviction  was  good. 
Although  the  testimony  of  a  spy  does  not  stand 
in  need  of  corroboration  in  order  to  be  acted 
upon,  it  is  entirely  for  the  Judge  of  facts  to 
decide  in  each  particular  case  what  weight  he 
will  attach  to  this  kind  of  evidence,  the  question 
depending  upon  the  character  of  each  individual 
witness.  EMPEROR  v.  OH  \TURBHUJ  SahU, 
8  Ind.  Gas.  119  =  11  Cp.  L,  J.  560  =  15  C.W.N. 
171.     (19B.  363,  B.) 

(45) — Witnesses  proved  to  have  participated  in 
offence. — Wnere.  from  the  fc»ots  of  the  case,  it 
appeared  that  certain  witnesses  took  an  active 
part  in  carrying  away  the  person,  whose  death 
the  accused  bad  been  charged  with  having 
caused,  after  he  had  been  grievously  assaulted 
and  left  him  in  a  field  where  he  was  subsequent- 
ly found  dead,  held  that  the  evidence  of  the 
witnesses  was  no  better  than  that  of  accompli- 
ces ;  at  any  rate  it  would  ba  unsafe  for  the 
Court  to  rely  upon  their  evidence,  unless 
corroborated  in  some  maerial  respects,  in 
convicting  the  accused.  AlimuddINv.  QueeN- 
EMPRESS,  23  C,  361.  [R.,  27  M,  271  =  14  M,L. 
J.  '226  =  2  Weir  804  ;  Z)  ,  27  G,  144,] 

(46) — Retracted  confession — Conviction  of  co- 
accused  based  on  such  confession,  whether  proper 
— Admissibility  of  accomplice's  confession  against 
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CO  accused. — A  conviction  on  an  uncorroborated 
and  retracted  confession  of  an  accomplice  ia 
improper  and  bad.  The  accusation  made  by  an 
accomplice  in  a  confession  may  be  considered 
against  a  co-accused,  if  that  statement  i^  put  in 
evidence  against  him,  but  i^s  evidential  value 
would  be  very  slight,  YASIN  v.  KINQ- 
Emperor,  28C,  689  =  5  C.W.N  670  [fl,,  38  G. 
559  =  150. W,N.  98  =  8  Ind.  Cas.  1059=  12  Cr. 
L.J.  2,  12  Cr.  L.J.  286  =  15  C.W.N.  59:^  =  10 
Ind.  Gas,  582.] 

(47) — Evidence  of  accomplice  previously  con- 
victed on  her  confession. — Case  where  the  Court 
refused  to  convict  on  the  uncorroborated  testi- 
mony of  an  accomplice,  who  had  previously 
been  convicted  of  the  same  offence  on  her  own 
confession.  {Per  Mif.ter  and  Pontifex.  JJ., 
Glover,  J.,  dissentiig.)  QUKENv.  RAMSODOY 
Chuckerbutty,  20  W.  R.  Cr.  19. 

(48) — Evidence  of  persons  pleading  guilty,  if 
sufficent  for  corroboration, — Four  accused,  B,C, 
M  and  T,  being  committed  for  trial,  B  was 
made  an  approver,  M  and  T  pleaded  guilty,  and 
the  trial  proceeded  against  C  alone.  Held  that 
the  statement  of  M  and  T  could  not  be  used 
against  C  to  corroborate  the  evidence  of  B. 
Held,  further,  that,  as  M  and  T  pleaded  guilty 
and  as  the  trial  was  against  C  alone,  he  was 
not  being  tried  together  with  them  and  s.  30, 
Evidence  Act,  had  no  application.  QUEEN- 
Empress  v.  Chand,  Rat.  Un.  Cr.  C.  400  =  Cr. 
Rg.  60  of  1888. 

(49) — Evidence  of  accomplice  made  witness 
after  pardon  tendered. — A  prisoner  should  not 
be  convicted  on  the  sole  and  uncorroborated 
evidence  of  an  accomplice,  who  was  made  a 
witness   after   a   pardon  was  granted  to    him. 

Queen  v.  nunhoo,  9  W.R.  Cr  28. 

(50) — Evidence  of  pardoned  accomplice. — The 
evidence  of  a  pardoned  accomplice,  taken  with 
that  of  an  unpardoned  co-prisoner,  is  not 
sufficient  by  itself  to  warrant  the  conviction  of 
one  who  never  confessed.  Queen-EmPRESS 
V.  Bhagya,  Rat.  Un.  Cr.  C.  750. 

(51) — Evidence  of  accomplice  promised  not  to 
beprosecuted—Crim.  Pro.  Code  (1898),  ss.  337 
—  339  and  842, — Held,  chat  an  accomplice, 
whom  the  Local  Government  had  promised 
not  to  prosecute  in  respect  of  an  offence  to 
which  ss.  337-339,  Grim.  Pro.  Code,  did  not 
apply,  was  not  an  accused  person  within 
the  meaning  of  s.  342,  Crim.  Pro.  Code, 
that  an  oath  could  be  administered  to  him,  and 
that  his  evidence  was,  therefore,  admissible 
against  bis  accomplices.  Sardar  KhAN  v. 
Emperor,  2t  P.R.  1904,  Cr,  {12  P.R.  1902, 
Cr.,  38  P.R.  1887,  Cr.,fi,  d;  D.\  16  B.661,23C. 
493,  F.)     [D.,  9  P.R.  1906,  Cr.] 

(52) — Admissibility  of  statement  r/iade  ns  an 
approver  after  withdrawal  of  pardon. — Should 
the  pardon  granted  to  an  approver  be  with- 
drawn for  the  reason  that  he  has  not  told  the 
truth,  his  evidence  is  admissible  against  him  or 
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anv  one  else.  HARGALAL  v.  EMPEROR,  2i  P. 
R.  1902,  Cr.  [R.,  4  P.R.  1903,  Or:  Disc,  41  P. 
R.  190S,  Or.;  Doubted,  31  P.R.  1904,  Or.]  See, 
also,  SuBA  V.  King-Emperor,  41  P.R.  1905, 
Cr.,  F  B. 

(53) — Pardon  tendered  by  Police  Superintend- 
ent to  accomplice- — Where  an  accomplice  is 
tendered  a  pardon  by  the  District  Superinten- 
dent of  Police  under  the  orders  of  the  District 
Magistrate,  the  evidence  of  such  accomplice  was 
held  admissible.  In  the  matter  of  Nga  Pq 
Aung,  L.B.R.  1872  1892,  246. 

(54) — Policevian  procuring  illegal  sale  of 
liquor  to  obtain  conviction  —Excise  Act. — Where 
a  policeman  procures  an  illegal  sale  of  liquor  in 
order  to  obtain  a  conviction,  held  that  he  was 
to  be  considered  an  accomplice  and  ihat  his 
evidence  ought  not  to  be  believed  in  without 
corroboration.  Ml  THE  U  v.  QuEEN-EM- 
FRESS,  L.B.R.  1872-1892,  146, 

(55) — Policeman  procuring  sale  of  liquor  to 
obtain  conviction,  if  an  accomplice — Spy  or 
inforvier  distinguished  from — Corroboration — 
Evidence  Act,  ss.  144,  133. — A  policeman  or 
other  person  procuring  an  illegal  sale  of  liquor 
in  order  to  obtain  a  conviction  is  not  an 
accomplice,  whose  evidence,  if  unconoboraced, 
ought  not  to  be  accepted  as  sufficient  for  con- 
viction. Queen-Empress  v.  Bastin,  L.B.R. 
1893-1900,  365.  (L.B.R.  1872-189'^,  146,  Over- 
ruled ;  19  B.  363,  R.)  IF.,  U.B.R.  1897-1901, 
Vol.  I.  176.] 

(56) — Accomplice- Conviction  based  on  uncorro- 
borated evidence  ol — Legality  -  Corroboration — 
Necessity — Excise  cases. — A  conviction  may  be 
upheld  when  it  is  based  on  the  uncorroborated 
evidence  of  accomplice,  even  although  a  Court 
should,  especially  in  excise  cases,  require  corro- 
boration. AH  Tat  v.  King-Emperor,  D.B.R 
(1911)  3rd  Qr,  96  =  14  Ind.  Cas.  968  =  13  Cr.L. 
J.  424.     (6  L.B.R   4,  F.) 

(bl)  — Murder — Uncorroborated  evidence  of  ac- 
complices.— Case  of  murder  where  the  prisoners, 
whose  conviction  depended  on  the  uncorroborat- 
ed evidence  of  accomplices  and  an  accessory 
after  the  fact,  were  acquitted.  QUEEN  v.  CHUT- 
terdharee  Singh,  5  W.R.  Cr.  59  ;  Queen 
V.  Baikantha  Nath  Banerjee,  3  B.L.R. 
F.B.,  2,  note. 

(58) — Confession— Corroboration.— The  ac- 
cused was  convicted  of  oSences  under  ss.  392, 
109  and  411,  Penal  Code.  The  case  against  the 
accused  rested  (1)  on  the  confession  of  a  co- 
accused  ;  (2)  on  his  confession  before  a  lum- 
bardar  ;  and  (3)  on  his  production  of  stolen 
property.  It  was  proved  that  there  was 
enmity  between  the  accused  and  the  lumbar- 
dar  who  took  an  active  part  in  the  investiga- 
tion and  the  confession  before  him  was  made 
in  the  presence  of  the  Deputy  Inspector  of 
Police.  The  property  found  was  such  as  could 
not  be  identified.  Held,  that  the  confession 
made  by  the  accused  was  inadmissible  in 
evidence  and  the  other   evidence    against  him 
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was  insufficient  and  that  he  must  be  acquitted. 
DAsu  v.  Emperor,  11  P.L.R.  1904. 

(59)— Evidence  Act,  s.  24 — Crim.  Pro.  Code 
(1898),  s.  339 — Adinissibility  of  approver's  state- 
ment where  pardon  withdrawn  before  completion 
of  trial — Statement  mada  by  suspected  persons- 
— An  approver's  statement,  where  the  pardon 
is  withdrawn  before  the  trial  is  completed, 
could  not  be  used  against  him  or  against  any 
one  with  whom  he  was  being  jointly  tried,  such 
statement  being  inadmissible  under  s.  24, 
Evidence  Act,  notwithstanding  the  special  pro- 
visions of  cl.  (2)  of  s.  339,  Crim.  Pro.  Code. 
It  is  unsafe  to  implicitly  rely  on  statements 
made  by  men  who  knew  themselves  to  be  under 
a  suspicion,  and  to  whom  it  is  represented  that 
their  only  hope  of  escape  consists  in  telling  a 
story  by  which  each  may  throw  the  blame 
chiefly  on  the  other,  while  the  corroborative 
evidence,  which,  coming  after  the  disclosures, 
is  necessarily  of  a  questionable  nature  when  it 
follows  closely  on  conventional  linr-s.  GHULAM 
Mahomed  v.  Grown,  4  PR.  1903,  Cr.  (23  B. 
493,  20  A,  529.  5  P.R.  1899,  Cr.,  24  P.R.  1902, 
Cr.,  R.)     [R.,  41  P.R.  1905,  Cr,] 

(60) — Accomplice's  deposition  taken  prior  to 
commitment— Crifn.  Pro.  Code  (1898),  s.  288— 
Evidence  Act,  s.  157.  Where  an  accomplice, 
produced  before  the  District  Magistrate  previous 
to  his  commitment  and  accepting  an  ofier  of 
pardon,  made,  in  the  aocused'.s  absence,  a  state- 
ment, part  of  which  he  retracted  before  the 
committing  Magistrate  ;  but  the  Sessions  Court 
admitted  in  evidence  the  approver's  first  state- 
ment ;  held  that  the  statement  made  in  the 
absence  of  the  accused  could  not  be  admitted  in 
evidence  agaiEst,  them,  under  s.  288,  Crim.  Pro. 
Code,  and  was  not  admissible  under  s.  157,  Evi- 
dence Act;  to  contradict  the  refraction  before 
the  committing  Magistrate.  .Although  the  mere 
repetition  of  a  btatement,  without  contradiction 
or  material  discrepancy,  is,  under  s.  157,  Evi- 
dence Act,  some  corroboration  of  the  truthful- 
ness of  that  statement,  that  section  does  not 
justify  the  use  against  accused  persons  of  a  pre- 
vious statement  by  an  approver  relevant  to 
contradict  his  retraction.  PATHANA  v. 
emperor,  3  PR.  1904,  Cr.  (10  C.  970,  R.) 

(61) — Person  under  arrest  pending  appeal — 
Admissibility  of  his  evidence  against  persons 
concerned  in  the  same  offence. — Per  Stuart,  C. 
J — Where  a  person  accused  of  an  cSence  was 
discharged  by  the  Sessions  Judge  but  he  was 
rearrested  by  the  Magistrate,  pending  an  appeal 
from  the  acquittal  to  the  High  Court  and 
before  the  appeal  was  admitted,  held,  that  the 
re-arrest  was  lawful  and  absolutely  necessary 
in  the  interests  of  justice,  aod  his  statement, 
after  his  ra-arrest  and  pending  his  appeal,  was 
admissible  in  the  trial  of  another  person  who 
was  arrested  subsequently  to  the  arrest  of  the 
former  as  being  concerned  in  the  same  offence. 
Per  Spankie,  J. — Assuming  that  the  re- 
apprehension  after  an  acquittal  and  on  the 
same  charge  was  unlawful,  his  statement    and 
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evidence  although  admissible,  was  not  such  evi- 
dence, as  the  Court  would  place  much  reliance 
upon.  If  his  re  arrest  was  lawful,  he  was  in 
the  positioa  of  atj  accused  persoa  and  the 
Magistrate  should  not  hive  examioed  him  as  a 
witness  in    the    trial     of    the    other    accused. 

Empress  of  India  v.  Karim  Baksh,  2  A. 
386. 

(62) — Admissibility  of  evi'ience  of  accomplice 
whose  appeal  against  his  conviction  dismissed. — 
When  a  convicted  person,  whose  appeal  against 
his  conviction  has  been  dism-ssed,  is  t'jndered 
as  a  witnes-i  iti  a  furt.her  enquiry  ordered  to  be 
held  as  regards  other  person.s  jiititly  tried  with 
him  who  had  been  discharged,  he  is,  in  no 
sense,  an  accused  .person  and  his  evidence  is 
admissible  against  those  discharged.  KlNG- 
Emperor  v.  Sobha  Ram,  8  P  R.  1904,  Or.  = 
70  P.L.R.  1904  =  1  Cr  L  J  514.  (12  PR. 
1902,  45  P.R  1865,  Gr  ,  D  )  [F.,  12  Cr.  L.J. 
50  =  8  lad.  (3as.  1161=33  P.R.  1910  Or.,  50  P. 
W.R.  1910,  Cr.] 

(63) — Corroboration,  when  not  necessary. — 
Corroboration  is  not  necessary  in  the  case  of 
persons  apparently  accomplices,  who  have 
entered  into  communication  with  conspirators, 
but  who  have  disclosed  the  conspiracy  to  the 
public  authorities,  under  whose  direction  they 
continue  to  act,  till  the  matter  can  be  so  far 
matured  as  to  ensure  a  conviction.  To  such 
persons  the  rule  as  to  corroboration  does  not 
apply.  The  early  disclosure  is  considered  as 
binding  the  party  to  his  duty  and  though  a 
great  degree  of  disfavour  may  attach  to  him  for 
the  part  he  has  acted  as  an  informer,  yet  his 
case  is  not  treated  as  that  of  an  accomplice. 
In  re  Shanker  Shobag,  Rat.  Un.  Cr.  C.  428 
=  Cp.  Rg.  91  of  1888.  [F.,  19  B.  363 ;  Appr., 
38  C.  96  =  8  Ind.  Gas.  119  =  11  Cr.  L.J.  560.] 

(64) — Case  ivhere  corroboration  may  be  un- 
necessary —  Revision. — There  may  be  cases 
of  an  exceptional  character  in  which  the  accom- 
plice evidence  alon.o  convinces  a  Judge,  and,  if 
he  acts  on  that  conviction,  with  the  character 
of  the  witnesses  clearly  present  to  his  mind,  a 
Revisional  Court  ought  not  to  interfere  in  the 
absence  of  other  circumstances  showing  a  want 
of  judicial  discretion.  QueEN-EMPRESS  v. 
MOGANLAL,  14  B.  115.  [iR.,  16B  580  =  Rat. 
Un.  Cr.  C.  577.] 

(65) —  Judge's  duty  to  convict  where  corrobo- 
ration exists. — Although  it  would  generally  be 
most  unsafe  to  convict  an  accused,  on  the  un- 
corroborated evidence  of  an  accomplice,  yet,  if 
the  Judge,  after  considering  and  weighing  the 
evidence,  thinks  that  it  is  true,  and,  if  believed, 
establishes  the  guilt  of  the  prisoner,  it  is  his 
duty  to  convict.  Queen-EmpRESS  v. 
GOBARDHAN,  9  A  528  =  A.W,N  1887,  156. 
(1  M.  394,  A  W.N.  1884,  286.  8  A.  306,  R.) 
[RH.  on,  12  Gt.  L.J.  170  =  9  Ind.  Gas.  978  =  9 
M.L.T.  503;  R.,  35  M.  247  =  22  M.L.J  490  =  11 
M.L.T.  1,  Sup  =  1912  M.W.N.  207  =  14  Ind. 
Cas.  849  =  13  Cr.  L.J.   305,    35   M.   397  =  1912 
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M.WN.  549  =  12  M.LT.  1=13  Cr.  L  J  352  = 
14  Ind.  Cas.  896.  11  Cr.  L  J.  71  =  4  Ind.  Cis.. 
884  =  12  O.C.  418,  10  M.L  T.  84  =  21  M.L.J. 
283  =  (19ll)  1  M.W.N.  327=12  Cr.  L  J.  150  = 
9  Ind.  Cas.  897.] 

(66) — Judge  and  Jury  ivhen  may  act  on  accom- 
plice evid-nce. — A  Jury  may  convict  upon  the 
evidence  ot  an  accomplice,  though  not  corrobo- 
rated so  as  to  show  the  prisoner's  actual 
participation  in  the  ofijnce.  QUEEN  v.  GODAI 
RAOUT,  5  W.R.Cr.  11 

(67) — Magistrate  erroneously  treating  a  wit- 
ness as  accomplice  — Where  a  M^igisirace  erro- 
neously treats  a  witness  as  an  accomplice  and 
grants  him  a  conditional  pardon,  hs  evidence 
does  not  require  corroboration.  REG.  v. 
Fattechand  Vastachand,  5  B.H.C.Cr.  83. 
[R.,  35  M.  397  =  13  Or.  L  J.  352  =  14  Ind.  Cas. 
896=12  M.L.T  1  =  M.W  N  1912,  549,  22  M. 
L.J.  490  =  1912  M.W.N.  207.] 

(68) — Further  investigation  ordered  without 
reversing  conviction  based  on  accomplice's  evi- 
dence.— Case  where  the  Chief  Court  declined  to 
reverse  the  conviction  of  an  accused  person 
based  on  the  statement  of  a  co  accused,  but 
ordered  a  further  investigation  to  bo  made  on 
the  ground  that  other  evidence  wou!.i  be  forth- 
coming. Crown  v.  Hoosainee,  27  P,R.  1869, 
Cr. 

(69) — Validity  of  separate  trial  of  accomplice. 
— The  evidence  of  an  accomplice  is  insufficient 
without  corroboration  to  support  the  conviction 
of  another  accused.  An  accomplice  should  be 
tried  along  with  the  other  accused  and  not 
tried  separatelv  and  examined  as  a  witness. 
Empress  v.  Shakur,  5  CP  L.R.  1,  Cr. 

(70) — Rule  of  practice  prior  to  the  evidence 
Act,  1872 — Prior  to  the  Evidence  Act,  the  rule, 
not  of  law,  but  of  practice  was  that  a  conviction 
could  not  be  based  on  the  unsupported  evidence 
of  an  accomplice,  that  the  accused  person's 
statement  was  no  evidence  agunst  a  fellow- 
prisoner  or  one  tried  jomtly  with  the  person 
making  the  statement  and  that  such  statement 
was  only  admissible  in  evidence  when  made 
in  the  witness-box.  CROWN  v.  NiHAL  SiNGH, 
31  P.R.  1886,  Cr.  See  also  Gh^zoO  v.  Crown, 
Queen  v.  Jumeeyuta.  124  P.R.  1866,  Cr. 
Queen  v.  Boora,  123  P.R.  1866,  Cr.  Dewa 
Singh  v.  Crown,  27  P.R.  1857.  Cr.    Crown 

v.  JAI  RAM,  28  P.R  1867,  Cr.  CROWN  v. 
MUSSUMMAT  Ruheemee,  38  P.R.  1867,  Cr. 

(71) — Fvidence  of  accomplice- .Practice  —S.  28 
of  Act  II  0/1855.— rf.  2S,  Act  II  of  1855,  applied 
only  r,o  the  old  Supreme  Courts  and  the  rules 
and  practice  prevailing  in  them  and  does  not 
show  that,  in  the  Courts  of  the  Mofussil, 
corroborative  evidence  is  legally  requisite  to 
support  the  testimony  of  an  accomplice. 
Queen  v.  Godai  Raout,  5  W.R.  Cr.  11. 

(72) — Evidence — Conviction  on — of  a  man 
sent  by  Police  officer  luith  marked  money  to 
purchase  Liquor. — The  accused  was  convicted 
on  the  evidence  of   a   man  who  was   sent  by  a 
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Accomplice — continued. 

- —  3.— Accomplice  Evidence — Necessity  for 
Corroboration— coniinwed. 

Police  Officer  with  marked  money  to  purchase 
Jiquor.  The  District  Magistrate  considered 
that  it  was  improper  to  obtain  convictions  in 
this  way  and  directed  the  discontinuance  of 
the  practice.  Held  that  a  Policeman  or  other 
person  procuring  an  illegal  sale  of  liquor  to 
obtain  a  conviction  is  not  an  accomplice  whose 
evidence,  if  uncorroborated,  ought  not  to  be 
accepted  as  sufficient  for  conviction,  QUEEN 
Empress  v.  Nga  Swe,  U.B.R.  1897— i93t, 
Yol.  I,  176. 

Who  is  or  who  is  not  an — See  BEN.  ACT  V 
OF  1909,  ss.  54,  56.  15  C.L.J.  692  =  13  Cr.L.  J. 
255=14  Ind.  Cas.  607. 

Evidence  of— See  CONSPIRACY,  16  C.W.N. 
1105  =  16  Ind.  Cas.  257. 

Accomplice  evidence  —  Not  corroborated 
—Conviction— Legality— See  Crim.  PRO. 
CODE,  1898.  8.  257,  21  M.L.J.  283  =  9  Ind  Cas. 
897  =  12  Cr.  L.J.  150=10  M.L.T.  84  =  (1911)  1 
M.W.N.  327. 

Sanction  of  High  Court  for  prosecution  of, 
bow  to  be  obtained — Practicu — See  Crim.  Pro. 
CODE,  1898,  ss.  337,  339  (3).  30  P.W.R.  1912, 
Cr.  =  175  P.L.R.  1912  =  15  Ind.  Cas.  83  =  18 
Cr.  L.J.  451  =  230  P.L  R.  1912. 

Breaking  conditions  of  pardoa —  Discharge  of 
his  co-accused — Subsequent  trial  of — Committal 
of,  to  Sessions— Order  of  fresb  enquiry  against 
discharged  accused — Joint  trial  with  —  See 
Crim.  Pro.  Code.  1898.  ss.  337,  sub-s.  3, 
339,  437,  209,  14  Bom.  L.R.  897,  1  Bom.  Cr. 
Cas.  19;{=13  Cr.  L  J.  842=17  Ind.  Cas.  714 
=  37  B.  146. 

Evidence  of —Value — Bribery — Evidence  of 
persons  from  whom  money  was  extorted — 
Credibility -See  EVIDENCE  ACT,  1372,  ss.  3, 
34.  114  (6),  133,  6  S.L.R.  195  =  14  Cr.  L.J, 
262  =  19  Ind.  Cas.  534. 

Position  of— See  EVIDENCE  ACT,  1872,  ss. 
24,  30,  133,  166  P.L.R,  1911  =  10  Ind.  Cas,  340 
=  9  P.R.  1911,  Cr.  =  22  P.W.R.  1911,  Cr.  =  12 
Cr.  L.J.  267. 

Evidence  of  —  Presumption  of  untrust- 
worthiness — Whether  corroboration  necessary 
— Extent  and  nature  of  corroboration — Former 
statements  of,  whether  amount  to  corrobora- 
tion—See  EVIDENCE  ACT,  1872,  SS.  25,  26, 
114,111.  (b),  133,  157.  1912  M.W.N.  549  =  12 
M.L.T.  1  =  13  Cr.  L.J.  352  =  14  Ind.  Cas.  896  = 
35  M.  397. 

Uncorroborated  and  retracted  confession  of — 
Conviction  based  thereon — Legality — See  EVI- 
DENCE ACT  (1872),  ss.  30,  14,  113,  14  Cr.  L.J. 
179  =  19  Ind.  Cas.  179  =  6  Bur.  L.T.  47. 

Testimony  of — Corroboration  —Witness  being 
relation  of  accused— ESect — See  EVIDENCE 
ACT,  1872,  S3.  30,  114,  ill,  (a),  (6),  19  P.L.R. 
1911  =  1  P.W.R.  1911,  Cr.  =  9  Ind.  Cas.  39  =  12 
Cr.  L.J.  5. 

Evidence  of  an — What  is  not  corroboration 
—See  MURDER  (1911),  2  M.W.N.  375  =  12  Cr. 
L.J.  562. 


A  ccompy/ce— concluded . 

3. — Accomplice  Evidence — Necessity  for 

Corroboration — concluded. 

In  murder  cases — Who  is — See  PENAL  CODE. 
ss  ,39,  94,  1912  M.W.N.  1108  =  19  Ind.  Cas. 
207  =  14  Cr.  L.J.  207. 

Evidence  of — Value  and  admissibility — See 
PENAL  Code,  s.  121-a,  15  G.W.N.  593  =  10 
Ind.  Cas.  582  =  12  Cr.  L.J.  286. 

Evidence  of — Necessity  for  corroboration — 
Kind  of  corroboration  required — See  PENAL 
CODE,  s.  12l-a,  1912  M.WN.  207  =  13  Cr.  L. 
J.  305  =  22  M.L.J.  490  =  11  M.L.T.  Sup.  1  =  35 
M.  247  =  14  Ind.  Cas.  849. 

and  soy—Distinction  — See  PENAL  CODE, 
ss  121-a",  123,  15  C.L  J.  517  =  16  Ind.  Cas.  257 
=  13  Cr.  L.J.  609. 

See  PENAL  CODE,  s.  400,  1  Bom.  L.R.  156. 
Account  Books. 

Entries  of  loans  in— See  ACT  XVIII  OF  1869, 
8.  3,  2  N.W.P.  453. 

See  CRIM.  PRO.  CODE,  1898,  ss.  96,  99,  104,^ 
Rat.  Un.  Cr.  C.  880  =  Or.  Rg.  2  of  1897. 

See  EVIDENCE  ACT.  1872,  s    34,  10  C.  1024, 

Accounts. 

See  EVIDENCE  ACT,  1872,  s.  34. 

(1)  Account  books  relevant  as  admissions.—' 
Though  certain  account  bnoks  are  proved  not  ta 
have  been  regularly  kept  in  course  of  business, 
yet  if  they  are  proved  to  have  been  kept  on 
behalf  of  a  firm  of  contriictors  by  its  servant  or 
agent  appointed  for  that,  purpose,  they  are 
relevant  as  admissions  against  the  firm.  REG. 
V.  HANMANT.\,  1  B.  610. 

See  ACT  I  OF  1878,  s.  9,  1  Weir  831. 

Evidentiary  value  of  kabuliyats,  ohittas — 
receipts  and  survey  maps  —  See  EVIDENCE 
(GENERAL),  29  C.  187  =  29  LA.  24  =  6  C.W.N. 
386,  PC. 

'  Books  of  account'  in  s.  34,  Evidence  Act, 
what  are— See  EVIDENCE  ACT,  1872,  ss.  3,  34, 
114  (6).  133,  6  S.L.R.  195  =  14  Cr.  L.J.  262  = 
19  Ind.  Cas.  .534. 

Falsification  of  accounts — Fraudulent  intent 
necessary— See  PENAL  CODE.  ss.  465,  471, 
477-a,  36  C.  955. 

Accused  Person. 

See  ACCOMPLICE. 

See  Approver. 

See  CO-ACCUSED. 

See  COMPENSATION— TO  ACCUSED. 

See  CONFESSION. 

See  Detention  By  Police  of  Accused, 

See  Discharge  op  accused. 

See  Examination  of  Accused. 

See  Revision— Discharge  of  accused. 

(1) — Definition  of. — The  word  "  accused  "  has 
not  been  defined  in  the  Criminal  Procedure 
Code,  and,  in  ordinary  parlance,  it  means  any 
person  against  whom  an  allegation  has  been 
made  requiring  the  action  of  a  Criminal  Court.- 


61 


THE  ALL  INDIA  DIGEST. 


62 


Accused  Person — continued. 
Muhammad  Khan  v.  The  Crown,  131  P.  L. 
R.  1905  =  42  P.R.  1905,  Cr.  (21  A.  107,  Diss.;  27 
C.  662,  F.) 

(2) — Meaning  of  term — The  word  "  accused  " 
does  not  necessarily  mean  and  include  any 
person  over  whom  a  Magistrate  or  other  Court 
is  exercising  jurisdiction,  HIRaNANDA  OJHA 
V.  EMPEROR,  2  C.L.J.  149  =  9  C.W.N.  983  = 
2  Cr.  L.J.  575.  (16  B.  661,  23  C.  493  and  21  A. 
107,  D.) 

(3) — Meaning  of  the  term. — By  "accused  "  is 
meant  a  person  over  whom  the  Magistrate  or 
other  Court  is  exercising  jurisdiction.  QUEEN- 
Empress  v.  MONA  Puna,  16  B  661.  [F.,  23 
C.  493,  21  A.  107  =  A.W.N.  1898,  185  ;  R.,  23 
B.  213,  15  P.R.  1900,  Cr.  =  P.L.R.  1900,  59,  5 
C.W.N.|749  =  28C.  709,  15G.P  L.R.  112.24  P.R 
1903,  Cr.,  21  P  R.  1904,  Cr.  =  135  P. L.R.  1904, 
131  P.L.R.  1905  =  42  P.R.  1905,  Cr.,  13  C.W.N. 
151  =  36  C.  163  =  8  C.L  J.  565,  4  N.LR.  81  = 
8  Cr.  L.J.  20;  D.,  9  C.W.N.  983.] 

(4) — Person  required  io  furnish  security  to  keep 
the  peace— Crim.Pto. Code  (1898),  s.  107.— The 
party  against  whom  proceedings  under  s.  107, 
Grim.  Pro.  Code,  are  instituted  is  in  the  position 
of  an  accused  person.  HOPCROFT  v.  EMPEROR, 
13  C.W.N.  151  =  36  C.  163  =  8  C.L  J.  565  =  9  Cr. 
L.J.  36  =  9  Cr,  L  J  359  =  1  Ind.  Cas.  737. 

(5) — Person  required  to  furnish  security  for 
good  behaviour. — A  person  called  upon  to  furnish 
security  for  good  behaviour  is  an  accused  person, 
and  a  District  Magistrate  is  competent  under 
3.  437,  Crim.  Pro,  Code,  1882,  to  order  further 
enquiry  in  cases  where  the  subordinate  Magis- 
trate has  discharged  the  person  under  s.  119, 
Crim.  Pro.  Code.  QUEEN-EMPRESS  v.  MUTA- 
SADDI  Lald,  21  A.  107  =  A. W.N.  1898,  185. 
(16  B.  661.  23  C.  493. :i^.)  [Diss.,  42  P.R.  1905, 
Cr.  =  131  P.L.R.  19051;  F.,  35  B.  401  =  13  Bom. 
L.R.  505  =  1  Bom.  Cr.  Cas.  49  =  12  Cr.L  J. 
430  =  11  Ind.  Cas.  614,  36  C  163  =  8  C.L.J. 
565  =  13  C.W.N.  151  =  9  Cr.  L.J.  36  =  1  Ind. 
Cas.  717  ;  AppL,  25  A.  375  =  A.W.N.  1903.  79  ; 
B.,  24  A.  148=  A.W.N.  1901.  206,  34  A.  533  = 
10  A.L.J  27  =  13  Cr.  L.J.  452  =  15  Ind  Cas. 
84.  36  A.  147  =  12  A.L.J.  167  =  15  Cr.  L.J  39 
=  22  Ind.  Cas.  183,  28  0.709  =  5  C.W.N.  749. 
36M.  315  =  14  Cr.  L  J.  559  =  21  Ind.  Cas.  159.] 
(6) — Person  called  upon  to  furnish  security. — 
Although  a  person,  who  is  called  upon  to  fur- 
nish security  for  good  behaviour,  is  not  accused 
of  an  ofience,  yet,  he  is  an  accused  person,  as 
the  word  "  accused  "  means  a  person  over  whom 
the  Magistrate  or  other  Court  is  exercising 
jurisdiction.  JHOJA  SINGH  v.  QUEEN-EM- 
PRESS,  23  C.  493.  {F.,  21  A.  107  =  A.W.N. 
1898,  185;  R.,  34  A.  533  =  10  A.L.J.  27  =  13  Cr. 
L.J.  452  =  15  Ind.  Cas.  84,  28  C.  709  =  5  C.W. 
N.  749,  36  C.  163  =  13  C.W.N.  151  =  8  C.L.J. 
565  =  1  Ind.  Cas.  737  =  9  Cr.  L.J.  36  =  9  Cr.  L. 
J.  359.  2  L.B,R.  80,  135  P.L.R.  1904  =  21 
P.R.  1904,  Cr.,  131  P.L.R.  1905  =  42  P.R. 
1905.  Cr.,  8  Cr.  L.J.  20  =  4  N.L.R.  81,  11  Cr. 
L.J.  501  =  7  Ind.  Cas.  606  =  4  S.L.R.  49  ;  D.,  2 
C.L.J.  149  =  9  C.W.N.  983.] 

(7) — Person  against  whom  security  proceedings 

are  taken. — An   accused    person,    within   the 


Accused  Bersoa— continued. 

meaning  of  s.  437,  Crim.  Pro.  Code,  includes 
also  a  person  against  whom  proceedings  are 
taken  under  s.  110.  Crim.  Pro.  Code.  MANNA 
V.  Emperor,  24  P.R.  1903,  Cr.  [Overruled, 
30  P.WR.  1911  =  6  P.R.  1911  =  10  Ind.  Cas. 
178  =  12  Cr.L. J.  232  =  153  P.L.R.  1911.]  See, 
also,  Chetu  V.  Gokha  Singh,  33  P.R.  1905. 
Cr.  Muhammad  Khan  v.  King-Emperor, 
42  PR.  1905,  Cr. 

(8)— Accused  pleading  guilty,  but  neither 
convicted  nor  acquitted —  When  accused  becomes 
competent  witness  against  co-accused. — Until 
an  accused  person,  who  has  pleaded  guilty,  is 
convicted  or  acquitted,  he  is  still  an  accused 
person  and  is,  therefore,  not  a  competent 
witness  against  the  co-accused.  It  is  open  to 
the  Court  to  refuse  to  accept  the  plea  of  guilty 
returned  by  an  accused  and  to  try  the  question 
of  the  accused's  guilt.  Where  one  of  two 
accused  pleaded  guilty,  but  the  Magistrate 
took  DO  action  on  the  plea,  but,  proceeding  to 
try  the  case  as  against  the  other  accused, 
directed  his  mind  and  his  judgment  entirely  to 
the  case  as  it  stood  on  independent  testimony 
(as  he  was  of  opinion  that,  if  the  second  accused 
was  not  guilty,  the  plea  of  the  first  was  value- 
less), held,  the  trial  was  good.  SUKDEL 
Tewari  v.  King  Emperor,  9  C.L.J.  291  =  13 
C.W.N.  552.  (23  A.  53,  30  A.  540,  19  B.  195, 
D.) 

(9)  —  Convicted  person, if  accused, — A  convicted 
person  is  not  an  accused  person  within  the 
meaning  of  s.  390  of  Act  X  of  1872.  QUEEN 
v.  Thakur  ParshAD,  1  A.  151,  F.B. 

(10) — Person  loho  has  been  convicted  under 
s.  411,  Penal  Code,  if  accused  per soji. — The  words 
"  accused  person  "  in  s.  436,  Penal  Code,  are 
inapplicable  to  a  person  who  has  been  convicted 
by  the  Magistrate  under  s.  411,  from  whose 
sentence  no  appeal  lies.  BAGDEE  ManjEE  v, 
Mohindro  Narain,  10  W.R.  Cr.  16. 

(11) — Person  discharged  under  s-  119,  Crim- 
Pro.  Code,  1898  — A  person  discharged  under 
s.  119,  Crim.  Pro.  Code,  1898,  is  not  an 
accused  person  within  the  meaning  of  s.  437, 
Crim-  Pro.  Code.  1898,  and  a  District  Magis- 
trate is,  therefore,  not  competent  to  pass 
an  order  for  further  inquiry  into  the  case 
of  such  a  person.  MUHAMMAD  KHAN  v. 
Emperor,  42  P.R.  1905,  Cr.  =  131  P.L.R.  1905, 
(21  A.  107,  Not  F.;  27  C.  662,  F.  ;  24  C.  395, 
20  C.  729,  R.)  [F.,  30  P. W.R.  1911,  Cr.  =  6  P.R. 
1911  =  10  Ind.  Cas,  178  =  12  Cr.  L.J.  232,  154 
P.L.R.  1914;  Appr.,  5  P.R.  1914,  Cr.,  153  P.L.R, 
1911.  R.,  36  A.  147  =  12  A.L.J.  167  =  15  Cr. 
L.J.  39  =  22  Ind.  Cas.  183.] 

(12)— Party  to  proceeding  under  s.  133,  Crim- 
Pro.  Code,  1898. — Proceedings  under  s.  133, 
Crim.  Pro.  Code,  are  more  of  the  nature  of 
civil  than  of  criminal  proceedings  and  a  party 
to  such  a  proceeding  is  not  an  accused  person 
within  the  meaning  of  s.  369  of  the  Code; 
there  is  nothing  to  prevent  his  being  examined 
on  oath,  and,  if  such  a  person  gives  false  evi- 
dence, be  may  be   prosecuted  for  an  ofEenoe 
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Accused  Person — continued. 

under  s.  193,  Penal  Code.  HiRANANDA  OJHA 
V.  Emperor,  2  C.L.J.  149  =  9  C.W.N.  983  =  2 
Cr.  L.J.  375. 

(13) — Manner  of  describing  accused  persons. — 
Accused  persons  must  be  designated  by  name 
and  not  by  number.  QUEEN  v.  BIDADHUR 
Biswas,  7  W.R  Cr.  53. 

(14) — Identification  of  accused. — In  serious 
cases  triable  by  the  Court  of  Session,  the 
witness  should  not  be  allowed  to  identify  the 
numerous  persons  in  a  body,  and  such  state- 
ment as  "  I  identify  all  the  prisoners  as 
having  taken  part  in  the  dacoity"  are  inadmis- 
sible. The  witness  should  be  called  on  to 
identify  eaco  individual  prisoner,  and  the 
identification  of  each  should  be  separately 
recorded-  Moreover,  when  the  witness  has 
pointed  out  each  individual  prisoner  to  the 
Judge,  it  is  not  sufficient  for  the  Judge  to  make 
a  note  th^t  the  witness  has  done  so.  He 
should  record  the  words  in  which  the  witness 
identifies  the  prisoners  as  part  of  the  witness's 
deposition,  SHANKAR  v.  QUEEN-EMPRESS, 
3  O.C.  72. 

(15) — Accused —  His  position  in  a  criminal 
case- — The  accused  in  a  criminal  case  is  merely 
on  the  defensive,  and,  unless  there  is  any  posi- 
tive admission  of  a  fact  by  him.  any  omission 
on  his  part  lo  explain  what  indeed  can  be 
explamed  without  his  explanation,  should  not 
be'pressed  against  him.  EMPEROR  v.  BAN- 
KATRAM  Lachiram,  28  B,  533  =  6  Bom.  L,R. 
379. 

(16) — Court  importing  its  oivn  knowledge  into 
case. — In  a  dacoiiy  case,  the  Magistrate  stated 
in  his  judgment  that  the  identification  at  the 
jail  was  carried  out  in  his  presence  in  such  a 
manner  "  as  to  admit  of  no  fraud."  Held  that 
the  Magistrate  could  not,  import  his  own  know- 
ledge into  the  case  except  as  a  witness.  SRI 
KISHEN  V.  KING-EMPEROR,  6  O.C,  204 
[Diss.,  11  O.C.  32S  ;  R.,  8  Cr.  L.J.  393.] 

(17) — Accus-d  being  a  pardanashin  woman — 
Personal  attendance. —  Where  a  pardanashin 
woman,  of  good  position,  is  accused  of  an 
offence,  the  Magistrate  should  dispense  with 
her  personal  attendance  and  permit  her  to 
appear  by  pleader,  until  such  time  as  he  has 
before  him  clear,  direct,  and  reliable  pirima 
facie  proof  that  the  accused  has  a  real  charge 
to  answer.  In  the  matter  of  the  vntitioji  of 
RAHIM  ElBI,  6  A.  59  =  A.W.N.  l""883,  207. 
[R.,  -20  P. W  R.  1908,  Cr.] 

(18) — Bicapabdity  of  accused  to  understand  pro- 
ceedings— Deaf  nnd  dumb  accused— Critn.  Pro. 
Code  (1898),  s  3.1.  Where  an  accused,  being 
deaf  and  dumo,  cannot  be  made  to  understand 
the  proceedings  against  him,  and  it  becomes  im- 
possible to  say  that  he  knew  the  nature  of  the 
act  committed  or  that  he  actea  with  any 
dishonest  intention  therein,  he  must  be  acquit- 
ted and  discharged.  KING-EmpEROR  v. 
MONYA,  i  Bom.  L.R,  296. 

(19) — Deaf  and  dumb  accused. — The  convic- 
tion, under   s.   457,  Penal  Code,  of  an  accused  ' 
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person,  proved  to  have  been  deaf  and  dumb  from 
his  birth,  in  consequence  of  which  he  couH  not 
understand  the  nature  of  the  proceedings  taken 
against  him,  was  set  aside  and  he  was  ordered  to 
be  discharged,  under  s.341,  Crim. Pro. Code, 1882, 
although  the  Court  below  found  that  the  com- 
plainant's stolen  property  was  produced  by  the 
accused  after  his  arrest  and  the  prosecution 
evidence  established  the  offence  against  him. 
Atu  Ram  v.  Empress,  34  P  R.  1885,  Cr.  (22 
W.R.  Cr.,  35,  F.)  [Diss.,  12  Cr.  L.J.  386  =  11 
Ind  Cas.  250  =  U  B.R.  1910,  I,  57;  D.,  12  Cr.  L. 
J.  613  =  12  Ind.  Cas.  989  =  13  P,R.  1911,  Cr.  = 
39  P. W.R.  1911,  Cr.] 

(■201— Crwi.  Pro  Code,  1872,  s.  186  —  Deaf 
and  dumb  accused  — Where  a  person  aged  nearly 
16  year.",  whose  understanding  was  of  the  most 
limited  kind,  and  who  had  been  deaf  and  dumb 
from  his  birth,  was  cnnvicted  of  house  breaking 
by  night,  the  High  Court,  considering  the  facts 
stated  above  and  considering  also  that  sheer 
hunger  had  driven  him  to  break  into  the  house 
and  th!»t  he  had  never  been  in  arrest  before, 
recommended  that  he  should  be  made  over  to 
his  father.     QUEEN  v.  GangA,  7  N.W.P.  131. 

(21) — Deaf  and  dumb  person. — The  inability 
of  the  accused,  a  deaf  and  dumb  woman,  to 
Ufiderstand  the  proceedings  is  not  a  ground  for 
refraining  from  passing  sentence  on  her.  EM- 
PRESS V.  MATHURIA,  A.W.N.  1881,  54. 

(22)— Criw.  Pro.  Code,  1872,  s.  186— Deaf 
and  dumb  accused. — Where  a  deaf  and  dumb 
accused  is  charged  with  an  offence,  the  Judge 
should  proceed  with  the  trial,  and  if  he  consi- 
dered that  the  accused  had  not  understood  the 
proceedings  and  the  trial  resulted  in  conviction, 
the  case  should  be  reported.  EMPRESS  v. 
MATHURIA,  A.W.N.  1881,  15. 

(23)— CHto.  Pro.  Code  (1882),  ss.  341,  471— 
Deaf  and  dumb  person  — A  Magistrate  should 
not,  after  convicting  a  deaf  and  dumb  person 
of  an  offence  charged  against  him,  proceed  to 
pass  sentence  on  him,  but  should  stibmit  the 
matter  for  the  orders  of  the  High  Court,  and,  in 
the  absence  of  any  clear  and  specific  provision 
in  the  Code,  should  treat  such  accused  as  a 
lunatic  and  report  the  matter  to  the  Local 
Government.  EMPRESS  v.  Gahna,  37  P.R. 
1889,  Cr.  [Diss.,  12  Cr.L  J  386  =  11  Ind.  Cas, 
250  =  U.B  R.  1910,  I,  57  ;  F.,  12  Cr.  L  J.  613 
=  12  Ind.  Cas.  989=  13  P.R.  1911,  Cr.  =  .39  P.W. 
R.  1911.] 

(24) — Attempt  to  communicate  with  deaf  and 
dumb  accused  essential — Effect  of  failure  to  do 
so. — Where  a  denf  and  dumb  person  was  tried 
withoutany  attempt  being  made  to  communicate 
with  the  prisoner,  held,  that  the  accused  was 
prejudiced  by  the  irregularity.  HIGH  COURT 
Proceedings,  5th  December  1870,  Mo.  2190, 
2  Weir  403  =  6  MH.C.  App.  7. 

(25)— CHm.Pro.Corfe  (1861),  s.  186(3)  (s.   341 
of  the  Code  of  1898) — Dumb  accused — Procedure. 
— Where  a  dumb  person  is  placed   on  his  trial, 
some    means     of     communicating    with    him " 
should  be  adopted.     The  omission  to  do  so  will 
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not  invalidate  the  trial,  unless  the  aocused  has 
been  prejudiced  thereby.  HlQH  COURT  PRO- 
CEEDINGS, 24TH  MAY  1870,  NO.  1024,  2  Weir 
i02. 

(26) — Accused  found  to  be  insane —Enquiry 
into  his  stateof  mini  to  be  held. — When  an 
accusei  is  found  to  De  insane  at  the  trial, 
the  Court  ought  to  make  a  proper  enquiry 
into  the  state  of  the  mmd  of  the  acoused  at  the 
time  of  tht)  commission  of  the  ofiences  charged. 
KIMG-EMPEROR  V  8HB0DIN,  A.W  N.  1902, 
131.  iR  ,  14  Cr.  L.J.  81  =  18  lud.  Cas.  640=15 
0.  0.  321.] 

(27) -Crim.  Pro.  Code  (1882),  s.  464— Mien 
enquiry  can  be  held  by  Magistrate  having  reason 
to  btlieve  that  accused  is  of  unsound  mmd  and 
incapableofmiki'ig  defence. — Chap.  XXXIV  of 
Grim,  Fro.  Co-e,  1882,  contains  only  subsidiary 
provisions  f  ir  deiling  with  an  exoeptionai  class 
of  parsons  charged  with  ofiences.  These  provi- 
sions are  not  to  be  construed  so  as  to  override 
the  general  rules  of  procedure,  except  in  so  far 
as  any  special  provision  is  clearly  incompatible 
with  the  ge-aeral  provisions.  Held,  that,  in  the 
oase  of  a  charge  of  an  ofieuce  under  Ch.  XVlII 
Grim. Pro.  Code,  1882,  made  before  a  Magistrate, 
he  ought  to  make  an  enquiry  into  the  truth  of 
the  charge,  and  it  is  only  when  the  Magistrate 
is  satisfied  after  such  enquiry  that  a  prima 
facie  cise  is  made  out  against  the  accusea,  that 
he  can  hold  the  enquiry  prescribed  by  s.  464, 
into  the  question  whether  the  accused  is  un- 
sound in  mind,  and  oon.'iequently  cannot  make 
his  detence.  Queen-EMPRESS  v.  MAKHAN 
SINGH,  11  P.R.  1894,  Cr. 

(28)— Criw.  Pro.  Code,  ss.  464,  466,  429— 
Lunacy  of  accused— Procedure. — Detention 
in  asi/lum—Apoeal— Revision  —  Penal  Code, 
s.  3'26. — A  Magistrate  who  finds  that  an  accused 
person  was  of  unsound  mind  both  when  he 
committed  the  ofience  and  at  ihe  time  of  the 
tri*l,  should  not  continue  the  trial  but  pass 
orders  under  ss.  464  aad  466  of  the  Grim.  Pro. 
Code.  It  is  not  a  trial  in  which  a  verdict  of 
guilty  or  not  guilty  could  be  legally  pronounced. 
Where,  in  the  above  case,  the  Magistrate 
finished  the  trial  and  finding  the  accused 
guilty  of  an  ofience  under  s.  3-26,  I.P.C.,  ordered 
his  detention  in  the  lunatic  asylum,  held  that 
the  order  being  a  non-appealable  one  was  open 
to  revision  under  s.  439  of  the  Grim.  Pro.  Code. 

Empress  v.  Chadami  Lal,  A  W.N.  1900,  47. 

(29)— Crim.  Pro.  Code  (1872),  ss  186,  297, 
423 — Accused  being  of  unsound  tnind. — S.  186, 
Crim.  Pro.  Code,  1872,  is  intended  to  provide 
for  cases  in  which  the  aocused  person  is  deaf 
»nd  dumb,  or,  from  ignorance  of  the  language 
of  the  country  and  the  want  of  an  interpreter, 
ia  unable  to  understand,  or  make  himself 
understood.  In  such  cases,  the  Kigh  Court 
would  pro  bably  order  the  prisoner  to  be  detained 
during  Her  Majesty's  pleasure.  But  when  the 
accused  is  unable  to  understand  the  proceedings 
owing  to  unsoundness  of  mind,  the  Magistrate 
should     adopt      the     procedure    provided     in 
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Chap. XXXI.  Where  an  imbecile,  who  was,  con- 
sequently, unable  to  understand  the  proceedings 
and  was  incapable  of  making  any  dpfence.  was 
convicted  by  the  Ma,»i8trate,  the  High  Court, 
under  s.  297,  directed  that  the  accused  should 
be  released  on  sufficient  security  being  given 
that  be  would  be  properly  taken  care  of  and 
would  be  prevented  from  doing  injury  to  him- 
self or  to  any  other  person  and  for  his  appear- 
ance when  required  ;  and  that,  in  default  of 
such  security  being  given,  the  case  should  be 
reported  for  the  orders  of  the  Government. 
Empress  v.  Husen,  5  B.  262.  [R.,  7  B.  15, 
Rat.  Un.  Cr.  G.  696,  U.B.R.  1892-1896,  38,  Cr.] 

(30) -Crim  Pro.  Code,  Act  X  of  1872,  s.  426 
— Accused  lunatic — Procedure  —  Where  a  Magis- 
trate finds  that  the  accused  under  trial  is  of 
unsound  mind,  but,  instead  of  staying  the 
trial  and  acting  under  s.  426  of  the  Crim.  Pro. 
Code,  proceeds  with  it  and  acquits  him  under 
8.  84  of  the  Penal  Code,  held  that  the  proce- 
dure was  irregular.  EMPRESS  v.  Ratti,  A.W. 
N.  1882,  106. 

(Si)  —Proceedings  agaitist  persons  of  unsound 
mind — De  novo  trial, — Where  the  trial  of  an 
accused  person,  who  was  remanded  to  custody 
on  the  ground  of  insanity,  was  resumed  upon 
receipt  of  a  letter  from  the  Zillah  Surgeon,  at 
the  point  at  whi'^h  n  had  been  stopped,  held, 
that  the  trial  should  have  been  commenced  de 
710V0  after  finding  with  the  aid  of  assessors  that 
he  was  capable  of  making  his  defence,  and  that 
the  Judge  should  not  have  acted  on  the  letter  of 
the  Zillah  Surgeon,  which  was  not  legal 
evidence.  ACTING  GOVERNMENT  PLEADER 
v.  KUNNUKAN  CHETTI,  2  Weil'  582. 

(32)— C»im.  Pro.  Code  (1872),  a.  186  (3) 
is.  341  of  the  Code  of  1898) — Cohvictton,  when 
accused  dots  not  understand  the  proceedings. — 
Where  the  Magistrate  was  uncertain  whether 
the  accused  understood  the  proceedings,  held, 
that  he  would  not  be  justified  in  convicting  and 
sentencing  the  accused.  HIGH  COURT  PRO- 
CEEDINGS, 18TH  Nov.  1875,  No.  285,  2  Weir 
403. 

(33)— Penai  Code,  s.  8i- Accused  killing  his 
own  children  when  ill  with  fever — Insanity — 
Homicidal  mania  —  Reduction  of  sentence — 
Pardon.  — The  accused  killed  his  two  young 
children  with  a  hatchet.  The  reason  given  for 
the  murder  was  that,  being  ill  with  fever  for 
several  days,  he  was  vexed  with  the  crying  of 
the  children.  It  was  alleged  that  during 
fever  he  was  very  irritable,  sensitive  to  noise, 
and  confucdd  in  his  thoughts,  hut  that  he  did 
not  become  delirious.  His  manner  was  quiet, 
when  questioned,  and  there  was  no  attempt  at 
concealment.  He  fully  confessed,  but  showed 
no  signs  of  sorrow  or  remorse.  Held  that 
the  evidence  was  not  sufficient  to  prove 
that  he  was  not  conscious  of  its  nature.  If  ha 
was  conscious  of  its  nature,  he  should  be  pre- 
sumed to  have  been  conscious  of  its  criminality. 
Held,  therefore,  that  s.  84,  I.P.G.,  did  not 
apply  to  the  case  and  that  he  was  punishable 
under  s.   302,   I.P.C.     But   the    High  Court 
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forwarded  the  proceedings  to  H.E.  tbe  Goveroor 
in  Council,  observing  that  "  there  is  good 
ground  for  clasping  the  case  with  those  of 
{jfreensmith  and  Brixey,  as  to  which  so  high  an 
authority  as  Dr.  Taylor  has  observed  that 
they  fairly  establish  the  occasional  existence  of 
homicidal  mania,  in  which  the  mental  condi- 
tion of  the  accused  persons  at  the  time  of  per- 
petrating the  acts  of  murder  is  such  as  to  justify 
their  acquittal  on  the  ground  of  insanity." 
The  case  is  one  where  future  symptoms  may, 
perhaps,  throw  more  light  on  the  accused's 
state  of  mind,  and  possibly  justify  a  commuta- 
tion or  reduction  of   sentence,    if    not    pardon, 

Queen-Empress  v.  Lakshman  Dagdu,  10 
B.  S12.  [F.,  2B  G.  60i;  Appr.,  12  M.  459  =  1 
Weir  43,  11  Cr.L.J.  105  =  4  Ind.  Cas  985  =  6 
M.L.T.  101  =94  P.L.R.  1909  =  16  P.W.R.  1909; 
B.,  17  C. P.L.R.  113,  13  GrL.J.  104  =  13  lud. 
Cas.  916  =  7  N.LR.  185,  Rat.  Un.  Cr.  C. 
698,  Rat.  Un.  Or.  0.  818;  D.,  14  B.  564,  Rat. 
Un.  Cr.  C.  279.] 

(34) — Substantially  defective  criminal  pro- 
ceedings cannot  be  cured  by  accused'^  waiver. — 
Criminal  proceedings,  which  are  substantially 
bad,  cannot  be  cured  by  any  amount  of  waiver 
or  consent  on  the  part  of  the  accused  not  per- 
sonal to  the  latter.  QUEEN  v.  BHOLANATH 
Sen,  2  C  23.  [F..  12  C.W.N.  140  =  6  Cr.L.J. 
434  ;  R.,  6  C  96,  4  Bom.  L.R.  53,  7  Bom.  L. 
R.  527,  15  C.P.L.R.  66  ;  £).,  6  C.  83  =  6  G.L.R. 
463.] 

(35) — Waiver  of  irregularity. — Where  crimi- 
nal proceedings  are  substantially  bad  in  them- 
selves, defect  will  not  be  cured  by  any  waiver 
or  consent  of   the   accused    or    their    pleaders. 

HossAiN  BuKSH  v.  Empress,  6  C.  96  =  6  C. 
L.R.  521.     (2  0.  23,  R) 

(36) — Waiver  of  irregularity. — If  criminal 
proceedings  are  substantially  bad,  they  will  not 
be  cured  by  any  waiver  or  consent  of  the 
prisoner.  EMPEROR  v.  KASIM,  15  C  P.L.R. 
66.     (2  0.  23,  R.). 

(37-38) — Waiver  of  irregularity  by— If  throwing 
one-self  on  Court's  mercy  amounts  to  a  plea  of 
guilty. — Except  where  the  law  expressly  permits 
waiver,  the  right  of  an  accused  person  should 
not  be  held  to  be  lost  by  his  consent  to  a  pro- 
cedure, or  to  the  admission  of  evidence  which 
the  law  does  not  authorize.  The  prisoner  on 
his  trial  can  consent  to  nothing.  It  is  the  duty 
of  Magistrates  and  all  Criminal  Courts  to 
follow  the  procedure  prescribed  by  law.  and  the 
consent  of  the  accused  cannot  be  invoked 
against  irregularity  in  procedure.  [Not  F.,  39 
0.  781  =  13  Cr.  L.  J.  218  =  14  Ind.  Cas-.  314; 
Diss.,  35  C.  457  =  7  C.  L.  J.  483  =  7  Cc.  L.J. 
220  =  12  C.W.N.  2!6;  Appr.,  32  M.  218  =  5 
M.L.T.  218  =  9  Cr.  L.J.  146  =  1  Ind.  Gas.  54.] 
Where  the  accused  did  not  formally  plead 
guilty,  the  fact  that  he  threw  himself  on  the 
mercy  of  the  Court  should  not  prejudice  him. 
The  testimony  of  persons,  who  have  been 
compelled  to  pay  illegal  gratification,  has  much 
greater  probative  force  than  that  of  ordinary 
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accomplices.  DEPUTY  LEG.\L  REMEM- 
BRANCER v.  Upendra  Kumar  Ghose,  12 
C.W.N.  1M  =  6  Cr.  L.J.  434.  (24  W.R.  Cr.  53, 
10  C.W.N.  669  =  33  C.  649,  F.\  13  W,R.  Cr.  40, 
NotF.) 

(39) — Plea  of  guilty  tohen  offence  was  not 
correctly  staled — Effect- — The  plea  of  guilty  of 
an  accused  person  cannot  be  accepted,  when  it 
is  not  clear  that  the  offence  was  correctly 
stated  to  him.  NGA  PYO  v.  KING-EmPEROR, 
U.  B.  R.  1907.  3rd  Qr  .  Penal  Code,  9  =  7  Cp. 
L.J.  208  =  14  Bur  L.  R.  216. 

(40) — Joint  trial  of  accused — Discharge  of 
co-accused  — Co-accused  called  as  witness — Same 
transaction. — The  police  sent  up  two  accused, 
A  and  B,  separately,  A  charged  under  s.  324, 
Penal  Code,  with  causing  hurt  to  B,  and  B 
under  s.  326  with  causing  grievous  hurt  to  A. 
The  Magistrate  inquired  into  the  case  against 
both  the  accused  jointly,  and,  finding  that  the 
evidence  against  B  was  insufficient,  discharged 
him  and  examined  him  as  a  witness  against  A, 
who  was  convicted.  Held  that,  as  it  was  pro- 
per to  take  the  evidence  of  A  against  B,  as  well 
as  that  of  B  against  A,  the  different  offences 
were  not  committed  in  the  same  transaction, 
and  that  there  should  have  been  separate 
inquiries  against  each  accused.   NGA  Tha  DuN 

Aung  v.  king-Empbror,  2  L.B.R.  106  (i  L. 

B.  R.  56,  20  C.  537.  5  C.L.R.  574,  L.B.R. 
1893-1900,  536,  R.) 

(il)— Joint  trial  of  tioo  or  more  persons — 
Competency  of  one  of  them  to  be- witness  against 
another. — When  two  or  more  persons  are 
jointly  tried,  one  of  such  persons  cannot  be 
called  as  a  witness  either  for  or  against  another 
of  such  persons.  EMPEROR  v.  ViNAYAK  JAGE- 
SHWAR,  15  C.  P.  L.  R.  112.  (5  C  L.  R.  574,  1 
B.  610,  2  A.  260,  7  W.R.  Cr.  44,  16  B.  661,  23 
B.  213,  R.) 

(42) — Examination  of  accused,  object  of — ■ 
Crim.  Pro.  Code  (1882),  ss.  342,  364.— The 
object  of  the  examination  of  an  accused  person 
contemplated  by  ss.  312  and  364,  Crim.  Pro. 
Code  (1882).  is  to  enable  him  "to  explain  the 
circumstances  appearing  in  evidence  against 
him  "  and  it  is  not  to  empower  a  Judge,  before 
any  evidence  has  been  given,  to  extract  damag- 
ing admissions  from  him,  upon  which  to  build 
up  the  case  for  the  prosecution  EMPRESS  v. 
BuDHA.  A.W.N.  1834, 106  ;  Queen  EMPRESS 
v.  Hargobind  Singh,  14  A.  242  =  A. W.N. 
1892, 83. 

(43)— Crijn.  Pro.  Code,  ss-  342,  3Q2— Exami- 
nation of  accused. — The  examination  referred  to 
in  s.  364,  Crim.  Pro.  Code,  is  subject  to  the 
purpose  referred  in  s.  342,  that  is,  to  explain 
any  circumstances  appearing  against  the 
prisoner,  but  not  to  fasten  the  guilt  on  him. 
A  Judge  should  not  so  examine  an  accused 
person  as  to  enable  him  to  supplement  the 
case  for  the  prosecution  and  show  that  he  is 
guilty.  Queen-Empress  v.  Rangi,  10  M. 
299  =  2  Weir  361  =  2  Weir  407. 

(44) — Object  of  examining  accused. — The 
object  of  the  examination  of  the  accused  is  to 
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enable  him  to  explain  circumstances  appearing 
in  the  evidence  against  him  and  not  to  supply 
defects  in  the  evidence.  THA  ZAN  v.  CROWN, 
1  L.B.R.  292. 

(45) — Examination  of  accused, — It  is  the  duty 
of  the  Magistrate,  both  m  summons  and  warrant 
cases,  after  the  witnesses  for  the  prosecution 
have  been  examined,  to  examine  the  accused 
for  the  purpose  of  enabling  him  to  explain  any 
circumstances  appearing  in  the  evidence  against 
him.  Queen  empress  v  Nga  Pyaung, 
U.B.R.  1897—1901,  Vol.  I,  82. 

(46) — Entrapping  accused  to  give  incriminat- 
ing answer,  impropriety  of- — The  sole  objact  of 
the  examination  of  the  accused  should  be  to 
enable  him  to  explain  the  evidence  which  has 
been  given  against  him.  Courts  ought  not  to 
try  to  entrap  the  accused  into  giving  some  in- 
criminating answer.  Failure  to  prove  an  alibi, 
or  even  proof  that  an  alibi  is  false  can  rarely- 
be  safely  regarded  as  evidence  supporting  the 
case  for  the  prosecution.  Ali  Hussan  v. 
QUEEN-E IMPRESS,  L.B  R.  1893—1900,  349. 

(47) — Acctised  not  bound  to  make  admissions 
against  hiviself. — No  man  charged  with  any 
criminal  offence  is  bound  or  is  under  any 
obligation  to  make  any  admission  injurious  to 
his  own  interest,  nor  should  any  judicial  officer 
attempt  to  compel  any  accused  person  to  make 
any  admission  detrimental  to  his  interest.  In 
the  matter  of  the  petition  of  GUDAR  SiNGH,  19 
A.  291  =  A.W.N.  1897,  52. 

(48) — Exainination  of  accused  —  Admission 
of  previous  conviction  —  Value  of  such  ad- 
mission—Grim.  Pro.  Code  (1893),  ss.  342  (1) 
and  511.— Under  s.  342,  cl,  (1),  Grim.  Pro. 
Code,  the  purpose  of  the  examination  of  an 
accused  person  is  to  enable  him  to  explain 
any  circumstance  appearing  in  the  evidence 
against  him.  The  accused  should  not,  in  his 
examination,  be  asked  if  there  was  against  him 
a  previous  conviction  of  which  there  is  no  evid- 
ence; nor,  without  proof  of  the  authorized  kind 
of  previous  conviction,  does  the  mere  admis- 
sion of  an  accused  person  justify  the  use  of  the 
conviction  to  afiect  the  punishment  to  be 
inflicted.  QueeN-EMPRESS  v.  NGA  Po  THET, 
1  L.B.R.  8. 

(49) — Examination  of  accused — Practice. — 
To  put  accused  persons  through  severe  exami- 
nations IS  unfair  to  them.  The  examination 
of  the  accused  should  be  conducted  with  the 
object  of  enabling  them  to  explain  matters  ap- 
pearing in  the  evidence  against  them  and  not 
of  endeavouring  to  prove  the  charge  against 
them  by  their  admissions  and  contradictory 
statements.  EMPRESS  v.  Nagia,  5  C.P.L.R. 
9,  Cr.  See,  also,  HURRY  CHURN  Chucker- 
BUTTY  v.  EMPRESS,  10  C.  140  =  13  CL  R.  358. 

(50) — Exaviinatton  of  the  accused  by  a  Ses- 
sions Judge— S.  250,  Grim.  Pro.  Code  of  1872. 
— A  Sessions  Court,  by  the  exercise  of  the 
power  under  s.  250,  ought  not  to  establish  a 
Court  of  Inquisition  and  to  force  a  prisoner  to 
convict  himself  oy  making  soma  criminating 
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admis.^ions,  after  a  series  of  searching  questions, 
the  exact  effect  of  which  he  may  not  readily 
comprehend.  The  real  object  of  the  power 
granted  by  the  section  is  to  enable  a  Judge  to 
ascertain  from  time  to  time  from  a  prisoner, 
particularly,  if  he  is  undefended,  what  explana- 
tiDii  he  may  ofier  regarding  any  fact  stated  by 
a  witness,  or  after  the  close  of  the  case,  how  he 
can  meet  what  the  Judge  may  consider  to  be 
damnatory  evidence  against  him.  HOSSEIN 
BuKSH  V.  Empress,  6  C.  96=^6  C.L.R.  521. 
[R„  lOM.  295  =  2  Weir  373.] 

(51) — Examination  of  accused — Opportunity 
to  explain  circumstances. — The  accused  should 
be  given  an  opportunity  of  explaining  all  cir- 
cumstances of  importance  appearing  in  the 
evidence  against  him.  QUEEN  EMPRESS  v. 
NGA  THA  DIN,  U  B.R.,  1892— 1896, Yol.  I,  IM. 

(52) — Examination  of  accused — Confession  by 
accused  before  evidence  recorded. — Courts 
should  not  make  an  accused  person,  before  any 
evidence  is  recorded,  confe.=is  his  guilt  and 
admit  facts  that  may  go  to  incriminate  him. 
QUEEN-EMPRESS  v.  BHAIRAB  Chunder 
.CHUCKERBUTTY,    2  C.W.N    702. 

(53) — Nature  of  the  question  to  be  put  to  ac- 
cused.—  The  questions  put  to  the  accused  by  the 
Court  must  be  strictly  limited  to  the  purpose 
of  enabling  him  to  explain  any  circumstances 
appearing  in  the  evidence  against  him.  QUEBN- 
Empress  v.  Hargobind  Singh,  14  A.  242  = 

A.W.N.  1892,  83  ;  HUBRY  CHURN  CHUCKER- 
BUTTY V.  Empress,  10  C.  140  =  13  C.L.R. 
358.      [B.,  4  N.L.R.  l63  =  9Cr.  L.J.  56.] 

(bi) —Examination  of  accused— Objict  of 
legislattore.— The  Legislature  did  not  intend 
that,  under  the  colour  of  an  examination,  under 
s.  342,  Grim.  Pro.  Code,  an  accusad  person 
should  make  statements  such  as  he  might  make 
if  he  were  being  examined  as  an  approver.  SRI 
KiSHEN  V.  KING-EmPEROB,  6  O.C.  204. 
[Diss..  11  O.C.  32^.  8  Cr.  L.J.  393.] 

(55) — Examination  of  accused, — The  examin- 
ation of  an  accused  person  must  not  be  made 
with  a  view  to  eliciting,  by  constant  questions, 
the  truth  out  of  his  mouth,  as  though  he  was 
a  witness.  EMPRESS  v.  BajI,  5  C.P.L  R.  13, 
Cr. 

(56)  —Examination  of  accused  -Practice. — 
The  discretion  given  by  the  law  for  questioning  a 
prisoner  has  not  bean  allowed  for  the  purpose  of 
driving  him  to  make  statements  criminatory  of 
himself.  This  discretion  can  only  be  properly 
exercised  for  ascertaining  from  a  prisoner  how 
he  may  be  able  to  meat  facts  in  the  evidence 
appearing  against  him,  so  that  these  facts 
should  not  stand  unexplained.  It  is  declaredly 
within  the  competency  of  the  accused  to  decline 
answering  any  question,  while  the  Court  is  at 
liberty  to  weigh  his  answers  whether  they  tell 
for  him  or  against  him  Ex  parte  ViRABUTHRA 
GOUD,  2  Weir  253  =  1  M.H.C.  199.  [F. ,  10  M. 
295  =  2  Weir  361,  1  C.L.R,  436,  2  G.W.N.  702.] 

(57) — Accused  not  to  be  cross-examined,  — It  is 
opposed  to  the  principles  of  English  justice  to 
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commence  proceedings  by  subjecting  an  accused 
person,  who  has  not  ofiered  to  make  a  confes- 
sion, to  a  searching  cross-examination  ;  thus,  in 
examining  an  accused  under  a.  364,  Grim,  Pro. 
Code,  it  would  not  be  fair  to  put  him  such  a 
question  as,  "  If  you  did  not  commit  the 
murder,  who  did  ?  "  CHEDAN  v.  KING- 
EMPEROR,  7  O.C.  191. 

(58) — Eliciting  admission  by  cross-examining 
accused  —  To  obtain  an  admission  by  putting  it 
into  the  accused's  mouth  by  cross-examiniug 
the  accused  and  trying  to  prove  the  charge  out 
of  their  mouths  is  unfair.  EMPRESS  v. 
MUSSAMMAT  BHURA,  5  CP.L.R.  II,  Cr. 

(59)  —  When  accused's  examination  should  he 
made. — An  accused  person,  according  to  s.  342, 
Crim.  Pro,  Code,  should  be  examined  by  the 
Court  before  he  is  put  on  his  defence.  QUEEN- 
EmprESS  v.  EAVA  Chela,  Rat  Un.  Cr,  C  227. 

(60)  Crim.  Pro.  Code,  1872,  s.  2bQ— Examina- 
tion of  accused  person. — A  Sessions  Judge  should 
examine  an  accused  person,  whether  defended 
or  undefended,  before  he  is  called  on  for  his 
defence,  the  terms  of  s.  250,  being  in  this 
respect  mandatory.  In  the  event  of  non-respon- 
sion  on  the  part  of  the  accused,  that  fact  should 
be  recorded  before  proceeding  with  the  trial. 
EMPRESS  V.  BAIJU,  A, W.N.  1881,  99. 

(61) — Examination  of  accused — Crim.  Pro. 
Cede,  s.  342.- S.  342,  Crim.  Pro.  Code,  1882, 
imposes  an  obligation  on  the  Magistrate  that 
he  should  question  an  accused  generally  on  the 
case,  after  the  prosecution  witnesses  have  been 
exami^e.l  and  before  he  is  called  on  for  his 
defence.  QUEEN  EMPRESS  v.  MaNCHI,  Rat. 
Un,  Cr.  C.  625  =  Cr.  Rg.  SO  of  1892. 

(62) — Examination  of  accused — Crim.  Pro. 
Code  (1882),  s.  342,  nature  and  scope  o/.— It  is 
obligatory  on  the  Court  to  examine  an  accused 
at  the  close  of  the  case  for  the  prosecution, 
s.  342.  Crim.  Pro.  Code,  1882,  being  imperative, 
as  it  is  a  means  of  enabling  the  accused  to  ex- 
plain what  appears  against  him.  QUEEN- 
Empress  v.  MahaDHU,  Rat,  Un.  Cr.  C.  720  = 
Cr.  Rg.  46  of  1894. 

(63) — Magistrate  qui-stioning  accused — Prac- 
tice.— A  Magistrate  cannot,  before  evidence  is 
taken  for  the  prosecution,  put  questions  to  t-he 
accused  of  the  nature  of  cross-examination.  If 
such  questions  are  put,  the  procedure  is  illegal, 
as  it  could  not  be  said  that  the  questions  are 
put  "  for  the  purpose  of  enabling  the  accused 
to  explain  any  circumstances  appearing  against 
him  in  the  evidence  "  within  ihe  meaning  of 
s.  342    of    the    Code  of    Criminal     Prrcdure. 

Queen-Empress  v.  howthorne,  13  A.  345 
=  A.W.N.  1891,  102.  [B.,  9  Cr.  L.J.  56  =  4  N. 
L.R.  163,   Rat,  Un.  Cr.  C.  679.] 

(64)— Crim.  Pro.  Code  (18S2),  s.  ^^2— Magis- 
trate's authority  to  question  the  accused  in  tlie 
absence  of  evidence  against  him. — Where  there 
is  no  evidence  on  the  record  against  the  accused, 
a  Magistrate  will  not  be  justified,  under  s.  342, 
in  putting  any  question  at  all  to  him,  since  it 
is  onlv  for  the  purpose  of  enabling  an  accused 
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personto  explain  the  circumstances  appearing 
against  him  that  a  question  even  can  be  put ; 
and,  still  less,  is  a  Magistrate  justified  in 
putting  questions  for  the  purpose  of  incriminat- 
ing the  accused,  a  procedure  which  s.  342  was 
specially  designed  to  prevent.  Per  Parker,  J. 
Queen  Empress  v,  Viran,  9  M.  224  =  2  Weir 
123  =  2  Weir  703.  {_F.,  7  O.C  191  ;  ii  .  9  Cr. 
L.  J.  56  =  4  N.L.R.  163,   2  C.W.N.  702.] 

{&b)— Examination  of  acctced persons  by  Magis- 
trate immeaiately  after  making  confessional 
statements— Crim.  Pro.  Code  (18~2).  s.  344. — 
The  practice  of  pressing  for  the  examination  of 
accused  persons  by  Magistrates,  immediately 
after  they  have  made  confessional  statements, 
is  most  undesirable  and  is  calculated  to  defeat 
the  objects  which  the  police  have  in  view.  If 
there  is  any  suspicion  that  the  accused  has  been 
sent  to  the  Magistrate  with  the  express  object 
of  securing  from  him  a  reiteration  of  statements 
made  by  him  while  in  police  custody  or  pre- 
viously the  statements  cannot  be  entitled  to  the 
same  weight  as  when  it  is  clear  that  they  were 
voluntarily  made  in  the  first  instance  by  the 
accused.  REFERRED  TRIAL  NO.  54  OF  1885, 
2  Weir  414. 

(66) — Questioning  accused  at  close  of  prosecu- 
tion for  explaining  circumstances  appearing 
against  him,  when  essential. — Where  it  does  not 
appear  on  the  record  that  a  prisoner  leaves  his 
case  entirely  in  the  hands  of  his  legal  advi.=er, 
tbe  Judge  is  bound,  under  s.  342,  Crim.  Pro. 
Code,  after  the  conclusion  of  the  case  for  the 
prosecution,  to  ask  the  accused  to  explain  any 
circum=itances  appearing  in  evidence  against 
him.  In  the  matter  of  GANDl  TATAIYA  alias 
Venkaiya,  2  Weir  405. 

(67) — Accused  cannot  he  examined  as  witJiess 
in  his  own  case. — Unless  an  accused  person  has 
been  convicted  or  acquitted,  he  should  not,  ex- 
cept in  the  case  where  he  is  made  Qaeen's  evi- 
dence, be  examined  as  a  witness  touching  the 
matter  of  which  he  is  accused.  EMPRESS  v. 
SHAKUR,  5  CP.L.R.  1,  Cr. 

(68)  —  Difference  hetvjeen  accused  making 
statement  under  s  342,  Crim,  Pro.  Code  (1893) 
a»;d  as  witness — Evidence  Act.  s.  132  a7id  Crim, 
Pro.  Code  (1898),  s.  342.— When  an  accused 
person  is  making  a  statement  under  s.  342, 
Crim.  Pro.  Code,  he  can  refuse  to  answer  any 
question.  But,  as  a  witness,  he  is  not  excused 
from  answering  any  question  as  to  any  matter 
relevant  to  the  matter  in  issue.  There  is, 
however,  an  important  proviso  that  no  such 
answer  which  a  witness  shall  be  compelled  to 
give  shall  be  proved  against  him  in  any  criminal 
proceeding  except  a  prosecution  for  giving  false 
evidence  by  such  answer.  EMPRESS  v.  DUB- 
ANT,23  B.  213. 

(69) — Written  statement  by  accused  cannot 
take  the  place  of  examination  of  accused — 
Written  statement,  if  can  he  put  in  at  Sess  ons 
trial. — It  is  doubtful  whether,  in  a  trial  before 
a  Court  of  Session,  the  accused  may  put  in  a 
written  statement  of  defence.     But  it  is  certain 
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that  3uch  a  statement  cannot  be  allowed  to 
take  tbe  place  of  the  examination  of  the  ac- 
cused, which  s.  342,  Grim.  Pro.  Code,  impera- 
tively orders  to  be  made.  EMPEROR  v. 
ANSUIYA,  A.W.N,  1903,  1. 

(70) — Sessions  trial — Accused's  examination 
before  comvutting  Magistrate  —  Confessional 
statement  signed  by  accused — Advi'ssibUitu  be- 
fore Sessions  Judge  — Crim.  Pro.  Code,  s.  '205. — 
Where  the  accused  makes  a  confessional  state- 
ment when  examined  by  the  Migistrate,  tbe 
mere  signing  of  the  statement,  by  the  Magistrate 
would  not  be  sufficient  to  maks  the  examination 
legal  evidence  in  the  Sessions  Court.  The 
certificate  under  the  Ma.gistrate's  hand  required 
by  s,  205  of  the  Code  of  Criminal  Procedure 
should  be  attached.  A  confession  should  be 
recorded  in  the  language  in  which  it  was  made. 
The  question  must  be  put  to  him  in  a  language 
whicb  the  accused  understands,  and  his  answers 
are  to  be  recorded  in  full.  They  are  to  be 
shown  and  to  be  read  to  him.  It  is  obvious 
thit  a  Magistrate  wuo  shows  or  reads  a  confes- 
sion, taken  in  English,  to  a  Nitive  who  does 
nob  understand  Eaglish,  cannot  be  said  to 
comply  with  the  provisions  of  the  law  in  s.  '205, 
Crim.  Pro.  Code.  Or  if  the  Magistrate  trans- 
lates both  the  questions  and  answers,  this 
cannot  be  said  to  be  a  showing  or  reading  of 
the  questions  actually  put,  or  the  answers 
actually  given.  QUEEN  v.  BHEEBEEKEE,  i 
K.W.P.  16. 

(71)  —Record  o>  accused's  statement — Absence 
of  questions— Admissibility, — The  mere  absence 
of  the  questions  in  a  prisoner's  statement  does 
not  render  it  icadmissible.  EMPRESS  v. 
8AGAMBUR,  12  CL.R.  120.  [R.,  9  Cr.  L.  J. 
250  =  1  S  L.R.  Cr.  6  ] 

(72) — Eximiyiation  of  a'-citsed,  record  of. — The 
omission  of  a  Magistrate  to  have  recorded  in 
the  vernacular  the  questions  asked  in  the 
examination  of  the  accused  person  does  not 
necessarily  render  ^ihat  examination  inadmis- 
sible as  evidence.  TiTU  Maya  v.  QUEEN,  8 
C.  618,  Note  =  l  CL.R.  1.  P.B.  [F.,  14  C 
539.] 

(73)  —Sessions  Ju^ge — Trial  —  Examination 
of  accused-— The  provisions  of  s.  34'2,  apply  to 
the  case  of  an  accused  tried  before  a  Se^slons 
Judge,  even  when  he  has  been  questioned  on 
the  case  generally  by  the  Committing  Magis- 
trate. EMPEROR  V.  R\JU  AHILAJI,  9  Bom. 
L.R   730  =  6  Cr.L  J   74. 

(74)  —Irreciularity  in  examining  accused — 
Evidence  Act,  ss.  21,  29.— Where  a  trying 
Magistrate  examined  the  accused  under  s.  342, 
Crim.  Pro.  Code  (1S82),  prematurely  at  a  time 
when  no  evidence  suffijieot  to  connect  them 
with  the  crime,  with  the  commission  of  which 
they  were  charged,  had  been  recorded  against 
them,  held  that,  although  the  Magistrate  was 
wrong  in  examining  the  acoused  under  s.  342, 
Crim.  Pro.  Code,  when  it  was  impossible  that 
they  could  have  been  questioned  for  the  purpose 
of  enabling  them  to  explain  any  circumstances 
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appearing  in  evidence  against  them,  still  their 
statements  actually  made  cannot,  if  apparently 
freely  and  voluntarily  given,  be  rejoctei  as 
inadmissible  in  evidence  on  account  of  this 
irregularity  of  procedure;  and  that  prima  facie, 
as  admissions,  these  statements  w<  re  relevant 
under  s.  21,  Evidence  Act,  there  being  no  other 
section  to  exclude  them,  s.  29  of  the  Evidence 
Act  going  to  show  that  the  mere  fact  of  a  state- 
ment being  made  in  answer  to  questions  is  by 
itself  no  ground  for  exclusion.  QUEEN  EM- 
PRESS v.  Naray-^N,  Rat.  Uo.  Cr.  C.  679  = 
Cr.  Rg  43  of  1893  (13  A.  845,  if.)  [F.,  37  C. 
467  =  11  Cr.L  J.  453  =  7  Ind.  Cas.  359-] 

(75) — Accused's  statements  whether  eviience 
—  Cross-examination  by  cn-accu$ed— Evidence 
Act,  s?.  3,  133  and  30.— Staiement-i  made  by 
an  accuse!  person  are  not  evidence  within  the 
definition  of  "  evidence,"  given  in  s.  3,  Evi- 
dence Act.  An  accused  person  does  not  make 
these  statements  on  oath  or  solemn  affirmation 
and  cannot  be  cross-examined  by  his  co-accus- 
ed. S  133,  Evidence  Act,  does  not  apply  to 
such  statements.  Tbey  can  only  be  taken  into 
consideration  under  s.  30,  Evidence  Act.  NGA 
THA  Nyan  v.  Queen-EMPRESS,  L  BR.  1893 
- 1900,  368.  ( I  M.  163,  15   B.  66.  4  G.  483,  F.) 

(16)— Accused's  statements  to  be  taken  as  a 
ivhole  —Evidence .—The  statements  of  the  ac- 
cused persons  should  be  taken  in  their  entirety, 
and  not  in  part,  even  as  against  those  who 
made  it.  Such  statements  are  no  evidence 
against  any  of  the  accused  other  than  those 
who  made  or  adopted  it.  WAFADAR  KH4N 
v.  QuebnEmpRESS,  21  C.  953, 

(17)  — Confession, how  recorded.— k  confession 
should  be  recorded  in  the  language  in  which  it 
is  made.  QUEEN  v.  BHEEBEEKEE,  4  N.W.P. 
16. 

(78)—  Certificate  attesting  statement  by  accus- 
ed person. — A  certificate,  when  attesting  the 
statement  of  an  accused  person  recorded  under 
s.  364  of  the  Code  of  Criminal  procedure,  need 
not  be  appended  in  the  Court's  own  hand- 
writing ;  it  is  enough  if  it  is  signed  by  the 
presiding  officer  of  the  Court  before  which  the 
statement  is  made.  QUEEN- EMPRESS  v.  RaIZ 
ALI,  A.  W.N.  1900,  203.  (3  W.R.  Cr.  55,  R.). 

{']9)—Statement  of  accusod  to  Magistrate — 
Language  of  record. — The  Magistrate  need  not 
record  the  statement  of  an'accused  in  the  words 
of  the  very  language  in  which  it  is  made,  when 
it  is  a  foreign  language  ;  the  record  must  be  in 
tbe  langui^ge  in  which  it  is  interpreted.  EM- 
PRESS v,  VaIMBILEE,  3  C.  826. 

(80'— C»iw.  Pro.  Code  (1861),  ss.  426  and 
439— Omission  to  record  in  extenso  statement 
mide  by  -prisoner. — The  omission  to  record  in 
extenso  the  ptatement  made  by  a  prisoner  was 
held  not  to  have  prejudiced  the  accused,  inas- 
much as  the  substance  of  his  statement  was  re- 
corded   and    considered     by    the     Magistrate. 

High  court    Proceedings,    ioth   Nov. 
1871,  6  M.H.C.  App,  45.     [D.,  2  Weir  612.] 
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(81) — Recording  of  statement  of  accused  before 
evidence  for  prosecution  taken  down. — It  is  con- 
trary to  law  to  record  the  statement  of  an  ac- 
cused person  under  s.  164,  Crim.  Pro.  Code, 
1898,  before  any  sort  of  evidence  for  the  prose- 
cution has  been  taken.  CHEDAN  v.  KING- 
Emperor,  7  O.C.  191. 

(82)  — Crim.  Pro.  Code  (1882),  s.  364— Pro- 
cedure  —  Recording  statement  by  accused. — In 
this  case  a  Bhil  accused  was  examined  by  a 
Magistrate  in  the  MaratJti  language  and  the 
accused's  answers  were  given  in  Marathi  with 
a  very  large  sprinkling  of  Bliil  terms.  The 
Magistrate  recorded  the  accused's  statement  in 
English.  Held  that  the  Magistrate's  procedure 
was  irregular,  as  he  should  have  recorded  the 
accused's  statements  in  Marathi,  QUEBN- 
Empress  v.  SURMAL,  Rat.  Un.  Cr  C.  633  = 
Gr.  Rg.  4  of  1893. 

{^'i)  —  Signature  of  accused  jyer son  to  statement 
recorded  ztnder  s.  364,  Crim.  Pro.  Code. — A 
Magistrate  ought  to  see  that  the  signature  of 
an  accused  person  to  a  statement  recorded 
under  s.  364,  Cr;m.  Pro.  Code,  is  made  in  the 
immediate  presence  and  under  the  careful  con- 
trol of  the  Magistrate  himself.  Taking  the 
signature  of  ihe  accused  iu  an  adjoining  room 
before  a  clerk  and  not  in  the  immediate 
presence  of  the  Magistrate,  is  not  what  is  intend- 
ed by  the  section.  QueEN-EMPRESS  v. 
Bhika,  Rat.  Un.  Cr.  C.  687  =  Ci'.  Rg.  8  of 
1894. 

(84) — Duty  of  Court  towards  accused — Un- 
defended prisoner. — Where  a  prisoner  is  not 
defended,  the  Court  ought,  in  the  interests  of 
justice,  to  test  the  accuracy  of  the  statements 
made  by  witnesses,  by  questions  in  the  nature 
of  cross-examination.  QUEEN-EMPRESS  v. 
Kallu,  7  A.  160  =  A.W.N.  1884.  314. 

(85) — Presumption — Duly  of  Cowt  towards 
accused — Punishment  of  accused  person. — When 
an  accused  person  is  brought  before  a  Magis- 
trate charged  with  the  commission  of  a  certain 
act  which  makes  dim  liable  to  be  dealt  with  as 
an  ofiender,  the  Court,  iu  deiliug  with  him,  is 
bound  to  take  into  consideration  ail  the  circum- 
stances before  it  which  may  afiect  the  measure 
of  punishment  awarded,  and  must  be  taken  to 
have  considered  them,  whether  it  has  in  fact 
done  so  or  not.     In  the  matter    of    ParBUTTI 

Churn  bose,  3  C.L.R.  406. 

(86) — Right  of  accused — Accused  shotild  be 
given  opvorlunity  to  be  /icacd.  — Although  a 
question  may  be  very  clear  to  a  Migistrate,  yet 
he  ought  to  give  the  accused  already  discharged 
an  opportunity  to  be  heard.     JOY  GOPAL  Ba- 

nerjee  V.  Emperor,  11  CW.N.  173-3  Cr. 
L.J.  16. 

(87) — opportunity  for,  being  heatd.-'iiJo 
order  should  be  passed  against  an  accused 
person,  without  giving  him  an  opportunity  of 
being  heard.  Bri.J  KISHORE  GhOSE  v. 
GOPAL  Rai,  11  C.W.N.  316  =  5  Cr.L  J,  112. 

{8S)— Prosecution  for  false  charge — Necessity 
for  opportzmity  to  accused  to  prove  his  case.— It 
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is  illegal  to  put  a  man  on  his  trial,  without 
giving  him  an  opportunity  to  prove  his  case. 
BHOKTERAM  v.  HEERA  KOLITA,  5  C.  184. 
IB.,  6C.  496  =  7  C.LR.  467.] 

(89)— Crim.  Pro.  Code  (1898),  s.  '242— Oppor- 
tunity to  he  given  to  accused  to  defend  himseli, 
— When  a  case  has  been  begun  as  a  warrant 
case,  it  must  be  continued  as  such.  A  charge 
should  be  framed  when  there  is  a  prima  facie 
case  against  the  accused  and  the  accused 
should  be  given  an  opportunity  of  pleading  and 
defending  themselves.  CROWN  v.  LA  PYU,  1 
L.B.R.  308. 

{90) — Bight  of  accused  to  know  the  charge. — 
An  accused  is  entitled  to  know,  with  certainty, 
the  matter  with  which  he  is  charged  and, 
unless  be  has  this  knowledge,  he  cannot  but 
be  seriously  prejudiced  in  his  defence.  EM- 
PEROR v.  ViNAYAK  JaGESHWAR,  15  C.P.L.R. 
112. 

(91) — Sessions  trial — Accused'' s  right  to  have 
information  of  the  case  he  has  to  ansiver. — The 
law  contemplates  that,  in  the  serious  cases  of 
which  a  Court  of  Sessions  may  take  cognisance, 
the  accused  should  have  some  information  of 
the  case  he  has  to  answer.  QUEEN  v-  CHINNA. 
Vedagiri  Chetti,  4  M,    227  =  2  Weir  584. 

(92) — Right  of,  to  services  of  pleader. — A 
Sessions  Judge  ought,  under  s.  340,  Crim. 
Pro.  Code,  1898,  to  hear  the  pleader  appointed 
by  a  parson  ordered  to  give  security  under 
s.  118.  CROWNv.  Ida,  15  PR.  1900,  Cr.= 
P.L.R.  1900,  Cr.,  59.  (9  C.  878,  16  B.  661,  23 
C.  493,  F.) 

(93) —  Right  of  accused  to  be  heaid  by 
pleader. — In  an  appeal  from  a  conviction  by  a 
Sessions  Court,  the  Chief  Court  ought  to  hear 
the  appellant's  couusel,  and  the  Public  Prose- 
cutor, if  he  appears  (s.  423,  Crim.  Pro.  Code, 
18821  but,  beyond  this,  it  is  not  incumbent 
upon  the  Court  to  bear  anv  one.  AKBAR  v. 
Empress,  29  P.R.  1886.  Or. 

(94)  —Right  of  accused  to  appear  by  pleader. — 
A  District  Magistrate,  having  refur'ed  to  allow 
a  pleader  to  appear  on  behalf  of  two  accused 
persons  under  trial  in  his  Court,  the  Chief 
Court  directed  him  to  allow  the  accused  to  be 
defended  by  counsel  or  pleader,  with  liberty  to 
re-summon  witnesses,  and  afterwards  to  record 
a  fresh  judgment.  Nanak  v.  Crown,  9  P.R. 
1877,  Cr. 

(95) — Admissions  by  pleader  of  accused,  accus- 
ed not  bound  by.— The  admissions  made  by  a 
pleader  who  is  appointed  by  the  Court  to  help 
the  accused  in  his  defence  are  not  binding  on 
the  accused.  QUEEN-EmpRESS  v.  SANGAYA, 
2  Bom.  L.R.  751. 

{96)  —  Right  of  accused  to  have  evidence  against 
him  recorded  as  early  as  possible — Detention  of 
accused  person  in  jail  for  inordinate  period, 
grounds  for. — An  accused  person  has  a  right  to 
have  the  evidence  against  him  recorded  at  as 
early  a  period  as  possible,  and  the  fact  that  there 
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is  or  may  be  a  great  body  of  evidence  forthcom- 
ing against  him  is  not  a  good  ground  for  deten- 
tion for  an  inordinate  period.  MANIKAM 
MUD.iIilv.  guEEN.  6  M.  63  =  2  Weir  409  =  2 
Weir  656  =  ?.  Weir  577.     [R.,  11  M.  98] 

(91)— Magistrate  hound  to  question  accused 
when  brought  before  him — Accustd's  right  to 
have  evidence  recorded  —  Crxin.  Pro.  Code, 
(18981,  ss.  242,  3i4.  — The  trial  of  a  case  should 
not  be  adjourned  till  all  the  absconders  are 
found.  An  accused  has  the  right  to  have  the 
evidence  against  him  recorded  at  as  early  a 
period  as  possible.  The  absence  of  some  of  the 
men  suspected  is  not  a  reasonable  cause  for 
adjourning  the  euquiry  inio  the  guilt  of  the 
accused  who  appear  before  the  Magistrate. 
QUEEN  Empress  v  Nga  Tun  Hla,  i  L.B. 
R.  60.     (6  M.  63,  F) 

(98i — Accused  lohelher  bound  to  produce  any 
evidence.  —  There  is  no  obligation  wh-iiever  im- 
posed on  an  accusel  person  to  produce  any 
evidence,  and  no  inference  could  be  drawn 
against  him  from  non  production  of  such  evi- 
dence until  a  strong  case  is  made  out  against 
him.  Queen-Empress  V.  Narayan  Nathu, 
Rat.  Un.  Cr.  C.  779  =  Cr.  Rg.  43  of  3893.  (16 
B.  423,   19  0.  65,  li.) 

(99) — Quantity  of  evidence  to  he  placed  before 
the  Jury — Btght  o/  accused  to  decide.— It  is  for 
the  accused  person  and  uiitfor  the  Judge  to  say 
vyhat  amount  of  evidence  it  would  be  proper  to 
place  before  the  Jury  in  order  to  establish  the 
case  for  the  defence.  The  Sessions  Judge 
should  not  refuse  to  entorce  the  attendance  of 
certain  witnesses  for  the  defence,  on  the  ground 
that  there  was  ample  record  in  the  evidence 
about  the  matter  for  which  they  were  sum- 
moned. BKOJKNDRA  LAL  SiRKAR  V.  KlNG- 
EMPEROR,  7  C.W.N.  183. 

(100) — Bight  of  accused  to  recall  witness  after 
charge — Record  of  evidence — Crim.  Pro.  Code 
(1898),  ss.  350,  256,  356  and  357.— Alchough 
the  law  does  not  speficially  require  it,  jet,  in  the 
case  ol  accused  persons,  who  are  undefended, 
and  who  are  probably  ignorant  of  their  strict 
rights,  it  is  desirable  that  the  Magistrate,  who 
continues  a  trial,  under  s.  350,  Grim.  Pro.  Code, 
should  inform  the  accused  of  their  rights  under 
that  section  and  should  record  the  fact  that  he 
has  done  so  and  the  reply  of  the  accused.  After 
having  pleaded  to  the  charge,  the  accused 
should  be  asked  whether  they  wished  to  cross- 
examine  any  of  the  witnesses  for  the  prosecu- 
tion. S.  256,  Grim.  Pro,  Gode,  requires  this  to 
be  done.  In  this  case,  again,  the  Code  does 
not  explicitly  require  the  Magistrate  to  record 
that  he  has  observed  the  provisions  of  the  sec- 
tion. But  it  is  a  safe  and  sound  rule  that, 
when  the  law  requires  anything  to  be  done,  the 
fact  that  this  thing  has  been  done  should  be 
recorded.  The  omission  to  record  compliance 
with  s.  256,  Grim.  Pro.  Gode,  is  not  an  irregu- 
larity of  procedure,  in  the  absence  of  any  ex- 
press provision  on  the  subject.  It  is  not  a  suffi- 
cient   compliance    with   the   provisions   of   the 
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Grim.  Pro.  Code,  whether  s.  356  or  357  is  appli- 
cable, to  record  that  a  witness  corroborates 
another.  That  is  a  deduction  from  a  compari- 
son of  the  depositions.  The  evidence  of  each 
witness  must  be  recorded  as  it  is  given.     CHIT 

Tun  v.  Crown,  l  L.B.R.  238. 

(101) — Right  of  accused  to  recall  prosecution 
witnesses — Omission  to  give  accused  opportunity 
to  recall— Efftct- — The  omission  of  the  Magis- 
trate, who  tried  a  case  under  s.  353, 1.P.C,  after 
framing  a  charge,  to  ask  the  accused  whether 
he  wished  to  recall  all  or  any  of  the  prosecution 
witnesses,  and  the  rejection  by  the  Magistrate 
of  an  application  made  by  the  accused  with 
that  object  on  the  ground  that  it  was  too  late, 
was  held  to  be  an  irregularity  that  might  have 
caused  the  accused  substantial  injury  in  his 
defence,  QueeN-EMPRESS  v.  HenrY  C. 
KAPS,  A.W.N,  1902,5. 

(102)— Refusal  to  allow  accused  to  cross- 
examine  prosecution  witnesses  before  framing 
of  charge — Transfer,  grounds  for.— In  a  case 
under  s.  380,  Penal  Code,  the  Magistrate 
should  at  once  give  the  accused  an  opportunity 
to  C!OSd-examine  the  prosecution  witnesses,  if 
they  should  so  desire,  even  though  the  charge 
may  not  be  framed.  But  a  refusal  to  give  such 
opportunity  is  not,  when  the  Magistrate  acts 
bona  fide  horn  a  mistaken  view  of  the  law,  a 
good  ground  for  transferring  the  case.  ASHIR- 
BAD  MUCHIv.  MaJUMUCHINI   8C.W.N.  838. 

(103)— C'iw.  Pro.  Code  (1882),  ss.  256,  257 
— Righi  of  accused  to  have  the  case  postponed  for 
adducing  evidence, — Under  ss.  256,  257,  Grim- 
Pro.  Gode,  the  accused  is  entitled,  as  a  matter 
of  right,  to  ask  that  the  case  might  be  postponed 
to  some  other  day,  so  as  to  allow  him  an 
opportunity  to  adduce  evidence  in  support  of 
his  defence.  SHEIKH  EMTaZ  ALI  v.  JAGAT 
Chandra  Banerjee,  i  C.W.N.  313. 

{iOii  — Right  of  accused  to  make  a  statement. — 
Where  the  accused  wants  to  make  a  statement, 
a  Magistrate  is  not  competent  to  refuse  it.  In 
the  matter  of  ABDUL,  GUFFOOR,   10  CL.R.  54. 

(105)  -  Movements  of  accused  at  the  time  of 
offence,  when  to  be  accounted  for  by  him. — Un- 
less there  has  been  prima  facie  sufficient  legal 
evidence  to  convict  an  accused  of  an  oiience,  he 
would  not  be  bound  to  account  for  his  move- 
ments at  or  about  the  time  of  the  commission 
of   the    rffence.     QueBN-EmpreSS  v.   BEPIN 

Biswas,  10  C.  970. 

(106)— Crim.  Pro.  Code  (1898),  s.  2^2— Right 
of  accused  to  refuse  to  ansiuer  questions. — An  ac- 
cused person  does  not  render  himself  liable  to 
punishment  by  refusing  to  answer  questions 
put  to  him  by  a  Magistrate,  and  the  same  rule 
applies  to  his  examination  before  the  Police 
patel.  Queen-Empress  v,  Jayapa  Nagappa 
Desai,  1  Bom.  L  R.  435. 

{lOD  — Right  of  re- trial  by  Jury  where  con- 
vidian  set  aside  for  niisdircction. — When  a  case 
has  been  tried  before  a  Jury  and  the  conviction 
is  set  aside  on  the  ground  of  misdirection,  the 
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accused  is  entitled  to  have  his  case  ra-tried  be- 
fore a  Jury.  Qucere — Whether  in  setting  aside 
a  conviction  on  the  ground  of  misdirection  to 
the  Jury,  the  High  Court  has  any  power  to 
te-tiy  the  C4se  having  regard  to  8.423.  Crim. 
Pro.  Code.  SADHU  SHEIKH  v.  EMPRESS, 
4  C.W  N.  576. 

(108)— Disobedience  by  accused  already  bound 
to  appear  before  a  Magistrate — Disobtdience  to 
an  oral  order  given  by  poli.e  officer  to  remain  at 
a  certain  place  —Proper  course  to  be  followed  by 
the  police.  Crim.  Pro.  Code.  (I88i),  s-  160.  — An 
accused  person  arrested  by  the  police  and  bound 
to  appear  before  a  Magistrate  on  and  from  a 
particular  date  was  on  the  next  day  orally 
directed  by  the  police  not  to  leave  a  place,  K. 
He  disobeyed  these  directions.  Held  that  an 
accused  person  is  not  legally  bound  to  obey  an 
oral  order  given  by  a  police  cffiser  to  appear  at  a 
certain  p!aee,  not  are  the  police  authorised  to 
give  such  an  order ;  nor  are  they  authorised  to 
require  the  attendance  of  an  accused  person  by 
an  order  in  writing  under  s.  160,  Crim.  Pro. 
Code,  1882.  The  proper  course  for  the  police 
to  follow  is  to  take  bonds  from  the  accused  for 
his  appearance  before  the  District  Superinten- 
dent of  Police  at  K,  in  lieu  of  the  bonds  for 
their  appearance  before  the  Magistrate.  NOA 
KWE  v.  Queen-Empress.  L.B.R.  1893  — 
1900,317.    (7  M.  274,  F.) 

(109) — Special  diary — Right  of  accused  "person 
or  his  agent  to  see  it  or  have  copies  of  it. — A  Cri- 
minal Court  may  psrmit  the  police  officer,  who 
made  the  special  diaty,  to  look  at  it  for  the  pur- 
pose of  refreshing  his  memory,  or  may  use  it  for 
the  purpose  of  contradicting  such  police  officer. 
[F.,  4  A.L.J.  811  =  A.  W.N  1908,  22;  R.,  21  A. 
159.]  Where  the  Police  Officer  does  look  at  an 
entry  in  the  diary  for  the  purpose  of  refreshing 
his  memory,  the  provisions  of  3.  161  of  the 
Evidence  Act  apply,  and  the  accused  or  his 
agent  is  entitled  to  see  such  diary  and  to  cross- 
examine  such  police  officer  thereupon.  A 
special  diary  cannot  he  used  to  enable  any 
witness  other  than  the  Police  Officer  who  made 
it  to  refresh  his  memory  by  looking  at  it,  and 
it  cannot  be  used  to  contradict  any  witness 
other  than  such  Police  Officer.  It  is  the  Court 
which  ifj  entitled  to  use  the  special  diary  for 
the  purpose  of  seeking  for  sources  and  lines  of 
enquiry,  and  for  the  names  of  persons  who  may 
be  in  a  position  to  give  material  evidence. 
Neither  the  aricusfd  nor  his  agent  is  entitled  to 
see  the  special  diary  f.T  auy  purpose,  unless  it 
has  been  used  by  the  Court  for  enabling  the 
Police  Officer  who  made  it  to  refresh  his 
memory  for  the  purpose  of  contradicting  him. 
In  no  case  is  an  accused  person  or  his  agent 
entitled  to  a  copy  of  the  special  diary  or  of  any 
part  of  it.  Hs  right  is  limited  to  that  of 
inspection  in  certain  case's.  QueeN-EmpRESS 
V.  Mannu,  19  A.  390,  F  B.  =  A  W.N, 1897, 174. 

(110)  — O.currence  reports  —  Charge  sheet — 
Public  documents— Evidence  Act,  s-  74 — Right 
of  aceused  to  copies  before  trial. --Held,  by  the 
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Full  Bench  (Subramania  Ayyar,  J.,  aisient- 
\ng : —  An  occurrence  report  made  by  a 
subordinate  police  officer  under  s.  157,  Crim. 
Pro.  Code,  is  not  a  public  document  within  the 
meaning  of  s.  74,  Evidence  Act,  and  the 
accused  is  not  entitled  to  a  copy  of  such  report 
before  trial  Held,  by  Collins,  G.J.,  and 
Benson,  J.  {Sh(phnrd  and  Subramania  Ayyar, 
■J J.,  dissetiting).  —  The  charge  sheet  referred  to 
in  s.  173,  Crim.  Pro.  Code,  is  not  a  "  public 
document"  within  the  meaning  of  s.  74  of  the 
Evidence  Act,  and  an  accused  person  is  not 
entitled  to  a  copy  of  the  charge  sheet  before 
trial.  As  to  whether  an  accused  person  is 
entitled  to  call  for  the  occurrence  report  undei 
s.  157,  Crim.  Pro.  Code  (1832).  the  report  by 
a  subordinate  police  officer  under  s.  168,  Crim. 
Pro.  Code  (1882i,  and  the  police  charge  sheet 
under  s.  173,  Oim.  Pro.  Code  (i8S2).  at  the 
trial.  See  QUEEN-EmpreSS  v.  ARUMUGaM, 
20  M  189  =  2  Weir  763.  F.B  =2  Weir  120  =  2 
Weir  142  =  2  Wiir  144  =  7  M  L  J.  167.  [R., 
17  M.L.J.  471  =  3  M.L.T.  14  =  6  Cr.  L.J.  346  = 
30  M.  466.] 

(Ill) — Police  charge  sheet— Right  of  accused 
to  a  copy  at  the  commencement  of  the  inquiry  — 
A  Presidency  Magistrate  is  entitled  to  refuse  to 
give  the  accused  a  copy  of  the  police  charge 
sheet  at  the  commencement  of  the  trial,  as  such 
charge  sheets  put  in  by  the  Madras  City  Police, 
contain  a  good  deal  of  information  for  the  use 
of  the  Magistrate,  and  are  extracts  from,  if  not 
copies  of  the  police  diary.  QueENEmPRESS 
v.  Venkataratnam  Pantulu,  19  M.  14=2 
Weir  143.     [R.,  20  M.  189  =  2  Weir  763,  F.B,] 

(112) — Accused,  right  of,  to  inspect  documents 
filed  as  exhibits, — An  accused  person  is  entitled 
to  the  inspection  of  all  the  documents  fiiei  as 
exhibits  in  the  c=ise.  In  re  FRANCIS  DOMINGO 
FERNANDES.  1  Bom.  L.R.  433. 

(113)— Con/ession  of  co-accuaed,  whether  suffi- 
cient for  conviction  of  accicsed.  —  An  accused 
pofson  ought  not  to  be  convicted  where  the  only 
evidence  against  him  is  ths^  confession  of  a  cc- 
accused  and  circumstantial  evidence,  which, 
although  true,  would  not  itseU  support  a  con- 
viction. Sri  Kishen  v.  King-Emperor, 
6  O.C.  204.  [Diss.,  11  0.  C.  328  ;  R.,  8  Cr.  L  J. 
393.] 

(114) — Co-nccused  —  Punishment  of  som$, 
whether  an  excuse  for  refusal  to  try  others. — If 
a  body  of  men  commit  an  oSence.  the  Magis- 
trate cannot  say  that  be  considers  the  punish- 
ment on  some  of  them  to  he  sufficient  in 
regard  to  others  who  may  be  equally  euilty, 
though  probably  in  a  different  degree  BiSHEN 
DOYAL  RAI  V.  CHEDIKHAN,  i  C  W.N.  560. 

(115) — Character  of  accused — Measure  of 
punishm(">i.f.— The  character  of  an  accused 
person  may  fijly  be  taken  into  consideration  in 
fixing  the  measure  of  punishment,  but  there 
mur,t  be  discretion  in  the  matter.  QuERN- 
Empress  v.  Nga  Seik,  U  B.R.  1897—1901, 
Vol   I,  318. 
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Accused  Person — continued. 

(116)  —  Youthful  accwted  — Sentence.— Coaxts 
may  take  into  consideraiion  the  youth  of  the 
accused  in  awarding  peiitence  NQA  KYA 
Myin  v.  Queen-Empress,  U  B.R.  1892  — 
1896,  Vol.  1,  209. 

(in)— Appearing  without  summons— Prac- 
tice— Absence  of  ;<ummons  or  co7nplaint.  —If  an 
accused  appears  voluntarily  in  order  to  answer 
a  charge,  the  absence  of  summons,  or  the 
want  of  a  complaint  antecedent  to  the  issue  of 
a  summons,  is  immateri;*!.  ReQ.  v.  SUDASE- 
VAPPA,  Rat   Un.  Cr.  C.  8. 

(118) — Doubt  leading  to  acqui'tal  must  be 
reasonable. — The  doubt,  which  entitles  an  ac- 
cused person  to  an  acquittal,  ia  a  reasonable 
doubt  and  nn  o'her.  QuEEN-EMPRESS  y. 
Daya,  S,C.  221,  Oudh. 

Bribing  a  public  servant  punishable  as 
abettor— See  ABETMENT,  L.B.R.  1893—1900, 
338. 

Evidence  taken  in  absence  of  —  See  ABS- 
CONDING OFFENDER,  21  P.R.  1883,  Cr. 

See  UP.  Act  I  of  1900,  s.  88,  9  0  G.  29-= 
3Cr.  L.J.  205. 

Appeal  by  accused  in  jail  and  by  those  not 
in  jail  — See  APPEAL— GENERAL,  2  Weir  467. 

Change  of  place  of  hearing  of  appeal — Notice 
to— or  his  plaader- See  APPEAL— GENERAL, 
7  P.R.  1691,  Cr. 

Right  of  accused  person  to  know  the  exact 
value  of  the  charge  brought  against  him — Sfe 
Charge— EXPLANATION  OP  Charge,  il  C. 
106. 

Accused's  privilege  of  reoalling  prosecution 
witnesses— Sfe  Crim.  Pro.  CODE,  1898,  ss.  35, 
256,  14  Cr.  L.J.  388  =  20  lad.  Cas.  212  =  6  Bur. 
L  T.  67. 

See  Crim,  Pro.  Code,  1898,  ss.  94,  96,  342, 
36  P.R.  1914,  Cr. 

See  Crim.  Pro.  code,  1898,  ss.  106,  226, 
354,7  M.L.T.  104. 

Whether  a  person  from  whom  security  has 
been  demanded  is  an  accused  person  — See 
Crim.  Pro.  Code,  i898  s=^.  107,  119,  437,  153 
P.L.R.  1911  =  6  P.R.  1911  Cr.  =  10Ind.  Cas. 
178=12  Cr.L.J.  232  =  30  P.W.R.  1911. 

See   Crim.  Pro.  Code,  i898,  ss.  iio,  118, 

437,  '20  P.L.R.  1904. 

Person  proceeded  against  under  s.  110,  Crim. 
Pro.  Code  —See  CRIM.  PRO.  CODE,  IS98, 
83.  123,  340,  25  A.  375  =  A.W.N.  1903,  19. 

See  CRIM.  PRO.  CODE,  1898,  ss.  133.  342, 
488,  9  C.W.N.  983  =  -^  C.L.J.  149. 

'  Accused  person,'  who  is — See  CRIM.  PRO. 
CODE,  1898,  ss.  145.  526,  10  A.L.J.  27  =  13 
Cr.L.J.  452  =  15  lad.  Cas.  84  =  34  A.  533. 

Accused's  disobedience  to  Police  Ofificer's 
requisitioD  to  appear— S'-e  CRIM.  PRO.  CODE, 
1898,  s.  160,  4  Bom.  L.  R.  644. 


Accused  Person — continued. 

Statements  made  by  witnesses  before  the 
investigating  officer — Right  of  accused  to  call 
for  and  inspect  such  statemeals —  See  CRIM. 
PRO.  CODE,  1898,  es.  161,  172,  537,  16  C.  612, 
note. 

Statements  recorded  by  Magistrate  —  Right 
of  accused  person  to  have  copies  of  such  state- 
ments-Evidence Act,  ss.  74.  76— Sfe  CRIM. 
Pro.  Code,  1898,  ss.  162.  164.  173.  30  M.  466 
=  17  M.L  J   471  =  3  M.L.T.  14  =  6  Cr.L.J.  346. 

See  Crim.  Pro.  Code.  1898,  s.  167,  23  B. 
32. 

Omission  of  Magistrate  to  inform  accused 
of  his  right  to  be  tried  by  another  Court— See 
CRIM.  PRO.  Code,  1898,  ss.  190.  191.  537,  28 
A.  212  =  A,W.N.  1905,  258  =  2  A.L.J.  745  =  2 
Cr.L.J.  809. 

See  CRIM.  PRO.  CODE,  1898,  sa.  195  and 
477:  S.C  303,  Oudh. 

See  CRIM.  PRO.  CODE,  1898,  s.  202,  14  C. 
141. 

Right  of  accused  to  reserve  cross-examina- 
tion of  prosecution  witnesses — Refusal  to  grant 
leave  to  reserve— Revision — See  CRIM  PRO. 
CODW,  1898.  s.  208,  subs.  (2),  14  M.L.T.  532. 

Remand  of  accused  to  jail  without  examin- 
ing witness— S«e  GRIM.  PRO.  CODE,  1898, 
ss,  ;!03,  252  and  344,  6  M.  63  =  2  Weir  409  =  2 
Weir.  577  =  2  Weir  656. 

Pined  by  the  Magistrate  without  notice  or 
summons  and  proceedings  recorded  subsequently 
to  trial,  validity  of— See  CRIM.  PRO.  CODE, 
1898,  ss.  243,  262,  263,  555,  15  M.  83  =  2  Weir 
326  =  2  Weir  729. 

Right  of  accused  to  cross-examine  prose- 
cution witnesses  after  charge  framed— Duty 
of  Magistrate- See  CRIM.  PRO.  CODE,  1898, 
s.  256,  11  P.R.  1914  (Cr.). 

See  Crim.  Pro.  Code,  1898,  s.  256,  U.B.R. 
1897—1901,  Vol.  I,  p.  74. 

Examination  of  the  accused,  whether  allowed, 
when  no  evidence  has  been  recorded,  and  whe- 
ther can  be  in  the  nature  of  cross-examination 
—See  Crim.  PRO.  CODE,  1898,  ss.  271  (2), 
342  (1).  439,  494,  5  M.L  T.  216. 

See  CRIM.  PRO.  CODE,  1898,  ss.  287,  289, 
342,  1  0.0.  85, 

Right  of  accused  to  cross-examine  witnesses 
before  commitment  and  to  communicate  with 
pleader— Sre  CRIM.  PRO.  CODE,  1898,  ss.  288, 
342,  21  C.  642. 

Examination  of  af>cused  at  Sessions  trial — 
See  CRIM.  PRO.  CODE,  1398.  s.  2S9,  8.C.  95, 
Oudh. 

Right  of  accused  to  examine  as  vs^itness  any 
person  in  Court  and  use  as  evidence  any  docu- 
ment in  Court— See  CRIM.  PRO.  CODE,  1898, 
s.  291,  16  0.  610. 

Deaf  and  dumb  accused  unable  to  under- 
stand proceedings-  S?e  CRIM.  PRO.  CODE, 
1898,  8.  341,  9  C. P.L.R  88  Or, 
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Accused  Person — continued. 

See  URIM.  PUO.  CODE,  1898,  s.  341,  3  Bom. 
L.R.  371. 

Object  of  examination  of  accused  —  See 
Crim.  Pro.  Code,  1898,  s.  342,  9  Bom.  L.R. 
356  =  5  Cr.  L.J.  332. 

Examination  of— S^e  Gkim.  Pro.  CODE, 
1898,  s.  342,  L.B.R.  1872—1892,  320. 

Ill  health  of — High  Court's  power  to  dispense 
with  the  attendance  of— See  CRIM.  PRO.  CODE, 
1898,  s.  353,  14  Bom.  L.  R.  236  =  15  Ind.  Gas. 
96=13  Cr.  L.J.  464  =  1  Bom.  Cr.  C    111. 

Right  of  accused  to  refuse  to  disclose  wit- 
nesses to  be  examined  by  him  in  Sessions  Court 
—See  CrIM.  Pro.  CODE,  1898,  s.  364,  14  A. 
242=  A.W.N.  1892,  88. 

Examination  of  accused  before  a  Magistrate 
— Admissibility  in  Court  of  Sessious — See 
Crim.    Pro.  Code,  1898,  s.  364,  5  M.H.C. 

App  4. 

Right  to  examine  accused  — Nature  of  such, 
examiaatioD— See  Crim.  Pro  CODE,  1898. 
s.  364,  J5  C.L  J.  323=14  lud.  Cas.  667  =  13 
Cr.L.J   283 

Refusing  to  sign  record — See  CRIM.  PRO. 
Code,  1898,  a.  364  (2s  4  Ur.L.J.  205=3  L.B. 
R.  199. 

Legality  of  trying  accused  twice  on  same 
facts— See  CRIM.  PRO.  CODi?,  1898,  s.  403,  3 
L.B.R.  253  =  5  Cr.L  J.  412. 

See  CRIM.  PRO.  CODE,  1898,  s.  437,  AW. 
N.  1891,  106. 

See  CRIM.  PRO.  CODE,  1898,  ss.  439,  464, 
466,  A.W.N.  1900,  47. 


PRO.  Code,  1898, 


464,  466, 


Code,   1893,  ss.  464,  466, 
Code,    1898,  s.  470,  2  Weir 


See   CRIM 
2  Weic58l. 

See  CRIM.    Pro. 
470,  2  Weir  5S0. 

See  CRIM.  Pro. 
583. 

Crime  committed  while  sufiering  from  tem- 
porary iusanitv— See  Crim.  PRO.  CODE,  1898, 
ss.  470,  471  (1  aud  2),  2  Weir  582. 

Prosecution  against  one  of  two  accused 
withdrawn  — Such  accused  if  competent  witness 
—  Confession  and  prior  statement  of  such  accus- 
ed if  should  be  produced  for  cross-examination 
and  contradiction  — See  CRIM.  PRO.  CODE, 
1898,  s.  494,  18  C.W.N.  1213  =  15  Cr.L  J. 
693  =  26  Ind.  Cas.  141. 

Proper  place  for  accused  persons  in  Courts — 
Allowing  accused  to  remain  outside  the  dock — 

See  Crim.    Pro.  Code.  1898,  s.  526   (8),  13 
Cr.L.J.  584  =  15  Ind.  Cas.  1000  =  5  Bur. L.T.  137. 

Omission  to  call  upon  the  accused  to  enter 
upon  his  defence,  whether  cured  by  s.  537, 
Crim.  Pro.  Code— See  CRIM.  PRO.  CODE,  1898, 
s.  537,  23  0.   252. 

Sessions  trial  for  murder — Application  by 
defence  counsel  for  postponement  of  cross-exa- 
mination till    next-day — Refusal    by    Sessions 


Accused  Person— cott<inwed. 

Court — Efiect — Accused  prejudiced  —  Re-trial 
by  aciother  Sessions  Court  ordered — See  CROSS- 
EXAMINATION.  41  C.  299  =  15  Cr.L  J.  596  = 
25  Ind.  Cas.  348. 

See  Deaf  AND  DUMB  PERSON,  27  C.  368 
=  4  C.W.N.  421. 

Defended  by  Counsel  making  defamatory 
statements  about  a  witness — See  DEFAMA- 
TION, 15M.4l4=lWeir  588  =  2  M.L.J.  142. 

Statements  by— See  EVIDENCE  — GENERAL, 
2  N.W.P.  336. 

Deposition  of  —  Admissibility  in  evidence 
against  him  in  subsequent  proceedings,  condi- 
tion of— See  Evidence— ADMISSIBILITY  of 

EVIDENCE,  11  C.  680. 

Record  in  the  presence  of  the — See  EVI- 
DENCE—DYING  Declaration,  8  c.  2ii  = 
10  C.L. R.  11. 

See  Evidence  act,  1872,  s.  132,  23  B.  213. 

See  False  charge,  6  C.  496  =  7  C.L.R, 
467. 

Judge's  notes  of  evidence  acd  proceedings  — 
Right  of  accused— See  HIGH  COURT,  JURIS- 
DICTION OF— REVISIONAL  powers  OF  HIGH 
COURT,  1  M.H.C.  138 

See  INSANITY,  2  C.  356. 

Entitled  to  benefit  of  doubt— See  INTENTION, 
U.B.R.  1897—1901,  Vol.  I,  316. 

See  IRREGULARITY,  16  C.P.L.R.  9. 

Voluntary  statement  by — Statement  of  wit- 
ness under  compukiou  —  Disiinction  —  See 
PENAL  CODE,  ss.  2,  499,  5C0,  17  C.W.N. 
297  =  14  Cr.  L.J.  100  =  18  Ind.  Cas.  660  =  40  C. 
433. 

Recalling  of  warrant  after  acquittal  of  co- 
accused — Jurisdiction  of  District  Magistrate  to 
issue  fresh  warrant  on  same  matenai-' — See 
PENAL  CODE,  ss.  34,  107,  13  C.W.N.  580  =  15 
Cr.  L.J.  402  =  41  C.  754  =  23  Ird,  Cas.  10C2. 

Under  12  years— Duty  of  Magistrate — See 
Penal  Code,  s.  83,  27  C.  133. 

Examination  of  accuse.^  before  completion 
of  prosecution  evidence — Legality— See  PENAL 
CODE,  ss.  99,  105,  147,  .378,  15  Cr.L  J.  436  = 
24  Ind.  Cas.  172. 

Explanation  consistent  with  innocence  of 
accu.sed — Duty  of  prosecution — See  PENAL 
CODE,  ss.  192.  196,  1  P.R.  1914  Cr.  =  139  P.L. 
R.  1914  =  15  Cr.L.J.  344  =  23  Ind.  Cas.  696. 

Lengthy  examination  of,  before  prosecution 
evidence  is  over— Legality — See  PENAL  CODE, 
s   307,  1  P.W.R.  1910  Cr. 

Nature  of  defence  which  accused  can  set  up 
— Duty  of  Court— Deficiency  in  prosecution  evi- 
dence— Defence  not  bound  to  fill  up  — Right  of 
defence  to  comment  on  such  deficiency — Case 
of  fraud  set  up  by  defence — Opportunity  of 
explanation  to  prosecution — See  PENAL  CODE, 
ss.  399.  402,  18  C.W.N.  498  =  41  C.  350  =  15  Cr. 
L.J.  385  =  23  Ind.  Cas.  985. 
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Accused  Person — concluded. 

Cross-examination  of  accused,  with  a  view  to 
induce  him  to  incriminate  himself —  Legality — 
See  PENAL  CODE,  ss.  464,  465,  467,  17  C.W.N. 
354  =  18  Ind.  Cas.  881  =  14  Cr,  L.J.  129. 

Accused  adopting  false  line  of  defence-  Doubt 
as  to  offence — CoDviction--Legality — See  RAPE, 
12  Cr  L.J.  584  =  12  Ind.  Cas.  848  =  4  But.  L.T. 
136. 

See  Remand,  11  M.  98  =  2  Weir  142. 

Accused's  right  to  be  rescored  to  property  on 
acquittal— Sec  RESTORATION  OF  PROPERTY, 
27  A.  415  =  A.W.N,  1905,  19  =  2  A.L.J.  64  =  2 
Cr.  L.J.  24. 

See  SECURITY  FOR  GOOD  BEH4VIOUR,  27 
C.  656,  6  O.G.  262. 

Whether  person  required  to  furnish  security 
is— See    SECURITY    TO    KEEP    THE    PEACE — 

Evidence  and  procedure,  9  A  452  =  a. W. 
N.  1887,  111. 

Good  character  of  the  accused — Mitigation  of 
punishment— Se<?  SENTENCE— GENERAL,  16 
C.  ^'0. 

See  Sessions  Judge,  Jurisdiction  of,  l 
MH.C.  4. 

Failure  by  accu'^ed  to  call  material  witresFOi) 
if  unfavourable  to  accuse! — See  WITNESS  — 
Examination  of  witnesses,  8  C.  liii. 

Sfe  Witness— Examin.vtion  of  witnes- 
ses, 20  C.  469. 

See  Witness  — Miscellaneous  Cases, 
2N.W.P.  49. 

Acknowledgment. 

Stamp  duty  on  mere— Ste  ACT  X  OF  1862, 
43  P.R    1867,  Cr. 

Refusal  to  deliver  a  receipt --Money  sent  by 
money -order — Acknowledgment  signed — Second 
receipt  refused — Whether  person  refusing  euilty 
—See  ACT  II  OF  1899,  s.  65,  9  A.L.J.  97  =  13 
Or.  L.J.  122  -=13  Ind.  Gas.  778  =  34  A.  192. 

Acknowledgment  of  Debt- 
See  ACT  I  OF  1879.  sch.  I,    art.    1,  10   C  P. 
L.  R.  7  Cr. 
Acquiescence. 

Acquiescence  of  accused  will  not  cure  irregu- 
larity,—  Mere  acquiescence  on  the  part  of  the 
accused  in  an  irregularity  committed  by  the 
Court  will  not  cure  the  defect.  If  criminal 
proceedings  are  substantially  bad,  they  are  not 
cured  by  any  waiver  or  consent  of  the  accused. 
Emperor  v.  Kasim,  15  C.P  L.R.  66. 

Substantial  by  defective  criminal  proceedings 
cannot  be  cured  by  accused's  waiver — See  ACCU- 
SED Person,  2  C.  23,  6  C.  96. 12  C.W.N.  140. 

Order  of  demolition  — Acceptance  of  rates  in 
respect  of  the  premises  pending  negotiation,  if — 
See  BEN.  ACT  III  OF  1899,  s.  449,  14  CW.N, 
912  =  6  Ind.  Cas.  800  =  11  Cr.L.J.  406  =  37  0. 
883. 
Acquisition  of  Land  for  Public  Purposes. 

See  ACT  VI  OF  1857. 


Acquittal- 
See  APPEAL— APPEAL  FROM  ACQUITTAL. 
See  AUTREFOIS  ACQUIT,  PLEA  OF. 
See  COMPLAINT- 

See  Crim.  Pro.  Code,  1898,  s.  403. 
See  Revision. 

(1) — Discharge,  whether  amouy\tsto  acquittal 
—Crim.  Pro.  Code  (1861),  s.  250.  — A  discharge 
under  a.  250,  Crim.  Pro.  Code,  1861,  does  not 
amount  to  an  acquittal.  QUEEN  v.  HUR  PER- 
SHAD,  i  N.W.P-  23. 

(2) — Discharae  tohether  amounts  to  acquittal — 
Crim.  Pro.  Code  (1898),  ss.  259,  403.— The 
order  of  discharge  under  s.  259  is  not  an 
arquittal  under  s.  403  and  has  not  the  effect  of 
an  acquittal.  ChiNNATHAMBI  MUDALI  v. 
S.^LLA  GURUSAWMY  CHETTY,  28  M.  310  =  2 
Weir  325-A  =  2  Cr   L  J.  758. 

('6)  —  Wh?n  acquittal  bars  a  fresh  trial— Crim- 
Pro.  Corte.  (186i),  ss  260,  255— Under  s.  250, 
Grim.  Pro.  Code,  1!;61,  the  mere  discharge  of  a 
person  accused  of  an  offence,  after  his  examina- 
tion by  the  Magistrate,  but  before  the  prepara- 
tion of  the  char^;e,  would  not  enat  1b  i  he  accused 
to  plead  any  previous  acquittal,  if  fresh 
proceedings  be  taken  against  him  for  the  same 
crime  on  other  evidence  before  the  same 
authority.  In  order  to  plead  autrefois  acquit 
successfully,  the  accused  must  have  been  once 
before  formally  put  on  his  trial  after  the  charge 
had  been  legally  drawn  up.  and  formally 
acquitted  under  s.  255,  Crim  Pro.  Code. 
Criminal  Circular  No  1099  of  i864,  l  W. 
R.  Cr    Letters  10. 

(4) — When  previous  acquittal  bars  subsequent 
trial — Acqwttal  on  previous  charge  if  bars  subse- 
quent trial  for  differey.t  offenre— Prisons  Act, 
s.  15— Per  Stuart.  C.  J.  — Where  a  person 
charged  with  the  cffence  of  criminal  trespass  in 
having  taken  food  to  an  under-trial  prisoner  in 
a  havalat  against  the  orders  ot  the  officer  guard- 
ing it  was  acquitted,  hdd  that  a  subsequent 
trial  for  an  offence  unrler  s.  45,  Prisons  Act,  was 
not  barred,  EMPRESS  OF  1NDI.\  v.  Lalai, 
2  A.  301. 

(5) — Acquittal,  effect  of— Acquittal  on  charge 
of  conspiracy  under  s.  121-4,  Penal  Code  (Act 
XLV  of  ]8(y0)  — Subsequent  trial  of  others  on 
identical  charge — Evidence  in  latter  trial  of 
luhat  acquitted  prisoner  had  said  or  done,  if 
admissible. — It  would  be  a  dangerous  principle 
to  adopt  t )  regard  a  verdict  of  not  guilty  as  not 
fully  establishing  the  innocence  of  the  person 
to  whom  it  re'atfs.  (2  K.B.  339,  Relied  upon). 
One  I  was  charged  with  conspiracy  to  wage 
war  against  the  King  under  s.  121-A,  I.P.C.. 
and  acquitted.  In  a  subsequent  trial  of  others 
on  an  identical  charge,  it  was  held  that  what 
he  said  or  did  cannot  be  admitted  in  evidence 
at  such  trial  in  view  of  his  acquittal. 
Emperor  v.  Noni  Gopal  Gupta,  15  C.W. 
N.  646  =  11  Ind.  Cas.  580  =  12  Cr-  L  J.  396. 

(6)— Crim.  Pro,  Code  (1898),  s.  403— PrewoMs 
acquittal  lohen  does  not  bar  subsequent  trial. — 
The  acquittal  of  the  accused  for  preparation  to 
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commit  dacoity  is  no  bar  to  a  subsequent  trial 
on  the  same  facts  for  collecting  men  and  arms 
to  wage  war  against  the  King,  under  s  403  (I), 
Crim.  Pro.  Code.  SaNBAW  v.  CROWN,  1  LB. 
S.  340. 

{l)~Crim.  Pro.  Code  (1898),  s.  403  (I)— No 
complaint  -  Order  of  acquittal  If  fresh  com- 
plaint barred  — A  soldier  from  Burma  (com- 
plainant) sent  an  intimation  to  tbe  District 
Magistrate  that  he  had  authorised  his  brother 
to  file  a  complaint  against  the  accused  for  entic- 
ing away  his  wife.  When  the  case  came  on  for 
hearing,  it  appeared  that  the  brother  had  no 
such  authority  and  the  Magistrate  acquitted 
the  accused.  Tbe  complainant  then  filed  a 
complaint  personally.  Held,  that  the  previous 
acquittal  was  no  bar  to  the  trial  of  the  present 
complaint,  inasmuch  ><.s  the  fiadiog  of  the 
Magistrate  amounted  to  this,  that  there  was 
no  complaint  before  him.  UmeR-UD-DIN  v. 
King-Emperor,  6  A.L.J.  252  =  31  A.  317  =  9 
Cr.  L.J.  525  =  2  Ind.  Caa.  219.  (9  A.  134,  F.B., 
R.). 

(8) — Acquittal  of  some  of  the  accused ~ Revival 
of  proceedings  against  others,  validity  of, — Where 
only  some  of  the  persons  charged  with  having 
committed  an  offtsnce  were  sent  up  for  trial  and 
acquitted,  and  an  application  to  issue  process 
against  tbe  other  persons  charged  was  refused 
hy  the  magistrate,  on  the  ground  that  the  case 
against  them  was  falsa,  held  that,  until  this 
decision  was  set  aside,  no  order  for  the  prosecu- 
tion of  those  persons  could  be  made.  KedAR 
N.^TH  Biswas  V.  Adhin  Manji,  7  C.W  N. 
711.  (4  C.  W.  N.  346,  7  C.W.N.  493.  F)  [F., 
34  M.  253  =  9  M.  L.  T.  93  =  9  Ind.  Cas.  253  = 
12  Cr.  L.J.  41.] 

(9) — Appellate  Court  hearing  app=.al  against 
acqu'ttal.  —  Principles  which  should  guide  an 
appellate  Court  hearing  an  appeal  against 
an  acquittal  indicated.  QUEEN  EMPRESS  v. 
MAUNG  Baw,  L.B.R    1893—1900,42. 

(10) — Revision,  by  High  G mrt  of  order  of  ac- 
quittal.— The  High  Court  will  not  interfere  in 
revision, with  an  order  of  acquittal.  MUNICIPAL 
Committee  of  Dacca  v.  Hangoo  Raj,  8 
C.895.  [F.,5  N  L.R.  4  =  9  Cr.L.J.  211  =  1  Ind. 
Cas.  2.38;  R.,  9  Cr.  L.  J.  437,  L.  B.  R.  1893- 
1900,  41.  U.B.R.  1897—1901,  Vol.  I,  91-] 

(11) — Revision  bp  Chief  Court  of  order  of 
acquittal. — The  Cbief  Court  will  generally  not 
interfere  with  an  acquittal,  simply  because  the 
accused's  witnesses  were  unworthy  of  credit, 
but,  )f  it  finds  that  the  Court  below  erred  on  a 
point  of   law,  it  will  revise  such  order.  SAUN- 

DERSON  V.  Wilson,  10  P.  R.  1900,  Cr  [B.,  157 
P.L.R.  1908,  Cr.] 

(12) — Power  of  High  Court  to  revi'^e  order  of  — 
Bight  of  apoeal  by  Locdl  Government— Crim. 
Pro.  Cede,  (1882),  ss. 417, 439. —The  High  Court 
ordinarily  does  not  interfere  with  an  order  of 
acquittal  in  the  exercise  of  its  revisional  juris- 
dictioQ,   bacauje  an  appoil  can  always  be  made 
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by  the  Local  Government  under  s.  417  of  the 
Code.  Queen-Empress  v.  a.  Haung,  L.B. 
R.  1893—1900,  126.     (15  B.  349,  F.) 

(13) — Revision — Penal  Code,  s.  447 — Crim. 
Pro.  Code  (1898),  ss.4.38,  439.— Where  no  appeal 
has  been  preferred  to  the  Government,  it  is  very 
rarely  correct  to  interfere,  on  revision,  with 
an  acquittal.  MUNSHI  v.  CROWN.  13  P.W.R. 
1907,  Cr. =72  P.L.R.  1908  =  5  Or.  L.J.  438. 
(13  P.  R.  1905,  Cr.  Overruled  ;  Vi  P.R.  1906, 
Cr.  R) 

Hi^}— Order  of  acquittal  based  on  incorrect 
vi>--W  of  laio  —  Revision  — When  an  acquittal 
proceeds  on  a  mistaken  view  of  the  law  the 
High  Court  can  interfere  in  revision.  The 
crmplainant  agreed  to  receive  money  which 
the  accused  charged  with  criminal  misappro- 
priation, promised  to  pay  in  three  days.  The 
Magistrate  thereupon  acquitted  the  accused. 
Held,  that  the  acquittal  was  illegal,  MUSSAM- 
M.^vT  NANHI  BaHU  v.  DHUNDE,6  A.L.J.  758. 

(\5)—High  Court  —  Revision — Acquittal — 
Practice  and  procedure — GritnPro.CocLe  (1898), 
s.  4:i9. — Althjugh  the.  High  Court  does  not 
ordinarily  interfere  with  orders  of  acquittal  in 
revision,  yet,  it  cannot  be  expected  that  it 
would  hesitate  to  do  so,  where  the  acquittal  is 
based,  not  upon  an  appreciation  of  doubtful 
evidence,  but  upon  a  manifest  error  in  law  ap- 
pearing on  the  fac9  of  the  judgment.  It  is  not 
open  to  the  Courts  to  question  the  discretion 
of  public  bodies,  vested  in  them  by  law. 
ahmedabad  Municipality  v.  Maganlal 
Kushaldas,  9  Bora.  L.R.  156  =  5  Cr  L.J. 
171. 

(16) — High  Court's  power  to  remedy  improper 
acquittals.— Tbe  last  clause  of  s.  439,  Crim. 
Pro.  Code,  1882,  contains  nothing  to  prevent 
the  High  Courts  from  remedying  improper 
acquittals  in  the  exercise  of  their  jurisdiction 
under  this  section.  For  instance,  they  may 
reverse  an  acquittal  and  order  a  retrial.  SaiYID 
HASSAN  Raza  Khan  v.  Mir  Mashhadi 
HusAiN,  S.C.  191,  Oudh, 

(17) — Acquittal  on  appeal  to  Sessions  Court — 
Revision  and  order  for  retrial  — Proper  tribunal 
for  retrying  the  case — Crim.  Pro.  Code  (1882), 
s.  439. — With  reference  to  a  person  convicted  by 
a  Magistrate,  but  acquitted  by  the  Court  of  Ses- 
sions in  appeal,  such  order  of  acquittal  being 
reversed  by  the  High  Court  under  s.  439,  the 
order  of  the  High  Court  must  be  one  directing 
the  re  trial  of  the  proceedings  wherein  the  final 
order  has  been  found  to  be  bad,  and  the  Ses- 
sions Court  of  appeal  is  the  proper  tribunal  for 
the  re-trial  of  the  appeal,  or  such  other  Court 
of  eqaal  jurisdiction  as  the  High  Court  might 
entrust  with  the  trial  of  tbe  appeal.  QUEEN- 
Empress  V.  Balw.^nt,  9  a.  134,  F.B.  =  A. 
W.N.  1886.  322. 

(18)  -Poiver  of  Sessions  Judge  to  set  aside  an 
order  of  acquittal — Crim.  Pro.  Code  (1898), 
s.  437. — Where  an  accused  p9rson  is  acquitted 
without  any  charge  being  framed  or  any  wit- 
nesses being    produced    for    the   defence,    the 
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Sessions  Judge  i:^  not  competent  to  set  aside  the 
order  of  acqaittil.  Sayid  Khan  v.  KING- 
Emperob,  1  A  L  J.  413. 

(19) — Power  of  District  Magistrate  to  set  aside 
acquittal. — The  power  of  setting  aside  an  order 
of  aoquittal  is  not  conferred  on  District  Magis- 
trates by  the  Upper  Burma  Criminal  Justice 
Regulation.  QUEEN  EMPRESS  v.  NGA  ChIN. 
U.B.R.  1892-1896,  Yol.  I,  11.  [fl.,  12  Or.  L. 
J.  383  =  11  Ind  Gas.  '247  =  U.B.B.  19i0,  Vol.  I, 
p.  70]. 

(20) — Magistrate  to  explain  circumstances 
under  which  confessing  prisoner  was  acquitted. — 
Where  a  confessing  prisoner  was  acquitted,  the 
officer  acquitting  him  should  be  called  upon  to 
explain  under  what  circumstances  he  acquitted 
the  prisoner  for  the  information  of  the  Court. 
1  W.R.  Cr.  Letters.  2. 

(21) — Grounds  of  commitment  to  be  reported 
to  :Jigh  Court  in  cases  of  acquittals  by  Jury.  — 
Case  where  Sessions  Judges  and  Judicial 
Commissi'iners  were  directed  to  enter,  in  the 
column  of  "Remarks"  of  Sessions  Statement 
No.  3,  whether,  in  oases  of  acquittal  by  a  Jury, 
the  verdicts  have  their  approval,  and.  if  they 
have,  or  where  the  trial  has  been  "  with  Asses- 
sors," whether  the  committing  officers  had  good 
grounds  for  making  the  commitment,  a  special 
report  of  the  circumstances  being  mide  in  any 
case  which  appears  to  call  for  particular  notice. 
CRIMmAL  CiRCUL  vR  No.  2  OF  1869,  ll  W  R. 
Cf.  Cir.  1. 

(22) — Acquittal  of  one  of  a  number  of  accused 
the  rest  of  whom  havb  net  appealed— Procedure. 
— If  an  appellate  Court  acquits  an  accused 
person  on  a  question  of  fact  on  ground-?  common 
to  the  appellant  and  other  accused  persons  who 
havenot  appealed,  the  Chief  Court  should  acquit 
the  latter  on  its  revision  side.  CROWN  v. 
AOHHUR  Singh.  6  P.R.  1867,  Cr.;  LAD  KHAN 
T.  KUBEEM  Khan,  71  P.R.  1866,  Cr 

(23) — Of  an  accused  person  on  the  ground  of 
insanity,  procedure  in  case  of — The  finding  of 
a  Court  should  state  specially  whether  the 
accused  committed  the  act  charged  or  not,  if 
he  be  acquitted  on  the  ground  that,  at  the  time 
at  which  he  was  charged  to  have  committed  the 
oftence,  he  was,  by  reason  of  unsoundness  of 
mind,  incapable  of  knowing  the  nature  of  the 
act  charged,  or  that  he  was  doing  what  was 
wrong  or  contrary  to  law.  CRIMINAL  CIR- 
CULAR No.  22,  idth  DECEMBER  1864,  1  W.R. 
Cr.  Cir.  9. 

{U)—Crhn.  Pro.  Code  (1898),  s.  'idb—Officer 
appointed  to  conduct  prosecution — Withdrawal 
of  case  by  Police  Inspector  not  specifically  per- 
mitted to  conduct  the  prosecutioyi— Acquittal  of 
accused— Illegality. — Criminal  Courts  have  no 
jurisdiction  to  acquit  accused  persons,  on  a 
motion  for  withdrawal  of  the  case  by  a  Police 
Inspector,  who  is  not  specifically  permitted  to 
conduct  the  prosecution  under  s.  495,  Grim. 
Pro.  Code.  CHOCKANADA  GOUNDAN  v. 
Salambura  Goundan,  4  Ind.  Cas.  132. 

See  AJBETMENT,  71  P.R.  1866,  Cr. 
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High  Court  when  will  interfere  in  revision 
with  an  order  of  acquittal  — See  ACT  IX  OF 
1890,  as.  3,  cl.  (4),  122,  138,  (1914)  M.W.N.  124 
=  15  Cr.  L.J.  225  =  23  Ind.  Cas.  177. 

Order  of— Revision — See  BEN.  ACT  Ifl  OP 
1899.  83.  3,  els.  35.  361,  416  (1)1.5),  419,  17  C.W, 
N.  1250=  14  Cr.  L.J.  511=20  Ind.  Cas.  991. 

See  Bom.  ACT  III  OF  1888,  ss.  308,  309, 
342,  4  Bom.  L.R.  575. 

See  APPEAL— APPEAL  FROM  ACQUITTAL, 
29  P.R.  1885  Cr.,  10  P  R.  1897  Cr. 

See  COMPLAINT  —  DISMISS \L  OF  COM- 
PLAINT. 5  C  L  R    359.  7  M.  356  =  2  Weir.  309. 

iSee  COMPOUNDING  OFFENCE,  L.B.R.  1893 
—1900,  2iO. 

Effect  of— See  CONSPIRACY,  16  C.W.N. 
1105=16  Ind.  Cas.  257. 

Legality  of  order  of  acquittal  where  accused 
not  directed  to  appear  at  all — See  Crim.  Pro, 
CODE,  1'398,  S3.  107,  112,  117,  118,  119,  145, 
253,  403,495.  36  M.  315  =  14  Cr.  L.J.  559  =  21 
Ind.  Cas.   159. 

Summon.^  case  tried  as  warrant  case — Dis- 
charge of  accused,  effect  of — See  CriM.  Fro. 
CODE.  1898,  ss.  2i5,  253.  437.  6  Ind.  Cas.  385 
-=8  M.L.T.  78=11  Cr.  L.J.   350. 

Order  of  acquittal  en  account  of  complain- 
ant's ab.^ence,  passed  on  a  date  not  fixed  for 
hearing  of  the  case— Effect — See  Crim.  Pro. 
Code.  1898,  s.  217,  is  C.W.N.  1180. 

Summons    case — Non-appearance     of    com- 
plainant on  date  fixed  for  argument  and  conse- 
quent acquittal  of  accused  if  proper — See  CriM, 
Pro.  Code,  1898,  s.  247.    and    Ch.  XX,   18  C 
W.N.  584  =  15  Cr.  L.J.  163  =  22    Ind.  Cas.  739. 

Complaint  by  servant  on  behalf  of  master 
—  Acquittal  on  death  of  complainant — Com- 
plaint of  same  offence  by  another  servant — Pre- 
vious acquittal  if  bar  to  Magistrates  taking 
cognizince  of  second  complaint  —  See  Crim. 
Pro.  Code,  1898,  ss.  247,  203  =  18  C.W.N. 
1211=15  Cr.  L.J.  726  =  26  Ind.  Cas.  174. 

Acquittal  of  accused  under  s.  247,  Crim. 
Pro.  Code,  procured  by  his  own  trick — Whether 
a  revision  or  appeal  lies  against  the  acquittal — 
Admission  of  additional  evidence  in  appeals — 
Powers  of  Court— Grounds  for  setting  aside 
order  o*  acquittal — English  and  Indian  Law — 
See  CRIM.  PRO.  Code,  1898,  ss.  247.  403,  417, 
435,  439.  26  M.L.J.  160  =  1914  M.W.N.  273 
=  15  Cr.  L.J.  236  =  23  Ind.  Cas.  188. 

Report  of  process-server— Prosecution  institut- 
ed by  District  Judge  on  such  report— Acquittal 
of  accused — Process-server — Liability  to  pay 
compensation — Sfe  CRIM.  PRO.  CODE,  1898, 
s.  250,  25  P.R.  1910,  Cr.  =8  Ind.  Cas.  382=11 
Cr.  L.J.  634  =  195  P.L.R.  1910.    ?fci>..-'     c'M?'. 

On  an  erroneous  view  of  the  law — Interfer- 
ence by  High  Court  at  the  instance  of  a  private 
prosecutor — See  CRIM.  Pro.  CODE  (1899), 
8.258,  11  C.L.J.  113. 
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Setting  aside  of  acquittal  in  revision  on 
application  of  complainant — Powers  of  High 
Court-See  GRIM.  PUO.  CODE  (1898),  ss.  258, 
417,  439,  19  C.W.N.  ISi. 

Order  of  acquittal  set  aside  by  High  Court 
in  revision  on  merits,  on  the  application  of  the 
complaioant— See  CRIM.  PRO.  CODE.  1898,  ss. 
258.  439,  18  C.W.N.  1244  =  15  Cr.  L  J.  722  =  26 
Ind  Cas.  170. 

Power  of  High  Court  to  set  aside  order  of — 
See  CRIM.  Pro,  Code,  189S,  S3.  260,439,  13 
Cr.  L.J.  771  =  17  Ind.  Gas.  403. 

Upon  the  result  of  local  inspection  and  with- 
out taking  oral  evidence  — Order  of,  if  may  be 
set  aside  on  revision— See  CRIM.  PRO.  CODE, 
1898,  ss.  253,  417,  16  C.W.N.  9S4  =  39  C.  931  = 
17  Ind.  Cas.  71  =  13  Cr   L  J    759. 

See  Grim.  PRO.  Code  (1898),  ss.  287,  289, 
342,  10.0,85. 

Fighting  in  the  course  of  which  a  person 
was  killed— Accused  charged  under  s.  325,  IP. 
C — Compounding  of  the  ofiance  by  the  rela- 
tions of  the  deceased — Order  of  acquittal — 
Legality  — Revision— Re-trial — See  Crim.  PRO. 
CODE.'l898,  ss  345  (2),  439  (5),  7  8.L.R.  200 
=  15  Cr.  L.J.  553  =  24  Ind.  Cas.  961, 

Acquittal  on  charge  of  murdor  if  bar  to  trial 
on  charge  of  culpable  homicide— Acquittal  on 
charge  under  s.  302/34,  I.P.C  if  bar  to  trial  on 
charge  under  s.  302/114,  or  302/109,  I.P  C — 
See  Grim.  Pro.  Code,  1898.  ss.  403,  305,  30S, 
271,  272,  18  C.W.N.  723  =  15  Cr.  L.J.  460  =  24 
Ind.  Gas.  340  =  41  G.  1072. 

Order  of — Bar  to  subsequent  proceedings  until 
order  set  aside— See  CRIM.  PRO.  CODE,  1898, 
ss.  403,  423.  530,  556,  8  A.L  J.  1129=  12  Cr.  L. 
J.  575  =  12  Ind.  Cas   839. 

Power  of  appellate  Court— Altering  finding 
of  acquittal  into  one  of  conviction — See  GRIM. 
PRO.  CODE,  1898,  s.  423,  8  A.L.J.  1239  =  12 
Ind.  Cas.  836  =  12  Cr.  L,J.  572. 

See  CRIM.  Pro.  CODE,  1898,  s.  423,  26  M. 
478  =  2  Weir  483  =  13  M.L.J.  263. 

Appeal  not  preferred  by  Grovernment  from 
—Revision— See  GRIM.  PRO.  CODE,  1893,  ss. 
435,  438,439,  24  A.  3i6  =  A.W.N.  1902,  89. 

Revision  against— See  GRIM.  PRO.  CODE, 
1898,  s.    438,    25   A.    128  =  A-W.N.    1902,  200. 

Interference  with  an  order  of — Revisional 
powers  of  High  Court— See  GRIM.  PRO.  CODE, 
1898,  s.  439,  L  B.R.  1893  —  1900.  41. 

High  Court's  powers  of  revision — See  CRIM. 
PRO.  CODE,  1898,  s.  439,  27  A.  359  =  A.W.N. 
1904,  278. 

Accused  when  entitled  to  acquittal  on  revision 
—See  Grim.  Pro.  Code,  s.  439,  28  P.W. 
R.  1914  Cr.  =  168  P.L.R.  1914  =  15  Cr.  L.J. 
591  =  25  Ind.  Cas.  343. 

Of  accused,  when  illegal  —  See  CRIM. 
Pro.  Code,  1898,  s.  495,  4  lad.  Gas.  132. 


Acquittal- concZwded. 

See  Grim.  Pro.  Code,  1898,  ss.  535,  258, 
A.W.N.  1881,  142, 

Accused's  failure  to  exercise  right  of  appeal 
— High  Court's  power  to  acquit — See  GRIM. 
Pro.  Code,  1898,    s.    550,  14  P.W.R.  1909  Cr. 

ESeot  -^n  acquittal  of  omission  to  prepare 
charge— See  DiSCH.VRGE  OF  ACCUSED,  3  A. 
129. 

See  DiSCH A.RGE  OF  ACCUSED,  5  M.H.C. 
App.  2,  3  P.R.  1874,  Cr. 

Previous— Bar  to  trial — See  JOINDER  OF 
CHARGES— GENERAL,  12  Bom.  L.R.  226. 

Acquittal  by  District  Magistrate  —  See 
Magistr.\te.  Jurisdiction  of— Commit- 
ment TO  Sessions  Court,  2  N.W.P.  132. 

See  Murder,  3  ind.  Gas.  622  =  8  P.W.R. 
1909  Cr. 

Re-calling  of  warrant  after  acquittal  of  co- 
accused — Jurisdiction  of  District  Magistrate  to 
issue  fresh  warrant  on  same  materials  —  See 
PENAL  CODE,  ss.  34.  107,  18  C.W.N.  580  =  15 
CR.  L.J.  402  =  41  C.  754  =  23  Ind.  Cas.  1002. 

Erroneous  interpretation  of  law — Acquittal — 
Interference  of  High  Court — See  PENAL  CODE, 
?s.  97,  101,  354.  13  Cr.  L.J.  53  =  13  Ind.  Cas. 
389  =  4  Bur.  L.T.  268. 

Acquittal — Appeal  by  Local  Government — 
Interference  when  justifiable  —  See  Penal 
CODE,  ss.  318,  302,  26  P.W.R.  1913,  Cr.  =20 
Ind.  Gas.  1005  =14  Cr.L.J.  525. 

High  Court's  power  to  alter  acquittal  on  one 
of  two  alternative  charges  iato  conviction — See 
Penal  Code.  ss.  399.  402.  is  G.W.N.  498  = 
410.  350=15  Cr.  LJ.  385  =  28  Ind.  Cas.  985. 

Effect  of— See  PENAL  CODE,  s.  400,  16 
C.  W.  N.  69. 

Value  of  first  report  to  Police— Report  falsify- 
ing prosecution  story — Acquittal —See  PENAL 
CODE,  s.  493,  29  P.W.R.  1911  Gr.  =  12  Cr. 
L.J.  500  =  224    P.L.R.  1911  =  12  Ind.  Cas.  220. 

See  Practice  and  Procedure,  u.  B.  r. 
1897—1901.  Vol.  I,  91. 

Accused's  right  to  be  restored  to  property 
on— See  RESTORATION  OF  PROPERTY,  27  A. 
415  =  A.W.N.  1905,  19  =  2  A.L.J.  64=2  Cr. 
L.  J.  24. 

When  retrial  ordered  in  case  of  —See 
Re-trial,  6  G.P.L.R.  15  Gr. 

On  a  charge  under  s.  211.  I.P.C. — Subse- 
quent sanction  for  perjury  by  the  same  Magis- 
trate under  s.  193,  I.  P.  G.  —  See  SANCTION  TO 
PROSECUTIE— CONDITIONS  REQUISITE  FOR 
GRANT  OF  SANCTION  —  NECESSITY,  SUFFI- 
CIENCY AND  VALIDITY  OF  SANCTION,  1  A.L.J. 
388. 

See  SESSIONS  Judge,  Jurisdiction  of, 
4L.B.R.  49  =  6  Cr.  L.J.  287. 

See  SUMMARY  TRIAL,  1  L.  B.  R.  9. 
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Acts. 

1.— imperial  acts. 

2. — Bengal  acts. 

3.— Bombay  Acts. 

4.— Burma  acts. 

5— Central  Provinces  acts. 

6.— Madras  acts. 

7. — Punjab  acts. 

3.— United  Provinces  acts. 

I,— Imperial  Acts. 
Act  II  of  1839  (Fines  by  Magistrates). 

[REP.  ACT  2iVII  OF  1862J. 

See  ACT  XVIII  OP  1850,  3  B.H.G.  App.  1. 

See  ACT  XXVI  OP  1850,  s.  7,  Rat.  Un.  Or. 
C.  58  =  Cr.  Rg.  7-12-1871. 

Act  V  of  18^0  (Oaths). 

[REP.    ACT  X    OP  1873.] 

See  OATH. 

See  SOLEMN  AFPIRMATION. 

(I)— "Oath,"  meaning  of—"  Oath  "  means  a 
solemn  affirmation  under  Act  V  of  1840,  taken 
instead  of   an  oath.     1  W.  R.  Cr     Letters,  13. 

Act  X  of  1811  (Indian  Registration  of  Ships). 

[Short  title  given,  act  xiv  op  1897. 
Rep.  in  pt.  Act  XVI  op  1874.    Rep.  in  pt. 

AND  AM,— act  XI  of  1850  ;  ACT  VII  OP  1891. 
AM  ,  ACT  V  OP  1883.  S.  38,  DECLARED  IN 
FORCE  throughout  B.I.  EXCEPT  AS 
REGARDS  THE  SCHEDULED  DISTRICTS,  ACT 
XV  OF  1874,  S.  3] 

Temporary  additions  to  open  vessels  — 
"  Strake"—  Meaning  of  the  term—  Rule  of 
measurement  made  by  the  Marine  Department  in 
1873.  — As  there  is  no  express  provision  applicable 
to  temporary  additions  to  open  vessels  either  in 
the  Indian  Acts  XIX  of  1838  or  X  of  1841,  or 
in  the  Merchant  Shipping  Act  of  1854,  the  rules 
of  measurement  issued  in  1873  by  the  Marine 
Department  are  ultra  vires,  so  far  as  they  require 
the  measurement  being  taken  from  the  top  of 
a  temporary  addition  to  the  upper  strake.  An 
additional  structure  of  a  temporary  character 
to  the  bulwarks,  to  be  removed  at  the  end  of 
the  voyage,  does  not  come  within  the  meaning 
of  "  strake,"  which  is  a  structural  portion  of  the 
vessel,  defined  as  a  "  continuous  line  of  plan- 
king or  plates  on  a  vessel's  side  reaching  from 
stem  to  stern."  QUEEN-EMPRESS  v.  JAMU- 
DIN  valad  MAHOMED,  14  B.  170 

Act  XI  of  1841  (Military  Courts  of  Requests). 

[REP.  Act  VIII  OF  1887.] 

(1)  — Ss.  2  and  17  —  Military  Court  of  Be- 
quests, jurisdiction  of. — Act  XI  of  1811  does  not 
confer  jurisdiction  on  a  Military  Court  of 
Requests  to  entertain  a  suit  against  the  Canton- 
ment Magistrate  as  representing  the  Govern- 


I.— Imperial  4 c/s— continued. 

Act  XI  of  1841  (Military  Courts  of  Requests) 

— concluded. 

ment.  It  only  provides  for  the  trial  of  suits 
brought  against  persons  subject  to  the  Articles 
of  War  and  against  settlers,  camp  followers,  and 
other  persons,  who  may  reside  and  carry  on 
business  in  a  Military  bazaar,  and  who  are 
subject  to  certain  Military  regulations.  In  this 
sense,  the  Government  cannot  be  said  to  reside 
and  to  carry  on  business  in  the  Cantonment. 
•70DHRAJ  V.  CANTONMENT  MAGISTRATE  OF 
MORAR,  1  N  WP.  253. 

(2)— S.  11— See  No.  1,  supra. 

Act  XIY  of  1813  (Inland  Customs— Agra). 

[REP.,  ACT  VIII  OF  1875.] 

And  Act  XXXVI  of  1855— Possession  of 
unlawfully  7nanufactured  salt— Rules  of  Ad- 
yninistration  Board. — Rule  32,  of  the  Rules 
issued  by  the  Punjab  Board  of  Administration, 
dated  29th  May,  1851,  for  the  protection  of  the 
salt  revenue,  makes  it  an  ofience  to  be  in 
possession  of  more  than  one  seer  of  unlawfully 
manufactured  salt.  CROWN  v.  VELAYAT,  9  P. 
R.  1872  Cr. 

Act  XXIX  of  1845   (Joint  Zilla  and  Sessions 
Judges). 

[REP.,  ACT  X  OF  1872.] 

S,  5 — Appointment  of  Joint  Judge — The 
consent  of  the  Governor-General  in  Council 
required  by  Act  XXIX  of  1845  for  the  appoint- 
ment of  a  Joint  Judge  must  be  a  ijrevious 
consent.  The  subsequent  ratification  of  the 
appointment  by  the  Governor-Genera!  in  Council 
would  not  validate  all  intervening  judicial  acts 
of  the  Joint  Judge  appointed  by  the  Local 
Government.  REG  v.  RAMA  GOPAL,  1  B.H.C. 
107.  [R.,  9  B.  !J88.  10  B.  263,  6  Bom.  L.R.  131.] 

Act  i  of  1846  (Legal  Practitioners). 

[Short  title  given,  act  XIV  op  1897.. 
Rep.  in  pt.,  Act  XVI  op  i874  ;  act  xil  op 
1876.  Rep.  in  pt.  and  am.,  act  Xll  op  1891. 

AM.,  ACT  XX  op  1853,  S.  4  REP.  (LOCALLY), 
ACT  XX  OP  1865  ;  ACT  XVIII  OP  1879,  S.  42 
(INSERTED  BY  ACT  IX  OP  1884,  S.  9),  REP. 
(IN  BURMA),  ACT  XIII  OF  1898,  S.  18. 
DECLARED  IN  FORCE  THROUGHOUT  THE 
PRESIDENCIES  OP  MADRAS  AND  BOMBAY, 
EXCEPT  AS  REGARDS  THE  SCHEDULED 
DISTRICTS,  ACT  XV  OF  1874,  SS.  4.  5.] 

See  LEGAL  PRACTITIONERS—  PLEADER, 
7  B.HC.A.C.  102. 

Act  XX  of  1847  (Indian  Copyright). 

[SHORT  TITLE  GIVEN,  ACT  XIV  OF  1897  ; 
REP  IN  PT.,  ACT  XVII  OP  1862;  ACT  XIV  OP 
1870;  ACT  IX  OP  1871;  ACT  XVI  OP  1874;  ACT 

XII  OF  1876  ;  ACT  I  OP  1F179.  DECLARED  IN 
FORCE  THROUGHOUT  BRITISH  INDIA  EX- 
CEPT AS  REGARDS  THE  SCHEDULED  DIS- 
TRICTS, ACT  XV  OF  1874,  S.  3  IN  UPPER 
BURMA    (EXCEPT   THE    SHAN   STATES),  ACT 

XIII  OF  1898,  S.  4.] 
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I.— Imperial  i4c/s— continued. 

Act  XX  of  18W  (Indian  Copyright) -conddf. 

See  ACT  XXV  OF  1867. 

See  ST.  5  AND  6  ViC.  C.  45. 

(D— Ss.  3  and  6 — Expunging  entry  from  the 
catalogue  of  books  kept  in  Bombay — Jurisdiction 
of  High  Court  of  Calcutta  — B?  s.  6  of  the  Act, 
the  only  Court  havio^  jurisdiction  to  deal  with 
the  Register  of  Copyright  for  the  purpose  of 
varying  or  expunging  an  entry  was  the  Supreme 
Court  in  Calcutta.  It  had,  therefore,  jurisdic- 
tion over  the  Book  of  Registry  wherever  it  hap- 
pened to  be  kept.  By  s.  9  of  St.  24  and  25  Vic. 
Cap.  104,  the  High  Court  of  Calcutta  took  over 
all  the  powers  of  the  Supreme  Court,  including 
the  powers  exercised  absolutely  in  respect  of  any 
copyright  rfgister.  Held  that  the  Calcutta  High 
Court,  therefore,  has  jurisdiction  to  order  the 
expunging  of  an  entry  in  the  catalogue  of  books 
kept  in  Bombay  under  s.  18  of  Act  XXV  of  1867. 
Ismail  bin  Shaik  Badal  v.  ali  Bhoy 
SARAFALI,  9  C.tf.N.  591  =  1  C.L.J.  278. 

(2)— 8.  6— See  No.  1,  supra. 

Act  XXI  of  18)8  (Wagers). 
[Rep.  Act  ix  of  1872] 
iSee  Tazi  Mandi  Chittis,  8  B.L.R,  412. 

Act  I  of  1849  (Offences  in  Foreign  States). 
[Rep.,  act  XI  of  i872]. 

(1) — Arrest  in  British  territory  by  H.  H.  the 
Nizim's  authorities. — H.  H.  the  Nizam's 
authorities  have  no  power  to  make  an  arrest 
in  British  territory.  Unless  it  is  clearly  alleged 
by  the  complainant  that  the  accused  had  been 
resident  in  British  India  for  six  months  before 
the  o5ence  was  committed,  the  accused  should 
not  be  imprii^oned.  In  any  case,  he  should 
not  be  detained  in  custody  without  the  orders 
of  Governm'=»nt  obtained  under  Act  I  of  1849. 
Kaladgi  Magistrate's  Quarterly  Re- 
turn, Rat.  Uo.  Cr.  C.  35. 

(2) — Ss.  2,  3  and  9 — Jurisdiction  over  offences 
committed  m  foreign  territory. — ^When  the 
accused,  who  has  been  liviag  in  a  foreign  terri- 
tory for  six  months,  is  apprehended  ia  foreign 
territory  and  delivered  to  a  British  Mtgistrate, 
held,  that  the  Magistrate  was  competent  to  hold 
the  preliminary  enquiry,  but,  before  trial,  he 
should  report  the  case  to  the  Deputy  Commis- 
sioner  of  the    Division    and    obev   his    orders. 

Crown  v.  Ram  Sahai,  19  P.R.  1868  Cr. 

(3)— a.  3— See  CH.'iRGE— AMENDMENT  OF 
Charge,  Rat.  Un.  Cr.  C.  33. 

(4)— S,  3 -See  No.  2,  supra. 

(5)— S.  9-—Breich  of  trust  committed  in  Gna 
tried  by  Sessions  Jw^ge  of  Mangahre.  but  no 
order  being  rerorded—New  trial.— Whete  a 
tindal  of  a  small  vessel  had  been  convicted  of 
criminal  breach  of  trust,  which  appeared  to 
have  been  committed  in  Goa,  but  no  order  was 
recorded  by  the  Sessions  Judge  of  Mangalore 
who  tried  the  case  under   s.  9  of  Act  I  of   1849, 


I.— Imperial  Ac/s— continued. 

Act  I    of  1819   (Offences  in    Foreign  States) 

— conc.hided. 

it  was  held  that  there  ought  to  be  a  new  trial. 
High  Court  Proceedings,  lOth  Jan.  1870, 
5  M  HC.  App.  13 

(6)— S.  9.  — See  No.  2,  supra. 

Act  XVIII    of  1850   (Judicial    OfScers'    Pro- 
tection). 

[Short  title  given,  act  XIV  of  1897. 
Declared  in  force  throughout  British 
India  except  as  regards  the  Sched- 
uled District  act  XV  of  1874,  s.  3 :  in 

THE  SONTHAL  PARGANNAS.  RRG.  Ill  OF 
1872,  S.  3.  AS  AMENDED  BY  REG.  Ill  OF 
1899  S.  3;  IN  THE  ANGUL  DISTRICT.  REG  I 
OF  1894.  S.  3  ;  IN  THE  CHITTAGONG  HILL 
TRACTS,  REG.  I  OF  1900,  S.  4  ;  IN  THE 
ARAK AN  HILL  DISTRICT,    REG.  IX  OF    1874, 

s.  3  ;  IN  Upper  Burm\  (except  the  Sh-\n 

STATES),  act  XIII  OF  1898,  S  4;  IN  CERTAIN 
tracts  IN  THE     ChIN     HILLS,     REG.    V   OF 

1896,  s.  3  ;  IN  British  Baluchistan,  Reg. 
I  OF  1890,  S.  3.] 

(1) — Liability  of  judicial  officers — "Jurisdic- 
tion," scope  of.  — Act,  XVIII  of  1850,  not  only 
protects  a  Judicial  Officer  from  suits  for  acta 
done  or  ordered  to  be  done  by  him  in  the  dis- 
chsirge  of  judicial  dutie-  within  the  limits  cf  his 
jurisdiction,  although  tbe  a'jt  isdone  malicious- 
ly, with  gross  and  culpable  irregularity  and 
without  believing,  in  good  faith,  that  he  had 
jurisdiction  to  do  tbe  act  complained  of,  but 
also  protects  bim  from  suits  for  acts  done  or 
ordered  to  be  done  in  the  discharge  of  judicial 
duties,  without  the  limits  of  his  jurisdiction, 
provided  that  be,  at  the  time  cf  doing  the  act 
or  ordering  it  to  be  done,  believed  himself,  in 
good  faith,  to  have  jurisdiction  to  do  or  order 
the  act  complained  of.  The  term  ''jurisdiction" 
means  authority  or  power  to  act  in  a  matter, 
and  not  authority  or  power  to  do  an  act  in  a 
particular  manner.  In  the  matter  of  warrants, 
thfi  protection  aSorded  by  the  section  is  not 
against  suits  for  executing  lawful  warrants  or 
orders,  but  against  suit  fur  executing  warrants 
or  orders,  not  lawful,  provided  that  such 
warrants  or  orders  have  been  issued  by  a  judi- 
cial officer  in  a  matter  within  his  juntdiction, 
and  not  merely  in  a  matter  in  which  such 
judicial  officer  has  authority  or  power  to  issue 
the  particular  warrant.  The  term  "jurisdic- 
tion" should  not  be  construed  as  meaning 
authority  or  power  to  issue  the  warrant  in  a 
particular  matter  and  in  the  particular  manner 
in  which  it  is  issued.  TEYEN  v.  RAM  LAL,  12 
A.  115  =  A.W.N.  1890,  32.  (2  M.I. A  -293.  R.) 
[Diss.,  10  M.L  J,  232  ;  R..  59  P.W.R.  1908.] 

{2)  —  Magistrate,  acting  in  "good  faith." — Suit 
for  damnges  against  Magistrate  for  false  impri- 
sonment.—A.  Miigistrate,  who  fails  to  act  reason- 
ably, carefully, and  circumspectly, cannot  be  said 
to  have  "in  good  faith  believed  himself  to  have 
jurisdiction"  within  the  meaning  of  Act  XVIII 
of  1850  ;  and  consequently  he  cannot  claim  the 
protection    of  that  Act   in  an    action  brought 
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I,— Imperial  >!  c^s— continued. 

Act  XYIII  of  1830  (Judicial   Officers'  Protec- 
tion)— continued, 

against  him  in  a  Civil  Court.  Where  an  action 
in  trespass  for  damages  was  brought  against  a 
Magistrate  who  had  ordered  the  imprisonment 
of  the  plaintifi  under  Reg.  I  of  1874,  while  the 
plaintiff  was  not  a  domestic  servant  falling 
under  the  scope  of  the  Regulation,  while  there 
was  no  crime  imputed  to  him  and  while  he  had 
entered  a  defence  of  not  guilty,  held  that  the 
Magistrate  had  not  acted  in  good  faith  believ- 
ing himself  to  have  jurisdiction,  but  carelessly, 
precipitately  and  without  caution,  and  that  Act 
XVIII  of  1850  did  not  protect  him  from  liability. 
VlTHOBA  MADHARI  v  .  ARTHUR  KING  COR- 
FIELD,  3  B.H.C,  App.  1. 

(3) — Judicial  Officers— Per sonhon?!,  fide  believ- 
ed to  be  dangerously  insane — Bona  &de  detention 
by  public  servant— Liability.— The  Act  is  for 
the  protection  of  judicial  officers,  acting  judi- 
cially, and  officers  acting  under  their  orders, 
and  never  for  the  protection  of  the  Police 
or  a  Magistrate  in  the  exercise  of  Police 
duties.  There  is  no  law  which  authorises 
the  Police  or  a  Magistrate  in  the  exercise  of 
of  Police  duties,  or  an  officer  in  command  of  a 
cantonment,  in  consequence  of  a  bona  fide  belief 
that  a  person  is  dangerous  by  reason  of  actual 
lunacy  to  put  him  into  confinement,  in  order 
that  he  may  be  visited  and  examined  by  medi- 
cal officers,  and  to  keep  him  in  confinement, 
until  such  officers  can  feel  themselves  justified 
in  reporting  whether  the  person  is  a  dangerous 
lunatic  or  not ;  a  fortiori,  this  cannot  be  done 
in  the  case  of  a  bona  fide  belief  of  danger  frcm 
impending  lunacy  ;  so  that  such  officer  would 
not  be  protected  from  liability  in  respect  of  such 
acts.  E.  D.  SINCLAIR,  v.  L.  P.  D.  Brough- 
TON,  9  G.  341=3  G.L.R.  18S,  P.O.  =9  I.  A. 
152  =  5  Shorae  L  R.  136  =  4  Sar.  387  =  Rafiqae 
&  Jackson's  P.  C.  No.  69. 

(4) — Policy  and  scope  of  Act. — The  protection 
afforded  to  judicial  officers  rests  on  public  policy. 
And  though  thereby  a  malicious  Judge  or 
Magistrate  may  be  given  a  protection  designed 
not  for  him,  but  for  the  public  interest,  it  does 
cot  fallow  that  he  can  exercise  his  malice  with 
impunity.  His  conduct  can  be  investigated 
elsewhere  and  due  punishment  awarded. 
GlBJASHANKAR      NARSIRAM      V.         GOPALJI 

GUDABBHAI,  7  Bora.  L.  R.  951. 

(5) — Local  nuisance — Jurisdiction  of  Magis- 
trate.— A  Magistrate  is  not  warranted  in 
convicting  and  imprisoning  a  person  for 
disobeying  an  order,  the  legality  of  which 
was  then  properly  under  the  consideration  of  an 
appellate  Court.  Reg.  v.  DALSUKRAM 
Haribhai,  2  B  H.C.  384. 

(6) — Bona  fide  discharge  of  duty  by  Judicial 
Officers— Liability  of  Secretary  of  State. — A 
Magistrate,  acting  bona  fide,  is  not  liable  far 
anything  done  by  him  in  the  exercise  of  his 
duty,  however  wrong  the  Act  may  be.  The 
Legislature,  by  Act  XVIII  of  1850,  while  free- 
ing the  agent,  the  person  who  actually  commits 


/. — Imperial  Ads — continued. 

Act  XYIII  of  1850  (Judicial  Officers'   Protec- 
tion)— continued, 

the  tort  complained  of,  and  who  would  be  the 
person  primarily  responsible,  from  all  responsi- 
bility, could  not  have  intended  to  leave  the 
principal  liable.  MOTI  Lal  GhosE  v.  SECRE- 
TARY OF  State  for  India,  9  C.  W.  N.  495  = 
1  C.L.J.  355.  (4  M.  344,  1  C.  11,  R  ) 

(7,  8) — Liability  of  Magistrate— Order  tinder 
Grim  Pro.  Code  (1861),  ss.  62,  308.— Act  XVIII 
of  1850  does  not  protect  a  Magistrate  who  has 
not  acted  with  due  care  and  attention.  The 
mere  absence  of  mala  fides  is  no  defence.  A 
Magistrate  cannot  be  said  to  have  "  in  good 
faith"  believed  himself  to  have  jurisdiction  to 
do  or  order  the  act  complained  of,  unless  he, 
in  arriving  at  that  belief,  acted  reasonably, 
circumspectly,  and  carefully.  A  Magistrate 
would  not  be  personally  liable  for  an  act 
done  by  him  under  a  misconstruction  or 
misinterpretation  of  the  law,  if  his  proceeding 
were  in  other  respects  regular,  and  if  the  mis- 
construction or  misrepresentation  were  one 
which  might  have  been  put  upon  the  law  by 
reasonable  man,  acting  with  ordinary  care  and 
attention.  But  a  Magistrate  is  not  protected 
by  saying  he  misconstrued  the  law,  unless  his 
proceedings  have  been  in  other  respects  regular, 
and  the  view  of  the  law  taken  by  him  is  such 
as  a  reasonable  and  careful  man  might  take. 
[Expl.  15W.R,  293;  R.,  16W.R.  63.]  When 
a  Magistrate  violates  the  plain  language  of  the 
law  and  the  very  first  principles  of  judicial  in- 
quiry, his  proceedings  presumably  are  charac- 
terized by  want  of  care.  TARAKNATH  MOOKHO- 
PADHYA  v.  Collector  op  Hooghly,  4 
B.  L.  R.  a.  G.  37  =  13  W.  R.  13  ;  COLLECTOR 
OP  Hooghly  v.  Tar^knath  Mukho- 
padhya,  7  B.L.R.  449  =  16  W.  R.  63. 

{9)— Grim.  Pro.  Gcde  (1861),  ss.  68,  212— 
Liability  of  Magistrate. — In  a  suit  for  damages 
against  a  Magistrate  who  had  ordered  the  search 
of  the  plaintiff's  house  and  detained  plaintiff 
(woman)  till  she  furnished  bail,  without  any 
proof  of  the  commission  of  any  ofience  by  her 
held  that  neither  Act  XVIII  of  1850  nor  ss.  68, 
212  of  the  Crim.  Pro.  Code  (1861),  protected 
the  Magistrate  who  had  failed  to  act  reason- 
ably, carefully  and  circumspectly  in  taking  the 
steps  complained  of  in  the  discharge  of  his  duty 
as  a  Magistrate,  since  such  conduct  was  incon- 
sistent with  good  faith.  ViNAYAK  DIVAKAR  v. 
Bai  Itcha,  3  B.H.G.A.C.  36  ;  (3  B.H.C. 
App.  1,  F.)  [R.,  12  A.  115,  6  Bom.  L.  R.  131, 
13  W.  R.  13.] 

(10)  Magistrate  acting  bona  fide  without 
jurisdiction  — "  Jurisdiction" — Order  for  compen- 
sation to  the  accused — Warrant  to  bring  com- 
plainant to  hear  judgment. — Where  a  Magistrate 
acts  without  jurisdiction  in  the  bona  fide  belief 
that  he  has  jurisdiction,  he  is  protected  by  Act 
XVIII  of  1850,  and  no  suit  will  lie.  The  act  of 
issuing  a  warrant  for  the  arrest  of  the  com- 
plainant to  hear  an  order,  which  directed 
him  to  pay  compensation  to  the  accused 
is  not  an  act  within  the  "  jurisdiction  "   of  the 
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/. — Imperial  Ac^s— continued. 

Act  XVIII   of  1830   (Judicial  Officers'  Protec- 
tion;— concluded- 
Magistrate  within  the  meaning  of  that  word,  as 
used  in  Act  XVIII  of  1850.  MAHALINGA  AIYAR 
V.  RAJAM  AIYAR,  10  M.L.J.  232. 

(II)— Cantonment  officer  making  bona  fide 
mistake  in  discharging  duty.— The  Commanding 
Officer  in  a  Cantonment  is  vested,  within  the 
cantonment,  with  all  the  polica  powers  which  a 
District  Masistrate  can  have  in  his  district  and 
any  bona  fide  mistake  committed  by  him  in 
the  performance  of  his  duty  is  excusable  in  law. 
L  P.  D.  PROUGHTON  V.  E.  D.  SINCLAIR, 
S.  C.  19,  Oudh.  [Reversed,  9  C.  341.  P.C] 

{V2)— Negligent  and  wrongful  payment  of 
money  by  a  Judge— Cause  of  action  not  disclosed 
—Locus  scandi.— A  Judge  jjnowingly  pronounc- 
ing illegal  orders  is  responsible  to  the  State  only, 
and  cannot  be  sued  so  long  as  he  keeps  within 
his  jurisdiction,  though  he  may,  in  certain  cases 
and  by  a  particular  procedure, be  held  criminally 
responsible.  A  contrary  system  would  produce 
great  inconvenience  by  allowing  "  every  losing 
party  of  whom  there  must  be  one  in  every  suit, 
to  bring  an  action  agaiust  the  Judge,  and  the 
Judge  in  his  turn,  if  unsuccessful,  suing  the 
other  Judge  who  had  pronouoced  against  him.  1 
MAUNG  MYAT  MIN  V.  MAUNG  WAIK,  L.  B.  \ 
R.  1872—1892,  83-  j 

(1^)— Delay  in  trial  of  vrisoners— Civil  action   I 
Jordamages—S.22,Crim.  Pro    Code   (1361).—    j 
A  Deputy  Magistrate,  who,  without  reasonable    | 
cause,    deHys   proceeding  with  the  trial  of  per- 
sons whom  he  keeps  in  jail,  is  liable,  notwith- 
standing the  above  Act,  to  an  action  in  damages 
if  the  prisoners  are   eventually  acquitted.     By 
s.  22,    Crim    Pro.   Code   (1861),    a   Magistrate 
may,   by  a   written  order,  from    time  to  time, 
adjourn  an   enquiry  for   a  period  not  exceeding 
15  days.     QUEEN  v.  SAHOO,  11  W.R.  Cr.  19. 

(14)— See  BAIL,  2  M.H.C.  396. 

(15)— See  DEFAMATION,  4  P. W.R.  1910,  Cr. 

(10)- S.  1— See  ACT  XI  OF  1878,  s.  25,  8 
C.  L.J.75. 

(17)— S.    1— See  GRIM.    PRO.   CODE.    1898, 
SS.96,  105,  165,  13  C.W.N.  458  =  9  C.L  J.  298  = 
36  C.  433  =  5  M.L.T.  367. 
Act  XXI  of  1850  (Caste  Diaabilities  Removal). 

[SHORT  TITLE  GIVEN.  ACT  XIV  OP  1897. 
DECLARED  IN  FORCE-THROUGHOUT  BRITISH 
INDIA  EXCEPT  AS  REGARDS  THE  SCHEDULED 
DISTRICTS,  ACT  XV  OF  1874,  S.  3 ;  IN 
THE  SANTHAL  PARGANAS,REG.  Ill  OF  1872, 
S.  3,  AS  AMENDED  BY  REG.  Ill  OP  1899,  S.  3; 
IN  THE  ARAKAN  HiLL  DISTRICT  (WITH 
MODIFICATIONS),  REG.  IX  OP  1874,   S    3.] 

{!)— Exclusion  from  cas^e.— Exclusion  from 
caste  is,  after  the  passing  of  Act  XXI  of  1850, 
not  a  ground  for  exclusion  from  inheritance. 
BHUJJAN  LAL  V.  GYA  PERSHAD,  2  N.W.P. 
4i6. 

(2)— Ss.  49  and  90  —  Intoxicating  drug— 
impost." — "Post"  or  the  poppy  head  in  which 


/. — Imperial  /4c<s— continued. 

Act  XXI  of  1850  (Caste  Disabilities  Removal) 

— concluded. 

opium  has  been  allowed  to  ripen,  and  which  is 
expressly  grown  for  the  purpose  of  mixing  with 
water    to    drink,  is    an    "intoxicating   drug." 

Crown  v.  Gunga  ram,  9  P.R.  1870,  Cr. 

(3)— S.  90  'See  No.  2,  supra. 

Act  XXYI  of  1830  (Improvements  in  Towns). 

[Rep.  in  part,  act  XIV  of  1870.  Rep.  (in 

AGRA),  act  VI  OP  1868,  S.  5  ;  (IN  PUNJAB), 
ACT  IV  OP  1873  ;  (IN  BOMBAY),  BOM.  ACT  VI 
OF  1873;  (IN  BENGAL,  EASTERN  BENGAL  AND 
ASSAM),  BEN.  ACT  V  OP  1876  5  (IN  SINDH), 
Bom.  ACT  I  OF  1879  ;  (LOCALLY  IN  MADRAS), 
MAD.  ACT  X  OF  1865.] 

(1) — Municipal  Comviissioner,  if  public  ser- 
vant.— A  Municipal  Commissioner,  appointed 
under  the  above  Act,  is  a  public  servant  within 
the  meaning  of  Reg.  II  of  1827.  s.  43  GREANES 
v.  Bhagvan  Tulsi,  4  B  H.CA.C.J.  93.  [Aijpr., 
1  B.  628;  D.,  14  B.  2S6.] 

(2) — Mu7iicipal  Chairman,  if  a  public  servant 
— Penal  Code,  s.  174. — The  Chairman  of  the 
Municipal  Commission,  appointed  under  Act 
XXVI  of  1850,  although  a  public  servant,  is 
not  legally  competent  as  such  to  issue  an  order 
for  attendance  before  him.  Hence,  disobedience 
to  such  an  order  is  not  an  offance  within  s.  174, 
I. P.C.  REG.  v.  PURUSHOTAM  VALJI,  5  B  H. 
C.  Cp.  33.      [R.,  Rat.  Un  Cr.  C.  488.] 

(3) — Fine  by  pound-keeper  whether  bars  trial 
under  this  Act. — A  fine  levied  by  a  pound-keeper 
is  not  a  punishment  imposed  on  conviction  for 
an  ofience,  and  it  is  an  error  to  bold  that  a 
person  cannot  be  tried  for  an  oSence  under  the 
above  Act,  because  he  has  paid  a  fine  under  s.  6 
of  Act  III  of  1857.  Reg.  v.  DuRGARAM 
Madhav  Ram,  7  B  H.C.  Cr.  55. 

(i)— Order  forbidding  nuisance— Power  of 
Magistrate. — A  Magistrate,  as  the  President  of 
a  Municipal  Committee,  has  no  power  to  issue 
an  order  forbiddiog  as  a  nuisance,  au  act  not 
included  in  the  rules  passed  under  Ast  XXVI 
of  1850.  Government  v.  Sham  soonder, 
I  1  Agra  34,  Cr. 

'  (4-a) — Bight  of  Subordinate  Magistrate  to 
take  cognizance  o/  offence  against  Municipal 
rules, — By  virtue  of  the  last  para,  of  the  sche- 
dule, headed  "  OSences  against  other  laws,  " 
added  to  the  Code  of  Criminal  Procedure  by 
Act  VIII  of  1869,  a  Subordinate  Magistrate, 
second  class,  can  take  cognizance  of  the  oSence 
of  a  breach  of  the  Municipal  rules  promulgated 
under  the  above  Act.  Reg.  v.  DharmayA 
miati  SANGAPA,  8  B.H.C.  Cr.  12.  iAppr.,B 
B.H.C.  Cr.  39,  F.B.] 

(4-6)  —  Jurisdiction  of  Magistrates  to  try 
offenders  against  such  rules. — The  authority  to 
try  oSenders  against  such  Rules  or  Byo-laws  is 
vested  in  the  Magistrate  of  the  country,  and 
subordinate  as  well  as  other  Magistrates  have 
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•#. — Imperial  Mc/s— continued. 

Act  XXVI  of  1830  (ImpFOveraents  in  Towns) 

— continued. 

jurisdiction  to  try  such  oSandera.  REG.  v. 
Yenku  Bapuji,  8  B  H.C.  Cr.  39,  F.B.  (8  B, 
H.C.  Cr.  12,  Apfr.) 

(5)— (See  Contempt  op  Court,  5  B.H.C. 
•Cr.  33. 

(6)— See  Magistrate.  Jurisdiction  of 
— MISCELLANEOUS,  8  B.H.C.  Cr.  39,  P.B. 

(7)— See  POUND-KEEPER,  7  B.H.C.  Cr.  55, 

(8)  -S.  1— Prospective  fine,  —  Where  the 
accused,  being  convicted  of  disobedience  to  the 
order  of  the  Muaicipai  Commissioner,  was 
ordered  to  pay  a  fine  of  Rs.  20,  and  w;is  allowed 
8  days  within  which  to  comply  with  the  order, 
but  failing  to  do  so,  a  fine  of  Ri.  2  was  imposed 
upon  him  for  each  day  daring  which  such 
disobedience  should  be  wilfully  continued,  held 
that  the  latter  portion  of  the  order  was  not 
legal.  REG.  v.  JAGANNATHBHAT  bin  APPA- 
BHAT,  5  B.H  C.  Cp,  103. 

(9)— S.  1—Crim.  Pro.  Cade,  Act  XXV  of 
1861,  s.  61 — Conviction  under  Act  XXVI  of 
1850 -Act  II  of  1839— Fmei.— The  provision  in 
s.  61,  Crim.  Pro.  Code,  1861,  for  imprisonment 
in  default  of  fine  is  not  applicable  to  a  penalty 
imposed  under  the  Rules  framed  under  s.  7  of 
Act  XXVI  of  la50,  since  such  fines  are  to  be 
levied  under  Act  II  of  1839.  It  is  illegal  to 
pass  a  sentence  of  imprisonment  until  a 
warrant  for  distress  and  sale  has  been  returned 
unsatisfied.  REG,  v.  TUKARAM  KaLU,  Rat. 
Un.  Cr.  C  58  =  Cr.  Rg.  7-12  1871. 

(10)— S.  7,  cl.  5 — Rules  passed  by  Town  Com- 
missioners— Jurisdiction  of  Sub-Magistrates. — 
A  Subordinate  Magistrate  has  no  jurisdiction 
to  impose  a  fine  for  breach  of  a  rule  passed  by 
Town  Commissioners  under  ol,  5  of  s.  7  of  Act 
XXVI  of  1S50.  REG,  V,  MaLHARJI  bin  NAU- 
LOJI,  3  B.H.C.  Cr.  36. 

(II)— 33.7  (5),  10 -See  Penalty,  Rat.  Un. 
Cr.  C.  77. 

(12,  13,  14) -Ss.  7,  10,  12 -Municipal  Com- 
missioners, tf  can2assume  jurisdiction — Rules 
empowering  Municipal  Managing  Committee  to 
by  offenders — Ultra  vires — How  far  rule  ultra 
vires. —  Municipal  Commissioners,  appointed 
under  the  above  Act,  have  not,  by  that  Act, 
conferred  upon  them,  nor  are  they  entitled  to 
assume  judicial  powers  with  reference  to  the 
breach  of  Rules  or  Bye-law  made  by  them 
under  that  Act.  (5  B.H.C.  Cr.  \Q,  F.)  [B,  8 
B.H.C. A, C.J,  213,]  Rules  made  under  the 
above  Act,  which  purported  to  give  the  Manag- 
ing Committee  of  such  Municipal  Commission- 
ers power  to  try  ofienders  against  such  Rules, 
or  to  levy  fines  upon  them  are  ultra  vires  and 
illegal.  Rules  of  the  Municipalities  of  Balsad, 
Surat,  Malcolmpet  and  Ahmedabad  referred  to 
and  commented  on-  How  far  a  rule,  partially 
ultra  vires  and  partially  intra  vires,  can  be 
enforced  as  to  the  latter  portion,  considered. 
Reg.  v.  Yenku  Bapuji,  8  B.H.C.  Cr.  39. 


I.— Imperial  Acts — continued. 

Act  XXYI  of   1830  (Improvements  in  Towns) 

— concluded. 

(15)— S.  10— Power  of  Managing  Committee 
of  Municipal  Commissioners  to  fine  for  breach  of 
rules  — The  Managing  Committee  of  the  Muni- 
cipal Commission  has  no  power  to  try  and  con- 
vict a  person  for  breach  of  the  rules  made  under 
the  Act.  8.  10  of  Act  has  provided  for  the 
recovery  of  fines  by  Magistrates.  REG.  v. 
Mavji  Dayal,  5  B.H.C.  Cr.  10.  [F.,  8  B.H  c' 
Cr.  39,    8  B.H,C.  Cr.  213,] 

(16)— S.  10— See  Nos.  11,  12,  supra. 

(17)— S.  12— See  No.  12,  supra. 

Act  XXXIY  of  1850  (State  Prisoners). 

[Short  title  given,  act  XIV  of  1897. 
Rep.  in  PART,  act  XII  OF  I89i.  Supple- 
mented, ACT  III  OF  1858.    Declared  in 

FORCE— throughout  BRITISH  INDIA  EX- 
CEPT AS  REGARDS  THE  SCHEDULED  DIS- 
TRICTS, Act  XV  OF  1874,  S.  3 ;  IN  THE 
8ANTHAL  PARGANAS,  REG.  Ill  OF  1672, 
S.     3,   AS     AMENDED  BY     REG.  Ill    OF     1899, 

s.  3 ;  IN  THE  Angul  District,  Reg.  I  op 

1894,     S.    3  ;    IN     THE     CHITTAGONG    HILL- 

TRACTs,  Reg.  I  OF  1900.  s,  4  ;  in  the 
ARAKAN  Hill  District,  Reg,  IX  of  1874, 
s,  3  ;  IN  Upper  Burma  (except  the  Shan 

STATES),     ACT    XIII     OF    1898,     S,    4  ;    IN 

BRITISH  Baluchistan,  Reg.  i  of  i890, 

S.  3,] 

Sse  Ben.  Reg.  Ill  of  1818,  6  B  L.R,  392. 

Act  XXXYII   of    1850    (Public  Servant  In- 
quiries). 

[Short  title  given,  Act  I  of  1897. 
Rep.  in  part,  act  XIV  of  1870  ;  act  XVI 

OF  1874  ;    ACT    XII    OF    1876  ;     (LOCALLY), 

ACT  XVI  OP  1868.  Amended,  act  I  of  1897. 
Declared  in  force  —  throughout 
British  India  except  as  regards  the 
Scheduled  Districts,  Act  XV  of  1874, 
s,  3;  IN  the  Santhal  Parganas,   Reg! 

Ill    OF  1872,    S.     3,   AS    AMENDED  BY    REG. 

Ill  OF  1899,  s   3 ;   IN  THE  Arakan  Hill 

district  (SS,  2  to  22  and  25),  REG,  IX  OF 
1874,  S,  3,  AS  AMENDED  BY  ACT  XIII  OP 
1898,  S.  16;  IN  UPPER  BURMA  (EXCEPT 
THE    Shan   States),    act  XIII  of   1898 

S.   4,] 

See  Sanction  to  prosecute —Condi- 
tions REQUISITE  FOR  GRANT  OF  SANCTION, 
NECESSITY,  SUFFICIENCY  AND  VALIDITY 
OP  SANCTION,   18  P.R.  1898,  Cr. 

Act  YIII  of  1851  (Indian  Tolls). 

[Short  title  given,  act  xiv  of  1897. 
Rep.  in  part,  act  XIV  of  1870;  Rep.,  in 

PART,   ACT  XII  OP  1876  ;  REP.  IN  PART,   ACT 

II  OF  1901 ;  Rep.  in  part.  Amended,  and 

SUPPLEMENTED,  ACT  VIII  OP  1888  ;  AMEND- 
ACT  XV  OF  1864  ;  SUPPLEMENTED,  ACT 
ED  LOCALLY),  VIII  OP  1892  ;  REP.  (IN 
BOMBAY),  Bom.  ACT  III  OP  1875.  DECLARED 
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/. — Imperial  Acts— continuedi. 
Act  yill  of  1851  (Indian  Tolls)— concluded. 
IN  FORCE-IN  THESANTHALPARGANAS,  REG. 
Ill  OF  1873,  S.  3,  AS  AMENDED  BY  REG  III  OF 
1899,  S.  3  ;  IN  THE  ARAKAN  HILL  DISTRICT, 
REG.  IX  OF  1874,  S.  3  ;  IN  UPPER  BURMA 
(EXCEPT  THE  SHAN  STATES),  TVITH  A 
MODIFICATION,  ACT  XIII  OF  1898,  S.  4  ;  IN 
THE  CENTRAL  PROVINCES  AND  THE  SAM- 
BALPUR  DISTRICT  (EXCEPT  S.  1  AND  THE 
SCHEDULE),  ACT  XX  OF  1875,  S.  3  ;  IN  THE 
PUNJAB,  ACT  VIII  OF  1888,   S.  1.] 

(1)—  Ss.  2,  3,  6— See  TOLLS.  22  W.R. 
Cr.  76. 

(2)-S5.  2  and  6—Ses  TOLLS,  6  W.R. 
Cr,  48. 

(3)— S.  3 -See  No.  1,  supra. 

(4)— S.  6— See  Nos.  1  and  2,  supra. 

Act  VII  of  1853  (Jarisdiction  of  Magistrates). 

[REP.,  ACT  X  OF  1872.] 

{I)— Jurisdiction— British-horn  subject— Jus- 
tice of  the  Peace — Imprisonment  in  dejaidt  of 
paijment  of  fine.— A  Magistrate  being  also  a 
Justice  of  tlie  Peace  has  no  jurisdiction  to  try 
a  British-born  subject  under  the  Penal  Code. 
His  jurisdiction  in  the  trial  of  such  subjects  is 
governed  and  limited  by  53  Geo.  Ill,  c.  155, 
s.  105,  and  Act  VII  of  1853,  neither  of  which 
gives  him  power  to  award  imprisonment  in 
default  cf  pavment  of  a  fine.  REG.  v.  DixON, 
6  B.H.C.  Cr.'l4 

(2)— See  JUSTICE  OF  THE  PEACE,  6  B.H.C. 
Cr.  14. 

Act  XIX  of  1853  (Recusant  Witnesses). 

[SHORT  TITLE  GIVEN,  ACT  V  OF  1897  ; 
S.  40,  REP.,  ACT  X  OF  1855  ;  SS.  1  TO  18,  20 
TO  25,  27  TO  39,  41  TO  44  REP.,  ACT  X  OF 
1861  ;  S.  19  REP..  ACT  I  OF  1872  ;  S.  26  REP. 
IN  PT.,  ACT  XII  OF  1891  ;  Rep.  (EXCEPT  IN 
ASSAM),  ACT  I  OF  1903.] 

S.  28— See  WITNESS— SUMMONS  TO  WIT- 
NESS, 1  B.L.R.A.  Cr.  186=10  W.R.  233. 

Act  YII  of  1854  (Fugitive  Foreign  Offenders). 

[Rep.,  ACT  XI  OF  1872.] 

(1)— The  Act  does  not  govern  the  procedure 
relating  to  the  surrender  of  persons  charged 
with  the  commission  of  "  heinous  offences  " 
within  Act  VII  of  1854  in  Independent  States 
conterminous  with  the  Punjab  who  took  refuge 
in  British  territory.  The  rules  of  the  Chief 
Commissioner  of  the  Punjab  framed  in  1856 
and  declared  applicable  to  the  States  mention- 
ed by  the  Judicial  Commissioner's  circular 
apply  to  such  words.  CROWN  v.  TOKHA,  4 
P.R.  1870,  Cr.     [iJ.,  21  P.R.  1886,  Cr.] 

(2)— S.  2Z—Act  XVII  of  1862— Warrants— 
Repeal — Treaty  with  Gaikwat —  Arrest  of  ac- 
cused.—^-  23  of  Act  VII  of  1854  was  not 
repealed  by  Act  XVII  of  1862.  The  section 
applies  to  cases  of  delivery  of  accused  persons 
upon  requisition  by  the   Gailcwar  of  Baroda 


I.— Imperial  /4c/s— ccntinued. 

Act  YII  of  1854  (Fugitive  Foreign  Offenders) 

— concluded. 

and  the  British  Government  would  not  be 
justified  in  delivering  up  such  persons  without 
holding  a  preliminary  inquiry  into  his  guilt. 
A  warrant,  therefore,  issued  under  the  section, 
directing  an  accused  person  to  be  produced 
before  the  British  Resident  at  Baroda,  should 
state  whether  such  an  inquiry  has  been  held  or 
is  about  to  beheld.  But  it  may  be  presumed 
in  the  case  of  such  a  warrant  that  the  inten- 
tion was  that  the  Resident  might  institute 
such  an  inquiry  as  is  required  by  the  section, 
REG.  V.  SOUTER.  8  B.H.C.  Cr.  13. 

Act  XVII  of  1854  (Post  Offices). 

[REP.,  ACT  XIV  OF  1866.] 

(1)— S.50  (  =  s.  52  of  the  Post  Office  Act  VI  of 
1898) — Jurisdiction  of  Magistrate. — A  convic- 
tion and  sentence  recorded  by  a  Magistrate, 
F.P.,  under  s.  £0  of  the  Post  Office  Act  XVII  of 
1854  (corresponding  with  s.  48  of  the  Act  of 
1866)  were  held  to  be  illegal,  as  the  Magistrate 
had  no  jurisdiction  finally  to  dispose  of  the 
case,  but  was  bound  to  have  committed  it  for 
trial  before  the  Court  of  Session.  REG.  v, 
ATMAEAM  WAMAN  BHANDARKAR,  3  B.H.C. 
Cr.  8. 

(2) — Separate  sentences  jor  offences  arising 
out  of  the  same  transaction. — V7bere  a  person 
had  been  previously  committed  and  sentenced 
on  a  charge  of  fraudulently  secreting  a  letter 
under  s.  50  of  the  above  Act,  his  subsequent 
conviction  upon  the  charge  of  having  fraudu- 
lently made  away  with  the  same  letter  upon 
the  same  occasion  was  held  to  be  invalid. 
Queen  v.  Dalapati  Rau,  2  Weir  454  =  1  M. 
H.C.  83.   [R.,  IBom.  L.R.  15.] 

Act  XVIII  of  1854  (Railways). 
[REP.,  ACT  IV  OF  1879.] 

(1) — Railway  passenger  travelling  in  higher 
class-- Act  XVII  of  18b^{Raihuays)— Penal  Code, 
s.  417. — A  railway  passenger  travelling  in  aclass 
higher  than  that  for  which  he  had  paid  his 
fare  is  not  liable  to  be  convicted  of  cheating 
under  s.  417,  I. P.O.  REG.  v.  DayABHAI 
ParjarAM,  1  B.H.C.   140. 

(l-a)--Attempt  to  evade  railway  fare--Attempt 
to  cheat — Attempt  to  evade  payment  of  railway 
fare,  when  amounts  to  an  attempt  to  cheat — See 
ATTEMPT,  6  P.R.  1868,  Cr. 

(2)— See  Complaint  —  institution  of 
COMPLAINT— Preliminaries,  4  B.H.C.  Cr.  4. 

(3) — S.  3— Return  ticket  — Transfer — Attempt. 
— The  act  of  buying  the  unused  half  of  a  return" 
ticket  does  not  in  itself  amount  to  attempt 
to  travel  within  the  meaning  of  the  Indian 
Railways  Act,  1854.  Qucere: — Whether  it  is 
fraud  in  A  to  travel  with  a  ticket  purchased  by 
B — albeit  the  words  "  not  transferable  "  are 
printed  thereon  ?  Queen-Empress  v. 
MUGGAN,  Rat.  Un.  Cr.  C.  123. 

(4) — S.  17 — Jurisdiction  of  Subordinate  Ma- 
gistrate.— A  Subordinate  Magistrate  (First  Class) 
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Act  XYIII  of  1834   (Railways)— coniinwed. 

has  no  jurisdiction  to  punish  for  an  ofience 
under  s.  17  of  Act  XVIII  of  1851.  It  was  sug- 
gested that  the  Act  in  this  respect  required 
amendment  so  as  to  give  Subordinate  Magis- 
trates such  jurisdiction.  Reg.  V.  tribhuvan 
ISHVAR,  3  B.  H.  C.  Cr.  54. 

(5) — S.  25 — Jurisdiction  of  Magistrates. — 
Accused  was  tried  and  convicted  by  a  Magis- 
trate of  an  oiience  under  s.  25  of  Act  XVIII 
of  1854,  punishable  with  transportation  for  life 
or  imprisonment  for  any  term  not  exceeding 
seven  years.  Upon  a  reference,  held  that  by 
virtue  of  Madras  Act  III  of  1865,  the  Sub- 
Magistrate  had  jurisdiction,  that  Act  not  being 
repealed  by  the   schedule  attached  to  Act  VIII 

of  1869.  High  Court  proceedings,  29th 
June  1872,  7  M.H.C.  App.  8. 

(6) — S.  26 — Jurisdiction. — A  full  power 
Magistrate  has  no  jurisdiction  to  convict  a 
.person  of  an  offence  punishable  under  s.  26  of 
Act  XVIII  of  1854.  REG.  v.  LaKSHMAN 
BALAJI,  3  B.H.C.  Cr.  10. 

(7) — S.  26— Jurisdiction  of  Magistrates — 
Madras  Act  III  o/  1865,  s.  1.— Although  all 
offences  under  s.  26  of  the  Railways  Act 
(XVIII  of  1854),  should,  under  that  Act,  be 
committed  to  the  Sessions,  yet  s.  1  of  the 
Madras  Act  III  of  1865  operates  to  remove 
this  bar  to  the  Magistrate's  jurisdiction  and 
renders  every  Magistrate  competent  to  take 
cognisance  of  ofieaces  against  any  special  or 
local  law,  notwithstanding  any  provision  to  the 
contrary  in  any  Actor  Regulation, provided  only 
that  the  several  grades  of  Magistrates  do  not 
exceed  the  limits  of  their  ordinary  jurisdiction 
as    to    the    amount  of  punishment  they    may 

inflict.  High  court  Proceedings,  2nd 
APRIL  1868,  4  M.H  C.  App.  9. 

(8)— S.  26—Crim.  Pro.  Code  (1861),  s.  435. 
—  A  Sessions  Judge  has  no  authority  to  direct 
a  fresh  trial  of  a  charge  of  an  oSence  under 
s.  26  of  the  Railway  Act  which  has  been  dis- 
missed   by    the     Magistrate.     HIGH    COURT 

Proceedings,  20th  November  1871,  6  M. 
E.G.  App.  41. 

(9)  — S.  21— Railway  police  — Neglect  of  duty. 
— The  Railway  Police,  who  are  in  the  pay  of  a 
Railway  Company,  are  amenable  for  neglect  of 
duty  to  the  provisions  of  the  above  section, 
notwithstanding  that  they  hold  commissions 
from  the  Commissioner  of  Police  under  s,  9 
Bom.  Act  VII  of  1867.  REG.  v.  SAYAD  KAZI, 
Bat.  Un.  Cr,  C.  51  =  Cr.  Rg.  15-6  1871. 

(10)— S.  27— See  Act  XVIII  of  1862,  s.  35, 
1  M.H.C-  193. 

(11)— S.  27— See  BOM.  ACT  VII  OP  1867,  s.  9, 
Rat.  Un.  Cr.  C.  51  =  Cr.  Rg.  15-6-1871. 

f  12)  S.  29  —  Railway  accidents  —  Duty  of 
guard. — Where  some  coolies  were  employed  in 
assisting  a  ballast  train  into  motion  at  a  Rail- 
way station,  and  one  of  them,  after  pushing  the   I 
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Act  XYIII  of  1834  (Railways)— concZwrfed. 

train  or  in  attempting  to  do  so,  fell  and  was  so 
injured  that  ho  afterwards  lost  his  life,  held 
that  the  evidence  did  not  show  that  it  was  the 
duty  of  the  guard  to  see  that  no  one  got  up  on 
the  train,  when  in  motion.  QUEEN  v.  R. 
FLOOD,  8  W.R.  Cr.  43. 

(13)— Ss.  yO.  25— Crim.  Pro.  Code,  Act  X  of 
1872,  s  2— Jurisdiction. -S.  30  of  Act  XVIII  of 
1854,  and  s.  2  of  the  Crim.  Pro.  Code,  show 
that  ofiences  under  the  former  Act,  punishable 
with  fine  exceeding  twenty  rupees,  are  not  tri- 
able by  Magistrates  inferior  to  a  First-class 
Magistrate.  REG.  v.  MiRZA  MAHOMED,  Rat. 
Un.  Cr.  C.  83  =  Cr.  Rg.  28-7-1874. 

(14)— S.  Si— Fine,  how  to  be  recovered. — 8.  34 
of  Act  XVIII  of  1854  prescribes  the  mode  in 
which  fines  are  to  be  recovered  by  distress  and 
sale,  It  is  only  on  the  return  of  the  warrant  of 
distress  unsatisfied,  or  on  the  Magistrate  being 
otherwise  satisfied  that  no  sufficient  distress 
exists,     that    imprisonment   can    be  imposed. 

High  Court  Proceedings,  13th  Novem- 
ber 1871,  6  M.H.C.  App,  37. 

(15)— S.  35 — Jurisdiction — By  s.  35  of  the  Act, 
District  Police  Officers  in  the  Presidency  of 
Bombay  could  punish,  to  the  extant  of  the 
powers  conferred  upon  them,  in  petty  ofiences, 
any  offence  made  punishable  under  the  Act,  by 
fine  not  exceeding  R=.  20.  But  s.  5  ct  Reg.  II 
of  1827  (authorising;the  appointment  of  District 
Police  Officers),  and  s.  41  of  the  same  Reg. 
(defining  the  limits  of  their  jurisdiction)  being 
both  repealed  by  Act  XVII  of  1862,  held  that  a 
Subordinate  Magistrate  had  no  jurisdiction  to 
impose  a  fine  under  s-  17  of  the  Railways  Act, 
Reg.  v.  Tribhuvan  Ishwar,  3  B.H.C.  Cr.  5i. 

(16)-S.  35— See  No.  13,  supra. 
Act  II  of  1855  (Evidence). 
[Rep.,  Act  I  of  1872.] 
See  Evidence. 
See  Evidence  act,  1872. 

{i)—See  Legal  Practitioners— Plea- 
der and  Client,  3  B.H.C.Cr.  126. 

(2]— See    Privileged    Communication 
15  W.R,  340. 

(3)— Ss  6  and  8— See  EVIDENCE— GENERAL. 
7  B.L.R.  63  =  15  W.R.  Cr.  25. 

(4)— S.  8— See  No.  3,  supra. 

(5)— s.  24— See  Privileged  Communica- 
tion, 1  B.L.R.  A  Cr.  8  =  10  W.R.  Cr.  14. 

(6)-S.  32— See  CONFESSION -GENERAL,  8 
B.H.C.  Cr,  103. 

(7)— 8.  48— See  EVIDENCE— General,  6 
W.R.  Cr.  5. 

(8)— 8.  67— See  Evidence— General.  6 
W.  R.  Or.  41. 
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Act  XIII  of  1855  (Indian  Fatal  Accidents). 

[Short  title  given,  Act  XIV  of  1897. 
Eep.  in  part,  act  IX  OF  1871.  Declared 

IN  FORCE— THROUGHOUT  BRITISH  INDIA 
EXCEPT  AS  REGARDS  THE  SCHEDULED  DIS- 
TRICTS, Act  XV OF  1874,  S.3;  in  the  santhal 
Pakganas,  Reg.  Ill  of  1872,  s.3,  as  amend- 
ed BY  Reg.  Ill  OF  1899,  s  3;  IN  THE  Arakan 
Hill  District,  Reg.  IX  of  1874,  s.  3;  in 
Upper  Burma  (except  the  Shan  States), 

Act  XIII  OF  1898,  S.  4  ;  in  THE  ANGUL  DIS- 
TRICT, Reg.  I  OF  1894,  S.  3.] 

See  Compensation  —  To  complainant 
and  his  relatives,  7  P.R.  1877,  17  P.R. 
1893,  Cr.,  P.B, 

Act  XXII  of  1855  (Ports  and  Port-dues). 

[Rep.,  act  XII  OP  1875] 

(1) — Ss.  46,  62 — "Magistrate''— Jutisdiction. 
— The  word  "Magistrate"  in  s.  62  of  Act  XXII 
of  1855  may  be  construed  as  including  a  Sub- 
ordinate Magistrate.  He  has,  therefore,  juris- 
diction to  try  the  master  of  a  vessel  for  an 
offence  under  s.  46  of  the  Act  REG.  v.  TUNGA 
TUKA,  5  B.H.C.  Cr.  14, 

(2)-  S.  62-Sfe  No.  1,  swpra. 

Act  XXXVI  of  1855  (Contraband  Salt). 
[REP,,  Act  VIII  OF  1875.] 
See  ACT  XIV  OF  1843,  9  P.R.  1872,  Cr. 

Act  XV  of  1856  (Hindu  Widows'  Re  marriage). 

[Short  title  given.  Act  XIV  of  1897. 
Declared  in  force— throughout  Bri- 
tish India  except  as  regards  the 
Scheduled  Districts,  act  XV  of  1874, 
s.  3  ;  IN  THE  Santhal  Parganas,  Reg.  HI 
OF  1872,  s.  3,  as  amended  by   Reg.  Ill  of 

1699,  S.  3  ;  IN  THE  ARAKaN  HiLL  DISTRICT, 
Reg.  IX  OF  1874,  s.  3 ;  in  the  Angul 
District,  Reg.  I  op  1894,  s.  3.] 

See  Defamation,  6  M.  381  =  1  Weir  595. 
Act  III  of  1857  (Cattle  Trespass). 
[Rep.,  Act  I  of  1871.] 
See  Act  I  OF  1871. 
See  cattle  Trespass. 

(\)— Repeal  of  Act  by  Act  I  of  1811— Proce- 
dure,— Where  a  prisoner  was  properly  convicted 
on  the  evidence  of  illegally  seizing  cattle,  Lut 
was  sentenced  under  the  old  law  (III  of  1867), 
but  that  Act  had  been  repealed  by  Act  I  of  1871, 
the  High  Court  declined  to  interfere  with  the 
sentence  as  the  latter  Aci  was  in  force  at  the 
time  of  the  conviction  and  sentence,  and  no 
injustice  had  been  done.  MOHESH  NaTH  v. 
HURRO  MOHUN  Ghosal,  16  W.  R.  Cr.  12. 

(2)— See  Nuisance  under  Penal  code, 
9  W.R.  Cr.  70. 

(3)— See  Sentence— Povv^ERS  of  Appel- 
liATE  COURT— General,  i6  W.R.  Cr.  12. 
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Act  III  of  1857  (Cattle  Trespass)- continueii. 

(4)— S.  6— See  ACT  XXVI  OF  1850,  7  B.H» 
C.  Gr.  55. 

(5)— S.  6— See  POUND-KEEPER,  7  B.H.C. 
Cr.  55. 

(6)— S.  li—Act  XVII  of  1S62— Effect  of 
repeal. — The  latter  portion  of  s.  13  of  Act  III  of 
1857  having  been  repealed  by  Act  XVII  of  1862, 
the  offences  created  by  that  section  can  be 
dealt  with  by  the  ordinary  criminal  tribunals 
subject  to  the  Crim.  Pro.  Code.  REG.  v. 
Mathur  Purshotam,  i  B.H.C.Cr.  13. 

(7)— Jurisdiction  of  Magistrate.— A  Magis- 
trate has  no  jurisdiction,  under  this  section,  to 
punish,  except  for  an  act  of  forcible  opposition 
to  the  seizure  of  cattle-damage  feasant.  JaMES 
Hills  v.  bree  Huree  roy,  7  W.R.  155. 

(8) — Procedure — Witness  for  defence  — S.  262, 
Crim.  Pro,  Code  (1861). — In  a  case  of  forcibly 
rescuing  cattle  under  this  section  of  the  Act, 
in  which  the  accused  did  not  summon  any 
witnesses,  it  was  held  that,  even  if  the  accused 
wanted  them  summoned,  the  Magistrate  under 
s.  262,  Crim.  Pro.  Code  (1861),  need  not  have 
summoned  them,  unlets  persuaded  that  they 
were  likely  to  give  material  evidence,  and  that 
they  would    not  attend    voluntarily.     AKBAR 

Tagudgeer  v.  Punchoo  Biswas,  10  W.R. 
Cr.  42. 

(9) — Imprisonment  in  default  of  payment  of 
/zne.— Although  s.  13  of  Act  III  of  i857  had 
not  provided  for  awarding  imprisonment  in 
default  of  payment  of  fine,  the  High  Court 
refused  to  interfere  with  a  sentence  of  15  days' 
imprisonment  and  fine  or  in  default  additional 
imprisonment  for  seven  days,  as  unconditional 
imprisonment  for  six  months  in  addition  to  fine 
would  have  been  valid    under  the  Act.     HIGH 

Court  Proceedings,  9th  March  1870.  S 
M  H.C.  App.  21.  [Overruled,  7  M.H.C.  App. 
22.] 

(10)— S.  13— See  ACT  XVII  OF  1862,  1  B.H. 
C.  100. 

(11) — S.  14 — Illegal  seizure  of  cattle  and  de- 
tention of  cattle —  Complaint — Stamp. — The 
illegal  seizure  and  detention  of  cattle,  to  which 
s.  14  of  Act  III  of  1857,  refers,  is  not  an 
"offence"  within  the  meaning  of  s. -31  and 
Sch.  II,  No.  1,  cl.  (6),  of  the  Court  Fees  Act,  VII 
of  1870.  Complaints  of  such  illegal  seizure  and 
detention  do  not  rrquire  a  stamp.  If  such 
complaints  be  stamped,  it  is  not  competent  for 
the  Court  to  direct  that  the  accused  shall 
repay  the  amount  of  such  stamp  to  the  com- 
plainant. Reg.  v.  Avji  Naru,  8  B.H  C. 
Cr.  22. 

(12)— S.  17—  Mischief  —  Cattle-trespass  — 
S.  425,  IP.C.—S.  425,  I.P.C.,  supposes  that  the 
destruction  was  caused  with  the  intention  to 
cause  wrongful  loss  or  damage,  and  does  not 
apply  to  cases  of  mere  carelessness  ;  and  s.  17 
of  Act  III  of  1857  supposes  the  mischief  (cattle- 
trespass)  was  done  intentionally,  and  not  by 
negligence,  hi  the  matter  of  ARAZ  SiRCAR,. 
10  W.R.  Cr.  29. 
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Act  III  of  1857  (Cattle  Trespass) — concluded. 

(13) — S.  18 — Jurisdiction  of  first-class  Magis- 
trate.— By  virtue  of  s.  21,  Grim.  Pro.  Code, 
186),  a  Sub-Magistrate  of  the  first  class  bas 
jurisdiction  to  try  an  offence  under  s.  18  of  the 
above  Act,  there  being  no  provision  in  that  Act 
as  to  the  authorities  by  which  offeooes  commit- 
ted under  it  are  to  be  tried.  EEG.  v.  GANGA 
kom  Mhasu,  5  B.H.C.  Cr.  13. 

(14) — S.  18 — Pigs — Public  road — Damage-- 
Trespass  - Mischiel . — Where  a  person,  through 
neglect,  permitted  a  public  road  to  be  damaged, 
by  allowing  his  pigs  to  trespass  thereon,  it  was 
held  that  it  amounted  to  an  offence  under  s,  18 
of  Act  III  of  1357.  Held,  a]so,  that  the  con- 
viction was  not  illegal,  because  the  land 
damaged  was  a  public  road,  and  that  the  right 
to  use  a  public  read  is  limited  to  the  purposes 
for  which  the  road  is  dedicated.  REG.  v. 
LINGANaGIUBANA,  i  B.H.C.  Cr.  14. 

Act  Y  of  18S7  (Oriental  Gas  Company). 

[Extension  authorized,  with  amend- 
ments in  SS.  3,  7  AND   22,  ACT  XI  OF  1867.] 

8.  ll-See  RIOTING,  W.R.  1864,  Or.    21. 

Act  YI  of  1837   (Acquisition    of    Land    for 
Public  purposes). 

[REP.,  ACT  X  OF  1870.] 

S.  -2— See  Mandamus.  2  Ind   Jur.  N.8.  24. 

Act  XI  of  1857  (State  Offences). 

[Short  title  given,  act  xiv  op  1897. 

Rep.  in  PART,  act  XVII  of  1862  ;  ACT  XII 
OF  1876.  Declared  in  force— THROUGH- 
OUT British  India  except  as  regards 
THE  Scheduled  Districts,  Act  XV  op 

1874,  S.  3  ;  IN  THE  ARAKAN  HiLL  DISTRICT, 
Reg.  IX  OP  1874,  S.  3  ;  IN  UPPER  BURMA 
(EXCEPT  THE  SHAN  STATES),  ACT  Xlll  OF 
1898,  S.  4  ;  IN  BRITISH  BALUCHISTAN.  REG. 
I  OP  1890.  S.  3  ;  IN    THE    ANGUL    DISTRICT, 

Reg.  I  OF  1894,  s.  3 ;  IN  Kachin  Hill- 
tracts  AS  REGARDS  HiLL  TRIBES,  REG.  I 
OF  1895,    S.     3  ;    IN    CERTAIN    TRACTS    CHIN 

Hills,  reg.V  of  1893.  s.  3;inChittagong 
Hill-tracts,  Reg.  I  of  1900,  s.  4.] 

(1) — Abetting  the  waging  of  war  against  the 
Queen — Forfeiture,  Retrospective  effect  of — Act 
XXV  of  1857,  s.  3.— The  property  of  a  judg- 
ment-debtor convicted  of  an  ofJence  under  Act 
XI  of  1857,  which  has  been  attached  inter- 
mediately between  the  time  of  the  commission 
of  the  offence  and  the  time  of  conviction,  is 
property  forfeited  to  the  Crown  under  s.  3  of  Act 
XXV  of  1857.  The  forfeiture  relates  back  to  the 
time  of  the  commission  of  the  offence.  GUN- 
nesh  Lall  v.  Ameerkhan,  17  W.R.  80  = 
8  B.L  R.  83. 

(2) — S-  1 — Conviction  for  rebellion — Remis- 
sion of  punishment — Effect  of  Queen's  Procla- 
mation,— Where  two  persons  were  convicted  of 
rebellion  under  Act  XI  of  1857,  s.  1,  and  sen- 
tenced, the  former   to   be   transported   for  life 
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Act  XI  of  18S7  iState  Offences)— concluded. 

and  have  all  his  property  confiscated,  and  the 
latter  to  have  all  his  property  confiscated,  held 
that  the  sentence  of  confiscation,  was  absolute, 
and  did  not  depend  upon  the  amount  of  punish- 
ment, and  the  fact  of  the  punishment  being 
remitted  by  the  Governor-General  did  not  re- 
store the  property.  The  Government  having  left 
the  property  of  the  convicts  in  the  hands  of  the 
Administrator-General  as  administrator  to  the 
estate  of  the  convicts'  father  whence  it  was 
derived,  in  whose  hands  it  was  allowed  to 
accumulate  pending  a  separate  litigatioa  in 
respect  of  that  estate,  while  it  asserted  its  right 
by  virtue  of  the  confiscation  to  the  other  pro- 
perly of  the  convicts  the  title  to  which  was  un- 
disputed, held  that  the  Government  had  suffi- 
ciently declared  and  acted  upon  its  intention 
to  enforce  the  confiscation.  The  Queen's  pro- 
clamation of  amnesty  (November  1858),  com- 
ing after  the  conviction  and  confiscation,  was 
held  not  to  have  the  effect  of  re-vestiug  in  the 
convicts  the  property  confiscated.  Held,  also, 
that  the  property  in  question,  being  Govern- 
ment paper,  was  liable  to  confiscation  ;  and 
lastly,  that  the  widow  of  the  first  convict  was 
not  entitled  to  maintenance  out  of  the  property 
confiscated  by  the  State.  GUNGA  Baee  v. 
Hogg.  2  Ind.  Jur.  N.S.  121    [R.,  1  C  365.] 

(3)_S.  1— See  FORFEITURE  OP  PROPERTY, 
8  B.L.R.  83  =  17  W.R.  80. 

Act  XIII  of  1857  (Opium). 
[Short  title  given,  act  I  of  1903.  S.  l 

REP.,  ACT  XIV  of  1870  ;  S.  2.  REP.,  ACT  I  OP 
1878  ;  PREAMBLE  REP.  IN  PART,  ACT  XII  OF 
1891;  REP.  (IN  ASSAM),  ACT  V  OF  1897).  DEC- 
LARED IN  FORCE— THROUGHOUT  BENGAL 
(EXCEPT  THE  S.^.MBALPUR  DISTRICT),  EAS- 
TERN BENGAL  AND  AGRA.  EXCEPT  AS 
REGARDS  THE  SCHEDULED  DISTRICTS.  ACT 
XV  OP  1874,  SS.  6  AND  7  ;  IN  THE  SANTHAL 
PARGANAS,  REG.  Ill  OF  1372.  S.  3,  AS 
AMENDED    BY    REG.    Ill    OP    1899,8.3;    IN 

THE  Central  Provinces  and  thej  Sam- 

BALPUR  DISTRICT  (SS.  21  TO  23,  25  TO  29), 
ACT  XX  OF  1875,  S.  3  ;  IN  OUDH  (WITH 
MODIFICATIONS),  ACT  XVIII  OF  1876,  S.  3, 
AS  AMENDED  BY  ACT  XII  OP  189i.] 

(D— S.  2i— Grim. Pro. Code  (1882),  as  4,  155, 
156,  165— No7i-cognizable  offence— Offence  under 
s.  9,  Opium  Act  {I  of  1878)— Illegal  search— Act 
XIII  of  1857.  s  2i—Poioer  of  arrest.— ka 
offence  under  s.  9  of  the  Opium  Act  is  not  one 
for  which  a  Police  Officer  may  arrest  without  a 
warrant,  as  it  is  a  non-cognizable  offence.  He 
cannot,  therefore,  investigate  the  case  without 
the  order  of  a  Magistrate,  nor  can  he  make  a 
search  in  respect  of  it.  Therefore  a  Police 
Officer  makini?  a  search  under  s.  9  of  Act  I  of 
1878,  without  being  authorized  to  investigate 
into  the  offence,  is  liable  to  be  sued  for  damages. 
S.  24  of  Act  XIII  of  1857  does  not  authorize 
a  Police  Officer,  unconditionally  to  arrest  a  per- 
son against  whom  the  information  mentioned  in 
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I.— Imperial  /ic/s— continued. 

Act  XIII  of  1857  iOpiam)— concluded. 

that  section  has  been  received.  It  only  autho- 
rizes a  Police  Officer  to  Sake  security  from  the 
person  informed  against,  and  the  power  to  take 
such  person  into  custody  arises  ouly  upon  his 
default  in  giving  security  that  may  be  demanded 
of  him.  But  the  power  of  arrest,  under  s.  4  (q), 
Grim.  Pro.  Code,  is  an  unqualified  power. 
BAH.A.BAL  Shah  v,  Tarak  Nath  Chow- 
DHRY,  21  C.  691. 

(2)  S.  26  -See  HIGH  GOURT,  JURISDICTION 
OF— General,  8  B.L.R.  Aop.  7  =  16  W.R.Gr. 
65. 

Act  XXV  of  1837  (Forfeiture]. 

[SHORT  TITLE  GIVEN,  ACT  XIV  OF  1897, 
EeP.  IN  PART,  ACT  V  OF  1869  ;  ACT  IX  OP 
1S71.  Rep.  in  part  and  amended,  act 
XII  OF  1891.  Supplemented.  Act  IX  of 
1859.  Declared  in  force— throughout 
British  India  except  as  regards  the 
Scheduled  Districts,  Act  XV  of  1874, 
s.  3 ;  in  Upper  Burma  (except  the  Shan 
States),  act  Xlll  of  1898,  s.  4.] 

(I) — Altachmifit  against  forfeited  property. — 
A  judgment-creditor,  who  has  bona  fide  attached 
property,  at  the  time  when  the  property  of  the 
debtor  become  forfeited  to  Government  under 
the  above  Act,  is  entitled  in  priority  to  Govern- 
ment. Oodit  Das  v.  Government,  2  Hay 
117  =  Marsh.  259. 

(2)— See  Forfeiture  of  Property,  14 
W.R.  114. 

(3)  —  Ss.  2  and  7 —Forfeiture  of  rebeVs  pro- 
perty— Annuity. — Tbe  plaintiff  joined  vyith  the 
rebels  and  took  a  leading  part  with  them.  A 
reward  was  set  upon  him  as  a  rebel  leader  and, 
after  a  time,  he  was  captured  ;  no  formal  pro- 
ceedings were  taken,  under  ss.  2  and  7  of  the 
Act,  for  adjudicating  his  property  (which 
consisted  of  little  more  than  annuity)  to  be 
forfeited.  The  property  charged  with  the 
annuity  was  in  the  hands  of  the  Collector  as 
the  Manager  under  the  Court  of  Wards,  the 
annuity  wis  withheld  and  was  no  longer 
regarded  as  a  charge  on  the  estate  but  was 
treated  as  merged.  Held  that  the  mere  with- 
drawal of  the  payment  of  annuity  by  these  who 
had  the  management  of  the  estate  which  was 
charged  with  the  payment  would  be  an  illegal 
act  in  no  way  affecting  the  plaintiff's  right, 
but,  as  the  withholding  of  the  payment  was 
under  the  authority  and  direction  of  the 
official  who  was  authorized  to  make  the  attach- 
ment of  the  rebel's  property,  it  was  with 
reference  to  the  nature  of  the  property  equiva- 
lent to  an  attachment  or  seizure  and  could  not 
be  questioned  except  uoder  the  provisions  of 
s.  18  of  Act  IX  of  1859,  nothwithstanding  there 
had  been  no  adjudication  of  forfeiture-  GhuNDA 
V.  ROOP  SINGH,  3  Agra  281. 

(4)~S.  3 -See  ACT  XI  of  1857,  17  W.R.     80 
=  8  B.L.R.  83. 


I,  — Imperial  /Icfs— continued. 

Act  XXY  of  1857  (Forfeiture)— concZMded. 

(5) — Ss.  3  and  9 — Grants  for  maintenance — 
Mitahshara  Laru  —Impartible  estates — Limita- 
tion— Infants — Custom.—A  person  who  was  in 
possession  of  an  estate  was  found  to  be  guilty 
of  rebellion.  All  his  property  was  forfeited  to 
the  Government,  and  he  was  subsequently 
sentenced  to  death  and  executed.  A  suit  was 
eventually  instituted  on  behalf  of  his  infant 
sou  for  tbe  restoration  of  the  land  and  the  house 
which  had  been  confiscated.  The  case  made 
had  two  aspects  : — Oae,  that  the  estate,  which 
had  beeo  granted  towards  maintaining  the  title 
and  dignity  of  the  Thakur  was  inalienable  ;  the 
other,  that  it  was  subject  to  the  Mitakshara 
Law,  modified  by  the  family  custom  of 
primogeniture,  and  that  the  plaintiff  became, 
on  his  birth,  a  co-sharer  with  his  father  : 
Held  that  the  grant  being  for  maintenance,  and 
the  descent  being  to  the  heirs  male,  did  not 
make  the  estate  inalienable.  So  long  as  their 
was  an  heir  male,  the  grantor  or  his  heirs  could 
not  resume  such  an  estate  ;  but  a  particular 
law  or  custom  is  necessary  to  convero  an  estate, 
which  is  conditional  upon  there  being  an  heir 
male,  into  an  estate  which  cannot  be  aliened  : 
Held  that  the  Mitakshara,  by  which  each  son 
has  by  birth  a  property  in  the  ancestral  estate, 
is  inconsistent  with  the  custom  that  the  estate 
is  impartible,  and  descends  to  the  eldest  son, 
and  was  not  applicable  to  this  estate  :  Held 
that  the  suit  was  barred  by  s.  9  of  Act  XXV  of 
1857,  v^hich  contains  no  exception  in  favour  of 
infants,  and  that  the  right  of  action,  having 
been  extinguished,  was  not  revived  by  the 
repeal  of  the  Act.  THAKUR  KOPILNATH 
Sahi  Deo  v.  Government,  22  W.R.  17  =  13 
B.L.R.  ii5.  [Appr.,  3  G.  331;  F.,  4  C.  283,  13 
M.  197  ;  R.,  22  M.  383,  1  G.L.J.  557  ;  D.,  3 
C.L.J.  521.] 

(6) — S.  7 — Seizure  and  attachment  of  the  pro- 
perty of  rebels— Procedure. — The  procedure  ia 
regard  to  the  seizure  and  attachment  of  pro- 
perty under  Act  XXV  of  1857,  and  the  adjudi- 
cation of  claims  to  such  property  under  Act  IX 
of  1859,  pointed  out.  Held  that  it  was  not 
incumbent  on  a  party  aggrieved  by  acts  done 
under  these  laws  to  bring  a  suit  at  all ;  but  if 
he  brought  a  suit,  it  must  be  brought  within  a 
year  of  the  attachment  of  seizure  complained 
of.  A  seizure  within  the  meaning  of  s.  20,  Act 
IX  of  1359,  meant  such  a  taking  possession  of 
the  propertv  forfeited,  as  was  referred  to  in 
s,  7,  Act  XXV  of  1857 -not  only  formal  but 
actual.  BYJNATH  SINGH  v.  MESSRS-  E.  R. 
SOLANO,  ii  W.R.  114. 

(7)— S.  7— See  No.  3,  supra. 

(8) — S.  Q  — Order  under  the  section— Cancel- 
lation.— If  a  Special  Commissioner  appointed 
under  the  Act  makes  an  order  under  s.  8  acquit- 
ting a  person  and  directing  the  release  of  his 
property,  he  cannot  afterwards  on  his  own 
motion  cancel  such  order.  JANKI  PRASAD  v. 
Rai  Partap  Chand  Bahadur,  A.W.N.  1897, 
129. 

(9)— S.  9— See  No.  5,  supra. 
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/. — Imperial  Acts — continued. 

Act  X  of  1858  (Confiscation,   etc.,  for    Rebel- 
lion). 

[Rep.,  act  VIII  OF  1868.] 

Effect  of  forfeiture. — The  confiscation  of  a 
village  under  the  above  Act  cancels  the  right  of 
the  tenants,  and  the  fact  that  they  were  per- 
mitted to  retain  their  holding  on  rent  and  enjoy 
the  produce  of  the  trees  for  bome  years  subse- 
quent to  the  confiscation  does  not  revive  the 
righr.s  vyhich  are  absolutely  avoided  by  the 
confiscation.  TEEKUM  SINGH  v.  DULLO,  2 
Agra  324. 

Act  XXXVI  of  1858  (Indian  Lunatic  Asylums). 

[SHORT  TITLE    GIVEN,  ACT  XIV  OF  1897, 

Rep.  in  part,  act  XVl  op  1874.    Rep.  in 

PART  AND  AMENDED,  ACT  XX  OF  1889. 
AMENDED  ACT  XVni  OP  1386,  S.  17  B. 
amended  in  bengal,  bengal  act  i  of 
1909.  declared  in  force— throughout 
British  India,  except  as  regards  the 
Scheduled  Districts,  act  XV  of  1874, 
s.  3;  IN  THE  Santhal  Parganas.Reg.  Ill  OP 
1872.  S  3  ;  AS  AMENDED  BY  REG.  Ill  OF  1899, 
s.  3;  IN  THE  Arakan  Hill  District,  Reg. 

IX  OF  1874,  S.  3;  IN  UPPER  BURMA  (EXCEPT 

THE  Shan  States),  actXIH  op  1893,  s.  4; 
IN  British  Baluchistan.  Reg.  I  op  1890, 
S.3;  in  the  angul  District,  Reg.  I  of 
1894,  s.  3.] 

(1) — Duty  of  Magistrate — Illegal  confinement 
— Safeguards  against  designing  people.  —  A 
Magistrate  has  no  power  to  consign  a  lunatic  to 
an  asylum  or  a  jail  on  his  own  mere  unprofes- 
sional opinion.  He  must  have  before  him  the 
deliberate  statements  of  a  Medical  Officer. 
Even  then  he  has  to  form  his  own  judicial 
opinion  on  the  question  of  lunacy  ;  and  if  he 
commits,  the  lunatic  comes  at  once  into  a 
custody  superintended  by  the  Chief  Com- 
missioner. A  long  experience  has  shown  that, 
if  these  safeguards  are  lost  sight  of,  designing 
or  careless  people  will  use  the  Court's  process 
against  the  alleged  lunatic  for  nefarious  pur- 
poses. In  the  case  of  females,  the  hardship 
and  danger  are  more  to  be  feared  than  in  the 
case  of  men.  QUEEN-EMPRESS  v.  MOI  LAN, 
L.B.R.  1872  -1892,  87. 

(2)— S  4— See  ACT  XXII  OP  1864,  s.  11,  9  C. 
841  =  13  C.L.R.  185  =  9  I. A.  152  =  R.  and  J. 
No.  69,  P.O. 

Act  I  of  1859  (Merchant  Shipping). 

[Short  title  given,  act  XIV  of  1897  ; 
Rep.  in  part.,  act  XV  op  1863;  Rep.  in 

PART.  ACT  XIV  OF  1870;  RBP.  IN  PART.  ACT 
XVI  OF  1874;  Rep.  IN  PART.  Act  IV  OP  1875; 
EEP.  in  part,  act  XII  OF  1876  :  AM.  ACT 
XIII  OF  1876,  SS.  9,  10;  AM..  ACT  V  OP  1883, 
SS.  34—37;  AM.,  ACT  VI  OF  1891,  SS.  1—5; 
Am.,  ACT  XII  OF  1891  ;  SS.  23,  24  A  ;  AM., 
ACT   VI   OF   1906,    Declared  in   force 

THROUGHOUT  B.I..  EXCEPT  AS  REGARDS 
THE  SCHEDULED  DISTRICTS,  ACT  XV  OP 
1874,  S.  3.] 


I.— Imperial  /4cfs— continued. 

Act  I  of  1859  (Merchant  Shipping)— conc!ucZ«<2. 

(I)— Grim.  Pro.  Code  (1861),  s.  409  (s.  408, 
proviso  of  the  Code  of  1893) — Senten-^es  under 
Merchant  Seamen's  Act — Appeal. — Sentences  of 
Justices  of  the  Peace  under  the  Merchant 
Seamen's  Act  (I  of  1859)  are  appealable,  and 
the  Courts  of  Sessions  are,  therefore,  competent 
to  entertain  such  appeals,  hi  re  W.  M.  EVANS, 
2  Weir  461  =  2  M.H.C.  473. 

(2)— See  EUROPEAN  BRITISH  Subject,  2 
Weir  578  =  7  M.H.C.  App.  32. 

(3)— S.  83,  els  1  and  2  —Liability  of 
seavten  in  Calcutta  to  iniiyrisonment  for  deser- 
tion.— The  amendment  of  els.  1  and  2  of 
s.  243  of  the  Merchant  Shipping  Act,  1854,  by 
43  and  44  Vic,  c.  16,  does  not  afieot  the  liabi- 
lity of  seamen  in  Calcutta,  under  s.  83  of  Act  I 
of  1859,  to  imprisonment.  J.  BRUCE  v.  G. 
CrONIN.  12  C.  438. 

<4) — S.  83  (4:)— Magistrate  of  Cochin — -Justice 
of  the  Peace — Jurisdiction. — Where  the  Magis- 
trate of  Cochin,  a  Justice  of  the  Peace  but  not 
a  European  British  subject,  convicted  and 
sentenced  a  merchant  seaman,  a  European 
British  subject,  for  the  oSence  of  wilful  dis- 
obedience to  orders  under  cl.  4,  s.  83  of  the  Act, 
it  was  held  that,  by  force  of  s.  72  of  the  Grim. 
Pro.  Code,  1872,  the  Magistrate  had  no  jurisdic- 
tion. HIGH  COURT  Proceedings.  18th  Dec. 
1872,  No.  2243,  2  Weir  578  =  7  M.H.C  App.  32. 

(5) — S.  83  (5) — European  British  subjects — 
Jurisdiction  of  Magistrate. — A  Magistrate  has 
no  jurisdiction  to  try  an  European  British  sub- 
ject for  an  ofience  under  s.  83  '5)  of  Act  I  of 
1859.  The  jurisdiction  to  try  the  case  vests 
only  in  the  High  Court.  HIGH  COURT  PRO- 
CEEDINGS, 22nd  Deo.  1863,  4  M.H.C.  App.  23. 

(6) — S.  S3  (5) — Applicability  of  Merchant 
Shipping  Act,  17  and  18  Vic,  Ch.  104,  to  India. 
— The  Merchant  Shipping  Act,  17  and  18 
Vic,  Ch.  104  has  no  application  to  British 
India,  Where  the  ofience  mentioned  in  that 
section  is  committed  in  India,  the  punishment 
must  be  under  s.  83  (5)  of  Act  I  of  1859.  In  re 
William  John  Reardon,  1  Weir  898  =  8  M. 
H.C,  85. 

(7)— S.  83  (5)  (7)— Combining  to  disobey. — 
Where  two  or  more  persons  wilfully  disobey 
lawful  commands,  they  cannot  be  convicted 
both  of  combining  to  disobey  and  also  of  dis- 
obedience, under  els.  5  and  7  of  s.  83  of  Act  I  of 
1859.  the  transaction  being  one  and  the  same. 
King-Emperor  v.  Philip,  C.  L.,  3  Bona.  L. 
R.  539. 

(8) — S.  Ill — Deposition  of  absent  loitness. — 
The  deposition  of  a  person,  other  than  a 
merchant  seaman,  is  not  admissible  in  evidence 
under  the  above  section  of  the  Act.  QUEEN 
V.  Ramcomal  MITTER,  1  Hyde  195. 

Act  YIII  of  1859  (Code  of  Civil  Procedure). 

[Rep.,  act  X  OP  1877.] 
(1)— S.  81— See   RIGHT  OF  SUIT,  18  W.R. 
27. 
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/. — Imperial  Acts — continued. 

Act  VIII   of  1859   (Code  of  Civil  Procedure) 

— concluded. 

(2)— Ss.     276,      278— See     SUBSISTENCE- 
MONEY,  5  B.L.R.  Ap.  79. 

(3)— S.  278— See  No.  2,  supra. 

Act  IX  of  1859  (Forfeiture). 

[BHOBT  TITLE  GIVEN.   ACT  XIV  OF   1897  ; 

Eep.  IN  PART,  Act  VIII  OF  1868 ;  Rep.  in 

PART,  ACT  XII  OF  1891  ;  ss.  16  TO  18  AND  20 
DECLARED  IN  FORCE— THROUGHOUT  B.I., 
EXCEPT     AS     REGARDS     THE      SCHEDULED 

Districts,  Act  XV  op  1874,  s.  3;  in 
British  Baluchistan  (except  the  last 
PARA.  OF  s.  18).  Reg.  I  of  1890,  s.  3  ;  IN 
Upper  Burma  (except  the  Shan  States;, 
act  xiii  of  1898,  s.  4.] 

(1)-S.     18— See    ACT  XXV  OF   185?,  SS.  2 
and  7,  3  Agra  281. 

(2)— S.     18— See     FORFEITURE      OF    PRO- 
PERTY, 3  Agra  281. 

(31—8.  20— S^e  ACT  XXV  OF  1857,  S.  7,  14 
W.R.  114. 


Act    XIII    of    1859   (Workman's    Breach  of 
Contract). 

[Short  title  given,  act  XIV  of  1897  ; 

REP.  in  part,  act  XVI  OF  1874,  APPLICA- 
TION SUSPENDED  IN  CERTAIN  CASES,  MaD. 
Act  I  OP  1903,  S.  2.] 

(D— Strict  ccnstrtcciion  of  the  Act — Advance 
essential. — Act  XIII  of  1859  being  a  Penal  Act 
must  be  cmstrued  strictly.  An  advance  of 
money  is  an  essential  preliminary  to  the  crea- 
tion of  an  obligation  under  the  Act.  In  re 
Chinnabathudu,  1  Weir  693. 

(2)  —  Advance  essential  for  operation  of  Act. — 
Unless  it  is  shewn  that  money  has  been  receiv- 
ed in  advance  from  the  complainant,  no  case 
arises  to  which  the  provisions  of  the  Act  can 
become  applicable,  The  supply  of  material 
with  which  work  is  to  be  done  cannot  be  treat- 
ed as  equivalent  to  payment  of  money  and  the 
fact  that  tbo  material  was  a  precious  one  can- 
not make  any  difference.  In  re  MATHURAI- 
MUTHU  Asary,  1  Weir  692. 

(3)— Application  of  the  Act  —  Advance  of 
money  essential. — Aot  XIII  of  1859  only  applies 
where  there  has  been  "an  advance  of  money  on 
account  of  any  work,"  which  words  do  not 
include  mere  loans  or  old  debts,  and  the 
language  used  shows  plainly  that  the  interference 
of  the  Magistrate  is  limited  to  cases  where  the 
neglect  or  refusal  to  perform  is  wilful  and  with- 
out lawful  and  reasonable  excuse.  As  a  rule, 
a  mere  breach  of  contract  ought  not  to  be  an 
offence,  but  only  to  be  the  subject  of  a  civil 
action.     Act  XIII  of   1859  is,  like  Ch.  19  I. P. 


/. — Imperial  /4 c^s— continued. 

Act  XIII    of  1839    (Workman's   Breach    of 
Contract) — co7itinued, 

0.,  an  exception.  But  the  Magistrate  has  to 
use  a  judicial  discretion  and  to  consider  whether 
any  excuse  averred  is  lawful  and  reasonable. 
And  a  man  cannot  be  treated  as  a  criminal  for 
not  performing  a  contract  which  could  not  be 
enforced  against  him  by  civil  process.  QUEEN- 
EMPRESS  v.  RaJAB,  16  B.  368.  (8  W.R.  69, 
Or.,  9  B.H.C.  271,  2  M.H.C.  427.  11  A.  262. 
14  W.R.  Cr.  29,  18  W.R.  Cr.  53.  7  B.  379,  7 
M.  131,  3  A.  744,  11  M  362,2?.)  [F.,  11  Cr, 
L  J.  329=5  Ind,  Gas.  914  =  9  P.R.  1910  Cr.= 
12  P. W.R.  1910,  Cr.,  23  P.R.  1913  Cr.  =  15  Cr. 
L.J.  166  =  22  Ind.  Cas.  742,  Rat.  Un.  Cr.  C. 
874.] 

(4  &  5) — Advance  to  labourer  must  be  art 
account  of  iccrk— Under  Act  XIII  of  1859,  there 
must  be  an  advance  of  money  on  account  of  work 
which  a  labourer  has  contracted  to  perform  ; 
though  the  labourer  might  lawfully  consent  to 
take  paddy  in  lieucf  money,  it  is  essential  that 
the  advance  should  be  on  account  of  the  work 
to  be  performed.  In  re  ThOLEGA  RAMA, 
1  Weir  683. 

(6) — Advance  viust  be  in  payment  of  work.— 
Where  sovereigns  were  advanced  to  the  accused, 
not  in  payment  of  the  work,  but  as  material  to 
be  worked  up,  lield,  that  there  was  no  advance 
within  the  meaning  of  Act  XIII  of  1859.  In.  re 
Kothiath  Choyi,  1  Weir  693. 

(7) — Advance  must  he  in  payment  of  work  to 
he  done — Where  money  is  advanced  to  a  work- 
man, not  in  payment  of  work  to  be  done,  but 
merely  to  be  used  as  raw  material,  the  money 
advanced  is  an  advance  within  the  meaning  of 
Act  XIII  of  1859.  HIGH  COURT  PROCEED- 
INGS, 26th  APRIL  1871,  1  Weir  701  =  6  M.H. 
C.  App.  21.    [i?.,  1  Weir  692.] 

(8) — There  must  he  some  balance  left  in  the 
advance  for  ivhich  ivork  has  not  been  done. — 
This  Act  relates  to  fraudulent  breaches  of 
contract,  and  does  not  apply  where  an  advance 
has  not  only  been  worked  ofi  by  a  labourer,  but 
an  actual  balance  is  due  to  him.  TARA  DOSS 
Bhuttacharjee  v.  Bfaloo  Sheikh. 
8  W.R.  69.  Cr.  [Diss.,  11  A.  262  ;  R.,  16  B.  368.] 

(9) — Advance  immediately  returned — Where 
the  accused,  who  owed  a  certain  sum  to  the 
complainant,  agreed  to  work  upon  the  com- 
plainant's estate  for  a  certain  period,  and  the 
complainant,  in  order  to  make  the  contract  a 
valid  one,  advanced  the  amount  So  the  accused, 
who  received  it  and  immediately  returned  it  to 
the  complainant,  lield,  that  there  was  no  ad- 
vance within  the  meaning  of  the  Act.  INNASI 
Maistry  V.  Thomas  Murray,  l  Weir  685. 

(10) — Bond—Repayment  of  sum  advanced  by 
instalments. — Where  the  money  was  not  advanc- 
ed on  account  of  work  contracted  to  be  done. 
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I.— Imperial  -4  c/s— continued. 

Act    XIII    of    1859  (Workman's    Breach    of 
Contract) — continued, 

but  was  a  mere  loan  to  be  repaid  by  monthly 
instalments  out  of  the  wages  earned  during 
the  contracted  period  of  service,  such  a  contract 
was  held  to  be  not  one  within  the  provisions 
of  the  Act.  Queen-Empress  v.  Ningappa, 
Rat.  Un.  Cr.  C.  754. 

(11) — Agreement  to  repay  advance  by  deduc- 
tion from  wages  accruing  due.— Where  in  an 
agreement  for  work  there  was  a  clause  that 
the  advance  was  to  be  repaid  by  a  deduction 
from  wages  that  were  to  accrue  due  for  ser- 
vices, held,  that  there  was  nothing  oppressive 
in  the  contract,  as  the  clause  for  re-pa,yments 
by  deduction  from  wages  was  controlled  by  the 
agreement  to  work  only  for  a  specific  number 
of  months  in  the  aggregate,  and  as  a  breach  of 
the  agreement,  at  a  time  when  the  wages  due 
were  in  excess  of  the  advance  remaining  un- 
paid, would  not  be  fraudulent  though  wrongful. 
In  re  Chowri  Muthu,  1  Weir.  707. 

(12) — Contract  providing  for  portion  ofivages 
going  periodically  in  reduction  of  advance — 
Effect, — A  contract  to  the  efie:t  that  the  work- 
man shall  work  for  wigea,  deducting  from  his 
wages  a  certain  sum  periodically  to  make  good 
an  advance,  is  within  the  Act  XIII  of  1859. 
Jelagan  Subramania  Naidu  v.  Singara 
MUDALI,  27  M  L.J.  616.  (7  M,  131,  '.23  M. 
208,  F.) 

(13) — Advance  ni7de  to  labourer  for  marriage 
expenses, — Where  a  certain  amount  of  money 
was  advanced  to  the  accused  for  marriage  and 
other  expenses,  but  not  for  work  to  be  performed, 
held,  that  the  advance  was  not  one  within  the 
meaning  of  Act  XIII  of  1859.  In  re  GOPALA 
Padayachi,  1  Weir.  684. 

(14) — Advance  in  the  nature  of  debt. — The 
provisions  of  the  Workman's  Breach  of  Contract 
Act,  1859,  do  not  apply  where  the  advance  is 
literally  or  practically  io  the  nature  of  a  debt, 
and  where,  even  assuming  that  the  advance  is 
not  in  the  nature  of  a  debt,  the  conditions  are 
inequitable.  The  Act  does  not  apply  where 
the  advance  is  not  to  be  paid  oS  by  the  work 
done  but  out  of  the  wage^  the  workman  was  to 
receive.  In  re  ABDUL  EasuL  TsmailJI,  13 
Bom.  L.R.  548  =  11  Ind.  Cas.  586  =  12  Gp.  L.J. 
402.  [R.,  14  Bom.  L.R.  956  =  13  Cr.  L.J.  853 
=  17  Ind.  Cas.  789,  15  Cr.  L.J.  383  =  23  Ind. 
Cas.  751  =  7  S.L.R.  100.] 

(15) — Advance  by  way  of  loan. — The  provi- 
sions of  the  Act  in  question  can  only  apply  to 
the  case  of  a  workman,  who  has  received  from 
his  employer  an  advance  of  money  on  account 
of  any  work  which  he  has  contracted  to  per- 
form ;  they  do  not  apply  to  a  case,  in  which  the 
workman  has  only  received  a  loan  from  his 
master  or  employer,  without  any  reference  to 
his  wages  for  the  work  which  he  has  agreed  to 
do,  and  the  loan  has  to  be  repaid  by  monthly 
instalments  extending  over  a  certain  period, 
without  any  deductions  being  made  from  the 
wages  in  respect  of  those    instalments.     The 


I.  — Imperial  /tc/s— continued. 

Act    XIII    of    1859    (Workman's    Breach  of 
Contract) — continued. 

Act  (XIII  of  1859)  which  is  of  a  penal  nature 
has  to  be  construed  very  strictly.  GANESHI 
Lal  v.  Shugan  Chand.  9  p.  R.  1910,  Cr.=5 
Ind.  Cas.  914  =  12  P.W.R.  1910,  Cr,  =  llCr, 
L.  J.  329.  (3  A.  744,  F.  ;  16  B.  368,  17  P.R. 
1890,  Cr.,  R.)     [R.,  23  P.  R.  1913,  Cr.] 

(16)— Contract  to  work  in  consideration  of 
previous  debt  —Where  the  accused  agreed  to 
serve  the  complamant  for  972  months  in  con- 
sideration of  money  due  to  the  complainant  on 
account  of  former  debts,  but  left  the  service 
after  three  months,  held  that  there  was  no 
fraudulent  breach  of  contract  within  the 
meaning  of  Act  XIII  of  1859.  so  as  to  render 
the  accused  liable  to  be  dealt  with  criminally, 
and  that  the  Act  was  not  applicable,  as  no 
money  was  received  in  advance,  the  considera- 
tion for  the  agreement  to  work  being  an  old 
debt.  REG  v.  JETHYA  valad  Vestya,  9  B. 
H.  C.  171.  [F.,  16  B.  368,  11  Cr.  L.  J.  329=5 
Ind.  Cas.  914  =  9  P.  R.  1910=12  P.W.R.  1910 
Cr.] 

(17) — Agreement  to  work  until  re-payment 
of  personal  and  ancestral  debts. — Where  the 
accused  bound  himself  to  work  for  the  complain- 
ant, until  the  repayment  of  a  sum  found  due  to 
the  complainant  on  a  settlement  of  accounts  in 
respect  to  certain  personal  and  ancestral  debts, 
held,  that  such  a  contract  did  not  come  under 
the  provisions  of   Af^t    XIII    of    1859.     HIGH 

Court  proceedings,  2nd  Nov.  1880,  No. 
2197,  1  Weir.  680. 

(18) — Advance  without  interest,  but  not  on 
account  of  work  to  be  performed. — Where  an  ad- 
vance without  interest  was  made  to  the  accused, 
on  condition  that  he  should  perform  service, 
but  not  on  account  of  work  to  be  performed, 
held,  that  the  provisions  of  Act  XIII  of  1859 
were  not  applicable  to  that  contract.  In  re 
KALI,  1  Weir.  684. 

(19) — Advance  of  money  to  be  repiid  tuithout 
interest. — Where  an  employer  advanced  a  sum 
of  Rs.  100  to  the  accused,  who  bound  himself  to 
work  for  the  complainant  with  his  wife  for  a 
certain  period,  during  which  he  received  wages 
both  for  himself  and  for  his  wife  and  after 
which  the  loan  was  to  be  repaid  without 
interest,  held,  that  the  contract  was  not  one 
contemplated  by  Act  XTII  of  1859.  HIGH 
Court  Proceedings,  9th  Jan.  1880,  No.  39, 
1  Weir  681.  [i?'.,  23  M.  203=  1  Weir  637  =  1 
Weir  6S2,  1  Weir  683.] 

(20) — Advance  to  induce  workman  to  enter 
into  contract  of  service. — Where  an  advance  is 
made  to  a  person  to  induce  him  to  enter  into 
a  contract  of  service,  but  not  for  work  which 
such  person  contracts  to  perform,  the  contract 
is  not  one  within  the  meaning  of  Act  XIII  of 
1859.     In  re  RAJAH  SAHIB,  1  Weir.  684. 

(21)  —Loan  given  to  labourer  on  condition  that 
the  latter  should  enter  into  a  contract  of 
service. — Where,  by  a  written  agreement  enter- 
ed into  with  the  proprietors   of  certain   estate. 
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/. — Imperial  Acts — continued. 

Act  XIII    of  1839   (Workman's     Breach  of 
Contract) — continued, 

a  number  of  workmen  agreed  to  work  on  that 
estate  for  a  period  of  four  years  and  one  month 
for  an  initial  advance  of  one  rupee  each,  in 
respect  of  which  it  was  expressly  stipulated 
that  it  should  not;  be  repaid  till  after  the  expi- 
ration of  the  agreement,  held,  that  the=sum  of 
one  rupee  given  on  the  date  of  the  agreement 
was  not  "money  advancad  on  account  of  work 
to  be  performed,"  but  rather  a  loan,  made 
without  interest,  on  the  condition  that  the 
defendants  would  enter  into  a  contract  of 
service  for  the  duration  of  the  loan,  namely, 
four  years  and  one  month.  The  provisions  of 
Act  XIII  of  1859  were,  therefore,  held  to  be 
inapplicable  to  that  loan  TaNGI  JOGHI  v. 
Hall,  23  M.  203  =  1  Weic  687.  [F.,  17  Ind. 
Cas.  420  =  23  M.  L.  J.  513  =  1912  M.W.N. 
1152;  R.,  22  Ind.  Cas.  742  =  23  P.  R.  1913,  14 
Cr.  L.  J.  400  =  20  Ind.  Cas.  224.] 

{22)— Receipt  of  advance— Contract  of  loan  on 
condition  that  debtor  will  work  for  complainant. 
— Where  an  accused  received  an  advance  from 
the  complainant  and  contracted  that  he  would 
work  foi"  a  year  under  the  complainant  and 
would  then  repay  the  advance,  held,  that  the 
Act  does  not  apply  to  a  contract  of  this  nature. 
The  contract  was  a  loan,  with  a  condition 
attached  that  the  borrower  should  work  for  the 
complainant.  The  Act  applies  only  where 
there  has  been  a  contract  for  work,  with  money 
given  as  wages  in  advance.  EMPEROR  v. 
GOOROOMOONDIAN.  4Cr.  L.J.  200  =  3  L.  B. 
R.  187.     (3  A.  774,  F.) 

{2'i)— Receipt  advance  —Contract  to  work  until 
repaijinent — Construction  of  the  Act. — Such  a 
construction  of  the  Act  as  would  enforce  a 
contract  in  violation  of  law  of  a  more  stringent 
nature  must  not  be  adopted.  Where  a  labourer 
agreed,  in  consideration  of  an  advance  of  money 
received  from  the  complainant,  to  work  for  the 
latter  until  the  repayment  of  the  amount 
advanced,  held,  that  the  contract  was  not 
within  the  Act.  HIGH  COURT  PROCEEDINGS 
12TH  Dec.  1873,  No.  2181,  1  Weir  680  = 
7  M.  H.  C.  App.  30.  [P.,  Rat.  Un.  Cr.  Cas. 
754.  1  Weir  630,  681;  D.,  1  Weir  636.] 

(24) — Advance  of  money  by  employer. — In 
consideration  of  the  accused  agreeing  to  work 
for  wages  in  a  tannery,  the  proprietor  advanced 
to  him  Rs.  10,  which  was  to  be  worked  off, 
annas  8  per  week  being  deducted  from  the  wages 
which  would  accrue  due.  Held,  that  the  pro- 
visions of  Act  XIII  of  1859  would  apply  to 
such  a  case,  QUEEN  v.  TULUKANAM,  7  M. 
131  =  1  Weir  685.  [F.,  14  Cr.  L.  J.  400  =  20  Ind. 
Cas.  224;  R.,  16  B.  363  (370).  23  M.  203,  22 
Ind.  Cas.  742  =  23  P.  R.  1913.] 

(25) — Advance  of  money  by  employer  to  be  re- 
paid out  of  wages. — Where  an  employer  advanc- 
ed a  sum  of  Rs.  10  to  a  workman,  which  was 
to  be  repaid  out  of  the  wages  earned  by  instal- 
ments of  1  rupee  in  each  month,  held  that  the 
money  should  be   regarded  as  money  advanced 


/. — Imperial  Ac^s— continued. 

Act    Xni    of    1859    (Workman's     Breach  of 

Contv&ct)  — continued. 

on  account  of  work  to  be  performed  and  the 
provisions  of  Act  XIII  of  1859  were  applicable 
to  the  case.  TanGI  JOGHI  v.  HALL,  23  M.  203 
=  1  Weir  687.  \F.,  17  Ind.  Cas.  420  =  23  M.L 
J.  513  =  1912  M  W.N.  115-2;  R.,  22  Ind.  Cas. 
742=23  P. R.  1913,  14  Cr.L.J.  400  =  20  Ind. 
Cas.  224.] 

(26) — Application  of  Act  — Specific  ivork  — 
Advance  for  loork  which  loorkman  vjas  already 
doitig. — The  loans  that  can  be  recovered 
under  Act  XIII  of  1859,  are  the  loans  which 
are  advanced  by  employers  to  their  workmen 
for  doing  specific  work.  When  the  money  was 
advancad,  not  for  doing  any  particular  work, 
but  for  the  work  which  the  workman  was 
already  doing,  and  the  work  was  finished  by  the 
time  of  prosecution,  held  that  the  Act  did  not 
apply.  Giga  v.  Muhammad  Amin,  10  A.L  J. 
468  =  13Cr.  L.J.  863  =  17  Ind.  Cas.  799  =  35 
A.  61. 

(27) — Order  for  immediate  repayment  of 
advance. — An  order  to  repay  the  advance  on 
the  spot  is  not  absolutely  illegal,  provided  the 
Magistrate  has  passed  the  order  in  accordance 
with  the  option  of  the  complainant,  Iii  re 
PULLENCHERI  Hyder,  1  Weir.  699. 

(28) — Certain  cases  that  do  or  do  not  fall 
ioithi7i  the  scope  of  this  Act—  Contract  to  supply 
labour, — A  person  who  merely  undertakes  to 
supply  labour,  but  does  not  undertake  to  be 
present  and  see  the  work  done,  is  not  a  labourer 
within  the  meaning  of  the  Act.  In  re  KOLAN- 
THAI  GOUNDAN,  1  Weir.  678. 

{29)— Contract  t~i  supply  labour  and  to  get  la- 
bour performed. — A  contract  to  supply  labourers 
and  to  get  libour  performed,  although  the 
nature  and  extent  of  the  work  to  be  performed 
are  not  clearly  specified,  comes  under  the  pro- 
visions of  Act  XIII  of  1859.  ROWSON  v. 
Hanama  Mestri,  1  M.  280  =  1  Weir  675. 

(,30) — Contract  to  supply  goods. — Where  the 
accused  did  not  undertake  to  give  his  personal 
labour  to  the  complainant,  but  only  agreed  to 
supply  lime  for  him,  held,  that  his  contract  did 
not  fall  within  the  scope  of  Act  XIII  of  1859. 
In  re  LAL  KHan,  1  Weir.  691. 

(31) — Contract  to  do  or  get  loork  done  on 
siopply  of  materials. — An  agreement  to  do  or 
get  done  a  specific  work  within  a  given  time, 
and  to  do  that  work  with  the  tools  supplied  by 
the  employer,  f-ills  within  the  scope  of  the  Act. 
In  re  Varada  Chetti,  1  Weir.  686. 

(32) — Contract  for  the  bringing  and  letting  of 
carts. — The  letting  of  carts,  whether  at  the 
place  where  the  bargain  is  made  or  elsewhere, 
at  a  specified  rate  for  the  journey  is  not  a  con- 
tract for  the  employing  of  an  artificer,  work- 
man, or  labourer,  within  the  meaning  of  the 
Act.  In  re  Keshav  R.\MachandrA,  Rat. 
Un.  Cr.  G.3i9  =  Cr.  Rg.  39  of  1887.  [F.,  Rat. 
Un.  Cr.  Cas.  537.] 
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/, — Imperial  Acts — oontiaued. 

Act    XIII    of  1859    (Workman 'a    Breach    of 
Contract) — co7ilinued, 

(33) — Contract  to  perform  agricultural  work — 
Stipulation  to  pay  penalty  in  the  event  of  non- 
performance —  Applicability  of  tJie  Act. — The 
preamble  and  the  other  provisions  of  the  Act 
show  that  it  was  not  intended  to  apply  to  a  con- 
tract to  perform  agricultural  service  (7  B.  379, 
R,).  Where  a  contract  prescribes  a  penalty  for 
its  breach,  the  remedy  prescribed  by  this  Act 
cannot  be  availed  of.  CROWN  v.  KHUDA 
Baksh,  38  P.R.  1914  Cr.  (96  P.L.R.  1914, 
R.) 

(34) — Contract  to  carry  salt  by  boat, — A  con- 
tractor for  the  transport  of  salt  from  certain 
factories  entered  into  an  agreement  with 
another  to  convey  salt  by  boat  taking  an  ad- 
vance. Held,  that  the  contract  did  not  fall 
within  the  provisions  of  Act  XIII  of  1859,  as 
there  was  nothing  to  show  that  the  defendant 
pledged  himself  to  render  personal  labour,  nor 
the  complninant  could  be  considered  as  an 
employer  of  labour.  GalURAM  v.  ChengapPA, 
13  M.  351  =  1  Weip.  691.  [F.,  Rat.  Un.  Cr. 
Cas,  537  ;  2?.,9  Cr.  L.J.  107  =  28  P.R.  1908, 
Cr.  =  16  M.L.T.  235  =  1914  M.W.N.  651.] 

(B5)— Liability  of  contractor, — As  the  Act 
applies  to  cases  in  which  a  workman  has  under- 
taken to  get  work  performed,  as  well  as  to  cases 
in  which  he  undertakes  personally  to  perform 
it,  there  may  be  cases  in  wbich  a  contractor  is 
liable  to  proceedings  under  the  Act.  But  the 
contractor  must  himself  be  a  workman.  A 
person  whose  ordinary  business  is  that  of  a  con- 
tracting bricklayer,  and  who  does  not  himself 
work,  is  not  a  workman  within  the  meaning  of 
the  Act  with  reference  to  the  contract  for  earth- 
work. GiBLY  V.  SUBBU  PlLIiAI,  7  M.  100=1 
Weir.  690.  [J?*.,  10  B.  96,  U.B.R.  1903,4th 
Qr.,  W.B.  of  Contract,  3  ;  R.,  U.B.R.  1904.  1st 
Qr,  W.  B.  of  Contract  1,  15  Cr.  L.J.  235  =  23 
Ind.  Cas.  187  =  7  L.B.R.  82  =  16  M.L.T.  235  = 
1914  M.W.N.  651.] 

(36)— Contractor.— Act  XIII  of  1859  applies  to 
cases  in  which  the  workman  has  undertaken  to 
get  work  performed,  as  well  as  to  cases  in  which 
he  undertakes  personally  to  perform  it,  so  that 
there  may  be  cases  in  which  a  contractor  is  lia- 
ble to  proceedings  under  the  Act.  But,  in  such 
cases  the  contractor  must  be  himself  a  work- 
man. The  Act  does  not  apply  to  a  contract 
made  by  a|peraon  who  is  not  himself  an  artificer, 
workman,  or  labourer,  but  merely  a  contractor 
ASGAR  ALI  V.  SWAMI,  U.B.R.  1902—1903, 
Yol.  I,  W.  Br.  Cont.  3.  (7  M.  100.  R.)  \_R.,  4 
Ind.  Cas.  827  =  U.B.R.  1909,  Vol.  II,  W.  Br. 
of  Contract,  1.] 

(37) — Ariificer,  labourer  or  workman.  —  A 
person  who,  in  the  ordinary  course,  would 
himself  take  part  in  the  work  he  contracted  for, 
is  an  artificer,  labourer  or  workman,  within  the 
scope  of  the  Workman's  Breach  of  Contract 
Act,  1859.  The  terms  of  a  contract  were  as 
follows  ;  "  The  petitioner  should  provide  the 
xaaterials  and  labour  and  the  sum  was  fixed  at 


/. — Imperial  Acts — continued. 

Act  XIII   of    1859     (Workman's  Breach     of 
Contract) — continued. 

Rs.  269.  Out  of  this  sum  Rs,  100  had  already 
been  paid  and  Rs.  50  were  to  be  paid  when  the 
payment  of  the  ghat  contracted  to  be  done  was 
begun.  The  work  was  to  be  completed  within 
a  month  ;  and  if  it  should  be  washed  away  in 
the  monsoon,  the  petitioner  was  to  re-build  it. 
If  the  complainant  herself  had  to  finish  the 
work,  the  petitioner  would  pay  her."  Held 
that  the  petitioner  came  within  the  scope  of  the 
Act.  Queen-Empress  v.  amir  Khan,  Rat, 
Un.  Cr.  C.  204  =  Cr.  Rg.  24-7  1884. 

(38) — Artificer,  workman  or  labourer — Bead- 
carpenter — Whether  falls  under  the  term  — 
Liabilily  to  prosecution. — A  person  who  is  a 
'carpenter-contractor'  or  'head-carpenter'  under 
whose  supervision  and  direction  the  house  was 
to  be  built  by  journeyman-carpenter,  is  '  an 
artificer,  workman  or  labourer  '  within  the 
meaning  of  the  Workmen's  Breach  of  Contract 
Act,  and  is  not  exempted  from  liability  to  pro- 
secution under  the  Act.  8EIN  YiN  v.  AH 
MOON  Shooke,  7  L.B.R.  82  =  15  Cr.  L.J.  235 
=  23  Ind.  Cas.  187.     (7  M.  100,  D.) 

(39) — Employer — Broker  or  middleman  is  not 
employer — Construction. — A  person,  who  doss 
not  himself  employ  labour,  but  is  a  mere  broker 
or  middleman  supplying  labour  to  an  employer 
or  master,  is  not  entitled  to  take  proceedings 
as  an  employer  against  the  workman  under  the 
Workmen's  Breach  of  Contract  Act.  The 
Workmen's  Breach  of  Contract  Act  should  be 
strictly  construed.  EMPEROR  v.  Naga  Tima, 
14  Bora.  L  R.  956  =  1  Bora.  Cr.  C.  200  =  13 
Cr.L.J.  853  =  17  Ind.  Cas.  789.  [R..  15  Cr.  L. 
J.  383  =  23  Ind.  Cas.  751  =  7  S.L.R.  100]. 

(40) — Cooly. — Where  a  cooly  received  from 
the  complainant,  a  maistry,  a  certain  sum,  and 
agreed  to  work  for  nine  months  in  an  estate, 
receiving  four  annas  a  day  for  his  wages  and  to 
repay  the  money  advanced  after  the  fulfilment 
of  the  contract,  held,  that  the  sum  of  money 
paid  to  the  accused  wasnot  money  advanced  on 
account  of  work  to  be  performed,  but  it  was  a 
payment  made  on  condition  that  the  defendant 
would  enter  into  a  contract  of  service  for  nine 
months,  to  which  the  Act  was  not  applicable. 
In  re  KANDAPPA  GOUNDAN,  1  Weir  682.  [F., 
1  Weir  683,  1  Weir  687  =  23  M.  203.] 

(41) — Coolies  in  Assa^n.— Coolies  in  Assam, 
who  have  received  advances  in  contemplation 
of  work  to  be  done,  may  be  proceeded  against 
under  the  Act.  QUEEN  v,  GAUB  GORAH 
Cacharee,  8  W.R.  Cr.  6. 

(42) — Cooly  gaung. — A  cooly  gaung  may  be  a 
workman  or  labourer  within  the  terms  of  the 
above  Act,  even  though  such  cooly  does  none 
of  the  work  with  his  own  hands.  MAUNG  TuN 
V.  Pasil  Kadre,  U.B.R.  1904,  1  Quarter 
Workman's  Breach  of  Contract  1.  \_R.,  11  Cr. 
L.J.  58  =  4  Ind.  Cas.  827  =  U,B.R.  1907—1909, 
Vol.  II,  Work  man's  Breach  of  Contract  1.] 

(43) — Agreement  to  collect  coolies — Agreement 
for  personal  service  in  default. — An  agreement 
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1.— Imperial  .4c<s— continued. 

Act    XIII  of    1859    (Workman's  Breach    of 
Contract) — contiyiued. 

by  a  person,  in  consideration  of  an  advance  of 
money,  to  collect  coolies  to  work  on  a  cofiee- 
estate,  and  to  pay  penalty  for  every  day's  delay 
in  supplying  labour  and  to  serve  as  a  cooly  for 
five  years  in  the  event  of  the  contract  not  being 
fulfilled,  was  held  to  bean  agreement  within 
the  scope  of  Act  XIII  of  1859.  The  penalty 
prescribing  personal  service  would  not  take  the 
case  out  of  the  scope  of  the  Act,  inasmuch  as, 
even  if  that  part  of  the  agreement  was  invalid, 
the  complainant  was  still  entitled  to  claim  the 
performance  of  the  substantive  agreement,  if 
still  capable  of  performance,  or  the  re-payment 
of  the  advance.  RAMASWAMIv.  KANDASAMI, 
8  M.  379  =  1  Weir.  679.  [2?.,  3  L.B.R.  33.  1 
Weir  686,] 

(44) — Cobblers. — The  accused,  cobblers,  re- 
ceived from  the  complainant  an  advance  of 
Rs.  25,  promising  to  work  under  him  till  the 
sum  advanced  was  worked  oS  by  deducting  the 
value  of  the  shoes  stitched  by  him,  held,  that 
the  contract  was  within  the  purview  of  Act 
XIII  of  1859.   In  re  Veeran,  1  Weir.  687. 

(45) — Applicability  of  Act  to  domestic  servants. 
— Act  XIII  of  1859  does  not  apply  to  private 
domestic  servants,  eg.,  a  horsekeeper,  but 
applies  only  to  artificers,  workmen  or  labourers. 
In  re  SULLIMON  Khan,  1  Weir  688.  [F.,  1 
Weir  689] . 

(46) — Factory  labourer. — A  labourer,  who 
contracted  with  the  manager  of  a  silk-factory 
tor  a  money  consideration  to  work  at  the  factory 
for  four  months  in  a  year  for  a  period  of  three 
years,  and  broke  the  terms  of  the  contract,  was 
held  liable  to  a  prosecution  under  the  Act,  and 
the  order  of  the  Magistrate,  holding  that  such 
a  contract  was  an  unreasonable  one,  and,  there- 
fore, one  which  ought  not  to  be  enforced  by 
him,  was  set  aside.  Koonjobeharry  Lall 
V.  Rajah  Doomney  and  Koonjobeharry 
Lall  v.  rughoonath  Dome,  H  W.R.  Cr. 
29.      [R.,  16  B     368.] 

{41)  — Contract  to  ivorh  at  factory. — Case 
where  the  High  Court  declined  to  exercise  its 
powers  of  revision,  on  the  ground  that  Act  did 
not  apply  to  this  contract,  which  was  a  con- 
tract to  work  at  a  certain  factory.  jAMES 
Lyall  AND  Co.  V.  Ram  Chander  Bagbee, 
18  W.R.  Cr.  53.   [fl.,  16  B.  363.] 

{i8)— Surety  of  loorkmen.— Act  XIII  of  1859 
does  not  extend  to  a  surety  for  the  "  artificer, 
workman  or  labourer."  QUEEN-EmpRESS  v. 
Bhila  NANA  Shet,  1  Bom.  L.R.  523. 

(49) — Agreement  to  convey  clay  within  the 
Act. — A  conveyance  of  clay  by  the  personal 
labour  of  the  person  who  undertakes  the  same 
is  'work'  within  the  meaning  of  the  Work- 
men's Breach  of  Contract  Act.  The  require- 
ments to  make  the  Act  applicable  discussed. 
MAMU  Beari  y.  Emperor,  16  M.L  T.  235  = 
(1914)  M.W  N.  651  =  27  M.L.J.  392  =  15  Cr.  L. 
J.  651  =  25  Ind.  Cas.  979. 


/. — Imperial  Acts — continued. 

Act   XIII    of    1859    (Workman's   Breach  of 
Contract)  —continued. 

(50)  — Where  work  is  actualy  completed  at 
time  of  complaint,  Act  doss  not  apply. — The 
Act  has  no  application  to  cases  in  which  the 
work  has  actually  been  completed  at  the  lime 
of  the  complaint.  HIGH  COURT  PROCEED- 
INGS. 'i9TH  MAR.  1865,1  Weir.  670.  [F.,  23  M. 
37  =  2  Cr.  L.  J.  149  =  1  Weir.  67 1.  A  ]  . 

(51) — Contract  for  work — Indefinite  terms, 
effect  of. — Where  the  accused  engf^.ged  to  cut  a 
channel  and  received  advance  in  money  and 
grains,  but  the  contract  did  not  contain  any 
definite  term  in  accordance  with  which  the 
work  was  to  be  executed,  held  that  there  was 
no  contract  for  the  breach  of  which  the  accused 
would  be  liable  under  Act  XIII  of  1859.  In  re 
ANNAMALAI,  1  Weir.  692. 

(52) — Agreement  to  complete  a  specific  luork 
withhi  a  specified  iiwe.  — Where  a  carpenter 
agreed  to  build,  in  a  month's  time,  a  bandy 
out  of  the  materials  to  be  supplied  to  him,  and 
a  Magistrate,  on  default  being  made,  ordered 
him  to  perform  the  contract  8  months  after- 
wards, held,  that  the  order  was  legal,  inasmuch 
as  the  essential  part  of  the  agreement  was  that 
a  certain  specific;  article  should  be  made  within 
a  reasonable  time,  the  month  being  fixed  as  a 
guide  to  what  would  be  a  reasonable  period. 
In  re  Madurai  Chetti,  1  Weir.  705. 

(53) — Contract  oj  service  for  limited  period. 
— Where  the  defendant  received  an  advance  of 
Rs.  6  and  agreed  to  work  as  an  agricultural 
labourer  for  a  period  of  one  year,  held,  that 
there  was  nothing  illegal  in  the  contract, 
because  the  period  was  a  limited  one.  In  re 
Kadapanatham  Munigadu,  1  Weir.  706. 

(54) — Contract  to  ioork  for  a  specific  period 
and  for  a  jurther  period  in  case  of  default. — 
Where  the  accused  receiving  an  advanco,  agreed 
to  work  with  a  cooly  on  the  pUiutiS's  estate 
from  the  4th  June,  18S4  to  the  30th  April, 
1835,  and  to  continue  to  work  for  as  many  days 
after  the  30th  April  as  he  should  have  made 
default  in  working  during  the  term,  held,  that 
the  special  agreement  to  work  for  an  additional 
number  of  days  after  the  30th  April,  1885,  in 
case  of  default  was  not  bad  in  law.  A  Magis- 
trate, on  such  default  occurring,  should  specify 
the  number  of  days  the  accused  was  bound  to 
work  after  the  30ih  April,  1835.  In  re  CHOURI 
Muthu,  1  Weir.  707. 

{55]  — Contract  to  work  (or  twelve  years. — A 
contract  to  work  8  hours  a  day  for  12  years,  for 
wages  not  shown  to  be  above  the  market- rate, 
and  to  live  in  any  house  that  may  be  provided, 
being  otherwise  a  form  of  slavery,  is  illegal. 
Where  an  advance  made  to  a  workman  is  mere- 
ly a  loan.  Act  XIII  of  1859  does  not  apply.  In 
re  AMBU,  15  Cr.  L.J.  384  =  23  Ind.  Cas.  752. 

{5Q)— Contract  of  service  for  a  long  period,  not 
within  scope  of  the  4ci.— The  Act  does  not  con- 
template a  contract  involving  a  service  ex- 
tending over  a  long  period,  in  the  circum- 
stances which  would  probably  leave  the  con- 
tractor, at  the  close  of  the  period,   indebted  to 
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/. — Imperial  Ac/s— continued. 

Act    XIII    of   1839    (WoFknoian's    Breach  of 
Contract) — continued. 

the  employer  and  make  it  necessary  for  him  to 
re-arrange  himself  for  a  further  period,  a  result 
which  would  practically  countenance  a  kind  ot 
slavery.  HIGH  COURT  PROCEEDINGS,  9TH 
JAN.   1880,  No.  39,   1  Weir.  681. 

[51)— Inquiry  under  the  Act,  nature  of. — 
When  a  complaint  has  been  made  against  an 
artificer,  workman,  labourer,  under  Act  XIII 
of  1859,  that,  having  received  an  advance,  he 
Las  failed  without  reasonable  excuse  to  perform 
his  contract,  the  inquiry  to  be  made  under  the 
first  part  of  the  second  section  of  the  Act  is  not 
an  inquiry  into  an  oSence  which  may  be  tried 
summarily.  It  is  an  inquiry  of  a  special  char- 
acter, which,  in  some  cases,  may  require  to  be 
conducted  with  much  care  and  patience. 
Pollard  v.  Mothial,  4  M.  234  =  1  Weir 
695  =  2  Weir  323.  [F,.  33  B.  22  (•24)  =  6  Bom. 
L.R.  255=1  Ind.  Cas.  378,  2  L.B.R.  163  (164). 
U.B.R.  1902,  3rd  Qr..  Workman's  Breach  of 
Contract  Act  1  ;  R.,  27  C  131  (132)]. 

(58) — Inquiry  under  the  Act — Terms  of  con- 
tract should  be.  ascertained.— lv[  a  proceeding 
under  the  Workman's  Breach  of  Contract  Act, 
1859, the  first  thing  to  be  ascertained  is,  whether 
the  artificer,  workman  or  labourer  entered  into 
a  valid  contract,  and  if  so,  has,  wilfully  and 
without  lawful  or  reasonable  excuse,  neglected  or 
refused  to  perform  work  according  to  the  terms 
of  the  contract.  In  order  that  this  may  be  as- 
certained, it  is  quite  clear  that  the  terms  and 
circumstances  of  the  contract  must  be  accurately 
ascertained.  EMPEROR  v.  NaMDEO  SAKHA- 
RAM,  12  Bom.  L.R.  135. 

(59)  —  Several  contracts — Procedure. — Where 
the  contracts  are  several,  each  defendant  should 
be  proceeded  against  separately,  hi  re  RAYA, 
1  Weir.  707. 

(60) — Summary  trial  under  the  Act. — An 
offence  under  the  Workman's  Breach  of  contract 
Act,  cannot  be  tried  summarily.    EMPEROR  v. 

Dbondu  Krishna  kamblya,  6  Bom.  L.R. 

255.  (4  M.  234,  F.;  1  Weir.  ^494,  11  A.  262, 
N.F.)  [F,B3  B.  25  =  10  Bom.  L.R.  1126  =  8 
Cr.  L.J.  409.] 

(61)  —  Swnmary  punishment—  Practice. — An 
oSence  under  the  Workman's  Breach  of  Con- 
tract Act,  1859,  cannot  be  punished  summarily. 
Emperor  v.  Balu  Salaji.  10  Bom.  L  R. 
1126  =  33  B.  25  =  8  Or.  L  J.  409  =  1  Ind.  Cas. 
387.  (6  Bom.  L.R.  255,  F.). 

(6-2)— Madras  Act  III  of  1865  —  Extent  of 
punishment, — Madras  Act  III  of  1865  autho- 
rises any  Magistrate  to  take  cognizance  of  any 
oSence  against  any  special  or  local  law  in  force, 
notwithstanding  any  provision  to  the  contrary 
in  any  existing  Act  or  Regulation,  and  ititer  alia 
of  offences  under  Act  XIII  of  1859.  But  as  to 
the  amount  of  punishment, he  shall  be  restrained 
within  the  limits  of   his  ordinary  jurisdiction. 

High  Court  Proceedings,  9th  August  1869, 
4  M.H.C.  App.  64. 


I.— Imperial  /ic/s— continued. 

Act    XIII   of    1859    (Workman's   Breach   of 
Contract)  -continued. 

(63,  64) — Proceedings  under  the  Act— Juris- 
diction of  Magistrate,  coiiiiion  precedent,  for 
issuing  a  warrant. — Either  the  Court  within 
whose  local  limits,  a  workman,  labourer  or  an 
artificer  resides,  or  the  Court  within  whose  local 
limits  the  refusal  to  perform  his  contract  occurs 
has  jurisdiction  to  hear  the  complaint.  Tha 
warrant  issued  by  the  latter  Court  may  be  exe- 
cuted outside  its  local  jurisdiction.  Before  a 
warrant  is  issued  undor  Act  XIII  of  1859,  a 
Magistrate  should  inquire  into  the  fact  and 
satisfy  himself  that  a  good  pritna  facie  case  is 
made  out.  When  such  case  is  made  out,  the 
M^rgistrate  is  bound  to  issue  process  and  should 
not  refer  the  complainant  to  a  Civil  Court, 
Mana  Lal  v.  VAHIA.  17  P.R.  1896.  Cr.  [Foil. 
d;Appr.,6  Ind.  Cas.  618  =  12  P.R.  1910  Cr.  =  13 
P.W.R.  1910Cr.  =  ll  Cr.  L.J.  380.] 

(65) — Issue  of  warrant — Power  of  Magistrate, 
— Act  XIII  of  1859  authorises  the  Magistrates, 
on  a  complaint  being  made,  to  issue  a  warrant, 
and  the  provisions  of  the  Grim.  Pro.  Code  apply 
to  that  warrant.  Therefore,  s.  83  of  the  Crina. 
Pro.  Code  (1882)  is  applicable  to  warrants 
issued  under  the  provisions  of  Act  XIII  of  1859. 
Queen-Empress  v.  Kattayan,  20  M.  235  =  2 
Weir,  40-1  Weir.  697.  Queen-Empress  v. 
MUTTI.AYYA,  20  M.  457.  [F.,  20  A.  124  =  A. W. 
N.  1897,  220;  R.,  6  Bom. L.R.  255  =  33  B.  22  = 
llnd.  Cas.  378.] 

(66) — Applicability  of  s.  83,  Crim.  Pro.  Code 
(1882),  to  warrants  under  Act  XIII  of  1859. — 
8.  83,  Crim.  Pro.  Code,  is  applicable  to  warrants 
issued  under  the  provisions  of  Act  XIII  of  1859. 
Gauri  Shankar  v.  Mata  Prasad,  20  A.  124 
=  A.W.N.  1897,  220. 

(67)— By  whom  this  Act  is  to  be  put  in  motion. 
— Magistrate — Power  to  take  proceeding  under, 
— Act  XIII  of  1859  can  only  be  put  in  motion  by 
the  employer,  and  a  Magistrate  has  no  jurisdio- 
tiou  to  pass  orders  under  that  Act.  when  tha 
case  before  him  is  one  under  the  Penal  Code. 
cheddi  v.  Mahomed  Ali,  il  A.L  J.  117  =  18 
Ind.  Cas.  883  =  14  Cr.  L.J.  133  =  35  A.  143. 

{68)— Provision  for  payment  of  penalty,  no  bar 
to  Act's  operation. — The  provision  for  payment 
of  penalty  in  the  contract  does  not  bar  the 
operation  of  Act  XIII  of  1859.  HiGH  COURT 
Proceedings,  15th  March  1377,  No.  673,  1 
Weir.  674. 

(69) — Breaches  of  contract  under  ths  Act, 
whether  offences. — The  term  "  offences  "  must 
be  construed  according  to  its  natural  meaning, 
in  the  absence  of  any  clause  restricting  tha 
meaning.  Act  XIII  of  1859  is  intended  to  provide 
for  breaches  of  contract  and  to  inflict  penalties. 
The  matter  to  which  these  penalties  are  attached 
are  offences.  HIGH  COURT  PROCEEDINGS, 
16th  NOV.  1874,  No.  1810,  1  Weir.  697. 

(70) — Power  of  Magistrate  to  enforce  a  contract 
to  labour  outside  British  India. — Although  a 
contract  for  work  is  made  in  British  India,  tha 
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t.— Imperial  Acts — continued. 

Act    XIII   of    1839  (Workman's    Breach    of 
Contract) — co7itimced, 

Couits  in  British  India  have  no  power  to  proceed 
under  Act  XIII  of  1859,  if  the  work  contracted 
for   is  to    be  performed   in   a  foreign    territory. 

High  couut  Proceedings,  15th  Dec.  1876, 
No.  2940.  1  Weir.  671.  [F..  10  M.  21  =  1  Weir 
671]. 

(71) — Case  where  work  was  to  be  performed 
in  foreign  territory. — Where  a  Magistrate  had 
directed  a  man,  who  had  contracted  for  work 
in  Travancore,  to  pay  up  a  sum  under  Act  XIII 
of  1859,  and,  in  default,  ordered  him  to  be  kept 
in  rigorous  imprisonment  for  one  month,  held, 
that  the  order  was  illegal,  inasmuch  as  the 
work  was  to  be  performed  in  a  foreign  territory. 
Geegory  v.  Vadakasi  KANGANI,  10  M  21 
=  1  Weir.  671.  [i?.,  11  Cr.  L.J.  3S0  (381)  = 
6Ind.  Gas.  618  =  12  P.R.  1910,  Or.  =  185  P. L.R. 
1910,    Or.  =  13  P. W.R.  1910,    Cr.], 

{12)— Contract  to  be  performed  in  foreign  terri- 
tory— Applicability  of  tha  Act. — An  order  cannot 
be  passed  under  Act  XIII  of  1859  to  enforce  the 
performance  of  a  contract,  if  such  performance 
is  to  take  place  in  foreign  territory.  SINNA 
KARUPPAN,  16  M.L.T.  303.     (10  M.  21,  R.) 

(73) — Enforcement  of  contract— Extent  of 
eriforcement . — A  contract  coming  under  Act 
XIII  of  1859  can  only  be  enforced  according  to 
its  term.  Where  the  defendant  agreed  with  the 
complainant,  receiving  an  advance,  to  work 
with  four  coolies  on  the  complainant's  estate 
for  ten  months  between  a  specified  period,  and 
on  default  being  made,  the  Magistrate  ordered 
the  defendant  to  work  with  the  four  coolies  for 
ten  months  from  the  date  of  his  order,  held, 
that,  as  the  agreement  was  not  to  do  work  for 
any  ten  months,  but  for  a  specific  season,  the 
order  of  the  Magistrate  should  be  confined  to 
directing  the  accused  to  work  for  the  residue  of 
the  period  originally  contracted  for,  remaining 
after  the  date  of  his  order.  In  re  CHIKKA 
PDTTA,  1  Weir.  704.  [F.,  1  Weir.  705  ;  B.,  35 
C.  1028  =  8  C.L.J.  312  =  8  Or.  L  J.  134  =  12  C. 
W.N.  869].  In  re  Matha  GOUNDAN,  1  Weir 
705.  [B.,  35  0.  1028  =  8  C.L.J.  312  =  8  Cr.  L  J. 
134  =  12  C.W.N.  869;  Z).,  1  Weir  705]. 


Civil  Court — Prose- 
re  a  bond  to  work  as 
n  default  to  pay  back 
not  be  enforced  in  a 
lapse  of  time,  it  can- 
f  a  prosecution  under 
•Empress  v.  Govind 
Un.  Cr.  C.   874  =  Cr. 


{l^)~Clahn  barred  in 
cution  also  barred. — Whi 
weaver  for  13  months  or  i 
the  sum  advanced  could 
Civil  Court  on  account  of 
not  be  made  the  basis  o 
Act  XIII  of  1859.  Queen 
valad  Lakshman,  Rat. 
Rg.  50  of  1896. 

(75) — Imprisonment  of  defendant  by  order  of 
Magistrate  whether  bars  jurisdiction  of  Civil 
Court. — An  order  of  a  Magistrate  for  the  repay- 
ment of  the  money  advanced  under  Act  XIII 
of  1859  is  not  so  satisfied  by  the  subsequent 
imprisonment  of  the  defendant,  as  to  deprive 
the  plaintifi  of  his  remedy  by  a  civil  suit. 
VERNEDE,  C.  a.  a.  v.  ABDUL  GiRI  CHINNA 
BWAMI,  2  M.  H,  C.  427.   IB.,  16  B.  368]. 
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Act    XIII    of  1859  (Workman's    Breach    of 

Contract)— cowimwed. 

(76)— Criw.  Pro.  Code  (1882),  s.  545— Com- 
pensation  for  costs  of  swiL— An  order  calling  on 
the  accused  to  pay  the  complainant  a  sum  of 
money  for  his  costs  cannot  be  made  in  a  case 
under  Act  XIII  of  1859.  QueenEMPRESS  v. 
Bhagooji,  Rat.  Uq.  Cr.  C.  625  =  Cr.  Rg.  52  of 
1892. 

(77) — Order  by  Magistrate  for  extra  loork  in 
anticipation  of  default — Illegal. — Where  a 
Magistrate  ordered  a  person,  who  had  made 
default  in  fulfilling  his  contract  to  work,  to 
work  from  the  date  of  the  order  to  a  certaia 
date,  and,  in  case  of  default,  during  that  period, 
to  work  for  an  extra  number  of  days  for  such 
default,  held,  that  it  was  not  competent  for 
the  Magistrate  to  make  the  order  in  antici- 
pation of  a  default.  In  re  Chouri  Muthu,  1 
Weir.  707. 

(78) — Preamble — Scope  of  preamble. — Where 
the  language  of  the  enacting  sections  of  a 
statute  is  clear,  the  terms  of  a  preamble  cannot 
be  called  in  aid  to  restrict  their  operation  cr  to 
cut  them  down.  The  purpose  for  which  a  pre- 
amble to  a  statute  is  framed  is  to  indicate  wbat 
in  general  terms  was  the  object  of  the  Legisla- 
ture in  passing  the  Act,  but  it  may  well  happen 
that  these  general  terms  will  not  indicate  or 
cover  all  the  mischief  which  in  the  enacting 
portions  of  the  Act  itself  is  found  to  be  provided 
for.  QUEEN-EMPRESS  v.  INDRAJIT,  11  A.  262 
=  A.W  N.  1889,  83.  [R.,  26  B.  757,  16  C.P. 
L.R.  99.] 

(79) — Preamble  and  s.  5 — Application  of  the 
Act  to  City  of  Mirzapur — Where,  in  a  suit  un- 
der the  Act  by  an  employer  at  Mirzapur  City 
against  certain  workmen,  it  was  found  that  the 
money  advanced  by  him  was  by  way  of  loan 
and  had  no  reference  to  the  wages  of  such 
workman,  and  that  no  deduction  on  account  of 
such  advance  was  ever  made  from  their  wages 
or  the  paymsnts  ciade  to  them  ;  held  that  the 
contract  between  the  parties  was  not  one  con- 
templated by  the  Act,  which,  therefore,  was 
inapplicable  to  the  case.  Held,  also  that  it  was 
not  certain  whether  the  Act  applied  to  the  City 
of  Mirzapur,  as  the  Local  Government  had  ex- 
tended the  Act  only  to  the  "  station  "  of  Mirza- 
pur. Ramprasad  v.  DIRGPAD,  3A.  7M  =  A. 
W.N.  1881.  50.  IF.,  15  C.W.N.  15  =  8  Ind.  Cas. 
123=11  Cr.  L.J.  564,  11  Cr.  L.J.  329  =  5  Ind. 
Cas.  914  =  9  P.R  1910,  Cr.  =  12  P.W.R.  1910, 
Cr.,  3  L.B.R.  187  =  4  Cr.  L.J.  200;  B.,  16  B, 
368,  15  Cr.  L.J.  166  =  23  P.R.  1913,  Cr.  =  22 
Ind.  Cas.  742,  96  P.L.R.  1914.] 

(80) — S.  1 — Loan — Agreement  to  serve — Inter- 
pretation of  agreement. — The  accused  took,  from 
the  applicant,  Rs.  170  in  advance  under  a 
written  agreement,  whereby  he  agreed,  in  con- 
sideration of  the  loan,  to  work  at  the  latter's 
factory  as  a  shoe-maker  for  three  years.  The 
Magistrate  discharged  the  accused  on  the  ground 
that  the  contract  was  not  for  work  to  be  done, 
but  was  in  order  to  bind  the  accused  down  to 
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work  for  a  period  of  three  years.  Held,  setting 
aside  the  order  oi  discharge,  that  tbe  terms  of 
the  coutract  were  olbar  and  brought  it  within 
the  provisions  of  the  Aot.  In  re  SHEAAIBER 
RAM  Tehal,  9  Bora.  L.R.  362  =  5  Cr.  L.J.  337. 
(8U — S.  1  —  Whether  'proceedings  under  Act 
are  "trial" — Tne  proceedings  of  tne  Magistrate 
up  to  and  inclusive  of  the  passing  by  him  of  an 
order  for  either  the  repayment  of  the  advance 
or  the  performance  of  the  contract  do  not  con- 
stitute a  "trial"  for  any  oSanco  as  defined  in 
Crim.  t'ro.  Code.  EMPEROR  v.  DHONDU 
Krishna  Kamblya,  6  Bom.  L  R.  255. 

(82) — S.  1  — Joint  advance  to  three  labourers. 
— 8.  1  of  Act  XIII  of  1859  deals  with  advances 
to  individuals,  not  with  cases  of  advances  to 
several  persons  jointly.  BHAW  ABaJI  v. 
Rama  Maruti,  2  Bom.  L.R.  515. 

(83) — 6'.  1 — Fraud,  luhelher  an  efisential  in- 
gredient of  an  offence  under  the  section- — It  is 
the  willul,  and  without  lawful  and  reasonable 
excu.>^e,  neglecting  or  refusing  to  perform  the 
contract  entered  into  by  the  persons  whom  the 
Act  concerns,  that  constitutes  the  offence  under 
s.  2  of  the  Act.  Notwithstanding  the  pream- 
ble of  the  Act,  which  speaks  of  "  frauOulent 
breach  of  coutract,"  fraud  is  not  an  essential 
ingredient  of  that  ofience.  QUBEN-EMPRESS 
v.  INDRAJIT,  11  A.  262  =  A.W  N.  1889,  85. 
(8  W.R.  Cr.  69,  Diss.)  [B.,  16  B.  36S,  27  C. 
131.] 

(81) — S.  1  — Cass  which  loas  held  not  to  be 
within  the  scope  oi  the  Act—iraudulent  breach 
of  contract — Ooyiditionprecedent  to  application  of 
the  Act. — A  entered  into  an  agreement  with  K  to 
work  for  K  as  a  grinder  and  polisher  of  surgical 
instruments,  on  a  salary  of  Rs.  80.  He  was 
entitled  to  get  the  work  done  by  contract.  He 
was  also  entitled  to  get  a  statement  of  accounts 
annually,  and  to  receive  a  certain  percentage  of 
the  profits,  and  in  the  event  of  the  company 
being  wound  up,  to  a  percentage  of  the  reserve 
fund.  A  left  his  employment,  as.,  according 
to  him,  his  employers  failed  to  perform  their 
part  of  the  agreement.  Held,  that  A  was 
entitled  to  privileges  far  above  those  of  an 
ordinary  artificer  or  labourer,  and  that  the  Act 
(XIII  of  1859)  had  no  application.  That  a 
fraudulent  breach  is  a  condition  prectdent  to 
the  operation  of  the  Act,  and  that  the  breach 
was  not  fraudulent  in  this  case.  The  preamble 
shows  that  the  Act  aims  at  the  prevention  of 
fraudulent  breaches  of  contract.  Though  the 
preamble  is  not  to  be  considered  as  part  of  the 
Aot,  yet  the  words  "  shall  wilfully  and  without 
lawful  or  reasonable  excuse — etc."  in  s.  1  are, 
for  ail  practical  purposes,  equivalent  to  the 
expression  "  fraudulent  breach,"  in  the  pream- 
ble. PuRNA  Chandra  Nandan  v.  Tarack 
Nath  Chandra,  36  C.  917.  [fl.,  7  S.L.R. 
100.] 

(85)— S.  l—Jurisdiction-S.  177  of  Act  V  of 
1898. — The  proceedings  under  Act  XIII  of  1859 
can  be  instituted  either  in  the  Court  of   the 
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Magistrate  within  the  limits  of  whose  local 
jurisdiction  the  dofendant  residts,  or  in  a  Court 
within  whose  local  limits  tbe  refu.sal  to  perform 
the  contract  has  taken  place,  and  not  where 
the  contract  his  iat  en  actually  made  and 
money  receivfd.  GaNESHA  Singh  v.  KARM 
Din,  13  P.  W.R.  1910  Cr  =12  PR  1910,  Cr.= 
6  Ind.  Cas,  61b  =  ll  Cr.  L  J.  380  =  185  P.L.R. 
1910.  (17  P.R.  Or,  1896.  10  M.  21,  F.  and 
Appr.;  25  C.  637,  24  K.  660,  28  M.  37,  i  G.W. 
N.  253,  D.} 

(86)  — S.  1 — Jurisdiction  of  Magistrate— Con- 
ditions—Labourer's  failure  to  perform — Work 
finished  thfouqh  others — Effect.— In  order  to 
give  jurisdiction  to  a  Magistrate  under  Act  XIII 
of  1859,  there  are  only  two  conditions  required 
by  I  he  Act,  namely,  an  advancd  of  money  and 
a  wilful  failure  to  perform  the  work.  If  these 
conditions  are  fulfilled,  the  Magistrate  is  bound 
either  to  order  the  repayment  of  the  advance 
or  so  much  of  it  as  remains  due,  or  to  order  the 
work  to  be  performed.  The  only  effect  of  the 
work  having  been  performed  by  the  agency  of 
others  is  to  leave  open  tiie  one  alternative  of 
recovering  the  advance  or  so  much  as  is  still 
due,  because  the  work  cannot  be  ordereJ  to  be 
done  over  again  and  the  law  will  not  compel  the 
performance  of  the  impossible  HaBIBULLAH 
V.  SUMAR  wd.  USMAN,  3  S.L.R  223,  Cr.  =-6 
lad.  Cas.  879  =  11  Cr  L.J.  414.  (28  M.  37, 
Diss.) 

(87) -S.  1 — 'Jurisdiction — Where  proceedings 
under  this  Act  to  be  instituted. — Proceedings 
under  the  Act  can  be  instituted  either  in  the 
Court  of  the  Magistrate,  within  the  limits  of 
whos'?  local  jurisdiction  the  defendant  resides, 
or  in  a  Court  within  whose  local  limits  the 
refusal  to  perform  the  contract  has  taken  place, 
and  not  where  the  contract  has  been  actually 
made  and  money  received,  GANESHA  SINGH  v. 
KarmDin,  13  P.W  R.  1910,  Cr  (17  P.R.  1896 
Or.,  10  M.  21,  F.;  25  C.  637,  24  M.  660,  28  M. 
37.  4  C.W.N.  253,  D.) 

(88) — S.  \— Contract  entered  into  with  Secre- 
tary of  State  to  work  in  Government  rubber 
plantations,  Burma— Neglect  of  labourer  to  do 
work  contracted  for — Right  of  Secretary  of  State 
to  proceed  wider  the  Act.  —  Certain  persons  were 
proceeded  against  under  the  Workman's  Breach 
of  Contract  Act,  1859,  for  having  neglected  to 
perform  work  which  they  had  contracted  to  do 
in  Government  rubber  plantations,  Burma, 
under  contracts  entered  into  by  them  in  Madras 
Town  with  the  Secretary  of  State  for  India  in 
Council,  represented  by  an  Extra  Assistant 
Conservator  of  Forests  in  Burma.  The  follow- 
ing question  was  referred  to  the  Pull  Bench  for 
decision.  "  Is  the  Secretary  of  State  for  India 
or  the  Government  of  India  or  the  Local 
Government  of  any  Province  of  India  a  master 
or  employer  resident  or  carrying  on  business  in 
any  place  to  which  the  Act  applies  within  the 
meaning  of  s.  1  of  that  Act  ?"  Held  (per 
Thirkell     White,     O.J.).— The   words    "any 
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rQiister  or  emoloyer "  in  the  enacting  part  of 
the  statute  should  not  be  construed  so  as  to 
limit  them  lo  masters  or  employers  of  the 
classes  specified  in  the  preamble-  The  fact 
that  the  Government  cannot  be  considered  as 
a  person  or  entity  of  the  same  clas?  as  a  manu- 
facturer or  tradesman  does  not  preclude  it.  from 
being  a  mastsr  or  employer  within  the  meaning 
of  the  section.  Further,  in  conducting  the 
rubber  plantations  on  commernial  principles, 
the  Secretary  of  State  is  carrying  on  business 
for  gain,  not  of  coarse  for  his  personal  gain, 
but  for  the  pecuniary  gain  of  the  State  which 
he  represents.  Consequently,  the  reference 
should  be  answered  in  the  affirmative.  Per 
Fox  and  Birks,  JJ.  — No  doubc  the  Secretary 
of  State  is  a  "  master  or  employer  "  within  the 
meaning  of  the  Act,  but  he  does  not  carry  on 
the  business  in  a  place  to  which  the  Act  ex- 
tends. For,  in  dealing  with  matters  relating 
to  the  general  public,  statutes  are  presumed  to 
use  words  m  their  popular  sense.  The  words 
"carrying  on  business"  mean,  in  ordinary 
language,  that  the  person,  who  is  engaged  in 
the  business,  does  it  with  the  object  of  acquir- 
ing gain  or  profit  for  himself  or  for  himself  and 
those  jointly  concerned  with  him.  This  view 
is  strengthend  by  the  preamble  to  the  Act. 
Therefore,  the  question  referred  to  should  be 
answered  in  the  negative.  KlNG-EilPEROR 
V.  RAMIAH,  3  L.B  R.  33  F.B  (Bourke  A.O.C 
166,  5  B.H.C.  App.  11,  1  M.H  C.  286,  1  Hyde 
37,  8  M.  379,  14  C.  256.  R.)  [Diss.,  II  Cr. 
L.J.  58  =  4  Ind.  Cas.  827  =  U.B.R.  1909,  2ad 
Qr.,  Workman's  Breach  of  Contract,  p.  1.] 

(89)  S-  1 — Advjnce  of  money  to  he  reimbursed 
by  m,or)thly  deductions  from  ivaqes — Applicabi- 
lity of  the  Act. — An  advance  of  money  paid  to  a 
workman  on  condition  of  its  being  reimburse! 
by  monthly  deductions  from  his  wages  is  '  an 
advance  of  money  on  account  of  any  work  which 
he  shall  have  contracted  to  perform,  etc.,' 
within  the  meaning  of  Act  XIII  of  1859. 
GOVINDA  CHETTY  V.  MUNNOANY  NaIK,  14 
Cr,  L.J.  400  =  20  Ind.  Cas.  224.  (23  M.  203, 
7  M.  131,  F.) 

(90)  S.  1— Effect  of  dismissal  for  default  of 
application — Crim.  Pro.  Code,  ss.  247.  403. — 
An  application  under  s.  1  of  the  Workman's 
Breach  of  Contract  Act  was  dismissed  for  default 
before  any  order  was  passed  by  the  Magistrate 
under  s.  2  of  the  Act.  Three  years  later,  when 
the  oSender  was  found  by  the  applicant,  the 
application  was  renewed  but  dismissed  by  the 
Magistrate,  who  held  that  there  was  no  suffici- 
ent ground  for  going  on  with  a  case  determined 
so  long  ago.  Held,  (1)  that  no  "offences" 
against  the  Act  having  yet  been  committed, 
there  was  no  "  acquittal,"  and  s.  403  of  the 
Code  of  Criminal  Procedure  did  not  bar  the  re- 
opening of  the  proceedings ;  (2)  that,  as  the 
delay  was  due  to  the  applicant's  inability  to 
find  the  offender,  there  was  no  ground  for 
refusing  to   continue  the   inquiry.     KRISHNA 
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Pardan    v.  Pasand,   7   L  B.R.    35  =  20  Ind. 
Cas.  228  =  14  Cp   L.J.  404  =  6   Bar.    L.T.    108. 

(24  M.  660,  F.;  15  Ind. Cas.  996  =  6  L.B. R   89  = 
3  Bur. L.T.  133  =  13  Cr  L.J.  580,  R.) 

(91)— S.  1 — Complaint  under  s  1,  Work7nan's 
Breach  of  Contract  Act,  1859  — Co^nplnint  dis- 
missed  —Prosecution  for  false  charge.  —  The  pre- 
ference of  a  complaint  to  a  Magistrate  under 
s.  1  of  the  Workman's  Breach  of  Contract  Act 
amount"  in  law  to  bringing  a  false  charge  nf  an 
offence  or  to  the  institution  of  criminal  proceed- 
ings. Proceedings  under  the  first  paragraph 
of  s.  2  of  the  Workman's  Breaco  of  Contract 
Act,  1859,  are  criminal  proceedings  ;  and  a 
prosecution  under  s.  211  of  the  Penal  Code,  for 
instituting  proceedings  without  just  cause 
under  s.  1  of  that  Act.  will  lie.  V.  KARUP- 
PANNA  v.|Madanadan,2  L  B  R.  300.  (4  CW. 
N.  253,  201,  2  L.B  R.  163,  R.) 

(9-2)— S.  1— See  CriM  PRO.  CODE  (1896), 
ss.  5.  83,  11  P.R.  1898,  Cr. 

(93)  —  Ss.  1  and  2 — Oist  of  the  offence  created 
by  the  Act. — The  offence  created  by  the  Work- 
man's Breach  of  Contract  Act  is  not  a  neglect 
or  refusal  of  the  workman  to  perform  his  con- 
tract, but  the  failure  by  the  workman  to 
comply  with  an  order  nn,de  by  the  INIagistrate 
that  the  workman  do  re-pay  the  money 
advanced  or  perform  the  contract.  KlNG- 
EMPEROR  v.  TAKASI  NukaYYA,  24  M.  660  =  1 
Weir  673.  [F.,  28  M.  37  =  2  Cr.  L.J.  149  =  1 
Weir  671-B.;  7?..  8  Cr.  L.J,  134  =  12  C.W.N. 
869=8  C.LJ.  312  =  35  C.  1028,  11  Cr.  L.J. 
380  =  6  Ind.  Cas.  618  =  185  P.L.R.  1910=13  P. 
W.R.  1910  =  12  P  R.  1910.  14  Cr.  L  J.  404  =  20 
Ind.  Cas.  228  =  7  L.B.R.  35.] 

(94) — Ss.  1  and  2 — Summary  trial  of  an 
offence  under  sections— Crim.  Pro.  Code  (1882), 
s.  260. — A  Magistrate  has  jurisdiction  to  try  a 
case  under  s.  2  of  Act  XIII  of  1859  summarily. 
Queen-Empress  v.  Indrajit,  11  A.  262  =  A. 
W.N.  1889,  85.  [fl..l6B.  368,  33  B.  22,  6 
Bom.  L.R.  255.  1  Ind.  Cas.  378.  27  C.  131, 
II  Cr.L.J.  58  =  4  Ind.  Cas-.  827  =  U.B.R.  1909, 
Workman's  Breach  of  Contract,  p.  1,  U.  B.  R. 
1902,  3rd  Qr.,  Workman's  Breach  of  Contract, 
P    1] 

(95) — Ss.  land  2 — Summary  trial. — Proceed- 
ings under  ss.  1  and  2  of  the  Act  should  not 
be  tried  summarily.  KING-EMPEROR  v. 
PERIASAMY  ACHARI,  2  L.B.R.  163.  (4  M.  234, 
F.;  II  A.  262,  Diss.) 

(961 — Ss  1,  2 — Juri'^diction  after  the  expira- 
tion of  term  of  contract  or  completion  of  work- 
Preamble —  Object  of  the  Act  to  punish  workmen 
who  receive  advayices  and  then  break  their  con- 
tracts to  ivork. — In  a  case  under  the  Workman's 
Breach  of  Contract  Act,  where  either  the  work 
has  been  completed  or  the  term  of  the  contract 
has  expired,  a  Magistrate  has  jurisdiction  to 
entertain  a  complaint  under  s.  1  and  to  order 
re-payment   of  the  advance   under  s.  2  of  that 


133 


THE  ALL  INDIA  DIGEST. 


134 


t.— Imperial  /4c<s— continaod. 

Act   XIII    of    1859    (Workman's     Breach  of 
Concract) — continued. 

Act.  (28  M.  37,  2  Cr.  L.J.  Il9,  Diss).  One 
objeot  of  the  Act  may  have  beeu  to  provide 
against  workmen  a  speedy  remedy  for  em- 
ployers who  have  made  advances  on  account  of 
work  ;  but  the  main  object  was,  as  the  pream- 
ble shows,  to  provide  for  the  punishment  of 
workmen  who  have  taken  advances  and  have 
fraudulently  broken  their  contracts  to  work. 
The  imprssibility  of  a  master  being  able  to 
exercise  the  option  of  demanding  an  order  from 
a  Magistrate  order-ng  a  workman  to  perform 
the  work,  does  not  aflect  his  right  to  ask  for  an 
order  for  the  repayment  of  the  advance  and 
subsequently  for  an  order  for  the  workman's 
punishment  by  imprisonment  if  he  fails  to 
comply  with  the  ord^^r.  GURUDEEN  Taily  v. 
MUTTU  Servai,  13  Cr.  L.J.  580,  F.B.  =  15 
Ind.  Cas.  996  =  5  Bur.  LT.  133  =  6  L.B.R.  89. 
[iJ.,  14  Cr.  L.J.  404  =  -.^0  Ind.  Cas.  228  =  7  L. 
B.R.  35.] 

(97)— Ss.  1,  2  (\)— Whether  Government 
officer  is  '  ferson  carrying  on  businfss  ' — Com- 
jpetency  to  prefer  complaint  —  Construction  of 
preamble — Object  of  the  Act — Held,  that  the 
provisions  of  the  Workman's  Breach  of  Con- 
tract Act  are  applicable  to  a  contract  made  with 
the  Government,  and  that  the  Deputy  Conser- 
vator of  Forests  was  carrying  on  forest  business 
on  behalf  of  Government  in  the  locality  in 
question,  and  was  competent  under  s.  1  of  the 
Act  to  prefer  a  complaint  as  an  employer  under 
the  Act.  The  preamble  of  the  Act  cannot  be 
construed  as  limiting  the  operation  of  the  Act 
to  (private)  manufacturer.'',  etc.,  carrying  on 
business  (for  their  private  gain).  The  mischief 
aimed  at  is  the  breach  of  contract  by  workmen, 
artificers  and  labourers,  who  have  received 
money  in  advance  for  work  they  have  contracted 
to  perform,  and  the  insufficiency  of  the  remedy 
open  to  the  master  or  employer  by  way  of  civil 
suit.  Proceedings  under  s.  2  (1)  of  the  Act  are 
not  in  the  nature  of  a  regular  case  at  all,  but 
of  miscellaneous  proceedings,  in  which  the 
appropriate  order  would  be  one  dismissing 
the  complaint.  KING-EMPEROB  v.  NGAN 
Tun  Zan,  U.B.R.  1909.  2ndQr.,  W.  B.  of 
Contract  Act,  1  (3  L.B  R.  33,  Diss.;  11  A. 
262.  U.B.R.  1902-1903,  I,  W.B.  of  Contract  1, 
U.B.R.  1904-1906.  I,  Crim.  Pro.  Code  19,  U.B. 
R.  1904-1906,  I,  W.B.  of  Contract  1,  R.) 

(98) — Ss.  1,  2,  4 — Accused  bound  himself  to 
work  until  re-payment  of  amount  advanced  -No 
advance  on  account  of  any  work  —Advance  as 
loan. — Where  the  accused,  in  consideration  of 
an  advance  received  from  the  complainant, 
bound  himself  to  work  for  the  complainant 
until  the  re-payment  of  the  amount  advanced  : 
Held  that  the  advance  was  made,  not  on 
account  of  any  work  contracted  to  be  performed, 
but  as  a  loan,  and  that  the  accused  could  not 
be  proceeded  against  under  the  Workman's 
Breach  of  Contract  Act  for  breach  of  the 
contract.  GOBINDA  RajWAR  v.  H.  J.  APKAR, 
B  Ind.  Caa,  123. 


/. — Imperial  Acts — continued. 

Act  XIII    of    1859    (Workman's    Breach   of 
Coutract) — continued. 

{99)  — Ss.  1.  2  and  b— Applicability  of  the 
Act. — Employer  rosident  or  carrying  on  busineRs 
at  any  place  outside  Presidency  Towns.  Held 
that  the  Act  applies  to  cases  in  which  money 
has  been  advanced  by  masters  or  emplovers 
resident  or  carrying  on  business  in  the  Paujao 
and  not  in  one  of  the  places,  specified  in  the 
first  section  of  the  Act.  The  object  of  s.  5  of 
that  Act  is  not  merely  to  enable  employers, 
resident  or  carrying  on  business  in  piaoes 
specified  in  s.  1,  to  prosecute,  at  other  places, 
persons  who  have  received  advances,  but  to 
extend  all  the  provisions  of  the  Act  to  other 
places  and  to  confer  a  remedy  on  employers, 
resident  or  carrying  on  business  in  such  other 
places  ;  and  the  effect  of  the  section  is  to 
interpolate  into  s.  1  of  the  Act  the  name  of  any 
place  to  which  the  Act  is  extended.  CROWN  BY 

Muhammad  Ishaq  v.  Muhammad  Shapi. 
66  P.L.R.  1902,  F.B. 

(100) -Ss.  1,  ^—Jurisdiction  of  Presidency 
Magistrate  — Breach  of  contract  beyond  jurisdic- 
tion—Grim. Pro.  Code  (1882),  s.  3 —Under  s.  3, 
Crim.  Pro.  Code,  the  expression  "  Magistrate 
of  Police  "in  s.  1,  Act  XIII  of  1859,  shall  be 
deemed  to  mean  Presidency  Magistrate.  A 
Presidency  Magistrate  of  Calcutta  has  jurisdic- 
tion, under  s.  1  of  Act  XIII  of  1859,  in  respect 
of  a  contract  made  in  Calcutta,  but  the  breach 
of  which  has  taken  place  beyond  bis  local 
jurisdiction.  LAL  MOHAN  Chowbey  v 
Hari  Charan  Das  Bairagi,  25  C.  637. 

(101) — S.  2 — Contract  iyi  foreign  territory  for 
labour  in  British  territory— Arrest  of  the  person 
in  foreign  territory— Jurisdiction  of  British 
Courts. — Where  a  person,  having  contracted  in 
a  foreign  territory  to  work  for  the  complainant 
in  British  territory,  and,  having  been  arrested  in 
the  foreign  territory  and  brought  into  British 
territory,  was  convicted  ucder  s.  2  of  Act  XIII 
of  1859  and  was  ordered  to  do  the  work  con- 
tracted for,  held,  that  the  Court  had  no  juris- 
diction over  him.  SlDDHA  v.  BiDIGIRI  7  M 
354  =  1  Weir  672. 

(102)— S.  2— Contract  to  getwork performed, 

Where  the  accused  agreed  to  get  performed  three 
weeks'  plantation  work  with  25  coolies,  held 
that  the  contract  wns  not  merely  one  for  the 
supply  of  coolies,  but  was  one  for  the  perform- 
ance of  a  specific  work  and,  therefore,  would  be 
covered  by  the  provisions  of  s.  2  of  the  Act. 
HIGH  Court  Proceedings,  13th  July 
1867,  IWeir  675  =  3  M.H.C.  App.  25  \F  1 
M.  280=1  Weir  675.] 

(103)— S.  1— Contract  to  serve  as  domestic 
servants  —This  Act  does  not  apply  to  contracts 
10  serve  as  domestic  servants,  but  to  contracts 
to  serve  as  an  artificer,  workman,  or  labourer. 
In  the  vintter  of  DOMESTIC  Servants,  2  b! 
L  R  A.  Cr,  32.  Queen  v,  Soobhoi,  12  w 
R.  Cr.  26. 

(104)— S.   2—Domesticservant. — Act  XIII  of 
1859  does  not  apply  to  domestic  servants,  e.g. 
a  cook.     In  re  MURUQAN,  1  Weir  689.         '    ' 
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Act    XIII    of    1859   (Workman's    Breach    of 
Contract) — continued. 

(105) — S.  2—Do?nestic  servant —The  words 
"an  artifiaer,  workman  or  labourer"  in  s.  492, 
I.P.G.,  do  not  apply  to  domestic  servants. 
Crown  v.  Kallu,  20  P.  R.  1876,  Cr, 

(106)— S.  '2  — Clerk.— A  clerk,  who  iaas  execu- 
ted &  bond  to  work  as  such,  under  the  complain- 
ant, does  not  come  within  the  provisions  of  Act 
XIII  of  1859.  hi  re  GOLDA  HANUMANTHA,  1 
Weir  689. 

(107)— S.  2 — Temple  servants,— Ttxe  Act,  is  not 
applicable  to  temple  servants  holding  the  posi- 
tions of  stanik  and  othuvar  in  the  temple.  In  re 
MUTHU  Pandiya  Gurukkal,  1  Weir  689, 

(lOS)  —  8.  2~Butchgrs. — A  butcher  contract- 
ing   to  supply    skins  is  not    within    the    Act. 

High  court  Proceedings,  26th  Nov. 
1872,  No.  2028,  1  Weir  690  =  7  M.H.C  App. 
xii. 

(109)  S,  2— Contract  to  sirve  as  actor  in 
theatrical  company. —  The  words  "  artificer, 
■workman  or  labourer,"  in  s.  492,  I.P.C,  and 
in  s,  2,  Act  XIII  of  1859,  have  reference  to  the 
occupations  in  which  manual  labour,  i,e.,  the 
use  of  muscles  and  sinews,  is  an  essential  ele- 
mant,  aod  this  is  most,  if  not  exclusively  so, 
in  the  connotation  of  "  labourer,"  less  so 
in"  workman,"  which  has  the  most  extended 
signification  of  all,  and  least  so  in  "artificer," 
■which  connotes  a  special  class  of  work  requir- 
ing skill  and   power   of  contrivance.     Further, 

the  word  "  artificer  "  has  reference  to  the  indus- 
. trial  arts  and  not  to  the  fine  arts.  Hence,  a 
contract  to  serve  as  an  actor  in  a  theatrical 
company  does  not  fall  within  the  purview  of 
the  Act.  IMAMUDDIN  v.  HURMAZJEE,  28 
P.R.  1904.  Cr.  (12  W.R.  76,  Cr.,  4  B.L.R,  App. 
1,  7  B.  379,  14  W.R.  Cr.  29.  R.) 

(110)  S-  2. — Coaly  sirdar  or  recruiter ,  whether 
an  artificer,  workman  or  labourer--A  cooly  sirdar 
or  recruiter  is  not  an  artificer,  workman  or 
labourer  within  the  meaning  of  s,  2  of  Act  XIII 
of  1859.  KHETO  Dafadar  v.  Frederick 
Dixon,  6  C.L.J,  180  =  6  Cr.  L  J.  191. 

(Ill) — S-  2, —  Contract  to  supply  coolies. — A 
contract  to  bring  labour  to  a  certain  estate  is 
not  a    contract  within  the    provisions  of    Act 

XIII  of  1859,  High  Court  Proceedings, 
23rd  Feb.  1876,  NO.  628,  1  Weic  676.  [D.,  1 
Weir  676=  1  M.  280.] 

(112)— S.  2— Contract  to  supply  coolies. — 
Only  a  contract  to  supply  coolies  which  amounts 
also  to  a  contract  to  work  or  to  get  certain 
work  performed,  comes  within  the  provision  of 
8.  2  of  Act  XIII  of  1859.  HIGH  COURT  PRO- 
CEEDINGS, IITH  Oct.  1879,  No.  1747.  1  Weir 
677. 

(113)— S.  2 — Receipt  of  advance  of  inoney  on 
•promise  to  simply  coolies—Penal  Code,  ss.  406 
and  450. — Wnere  the  accused  received  an 
advance  from  the  complainant  for  the  purpose 
of  bringing  a  number  of  coolies  to  the  complai- 
nant's estate,  but   failed  to   bri-jg  the  coolies 
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Act    XIII     of    1859    (Workman's  Breach  of 
Contract) — continued., 

and  also  deniad  that  he  had  ever  received  the 
money.  Held,  that  the  accused  was  neither 
guilty  under  s.  2  of  Act  XIII  of  1859,  nor, 
under  s  406  of  the  Penal  Code,  of  criminal 
breach  of  trust,  but  would  be  guilty  of  cheating 
under  s.  415  of  the  Penal  Code.  HIGH  COURT 
PROCEEDINGS,    IITH    OCT.   1879,  NO.     1747, 

1  Weir  677. 

(114) — S.  2— Sub-contractor. — A  sub  contrac- 
tor, who  does  not  actually  work,  is  not  a 
workman,  labourer  or  artificer  within  the 
meaning  of  s.  2  of  Act  XIll  of  1S59.  In  re 
Ealkrishna  Shaligram,  10  B.  96. 

(115) — S.2—Breachof  contract  to  supply  wood. 
— A  breach  of  contract  to  supply  wood  does  not 
fall  within  the  purview  of  the  Act,  the  coutract- 
or.being  not  an  artificer,  a  workman  or  labourer. 
Upper  Assam  Tea  Company  v.  Thopoor, 
i  B.L.R.  App.  1  =  13  W  R.  Cr.  1.  [F.,  20:W.R. 
Cr.  23,  10  C.W.N.  775,  R.,  6  M.  63,  18  A. 
380.] 

(116) — S.  2~Contraci  to  carry  wood— Work- 
man.— A  person  who  contracts  only  to  convey 
wood  is  not  an  artificer,  workman,  or  labourer 
within  the  meaning  of  the  Workman's  Breach 
of  Contract  Act.  Queen-EMPRESS  v.  HanMA, 
Rat.  Ua.Cr.  C.  537  =  Cr.  Rg.  9  of  1891.  (13  M. 
351,  Rat.  Un.  Cr.  C.  349,  F.) 

(117) — S.  2 — Contractor  or  commission  agent. 
— A  person  undertaking  to  do  work  as  aeon- 
tractor  or  a  commission  agent  does  not  make 
himself  amenable  to  the  penal  provisions  of 
Act  XIII  of  1859,  and  it  makes  no  difierenca 
that  he  was  seen,  on  occasions,  taking  part  in 
the  work  contracted  to  be  done.  In  re  CHINTO, 

2  Bom.  L.R.  801. 

(118)— S.  2— Cart-men. — A  cart-man  does  not 
come  under  any  of  the  three  clauses,  vxz..^ 
artificers,  workmen,  and  labourers,  and  the  Act 
is  not,  therefore,  applicable  to  him.  HIGH 
COURT  PROCEEDINGS  13TH  JULY  1877, 
NO.  1427,1  Weir  690.  [F.,  13  M.  351  =  1 
Weir  691.] 

(119)— S.  2 — Lambardar  owning  cart. — An 
agreement  by  a  village  lambardar  owning  a  cart, 
which  he  worked  through  his  son  or  a  servant 
and  not  personally,  to  cart  certain  bricks  but 
not  by  personal  labour,  was  held  not  to  fall 
within  the  purview  of  s.  2,  Workman's  Breach 
of  Contract  Act,  1859,  as  such  lambardar  would 
not  be  a  workmnin  or  labourer  within  the 
section.  PIR  BaKSH  v.  IMAM  DIN,  28  P.R. 
1908,  Cr.  =  9  Cr.  L.J.  107.     (13  M.  351,  F.) 

(120)— S.  2— Mahout,  whether  an  artificer. — 
A  mahout  or  elephant  driver  does  not  come 
within  the  provisions  of  Act  Xtll  of  1859. 
Muni  Chundra  v.  IIariram  ahom,  8  C.L.R, 
25i. 

(121) — S.  2— Contract  of  service  for  agri- 
cultural and  other  purposes. — A  contract  by 
which  a  person,  in  consideration  of  receiving 
Rs.   45,   bound  himself    to  render  service  for 
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Act    XIII    of    1859    (Workman's    Breach    of 
Contract) — continued. 

agricultural  and  other  purposes  for  a  period  of 
one  year,  wns  held  not  to  be  covered  by  the 
provisions  of  Act  XIII  of  1859.  EMPRESS  v. 
BHAGVAN  BHIVSAN,  7  B.  379.  [K.,  9  B.  100, 
16  B.  368,  28  P.R.  1904,  Or.] 

(122) — Contract  to  luork  as  weaver — The  de- 
fendant executed  a  deed  of  contract,  whereby  he 
agreed,  in  consideration  of  Rs.  62  paid  in 
advance,  to  v?ork  as  a  weaver  for  31  months 
repaying  each  month  Rs.  2  out  of  the  wages  he 
might  earn,  and  the  bond  extended  the  time  of 
service  in  case  of  default  of  payment.  For  a 
breach  of  this  contract  without  repaying  the 
amount,  the  Magistrate  directed  the  defendant 
to  perform  the  work  according  to  the  terms  of 
the  contract,  under  s.  2  of  Act  XIII  of  1859. 
Held  that  the  contract  was  not  within  the  Act, 
as  the  sum  of  Rs.  62  was  not  money  advanced 
on  account  of  work  contracted  to  be  performed  ; 
it  was  a  loan  to  be  repaid  by  monthly  instal- 
ments of  Rs.  2  each,  out  of  the  wages  earned 
during  the  contracted  period  of  service,  In 
cas3  of  any  default,  the  time  of  service  wa?  ex- 
tended. The  case  came  within  the  purview  of 
such  a  case  as  that  reported  in  7  M.H.C.  App 
30.  queen-Empress  v.  Ningappa,  Rat. 
Un.  Cr.  C.  754  =  Cr.  Rg.  18  of  1893. 

(123) — S.  2 — Enquiry  under  the  Act,  nature 
of — The  enquiry  to  be  made,  under  s.  2  of  Act 
XIII  of  1859,  is  not  an  enquiry  into  an  offence 
triable  summarily.  In  re  GOVINTHAN,  1  Weir 
696. 

(124)  — S.  2  -Summary  trial. — The  ofience  of 
criminal  breach  of  contract  under  Act  XIII  of 
1859  is  triable  summarily.  In  re  HiGGINS,  1 
WeiF  694. 

(125) — S.  2 — Prcceedhigs  under — Not  trial — 
Summary  procedure —Applicahilily  —  Crim.  Pro. 
Code,  s.  260 — The  proceedings  of  a  Magistrate 
up  to  the  order  under  a.  2,  Workman's  Breach 
of  Contract  Act,  do  not  constitute  a  trial,  and, 
therefore,  the  procedure  under  s.  260,  Ccim. 
Pro.  Code,  is  not  applicable.  THE  CROWN  v. 
80HRAB,  6  S.L.R.  165  =  14  Gr.  L.J.  256  =  19 
Ind.  Caa.  512.  (33  B.  22  and  33  B.  25,  R.) 
[R.,  15  Cr.  L.J.  372  =  23  Ind.  Gas.  740  =  7  S.L. 
R.  80.] 

(126) — S.  2 — Nature  of  the  offence  created  by 
the  section. — The  offence  created  by  the  Act  is 
not  the  neglect  or  refusal  of  the  workman  to 
perform  his  contract,  but  the  failure  of  the 
workman  to  comply  with  an  order  made  by  the 
Magistrate  that  the  workman  do  re-pay  the 
money  advanced  or  perform  the  contract.  In 
the  matter  of  ANUSOORI  Sanyasi,  28  M,  37  =  1 
Weir  671-A  =  2  Cr.  L  J.  149.  [Diss.,  11  Cr.  L.J. 
414  =  6  Ind.  Cas.  879  =  3  8.L.R.  223,  13  Cr.  L. 
J.  580  =  15  Ind.  Cas.  996  ;  R.,  11  Cr.  L.J.  380  = 
6Ind.Cas.  618  =  185  P.L.R.  1910=12  P.R.  1910 
=  13  P.W.R.  1910;  13  Cr.  L.J.  863  =  17  Ind. 
Caa.  799  =  10  A.L.J.  468,  13  Cr.  L.J.  8-53  =  17 
lad.  Cas.  789  =  14  Bom.  L.R.  956.] 
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Act  XIII  of    1859  (Workman's     Breach     of 

Contract)— coM^inwed. 

(1271 — S.  2 — Written  agreement — Contract  of 
service  for  two  years — No  reference  to  manzial 
labour —  Re-payment  of  advance  out  of  last  2 
montJis'  wages — No  'workman'  within  the  mean- 
ing of  the  Act — No  'advance' — Applicability  of 
the  Act — Proceeding  under  s.  2,  Part  lof  the 
Act — Not  a  criminal  proceeding — No  jurisdiction 
to  interfere. — R  entered  into  a  written  agrpe- 
msnt  which  made  no  reference  to  manual  labour 
to  serve  S  at  his  butcher's  shop  for  two  years  on 
a  monthly  wages  of  Rs.30,  receiving  Rs.  60  in 
advance  for  which  he  agreed  to  give  credit  from 
the  pay  of  the  last  2  months.  The  only  service 
expre.^sed  in  the  contract  was  that  of  sales  and 
rendering  account  of  sales.  R  left  service  with- 
out lawful  excuse  in  the  third  month  and  the 
Magistrate  ordered  him  to  re-pay  the  advance 
of  Rs.  60  under  s.  2  of  the  Workman's  Breach 
of  Contract  Act.  Held,  that  R  was  nob  a  work- 
man within  the  meaning  of  the  Act,  and  that 
the  act  did  not  apply.  ( 14  Bom.  L.R  956,  36  C. 
917,  R.)  Held  also,  that  the  sum  of  Rs.  60  was 
only  a  loan  re-payable  oat  of  wages  and  not  an 
advance  made  on  account  of  any  work  which 
the  workman  shall  have  contracted  to  perform. 
(13  Bom.  LR.  548,  R.)  A  proceeding  under 
the  first  part  of  s.  2  of  the  Act  is  not  a  criminal 
proceeding  and  the  Judicial  Commissioner  has 
no  jariafliction  to  interfere  with  such  a  proceed- 
ing. (33  B.  25.  R.)  Held,  per  Kemp,  A.J.C., 
that,  in  this  case,  though  R  might  have  left 
service  without  lawful  excuse,  there  was  no 
'wilful'  refusal  by  him  lo  perform.  RamzaN  v. 
NOOR  MAHOMED  Yacub,  7  S.L. R.  100  =  13 
Gr.  L  J   383  =  23  Ind.  Cas.  731. 

(128)— S.  2— Scope  of  the  section.— S.  2  of  the 
Act  empowers  a  Magistrate  at  the  option  of  the 
complainant,  either  to  order  that  the  money 
advanced  to  a  labourer  be  te-paid,  or  that  the 
work  be  performed.  The  section  only  applies 
when  the  work  is  uncompleted  when  the  com- 
plaint is  made.  If  the  work  has  been  complet- 
ed when  the  complaint  is  made  the  Magistrate 
has  no  jurisdiction  under  this  section.  In  other 
words,  an  employer,  by  doing  the  work  himself, 
or  employing  a  third  pirty  to  do  it  for  him, 
Iqpes  his  right  to  proceed  under  the  section.  In 
such  a  case  the  employer's  civil  remedy  is,  of 
course,  open  to  him,  but  he  cannot  avail  him- 
self of  the  penal  enactment.  In  the  matter  of 
ANSOORI  SANYASI,  28  M.  37  =  1  Weir  671  =  2 
Cr.L.J.  149.  [Diss  ,  11  Cr.  L.J.  414  =  6  Ind.  Cas, 
879  =  3  S. L.R.  223,  13  Cr.  L  J.  580  =  15  Ind. 
Cas.  996,  R.  H  Cr.  L  J.  380  =  6  Ind.  Cas. 
618  =  185  P.L.R.  1910=12  P.R.  1910  =  13  P. 
W.R.  1910,  13  Cr.  L.J.  863=- 17  Ind.  Cas. 
799=10  A  L  J.  468,  13  Cr.  L.J.  853  =  17  Ind. 
Cas.  789  =  14  Bom.  L.R.  956.] 

(129) — S.  2 — Ascertainmp.nt  of  complainant's 
wishes — Under  s.  2, the  Magistrate  should  ascer- 
tain from  the  complainant  which  of  two  orders, 
viz.,  either  to  finish  the  work  or  to  repay  the 
advance,  he  desires,  and  should  pass  that 
order.     The  complainant  has  the  option.     la 
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an  enquiry  under  s.  2  of  the  Act,  the  proce- 
dure for  trying  offences  in  a  summary  trial 
should  not  be  adopted,  especially  in  Upper 
Burcna,  where  the  Act  has  been  recently 
i-rought  into  force.  PhoOL  SINGH  v.  NGA 
San  Hla,  1  U.B.R,  1902-03,  Workman's 
Breach  of  Contract.  1.  (11  A.  262,  27  C.  131, 
4  M.  234,  R.)  iRelied  upon,  H  Cr.L  J.  58  =  4 
Ind.  Cas.  827  =  U.B.R.  1907-09,  Workman's 
Breach  of  Contract,  1.] 

(130) — S.  2 — Breach  of  contract  of  service — 
Previous  conviction — Further  conviction  for  not 
returning  to  service  on  the  same  contract. — A 
servant,  who  has  once  been  convicted  for  a 
breach  of  contract  of  service  under  Act  XIII  of 
1859,  cannot  be  again  convicted  on  the  Sirae 
contract  for  a  further  breach  for  not  return- 
ing to  service.  In  cases  under  the  Act,  a 
Magistrate's  order  should,  at  the  option  of  the 
complainant,  be  either  for  repayment  of  the 
advances  made  in  whole  or  in  pare  at  the 
Magistrate's  discretion,  or  performance  of  the 
contract,  and  it  is  only  on  failure  to  comply 
with  such  order  that  a  sentence  of  imprison- 
ment can  be  passed.  GRIFFITHS  v.  TezIA 
DOSADH,  21  C.  262. 

(131) — S.2 — Award  of  im-prisonment  without 
interval  for  obeying  Magistrate's  order. — S.  2 
clearly  implies  that,  after  the  order  is  passed  for 
re-payment  under  the  fir.=t  part  thereof,  an 
interval  should  ocjur  in  order  to  see  whether  he 
should  comply  with  it  or  not.  The  imposition 
of  punishment  without  any  such  opportunity 
being  afforded  is  illegal,  inasmuch  as  no  offence 
was  committed  at  the  time  of  tbe  passing  of 
the  order.  Per  Porgiler,  J.  The  order  which 
was  passed  under  tbe  second  clause  of  s.  2  con- 
currently with  an  ordor  under  the  first  portion 
of  tbe  section  is  within  the  jurisdiction  of  tbe 
High  Court  to  deal  with.  Per  Wccdroffe,  J. 
Sew  Balak  Raut  v.  Banwari  Singh,  35 
C.  1036,  note  =  9  Cp.  L.J.  388.  (5  M.  376, 
F.  ;  27  C.  131,  D.  ;  23  0.  121,  R  ) 

(132) — S.  2 — Order  for  re-payment  of  advance 
and  simultaneous  sentence  in  default. — A  Magis- 
trate ordering  an  artificer,  workman  or  labourer 
to  repay  the  money  advanced,  or  any  part  thereof 
or  to  perform  or  get  performed  the  work  accord- 
ing to  the  terms  of  the  contract,  under  s,  2 
of  the  Workman's  Breach  of  Contract  Act,  can- 
not at  the  same  time  sentence  him  to  impri- 
sonment in  case  he  should  fail  to  comply  with 
the  order.  Such  a  sentence  cannot  be  passed 
until  the  failure  is  proved  to  have  occurred. 
Queen-Empress  v.  Sakharam,  Rat.  Un. 
r.  C.  380  =  Cr.   Rg.  31  of  1888. 

(133)  — iS.  -2— Power  of  Magistrate— Imprison- 
ment and  order  for  performing  the  work  and 
repay  advance. — A  Magistrate  has  no  power  to 
order  a  workman  both  to  repay  the  advance 
made  by  the  employer  and  to  perform  the 
work  and  to  suffer  imprisonment.     He  can  only 
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pass  an  order  for  imprisonment  when  the  work- 
man neither  repays  the  advance  nor  performs 
the  work  according  to  his  contract.  TIRKHA 
V  ITWARI,  12  A.L.  J.  678  =  15  Cr,  L.J  592  = 
25  Ind.  Cas.   3M. 

(134) — S.  2.—  Sentence  for  default  in  anticipa- 
tion.—  A  Magistrate,  in  convicting  a  person 
under  s.  2  of  Act  XIII  of  1859  for  neglecting  to 
perform  work,  and  ordering  him  to  work  for  a 
certain  period,  has  no  jurisdiction  to  add  that, 
in  case  he  fails  to  do  so,  he  should  suffer  rigor- 
ous impri.conment  for  some  time,  for  the  failure 
bas  not  occurred  and  has  not  been  proved. 
Reg.  v.  Joma  bin  Balu,  i  B.H.C.  Cr.  37  [F., 
Rat.  Un.  Cr.  C.  375  ;  R.,  18  B-  636.] 

(135) — S.  2— Sentence  for  default  in  antici- 
pation,— A  Magistrate  can,  under  a.  2  of  the 
Workman's  Breach  of  Contract  Act,  only  order 
a  person  to  perform  the  work  undertaken  ;  he 
cannot,  then,  also  order  that,  in  default,  the 
workman  should  suffer  a  sentence.  QUEEN- 
Empress  v.  Babaji,  Rat.  Un.Cr.  C  375  =  Cr. 
Rg.  24  of  1888. 

(136) — S.  2 — Sentence  for  default  in  antici- 
pation.— Where  au  order  bas  been  passed  for 
repayment  of  the  advance,  an  order  for  impri- 
sonment in  default  can  only  be  passed  on  a 
complaint  of  non-compliance  aodafter allowing 
the  defendant  to  make  any  defence  which  he 
may  have.  HIGH  COURT  PROCEEDINGS,  26TH 
APRIL  1871,  1  Weir  701  =  6  M.H.C,  App.  2i. 

(137)  — S.  2 — Sentence  for  default  iii  antici- 
pation.—S.  2,  Act  XIII  of  1859,  does  not 
authorise  a  Magistrate  to  order  imprisonment 
in  anticipation  of  non  compliance  with  an  order 
to  perform  work.  The  sentence  of  imprision- 
ment  can  only  be  passed  on  a  complaint  of 
non-compliance  with  the  Magistrate's  order, 
after  hearing  any  defence  which  the  accused 
may  have  to  make.  HIGH  COURT  PROCEED- 
INGS, 27TH  JULY  1877,  NO.  1583,  1  Weir  702. 
(138) — S.  2-Conviction  without  complaint  and 
withozU  ta^kng  statemtnts  from  accused,  validity 
of. — Upon  complaint  that  the  accused  refused 
to  perform  work  for  which  they  had  received 
advances  from  the  complainant,  an  order  was 
made  by  a  Magistrate,  under  s.  '2  of  Act  XIII 
of  1859  that  the  work  should  be  performed,  the 
order  being  made  upon  the  last  day  on  which 
the  work  under  the  contract  should  be  pet- 
formed.  The  accused  in  their  defence  having 
stated  their  inability  to  perform  the  work,  the 
Magistrate,  without  complaint  having  been 
made  tfiat  his  order  bad  been  disobeyed,  and 
withoat  taking  any  statement  from  the 
accused,  sentenced  them  to  10  days'  rig'^tous 
imprisonment.  Held,  that  the  procedure  of  the 
Magistrate  was  irregular  and  illegal.  SRINI- 
VASA  MUDALIv.  PONNAMBALAM,  5  U.  376  = 
1  Weir  702.  [F.,  35  C.  1036,  N.  =9  Cr.  L.J. 
188.1 

(139) — S.  2  —  Order  for  imprisonment  without 
directing  the  repayment  of  the  advance  or  com- 
pletion of  work, — Where  a  Magistrate  Bentenced 
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the  accased  to  imprisonment,  without  first 
ordering  the  accused,  at  the  opcion  oi  ihe  com- 
plaiuanc,  to  pay  the  sum  aavauced  to  him  or  to 
work,  htld,  tbat  the  order  was  bid  and  that  the 
Magistrate  should  be  directed,  after  giving  due 
notice  to  both  parties,  to  pass  a  fresh  order 
according  to  law.  In  re  KriSHNASWAMI,  1 
Weir  703. 

(140) — S.  2 — Order  under  the  section  without 
notice  to  the  accused — Harsh  terms  in  a  con- 
tracts  effect  of. — The  accused  agreed  to  work  for 
five  years,  receiving  an  advance  of  Ka.  .i5  and 
getting  nothing  more  in  the  way  of  wages  than 
his  food.  Hs  worked  for  18  months  and  then 
left  working,  becausa  his  son  was  beacen  by  the 
compiainani.  The  Magistrate  passed  an  order 
under  s.  2  directing  him  to  work  for  the 
remaining  period  without  giving  the  accused  an 
opportunity  of  proving  his  defence.  Held,  tbat 
the  accusea  was  entitled  to  have  an  opportunity 
of  proving  his  aefence.  Held,  also,  thac  the 
contract,  though  harsh  in  its  leims,  should  be 
enforced  for  the  Aci>,  did  not  confer  any  discre- 
tion on  the  Magistrate  with  reference  to  the 
terms  of  the  contract,  but  he  could,  in  dealing 
with  such  a  contract,  take  the  teems  into 
consideration  in  framing  the  order  against  the 
defendant.     In  re  KUPPAN,  1  Weir  703. 

(141)  — S.  2— Nature  of  order  as  to  imprison- 
ment  under  s.  2. — Where  an  order  for  repay- 
ment of  money  advanced  has  not  been  complied 
with,  the  Magistrate  in  sentencing  the  accused 
to  imprisonment  for  a  certain  term  under  s.  2, 
Act  XIII  of  1859,  should  also  specify  that  the 
imprisonment  is  to  continue  "  until  the  amount 
ordered  to  be  repaid  be  sooner  repaid."  In  re 
PEIiLBNCHEBI  Hydeb,  1  Weir  699. 

(142) — S.  2 — Order  subsequent  to  the  expiry 
of  period  of  contract — Right  of  employer  to  re- 
payment of  advance, — On  the  7ih  January, 
1907,  the  respondent  received  an  advance  from 
the  petitioner,  and  signed  an  agreement  to  work 
tor  him  up  to  the  8th  January,  1903.  On  the 
20th  Decembei',  1907,  petitioner  applied  to  the 
Magistrate  for  a  warrant  under  s.  2  of  the  Act, 
alleging  that  the  respondent  had  worked  for 
about  15  days  only  and  had  subsequently 
absconded,  and  the  petitioner  bad  "  now  " 
learned  where  he  was  hiding.  The  warrant 
was  issued  the  same  day,  and  the  case  fixed  for 
the  SOth  December,  but,  on  that  day,  it  was 
adjourned  to  7th  January  at  the  request  of  the 
respondent's  pleader,  i.e.,  the  last  day  of  the 
period  of  oontrac!>.  On  the  8th  -J  anuary,  the 
case  was  dismissed  on  the  ground  that  no  order 
could  be  made  after  the  expiry  of  the  term  for 
which  the  respondent  had  engaged  to  work. 
Held  that  the  delay  in  the  disposal  of  the  case 
did  not  defeat  the  petitioner's  right  to  compel 
the  refund  of  the  money  advanced.  Rama- 
SWAJVII  PILLAI  V.  amanadar,  4L.B.R.  270. 
(11  G.  W.  N.  247,  Diss.)  [R.,  13  Cr.  L.J.  580 
=  15  Ind,  Caa.  996  =  5  Bur.  L.  T.  133.] 
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(143) — S.  2. — Order  for  compensation,  validity 
Of — Part  performance  of  contract — Order  for  re- 
fund of  money. — An  order  for  payment  of  com- 
pensation made  under  Act  XIII  of  1859  is 
illegal.  In  the  terms  of  s.  2,  there  is  no  provision 
as  to  what  is  to  be  done  in  case  the  contract  has 
been  partly  performed  and  partly  not  performed. 
It  appears  to  be  left  to  the  discretion  of  the 
Magistrate  to  say  whether  it  is  just  and  proper 
that  the  whole  sum  advanced  or  any  and  what 
part  thereof  ought  to  be  paid.  But  such  portion 
of  the  money  advanced  as  has  been  appropriat- 
ed to  the  fulfilment  of  the  contract  or  as  could 
justly  be  setoff  against  a  part  fulfilment  of  the 
contract,  ought  rjot  to  be  ordered  to  be  refunded. 
High  Cour'?  Proceedings,  17th  august 
1869,  1  Weir  698  =  4  M.H.C.  App.  67. 

(144) — S.  2 — Advance  by  employer  of  grain 
and  money — Order  for  repayment  of  advance 
received  in  kind, — Where  an  employer  ot  labour 
offers  the  advance  to  a  labourer  in  money  and 
the  labourer  asks  to  have  part  of  the  advance  in 
grain  as  the  equivalent  of  money,  there  will  be 
a  sufiioient  compliance  with  the  requirements 
of  the  Act,  inasmuch  as  the  advance  may  in 
such  case  be  treated  as  an  advance  in  money, 
part  of  which  was  exchanged  for  grain  supplied 
by  the  employer  at  the  request  of  the  labourer 
where  the  facts  of  the  case  do  not  warrant  such 
an  inferonce,  the  Court  is  bound  to  adhere  to  a 
strict  interpretation  of  the  Act,  which  is  of  a 
penal  character.  Where  there  was  not  sufii- 
cient  evidence  to  justify  the  Court  in  holding 
that  there  was  an  actual  ofier,  by  the  employer, 
of  the  money  equivalent  to  the  grain  accepted 
in  advance,  held,  that  it  was  not  competent  for 
a  Magistrate  on  failure  by  the  labourer  to  com- 
plete the  work,  to  direct  repayment  of  the 
balance  of  the  advance  (not  worked  ofi  by  the 
labourer  inclusive  of  the  advance)  in  gram.  He 
could  only  order  a  repayment  of  the  advance  in 
money.  KONDADU  v.  RAMUDU,  8  M.  294  =  1 
Weir  700. 

(145) — S.  2 — Stores  received  as  advance — In- 
applicability of  the  section — Stores  not  'money.' 
—  Where  a  workman  received  advance  in  the 
shape  of  stores  and  not  in  cash,  it  cantot  be 
said  that  he  received  '  money  '  as  required  by 
s.  2,  Ace  XHI  of  1859,  and  that  section  is  there- 
fore inapplicable  to  such  a  case.  CROWN  v. 
CHlRAGH,  23P.R.  1914,  Cr.  =  i5  Cr.  L  J.  603 
=  25  lad.  Cas.  513. 

(146) — S.  2 — Order  for  return  of  money 
advanced  and  of  goods. — The  payment  of  the 
money  advanced  to  a  workman  and  the  return 
of  the  goods  given  to  be  worked  on  are  not 
provided  for  in  the  Act  directly.  It  is  only  by 
an  order  to  perform  the  contract  and  enforcing 
the  performance  that  the  return  of  the  goods 
and  money  can  be  got.  HIGH  COURT  PRO- 
CEEDINGS, 29TH  Oct.  1880,  MO.  2169,  1  Weir 
700. 

(147) — 5.  2 — Order  for  refund  of  stamp-duty 
and  process-fees. — A   Magistrate,   convicting  a 
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person  under  a.  2  of  Act  XIII  of  1859,  should 
pass  an  order  for  the  refund  of  stamp-duty  and 
process- fees.  HIGH  COURT  PROCEEDINGS, 
17TH  MARCH  1879,  No.  466,  1  Weir  697. 

(148)— S.  2 — Liability  of  tvorkvian  to  pay 
Court-fee  in  addition  to  the  penalty  imposed — 
Court  Fees  Act,  s.  31. — The  punishment  under 
the  Act  is  for  the  disobeduuce  of  the  Magis- 
trate's order  and  net  foe  the  fraudulent  breach. 
So,  where  the  workman  admits  the  advance 
and  repays  the  same,  it  is  not  open  to  the 
Magistrate  to  make  him  pay  to  the  complain- 
ant the  Court  fee  paid  on  the  petition  of 
complaint ;  for,  no  penalty  can  be  imposed  till 
the  person  complained  against  bad  disobeyed 
the  order  for  the  payment  of  the  sum  advanced 
to  him  by  the  complainant.  EMPEROR  v. 
Dhondu  Krishna  Kamblya,  6  Bom.  L.  R. 
255.  (20  M.  2.35,  E.)  [i?  ,  83  B.  25=10  Bom. 
L.R.  1126  =  8  Or.  L.J.  409.] 

(149)— S.  2  — Re-payment  of  sum  advanced 
and  of  Court-fee.  -  A.n  accused  person  ordered, 
under  s.  2  of  the  Act,  to  repay  the  sum 
advanced  to  him,  cannot  also  be  orderei  to  pay 
the  Court-fee  on  the  complaint  under  s.  .SI  (1) 
of  the  Court  Pees  Act,  since  such  an  order  could 
be  made  only  in  addition  to  a  penalty  imposed 
while  none  had  been  imposed  in  the  case. 
Queen  Empress  v.  Budhu  Rat.  Uo.  Cr. 
C.  534  =  Gr.  Rg.  2  of  1891. 

(150)— S.  1— Breach  of  contract  whetlier 
amounts  to  an  offence — Order  for  compensation 
—Crim-  Pro.  Code  (1898),  ss.  4  and  250.— A 
breach  of  contract  under  the  first  part  of  s.  2 
of  Act  Xlil  of  1859,  is  not  an  oSence  within 
the  meaning  of  s.  4,  Crim.  Pro.  Code,  No 
compensation  can,  therefore,  be  legally  award- 
ed, hi  the  matter  of  RAM  SARUP  BHAKAT, 
i  C.W.N  253.  [R.,  11  Cr.L.J.  380  =  6  Ind.  Cas. 
618=12  P.R.  1910,  Or.  =  185  P. L.R.  1910=13 
P.W.R.  1910,  Cr.] 

(151)— S.  2 — Order  for  compensation. — An 
order  directing  compensation  under  the  Act  is 
illegal.  Such  portion  of  the  money  advanced 
to  the  defeudant  as  has  been  appropriated  to 
the  fulfilaient  of  the  contract,  or  as  could  be 
justly  set  ofi  against  a  part  fulfilment  of  the 
contract,  oueht  not  to  be  ordered  to  be  refund- 
ed. High  COURT  Proceedings,  itthaug. 
1869,  4  M.H.C.  App.  67  =  1  Weir  698. 

(152)— S.  ^—Jurisdiction  of  Magistrate,  to 
what  confined— Potver  to  order  delivery  of  jewel. 
—Under  s.  2  of  Act  XIII  of  1859,  a  Magistrate 
has  only  power  to  order  the  repayment  of  the 
money  advanced  or  to  order  the  performance  of 
the  work.  He  has  no  power  to  order  the 
delivery  of  a  jewel  contracted  to  be  made. 
MUNUSWAMI  BUTHAR  v.  STRRENIVASALU 
CHETTY,  3  M.L.T.  292  =  7  Cr.  L  J.  359. 

(153)— S.  2— Applicability  of  Limitation  Act. 
— Act  XIII  of  1859  is  a  penal  enactment,  and 
the  Limitation  Act  is  no  bar  to  the  enforcement 
of   a   penal   provision.     A   plea   of  limitation, 
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which  is  available  only  in  civil  suits,  cannot  be 
taken  to  bar  punishment  for  what  is  an  ofience. 
The  Limitation  Act  is  not,  therefore,  a  bar  to 
recover  an  advance  made  to  a  labourer.  In  the 
matter  of  KlTTV .  a  M.  332  =  1  Weir  672  =  1 
Weir  789  [Diss.,  Rat.  Un.  Cr.  G.  874  ;  R.,  16 
B.  368.  1  Weir  671  (a)  =  28  M.  37  ] 

054) — S.  2— Advances  paid  to  labourers  — 
Application  for  recovery  of  same — Limitation. — 
The  mere  fact  that  an  advance  was  made  to  a 
labourer  so  long  ago  that  the  money  could  not 
be  recovered  by  a  civil  action  is  no  suffioiect 
ground  for  refusing  altogether  to  give  effect  to 
the  penal  provisions  of  the  Act.  QUEEN-EM- 
PRESS  V.  KoNDA,  16  M.  347  =  1  Weir  672  =  3  M. 
L.J.  180.  [E  ,  8  C.L  J.  312  =  8  Cr.  L.J.  134  = 
12  C.W.N.  869.] 

(155)— S.  2—Con'rQct  under  the  Act—Liability 
of  third  parties— Where  a  contract  for  labour  is 
made  with  one,  who  dies  before  the  fulfilment 
of  the  contract,  persons,  who  are  not  parties  to 
the  contract,  cannot  be  made  liaoie  under  Act 
XIII  of  1859,  even  though  they  acknowledge  a 
joint  responsibility  with  the  deceased  for  the 
money  advanced.   Li  re  HiGGINS,  1  Weir  694. 

(156)  S.  2 — Liability  of  undivided^  co-parcener 
of  the  workman  — V/here  a  person,  who  had 
received  an  advance  of  a  sum  and  agreed  to 
perform  certain  work,  died  before  he  could 
complete  the  agreement,  held,  that  the  decea- 
sed's undivided  brother  could  not  be  proceeded 
agaiost  under  s.  2  of  Act  XIII  of  1859,  although 
he  had  undertaken  to  complete  the  work. 
High  Court  Proceedings,  24th  Oct. 
1879,  No.  1858,  1  Weir  693. 

(157)  —  S.  2 — Magistrate's  poiuer  to  reconsider 
order  — Where  a  Magistrate  has  made  an  order 
in  the  first  stage  of  a  proceeding  under  s.  2  of 
the  above  Act  for  the  repayment  of  the  money 
advanced  to  the  workman  by  the  complainant, 
it  must  always  be  open  to  him  to  reconsider  the 
legality  of  bis  order  when  it  becomes  necessary 
for  him  to  inflict  a  penalty  for  failure  to  obey 
the  first  order.  QueEN-EMPRESS  v.  Hanma, 
Rat.  Un.  Cr   C  537  =  Cr.  Rg.  9  of  1891. 

(158)— S.  2 — Order  directing  payment  of 
money  advanced  without  fixing  time. — An  order 
directing  the  paymfut  of  the  sums  of  money 
received  by  the  workman  in  advance,  without 
specifying  any  time  within  whiih  those  sums 
were  to  be  paid  back,  is  bad  for  uncertainty. 
In  re  GOVINTHAN,  1  Weir  695. 

(159) — S.  2— Time  for  repayment. — It  is  not 
competent  to  a  Magistrate,  under  s.  2  of  Act 
XIII  of  1859,  10  fix  a  time  within  which  the 
money  advanced  is  to  be  paid.  QUEEN- 
Empress  V.  Bhau,  Rat.  Un.  Cr.  C.  4l8  =  Cr. 
Rg.  85  of  (888. 

(160)— S.  9.  —  Submission  of  calendar.— A 
calendar  should  be  submitted  to  the  appellate 
authoriJiy  immediately  after  an  order  under  the 
first  part  of  s.  2  of  Act  XIII  of  1859  is  passed. 


145 


THE  ALL  INDIA  DIGEST. 


14G 


1.— imperial  /4c/s— continued. 

Act    XIII     of  1839  (Workman's    Breach   of 
Contract) — conimued. 

When  further  proceedings  under  the  latter  part 
of  the  section  are  taken,  it  will  suffice  to  pend 
a  simple  copy  of  the  order  containing  a  reference 
to  the  calendar.  HIGH  COURT  PROCEED- 
INGS, 5TH  January  187'2,  7  M.H  C.  App.  1. 

(161) — S.  '2— Order  directing  performance  of 
work  after  period  fixed  in  the  contract — Illega- 
lity.—  A  Magistrate  cannot,  under  s.  2  of  Act 
XIII  of  1859,  order  work  to  be  performed  after 
the  expiry  of  the  term  fixed  in  the  contract  of 
the  parties.  BalLa  v.  THE  DISTRICT  MAGIS- 
TRATE OF  South  Canara,  8  Ind.  Cas.  163 
=  9M.L  T.  81  =  1910  M.W  N   854. 

(16-2) — S.  2 — Contract  to  work  for  a  year 
after  reasonable  time  from  tJie  date  of  the 
contract.— Where  the  defendant  contracted  to 
do  plantation  work  for  a  year,  such  year  to 
commence  at  or  within  a  reasonable  time  after 
the  date  of  the  coniract,  held,  that  an  order 
under  s.  2  of  Act  XIII  of  1859,  made  three 
years  after  the  date  ol  the  contract  was  illegal, 
since  the  time  contracted  for  had  expired. 
In  re  Bett.^Y,  1  Weir.  706.  [F.,'65G.  1028 
=  8G.L.J.  312  =  8  Gr.L.J.  J34  =  12  C.W.N. 
869.] 

(163) — S.  2 — Order  under  the  Act,  whether 
appealable, — An  order,  under  Act  XIII  of  1859, 
directing  the  repayment  of  money  advanced  is 
appealable,  for,  although  no  sentence  in  the 
proper  sense  has  been  passed,  yet,  it  is  open  to 
the  Magistrate,  if  default  is  made  in  the  pay- 
ment of  the  money,  to  pass  a  final  sentence. 
In  re  HIGGINS,  1  Weir  694. 

(164) — S.  2,  order  tender — Right  of  appeal 
from  the  order—Proper  orders  to  be  made  under 
s.  2. — No  appeal  lic'^  to  the  Sessions  Court 
from  the  order  of  the  Magistrate  under  s.  2  of 
Act  XIII  of  1859.  The  Magistrate,  while 
making  an  order  under  s.  2  of  Act  XIII  of  1859, 
cannot  make  an  order  of  imprisonment  in 
default,  but  such  an  order  could  be  made  after 
there  has  been  non-compliance  with  the  order 
of  repayment  or  carrying  out  the  contract. 
Anukul  Chandra  Roy  v.  Kamarali  Sar- 
DAR,  18  OWN  1271  =  15  Cr.  L.J  697  =  26 
Ind.  Cas.  145. 

(165)  —  S.  -2— Orders  passed  under  s.  2  (1) 
part  1  or  part  2  —  No  appeal  lies  against  either 
order. — Where  a  Magistrate  ordered  the  appel- 
lant, under  the  first  part  of  s.  2  (I)  of  the 
Workman's  Breach  of  Contract  Act,  to  repay  a 
sum  of  money  received  by  him  as  advance,  and 
where,  on  his  failure  to  comply  with  that  order, 
the  Magistrate  sentenced  him,  under  the  second 
part  of  s.  2  (l )  of  the  Act,  to  a  term  of  imprison- 
ment, held,  th'it  no  appeal  lies  from  either  of 
the  orders.  ThaiRIO  Wd.  Paizo  v  The 
Crown,  7  S  L.R.  80  =  15  Cr.  L.J  372  =  23  Ind. 
Cas.  740.  (33  B.  25,  6  S  L.R.  165,  9  C.  878,  R.) 

(166) — S.  2 — Workman  told  not  to  do  any 
more  loork — Settlement  to  repay  balance  advanc- 
ed— Failure   to  pay — Workman,  liability  of, — 
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1.— Imperial  Acts — continued. 

Act    XIII  of    1859    (Workman's  Breach    of 
Contract)  — continued. 

If  an  employer  tells  his  workman  not  to  do 
any  more  work  and  arrives  at  a  settlement  with 
him  for  the  re-payment  of  the  balance  due,  the 
case  is  taken  out  of  the  Workman's  Breach  of 
Contract  Act,  the  liability  of  the  workman 
becomes  purely  a  civil  liability  ard  his  failure 
to  act  on  the  settlement  cannot  bring  the  case 
back  under  the  Act.  JUGARABI  v.  Nga  Tun 
BAW,  U.B  R.  (1914),  2nd  Qr.,  18  =  25  Ind.  Gas. 
990  =  15  Cr.  L  J.  662.  (4  L.B.R,  365,8D.) 

(167)  — 8.  2— See  Nos.  93  to  99,  supra  and 
No.  182,  infra. 

(168) — Ss,  2  and  3 — Period  of  imprisonment 
exceeding  period  of  contract — Contract  upheld 
against  weight  of  evidence. — Where  the  period 
of  imprisonment  im.posed  under  s.  2  of  the  Act 
exceeds  the  period  for  which  the  accused  is 
under  a  contract  to  work,  and  where  no  interval 
is  granted  for  the  order  to  be  complied  with, 
such  order  is  illegal.  On  the  District  Magistrate 
referring  to  the  circumstance  that  the  contract 
was  upheld  in  spite  of  the  evidence  against  it, 
held  that  it  was  unnecessary  to  say  the  point. — 
Per  Stephen,  J.,  that  the  contract  was  illegally 
upheld  and  that  circumstance  also  occasioned  a 
serious  miscarriage  of  justice. —  Per  Holmwood, 
J.  Narwanji  Prasad  Singh  v.  Lachman 
Hajam,  35  C.  1035  =  9  Cr.  L.J.  187, 

(169)— Ss.  2  and  ^—Contract,  breach  of— Ex- 
piry of  term — Recovery  of  advance  and  enforce- 
ment of  contract  after  term  expired — Successive 
complaints,  dismissal  of — Effect. — When  the 
term  of  a  contract  coming  within  Act  XIII  of 
1859  expires,  the  contract  cannot  be  specifically 
enforced,  nor  can  the  money  advanced  be 
recovered,  by  a  proceeding  before  the  Magistrate 
under  that  Act.  When  successive  complaints 
against  a  workman  were  dismissed,  held,  that 
any  remedy  the  complainant  might  have  had 
under  the  Act  was  barred.  KHODA  BukSH 
V.  MotiLal  Johori,  11  C.W.N.  2i7  =  5  Cr. 
L  J.  66.  IDiss.,  35  O.  1028  =  8  C  L  J.  312  =  12 
C.W.N.  869  =  8  Cr.  L.J.  134,  4  L.B.R.  270  =  8 
Cr.  L  J.  470  ;  R.,  5  Bur.  L.T.  133=  13  Cr.  L. 
J.  580=15  Ind.  Cas.  996.] 

(\10)—Ss.2,S—Crim.Pro.Code,  Act  X  o/1882, 
s.  560.— Act  XIII  of  1859  makes  punishable, 
not  the  failure  to  do  work  according  to  contract, 
but  the  failure  to  obey  the  Magistrate's  order. 
A  complaint  under  the  Act  is  not  a  complaint 
of  an  oSence,  and  an  order  for  compensation 
under  s.  560  of  the  Crim.  Pro.  Code,  is  illeeal. 
Queen-Empress  v.  namdeo,  Rat.  Un.  Cr. 
C.   617  =  Cr.  Rg.  40  of  1892 

(171) — Ss,  2,  3 — Summary  trial  not  allowed 
— Order  for  imprisonment,  lohen  to  be  niade. 
A  case  under  the  Workman's  Breach  of 
Contract  Act  is  not  triable  summarily.  An 
order  directing  the  labourer  to  re-pay  the 
money  within  a  certain  time  or  in  default  to 
undergo  imprisonment  is  bad  in  law.  An  order 
for  imprisonment  in  default  can  only  be  made 
after  the  labourer   has  failed    to  comply  with 
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I.— Imperial  /icrs— continued. 

Act   XIII     of  1859    (Workman's    Breach    of 

Contractj-'cowiinzied. 

the  order  calling  on  him  to  refund  the  money  or 
get  the  work  performed  as  the  cape  may  be. 
Emperor  v.  Har  Lal,  13  Cr.  L.  J.  194  =  14 
Ind.  Cas.  194  =  5  P.R.  1912  Cr.  (33  B.  22,  1 
Ind.  Cas.  378,  6  Bom  L.  R.  225,  1  Or.  L.  J. 
263,  R.). 

{Vti)—Ss.  2,  3 — Contract  to  work  for  'more 
than  three  years— Effect  of  s.  21  (g).  Specific 
Belief  Act — Contracts  under  Act  XIII  of  1859 
ivhen  7iot  eniorceabte— Contract  providi7ig  a 
penalty  for  breach — Effect. —Tiae  accused  ac- 
cepted an  advance  from  the  proprietor  of  a 
factory  and  promised  to  work  there  for  5  years 
and  so  executed  au  agreement  in  1910  but  loft 
away  the  work  in  1912.  Held  that,  by  s.  21 
[g)  of  the  Specific  Relief  Act,  no  contract  can 
be  specifically  enforced,  the  performance  of 
which  involves  the  performance  of  a  continuous 
duty  exteudmg  over  a  logger  period  than  three 
years  from  its  date.  As  such  contracts  cannot 
be  enforced  at  all,  neither  the  civil  nor  the 
criminal  Courts  would  have  any  discretion  to 
enforce  them  even  up  to  the  limit  of  three 
years.  However,  ingeniously  the  terms  of 
contract  may  have  been  framed,  where  the 
advances  cannot  be  treated  as  anything  more 
than  loans,  subject  to  the  condition  that  the 
borrowers  should  work  for  the  factory  and  not 
transfer  their  services  elsewhere  until  the 
money  has  been  repaid,  held,  that  such  a  con- 
tract was  not  enforceable  under  the  Act.  In 
the  contracts  m  this  case  there  was  a  distinct 
provision  of  a  penalty  to  be  recovered  by  the 
employer  in  case  of  breach  of  the  contract  by 
the  workmen  concerned.  Held  that,  though 
the  penalty  may  be  unenforceable  by  a  civil 
suit  owicg  to  the  fact  that  the  contracis  them- 
selves cannot  be  specifically  enforced,  yet,  as 
they  prescribed  a  definite  penalty  for  breach, 
the  employer  could  not,  under  any  circum- 
stances, ad  jpt  an  altern-itive  remedy  by  pro- 
ceeding in  terms  of  Act  XIII  of  1859.'  Crown 
(Through  Jhanda  Singh)  v.  muhammal 
Din,  23  P.R.  1913  Cr.  =  96P.  L.R.  1914  = 
15CP.L.J.  166  =  22  Ind.  Gas.  742.  (9  PR. 
1910  Cr.,  3  A.  744,  16  B.  368,  R.)  [F..  22  P.  W. 
R.  1914  =  61  P.L.R.  1914,  Cr.] 

(173) — Ss.  2,  3 — Contract,  breach  of — Form  of 
order  by  Criminal  Court —Case  of  civil  nature. 
— The  Magistrate,  upon  a  complaint  under  Act 
XIII  of  1859,  gave  the  option  to  the  debtor  of 
paying  ofi  the  debt  or  working  it  oil.  Held, 
that  the  irregularity  was  one  of  which  the  cre- 
ditor and  not  the  debtor  could  complain.  The 
contract  provided  for  repayment  of  advance 
made  to  the  debtor  in  a  period  over  three  years, 
and  the  debt  was  to  be  worked  off  by  work,  and 
the  debtor  was  not  to  pay  by  cash  or  taking 
money  from  any  other  shop  keeper.  And  the 
contract  prohibited  the  debtor  from  selling  his 
work  to  any  other  person.  Held  that  the  con- 
tract bound  down  the  debtor  to  work  for  the 
creditor  and  for  no  other  person  until  the  loan 
was  paid  off,  and  it  could  not  be  enforced  under 


/.— /mper/a/ /4c/s— continued. 

Act    XIII    of    1859    (Workman's  Breach  of 
Contract/ — continued. 

the  Act.  The  Crown  v.  amir  BAKHSHr 
61  PL  R.  1914  =  22  P  W.R.  1914  Cr.  =  15  Cr- 
L.J.  423  =  24  Ind.  Cas.  15Py.  (23  P.R.  1913,  .P.) 

(174) — Ss.  2,  3  -  Workman,  agreement  by,  to 
work  for  a  fixed  period  in  lieu  of  advance  made 
to  him  by  the  employer — Contract  contemplated 
by  the  Act. — Held,  that  an  agreement  by  a 
workman  at  Mirzapore  to  do  work  in  a  certain 
factory  for  a  fixed  period  of  time  and  until  re- 
payment in  a  particular  manner  of  an  advance 
made  to  bim  by  the  owner  of  the  factory,  is  a 
contract  contemplated  by  Act  XllI  of  1859,  and 
the  accused  must  continue  to  work  until  he  has 
worked  for  the  period  stipulated  for  and  paid 
up  the  sum  taken  in  advance  ;  he  is  also  liable 
to  the  penalties  imposed  upon  a  workman 
under  s.  3  of  the  Act.  C.  J.  LUCAS  v.  RAMAI 
SINGH,  12  A.L.J.  152  =  23  Ltd.  Cas.  185  =  15 
Cr.  L.J.  233. 

(175)— S.  2.  cl.  1  and  s-  3— Nature  of  the 
trial  under  the  Act — Crim.  Pro,  Code  (1898), 
s,  370. — A  proceeding  under  the  first  clause  of 
s,  2  and  under  s.  3  of  Act  XIII  of  1859  is  not  a 
criminal  proceeding.  Therefore,  s.  370  of  the 
Crim.  Pro.  Code  does  not  apply  to  a  case  under 
those  sections,  because  no  offence  has  been  com- 
mitted and  there  is  no  accused  ;  and  a  Presi- 
dency Magistrate  is  not  bound  to  frame  his 
recoiid  in  such  a  case  in  accordance  with  the 
provision  of  s.  370  of  the  Code.  AVERAM  DAS 
MOCHI  V.  ABDUL  Rahim,  27  C.  131  =  4  C. 
W.N.  201.  [R.,  U.B.R.  1902,  3rd  Quarter, 
Workman's  Breach  of  Contract,  1.] 

(176)— Ss.  2,  5— Contract  to  do  some  work, 
by  a  workman  earning  his  Living  oy  laying  and 
burning  bricks — Criminal  breach  of  contract — 
Work7}ian — Expiry  of  the  term  of  contract — 
Magistrate's  power  to  order  refund. — A  contract 
to  do  some  work  by  one  who  is  a  workman 
earning  his  living  by  laying  and  bur.ning  bricks 
is  not  a  contract  to  supply  bricks  and  falls 
within  the  purview  of  Act  XIII  of  1859. 
Where  a  workman,  or  labourer  neglects  or 
refuses  to  perform  the  work  which  he  has  con- 
tracted for,  the  mere  fact  that  the  time  for 
which  the  contract  was  entered  into  has  elapsed 
is  no  bar  to  a  Magistrate  passing  an  order  for 
the  refund  of  the  money  that  may  have  been 
advanced  to  him  by  his  master  or  employer. 
BHAROSA  V.  KiNG-EMPEROR,  12  A.L.J.  490 
=  15  Cr.  L.J.  599  =  25  Ind.  Cas.  351.  (U 
C.W.N.  247.  35  C.  1028,  B.) 

(177)— S.  3— Order  for  bail  for  repayment 
of  money  advanced — Scope  of  section — S.  3 
refers  only  to  finding  bail  for  compliance  with 
an  order  directing  an  artificer,  workman,  or 
labourer  to  perform  or  cause  r,o  be  performed 
the  work  for  which  he  has  contracted.  An 
order,  therefore,  directing  a  workman  to  enter 
into  recognisances  for  the  repayment  of  the 
money  advanced  is  illegal.  HIGH  COURT 
PROCEEDINGS,  21ST  AUG.  1880,  No.  1484, 
1  Weir  699. 
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I.— Imperial  /tc/s— continued. 

Act  XIII    of    1339    (Workman's    Breach    of 
Contract) — concluded. 

(178)— S.  3— See  Nos.  168  to  17i,  supra. 
(179) -S.  i—See  Nos.  98,  100,  supra. 

(180)— S.  5— Scope  of  the  Act.— The  Act 
applies  to  oases  where  money  has  been  advanced 
by  employers  resident  or  carrying  on  business 
in  the  Punjab.  It  is  not  necessary  that  they 
should  reside  in  any  of  the  places  specified  in 
the  first  section.  CROWN  v.  MUHAMMAD 
8HAFFI,  11  P. R.  1902,  Cr.  F.B.  (il  P.R.  1898, 
Cr.R  ) 

(181) — S.  5 —Exercise  of  powers  under  Act 
outside  the  Presidency  toivns.  —  Powers  under 
Act  XIII  of  1859,  outside  the  Presidency  towns 
can  only  be  exercised  under  s.  5  by  officers  who 
havfl  been  specially  appointed.  QueeN-EM- 
PRESS  V.  Chonia,  Rat.  Un,  Cr.  C.  701  =  Or. 
Rg.  32  of  i8U. 

(181-a)— S.  5— See  Nos,  99,  176,  supra. 

(182)— Ss.  5  and  2— Extension  of  the  Act 
under  s.  5 — Effect — Money  advanced,  whether 
recoverable  ivhen  contract  expired. — When  Act 
XIII  of  1859  18  extended  to  a  certain  place 
under  the  provisions  of  s.  5  of  the  Act,  a  master 
or  employer  residing  or  carrying  on  business  in 
the  place  has  the  same  rights  as  are  conferred 
by  the  Act  on  misters  or  employ ei-s  resident  or 
carrying  on  business  in  any  Presidency  town. 
Per  Stephtn,  J. — Under  s.  2  of  Act  XIII  of 
1859,  a  master  or  employer  can  enforce  the  re- 
payment of  the  money  advanced,  by  a  proceed- 
ing under  the  Act.  even  after  the  term  of  the 
contract  has  expired.  Per  Hobnwood,  J. 
(contra)  —  When  the  term  of  the  contract  has 
expired,  a  master  or  employer  cannot  enforce 
the  repayment  of  the  money  advanced  by  a 
proceeding  under  Act  Xill  of  1859.  NARSING 
Prosad  SINGH  V.  Emperor,  35  C.  1028  = 
8  C.L.J.  312  =  12  C.WN.  869  =  8  Cr  L  J.  13^. 
(16  M.  347,  11  G.W.N.  247,  1  Weir  704,  705, 
706,  F.)     IB.,  35  U.  1035  =  9  Cr.  L.  J.  187.] 

Act  XIV  of  1859  (Limitation). 

[Rep.  (except  part  of  s.  15),  act  IX  of 
1871.  Residue  rep.  (except  as  to  Sche- 
duled Districts),  act  I  of  1877.  The 
Unrepealed  part  of  s.  15  DECiiARED  in 
force  in  the  Santhal  Parganas,    Reg. 

Ill  OP  187'2,  S.  3,  AS  amended  BY  REG.     Ill 
OF  1899,  S.  3.] 

(1)— S.  1,  cl.  7— See  Act  XV  OF  1877, 
art.  47,  3  N.W.P.  171. 

(iJ) — S.  15 — Possessory  suit  under  section  bar- 
red by  award  under  Grim.  Pro.  Code. — Sf e  ACT 
I  OF  1877,  20  W.R.  12. 

Act  XXVII  of   1860   (Collection  of   Debts  on 
Successiona). 

[Rep.,  act  VII  OF  1889.] 

(l)— J urisdictio7i— Dispute  as  to  succession  to 
a  mutt — Certificate.  -A  Magistrate  cannot  pro- 
ceed under  s.   318,    Grim.  Pro.  Code,  1861,  in 
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Act  XXVII   of  1860  (Collection  of   Debts    on 
Successions) — concluded. 

case  of  a  dispute  arising  out  of  a  right  of  suc- 
cession to  a  mutt  and  its  appurtenance?,  but 
should  apply  to  the  Judge,  under  the  provisions 
of  Act  XIX  of  1841  (Succession,  Property  Pro- 
tection) to  appoint  a  curator,  or  make  some 
order  with  regard  to  the  property,  till  the  right 
of  succession  is  determined.  The  grant  of  a 
certificate  under  this  Act  does  not  decide  the 
title  to  such  land  QUEKN  v.  SREEPUTT 
GiRI  GOSSAIN,  11  W.R.  Cr.  23. 

{2)— Certificate  of  administration — Crim. 
Pro.  Code  (1872),  s.  530.— The  grant  of  a 
certificate  under  Act  XXVII  of  1860  is  not  suffi- 
cient proof  of  possession  to  entitle  the  holder  to 
an  order  under  Grim.  Pro.  Code  (1872),  s.  530, 
declaring  him  to  be  in  possession.  MUSSAM- 
mat  anuragee  Koowar  v.  Ramruchaya 
DASS,  25  W.R.Cr.  16. 

(3)— See  Certificate,  2  B.L.R.  A.  Cr.  27. 

Act  XXXI  of  1860  (Arms). 

[Rep.,  Act  XI  of  1878.J 

See  Act  XI  OF  1878. 

(1) — Ss.  5  and  35 — Jurisdiction  to  try  an 
offence  under  s.  5  of  the  4c/.— Under  s.  35, 
Arms  Act,  a  Sub-Magistrate  of  the  First  Class 
has  no  jurisdiction  to  try  an  ofience  under  s.  5 
of  the  Act.  Crown  v.  Bhoopa,  3  P.R.  1869 
Cr. 

(2) — Ss.  5,  a— Manufacturing  and  selling 
gunpowder  without  license — Imprisonment  in 
default  of  payment  of  fine. — As  s.  5  Act  XXXI 
ot  1860,  gives  the  power  to  imprison  or  fine  a 
person  for  manufacturing  or  selling  gunpowder 
without  a  license,  a  Magistrate  can  legally  pass 
a  sentence  of  fine  or  imprisonment  in  defaultt 
High  COURT  Proceedings,  1st  June  1870, 
5  M.H.C.  App.  23.  [Overruhd,  7  M.H.G. 
App.  22,] 

(3)— Ss,  19  (/),  29  and  32  (2)— S.  32  (2)  not 
extended  to  Lciver  Burma— Prosecution  for  pos- 
sessing arms — Sanction  of  District  Magistrate 
essential. — No  proseoutioa  can  be  instituted  for 
the  possession  of  arms  under  s.  19,  cl.  (/)  of  the 
Indian  Arms  Act,  without  the  previous  sanction 
of  the  District  Magistrate.  The  mere  passession 
of  arms,  other  than  those  mentioned  in  s.  14, 
is  not  a  punishable  ofience.  QueEN-EM- 
PRESS  v.  NqA  Po  Ka,  L.BR.  1872—1892,  536. 

(4)— S.  26— See  PENAL  CODE,  s.  188,  3  B.L* 
R.  Ap.  149. 

(4-a)— S.  29— See  No.  3,  supra. 

(5) — S.  32 — Possession  of  arms  without  a 
license. — The  proceedings  of  the  Magistrate 
directing  the  issue  of  a  summons  to  appear,  and 
of  a  warrant  of  arrest,  against  a  person  for  the 
possession  of  arms  without  a  license  under  the 
Act  were  held  to  be  illegal.  The  mere  pcsses- 
sion  of  certain  arms  without  a  license  would  be 
an  offence,  only  if  the  provisions  of  s.  32,  Act 
XXXI  of  1860,  had  been  extended  to  and  were 
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Act  XXXI  of  1860  (Arms) — continued. 

still  in  operation  in  the  district.  In  the  mailer 
of  the  fetiiion  of  BABOO  Rameshar  PRASAD 
NARAYANSING,  9  B.L.R.  Ad.  34  =  18  W.R. 
Cr.  1. 

(6) — S.  3'2 — Possession  of  arms  toithont  license, 
— The  mere  possession  of  arms  without  a 
license  is  no  oSence  whatever  under  the  Arms 
Act,  where  Che  provisions  of  s.  32  have  not  been 
extended  to  a  district.  In  re  MODNARAIN 
PURI,  18  W.R.  Cr.26. 

(7) — S.  M— Conviction  in  a  place  where  the 
provisions  of  the  section  ivere  in  force. — In  a 
place  where  the  prohibitory  and  penal  clauses 
of  s.  32,  Act  XXXI  of  1860,  were  not  in  force, 
a  conviction  under  that  section  was  set  aside. 
QUEEN  V.  Mohan  Lall,  119  P.R.  1866  Cr. 

(8)~S.  32  (1  and  2)— XI  o/1878,  ss.  15,  19— 
Unlicensed  possession  of  arms. — S.  32  (2)  of  Act 
XXXI  of  I860  can  be  said  to  apply,  in  any 
specific  sense,  to  a  certain  Tdluka,  only  if  one 
or  other  of  these  conditions  has  been  fulfilled, 
thar.  is,  if  either  :  — (a)  an  order  of  disarmament 
has  been  duly  published,  or  (b)  a  general  search 
for  arms  has  been  ordered.  If  there  is  also  no 
notification  in  the  local  official  gazette  extend- 
ing s.  15  of  Act  XI  of  1878  to  the  Taluka,  the 
possession  of  arms  without  a  license  in  that 
place  is  not  punishable  under  s.  19.  GOVERN- 
MENT OF  Bombay  v.  Dodyama  bin  Basapa, 
9  B.  478. 

(9) — S.  32{2)  —  U7tlicensed  possession  of  salt- 
petre.— The  unlicensed  possession  of  saltpetre 
is  not  an  cffenca  under  the  Arms  Act,  as  it  is 
not  an  ammunition  within  the  meaning  of  the 
Act,  notwithstanding  the  rules  of  the  Chief 
Commissioner  to  the  contrary.  CROWN  v. 
RAM  RUTTUN,  25  P.R.  1869  Cr. 

(10)— S.  32  (2)  — See  ACT  XI  OF  1878,  s.  19 
(/)  and  29,  1  Weir  663. 

(11)— S.  32  (6) — Possession  of  arms — Illega- 
lity of  search.— When  the  mere  possession  of 
arms  was  made  an  offence  in  a  certain  district, 
the  accused  would  be  punished  for  the  illegality 
of  their  possession  if  there  were  satisfactory 
evidence  that  the  prisoners  were  in  possession 
of  arms,  notwithstanding  that  the  police  might 
have  also  committed  an  illegality  in  their  pro- 
cedure in  conducting  the  search.  QUEBN  v. 
SHEOPERSHUNRae,  2  N.W.P.  57. 

(12)  — S.  32  (6) — Five— Imprisonment.— A. 
sentence  of  fine  only,  or  imprisonment  only, 
under  s.  32  (6)  is  a  legal  sentence.  REG  v. 
BHISTA  bin  MadANNA,  1  B.  308,  F.B.  [R., 
16  B.  689.] 

(12-a)-S.  32  (2)— See  No.  3,  supra, 

(13) — S.  B5— Jurisdiction  of  Maqistrate— 
Grim.  Pro.  Code,  (1872),  s.  2.— The  term 
"  Magistrate,  "  in  s.  35  of  Act  XXXI  of  1860, 
applies  only  to  the  Magistrate  of  a  District  as 
defined  in  s.  2  of  the  Grim.  Pro.  Code.  REG. 
V.  BASAPA,  Rat.  Un.  Cr.  C.  80  =  Cr.  Rg. 
15-1-1874. 
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(14)-S.  35— See  No.  1.  supra. 

(15)  — S.  ii — See  No.  2,  supra, 

(16) — S.  46 — Imprisonment  in  default  of  fine. 
—  Only  when  it  has  been  ascertained  in  the 
manner  provided  in  s.  46,  that  no  sufficient 
distress  can  be  had,  can  an  order  for  imprison- 
ment in  default  of  fine  be  passed.  QUEEN  v. 
Gholam  HOSSAIN,  120  P.R.  1866  Cr. 

(17)— 8.  4:6— See  SENTENCE— IMPBISON- 
MF NT -Imprisonment  in  default  of  pay- 
ment OF  FINE,  etc  ,  120  P.R.  1866,  Cr. 

Act  XXXII  of  1860  (Income-tax). 

[REP.,  ACT  VIII  OF  1868.] 

See  ACT  IX  OF  1869,  ss.  24,  25,  2  N.W.P. 
113. 

Act  XXXYI  of  1860  '.Stamps). 

[REP.,  ACT  X  OF  1862.] 

{))—ActX  of  1862 — Unstamped  instrument 
made  in  Australia,  dated  26th  May,  1662,  sought 
to  be  used  in  Madras  —  Penalty  under  Act  I  of 
1879. — An  unstamped  instrument,  comprising 
an  assignment  by  will  and  also  a  power  of 
attorney  executed  in  Australia  and  dated  26th 
May,  1862,  is  not  chargeable  either  under  Act 
XXXVI  of  1860  or  Act  X  of  1862  with  stamp 
duty.  Consequently  no  penalty  can  be  levied 
under   Act    I  of   1879.     REFERENCE    UNDER 

Stamp  act,  s.  46,  14  M.  255. 

(2)— Ss.  26,  37— See  CONVICTION,  3  B.il.C. 
Cr.  34. 

(2-a)— 8.  31— See  No.  2,  su{.ra. 

(3)—  S.  52— Noncompliance— Irregularity.— 
A  conviction  under  the  Stamp  Act  is  illegal 
where  the  procedure  under  s.  52  is  not  com- 
plied with.  REG  v.  CHINTO  ATMARAM,  3  B. 
H  C.  Cr.  36  (Note). 

Act  Y  of  1861  {Police). 

[SHORT  TITLE  GIVEN,  ACT    XIV    OF  1897. 

Rep.  in  part,  act  IX  of  1871  ;  ACT  XVI 
OF  1874;  ACT  X  OF  1882.  REP.  IN  PART 
(IN  BENGAL)  (EXCEPT  THE  SAMBALPORE 
DISTRICT,  AND  EASTERN  BENGAL,  BEN.  ACT 
VII  OF  1869  ;  REP.  (IN  PART  IN  RANGOON). 
BUR.  ACT  IV  OF  1899,  S.  2,  WHEN  NOTIFIED 
(AND  SEE  SS.  3  AND  4).  REP.  IN  PART  AND 
AMENDED.  IN  NORTH  WEST  FRONTIER  PRO- 
VINCES, Reg.  7  OF  1901,  ss.  3, 13.  amended, 
ACT  III  OF  1888  ;  ACT  VIII  OF  1895  ;  S.  34 
AMENDED  ACT  I  OF  1903  ;  SUPPLEMENTED, 
BEN.  ACT  VII  OF  1869.  PORTIONS  EXTEND- 
ED TO  CALCUTTA  AND  SUBURBS,  WITH  MODI- 
FICATIONS. BEN.  ACT  I  OF  1898.  DECLARED 
IN  FORCE  IN  — SANTHALPARGANAS,  REG.  Ill 
OF  1872,  S,  3.  AS  AMENDED  BY  REG.  Ill  OF 
1899,  S.  3  ;  THE  AraKAN  HILL  DISTRICT, 
EXCEPT  S.  11,  REG.  IX  OF  1874,  S.  3  ;  UPPER 
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Act  V  of  1861  (^oWcq)— continued. 

Burma  (except  the  Shan  States),  Act 
xiii  of  1898,  s.  4  ;  british  baluchistan, 
Reg.  I  OF  1890,  s  3  ;  THE  ANGun  District 
REG,  I   OF    1894,   s.    3;    Thb   Chittagong 

HiLIi-TRACTS,  Reg.  I  OF  1900,  S    4.] 

(\)— Penal  Code,  ss.  90,  351  and  353— Assault 
on  a  police  offioer — Police  officer  trying  to  secure 
thumb  impression  of  a  surveille— Assault  to 
deter  the  police  officr  from  taking  the  impression 
— Police  Code — Rule  regarding  survaille. — A  rule 
of  the  Police  Code,  to  the  efiect  that  when  any 
surveille  is  at  home,  proof  of  his  presance  can 
be  secured  by  taking  a  thumb  impression  on  the 
report,  does  not  impose  an  oblig»tion  upon  him 
to  give  a  thumb  impression  when  required,  and 
he  cannot  be  forced  to  do  so,  if  he  objects. 
Where  a  surveille,  on  a  domioiJiiry  visit  to  him 
by  a  Sub-Inspector  of  Police,  object  to  the 
taking  of  the  impression,  and  when  the  Police 
officer  extended  his  hand  to  taki  ths  impression. 
he  produced  a  laHii  and  stid  that  he  would  not 
allow  the  impression  to  be  taken  and  that,  if 
any  one  asked  for  it,  he  would  break  his  head, 
held,  that  the  act  did  not  amount  to  an  cSance 
under  s.  351,  Penal  Coile,  and  that,  had  the 
act  amounted  to  an  ofience  by  itself,  s.  99 
would  have  been  applicable.  BiRBAL  KHALIFA 
V.  EMPEROR,  30  C.  97  =  6  C.W.N.  342. 

(2)  —  Society  for  the  Prevention  of  Cruelty  to 
Animzls,  officers  of — Public  s^rvints— Penal 
Code,  s.  21.— Officers  of  the  Society  for  the 
Prevention  of  Cruelty  to  Animals,  appointed 
under  Act  V  of  1831,  are  public  servants  with- 
in the  meaning  of  the  lad  inn  Penal  Code. 
Tbe  mere  fact  that  the  certificates  of  appoint- 
ment given  to  such  officers  are  not  strictly  in 
conformity  with  the  f  jrm  prescribed  in  the 
Schedule  to  Act  V  of  1861,  does  not  invalidate 
their  appointment  or  take  them  ouf  of  the 
category  of  public  servants.  UPENDRA  KUMAR 
Ghosb  v.  King-Emperor,  3  CLJ  475  =  10 
C.W.N.  727  =  3  Cr.L  J.  420. 

(3) — Appeal  from  convic'ions  under  Police 
Code. — Convictions  under  this  Act  are  appeal- 
able like  other  convictions.  Where  the 
appellants  were  convicted  by  an  officer  exercising 
the  powers  of  a  M-tgistrate  and  sentenced  to 
imprisonment  exceeding  the  limit  prescribed  by 
s.  411,  Crim.  Pro.  Code,  1961.  the  appeal  lies  to 
the  Sessions  Court.  THAKOOR  DASS  and 
GODAI  Shek,  5  W.R.  Cr.  22. 

(4) — Appeal. — Act  V  of  1861.  is  a  special  law  on 
the  subject  of  police,  and  persons  charged  with 
offences  punishable  under  that  law  must  be 
tried  under  the  provisions  of  the  Crim.  Pro. 
Code.  Convictions  under  Act  V  of  1861  are 
appealable  in  the  same  way  as  other 
convictions.  Crl.  Cir  No,  2,  7TH  FEBRY, 
1866,  5  W.R   Cp.  Cir.  1. 

(5) — Jurisdiction  of  Magistrate  to  direct 
enquiry  by  Police  officer, — A  Magistrate  is 
competent,  under  s-  133,  Crim.  Pro.  Code, 
(1861),  to  direct  an  enquiry  to  be  made  by  a 
police  officer  into  an  offence  punishable   under 
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Act  Y  of  1861  (Police)— co?Uxr.«ed. 

a  Local  Act,  such  as  the  Police   Act.     QUEEN 
V.  Prankisto  Pal.  14  W.R.  Cr.  41. 

(6) — Police  officer  committing  off-Mce,  while 
not  on  duty.  — A  Police  constable  is  liable  to  be 
punished  under  the  Penal  Code,  acd  not  under 
the  Polico  Act  if  he  commits  any  ofience  when 
not  on  duty.  AUTAR  v.  NARAIN  SINGH,  96 
PR.  1866,  Cr. 

(7) — Appltcabilitu  to  unauthorised  playing  of 
music  at  night. — Where  it  does  not  appear 
that  an  occasion  such  as  that  furnished  by 
playing  music  at  midnight  on  a  marriage 
ceremony  without  permission,  required  any 
intervention  or  interference  on  bis  part,  or 
that  he  issued  any  direction  or  gave  any  order 
in  the  milter  of  the  playing  of  music,  the 
Police  Act  does  not  apply.  EMPRESS  v. 
PURAN,  5  C  P.L.R.  92. 

(8)— Se«  APPEAL— ACTS,  5  W.R   Cr.  22. 

(9)  — See  Magistrate,  Jurisdiction  of— 

MISCELLANEOUS,  14  W.R.  Cr.  41. 

(10)— 5:36  Penal  Code,  ss.  167,  138,  47  P. 
R.  1867,  Cr. 

(11)— S.  4 -See  Sanction  to  prosecute 
—authorities  competent  to  grant 
sanction— Refusal  to  grant  sanction, 
etc.,  6  P.R.  1910  Cr. 

(12)  -Ss.  4,  7,  24  and  42— See  DEFAMATION, 
4  P.  W.R.  1910  Cr. 

(13)  -Ss.  5  and  36  -Crim.  Pro.  Code  (1893), 
ss.  195,439 —  ComoZaint  <rj  the  Inspector -General, 
Police — Investigation  by  District  S'tprintendent 
of  Police — Its  dismissal — Sanction  to  prosecute 
— Rev'sion.  -  Where  H  D.  sent  to  the  Inspector- 
General  of  Police  a  few  specific  charges  of 
bribery  against  the  Sub- Inspector  of  Police  and 
asked  for  investigation,  the  Inspector-General, 
who  is  a  Magistrate  under  s.  5  of  Act  V  of  1861 
and  is  empowered  by  s,  36  of  the  Act  to  enquire 
into  and  determine  as  a  Magistrate  any  charge 
against  a  police  officer  above  the  rank  of  a  con- 
stable, ordered  the  District  Superintendent  of 
Police  to  investigate,  and  that  officer  forwarded 
the  re.-'ult  of  his  investigation  to  the  District 
Magistrate,  held  that  a  false  charge  of  an 
offeace,  preferred  to  a  person  empowered  to 
order  investigation  by  the  Police,  though  not 
followed  by  further  proceedings  in  any  Court, 
brings  the  matter  of  the  charge  within  the  1st 
part  of  s.  211,  I.P.C.  HAMAYUN  v.  KlNG- 
Emperor,  9  P.W  R.  1908  Cr.  =  7  Cr.L. J.  291. 
(14  P.R.  1879  Cr.,  3  P.R.  1888  Cr.,  F  ;  5  C. 
281,  6  C  e-20,  R.;  5  P.R.  1888  Cr.,  17  C.  574, 
D.). 

(14)— S.  7— See  No.  12,  supra. 

(15) — Ss.  7  and  29 — Suspension  and  confine- 
ment for  unlimited  term — Cumulative  punish- 
ment, legality  of  — An  order  for  the  suspension 
and  confinement  of  a  police  officer  for  an  un- 
limited period  of  time  exceeding  the  limits 
laid  down  in  cl.  (6)  of  s.  7  of  Act  V  of  1861,  ia 
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Act  Y  of  1861  {Police)— continued. 

illegal,  and  is  not  such  an  order  as  a  District 
Superintendent  of  Police  can  legally  pass  at  all, 
nor  one  which  he  can  pass  in  the  al'uernative 
under  s.  7  of  the  Act  ;  and  no  conviction  under 
s.  29,  for  disobeying  su'ih  order,  is  maintain- 
able. Rabi  Gopal Ghosh  v.  King-Ehperor, 
2  C.L  J.  616==3Gf.  L  J.  110. 

(Ifi) — Ss.  13  and  15 — Levy  of  cost  of  Police 
from  individuals.  —  A  Magistrate  has  no  power 
to  realize  the  cost  of  a  constable  from  an  indi- 
vidual. Queen  v.  Rohimkant  Ghosb,  1 
W.R  Cr.  15. 

(17)— S.  15— See  No.  16.  supra. 

(18) — S.  11— Object  of  appointing  special  con- 
stables— Refusal  to  serve  —Penal  Code,  s.  116. — 
The  only  legitimate  object  for  appointing  special 
constables  is  to  strengthen  the  ordinary  Police 
force  by  the  addition  of  suitable  persons  to  their 
number,  when  the  ordinary  force  find  them- 
selves loo  few  to  meet  an  emergency.  In  a  case 
of  dispute  as  to  proprietary  rights,  it  is  anabu^e 
of  the  law  and  an  act  of  oppression  to  appoint 
active  men  on  one  side  as  special  constables,  in 
order  to  prevent  their  asserting  their  alleged 
rights  and  so  to  give  an  advantage  to  the  other 
party.  A  refusal  to  serve  as  such  is  no  offence 
under  s.  173,  I.P.C,  and  proceedings  could  not 
be  taken  under  that  section.  GOPINATH 
Paryah  v  Empress,  tO  C.W.N.  82  =  2  C.L.J. 
555  =  3  Cr.  L.J.  169.  [R.,  10  C.W.N.  322.  12  C. 
W.N.  727.] 


-See  Superintendence    of 
10  B.L.R.    App.    4  =  18   W.R. 


(19)— S.  17- 
HiGH  Court. 
Cr.  67. 

(iiO)-Ss.  17  and  19— Penal  Code,  ss.  147, 
149  and  358 — Refusal  to  accompany  a  police 
officer  to  police  station  to  receive  appointments 
and  badges  of  special  constables— Resistance  to 
police-officers  in  the  arrest  of  such  men.  — 
Refusal  to  accompany  a  police  officer  to  the 
Police  Station,  situated  at  some  distance,  not 
for  any  purpose  of  "police  duty,  but  simply  to 
obtain  the  authority  of  appointment  to  serve  as 
special  constables  and  the  necessary  badges  and 
arms,  does  not  amount  to  a  refusal  to  serve  as 
special  constables,  and  it  does  not,  therefore, 
constitute  an  offence  under  s,  19  of  the  Police 
Act.  An  arrest  made  by  a  police  officer  on  such 
a  refusal  is  not  lawful,  and  any  resistance 
offered  to  such  an  arrest  does  nor.  amount  to 
an  offence  under  s.  353.  although  i'.  may 
amount  to  an  offence  under  b.    147.     R.\MAN 

SINGH  V.  QuEKN  Empress,  28  C.  4ii  =  5  C. 
W.N.  134.  (IS  A.  246.  Appr  ;  3  CW.N.  605, 
D,).  [R.,  16  P.R,  1913,  Cr.  =  155  P  L.R.  1913 
=  14  Cr.  LJ.  142  =  18  Ind.  Cas.  894  =  20  P.W. 
R.  1913,  Cr.]. 

(21) — Ss,  17  and  19 — Special  constables — Ap- 
pointment, circumstances  justifying — Disobedi- 
ence of  order  linder  s.  17 — No  offence  under 
s.  19. — The  circumstances  which  justify  the 
appointment  of  special  constables  under  s.  17  of 
Act  VI  of  1861  are  that  a  disturbance  of  the 


/. — Imperial  /ic/s— continued. 

Act  V  of  1861  (Police)— conimued. 

peace  is  apprehenrled  and  that  the  police  force 
available  is  insufficient  to  preserve  the  peace 
and  protect  the  inhabitants  of  the  place  where 
the  disturbance  is  apprehended.  In  the  absence 
of  those  circumstances  an  order  under  s.  17  of 
Act  V  of  1861  is  improper  and  there  should  be 
no  conviction  of  the  persons  appointed  special 
constable?  for  disobedience  of  the  same.  NandA 
KISHORE  SINGH  V.  EMPEROR,  35  C.  454  =  12 
C.W.N.  366  =  7  Or.  L  J.  186.  [R,  8  C.L.J. 
66=12  C.W.N.  727  =  7  Cr.  L.J    507.] 

(22) — Ss.  17  and  39 — Appointment  of  Special 
Constables — Circumstances  justifying  appoint- 
ment— Rffusal  to  comply  loith  an  improper  order 
Of  appointment. —  The  circumstances  which 
justify  an  order  under  s.  17  of  Act  V  of  1861 
are  that  a  disturliance  of  the  peace  is  appre- 
hended and  that  the  police  force  available  is 
insufficient  to  preserve  the  peace,  and  protect 
the  inhabitants  of  the  village  where  distur- 
bances are  apprehended.  In  a  case  where  it 
was  not  clear  that  there  was  any  danger  of  a 
disturbance  of  the  peace  or  that,  if  there  was 
such  a  danger,  the  ordinary  police  force  avail- 
able was  not  sufficient  to  cope  with  it,  lield 
that  the  appointment  of  the  petitioner  as  a 
special  constable  was  unnecessary  and  inexpe- 
dient, held,  further,  that  the  petitioner  should 
not  be  prosecuted  under  s.  19  of  Act  V  of  1861 
for  his  refusal  to  act  in  accordance  with  such 
appoiiument.  RadakaNTA  LaL  v.  EMPEROR, 
12  C.W.N.  727  =  8  C.L.J.  66  =  7  Cr.  L.J.  507. 
(12  C.W.N.  366,  10  C.W.N.  82  =  2  C.L.J.  555, 
F.). 

(23)— Ss.  18,  19,  29— Special  constables— 
Order  of  appointment — Interference  by  High 
Court  on  revision — Object  of  appointment — 
Executive  order  — Refusal  to  act — Punishment — 
Prosecution.  —  A  person,  who  has  refused  to  act 
as  a  special  constable,  cannoi;  he  prosecuted 
under  s.  29  of  the  Police  Act.  The  provisions 
of  that  section  were  not  intended  to  apply  to 
special  constables  and  cannot  be  interpreted  as 
so  applying  by  the  operation  of  the  provisions 
of  s.  18.  UMES  CHANDRA  GUPTA  V.  EM- 
PEROR, 10  C.W.N.  322. 

(24)— S.  19— See  NOS.  20,  21,  22,  23,  supra. 

(25)— S.  20  — OHw.  Pro.  Code  (1882),  s.  14 
— Power  of  police  officers  to  exercise  Magis- 
terial authority  —  Local  Government  should 
confer  special  poiver.—  S.  20  of  the  Police  Act 
and  the  last  part  of  s.  14  of  the  Code  of 
Criminal  Procedure  preclude  police  officers 
from  exercising  authority  as  Magistrates. 
Paragraph  HI  cf  the  Schedule  of  the  Criminal 
Justice  Regulation  enables  the  Local  Govern- 
ment to  confer  Magisterial  powers  on  police 
officers  notwithstanding  these  provisions,  but 
such  powers  would  have  lo  ba  specially  conferred 
and  for  particular  purposes.  QUEEN  EMPRESS 
v.  TUK4UNG.  U.  B.  R   1892—1896,  Yol.  I,  10. 

(26)— S.  2S— Arrest — Duty  of  police  officer. — 
Under  this  section  a  police  officer  is  not  bound 
to  arrest  a  person  against  whom  no  proceedings 
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have  been  directed ,  if  he  believes  that  he  has 
not  sufficienc  grounds  for  apprehending  him. 
In  re  GRISH  Chunder  NUNDEE,  26  W.  R. 
Cf.  8. 

(27)  —  Order  to  purchase  material  for  repairing 
Ihana.  if  an  order  under  Siction. — Where  money 
was  given  to  a  police  constable  by  the  assistant 
moharir  of  his  ihana  to  purchase  rafter  and 
bamboos  for  reoair  of  the  thana,  held  that  the 
order  to  purchase  rafters,  eic,  was  not  an  order 
of  the  kind  contemplated  by  this  section. 
In  the  mati.tr  of  the  petition  of  DIDar  KHAN, 
A.W.N.  1891,  179    (1'2  0.  427,  R  ). 

(28)-S.  U-See  CRIM.  PRO.  CODE,  1898, 
8S.  190  (1)  (6)  and  4  (1)  (h),  1  L.B.R.  18. 

(29)  -  S.  24— See  No.  12,  supra. 

(30) — S.  25 — Timber  washed  07i  to  an  estate 
—  Unclaimed  proper ttt.—  Tim.bei  claimed  by  a 
landowner  as  having  been  washed  on  to  his 
estate  by  a  river  is  not  unclaimed  property 
within  the  meaning  of  s,  25  and  the  following 
sections  of  the   Act.      CHUTTER   LALL    SINGH 

V.  Government,  9  W.  R.  97. 

(31) — Ss.  25,  26 — Claim  of  creditor  to  attach 
right,  title  and  interest  of — judgment-debtor — 
Whether  covered  by  s  ^6— See  CRIM.  PRO. 
CODE,  1893.  ss.  87.  83,  48,5,  439,  512,  6  L.B.R. 
57  =  13  Cr.  L.J.  568  =  15  Ind.  Gas.  9S4  =  5  Bur. 
L.T.  113. 

(32)— S.  26— See  No.  31,  supra. 

(33)  — S.  29— Scope  o/ seciiou —S.  29  of  the 
Police  Act  has  no  application  to  persons  who 
are  not  police  officer.".  In  the  matter  of  RAM 
KUMAR,  10  C.L  R   521. 

(34) — S.  29 —Scope  of  section. — The  section 
deals  with  oSences  constituted  either  by  any 
violation  of  duty,  or  wilful  breach,  or  neglect  of 
any  rule  or  regulation,  or  lawful  order,  made  by 
competent  authority  on  the  part  of  a  police 
officer.  Any  neglect  of  duty  short  of  a  violation 
of  duty  does  no'  amount  to  an  ofience  under  the 
section.  In  the  matter  of  the  petition  of 
BHOLANATH  Das,  12  C.  427. 

(35)  —  S.  29 — Applicahility  o/.— The  framers  of 
s.  29  of  Act  V  of  1S61  coula  never  have  intended 
it  to  apply  to  a  case,  where  the  oSence  charged 
is  absence  from  special  constable's  parade  on 
certain  dales  without  permission.  The  section 
is  an  exceedingly  stringent  provision  of  the  law 
which  should  not  be  put  in  force  except  in 
extreme  cases,  and  v?here  milder  remedies  have 
been  tried  and  failed.  KASH  MAHOMED  v. 
EMPRESS,  10  C.W.N.  79  =  2  C.L.J.  565  =  3  Cr. 
L.J.  178. 

(36) — S.  29 — Offence  under  section, if  cognisable. 
— An  cSence  under  the  above  .^'ection  is  not  a 
cognizable  rfience.  Queen-EmpresS  v.  NGA 
PO  THIN,  U.8.R.  1892-1896,  Vol    1,  295. 

(37) — S.  29 — "Laivfid  order  "  constrtiction  of. 
— The  words  "  lawful  order  "  in  s.  29  of  the 
Police  Act  mean  an  order  which  the   authority 
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mentioned  therein  is  competent  to  make  ;  so 
that  they  would  not  cover  an  order  for  extra 
drill  given  by  a  District  Superintendent  of 
Police  to  his  constables,  for  their  failing  to  cut 
down  the  jungle  in  the  vicinity  of  their  lines  as 
per  his  orders.  In  the  matter  of  BHOLANATH 
Das,  12  C.  427. 

(38) — S.  29 — Violation  of  duty  must  be  delibe- 
rate,- Before  a  police  officer  can  be  convicted  of 
an  offence  under  s.  29  of  the  Act,  it  must  be 
found  that  he  is  guilty,  not  of  mere  neglect,  but 
of  deliberate  and  intentional  violation  of  duty. 
7/1  re  RADHOO  SINGH,  17  W  R.  Cr.  34  =  8  B. 
L.R.  Ap.  60.  [F.,  19  W.R.  Cr.  7.]. 

(39)— S.  29— Gist  of  offence.  -  It  is  wilful 
neglect  or  violation  duty  only, that  is  a  criminal 
ofience  in  the  sense  of  the  Police  Act,  1861. 
Mere  indiscretion  and  even  careie.ssness  with 
negligence  in  the  conduct  of  inquiries  prelimin- 
ary to  trial  could  not  be  held  to  be  a  criminal 
ofiencp.  Empress  v  Muhammad  Husain, 
A.W.N.  1883,  42. 

(40)— S  29— Gist  of  offence. — Mere  rashness 
or  negligence  on  the  part  of  a  police  officer, 
before  ordering  the  search  of  a  man's  house  for 
stolen  property,  does  not  constitute  an  ofience 
amounting  to  a  violation  of  duty  under  s.  29 
of  the  Act.  The  violation  there  intended  must 
be  wilful,  intentional  violation  of  some  clear 
dutv,  or  other.  QUEEN  v.  BOLAKI  Lall,  19 
W.R.  Cr.  7.  (17  W.R.  34  Cr.  =  8  B  L.R.  App. 
60,  F.) 

(41) — S.  29 —  Acts  or  omissions  punishable 
under  the  Act. — Acts  or  omissions  punishable 
under  s.  29  of  the  Act.  ccme  within  the  category 
of  "  offences  punishable  under  any  law  other 
than  the  Indian  Penal  Code"  and  those  offences 
likewise  fall  within  the  terms  of  s.  148  of  the 
same  Code.  QUEEN  v.  GOLAM  ARABEE,  25 
W  R.  Cr   20. 

"  (42) — S.  29 — Violation  of  cmstable's  duty — 
Offence. — A  constable  who  refused  to  turn  out 
to  drill  on  being  ordered  to  do  so  by  a  Head 
Constable  m  charge  of  the  thana  committed  an 
offence  under  p.  29  of  the  Police  Act  of  1861. 
Empress  v.  Yar  Muhammad  Khan,  A.W.N. 
1896,105.  (15  C.  194,  12  C.  427,  17  W.R. 
Cr   34,  B.) 

(43) — S.  29  — Overstaying  of  leave  by  a  con- 
stable.— Where  a  constable  obtained  leave  of 
absence  for  one  month,  a  substitute  being 
appointed,  and  overstayed  his  leave  by  29  days, 
held,  that  such  overstaying  of  one's  leave  would 
not  amount  to  a  "withdrawal  from  the  duties 
of  his  office,"  within  the  meaning  of  s.  29  of 
Act  V  cf  1861.  Queen-Empress  v.  Salig 
Ram.  6  A.  495  =  A.W.N.  1884,  215,  [D., 
Rat.  Un.  Cr.  C.  279.] 

(44) — S.  29-  Police  constable  overstaying  his 
leave. — A  police  constable  overstaying  his  leave 
without  permission  cannot  be  convicted  under 
s.  29  of  the  Police  Act.  EMPRESS  v.  JANOKI- 
NATH  Gupta,  6  C.  625  =  8  C.L.R.  56. 


159 


THE  ALL  INDIA  DIGEST. 


160 


I.— Imperial  Ac/s— continued. 

Act  Y  of  1861  {Police)— continued. 

(45) — S.  29 — Deputing  subordinate  if  amounts 
to  neglect  of  duty. — When  a  police  officer  is 
authorised  by  l*w  to  depute  his  subordinate  to 
proceed  to  a  place  where  a  crime  is  reported  to 
have  been  committed,  he  cannot  be  supposed 
to  have  contravened  the  law  by  not  proceeding 
to  the  spot  himself ;  under  such  circumstances, 
the  conviction  of  the  prisoner  on  a  charge  of 
wilful  violation  of  duty  is  illegal.  GOVERN- 
MENT V.  Karamut  Khan,  l  Agra  Cr.  i. 

(46)  — S.  '12 —Police  officer  under  suspension  if 
can  be  convicted  for  loithdrawing  from  duty  with- 
out leave. — A  police  officer  uoder  suspension 
cannot  be  convicted,  under  s.  '29,  of  withdraw- 
ing from  the  liaties  of  his  office  without  permis- 
sion. Queen  v.  Dinanath  Gangoody,  17 
W.R.  Cr.  12-8  BLR.  App  58.  [F.,  10  A, 
459.] 

(47) — S.  '29 — Scope  of. — The  provisions  con- 
tained in  s.  -29  of  Act  V  of  1861  contemplates 
that  the  person,  to  be  charged  with  an  oSence 
under  that  section,  must  have  been,  at  the  time 
of  his  aoiug  the  act  in  respect  of  which  the 
charge  is  preferred,  a  police  constable  within 
the  meaning  of  that  statute.  A  suspended 
police  officer  ceases  to  be  a  police  officer.  Where 
a  police  constable  was  suspended,  and  was 
ordered  to  remain  in  the  lines  during  the  suspen- 
sion, held,  that  he  was  not  guilty  under  s.  29, 
for  absenting  himself  therefrom   without  leave, 

Queen-Empress V,  durga,  IDA  459  =  A. W. 
N.  1888,  169.     (8  B.L.R.  App.  58,  F.). 

(48) — Police  officer  making  negligent  or  incor- 
rect report  of  local  investigation. — A  police  officer 
negligently  or  improperly  submitting  an  incor- 
rect report  of  a  local  investigation  may  be  puni- 
shed under  s.  29  of  the  Act  in  cases  where  Che 
proof  is  sufficient  to  bring  the  case  under  s.  218 
of  the  Penal  (Jode.  In  the  case  of  Baroda- 
KANT  MOOKHOPADHYA,  15  W.R.Cr,    17. 

(49) — S.  29  —Jurisdiction  over  police  officers  of 
Deputy  Magistrate  exercising  full  potvers  of 
Magistrate.— \  Deputy  Magistrate  exercising 
the  full  powers  of  a  Magistrate  has  jurisdiction 
under  this  section,  to  fine  police  officers  for 
violation      of     duty.      REFERENCE     UNDER 

s.  434  OF  Grim.  pro.  Code,  i  W.R.  Cr.  2. 

(50) — S.  29 — Jurisdiction  of  Magistrate  to  try 
cases  under  Act. — A  Magistrate  only,  and  not  a 
Sessions  Judge,  has  power  to  try  cases  under 
the  above  section.  S.  152,  Grim.  Pro.  Code, 
(1861),  does  not  apply  to  cases  in  which  there 
has  not  been  a  continuous  detention  for  24 
hours.  Inre  INDROBEER  Thaba,  1  W.R.  Cr. 
5.     [E.,  19  A.  465.] 

(51) — S.  29 — Jurisdiction  of  Cantonment 
Magistrate. — A  Cantonment  Magistrate  has 
power  to  try  cases,  under  this  section  without 
complaint,  GOVERNMENT  v.  GIRDHAREE 
Lall,  1  Agra  Cr.  24. 

(52)— S.  29 -Crim.  Pro.  Code  (1898),  s.  556 
-Trial  by  a  District  Magistrate  of  cases  of  breach 
of  order  of  Inspector. — Held,    that  a  District 
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Magistrate  is  not  precluded  under  s.  556,  Grim. 
Pro.  Code,  on  account  of  his  being  the  head  of 
the  Police  in  the  Di.strict,  from  trying  a  person 
under  s.  29  of  Act  V  of  1861,  for  a  breach  of  an 
order  issued  by  a  Reserve  Inspector.  QUEEN- 
Empress  v.  Narain  Singh.  22  A.  340  =  A. 
W.N,  1900,  110.  [ft.,  24  M.  238  =  2  Weir. 
238.] 

(53) — S.  29 —  Jurisdiction  over  European 
British  subjects.— S. '29  oi  Act  V  of  1861  does 
not  give  a  Magistrate  jurisdiction  over  Euro- 
pean British  subjects.  Where,  in  a  prosecution 
under  s.  29,  the  plea  of  being  an  European 
British  subject  is  raised  by  the  accused,  the 
Magistrate  is  bound  to  enquire  into  and  deter- 
mine that  plea.  QUEEN  v.  Hearn.  3  N  W.P. 
128. 

(54)— S.  29—Crim.  Pro.  Code  (1898),  s.  263 
—  Summary  trial  cf  an  offence  lender  s.  29 — 
Duty  of  Magistrate. — In  a  summary  trial  of  an 
otience  under  s.  29  of  Act  V  of  1861,  it  is  not 
sufficient  to  state  that  it  consisted  in  the  absence 
from  special  constable's  parade  on  certain  dates 
without  permission,  but  it  is  necessary  to  state 
that  the  act  consisted  of  a  breach  of  duty  law- 
fully imposed,  and  to  specify  how  the  duty  was 
created,  and  io  what  act  or  omission  the  breach 
consisted.  KasH  Ma  HOMED  v.  EMPRESS, 
10  C  W  N.  79  =  2  C  L  J.  S65  =  3  Cr.  L  J.  178. 

(55) — S.  29 — Summary  conviction  andpunish- 
ment. — The  summary  conviction  and  punish- 
ment of  two  police  officers  under  this  section, 
by  a  Cantonment  Magistrate,  without  formal 
trial,  was  held  to  be  irregular  and  illegal. 
GOVERNMENT  V.  GlRDHAREB  LALL,  1  Agra 
Cf.  24. 

(56-57) — S.  29 — Po'wer  tomake  rules  — General 
rules  issued  by  District  Superintendent—  Vali- 
dity—Disobedience  to  such  rules--  Special  rule 
by  the  District  Superintendent  of  police. — There 
is  no  express  power  given  by  the  Act  to  any 
officer,  save  the  Inspector-General  of  Police,  to 
make  rules  ;  he  can  do  so  under  a.  12  for, 
amongst  other  purposes,  preventing  abuse  or 
neglect  of  duty.  Such  rules  must  be  made  sub- 
ject to  the  approval  of  the  Local  Government. 
Therefore,  a  disobedience  of  an  order  of  the 
District  Superintendent  to  the  effect  that  con- 
stables are  to  be  within  the  lines  at  9  P.M. 
is  not  an  oSence  under  s.  29  of  the  Act. 
Semble,  such  a  general  rule  made  by  a  District 
Superintendent  would  not  come  under  the  Act ; 
probably  a  special  order  requiring  the  presence 
of  an  officer  or  of  certain  officers  within  the 
Police  lines,  issued  expressly  to  him  or  each  of 
them  "  would  come  under  s.  29"  as  being  not  a 
"rule  or  regulation,"  but  "a  lawful  order,  " 
made  by  a  competent  authority  and  relating  to 
the  duties  of  the  officer,  one  of  which  is  to  beat 
hand  when  required  for  service.  In  the  matter 
of  the  petition  of  ABDUL  HOSSEIN,  QUEEN- 
EMPRESS  V.  ABDUL  HOSSEIN,  15  C.  194. 

(58)— S.  29 — Police  rules — Table  of  punish- 
ment— Extra  fatigue  duty — Scope  of  a  police 
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constable's  duties — Departmental  punishment 
how  far  affects  punishment  by  Courts. — The 
petitioner,  a  polico-coDstable,  was  ordered  by 
big  Dffioers  to  join  a  fatigue  party  for  the  pur- 
pose of  removing  certain  furniture  from  the 
office  of  the  Inspector-General  of  Police.  He 
refused  to  do  the  worli,  and  was,  therefore,  con- 
victed upon  a  summary  trial  of  an  offence  under 
8.  29  of  the  Police  Act  (V  of  18G1).  On  appli- 
cation for  revision  to  the  Chief  Court,  it  was 
contended  on  his  behalf  that  the  order  given 
was  not  lawful,  because  fatigue  duty  was  really 
a  punishment,  and  that  a  constable  who  had 
committed  no  offence  or  been  guilty  of  no 
dereliction  of  duty  could  not  legally  be  required 
to  do  work  of  a  penal  character.  Held  that  per 
se  there  was  nothing  unreasonable  or  unlav\ful 
in  an  order  of  this  kind,  nor  was  it  outside  the 
scope  of  a  constable's  duties  to  perform  work  of 
this  nature  when  necessary.  In  "extra  guard, 
fatigue  or  other  duties  "  in  the  table  of  punish- 
ments given  in  Chap.  XVI  of  the  Police  rules, 
against  serial  No.  8,  the  word  'extra  '  qualifies 
all  the  subsequent  words.  It  is  not  fatigue 
duty  as  such  which  is  penal,  but  extra  fatigue 
duty.  Summary  procedure  should  not  be  em- 
ployed in  cases  in  which  Government  servants, 
no  matter  what  their  rank,  are  concerned  as 
accused  persons.  The  power  of  a  Court  to 
punish  a  puolic  servant  for  an  offence  against 
the  law  is  not  taken  away,  simply  because  the 
offender  has  also  been  puuishad  by  his  depart- 
mental superiors.  SOHan  SINGH  v.  EMPEROR, 
9  Ind.  Cas.  831  =  12Cr,  L.J  143=15  P.W.R. 
1911  =  184  P.L.R.  1911. 

{59i—S.  29 -See  CONVICTION,  8  W.R.  Cr. 
55. 

(60)— S.  29— See  PENAL  CODE,  s.  -221,  11 
F.R.  187i  Cr. 

(61)— 3.  29  -See  PenaD  CODE,  s.  463,  U.B. 
R.  1897—1901,  Vol.  1,  356. 

(62)— S.  29— See  POLICE,  L.B.R.  1872— 
1892,  150. 

(63)— 8.  29-S'?e  SESSIONS  JUDGE,  JURIS- 
DICTION OF,  9  W.R.  Cr.  36. 

(64)— S.  29— See  No.  15,  supra  and  No.  83, 
infra. 

(65)— Ss.  29,  42 — Prosecution  of  police  officer 
under  the  Act — Sanction — Notice. — Any  person 
aggrieved  by  the  acts  of  police  officers  can  prefer 
a  charge  under  s.  29  of  Act  V  of  1861,  without 
the  sanction  of  the  Government  or  other  com- 
petent authority  and  without  any  previous 
notice  in  writing  as  required  by  s.  42,  that 
section  being  applicable  only  to  civil  actions. 
DOOLOO  MULLv.  DEWA  SINGH,  2  P.R.  1868, 
Cr. 

(68) -S.  30— See  PENAL  CODE,  s.  153,  29 
A.  569  =  A. W.N.  1907,  171. 

(67) — Ss.  30  and  3 1 — Singing  in  the  streets 
at  night.— Q.  30  of  the  Police  Act,  1861,  as 
amended  by  Act  VIII  of  1895,  only  authorises 
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the  police  to  regulate  the  extent  to  which  music 
may  be  used  in  the  streets  on  the  occasion  of 
festivals  and  ceremonies.  Neither  s.  30  nor  s.  31 
empowers  the  police  to  issue  a  general  order 
prohibiting  any  singing  in  the  streets  at  night. 
Queen-Empress  v.  Antony,  L.B.R,  1893  — 
1900,  394. 

(68)— S.  31— See  No.  67,  supra. 

(69) — S.  M—Placing  taabans  in  a  public 
thoroughfare- — Persons  placing  lanbans  in  a 
public  thoroughfare  are  guilty  of  an  offence 
under  s.  34  of  Act  V  of  1861.  But  a  Magisrr^te 
is  not  competent  on  his  own  motion  to  set  on 
foot  a  prosecution.  QUEEN  v.  AMEER,  2  N. 
W  P.  5. 

(70)_S.  Bi— Penal  Code,  ss.  268  and  290— 
Public  nuisance— Definition— Temporary  obs- 
truction of  public  thoroughfare. — M  placed  a 
board  in  front  of  his  house  over  the  water 
channel  and  a  considerable  portion  of  the  road- 
way, leaving  only  a  small  spaca  by  which 
persons  could  pxss  by  his  houFC.  On  tbis  board 
he  sit  writing  and  delivering  to  a  large  crowd 
01  persons  vouchers  for  bets  which  they  had 
made  with  him  about  the  Government  opium 
sales.  Held,  that,  under  these  circumstances, 
although  M  could  not  properly  be  convicted 
uuder  s.  34  of  Act  V  of  1861,  he  was  liable  to  a 
conviction  under  ss.  268  and  390  of  the  Penal 
Code.  EMPEROR  V.  Madho  Ram,  4  A.L.J.  44 
=  A.W.N.  1908,  317  =  4  Cr.  L  J.  492. 

(71) — S.  34 — Slaughtering  of  cow  in  oven 
verandah — Meaning  of  the  term  "open  placn." — 
Tae  words  "open  place."  coupled  with  "road," 
"street"  or  "thoroughfare"  must  not  be  inter- 
preted ejusdem  generis.  The  addition  of  the 
words  "open  place"  by  the  Amending  Act  (VIII 
of  1895)  gives  the  section  a  wider  significance, 
and  this  is  shown  by  another  amendment  in 
the  same  section  made  at  the  same  time,  in 
which  the  annoyance,  etc.,  caused  must  not  be 
to  the  "residents  and  passengers,"  but  to  "resi- 
dents or  passengers."  The  intention  of  the 
Legislature  was,  therefore,  to  extend  the  Act 
not  only  to  passengers  who  would  ba  on  such  a 
road,  street  or  thoroughfare,  but  also  to  residents, 
who  are  not  passengers.  The  slaughtering  of 
a  cow  in  an  open  verandah,  so  as  to  cause 
annoyance  to  the  residents  of  that  locality,  and 
in  spite  of  their  remonstrances,  constitutes  a 
breach  of  s.  34  of  the  Act.  KH.4N  BAPUTI 
DEWAli  v.  BISPATI  PUNDIT,  27  C.  655. 

(72)  S.  34 — Overloading  an  ekka. — Having 
in  an  ekka  six  persons  besides  the  accused,  the 
ekka  driver,  was  held  not  necsssarily  an  offence 
punishable  under  s.  34,  Act  V  of  1861.  Mu- 
KANDA  V.  Empress,  28  P.R.  1885,  Cr. 

(73) — S.  34 — Imprisonment  imposed  under 
the  above  section,  nature  of. — Imprisonment 
imposed  substantively  under  the  above  section 
must  be  simple.  It  follows,  under  s.  66  of  the 
Penal  Code,  that  imprisonment   in    default  of 
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payment  of  fine  uader  the  same  section  must 
also  be  nimple.  QUEEN-EmpRESS  v.  NGA 
IN,  U.B.R.  1897—1901,  Yol.  I,  363. 

(74) — S.  34 — Nature  of  imprisomnent  under 
the  section.-  A  sentence  of  imprisonment  under 
s.  34,  whei.her  substantive  or  in  default  of 
payment  of  fine,  must  be  simple.  QUEEN- 
Emphrssv.  Nga  Tha  Dun  U.  L.B.C.R.  1872 
—  1892,  434. 

^"5) — S.  34  —  Riot  in  a  Municipal  bazaar  — 
The  Municipal  bazaar,  though  it  is  not  a  street 
or  a  road,  is  possibly  a  thoroughfare,  and  a  riot 
committed  in  the  bazaar  comes  under  the  above 
section.  QueeN-Empress  v.  Ml  SHWE  Ml, 
U.B.R.  1892—1896,    Yol.  I.  296. 

(76) -S.  34— See  GRIM.  PRO.  CODE,  1898, 
s.  250,  A.W.N.  1901,  14i4. 

(77)— S.  34,  cl.  {2)— Cruelty  to  animals.— 
The  attention  of  one  of  the  petitioners  bad  been 
called  by  the  District  Superintendent  of  Police 
to  the  condition  of  two  horses  and  he  had  been 
warned  not  to  drive  them.  Evidence  was  let 
in  to  show  that  they  were  bleeding  from  collar 
galls  badly  galled  and  bleeding  from  both 
shoulders,  and  also  suffering  from  running 
barseti  sores  and  that  the  attention  of  the 
petitioners  had  been  called  to  it.  The  peti- 
tioners were  convicted  of  an  offence  under  s.  34 
of  the  Act.  Held,  on  revision,  that  the  con- 
viction was  proper  on  the  ground  that  the  using 
of  the  horses  was  a  cruel  one  and  that  the 
barseti  sores  and  the  matter  running  from  them 
were  likely  to  be  productive  of  damage  and 
risk  to  the  public  and  would  cause  annoy- 
ance to  any  person  who  saw  them  being  driven. 
Empress  v.  Rai  Bishen  Chand,  A.W.N. 
1887,  67. 

(78)— S.  34,    cl,    5—Sfe   OBSTRUCTION  TO 

Public  THOROUGHFARE,  a.w.n.  1881,  6i. 

(79)— S.  34  {1)— Retrial  of  offender  discharged 
of  offence  under  s  277,  Penal  Code. — Where  an 
offender  is  discharged  on  a  complaint  under 
s.  277  of  the  Penal  Code,  he  cannot  be  retried 
on  the  same  facts  und^ir  s.  34,  cl.  7,  of  Act  V  of 
1861.  Police  v.  Debi,  Colm.  Dig  Cp.  50  of 
1876. 

CO)— Ss.  34,  37  to  iO—Imorisonment  in  de- 
fault of  payment  of  fine- — The  accused  in  this 
case  was  convicted  of  an  offence  under  s.  34,  Act 
V  of  IRfil  and  sentenced  to  pay  a  fine  of  Rs.  2, 
or  in  default  to  4  days'  rigorous  imprisonment. 
Held  that  the  sentence  of  imprisonment  in 
default  was  illegal  and  must  be  set  aside. 
The  Police  Act  lays  down  a  special  procedure 
for  realization  of  fines  imposed  under  the  Act. 
NGA  THA  Gaung  v.  Queen-Empress,  L.B. 
R.  1872—1892,  473. 

(81)— S,  36 -See  No.  13,  supra. 
(82) -S.  37— Sec  No.  80,  supra. 
(83)~S.  38— See  No.  60,  supra. 
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(84)— 8.  39— See  No.  80,  supra. 

(85)— S.  40— See  No.  80,  supra. 

(86) — S.  42 — Scoye  of. — The  prosecutions 
referred  to  in  this  section  are  for  acts  done  or 
purporting  to  be  done  by  a  police  officer,  in  the 
execution  of  his  duty  as  a  police  officer,  and 
not  for  acts  dona  apart  from  the  execution  of 
bis  dutv.  QueEN-EMPRKSS  v.  NGAO,  U.B.R. 
1897-1901.  Yol.  I,  365.  (7  N  W.P.  237,  i?) 

(87)-S   42-SeeNOS.  1%  65,  supra. 

(88)— Ss.  42,  29  —  Scope— S.  42  has  no 
bearing  or  conueecion  with  s.  29  of  the  Act. 
Queen  v.  Hazar  Mirkhan,  7  N.  W.  P.  237, 
[R.,  U  B.R   1897—1901,  Vol.  I,  365.] 

(SQ) — S.  42 — Detention  in  custody  for  viore 
than  24  hours— Grim  Pro  Co'ie  (1861),  s.  152. 
— Three  police  officers  detained  a  person,  sus- 
pected of  having  committed  theft,  in  custody 
without  a  special  order  for  more  than  24  hours 
for  the  purpose  of  euabling  the  officer  in  charge 
of  the  policR  station,  who  was  absent,  to  go  into 
the  case.  He  was  further  detained  in  contraven- 
tion of  the  provisions  of  s.  152,  Crim.  Pro. 
Code.  Held,  per  Cunningham  and  Campbell, 
JJ.  that  they  were  answerable  for  detention  only 
until  the  return  of  the  superior  officer.  Held, 
per  Lindsay,  J.,  dissenting,  that  the  prosecution 
instituted,  more  than  three  months  after  the 
detention,  was  barred  by  s,  42,  Act  V  of  1861. 
Sewaram  v.  Crown,  36  P.  R.  1870,  Cr. 

(90) — S.  42 — Suit  against  police  officer, — In 
a  suit  against  a  police  officer,  the  objection 
under  this  section,  that  one  month's  notice  has 
not  been  given,  must  be  taken  in  the  lower 
Court ;  and  the  objection,  if  nof  taken  advant- 
age of  and  pleaded  in  the  first  instance,  cannot 
be  m*de  use  of  as  a  ground  of  appeal.  NaRAIN 
Deen  Tewaree  v.  raja  Ram  Dass,  8  W.R. 
425. 

(91)  —  S.  Ai— Police  officer— Penal  Cod?, 
s.  m— Omission  to  give  information. — Uudar 
the  above  Act,  a  police  officer  is  bound  to 
communicate  information  to  his  superior  officer 
regarding  the  commission  of  a  riot  affecting  the 
public  peace,  and  to  make  an  entry  thereof  in 
the  diary  which  he  is  required  by  s.  44  to  keep, 
and  the  omission  to  give  such  informHtion 
brings  him  within  the  purview  of  s.  177,  Penal 
Code.  In  re  3YED  PUTTEH  MahoMED,  21 
W   R.  Cr.  30. 

Act  IX  of  1861  (Minors). 

[REP.,  Act  VIII  OP  1890.] 

See  Minor— Custody  of  Minor. 

(1) — Girl  of  sixteen,  wheth  r  can  legally  con- 
sent to  leave  guardian' s  protection. — A  girl  under 
sixteen  years  of  age  has  not  such  a  discretion 
as  enables  her,  by  giving  her  consent,  to  protect 
any  one  from  the  criminal  contequences  of 
inducing  her  to  leave  the  protection  of  a  lawful 
guardian  ;  but  where  the  return  to  the  writ  of 
habeas  corpus  stated  that  a  girl  was  above   the 
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age  of  16  (fchoueh  her  mother  stated  her  to 
be  of  the  age  of  thirteen  years  and  nine  months), 
the  Court  held  that  she  was  of  years  of  discre- 
tion to  choose  for  herself  under  whose  protection 
she  would  remain.  QUEBN  v.  VauGHAN,  S 
B.L.R  0.  Cr.  418.  [B..  5  B.L.R.  557,  9 
M.  391.] 

(2) — Pegu — European  British  minors. — This 
Act,  applied  to  Pegu,  and  also  to  minora,  the 
lawful  children  of  European  natural-born 
British  subjects.  In  re  W.H.  HUTTON,  3  W. 
B.  Rec.  Ref.  5. 

Act  X  of  1861  (Repealing  Enactments    relat- 
ing to  Civil  Procedure). 

[REP.,  Act  XIV  OP  1870  ] 

See  Witness— Summons  to  Witnesses, 

IB.L.R  A.  Cr.  186  =  10  W.R.  233. 

Act  XYI  of  1861  (Stage  Carriages). 

[Short  title  given  act  XIV  of  1997- 
Rep.  in  part,  act  xiv  of  1870.  amended 
act  xvi  of  1876  rel'.  in  part  and 
amended  act  i  of  1898.] 

(1) — Scope  of  Act. — The  Act  does  not  apply  to 
a  carriage  which  is  noc  ordinarily  used  for  a 
journey  of  a  greatfr  distance  than  'iO  miles. 
Queen-Empress  v.  Ramchandra,  Rat.  Un. 
Cr.  C.  364  =  Cr.  Rg.  7  of  1888. 

(2)  — S.  7 — Carriages  plying  in  a  (own — Bom. 
Act  VI  of  1863  {Public  Conveyances  Act).— 
The  Stage  Carriages  Act,  1S61.  does  not  apply 
to  a  carriage  plying  only  within  a  town  and 
its  suburbs,  to  whiih  the  Bombay  Public  Con- 
veyances Act  would  apply  if  extended  thereto. 
Queen-Empress  v  D-vu,  Rat.  Un.  Cr.  C.  327 
=  Cr.  Rg.  17  of  1887. 

(3) — Ss  7.  9,  21  —  References,  under  ss.  7  and 
9—Crim.  Pro.  Code  (1882),  s.  29— Jurisdiction 
of  Magistrate  to  try  offences  under  Act. — Read- 
ing the  first  para  of  s.  29,  Crim.  Pro.  Code, 
with  s.  21  of  Act  XVI  of  1861.  it  will  be  seen 
that  all  Magistrates  have  jurisdiction  to  try 
ofiencesagainsf  ss.  7  and9  of  the  Act.  QUEEN- 
Empress  v.  Ramch.\ndra,  Rat.  Un.  Cr.  C. 
364  =  Cr.  Rg.  7  of  1888. 

(4)  — S.  8 — Running  a  horse  not  passfd  by  the 
police  or  permitting  stage  carriages  to  he  drawn  by 
coolies  not  an  offence. — Running  a  horse  which 
had  not  been  p>issed  by  the  police  in  breach 
of  a  rule  made  by  the  District  Magistrate 
or  permitting  a  stage  carriage  to  be  drawn  by 
coolies  was  not  an  oSence  under  s.  8  of  the  Act. 
EMPRESSv.  McMULIjEN.  A.W.N    1883,228 

(5)  — S-s.  8,  9 — Jurisdiction  of  second  class 
Magistrate. — A  Magistrate  of  the  second  class 
has  no  jurisdiction  to  try  an  ofience  under  fs.  8 
and  9  of  Act  XVI  of  1861  The  oSence  is  triable 
only  by  Magistrate  of  the  District  or  a  Magis- 
trate of  the  first  class.  EMPRESS  v.  MOTI 
Ram,  7  P.R.  1879,  Cr. 

(6)— S.  9— See  Nop.  3,  5,  supra. 
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(7) — Ss.  9,  \0— doner  driving  horse — Rules 
framed  under  Act. — A  rule  framed  under  Act 
XIV  of  1861,  as  amended  by  Act  XVI  of  1876. 
to  the  efiect  "that  a  person  who  drives  a  horse 
more  than  two  stages  of  a  certain  distance 
within  twenty-four  hours  shall  be  considered  to 
have  overdriven  the  horse,"  was  ultra  vires. 
Whether  or  not  a  horse  used  in  a  stage  carriage 
has  been  overdriven  is  a  question  of  fact  in  each 
case.  In  the  matter  of  the  petition  of  NiAZ 
Ahmad,  A.W.N.  1897,  27. 

(8)-S.  10— See  No.  7,  supra. 

(9)— S.  21— See  No.  3,  siipra. 

Act  XXIII  of  1861  (Code  of  Civil  Procedure). 

[Rep  .   ACT  X  OF  1877.] 
See  ACT  X  OP  1877. 
See  Act  XIV  of  1882. 

(1)— S.  16— See  Crim.  PRO.  CODE  (1898), 
8.  478,  7  B.H.C.  Or.  '29. 

(2|— Ss.     16,      19— See    JURISDICTION    OP 

Civil  Courts,  7  W.R.  482. 

(a;— 8.  19— See  No,  2,  supra. 
Act  XXIX  of  1861  (Native  Articles  of  War). 

[Rep.,  ACT  VOP  1869.] 

Art.  85 — Summary  power  of  flogging. — 
Enlisted  store  lascars  attached  to  the  Royal 
Artillery  are  not  a  native  detachment  within 
the  meaning  of  art.  85  of  Act  XXIX  of  1861 ; 
so  that  the  officer  commanding  the  Artillery  is 
not  competent  to  inflict  upon  them  summary 
flogging  under  thar,  Act,.  FAIZ  Khan  v. 
Bayley,  11  P.R.  1868,  Cr 

Act  X  of  1862  (Stamp-duties). 

[Rep.,  ACT  VII  OF  1870,] 

See  ACT  VII  OP  1870. 

(1) — Stamp  duty  on  mere  acknowledgment. — 
An  acknowledgment  that  a  sum  of   money   was 
due,  without  any  express  promise  to    pay,  need 
not  be  stamped.     CROWN  v,    Jethoo  MULL 
43  PR.  1867,  Cr. 

(2)—  Unstamped  instrument — Liability  of  par- 
ties.— The  writer  of  a  document,  if  he  is  not  a 
party  to  it.  and  the  wimesses  to  the  document 
are  not  liable,  if  the  document  is  not  properly 
stamped.  The  person,  in  whose  favour  the 
document  is  made,  is  not  also  liable,  if  he  was 
not  a  party  to  its  execution.    KESRA  SingH    v. 

Crown,  13  P.R,  1869,  Cr. 

(3) — Reward  to  informer  as  to  improperly 
stamped  document  — A  reward  cannot  be  givea 
to  the  reader  or  other  ministerial  officer  of  a 
Court  who  brings  to  notice  that  a  document  is 
improperly  stamped  He  is  not  an  informer 
within  the  meaning  of  the  Stamp  Act.  GROWN 
V.  Hameer  Chand,  13  P.R,  1875,  Cr. 

(4)— See  ACT  I  OP  1868,  s.  6,  1  Weir  781  =  7 
M.H.C,  App.  8. 
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(5)— See  Penal  Code,  ss.  21  (9),  161,  Rat. 
Un.  Cr.  0.  36  =  Cr.  Rg.  28-7-1870. 

(6)— S.  3 — Scc^ie  of  the  section.— The  restric- 
■  tive  words  in  s.  3  "  unless  in  any  case  in  which 
a  higher  penalty  is  imposed  by  this  Act"  mean 
"unless  a  penalty  higher  than  that  imposed 
by  this  section  is  imposed  by  some  other  part 
of  this  Act "  and  they  apply  both  to  a  penalty 
exceeding  Rs.  ICO  and  to  one  higher  than  ten 
times  the  value  of  the  omitted  stamp.  HIGH 
Court  proceedings,  15th  Feb.  i867,  3  M. 
H.  C.  App.  27. 

(7) — S.  3 — Engrossirtg  deed  on  iiyistamped 
paper. — The  mere  engrossing  of  a  deed  on  an 
unstamped  paper  does  not  constitute  an  ciience 
under  s.  3  of  Act  X  of  1862.  REG.  v  JETHA 
MOTi ;  Reg  v.  Virji  Kuvarsi,  2  B.H.C.  129. 

(8) — S.  3— Liability  of  attesting  witnesses  for 
deficient  stamp. — Attesting  witnesses  to  the 
execution  of  a  document  and  persons  who  draft 
it  do  not  come  within  the  words  "  make, 
execute,  sign,  cr  be  a  party  to,"  as  used  in  s.  3. 

High   court    proceedings,    15th   Feb. 
1867.  3M.H.C.  App.  27. 

(9)_g.  3— See  Complaint-Procedure  on 

BECEIPT  OF  complaints,  5  B.H.C.  48,  Cr. 

(10) — S-  3  ia)— Signing  unstamped  deed  as 
witness. — The  mere  signing  of  an  unstamped 
deed  as  a  witness  does  not  constitute  an  offence 
under  s-  3  (a)  of  Act  X  of  1862.  REG.  v. 
jETHA  MoTi ;  Reg.  v.  Virji  Kuvarsi,  2  B. 
H.C.  129. 

(11) — Ss.  3  and  52 — Prosecution  under  s.  3 
when  may  be  instituted. — A  prosecution  under 
s.  3  of  Act  X  of  186-2,  if  it  is  not  authorizad  by 
the  Collector,  or  by  any  other  officer  sptcially 
authorized  by  Government  to  direct  a  prrsecu- 
tion,  is  irregular  under  the  provisions  of  s.  52 

of  the  Act.  Queen  V.  adjoodhya  Pershad, 
2N.W.P.  188. 

(12) — Ss.  3  and  54:— Engrossing  document  on 
unstamped  paper.— Petsous  who  have  merely 
engrossed  documeols  liable  to  stamp  duty  on 
unstamped  papers  are  not  liable  to  be  fined 
under  s.  54,  Act  X  of  1862.  REG.  v.  JOTI  bin 
BATU,  1  B.H.C.  37. 

(13) — S.  11 — Copies  of  records  of  criminal 
trial —Stamp— Authentication  of  copies. — With 
the  exception  of  the  depositions  of  witnesses  and 
the  documentary  evidence  and  final  sentences 
or  orders  in  toe  cases  falling  within  the 
Oovernor-Generai's  notification  of  8th  January 
1863,  copies  of  any  part  of  the  record  of 
a  criminal  trial,  whether  authenticated  or 
unautheniicated,  can  only  be  furnished  to 
aoplicants  on  stamp  paper.  Copies  of  docu- 
ments  which  the  law  requires  to  be  on  stamp 
paper,  copies  of  orders  which  fall  within  the 
.exemption  of  the  Governor-General's  notifica- 
tion, and  copies  which  the  law  requires  Courts 
to  furnish  to  the  parties,  must  in  all  cases  be 


/. — Imperial  Acts — continued. 

Act  X  of  1862  (Sta.mp-datiea)-~concluded. 

authenticated.     HIGH  COURT  PROCEEDINGS- 
26TH  July,  1869,  4  M  H.C.  App.  57. 

(14)-S.  15— Sfe  ACT  XXXVI  OF  1860,  14 
M.  255. 

(15)  — S.  50— Procedure— Collector — Sanction 
of  Civil  Court.  —  A  Collector,  to  whom  an  appli- 
cation is  made  for  a  new  stamp  under  cl.  2  of 
this  section,  is  not  a  Court,  C:vil  and  Criminal, 
and  the  application,  therefore,  not  being  a 
document  given  in  evidence  in  any  proceeding 
of  a  Court,  s.  170,  Ctim.  Pro.  Code,  does  not 
cover  such  a  case.  QUEEN  v.  GOUR  MOHUN 
Sein,  11  W.R.Cr.  48  =  3  B  L.R.A.Cr.  6. 

(16)— S,  52 -See  No.  11,  supra. 
(17)— S.  54— See  No.  12,  supra. 

Act    XY    of    1862  (Amendicg    the    Code    of 
Criminal  Procedure). 

[Rep  ,  ACT  VIII  OF  1869.] 

See  ACT  VIII  OF  1869. 

(D— See  Jurisdiction  of  Criminal 
Courts- General,  22  P.R.  1867,  Cr. 

(2) — S.  1 — Imprisonment— Transportation — 
Penal  Code,  s.  59— An  officer,  exercising  the 
powers  described  in  s.  1  of  the  Act,  is  competent, 
under  the  provisions  of  s.  59  of  the  Penal  Cede, 
to  pass  a  sentence  of  transportation  for  seven 
years  instead  of  awarding  a  sentence  of  imprison- 
ment. In  the  case  of  BOODHOOA,  9  W.R  Cr. 
6  =  B.L.R.  Sup.  Vol.  869. 

(3)  — S.  I- See  JURISDICTION  OF  CRIMINAL 

Courts— General,  32  P.R.  1868,  Cr. 

Act  XVII  of  1862  (Repealing  Enactments  re- 
lating to  Criminal  Law). 

[Rep.,  Act  X  of  1872.] 
See  Crim,  Pro.  Code. 

(1) — Jurisdiction  of  Subordinate  Magistrate 
— Act  III  of  1857,  s.  13. — The  repealing  section 
of  Aft  XVII  oi  1862  does  not,  affect  the  power 
of  a  Subordinate  Magistrate  under  s.  13  ot  Act 
III  of  1857.  REG.  v.  Mir  SAHEB  KASSAMIA, 
1  B.H.C.  100. 

(2) — Legality  of  conviction— Offences  commit- 
ted before  Act  XVII  of  lfc62.— In  the  case  of  a 
conviction  in  1876  of  a  prisoner,  under  Regula- 
tion IV  of  1797,  for  an  offence  of  culpable 
homicide  committed  in  1861,  before  the  Penal 
Code  came  into  operation,  held,  the  conviction 
was  illegal,  inasmuch  as  Reg.  IV  of  1797 
was  repealed  by  Act  XVII  of  1862  and  the  latter 
Act  was  wholly  repealed  by  Acts  VIII  of  1868 
and  X  of  1872  and  inasmuch  as  s,  6  of  Act  I  of 
1868,  which  provided  that  the  repeal  of  any  Act 
or  Regulation  shall  not  affect  any  offence  com- 
mitted before  the  Repealing  Act  came  into 
force  was  not  applicable  to  the  case.  EMPRESS 
OF  INDIA  V.  DILJOUR  MiSSER,  2  0.  225,  F  B. 
[Appr.,  1  A.  599.] 
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1,— Imperial  Acts  —continued. 

ActXYII  of  1862  (Repealing   Enactments  re- 
lating to  Criminal  Law) — concluded. 

{3)— See  ACT  VII  OP  1854,  a.  23,  8  B.H.C. 
Cr.  13. 

{3-a)—See  ACT  XVIII  OF  1854,  s.  35,  3 
B.H.C.  Cr.  54. 

(4)— See  ACT  III  OF  1857,  s.  13,  4  B.H.C. 
Cr.  13. 

(5)— S.  1— Scope.— S.  23  of  Act  VII  of  1854  is 
net  repealFd  by  the  schedule  to  Act  XVII  of 
1862.     Reg  V,  SOUTER,  8  B.H.C.  Cr.  13. 

(6)— Ss.  1,  2.  i— General  Clauses  Act  (I  of 
1868) — Penal  Code— Offences  committed  prior  to 
1st  January,  1862. — A  person  could  not  be  con- 
victed of  an  ofiance  committed  prior  to  the  1st 
January,  1862,  under  Act  XVII  of  1862,  be- 
cause that  Act  was  a  repealing  Act  and  not  an 
Act  providing  for  the  punishment  ofsuch  offen- 
ces. But  it  is  another  question  whether 
persons  who  have  committed  offences  prior  to 
1st  January,  1862,  are  not  amenable  to  punish- 
ment under  the  Regulations.  To  the  several 
repealing  Acts,  passed  since  the  General  Clauses 
Act  came  into  operation,  the  provisions  of  s.  6 
of  the  General  Clauses  Act  apply,  and  the 
repeal  of  a  Regulation  subsequently  to  the 
passing  of  the  Act  does  not  relieve  oiienders 
from  the  penalties  to  which  they  were  liable 
under  the  Regulations.  It  is  a  more  difficult 
question  whether  the  right  of  reference  given 
by  s.  3  of  Reg.  IV  of  1797  remains  after  the 
repeal  of  Act  XVII  of  1862,  ii  that  right  had 
not  accrued  before  the  Act  was  repealed,  and 
the  conviction  had  not  taken  place  till  after  the 
repeal  of  the  Act.  EMPRESS  OF  INDIA  v, 
MULUA,  1  A. 5 99.  (2  C.  225,  P.B.,  Api^r.) 

(7)— S.  2— See  No.  6,  supra. 

(8)— S,  4— See  REVISION— SENTENCES,  15 
W.R.  Cr.  48. 

(9)— S.  4— See  SESSIONS  JUDGE,  JURIS- 
DICTION OF,  14  W.R.  Cr.  76. 

(iO)— S.  4— See  NO.  6,  stqjra. 

Act    XYIII    of    1862    (Criminal     Procedure 
Supreme  Courts). 

[Rep.,  Act  x  of  1882.] 

(1) — S.  1 — Amendment  of  charge  —  Prisorier 
prejudiced  on  ynerits. — Under  s.  1  of  this  Act, 
the  Court  has  power  to  order  the  amendment  of 
a  charge  involving  a  change  in  the  ownership  of 
stolen  property,  provided  such  amendment  does 
not  prejudice  the  accused  in  his  defence  upon 
the  merits.  In  cases  where  there  is  a  doubt  as 
to  whether  an  amendment  of  a  charge  will  or 
will  not  prejudice  the  accused  in  bis  defence 
upon  the  merits,  the  amendment  ought  not  to 
be  made.  Reg.  v.  GOVINDAS  HARIDAS,  6  B. 
H,  C.  Cr.  76.     [B..  22  C.  391.] 

(2)— S.    l—Sei.    Charge— AMENDMENT  OP 

Charge,  6  B.H.C.  Cr.  76. 


I.— Imperial  4c/s— continued. 

Act    XYIII     of    1862    (Criminal     Procedure 
Suprenae  Courts)— cojitinwed. 

(3)— S.  "il— Defamation— Good  faith— Onxxs 
probandi. — This  Act  refers  only  to  the  High 
Court  in  its  original  criminal  jurisdiction,  and 
is  not  applicable  to  mofussil  Courts.  S.  27  of 
the  Act  requires  proof  of  the  existence  of  the 
circumstances  relied  on  as  a  defence,  before 
good  faith  can  be  presumed  in  a  case  of  defama- 
tion. The  onus  of  proving  good  faith  is  on  the 
person  making  the  imputation.  Before  swh 
person  can  claim  the  benefit  of  exception  9, 
s.  499,  Penal  Code,  he  must  show  that  he  has 
exercised  due  care  and  caution.  MR.  SEALY  v. 
RAMNARAIN  Rose,  i  W.R.  22.  Cr.  [R.,  A.W. 
N.  1907,  235,  4  A.L.J.  605.] 

,  (4) — S.  35 — Scops  of  the  section— Drunkenness 
tvhilst  on  duty. — The  proper  con.sDructiin  and 
effect  of  s.  35  of  Act  XVIII  of  1862  is.  that,  if  a 
person  is  accused  of  an  ofience  committed  whilst 
on  a  journey  or  voyage,  he  may  be  tried,  if  a 
part  of  the  journey  or  voyage,  during  which  the 
offence  which  tho  person  accused  is  alleged  to 
have  committed,  is  within  the  local  limits  of 
the  Court's  jurisdiction.  The  oSance  of  drun- 
kenness of  a  guard  in  charge  of  a  train,  whilst 
on  duty,  is  one  of  the  offences  contemplated  by 
s.  35  of  Act  XVIII  of  1862.  Regina  v.  MalONY, 
1  M.H.C.  193. 

(5)— S.  41 — Omission  in  the  charge  to  stafe 
that  property  obtained  ions  property  of  coirl- 
plamant. — Uoder  s.  41,  Crim.  Pro.  Code,  1S61, 
an  omission  to  state,  in  an  indictment  for  an 
offence  under  ss.  415  and  420  of  the  Penal  Code, 
that  the  money,  which,  it  was  alleged,  tba 
prisoner  had.  by  deceit,  fraudulently  induced  the 
prosecutor,  to  pay  to  him,  was  the  property  of 
the  prosecutor,  was  heli  to  be  defective  for 
uncertainty.  The  objection  to  such  indictment, 
in  order  to  be  valid,  should  be  taken  before  the 
jury  was  sworn.  QuEEN  v.  WiLDAMS,  1  Weir. 
471  =  1  M.  H  C.  31. 

(6) — S.  ^1— Charge — Ground  for  arrest  of 
judgment — Act  XIII  of  1S65.— It  ought  to 
appear  on  the  face  of  the  charge  that  it  had 
been  delivered  to  the  Clerk  of  the  Grown,  by  a 
Justice  of  the  Peace  or  by  a  Magistrate,  but  its 
not  so  appearing  is  a  formal  defect  only,  to 
which  the  objection  could  oaly  be  taken  under 
s.  41  of  Act  XVIII  of  1862  bafore  the  jury  has 
been  sworn,  and  it  was  not  a  ground  for  arrest 
of  judgment.  QUEEN  v.  THOMPSON,  1  B.L.R. 
0.  Cr.  1. 

(7) — S.  41 — Caption  of  charge. — Where  the 
High  Court  could  have  directed  the  preliminary 
investigation  of  a  charge  against  N  by  a 
Deputy  Magistrate,  but  it  did  not  appear  in  the 
caption  of  the  charge  or  in  evidp.nce  that  the 
Court  had  so  directed  it,  he.ld  that  it  was  no 
ground  for  arrest  of  judgment,  but  the  objec- 
tion might  have  been  raised  before  the  jury- 
was  sworn  under  s.  41  of  Act  XVIII  of  1862. 
Queen  v.  Navadwip  Chandra  Goshwami, 
1  B.L.R. 0.  Cr.  15  =  15  W  R.  Cr.  71,  Note. 
[R.,  16  W.R.  Cr.  21,  17  W.R.  Cr.  35.  19  A. 
390,  F.  B.]. 
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I. —Imperial  Acts— coni\n\xedi. 

Act    XVIII     of  1862    (Cpirainal     Procedure 
Supreme  Courts) — concluded. 

(8) — S-  41 — Amendment  of  charge. — The 
indictment  may  be  amended  at  any  stage  of 
trial.  Queen  v,  Williams,  1  Ind.  Jur.  0. 
S,  2i. 

(9;— S.  41— See  CHARGE— AMENDMENT  OF 
Charge,  l  M.H.C.  3i--=l  Weir  471. 

Act  XX  of  1863  (Religious  Endowments). 

[Short  title  given  act  XIV  op  1897. 
Rep,  in  part,  act  Vli  of  i870  ;  act  XIV 
OF  1870  ;  ACT XVI  OP  1874.  S.  3,  AMENDED, 
ACT     XII     OP     ISyl.      EXTENDED     TO     THE 

Kanara  District,  Bom.  act  VII  of  i865.] 

(1) — Suit  for  trespass — Expenses  of  criminal 
proceedings— See  Damages,  4  M.H.C.  410. 

(2)- S.  20— Beg.  VII  o/  1817,  s  16— Jitris- 
diction  of  ordinary  Criminal  Gouris — Criminal 
breach  of  trusi  by  trustee  ol  temple — Permission 
of  coinmittee,  whether  necessary  before  "prosecu- 
tion.—ThQ  ordmary  criminal  law  is  not  excluded 
by  Reg.  VII  of  1817  or  by  Act  XX  of  1863.— 
The  permission  of  the  Board  of  Revenue  or  the 
Committee  of  a  temple  is  required  only  for  the 
procedure  prescribed  m  the  special  Acts,  and 
the  special  provisions  cannot  be  taken  out  of 
the  Acts  aud  applied  as  restrictions  to  the 
ordinary  operation  of  the  Cnmiual  Law. 
Therefore,  toe  trustee  and  manager  of  a  temple 
can  be  prosecuted  for  criminal  breach  of  trust, 
and  the  permission  of  the  Committee  appoint- 
ed under  Act  XX  of  1863  is  not  necessary.  HIGH 
Court  proceedings,  ■22nd  February 
1876,  IM.  55  =  1  Weir  755. 

Act  III  of  1861  (Foreigners). 

[Short  title  given  act  xiv  of  1897. 
Rep.  in  part,  act  XII  op  1876.  S.  M, 
Amended,  act  XXI  op  i89i.  Declared 
in  force— throughout  British  India, 
except  as  regards  the  Scheduled  Dis- 
tricts, ACT  XV  OF  1874,  S.  3  ;  in  THE  SaN- 
THAL  PARGANAS,  REG.  Ill  OF  1872,  S.  3, 
as  AMENDED   BY  REG.  Ill  OP  1899,  S.  3;  IN 

THE  arakan  Hill  District.  Reg.  ix  of 

1874,  S.  3  ;  IN  UPPER  BURMA  (EXCEPT  THE 
BHAN  STATES),  ACT  XIIl  OP  1898,  S.  4  ;  IN 
BRITISH  BALUCHISTAN,  REG.  I  OF  1890,  S.  3; 
IN  THE  ANGUL  DISTRICT,  REG.  I  OP  1894, 
S,  3.] 

(\)  — Cantonment  Act  III  of  1864,  C/j.  Ill, 
r.  50 — Lattice  work  to  keep  fowl. — A  structure 
of  lattice  work  erected  in  the  compound  of  a 
house,  to  keep  fowl  in,  is  not  a  house  or  hut 
within  the  meaning  of  r.  50,  Ch.  Ill  of 
the  C'l.ntonment  Act.  QueeN-EmpRESS  v. 
Charles  Maclvor,  Rat.  Un.  Cr.  C.  609  = 
Cr.  Rg.  29  of  1892. 

(2) — Ss.  3  and  4 — Validity  and  scope  of  Act — 
Warrant  zitider  section — Form. — Act  III  of  1864 
was  not  ultra  vires  of  the  Governor-General  of 
India  in  Council.  Per  Bayley,  J. — The  Act 
applies  to  all  foreigners,  although  their  resi- 
dence in  Bombay  may  not  be  likely  to  affect  or 


1.— Imperial  /4c<s— continued. 

Act  III  of  1864  (Foreigners) — concluded. 

endanger  the  peace  and  security  of  British 
India.  Per  Starling,  J. — The  Government 
would  be  the  sole  judges  of  what  was  necessary 
for  the  peace  and  security  of  British  India,  and 
if  they  acted  in  accordance  with  the  letter  of 
the  Act,  the  High  Court  could  not  enquire  into 
the  sufficiency  or  othorwisa  of  their  reasons  for 
so  acting.  A  warrant  issued  under  ss.  3  and  4 
of  Act  HI  of  1864,  should  not  comprise  two 
distinct  orders,  one  to  the  foreigner  to  remove 
himself  from  British  India,  the  other  to  arrest 
him  in  case  it  is  not  duly  obeyed.  There 
should  be  a  separate  order  directing  him  to 
remove  himself  from  British  India  which 
should  be  duly  served  upon  him.  Then,  in 
case  of  his  refusal  or  neglect  to  comply  with 
its  terms,  there  should  be  a  further  order  by 
the  Governor  in  Council  authorizing  his  arrest 
and  detention  in  jail.  The  persons  named  in 
the  warrant  should  be  described  with  sufficient 
certainty  and  particularity.  The  particular 
route  to  be  specified  in  the  order  referred  to  in 
s.  3  of  Act  III  of  1864,  is  intended  to  be  a  route 
in  British  India  and  not  a  route  beyond  the 
High  Seas.  In  the  absence  of  statutory  pro- 
vision, the  absence  of  a  seal  will  render  a 
warrant  void.  ALTER  CaufMAN  v.  GOVERN- 
MENT OF  BOMBAY,  18  B.  636. 

(3)— S.  4— See  No.  2,  supra. 

Act  VI  of  186$  (Whipping). 

[Short  title  given  act  XIV  op  1897. 
Rep,  in  part.  Act  X  op  1872 ;  act  XVI 

OF  1874  ;  Act  X  OP  1882,  ReP,  IN  PART 
AND  AMENDED,  ACT    V  OP  1900.     AMENDED 

ACT  III  OP  1895,  s,  5,  Rep.  except  in  the 
Angul  District  the  chittagong  hill 

TRACTS,  KACHIN  HILL  TRACTS,  AND  THE 

Chin  Hills,  act  IV  of  i909.  Declared 
IN  force,  in  the  angul  Districts,  Reg. 
I  OP  1894,  s.  3,  in  the  Chittagong  hill 
tracts  (with  a  modification),  Reg.  I  op 
1900,  s.  4  ;  in  Kachin  Hill  tracts  as 
regards  Hill  tribes  (with  a  modifica- 
tion), Reg.  I  OP  1895,  s.  3,  IN  certain 

TRACTS  IN  THE  CHIN  HiLLS  (WITH  A  MODI- 
FICATION), REG,  V  OP  1826,  S.  3], 

See  Grim,  Pro,  Code  (1898),  ss,  390  to  395. 

See  Juvenile  Offenders. 

See  Sentence— WHIPPING. 

(1) —  Limit  as  to  number  of  stripes. — The 
number  of  stripes  cannot  exceed  thirty  and  the 
punishment  cannot  be  executed  by  instalments. 
BAMJUS  V,  SOOKHRAM,  82  P. R.  1866,  Cr, 

(2) — Time  li^nit  for  executing  sentence  of 
whipping, — It  is  imperative  to  carry  out  a  sen- 
tence of  whipping  in  addition  to  imprisonment 
immediately  on  the  expiry  of  15  days  from  the 
date  on  which  it  was  passed,  unless  an  appeal 
be  made  within  that  time,  CROWN  v,  RANJA, 
SlP.R.  1878,  Cr.  See.  also.  CROWN  v.  GOOLAB, 
54  PR.  1866,  Cr.  EMPRESS  v,  MAN,  34  P.R. 
1880,  Cr. 
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I.— Imperial  >lc/s— continued. 

Act  YI  of  1864  (Whipping)— coniinwei. 

(3) — Postponement  of  senteme  of  whipping. — 
It  is  not  competent  to  a  Judge  to  postpone  the 
sentence  of  whipping  till  after  the  expiry  of 
sentence  of  imprisonment  imposed  upon  the 
accused.  Empbuor  v.  JAGANNATH  Sagar, 
i  Bom.  L.R.  929. 

(4) — Postponement  of  sentence  of  whipping, — 
It  is  illegal  to  order  a  sentence  of  whipping  to  be 
inflicted  on  the  prisoner  at  the  time  of  release 
from  jail.  CROWN  v.  GOOLAB,  54  PR.  1866, 
Cr.  See,  o.lso,  Crown  v.  Ranja,  31  P.R,  1878, 
Cr.     EMPftESS  V,  Man,  34  P.R.  1880,  Cr, 

(5) — Postponement  of  sentence  of  whipping. — 
In  passing  a  sentence  of  whipping  in  addition 
to  six  months'  imprisonment,  a  Deputy  Magis- 
trate ordered  that  the  prisoner  should  be 
brought  before  him  at  the  termination  of  the 
imprisonment,  and  that  the  sentence  of  whip- 
ping should  then  be  carried  out.  Held  that  the 
sentence  of  whipping  should  be  cancelled  as 
having  become  inoperative  and  incapable  of 
being  carried  out.  HURCHANDRA  KULAL  v. 
Japer  Ali.  !J0  W.R.  Cr.  72.  (6  M.H.C.  App. 
36,  F.) 

(6)—Crim.  Pro.  Code  (1898),  ss.391  and  407  — 
Sentence  of  whipping  by  a  Magistrate — Applica- 
tion for  postponement  of  sentence  until  hearing  of 
appeal. — The  Code  makes  no  provision  whereby 
a  Magistrate  imposing  a  sentence  of  whipping 
only  can  suspend  its  execution,  nor  does  it 
provide  for  the  detention  of  a  per.son  so  sen- 
tenced to  allow  of  his  appealing,  nor  for  his 
re-arrest  to  undergo  the  whipping  if  the  sen- 
tence is  confirmed  on  appeal.  It  is  only  when 
whipping  is  added  to  imprisonment  in  an 
appealable  case,  that  whipping  may,  and  ought 
to,  be  postponed.  Meyyan  v.  EMPEROR,  26 
M.  46S  =  2  Weir  447. 

(7) — Expiry  of  the  term  fixed  for  lohipping. — 
Where  the  term  specified  for  the  execution  of  a 
sentence  of  whipping  has  expired,  and  the 
punishment  has  not  been  inflicted,  the  sentence 
is  no  longer  operative  and  should  be  cancelled. 
Empress  v.  man.  34  P.R,  1880,  Cr.  See,  also. 
Crown  v.  Goolab,  54  P.R.  1865,  Cr.  Crown 
V.  Ranja,  31  P.R.  1878  Cr. 

(8) — District  Magistrate,  interference  of,  in 
cases  of  ivhipping—Crim.  Pro,  Code  (189S), 
s.  395. — The  words,  "  the  Court  which  passed 
the  sentence,"  in  s.  395,  Crim.  Pro.  Code  (1898) 
do  not  mean  the  same  officer  who  inflicted  the 
punishment  of  whipping  originally  and,  in  the 
absence  of  the  officer  who  originally  passed  the 
sentence,  the  District  Magistrate  can  be  held  to 
be  "  the  Court "  which  passed  the  sentence. 
Chhajju  v.  Emperor,  33  P.R.  1901,  Cr. 
(10  P.R.  1889  Cr.,  B.  £■  Expl.) 

(9) — Jurisdiction  of  Second  Class  Magistrate  to 
pass  sentence  of  whipping. — A  person,  appointed 
as  a  Magistrate  of  the  Second  Class  under  Act 
X  of  1872,  is  incompetent,  since  the  coming 
into  force  of  Act  X  of  1882,  to  pass  a  sentence 
of  whipping,  unless  he   is  specially  empowered 
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so  to  do  according  to  the  provisions  o!  s.  32  of 
the  latter  Act.  EMPRESS  v.  BHAGVANTA 
Ravji,  7  B.  303. 

(10) — Whipping  in  default  of  payment  of  fine. 
— Whipping  cannot  be  awarded  in  deiault  of 
payment  of  fine.  BUDHU  v.  BAHU,  5  P.R. 
1866  Or. 

(11)— Appeal— Crim.  Pro.  Code  (1861).— 
Appeals  from  sentences  of  whipping  are  regulat- 
ed by  the  Crim.  Pro.  Code,  and  not  by  the 
Whipping  Act.  CROWN  v.  ESHREE,  29  P.R. 
1866,  Cr. 

(12) — Whipping  not  authorized  by  the  Act  in 
cases  of — S.  75,  Penal  Code,  inapplicable  to 
offences  punishable  tinder  s.  511. — The  Whip- 
ping Act  does  not  deal  with  attempts  to  commit 
offences  punishable  with  whipping,  and  s.  75  is 
not  applicable  to  offences  punishable  under 
s.  511  which  appears  in  Chapter  XXIII  of  the 
Code  and  not  in  either  of  the  chapters  referred 
to  in  s.  75.  Queen-Empress  v.  Nga  Po 
HLAING,  L.B.R.  1872—1892,    531.     (3  A.  773, 

R.) 

(13) — Sentence  in  lieu  of  whipping,  Magis- 
trate's potoer  to  atoard. — A  Magistrate  cannot 
inflict  a  sentence  in  lieu  of  whipping,  when 
that  sentence,  together  with  the  substituted 
sentence,  is  in  excess  of  the  nn-ximum  which 
he  is  competent  to  inflict,  CROWN  v.  BaekaT 
AM,  87  P  L.R.  1901  =  11  PR.  1901,  Cr.  (21 
A.  25.  F.) 

(14)  —  Solitary  confinement,  legality  of — Im- 
prisonment in  lieu  of  whipping. — An  award  of 
solitary  confinement  to  a  person  sentenced  to 
rigorous  imprisonment  in  lieu  of  whipping  is 
not  illeeal.  QUEEN-EmpresS  v.  GAMAN,  14 
P.R.  1899,  Cr. 

(15) — Simultaneous  conviction  for  two  offen- 
ces— Sentence  of  lohipping. — A  simultaneous 
conviction  for  two  offences  of  the  same  charac- 
ter does  not  warrant  the  sentence  of  whipping 
in  addition  to  other  punishment  for  one  of 
them.  Empress  v.  Sewak,  8  PR.  1885,  Cr. 
(22  P.R.  1872,  Cr.,  B.)  [i?.,  20  P.R.  1886,  Cr.] 
See,  also.  Empress  v.  jhandu,  9  P.R.  1885. 
Cr. 

(16) — Conviction  for  theft  after  previous 
conviction  for  same  offence —  Whipping . — A 
sentence  of  whipping  can  legally  be  awarded 
in  a  case  where  the  accused,  who  has  been 
previously  convicted  of  theft,  is  subsequently 
convicted  of  theft  in  a  building,  JEEWUN  v. 
BOODHA.  51  P.R.  1867,  Cr.  [F.,  41  P.R. 
1880,  Cr.] 

(17) — Evidence  of  previous  conviction  neces- 
sary for  awarding  whipping, — As  a  rule,  before 
flogging  is  given  as  an  additional  punishment, 
there  ought  to  be  formal  evidence  upon  the 
record  of  the  previous  convictions  relied  on. 
The  conviction  and  the  identity  of  the  prisoner 
ought  to  be  proved  in  the  regular  way.  A 
mere  kyfeut  is  no  evidence  whatever.  QUEEN 
V.  NUZEE  NUSHYO,  15  W.R.  Cr,  52. 
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(18)— Criiw.  Pro.  Code  (1882),  s.  Ill— Pre- 
vious conviction  to  beset  out  in  charge- — If  it 
is  intended  to  use  a  previous  conviction  for 
the  purpose  of  applying  the  Whipping  Act,  it 
must  be  set  out  in  the  charge.  QUEBN- 
EmPRESS  v.  PO  ThauNG,  L.B.R.  1872  — 
1892,  337. 

(19) — Previous  conviction  for  dishonestly  re- 
ceiving stolen  property. — A  previous  conviction 
for  dishonestly  recaiving  stolen  property  does 
not  justify  the  infliction  of  whipping  in  addition 
to  a  sentence  of  imprisonment  on  a  subsequent 
conviction  for  theft.  KOURI  v.  EMPRESS,  39 
P.R.  1880,  Cr. 

(20) — Previous  conviction  necessxry. —  The 
law  does  not  authorize  the  infliction  of  whip- 
ping in  addition  to  another  punishment,  unless 
where  the  offence  has  been  committed  after  a 
previous  conviction  for  the  same  offence.  EM- 
PRESS v.  Havat,  20  P.R.  1886,  Cr.  (8  P.R. 
1885,  Cr.,  9  PR.  1385,  Cr.,  R.) 

(21) —Previous  conviction  for  thsft  in  foreign 
territory — Subsequent  conviction  for  theft  in 
British  India.  —A  previous  conviction  of  theft 
in  a  foreign  territory  does  not  justify  a  eentence 
of  whipping  in  addition  to  imprisonment  on  a 
conviction  for  the  same  offence  in  British  India. 
EMPRESS  V.  Mathla,  4  P.R,  1881,  Cr. 

(22) — Previous  conviction  quashed  by  appel- 
late Court. — Where  a  previous  conviction  was 
reversed  on  appeal  and,  a  few  days  after,  the 
subsequent  conviction  was  upheld  on  appeal, 
the  sentence  of  imprisonment  and  whipping 
inflicted  by  the  lower  Court  being  also  upheld, 
held  that  the  appellate  Court  should  not  have 
upheld  the  sentence  of  whipping,  as  there  was 
no  previous  conviction  on  the  date  of  the 
appellate  Court's  judgment.  As  the  sentence 
of  whipping  had  been  inflicted,  held,  that  the 
sentence  of  imprisonment  should  be  quashed. 
Kalu  Beg  v.  Crown,  j6  P.R.  1875,  Cr. 

(2i)---Crim.Pro.  Code  (1861),  s.  ^&— Previous 
conviction. — Unless  tbera  has  been  a  previous 
conviction,  whipping  cannot  be  awarded  as  one 
of  two  or  more  punishments  awarded  under  s.  46, 
Grim.  Pro.  Code,  1861.  Crcwn  v.  PHEENA, 
17  PR.  1870,  Cr. 

(24) — Previous  convictions  in  Berar. — Pre- 
vious convictions  had  in  Berar  cannot  be  taken 
into  consideration  for  the  purpose  of  affecting 
the  punishment,  which  a  Court  would  be  compe- 
tent to  award  on  a  second  conviction,  either 
under  the  provisions  of  a.  75,  of  the  Penal  Code 
or  under  those  of  the  Whipping  Act.  EMPRESS 
V.  Lal  Singh,  7  C.P  LR.'Cr.  24.  [B.,  9  Cr,  L. 
J.  97  =  4  N.L.R.  177.] 

(25) — Offence  must  be  same  in  both  convictions. 
— In  order  to  legalize  whipping  in  addition  to 
imprisonment  in  the  case  of  a  second  conviction 
the  offence  must  bo  the  same  in  both  cases. 
Queen  v.  amarut  Sheikh,  i  W.8.  Cr.  20. 

(26) — And  not  merely  similar — Dacoity  com- 
mitted prior  to  previous  conviction. — Under  the 


t.— imperial  4 Cifs— continued. 

Act  YI  of  (1864  (Whipping)— confinwei. 

above  section,  a  sentence  of  whipping  in 
addition  to  imprisonment  is  not  legal  where 
the  conviction  was  in  respect  of  a  dacoity 
committed  prior  to  the  previous  conviction  for 
a  similar  offence.  KING-EMPEROR  v.  BabyA 
Bhiva,  3  Bora.  L.R.  419  =  25  B.  712,  P.B.. 
(12  W.R.  Cr.  68,  3  B.H.C.  38,  R.) 

(27) — Conviction  for  tivo  or  more  offences — 
Whipping  whether  aiuardable  as  punimment  for 
owe  0/ i/iejra. —The  effect  of  the  Whipping  Act 
is  to  make  whipping  a  punishment  under  the 
Penal  Code,  and  it  is,  therefore,  competent  to 
the  Magistrate  on  a  second  conviction  at  the 
same  trial  to  award  a  sentence  of  whipping 
either  in  substitution  for,  or  in  addition  to, 
imprisonment,  subject  to  the  restrictions  in 
the  Whipping  Act,  itself.  Therefore,  a  Court 
is  not  precluded  from  sentencing  a  prisoner, 
convicted  at  one  time  of  two  or  more  offences 
punishable  under  the  Penal  Code,  to  rigorous 
imprisonment  in  one  case  and  to  whipping  in  the 
other.  HIGH  OOURT.  PROCEEDINGS  18TH 
Feb.  1870,  3M  H  C.  App.  18.  [F.,  2  L.B  R.  14.] 

(2B)— Cases  where  whipping  can  be  awarded 
in  addition  to  other  punishments. — Only  in 
cases  where  a  person  is  convicted  a  second  time 
for  the  same  offence,  and  not  merely  of  a  similar 
offence,  can  whipping  be  awarded  in  addition  to 
imprisonment.  BUDHUv.  BAHU.  5  PR.  1866, 
Cr.',  Crown  v.  Goolab,  54  PR.  1866.  Cr.; 
IMRAT  V.  Bhoomia.  95  P.  R.  1866,  Cr.; 
SOORAJOODDEEN  V.  SAMUN,  35  P.R,  1869. 
Cr. 

(29)  —  Whipping  on  conviction  for  two  offences 
at  the  same  time. — When  the  accused  is  convict- 
ed at  the  same  time  of  two  offences,  he  may 
be  punished  with  whipping.  CROWN  v.  DUR- 
RAB,  22  P.R.  1872,  Cr.  [R„  21  P.R.  1879,  8 
P.R.  1885,  20  P.R.  1886.]  S"e,  also,  EMPRESS 
V.  Sewak,  8  P.R.  1885,  Cr.;  EMPRESS  v. 
JHANDU,  9  P.R.  1835,  Cc.  EMPRESS  v. 
Havat,  20  P.R.  1886,  Cr. 

(30) — When  whipping  cannot  be  aioarded  in 
addition  to  other  punishmmts — Whipping — 
Cumulative  sentence. — In  this  case,  the  Magis- 
trate in  exercise  of  the  powers  conferred  by  s.  46 
of  the  Crim.  Pro.  Code,  1861,  passed  a  cumula- 
tive santence  against  a  person  convicted  at  one 
and  the  same  time  of  two  or  more  offences 
punishable  under  the  Indian  Penal  Code  ;  held 
that  he  cannot,  in  addition  to  the  penalties 
prescribed  by  the  Penal  Code,  sentence  the 
prisoner  to  whipping  under  the  above  Act,  nor 
can  he  exceed  twice  the  extent  of  his  ordinary 
jurisdiction  as  defined  by  s.  22  of  the  Orim. 
Pro.  Code.  (Per  Peacock,  C.J.  ;  Phear  and 
Seaton-Karr,  JJ\,  In  the  case  of  hardened 
offenders,  a  Magistrate  can  award  whipping  in 
addition  to  the  maximum  of  imprisonment 
which  he  is  oomDetent  to  award.  (Per  Sealon- 
Karr,  J.  The  Magistrate  may,  in  such  a  case, 
in  addition  to  awarding  double  the  punishment 
which  may  be  awarded  for  a  single  offence, 
award  the   punishment  of  whipping  ;   but  only 


177 


THE  ALL  INDIA  DIGEST. 


178 


I. — Imperial  Acts — continued. 

Act  VI  of  186*  (Whipping)— coniinMccZ. 

one  whipping  can  be  awarded.  (Per  Macpher- 
son  and  Jackson,  JJ).  Nassir  v.  Ghunder, 
B.L.R  Sup.  Yol.  9S1  =  9  W.R.  Or.  41.  {.F., 
Rat.  Un.  Or.  C.  564,  955,  14  W.R.  Or.  7,  16  B. 
357.] 

(31) — Illegal  ptmishment  of  tuhipping — Ohief 
Court's  poioer. — Where  whipping  is  illegally 
inflicted  in  addicion  to  other  punishments,  the 
Chief  Court  should  remit  the  latter  punishment. 
Queen  v.  Jowind  Singh,  121  P.R.  1866,  Cp. 
See,  also,  SOORAJOODDEEN  v.  Samun,35  P.R. 
1869.  Or.;  Kalu  Beg  v.  UROWN,  16  P.  R. 
1873,  Cr. 

(32) — Liability  to  whipping  —  Grounds  of 
liability  to  be  stated  both  in  charge  and  judg- 
ment— See  ORIM.  PRO.  CODE  (1898),  s.  221,  5 
M.  158. 

(33)— See  Offence,  L.  B.  R.  1893-1900, 
315. 

(34) — S.  1 — ApvHcation  of  tli?  Act. — The 
Whipping  Act  applies  to  ofieuces  under  the 
Penal  Code  only,  Queen-EMPRESS  v.  NGA 
TAW  Tha,  U.BR.  1897—1901,  Yol,  I,  392. 

(35) — S.  1—  Penal  Code  and  Crim.  Pro.  Code 
to  he  readioiih  Act  VI  of  1864.— The  Penal  Code 
and  the  Code  of  Criminal  Procedure  must  be 
read  as  if  the  Whipping  Act  formed  a  part  of 
the  Penal  Code  from  the  date  of  its  enactment, 
and  s.  46  of  the  Code  of  Criminal  Procedure 
(1861)  is  applicable  to  all  offences  and  punish- 
ments as  prescribed  by  the  Penal  Code  in  its 
present  and  amended  form.  MONIRUDDEEN 
SHAMADAR  v.  GOUR  CHUNDER  SHAMADAR, 
13  W.R.  Cr.  89  =  7  B.LR.  F.B.  163. 

(36)— S  2  — Scope.— 8.  2  of  the  Act  refers  to 
the  commission  of  the  offences,  not  to  attempts 
to  commit  offences.  EMPRESS  v.  JAGROO 
Chamar,  12  C.P.L.R.  1,  Cp. 

(37)  S.  2 — Whipping  only  in  lieu  of  other  puni- 
shment.— In  the  case  of  adults  on  a  first  convic- 
tion, or  in  tha  case  of  juvenile  ofienders,  whe- 
ther for  a  first  or  for  any  other  offence,  whip- 
ing  can  only  be  in  lieu  of  any  other  punishment. 
Queen  V.  abdool  Khidmutgar,  W.R.  1864, 
Cr.  38.     [E.,  13  W.R.  Cr.  40.] 

(38) — S.  2 — Whipoing  whether  can  be  inflicted 
for  offences  under  s.  2  in  addiion  to  other  punish- 
ments,— The  law  does  not  authorise  the  sen- 
tence of  whipping  for  ofiences  specified  in  s.  2 
of  the  Whipping  Act,  in  additio7i  to  any  other 
punishment  to  which  the  ofiender  may  be  lia- 
ble under  tha  Penal  Code,  unless  where  tha 
oSeuce  has  been  committed  after  a  previous 
conviction  for  the  same  oflence.  REG.  v.  SURXA 
bin  Krishna  Mandavrad,  3  B  H.C.  Cr.  38. 
[F,,  25  B.  712  =  3  Bom.  L.R.  419;  7  B.H.C.  70; 
D.,  2L.B,R.  14.] 

(39) — S.  2  —  Whipping  in  addition  to  imprison- 
ment, when  legal, — In  this  case,  the  question 
was  referred  to  the  Pull  Bench,  whether  a  sen- 
tence of  whipping  and  imprisonment  would  be 
legal  on  a  finding  that  the  accused  committed 
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"  housebreaking  by  night  and  theft  of  property," 
an  offence  punishable  under  s.  457  of  the  Penal 
Code  and  had  been  previously  convicted  of 
theft  under  s.  380.  Held,  though,  under  the 
circumstances,  it  was  open  to  the  Magistrate  to 
have  selected  s.  380  or  s.  457  for  convicting  the 
accused  under,  and,  if  he  had  selected  the 
former,  he  could  have  imposed  both  imprison- 
ment and  whipping  on  account  of  the  previous 
conviction  under  s.  380,  yet,  since  the  convic- 
tion in  question,  as  it  stood,  was  solely  one 
under  s.  457,  for  the  reasons  stated  in  1  L.B.R. 
149,  the  sentence  of  imprisonment  and  whip- 
ping in  this  ca?e  is  illegal. (Zriuin,  J,,  dissenting), 
KING  EMPEROR  v.  NGA  TO,  3  L.B.R. 161,  F.B. 
(1  L.B.R.  362  149,  279,  R.)  "1 

(40) — S.  2 — Fine  or  imprisonment  in  addition 
to  lohipping. — A  sentence  of  fine  or  imprison- 
ment in  addition  to  whipping  under  s.  2  is 
illegal.  Queen  Empress  v.  Nga  Tha  Sin, 
U  B.R.  1897-1901,  Yol.  I,  391.  (16  B.  357,  R.) 

(4\)~-S.  2 —  Whipping  and  fine—Legality  of 
sentence. — Where  an  accused  per.-ion  is  sentenced 
to  whipping,  it  is  not  legal  to  sentence  him 
also  to  pay  a  fine,  the  sentence  being  ooposed 
to  s.  2  of  tha  Whipoing  Act.  QUEEN-EMPRESS 
V.  Dagdu,  Rat.  Un.  Cp.  C.  564.  (5  B.H.C. 
83.  Cr.,  R.) 

(42)— S.  2— Penal  Code,  ss^  380,  379,  411— 
Whipping  in  addition  to  imprisonment — In  order 
to  justify  a  sentence  of  whipping  in  addition  to 
a  sentence  of  imprisonment  under  s.  380,  I.P.C., 
for  any  of  the  ofiences  mentioned  in  s.  2  of  the 
Act,  the  previous  conviction  must  have  been  for 
tha  same  ofience.  QUEEN  EMPRESS  v.  NGA 
PO  SIN,  L,B.R.  1872-1892,386. 

(43)— S.  2~-When  whipping  may  be  aioarded 
in  addition  to  other  punishments. — Held  {Kemp 
and  Phear,  JJ.,  dissenting)  that,  notwithstand- 
ing s.  46  of  the  Code  of  Criminal  Procedure, 
1861,  a  person  convicted  at  the  same  time  of 
two  or  more  oSences  punishable  under  the 
Penal  Code,  may,  in  addition  to  the  punish- 
ments prescribed  by  the  Penal  Code,  be  senten- 
ced to  whipping  under  Act  VI  of  1864- 
MONIRUDDIN  SHAMADAR  V.  GOUR  CHUNDER 

SHAMADAR,     13  W.R.  Cr.   89  =  7  B.L.R.  F.B. 
163. 

(44)-S.  1— Penal  Code,  ss.  456,  ^^1— Whip- 
ping in  addition  to  imprisonment. — Where  an 
accussd,  previously  convicted  of  an  ofience  under 
s.  456  of  the  Penal  Code,  is  again  convicted  of 
an  oSence  under  s.  457  of  tha  Indian  Penal 
Code,  he  is  not  liable  to  whipping  in  addition  to 
the  imprisonment.  EMPRESS  v.  TITROO  alias 
KISHNOO  alias  BhurA  GOND,  14  C.P,L.R.  16. 

(45) — S.  1  — Validity  of  adding  fine  or  impri- 
sonment to  sentence  of  tuhipping. — In  a  case 
where  an  accused  parson  is  sentenced  to  whip- 
ping under  the  Act,  the  punishment  of  fine,  or 
imprisonment,  or  both  cannot  be  legally 
inflicted  under  the  Penal  Code  in  addition  to 
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ttie  whipping.  QUEEN-EMPEESS  v.  DAGADU, 
16  B.  357.  [F.,  11  C.P.L.R.  13,  Cr.,  U.B.R. 
1897—1901,  Vol.  I,  391,  5  L.B.R.  22  :  Appl., 
6C.P.L.R.  34,  Or.] 

(46) — S.  2 — "  Punishment,''^  meaning  of. — The 
word  "  punishment  "  as  used  in  s.  2  of  the  Act 
means  the  total  of  punishments  awardable  for 
the  ofience  ;  otherwise,  it  would  be  possible  to 
substitute  a  whipping  for  the  fine  and  to  inflict 
imprisonmect  in  addition.  EMPRESS  v.  KlK- 
PAL  PATHARI,  11  C.P.L  R.  13,  Cr.  (16  B. 
357,  F.)  \ 

(47) — S.  2 — "Punishment."' — In  s.  2  of  the 
Whipping  Act,  which  contains  no  mention  of 
s.  53,  LP.C,  the  word  "punishment  "  is  used  in 
a  difiereut  sense  from  the  word  "  punishments  " 
in  the  preceding  section,  and  may  be  inter- 
preted to  mean  the  total  punishment  awardable, 
i.e.,  in  a  case  under  s.  379,  I.P.G.,  imprison- 
ment and  whipping.  So,  if  the  sentence  of 
whipping  is  inflicted  under  s.  2  of  the  Whipping 
Act,  no  other  punishment  as  prescribed  by  the 
Penal  Code,  either  imprisonment,  or  fine  or 
both,  can  be  legally  inflicted.  QUEBN-EM- 
PRESS  V.  DAGADU, "16  B.  357.  [F.,  11  C.P.L. 
R.  13,  Cr.,  10  Cr.L.J.  120=2  Ind.  Cas.  620  =  5 
L.B.R.  22,  U.B.R.  1897—1901,  391,  Cr.  ; 
Appl,  6C.P.L.R.  34.] 

(48)— S.  2— Theft  in  dwellhig- house,  etc. — 
Whifiping. — Whipping  may  be  substituted  for 
any  other  punishment  for  the  offence  of  theft 
in  a  dwelling-house,  etc  QUEEN  v.  JUNGHOO 
Khan,  3  W.R.  Cr.  36. 

(49) — S.  2 — House-breaking  in  order  to  com- 
mit theft — Theft— Separate  sentences.— In  this 
case  the  prisoner  was  convicted  of  "  house- 
breaking in  order  to  commit  theft,"  and  of 
"theft,"  both  ofiences  being  portions  of  one 
continuous  criminal  act,  and  was  sentenced,  on 
the  first  charge  to  one  year's  Dgorous  imprison- 
ment, under  s.  457  of  the  Indian  Penal  Cade, 
and,  on  the  second  charge,  to  receive  twenty 
stripes,  under  s.  2  of  the  Whipping  Act.  The 
separate  sentences,  though  not  illegal,  were 
disapproved  of  as  being  contrary  to  the  spirit 
and  intention  of  the  Whipping  Act.  REG.  v. 
Genu  6tnAKa,  5  B.H.C.  Cr.  83.  [R.,  16  B. 
357  =  Rat.  Un.  Cr.  C.  564,4  Ind.  Cas.  597  = 
3  S.  L.R.  102.] 

(50) — S.  2 — Groups  A  and  D— Previous  con- 
viction of  offence  of  same  group — House-theft — 
Subsequent  house-breaking. — In  s.  2  of  the 
Whipping  Act,  an  offence  under  Group  D  is  dis- 
tinguished from  that  under  Group  A,  though 
lurking  house-trespass  or  house-breaking  is  not 
punishable  with  whipping  under  s.  2,  unless 
committed  with  a  view  to  commit  an  oSence 
punishable  with  whipping  such  as  theft.  In 
the  case  of  a  previous  conviction  for  house- 
theft,  a  subsequent  conviction  for  house-break- 
ing will  not  render  the  ofiender  liable  to 
whipping,  though  the  house-theft  was  included 
in  the  housebreaking.  CROWN  v,  SHAN  Byu, 
1  L.B.R.  149.     [^.,  3  L.B.R.  161,  P.B.] 
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(51) — S.  2 — Attempt  to  commit  offence. — At- 
tempts to  commit  offences,  punishable  under 
s.  2  of  Act  VI  of  1864,  not  being  also  offences 
specified  in  the  second  schedule  to  the  Burma 
Laws  Act,  1886,  are  not  punishable  with  whip- 
ping. Queen-Empress  v.  Nga  Naung.  D. 
B.R.  1892—1896,  Yol.  I,  332.  (S.J.L.B.  399, 
R) 

(52) — S.  2 — Attempt  TF/2ip2^iM(7.— A  sentence 
of  whipping  may  not  be  passed  for  an  attempt 
to  commit  an  ofience  which  is  punishable  with 
whipping  under  that  Act.  Queen-EmpRESS  v. 
Nga  PC  PILE,  L.B.R.  1872—1892,  399. 

(5,3)— S.  2—8.  5  of  Act  HI  of  lQ9b~Crim. 
Pro.  Cede,  s.  390 — Whipping. —  Where  a  sen- 
tence of  whipping  is  passed  as  a  solo  punishment 
under  the  section  (Act  III  of  1895,  s.  5),  it  is 
not  necessary  first  to  pass  a  sentence  provided 
for  the  offence  under  the  Penal  Code,  and  then 
to  convert  such  sentence  into  one  of  whipping. 
S.  390,  Crim.  Pro.  Code,  authori.=es  the  Court 
passing  a  sentence  of  whipping,  only  to  fix  the 
place  and  time  and  for  its  execution,  but  it 
does  not  contemplate  a  postponement  of  the 
execution  of  the  sentence  to  a  future  day. 
Queen-Empress  v.  Medulla,  Rat.  Un. 
Cr.  C.  906  =  Cr.  Rg.  17  of  1897. 

(54) — Ss.  2  and  3 — Condition  for  whipping  to 
be  tn  addition  to  imprisonment, — A  person 
convicted  under  s.  457,  Penal  Code,  cannot  be 
punished  with  whipping  in  addition  to  impri- 
sonment, if  he  has  not  been  previously  con- 
victed either  of  the  same  offence  or  of  any 
offence  falling  under  the  group  of  offences  spe- 
cified in  s.  2,  Act  VI  of  1864.  GA.JJU  v.  KlNG- 
EmperoR,  2  A.L.J.  173  =  2  Cr.  L.J.  105. 

(55)— Ss.  2,  3— Penal  Code,  ss.  378,  411.— 
Held,  that,  on  conviction  for  dishonestly  receiv- 
ing stolen  property,  the  accused  could  not  be 
sentenced  to  be  whipped  in  addition  to  rigorous 
imprisonment,  on  the  ground  that  he  had  been 
twice  previously  convicted  of  theft,  as  the 
offence  of  theft,  is  not  the  sime  as  that  of 
dishonestly  receiving  stolen  property.  EM- 
PRESS OP  India  v.  Partab,  1  A.  666. 

(56) — Ss.  2  io  5 — Juvenile  offenders. — S.  5  of 
Act  VI  of  1864  is  not  meant  to  supersede  ss.  3 
and  4,  but  to  be  applied  in  the  proper  cases 
alternately  with  those  sections.  Ss.  2  to  4 
apply  also  to  juvenile  offenders.  REG.  V. 
Jeykison,  Rat.  Un.  Cr.  C.  78. 

(57)— S.  S- Object  of  the  section.— The  addi- 
tion of  whipping  for  a  second  offence  is  appar- 
ently intended  as  a  further  deterrent  to  other- 
wise incorrigible  offenders,  for  v?hose  reform 
imprisonment  alone  had  already  proved  in- 
sufficient. Whipping  cannot  be  awarded  on  a 
second  conviction,  when  the  latter  is  for  an 
offence  committed  previous  to  the  former 
conviction.  HIGH  COURT  PROCEEDINGS,  llTH 
AUG.  1881,  No.  1556,  1  Weir  931. 

(58)— S.  3— Penal  Code,  Act  XLV  of  1860, 
s.    511  —  Attempt. — A    sentence   of   whipping 
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cannot  be  passed  on  a  conviction  for  an  attempt 
to  commit  house-breaking  with  intent  to  com- 
mit theft.  REG.  V.  YEIiDA  valad  PARSHIA. 
3  B.H.C.  Cr.  37. 

(59) — S.  3 — Meaning  of  the  expression  "the 
same  offence." — The  words  "  the  same  offence" 
in  s.  3  of  the  Act  are  to  be  construed  literally. 
Empress  v,  Pearey,  6  C.P.L.R.  19,  Cr. 

(Q>Q)—S.  ^—"  Previously  convicted,"  mean- 
ing,— The  expression  "  previously  convicted  " 
in  s.  3  of  the  Act  is  used  iu  the  sense  of  "con- 
victed before  the  commission  of  the  second 
offence.'"  KinG-EmPEROB  v,  LA  SAING,  U. 
B.R.  1907,  3rd  Qp  ,  Whipping  1  =  7  CrL.J.  212 
=  14  Bur.  L.R.  186.  (U.B.R.  i892--1896, 1, 146, 
U.B.R.  1897—1901,  I,  247,  4  B.L.R.  App.  Cr. 
5,  2L.B.R.  14.  Diss.) 

(61) — S.  3 — Previous  conviction,  meaning  of. 
— A  previous  conviction  for  the  purpose  of  s.  75, 
Penal  Code,  and  s.  3  of  Act  VI  of  1864,  is  a 
conviction  the  penalty  following  which  had 
been  undergone  by  the  accused  (iu  whole  or  in 
part)  at  the  time  when  he  committed  the 
offence  for  which  he  i'^  being  tried.  EMPRESS 
V.  Beni  Chamar,  8  C.P.L.R.Cr.  17. 

(62) — S.  3 — Offence  commiilted  before  previous 
conviction  — S  3  o£  the  Act  is  inapplicable 
wtien  the  second  conviction  is  for  an  offence 
committed  before  the  conviction.  REG.  v. 
KUSA  LakshMAN,  7  B.H.C  Cr.  70.  (3  B.H.C. 
Cr.  38,  F.)  [Diss.,  i  L.B.R.  14  ;  .F.,  3  Bom.L. 
R.  419  =  25  B.  712.] 

(63) — S.  3 — Juvenile  offender  —  Offence 
committed  before  previous  conviction. — S.  3  of 
the  Whipping  Act  applies  to  juvenile  as  well  as 
adult  offenders.  S.  3  of  the  Act  is  inapplicable 
when  the  second  conviction  is  for  an  offence 
committed  before  conviction.  REG-  v.  KUSA 
LAKSHMAN,  7  B.H.C.Cr.  70.  (3  B.H.C.  Cr.  33, 
F.)  [Diss.,  2  L.B.R.  14  ;  F.,  3  Bom. L.R.  419 
=  25  B.  712.] 

(64)— S.  S— Imprisonment  and  w]iipping, — 
When  the  accused  is  convicted  of  two  offences, 
for  one  of  which  be  is  sentenced  to  imprison- 
ment and  for  the  other  to  whipping,  it  is  not 
permissible  to  postpone  the  whipping,  merely 
because  the  accused  appeals  against  the  con- 
viction of  the  first  sentence.  EMPEROR  v. 
Jaiwant,  i  Bora. L.R.  436. 

(65) — S.  3— When  whipping  awardable  in 
addition  to  imprisonment. — In  order  to  warrant 
a  sentence  of  whipping  in  addition  to  imprison- 
ment, the  previous  conviction  should  have 
heen  for  the  same  specific  offence  as  the  sub- 
sequent conviction.  HIGH  COURT  PROCEED- 
INGS, 25TH  OCT.  1869,  5  M.H.C.  App.  1. 

(66) — S.  3 — Whipping  in  addition  to  impri- 
sonment or  fine. — To  justify  the  award  of 
whipping  in  addition  to  imprisonment  or  fine, 
the  previous  conviction  must  have  been  for  the 
same  offence.  HIGH  COURT  PROCEEDINGS, 
28th  Oct.  1870,  5  M.H.C.  App.  38.  [Bel,  11  Cr. 
L.J.  57  =  4  Ind.  Cas.  826  =  U.B.R.  1909,  Penal 
Code,  p.  25.] 
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(67) — S,  S— Cases  in  lohich  whipping  in 
addition  to  other  punishment  cannot  ba  awarded. 
— Whipping  cannot  be  added  to  a  sentence  of 
imprisonment  in  the  case  of  a  first  conviction 
for  the  offence  under  punishment,  QUEEN  v. 
Kanteram,  1  W.R.  Cr.  24. 

(68) — S.  3 — Whipping  and  imprisonment. — 
This  section  does  not  allow  of  whipping  in 
addition  to  imprisonment  in  the  case  of  a  fresh 
conviction.  QUEEN  v.  TONAOKOCH,  2  W.R. 
Cr.  63. 

(69) — S.  3 — Whipping  and  imprisonment. — 
The  sentence  of  whippiog  passed  iu  addition  to 
imprisoument  under  s.  457  of  the  Indian  Panal 
Code,  on  an  accused  person  who  was  previously 
convicted  under  s.  3S0,  Penal  Code,  is  illegal. 
EMPRESS  V.  PEAREY,  6  C.P.L.R.  19  Cr. 

(70) — S.  3 — Previous  conviction  of  house- 
breaking— Subsequent  conviction  tor  attempt  to 
commit  house-breaking — Whipping  and  impri- 
sonment.— A  person,  previously  convicted  of 
house-breaking  and  subsequently  convicted  of 
an  attempt  to  commit  the  same  offence,  should 
not  be  sentenced  to  whipping  in  addition  to 
imprisonment.  EMPRESS  v.  MANSUKH,  42 
P.R.  1880,  Cr. 

(71)  — S.  3— Penal  Code,  ss.  379.  330— Pre- 
vious  conviction- -Whipping  and  imprisomnent. — 
An  attempt  to  commit  the  offence  of  theft  is  not 
punishable  with  whipping.  A  conviction  first  of 
an  attempt  under  s.  379,  LP C,  and  then  a 
conviction  of  an  effected  theft  under  s.  379, 
I.P.C,  will  not  justify  a  double  sentence  of 
imprisonment  and  whipping. QUEEN-EMPRESS 
v.  ABDUL  MasJID,  L.B.R.  1872—1832,  338. 

(72) — S.  3 —  Previous  conviction  for  theft 
—  Whipping  and  imprisonment. — It  is  doubtful 
when  a  previous  conviction  for  theft  that  bad 
occurred  14  days  after  the  date  of  the  thett  for 
which  the  accused  was  subsequently  charged 
would  come  within  the  provisions  of  s.  3,  Act  VI 
of  1864,  so  as  to  render  a  sentence  of  whipping 
in  addition  to  imprisonment  legal,  GOBIND 
V.  EMPRESS,  39  P.R.  1882,  Cr.  (19  P.R.  1872 
Cr.,  F.B.,  E.) 

(73)— S.  3— Subsequent  conviction  for  an 
offence  prior  to  that  on  ivhich  accused  tvas  con- 
victed—  Whipping  and  imprisonment. — Whip- 
ping in  addition  to  imprisonment  is  awardable 
when  the  second  conviction  is  for  an  offence 
committed  prior  to  the  offence  on  which  the 
accused  was  first  convicted.  CROWN  v.  OOM- 
RAH,  19  PR.  1872,  Cr.  (41  P.R.  1867,  Cr.;  29 
P.R.  1869,  Cr.,  Overruled). 

(74) — S.  3 — Previous  conviction  subsequent  to 
commission  of  offence — Whipping  in  addition  to 
imprisonment,  legal  — A  sentence  of  whipping, 
in  addition  to  imprisonment  under  S.  3  of  the 
Act,  is  lawful  when  the  previous  conviction  is 
subsequent  to  the  commission  of  the  offence  for 
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which  the  prisoner  is  being  tried.  KING-EM- 
PEROR  V.  NGA  PO  SEIN  alias  NgaTHA  YWE, 
2  L  B  R.  M.  (5  M.H.C.  App.  18,  F.\  3  B.H.G. 
Or.  38,  7B.H.C.  Or.  70,  4  B.L.R  A.  Cr.  5,  Diss.) 
[Diss.,  U.B.R,  1907,  Whipping,  1  ;  Z?.,  14  Bur. 
L  R.  186,  14  Bur.  L.R.  67  =  7  Cr.  L.J.  464  =  4 
L.B.R.  199,  7  Cr.  L.J.  212.] 

(75)— S.  3 — Whether  previous  punishment  for 
same  offence  necessary  for  awarding  whipping  in 
addition  to  imprisonment, — There  is  nothing  in 
the  language  of  the  Act  to  support  the  conten- 
tion that,  in  order  that  a  person  may  bs  liable 
to  whipping  in  addition  to  imprisonment,  he 
should  once  before  have  been  not  only  convict- 
ed of,  but  actually  punished  for,  the  same 
offence.  The  Act  does  not  even  require  that 
the  ofience  should  have  been  committed  after 
previous  conviction,  and  certainly  not  that  the 
sentence,  which  followed  upon  the  conviction, 
shall  have  been  undergone.  HIGH  COURT 
Proceedings,  26th  Nov.  1864,  1  Weir  932, 
Foot  Note.      lOverruled,  1  Weir  931.] 

(76) — S.  3i — House-breaking  by  night — Previ- 
ous coyivictions  of  theft — Double  sentence  of  im- 
prisonment and  whipping,  legality  of — Power  of 
Appellate  Court  to  alter  findings  so  as  to  legalise 
the  sent&nce.  —The  accused  was  found  in  posses- 
sion of  stolen  property,  and,  in  consequence, 
was  convicted  of  house-brealiing  by  night  with 
intent  to  commit  theft.  On  his  admitting  two 
previous  convictions  for  theft,  he  was  sentenced 
to  eighteen  months'  rigorous  imprisonment 
and  twenty  lashes.  On  appeal  the  sentence  of 
whipping  was  set  aside  by  the  Sessions  Judge 
as  illegal.  Held,  on  revision,  the  double  sen- 
tence of  imprisonment  and  whipping  was  quite 
illegal  as  a  sentence  under  s.  457,  I.  P. C,  be- 
cause the  previous  convictions  were  of  theft ; 
but,  on  the  facts  of  the  particular  case  it  was 
obviously  open  to  the  Sessions  Judge  to  alter 
the  convictions  and  to  convict  the  accused  of 
both  house-breaking  by  night  and  theft  in  a 
bou9e.  The  double  sentence  would  then  be 
legal  ai  a  sentence  for  theft.  KIXGEMPEROR 
V.  Ktaw  Hla  AUNG,  3  L  B.R,  112  =  3  Cr, 
L.J.  348. 

(77)— S.  d— Penal  Code.  ss.  378,  3SQ— Theft 
in  a  dwelling-house  and  simple  theft.  —  An 
ofience  under  s.  378  is  distinct  from  one  under 
B.  380,  and  a  person  convicted  of  theft  in  a 
dwelling-house,  who  has  been  previously  con- 
victed of  simple  theft  is  not  liable  to  whip- 
ping. REG.  V.  Ghanqia  valad  Shumia,  7 
B.H.C.  Cr.  68. 

(78) — S.  3 — Sentence  of  lohipping  when  the 
period  of  imprisonment  is  less  than  three  months 
— Legality  of. — This  section  as  amended  by 
Act  III  of  1895,  is  to  be  read  subject  to  the 
provisions  of  s.  391  (3)  of  the  Crim.  Pro.  Code  ; 
so  a  sentence  Oi  whipping,  when  imprisonment 
for  less  than  three  months  ia  given,  is  illegal. 
Emperor  V.  J.^iwant,  i  Bora.  L  R,436. 

(79)  —S.  Z— Suspension  of  sentence- — A 
Sessions  Judge  has  no  authority  to  suspend   a 
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sentence  in  the  absence  of  an  appeal.  HIGH 
COURT  Proceedings,  25th  Oct.  1869,  5 
M.H.C.  App.  1. 

(80)— S.  3 -See  Crim.  Pro.  CODE,  1898, 
s.  222,  2  Weir  267. 

(81)— S.  3  — See  CrIM.  Pro.  CODE,  1898, 
s.  391  (3),  4  Bom.  L.R.  436. 

(82)— S.  3— See  Penal  CODE,  s.  382,  Rat. 
Un.  Cr.  G.  537  =  Cr.  Rg.  8  of  1891. 

(83)— S.  3— See  PREVIOUS  CONVICTION,  8 
C.P.L.R.  17,  Cr. 

(84}— S.  3— See  SENTENCE  —  ENHANCE- 
MENT  OF  SENTENCE.  L.B.R.  1893—1900,  315, 
378. 

(S5) — S.  3 — See  Nos.  54,  55,  and  56,  supra. 

(86)- Ss  3,  4— See  PREVIOUS  CONVICTION, 
L.B.R.  1893—1900.  315. 

(87)-S3.  3  and  4— See  BUR.  REG.  XIV  OF 
1837,  s.  6,  U.B.R.  1897—1901.  Vol.  I,  388. 

(88)— Ss.  3  and  5 — Juvenile  offender,  if  liable 
to  whipping  and  imprisonment. — No  sentence  of 
whipping  on  a  juvenile  offender  can  be  passed 
with  imprisonment  under  s.  5  of  the  Act.  But 
such  a  combined  sentence  may  be  passed  under 
s.  3.  QUEEN-EMPRESS  v.  NGA  NWE,  D.B. 
R.  1892—1896,  Yol.  I,  331. 

(89) — S.  4 — Previous  conviction  essential  for 
ordering  luhipping. — No  whippingcan  be  ordered 
where  the  accused  had  not  been  previously  con- 
victed of  the  same  oSence.  in  the  case  of  an 
offence  under  s.  4  of  the  Whipping  Act.  REG. 
v.  Babaji  valad  Bapu,  4  B.H.C.  Cr.  5. 

(90) — S  4 — Previous  conviction  necessary. — 
A  sentence  of  whipping  under  s.  4  can  only  be 
inflicted  in  addition  to  other  punishment  on  a 
second  conviction  of  the  ofieoces  specified  there 
in,  when  the  first  offence  was  committed  some- 
time previous  to  the  second  conviction,  though 
after  the  passing  of  the  Indian  Penal  Code. 
Queen  v.  Udoz  Putnaick,  12  W.R.  Cr.  68 
=  4  B.L.R. A.  Cr.  5. 

(91) — S.  4 — Previous  conviction. — When  a 
person,  who  has  been  previously  convicted,  is  a 
second  time  convicted  at  one  time  of  two  or 
more  offences,  he  may  be  punished  with  only 
one  whipping  in  addition  to  any  other  punish- 
ment to  which,  under  s.  46  of  the  Code  of 
Criminal  Procetiure,  1861,  he  may  be  liable. 
Ruttun  Bewa  v.  Buhur  ;  Jhowla  v. 
BUHUR,  14  W.R.  Cr.  7.  [R.,  Rat.  Un.  Cr.  C. 
955.] 

(91-a)— S.  4— See  Nos.  56,  86  and  87,  supra. 

(92) — S.  5— Scope — Penal  Code— Special  Act, 
— This  section  applies  only  to  cases  of  offences 
under  the  Penal  Code  and  not  to  cases  under 
any  special  law  and  a  sentence  of  whipping  in 
these  cases  is  illegal.  QUEEN-Empress  v. 
Daya  Kashiram,  Rat.  Un.  Cr.  C.  190  =  Cr. 
Rg.  16th  Aug.  1883. 
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(93) — S.  5 — Scope  and  application  of. —  S.  5 
of  the  Act  applies  only  to  oSences  punishable 
under  the  Indian  Penal  Code,  and  not  to  those 
punishable  under  the  Railway  Act.  EMPRESS 
V.  Ragia,  11  C.P.L  R.  8,  Cr. 

(94)— S.  5—Crim.  Pro.  Cede  (1882),  s  392 
—Act  IX  of  1875  (Majority  Act),  ss.  3  and  4.— 
The  words  "  juvenile  oSender  "  in  s.  5  of  the  Act 
mpan  an  oGander  under  16  years  of  age. 
Queen-Empress  V.  Nga  Pu,  L.B.R.  1872— 
1892.  355. 

(95)  — S.  5 — "  Juvenih  offender." — The  words 
"  juvenile  ofiender  "  mean  a  person  under  sixteen 
years  of  age.  EMPRESS  v.  LalJI  KORI,  7  C. 
P.L.R.  32,  Cr. 

(96) -S  5 — Whippi7ig  can  be  awarded  only 
m  lieu  of  other  sentences  in  case  of  juvenile 
offenders. — In  the  case  of  juvenile  oSenders, 
whipping  can  bp  awarded  in  lieu  of  the  other 
punishment  and  not  in  additio7i  to  it.  EM- 
PRESS V.  Kashi,  A.W.N.  1883,    178. 

(97) — S.  5 — Fine  in  addition  to  whippivg. — 
Under  s.  5  of  Act  VI  of  1864,  the  punishment 
of  whipping  is  inflicted  on  a  juvenile  oSender 
"in  lieu  of  any  other  punishment  to  which  he 
may,  for  such  oSence,  be  liable  "  under  the 
Indian  Penal  Code.  Hence,  a  sentence  of  fine 
in  addition  CO  whipping  is  illegal.  EMPRESS 
V.  Thusku,  6  C. P.L.R.  34,  Cr.  (16  B.  357,  R.) 

(98) — S.  5 — Substittitio7i  of  whipping  for  im- 
prisonment  in  casts  of  juvenile  offenders. — When 
the  accused,  a  lad  of  fourteen  years  was  con- 
victed of  an  unnatural  oSence  under  s.  377, 
I.P.C.,  and  sentenced  to  imprisonment,  the 
Chief  Court  held  that  the  punishment  of  whip- 
ping w.is  far  more  suitable  for  a  juvenile 
ofiender,  convicted  of  bestiality,  thm  the 
sentence  of  imprisonment  which  had  bean 
infiicied  and  that  it  was  competent  to  the 
Appellate  Court  to  alter  thd  nature  of  the 
sentence  by  setting  aside  the  sente.jca  of  impri- 
sonment and  substituting  whipping  for  the 
same.     JlWAN  v.    EMPRESS,  3  P.R.  1884,  Cr. 

(99)  S.  5 — "In  lieu  of  any  other  punishment," 
meaning  of— Commutation  of  other  sentence  one 
of  whipping,—  Under  the  Whipping  Act,  the 
Court  cannot,  after  passing  a  sentence  of  im- 
prisonment, commute  it  to  a  sentence  of  whip- 
ping, which  ought  to  be  passed  directly.  Under 
s,  5,  a  juvenile  oSender  may  be  punished  with 
whipping  in  lieu  of  any  other  punishment  to 
which  he  may  be  liable,  but  the  words  "  in  lieu 
of — "  mean  in  lieu  of  the  whole  of  the  punish- 
meut  to  which  he  is  liable.  So,  it  is  illegal  to 
pass  a  sentence  of  whipping,  in  lieu  of  impri- 
sonment, under  the  Whipping  Act,  and,  at  the 
same  time,  to  pass  a  sentence  of  fine  under  the 
I.P.C.  KING-EmpEROR  v.  THAKIN,  5  L.B.R. 
22  =  2  Ind.  Cas.  620, 

(100)— S.  5— See  Nos.  56  and  88,  supra. 
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(101) — Ss.  5,  10 — Meaning  of  juvenile  offend- 
er.— A  juvenile  offender  under  Act  VI  of  1864 
IS  a  person  under  sixteen  years  of  age.  REG.  v. 
MUHAMM.\D  ALI  valad  ABDUL  ALI,  8  B.H. 
C.  Cr.  9.  [/?..  G  A.  482,  L.B.R.  1893-1900, 
79.] 

(102)— S.S.  5,  \0  —  '  Juvenile  offender."— Un- 
less an  accused  person  is  found  to  be  under 
sixteen  years  of  age,  he  cannot  be  punished  as 
a  "  juvenile  ofiender"  under  the  provi-^ions  of 
8.  5  of  Act  VI  of  1864.  Queen-Empress  v. 
Din  ALI,  6  A.  482  =  A  W.N.  1884,  213.  [F.,  7 
C  P.L.R.  32.  Cr.,  L.B.R.  1893—1900,  79.] 

(103) — S.  1— Scope. — A  sentence  of  whipping 
cannot,  with  reference  to  Act  VI  of  1864,  s.  T, 
be  passed  on  a  conviction  for  theft,  as  s.  7,  only 
provides  for  sentences  of  imprisonment  for  a 
term  not  exceeding  three  years.  QUEEN  v. 
ESAN  CHUNDER  Dey,  21  W.R.  Cr.  40. 

(104) — S.  7 — Scope  and  construction  of. — 
The  meaning  of  the  Uw  in  s.  7  of  the  Whipping 
Act  is  that  the  status  of  women  and  that  of 
persons  under  the  sentence  of  death  or  of  traos- 
portatiou  or  of  penal  servitude  or  of  imprison- 
ment for  mure  than  five  jears  render  it  illegal 
to  inflict  the  punishment  of  whipping.  The 
words  of  the  section  are  perfectly  general.  They 
do  not  touch  the  legality  of  the  sentence,  but 
only  the  legality  of  the  punishment.  If  the 
se-Jtencj  of  whipping  is  passed  before  the  sen- 
tences mentioned  in  the  section,  it  might  be  a 
legal  sentence  ;  but  the  subsequent  passing  of 
the  laiter  sentences  renders  the  infliction  of  the 
puni.?hment  of  whipping  illegal.  HIGH  GOURT 
PROCEEDINGS,  19fH  APRIL  1876,  1  M.  56-2 
Weir  448. 

(105  and  106)— S.  7— See  PUN.  ACT  IV  OP 
1887,  45  P.R.  1888,  Cr. 

(107  to  109)--S.  9--Time  luhen  it  can  be  inflict- 
ed.— Whipping  cannot  be  inflicted  until  after 
the  expiry  of  15  days  from  the  d&te  of  the  sen- 
tence and  must  be  inflicted  immediately  on  the 
expiry  of  15  days.  HIGH  COURT  PROCEED- 
INGS, 13TH  NOV.  1871.  6  M.HC.  App.  38. 
[Appl.,  7  M.H.C.  App.    29.] 

(110)— S.  9~Crim.  Pro.  Code,  1872,  s.  310 
—  Whipping  after  expiry  of  sentence  of  imprison- 
ment.— The  accused  was  convicted  on  a  trial 
before  a  Magistrate  of  theft  under  s.  379, I.P.C., 
for  two  years,  and  "  to  receive  thirty  stripes 
on  the  day  of  his  release  from  prison."  Held, 
that  the  portion  of  the  Magistrate's  order  direct- 
ing the  postponement  of  the  whipping  was 
altogether  illegal  and  improper.  EMPRESS  v. 
JIWA  Ram,  A.W.N.  1881,  138. 

(Ill)— S.  9— Appeal — Carrying  out  of  tlie 
sentence. — When  a  Court,  whose  sentence  is 
open  to  revision,  pronounces  a  sentence  award- 
ing whipping  in  addition  to  imprisonment,  it 
must  be  carried  out  immediately  after  the  expiry 
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of  15  days  from  the  date  of  the  sentence,  or,  if 
an  appeal  br  made  within  that  time,  then, 
immediately  on  ^he  receipt  of  the  order  of  the 
appellate  Court;  fonfirming  the  sentence,  if 
such  ordf  r  shall  m-  be  received  within  15  days. 
It  is  illepal  to  direct  in  the  sentence  that  the 
whipping  shall  he  carried  out  at  the  expiration 
of  the  term  of  imprisonment.  REG.  v.  SHEKH 
HUSEN,  Rat    Un.   Cr.  C.  68. 

(112)  — S.  9  -Crim.  Pro.  Code  (1872),  s-  310. 
— The  rule  that  a  sentprce  of  whipping  could 
not  be  postponed  beyond  the  terms  specified  in 
S.  9  of  Act  VI  of  1864  was  held  to  be  applicable 
to  s.  310,  Crim.  Pro.  Code,  1S72.  HIGH  COURT 
Proceedings.  iOth  Dec.  i873,  7  M.H.C. 
App.  29  [R..  13  Cr.  L.J.  710  =  16  Ind.  Gas. 
518  =  23  M.L.J.  371  =  12  M.L.T.  350  ] 

(113) — S.  10 — House- trespass  when  punish- 
able ifilh  whifping. — Whipping  .-an  be  inflicted 
under  s  2,  sub-ss.  9  and  10  of  the  above  Act, 
only  when  the  house  trespass  or  house-breaking 
is  in  order  to  the  crmmitting  of  an  oSence 
punishable  wirh  whipping  under  that  section. 
Queen-Empress  v.  Nga  Tun  Bye,  U.B.R. 
1897—1901,  Vol.  I,  354. 

(114)~S.  10— See  Nos.  101  and  10-2,  svpra. 

(115) — Ss.  11  and  12 — Scope  of  the  sections. 
— Under  ss.  11  and  12,  a  man,  though  sen- 
tenced to  whipping,  is  not  to  be  whipped  unless 
in  a  fit  prate  to  suSer  that  punishment.  The 
whipping  is  not  to  he  commenced,  if  be  is  unfit 
to  bear  it  at  all,  and  then  he  is  to  be  kept  in 
custody,  till  the  Court  can  revise  the  sentence 
But  if  It  be  commenced,  it  is  not  to  be  con- 
tinued longer  than  the  man  is  fit  to  bear  it, 
and  when  the  man  has  had  all  he  can  boar,  in 
the  opinion  of  the  Medical  Officer,  the  whipping 
is  to  be  stopped,  and  the  sentence  has  been 
fully  satisfied,  for  it  cannot  be  executed  by 
instalments.  HIGH  COURT  PROCEEDINGS, 
25TH  JULY  ISBi,  3  M.H.C.  App.  1. 

(116]— S.  12 -See  No.  115,  supra. 

Act    XIII    of    1864    (Eraigpation  of    Native 
Labourers). 

[REP.,  ACT  VII  OP  1871,] 

(1) — Contract  to  carry  coolies  bv  ship. — Where 
a  contract  is  entered  into  for  the  carriage  of 
coolies,  the  t^hipowner  would  be  held  guilty  of 
breach  of  contrHot,  if  he  appoints  a  master  who 
was  prohibited  hy  an  order  of  Government  from 
commanding  a  ship  carrying  emigrants. 
Eales  v.  Ruttonjee  Eduljee,  1  Ind.  Jur. 
H.S.  131. 

(2) — S.  71 — False  pretence  by  recruiters  of 
emigrants — Jiirudiction — Place  of  trial. — The 
ofience  of  holding  out  false  pretences  to  the 
labourers  and  thereby  inducing  them  to  enter 
into  a  contract,    by  recruiters  of    emigrants, 
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must  be  tri-d  in  the  pla^e  wherein  such  induce- 
ment was  made.  HIGH  COURT  PROCEEDINGS, 
16th  MARCH  186S,  i  M.H.C.  App.  i. 

Act  XXII  of  1864  (Military  Cantonments). 

[Rep.,  ACT  III  OF  1880.] 

See  ACT  III  OF  1880. 

See  ACT  XIII  OF  1889, 

See  Bom.  ACT  III  OF  1867. 

See  MAD.  ACT  I  OF  1866. 

See  CANTONMENT  CODE  (1899). 

(11— See  Pun.  act  XV  OF  1867,  ss  2,  3, 
43  P.R.  1888,  Cr. 

(2)— Ss.  3,  5,  17  and  20— Assistant  Canton- 
iuent  Magistrate  officiating  as  Cantonment 
Magistrate  with  second  class  powers — Trial  of 
Breachts  of  Cantonment  Rules  — An  Assistant 
Cantonment  Magistrate  appointed  to  act  as 
Cantonment  Magistrate,  with  second  class 
powers,  is  only  an  Assistant  Cantonment 
Magistrate  under  s.  5.  He  has,  therefore,  no 
jurisdiction  under  s.  20  to  try  persons  for 
breaches  of  Cantonment  Rules.  J-  A.  KeOUGH 
V.  Crown,  17  P.R.  1878,  Cr.  [fl.,  136  P.L.R. 
1908,  Cr.  =  1P.R.  1908  =  4  P.W.R.  1808  =  7  Cr. 
L.J.  274  ;  D.,  1  P.R.  1908,  Cr,] 

(3)     S.  5— See  No.  2,  supra. 

(4)-S.  n— Lunatic  Asylums  Act  (XXXVI  of 
1858),  s.  4,  direction  of  proceedings  under. — 
Acting  bona  fide  in  the  discharge  of  a  public 
duty  and  under  the  belief  that  a  person  was 
dangerous  by  reason  of  lunacy,  the  command- 
ing officer  of  a  cantonment,  who  has  control 
and  direction  of  the  police,  would  be  justified  in 
directing  proceedings  to  be  taken  bv  the  Police 
under  s.  4,  Act  XXXVI  of  1858.  E.  D.  SIN- 
CLAIR V.  L.P.D.  BrOUGHTON,  9  C.  341  =  13 
C.L.R.  185  =  9  I  A.  152,PC.  =  R  &J.  No.69  =  S 
Shome  L.R.  136  =  4  Sar.  387. 

(5)  —  S.  17 — Compound  not  a  "  public  place  " 
— A  compound  is  not  a  public  place  within  the 
meaning  of  Rule  63  of  Chapter  III  of  the  C;in- 
tonment  Rules  made  under  s.  17  of  Act  XXII 
of  1864  and  kept  in  force  by  s.  2  of  Act  III  of 
1880.  Consequently,  convicting  a  person  for 
being  drunk  and  riotous  in  his  master's  com- 
pound is  unsustainable.  EMPRESS  v.  KALL.\N 
Khan,  A  W  N.  1887,  19. 

(6)— See  CRIM  PRO.  CODE,  1898,  s.  438,  A. 
W.N.  1887,  219. 

(7)— S.  17— See  No.  2,  supra. 

(8)— Ss.  17  a7id  19  {f)— Rules  6  ajid  29 
framed  under  the  sections  — Unregistered  prosti- 
tutes.— Where  certain  women,  arrested  by  the 
police  on  the  Railway  platform  on  a  charge  of 
having  contravened  the  provisions  of  Rule  6 
(that  no  woman  not  being  a  registered  prostitute 
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shall  praccica  public  prostitution  within  the 
limits  of  Odintonmuits).  were  fiaed  by  the 
Deputy  Commissinner  with  a  direction  to  have 
their  nam's  entere.l  in  the  register  and  for 
their  examination  by  the  Civil  Surgeon,  held 
that  the  arrest  wis  not  proper,  as  ic  did  poc 
conform  to  the  provisions  of  Rule  29  and  that 
the  Deputy  Commissioner  had  no  authority  to 
direct  the  examination  of  the  women  after 
their  receipt  ^f  tickets.  MUSSUMAT  BAHORO 
V.  CROWN,  25  PR.  1870.  Cr. 

(9) — Ss.  17,  19  and  2.5 — Ext  nsion  of  rules 
framed  under  cl.  1  of  s  19  outside  canton- 
ment limits — Jurisdxc'.ion  of  ordinary  criminal 
CoMris.  — Where  rules  made  under  cl.  7  of 
s.  19,  Act  XXII  of  1m64,  are  extended  to  places 
outside  Ibe  limits  of  cantonments  by  the 
GoveruorGenorrtl  in  Council  under  s.  "25  of  that 
Act,  trials  of  Lirtaches  of  rules  should  be  con- 
ducted by  the  Criminal  Courts  under  the 
general  jurisdiccicn  conferred  by  the  Crim.  Pro, 
Code,  there  being  no  authority  specially  men- 
tioned in  the  above  Act  for  holding  suoh  trials. 
MUSST.  SURDARKBv  CROWN,  12  P.R.  1870, 
Cr.    {Ap-pr.,  2P.H.  1885.  Cr.J 

(10) — Ss.  17,  2Q— Jurisdiction  of  Magistrate. 
— A  District  Magistrate,  not  being  a  Canton- 
ment Magistrate,  has  no  jurisdiction  to  *ry 
for  breaches  of  rules  made  under  s.  17  of  Act 
XXII  of  186i.  EMPRESS  V.  ¥.  TODD,  A.W. 
N.  1882,  52. 

(11)— S.  20—568  Nos.  2  and  10,  supra. 

(12)— S.  25-5ee  No,  9,  supra. 

(13) — S.  29 — Unauthorizid  sale  of  spirituous 
liquor  to  an  apotlucary, — The  sale  of  spirituous 
liquor  to  an  apothecary  in  a  Military  Hospitil, 
without  the  permission  of  the  Commanding 
Officer,  is  not  an  oSence.  RAJ  KiSHAN  v. 
CROWN,  23  PR.  1870,  Cr. 

(14) — Ss.  29,  30  -Previous  convic;ion — Confis 
catioti  of  liquor,  —Where  a  per.-on  had  not  been 
previously  convicted,  an  order  directing  the 
confiscation  of  wine  and  liquor  in  his  possession 
would  be  illegal  and  must  be  quashed  PestON- 
JEE  V.  Crown,  20  PR.  1872,  Cr. 

(15)  Ss.  29  and  30— See  CONFISC-iTION,  20 
P.R.  1872,  Cr. 

(16)  -S.  30  -See  Nos.  14  and  15,  supra. 
Act  V  of  186S  (ladian  Marriage). 

[Rep.  (EXCEPT  AS  TO  STRAITS  SETTLE- 
MENTS), ACT  XV  OF  1872.  Not  in  force 
IN  British  India.] 

(1) — Ss.  6  and  56  -Hindu  priest  solemnising 
mirriaqe  between  parties,  one  of  whom  being 
Christian. — A  Hindu  priest  solemnising  :i  mar- 
riage between  parties,  one  of  whom  admittedly 
professes  the  Christian  religion,  \?,prima  facie, 
liable  under  s.  56  of  the  Act.  HIGH  COURT 
Proceedings.  21st  March  1871,  No.  596, 
1  Weir  801  =  6  MH.C.  App.  20.  [F.,  1  Weir 
813  =  17  M.  391.] 
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[REP.,  ACT  XII  OP  1891.] 

(I).— Ss.  3  and  b— Confiscation  —Fine  — 
Legality- — It  is  illrgal  to  impose  a  fine  where 
the  P  jrfst  Act  proviHe.i  tho  penalty  nf  confisca- 
tion. Crown  v.  Punsadin,  Col.  Dig.  Cr.  69 
of  1877. 

(2)  — S  5 — Felling  or  removing  trees  frotn 
forest,  whethr  punishable  under  Penal  Code. — 
Felling  or  removing  trees  from  a  forest  is  either 
punishable  under  the  Forest  Act,  or  not  punish- 
able at  all.  The  provision  of  the  Penal  Code 
relating  to  theft  and  mischief  does  not  apply  to 
such  cases.  CroWN  v.  Jang  KHan,  22  P.  R. 
1876,  Cr.      [Disnppr.,  10  P.R.  1885,  Cr.] 

(3) — S.  5— Penalty  not  provided  for — Punish- 
ment under  Penal  Code- — Where  the  Local 
Government  had  framed  no  rule,  as  contem- 
plated by  the  Forest,  Act,  1865,  for  punishing 
infringempnt  of  the  rules,  held  that  the  accused 
should  be  tried  under  the  Penal  Code.  CROWN 
V.  JHUNDOO,  4  PR.  1869,  Cr. 

(4)— S.  5  —See  No.  1,  supra. 
Act  XI  of  1863  (Mofussal  Small  Cause  Courts). 

[REP.,  ACT  IX  OF  1887.] 

(D— S.  21-See  FALSE  EVIDENCE,  2  B.L. 
R.A.  Cr.  1  =  10W.R   Cr.  31. 

Act   XIII   of   1S65    (High    Courts'    Criminal 
Procedure  Code  Amendment). 

[Rep.,  ACT  X  OF  1875.] 

(D— See  High  SEAS.  Offences  commit- 
ted IN.  1  B.L  R.O.  Cr   1. 

(2)  — S.  3— Duty  of  committing  Magistrate  or 
justice  of  the  feace. — A  justice  of  the  peace  or 
Magistrate,  committing  a  prisoner  for  trial 
before  the  High  Court  was  bound,  under  the 
above  section,  to  frame  and  send  up,  with  the 
depositinnp.  a  specific  charge  against  the  prisoner 
Reg.  v.  Jeetaram  Shaw,  1  Ind  Jur,  N.S. 
404. 

(3)— Ss.  22  to  46— Sessions  Judges  and 
Magistratus  to  pay  attention  to  these.  —  Sessions 
Judges  and  M-igistrates  should  pay  attention  to 
ss.  22  to  46  of  the  Act,  which  have  reference  to 
the  sittings  under  a  commission  of  a  Judge  of 
the  High  Court,  either  a'o'.e  or  with  an  asso- 
ciate Judge,  in  the  exercise  of  Original  Crimi- 
nal Jurisdiction,  m  plices  other  than  the  usual 
places  of  the  sitting  of  such  Court  ;  and  especi- 
ally, the  attention  of  the  Sessions  Judge  to  ss.  35 
and  41,  and  of  Magistrates  to  ss,  28,  30  and 
31  of  the  same  law  CRIMINAL  CIRCULAR 
NO.  3,  13th  May  1865,  3  W  R.  Cr.  Cir.  1. 

(4)-Ss.  23  to  4.6~See  No.  3,  supra. 

Act   XX  of    1863    (Pleaders,    Mooktears   and 
Revenue  Agents). 

[Rep.,  ACT  XVIII  OF  1879] 

See  Legal  Practitioners. 
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Act  XX   of    1865  (Pleaders,  Mooktears  and 
Revenue  kgeaii)  —  continued . 

(1) —  Difmiisai  of  mooktears  —  Powers  of 
Magistrate. — A  Migiscraie  has  no  powBr  to 
dismiss  a  mooktear  generally,  unless  he  be  con- 
victed 01  an  ofience  involving  moral  turpitude  or 
infamy.  QUEEN  v.  SHAM  CHAND  CHOWDEY, 
1  W.R.  Or.  34= 

(2)  — Evidence  to  justify  removal  of  mooktear 
from  profeision.  —  Evidence,  v?hich  does  not 
support  a  conviction  on  a  criminal  charge, 
cannot  justify  a  removal  from  the  profession  of 
a  mooktear.  In  the  matle>-  of  NIL  KUNT 
Biswas,  Mukte  .r,  9  W.R. Or.  29. 

(3) — S.  5—"  Act,"  meaning  of. — The  v?ord 
"  act  "  lu  this  section  signifies  the  doing  some- 
tLiLg  as  the  agent  of  the  principal  party  which 
shall  be  recognized  or  taken  notice  of  by  the 
Court  as  the  act  of  that  principal.  Nothing  in 
the  words  of  the  Act  or  in  its  spirit  prevents  a 
person  as  a  private  agent  from  going  between  the 
prisoneror  the  duly  authorized  vakil  upon  whom 
the  real  responsibility  of  the  defence  rests.  Inre 
FUZZLE  ALT,  IS  W.R.  Cr.  8,  [B.,  6  C.  585,  14 
C.  556,  P.B.,  m  A.  380.] 

(4) — S.  11 — Mooktear  "  acting  "  in  Criminal 
Court. — The  mere  writing  of  a  petition  for  a 
party,  who  afterwards  presents  that  petition 
himself,  is  not  "acting"  as  a  mooktear  in  a 
Criminal  Court  within  the  meaning  of  this 
section.  In  re  KALI  CH.-baN  CHUND,  9B.L.R. 
App.  18  =  18  W.R. Cr.  27.  [iJ.,  16C.  585,  14 
C.  556,  F.B.J 

(5)— S.  l^— Charge  against -pleader — Nature 
of  enquiry.— When  conduct  is  charged  against 
any  pleader  ol  a  Suooroinate  Courc  which,  if 
proved,  would  amount  do  aa  offence,  the  conduct 
should  be  enquired  into,  not  simply  as  improper 
conduct,  but  as  an  ofience  to  be  maae  the 
ground  (it  established)  of  his  dismissal  under 
the  above  section.  In  the  matter  of  Ganesh 
Chunder  Gangooly,  13  W.R.  456. 

(6) — S.  14 — Unprofessional  conduct — Com- 
mibSiOi.  to  mooktean — Criminal  offence. — If  a 
mooktear,  who  is  paid  for  his  services  by  his 
employer,  were  to  receive  in  addition,  without 
the  knowledge  of  his  employer,  a  percentage  or 
commission  from  the  pleader,  be  would  be 
answerable,  not  only  in  the  Civil  Court,  but 
also  in  the  Criminal  Court,  to  a  charge  of 
obtainicg  money  improperly  from  his  employer. 
In  the  matter  of  PEary  MOHUN  GOOHO,  11 
BLR.  312. 

(7) — S.  15—"  For  any  other  reasonable  cause,'' 
meaning  of. — A  mooktear  may  be  suspended  or 
dismissed  for  any  reasonable  cause,  the  words 
"  for  any  other  reasonable  cause "  in  s.  15 
referring  to  cases  of  other  than  professional 
misconduct.  When  a  mooktear  is  alleged  to 
have  committed  some  impropriety  for  which 
he  could  not  be  criminally  prosecuted,  and 
which  does  not  come  under  the  denomination 
of  professional  misconduct,  the  High  Court 
may  institute  inquiries  suo   motu,   and,  if  it 


/. — Imperial  Acts — continued. 

Act  XX    of  1865  (Pleaders,  Mooktears  and) 
Revenue  Agents) — continued. 

thinks  that  any  reasonable  cause  other  than 
professional  h-^a  been  established,  may  suspend 
or  dismiss  the  mooktear  without  the  necessity 
of  either  a  written  charge  or  notice,  so  long  as 
the  mooktear  had  every  facility  for  knowing 
what  he  was  charged  with  and  for  making  his 
answer.  In  re  GOLABKHAN,  MOOKHTEAR, 
16  W.R.  Cr.  15  =  7  B.L.R.  179.  [F.,  27  G. 
10iJ3  ;  B.,  29  C.  890.] 

(8)— S.  \Q— Charge  of  ynisconduct  against 
pleaders  and  mcoktears— Befort  to  High  Court. 
— Any  charge  of  misconduct  against  a  pleader 
or  mooktear  holding  a  certificate  under 
the  Act,  other  than  a  recorded  conviction  of  a 
criminal  ofience,  must  be  made  and  substantia- 
ted, and  a  report  submitted  to  the  High  Court 
as  provided  by  s.  16.  In  re  SUDUROODDEN 
Mahomed,  Mooktear,  7  W.R.  316. 

(9) — S.  16 — Initiating  proceedings  against 
pleader — Jurisdiction  of  Zillah  Judge — Place  of 
inquiry, — A  Zillah  Judge  is  incompetent  to  in- 
itiate proceedings  against  a  pleader  of  the  lower 
grade  under  the  above  section,  which  requires 
that  the  inquiry  should  be  made  by  the  Court 
in  which  the  pleaJer  committed  the  act  of 
misconduct.  In  the  m  alter  of  KOMLA  KANT 
Deghal,  11  W.R    127. 

(10) — S.  16 — Poivtr  0/  Zillah  Judge  to  dis- 
viiss  pleaders. — .A  Zillah  Judge  has  no  power, 
after  the  1st  January,  1866,  to  make  ao  order 
under  Act  XVIII  of  1852  dismissing  a  pleader. 
He  should  proceed  under  s.  16  of  Act  XX  of 
1865.  and  refer  the  matter,  with  bis  report,  to 
the  High  Court.  Even  under  Act  XVIII  of 
1852,  under  which  the  Judge  erroneously  acted' 
in  this  case,  a  pleader  was  liable  to  dismissal, 
only  on  proof  of  conviction  ct  a  criminal  ofience 
by  a  competent  Court,  or  on  proof  of  a  declara- 
tion or  finding  by  a  competent  Court  (in  a  suit 
or  proceeding  to  which  the  pleader  was  a  party) 
that  he  was  guilty  of  a  breach  of  trust,  or  for 
fraudulent  or  dishonest  conduct  in  the  discharge 
of  his  professional  duty;  and  this,  also,  after 
notice  and  adjudication  as  prescribed  by  s.  4. 
In  the  matter  of  the  vetition  of  Ahueenood- 
deen  Ahmed,  6  W.R.  Mis.  5.  [F.,  27  C. 
1023.] 

(11) — S.  \& -Power  of  Magistrate  to  suspend 
mooktear. — Where  a  Magistrate  suspended  a 
mooktear  for  three  months  for  wilfully  mak- 
ing a  false  statement,  it  was  held  that  the 
Magistrate  had  no  power  to  suspend  the  mook- 
tear under  the  Act,  and  his  suspension  was  set 
aside.  In  re  BancHANIDHI  MAHANTY,  17 
W.R.  Cr.  6. 

(12) — S.  16 — Power  of  Magistrate  to  suspe7id 
mooktear  — Held-  that  a  Magistiate  had  no 
power  to  suspend  a  mooktear  unuer  the  Act. 
ROOPO  BEWA  v.  Kekaroo,  21  W.R.  Cr,  41. 
[F.,  7  C.L.R.  168.] 

(13) —  S.  16 — Suspension  or  dismissal  of 
mooktears— Procedure.— The   procedure    under 
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Act  XX  of   1863  (Pleaders,  Hooktears    and 
Revenue  kgeats)— continued, 

B.  16  refers  only  to  oases  of  professional  mis- 
conduct, the  words  "  any  suoh  miaoonduot  as 
aforesaid "  being  connected  with  the  words 
"grossly  improper  conduct  in  the  discharge  of 
his  professional  duty."  In  re  GOLAB  KHAN, 
16  W.R.  Or.  15  =  7  B.L.R.  179. 

(14) — S.  l6~-Notice  before  suspending  mook- 
tear. — Before  a  Magistr-ite  can  suspend  a 
mooktear  from  practice,  he  must  observe  the 
requirements  of  the  above  section,  and  furnish 
the  mooktear  with  a  copy  of  the  charge  against 
him,  and  a  notice  fixing  a  day  on  which  such 
charge  will  be  taken  into  consideration. 
In  the  matter  of  GOLABKHAN,  MOOKHTEAR, 
15  W.R.  171  =  6  BLR.  App.83.  [R.,  16  W.R. 
Cr.  15.] 

(151 — S.  16 — Using  improper  expressions  dur- 
ing argument — Procedure. — In  this  case  the 
High  Court  declined  to  strike  a  pleader  ofi  the 
rolls  for  using  improper  expressions  during  the 
argument  of  a  case  before  a  Zilla  Judge,  who 
recommended,  after  observing  the  requirements 
of  s.  16  of  the  Act,  that  such  punishment 
should  be  awarded.  The  Zillah  Judge  should 
have  called  the  pleader  to  order,  and  required 
him    to   apologize.      In   the  matter  of  CRUISE, 

Pleader  of  the  Judge's  Court,  pur- 
NEAH,  14  W.R.Cr.  53. 

(16) — S.  \&— Acquittal  of  pleader, — In  a  case 
tried  under  the  provisions  of  the  above  section, 
where  the  Subordinate  Court  is  of  opinion  that 
the  pleader  should  be  acquitted,  it  is  not 
necessary  that  there  should  be  any  report  to  the 
Judge.  In  the  matter  of  RAM  KiNKUR  SEIN, 
13  W.R.  67. 

(17) — S.  16 — Omission  to  examine  record  be- 
fore applying  for  stay  of  execution  proceedings — 
Not  verifying  statement  of  parties. — The  omis- 
sion of  a  pleader  to  examine  the  record  of  the 
case  before  making  an  application  to  stay  exe- 
cution proceediogs  upon  the  ground  of  a  com- 
promise was  held  not  to  amount  to  grossly 
improper  couduct.  But  his  not  verifying  the 
statement  of  the  parties  who  came  to  him  and 
made  their  statements  (one  of  them  being  a 
mooktear)  was  considered,  at  the  most,  to 
amount  to  carelessness  but  not  grossly  improper 
conduct  ;  whilst  his  omission  to  obtain  the 
authority  or  concurrence  of  the  senior  pleader 
in  the  case  could  not  be  said  to  be  improper 
conduct  within  the  meaning  cf  the  Act — 
certainly  not  such  grossly  improper  conduct  as 
called  for  the  punishment  of  suspension  for  six 
months.  In  the  case  of  Sreenath  ROY, 
Pleader,  i?  W.R.  405. 

(18)  — S.  34— See  MAGISTRATE,  DUTY  OF, 
5  B.L.R.  Ap.  89. 

(19) — Ss,  44,  45 — Suspension  of  High  Court 
pleader  by  Zilla  Judge. — A  Zilla  Judge  has  no 
power  under  the  Act  to  suspend  a  pleader  of 
the  High  Court  from  practising  in  the  Courts 
of  bis  district  on  the   ground  of  incompetency. 

13 
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Act  XX  of    1865   (Pleaders,    Hooktears  and 
Revenue  Agents)— concluded. 

His  proper  course  is  to  make  a  representation 
to  the  High  Court.  In  the  mitter  of  BABOO 
KisHOREE  Lall  Sircar,  14  W.R.  217. 

(30)— 8.  45— See  No.  19,  supra. 

Act  VIIl  of  1866  (Criminal  Procedure). 

[Rep.,  act  VIII  OF  1869.] 

See  Magistrate,  Jurisdiction  of— Mis- 
cellaneous, 7  W.R.  Cr.  11. 

Act  XI Y  of  1866  (Indian  Post  Office). 

[RSP.,  Act  VI  OF  1898.] 

See  ACT  VI  OP  1898. 

(l)~Abetment— Penal  Code,  s.  109.—  This 
Act  does  not  provide  for  the  punishment  of 
abetting  an  offence  under  it.  Under  s.  109, 
I.P.C.,  the  abetment  must  be  cf  an  offence 
punishable  under  that  Act,  and  not  of  an 
offence  puni.shable  under  a  distinct  and  special 
law.  Queen  v.  Ramlugan  Lall  Moon- 
SHEE,  7  W.R.  Cr.  54. 

(2)— See  ABETMENT,  7  W.R.  Cr.  54. 

(3) — Sentence  under  Post  Office  Act —  See 
Revision— SENTENCES,  17  W.R.  Cr.  50. 

(4) — Ss.  2,  47,  53 — Jurisdiction  over  offences 
under  s.  47. — Under  the  provisions  cf  s.  53  of 
Act  XIV  of  1866,  with  the  interpretation  given 
in  s.  2  of  that  Act,  a  subordinate  Magistrate  is 
competent  to  convict  of  an  offence  under  s.  47. 
Reg.  v.  VITHU   bin  MALLU,  5  B.H.C.  Cr.  36. 

(5)— S.  37 — Postage  stamps  issued  by  the 
Government  for  the  purpose  of  Revenue — Twice 
using  them  if  an  offence — Penal  Code,  s.  262. — 
Under  the  provisions  of  s.  37  of  the  above  Act, 
postage  stamps  are  stamps  issued  by  Govern- 
ment for  the  purpose  of  revenue  within  the 
meaning  of  the  Penal  Code.  Hence,  a  person 
is  punishable  under  s.  262,  I.P.G.,  for  using  a 
postage  stamp  twice.  EMPRESS  v.  SiTARAM, 
5  C.P.L.R.  43,  Cr. 

(6) — S.  47 —  Jurisdiction  of  Subordinate 
Magistrate. — A  Subordinate  Magistrate  has 
jurisdiction  to  try  a  prisoner  for  an  offence 
under  the  above  section.  REG  v.  VlTHU  bin 
Mallu,  5  B.H.C.  Cr.  36. 

(7)— S.  4T— Penal  Code,  s,  166— Post-master 
absenting  himself  from  the  stat'on  loithout 
notice. — A  post-master,  absenting  himself  from 
the  station  without  giving  notice  and  thereby 
causing  delay  in  the  despatch  of  the  mail,  is 
guilty  of  an  offence  under  s.  47  of  the  Post 
Office  Act,  and  not  under  s.  166,  Penal  Code. 
In  re  Viraswami  Naick,  1  Weir  72.  See,  also, 
Revision  Case  No.  i  of  1S77,  l  Weir  860. 

(8)— 8.  47— See  No.  4,  supra. 

(8-a) — S.  48 — Opening  of  a  newspaper  by  a 
person  employed  in  the  Post  Office— Fraudulent 
intention.— 'Lh.Q   opening   of  a  newspaper  by  a 
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Act  XIY  of  1868  (Indian  Post  Office)— concZa. 

person  employed  in  the  Post  Offi3e  and  re- 
placing it  in  its  envelope,  does  not  constitute  an 
ofience  under  the  above  section  as  it  could  not 
be  said  that  the  accused  stole,  fraudulently 
appropriated,  wilfully  secreted,  destroyed  or 
threw  away  any  letter  or  other  article  sent  by 
post.  There  must  he  a  fraudulent  intention  in 
the  act  of  the  accused  before  he  can  be  con- 
victed under  the  above  spction.  Iji  re  Px\NNA 
LALL,  MOOKERJI,  19  W.R.  Cr.  i. 

(g)._g.  48— Person  assisting  sorting  clerk 
secreting  bearing  letters  to  be  given  to  delivery 
peon  for  the  purpose  of  sharing  the  bearing  post- 
age—Penal Code,  ss.  378  and  403.— The  ac  juaed, 
being  in  the  employ  of  a  Post  Office,  assisted 
the  sorting  clerk  in  sorting  letters,  and  secreted 
two  bearing  letters  with  the  intention  of  giving 
them  to  the  delivery  peon  and  to  share  with 
him  the  bearing  postage  which  the  latter  would 
collect.  Held,  that  the  accused  did  not  intend 
to  wilfully  secrete  the  letter  within  the  mean- 
ing of  s.  4S,  Indian  Post  Office  Act,  as  there 
was  not  such  secreting  or  concealment  of  letters 
as  would  frustrate  or  tend  to  frustrate  their 
delivery  to  the  addressees.  Held,  further,  that 
he  was  guilty  of  stealing  and  of  fraudulently 
appropriating  the  letters  within  the  meaning  of 
that  section,  and  also  of  theft  and  of  attempt 
to  commit  dishonest  misappropriation  of  pro- 
perty within  the  meaning  of  the  Penal  Code. 
Queen-Empress  v.  Venkatasami,  14  M. 
229  =  1  Weir.  860. 

(10) — S.  i8— Solitary  confinement  if  can  be 
mvarded  as  part  of  sentence. — Solitary  confine- 
ment cannot  be  awarded  as  part  of  a  sentence 
passed  under  s.  48,  Post  Office  Act.  EMPRESS 
V.  MUKH  Ram,  24  P.R.  1879,  Cr. 

(11)— S.  48— See  ACT  XVII  OF  1854,  s.  50, 
3  B.H.C.  Cr.  8. 

(12)— S.  50  (  =  s.  55  of  Act  VI  o/ 1898)— Scope 
of  the  section, — The  word  "  prepare  "  in  s.  50  of 
the  Act  includes  the  obtaining  of  signatures  to 
a  book  that  a  postman  is  bound  to  keep  in  proof 
of  his  having  visited  the  villages  in  his  capacity 
as  postman.  PUBLIC  PROSECUTOR  v. 
Veerabadran  SERVAI,   1  Weir.  862. 

(13)— S.  53— See  No.  4,   supra, 

Act.XX  of  1866  (Indian  Registration). 

[REP.,  ACT  VIII  OF  1871.] 

See  ACT  VIII  OF  1871. 

See  ACT  III  OF  1877. 

(D— See  False  Evidence,  6  W.R  Cr.  81. 

(2)— S.  91  (  =  s.  82,  Act  Illof  isn)— Offence 
under  section  not  triable  by  Jury, — An  offence 
under  the  above  section  ought  not  to  be  tried 
with  the  assistance  of  a  Jury.  Where,  how- 
ever such  offence  was  tried  with  the  assistance 
of  a  Jury,  and  the  verdict  of  the  Jury,  who 
were  unanimous  in  convicting  the  prisoner, 
was  approved  of  by  the  Sessions  Judge,  the  High 
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Court  considered  it  unnecessary  to  quash  the 
proceedings.  QUEEN  v.  ABDOOL  KAREEM, 
14  W.R.  Cr.  32. 

(3)~S.  91 — False  statement  before  Sub- 
Beqistrar— Penal  Code,  s  423. — A  vendor,  to 
defeat  the  claims  of  pre-emptors,  stated  in  the 
sale-deed  that  the  purchase-money  was  more 
than  he  actually  received,  but  contradicted 
himself  before  the  Sub-Registrar  and  admitted 
what  he  really  received.  The  vendee,  however, 
stated  he  was  in  fault,  and,  on  the  same  day, 
brought  the  rest  of  the  money  to  the  Sub- 
Registrar,  who  refused  either  to  receive  it,  or  to 
register  the  deed.  Held  that  the  vendor  was 
guilty  of  an  offence  under  the  section  and  that 
the  vendee,  though  he  had  neither  committed 
an  offence  under  the  section  nor  abetted  one, 
was  gmlty  of  an  offence  under  s.  423,  Penal 
Code.  Crown  v.  Saudagur,  23  P.R.  1869,  Cr. 
[fi.,  10  P.R.  1902.  34  P. W.R.  1908  =  16  P.R. 
1908,  Cr.  =  8Cr.  L.J.  486.] 

(4)— Ss.  91,  95  (  =  ss.  82  and  83,  Act  III  of 
1877)-  Commitment  to  Sessions. — The  commit- 
ment to  the  sessions  of  a  case  of  an  offence 
under  s.  91  of  the  Act  is  not  illegal.  REG.  v. 
RAVLOJIRAV  bin  Hanmantrav,  5  B.H.C. 
Cr.  7. 

(5)— Ss.  93  and  94  {  =  ss,  82  and  83,  Act  III 
of  1877) — Cheating  by  personation — Registering 
document,— Where  A  intended  to  register  a  deed, 
but  was  too  ill  to  do  so,  and  B,  who  was  known 
to  A,  personated  A,  and  had  the  deed  registered 
in  her  name,  it  was  held  that,  in  the  absence 
of  anything  to  prove  that  it  was  intended  to 
defraud  anybody,  A  was  not  guilty  of  cheating 
by  personation  under  s.  419,  Indian  Penal  Code 
but  of  an  offence  under  s.  93  of  the  Registra- 
tion Act.  C  and  D,  who  abetted  A,  were  con- 
victed of  an  offence  under  s.  94  of  the  Act. 
In  the  case  of  LOOTHY  Bewa,  11  W.R.  Cr  24 
=  2  B.L.R.  25.  Cr.  [R.,  13  B.  506,  32  C  775 
=  1  C.L.J.  469  =  9  C.W.N.  807  ;  F.,  5  Bom.  L. 
R.  138.] 

{6)—Ss.  93,  94 — False  personation. —  Three 
persons,  who  put  up  a  fourth  to  personate  one 
whose  authority  was  required  to  complete  a 
conveyance  of  immoveable  property,  were  held 
guilty  under  the  above  section.  QUEBN  v. 
SOLEEMOODDEEN,  7  W.R.  Cr.  63. 

(7)— Ss.  93  and  95— See  ACT  III  OF  i877, 
s.  82,  8  B.L.R.  422  =  17  W.R.  Cr.  39. 

(8)— S.  94— SeeNos,  5  and  6,  supra. 

(9)— Ss.  94,  95  (  =  ss.  82  and  83  of  Act  III  of 
1877) — False  personation  before  registering 
officer  triable  exclusively  by  Court  of  Session. — 
The  offence  of  abetting  false  personation  before 
a  registering  officer,  punishable  under  s.  94  of 
the  Act  with  imprisonment  for  a  term  which 
may  extend  to  seven  year?,  is  triable  exclu- 
sively by  a  Court  of  Session.  REG.  v.  SUPDU, 
Rat.  Un.  Cr.  C.  51. 

(10) — Ss.  94,  95— Punishment  for  abettor.  — 
Under  the   above  section,   an  abettor  may  be 
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Act  XX  of  1866  (ladiaa  Regiatration)— c2(2. 

punished  more  severely  than  his  principal  can 
be.  QUEEN  V.  GOPAL  PROSAUD  SEIN,  8 
1».  R.  Cr.  16. 

(11)— S.  95  (  =  s.  83,  Act  III  of  1877)  — 
Offence. — A  Sub-Registrar  under  the  Act  has  no 
power  to  investigate  into  the  comoiittal  of  an 
offence  committed  before  him  in  the  registra- 
tion of  any  document,  but  should  cause  the 
complainant  to  proceed,  under  s.  66,  Grim.  Pro, 
Code  (1861),  before  the  Magistrate,  or  before 
an  officer  authorised  to  receive  such  complaint. 
The  sanction  of  the  Registrar,  under  the  above 
Act,  relates  to  a  prosecution  to  be  instituted  by 
the  Sub  Registrar  for  an  ofience  under  the  Act. 
Queen  v.  Haridas  Kundu,  4  B.L.R.  App. 
69  =  13  W.R.  Cr.  21. 

(I'i)— S.  95-Sse  ACT  Ifl  OF  1877,  a.  83,  10 
W.R. Cr.  21  =  6  B.L.R   693,  note. 

(13)— 8.  95  — See  SESSIONS  JUDGE,  JURIS- 
DICTION OF,  6  B.L.R.  692  =  15  W.R.  Or.    53. 

(14)— S  95— See  Nos.  4,  7,  9  and  10.  supra. 
Act  III  of  18S7  (Public  Gambling). 

[SHORT  TITLE  GIVEN,  ACT  V  OP  1897.  S.  18 

Rep.,  act  XVI  OP  1874.   Preamble  and  s.  2 

AMENDED.  ACT  XII  OP  1891.  TITLE.  PRE- 
AMBLE AND  S.  1  AMENDED,  ACT  I  OP  1903. 
Rep.  (IN  BURMA).  BUR.  ACT  I  OP  1899. 
Declared  in  force  in  certain  Railway 
■iiands,  act  xiv  op  1874  s.  10  ;  in  british 

BALUCHISTAN,  Reg.  I  OP  1890,  S.  3.] 
See  Ben.  Act  II  op  1867. 
See  Bom.  act  III  OP  1866. 
See  BOM.  Act  IV  OP  1887. 
See  Bom.  Act  I  of  1890. 
See  BUR.  ACT  XVI  OP  1884. 
See  Bur.  act  I  OP  1899. 

(\)—Con'itruction  of  4ci.  — The  Gambling  Act 
is  a  penal  law,  and  one  of  a  very  stringent 
character,  and  so  its  provisions  are  to  be  very 
closely  interpreted  ;  and  are  not  to  be  extended 
80  as  to  meet  cases  which  do  not  strictly  fall 
within  them.  Queen-EMPRESS  v.  NGA  SO 
GYI,  L  B.R.  1872-1892,  63.  QUBEN-EM- 
PRESS  V.  NGA  Tu,  L  BR.  1872  -1892,  86. 

(2) — Gambling,  lohen  picnishabie. — Gambling 
is  not  ordinarily  punishable  as  an  oSence.  It 
is  only  so  punishable  when  carried  on  in  a 
common  gaming  house,  or  in  a  public  street  or 

place.    Queen  v.  Sheoshunkur  Singh,  3 
N.W.P.  1. 

(3) — Gatnbling,  when  punishable. — Gambling 
is  not  punishable  by  law,  unless  it  be  carried 
on  in  public  places  or  thoroughfares  or  in  com- 
mon gaming-houses.  QUEEN  v.  SUJJAD  ALI, 
3  N.W.P.  134. 

(4) — What  is  common  gaming  house. — Com- 
mon gaming-houses  are  houses,  etc.,  in  which 
instruments  of  gambling  are  kept  or  used  for 
the  profit   or  gain   of   the   owner  or  occupier. 
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whether  by  way  of  charge  for  the  use  of  the 
instruments  of  gaming  or  of  the  house,  or 
otherwise  howsoever.  QUEEN  v.  SUJJAD  ALI, 
3  N.W.P.  134. 

(5) — S.  1 — Common  gaming  house  defined. — 
Where  the  occupier  of  a  house,  wherein  games 
of  chance  are  played,  derives  his  profits,  not 
from  any  charge  for  the  use  of  the  house,  or  of 
the  instruments  of  gaming  or  in  any  manner 
ejiisdem  generis,  but  from  the  game  itFelf,  the 
house  is  a  common  gaming  house.  EMPEROR 
V.  ABDUL  3ATTAR,  27  A.  567  =  2  A.L.J.  414  = 
A.W.N.  19CS,  106  =  2  Cr.  L.J.  24S. 

(6) — Ss  1  ani]3—  Garden  enclossed  with  hedge. 
—  A  garden  enclosed  witb  a  hedge  or  ditch, 
where  gambling  takes  place,  cannot  be  consi- 
dered as  a  "  common  gaming  house,"  ABBI  v. 
Queen-Empress,    14  P.R.  1896,  Cr. 

(7) — Ss,  1  and  4  —Lottery-tickets  if  instru- 
ments of  gaming,  —Lottery-tickets,  by  reference 
to  which  it  is  to  be  decided  whether  the  holder 
or  purchaser  wins  the  whole,  or  any  part,  of  any 
stakes,  are  instruments  of  gaming  within  the 
above  sections  ;  and  they  are  instruments  of 
gaming  of  a  nature  similar  to  cards.  ANONY- 
MOUS, 12  W  R.  Cr.  34. 

(8)— Ss.  1,  i— Issuing  a  warrant  of  search  on 
information  given  in  general  terms—Illegal. — A 
Magistrate,  on  a  report  made  by  the  police  that 
a  great  deal  of  gambling  was  going  on  and  that 
it  gave  rise  to  numerous  ofiances,  issued  a  war- 
rant directing  the  search  of  a  certain  house 
which  the  police  report  did  not  state  was  used 
as  a  common  gaming  house,  and  the  owner  of 
which  was  only  accused  of  gambling.  On 
searching  the  house,  the  accused  was  found 
with  other  persons  seated  round  the  board  and 
dice.  The  accused  was  convicted  under  s.  4  of 
the  Act.  Held  that  the  Magistrate  was  wrong 
in  issuing  a  warrant  upon  the  information  given 
by  the  police  in  general  terms  and  that  there 
was  nothing  to  show  that  the  house  was  a 
common  gaming  house  as  defined  in  s.  1  of  the 
same  Act.  Queen-EMPRESS  v.  YUSUF 
HUSAIN,  A.W.N.  1889.  162,  [B.,  30  A.  60  =  5 
A.L.J.  59  =  A.W.N.  1903,  9  =  7  Cr.  L.J.  19.] 

(9)— S.  2 — Limits  toithin  tuhich  Act  in  force — 
Municipal  boundaries  —  Subsequent  alteration 
of  Municipal  boundaries, — Where  the  Lieute- 
nant-Governor, under  the  powers  conferred  by 
Act  III  of  1867,  declared  by  notification  that 
the  Act  should  be  in  force  within  the  bound- 
aries of  the  Municipality  of  Mirzapur  and  those 
boundaries  were  subsequently  revised,  and  an 
oSence  was  committed  within  the  boundaries 
as  existing  at  the  time  of  the  notification  under 
Act  III  of  1867,  but  without  the  boundaries  as 
revised,  held,  that  the  boundaries  for  the  pur- 
pose of  Act  III  of  1867  must  be  taken  to  be 
those  as  existing  at  the  time  of  the  notification 
under  that  Act.  JANAK  v.  KING-EMPEROE, 
A.W.N.  1906,  133  =  3  Cr.L.J.  439. 

(10) — S.  2 — Notification  extending  provisions 
of  tJie  Act — Validity. — The  Notification  ia  th& 
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Act  III  of  1867  (Pablic  Gambling)— continued. 

PuDJ'ib  Gazette  extending  the  whole  of  the 
provisions  of  the  Act  to  a  town,  are  not  ineffec- 
tual by  reason  of  their  defining  the  limits  of 
the  town.  ELLAHI  BaKHSH  v.  EMPRESS, 
12  P.R,  1886,  Cr. 

(11) — S.  2 — Notification  extendinq  the  provi- 
sions of  Act  to  a  town—  Cajitonment  not  included. 
— A  notification,  extending  the  provisions  of 
the  Act  to  a  "  town"  cannot  be  held  to  include 
an  extension  of  the  Act  to  the  cantonment. 
Baja  v.  Empress,  23  P.R.  1887,  Cr, 

(12) — Ss.  2,  3  and  i—Extending  provisions  of 
Act  to  a  place  —  Notification  in  one  issue  of 
Gazette. — The  Act,  or  any  of  its  provisions, 
cannot  be  extended  to  a  town  or  place,  to  which 
the  Act  does  not  ipso  facto  apply  under  the 
terms  of  s.  2,  by  the  mere  publication  of  a  noti- 
fication   in    one    issue     of    the    Gazette   only. 

Bhan  v.  Empress,  3  P.R.  1885,  Cr. 

(13) — Ss.  2,  13 — Gambling — ' Liinits  aforesaid' 
meaninq  of. — Gambling  on  a  kachcha  public 
road  outside  the  limits  of  a  Municipality,  to 
which  the  provisions  of  the  Gambling  Act  have 
been  extended,  is  an  offence  under  s,  13  of  that 
Act,  because  the  words  "limits  aforesaid"  in 
that  section  refer  to  the  whole  of  the  territories 
under  the  administration  of  a  Lieutenant 
Governor.  Radhe  v.  EMPEROR,  12  Cr.  L.J. 
107  =  9  lad.  Cas.  630. 

(14) — S.  3 — Evidence  of  use  of  instruments  of 
gaming  essential  lor  conviction. — In  order  to 
support  a  conviction  under  s.  3,  Act  III  of  1867, 
of  keeping  a  common  gaming  house  as  defined 
by  s.  1  of  that  Act,  there  must  be  evidence  that 
instruments  of  gaming  were  kept  or  used. 
AH  Kyi  v.  Queen-Empress,  L.B.R.  1872— 
1892,  532. 

(15) — S.  3— The  mere  finding  of  cards,  dice, 
etc.,  is  not  evidence  that  the  house  is  a  common 
gaming  house.  The  owner  or  tenant  must 
derive  profit  or  gain  from  the  gambling. 
Crown  v.  Chunni  Mull,  19  P.R.  1871,  Cr. 
[ii.,9  P.R.  1876,  29  P.R.  1881 ;  Commented  on, 
7  P.R.  1882.] 

(16)— s.  3— See  Grim.  Pro,  code,  1898, 
s.  556,  U.B.R.  1897—1901,  Vol.  I,  125. 

(17)— S.  3— Sfe  Nos.  6  and  12,  supra, 

(18) — Ss.  3  and  A^ — Common  gambling-houses 
— Keeping  such  houses  and  gam.bling  in  thevi  by 
owner  —  Separate  convictions. — A  man,  who 
keeps  a  common  gaming  house  and  gambles 
in  it  himself,  cannot  be  convicted  and  separately 
sentenced  under  ss.  3  and  4  of  the  Act.  QUEEN- 
EMPRESS  v.  NGA  NGUE  HLAING,  L  B.R. 
1893—1900,  459. 

(19) — Ss,  3,  i— Eight  of  house-owner, — In  a 
case  under  ss.  3  and  4  of  the  Gambling  Act,  the 
owner  of  the  house  should  be  allowed  to  prove 
that  the  house  was  not  used  as  a  common-gam- 
ing house.  QUEEN-EMPRESS  V.  NGA  SO  GYI, 
li.B.R.  1872-1892,  53. 
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Act  III  of  1867  (Pablic  Ga.mhliag)— continued:. 

(20) — Ss.  3,  4 —  Convictions  wider  sections^ 
esse7itial  for, — In  order  to  sustain  a  conviction 
under  ss.  3  and  4  of  Act  III  of  1867,  it  must  be 
shown  that  the  house  in  which  the  alleged 
offence  was  committed  was  a  common  gaming 
house  within  the  meaning  of    s.   1   of  the    Act» 

Crown  v.  puttah,  i6  P.R,  1867,  Cr. 

(21) — Ss.  3,  4 — Misjoinder  of  charges— Discre- 
tion of  Chief  Court  to  hear  pleader  in  revisioii. — 
Held,  that,  a  person  accused  under  s.  3  of  th© 
Gambling  Act  cannot  be  tried  together  with  the 
persons  accused  under  s.  4  of  the  Act,  on  the 
ground  of  misjoinder  of  charges.  Obiter  :  — 
When  the  District  Magistrate  has  refused  to- 
appoint  a  legal  practitioner  to  represent  th& 
Crown  in  revision,  the  Chief  Court  must  decline 
to  hear  him.  Makhan  v.  Crown,  5  P.W.R. 
1910,  Cr.  =  5  Ind.  Cas.  720.    [7J  ,  9N.L.R.  68.] 

(22) — Ss.  3,  i— Conviction  when  sustainable, 
— Before  a  conviction  could  be  had  under  s.  3  or 
s.  4  of  Act  III  of  1867,  it  should  be  proved  that 
cards,  dice,  tables  or  other  instruments  of  gam- 
ing were  "  kept  or  used  for  the  profit  or  gain  of 
the  person  owning,  occupying,  using  or  keeping 
the  house,"  EMPRESS  v.  MUSSAMMAT  KASHI^ 
6  C.L.R.  17,  Cr.  [Rel.,  12  Cr.  L  J.  28  =  8  Ind. 
Cas.  1127  =  6  N.L.R.  168.] 

(23) — Ss,  3,  4 — Sentence  of  imprisonment  and 
fine. — A  sentence  of  imprisonment  and  fine 
under  s,  3  or  s.  4  of  Act  III  of  1867  is  illegal. 
QUKEN-EmPRESS  v.  NGA  TEA  DiNU,  L.B.R. 
1872-1892,  434. 

(24) — Ss,  3,  4. — Fine  is  a  more  appropriate 
form  of  punishment  for  a  first  offence  under  s.  4 
than  imprisonment.  A  Magistrate  should 
strongly  mark  the  distinction  between  offences 
under  s.  3  and  s.  4  of  this  Act.  QueeN-Em- 
PRESS  V.  NGA  Po  TU,  L  B.R.  1872—1892,  428. 

(25) — Ss.  3  and  4 — Presumption. — A  warrant 
issued  for  the  search  of  '  any  house'  which  the 
Police  officer  to  whom  it  was  issued  might 
consider  proper  to  search  was  an  illegal  warrant 
within  the  meaning  of  the  Gambling  Act,  and 
any  search  made  under  it  was  not  such  as  was 
contemplated  by  the  Act.  The  result  of  the 
illegal  act,  however,  is  that  no  presumption 
whatsoever  can  be  drawn  in  accordance  with  the 
Act  such  as  is  allowed  by  the  terms  thereof  to 
be  drawn  in  the  case  of  a  legal  search.  Evi- 
dence can  be  given  to  show  that  the  house  is  a 
gambling  house.  Hargobind  v.  King- 
Emperor,  10  A.L.J.  355  =  17  Ind  Cas.  576  =  35 
A.  1  =  13  Cr  L.J.  832.  [Appl..  15  Cr.  L.J.  19  = 
22  Ind.  Cas.  163  =  11  A.L.J.  933.] 

(26)  — Ss.  3,  4 — Offences  under— Joint  trial — 
Legalitv— See  CrIM.  PRO.  CODE,  1893,  s.  239, 
35  P.R.  1914,  Cr. 

(27)— Ss.  3,  4,  5  and  Q— Gambling  not  a»- 
offence  per  se. — Gambling  in  itself  is  not  an 
offence,  and  only  becomes  punishable  as  aa 
offence,  when  it  takes  place  in  a  commoQ 
gaming  house  or  in  a  public  place.  QUEEN-- 
EMPRESS  V.  NiAZ  AHMED,  S  C.  203,  Oudh. 
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(28)— Ss.  3,  4.  5,  6,  10— Joint  trial— One 
accused  charged  with  keeping  a  common  gaming 
house  and  the  other,  with  gambling — Same 
transaction — Nature  of  offences— Legality  of  the 
trial — Grim.  Pro.  Code.  s.  239  — Searc/i  ivar- 
rant  under  s.  5,  Act  III  of  1867— Credible  in- 
formation —Presumption  -  Some  gamblers  cited 
as  loitnesses  for  prosecution — Legality — Effect 
and  s  ope  of  s,  10  of  the  Act— Offences  under 
the  Act — Sentences  of  imprisonment — Impro- 
priety of  awarding  such  sentence. — In  execution 
of  a  warrant  issued  by  a  Magistrate,  H's  house 
was  raided.  A.  number  of  persons  among  whom 
M  was  one  were  discovered  gambling  with,  or 
in  the  presence  of  H,  the  owner  of  the  house, 
who,  if  not  gambling,  was  found  engaged  in 
levying  his  toll  for  the  use  of  iha  house  for 
purposes  of  gaming.  H,  M  and  some  others 
found  in  the  house  during  the  raid  were  placed 
before  the  Magistrate  for  trial  and  certain 
others  were  taken  as  witnesses.  In  a  joint 
trial,  M  was  convicted  under  s.  4  of  Act  III  of 
1867,  sentenced  to  undergo  15  days'  rigorous 
imprisonment,  and  H  was  convicted  under  s.  4 
and  also  under  s.  3  of  the  said  Act,  for  keeping 
a  common  gaming  house  in  which  M's  ofience 
•was  committed,  and  sentenced  to  undergo  15 
days'  rigorous  imprisonment  for  each  of  his 
ofiences.  Held  that  the  joint  trial  of  H  and  M 
was  not  illegal.  The  oSences  of  the  keeper  and 
players  arise  out  of  facts  so  inseparably  connect- 
ed together  as  to  form  a  single  transaction, 
and  therefore  the  house  keeper  who  commits 
one  ofience  in  the  transaction,  and  his  customer 
who  commits  another  (the  house  keeper  in 
substance  being  an  abettor  of  the  gambling)  are 
clearly  within  the  purview  of  s.  239,  Grim. 
Pro.  Code,  for  joint  trial  as  persoQS  accused  of 
diSerent  offences  committed  in  the  same 
transaction.  It  must  be  presumed  that  a 
warrant  issued  by  a  Magistrate  under  s.  5  of 
Act  III  of  1867  had  bean  issued  on  credible 
information.  If  the  prosecution  choose  to 
proceed  only  against  some  of  the  persons  found 
gaming  or  present  in  a  common  gaming  house, 
ihat  does  not  prevent  the  officer  conducting  the 
prosecution  from  calling  as  witnesses  persons 
who  are  not  proceeded  against,  8.  10  has  no 
application  to  such  persons.  It  is  an  enabling 
Motion  which  empowers  the  Magistrate,  out  of 
the  persons  brought  before  him  for  trial,  to 
convert  any  he  may  think  fit  into  witnesses, 
and  upon  his  doing  so,  and  subject  to  their 
deposing  truthfully,  such  persons  are  treated  as 
approvers,  and  pardoned  under  s.  11  of  the  Act. 
Held,  that  the  sentences  of  imprisonment  in- 
flicted upon  the  accused  were  improper.  The 
wording  of  ss.  3  and  4,  where,  contrary  to  the 
usual  rule,  the  punishment  of  fine  precedes  the 
alternative  of  imprisonment,  suggests  that  the 
legislature  intended  that  primarily  fine  should 
be  used  as  the  mode  of  punishment,  and  im- 
prisonment only  inflicted  in  aggravated  cases. 
An  oSence  under  s.  3  is  more  serious  than  one 
under  s,  4  ;  but  in  any  case  und3C  this  Act,  a 
Magistrate  must  have  and  must  state,  in  bis 
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judgment,  special  reasons  for  inflicting  a  sub- 
stantive sentence  of  imorisonment.  SHEIKH 
MOTi  V.  EMPfOROR.  9  N.L  R.  68  =  14  Cr.  L.J. 
293=19  Ind.  Gas.  9*9.(95  P.W.R.   1910,  Cr., 

Net  appr.) 

(29)  — Ss.  3,  4  and  6  —  Search  tuarraal  — 
Credible  information—Presumption.  — When  a 
search  warrant  purported  to  be  issued  upon 
credible  information  and  after  enquiry  signed 
by  the  District  Superintendent  of  Police,  held, 
that  it  was  open  to  the  Magistrate  to  presume, 
until  the  contrary  was  made  to  appear,  that 
the  warrant  was  issued  on  credible  information 
after  sufficient  enquiry  and  that  the  prosecution 
need  not  give  evidence,  in  the  first  instance,  of 
the  information  laid,  and  of  enquiry,  if  any, 
held  thereupon.  EMPRESS  v.  MazhAR  Ali, 
29  PR.  1881,  Cr.  (19  P.R.  1871,  Cr.,  9  P.R. 
1876,  Cr  .  R.) 

(30)  —Ss.  3,  4,  5  and  14 — Jurisdiction  of 
Magistrate — Act  XVI  of  1884  (Gaming),  s.  5 
—Crim.  Pro.  Code  (1982),  ss.  33  and  204.— 
Although  a  Second-Glass  Magistrate  may  not 
have  beon  empowered  under  s.  5  of  the  Gaming 
Act,  1884,  to  proceed  under  s.  5  of  the  Gamb- 
ling Act,  1867,  there  is  no  doubt  that  ha  has 
power,  under  s.  14  of  the  Gambling  Act,  1867, 
and  8.  201,  Grim.  Pro,  Code  (1882),  on  inform- 
ation given  to  him  that  an  ofience  had  been 
committed  under  ss.  3  and  4  of  the  Gambling 
Act  (1867),  to  take  cognizance  of  the  same  and 
to  issue  a  summons  upon  the  accused.  QUEEN- 
Emprbss  v.  Nga  SonGaung,  L.B.R.  1872— 
1892.  486. 

(31)— Ss.  3,  4,13,  16 — Rewards  toinformers. 
— There  is  no  justifijation  in  s.  16  for  the  pay- 
ment of  any  portion  of  a  fine  imposed  under 
s.  13  to  the  informer.  There  is  no  authority 
for  rewardmg  an  arresting  officer  out  of  the 
fine  imposed  under  ss.  3  and  4  of  the  Act,  or 
out  of  the  moneys  or  sale  proceeds  of  articles 
seized  and  ordered    to   be  forfeited  under   the 

Act.    Queen-Empress  v.  Nga  Tha  Zan, 
L.B.R.  1872—1892,  407. 

(32) — Ss.  3,  4  and  15  —  Question  of  what 
provision  of  the  Act  has  been  extended  to  a 
particular  locality — Whether  a  question  of  lata 
or  fact — Evidence  Act,  s.  44. — Whether  or  not 
portions  of  the  Act  had  been  extended  to  a 
particular  locality,  and  whether  the  steps  taken 
in  this  view  were  sufficient  in  law  to  effect  it, 
are  questions  of  law  and  fact,  which  the 
Criminal  Court  has  to  decide  for  itself  before 
convicting  tha  accused.  When  once  a  decision 
has  been  arrived  at,  the  point  cannot  be  re- 
opened in  a  subsequent  case,  except  where  the 
facts  of  a  particular  case  bring  it  within  s.  44, 
Evidence  Act.  GANGA  v.  EMPRESS,  41  P.R. 
1883,  Cr. 

(33)— Ss.  3,  4  and  16— Fines  —  Rewards- 
Magistrate,  Jurisdiction  of. — When  fines  are  in- 
flicted under  s.  3  or  s.  4  and  moneys  or  articles- 
are  forfeited,  the  Magistrate  trying  the  case  may 
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award  part,  or  all  of  either  the  fines  recovered, 
or  the  moneys  or  sale  proceeds  of  articles  for- 
feited, to  the  informer,  but  he  cannot  award 
both  the  fines  and  the  moneys  and  sale  proceeds 
of  articles  forfeited.  The  use  of  the  disjunctive 
"  or  "  in  s.  16  puts  it  out  of  the  power  of  the 
Magistrate  to  award  both  the  fine  and  the  con- 
fiscated property  to  the  informer,  QUEEN- 
Empress  v.  NGA  PO,  L.BR.  1872—1892,  378. 

(34)— Ss.  3  and  b— Common  gaming-house- 
Seizure  of  money  on  the  persons  of  gamblers — 
Confiscation.— The  order  of  a  Magistrate  confis- 
cating the  money  found  on  the  accused,  while 
gambling  in  a  common  gaming-house,  is  illegal, 
if  there  is  no  evidence  to  show  that  there  was 
reasonable  ground  for  suspecting  that  such 
money  was  used,  or  was  intended  to  be  used, 
for  the  purpose  of  gaming.  QueeN-EmpRESS 
V.  NGA  SHWE  TE,  L.B.R.  1872—1892,  281. 

(85) — Ss.  3,  5,  6 — Common  gambling  house, 
presumption  as  to — Search  warrant  —  Judge 
importing  his  own  knowledge  into  case — Signing 
warrant  loith  -pencil  —  Credible  information, 
warrant  issued  on  receipt  of. — A  person  was 
convicted  under  s.  8,  with  seven  others  under 
s.  4  of  the  same  Act.  His  house  was  entered 
and  searched  under  a  warrant,  signed  by  the 
Magistrate  with  a  pencil,  reciting  that  the 
Magistrate  had  reason  to  believe  upon  credible 
information  that  the  house  was  used  as  a  com- 
mon gaming-house,  and  authorising  a  police 
oflScer  to  enter  and  search  it.  The  police  officer 
was  examined  as  a  witness,  and,  in  cross- 
examination,  deposed  that  he  informed  the 
Magistrate  that  he  had  received  "credible  infor- 
mation that  gamblmg  was  going  on."  The 
Magistrate  in  his  judgment  stated  that  "  the 
search  warrant  obtained  by  the  City  Inspector 
was  signed  by  me  on  credible  information 
received  from  him  to  the  eSect  that  the  house 
was  used  as  a  common  gaming  house."  Held 
that  "  a  Judge  ought  not,  without  giving  evi- 
dence as  a  witness  in  the  usual  way,  import 
into  rt,  case  his  own  knowledge  of  particular 
facts"  and  that,  therefore,  the  Magistrate  ought 
not  to  have  imported  into  the  case  his  own 
knowledge  as  to  the  circumstances  under  which 
the  warrant  was  issued  ;  also,  that  there  was 
evidence  that  the  warrant  was  legally  issued, 
for,  it  stated  that  it  was  issued  upon  informa- 
tion that  the  house  was  used  as  a  common 
gaming  house,  and  there  was  a  presumption 
that  such  statement  was  true  ;  further,  that 
the  statement  of  the  police  officer  in  cross- 
examination  did  not  necessarily  convey  the 
meaning  that  he  gave  the  Magistrate  such 
information  only  ;  and  the  presumption  that 
the  statement  in  the  warrant  was  true  was  not 
rebutted  by  the  statement  ;  held,  further,  that 
the  absence  of  circumstances,  under  which  alone 
the  presumption  referred  to  in  s.  5  can  be  drawn, 
is  a  ground  for  holding  that  the  presumption 
cannot  properly  be  drawn,  but  the  absence  of 
such  circumstances  has  not  the  effect  of  making 
all  the  evidence  taken  in  the  case  inadmissible 
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and  of  vitiating  and  rendering  the  conviction- 
illegal  ;  held,  also,  that  it  was  objectionable  to 
sign  search  warrants  with  a  pencil.  NARAIN 
DAS  V.  King-Emperor,  5  O.C.  37. 

(36) — Ss.  3,  5,  6 — Conditions  for  issu£  of 
warrant, — Where  a  warrant  for  search  was  issued 
under  s.  5  of  Act  III  of  1867  in  the  absence  of 
any  record  to  show  that  the  officer  who  issued 
it  had  reason  to  entertain  a  belief  that  the 
house  was  used  as  a  public  gambling  house  or 
that  such  belief  was  based  on  credible  informa- 
tion, held  that  the  warrant  was  defective  and 
that  the  convictions  consequent  on  such  search 
were  illegal.  EMPRESS  v.  Chiranji,  A.W.N. 
1891.  111.  [R.,  30  A.  60  =  5  A.L.J.  59  =  A.W. 
N.  1908,9  =  7  Or.  L.J.  19.] 

(37)— Ss.  3,  5,  6 — Construction  — Information 
— Warrant  for  search. — The  provisions  of  Act 
III  of  1867,  which  is  an  extremely  severe  Act, 
must  be  construed  strictly.  A  search  warrant 
issued  without  credible  mformation  that  a 
house  was  used  as  a  common  gambling  house 
within  the  meaning  of  the  Act,  but  merely  on 
a  report  that  gambling  frequently  took  place 
there,  is  informal,  and  where  a  conviction  is 
based  on  the  ground  that  materials  of  gambling 
were  found  in  such  search,  the  finding  cannot 
be  used  as  presumptive  proof  under  s.  6  and  the 
conviction  is  illegal.  EMPRESS  v.  RAM  BHA- 
ROSE,  A.W.N.  1890,  226.  [jR.,  30  A.  60  =  5  A. 
L.J.  59  =  A.W.N,  1908.  9  =  7  Or.  L.J.  19.  AW. 
N.  1891  ;  111,] 

(33) — Ss.  3.  Q— Imperfect  deszriplion  of  house 
to  be  searched. — A  warrant  was  issued  under 
Act  III  of  1867,  for  the  search  of  "  house 
No.  169  belonging  to  Jhunni  Bakkal,  mohalla 
Baniapara."  The  house  in  fact  searched  was 
a  house  in  the  occupation  of  Jhunni  Bakkal, 
bearing  No.  169,  but  in  mohalla  Shahnatban» 
But  Shahnathan  and  Baniapara  were  adjoining 
mohallas  and  in  mohalla  Baniapara  there  was 
no  No.  169.  There  was  further  evidence  to  show 
that  the  house  which  was  searched  under  this 
warrant  was  the  house  concerning  which  infor- 
mation had  been  given  and  the  house  which  the 
police  intended  to  search.  Held,  that  the 
wrong  description  given  to  the  house,  namely, 
that  it  was  a  house  in  mohalla  Baniapara,  was 
merely  a  misdescription  which  did  not  vitiata 
the  warrant,  nor  prevent  the  presumption 
provided  for  by  s.  6  of  the  Act  from  arising. 
EMPEROR  v.  Jhunni,  A.W.N.  1905,  103  = 
2Cf.L.J.2^3. 

(39) — Ss.  3  and  15 — Magistrate  incompetent 
to  pass  sentence  exceeding  Rs.  400,  or  six 
months'  rigorous  im2)rison7nent. — Under  ss.  3 
and  15  of  the  Act,  a  Slagistrate  is  incompetent 
to  pass  any  sentence  exceeding  Rs.  400.  or 
six  months'  rigorous  imprisonment,  and  a 
sentence  of  fine  of  Rs.  600  or  imprisonment  for 
one  year  cannot  be  passed  on  the  accused,  until 
he  had  been  convicted  at  one  trial  of  two  or 
more  ofiences.  EMPRESS  v.  Chunni,  A.W.K. 
1881,111.      [2?..  A.W.N.  1881.  129.]  --r 
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(40)  — S.  4 — Accused  not  found  in  the  gaming 
house. — A  conviction  under  this  section  is 
unsound,  when  the  accu-'ed  is  not  found  in  a 
common  gaming  house,  POLICE  v.  LaCHMI- 
DAS,  Colm.  Dig.  Cf.  63  of  1876. 

(41) — S.  4 — "  Beivg  found  in  acotmnon  gam- 
ing house." — A  person  seen  actually  in  a  gaming 
house  by  the  officer  executing  the  warrant  and 
his  subordinates,  at  the  time  of  their  reaching 
the  house  is  "  found  "  in  the  house  within  the 
meaning  of  s.  4.  It  is  not  necessary  that  he 
should  be  actually  arrested  in  the  house.  VlR 
Singh  v.  empress,  22  P.R.  1895,  Cr.  (35  P. 
R.  1894  Cr.,  Expl.). 

(42)—  S.  4 — Imprisonment  hi  default  of  fine — 
Penal  Code,  s.  65 — General  Clauses  Act  (i897), 
s.  25. — As  the  maximum  term  of  imprisonment 
under  s.  4  of  the  Gambling  Act  is  one  month, 
the  accused  could  not,  under  s.  65,  I. P.O.)  be 
sentenced  to  more  than  one  week's  imprison- 
ment in  default  of  payment  of  fine.  S.  65  has 
been  made  applicable  to  fines  imposed  under  the 
Gambling  Act  by  s.  25  of  the  General  Clauses 
Act,  1897.  Queen-Empress  v.  ah  Hein, 
L.B.R.  1893—1900,  385. 

(43)— S.  i—See  Nos.  7,  8,  12,  18  to  33, 
supra. 

(44) — Ss.  4,  5— Gambler  being  found  in  a 
common  gaminghouse — Magistrate  acting  upon 
information  supplied  by  private  individual. — In 
order  to  make  a  person  punishable  under  s.  4, 
it  is  not  necessary  either  that  he  should  be 
found  by  a  Magistrate  or  by  a  police  officer  act- 
ing in  the  manner  provided  by  s.  5,  or  that 
information  should  be  given  by  a  police  ofiicer. 
A  Magistrate  may  take  action  under  s.  4  upon 
information  given  by  a  private  individual,  and 
may  convict  upon  the  evidence  of  a  private 
individual.  QueeN-EMPRESS  v.  NGA  Ba,  L. 
B.R.  1893-1900,  321.  (L.B.R.  1872—1892, 
486,  L.B  R.  1893-1900,  251,  D.f. 

(45) — Ss.  4  and  5 — Conviction  of  owner  or 
keeper  of  a  common  gaming-house  lohen  there  is 
illegality  in  warrant  — A  charge  of  being  the 
owner  or  keeper  of  a  common  gaming  house 
may  be  proved  and  conviction  on  it  sustained, 
even  if  there  has  been  no  legal  warrant  and 
search.  ViR  SlNQH  v.  EMPRESS,  22  P.R. 
1893,  Cf. 

(46)— Ss,  4,  5 — Search-warrant — Conditions 
for  issuing. — Before  issuing  a  search  warrant 
under  s.  5,  the  officer,  whether  Magistrate  or 
Police,  shall  have,  upon  credible  information, 
reason  to  believe  that  the  premises  to  be  search- 
ed are  used  as  a  common  gaming-house.  It  is 
not  necessary  that  the  informant  should  be 
examined  upon  oath  or  affirmation,  or  that 
further  enquiry  should  be  made  or  that  a  record 
should  be  prepared.  KADA  v.  EMPRESS,  7  P. 
R.  1882,  Cf.,  F.B.  (19  P.R.  1871,  Cr.,  9  P.R. 
1876,  Cr.  R.). 

(47)— Ss.  4,  5 — Search  by  officer  otJier  than  the 
one  named  in  the  search-warrant.— The  only 
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person  authorized  to  make  a  search  ia  the  ofiBcer 
named  in  the  warrant.  The  officer  named  in 
the  warrant  is  not  competent  to  authorize  any 
one  else  to  make  the  search.  ViR  SINGH  v. 
Empress,  22  P.R.  1893,  Cf. 

(48) — Ss.  4,  5  and  6 — Common  gaming-house 
— Evidence —  "  Credible  information." — Held, 
that  when  a  house  is  searched  by  the  Police  on 
information  that  it  is  a  common  gaming  house, 
the  finding  of  instruments  of  gaming  will  be 
admissible  evidence  that  the  house  is  used  as  a 
common  gaminghouse,  notwithstanding  that 
the  warrant  under  which  the  search  is  conduct- 
ed is  defective,  though  the  finding  of  such 
articles  may  not  be  evidence  to  the  extent  men- 
tioned in  s.  6  of  Act  III  of  1867.  Held,  also, 
that  the  words  "  credible  information"  as  used 
in  s.  5  of  Act  III  of  1867  have  not  the  same 
meaning  as  "credible  evidence."  The  "credible 
information"  there  mentioned  need  not  be  in 
writing.  Emperor  v.  abdus  Samad,  A.W. 
N.  1905,  257  =  28  A.  210.  [R.,  30  A.  60  =  5  A. 
L.J.  59  =  A.W.N.  1908,  9  =  7  Cr.  L.J.  19,] 

(49) — Ss,  4  and  &  — Gambling  in  a  common 
gaminghouse. — Persons  who  were  not  found  in 
a  common  gaming-house,  but  in  another  house, 
under  circ;umst.*nces  which  warranted  a  pre- 
sumption that  they  had  been  gambling  in  the 
common-gaming  house  were  held  not  liable  to 
be  convicted  under  ss.  4  and  6.  In  order  to 
support  a  conviction,  the  accused  must  actually 
be  found  in  the  hruse  when  search  was  made, 
Pazal  AHMAD  V.  Empress,  35  P.R.  189*,  Cf. 

(50) — Ss.  4  and  1^— Gambling  in  a  private 
house. — 8.  13  punishes  gambling  in  a  publio 
street  or  place.  S.  4  punishes  gambling  in  a 
common  gaming-house.  Gambling  in  a  private 
house  is  not  an  offence  under  the  Act.  QUEEN 
V.  Khayroo,  2  N.W.P.  289. 

(51) — Ss  4  and  15 — Limit  of  sentence. — A 
person  who  had  been  seven  times  previously 
convicted  under  the  Gambling  Act  was  convict- 
ed of  the  ofience  of  being  found  in  a  gaming 
house  and  was  sentenced,  under  ss.  4  and  15 
of  the  Act,  to  rigorous  imprisonment  for  six 
months.  Held  that  the  utmost  punishment 
allowed  by  the  law  being  a  fine  of  Rs.  200  or 
rigorous  imprisonment  for  two  months,  the 
sentence  passed  was  illegal.  EMPRESS  v. 
Ganapat,  A.W  N.  1881,  129. 

(52) — S.  b~  Jurisdiction  cf  Magistrate  to  leave 
execution  of  loarrant  to  discretion  of  police, — 
A  Magistrate  cannot  issue  a  warrant  of  search 
under  s.  5,  leaving  it  to  the  discretion  of  the 
police  to  determine  whether  it  shall  or  shall  not 
be  executed.  Queen-EMPRESS  v.  NGA  TU, 
L.B.R.  1872—1892,  86. 

(53l — S.  5 — Search  of  two  or  more  houses — 
Warrant  addressed  to  stveral  Police  Officers — 
Signing  a  warrant — Meaning. — Two  or  more 
houses  may  be  specified  in  one  warrant, 
provided  that  they  are  clearly  disunited  in  it. 
A  warrant  in  the  alternative  to  diSerent  police 
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officers  is  not  bad.  When  a  warrant,  signed 
by  a  District  Superintendent  of  Police,  contain- 
ed the  following  words  "  there  is  reason  to 
believe,"  held,  that  the  signatory  had  reason  to 
believe,  and  acted  upon  credible  information, 
within  the  meaning  of  s.  5  of  the  Gambling 
Act.  Basanta  Mal  v.  Empress,  17  P.R. 
1897,  Cr.     (4. W.N.  1891.  Ill,  D.). 

(54) — S.  5 — Illegal  wairant,  what  is.  —  Held, 
th'i,t  a  warrant  issued  in  the  particular  case,  was 
bad  for  the  following  defects — (1)  that  it,  was  not 
signed  by  a  Magistrate  or  a  District  Superin- 
tendent of  Police ;  (2)  that,  notwithstanding 
the  presence  of  a  Deputy  Inspector  of  Police, 
it  was  addressed  to  a  sargeant ;  (3)  that  there 
was  no  proof  that  the  warrant  was  issued  on 
credible  information  or  upon  enquiry  ;  (4)  and 
that  it  was  a  general  warrant.  BENWARI  v. 
EMPRESS,  11  P.R.  1895,  Cr.  [F.,  11  Gr.  L. 
J.  570  =  8  Ind.  Cis.  137  =  85  P.L.R.  1910  =  23 
P.R.  1910,  Gr.  =  65  P.W.R.  1910.  Cr.] 

(55) — S.  5 — Credible  information,  zohether 
should  be  taken  upon  oath  or  affirmation. — The 
term  "credible  information  "  includes  any 
information  which,  in  the  judgment  of  the 
officer  to  whom  it  is  given,  appears  entitled  to 
credit  and  which  he  believes.  It  is  not  neces- 
sary that  such  information  should  be  taken 
upon  oath  or  affirmation.  KADA  v.  EMPRESS, 
7  P.R.  1882,  Cr.  F.B.  (19  P.R.  1871,  Or.,  9 
P.R.  1876,  Cr  ,  R.). 

(56) — S.  5  —Search-warrant,  tvhether  can  be 
issued  on  police  report. — A  search-warrant  can- 
not be  issued  on  the  mere  report  or  information 
of  a  police  officer,  as  such  information  does  not 
amount  to  "credible  information."  SANDHi  v. 
CROWN,  9  P.R.  1876,  Cr.  [R.,  29  P.R.  1881 ; 
Commented  on,  7  P.R.  1882,  Cr.] 

(57) — S.  5 — Entry  and  search  under  the 
section,  when  justified. — To  justify  action  under 
the  section,  the  Magistrate  must  have  "  credi- 
ble information  "  and  reason  to  believe  that  the 
house  is  used  as  a  "  common  gaming  house  " 
within  the  meaning  of  the  term.  QUEEN  v. 
SUBSOOKH,  2  N.W.P.  476.  [R.,  9  Bom.  L.R. 
695  =  31  B.  438.] 

(58)— S.  5 -Finding  of  cards,  etc.,  without 
search  warrant,  whether  evidence. — The  mere 
finding  of  cards,  dice,  etc.,  without  the  house 
being  searched  under  the  provision  of  s.  5,  Act 
III  of  1867,  is  not  evidence  that  the  bouse  is  a 
common  gaming  house.  A  search  warrant  can 
only  be  issued  on  credible  information  that  the 
house  is  a  common  gaming  house.  CROWN  v. 
CHUNNI  MULL.  19  PR.  1871  Cr.  See,  also, 
SANDHI  v.  CROWN,  9  P.R.  1876,  Cr.  [7?.,  9 
P.R.  1876,  29  P.R.  1881;  Commented  on,  7  P.R. 
1882] . 

(59) — S.  5 — Finding  of  cards  when  prima  facie 
evidence. — Only  when  a  house  is  entered  and 
searched  under  the  provisions  of  s.  5  is  the 
finding  of  cards,  dice,  etc.,  sufficient  evidence 
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against  the  accused,  until  the  contrary  is  made 
to  appear,  QUEEN  v.  SUBSOOKH,  2  N.W.P. 
476. 

(60) — S.  5 — Search-ivarrant  issued  tuithout 
affixing  Court- seal— Warrant  signed  by  Magis- 
trate outside  his  jurisdiction — Legality — Ss.  75, 
537.  Crim.  Pro.  Code  (1898).— Even  granting 
that  the  law  required  that  a  search-warrant 
issued  under  the  Gambling  Act  should  ba  sealed 
with  the  seal  of  the  Court,  the  omission  to  affix 
the  seal  is  a  mere  irregularity  cured  by  s.  537, 
Crim.  Pro  Code.  But  the  search-warrant, 
having  been  signed  by  the  Magistrate  at  a  place 
outside  the  local  limits  of  his  jurisdiction,  is 
illegal.  A  warrant  that  is  not  legal  warrant  is 
no  warrant  at  all  for  the  purposes  of  the 
Gambling  Act.  GiRDHARI  LaL  v.  CROWN, 
23  P.R  1910.  Cr  =85  P.L  R.  1910  =  8  Ind  Cas. 
137.  (18  B.  636,  Diss  ;  11  P.R.  1895.  Cr.,  R.  ; 
1  B.  340,  D.) 

(61)— iS.  5 — Forcer  to  issue  search  warrant — 
'  Officer  invested  loith  the  full  poioers  of  a  Magis- 
trate.^— The  expression  "  the  Magistrate  of  a 
district  or  other  officer  invested  with  the  full 
powers  of  a  Magistrate  "  used  in  s.  5  of  the 
Public  Gambling  Act  of  1867,  means  a  Magis- 
trate of  the  first  class.  The  appointment  of  a 
Magistrate  of  the  first  class  as  sub-divisional 
officer  gives  the  officer  in  question  certain  addi- 
tional powers  in  that  particular  area,  but  does 
notdeprivahimof  all  his  powers  as  a  Magistrate. 
Hence,  a  search  warrant  issued  by  such  an 
officer  for  the  search  of  a  house  outside  the  tahsil 
of  which  he  was  sub-divisional  officer,  was  not 
illegal.  ABBU  Singh  v.  Kinq-Bmperor,  10 
A.L  J.  169  =  34  A.  597  =  16  Ind.  Cas.  524  =  13 
Cr.L  J.  716. 

(62)— S.  b—See  Nos.  27,  28,  30,  34,  35,  36, 
37,  44  to  48,  supra  and  No.  78,  infra. 

(63) — Ss.  5  av.d  6 — Non-compliance  with  the 
provisions  of  s.  6— Finding  of  money- — Where 
the  provisions  of  s.  5  of  the  above  Act  had  not 
been  complied  with,  the  simple  fact  that  some 
money  in  a  small  earthen  pan  and  some  cowries 
were  found  in  the  house  of  the  accused  is  not 
sufficient  evidence,  under  s.  6  of  the  fact  that 
the  house  was  a  common  gaming  house. 
EMPEROR  V.  SHAKAR  CHAND.  A  W.N.  1882, 
132.    [R.;  18  A.  23;  D.,  16  A.  420.] 

(64)  — Ss.  5,  G—Search  warrant  issufd  to 
Police  Officer  by  Magistrate— Such  Police  Officer 
endorsing  it  for  execution  to  another  Police 
Officer— Legality  of  execution  oj  search  by  the 
Police  Officer.— Sp-a.Tch  warrants  issued  under 
Act  III  of  1867  (Gambling  Act)  are  governed 
by  those  provisions  of  the  Code  of  Criminal 
Procedure  which  provided  for  the  issue  of  the 
warrants  in  geoeral.  Consequently,  a  search 
warrant  may  be  endorsed  by  a  Police  Officer, 
to  whom  it  was  originally  directed,  to  another 
who  is  not  of  a  rank  below  that  authorized 
under  the  Act  to  enter  and  search.  EMPEROR 
v.  KashiNath,  5  A.L  J.  59  =  A.WN.  1908, 
9  =  30A.  60  =  7Cr.L.J.  19.  (28  A.  210  =  A.W.N. 
1905.  257,  R.) 
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(65)  —  Ss.  5,  6— It  is  only  when  the  house  is 
searched  under  the  provisions  of  a.  5  that  the 
presumption  allowed  by  s.  6  arises.  QUEEN- 
Empress  v.  NGA  So  Gyi,  L.B.R.  1872—1892. 
S3. 

(66) — Ss.  5,  6 — Search  under  r,.  5 — Irregu- 
larity— Presumptions  under  s.  G — Conviction  on 
the  strength  of  such  presumptions,  when  sustain- 
able.— Irregularity  in  a  warrant  issued  under 
s.  5  of  the  Ace  will  not  per  se  vitiate  a  convic- 
tion following  on  a  search  made  under  it,  if 
there  is  evidence  on  which  such  conviction  can 
be  supported  without  invoking  the  presump- 
tions prescribed  by  s.  6  of  the  Act.  But  those 
presumptions  only  arise  when  a  search  has  been 
duly  made  under  s.  5,  and  a  conviction  cannot 
be  sustained,  merely  on  the  strength  of  such 
presumptions,  in  a  case  where  the  search  was 
not  duly  made.  EMPEROR  v.  UMERKHAN,  6 
N.L  R.  16B,  (A.W.N.  1881,  286,  4  G.  710,  4  C. 
659,  F.;  14  A.W.N.  291,  Disc.) 

(67) — Ss.  5,  6 — Conmion  gambling  house. — 
Presumptive  evidence  — It  is  only  in  the  case  of 
a  house  searched  under  the  provisions  of  s.  5  of 
the  Gambling  Act  that  a  presumption  arises, 
under  s.  6,  from  the  mere  discovery  of  cards,  dice, 
or  other  instruments  of  gaming,  that  it  is  a  com- 
mon gaming  house.  QUEEN  EMPRESS  v. 
NGA  SITSHWE,  L.B.R.  1872—1892,  548, 

(68) — S.  6 — Sub- Inspector  of  Police — Grim. 
Pro.  Code,  Act  X  of  1882,  s.  537.— The  entrust- 
ment  of  a  seirch  warrant  to  a  Sub-Inspector  of 
Police  at  a  station  where  there  is  an  Inspector, 
though  not  proper  under  s.  6  of  Act  III  of  1867, 
is  au  irregularity  that  could  be  covered  by  s.  537 
of  the  Grim.  Pro.  Code,  and  cannot  have  the 
eSect  of  nullifying  the  evidence  of  the  Sub-Ins- 
pector. Empress  v.  Musa,  A.W.N.  1884,  59. 
[B.,  A.W.N.  1884,  286.] 

(69) — S-  6— Search  by  Sub-Inspector— Effect. 
— The  entrustment  of  a  search-warrant  issued 
under  Act  III  of  1867,  to  a  police  officer  of  a 
rank  not  competent  to  execute  such  warrants 
under  s.  5  and  the  rules  framed  by  the  Govern- 
ment, is  an  irregularity  which  renders  the  spe- 
cial rule  of  evidence  in  s.  6  inapplicable  to  the 
case.  The  word  "  evidence  "  in  the  latter  sec- 
tion means  "  proof."  The  irregularity,  how- 
ever, is  not  such  as  to  vitiate  the  whole  trial, 
under  s.  537  of  the  Grim.  Pro.  Code.  EMPRESS 
V.  HARDEO  Das,  A.W.N.  1884,  286.  <4  G.  710, 
R.)  [F.,  12  Gr.  L.J.  28  =  8  Ind.  Gas.  1127  =  6 
N.L.R.  168.] 

(70) — S.  6 — Defect  in  ivarrant  of  search — 
Effect, — The  defect  in  the  form  of  a  warrant  of 
search  under  Act  III  of  1867  in  that  it  did  not 
direct  the  search  of  a  house  but  only  the  arrest 
of  a  person,  is  an  irregularity  that  renders  the 
rule  of  evidence  in  s.  6  of  the  Act  inapplicable. 
But  it  does  not  vitiate  the  conviction  if  it  had 
not  caused  any  failure  of  justice  and  if  the  pre- 
sumption ordinarily  raised  under  s.  114  of  the 
Evidence  Act  by  the  evidence   as  to  search  and 
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the  other  evidence  in  the  case  support  the  con- 
viction. EMPRESS  v.  MAN  SINGH,  A.W.N. 
1884.  291      \F.,  12  Cr.L.J.  28  =  8  Ind.  Gas.  1127 

=  6N  L.RTies.] 

(71)  — S.  &—Prsumption  under  the  section, 
when  arises. — It  is  only  when  a  house  is  duly 
entered  and  searched,  under  the  provisions  of 
3.  5,  under  a  warrant  signed  by  an  officer 
having  authority  to  issue  it,  that  the  presump- 
tion referred  to  in  s.  6  arises.  But  the  fact  of 
a  certain  house  being  a  gaming  house  can  be 
proved  aliunde-  RAM  8AEUP  v.  KlNG-EM- 
PEROR,  1  A.L.J.  115. 

(72)— S.  6-  "  Coiuries,"  lohether  instruments 
of  gaming .— kMhoxxgh.  cowries  can  be  used  for 
the  purpose  of  gambling,  they  are  not  "  instru- 
ments of  gaming  "  within  the  meaning  of  s.  6, 
Act  III  of  1867.  QUESN-EMPRESS  v.  BHA- 
WANI,  18  A.  23  =  A, W.N.  1895,  139. 

(73)— S.  &— Coteries— Instruments  of  gaming. 
— Although  cowries  are  not,  ordinarily,  instru- 
ments of  gaming,  yet,  if  they  are  used  in  a  parti- 
cular case  as  instruments  of  gaming,  they  are 
instruments  of  gaming  ;  that  is  to  say,  the  mere 
finding  of  cowries  in  a  house  would  not  raise 
the  presumption  that  the  house  was  Ufaed  as  a 
common  gaming-house,  but  evidence  that  cow- 
ries were  used  in  a  particular  house  as  a  means 
whereby  to  carry  on  gaming  would  bring  the 
case  within  the  section.  QUEffN-EMPRESS  v. 
BALA  MISRA,  19  A.  311  =  A.ffl.N.  1897,  117. 
(A.W.N.  1895,  139,  R.)  [fi.,  25  C.  432,  10  O.C. 
225.] 

(74)— S.  &— Instruments  of  gaming— Coiories. 
— Cowries  are  not  instruments  of  gaming. 
GANDA  v.  EMPRESS,  3  P.R.  1896,  Cf. 

(75)  — S.  6— Cowries  cannot  be  tiken  to  be  ins- 
truments of  gaming  for  the  purpose  of  s.  6  of  the 
Act.  EMPRESS  V.  MUSSAMMAT  KASHI,  6  G. 
P.L  R.  17  Or.  [_Rel,  U  Gr.  L.J.  28  =  8  Ind. 
Ga«.  1127  =  6  N.L.R.  168.]  See,  also,  QUEEN- 
Empress  v.  Bhawani,  18  A.  23  =  15  A.W.N. 
139. 

(76)_S.  G— Issue  of  search  warrant,  condi- 
tion for. — It  is  an  absolutely  necessary  prelimi- 
nary to  the  issue  of  a  search  warrant  under  s.  6 
of  the  Act,  that  the  Magistrate  or  the  District 
Superintendent  of  Police  should  have  reason  to 
believe  on  credible  information  thao  the  house 
which  it  is  proposed  to  search  is  used  as  a 
"  common  gaming-house."  QUEEN-EMPRESS 
v.  NIAZ  AHMAD,  S.C.  203,  Oudh. 

(77)— S.  6— See  Nos.  27  to  30,  35  to  38,  48, 
49  and  63  to  S7,  supra. 

(78) — Ss.  6  and  5— When  presumption  under 
section  arises. — The  presumption  of  a.  6  does  not 
arise,  unless  the  search  is  conducted  in  strict 
accordance  with  s.  5  of  the  Act.  QUEBN- 
EMPRESS  V.  NGA  SHAN  GYI,  L.B.R.  1872— 
1892,  407. 

(79)— Ss.  8  and  \1— Confiscation  of  property, 
when  can  be  ordered, — Forfeiture  of  property  can 
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be  ordered  only  in  cases  where  there  is  a  con- 
viction and  is  restricted  to  property  belonging 
to  convicted  persons.  JIWAN  v.  EMPRESS,  5 
P.R.  1898,  Cr. 

(30)— S.  10— See  No.  28,  supra. 

(81) — 8s.  10,  11 — Chie  of  the  accused  examined 
as  a  ivitness  against  others. — Where  the  police, 
in  making  a  search  under  Act  III  of  1867,  were 
merely  trespassers,  owing  to  the  warrant  of 
search  not  being  a  legal  one,  held,  that  one  of 
the  co-accused  could  not  be  examined  as  a  wit- 
ness, aa  the  entry  into  the  house  wa?  not  under 
the    provisions    of    the    Act.     RAM    SarDP   v. 

King-Emperor,  1  A.L  J.  115. 

(82)— S.  11— See  Nos.  79  and  81,  supra. 

(83) -S.  13—Tharra.—A  tharra,  paro  of  a 
private  house  by  the  side  of  but  outside,  a 
public  street,  is  not  a  public  place.  MUL 
SINGH  V.  EMPRESS,  11  PR.  1890,  Cr. 

(84) — S.  13 — The  accused  were  found  to  have 
gambled  in  an  open  piece  of  ground  outside  a 
town  and  far  away  from  the  road.  Though,  in 
general,  people  were  allowed  to  make  use  of 
the  place  without  interference,  it  had  not  been 
dedicated  to  the  public.  It  was,  further,  the 
private  property  of  a  particular  individual.  The 
accused  were  convicted  of  an  ciience  under 
s.  13  of  the  Act.  Beld,  under  the  circumstances, 
the  conviction  could  not  stand,  the  reason  be- 
ing that  the  land  had  not  been  dedicated  to 
the  public.  KiNG-EMPEROR  v.  FAJJa,  9  P.R. 
1905,  Cr  =2  Cr.L.J.  46  =  123  P.L.R.  1905.  (17 
P.R.  1882  Cr.,  8  C.W.N.  592,  31  C.  542,  R.) 

(85) — S.  13 — Gambling  in  a  grove. — A  person 
found  gambling  in  a  grove  which  is  private 
property  cannot  be  convicted  under  s.  13,  as 
that  section  only  refers  to  gambling  in  a  public 
street,  place  or  thoroughfare.  AHMAD  ALI  v. 
King-Emperok,  1  A.L  J.  129. 

(86) — S.  13 — Gambling  in  zamindar's  grove 
— Public  place. — Gambling  in  a  zamindar's 
grove  near  a  village,  the  gambling  taking  place 
of  the  footpath  running  through  the  grove  and 
commonly  used  by  the  tacit  permission  of  the 
zamindars  as  a  public  way,  was  not  gambling 
in  a  "public  place"  withm  the  meaning  of  s.  13 

of  Act  III  of  1867.  Emperor  v.  ajudhia 
Prasad,  A.W.N.  1901,  92. 

(87) — S.  13 — What  are  public  places — Kivin. 
—A  "  kwin,"  or  field  from  which  the  crops  have 
been  reaped,  is  a  "public  place"  within  the 
meaning  of  s.  1.3.  Act  III  of  1867,  as  amended 
by  s.  6,  Act  XVI  of  1884.  Queen-Empress 
V.  NGA  Hm.\T  Gyi,  L.B.R.  1872—1892,  317. 

(88)  — S.  13— Chabutra  of  a  temple.— The 
Chabutra  of  a  temple,  to  which  all  classes  of 
the  public  except  the  lowest  classes  have  access 
is  a  public  place  within  the  meaning  of  s.  13 
of  the  Act.  Queen-Empress  v.  Chote 
Lall,  A.W.N,  1893,  127. 

(89) — S.  13 — Fighting  cocks  not  instruments 
of  gomingr.— Fighting  cocks  are  not  instruments 
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of  gaming  within  the  meaning  of  s.  13  of  the 
Act.  Queen-Empress  v.  Nga  tha  Zan,  L. 
B.R.  1872—1892,  407.  (L.B.R.  1872—1892, 
317,  F.} 

(90) — S.  13 — Fighting  birds,  bulls,  or  any 
other  animals. — ^Eighting  birds,  bulls,  or  any 
other  animals  are  not  "  instruments  of  gaming  " 
and  Magistrates  cannot  order  their  destruction. 
Queen-Empress  v.  Nga  Hmat  Gyi,  L.B.R. 
1872—1892,  317. 

(91) — S.  13— Tossing  for  pice — Instrument  of 
gaming. — An  instrument  of  gaming  means  an 
implement  devised  or  intended  for  that  purpose. 
Coins  are  not  instruments  of  gaming  within 
the  meaning  of  s.  13  of  the  Gambling  Act,  In 
this  case,  a  conviction  for  tossing  for  pice  on  a 
public  road  was  set  aside.  QUEEN-EMPRESS- 
v.  SIT  Tur,  L.B.R.  1872—1892,  138.  (6  B. 
19,  F.) 

(92) — S.  13 — Bullock  race  not  an  offence 
under  the  Act. — Halding  a  bullock  race  and 
betting  thereon  is  doc  an  offence  punishable 
under  s.  13  of  the  Gambling  Act.  QUEEN- 
Empress  v.  Nga  Shwe  Ton,  L  B.R.  1872— 
1892,  541. 

(93) — S.  13— Hindu  temple. — A  Hindu  temple 
does  not  fall  under  the  definition  of  "  place  " 
although  the  temple  is  situated  in  a  thorough- 
fare and  can  be  looked  at  from  the  road. 
Ghoddu  v.  Empress,  13  P.R.  1882,  Cr. 

(94)  — S.  13— "  JPubZtc  place,'"  meaning. — A 
place  to  which  persons  are  in  the  habit  of  going, 
even  without  having  any  strict  legal  right  to  do 
so,  is  a  public  place.  QUEEN-EMPRESS  v. 
Mahabir,  S.C.  91,  Oudh. 

(95) — S.  13— The  words  "  any  public  street, 
place  or  thoroughfare"  in  s.  13  of  Act  III  of  1867 
does  not  include  the  verandah  of  a  private  house 
facing  such  street,  place,  or  thoroughfare. 
Police  v.  Dhondia,  Colm,  Dig.  Cr.  1  of  1871. 

(96) — S-  13. — A  "public  place"  is  a  place 
appropriated  to  the  use  of  the  public.  A  place 
near  a  public  road  and  exposed  to  public  view 
is  not  a  public  place.  KasHI  RAM  v.  EM- 
PRESS, 17  PR.  1882,  Cr.  IR.,  9  PR.  1905,  Cr.l 

(97)— S.  IB— What  are  not  public  places- 
Verandah  attached  to  a  room. — A  verandah 
attached  to  the  room  of  a  private  house, 
looking  on  an  alley,  is  not  a  'public  place" 
within  the  meaning  of  s.  13.  EMPRESS  v. 
Bhagwan,  A.W  N.  1881,  17. 

(98)— S.  13— The  chabutra  of  a  shop.— The 
chabutra  of  the  shop  of  one  of  the  accused, 
which  was  a  part  of  his  own  premises,  is  not  a 
"public  place"  within  the  meaning  of  s.  13  of 
the  Act.  Empress  v.  Ratan,  A.W  N. 
1881,  8.  See,  also,  EMPRESS  v.  KALANDAR 
KHAN,  A.W.N.  1887,  75. 

(99) — S.  13— Gambling  when  pimishable. — 
Gambling  is  not  punishable  under  s  13  of  the 
above,  if  it  is  not  shown  to  have  been  carried 
on  in  any  public  street,  place  or  thoroughfare. 
QUEEN-EMPRESS  v.  ANANT,  S.C.  63,  Oudh. ;. 
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(100) — S.  13 — Magisterial  proceedings  against 
persons  not  apprehended  by  the  police  on  the  spot. 
—  Although  a  Magistrate  is  not  restrained  from 
trying  an  offence  punishable  under  s.  13  of  the 
Act  when  the  police  have  failed  to  exercise  the 
power  of  arrest  without  warrant  conferred  upon 
them  in  respect  of  offences  punishable  under 
s.  13,  yet  it  is  not  indiscreet  and  ill  advised  for 
a  Magistrate  to  issue  a  warrant  of  arrest  against 
a  person  found  gambling,  who  was  apprehended 
by  the  police  on  the  spot.  QueeN-EmpresS 
V.  SHWE   Thein,  L.B.R.  1893—1900,  251. 

(101) — S,  13 — Money  found  with  gamblers- 
Confiscation  of  instruments  of  gaming. — Though 
a  Magistrate  is  empowered  by  s.  13  to  order  any 
instruments  of  gaming  that  may  have  been 
seized  by  the  police  to  be  destroyed  forthwith, 
he  is  not  authorized  to  confiscate  all  the  money 
the  gamblers  may  have  about  them.  QUEEN- 
EMPRESS  v.  Anant,  S.C.  63,  Oudh. 

(102) — S .  IS  ~  Forfeiture  of  money  and  pay- 
ment of  reivard. — In  convicting  the  accused 
under  s.  13  for  gambling  of  a  public  thorough- 
fare, held,  that  the  Magistrate  was  not  compe- 
tent to  order  the  forfeiture  of  money  found  on 
the  spot,  and  to  direct  the  payment  of  certain 
rewards  out  of  the  fine.  8ANT  v.  EMPRESS, 
18  P.R   1891,  Cr. 

(103)  —  S.  13 — Instruments  of  gaming,  seizure 
of, — On  a  conviction  under  s.  13,  the  Magistrate 
may  order  all  instruments. of  gaming  found  in 
a  public  place,  or  on  the  persons  of  those  arrested 
to  be  forthwith  destroyed,  but  that  section  con- 
tains no  provision  such  as  is  found  in  s.  8,  autho- 
rising the  forfeiture  of  money  seized.  EM- 
PEROR V.  TOTA,  26  A.  270  =  A.W  N.  1904,  11. 

(104) — S.  13— Order  for  award  to  Police. — 
An  order  for  award  to  the  Police  Officer,  who 
arrested,  of  half  the  fine  imposed  under  s.  13, 
Act  III  of  1867,  is  illegal.  POLICE  v.  Chhota, 
Colm.  Dig.  Cr.  93  of  1877. 

(105) — S.  13 — Fine  and  imprisonment. — 
Under  s.  13  of  Act  III  of  1867.  it  is  not  legal  to 
impose  doable  punishment  of  fine  and  imprison- 
ment.   Empress  v.  Gokal,  25  P.R.  1880,  Cr. 

(106) — S.  13 — Mere  game  of  skill— Game  of 
chance.  —  A  game  which  consists  of  throwing  a 
ring  over  a  pin  is  a  game  of  chance  and  not  a 
mere  game  of  skill,  and  is  consequently 
punishable  under  s.  13  of  the  Public  Gambling 
Act.  AHMAD  Khan  v.  King  Emperor,  8  A. 
L.J.  1262  =  12  Ind.  Cas.  988  =  12  Cr.  L.J.  S12. 
(6  C.L.J.  708,  i?.)  iR.,  15  Cr.  L.J.  276  =  23 
Ind.  Cas.  484.] 

(107) — S,  13 — Meaning  of  "  public  place  " — 
Privtte  property  tvhen  to  be  deemed  as  'public 
place  ' — Intention  of  accused  simply  to  conceal 
themselves — Whether  accused  can  be  convicted  of 
gambling  in  public  i^lace. — A  place  may  be  a 
public  place  though  it  is  the  private  property  of 
an  individual.  The  expression  '  public  place  ' 
in  s.  13,  Public  Gambling  Act,  must  be 
interpreted  in  connection  with   the  expressions 


I.— Imperial  /Ic^s— continued. 

Act  III  of  1867  (Public  QAmhWng)— concluded. 

'  public  street  '  and  '  public  thoroughfare  '  with 
which  it  is  joined.  Where  a  place  is  owned 
privately,  and  has  not  been  in  any  way 
dedicated  to  the  use  of  the  public,  the  ques- 
tion whether  it  is  a  public  place  depends  on  the 
character  of  the  place  itself  and  the  use  actually 
made  of  it.  Where  the,  time  place  and  circum- 
stances connected  with  the  alleged  offence  show 
that  it  was  not  the  intention  of  the  accused  to 
obtrude  themselves  upon  the  members  of  the 
public,  but  it  was  their  intention  to  conceal 
themselves,  held,  they  cannot  be  treated  as 
having  gambled  in  a  public  place.  VlTHU  v. 
Emperor,  9  N.L.R.  164  =  1*  Cr.  L  J.  670  =  21 
Ind.  Cas.  910.  (31  C  542,  29  B.  386.  6  C.W. 
N.  33,  30  B.  348.  R.;  (1864)  33  L.J.  M.C  58, 
(1885)  54  L.J. M.C.  14,  D.) 

(103) -S.  13— See  ARREST,  L.B.R.  1893— 
1900,  256, 

(109)— 8.  13 -See  COCK  FIGHTING,  L.B.R. 
1872—1892,  163. 

(110)— S.  13— See  Security  for  good  be- 
haviour, A.W.N.  1906,  13=3  Cr.  L.J.  91. 

(Ill)— S.  13— See  Nos.  13  31  and   50,  supra. 

(112)  — S.  14— See  No.  30,  supra. 

(113)— S.  15 -See  Nos.  32,  .39  and   51,  supra. 

(114) — S.  16 — Fine — Payment  out  of  it  to 
police  officer  of  his  efforts. — Held  that  a  Magis- 
trate was  not  competent  to  order  payment  of  a 
portion  of  the  fine  imposed  upon  the  accused,  on 
conviction  under  s.  13  to  the  police  officer  for 
his  pflorts  in  the  case.  CROWN  v.  RAM  SURN, 
2  PR.  1870,  Cr. 

(115)— S.  16— Sec  Nos.  31  and  33,  supra. 

Act  XII  of  1867  (Presidency  Jails). 

[REP.,  ACT  V  OF  1871.] 

(1)— S.  14 — Procedure  omvarrants. —  \Yheie  a 
prisoner  was  arrested  by  a  sheriS  under  a  writ 
of  ca,  sa.,  it  was  held  that  it  was  necessary  to 
bring  him  before  the  Court  without  delay,  under 
this  section.  In  re  RAM  Coomar  DUTT,  2 
Ind.  Jur.  N.  S.  340.  [Doubted.  7  C.  421,  12  C. 
629. J 

Act  XXI  of  1867   (Licensing   Professions  and 
Trades). 

[REP..  ACT  IX  OF  1868  ] 

(1) — S.  15 — Imprisonment  in  default  of  pay- 
ment of  fine. — Where  a  Magistrate  sentenced  a 
person,  who  had  neglected  to  take  license,  under 
the  above  section  of  the  Act  and  Act  XXIX  of 
1867,  8.  3,  to  pay  a  fine  of  ten  rupees,  and  in 
default  of  payment,  to  suffer  seven  days'  simple 
imprisonment,  held  that  so  much  of  the  sen- 
tence as  awarded  imprisonment  should  be 
reversed  as  the  trying  Magistrate  had,  under  the 
Act,  no  power  to  make  such  an  order.  REG.  v. 
Chenappa  valad  Nagappa,  5  B.H.C.  Cr.  44. 
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Act  XXV  of  1867   (Press  and  Registration  of 
Books). 

[Short  title  given,  act  XIV  of  1897. 

Rep.  IN  PART,  ACT  XIV  OB'  1870;  REP.  IN 
PART  AND  AMENDED,    ACT  X  OF    1890  ;  ACT 

XII  OF  1891.  Local  Government  em- 
powered TO  annul  declarations  made 

under,  and  8.  15,  EXT.  ACT  VII  OP  1908,  SS. 

7,  8,  Declared  in  force— Throughout 
British  India,  except  as  regards  the 
Scheduled  Districts,  Act  XV  op  1874. 
s.  3  ;  IN  THE  Santhal  Parganas,  Reg.  Ill 
OP  1872,  s.  3,  AS  amended  by  Reg.  Ill  of 

1899,  S.  8  ;  IN  UPPER  BURMA  (EXCEPT  THE 
BHAN  STATES).  ACT  XIII  OP  1898,  S.  4.] 

(1) — Copyright  whether  infringed  by  transla- 
tion,— A  person  by  translating  a  book  into 
another  language  does  not  render  himself  guilty 
of    an    infringement    of    copyright.     MUNSHI 

Shaikabdur  Rahamanv.mirza  Mahomed 

SHIRAZI,  14  B.  586,  [P.,  19  B.  557.] 

(2) — Translation  not  copy. — Translations  are 
not  copies  and  a  person  by  translating  a  book 
does  not  infringe  the  author's  copyright. 
MACivnLLAN  V.  Khan  Bahadur  Shamsul 
UlamA  M.  ZakA,  19  B.  537. 

(3) — Ss.  1,  3  and  12— " Publisher,"  who  is— 
Penal  Code,  ss.  484.  4^86 -Crim.  Pro.  Code 
(1882),  s.  id9 —Eevisional  poivers  of  High  Court. 
— In  this  case,  the  accused  caused  to  be  printed 
copies  of  certain  books,  which  previously  had 
been  printed  at  the  Government  Press,  Allaha- 
bad, and  offered  them  for  sale  and  sold  some  of 
them.  Some  of  these  books  did  not  contain  the 
name  of  the  printer  and  the  place  of  printing, 
or  the  name  of  the  publisher  and  the  place  of 
publication.  Other  books  had  prmted  upon  them 
the  V7ord3  "Government  Press,  Allahabad." 
Held,  that,  in  respect  of  the  former  set  of  books, 
the  accused  was  properly  convicted  of  an  offence 
under  s.  12  of  the  Act,  for,  a  man  who  causes 
a  book  to  be  printed  and  offers  it  to  the  public 
for  sale  is  a  publisher  within  the  meaning  of 
ss.  3  and  12  of  the  Act.  Held  further,  that,  in 
respect  of  the  latter  set  of  books  the  prisoner 
was  guilty  of  an  offence  under  s.  12,  but  not 
under  s.  486,  I.  P.C.  The  High  Court  is  compe- 
tent, in  revision,  to  alter  a  finding  of  convic- 
tion, maintaining  the  sentence.  EMPRESS  v. 
JOTI  PRASAD,  A.W.N.  1887,  95. 

(4) — S.  3 — Scope  of  the  section. — The  inten- 
tion of  the  section,  in  requiring  that  the  name 
of  the  prmter  and  the  place  of  printing  and  the 
name  of  the  publisher  and  the  place  of  the  publi- 
cation should  be  printed  legibly  on  every  book 
or  paper  was  to  inform  the  public  who  the  res- 
ponsible printer  or  publisher  was  and  to  convey 
that  information  on  the  face  of  the  paper. 
Words,  which  contained  no  such  information, 
would  not  amount  to  a  sufficient  compliance 
with  the  requirements  of  s.  3.  The  intention 
was  not  simply  to  provide  some  facility  or 
other,  but  to  provide  a  specific  facility  on  the 
face  of  the  paper.     Where   a   newspaper  was 
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Act  XXV  of  1867   (Press  and  Registration  of 
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printed  and  published  bearing  the  following 
words,  "  priuted  and  published  at  Cochin  for 
the  Malabar  Economic  Company  at  the  said 
Company's  Goshree  Vilasam  Press,"  held,  that 
these  words  were  not  a  sufficient  compliance 
with  the  requirements  of  s.  3,  inasmuch  as 
there  was  no  name  of  the  printer  as  required  by 
the  Act.— Per  Collins,  C.J.,  and  Muttusamy 
Ayyar,  J.  Under  s.  3  of  Act  XXV  of  1867.  it 
is  not  necessary  that  the  actual  name  of  the 
printer  should  be  given.  So  long  as  a  name  or 
style,  which  sufficiently  designates  the  printer, 
is  given,  it  does  not  matter  that  it  is  not  the 
actual  name  of  the  printer.  It  is  sufficient  that 
it  is  the  name  under  which  he  chooses  to  do 
business  and  is  generally  known.  Unless  it  can 
be  said  that  the  words  do  not  convey  to  an 
ordinary  reader  the  information  required  by 
the  Act,  the  conviction  for  a  non-compliance  of 
the  provisions  of  s.  3  cannot  be  supported — 
Per  Shephard.  J.  Queen-Empress  v.  Hari 
Shenoy,  16  M.  M3  =  3  M.L.J.  201  =  1  Weir 
862. 

(5) — S.  3— Printer  —  Imprint  of  name  — 
Printer  of  a  portion  of  the  book  should  have  his 
imprint. — The  printer  of  a  book  is  bound  to 
imprint  his  name  and  the  place  of  printing, 
under  the  provisions  of  s.  3  of  the  Printing 
Presses  ane  Books  Act,  1867,  even  if  he  has 
printed  only  a  portion  of  the  book.  EMPEROR 
v.  Hari,  14  Bom.  L.R.  40  =  13  Ind.  Cas.  827  = 
13Cr.L.J.  139  =  1  Bora.  Cr.  C.  70. 

(5-a) — S.  3 — See  No.  3,  supra. 

(6)— Ss.  3,  5— See  ACT  I  OF  1910,  ss.  4  (i),  8, 
9,  25,  6  P.W.R.  1913,  Cr. 

(7) — Ss,  3  and  12 — Meaning  of  publisher" — ■ 
Booksellers, — The  word  "  publisher  "  has  been 
used  in  the  Act  in  a  restricted  sense,  and  does 
not  include  a  vendor  of  a  newspaper  or  book. 
S.  12  read  with  s.  3  clearly  indicates  that  such 
persons  are  not  included  in  the  word  "publisher," 
for  9.  3  enjoins  the  printing  of  the  names  of  the 
printer  and  publisher.  QueBN-EMPRESS  v. 
BANKA  PATNI,  23  C.  414. 

(8) — Ss.  3, 12 — Names  of  printer  andpublisher, 
not  printed  as  such. — Where  a  copy  of  a  verna- 
cular new.~paper  contained  the  following  words 
printed  on  the  margin  of  the  front  page  "  ba 
ihtimam  Ram  Saran  Datt  printer-,  Hindustan 
Steam  Press,  Lahore  men.  Lata  Bhawani  Das 
Manager  ke  liye  chapa."  Held  that  they  do  not 
contain  a  clear  intimation  as  to  the  publisher, 
as  required  by  s.  3  of  Act  XXV  of  1867.  The 
rule  in  s.  3  of  the  Act  requires  that  every  paper 
printed  and  published  in  British  India  shall 
have  legibly  printed  on  it  the  name  of  the 
printer  and  the  place  of  printing  and  the  name 
of  the  publisher  and  place  of  publication,  as 
such.  An  omission  to  comply  with  s.  3  is 
punishable  under  s.  12.  Ss.  3  and  12  do  not 
deal  with  intention.  Printers  and  publishers 
cannot  be  allowed  to  select  for  themselves  the 
description  to  be  used  in  professing  to  comply 
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with  the  Act,  but  they  must  u^e  the  descriptions 
prescribed  by  the  Act.  CROWN  v.  BhaWANI 
Das.  5  P.R.  1909,  Cr  =1S  P.W.R.  1909  =  10 
Cr.  L.J.  19S  =  2  Ind.  Cas.  978. 

(9) — S.  ^—Change  of  place  of  printing  press 
— New  declaration. — The  Aot  does  not  require  a 
new  declaration  in  cases  where  a  press,  as  to 
which  the  printer  has  made  the  declaration 
prescribed  by  s.  4,  is  changed  to  another  locality 
within  the  same  local  jurisdiction  as  the  former 
place.  Bawa  Narain  Singh  v.  Empress, 
9  P.R.  1889,  Cf. 

(10)— S.  4— See  PENAL  CODE,  s.  121-A,  12 
Bom.  LR.  675. 

(11)— Ss.  4,  5— See  ACT  I  OP  1910,  ss.  3,  5, 
23  (1),  16  Bom.  L.R.  87  =  2  Bom.  Cr.  C.  186  = 
16  Or.  L  J.  297  =  23  Ind.  Gas.  505. 

(12) — Ss.  4,  5,  13 — Off ence  of  keeping  printing 
press  without  making  required  declaration,  if 
triable  summarily — Necesstly  for  anetv  declara- 
tion under  s.  4,  on  change  of  place  of  printing. 
— Where  an  accused  person  convicted  on  a 
summary  trial  of  an  ofience  under  s-  13,  Act 
XXV  of  1867,  had  removed  his  press,  as  to 
which  he  had  made  the  declaration  prescribed 
by  s.  4  of  the  Act,  from  the  building,  in  which 
it  was  originally  kept,  to  another  building  and 
had  not  made  a  fresh  declaration  under  s.  4  as 
to  the  new  premises,  on  the  ground  that  no 
fresh  declaration  was  necessary,  held,  that  the 
offence  was  not  triable  summarily,  and  that 
where  tho  new  place  of  business  is  within  the 
same  local  jurisdiction  as  the  former  place,  a 
fresh  declaration  was  unnecessary  ;  there  is  no 
clause  in  s.  4  of  the  Act  (corresponding  to  the 
provision  in  s.  5)  requiring  a  new  declaration 
as  often  as  a  change  of  place  takes  place.  BAWA 
Narain  Singh  v.  Empress,  9  P.R.  1889,  Cr. 

(13)— S.  5— Penal  Code,  ss.  499  and  500— 
Defamation  by  iiewsvaper — Liability  of  printer 
and  publisher — Presumption — Burden  of  proof. 
— Although  s.  499  requires  proof  of  publication 
in  order  to  support  a  conviction  for  defamation, 
the  intention  of  Act  XXV  of  1867  was  to  con- 
stitute the  declarations  made  by  a  person  that 
he  was  the  printer  and  publisher  of  a  newspaper 
into  prima  facie  evidence  of  publication  and 
to  throw  on  the  accused  the  burden  of  showing 
that  the  actual  publisher  of  the  libel  was  not 
the  person  mentioned  in  the  declaration.  The 
presumption  could  be  rebutted  if  such  person 
showed  that  he  entrusted  in  good  faith  the 
temporary  management  of  the  newspaper  to  a 
competent  person  during  his  absence,  and  that 
the  libel  was  published  without  his  authority, 
knowledge  or  consent.  Ramaswami  v. 
LOKANADA,  9  M.  387  =  1  Weir  576  =  1  Weir 
865.  [F.,  2  Ind.  Cas.  193  (194);  R.,  22  B,  152 
(158),  35  C.  945  =  8  Cr.  L.  J.  438,  32  M.  338 
(340)  =  9  Cr.  L.  J.  506  =  5  M.L.T.  415]. 

(14)— S,  5— See.Nos.  6,  11,  12,  su^ra. 
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(15) — S.  7 — Declaration  by  printer — Liability 
of  printer. — A  person,  who  subscribes  to  the 
declaration  under  the  Printing  Presses  and 
Newspapers  Act,  must  be  presumed,  under  this 
section,  to  be  cognisant  of  all  that  he  was  print- 
ing and  publishing  and,  in  the  absence  of  any 
evidence  to  r,he  contrary,  his  liability  in  the 
matter  cinnot  be  gainsaid.  APURBA  KRISHNA 
BOSS  v.  Emperor,  7  C.L.J  49  =  7  Cr.  L.J. 
10  =  33  0.  141  =  2  M.L.T.  500. 

(16) — S.  7 — Liability  of  printer  or  publisher 
for  seditioics  matter  appearing  in  his  neivspaper. 
— This  section,  which  applies  both  to  civil  and 
criminal  proceedings,  makes  the  printer  or 
publisher  responsible  for  whatever  may  appear 
in  a  newspaper,  whoever  the  writer  of  the  article 
in  it  may  be  ;  and,  therefore,  a  prosecution  may 
proceed  against  the  printer,  unless  he  can  prove 
absence  from  the  newspaper  office  in  good  faith 
and  without  knowledge  that  the  seditious 
articles  would  be  published  during  his  absence. 
But  it  is  not  absence  in  good  faith  for  a  printer, 
to  go  away  knowinj  very  well  what  is  going  to 
happen  in  his  absence,  and  for  the  purpose  of 
shirking  his  liability.  EMPEROR  v.  PHANEN- 
DRA  N.\th  Mitter,  35  C.  945  =  8  Cr.  L.J. 
438.  [R.,  32  M.  3  =  5  M.L..T.  1  =  1  Ind. 
Oas.  22  =  9  Cr.  L.  J.   108.] 

(17) — S.  7 — Responsibility  of  printer — Public- 
ation of  seditious  matter — Want  of  knozuledge  or 
intention,  or  absence  not  a  good  defence. — The 
registered  printer  of  a  paper,  so  long  as  ha 
continues  such  printer,  cannot  escape  from 
criminal  liability  for  publication  therein,  of  a 
seditious  article,, by  the  plea  that  he  was  tem- 
porarily absent  from  the  station  when  the 
article  was  printed,  or  that  he  was  ignorant  of 
the  contents  thereof,  or  that  he  had  no  inten- 
tion of  committing  any  offence.  RAM  DlTTA 
v.  King-Emperor,  l  P.R.  1S05,  Cr  =  2  Cr.L.J. 
31  =  69  P.L.R.  1905.  (22  B.  112,  D.). 

(18) — S.  7 — Liability  of  declared  printer  and 
publisher  lohen  absent  during  the  period  of  pub- 
licatiofi  of  seditious  articles. — Where  certain 
articles  appearing  in  a  newspaper  are  seditious, 
the  declared  printer  would  be  responsible  for 
the  said  articles,  unlet-s  he  can  make  out  on 
sufficient  evidence,  that  he  had  in  fact  nothing 
to  do  with  them.  The  editor  of  a  paper  was 
convicted  under  S.  124  A,  I. P.O.,  and  sentenced 
to  one  year's  imprisonment  on   22nd  December, 

1907.  After  his  release  from  jail,  however,  ha 
resumed  his  work  as  editor.  The  declared  prin- 
ter and  publisher  of  the  paper  made  his  declara- 
tion under  Act  XXV  of  1867  on  the  16th  June, 

1908.  He  left  the  town  of  publication  of  the 
paper  on  28th  August,  1909,  and  returned  on 
the  29th  November,  during  which  period  he  was 
engaged  in  his  own  business  as  a  photographer 
and  general  dealer  elsewhere.  He  did  not  take 
any  interest  in  the  paper,  but  his  name  still 
appeared  therein  as  its  printer  and  publisher. 
He  was  tried  with  the  editor  for  two  sedilioua 
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articles  appearing  on  the  10th  September  and 
26tbi  November,  1909,  during  his  absence  and 
was  convicted.  Held  that,  as  he  allowed  his 
name  to  remain  on  the  record  as  the  printer, 
and  as  he  did  not  make  out  the  bona  fides  of  his 
absence  from  the  place  of  publication,  he  was 
legally  responsible  for  the  articles.  SUEENDRA 
ProsadLahiri  v.  Emperor,  38  C.  227  =  10 
Ind.  Cas.  95*  =  12  Cr.  L.J.  3S4. 

(19)— S.  1—See  Penal  Code,  s.  124-a,  5  M. 
L.T.  415  =  32  M.  338  =  9  Cr.  L.J.  506  =  2  Ind. 
Cas.  193,  69  P.L.R  1905  =  1  P.R.  1905,  Cr.= 
2Ct.  L.J.  31. 

(20)— S.  12— See  Nos.  3,  7,  8,  supra. 

(21)— S.  13— See  No.  12,  supra, 

(22)— S.  18— See  ACT  XX  OF  1847,  ss.  3,  6, 
gC.W.tl.  591  =  1  C.L.J.  278. 

Act'XXIX  of  1867    (Amending  Act  XXI  of 
1867). 

[REP.,  ACT  IX  OF  1868.] 

See  ACT  XXI  OF  1867. 

See  ACT  IX  OF  1868. 

(1) — S.  3 — Illegal  assessment — Jurisdiction  of 
Criminnl  Courts. — If  a  person  thinks  that  he 
has  been  illegally  assessed  or  assessed  twice  over 
for  the  same  period  with  income  and  license 
tax,  his  remedy  is  first  to  pay  the  tax  and  then 
to  take  proceedings  in  the  Revenue  Department 
for  its  refand.  Proceedings  can  only  be  taken 
in  the  Criminal  Court,  when  a  person  fails  or 
refuses  to  take  out  or  pay  for  a  license.  The 
only  points  which  the  Magistrate  is  competent 
to  consider,  in  such  proceedings,  are  whether 
the  accused  has  been  assessed  for  license  tax, 
whether  he  has  been  served  with  the  prescribed 
notice  and  whether,  thereupon,  he  has  failed  to 
take  out  license.  He  is  not  competent  to  enquire 
whether  the  assessment  has  been  rightly  or 
wrongly  made.  CROWN  v.  KlNGSCOTE,  29  P. 
R.  1868,  Cr. 

(2) — S.  3 — Person  onre  fined,  if  liable  to  fur- 
ther fine  or  demind. — Under  the  above  section, 
a  person  once  fined  for  not  taking  out  a  license 
is  not  liable  to  a  second  fine  or  to  any  further 
demand  for  the  tax.  In  the  matter  of  DOORGA- 
CHURN  GIREE,  9  W.R.  Cr.  6*.  [R.,  18  W.R. 
Cr.  11,  7  0.  385]. 

(3)— See  ACT  XXI  OF  1867,  s.  15,  5  B.H.C. 
Cr.  44. 

(4) — S.  15 — Fine,  Amount  of — Examination 
of  accused, — Under  the  above  section,  the  fine 
to  be  imposed  for  non-payment  of  the  tax  cannot 
be  less  than  the  amount  stated  in  the  notice. 
A  Deputy  Magistrate  is  bound  to  examine  the 
accused  under  s.  266  of  the  Code  of  Criminal 
Procedure  (1861),  in  answer  to  the  charge 
brought  against  them.  QUEBN  v.  BiSSBSSUR 
.SBIN,  9  W.R.  Cr.  62. 


I.— Imperial  /I c/s— continued. 
Act  I  of  1868  (General  Clauses). 

[EEP.,  ACT  X  OF  1897.] 

See  ACT  X  OF  1897. 

(1)— S.  1,  cl.  13 — Village  Munsiff,  whether 
Magistrate— Evidence  Act,  s.  26. — The  word 
"  include  "  in  ol.  13  and  other  clauses  of  s.  1  of 
Act  I  of  1868  is  intended  to  be  enumerative, 
and  not  exhaustive.  When  it  is  intended  to 
exhaust  the  significance  of  the  word  inter- 
preted, the  word  "mean  "is  used.  Therefore, 
there  is  nothing  in  Act  T  of  1863  to  restrict  the 
meaning  of  the  word  '  Magistrate  '  to  a  Magis- 
trate within  the  meaning  of  the  Crim.  Pro. 
Code,  in  force  at  the  date  of  its  enactment. 
The  provisions  of  s.  26  of  the  Evidence  Act 
are  to  the  same  effect.  A  Village  MunsiS  in  the 
MadrasPresidency  is,  therefore,  a  "Magistrate." 
EMPRESS  V.  Ramanjiyya,  2  M.  5  =  2  Weir 
123.      [22.,  22  B.  235;  D.,  17  B.  485.] 

(2i— S.  2  {8)  — Upper  Tanamal  —  British 
India. — Upper  Tanamal  is  an  integral  part  of 
British  India  within  the  meaning  cl.  8  of 
s.  2  of  Act  I  of  1868.  GROWN  v.  PazD  NUR, 
6  P.R,  1878,  Or. 

(3)— S.  2  (18)— Criwz.  Pro.  Code,  1882, 
s.  4-S%— Imprisonment,  nature  of. — Looking  to 
the  terms  of  s.  2  (18)  of  the  General  Clauses  Act, 
"  imprisonment  "  in  s.  488,  Crim.  Pro  Code, 
(1882),  may  be  either  "  simple  or  rigorous." 
QUEEN-EMPRESS  v.  NARAIN,  9  A.  240=  A. 
W.N.  1887.  5i.  [E.,  U.B.R.  1892-1896, 
Vol.  I,  70.] 

(4)— S.  2  (18)— See  ACT  XXII  OF  1881,  s.  35, 
17  P.R.  1889.  Cr. 

(5)— S,  2  (13)— See  Sentence— IMPRISON- 
MENT—General,  18  W.R.Cr.  3. 

(6)  —  S.  5 — Application  of. — S,  5  of  the  General 
Clauses  Act  applies  only  to  oSences  and  sea- 
tences  passed  under  Acts  which  came  into  force 
after  the  General  Clauses  Act  came  into  force. 
Nga  tha  Saung  v.  Queen-Empress,  L.B. 
R.  1872-1892,  473 

(7)— S.  b—Crim.  Pro.  Code,  4c«  XXV  o/ 1361, 
ss.  21,  61 — Fines. — S.  5  of  the  General  Clauses 
Act  does  not  apply  to  fines  levied  under  Regula- 
tions and  Acts  passed  prior  to  the  passingjof  that 
Act.  But  s.  21  of  the"  Crim.  Pro.  Code,  1861, 
has  the  effect  of  making  s.  61  thereof  applica- 
ble to  the  levy  of  such  fines  whether  imposed 
under  the  Penal  Code  or  under  any  special  or 
local  law,  unless  such  law  prescribed  a  method 
of  levying  of  such  fine.  REG.  v.  GOVIND 
JHILOA,  Rat.  Ud.  Cr.  C.  57  =  Cr.  Rg. 
5-10  1871. 

(8)— B.  5— See  ACT  IX  OF  1869,  7  B.H.C. 
Cr.  76. 

(9)— S.  5— See  ACT  IX  OF  1890,  s.  113,  Rat. 
Un.  Cr.  C.  871  =  Cr.  Rg.  43  of  1896. 

(10)— S.  5— See  BUR.  Act  III  OF  1839,  s.  13, 
L.B.R.    1893—1900,  141. 

(ll)-S.  5— See  MAD.  ACT  I  OF  1866,  s.  22, 
8  M.  350. 
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/. — Imperial  Acts — continued. 

Act  I  of  1868  (General  ClAaaea)— concluded, 

(12)  — S.  6—Crim.  Pro.  Code  (1882),  s.  555— 
Person  charged  with  offences,  some  triable  by 
jury,  others  by  assessors  under  the  Code  of  1872 
—  Change  of  procedure,  effect  of,  on  pending 
trial, — Where  a  person  was  tried,  under  the 
Code  of  1872,  by  a  Sessions  Court,  with  the  aid 
of  assessors  on  charges  some  of  which  were 
triable  by  assessors,  others  by  jury,  and  before 
the  conclusion  of  the  trial,  the  Codeof  Criminal 
Procedure.  1882,  making  such  cases  triable  by 
jury,  came  into  force,  held,  that  reading  s.  6 
of  the  General  Glauses  Act  with  s.  555,  Crim. 
Pro.  Code,  1882,  the  functions  of  the  assessors 
appointed  at  the  commencement  of  the  trial 
should  continue  to  be  those  of  assessors  and 
were  not  converted  into  those  of  jurors  and  that 
the  Judge  was  wrong  in  having  treated  the  case 
as  having  been  tried  by  a  jury.  8RINIVAS4 
Chari  V,  Queen,  6  M.  336  =  7  Ind.  Jur.  301. 

(13) — S.  6 — Offence  under  Stamp  Act.  X  of 
1862 — Repeal  of  a  repealing  enactment,  effect  of. 
— An  oSence  committed  under  the  Stamp  Act 
(X  of  1862),  while  it  was  in  force  (but  since 
repealed),  is  still  an  oSence  and  mav  be  tried 
under  that  Act.  The  mere  repeal  of  a  Repealing 
Act  or  the  repealing  portion  of  a  Repealing  Act 
does  not  by  itself,  revive  the  original  Act  or  the 
repealed  portion  thereof.  HIGH  COURT  PRO- 
CEEDINGS, 30th  July,  1872,  No.  1368,  1  Weir 
7S1  =  7M  H.C.  App.  8. 

(14)— 8.  6— See  ACT  XVII  OF  18fi2,  2  C.  225. 

(15)— See  ACT  XVII  OP  1862,  ss.  1,  2,  4, 
1  A.  599. 

(16)— See  ACT  VIII  OF  1871,  s.  80,  18  W.R. 
Cr.  3. 

Act  YIII  of  1868  (Repealing  Act,  1868). 

[REP.,  ACT  XIV  OF  1870] . 

See  ACT  XVII  OF  1862,  2  C.  225,  F.B. 

Act    IX    of    1868    (Taxing    Professions  and 

Trades). 

[Rep.,  Act  ix  of  1869]. 
See  ACT  IX  OF  1869. 

(1) — Ss.  13  and  17 —  Dismissing  complaint 
owing  to  want  of  evidence  that  accused's  names 
were  included  in  list — Procedure. — A  Magistrate 
was  held  to  have  acted  rightly  in  dismissing  a 
complaint  under  s.  17  of  the  Act,  because  there 
was  no  evidence  that  the  names  of  the  accused 
were  included  in  the  list  mentioned  in  s.  13. 
In  prosecutions  under  this  Act,  a  Magistrate 
must  proceed  in  the  manner  laid  down  in  Ch. 
XV  of  the  Code  of  Criminal  Procedure  (1861), 
and  must  require  proof  of  all  the  facts  which 
go  to  constitute  the  oSence.  QUEEN  v. 
Khettar  Nath  Ghose,  11  W.R.  Cr.  56. 

(2) — S.  17 — Fine,  amount  and  remission  of — 
License —  Service  of  notice. — A  Magistrate  is 
bound,  under  the  above  section,  to  impose  on 
every  offender,  on  conviction  for  not  taking  out 
a  lioense,  after  notice  served   on   him,   a   fine 


I.— Imperial  Acts — continued. 

Act   IX    of    1868   (Taxing    Professions    and 
Trades) — concluded. 

equal  to  twice  the  sum  mentioned  in  the  notice 
and  cannot  remit  any  portion  of  the  fine.  The 
service  under  the  Act  must  be  personal,  wherever 
personal  service  is  practicable.  QUEEN  v. 
Ramgobind  Chuckerbuttt,  2  B.L.R. 
App.  40  =  11  W.R.  Cr.  13. 

(3) — S.  17 — Jurisdiction  of  Collector  where 
penalty  levied, — If  it  is  sought  to  recover  the 
penalty  described  by  s.  17  of  Act  IX  of  1858 
from  any  person  who  omits  to  take  out  a  certifi- 
cate, the  Collector,  who  issued  the  notice,  should 
prefer  a  complaint  before  a  Magistrate,  but 
should  not  prefer  the  complaint  before  himself 
in  his  capacity  as  a  Magistrate.  HIGH  COURT 
Proceedings,  26th  July,  1869,  4  M.H.C. 
App.  61. 

(4)— S.  17— See  TAX,  2  B.L.R.  Ap.  40  =  11 
W  R.  Cr.  13. 

(5) — 3.  17— See  No.  1,  supra. 

Act  XIV  of  1868  (Contagious  Diseases). 

[Rep.,  act  IX  OF  1888.] 

(1) — Common  prostitute  registered  under  the 
Contagious  Diseases  Act — Right  to  have  name 
removed  from  the  register  on  desire  to  discontinue 
business. — Every  woman  registered  as  a  common 
prostitute  under  the  Contagious  Diseases  Act 
has  an  absolute  right  to  have  her  name  removed 
"  from  the  book,"  if  she  is  desirous  of  ceasing  to 
carry  on  such  business  ;  and  any  rule  or  portion 
of  a  rule,  purporting  to  be  made  under  the  Act, 
which  raises  any  obstacle  to  the  exercise  of  such 
right  is  ultra  vires.  EMPRESS  v.  NiSTAR 
Raur,  6  C.  163  =  7  C.L.R.  197. 

(2) — S.  11— Prosecution  of  prostitute  for  non- 
attendance  for  examination— Plea  of  application 
for  removal  of  name  from  register, — A  woman 
prosecuted  under  s.  11  of  the  Act  is  not  precluded 
from  pleading  that  she  has  ceased  to  carry  on 
the  business  of  a  common  prostitute  and  that 
she  has  taken  the  proper  steps  to  have  her  name 
removed  from  the  register.  EMPRESS  v. 
NISTAR  Raur,  6  C.  163  =  7  C.L.R.  197.  (3  B. 
L.R.A.  Cr.  70,  Appr.) 

(3) — S.  11 — No  appeal. — There  is  no  appeal 
from  a  conviction  under  the  above  section  for  a 
registered  prostitute  neglecting  to  appear  for 
examination.  QUEEN  v.  BOYDONATH  MOO- 
KERJEB,  17  W.R.  Cr.  11. 

(4) — Ss.  11  and  21 — Registration  of  prostitutes 
tvhen  to  be  made. — Under  this  Act,  the  police 
are  not  empowered  to  put  a  woman  on  the 
register  of  "common  prostitutes"  against  her 
will.  The  penalty  prescribed  by  s.  11,  for  dis- 
obedience of  any  of  its  rules  is  for  a  "  woman 
who  voluntarily  registers  herself  as  a  common 
prostitute."  The  mere  possession  of  a  registra- 
tion ticket,  under  the  Act,  does  not  necessarily 
make  the  holder  of  it  a  registered  public  pro- 
stitute under  it,  or  the  rules  framed  by  the 
Government  under  the  Act.  The  registration 
must  be  voluntary,  and  the  mere  fact  that  a 


223 


THE  ALL  INDIA  DIGEST. 


224 


1.—  Imperial  i4c<s— continued. 

Act  XIV  of  1868  (Contagious  Diceasea)— cZi. 

woman  appears  in  answer  to  a  summons  issued 
by  the  police,  and  answers  questions  put  to  her, 
is  not  sufficient  to  bring  her  within  the  Act. 
Queen  v.  Sukhimoneb  Raue,  12  W.R.Cr. 
55  =  3  B  L.R.  A.Cr.  70. 

(5)— Ss.  Hand  21-See  PROSTITUTION,  3 
B.L.R.  A.  Or.  70=12  W  R.  Cr.  55. 

(6)— S.  21— See  Nos.  4,  5,  supra. 

Act  lY  of  1869  (Divorce). 

[Rep.  in  pt..  act  Vii  of  1870 ;  Rep.  inpt. 

ACT  XII  of   1873  ;  REP.  IN  PT.  (IN  PUNJAB), 

act  xviii  of  1884  ;  rep  in  pt.,  (in  the 
Central  Provinces  and  the  District  of 
Sambalpur).  act  IV  OF  1901,  s.  8.  Am.  (in 
Lower  Burma),  act  XI  of  1889.  s.  97 (rep. 

BY  Act  VI  OF  1900),  AND  ACT  VI  OF  1900, 
S.  47.  DECLARED  IN  FORCE  — IN  THE  SON- 
TH.'XL  FaRGANAS,  REG.  Ill  OF  1872,  S.  3,  AS 
AMENDED  BY  REG.  Ill  OF  1899,  S.  3  ;  IN  THE 
ANGUD  DISTRICT,  REG.  I  OF  1894,  S.  3  ;  IN 
THE  ARAKAN  HiLL  DISTRICT  (EXCEPT  SO 
MUCH  OF  SS.  47  AND  49  AS  RELATES  TO 
STAMPS),  Reg.  IX  OF   1874,  S.   3  ;   IN  UPPER 

Burma  (except  the  Shan  States),  act 
xiii  of  1898,  s.  4  ;  in  british  baluchis- 
TAN, Reg.  I  OF  1890,  S.  3.] 

(1)— S.  14— See  ADULTERY,  3  C.  688. 

(2) — S.  17— Decree  nisi  by  District  Judge  for 
dissolution  of  marriage — Direction  to  deliver  up 
child  to  husband  —  Removal  of  child  from 
husband's  custody  before  confirmation  of  decree 
by  High  Court,  H  offence— See  Penal  CODE, 
s.  363,  18  C.W.N,  484  =  15  Cr.  L.J.  72  =  22Ind. 
Cas.  424  =  41  C.  714. 

Act  YIII  of  1869  (Code  of  Criminal  Procedure 
Ansendment). 

[Rep.,  Act  X  of  1872] . 

See  Code  of  Criminal  Procedure. 

(I)— See  ACT  XVIII  OP  1854,  s.  25,  7  M.H. 
C.  App.  8. 

(1-rt)— See  Ben.  Act  XXI  op  1856,  17  W.R. 
Cr.  7. 

(2)— See  APPEAL— Cases  where  appeal 
does  not  lie,  6  B.H.C.  Cr.  64. 

(3)— See  Crim.  Pro.  Code,  1861,  s.  237,  16 
W.R.  Cr.  Cir.  1. 

(4)— See  Crim.  Pro.  Code,  1898.  ss.  436, 
437,  438  (1),  7  B.H.C-  Cr.  72. 

(5)— See  Magistrate,  Jurisdiction  op 
—Miscellaneous,  8  B.H.C.Cr.  39,  P.B, 

(6)— Ss.  203,    209,    211— See  CONFESSION— 

General,  8  B.H.C  Cr.  103. 

(7)— S.  209— See  No.  6,  SM^m. 

(8)— S.  211— S^eNo.  6,  supra. 

(9)— S.  435— See  DISCHARGE  OF  ACCUSED, 
4  B.L.R.  A,  Cr.  1  =  12  W.R.  Cr.  65. 

(10)— S.  4  45-B  -See  COMMITMENT  TO  SES- 
SIONS COURT,  30  P.R.  1869,  Cr. 


/. — Imperial  .4 c/s— continued. 
Act  IX  of  1869  (Inconie-Tax>. 

[Rep.,  Act  XVI  of  1870]. 

(l)—Income-Tax  Act  IX  of  1869  and  XXIIl 
of  1869— General  Clauses  Act,  I  of  1868,  s.  5 
— Imprisonment  in  default  of  fine, — The  In- 
comeTax  Act  being  one  passed  after  Act  I  of 
1868,  s.  5  of  the  latter  authorizes  the  infliction 
of  imprisonment  in  default  of  payment  of  fine 
for  not  paying  the  additional  tax  imposed  on  a 
person  by  the  Income-Tax  Act.  REG  v.  SAN- 
GAPAbiu  Bashiapa,  7  B.H  C.Cr,  76. 

(2) — Ss.  3,  25 — Non-payment— Jurisdiction, 
— Magistrate. — Under  ss.  3  and  25  of  the  In- 
come-Tax  Act,  a  subordinate  Magistrate  of  the 
second  class  has  no  jurisdiction  to  convict  a 
person  for  non  payment  of  the  income-tax. 
REG  V.  Tapee  Poonja,  Rat.  Un.  Cr.C.  37. 

(3)— S.  12— False  statement — Penal  Code, 
s.  193. — The  accused,  who  was  assessed  with  an 
income-tax  of  Rs.  500-0-0,  objected  to  the  tax 
on  the  ground  that  the  tax  which  he  paid  for 
the  previous  years  was  only  Rs.  225,  that  there 
was  no  increase  in  the  income  in  the  year  in 
question.  When  asked  to  produce  evidence  ia 
support  of  his  statement,  he  withdrew  his 
objection.  Hia  books,  when  examined,  showed 
that  the  acousod  had  lent  between  Rs.  5,000  and 
Rs.  6,000  to  various  villagers,  but  there  was 
nothing  to  show  the  rate  of  interest.  Held,  that 
as  the  accused  had  failed  to  prove  his  allegation 
that  his  income  was  not  more  than  Rs.  225,  and 
that  as  his  books  showed  that  he  had  lent  a 
large  sum  for  interest,  the  usual  rate  ranging 
between  12  and  24  per  cent,  the  accused  was 
righoly  convicted  under  s.  193.  RAMPERSHAD 
V.  Crown,  7  P.R.  1870.  Cr. 

(4) — S.  19 — Powzr  of  Talisildar  to  hear  peti- 
tion under  s,  19— False  statements  in  that  peti- 
tion.—  Held,  that  a  Tahsildar  was  not  an  officer 
empowered  to  receive  a  petition  under  s-  19  of 
Act  IX  of  1869,  and,  therefore,  a  person  making 
a  false  statement  in  such  a  petition  cannot  be 
convicted  of  perjury.  In  re  MOONEAPPA 
OODIAN,  5  M.H.C.  326. 

(5) — Ss.  24.  25 — Conviction  under  the  section 
— Appeal  -Duty  of  appellate  Court — Although 
there  are  grounds  for  holding  that  the  Legis- 
lature intended  that  convictions  under  ss  24  and 
25,  Act  IX  of  1869,  should  be  summarily  dis- 
posed of  by  the  Magistrate,  the  right  of  appeal 
conferred  by  the  Crim.  Pro.  Code  is  not  taken 
from  persons  convicted  under  the  Income-Tax 
Act.  It  is  not  competent  to  judge,  on  appeal 
from  a  conviction  under  ss.  24  and  25  of  Act  IX 
of  1869.  to  reverse  the  conviction  merely  be- 
cause he  regards  it  as  one  of  hardship,  nor  has 
ha  to  determine  whether  or  not  the  failure  to 
pay  the  tax  was  in  pursuance  of  an  intention 
to  avoid  payment.  Where  the  tax-payer  fails 
to  pay  the  amount  within  the  time  specified  by 
the  notice,  ha  is  guilty  of  an  offence  within  the 
terms  of  s.  25  of  Act  IX  of  1869,  and  subsequent 
payment  would  not  take  the  case  out  of  the 
provision  of  s.  25.  QUEEN  v.  CHEIT  RAM, 
2N.W.P.  113. 
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Jlct  IX  of  1869  (Incorae-Tax)  -concluded. 

(6) — S.  25 — Imprisonment  in  default  of  pay- 
ment of  Hue— Competency  of  Magistrate  to 
award. — A  Magistrate  has  no  power  under  the 
above  section  to  sentence  to  imprisonment  in 
default  of  the  payment  of  fine  imposed  for  not 
paying  the  income-tax.  QUEEN  v.  NODIA 
Chand  KOONDOO,  a  W.R.Cr.  70  [F.,  22  W. 
R.  Cr.  51;  19  A.  462.] 

(7) — S.  25 — Appeal  agai^ist  fine  to  Sessions 
Court. — No  appeal  lies  to  a  Sessions  Judge  from 
the  order  of  a  Magistrate  fining  a  defaulter 
under  s.  25  of  the  Act,  QUEEN  v.  MUDHOO 
DUTT,  14  W.R.  Cr.  71. 

(6)— S.  25— See  Nos.  2,  5,   supra. 

{0)-Ss.  25,  27— Prosecution  under  s.  25— 
Collector's  duly  to  institute  prosecution. — The 
provisions  of  s,  27  seem  to  imply  that  the 
Collector  ought  in  each  case  to  exercise  his 
discretion  as  to  whether  a  prosecution  should 
be  instituted.  The  mere  sending  of  the  Tahsil- 
dar's  report,  containing  an  expression  of  the 
Collector's  general  desire  to  prosecute  default- 
ers, cannot  be  held  to  tantamount  to  the 
institution  of  a  prosecution  at  the  instance  of 
the  Collector.  QUEEN  v.  Cheit  RAM,  2  N. 
W.P.  113. 

(10)— S.  27— See  No.  9,  supra. 

Act  XV  of  1869  (Prisoners'  Testimony). 

[Rep.,  act  III  OF  1900.] 

(1) — Applicability  of  Act — Evidence  Act,  s.  1 18 
— Conviclio'ii  for  theft— Subsequent  trial  of  ivit- 
nesses  for  receiving  stolen  property — Evidence 
of  person  convicted  of  ihett. — Two  sonars  A  and 
B  were  convicted  o(  theft  and  duly  sentenced. 
R  and  G,  who  had  given  evidence  as  witnesses 
against  them,  were  afterwards  prosecuted 
under  s.  411,  I.PC,  in  connection  with 
the  same  property,  and  convicted  on  the  evi- 
dence of  A  and  B.  Held  (1)  that  the  Pri- 
soners' Testimony  Act  had  no  bearing  on  the 
point  for  decision  and  the  two  convicts  were 
competent  and  compellable  witnesses,  there 
being  no  exclusion  of  them,  nor  privilege  given 
them  by  law  ;  (2)  that,  in  the  absence  of  any 
pardon  or  suggestion  by  any  judicial  authority 
of  pardon,  R  and  G  had  no  privilege  against 
prosecution  or  against  the  evidence  of  any  ad- 
missible witness  being  used  against  them. 
Even  if,  as  witnesses  against  A  and  B,  they 
made  full  confessions  of  crime  as  being  dis- 
honest receivers,  they  would  have  no  privilege, 
■which  can  only  be  conferred  by  a  special  enact- 
ment of  the  legislature  as  in  the  case  of  con- 
fessing Mamlatdars  by  Act  XIV  of  1889. 
QUEEN  Empress  v.  Ramachandba  Sawai- 
RAM,  Rat.  Un.  Cr.  C.  776  =  Cp.  Rg.  41  of  1895. 

(2)— See  Small  Cause  Court,  Mofussil, 
5  B.L.R.  215  =  13  W.R.  278. 

(3) — S.  3 — Convict— Attendance  as  accused. — 
A  Magistrate  can,  under  s.  3  of  Act  XV  of  1869, 
procure  the  attendance  of  a  convict  as  an 
accused  person  without  the  intervention  of  the 
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High  Court.  If  the  convict  is  in  a  jail  in  a 
District  other  than  that  in  which  he  is  required, 
the  procedure  to  be  adopted  is  under  s.  3  of 
the      Act.     NASICK      DiST.      MAGISTRATE'S 

Letter  No,  2619,  Rat.  Un.  Cr.  C.  66, 

(3-a) — Ss  3,  4,  7 — Prisoners  confined  in  jail 
ivithin  High  Court's  Ordinary  Original  Civil 
Jurisdiction. — Pow^r  to  take  them  ozU  to  anstver 
charges. — No  Court  subordinate  to  the  High 
Court  has  power  to  take  away  a  prisoner,  con- 
fined in  a  jail  within  the  local  limits  of  its 
Ordinary  Original  Civil  Jurisdiction,  to  answer 
a  criminal  charge-  hi  re  LINGAM  LiAKSHMAJI 
Pandit,  l  Weir  866. 

(4) — S.  4 — See  No.  4,  supra. 

(5)— S.  7— See  No.  4,  supra. 

(6)— Ss.  15,  16— Prisoners'  Testimony  Act, 
XV  0/1869,  ss.  15  and  16— ^c«  XV  of  1869, 
s.  16 — Signature  of  jailer — Judicial  notice. — 
The  Court  will  takp  judicial  notice  of  the  sig- 
nature of  the  jailer  under  s.  16,  Act  XV  of  1869, 
Prisoners'  Testimony  Act.  TamOR  SINGH  v. 
Kalidas  Roy,  i  B  L.R.O  C.  51. 

(7)— S.  16— See  No.  6,  supra. 

Act  XVIII  of  1869  (General  Stamps). 
[REP.,  ACT  I  OF  1879.] 
See  ACT  I  OF  1879. 
See  ACT  II  OF  1899. 

[\)— Intention  to  evade  duty. — Omitting  to 
stamp  an  instrument  is  not  puciishabla  under 
the  Stamp  Act,  if  there  is  no  intention  to  evade 
payment  of  the  proper  duty.  When  a  Court, 
before  which  an  unstamped  instrument  is  pro- 
duced, decides  the  question  of  intention  to  evade 
payment,  that  decision  is  final,  If  the  deci- 
sion is  against  the  party,  the  Collector  is  bouni 
to  prosecute,  and  in  such  prosecution  the  ques- 
tion cannot  be  again  considered.  And  the  debt- 
or who  acknowledges  a  debt  in  his  creditor's 
book  is  liable,  in  such  cases,  to  be  prosecuted  as 
a  principal  and  the  other  party  as  an  abettor. 
Crown  v.  Prbmsingh,  23  P.R.  187S,  Cr, 

(2)— See  Penal  Code,  ss,  21  (9),  16I,  Rat. 
Un.  Cr,  C.  36  =  Cr.  Rg,  28-7-1870. 

{3)  ~S.  3— Entries  of  loans  in  account  books, 
— Entries  of  loans  in  account  books  cannot  be 
treated  as  bonds  within  the  meaning  of  cl,  5, 
s.  3  of  Act  XVIII  of  1869.  QUEEN  v.  BULDEo' 
2  N.W.P.  453. 

(4)— Ss.  20  and  29— Scope  of  the  section— In- 
tention^  to  evade  payment  —Liability  of  donee 
under  insufficiently  stamped  document.— B.  20 
of  Act  XVIII  of  1869  has  reference  only  to  civil 
Court,  and  its  provisions  are  purely  fiscal  and 
inapplicable  to  a  criminal  prosecution.  Inten- 
tion to  evade  payment  is  not  an  essential  in- 
gredient in  the  offences  described  by  s.  29  of 
Act  XVIII  of  1869.  A  donee  under  an  insuffi* 
ciently  stamped   deed  of  gift  is   not  liable  to 
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punishment  under  s.  29  of  the  Act.  HIGH 
Court  proceedings,  28th  November, 
1870,  6MH.C.  App  3  =  1  Weir  900. 

(5)—Ss.  24,  29  ani  ii— Procedure.— Th^t 
which  the  Magistrate  has  to  adjudicate  upon, 
on  a  prosecution  coming  before  him  under 
8.  24  of  the  Stamp  Act,  is  whether  an  oSence 
against  the  Act  has  been  committed,  and 
whether  the  prosecution  has  been  brought  be- 
fore him  by  the  proper  officer.  Any  person  who 
makes  himself  liable  by  committing  an  ofience 
within  the  terms  of  s.  29  and  the  following  sec- 
tions, and  who  is  prosecuted  by  the  Collector 
or  other  officer  duly  empowered,  may  be  con- 
victed by  the  Magistrate  under  s,  44.  If  an 
instrument  called  a  promissory  note  or  other 
document  of  thit  kind,  and  as  such  liible  to 
the  duty  imposed  by  the  Act,  is  not  duly 
stamped,  the  person  subject  to  penalty  is  the 
person  who  makes  it,  and  not  the  person  in 
whose  favour  it  is  made.  The  Magistrate  of 
the  District  should  not  himself  try  a  case  in 
which  he  instituted  the  prosecution  as  Collec- 
tor. Queen  v.  Nadi  Chand  Poddar,  21  W. 
R.  Cr.  1.       [5".,  3  C.  622;  E,  20  A.  440] 

(6) — S.  28  Acceptor  of  unstamped  receipt, — 
The  maker  of  an  unstamped  receipt  is  punish- 
able, but  not  the  acceptor  unless  it  can  be  shown 
that    he    abetted    the  making   of    the    receipt. 

Shambhu  Singh  v.  Raghubar,  s.  C.  33, 
Oudh. 

{1)—S.  29— Art.  38  {  =  Art.  31  of  Act  of  1899) 
— Intention  to  evades.  29. — Where,  out  of  lands 
bought  by  a  certain  person  under  a  sale  deed, 
he  transferred  to  the  vendors  some  portions, 
getting,  in  lieu  of  such  portions,  certain  other 
lands  of  the  vendors  and  executed  an  instru- 
ment reciting  the  said  transfer  on  a  stamp  paper 
of  8  annas,  it  was  held  that  such  document  was 
an  instrument  of  exchange  chargeable  under 
this  article.  For  the  purpose  of  ascertaining 
whether  any  and  what  penalty  should  be  im- 
posed, a  Magistrate  is  bound  to  consider  the 
question  whether  a  person,  prosecuted  under 
this  section,  had  any  intention  to  defraud  the 
Government    by   evading    payment    of   stamp 

duty.  Empress  v.  Dwarkanath  Chowdhry 
2  C.  399,  F.B..   ID.,  12  M,  231.] 

(8)  —  S.  29 — Intention  to  evade  payment — Lia- 
bility of  donee  under  an  insufficiently  stamped 
document. — Intention  to  evade  payment  is  not 
an  essential  ingredient  to  the  ofiences  described 
by  a.  29  of  Act  XVIII  of  1869.  A  donee  under 
insufficiently  stamped  deed  of  gift  is  not  liable 
to    punishment   under    s,    29.     HIGH    COURT 

Proceedings,  28th  November,  1870,  No. 
3153, 1  Weir  900  =  6  M.H  G.  App.  5. 

(8-a)— S.  29— See  Nos.  4,  5,  supra. 

(9) — S.  43 — Competency  of  prosecuting  Magis- 
trate to  try  offenders  —  Procedure. — A  Magis- 
trate, authorised  by  the  Collector  of  a  district 
to  prosecute  ofienders  against  the  Stamp  law,  is 
not  oompetent  to  try  them  for  the  same  oSenoe. 
She  OoUeotot  should  employ  the  Government 
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Pleader  or  some  person  other  than  a  Magistrate 
to  conduct  the  prosecution  under  s.  43  of  the 
Stamp  Act.  Empress  v.  Gangadhur 
BHUNJO,  3  C.  622  =  2  C  L  R.  179,  (24  W.R. 
Cr.l,F.).     tf.,9G.P.LR.  Cr.  26.] 

(10)— S.  4.^— Offence  against  the  Stamp  Act — 
Jurisdiction.— As  the  Stamp  Acts  of  1869  and 
1879  recognise  theCollector  as  primarily  respon- 
sible for  the  institution  of  prosecutions  for 
offences  against  them,  he  should  not  himself 
try,  in  his  capacity  as  a  Magistrate,  a  person 
chiirged  with  an  ofience  under  that  Act.  EM- 
PRESS OF  India  v.  Deoki  Nandan  Lal,  2  A. 
806.   ID.,  L.B.R.  (1872-1892)  400.] 

(11) -S.  44— iSee  No.  5,  supra. 

(12) — S.  48 — Sale  of  Court-fee  stamps  with- 
out a  license— See  ACT  I  OF  1879,  s.  68,  4  A. 
216,  F.B. 

Act  XXII  of  1869  (Garo  Hills). 

[REP.,  ACT  XIV  OF  1874.] 

S.  9  — See  LEGISLATURE,  POWERS  OF,  3  Cr 
63,  P.B.  =  1  C.L.R.  161,  4  C.  172,  P.C.  =  5  I.A. 
178  =  3  C.L.R   197. 

Act  XXIII  of  1869  (Income-tax). 

[Rep.,  ACT  XVI  OF  1870.] 
See  ACT  IX  OF  1869,  7  B.H  C.  Cr.  76, 
Act  ¥11  of  1870  (Court  Fees). 
[Rep.,  in  pt..  Act  XIV  of  1870;  Rep.  m 

PT.,  ACT  VIII  OF  1871;  ReP.  IN  PT.,  ACT 
XIII  OF  1889;  Rep.  IN  PT.,  ACT  VIII  OF  1890; 
Rep.  in  PT.,  (IN  Punjab),   act  xvii  of 

1887  ;  REP.  IN  PT.  AND  AM.  ACT  XX  OF 
1870;  ACT  VI  OF  1889,  S.  18  ;  ACT  XII  OP 
1891  ;  S.  16,  SCH.  II,  ART.  15,  REP.,  SCH.  I, 
ART.  1,  SCH.  II,  ART.  9,  AM.,  SCH.  II,  ART. 
11,  REP.  IN  ]'T.,  ACT  V  OF  1908;  AM.,  ACT 
XV  OF  1872,  S.  2  ;  AM.,  ACT  XIII  OF  1875,  S.  6 
AM..  Act  VII  OF  1889,  S.  i3  ;  AM.,  ACT  XI  OF 
1899,  SS.  2,  -3  ;  .AM.,  ACT  X  OF  1901  ;  S  7  (Xl) 
AM.,  ACT  VI  OF  1905  ;  AM.  (IN  PUNJABI  ACT 
XVIII  OP  1834,  S.  71  (AS  AMENDED  BY  ACT 
XXV  OF  1899,  S.  6,  AND  BY  ACT  IX  OF  1900); 
AM.  (IN  LOWER  BURMA)— ACT  XI  OF  1889. 
S.  84,  AND  ACT  VI  OF  1900,  S.  47  ;  AM.  {IN 
UPPER  BURMA),  REG.  I  OH  1896.  S.  36  (PAR- 
TIALLY REP.  BY  REG.  V  OF  1903,  S.  4);  AM., 

IN  Bengal  (except  the  sambalpur  Dis- 
trict) AND  Eastern  Bengal,  Ben.  act 

III  OF  1898,  SS.  7,  (105  (3)  ).  DECLARED  IN 
FORCE  IN  THE  SONTHAL  PAKGANAS,  REG. 
Ill  OF  1872,  S.  3,  AS  AMENDED  BY  REG.  Ill 
OP  1899,  S.  3;  IN  THE  ANGUL  SUB  DIVISION, 

Reg.  I  OF  1894,  s.  3 ;  IN  Upper  Burma 

(EXCEPT  THE  SHAN  STATES).  ACT  XIU  OF 
1898,  S  4  ;  IN  BRITISH  BALUCHISTAN,  REQ. 
I  OF  1890,  8.  3.] 

(1)  8.  18  (16)— See  COGNISABLE  OFFENCB, 
Rat.  Un.  Cr.  C.  70. 

{1-a)— a.  18— Sm  No.  38,  infra. 
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{2)—S.  19  (xvii)— Petition  by  accused  in  his 
defence— Charge  of  CouU  fee — Summons  case. 
— Clause  (xvii)  of  s.  19  o£  the  Court  Fees  Act 
exempts  from  the  charge  of  a  fee  a  "  petition  " 
by  a  prisoner,  or  other  person  in  duress  or 
under  restraint  of  any  Court  "  or  its  oflQcers," 
but  otherwise  a  petition  from  an  accu?ed  person 
in  his  defence,  at  least  in  summons  cases, 
appears  to  be  liable  to  the  payment  of  a  Court- 
fee,  Queen  Empress  v.  Karimpudein,  U. 
B.  R.18921896,  Vol.  I,  9. 

(3)— S.  19— See  SURETY  BOND,  Rat.  Un. 
Cr.  C.  126. 

(4)— 6's.  19  and  31 — Court  lees  on  complaint 
by  Municipal  Ojfficers. — S.  31  of  the  Court  Pees 
Act  must  be  read  with  s.  19.  No  process  fee  is 
leviable  under  s.  19  on  complaints  made  by 
Municipal  officers,  and  the  accused  are  not 
liable  to  refund  what  was  illegally  levied  from 
the  oomplninaots  as  such  fees.  Queen-EmP- 
RESS  V,  Khajabhoy,  16  H.  423=  I  Weir.  723. 

(5)— 8.  20,  cl.  2— See  MAINTENANCE,  16  M. 
234  =  2  Weir  252. 

(6)  S.  31— Ss.  22,  20,  Act  I  of  1871— Penal 
Code,  s.  Ifc6 — Nazir  delegating  the  authority  to 
execute  a  warrant  to  peon  Obbtttiction — Civ. 
Pro.  Code,  s.  251.— Uuder  the  law  aud  practice 
obtaining  in  the  molussil,  a  Nazir  has  authority 
to  execute  processes  addressed  to  him  through  his 
deputies  and  subordinates.  He  is  not  debarred 
from  delegating  the  authority  to  execute  a  war- 
rant cf  attachment  to  a  peon.  The  endorsement 
of  the  peon's  name  on  the  back  of  the  warrant  is 
sufficient  prima  facie  evidence  of  the  delegation, 
although  the  authority  might  well  be  conferred 
in  more  clear  and  explioic  terms.  A  person 
obstructing  the  execution  of  attachment  by 
such  peon  W!ll  be  guilty  of  an  ofience  under 
8,  186  of  the  Penal  Code.  The  Court  Fees  Act 
distinctly  contemplates  that  the  peons  are  to  be 
employed,  not  only  for  theservice  of  summonses, 
notices  or  orders,  but  for  the  execution  of  other 
processes,  such  as  warrants  of  arrest  of  attach- 
ment and  distress.  The  number  of  the  peons 
to  be  employed  for  the  service  and  execution  of 
processes  in  each  district  is,  by  s.  22,  Court 
Fees  Act,  fixed  by  the  District  Judge  and  the 
remuneration  is,  by  s.  20,  settled  by  the  High 
Court.  The  words  "  to  be  executed  "  in  s.  251 
of  the  Civ.  Pro.  Code  (i882),  would  seem  to 
imply  that  it  was  not  intended  that  the  "  proper 
officer  "  should  himself  execute  all  warrants  sent 
to  him.  There  is  nothing  in  the  Code  which 
indicates  in  any  way  that  warrants  of  arrests,  or 
of  attachment  or  for  distress  and  sale  are  to  be 
executed  by  the  "  proper  officer  "  in  any  manner 
different  from  the  service  of  summonses. 
Dharam  Chand  Lal  v.  Queen-Empress,  22 
C.  596.  [F.,  22  C.  759;  D.,  40  C.  849  =  17  CW. 
N.  941  =  19  Ind.  Cas.  706  =  14  Cr.L.J.  274.] 

(7)— S.  Bl— Cattle  Trespass  Act  (I  of  1871),   | 
t.  22 — Atuard  of  compensation  and  costs  of    the 
prosecution.— The  words  in  s.  22  of  Act  I  of  1871, 
"  oompensation  for  the  loss  caused  by  seizure 
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and  detention  "  do  not  necessarily  refer  only  to 
such  special  damage  as  is  sustained  by  the 
seizure  and  detention  prior  to  the  release  of  the 
cattle,  but  also  include  all  expenses  necessarily 
incurred  by  reason  of  such  seizure  and  deten- 
tion, though  it  may  be  after  such  release.  The 
language  is  wide  enough  to  include  the  Court 
and  process  fees  necessarily  paid  on  account  of 
the  refusal  to  make  compensation  or  refund  the 
fine  paid  Where  a  Magistrate,  on  convicting 
two  persons  under  s-  22,  Cattle  Trespass  Act, 
directed  the  accused  to  pay  not  only  the  sum 
which  the  complaiijant  had  paid  to  procure  the 
release  of  his  cattle,  but  also  the  Court  and  pro- 
cess fees  paid  by  the  complainant  in  prosecut- 
ing the  case  under  s.  31,  Court  Fees  Act,  held 
that  the  order  for  costs  could  not  be  made  under 
s.  31,  Court  Pees  Act,  but  was  valid  under 
8.  22,  Cattle  Trespass  Act.  SH.MK  HUSSAIN 
V.  Sanjivi,  7  M.  343  =  1  Weir  113.  [R.,  22  C. 
139  (142),  11  C.P.L.R.  10  (11),  Cr.;  L.B.R. 
1872-1892,  515  (516)  ] 

(8)— S.  31— Scope  cf  the  section.-  S.  31  of  the 
Act  is  applicable  to  cases  in  which  an  offence 
other  than  the  one,  for  which  police  officers 
may  arrest  without  warrant,  is  the  subject  of 
complaint.  SHAIK  HUSSAIN  v.  SANJIVI,  7  M. 
34S  =  1  Weir  713. 

(9) — S.  31 — Applicability  of  the  section  to 
criminal  trespass  under  s-  447.  Penal  Code. — 
Criminal  trespass  under  s.  447,  Penal  Code,  is 
an  offence  for  which  the  arrest  may  be  made 
without  warrant,  and,  therefore,  s.  31,  Act  VII 
of  1870.  does  not  apply.  In  re  ALAGA  PlLLAI, 
1  Weir  721. 

(10) — S.  31 — Magistrate  bound  to  award  com- 
plainant the  cost  of  the  fee  paid  on  the  complaint 
—Grim.  Pro.  Code  (1882),  s.  545.— Under  s.  31. 
Court  Fees  Act,  a  Magistrate  is  bound  to  award 
to  a  complainant  the  cost  of  the  fee  paid  on  the 
complaint  and  the  fees  paid  for  the  process- 
es, and  to  direct  the  accused  to  pay  the  amount 
in  addition  to  the  fine.  He  can  recover  the 
amount  as  if  it  were  a  fine,  but  has  no  authority 
to  order  imprisonment  in  default.  If,  in  addi- 
tion to  these  costs,  he  wishes  to  award  compen- 
sation to  the  complainant,  be  can  only  do  so  by 
awarding  it  out  of  the  fine  imposed.  QUEEN- 
EMPRESS  v.  Nga  Tun,  L.B.R.  1872-1892,  595. 

(11) — S.  Z\— Court  fee  and  the  process  fee  to 
be  paid  in  addition  to  fine  imposed. — Crim. 
Pro.  Code  (1898),  s.  545  —Under  s.  31  of  the 
Act,  the  payment  of  the  Court  fees  on  the  com- 
plaint and  of  the  process  fees  incurred  by  the 
complainant  should  be  made  in  addition  to  the 
fine  imposed  and  not  out  of  the  fine  imposed  on 
the  accused.  The  other  Costs  of  the  prosecution 
incurred  by  the  complainant  may,  under  s.  545, 
Crim.  Pro.  Code,  be  ordered  to  be  paid  out  of  the 
fine.  Crown  v.  po  Hlaw,  1  L.B.R.  209. 
(L.B.R.  1872-1892,  595,  F.) 

(12)— S.  31— Crim.  Pro.  Code,  s.  bib— Order 
for  re-payment  of  Court  and  process  fees,— In 
cases  to   which  a.  31  of  the  Court  Fees  Act 
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applies,  there  ought  to  be  an  order  for  the  repay- 
ment to  the  complainant  of  the  fee  paid  by  him 
in  addition  to  the  fine.  The  direction  for  the 
application  of  the  fine,  when  realized,  to  the 
purposes  indicated  in  s.  545.  Grim.  Pro.  Code, 
is  a  matter  of  discretion  with  the  Court.  Inre 
PAVADAI  Pillai,  1  Weir  722. 

(13) — S.  31 — Conviction  for  cognizable  offence 
— Court-fees  of  complainant — Critn,  Pro.  Code 
(1882),  s.  545, — Where  a  person  accused  of  a 
non-cognizable  offence  is  convicted  of  a  cogniz- 
able offence,  the  Court  cannot  legally  direct  him 
to  pay  the  expenses  incurred  by  the  complainant 
under  s.  31,  Court  Fees  Act,  as  that  section 
applies  only  to  cases  where  the  accused  has 
been  convicted  of  a  non-cogaizible  offence.  The 
expenses  so  incurred  can,  however,  be  awarded 
to  the  complainant  as  compensation  under 
s.  545,  Crim.  Pro.  Code.  Queen-Empress 
V.  LiMBA,  Rat.  Un.  Cr.  C.  397  =  Cr.  Rg.  56  of 
1888. 

(14) — S.  31 — Court-fee  on  power  of  attorney  — 
Subsistence  allowance  and  travelling  expenses  of 
witnesses — Accused  not  liable  to  be  charged — 
Magistrate  cannot  award  costs  —  Crim.  Pro. 
Code  (1898),  s.  545. — An  accused  convicted  under 
s.  352, 1.P.G..  and  sentenced  to  pay  a  fine  cannot 
be  ordered  to  pay  the  costs  of  the  prosecution. 
If  the  Magistrate  desires  to  make  the  accused 
pay  for  the  expenses  for  the  prosecution,  he 
should  impose  a  sufSicient  fine  out  of  which 
compensation  can  be  awarded  under  s.  545, 
Crim.  Pro.  Code.  Neither  the  amount  of 
Court-fee  on  a  power  of  attorney,  nor  the  sub- 
sistence allowaaces  and  travelling  expenses  of 
witnesses  could  be  charged  to  the  accused.  The 
former  is  not  allowable  under  s.  31  of  the  Court 
Pees  Act,  and  there  is  no  authority  for  charging 
the  latter.  QUBEN-EMPRESS  v.  NGA  LU 
Gale,  U.B.R.  1892-1896,  Yoi.  1,  7. 

(15)— S.  3  i— Complaint  of  cognizable  offence- 
Order  for  costs. — Where  a  complaint  is  made  of 
a.  cognizable  oSance,  a  Magistrate  is  not  compe- 
tent to  direct  the  accused,  on  conviction,  to  pay 
the  amount  expended  by  the  complainant  on 
Court  fees.  NEELA  KANTAM  v.  VENKATA- 
SUBRAMANYAM,  1  Weir  721. 

(16)— S.  31— Order /'or  repayment  of  fees.— 
S.  31  permits  the  Magistrate  to  order  repay- 
ment of  fees  in  uon-cogaizable  cases  "  in 
addition  to  the  penalty  imposed  "  Therefore,  a 
Magistrate  should  not  order  the  repayment  of 
fees  out  of  the  fine  realized.  In  re  KESAVA 
MUDALI,  1  Weir  723. 

(17)— S.  31— Crim.  Pro.  Code  (1898),  s.  545 
— Order  for  costs  of  the  complainant. — The  duty 
of  a  Magistrate  to  order  payment  of  Court  and 
process  fees  under  s.  31  of  the  Court  Fees  Act  is 
imperative  ;  whereas  under  s.  545  of  the  Code 
of  Criminal  Procedure,  he  has  a  discretion  to 
award  the  expenses  of  the  prosecution  or  to 
refuse  to  do  so.  It  follows  that  s.  545  of  the 
Ciim.  Pro.  Code  must  ba  taken  to  exclude  those 
expenses  in  regard  which    the  Court  has  no 
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discretion.  A  Magistrate,  on  convicting  a 
person  and  sentencing  him  to  pay  a  fine, 
ordered  the  accused  to  pay  the  complainant's 
costs  of  the  proseoution.  The  Magistrate  issued 
a  warrant  for  the  collection  of  a  sum  of  Rs.  2-4, 
Court  and  process  fees  paid  to  the  complainant, 
and  Rs.  10  paid  to  a  medical  officer  for  a 
oertificate  and  for  giving  evidence  in  the  case, 
from  the  accused.  Held,  that  the  order  of  the 
Magistrate,  as  regards  the  Court  and  procens 
fees,  was  properly  made  under  s.  31  of  the 
Court  Fees  Act,  but  that  the  order  as  to  Rs.  10 
was  unsustainable,  for,  although  the  medical 
officer's  fees  were  expenses  properly  incurred  in 
the  prosecution,  they  could  only  be  awarded  to 
the  complainant  out  of  the  fine  levied  from 
the  accused  and  could  not  be  levied  from  the 
accused  in  addition  to  the  fine.  QUEEN- 
Empress  v.  YAMANa  Rao,  24  M.  305  =  2 
Weir  722  =  1  Weir  723, 

(18) — S.  31— Order  to  pay  fine  under  section 
— When  payable  to  complainant  under  s.l44, 
Crim.  Pro.  Code  of  1861  (s.  545  of  1898).— A 
fee,  which  a  Court  may  order  to  ba  repaid  to  a 
complainant  under  s.  31,  Court  Fees  Act,  is  an 
integral  part  of  the  sentence  and  must  be 
treated  as  a  fine  imposed  by  the  Court  under 
s.  144,  Crim.  Pro.  Code,  1861  ;  and  such  fines 
must  be  in  deposit  pending  an  appeal,  where  an 
appeal  lies.  HIGH  COURT  PROCEEDINGS, 
20TH  JULY  1870.  5  MHO.  App.  28  =  2  Weir 
724.  [F.,  22  M.  153  =  1  Weir  724;  D,,  26  M. 
421  =  2  Weir  488]. 

(19) — S.  31— Order  to  repay  fees. — An  order 
to  repay  the  fees,  under  s.  31,  Court  Fees  Act, 
is  an  integral  part  of  the  sentence,  and  the  fee 
should  be  treated  as  a  fine  imposed  by  the 
Court.  High  Court  Proceedings,  29th 
Judy  1869,  l  Weir  724  =  5  M.H.C.  App.  28. 
[F.,  22  M.  153  =  1  Weir  724  ;  Z).,  26  M.  421  =  2 
Weir  488.] 

(20)— S.  31— Crim.  Pro-  Code  (1882),  s,  423, 
cl.  (6) — Order  of  appellate  Court  awarding 
further  costs,  if  fine, — Where  a  Magistrate 
convicting  the  accused  persons  directed,  out  of 
the  fines  imposed  upon  them,  the  payment  of 
Rs.  2  to  the  complainant  as  process  fees,  and, 
on  appeal,  the  Deputy  Magistrate  directed  the 
accused  to  pay  a  further  sum  in  addition  to  the 
fine  already  imposed  on  them  as  being  the 
expenses  incurred  by  the  complainant  for 
process  fees,  etc.,  under  s,  31  of  the  Court  Fees 
Act,  held,  that,  an  order  to  pay  a  fee  under 
a.  31  being  an  integral  part  of  the  sentence, 
such  fee  should  be  treated  as  a  fine  imposed  by 
the  Court  and  the  Deputy  Magistrate  had, 
therefore,  enhanced  the  sentence  which  was 
illegal.  Queen-Empress  v.  Tangavelu 
Ohetty,  22  M.  153  =  1  Weir  724.  [Diss.,  26 
M.  421  ;  29  M.  188  =  3  Cr.  L.J.  460.] 

(21) — S.  31— Fees  ordered  to  be  repaid  under 
the  section,  nature  of. — The  fees  ordered  to  be 
repaid  under  a.  31,  Court  Fees  Act,  are  not  fines 
within  the  meaning  of  s,  413,  Crim.  Pro.  Oodd. 
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Nor  can  they  be  held  to  be  fines,  in  default  of 
payment  of  which,  imprisonment  can  be  award- 
ed under  s.  33,  Crim.  Pro.  Code.  In  re  Para 
MUNIYAN,  1  Weir  724. 

(•22)— S.  31— Crim.  Pro.  Code  (1898).  s.  423— 
Ccnviclion  of  tiuo  jcersons  with  order  to  pay 
Court  and  process  fees  m  equal  shares  to  the  com- 
plainant— Acquittal  of  one  of  them  on  appeal — 
Enhancement  of  sentence. —  Where  two  persons 
were  sentenced  and  were  also  ordered  to  pay  a 
certain  sum  in  equal  proportion  on  account  of 
Court  and  process  fees  and,  on  appeal,  the 
Magistrate  altered  the  conviction  in  the  case  of 
one  of  them,  but  confirmed  the  sentence,  and 
quashed  the  conviction  of  the  other,  the  whole 
amount  of  the  Court  and  process  fees  being 
ordered  to  be  paid  by  the  person  whose  convic- 
tion was  confirmed,  held,  that  the  action  of  the 
appellate  M^igistrate  was  legal  uuder  s.  4'23,  ol. 
(6),  Crim.  Pro.  Code,  and  it  did  not  amount  to 
an  enhancement  of  sentence  within  the  meaning 
of  s.  423  (b).  Under  s.  31,  cl.  4  of  the  Court 
Fees  Act,  the  fees  ordered  to  be  repaid  under 
the  section  are  to  be  recovered  as  if  they  were 
fines  imposed  by  the  Court,  but  there  is  no 
warrant  for  treating  the  same  as  part  of  the 
fine  imposed  as  a  punishmeot  for  the  offences. 
In  re  Vemuri  Seshanna,  26  M.  421  =  2  Weir 
488.  (5  M.H.C.  App.  28  =  22  M.  153,  D.). 

(23)— S.  31— Crim.  Pro.  Code  (1882),  s.  413 
—  Order  directing  the  accused  to  pay  Court-fee, 
if  a  fine, — An  order  under  s.  31  of  the  Court 
Fees  Act  directing  an  accused  person  to  pay  the 
complainant  the  Court-fee  paid  on  his  petition 
is  no  part  of  the  sentence  so  as  to  make  it  a 
sentence  of  fine  within  the  terms  of  s.  413  of  the 
Crim.  Pro.  Code.  Madan  MANDUL  v.  HARAN 
GHOSE,  20  C.  687.  [F.,  1  Weir  724;  AppL,  11 
Cr.L.J.  194  =  4  Ind.  Cas.  1130  =  5  M.L.T  223 
=  31  M.  547  =  9  Cr.L.J.  83;  Appr.,  29  M.  188 
=  3  Cr.L.J.  460.] 

.  (24) — S.  31 — Two  accused — Order  for  refund 
of  fees  on  one  only. — Where  two  persons  are 
convicted  of  an  ofience,  the  Magistrate  cannot 
order  one  only  of  the  two  persons  to  refund  the 
fee  paid  on  the  petition  of  complaint.  The 
repayment  should  be  ordered  to  be  made  by 
both  jointly.  REG,  v.  Sankara,  Rat.  Un.  Cr. 
C.  61  =  Cp.Rg.  11  1-1872. 

(25) — S.  31 — Sessions  Court— Order  for  re- 
payment to  complainant. — When  a  case  to  which 
s.  31  of  the  Court  Fees  Act  applies  is  disposed 
of  by  a  Court  of  Session,  such  Court  and  not 
the  committing  Magistrate  is  the  proper 
authority  to  order  re-payment  to  the  complain- 
ant of  the  fee  paid  by  him  for  his  petition  of 
complaint.  KHANDESH  MAGISTRATE'S 
Letter,  No,  19,  Rat.Un.Gr.G  49. 

(26)— S.  31 — Power  of  appellate  Court  to 
order  payment  of  fees, — The  fees  under  s.  31 
should  be  awarded  by  the  Court  of  first  in- 
stance. But  a  Court  of  appeal  cannot  make 
such  an  order.  But  the  High  Court,  in  revision 
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can  make  the  order  that  ought  to  have  been 
made  by  the  Court  of  the  first  instance.  In 
re  Senthilathipathia  Pillai  :  In  re 
Athookuda  POGUNDAN.  1  Weir  723. 

(27)— S.  31— See  ACT  XIII  OF  1859.  s.  2,  6 
Bom.  L.R.  255,  Rat.  Un.  Cr.  C.  534  =  Cr. 
Rg.  2  of  1891. 

(28)— See  ACT  VII  OP  1878,  ss.  25,  63.  Rat. 
Un.  Cr.  C.  695  =  Cr.  Rg.  25  of  1894. 

(29)- See  ACT  XIII  OP  1880,  s.  18,  6  Cr.  L. 
J.  124  =  4  L.B.R.  12. 

(.30)— S.  31~See  Act  IX  OF  1890,  ss.  113, 
132  and  133,  U.B,R,  1892—1896,  Vol.  I,  300. 

(31)— 8.  31— See  APPELLATE  COURT,  31  M. 
547  =  5  M,L,T.  223  =  9  Cr.  L.J.  83. 

{31-a)— S.  31— See  Complaint—  Proce- 
dure ON  receipt  op  Complaint,  Rat.  Un. 
Cr.  C.  79  =  Cr.  Rg.  27-11-1873. 

(32) — S.  31 — Court  fees  and  process  fees  to  be 
paid  in  addition  to  fine — See  COSTS,  L.B.R. 
1872—1892,  616. 

(33) -S.  31— See  Crim.  PRO.  CODE,  1898, 
s.  423.  29  M.  188  =  3  Cr.  L.J.  460. 

(34)— S.  31— See  Crim.  Pro.  Code,  1898, 
s.  545,  L.B.R.  1878—1892.  409. 

(35)— S.  31— Sec  MAINTENANCE,  11  C.P.L. 
R.  14  Cr. 

(36)— S.  31— See  REFUND,  Rat.  Un.  Cr.  C. 
79  =  Cr.  Rg,  27-11-1873. 

(37)— 8.  31— See  No.  4,  supra. 

(38)— Ss.  31,    \S~Complaint    of    offence    of' 
wrongful  restraint — Order  for  Court  fees,  valid'  ' 
ity  of, — S.  31,  Court  Fees  Act,  does  not  apply 
to  the    offence    of    wrongful    restraint,    as    the 
oSence  is   an  ofionce    in  which  the  police  may' 
arrest  without  a  warrant,  notwithstanding  the 
fact  that  s.  18   makes  specific   mention  of  that 
oSence.     Nagireddi  v.  Chennamma,  1  WeiP 
721. 

(39)— S.  31  and  sch.  II,  No,  1,  cl.  (6)— 
Complaint  of  seizure  of  cattle — Act  III  of  1857, 
s.  14. -A  complaint  of  illegal  seizure  and  deten- 
tion of  cattle  such  as  is  referred  to  in  s.  14  of 
Act  III  of  1857  is  not  an  offence  referred  to  in 
8.  31  and  sch.  II,  No.  1,  cl.  ib)  of  the  Court 
Fees  Act.  The  complaint  does  not  require  a 
stamp,  as  the  words  "  plain  paper "  in  the 
section  are  not  repealed  by  the  Court  Fees  Act. 
Reg,  V,  RAVJI  NARU,  8'B,H.C.  Cr.  22. 

(39-a)— S.  31,  sch.  II,  art.  1  (6)  —  Set 
MAINTENANCE,  Rat.  Un.  Cr.  C.  488  =  Cr.  Rg. 
56  of  1889, 

(40)— S.  34:— Stamp  Act  II  o/'l899,  s,  69— 
Sale  by  thief  of  stolen  stamps. — The  words 
"sells  or  offers  to  sell"  in  s.  69  of  Act  II  of  1899, 
and  s.  34  of  Act  VII  of  1870,  include  the  case  of 
a  thief,  who  exchanges  a  stolen  stamp  for  a 
sum  of  money,  although  such  person  cannot 
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give  a  legal  title  in  regard  to  the  stamp  stolen 
by  him.  QueeN-EmpreSS  v.  VIRASAWMI. 
24  M.  319  =  1  WeiF72S. 

(41) — S.  34 — Stamrj  given  on  promise  that 
another  of  equal  value  would  be  relumed  — 
Transaction^whelhtr  amounts  to  sale. — A  mukh- 
tear,  not  having  any  use  for  a  Court-fee  stamp 
of  eight  annas,  which  he  had  purchased  for  a 
client,  transferred  it  to  another  clieat  who  pro- 
mised to  return  him  another  Court-fee  stamp  of 
the  same  value.  Held,  that  the  mukhtear  had 
not  sold  a  stamp  within  the  meaning  of  s.  34  of 
the  Court  Pees  Act  and  could  not  be  convicted 
under  that  section.  Kedar  Nath  SHAHA  v. 
Emperor,  30  C.  921  =  7  C.W.N.  701. 

(41-a)— S.  3A—Act  XVIII  of  1869  (General 
Stamps),  s.  iQ—Act  Io(  1879  (General  Stamps), 
3.  68 — Sale  of  Cow  t  fee  stamps  toithout  license. 
— The  sale  of  Courcfee  stamps  without  a 
license  is  not  an  ofience.  EMPRESS  v.  Jallu, 
4  A.  216,  F.B. 

(42) — S.  34 — Sale  of  Court- fee  stamps  without 
a  license— See  ACT  I  OF  1879,  s.  68,  4  A.  216, 
F.B. 

(43)— Sch.  II.  art.  1,  cl.  (b)—See  Nos.  39, 
39-0,  supra, 

(44) — Sch.  II,  art.  10 — One  vakalathnama 
by  several  persons — One  case — Fee  of  eight  annas 
only. — Art.  10  of  sch.  II  of  the  Act  requires  a 
fee  of  eight  annas  for  each  mukhteamama  or 
vakalathnama  presented  for  the  conduct  of  any 
one  case  to  any  of  the  Courts  or  officers 
mentioned  in  ol  (a).  The  mukhteamama  or 
vakalathnama  may  be  executed  by  one  person 
or  by  several  persons,  but,  if  it  is  only  for  the 
conduct  of  one  case,  it  only  requires  a  fee  of 
eight  annas.  QUEEN  EMPRESS  v.  AH  Hein, 
L.B.R.  1893—1900,  385. 

Act  YIII  of  1870  (Female  Infanticide  Preven- 
tion). 

[short  title  given,  act  xiv  of  1897, 
Amended  in  Bombay  Presidency,  and 
decijAred  to  extend  to  that  Presi- 
dency, bom.  Act  III  of  1897.] 

(11— S.  2— Rule  VI  of  Rules  framed  by  N.  W.P. 
Q over nment— Liability  of  heads  of  families. — 
Though  Rule  VI  of  the  Rules  framed  under  s.  2, 
Act  VIII  of  1870,  requires  the  chowkidar  of  a 
village  to  immediately  report  to  the  officer  in 
charge  of  a  police  station,  among  other  things, 
"also.. .on  the  occasion  of  his  periodical  visit 
to  the  police  station  other  deaths,  removals  and 
arrivals,"  the  last  duty,  vtz.,  of  reporting  "other 
deaths,  removals  and  arrivals  is,  though  it  may 
be  a  duty  cast  upon  him  under  s.  8  (3)  (/)  of  Act 
XVI  of  1873  (Village  and  Rural  Police),  not  a 
duty  cast  upon  him  by  the  provisions  of  Act 
VIII  of  1870  and  Rule  VI  is  not,  on  this  point, 
consistent  with  the  Act.  The  heads  of  pro- 
claimed families  are  not  bound,  by  any  of  the 
roles  framed  under  the  Act,  to  give  information 
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to  the  chowkidar  regarding  the  departure  of  the 
women  of  their  fstrailies.  QueeN-RMPRESS  v. 
BHUPAL,  6  A.  380  =  A.W.N.  1884.  132 

Act  XI    of  1870  (Indian   Weights    and  Mea- 
sures). 

[REP.,  ACT  XII  OP  1873.] 

(1)  — S.  2— Act  X  of  1871,  ss.  19.  63— Selling 
spirituous  liquor  retail—  Ser,  meaning  of. — S.  19 
of  Act  X  of  1871  pr  vides  that  the  quantity  of 
country  liquor,  which  unlicensed  vendors  may 
sell,  should  not  be  more  than  one  "ser." 
Regarding  the  weight  of  one  "  fer"  it  was  held 
that  the  weight  of  one  ser  as  given  in  Act  XI  of 
1870,  s.  2,  VIZ..  a  weight  of  metal  in  the  posses- 
sion of  the  Government  of  India,  which  weight 
when  weighed  in  vacuum  is  equal  to  the  weight 
knnwn  in  Prance  as  the  "  Kilogrammedes 
Archives"  was  not  very  intelligible,  and  the 
contention  of  the  Government  that  a  ser  was 
equivalent  to  80  tolas,  would  not  supersede  the 
customary  weight  of  a  ser  weight,  which  was 
95  tolas.  Therefore,  when  an  unlicensed  vendor 
was  in  possession  of  only  96  tolas  of  country 
liquor,  held,  that  the  exces?  of  one  tola  over  the 
local  weight  is  not  suffioient  to  warrant  the 
presumption  of  the  accused's  guilt.  EMPRESS 
OP  INDIA  V.  HAIT  RaM,  3  A.  404. 

Act  XII  of  1870  (Native  Passenger  Ships). 

[Rep.,  act  VIII  OF  1876.] 

S.  70— See  MISCHIEF,  A.W.N.  1908,  55  =  5 
A.L.J.  159  =  7  Gr.  L.  J.  i!96. 

Act  XXYI  of  1870  (Prisons). 

[REP.,  ACT  IX  OF  1894.] 

See  ACT  IX  OF  1894. 

(\)-Act  XXVI  of  1870  and  fieg.  XIV  of  1816 
— Powe.r  of  Superintendent  ol  jial  to  convict 
watchman  for  aiding  es''.ape  of  a  prisoner. — A 
Superintendent  of  a  j^il  has  no  power  under 
Act  XXVI  of  1870  to  convict  a  night  watchman 
on  a  charge  of  aiding  and  abetting  the  escape 
of  a  prisoner.  QjEEN  v.  SHEOUMBBR  LaL, 
4  N.W.P.  4. 

(2)-~  Lockup  not  a  prison. — A  lock-up  is  not 
a  prison  within  the  meaning  of  Act  XXVI  of 
1870,  Queen-Empress  v.  Nga  Shwe  Kun, 
L.B.R,  1872  1892,  S96. 

(3) — S.  3 — Havalat.  whether  a  prison. — Held 
by  Spankie  and  Oldfield,  JJ.  (Stuart,  C.J., 
dissenting)  that  a  havalat  or  lock  up,  in  which 
prisoners  under  trial  are  confined,  is  a  prison 
within  the  meaning  of  that  term  in  s.  3  of  the 
Act.    Empress  of  India  v.  Lalai,  2  A.  301. 

(4) — Ss  45,  54 — Taking  food  for  an  undertrial 
prisoner — Penal  Code,  s  'ii2— House  trespass. — 
Per  Stuart,  C.  J- — Pood  is  not  an  article  within 
the  meaning  of  s.  45.  Per  Stuart,  C.J.,  and 
Oldfield,  J.  (Spankie,  J.,  dissenting). — The   act 
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of  conveying  or  attempting  to  convey  food  to  a 
man  confiDed  in  the  havalat  and  under  trial, 
does  not  amount  either  to  house-trespass  or  to 
an  offence  punishable  under  s-  45  of  the  Prisons 
Act.   Empress  op  India  v.  Ladai,  2  A.  301. 

(b)—Ss.  47.  A8— Penal  Code,  s.  'A-Ii— Attempt 
to  escape  by  prisoner  at  work  outside  jail  — The 
accused,  a  prisoner  in  the  Gorakhpur  jail,  was 
employed  in  some  brickfield  outside  the  juil. 
While  80  emplojed,  he  endeavoured  to  escape, 
but,  after  he  had  got  some  little  distance,  was 
re-capiured.  Subsequently,  after  a  form  of 
trial  of  a  very  summary  nature,  he  was  sentenc- 
ed for  this  ofience  by  the  Inspector-General  of 
Prisons  to  receive  thirty  stripes,  apparently 
under  s.  47  of  the  Prisons  Act.  Held  that, 
under  the  above  circumstances,  the  offence 
committed  was  that  punishable  under  s.  224, 
I.P.C  ,  and  was  not  punishable  uridtr  s.  47  of 
Act  XXVI  of  1870,  nor,  if  the  Inspector- 
General  of  Prisons  was  acting  in  his  Magis- 
terial capacity,  was  the  offence  triable  sum- 
marily under  s.  260,  Grim.  Pro.  Code,  if  indeed 
the  offence  whs  committed  within  the  limits 
of  the  Inspector-General's  jurisdiction  as  a 
Magistrate.  In  any  eveni,  if  the  offence  was 
triable  by  the  Inspector-General  as  a  Magis- 
trate, it  should  have  been  duly  tried  according 
to  the  procedure  laid  down  in  the  Code  of 
Criminal  Procedure  for  the  trial  of  warrant 
cases.  Empress  v.  Hasan  ali,  A.W.N. 
1894, 176. 

(8)— S.  48— See  No.  5,  supra. 

(7) — 8.  54 — See  No.  4,  supra. 

Act   XXVII  of    1870     (Indian    Penal    Code 
Amendment). 

[Short  title  act  xiv  of  1897,  Rep.  in 

PT.  ACT  X  OP  187-2  ;  REP.  IN  PART  AND 
AMENDED,  ACT  XII  OP  1H91  ;  ACT  IV  OF 
1898,  S.  5,  REPEALED  ACT  I  OF  1903  ;  VIRTU- 
ALLY AMENDED— ACT  VIII  OF  ]88'2  ;  ACT  X 
OF  1886.  SS.  21  (1)  AND  24  (1)  ;  DECLARED 
IN  FORCE  IN  THE  SONTHAL  PARGANNAS, 
Beg.  Ill  OF  1872,  S   3,  AS  AMENDED  BY  REG. 

Ill  OF  1899, s  .  3.  In  the  arakhan  Hills 
Districts,  Reg.  IX  op  1874.  s.  3  ] 

(1) — Agreement  to  secure  payment  under 
Kuri  —  Penal  Code,  s.  294-4— VaSUDEVAN 
NAMBUDRI  v.  MAMMOD,  22  M.  212, 

(2)— Penal  Code.  s.  29i-A— Lottery— Scope 
—  "Publisher,"  meaning  o/— QUEEN  EMPRESS 
V.  MANCHERJI  KAVASJI  SHAPURJI,  10  B.  97. 

(3) — S.  10  -  Sanction  of  Ocvernment — Lottery 
office. — The  sanction  of  the  Local  Government 
is  necessary  before  a  charge  for  keeping  a  lot- 
tery office  under  s.  10,  Act  XXVII  of  1870,  can 
be  instituted.  GOVERNMENT  v.  NGA  CHO, 
ISWR.  Cr.  2  =  6B.L.R.    Ap.  98. 

Act  I  of  1871  (Cattle-Trespass). 

[AM.,  ACT  I  OF  1891.  DECLARED  IN  FORCE 
IN    THE     SONTHAL     PARGANAS,    REG.    Ill 
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OF  1872,  S  3,  AS  AMENDED  BY  REG.  Ill  OP 
1899.  S.  3  ;  IN  THE  ANGUL  DISTRICT,  REG. 
1    OF  1894,    S.     3  ;    IN    THE    ARaKAN    HILI* 

Districts,  Reg.  IX  of  1874,  s.  3  ;  in  Upper 
Burma  (except  the  Shan  States,  act 

XIII  OF  1898  S.  4  ;  IN  BRITISH  BALUCHISTAN, 
REG.  I  OF  1890,  S.  3  ] 

See  ACT  111  OF  1857.  (CATTLE  TRES- 
PASS;. 

(1)— Grim  Pro. Code  (1832),  s  250—Ftivoloua 
complamt  of  illegal  seizure  of  cattle— Compensa- 
(•.o«.— The  illetial  seizure  of  cattle  under  colour 
of  Act  1  of  1871  is  noii  constituted  an  offence 
under  that  Act  or  otherwise,  and,  therefore,  a 
Magistrate  is  not  competent  to  award  compen- 
sation, under  s.  250,  Cnm.  Pro.  Code,  to  the 
accused  on  a  frivolous  and  vexatious  complaint 
in  respect  of  such  alleged  illegal  seizure. 
PITCHI  v.  ANKAPPA,  9  M.  102  =  2  Weir.  315. 
[P..  13  C.  304,  23  0.  248  ;  B.,  18  A.  353  =  16 
A.W.N.  98.] 

(\-a)  —  See  SENTENCE— POWERS  OF  APPEL- 
LATE COURT— General,  16  W.R.  Cr.  12. 

(2)—S.  \0— Persons  having  power  to  sets* 
cattle.  — V^here  an  indigo  factory  supplies  the 
seeds,  pays  for  the  labour  of  sowing,  and  gives 
compensation  to  raiyats  growing  indigo  on 
their  own  land,  but  no  advance  in  cash  has 
been  made,  htld,  tLat.  although  the  indieo  is 
grown  for  the  factory,  a  servant  of  the  factory 
is  not  a  person  authorized  under  s.  10  of  the 
Act,  to  seiz^  cattle  doing  damage  to  the  indigo. 
RAM  KARAN  THAKUR  V.  EMPEROR,  9  C.W. 
N.  624  =  2  Cf.  L.J.  345. 

(3)— Ss.  \0  and  2.0— Seizure  of  cattle,  when 
legal  —'V^here  a  cattle,  which  trespasses  on 
another's  land,  is  not  doing  any  damage,  the 
owner  of  the  land  is  not  entitled  to  impound 
the  cattle.  In  re  ChinnayA  GOUNDAN,  1 
Weir  709. 

(4)  — Ss.  30  and  20  -  Impounding  of  cattle. — 
It  is  only  when  cattle  are  actually  trespassing 
that -they  can  be  seized  and  impounded  undof 
s.  10.     In  re  Dasari,  1  Weir  709. 

(5)-S.  11— See  ACT  VII  OF  1878.  s.  69,  22 
B.  933. 

(6)— Ss.  11  and  ii- Rescue  of  cattle  seined 
under  s.  11. — It  is  not  necessary  that  a  person, 
who  seizes  or  causes  cattle  to  be  seized,  must 
take  them  in  person,  to  the  pound,  in  order  that 
the  rescuing  of  the  cattle  may  amount  to  an 
offence  under  s.  24  of  the  Act.  BASSAWA 
SINGH  V.  Empress,  12  P.R.  1882,  Cr. 

(7)— 8.  12— See  ACT  VII  OP  1878,  ss.  25  and 
66,  19  PR.  1885,  Cr. 

(8)— S.  18 — Jurisdiction— C rim.  Pro.  Code 
(1861),  s.  21. — As  no  special  provision  is  made 
in  Act  III  of  1857  as  to  the  authority  by  which 
offences  under  s.  18  of  that  Act  are  to  be  tried, 
s.  21»Crim.  Pro,  Code,  1861,  gives  jurisdiction 
to  the  Pirst  CIrss  Subordinate  Magistrate. 
Reg  v.  Ganga  kom  Mhasu,  5.  B.H.C.  Cr.  13. 
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(9)— S.  19—  See  CRIMINAL  BREACH  OF 
Trust.  8  B.L.R.  Ap.  1  =  16  W.R.  Or.  52. 

(10) — S.  20— Illegal  seizure  of  cattle,  com- 
flaint  of — No  claim  for  compensation — Refund 
of  fee  paid  on  complaint  and  process  fees. — The 
complainant,  who  makes  no  claim  for  com- 
pensation for  loss  caused  by  the  illegal  seizure 
of  cattle,  is  not  entitled  to  any  compensation. 
But  he  is  entitled  to  a  refund  of  the  expenses 
incurred  in  procuring  the  release  of  the  cattle 
from  the  pound-keeper  and  is  aiso  entitled 
under  s.  31.  Court  Fees  Act,  to  the  refund  of 
the  fees  paid  on  the  complaint  and  the  process 
fees  which  he  had  paid,  because  the  word 
"  offence  "  in  the  Crim,  Pro.  Code,  includes  any 
act,  in  respect  of  which  a  complaint  may  be 
made  under  s.  20  of  the  Cattle  Trespass  Act. 
King-Emperor  v.  Tha  Nyo  UTU,  4L.B.R. 
11^6  Gr.  L.J.  122. 

(11) — S.  10— Complaint  of  illegal  seizure  of 
cattle — Compensation  to  accused,  whether  cati 
be  ordered — Crim.  Pro.  Code  (1882),  ss.  4  (a) 
and  250. — The  illegal  seizure  of  caitle  is  not  an 
offence  within  the  meaning  of  the  Crim.  Pro. 
Code,  and  the  ordor  for  compensation  to  the 
accused,  under  s.  250  of  the  Code,  cannot  be 
made.  Kottalanada  v.  Muthaya,  9  M. 
374  =  2  Weir  315.  [F.,  23  C.  248  ;  R.,  18  A. 
353  =  16  A.W.N.  9S,  23  C.  442.] 

(12)— S.  20—"  Charges  "—Meaning  of.— The 
term  "charges"  in  s.  20  of  the  above  Act  is 
used  as  equivalent  to  "  complaint."  Karim 
Khan  v.  Nathoosa,  11  C.P.L.R.  10,  Cr. 

(13)— S.  20— See  COMPENSATION— GENER- 
AL, 18  A.  353  =  A.W.N.  1896,  98. 

(14) -S.  20— See  COMPENSATION— TO  AC- 
CUSED, 13  C.  304. 

(15)— S.  20— Sfe  Offence,  29  M.  517  =  5 
Cr.  L.J.  86. 

(16)— S.  20— See  Ncs.  3,  4,  supra. 

(17)— Ss.  20,  21,  22,  23— Illegal  seizure  of 
cattle  not  a  criminal  offence.— The  illegal  seizure 
of  cattle  under  the  Act  is  not  a  criminal  offence. 
Queen-Empress  v.  Mi  Min  Kaung,  L.B.R. 
1872-1892,  315. 

(18)— Ss.  20  to  23— Nature  of  jurisdiction — 
Applicability  of  Crim.  Pro.  Code-  Crim.  Pro, 
Code,  ss.  1  and  192 — Transfer  of  cases— Appeal 
in  eases  under  the  sections. — The  jurisdiction 
conferred  by  ss.  20  to  23  of  Act  I  of  1871  is  a 
special  jurisdiction  and  as  such,  it  is  by  s.  1, 
Ciim.  Pro.  Code,  unaffected  by  the  provisions 
of  the  Code.  S.  192  of  the  Code  does  not, 
therefore,  authorize  the  transfer  of  a  case  to 
which  ss.  20  to  23  of  Act  I  of  1871  apply. 
[R.,  11  C.P.L.R.  10  Cr.;  D.,  31  0,  350.] 
There  is  no  provision  for  an  appeal  in  a  case  to 
which  S3.  20  to  23  of  Act  I  of  1871  apply, 
which  is  quasi  civil,  tha  jurisdiction  being 
intended    to    be    limited    to    the     Magistrate 
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specially  referred  to.  SHAMA  v.  LECHHU 
Shekh,  23  C.  300.  [Overruled,  34  C.  926  =  6 
Cr.  L.  J.  633-] 

(19)— Ss.  20  to  23— Illegal  seizure  of  cattle- 
Summary  trial— Crim.  Pro.  Code  (1882),  s.  4 
(p)  and  chap.  XXII.— The  illegal  seizure  and 
detention  alluded  to  in  ss,  20  to  23  of  Act  I  of 
1871  are  not  offences  within  the  meaning  of 
s.  4  (p)  of  the  Crim.  Pro.  Code,  and  the  cases 
connected  therewith  are  accordingly  not  triable 
by  the  summary  procedure  described  in  chap. 
XXII  of  the  Code.  Where  the  accused  charged 
under  s.  22,  Act  I  of  1871.  was  tried  summarily 
and  sentenced  by  a  First-Class  Magistrate,  the 
High  Court  declined  to  interfere,  as  the  defend- 
ant had  had  an  adequate  trial,  and  Act  I  of  1871 
had  not  prescribed  any  particular  procedure. 
NEDARAM  THAKUR  v.  JOONAB,  23  C.  248. 
[R.,  18  A.  353,  11  C.P.L  R.  10,  Cr.] 

(20)  Ss.  20  to  23— S  fecial  jurisdiction— Illegal 
seizure  of  cattle—  "  Ofjence  " — Crim.  Pro.  Code 
(Act  V  0/ 1898),  ss,  4  (o)  192  (1),  and  last  clause 
sch.  II — Power  of  District  cr  specially  em- 
poioered  Magistrate  to  transfer  such  cases — 
Power  of  subordinate  Magistrate  to  try  the  same. 
— The  illegal  seizure  of  cattle,  mentioned  in 
s.  20  of  the  Cattle  Trespass  Act  (I  of  1871),  is 
an  "  offence  "  under  s.  4,  cl.  (o)  of  the  Crim. 
Pro.  Code,  and,  according  to  the  last  clause  of 
sch.  II  thereof,  any  offence,  punishable  with 
imprisonment  for  less  than  one  year  or  with 
fine  only,  is  triable  by  any  Magistrate.  Though 
a  complaint  under  s.  20  of  the  Cattle  Trespass 
Act  must  be  entertained  either  by  a  District 
Magistrate  or  a  Magistrate  specially  authorized, 
such  Magistrate  has  no  power  under  s.  192, 
sub-s.  (1)  to  transfer  the  case,  after  taking 
cognizance  of  it,  to  any  Subordinate  Magis- 
trate, budhan  Mahto  v.  issuR  Singh, 
34  C.  926  =  6  Cp.  L  J.  363.  (23  C.  300,  23  C. 
442,  Overruled.) 

(21) — Ss.  20  and  22— Compensation  awarded- 
by  Magistrate  not  qualified — Crim.  Pro.  Code 
(1882),  ss.  529  and  537. — An  order  awarding 
compensation  under  s.  22  of  the  Act  by  a 
Magistrate  not  coming  under  s.  20  of  the  Act 
is  illegal,  and  is  not  protected  by  s.  529  of  the 
Code,  as  the  illegal  seizure  of  cattle  does  not 
amount  to  an  offence ;  nor  is  it  covered  by 
s.  537  as  the  action  of  the  Magistrate  amounts 
to  an  illegality  and  as  the  Magistrate  is  not  a 
Court  of  competent  jurisdiction.  RAGHU 
Singh  v.  ABDUL  Wahab,  23  C.  442.  [Over- 
ruled, 34  C.  926  ;  R.,  11  C.P.L.R.  10,  Cr.  ;  D., 
31  0.  350.] 

(22)— Ss.  20  and  22  — See  CRIM.  PRO.  CODE, 
1898,  ss.  4  (o),  250,  29  M.  517  =  5  Cr.  L.J.  86. 

(23)— Ss.  20  and  23— Transfer  of  case  under 
s.  20  of  the  Act— Crim.  Pro.  Code  (1872),  ss.  44 
and  141. — A  Magistrate  receiving  a  complaint 
under  s.  20  of  Act  I  of  1871  may  transfer  the^ 
case  to  a  Subordinate  Magistrate  for  disposal. 
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There  is  nothing  in  the  provisions  of  Act  I  of 
1871,  which  excludes  the  operation  of  ss,  44  and 
141,  Crim.  Pro.  Code  (187-2).  LUCHMAN  DAS 
V.  ALA  SINGH,  26  P.R.  1879,  Cr. 

(24)— S.  'i\— Complaint  of  seizure  of  cattle, 
by  whom  to  be  made.— The  person  entitled  to 
complain,  under  s.  21  of  the  Cattle  Trespass 
Act,  1871,  is  either  the  complainant  in  person 
or  an  agent  personally  acquainted  with  the  cir- 
cumstances ;  henoe,  where  the  cattle  belonging 
to  one  person  are  in  the  custody  of  another, 
and  are  seized  from  his  custody,  the  owner,  if 
he  is  not  personally  acquainted  with  the  cir- 
cumstances, is  not  entitled  to  institute  a 
complaint   under  s.    21  of  the  Cattle  Trespass 

Act,  1871.  Emperor  v.  dhanjisha  Dada- 
BHOY,  S  Bom.  L.R.  205. 

(25)— S.  21— Illegal  seizure  of  cattle — Sen- 
tence of  imprisonment  in  default  of  payment  of 
fine. — A  sentence  of  fine  for  illegal  seizure  of 
cattle  and  a  sentence  of  imprisonment  in 
default  of  payment  of  fine  or  compensation 
awarded  for  illegal  seizure  is  illegal-  QUEEN- 
EMPRESS  V.  Ml  MIN  KaUNG,  L.B.R.  1872— 
1892,  SIS. 

(25-a)— S.  21— See  Nos.  17  to  20,  supra. 

(26)— Ss.  21,  22—  Illegal  seizure  of  cattle, 
whether  a  criminal  offence —  Compensation — 
Fine — Imprisonment  in  default  of  payment  of 
compensation, — Illegal  seizure  of  cattle  is  not; 
an  ordinary  criminal  ofience.  Jurisdiction  is 
given  to  certain  Magistrates  to  adjudicate  com- 
pensation to  any  person  complaining  of,  and 
proving  such,  seizure  for  the  loss  caused  by  the 
seizure  and  detention,  as  well  as  any  fines  and 
expenses  incurred  by  the  complainant  in  pro- 
curing the  release  of  the  cattle.  Court-fees 
paid  by  the  complainant  may  form  part  of  such 
compensation.  [R.,  23  C.  300,  23  0.  442.] 
The  person  illegally  seizing  cattle  cannot  be 
subjected  to  a  fine,  nor  can  he  be  imprisoned  in 
default  of  payment  of  the  compensation,  hi 
the  matter  of  Ketabdi  Mundul,  2  C.L.R. 
507.     [F.,  22  C.  189.] 

(27) — Ss,  21  a7id  23— Illegal  seizure  of  cattle 
— Compeyisation. — In  awarding  compensation 
for  illegal  seizure  of  cattle,  the  complainant's 
costs  incurred  in  prosecuting  his  complaint 
may  be  included  in  the  compensation  awarded. 
QUEBN-EMPRESS  V.  Ml  MiN  KAUNG,  L.B.R. 
1872—1892,  S15. 

(28) — S,22 — Compensation — Appeal, — No  ap- 
peal lies  from  an  award  of  compensation  passed 
under  s.  22,  Cattle  Trespass  Act.  In  re  GUNESH 
PERSHAD,  3  N.W.P.  200.      iF.,  15  0.  712.] 

(29)— S  22 — Order  awarding  compensation — 
Appeal. — No  appeal  lies  from  an  order  award- 
ing compensation  under  s.  22  of  the  Act,  for 
wrongful  seizure  of  cattle.  DHIKU  v.  Deno 
NATH  Deb,  13  C.  712.  (10  B.  230,  3  N.W. 
P.  200,  F.)     [P.,  19  M.  238.] 
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(30)— S.  22— Compensation  for  illegal  seizure 
cf  cattle — Appeal. — No  appeal  lies  from  an  order 
passed  under  s.  22  of  Ace  I  of  1871,  awarding 
compensation  for  illegal  seizure  of  cattle. 
Queen-Empress  v.  Sadashiv,  Rat,  Un.  Cr. 
C.  S20  =  Cr.  Rg.  ii  of  1890.     (10  B.  230,  R.) 

(31)— S.  22— Penal  Code,  ss.  40  and  67.— 
When  the  accused  is  not  convicted  of  an 
"  ofience"  within  the  meaning  ot  s.  40  of  the 
Penal  Code,  the  provisions  of  s.  67  thereof  do 
not  apply  to  it.  8.  22  of  the  Act  does  not  pro- 
vide a  punishment  for  an  ofience,  and  therefore 
a  compensation  order  made  under  that  section 
cannot  be  followed  by  a  sentence  of  imprison- 
ment in  default  under  s.  67.  I.P.C.  QUEEN- 
EMPRESS  v.  PaUNG  Tin,  L.B.R.  1872—1892, 
429. 

(32)— S.  22— Nature  of  proceedings— Joint 
liability  to  pay  fine. — A  proceeding  under  s.  22 
of  the  Act  is  not  a  regular  criminal  proceeding 
but  a  q^iiasi  civil  proceeding  in  which  a  Magis- 
trate is  authorized  to  assess  and  enforce,  in  a 
summary  manner,  compensation  for  an  injury, 
for  which  a  civil  action  might  be  brought. 
Where  such  compensation  is  ordered  tu  be  paid 
by  two  persons,  without  specifying  the  pro- 
portionate amount  payable  by  each,  they  are 
jointly  and  severally  liable  to  pay  it.  NE.-\Z  v, 
MONSOR,  14  C.  175. 

(33)— S.  21— Illegal  seizure  oj cattle— Fine  on 
conviction,    legality  of — Compensation—  Impri- 

i  sonment  in  default,  whether  proper.— A.  Magis- 
trate is  not  competent,  under  s.  22  of  the  Cattle 

I   Trespass    Act,  to   pass   any   sentence   of    fine. 

I  He  can  only  award  compensation  for  an  illegal 
seizure  of  cattle.     An  award  of   imprisonment, 

I    in  default  of  payment   of  fine,    is    also    illegal. 

j  BHAGIRATHI  NAIK  v.  GANGADAR  MAHANTYj 
27  G.  992  =  S  C.W.N.  32. 

(34)— S.  22— Illegal  seizure  of  cattle— Penal 
Code,  ss.  378  and  379  —  Theft,  —  Where  an 
accused  person  was  found  to  have  loosened  the 
complainant's  cattle  at  night  and  to  have 
driven  them  to  the  pound  with  the  object  of 
sharing  with  the  pound-keeper  the  fees  to  be 
paid  for  the  release,  held,  that  the  accused  waa 
not  liable  under  s.  22  of  the  Cattle  Trespass  Act, 
inasmuch  as  there  was  no  illegal  seizure  and 
detention  of  the  cattle.  The  accused  was  order- 
ed to  be  charged  and  tried  for  theft.  PARYAQ 
KAI  v.  ARJU  MIAN,  22  C.  139.  [E.,  22  C.  669.] 

(35) — S.  22 — Compensation,  amount  of. — 
Compensation  for  wrongful  seizure  of  cattle, 
under  s.  22  of  Act  I  of  1871,  should  be  by  way 
of  reasonable  compensation  for  the  costs  caused 
by  the  seizure  and  detention  of  cattle  ;  and  not 
by  way  of  penalty,  or  of  an  award  of  general 
damages  to  the  complainant.  GULZARI  MaLIj 
v.  Malla,  23  P.R.  1878,  Cr. 

(36)— S.  22—  Compensation,  amount  of — 
Damage  to  reputation. — 8.  22,  Act  I  of  1871, 
does  not  contemplate  the  award  of  compensa- 
tion   for    damages  to  the    reputation    of    the 
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complainant,  nor  does  it  warrant  the  infliction 
of  a  penalty  upon  the  person  complained 
against,  in  addition  to  the  compeDsation  award- 
ed. bULTAN  V.  RUKAN  DiN,  37  P.R.  1878,  Cr. 

(37)-  S.  22  —  Compensation,  amount  of. — Tbe 
imposition  of  a  penalty,  in  excess  ol',  the  sum 
awarded  to  the  complainant  as  compensation, 
is  legal.  Wazira  v.  Dulla,  36  P.R.  1878,  Cr. 
[F.,  5  P.R.  Is80.  Cr.] 

(38)  — S.  22— Penalty,  amount  of. — A  Magis- 
trate has  EiO  power  to  impose  any  penalty  under 
s.  22  in  excess  of  the  sum  which  be  has 
awarded  to  the  complainant  as  compensation. 
Jahana  v.  raja,  5  P.R.  1880,  Cr. 

(39) — S.  22— Apieal  from  order  under  the 
section. — A  person  against  whom  an  order  is 
passed  under  s.  22  of  the  Act,  directing  pay- 
ment of  compensation  for  illegal  seizure  of 
cattle,  is  not  a  person  convicted  on  a  trial, 
and,  therefore,  no  appeal  lies  from  the  order. 
Queen  EMPRESS  v.  Raya  Lakhma,  10  B. 
230.  [F.,  15  G.  712,  19  M.  238,  Rat.  Un.  Cr. 
C.  520] 

(40) — S.22 — Order  for  compensation — Appeal. 
— No  appeal  lies  agniust  an  order  made  under 
8.  22  of  Act  I  of  1871.  in  re  KHADAR  KHAN, 
11  M.  859  =  1  Weir  712. 

(41) — S.  22—  Order  for  compensation — Appeal 
—  Grim.  Pro.  Code  (1882),  s  404. — No  appeal 
lies  against  an  order  under  s.  22  of  the  Cattle 
Trespass  Act.  Where,  in  a  case,  there  was 
evidence  that  the  seizure  of  cattle  was  illegal 
and  the  trying  Magistrate  believed  it,  the  High 
Court,  as  a  Court  of  Ravision,  refused  to  inter- 
fere with  the  order  of  the  Magistrate  awarding 
compensation,  for,  the  effect  of  weighing  evid- 
ence in  such  a  case  would,  in  eSect.be  to  admit 
an    appeal,    where   tbe    law    did    not  allow  it. 

QUKEN  Empress  v.  lakshmi  Nayakan,  19 
M  238  =  2  Weir  461.  [R.,  31  M.  133  =  7  Cr. 
L.J.  267  =  18  ML. J.  57  =  3  M.L  T.  230,  11  C. 
P.L.R.  10,  9  Cr.  L.J.  192  =  5  M.L.T.  233.] 

(42) — S  22 — Default  in  payment  of  compen- 
sit'07i— Order  for  imprisomnent,  validity  of — 
Order  for  imprisonment  in  default  of  payment 
of  compensation  awarded,  under  s.  22,  Cattle 
Trespass  Ace,  is  illegal.  Queen-EmpRESS  v. 
Lakshmi  Nayakan,  19  M.  238  =  2  Weir  461. 
[ft..  11  0. P.L.R.  10,  Or.] 

(43) — S  22 — Fine  in  addition  to  cotnpensadon. 
— 8.  22  does  not  provide  for  a  fine  in  addition 
to  compensation.  HIGH  COURT  PROCEED- 
INGS, 1ST  AUGUST  1873,  No.  1379,  1  Weir 
710  =  7  M.H.C.  App.  24. 

(44)— S.  22 — Fine,  whether  leviable  under  the 
section, — A  Magistrate  is  not  authorised  under 
s.  22  to  fine,  but  only  to  award  compensation. 
But  he  is  also  authorized  to  add  to  the  compen- 
sation, fines  and  expenses  paid  to  the  pound- 
keeper  by  the  owner  on  releasing  the  cattle, 
and  order  them  to   be  paid    by  the   party  who 
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made  the  seizure.  In  re  KULANTHaswamy 
PILLAI,  1  Weir  710. 

(44-a)  — S.  22 — Power  of  Magistrate — Seizure 
of  cattle  and  dispute  as  to  ownership  of  land. — 
Where  there  was  a  dispute  as  to  the  ownership 
of  land  on  which  the  complainant's  cattle  were 
found,  the  complainant  stating  the  land 
belonged  to  A,  who  gave  him  the  right  to  graze 
his  cattle  there,  and  the  party  charged  (who 
had  seized  and  impounded  tbe  cattle)  claiming 
the  land  as  his  own,  it  was  held  that  the  order 
of  the  Magistrate  referring  the  parties  to  the 
Civil  Court  was  illegal,  and  that  be  should  have 
disposed  of  the  case  himself  under  the  Cattle 
Trespass  Act,  I  of  1871,  e.  22.  SHEIK  TUN- 
NOO  V.  KUREEM  BUKSH,  23  W.R.  Cr.  2. 

(45)  -  S.  22  — Illegal  seiture  of  cattle  — 
Offence. — The  illegal  seizure  of  cattle  under  Act 
I  of  1879  is  not  an  oBence.  (But  now,  according 
to  the  Crim.  Pro.  Code,  s,  4,  sub-s.  (o),  the 
term  "  oSence  "    includes  also  illegal  peizure  of 

cattle).  High  Court  Proceedings,  18th 
FEB.  1879,  no.  227,  1  Weir  710.  [P.,  1  Weir 
711.] 

(46) — S,  22 — Illegal  seiture  of  cattle — Offence 
— An  illegal  seizure  of  cattle  is  not  an  ofience. 

High  Court  froceedings,  27th  Nov.  i879. 
No.  2113,  1  Weir  711.      [D.,  I  Weir  712.] 

(47)— S.  22 — Order  for  compensation  for  ille- 
gal seizure  of  cattle — Appeal — Crim-  Pro.  Code, 
ss.  4  (o),  241,  243,  245,  246,  407,  43P.— Under 
s.  22,  Cattle  Trespass  Act,  an  order  for  com- 
pensation for  wrongful  seizure  of  cattle  i?  a 
conviction  within  the  meaning  of  the  Crim. 
Pro,  Code  and  under  s.  407  of  the  Code,  an 
appeal  lies  against  the  order.  KING-EMPEROR 
V   Ml  Hari  Ma,  i  L.B.R.    10  =  6  Cr.  L.J.  121. 

(48)  — S.  22—  Imprisonment  in  default  of 
payment  of  compensation. — A  Magistrate  is  not 
competent  to  direct  the  imprisonment  of  the 
defendant  in  default  of  payment  of  compensa- 
tion awarded  under  s.  22  of  Act  I  of  1871.  In 
re  Chetti  Venkiah,  1  Weir  712. 

(49)— S.  2-2 — Complaint  under  s.  20  of  the 
Act — Offence— Appeal — Crim.  Pro.  Cede,  1898, 
ss.  4  (o),  250 — Applicability  of  the  section  to 
compensation  awarded  to  the  complaijiant  under 
s.  22  of  Act  I  of  1871.— By  s.  4  of  the  Code  of 
Criminal  Procedure,  1898,  the  word  "ofience  " 
includes  an  act  in  respect  of  which  a  complaint 
may  be  made  under  .'^.  20  of  the  Cattle  Trespass 
Act.  It  follows,  therefore,  that  a  person  against 
whom  an  order  under  s.  22  of  the  Cattle  Tres- 
pass Act  is  made  is  a  "  person  convicted  on  a 
trial  "  An  appeal  against  the  conviction  lies, 
therefore,  under  s.  407,  Crim.  Pro.  Code. 
S.  250,  Crim.  Pro  Code,  applies  to  a  case  in 
which  the  compensation  is  awarded  to  an 
accused  person,  because  a  frivolous  complaint 
has  been  made  against  him.  But  where  com- 
pensation is  awarded  not  to  the  accused  but  to 
the    complainant    under    s.  22  ot    the    Cattle 
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Trespass  Aot,  s.  250.  Crim.  Pro.  Code,  is  not 
applicable.  In  re  PONNUSAMI,  i  Weir  712  =  2 
Weir  S20. 

(501— S.  '22  — Order  for  compensation— Court 
and  Process  Pets — Under  the  head  of  compen- 
sation  for  the  loss  caused  by  the  seizure  and 
detention  of  cattle,  it  is  open  to  a  Magistrate 
to  include  the  Court  and  process  fees.  In  re 
PASUPULETI  GOVINDU,  1  Weir  715. 

(51) — S.  22 — Compensation  in  addition  to 
suvi  allowed  on  account  of  fines  paid  and  ex- 
penses incurred  in  procuring  release  of  cattle — 
Sxifficiencu  of  the  amount  allowed.  —  Where 
some  oouipenpation  was  awarded  in  addition  to 
the  sum  allowed  on  account  of  the  fines  and 
"  expenses  "  or  other  charges  incurred  in  pro- 
'  curing  the  release  of  the  cattle,  held,  that  the 
High  Court  would  not  consider  the  sufificiency 
or  insuffioiency  of  the  amount  allowed.  In  re 
Mattepu  Chendraiya,  1  Weir  715. 

(52)— S.  22— Order  under  s.  22— Verbal  irre- 
gularity in  naming  ths  order,  effect  of. — Where 
an  order  under  s.  '22  directed  that  the  amount 
mentioned  be  paid  to  the  complainant  as  com- 
pensation fcr  the  cost  and  damages  incurred 
by  him,  and  the  words  with  which  the  decretal 
part  of  the  judgment  began  was,  namely,  "  I 
therefore  fine  the  accused,"  held,  that  the  latter 
portion  was  a  mere  surplusage  and  that,  al- 
though the  order  was  inaccurately  worded, 
the  intention  to  award  compensation  was  clear. 
In  re  Mattepu  Chendraiya,  i  Weir  715. 

(53)— S.  22— Crim.  Pro.  Code,  Act  X  o/1882, 
Ch,  XXll— Applicability  to  Act  I  of  1871 
{Cattle  Trespass),  s.  22.  -  The  summary  proce- 
dure laid  down  in  Ch.  XXII  of  the  Crim.  Pro, 
Code,  is  applicable  to  the  trial  of  offences  under 
8.  22  of  the  Cattle  Trespass  Act.  QUEEN- 
Emfkessv.  Jawahir,  A.W.N.  1896,  136. 

(54) -S.  22— See  ACT  VII  OF  1970,  7  M.  345 
=  1  Weir  713. 

(55)— S.  22— See  APPEAL— ACTS,  10  B.  280, 
3N.W.P.  200. 

(55-a)— S.  22— See  COMPENSATION  —  TO 
COMPL.^INANT  AND  HIS  RELATIVES.  1  Weir 
710  =  7  M.H.C.  App.  24. 

(56)- S.  22— See  CRIM.  PRO.  CODE,  1898, 
ss.  4  (o)  250,  29  M.  517  =  5  Cr.  L.J.  86. 

(57)— S.  22—  See  Nos.  17  to  22  and  26,  supra. 

(58) — Ss,  22  and  27 — Imprisonment  in  default 
of  payment  of  compensation,  vaUdity  of. — 8.23 
of  the  Cattle  Trespass  Act  provides  that  the 
compensation  awarded  under  s.  22  may  be  re- 
covered in  the  same  manner  as  fines  imposed  by 
a  Magistrate.  The  procedure  which  should  be 
adopted,  in  def-iuit  of  payment  of  the  compensa- 
tion, is,  therefore,  the  procedure  described  in 
8.  307,  Crim.  Pro.  Code, 1872  (s.  3«6  of  the  Code 
of  1898).  Therefore,  a  Magistrate  is  not  com- 
petent  to   pass   a  sentence  of  imprisonment  in 
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default  of  payment  of  fine.  But  where  a 
Magistrate  passes  such  an  illegal  sentence,  no 
appeal  lies  againpt  it.  HIGH  COURT  PRO- 
CEEDINGS, 27TH  NOV.  1879,  NO.  2ll3,  1  Weir 
711.  [F..  1  Weir  712.] 

(59) — S.  23 — Appeal  from  compensation  order. 
— No  appeal  lies  against  an  order,  under  s.  23, 
Ch.  V,  Act  1  of  1S71,  awarding  compensation 
for  the  illegal  seizure  of  cattle.  EMPRESS  v. 
Bakhsh,  22  P.R.  1886.  Cr. 

(60)— 8.  23— See  Nos.  17,  to  20,  23  and  27, 
supra. 

(61)  — S.  21 — Seizure  of  cattle  escaped  from 
pound. — Certain  cattle  impounded  in  a  cattle 
pound  escaped:  the  next  day  they  were  found 
grazing  in  charge  of  their  owner.  The  Police 
patel  attempted  to  seize  them  again,  when  the 
owner  resisted.  The  Police  patel,  thereupon, 
instead  of  attempting  to  seize  the  cattle,  lodged 
a  complaint  before  a  Magistrate,  who  under 
8.  24  of  the  Cattle  Trespass  Act, fined  the  accus- 
ed. Held  that  to  resist  the  seizure  of  the  cattle 
under  the  circumstances  was  not  an  offence 
punishable  under  s.  24  of  the  Act.  QUEEN- 
Empress  v.  Kaoji,  Rat.  Un.  Cr.  C.  294  =  Cr. 
Rg.  38  of  1886. 

(62) — S.  24 — Opposition  to  unlawful  seizure  of 
cattle. — Where  the  complainant  was  induced  by 
a  lie  to  refrain  from  seizing  cattle  grazing  within 
the  precincts  of  a  rakh,  and  was  opposed  in  his 
attempt  to  seize  the  cattle,  which  had  mean- 
while left  the  ra^-fe  and  were  at  a  private  well, 
held,  that  the  accused  was  not  guilty  of  an 
offence  under   s.    24,    Act    1  of  1871.  HadU  v. 

Empress,  i  P.R.  I89i,  Cr, 

(63)— S.  2i— Forest  Act  VII  o/1878,  s.  25  (d) 
— Trespass,  meaning. — The  word  "  trespass" 
in  s.  24  of  the  Cattle  Trespass  Act  does  not  mean 
that  the  cattle  should  enter  into  the  forest 
themselves  and  not  be  driven  into  it  by  some 
person.      GOVERNMENT    OF    BOMBAY  v.  KaL- 

LAPA,  Rat.  Un.  Cr.  C.  602  =  Cr.  Rg.  22  of  1892. 

(64) — S.  24 — Frivolous  ajid  vexatious  com- 
plaint of  illegal  seizure  of  cattle — Compensation 
to  accused. — In  cases  of  frivolus  and  vexatious 
complaints  of  illegal  seizure  of  cattle  compen- 
sation may  be  awarded  to  aocu.sed.  ALLA 
DITTAV    SHERE  MAHOMED,  1  P.R.  1872,  Cr. 

(65) — S,  24 — Rernoving  of  cattle  from  a  pound 
with  intention  of  retumtng  it  to  the  owner. — 
Where  a  person  removed  cattle  from  a  cattle- 
pound  and  returned^them  to  their  true  owner, 
held  that  the  accused  was  guilty  under  s.  24. 
Act,  I  of  1871  but  not  of  theft  in  a  building.  In 
re  Pacha  Bahib,  1  Weir  716. 

(66) — S.  24 — Rescue  of  cattle,  when  amounts 
to  an  offence. — A  conviction  under  s.  24  of  Aot 
I  of  1871  can  only  be  supported  if  the  cattle 
were  "liable  to  be  seized  "  under  the  Act.  If 
not,  their  rescue  is  no  offence.  Where  the 
officers  of  the  Public  Works  Department  seised 
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certain  cattle  and  there  was  no  evidence  that 
the  land  on  which  the  cattle  were  seized  was 
public  property  in  charge  of  that  Department, 
held,  that  the  person  rescuing  such  cattle  could 
not  be  convicted  under  s.  24  of  the  Act.  QUEEN- 
EMPRESS  V,  LAKSHMANNA,  24  M.  318  =  1 
Weir  716. 

(67)— S.  li—See  COMPENSATION— GENE- 
RAL, 5  M.  381  =  2  Weir  316. 

(68)~S.  24— See  No.  6,  swpra. 

(69)— Ss.  25.  26— See  MISCHIEF,    7  E.  126. 

(70)— S.  -26— Proof  of  neglect  of  owner. — 
There  can  be  no  conviction  under  s.  '.iB  of  the 
Cattle  Trespass  Act,  unless  it  is  proved  or  can 
be  inferred  from  the  circumstances  of  the  case 
that  the  owner  has  been  guilty  of  neglect. 
Queen-Empress  v,  Ramzan  Shakebhai, 
Rat.  Un.  Cr.  C.  867  =  Cr.  Rg.  36  of  1896. 

(70-a)— S.  26— See  MISCHIEF,  Rat.  Un. 
Cr.  C.  60  =  Cr.  Rg.  11-1-1872. 

(70-6)— S.  26— See  No.  69,  supra. 

(71)— S.  21— Penal  Cede,  ss.  409,  511— Pound- 
keeper — Falsilying  accounts, — Where  a  pound- 
keeper  having  levied  a  charge  of  Rs.  5,  gave 
receipt  for  only  Ra.  4  and  entered  only  the 
latter  figure  in  the  account,  but,  before  the 
money  was  paid  into  the  Treasury,  altered  the 
figure  ix}  the  account  into  Rs.  5,  held  that  no 
offence  was  committed  under  s.  27  of  the  Cattle 
Trespass  Act,  but  that  the  conviction  should  be 
for  an  offence  under  ss.  409  and  511  of  the 
Penal  Code.  Quben-Empress  v.  BHULA, 
Rat.  Un.  Cr.  C.  632  =  Cr.  Rg.  2  of  1893. 

(72) — S.  27 — Poundkseper. — A  person,  who 
was  not  himself  a  pound-keeper,  but  had  been 
merely  entertained,  by  a  Police  Patel,  who  was 
ex  officio  the  pound-keeper,  was  not  a  pound- 
keeper  within  the  meaning  of  s.  27  of  Act  I  of 
1871,  and  could  not,  therefore,  be  convicted 
under  that  section.  REG.  v.  VAKTA  valad 
Lakhu,  9  B.H.C.&.C.  164. 

(73)— S.  27— Ses  COMPENSATION— GENE - 
RAL,  1  P.R.  1872.  Cr. 

(74)— S.  21— See  No.  58,  supra. 

Act  IV  of  1871  (Coroners). 

[S.  42  REP.  IN.  PT.,  ACT  IX  OP  1871  ;  S.  7 
REP.,  S.  38  REP.  IN.  PT,  ACT  X  OP  1873;  S.  2, 
SCH.  I  REP.,  ACT  XII  OF  1873  ;  S.  1  REP. 
IN.  PT.,  ACT  XVI  OF  1874 ;  S.  1  REP.  IN.  PT., 
SS.  8,  17,  20,  AM..  Act  X  OF  1881;  S.  3  AM., 
ACT  V  OF  1889  ;  S.  4  REP.  IN.  PT.,  ACT  XII 
OF  1891;  SS.  9,  U,  15,  17,  21,  25,  26,  28,  SCH. 
II  AM.,  &.  18a  INS.,  S.  27  REP.,  ACT  IV  OF 
1908.] 

{!)— Coroner' s  Act  IV  of  1811— Inquiry  by 
Coroner— Jurisdiction  of  Presidency  Magis- 
trate.— The  jurisdiction  of  a  Presidency  Magis- 
trate is  not  ousted  by  an  inquiry  having  been 


1,— Imperial  Acts — continued. 

Act  lY  of  1871  (Coroners)— coMcZMdcd. 

conducted  by  the  Coroner  under  Act  IV  of  1871» 
Queen-Empress  v.  John  Paul,  Rat.  Un. 
Cr.  C.  S40  =  Cr.  Rg.  ii  of  1891. 

(2,  8)- Ss,  24,  25,  26  and  19— Coroner' t  in- 
quisition— Commitment  to  High  Court  Sessions 
— Jurisdiction  of  Presidency  Magistrate  to  try 
or  enquire  a  case  committed  by  Coroner — Effect 
of  discharge  or  acquittal  by  Magistrate— Grim,. 
Pro.  Code  (1898),  ss.  213,  214,  215,  477,  478 
and  i9S.—Priso7iers  Act  III  of  1900.  ss.  2,  11— 
Commitment  to  jail  after  inquisition — Bail, 
power  to  grant. — An  inquisition  drawn  up  by  a 
Coroner,  though  it  may  have  the  effect  of  a 
valid  commitment,  upon  which  the  High  Court, 
in  the  exercise  of  its  Original  Criminal  Juris- 
diction, may  act,  has  not  that  eSect,  until  it 
has  been  accepted  by  the  High  Court,  and  the 
Officers  of  the  Crown  have  drawn  up  a  charga 
in  accordance  with  it.  Therefore,  the  mere 
drawing  up  of  an  inquisition  by  the  Coronet 
does  not  of  itself  oust  the  jurisdiction  of  a 
Presidency  Magistrate  to  enquire  into  or  try  the 
case  of  an  accused  person.  Any  order  of  acquittal 
or  discharge  made  by  him  will  be  operative,  sub- 
ject to  the  discretion  of  the  High  Court,  when 
the  time  comes  for  it  to  consider  whether  it. 
should  take  action  upon  the  Coroner's  inquisi- 
tion as  an  effective  commitment.  If,  in  any. 
case,  the  accused  person  objects  to  the  Magis- 
trate proceeding  with  the  case  on  the  ground  of 
his  being  already  committed  to  the  High  Court, 
in  the  exercise  of  its  Original  Criminal  Jurisdic- 
tion by  virtue  of  the  inquisition  drawn  up  by 
the  Coroner,  an  inquisition  which  has  the 
chance  of  being  accepted  as  a  valid  commit- 
ment, and  which,  if  so  accepted,  might  subject 
him  to  a  second  trial,  notwithstanding  that  the 
Magistrate  might  try  and  acquit  him,  the  diffi- 
culty raised  would  be  one  that  could  be  solved) 
only  by  a  proper  application  to  the  High  Court, 
which,  having  regard  to  the  circumstances  of 
the  individual  case,  will  make  such  order  as  it 
thinks  fit,  as  to  whether  the  commitment  by 
the  Coroner  is  to  be  acted  upon,  or  whether  it 
is  proper  for  the  Magistrate  to  proceed  with  the 
case.  (16  B.  159,  R.)  After  a  Coroner  has. 
drawn  up  an  inquisition  and  committed  a  per- 
son to  jail  refusing  bail,  the  only  Court  which 
has  power  to  grant  bail  is  the  High  Courts 
Emperor  v.  Jogeshwar  Passi,  31  C.  1=7 
C.W.N.  889. 

(4) — S.  2t>— Commitment  by  Coroner — Juris- 
diction of  Presidency  Magistrate  to  hold  preli- 
minary enquiry. — A  Presidency  Magistrate  is 
not  ousted  of  his  jurisdiction  to  hold  a  preli- 
minary enquiry  into  a  charge  of  murder,  be- 
cause the  Coroner  has  held  an  enquiry  into  the 
cause  of  death  and  has  committed  the  accused 
to  the  High  Court  under  Act  IV  of  1871,  s.  25. 
Queen-Empress  v.  Mahomed  rajudin,  16: 
B.  159.  [B.,  31  0.  1  =  7  O.W.N.  889,] 

(5)-S.  25— See  No.  2,  supra. 

(6)— S.  26— See  No,  2,  supra, 

(7)— S.  29— See  No,  2,  supra. 
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l.—lmperia'l  Mcrs— continued. 

Act  Y  of  1871  (Prisoner's). 

[Rep.  (except  s.  15),  Act  III  op  :900. 
Declared  in   force    in    the    Sonthad 

PARGANAS.  Reg.  Ill  of  1872,  S.  3,  AS  AMEND- 
ED   BY    REG.    Ill    OP    1899,     S.    3  ;    IN    THE 

angul  district,  reg.  i  of  1894,  s3;  in 
Upper  Burma  (except  the  Shan  States) 

ACT   XIII  OP    1898,  S.  4;  IN    BRITISH  Balu 
CHISTAN,    REG.  I  OP  1890,  S.  3.] 

See  ACT  III  OF  1900. 

See  LOCAL  Government,  Rat.  Un.  Or.  c. 
827  =  Cr.  Bg.  70  of  1895. 

Act  VIII  of  1871  (Registration). 

[Rep.,  ACT. Ill  OF  1877.] 
See  ACT  XX  OF  1866. 
See  ACT  III  OF  1877. 

(1) — S.  Q0~  Nature  of  imprisonment  is  be 
specified  in  conviction, — Held  tliat,  under  Act  I 
of  1868,  s.  2,  cl.  18,  the  Sessions  Judge  should 
have  specified  in  his  warrant  whether  the 
imprisonment  awarded  to  a  person  convicted 
under  s.  80,  Act  VIII  of  1871,  should  be  simple 
or  rigorous,  but  that,  as  he  had  omitted  this 
at  the  proper  time,  simple  imprisonment  should 
now  be  set  forth  in  the  sentence  and  warrant. 
Legal  Remembrancer  v.  Radhoo  Churn 
ASH,  18  W.R.  Cr.  3.  [R.,  11  C.W.N.  740  ;  F., 
5  C.L.J.  445.] 

(2) — S.80  — Offence  of  making  a  false  state- 
ment.— The  offence  of  making  a  false  statement 
under  s.  80  of  this  Act  was  held  not  at  all  to  have 
been  committed  by  parties,  who,  when  present- 
ing a  mortgage-deed  before  the  Sub-Registrar 
for  registration,  first  alleged  that  the  money, 
recited  by  the  deed  to  have  been  paid,  had  been 
paid  ;  but  who,  on  being  further  questioned, 
stated  that  a  portion  of  the  money  had  been 
adjusted  in  discharge  of  a  former  debt  and  that 
the  balance  still  remained  unpaid.  CROWN 
v.  ISHUR  Dass,  17  P.R.  1871,  Cr.  [B.,  32  P.R. 
1879,] 

(3)— S.  80— See  Sentence  —  Imprison- 
ment—General, 18  W.R.  Cr.  3. 

(4)— 8.  82— See  EVIDENCE  ACT,  1872,  s.  3. 
13  B.L.R.  App.  40='22  W.R.  Cr.  10. 

Act  IX  of  1871  (Limitation). 

[Rep.,  act  XV  OP  1877.] 

See  act  XV  OF  1877. 

See  APPEAL. 

See  Limitation.    • 

(l)-Sch.  II,  art.  46— See  ACT  XV  OP  1877, 
art.  47,  7  N.W.P.  35,  6  C.L.R.  93, 1  M.  309. 

(2)— Art.  152— See  Appeal-Appeal,  Prac- 
tice AND  Procedure,   i  M.  304=2  Weir 

469. 


I.— Imperial  Acts — continued. 
Act  X  of  1871  (Excise). 

[REP.,  ACT  XXII  OF  1881.] 

See  ACT  XXII  OP  1881. 

See  ACT  XII  of  1896. 

{a)— See  ACT  I  OF  1878,  a.  45,  Book  Cir.  3 
of  1872,  Oudh. 

(6)— S.  2— See  Ben.  Act  XXI  op  1856,  22 
W.  R.  31,  Cr. 

\1)— Ss.  12,  57  and  62— Illicit  sale  of  liquor 
— License. — Where  a  license  for  the  sale  of  spirit- 
uous and  fermented  liquors  by  retail  expired 
on  a  certain  date,  and  the  accused  did  not 
attempt  to  ranew  it,  till  after  he  had  been  con- 
victed before  the  Magistrate  for  selling  spirit- 
uous liquors,  held,  that  the  case  was  distinguish- 
able from  1  A.  630,  and  that  he  was  properly 
convicted  as  be  violated  s.  12  of  the  Act. 
Empress  op  India  v.  Dharam  Das,  1  A. 
635.  (1  A.  630,  D.)   [R.,  1  A.  638.] 

(2)— Ss.  19  and  63— See  ACT  XI  OF  1870, 
s.  2,  3  A.  404. 

(3)— Ss.  32,  57,  62— Illicit  sale  of  liquor.— 
Where  the  lapsing  of  a  first  license  for  the  sale 
of  spirituous  and  fermented  liquors,  was  not 
noticed  by  the  authorities,  and  was  only  brought 
to  their  knowledge  by  the  accused  going  to  the 
Collector's  office  ten  days  after,  and  thay 
simply  renewed  the  license,  and  accepted  the 
whole  fee,  for  the  new  period,  held,  that  the 
accused  was  not  guilty,  as  he  had  given  no 
notice  of  his  intention  not  to  renew  the  license, 
nor  had  the  Collector  rec^illed  it,     EMPRESS  OF 

INDIA  V.  Seymour,  1  A.  630.     [F.,  i  A.  638: 
D.,  1  A.  636.] 

(4)— Ss.  32,  57,  62— Illicit  sale  of  liquor- 
License. — Where  a  license  for  the  sale  of  spirit- 
uous and  fermented  liquors  by  retail  expired 
and  the  license- holder  gave  no  notice  of  his 
intention  not  to  renew  the  license,  nor  had  the 
license  been  recalled  by  the  Collector,  but,  liquor 
being  sold  without  the  renewal  of  the  license  for 
a  week,  the  license  holder's  servants  were  prose- 
cuted, held,  that  they  could  not  be  convicted 
under  the  provisions  of  s.  22,  but  only  under 
s.  57,  for  not  paying  the  monthly  license  fee  in 
advance.  EMPRESS  OP  INDIA  v.  Mahindba 
LAL,  1  A.  638.     (1  A.  630,  F.) 

(5)— Ss.  45,  46.  63— Illegal  search— Liability 
for  prosecution.— The  Excise  Act  contains  no 
provision,  which  would  relieve  any  person  from 
liability  to  prosecution  under  the  Act,  because 
the  offencfl  had  been  discovered  by  an  illegal 
search.  RuSSELL  v.  HiRA  GiR  Sahd,  37  P.R. 
1880,  Cr.    [F.,  11  P.R.  1906,  Or,] 

(5-a) — S.  46 — See  No.  5,  supra. 

(6)  — S.  57— See  Nos.  1,  3  and  4,  supra. 

('t)—Ss.  57,  62~Breach  of  the  conditions  of 
the  license  by  servant  of  licensed  vendor. — The 
servant  of  a  licensed  vendor  ia  not  liable  to  be 
convicted  under  s.  57,  for  the  ofience  of  selling 
liquor  contrary  to  the  conditions  of  the  license. 


251 


THE  ALL  INDIA  DIGEST. 


252 


I.— Imperial  Acts — continued. 

Act  X  of  1871  (Excise) — concluded. 

But  he  may  be  liable  to  be  convicted  under 
8.  62.  EMPRESS  V.  Gahla,  4  P.R.  1882,  Cr., 
F.B.     (19  P.R.  1878,  B.) 

(8)— S.  62— See  Nos.  1,  3,  4  and  7,  supra. 

(9) — S.  63 — License  to  sell  opium  — Trans- 
ferability— Licensed  vendor — Importing  opium 
from  foreign  country. — The  license  granted  to  a 
licensed  retail  vendor  of  drugs  is  not  transferable, 
but  such  vendor  may  employ  agents  and  ser- 
vants in  bis  own  business,  and.  if  a  transfer 
be  made  in  good  faith,  the  offence  of  the  trans- 
feree, in  being  in  possession  of  unauthorized 
quantities  of  opium  and  drugs,  is  not  one  calling 
for  severe  punishment.  A  licensed  vendor 
cannot  be  convicted  under  ss.  63  and  65,  A^t  X 
of  1871,  for  importing  opium  or  charas  with- 
out a  pass  from  foreign  territory.  PURAN  v. 
CROWN,  12  PR.  1878,  Cr. 

(10) — 8.  63  — Spe  Nos.  2  and  5,  supra. 

{"lO-a) — S.  65 — Imprisonment  in  default  of 
payment  of  fine.—Vfhen  a  fine  is  imposed  under 
8,  65,  the  Court  is  competent  to  award  imprison- 
ment in  default  under  s.  5  of  Act  I  of  1868. 
Crown  v.  Polu,  6  P.R.  1872,  Cr. 

(11) — S.  65— Scope  of  the  section  — The  words 
"  like  offence"  in  s.  65  of  Act  X  of  1871,  include 
an  offence  committed  prior  to  the  passing  of 
the  Act  and  are  not  applicable  only  to  a  previous 
offence  against  tbe  Act.  CROWN  v.  POLU,  6 
P.R.  1872,  Cr. 

(12)— S.  66— "  Traveller.''— Where  a  sepoy, 
who  had  come  to  his  home  on  leave,  had  in  his 
possession  opium  for  his  own  use,  but  not  for 
the  use  of  others,  held,  that  the  sepoy  was  not 
a  traveller  within    the    meaning    of   s.    66    (b). 

GROWN  V.  Bur  Singh,  23  P.R.  1873,  Cr, 

(13) — Ss.  78  and  79 — Punjab-groion  o'pium — 
Reward  to  informer. — Certain  sections  of  Act  X 
of  1871  are  modified  by  Act  XXVI  of  1872,  re- 
garding Punjab-grown  opium,  but  ss  78  and  79 
of  Act  X  of  1871  are  not  repealed  by  Act  XXVI 
of  1872,  Therefore,  an  award  to  an  informer 
of  a  portion  of  the  fines  imposed,  on  a  convic- 
tion for  unlawful  possession  of  Punjab-grown 
opium,  was  held  not  to  be  illegal.  CROWN  v, 
NIHAL  SINGH,  6  P.R.  1877,  Cr. 

8(14) — S.  1^— Breach  of  opium  rule-Informer^ s 
claim  for  ha^  the  fines,  ivhen  not  allowable. — 
On  a  conviction  of  the  accused,  who  cultivated 
poppy  under  cultivator's  licenses,  under  Rule 
No.  14  of  Rules  framed  under  s.  49  of  Act  IV 
of  1872,  for  not  entering  in  their  licenses  the 
actual  turn  out  of  opium, the  Magistrate  directed 
the  payment  of  tbe  proceeds  of  sale  of  confiscat- 
ed opium  to  the  informer,  but  refused  to  order 
the  payment  of  half  of  the  fines  imposed  on  the 
accused.  Held,  that,  as  the  conviction  was  not 
a  conviction  for  unlawful  possession  of  opium 
within  the  meaning  of  s.  79,  Act  X  of  1871,  the 
Magistrate's  order  was  legal.  MOLUK  RAM 
V.  CROWN,  23  P.R.  1879,  Cr. 

(15)— S.  19—8te  No.  13,  supra. 


I.— Imperial  /Ic/s— continued. 

Act  XXV  of  1871  (Railway  Act  Amendment), 

[Rep.,  act  IV  OF  1879.] 

(D— S.  19  (s.  125,  cl.  1  of  Act  IX  of  1890)— 
Allowing  cattle  to  stray  on  a  Railway  line- — 
The  defendant  was  convicted  of  being  the  owner 
of  a  cow  which  strayed  on  a  railway  provided 
with  fences.  On  the  date  of  the  offence,  no 
rules  had  been  published  under  s.  1  of  the 
Railway  Act  Amendment  Act  (XXV  of  1871) 
determining  what  kind  of  fences  should  be 
deemed  to  bo  suitable  for  the  exclusion  of  the 
cattle.  No  evidence  was  offered  as  to  the  state 
of  the  fences,  and  the  conviction  proceeded 
solely  on  the  confession  of  the  prisoner  that  he 
was  the  owner  of  the  cow.  Held,  that  the  con- 
viction was  wrong,  as  the  state  of  the  fences 
was  in  this  case  matter  requiring  specific  proof. 

High   Court    proceedings,    18th   Jan. 
1875,  1  Weir  874  =  8  M.H.C.  Ap.  1, 

(2)  — S.  29— Gist  cf  the  offence.— The  prisoner 
was  convicted  under  s.  29  of  Act  XXV  of  1871 
of  endangering  the  safety  of  persons  in  a  certain 
goods  train  by  negligence.  Although  he  was 
shown  to  hive  neglected  his  duty,  there  was  no 
evidence  whatever  of  the  safety  of  any  person 
in  any  train  having  been  endangered  by  his  neg- 
lect of  duty  ;  held,  that  he  could  not  be  convict- 
ed under  s.  29  of  Act  XXV  of  1871,  as  it  was 
plainly  apparent  that,  by  reason  of  the  precau- 
tions taken  by  other  persons  any  possible  dan- 
ger which  might  have  resulted  from  his  neglect 
was  avoided.  QUEEN  v.  ManphOOL,  5  N.W. 
P.  240.  [F.,  It  Cr.  L.J.  362  =  6  Ind.  Cas.  483 
=  8  P.L.R.  1910,  7  Bur.  L.T.  101;  Rel,  15  Cr. 
L.J.  17  =  7  L.B.R.  72  =  22  Ind.  Cas.  161  ;  D., 
59  P.L.R.  1907  =  13  P  R.  1906,  Cr.  =  5  Cr.  L.J. 
81,    11  C.W.N.  178  =  5  Cr.  L.J.  16.] 

Act  XXVII  of  1871  (Criminal  Tribes). 

[S.  1  REP.  IN  PT.,  Act  XVI  OF  1874  ;  SS. 
1,  18,  21,  22  AM.,  ACT  VII  OF  1876;  S.  23 
REP.,  ACT  XII  OF  1876;  SS.  1,  19  AM.,  SS, 
lA,  17A,  19A,  19B  INS.,  SCH.  ADDED,  ACT  II 
OF  1897  ;  ACTION  IN  SIND  VALIDATED,  AND 
S.14  AM.  (IN  BOMBAY  PRESIDENCY),  BOM. 
ACT  I  OF  1909.] 

(a)  See  SECURITY  FOR  GOOD  BEHAVIOUR, 
1  P  R.  1895,  Cr. 

(1)— S.  18  {'i),Rule  13— Roll-calls  cf  register- 
ed persons — Power  of  calling  roll-calls — Delega- 
tion -Superintendent  of  Pohce— Further  delega- 
tion.— Under  Rule  13  framed  under  s.  18  (7)  of 
the  Criminal  Tribes  Act,  1871,  the  only  persons 
who  can  order  a  roll-call  are  the  District  Magis- 
trate,and,  if  specially  authorised  by  the  District 
Magistrate,  tbe  District  Superintendent  of 
Police  ;  and  the  latter,  when  so  authorized 
cannot  delegate  his  powers  to  his  subordinates, 
as,  for  instance,  by  giving  general  authority  to 
Sub-Inspectors  to  order  roll-calls.  Such  an 
order  would  be  M^ira  vires.  CHARNUN  v.  KlNQ- 
Emperor,  23  P.  R,  lfl08,  Cr.  =  9  Cr.  L.J.  94. 

(2)— S.  19  (1)  as  amended  by  Act  II  of  1897 
— Absence  from  village  without  leave — Sentencs 
— Revision — A  member  of  a  declared  criminal 
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I.— Imperial  Acts  —continued. 

Act  XXVII  of  1871  (Criminal  Tribes)— conc/c^. 

tribe  was  convicted  under  s.  19  (1)  of  the  Act 
and  sentenced  only  to  whipping  (or  being  absent 
from  hie  village  without  leave  and  thereby 
committing  a  broach  of  the  rules.  The  District 
Magistrate  reported  the  case  to  the  Chief  Court 
on  the  ground  that  the  sentence  was  illegal, 
because,  under  s.  19  (1)  of  the  Act  as  amended 
by  Act  II  of  1897,  a  sentence  of  imprisonment 
must  form  part  of  the  substantive  sentence 
and  the  accused  having  two  previous  convictions 
against  him  deserved  no  consideration.  The 
Chief  Court  declined  to  interfere  on  the  ground 
that,  though  under  s,  5,  as  amended,  of  the 
Act,  imprisonmant  should  have  been  awarded, 
the  convicting  Magistrate  might  have  consi- 
dered a  sentence  of  imprisonment  only  sufficient 
and,  the  sentence  of  whipping  being  cirried 
out,  no  enhancement  was  desirable.  OEOWN 
v.  Jhandu,  166  P.L.R.  1903  =  3  Cr.  L  J.  77. 

(3) — Rule  7  framed  under  cl.  4,  s,  18  of  Act 
as  amended  by  noHUcation  No.  249  of  the  Punjab 
Government,  dated  ].2th  August,  1907— Liability 
of  registered  persons,  absent  without  permission 
from  their  village,  to  punishment- — Rule  7  of 
the  Rules  framed  by  the  Local  Government, 
under  s.  18,  cl,  4  of  the  Criminal  Tribes  Act, 
1871,  as  amended  by  the  Punjab  Government 
Notification  No.  249,  dated  I'ith  August,  1907, 
is  perfectly  valid  and  intra  vires.  Therefore,  a 
registered  person  who  should,  without  permis- 
sion, leave  or  be  absent  from  the  village  in 
which  he  resides,  ia  liable  to  conviction.  KlNG- 
Kmperor  v.  Udmi,  20  P.8.  1908.  Cr.  =9  Cr. 
L.J.  1. 

Act  XXXI  of  1871  (Weights  and  Measures  of 
Capacity). 

(1)  Fraudulent  possession  of  false  weights  and 
measures,  what  amounts  to—  S.  266,  Penal 
Code  — Joint  trial  of  68  persons — Legality. 
— The  petitioners  (68  in  num tt-i  were  shop- 
keepers and  traders  who  were  c  nv.oted  under 
s.  266,  I.P.C.,  of  using  shori  weights.  The 
Magistrate  who  tried  ibe  68  cafes  took  the  pro- 
secution evidence  in  one  caee  only,  and  a  joint 
reply  purporting  to  be  on  behalf  of  all  the  ac- 
cused WHS  then  put  in,  headed  as  bei'>g  a  state- 
ment on  solemn  affirmation  with  reference  to 
the  weights  found  by  the  police  to  be  wrong. 
The  Magistrate  treated  this  joint  statement  of 
till  the  accused  as  being  a  confession  of  guilt 
and  thereupon  proceeded  to  conviction  and 
sentence.  No  Government  Notifications  were 
issued  under  Act  XXXI  of  1871,  nor  were  there 
any  standard  weights  in  the  place  in  question, 
and  it  did  not  appear  against  which  weights 
the  Police  weighed  the  weights  of  the  accused. 
There  was  no  evidence  of  fraud  or  that  the  ac- 
cused knew  that  their  weights  were  false.  Beld 
that  fraudulent  intent  was  an  essential  element 
in  s.  266,  I.P.C,  that  the  joint  statement  of 
all  the  accused  could  not  be  read  as  an  admis- 
sion of  such  an  intent,  that  the  method  of  joint 
trial  was  irregular  aad  the  conviction  could  not 
be  upheld.  Held  also  that  until  a  set  of 
standard  weights  is  provided  foe  purposes  of 
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comparison,  it  is  imposaible  to  say  with  accu- 
racy whether  any  particular  set  of  bazaar 
weights  differs  so  widely  from  that  standard  as 
to  justify  an  inference  of  fraud  CROWN  v. 
Nanak  Chand,  20  P.R"  1913,  Cr.  =  36  P.L  R. 
1914  =  15  Cr.  L.J.  11  =  22  lad.  Cas.  ISS. 

Act  I  of  1872. 

See  Evidence  act,  1872. 

Act  VI  of  1872  (Oaths). 
[Rep.,  act  X  OF  1873.] 

(1) — S.  b—Evdeyice — Oath — Municipal  Com- 
missioner— Illegality.  -XiiiAQt  the  above  section, 
the  omission  to  take  any  oath,  or  any  other 
irregularity  in  the  form  in  which  it  is  adminis- 
tered, does  not  invalidate  the  proceedings. 
The  High  Court  declined  to  interfere,  under 
s.  296,  Act  X  of  1872,  with  the  order  of  a 
Municipil  Commissioner,  who  was  the  editor 
of  a  newspaper,  who  had,  prior  to  the  disposal 
of  the  case,  made  very  strong  remarks  oh  the 
case  in  the  newspaper  of  which  he  was  editor, 
holding  that  there  was  nothing  illegal  in  his 
order,  though  he  would  have  exercised  a  wise 
discretion  if  he  had  refused  to  sit  as  one  of  the 
Commissioners     in     the    ca«e.       QUEEN      v. 

Tabinee  Churn  Bose,  21  W.R.  Cr.  31.  [F., 
25  W.R.  Cr.  6.] 

Act  IX  of  1872  (Contract). 
[Rep.  in  part.  Act  I  of  1877 ;  Rep.  in 

PART  AND  amended,  ACT  VI  OF  1899; 
AMENDED,  ACT  IV  OP  1866  ;  ACT  XII  OF 
1891,] 

{r,—Crim.  Pro.  Code  (1898),  s.  Ub— Part- 
nership properly— Claim  of  exrlusive  possession 
by  a  vartner  as  manager. — Where  there  are 
several  partners,  the  claim  of  one  of  them  to 
exclusive  possession  of  the  partnership  property, 
as  manager,  is  a  question  outside  the  purview 
of  s.  145,  Grim.  Pro.  Code.  RADHa  RaMaN 
Ghose  v.  Baliram,  32  C.  249  =  8  C.W. 
N.  885.     [R.,  10  C.W.N.  1088.] 

(2)— S.  23 — Part  of  consideration  being  the 
withdrawal  of  prosHution,  effect  of- — Where  a 
plaintiff,  who  claimed  with  two  of  the  defend- 
ants to  be  entitled  to  the  office  of  the  archaka 
of  a  temple,  sued  for  a  declaration  of  his  title 
and  for  a  declaration  that  an  agreement  pre- 
viously entered  into  by  them  with  the  other  de- 
fendants was  void  as  being  the  result  of  coercion 
and  as  part  of  its  consideration  was  the 
stifling  of  a  prosecution  for  criminal  trespass 
and  theft  pending  against  them,  the  agreement 
was  held  to  be  void,  notwithstanding  that  such 
stifling  formed  only  a  part  of  its  consideration. 
Srirangachariar  v.  Ramaswami  Ayyan- 
QAB,  18  M.  189  =  4  M.L  J.  106.  {Lcund  v. 
Grimwadt,  39  Ch.  D.  605,  R.)  [Diss.,  8  A.L. 
J.  498  =  10  Ind.  Cas.  216;  J"..  29  M.  195,  P.B.= 
16  M.L.J.  41  =  1  M.L.T.  25  =  3L.B.B.  d2,  54, 
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P.R.  1904  ;  R.,  22  A.  224,  8  Ind.  Cas.  1117  = 
6  N.L.R.  148,  11  Ind,  Cas.  321  =  31  P.R.  1911 
=  192P.L.R.  1911,  16  Ind.  Cas  555  =  8  N.L.R. 
97,  82  P.R.  1904,  41  P.L.R.  1901  ;  Cons., 
24  M.  444;  D..  1  8.L.R.  47.] 

(3) — S.  '23—Co7isiderationfor  agreement  used 
for  suppressing  prosecution  for  criminal  breach 
of  trust — Validity  of  agreement — Penal  Code, 
s.  214,  excep. — A  person  suing  for  possession  of 
property  would  not  be  disentitled  to  a  decree, 
simply  because  the  sale  to  him  was  made  to 
raise  money  for  suppressing  a  criminal  prosecu- 
tion, if  there  is  no  evidence  to  show  the  plaint- 
iS's  knowledge  of  such  unlawful  purpose  or  of 
any  money  having  been  paid  in  pursuance 
thereof.  Under  the  exception  to  s.  214,  Penal 
Code,  it  is  not  every  compromise  of  a  criminal 
prosecution  out  of  Court  which  is  a  breach  of 
the  positive  law.  RAJ  KriSTO  MOITRO  v. 
KOYLASH  CHUNDER  BHUTTACHARJEE,   8  C. 

(4) — S.  23  —  Validitij  of  Kobala  executed  for  for- 
bearance  from  crimi^ial  proceedings. — A  contract 
whereby  the  defendant  agreed  to  execute  a 
Kobala  of  certain  lands  in  favour  of  the  plaint- 
ifi  in  consideration  of  the  latter' s  not  taking 
criminal  proceedings  against  the  former  in 
regard  to  a  compoundable  ofience  is  neither  to 
be  deemed  as  forbidden  by  law  nor  as  against 
public  policy  and  might  be  enforced.  AMIR- 
KHAN  v.  AMIR  Jan,  3  C.W.N.  5. 

(5)— S.  23 — Burden  of  proof  where  contract  is 
based  on  condonation  of  criminal  complaint. — 
Where,  in  a  suit  to  enforce  the  performance  of 
a  contract,  the  defendant  pleads  that  it  was 
based  on  the  condonation  of  a  criminal  com- 
plaint against  the  plaintiff  which  might  have 
been  of  a  nature  not  condonable  by  law  and 
that  the  contract  was,  therefore,  void,  the 
burden  of  proof  is  on  him  to  show  the  nature 
of  the  oSence  complained  of.  KUMOLANATH 
Sein  v.  Beharee  Kant  Roy,  11  W.R.  313. 

(6) — S.  23  — Validity  of  transfer  of  property 
to  complainant,  by  accused  after  conviction,  as 
compensation. — Certain  parties  convicted  of  a 
criminal  offence,  in  order  to  avoid  apprehen- 
sion, entered  into  a  compromise  with  the  com- 
plainant, who  agreed  to  accept  a  sum  of  money 
as  costs  and  as  compensation  for  the  disgrace  he 
had  suffered.  They  accordingly  sold  him  some 
property  in  lieu  of  cash.  Held  that  the  sale 
was  not  made  under  illegal  pressure.  Though 
the  offence  was  one  in  which  a  compromise 
could  not  ba  legally  admitted,  yet,  as  the 
Magistrate  did  admit  it,  and  the  parties  acted 
in  good  faith,  the  position  of  the  latter  was 
held  not  to  have  been  affected.  SHEIKH 
NUBBEE  BUKSH  v.  MUSSAMMUT  BEBEE 
HINGON,  8  W.te.  412. 

(7) — S.  23 — Legality  of  contract  to  pay  money 
for  suppressing  prosecution  for  causing  death 
accidentally. — Where,  to  suppress  a  criminal 
prosecution  for  having  accidentally  caused  the 
^eath  of  his  wife,  the  plaintiff  voluntarily  paid 
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money  to  the  defendant,  knowing  the  defendant 
to  be  the  nearest  relative  of  the  deceased  who 
could  take  a  part  in  the  prosecution,  the  con- 
tract was  held  to  be  void  as  against  morality 
and  public  policy,  and  the  plaintiff  was  held 
not  entitled  to  sue  for  the  money  so  paid. 
Jeetoo  Mahato  v.  Moneeram  Mahato, 

17  W.R.  84. 

(B)—S.  23-~8uit  to  recover  consideration  for 
compounding  charge  of  wrongful  restraint. — 
Where  A  was  criminally  prosecuted  by  B  for 
wrongful  restraint,  and  he  came  to  terms  with 
B  to  pay  him  for  the  withdrawal  of  the  com- 
plaint, or  to  deposit  money  or  property  with  C 
to  be  paid  over  to  B  on  the  disposal  of  the  case 
according  toB's  petition  of  withdrawal  ;  and  the 
Magistrate,  instead  of  allowing  the  with  draw- 
al  of  the  charge,  punished  A  criminally,  held 
that  A  could  sue  for  the  recovery  of  the  money 
or  property,  as  the  charge  was  not  one  which  it 
could  have  been  illegal  far  A  to  withdraw  with 
the  consent  of  the  Magistrate,  the  offence 
charged  consisting  of  an  act  for  which  B  might 
have  sued  for  damages  in  the  Civil  Court. 
MOTHOORANATH  BHOOMICK  V.  KENARAM 
KURMOKAR,  7  W.R.  33. 

(9) — S.  23 — Validity  of  agreement  to  stifle 
prosecution — Non-compoundable  offence. — An 
agreement,  the  object  of  which  is  to  stifle  a 
prosecution,  e.g.,  to  compound  an  offence  which 
cannot  by  law  be  compounded,  is  against  public 
policy  and  cannot  be  recognized  in  any  way  by 
a  Court  of  law.  Dalsukram  Hargovindas 
V.  Charles  Debretton,  6  Bora.  L.R.  ?3, 

(10)— S.  23— Whether  guarantee  given  for  not 
taking  criminal  proceedings  enforceable. — A 
guarantee  which  a  surety  gave  to  the  creditors 
of  D,  for  the  payment  of  the  debts  due  to  them 
by  D,  on  consideration  that  they  were  to  abs- 
tain from  taking  criminal  proceedings  against 
D,  for  oriminal  iareach  of  trust  for  15  days  and 
by  implication  to  abstain  from  taking  such 
proceedings  altogether  if  the  said  debts  were 
paid  within  that  time,  was  held  not  to  be 
enforceable  by  the  creditors.  A  man,  to  whom 
a  civil  debt  is  due,  may  take  securities  for  that 
debt  from  his  debtor,  even  though  the  debt 
arises  out  of  a  criminal  offence  and  he  threatens 
to  prosecute  for  that  offence  provided  he  does 
cot,  in  consideration  of  such  securities,  agree 
not  to  prosecute.  He  must  not,  however,  by 
stifling  a  prosecution  obtain  a  guarantee  from 
third  parties.  KESSOWJI  TULSIDAS  v.  HURJI- 
VAN  MULJI,  11  B.  566.  [R.,  28  A.  718  =  8  A. 
L.J.  506  =  A.W.N.  1906,  212,  11  C.L.J,  131 
=  5  Ind.  Cas.  98,  11  Ind.  Cas.  321  =  31  P.R. 
1911  =  192  P.L.R.  1911,  16Ind.  Cas.  555  =  8  N. 
L.R.  97,  57  P. W.R.  1914  =  39  ?,R.  1914.  17 
0.0.  213  ;  D.,  9  P.R.  1906  =  19  P.L.R.  1906,  1 
S.L.R.  47.] 

(11)— S,  23 — Agreement  not  to  prosecute  for 
giving  false  evidence. — It  is  essential  to  the 
well-being  of  society  that  persons  who  commit 
offences    which  are  of  a    public    nature,    and 
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which  are  punishable  as  crimep,  should  be 
brought  to  justice.  Therefore,  a  Court  cannot 
take  ccgnizance  of  a  bargain  to  abstain  from 
the  prosecution  of  a  perFcn  for  such  an  cfience 
as  that  of  wilfully  piving  tbe  false  evidence. 
Queen  V,  B/l  Kishan,  3  N.W.P.  166  =  Agra 
F.B.  Ed.,  1871,  252. 

(12) — S.  23—Ccntracttofay  mcney  fcr  for- 
bearing from  criminal  %ros(cuiion. — A  contract 
lo  pay  money  in  consideration  of  foregoing  a 
criminal  prosecution  is  opposed  to  public  policy 
and  will  not  be  enforced  ;  the  consideration  to 
support  the  promise  in  such  a  contract  being  a 
vicious  consideration.  KANDAN  CHETTI  v. 
COOBJEE  SElT.  2  M.H.C.  187.  (6  Q.B.  SOS, 
E.G.  in  error,  9  Q.B.  371,  Oherved.) 

(13)— S.  23— Co>i/rac<  com^oundivg  assault. 
—A  contract  compcunding  an  assault  is  not 
illegal,  and  may  be  sued  upon.  The  fact  of 
two  of  the  defendants  being  Mahomedans  does 
not  fffect  the  principle  of  the  decisicn. 
MOTHOORANATH  DEY  V.  GOPAL  ROY,  3  W. 
R.S.C.G.R.  16. 

(14) — S.  23 — Compounding  prosecvtion  for 
fraudulent  ahsiraction  of  documents. — The  plain- 
tiff, a  resident  of  Pondicherry,  held  a  bond  from 
one  of  the  defendants  (the  2nd)  for  a  certain 
sum  of  money.  This  bond  the  plaintiff  charged 
the  said  defendant  before  the  French  legal 
authorities  with  having  fraudulently  abstracted 
from  his  house  in  Pondicherry  and  he  obtained 
the  arrest  and  the  extradition  from  British  terri- 
tory of  the  2nd  defendant,  as  also  of  his  brother 
the  1st  defendant.  The  latter  on  his  way  to 
Pondicherry  met  the  plaintiff,  and  a  settlement 
of  accounts  took  place.  The  5th,  6th,  7th  and 
the  8th  defendants  made  themselves  liable  by 
executing  the  bond  sued  on  for  the  sum  found 
due  to  the  plaintiff,  and  took  indemnity  bonds 
to  themselves  from  the  1st  defendant,  the  con- 
sideration being  tbe  agreement  of  the  plaintiff  to 
discontinue  further  proceedings  on  the  criminal 
charge.  The  Court  at  Pondicherry  sanctioned 
the  agreement  as  a  compromise  by  Civil  redress, 
and  suspended  further  proceedings  in  accord- 
ance with  the  law  in  force  in  the  settlement. 
Held,  that  tbe  contract  was  enforceable,  the 
facts  of  the  case  not  showing  the  compromise 
to  be  in  its  nature  prejudicial  as  being  in  con- 
travention of  public  policy  under  the  Govern- 
ment of  British  India,  or  injurious  to  the  good 
order  and  interest  of  society,  in  regard  to  the 
administration  of  public  justice.  The  English 
Common  Law  rule,  that  contracts  for  the 
compounding  or  suppression  of  criminal  charges 
of  offences  of  a  public  nature  are  illegal  and 
void,  has  no  application  to  a  contract  for  com- 
pounding the  prosecution  of  criminal  proceed- 
ings for  an  offence  against  the  Municipal  Law 
of  a  foreign  country.  The  rule  of  International 
law  that  the  law  of  the  place  of  a  contract 
governs  its  validity  is  subject  to  the  qualification 
that  every  state  may  refuse  to  enforce  a 
contract  when  it  is  for  the  fraudulent  evasion  of 

17 


I.— Imperial  /t c/s— continued. 

Act  IX  of  1872  {QonirtiCi)— concluded. 

its  laws,  or  injuricus  to  its  public  institutions 
of  interests.  SUBRAYA  PiLLAI  v.  BUBRAYA 
MUDALI,  4  M.H.C.  14. 

(15)- S.  23— Sfe  Withdrawal  of  Case, 
Old  S.  C.  43,  Oudb. 

(le)— Ss.  ^Z  and  M- Illegal  contract—  Contract 
to  indtmnify  surely  for  his  ba',1  bond — Crim. 
Fro.  Code  '{Act  V  of  1898),  s.  5\i— Whole 
consideration — Port  of  one  single  consideration 
cannct  be  s(parot(d  to  validate  an  agreiment. — 
Pending  a  ciiminal  charge  against  L,  his  plead- 
er stood  bail  lor  him  ;  and  as  an  indemnity  for 
the  bail  tock  frcm  him  a  sale-deed  and  a  rent 
note  regarding  his  house,  in  tbe  name  of  the 
plaintiff.  The  consideration  for  the  sale-deed 
was  a  sum  of  Rs.  8,000,  of  which  Rs.  5,000 
were  tbe  indemnity  for  the  tail  bend,  and  the 
remaining  Rs.  3,000  represented  the  advances 
to  be  made  thereafter  by  the  plaintiff,  The 
plaintiff  sued  on  the  rent  note  to  recover  from 
L  the  sum  of  Rs.  2,000  as  rent.  Eeld  that  the 
contract  for  indemnifying  this  pleader  for  his 
bail-bond  was  illegal  ;  and  this  illegality  ren- 
dered the  sale-deed  void  in  law  ;  that  the  rent 
note  was  tainted  with  the  same  illegality  which 
affected  the  sale-deed  and  could  not  stand  on 
any  separate  footing  ;  that  the  agreement  was 
an  indivisible  agreement  ;  part  of  a  single  con- 
sideration for  one  object  was  unlawful  and, 
therefore,  the  whole  agreement  was  void  under 
s.  24  of  the  Indian  Contract  Act,  1872.  Eeld, 
further,  that  the  deposit  allowed  under  s.  513, 
Crim.  Pro.  Code,  is  allowed  in  substitution  only 
of  the  bond  which  the  principal  himself  would 
otherwise  execute,  not  in  substitution  of  any 
bond  which  his  surety  executes.  LAXIMAN  LAI. 
K.  PANDIT  V.  MULSHANKAR  PiTAMBARDAS, 
10  Bom.  L.R.  553.  \R.,  10  Cr.  L.J.  410  =  3  Ind. 
Cas.  895  =  3  S.L.R.  88.] 

(17)— 8.  24— See  No.  16,  supra. 

(18)— Ss.  76,  \QQ— Government  currency  noiet 
whether  "goods." — The  change  of  a  Government 
currency  note  for  money  is  not  a  contract  for 
sale  and  the  transaction  being  the  exchange  of 
money  in  one  form  for  money  iu  another  is  not 
governed  by  the  Contract  Act.  EMPRESS  v. 
JOGGESSUR  MOCHI,  3  C.  379  =  1  C.L.R.  339. 
[Dist.,  25  B.  702  =  3  Bom.  L.R.  392  ;  B.,  115 
P.L.R.  1904  =  18  P.R.  1905.] 

(19)— 5.  108— See  RESTORATION  OF  Pro- 
perty, 2  P.R.  1908,  Cr.  =6  p. W.R.  1903  =  140 
P.L.R.  1908  =  7  Cr.L.J.  279. 

(20)— S.  108— See  Stolen  Property, 
L.B.R.  1872—1892,  84. 

(21)— S.  108— See  No.  18.  supra. 

(22)— 8.  178— Sfe  Jurisdiction  of  Civil 
AND  Criminal  Courts.  4  L.B.R.  25  =  6  Cr. 
L.J.  135. 

(23)— 8.  178,  proviso  2— See  RESTORATION 
OP  PROPERTY,  4  L.B.R.  13  =  6  Cr.L.J.     125. 
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/. — I mperia J  Acts— oontinued. 
Act  X  of  1872  (CriiD.  Pro.  Code). 
See  Grim.  Pro.  Code. 

Act  XI  of   1872    (Foreign    Jurisdictioa    and 
Extradition). 

[REP,,  ACT  XXI  OF  1879.] 

See  ACT  XXI  OF  1879. 

(1)— S?.  3,  9— See  Jurisdiction  of  Crimi- 
nal Courts— General,  2  a.  218,  F.B. 

(2)— Ss.  3,  cl.  (2)  and  9— Native  State.— 
Amenability  of  Native  Indian  subjects  to 
British  Ooucts  for  oSenoes  committed  beyond 
India.    Crown  v.  Dad  Gal,  29  P.R.  1878. 

(3)— S.  9— Act  XXI  0/ 1879,  s,  9— Offence  by 
British  subject  in  Native  Stale— Extradition — 
Native  subject.— Q  9,  Act XI  of  1872,  runs  thus: 
— "All  British  subjects,  European  and  Native, 
in  British  India,  may  be  dealt  with,  in  respect 
of  offences  committed  in  any  Native  State,  as  if 
such  offences  bad  been  committed  in  any  place 
within  British  India  in  which  such  subject  may 
be  or  may  be  found."  In  re-enacting  the  pro- 
vision in  s.  9  of  Act  XX [  of  1879,  the  Legis- 
lature omitted  "  may  be  "  and  retained  only 
"maybe  found."  Held  that,  looking  to  the 
purposes  of  these  Acts  and  to  the  fact  that  the 
words  "  may  be,"  "  may  be  found,"  really  mean 
one  and  the  same  thing,  the  alteration  in  the 
recent  Act  was  merely  to  avoid  redundancy, 
and  the  expression  "  found  "  used  in  it  must  be 
taken  to  mean,  not  where  a  person  is  diycovered, 
but  where  he  is  actually  present.  Where  a 
person  charged  with  the  ofience  of  thefc  in  a 
dwelling  house  in  Rajputaua,  being  found  in 
Sirdhi  territory,  another  Native  State,  was 
brought  from  that  place  to  Ahmedabad,  and 
was  charged  before  the  Courts  there,  held  that 
those  Courts  had  jurisdiction  to  try  him. 
Where  it  was  proved  that  a  place  in  British 
territory  was  the  home  of  the  accused's  parents, 
and  that  he  himself  was  born  and  educated 
there,  and  that  he  only  wont  li  years  previously 
to  a  Native  State  for  purposes  of  trade,  living, 
during  that  time,  sometimes  in  British  territory 
and  sometimes  in  the  Native  State,  held  that 
there  was  a  legal  presumption  in  favour  of  the 
accused  being  a  Native  Indian  subject  of  Her 
Majesty,  and,  therefore,  amenable  to  the 
jurisdiction  of  the  British  Courts.  EMPRESS  v. 
MAGAN  LAL,  6  B.  622.  [F.,  13  B.  147  ;  E.,  85 
B  225  =  13  Bom.L-R.  296  =  1  Bom.  Cr.  Caa.  26 
=  12  Or. L.J.  356=10  Ind,  Gas.  956,  12  Cr.L.J. 
113  =  9Ind.GdS.  677  =  1  P.R.  1911,Gr.  =  84  P.L. 
R.  1911  =  4  P.W.R.  1911,  Cr.3 

(4)— S.  9 -See  JURISDICTION  OF  CRIMINAL 
COURTS— GENERAL,  1  M.  171. 

(5)— S.  9— See  MAGISTRATE,  JURISDICTION 
OP_GeNERAL  JURISDICTION,  Rat.  Un.  Cr.C. 
79  =  Cr.  Rg.  18-11-1875. 

(6)— S.  9— See  Nos.  1  and  2,  supra. 

{'j)—S.  11 — Receiving  property  stolen  in 
Indore  State.— &.n  accused  person  who  received 


1— Imperial  Acts— continued. 

Act  XI    of  1872   (Foreign   Jurisdiction    and 
Extradition) — concluded. 

in  British  territory  property  stolen  in  the  com- 
mission of  a  dacoity  in  the  Indore  State  cannot 
be  surrendered  under  the  warrant  of  the  Political 
A£!eDt  at  Indore.  HUKAM  CHAND  v.  CROWN, 
14  P.R.  1873,  Cr. 

Act  XY  of  1872  (Christian  Marriage). 

[Rep.  in  PART,  ACT  XVI  OF  1874  ;  REP. 
IN  PART  AND  AMENDED,  ACT  XII  OF  1891. 
AMENDED,  ACT  VI  OF  1886,  S.  30;  ACT  II  OF 
1891;  ACT  I  OF  1903.] 

(1) — Ss  3  and  68  —  Unauthorised  marriage  of 
a  Christian  child. — The  words  "  person  who 
professes  the  Christian  religion,"  as  used  in 
Act  XV  of  1872,  mean  not  only  adults  who 
profess  that  religion,  but  also  their  children, 
who  are  in  law  presumed  to  follow  their  father's 
religion.  Where  an  unauthorised  person  solem- 
nised the  marriage  of  a  child  of  the  age  of  three 
years  born  to  a  Christian  wbo  was  baptized, 
held,  that  the  person  was  guilty  of  an  ofience 
under  s.  68  of  the  Act.  Queen-EmpRESS  v. 
Veeradu,  18  M.  230  =  1  Weir  813. 

(2)— Ss.  5,  10,  12,  13,  38,  68,  70  and  73— 
Solemnisation  of  marriage  by  an  Episcopally  or- 
dained person  without  i^^blishing  notice  of  such 
marriage. — Where  a  Syrian  Priest,  who  had 
received  an  Episcopal  ordination,  solemnised  a 
marriage  according  to  the  Roman  ritu*l,  being 
so  authorised  by  the  Patriarch  of  Antioch,  under 
whose  jurisdiction  he  was,  without  the  notice 
of  the  banns  of  marriage  as  required  by  Part  3 
of  the  Act,  and  where  there  was  nothing  to  show 
that  a  marriage  solemnised  with  the  Roman 
ritual  under  the  sanction  of  the  Bishop  of  a 
Syrian  Church  was  not  solemnised  according  to 
the  rules,  rites  or  ceremonies  and  customs  of 
the  Syrian  Church,  held,  that  the  priest  was  not 
liable  to  be  convicted  for  an  offence  under  s.  73 
of  the  Act.  Rev.  Father  Causasel  v.  Rev. 
Saurez,  19  M.  273=1  Weir  814. 

(3)— Ss.  5,  68  —  Celebration  of  Christian 
marriage  by  unauthorised  person — Presence  of 
Marriage  Registrar. — Where  the  Lay  Trustee 
of  a  Church,  not  coming  within  one  of  the  four 
classes  of  persons  mentioned  in  clauses- 1,  2,  3 
and  5of  s.  5  of  the  Act,  solemnised  a  marriage 
between  Christians,  according  to  the  rights  of 
the  Church  of  England  in  the  presence  of  the 
Marriage  Registrar,  who  was  present,  net  in  his 
official  capacity  as  Marriage  Registrar,  but  as  a 
relative  of  the  bride,  during  the  absence  of  the 
incumbent  of  the  Church  and  of  the  Native 
Pastor,  wbo  had  previously  published  the  banns 
of  marriage,  held,  that  the  Lay  Trustee  was 
properly  convicted  under  s.  68  of  Act  XV  of 
1872.  Queen-Empress  v.  Fischer,  14  H. 
342  =  1  M.L  J.  438  =  1  Weir  802,  F.B. 

(4)— S.  10— See  No.  2,  supra. 
(5)— S.  12— See  No.  2,  supra. 
(6)— S.  13— See  No.  2,  supra. 
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S.— Imperial  4c/s— continued. 

Act  XV  of  1372  (Christian  Marriage)- 


-contd. 


(7) — Ss.  18,  66 — "  Iq nor antia  juris  non  excu- 
sai,"  apvlicabilitij  of,  lo  a  false  declaration  under 
s.  18.— Inismach  as  the  declaration  required  by 
s.  13  is  one  as  to  the  best  of  the  deponent's  belief 
and  as  s.  66  only  makes  penal  the  "  intentionally 
miljinf»  a  false  oath,"  the  doctrine  ^'  igr.orantia 
juris  non  excusit  "  is  not  applicable  to  a  declara- 
tion, alleged  to  be  fal>e,  but  only  made  to  the 
best  of  the  deponent's  belief.  QueeN-EM- 
PBESS  V.  ROBINSON,  16  A.  212  =  A.W.N.  1894, 
49. 

(8)— S.  33— See  No.  2,  supra. 

(8-a)— S.  66— See  No.  7,  supra. 

(9) — Ss.  66  to  16— Scope  of  the  sections. — Ss. 
66  to  76  apply  to  all  persons,  who  are  not  author- 
ised to  do  so,  solemnising  a  marriage  between 
Christians,  and  do  not  apply  simply  to  marriages 
that  are  to  take  place  before  a  Marriage  ReRis- 
trar.  QueEN-EMPRESS  v.  FISCHER,  14  M. 
342  =  1  ML  J.  438  =  1  Weir  802,  F.B. 

„  (10)— 8.  67— See  No.  9,  supra. 

(11) — S.  68 — Requisites  for  convicting  a  person 
under  the  section. — The  only  facts  necessary  to 
support  a  conviction  under  s.  68  are  these  :  — 
first,  it  must  be  proved  that  the  accused  was 
not  authorised  under  the  Act  to  solemnise  a 
marriage  in  the  absence  of  a  Marriage  Registrar, 
and  secondly,  that  he  knovyingly  solemnised 
the  marriage  in  the  absence  of  such  Registrar 
between  persons,  one  or  both  of  whom  was  or 
were  a  Christian  or  Christians.  The  word 
"  knowingly  "  only  applies  to  the  fact  that  the 
person  so  solemnising  the  marriage  is  aware 
that  he  is  solemnising  it  and  that  the  person  or 
persons  he  is  professing  to  marry  is  or  are  a 
Christian  or  Christians.  QueeN-EMPRESS  v. 
PISCHE«,  14  M  342  =  1  M.L.J.  458  =  1  Weir 
802  =  1  Weir  40;  F.B. 

(12)— S.  68 — Unauthorised  persons  solemjiis- 
ing  marringe  when  one  of  the  parties  is  a  Ciiris- 
tian. — S.  68,  as  amended  by  s.  6,  Act  II  of 
1891,  makes  punishable  the  solemnisation  of  a 
marriage  between  persons  of  whom  one  is  a 
Christian,  unless  the  person  solemnising  such  a 
marriage  has  been  authorised  for  that  purpose 
under  s.  5.  Where  a  Hindu  celebrated  the 
ceremony  of  marriage  according  to  the  Hindu 
form  between  a  Native  Christian  and  a  Hindu 
girl,  held,  that  the  person  performing  the  cere- 
mony was  liable  to  be  convicted  of  an  oflence 
under  s.  63  inasmuch  as  he  was  not  authorised 
under  s.  5.  QUEEN-Empress  v.  YOHAN,  17 
M.  391  =  1  Weir  813.  (6  M.HC.  App.  20,  R.) 

(18) — S.  68 — Meaning  of  the  term  "solem- 
nise."— The  term  "solemnise"  in  s.  68  of  Act 
XV  of  1872  means  "  conduct,  celebrate  or  per- 
form "  and  should  not  be  limited  as  applying 
to  only  such  marriage  ceremonies  as  are  per- 
formed by  soma  person  possessing,  or  claiming 
authority  to  perform  them  by  virtue  of  eccle- 
siastical authority.  Therefore,  an  unauthorised 
person,  not  being  the  persons  being  married, 
who   actually   takes   part    in    performing    the 
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Act  XY  of  1872  (Christian  Marriage)— conc^d. 

marriage,  that  is,  in  doing  any  act  that  is 
supposed  to  bo  material  to  constitute  the 
marriage,  is  guilty  under  s.  63  as  a  party  either 
solemnising  a  marriage  or  professing  to  do  so. 
Queen-Empress  v.  Paul,  20  M.  12  =  1  Weir 
820. 

(14)— S.  GS^See  Nos.  1,  2,  3  and  9,  supra. 
(15) -S.  60— See  No.  9,  supra. 
(16) -S.  70-See  No.  9,  supra. 
(17)— S.  71  — See  No.  9,  supra. 
(18)-S.  12— See  No.  9,  supra. 

(19) — S.  13— Scope  of  the  section— Notice  of 
viarriage  lohether  to  be  given  by  an  Episcopally 
ordained  person. — S.  73  is  a  highly  penal  |section, 
and  must  be  construed  strictly  and  in  favour 
of  the  liberty  of  the  subject.  The  seciion  does 
not  require  that  a  person,  who  has  received 
Episcopal  ordination,  and  who  is  not  one  of  the 
classes  specially  excepted  by  that  section,  should 
publish  a  notice  of  any  marriage  which  he 
intends  to  solemnise.  REV.  FATHER  CAU- 
SASEL  v.  Rev.  Saurez,  19  M.  273  =  1  Weir 
814. 

(20)— S.  73— See  No.  9,  supra. 

(21)— Ss.  74  to  76-See  No.  9,  supra. 

(22) — P,irt  3  —Avplicability  to  Episcopally 
ordained  persons. — Part  3  of  the  Act  only  applies 
to  Ministers  of  religion  licensed  under  the  Act, 
and  not  to  Episcnptlly  ordained  parsons.  REV. 
Father  Causasel  v.  Rev.  Saurez,  19  M. 
273  =  1  Weir  814. 

Act  XIX  of  1872  (Penal  Code  Amendment). 

[Short  title  given,  Act  XIV  of  1897. 
Declared  in  force— in  the  Santhad 
Parganas,  Reg.  HI  of  1872,  s.  3.  AS 
AMENDED  BY  REG.  Ill  OF  1899,  S.  3  ;  IN  THE 

Arakan  Hill  District,  Reg.  IX  of  1874, 

S.  3.] 

{D— Penal  Code,  s.  230—"  Coin  "  defined.— It 
is  not  necessary,  to  satisfy  the  ordinary  defini- 
tion of  money,  that  coins  should  be  alegal  tender 
receivable  at  a  value  in  rupees  fixed  by  the 
law.  Gold  Mohurs  having  no  absolutely  fixed 
value,  but  having  a  current  va,lae,  which  is  nob 
ascertained  merely  by  weighing  them  as  lumps 
of  gold,  but  attaching  to  them  as  coin,  are 
"coins"  for  the  time  being  used  as  money. 
QUEEN  V.  KUNJ  BEHAREE,  5  N.W.P.  187. 
[D.,  29  A.  141  =  4  A.L.J.  43  =  A.W.N.  1906, 
308  =  4  Cr.L.J.  453.] 

Act  VIII  of  1873  (Northern  ladia  Canal  and 
Drainage). 

[Rep.  in  part,  Act  XII  op  1873 ;  act 
XVI  op  1874.  Rep.  in  part  (in  Punjab), 

ACT  XVI  OF  1887.  AMENDED  ACT  XII  OF 
1891  ;  ACT  XVI  OF  1899,  (IN  PUNJAB),  REG. 
IV  OP  1898.] 
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I.— Imperial  Acts — conticued, 

Act  YIII  of  1873  (Northern  India  Canal  and 

Drainage)— concZwded, 

(1)— 8s, 7,170— Cutting  walls  of  canal— Punish- 
ment— Law  applicable— Sfg  PENAL  CODE, 
B.  426,  9  A.L.J.  162  =  13  Ind.  Gas.  829  =  13  Cr. 
L.J.  141  =  34  A.  210. 

(2)— S.  45 — Resistance  to  a  Naib  Nazir — 
Distraint  for  canal  dues  under  Act — Order  for 
distraint  not  formally  drawn  up — Penal  Cede, 
s.  186.— S.  47  of  Act  VIII  of  1878  refers  to 
the  recovery  of  canal  dues  by  the  Collector 
from  the  lambardars  who  have  been  required 
under  that  Act  to  collect  and  pay  such  dues. 
But,  under  s.  45,  the  Collector  may  recover 
dues  from  such  persons  as  have  actually  used 
canal  water,  although  a  lambardar  has  been 
appointed.  Hence,  where  a  Naib  Nazir  who 
was  a  public  servant  proceeded  to  distrain  cer- 
tain crops  for  an  amount  due  on  account  of 
canal  rates,  under  an  order  from  an  Assistant 
Collector,  and  the  persons  against  whom 
distraint  was  issued  offered  resistance  to  the 
Kaib  Nazir  in  the  discharge  of  his  duties,  held, 
that  they  were  guilty  of  the  offence  under  s.  186, 
I.P.O.,  although  the  order  of  the  Assistant 
Collector  might  not  have  been  formally  drawn 
up.  Emperor  V.  Abdullah,  27  A.  499  =  A. 
W.N.  1905,  74  =  2  A.L.J.  219  =  2  Cr.  L  J.  183. 
(21  M.  296,  B.) 

(3) — S.  70  (4) — Authorized  distribution  means 
distribution  expressly  made  by  canal  authorities 
—Private  arrangement  of  water,  disturbance  of 
—  Offence  —  Civil  remedy. — The  'authorized 
distribution  '  spoken  of  in  s.  70  (4),  Canals  Act, 
1873,  refers  only  to  such  distribution  as  has 
been  expressly  made  by  the  canal  authorities, 
and  any  further  distribution  between  a  landlord 
and  his  tenant  is  a  matter  of  private  contract 
which  merely  entitles  the  tenant  to  bring  a 
civil  claim.  BASAN  v.  Emperor,  217  P  L  R. 
1913  =  19  Ind.  Cas.  713  =  21  P.W.R.  1913.  Cr. 
=  14  Cr.  L  J.  281  =  19  P.R.  1913  Cr. 

(4)— 8.  10— See  Crim.  Pro.  Code,  1898, 
8.  33,  1  A.  461,  P.B. 

(4  a)— S.  10— See  No.  1,  supra. 

(5)— Ss.  70  and  li— Definition  of  "  Canal  "— 
Damage  to  trees  growing  on  canal  banks. — Held, 
that  damage  to  trees  growing  on  a  canal  bank 
is  damage  to  a  canal  within  the  meaning  of 
s.  70,  o).  (1),  read  with  s.  74  of  Act  VIII  of 
1873.  Emperor  v.  Umrao  Singh,  A.W.N. 
1907,  18  =  4  A.L.J.  204  =  5  Cr.  L.J.  196. 

(6)— S.  74— See  No.  5,  supra. 
Act  X  of  1873  (Oaths). 

[Rep.  in  part.  Act  XII  of  1873 ;  act 
XII  OF  1876 ;  ACT  VI  OF  1900,  S.  48.] 

See  ACT  VI  OF  1872. 

(1) — Oath  not  to  be  administered  to  person, 
whose  statements  are  recorded  under  s.  164. — A 
Magistrate  has  no  power  to  administer  an  oath 
or  affirmation  to  any  person  whose  statements 
he  records  under  s.  161,  Crim.  Pro.  Code.     His 
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Act  X  of  1873  (Oaths)— continued. 

function  is  to  prepare  a  record  in  the  manngr 
and  subject  to  the  conditions  prescribed  in- 
s.  164.    Lalu  v.  Empress,  2  P.R.  1893,  Cr. 

(2) — Omission  to  record  the  fact  that  oath 
was  administered— Presumption — See  ACT  XII 
OF  1896,  s.  60,  11  A.L.J.  9.33. 

(3) — S.  4 — Crim.  Pro,  Code,  s.  I22~lnquiry 
as  to  the  fitness  of  surety — Recording  evidence 
on  oath. — A  Magistrate  holding  an  enquiry  as 
to  the  fitness  of  a  surety  has  power  to  record 
evidence  on  oath  in  the  exercise  of  the  power 
and  duty  conferred  and  imposed  by  s.  122. 
Emperor  v.  Ghulam  Mustafa,  26  A  371  = 
A.W.F.1904,  52,  (A.WN.  1898,  154,  A.W.N. 
1903,  36,  R.)  [R.,  10  Cr.  L.  J.  225  =  2  S.L.R. 
11.] 

(4)— S.  4 — Investigation  into  collision  by  * 
Special  Court — Examination  on  oath  of  Serang 
of  colliding  vessel— See  ACT  VI  OF  1884,  ss.  31 
to  35.  12  Cr.  L.J.  577  =  12  Ind.  Cas.  841  =  4 
Bur.  L.T.  130. 

(5)— S.  4— See  FALSE  EVIDENCE,  2  L.B.R, 
272. 

(6)— S.  4— See  Perjury,  29  M.  89=3  Cr,  L, 
J.  370. 

(7)— Ss.  4,  5.  6,  7,  13,  14,  lb— Omission  to 
talie  oath  cr  affirmation- — The  evidence  of  a  boy 
aged  10,  to  whom  no  oath  or  affirmation  was 
advisedly  administered,  was  held  to  be  admis- 
sible. The  provisions  of  the  Oaths  Act  and  of 
s.  108,  Evidence  Act,  were  discussed  in  thia 
case.  BUDHA  v.  EMPRESS,  31  P.R.  1889,  Cr. 
(10  A.  207,  -Diss.) 

(8)— Ss.  4,  5  and  U—Crim.Pro.  Code,  1882, 
s,  164 — Person  making  a  statement  under  s.  164, 
whether  can  be  botmd  by  an  oath — Evidence  Act, 
s,  3. — The  direction  in  s.  164,  Crim.  Pro.  Code, 
that  the  statement  shall  be  recorded  in  one  of 
the  manners  prescribed  for  recording  evidence 
is  merely  a  direction  as  to  procedure.  The 
statement  itself  is  one  which  the  law  permits  to 
be  made  before  the  Court  by  a  witness,  and  is^ 
therefore,  evidence  within  the  definition  of  s.  3 
of  the  Indian  Evidence  Act.  The  person  mak- 
ing it  is  a  witness  within  the  meaning  of  s.  5 
of  the  Oaths  Act,  and  therefore  one  to  whom 
an  oath  or  affirmation  might  be  administered. 
A  charge  under  s.  193,  Penal  Code,  can,  there- 
fore, be  framed  as  regards  a  statement  under 
s.  164,  made  on  oath  before  a  Magistrate,  in  a 
stage  of  inquiry  which  he  was  authorised  to 
conduct  under  the  Code  of  Criminal  Procedure. 
Queen-Empress  v,  alagu  kone,  16  M.  421 
=  1  Weir  175  =  2  Weir  142  =  1  Weir  822.  [F., 
29  M.  89  =  3  Cr  L.J.  370.  8  Bom.  L.R.  589  =  4 
Cr.  L.J.  193  ;  R.,  14  Bom.  L.R.  753  =  13  Cr.L. 
J.  709  =  16  Ind.  Cas.  517  ;  D.,  13  Cr.  L,J.  33  = 
13  Ind,  Cas.  273  =  5  S.L.R.  174.] 

(9)— Ss.  4,  14— See  SANCTION  TO  PROSE- 
CUTE—CONDITIONS requisite  FOR  GRANT 
OF  SANCTION— NECESSITY,  SUFFICIENCY 
AND  VALIDITY  OF  SANCTION,  18  P.R.  1898. 
Cr. 
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(10)— S.  5-S.  164,  Crim.  Pro.  Code,  188'2— 
Evidence  Act,  s.  80. — A  confession  recorded 
under  s.  164,  Crim.  Pro.  Code,  purporting  to 
have  been  taken  on  oath  in  violation  of  the  ex- 
press provisions  of  the  Act  is  not  a  confession 
recorded  in  accordance  with  law  and,  therefore, 
the  record  is  not  admissible  under  s.  80,  Evi- 
■dence  Act,  to  prove  that  confession.  EMPRESS 
V.  Banko  Bihari,  10  C.P.L.R.  Cr.  16. 

(11)— S.  5— Penal  Code,  ss  191  and  193— 
Examination  of  a  person  jor  obtaining  inform- 
ation for  the  purpose  of  taking  proceedings — 
Contradictory  statements  made  by  such  person 
as  a  witness  at  the  trial — Crim.  Pro.  Code  (1898), 
s.  190  (c). — Although  a  Magistrate  might 
examine  a  parson  for  the  sake  of  obtaining  in- 
formation upon  which  a  case  might  be  started 
against  some  person  not  before  the  Court,  he 
cannot  examine  him  on  oath  as  such  person  is 
not  a  witness.  There  is  no  authority,  that, 
being  so  examined,  such  person  is  bound,  by  any 
express  provision  of  liw,  to  state  the  truth. 
Consequently  any  charge  for  giving  false  evi- 
dence founded  on  such  statement  is  bid  and  it, 
therefore,  follows  that  a  conviction  based  on  the 
statement,  as  being  contrary  to  another  state- 
ment made  at  the  regular  trial  without  any 
proof  or  finding  that  the  second  statement  was 
false  cannot  ba  maintained.  Hari  CHARAN 
Singh  v.  Queen-Empress,  27  C.  455  =  4  C. 
W.N.  249.  [Diss.,  8  Bom.  L.R.  589;  Rel.  on, 
12  Cr.  L.J.  326  =  10  Ind.  Gas.  622  =  7  NL  R. 
65.] 

(12) — S.  5 — Examination  of  child  ivithout 
affirmation — Evidence  Act,  s.  118. — Whether  a 
child  understands  the  nature  of  an  oath  or  not, 
he  should,  when  examined  as  a  witness,  be 
examined  on  oath  or  affirmation.  QuEEN- 
Empress  v.  SHEORATAN,  S.C  242,  Oudh.  (16 
M.  105,  B.) 

(13)— Ss.  5,  67 —Oath— Solemn  affirmation— 
to  ivhom  to  be  administered — Owiission.— All 
witnesses  whether  they  are  men  or  only  boys 
aged  6  or  7,  if  they  are  competent  witnesses 
under  s.  118  of  the  Evidence  Act,  i.e.,  if  they 
are  able  to  understand  what  goes  on  in  Court, 
must  be  affirmed  under  s.  5  of  the  above  Act. 
The  word  "omission"  in  the  above  section 
includes  any  omission  and  is  not  limited  to 
accidental  or  negligent  omission.  EMPRESS 
V.  Sambhia  Mahar,  11  C.P.L.R  Cr.  16.  (16  B. 
359,  14  B  L.R,  294,  Appr.  ;  10  A.  207,  CoJitra  ; 
16  M.  105.  R.) 

(14) — S.  5 — See  Nos.  7  and  8,  supra. 

(15)— Ss.  5.  6,  7  and  13— Evidence  Act,  s.  118 
— Evidence  of  children  taken  ivithout  affirma- 
tion— Admissibility, — Where  a  Sessions  Judge, 
after  being  fully  satisfied  himself  of  the 
intellectual  capacity  of  a  child  to  give  evidence, 
intentionally  omitted  to  administer  an  affirma- 
tion, as  it  appeared  to  him  that  the  child  was 
of  too  tender  years  to  render  any  attempt  to 
bind  his  conscience  expedient  or  practically 
operating  but  enjoined  the  child  to    tell  the 
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truth  and  admitted  his  evidence,  held,  {Per 
Collins,  C.J.)  that  the  action  of  the  Sessions 
Judge  in  not  administering  an  oath  or 
affirmation  was  irregular  and  that  the  irregula- 
rity was  not  cured  by  s.  13  of  the  Oaths  Act 
and  that  the  evidence  of  the  child  was,  therefore, 
inadmissible.  Eeld,  per  Parker,  J.  {co7ttra), 
that  such  intentional  omission  to  administer 
an  oath  or  to  affirm  the  child,  when  the  child 
was  otherwise  competent  to  give  evidence,  was 
cured  by  a,  13  of  the  Oaths  Act  and  the 
evidence  was  admissible.  Queen-Empress 
V.  ViRAPERUMAIi,  16  M.  103  =  1  Weip  823. 
[R.,  7  Cr.  LJ.  89=10  O.C  337,  41  G.  406=14 
Cr.  L.J,  485  =  20  Ind.  Gas.  741  =  18  CL.J.  582 
=  18  C.W.N.  147,  11  C.P.L.R.  16,  Cr.,  15  Cr. 
L  J.  161  =  22  Ind.  Gas.  737.] 

(16)— Ss.  5,  6,  \3— Evidence  Act,  s.  118— 
Competency  to  give  evidence — Persons  of  tender 
years — Omission  to  take  evidence  on  oath  or 
affirmation. — Whilst  the  limit  of  age  as  to  the 
competency  of  witnesses  has  been  removed,  the 
general  principle  that  they  should  be  competent 
to  give  "  rational  answers  "  to  questions  has 
been  affirmed,  as  shown  by  s.  118  of  the 
Evidence  Act,  The  necessity  of  oaths  or  solemn 
affirmations  has  been  maintained  and  impera- 
tively required,  as  shown  by  s.  6  of  the  Oiths 
Act.  The  omissions  or  irregularities  in  the 
administration  of  oaths  or  solemn  affirmations 
are  to  be  overlooked  in  certain  cases  con- 
templated by  s.  13  of  the  Oiths  Act.  The 
evidence  of  a  child  of  eight  or  nine  years  of 
age.  who  has  not  attained  such  maturity  of 
mind  as  would  enable  him  to  realize  the 
solemnity  or  obligation  of  an  oath  or  affirmation, 
is  inadmissible,  if  it  has  been  deliberately  and 
advisedly  taken  without  any  oath  or  affirmation, 
and  s.  13  of  the  Oaths  Act  does  not  apply  to  it. 
An  inability,  from  tender  years,  to  comprehend 
either  the  spiritual  or  legal  obligations  of  an 
oath  or  solemn  affirmation  is  intellectual 
incompetency,  and  makes  the  child  incompetent 
to  be  examined  as  a  witness  at  all.  QUEEN- 
EMPRESS  V.  Maru,  10  A.  207  =  A.W.N.  1888, 
86.  (14  B  L.R.  294,  Diss.)  [Diss.,  16  B.  359, 
15  Cr.  L.J.  161  =  22  Ind.  Gas.  737,  31  PR. 
1889,  Cr,  ;  E  ,  11  A,  183  =  A,W.N.  1889,  65,  41 
C,  406  =  18  G.W.N.  147  =  18  G.L.J.  582  =  14  Cr. 
L.J.  485  =  20  Ind.  Gas.  741,  16  M,  105  =  1  Weir 
826,  11  C  P.L.R.  16,  2  L.B.R.  322,  7  Cr.  L.J. 
89  =  10  0  G.  337,  20  P.R.  1902,  Gr.] 

(17)— Ss.  5.  6  and  IS— Evidence  Act,  s,  118— 
Competency  to  be  a  loitness,  of  old  men  and  young 
children. — There  is  no  direction  or  intimation 
in  s.  118  to  a  Court,  which  has  to  deal  with 
the  question  whether  a  person  should  or  should 
not  be  examined,  that  it  is  to  enter  upon 
enquiries  as  to  his  religious  belief  or  to  open  such 
a  field  of  speculation  as  is  involved  in  the  query 
"  What  will  be  the  consequence  here  or  here- 
after, if  you  will  not  tell  the  truth  ?  "  But  a 
Court  is  to  ascertain,  in  the  best  way  it  can, 
whether,  from  the  amount  of  intellectual 
capacity  and  understanding  of  a  young  or  old 
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person,  that  the  person  is  able  to  give  a  rational 
and  intelligent  account  of  what  he  has  seen, 
heard,  or  done  on  a  particular  occasion  ;  and  if 
the  Court  is  satisfied  that  a  child  of  twelve  years 
or  an  old  man  or  woman  of  a  very  advanced  age 
can  satisfy  those  requirements,  the  competency 
of  the  witness  is  established.  (10  A.  'i07,  R.) 
[Ap2^r.,  16  B.  359;  R.,  16  M.  105  =  1  Weir  826.] 
Havmg  regard  to  the  language  of  the  Oaths 
Act,  neither  a  Judge  nor  a  Magistrate  has  any 
option,  when  once  he  has  elected  to  take  the 
statements  of  a  person  as  evidence,  but  to 
administer  either  an  oath  or  an  affirmation 
to  such  a  person  as  the  case  may  require. 
Queen-Empress  V.  Lal  Sahai,  11  A,  183  = 
A.W.N.  1889,  65.  [R.,  16  B.  359,  41  C  406 
=  18  C.L.J.  582  =  18  C.W.N.  147  =  14  Cr.L.J. 
485  =  20  Ind.  Cas.  741,  16  M.  105=1  Weir  823, 
11  C.P.L.R.  16,  7  Cr.L.J.  89  =  10  O.C.  337.] 

(18)— S'^.  5,  6  and  13-See  EVIDENCE  ACT, 
1872,  s.  118,  10  O.C.  337  =  7  Cr.  L.J.  89. 

(19)— Ss,  5.  IB— Evidence  Act,  s.  US— Child 
witness— Failure  to  administer 'oath — Evidence, 
whether  inadmissible — Insanity  of  accused,  plea 
of — Time. — A  child's  evidence  is  not  inadmis- 
sible merely  because  no  oath  was  administered 
to  it.  Although  s.  5  of  Oaths  Act  is  imperative, 
still  s.  13  of  the  Act  governs  cases  of  this  sort. 
(16  M.  105,  1  Weir  823,  F.;  10  A.  207,  Diss). 
Where  an  accused  pleads  insanity,  the  evi- 
dence relating  to  it  must  refer  to  the  time  when 
he  commiited  the  ofience  and  net  to  the  state 
of  his  mind  long  afterwards.     GOLLi\  CHINNA 

Venkadu  V,  Emperor,  15  Cp.  L.  J.  161  =  22 
Ind.  Cas.  737. 

(20)— Ss.  5  and  13— See  DEFAMATION,  30 
M.  222  =  6  Cr,  L.J.  130. 

(21)— Ss.  5,  13— See  Sanction  to  Prose- 
cute—Notice OF  sanction,  9  C.L  J.  690 
=  13  C.W.N.  942  =  10  Cr.L.  J.  150  =  36  C.  808 
=  2  Ind.  Cas.  697, 

(22)— 5f.  6— Penal  Code,  ss.  191,  193— Offence 
of  giving  false  evidence.  —  The  ofience  of  giving 
false  evidence  may  be  committed,  although  the 
person  giving  evidence  has  been  neither  sworn 
nor  affirmed.  GOBIND  CHANDRA  LAL  v. 
Queen  Empress.  19  C.  355. 

(23)-S  6— Sea  Nos.  7,  15,  16,  17  and  18, 
supra. 

(24) — Ss,  6  and  7 — Exemption  from  taking 
oath— Muhammadan  required  to  repeat  kalma 
— Refusal— Penal  Cede,  s.  173  — Witnesses, 
interpreters  and  jurors,  who  are  Hindus  or 
Mahomedans,  are  exempt  from  taking  oath. 
As  repeating  of  the  Kalma,  by  a  Muhammadan 
witness,  is  not  in  accordance  with  the  form 
prescribed  by  the  Chief  Court  under  s.  7  of  the 
Act,  his  refusal  to  do  so  cannot  be  punished 
under  8.  173,1.  P.C.  BhaI  Khan  v  EmperoR, 
20P.R.  1902,  Cr. =47  P.L  R.  1902.  (10  A. 
207,  R.) 

(25)— S.  7— See  Nod.  7,  24,  supra. 
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(26)  — Ss.  8  to  11 — Apvlicitilily  to  criminal 
proceedi7igs. — The  term  "  party  to  any  judicial 
proceedings  "'  in  s.  8  of  the  Oaths  Act  does  not 
include  the  complainant  in  a  criminal  proceed- 
ing nor  the  accused,  ss.  8 — 11  of  the  Oaths  Act 
do  not  apply  to  criminal  proceedings.  A 
prisoner  on  his  trial  can  consent  to  nothing. 
Where  the  pleaders  for  the  prosecution  and 
the  defence  in  a  case  cf  assault  agreed  that,  if 
the  principal  witness  would  give  his  evidence  on 
an  oath  specially  binding  on  him — to  wit,  on 
the  Gita — they  would,  under  ss.  8  to  11,  Oaths 
Act,  accept  the  evidence  as  conclusive  prcof  of 
the  matter  stated,  held,  that  the  Magistrate 
was  not  bound  to  decide  the  case  on  such  evi- 
dence. Queen-Empress  V.  MurarjiGokul 
DAS,  13  B.  389.  [Rel.,  13  Cr.  L  J.  23  =  13  Ind. 
Cas.  215  =  5  S.L.R.  129;  R.,  33  C.  386  =  10  C.W. 
N.  501,  3  Bur.  L.  T.  124  =  11  Cr.  L.  J.  738  =  8 
Ind.  Cas.  952  =  5  L.B.R.  241,  4  Cr  L.J.  471  =  3 
L.B.R.  208,  6  Cr.  L,  J.  4-34  =  12  C.W.N.  140.] 

(27)— Ss.  8,  9,  10,  11 — Criminal  proceedings 
— Applicability. — The  provisions  of  Ss.  8 — 11  of 
the  Oaths  Act.  do  not  apply  to  criminal  pro- 
ceedings. IMPERATOR  V.  HaJI  ALU,  5  S.L. 
R.  129  =  13  Ind.  Cas.  215  =  13  Cr.  L  J.  23.  (13 
B.  389,  F.) 

(23)— S.  9— SeeNos.  26  and  27,  S7ipra. 

(29)— Ss.  9,  10  awZ  11.— The  provisions  of 
Ss.  9  to  11  of  the  Oaths  Act  are  inapplicable 
to  criminal  proceedings.  They  are  appropriate 
to  proceedings  in  which  the  matters  litigated 
are  civil  rights  which  the  parties  are  at  liberty 
to  forego  and  of  which  the  Courts  are  compe- 
tent to  enforce  a  renunciation.     HIGH  COURT 

Proceedings.  1st  March,  1681,  No.  398,  1 
Weir  822. 

(.30)— S.  10— See  Nos.  26,  27  and  29,  supra. 

(81) -S.  11— See  Nos.  26,  27  and  29,  supra. 

(32)— S.  IS— Oaths  Act,  X  of  1873— Child- 
ivitness — Procedure. — In  the  case  of  a  child- 
witness,  the  Judge  is  bound  first  to  aicertain 
by  questioning  the  child  whether  it  is  by  tender 
years  prevented  from  understanding  the  ques- 
tions put  or  from  giving  rational  answers  to 
those  questions.  Then,  if  the  Judge  elects  to 
take  the  statements  of  the  child  as  evidence, 
he  should  proceed  to  administer  the  affirma- 
tion ;  but  if  he  delibarately  refrains  from  so 
doing,  on  the  ground  that  the  child  cannot 
understand  the  nature  of  a  solemn  affirmation, 
under  s.  13  of  the  Oaths  Act,  the  deposition  of 
the  child  will  be  admissible.  The  ignorance  of 
a  child  on  such  a  matter  as  the  nature  of  a 
solemn  affirmation  i^  not  necessarily  equivalent 
to  an  inability  to  understand  ordinary  questions 
and  give  rational  answers.  EMPEROR  v. 
KUSHA  YAMAJISUTAR.  5  Bern.  L.R.  551.  (16 
B.  359,  F.) 

(33) — Evidence  given  on  simple  affirmation, — 
Held,  by  the  majority  (Jach&on  J  ,  dissenting), 
that  the  evidence  of  a  witness  who  was  exami- 
ned on  simple  affirmation   under  the   direction 
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of  ibe  Judge  is  admissible  as  evidence.  The 
word  "  omission"  in  s.  13  of  the  O^tbg  Act  (X 
of  1873)  includes  any  omission,  and  is  not 
limited  to  accidental  or  negligent  omissions. 
Queen  v,  Sewa  Bhogta,  23  W.R.  Cr.  12  = 
14B.L.R.  F.B.,  294. 

(34) — S  13 — Intentional  omission  to  adminis- 
ter oath  or  affirmation  to  a  witness. — The 
omission  referred  to  in  s.  13  of  Act  X  of  1873 
is  not  limited  to  accidental  or  negligent  omis- 
sions to  administer  an  oath,  but  also  to  deli- 
berate omissions.  But  having  regard  to  the 
language  of  the  Oatbs  Act,  neither  a  Judge  nor 
a  Magistrate  has  any  option  when  once  he  has 
elected  to  take  the  statement  of  a  person  as 
evidence,  but  to  administer  either  the  oath  or 
the  solemn  affirmation  to  such  persons  as  the 
case  may  require.  Where  in  a  charge  of  murder, 
the  Judge  allowed  one  of  the  witnesses,  a  girl 
of  about  ten  years  of  age  to  be  examined  with- 
out any  oath  or  affirmation  being  administered 
to  her,  as  it  was  found  that  she  did  not  under- 
stand the  nature  of  either,  held  that  the  girl's 
evidence  was  admissible  under  s.  13,  Oatbs 
Act,  if  sbe  was  not  by  tender  years  prevented 
from  understanding  the  questions  put  to  her 
and  from  giving  rational  answers  to  those 
questions.  Quebn-EmpEESS  v.  SHAVA.  16 
B.  359.  (14  b.L.R.  294  =  -^3  W.R.  1,  Appr.;  10 
A.  207,  Diss.)  [F.,  16  M.  105  =  1  Weir  P-26, 
5  Bom.  L  R.  551,  7  Cr.  L.J  89  =  10  O.  C,  3.37. 
E.,  41  C.  406  =  18  C.L.J.  582  =  18  C.W.N.  147 
=  14Cr.  L.J.  465  =  20  Ind.  Cas.  741,  11  CP. 
L.R.  16,  Or.,  1  Cr.  L.J.  1131  =  2  L.B.R. 
322] 

(35) — S.  13— Evidence  of  child  of  nine  years  of 
age  examined  unthotU  oath. — The  Court  in  this 
case  declined  to  act  on  the  evidence  of  a  child, 
9  years  old,  who  had  been  examined  without 
oath,  although  she  was  a  competent  witness 
under  s.  118  of  the  Evidence  Act,  I  of  1S72, 
inclining  to  the  opinion  that  s.  13  of  the  O.^tbs 
Act,  by  which  the  evidence  of  a  witness  may  be 
received  in  evidence,  although  no  oath  was 
administered,  did  not  render  the  deposition  of  a 
child  of  nine  years,  whose  deposition  had  been 
taken  advisedly,  and  not  by  omission,  without 
oath  or  solemn  affirmation,  admissible  as  evi- 
dence. Queen  v.  anunto  Chuckerbutty, 
22  W.R.Cp.  1  =  14  B.L.R.  295,  Note.  [B.,  16 
M.  105,  10  A.  207.] 

(36) — S.  13-^ Omission  to  administer  oath  to  an 
infant  j/;tiMess.--Where  a  Sessions  Judge  omitted 
deliberately  to  administer  an  oath  to  a  prosecu- 
tion witness  on  the  ground  that  the  witness  was 
of  too  tender  years  to  render  any  attempt  to 
bind  her  conscience  expedient,  held,  that  she 
ought  not  to  have  been  examined  as  a  witness 
until  she  had  made  the  necessary  afBrmation. 
But  the  irregularity  was  saved  by  s.  13  of  Act 
X  of  1873.  as  the  section  would  include  any 
omission.  QueeN-EMPRESS  v.  PeruMAL,  1 
Weir  827,  Foot-note.  [B.,  16  M.  105  =  1  Weir 
823.J 
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(37) — S.  13 — Evidence  of  child  tahen  on 
simple  affirmation. — The  evidence  of  a  child  of 
immature  age — who  the  Sessions  Judge  consi- 
dered understood  the  questions  which  were  put 
to  her,  and  who  was,  therefore,  a  competent 
witness  under  s,  118  of  the  Evidence  Act, — 
taken  by  the  Sessions  Judge  on  a  simple  affir- 
mation, because  she  was  not  aware  of  the  res- 
ponsibility of  an  oath,  was  held  to  be  admissible 
as  evidence  under  s.  13  of  the  Oaths  Act,  X  of 
1873.  Queen  v.  Mussamut  Itwarya,  22 
W.R.Cr.  14  =  14  B.L.R.  54.  [R.,  16  M.  lOo, 
16  B.  359.] 

(38) — S.  13 — Evidence  of  child  witness—  Oath 
— Affirmation — Practice- — When  a  Judge  or 
Magistrate  has  elected  to  take  the  statements 
of  a  person  as  evidence,  he  has  no  option  but  to 
administer  either  the  oath  or  affirmation  to 
such  a  person  as  the  case  may  require.  The 
proper  course  in  such  case  is  to  record  the  ques- 
tions and  answers  put  to  the  witness  to  ascertain 
whether  he  is  competent  to  testify  under  s.  118 
and,  if  the  Court  comes  to  the  conclusion  that 
be  is  competent,  an  oath  or  affirmation  should 
be  administered.  A  child  is  generally  competent, 
if  it  is  old  enough  to  understand  that  it  ought 
to  speak  the  truth,  PWA  NYUN  v.  KING- 
Emperor,  2  L.B.R.  322.  (10  A.  207,  fi.;  14 
B.L.R.  294,  16  B.  359,  Diss.) 

(39) — S.  13— Omission  to  swear  jury. — As  to 
whether  if  the  jury  in  a  Sessions  trial  are  not 
sworn,  tbe  omission  is  one  which  could  be 
covered  by  s.  13  of  the   0<.ths  Act,  X  of  1873. 

Queen  v.  Ramsodoy  Chuckerbutty,  20 
W.R.  Cr.  19. 

(40) — S.  13- Omission  to  record  deposition  as 
on  solemn  oatbs  or  affirmation — Effect — See 
Crim.  Pro.  Code,  1893,  s.  195.  18  C.W.N, 

1323. 

(41)— S.  13— Applicability— See  Crim.  Pro. 
Code,  189S,  s.  422,14  Cr.  L.J.  485  =  20  Ind. 
Cas.  741  =  18  C.L.J.  582  =  18  C.W.N.  147. 

(42)— S.  13— SeeNos.  7  and  15  to  21,  supra. 

(43)— S.  14- Cnm  Pro.  Code,  s.  282— Order 
for  trial  of  a  witness  far  giving  false  evidence  in 
a  Sessions  trial — De  novo  trial  of  the  Sessions 
case  Giving  to  the  incompetency  of  cne  of  the 
jurors.effectof — Penal  Code,  s.  193  — Uuringthe 
trial  ot  a  dacoiiy  case,  a  person  was  examined 
as  a  witness,  and  the  Sessions  Judge,  consider- 
ing his  evidence  to  be  false,  committed  him  for 
trial  before  bis  cwn  Court  under  s.  193,  Penal 
Code.  Subsequently  the  dacoity  case  was  tried 
denovo  owing  to  the  incapacity  of  a  juror  who 
was  found  to  be  deaf  and  partly  blind.  Held, 
that  there  was  nothing  in  the  retrial  of  the 
dacoity  case  to  absolve  the  witness  from  tbe 
obligation  under  which  he  lay  to  speak  the 
truth  when  examined  as  a  witness  in  the  first 
trial,  although  such  trial  became  null  and  void 
owing'to  the  incapacity  of  a  juror.  QUEEN- 
Ebipress  v.  VIRASAWMI,  19  M.  375  =  2  Weir 
680  =  6  M.L  J.  195  =  1  Weir  154  =  1  Weir  831. 
[F..  6  C.W.N.  717]. 
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I,— Imperial  /I  c<s— continued. 

Act  X  of  1873  (Oaths)— cowcZwded. 

(44)— S.  14— See  Crim.  PRO.  CODE,  1893, 
8   282,  19  yi.  375  =  2  Weir  630=-6  M.L.J.  195. 

(45)— 3.  11— Se«  Evidence  act,  1872, 
8.  132,  12  B.  4iO=Rit.  Uq.  Or.  C.  360=  Cr. 
Eg.  2  of  188S. 

(46)— S.  U-Sie  N33.  7  S  and  9.  supra. 

Act  17  of  1874  (Foreiga  Recruiting). 

[Rep.  in  part,  act  XII  of  1876.] 

Sie  B3M.  ACT  Xf  OP  1316,  s.  3,  23  B.  637- 

Act  XI  of  1874  (Criminal  Procedure  Amending 
Act  X  of  1872). 

[Rep.,  Act  X  of  1832] 

(I) — S.  Q  —  Wilhd'rawxl  of  ctse  by  District 
Magistrate— Cnm  Pro.  Coda  (Act  X  of  1872^ 
ss.  47,  491  and  AH  XI  o/ 1874.  s.  6  — Unlet  s. 47 
of  the  Grim.  Pro. Code  1 1872)  as  ameadad  by  Act 
XI  of  1874,  a  Di.itricc  Mtgistrfite  miy  withdraw 
a  case  failing  unier  s.  491  of  the  sams  Coda  ( =• 
s.  107  of  the  Code  of  1893).  In  the  matter  of 
DinbndroNath  SHANIAL,  8  C.  831.  [R., 
310.  350.] 

(2)— 8.  23— 5ee  Appeal— Cases  where 

APPEAL  DOES  NOT  LIB,  11  B.H.G.A.C.J.  117. 

(3) — S.  26— Poll) 'v  of  appellate  Gmrt  reject- 
ing appsil  to  enhance  sentenze. — When  the 
appellita  Court  rejeats  an  appeal,  under  s.  278, 
Grim.  Pro.  Coda,  1372,  it  has,  by  s,  26.  Aot  :^I 
of  1874,  no  power  of  enhancing  the  santeace. 
AKOOL  Sircar  v.  Partama,  2J  W.R.  Cp.  29. 
[R-,  10  C.L.R.  57,  23  B.  221.] 

(4)— s.  23— See  APPEAL— General,  24  W. 
R.  Gr.  29. 

(5)— S.  -iS— Power  of  High  Court  to  ordir  re- 
trial under  Crim.  Pro.  Cjde  (1872),  s.  230.— 
Tae  High  Court  has  full  powar,  as  a  Court  of 
Revisioa,  to  order  a  re-trial  when  neoessary  ;  it 
can,  as  a  Court  of  Appeal,  also  exerjisa  the  like 
power  uader  Act  XI  of  1S74,  s.  23,  in  oases 
tried  with  assessor-i.  In  re  LUCKHy  NARAIN 
Nagory,    2i  W.R.  Cr.  li.     (5  W.R  P.B.  80, 

(6)— S.  1Q—Powir  oj  Sessions  Judge. — An 
appellate  Court  has  the  power  to  order  a  case 
to  be  retried,  if  it  thinks  fit  to  do  so.  A  Sassioas 
Judge  is  competent  to  order  the  re-trial  of  a 
case,  whioh  is  before  him  on  appeal.  In  the 
matter  of  Shew  Mahomed,  2  C.L.R.  311. 

Act  XIV  of  1871  (Scheduled  Districts). 

[REP.  IN  PART,  ACT  XTX  OP  1879;  ACT 
XIV  OP  1831,  S.  14  ;  ACT  XXV  OP  1881  ;  ACT 
VIII  OP  1883  ;  ACT  VII  OF  1885  ;  ACT  XX 
OP  1890,  S.  8  (1)  ;  ACT    VI  OP  1902;  REG.   I 

OF  1900.  Rep.  in  part  and  amended,  act 

XII  OP  1891.  amended,  act  II  OP  1893] . 

il) —Jurisdiction  of  High  Court  to  transfer 
cases  from  Agint  to  Governor  in  Agency  Tracts 


I.— Imperial  /tc^s— continued. 

Act  XIV  of  1871  (Schedules  Districts)— con^. 

of  Ginjam  and  Vizagapatam — Scheduled  Dis- 
tricts  Act  (XIV  of  1874) -Crim.iVo.  Code,  1882 
— Letters  Patent,  s.  2S— Madras  Act  XXIV  of 
1839,  s.  3. — Oa  the  coming  into  force  of  Crim. 
Pro.  Code  of  1661,  the  state  of  affairs  in  the 
Agency  Tracts  of  Gmjam  and  Vizigapatam, 
which  are  scheduled  districts,  was  that  a  special 
jurisdiction  and  a  special  procedure  were 
created  by  M-idras  Act  XXIV  of  1839.  But 
after  the  passing  of  the  Crim.  Pro.  Code,  the 
Goveromaat  of  Midra?,  by  notifications  dated 
29th  January  and  17th  February,  1862,  issued 
under  s.  445,  Crim.  Pro.  Cole,  1861,  extended 
the  Code  to  the  Agency  Tracts.  By  an  order 
dated  6ih  January,  1863,  the  Government  of 
Madras  withdrew  the  rules, there  to  fore  regulat- 
ing the  administration  of  criminal  justice  in  the 
Agencies,  constituted  the  Agent  a  Sessions 
Judge  under  the  Code  and  substituted,  for  the 
rules  then  in  force,  all  the  rules  and  conditions 
under  which  Sessions  Judges  exercise  the 
powers  conferred  oa  them  by  the  Code.  Where 
the  High  Court  set  aside  the  conviction  of  an 
accused  person  by  the  Agent  to  the  Governor 
in  Vizigipalam  on  the  charge  of  calp.ible 
homicide  not  amounting  to  murdar,  and 
directed  the  re-triil  of  the  accused  before  the 
Sessions  Court  of  Vizagapatam,  held,  that  the 
High  Court  bad  jurisidiction  to  make  such  an 
order  both  under  the  Crim.  Pro.  Code  and  the 
Letters  Patent,  s.  28.  QUEEN-EMPRESS  v. 
Budari  Janni,  15  M.  21  =  2  Weir  7. 

(2)— Se3  Bom.  Act  XI  of  1846,  s.  3,  15  B. 
505. 

(3)— See  APPEAL— ACTS,  15  B.  505. 

(4) — Ss.  I  to  1  and  11 — Litus  Local  Extent 
Act  (XV  of  1874),  ss.  3  aid  4 — Applicability  of 
Penal  and  Grim.  Pro.  C)des  to  the  Laciaiive 
Islands. — Ttie  Penal  Coda  and  the  Grim.  Pro. 
Coda,  not  having  been,  by  any  notifi:!a!iion 
under  s.  3  of  the  Scheduled  Districts  Act, 
expressly  declared  to  be  inipplicable  to  the 
Laccadive  Islands,  are  in  force  in  such  Islauds. 
Any  act  djoe  in  these  Islands  contrary  to  the 
provisions  of  the  Penal  Code  can,  therefore, 
under  tha  provisions  of  s.  2  of  that  Cola  and 
of  s.  5  of  the  Crim.  Pro.  Coda,  ba  mquired 
into  and  tried  only  in  accordance  .with  the 
provisions  of  the  latter  Code-  QUEEN- 
EMPRESS  v.  ChbRIA  KOYA,  13  M.  333  =  2 
Weir  1.      [D.,  14  M.  121  =  2  Weir  7.] 

(5)— S.  2 — See  No.  4,  supra. 

(6)— S.  ^—Act  cwies  into  force  i'l  Schedulei 
Districts  oyily  on  notificxtion  by  the  Government. 
— The  Scheduled  Districts  Act  comes  into  force 
in  each  of  the  scheduled  districts  only  on  the 
issue  of  the  notification  under  s.  3  of  the  Act  ; 
and  under  s.  4,  it  is  only  on  the  issue  of  such 
a  notification  that  the  enactments  notified 
shall  be  deemed  to  be  or  not  to  be  in  force,  and 
the  notification  thereof  is  binding  on  all  Courts 
of  law.  The  efiact  of  the  notification  issued  by 
the  Madras  Governmaat  under  s.  3,  dated  19th 


273 


THE  ALL  INDIA  DIGEST. 


274 


I.— Imperial  /4c<s— continued. 

Act  XIY  of  1874  (Scheduled  Districts)— c<d. 

February,  1889,  is  to  place  all  the  Madras 
scheduled  districts  in  a  position  to  bo  operated 
on  by  further  notifications  under  s.  3  of  the  Act, 
declaring  that  sucb  and  such  Acts  are  in  force 
or  are  not  in  force  in  such  districts.  To  those 
places  regarding  which  no  such  further  notifi- 
cation or  notifioatioQS  are  issued,  laws  applic- 
able to  British  India  generally,  and  not  specially 
excluded  from  operation  by  the  mere  fact  of  a 
district  being  a  scheduled  district,  are 
applicable.  QueEN-EMPRESS  ,v.  CHERIA 
KOYA,  13  M.  353  =  2  Weir  1.  [Z).,  U  M.  121  = 
2  Weir  7.] 

(6-a)— 8.  3— See  No.  4,  supra. 

(1)—Ss.  3,  5.  6—Crim.    Pro.    Code,   s.  526— 
Power  of  High   Court   to   transfer  cases — Aden 
Act   II    of   186i. — Per    Jardine,    J. — After  the 
High  Court  had  annulled  the  proceedings  in  the 
Court  of  the  Resident  at  Aden  as  being  without 
jurisdiction,  the    case   could    not  be    treated  as 
pending  in  his   Court,  as  there   was  no  Court  of 
Session  in   existence   to  which   the   Magistrate 
could  send  the  case,    and  tbe  case   remained  in 
the  Magistrate's   Court.     Whether   the   case  be 
pendmg  in  the  Court    of  the    Resident    or   of  a 
Sessions  Judge   or   of  a    Magistrate,    the   High 
Court  had  the  power  to    transfer  the  case,  if  the 
circumstances   of  the  case   would    justify  such 
transfer.   Per    Birdwooi,  J.- —The  Government 
of  Bombay  in  exercise  of  the  powers  conferred  by 
ss.  3  and   5  of   Act   XIV  of  1884,  and  with  the 
previous  sanction  of  the  Government  of  India, 
declared  that  Act  to  be  in  force  in  the  island  of   ] 
Perim,  and  extended  to  the  island  the  whole  of 
Act  II  of  1864  with  the  exceptions  of  ss   3,  17 
and  23      At  the   same    time,  the  Resident  at 
Aden  should  "exercise  the  sime  jurisdiction  and 
powers  in  respect  of  the  trial  oE  persons  by  the 
Court  of  Sessions  for  the  island  of  Perim  as  are 
vested  in  him  at  Aden  by  the  said  Act."     Held 
that  this  extension  of   Act  II  of  1864  to  Perim 
must  ba  practicilly  inoperative.     The  Act  con- 
tains no  provision  for  its  extension  and  it  makes 
only  provision    for  litigation  in  certain  Courts 
constituted  for  a  certain  local  area.     It  follows 
that  the  CnJe  of  Criminal  Procedure  is  still  in 
force   at   Perim  unaEEeoted  by  Act  II  of  1861, 
just  as  it  was  before  the  notifijition.     Held  also 
that,  by  appointing  the  Resident  at  Aden  to  be 
"  Sessions  Judge  for  Perim,    the  Government 
made  an  appointmant  uadar  clause  (a)  of  s.  6 
of  Act  XIV  of  1874  (Ssheduled  Districts).  That 
portion    of    the    notifiaation  v^^hich  regulates, 
presumably  under  clause  (c)  of  the  section,  the 
exercise  by  the  Resident  of  his  power  with  re- 
ference to  Aot  II  of  1861,    is  ineffectual.     The 
appointment  mide  under  clause  (a)  o!  the  sec- 
tion must  ba  held  to  be  eSaotaal  with  reference 
only  to  the  provisions  of  the   Coda.     So,  after 
the  annalling   of   the  procaeding  in  the  Court 
of  the    Rssident  (see  previous   case),  and  after 
the  establishment  of  the  Coart  of  the  Rssident 
as   the    Court  of    Session    for    Perim  by  the 
<a-overnment  Notification  of  1835,  the  commit- 
ment to   that  Court  originally    made   by  the 
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Act  XIV  of  1874  (Scheduled  Districts)— c2i. 

Magistrate  of  Perim  may  be  held  to  have  been 
accepted.  The  High  Court  may  legally  trans- 
fer the  case  as  the  case  is  now  properly  before 
a  Criminal  Court  subordinate,  under  the  Crim. 
Pro. Code,  to  the  authority  of  the  High  Court,  to 
any  other  Criminal  Court  of  equal  or  superior 
jurisdiction,  or  to  itself.  [R.,  Rat.  Un.  Cr.  C. 
825,96  P.L.R.  1901]  Tbe  transfer  of  a  case 
can  only  be  directed  from  a  Court  having 
jurisdiction  to  receive  and  try  it.  QUEBN- 
Empbess  v.  Mangal  Tekghand,  10  B.  274. 

(8)— S.  4— See  No.  4,  supra. 

(9)— S.  5— SeeNos,  4,  7,  supra, 

(10) — S.  6 — Assam  Frontier  Tracts  Regula- 
tion, 1880,  s.  2 — Withdrawal  of  the  operation  of 
Crivi.  Pro,  Code — Power  of  High  Court. — 
The  eSect  of  the  rules  laid  down  under  s.  6 
of  Act  XIV  of  1874,  and  under  the  notification 
of  6th  May.  1884,  issued  by  the  Chief  Com- 
missioner of  Assam  under  s.  2  of  Assam  Frontier 
Tracts  Regulation  directing  that  the  Crim. 
Pro.  Code  should  cease  to  be  in  force  in  the 
North  Cachar  Hills  from  the  date  of  the  notifi- 
cation, is  to  supersede  in  that  place  all  previously 
existing  criminal  revisional  authority  by  that 
of  the  Chief  Commissioner.  SooisTDERJEE 
Nanjse  v.  MAYliON,  28  C.  874  =  3  OWN. 
564. 

(11)— S.  6— See  Nos.  4,  7,  supra, 

(12)— S.  I—See  No.  4,  supra. 

(13)— a.  11— See  No.  4,  siipra. 

Act  XV  of  1874  (Laws  Local  Extent). 

[Rep.  in  part,  act  VII [  of  1875  ;  act 
XH  OP  1876  ;  ACT  XVIII  OP  1877  ;  ACT  VI 
OP  1878;  ACT  XI  OP  1878;  ACT  XIX  OP  1879; 
ACT  XIV  OP  1S81,  S.  14;  ACT  XXVI  OP  1881; 
ACT  X  OF  1882;  ACT  VIII  OP  1833;  ACT  VII 
OP  1885;  ACT  VIII  OP  1837;  ACT  IX  OP  1837  ; 
ACT  VII  OP  1889  ;  ACT  XIII  OF  1889  ;  ACT 
Vllt  OF  1890;  ACT  XX  OF  189J;  S.  6  (1);  ACT 
IV  OP  1891;  ACT  IX  OP  1891  ;  ACT  XI  OP 
1901,  S.  3;  ACT  I  OP  1903;  Rep.  IN  PART  AND 
AMENDED  ACT  XIV  OF  1881,  S.  15  ;  ACT  XII 

OF  1891;  Declared  (except  Ss  4  to  7) 

TO  BE    IN    force     IN    THE    ARAKHAN    HiGD 

District.  Reg.  IX  of  I87i,  s.  3,  as  amend- 
ed B^  act  XIII  of  1898,  S.  16  ] 

(1)— Ss.  3  and  4 — Applicability  of  Penal  and 
Crim.  Pro.  Codas  to  the  Laccadive  Islands  — 
See  Act  XIV  OP  1874,  ss.  1  to  7  and  11,  13  M. 
353  =  2  Weir  1. 

(2! — S.  4— See  No.  1,  supra, 

Act  XVI  of  1874  (Repealing  Act). 

[Rep.,  Act  Xll  of  1876;  Repealed 
AS  TO  Act  xxill  op  i857    (IN  British 

BALUCHISTAN),   REG.   IV  OF  199 L,   16]. 

(1) — Juriadiction  of  Magistrate — Effect  of  the 
repeal  of  Madras  Act  HI  of  1865  (Offmces 
against  special  and  heal  laws)  by  Act  XVI  of 
1874,— Although  Act  III  of  1865  is  repealed  by 
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/. — Imperial  Acfs— continued. 

Act  XYI  of  1874  (Repealing  ^.Qt)— concluded. 

Act  XVI  of  1874,  a  Magistrate  has  jurisdiction 
over  ofiences  created  h\  special  and  local  laws 
given  to  him  by  Madras  Act  III  ol  1865.  EEG. 
V,  Kandakoka,  1  M.  223. 

(2) — Jurisdiction  of  Magistrates  —  Madras  Act, 
III  ofimb~Act  XVI  of  187i—Crim.Pro.  Code 
(1872),  s.  8. — The  jurisdiction  conferred  on 
Magistrates  by  the  Madras  Act  III  of  1865  is 
controlled  by  the  provisions  of  s.  8  of  the  General 
Act  of  the  Government  of  India,  viz.,  the  Crim. 
Pro.  Code  of  1882.  That  Act.  while  it  declared 
that  cfiences  punishable  under  any  law  other 
than  the  Penal  Code  containing  no  distinct  provi- 
sion as  to  the  Court  or  cfficer  before  which  or 
before  whom  they  are  to  be  tried  may  be  in- 
quired into  and  tried  by  the  Criminal  Court 
appointed  by  such  Act,  also  provided  that 
Magistrate  of  third  class  should  be  incompetent 
to  try  cffences  punishable  with  imprisonment 
extending  to  one  year,  and  a  second-class 
Magistrate  it,competent  to  try  cfiences  punish- 
able with  imprisonment  extending  to  three 
years.  Act  XVI  of  1874  repealing  Act  III  of 
1865  has  left  unaSected  the  jurisdiction  of 
Magistrates  under  that  Act  so  far  as  it  remain- 
ed in  existence  at  the  time  of  the  passing  of  the 
Act,  second  and  third  class  Magistrates  whose 
jurisdiction  was  already  restricted  by  Act  X  of 
1872  cannot  have  their  jurisdiction  extended 
by  reHscn  of  Act  XVI  of  1874  as  it  was  before 
the  passing  of  Act  X  of  1872,  EilPBESS  v. 
ACHI,  2  M.  161  =  1  Weir  887. 

(B)-S  Ti—See  MaD.  ACT  III  OF  1865,  1 
Weir  886.  F  B. 

Act  IX  of  1875  (Indian  Majority). 

[Amended    act    Vlli   of  1890,  s.    52, 

DECrjAEED     IN     FORCE    IN    THE    ARAKHAN 

Hill  District,  Reg.  IX  of  1874,  s.  3,  as 
amended  by  act  xlii  of  1898,  s.  16,  in 
Upper  Burma  (Except  the  Shan  States) 
Act  XIII  OP  1898,  s.  4.] 

(1)— S^.  2  and  3  —  See  COMPOUNDING 
OFFENCE,  17  P.R.  1891,  Cr. 

(2) — S.  3  —  Minority  when  ceases  —  See 
Penal  Code,  s,  363,  37  M.  567. 

(3)-  S.  3—  See  No.  1,  svpra. 

(4)— Ss.  3  and  4— See  AcT  VI  OP  1864,  s.  5, 
LB  R.  1872—1892.  355. 

(5)— S.  4  — See  No.  4,  supra. 
Act  X  of  1875  (Advocate  General's  Powers). 

[REP  ,    ACT  V  OF  1893.     Short  title 

GIVEN  act  XIV  OP  1897.] 

See  Crim.  Pro.  Code  (1898),  Ch.  XXIII, 
ss.  266—336. 

(1)— S.  14:— High  Court,  Jurisdiction  of. — 
Applications  under  s.  14  of  the  Act  should 
be  disposed  of  by  the  High  Court  in  its  ordi- 
nary original  criminal    jurisdiction.     CHAROO 

Chunder  Mullice  v.  Empress,  9  C.  397. 


/. — Imperial  /ic/s— continued. 

Act  X  of  1875  (Advocate  GeQeral's  Powers) 

— continued, 

(2)— Ss.  32  to  87— See  JURY,  1  B.  232. 

(3)— S.  33 — Selection  of  jury.— The  nine 
persons,  who  are  to  be  chosen  by  lot  to  form 
the  jury,  ought  to  be  selected  from  the  entire 
numoer  of  persons  summoned  to  act  as  jurors, 
and  the  selection,  which  is  to  be  by  lot,  ought 
to  be  made    from  one    box.     REG.  v.  VlTHAL- 

DAs  Pran.jivan  Das,  1  B.  462. 
(4)— Ss.  33  to  37— See  No.  2,  supra. 
(5)— S.  76— See  COMMISSION,  6  B.  285. 

(6)  —  S.  101  —See  Letters  Patent- 
Letters  Patent,  i865— Bombay,  ci.  25,  2 
B.  61. 

(7)-Ss.  115,  U7—Poicer  of  High  Court  to 
JssMfi  certiorari. — Order  }or  delivery  of  property. 
— The  term  "case"  mentioned  in  s.  147  of 
Act  X  of  1875  refers  to  some  question  in  the 
nature  of  a  criminal  proceeding,  and  could  not 
refer  to  a  matter  of  g!<a.si-civil  character,  of 
which  a  reference  under  s.  1)5  to  the  Police 
Magistrate  partakes.  But  the  jurisdiction  of 
the  High  Court  to  issue  writs  of  certiorari  can 
only  be  takan  away  by  express  enactment,  and 
the  Hieh  Court  has  still  jurisdiction  to  issue 
the  writ  in  cases  to  which  s.  147  does  not  apply. 
[R.,  19  C.  5-2.]  The  word  "  property  "  in  s  115 
of  Act  X  of  1875  includes  not  only  property 
that  has  been  seized  by  the  police  or  hiiS  been 
found  on  the  person  of  the  prisoner,  but  also 
property  produced  before  the  Police  Magistrate 
by  a  witness.  Proceedings  before  a  Magistrate 
under  s.  115  of  ActX  of  1875  were  not  intended 
to  take  the  form  of  a  regular  trial,  wherein  the 
rights  of  the  parties  were  to  be  finally  deter- 
mined, but  rather  of  a  preliminary  proceeding 
wherein  the  Magistrate,  upon  the  st'^tements  of 
the  respective  cases  of  the  rival  claimants, 
should  make  an  order  for  delivery  of  property 
to  the  one,  who  he  considered  had  made  out  a 
privia  facie  case.  If  the  correctness  of  the 
Magistrate's  decision  be  impugned,  that  may 
be  done  in  a  civil  suit.  It  was  not,  therefore, 
incumbent  upon  the  Magis-trate  to  hear  the 
applicant's  witnesses,  nor  was  it  competent  to 
the  High  Court,  to  review  the  decision  of  the 
Magistrate,  even  when  the  Court  was  of  opinion 
that  the  Magistrate  had  come  to  a  wrong  con- 
clusion as  to  the  disposal  of  the  property  upon 
the  statements  before  him  of  the  cases  of 
the  respective  claimants.  REG.  v.  RaMDAS 
Samaldas,  12  B  H.C.  217. 

(8)  — S.  141— High  Court's  power  to  order  re- 
fund of  fine  on  quashing  a  conviction. — Held 
that  the  Court  had  no  power,  under  s.  147  of 
the  Act,  to  order  the  repi.ym"nt  of  a  fine  on 
quashing  a  conviction.  QUEEN  v.  HaDJEE 
JEEBUN  Bux,  1  C.  33i.  (15  B.L.R.  Ap,  14,  R.) 

(9) — S.  147 — Transfer  of  case  without  notice 
to  Crown — Practice — Penal  Code,  ss  292  and 
294. —  Where  an  application  is  made  for  the 
transfer  of  a  case  under  s.  147,  Act  X  of  1875, 
in  which  the  prisoner  has   been  convicted  and 
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Act  X  of   1875  (Advocate  General's  Powers) 

— continued. 

is  undergoing  imprisonment,  the  Court  has  the 
discretion  to  order,  if  a  sufficient  prima  facie 
cause  be  shown,  that  the  case  be  removedi 
without  notice  to  the  Crown.  Setnbls : — A 
charge  in  respect  of  oSences  under  ss.  292  and 
294,  Penal  Code,  must  be  specific  iu  regard  to 
the  representations  and  words  alleged  to  have 
been  exhibited  and  uttered  and  to  have  been 
obscene.  It  is  desirable,  also,  that  the  Magis- 
trate should  state,  in  his  judgment,  the  repre- 
sentatioDs  and  words  he  adjudges  to  be  obscene. 
In  the  absence  of  any  such  specifi'.'  decision, 
the  High  Court,  when  the  case  has  been  trans- 
ferred under  s.  147,  Act  X  of  1875,  may  either 
try  the  case  de  novo,  or  dismiss  it  on  the  ground 
that  the  Magistrate  has  come  to  no  finding  on 
which  the  conviction  can  be  sustained.  QUEEN 
V.  TJPENDRONATH  DOSS,  1  C.  356. 

(10)— S.  lil  —  3igh  Court— Power  to  issue 
mandamus — Tc  transfer  case. — The  High  Court 
had  no  power,  under  Act  X  of  1875,  to  issue  a 
mandamui  toaPresiden^jy  Magiftrite  to  commit 
to  the  High  Court  for  trial,  an  accused  person 
acquitted  by  such  Magistrate,  when  the  Magis- 
trate did  not  decline  jurisdiction  but,  having 
exercised  jurisdiction,  committed  an  error  of 
law:  nor  could  the  High  Court,  under  s.  147  of 
the  above  Act,  order  a  transfer  of  a  c-ise  o!  the 
above  description  to  itself.  ElEPRESS  OF  INDIA 
V.  GASPER,  2  C.  278.      [if?.,  9  C.  317.] 

(11) — S.  147 — Commitment,  application  to 
quash. — The  words  "  or  other  proceeding,"  in 
s.  147  of  Act  X  of  1875,  do  not  include  a  com- 
mitment ;  and  no  application  to  have  a  commit- 
ment  quashed  can    b.e   entprtaioed    under  the 

section*    Chakoo   Chunder    Mullick  v. 
Empress.  9  C  397.   (2  c.  278,  R.) 

(12)  — S.  lil —  Transfer  bf  cnse  to  High  Court 
— Costs. — In  a  case  transferred  to  the  High 
Court  under  s.  147,  the  Court  has  no  power  to 
give  costs.  The  case  may  bs  transferred  after 
final  determination  by  the  Magistrate.  Notes 
of  the  proceedings  before  them  should  be  taken 
in  all  cases  by  the  Judicial  Officers  of  all 
Criminal  Courts  subject  to  the  Act.  In  the 
matter  of  J.  LOUIS,  15  B.L.R.  Ap.  14. 

(13)— S.  Ml— High  Courfs  Criminal  Froze- 
dure  Act  (X  of  1875),  s.  147— Potcers  of  a  Divi- 
sion Bench  of  the  High  Court  over  matters 
arising  within  its  original  territorial  jurisdiction. 
— A  Division  Bench  of  the  High  Court,  engaged 
for  the  time  being  upon  appellate  work,  is  not 
disqualified  from  exsrcisiog  jarisdiction  in 
matters  within  the  cognisance  of  the  High 
Court  arising  within  its  original  territorial 
jurisdiction,  whether  they  be  of  civil  or  criminal 
nature.  The  powers  to  be  exercised  under  s.  147 
which  replaces  the  old  writ  of  certiorari,  are 
very  similar,  if  not  identical,  with  the  revisional 
power  conferred  by  the  Code  of  Criminal  Proce- 
dure ;  and  the  exercise  of  them  is  not  confined 
to  any  particular  branch  of  the  High  Court. 
In  the  matter  of  JOTHARAM  DAVAY,  2  M.  30  = 
1  Weir  S25. 


/. — Imperial  /4c/s— oontiaued. 

Act  X  of  1873  (Advocate  General's  Powers) 

— conclwied. 

(14)— S.    147  — See  TRANSFER  OF  CRIMINAn 

CASES -Miscellaneous  Cases,  2  c.  290. 
(15)-S.  147— See  No.  7,  supra. 

Act  XII  of  1875  (Indian  Porta). 

[REP.,  ACTX  of  1889.] 

(1) — S.  11— Master,  non-liability  of,  for  ser- 
vant's criminal  acts.  —  Where  the  servants  of  a 
contractor  committed  an  ofienoe  under  s.  22  of 
the  Indian  Ports  Act,  by  throwing  ballast  from 
a  ship  into  a  river  withm  the  limits  of  the  port, 
held  that  the  contractor  was  not  liable,  in  the 
absence  of  proof  of  abetment,   for  his  servants' 

acts.    Chundi  Churn  Mookerjee  v.  Em- 
press, 9  C.  849  =  12  C.L.R.  508. 

Act  Y  of  1876  (Reformatory  Schools). 

[Rep.,  Act  VIII  of  1897.] 

See  ACT  VIII  OF  1897. 

See  Juvenile  Offender. 

(1) — Accused  directed  to  ha  placed  in  Refor- 
matory Schools — Validity  of  order — Penal  Cede, 
s.  379. — After  convicting  the  accused  of  theft 
under  s.  379,  Penal  Code,  a  Magistrate  ordered 
him  to  be  placed  in  a  Reformatory  School  for 
five  years,  but  the  Chief  Court,  in  revision,  set 
aside  the  order  as  not  authorised  by  law,  for  Act 
V  of  1876  was  not  in  force  in  the  Punjab,  under 

s.  1  of  the  Act.    Empress  v.  Mueamdu,  6 
P.R.  1882,  Cr. 

{2)— Grim.  Pro.  Code,  ActX  of  1882.  s.  399  — 
Repeal  by  Reformatory  Schools  Act  V  of  1876. — 
S.  399  of  the  Crim.  Pro.  Code  w  ts  repealed  in 
Bombay  in  18S9  by  the  introduction  of  Act  X 
of  1876  into  that  Presidency.  QubeN-EM- 
press  v.  Tukaram  Keshav  Sonar,  Rat. 
Un.  Cr.  C.  864  =  Cr.  Rg.  28  of  1896. 

(3)— See  ACT  VIII  OF  1897,  Rat.  Un.  Cr.  C, 
936  =  Cr.  Rg.  45  of  1897. 

{i)—Se?  Crim.  Pro  Code.  189S,  s.  399  (i, 
2)  Rat.  Uq.  Cr.  C.  929  =  Cr.  Rg.  38  of  1897. 

(5)-S.  1— See  GRIM.  PRO.  CODE  (1893), 
s.  399  (1,  2),  Rat.  Un.  Cr.  C.  180. 

(6)— Ss.  2  and  1  — Crim.  Pro  Code,  s,  399— 
Power  of  Second  Class  Magistrate  to  send  a 
youthful  offender  to  reformatory. — The  introduc- 
tion of  the  Reformatory  Schools  Act,  1876, 
repeals  the  operation  of  s.  399,  Crim.  Pro.  Code, 
"so  far  as  may  be  practicable."  Under  ss.  7 
and  8  of  the  former  Act,  only  a  first-class 
Magistrate  can  send  a  male  youthful  oSender  to 
a  reformatory  school.  Therefore,  an  order  by  a 
second-class  Magistrate  sentencing  a  male 
juvenile  ofiender  to  rigorous  imprisonment  to 
be  sent  to  reformatory  instead  of  being  impri- 
soned in  the  criminal  jail  was  held  to  be  not 
valid  inasmuch  as  only  the  first-class  Magistrate 
should  pass  an  order  for  sending  such  person  to 
the  reformatory  schools  and  as  only  reformatory 
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Act  Y  of  1876  (Reformatory  Schools)— conid. 

schools  have  been  established  and  not  refor- 
matories. Queen-Empress  v.  Madasami, 
12  M.  91  =  1  Weir  875  =  2  Weir  11  =  2  Weir  434. 
[fi.,S5G.  333.] 

(7) — Ss.  2  and  7 — Order  of  detention  in 
Beformatory  Schools— See  ACT  VIII  OF  1697, 
ss.  1,  2,  3  and  8,  25  C.  333  =  2  C.W.N.  11. 

(8)— Ss.  2  and  7— Rapeal  by  Act  V  of  1876  of 
s.  318,  Crim.  Pro.  Code,  1872— See  Crim.  Pro. 
Code,  1899,  s,  399,  25  C.  -333  =  2  C.W.N.  11. 

(9) — Ss.  3  and  7 — Minor—  Fj,rnishing  security 
^ ^Youthful  offender.— A.  minor  called  upon  to 
furnish  security  is  no';  a  youthful  oSender 
within  the  meaning  of  ss.  3  and  7,  because  fail- 
ure to  furnish  the  security  ordered  is  not  an 
offence  under  Chapter  VIII  of  the  Crim.  Pro. 
Code.  Queen  Empress  v.  Nga  Sh.'^n,  L.B. 
R.  1893-1900,  129.  U  M  H.C.  Ap.  46,  2G.  384, 
L.B.R.  1872-1892,  364,  F.) 

(10) — S.  7 — Procedure  as  to  order. — In  the 
case  of  a  juvenile  ofiender  whom  it  is  desirable 
to  confine  in  a  Reformatory,  a  Magistrate  must 
first  sentence  him  according  to  law  and  on  sen- 
tencing him  to  imprisonment  whether  rigorous 
or  simple,  he  may  then  make  a  further  order 
such  as  is  contemplated  in  s.  7  of  the  Rafor- 
matcry  Schools  Act.  QueeN-EMPRESS  v, 
PuRSHOTAM,  Queen-Empress  v.  Lall,  Rat. 
Un.  Cp.  Cae.  5l8  =  Cr.,  Rg.  41  of  1890. 

(11) — S.  7 — Sentence — Procedure. — Where  it 
is  deemed  ne:!3ssary  lo  have  a  convicted  person 
sent  to  the  Reformatory,  the  proper  procedure 
is,  not  to  order  him,  on  conviction,  to  be 
detained  therefor  some  period,  but  to  impose  a 
substantive  sentence  and  order  that,  in  lieu 
thereof,    he    be    detained    in    a    Reformatory. 

Queen  Empress  v.  Babu  Ram,  A,W  N.  1896, 
27. 

(12) — S.  7 — Poioer  of  High  Court  to  interfere — 
Boy— Murder— Sentence. — The  High  Court  has 
no  power  to  interfere  with  an  order  under  s.  7 
of  Act  V  of  1876,  directing  detention  in  a  Refor- 
matory in  lieu  of  some  substantive  sentence. 
The  proper  punishment  to  be  imposed  on  a  boy 
convicted  of  having  murdered  another  boy  for 
the  purpose  of  taking  his  jewels,  is  transporta- 
tion for  life  and  not  detention  in  a  Rsforma- 
torv.  Queen-Empeess  v.  Anrudh  Singh, 
A.W.N.  1896,  43. 

(12-a)  — S,  7— See  Nos.  6.7,  8,  9.  swpra. 

(13) — Ss.  7,  8 — Jurisdiction. — Where  a  youth- 
ful offender  was  sentenced  to  two  years'  rigorous 
imprisonment  and  in  appeal  the  Sessions  Judge, 
acting  under  s.  7  of  the  Reformatory  Schools 
Act,  ordered  the  oSender's  detention  in  a  Refor- 
matory School  for  two  years  and  8  months,  held 
that  s.  7  applies  only  to  the  Court  by  which  the 
ofiender  is  sentenced  and  that  the  procedure 
which  should  have  been  adopted  was  that  laid 
down  in  8.  8.  QUEEN-EMPRESS  v.  LaLLU- 
SHAI,  Rat.  Un.  Cf.  C.  536  =  Cf.  Rg.  6  of  1891. 


I. —Imperial  /icrs— continued. 

Act  Y  of  1876  (Reformatory  Schools)— conid, 

(14) — Ss.  7,  8  and  10 — Confinement  in  Refor- 
matory School- — A  direction  to  confine  a  prison- 
er in  a  Reformatory  School  could  cnly  be  made 
under  s.  7  of  Act  V  of  1876,  and  that  only  after 
a  sentence  of  trajsportation  or  imprisonment. 
In  cases  under  ss.  7  and  8,  the  age  of  the  pri- 
soner shocild  be  ascertained  in  order  that  the 
limit  of  age  provided  by  s.  10  be  not  exceeded. 
It  is  not  every  juvenile  offender  in  respect  of 
whom  the  order  under  ss.  7  and  8  should  be 
made,  and  the  inmates  of  the  Reformatory 
ought  not  to  be  obliged  to  associate  with  a 
person  convicted  of  a  serious  ofience  under  the 
Penal  Code.  QUEEN-EMPRESS  v.  GOPALA, 
Rat.  Un.  Cr.  C.  726  =  Cr.  Rg.  54  of  1894. 

(15) — S.  8 — Determination  of  age. — It  is 
necessary  that  a  Maaistrate  passing  an  order 
under  s.  8  of  the  Reformatory  S3hools  Act 
should  determine  the  age  of  the  convict,  and  it 
is  not  enough  to  state  that  he  is  under  16  years 
of  age.  Queen-Empress  v.  Manaji,  Queen- 
Empress  v.  L.^L,  Rat.  Un.  Cp.  C.  494. 

(16) — S.  S — Changing  sentence  passed  on 
juvenile  offender— Procedure. — If  a  District 
ilagistrate  is  of  opinion  that  the  sentence  upon 
any  juvenile  oSender  should  bo  changed  into 
one  of  detention  in  a  Reformatory,  ha  should 
communicate  with  the  officer  in  charge  of  the 
jail  and]request  him  to  send  the  juvenile  ofiend- 
er to  be  dealt  with  under  s.  8.  If  he  refuses  to 
comply  with  such  request,  the  District  Magis- 
trate should  bring  the  matter  to  the  notice  of 
the  Inspector-General  of  Prisons  or  before 
Government.  Narya  valad  Khandu,  Cr. 
Rg.  55  of  1889. 

(17) — S.  8— Proceedings  under  the  section — 
Judicial  proceedings— Crim,  Pro  Code,  ss.  4, 
435. — Under  a.  8  of  the  Reformatory  Schools 
Act,  evidence  should  he  taken  by  the  Magistrate 
as  to  the  age  of  the  oSender.  This  would  seem 
therefore  a  judicial  proceeding.  The  proceed- 
ing, moreover,  involves  the  alteration  of  the 
sentence  of  a  competent  Court.  The  alteration 
can  only  be  made  after  he  is  satisfied  on  two 
points  which  are  submitted  for  his  decision,  and 
in  arrivii^g  at  a  decision,  he  mu^t  exercise  a 
judicial  discretion.  Therefore,  such  proceeding 
IS  a  judicial  proceeding  within  the  meaning  of 
ss.  4,  435.  Crim.  Pro.  Code.  The  High  Court  is. 
therefore,  competent  to  revise  the  proceedings. 
Queen  Empress  v.  Manaji.  14  B.  381. 
IF.,  25  C.  333;  Rat.  Un.  Cr.,  726,  13  P.R. 
1891,  Cr.] 

(18)— S.  8— Judicial  proceeding— Crim.  Pro. 
Code,  18S2,ss.  i,  4^35— High',Court— Revision- 
Letters  Patent,  s,  28  "  Case."— Though  it  is 
doubtful  whether  the  order  of  a  Magistrate 
under  s.  8  of  the  Reformatory  Schools  Act  is  a 
"case"  within  the  meaning  of  s.  28  of  the 
Amended  Letters  Patent,  it  is  clear  that  it  is 
a  "judicial  proceeding"  within  the  meaning 
of  s.  435  of  the  Crim.  Pro.  Code  and  the  High 
Court  has  jurisdiction  to  revise  such  an  order. 
Queen-Empress  V.  Manaji,  Rat.  Un.  Cr.  C. 
494, 
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(19)— S.  8— See  SENTENCE  —  JUVENILE 
OFFENDERS,  SENTENCES  ON,  A.W.N.  1889, 
131. 

(20)— S.  8— See  Nos.  13  and  14,  supra. 

(21)— S.  10— See  No.  14,  supra. 

(22)— S.  22— Act  VIII  cf  1597,  s.  S— Rules 
framed  under  (he  old  Act,  ivhether  in  force, 
after  the  passing  of  the  ntio  Act. — Rules  framed 
by  the  Governor-GcDeral  in  Council  under  s.  22 
of  ActV  of  1876  must  be  deemed  to  have  been 
passed  under  the  existing  Act  (Act  VIII  of  1897). 
A  Magistrate  acting  under  the  new  Act  must 
order  the  detention  of  a  juvenile  offender  in  a 
Reformatory  School  until  he  attains  the  ape  of 
18.  Queen  Empress  v.  Ramalingam,  21  M. 
430  =  1  Weir  880.  [R.,  21  A.  391  =  A.W.N. 
1899,  138.] 

(23)— S.  22 — Bute  by  Grvem-iunt  as  to  send- 
ing  yctdlif til  offer ders  to  Eefoimatory  Schools. 
— Under  a  Rule  published  under  s.  22  of  the  Act 
by  the  Governor-General  in  Council  "no  boy 
shall  be  fent  to  a  Reformatory  School,  if  under 
10  years  of  age,  for  a  less  period  than  7  years, 
if  over  10  years  of  age,  for  a  less  period  than  5 
years,  unless  he  shall  sooner  attain  the  age  of  18 
years."  Where  a  boy  over  14,  but  vvhcse  exact 
age  was  not  ascertained,  was  sent  to  the  Refor- 
matory School  to  be  detained  therein  for  a 
period  of  two  years,  held,  that  such  an  order 
was  illegal,  and  that  the  proper  procedure  would 
be  for  the  Magistrate  to  ascertain  the  precise 
age  of  the  boy  at  the  date  of  his  order,  and  to 
make  an  order  that  he  be  detained  for  such 
period  as  would  be  equivalent  to  the  period 
intervenirg  between  his  then  age  and  eighteen, 
Queen-Empress  v.  Narain,  15  A.  208  =  A. 
W.N.  1893,  107.      [R.,  Rat.  Un.  Cr.  C.  708).] 

(24)— Ss.  22  and  IS— Rule  viade  by  Gov- 
ernor-Gtneral  in  Council  under  the  Act — 
Miniuv'o  period  of  detention  in  a  Reformatory 
School — Ymithful  offender. — A  rule  made  by 
the  Governor-General  in  Council  on  the  14th 
March,  1889,  directs  that  the  minimum  period 
for  which  boys  shall  be  sent  to  a  Reformatory 
School  shall  be,  in  the  case  of  boys  under  10 
years  of  age,  7  years  and  m  the  case  of  boys 
over  10  years  of  age,  5  years,  unless  the  boys 
shall  sooner  attain  the  age  of  18  years.  It  is 
not  every  boy  that  is  convicted  of  an  offence 
that  can  be  sent  to  the  Reformatory  Schools, 
but  only  such  boys  as  are  found  to  be  proper 
persons  to  be  inmates  of  such  a  school.  As  a 
rule,  DO  boy  should  be  sent  to  a  Reformatory 
on  a  first  conviction,  unlesu  there  is  reasonable 
cause  for  supposing  that  he  is  likely  again  to 
lapse  into  crime.  In  re  ABDUL  Gaffar,  1 
Weir  878. 

(25)— S.  18— See  No.  24,  supra. 

Act  XVI  of  1876  (Stage  Carriages  Act,  1861, 
Amendment), 

[Short  title  given,  act  XIV  of  1897, 
s.  2,  Rep.  act  I  op  i&9i.] 

See  act  XVI  of  1861,  ss.  9,  10,  A.W.N. 
1897,  27. 
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Act  XIX  of  1876  (Dramatic  Performances). 

[Declared  in  force  in  upper  Burma, 
Except  the  Shan  states  iwith  thb 
Exception  of  s.  12),  act  Xlii  of  1898, 
s.  4.] 

S.  10— See  PWES,  U.  B.  R.  1897—1901,. 
Vol.  I,  368. 

Act  I  of  1877  (Specific  Relief). 

[Rep.  in  part,  act  xii  of  1591,  Rep.  in 

PART  (LOCALLY)— act  11  OF  1882  ;  ACT  IV 
OF  1882,  S.  21  :  APPLICATION  RESTRICTED 
AND  DECLARED  IN  FORCE  IN  UPPER  BURMA 
EXCEPT  THE  (SH.^N  STATES)  ACT  XUI  OF 
1898  ;    S.  4,     S.  9   DECLARED     IN     FORCE     IN 

British  Baloochistan,  Reg.  I  of  1890 
s.  3  ;  Repealed  IN  IT  (Locally),  act  IX 
OF  1899,  ss.  3,  21,] 

(1)— Ss.  7  and  45— See  ACT  IV  OF  1877, 
3.  170,  8  C.  166  =  10  C.L.R.  190. 

(2)—  S.  9 — "  Dispossessed  otherwise  than  in 
due  course  of  law,"  jneaning  of — Ciim.  Pro. 
Code  (Act  V  of  1898),  s.  145,  effect  of  an  order 
under— If  dispossession  tvithin  the  meaning  of 
s.  9,  Act  I  of  1877.— The  plaintiff  sued  for 
recovery  of  possession  of  a  mica  mine  under  s.  9 
of  the  Specific  Relief  Act,  on  the  allegation 
that  he  was  dispossessed  by  the  defendant  there- 
from on  the  13th  February,  1907,  in  conse- 
quence of  the  final  order  of  the  Magistrate  of 
Giridih,  passed  under  s.  145  of  the  Crim.  Pro. 
Code,  on  the  11th  February,  1907,  after  the 
property  had  been  in  attachment  under  the 
proviso  to  cl.  (4)  of  the  section.  Held,  that, 
under  these  circumstances,  the  plaintiff  could 
not  be  said  to  have  been  dispossessed  otherwise 
than  in  due  course  of  law  and  the  plaintiff  is, 
therefore,  not  entitled  to  maintain  an  action 
under  s.  9  of  the  Specific  Relief  Act.  Although 
s.  145  of  the  Crim.  Pro.  Code  does  not  expressly 
authorize  the  Court  to  put  the  successful  party 
into  possession,  the  effect  of  which  is  to  entitle 
him  to  take  it.  Per  Mookerjee  : — A  matter 
may  be  onnsidered  to  have  happened  in  due 
course  of  law,  if  it  is  the  result  of  operation  of 
the  law,  invoked  by  the  ordinary  method  of  any 
judicial  proceeding.  The  view  that  the  effect 
of  an  order  under  s,  145  of  the  Crim.  Pro.  Code» 
is  to  entitle  the  successful  party  to  take  posses- 
sion is  consistent  with  the  observations  of  the 
•Judicial  Committee.  LEO  MoORE  v.  MANOR- 
ANJAN  Guha,  7  C.L.J.  547.  (26  B.  353,  20 
W.R.  12,  D.;  29  B.  21^,  Cons,  d Rel.;  29  C. 
187,  9  W.R.  602,  R.) 

(3) — S.  9 — Suit  for  possession  under  s.  15,  Act 
XIV  of  1859  (Limitation)— S.  318,  Crim.  Pro. 
Code  (1862).— The  object  of  s.  15,  Act  XIV  of 
1859,  is  not  to  maintain,  but  to  restore  a  party 
to  possession  ;  the  object  of  s.  318,  Crim.  Pro, 
Code  (1861)  being  to  maintain  a  party  in  pos- 
session temporarily  at  least,  whether  that 
possession  is  a  wrongful  one  or  not,  while  s.  15, 
Act  XIV  of  1859,  is  to  restore  to  possession 
parties    dispossessed    otherwise  than    by    due 
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course  of  law  ;  and  an  award  under  s.  318,  Grim. 
Pro.  Code,  is,  theref  ire,  no  b^ir  to  a.  possessory- 
action  under  s.  15,  Act  XIV  of  1859.  CHYTUN 
Chunder  Roy  v.  Brojo  Kant  Roy,  20  W.R. 
12.      [i?.,  26  B.  353  =  3  Bom.  L.R.  919.] 

(4)— S.  9— S(?e  Dispute  as  to  possession 

OF  IMMOVEABLE  PROPERTY,  5  A. L. J.  297  = 
A.W.N.  (1908)  142  =  30  A.  331  ;  13  C.  W.  N. 
530  =  36  C,  370  =  9  Cr.  L.J.  399  =  1  Ind.  Gas. 
817. 

(5)— S.  9— Sge  PENAIi  CODE,  ss.  441,  447.  3 
L.B.R.  278  =  5  Gr.L.J.  415. 

(6)— S.  9— See  PENAL  CODE,  s.  488,  138 
P.L.R.  1904. 

(7) — S.  ^2  — Suit  hv  the  plaintiff  lor  a  decla- 
ration that  the  defendant  is  not  /u.s  laivful  jvife  j 
—Grim.  Pro.  Code  {Act  V  of  1898),  s.  488.— A 
suit  by  a  person  again?t  whom  an  order  for 
maintenance  in  favour  of  defendant  has  been 
made  by  a  Magistrate  under  p.  488  of  the 
Grim.  Pro,  Code,  is  maintainable  in  a  Civil 
Court  for  a  declaration  that  the  defendant 
is  nothis  wifo,  MUSSAMMAT  BAKHAN  v.  ALA 
Baksh,  100  P.L.R.  1903.  (21  P.R.  1894,  Cr.,  18 
A.  29,  20  W.R.  58,  Cr,,  6  B.L.R  243,  41  P.R. 
1876,  R.) 

(8)— S.  i2~Suit  to  declare  yroverty  found  by 
Criminal  Court  to  be  plaintiff's  to  hilong  to 
plaintiff  exclusively. — After  criminal  proceed- 
ings had  been  successfully  taken  against 
plaintifi's  tenants  for  mischief  done  in  respect 
to  a  nullah,  coming  under  either  s.  430,  or 
432,  Crim.  Pro.  Code,  1872,  plamtiS  sued  for  a 
declaration  that  the  nullah  was  his  own 
exclusive  property,  and  therefore  not  such  a 
stream  as  could  come  under  either  of  those 
sections.  Held  that  the  Court  had  discretion 
under  s.  15,  Civ.  Pro.  Code.  1859,  to  allow  such 
a  suit  to  be  brought.  Kartick  ParamaniCK 
V.  KISHEN  MOHUN  MITTER,  22  W.R.  329. 

(9) — S.  42 — Dispute  among  rival  haut-holders 
— Right  of  varty  agarieved  by  order  of  Magis- 
trate to  declaratory  decree  on  certain  allegations. 
— Where  a  plaintifi  alleges  that  he  had  been 
holding  a  haui  on  his  own  land  for  many 
years,  that  the  defendant's  setting  up  a  rival 
haut  on  the  same  days  led'  to  disturbances, 
which  ended  in  an  order  by  the  Magistrate, 
prohibiting  him  from  holding  the  haut  on  those 
days,  and  that  he  has  suffered  loss  in  consequ- 
ence, he  would,  ii  the  facts  are  true,  be  entitled 
to  a  decree  declaring  his  right,  as  against  the 
defendant,  to  hold  the  hatit  on  the  days.  GOPI 
MOHUN  MULLICK  v.  Taramoni  Chow- 
DHRANI.  5  C.  7  =  4  C.L.R.  309  F.B.=2  Shorae 
L.R.  217.  F.B.  (6  B.L.R.  74,  10  B.L.R.  434 
=  18  W.R.  Cr.  47,  2  C.  293,  6  N.W.P.  104, 
Referred  to.) 

(10) — S.  42 — Suit  for  declaratory  decree 
against  order  removing  alleged  obstruction  — 
Crim.  Pro.  Code  (1882),  s.  133— Effect  of  order 
under  section. — In  a  suit  for  a  declaration  that 
certain  land  on  which  the  plaintiff  had  erected 


I.— Imperial  /ic/s— continued. 

Act  I  of  1877  (Specific  Relief)— coniinwei. 

an  otta  was  his  property  and  not  that  of  the 
Government,  where  it  appeared  that  the  Magis- 
trate had  made  an  order,  under  s.  133,  Crim. 
Pro.  Code  (1882),  for  the  removal  of  the  oitaa,3 
an  obstruction  to  the  public  way,  held  that  the 
plaintiff  (subject  to  the  discretion  of  the  Court) 
was  entitled  to  a  declaration  as  against  the 
Government  of  his  right  to  the  land,  without 
having  to  wait  until  the  Government  had  taken 
possession  of  the  land.  Held,  further,  with 
regard  fo  the  contention  that  the  jurisdiction 
of  the  Court  was  taken  away  by  s.  133,  Crim. 
Pro.  Code,  which  provides  that  "  no  order 
duly  made  by  a  Magistrate  under  this  section 
shall  be  called  in  question  in  any  civil  Court," 
that  the  Magistrate's  order  under  this  section 
was  not  a  conclusive  determination  of  the 
question  of  title.    SECRETARY  OP  STATE  FOB 

India  in  council  v.  Jethabhai  Kalidas, 
17  B.  293,  (15  C.  460,  R.)      [R.,  22  B.  230.] 

(11) — S.  42 — Magistrate  removing  bridge  in 
proceedings  under  Ch.  XX,  Crim  Pro.  Code 
(1861) — Declaratory  suit  to  set  aside  the  order 
of  removal. — Where  a  Magistrate  in  proceed- 
ings under  Ch.  XX  Crim.  Pro.  Code,  1861, 
removed  a  bridge,  held  that  no  suit  would  lie 
for  a  bare  declaration  of  right  without  any- 
consequential  relief  against  persons  no  further 
interested  in  the  matter  than  that  they  had 
put     the     Magistrate    in     motion.     MADHUB 

Chunder  gooho  v.  Kumla  Kant  chuck- 
BRBUTTY,  15  W.R.  293  =  6  B.L  R.  643,  (13  W. 

R.  13,  R.) 

(12)— S.  i2— Whether  order  under  ' s.  137, 
Crivi.  Pro,  Code  (1882),  a  bar  to  suit  under 
s.  42,  Specific  ReJ,ief. —  A  suit  by  an  owner 
under  s.  42,  Specific  Relief  Act,  is  not  barred 
bv  an  order  of  a  Criminal  Court  under  s.  137, 
Grim.  Pro.  Code  (1882).  ChuNILAL  v.  RAM 
KISHENSAHU,  !5  C.  460.  (14  C.  60,  Overruled.) 
[F.,  17  B    293,  R-,  15  C.  564.] 

n3)  — S.  42 — Right  to  declaratory  decree  if 
affected  by  order  under  s.  321,  Crim.  Pro.  Cade 
(1861),  not  being  carried  out, — A' plaintiff  is 
entitled  to  a  declaratory  decree  as  to  the 
erroneousness  of  a  Magistrate's  order  under 
8.  321,  Crim.  Pro,  Code,  1861,  though  the  order 
has  not  been  put  into  force.  Meghraj 
Singh  v.  Rashdharee  Singh,  17  W.R.  281. 

(14)-- -S.  42 — Right  to  declaratory  decree — 
Crim.  Pro.  Code  (1872),  Ch.  40.— Where  a  per- 
son, whose  right  to  land  is  contested,  obtained 
an  order  nndor  Ch.  40,  Crim.  Pro. Code,  1872, 
from  a  Magistrate,  declaring  him  entitled  to 
retain  possession,  held  ha  could  sue  for  a 
declaration  of  his  right  to  the  land,  NARA- 
simmacharya  v.  Raghupathyacharya,  6 
M.  176. 

(l4-a)— Claim  of  private  right  by  plaintiff 
over  land — Claim  of  public  right  by  defendants 
— Cause  of  action — Parties — Persons  claiming 
public  right  are  alone  necessary  parties — Civ. 
Pro.  Code  (Act  XIV  of  1882),  s".  30 -Irregula- 
rity in  not  recording  formal  order— See  Crim. 
Pro.  CODE.  1893,  8.  133,  6  lod.  Gas.  46. 
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(14-6)— S.  45— See  BEN.  ACT  II  OF  1888, 
s.  31,  22  C,  717. 

(15)— S.  45— See  BOM.  ACT  XLVIII  OF 
ISfiO.  ss.  11.  12,  3  Bora.  L.R.  653,  4  Bom.  L.R. 
1  =  26  B.  396. 

(16)- S.  45— See  BOM,  ACT  VI  OF  1363, 
8.  6.  4  Bom.  L.R.  768. 

(17)— S.  45— See  BOM.  ACT  IV  OF  1902, 
S3.  28,  129,  7  Bom.  L.R.  161. 

(18j — S.  45 — See  No.  1,  supra, 

Act  III  of  1877  (RegiHtration). 

[REP.  BY  ACT  XVI  OF  1008.] 

See  ACT  XX  OF  1866. 

See  ACT  VIII  OF  1871. 

(1) — False  statement  made  to  a  Sub-Registrat 
in  identifying  a  person. — Where  a  person  was 
charged  with  having  made  a  false  sti,tement 
before  a  Sub-Kegistrar,  in  having  identified  an 
unknown  person  who  had  borrowed  money  and 
executed  a  mortgage  bond,  as  his  neighbour  to 
whom  the  mortgagee  had  agreed  to  advance 
the  money  on  the  mortgage,  it  was  sought  to 
prove  a  statement  made  by  the  mortgagee, 
who  was  not  alive,  at  the  time  of  the  institution 
of  proceeding?,  to  a  third  person  about  a 
conversation  which  the  mortgagee  had  with 
the  accused.  This  was  admitted  in  evidence, 
although  objected  to  by  the  pleader  for  the  ac- 
cused. Further  a  memorandum  of  an  alleged 
approval  of  the  mortgage  bond  by  the  accused, 
a  pleader,  was  tendered  and  received  in 
evidence,  without  proof  of  its  being  in  the 
hand-v/riting  of  the  accused,  but  upon  a  mere 
comparison  of  the  handwriting.  Held,  that 
both  the  statements  and  the  memorandum 
were  inadmissible  and  irrelevant.  Held  also, 
upon  the  oral  evidence  in  the  case,  that  the  ac- 
cused was  guilty  of  an  oSence  of  having  made 
the  false  statement  allegsd  against  him. 
NOBiN  Krishna  Mookerjee  v.  Rassick 
Lall  Laha,  IOC.  1047.  [B.,  38  C.  309  =  12  C. 
L.J.  625  =  12  Cr.L. J.  22  =  8  Ind.  Cas.  1103  = 
15  C.W.N.  357  ;  11  ML. T.  424  =  14  Ind.  Cas. 
741.] 

(2)— See  Crim.  Pro.  Code,  1893,  s.  29,  2 
Weir  25. 

(3)— S?.  6  to  14,  69  and  84— See  Penal 
Code,  ss.  21  and  161,  32  C.  664  =  2  Cr.  L.J. 
512. 

(4)— S3.  7  to  14— See  No.  3,  supra, 

(5)— S.  Si— Crim.  Pro.  Code  (1832),  s.  195— 
Sanction  to  prosecute—Registration  Act  (HI  of 
1877),  s.  M— Sub  Registrar,  tohether  a  "Courc", 
— A  Sub-Registrar,  acting  under  s.  34  of  Act 
III  of  1877,  is  not  a  "Court"  within  the  mean- 
ing of  s.  195,  Crim.  Pro.  Code.  QUBBN- 
Empress  v.  Subba,  11  M,  3.  TF..  4  M.L.J. 
189,  R.,  12  M.  201.] 


/. — Imperial  Acts — continued. 

Act  III  of  1877  i'Reg'istr&tioa)— continued. 

(61— S.s.  34,  35,  41— Crim.  Pro.  Code  (1882), 
s.  195 — Sanction  to  prosecute— Presentation  of 
forged  document  for  registration  —  Sanction 
of  Sub-Registrar  lohether  necessary — A  Sub- 
Registrar  acting  under  ss.  34  and  35  of  the 
Registration  Act  cannot  determine  whether  a 
document  was  executed  or  not,  and  if  execution 
is  denied,  he  is  obliged  to  refuse  registration. 
The  document  cannot  be  said  to  be  given  in 
evidence  before  him  by  a  party  to  the  proceed- 
ing ;  whereas  in  the  case  of  a  will,  s.  41  makes 
it  incumbent  upon  the  Sub-Registrar  to  satisfy 
himself  that  the  document  has  been  really 
executed  by  the  testator,  and  the  document  has 
to  be  given  in  evidence  before  him  in  a  proceed- 
ing in  which  the  Bub  Registrar  h^s  to  deter- 
mine whether  it  shall  or  shall  not  be  registered. 
In  the  former  case  the  sanction  of  the  Sub- 
Registrar  is  not  necessary  for  a  presecution  of 
a  party  to  the  transaction  on  a  charge  of  forgery. 
Queen-Empress  v.  Sobhandri,  12  X. 
201.  (10  M.  154,  11  M,  3,  Expl.)  [P.,  4  M.L.J. 
189.] 

(7) — Ss.  34  (b)  and  82  (a) — Inquiry  as  to  the 
identity  of  the  executant  of  a  document— Power 
of  Sub-Registrar  to  take  deposition  on  affirma- 
tion—False statement. —A  Sub  Registrar,  after 
commencing  the  proceeding  of  registration, 
should  enter  into  evidence  as  to  the  identity  of 
the  persons  appearing  before  him  and  alleging 
that  they  have  executed  the  document.  He 
is  authorised,  in  such  proceedings,  to  take 
depositions  on  affirmation  or  otherwise  from 
the  witnesses,  and  if  any  of  the  statements 
made  therein  is  false,  the  deponents  are  guilty 
of  an  oSeuce  under  s.  82  of  the  Act.  In  re 
POLURi  Basavarazu,  1  Weir  88i. 

{7-a)— S.  35— See  No.  6,  siq)ra. 

(8)— S.  il—Crim.  Pro.  Code,  s.  195— Sanc- 
tion to  prosecute — Sub- Registrar  acting  tinder 
s.  41  of  the  Registration  Act,  luhether  a  "Court" 
— The  term  "Court"  in  s.  195,  Crim.  Pro. 
Code,  is  not  restricted  to  a  "Court  of  Justice," 
as  defined  in  the  Indian  Penal  Code,  s.  6  of 
the  Code  of  Criminal  Procedure  clearly  contem- 
plates the  existence  of  Courts  under  other  laws, 
and  the  Legislature  has  seen  fit  to  use  the 
general  expression  "Court"  to  the  more  restrict- 
ed description  "Court  of  Justice."  A  Sub- 
Registrar  is,  therefore,  when  acting  under  s.  41 
of  Act  III  of  1877,  a  "  Court  "  within  the  mean- 
ing of  s.  195,  Grim.  Pro.  Code.  In  re,  VenkaTA- 
CHRLA  PILLAI,  10  M  154  =  2  Weir  120  =  11 
Ind.  Jur.  140.  [dppl,  15  M.  138,  P.B.;  D.,  12 
M.  201,  4  M.L.J.  189.] 

(9)~S.  41— See  No.  6,  supra. 

(10)— S.  69— See  No.  3,  supra. 

(11)— Ss.  72  and  73— False  statement  before 
Registrar— Irregularities  in  proceedings— Effect 
loith  respect  to  jurisdiction  of  Criminal  Courts. 
—In  a  criminal  trial  for  making  a  false  state- 
ment before  a  Registrar,  the  fact  that  the 
proceedings  before  the    Registrar   were    under 
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g.  72  iBEfead  of  under  s.  73,  of  the  Eegis- 
tration  Act,  would  not  matter,  vfhere  no 
cbjecticn  bad  been  taken  by  the  accused  to 
tbe  form  of  the  proceedings  before  the  Eegis- 
trar.  Nor  would  the  want  of  verification  of  a 
petition  of  appeal,  as  provided  in  s.  73  of  the 
Eegistration  Act,  interfere  with  tbe  jurisdiction 
of  the  Criminal  Court.  QueenEmpeess  v. 
BATESAE  MA^DAL,  10  C.  6C4.  (]5  B.L.R. 
157.  58  L.J. M.C.  66  =  8  Ccx.  CO.  121,  L  R  1 
C.C.R.  3£0,  5  B.  and  S.  7£6  ;  4  Q.B.D.  614  =  1 
14Ccx.  C.C.  265,  1  C.C.R.  110=11  Ccx.  Cc. 
10,  F.) 

(121— Ss.  72,  73,74  end  15—Eegistrai  uh€(her 
a  "  Ccurt  "  withn  the  wecwng  of  s-  195,  Crim. 
Pro.  Code  (1662).  — A  RegistrHr  acting  under 
sp.  72  to  75  is  a  Court  for  tbe  purposes  of  s.  195, 
Crim.  Pro.  Crdp.  ATCHAYYA  v.  GA^GAYYA, 
15M.  138  =  2  M.L.J.  64,  F.B.  {Diss,  -ib k.  141 
=  13  A.W.N.  69  ;  fi.,  13  Cr.  L.J.  50P  =  15  Ind, 
Cas.  652  =  23  ML. J.  50  =  (1912)  M.WN.  473, 
JO  Cr.  L.J.  395  =  3  Ind.  Cas.  886  =  3  S.L.R.  66  ; 
D.,  2  M.L.J.  286,  4  M.L  J.  189.] 

(18)-Ss.  "(S  to75-Sfe  Cbim.  PRO.  CODE, 
3898,  s.  ]f  5,  15  A.  141  =  A.W  N.  1883.  59. 

(14)— S.  73— See  Noe.  11,  12,  13,  iuyra. 

(15)-  S.  74-  See  Ncs.  12,  13,  su%ra. 

(16)— Ss.  74  and  82— District  Registrar's 
pcwer  to  deUgate  to  Sub-E<gistrar,  fuvcticns 
preicrited  by  s.  74. — The  functions  prescribed 
by  s.  74  are  entirely  in  the  Registrar  himself. 
He  cannot  delegate  them  to  the  Bub-Registrar. 
Therefore,  a  Sub-Registrar,  holding  an  enquiry 
under  s.  74,  acting  under  the  orders  of  the 
Registrar  cannot  be  said  to  be  acting  within 
the  meaning  of  s.  82  of  tbe  Act.  Where  a  wit- 
ness makes  a  false  statement  before  the  Sub- 
Registrar  in  such  a  case,  he  cannot  be  prosecu- 
ted under  s.  82  of  tbe  Act.  MATA  DAT.^L  v. 
QUEEN-EMPEESS,  24  C,  755. 

(17)— S.  15— See  Nos.  12,  13,  svpra. 

(18)— iSs.  80  and  82— Enquiry  by  a  clerk  of 
Begistry  c^ce.— Where  the  clerk  of  a  Registrar's 
office  made  inquiry,  with  a  view  to  ascertain 
whether  tbe  person  who  brought  ^  receipt  to 
take  back  a  document,  which  could  not  be  re- 
turned in  the  first  instance,  and  for  which  a 
receipt  was  accordingly  given,  was  the  person 
in  whose  possession  the  receipt  ought  to  be, 
such  enquiry  is  an  enquiry  within  the  meaning 
of  Registration  Act  of  1871,  s.  80.  In  re 
BUNWARY  PODDAR,  23  W.R.  Cr.  55. 

(19) — S.  81— P9«iioMs  acq^iittal,  plea  of ,  in  a 
criminal  trial  upon  the  same  facts— Crim.  Pro. 
Code,  s.  403 — False  certificate  by  Registrar — 
False  declaration—  Indian  Penal  Code,  s.  197 — 
General  Clauses  Act,  s.  26 — Criminal  ,Rivisicn 
— Crim.  Pro  Code,  s.  439. — The  accused  was  a 
Sub  Registrar.  He  registered  a  document  on 
the  back  of  which  he  certified  that  it  was  pre- 
sented for  registration  by  the  executant  who  was 
personally  known  to  him  and  who  admitted  its 
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execution.  This  was  a  false  certificate,  as  the 
accused  admittedly  had  not  actually  seen  and 
had  no  conversation  with  him.  He  was  tried 
and  convicted  on  a  charge  under  s.  81,  Act  III 
of  1877,  which  alleged  that  be  registered  and 
endorsed  the  document  in  a  manner  which  he 
knew  to  be  inccrrect,  knowing  at  tbe  time  that 
he  would  thereby  be  likely  to  cause  injury  to 
certain  persons.  Ee  was  acquitted  on  this 
charge  on  the  ground  that  it  was  not  proved 
that  he  knew  that  it  was  likely  that  he  would 
cause  injury  to  any  one  by  his  act.  He  was 
subsequently  tried  and  convicted  on  a  charge 
under  s.  197,  LP. C.  He  pleaded  his  previous 
acquittal  as  a  bar  to  his  conviction  under  s.  197, 
I.P.C.,  but  his  plea  was  disallowed.  Etld, 
that  the  accused's  plea  of  previous  acquittal  was 
a  valid  plea  and  that  efiect  shculd  have  been 
given  to  it.  S.  26  ot  tbe  General  Clauses  Act 
was  only  intended  to  enact  that,  provided  that 
be  is  not  twice  punished  for  the  act  or  omission, 
the  cfiender  may  be  prosecuted  and  punished 
at  one  and  the  tame  trial  under  either  or  any 
of  the  enactments  and  the  accused's  case  was 
not  taken  out  of  sub-s.  (1)  of  s,  403,  Crim.  Pro. 
Code,  by  that  section.  It  wss  failure  to  prove 
that  tbe  accused  endorsed  a  false  certificate  with 
the  knowledge  that  he  was  likely  to  cause 
injury  to  certain  persons  which  brought  about 
his  acquittal,  and  not  doubt  as  to  whether  the 
facts  alleged  against  him  constituted  an  offence 
under  s.  81,  Act  III  of  1877.  Eeld,  therefore, 
that  tbe  last  part  of  sub-s.  (1)  of  s.  403  of 
Crim.  Pro.  Code,  was  not  applicable.  EaGHU- 
BAE  Dayal  v.  King  Empeeoe,  6  O.C.  153. 

(20)— S.  82 — Sancticn  to  prosecute.— No  sanc- 
tion is  necessary  before  instituting  a  charge 
under  s.  82  of  the  Act.  GOPINATHv.  KULDIP 
SINGH,  11  C.  586,  F.B.  [R.,  11  M.  500.] 

(21)— S.  82— Crim.  Pro.  Code  (1882),  s.  195— 
Sanction  to  prosecute  for  forgery  under  s.  82, 
Registration  Act.  ivhether  necessary, — The  sanc- 
tion of  a  Sub-Registrar  is  not  necessary  for 
instituting  a  charge  of  forgery  against  a  person 
presenting  a  forged  document  for  registration, 
inasmuch  as  the  forged  document  is  not  given 
in  evidence  in  any  proceeding  before  a  Court. 
Tbe  provisions  of  s.  195,  Crim.  Pro.  Code,  do 
not  apply  to  such  a  case.  QUEEN-EmpRESS 
V.  VYTHILINGA,  11  M.  500. 

(22) — S.  82— Prorecutionunder  the  Registration 
Act — Frame  of  charge  by  Magistrate  on  his  own 
»jo<ic w.— Except  as  directed  by  s.  82  of  the  Re- 
gistration Act,  a  Magistrate  cannot,  on  his  own 
motion,  frame  a  charge  against  tbe  accused 
from  the  evidence  of  the  registering  cfBcer 
before  bim,  in  respect  of  statements  made  to 
such  ofincer  in  the  course  of  the  registration 
proceedings.  QUEEN-EMPEESS  v.  BATESAR 
Mandal,  10  C.  604. 

(23)— S.  82— False  statement — Delegation  of 
powers  of  District  Registrar— Penal  Code,  s.  193, 
— S.  82  ol  the  Re gisiration  Act  only  applies  to  a 
false  statement  intentionally  made  before   any 
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officer  acting  in  ex3cutiou  of  the  Registration 
Act.  A  Deputy  Magiatra.e  directed  by  a  District 
Registrar  to  euquire  iuto  certain  matters  re- 
garding the  registration  ofadioument  is  not 
such  an  officer.  RadhiKa  MoHAN  KURl  v. 
Lal  Mohan  Sha.  150  C.  719. 

(24)  —  S.  82 — Prosecution  fur  denial  of  execu- 
tion— Stay  ol  proceedin<js  pending  civil  sriit  to 
declare  the  deed  to  be  forged. — Where  the  accus- 
ed denied  the  execution  of  a  mortgage-bond,  but 
the  special  Sub  Registrar  held  that  he  had  exe- 
cuted it  and  directed  a  prosecution  under  s.  82 
of  the  Act,  upon  which  the  petitioner  sued  for 
a  declaration  that  the  bond  was  a  forgery,  held, 
that  the  Criminal  proceeding  should  be  stayed, 
inasmuch  as  the  proceedings  in  the  Civil  suit 
were  much  more  likely  to  result  in  a  proper 
conclusion  than  the  summary  proceeding  taken 
before  the  Registration  Officers.  GOBERDHONE 
Pramanick  v.  Iswar  Chunder  Pramanick 
5  G.W  N.  ii.  [R.,  31  C.  854,  13  Or. L.J.  175 
=  13  lud.  Cas.  927,  115  P.L.R.  1912.  21  P.W. 
R.  1912,  Or.] 

(25) — S.  82 — Prosecution  under — Time  for 
ordering  prosecution  -  Denial  of  execution  of  a 
document—  Refusal  to  register — Appeal  from  the 
refusal — Livtitation. — On  the  petitioner  deny- 
ing the  execution  of  a  document  in  favour  of 
A,  before  the  Sub- Registrar,  that  officer  refused 
to  register  the  document.  Thereupon  A  lodged 
a  complaint  agamsc  the  petitioner  for  cheating 
under  S.417,  I. P.O.,  which  was  dismissed  under 
s.  203,  Crim.  Pro.  Code,  on  the  -iSth  March, 
1906.  On  the  27th  April,  1905,  A  appealed 
to  the  special  Su})-Registrar  who  rejected  the 
appeal  for  not  having  been  preferred  within  the 
prescribed  period  of  30  days  from  the  Sub- 
Registrar's  refusal  to  register,  but  at  the  same 
time  submitted  a  report  to  the  District  Regis- 
trar which  ultimately  led  to  an  enquiry  with 
the  result  that  a  proceeding  was  drawn  up 
against  the  petitioner  under  s.  82  of  the  Regis- 
tration Act.  Held,  that  under  the  circum- 
stances the  petitioner  should  not  be  prosecuted 
under  s.  82  of  the  Registration  Act.  That  the 
presentation  of  an  appeal  to  the  special 
Registrar  after  the  time  limited  therefor, 
against  the  refusal  of  the  Sub-Registrar  to 
register  a  document  on  denial  of  execution,  does 
not  give  any  Zooms  standi  for  the  institution  of 
a  proceeding  for  inquiry  as  to  the  execution  of 
the  document.  SakanBARI  DEBI  v.  ADAITYA 
Ganguli,  12  C.W.N.  47. 

(?6) — S.  82 — Falsely  personating  a  party 
before  the  registering  officer,  dishonest  intention 
not  essential  for  the  offence  of — Silence  not  an 
O7mssio7i  constiiuitng  abetment. — S.  82  of  the 
Act  having  been  enacted  with  a  view  to  punish 
acts,  which  are  not  offences  under  the  Penal 
Code,  a  fraudulent  or  dishonest  intent  is  not 
essential  for  the  offence  of  falsely  personating  a 
party  under  the  section  before  the  registering 
officer.  Iq  the  present  case,  there  was  nothing 
to  create  the  presumption  of  common  dishonest 
intent  between  the  parties  to  the  deed,  sought 
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to  be  registered,  nor  was  there  anything  on  the 
record,  from  which  instigation  or  conspiracy 
was  inferable  ;  held,  that,  under  such  circum- 
stances, the  parties  other  than  the  personators, 
who  Silently,  stood  by  and  saw  the  personation 
committed,  could  not  be  held  guilty  of  ab(  tment 
of  any  offence  committed  by  the  personators. 
Kinq-Empebor  v.  Tun  Aung  Gyaw,  3  L.B. 
R  222  =  4  Cp  L.J.  483.  (11  W.R.  24,  5  Bom. 
L.R.  138,  li.) 

(27)— S.  82  (c)  —  False  personation.  —  To 
compl^'te  the  offence  ot  filse  personation,  under 
p.  82  (c)  of  the  Registration  Act,  fraudulent 
intenc  is  not.  n"ce?sary.  Hence,  where  a  person 
at  the  instance  of  another  goes  to  the  Regis- 
trar and  demands  the  return  of  a  document 
which  had  been  presented  for  registration, 
representing  that  he  is  that  other  ptrson,  he 
conamits  the  offence  of  false  person  ition  within 
the  meaning  of  s.  82.  EMPEROR  v.  KALTA 
NAVA  Patil  5  Bom  L.R.  138  [S.,  4  Or.  L. 
J.  483  =  3  L  B.R.  22-2.] 

(28)  — S.  82  (c) — Sub-Registrar  trying  case 
against  his  clerk  in  capacity  of  Magistrate. — A 
Sub-Registrar,  also  a  Magistraie  is  not  compe- 
tent to  investigate  a  case  against  one  of  his 
subordinates  in  his  Registry  Office,  and  after- 
wards himself  try  and  cmvict  htm.  In  re 
Bharut  ChunderSein,  14  W.R.Cr.  74  =  8  8. 
L.R.  423,  Note. 

(29)  — S  82  (c)— Trial  by  Magistrate  of  charge 
instituted  by  him  as  Sub- Registrar. — Where  a 
Magistrate  tried  prisoners  charged  with  having 
committed  offences  under  ss.  93  and  94,  Regis- 
tration Act,  18G6,  the  proceedings  are  not 
illegal,  and  without  jurisdiction  or  otherwise 
bad,  merely  because  the  prosecution  was  (with 
the  sanction  of  the  Registrar  to  whom  he  is 
subordinate)  instituted  against  the  accused  by 
the  same  Magistrate  in  his  capacity  of  Sub- 
Registrar,  but  where  it  can  be  done,  it  would  be 
better  if  the  case  were  tried  by  some  other  per- 
son. In  the  matter  of  the  petition  of  the 
Government  of  Bengal.  Queen  v.  Hira 
LAL  DAL,  8  B.L  R.  422  =  17  W.R.  Or.  39.  (13 
W.R.  Cr.  66,  R.)     [i?.,  25  W\R.  57,  Cr.j 

(30)  — S.  82  (c) — Magistrate,  jurisdiction  of,  to 
try  offence  committed  before  himself  in  judicial 
proceeding. — A  Magistrate  in  whose  presence  the 
offence  of  intentionally  giving  false  evidence  in 
a  judicial  proceeding  is  committed  may  him- 
self try  and  commit  the  persons  so  offending. 
Queen  v.  Ramlochun  Singh,  is  W.R.  Cr. 
15.  [Doubted,  12  B.L.R  OCr.  35.]  In  the 
matter  of  Ramdyal  SINGH,  5  B.L.R   App.  89, 

(31) — S  82  (o) — Abetment  of  false  personation. 
— Where  three  persons  put  up  a  fourth  to  perso- 
nate one,  whose  authority  was  required  to  com- 
plete a  certain  conveyance  of  some  immoveable 
property,  they  were  held  to  be  guilty  under 
s.  94,  Act  XX  of  1866.  QUEEN  v.  SOLEE- 
MOODDEEN,  7  W.R.Cr.  63. 

(32)— S.  82  (c) — Abetment,  punishment  for . — 
Under  Act  XX  of  1866,    s,  94,   the  Legislature 
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intended  that  the  Court  should  have  power  in 
certain  cases  (as  for  instauoe  when  he  is  the 
chief  offender,  the  person  really  pulling  the 
strings,  and  for  whose  benefit  the  ofience  is,  in 
fact,  committedl  to  punish  the  abetter  more 
severely  than  the  person  who  actually  commits 
the  substantive  offence.  QUEEN  v.  GOPAL 
PrOSAUD  SEIN,  8  W.R.Cr.  16. 

(33)— S,  82— See  GRIM.  PRO.  CODE,  1898, 
s.  487,  A  W.N.  1896,  181. 

(34)  S.  82— See  PENAL  CODE,  ss.  109,  417, 
457,468,  471  and  511,  30  0.  22  =  7  C  W.N. 
639. 

(35)— S.  82— See  S.'\NCTION  TO  PROSECUTE 
— Conditions  requisite  for  grant  of 
SANCTION— Necessity,    sufficiency  and 

VALIDITY  OF  SANCTION,  11  C.  566,  P.B.,  11 
O.C.  358  =  9  Cr.LJ.  54. 

(36)  S.   82— See  SANCTION   TO  PROSECUTE 

—Notice  OP  SANCTION,  12  CW.N.  822  =  8 
G.L.J.  73  =  8  Or.  L.J,  61. 

(37)— S.  82  (a) — "  Acting  in  execution  of  the 
Act,'"  what  amounts  to.— A  District  Registrar 
is  not  "  acting  in  execution  of  the  Act  "  in 
questioning  the  parties  who  have  signed  a 
document  and  presented  it  for  registration,  as 
to  the  circumstances  under  which  they  signed 
it.  A  false  statement  made  in  such  inquiry  is 
not  an  offence  punishable  under  s.  82.  QUEEN- 
Emprsss  v.  Babaji  Raghunath,  1  Bom. 
L.R.  686.  [Z>.,  14  Cr.  L  J.  102  =  18  Ind.  Gas. 
662=12  M.L.J.  376=1912  M.W.N.  1107.] 

(38)— S.  82  ia)—Sec  PENAL  CODE,  ss.  471 
and  474,  5  G.L  J.  233  =  5  Gr,  L.J.  199. 

(38-a)— 8.  82— See  Nos.  7,  16  and  18,  supra. 

(39)— Ss.  82  and  83  —  Crim.  Pro.  Code 
(1882),  s.  29  —  Jurisdiction  of  Second-Glass 
Magistrate  over  offences  under  Registration  Act. 
— Under  s.  83  of  the  Registratioo  Act,  an 
offence  falling  under  s.  82  of  the  Act  is  cognis- 
able by  a  second-class  Magistrate,  and  such 
jurisdiction  is  not  affected  by  the  provisions  of 
s.  29,  Grim.  Pro.  Code.  QueeN-EmpRESS  v. 
KRISHNA,  7  M.  347  =  2  Weir  24  =  1  Weir  88S. 
[F.,  2  Weir  25.] 

(40)— Ss.  82.  83— See  ACT  XX  OF  1866, 
ss.  91,  95,  5  B.H.G.  Cr.  7. 

(41) — S  8S~Competency  of  Registrar  to 
institute  prosecution  under  offence  and  under 
Act. — A  Registrar  under  Act  XX  of  1966  is 
competent  under  s.  95,  to  institute  a  prosecu- 
tion for  any  offence  under    that    Act.     QUEEN 

V.  Kamdharry  Singh,  10  W.R.  Cr.  5, 

(42) — S,  83— Charge  under  Registration  Act 
whether  Magistrate  bound  to  commit  to  sessions 
— Registrar  transferring  complaint  to  Magis- 
trate and  then  ns  Magistrate  transferring  to 
police. — Under  Grim,  Pro.  Code,  a  Magistrate 
has  only  jurisdiction,  to  entertain  a  criminal 
charge,  either  when  a  complaint  is  made  before 
him  by  a  person  properly  qualified  to  complain 
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and  prosecute,  or  when  he  himself  of  his  own 
knowledge  and  discretion  starts  the  proceed- 
ings in  oases  in  which  he  has  such  power 
given  him.  Where,  therefore,  a  Registrar 
under  Act  XX  of  1866,  transferred  a  complaint 
made  before  him  to  the  Magistrate's  Court,  and 
afterwards  himself  sitting  as  Magistrate, 
ordered  the  matter  to  be  made  over  to  the 
Police,  it  was  held  that  this  did  not  amount  to 
the  institution  of  a  criminal  charge  under 
Crim,  Pro.  Code.  In  the  case  of  a  prosecution 
under  Act  XX  of  1866,  a  Magistrate  has  full 
power  to  entertain  and  finally  adjudicate  on  the 
charge,  aod  is  not  bound  to  commit  to  the 
Sessions  ;  the  words  in  s.  95  of  that  Act,  "  all 
prosecutions  under  this  Act  shall  be  instituted 
before  a  person  exercising  the  powers  of  a 
Magistrate,"  being  interpreted  to  mean  that 
the  whole  of  a  criminal  trial  from  complaint  to 
adjudication  shall  be  carried  out  before  and  by 
the  same  person.  In  re  ASHANOOLLAH,  10 
W.R.  Cr.  21  =  6  B,L.R  693,  Note 

(43) — S.  83 — Jurisdiction  of  Sessions  Judge 
to  try  offences  under  Registration  Act.  —The 
SessioQS  Judge  can  try  a  case  of  abetting  false 
personation  of  a  witness  before  a  Registrar  of 
Assurances,  under  s.  95.  Registration  Act,  1866. 
The  word  "  instituted  "  in  that  section  should 
be  construed  to  mean  "commenced."  QUEEN  v. 
SHEOGOLAM  Das,  15  W.R.  Cr.  58  =  6  B.  L,  R. 
F.B.  692. 

(44) — S.  83 — Power  of  Sub-Registrar  to  in- 
vestigate—Crim.  Pro.  Code  (1861),  s,  66 — Sanc- 
tion to  prosecute. — A  Sub-Registrar  under  Act 
XX  of  1866,  has  no  power  to  investigate  regard- 
ing the  committal  of  an  offence  committed 
before  him  for  registration  of  any  document,  but 
should  cause  the  complainant  to  proceed,  under 
s.  66,  Grim.  Pro.  Code,  before  the  Magistrate, 
or  before  an  officer  authorized  to  receive  such 
complaint.  QUEEN  v.  HariDAS  KuNDU,  4 
BLR.  App.  69  =  13  W.R.  Cr.  21. 

(45)— S.  83— See  Nos.  39  and  40,  supra. 

(46)— S.  M— Sub- Registrar's  office  if  a  Court 
— Jurisdiction  of  Magistrate — Crim..  Pro.  Code 
(1872),  ss.  435  and  ^m— Penal  Code,  s.  228— 
Evidence  Act,  s.  3— A  Sub- Registrar  is  a  public 
officer  ;  his  proceedings  are  judicial  procee'iiogs 
within  the  meaning  of  s.  228,  Penal  Code  ;  and 
his  Court  is  a  Court  within  the  meaning  of  that 
word  in  the  Evidence  Act.  Where,  in  a  case 
under  s.  228,  the  Sub-Registrar,  before  whom 
the  offence  was  committed,  did  not  proceed 
under  s,  435  or  436,  Crim.  Pro.  Code  (1872),  it 
was  held  that  a  Magistrate  had  no  jurisdiction. 
In  re  Sardharee  Lall,  22  W.R.  Cr.  10  =  13 
B.L.R.  App.  40. 

(47)— S.  84— See  No,  3,  supra. 

Act  IV  of  1877  (Presidency  Magistrate's  Coort- 

fees). 

[Short  title  given,  act  XiV  of  1897. 
Rep.  (except  s.  57),  act  X  of  1882.] 
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Act  IV  of  1877  (Presidency  Magistrate's  Court- 
fees) — contiyiued. 
(1)  — S.  Z9— Municipal  corporationnot  apublic 
servant—  Preliminary  sanction  of  Oovernment  not 
necessary. — A  municipal  corporation  not  being 
a  public  servant  within  the  meaning  of  s.  39  of 
Act  IV  of  1877  may  be  proseouted  under  the 
Penal  Code  without  the  preliminary  sanction  of 
the  Government  required  by  that  section.  In  re 
Municipal.  Corporation  of  the  Town  op 
Calcutta,  1  J.G.  70. 

(2)— S.  39  —  Municipal  corporation  not  a 
publicservant. — A  Corporation,  like  the  Calcutta 
Municipality,  is  not  a  public  sprvant,  so  as  to 
require  the  previous  sanction  of  the  Government 
for  the  purpose  of  its  being  prosecuted  under 
the  Penal  Code.  EMPRESS  v.  MUNICIPAL 
Corporation  op  the  Town  of  Calcutta, 
3C.  758  =  2  CL  R.  520. 

(3) — S.  il— Appeal. —  Held  that  there  was  no 
appeal  from  the  order  of  a  Judge  of  the  High 
Court  directing  a  prosecution  under  a.  41  of  the 
Presidency  Magistrates  Act.  In  the  matter  of 
Janokey  Nath  Roy,  2  C.  466. 

(4)  — S.  87— Discharge  of  accused  by  Presi- 
dency Magistrate,  effect  of —Malicious  prosecu 
tion.—  The  discharge  of  an  accused  person  by  a 
Presidency  Magistrate  under  s.  87  of  the  Act  is 
Buch  a  termination  of  the  prosecution  as  entities 
the  accused  to  maintain  an  action  for  malicious 
prosecution.  VENU  v.  COORYA  NARAYAN,  6 
B.  376  =  6  Ind.  Jar.  533  =  Chitty'8  S.C.CR. 
106.     [fl.,  19  B.  717.] 

(5) — S.  87,  expl.  2 — Examination  of  loitnesses 
upon  revival  of  prosecution.  —  Upon  the  revival 
of  a  prosecution  in  which  the  accused  has  been 
discharged,  all  the  witnesses,  on  whose  evidence 
the  prosecutor  intends  to  rely,  as  justifying  the 
committal  of  the  accused,  must  be  examined 
before  the  Magistrate  ;  and,  if  any  of  them  were 
examined  at  the  time  of  the  original  prosecu- 
tion, they  must  be  examined  de  novo.  A  revival 
of  a.  prosecution  is  not  a  continuation  of  the 
original  prosecution,  from  which  the  accused 
has  been  discharged.  EMPRESS  v.  Chunder 
Nath  Dutt,  8  C.  I2l  =  4i  C  L.R.  305 

(6) — S.  124 — Dismissal  of  complaint  for 
default  after  partial  hearing  by  Presidency 
Magistrate — Institution  of  fresh  proceedings- — 
An  order  of  dismissal  under  s.  124  of  the  Presi- 
dency Magistrates'  Act  (IV  of  1877)  does  not 
operate  as  an  acquittal  and  is  uo  bar  to  the 
revival  of  frenh  proceedings.  EMPRESS  v. 
Thompson,  6  C  523  =  8  C.L.R.  106  =  4  Shome 
L.R.  85.  [B.,  9  C.  397,  Rat.  Un.  Cr,  0.  422  = 
13  B.  384.] 

(7) — S.  129 — Prosecutionby  Advocate  or  Attor- 
ney before  Presidency  Magistrate. — With  the 
exception  of  certain  officers,  such  as  the  Advo- 
cate-General, Standing  Counsel,  Government 
Solicitor,  &c  ,  no  counsel  for  attorney  can 
claim  the  right  of  conduct  of  a  prosecution 
before  the  Presidency  Magistrate    without  his 
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Act  lY  of  1877  (PreBidency  Magistrate's  Court- 
fees) — continued. 

permission.    EMPRESS  v.  BUTOKRISTO  Dass, 
6  C.  59  =  6  0. L.R.  374. 

(8)— S.  1-29  -See  LEGAL  PRACTITIONERS- 
ADVOCATE,  6  C.  59=6  C.L.R,    374. 

(9)— 8.  129— See  LEGAL  PRACTITIONERS- 
ATTORNEY,  6  C.  69=6  C.L.R    374. 

(10)~S.  l&l—Pleaof  guilty— Appeal.— The 
proviso  to  s.  161  of  Act  IV  of  1877  provides 
that,  when  an  accused  person  has  been  con- 
victed on  his  own  plea,  no  appeal  shall  lie, 
except  as  to  the  extent  or  legality  of  the 
sentence,  although  he  is  sentenced  for  a  term 
exceeding  six  months  or  to  fine  exceeding 
Rs.  200.  The  object  of  this  proviso,  construed 
in  its  plain  and  obvious  sense,  is  to  limit  the 
right  of  appeal,  when  the  accused  has  pleaded 
guilty,  to  such  matter  as  may  be  a  special 
ground  of  complaint  with  respect  to  the 
sentence  as  distinguished  from  the  conviction 
itself,  whether  on  the  ground  that  the  extent 
of  the  sentence  is  beyond  what  the  circum- 
stances of  the  case  required,  or  that  the  sentence 
is  illegal  as  not  authorized  by  law.  EMPRESS 
v.  Japar  M.  Talab,  5  B.  85  =  5  Ind.  Jur.  428. 

(11) — S.  167 — Sentences  by  Presidency  Magis- 
trate when  appealable.-  S.  167  which  gives 
jurisdiction  to  the  High  Court  to  entertain  an 
appeal  from  the  sentence  of  a  Presidency 
Magistrate  refers  in  terms  to  a  sentence  of 
imprisonment  exceeding  six  months  or  fine 
exceeding  Rs  200.  It  does  not  refer  either  to 
a  sentence  which  awards  imprisonment  and 
fine  or  to  any  alternative  imprisonments  in 
default  of  payment  of  fine.  The  words  of  the 
section  are  confined  in  their  meaning  to  sub- 
stantive sentences  and  cannot  be  extended  to 
include  an  award  of  imprisonment  in  default 
of  payment  of  fine,  the  operation  of  which  is 
contingent  only  on  the  fine  not  being  paid.  In 
the  matter  of  J 0TB. kB.kU  Davay,  2  M.  30  =  1 
WjBir525.  [J?'..  16  C.  799  ;  iJ.,  33  0.  1036  =  4 
C.L.J.  408.] 

(12)— S.  168 — Discharge  by  Presidency 
Magistrate — Setting  aside*— '^he  only  course  to 
be  taken  in  seeking  to  set  aside  an  order  of 
discharge  by  a  Presidency  Magistrate  having 
been  laid  down  in  s.  168  of  the  Presidency 
Magistrates'  Act,  which  confines  the  right  of 
appeal  to  Government,  a  complainant,  who  is 
a  private  individual,  cannot  indirectly  obtain 
what  is  denied  to  him  by  the  law,  by  invoking 
the  aid  of  the  High  Court's  extraordinary 
powers  under  s.  15  of  the  Charter.  In  the 
matter  of  POONA  CHURN  Pal,  7  C  ill.  [F., 
Rat.  Un.  Cr.  C.  335;  R.,  9C.  397.] 

(13) — S.  170 — Copies  of  order  by,  and  deposi- 
tions before,  Presidency  Magistrates,  right  to 
— Refusal  by  Presidency  Magistrate  to  grant 
copies — Interference  of  High  Court — S.  15  o/  the 
Charter  Act— Specific  Retief  Act,  1977,  ss.  7,  45. 
— All  prosecutors  whose  charges  are  dismissed 
by    the    Presidency    Magistrate,   are  afieoted, 
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Act  lY  of  1877  (Presidency  Magistrate's  Court- 
fees)— co^icZwded. 

within  the  meaning  of  s.  170  of  the  Presidency 
Magistrates'  Act,  by  the  order  of  discharge, 
so  as  to  entitle  them  to  obtain  copies  of  the 
order  made  by  th&  Magistrate  and  the  deposi- 
tions. On  a  refusal  by  a  Presidency  Magistrate  to 
grant  copies  of  his  order  of  dismissal  and  deposi- 
tions to  a  prosecutor,  the  High  Court  can, 
certainly  under  s.  15  of  the  High  Courts 
Charter  Act,  and  also  under  s.  45  of  the 
Specific  Relief  Act,  compel  the  Magistrate  to 
grant   such   copies.     EMPRESS   v.  DlNONATH 

ROY  ;  Bank  of  Bengal  v.  Dinon.^th  Roy, 
8  C.  166==10  C.L.R.  190. 

(14)— S.  IM—See  HUSBAND  AND  WIFE,  7 
B.  180. 

Act  X  of  1877  (Code  of  Civil  Procedure). 

[Rep.,  ACT  XIV  OF  1882.] 
(l)_Sg.     182,    183  —  See   EVIDENCE    ACT, 
1872,  s.  91,  6C.  762  =  8  C.L.R.  292. 

(2)— S.  183  — See  No.  1,  supra. 

(8)— Ss.  341  and  342— See  CONTEMPT  OF 
COURT,  4  C.  655. 

(4)— S.  342— See  No.  3,  supra. 

(5)— S.  &bl— "Revenue  Court,'''  whether  a 
Court  of  Civil  Jurisdiction. — The  term  "  any 
Court  of  Civil  jurisdiclion"  m  s.  651,  is  used 
for  the  purpose  of  including  all  Couns  of  Civil, 
in  contradistinction  to  Criminal  Courts.  A 
Revenue  Court  being,  therefore,  a  Court  of 
Civil  jurisdiction,  the  provisions  of  s.  651  are 
applicable  to  a  person, who  escapes  from  custody 
under  the  warrant  of  a  Revenue  Court. 
Empress  OF  INDIA  V.  harakhNath  Singh, 
4  A.  27. 

Act  XY  of  1877  (Limitation). 

[REP.,  ACT  IX  OF  1908.] 

(1)— S.  5,  sch.  II,  art.  155  (  =  s.  4,  art.  155 
of  1908) — Grimhial  appeal. — The  provisions  of 
the  Limitation  Act  are  to  be  applied  with  as 
much  strictness  in  criminal  cases  as  they  are 
in  civil  cases.  That  the  appellant  did  not 
know  that  he  had  a  right  of  appeal  or  that  he 
thought  his  relatives  would  prefer  an  appeal  is 
not  a  sufficient  cause  under  s.  5  of  Act  XV  of 
1877  for  not  presenting  his  appeal  in  time. 
Queen-Empress  v.  bhoni  Ram,  A.W.N. 
1891,  10. 

(2)— S.  5,  art.  151— Delay  in  filing  appeal- 
Excuse  of  delay.S.  5  of  the  Limitation  Act 
gives  the  Courts  a  discretion,  which,  in  respect 
of  jurisdiction,  is  to  be  exercised  in  the  way  in 
which  judicial  power  and  discretion  ought  to 
be  exercised,  upon  principles  which  are  well 
understood ;  the  words  "  sufficient  cause  "  receiv 
ing  a  liberal  construction,  so  as  to  advance 
substantial  justice,  when  no  negligence,  nor 
inaction,  nor  want  of  bonayides  is  imputable 
to  the  appellant.  Delay  in  the  filing  of  an 
appeal  ought  not  to   be  excused,  unless  there 
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are  special  circumstances,  namely,  a  misleading 
by  the  other  side  or  a  mistake  in  the  office  itself 
or  some  sudden  accident  which  could  not  be 
foreseen.  EMPEROR  v.  SHIVA  ADAR,  9  Bom. 
L.R.  893=  6  Cr.  L.J.  221.     (13  M.  269,  R.) 

(3)— S.  5,  art.  157  —Appeal  hy  Government 
from  acquittal — Limitation.— Art.  157  of  the 
Limitation  Act,  which  provides  a  period  of  six 
months  for  appeals  by  Government  from 
acquittal  is  subject  to  the  provisions  of  s.  5  of 
the  same  Act,  which  allows  the  Court  to  receive 
an  appeal  after  the  time  limited  when  the 
appellant  satisfies  the  Court  that  he  bad  suffi- 
cient cause  for  not  presenting  the  appeal  in  due 
time.  In  re  GOVERNMENT  PLEADER,  1  Weic 
791  =  2  Weir  462. 

(4!— S.  12  (  =  s.  12  of  190Q)- Exclusion  of 
time  in  obtaining  copy  of  judgment. — The  time 
taken  in  obtaiumg  a  copy  of  the  judgment  must 
be  excluded  in  an  appeal  by  the  accused,  in 
computing  the  period  of  limitation.  In  the 
ma«er  o/jHABBU  Singh,  10  G   642. 

(5)— S.  12  —  See  APPEAL—  General,  5 
P.  R   1888,  Cr. 

(6)— S.  12— See  SANCTION  TO  PROSECUTE 

— EXPIRY  OF  Sanction  and  Limitation, 
1  Weir  789  =  2  Weir  200. 

^7)  S.  12,  sch.  II,  art.  15i- Appeal  by  per- 
sons in  jail— Tt7ne  taken  in  obtaining  copies  of 
judgment. — For  the  purpose  of  computing  the 
period  of  limitation  for  an  appeal  from  a  sen- 
tence of  criminal  Court  by  a  person  in  jail,  the 
time  taken  in  forwarding  applications  for  copies 
and  in  transmission  of  such  copies  to  the  jail, 
as  well  as  the  time  occupied  in  the  actual  pre- 
paration of  copies  in  the  office  of  the  Court,  by 
which  the  judgment  or  order  was  passed,  is  to 
be  included  in  "  the  time  requisite  for  obtain- 
ing a  copy,"  within  the  meanins  "^f  s.  12  of 
the  Limitation  Act.  QUEENEMPRESS  v. 
Lingaya,  9  M.  258  =  1  Weir  789, 

(8)— S.  18  (  =  3.  18  of  1908)— See  ACT  XII 
OF  1882,  s.  11,  20  B.  543. 

(9)- S.  26  (  =  9.  26  of  1908)  — See  DISPUTE 
AS  TO  Possession  of  Immoveable  pro- 
perty, 13  G.W.N.  859  =  3  Ind.  Cas.  468. 

(10)- S.  28— See  CRIM.  PRO.  CODE  (1898), 
s.  146,  26  M.  410. 

(10-a)— S.  28.  art.  47— Sec  GRIM.  PRO. 
CODE  (1898).  s.  145,  9M,L.T.  91=I2Gr.  L.  J. 
47  =  9  Ind.  Cas.  285. 

ai) -Art.  il  {  =  art,  il  of  1908)— Order  of 
attachment  under  Grim. Pro. Code  (1861),  s.  318 
nature  of. — The  plaintiS  sued  for  the  establish- 
ment of  his  proprietary  right  to,  and  possession 
of,  a  certain  ghat  or  bathing  place.  The  lower 
Courts  held  that  the  euit  was  barred  by  limita- 
tion under  cl.  46,  sch.  II,  Act  IX  of  1871,  the 
suit  not  having  been  brought  within  three  years 
from  the  date  on  which  the  Magistrate,  acting 
under  Ch.  XVIII  of  Act  XXV  of  1861,  passed 
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an  order  directing  that  the  plaintiff  and  one  of 
the  defendants  to  the  suits  should  put  in 
personal  recognizances  of  Rs.  500  each  and  that 
the  Tahsildar  should  wara  the  parties  not  to 
go  near  the  bathing  place  until  a  competent 
Court  had  settled  the  quarrel  beiween  them, 
the  lower  Courts  being  of  opinion  that  the 
latter  portion  of  the  order  amounted  to  an 
attachment  of  the  property  in  dispute  under 
B.  319,  Act  XXV  of  1861.  It  was  held  that 
the  order  to  the  Tahsildar  was  not  an  attach- 
ment contemplated  by  that  section.  DURGA 
V.  MANGAL,  7  N.W.P.  35. 

(12)  — 4r<.  47  (s.  1,  cl.  7  of  Act  XIV  of  1859) 
—Magistrate's  order  of  attachment. — Where  a 
Magistrate  passed  an  order  for  attachmeni.  on 
the  finding  that  neither  uf  the  p!\rlies  then  at 
issue  was  in  possession,  heli  that  it  was  an 
order  respecting  possession  within  the  meaning 
of  oL  (7),  s.  1,  Aot  XIV  of  1859,  and,  therefore, 
the  limitation  provided  by  the  niause  was  not 
applicable.  Ghuj  Mull  v.  Khyratee,  3 
Agra  65.      [R.,  2  Bom.  L.R.  93.] 

(13)— 4»-Z.  47 — Order  as  to  pasiession  under 
Crim.  Pro.  Code  (1861),  s.  '318.— Held,  that 
s.  1,  cl.  (7),  Aot  XIV  of  1859,  was  not  applic- 
able to  an  order  passed  under  s.  318,  (Jrim.  Pro. 
Code,  1861.  DOORJUN  SlNCiH  v.  SHIBBA.  3 
N.W.P.  171. 

(14) — Art.  il  — Verbal  order  cf  Magistrate 
under  Act  IV  o/  1840. — A  verbal  order  of  the 
Magistrate  under  Act  IV  of  1840  cannot  be 
regarded  as  an  order,  or  award  within  the 
meaning  of  the  term  of  cl.  7,  s.  1,  Act  XIV  of 
1859.  ALTAFHOSSEIN  V.  TASUD-DOOK  IfOS- 
BEIN,  2  Agra  87. 

(15) -Art,  il—Act  XIV  o/ 1859,  s.  1  (7)— 
Limitation  for  suits  for  possession — Crivt  Pro. 
Code  (1861),  s.  318.— The  provisions  of  s.  318, 
Crim.  Pro.  Code  (1861),  difijr  from  those  of 
Act  IV  of  1840  in  many  important  respects. 
No  period  of  limitation  is  prescribed  in  s.  318, 
Crim.  Pro.  Code,  within  which  a  suit  must  be 
brought  to  set  aside  the  Magistrate's  award 
made  under  that  section.  GOBIND  CHANDER 
SHAHA  V.  ASHRUF  Ali  Mbah,  8  W.R.  490. 

(16) — Art.  47 — Dispossession  under  s.  313, 
Crim.  Pro.  Code  (1861). — A  plaintiS  was  found 
to  have  been  dispossessed  from  land  by  a  Magis- 
trate's order  under  s.  318,  Crim.  Pro.  Code. 
Held  that  his  right  of  suit  for  possession  was 
not  barred,  under  cl.  7,  s.  I,  Act  XIV  of  1859, 
by  the  lapse  of  more  than  three  years  from 
the  date  of  the  Magistrate's  order.  UNDHOOB 
Nar'ain  V.  chuttar  Dharbe  Singh,  9  W. 
R,  480.      [F..  17  W.R.  i281.] 

(17)  —Art.  47 — Order  to  record  letter  ending 
proceedings, — Where,  in  consequence  of  certain 
proceedings,  under  Act  IV  of  1840,  a  letter  was 
written  by  a  Judge  directing  the  Magistrate  to 
leave  certain  maliks  not  in  possession  of  certain 
derah  in  dispute  to  their  civil  remedy,  and  the 
Magistrate  ordered  the  Judge's  letter  to  be  put 
with  the  record,  held  that  such  order  was  not 
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an  order  in  the  sense  of  Aot  XIV  of  1859,  s.  1, 
cl.  7.  MOSHAHEB  ALI  V.  NUND  KiSHORE, 
20  W.R.  316. 

(18) — Art.  47 — Order  dismissing  complaint 
under  Act  IV  of  1840.— Where  a  Magistrate 
passed  an  order  dismissing  a  compLtint  under 
Act  IV  of  1840,  on  the  ground  that  the  com- 
plainant hrtd  not,  been  forcibly  dispos'^essed,  it 
is  not  a  binding  award  to  which  cl.  7.  s.  1,  Act 
XIV  of  1859,  would  apply.  HURBONATH 
CHOWDHRY  V.  HURBB  Lall  SHAHA.  11  W.R. 
477. 

(19)— Art.  4:7— Act  IX  of  1871,  art.  AG.— Held 
that  art.  47  can  only  apply  between  the  parties 
whose  possession  has  been  confirme'l  by  the 
Magistrate  and  etch  one  of  the  parties  to  that 
proceeding  who  claimed  against  them.  It  does 
not  apply  in  favour  of  one  of  the  parties  who  has 
subsequently  sucaeeded  by  regular  suit  in  oust- 
ing the  parties  put  in  possession  by  the  Magis- 
trate. AUKHIL  CHUNDER  CHOWDHRY  v. 
MIRSA  DEDAWAB  HOSSEIN,  6C.L.R.  93.  (2  B. 
L.R.  A.C.  554,  3  B.L.R.  Appz-  122,  cited  )  [D., 
23  C,  731.] 

(20' — Art.  47 — Possession  of  proper 'y  — Order 
by  Magistrate— Suit  to  recover — The  period  of 
limitation  (three  years  prescribed  by  art.  47, 
Limitation  Aot,  1877,  for  a  suit  to  recover 
property  that  was  the  subject  of  an  order  under 
s.  530,  Crim.  Pro.  Code,  counts  from  the  date 
of  the  Magistrate's  order,  and  not  from  that 
of  a  confirmation  order  by  the  Sessions  Judge. 
The  above  article  has  reference  to  immoveable 
as  well  as  to  moveable  property.  KANGALI 
CHURN  8HA  v.  ZOMURRUDONNISSA  KHa- 
TOON,  6C.  709  =  8  C.L.R.  151.  (1  M.  309, 
Appr.) 

(1\)—Art.  Al—Act  IX  of  1871,  sch.  II,  cl.  46. 
—  The  three  years  rule  prescribed  by  art.  46  does 
not  apply  to  a  case  where  attachment  proceed- 
ings are  recorded  and  properties  put  in  the 
charge  of  the  Sab-Magistrate  because  the 
previous  posfessor  is  unascertained.  AKILAN- 
DAMMAL  V.  PERIASAMI  PlLIiAI.  1    M.    309  =  2 

Ind.  Jur.  98.  [-4|jpr.,  6  C.  709  (711) ;  fl.,  26 
M.  410  (413);  20  A.  120  (123)  =  17  A.W.N. 
214] 

(22) — Art.  Al— Order  under  s.  145,  Orim.Pro. 
Code.— Art.  47  applies  to  all  the  parsons  bound 
by,  or  parties  to,  an  order  under  s.  145,  Crim. 
Pro.  Code,  and  to  any  other  persons  claiming 
under  or  through  any  such  persons  under  the 
title     derived      subsequent     to      the       order. 

jogendra  kishore  roy  chowdhry  v. 
Brojendra  Kishore  Roy  Chowdhry,  23 
C.  731,  F.B.  (6  C.L.R.  93,  D.)  [R.,  28  B.  215 
=  5  Bom.  L.R.  932.] 

(23)  —Art.  47 — Scope  of  article  —Scope  of  order 
by  Magistrate,  the  order  being  under  s.  145, Crim. 
Pro.  Code,  1832  (corresponding  withs.  530,  Criin. 
Pro.  Code.  1872).— Art.  47  contemplates  a  right 
to  sue  in  ejectment  being  in  existence  at  the 
time  of  the  passing  of  an  order  under  s.  145, 
Crim.  Pro.   Code,    1882 ;  that   is,  it  only  bars 
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Act  Xy  of  1877  (Limitation)— con^inwed. 

those  parties  to  the  order,  who,  at  the  date  of 
it,  had  a  right  to  eject  the  successful  party  in 
the  proceedings  in  the  Criminal  Court.  BOLAI 
CHAND  GHOSAL  V.  SAMIRUDDIN  MANDAL, 
19  C.  646.  [iJ,,  14ML.T.  392  =  1913  M.W. 
N.  871  =  21Ind.  Cas.  564.J 

(28-a)— Art,  47— See  No.  10a,  swpra. 

m)—Aris.  47,  142,  144  (=^arts.  47,  142, 
144  of  190SJ  — Cnw.  Pro.  Code,  1882,  s.  146— 
Property  attached  under  the  section — Suit  for 
possession. — A  suit  for  possession  of  immoveable 
property  attached  under  s.  146,  Grim.  Pro. 
Code,  is  not  governed  either  by  art.  47  or  art. 
120,  but  is  governed  either  by  art.  142  or  art. 
144,  GOSWAMI  RaNCHOR  LALJI  V.  SRI  GIR- 
DHARIJI,  20  A.  120  =  A.W.N.  1897,  214.  (3 
Agra  65,  1  M.  809,  B.)  [Rel.  on,  16  C.W.N. 
1073  =  16  Ind.  Cas.  620;  Cons.,  26  M,  410.] 

(25)— Art,  142— See  No,  24,  supra. 

(26)— Art.  144  (  =  art.  lU of  1908^ -Possession 
— Lands  under  attachment  by  Magistrate— S.  14.6, 
Crim.  Pro.  Code. — Lands  under  attachment 
by  a  Magistrate  under  s.  146,  Crim.  Pro.  Code, 
are  presumed  to  continue  in  possession  of  the 
person,  who  is  afterwards  found  to  have  title 
thereto.  Where  a  person,  who  is,  afterwards, 
found  to  have  a  title  to  a  property,  receives 
from  the  Magistrate  the  rents  and  profits  thereof 
for  the  period  during  which  it  was  held  under 
attachment  by  the  latter,  under  s.  146,  Crim. 
Pro.  Code,  he  is  held  to  be  in  constructive 
possession  thereof,  until  withdrawal  of  such 
attachment.  Limitation  does  not  run  against 
him  during  such  period.  JagaBANDHU  Bhat- 
TACHARJEE  V.  HARIMOHAN  ROY,  1  C.W.N. 
569.  [B.,  3  A.L.J,  680  =  A.W.N.  1906,  286, 
29  A.  90,] 

(27)— Art.  144— See  No.  24,  supra. 

(28)-Art.  154— See  No.  7,  supra. 

{29)— Art.  155  {  =  art.  155  of  190!i)— Appeal 
from  the  Resident's  Court,  Bangalore— Limita- 
tion.— Where  a  person  defended  by  counsel  on  a 
criminal  charge  interfered  in  the  exammation 
of  a  witness  and  made  a  defamatory  statement 
with  regard  to  his  character  was  charged  with 
defamation  and  convicted  in  the  Resident's 
Court,  Bangalore,  held,  an  appeal  to  the  High 
Court,  preferred  more  than  sixty  days  after  the 
conviction,  should  be  admitted.  HAYES  v. 
CHRISTIAN,  15  M.  414  =  1  Weir 588  =  2  M.L  J 
142.  [E.,  17  B.  573,  36  M.  216  =  14  Ind.  Cas. 
659  =  11M.LT.  416  =  13  Cr.  L.J.  275  =  23  M. 
L.J.  39  =  1912  M  W.N.  476.  9  Cr  ,  L  J.  276  =  5 
M.L.T.  256,  9  Cr.L.J.  385  =  19  M.L.J.  217  =  6 
M.L.T.  15,  1  Ind.  Cas.  799,  248,  3  L.B.R.  255. 
1  Weir  519.] 

(30)— See      APPEAL — APPEAL    FROM     AC- 
QUITTAL, 2  C.  436,  F.B. 

(31)— Art.  155— Sec  No.  1,  supra. 
(32)— Art.  157— See  Nos.  2  and  3,  supra. 


I. — Imperial  Acts — continued. 

Act  XY  of  1877  (Limitation) — concluded. 

{33)— Art.  178  (  =  art.  181  of  1908)--Cnm.  Pro, 
Code  (1882)i  s.  195— Application  for  sanction  to 
prosecute— Limitation. — Rules  of  limitation  are 
foreign  to  the  administration  of  criminal  justice, 
and  it  is  only  by  express  statutory  provision  that 
any  rule  of  limitation  can  be  made  applicable 
to  criminal  cases.  There  is  no  fixed  period  of 
limitation  for  making  an  application  for  sanc- 
tion under  s.  195,  Crim.  Pro.  Code.  Art.  178, 
Limitation  Act,  has  no  reference  to  applioationa 
arising  out  of  proceedings  under  the  Code  of 
Criminal      Procedure.       Queen-EMPRBSS    v. 

Ajudhia  Singh,  10  A.  3so=  AWN.  1888,  92 
=  13  Ind.  Jur.  Z6.[Appl.,  20  B.  543  ;  B.,  11  C 
P.L.R.  141.  13  Cr.  L.J.  209  =  11  Ind.  Cas.  305 
=  22  M.L.J.  419  =  11  M.L.T.  367  =  1912  M. 
W,N.  499.] 

Act  I  of  1878  (Opiara). 

[Rep.  in  part,  act  IV  op  1894 ;  Rep.  in 

PART,    AND    amended,    ACT    XII     OF    1891. 

Declared  in  force— in  the  Santhad 
Parganas,  Reg.  HI  of  1872,  s.  3,  as  amend- 
ed BY  Reg.  Ill  OF  1899,  s.  3;  in  the  angul 
District,  Reg.  I  of  1894,  s.  3  ;  in  British 
Baluchistan,  Reg.  I  of  1890, s. 3;  in  Upper 
Burma  (except  the  Shan  states),  act 

XIII  OF  1898,  S.  4.] 

(1) — Opium  cases— Undue  severity  of  sentence 
— Measure  of  reward,  —  Rewards  in  opium 
cases  should  not,  in  the  absence  of  excep- 
tional circumstances,  usually  exceed  Rs.  5 
for  each  ^  tola  of  opium  found.  Magistrates 
should  be  careful  so  to  limit  a  reward  as  to 
leave  no  doubt  that  it  can  be  paid  out  of  the 
fine  and  value  of  the  opium  combined.  QUEEN- 
Empress  v.  AH  Kyin,  L.B.R.  1872—1892, 
568. 

(2) — Opium  cases — Undue  severity  of  sentence 
—  Court  to  be  guided  by  sound  principles — 
Measure  of  reward. — In  dealing  with  opium 
cases  the  Courts  must  be  guided  by  sound 
principles,  and  must  not,  by  the  imposition  of 
ruinous  fines  for  petty  offences,  render  the 
administration  of  the  law  unbearable.  Rewards 
in  such  cases  must  be  regulated  by  the  quantity 
discovered  and  the  amount  of  the  fine  which  it 
is  reasonable  to  inflict.  QUEEN-EMPRESS  v. 
MIHET  Pu,  L.B.R.  1872—1892,  567.  (LB.R. 
1872-1892,  368,  425,  546,  B.) 

(3) — Possession  of  opium  with  intention  of 
seizing.— The  accused  kept  2Jg  tolas  of  opium 
in  his  possession  with  the  intention  of  selling 
it.  Held  that  he  did  not  thereby  contravene 
any  rule  under  the  Opium  Act.  QUEEN- 
Empress  V.  Lalu  Khem  Chund,  Rat.  Un. 
Cr.  C.  287  =  Cr.  Rg.  23  of  1886. 

(4)— S,  3— Crim.  Pro.  Code  (1882),  s.  191— 7m- 
porting  opium  into  British  Lidia  without  license 
— Jurisdiction. —  A  Second-Class  Magistrate 
cannot  refuse  to  take  up  a  case  of  importing 
opium  into  British  India  without  a  Iicense» 
although  empowered,  under  s,  191,  Crim.  Pro. 
Code,  and    s.   3  of  the  Opium  Act,  to  take 
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Act  1  of  1878  (Opium) — continued. 

oognizance  of  the  offence  and  try  the  case, 
merely  on  the  ground  that  the  gravity  of  the 
offeQce  required  severer  punishment  ihan  he 
was  competent  to  inflict.  QUEEN-EMPRESS 
V.  Gema,  Rat.  Un.  Cr.  C.  375  =  Cr.  Bg.  23  of 
1888. 

(5) — S.  3 — License  to  possess  opium — Eight  to 
have  opium  transported  from  one  place  to 
another. — The  accused,  having  a  license  for 
possession  of  opium  as  a  medical  practitioner 
limited  to  one  seer,  or  eight  pallams,  sent  his 
servant  to  another  place  to  buy  four  pallams  of 
opium  from  a  licensed  vendor  of  opium.  The 
servant  purchased  the  opium  and  took  it  to  the 
accused  at  Madras.  Held,  that  the  accused  was 
guilty  of  the  offence  of  transporting  opium  by 
sending  his  servant  to  bring  opium  to  Madras, 
which  was  illegal,  except  under  Rules  VIII  to 
XIII  of  the  Opium  Act,  and  the  license,  which 
the  accused  held,  did  not  authorise  such  trans- 
port either  expressly  or  impliedly.  Qucere. — 
Whether,  if  the  accused  had  carried  the  opium 
himself,  the  license  to  possess  the  opium  would 
necessarily  imply  a  right  to  transport  it  with 
him  and  so  override  the  prohibition  of  trans- 
port ?  Queen-Empbess  v.  RAMANUJAM.  13 
M.  191  =  1  Weir  834. 

(6) — S.  Z— Investiture  of  powers— Crim.  Pro. 
Code,  s  ZQ  —  Magistrate — 'Specially  empowered' 
— Notification  by  Government  empoxcering  all 
second-class  Magistrates  to  try  cases  under  the 
Opium  Act,  if  amozmts  to  'specially  empowered' 
— Jurisdiction. — The  word  '  specially  '  in 
'  specially  empowered '  occurring  in  s.  3  of  the 
Opium  Act,  is  used  in  speaking  of  individuals 
and  in  contrast  with  the  word  'generally.' 
When,  by  a  notification  of  the  Government,  a 
class  of  officials  is  invested  with  powers  to  try 
certain  offences,  such  officials  are  only  '  gene- 
rally empowared'  and  not  'specially  empowered.' 
The  language  of  s.  39  of  the  Grim.  Pro.  Code 
compared.  Per  Seshagiri  Aiyar,  J. — The 
notification  empowering  all  seoond-class  Magis- 
trates to  try  such  offences  is  ultra  vires  of  the 
powers  given  by  the  Act,  as  its  effect  is  to  enlarge 
the  definition  of  'Magistrate'  as  given  therein. 
Mahomed  Kasim  v.  king-Emperor,  2  L. 
W.  233. 

(7) — Ss.  3  and  i — Beinchi  removed  from  pipe 
and  reserved  for  further  use  is  a  preparation. — 
Beinchi  or  Pyaungchi  which  is  the  refuse  of 
the  opium  pipe  is,  when  removed,  from  the  pipe 
and  reserved  for  further  use,  a  preparation  of 
opium  within  the  meaning  of  s.  3  of  the  Opium 
Act,  and  its  possession  is  illegal  under  s.  4, 
inasmuch  as  it  is  not  permitted  by  the  rules 
framed  under  the  Act.  QueeN-EMPBESS  v. 
Nga  Paw  Gale,  L.B.R.  1872—1892,  617. 

(8) — Ss.  3,  4,  9— Illicit  possession  of  opium- 
Jurisdiction— Extradition  Act  (XXI  of  1879), 
ss.  4,  5 — Government  of  India  Notification 
No.  1007-1,  dated  I8th  March,  1884.— In  this 
case  the  accused  was  convicted  by  the  District 
Magistrate  of  Gurgaon,   under  s.  9  on  a  charge 
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of  illicit  possession  of  opium.  The  case  for  the 
prosecution  was  that  the  accused  took  delivery 
of  four  mautids  of  poppy  heads,  at  the  Railway 
Station  of  Bawal  on  the  Rajputana-Malwa 
Railway.  The  Sessions  Judge,  on  appeal,  ac- 
quitted the  accused,  on  the  ground  that  he  had 
been  convicted  of  an  offence  against  No.  32 
of  the  rules  framed  under  s.  5  and  s.  13  of  the 
Act,  which  forbids  the  importation  of  opium 
"  into  the  Punjab,"  and  that,  conceding  that 
I  of  1878  was  in  force  in  Bawal,  yet  Bawal  was 
not  "  in  the  Punjab  "  within  the  meaning  of 
the  Rules  under  the  Act.  Held,  on  an  appeal  by 
the  Local  Government,  that,  under  s.  9  of  the 
Act,  the  possession  of  opium  in  contravention 
of  the  Act  being  penal,  as  well  as  possession  in 
contravention  of  rules  made  under  s.  5  of  the 
Act,  it  was  (assuming  the  possession  to  be 
proved)  for  the  accuoed,  and  not  for  the  prosecu- 
tor, to  establish  that  possession  of  four  maunds  of 
opium  was  permitted  by  the  rules  made  under 
the  Act.  Held,  also  that  the  fact  that  the 
said  rules  were  not  in  force  at  Bawal  was  of  no 
avail  to  the  accused,  it  it  were  sound.  The 
order  of  acquittal  was  reserved,  and  the  appeal 
of  the  accused  returned  to  the  Sessions  Judge 
for  disposal  upon  the  merits,  EMPRESS  v. 
Bhola  Lal,  8  P.R.  1887,  Cr. 

(9)- Ss.  3,  5,  9,  14,  19— Power  of  Magistrate 
issuing  a  search  warrant  to  conduct  search. — 
A  Magistrate  wuo  has  the  power  to  issue  a 
search  warrant,  has  the  power  himself  to  search. 
EMPBESS  v.  GANESHI,  A.W.N.  1884.  213. 

(10) — Ss.  3  and  9 — Illegal  manufacture  of 
ohandu  an  offence  under  s  9.  —  With  reference 
to  ss.  3  and  9  of  the  Act  the  illegal  manufacture 
or  preparation  of  chandu  was  an  offence  under 
s.  9  of  the  Act.  EMPRESS  v.  GaneSHI,  A.W. 
N.  1884,  213. 

(11) — Ss.  3,  9 — Licensed  cultivator  transport- 
ing opium  without  pass. — Where  a  licensed 
cultivator  transported  opium  from  one  district 
to  another  without  a  pass,  held,  that  the  ac- 
cused, not  being  either  a  farmer,  or  a  licensed 
vendor,  or  a  whole  sale  licenced  vendor,  was 
not  competent  to  transport  opium  from  one 
district  into  another.  Held,  further,  liiAt,  even 
supposing  a  licensed  cultivator  could  be  held  to 
be  a  licenced  vendor,  that  the  accused  was  lia- 
ble to  be  punished  under  s.  9,  Act  I  of  1878,  as 
he  had  not  complied  with  the  provisions  of  the 
rules  by  obtaining  a  pass.  MbGHA  v.  EM- 
PRESS,'l3  P.R.  1884,  Cr. 

(12)  S.  4:— Admixtures  of  opium  —  Rules 
under  the  Act.— "  Opiura,"  as  defined  in  the 
Opium  Act,  includes  admixtures  of  it.  Kunbon 
being  an  admixture  of  opium,  the  possession  of 
it  is  not  allowed  by  the  rules  under  the  Act. 
Hence,  the  possession  of  kunbon  is,  under  the 
above  section,  illegal,  irrespective  of  the  method 
in  whieh  it  was  obtained.  QueenEMPRESS 
V.  NGA  LU  Hla.  L.B.R.  1872-1892,  619. 

(18)-S.  4— See  Penal  Code,  s.  353,  105  P. 
L.B.  1904. 
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Act  I  of  1878  (Opium) — continued. 

(14)— S.  i—See  Noa.  7  and  8,  supra, 

(15) — Ss  4  (c)  and  9  {c)— Possession  of  opium 
— Burden  of  proof .  —  \Jnder  the  Opium  /Vet,  the 
possessiou  of  opium  is  prima  facie  illegal,  and 
the  person  in  possession  must  shew  that,  in 
fact,  his  possession  is  legal.  Rule  III  of  rules 
framed  ua'.er  the  Act  provides  that  a  person 
may  possess  3  tolas  of  raw  opium  "  provided 
such  opium  has  been  purchased  from  Govern- 
ment or  from  a  farmer  or  licensed  vendor  or 
medical  practitioner."  In  order,  therefore, 
that  a  person  in  possession  of  opium  may  have 
the  benefit  of  r.  Ill,  he  must  show  that  it  was 
purchased  as  provided  by  the  Rule.  If  he  fails 
to  do  so,  his  possession  is  illegal  by  virtu'3  of  s.  4, 
and  he  is  liable  to  punishment  under  s,  9  (c). 
In  re  Rangan  Chbtti,  1  Weir  832. 

(16) — S  5 —Omission  to  keep  regular  acc6u7it 
of  opium. — The  accussd  w^.s  convicted  of  the 
offence  of  coutravening  a  rule  made  and  notified 
under  s.  5  of  the  Opium  Act,  1878,  by  not 
keeping  a  regular  account  of  the  opium  in  his 
possession  in  accordance  with  the  stipulation  in 
his  license.  Held  that  the  person  who  contra- 
venes a  condition  of  a  license  imposed  under  a 
rule  may  be  considered  guilty  of  a  breach  of  the 
rule.  QUEEN-EMPEBSS  v.  JETHALAL,  Rat. 
On.  Cr.  C.  29?  =  Cr.  Rg.  U  of  1886. 

(17) — S.  5  —Registered  consumer — Presump- 
tion.— Tbe  ordinary  presumption  would  be  that 
a  person  producing  a  certificate  and  asserting  or 
implying  that  he  was  the  person  named  in  the 
certificate  was  the  registered  consumer  to  whom 
the  certificate  had  been  granted,  and,  unless  it 
was  proved  that  the  vendor  had  reason  to  be- 
lieve that  the  person  producing  the  certificate 
was  not  the  person  named  in  it,  the  vendor 
should  reasonably  be  held  to  be  permitted  by 
the  rules  to  sell  opium  to  the  person  producing 
the    certifi.jale.     QQEEN-EMPRIESS    v.    A    WE 

Shore,  L.B  R.  1893-1900,  419. 

(18) — S.  5,  r.  9  —  Holder  of  cultivator's 
license — Consumption  of  opium. — The  holder  of 
a  cultivator's  license  is  not  prohibited,  by  r.  9 
of  the  rules  framed  under  s.  5,  read  in  connec- 
tion with  the  other  rules,  from  consuming  the 
opium  of  which  he  is  lawfully  possessed  under 
his  lioease.  ChaNDA  SINGH  v.  EMPRESS,  12 
PR.  1884,  Cf. 

(19) — 8.  5,  rr.  11,  21 — Patwari's  omission 
to  furnish  endtivaior's  licenss — Liability  of  culti 
vator. — P  ippy  cultivators,  who  were  without 
licenses  only  because  the  Patwari  has  failed  to 
furnish  them,  are  not  liable  u!ider  r.  21. 
SOCHET   SINGH  V.  EMPRESS,    46    P.R.    1885, 

Cr. 

(20)— S.  5,  r.  16— Scope  of  the  rule— The 
intention  of  r.  16  of  rules  framed  under  s,  5  of 
Act  I  of  1878,  is  to  permit  possession  of  either 
opium  not  exceeding  .3  tolas  or  of  intoxicating 
drugs  not  exceeding  that  quantity,  or  of  both 
not  exceeding  3  tolas  in  the  aggregate.  NABI 
Baksh  v.  Empress.  22  PR.  1890,  Cr. 
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(21)— S   5— See  No.  9,  supra. 

(22)  -  Ss.  5,  8,  9  (f)— Terms  of  license  whether 
to  be  regarded  as  part  of  the  rules. — The  terms 
of  a  license  issued  under  rules  promulgated 
under  ss.  5  and  8  of  the  Opium  Act,  1878,  are 
not  to  be  legarded  a=!  pare  of  the  rules  them- 
selves ;  and  consequently,  an  infraction  of  any  of 
the  conditions  of  a  license  issued  under  the 
said  rules  cannot  be  considered  an  infraction  of 
the  rules  and  punishable  under  s.  9  (f)  of  the 
Act.  Quben-Empress  v.  Mahomed,  Rat. 
Un.  Cr  C.  332  =  Gr.  Rg.  23  of  1887. 

(23) -Ss.  5,  d—Opium—Chundul—Ghnndal 
is  opium  dissolved  in  water  and  boiled  so  as  to 
be  smoked.  A  man  cannot  be  said  to  make  a 
preparation  or  admixture  of  opium  within  the 
meaning  of  ss.  5  and  9  of  the  Opium  Act  of 
1878  and  a.  35  oi  the  rules  framed  under  that 
Act,  for  which  a  license  would  be  required,  by 
merely  dissolving  in  water  the  opium  which 
he  has  legally  purchased  for  his  own  use  in 
smoking.  Queen-Empress  v.  Shekh  Husen 
Rat.  Un.  Cf.  C.  284  =  Cf.  Rg.  20  of  1836. 

(24) — Ss.  5,  9— Rules  framed  under  the  Act 
— Rules  34  to  50 — Form  E,  referred  tn  in  r,  39 
—  Words  "  or  in  Fuch  other  form  as  the  Commis- 
sioner from  time  to  lime  prescribes." — Ultra  vires 
— Delei^ata  potestaa  non  potest  delegari — 
Breath  of  conditinns  of  a  Commissioner's  license, 
whether  a  breach  of  a  rule  under  the  Opium  Act 
and  an  offence. — S.  5  (/)  gives  the  Local 
Government  power  to  make  rules  to  permit 
absolutely  or  subject  to  conditions  the  sale  of 
opium  and  to  regulate  its  sale.  Rule  39  of  the 
rules  so  framed,  inter  alia,  enacts  that  "  such 
licenses  shall  be  in  the  Form  E  hereto  annexed 
or  in  such  other  form  as  the  Commissioner 
from  time  to  time  prescribes."  S.  9  (/)  makes 
it  an  olJence  to  sell  opium  in  contravention  of 
the  Act  or  Rules.  A  holder  of  a  license  in  form 
E  would,  if  he  committed  a  breach  of  the 
license,  be  selling  in  contravention  of  r.  39  and 
could  he  dealt  with  under  s.  9  of  the  Act  The 
words  "  or  in  such  other  form  as  the  Commis- 
sioner from  time  to  fiime  preacrioes,"  in  r.  39  are 
ultra  vires  The  rule-making  power  is  a  power 
delegated  by  the  Government  of  India  to  the 
Local  Government  and  the  Local  Government 
cannot  delegate  it  to  the  Commissioner,  for 
delegaia  potestas  7ion  priest  delegari.  The  condi- 
tions of  a  form  of  licenae  prescribed  by  the 
Commission?r  are,  therefore,  not  rules  under 
the  Opium  Act.  Breach  of  the  conditions  of  a 
Commissioner's  license  which  is  not  in  form  B 
but  in  the  form  approved  of  by  the  Commis- 
sioner in  Sind,  is,  therefore,  not  a  breach  of  a 
rule  under  the  Opium  Act,  even  where  the 
breach  is  committed  by  a  person,  and  a  fortiori 
he  is  not  guilty  of  an  ofience  under  s.  9  when 
the  breach  is  committed  by  his  servant. 
Crown  v.  Velgi  Lakhamsi,  1  S  L.R.  Cr,  70 
=  8Cr.  L  J.  188. 

(25)— Ss.  5  and  9 — Alloioiyig  sale  of  opium  by 
an  unauthorised   person. — A    person   who  has 
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taken  a  license  for  the  sale  of  opium  is  guilty  of 
an  ofieuca  under  a.  'J  of  Ace  I  of  1878,  if  he 
allows  another  person  to  sell  it  on  his  behalf, 
when  that  salesman's  name  is  not  endorsed  on 
the  license  under  the  rules  framed  by  the  Local 
Goveromeut  and  published  in  the  N.W.P.  and 
Oudh  Government  Gazette,  dated  11th  June, 
1898.  Mohammad  Yasin  v.  King-Empeeor, 
1  A.L.J.  243. 

(26) — Ss.  5  and  <:) —Preparation  of  incorrect 
account— Licensed  vendor  of  opium— Keeping 
incorrect  accounts  -Liability  tinder  s.  9. — There 
is  nothing  ia  any  of  the  rules  made  by  the 
Bengali  Government  under  s.  5  of  the  Act, 
which  wjuld  m  ike  the  preparatiorj  of  iucorrect 
accounts  punishable  under  s.  9.  S.  5  of  the 
Act  declares  that  the  Lo -al  Government,  with 
the  previous  sanction  of  tha  Governor-General 
in  Council,  m^iy  m  ike  rules  consistent  with  the 
Act  regulating  the  sale  of  opium.  The  Bengal 
Government  lu  r.  15  (1)  framed  under  s.  5, 
and  art.  13,  form  Mo.  1,  framed  under  r.  15  (1) 
has  provided  for  the  retail  sale  of  opium  in 
accordance  with  the  condiiions  specified  in  the 
license  and  requires  that  the  licensee  is  to  keep 
an  account  showing  the  quantity  of  opium 
received  aud  sold  and  other  particulars.  Held, 
that  r.  15  (1)  is  not  regularly  made,  and  a 
licensee,  who  keeps  an  moorrect  account  in 
contravention  of  the  above  rule,  is  not  liable  to 
be  punished  under  s.  9  of  the  Act.  UmesH 
Chunder  Ghosb  v.  Queen-Empress,  26 C. 
571  =  3  C.W.N   365.     [D.,  1  A.L.J.  245.] 

(27) — Ss  5aiid  9 — Master  and  servant  —Liabi- 
lity of  masttr  for  ac^o/serzjan^— Contrary  to  the 
conditions  of  his  master's  opium  license,  the 
salesman  sold  opium  to  a  person  under  the  age 
of  fourteen  years,  in  the  absence  of  the  master. 
Both  the  master  and  the  salesman  were  convict- 
ed. Held,  that  the  conviction  of  the  master 
was  legal,  for  the  mere  selling  of  opium  in 
contravention  of  the  conditions  of  his  license 
constituted  the  offence.  It  was  not  a  question 
of  intention,  of  mens  rea  or  of  knowledge. 
Babu  Lal  v.  King  Emperor,  9  A.L.J.  288 
=  14  Ind  Cas.  665  =  13  Cr.  L.J.  282  =  34  A. 
319.     (2i  B.  42;:i,  F.) 

(28)  — Ss.  5  and  9. — Contravention  of  rules  by 
licensed  vendor — Vendor  not  being  present  when 
rules  tvere  contravened — Effect  — Liability  of 
master  for  acts  of  his  seivant. — The  licensed 
vendor  of  madak  was  fined  Rs.  25  under  s.  9  of 
the  above  "Act  fjr  contravening  a  rule  made  and 
notified  under  s  5  of  the  Act  and  embodied  in 
his  license  vvLiah  provided  that  he  "shall  not 
allow  any  of  th«  drug  to  be  consumed  on  his 
premises"  The  Migistrrite  found  that  the 
vendor  was  not  present  at  tha  time  when  the 
drug  was  consumed  on  his  premises,  but 
punished  him  ou  the  ground  of  his  direct 
responsibility  to  the  Government  for  the  ful- 
filment of  tne  condition  of  his  license  and  the 
obligation  which  lay  upon  him,  if  he  chose  to 
delegate  the  charge  of  his  shop  to  a  servant, 
to  take  precautions  in  order  to  secure  that  the 
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rules  under  which  he  held  the  license  should  be 
observed.  Held,  that,  although  a  master  is  not 
generally  speaking  criminally  responsible  for 
the  acts  of  his  servants,  unless  he  expressly 
command,  or  personally  co-operate  in,  them, 
still  the  vendor  was  undor  the  circumstances 
liable  for  the  breach  committed  by  hia  servant. 
Empress  v.  Shrikissen  Misra,  7  C.P.L.R. 
Cf.  41. 

(29)— Ss.  5  and  9— E.  9  (/) — Licensed  cultiva- 
tion—Entry of  outturn  of  cultivation. — The 
omission  by  a  licensed  cultivator  to  have  the 
outturn  of  his  cultivation  entered  upon  his 
license,  is  not  a  contravention  of  r.  9  if).  BUR 
SiNGa  V.  EMPRESS,  10  P.R.  1893,  Cr. 

(30)  -Ss.  5  (r.  33),  9— Selling  opium  in  a 
quantity  in  excess  of  that  altowed  by  lata. —The 
act  of  selling  opium  by  a  licensed  vendor  in  a 
quantity  in  excess  of  that  permitted  by  law,  is 
not  a  mere  breach  of  the  license,  but  is  an  offence 
under  the  Rules  framed  under  the  Abkari 
Act,  and  can  be  punished  under  s.  9  QUEEN- 
EMPRESS  v.  CHHOTALAL  VARAJLAL,  1  Bom. 

L.R.  677. 

(31) — Ss.  5  a?id  9—R.  21— Illegal  transport  of 
opium. — The  accused,  licensed  retail  vendors  of 
opium  in  one  district,  instructed  a  wholesale 
contractor  of  drugs  in  another  district,  to  send 
them  2  mounds  of  poppy-heads.  The  latter  did 
accordingly  after  obtaining  a  rowana  from  the 
Collector  of  his  district,  but  without  the  permis- 
sion ol  the  Collector  of  the  other  district.  The 
accused  were  convicted  of  violations  of  rule  24. 
Held,  that  the  conviction  was  wrong,  as  it  could 
not  be  supposed  th'it  the  accused  authorized  or 
intended  to  authorize  their  vendor  to  transport 
tha  poppy  heads  otherwise  than  in  accordance 
with  law  and  rules  in  force,  and  as  the  obliga- 
tion of  getting  a  pass  for  transport  of  opium  is 
imposed  uoon  the  transporting  farmer.  BAKHU 
RAM  V.  EMPRESS,  40  PR.  1887. 

(32)— Ss.  5  and  9 — R.  4  (i>i)  {c)  framed  under 
s.  5  -Possession  of  opium  of  more  than  prescribed 
quan'ity  m  a  den — Every  member  guilty  of 
breach  of  rtiJe  —Ultra  vires. — R.  4  (iii)  (c)  of  the 
rules  framed  under  s.  5  as  provided  by  s.  9  (c) 
of  the  Opium  Act,  which  enacts  that  if,  in  an 
opium  den  where  a  number  of  persons  are 
gathered,  ooium  is  found  in  excess  of  the 
quantity  allowed  to  be  possessed  by  the  Act, 
then  each  of  such  persons  so  present  shall  be 
deemed  to  have  committed  a  breach  of  tbis  rule, 
is  a  rule  of  evidence  and  not  a  rule  strictly 
under  s.  5  of  the  Opium  Act  and  is  therflfore 
ultra    vires      GANDALAL    MURARJI    v.   THE 

Crown,  8  S.L  R.  138. 

(33) — Ss.  5,  9  and  IS— Omission  by  poppy 
cultivator  to  inform  patwari  of  outturn  of  poppy 
cultivation.— There  is  nothing  in  the  rules 
framed  under  the  Opium  Act  requiring  a  poppy 
cultivator  to  inform  the  patwari  of  the  outturn 
of  poppy  heads  from  the  area  under  cultivation, 
as   in  the   rules  opium  is  distinguished  from 
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poppy  heads,     GURDIT    SINGH  v,  EMPRESS. 
16  P.R. 1883,  Cr, 

(33-a)— 8.  8— See  No.  22,  supra. 

(34) — S.  9— Possession  of  illicit  opium,  what 
amounts  to.— The  accused  was  a  shop-keeper, 
and  his  neighbour  was  a  licensed  opium  seller. 
The  latter  not  being  in  the  habit  o£  sleeping  in 
his  shop  used,  when  he  went  home,  to  put  the 
opium  wuh  the  books  and  license  in  a  box, 
which  he  locked  himself,  and  of  which  he  kept 
the  key,  and  to  make  it  over  to  the  accused  for 
safe  custody  during  the  night.  Held,  that  such 
custody  diu  not  amount  to  possession  by  accused 
of  the  opium  which  was  locked  in  the  box  and 
that  he  could  not,  therefore,  be  held  to  be 
guilty  of  having  opium  in  his  possession  in  con- 
travention of  the  Opium  Aco  and  the  rules 
made  thereunder.  EMPEROR  v.  Gajadhar, 
25  A.  262  =  A.W.N.  1903.  29.  [Rel.,  11  Cr.  L.J. 
55  =  4  Ind.  Cas.  823  =  U.iJ.K.  1909,  Opium, 
p.  1;  B.,  2L.B,R.  136.] 

(35) — S.  9 — "Possession" — Meaning  of. — 
The  "  possession  "  referred  to  in  s.  9  of  the  Act 
is  possession  with  knowledge,  and  no  presump- 
tion arises  unless  and  until  such  possession  is 
proved.  EMPEROR  v.  Kalu,  16  C.P.L.R.  13. 
[fl.,  17  C.P.L.R.  75.] 

(36) — S.  9 — R.  16 — Possession  of  three  tolas 
of  opium — Plea  of  joint  possession. — In  order  to 
succeed  on  a  delence  of  joint  possession  in  a 
charge  of  possession  of  more  than  one  tola  of 
opium.  It  must  be  conclusively  shown  that  the 
possession  of  the  accused  was  the  joint  posses- 
sion of  the  accused  and  others  and  that  he  held 
on  behalf  and  for  the  use  of  all,  KlNG- 
EMPEROR  V.  BUTA  SiNGH,  34  P.R.  1903,  Cr 
=  147  P.L.R.  1903.  (13  P.R.  1879,  Or.,  31  P.R. 
1902,  Cr.,  F.) 

(37)~S.  9—  Joint  possession.— Where  the 
defence  of  joint  possession  of  more  than  one 
tola  of  opium  is  pleaded,  it  is  not  only  essential 
to  know  that  a  certain  number  of  people  are 
living  in  the  house,  but  that  they  all  joined  in 
the  purchase,  and  that  it  was  held  by  one  for 
the  use  of  all.  GROWN  v.  SADIQ,  31  P.R.  1902, 
Cr.  (13  P.R.  1879,  Cr.,  R.)  [F.,  34  P.R.  1905, 
Or,;  D.,  52  P.R.  1905,  Cr.J 

(38) — S  9 — Possession  by  several  persons. — 
As  it  is  the  possession  of  more  than  one  tola  of 
intoxicating  drugs  that  constitutes  the  offence 
under  r.  16,  and  not  the  amount  that  the 
person  in  possession  may  himself  own,  the 
accused  who  was  in  possession  of  2^  tolas  was 
held  to  be  rightly  convicted  under  s  9, 
although  there  had  been  three  other  persons 
each  using  a  fourth  of  it,  and  the  accused's 
own  share  may  have  been  one  fourth.  QUBEN- 
EMPress  v.  Salaru,  13  P.R.  1897,  Cr.  [F., 
31  P.R.  1902,  Cr.] 

(39)— S,  9— Opium,  unlawful  possession  of,  by 
member  of  joint  family — Grim,  Pro.  Code,  s.  103 
(1) — Search  by  Police — Appeal,  new  plea  taken 
in, — An  aeoused  person,  who  was  convicted  of 
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being  in  unlawful  possession  of  crude  opium, 
contended  that  the  witnesses,  called  on  to 
attend  the  search,  were  not  respectable  inhabi- 
tants of  the  locality,  in  which  the  place  searched 
was  situated,  and  also,  for  the  first  time  in 
appeal,  that  his  father,  who  was  alive,  being 
the  master  of  the  house,  he  (the  accused)  was 
entitled  to  an  acquittal,  in  the  absence  of  good 
evidence  as  to  exclusive  possession  by  a  junior 
member  of  the  joint  family.  Held,  that,  in 
prosecutions  under  s.  9,  Act  I  of  1878,  against 
a  member  of  a  joint-family,  the  prosecution  is 
bound  to  prove  that  the  opium,  found  in  the 
common  room  of  the  joint-family  house,  was 
in  the  exclusive  possession  and  control  of  the 
particular  member  of  the  joint  family  charged 
with  its  possession,  that  such  a  defence  could 
not  be  discarded  simply  because  it  was  for  the 
first  time  put  forward  in  appeal,  and  that, 
under  s.  103  (1),  Grim.  Pro.  Code,  it  was  the 
duty  of  the  police  officer  to  call  two  or  more 
respectable  inhabitants  of  the  locality,  in  which 
the  place  searched  was  situated,  to  attend  and 
witness  the  search.  GanESHI  v.  CR0\TN,  2 
0.  C.  99.     (15  A.  129,  B.) 

(40)  S.  9 — Possession  of  a  railway  receipt  for 
parcel  containing  opium. — Where  it  was  found 
that  the  accused  had  in  his  possession  a  rail- 
way receipt  for  a  parcel  containiog  opium. 
Held  (dubitante). — That  the  possession  of  the 
railway  receipt  constituted  possession  of  the 
opium  to  which  the  receipt  related  within  s.  9 
of  the  Opium  Act.  ASHRUP  ALI  v  EMPEROR, 
36  C.  1016  =  14  C.W.N.  233.  (32  0.  557.  F.) 
[D..41C.  537  =  18  C.L.J.  514  =  18  C.W.N.  309 
=  15  Cr.  L.J.  4  =  22  Ind.  Cas.  148.] 

(41) -S.  9— Possession  of  railway  receipt  for 
opium  parcel. — Where  a  railway  receipt  for  a 
parcel  which  contained  opium  addressed  to  the 
accused  was  found,  on  search  made  in  his 
house,  carefully  locked  up  and  secreted  in  his 
box,  held,  that  the  possession  of  the  railway 
receipt  should  be  taken  as  possession  of  the 
opium  within  a.  9  of  the  Opium  Act,  inasmuch 
as  the  conduct  of  the  accused  showed  that  he 
was  aware  of  the  contents  of  the  parcel  and 
that  it  was  sent  to  him  with  his  full  knowledge, 
Kashi  Nath  Bania  v.  Emperor,  32  C.  557 
=  9  C.W  N.  719  =  2  Cr.  L.J.  470.  (1  Den.  C.  C. 
453.  2  Den.  C,  C.  37,  B.)  [F.,  .36  C.  1016  =  14 
C.W.N.  233  =  11  Cr.  L  J.  29  =  4  Ind.  Cas.  699; 
B.,40G.  990  =  14  Cr.  L.J.  818  =  19  Ind  Cas. 
1006  ;  D,  41  C.  537  =  18  C.LJ.  514  =  18C.W.N. 
309  =  15  Cr.  L.J.  4  =  22  Ind.  Cas.  148.] 

(42) — S.  9  —  Posi^ession  of  cpium  without 
license— Legality  of  arrest  -  Conviction.— Fot  a 
conviction  under  this  Act  it  matters  not,  so  far 
as  the  legality  of  a  conviction  goes,  by  whom  the 
accused  was  arrested  or  found  in  pessession  of 
the  opium.  NQA  PO  THA  v.  QueENEMPRESS, 
U.B.R.  1897—1901,  Vol.  I,  239. 

(43) — S.  9— Illicit  poss$ssion  —  Desire  of 
Magistrate  to  induce  accused  to  give  up  opium, — 
The  desite  of  the  Magistrate  to  induoe  an  aocused- 
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person  to  give  up  opium  smoking  is  not  in  itself 
a  sufficient  ground  for  passing  on  him  a  sentence 
of  imprisonment.  QueenEMPRESS  v.  THA.UK 
KRA  PYU,  L.B  R.  1872—1892,  370. 

(44) — S.  9 — Summary  trial — Offence  puntsh- 
able  with  one  yearns  rigorous  imprisonment — 
Subsequent  regular  trial  without  summary  trial 
being  quashed — Ultra  vires — Crim.  Pro.  Code, 
s.  530. — The  accused  was  prosecuted  for  an 
ofEence  under  a.  9  of  the  Opium  Act  punish- 
able with  one  year's  rigorous  imprisonment. 
The  additional  township  Magistrate  tried  the 
case  in  a  summary  md,nnor  and  imposed  a 
sentence  of  four  moiitihs'  rigorous  imprison- 
ment. The  District  Magistrate  having  declared 
the  trial  void,  the  Magiatrate  re-tried  the  case 
in  the  regular  manner  and  imposed  the  same 
punishment.  Held,  that  both  the  trials  were 
void  ab  initio.  The  summary  trial  was  ultra 
vires,  as  the  ofience  being  punishable  with  one 
year's  rigorous  imprisonment,  the  Magistrate 
had  no  jurisdiction  to  try  the  case  summarily. 
The  regular  trial  was  ultra  vires,  as  the  former 
prooeeclings  not  having  been  quashed  by  the 
High  Court,  the  accused  could  not  be  tried  over 
again.  The  whole  proceedings  were  quashed 
and  a  re-trial  ordered,  EMPEROR  v.  Nga  Sit 
Cho.  13  Cr.  L.J.  58  =  13  Ind.  Caa.  394  =  4  Bur. 
L.T.  271. 

(45)— S.  9— Crim.  Pro.  Code,  ss,  239  and  537 
— Joint  trial — Misjoirider  of  parties,  not  mere 
irregularity  —  Possession,  illicit,  of  opium- 
Opium  found  in  accused's  house  during  his 
absenci,  effect  of  —  Suggestion  by  accused's 
pleader,  whether  Court  can  in  its  judgm$nt  pass 
remarks  upon. — On  a  certain  day  A  was  arrested 
and  found  in  possession  of  a  seer  of  opium 
alleged  to  have  been  purchased  by  B,  A's  com- 
panion, from  C's  shop.  On  A's  information 
D's  house  was  searched  on  the  same  day  and  6 
seers  of  opium  were  found  there  in  D's  absence. 
These  four  persons  and  D's  wife  were  jointly 
tried  on  the  following  four  charges  :  The  first 
charging  all  with  having  on  that  day  engaged 
in  illicit  transport  of  opium,  the  second  and  the 
third  charging  A  and  B  and  D  and  his  wife, 
with  having  been  on  that  day  in  unlawful 
possession  of  one  and  six  seers  of  opium,  res- 
pectively, and  the  fourth  charging  0  with 
having  on  that  day  sold  opium  against  the 
contract  terms  of  the  license  :  Held,  that  the 
above  joint  trial  was  illegal  and  contrary  to  the 
provisions  of  s.  239,  Grim.  Pro.  Code,  inasmuch 
as  the  accused  did  not  commit  the  same  offence 
or  difierent  ofiences  in  the  same  transaction. 
A  trial  which  takes  place  in  defiance  of  the 
express  provisions  of  s.  239,  Crim.  Pro,  Code, 
must  be  held  to  be  a  void  trial,  and  a  mis- 
joinder of  parties  thus  taking  place  is  not 
a  mere  irregularity  which  can  be  cured  by 
applying  the  provisions  of  s.  537,  Crim.  Pro. 
Code.  (25  M  61  =  11  M.L.J.  233  =  3  Bom.  L. 
R.  540  =  5  C.W.N.  866  =  28  LA.  257  (P.C.)  =  2 
Weir  271,  F.)  Where  a  person  was  convicted 
on  a  charge  of   being  in  illicili  possession   of 
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opium,  while  the  opium  was  found  in  his  house- 
during  his  absence  :  Held,  that  the  conviction 
could  not  be  sustained,  inasmuch  as  the  posses- 
sion of  the  opium  could  not  be  attributed  to 
him  in  the  sense  required  by  law.  Where  the 
lower  Courts  described  a  suggestion  made  by 
the  accused's  pleader  as  a  daring  attempt  to 
mislead  the  Court,  and  it  was  found  that  the 
pleader  was  justified  in  making  the  suggestion. 
Held,  that  the  lower  Courts,  apart  from  their 
own  opinion  upon  it,  ought  not  to  have  made 
the  remark,  which  should  be  expunged  from 
the  record  LACHCHU  v.  EMPEROR,  13  Cr.L. 
J.  420  =  24  Ind.  Cas.  156. 

(46)— S.  2— Proof  necessary  for  conviction.-^ 
The  accused  was  charged  with  purchasing  opium 
from  unlicensed  persons  on  the  statement  made 
by  the  accused  to  an  Excise  Darogha,  who  was 
directed  by  the  Collector  to  question  opium 
eaters  in  order  to  elicit  information  for  the 
purpose  of  prosecuting  unlicensed  vendors,  the 
accused  did  not  admit  the  statement,  held 
that  oho  accused  could  not  be  conviotjd,  as  it 
had  not  been  ascertained  that  the  ofience  was 
actually  committed.  AtMAN  SINGH  v.  EM- 
PRESS, 19  P.R.  1890,  Cr.  [fi..  13  P.R.  1894, 
Cr.3 

(47) — S.9 — Manufacture  of  opium.— The  con- 
version  of  opium  into  "  Chandu,"  another  form 
of  intoxicating  drug,  is  not  the  manufacture  of 
opium.  EMPRESS  v.  PiRANDITTA,  9  P.R. 
1881,  Cr. 

(48)— S.  2— Illicit  sale  of  opium— Evidence  of 
sale. — Several  persons  were  found  in  a  house, 
and  one  of  them  was  smoking  chandu.  On  the 
premises  were  also  found  three  pipes,  two  iron 
needles,  one  pair  of  tongs  and  a  smoking  pillow. 
The  quantity  of  opium,  however,  found  in  the 
house  was  within  the  limit  allowed  by  law. 
Held  that  the  circumstances  were  not  strong 
enough  to  warrant  the  presumption  that  chandu 
was  being  sold  on  the  premises.  MUSSAMMAT 
Ajuba  V.  King-Emperor,  7  A.LJ.  25  =  11 
Cr.  L.J.  133  =  5  lad.  Cas.  450. 

(49)  —S.  9 — Possession  by  one  of  excess  q^^an- 
tity  purchased  for  several  persons — Legality  of. 
— There  is  no  rule  allowing  a  person  to  possess 
opium  purchased  by  another  person,  nor  to 
possess  opium  in  excess  of  the  three  tolas' 
weight  which  has  been  purchased  lor  other 
persons  or  which  has  been  handed  over  to  him 
to  carry.  The  law  must  be  strictly  construed 
and  followed  or  its  ends  will  be  easily  defeated. 
Queen-Empress  v.  Taw  Wa,  U.P.R.  1892— 
1896,  Yol.  I.  137. 

(50)— S.  9— Sentence  for  illegal  possession  of 
opium — Excessive. — It  was  not  the  intention  of 
the  Legiblature  to  punish  with  severity  trifling 
breaches  of  Opium  Law.  In  this  case  a  fine  of 
Rs.  50,  and  in  default  one  month's  imprison- 
ment for  the  illegal  possession  of  one  tola  of 
opium  was  considered  to  be  a  very  excessive 
sentenoe.  Queen-EmpresS  v.  NGA  KaiNQ, 
LB.R.  1872  1892,  425. 
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(51) — 8.  9 — Necessity  for  moderate  -punish- 
ment in  certain  cases, — On  a  conviction  under 
this  seotion.  the  punishment  should,  on  consi- 
derations of  fairness  and  common  sense,  be 
moderate  in  cases  of  conficmed  opium-smokes 
from  Burmoae  times  for  the  continuance  of  a 
habit  which  has  only  recently  been  prohibited 
by  a  different  Government.  QUEEN  EMPRESS 
V.  NGA  So,  U.B.R.  1892-1896,  Vol.  I,  136. 

(52) — S.  9 — Moderate  'punishment,  necessity 
for, — The  accused  was  found  in  illegal  posses- 
sion of  four  tolas  of  opium  and  was  sentenced  to 
one  month's  rigorous  imprisonment  and  to  a 
fine  of  Rs.  100  and  in  default  to  a  further 
period  of  three  months'  rigorous  imprisonment. 
Eeld,  the  punishment  was  needlessly  severe. 
Queen-Empress  v.  Nga  Shive  Lin,  L.B.R. 
1872-1892,  368. 

(53) — S.  9 — Mere  contemplation  of  violating  a 
rule,  lohither  punishable. — A  person  can  be 
convicted  for  a  breach  of  the  rules  framed  under 
S.  9  of  the  Opium  Act  only  wheu  he  does  some 
act  in  contravention  of  such  rule  and  not  mere- 
ly for  contemplating  such  violation.  In  re 
P.  VENKATACHALL4M     CHETTI,     15  Cr.  L.J. 

667  =  25  Ind.  Gas.  995. 

(54)— S.  9~Bules  3  and  4  {I)— Manufacture 
of  ohandul  hy  purchaser  or  opium  for  domestic 
use. — Reading  rr.  3  and  4  (1)  together,  the 
intention  must  be  bald  to  permit  the  manufac- 
ture of  chandal  by  a  purchaser  of  opium  from  a 
licensed  vender  for  his  own  (the  purchaser's) 
domestic  use  from  opium  obtained  from  a 
licensed  veodor.  QUi2EN-EMPRESS  v,  KAGLO, 
Rat.  Un.  Cr.  C.  676  =  Cr.  Rg.  42  of  1893. 

(55)— S.  9— Illegal  making  over  of  opium- 
Selling  of  ovium— Abetment  of  illegal  possession 
of  cpimn- Penal  Code,  s.  40.  -The  licensed 
cultivators  of  poppy  employed  another  to  pre- 
pare opium  for  them,  giving  him  as  remunera- 
tion i  of  the  juice  extracted  from  the  poppy- 
heads.  The  Litter  was  thus  in  possession  of 
82J  tolas  of  opium  and  was  rightly  convicted 
under  s.  9.  The  licensed  cultivators  were  con- 
victed under  s.  9  for  selling  opium.  Held, 
that  they  could  not  be  considered  to  have  sold 
opium  and  were  therefore  not  liable  to  ba  con- 
victed under  s  9-  Held,  further  that  they 
ware  not  liible  to  be  convicted  of  abetment  of 
possession  of  opium,  as  they  were  cultivators 
independent  of  e^oh  other,  and  as  there  was 
nothing  to  show  the  quantity  made  over  by 
each  of  them.  SHANKAR  v.  EMPRESS,  i  P.R. 
1884,  Cr. 

(56) — S.  9  —Sale  of  opium  by  servant  of 
licensee. — In  the  abseuce  of  any  prohibition  in 
a  license  to  sell  opium  granted  under  thi^  Act 
against  the  employment  of  a  servant  to  S3ll  the 
same,  a  sale  by  a  servant  of  the  lioensoe  on  be- 
half of  hid  master  is  not  properly  a  sale  of  opium 
without  a  license,  punishable  uoder  s.  9  of  the 
Act.  QUBBN-EmpRESS  v.  ZALIM,  S.C.  235, 
Oudh. 
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(57) — S.  9 — Liability  of  m"i.ster  for  acts  of 
servant. — Where  the  servant  of  a  licensed  opium 
vendor  sold  opium  after  sunset,  contrary  to  the 
conditions  of  his  master's  license  in  his 
master's  absence,  and  there  was  no  evidence  to 
show  that  the  master  had  directly  or  otherwise 
authorised  the  illegal  sale,  the  master  was  not 
liable  to  pay  the  penalty  under  s.  9  of  Act  I  of 
1878.  Jn  the  matter  of  BHOOBUN  CHUNDER 
Shaw,  11  C  L.R.  464.  [D.,  1  N.L.R.  81  ;  R., 
13  C.LR    336.] 

(58)— S,  9— Neglect  to  keeo  accounts. — The 
rules  made  under  the  Opium  Act  do  not  make 
the  neglect  to  keep  accounts  an  offence  punish- 
able under  the  Act.  In  re  TanGADU  MaruO 
Patro,  1  Weir  831. 

(59) — S.  9— Breach  of  condition  of  license — 
Offence. — An  infraction  of  a  condition  of  a 
license  cannot  be  considered  au  infraction  of 
the  rules  and  puni^^hable  under  s.  9  of  the 
Opium  Act.  Queen-Empress  v.  Datter 
bin  BAliA,  Rat,  Un.  Cr.  C.  860  =  Cr.  Rg.  24  of 
1396. 

(60) — S.  9— Form  of  charge. — In  a  charge 
under  s,  9  of  Act  I  of  1878.  the  rule  under 
which  the  accused  is  charged  should  be  specified 
clearly  so  that  the  accused  may  know  precisely 
with  what  he  is  charged  and  may  not  be  misled 
in  his  defence.     MAJA  SINGH  v.  EMPRESS.  10 

P.R.  1888,  Cp.  Mahmud  v.  Queen-Empress, 
19  P.R.  1891,  Cr. 

(61) — S.  9  -Commitment  for  an  offence  under 
s.  9  of  the  Act  to  the  Sessions—Crim.  Pro.  Code 
(1882).  s.  29  — A  Sessions  Judge  has  no  jurisdic- 
tion over  an  ofience  under  s.  9  of  the  Opium 
Act.  The  conviction  under  that  section  must  be 
by  a  Magistrate.  The  latter  is  not,  therefore, 
competent  to  commit  the   case  to  the  Sessions. 

Queen-Empress  v.  Schade,  19  A.  465  = 
AWN.  1897  113.  (1  W.R,  5,  Gc,  5  M.H.C. 
277,  R.). 

(62) — S.  9  — Charges  under  s.  9— Specifica- 
tion of  rule. — In  framing  charges  under  the 
Opium  Act,  the  particular  rule,  alleged  to  have 
been  infringed  by  the  accused,  rendering  him 
liable  to  punishment  under  s.  9,  should  al?o  be 
specified,  no  less  than  s.  9,  which  lays  down 
the  punishment  for  the  breach  of  the  several 
rules  framed  under  the  Act.  M.^HMUD  v. 
Queen-Empress,  19  PR.  1891.  Cr. 

(6^)— S.  9 -See  ACT  XIII  OF  1857,  s.  24,  24 
C.  691. 

(64)— S.  9— See  Crim.  PRO.  CODE,  1898, 
S3.  252,  243,  29  M.  372  =  4  Cr. L.J.  231. 

(65)— S.  9— See  Crim.  Pro.  Code,  1898, 
s.  555,  15  A.  192.  P.B  =A.W.N.  1893,  79. 

(66)— S.  9— S^-e  Crim.  Pro.  Code,  1898, 
s.  556,  L.B.R.  1872—1892,  400. 

(67)— S.  9— See  JOINT  TRIAL,  113  P.L.R. 
1906  =  4  Cr.L.J.  178. 
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(68)  — S.  9— See  SENTENCE  —  JUVENILE 
OFFENDER,  SENTENCES  ON,  LB.R.  1872— 
1892,  330. 

(69) — S.  9  (2) — Liability  of  cartman  carrying 
opium  seed. — Where  accused  No.  I  engaged 
accused  No.  2  to  cirry  illicit  opium  in  his  cart, 
hald  tb  it,  ia  the  absence  of  proof  that  the 
accused  knew  ihdt  opium  was  tcanaportsd  in 
his  cart,  he  was  riot  guilty.  QuBEN  EMPRESS 
V.  Narsidas,  Rat.  Un.  Or  C.  378  =  Cr.  Rg.  28 
of  1888. 

(70) — S.  9  (c) — Possession  of  opium  beyond 
the  prescribed  quantity. — Any  possession  of 
opium  beyond  the  prescribed  quantiiy  amounts 
to  an  oSence  under  the  Opium  .\ot  and  Rules. 
It  cannot  be  said  that,  when  possepsion  is  on 
behalf  of  another,  it  is  not  passession  within 
the  meaning  of  the  Opium  Act  and  iiules.  The 
offtnce  consists  in  ihe  po■^.se^^3ion  of  an  amount 
beyond  the  prescribed  amount,  without  refer- 
ence to  any  question  or  co  any  alleged  proprie- 
tary right  to  any  portion  o(  the  opium. 
Public  Prosecutor  v.  Pblluri  Ramayya, 
1  Weir  832. 

(71) — S.  9,  cl.  ic) — Nature,  of  possession  of 
opium  in  contravention  of  Excise  Law. — 8.  9  (c) 
contemplates  a  crimmal  or  guilty  possession. 
In  the  case  of  a  person  charged  with  being  in 
illicit  possession  of  opium  under  this  section, 
the  fact  that  the  opium  was  found  in  that  por- 
tion of  his  dweiling-house,  which  was  in  his 
sole  ocoupatioM,  gives  rise  to  a  prima  facie  pre- 
sumption of  his  guilty  possession.  QUEEN- 
Empress  v.  Salim,  S  C.  236,  Oudh.  (S.  C. 
161.  Oudh,  F.) 

(72) — S.  9  (c) — Presence  in  chandu den— Abet- 
ment of  possessing  more  than  the  prescribed 
quantity  of  opitun. — The  fact  of  the  presence  of 
a  person  in  a  "  chandu  den"  where  several  per- 
sons were  smoking  chandu.  or  even  of  his  being 
found  smoking  there,  could  not  warrant  his 
conviction  for  abetment  of  the  offence  on  the 
part  of  the  master  of  the  establishment  of  pos- 
sessing chandu  to  a  larger  amount  than  that 
allowed  by  law.  KING-EMPEROR  v.  Ghote 
Lal,  A.W  N.  1901.  117. 

(73) — S.  9.  cl.  (c) —Possession  of  opium,  ingre- 
dients necessary  to  constitute — Whether  crew 
of  boat  in  which  opium  was  found,  could  be 
said  to  be  in  possession  of  the  opium.— For  the 
purposes  of  an  offence  under  s.  9,  cl.  (c)  of  the 
Opium  Act  (I  of  1878),  nothing  is  necessary 
beyond  pcssession  of  the  opium  ;  no  particular 
frame  of  mind  of  the  person  found  in  possession 
is  necessary  to  constitute  the  offence.  The 
mere  fact  that  the  accused  were  two  of  the 
crew  of  the  boat  in  which  contraband  opium 
was  found,  is  not  sufficient  to  attribute  to  them 
possession  within  the  meaning  of  s.  9  of  the 
Opium  Act.  EMPEROR  v.  HAMID  ALI,  37  C. 
24  =  14  C.W.N.  308. 

(74) — S.  9  (c) — Illegal  possession  — Severe 
punishments  inadvisable. — Severe  punishments 
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for  an  oSence  under  cl.  (c)  of  this  section  are 
unsuitable  in  cases  of  possession  by  a  Burman 
woman  ot  a  siijall  quantity  for  her  own  use  and 
in  cases  when  Excise  officers  abet  the  commis- 
sion of  such  offences.  CRIMINAL  REVISION 
CASE  No.  593  OF  1892.  U.B.R.  1892 -1896, 
Yol.  I,  135. 

(75) — S.  9  (c) — Smuggling —  Necessity  for 
fine  and  imprisonment. — When  an  accused 
person  is  couvicied  of  an  oSence  under  the 
Opium  Act  under  the  conditions  which  lead  the 
Magistrate  to  conclude  that  he  is  engaged  in 
traffic  in  opium  on  a  largo  scileor  iu  transport- 
ing opium  in  consiaetable  quantities,  a  sub- 
stantive term  of  imprisonment  may  appropriate- 
ly be  awarded  in  addition  to  a  substantial  fine. 
When  opium  is  smuggled  or  sold  in  large 
quantities,  the  profits  are  probably  such  that 
the  prospect  of  a  sentence  of  fine  only  does  not 
act  as  a  deterrent.  QUEEN-EMPRESS  v.  KUEIN 
KWUN,  U  BR  1897—1901,  Yol,  I.  241.  (U.B. 
R.  1892-1896,  Vol.  I,  139,  D.). 

(76  &77)— S.  9  [c)~Burden  of  proof.— "^here 
opium  of  any  kind ,  and  whether  or  not  in  excess 
ot  the  prescribed  maximum,  is  found  in  the 
possession  ot  any  pec^ou,  and  the  legality  of 
such  possession  is  challenged  by  the  Grown,  the 
burden  of  proving  thttt  the  possession  was  law- 
fully o  .tained  lies  on  the  person  with  whom 
the  opium  is  fouud.  EMPEROR  v  MUSSAMMAT 
GULBI,  17  G  P.L.R.  75.  (16  C.P.L.R    13,  R.) 

(78) — S.  9,  cl.  (c) — Possession  of  ^Beinchi' 
illegal. — 'Bemchi'  (or  half-consumed  opium), 
i.e  ,  the  remnant  left  in  an  opium  pipe  after 
once  smoking,  is  itself  a  preparation  of  opium 
when  retained  for  further  use  and  its  prjssession 
is  therefore  illegal  under  s.  9.  Queen-EmPRESS 
v.  NGA  THILA,  U.B.R.  1892—1896,  Yol.  I. 
133. 

(791  S.  9  (c)  — Opium  Rules,  1910— Beinchi— 
Possession  of  three  tolas  legal,  if  bought  from 
licensed  vendor. — The  Opium  Rules,  1910, 
include  beinchi  in  what  is  there  called  "'defined 
opium."  and  allow  the  possession  of  such  opium 
by  a  non-Burmm  up  to  three  tolas  in  weight  if 
brought  by  him  from  a  licensed  vendor.  The 
lahng  in  Queen- Empress  V.  T/uZa  (U.B.R.  1892 
—  1896,  Vol.  I,  133,  R.)  no  longer  applies.  EM- 
PEROR V.  AH  PEIN  SHOK,  U.B.R.  1914,  Ist 
Qr.,  1  =  24  Ind.  Cag.  844  =  15  Or.  L.J.  532. 

(80) — S.  9  (c) — Servant's  possession  of  opium, 
on  master's  behalf — Whether[iUegal — Conviction 
under  s.  9  (c),  Opiuvi  Act — Sustainabilily. — 
Mere  possession  by  a  Burman  servant,  on  be- 
half of  his  master,  a  Chinaman,  of  three  tolas 
of  opium,  is  not  illegal,  and  the  servant  can- 
not be  convicted  under  the  terms  of  s.  9  (c), 
Opium  Act.  KING-EMPEROR  v.  NGA  PYA 
gVi,  U.B.R.  1909,  2nd  Qr..  Opium,  1  (15  A. 
27,  25  A.  262,  2  L.B.R.  136,  U.B.R.  1897— 
1901,  I,  1,  232,  R) 

(81) — S.  9  (c) — Servant's  possession —Opium 
rules — Joint   possession, — If     the    accused,    a 
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Burman  servant,  bad  had  tbe  custody  of  no 
more  than  three  tolas  of  opium,  which  his 
master  was  entitled  to  possess,  it  might  have 
been  found  that  he,  although  a  Burman,  had 
commilted  no  breach  of  the  Opium  Rules  on  the 
ground  that  be  was  not  in  possession  within 
the  meaning  of  tbe  law.  But  it  is  otherwise  if 
the  quantity  of  opium  be  more  than  three  tolas. 
There  is  no  provision  in  the  Opium  Rules  for 
the  possession  of  more  than  three  tolas  of  opium 
by  one  man,  nor  for  the  joint  possession  of 
more  than  that  quantity  by  several  persons. 
QUEEN-EMPRESS  v.  NGA  KYAW  GAUNG, 
U.B.R.  1897-1901,  Vol.  I,  232. 

(82)— S.  9  (c)— Excessive  opium  found  in  a 
boat— Liability  of  the  master  and  the  crew.— 
Where  50  tolas  of  opium  were  found  in  a  boat 
and  there  was  nothing  to  show  how  the  opium 
came  there,  the  master  of  the  boat  was  liable  to 
be  convicted  under  s.  9.  but  not  the  crew, 
Chedi  Mala  v.  King-Emperor,  8  C.W.N. 
349. 

(g3)_S.  9  (c)  Possession — Opium  found  in 
accused's  house. — Possession  to  be  punishable 
must  be  possession  with  knowledge  and  assent. 
Where  opium  is  found  in  an  accused  person's 
house,  it  must  be  shown  that  he  was  in  posses- 
sion of  it,  before  he  can  be  called  upon  to 
account  for  it  under  s,  10  of  the  Opium  Act,  in 
other  words,  that  it  was  in  his  house  with  his 
knowledge  and  assent  NGU  PU  v.  EMPEROR. 
13  Cr.  L.J.  122  =  13  Ind  Cas.  778  =  4  Bur.  L.T. 
270.  (U.B.R.  1892—1896.  I,  159  ;  U.B.R. 
1907—1909,  3rd  Qr.,  Excise  1,  4  Ind.  Cas.  898, 
11  Cr.  L.J.  77,  F.) 

(84)— S.  9  (c)— Possession — Person  left  in 
custody  of  a  box — Knowledge  that  it  contained 
opium, —  Being  in  custody  of  a  box  of  another, 
with  knowledge  that  it  contained  opium,  is  to 
*  possess  opium  '  within  the  meaning  of  s.  9  (c) 
of  Act  I  of  1878,  VENKATA  VIZYAMMAL  V. 
EMPEROR,  1911  M.W.N.  361. 

(85)_S.  9  [c'-See  Master  and  Servant, 
U.B.R.  1897—1901,  Vol.  I,  232. 

(86)— S.  9— See  Nos.  8  to  11,  15  and  22  to 
33, supra. 

(87) — Ss.  9  ic)  and  10— Possession  of  certain 
quantity  of  opium  several  days  after  last  pui  - 
chase,  as  recorded  in  consumption  slip- Presump- 
tion of  illegal  possession  of  opium— Ins'-dfficient 
evidence. — An  accused  person  was  found  in 
possession  of  only  3  tolas  of  opium  on  the  9th 
June,  and  it  was  proved,  from  his  consumption 
slip,  that  ho  had  purchased  3  tolas  on  the  4th 
June.  It  was  presumed  by  the  Magistrate  that 
he  must  have  consumed  J  a  tola  a  day  and  that 
the  3  tolas  found  in  his  possession  could  not  be 
opium  bought  from  the.  Government.  His 
defence  was  that  he  had  borrowed  opium  from 
his  friends,  so  that  he  had  not  consumed  the 
opium  he  bad  bought  from  the  shop  on  the  4th 
June.  Held,  that  the  presumption,  under  s.  10 
of  the  Act,  did  not  apply  to  a  case  of  this  kind, 
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and  that  the  Magistrate  was  not  justified  in 
drawing  the  inference,  which  he  drew  from  tbe 
proved  facts.  KING-EMPEROR  v.  PAW  YAN, 
i  L.B.R  314.  [R.,  3  Bur.L.T.  82  =  11  Cr.L.J. 
658  =  8  Ind.  Cas.  461.] 

(88) — Ss.  9  (c),  10  —Holder  of  a  mate's  receipt 
— Constructive  possession. — The  holder  of  a 
mate's  receipt  is  presumed,  till  the  contrary  is 
proved,  to  be  in  possession  of  the  consignment 
covered  by  it.  Under  s.  lO  where  the  accused  is 
found  in  constructive  possession  of  a  package 
containing  opium,  he  is  bound  to  account 
satisfactorily  for  it  and  to  prove  that  no  offence 
is  cominitted  by  him  in  respect  of  it.  WaiNG 
Shwan  v.  Queen  Empress,  D  B.R.,  1897— 
1901,  Yol.  I,  242.  (U.B.R.  1892-1896,  Vol.  I. 
339,  U.B.R.  1397— 1901,  Vol.  I,  232,  S  J.L.B. 
573,  R.) 

(89) -S.  9  id)— Rule  VIII  of  the  Ooium 
Rules,  1893  — Taiugs  formed  separately— I rans- 
porting  of  opium — Pass  from  proper  authorities, 
—Under  Rule  VIII  of  theOpiuni  Rules  of  1893, 
a  farmer  desiring  to  transport  opium  from  one 
taluq  to  another  of  the  same  district  must 
"when  the  taluqs  of  the  district  are  farmed  to 
difierent  farmers  "  obtain  a  pass  for  each  con- 
signment from  the  officer  in  charge  of  the  excise 
revenue  of  the  district  or  from  the  Tabsildar 
of  the  Taluq.  Where  the  taluqs  of  the  districs 
are  separately  farmed,  but  only  one  person  is 
the  farmer  of  two  of  the  taluqs,  a  person  trans- 
porting opium  from  one  of  the  taluqs  to  the 
other  with  permits  signed  by  the  farmer,  and 
being  found,  in  the  course  of  transporatiog,  in 
a  placeoutside  both  the  taluqs,  has  transgressed 
the  rule,     hi  re  SarwarkhaN,  1  Weir  833. 

(90)  — S  9  (e) — Ivipor ting  opium.— ThQ  accus- 
ed went  on  business  into  foreign  territory  and, 
while  there,  purchased  one  anna's  worth  of 
opium.  He  ate  a  portion  of  it  there,  and 
brought  the  rest  in  his  turban  into  British 
territory.  The  Magistrate  convicted  him  under 
s.  9  (e).  Opium  Act.  The  High  Court  reversed 
the  conviction.  QueEN-EmpRESS  v.  DHON- 
DOO,  Rat.  Un.  Cr  969  =  Cr.  C,  Rg.  25  of  1898. 

(91) — S.  9  (e) — Exporting  opium — Parcel  of 
ooium  tendered  at  Post  Office— Seizure  by  Post 
Office — Not  amounting  to  '  export ' — Attempt  to 
export — S.  511,  I  P.C  .  not  applicable. — B 
tendered  a  parcel  containing  opium  at  the  Post 
Office  at  H  for  being  despatched  to  Burma.  The 
parcel  was  opened  by  the  Postal  authorities, 
marked  '  doubtful  '  with  a  view  to  the  identifi- 
cation of  the  consignee,  and  despatched  it  to 
Burma.  The  parcel  not  having  been  claimed 
was  sent  back  to  H.  Ueld,  that  the  parcel, 
having  been  seized  by  the  Postal  Officials  before 
despatch,  ceased  to  be  in  their  hands  on  B's 
behalf  and  that  it  was  not  '  exported '  by  B. 
Beli,  also,  that,  though  B  doubtless  attempt- 
ed to  export  the  parcel,  that  attempt  was  not 
punishable  under  s.  511,  I. PC.  BOSTON  v. 
Crown,  2  P  R.  1911,  Cr.  =  6  P.W.R.  1911  =9 
Ind.  Caa.  682=12  Cr.L.J.  116  =  108  P.L.R. 
1911. 
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(92) — S's.  9  and  10 — Scope  of  the  section.— Tiie 
section  provides  that  opium  in  respect  of  which 
an  ofience  under  the  section  is  committed  must 
be  opium  in  the  possession  of^the  accused,  al- 
though the  possession  need  not  be  to  the  know- 
ledge of  the  accused.  The  section  is  a  penal 
one  and  must  therefore  be  read  plainly;  the  plain 
meaning  is  that  if  excessive  opium  is  found  in 
a  man's  possession,  he  is  liable  to  be  punished, 
unless  he  is  able  to  account  for  it  satisfactorily. 
Chedi  Mada  v.  King-Empeeor,  8  C.W.N. 
349. 

(93) — Ss.  9  and  10— Opi«??i  in  the  luggage  of 
a  child  in  charge  oj  an  adult — Presumption — 
Extent  of  puniihment. — Where  opium  is  found 
in  the  luggage  of  a  child  in  charge  of  an  adult, 
the  presumption  is  that  it  is  in  the  possession  of 
the  person  in  loco  parentis  to  the  child  until 
the  contrary  is  proved.  The  presumption  under 
s.  10  should  be  imposed  on  the  accused,  only 
after  giving  him  an  opportunity  to  account  for 
the  possession  of  opium,  and  if  he  is  then  un- 
able to  account  for  it  satisfactorily  ;  and  the 
punishment  awarded  under  the  Act  should  not 
be  one  beyond  what  the  public  interest  demands. 
Pin  Ye  V.  Queen-Empress,  U.B.R.  1892— 
1896,  Vol.  1,  139.  (SJ.L.B.  57.3,  B.)  [F..  U  Cr. 
L.J.  77  =  4  Ind.  Gas.  898  =  U.B.R.  1909.  HI. 
Excis^e,  p.  1,  13  Cr,  L.J.  122  =  13  Ind.  Cas.  778 
=  4  Bar.  L.T.  270.] 

(94) — Ss.  9  and  10 — Presumption  of  guilt, 
rule  of,  in  s  10 — Meaning  of — Circumstantial 
evidence  of  guilt. — In  construing  s.  10,  Opium 
Act,  some  limitation  must  be  placed  upon  the 
general  words  of  the  section,  namely,  "  it  shall 
be  presumed,  until  the  contrary  is  proved,  that 
all  opium  for  which  the  accused  person  is  unable 
to  account  satisfactorily  is  opium  in  respect  of 
which  he  has  committed  an  ofience  under  this 
Act."  The  efiect  of  ss.  9  and  10  of  the  Opium 
Act  seems  to  be  that,  when  once  it  is  proved 
that  ao  accused  person  has  dealt  with  opium  in 
any  of  the  ways  described  in  s,  9,  the  onus  of 
proving  that  he  had  a  right  so  to  deal  with  it  is 
thrown  upon  the  accused  by  s.  10.  But  the 
commission  of  an  act  which  may  be  an  offence 
must  be  proved  before  the  presumption  under 
8.  10  comes  into  play  and  the  presumption 
cannot  be  used  to  establish  the  fact.  Where  the 
accused,  after  having  purchased  opium  on  behalf 
of  his  master,  did  not  send  it  to  the  master's 
shop,  but  falsely  said,  when  asked  as  to  it,  that 
the  opium  had  been  stolen.  Held,  these  circum- 
stances, though  they  raise  a  suspicion  that  the 
accused  sold  the  opium,  are  not  sufficient  to 
prove  that  he  had  done  so  ;  and  the  rule  of 
statutory  presumption  embodied  in  s.  10  of  the 
Act  does  not  apply  and  cannot  be  used  to  estab- 
lish that  fact.  But  as,  on  the  facts  proved,  the 
accused  might  have  been  convicted  of  unlawful 
transport  of  opium,  the  conviction  and  sentence 
were  not  interfered  with.  ISHWAR  CHANDRA 
Singh  v.  emperor,  37  C.  581  =  12  C.L.J.  19 

=  14  C.W.N.  710  =  6  iDd,  Cas.  173  =  11  Cr.L  J. 

256. 
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(95) — Ss.  9,  13— Fine — Power  of  Magistrate 
to  distribute  it  among  persons  concerned  in  the 
detection. — A  Magistrate  is  not  competent  to 
distribute  fines  among  persons  who  may  have 
been  concerned  in  the  detection  of  an  offence 
under  the  Act.  Rule  No.  67,  so  far  as  it  autho- 
rizes auch  payment  is  ultra  vires.  QUEEN- 
EMPRESS  v.  GANPAT,  13  P.R.  1894,  Cr. 

(96)— S.  9.  Rule  16  and  s.  U— Illegality  of 
search,  as  a  defence. — In  this  case  the  accused 
was  prosecuted  for  being  in  possession  of  opium 
in  excess  of  the  quantity  allowed  by  law.  The 
accused  pleaded  that  the  discovery  of  the  excess 
quantity  was  the  result  of  an  illegal  search. 
Held,  the  fact  that  the  discovery  was  the  result 
of  an  illegal  search  cannot  exonerate  the  accused 
from  the  criminal  liability.  CROWN  v.  NAHU, 
11  P.R.  1906,  Cr  =4  Cr.  L  J.  290  =  118  P.L.R. 
1907.  (37  P.R.  1880.  Cr..  R,). 

(97)  — S.  10 — Interpretation  of —"Possession," 
definition  of  the  term — Proof  of  possession  essen- 
tial.— The  terms  "  possession  "  implies  know- 
ledge on  the  part  of  the  alleged  possessor.  A 
man  has  not  the  possession  of  that,  of  the 
existence  of  which  he  is  unaware.  Before  an 
accused  person  is  required  to  account  for  opium, 
there  must  be  proof  that  such  opium  has  been 
in  his  possession  or  under  his  control.   QuEEN- 

Emperss  v.  Chit  Aung,  L.B.R.  1872—1892, 
573. 

(98) — S.  10 — Satisfactory  exvlatiation  of  pos- 
sesz.io7i — Accused  discharged  of  onus  probandi. — 
Where  an  accused  person  gives  an  account  of 
his  possession  of  the  opium,  which,  if  true,  is 
satisfactory,  and  there  is  no  evidence  to  show 
that  it  is  untrue,  the  burden  of  proving  how  he 
became  possessed  of  the  opiura  in  question  does 
not  fall  on  him.  Queen-Empress  v.  Nga 
Chan  E,  L.B.R.  1872—1892,  597. 

(99) — S.  10 — Presumption  —  Onus. —  Accus- 
ed was  tried  for  illegal  po.ssession  of  opium 
found  on  him  on  the  18th  May.  1909.  He 
counted  for  it  by  saying  that  he  had  purchased 
it  from  a  licensed  vendor.  This  fact  was  accept- 
ed by  the  prosecution,  but  they  alleged  that  the 
date  of  his  purchase  was  such  that  this  explan- 
ation was  not  satisfactory.  Held,  that  it  lay 
upon  the  prosecution  to  prove  that  date,  and 
only  then,  upon  the  accused  failing  to  satis- 
factorily account  for  the  large  quantity  of 
opium  still  in  his  possession  on  the  date  of  his 
arrest,  could  any  presumption  be  drawn  against 
him  under  s.  10  of  the  Ooium  Act-  EMPEROR 
V.  PA,  8  Ind  Cas.  461  =  11  Cr.  L.J.  658=3 
Bur.  L.T.  82.  (4  L.B.R.  314,  9  Cr.  L.J.  16, 
Cons.) 

(100) — S.  10— Presumption  in  case  of  unlaw- 
ful possession  of  opium. —  'Where  a  person,  con- 
victed of  attempting  to  smuggle  5J  seers  of 
opium  into  the  city  of  Lucknow  for  sale,  was 
sentenced  to  two  months'  simpleimprisonment 
and  a  fine  of  Rs.  50,  the  sentence  was  enhanced 
to  two  months'  additional  rigorous  imprison- 
ment, the  Court   pointing  out   that,    although 
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s,  10  of  the  Act  threw  on  the  accused  the  burden 
of  satisfactorily  acoouatiag  for  opium  in  his 
possession  ooutrary  to  the  provisions  of  the  Act, 
the  presumption  against  tbe  accused  is  only  a 
presumption  whi(ih  may  be  rebutted  and  that 
possession  must  be  proved,  as  opium  is  not 
unfrequently  maliciously  placed  in  or  upon  a 
persorj's  premises  by  an  enemy,  vyho,  then, 
brings  down  the  police  to  the  spot  where  the 
opium  is  found,  and  as  such  finding  does  not 
prove  the  possession  sontemplated  by  law. 
Queen-Empress  v.  Eamdin,  S.C.  161,  Oudh. 
{F.,  8.0.  236,  Oudh.] 

(101) — S.  10 — Liability  of  common  carriers 
under  the  section. — S.  10  contains  no  reservation 
in  favour  of  common  carriers.  One  of  the  objects 
of  enactments  such  as  s.  10  is  to  induce  persons 
like  carriers,  to  exercise  special  vigilance  in 
carrying  on  their  business,  and  this  would  apply 
as  much  to  a  common  carrier  as  to  a  carrier 
under  a  special  contract  CheDI  MALA  v. 
KiNG-EMPEROR,  8  G.W.N.  349. 

-S.  10— See  Nos.  87,    88,  92,  93  and 


(lOl-a)- 
94,  supra. 

(102)— S.  11—  Confiscation  of  property — 
Proof — Appeal  from  order  of  confiscation. — 
Where  a  cart  was  hired  by  the  accused  and  in 
the  cart  was  found  a  bag  containing  opium 
belonging  to  the  accused,  held,  that,  the  oraer 
for  the  confiscitionof  the  cart  was  not  legal,  in 
the  absence  of  evidence  to  show  that  the  carter 
knew  that  the  accused's  bag  contained  opium 
and,  even  if  he  knew  that  there  was  opium  in 
the  bag,  that  the  accused  had  no  right  to 
transport  it.  No  appeal  lies  against  an  order 
of  confiscation  passed  under  s.  11  of  the  Opium 
Act,     In  re  RamaNNA,  1  Weir,  835. 

(103)— S.  11— Boat,  unlawful  user  by  hirer — 
Confiscation,  without  hearing  owner. — An  order 
of  the  Magistrate  confiscating  a  boat  under 
8.  11  of  the  Opium  Act  was  set  aside  when  such 
order  was  passed  without  giving  the  owner  of 
the  boat  an  opportunity  of  being  heard.  S.  11 
of  the  Opium  Act  does  not  seem  to  contemplate 
that  every  receptacle  in  the  nature  of  a  ship  or 
a  house  or  a  carriage  in  which  a  small  quantity 
of  opium  may  happen  to  be  found  is  liable  to 
confiscation  ;  liability  arises  from  the  owner  of 
such  conveyaoce  using  the  conveyance  for 
the  purpose  of   transporting    opium.     SHAIKH 

ABDUL    Rahman     v.    King-Emperor,  13 
C.W.N.  296  =  9 Ind.  Cas.  S87  =  12  Cr.  L.J.  103. 

(104)— 8.  13— See  Nos.  33  and  95,  supra. 

(105)— S.  14— See  Nos.  9  aud  96,  supra. 

(106)— Ss.  14,  15  and  16— Excise  Act,  s.  38— 
Crim.  Pro.  Code,  ss.  102  and  lO'd— Search- 
Witnesses  to  search—  Written  information — 
Evidence—^.  16  of  the  Opium  Act  lays  down 
that  searches  under  ss.  14  and  15  of  that  Act 
shall  be  made  in  accordance  with  the  provisions 
of  the  Code  of  Criminal  Procdure.  Under  the 
Excise  Act,  it  would  appear  from  the  wording 
of  s.  38  of  that  Act,  that  it  is  not  necessary  for 
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an  Excise  officer  to  conduct  the  search  under 
the  provisions  of  the  Code  of  Criminal  Proce- 
dure. It  is  objectionable  to  be  constantly 
calling  the  same  person  to  witness  the  searoh, 
and  to  do  so  is  likely  to  prejudice  the  mind  cf  a 
trying  Magistrate  against  the  prosecution. 
When  searcbe"  are  undertaken  under  the  pro- 
visions of  the  Opium  Act,  neighbours  or  respect- 
able houseowners  near  to  the  houps  searched, 
should  be  called  in  to  witness  the  search.  A 
written  information  is  not  evidence.  If  it  is 
desired  to  make  the  matter  contained  in  it 
evidence,  a  person  who  could  directly  testify  to 
such  matter  should  bo  produced  as  witness. 
Ml  Hauk  v.  King-Emperor,  4  L.B.R.  121  = 
14  Bar.  L.R.  202  =  7  Cr.  L  J.  87.  [R..  14  Bur, 
L.R.  81=7  Cr.  L.J.  479=4  L.B.R.  213.1 

(107)— 8.  15— See  No.  106,  supra. 

(108) — Ss.  15  and  19— Entry  and  search  of 
boat  betiueen  sunset  and  sunrise  without  warrant 
— Seizure  oj  opium — Wheihir  authorised — "In 
transit,  "  meaning  of — S.  15. — Opium  which  is 
being  carried  about  from  place  to  place  in  a 
boat  is  "  in  tran&it  ",  although  the  boat  is 
temporarily  anchored  or  otherwise  fastened. 
But,  s.  15  of  the  Act  does  not  authorise  an 
officer  to  enter  and  search  a  boat,  between 
sunset  and  sunrise,  against  the  wiii  of  the  person 
in  charge  of  it,  without  a  warrant  from  another 
officer  authorised  under  s.  19  of  the  Act. 
King  Emperor  v.  Nawzu,  5  L.B  R.  56,  F.B. 
=  2  Ind.  Cas  546. 

(109) -S.  19— Search— Hotv  to  be  made- 
Irregularity  in  search— Effect  of  evidence. — In 
conducting  a  search  under  this  Act  of  premises 
occupied  by  the  accused,  the  provisions  of  s.  103 
of  Code  of  Criminal  Procedure  are  to  be  observ- 
ed. Tbe  residents  of  the  locality  must  be 
asked  to  be  present  and  a  list  of  property  found 
should  be  made.  The  irregularity  of  the  search 
will  impair  the  value  of  the  evidence  regarding 
the  discovery  nf  opium.  CRIMINAL  REVISION 
No.  871  OP  1892,  U.B.R.  1892—1896,  Yol.  I, 
135. 

(110)— S.  16— See  No.  106,  supra. 

(Ill)— S.  19 -See  Nos.  9  and  108,  supra. 

(lll-a)— S.  39 — License  to  sell  muddut  — 
Bengal  Act  IV  of  1866. — The  sale  of  muddut  is 
regulated  by  Act  I  of  1878.  Therefore,  any 
license  granted  for  the  sale  of  muddut,  will  not 
be  a  license  under  ss.  36  and  37,  Act  IV  of  1866. 
s.  39  of  the  Act  applies,  and,  therefore,  a  license, 
from  the  Commissioner  of  Police  is  necessary 
for  the  sale  of  muddut.  R.  DaviS  v.  KOYLAS 
CHUNDER  GHOSE,  13  C.L.R.  336.  (11  CL.R. 
464,22,) 

(111-6)— S.  45 — Strict  cornpliance  with  legal 
preliminaries  necessary  before  the  search  of 
house. — Before  the  house  of  a  man  is  searched 
for  the  discovery  of  illicit  opium,  all  the  neces- 
sary preliminaries  imposed  by  law  must  be 
strictly  complied  with,  as  opium  cultivators  ate 
as  much  entitled  to  the  possession  of  less  than 
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five  tolas  of  opium  as  any  other  person.  GOV- 
ERNMENT V.  Dhunnoo,  Book  Cir.  3  of  1872. 

(ll'i) — Direction  71  Obtaining  opium  by  per- 
sonation in  excess  of  amount  alloioed  by  Excise 
Officer— Fraudulent  act. — Where  a  person 
licensed  to  buy  opium  obtains  from  the  licens- 
ed vendor,  by  personating  a  real  or  imaginary 
person,  more  opium  than  he  would  have 
got  without  such  personation,  he  cannot  be 
said  to  act  dishaneatlv,  as  there  would  have 
been  no  wrongful  gain  or  loss  had  the  opium 
been  sold  to  him.  He  does,  however,  act 
fraudulently,  as  his  intention  was  to  deceive 
the  vendor  and  thereby  obtain  an  advantage  or 
privilege,  which  without  such  deception  could 
not  have  been  obtained.  EMPEROR  v.  TAN 
Kep  si,  8  Ind.  Cas.  596  =  3  Bur,  L.T.  11. 

(113) — P\,ale  I,  cl.  XX — Presumption  as  to 
Burman  when  to  be  raised— Onus. — If  the  law 
declares  tbat  under  certain  conditions  the 
burden  of  proof  shall  be  shifted  from  the  prose- 
cution to  the  accused,  the  presence  of  ail  those 
conditions  should  be  strictly  proved.  Before  a 
presumption  that  a  person  is  a  Burman  can  be 
raised,  it  should  be  shown  that  he  ordinarily 
wears  Burman  clothes  and  speaks  Burmese  as 
his  vernacular.  QUBBN-EMPRESS  v.  NGA  THA 
Dun,  U.B.R.  1892—1896,  Yol.  I.  144. 

Act  YI  of  1878  (Treasure  Trove). 

[REP.  in  PT.,  act  XII  OF  1891.  DECLARED 
IN  FORCE— IN  THE  SONTHALi  PaRGaNAS, 
REG.  Ill  OF  1872,  S.  3,  AS  AMENDED  BY 
Reg.     Ill  OF    1899,     S.  3  ;    IN     THE    ANGUL 

District,  Reg.  I  of  1894,  s.  3  ;  in  Upper 
Burma  (except  the  Shan  States;,  act 
XIII  of  1898,  S   4.] 

(1) — Ss.  4,  20— Coolies  engaged  by  employer — 
Discovery  by  them  of  treasure  in  the  course  of 
periormance  of  their  work — Liability  as  'finders' 
— Conviction  under s.  20  of  the  Act  -Validity — 
'Finder' — Meaning  of  the  term. — Where  two 
coolies,  while  engaged  by  their  employers  in  the 
cutting  of  a  tree,  discovered,  in  the  presence  of 
their  employers  and  several  others,  a  box  which, 
when  opened  before  them,  revealed  treasure  of 
value,  and  tbe  box  was  removed  by  one  of  their 
employers  who  secretly  disposed  of  them,  and 
the  coolies  were  prosecuted  under  s.  20  o£  the 
Treasure  Trove  Act  and  convicted.  Held,  that 
the  coolies  were  'finders'  within  the  meaning  of 
s.  4  of  Act  VI  of  1878  and  that  they  were 
rightly  convicted  under  s.  20  of  the  same  Act. 
In  re  MALA  Naicker,  27  M.  L.  J.  477  =  15 
Cr.L.J   632  =  25  Ind   Cas  640. 

(2)-S.  20—Crim.  Pro.  Code  (1882),  s.  28— 
Offences  under  the  Act — Jurisdiction  of  the  third- 
class  Magistrates-  —  Third-class  Magistrates 
have  no  jurisdiction  to  try  offences  punishable 
under  s.  20  of  this  Act.  CRIMINAL  REVISION 
CASE  NO.  328  OF  1882,  2  Weir  23. 

(3)— S.  20— See  No.  1,  supra. 

(4)— Ss.  20.  21— See  ABETTOR,  1  Weir  919. 

(5)— S.  21— See  No.  4,  supra. 
21 
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[REP.  IN  PT.  (LOCALLY),  ACT  VI  OF  1879  ; 
Am.,  act  V  of  1890,  SS.  2—14;  AM.,  ACT 
XII  OF  1891  ;   REP.    IN  PT.  AND    AM.,   ACT  V 

OF  1901 ;  REP.  (IN  Assam),  Reg.  VII  of  1891. 
Declared  in  force— in  the  Sonthal 
Parganas,  Reg.  ill  of  1872.  s.  3,  as  .\mend- 
ed  by  Reg.  Ill  op  1899,  s.  S;  in  the 
ANQUL  District.  Reg.  I  of  1S94,  s.  3  ;  in 
the  Chittagong  Hill- tracts,  Reg.  I  of 
1900,  s.  4.] 

(1) — Conviction — Reward — Crim.  Pro  Code, 
Act  X  of  1882,  s,  545. — Where  a  conviction  and 
sentence  proceeds  under  the  provisions  of  the 
Indian  Forest  Act,  it  is  not  competent  to  a 
Magistrate  to  pass  an  order  of  reward  to  the 
complainant  for  detecting  the  oSence.  QUEEN- 
Empress  V  VlTHU  valad  Ramji,  Rat.  Un. 
Cr.  C.  873  =  Cr.  Rg.  48  of  1896. 

(2-4) — Rules  framed  under  the  Act  by  Local 
Government — Conservator  notifyiiig  periods  and 
localities  left  unascertaintd  by  Governmeyit  — 
Closing  of  forest  for  indefinite  perioa — Misquot- 
ing of  the  section — Appeal. — A  misquoting  of 
the  section  of  the  Act  under  which  a  rule  other- 
wise valid  has  bean  framed,  does  not  render  the 
rule  void.  When  the  Local  Government  has 
framed  rules  under  the  Forest  Act,  prohibiting 
hunting  and  shooting  in  reserved  forests  during 
such  periods  and  in  such  portions  as  the  Conser- 
vator may  appoint,  the  Conservator,  in  notifying 
periods  and  localities  left  unascertained  by  the 
Local  Government  cannot  be  said  to  be  exercis- 
ing the  auchority  delegated  to  the  Local 
Government  by  the  Act.  A  notification  closing 
a  forest  for  an  indefinite  period  is  not  bad  for 
indefiniteness,  when  it  is  not  known  at  that 
time,  how  long  it  may  be  necessary  to  close  the 
forest.  Bates  v.  Empress,  19  P.R.  1880,  Cr. 

(5) — Case  challaned  by  Forest  Department 
^Proceeding  stopped  by  Magistrate — Efiect  — 
Further  inquiry  ordered  by  District  Magis- 
trate—See CRIM.  Pro.  Code.  1898,  ss.  249, 
403,  437.  13  Cr.L.J.  860  =  9  P.R.  1913,  Cr.  =  163 
P.L.R.  1913. 

(6) — S.  5 — Trees  cut  from  waste — Conviction 
— Land  Revenue  Code. — Where  a  person  cuts 
trees  in  a  plot  marked  as  waste  number,  the 
prosecution  should  lie,  not  under  the  Forest 
Act,  but  under  the  Land  Revenue  Code  or  the 
Rules  framed  thereunder.  QuebN-EmpBESS 
V.  KOYA  MAVJI,  Rat.  Un.  Cr.  C.  873  =  Cr.  Rg. 
49  of  1896. 

(6-a)— S.  16— See  Mischief,  l  Weir  492. 

(7) — S.  25 — Summons  case  —  Acquittal  — 
Further  enquiry— Revision — Crim.  Pro.  Code 
(1898),  s.  437. — In  this  case  the  accused  was 
tried  and  acquitted  by  aTahsildar  of  the  offence 
under  s.  25.  The  District  Magistrate  disagree- 
ing with  the  decision  of  the  Tahsildar  sent  the 
case  for  further  enquiry  to  the  Assistant 
Commissioner,  Attock,  who  convicted  the 
accused.  The  Sessions  Judge  declined  to  submifr 
the  case  to  the  Chief  Court  for  revision  holding 
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that  the  accused  was  tried  in  a  summons  case 
and  could  only  be  discharged,  but  could  not  be 
acquitted,  and  that  the  order  directing  further 
enquiry  was  not  illegal.  Held,  that  the  order 
of  the  District  Magistrate  was  illegal  and  that 
the  view  of  the  law  taken  by  the  Sessions  Judge 
was  erroneous.  A  case  under  s.  25  of  the 
Forest  Act  is  a  "Summons  case"  and  the 
Tahsildar,  if  he  did  not  find  the  accused  guilty, 
was  bound  to  acquit  him,  and  no  order  under 
s.  437,  Grim.  Pro.  Code,  directing  further 
enquiry,  could  be  passed.  The  order  of  the 
District  Magistrate  and  conviction  and  sentence 
were  set  aside.  AMIR  KHAN  v.  EMPRESS, 
P.L.R.  1900,  Cr.,  p.  50  =  19  P.R,  1900,  Or. 

(8)  — S  25 — Levy  of  pound  fines  under  Act  1 
of  1871 — Prosecution  for  an  offence  under  s.  25, 
Forest  Act. — Toe  levy  of  pound  fines  under  Act 
I  of  1871,  s.  12,  in  respect  of  an  offence  of 
allowing  cattle  to  trespass  in  a  reserved  forest 
ia  not  a  punishment,  and  does  not,  therefore, 
bar  a  prosecution,  under  s.  25  of  the  Forest  Act 
EMPRESS  V.  Ghazi,  19  PR  1885,  Cr.  [B  ,  19 
P.R.  1900,  Or.] 

(9)— 8  25— See  GRIM.  PRO.  CODE,  1898, 
8.  437,  19  P.R.  1900,  Gr.  =  P.L.R.  1900.  p.  50. 

(10) — S.  25  (1)  -  Shooting  in  reserved  forest. — 
A  oonviction  recorded  under  s.  25  (I)  of  the 
Forest  Act.  for  shooting  in  a  reserved  forest  in 
contravention  of  any  rules  which  the  Local 
Government  from  time  to  time  prescribes,  is 
illegal  where  no  such  rulas  have  been  passed  by 
the  Government.  QuebN-EMPRESS  v.  HAN- 
M\NTA,  Rat.  Un.  Cr.  C.  684i  =  Cr.  Rg.  50  of 
1893. 

(11) — S.  25,  cl.  {b)— Permitting  cattle  to  tres- 
pass —  What  amounts  to  trespass  punishable 
under  the  Act — Test. — The  question  whether 
the  owner  of  oaUle,  whose  animals  trespass  in 
a  reserved  forest,  is  criminally  liable  for  com- 
mitting an  offence  under  a.  25,  ol.  (6), Forest  Act, 
1878,  depends  upon  the  whole  circumstances  of 
each  particular  case.  In  a  great  many  cases, 
the  question  will  resolve  itself  into,  '  did  he  or 
did  he  not  tike  proper  precautions  to  prevent 
such  trespass,'  and  it  does  not  depend  upon  the 
presence  or  absence  of  the  owner  at  the  moment. 
Crown  V.  Samand^r  Nathu,  16P  R.  1909, 
Cr.  =  40  P.W.R   1909,  Cr  =i  Ind.  Cas.  866. 

(12)— S.  25  (c) — Possession  of  fiml  or  steel. — 
The  mere  possession  of  a  flint  or  steel  within 
forest  limits  does  not  constitute  an  ofienoe 
under  s.  25  (c)  of  Act  VII  of  1878.  EMPEROR 
V.  RANCHHOD  KHUSad,  4  Bom   L  R.  935. 

(13)— S.  25  (d)  — Trespass  in  reserved  forest — 
Humanbstng  — The  trespissof  a  human  being  in 
a  reserved  forest  is  punishable  under  a  25  'd)  of 
the  Indian  Porpst  Act.  Queen-EMPRESS  v. 
Umdya,  Rat.  Ua.  Cr.  C.  602  =  Cr.  Rtf  21  of 
1892. 

(14)— S.  25,  cl.  (i)— Hunt— Interpretation. — 
The  accused  waa  sitting  in  a  reserved  forest  in 
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a  bhoja,  or  specially  prepared  screen  devised 
for  huntmg,  and  had  by  his  side  a  loaded  guni 
He  was  sitting  there  with  the  intention  of  hunt- 
ing. Upon  these  facts  be  was  proceeded  against 
under  s.  25,  cl.  (i).  Forest  Act,  1878,  for  hunt- 
ing in  a  reserved  forest  without  a  license  : — 
Held,  that  the  accused  was  bunting  within  the 
meaning  of  s.  25,  cl  h),  Forest  Act,  1878.  The 
word  "  hunt  "  is  used  intransitively  in  s.  25.  cl 
(i)  of  the  Act.  EMPEROR  v.  MalU  HIRU 
BaGARA,  12  Bora.  L.  R,  520  =  7  Ind.  Oas.  450 
=  11  Cr.  L.  J.  486. 

(15)— Ss.  25,  32  (a)— Protected  forest— Fell- 
ing a  tree  without  perrnission — Damage  to  the 
protected  forest— Compensation /or  the  damage. 
— There  is  no  provision,  either  in  the  Act  or  the 
rules  framed  thereunder,  to  award  compensa- 
tion for  damiejes  in  respect  of  the  protected 
forest.  Emperor  v.  Karianna  Hulianna, 
8  Bom,  L.  R.  987  =  5  Cr.L.J.  9. 

(16) — Ss-  25  and  5i— Conviction  under  the 
Act — Order  for  confiscation. — An  order  for  con- 
fiscation cannot  be  regarded  as  an  order  inci- 
dental on  a  conviotiou  under  the  Act.  The 
confiscation  is  by  the  terms  of  s.  54  declared  to 
be  a  punishment,  for  it  is  in  addition  to  any 
other  punishment  prescribed  for  the  offenoei 
Being  a  punishment,  the  order  for  confiscation 
should  be  passed  simultaneously  with  the 
punishment  for  the  offence.  AINUDDI  SHEIKH 
V.  QueeN-EMPRESS,  27  C.  430.  (4  A.  417,  R.) 

(17)— Ss.  25  and  63— Forest  offence— Court- 
fees — Court  Fees  Act,  s.  31. — Wbere  persons 
convicted  of  an  offence  under  the  Forest  Act, 
were  each  sentenced  to  pay  a  fine  of  thirteen 
annas,  or  in  default  to  suSer  one  day's  simple 
imprisonment,  and  all  of  them  were  ordered  to 
pay  annas  five  as  compensation  for  the  loss  of 
Forest  fuel  or  wood  and  Re.  1-4  as  Court  fee 
expenses  under  s.  31  of  the  Court  Fees  Act,  held 
that  the  order  as  to  payment  of  Court-fees  was 
not  a  valid  order,  as  offences  under  s.  25  of  Act 
VII  of  1878  are,  under  s.  63,  of  the  kind 
for  which  Police  offioers  may  arrest  without 
warrant.  QUEEN- EMPRESS  v.  GOPAL,  Rat. 
Un.  Cr.  C.  695  =  Cr.  Rg  23  of  1894. 

(18)— Ss  25  and  66 -Theft  of  wood  from 
Government  Forest,  to  which  Forest  Act  does 
not  apply  -Penal  Code,  s,  379— In  the  absence 
of  anything  in  a  Special  Act  (hke  the  F  )rest 
Act)  to  exclude  the  operation  of  the  general 
criminal  law,  an  intention  on  the  part  of  the 
legislature  to  exclude  it  should  not  be  inferred. 
Further  s.  66  negatives  any  such  intention. 
Theft  of  wood  from  a  Government  forest,  to 
which  the  Forest  Act  had  not  been  aoplied,  ia 
punishable  under  the  Penal  Code.  EMPRESS 
V.  IMAN  Baksh,  10  P.R.  1885,  Cr.  (22  P.R. 
1876,  Or.,  disappr.) 

(19) — Ss,  25.  75 — Sentence — Payments  of  re- 
wards out  of  fines  and  confiscations. — The  pay- 
ment of  rewards  out  of  fines  and  confiscations 
is  not  a  part  of  the  sentence,  but  is  a  matter  for 
the  Executive  Government  to  deal  with,  in  the 
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exercise  of  the  power  vested  in  them  by  the 
rules  framed  under  the  Act.  These  rules  give 
the  Government  the  power  to  pay  one  half  of  the 
proceeds  of  fines  and  confiscations  by  way  of 
reward  without  any  order  of  the  convictiDg 
Court,  but  more  than  one  half  cannot,  however, 
be  paid  unless  the  Magistrate  so  directs. 
QUB:EN-EMPRBSS  v.  MOGHJI  KUKA,  Rat. 
Un.  Cr.  C.  960  =  Cr.  Rg.  13  of  1898. 

(20)-6's.  28,29-0.31,32.  Zi— Cutting  trees 
reserved  in  protected  forest. — In  acqaitling  an 
accused  convicted  of  cutting  trees  reserved  in  a 
protected  forest  under  s.  29-a,  held  that  a 
protected  forest  may  be  notified  either  under 
s.  2S  or  s.  34,  but  the  powers  under  both  those 
sections  are  restricted  to  lands  which  are  forest 
or  waste  lands.  Whatever  liability  the  accused 
might  be  under  in  regard  to  the  provisions  of 
any  other  law,  he  could  not  be  convicted  under 
s.  32  of  the  Act,  for,  the  land  which  formed  part 
of  a  survey  number  in  an  occupant's  holding 
and  which  was  assessed,  was  not  shown  to  be 
within  the  class  of  lands  to  which  the  powers  of 
Government  under  sa.  28,  29  and  3-4  of  the 
Forest  Act  applied.  EMPEROR  v.  SHESHAGIRI 
Rao  Vithal  Rao,  7  Bom.  L.R.  462  =  2  Cr.L. 
J.  437. 

{20-a)— S.  29— See  No.  20,  supra, 

(20-6)— S.  31— See  No.  20,  supra. 

(21)— S.  22— Notification  No.  58,  dated  the 
26th  January,  1897.— H^ld,  that  the  Forest 
Act,  1878,  is  one  curtailing  the  proprietary 
rights  of  individuals,  and  the  Act  and  the  noti- 
fications under  it  naust-  be  construed  strictly 
where  the  rights  of  individuals  are  trenched 
upon.      CHATAR  SINGH  V.    EMPEROR,  55  P.L. 

R.  1901. 

(22) — S.  32 — Cutting  down  forest  trees — 
Conviction  under  forest  Act  and  under  s-  447, 
l.P.C— Legality— See  PENAL  CODB,  s.  447, 
n  A.L.J.  340  =  14,  Or. L.J.  424  =  20  Ind.  Gas. 
408. 

(23)— S.  32  (a),  (b),  (c)— Protected  forest- 
Quarrying  stone  under  orders  of  Public  Works 
Department  —  Offence  —  See  PENAL  CODE, 
S3.  79.40,114,14  Bom.  L.  R.  365  =  15  Ind. 
Cas.  802  =  13  Cr.L.J.  580  =  1  Bom.  Cr.  Cas. 
128. 

(24)— S.  32— See  No.   15,  supra. 

(25)— Ss.  32,  54,  55— Theft  of  timber  or 
forest  produce — Conviction  for — Order  of  con- 
fiscation—Legality— Sale  proceeds  to  be  cre- 
dited to  Forest  Devartment— Handing  over  of 
stolen  property  to  Forest  Officer  in  specie — Proper 
procedwre. — Where  certain  persons  were  con- 
victed of  a  forest  oSence  under  s.  32,  Act  VII 
of  1878,  with  respect  to  certain  timber  or  forest 
produce  which  was  not  wholly  Government 
property,  and  where  the  timber  or  forest  produce 
with  reference  to  which  the  offence  was  com-  I 
mitted  was  ordered  to  be  confiscated  and  sold   I 
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and  the  sale-proceeds  credited  to  the  Govern- 
ment. Held,  that  iha  order  of  confiscation 
was  quite  legal  under  s.  54  of  the  Forest  Act, 
that,  under  s.  55,  the  sale-proceeds  must  go  to 
the  Government  in  the  Forest  Department,  and 
that  the  Magistrates  should  always  make  over 
the  timber  or  forest  produce  in  specie  to  the 
Forest  OiScpr.  CROWN  v.  SADAPUR,  1  P  R. 
1912  :Cr.)  =  37  P.L.R.  1912  =  13  Cr.  L.J.  172  = 
13  lod.  Cas.  924. 

(26)— S.  34— See  No.  20,  supra. 

(27) — S.  41  —  Omission  to  return  pass — 
Offence. — There  is  no  rule  made  under  s.  41  of 
the  Forest  Act,  for  the  Khandesh  District, 
which  requires  holders  of  passes  to  return  them, 
and  the  omission  to  return  a  pass  is  not  there- 
fore an  offence.  .Queen-EMPRESS  v.  UMEDA, 
Rat.  Un.  Cr.  G.  300. 

(28)— S.  41  {Rules  21,  26) — Compensation  in 
addition  to  imprisonment — Crim.  Pro.  Code, 
s.  545  (1), — Where  a  person  is  convicted  of  an 
offence  under  rules  21,  26.  framed  under  s.  41, 
Forest  Act,  1878,  compensation  cannot  be 
awarded  in  addition  to  the  imposition  of  fine. 
Emperor  v.  Rajubhai  Chandbhai,  5  Bom. 
L.R.  126. 

(29)  — Ss.  45  and5l —  Conviction  under  s.  51, 
when  can  be  had.  —  Before  a  person  can  he 
legally  convicted  of  a  breach  of  the  rules 
framed  under  s.  51,  it  must  be  shown  that  the 
timber  of  which  he  was  found  in  possession, 
was  timber  that  has  gone  below  the  catching 
places,  that  is  to  say,  drift  or  stranded  timber. 
Though  the  possession  of  unmarked  timber 
within  the  area  specified  by  the  Local  Govern- 
ment under  s.  45  may  be  sufficient  to  establish 
that  the  timber  was  the  property  of  the  Govern- 
ment, yet  it  would  not  be  sufficient  to  convict  a 
person  under  s.  51.  ChOGHUTTA  v.  EMPRESS, 
13  P.R.  1883,  Cr. 

(30)— S.  51— S^e  Crim.  Pro.  Code,  3  898, 
s.  260,  128  P.L.R.  1902. 

(31)— S.  51— See  No.  29,  supra. 

(3?> — Ss-  52,  T3—Sub-  Assistant  Conservator 
of  Forests— Seizure  and  detention  of  timber — 
Want  of  a  valid  pass.  — Where  a  Sub-Assistant 
Conservator  of  Forest  seized  timber  under  the 
suspicion  that  it  was  property  stolen  from  the 
Government  forests,  held  that  he  could  justify 
the  seizure  on  the  ground  of  the  commission  of 
a  forest  offence  arising  from  the  want  of  a  valid 
pass.  According  to  s.  52,  Forest  Act  (VII  of 
1878),  a  forest  officer  cannot  justify  the  deten- 
tion of  goods  on  the  ground  of  an  offence 
against  the  forest  laws,  where  he  had  not  taken 
the  course  which  that  section  prescribes  of 
taking  the  matter  before  a  Magistrate.  Waman 
RAMGHANDRA  GAUNDE  V.  DIPCHAND  BAL- 
KISHAN,  15  B.   229. 

(33)— S,  54— See  Nos.  16  and  25,  supra. 

(34)  — Ss.  54  and  55— Confiscation  of  forest 
produce,  the  property  of  Government— Power  to 
confiscate, — No  confiscation  order  is  necessary, 
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or  can  be  made,  in  respect  of  forest  produce, 
which  is  the  propertj-  of  Governmeut,  and 
regarding  vfhich  a  forest  offence  has  been  com- 
mitted. All  that  need  be  done  is,  to  direct  that 
it  should  be  taken  by  some  forest  officer.  It  is 
only  in  respect  of  forest  produce  with  regard 
to  which  an  offence  has  been  committed,  that 
power  to  direct  confiscation  is  given  by  law. 
Such  an  order,  regarding  forest  produce  not 
belonging  to  Government,  can  only  be  made 
at  the  lime  when  the  offender  is  convicted. 
Empress  of  India  v.  Nathu  Khan,  4  A. 
417  =  A,W.N.  1882,  93.      [F.,  27  0.450.] 

(35)— Ss.  54,  IG— Reward — Forest  produce. — 
Since  there  can  be  no  legal  confiscation  of 
Government  property,  a  reward  cannct  be  paid 
out  of  such  property.  Qde,EN-EMPBESS  v. 
TULAJI,  Rat.  Un.  Cr.  C.  620  =  Cp.  Rg.  ii  of 
1892. 

(36)— iS.  bb—DisfOsal  of  ■prope'dy. — Under 
8.  55,  Forest  Act,  the  property,  regarding  which 
an  offence  is  committed,  should  be  awarded  to 
Government.  EMPEKOE  v.  MAHOMMED  SHE- 
KUBHAI,  5  Bom.  L,R.  \2i. 

(37)— S.  bb —Governvient  Forest  produce, 
offence  relating  to—Proier  order. — ^N'hen  the 
forest  produce,  in  respect  of  which  an  offence  is 
committed,  is  found  to  be  the  property  of 
Government,  the  only  order  which  the  Magis- 
trate can  legally  make  regarding  it,  under  s.  55 
of  the  Indian  Forest  Act,  is  that  it  should  be 
taken  charge  of  by  a  Forest  Officer.  An  order 
for  its  sale  and  the  payment  of  a  reward  to  the 
informer  frcm  its  proceeds  is  therefore  illegal. 
Queen-Empress  v.  Ramaji,  Rat.  Un.  Cr.  C. 
361  =  Cr.  Rg.  3  of  1888. 

(38)— S.  55— See  Nos.  25  and  %^,  supra. 

(38-a) — S.  b6— Forfeitui  e  for  forest  offence 
when  a  good  title  has  vested  in  a  third  person. — 
Under  the  orders  issued  by  the  Collector  of 
Kandesh,  certain  Bhils  entered  the  forest, 
brought  from  it  teak  logs  under  the  customary 
passes,  and  sold  them  in  open  market  to  appli- 
cants who  purchased  in  good  faith.  The 
Government  sought  to  forfeit  them  on  the 
ground  that  a  forest  offence  had  been  commit- 
ted in  respect  of  them,  inasmuch  as  the  permis- 
sion under  which  the  Bhils  acted,  only  allowed 
them  to  cut  deadwood  and  the  logs  did  not  fall 
under  the  description.  Held,  ordering  the  logs 
to  be  restored  to  the  custody  of  purchasers,  that 
it  was  clear  from  the  terms  of  s.  56  that  a  for- 
feiture was  not  a  consequence  of  a  forest  offence, 
under  the  conditions  stated  in  that  section, 
where  a  good  title  has  vested  in  a  third  person. 
QUEEN-EMPRESS  V.  BHAU  VEDU  PaTII;,  2 
Bom.  L.R.67S. 

(39)— S.  58—Crim.  Pro.  Code  (1872),  s.  297 
— Reviiio7i  by  High  Court  of  an  otder  of  a 
subordinate  tribunal  under  s-  58  of  Fo7-ests  Act, 
VII  of  1878.— The  terms  of  s.  58  of  the  Forests 
Act  do  not  exclude  the  ordinary  revisional 
powers  of  the  High  Court  over  a  subordinate 
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tribunal  in  the  exercise  of  its  criminal  jurisdic- 
tion, where  there  had  been  a  judicial  proceed- 
ing. Empress  of  India  v.  Nathu  Khan, 
i  A.  417  =  A  W.N.  1882,  93. 

(40)— S.  63— See  No.  17,  supra. 

(41)— Ss.  64,  41,  r.  26— Crim.  Pio.  Code, 
18S2,  ss.  222,  223— Pass  lor  forest  produce  be- 
Icngirig  to  Government — General  charge. — An 
inamdar,  the  owner  of  a  forest,  obtained  in 
October  1891,  a  book  of  passes  authorising  him 
to  issue  the  same  for  the  transit  of  forest  pro- 
duce belonging  to  himself.  Between  October 
1891  and  March  1892,  he  issued  50  of  these 
passes  covering  forest  produce  exceeding  alto- 
gether 10  khandis  ;  of  these,  about  one  khandi 
may  have  belonged  to  the  inamdar  and  the  rest, 
it  was  presumed,  belonged  to  Government,  but 
it  cculd  not  be  made  out  what  particular  pass 
or  passes  covered  the  produce  belocging  to  tha 
inamdar.  He  was  convicted,  in  respect  of 
forest  produce  over  and  above  his  cwn,  under 
ss.  411  and  109,  I. P.O.,  and  r.  26  of  the 
Rules  passed  under  s.  41  of  the  Forest  Act,  the 
charge  being  framed  in  general  terms  with 
reference  to  all  the  transactions  between 
October  1891  and  March  1892.  Held  that  the 
conviction  under  r.  26  could  not  be  sustained, 
there  being  no  express  prohibition  in  r.  3 
against  issuing  such  passes  for  forest  produce 
belonging  to  Government,  and  r.  13  not 
applying  to  the  case.  Held,  further,  that 
the  general  charge  as  framed  by  the  Magistrate 
was  correct.  QUEEN-EMPRESS  v.  WAMAN, 
Rat.  Un.  Cr.  C.  659  =  Cr.  Rg.  24  of  1893. 

(42)— S.  66— See  No.  IS,  siipra. 

(43) — S.  67  (2)  Receipt  of  compensation  by 
officer  not  empozcered —  Legality  of  prosecution, 
— Where  compensation  for  grazing  cattle  in  a 
reserved  forest  is  received  by  an  officer  not  em- 
powered to  do  so,  such  receipt  does  not  in 
strict  law  bar  a  prosecution  for  the  offence. 
"  Such  officer  "  in  s.  67  (2)  of  the  Forest  Act 
means  an  officer  empowered.  QueEN-Em- 
PRESS  V.  Ganu,  Rat.  Un.  Cr.  C.  591  =  Cr.Rg. 
6  of  1892. 

(44)- S.  69— Cattle  Trespass  Act,  I  cf  1871, 
s.  11 — CMle  straying  in  reserved  forest. — If 
cattle  were  found  straying  in  a  reserved  forest, 
the  seizure  cf  the  same  would  be  legal  even  if 
no  damage  had  actually  been  done,  inasmuch  as 
s.  69  of  the  Forest  Act  makes  s.  H  cf  the  Cattle 
Trespass  Act  applicable  to  forests.  QUEEN- 
EMPRESS  V.  BaB.'.JILAXMAN,  22  B.  933. 

(45)— S.  73— See  No.  32,  supra. 

(46) — S.  75,  interpi-etation  of— Excise  law — 
Confiscation  in  the  ow7ter's  absence. — The  boat, 
in  which  excisable  articles  are  carried  in 
contravention  of  the  excise  law,  should  not  be 
confiscated  under  the  provisions  of  s.  75,  unless 
it  is  found  that  the  owner  of  the  boat  was  in 
some  way  implicated  in  the  offence  under  the 
excise  law.  GOLAP  SAHA  v.  EMPEROR,  12 
C.W.N.  139. 


329 


THE  ALL  INDIA  DIGEST. 


330 


i.— Imperial  Acts  —continued. 

Act  YII  of  1878  (Forest)— continued. 

(47)— S.  75,  r.  1— Order  of  Cow/.— Under 
Rule  1  of  the  rules  framed  under  s.  75  of  the 
Foreso  Act,  one  half  of  the  fine  imposed  is 
payable  as  reward  without  any  order  of  the 
convicting  Court.  QUKEN-EmpRESS  v.  Adi- 
VAYA.  Rat.  Un.  Cc.  C.  622  =  Cr.  Rg.  46  of 
1892. 

(47-a)  —  S.  75,  r.  (1)  -Apportionment  of 
reward. — Ic  is  not  competent  to  a  Magistrate 
to  order  a  reward  to  be  less  than  half  the 
armunt  of  the  fine.  When  the  reward  is  to  be 
distributed  among  more  than  one  person,  the 
apportioumeat  vests  in  the  Conservator  of 
Forests.  QUEEN-EMPRESS  v.  ADEVEPPA, 
Rat    Un.  Cr.  C.  6lO  =  Cr.  Rg.  31  of  1892. 

(481—5.  75,  rr.  3,  13,  2Q— Pass-book- 
Contractor — Authority. — Of  the  rules  framyd 
under  the  Forest  Act,  r.  3,  prohibits  the 
removal  of  forest  produce  beyond  certain  limits 
without  a  pass  from  the  Conservator  or  some 
parson  duly  authorised  in  tbat  behalf  under 
r.  13.  Held  that  a  contractor  under  the 
Forest  Department,  to  whom  the  Forest  officer 
has  given  a  pass-book  containing  passes  bearing 
the  ofSoe  seal  with  an  endorsement  that  he 
might  thereby  remove  timber,  was  sufficiently 
authorised  under  r.  13  to  issue  passe.s.  QUEEN- 
Empress  v.  Balv.vntrAO,  Rat.  Un.  Or.  C. 
424  =  01*.  Rg.  88  of  1888. 

(49)— S.  lb— See  No.  19,  supra. 

(50)— Ss.  75,  76 — Offence  under  the  section, 
iuhat  constitutes.— Tile  ofience  under  s.  75  of 
the  Forest  Act  is  only  committed,  under  the 
express  terms  of  the  Act  and  rules,  when  the 
trees  cut  are  the  property  of  Gavernment.  The 
Court,  before  convicting,  is  bound  to  satisfy 
itself  of  Government  proprietary  rights  in  the 
usual  modes  and  by  means  of  the  usual  mate- 
rials recognised  in  Courts  of  Justice.  The 
declared  opinion  of  the  Executive  Government 
merely  as  such  can  have  no  more  weight  with 
the  Court  than  that  of  the  humblest  of  Her 
Majesty's  subjects.  In  re  ANTAJl  KeSHAV 
TAMBE,  18  B.  670.    [F.,  Rat.  Ua.  Or.  C.  828.] 

(51)— S.  76— See  Nos.  35  and  50,  supra. 

(52)— S.  78— Penal  Code,  s.  ISl-Refusal  to 
serve  as  member  of  panch. — A  person  refusing 
to  serve  as  member  of  a  pancfe  appointed  for 
the  purpose  of  drawing  a  panchnama  with  refer- 
ence to  certain  wood  alleged  to  have  been 
illegally  cut  in  the  reserved  forests,  was  held 
not  to  be  liable  to  be  convicted  under  s.  187, 
I.P.C.,  as  he  was  not  shown  to  be  a  person 
contemplated  in  the  provisions  of  the  first  three 
paragraphs  of  s.  78  of  Act  VII  of  1878,  and  as 
the  purpose  for  which  he  was  called  upon  to 
give  his  assistance  was  also  not  one  of  the 
purposes  mentioned  in  clauses  'a)  and  (b)  of 
that  section.  Queen-EmpreSS  v.  BABAJI, 
22  B.  769 

(53)— S.  78— Duty  of  malguzar — Public  ser- 
vant—Assault— See  Penad  Code,  ss.  21,  353, 
9  Ind.  Gas.  669. 
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(54) — S.  172 — Forest  officer,  whether  a  public 
servant — Penal  Code,  s.  182. — Under  s.  172, 
Forest  Act,  the  Forest  offijer  is  a  public  servant 
within  the  moaning  of  the  Indian  Ponal  Code- 
Any  false  information  Riven  to  him  with  the 
intent  mentioned  in  s.  182,  I.P.C,  is  punish- 
able under  that  ae'jtiou,  whether  chat  informa- 
tion IS  volunteered  by  the  informant,  or  given 
in  answer  to  questions  put  to  him  by  that 
officer.  QUBBN-EiiPRESS  v.  RAMJI  SaJABA 
Rao,  10  B.  124. 

Act  YIII  of  1878  (Sea  Customs). 

[Am.,  Act  IX  of  1885,  ss.  5,  e  ;  Am.,  Act 

II  OP  1887,  ss.  1—4  ;  AM..  ACT  IV  OF  1889, 
S.  10  (AS  AMENDED  BY  ACT  IX  OF  1891,  S.  3 
AND  S.  11)  ;  AM  ,  ACT  VIII  OF  1889,  SS.  1,  2  ; 
AM.,  ACT  IX  OF  1891.  S  3  ;  AM.,  ACT  XII  OF 
1891  ;  AM..  ACT  VIII  OF  1894,  S.  11  :  S.  18 
(E)  REP.  IN  PT.,  ACT  XVI  OF  1904  ;  SUP- 
PLEMENTED,   ACT   VIH  OF  1893  ;  Applied 

WITH  MODIFICATIONS,  ACT  II  OF  1895  ; 
application  op  S.  150  EXTENDED,  ACT 
Xiil  OF  1S90,  S.  9  ;  DECLARED   IN  FORCE— 

(SS.  144-154)  i>jTHa  Angul  District. 
REG.  I  OP  1894,  S.  3  ;  IN  UPPER  BURMA 
(EXCEPT  THE  8H  \N  STATES),  ACT  XIII 
OF  1898,  S.   4.] 

(1)— Ss.  8,  18  (d)  —  See  TRADE  MARK,  4  C. 
L  J.  268=  10  C.W.N.  107. 

(2)— S.  18 -See  TRADE  MARK,  1  Weir  557  = 
1  Weir  821. 

(3)— S.  18— See  No.  1.  supra. 

(4)— S.  19— See  Bom.  Act  V  OP  1178,  ss.  3 
(10).  9  and  43,  H  Bom.  L.R.  221  =  33  B.  380  = 
1  Ind.  Cas.  343. 

(5)— Ss.  76,  167  (30!— Master  of  ship  alloiving 
boat-load  to  leave  vessel  withoiU  hoat-note- — On 
reading  ss.  76  and  167  (30;  together,  there  is  no 
doubt  as  to  its  being  tiie  duty  of  the  master  to 
see  that  each  boat-load  is  accompanied  by  a  boat- 
note  .specifying  the  number  of  packages  sent  and 
the  marks  and  numbers  or  other  descriptions 
thereof.  It  is  further  provided  that  each  such 
note  shall  be  signed  "  by  an  officer  of  the 
vessel."  A  duty  is  thus  on  the  master  of  the 
vessel  to  see  that  no  boat-load  leaves  his  vessel 
without  a  boat- note.  Failure  to  discharge  this 
duty  is  punishable  under  s.  167  (30).  hire 
EUSOOF,  1  Weir  897. 

(6)— S.  79 — Cargo  Boat  rules  of  the  Rangoon 
Port,r.  I — License  for  Cargo  Boats — '  Plying,^ 
meaning  of—"  Plying  for  landing  and  shipping 
of  merchayidise  loithin  the  port." — The  word 
"  ply  "  in  r.  i;  of  the  Cargo  Boat  Rules  of  the 
Ri,ngoon  Port  does  not  necessarily  mean  '  to 
ply  for  hire  '  but  it  means  '  to  do  an  action 
repeatedly.'  The  words  in  the  rule  "  cargo 
boats  which  ply  for  the  landing  and  shipping 
of  merchandise  within  the  port  "  need  not  be 
restricted  in  meaning  to  both  landing  and  ship- 
ping merchandise  within  the  port.     They  mean 
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boats  which  ply  for  the  landing  and  boatR  which 
ply  for  shipping,  or  both.  Maung  PO  Hla 
V.  Emperor,  12  Cr.L.J.  476  =  12  Ind.  Gas. 
Bi. 

(7)— S.  167— See  No.  5,  supra. 

Act  XI  of  1878  (Arms). 

[Rep.  in  pt.,  Act  Xll  of  1891.  decla- 
red IN  FORCE— IN  THE  SONTHaL  PARGAN- 
NAS,  Reg.  Ill  OF  1872,  S  3,  AS  AMENDED  BY 
Beg.  Ill  OF  1899,  S.  S  ;  IN  UPPER  BURMA 
(EXCEPT  THE  SHAN  STATES),  ACT  XII  OF 
1S98,  S.  4.] 

See  ACT  XXXI  OF  1860. 

(1) — Air-gun  not  adapted  for  use  with  explo- 
sives—  Whether  it  comes  under  definition  of  arms 
—  Tariff  Act  (No  XI  of  lb82).  — Where  an  air- 
gun  was  found  to  bs  similar  to  the  'gem  'air 
gun  which  are  not  adapted  for  use  with 
explosive  substances  and  which  have  been 
classed  as  toys  by  the  Government  for  the 
purposes  of  the  Tarifi  Act,  held,  that  the 
air-gun  in  this  case  was  a  toy  and  did  not  come 
under  the  definition  of  arms  within  the  meaning 
of  the  Arms  Act.  EMPEROR  v.  MAUNG  SHWE 
THET,  i  Cr.  L.J.  239. 

(2) —  Sub  Inspector,  not  cf  the  1st  grade,  pre- 
sented by  Govtrnment  with  a  revolver,  going 
armed  with  dagger— V/htther  offence.— k  Sub- 
Inspector  of  Police,  not  of  the  1st  grade,  who 
has  been  presented  by  Government  with  a  six 
chambered  revolver,  was  charged  under  the 
Arms  Act  of  going  armed  with  a  dagger  without 
a  license.  Held,  that  the  exemption  under 
cl.  (18)  of  paragraph  1  of  Notification  No.  518 
of  1879  covered  a  dagger  also  and  that  the 
Sub-Inspector  committed  no  offence  by  the 
possession  of  the  dagger.  NG-A  KAING  v.  KlNG- 
Emperor,  U.B.R.  1907,  4th (Jr.,  Arras,  1.  (U. 
B.R.  1897-1901,  I,  1,  R.) 

(3) — Case  not  triedunder  Arms  Act  or  Explo- 
sives Act—Re-trial  not  asked  for— Conviction 
under  either  of  the  Acts-  Legality.  — ^Nhere  a 
case  might  properly  have  been  tried  under  the 
Arms  Act  or  the  Explosives  Act,  but  the  public 
prosecutor  did  not  ask  the  High  Court  to  order 
a  retrial,  the  High  Court  cannot  convict  the 
accused  under  either  of  those  two  enactments 
without  a  fresh  trial.  EMPEROR  v.  JOSEPH 
Kangaxi,  8  M.L.T.  296  =  8  lod.  Gas.  397  =  11 
Cr.L.J.  645. 

{4)  — See  C.  P.  ACT  II  OF  1904,  s.  8,  sub- 
s.  1  (a)  and  sub-s.  3.  4  N.L.R.  134. 

(5)— S.  1,  cl.  (6)  and  s.  5— Sale  of  amis  by 
public  servant  in  execution  of  decree  whether 
covered  by  s.  I,  cl.  (b).  Arms  Act— Act  XIV  of 
1882,  Crim.  Pro.  Code,  s.  2-26.— Held  that  the 
Bale  of  arms  by  the  Nazir  of  the  Court,  in  exe- 
cution of  a  decree,  is  a  sale  by  a  public  servant 
in  discharge  of  his  duty,  and,  therefore,  exclud- 
ed by  s.  1,  cl.  (6),  from  the  operation  of  the 
Arms  Act,  XI  of  1878  ;  it  would  be  a  proper 
thing  for  the  Court   ordering  the  sale  to  give 
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notice  of  the  sale  and  of  the  purchaser's  name 
and  address  contemplated  by  s.  5  of  the  Act. 
WaLa  HiRAJIv.  HIRA  PATEL,  9  B.  518. 

(6) — S.  4 — Term  "Arms"  defined— Parts  of 
ar7ns — Chavies. — There  is  no  exhaustive  defini- 
tion in  the  Arms  Act,  of  the  expression  "arms" 
which,  though  necessarily  including  the  articles 
specified  in  the  section,  may  also  be  held  to 
apply  to  other  instruments  cr  weapons.  Where 
the  circumstances  of  a  case  show  that  a  weapon 
or  instrument  is  carried  or  possessed  for  the  pur- 
pose of  ofience  or  defence  and  not  as  an  article 
of  domestic  or  agricultural  utility,  there  is  no 
reason  why  such  weapon  or  instrument  should 
not  be  held  to  fall  within  the  category  of 
"  Arms."  The  word  "  arms  "  in  s.  4  includes 
parts  of  arms  and,  therefore,  chavies  may  be 
"  arms  "  within  the  meaning  of  the  Arms  Act. 
Empress  V.  Kesar  Singh,  20  P.R.  1900,  Gr. 
=  33P.L.R.  1901. 

(7)  — S.  4 — Arms,  definition  of — Sword  stick  if 
sword- — A  sword-stick  is  a  sword  sheathed  in 
a  cane-stick  and  comes  within  the  dtfinition 
of  arms  in  s.  4  of  the  Indian  Arms  Act.  What- 
ever can  be  used  as  an  instrument  of  attack 
or  defence,  for  cutting  as  well  as  lor  thrusting, 
and  is  not  an  ordinary  implement  for  domestic 
purposes,  comes  within  the  meaning  of  the  sta- 
tute. Emperor  v.  Satish  Chandra  rot, 
34  C.  749  =  6  C.L.J.  751  =  11  C  W.N.  971  =  6  Gr. 
L.J.  227.  [F.,i.6P.R.  1910,  Cr.  =91  P.L.R. 
1910  =  23  P.W.R.  1910,  Cr.  =  6  Ind.  Cas.  952  = 
11  Cr.  L.J.  421.] 

(8) — S.  4 —  "Arms,"  definition  of— Cock's 
knife,  tvhether  an  arm.  — The  purpose  for  which 
an  implement  is  primarily  intended  regulates 
whether  it  should  be  considered  an  arm  or  not. 
A  cook's  knife  is  not  an  arm.  The  accused's 
conduct  in  manufacturing  a  sheath  for  the 
knife  to  enable  him  to  conveniently  carry  it 
about  with  him,  does  not  convert  it  into  an 
arm,  unless  the  character  of  the  knife  is  altered, 
e.g.,  by  grinding  it  so  as  to  make  it  double 
edged.  KING-EMFEROR  v.  AUNG  Ba,  5 
L.B.R.  130.  (1  L.B.R.  271,  3  L.B.R.  1,  F.) 

(9)  —  S.  4 — Empty  cartridge  case — Ammuni- 
tion.—  Empty  cartridge  case  is  ammunition  as 
defined  by  s.  4  of  the  Arms  Act.  the  posse-^sion 
of  which  is  an  ofience.  BaLDEO  SINGH  v, 
King-Emperor.  7  a  L  J,  102  =  4  Ind.  Cas. 
405  =  10  Cr  L.J.  573  =  32  A.  152.  (7  Bom.  L.R. 
474,  F.)     [F.,  17  O.C.  92.] 

(10) — S-  4 — Revolver,  with  its  trigger  out  of 
order,  if  fire-arm  — A  revolver,  the  trigger  of 
which  is  out  of  order,  is  a  firearm  within  the 
meaning  of  the  Arms  Act.  In  such  cases,  the 
question  is  not  so  much  whether  the  particular 
weapon  is  serviceable  as  a  fire-arm,  but  whether 
it  has  lost  its  specific  character  and  has  so 
ceased  to  be  a  fire-arm-  Whether,  in  any  parti- 
cular case,  the  instrument  is  a  fire-arm  or  not 
is  a  question  of  fact  to  be  determined  according  - 
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to  the  circumstances.  QUEEN  EMPRESS  v. 
Jayaramu  Redd(,  21  M.  360  =  1  Weir  659, 
F.B.  {F  ,  148  F.L.R.  1908  =  6  P  R.  1908.  Cr. 
=  14  P.W.R.  1908,  Cr.,  5  Cr.  L.J.  435  =  3N.L. 
R.  53  :  R.,  11  Cr.  L.  J.  421=6  Ind.  Gas.  952  = 
16  P. R.  19:0  =  91  P.L.R.  1910  =  23  P.W  R. 
1910,  Or..  72  P.W.R.  1910,  1  8.L.R.  18  =  9 
Cr.  L.  J.  259.] 

(11) — S.  4  —  Possession  of  gun-barrel  and 
nipple. — The  term  "arms"  includes  part  of 
arms.  Therefore,  the  poBsession  of  a  gui:-barrel 
and  nipple  without  a  license,  in  serviceable 
condition,  is  an  ofioDoe  under  s.  19  (/).  QUEBN 
V.  Vyapubi  KangANI,  7  M.  70  =  1  Weir  658- 
[B.,  12  C. P.L.R.  8,  Cr.,   3  N.L.R.  53.] 

(12) — S.  4 — Dashi-upyat,  whether  an  arm. — 
It  is  the  intention  of  ihe  manufacturer,  and 
not  of  the  posses.sor  of  a  weapon  as  to  the  use 
to  which  it  is  to  be  put,  which  determines 
whether  a  weapon  is  an  arm  or  not.  A  dashe- 
upyat  of  the  usual  type  is  primarily  intended 
for  domestic  and  agricultural  purposes  and  is 
not  an  arm   within    the  meaning  of   the    Arms 

Act.  King  Emperor  v.  Hamyit,  5  L.B.R. 
207  =  3  BuF.  L  T.  91  =  8  Ind.  Cas.  972. 

(13)  — S.  4  [^)— Battle-axe,  whether  an  arm, 
— The  word  "  includes"  in  s,  4  (H)  is  cleirly  not 
intended  to  be  exhaustive-  A  batt'e-axe  is  an 
arm  for  the  purposes  of  Act  XI  of  1878.  HIGH 
Court  Proceedings,  4th  Sept.  1879. 
No.  1424,  1  Weir  654. 

(14) -Ss.  4,  5  and  9 — Mamifacture  or  posses- 
sion of  fire-work — Rockets. — The  manutacture 
or  possession  of  fire  works,  including  rockets 
which  are  mere  fireworks,  does  not  come  within 
the  prohibition  of  s.  5  of  the  Arms  Act.  The 
rockets  referred  to  m  s.  4  under  the  definition 
"  ammunition  "  are  war-rockets  QUEEN  v. 
SUPPI,  5  M.  159  =  1  Weir  655.    [D.,  8  M.  202.] 

(15)  — Ss.  4,  13 — '^  Going  armed''  meaning  of. 
— A  person,  who  appears  in  a  public  place  or 
issues  from  his  own  property  or  abode,  having 
about  his  person  a  weapon  of  the  sort  described 
in  s.  4,  and  not  covered  by  a  license,  goss  armed 
wii;hin  the  meaning  of  s.  13  of  the  said  Act. 
The  phrase  "  going  armed  "  is  not  to  be  restricted 
to  the  meaning,  carrying  or  bearing  arms  in  the 
manner  usual  for  the  paroicular  weapon  in  view. 
Queen- Empress  v.  NgaShwe  Ton,  L.B.R. 
1893—1900,  284. 

(16) — Ss.  4,  14 — Gun-barrel  in  good  order  is 
a  fi,re-arin.—  An  old-fashioned  muzzle-loading 
gun-barrel  in  good  condition  and  with  the  touch- 
hole  in  good  order  is  a  fire-arm  within  the 
meaning  of  s.  14.  There  is  nothing  in  s.  14 
inconsistent  with  s.  4.  "Fire-arms"  ins.  14 
includes  parts  of  fire  arm. ^.  EMPEROR  v. 
Dhansingh,  3  N  L.R.  53  =  5  Cp.  L.J.  435.  (12 
C. P.L.R.  10,  Diss.) 

(17)— Ss,  4,  14  and  19  {f)—Gun.barrel.~k 
gun-barrel,  so  long  as  it  can  be  used  as  a  gun- 
barrel,   is  an  arm  within  the  definition  of  the 
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Arms  Act,  s.  4,  because  it  is  a  part  of  a  fire- 
arm. But  it  is  not  a  "firearm"  within  the 
meaning  of  s.  14  of  this  Act,  nor  is  it  one  of 
the  other  articles  mentioned  in  the  section. 
EMPRESS    v.     BARWAR     TELI,     12     C.P.L.R. 

Cp.  10. 

(17a)  — Ss.  4,  14.  19  (6),  20—'  Firearms,  ' 
whether  inc.ltides  parts  of  fire-arms-  Possession 
of  part  of  fire  arms — Manufacture  of  fire  arms 
—Penal  Code,  ss.  109,  116,  i  10- B— Punishment 
on  co7iviction  under  s.  V/0  B  —  Abetment  — 
Joinder  of  charges— Transaction—  Grim.  Pro. 
Code,  s.  239.  — Unless  there  is  something 
repugnant  in  the  subject  or  context,  wherever 
the  word  "arms"  occurs  in  the  Indian  Arms 
Act,  it  has  got  to  be  read  as  including  "  parts 
of  arms."  By  s.  4  of  the  Act  the  word  "  arms  " 
also  includes  "fire-arms  "  Therefore,  the  word 
"  fire-arms  "  as  used  in  s.  14  includes  "  parts  of 
fire-arms."  Tbo  word  "fire-arms"  only  means 
"  arms  that  are  fired  by  means  of  gun-powder 
or  other  explosive."  Possession  of  parts  of  fire- 
arms is  prohibited  by  s.  14  read  with  s.  4, 
Arms  Act.  (27  C.  692  =  4  C.W.N.  750,  5  Cr. 
L.J.  435  =  3  N  L.R.  53,  F.)  An  oflence  under 
s.  20,  Arms  Act,  is  different  from  an  cfience 
mentioned  in  s.  19  (6).  The  only  additional 
element  necessary  to  constitute  an  oSence 
under  s.  20  is  that  the  possession  should  be  in 
such  manner  as  to  indicate  an  intention  that 
such  act  may  not  be  known  to  any  public 
servant.  The  keeping  of  arms  under  s.  19  (a). 
Arms  Act,  must  be  a  keeping  for  sale,  not 
keeping  only.  The  term  "transaction"  in 
s  239  of  the  <>im,  Pro.  Code  is  not  synonymous 
with  the  term  "offence."  A  "transaction" 
cannot  be  sa'd  to  be  complete  as  soon  as  the 
offence  is  committed.  It  is  clear  that  so  long 
as  the  conspiracy  continues  the  transaction 
which  began  with  the  forming  of  the  common 
intention  continues.  ('26  Ind.  Cas.  307.  F.} 
For  an  offence  under  s.  120-B,  Penal  Code, 
punishment  is  provided  by  s.  109  of  the  Code, 
if  an  offence  hns  been  committed  ;  but  if  an 
offence  has  not  been  committed,  punishment  is 
limited  to  the  extent  provided  by  8.  116. 
Perhaps,  strictly  speaking,  in  the  former  case 
there  should  not  be  a  conviction  for  conspiracy 
but  for  abetment  of  an  offence,  for  conspiracy 
followed  by  an  act  done  to  carry  out  the  pur- 
pose of  the  conspiracy  amounts  to  abetment. 
HARASH    NATH    CHATTERJEE  v.   EMPEROR, 

16  Cr.  L.J.  9  =  26  Ind.  Cas.  313. 

(18)— Ss.  4  and  19— Sword  hilt,  whether  "arm." 
— The  expression  "  arms  "  includes  "  parts  of 
arms."  Sword  hilts  are,  therefore,  "arms  "  with- 
in the  meaning  of  the  Act.  NURDIN  v,  EM- 
PRESS, 38  P. R. 1889,  Cr  [R.,  148  P.L.R.  1908. 
Or.  =  14  P.W.R.  1908  =  6  P.R.  1908  =  7  Cr.  L.J. 
350.] 

(19) — Ss,  4,  19— Revolver  out  of  repair, 
whether  an  arm  within  Act — Pcssfssion  of  such 
weapon  without  license,  whether  an  offence  under 
Act. — A  revolver,  even  if  it  is  out  of  repair,  is 
none  the  less  an  arm,  within  the  definition   of 
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s,  4  of  the  Arms  Act,  and  a  person  in  possession 
of  such  a  weapon,  without  a  license,  is  guilty 
of  an  offence  under  s.  19  nf  the  Act.  KlNG- 
EMPEROR  v.  SamiuLLAH,  6  P.R.  1908,  Cr. 
=  14P.WR  1908,  Cr.  =  7  Cr.  L.J.  350  =  148 
P.L.R.  1908.  (38  P.R,  1889,  Cr.,  6  M.  60,  F.B., 
E.;  21  M.  360,  F.B.,  F.;  2i  A.  454,  D.) 

(20) — Ss.  4,  19— Unserviceable  fire-amis,  pos- 
session of,  without  license.  —  In  including  parts 
of  arms  m  Che  meaning  of  arms,  the  Legislature 
intended  to  provide  against  the  imcortation 
and  retention  of  arms  in  parts  which  might  be 
put  together  any  moment  and  used  as  fire-arms. 
A  firearm,  which  is  defective  and  otherwise 
unserviceable,  is  not  within  the  meaning  of  the 
Act.  Therefore,  possession  of  a  gun  rendered 
unserviceable  by  the  loss  of  the  trigger  is  not 
an  oiience  under s.  19  (!)  of  Arms  Act.  QUEEN 
V.  SIDDAPPA,  6  Iff.  60,  F.B.  =  1  Weir  657. 
[Overruled,  -21  M.  360,  P.B.=  1  Weir  659;  Disfi., 
3  N.L.R.  53  (55k  6  P-R.  1908,  Gr.;F..9Cr. 
L.J.  259  (260)  =  1  S.L.R.  18,  Cr..  12C.P.L.R. 
8  (10),  7  Cr.L.J.  350  =  148  P.L.R.  1908.  Cr.= 
e  P.R.  1903,  Cr.=14  P.W.R.  1908   Cr.] 

(21) — Ss,  4,  19 — Broken  and  unserviceable 
gun. — A  broken  and  unserviceable  gun  will  not 
fall  under  the  designation  of  "  parts  of  arms'" 
within  the  meaning  of  s.  4,  Act  XI  of  1878. 
In  reRASOOL  SahIB,  1  Weir  658. 

(22) — Ss.  4, 19  —Avimunition — Lead  moulded 
into  bullets — Sentence  for  technical  offrtnces. — 
Held,  that,  although  lead  is  exempt  from  the 
operation  of  s.  4  of  the  Indian  Arms  Act  iXI  of 
1878),  yet  when  it  is  moulded  into  buil-^ts  of 
20  to  24  bore,  it  is  ammunition  within  the 
meaning  of  the  said  section.  The  definition  of 
ammunition  given  in  the  said  s.  4  is  not  exhaus- 
tive, and  the  question  whether  a  certain  article 
falls  within  its  purview  is  to  b^  decided  accord- 
ing to  the  circumstances  of  each  case.  (20  P.R. 
1890,  21  M.  360,  P.B,  R.)  Held,  also,  that,  in 
a  case  of  technical  offence,  a  nominal  sentence 
is  always  quite  sufficient  to  meet  the  ends  of 
justice.  Sant  Singh  v.  Crown.  23  P.W.R. 
1910,  Cp.  =  16  P.R.  1910  =  6  Ind.  Caa.  952  =  11 
Cr.L.J  421  =  191  PL  R.  1910.  (7  Bern.  L.R. 
474,    24  C.  749,  F.) 

(23)  —  Ss.  4,  19  (a) — Ammunition,  definitionof 
-^Empty  cartridge  cases,  possession  of.  -  Empiy 
cartridge  cases  fall  within  the  definition  of 
ammunition  given  in  s.  4  of  the  Arms  Act. 
Therefore,  a  conviction  under  s.  19  (a)  of  the 
Act  for  the  posspssion  nf  such  casps  is  legal. 
In  re  RANG  ASA  WMY  AIYAR,  4  Ind.  Cas.  405. 

(24) — Ss.  4  and  19  (e) — "  Going  armed," 
meaning  of—  Clasp-knife  not  an  arm. — The 
ofience  punishable  under  s.  19  (e)  of  the  Act 
consists  in  going  armed  with  a  weapon  falling 
within  the  meaning  and  definition  of  the  term 
"  arm"  as  used  in  the  Act.  No  weapon  can  be 
held  to  be  an  arm  within  the  A'.;t,  unless  it  is 
a  weapon  which  would  ordinarily  be  spoken  of 
g,s  an  "  arm."  The  purpose  for  which  an  im- 
plement is  primarily  intended  regulates  whether 
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it  would,  in  ordinary  parlance,  be  spoken  of  as 
an  arm,  and  if  it  is  not  designed  for  use  as  a 
weapon  of  ofience  and  defence,  although  it  may 
be  used  as  such,  then  it  is  not  an  "  arm."  A 
clasp-knife  does  net  fall  within  the  ordinary 
natural  meaning  of  the  word  arm.  CboWN  v. 
Hmat  Kyan,  1  L. BR  271.  (L.B.R  1893-1900, 
416,  487,  Commented  on).  [F.,  11  Cr.  L.J.  153 
=  4  Ind.  Cas.  1028  =  5  L.B.R.  130.] 

(25)— Ss.  4  and  19  (f)— See  ACT  IV  OF  1884, 
ss.  5  and  7,  U.B.R.  1897—1901,  Vol.  I,   193. 

(26)- Ss.  4,  19,  cl.ifi  {a)~Empty  cartridge 
cases. — The  expression  "  all  parts  of  ammuni- 
tion "  as  used  in  s.  4  of  the  Arms  Act  includes 
empty  cartridge  cases.  E:.IPEROR  v.  EBRAHIM 
ALIBHOZ,  7  Bom.  L.R,  474  =  2  Cp.  L  J.  449. 
\_F.,  a2  A.  152  =  7  A.L.J.  102=10  Cr.  L.J.  573 
=  4  Ind.  Cas.  405,  11  Cr.  L  J.  421  =  6  Ind. 
Cas.  952  =  16  P.R.  1910  =  91  P.L.R.  1910  =  23 
P.W.R  1910.] 

(27)— Ss.  4,  20—"  Arms,"  definition  of— 
Weapon,  dangerous  and  likely  to  cause  death  if 
used — Pole-axe. — The  definition  of  "  arms  "  in 
the  Arms  Act  is  neither  exhaustive  nor  alto- 
gether happv.  (34  C.  749  =  11  C.W.N.  971 
=  6  C.L.J.  227=6  C  L.J.  751,  R.)  The  mere 
fact  that  a  weapon  is  dangerous,  and,  if  used, 
may  probably  cause  death,  does  not  make  it 
"  arms "  within  the  meaning  of  s.  4  of  the 
Arms  Act.  A  weapon  consisting  of  a  plain 
lathi,  a  blade  and  two  moveable  screws,  and 
so  contrived  that  by  loosing  the  screws  the 
blade  may  be  detached  from  the  sh^lt  made 
up  of  the  lathi,  is  not  "  arms  "  as  defined  in 
s.  4  of  the  Arms  Act,  although  the  weapon  may 
be  described  as  a  pole-axe.  Gajja  v.  EM- 
PEROR, 15  Cr.  L.J.  685  =  26  Ind.  Cas.    133. 

(28) — Ss.  4  and  27 — Arms,  definition  of  — 
Poiuer  of  Goiiernment  to  exclude  — Opinion  of 
the  Court — "  Das-"— The  word  "arms."  except 
so  far  as  the  definition  expressly  includes  other 
weapons,  must  be  understood  to  mean  weapons 
of  cfience,  suitable  for  use  in  warfare.  The 
Government  of  India  have,  under  s.  27,  the 
power  of  excluding  any  description  of  arms 
from  the  operation  of  the  Act.  But  the  Act 
does  not  empower  the  Government  to  define 
what  is  an  arm  within  the  meaning  of  the  Act. 
If  anything  is  not.  in  the  opinion  of  the  Court, 
an  arm  within  the  meaning  of  the  Arms  Act,  it 
is  immaterial  whether  Givernmeut  have  or 
have  not  excluded  it  from  the  operation  of  the 
Act.  Dai  of  the  kind  described  in  the  Govern- 
ment of  India,  Home  Department  Notification 
No.  827,  dated  15th  June,  1893.  as  excluded 
from  the  operation  of  the  Act,  are  not  arms 
within  the  meaning  of  the  Act,  and  it  is,  there- 
fore, unnecessary  to  exclude  them  from  the 
operation  of  Act.  QUEEN-EMPRESS  v.  NGA 
Ne  U.  L.B.R.  1893—1900,  416,  (L.B.R.  1893  — 
1900,  320,  overruled.) 

(29)— S.  5 — Keeping  arms  tor  sale — Dagger- 
shaped  claso-knwes,  vjhether  '  arms  '  within  the 
definition  of. — The  appellant  in  this   case    was 
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convioted  of  having  kept  arms  for  sale  in  con- 
traventioa  of  the  provisions  of  s.  5  of  the  Act. 
The  question  for  decision  was  whether  the 
dagger-shaped-knives,  known  as  clasp  knives, 
fell  within  the  definition  of  '  arms  '  in  the  Act. 
Held,  the  purpose  for  which  an  implement  is 
primarily  intended  regulates  whether  it  would, 
in  ordinary  parlaucti,  be  spoken  of  as  an  arm. 
Applying  this  test,  there  could  be  no  doubt  that 
the  manufacturer  of  the  knives  before  the  Court 
intended  to  supply  weapons  to  persons  who 
wanted  efficient  stabbing  instruments.  They 
could  not  be  likely  to  serve  any  domastiu  pur- 
pose. Under  the  circumstances,  the  knives  fell 
within  the  definition  of  'arms.'  EBRAHIM 
Dawoodji  Babi  Bawa  v.  King-Emperor, 
3  L.B.R  1  =  2  Cr.  L  J,  372  =  11  Bur.  L.R.  183. 
IF.,  Jl  Gr.  L  J  153  =  4  Ind.  Gas.  1028  =  5  L 
B.R.  130;  R.,  7  Bar.  L.T.  165,  5  L.B.R.  129.] 

(29-1) -S.  5— See  Nos.  5,  14,  stipra. 

(29-o)  — Ss.  5  and  12  —License  for  match-lock 
— License  converting  it  int)  percussion-gun. — 
There  is  no  distinction  drawn  m  the  Act  bet- 
ween the  various  kinds  of  explosive  fire-arms ; 
and,  if  reference  is  had  to  sch.  II,  it  will  be 
seen  that  a  distinction  is  there  drawn,  not 
between  the  different  kinds  of  gun,  as  for 
example,  ariflaand  a  smooth-bore,  but  between 
fire-arms  and  fire-arm  barrels  and  pistols  and 
pistol-barrels.  Where  a  person  was  charged 
with  possessing  a  peroussiongun,  while  his 
license  coverrjd  only  a  match-lock,  and  the 
defence  was  that,  for  convenience  sake,  he  had 
<ihe  origmal  gun  altered  from  match-lock  to  a 
percussion  gun  after  be  obtained  license,  held, 
that  the  accused  could  not  be  convicted  under 
s.  19  of  the  Act.  Queen-Empress  v.  Bod- 
APPA,  10  M.  131  =  1  Weir.  68S. 

(29  6) — Ss  5,  19  (a) — Repairing  armsioithcut 
license. — In  the  Arms  Act,  the  word  "  repair  " 
appears  neither  in  the  provision  prescribing  a 
license,  nor  in  the  provision  prescribing  a 
penalty,  the  word  "convert"  being  used  in 
subsiitution  therefor.  The  term  "  manufac 
ture  "  cannot  be  construed  to  include  ''  repair." 
High  court  proceedings,  4th  Mar.  1879, 
No.  356,  1  Weir.  853. 

(30) — Ss.  5,  19  (a) — Repairer  of  arms. — A 
repairer  of  arms  is  not  within  the  purview  of 
ss.  5  and  19  (a)  of  the  Arms  Act.  In  re 
Yagantiah,  1  Weir.  656 

(31)— Ss.  5  and  19  (b)— Sale  of  gun  used  for 
private  purpose,  after  notice,  but  before  permis- 
sion.— Tlie  sale  of  a  gun,  used  for  one's  private 
purpose,  after  giving  notice  to  the  Magistrate, 
but  before  the  rece'pt  of  his  permission,  is  not 
an  ofEenco  under  s.  19  (6)  of  the  Act.  In  re 
Venkiah,  1  Weir.  657. 

(31-a)— S.  9— Sse  No.  U,  supra. 

(31  6)- S.  13-See  No.  15.  supra. 

(32)  — Ss.  13  and  14 — Servant  carrying  arms 
under  orders  of  master. — A  person  licensed  to 
carry  a  gun,  lent  one  of  his  servants  his  gun  to 
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shoot  game  with  it.  Held  that  the  servant 
should  not  be  convicted  for  carrying  a  gun  with- 
out a  license  and  that  the  gun  should  not  be 
confiscated.  In  re  HURLEY,  A.W.N.  1881,  7. 
[_R.,  22  A.  118.] 

(331— Ss.  13.  14,  19  and  2"!— Master  and 
servant — Delivery  of  gun  to  servant  for  shooting 
—  Meaning  of  "posiession"  in  s.  22 —From 
s.  22  (1>  of  the  Act,  it  is  clear  that  the  transfer 
of  po.^session  contemplated  is  something  more 
than  the  entrusting  of  an  arm  to  a  servant. 
Moreover,  in  sh.  14  and  19,  the  Act  deals  with 
possession  and  control  as  distinct  matters.  A 
servant  using  a  gun  belonging  to  his  master 
would  no  doubt  have  the  weapon  under  his 
control,  so  long  as  the  use  continued,  but  the 
weapon  would  remain  in  the  master's  posses- 
sion. Throughout  the  Arms  Act  the  word 
"  possession  "  must  be  taken  to  mean  something 
diSerent  from  mere  "control."  EMPEROR  v. 
MUKUNDA,  4  N.LR.  78  =  8  Cr.  L  J.  18.  [R., 
8  Gr.  L.J,  406  =  4  N  L.R.  146.] 

(34) — Ss.  13,16  and  19 — Unlicensed  possession 
of  a  doublti  barrelled  gun  by  a  reservist. — The 
notification  of  Government  of  India  exempts 
all  soldiers,  in  the  service  of  Her  M^ijesty  the 
Qaeen-Empress  of  India,  from  the  operation  of 
certain  provisions  of  ss.  13  to  16  of  the  Arms 
Act.  The  term  "  soldiers  "  includes  reservists. 
Held,  therefore,  that  a  reservist  of  the  45th 
sikhs  found  in  possession  of  double-barrelled 
gun  without  a  license  was  not  guilty  under 
s.  19  of  the  Arms  Act.  EMPEROR  v.  BiSHEN 
SINGH,  1  P.R.  1902,  Cr.  =  5  P.L.R.  1902. 

(35)— Ss.  13  and  19 — License  to  carry  arms 
covering  one  retainer — Failure  to  produce  it  on 
being  required  to  do  sj. — The  elaw  does  not 
require,  nor  the  license  provide,  that  a  license 
to  carry  arms  shall  always  be  on  the  person  of 
the  bearer  of  arms.  If,  on  being  required  to 
Show  his  license,  the  bearer  of  arms  is  prepared 
to  produce  it,  on  being  given  a  reasonable 
opportunity  to  get  it,  and  such  license  exists, 
he  should  not  be  prosecuted.  The  production 
of  the  license  at  the  trial  is  a  sufficient  answer 
to  the  charge  of  infringing  the  Arms  Act.  [F., 
3  G.W.N.  394.]  A  license  to  carry  arms  in- 
cluding a  retainer  authorises  any  retainer  to 
carry  the  arms  specifi-'d  in  the  license  with  the 
permission  of  his  master.  The  license  should 
not  be  so  construed  as  to  restrict  the  retainer  to 
carry  the  arms  only  in  the  presence  of  the 
ma-^ter.  QUEEN-EMPRESS  v.  KiSHUNWA,  20 
G.  iU. 

(36)  — Ss.  13,  19— Faihire  to  take  license.— 
8.  19  makes  it  punishable  to  go  armed,  in  con- 
travention of  the  provisions  of  s.  13  which 
prohibits  any  person  from  going  armed  except 
under  license.  These  words  cannot  be  held  to 
mean  that  the  licensee  is  bound  to  take  his 
license  with  him  whenever  he  goes  armed,  hire 
KORAGA,  1  Weir  661. 

(37)— Ss.  13,  19,  cl.  (e)— Meaning  of  the  term 
"going    armed." — Term      "going  armed"     in 
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s.   13  of  the  Act  means  "  carrying  arms.''  In  re 
VenkatabaYaDU,  1  Weir  663. 

(38) — S&.  13  and  19  (e)  —  Going  armed  in  con- 
travention of  s.  13 — Gun  cairitd  t>y  a  servant  for 
a  maner  who  is  legally  entiiled  to  possess  and 
go  armed.  —  Carrying  arms  does  not  7iecessarily 
equal  going  armed.  -Id  must  const,anDJy  happen 
tuat  sportsmen  on  their  way  to  and  trom  the 
field  hand  over  their  guns  to  their  servauts  to 
avoid  unnecessary  fatigue  to  themselves,  and 
by  doiug  so  It  does  not  appear  that  Lhe  servants 
should  be  considered  as  going  armed  when 
they  have  no  control  over  the  use  of  the  gun 
so  lar  as  intended,  and  are  simply  bearers  of 
the  gun  as  a  load.  If  the  gun  were  taken  to 
pieces  Deiote  being  handed  to  the  servant, 
It  would  be  difficult  to  hold  that  he  could  be 
armed  with  it ;  and  tbe  moral  restrictiou  of 
the  servant's  Uuty  to  make  uo  use  of  the  gun 
seems  in  efiect  to  make  the  same  diffijulty 
when  the  gun  is  lett  complete.  QUBEN- 
EMPRESS  v.  WGaMYAT  AUNG,  U.B.R.  i897— 
1901,  Yul.  I,  i.  (lo  A.  a7,  a.)  IH.,  7  Cr.  L.J. 
243.  10  Ur.  L.J  361  =  3  lud.  Gas.  7i-2  =  5  L.B.R. 
83.  U.B.R.  iy07,  1,  Arms  i;  Beliedupon,  11  Cr 
LJ.  6o  =  4lud.  Gas.  823  =  11. B.R.  lyOM909, 
Vol.  11,  Opium  p.  1.] 

(39) — Ss.  13.  19  (e) — Going  armed  tn  contra- 
vention of  s.  id. — In  this  c*oe  cue  accused  was 
found  lu  another  man's  house  wearing  dagger. 
He  did  not  allege  tnat  the  dagger  was  not  tns 
or  that  txe  had  not  brougbt  it  to  the  house.  Oa 
the  contrary,  he  specified  tbe  purpose  for  which 
the  dagger  was  Used.  Held,  that  under  the 
above  circumstances  the  accused  had  committed 
the  ofience  of  "going  armed  with  a  dagger  in 
contravention  of  s.  13."  QUEEN-EMPRESS  v. 
NGA  THA  BYAUXG.  U.B.R.  1897—1901, 
Yol.  I,  4. 

(40J— S.  14-SfieNo3.  16,  17,  17-a,  32,  83, 
supra. 

(41) — Ss.  14  and  15— Order  appointing  an 
officer  as  commissmned  officer  wilh  retrospective 
ejftct — EffiCt. — Tne  petitioner,  who  was  pro- 
moted irum  the  rank  of  Haveldar  to  the  rank 
of  Jamiidar  on  30th  August,  with  retrospective 
efiect  from  the  1st  June,  was  held  to  be  a 
commissioned  flic&r  from  the  1st  June,  and 
therefore  was  held  to  fall  within  one  of  the 
classes  exempted  by  the  GovernmrUt  of  India 
from  the  operation  of  the  prohibitiou.i  contained 
in  S3.  14  and  15  of  the  Arms  Act.  The  posses- 
sion of  his  gun  by  his  servant  without  a  license 
on  the  22nd  June  was  held  not  to  be  an  oSenoe. 
Narain  Singh  v.  Empress,  27  P.R.  1885,  Cr. 

(42)— Ss.  14,  15  and  19  {f)— Possession  of 
sward  or  dagger.  —  Toe  possession  of  a  sword  or 
dagger  without  a  license  in  a  place  to  which 
s.  15  has  not  been  rendered  applicable,  is  not 
punishable  under  s.  19  (/).  In  re  PaKIR 
Ahmed,  i  Weir  666. 

(43)— Ss.  14.  15  and  19, cL  (f)— Person  liable 
to  punishment  under  cl.  (/)  of  s.  19. — Where 
the  petitioner,    having  been  in    possession  of  a 
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gun  for  sometime,  made  it  over  a  year  and  a 
half  ago  to  another  person  in  whose  posses- 
sion the  gun  was  without  a  license  :  Held, 
the  petitioner  could  not  be  convicted  of  an 
offence  under  s.  19,  cl.  (/),  Arms  Act.  The  only 
person  who  can  be  punished  under  cl.  (/)  is 
the  person  who  has  in  his  possession  or  under 
his  control  any  arm  in  contravention  of  the 
provisions  of  ss  14  and  15.  Akhil  NatH 
DAT  V.  King-Emperor.  13  CW.N.  M0  =  10 
led.  Cas.  688  =  12  Cr.  L.J.  197. 

(44) — Ss,  14  and  19 — Dalwes— Spears — Forks, 
— Dalwes,  spears,  and  foiks  do  not  come  with- 
in the  term  "military  stores"  in  s.  14,  and 
the  mere  possession  of  such  weapons  is  not  a 
punishable  ofiance  in  Burma  under  s.  19  of 
Arms  Act.  But  going  armed  with  swords  or 
spears  without  a  license  is  punishable  under 
s.  13.  Queen-Empress  v.  nga  Po  Tein, 
U  B.R.  1892—1896,  Yol.  1.  1. 

(45)— Ss.  14  a7id  19  (fl— Fire-arm.  —The 
unserviceabla  remains  of  a  gun  could  not  be 
fairly  described  as  a  '  fire-arm  '  within  the 
meaning  of  s.  14  of  the  above  Act  and  do  not 
require  to  be  prot^ched  by  a  license  under  that 
section.  Empress  v.  Chaitoo  Gond,  12  C. 
P.L.R.  Cr.  8.     (6  M.  60,    7  M.  70,  R.) 

(46) — Ss.  14,  19  and  28 — Bang  in  possession 
of  arms  luithout  license — Sanction  of  Collector  to 
prosecute, —In  order  to  prusecute  a  person  for 
being  in  possession  of  guns  without  license, 
the  Collector's  sanction  for  the  prostcution 
should  be  obtained  under  s.  28.  QUEEN  v. 
BOMMAYA  GHETTY,  5  M.  26  =  1  Weir  662. 

(47) — S.  15 — Possession  of  bayonets. — The 
possession  of  bayonets  without  a  license  is  not 
an  ofience  punishable  under  the  Arms  Act 
except  in  districts  procUimed  under  s.  15  of 
that  Act.  Queen-Empress  v.  nga  Shwb 
HiiWA,  L.B.R   1872—1892,  426. 

(48) —S.  15~See  Nos.  41,  42,  43.  supra. 

(49)  —  S.  16  —Confiscation— Possession  of  gun 
7vithout  obtaining  renewed  license  —Confiscation 
of  gun  illegal — Fine  and  detention  of  gun, 
proper  punishment. — An  order  oonfiscriting  a 
gun  because  of  more  deUy  in  renewing  the 
license  to  possess  it  is  illegal.  The  imposition 
of  a  fi;ie  and  detention  of  the  gun  in  the  Police 
Station  till  the  production  of  the  licensn  would 
be  a  proper  order,  hi  re.  KATTUVA  ROWTHEN, 
15  Cr.  L.J.  21  =  22  Ind.  Cas.  165. 

(50) -8.  16 -See  No.  34,  supra. 

(51)  — Ss.  17  and  19 —License  to  kill  wild 
beas'.s  — Killing  wild  beast  for  sport  without 
sporting  license.  —  Persons  who  are  granted 
license  to  carry  arms,  under  Form  XI,  Rule  16 
of  the  Arms  Act,  to  kill  bisons  which  are 
notoriously  in  the  habit  of  injuring  crops,  will 
be  justified  in  going  armed  for  the  purposes  of 
sport  and  no  separate  license  under  Form  VIII, 
Rule  13,  s  17,  is  necessary.  QUEEN  v.  BOM- 
MAYA Chetty,  S  M.26  =  l  Weir  662. 
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(52) — S.  19— Temporary  possession  of  arms  — 
The  temporary  possession  oi  a  gun  by  a  servant 
who  carries  it  from  hisi  master's  house  to  the 
blacksmith's  for  repairs,  and  by  the  blacksmith 
for  the  purpose  of  repair,  without  a  license,  is 
not  punishable  under  s.  19  of  the  Act.  QUEEN- 
Empress  v.  Tota  Ram,  18  A.  276  =  A. W  N. 
1894,  82.  (A.W.N.  1891,  '203,  A.W.N.  1892, 
221,  R.)  [F.,  41  G.  11=17  CW.N.  979  =  14  Gr. 
L.J.  .377  =  20  Ind,  Gas.  137  ;  R.,  4  N.L.R.  75, 
8  Cr.L  J.  406  =  4  N.L.R.  146.] 

(53) — S.  19—"  Going  armed" — Meaning. — 
The  term  "  going  armed  "  in  s  19  of  the  Arms 
Act  of  1878  means  only  carrying  arms  with  in- 
tention to  use  such  arms  should  occasion  arise, 
and  does  not  include  taking  arms  for  the  pur- 
pose of  repair.  QUEEN-EMPRESS  v.  ALEX- 
ANDER WILLIAM,  AWN.  1891,  208.  [ExpL, 
15  A.  27  ;  R.,  16  A  276  =  A. W  N.  1894,  82,  24 
A.  454.] 

(54)  —  S.  19 ~" Going  aryned"  what  annunts  to, 
— The  mere  temporary  pnshesaion,  without  a 
license,  of  arms  for  purposes  other  than  their 
use  as  such,  is  not  an  offence  within  the  mean- 
ing of  s.  19  of  the  Arms  Act.  The  above  princi- 
ple is  not  confined  to  the  case  of  a  servant 
carrying  his  master's  gun,  but  applies  also  to  a 
friend  performing,tbe  same  office  to  a  friend. 
The  essence  of  the  oSence  is  the  going  armed, 
i.e.,  carrying  a  weapon  with  the  intention  of 
using  it  as  a  weapon,  when  the  necessity  or 
opportunity  arises.  EMPEROR  v,  HarpaL 
Rai,  24  A.' 454  =  A.W.N.  1902,  123.  (A.W.N. 
1891,  208.  A.W.N.  1892,  22),  A.W.N.  1S94,  82, 
R.)  [F..  37  B.  181  =  1  Bom.  Or.  Gas.  208=14 
Bom. L  R.  964=13  Gr.L  J.  860  =  17  Ind.  Gas. 
796,  12  Gr  L  J.  122  =  9  Ind  Gas.  720  =  4  S.L.R. 
214  ;  R  ,b  L.B.R.  83,  4  N.L.R.  146  =  8  Cr.L.J. 
406,  7Cr  L.J.  350=148  P.L  R.  1908  =  6  P.R. 
1908,  Gr.  =  14  P.W.R.  190S,  Gr.,  5  L  B.R.  83 
=  10  Gr.L.J.  361  =  3  Ind.  Gas.  712.] 

(55) — S.  19 — Spear  exempted. — The  carrying 
of  a  spear  is  not  an  offence  under  s.  19  (e)  of  the 
Arms  Act,  because,  under  cl.  (j)  of  s.  2  of  the 
Rules  under  s.  27  of  the  Act,  spears  are 
exempted  from  the  operation  of  as.  13  to  16  of 
the  Act.  Queen-Empress  V.  Ganpat,  Rat, 
Un.  Cr.C.  507  =  Gr.  Rg.  23  of  1890.  QUEEN- 
Empress  V.  NuR  Mahomed,  Rat. Un. Cr.C. 
S07  =  CF.Rg.  25  of  1890. 

(56) — S.  19 — Saltpetre  in  the  Khandesh  Dis- 
trict.—  As  Khandesh  is  neither  a  district  on  the 
external  land  frontier  of  British  India  nor  a  sea- 
hoard  District  of  British  Burma,  cl.  IV  of  the 
Notification  of  the  Government  of  India,  No- 
578  of  6th  March,  1879,  has  no  application  to 
it  and  ao  the  Government  of  India  has  not,  by 
any  other  notification,  extended  s.  19  of  the  Act 
to  saltpetre  in  the  Khandesh  District,  a  person 
cannot  be  convicted  under  s.  19  of  the  Arms 
Act,  for  keeping  saltpetre  without  a  license. 
Queen-Empress  V.  Sakharam,  Rat.Un.Cr. 
C.  227  =  Cr.  Rg.  1  of  1886. 
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(57)  —  S.  19  —  Extension  of  time  before  renetval 
of  license,  effect  of. — An  order  extending  t.he  time 
for  renewal  of  a  license  has  the  effect  of  keeping 
a  license  previously  granted  praci,ically  in  force. 
In  re  Kalinath  SINGH,  3  C.W.N.  394. 

(58) — S.  19  — Sentence. — Under  the  provisions 
of  3.  19  of  the  Arms  Act,  a  Magistrate,  on  find- 
ing the  accused  guilty,  is  bound  to  pass  some 
sentence,  though,  of  course,  it  is  open  to  him  to 
pass  a  nominal  sentence.  In  re  GANGAMMA,  1 
Weir  654. 

(59)— S.  19 — Offence  not  triable  summarily. — 
An  ofience  under  s.  19  of  the  Arms  Act  is  not 
triable  summarily.  HIGH  GOURT  PROCEED- 
INGS, 13th  Oct.  1879,  No.  1757,    1  Weir  654. 

(60) — S.  19 — Possession  of  gunpoivder  without 
license.  —  The  term  "ammunition  "  is  dtfined 
by  the  Act  as  meaning,  among  other  things,  any 
explosive  material.  Read  in  combinauon  with 
the  terms  'arms  and  military  stores."  it  is  not 
unreasonable  to  infer  tbat  the  intention  of  the 
Act  was  to  aeal  with  an  explosive  material  cap- 
able of  being  Ui^ed  for  purpose^^  of  warfare. 
Therefore,  a  person,  in  possession  of  a  quantity 
of  gunpowder  without  license  is  liable  to  be  con- 
victed under  s.  19,  although  he  may  intend  to 
employ  the  powder  in  the  manufacture  of  fire- 
works or  other  harmless  purposes,  inasmuch  && 
gunpowder  is  a  material  cipahle  of  being  used 
for  purposes  of  warfare.  QUEEN-E:iPRESS  v. 
Khasim  Sahib,  8  M.  202  =  1  Weir  664.  (5  M. 
159,  D.) 

(61) — S-  19 — Possessioji  of  roorn  in  which  arms 
are  found — Possession  not  shown  to  be  exclu- 
sive.—  When  it  is  not  shown  that  thj  accused 
had  exclusive  posset^sion  of  the  room  in  which 
arms  are  found,  or  that  arms  were  placed  there 
by  him,  or  belonged  to  him,  or  that  he  knew 
they  were  there,  the  accused  cannot  be  convicted 
of  the  cfJence  under  s.  19  of  the  Arms  Act. 
SUNDER  SINGH  V.  EMPRESS,  75  P.LR,  1901. 
(25  P.R.  1883,  F.) 

(62) — S.  19  -  Arms- Possession  without  license 
— Possession  must  be  exclusive.— A  dagger  was 
found  in  a  room  in  a  house.  The  room  and 
the  house  were  joinrly  occupied  by  a  father 
and  his  adult  son.  There  was  no  evidence  to 
show  that  either  of  them  was  aware  of  its 
existence,  Beld,  that  neither  of  them  could 
be  convicted  of  an  ofience  under  s.  19  of  the 
Act.  King-Emperor  v.  Sher  Zaman,  158 
P.L.R.  1903  =  52  P.R.   1903,  Cr.=3  Cr.L.J.  71. 

(63)  —  S.  19 — Servant  carrying  arms  belonging 
to  his  master. — Exemption  from  the  opera- 
tion of  the  Act  applies  to  the  possession  of  a 
gun,  so  long  as  it  is  tbe  property  of  the  licensee, 
and  the  mere  fact  tbat  it  happened  at  the  time 
to  be  carried  by  a  servant,  does  not  make  the 
servant  liable  for  not  having  himself  a  license 
under  the  Act.  In  the  matter  of  KALINATH 
Singh,  3  C.W.N.  394.  {Relon.,  1  Bom.  Or. 
G.  208=14  Bom.  L.R.  964  =  13  Gr.  L.  J.  860  = 
17  Ind.  Gas.  796;  R.,  13  C.W.N.  124  =  10  Gr.L. 
J.  555  =  4  Ind.  Gas.  333] 
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(64) — S.  19  (a) — Persons  licensed  under  the 
Explosive  Act-  Manufacture  of  fire-works  ivith 
gunoowder  at  an  unlicensed  place. — Where  the 
accused,  who  had  a  license  under  the  Explosive 
Act  to  manufacture  and  sell  gunpowder  and 
fire- works  on  certain  premises,  manufactured 
fire  works  at  a  different  place,  held,  that  the 
accused  could  not  be  convicted  under  the  Arms 
Act.  In  re  Ramaswami  Pillay,  1  Weir  636 
=  1  Weir  756. 

(65)— S.  19(a)  —  Sile  of  fireworks  without 
license. — The  mere  possession  or  sale  of  fire- 
works, wiohout  a  license,  is  no  offence  under  the 
Arms  Act.  But  the  possession  of  gunpowder 
without  a  license,  even  though  for  the  innocent 
purpose  of  making  fire  works,  is  an  offence. 
7n  re  BOYINAPALLI  Venkataraju,  1  Weir. 
655. 

(66)  —  S,  19  [a)  — Sale  by  agent  of  license-holder. 
— There  is  nothing  in  Act  XI  of  1878  or  the 
rules,  which  renders  a  sale  of  sulphur  and 
ammunition  by  the  agent  of  a  license  bolder 
illegal.  Queen  EMPRESS  V.  SITHAR  VMAYYA, 
12  M.  473  =  1  Weir  655. 

(67) — S.  19  (a) — CAasp  knives  witJi  the  outer 
edge  narroioing  —For  ivhat  use  primar Up  intend- 
ed—  Can  they  be  called  arms  in  ordinary 
parlance  ?  —Though  the  exhibit  knives  were 
stout  formidable  ones,  the  outer  edge  narrowing 
as  the  end  of  the  blade  is  reached,  they  cannot 
be  called  arms  as  they  could  not,  from  their 
appearance,  be  said  to  have  been  primarily 
manufactured  with  the  intention  of  using 
them — for  offence  or  defence.  They  are  useful 
for  domestic  use  or  for  cutting  sticks.  KlNG- 
Emperor  V.  Me  Thin,  7  Bur.  L.T.  165  =  15 
Cr.  L.J.  583  =  25  Ind.  Caa.  337. 

(68)  —  S.  19  (c) — Person  carrying  arms- 
Presumption. —  A  man  who  is  found  going  about 
with  a  pistol,  gun,  sword  or  other  weapon 
within  the  definition  of  "arms  "  in  s.  4  of  the 
Act  must,  in  the  absence  of  proof  to  the 
contrary,  be  presumed  to  be  carrying  it  with  the 
intention  of  using  it,  should  an  opportunity  for 
using  it  arise,  and,  unless  he  is  licensed  to 
carry  the  weapon  and  is  nofcexceediog  the  terms 
of  his  license,  he  may  be  properly  convicted 
under  s.  19  (c)  of  the  Act.  Queen-EMPRESS 
V.  BHURE.13A.  27  =  A  W  N.  1892,  221.  (A. 
W.N.  1891,  208  R.)  [Rel  ,  11  Or.  L  J.  55  =  4 
Ind.  Gas.  823  =  U.B.R.  1909,  2nd  Qr  Opium  1  ; 
B.,  8  Cr.  L.J.  406  =  4  N.L.R.  Ufi,  10  Cr.  L.J. 
361=3  Ind.  Oas  71-2  =  5  L.B.R.  83;  U.B.R. 
1897—1901,  Vol.  I,  1.] 

(69'  — S.  19  (c) — Landing  in  British  India — 
Possession  of  revolver  —  Completion  of  offence — 
Intention. — As  soon  as  a  person  lands  in  British 
India  with  a  revolver,  which  he  was  not  lawful- 
ly entitled  to  possess  in  this  country,  he 
commits  teclinically  an  offence  under  s.  19  (c) 
of  the  Arms  Act.  It  is  not  necessary  that  there 
should  be  any  particular  intention  in  the  mind 
of  an  offender  to  complete  the  offence  punish- 
able   under   this    section.     In    re    MAHOMED 

Ismail  rowther,  35  M.  596. 
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(70) — S.  19  (c) — Offence  under  the  clause, 
whether  triable  by  the  second-class  Magistrate. — 
No  Magistrate  of  the  second  class  has  the  power 
to  try  an  offenci?  under  s.  19  (e)  of  the  Arms 
Act.  in  re  Sheik  Mowla  Sahib,  1  Weir. 
660 

(71) — S.  19  (e)  —  Exemption  if  extends  to 
servants  and  retainers  of  persons  exempted. — 
The  priviieg-i  con  ferred  by  the  exemption 
referred  to  in  Notification  No.  518,  dated  6th 
March,  1879.  as  amended  by  Notification  No. 
458,  dated  iS^h  March,  1898,  is  of  a  personal 
nature  and  protects  only  persons  carrying  fire- 
arms for  their  own  personal  use,  and  does  not 
extend  to  the  servants  and  retainers  of  the 
persons  exempted.  EMPRESS  v.  SONIA  TELI, 
14C.P.L  R,  112.  (22  A.  118,  Diss.)  [_R  ,  8  Cr. 
L.J.  406  =  4  N  L.R.  146.] 

(72) — S  19  (e) — "  Ooino  armed'"' — Dagger — 
" Dahniyaung ,''  meaning  of. — The  meaning  of 
Da'nmyaung,  in  the  Burmese  translation  of  the 
Arms  Act  must  he  limited  to  the  meaning  of 
dagger.  QueeN-EMPRESS  v.  NGA  Tum  Bau, 
LB  R.  1893-1900,  320. 

(73)  —  S.  19  (e),  and  Rangoon  Police  Act, 
s-  30,  tivo  convictions  under,  for  same  act  of 
offender,  illfgaltty  of.— The  pase  against  the 
accused  was  founded  on  facts,  which  constitut- 
ei  au  offence  under  the  Arms  Act,  as  well  as 
under  s.  30  of  the  Rangoon  Police  Act.  Held, 
that  the  accused  should  not  have  been  charged 
and  convicted  twice  as  for  two  offences  under 
each  of  the  said  Acts.  The  above  s.  30  is  a 
special  prevision  for  punishing  a  person,  who 
may  be  found,  under  certain  circumstances, 
raising  the  suspicion  of  his  intending  to  commit 
certain  offences  and,  so,  when  an  offence  has 
been  actually  committed  by  such  a  person,  his 
prosecution  for  such  offence  and,  at  the  same 
time,  for  an  offence  under  the  Police  Act.  would 
be  illegal.  Also,  according  to  s.  26  of  the  General 
Clauses  Act  (X  of  1897).  when  an  act  constitutes 
an  offence  under  two  or  more  enactments,  the 
offender  will  not  bo  liable  to  be  punished  twice 
for  the  same  act.  Further,  a  person,  who  has 
rendered  himself  liable  under  more  than  one 
clause  of  s.  30  of  the  Police  Act,  is  to  be  held 
guilty  of  only  one  offence  under  the  entire 
section  and  not  of  an  nfl'ence  under  each  of  the 
clauses.  {Per  Bartnoll  J.).  KING-EMPEROR 
V.  PO  KA,  3.  L.B.R.  218,  F.B. 

(74)— S-  19  (c) — Test  whether  a  weapon  is  an 
arm  —Closp-kmfe  I'.ot  an  arm. — The  purpose  for 
which  a  weapon  is  carried  cannot  be  a  sufficient 
test  of  whether  it  is  an  "arm  "  or  not.  A  clasp- 
knife  is  not  a  d^gge^  and  is  not  designed  or 
suitable,  for  warfare.  Therefore,  it  does  not 
come  within  the  defiiition  of  "arms.  "  QUERN 
EMPRESS  v.  NGA  [^O  Thin,  L.B.R.1893-1900, 
487.     (L.B.R.  1893—1900,  417,  F.) 

(75) — S.  19-c — License  to  go  armed  for  special 
I  purpose. — Where  a  license  10  go  armed  is  granted 
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for  protection  only,  the  licensee  cannot  use  it 
for  pport  or  display.  In  re  VENKATARAYADU, 
1  Weir  663. 

(76)— S.  19  (e)—See  Crim,  PRO.  CODE,  1898, 
ss.  35.  128,  5  Bom.  L.R.  26. 

(77) — S.  19,  els.  (e)  ar,d  (/) — Possessionof  spear 
tvithoul  license. —  Under  rule  II^A  of  the  notifi- 
cation of  the  Government  of  India,  dated  6th 
March,  1879,  spears  of  all  kinds  are,  ao  far  as 
regards  the  Presidency  of  Madras,  excluded 
from  the  operation  of  any  prohibition  and 
direction  contained  in  the  Arms  Act.  In  re 
Bapi  Naickbn,  1  Weir  660. 

(76) — S.  19  (e)  (/) — Possession  of  gun  ivithout 
mnniunidon.— The  posse?sicn  of  a  gun  without 
ammunition,  in  the  absence  of  a  license,  is  not 
punishable  under  s.  19  'e)  ;  nor  can  the  accused 
be  convicted  under  s.  19  (/),  in  the  absence  of 
the  previous  sanction  of  the  District  Magistrate. 
In  re  Tenkuraman  BassvaN,  1  Weir  662. 

(79) — S.  19,  (e)  If) — Guns  vntliout  ammunition 
, — The  carrying  of  a  gun  without  ammunition, 
by  an  unlicensed  person,  is  an  offence  under 
8.  19  (/i,  but  not  under  s.  19  (el.  HIGH  COURT 
PROCEEDINGS,  3lst  Aug.  1881,  No.  1761,  1 
Weir  661.     [_F.,  1  Weir  662.] 

(80) — S.  19  i/),  prosecution  under — Sanction- 
— A  prosecution  under  a  19,  cl.  (/)  requires 
the  sanction  of  the  District  Magistrate. 
Queen-Empress  v.  Nga  Shwe  Hlwa, 
L.B.R.  1872—1892.  426. 

(81) — S.  19  (// — Prosecution — Sanction.— The 
sanction  of  the  District  Magistrate  is  necessary 
before  a  prosecution  .  under  s.  19  (/),  can  be 
instituted.  QueeN-EmpreSS  v.  NGA  Po 
TEIN,  U.B.R.  1892-1896,  Vol  1,  1. 

(82) — jS.  19  if] — Prosecution— Sanction. — A 
prosecution  under  cl.  (/)  of  s.  19  of  the  Act 
requires  the  previous  sanction  of  the  District 
Magistrate.  EMPRESS  v.  KiSAN  KOHALEE, 
9  C  P.L.R.  Cr.  26.  (3  C.  622,  2  A.  405,  10  C. 
1030,  R.)  [R.,  14  Or.  L.J.  385  =  9  N.L.R.  81- 
20  Ind.  Gas.  209.] 

(83)— S.  19  [i)— Prosecution— Sanction.— The 
sanction  of  the  District  Magistrate  is  only 
required  for  proceeding  under  cl.  (/)  of  s.  19. 
In  re  SHEIK  MOWLA  SAHIB,  1  Weir  660. 

(84)~S.  19  {f)  —  Volunteers  —  Exemption 
from  the  operations  of  Arms  Act,  effect  of. — The 
exemption  of  volunteers  from  the  operation  of 
the  Arms  Act,  by  Government  of  India  Notifi- 
cation No.  458,  "dated  18th  March,  1898,  is  not 
confined  merely  to  purposes  of  volunteering.  A 
vohinteer  is,  by  virtue  of  such  exemption, 
entitled  to  keep  fowling  pieces  and  to  use  them 
for  the  purpose  of  protecting  his  cultivation. 
Queen-Empress  v.  Samuel  Lure,  22  A.  323 
=  A.W.N.  1900,  92. 

(85) — S.19  (/) — Beservist  in  possession  of  gun, 
— Held,  that  the  possession  of  a  double  barrelled 
gun  by  the  accused,  who  was  a  reservist,  did 
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not  constitute  any  offence  against   the  provisi- 
ons  of  the    Indian   Arms  Act.     EMPRESS   OP 

INDIA  V.  bishen  Singh,  3  P.L  R.  1902  =  1 
PR.  1902,  Cr. 

(86) — S-  19  (f)— Temporary  possession  by 
servant  if  :xmounts  to  "  possession  "  or  "  control  " 
— Where  a  person  who  apparently  had  a  license 
to  go  armed  had  come  to  shoot  to  a  village 
wherein  his  cousin's  servant  was,  feeling 
thirsty,  went  to  get  a  drink,  leaving  the  gun 
with  the  servant  (a  person  not  holding  a  license 
under  the  Arms  Act),  held,  that  such  a  tempor- 
ary custody  of  the  gun  by  the  servant  did  not 
amount  to  the  "  possession  "  or  "  control  " 
contemplated  by  cl.  (0  of  s.  19.  EMPEROR  v. 
Kbudda  GOND,  4  N.L  R.  146.  (15  A.  27.  16 
A.  276,  24  A.  451,  35  C.  219.  4  N.L.R.  78,  B.) 

(87) — S.  19  (f)--Servant  using  ma: ter' s  gun, 
—  Where  the  accused,  a  servant,  was  found 
using  a  gun  which  was  lent  to  him  by  his 
master  who  had  a  license  for  the  gun  for  his 
own  purpo'^e.  Held,  that  the  act  cf  the  accused 
WAS  an  infringement  of  the  provisions  of  s.  19, 
cl.  (/)  of  the  Arms  Act.  MADHO  Lal  v.  EMPE- 
ROR, 13  C  W.N.  124  =  4  lod  Cas.  333.  (3  C.W. 
N.  394,  35  C  219=12  CW.N.  ^,72,  22  A.  118, 
R.  &  D.)  [fl.,  12  Cr.  L.J.  122  =  9  Ind.  Cas.  720 
=  4  8. L.R.  214.] 

(88) — S.  19  (/i — Servant's  temporary  posses- 
sion of  master's  gun- — Where  the  license-holder 
left  a  gun  with  his  servant,  temporarily,  held, 
that  the  servant  could  not  be  convicted  under 
s.  19  ./).  In  reGURUVAN  BOYI,  1  Weir  664, 

(89) — S.19  (/) — Armsioithout  lictnses  collected 
for  loorship  in  a  temple — Arms  Act  (XI  o/1878), 
s.  19,  cl,  if),  conviction  under — Legality. — 
There  is  nothing  in  the  Arms  Act  to  exempt  the 
custodians  of  a  temple,  which  had  a  collection 
of  fire-arms  used  as  objects  of  worship,  from 
complying  with  the  requirements  of  the  Act 
either  by  taking  out  a  license  or  obtaining 
exemption  under  g.  27,  so  that  a  conviction 
under  s.  19,  cl.  (/),  for  neglect  to  take  out 
license  in  respect  of    such  arms,  is  not  illegal. 

Empress  v.  Tegha  Singh,  8  C.  473. 

(90) — iS.  19  f/) — Possession  of  unserviceable 
fire  arms — A  fire-arm,  which  is  defective  and 
otherwise  unserviceable,  is  not  within  the 
meaning  of  the  Arms  Act,  and,  consequently, 
not  one  for  which  a  license  need  be  taken  out, 
although  it  might  be  capable  of  being  rendered 
serviceable  by  being  repaired.  In  re  KULLAPPA 
Gramani,  1  Weir  658. 

(91) — S.  19  '/) — Possession  of  sivord  without 
license. — In  a  District  which  has  not  been 
disarmed,  the  possession  of  a  sword  without  a 
license  is  not  an  offence  under  the  Act,  unless 
the  person  in  possession  goes  armed  with  it. 
In  re  KUNJAN  ASARl,  1  Weir  666. 

(92)— S.  19  (f)— Gun— Possession  of- Liabi- 
lity of  servant. — The  accused  kept  a  gun  as  the 
servant  of  C,  who  was  licensed  to  bear  it.  After 
C's  death,  the  accused  continued  in  the  employ 
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of  C's  undivided  brother  V,  who  succeeded  C 
in  the  managemeat  of  the  property.  The  accused 
was  convicted  under  s,  19(/)  of  the  Indian  Arms 
Act  for  having  been  in  possession  of  an  unli- 
censed gun.  On  appeal,  it  was  contended  that 
the  liability,  if  any,  was  that  of  V,  who  had 
neglected  to  renew  the  license.  Held,  that  the 
accused  was  rightly  convicted,  for  he  was  the 
only  person  who  had  the  possession  and  the 
control  of  the  weapon.  EMPEROR  v.  JafU 
Babu,  14  Bora.  L.R.  501  =  13  Cr  L.J.  525  =  15 
Ind.  Cas.  797  =  1  Bom.  Cr.  Cas.  ii6. 

(93) — S.  19  (f)— Arms— Possession  of  a  Quac- 
Jcenbush  rifle  in  the  Eohst  District  jvithout  a 
lice^ise — Government  of  India,  Home  Depart- 
ment,  Notification  No.  3031,  dated  I6th  Novem- 
ber, 1900. — The  accused  was  found  in  possession 
of  a  Quackenbush  rifle  of  '22  bore,  with  an 
eighteen  ioch  steel  barrel,  firing  a  small  cart- 
ridge charged  with  gunpowder  and  a  miniature 
bullet,  without  a  license,  was  couvicted  of  an 
offence  under  s.  19  (/)  of  the  Arms  Act,  and  was 
sentenced  to  pay  a  fine  of  Rs.  10.  He  admitted 
his  ownership  and  possession  of  a  rifle,  but 
pleaded  that  a  license  was  not  required  for  this 
vseapon,  as  another  man  had  applied  twice  to 
the  Deputy  Commissioner  of  Kobat  for  a  license 
for  a  similar  weapon  in  1900  and  1904,  but  was 
informed  that  it  was  not  necessary  to  take  out 
a  license  for  such  a  weapon.  Held,  that,  as 
the  Qaackenbush  rifle  fired  a  cartridge  charged 
with  an  explosive  substance  and  a  miniature 
bullet,  which  might  prove  deadly,  and  as  it  was 
neither  a  spring  air  gun  nor  a  mere  toy,  it 
came  within  the  general  expression  of  "arms 
of  the  kind  known  as  rifles,"  the  possession 
of  which,  without  a  license,  in  the  Kobat 
District,  was  illegal;  and  that  the  conviction 
must  therefore  stand;  but,  as  the  offence  was 
of  a  technical  rather  than  of  an  intentional 
kind,  a  n<">minal  penalty  would  suffice.  Fine 
reduced  to  foar  annas  equivalent  to  the  stamp 
duty  chargeable  upon  a  lioeuse  for  the  weapon. 
Harnam  SINGH  V.  Crown,  l  P.W.R.  1913 
N.W.F.P.  (Cr.)=159  P.L.R.  1913. 

(94)— S.19  (6)  —  Serva7it,  temporary  possession 
by,  on  behalf  of  master. — The  petitioner  was 
carrying  a  gun  on  behalf  of  his  master,  with 
the  license  to  the  Magistrate  for  the  purpose  of 
a  renewal  of  the  license.  It  was  admitted  that 
the  object  of  the  petitioner  was  merely  to  carry 
the  gun  to  the  Magistrate.  The  petitioner  was 
convicted  under  s.  19  (6)  of  the  Act  for  posses- 
sing a  gun  in  contravention  of  the  provisions  of 
the  Act:  —  Held,  that  the  conviction  of  the  peti- 
tioner cannot  be  upheld.  Charu  Chandra 
Ghose  v.  King-Emperor,  17  C.W  N.  979 
=  14  Cr.L.J.  377  =  20  Ind.  Cas  137  =  41  C. 
11.  (16  A.  276,  35  G.  219  =  12  C.W.N.  272,  iT.) 

(95)"S.  19,  cl.  (i)— Off'ence  under  the  clause, 
whether  triable  by  the  second  class  Magistrate — 
Crim.  Pro.  Code,  X  of  1872,  s.  8.— Held,  that 
the  offence  of  failing  to  deposit  arms  under 
«1,  (i)  of  8.  19  was  not  triable  by  a  second-clasa 
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High  Court  Proceedings,  80th  Aug.  1879, 
No.  1382,  1  Weir  650. 

(96)— S.  19— See  Nos.  17  to  26,  28  to  31,  33 
to  39,  42  to  46  and  51,  supra. 

(97)— Ss.  19,  13 — Ar7ns — License — Possession 
of  gun — Servant  fetching  a  gun  left  by  his 
master. — M,  who  was  licensed  to  keep  a  gun, 
and  his  servant  leit  Broach  and  went  to  a  neigh- 
bouring village.  They  returned  forgetting  the 
gun  behind  them.  M  sent  his  servant  to  fetch 
the  gun,  and  the  latter,  while  so  returning 
with  it,  was  arrested  by  the  Police  at  Broach 
for  going  armed  in  contravention  of  the  provi- 
sions of  s.  13,  Arms  Act.  The  servant  was 
convicted  and  sentenced  under  s.  19  («)  of  the 
Act.  Held,  acquitting  the  servant,  that  the 
mere  temporary  possession,  without  a  license  of 
arms,  for  purposes  other  than  their  use  as  such, 
was  not  an  offence  within  the  meaning  of  s.  19 
of  the  Act.  Emperor  v.  koya  HAnsji,  14 
Bora.  L  R.  964  =  1  Bom.  Cr.  Cas.  208  =  13  Cr. 
L.J  860  =  17  Ind.  Cas.  796=37  8.181.  (24 
A.  454,  F.) 

(98)  — Ss.  19  (f)  and  14 — Possession  of  a  gun, 
meaning  of— Interpretation  of  s.l9  (/)  — The  pro- 
visions of  s.  19  (/;  of  the  Arms  Act  do  not  make 
the  mere  possession  of  a  gun  punishable  ;  they 
make  possession  contrary  to  the  provisions  of 
s.  14  of  that  Act  punishable.  The  snatching  up 
of  a  gun,  which  was  in  the  hand  of  another, 
and  firing  it  at  a  mad  dog,  do  not  constitute 
the  possession  contemplated  by  s.  14  of  the 
Arms  Act.  PRABHAT  CHANDRA  CHOWDHRY 
V. Emperor,  33  C  219  =  12  C  W.N.  272  =  7  Cr. 
L.J.  242  =  7  Cr.  L.J.  112  =  3  M.L.T.  190  [F., 
41  C.  11  =  17  C.W.N.  979=14  Cr.  L.J.  377  = 
20  Ind.  Cas.  137;  B.,  4  N.L.R.  146  =  8  Cr.  L.J. 
406.] 

(99)— Ss.  19  and  20— Definition— Ctnceal- 
tnent  of  arms  on  search  being  made  by  tlie 
police — Mere  denial  of  possession  not  cojiceal- 
ment  —Possession  of  unlicensed  arms  — Held, 
that  the  mere  denial,  on  the  part  of  a  person, 
whose  house  is  being  searched  by  the  Police  for 
unlicensed  arms,  that  he  has  any  such  arms  in 
his  possession  does  not  constitute  a  conceal- 
ment or  attempt  to  conceal  arms  on  search 
being  made  by  the  police  within  the  meaning 
of  the  second  paragraph  of  s.  20  of  Act  XI  of 
1878.  Held,  also,  that  where  unlicensed  arms 
are  found  concealed  upon  premises  which, 
though  legally  the  joint  property  of  a  joint 
Hindu  family,  are  in  fact,  at  the  time  of  the 
finding,  in  the  exclusive  possession  and  control 
of  one  member  of  the  family,  that  member  of 
the  family,  can  properly  be  held  to  be  in  pos- 
session of  such  arms.  EMPEROR  v.  RAM 
SARUP,  A.W.N.  1906,  11  =  3  Cr.  L.J.  88  =  3  A. 
L.J.  833  =  28  A,  302.    (15  A.  129,  D.) 

(100) — Ss.  19,  20— Ammunition  —  Empty 
cartridge  cases — Machinery  for  manufacture. — 
Empty  cartridge  cases  with  exploded  caps  are 
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not  "  ammunicions"  as  defined  in  the  Arms  Act. 
An  instrument  for  recapping  cartridge  cases  of 
the  Martiui-Hurry  rifles  is  not  machinery  for 
manufacturing  ammunition  vvithm  the  mean- 
ing of  the  Act.  Jaman  Khan  v.  Emprrss, 
20  P.R.  1890,  Cr.  [N.F..  10  Or.  L.J.  573-4 
Ind.  Gas.  405  ;  iJ.,  23  P.VV.R.  1910=16  F.R. 
1910  =  91  P.L  R.  1910=llCr.  L.J.  427  =  6  Ind. 
Gas.  952.] 

(101)  — Ss.  19  (a),  20— Chhavi  defined-Its 
possession  by  keeping  it  hidden — Question  of 
exclusive  possessioti  raised  for  the  first  time  in 
appeal — Everything  is  chhavi  which  has  a 
large  iixeiike  blade,  curved  or  otherwise,  with 
an  arrangement  of  rings  or  rings  for  binding  it 
to  the  handle,  and  a  handle  of  a  considerable 
length.  Being  in  possession  of  a  chliavi  and 
keeping  it  hidden  is  simply  punishable  under 
s.  19,  d.  (a)  of  Act  XI  of  1878.  8.  20  is  ap- 
plicable only  to  those  cases  where  the  importer 
export  of  an  arm  is  attempted.  (9  P.R.  1912  = 
44  P.W.R.  1912,  Cr.  F.)  The  question  of  exclu- 
sive possession  of  an  arm  cannot  be  raised  for 
the  first  time  in  appeal.  G.^HNA  v.  CROWN,  1 
P.W.R  1914,  Cr.  =  33  P  L  R.  1914  =  15  Cr. 
L.J.  506  =  24  lad.  Cas.  59}. 

(102)— Ss.  19,  cl  if)  and  'lO— Unserviceable 
firearm,  possession  of — Whether  in  any  parti- 
cular instance  an  instrument  is  a  fire-armor 
not,  is  a  question  to  be  determined  according  to 
the  facts  of  each  case,  and  the  circumstance  that 
it  is  in  an  unserviceable  condition  is  not  suffi- 
cient to  take  It  out  of  the  category  of  fire-arms. 
Where  certain  fire-arms  had  been  found  from 
the  possession  of  the  accused,  who  had  conceal- 
ed them  under  a  heap  of  straw,  in  order  that 
visitors  in  his  housa  should  not  see  them  :  held, 
that  the  concealment  was  not  with  the  inten- 
tion specified  in  s.  20,  and  the  accused  could, 
therefore,  be  convicted  only  under  s.  19,  cl.  (/) 
of  the  Arms  Act.  CROWN  v.  WazU  walad 
BanGAR,  9  Cr  L  J.  259,  F  B.  =  1  SLR  18,  Cr. 
[F.,  123  PLR.  1913  =  44  P.W.R.  1912  = 
9  P.R.  1912  =  18  Ind.  Cas.  265  =  14  Cr.L.J.  41.] 

(103)— Ss.  19  U).  20,  25  and  29— Having  in 
possession  or  control  arms  and  ammunitions 
without  license — Search  for  arms — Legality  of 
the  search.— Grim,  Pro.  Code  (1898),  ss.  55  and 
165.  —  Where,  on  a  search  made  by  a  Magistrate 
with  a  number  of  Police  Officers  into  the  house 
of  the  accused  person,  who,  after  his  license 
for  possession  of  arms  and  ammunitions  had 
been  concealed,  was  suspected  of  being  in  pos- 
session of  them,  and  who  was,  preliminary  to 
the  search,  arrested  some  arms  and  ammunition 
were  found  on  the  premises,  and  the  accused, 
was  committed  to  the  Sessions  and  convicted 
of  oSences  under  ss.  19  and  20  of  the  Arms  Act, 
held,  that  the  conviction  under  s.  20  of  the  Act 
was  not  legal,  but  that  the  accused  should  be 
taken  to  have  had,  in  his  possession  or  under  his 
control,  arms  and  ammunitions,  as  defined  by 
the  Arms  Act,  within  the  meaning  of  sub-s.  (fi 
of  s.  19,  and,  therefore,  the  conviction  under 
that  section  should  be  confirmed.     Held,  also, 
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that  the  search,  under  the  circumstances  of  the 
case,  was  not  properly  made,  as  it  was  not 
covered  by  the  previsions  of  s.  25  of  the  Arms 
Act  or  s.  Iti5  of  the  Code  of  Criminal  Procedure. 
AHMED  HOSSEIN  V.  QUBEN-EMPRESS,  27  C. 
692  =  4  C  W.N.  750.  [F  ,  14  Cr  L.J.  41  =  18 
Ind.  Cas.  265  =  9  P.R.  1912,  Cr.  =  128  P.L.R. 
1913  =  44  P.W.R.  1912,  Cr.] 

(104)— Ss.  19,  20  and  29— Sanction  to  pro- 
secute, whether  necessary  jor  an  offence  under 
s,  20.  — Ss.  19  and  20  of  the  Act  are  so  inter- 
woven that  it  13  difficult  to  see  how  an  offence 
can  be  committed  under  the  first  paragraph  of 
s.  20,  unless  an  oSence  under  one  of  the  enu- 
merated sub-sections  in  i^.  19  has  also  been 
committed  :  Therefore,  before  pro?ecuting  a 
person  under  s.  20  of  the  Act,  previous  sanction 
should  be  obtained.  AHMED  HOSSEIN  v. 
QUEEN-EMPRESS,  27  C.  692  =  4  C.W.N.    750. 

(105) — Ss.  19(f),  20,  29— Person  arrested  for 
being  in  possession  of  revolver — Concealment  of 
arms  after  arrest — No  offence  under  s.  20  — 
Offeree  under  s.  19  (f)— Necessity  of  District 
Magistrate's  sanction  before  institution  of  pro- 
ceedings under  s.  19  (f) — Absence  of  such  sanc- 
iio7i — Proceedings  null  and  void, — The  firs^t  part 
of  s.  20,  Arms  Act,  does  not  apply  to  cases  of 
concealments  or  of  attempts  at  concealment 
made  by  a  man  who  has  arms  en  his  person  or 
in  a  bag  which  he  is  carrying  or  which  is  other- 
wise in  his  immediate  personal  possession,  only 
on  being  arrested.  It  is  meant  to  deal  with 
cases  of  concealment  before  arrest.  Where  a 
man,  finding  himself  arrested  for  being  in  pos- 
session of  a  revolver,  attempts  to  throw  it  away, 
the  act  of  such  person  would  only  come  under 
3.  19,  cl.  (/).  Where  an  offence  under  e.  19  (/) 
has  been  committed,  no  proceedings  shall  be 
instituted  without  the  previous  sanction  of  the 
District  Magistrate  [vide  s.  29).  If  no  such 
sanction  has  been  obtained,  all  proceedings  for 
an  offence  under  s.  19  (/)  must  be  null  and 
void,  and  the  absence  of  such  sanction  could 
not  be  treated  as  a  mere  irreeularity  in  trial. 
GOPALAKRISHNA  lYER  V.  EMPEROR,  9  M.L. 
T.  475  =  12  Cr.L.J  234  =  10  Ind.  Cas.  261  = 
(1911)  1  M.W  N   271. 

(106)  — Ss.  19  (/),  25 — Search  warrant,  form 
of. — Magistrates  before  they  issue  se-trch  war- 
rants, under  the  Arms  Act,  should  record  the 
grounds  of  their  belief,  that  there  are  in  the 
house,  which  it  is  proposed  to  search,  weapons 
kept  for  an  unlawful  purpose.  QueEN-EM- 
PRESS  V,  SANGAM  LAL,  15  A.  123  =  A.W.N. 
1893,  48. 

(107)— Ss.  19  (/),  25,  29— District  Magistrate's 
sanction  necessary  for  trial  under  Act — Convic- 
tion without  sanction  not  mere  error  of  proce- 
dure— No  failure  of  justice  necessary  to  fet  aside 
conviction — Fresh  sanction  may  be  ordered — 
Illegal  procedure  in  search,  efftct  of.  — The  trial 
of  an  offender  under  s.  19  (f),  Arms  Act,  with- 
out the  District  Magistrate's  sanction  under 
s.  29,  is  not  merely  an  error  of  procedure.     The 
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Court  has  no  power  to  allow  prrceedings  to  be 
instituted  without  such  sanction.  No  failure 
of  justice  is  necessary  to  set  aside  a  conviction 
under  the  section  made  in  proceedings  without 
such  sanction.  The  District  Magistrate,  in  such 
a  case,  may,  however,  order  a  fresh  sanction  of 
the  oSence  if  he  wishes  to  do  so.  Where  the 
oSence  has  been  undoubtedly  committed  by  the 
accused,  who  was  in  possession  of  arms,  the 
fact  that  the  legal  procedure  (s.  25)  was  not 
followed  in  making  the  search  would  not,  by 
itself,  be  sufficient  ground  to  acquit  the  accused. 
Queen-Empress  v.  Pa  Twe  Wa,  U.B.R. 
1892-1896,  Yol.  I,  2.  [F.,  8Cr.LJ.65  =  4 
L.B.R.  247.] 

(108)  -Ss.  19  (/),  25,  30— Scope  aiid  applica- 
tion of  the  section. — The  Act  appears  to  refer  to 
cases  in  which  the  Magistrate  considers  that 
arms,  whether  under  a  license  or  not,  are 
possessed  "  for  an  illegal  purpose,"  or  under 
circumstances  such  as  to  endanger  the  public 
peace.     EMPRESS  v.  TEGHA  SINGH,  8  C.  473. 

(109) — Ss.  19,  27 — Exemption  from  the  provi- 
sions of  the  Act  in  the  case  of  certain  classes  of 
•persons—  Government  of  India  Notifications, 
518  of  ]  819,  a7id  i58  of  iS98— Arms  carried  by 
servants  of  exempted  persons  — Their  liability. — 
By  Government  of  India  Notifications,  Nos.  518 
of  1879  and  458  of  1898,  framed  under  the 
provisions  of  s.  27  of  the  Arms  Act,  certain 
classes  of  persons  are  exempted  from  the  opera- 
tion of  the  prohibitions  and  directions  contained 
in  ss.  13,  14,  15  and  16  of  the  Arms  Act,  "  sub- 
ject to  the  proviso  that  the  arms  and  ammuni- 
tions carried  or  possessed  by  such  persons  shall 
ba  for  their  own  personal  use,  etc.,  etc."  Held, 
that  the  servant  of  a  master  so  exempted  was 
not  liable  to  be  conyicted  under  s.  19  of  the  Act 
for  being  found  carrying  a  gun  and  ammunition 
and  using  them  for  the  purpose  of  shooting 
game  for  bis  master,  as  the  use  of  the  arms  by 
the  servant  for  that  purpose  should  be  consi- 
dered to  be  within  the  meaning  of  the  words 
"  personal  use  "  QUEEN- EMPRESS  v.  GanGA 
Din.  22  A.  118  =  A.W.N.  1899,  213.  [Diss., 
12Cr.  L.J.  122  =  9  Ind.  Gas-  720  =  4  S.L.R. 
214.  4  S.L.R  211  :  R.,  13  C.W.N.  124  =  10  Cr. 
L.J.  555  =  4  Ind.  Cas.  333.] 

(110)— S.  19  ie),  rules  under  s.  27,  r.  3,  sch.  I 
— Servant  going  about  with  master's  gun — 
Shooting  duck  for  master — Whether  for  master's 
'  oxon  personal  use  ' — Offence  under  s.  19  (e) — 
Interpretation  of  statutes. — Held,  that  the  ac- 
cused was  going  armed  without  a  license  within 
the  meaning  of  s.  19  (e)  and  was  not  covered  by 
his  master's  exemption  under  ch.  I  (r.  3)  of 
the  rules  framed  under  s.  27.  The  words  for 
his  own  personal  use  in  sch.  I  (r.  3)  are  clear 
and  unambiguous  and  cannot  be  interpreted  to 
mean  the  use  of  the  gun  by  a  servant  or 
any  one  else  except  the  person  exempted. 
(22  A.  118,  Diss.  ;  24  A.  454,  R.).  Where 
the  meaning  of  the  words  of  the  statute  irs  clear 
and  unambiguous,  a  Court  is  not  at  liberty  to 
speculate  as  to  the  intention  and  to  decline  to 


/. — Imperial  Acts — continued. 

Act  XI  of  1878  (Arms)  —continued. 

give  effect  to  the  strict  sense  because  of  some 
apparent  or  supposed  hardship.  CROWN  v. 
HatimtAI  Wd.  Mehrkhan.  i  S.L.R.  214  =  9^ 
lod.  Cas.  720=12  Gr.  L.J.  122. 

(Ill) — Ss.  19  and  "id— Illegal  possession  of 
arms — Illegality — Going  armed — Prosecution — 
Pi-evious  sanction  of  District  Magistrate — 
Institution  of  proceedings— Fra'tning  of  charge 
—Grim.  Pro.  Code,  ss.  190,  195,  535  and  537 
(6). — An  accused  person  was  prosecuted  by  the 
police  under  s.  19  ie)  of  the  Arms  Act  for  going 
armed  with  a  revolver.  Oq  taking  the  evidence, 
the  Magistrate  doubted  whether  a  person  could 
be  said  to  go  armed  with  an  unloaded  revolver 
wrapped  up  in  a  cloth.  He,  therefore,  charged 
the  accused  in  the  alternative  with  going  armed 
under  cl.  (e)  or  with  possessing  the  revolver 
under  cl.  (/)  of  s.  19.  After  the  framing  of  the 
charge  the  Magistrate  submitted  the  record  to 
the  District  Magistrate,  owing  to  an  objection 
being  taken,  for  his  previous  sanction  under 
s.  29  of  the  Arms  Act.  The  District  Magistrate 
wrote  upon  the  diary.  "  I  sanction  the  institu- 
tion of  proceedings  under  s.  19  (f)  of  the  Arms 
Act  against  Kaka."  The  trial  proceeded,  and 
the  accused  was  convicted  under  cl.  (/).  Held, 
that,  the  police  having  submitted  a  report  in 
which  it  was  stated  that  the  accused  was  found 
carrying  the  revolver,  and  that  being  described 
as  an  ofience  under  c!.  (e)  of  s.  19,  proceedings 
under  cl.  (/)  wera  instituted  only  when  the 
Magistrate  framed  the  charge  under  that  clause. 
Although  the  framing  of  the  charge  when  the 
Magistrate  did  frame  it,  was  without  jurisdic- 
tion, yet,  if  the  Magistrate  had  followed  the 
proper  course  of  amending  the  charge,  and  then 
obtained  sanction  as  he  did,  there  would  be 
nothing  to  prevent  him  from  again  framing  a 
charge  under  cl.  (ft,  and  proceeding  with  the 
trial.  The  Magistrate  cannot  =be  said  to  be 
without  jurisdiction  to  try  the  case  merely 
because  he  framed  the  charge  before  receiving 
sanction,  and  did  not  frame  a  fresh  charge  after 
receiving  it.  At  the  time  when  he  took  the 
evidence  for  the  prosecution,  no  sanction  was 
required,  because  proceedings  in  respect  of  an 
offence  under  cl.  '/)  had  not  then  been  institut- 
ed, and,  under  s.  255,  Crim.  Pro.  Code,  the 
accused  had  the  right  to  recall  all  the.  witnesses 
for  the  prosecution  after  the  charge  was  framed. 
He  was,  therefore,  in  no  way  prejudiced  by  the 
Magistrate's  procedure.  The  Magistrate,  there- 
fore, had  jurisdiction,  notwithstanding  the 
word  'previous'  in  s,  29,  because,  in  the  circum- 
stances set  forth,  the  proceedings  in  respect  of 
the  offence  under  cl.  (/)  cannot  be  said  to  have 
been  instituted  when  the  Magistrate  received 
the  police  report.  Considering  the  terms  of  the 
District  Magistrate's  order,  it  was  held  that 
proceedings  in  respect  of  the  offence  under 
cl.  (f)  were  instituted  again  after  the  sanction 
was  received,  and  the  absence  of  a  charge 
framed  after  sanction,  in  that  case,  is  ciired  by 
9.  535  of  the  Code  of  Criminal  Procedure. 
S.  29,  Arms  Act,  must  be  read  with  s.  190, 
Crim.  Pro.  Code,  under  the  provisions  of  s.  1 
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and  s.  5  (2)  of  the  same  Code.  Misuse  of  the 
word  "  prejudice  "  pointed  out.  8.  537  (h)  does 
not  cure  the  want  of  sanction  in  any  case, 
except  when  the  sanction  is  required  under 
s.  195,  Crim.  Pro.  Cnde.  KAKA  v.  KinG- 
Emperor,  4  L.B.R.  247  =  8  Cr.  L.J.  65. 

(112)— Ss.  19  (f)  and  29— Sanction,  necessity 
for — Legality  of  conviction  where  no  sanction 
obtained  till  after  commitment— Crim.  Pro, 
Code,  ss.  582  and  537. — A  conviction  under 
s.  19  if],  Act  XI  of  187fl,  in  illegal,  where  no 
previous  sanction  of  the  District  Magistrate 
under  s.  29  wag  obtained.  Where  sanction  is 
obtained  after  commitment,  neither  s.  532  nor 
8.  537,  Crim.  Pro.  Code,  can  cure  the  omission. 
In  re  ABDUL  KADIR  SAHIB,  3  M.L.T.  162. 

(113)— Ss.  19  if),  29— Sanction  of  District 
Magistrate  for  prosecution  under  s.  19  (/), 
Arms  Act.  XXXI  of  1860,  s.  32  (2).— Where 
there  has  been  no  proclamation  or  order  under 
8.  32,  cl.  (2)  of  the  Arms  Act  of  1860,  for  a 
general  disarmament  or  search  for  arms,  the 
sanction  of  the  District  Magistrate  is  necessary, 
under  s.  29,  Act  XI  of  1878,  for  the  institution 
of  proceedings  against  any  person  for  an 
offence  punishable  under  s.  19  (/).  In  re 
Perumal  Chetti,  1  Weir  663. 

(114) — Ss.  19  (/),  29— Previous  sanction  of 
District  Magistrate  or  other  authority  when 
necessary  for  prosecution  for  offence  under  s.  19 
(/).— S.  29  of  the  present  Arms  Act  (XI  of 
1878)  provides  that,  where  an  oSence  punishable 
under  s.  19  (/)  has  been  committed,  in  any 
place  to  which  s.  32,  ol.  2,  of  Act  XXXI  of 
1660  applies,  within  3  months  from  the  date 
on  which  Act  XI  of  1878  comes  into  force,  the 
previous  sanction  of  the  Magistrate  of  the  Dis- 
trict, or  in  a  Presidency  town,  the  Commis- 
sioner of  the  Police,  is  a  condition  precedent  to 
a  prosecution  for  such  ofience.  By  Punjab 
Government,  Home  Department  Notification 
No.  826  of  the  26th  February  1875,  it  was 
notifiod  that  the  provisions  of  s,  32  of  the  Arms 
Act  (XXXI  of  1860),  as  modified  by  Act  VI  of 
1866,  were  in  force  in  the  greater  part  of  the 
Punjab,  including  the  Karnal  District.  So, 
where  a  person  resident  in  the  Karnal  District 
was  found  in  possession  of  a  double  barrelled 
gun  without  a  license,  and  this  oSence  was 
committed  many  years  after  the  Arms  Act  of 
1878  came  into  force,  held,  there  was  no 
necessity  for  sanction  for  prosecution  for  an 
offence  under  s.  19  (/)  of  the  Act.  SUNDER 
Singh  v.  Crown,  24  P.R.  1913.  Cr.  =  i4  Cr. 
L.J.  688  =  21  Ind.  Cas.  1008  =  274  P.L.R.  1914. 

(115) — S.  20 — Offence,  by  whom  triable. — An 
offence  under  s.  20  is  not  triable  by  a  first-class 
Magistrate.  ShuNSHANISA  v,  King-Em- 
PEROR,  2  L.B.R.  244. 

(116) — S.  20— Elements  to  constitute  offence — 
Attempts  to  export  or  import  arms — Ordinary 
concealment  of  arms — Not  covered  by  section, — 
B.  20,  Arms  Act,  directly  applies  only  to  cases 
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where  the  import  or  export  of  arms  is  attempt- 
ed. It  does  not  apply  to  ordinary  cases  of  con- 
cealment of  arms.  IBR.AHIM  v.  CROWN,  9  P. 
R.  1912,  Cr.  =  «4  P  W  R.  1912,  Cr.  =  18  lud. 
Cas.  265  =  14  Cr.  L.J.  41  =  128  P.L.R.  1913.  (9 
Cr.  L.J.  259,  F.B.  and  27  C.  692,  F  )  [F.,  33  P. 
L.R.  19U  =  1  P.W.R.  1914,  Cr.  =  15  Cr.  L.J. 
506  =  24  Ind.  Cas.  594.] 

(117)— S.  20— See  Nos.  17a,  27,  99,  100,  101, 
102,  103,  104,  105,  supra. 

(1181— S-  22— Selling  military  stores  to  un- 
authorized person  by  manager  of  licensed  vendor 
of  arms  — If  the  manager  of  a  licensed  vendor 
of  arms  and  ammunition  sells  military  stores  to 
a  person,  without  previously  ascertaining  that 
he  is  legally  authorised  to  possess  the  same,  the 
licensee  becomes  liable  to  punishment  under 
s.  22  ;  and  it  is  no  defence  to  plead  that  the  deli- 
very by  the  man  in  charge  is  not  a  delivery  by 
the  owner  of  the  shop.  The  rule  "  whatever  a 
servant  does  in  the  course  of  his  employment 
with  which  he  is  entrusted  and  as  a  part  of  it, 
is  his  master's  act  "  is  applicable  to  certain 
criminal  proceedings  also.  QUEEN-Empress 
V.  Tyab  ALLI,  24  B.  423  =  2  Bom.  L  R  52 
[B.,  4  N.L.R.  78  =  8  Cr.  L.J.  18.] 

(119)  — S  22— Rifle— Delivery  into  the  custody 
of  servant  not  authorized  to  possess— Whether 
amounts  to  delivery  into  possession— Conviction 
under  s.  22  —  Maintainability. — A  and  his 
servant  N,  while  out  on  a  shooting  excursion, 
came  across  a  deer  recently  killed  by  a  tiger.  A 
fixed  his  rifle  over  the  killed  deer  so  as  to  form  a 
trap  for  the  tiger  and  went  home  leaving  the 
trap  in  charge  of  N.  A  was  charged  under 
s.  22  of  the  Arms  Act,  with  having  delivered 
the  rifle  into  the  possession  of  an  unauthorized 
person.  Held,  that  the  delivery  into  possession 
contemplated  by  s.  22  of  the  Arms  Act  is  such 
a  delivery  as  gives  the  person  into  whose 
possession  the  arm  is  delivered  control  over  the 
arm  and  authority  to  use  it  as  an  arm  and  that 
therefore  A  cannot  be  convicted  for  an  offence 
under  8.  22,  ADAMS  v.  KING-Emperor  5L 
B.R.  S3.  (U.B.  R.  1897—1901,  1,  15  A.  27,  24 
A.  454,  R.) 

(120)— S.  22— See  No.  33,  supra. 

(121)— S.  2i— Order  for  confiscation.— S.  24 
shows  that  the  order  for  confiscation  is  in 
addition  to  any  sentence  which  may  be  passed. 
Therefore  without  the  sentence,  an  order  for 
confiscation  cannot  be  passed.  In  re  GANGAMA 
1  Weir  654. 

(122)— S.  2b— Arms  found  in  house  occupied 
by  a  Hindtt  joint  family — Evidence  of  posses- 
sion-— Although  it  is  not  laid  down  as  an 
invariable  rule  that  where  weapons  are  found 
in  a  house  occupied  by  the  Hindu  family  living 
jointly,  possession  is  necessarily  that  of  the 
managing  member  only,  yet  in  all  such  cases, 
where  it  is  sought  to  establish  that  possession 
and  control  are  with  some  member  of  the 
family  other  than  the  managing  member,  there 
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must  be  good  and  clear  evidence  of  the  fact 
before  the  Court  caa  arrive  at  such  a  conclusion. 
The  Act  is  one  highly  penal  and  must  be  strictly 
construed.  QueeN-EMPRESS  v.  SanGAM 
Lall,  15  A.  129  =  A. W.N.  1893,  48.  [Bel.  on, 
16  C.W.N.  145  =  13  Cr.  L.J.  65  =  13  Ind.  Cas. 
771  ;  Apvl.,  9  C.L.J.  663  =  13  G.WN  861  =  10 
Cr.  L  J."l25  =  3Ind.  Cas.  631,  2  O  G.  99  ;  R., 
29  A..  598  =  A.W.N.  1907,  187  =  6  Cr  L.J.  23  ; 
D.,  28  A.  302  =  3  A.L.J.  833  =  A.W.N.  1906,  11 
=  3  Cr.  L.J.  83,  3  Cr.  L.J.  71  =  52  P.R.  1905, 
Ct.  =  158P.L.K.  1905.] 

(123)— S.  25— House-search  — Code  of  Crim- 
inal Procedure  ( Act  V  cf  1898),  s?.  94,  105  and 
165— Judicial  Officers  Protection  Act  iXVIII  of 
1850),  s.  1. — The  defendant,  who  did  not,  be- 
fore causing  the  search  of  the  plaintiS's  house 
to  be  made,  first  record  the  grounds  of  his 
belief  as  provided  for  by  s.  25  of  the  Arms  Act, 
could  not  justify  the  search  under  the  provi- 
sions of  the  "said  Act.  As  there  was  no  proceed- 
ing pending  before  him,  the  defendant  was  nob 
a  '  Court '  within  the  meaning  of  s.  94  of  the 
Cede  of  Criminal  Procedure,  and.  therefore,  the 
defendant  could  not  direct  a  search  to  be  made 
in  bis  presence  under  the  provisions  of  s.  105  of 
the  Code.  The  search  having  been  for  the 
purposes  of  discovering  arms  generally,  s.  165 
of  the  Code  did  not  apply.  Conducting  a  search 
for  arms  is  not  an  ace  done  in  the  discharge  of 
a  judicial  duty.  Act  XVIII  of  1350  (Judicial 
Officers  Protection  Act)  does  not  apply  to  such 
a  case.  Even  where  a  defendant's  bona  fides, 
in  conducting  a  search,  is  established,  it  does 
not  release  him  from  the  obligation  the  law 
casts  upon  him,  as  being  in  supreme  control  of 
the  search  party,  of  seeing  that  the  search  was 
conducted  in  a  proper  and  reasonable  minner. 
In  such  a  case,  the  damages  should  be  substan- 
tial, and  not  merely  nominal.  Brajesdra 
KISHORE  ROY  CHOWDHURY  v.  CLARKE,  8  C. 
L.J.  75  =  12  C.W.N.  973. 

'  (124)— S.  25— Search  for  arms,  when  legal  — 
Search  for  arm3  would  be  illegal  if  it  was  not 
ordered  by  a  Magistrate  in  pursuance  of  s,  25, 
Arms  Act.  Queen  Empress  v.  Nga  Po 
Tein,  O.B  R.  1892—1396,  Yol.  I.  1. 

(1-25)— S.  25  —  See  Crim.  PRO.  CODE, 
1898.  ss  96,  105,  165.  13  C.W.N.  453  =  9  C.L. 
J.  298  =  35  C.  433  =  5  M.L.T.  367. 

(126)— S.  25— See  PenalCODE.  ss.  224,  225, 
332,  353,  114  P.L.R.  1903. 

(127)— S.  25— See  Nos.  103,  106,  107.  108, 
supra. 

"(128)— S.  21— Army  Regulations,  effect  of, 
on  powers  of  Qovemor-General  in  Council. — 
The  Army  R:-gulation,  India,  cannot  restrict 
the  powers  exercised  by  the  Governor- General 
in  Council  under  s.  27  of  the  Arms  Act.  EM- 
PEROR V.  RisHEN  Singh,  1  P.R.  1902,  Cr.= 
5  P.L.R.  1902. 

(129)— B.  27— See  Nos.  28,  109,  110,  sup-a. 

(130)— S.  23— S^eNo.  45,  supra. 
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(131)— S.  29— See  Nos.   103.   104,   105,    107, 
111,  112,  113,  114,  supra. 

(132)— S.  ZQ— Search  under  the  Act— Proce- 
dure.— The  Act  appears  to  contemplate  the  pre- 
sence of  some  specially  empowered  cffioer  besides 
the  officer  conducting  the  search.  EMPRESS 
V.  Tegha  Singh,  8  C.  473. 

(133)— S.  30— See  No.  103,  supra. 

Act  XYII  of  1878  (Northern  India  Ferries). 

[Ss.  8,  12  (6),  13.  15,  26  AM  ,  ACT  III  OP 
1886;  S  36  REP.,  ACT  XII  OF  1891".;  S.  15  REP. 
IN  PART,  ACT  II  OF  1901  ;   REP.    IN    PART    IN 

NW.  Frontier  Provinces,  Reg.  vil  op 

1901.  S.  3,  AM.  (IN  THE  CENTRAL  PROVINCES 
AND  THE  SaMBALPUR  DISTRICT).  ACT  I  OP 
1883,  SS.  43,  44  ;  AM.,  (IN  UNITED  PROVIN- 
CES), U.  P.  ACT  II    OP    1906,  S.   22  ;  AM.  (IN 

Punjabi,  Act  xx  op  1883,  ss  78.  79;  am. 
(IN  THE  Central  Provinces,  the 
SAMBALPUR  District  and  the  Punjab), 

Act  XII  OP  1891;  S.  17  AM.  (IN  THE  CENTRAL 

Provinces),  act  IV  of  1907.] 

(1)  — S  2— Public  Ferry— Bmgal  Reg.  Yl  of 
1819,  cl.  2  —Right  of  District  Mtgistrate  to  grant 
exemptions  from  payment  of  tolls. — An  order  by 
a  DisLrict  Magistrate  declaring  certain  parsons 
exempt  from  the  payment  of  tolls  for  th?  use 
of  a  certain  pablic  ferry,  is  a  valid  order  under 
s.  52  of  Act  XVII  of  1878  and  cl,  2  of  Bengal 
Reg.  VI  of  18 19.     BUDH  RAM  v.    SECRETARY 

OP  State  for  India  in  Council,  A.W.N. 
1891,  135. 

(2)— Ss  4,  2fi— Change  in  course  of  river— No 
limit  fixed  by  Govermnent— Conviction— Ille- 
gal.— Where  there  has  been  a  change  in  the 
course  of  a  river  and  there  has  been  no  specifi- 
cation of  limits  under  s.  4  of  the  Perries  Act 
subsequent  to  the  change,  a  conviction  under 
s.  26  of  the  Act  for  working  a  Ferry  within  the 
previously  prohibited  limits  cannot  be  sasUin- 
ed.  Bansi  Dhar  v.  Emperor,  8  Ind.  Cas. 
221  =  11  Cr.  L.J.  595. 

(3)— Ss.  13  a7id  26— Government  Notificition 
No.  536,  dated  the  \ith  February,  1883— 
Ferry — Limits  of  public  ferry, — A  notification 
of  Government  published  under  the  Northern 
India  Ferries  Act,  1S78,  laid  down  the  limits 
of  various  public  ferries  in  one  column  and  in 
another  column  the  distances  within  which  a 
private  ferry  was  not  allowed  to  ply  for  hire. 
In  the  case  of  noma  ferries,  very  wide  limits 
were  assigned,  and  the  prohibited  distance  was 
defined  as  the  limits  given  in  the  column  lay- 
ing down  the  limits  of  the  ferry.  In  other 
cases,  where  the  limits  of  the  ferry  were  not  so 
wide,  the  prohibited  distance  was  described 
with  reference  to  s.  13  of  the  Act  as  two  milest 
Held,  that  iu  the  former  case  the  very  wide 
limits  given  were  deemed  sufficient  by  the 
Local  Government  to  guard  the  interests  of  the 
lessee  of  the  ferry,  and  consequently  the  prohi- 
bited area  was  reduced  to  the  space  contained 
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•witbin  these  limits.     EMPEROR  v.  BABAN,  A. 
W.N.  1905,  262  =  3  Or.  L.J.  50. 

(4) — S.  22 — Lessee  taking  less  than  lawful 
toll.— It  is  not  an  ofienca  under  Act  XVII  of 
1878,  on  the  part  of  lessee,  to  ask  or  take 
less  than  the  authorized  toll  either  once  or 
habitually.  Buc  it  is  an  oSenoe  to  ask  or  take 
more  than  the  lawful  toll.  SOBHA  RAM  v, 
EMPRESS.  65  P.R.  1887,  Cr. 

(5) — S.  22 — Laso.e  of  ferry— Servants  exact- 
ing unauthorised  tolls  from  passengers — Convic- 
tion of  master  illegal— Mens  rea. — Where  the 
servants  of  certain  lessees  of  a  ferry  are  guilty 
of  exacting  unauthorised  tolls  from  passengers, 
the  lessees  not  being  present  and  taking  no 
part  in  the  extortion,  held,  that  the  conviction 
of  the  masters  was  illegal,  ina=muoh  as  the 
servants  doing  the  act  complained  of  had  done 
something  which  was  outside  the  scope  of  their 
employment.  BEHARI  LAL  v.  KING-EMPER- 
OB,  S  A.L.J.  1324. 

(6)— S.  26-See  Nos.  2  and  3,  supra. 

Act  I  of  1879  (Stamp). 

[REP.,  Act  II  OF  1899.] 
See  ACT  XXXVI  OP  1860. 
See  ACT  X  OF  1862. 
See  Act  II  of  1899. 

(I) — S.  3  (4)  (ft) — Bonds— Acknowledgment  of 
debt  attested  by  loiinesses- — No  document  can  be 
a  bond,  unless  it  is  one  which  itself  creates  an 
obligation  to  pay  money.  But  acknowledg- 
ments of  advances,  or  of  the  purchase  and 
receipt  of  goods,  the  obligation  to  pay  for  which 
is  not  created  by  the  instrument,  but  arises 
from  the  promises  to  re-pay  advances  and  to 
pay  for  goods,  which  the  law  always  implies 
when  the  money  is  borrowed  or  goods  are 
purchased,  are  not  bonds.  Documents  which 
are,  in  form,  aknowledgments  only  are  not 
converted  into  bonds  by  the  mere  fact  that 
they  contain  memoranda  as  to  the  rate  of 
interest  at  which  the  loan  is  made,  and  are 
attested  by  witnesses.  HiRA  Lal  SIRCAR  v. 
QUEEN-EmPRESS.  22  C.  757.  [F.,  14  Bur.L. 
R.  287  =  4  L.B.R  330;  R.,  35  P.R  1903  =  101 
P.L.R.  1903  ;  D.,  10  CP.L.R  1.] 

(2) — S.  3,  cl,  10 — Promissory  note  on  Hundi 
impressed  stamp. — When  a  person  was  fined 
for  accepting  promissory  notes  payable  on 
demand  and  written  on  Hundi  impressed 
stamps  instead  of  oo  paper  to  which  adhesive 
stamps  had  been  affixed,  it  was  held  that  the 
promissory  notes  were  "  duly  stamped  "  under 
the  above  section.  QUE  EN-EMPRESS  v.  HAR- 
DEO  DASS,  S.G.  201,  Oudh. 

(3)— S.  3,  subs.  13— Mortgage— Definition 
for  purposes  of  stamp  duty—  Transfer  of  Pro- 
perty Act,  s.  54. — For  the  purpose  of  ascertain- 
ing what  stamp  duty  is  payable  on  an 
dastrument,  alleged    to    be    a    mortgage,    the 
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definition  of  mortgage  as  given  in  the  Stamp 
Act  and  not  that  in  the  Transfer  of  Property 
Act  is  to  be  referred  to.  QUEBN-Empress  v. 
Debendra  Krishna  Mitter,  27  C.  587=4 
C.W.N.  524.     [/i.,  4  L.B.R.  2.] 

(4)— S.  3  (n)— Essentials  of  a  receipt.— The 
chief  essential  of  a  receipt  is  an  acknowledg- 
ment. A  mere  statement  of  the  fact  of  the 
receipt  of  money  is  not  enough.  Where,  at  the 
request  of  a  person  who  made  a  payment  of 
money  to  another,  a  third  person  drew  up  a  mere 
memorandum  stating  that  money  was  received 
by  that  other,  held  thsittbe  memorandum  was 
not  a  receipt.  JAMNA  Das  v.  Harinarain, 
23  B.  54.  See,  also.  In  re  V.  SUBRAMANIEN, 
1  Weir.  901. 

(5) — Ss.  3,  61  —  Mot tgage- deed. —  A  mere 
memorandum  of  a  mortgage  by  a  mortgagee  in 
his  accounts  and  signed  by  witnesses,  but  not 
so  under  the  authority  of  the  mortgagor,  is  not 
a  "  mortgage-deed  "  as  defined  in  s.  3  of  the 
Act ;  nor  is  such  an  instrument  chargeable  with 
stamp  duty  under  anv  other  section  of  (he  Act. 
EMPRESS  v.  Maya  Mal,  31  P.  R.  1883,  Cr. 

{.&)—S.  3  (10),  Q\- Absence  of  certificate  as 
required  by  r.  5  (6)  cf  the  Rules  made  by  the 
Governor-General  in  Council — "  Duly  stamped  " 
instrument. — The  absence  of  the  certificate, 
required  by  r.  5  (ft)  of  the  Rules,  dated  3rd 
March,  1882,  issued  by  the  Governor- General 
in  Council,  under  the  Stamp  Act,  does  not 
make  a  document  "  not  duly  stamped  "  within 
the  intention  of  the  Act,  and  the  person  execut- 
ing the  document  has  not  committed  any 
offence  punishable  under  s.  61  of  the  Act.  The 
non-compliance  by  the  treasury  officer  or  the 
stamp  vendor  with  the  direction  to  give  such  a 
certificate  is  not  an  act  for  which  the  person 
purchasing  the  stamp  from  him  can  be  punished 
by  the  invalidation  of  the  stamps  innocently 
brought  by  him.  QueeN-EMPRESS  v.  Traila- 
KYA  NATH  Baral,  18  C.  39. 

(7)— Ss.  3  (17),  61— Receipt,  what  amounts 
to. — Certain  ornaments  were  pledged  by  the 
accused  to  his  creditor.  They  were  given  back 
by  the  creditor  and  were  sold  by  the  accused, 
and  the  proceeds  were  paid  by  him  to  the 
creditor,  and  the  debt  due  by  the  accused  was 
thus  satisfied.  A  memorandum  of  the  circum- 
stances was  made  in  the  creditor's  book  and 
signed  by  the  accused.  The  accused  was  subse- 
quently charged  with  and  convicted  of,  an 
offence  under  s.  61  of  the  Indian  Stamp  Act, 
1879: — Held,  reversing  the  conviction,  that, 
although,  in  the  memorandum,  the  receipt  of 
the  ornaments  was  acknowledged,  it  was  not  a 
receipt  within  the  definition  contained  in  cl.  17 
of  s.  3  of  Act  I  of  1)^79,  as  the  ornaments  were 
not  by  it  acknowledged  to  have  been  received 
in  "  satisfaction  of  a  debt."  Quebn-Empress 
v.  8HANKARLAL,  Rat.  Un  Or.  C.  336  =  Cr.  Rg 
46  of  1887. 

(8)— S.  3.  sub-s.  13,  arts.  29  and  44.— An  in- 
strument  evidencing  an  agreement   to  secure 
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the  repayment  of  a  loan  of  a  certain  sum  of 
money  with  interest,  for  which  a  certain  pro- 
missory note  payable  on  demand  was  given  as 
collateral  security  is  a  mortgage- deed  as  defined 
by  8.  3,  sub-s.  13  of  the  Stamp  Act,  and  the 
Stamp  duty  on  it  is  payable  under  art.  44  of 
the  Act  and  not  under  art.  29.  QUEEN- 
Empress  v.  debendra  Krishna  Mitter, 
27  C.  587  =  4  C.W.N.  524. 

(9)— S.  3  (17).  arts.  52,  54 — Belease — Receipt. 
— Where  A  sold  some  of  his  lands  to  B  for 
Rs.  5,499,  instead  of  paying  in  cash  Rs.  4,994, 
which  was  found  due  to  the  latter  on  accounts 
being  settled,  and  A  obtatined  from  B  the  sur- 
plus amount  in  cash  and  a  receipt  for  the  sum 
of  Rs.  4,  994,  for  the  purchase  money,  the  receipt 
containing  the  following  words"  the  said  amount 
I  have  received  in  full,  there  now  remains  this 
day  nothing  due  by  you  to  me  in  any  manner 
■whatsoever," — held  that  the  document  was  not 
a  release  as  it  was  not  a  renunciation  of  a 
claim.  The  language  used  in  the  document 
brought  it  within  the  definition  of  "  receipt  " 
which  includes  an  acknowledgment  of  satis- 
faction of  a  debt.  The  fact  that  a  separate 
document  was  used  rather  than  an  endorse- 
ment on  the  sale  deed  of  the  same  date  did  not 
distinguish  this  from  10  M.  64.  QUEEN- 
Empress  7.  Pandurang,  Kat.  Un.  Cr.  C. 
732  =  Cf.  Rg.  61  of  1894. 

(10)— Ss.  11.  16,  17,  18,  61,  62,69— Stomp.— 
A  salary  bill  of  a  Government  official  sent  to 
the  treasury  for  payment  was  discovered  to  have 
an  one-anna  receipt  stamp,  affixed  thereto,  un- 
cancelled. The  Collector  convicted  the  official 
of  abetment  of  an  offence  under  s.  62,  read 
with  s.  11.  H'eZd,  that  no  ofience  was  commit- 
ted under  s.  62,  since  the  instrument  in  ques- 
tion was  one  required  to  be  stamped  at  or  be- 
fore the  time  of  execution,  to  which  s.  11  did 
not  apply — it  being  applicable  to  oases  in  which 
the  instrument  chargeable  with  duty  may  be 
stamped  after  execution — but  that  the  offence 
committed  was  one  under  the  second  para  of 
s.  61.  But  as  in  this  case  no  sanction  had 
been  given  by  the  Collector,  under  s.  69,  for  a 
prosecution  under  s.  61,  the  High  Court  merely 
set  aside  the  conviction  under  s.  62,  without 
making  any  further  order.  QueeN-Empress 
V.  Rahmat  ALI  khan,  9  A.  210  =  A. W.N.  1887, 
S.      [R.,  1  L,  B.  R.  281.] 

(11)— S,  16— See  No.  10,  supra. 
(12)— S.  17— See  No.  10.  supra. 
(13)— S.  18-SeeNo.  10,  sM^jm. 

(14) — Ss.  33,  62— Defrauding  Government  of 
stamp  duty — Abetment— Sanction  of  collector. — 
The  accused,  a  money  lender,  was  convicted 
under  s.  67  (2),  Stamp  Act,  and  fined  Rs.  200 
in  respect  of  a  document  which  the  Magistrate 
considered  to  be  a  contrivance  or  device  on  the 
part  of  the  accused  to  defraud  Government  of 
the  stamp  duty.  Held,  that,  as  the  document 
was  not  executed  by  the  accused  who  provided 
the  blank  printed  form  and  got  another  to  sign 
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it  without  a  stamp,  the  conviction  was  altered 
to  one  of  abetment  of  an  offence  under  s.  62  of  - 
the  Stamp  Act.  Again  it  is  not  necessary  in 
proceedings  under  the  Act,  that  the  document 
should  be  impounded  under  s.  33  of  the  Stamp 
Act.  The  only  requisite  to  a  prosecution  is  the 
sanction  of  the  Collector  or  other  officer  author- 
ized in  that  behalf.  PeriANEN  CHETTT 
S.  R.  M.  M.  V.  Queen-Empress,  U.B  R. 
1892-1896,  Yol.  I,  313.     (24  W.R.  Cr.  1,  R.) 

(15)— S.  34— See  ACT  XXXVI  OF  1860.  14 
M.  255. 

(16)— S.  37  {b)—Sco2}e  of  the  clatise  — S.  37 
{b)  of  the  Stamp  Act  applies  to  the  case  of  a 
document  not  duly  stamped.  In  cases  in  which 
the  omission  to  stamp  at  all  or  to  stamp  duly 
arises  from  negligence,  inadvertence  or  ignor- 
ance of  the  provisions  of  the  Stamp  Law,  it  is 
the  duty  of  the  Collector  to  compel  the  payment 
of  the  duty.  But  where  the  stamp  affixed  to  a 
document  is,  according  to  the  valuation  of  the 
property  set  forth  therein,  correct,  the  Collect- 
or has  no  duty  to  perform  under  s.  37.  QUBEN- 
Empress  v,  VENKATARAYUDU,  12  M.  231  = 
1  Weip  903. 

(17) — Ss.  37  and  40— Sanction /or  prosecu- 
tioji  under  the  Act — Recording  of  a  proceeding, 
whether  necessary. — The  Act  does  not  require 
intention  to  be  proved  as  a  part  of  an  offence 
under  it,  but,  in  order  to  prevent  indiscrimi- 
nate prosecutions,  it  confines  the  power  of 
instituting  the  prosecutions  to  the  Collector, 
and  instructs  him  to  exercise  it  only  when  it 
appears  to  him  that  the  offence  had  been 
committed  with  an  intention  to  evade  payment 
of  the  proper  duty.  He  is  not  required  to 
make  a  formal  enquiry  or  to  record  a  proceeding- 
when  he  gives  a  sanction  in  writing  for  a  pro- 
secution. It  is  to  be  presumed  he  has  governed  • 
his  decision  by  the  rule  prescribed.  QUEEN- 
Empress  v.  Palani,  7  M.  537  =  1  Weir  899. 

(18)— Ss.  37,  ^0— Evading  payment  of  stamp 
duty. — The  Stamp  Act  is  a  fiscal  enactment, 
and  must  be  strictly  construed;  and  before  any 
person  can  be  punished  for  an  offence  relating 
to  the  stamp  revenue,  the  procedure  prescribed 
by  the  Act  must  be  strictly  followed.  On  the 
di.?covery  of  a  not  duly  stamped  instrument, 
the  procedure  laid  down  in  s.  37  of  the  Act 
should  be  followed  ;  the  severer  proceeding  of  a 
criminal  prosecution  under  s.  40  is  only  intend- 
ed for  those  cases  where  there  is  an  intention 
to  evade  the  stamp  law.  EMPRESS  v.  SODDA- 
NUND  MAHANTY,  8  C.  259  =  10  C  L.R,  365. 
lAppr.,  L.B.  R.  1872—1892,  623;  Cons.,  12  M. 
231 ;  E.,  U.B.R.  1892—1896,  Vol.  I,  307.] 

(19)— Ss.  37  (6),  40,  61  and  63— Defrauding 
Government  by  understating  the  value  of  pro- 
perty in  a  deed— Prosecution, — A  District  Court 
having,  under  s.  33  of  the  Stamp  Act,  impound- 
ed a  partition  deed  produced  before  it,  forward- 
ed it  under  s.  35  to  the  Collector,  being  of 
opinion  that  the  executant  of  the  deed  had 
committed  an  offence  under  s.    63   of  the  Act, 
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the  accjused  not  having  properly  valued  the  pro- 
perty with  the  intent  to  defraud  Governmeut. 
The  Collector,  under  the  provisions  of  s.  69, 
sanctioned  the  prosecution  of  the  executant, 
who  was  punished  under  s.  63.  The  Sessions 
Judge  reversed  the  sentence  on  the  ground  that 
the  Collector  had  omitted  to  collect  ihe  defici- 
ent stamp  duty  before  sanctioning  the  prosecu- 
tion. Held,  that  the  acquittal  was  wrong, 
because  s.  37  (6)  did  not  apply  to  the  case,  and 
because  the  conviction  would  not  be  bad,  simply 
because  the  Collector  failed  to  record  proceed- 
ings under  g,  40  to  the  effect  that  he  had  SAtis- 
fied  himself  that  there  was  an  intention  to 
evade  payment  of  the  proper  duty.  QUEEN 
Empress  v.  Venkatarayudu.  12  M.  231  = 
1  Weir  903.     [R.,  U.B.R.  1892— 1S96,  307.] 

(20) — Ss.  37,  40,  69 — Execution  of  unstamped 
instruyneni — Scope  of  sections. — The  effect  of 
ss.  37,  40,  Stamp  Act,  is  that  every  one  must 
be  allowed  an  opportunity  of  paying  the  penalty 
before  the  Collector  exercises  his  discretion 
under  s.  69.  In  miny  cases,  there  m*y  be  a 
reasonable  question  as  to  whether  any  penalty 
is  payable  or  not,  and  the  duty  may  be  recover- 
ed by  an  order  which  would  be  lost  by  a  prose- 
cution. Ha  ought,  at  any  rate,  to  do  what  the 
law  commands  as  his  duty  before  exercising 
a  mere  discretion.  EMPRESS  v.  JANKI,  7  B. 
82.  [Appr.,  L.B.R.  1872—1892,  623  ;  R.'  12 
M.  231,  U.B.R.  1892—1896,  307.] 

(21) — Ss.  37,  61— Bolder  of  insufficiently 
stamped  instrument. — No  prosecution  lies  under 
s.  61,  Stamp  Act,  against  the  holder  of  an 
insufficiently  stamped  pro-note.  But  the 
Collector,  on  the  bond  being  impounded  and 
sent  to  him,  can  levy  the  penalty  under  s.  37. 
Empress  v.  Murad  ali,  40  P.  R.  1880,  Cr. 

(22) — Ss,  39  and  &Q— Charter-party,  counter- 
part or  duplicate  of— Stamp  duty,  immaterial 
for  purpose  of  securing  a  conviction— Sanctio7i 
for  prosecution  by  Collector  lohen  valid, — There 
is  nothing  in  the  law  which  renders  it  obligatory 
to  execute  a  charter  party  in  duplicate  ;  but 
when  the  parties  think  proper  to  execute  it  in 
duplicate,  they  commit  an  offence  punishable 
under  s,  61  of  the  Stamp  Act  if  they  fail  to 
stamp  the  counterpart  as  prescribed  in  the 
schedule.  The  mere  fact  that  they  may  have 
intended  it  to  be  used  merely  as  a  private  copy 
cannot  alter  its  nature  or  make  it  any  less  a 
duplicate  or  counterpart  if  it  is  duly  signed. 
Provided  that  the  prosecution  be  duly  instituted, 
the  intention  of  the  party  prosecuted  to  evade 
the  stamp-duty  or  otherwise  is  immaterial  for 
the  purpose  of  securing  his  conviction. — When 
a  Collector  without  first  calling  on  the  party  to 
pay  the  duty  and  penalty  grants  sanction  to 
prosecute  before  the  time  had  arrived  for  the 
exercise  of  his  discretion  under  s.  40,  his  sanc- 
tion is  not  a  valid  sanction.  QueeN-Empress 
v.  Nawsee  Dewraj,  L  B.R.  1872—1892, 
£23. 
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(2.3)— S.  40— Scope  of  the  section— S.  40  only 
refers  to  cases  in  which  a  prosecution  is  insti- 
tuted after  penalty  has  been  paid.  It  confines 
the  power  of  instituting  prosecutions  to  the 
Collector,  and  instructs  him  to  exercise  it  only 
when  it  appears  that  the  oSence  was  committed 
with  the  intention  to  evade  payment  of  the 
proper  duty.  QUEENEMPRESS  v.  VenKA- 
TARAYUDU.  12  M.  231  =  1  Weir  903. 

(23-a)-8.  40— See  Nos.  17,  18,  19,  20, 
supra. 

(24)— S-  4:6— Rule  of  Govurnor- General,  3rd 
March,  1882,  5  (e)  -  Construction — Stamped 
paper — IVriting  on  rtverse. — The  rule  is  an 
enabling  rule,  authorising  parties  to  use  plain 
papers  in  addition  to  a  stamp  paper,  where  the 
whole  of  an  instrument  cannot  be  written  on 
the  side  of  the  stamp  paper  which  bears  the 
stamp.  The  rule,  while  favouring  the  writing 
of  an  instrument  only  on  that  side,  does  not 
prohibit  the  writing  on  the  reverse  side,  so  as 
to  make  it  an  oiiance  under  s.  61,  if  they  did  so 
write.  Reference  from  the  Board  op 
Revenue  under  s.  46  of  the  Indian 
Stamp  act  1879,  7  M.  176,  F.  B. 

(25) — S.  51 — Allowance  for  spoiled  stamps — 
Poioer  of  Collector  to  delegate  authority— False 
statement  m  enquiry  before  Deputy  Collector — 
Penal  Cede,  s.  193. — Under  s.  51,  and  the  rules 
made  thereunder,  the  Collector  himself,  and 
none  other,  is  the  officer,  to  whom  power  is 
given  by  law  to  make  enquiries  into  applica- 
tions for  allowance  for  spoiled  stamps,  to  take 
the  necessary  evidence  on  oath,  and  to  grantor 
refuse  such  application  ;  and  it  is  illegal  and 
incompetent  for  him  to  delegate  his  authority 
in  the  matter  where  a  Collector  made  over  such 
an  application  to  the  Deputy  Collector  for  en- 
quiry, held,  that,  he  being  incompetent  to  put 
the  witnesses  produced  by  the  applicant  on 
their  oaths,  no  charge  under  s.  181  or  193  could 
be  framed  against  the  witnesses  in  reference  to 
their  statements  made  before  him.  EMPRESS 
OF  India  v.  Niaz  ali,  3  A.  17  =  A.W.N.  1882, 
161. 

(26)— Ss.  58  ayid  6i— Proof  of  demand  of 
stamped  receipt. — In  order  to  bring  home  a 
charge  under  s.  64,  it  must  be  shown  that  the 
person  accuse.-^,  had  been  required  under  s.  58 
to  give  a  properly  stamped  receipt  and  had 
refused  to  give  it.  QUEEN-EmpreSS  v. 
KHETTER  MOHUN  CHOWDHRY,  27  C.  321  = 
4  C.W.N.  440. 

(27)— Ss.  60  and  63-  Intention  to  avoid  pay- 
ment of  stamp. — Intention  to  avoid  payment  of 
stamp  is  not  an  essential  ingredient  of  the 
offence  described  in  s-  60  of  Act  I  of  1879.  But 
such  intention  is  the  essential  ingredient  of 
the  offence  made  punishable  by  s.  63  of  that 
Act.  Queen-Empress  v.  VENKATARAYUDU, 
12  M.  231  =  1  Weir  903. 

(28)— S.  61— Penal  Code,  s.  101— Abetment 
of  making  an  unstamped  receipt. — Where  the 
accused  paid  a  sum  of  money  to  his  creditor 
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and  when  the  money  was  paid  and  he  was  to 
receive  a  receipt,  the  creditor  said  that  he 
could  not  give  a  stamped  receipt,  as  he  had  no 
stamp  and  the  accused,  thereupon,  accepted 
the  receipt  without  a  stamp,  and  promised 
himself  to  affix  one,  held,  that  the  accused  was 
not  guilty  of  abetment  of  the  offence  of  making 
an  unstamped  receipt,  as  ho  did  not  aid  the 
offence  by  an  act,  nor  did  he  omit  to  do 
anything  which  he  was  bound  by  law  to  do. 
Queen-Empress  v.  Mittha  Lall,  8  A.  18 
=  A.W.N.  1885,  317.  (A.W.N.  1885,  30,  7  B.  82, 
A.W.N.  1884.  37,  B.)  IF.,  7  C.P.L.R.  21.  Cr.] 

(29) — iS.  61 — Receipt  of  insufficiently  stamped 
inslruvient — Abetment — Penal  Vode,  ss.  40,  109. 
— The  mere  fact  of  the  acceptance  of  an  insuffi- 
ciently stamped  instrument  cannot  amount  to 
an  abetment  of  the  cfience  under  s.  61  of  the 
Stamp  Act.  Empress  v.  Gopal  Das,  A.W.N. 
1883,  145.  [R.,  20  A.  440.]  See,  also,  EMPRESS 
V.  Behari  Lal,  A.W.N.  1884,  37. 

(30)— S-  61 — Receiver  of  an  unstamped  in- 
strument— ^'Acceptiiig.'" — The  term  ''accepting" 
in  s.  61  of  the  Stamp  Act  does  not  mean  "  re- 
ceiving "  but  "executing  as  an  acceptor."  The 
mere  receiver  of  a  pro-note  not  duly  stamped 
does  not  render  himself  liable  to  the  penalties 
under  the  section.  QUEEN-EMPRESS  v.  NIHAL 
CHAND,  20  A.  «0  =  A.W  N.  1898,  108.  i7  M 
71,  24  vV.R.  Cr.  1,  7  B  82,  A.W.N.  1883,  145, 
R.)    [R.,  U.B.R.  1904,  2ud  Qr.,  Stamp,  p.  1]. 

(31)— S.  61 — Receiving  unstamped  instrument 
—"Accepting." — The  mere  receiving  of  a  pro- 
note  not  duly  stamped  and  suing  upon  it  is  not 
"accepting"  within  the  meacjicgof  s.  61  and  is, 
therefore,  not  an    offence   under    the    section. 

Empress  v.  Srikishan  Das,    12  P  R.  1887, 
Cr.    [R.,  18  P.E.  1895,  Cr.] 

(321 -S.  61 — "Accepting'''  meaning  of. —The 
term  "  accepting  "  in  s.  61  does  not  mean 
receiving  but  executing  as  an  acceptor.  A  per- 
son receiving  a  promissory  note  insufficiently 
stamped  and  subsequently  putting  it  in  a 
suit  would  not  be  guilty  of  an  offence  under 
8.  61.  Queen  v.  Gulam  Hussain  Saheb, 
7  M.  71  =  1  Weir  302.  [F.,  1  N.L.R.  163  (i64), 
11  P.R.  1891,  Cr.  Rat.  Un.  Cr.  Gas.  682  ;  R..  20 
A.  440  (441)  =  18  A.W.N.  108,  U.B.R.  1892— 
1896,  312,  Cr.] 

(38) — S.  61 — Accepting. — An  accused  person, 
who  had  merely  accepted  an  unstamped  receipt 
without  having  either  executed  or  signed  it, 
commits  neither  an  ofience  under  s-  61,  Stamp 
Act,  nor  does  he,  by  such  bare  acceptance, 
become  guilty  of  abetting  its  execution.  HiRA 
V.  Empress,  18  P.R.  1895,  Cr. 

(34) — S.  61 — Receiving  unstainped  inst7-u- 
ment — Not  abetment. — It  is  not  abetment  of  the 
execution  of  an  unstamped  instrument  to 
receive  it,  any  more  than  acceptance  of  stolen 
property  is  abetment  of  theft.  EMPRESS  v. 
JANKI,  7  B.  82.     [F.,  8  A.    16  =  A.W.N.  1885, 
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317,  20  A.  440  =  A.W.N.  1888,  108.  7  C.P.L.R. 
21,  1  N.L.R.  163;  R.,  U.B.R,  1904,  2nd  Qr.,. 
Stamp  1  ;  D.,  10  C.P.L.R.   1.] 

(35) — S.  61 — Receiving  unstamped  Khata — 
The  mere  receipt  of  an  unstamped  khata  does- 
not  constitute  an  offence  under  s.  61,  Stamp 
Act.  Queen-Empress  v.  Kasam.  Rat.  Un. 
Cr.  C.  682  =  Cr.  Rg.  47  of  1893.  (7  M.  71,  F.) 

(36) — S.  61 — Meayiing  of  the  term  'Signing 
otherwise  than  as  a  iviiness" — Agent  authorised 
to  sign  on  behalf  of  a  firm — Liability  of  agent 
for  granting  unstamped  receipt. — The  words 
"  signing  otherwise  than  as  a  witness  "  in  s.  61 
of  the  Act  includes  the  writing  of  a  person's 
name  by  himself,  or  by  his  authority,  with  the 
intention  of  authenticating  a  document  as 
being  that  of  the  person  whose  name  is  so 
written.  An  ordinary  agent  authorised  to  sign 
on  behalf  of  his  principal  comes  within  the 
purview  of  the  section.  Where  a  clerk  signs  a 
firm's  name  under  the  authority  of  the  firm,  it 
makes  little  difference  that  he  wrote  the  letters 
to  the  dictation  of  the  Manager  and  he  may  be 
properly  convicted  under  s.  61  of  the  Act. 
Queen-Empress  v.  Khetter  Mohun 
Chowdhry,  27  C.  324  =  4  C.W.N.  440. 

(37) — S.  61 — Acknowledgment  of  receipt  of 
debt  due  by  letter— Failure  to  properly  stamp  it. 
—  Where  a  person  acknowledges  by  letter  the 
receipt  of  money  in  satisfaction  of  a  debt  for 
more  than  Rs.  20,  the  letter  is  a  receipt  and 
is  as  such  chargeable  with  duty  and  the  person 
signing  it  otherwise  than  as  a  witness  without 
its  being  properly  stamped  is  liable  to  be  con- 
victed under  s.  61  of  the  Act.  REFERENCE. 
UNDER  Stamp  act,  s.  46,  8  M.  11,  F.B.= 
1  Weir  902. 

(38) — S.  61 — Amount  of  ^ne.— Where  a- 
person  is  convicted  of  the  abetment  of  an  offence 
under  s.  61  of  the  Stamp  Act  for  not  fixing  a 
stamp  to  an  acknowledgment  signed  by  a 
debtor  in  his  account,  books,  the  amount  of 
fine  inflicted  should  not  be  excessive  but  pro- 
portionate to  the  fraudulent  intent  of  the 
offender.  EMPRESS  -7.  BAHADUR  SINGH,  A.. 
WN.  1885,  30.     [D.,  8  A.  18]. 

(39) — S.  61 —  Signing  unstamped  receipt. — 
Where  the  evidence  shows  that  an  unstamped 
receipt  was  granted  for  the  acquittance  of  a  debt 
due  from  the  payer  to  the  grantor's  principal, 
the  grantor  would  be  guilty  of  an  offence  under 
8.  61  of  the  Stamp  Act  by  signing  such  receipt 
otherwise  than  as  a  witness.  EMPRESS  v, 
ASHUTOSH,  A.W.N    1885,  266. 

(40)— S.  61— Gist  oj  offence -Dishonest  inten-- 
tion. — To  constitute  an  offence  under  s.  61, 
Stamp  Act,  a  dishonest  intention  must  be- 
made  out.  EMPRESS  v.  ChuNNI  Lad,  A.W.. 
N.  1883  239. 

(41)— S.  ei— Penal  Cede,  s.  109,  receipt  of 
unstamped  receipt. — Mere  receipt  of  an  unstamp- 
ed instminent  is  not  an  abetment  of  an  oSencQ 
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under  s.  61  of  the  Stamp  Act  of  1879. 
EMPRESS  V.  Bhairon.  A.W.N-  1884,  37.  (7 
B.  82,  F.)      [F.,  8  A.  18.] 

f42)— S.  61— See  ABETMENT,  20  A.  440  =  A. 
W.N.  1898,  108.   10  C.P.L.R.  Cr.  1. 

(43)— S.  61— See  Crim.  Pro.  CODE,  1898, 
s.  190,  U.B.R.  1897—1901,  Vol.  I,  55. 

(44)— S.  61— S«e  Evidence  —  General, 
L.B.R.  1893-1900.  119, 

(45)-S.  61-See  Nos.  5,  6,  10,  17.  19,  2l, 
stipra, 

(46) — Ss.  61  and  62 —^n  una'amped  letter 
acknowledging  receipt  of  a  cheque  for  Es.  100 — 
Chargf ability  of  duty  on,  under  s.  CI — Convic- 
tion for  not  stamping,  under  s.  62 — Legality. — 
A  cheque  for  Rs.  iOU,  was  sent  to  the  accused. 
He  acknowledged  its  receipt  by  means  of  a 
letter  which  ran  thus  "Your  cheque  lor  Rs.  100 
to  hand,  "  held,  such  a  letter  is  an  instrument 
chargeable  with  the  stamp  duty  of  one  anna 
within  the  meaning  of  s.  61  of  the   Stamp  Act 

I  of  1879  and  that  the  accused  waa  rightly 
convicted  under  s.  62  of  the  same  Act.  QUEEN- 
EMPRESS  V.    MUTTIRULANDI,    1  Weir   S03  = 

II  M.  329. 

(47) — Ss.  61  and  64 — What  constitutes  an 
offence  under  s.  64. — Where  a  person  neither 
refuses  nor  neglects  to  give  a  receipt,  nor  dees 
he  with  intent  to  defraud  the  revenue  give  a 
receipt  for  less  than  Rs.  20  when  he  has  received 
more,  nor  does  he  with  like  intent  separate  or 
divide  the  money  or  property  paid  or  delivered, 
he  caunot  be  convicted  under  s  64  of  the  Act. 
Reference  Under  Stamp  act,  s.  46,  8  M. 
11,  F.B.  =  tWeir902. 

(48) — Ss.  61,  6i  —  Refusal  to  grant  stamped 
receipt  by  a  firm — Liability  of  the  members  of 
the  firm.  —  The  term  "person"  used  in  ss.  6 1 
64  of  the  Stamp  Act  includes  the  members  of  a 
trading  partnership.  Where  a  firm  carrying 
on  business  in  Calcutta  as  general  dealers  ac- 
knowledged the  receipt  of  certain  sums  from  a 
customer,  but  refused  to  give  a  properly  stamped 
receipt,  he<d,  that  the  members  of  the  firm 
were  liable  to  be  prosecuted  under  ss.  61  and  64 
of  the  Act,  and  that  an  enquiry  as  tothe  presence 
or  the  absence  of  the  parttiera  from  Calcutta  at 
the  time  the  letters  were  written  or  their 
knowledge  of  the  grant  of  an  improper  receipt 
or  of  the  refusal  to  grant  a  pr.oper  receipt  was 
immaterial,  since  they  were,  in  the  contempla- 
tion of  law,  the  persons  who  signed  the  letters 
of  acknowledgment  and  refused  to  give  a  proper 
receipt.  Queen-EMPRESS  v.  KHETTER 
Mohun  Chowdhry,  27  C.  324  =  4  C.WN. 
440. 

(49) — Ss.  61  and  67 — Execution  c/  document 
requiring  to  be  stamptd  but  not  stamped. — The 
execution  of  a  document,  which  on  its  face  re- 
quires to  be,  and  is  not  stamped,  cannot  be 
said  to  be  an  "act,  contrivance,  or  device  not 
specially  provided   for  "  within  the  meaning  of 
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s.  67  of  Act,  because  where  the  document  is 
what  on  its  face  it  purports  to  be,  the  act  of 
the  executant,  if  punishable  at  all,  is  provided 
for  under  a.  61  of  the  Act  and  cannot,  there- 
fore, fall  under  s.  67.  The  Act  of  the  person 
receiving  the  unstamped  document  may 
amount  to  abetment  of  an  ofience,  under  s.  61, 
and  would  then  be  *  an  act  provided  for  by  any 
other  law  for  the  time  being  in  force,'  namely, 
the  Penal  Code,  and  is,  therefore,  beyond  the 
scope  of  s.  67  of  the  Act.  The  recipient 
and  the  writer  of  a  letter  requesting  the 
granting  of  a  loan  to  a  certain  person,  the 
writer  holding  himself  responsible  for  the 
amount  of  the  loan,  if  the  borrower  does  not 
repay  it,  cannot  be  prosecuted  for  an  offence 
under  3.  67  of  the  Stamp  Act.  QUEEN- EM- 
PRESS V.  SOMASUNDARAM  CHETTI,  23  M. 
155  =  1  Weir  1907. 

(50)  — Ss.  61  and  &9— Irregularity  in  mode  of 
reference. — Criminal  proceedings  taken  under 
the  above  Act  are  not  invalidated  by  the  mere 
fact  that  there  was  irregularity  in  the  mode  of 
reference  by  a  Civil  Court,  provided  the  prose- 
cution is  instituted  by  the  Collector  or  such 
other  officer  as  the  Local  Government  generally 
or  the  Collector  specially  authorized  in  that 
behalf.  EMPRESS  v.  BHANSIDHUR  DEORIA, 
IOC  P.L.R.  Cr.  1. 

(51)— Ss.  61,  69— Crir/t.  Pro,  Code,  Act  X  of 
1882,  s.  bbb— Unstamped  receipt — Jurisdiction 
of  Magistrate — Interest  of  Magistrate  in  case.  — 
Where  a  Deputy  Magistrate  who  was  also  the 
officer  in  charge  of  the  Treasury,  convicted  a 
person  for  having  given  an  unstamped  receipt, 
held  that  the  conviction  was  illegal  both  for 
want  of  the  sanction  required  by  e.  69  of  Act  I 
of  1879,  and  under  s.  555  of  the  Crim.  Pro. 
Code.  Empress  v.  Behari  Lad,  A.W.N. 
1834.  37. 

(52)— Ss.  61,  69— ProsfCMiJon  in  respect  of 
offence  against  stamp  law — Sanction.  — The 
prisoner  in  this  case  was  convicted  by  the 
District  Magistrate  of  an  ofience  under  s.  61  of 
the  Stamp  Act,  but  the  prosecution  was  not 
instituted  with  the  sanction  of  the  Collector. 
Beld  that  this  was  an  irregularity  and  not  a 
mere  technical  objection,  because  the  prosecu- 
tion could  not  be  conducted  by  the  officer 
granting  the  sanction  (if  sanction  had  been 
granted  by  the  Collector  who  was  also  the 
Magistrate).  EMPRESS  v  DEO  SAHAI,  A.W. 
N.  1883, 98. 

(53)— S.  62— Ses  Nos.  10,  14,  46,  swpm. 

(54)— Ss.  62,  30— Term  "receipt"  explained. 
— A  receipt  is  something  more  than  a  document 
merely  purporting  to  acknowledge  the  payment 
of  money.  It  means  a  note  or  the  like,  where- 
by money,  a  debt  or  the  like  is  intended  to  be 
acknowledged  to  have  been  actually  paid  or 
discharged.  If  there  is  no  intention  to  ac- 
knowledge payment  of  satisfaction  a  man  can- 
not be  held  to  have  given  a  receipt.  In  re 
SUBRAMANIEN.  1  Weir  901. 
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(55)— S.  63  (6) -Scope  of  the  section.— S.  63 
{b),  being  a  penal  one,  musfc  be  construed 
strictly.  If  so  oonstruod.  a  purchaser  or 
grantse  under  a  conveyance  cannot,  without 
straining  the  meaning  of  the  language,  be  held 
to  ue  a  parson  employed  or  concerned  in  or 
about  the  preparation  of  the  document  of 
conveyance.  The  language  of  the  clause  ap- 
pears to  point  to  the  case  of  a  parson  in  whom 
trust  and  confidence  has  been  reposed  in  con- 
nection with  the  preparation,  writing,  etc.,  of 
an  instrument  and  who  abuses  such  trust  and 
confidence,  e.g.,  an  attorney's  clerk  or  profes- 
sional writer,  and  not  to  the  cj.se  of  a  person 
materially  interested  or  concerned  in  the 
instrument,  when  executed,  such  as  a  purchaser 
or  grantee.  In  reSENGODA  GoaKDAN,  1  Weir 
903. 

(56)— S.  63— S^e  Nos.  19,  27,  supra. 

(57)— S.  64  (  =  s  65  of  Act  II  of  1899) -Failure 
to  grant  receipt  luhen  demanded. — The  failure 
to  grant  a  receipt  for  money  paid,  though  de- 
manded, is  an  offence  punishable,  under  s.  64 
of  Act  I  of  1879,  with  fioe  which  may  extend 
to  Rs.  100.  It  is  therefore  not  excluded  by 
cl.  (a)  of  s.  216  of  the  Grim.  Pro.  Code  from  the 
category  of  cffsnces  triable  summarily.  In  re 
Navoo  ROUTHAN,  1  Weir  20S  =  2  Weir  326. 

(53) — S.  Qi-Four  conditions  to  co-exist  to  bring 
an  instrument  under  s.  64. — In  order  to  bring 
an  instrument  within  the  terms  of  s.64,  Stamp 
Act,  four  points  are  necessary  and  must  co-exist 
or  else  the  instrument  is  not  liable: — (1)  The 
debt  must  exceed  Rs.  20,  (2)  The  instrument 
must  be  signed  by  or  on  behalf  of  the  debtor, 
and  (3)  In  order  to  supply  evideace  of  a  debt, 
(4)  The  instrument  must  have  been  left  with 
the  creditor.  Wherever  a  balance  of  account 
is  struck,  no  stamp  need  be  afflsed  unless  the 
debtor  signs  an  acknowledgment.  The  failure 
of  the  creditor  to  affix  such  stamp  is  not  an 
offence  under  s.  64  of  the  Stamp  Act.  EilPEROR 
V.  BANSIDHAR,  A.W.N.  1884,  164. 

(59)— S.  64— See  Nos.  26,  47,  48,  supra. 

(60) — Ss.  64,  69 — Prosecution  under  the  former 
section — Collector's  sanation. — To  prosecute  a 
person  for  having  committed  an  offence  under 
s.  64  of  the  Stamp  Act,  the  previous  sanction 
of  the  Golleotur  as  laid  down  in  s.  69,  is  neces- 
sary. It  is,  therefore,  essentiil  that  the  record 
of    conviction    should  evidence  such   sanction. 

Queen-Empress  v.  jethmal  Jayraj,  9  B. 
27. 

(61)— S.67  (  =  s.  68  of  Act  II  of  \B99)— Exe- 
cution of  separate  instruments  in  respect  of 
single  transaction. — The  act,  device,  or  contri- 
vance which  is  referred  to  in  s.67  must  be  either 
improper  or  prohibited.  There  is  no  pro- 
vision in  the  Stamp  Act  which  prohibits  the 
execution  of  separate  instruments  and  requires 
the  execution  of  a  single  instrument  in  respect 
of  a  single  transaction.  Where  a  person  exe- 
cuted as  a  security  for  a  loan  of  Rs.  1,300,  two 
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mortgage  deeds,  one  on  a  stamp  of  Rs.  10  for 
Rs.  1,000,  and  another  on  a  stamp  of  Rs.  3  for 
Rs.  300  instead,  of  executing  a  single  deed  on 
a  stamp  of  Rs.  15  for  the  whole  am3unt,  held 
that  he  was  not  guilty  of  an  offence  under  s.  67 
of  the  Act.  Inre  HQRRIBUNDHO  DOSS,  1  Weir 
907. 

(62)— S.  67— Scope  of.— The  second  clause  in 
s.  67,  Stamp  Act,  is  not  coutrollei  by  the  first 
so  as  to  restrict  its  application  to  negotiable 
instruments.  The  clause  is  of  general  applica- 
cation,  and  covers  all  cases  in  which  a  document 
is  executed  with  the  intention  of  defrauding  the 
Government  of  its  stamp  duty.  REFERENCE 
UNDER  THE  STAMP  ACT,  S.  46,  9  M.  138, 
F.B. 

(63)— S.  67— See  No.  49,  supra. 

(64)— S.  6S—Aot  VII  of  1870  (Court- fees  Act), 
s.  M—Act  XVIII  of  1869  [General  Stamp  Act), 
s  48— SaZe  of  Court  fee  stamps  loUhout  a  licetise. 
— The  sale  of  Court  fee  stamps  without  license 
was  no  offence  under  Act  XVIII  of  1869,  but 
was  specially  made  so  under  s.  63  Act  I  of  1879. 
EMPRESS  OF  INDIA  V.  JaLLU,  i  A,  216,  F.B. 

(65) — S.  G8—Sdling  stamps  without  license. — 
The  selling  of  a  stamped  paper  previously 
brought  from  a  licensed  vendor,  because  the 
seller  did  not  require  n,  is  an  offence  undec 
s.  68,  as  the  accused  was  not  "  a  person  appoint- 
ed to  sell  stamps.  "  Queen'-BmpresS  v. 
SHOBHARAM,  Rat.  Uq.  Cr.  C.  317^  Or.  Kg.  3 
of  1887. 

(66)— S.  69— See  Nos.  10,  20,  22,  50,  51,  52, 
60,  supra. 

(67) — Acknowledgment  —  Mercajilile  usage, 
sell.  I,  att.  1. — The  prosecution  in  this  case 
related  to  the  fact  that  certain  entrie3  in  a 
Mahajan's  cash  book  were  signed  by  the 
person  affected  by  these  entries  and  it  was 
contended  that  the  mere  fact  that  they  were 
signed  by  the  customers  converted  them  into 
acknowledements,  though  the  entries  in  ques- 
tion were  not  in  form  acknowledgmeuts  of  debt 
as  contemplated  by  art.  1,  sch.  I,  of  the  Stamp 
Act.  Held  that  such  a  fact  did  not  convert  the 
document  into  an  acknowledgment  under  art. 
1,  sch.  I  of  the  Stamp  Act,  unless  it  was  estab- 
lished that  according  to  mercantile  usige  or 
by  the  use  actually  made  of  the  entry,  it  had 
the  effect  of  such  aa  acknowledgment.  QUEEN- 

Empressv.  Khalak  Singh,  10  C.P.L.K.  Cr., 
7. 

(68) — Sch.  I,  art-  5,  cl.  (c)— Promise  to  pay 
interest- — A  promise  by  a  debtor  to  piy  interest 
in  an  acknowledgment  of  a  debt  in  aMihajin'a 
accouQts,  is  an  agreement  chargeable  under 
art.  5,  cl.  (c),  sch.  I  of  the  Act.  EMPRESS  v. 
BHANSIDHUR  Deoria,  10  C.P.L  R.  Cr.  1.  (4 
B.  366,  22  C.  757,  Diss  ;  23  W.R.  403.  15  0. 
150,   R.) 

(69)— Sc/i.  I,  art.  13 — Guarantee  bonds. — 
The  material  part  of  a  document  was  as  fol- 
lows : — "  If  T  and  Z  fail  to    redeem  the  paddy 
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lands  they  mortgaged  to  P. I.  L.G.N,  will 
redeem  them  by  paying  the  original  mortgagee 
money  and  interest.  Held,  that  this  was  not  a 
security  bond,  but  a  guarantee  bond,  coming 
under  art.  13,  sob.  u),  S  tamp  Act,  1879. 
Queen-Empress  v.  Nga  Lu  Gale  Nge, 
L.  B.  R.  1893—1900,  119. 

(10)— Art.  29— Scope  of  the  article.— A.ib.  29 
applies  to  an  instrument  evidencmg  an  agree- 
ment to  secure  the  re-payment  of  a  loan,  which 
means  an  instrument  executed  at  the  time  the 
loan  is  made,  and  not  to  the  case  o£  an  assign- 
ment by  way  of  mortgage  of  a  valuable  security 
to  secure  a  pre  existing  debt.  The  article 
contemplates  an  instrument  contemporaneous 
wiih  the  advance  and  with  the  deposit,  QUEEN- 
Empkess  v.  Debendra  Krishna  Mittbr, 
27  0.587  =  4  C.W.N.   524. 

(71)— Art.  29— 5ee  No.  8,  supra. 

(72)— Art.  44— See  No.  8,  supra. 

(73  &  7i)—Art.  52— Grim.  Pro.  Code  (1893), 
s.  432 — Reference  under  titamp  Act  (1879)  — 
Entry  by  ereaiior  in  debtor's  book. — An  entry 
recording  the  payment  of  the  amount  due  made 
by  the  creditor  in  the  debit  side  of  the  debtor's 
khatta  book,  and  signed  by  him,  is  a  "receipt" 
within  the  meaning  of  s.  3  (17)  of  the  Stamp 
Act,  and,  as  such,  requires  to  be  stamped  under 
art.  52,  sch.  I  of  the  Act.  To  decide  questions 
of  this  kind,  the  Court  must  look  to  the  inten- 
tion of  the  parties.  QueEN-EMPRBSS  v. 
JUGGER  NatH,  11  C.  267.  [R.,  2  L.B.R.  307.] 

(75) — Art.  52— See  No.  9,  supra. 

(76) — Art.  54— Sea  No.  9,  supra. 

(77) — Chap,  VIII — Realization  of  penally 
levied  by  Collector — Power  of  criminal  Court. — 
A  criminal  Court  trying  an  offence  punishable 
under  Chap.  VIII  of  the  Act  cannot  realise  a 
penalty  previously  directed  to  be  paid  by  the 
Collector  under  Chap.  IV  of  that  Act. 
EMPRESS  v.   BHANSIDHAR    DEORIA,  10    G.P. 

L.R.  Cr.  1. 

Act  IV  of  1879  (Railways). 

[Rep.,  act  IX  OF  1390. J 
See  ACT  XVIII  OF  1854. 
See  ACT  IX  OF  J  890. 
See  Carriers. 
See  Railway  Company. 

(1) — Ss.  15,  29— i^aZse  accounts  of  goods  des- 
patched.— The  duty  impjsed  by  s.  15,  that  of 
giving  an  account  of  the  quantity  or  descrip- 
tion of  property  sought  to  be  despatched  by 
rail  being  limited  to  the  case  of  a  demand 
being  made,  held,  that  a  person  giving  false 
account  of  goods  de.?paiched  without  being  so 
demanded  by  railway  authorities  could  not  be 
convicted  under  s.  29.  Harya  v.  EMPRESS,  36 
P,R.  1885,  Cr. 

(2) — Ss.  17  and  31 — Duty  of  passengers  and 
their  liability, — Under  ss.  17  and  31,  Railway 
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Act,  no  passenger  is  to  travel  without  a  proper 
ticket  (an  ordinary  one  for  the  particular 
journey  or  a  season  ticket)  furnished  by  the 
company.  Every  passenger  is  to  show  or  deliver 
up  his  ticket  when  called  upon ;  and  any 
passenger,  who  fails  in  either  of  these  points,  is 
liable,  whether  a  season-ticket'  holder  or  not  to 
pay  the  ordinary  fare  for  his  journey,  or  if  he 
cannot  show  where  he  got  into  the  train,  the 
ordinary  faro  from  the  starting  poiat  of  the 
train,  hi  the  matter  of  the  petition  of  E.  G. 
Buskin  ;  In  the  matter  of  the  petition  of  C.  P. 
THOMAS:  E.  W.  HART  V.  E.G.  BUSKIN,  12  C. 
192. 

(3) — S.  26~Liability  tinder  section  ivhen 
arises — Persons  are  li.ible  to  conviction  under 
s.  26  of  the  Act  not  by  reason  of  consequences 
directly  referable  to  default  in  observing  the 
rules,  but  by  reason  of  the  danger  or  risk  which 
it  entails.  Where  it  was  required  by  a  rule 
sanctioned  and  notified  as  required  by  law  that 
the  guard  and  driver  of  a  ballast-train  should, 
on  a  line  worked  on  the  block-system,  stop 
the  train  at  a  station  and  should  not  leave  the 
station  till  the  guard  has  raceived  from  the 
Station  Master  and  delivered  to  the  driver  a 
"line  clear  oertifiaate,"  disobedience,  of  such 
rule  by  the  guard  and  driver  which  endangered 
the  safety  of  persons,  was  held  to  mika  them 
liable  to  be  punished  under  s.  62.  CHARLES 
SMELL  V.  Queen,  6  M.  201  =  1  Weir  867  =  7 
Ind.  Jup.  246.  [R.,  37  B.  685  =  15  Bom.  L.R. 
702=14  Or.  L.J.  460  =  20  Ind.  Gas.  620,  7 
Cr.  L.J.  417  =  4  L.B.R.  139.  U  Cr.  L.J.  362 
=  6  Ind.  Cas.  483  =  8  P.L.R.  1910  =  39  P.W.R. 
1910] 

(4)— S.  29  — Seg  No.  1,  supra  and  No.  14, 
infra. 

(5)  — S.  31 — Order  under,  nature  of— Season 
ticket  holder  travelling  loithout  ticket. — The 
order  under  s.  31  of  the  Railway  Act,  in  o>ise  of 
a  refusal  by  a  passenger,  travelling  without  a 
proper  ticket,  to  pay  the  fare,  should  be  one 
merely  for  the  recovery  of  the  amount  due  as 
the  fare,  and  not  an  order  to  pav  the  sum  as  if 
it  ware  a  fine.  [R.,  Rit.  Un.  Cr.  G.  435  ]  A 
passenger,  who  has  a  season  ticket,  which  ig 
still  in  force  and  in  his  possession,  cannot  be 
said  to  be  travelling  without  a  ticket  within  the 
meaning  of  s.  31  of  the  Railway  Act,  merely  by 
reason  of  his  inability  to  produce  it  when 
called  upon,  on  account  of  his  not  happening 
to  have  the  ticket  with  him  :  but  he  will  ba 
considered  not  to  have  shown  the  ticket,  and 
will  have  to  pay  the  ordinary  fare.  In  the 
matter  of  the  petition  of  E.  G.  Buskin;  In  the 
matter  of  the  petdion  o/  C.F.  THOMAS  ;  E.  W. 
Hart  v.  E  .G.  Buskin,  12  C.  192. 

(6)— S.  31— See  No.  2,  supra. 

(7)— Ss.  31,  B2—Ft.7ie  —  Fare~F>audulent 
act.—S.  32,  unlike  s.  31  of  the  Railways  Aot, 
applies  only  to  fraudulent  acts,  and  requires  the 
imposition  of  fine    in    addition    to    the    fare. 
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Where  there  is  no  intent  to  defraud,  the  con- 
viction should  be  under  s.  31.  QUEEN-EM- 
PRESS v.  HUSSENDIN,  Rat.  Un.  Cr.  C.  43S  = 
Cr.  Rg.  7  of  1889.  (12  C.  192,  R.) 

(8)— S.  32— See  ACT  IX  OF,  1890,  s.  112, 
1  Weir  869,  P.B. 

(9)— S.  32— Sfe  No.  7,  suira. 

(10)— S.  i5—Enctvleclge—  Act  liJcely  to  en- 
danger safely  of  passengers. — Wbeie  there  is  no 
evidence  that  a  Station  Master,  in  sending  a 
train  without  previously  obtaining  a  line  clear 
message,  knew  that  his  act  was  likely  to  en- 
danger the  safety  of  the  passengers  travelling 
therein,  a  conviction  under  s.  45  oi  the  Act  is 
illegal.  EMPBESS  v.  SRIKISEEN^  A.W.N. 
1882, 172. 

(11) — Ss.  45,  4.6— Placing  obstruction  on  the 
rails. — Where  the  accused  was  charged  with 
pulling  up  an  iron  mail  post  and  placing  it 
across  the  rails  on  a  dark-night,  held  that  the 
act  being  wrongful  in  itself,  rashness  cannot  be 
usually  predicated,  and  that  theofience,  ialling 
within  s.  45  of  the  Railways  Act,  should  be 
comnaitted  to  the  Sessions  Court  and  not  tried 
by  a  Magifirate  as  ialling  within  s.  46. 
Queen-Empress  v.  Ehivapa,  Rat.  Uo.  Cr. 
C.  4S8  =  Cr.  Rg.  J4  of  1889. 

(12)— S.  A6— Failure  to  remove  stone  from 
rail. — A  person  who  fails  to  remove  a  stone 
from  a  rail  is  not  guilty  of  negligently  doing  an 
act  which  is  likely  to  endanger  the  safety  of 
persoLs  travelling  upon  the  railway,  under 
s.  46,  unless  it  be  proved  that  he  was  legally 
bound  to  remove  it.  QueENEMPEESS  v. 
PHaeeera,  Rat  Un.  Cr.  C.  394  =  Cr.  Rg. 
50  of  1888. 

(IS)-S.  46-SfeNo.  11,  supra. 

(14;— Ss.  101  and  19— Negligence  of  Railway 
setvant — Lives  lost— I'linnhment . — Where  a 
Bailway  servant  was  convicted  under  s.  29  of 
Act  IV  of  1879  for  his  gross  negligence  by 
which  an  accident  happened  in  which  several 
lives  were  lcst,72e/d  that  three  months'  simple 
imprisonment  was  too  light  a  sentence. 
QUEEN-EWPEESS  v.  JAGANNATH,  A.W.N. 
1890,  171. 

Act  XIY  of  1879  (Hackney  Carriage). 

[S.  4.~EEP  in  part,  act  XIII  OF  1889; 
S.  3,  AMENDED  ACT  I  OF  1903,  DECLARED 
IN  FORCE  IN  UPPER    BURMA   (EXCEPT    THE 

SHAN  States),  act  Xlll  of  1898,  s.  4.] 

(1)— Ss.  3  and  1— Advertisement  as  to  the  hire 
of  carnage — Hacknfy  carriage—  Liability  under 
the  Act. — A  published  an  advertisement  in  a 
newspaper  that  he  would  supply  carriages  for 
hire  ard  for  sale  He  was  charged  under  s  7 
of  the  Hackney  Carriage  Act,  for  hiring  hackney 
carriages,  without  obtaining  a  license  from  the 
Municipality,  in  contravention  of  Rule  1  of  the 
Rules  framed  by  the  Rangoon  Municipal  Com- 
mittee  under   8.3  of   the  said  Act.     Held:  — 
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(l)that  a  conviction  cannot  be  up  held  under  the 
section,  if  it  is  not  proved  that  the  accused  had 
carriages  in  his  possession  to  which  it  might  be 
held  that  the  advertisement  referred,  and  that 
a  mere  insertion  of  a  notice  cannot  be  sufficient 
for  a  conviction  ;  (2)  and  that  it  must  also  be 
shown  that  the  accused  also  meant  to  ofier  his 
carriages  for  the  conveyance  generally  of  that 
portion  of  the  public  who  are  "passengers," 
and  that  the  terms  and  conditions  of  the  hiring 
must  also  be  clear.  GARSTIN,  H  A  v.  KING- 
Emperor,  3  L.B  R.  80  =  7  Cr.L  J.  71. 

(2) — Ss.  6  and  l—Rule  1 — Driving  unlicensed 
carriage.—  Rule  1  of  the  rules  framed  under  Act 
XIV  ot  1679  for  the  Umballa  Cantonment  does 
not  render  driving  an  unlicensed  carriage 
punishable  under  s.  7  of  the  Act.  MAHA  NaND 
v.  Empress,  7  P.R.  1692.  Cp.  [D.,  39  P.W.R. 
1910=-8  P.L.R,  1910  =  6  Ind.  Cas.  483  =  11 
Cr.L.J.  36:i.] 

(3) — Ss.  6,  l—Insein  Rules,  r.  15 — Refusal 
at  driver  to  ply  hackney  carriage  for  hire — 
Liability  of  driver  and  oiun^.r  for  such  refusal. — 
The  driver  of  a  hackney  carriHge  who  refuses 
to  ply  it  for  hire  is  not  punishable  for  infringe- 
ment of  r.  15  of  the  Insein  Rules  under  the 
Hackney  Carriages  Act-,  because  he  cannot  pro- . 
perly  be  said  to  "  keep"'  the  carriage  which  he 
happens  to  be  driving.  And  the  "owner"  or 
keeper  of  a  carnage  is  not  punishable  for  the 
refusal  of  his  servant,  i.  e.,  the  driver.  It 
must  be  shown  that  the  bicer  applied  to  the 
"  owner  "  or  "  keeper  "  and  was  reiused  by  him. 
Emperor  v.  Kamali  Khan,  i5  Cr.  L.J.  592 
=  24  Ind.  Cas.  960. 

(4) — S.  7 — Breach  of  condition  of  license. — 
Breach  of  the  condition  of  a  license  as  sec  out 
in  r.  7  of  the  above  Act,  not  being  a  breach  of 
a  rule,  is   rot   punishable   under   s.  7.     RaHI- 

man  Sahib  v,  municipal  Secretary,  U  B. 
R.  1892-1856,  Yoi.  I,  125. 

(5)— S.  7— SeeNos.  1,  2,  3,  ^upra. 

(6) — S.  9—Sumr/iary  and  not  exclusive  re- 
medy.—The  above  section  is  merely  intended 
to  provide  a  simple  and  summary  moans  of 
settling  disputes  between  the  hirers  and  letters 
of  hackney  carriages,  nnd  parties  are  not  there- 
by excluded  from  having  recourse  to  the  Civil 
Courts.  RAHIM  BaKHSH  V.  P.O.  WHEELER, 
A  W.N.  1893,  203. 

Act  XYIII  of  1879  (Legal  Practitioners). 

[AM,,  ACT  IX  OF    1884;  AM.,    ACT    XI   OF 

1896  ;  AM..  (IN  Lower  Burma)  act  VI  op 
1900,  S.  47;  S.  42  AU.,  ACT  I  OF  1903  ;  SS  4,  7, 
25.  38.  AM.,  ACT  I  OF  1908;  REP.  IN  N.W. 
FRONTIER  Province  (except  s.  36  as  sub- 
stituted BY  S.  4  OF  act  XI  OF  1896),  REG. 
VII  OF  1901,  S.  5  ;  DECLARED  IN  FORCE  IN 
THE  ANGUL  DISTRICT,  REG.  I  OF  1894,  8.3.] 

See  Legal  Practitioners. 

{l)—U7iprufessional  conduct —  Suspicion  — 
Muktear— Renewal  of  license.— The  renewal  of 
the   license  of  a    legal  practitioner   cannot  b© 
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Act    XVIII    of    1879    (Legal    Practitioners) 

— continued. 

refused  on  the  mere  suspicion  that  he  was  im- 
plicated in,  and  privy  to,  the  sendiog  of  anony- 
mous petitions  making  serious  allegations 
against  a  Sub-divisional  officer  and  other 
Government  ofi(i:!ers.  In  re  Babu  NirAJAN 
PROSADMohanty,  12  C.W.N.  919  =  8  Cr.  L.J. 
153  =  4  ML.T.  153. 

(2)— Nature  of  the  enquiry  under  the  Act — 
Judicial  proceeding — False  statements  by  loit- 
nesses  on  solemn  affirmation  —  Penal  Code, 
ss.  181,  193 — False  statements  of  the  accused  per- 
son made  alter  being  solemnly  affirmed. — An 
enquiry  under  the  Legal  Practitioners'  Act  is  a 
judicial  proceeding,  and  false  statements  on 
solemn  affirmation  made  by  the  witnesses  there- 
in should  be  charged  as  offences  under  s.  193, 
Penal  Code,  and  the  persons  so  charged  should 
be  tried  separately.  [F.,  13  Ind.  Gas.  215  =  5 
SLR.  r29;  D..  4  Bur.  L.T  130  =  12  Cr.  L.J. 
577  (578)  =  12  Ind.  Caa.  841(842).]  Where  a 
pleader  is  cal'ed  upon,  in  an  enquiry  under  the 
Legal  Pracciitioners'  Act,  toexplim  his  conduct, 
it  is  not  competent  to  the  Courc  conducting  the 
enquiry  to  talie  a  statement  from  him  on  solemn 
affirmation.  He  is  not,  therefore,  in  such  pro- 
ceeding legally  bound  by  an  oath  to  speak  the 
truth,  and,  if  he  states  what  is  false,  does  not 
render  himself  amenable  to  the  charge  of  mak- 
ing a  false  statement  under  s.  181  or  giving 
false  evidence  under  s.  193,  Penal  Code. 
KOTHA  SUBBA  CHETTI  V.  QUEEN,  6  M.  232  = 
1  Weir  116  =  1  Weir  15tt  =  l  Weir  785  =  7 
Ind.  Jar.  247.  [D.,  12  Ind.  Gas.  841  =  4  Bur. 
L.T.  130=12  Cr.  L.  J.  577.] 

(3)— See  False  Evidence,  6  M.  252  =  1 
Weir  116  =  1  Weir  156=1  Weir  785  =  7  Ind. 
Jur.  247. 

(4) — Ss.  3  and  B6— District  Magistrate  declar- 
ing a  person  to  be  a  tout — Procedure — Personal 
inquiry  necessary — Opportunity  to  show  cause, 
— Before  proceedmg  lo  declare  a  person  to  be  a 
tout,  the  District  Magistrate  should  himself 
make  an  inquiry  as  to  the  person's  antecedents 
and  give  him  an  opportunity  to  show  cause. 
Where  a  Sub-divisional  officer  called  on  a 
person  to  show  cause  why  ho  should  not  be 
declared  a  tout  and  he  showed  cause  and  the 
Sub-divisional  officer  after  recording  evidence 
on  both  sides  submitted  the  proceedings  with 
his  report  to  the  District  Magistraie,  and  the 
latter  after  perusing  them  passed  an  order  de- 
claring the  person  to  be  a  tout,  the  order  was 
set  aside.  In  re  CHANDI  Chaean  DeY,  12 
C.W.N.  842  (6  C.W.N.  '289,  F.)  [F.,  13  Cr. 
L.J.  510  =  15  Ind.  Gas.  654  ;  ii  ,  11  Cr.  L.J.  320 
=  6  Ind.  Cas.  327.] 

(5)— Ss.  3  and  36— See  TOUT.  27  P  W.R. 
1909,  Cr.  =  4  Ind.  Cas.  1022  =  11  Cr.  L.  J.  148. 

(6) — Ss.  6,  8 — Schedtiled  Districts  Act,  ss-  3, 
5,  6 — Enrolment  of  vakils  in  the  province  of 
Kumatm  and  Garhwal  —  Jurisdiction.  —  The 
Commissioner  of  Kumaun  is  the  High  Court  of 
that   province  and  Garhwal   for  the  purposes  of 
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the  Lepal  Practitioners'  Act.  Therefore,  a 
person  enrolled  as  a  vakil  of  the  High  Court  of 
Judicature  at  Allahabad  is  not  entitled,  by 
virtue  of  such  enrolment,  to  practise  in  the 
Courts  of  Kumaun  and  Garhwal.  Where  the 
Commissioner  of  Kumaun  refuses  to  enroll  a 
person  .^s  entitled  to  practise  in  the  Courts  of 
Kumaun  and  Garhwal,  the  High  Court  of  Judi- 
cature at  Allahabad  has  no  right  to  interfere. 
In  the  matter  of  th".  petition  of  Padma  Dat 
JOSHI,  24  A.  348,  F.B.  =  A.W.N.  1902,  86. 

(7)-S.  8— See  No.  6,  supra. 

(8)— S.  9— See  Grim.  Pro.  Code,  1898, 
s  4  (r).  5  A.L  J.  40  =  A.W.N.  1908,  11  =30  A. 
66  =  7  Gr.  L.J.  21. 

(9)  — S.  10 — Pleader  or  Mukiitear— Power  to 
practise. — Unless  a  plea-'er  or  mukhtear  comes 
within  the  exceptions  to  s.  10,  Act  XVIII  of 
1879,  or  within  the  proviso,  he  acts  in  con- 
travention of  the  provisions  of  the  section,  if  he 
performR,  even  on  a  single  occasion,  the  func- 
tions of  a  pleader  or  mukhtear  in  a  Court  not 
established  by  Royal  Charter.  EMPRESS  v. 
BAGI  Ram  44  P.R.  1887,  Cr. 

(10) — Ss.  10,  32 — Illegal  practising  by  a 
pleader — Jurisdiction.  —  A  pleader  or  mukhtear 
practising  in  the  Court  of  a  Subordinate 
Magistrrice,  in  coniravention  of  the  provisions 
of  s.  10  of  the  Act,  is  only  punishable  under 
s.  32.  by  such  Magistrate,  and  not  by  the  Dis- 
trict Magistrate.  In  the  matter  of  the.  petition 
of  Gang  A  Dyal,  4  A.  375  =  A  W.N,  1882,  67. 

(11) — S.  12 — Conviction  of  pleadsr  for  cheat- 
ing— Report  to  High  Court — Arguments  allowed 
to  show  that  facts  did  not  amount  to  offence. — 
Where,  on  a  pieader  being  convicted  oi  cheat- 
ing under  s.  417,  I.P.C.,  the  D\strict  Judge 
reported  the  case  to  the  High  Court  under  the 
Legal  Practitioners'  Act,  Counsel  for  the  pleader 
was  allowed  to  go  behind  the  conviction  and 
show  that  his  acts  did  not  in  law  amount  to  the 
oiiance  of  cheating.  In  the  matter  of  DURGA 
CHARAN,  Pleader,  and  S.  12  of  act  XVIII 
OP  1879.  7  A.  290,  F.B=A.W.N.  1885,48. 
[Diss,  18  A.  174  ;  R.,  U  Gr.  L.J.  503  =  7  Ind, 
Gis.  622,  22  A.  49,  P  G.] 

(12) — S.  13 — Grossly  uvprofessional  conduct. 
— Where  certain  parties  to  a  suit  executed  an 
agreement  in  which  it  was  stated  that,  as  they 
were  unable  to  pay  the  pleader's  fees  owing  to 
poverty,  a  certain  sum  shall  be  paid  to  the 
vakil,  in  consideration  of  his  conducting  the 
case,  when  the  case  was  won,  held  that  it  was, 
in  efiect,  an  agreement  by  which  the  pleader 
became  entitled  to  a  share  of  the  property  in 
suit  in  payment  of  bis  services  as  pleader  in  the 
suit,  and  that,  in  accepting  such  an  agreement, 
the  pleader  was  guilty  of  grossly  unprofessional 
conduot.  In  the  matter  of  the  CONDUCT  OF  A 
Pleader,  under  s.  13  op  Act  XVIII  of 
1879,  Legal  Practitioners  act,  4  O.C.  229. 
(4  C.W.N.  104,  5  C.W.N.  184,  R.) 
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(13)— S.  1^— Pleader  taking  sides  against  for- 
mer client — Grossly  improper  conduct. — A  plea- 
der, after  his  dismissal  without  misconduct  on 
his  part,  or  after  the  closa  of  the  business,  is  at 
liberty  to  take  sides  against  his  former  employer, 
provided  always  that  he  has  no  secrets  to  carry 
with  him  that  can  be  used  to  his  former  client's 
prejudice.  But  he  is  not  competent  to  do  so 
when  he  is  neither  discharged  by  his  client  nor 
has  the  business,  for  which  he  was  retained, 
closed.  Where  a  mukhtear  retained  by  the 
complainant  defended  the  accused  when  the 
latter  was  retried  after  the  order  of  his  discharge 
was  set  aside  on  revision,  held,  that  the 
conduct  of  the  tnukhtear  was  grossly  improper. 
ALIMUHAMMAD  V.  BABU  SHAM  LAD,  45  PL. 
R.  1904  =  2  P.R.  1904,  Or.  (6G.79,  12B.  95,  ii.) 

(14)  S.  13 — Pleader  taking  sides  againstfor- 
mer  client. — A  pleader,  after  his  dismissal 
without  misconduct  on  his  part,  or  after 
the  close  of  the  business,  is  at  liberty  to 
take  sides  against  his  former  employer,  provided 
always,  that  he  has  no  secrets  to  carry  with  him 
thitt  can  be  used  to  his  former  client's  prejudice. 
"  The  Court  will  require  a  strong  case  to  be  made 
out  as  a  ground  for  an  order  restraining  a  pleader 
from  acting  in  any  particular  case  ;  but  from 
the  nature  of  the  thing  it  wii),  in  general,  be 
satisfied  with  the  affidavit  of  a  person  who  says 
he  made  confidential  communication  pertinent 
to  the  now  pending  suit,  without  requiring  him 
to  go  into  details,  the  statement  of  which  would 
be  a  disclosure  of  the  very  matters  which  it  is 
his  purpose  to  keep  concealed.  In  the  matter  of 
Daniel,  Mr  J.  L.B.R.  1893—1900,  18.  (12  B. 
91,  F.) 

(15) — S.  13 — Pleader — Professional  viiscon- 
duct — Eyiquiry  —  Strict  proof  necessary. — In 
order  to  secure  his  own  fee  a  pleader  was  an 
active  party  to  placing  his  client  in  the  hands  of 
a  money-lender  who  made  a  wholly  unscrupul- 
ous and  extortionate  bargain  with  the  pleader's 
client.  The  pleader  knew  the  terms  of  that  bar- 
gain :  yet  he  did  not  advise  or  warn  his  client 
but  permitted  hira  to  enter  into  the  bargain. 
Held,  that  it  was  a  professional  misconduct  of  a 
grave  kind  :  of  a  kind  which,  if  permitted  would 
tend  to  corrupt  and  demoralise  the  leg\l  profes- 
sion. A  high  standard  of  rectitude,  diligence, 
duty  and  zaal  is  required  of  pleaders  in  the  inte- 
rests of  the  Bir.  An  enquiry  into  the  profes- 
sional misconduct  of  a  pleider  being  of  a  qxiaii- 
judicial  nature,  the  Court  mast  have  a  strict 
proof  of  the  pleader's  misbehiviour.  GOVERN- 
MENT Pleader  v.  Ragunath  S.  Sule.  10 
Cr.  L  J.  526=  il  Bora.  L.R.  1150  =  4  Ind.  Gas. 
266. 

(16)  — S.  13 — Unprofessional  conduct  what 
amounts  to — Interference  by  Privy  Council  with 
the  punishment  passed  on  a  pleadzr  by  the  High 
Court. — Where  a  certificated  pleader,  after  his 
employment  as  a  pleader  by  a  B-ink  had  ceased, 
commenced  a  correspondence  with  a  suitor 
against  whom  the  Bank  had   taken  proceedings 
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to  recover  a  debt,  which  showed  th^,t  he  was 
guilty  of  grave  improprieties  in  his  professional 
conduct,  held,  sach  conduct  amounted  to  a 
"  reasonable  cause  "  for  suspending  him  under 
s.  13  of  the  Act.  Where  the  quantum  of  puoish- 
meut  imposed  on  a  pleader  for  conduct  which 
amounted  to  a  "reasonable  cause"  for  suspend- 
ing him  under  s.  13  of  the  Act,  was  neither 
unreasonable,  nor  excessive,  the  Privy  Council 
declined  to  interfere  with  the  decision  of  the 
High  Court  as  to  the  punishment.  In  the  matter 
of  Quart,  p.  W.  13  A.  93.  P.O.  =  17  I  A.  199  = 
S  Sar.  638.  [R.,  29  C.  S93  =  6  C.W.N.  556; 
34  M.  29  =  8  M.L.T.  22  =  6  Ind.  Cas.  3l3  =  M. 
M.N.,  1910,  163  =  11  Cr. L.J.  310  =  20  M.L.J. 
500.] 

(17) — S.  13 — "  Other  reasonable  cause  " — 
Writing  of  an  anonymous  letter  by  pleader. — 
Where  a  pleader  wrote  a  letter,  which  he  did 
not  sign,  to  an  officer,  who  was  conducting  an 
enquiry  into  a  charge  of  bribery  against  a 
Revenue  Inspector,  the  letter  making  allega- 
tions, which  were  intended  to  prejudice  the  mind 
of  the  officer  in  connection  with  the  matter, 
which  he  was  investigating,  held,  that  the 
pleader  was  guilty  of  misconduct  and  that  ha 
should  be  suspended  "for  other  reasonable  cause" 
under  s.   13,    cl.  (/),   Legal    Practitioners   Act. 

Sub  Collector  of  north  argot  v.  C. 
Seshachariar,  13  ML  J.  65  =  26  M.  448. 

(18) — S.  13 — Professional  misconduct,  lohat 
amounts  to. — A  legal  practitioner  who,  believing 
himself  to  be  under  a  pecuniary  liability  to  his 
client,  endeavours  to  get  the  client  to  accept  a 
less  amount  than  that  for  which  he  is  liable,  is 
not  guilty  of  grossly  improper  coduot  within 
the  meaning  of  s.  13  of  the  Legal  Practitioners' 
Act.  In  the  matter  of  AHSAN  ALI,  5  A.L.J. 
126  =  A.W  N.  1908,  70. 

(19) — S.  1^— Essentials  of  a  charge  under — 
Munshiana. — In  order  to  sustain  a  charge 
under  cl-  (c)  of  s.  13  of  the  Act,  thegratificatioa 
paid  to  the  tout  must  be  "'  out  of  any  fee  paid 
or  payable  to  a  pleader,"  but  does  no!,  include 
a  payment  made  out  of  the  Manshiana  of  a 
pleader's  Munshi.  AMOLAK  RAM  v  GROWN, 
31  P.W  R.  1909,  Cr.  =  4  lad.  Cas.  1022  =  11  Cr. 
L.J.  148.(15  G.  152,  P.C,  27  G.  1023,  D.)  [R., 
11  Gr.  L.J.  395  =  6  lud.  Cis.  736  =  22  P.W.R. 
1910.] 

(20) — S.  13— Professiotial  misconduct— Advo- 
cate—Grave  moral  turpiticde — Instituting  false 
case  and  sup cior Ling  il  by  gross  psr jury — Evi- 
dence— Conviction — Interference  of  High  Court 
in  such  cases. — Where  an  Advocate  was  found 
guilty  of  having  committed  gross  perjury  and 
where  the  course  of  his  conduct  displayed  great 
moral  turpitude  in  having  instituted  a  false  case 
and  having  supported  it  by  false  statement. 
Held,  that  he  was  unfit  to  remain  an  Advocate 
any  longer,  and  should  be  ordered  to  be  struck 
off  the  rolls.  In  proceedings  under  the  Legal 
Practitioners'  Aot,  the  High  Court  will  not  go 
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into  the  merits  of  the  conviction,  but  will 
ordinarily  accept  the  fiadings  of  Criminal  Courts 
as  final.  In  the  matter  of  M.M.J  ,  13  Cr.  L.J. 
878  =  17  Ind.  Cas.  811  =  3  Bur.  L  T.  191. 

(21)  — S.  13 — Professional  misconduct —  High 
Court  Rules,  chap.  XV  r.  '25—  General  Civil 
Courts  Eules,  1911 ,  chap.  XXI.  r.  31— Civ.  Pro. 
Code,  1908,  0.  XXI,  r.  73.— If  a  pleader,  acting 
for  a  decree-holder,  purchases  the  property  sold 
in  execution  of  his  client's  decree,  ho  is  guilty 
of  professional  misconduct.  The  evil  is  equally 
great  if  he  purchases  the  property  for  other  per- 
sons. Therefore,  where,  in  execution  of  his 
client's  decree,  a  pleader  made  a  purchase  on 
behalf  of  his  father,  the  Ccurt  held  him  guilty 
of  misconduct.  Ptr  Chavi'er,  J. — Ru!e  37  of 
Chap,  XXI  of  the  General  Rules.  Civil,  1911, 
applies  even  to  a  pleader  of  the  High  Court, 
when  he  is  practising  in  the  Subordinate 
Courts.  In  the  matter  of  HAR  PRASAD  SINGH, 
13  Cr.  L.J.  795  =  17  Ind.  Cas.  539,  F.B.^ 

(22)— S.  13— Pleader  —  Misconduct.— 'Every 
practitioner  is  bound  to  see.  before  he  accepts  a 
vakalatnama,  that  he  has  not  been  already 
engaged  on  the  other  side.  To  recklessly  sign 
vakalatnamas  without  making  proper  note 
thereof,  is  very  nearly  approaching  misconduct 
on  the  part  of  a  pleader.  IMAMUL  HAQ  v. 
Faizul  Hasan,  14  Cr-  L  J.  44  =  18  Ind.  Cas. 
288,  F.B. 

(23)— S.  13— Rule  27  of  the  rules  framed 
under— Neglect  of  pleader  to  appear  after  re- 
ceipt of  fees — Pleader  engaging  in  trade — Ac- 
tionable claim — Purchase  by  pleader — Position 
of  vakil--Professional  misconduct — High  Courts 
disciplinary  powers — See  LEGAL  PRACTI- 
TIONERS—PLEADER AND  Client,  23  M.L  J. 
447  =  1912,  M.W.N.  1029  =  12  M.L.T.  615  =  37 
M.  238  =  13  Cr.  L.J.  800  =  17  Ind.  Cas.  544. 

(24)-  S.  13— S^e  LEGAL  PRACTITIONERS— 

Pleader  AND  Client,  4  Ind.  Cas.  176. 

(25)— S.  13  (6)— MycoMdwci- MukhJar's 
writing  an  objectionable  letter  to  the  presiding 
officer  of  a  Court — Apology — Suspension. — Held, 
that  the  conduct  of  a  mukhtar,  who  writes  for 
another  person  a  letter  to  the  address  of  the 
presiding  officer  of  a  Court,  on  the  supervision 
of  Courts  subordinate  to  his  Court,  and  uses 
highly  objectionable  language  in  it,  came  with- 
in the  terms  of  s.  13  (6)  of  the  Legal  Practi- 
tioners' Act.  For  such  misconduct  the  Chief 
Court  suspended  a  mukhtar  from  practice  for  a 
period  of  three  months  and  declined  to  accept 
an  apology  tendered  by  him  before  the  presid- 
ing officer  of  the  Court  ccncerned  and  the  Chief 
Court.  In  the  matter  of  A  MUKHTAR,  166  P.L. 
R.  1901. 

(26)— S.  13,  els.  (h)  and  (f]— Evidence  Act, 
s.  126 — Pleader  tefvsing  to  disclose  professional 
ccmmunicaticn  on  being  qiiestionid  by  Court — 
Profiisior.al  vvsccrduct. — A  pleader,  during  the 
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course  of  the  examination  of  a  witness,  asked 
the  Court  to  make  a  note  of  what  he  represented 
the  witness  had  =tated  and  also  his  demeanour, 
but  the  Court  observed  thit  it  did  not  hear 
what  the  witness  had  said.  Thereupon  the 
pleader  left  the  Court-room  saying  that  ha 
would  withdraw  from  the  case.  Afterwards  he 
returned  with  an  application  stating  that  the 
Court  had  not  noted  the  statement  and  demea- 
nour of  the  witness,  and  got  it  presented  by  his 
client.  The  pleader,  on  being  a'^ked  by  the 
Court  whether  he  was  instructed  by  his  client 
to  write  the  application,  declined  to  answer 
relying  on  s.  126  of  the  Evidence  Act.  Held, 
(1)  that  an  action  against  the  pleader  under 
cla.  (b)  and  [f)  of  s.  13  of  the  Legal  Practitioners' 
Act  could  not  be  sustained,  as  it  was  not  neces- 
sary for  him  to  consult  his  client  before  draft- 
ing the  petition,  if  the  facts  took  place  within 
his  own  cognizance  and  were  such  as  to  endan- 
ger his  client's  interest  ;  (2)  that,  in  relying 
upon  s.  126  of  the  Evidence  Act.  the  pleader 
showed  no  disregard  to  the  Court's   authority. 

Satgur  Prasad  v.  Emperor.  14  Cr.  L.J. 
488  =  20  Tod.  Cas.  598. 

(27)  — S.  13  ic)  {d)—Paymsnt  by  pleader  out 
of  his  Munshi's  fee  to  a  person  who  brings  a  case 
to  him— Misconduct.— Held  by  the  Pull  Bench 
that  Munshiana  (Clerk's  fee)  does  not  mean 
the  fee  paid  or  payable  to  a  pleader  for  his 
services,  within  the  term  of  s.  13  (c)  of  AcJi 
XVIII  of  1879  as  amended  ;  paying  wholly  or 
in  part  Munshiana  to  a  person,  who  introduces 
a  client  to  a  pleader,  is  not  objectionable  under 
the  said  s.  13  (c),  provided  it  is  not  done  in 
pursuance  of  any  previous  arrangement  between 
that  person  and  the  pleader,  for  the  procuring 
by  the  former  of  clients  for  the  latter.  Obiter  : 
—  The  Munshiana  system  is  very  similar  to 
that  in  force  in  England,  where  a  Counsel's 
clerk  is  paid  by  his  employer  and  receives  fees 
as  well  from  that  employer's  clients.  On  recei- 
ving back  the  case  from  the  Full  Bench,  the 
Division  Bench  (Johnstone  and  Williams,  JJ.), 
after  remarkmg  as  follows  : — Held,  that  a 
pleader,  who  himself  pays  a  sum  of  money  to  a 
procurer  of  clients  or  allows  him  to  take  his 
clerk's  Munshiana  in  whole  or  in  part  as  a 
gratification  for  having  procured  him  a  client, 
is  as  liable  to  be  dealt  with  under  s.  13  (c)  of 
Act  XVIII  of  1879  as  if  he  has  paid  out  of  his 
own  fee.  Remarks — "  In  referring  the  aforesaid 
question  regarding  it  (s,  13c)  to  the  Pull 
Bench,  we  rather  assumed  that  the  words  "  out 
of  any  fee. . .services  "  qualified  "tenders"  or 
"  gives  "  as  well  as  consents  to  the  retention  of: 
but  examination  of  the  structure  of  the  clauses 
shows  that  this  assumption  was  hardly  correct 
— the  real  meaning  of  the  clause  is  this: — 
"Who  tenders  or  gives  any  gratification  for 
procuring  or  having  procured  the  employment, 
etc.,  or  consents  to  the  retention  out  of  any  fee 
paid  or  payable  to  him  for  his  services,  or  any 
gratification   for  procuring,  etc."     In  the  case 
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of  Amolak  Rabi,  Pleader,  22  P.W.R.  1910, 
Cr.  =  6  Ind.Cas.  736  =  11  Or.  L  J.  396  =  27  P.R. 
1910,  Cp.  =  69P.L  R.  1910. 

(28) — S.  13,  cl.  {fi— Pleader  retaining  in  his 
service  a  man  convicted  of  cheating  and  loho  was 
to  be  declared  a  lou,t,ci;c.  and  after  his  enrolment 
as  a  pleader-' s  dark  was  refused— Making  false 
statement. — Held,  that,  a  charge  of  the  follow- 
ing description  against  a  pleader  constitutes  a 
professional  misconduct  under  s.  13,  cl.  (/)  of 
Act  XVIII  of  1879,  for  which  he  is  liable  to  be 
either  dismissed  or  suspended  for  a  certain 
period  (which  was  six  months  in  the  present 
case) .  (1)  That  Mr.  M,  after  having  given  a 
very  clear  promise  to  the  Bar  Council  to  dis- 
miss N,  whose  name  had  been  entered  in  the 
list  of  suspected  touts  and  to  whom  notice  had 
been  issued  to  show  cause  why  he  should  not 
be  proclaimed  as  a  tout,  retained  N,  in  his  ser- 
vice and  that  he  made  a  distinctly  false  promise 
in  order  to  escape  the  further  action  of  the 
Council.  (2)  That  Mr.  M  in  the  1st  instance 
made  a  definite  promise  to  escape  further  action 
of  the  Bar  Council  and  he  broke  that  promise, 
and  subsequently  when  an  enquiry  was  made 
from  him  he  deliberately  made  a  false  statement 
false  to  his  knowledge,  regarding  the  employ- 
ment and  notice,  &c..  of  dismissal  of  N,  In  the 
matttr  of  Mr.  M.,  49  P.W.R.  1914,  Cr.,  F.B. 

(29)— Ss.  13,  U—Poioer  of  High  Court  to 
transfer  proceedings. — The  Chief  Court  has  no 
power,  either  under  s.  25,  Civ.  Pro.  Code,  or 
under  s.  526,  dim.  Pro.  Code,  or  under  the 
provisions  of  the  Punjab  Chief  Court's  Act,  or 
under  its  general  powers  of  superintendence,  to 
order  the  transfer  of  a  proceeding  under  s.  14  of 
the  Legal  Practitioners  Act.  But  the  general 
powers  of  superintendence  and  control  enables 
the  Chief  Court  to  look  at  the  charge,  and,  if 
it  appears  that  the  allegations  made  do  not 
establish  a  case  justifying  suspension  or  dis- 
missal,   to   direct    proceedings    to    be    stayed. 

Jaimaij  Singh  v.  lala  Bhagwan  Das,  41 
P.R.  1888,  Cr.  [R.,  11  P.R.  1909,  Cr.  =  115  P. 
L  R.  1909,  28  P.W.R.  1G09,  18  P.R.  19J4,  3 
P.R.  1900,  Cr.] 

(30) — Ss.  13,  li— Jurisdiction  of  Subordinate 
Courts. — The  words,  "any  such  misconduct  as 
aforesaid,"  in  s.  14,  relate  to  all  the  cases  set 
out  in  s.  13.  A  Court  subordinate  to  the  High 
Court,  is,  therefore,  competent  to  try  offences 
falling  under  els.  (c)  to  (f)  of  s.  13.  In  the  matter 
of  the  petition  of  MUHAMMAD  ABDUL  HAI, 
PLEADER,  29  A.  61  =  3  A.LJ.  811  =  A. W.N. 
1905,  268.  (27  C.  1023,  15  C.  152,  26  M.  448, 
B.JlR.,  11  C.L.J.  164  =  11  Cr.  L.J.  214  =  5  Ind. 
Cas.  727.] 

(31)— Ss.  13,  14— 4s  amended  bj,  Act  XI  of 
1896 — Competency  ot  District  Judge  to  enquire 
into  a  charge  of  misconduct— Toutisvi — Chief 
Court's  poiver  of  revision. — Held,  that: — 8.  14 
of  Act  XYIII  ot  1879  applies  to  all  clauses  of 
s.  13  as  amended  by  Act  XI  of  1896,   when  any 
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of  the  charges  mentioned  in  s.  13  of  the  said  Act 
is  brought  to  the  notice  of  any  Court  within 
whose  local  limits  the  pleader  is  ordinarily 
practising,  the  presiding  officer  has  jurisdictioa 
to  proceed  against  him  (pleader)  under  its  s.  14 
and  can  report,  in  the  manner  proscribed 
thereunder,  to  the  High  Court  for  suspending 
or  dismissing  such  pleader  in  case  the  charge 
is  made  out ;  in  acting  under  a.  14  of  the  said 
Act  the  Court  is  bound  to  hold  a  preliminary 
inquiry  in  order  to  find  out  distinctly  what  is  the 
charge,  and  after  satisfying  itself  that  it  is  prima 
facie  a  true  one,  but  not  before,  the  Court  can 
proceed  to  issue  notice  required  in  paras.  1  and 
2  of  the  same  section,  Such  a  notice  if  issued 
on  a  vague  report  is  liable  to  be  set  aside  on 
revision  by  the  High  Court;  in  order  to  sustain 
a  charge  under  clause  (c)  of  s.  13  of  the  Act,  the 
gratification  paid  to  the  tout  must  be  "out  of 
any  fee  paid  or  payable  to  a  pleader,"  but  does 
not  include  a  payment  made  out  of  the  Mtm- 
shiana  of  a  pleader's  Munshi.  AMOLAK  RAM 
v.  CROWN,  31  P.W.R.  1909,  Cr.  =  4  Ind. 
Cas.  1022.  (15  C.  152,  P.C..27  C.  1023.  D.)  [R., 
11  Cr.  L.J.  396  =  6  lud.  Cas.  736  =  22  P.W.R. 
1910,  R.] 

(32)  — <Ss.  13,  14 — Conduct  of  pleader  as  suitor. 
— A  petition  couched  in  disrespectful  and  im- 
proper language,  drafted  and  presented  by  a 
Pleader  to  a  Court  not  ia  his  professional  capa- 
city but  as  a  party,  will  not  render  him  liable 
to  the  penalties  provided  in  the  Act  for  a  profes- 
sional man,  as  it  is  possible  to  take  notice  of 
his  behaviour  in  any  other  way,  viz.,  as  one 
committed  by  a  suitor.  In  the  matter  of  a 
First  Grade  Pleader,  24  M.  17.  [F,,  7 
Cr.  L.J.  333=18  M.L.J.  184  =  3  M.L.T.  237; 
R.,  11  Cr.L.J.  310  =  6  Ind.  Cas.  313  =  1910,  M. 
W.N.  163.] 

(33) — Ss.  13,  14 — Pleader — Unprofessional 
conduct— Refusal  of  brief  for  political  reasons — 
Right  io  refuse — Reasons  for  refusal  if  must  be 
stated — Right,  to  move  High  Court  to  quash 
'proceedings  tvhen  called  upon  to  shoxo  cause. — A 
pleader  is  not  bound  to  accept  a  brief  oSered  to 
him,  nor  to  state  his  reasons,  for  refusing  to 
accept  it.  A  pleader,  having  refused  a  brief 
offered  to  him,  wa?  subjected  to  a  stringent 
examination  to  disclose  his  reasons,  and,  on 
its  appearing  that  his  reasons  were  political, 
proceedings  were  started  against  him  under 
the  Legal  Practitioners'  Act  and  he  was  called 
upon  to  show  cause  why  he  should  not  be 
reported  to  the  High  Court  for  unprofessional 
conduct.  Without  waiting  to  show  cause,  the 
pleader  at  once  moved  the  High  Court  to  quash 
the  proceedings.  Held  that  he  was  entitled  to 
do  so,  that  there  was  no  rule  of  procedure  to 
justify  the  eximination  to  which  he  was  sub- 
jected. In  the  matter  <i  KABIN  CHANDRA  DaS 
Gupta,  12  C.W.H.  381. 

(34)— Ss.  13,  14— 4s  amended  by  Act  XI  of 
1896 — Meaning  of  expression  any  '  other  reason- 
able   cause' — Misconduct    prior    to    enrolment 
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Permamnt  delect  of  character  —Power  nf  subor- 
dinate Court  to  proceed  uiidxT  s.  14. — Held,  per 
Hill,  J.,  {agreeing  with  Rvmpiai,  J.,  and 
dissenliJig  from  Ghose,  JJ.  Eaob  of  the  clausas 
of  8.  13  which  precedes  cl.  (/)  is  generally 
distinct  from  the  rest  and  is  exhaustive  ot  itis 
own  genus,  and,  whsra  this  is  so,  the  principle 
of  ejusievi  generis  can  hardly  apply.  01.  {fi  was 
intended  to  cover  misconduct,  other  than 
professional  misconduct,  and  to  embrace  all 
clauses  other  than  those  previously  enumerated 
in  the  eection,  which  might  reasonably  be  re- 
garded as  disqualifying  a  person  from  retaining 
the  office  of  a  pleader  or  inukhiear.  S.  13  (/) 
was  also  intended  to  provide  for  caus'is  dis- 
qualifying a  person  for  retaining  the  office  of 
pleader  or  mukhtear,  and  that  a  moral  defect 
of  character  may  be  one  of  such  causes.  An 
oflanoe  committed  prior  to  admission  as  legal 
practitioner  may  be  made  the  foundation  of  a 
proceeding  under  s.  13,  provided  it  is  of  such  a 
nature  as  to  imply  a  permanent  defeat  of 
character  of  a  disqualifying  kind.  Per  Ghose, 
3,,  contra, — Tne  words  "or  for  any  otiher  rea- 
sonable cause  "  in  ol.  if)  of  s.  13  should  be 
construed  according  to  the  well-known  canon 
of  construction,  that  when  general  words  follow 
particular  words  of  the  same  nature,  they  are 
presumed  to  be  restricted  to  the  same  genus  as 
those  words  unless  it  can  be  shown  from  an 
inspection  of  the  scope  of  the  legislation  that 
the  general  words  were  meant  in  a  wider  sense. 
It  is  extremely  doubtful  whether  the  words 
"any  other  reasonable  cau3a  "  are  intended  to 
apply  to  any  act  other  than  professional  mis- 
conduct, and  occurring  bsfore  or  after  the  en- 
rolment ot  a  parson  as  a  pleader  or  mukhtear. 
As  bearing  upon  the  question,  s.  12  which 
authorizas  the  suspension  or  dismissal  of  a 
pleader  or  mukhtear  on  conviction  of  a  criminal 
offence  may  be  referred  to.  The  soction  could 
only  refer  to  a  conviction  subsequent  to  his 
enrolment  as  a  pleader  or  mukhtear.  (7  B.L. 
K.  179,  Relied  OH.)  [F.,  29  G.  890,  F.B.,  13  M. 
L.J.  65=^26  M.  449;  iJ.,  166  P.L.R.  1901.] 
A  reference  was  made  by  a  Sessions  Judge, 
under  s.  14  of  the  Legal  Practitioners'  Act, 
recommending  that  a  certain  mukhtear,  who  has 
been  practising  as  such  in  the  criminal 
Courts,  should  be  dismissed.  The  grounds 
for  this  recommendation  were  that  the  mukh- 
tear was  dismissed  from  the  offiaa  of  Sab- 
Inspactor  of  Police,  which  he  held  previously,  for 
gross  misconduct  and  that,  subsequently,  he  pro- 
cured a  cartifisata  ot  good  moral  character  from 
a  pleader  by  concealing  his  previous  history, 
and,  by  means  of  that  certificate,  thus  improperly 
obtainad,  he  gained  admission  to  the  examina- 
tion of  mukhtears.  Held  per  Hill,  J.  [agreeing 
with  Ghosa,  J.  and  disssnting  from  Rampini, 
J.),  that  the  mukhtear  ought  not  to  be  dismi3s- 
ed  or  suspended  in  consequauca  simply  of  his 
dismissal  from  tha  Police,  specially  in  the 
absence  of  any  "  legal  proof"  ot  disqualification 
given  in  the  presence  of  the  mukhtear  and  that 
£10  case,  either  for  dismissal  or  suspension,  had 
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been  made  out  against  him.  (6  W.R  Mis.  5,  E.) 
Per  Hill,  J.— S  13  authorizes  the  High  Court 
after  such  enquiry,  as  it  thinks  fit,  to  suspend 
or  dismiss  a  pleader  or  mukhtear  for  any  of  the 
causes  specified  in  the  section,  buii  the  power 
of  Subordinate  Courts  is  much  more  restricted 
under  s.  14.  Tue  "  taking;of  instructions"  and 
"misconduct"  referred  to  in  s.  14  relates  to 
els.  (a)  and  ib}  respectively  of  s.  13,  and  it 
is  only  in  such  casas  that  a  Subordinate  Court 
is  authorize  1  to  proceed  under  s.  14.  In  ths 
maWr  ol  PURNA  Chunder  Pal.  27  C  1023  = 
i  C.W.N.  383.  (15  C  152.  14  I.A  154  R  ) 
[£)iss.,29  A.  6l  =  A.\V.N.  1906,  'i68  =  3'AL 
J.  811  ;  F..  11  Cr  L.J.  615  =  8  Ind.  Cas.  282 
=  6  N.L.R.  129  :  R.,  4  C.LJ.  229  =  10  C  W 
N.  1059,  11  C.L.J.  ]6i  =  ll  Cr.  L.J.  214=5 
Ind.  Gas.  727  ;  D.,  11  Cr.  L.J.  Ii8  =  4  Ind 
Cas.  1022  =  31  P.W.R.  1909,  Cr.] 

(35)— S.5.  13,  l^— Unprofessional  conduct- 
Entering  deliberately  into  false  defences  in  suits 
luith  intention  to  defraud. — Entering  deliberate- 
ly into  false  defences  with  the  ruteuoiou  to 
defraud  others  of  their  just  claim?,  is  a  ground 
for  action  under  ss.  13  and  14  of  tha  Legal 
Practitioners  Act.  Therefore,  where  a.  Mukhtear 
made  defances  which  were  deliberately  false, 
and  colluded  with  third  parties,  with  a  view  to 
iujure  and  defraud  his  opponents  who  were 
other  members  of  the  same  family  ;  held,  that 
this  was  a  reasonable  cause  for  taking  action 
against  the  MukUar.  In  re  AKHOY  Nar\in 
12  Cr.  L.J,  67  =  9  Ind.  Cas.  362. 

(36)— Ss.  13,  14— Pleader  abandoning  client's 
case  in  midst  of  client's  examination  in  Court, 
to  attend  another  case— Professional  miscon- 
duct. See  Legal  practitioners— Plead- 
er and  Client,  14  Cr. L.J.  379  =  '<!0  Ind  Cas 
139. 

(37)— Ss.   13,   4.0— "Other  reasonable  cause,'* 
meaning  of,  in  s.  I'i— Not  restricted  to  matters 

ejusdem  generis  with  matters  in  els.  (a)  to  (e) 

Charge,  necessity  to  formulate  loith  particularity 
—Evidence  Act  II  of  1872;,  s.  132— Answers  not 
objected  to— No  privilege, — An  order  under  s.  13 
of  the  Legal  Practitioner's  Act  can  only  be 
made,  after  notice  has  baen  given  to  tha  pleader 
to  show  cause  why  he  should  not  be  suspended 
or  dismissed.  The  notice  must  formulate  the 
charges  with  sufficient  presisiou,  to  enable  tha 
pleader  to  know  the  charge  which  he  is  called 
upon  to  meet.  The  words  "other  reasonable 
cause  "  in  s.  13.  ol.  (/)  are  not  restricted  to 
matters  ejusdem  generis  with  the  matters  men- 
tioned in  els.  (a)  to  (e).  Two  pleaders  organized 
a  political  meeting  and  one  of  tha  speakers  at 
the  meeting  wa3  convicted  of  sedition.  The  two 
pleaders  were  also  charged  with  having  pub- 
lished a  leaflet  to  honour  B.C.  Pal.  Held,  these 
circumstances  did  not  constitute  "  reasonable 
]  cause  "  for  their  suspension  or  dismissal.  Tha 
j  evidence  given  by  witnesses  can  be  used  against 
'   them  in  a  subsequent  proceeding,  if  they  did 
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not  claim  privilege  or  object  to  answer  any  of 
the  questions  which  were  put  to  them.  In  re 
Ganapathy  Sastry,  a  G.  6  M  L.T.  253.  F.B. 
=  19  M.L.J.  504  =  3  Ind.  Cas.  3i4  =  ll  Cr.  L  J. 
274. 

(38) — Ss.  13,  40 — Procee'^ings  by  subordinate 
Court  against  pleader— H'gh  Court's  power  of 
transfer.— S.  13.  Act  XVIII  of  1879,  does  not 
contain  in  itself  any  power  enabling  the  High 
Court  to  transfer  proceedings  taken  in  or  by  a 
Court  Subordinate  to  it  against  a  pleader  for 
unprofessional  conduct  before  such  Subordinate 
Court.  Whether  the  High  Court  has  the  power 
or  not,  it  is  obviously  expedient,  in  all  discipli- 
nary matters,  that  the  Court  before  which 
contempt  or  misconduct  takes  place  should 
itself  deal  with  the  contempt  or  misconduct. 
The  section  contains  in  itself  special  provisions 
whereby  the  High  Court  can  deal  with  the 
report  when  it  has  been  made  ;  in  other  words, 
the  section  is  full  and  complete  and  indepen- 
dent of  s.  13.  In  the  matter  of  the  petition  of 
PIRTHI  Nath,  A.W.N.  1893,  33. 

(39) —  s,  14  —  Professional  misconduct  by 
pleader — Charge  before  a  Joint  Magistrate — 
Transfer  of  the  Magistrate— Right  of  District 
Magistrate —  Pleader  accusing  Magistrate  as 
acting  malicicuslv,  vexatiously,  and  with  a 
■vindiclive  spirit,  ivhether  amounts  to  professional 
misconduct.— K  pleader  was  charged  with  pro- 
fessional misconduct  in  connection  with  the 
alteration  of  the  date  in  a  certain  petition, 
which  was  presented  to  a  Sub-M'^gistrate.  The 
case  came  before  the  Joint  Magistrate  of  that 
division  for  inquiry.  The  Joint  Magistrate, 
before  the  date  of  the  inquiry,  was  transferred 
to  another  division.  The  District  Magistrate 
made  an  order  transferring  the  charge  to  the 
same  Joint  Magistrate,  on  the  ground  that  he 
had  dealt  with  the  matter  in  the  first  instance. 
Eeld,  that  the  order  of  the  District  Magistrate 
transferring  the  charge  to  the  Joint  Magistrate 
of  a  different  division  was  unauthorized,  and 
that  it  should  accordingly  be  set  aside.  There 
is  no  provision  of  law  which  authorizes  the  issue 
of  either  a  summons  or  a  warrant  against  a 
pleader  who  fails  to  appear  in  answer  to  a 
charge  preferred  against  him  under  s.  14  of  the 
Legal  Practitioners'  Act.  Where  a  Magistrate 
issued  a  warrant  against  a  pleader  in  such  a 
case,  and  the  pleader  attached  a  written  state- 
ment to  the  warrant  in  which  he  stated  that 
the  Magistrate,  in  issuing  the  warrant,  had 
acted  maliciously,  vexatiously  and  with  a 
vindictive  spirit,  it  was  held,  that  such  langu- 
age, though  to  the  last  degree  improper,  did  not 
amount  to  fraudulent  or  grossly  improper 
conduct  in  the  discharge  of  his  professional 
duty,  within  the  meaning  of  s.  14  of  the  Legal 
Practitioners'  Act.  In  re  K.R.  RAM  CHANDRA 
IYER,  3  ML  T.  237  =  7  Cr.  L  J.  333  =  18  M  L.J. 
184. 

(40) — 8.  14 — Mukhtears  practising  in  Civil 
and   Criminal  Courts — Charge   of  misconduct 
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with  reference  to  matters  pending  in  the  Civil 
Court — Power  of  Sub-Divisional  Magistrate  to 
frame  charge — Jurisdiction, — When  a  Sub-Divi- 
sional Magistrate  framed  charges  under  s.  14  of 
the  Act  against  certain  mukhtears,  who  were 
authorized  by  their  certificates  to  practise  in 
both  Civil  and  Criminal  Courts,  with  reference 
to  conduct  relating  to  suits  pending  before  the 
Court  of  the  Munsifi :  Held,  that  the  Sub- 
Divisional  Mtgistrate  had  acted  illegally  and 
without  jurisdiction.  In  re  RADHA  CHURN 
CHUCKERBUTTY,  10  C.W.N.  1059  =  4  C.L.J. 
229  =  4  Cr.  L.J.  160.  (4  C.W.N.  389  =  27  C. 
1024,  E.) 

(41) — S.  14 — Jurisdiction. — The  Judge  or 
Magistrate,  who  prefers  a  charge  of  misconduct 
against  a  mtihhtear  need  not  neces?arily  trv  it. 
Charn  Dass  v.  Empress,  24  P.R.  1881,  Cr. 

(42) — S,  14 — Proceedings  under  the  section — 
Offence  punishable  under  the  Penal  Code — 
Interim  order  of  suspension. — Recourse  should 
not  generally  be  had  to  the  special  and  sum- 
mary jurisdiction  provided  by  s.  14,  where  the 
misconduct  imputed  to  a  pleader  or  mukhtear 
amounts  to  an  oSence  under  the  general  and 
criminal  law.  l^o  interim  otier  ot  suspension 
can  be  made  in  a  proceeding  under  s.  14,  Act 
XVIII  of  1879  by  a  subordinate  Court.  Only 
after  the  proceedings  have  been  completed  and  a 
charge  is  made  and  a  report  is  submitted  either 
for  the  suspension  or  dismissal  of  the  pleader  or 
mukhtear,  the  subordinate  Court  can  order 
suspension.  BEECHEY  v.  COMMISSIONER  OP 
Rawalpindi,  26  PR.  1881,  Cr. 

(43)— S,  14  —  Unprofessional  conduct  of  a 
practitioner  —  Institvtion  of  proceedings  by  a 
Magistrate.— It  an  ofiicer  presiding  in  a 
Subordinate  Court  comes  to  learn  that  one  of 
the  practitioners  before  the  Court  has  been 
guilty  of  unprofessional  conduct,  ii  will  be 
within  the  scope  of  his  duties,  under  s.  14  of 
the  Act,  to  take  steps  for  having  the  matter 
adjudicated  upon.  The  presiding  officer  is  to 
send  him  a  copy  of  the  charge,  and  also  a  notice 
that,  on  a  day  to  be  thereby  appointed,  such 
charge  will  be  taken  into  consideration.  Ulti- 
mately, it  becomes  the  duty  of  such  officer,  if 
he  finds  the  charge  established,  and  considers 
that  the  pleader  should  be  suspended  or  dismiss- 
ed in  consequence,  to  record  his  findings  and  the 
grounds  thereof,  and  to  report  the  same  to  the 
High  Court,  and  the  High  Court  may  acquit,  or 
suspend,  or  dismiss  the  pleader  or  mukhtear. 
In  the  matter  of  80UTHIKAL  KRISHNA  RAO, 
15  C  152.  PC.  =  H  I. A.  154  =  5  Sar.  96.  [R., 
29  A.  61  =  A.W.N.  1906.  268  =  3  A.L  J.  811,  27 
C.  1023  =  4  C.W.N.  369  ;  D.,  11  Cr.  L  J.  148  = 
4  Ind.  Cas.  1022  =  31  P.W.R.  1909,  Or.] 

(44)— S.  14— See  SANCTION  TO  PROSECUTE 
—AUTHORITIES  COMPETENT  TO  GRANT 
SANCTION,  ETC.,  A.W.N-  1908,  273  =  5  A.L. 
J.  749  =  31  A.  38  =  9  Cr.  L.J.  29  =  1  Ind.  Cas. 
569. 
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(45)— S.  14— Sea  Nos.  '29  to  36,  supra. 

(46) — Ss.  14,  40 — Mukhtear — Suspension  by 
District  Magistrate,  before  report  to  Hiqh  Court 
— Right  to  be  heard  before  suspension  — Order  for 
prosecution — Grim.  Pro  God'e,  s.  476. — A  legal 
praotitiooer  cannot  be  provisionally  suspended, 
pending  investigation  (under  s.  14  of  the 
Legal  Practitioners  Act)  of  a  charge  of  misnon- 
dact  brought  against  him,  without  being  heard 
in  defence  under  s.  40  of  the  Act,  and  before  a 
report  has  been  submi^.ted  to  the  High  Oourt 
in  terms  of  s.  14.  The  "investigation  "  referred 
to  in  the  section  is  investigation  by  the  High 
Court.  Where  upon  a  reference  by  the  Sub- 
Divisional  Officer  relating  to  tha  conduct  of  a 
Mukhtear  \n  a  case  tried  before  that  officer,  the 
District  Magistrate  suspended  the  Mukhtear, 
and  on  a  perusal  of  the  records  directed  his 
prosecution  under  s.  182,  Penal  Code  :  Held  — 
That  the  order  of  suspension  was  without  juris- 
diction. Per  Woodrojffe,  J. — That  the  order  for 
prosecution  could  not  be  passed  by  the  District 
Magistrate  under  s.  476,  Cnm.  Pro.  Go^e,  as 
the  proceeding,  not  being  properly  before  him, 
was  not  a  judicial  proceeding  Per  Carnduff,  J. 
— The  District  Magistrate  was  not  acting  in 
the  course  of  a  judioi.il  proceeding.  In  the 
^natter  of  an  amplication  of  BajbanGI  SAHAI, 
Mukhtear.  15  C  W  N.  269  =  9  Ind.  Cas.  225 
=  12  Cr   L  J.  33  =  13  C.L.J   457. 

(47)— S.  23 — Enquiry  by  Magistrate  under — 
Whether  such  Magistr-ite  a  Court — See  Crim. 
Pro.  Code,  1898,  s.  47fi,  9  A.L.J  156=13  Cr. 
L.J".  190  =  13  Ind.  Cas.  1006. 

(48)  — S.  32 — Practising  as  pleader  by  un- 
authorized person. — The  term  practising  in 
s.  32,  Legal  Practitioners'  Act,  does  not  con- 
note the  doing  of  acts  habitually  or  often,  but 
signifies  the  performance  of  an  act  by  a  person 
as  a  professional  man  which,  as  a  private  in- 
dividual, he  could  not.  do.  EMPEROR  v.  BENI 
B.\HADUR,  26  A.  380  =  A.W.N.  1904,  56. 

(49) — S.  32 — Mukhtear  practising  without  a 
.certificate. — A  mukhtear  found  to  have  practised 
for  a  number  of  years  without  renewing  his 
certificate  but  to  have  paid  to  his  clerk,  year 
after  year,  the  sum  requisite  for  a  renewal  of 
the  certificate,  was  fined  a  sum  covering  the 
^alue  of  the  stamps  requisite  for  the  renewal  of 
the  certificate  for  the  years  during  which  be  was 
60  practising.  In  the  matter  of  MUKHTEAR. 
A.W.N.  1897,  8. 

(50)— S.  32— S«e  Nc.  10,  supra. 

(51)— Ss.  32  and  14— fl.  452  of  rules  of  Court 
of  Uh  April,  1898— Refusal  to  review  certificate 
of  mukhtear  on  account  of  pendency  of  proceed- 
ings under  s.  193,  I. P.O. — The  fact  that  crim- 
inal proceedings  in  connection  with  an  offence 
under  s.  193,  I.P.C,  are  pending  against  a 
mukhtear  is  not  a  sufficient  reason  within  the 
meaning  of  r.  452  oi  the  Rules  of  the  Court 
of  4th  April,   1898,    for  refusing  to   renew   his 
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certificate,  unless  the  District  Judge  also  takes 
action  under  s.  14  of  the  Legal  Practitioners' 
Act.  In  the  matter  of  the  petition  of  Al  iMDAR 
HUSAIN.  A.W.N.  1901,  60. 

(52)  — S.  36 — Tout  — Court  competent  to  de- 
clare—Punjab Courts  Act  (XVIII  of  1834), 
s.  23.— A  District  Judge  in  the  Punjab  is  not 
competent  to  declare  a  person  a  law-tout  under 
s.  36  of  the  Legal  Practitioners'  Act,  for  under 
the  Punjab  Courts  Act,  s  23,  the  Local  Govern- 
ment has  notified  the  Divisional  Judge  to 
be  the  District  Court  for  purposes  of  the  Legal 
Practitioners'  Act.  Bawa  LACHMAN  Das  v. 
District  Judge,  Gurdaspur,  108  P.L  R. 
1904  =  22  P.R   1904. 

(53)— S.  36— 4cj!  XI  of  1896— Touts-Prac 
tice. — Where  it  appeared  to  the  High  Court, 
on  evidence,  that  certain  persons  habitually 
acted  as  touts,  they  were  asked  to  show  cause 
why  an  order  should  not  be  made  under  s.  36 
of  Act  XVIII  of  1876,  and.  on  their  failing  to 
give  evidence  that  they  were  living  by  honest 
and  legitimate  means,  they  were  included  in 
the  list  of  touts  and  a  copy  thereof  ordered 
to  be  hung  up  in  every  Court.  In  the  matter  of 
KuAR  Bahadur,  A  W.N.  1896,  t07.  [B.,  ii 
Cr.  L.J.  320  =  6  Ind.  Cas.  327  ] 

(54) — S.  36 — HiqhCourt'spoiver  of  interference 
—Crim.  Pro  Code,  s.  '139  — High  Courts  Act, 
s.  15.  — The  only  provision  under  which  the 
High  Court  would  interfere  with  the  order  of  a 
subordinate  Court  under  s.  36  of  the  Legal 
Practitioners'  Act  is  s.  15  of  the  High  Courts 
Act.  The  High  Court  ought  not  to  interfere, 
on  the  ground  that  the  finding  of  the  Sessions 
Judge  was  against  the  weight  of  the  evidence, 
with  the  order  of  the  latter  under  s.  36  of  the 
Legal  Practitioner's  Act.  In  the  matter  of  the 
petition  of  MadHO  RAM,  21  A.  181  =  A  W  N. 
1899,  15.  [R.,  31  A.  59  =  6  A  L.J.  22  =  A.W.N. 
1908,  279  =  1  Ind.  Cas.  143,  11  C.L  J.  513  = 
11  Cr.  L  J.  320  =  6  Ind.  Oas.  327,  10  Cr.  L. 
J.  443  =  3  Ind.  Cas.  977  =  11  P.R.  1909  =  115 
PL.R.  1909  =  28  P.WR.  1909,  Cr.,  P.L.R. 
1900, 17  Cr.,  22  PR.  1901  =  108  P.L  R.  1904.] 

(56)  —  S.  36- -Illegal gratification  for  furnishing 
cases— Letters  Patent  {N.W.P.  High  Court), 
s.  8.— A  letter  written  by  a  High  Court  Vakil  to 
another  practising  in  the  mofussil,  asking  the 
latter  to  send  up  cases  to  him  and  agreeing  to 
share  the  fees,  renders  him  culpable  under  s.  36 
of  Act  XVIII  of  1879,  and  the  High  Court  has 
jurisdiction  to  take  up  the  case,  and  suspend  the 
pleader,  as  his  conduct  amounts  to  a  "reason- 
able cause  "  within  s.  8  of  the  Letters  Patent  of 
March  17tb,  1866.  In  the  matter  of  ParbatI 
Charan  Chattbrji,  17  A.  498  =  22  I. A  193 
P.C.=6Sar.  635.  [i?,  29  A.  95  =  4  A.L.J.  34 
=  9  Bo-^n.  L.R.  9  =  5  C.L.J.  130=11  C.W  N. 
273  =  17  M.L.J.  74  =  2  M.L.T.  1,  PC-,  32  B. 
106  =  10  Bom.  L.R.  21  =  3  M.L.T.  131  =  34  M. 
29  =  20  M.L.J.  500  =  8  M.L.T.  22=1910  M.W. 
N.  163  =  6  Ind.  Cas.  313  =  11  Cr.  L.J.  310. 
3  N.L.R.  40.] 
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(56) — S.  36— Order  declaring  certam  persons 
to  Oe  touts — Revision — Jurisdiction — Practice  — 
Statutes  24  and  25  Vict.,  Cap.  CIV,  s.  15— 
Rules  of  High  Court  of  the  loth  January,  1898, 
rr.  1  (xiii)  and  4. — The  District  and  Sessions 
Judge  of  Meerut  held  an  inquiry  under  s.  36  of 
the  Legal  Practitioners'  Act,  1879,  as  the  result 
of  which  he  ordered  certain  persons  to  be  pro- 
claimed to  be  touts  and  excluded  from  the  pre- 
cincts of  the  Courts  in  the  provincial  division. 
The  parties  aSected  applied  to  the  High  Court 
against  the  Judge's  order  uuder  s.  15  of  Sta- 
tutes 24  and  25  Vict.,  Cap.  CIV,  On  this  appli- 
cation being  laid  before  a  Division  Bench  for 
disposal,  it  was  held  : — {Per  Karamat  Husain, 
J.)  tbat  the  disciplmary  powers  of  the  High 
Court,  under  s.  15  of  the  Statute,  being  exer- 
ciseable  only  by  the  full  Court,  a  bench  of  two 
Judges  had  no  jurisdiction  to  adjudicate  upon 
the  application,  neither  had  a  single  Judge 
jurisdiction  to  admit  it.  {Per  Aik7nan,  J.,) 
shat  the  Court  had  inherent  power  to  dele- 
gate to  one  or  mors  of  its  members  the  power 
to  deal  with  applications  such  as  the  present, 
and  r.  1  (xiii)  of  the  rules  of  Court  of  the  18th 
January,  1898,  effected  such  a  delegation.  But 
the  powers  of  the  Court  under  s.  15  of  the  Sta- 
tute were  limited,  and  in  this  instance  no  case 
for  theic  exercise  had  been  shown.  In  the 
matter  ol  KEVikRUATH,  A.W  N.  1908,279  = 
6  A.L  J.  22  =  31  A.  59  =  9  Cp.  L.J.  59=1  lad. 
Cas.  143.  (I  A.  101,  9  A.  104,  E.)  [Diss,,  28 
P.W  R.  1909  Cr  ;  R.,  10  Cr.  L.J.  443  =  3 
Ind.  Cas.  977=  U5  P.L.R.  1909  =  11  P.R. 
1909  Cr.,  11  Cr.  L.J.  320  =  6  Ind.  Gas.  327, 
18  P.R.  1914  Cr.] 

(57)  ~S.  B6—Pu7ijab  Courts  Act  (XVIII  of 
1884),  ss.  13,  10— Revision— Order  declaring  a 
person  to  be  a  iou^— Though,  by  virtue  of  the 
powers  vested  in  the  Chief  Court,  under  s,  13  of 
the  Punjab  Courts  Act,  it  is  competent  to  the 
Court  to  revise  an  order  passed  by  a  subordinate 
Court  under  s.  36  of  the  Legal  Practitioners' 
Act  declaring  a  person  to  be  a  tout,  yet,  as  very 
considerable  discretion  in  the  matter  of  prepar- 
ing and  pabiishing  its  list  of  touts  is  aSorded 
to  the  subordinate  Courts,  the  Chief  Court  will 
not  interfere  with  any  order  passed  under 
s.  36,  unless  it  can  be  shown  that  the  provisions 
of  that  section  have  not  been  duly  complied 
with,  or  for  other  good  and  substantial  reason  ; 
for  example,  it  would  be  a  good  ground  for  a 
oetition  to  the  Chief  Court  that  the  petitioner's 
name  was  included  in  a  list  of  touts  without 
any  opportunity  being  given  to  him  of  showing 
cause  against  such  inclusion.  Similarly,  the 
Chief  Court  will  in  a  proper  case  interfere,  if  it 
finds  that  there  is  no  evidence  whatever  to 
support  the  finding  of  the  subordinate  Court, 
or  that  the  evidence,  such  as  it  is,  cannot 
legally  be  accepted  as  proving  that  the  petitioner 
is  a  tout.  In  this  case,  the  Chief  Court  set 
aside  the  order  passed  by  the  Divisional  Judge, 
on  the  ground  that  there  was  absolutely  no 
evidence  to  the  effect  that  the  petitioner  was  a 
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tout.  Man  Singh  v.  King-Emperor  of 
India,  115  P.L.R,  1909  =  11  P.R.  1909,  Cr.  =28 
P.W.R.  1909  =  3  Ind.  Cas.  977.  (3  PR.  1900, 
Cr,  =  P.L.R.  1900,  p,  17,  Cr.,  21  A.  182,  14  P.R. 
1888,  Cr.,  R.)  IR„  11  Cr.  L.J.  320  =  6  Ind  Cas. 
327.] 

(58) — S.  86 — Tout — Declaration  of  person  as 
— Revision,  powers  of  Chief  Court — Evidence — 
Personal  knoivledge  of  Judge. — An  order  declar- 
ing a  person  to  be  a  tout  is  one  which  very 
seriously  aSects  the  character  and  prospects  of 
the  person  against  whom  it  is  passed.  It  is 
therefore  competent  to  the  Chief  Court,  in  the 
exercise  of  its  revisional  jurisdiction,  to  scruti- 
nize such  orders,  with  the  object  of  satisfying 
itself  that  there  has  been  a  compliance  with  the 
provisions  of  law,  and  that  the  person  affected 
has  been  given  full  opportunity  of  meeting  the 
charge  brought  against  him.  The  District 
Judge  is  bound  to  examine  witnesses  named  by 
him  and  summon  them  for  the  purpose,  after 
the  evidence  against  the  person  has  been  produc- 
ed. Where  the  District  Judge  declined  to  do 
so,  the  Chief  Court  on  revision  set  aside  the 
order,  and  directed  him  to  summon  witnesses 
named  by  the  person  declared  as  a  tout  and 
record  the  evidence  and  pass  orders  on  the 
whole  evidence  on  the  record.  Tte  District 
Judge  ought  not  to  impart  his  own  personal 
knowledge  in  a  case,  unless  he  informs  the 
person  of  the  nature  and  source  of  his  informa- 
tion and  allows  himself  to  be  cross-examined 
thereupon  — a  process  which  is  fraught  with 
grave  inconvenience.  Where  statements  by 
certain  pleaders  made  on  a  previous  occasion 
were  read  to  them  by  the  District  Judge  and 
the  persons  against  whom  proceedings  were 
held  were  allowed  opportunity  to  cross-examine 
them.  Held,  that  the  irregularity  in  the  pro- 
cedure adopted  by  the  District  Judge  was  not  a 
sufficient  ground  for  ioterference  by  the  Chief 
Court  on  revision-  If  a  number  of  respectable 
pleaders  in  a  particular  District  are  found  to  be 
of  opinion  that  a  person  is  a  tout,  the  fact  is 
sufficient  to  justify  the  District  Judge  in  hold- 
ing that  the  person  charged  is  by  general  repute 
a  tout.  The  law  was  framed  as  it  is,  with  the 
distinct  object  of  evading  the  difficulty  of  com- 
pelling witnesses  to  give  the  specific  grounds 
upon  which  their  opmions  were  based,  and  in 
cross  examination  the  witnesses  cannot  be  com- 
pelled to  give  particulars  regarding  specific 
instances,  though  no  doubt  it  is  open  to  the 
person  charged  to  show  that  a  particular  wit- 
ness has  an  animus  against  him  or  that  for 
other  reasons  his  testimony  should  not  be 
accepted  without  demur.  BUTE  KHAN  v. 
Crown,  120  P.L.R.  1909  =  29  P.W.R.  1909, 
Cr.=3  Ind.  Cas.  982.  [R.,  11  Cr,  L.J.  320  =  6 
Ind.  Cas.  327.] 

(59)— S.  36 — Order  proclaiming  a  person 
"  tout  " — Pmver  of  Chief  Court  to  interfere.— 
The  Chief  Court  has  jurisdiction,  in  pursuance 
of  its  general  powers  of  general  superintendence 
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and  control  under  s.  13,  of  Punjab  Courts  Act, 
1884,  to  interfere  wiih  an  order  of  a  District 
Magistrate  holding  a  person  to  be  a  "tout" 
where  he  has  so  held  without  considering  the 
definition  of  the  term  "  tout "  as  defined  in  s.  1 
of  Act  XI  of  1896.  ChANNAN  DaSv.  EMPRESS, 
3  P.R.  1900,  Cr.    [Cited,  22  P.R.  1904,  Cr.;  R., 

11  Cr.  L.J.  148=4  Ind.  Gas.  1022  =  27  P.W.R. 
1909  Cr.,  3  Ind.  Cas.  977  =  11  P  R  1909  Cr.= 
10  Cr.  L.J.  443  =  115  P.L.R  1909\  Disapproved, 
18  P.R.  1914,  Cr.] 

(60) — S.  36 — Tout — Declaration  without  legal 
proof.  — E.  m  of  Act  XVIII  of  1879  requires 
proof  by  general  repute  or  otherwise,  before  a 
man  can  be  dubbed  a  tout.  Such  evidence 
must  be  taken  in  presence  of  the  accused  as  in 
other  criminal  cases,  and  without  doing  so  a 
declaration  made  is  liable  to  be  set  aside  on 
revision.     SHANKER  SINGH  v.    THE    CROWN, 

12  P.W.R.  1912  Cr.  =  112  P.L.R  1912  =  15 
Ind.  Cas.  307  =  13  Cr.  L.J.  467. 

(61)— S.  d6~Tout— Inquiry  to  be  made  by 
Magistrate  himself — Power  not  to  be  delegated — 
Evidence  to  be  recorded — OppO'lunity  of  cross- 
examination  of  witnesses  to  be  given  to  alleged 
tout. — An  inquiry,  under  s.  36  of  the  Legal 
Practitioners'  Act,  must  be  made  by  the  District 
Magistrate  himself,  and  ho  cannot  delegate  his 
powers  to  any  subordinate  officer.  (12  C.W.N. 
842,  12  C.W.N.  843.  Note,  F.)  The  decision 
of  at  Court  determining  that  a  person  is  a 
tout  must  be  based  on  substantial  legal 
evidence.  (4  C.W.N.  36,  Bel.)  The  person 
against  whom  the  evidence  is  directed  must 
have  an  opporluuity  of  cross-examining  the 
witnesses,  in  re  Hari  PaDA  Mukher.ji,  13 
Cr.  L.J.  510  =  15  lad.  Cas.  651. 

(62) ~S.  36— S.  3  (as  amended  by  Act  XI  of 
1896) — Order  of  Disirict  Magistrate  framing  a 
list  of  touts — Chief  Court's  poiuer  to  revise  the 
order— S.  13.  Act  XVIII  of  1884  (Punjab 
Courts). — A  District  Magistrate,  purporting  to 
act  under  s.  36  of  the  Legal  Practitioners'  Act, 
directed  that  the  names  of  certain  persons  spe- 
cified in  his  order  should  be  included  in  a  list 
of  '  touts  '  to  be  hung  up  in  his  Court  and  in 
Courts  subordinate  to  him.  Held,  the  Chief 
Court  has  no  jurisdiction  to  revise  the  Magis- 
trate's order.  Proceedings  under  s.  36  of  the 
Legal  Practitioners  Act  are  neither  Civil  Pro- 
ceedings governed  by  the  provisions  of  the  Code 
of  Civil  Procedure,  nor  Criminal  Proceedings 
governed  by  the  Grim.  Pro.  Code,  and  as  a  result 
neither  the  Civil  nor  the  Criminal  jurisdiction 
of  the  High,  or  Chief,  Court  can  be  invoked  for 
the  purpose  of  revising  orders  passed  under  that 
section  (21  A  181,  31  A.  59,  11  C.L.J.  513,  16 
Ind.  Cas.  895,  11  P.R.  1909.  Cr.,  41  P.R.  1888, 
Cr.,  i?.)  — S.  13  of  the  Punjab  Courts  Act  gives 
the  Chief  Court  a  power  of  superintendence  and 
control  only  over  Civil  Courts,  and  the  provi- 
sions of  that  section  are  not  relevant  to  a  case 
such  as  the  present  where  the  Chief  Court  is 
asked  to  revise  the  order  of  a  District  Magistrate 
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who  has,  in  that  capacity,  taken  action  under 
8.  36  of  the  Legal  Practitioners'  Act.  With 
such  an  order  the  Chief  Court  is  not  empowered 
by  i»ny  provision  of  law  to  interfere.  SADAR 
Din  v.  Crown,  18  P.R.  1914,  Cr.  =  26B  P.L.R. 
1914  =  15  Cr.  L.J.  601  =  23  Ind.  Cas.  S13  =  Sl 
P.W.R.  1914,  Cr,  (3  P.R,  1900,  Cr.,  Diss.). 

(63)— S.  36— See  SESSIONS  JUDGE,  JURIS- 
DICTION OF,  26  M.  596=13  M.L.J.  272. 

(64)— B.  36— See  TOUT,  108  P.L.R.  1904  = 
22  P.R.  1904,  Cr, 

(65)— S.  56— See  Nos   4,  5,  supra. 

(66) — S.  40 — Unprofessional  conduct  of  prac- 
tilioner — Opportunity  to  defend  himself. — The 
High  Court,  to  whom  a  Subordinate  Court 
makes  a  report  on  the  unprofessional  conduct 
of  a  pleader,  couid  not  suspend  or  dismiss  a 
practitioner,  without  allowing  him  an  oppor- 
tunity of  defending  himself,  under  s.  14  of  the 
Act,  before  that  Court,  merely  on  the  evidence 
recorded  by  the  Subordinate  Court,  hi  the 
matter  of  SOUTHEKAL  KRISHNA  RAO,  15  C. 
152,  P.C.  =  14  I  A.  154  =  5  Sar.  96.  [R.,  2i 
M  83,  34  M.  29  =  11  Cr.  L.J.  310  =  6  Ind.  Cas. 
313  =  20  M.L.J.  500=  )910  M.W.N.  163.] 

(67)— S.  40— See  Nos.  37,  33,  46,  supra. 

(68)— S.  4kl—Duty  of  Advocates. — An  advo- 
cate is  bound  to  use  his  judgment,  experience 
and  discretion  in  the  presentation  of  his  client's 
case  and,  whatever  be  his  instructions,  to 
exclude  all  topics  and  observations  of  which 
the  case  does  not  properly  admit.  An  advocate 
cannot  shelter  himself  behind  his  clients,  when 
he  allows  himself  to  be  made  the  medium  of 
reckless  imputations  on  a  Court  of  Justice.  The 
publication  of  a  libel  on  a  Court  of  Justice  is  an 
aggravated  misdemeanour.  In  the  ynatter  of 
Pen  Nell  a. p.,  2  L.B  R.  ISO. 

(69) — S.  41 — Improper  conduct — Advocate — 
Privilege  as  a  suitor. — Although  any  action 
clearly  taken  as  a  private  individual  in  the 
prosecution  of  a  case,  or  the  setting  np  of  a 
defence  would  not,  under  ordinary  circumstan- 
ces, justify  the  High  Court  in  taking  notice  of 
such  action  as  a  breach  of  professional  good 
conduct,  merely  because  the  individual  con- 
cerned happened  to  be  an  advocate,  yet  conduct, 
which  is  m  itself  indefensible  and  amounts  to 
gross  misconduct  in  an  advocate,  is  not  taken 
out  of  the  purview  of  s.  41  of  tne  Legal  Practi- 
tioners' Act  by  a  mere  colourable  pretence  that 
it  was  the  conduct  of  a  suitor,  defendant,  or 
accused  in  that  capacity.  In  the  matter  of  MR. 
Barrister-ATLaw,  148  P.L.R.  1901  F.B. 

(70)— S.  41— See  CONTEMPT  OF  COURT,  5 
P  R.  1902. 

Act  XXI  of  1879   (Foreign  Jarisdiction  and 
Extradition). 

[Rep,  act  XV  OF  1903.] 
See  ACT  XI  OF  1872. 
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(1) — Dacoity  committed  by  foreign  subjects 
in  foreign  territory — Jurisdiction  of  British 
Court. — Where  the  accused,  foreign  subjects, 
but  who  had  ouly  resided  for  about  three  years 
in  British  territory,  committed  dacoity  in  a 
foreign  state,  held,  that  they  were  not  liable  to 
bs  tried  by  British  Courts.  EMPRESS  v. 
Nawabji,  37  P.R.  1881,  Cr.  [fl.,  1  P.R. 
1885,  Or.] 

(2) — Offences  committed  outside  British  India 
— Jurisdiction  of  British  Courts. — Act  XXI  of 
1879  admits  of  proceedings  being  taljen,  m 
British  India,  regarding  ofiences  committed 
in  Foreign  States  only  on  condition  that  the 
person  charged  is  a  Native  Indian  subject  of 
Her  Majesty  and  that  the  Political  Agent  of 
the  Foreign  State  has  given  his  sanction  to 
proceedings  being  taiien  in  British  territory. 
Bapu  Daldi  V.  Queen,  5M  23  =  1  Weir  l. 
[R.,  13  M,  423,  24  B.  287,  1  Bom.  L.R.  678,  2 
Weir  148.] 

(3) — Conqjetency  of  Justice  of  Peace  at  Mysore 
to  commit  a  person  to  the  High  Court  for  an 
offence  under  Mysore  Law— Obiter.  —  Where  a 
person  is  charged  with  an  offence  against  the 
Mysore  Mines  Regulation,  1897,  a  Justice  of 
the  Peace  appointed  under  the  Act  of  1379,  has 
jurisdiction  to  commit  him  for  trial  to  the 
High  Court  under  the  powars  conferred  by  s.  6 
of  the  Act  and  the  notification  of  the  Govern- 
ment of  India,  dated  Julv  91.  1881.  ADAMS  v. 
Emperor,  26  M.  607  =  1  Weir  13  =  l  Weir  757. 

(4) — Civil  and  Military  Station,  Bangalore — 
Civil  and  Sessions  Judge  and  District  Magis- 
trate of  Bingalnre — Justices  of  Peace  lor  Mysore 
— Jurisdiction  of  High  Court — Applicability  of 
Grim,  Pro.  Code.— The  Civil  and  Sessions 
Judge,  as  wall  as  the  District  Magistrate,  of 
the  Civil  and  Military  Station,  Bangalore, 
though  they  are  appointed  justices  of  the  peace 
in  the  state  of  Mysore,  are,  by  virtue  of  their 
office,  justices  of  the  peace  in  toe  Civil  and 
Military  Station  of  Bangalore,  by  virtue  of  Act 
XXI  of  1879  ;  they  are  also  Magistrates  uf  the 
first  class,  and  both  their  Courts  are  subordi- 
nate to  the  High  Court  under  the  same  enact- 
ment. Ths  Civil  and  Military  Station  of  Ban- 
galore is  not  British  terri'ory,  but  a  foreign 
territory  belonging  to  Mysore.  The  Code  of 
Criminal  Procedure  is  in  force  therein  common 
with  other  Acts  by  virtue  of  declarations  made 
by  the  Governor-General  in  Council  in  exercise 
of  the  powers  conferred  upon  him  by  Act  XXI 
of  1879.     In  re  HAYES,  12  M.  39=!  Weir  10. 

(5) — Ss.  1, 11,  12  and  18 — Validity  of  warrant 
issMed  by  Political  Agent  of  Native  State  against 
British  Indiaii  subject. — Excepting  m  the  case 
of  a  European  British  subject,  the  Political 
Agent  for  the  Bhopal  State  may,  at  the  request 
of  the  State,  issue  a  warrant  for  the  arrest  of 
any  person  who  hss  committed,  or  is  supposed 
to  have  committed  in  the  Bhopal  State  an 
ofienoe  under  s.  409,  Penal  Coda,  (which  is  one 
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of  the  offences  mentioned  in  the  schedule),  and, 
on  such  parson  being  forwarded,  it  will  be  the 
duty  of  the  Political  Agent  to  decide  whether 
the  accused  shall  be  tried  by  him  or  be  made 
over  to  the  State  Court  for  trial.  It  matters 
not  whether  a  complaint  against  the  accused 
has  been  made  in  the  Political  Agent's  Court 
or  not,  and  the  Magistrate,  to  whom  the  war- 
rant is  directed,  is  bound,  under  the  provisions 
of  s.  12  of  the  Act,  to  execute  it  and  has  no 
authority  to  question  the  authority  or  discretion 
of  the  Political  Agent  to  issue  it  ;  a  Deputy 
Commissioner,  therefore,  was  held  to  have  acted 
legally  in  ordering  a  warrant  for  the  arrest  of  a 
Native  Indian  subject  of  His  Majesty,  issued  by 
the  Political  Agent  for  the  Bhopal  State,  to  be 
executed.  KabIR  AHMAD  v.  BHOPAL  STATE, 
5  0.C.  55 

(6)— Ss.  3  and  11  — iSee  PENAL  CODE, 
s.  224,  21  P.R.  1885,  Cr. 

(7)— Ss.  4,  5— See  ACT  I  OF  1878,  ss.  3,  4,  9, 
8  P.R.  1887,  Cr. 

(8) — Ss.  4  and  6 — Power  of  Justice  of  the 
Peace  to  try  an  European  British  subject  for  an 
offence  purely  under  Mysore  Mines  Regulations. 
— A  Justice  of  the  Peace,  appointed  under  s.  6  of 
the  Foreign  Jurisdiction  and  Extradition  Act, 
1879,  has  power  to  try  an  Euiopeaa  British 
subject  for  an  offence  against  the  provisions  of 
the  Mysore  Mines  Regulations,  the  offence  being 
solely  against  the  law  of  Mysore,  but  not 
coming  within  any  of  the  provisions  of  the  Penal 
Code.  AD.vMS  v.  EMPEROR,  26  M.  607  =  1  Weir. 
13  =  1  Weir.  757. 

(9)— S.  5  —See  No.  7,  supra. 

(10)— S.  6—"  Offences  "  under  the  Act.— The 
word  "  offences  "  as  used  in  s.  6  of  the  Act  of 
1879  is  not  restricted  to  offences  as  defined  by 
3.  40,  Penal  Code,  nor  to  offences  as  defined  in 
the  Code  of  Criminal  Procedure. — {Per  White, 
C.J.)  ADAMS  V.  EMPEROR,  26  M.  607  =  1 
Weir  13  =  1  Weir  737. 

(ll)-S.  6— See  No.  8,  supra. 

(12) --S.  8 — Scope  of  the  sectim. — S.  8  of  the 
Act  of  1879  extends  to  European  British  sub- 
jects in  States  in  India  in  alliance  with  His 
Majesty  the  law  relating  to  offences  and  the 
Criminal  Procedure  for  the  time  being  in  force 
in  British  India.  This  section,  as  distinguish- 
ed from  s.  4,  is  an  enactment  and  not  a  declara- 
tion. It  is  an  entirely  independent  provision 
and  ought  not  to  be  read  so  as  to  restrict  the 
powers  of  the  Governor-General  which  are 
declared  by  s.  4  and  which  may  be  delegated 
to  his  officers  under  s.  6.  It  is  by  virtue  of  s.  8 
that  an  European  British  subject  can  be  tried 
in  Mysore  for  an  offence  against  the  I.P.C. 
The  law  which  is  extended  to  European  British 
subjects  in  Mysore  by  virtue  of  s.  8  is  not  so 
extended  to  the  exclusion  of  all  other  law. 
ADAMS  V.  EMPEROR,  26  M.  607  =  1  Weir  13  = 
1  Weir.  757. 
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(13)— S.  8  —High  Court,  jurisdiction  of— 
European  British  subjects  in  Native  States — 
Cri7n.  Pro.  Code,  s.  526 — Transfer.— S.  8  of  Act 
XXI  of  1879  extends,  to  all  Bnti-sb  aubjecta, 
Native  or  European,  in  Native  States,  tlie  lav? 
relating  to  offences  and  criminal  procedure  for 
the  time  being  in  British  India.  The  High 
Court  of  Bombay  has  the  povyer,  in  the  case  of 
a  European  British  subject,  of  transferring  a 
case  from  the  Cautonmbnt  Magistrate  acting 
either  as  a  Justice  of  the  Peace  and  as  a  first- 
olaas  Magistrate,  or  as  a  District  Magistrate; 
with  the  increased  powers  given  to  him  by  Act 
III  of  1884,  to  itself  or  to  any  criminal  Court  of 
equal  or  suparior  jurisdiction.  QubEN-EM- 
PRESSv.  Edwards,  WD.,  9  B.  333.  [R.,  14 
B.  160,  20  B.  480.] 

(14)  —  S-  9  -Conviction  in  British  India  for 
offence  committed  outside. — A  conviction  in 
British  India,  for  an  offeuue  committed  outside 
its  limits  is  good  under  s.  9  of  Act  XXI  of 
1879.— (Per  Garth,  C.J. ,  Pnntifex  and  Morris, 
JJ.)  Empress  v.  Keshub  Mohajan, 
Empress  v.  Udit  Prasad,  8  C.  983.  F.B.  = 
11  C.L  R.  241  =  7  Ind.  Jur.  136.  [R.,  9  C.  288, 
16  0.  667]. 

(15) -S.  9— See  ACT  XI  OP  1372,  s.  9,  6  B. 
622. 

(16)— S.  11— See  Nos.  5,  6,  supra. 

(17)-S.  12— See  No.  5.  supra. 

(18) — S.  14,  enquiry  under — High  Court's 
power  to  transfer  enquiry  to  another  Magistrate 
or  to  control  the  procedure  therein. — The  High 
Court  had  no  power  to  order  the  transfer  of  an 
enquiry  under  s.  14  of  the  Extradition  Act  from 
the  Court  of  the  Magistrate  specially  authorised 
to  hold  the  enquiry,  because  the  competency  of 
the  Magistrate  to  hold  the  enquiry  depended  on 
the  authorisation  of  the  Executive  Goverument. 
The  law  also  did  not  empower  the  High  Court 
to  request  the  Goverrjmeut  to  appoint  another 
Magistrate  to  enable  it  to  transfer  the  enquiry 
to  that  Magistrate  if  appointed.  The  High 
Court  refused  to  direct  by  what  procedure  the 
Magistrate  should  be  guided  in  the  further 
conduct  of  the  enquiry,  as  it  did  not  possess 
any  power  to  control  or  interfere  in  the  conduct 
of  an  enquiry  neld  under  s.  14  of  the  Act.  In 
the  mailer  of  an  apiMcation  of  MOHUNT  DEV- 
Das,  15  C  W.N.  735  =  12  Cr.  L.J.  346  =  10 
Ind.  Caa  946  =  38  C.  550  (Note;.  {R.,  12  Cr. 
L.J.  322  =  10  Ind.  Gas.  618,    15  C.W.N.  737.] 

(19)— 8.  18— See  No.  5,  supra. 

(20)— Rule  No.  3,  Book  Circular  XXXIV  (c) 
— Jurisdiction  of  District  Magistrate. — Rule 
No.  3  of  the  "  Rules  for  the  apprehension, 
demand  and  surrender  of  persons  charged  with 
heinous  crimes"  contained  in  the  treaty  with 
Jumna  State,  published  in  the  Chief  Court's 
Book  Circular  XXXIV  (c)  does  not  confer  a 
lawful  authority  upon  the  District  Magistrate 
as  such,  to  take  proceedings  and  pass  an  order 
upon  an  application   by   a    foreign    State   for 
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extradition  of  a  subject  of  that  State.  Under 
that  rule,  it  is  competent  for  the  Government 
to  give  direction  to  its  executive  officers,  not- 
withstanding that  they  may  be  Magistrates. 
In  re  A  Hadju,  21  P.R.  1886.  Cr.  (4  P.R.  1870. 
Cr.,  E  )  [i^.,  18  C  W.N.  869  =  41  C.  400  =  U 
Cr.  L.J.  673  ;  Rel.,  21  Ind.  Cas,  993.] 

Act  III  of  1830  (Cantonment). 

[Rep.,   ACT  XIII  OP  1889.] 
See  ACT  XIII  OP   1889. 
See  BOM.  ACT  III  OF  1867. 
See  Mad.  Act  I  op  1866. 
See  Cantonment  Code,  1899.' 

{!)— Extension  of  Ca^itonment  rules  outside 
Cantonment  limits — .Jurisdiction  of  Criminal 
Courts.  —  Rules  made  under  cl.  7  of  s.  19  have 
been  extended  in  Dellii  outside  the  Cantonment 
limits.  Held  that  an  ordinary  Magistrate  is 
competent  to  exercise  his  jurisdiction,  under 
the  above  rules,  in  a  case  which  has  come 
before  him  on  complaint,  and  not  on  a  report 
by  the  Police.  MUSSAMMaT  ALLADAI  v. 
EMPRESS.  2  P.R.  1885,  Cr.  F.B.  (12  P.R.  1870 
Cr.,  Appr.) 

(2) — S.  li  —  Sub- Conductor  in  the  Commis- 
sariat Department,  tohether  a  "  soldier.'' — A 
Sub-Conductor  in  the  Commissariat  Depart- 
ment is  not  a  "  soldier  "  within  the  meaning  of 
s.  14  of  Act  III  of  18S0.  EMPRESS  OF  INDIA 
V.  DOSABHOY  PRaMJI,  3  A.  214. 

(3)— S  U— Bengal  Excise  Act  VII  of  1878. 
s.  14 — Power  to  cancel  license. — In  his  judicial 
capacity,  a  Cantonement  Magistrate  has  no 
authority  to  cancel  the  license  of  a  person  con- 
victed upon  an  offence  under  this  section,  as 
the  DOwer  to  cancel  licenses  belongs  to  the 
Revenue  authorities.  QUEEN-EMPRESS  v, 
RaMDHANI  PASSI,  15  C.  452. 

(4)— &.  14 — "  European  soldier,"  meaning  of. 
— Where  a  European  soldier  gets  pay  from  the 
Civil  Department  for  the  discbarge  of  Civil 
duties,  as  Telegraph  Master,  in  which  he  is 
continuously  employed,  and  lives  in  the  Tele- 
graph Office  outside  the  Cantonment  boundary 
and  attends  no  drill,  he  is  not  a  "  European 
soldier,"  within  the  meaning  of  s.  14  ;  and  he 
cannot  be  convicted  for  selling  liquor  for  the 
use  of  a  European  soldier.  In  the  matter  of 
JAHANGIR  SHAH,  SO.  105,  Oudh. 

(5)— S.  20,  cl.  VII— Rules  under  section- 
Registration  of  woman  as  prostitute  without  her 
consent. — Where  it  was  found  that  the  name  of 
the  accused  had  been  registered  as  a  public 
prostitute  without  her  consent,  and  that  she 
was  not  carrying  on  the  occupation  of  a  prosti- 
tute, held  that  she  was  not  liable  to  be  convict- 
ed for  not  presenting  herself  for  medical  exami- 
nation as  directed.  EMPRESS  v.  LATIFAN, 
A.W.N.  1887,  219. 
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(6)— S.22-'Bombay Municipal  Actlllof  1872, 
s,  226— License  tee  —  Tax. — A  license  fee 
imposed  under  the  rules  framed  under  s.  22  of 
the  CantoQmant  Act  is  not  a  l'-*x.  Even  if  it 
were  so,  s.  22  o!  that  Act  does  not  empower  the 
Government  to  extend  s.  226  of  Bombay  Act 
III  of  1872  -wbioh  merdly  imposes  a  penalty 
for  the  use  of  stables  without  a  license  and  does 
not  provide  for  the  assessment  and  recovery  of 
a  tax— to  a  Cantonment.  A  R-gulaoion  thus 
extending  the  provision  is  ultra  vires  and  in- 
operative. Queen-Empress  v.  Maruti, 
fiat.  Un.  Cf.  G,  4il3  =  Cr.  Rg  80  of  1888. 

(7)— Ss.  25  and  27 — Rules  framed  under  s.  25 
—  Valid  rules. — The  rule  that  "  every  person 
shall  keep  in  proper  repair  ohe  boundary  wall, 
fence  or  other  enclosures  of  his  estate  or  pre- 
mises" was  held  to  be  ultra  7}ires  of  s.  25,  read 
with  s.  27.  A  breach  of  such  a  rule  is  not, 
therefore,  punishable  under  s.  28.  CHAEDE  v. 
Empress.  40  P.R  1884,  Cr.  [Appr.,  48  P. R. 
1887;  R.,  3  P.R.  1895  Gr.] 

{8)~Ss.25.28—Riolesfia7ned  und'?r  s.  28, 
breaches  of — Jurisdiction  of  Magistrate  acting 
as  Cantonment  Magistrate  loilhout  Government's 
sanction  to  try  case. — Held,  that  a  M^gistrat6 
who  was  temporarily  doing  the  Magisterial 
work  of  the  Cantonment  Magistrate,  who  was 
absent  a  few  days  from  the  cantonment,  was  not 
competent  to  try  a  breach  of  the  rules  under 
s.  28  of  Act  III  of  1880,  unless  the  sanction 
of  the  Government  had  been  previously  obtain- 
ed to  his  officiating  as  Caotonment  Magistrate. 

Empress  v.  Deokinandan,  A.W.N.  1886, 
289. 

(9) — S.  17— Rules  framed  under  s.  27— Ultra 
vires.— R.  68  of  the  Rules  framed  under  s.  27 
of  Act  III  of  1880  requires  owners  of  house  or 
other  property  within  Cantonment  limits  but 
residing  outside  such  limits  to  appoint  an  agent 
to  carry  out  the  orders  of  the  Cantonment 
Committee,  the  agent  being  answerable  fcr  the 
observance  of  all  the  present  rules  and  regula- 
tions which  refer  to  the  owners  of  houses  or 
other  property.  Held,  that  the  rule  was  ultra 
vires  requiring  as  it  does  the  performance  of  an 
impossible  act  by  the  house-owner,  viz.,  the 
appointing  of  an  agent  answerable  in  the  sense 
contemplated  by  the  section.  Held,  further, 
that  the  rule  was  not  a  valid  rule,  masmuch  as 
a  rule  which  requires  a  person  to  do  an  act 
which  merely  facilitates  the  observance  by,  or 
enforcement  against,  another  person  of  rules 
for  miinfcaining  the  cantonment  in  a  sanitary 
condition  is  not  a  rule  for  maintaining  the  can- 
tonment in  a  sanitary  condition  within  the 
meaning  of  cl.  6  of  s.  27.  R\I  BAHADUR 
Mela  R\m  v.  Empress,  48  P.R.  1887,  Cr. 

(10)— 8.  27— See  No.  7,  supra. 

(10  a)—S.  28  —  Disqualification  ot  Canton- 
ment Magistrate. — In  every  case  where  it  is 
urged  that  there  is  a  di?qualifioation  in  the 
Judge,  the  circumstances  creating  the  disqualifi- 
cation must  bo  clearly  determined  before  effect 
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could  be  given  to  the  objection,  and  they  ought, 
therefore,  to  be  specified  in  the  objection.  RAX 
Bahadur  Mela  Ram  v.  Empress,  48  P.R. 
1887,  Cr.  (40  P.R.  1831,  Appr.)  [fi.,  3  P.R. 
1895,  Cr.]. 

(11) — S-  28 — Conviction  under  the  section,  not 
appealable  — .Revision  allowed.  —  Crim.  Pro. 
Co-ie  (1882),  ss.  408,  413,  416— There  is  no 
appeal  by  any  person,  whether  a  European 
British  Subject  or  not,  in  any  case  tried  under 
s.  28  of  the  Act,  by  whomsoever  it  has  been 
tried.  The  proceedings  of  a  Cantonment  Magis- 
trate under  s.  28  are  liable  to  be  rev8r<,ed  by  the 
Chief  Court  on  the  revision  side  on  the  ground 
of  a  disqualification  in  the  Cantonment  Magis- 
trate in  a  parricular  case  owing  to  personal  or 
pecuniary  interest  or  bias.  CHARDE  v.  EM- 
PRESS, 40  PR.  t884,  Cr. 

(12)— S.  28— See  No.  3,  sxipra. 

(13) — Ss.  28  and  29 — Imprisonment  in  de- 
fault of  payment  of  fine.  —  Imprisonment  in 
default  of  payment  of  fine  levied  under  s.  28  of 
Act  III  of  1880  is  not  valid,  as  the  act  provides 
for  the  consequences  of  non-payment  in  s.  29. 
CHARDE  V.  EMPRESS,  40  P.R.  1884,  Cr. 

(14)— S   29— Ses  Na.  13,  supra. 

(15) — Cantonment  Rule,  chap.  Ill,  r.  II 
— Omissio7i  to  report  a  case  of  cholera. — 
Omission  to  report  an  attack  of  cholera,  not- 
withstanding a  proclamation  by  the  Canton- 
ment Migiftrate  in  the  bazaars  for  two  days 
that,  whenever  any  grievous  illness,  especially 
diarrhoei  occurred,  the  relations  of  the  patient 
were  at  once  to  give  warning  to  the  police,  was 
not  a  criminal  ofience.  nor  did  it  amount  to  a 
bre=ich  of  r.  II.  RAMPERSHAD  v.  EMPRESS, 
9  P.R.  1895  Gr. 

Act  lY  of  1880  (Portuguese  Treaty). 

[REP.  ACT  I  OF  1903  ]. 

(1) — Offence  committed  on  High  seas— Juris- 
diction—Statutes  37  and  38  Vict.,  c.  27,  and  30 
and  31  Vict.,  c.  124,  s.  11. — The  rule  in  Regina 
V.  Elmstone  (7  B  H.C.  Cc.  89)  to  the  efiect  that 
English,  not  Indian  Law,  is  applicable  to  ofien- 
ces  committed  oa  the  high  seas  and  tried  in 
India,  is  altered  by  Statute  37  and  38  Vict., 
c.  27.  The  accused,  the  captain  of  a  native  craft, 
was  charged  with  hiving  dishonestly  sold  his 
cargo  at  Sukori,  close  to  Goa,  and  scuttled  his 
ship  some  three  miles  on  the  coast  of  Goa  in 
the  coarse  of  a  voyage  from  Aleppy  to  Bombay. 
The  accused  was  arrested  in  the  Ratnagiri 
District  and  convicted  by  the  Sessions  Judge 
of  Ratnagiri.  The  ascused  contended  that  the 
Sessions  Judge  had  no  jurisdiction,  as  the 
offence  was  committed  within  the  territorial 
waters  of  Goa,  and  as,  even  if  the  ofiance  was 
committed  on  the  high  seas,  the  English  law 
and  not  the  Indian  law  would  apply.  Held 
that,  if  the  offence  were  committed  within  three 
miles  of  Goa,  the  Treaty  Act  IV  of  1880 
between  England  and  Portugal  as  regard  the 
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Goa  territory,  conferred  the  right  to  try  such 
oases  in  British  India.  Held,  also,  that,  if 
the  offence  were  committed  on  the  high  seas 
beyond  the  territorial  limits  of  three  miles 
from  the  shore,  the  Sessions  Court  at  Ratnagiri 
had  jurisdiction,  and  the  Indian  Penal  Code 
applied  under  the  provisions  of  Statutes  30  and 
31  Vict.,  c.  124,  8.  11,  and  37  and  38  Vict., 
0.  27.  Queen-Empress  v.  Sheik  Abdool 
RAHIMAN,  14  B.  227.  [Diss. ,  39  C,  487  =  16  C. 
W.N.  471  =  13  Or.  L.  J,  276  =  14  Ind.Cas.  598; 
B.,  4  Bur.  L.  T.  58  =  10  Ind.  Gas,  705  =  5  L.B. 
R.  221.J 

Act  XII  of  1880  (Kazis). 

(1) — Right  of  Kaziz  appointed  by  Government 
to  perform  religions  service  in  mosque, — Act  XII 
of  1880  does  not  declare  that  only  the  Kazi 
appointed  by  Government  is  authorised  to  per- 
form the  religious  service  in  the  mosques 
within  a  given  area.  Such  right,  if  it  exists, 
must  be  established  by  a  regular  suit  brought 
for  that  purpose  in  due  course  of  law.  MUHAM- 
MAD MUSALIAR  v.  KUNJI  GHEK  MUSALIAR, 
11  M.  323  =  2  Weir  117. 

Act  XIII  of  1880  (Yaccination). 

[SUPPLEMENTED  (iN    BURMA),  BUR.    ACT. 

II  OP  1900;  Title,  preamble,  ss.  i,  2  (b), 
Rep,  in  pt.  and  am.,  ss.  3a.  i9A  ins.,  Ss.  5, 
21,  22  (c),  23  AM.,  IN  Province  op  agra, 
U.P.  act  II  of  1907;  Definition  op 
"  Vaccinator  "  am..  Definition  of 
"  Superintendent  of  Vaccination  " 
enacted  (for  Burma),  bur.  act   vi   op 

1908,  S.  5  (WHEN  notified).  S.  9.  PARA.  2, 
AND  SS.  10—22  APPLIED  TO  MUNICIPALITIES, 
Bur.  ACT  I  OP  1909,  S.  4  (2)  (WHEN  NOTI- 
FIED). Ss.  15,  16,  19,  21  APPLIED,  BUR.  ACT  I 
OF  1909,  S.  12  (WHEN  NOTIFIED).  DECLARED 

IN  FORCE  IN  Upper  Burma  (except  the 

SHAN  STATES),  ACT  XIII  OF  1898,  S.  4.] 

(Ij— S.6— Ses  INOCULATION,  L.B.R.  1893— 
1900,  545. 

(2) — S.  17 — 4s  amended  by  Burma  Vaccina- 
tio7i  Law — Amendment  Act  of  1900. — Failure  to 
comply  with  a  notice  for  the  vaccination  of  a 
child  issued  under  s.  17  of  the  Vaccination  Act, 
1880,  is  not  punishable  under  s.  7  of  the  Burma 
Law  Amendment  Act,  1900.  The  Burma  Act  of 
1900  is  supplementary  to  the  Act  of  1880,  and 
deals  with  quite  different  matters.  It  provides 
for  matters  not  contained  in  the  Act  of  1830. 
It  is  not  intended  to  provide  a  summary  pro- 
cedure for  cases  already  provided  for  in  the 
earlier  Act.  KING-EMPEROR  v.  On  Me,  2  L. 
B.R.  279. 

(3) — S.  18 — Order  for  costs  and  for  refund  of 
Coun-fees—S.  31, Court-fees  4c<.— Disobedience 
to  the  notice  issued  by  the  vaccinating  autho- 
rities is  not  an  offence,  and  such  officers'  report 
to  the  Magistrate  is  not  a  complaint  of  any 
offence.  A  Magistrate,  therefore,  who  makes 
an  order  under  s,  18  of  that  Act  for  compliance 
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with  such  notice,  cannot  order  the  payment  of 
costs,  as  there  is  no  authority  for  it  in  the 
Vaccination  Act,  and  cannot  direct  the  refund 
of  Court-fees,  as  s.  31,  Court  Fees  Act,  does  not 
apply.  KING-EMPEROR  V.  Po  KAN,  4  L.B.R. 
12  =  6  Cr.  L  J.  124. 

Act  Y  of  1831  (Probate  and  Administration). 

[Rep.  IN  PT.  ACT  VII  OF  1889  ;  REP.  IN 
PT.  AND  AM.,  ACT  XII  OP  1891  ;  AJI.,  ACT  VI 
OF  1889,  SS  11  —  17;  AM.,  ACT  II  OF  1890, 
s.  16  ;  AM..  (IN  Lower  Burma),  act  VI  of 
1900,  S.  47  ;  ss.  59,  60,  62,  64,  69  AM..  ACT 
VIII  OF  1903,  S.  3;  S.  156,  REP.,  ACT  IX 
OF  1908.    Declared   in   force— in    the 

SONTHAL  PaRGANAS  (S.  154),  REG.  Ill  OF 
1872.  S.  3,  AS  AMENDED  BY  REG.  Ill  OP  1899. 

s.  3  ;  IN  British  Baluchistan,  in  Reg.  I 
OF  1890,  s.  3  ;  in  Upper  Burma  (except 
THE  Shan  States),  act  XIII  op  1898,  s.  4.] 

(D— S.  m-See  DEFAMATION,  8  P.W  R. 
1908,  Cr.=7  Cr.  L.J.  290=112  P.L.R.  1908  = 
10  P.R.  1908  Cr. 

(2) — S.  98,  els.  3  and  ^—Sanclion  to  pro- 
secute, without  finding  if  omission  to  file  accounts 
IS  intentional  or  accounts  intentionally  false. — 
N.,  was  the  executor  to  an  estate.  The  probate 
was  revoked.  He  had  not  filed  an  account 
during  his  executorship.  After  the  revocation 
of  the  probate  he  was  ordered  to  .submit 
accounts.  He  failed  to  do  so  within  the  time 
appointed.  Sanction  was  given  to  prosecute 
him  under  s.  98,  cl.  (c),  Act  V  of  1881.  The 
accounts  were  subsequently  filed,  whereupon 
the  Court  kept  the  order  in  abeyance  ;  but 
after  the  examination  of  the  accounts  and 
suspecting  its  genuineness  the  Court  restored 
the  sanction  for  prosecution.  Held,  that  the 
Judge  was  not  right  in  making  the  order  depend 
on  the  examination  of  the  accounts  themselves 
and  that  the  Judge  ought  not  to  have  made  an 
order  sanctioning  the  prosecution  under  s.  176 
without  an  enquiry  whether  the  omission  to 
produce  the  accounts  was  intentional,  or  the 
accounts  filed  were  intentionally  false.  NASA 
Chundra  Chowdhury  v.  Tripura  Charan 
CHOWDHURY,  2  C.W  N.  597. 

Act  XY  of  1881  (Indian  Factories). 
[Rep.  in  part  and  Amended,  Act  XI 

OF  1891.] 

See  ACT  XI  OF  1891. 

(1) — S.  2 — Factory,  definition  of. — To  con- 
stitute a  '  factory,'  certain  processes  must  be 
carried  on  "  for  not  less  than  four  months  in 
the  whole  in  any  year.  "  LOCAL  GOVERNMENT 
v.  GOVIND  Rao  DESHMUKH,  l  N.L.R.  115. 

(2) — 8s.  14,  15  and  17 — Factory— Occupier — 
Notice  under  s.  14,  effect  of — Liability  of  tfie 
occupier  for  breach  of  the  Act — Successor  of  the 
occupier. — The  substance  and  import  of  s.  14 
of  the  Indian  Factories  Act,  1881,  are  that  the 
occupier  of  a  factory  shall  send  the  notice  pre- 
scribed, within  one  month  after  his   occupation 
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has  commenced.  If  any  individual  sends  such 
a  notice,  that  is  evidence  of  a  representation  by 
him  that  he  is  the  occupier  ;  but  there  is 
nooning  in  the  Act  which  makes  it  necessarily 
conclusive  evidence.  The  Court  may  treat  the 
evidence  of  the  notice  as  sufficient  to  discharge 
the  onus  of  proof  lying  on  the  prosecution  at 
the  outset,  and  to  shift  the  burden  on  to  the 
person  who  gave  the  notice.  The  Court  is  not 
bound  to  treat  it  as  such.  Whether  it  should 
so  treat  it  or  not  must  depend  on  the  circum- 
stances of  each  case.  There  is  nothing  in  the 
Act  to  make  the  mere  successor  in  office  of  a 
person  who  has  given  notice  under  s.  14  an  oc- 
cupier himself,  unless  he  is  legally  in  occupa- 
tion :  What  IS  an  occupation  is  a  question  of 
fact  in  each  case,  to  be  determiued  with  refer- 
ence to  some  well  known  principles  of  law. 
The  question  who  is  the  occupier  of  a  factory 
must  depend  among  others,  upon  these  consi- 
derations, namely  :— who  alone  has  the  right  of 
using  the  factory  for  the  purposes  for  which 
it  is  constructed  and  worked ;  who  has  the 
right  of  regulating  and  controlling  it ;  whose 
is  the  predomiuant  possession  of  and  general 
superintendence  over  it.  EMPEROR  v.  TAYLOR, 
lO  Bom.  L.R.  38  =  7  Cf.  L.J.  44. 

(3)— Ss.  14,  15,  11 —Meaning  of  "  occupier.''' 
— The  words  "  occupier  "  is  not  defined  in  the 
Factory  Act.  The  proprietor  of  a  factory  who 
lives  for  the  greater  pirt  of  the  year  in  a  house 
on  the  factory  premises  is  an  occupier  for  the 
purposes  of  the  Act.  In  the  case  of  a  factory 
started  before  the  Acb  of  1881  came  into  force, 
no  notice  as  required  by  s.  14  is  necessary,  and 
an  occupier  is  none  the  less  so  for  not  having 
given  the  notice.  QUEEN-EMPRESS  v.  MANOR- 
DAS  Harakhchand,  Rat  Ua.  Cr.  C.  902  =  Cr. 
Rg.ll  of  1897,  [Z).,29B.  4 -.23  =  7  Bom.  L.R. 
454]. 

(4) — S.  15  (1) — Intentional  omis&ion  to  give 
information,  liability  for.  —  The  intentional 
omission  to  give  any  information  required  by 
the  form  of  notice  prescribed  by  Government 
would  render  the  person  bound  to  send  the 
notice  liable  to  punishment  under  s.  15  (1). 
Queen-Empress  v.  Johar  Enalt,  L.B.R. 
1893—1900,  407. 

(5) — S.  15  (1)  (e) — Manager  residing  on  pre- 
mises— Occupier. — The  manager  of  a  factory 
who  resides  in  a  pi,rt  of  the  premises  in  which 
the  factory  is,  is  not  an  occupier  of  the  factory 
within  the  meaning  of  the  Act,  EMPEROR  v. 
Eampratap  Magniram,  29  B.  423  =  7  Bom 
L.R.  454  =  2  Cr.  L.J.  428. 

(6)  — 3.  15— See  Nos.  2,  3,  supra  and  No.  11, 
infra, 

{1)—Ss.  15,  cl.  (g)  and  proviso  (i)  and  17 — 
Liability  for  keeping  factory  in  a  filthy  state — 
Bengal  Municipal  Act  (III  of  1884  B.C.)  — 
Liability  of  Municipality. — In  order  to  fix 
liability  on  any  person  other  than  the  occupier 
of  a  factory,  it  is  incumbent  upon  the  latter  to 
give  the  strictest  proof  of  circumstances  exone- 
zating  himself,  and  it  is  plain  on  the  face  of  the 
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section  that  the  burden  of  proving  absence  of 
knowledge  or  consent  on  his  part  lies  entirely 
upon  him.  Tbe  mere  fact  that  a  Municipality 
and  the  Factory  were  jointly  responsible  to 
keep  a  factory  in  a  cleanly  state  will  not  dis- 
charge the  occupier  from  his  liability  under 
s.  15  of  the  Factories  Act  and  fix  the  liability  on 
the  Municipality  under  s.  17-  The  provision 
of  s.  17  is  of  a  highly  penal  character,  and 
must  be  construed  strictly  in  favour  of  the 
accused.    CHAIRMAN,    OP      THE    SERAMPORE 

Municipality  v  inspector  of  Facto- 
ries, HOOGLY,  25C.  454.  [E.,  -29  6.423  =  7 
Bom.  L.R.  454], 

(8)— S.  15  (])  (c),  r.  19  — Factory—  Occu- 
pier of  factory — Register  of  children — Duty  to 
keep  register  —  Personal  responsibility  —  Dele- 
gation of  duty,  no  defence. — Tbe  provisions  of 
s.  15  (1)  (c)  of  the  Factories  Act,  1581,  throw 
upon  the  occupier  the  responsibility  of  keeping 
the  register,  Tbe  responsibility  is  personal; 
and  he  cannot  get  rid  of  it  by  saying  that  he 
had  delegated  the  duty  to  another  person. 
Emperor  V.  Manilal  Bhogilal,  11  Bom. 
L.R.  12  =  9  Cr.  L.J.  160  =  1  Ind.  Cas.  102. 

(9)— S.  15  (1)  (e),  r.  22  [xu)  —  TJnfenced 
machinery — Ring  frames  with  tail-ends  unfenc- 
ed. — It  is  not  necessary  that  an  order  or  notice 
from  the  Inspector  of  Factories  should  be  issued 
to  a  person,  who  has  not  conformed  to  the  rules 
made  under  the  Act,  before  he  can  be  charged 
for  any  ofionce  under  it.  It  is  the  duty  of  such 
person  to  obey  the  rules,  and,  in  case  of  his 
disobedience,  he  becomes  liable  to  conviction, 
whether  there  was  any  order  or  not  from  the 
Inspector,  calling  upon  him  to  obey  the  rules. 
Emperor  v.  Banoomian  Pirbhai,  12  Bora. 
L.R.  225. 

(10)— S.  15  (1)  (e),  r.  22  (in)— Disobedience  of 
rules  •- —  Notice  from  Inspector  not  necessary 
before  charge—  Conviction  — Liability  for. — An 
order  or  notice  from  the  Inspector  of  Factories 
is  not  necessary,  before  a  person,  who  has  not 
conformed  to  the  rules  made  under  the  Act, 
can  be  charged  for  any  offence  under  it.  It  is 
the  duty  of  such  person  to  obey  the  rules,  and, 
in  case  of  his  disobedience,  he  becomes  liable 
to  conviction,  whether  there  was  any  order  or 
not  from  the  Inspector  calling  upon  him  to 
obey  the  rules.  EMPEROR  v.  BanoOMIAN  PIR- 
bhai,  9  M.L  T.  (Suppl.  B),  17. 

(11)  — Ss.  17,  lb  {q)— Occupier  of  factory— Ow- 
ner is  occupier. — The  term  '  occupier  'as  used  in 
s.  17.  Factories  Act,  means  a  person  who  con- 
trols the  factory  or  work.shop  and  the  work  that 
is  done  there,  and  includes  the  owner  of  the 
factory.  EMPEROR  v.  DHANJI  GOVINDJI 
Bhate,  15  Bora  L.R.  328  =  20  Ind.  Cas.  144  = 
14  Cr  L  J.  384  =  2  Bom.  Cr.  C.  71. 

()2)— Rule  19— See  No.  8,  supra. 
(13)— Rule  22— See  Nos.  9,  10,  supra. 
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Act  XVI  of  1881  (ObstFuctiona  in  Fairways). 

See  Compensation  to  complainant  and 
HIS  RELATIVES,  Rat.  Un.  Or,  C  241  =  Or. 
Rg.  8  of  1886. 

Act  XXII  of  1881  (Excise). 
[REP.,  ACT  XII  OF  1896.] 
See  ACT  X  OF  1871. 
See  Act  XII  of  1896. 
See  Ben.  act  III  of  1873. 
See  BEN.  ACT  II  OP  1876. 
See  BEN.  ACT  VII  OF  1878. 
See  Mad.  act  VI  OF  1871. 

(1) — Meaning  of  the  term  'disposo  of  '  in  Excise 
License  Form  No.  VII.— The  expression  "  dis- 
pose of "  in  Excise  License  Form  No.  VII  refers 
and  was  intended  to  refer  to  a  disposition  of 
the  nature  ot  a  sale.  There  is  uothing  to 
indicate  that  a  wider  moaning  wa,s  intended. 
PiR  MAHOMED.  V.  Queen-Empress,  U.B.R. 
1897-1901,  Yol.  I,  178. 

(2) — Punishment  of  fine  under  the  Act. — It 
was  not  intended  that  greater  seventy  should 
be  used  towards  persons  infringing  in  an  ordi- 
nary way  the  provisions  of  the  Excise  Act  and 
a  fine  will  suffice  in  such  cases.  EMPRESS  v. 
SumekE,  5  C.P.L  R.  44,  Cr. 

(3)  —Illegal  sale  of  liquor  to  a  Burman  alleged 
to  be  a  servant  of  person  eriticled  to  buy. — If  the 
Burman  was  the  agent  of  a  disclosed  principal, 
the  sale  should  be  considered  to  be  made  to  the 
principal  and  not  to  the  agent.  QUEEN- 
EMPRESS  v.  A.  FUT,  U.B.R.  1897  —  1901, 
Yol.  I,  187.  (U.B.R.  1892-1896,  100,  U.B.R. 
1897—1901,  184,  R.) 

(4)--Sse  Accomplice  -Accomplice  Evi- 
dence—necessity FOR  CORROBORATION, 
L.B.R.  1872—1892,  146. 

(5)— See  Penal  CODE,  s.  186,  L.B.R.  1872 
—1892,  152. 

(6)— Ss.  3,  12,  39— Unlicensed  sale  of  Tari.— 
Tari  or  juice  extracted  from  palm  trees  cannot 
be  said  to  be  "  fermented  "  in  the  sense  of  s.  39, 
or  s.  3  of  the  Excise  Act,  and  a  person  selling 
it  to  passers-by  cannot  be  convicted  under 
ss.  12  and  39  of  the  Act.  EMPRESS  v.  AJAIB, 
A.W.N.  1883,  238. 

(7; — Ss.  3,  21,  'il— Country  and  foreign  liiiicor 
— Rum  manufactured  in  India, — The  words 
"  country  "  and  "  foreign  "  liquor  refers  rather 
to  the  manner  than  the  place  of  manufacture. 
Rum  manufactured  in  the  foreign  method  at  a 
distillery  in  India,  comes,  for  the  purposes  of 
Act  XXII  of  1881,  under  the  definition  of 
foreign  spirit.  EMPRESS  v.  HORMASJI,  24 
P.R.  1885,  Cr. 

(8)— Ss.  3,  22,  41,  ^I—Rule  l3~IUegal  pur- 
chase of  charas  by  a  licensed  vendor, — The 
accused,  a  licensed  vendor  of  charas,  purchased 
charas  in  contravention  of  r.  13  of  the  Rules 
in    force  under  Act    XXII  of  1881,    without 
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a  permit  from  the  Collector  and  was  convicted 
under  s.  41.  Held,  that  the  conviction  was 
illegal  as  he  did  not  come  under  s.  22,  and, 
therefore,  did  not  come  under  s.  41.  Held, 
further,  that  it  was  doubtful  whether  r.  13, 
which  refers  to  farmers  of  the  excise  or  intoxi- 
cating drugs,  applied  to  the  accused.  Held, 
also,  that  the  accused  was  liable  to  be  punished 
under  s.  42.  BaKHU  RAM  v.  EMPRESS,  40 
P.R.  1887,  Cr. 

(9)  — Ss.  3  and  38— Opium  Act  I  of  1878, 
ss.  3,  5,  9,  14  and  i9  -  Rules  under  Act  — Search 
— Jurisdiction  of  Magistrate. — Though  Chandu 
is  not  a  drug  referred  to  in  a.  38  read  wilh  s.  3, 
cl.  ih)  of  Act  I  of  1878,  yet,  it  is  a  prohibited 
drug  under  the  Rules  framed  by  the  Local 
Government  under  s.  5  of  the  Act,  and  an 
authorized  preparation  of  the  fame  is  an 
offence,  under  s.  9  of  the  Act,  though  not 
under  s.  38  of  Act  XXII  of  1881.  Though  an 
Honorary  Magistrate  is  not  a  person  authorized 
to  conduct  a  search  under  s.  14  of  the  Opium 
Act,  he  possesses  the  powers  given  by  s.  19,  and 
he  can  himself  conduct  a  search  on  the  analogy 
of  s.  65  of  the  Grim.  Pro.  Code.  An  irregularity 
in  the  conduct  of  a  search,  unless  it  causes  a 
failure  of  justice,  is  not  material  under  s.  537 
of  the  Crim  Pro.  Code.  EMPRESS  v.  GANESHI, 
A.W.N.  1884,213. 

(10)— Ss.  3  (b)  and  41 — Yeast  balls  nai  in- 
toxicating drugs,  etc. — Posse  fusion  prior  to  uti- 
liz^iioa  not  an  offence.— Ye&it  balls  not  being 
intoxicating  drugs,  or  spirit,  or  fermented 
liquor,  their  possession  prior  to  their  utilization 
for  the  m.i,nufacture  of  liquor  is  not  punishable 
under  s.  41  or  any  other  section  of  the  Act. 
Queen-Empress  v.  Nga  Lu  Gale,  L.B.R. 
1872-1892,  571. 

(11)— S.  12— See  No.  6,  supra. 

(12j— S.  21— See  No.  7,  supra. 

(13)— 8.  22— See  No.  8,  supra. 

(14)— Ss.  27,  28,  29.  30,  .34,  il—Act  XII  of 
1896,  ss.  36,  37,  38,  41,  £>1 -Excise  officer.— 
An  officer,  who  before  the  coming  into  force  of 
Act  XII  of  1896,  is  one  of  the  class  of  officers  ou 
whom  had  been  conferred  powers  to  act  as 
Excise  Officer  under  ss.  27,  28,  29,  Act  XXII  of 
3831,  and  who  had  therefore  power  in  certain 
events  to  take  a  case  before  a  Magistrate  under 
s  32,  is  an  Excise  Officer  within  the  meaning 
of  s.  47,  Act  XXII  of  1831.  QuebN-EMPRESS 
V.  Makunda,  20A.  70  =  A.WN.  1897,  162. 
(A.W.N.  1896,  105,  Overruled).  (F.,  30  A. 
377  =  5,  A.L.J.  444  =  A.W.N.  1908,  157 -=8  Cr. 
L.J.  5,  15  Cr.  L.J.  336  =  23  Ind.  Cas.  688  =  2 
P.R.  1914,  Or.  =  138  P.L.R.  1914;  R.,  103  P.L- 
R.  1903.] 

(15)— 8.  28— See  No.  14,  supra. 
(16)— S.  29— See  No.  14,  supra, 
(17)— 8.  30— See  No.  14,  supra. 
(18)— S.  34— See  No.  14,  supra. 
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(19)— Ss.  34-a,  36  and  AT— Complaint  by 
police  officer  invested  with  potvers  of  an  Excise 
Officer. — A  Magistrate  may  take  cognizance  of 
an  offence  under  s.  36  of  Act  XXII  of  1881, 
upon  the  report  of  a  police  officer  invested  under 
the  authority  of  s.  34-a  of  Act  XXII  of  1881, 
as  amended  by  Act  VI  of  1885,  with  the  powers 
of  Escise  officer  specified  in  that  section,  as 
such  officer  must  be  deemed  an  Excise  Officer 
for  the  purpose  of  s.  47.  CHATRA  v.  EMPER- 
OR, 15  P.R.  1887,  Cr.  (28  PR.  1883,  Gr..  R.) 
[F.,  4  P.R.  1893,  Or.;  8  P.R.  1901  ;  B.,  7  P.R. 

1888.  9  P.R,  1897,  Or.] 

(20) — Ss.  34,  47 — Powers  of  police  officer — 
Trial  by  investigati7ig  Excise  officer. — A  police 
officer  invested  by  the  Local  Government  with 
some  of  the  powers  under  s.  34  of  the  Excise 
Act  of  1881  is  not  authorized  to  make  a 
complaint  or  report  of  the  nature  referred  to  in 
6.  47.  [Overruled,  20  A.  70  =  A.W.N.  1897, 
162.]  An  Excise-officer  who  himself  took 
proceedings  against  the  accused  should  not  try 
him  in  respect  of  the  ofience  for  which  he 
instituted  the  proceedings  QUEEN-EMPRESS 
V.  Ram  CHARAN,  A.W.N.  1896,  105.  (2  A. 
806,  B.)  [Overruled,  20  A.  70  =  A.W.N.  1897, 
162.] 

(21) — S.  35-— Conviction— Solitary  confine- 
ment—Act I  of  1868,  s,  2  (18),  Penal  Code, 
s,  70. — A  person,  convicted  under  s.  65  of  Act 
XXII  of  1881,  is  liable  only  to  imprisonment, 
simple  or  rigorous,  but  not  to  solitary  confine- 
ment.   Empress  v.  Gurdit  Singh,  17  P.R. 

1889,  Cr. 

(22)— Ss.  35,  il  and  i9— Petition  by  Excise 
Darogah. — The  petition  of  an  'Eixcise  Darogah 
containing  allegation  of  an  offence  under  ss.  35 
and  49,  Act  XXII  of  1881.  and  presented  by 
the  Darogah  in  person  to  the  Magistrate,  who 
tried  the  case,  was  held  to  be  the  complaint  of 
an  Excise-officer  within  the  meaning  of  s.  47, 
Excise  Act.  Muhammad  Bakhsh  v.  Emp- 
ress, 8  P.R.  1894,  Cr.  {6  &  7  P.R.  1894,  Or., 
B.)  [5:.,  12  Cr.  L.J.  94  =  9Ind.  Gas.  511=56 
P.L.R.  1911.] 

(23) — Ss.  35  and  49 — Preparation  of  "Lahan." 
— "  Lallan  "  is  not  a  fermented  liquor  within 
the  meaning  of  the  Excise  Act.  The  inference 
that  can  possibly  be  made  from  the  possession 
of  the  vessels  smelling  of  lahan  is  that  that  the 
accused  had  made  preparations  towards  manu- 
facturing liquor,  but  falling  short  of  an  attempt 
to  commit  an  offence  under  s.  35.  Partab 
Singh  v.  Empress,  29  P.R.  1884,  Cr. 

(24)— S.  36— See  No.  19,  supra. 
(25)— S.  38— See  No.  9,  supra. 
(26)— S.  39— See  No.  6,  supra. 

(27)— Ss.  39  and  il— Penal  Code,  s.  71— 
Illegal  possession  and  sale. — A  person  cannot 
be  convicted  of  illegal  possession  as  well  as  of 
illegal  sale  of  the  same  spirit.  QUEEN  Emp- 
BESS  V.  NGA  Ta  LOK,  L.B.R,  1872—1892,  350. 


1, — Imperial  ^c/s— continued. 

Act  XXII  of  1881  (Excise)— continued. 

(28)— S.  41 — Selling  of  surplus  drugs  to  new 
contractor  just  before  expiry  of  contract. — When 
a  contractor  of  drugs  sold,  just  before  the 
expiry  of  his  contract,  his  remaining  stock  or 
bhang  to  the  newly  appointed  contractor  for 
the  ensuing  year,  held,  that  he  had  not 
infringed  any  of  the  Rules  under  the  Excise 
Act.  Empress  v.  Muhammad  Rahim,  26  P. 
R.  1883,  Cr. 

(29) — S.  41 — Conviction  for  one  offence  by 
Magistrate  altered  into  one  for  another  offence 
by  Sessions  Court — High  Court — Acquittal. — A 
conviction  by  a  Magistrate  of  the  offence  of 
selling  illicit  opium  and  charas  was  altered  by 
the  lower  appellate  Court  into  one  for  posses- 
sion of  opium  and  charas.  The  Chief  Court  set 
aside  the  conviction  and  acquitted  the  accused, 
on  the  ground  that  there  was  no  sufficient 
evidence     to    convict    the     accused,      RaHIM 

Bakhsh  v.  Empress,  l  P.R.  1894,  Cr. 

(30)— S.  41 — Convictions  on  evidence  of  in- 
former.— The  Chief  Court,  on  revision,  set  aside 
a  conviction  for  an  illicit  sale  of  opium,  which 
depended  for  proof  upon  the  bare  statement  of 
a  hired  informer  of  the  cooly  class  without  any 
corroboration.  GHANTE  SHAH  v.  LALJI 
Pershad,  2  P.R   1894,  Cr. 

(31) — S.  41 — Power  to  arrest  and  send  accus- 
ed before  Magistrate— Illegal  arrest  if  i7ivali- 
dates  trial. — Under  this  section  the  power  to 
arrest  includes  the  power  to  send  the  accused 
before  a  Magistrate.  Prosecutions  can,  there- 
fore, be  instituted  on  the  report  of  an  officer 
empowered  under  ss.  37  and  38  in  cases  in 
which  he  has  arrested  or  caused  the  arrest  of 
the  accused.  Held,  also,  that  an  illegal  arrest 
does  not  invalidate  the  trial.  AH  HiN  v. 
Queen-Empress.  U.B.R.  1897—1901,  Yol.  I, 
182. 

(32)  — 8.  41— See  Nos.  7,  8,  10,  27,  supra. 

(33) — Ss.  41  and  4c7  —  Offence  tmdp.r  the  Act 
— Complaint  by  whom  to  be  made. — No  offence 
under  the  Excise  Act,  Chap.  VII,  is  cognizable 
by  the  police,  within  the  meaning  of  s.  4,  Grim. 
Pro,  Code,  and  no  information  by  the  police  or 
by  a  person  other  than  the  Collector  or  Excise 
officer  can  give  a  criminal  Court  jurisdiction  to 
enquire  into  an  alleged  offence  under  the  Act. 
The  absence  of  a  complaint  either  by  the  Collec- 
tor or  Excise  officer  is  a  defect  to  which  the 
provisions  of  s.  537  does  not  apply.  KlRPAL 
Singh  v.  Empress,  28  P.R.  1883,  Cr.  [R., 
7  P.R   1888,  Cr.] 

(84)- S.  42— See  No.  8,  supra. 

(35)— Ss.  42  and  ^9— Abetment  —  Sale  in 
breach  of  license  by  servant. — A  servant  of  a 
licensed  liquor  vendor  sold  liquor  in  contraven- 
tion of  the  conditions  of  the  license  without  his 
master's  knowledge.  Held,  the  master  cannot 
be  convicted  under  s.  42  of  the  Act  for  the  breach 
of  the  conditions  of  the  license.  AH  Shein  v. 
queen-Empress,  L.B  R.  1872—1892,  373. 
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i.— Imperial  -4 c/s— continued. 

Act  XXII  of  1881  (Excise) — concluded. 

(36) — S,  47 — Possession  and  sale  of  Chandu — 
Evidence  of  sale-  —  Several  persons  were  found 
together  in  a  room,  some  of  them  smoking 
chandu,  and  jars  containing  about  5  tolas  of 
cliandu,  seven  head  rests,  and  the  usual  para- 
.  pbernalia  of  the  chandu  don  v?ere  also  found  in 
the  room.  Held  that  the  circumstanoes  disclos- 
ed led  up  to  one  inference  only,  namely,  that 
the  chandu  found  was  exposed  for  sale,  and 
that  the  persons  found  in  the  den  were  persons 
to  whom  it  was  being  sold  for  smoking  pur- 
poses. King  Emperor  v.  Bakir,  A.W.N. 
1902.  17.  ID^st..  7  A.L.J.  25  =  U  Or.  L.J.  138 
=  5  Ind.Cns.  450.] 

(37) — S.  ^1— Court  takinq  cognizance  of  off- 
ence on  report  of  Excise  officer — Police  officer 
invested  with  certain  powers  of  Excise  officer — 
Court  acting  o»  report  of  such  officer,  Dewa 
SINGH  V.  Empress,  4  PR.  1893,  Cr.  (15  P.K. 
1887,  Cr.,  R  )    [F.,  8   PR.  1901  Cr.]      See  also 

Mangal  Singh  v.  EMPfiEss,.8  P.R.ISS*.  Cr. 

(38) -S,  47-5:^6  Nos.  14,  19,  20,  22,  23, 
supra. 

(39) — S.  49 — Sale  of  liquor  in  breach  of  license 
to  European  soldier, -It  is  only  when  the  licensee 
knows  that  the  vendee  is  a  European  soldier 
or  a  Burman  that  he  is  forbidden  to  sell  to 
him.  Queen-Empress  v.  ahyu  (i)  Private 
P  Tiernay  (2)  U.B.R  1897—1901,  Vol.  I,  184. 

(40) -S.  49  — See  Nos.  22,  23  35,  supra. 

(41) — Ss.  49  ajid  52 — Bolder  of  out-still  license 
leaving  shops  in  charge  ol  servant, —  Where  the 
holder  of  an  out-still  license  left,  his  servant  in 
charge  of  his  shop  during  his  temporary  absence 
to  sell  his  liquor  to  customers,  which  the  ser- 
vant accordingly  did,  h'.li,  that  neither  the 
licensee  nor  his  servant  was  guilty  of  any 
ofience  under  Act  XXII  of  1881.  QUEEN- 
Empress  v.  Gumnan,  A.W.N.  1894,  201. 

(42) — Ss.  49,52 — License  to  sell  liquor — Tari. 
— There  is  no  license  in  Upper  Burma  to  sell 
any  liquor,  except  tart,  to  a  Burman,  and  coa- 
sequeai-ly  any  person,  whether  a  licensee  or  not, 
who  sells  foreign  spirit  etc.,  to  a  Burman,  sells 
in  contravention  of  s.  21  and  thereby  commits 
the  ofieuce  defined  in  s.  49.  Therefore,  as  a 
penalty  is  provided  in  s  49,  that  section  and 
not  s.  52  is  applicable  to  such  illicit  sale.  A. 
Hein  v.  Queen  Empress,  U.B.R.  1897— 
1901,  Vol   I,  189. 

(48)— S,  52-See  Nos.  41,  42,  supra. 
Act  lY  of  S882  (Transfer  of  Property). 

[Am  ,  ACT  III  OF  1835  ;  REP.  IN  PT.  AND 
AM.,  ACT  II  OF  IQOO  ;  SS.  1,  59,  69,  107,  117 
AM  ,  ACT  VI  OF  1904  ;  SS.  85—90,  92-94,  96, 
97,  99  REP.  S.  100  REP.  IN  PT. .  ACT  V  OF  1908. 
APPLICATION  OF  CERTAIN  SECTIONS  EXT., 
Act  XIII  OF  1889,  S.  82  (I)  ;  EBP.  AS  TO 
Cbown  grants.  Act  XV  of  1895.] 


I.— Imperial  4c/s— continued. 

Act  lY  of  1882  (Transfer  of  Property)— concW. 

(1)  8s,  3,  136 — Actionable  claim — Purchase 
by  pleader  —  Professional  misconduct — See 
Legal  practitioners  —  Pleader  and 
Client,  37  M.  238  =  23  M  L.J.  447  =  1912. 
M.W.N.  1029  =  12  M.LT.  615  =  13  Cr.  L.J.  800 
=  17  Ind.  Gas.  544, 

(2)— S.  54  — See  ACT  T  OF  1879,  s.  3.  sub- 
s.  13,  27  C.  587  =  4  C.W.N.  524. 

(3)— S.  55— See  CHEATING— GENERAL,  27 
A.  56l  =  A.W.N.  1905,98  =  2  A.L.J.  268  =  2  Cr. 
L.J.  218. 

(4)— S.  83— See  SANCTION  TO  PROSECUTE 
—  Conditions  Requisite  for  grant  of 
Sanction,  etc,  A.W.N.  1895,  145. 

(5)— S.  136— Sfe  No.  1,  supra. 
Act  Y  of  18S2  (Easements). 

[S.  14  amended  Act  XII  of  1891,  ex- 
tended TO  Bombay  and  the  U.  P.  act 
VIII  of  1891  ] 

S.  24 — Entry  on  Railway  premises  by  domin- 
ant owner  to  effect  necessary  repairs,  if  an 
offence— See  ACT  IX  OF  1890,  a,  122,  22  B. 
625. 

Act  YI  of  1882  (Companies); 

[Rep.  act  VII  OF  1913.] 

(1) — Construction  of  words.  —  The  Indian 
Companies  Act  cannot  be  properly  resorted  to 
for  determining  the  meaning  of  words  in  the 
Municipal  Act,  as  the  two  Acts  are  not  in  pari 
materia,      MYLAPORE     HINDU     PERMANENT 

Fund  v.  Corporation  of  Madras,  3  M.L. 
T.  400  =  18  M.L.J.  349  =  31  M.  408. 

(2) — Table  A — Banking  Companies  limited  by 
shares — Payment  of  dividends  from  deposits. — 
Banking  Companies  limited  by  shares,  when 
they  do  not  register  articles  of  association  of 
their  own,  shall  be  bound  by  Table  A  of  Act 
VI  of  1882.  The  business  of  the  Company  is 
under  the  sole  and  exclusive  management  of  the 
Directors.  The  Directors  are  bound  not  to  pay 
dividends  out  of  anything  except  the  profits  of 
the  Company.  They  are  not  entitled  to  pay 
dividends  to  share-holders  out  of  deposits, 
because  when  a  Bank  takes  a  deposit,  it  takes  it 
on  the  understanding  that  the  deposit  is  not  to 
be  used  to  pay  dividends  to  share-holders  at  the 
time  when  the  Bank  is  insolvent  and  cannot 
lawfully  pay  dividends.  If  the  Directors  pay 
dividends  out  of  such  deposits  they  are  guilty 
under  s.  409,  as  the  money  so  deposited  is  "pro- 
perty" of  the  Bank  within  the  meaning  of 
s.  309,  though  not  of  the  depositors,  they  being 
not  entitled  to  receive  the  specific  rupees  they 
have  paid  and  as  the  share-holders  including 
the  Directors  have  wrongfully  gained,  though 
it  is  doubtful  whether  such  payment  can  ba 
regarded  as  causing  wrongful  loss  to  the  Bank. 
But  the  Manager,  Assistant  Manager  and 
Accountant,  although, not  being  entrusted  with 
such  property,  they  may  not  be  directly  guilty 
of  an  offence  under  s.  409,  may  yet  be  guilty  o 
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1.— Imperial  Acts — continued, 

ActYIof  1882  (Companies) — continued. 

abetment,  by  conspiring  with  the  Directors  in 
the  illegal  payment  of  the  dividend.  QUEEN- 
Emprbss  v.  Moss,  16  A.  88  =  A.W.N.  1894,23, 

(3)-See  Mad.  Act  III  OF  1904,  sch.  V,  3 
M.L.T.  400  =  18  M.L.J.  349  =  31  M.  408  =  9  Cr. 
LJ.  68. 

(4,  5) — S.  35 — Fine  to  be  levied  under  the  section 
— Crim.  Pro.  Code  (1882),  s.  32 — Omission  to 
duly  stamp  share  warrants — Distmctio7i  between 
"  forfeit"  and  ^'penalty". — If  an  ofience  under 
s.  35  of  the  AoC  is  proved,  the  Magistrate  is 
bound  tc  impose  a  fine  of  Rs.  500  in  respect  of 
each  offence  of  issuing  a  share  warrant  not  duly 
stamped.  The  taol  that  s.  32  of  the  Crim. 
Pro.  Code,  gives  the  Magistrate  power  only  to 
inflict  a  fine  of  Rs,  1,000  will  not  affect  the 
Magistrate's  jurisdiction  to  impose  a  fine  of 
more  than  Rs.  1,000  in  a  case  where  more  than 
two  share  warrants  not  duly  stamped  have  been 
issued.  An  omission  to  stamp  a  share  warrant 
is  an  oSeijce  under  the  Act,  punishable  by  a 
penalty,  A  Magistrate  has  jurisdiction  to  en- 
force its  payment.  No  distinction  can  be  drawn 
between  the  word  "  forfeit  "  in  s.  35  and  the 
word  "  penalty"  in  the  other  section  of  the  Act. 

Quben-Empbess  v.  Moore,  20  c.  676.    [fi., 

35  A.  173  =  11  A.L.J.  196  =  18  Ind.  Cas.  665  = 
14  Cr.  L.J.  105.] 

(6) — Ss.  48  and  50 — Officers  of  Company  re- 
signing their  positions  as  such  without  resigning 
directorships — Liability  under  s.  50  not  affected 
— Plea  0/  ignorance  of  law.  —  Where  a  piid 
Managing  Director  and  the  Chief  Secretary  of 
a  Company  were  prosecuted  for  an  offence  under 
s.  48,  and  convicted  under  s.  50,  Companies 
Act,  Held,  that  the  fact  of  their  having  re- 
signed their  positions  as  Managing  Director  and 
Chief  Secretary,  before  the  prosecution  was 
started,  without  resigning  thereby  their  posts 
as  directors,  would  not  free  them  from  their 
liability  under  s.  50  of  the  Act,  The  plea  of 
ignorance  of  iaw  cannot  be  accepted.  CHHA- 
BID  Das  V.  Emperor,  164  P  L.R.  1914  =  15 
Cr.  L.J.  300  =  23  lad.  Cas.  508  =  38  P.W.R. 
1914,  Cr. 

(7)— S.  50— See  No,  6,  supra. 

(8) — Ss.  55,  56 — Bight  of  share-holders  to 
inspect  the  register  of  share-holders.  — JJader 
3.  55,  every  share  holder,  without  payment, 
and  every  member  of  the  public,  on  payment, 
is  entitled  to  inspect  the  register  of  members  of 
the  company  during  business-bours,  except 
when  the  register  is  closed  under  s.  56,  and 
"  subject  to  such  reasonable  restriction  as  the 
company  in  general  meeting  may  impose." 
Where  the  share-nolders,  in  general  meeting, 
have  not  placed  any  restriction  on  the  right  of 
inspection,  even  a  temporary  refusal  to  allow 
the  inspection,  on  the  ground  that  the  meeting 
of  the  directors  was  going  on,  will  render  the 
director  responsible  for  such  refusal  liable  to 
pay  the  penalty  prescribed  by  s.  55,  QUEEN- 
Empress  V,  BEER,  20  A.  126  =  A.W.N.  1897, 
223. 


I.— Imperial  Ac/s— oodtinued. 

Act  YI  of  1882  (Companies)— con^inuecJ. 

(9)— S.  56— See  No.  8,  supra. 

(10) — S.  74  ajid  Regulations  under  s.  220  (b) 
— Failure  to  file  balance-sheet — Eegistrar  only 
competent  to  prosecute — Power  of  High  Court  to 
interfere  in  a  pending  case  —  S.  439  of  the  Crim. 
Pro.  Code. — (1)  Held,  that,  under  the  regula- 
tions framed  by  the  Local  Government  under 
s,  220  (6)  of  Act  VI  of  1882,  the  Registrar  ia 
the  only  officer  authorised  for  instituting  and 
conducting  all  prosecutions  under  the  Act, 
specially  where  the  prosecutions  are  in  connec- 
tion with  breach  of  the  rules  relating  to  sub- 
mission of  balance-sheets  and  other  periodical 
returns.  So  a  ccmplaiut  under  s.  74  of  the 
Indian  Companies  Act  for  wilful  default  in 
filing  a  balance-sheet,  not  brought  by  the 
Registrar  but  by  a  Clerk  oi  his  office  and 
countersigned  by  the  Public  Prosecutor,  is  bad 
in  law  and  not  enteriainabie  by  a  Criminal 
Court,  (2)  Held,  also  that,  where,  by  any  iaw 
or  regulation,  a  certiiin  person  is  only  author- 
ized to  complain  about  a  particulur  offence, 
the  proceedings  of  a  Magistrate  based  on  a 
complaint  relating  to  that  offence,  made  by 
any  unauthorized  person,  are  ultra  vires  and 
liable  to  be  set  aside  on  revision  by  the  High 
Court  at  any  time  during  the  pendency  of  the 
case.  SHIB  DAS  v.  SaNGAM  LAL,  35  P.W.R, 
1910,  Cr,  =  8  Ind.  Cas.  190.  (20  P.W.R.  1908, 
Cr.,  1  P.W.R.  1909.  Cr..  3  P.W.R,  1909,  Or., 
R.) 

(11)— 'S.  74. —Complaint  against  Director  for 
failure  to  file  accounts  —Jurisdiction  of  Magis- 
trate.— A  Magist.rate  has  jurisdiction  to  enter- 
tain a  complaint  under  s.  74  of  the  Companies 
Act  against  a  director  of  a  Company  for  failure 
to  comply  with  the  provisions  of  that  section 
and  for  misappropriation  oi  money  or  falsifica- 
tion of  accounts,  but  ordinarily  a  Magistrate 
ought  to  be  chary  of  proceeding  except  after 
reference  to  the  Itegistrar  or  on  the  cimplaint 
of  responsible  persons.  SiDHESHWAR  GHOSE 
V.  King-Emperor.  8  A.L.J.  1260  =  12  Ind. 
Cas.  972  =  12  Cr.  L.J.  596, 

(12) — S  li—Filing  balance-sheet  within  year 
— Director  resigning  before  expiry  of  year — Not 
liable  for  failure  to  file — Mere  ceasing  to  hold 
necessT-ry  qualificationshxres,  effect  of —Vacation 
of  office  of  Directorship. — A  Company  is  not  by 
law  ooliged  to  file  a  balance-sheet  till  a  year 
from  its  registration  is  complete,  and  a  Direc- 
tor of  the  Company  who  resigns  office  before 
the  expiry  of  the  year  cannot  be  fixed  with 
liability  under  s.  74,  Companies  Act,  for  failure 
to  file  a  bilance-sheet  with  the  Registrar  of 
Joint  Stock  Companies.  Act  VI  of  1882  is  not 
precise  on  the  point,  but  under  E  iglish  Law 
the  mere  ceasing  to  hold  the  necessary  qualifi- 
cation shares  involves  vacation  of  his  office  by  a 
Director,  and  this  is  made  clear  by  s.  85  (2)  of 
the  new  Act  VII  of  1913.  CHANDAR  BHAN  v. 
Emperor.  15  Cr.  L  J.  380  =  23  Ind.  Cas.  748 
=  17  PR.  1914,  Cr.  =39  P.W.R.  1914,  Cp.  =  280 
P.L.R.  1914. 
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y. — Imperial  /tc^s —continued. 

Act  VI  of  1882  (Companies) — continued, 

(13)— S.  li  ~ Penalty  — Crim.Pro.Code,  s  439 
— Revision — GrimnoA  cise — Sentence,  enhance- 
ment of — Discretion  of  Chief  Court. — Held,  that 
the  penalty  provided  hy  s.  74  of  the  Companies 
Act,  18S'2,  is  a  fixed  and  not  a  maximum 
penaity.  The  Magistrate  sentenced  the  accused 
to  a  fine  of  Rs.  300  under  a.  74  of  the  Compa- 
nies Aut.  The  Crown  moved  for  enhancement 
of  the  fine.  Held,  also,  that,  tb  )Ugh  the  Chief 
Court  had  discretion  to  refuse  to  enhance  a 
sentence,  yet,  the  present  ca«e  was  one  in  which 
enhancement  was  neoossarv.  CROWN  v.  Lad\ 
Harkishan  Lal,  37  P.L  R.  1914  =  16  P  W.R. 
1914,  Cr.  =  13  Cr.  L  J  260  =  23  I^d.  Caa.  468 
=  19  P.R.  1914.  Cp.  (35  A.  173,  ■  F.;  19  P.  W.R. 
1910  =  63  P.L  R.  19L0,  29  P. W.R,  1913  =  58 
P.L.R.  19i3  7  PR  IS^sg.  17  PR.  189S,  19 
P.R.  1905,  Cr,  =  78  P.L.R.   1905.  R.) 

(14)  ~S.  74 — Summary  trial  of  case  under — 
Penalty  fixad  — L  >s^8r  pjn-iUy  —  Powers  of 
Magistrar,e—»?eeCRIM. Pro. Cods,  1899,  s.  '260, 
11  A.L  J.  195  =  18  Ind.  Oa^.  665  =  14  Cr.  L.J. 
105  =  35  A.  173. 

(15)— S  S2—Pelitio7i  under  s.  82  of  the  Act 
— Power  of  Magistrate  to  issue  loarrant — Grim. 
Pro.  God-^  (189S),  s.  190. — A  peGitioa  suoported 
by  an  affidavit  was  presented  to  a  District 
Magistral..:  nuders.  82  of  the  Indian  Companies 
Act.  The  Magistrate  did  not  deal  with  the 
petition  as  an  application  under  the  Indian 
Companies  Act,  but  having  the  petition  and 
the  affidavit  before  him  and  having  exiraiued 
the  peutianer  and  purporting  to  exercise  the 
powers  ounferred  up  )n  him  by  s.  190,  Ccim. 
Pro.  Code,  issued  warrants  for  arrest  and  search. 
Held  that,  as  there  was  no  allegation  either  in 
the  petition  or  affidavit  that  any  oSence,  as 
defined  by  s.  4  (o),  Crim  Pro.  Code,  had  been 
committed,  not  anychiug  lo  show  that  the 
Magistrate  had  information,  liuowledge  or 
suspicion  that  any  suQb  ofience  had  been  com- 
mitted, it  wa?  not  c  impetent  for  the  Magistrate 
to  proceed  under  s.  190  of  the  Crim.  Pro.  Code. 
In'  re  Palavesam  Pillai,  1  Weir  720  =  2 
Weip  46  =  2  Weir  149. 

(16) — S.  215  — FaZse  statements  in  balance 
sheet  before  toinding  up  of  Company  —B  ilance 
sheet  under  the  Companies  Act,  nature  of. — 
S.  215  of  Act  VI  of  1882  does  not  apply  to  false 
statements  contained  in  a  balance-sheet  pub- 
lished before  thocommancemant  of  the  winding 
up  of  a  Company.  Qubbn-EMPRESS  v.  MOSS, 
ISA.  88  =  A. W.N.  1894,  23. 

(17) — Balance-sheet  under  the  Indian  Com- 
panies Act,  nature  of. — The  balance-sheet  of  a 
Company  coming  under  the  Indian  Companies 
Act,  in  order  to  represent  the  assets  and  liabili- 
ties of  the  Company,  must  be  a  true  balance- 
sheet.  It  must  show  the  actual  condition  of  the 
Company.  It  is  not  sufficient  if  it  should 
accurately  show  the  state  of  the  account  books  ; 
it  must,  to  be  a  true  balance-sheet,  show  the 
actual  state  of  the  Company.  If  the  books  are 
false  and  th  ebalance-sheet  represents  the  books, 
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the  balance  sheet  is  also  false.  QUEEN- 
EMPRESS  V,  Moss,  16  A  88  =  A.W.N.  1894, 
23.  [£>.,  9  M.L.T.  20  =  8  Ind.  Cas.  325  =  11  Cr. 
L.J.  624] 

Act  Vlil  of  1882  (Indian  Penal  Code  Amend- 
ment). 

[Short  title  given,  Act  XIV  of  1897; 
Virtually  Amended,  act  X  of  ip86,  s.  21, 
Declared  in   force,  in  the    SonthaIi 

PARQAN..S,    Reg.      Ill    OP    1872,     S.    3,     AS 

amended  by  Reg.  Ill  of  1899,  s.  3.] 

(U— See  Sentence— Imprisonment  — 
Imprisonment  in  default  op  payment 

of  fine,  etc.,  6   A.  61. 

(2)— S.  1— See  PENAL  CODE.  s.  64,  L.B.R. 
1872—1892,  473. 

Act  XI  of  1832  (Indian  Tariff ). 

[REP.,  ACT  Vlll  OP  1894.] 

See  ACT  XI  OP  1878,"  4Cr.  L  J.  239. 

Act  Xli  of  1882  (Salt). 

[Rep.  in  pt.,  act  XX  of  1884  ;  Rep.  in 
PT.,  Act  xli  op  1891;  Rep.  in  pt.,  and 
am,,    act   XIX   OF   1890.    Declared    in 

force— IN  THE  SONTHAL  PARGANAS  (EX- 
CEPT S.  31),  REQ.III  OF  1872,  S  3,  AS  AMEND- 
ED BY  Reg.   ni  OF  1899,    S.  3  ;     IN     BRITISH 

Baluchistan,  Reg.  I  of  1890,  s.  3;  in 
Upper  Burma  (except  the  Shan  States) 
(SS.  1.  2.  6,  7  and  8  AND  CH.  IV),  ACT  XIII 
OP  1898,  S.  4.] 

(I) — S.  9 — Evasion  of  salt  duty — Laio  under 
which  punishable— Lower  Burma  Land  and 
Revenue  Act  (II  of  1876),  s.  39,  cl.  (c)  — When 
salt-duty  imposed  under  the  Salt  Act  has  not 
been  compounded  under  any  rules  made  under 
clause  (c)  of  s.  39  of  the  Lower  Burma  Land  and 
Revenue  Act  (II  of  1876),  and  payment  of  such 
dui:y  is  evaded,  the  prosecution  and  conviction 
may  be  under  s.  9  of  the  Salt  Act  (XII  of  1882), 
under  which  the  duty  ig  primarily  imposed,  or 
under  s.  39  of  the  Land  R-venue  Act  (II  of 
1876;,  with  reference  to  any  rules  made  under 
s.  39,  clause  (c)  of  the  Land  Revenue  Act,  for 
composition  with  licensees.  QUEEN  EMPRESS 
V.  SHWB  TheIN,   L.B  R.  1893—1900,  252. 

(2) — S.  9 — Liabilitu  of  licensee  of  salt  factory. 
— Tne  licensee  of  a  salt  factory  is  criminally 
liable  for  any  evasion  of  payment  of  salt  duty, 
unless  he  can  show  not  only  that  he  is  personally 
unaware  of  the  evasion  but  that  he  has  exercised 
all  proper  precautions  against  such  an  event 
happening  in  his  factory.  In  the  matter  of  the 
petition  of  Lati  RAM,  A.W.N.  1891,  181. 

(3) — S.  11 — Limitation. — The  general  law  of 
limitation  and  its  schedules  are  chiefly  intended 
for  civil  matters.  The  complaint  of  a  criminal 
ofience  is  not  a  suit  or  application  within  the 
meaning  of  a.  18,  Limitation  Act,  and  the 
peremptory  terms  of  s.  11  of  Act  XII  of  1882 
are  not  affected  by  that  section.  QUEBN- 
EMPRESS  V.  NAGBSHAPPA  PAI,  20  B.  543. 
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I.  — Imperial  i4c/s— continued. 

Act  XIY  of  1882  (Code  of  Civil  Procedure). 

[REP.,  Act  V  OF  1903.] 

(1) — Decree  ordering  wife  to  return  to  husband 
— Eniorcing  decree  under  a  suit  for  restitution 
oi conjugal  rights  againstlwije— Imprisonment, — 
Qucere  : — Whether,  under  the  present  procedure 
the  Court  can  enforce  its  order  upon  a  wife  to 
return  to  her  husband's  by  giving  her  over 
bodily  into  her  husband's  hands.  Such  dis- 
obedience v?ould  seem  to  fajl  within  s.  200  of  the 
Code,  and  to  be  enforceable  only  by  imprison- 
ment, or  attachment  of  property,  or  both. 
MOONSHEE    BUZLOOR    RUHREM     v.   SHUM- 

sooNNissA  Begum,  and  Judoonath  Bose 
V.  Shumsoonnissa  Begum,  8  W.R.P.C.  3  = 

11  MIA.  551. 

(1-a) — Depositions  before  Land  Registration 
Deputy  Collector  to  be  taken  as  directed  in  the 
Civ.  Pro.  Code— See  BpN.  ACT  VII  OF  1876, 
s.  88,  11  C.W.N.  470  =  5  Cr.  L.J.  281. 

(2)— See  CRIM.  PRO.  CODE,  1898,  ss.  439, 
476,  26  A.  249  =  A.W.N.  1904,  15. 

(3)— See  WARRANT,  3  C.W.N.  605. 

(4)— S.  13— See  RES  JUDICATA,  14  Bur.  L. 
R.  259  =  4  L.B.R.  337. 

(5)— S.  25 -See  ACT  XVIII  OF  1879,  ss.  13, 
14,  41  P.R.  1888,  Cr. 

(6)— 8.  30— Specific  Relief  Act  (I  of  1877), 
s.  42 — Claim  of  private  right  by  plaintiS  over 
land  — Claim  cf  public  right,  by  defendants — 
Cause  of  action — Parties — Persons  claiming 
public  right  are  alone  necessary  parties — Civ. 
Pro.  Code  (Act  XIV  of  1882),  s.  30— Irregularity 
in  not  recording  formal  order — See  GRIM.  PRO. 
CODE,  1898.  s.  133,  6  Ind.  Cas.  46. 

(7)— Ss.  51,  115— See  FALSE  EVIDENCE,  6 
A.  626. 

(8)— S.  52— See  FALSE  EVIDENCE,  27  P. 
R.  1894,  Or. 

(9)— S. 70— See  Crim.  Pro.  Code  (1698), 
s.  332,  A.W.N.  1899,   13. 

(9-a)— S.  115— See  No.  7,  supra. 

(10)— S.    174-  See   CONTEMPT    OF  COURT 

12  B.  63. 

(11)— Ss.  194,  195  and  647— See  SESSIONS 
Judge,  Jurisdiction  of,  26  M.  596  =  13  M. 
L.J.  272. 

(11-a)— S.  195— See  No,  IL,  supra. 

(12)— S.  251— See  Penal  CODE,  ss.  353, 
149,  31  C.  424. 

(13)— S.  258— See  False  Evidence,  lo  B. 
288. 

(14)— 8.  258— See  PENAL  CODE,  s.  210.  16 
C.  126, 

(15)— 8s.  258,  643— See  PENAL  CODE,  s.  210, 
4  M.  325. 

(16)— S.  268— See  PENAL  CODE,  s.  188, 
U.B.R.  1909,  2nd  Quarter,  Penal  Code,  23. 
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— continued. 

(17)— S.  269— See  PENAL  CODE,  s.  186,  L.B. 
R.  1872—1892,  336. 

(18)  S.  274— See  Criminal  Misappropri- 
ation, 22  M.  151  =  1  Weir  424. 

(19)— S.  318— See  CRIMINAL  TRESPASS,  I 
C.L.J.  104. 

(20)— Civ.  Pro.  Code,  s.  3.37  (n]— Scope  of  the 
section  — The  accused,  a  judgment-debtor,  was 
arrested  and  produced  before  the  District  Mun- 
siff,  who  granted  him  five  days'  time  for  the 
payment  of  the  judgment-debt,  and  also  ordered 
the  process-server  to  keep  him  in  custody  till 
then.  The  accused  escaped  from  the  custody. 
Held,  that  the  language  of  s.  337  (a)  would  be 
wide  enough  to  cover  the  case  and  that,  under 
cl.  3  of  tbe  section,  the  District  Munsiff  was 
authorized  to  leave  the  judgment-debtor  in  the 
custody  of  the  process  server.  The  accused, 
therefore,  was  guilty  of  escaping  from  lawful 
custody.  In  re  Ariyappa  Mudali.  1  Weir 
717. 

(21)— Ss.  350  and  3b9— Power  of  Court  to 
send  insoh>ent  to  Magistrate  en  an  enquiry 
independent  of  that  under  s.  350,  Civ-  Pro.  Code, 
1882. — Where,  on  an  application  for  declaring 
the  petitioner  an  insolvent,  an  enquiry  is  held 
under  s.  350,  and  an  order  is  passed  under 
s.  351,  declaring  tbe  petitioner  an  insolvent,  the 
Court  has  no  jurisdiction  to  make  a  fresh 
enquiry  under  s.  359  and  to  send  the  petitioner 
to  a  Magistrate  upon  the  basis  of  such  fresh 
enquiry.  Though  s.  359  does  not  say  "that  ao 
application  under  that  section  must  be  made  at 
the  hearing  under  s.  350  or  soon  thereafter,  any 
order,  under  that  section  (s.  359),  must  be  based 
on  the  findings  arrived  at  in  an  enquiry  under 
9.  350  No  new  enquiry  is  contemplated  by 
S.  .359.  NARASAYYA  V.  SUBBAYYA,  15  M.L.J. 
12. 

(22,  23)— S.  359—  Misconduct  of  debtor- 
Offence—  Imprisonment  by  Civil  Court,  nature 
of. — Although  the  misconduct  of  a  debtor  is 
rendered  punishable  by  the  Civil  Court  only  at 
the  instance  of  a  creditor,  it  is  none  the  less 
a  criminal  offence,  and  the  oSender,  when  sen- 
tenced to  be  imprisoned,  should  be  confined  in 
the  criminal,  not  in  the  civil,  jail.  Civil  Courts, 
when  sentencing  an  ofiecder  to  imprisonment 
under  s.  369  of  the  Civ.  Pro.  Code,  should 
specify  in  the  warrant,  which  should  be  address- 
ed to  the  officer  in  charge  of  the  criminal  jail, 
whether  tbe  imprisonment  awarded  is  simple  or 
rigorous.  The  imprisonment  which  tbe  Civil 
Court  is  empowered  to  award  under  s.  359,  Civ. 
Pro.  Code,  may    be   either   rigorous   or  simple. 

High    Court   Proceedings,   22nd    Sept. 
1879,  No.  1572,  1  Weir  718. 

(24)— 8.  359— See  No.  21,  supra. 

(25) — Ss.  359  and  662 —  Imprisonment  of 
debtor  under  s.  359,  Civ.  Pro.  Code — Power  of 
High  Court  to  order  the  creditor  to  provide  for 
maintenance. — The  High  Court  has  no  power 
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under  s.  652,  Civ.  Pro.  Code,  to  frame  a  rule 
imposing  on  a  creditor  the  obligation  to  provide 
for  the  mainteaance  of  a  debtor  imprisoned, 
under  s,  359.  Civ.  Pro,  Code,  the  powers  con- 
ferred by  s.  652  being  restricted  to  matters  of 
procedure.  HIGH  COURT  PROCEEDINGS,  22nd 
Sept.  1879,  No.  1572,  1  Weir  718. 

(26)— S.  366  —  See  PRIVATE  DEFENCE, 
RIGHT  OF,  2C.P.L.R.  73. 

(27)— Ss.  475,  481  — See  WRONGFUL  CON- 
FINEMENT, 4  L.B.R.  253  =  8  Cr.  L.J.  68. 

(27-a)— S.  481— iSee  No.  27,   supra. 

(28)— Ss.  503,  505  — See  CRIM.  PRO.  CODE, 
s.  145,  22  A.  214  =  A.  W.N.  1900,  22. 

(29)— S.  505— See  No.  28,  supra. 
(29-a)— S,  563— See  No.  36,  supra. 
129-6) -S.  569- See  No.  36,  supra. 

(30)— Ss.  588  (29),  651— Conviction  for  escape 
from  Idwful  custody — Appeal. — Whether  a  per- 
son who  has  been  convicted  under  s.  651,  for 
escaping  from  lawful  custody  and  has  been  sen- 
tenced for  one  month,  has  the  right  of  appeal 
under  s.  583  (29),  Civ.  Pro.  Code.  EMPRESS 
OF  INDIA  v.  AMAR  NATH,  5  A.  318.  [F.,  27 
A.  258  =  1  A.L.J.  595  =  A.W.N.  1904,  229.] 

(31)— S.  591— See  CONTEMPT  OF  CoURT, 
7  B.  5. 

(32)— S.  622— See  HIGH  COURT,  JURISDIC- 
TION OF— Revisionad  Powers  of  high 
Court,  i  a.  L.  J.  481  =  A  W.  N.  1904,  170,  8 
C.WN.  73. 

(33)— S.  622— High  Court's  power  of  revision 
of  District  Judge's  appellate  order  granting 
sanction  to  prosecute— See  SANCTION  TO  PRO- 
SECUTE —  AUTHORITIES  COMPETENT  TO 
GRANT  SANCTION,  ETC.,  6  O.C.  2l6. 

(34)— S.  622— See  SANCTION  TO  PROSECUTE 
—AUTHORITIES  COMPETENT  TO  GRANT 
SANCTION,  ETC.,  3  A.  508,  30  A.  38  =  9  Cr, 
L.J.  39=1  lad.  Cas.  569  =  5  A.L.J.  749  = 
A.W.N.   1908,   273,    26  M.    139  =  2  Weir    197  = 

2  V\'eir  577,  3  A.L.J.  394  =  A.W.N  1906,  103  = 

3  Cr.L.J.  400  =  1  M.L.T.  219  =  28  A.  554. 

(35)— S.  622— S^e  SANCTION  TO  PROSECUTE 
—REVOCATION  OF  SANCTION,  10  CW.N.  1026 
=  4  Cr.L.J.  168, 

(36)— Ss.  622,  647,  568,  569—  Revisibility 
of  proceedings  under  s.  195,  Crim.  Pro.  Code, 
before  Judges  of  Civil  Courts— See  SANCTION 
TO  PROSECUTE— AUTHORITIES  COMPETENT 
TO  GRANT  SANCTION,  ETC.,  2  M.L.T.  84  =  17 
M.L.J.  123  =  5  Cr.L.J.  288  =  30  M.  311. 

(37) — S.  640 — Commission  toexamine  witness- 
es.— In  an  application  to  examine  the  plaintifi 
under  commission,  it  was  admitted  that  she 
had  appeared  personally  in  the  Police  Court  and 
had  been  examined  by  the  Magistrate.  Ordered 
that  a  commissioa  do  issue  to  examine    the 
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plaintiff.     ProVAT      KumaREE      DASSBE    v. 
OPURA  KISSEN  sett,  3  C.WN.  753. 

(37-a)— S.  642— See  Arrest,  4  A.  27. 

(38)— S.  643— See  Crim.  Pro.  Code  (1898), 
ss.  435.  476,4  0.0.  96. 

(38-a)— S.  643— See  CRIM.  PRO. CODE  (1898), 
s.  476,  1  C.  450. 

(39)— S.  643— See  FALSE  EVIDENCE,  30  P. 
R.  1888,  Cr. 

(40)— S.  643— See  HIGH  COURT,  JURISDIC- 
TION OF— General,  23  C.  532. 

(41)— S.  643— See  SANCTION  TO  PROSECUTE 
—  CONDITIONS  REQUISITE  FOK  GRANT  OF 
SANCTION,  ETC.,  23  0.  532. 

(42)  -S.  643  -See  S.^NCTION  TO  PROSECUTE 

—Expiry  of  Sanction  and  Limitation, 
7  A.  871,  P.B.  =  A,W.N.  1885,  267. 

(42-a)— 8.  643— See  No.  15,  supra. 

(43)— S.  6il— Effect  of.— The  effect  of  s.  647. 
Civ-  Pro.  Code,  is  not  to  make  the  provisions  of 
the  Civ.  Pro,  Code  applicable  to  proceedings 
under  s.  195,  Crim.  Pro.  Code,  which  are  of  a 
criminal,  rather  than  a  civil,  nature.  RAMA 
AIYAR  V  VENKATACHALA  PADAYACHI,  30  M. 
311  =  2  M.L.T.  84  =  17  M.L  J  123  =  5  Cr.L  J. 
288.  [ApvL,  11  Cr.L  J  280  =  5  Ind.  Cas,  881  = 
20  M.L.J.  102  =  7  M.L.T.  128  =  33  M.  90.] 

(44)— S.  647— See  Nos.  11  and  36,  supra. 

(45) — S.  651 — Arrest  of  judgment-debtor — 
Warratit. —  The  officer  arresting  a  judgment- 
debtor  must  have  the  warrant  of  arrest  in  his 
possession  at  the  time  of  making  the  arrest, 
otherwise  it  is  illegal.  The  escape  of  the  judg- 
ment-debtor from  the  custody  of  the  person 
apprehending  without  the  warrant  is  not  punish- 
able under  s.  651  of  the  Civ.  Pro.  Code, 
Empress  of  India  v.  Amar  Nath,  5  A.  318 
=  A.W.N.  1883,  54.  [F.,  27  A.  258  =  1  A.L.J. 
595  =  A.W.N.  1904.  229.] 

(46)— S.  651— See  Penal  Code,  ss,  224  and 
225,  1  Weir  211, 

(47j— S.  651— See  No.  30,  supra. 

Act  XY  of  1882   (Prenidency    Small  Causes 
Courts). 

[Rep.  in  part,  act  Xll  op  I89i;  Act 

VII  OF  1896;  Rep.  IN  PART  AND  AMENDED, 
ACT  I  OF  1895;;  AMENDED  ;  ACT  VII  OF  1892, 
S.  12  ;  ACT  III  OF  1899,  8S,  28,  39  (2),  69  ; 
AMENDED  ACT  IV  OF  1906,  S.  3,  LAST  PARA 
REPEALING  ACT  V  OF  1908.] 

(1)— 8,  35— See  SANCTION  TO    PROSECUTE 

-^Revocation  of  sanction,  27  B,  130  =  4 
Bom.  L.R.  940. 

(2) — S.  56 — Room  in  chawl  rented  by  a  parti- 
cular person — Dwelling. — Whether  a  room  in  a 
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chiwl  rented  by  a  particular  person  is  the 
dwelling  house  of  that  person,  and  its  outer 
door  au  outer  dnor  whioh  a  bailifi  who  has 
entered   the   chaiol   cannot  break    open    under 

s.  56  Queen-Empress  v.  Kaikhusro 
CUESEDJI,    Rat.  Un.  Cr.  C.  949. 

Act  XX  of  1882  (Indian  Paper  Currency). 

[Eep.,  Act  III  OF  1905.] 

(D— S.  16— Contract  Act  (IX  of  1872),  s.  108 
— Ctimncy  note  —  Legal  tender  —  Bona  fide 
transfer.— JJnier  s.  16  of  the  Paper  Currency 
Act,  18S2,  currency  notes  are  legal  tender  with- 
in the  circles  of  issue  and  cannot  be  treated  as 
ordinary  articles  of  moveable  property.  Trans- 
fer of  a  currency  note  for  money  cannot  be 
called  a  sale  of  the  note  within  the  meaning  of 
the  Contract  Act.  Where  the  Criminal  Court 
directed  the  plaintifi,  a  bona  fide  holder  of  a 
currency  note  stolen  from  the  complainant,  to 
make  over  the  same  to  him  and  the  plaintiff 
sued  the  defendant  who  had  passed  the  note  to 
the  plaintifi.  Held,  that  the  defendant  being;  a 
bo7ia  fide  holder  the  suit  did  not  lie.  The 
order  of  the  Criminal  Court  was  wrong  but  it 
did  not  give  a  claim  to  the  plaintifi  which  he 
did  not  possess.  DASAUNDHI  v.  IMAMUD- 
DIN,  115  P.L.R.  1901  =  18  PR.  1903.  CiY. 

Act  XXI  of  1883  (Emigration). 
[Rep.  in  pt.  and  am.,  Act  XVJII  of  1890, 

AM.,    ACT  I  OF  1896;  AM..  ACT  Vll  OF    1897. 

Preamble  and  s.  6  am.,  s.  i05,  PEOViso(a); 
EEP.   CH.     XIV   added,    act    X    OP    1902. 

8.  108;  am.,  s.  11-2-a,  ins.,  act  xii  of  1901. 
Meaning  of  "  India  "  decdaeed,  s.  6  (2), 

PEOV.  eep.,  S.  6A,  INS..  S.   18  (1)  AM.,  80  (1) 

eep;  in  pt.  and  am,,  act  XII  of  1908  ;  Rep. 
(except  in  sonthal  paeganas),  act  XVII 
of  1908  ;  Declaeed  in  foece  in  the  Son- 
thal parganas.  Reg.  Ill  of  1872,  s.  3,  as 
amended  by  Reg  III  of  1899,  s.  3  ] 

(1)— As  amended  by  Act  IX  of  1902),  ss.  6, 
107,  111 — Magistrate— Magistrate,  Fvst  Class, 
in  s.  Ill,  includes  Presidency  Magistrate — 
Agreement  with  native  of  India  to  depart  out  of 
India  by  sea  to  work  as  an  artizan—  Agreement 
made  without  the  permission  of  the  Protector  of 
Emigrants  -  Liability  of  master  for  crivtinal 
acts  done  bu  strvant  on  the  master's  behalf — 
Master  liable  for  agreements  entered  vHo  on  his 
behalf  by  hia  f.ervant  in  violation  of  s.  Ill — 
Protector  of  Emigrants  has  power  to  impose  rea- 
sonable terms  before  issuing  permission! — Stim- 
mons,  isaue  of— Fresh  summons  issued  on  the 
same  information — Irregularity  in  procedure — 
Grim.  Pro.  Code  (1898),  s.  537.— The  term 
"Magistrate  of  the  first  class  "  used  in  s.  Ill  of 
the  Emigration  Act,  1883.  means  a  Magis- 
trate appointed  to  exercise  the  highest  Magis- 
terial powers,  ordinarily  prescribed  by  the 
Crim.  Pro.  Code,  within  his  jurisdiction  and 
includes  a  Presidency  Magistrate.  Where,  on 
an  information,   a  summons  is  issued  to  the 
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accused,  and  owing  to  its  disclosing  no  oSence, 
a  fresh  summons  is  issued  without  any  fresh 
or  supplemental  information,  the  error,  omis- 
sion or  irregularity  in  the  fresh  summons,  is 
not  sufiBcient,  under  s.  537  of  the  Crim.  Pro. 
Code,  to  upset  the  finding  and  sentence,  unless 
it  has  in  fact  occasioned  "  a  failure  of  justice," 
that  is.  unless  it  has  unfairly  aSected  the 
accused's  defence  on  the  merits.  Sub-section 
1  of  9.  Ill  of  the  Emigration  Act  hits  at  not 
merely  entering  into  an  agreement,  but  aiso  at 
any  attempt  to  enter  into  it.  An  attempt 
consists  in  some  external  act,  which  shows 
that  progress  is  made  in  the  direction  of  it,  or 
towards  maturing  and  efiecting  it,  that  is, 
something  tangible  and  ostensible,  of  which 
the  law  can  take  hold,  which  can  be  alleged 
and  proved.  Where  a  penal  statute  has  been 
infringed  by  servants,  and  criminal  proceedings 
are  taken  against  the  master,  although  it  lies 
upon  the  prosecutor  to  establish  the  master's 
liability,  yet  the  question  whether  he  is  liable 
tucDS  necessarily  upon  what  is  the  true  con- 
struction to  be  placed  upon  the  statute.  The 
statute  should  be  construed  not  merely  with 
reference  to  its  language,  but  also  its  subject- 
matter  and  object.  Sub  section  1  of  s,  111  of 
the  Emigration  Act,  1883,  does  not  break  in 
upon  the  rule  of  law  embodied  ic  the  maxim 
qui  per  aUum  facit  per  seipsum  facre  videtur 
(he  who  does  an  act  through  another  is  deemed 
in  law  to  do  it  himself).  The  word  "whoever" 
in  the  clause  is  '  whoever  either  by  himself  or 
through  his  agent,'  In  other  words,  the  Act 
leaves  untouched  the  right  of  every  person  to 
enter  into  such  agreements  through  an  agent. 
It  merely  provides  that  such  agreements  shall 
not  be  entered  into,  without  the  previous  per- 
mission of  the  Local  Government.  The  inten- 
tion of  the  section  is  to  hold  the  master  liable 
for  his  servant's  act,  provided  the  act  was  done 
by  the  servant  so  as  to  bind  the  mister  accord- 
ing to  the  law  of  contract.  The  coupling  of 
the  word  "  CDuditious  "  with  the  word  "  terms" 
in  s.  107  of  the  Act  makes  out  the  intention  of 
the  Legislature  to  be  that  the  officer  authorised 
to  grant  the  permission  should  have  power 
to  impose  any  reasonable  terms  and  conditions 
he  thinks  proper  as  conditions  precedent  to  the 
grant,  whether  they  relate  to  the  terms  of  the 
agreement  itself,  or  being  extraue^us  to  it, 
relate  to  tbe  execution,  or  other  considerations, 
which  have  to  be  taken  into  account,  in  order 
to  protect  the  interests  of  the  native  of  India 
departing  out  of  it  by  sea  S.  29  of  the  Emi- 
gration Act,  1883,  makes  the  execution  of  the 
agreement  referred  to  there,  in  the  presence  of 
the  protector,  compulsory.  Ins.  108  of  the 
Act,  the  power  conferred  on  the  Local  Govern- 
ment, who  have  delegated  their  power  to  the 
protector,  is  discretionary,  and  it  is  left  to  that 
Government  to  decide  whether  in  any  parti- 
cular case  any  agreement  referred  to  in  s.  107 
shall  be  executed  or  not  in  its  presence,  that 
is,  in  the  presence  of  the  Protector  acting  as  its 
delegated   authority.     The  two  sections  being 
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thus  distinguishable,  the  language  of  one  can- 
not be  invoked  to  aid  the  construction  of  the 
other,  especially,  wherd  the  language  of  each 
is  plain.  EMPEROE  v.  JEEWANJI,  A.  M.  9 
Bom.  L  R  967  =  31  B.  611  =  6  Cr  L  J.  240. 
IF.,  32  B.  10  =  9  Bom.  L.R,  1059  =  7  Cr.  L.J. 
238.] 

(2) — S.  107— Mister  and  servant — Servant 
violating  the  provisions  of  the  Emigration  Act 
in  the  course  of  his  emplo lament— Knowledge  or 
consent  oj  the  master — Master's  liability  for 
servant's  ace — Artizan—  Engine-driver  on  board 
a  steamer. — If  a  servant,  having  been  appointed 
as  an  agent  for  a  particular  business  by  his 
master,  enters  into  an  agreement  in  connection 
with  that  business,  everything  which  he  does 
within  the  scope  of  his  employment,  for  that 
purpose,  will  be  binding  upon  the  master,  and 
the  master  will  be  criminally  liable  for  such 
acts  of  the  servant  under  the  Indian  Emigra- 
tion Act..  In  such  a  case,  the  master's  express 
knowledge  or  consent  to  the  act  is  not 
necessary,  because,  from  the  very  lact  of  the 
appointment  of  the  servant  as  an  agent  in  such 
a  business,  tbe  master's  knowledge  of,  or 
consent  to,  every  act  done  by  the  servant  or 
agent,  within  the  scope  of  his  employment,  is 
implied  by  law.  A  persoa  engaged  to  drive  an 
engine  on  board  a  steamer,  is  an  artizin  with- 
in the  meaning  of  tbe  Indian  Emigration  Act. 
Emperor  v.  Haji  Shaik  Mahomed 
SHUSTARI,  9  Bom.  L.R.  1059  =  32  B.  10  =  7 
Cr.  L.J.  238.  [B.,  39  C.  344  =  15  0.  L.J,  401 
=  16  OWN,  551=18  Cr.  L.J.  591=15  Ind. 
Gas.  1007.] 

Act  III  of  1884   (Criminal  Procedure    Code 
Amendment). 

[REP.,  ACT  V  OF  1898.] 

(1)— S.  8  io)— Trial  by  District  Magisttate  of 
European  British  subject  with  a  jury — Power 
of  District  Magistrate  to  refer  case  to  High  Court 
on  dissenting  jrom  verdict  of  jury—Crim  Pro. 
Code  (18S2),  ss.  307,  418,  423— Powers  of  High 
Court,  s.  307. — What  is  contemplated  by 
s-  8  (6)  of  Act  III  of  188<1  is  to  confer  upon  a 
District  Magistrate  trying  an  European  British 
subject  with  the  aid  of  a  jury,  precisely  the 
same  authority  as  the  Sessions  Judge  had  under 
s.  307  of  the  Code ;  and  if  he  disagrees  with 
the  verdict  of  a  jury  so  completely  that  he 
considers  it  necessary  to  submit  the  case  to  the 
High  Court,  he  ought  to  do  so,  and  the  High 
Court  should  deal  with  the  reference  by  the 
Magistrate  in  exactly  the  same  way  as  it  can 
upon  a  reference  by  a  Sessions  Judge,  pure  and 
simple,  under  s.  307.  The  expression  "  trial 
by  jury  "  in  s.  8  (6)  of  Act  III  of  1884  should 
not  be  limited  to  that  period  of  time  at  which 
the  jury  pronounce  their  verdict.  It  refers,  as 
in  the  similar  case  of  s.  307,  Grim  Pro.  Code, 
to  trial  by  jury  as  contradistinguished  from 
trial  with  the  help  of  assessors,  or  in  any  other 
manner  mentioned   in   the   Code.     A  trial  by 
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jury  or  any  other  trial  cannot  be,  legally  speak- 
ing, concluded  uniil  judgment  and  sentence 
are  passed  ;  in  those  cases  in  which  the  Sessionu 
Judge  trying  with  the  help  of  a  jury  differs 
from  the  verdict  of  the  jury,  and  suspending 
judgment,  refers  the  case  to  the  High  Court, 
the  trial  cannot  be  said  to  have  concluded,  but 
remains  open  for  the  High  Court,  upon  the 
reference,  to  conclude  and  complete  it,  either 
by  maintaining  the  verdict  of  the  jury  and 
causing  judgment  of  acquittal  to  be  recorded, 
or  by  setting  as^ide  the  verdict  of  acquittal,  and 
causing  conviction  and  sentence  to  be  entered 
against  the  accused.  Tbe  clear  provisions  of 
s.  307  are  not  in  any  way  curtailed  by  ss.  418, 
423.  The  High  Court's  jurisdiction  to  deal 
with  a  case  referred  under  s.  307.  Crim.  Pro. 
Code,  are  not  limited  only  to  cases,  where 
there  has  been  an  error  in  law  in  the  proceed- 
ings belnw.  In  cases  where  the  juiy  delivers  a 
perverse  or  obtuse  verdict,  the  District  Judge 
should  be  aSorded  an  opportunity  of  reporting 
to  tbe  High  Court.  The  same  applies  tc  a 
reference  by  a  District  Magistrate  under  s.  8  (6) 

of  Act  III  of  1884.  Queen-Empress  v. 
Carthy.  9  A.  420  =  A.W.N.  1887,  39.  [R., 
14  B.  160.] 

Act  lY  of  188i  (Explosives). 

[Rep.  in  pt.  Act  X  of  1889  ;  Act  XII 
OF  1891;  Declared  in  force  in  the  San- 

THAL  PARGANAS  REG.  HI  OF  la72,  S.  3,  AS 
AMENDED    BY    REG.     Ill   OF   1899,    S.  3  ;    IN 

Upper  Burma  (except  the  Shan  States;. 

ACT  XIII  OF  1898,  S-  4.] 

(1) — "  Patakhas  "  or  crackers,  whether  "  fire- 
works " — License,  whether  necessary  for  sale. — 
Patakhas,  which  are  small  packets,  wrapped  in 
a  paper,  of  coloured  potash  mixed  with  small 
pieces  of  kankar,  and  which  explode  with  a 
slight  report  when  thrown  with  force  against  a 
wall  or  other  hard  suriace,  are  not  fire  works 
within  the  meaning  of  the  Explosives  Act,  and 
so  no  license  is  necessary  for  the  manufacture 
or  sale  of  "Patakhas."  CROWN  v  BANSIDHAR, 
8  PR.  1910,  Cr.  =  9  P.W.R,  1910,  Cr.=3Ind. 
Cas.  911. 

(2)  — S.  5 — License  for  manufacture  of  explo- 
sives.— A  licensee  for  the  manufacture  of  ex- 
plosives is  not  at  liberty  to  associate  other 
persons  with  himself  in  the  manufacture  and 
sale  of  explosives  without  such  other  persons 
being  approved  of  by  the  authorities  and  being 
provided  with  licenses.  In  re  Saminada 
PILLAI,  I  Weir  736. 

(3) — Ss,  5  and  7 — Rules  framed  under  the 
sections —  Possession  of  explosives. — Accused's 
house  was  searched  for  opium  and  in  it  were 
found  three  cartridges  of  blasting  powder  and 
three  detonators.  He  was  convicted  under  s.  5 
of  the  rules  for  the  manufacture,  possession 
and  sale  of  explosives  in  Burma,  for  possess- 
ing an  explosive  without  a  license.  Held  that 
licenses  under  these   rules  are  not  required  for 
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the  possession  of  explosives  of  this  nature  in 
moderate  quantities.  The  rules  are  not  appli- 
cable to  the  case.  But  cartridges  and  deto- 
nators are  "  ammunition  "  as  defined  in  s.  4, 
Indian  Arms  Act  and  the  accused  might  pro- 
perly have  been  convicted  under  s.  19  (/)  of 
that  Act.  Queen-Empress  v.  Nga  Ye,  U. 
B.R.  1837-1901.  Vol.  I.  193. 

(4)— S.  7— See  No.  3,  supra, 

(5)_-Rules  32  (1)  {h,  framed  under— Search 
for  explosives  in  the  presence  of  superior  police 
officers— Legality  — See  JURISDICTION-  GENE- 
RAL, 39  C.  119=15  Ind.  Gas.  65  =  13  Cr.  L.J. 
433. 

Act  Yl  of  1884  (Steam-Yessela). 

[S.  39  (2)  (AS  TO  LOWER  BURMA)  REP.' 
ACT  VI  OF  1900,  S.  48.  REP.  IN  PT-  and  AM. 
—  ACT  III    OF    1890.    SS    1—8,   12— U ;   ACT 

XII  OF  1891  AM..  ACT  XIII  OF  1891;  AM, 
ACT  VII  OF  1899.  S.  68a  INS.,  ACT  I  OF 
1909,  &.  2,  Declared  in  force  in  Upper 
Burma  (except  the  shan  States),  act 

XIII  of  1898,  S.  4.] 

(l)_Ss.  31,  32,  33,  34,   ^b— Rules  under  the 
AcU  force   of  -Invstig^tion  into  collision   by   a 
Special  Cow^t — Examination  on  oath  of  Serang 
of  colliding  vessel-  OHh$  Act  (X  of  1873),  s.  4— 
Serang  chirged  with  incompetency  or  misconduct 
— Sanction  to  ■prosecute  for  perjury. — A   serang 
of  a    launch,     which   collided    vyith    and   sanli 
another  vessel,  vyas    examined  on   the  4th  July 
1910  as   a  witness   in  an    investigation   under 
B8.  31  and  32  of  the  Inland  Steam  Vessels   Act, 
1884.     He  was  then  charged  with  incompetency 
or   misconduct,    and   again   examined  on   the 
18th  July.     On  both  occasions   he   was  put  on 
solemn  affirmation.     The  District    Magistrate, 
Rangoon,  considering  that  the  Serang  has  given 
false  evidence  on    both   occasions,  ordered    his 
prosecution  for  perjury  before  the  Sub  Division- 
al   M*tgistrate,   who.  however,    discharged   the 
accused,  holding  that   the  District    Magistrate 
had  no  power  under    the   Rules   framed   under 
the  Act  to  administer  as  oath  or  affirmation  to 
a  party  :   Held,  that  the  Sub-Divisional  Magis- 
trate was  right  as  regards  the  statements  made 
on  the  18th  July,  as  the  Serang  was  then  in  the 
position  of   an    iiccused    person   under   s.    342, 
Crim.  Pro.    Code  — but    wrong   as   regards    the 
statements  made  on  the  4th  July  (6  M.  252, D.). 
The   rules  for  the   guidance  of    Special    Courts 
under   the  Inland  Sieam  Vessels  Act  have   not 
the    force  of  law.     EMPEROR  v.  LAL    MEAH. 
12  Cr.  L  J.  517  =  12  Ind.  Cas.  841  =  4  Bar.    L. 
T.  130. 

(2)— S.  32— See  No.  1,  supra. 

(3)— S.  33— Sfs  No.  1,  supra. 

(4)— 8.  34— See  No.  1,  supra. 

(5)— S.  35— Sec  No.  1,  supra. 


I.— Imperial  Acts— continued. 

Act  YI  of  1883  (Excise  Amending  Act  XXII  of 

1881). 

[Rep.,  Act  Xll  of  1896]. 

See  Act  XXII  OF  1881,  ss.  34  A,  36,  47,  15 
P.R.  1887,  Cr. 

Act  XIII  of  1883  (Telegpaph). 

[AMENDED.  ACT  XI  OF  1888,  DECLARED 
IN  FORCE  IN  THE  SANTHAL  PARGANAS, 
Reg.  Ill  OF  1872,  S  3,  AS  AMENDED  BY 
REG.  Ill  OF  1899,  S.  3.    IN    BRITISH  BELOO- 

CHisTAN  Reg.  I  OF  1890,  s.  3,  IN  Upper 
Burma  (Except  the  Shan  States)  act 
XIII  OF  1898,  S.  4,] 

(D— S.  29-PenaZ  Code,  ss.  71,  420,  465,  511— 
Attempt  to  cheat  by  means  of  forged  telegram- 
Separate  pu7iish7n.ent. — Where,  with  the  object 
of  ultimately  obtaining  payment  to  the  sender 
of  a  large  sum  of  money  to  which  he  was  not 
entitled,  a  false  telegram  was  despatched  under 
a  fictitious  name  addressed  to  the  person  under 
whose  authority  the  claim,  if  just,  might  have 
been  discharged,  held  that  the  sender  of  such 
telegram  might  be  properly  convicted  of  an 
oSence  under  s.  29,  Act  XIII  of  1985,  as  well 
as  of  an  attempt  to  cheat  under  s.  420,  read 
with  s.  511,  and  possibly  also  of  forgery  under 
8.  465  ;  but  that,  at  ail  events,  as  regards  the 
two  former  oflences,  s.  71,  I.P.C.,  applied,  and 
he  could  not  be  punished  for  more  than  one 
such  offence.  EMPEROR  v.  SOHAN  LAL,  A.W. 
N.  1903.  26. 

Act  II  of  1886  (Income  Tax). 

[Short  TITLE  given,  act  xiv  of  1897. 
Rep.  in  pt..  Act  XII  of  I89i ;  Rep.  in  pt.. 

Act  VI  of  1902     Ss.  5.  41  AND  SCH    II.  AM., 

ACT  XI  of  1903.  Declared  in  force— in 
the  Sonthal  Parganas,  Reg  III  of  1972, 

S.  3,  as  AMENDED  BY  REG.  Ill  OF  1899,  S.  3; 

IN   Upper   Burma    (Except   the   Shan 

STATES),  ACT  XIII  OF  1898,  S   4.] 

(1) — Powers  of  Board  of  Revenue  over  Divi- 
sional Officers — Jurisdiction  of  High  Court  over 
proceeding"  of  Divisional  Officers  under  the — 
See  Certiorari,  Writ  of.  1912,  M.W.N. 
1012  =  23  ML  J.  393  =  16  Ind.  Cas.  755  =  13 
Cr.  L.J,  723. 

(2)— S.  25 — Collector  hearing  objections — 
Bevenue  Court— Judicial  proceedings — Power  of 
Cullector  to  order  prosecut  on  of  the  objector 
undtr  s.  476,  Crim.  Fro.  Code. — Accused  put  in 
an  application  objecting  to  his  assessment  as  to 
Income-Tax.  The  Collector,  who  enquired 
into  the  matter,  decided  that  the  accused  bad 
made  a  false  declaration,  within  the  meaning 
of  s.  25  of  the  Income  Tax  Act  and  ordered  his 
prosecution  for  an  offence  under  s,  177,  Penal 
Code.  The  Magistrate,  who  tried  the  case, 
convicted  the  accused  of  an  offence  under  8.  193, 
Penal  Code.  The  Sessions  Judge,  on  appeal, 
set  asids  the  conviction  for  the  reason,  among 
others,  that  the  Collector's  order  was  not  "  an 
order  under  s.  476,  Crim.  Pro,  Code,  because 
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Act  II  of  1886  (Income  Tidix)— concluded, 

the  Collector,  acting  under  the  Income  Tax 
Act,  was  not  a  Revenue  Court,"  and  that  the 
proceeding  wherein  he  ordered  the  prosecution 
was  not  a  '  judicial  proceeding '  within  the 
meaning  of  s.  476,  Grim.  Pro.  Code.  On 
appeal,  from  the  acquittal  on  behalf  of  the 
Crown,  held,  that  the  Collector,  hearing  objec- 
tions to  assesgment  under  the  Income  Tax  Act 
was  a  Revenue  Court  and  his  proceedings  were 
judicial  proceedings  so  that  it  was  competent 
for  him  to  pass  an  order  under  s,  476,  Crim. 
Pro.  Code,  for  prosecution  of  the  objector. 
Emperor  v.  Rup  Singh,  44  PR.  1905,  Cr,  = 
187  P.L  R.  1905  =  3  Gr.  L  J  128.  (24  M.  121. 
R.;  27  C.  820,  D.)  \_R  ,  22  Ind.  Cas.  146=15 
Cr.  L.J.  2.] 

(3)— Ss.  25  and  28 -See  MAD.  ACT  III  OP 
1878,  ss.  14  and  15,  1  Weir  782. 

(4)— S.  28  -See  No.  3,  supra. 

(5) — Ss.  35  and  36 — Prosecution  for  making 
fahe  statement  not  to  be  ordered  except  at  (he 
instance  of  Collector — Tlie  form  of  the  order  to 
indicate  that  it  has  been pas-ed  by  the  Collector. 
— A  person  who  has  committed  an  offence 
under  s  35  of  the  Income  Tax  Act  cannot  be 
proceeded  against  except  at  the  instance  of  the 
Collector,  and  where  it  does  not  appear  from  the 
order  that  it  was  passed  by  theoffi-^er  concerned 
in  his  capacity  as  a  Collpctor,  it  is  not  legal. 
Bankat  Lal  v.  King-Emperor,  12  k.L.J. 
2S8  =  13  Cr  L.J.  296  =  23  Ind.  Cas.  504. 

(6) — S.  36— Collector's  order  under,  whether 
falls  within  s.  435.  Grim.  Pro.  Code— Collector 
deciding  objections  to  assessment  of  income-tax 
as  Revenue  Court —Prosecution ordered  for  false 
statement  in  declaration  -See  GRIM.  PRO. 
Code,  1898,  ss.  435,  476,  15  Or.  L.J.  2  =  22 
Ind.  Gas.  146. 

(7)— S.  36— See  No.  5,  supra. 

Act  XI  of  188S  (Tramways). 

[Rep.  in  pt.  act  IX  of  1990,  Declared 
IK  FORCE  in  Upper  Burm.v  (except  the 
Shan  States)  act  XliI  op  1898,  s.  4.] 

(1) — Bye-laws  framed  under  tJie  Act— Break  of 
journey — Necessity  for  purchase  of  fresh  ticket. 
— A  passenger  on  a  tramcar  took  and  paid  for  a 
ticket  entitlmg  him  to  travel  for  a  certain  dis- 
tance ;  he  alighted  at  an  intermediate  stopping 
place,  and  boarded  another  tramcar,  which  was 
performing  the  same  journey,  in  order  to  get  to 
the  point  which  he  might  have  travelled  by  the 
first  oar.  He  refused  to  pay  the  fare  demanded 
of  him  on  the  second  car,  contending  that  he 
was  entitled  to  complete  his  journey  with  his 
original  ticket ;  Held,  that  the  contract  of 
carriage  had  been  determined  by  the  passenger's 
own  act  and  that  he  was  rightly  convicted  for 
travelling  on  the  second  tramcar  without  pay- 
ing   his   fare.     NGA    BA    THIN    v.    RANGOON 

Electric  Tramway  Co  .  14  Cr.  L  J   564  = 
21Ind.  Cas.  164  =  7  L.B.R.  53  =  6  Bur.  L.T. 
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Act  XI  of  1886  (Tramways)  — coMcZwied. 

193.  ((1906)  2  K.B.  288  =  75  L.J.  K.B.  670  = 
70  J.P.  343  =  4L.G.R.  1073,  (1904)  2  K.B.  313 
=  73  L  J  K.B.  701  =  52  W.R.  655  =  20  TL.R. 
482  =  91  L.T.  349,  B.) 

Act  XII  of  1886  (Petroleum). 

[Rep.,  act  Viir  of  1899.] 

(D— Ss.  2  (2),  10,  \5—See  ACT  VII  OF  1899, 
ss.  1  (3),  11  and  15,  7  C.W.N.  658. 

(2)— -S.  8.  Ruled — Importation  of  petroleum. 
— Rule  3  of  the  Rules  framed  for  the  regulation 
of  the  importation  of  petroleum,  refers  only  to 
importation  of  petroleum  from  any  port  beyond 
the  limits  of  British  India  and  not  from  any 
place  which  is  not  a  port.  QUEEN-EMPRESS 
V.  CHUNI  Lal,  Rat.  Un,  Cr.  C  643  =  Cr,  Rg. 
16  of  1893. 

(3)— S.  10— See  No.  1,  supra. 

(4)— S.  15  — See  No.  1,  supra. 

Act  I  of  1887  (General  Clauses). 

[Rep.,  act  XOF  I897]. 

See  ACT  X  OF  1897. 

(D— Ss.  2  and  7— Crim.  Pro.  Code  (1882), 
s.  195— Sanction  to  prosecute  —Prosecution  com- 
menced six  inoyiths  after  granting  of  the  sanction 
— Intervention  of  holidays. — A  sanction  to  pro- 
secute can  remain  in  force  only  for  six  months 
from  the  date  on  which  it  was  given  ;  and  the 
period  for  such  sanction  cannot  be  extended  by 
reason  of  the  period  expiring  during  the  Court 
holidays.  S.  7  of  the  General  Clauses  Act  will 
have  no  application  to  such  a  case,  as  the  Code 
of  Criminal  Procedure  was  passed  before  the 
passing  of  the  former  Act.  Ra.T  OHUNDER 
MOZUMDAR  V.  GOUR  GHUNDER  MOZUMDAR, 
22  C.  176.  [R.,  Rat.  Ua.  Cr.  C.  803;  D.,  2  Weir 
200.1 

(2)— S.  7— See  No,  1,  supra. 

Act    IX  of    1887  (Prosincial  Small  Causes 

Courts). 

[Rep.  IN  PT.,  ACT  X  OF  1888 ;  Rep.  in  pt. 
Act  XII  OF  1891;  Rep.  in  pt..  (in  Agra). 
U  P.  ACT  II  OF  1901.  S.  36  REP.,  Act  IX 
OF  1903.  Decl.'^.red  in  force— in  British 
Baluchistan,  Reg.  I  of  i890,  s.  3;  in 
Upper  Burma  (except  the  Shan  States), 
act  xiii  of  1898,  s.  4.] 

(1) — S.  25— Order  passed  by  Small  Cause  Court 
under  s.  476,  Crim.  Pro.  Code— Revision — 
Power  of  High  Court— See  Orim.  PRO.  CODE, 
1893,  ss.  439,  476  =  14  Gr.  L.  J.  496  =  20  Ind. 
Cas.  752  =  7  L.B.R.  76  =  6  Bur.  L.T.  144. 

Act  I?  of  1889  (Merchandise  Marks). 
[Rep,  in  pt.  and  amended,  act  IX  of 

1891;     S.     10    Rep.  in  pt  ,    ACT    XVI    OP 

1904;  Declared  in  force  in  upper 
Burma  (except  the  Shan  States),  Act 
XIII  OF  1898,  S.  4.] 
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Act  ly  of  1889  (Merchandise  Marks)— coufd. 

(D— S.  2  (c)~Penal  Code,  s.  482-Faise  pro- 
perty mark— Bocks,  ivhether  goods — False  trade 
description—Crim.  Pro.  Code  (1898),  s,  203.— 
The  case  against  the  accused  was  that  he 
printed  and  published,  in  another  press,  with- 
out the  complaicaut's  permission,  an  unauthori- 
sed edition  of  a  book  known  as  "  A  Manual  of 
Telugu  Grammar  by  P-  Abooy  Naidu  "  with 
the  cont)ents  and  title  page  and  outer  cover  I 
exactly  the  same  as  in  the  authorised  edition,  j 
The  Magistrate  dismissed  the  complaint  under  { 
s.  203  of  the  Code  of  Criminal  Procedure,  Oq 
a  Revision  Petition  to  the  High  Court,  held, 
that  books  are  goods  within  the  meaning  of  the 
Merchandise  Marks  Act  (Act  IV  of  1889).  Held, 
also,  that  the  phrase  "  All  rights  reserved  "  in 
the  outer  cover  of  the  spurious  edition  is  a 
trade  description  under  s.  '2  (c)  of  the  Merchan- 
dise Marks  Act,  and  may  be  untrue,  but  the 
complainant  should  prove  that  it  is  untrue  in  a 
material  respect.  In  order  that  the  case  may 
come  under  s.  482  of  the  Penal  Code,  the 
question  will  be,  whether  the  accused  has 
marked  the  book  in  a  manner  reasonably  cal- 
culated to  cause  it  to  be  believed  that  it  is  the 
manufacture  or  merchandise,  which  it  is  not,  or 
belongs  to  one  to  whom  it  does  not  belong.  In 
order  to  show  that  the  name  "P.  Abboy Naidu" 
la  a  property  mark,  the  complainant  should 
prove  that  the  buyers  ask  for  aud  believe  that 
they  are  getting  not  merely  a  work  of  which 
P.  Abboy  Naidu  is  the  author,  but  a  work  of 
which  the  complainant  is  the  proprietor. 
Raghavalu  Naidu,  P  v.  Sundaramurti 
MUDALIAR,  17  M.L.J  490  =  6  Cr.L.J.  374. 

(2)— S.  2  (A)--Pen'il  Code,  s.  486— Seeing 
books  with  counterfeit  property  mark. — Books 
are  the  subject  of  trade  and  are  covered  by  the 
word  "  goods"  in  s.  2,  ol.  (4;,  Act  IV  of  1889. 
Therefore,  a  person  selling  a  book  with  a 
counterfeit  property  mark  is  liable  to  be  con- 
victed under  s.  486,  Penal  Code.  KANAI  Das 
Bairagi  v.  Radha  SHYAM  Basack,  26  C. 
232  =  3  C.W.N.  97.  [F.,  17  M.L  J.  490;  R.,  3 
Bom.  L.R.  883  =  26  B.  289,] 

(3)— 8s.  2  (2),  4,  7 — Design  or  pattern  cover- 
ing the  whole  goods — Not  a  trade  description — 
Copying  such  design — No  ofience  — See  TRADE 
mark,  8  S  L.R.  39  =  15  Or.  L.J.  670  =  25  Ind. 
Cas.  998. 

(3-a)— S.  3— See  Penal  CODE,  ss.  485,  486, 
27  C.  776  =  4  C.W.N.  423. 

(4) — S.  4 — See  No.  3,  supra. 

(5)— Ss.  4  and  6— Using  title  of  book— Trade 
mark— Trade  description — See  PENAD  CODE, 
ss.  478,  482,  26  B.  289  =  3  Bom.  L.R.  883. 

(6)— P.  6— See  No.  5,  supra. 

(7)— Ss.  6  and  7 — Bengal  Excise  Act  {VII  of 
1878),  s.  61 — Manufacturing  and  selling  excise- 
able  article  without  a  itcense — Putting  false 
trade  marks  tipon  cases  containing  exciseable 
articles— Penal  Code,  ss.  486  and  487 — Distinct 
offences— Crim.  Pro.  Code  (1882),  s.  403.-The 
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ofiences  of  manufacturing  and  selling  exciseable- 
articles  without  a  license,  and  being  in  posses- 
sion of  such  articles  without  a  license  (ss.  53 
and  61,  Excise  Act),  and  the  offences  of  putting 
false  trade  mirk  upon  cases  containing  excise- 
able  articles,  and  making  use  of  such  false  trade 
marks  (ss.  486.  487,  Penal  Code,  and  6  and  7, 
Merchandise  Marks  Act)  are  distinct  offences, 
and,  therefore,  a  previous  conviction  or  acquit- 
tal on  the  former  offences  will  not  bar  a  trial 
on  the  latter  offences.  QueEN-EMPRESS  v. 
CROFT,  23  C.  174. 

(8)— Ss.  6,  1—See  PENAL  CODE,  ss.  432, 
485,  486,  17  C.W.N.  227  =  18  Ind.  Cas.  404  = 
14  Cr.  L.J.  63  =  40  C.  281. 

(9) — Ss.  6,  7 — Liability  of  limited  company 
to  be  convicted  and  punished — Meanings  of 
words  '  he,'  '  person,'  '  whoevet' — See  PENAD 
CODE,  ss.  482,  486,  15  Cr.  L.J.  337  =  23  Ind. 
Cas.  639  =  7  Bur.  L.T.  116. 

(10)— Ss.  6  and  7— See  TRADE  MARK,  31  C. 
411. 

(11)— S.  7— See  Trade  Mark,  32  P.R.  1902, 
Cr. 

(12)— S.  7— See  Nos.  3,  7,  8,  9,  10,  supra. 

(13) — S.  14 — Couuterfeiting  trade-mark  — 
Costs  of  successful  party— Costs  in  appeal — See 
Penal  Code,  s,  486.  16  Bom.  L.R.  78  =  2 
Bom.  Cr.  G.  177  =  15  Cr.  L.J.  £22-24  Ind. 
Cas.  834. 

(14)— S.  15— PenaZ  Code,  ss.  482  and  486— 
Using  counterfeit  trade  mark —  Prosecution- 
Limitation. — d.  15  of  Act  IV  of  1889  enacts  that 
no  prosecution  for  an  infringement  of  a  trade 
mark  shall  be  commenced  alter  the  expiration 
of  one  year  after  the  discovery  of  the  offence  by 
the  prosecution.  The  reason  for  this  limitation 
is  obvious.  Ordinarily  the  infringement  of  a 
trade  mark  is  rather  a  civil  than  a  criminal 
wrong,  but  as  civil  proceedings  may  require 
much  time  and  expenditure  to  bring  them  to  a. 
conclusion,  the  Legislature,  in  its  anxiety  to 
protect  trades,  has  allowed  resort  to  the 
Criminal  Courts  to  provide  a  speedy  remedy  in 
cases  when  the  aggrieved  party  is  diligent  and 
does  not  by  bis  own  conduct  show  that  the  case 
is  not  one  of  urgency.  It,  therefore,  the  person 
aggrieved  fails  to  resort  to  Criminal  Courts 
within  a  year  of  the  offence  coming  to  his  know- 
ledge, the  law  assumes  that  the  case  is  not  one 
of  urgency,  and  it  leaves  him  to  his  civil  remedy 
by  an  action  for  injunction.  RUPPELL  v. 
PONNUSAMI  Tevan,  22  M.  488  =  1  Weir  821  = 
1  Weir  558.  [F..  4  Bur.  L.T.  83  =  12  Cr.  L.J. 
246=  10  Ind.  Cas.  787  ] 

(15) — S.  15 — Prosecution  time-barred — Inter- 
pretation of  statutes — See  PENAL  CODE, 
s.  482,  12  Cr.  L.J.  246  =  10  Ind.  Cas.  787. 

(16)— S.  19  (a)— See  TRADE  Mark,  4  O.L.J.. 
268  =  10  C.W.N.  107. 
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let  X  of  1889  (Ports). 

[Rep.  Act  XV  op  1908.] 

(1)— S.  6,  cl  (k)— Rules  1  to  2^  framed  there- 
under—  Order  making  it  obligatory  on  boat 
'owners  to  ply  for  hire,  validity  of. — Rules  1  to 
2a  framed  by  the  Govornraetjt  under  a.  6  of  the 
Aot,  in  so  far  as  they  purport  to  make  it  obli- 
gatory on  boat  owners  to  ply  for  hire,  are  ultra 
vires,  and  therefore  void  and  of  no  eSect.  It 
is  only  with  regard  to  boats  plying  for  hire  that 
8.  6  ol  the  Act  leaves  to  the  Government  autho- 
rities to  make  rules.  QUEEN-EMPRESS  v. 
THOMMAYYA  CHETTI,  17  M.  397  =  1  Weir  839. 

(2) — S.  6  (k) — Rule  15 — Causing  impedi^nent 
to  service  of  boat. — When  a  tindal,  or  boatmcin 
in  charge  of  a  boat  belonging  to  the  agents  of 
a  storimor  declines  to  wait  for  a  letter  which 
the  Port  officer  desires  to  send  to  the  captain 
of  the  steamer,  the  tindal  or  boatman  does  not, 
by  wilful  misconduct,  cause  nn  impediment  to 
the  service  of  a  boat  within  the  meaning  of 
Rule  15  of  Rules  framed  under  the  Act.  In  re 
Bode  Errayya,  l  Weir  860. 

(3,  4)— Ss.  6  and  8— Rule  VIII  framed  under 
s,  6  —  Validity  of  the  Rule — Delegation  of  potvers 
— DiS)btdlence  of  o'der  of  conservator  of , ports  — 
Rule  VIII,  made  by  the  Government  under  s.  6 
ol.  [k]  of  the  Act,  requires  boat  owners  to 
"  carry  out  at  all  times  all  orders  issued  by  the 
Conservator  of  Ports  in  oouneotioa  with  the 
plying  of  their  boats  which  are  not  inconsistent 
with  the  regulations  issued  by  Government." 
The  rule,  in  so  far  as  it  purports  to  give  ihe 
Conservator  the  power  to  make  rules,  is  ultra 
vires,  and  therefore  void.  In  the  case  of  power 
being  given  by  statute  to  the  Government  or 
other  public  body  to  make  rules  having  the 
force  of  law,  the  maxim  delegatus  7ion  potest 
delegare  must  be  applied.  When  the  Legisla- 
ture entrusts  to  some  public  body,  it  miy  be 
the  Executive  Govdrnment  or  a  corporation, 
the  duty  of  making  rules,  such  public  bodies 
cannot  relieve  themselves  of  the  responsibility 
and  depute  other  agencies  to  discharge  the  duty. 
Where  the  accused,  owners  aud  tinJals  of  two 
licensed  cargo  boats,  were  convicted  uader  s.  8, 
cl.  vi,  by  the  Conservator  foe  disooedience  to  an 
order  issued  under  s.  6,  cl.  {k).  Rale  VIII,  by 
the  Port  Conservator  prohibiting  the  bringing 
in  of  boats  mco  the  Negapatam  river  while  a 
certain  flig  was  flying,  held,  that  the  order  was 
wZfra  vires  and  chat  the  conviction  was  illegal. 
Queen-Empress  v.  Mari.an  OHETry,  17  M. 
113  =  1  Weir  837  =  4  M  L  J.  38. 

(5) — S.  8 — See  Nos.  3  and  4,  supra. 
Act  XIII  of  1889  (Gantoaments). 

[REP.  IN  PART.  AOT  XII  OP  1896  ;  ACT  V 
OF  1898.  REP.  IN  PART  AS  TO  BURMA  ACT 
XIII  OP  1898  S  18.  REP.  IN  PART  AND 
AMENDED,  ACT  XII  OP  1891.  AMENDED, 
ACT  I  OF  1891.  S  11  ;  ACT  XV  OF  1897  ;  S.  6 
(1)  AMENDED  ACT  I  OP  1903  ;  SS.  13,  13  (1) 
AMENDED  ACT  V  OP  1909,  DECLARED  IN 
FORCE— IN    BRITISH     BAIiUCHISTAN    (WITH 
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ADDITIONS),  REG.    I  OP  1890,  SS.  3  AND  4,  AS 
AMENDED  BY    REO.  V    OP    1890,    S.    45  ;    IN 

Upper  Burma  (except  the  Shan  States), 
ACT  XIII  OP  1898,  S.  4  ] 

See  ACT  HI  OP  1880. 

See  BOM.  ACT  HI  OP  1867. 

See  Mad.  Act  I  OP  1866. 

See  Cantonment  Code,  1899. 

(l) — Ss.  2,  5  and  7 — Appeal  against  convic- 
tions for  offences  punishable  under  Cantonment 
Rules— Rule  35,  under  Act  XXII  of  1864. — 
S.  7,  Cantonment  Act,  1889.  has  abrogated 
Rule  35  of  the  Rules  framed  under  the  Canton- 
ment Act  XXII  of  1864,  and  appeals  against 
convictions  by  Cantonment  Magistrates  of 
oSences  punishable  under  Cantonment  Rules 
lie  to  the  same  extent  as  convictions  by 
other  Magistrates  of  the  same  class.  QUEEN- 
Empressv.  Maula  Bakhsh.  1  P.R.  ib97,  Cr. 

(2)— S,  5— See  No.  1,  supra. 

(3)— S.  1—Crim.Pro.  Code,  Act  X  of  1882, 
s.  52S — Jurisiictio'i  of  District  Magistrate  over 
Cantonment  Magistrate. — S.  7  of  Ace  XIII  of 
1889  m^kes  the  Cantonment  Magistrate  sub- 
ordinate to  the  District  Magistrate,  and  the 
latter  can  therefore  decide,  under  s  £28  of  the 
Crim.  Pro.  Code,  whether  a  case  pending  before 
the  former  should  be  transferred  or  not. 
Queen-Empress  v  Ramji  Bapuji,  Rat.  Un. 
Or.  C   819  =  Cr.  Kg    16  of  1896.     (y  B.  100,  R.) 

(4)— S.  7— See  No.  2,  supra. 

(5) — S.  13  —  Intoxicating  drug —  Supply— In- 
terpretation.— The  word  "supply"  ins.  13  of 
the  Cantonments  Act,  1889,  must  have  a 
restricted  meaning  put  upon  it.  Its  context 
"barters  or  sells"  indicates  that  it  has  the  same 
idea  underlying  it  in  common  with  the  words 
preceding  it.  It  relates  to  a  transaction  between 
two  persons  dealing  at  arm's  length  and,  there- 
fore, independent  of  each  other  for  its  purposes. 
Hence,  the  servant  of  a  soldier,  who  buys 
liquor  on  his  masoer's  behalf  and  gives  it  to  his 
master  cannot  be  said  to  have  "supplied"  the 
liquor  to  his  master  within  the  meaning  of  s.  13 
ot  the  Cantonments  Act,  1889.  EMPEROR  v. 
Pascal  Shim\U,  9  Bom  L  R.  703  =  31  B.  523 
=  6Cr,  L  J.  67. 

(6)— S.  26  -R2ile  i— Additional  fine  for  con- 
tinuing offence,  validity  of. — Tae  additional  fine 
mentioned  in  r.  2  of  the  General  Order  of  the 
Government  ol  India  framed  under  s.  26  of  the 
Cantonments  Act  (XIII  of  1839),  is  not  only  to 
be  after  the  first  conviction,  but  is  to  follow 
proof  that  the  failure  is  persisted  in.  It  cannot 
be  imposed  as  a  threat  against  possible  persis- 
tence, which,  being  in  the  future,  cannot  be 
matter  of  present  proof.  The  continuing  failure 
must,  therefore,  be  matter  of  later  and  separate 
enquiry      and      proof.      Quebn-EmpRESS    v. 

William  plumnbr,  22  B..811.  (22  B.  766,  F,} 
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Act  XIII  of  1889  (Cantonments)  — conduced. 

(7)— S.  21— Penal  Code,  ss.  64  to  67— 
Applicability.— Sb.  13  aod  14  of  Bombay  Act, 
111  of  1867,  having  been  repealed  by  the  Can- 
tonment Act  of  1889,  the  provisions  in  ss.  64  to 
67  of  ihe  Penal  Code  apply  to  sentences  passed 
under  s.  27  of  the  Cantonment  Act.  QUEEN- 
Empress  V.  Pedru,  Rat.  Un.  Cr.  0.  563  = 
Cr.  Rg.  36  of  1891. 

ActXST  of  1889  (Official  Secrets), 

(Rep.  in  Part  and  ameneed,  Act  V  of 
1904.  Declared  in  force—  In  British 
Baluchistan,  Reg.  l  op  1890,  s.  3 ;  in 
Upper  Burma  (except  the  Shan  States), 
act  xiii  of  1898,  s.  4.] 

(I) — Ss.  3  and  4 — Disclosure  of  Government 
departmental  examination  papers. — The  disclo- 
sura  of  Government  Departmental  Examina- 
tion papers  may  be  an  offence  under  the  Indian 
Official  Secrets  Act.  AUNG  THEIN  v.  GROWN, 
1  L.B.R.  133. 


(2)— S.  4— See  No.  1,  supra. 
Act  YlII  of  1890  (Guardian  and  Wards). 
[Rep.  in  Part  as  to  Burma  act  Xlll  of 

1898.  S.  18  ;  ACT  VI  OF  1900,  S  48,  S.  53,  ACT 
V  OF  1908.  (In  bambalpure  District,  and 
Central  Provinces),  act  xxiv  of  i899. 
Declared  in  force— in  the  Santhal 
Parganas,  Reg.  Ill  of  1872  ;  s.  3,  AS 
Amended  by  Reg.  Ill  of  1899,  s.  3;  In  the 
Angul  District,  Reg.  i  of  1694,  s.  3  ;  in 
Upper  Burma(except  the  Shan  States), 
act  xiii  of  1898,  s.  4.] 

(1)  —  Custody  of  minor — Habeas  Corpus — Act 
VlII  of  iSaO. — The  petitioner,  an  ayah  earning 
only  eight  annas  a  month  as  wages,  a  poor 
woman  of  very  feeble  intellect,  obtained  under 
B.  491,  Crim.  Pro.  Code,  a  rule  in  the  nature  of 
a  Habeas  Corpus  calling  on  the  respondent,  the 
Superintendent  of  the  Methodist  Episcopal 
Girls'  School,  Bombay,  to  show  cause  why  a 
certain  minor,  named  Saithri,  alleged  to  be 
illegally  and  improperly  detained  by  her, 
should  not  be  delivered  to  the  petitioner,  the 
mother  of  the  girl.  The  girl  was  aged  15  years. 
She  was  a  boarder  from  the  aga  of  eight  in  the 
Zenana  Mission  School.  At  her  tenth  year, 
she  was  removed  to  the  respondent's  school. 
The  petitioner  never  contributed  anything 
whatever  towards  the  expenses  of  such  edu- 
cation, after  she  became  a  boarder.  The  girl, 
in  the  meantime, become  a  convert  to  Christian- 
ity and  would  soon  be  in  a  position,  if  allowed 
to  complete  her  education,  to  earn  a  decent 
livelihood.  Held  that  assuming,  but  by  no 
means  admitting,  that  the  rule  that  a  Hindu 
girl  under  sixteen  would  be  too  young  to  be  able 
to  decide  where  she  could  reside,  was  applicable, 
it  was  the  duty  of  the  Court  to  refuse  the 
present  application,  not  being  satisfied  that  it 
was  made  bona  fide  by  the  petitioner.  Held, 
further,  that  having  regard  to  the  principles 
of  Courts    of    Equity    to  be    gathered  from    a 
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Act  YIII  of  1890  (Guardians  and  Words)— c2d. 

consideration  of  English  cases  which  were 
decided  as  well  before  as  after  the  coming  into 
operation  of  the  Judicature  Act  of  1873,  and 
the  High  Court  since  its  establishment  in  1862, 
being  a  Court  governed  by  the  doctrines  of 
Courts  of  Equity,  the  petitioner  by  her  conduct 
during  the  last  eight  years  had  precluded 
herself  from  demanding  that  her  child  should 
now  be  given  up  to  her,  to  do  which  would  be 
manifestly  so  detrimental  to  the  welfare  of  the 
girl.  Held,  further,  that,  acting  upon  the 
doctrine  laid  down  in  the  case  of  Skinner  v. 
Orde  (L.R.  4.  PC.  60),  which,  if  applicable, 
the  High  Court  was  bound  to  follow,  and  not 
losing  sight  of  the  analogy  furnished  by  the 
provisions  of  the  Gaurdians  and  Wards  Act, 
i  VIII  of  1S90,  as  it  was  clearly  for  the  present 
I  and  future  welfare  of  the  girl  that  she  should 
remain  where  she  was  and  that  she  should  not 
be  delivered  over  to  the  petitioner,  the  appli- 
cation should  be  refused.  The  girl  was 
discharged  from  all  restraint  with  liberty  to  go 
where  she  liked.  In  the  matter  of  SAITHRI,  16 
B.  307.  [R.,  25  C.  681  =  2  C.W  N.  379,  15  M. 
L.T.  1  =  1914  M  W.N.  1  =  25  M.L.J.  661,84  P. 
R.  1894,  U.B.R.  1892.  1896,  Vol.  H,  415,  U.B. 
R.  1897—1901,  Vol.  II,  435.] 

(2)— See  PENAL  Code,  s.    188,  14  C.P.L.R. 
174. 

(3) — Lawful  guardian  setting  up  adverse  title 
to  property  of  minor,  whether  entitled  to  guar- 
dianship   of    the    person    of    the    minor— Sffl 
PENAL  Code,    s.    361,    15    Cr.  L.J.    640  =  25 
!   Ind.  Cas.  840. 

I  ■    (4)  -S.    25— See  GRIM.    PRO.   CODE,   1898, 
1   s.  100,  2  S.L.R.  2,  Cr.  =  10  Cr.  L.J.  219. 

I  Act  IX of  1890  (Railways). 

I  [Rep  in  part  (as  to  Burma)  act  Xlii  of 
1898,  s.  18  Rep.  in  part  and  amended, 
ACT  IX  OF  1896,  Supplemented  act  IV  op 
1905  ;  Declared  in  force— in  the  San- 
thal pargaN/ns,  Reg.  hi  of  i872,  s.  3,  as 
amended  by  Reg.  'HI  of  1899,  s.  3 ;  in 
Upper  Burma  (except  the  Shan  States), 
act  XIII  of  1898,  S.4.] 

See  ACT  XVIII  OF  1854. 

See  ACT  XXV  OF  1871. 

See  ACT  IV  OF  1879. 

(1)— Ss.  3,  cl.  (4),  122,  138 -Baihoay,  mean- 
ing of-  Staff  ond  Be bidendal  quarters,  7iol  in- 
eluded — Employees  holding  ovtr — Ejectment  — 
Procedure — Ss.  138  and  122,  when  nppltcable— 
Penal  Code,  s.  21— Servant's  possession  — 
Master's,  hoio  far  so — S.  141 — Use  of  force — By 
less  than  five—  Assertion  of  right,  not  legalised — 
Crim.  Pto.  Code,  ss.  55  and  i'id— Revision 
against  acquittal— Hujli  Court  will  interfere  only 
in  clear  interests  of  justice,  —  AXthoxxgh  s.  3,  cl. 
(4)  of  the  Railways  Act  is  wide,  staff  quartets 
are  not  part  of  the  Railway.  A  summary  pro- 
cedure is  laid  down,  in  s.  138,  for  the  recovery, 
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Act  IX  of  1690  a{R&i\yia.y&)— continued. 

by  the  Railway,  of  properties  improperly  held 
by  the  employees  who  are  dismissed  or  diecharg- 
ed.  This  section  is  nob  concurrent  with  a.  122 
which  18  intended  merely  for  the  administration 
of  the  Railway  and  lor  removing  trespassers  on 
the  Railway.  Wtitre  there  is  lawlul  entry,  s.  122 
cannot  be  applied.  S.  27  ot  the  Penal  Code  is 
not  applicable,  as  the  use  by  the  employee  of  the 
premises,  as  his  privaie  residence  cannot  be  said 
to  be  on  account  ot  his  master.  It  is  wrong  to 
contend  that  when  an  act  is  not  a  civil  wrong, 
it  cannot  be  a  criminal  ofience.  Neither 
English  nor  Indian  Law  supports  6uch  a 
oonieniion.  S.  141  of  the  Penal  Code  cannot 
be  read  to  lay  down  the  measure  of  violence 
which  a  true  owner  may  use  in  the  assertion  of 
his  real  right.  It  only  provides  lor  a  special 
remedy  in  aggravated  circumsiauces.  The  High 
Court  will  not  intertere  wuh  an  acquittal  on 
revision,  except  in  the  dear  interests  of 
justice.  Maugamaiyar  V.  Mercer,  (1914) 
M.W.N.  124--15  Cr.L.J.  225  =  2^  Ind.  Gas. 
177. 

(2)— S.  7 — City  of  Bombay  Municipal  Act 
(Bow.  Act  HI  of  1888),  s.  '69i— hallway  Com- 
pany storing  sleepers  on  their  p^ejnises — License 
from  the  Municipal  Comrnibsioner  for  the  use 
of  premises  not  necessary. — The  G.  I.  P.  Rail- 
way Compauy  used  certain  plots  of  laud  in 
Bombay  for  the  purpose  of  storing  sleepers 
(timber)  for  the  use  of  their  line.  la  the 
Presidency  Magistrate's  Court,  the  .\gent  of 
the  Compiiuy  was  charged,  under  s.  394  (i)  (d)  j 
of  the  Guy  of  Bombay  Municipal  Act,  with 
having  used  the  plots  for  storing  timber  with- 
out a  license  from  the  Municipal  Commission- 
ers. Held,  (l;  that  no  license  was  necessary, 
as  s.  7  (1)  of  the  Indian  Railways  Act,  IX  of 
18^0,  enabled  the  Railway  Company  to  do  all 
acts  necessary  lor  making,  mainiainiog,  al- 
tering or  repairing  and  using  the  Railway, 
notwithstanding  anything  in  any  other  enact- 
ment for  the  time  being  in  force  ;  (2)  that  the 
storing  of  sleepers  was  necessary  for  the  main- 
tenance, repairing,  etc.,  of  the  railway  line  ;  (3) 
that,  under  sub-s.  (2)  to  s.  7,  the  exclusive  con- 
trol of  the  Railway  administration  was  vested 
in  the  Governor-General  in  Council,  and  if  the 
Company  was  exercising  its  statutory  powers 
in  a  manner  inconsistent  with  the  healih  of  the 
inhabitants  of  Bombay  or  the  safety  of  pro- 
perty therein,  it  was  open  to  the  Municipal 
Commissioners  to  make  a  representation  to 
that  eiiect  to  the  Governor-General  in  Council. 
MUNICIPAri     COMMISSIONER   OF   BOMBAY  V. 

Agent,  G  I. p.  Railway  company,  ii  Bom. 
L.R.  1181  =  34  B.  252  =  10  Cr.L.J.  543  =  4  Ind. 
Cas  281. 

(3) — S.  47  and  rules  thereunder — Criminal 
offences  if  created. — Neither  s.  47  of  the  Rail- 
ways Act,  nor  the  rules  made  by  a  Railway 
Company  under  that  section,  create  any  crimi- 
nal oSence.  The  section  merely  gives  to  the 
Company  power  to  frame  rules  and  to  enforce 
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Act  IX  of  1890  (Railways) — continued. 

them  by  imposing  fines  on  its  own  (  fficers.  In 
re  BaSaNTa  KUMAR  BanERJI,  11  C.  W  N.  583 
=  5  Or.  L  J.  463.  [i^..  15  Cr.L.J.  468  =  24  Ind. 
Cas.  348-4  PR.  1914,  Cr.  =  155  P. L.R    1914.] 

(4)— S.  47  —  General  Eules— Great  Indian 
Peninsula  Railway  Working  Time  T  •ble,  0  VII 
— Rules  nol  invalid-  Ultra  vires— Gward'sdzity 
to  see  the  pair  of  points  to  ensure  the  safety  of  his 
train  —The  rules  in  0.  VII  of  the  G.  1.  P.  Rail- 
way Working  Time  Table,  though  not  made 
under  s.  47  of  the  Ind-an  Railways  Act,  are 
yet  absolutely  within  the  power  of  the  Company 
to  impose,  so  long  as  they  are  not  inconsistent 
with  the  Railways  Act  or  wiih  the  General 
Rules  made  under  that  Act.  The  rules  in  0  VII 
are  merely  administrativo  orders  or  executive 
directions;  nevertheless,  the  Company's  ser- 
vants are  bound  to  obey  them  There  is  no 
inconsistency  between  the  rules  in  0.  VII  and 
the  Railways  Act  or  the  General  Rules  made 
under  that  Act.  The  object  of  r.  1,  0.  VII, 
is  that  the  guard  of  a  train  waiting  at  a  station 
on  a  loop  hue,  in  order  to  enable  another  train 
running  in  the  opposite  direction  to  cross  at 
the  station,  is  to  prevent  a  collision  with  his 
own  train,  in  other  words,  he  is  to  secure  the 
safety  of  his  own  train  by  seeing  to  the  parti- 
cular pair  of  points  which  lead  into  the  line 
occupied  by  his  train.     EMPEROR  v.    DONALD 

Bruce  Weir,  12  Bom.  L  R.  930  =  8  lad  Caa. 
134. 

(4-a)— 8.  47— See  No.  60,  infra. 

(5) — Ss.  47,  68  and  ll2-a— Railway  ticket 
not  used  on  the  day  of  issue-  — Que  of  the  rules 
made  by  a  Railway  Company  under  s.  47  of 
Act  IX  of  1890  IS  that  tickets  are  only  avail- 
able on  the  day  of  issue.  Therefore,  a  ticket 
not  so  availed  of  is  not  a  proper  ticket  within 
the  meaning  of  s.  68  of  the  Act.  VeeRA- 
RAGHAVACHARI  v.  FRENCH,  i  Weir  870. 

(6)— S.  68 -See  No.  5,  supra. 

(7)— Ss.  68,  112-Travdling  without  ticket— 
Attt-mpt  tocheit — PenalCoie,  ss.  4I7,  511 — Dis- 
honest or  fraudulent  intention — Offtnce— Sepa- 
rate sentence— Construction  of  Statute— Gene- 
ral and  Special  Acts — Repeal  by  implication — 
General  Clauses  Act  (X  of  1897),  s.  26.— The 
essence  of  an  ofience  under  s.  112  of  the  Indian 
Railway  Act  is  dishonest  or  fraudulent  inten- 
tion, the  intention  to  defraud  the  Railway 
Administration  of  its  just  dues.  Merely  travel- 
ling without  a  ticket  is  not  an  ofience  under  the 
section.  Travelling  with  a  fahe  and  entirely 
irrelevant  ticket  with  fraudulent  or  dishonest 
intention  is  an  offence  under  s.  112  (a)  of  the 
Railways  Act.  Facts  which  form  the  basis  of 
a  conviction  and  sentence  under  one  charge 
cannot  form  the  basis  of  a  conviction  and  also 
a  separate  senten^.e  under  another  charge. 
There  cannot  be  cumulative  sentences  though 
a  conviction  might  take  place  on  an  alterna- 
tive charge  or  even  both  charges.  It  is  ordinarily 
desirable  that  when  an  act  or  omission  is  made 
penal  by  two  Acts,  one  general  and  the  other 
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Act  IX  of  1890  (Railways) — continued. 

special,  the  sentence  should  be  passed  under 
the  Specifil  Act.  Qi/cere.  — Whether  in  this 
counory  a  special  penal  law  repeals  by  impli- 
cation, in  every  case,  a  previously  existing 
general  law  relifcing  to  an  offence  of  tbe  same 
nature.  KULODA  PROSAD  MAJUMDAR  v. 
Emperor,  11  C  W.N.  100  =  4  Cr.  L.J.  439  =  5 
C.L  J.  47.     (3  Q  B.D.  289,  20  A.  95,  R.). 

(8) — Ss.  63  and  112  (a) — Conviction  under 
s.  112  (a)  when  sustainable —To  \\isMj  a  con- 
viction under  s.  112  (a)  of  the  Railway  Act,  the 
prosecution  must  prove  entry  into  a  carriage 
in  contravention  of  s.  68,  that  is,  without  a 
ticket  and  fraudulent  intent  in  so  doing.  The 
mere  fact  that  a  man  having  a  ticket  travels 
beyond  the  station  named  on  it  does  not  neces- 
sarily warrant  tho  inference  that  he  entered  the 
carriage  with  a  fraudulent  intent.  In  re 
SUBRAYA  ASARi,  1  Weir  870. 

(9)— Ss.  68,  112  and  113  —  Inten'ionally 
travelling  beyond  place  of  ticket. — S.  112  does 
not  apply  to  the  case  of  a  person,  who,  having 
entered  a  carnage  with  a  proper  ticket,  travels 
on  the  strength  of  that  ticket  beyond  the  place 
authorised  by  it.  The  Act  contains  no  provi- 
sion for  the  judicial  punishment  of  a  person 
who  intentionally  travels  beyond  the  place  for 
which  be  has  "a  proper  pass  or  ticket.  "  and 
the  only  course  open  to  the  Railway  officers  is 
to  proceed,  in  such  oases,  under  s.  113  of  the 
Act,  which  provides  for  a  specially  high  "  excess 
charge"  where  the  passenger  has  not,  before 
being  detected  by  a  Railway  servant,  notified 
to  the  Riilway  servant  on  duty  with  the  train 
the  face  of  the  charge  having  been  incurred. 
Bengal  Nagpur  Railway  Company  v. 
Devidutt,  QC.P.L.R.  Cr.  1. 

(10)— Ss.  70  and  Hi— Sale  or  transfer-  of 
single  ticket.— Ss.  17  and  114  of  tbe  Act  apply 
only  to  return  or  season  tickets.  Tbe  sale  or 
transfer  of  single  tickets  is  neither  prohibited 
nor  rendered  penal  by  the  Act.  Where  the  ac- 
cused bought  a  large  number  of  tickets  from  the 
Railway  Company  during  a  festival  and  sold  one 
of  them  at  a  rate  higher  than  those  for  which 
he  had  bought  them,  held,  that  the  acuused 
was  not  guilty  of  cheating  under  s.  417,  Penal 
Code,  ina^imuch  as  the  person  who  boughs  the 
ticket  admitted  that  he  was  awire  of  the  higher 
rate  and  was  not  misled.  In  re  Ramaswami 
Naidu,  1  Weir  872. 

(11) — S.  \00— Charged  and  tried  under  the 
first  part  of  the  section — Procedure  as  m  sum- 
mons cases —Cotivicted,  under  th".  latter  part, 
of  a  different  offtnce — Pioceiiire  in  warrant 
case  — Not  followed,  effect  of. — A  Magistrate 
proceeded  in  tbe  first  instance  as  if  the  case 
fell  under  the  first  part  of  s.  100  of  the 
Railways  Act  and  adopted  the  procedure  f  jr 
summons  cases.  Eventually  the  accused  was 
convicted  of  an  oSence,  under  the  latter  part 
of  the  section,  which  contemplates  a  warrant 
case,  fl'eid,  that  the  action  of  the  Migistrate 
was  illegal.  In  re  W.  P.  TrouSDELL,  5  M. 
L.T.  204. 
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(12)— S.  101— Disobedience  of  Railway  rules 
and  endangering  the  safetit  of  any  person,  con- 
sequence of — Station- Master,  duty  ayid  respon- 
sibility o/.  — Rule  247  of  the  Railway  rules, 
throws  on  a  Station  Master  the  responsibility 
for  ensuring  that  all  points  are  correctly  set 
and  all  facing  points  securely  locked  for  the 
passage  of  trains.  So,  where  a  Station-Master 
omitted  to  inspect  the  points  and  satisfy 
himself  that  they  were  corre)tly  set,  before  he 
ordered  tbe  sigcial  to  be  lowered,  and  allowed 
the  mail  to  enter  the  station,  and  the  mail  in 
consequence  came  in  on  a  aide  line  and  collided 
with  the  goods  train  there,  held,  he  disobeyed 
the  rule  which  he  was  bound  to  obey  and 
thereby  endangered  the  safety  of  many  persons, 
and  that  he  therefore  committed  an  offence 
under  cl.  (0),  s.  101  of  the  Railway  Act.  KlNG- 
EMPEROR  v.  M  N.  ATCHATA  RAM.\YYA,  4  L. 
B.R  350  =  9  Cr.L.J.  352.  (4  L.B  R.  139,  F.;  32 
C.  73,  D.)  [R.,  7  Bur.L  T-  101  =  15  Cr.L.J.  17 
=  22  Ind.  Cas.  161  =  7  L.B.R.  72]. 

(18) — S.  101  -  Disobedie7ice  of  railway  rules — 
Endangering  safety  of  any  verson  -  Station 
master,  duties  and  responsibilities  of. — An  Assis- 
tant Station-Mister,  after  he  gave  a  line-clear 
ticket  to  the  guard  of  a  down  train  waiting  at 
his  station,  received  information  from  the  next 
station  to  caucr^l  the  line  clear  so  given,  in  order 
to  allow  an  up  train  proceeding  from  that  sta- 
tion. He  at  once  gave  line-clear  for  tbe  up 
train  to  come,  but  without  first  ttking  back 
the  line-clear  he  had  already  issued  to  the  guard 
of  the  down  train.  So,  before  he  went  out  to 
look  for  the  guard,  the  down  train  had  started 
and  afterwards  met  the  up  train  between  the 
two  stations,  though  the  driver  was  able  to  stop 
the  train  ni  time  and  avoided  a  collision.  Held, 
the  act  of  giving  a  line-clear  for  the  up  train 
without  first  getting  back  the  line  clear  he  had 
given  to  the  guard  of  the  down  train,  was  a 
flagrant  disobedience  of  the  Railway  rules,  and 
that  he  committed  an  offence  under  s.  101  of 
the  Railway  Act  by  endangering  the  safety  of 
many  persons  by  disobeying  a  rule  which  he 
was  bound  to  obey.  KING-EMPEROR  v.  PO 
Gyi.  4L.B.R  353  =  9  Cp.L. J.  o48.  (32  C.  73. 
D.)  [D..  7  Bur.  L.T.  101  =  7  L.B.R.  72  =  15Cr. 
L.J.  17  =  22  Ind.  Cas.  161,] 

(14) — S-  101 — Collision — Negligence  of  station 
master  —Offence. — Where,  in  consequence  of  the 
omission  of  a  St  ition-Masier  to  take  down  the 
line-clear  signal,  a  mixed  train  was  run  into  the 
station  and  a  collision  took  place,  in  which  one 
waggon  was  derailed,  but  as  the  train  was 
moving  slowly  no  person  was  injured,  held,  that 
the  omission  on  the  part  of  the  Station-Master 
constituted  an  offence  under  s.  101,  Kailways 
Act.  Joy  Gop.^l  Banerjee  v.  Emperor, 
11  C.W.N.  173  =  5  Cp.  L  J  16.  (5  N.W.P.  240. 
D.)  [D.,  U  CrLJ.  362  =  6  Ind.  Cas.  483  =  8 
P.L.R.  1910.] 

(15)  S.  \0\.— Engine-driver  starting  train 
loithout  '  line-clear  '  ticket — No  immediate  dan- 
ger —  Whether  driver  guilty  —  Mea7iiyig  of 
"  danger,"  —A  fireman  (accused)  in  charge  of  a 
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train  breaks  the  rules  of  his  service  and  does  a 
rash  and  negligent  act,  in  starting  the  train  at 
all,  and  in  driving  it  down  the  line,  without 
having  been  given  "line-clear."  Although, 
owing  to  the  distance  of  the  oiher  goods  train, 
running  in  the  opposite  dirpctioo,  and  owing  to 
the  precautions  taken  by  the  drivers  of  both  the 
trains,  the  danger  was  remote,  yet  a  state  of 
danger  was  created  when  the  ancused  took  his 
train  on  to,  and  proceeded  to  drive  it  down,  the 
line.  By  so  doing  he  "  endingerod  "  the  '  safety  ' 
of  the  persons  on  the  two  trains  within  the 
meaning  of  s.  101.  Danger,  which  memsthe 
risk  of  loss  or  injury,  ia  a  relative  term.  It  may 
be  immediate  or  remote,  but  it  is  none  the  less 
danger,  because  it  is  remote  and  there  is,  there- 
fore, A  better  chance  of  avoiding  it.  Although 
the  danger  hid  been  averted  by  the  two  trains 
being  broughr  to  a  standstill  at  a  distance  of 
some  300  yards  from  one  another,  that  is  prac- 
tic^illy  equivalent  to  an  ai3mission  that,  up  to 
the  time  of  stopoing  the  trains,  there  had  been 
danger.  FaZAL  DIN  v.  EMPEROR,  13  P,R. 
1906,  Cr  =  S9  P.L.R.  1907-5  Cr.  L.J.  81.  (5  N. 
W.P.  540,  D.)  [fl.,39P.W.R  1910  =  B  P.L. 
K.   19i0-=6  Ind.  Gas.  483=11  Cr. L.J.  362.] 

(16) — S.  101 — Railway  guard  failing  to  give 
engine  driver  necessary  signal  —  Consequent 
injury  and  death  to  a  boy— Negligence — Penal 
Code,  s.  304 — Negligence.  -A  Railway  guard 
failed  to  give  to  tbe  engine-driver  a  signal  to 
sound  his  whistle  before  starting  ihe  engine, 
which  he  was  bound  to  do  under  s.  244  of  the 
Railway  Rules.  The  engine  having  been  put 
in  motion,  causad  a  boy,  who  was  painting  a 
waggon  on  the  line,  injury  wbicb  resulted  in 
his  death.  The  Magistrate  convicted  him, 
under  s.  101,  Railways  Act,  of  endangering  the 
safety  of  persons  by  a  rash  and  negligent  act, 
and  sentenced  him  to  undergo  simple  imorison- 
ment  for  one  day  and  to  pay  a  fine  of  Rs.  20. 
Held,  ordering  a  new  trial,  that,  as  the  trying 
Magistrate  had  found  that  the  injury  on  the 
deceased  boy  was  caused  by  the  negligence  of 
the  accused  and  that  the  boy  died  thereupon, 
s,  304-A,  I. P.O.,  appeared  more  applicable, 
specially  as  ttie  trial  under  it  must  take  place 
before  a  higher  tribunil.   QUEEN-EMPRESS   v. 

Francis  Thompson,  Rat.  Ua.  Cr.  0.721  = 
Cr  Rg,  47  of  1894. 

(17) — S.  101 — Driver  running  his  train  at  full 
speed  with  danger  signals  against  him — Closed 
gale. — Where  a  driver  ran  his  train  at  full  speed 
with  danger  signals  agiinst  him  through  a 
closed  gate,  held,  that  his  act  endangered  the 
safety  of  himsali  and  other  parsons  in  the  train 
which  he  was  driving  and  that  the  a^t,  there 
fore,  amounted  to  an  oSence  under  s.  101.  hire 
APPAS.^MY,  1  Weir  869 

(18) — S.  101  —  Railiuay  driver  passing  danger 
signal — Gatekeeper  sleeping  and  omitting  to  open 
gate. — For  a  Railway  driver  to  pa-iS  a  danger- 
signal  and  go  when  the  line  is  not  clear  must 
necessarily  endanger  the  lives  of  all  persons 
crossing  the  line  as  well  as  those  in  the  train. 
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For  a  gate-keeper  to  go  to  sleep  and  omit  to 
open  the  gates  is  productive  of  a  similar  danger. 
Public  Prosecutor  v.  Bentley,  i  Weir 
868. 

(19)  — S.  101 — Gaieman  being  absent  not 
opening  gate  at  the  approach  of  train. — Where  a 
gateman,  being  absent  on  duty,  did  riot  open  a 
gate,  whfn  the  train  was  approaching,  held 
that  he  was  liable  to  be  convicted  under  s.  101, 
Act  IX  of  1890,  and  that  he  cciild  not  escape 
conviction  benause  of  the  contnbu'ory  negli- 
gence of  engine  driver.  QUEEN  EMPRESS  v. 
Pathi,  9  PR.  1892,  Cr. 

(20l — 8.  \Q1~ Endangering  life  and  property 
by  disobedience  to  rules  ~- Substantial  cojiviction. 
— An  Assistant  Station-Master  was  charged 
with  an  oSence  under  a.  lOl  of  the  Indian 
Railways  Act.  Tbe  o8«iice  consisted  in  the 
disobedience  to  the  Railway  rules,  and  thereby 
endangering  ihe  safety  of  persons  travelling  la 
a  train,  which  collided  with  another  train 
containing  wasgons.  The  Assistant  Station- 
Master's  duty  under  tbe  rules  was,  to  inspect 
all  facing  points  over  which  ihe  train  would 
run,  and  he  was  personally  responsible  that  all 
such  points  were  correctly  set  and  locked  for 
the  running  through  train.  He  was  also  res- 
ponsible that  the  signals  were  not  lowered,  to 
admit  a  tram,  until  all  facing  p  jints  over  which 
the  train  would  pass,  were  correctly  set  and 
secured,  and  the  keys  of  all  facing  points  over 
which  the  train  would  pass  were  in  his  posses- 
sion. The  Assistant  Station-Master  in  the  case, 
allowed  the  signal  to  be  given  for  a  train  to  run 
through  his  station  without  satisfying  himself, 
that  all  the  prescribed  precautions  had  been 
taken  by  an  official  subordinate  to  him.  Hence 
the  collisiori.  He  was  convicted  and  fined  Rs.  30 
by  a  M  igistrate,  who  viewed  the  ofience  as  a 
mere  technical  one,  considering  that  the  colli- 
sion was  the  result  of  acts  and  omissions  on  the 
part  of  a-  subordinate  official,  the  jamadar. 
Eeld,  the  Magistrate's  opinion  as  to  the  ofience 
of  the  Station-Master  being  a  mere  technical 
one,  was  wrong  and  that  the  station-master, 
considering  the  responsibility  thrown  on  him 
by  the  rules,  and  considering  also  the  extent  of 
the  danger  to  life  and  property,  merited  a  more 
substantial  punishmdnt  than  the  mere  fine. 
Held,  also  that  the  essence  of  the  ofience 
consisted,  not  in  the  consequences  directly 
referable  to  the  default  of  the  Station-Mascer, 
but  in  tbe  danger  of  ri^ik  which  it  entailed. 
King  Emperor  v.  Dass  4  L  B.R.  139  =  7  Cr. 
L.J.  417.  [R.,  9  Cr.  L  J.  ::I52  =4  L.B  R.  350  ; 
D  ,  15  Cr.  L  J.  17=22  lud.  Ca.s.  161  =  7  L.B.R. 
72  =  7  Bur.  L.T.  101.] 

(21)— S.  101  —  Sanction. — No  sanction  is 
necessary  to  theinsiitiition  of  a  complaint  of  an 
offence  punishable  und^r  s.  101.  QUEEN- 
EMPRESS  v.  Fattu.  9  P.R.  1892,  Cr. 

(22) — S  101 — Eailw  ry—Rash  or  negligent  act 
— Act  endangering  safety  of  a  person. — Under 
s.  101  of  the  Railways  Act,  the  offence  consists 
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in  (1)  disobeying  rules  or  doing  any  rash  or 
negligent  act  aud  (2;  thereby  eiidaageruig  the 
salety  of  any  person.  It  is  not  suf&oient  to 
show  that  the  act  of  ihe  accused  or  aoy  omis^sion 
on  his  part  was  likely  to  endanger  the  safety  of 
any  person.  It  must  be  proved  affirmatively 
that  it  did,  in  point  of  fact,  so  endanger  any 
person's  safety.  The  Assistant  Station- Master 
of  Talwandi  allowed  a  goods  train  to  proceed  to 
the  next  station  Dugra,  without  informing  the 
staff  ot  the  letter  station  of  his  doing  so,  and 
without  previously  obtaining  a  line-clear 
message  from  that  station.  A  passenger  train 
was  neariug  Dogra  from  the  opposite  airection, 
and  the  goods  ttaiu  was  detained  at,  the  distant 
signal  ot  ihe  Dogra  station  till  line  was  clear  to 
receive  the  gooas  train.  Htld,  that  the  Absist- 
ant  Station- Master  could  not  be  convicted  of 
the  offence  under  s.  101  of  the  Railwa>s  Act. 
Crown  v.  GaneshDas,  8  P.L  R.  isio,  Cr.= 
39  P.W.R.  laiO  Cr.  =6  Ind  Cas.  483.  (la  P  R. 
19U6,Or.  =59  P.L.R  lb07,  4  Bur  L.R.  354,  6  M. 
201,  4  Bur.  L.R,  139,  11  C.  W.N.  173,  31  C.  79, 
7  P.E.  Iis92.  iJ.j 

(23) — S.  lOl — Co7iviction  under,  when  sus- 
tamable — Mere  possibility  o'  endangerihg  safety 
of  some  i^emon  whether  sufficient  for  conviction,  j 
— A  conviction  under  &.  lOi  ot  the  Act  would  | 
not  be  sustainable  unless  ihe  Riilway  servant 
has,  by  his  disobedience  to  the  rules,  actually 
endangered  the  safety  of  persons,  s.  lOl  of  the 
Act  does  not  provide  for  cases  in  which  the 
disobedience  of  a  rule  is  merely  likely  or  calcu- 
lated to  endanger  the  bafety  of  any  person. 
The  intention  ui  the  legislature  was  apparently 
to  leave  it  to  the  Railway  authorities  lo  deal 
deparcmeiJiaily  witti  disobediences  involving 
risk  of  d,inger  without  entailing  actual  danger. 
Ba  Lin  v.  KiNG-EMPEROR,  7  L.B.R.  72  =  22 
Ind.  Cas.  161  =  13  Cr.  L,J.  17  =  7  Bur.  L.T. 
101.  (5  N.W.P.H.C.  '240,  6  Ind.  Cas,  483,  F.; 
4  L.B.R.  139,  4  L.BR.  350,  4  L.B.R.  353,  D.) 

(24)— S.  101— See  Penal  CODE,  s.  304-A. 
32  C.  73  =  8  C.W.N.  645. 

(25)— S.  101,  subss  (a),  (6),  (c)—' General 
Rules  and  Regulations  "  applied  to  all  Railways 
mlnaia,r.  86  — G.I  P. By.  Working  InstiUtions 
in  force  on  a,id  afier  ist  July  iUxl—Rule  9 
applying  Gtneral  Hule  86  for  prottcticn  of 
trains  suinaing  outside  distant  signal- Whether 
charge  fur  breach  of  r.  9  should  be  under  sub- 
s.  [a)  or  [b)  of  s.  101  of  the  Railways  Act 
— Construction  and  amplication  of  working  rules 
framed  by  Railway-  —  Where  a  train  is  stopped 
outside  a  distant  signal  at  danger,  the  omission 
of  the  guard  to  place  detonators  to  protect  the 
train  is  a  disobedience  of  Rule  9  of  G.I. P.  Ry. 
Working  Instructions  and  is  punishable  under 
8.  101  (6)  and  not  under  s.  101  (a)  of  the 
Railways  Act.  When  the  guard  of  a  train 
ohargfcd  under  s.  lOl  (b)  at  the  Railways  Act, 
the  burden  of  proof  that  he  did  not  place  the 
requisite  number  of  detonators,  as  required  by 
General  Rule  86,  read  with  rule  9  of  the  G.I.P. 
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Ry.  Working  Instructions,  is  upon  the  prosecu- 
tion. That  burden  can  be  discharged  by  the 
Railway  authorities  concerned  inspecting  the 
line,  soon  after  the  accident,  and  examining 
whether  there  were  no  matellic  remnants  of  a 
detonator  left  near  the  place  stated  by  the 
accused.  The  evidence  of  a  District  Traffic 
Superintendent  that,  under  the  circumstanceg 
of  a  case,  a  guard  sufficiently  complied  with  the 
said  General  Rule  86  (read  with  the  G.I.P.  Ry. 
Rule  9)  when,  instead  of  placing  all  the 
detonators  as  required  thereby,  he  placed  only 
one,  cannot  affect  the  interpretation  of  a  rule 
which  must  be  interpreted  according  to  the 
ordinary  rules  of  interpretation.  But  the  opi- 
nion oJ  such  a  witness  will  have  to  be  taken  into 
consideration  when  deciding  the  question  of 
punishment.  The  standing  of  a  train  outside 
a  distant  signal  at  danger  is  an  "  authorised  " 
detention  and  not  on  account  of  any  "  accident, 
failure,  or  ob^tructioa.  "  When  the  signals 
are  lowered  the  delay  or  "  stoppage  "  for  nearly 
ten  minutes  in  a'«tampting  tc  climb  up  a  steep 
gradient  is  an  "  incidental "  one  within  the 
meinmg  of  General  Rule  86.  The  wording  of 
the  G.I  P.  Ry.  Rule  9,  sub-rule  4,  is  somewhat 
inappropriate.  When  the  Court  finds  that  a 
man  in  the  position  of  a  Di>itrict  Trafl&j  Super- 
intendent misreads  a  rule,  it  should  make 
allowance  for  an  uneducated  man,  and  infer 
that  there  may  have  beea  an  error  ot  judgment 
on  the  part  of  tne  accuseJ.  BEZANJI  v. 
EMPEROR,  14  Cr.  L.J.  676  =  21  Ind.  Caa.  996. 

(261— S.  101,  Rules  99  (c),  100— Endangering 
saf>  ty  of  paseengers  '-Siatio7i  Master — Li7i2  clear 
— Shunting  onth-'  line — Derailment  of  a  waggon 
in  shuritmg — Driver  of  the  approaching  tram 
rushing  in  against  danger  signals — OoUision-r 
Liability  of  Station  Master. — The  accused,  the 
Station  Master  of  Kodabgoan,  admitted  a  goods 
train  on  the  chord  line  oi  his  station.  He  then 
asked  the  driver  of  the  goods  train  to  detach 
his  engine  and  shunt  nine  waggons  from  the 
loop  line  where  they  were  standing  to  a  dead  end 
siding  to  make  room  for  the  down  mail.  On 
being  asked  for  line  clear  from  the  next  station 
for  an  up  passenger  train,  the  accused  gave  line 
clear.  The  nine  waggons  were  taken  from  the 
loop  to  the  main  line,  and  whilst  they  were 
being  shunted  into  the  dead  end  siding,  one  of 
the  waggons  got  derailed  at  the  point,  where  the 
siding  joined  the  main  line.  At  this  time  the 
distant  and  home  signal  were  up  agamst  the 
passenger  train.  The  driver  of  the  passenger 
tram  however  disregarded  both  danger  signals 
and  dashed  into  the  derailed  waggon  causing 
injury  to  two  of  the  passengers  and  the  guard. 
The  accused  was  on  these  facts  tried  under 
s.  101,  Railways  Act,  for  having  endangered  the 
safety  of  persons  by  breach  cf  the  rr.  99  (c) 
and  100.  The  Magistrate  acquitted  the  accused 
on  the  ground  that  the  act  which  led  to  the 
collision  was  the  act  of  the  driver  of  the  up 
passenger  train  in  disregarding  the  signals.  On 
appeal  by  the  Government :  Held,  setting  aside 
the  order  of   acquittal,   (i)   that   the  object  of 
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I.  100  being  to  iesHen  the  risk  of  accidents 
through  shunting  on  a  through  line  after  line 
clear  had  been  given,  tba  disregard  of  the  rule 
enhanced  the  danger  to  passengers,  and  the 
risk  thus  entailed  rendered  the  rule-breaker 
liable  to  punishment.  (2)  That,  as  regards 
punishment,  the  gravity  of  the  ofEanoe  should 
be  estimated  not  by  the  actual  ultimate  conse- 
quences but  by  the  risk  involved,  for  the  rule- 
breaker  might  be  punished  even  though  no 
accident  occurred.  EMPEROR  v.  RAMACH AN- 
DRA  HARI,  15  Bora.  L.R.  702  =2  Bom.  Cr  C. 
109  =  14  Cr.L.J.  460  =  20  Ind.  Gas.  620  =  37  B. 
683 

(27)— Ss.  102,  108,  109.  120—  Passenger 
definid — Resisling  an  altevipt  by  a  Raibn^y 
servant  to  put  into  carriage  more  pnsser,gers  — 
Assault— i.ndtan  Penal  Code  {Act  XLV  o/"i860), 
s.  352. — Held,  that,  if  a  person  objects  to  the 
coming  in  of  more  passengers,  and  .stands 
against  the  door,  he  commits  an  offence  falling 
under  ss.  109  (2)  and  120  (c)  of  Act  IX  of  1890, 
and  is  liable  to  removal,  not  only  from  the 
carriage,  but  also  from  the  Railway  by  any 
Railway  servant,  and  the  latter  does  not  commit 
an  offence  of  as.saulc  under  s.  352,  I. P.O.,  or 
any  other  offence,  if,  in  ejecting  the  passenger, 
he  does  not  use  more  force  or  viplenco  tban  is 
actually  necessary  for  the  purpose.  Held,  also, 
that,  for  the  purposes  of  various  sections  of  the 
said  Act,  e.g.,  102,  108  and  109,  a  peison  who 
iB  a  ticket-holder  is  regarded  as  a  passenger, 
even  before  he  has  actually  boarded  the  train. 
Hari  Sarup  Salekh  Chand  Abdul  Basit 
V.  Crown,  31  P.W.R  1910,  Cr.  =  7  Ind.  Gas. 
355  =  ltCrL.J.  45i=26  PR.  1910,  Cr.  =  200 
P. L.R.  1910. 

(28)— S.  107  — See  RASH  AND  NEGIilGENT 
ACT,  CAUSING  DEATH  BY,  24  P.L.R,  1905  = 
2  Cr.L.J.  207  =  22  P.R.  1905,  Cr. 

(29)— Ss.  107  and  134— Jurisdiction  of  Cri- 
minal Court -Goods  sent  by  Railway  from 
Karachi  to  Lahore — Goods  falsely  described — 
Loss  in  freight  caused  to  Railway  Administra- 
tion— Cheating — Penal  Code,  s.  415 — Abetment 
— Penal  Code,  s.  107— See  GULAM  ALI  v. 
Empress,  7  P.R.  1900.  Cr.  [^.,  18  P.w.R. 
1908,  Cr.;  B.,  172  P.L.R.  1910=7  P.R.  1910  = 
7  P.W.R.  1910  =  5  lud.  Cas.  830  =  11  Cr.L.J. 
253.] 

(30)— S.  108  -See  No.  27,  supra. 

(31) -S.  109— See  No,  27,  supra. 

(32) — S.  110 — "  Compartment,"  meaning  of 
Smoking  in  compartment.  —  Per  Jenkms,  C.  J., 
and  Candy,  J — The  term  "compartment  "  in 
s.  HO,  Indian  Railways  Act,  1890,  means  a 
division  of  a  Railway  carriage,  separated  from 
the  other  divieions  by  partitions  right  up  to 
the  roof  of  the  carriage  ;  each  such  division 
being  completely  screened  off  from  its  adjoin- 
ing divisions.     Per  Ranade,.  J.,  contra  ;— The 
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word  "  compartment  "  is  used  in  s.  110,  Act  IX 
of  1890,  in  the  sense  in  which  it  is  used  through- 
out the  Ace,  and  does  not  necsssarilv  mean 
a  completely  partitioned  division.  In  re  DaDA- 
BHAI  Jamsedji,  24  B.  293  =  1  Bom.  L  R.  688. 

(33)  — S.  ll'i— Entry  into  Railway  carriage 
without  ticket.— The  mere  entry  into  a  Railway 
carriage  vvithout  ticket,  without  any  intent  to 
defraud  the  Company,  does  not  constitute  an 
offence  under  s.  112,  Act  IX  of  1H90.  KlNG- 
EMPEROli  v.  ATTA  ULL.^H,  27  P  R.  1905.  Cc. 
=  124  P. L.R   1905. 

(34)— S.  112— ^caV  of  1879,  s.  32—Faiher 
travelling  luiih  son  aged  six  years  without  paying 
latter's  fare. — Where  the  accused  travelled  in 
companj  with  his  sou,  aged  six  years,  from  one 
station  to  another  station  on  a  railway  line 
without  paying  the  half  fare  due  to  his  son, 
held,  that,  even  though  the  accused  was  not 
guilty  as  the  principal  offender,  he  was  clearly 
liable  as  an  abettor,  to  be  punished  under  s.  32. 
HIGH  COURT  PROCEEDINGS,  15TH  DEC.  1879, 
1  Waiv  869,  F  B. 

(35)— S.  ll2~Ratlway  fare  —  Fine.— The 
reference  in  s.  112  of  the  Railways  Act  to  the 
amount  of  the  single  fare  does  not  mean  that 
the  payment  of  such  fare  may  be  ordered  in 
addition  to  the  fine  but  that  the  total  fine 
imposed  shall  not  exceed  Rs.  100  plus  the  fare 
referred  to.  EMPEROR  v.  ABDUD,  17  C. P.L.R. 
32. 

(36) -S.  112  (a)— Travelling  with  forged  pass 
—See  PENAriCODB,ss.  419,  511,  21  M  L.J.  748 
=  11  Ind.  Gas.  590. 

(37)— S.  112— See  Nos.  5,  7,  8,  and  9,  supra. 

1       (38)  — S.  113— .Excess  charge  and   fare,  how 
'   recoverable — Imprisontnent  in  default.  — ^.  113, 
I   sub-s.    4    of    the    Railway.-;    Act,    wbich    direct 
I   that  on  failure  to  pay  on  demand  excess  charge 
I    and  fate  when  due,  the  amount  shall,  on  appli- 
I   cation,  be  recovered  by  a  Magistrate  as  if  it  were 
a  fine,  does  not  authorize  him  to  impose  impri- 
sonment   in    default.      QUEEN-EmpRESS    v. 
JAMES  Crowson,  1  Bora.   L  R.   166.     (18  B. 
440,  20  M.  1,  F.)  [f.,  10  Cr.  L.J.  519  =  4  Ind, 
Cas.  236  =  5  N.LR.  151.] 

(39)— S.  113— Scope  of.— The  provision  in 
s.  113  of  the  Railway  Act,  which  directs  that^ 
on  failure  to  pay  on  demand  excess  charge  and 
fare  when  due,  the  amount  shall,  on  applica- 
tion, be  recovered  by  a  Magistrate  as  if  it  were 
a  fine,  does  not  authorize  the  Magistrate  to 
impose  imprisonment  on  diifault.  The  excess 
charge  and  fd,re  referred  to  in  s.  113  is  not  a 
fine,  though  ic  may  be  recovered  as  such. 
Queen-Empress  v.  Kutrapa,  18  B.  440. 
iF.,  20  M.  385,  1  Bom.LR.  166,5  N.L.R.  151; 
R.,  21  C.  985.] 

(40)  — S.  113  — Scope  o/.— 3.  113  of  the  Rail- 
way Act  directs  that  on  failure  to  pay  on  de- 
mand excess  charge  and  fare,  when  due,  the 
amount    shall,  on  application,  be  recovered  by 
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a  Magistrate  as  if  it  were  a  fine.  The  excess 
charge  and  fare  referred  to  in  s.  113  is  not  a 
fine,  though  it  may  be  recovered  as  such.  A 
Magistrate  is  not  authorised  toimposeimprison- 
ment  in  default  of  payment  of  the  excess 
charge  and  fare.  QUEEN- EMPKESS  v.  SUB- 
RAMANiA  AlYAB.  20  M.  383  =  1  Weir  871. 
iF.,  10  Cr.  L.J.  519  =  4  Ind.  Cas.  2^6  =  5  N.L. 
R.  151.] 

(41)— S.  m  —  Application  to  recover  excess 
fare — Maghtrate  not  to  exercise  judicial  func- 
tions— Procedure  — A  Magistrate  is  not  to 
exercise  judicial  fuoctions  when  an  apphc.^tion 
is  made  to  him  by  a  duly  authorized  Railway 
servant  to  recover  the  amount  of  excess  fare 
claimed,  but  is  merely  to  take  the  necessary 
steps     to    recover    it.     QUEEN  EMPRESS     v. 

Alexander  Augustus  St.  Clair  Miller, 
L.B.R    1872-1892.  606. 

(42)  -  S.  ll3~Excess  fare  and  charge — 
Afplicability  of  s.  64,  Penal  Code.  —  Si.  5  of  the 
General  Clauses  Act  makes  s.  64  of  the  Penal 
Code  applicable  to  the  recovery  of  excess  charge 
and  fare  ordered  to  be  paid  under  s.  U3  of  the 
Indian  Railways  Act.  QuEEN  ElIPRESS  v. 
Vaibyalingam,  Rat.  Ua.  Cr.  C.  871  =  Cr.  Rg 
$3  of  1896. 

(43)— S.  llo~ Magistrate's  order  wider  the 
section — Revisim. — A  Magistrate's  proceedings 
under  s.  Il3,  are  opeu  to  revision  under  s.  435, 
Crim.  Pro.  Code.  A.  GREY  v.  NORTH- 
WESTERN Railway.  13  P  R,  1891  Cr.  (14  B. 
381,  fl.)  [R.,  11  Cr.  L.J.  577 -=8  lad.  Cas.  190 
=  •35  P.W.R.  1910.  Cr.] 

(44) — S.  113,  sub-s-  1 — Travelling  without  a 
ticket. — Under  s.  113,  subs.  1  of  the  Act,  it  is 
an  offence  to  travel  without  a  ticket.  It  is  im- 
material to  consider  how  many  tickets  were 
issued  on  that  particular  date.  PANCHABIKESA 
AlYAR  V.  BONJOUR,  1  Weir,  871. 

(45)— 3.  113— See  No.  9,  supra. 

(46)— Ss.  113.  118,  122 -Amount  recoverable 
under  s-  113 — '  Should  be  recovered  as  if  it  were 
a  fine  ' — Imijri^onment  in  default  of  payment — 
Legality  —TraviUing  on  the  footboard  without 
ticket— Applicabihtu  of  ss.  118,  122. — B  was 
found  travelling  without  a  ticket  on  the  foot- 
board of  the  brake-van  of  a  goods  train.  Under 
s.  113,  Railways  Act.  he  was  ordered  to  pay 
Rs.  I-IO-O  and  to  suffer,  in  default  of  payment 
seven  days'  simple  impnsonnaent.  Held  (1) 
that  the  words  '  shall  be  recovered  as  if  it  were 
a  fine  '  in  s.  113  of  the  Act  only  authoriz:!  re- 
covery by  attachment  and  sale  of  mDveable 
property,  and  not  the  infliction  of  imprison- 
ment in  deftult  of  payment.  Obiter. — If  B 
persisted  in  riding  on  tbe  footboard  aft=!r  pro- 
hibition, he  is  liable  to  prosecution  under  the 
second  clause  of  s.  118  of  the  Railways  Act, 
•whilst,  if  there  was  no  such  prohibition  before 
he  was  finally  discovered  and  removed,  but  he 
entered  on  the  railway  unlawfully,  he  is  liable 
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to  prosecution  under  s.  12  ^  EMPEROR  v. 
BULLakhi.  3  N.L  R.  151.  (I  Bom.  L.R.  166. 
20  M  385.  F.) 

(47)— Ss.  113,  U2— Travelling  without  ticket 
—  Imprisonment  m  default  of  payment  of  fine, 
— Travelling  in  a  train  by  a  passenger  without 
having  a  proper  ticket  with  him  is  not  an 
offence  under  the  Railways  Act  of  1890.  A 
Magistrate  is  no^,  therefore,  competent  to  sen- 
tence the  accused  to  imprisonment  in  default 
j  of  payment  of  the  exces.^  charge  ani  penalty 
ordered  to  b?  p^id.  QUEEN-EMPRESS  v. 
Ram  P.AL,  20  A  95  =  A  W.N.  1897.196.  [iJ.. 
5  CL.J.  47  =  11  C.W.N.  100  ;  II  Cr.  L.J.  577 
=  8  Ind.  Cas.  190  =  35  P.W.R.  1910.  Cr.] 

(48)-Ss.  113,  132  and  I'dZ  —  ApvUcation  of 
s,  1S3— Court  F'.es  Act,  s.  31— a  person  failing 
or  refusing  to  pay  an  excess  charge  under  a.  113 
does  not  become  guilty  of  an  cSeace,  and  can- 
not be  punished  by  a  Magistrate,  whose  duty  it 
is  to  recover  a  sum  payable  by  a  passenger  as  if 
it  were  a  fine.  S.  133  does  not  apply  to  proceed- 
ings under  s.  113  ;  neither  does  s.  31  of  the 
Court  Pees  Act.  QueeN-EMPRESS  v.  NG\ 
Kyan  SWA,  U.B.R.  1892-1896,  Vol.  1,300. 
(L.B.R.  1872  —  1392.  605,  R.) 

(49)  S.  114-SeeNo.  10,  supra. 

(50)— S.  118  {Railways  Act,  V  of  1879,  s.  33) 
— Applicability  of  the  section  to  non-passeng'irs. 
— Wnere  the  accused,  a  seller  of  fruit  at  the 
platform  of  a  railway  station,  stood  on  tbe  foot- 
board of  the  carriage  selling  fruit  to  the  pas.- 
sengers  and  continued  so  to  stand  after  the 
bell  for  the  departure  of  the  train  had  been 
rung,  held  that  the  accused,  not  being  a  pas- 
senger, was  not  punishable  under  s.  33  of  Act 
IV  of  1879.  High  Court  Proceedings, 
15TH  Dec.  1879.  No.  227i,  1  Weir  373. 

(51)— S.  W^— Passenger— Licensed  sweetmeat 
seller  —  Standing  on  foot-board  of  a  carriage  in 
7notion  to  recover  dues — Tbe  accused  a  licensed 
sweetmeat  seller  at  a  railway  station,  stepped 
a  food  board  of  a  carriage  in  motion  to  recover 
the  price  of  some  sweets  he  had  sold  to  a 
passenger,  and  got  down  shortly  after.  For 
this  ac",  he  was  convicted  under  s.  118  (2), 
Railways  Act.  The  accused  having  applied  to 
the  High  Court  :  Held,  reversing  the  convic- 
tion and  .sentence,  that  the  accused  was  not  a 
passenger  within  the  meaning  of  s  118,  Rail- 
ways Act;  and  that  the  word  "passenger" 
in  the  section  denoted  a  person  who,  without 
the  permission  of  a  railway  servant,  entered  any 
carriage  of  a  railway  foithe  purpose  of  travelling 
therein  as  a  pa-isenger.  EMPEROR  v.  Ladhu 
Ram.JI  Jessa,  15  Bom.  L.R.  996  =  2  Bora.  Cr. 
C.  163  =  14  Cr.  L.J.  654  =  21  Ind.  Cas.  894. 

(52)— S.  118  t2)  —  See  CHEATING— GENERAL, 
25  P.R.  1903,  Cr. 

(53)— S.  118  {■2)  —  See  PASSENGER,  31  P.R. 
1905,  Cr  =  2  Cr.  L.f.  711. 

(54)— S.  118— See  No.  46,  supra. 
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(55)— S.  120— See  PENAL  CODE,  a.  95,  1  N. 
L.R.  139. 

(56)— S.  120— See  No.  27,  supra. 

(57}— S.  121  —  Right  of  way  claimed  by 
accused,  charged  ivitk  obstructing  a  Railway 
servant. — A  Railway  Company,  cannot  any 
more  than  a  private  individual,  by  their  orders, 
make  it  the  duty  of  their  agent  to  interfere 
with  an  existing  right  of  way.  Where  the 
accused  was  convicted  under  s.  121,  Railway 
Act,  with  having  obstructed  the  Residant 
Engineer  in  putting  down  a  line  for  a  fence, 
which  the  accused  alleged  would  have  interfered 
with  his  right  of  way.  held  that  the  conviction 
of  the  accused  without  deciding  whether  or  not 
the  alleged  right  of  way  exiot'd,  was  not 
proper.  QUEEN-EMPRESS  v.  BOMANJI,  Rat. 
Un.  Ce.  C.   675  =  Or.  Rg.  41  of  1893. 

(57-a)  Ss.  121.  122— See  PENAL  CODE, 
S.  186,  1  C.W.N.  74. 

{5S)  -  S.  Vi2— Easements  Act,  s.  2i.- Entry 
on  railway  premises  by  domniant  oionerto  effect 
necessary  repairs. — Tbe  Company,  whose  ser- 
vants the  accused  were,  had  a  mill  on  one  side 
of  the  Railway  line  and  a  ginning  factory  on  the 
other,  and  to  bring  water  from  the  one  to  the 
other,  there  was  a  pipe  laid  bereiith  the 
Railway  line  and  brick  reservoirs  at  each  side 
to  preserve  the  proper  level  of  the  water.  The 
Magistrate  had  convicted  the  accused  under 
s.  122,  Railway  Act,  because  they  entered  on 
the  railway  premises  to  do  some  repairs  to  the 
pipe  and  reservoirs,  without  having  first  obtain- 
ed the  permission  of  the  Railway  Company  to 
their  entry.  There  was  evidence  to  show  that 
the  repairs  were  necessary.  Held  that  as  the 
pipe  and  reservoirs  belonged  to  the  Company, 
and  were  kept  in  repair  by  them,  they,  as  the 
dominant  owners,  would  have  a  right  to  enter 
on  the  premises  of  the  Railway  Company,  the 
servient  owners,  to  effect  any  repairs  that  might 
be  necessary.  The  conviction  was,  therefore, 
wrong.  IMPERATRIX  v.  Vanmali,  22  B.  525. 
[fi.,  30  B  318  =  8  Bom.  L.R.  22  =  2  Cr.  L.J. 
216.] 

(59)— 3.  122  -S<?eNos.  1,  46  ane  57-a,  supra 

(60) — Ss.  122,  47 — Grossing  railway  lines  with- 
out permission —  Offence  under  s.  122 — '  Unlaiv- 
fully  in  s.  122 — Meaning — Absence  o'  by-laxv 
under  s.  47  (l)ig) — E§ect—S.  122  not  affected  by 
s.  47. — Wbere  a  person  crossed  the  railway 
lines  without  permission,  in  order  to  go  to  the 
goods  shed  after  transacting  business  with  the 
Station  Master,  Held,  that  his  entry  was  un- 
lawful within  the  meaning  of  s.  122  of  the 
Railways  Act  and  that  he  was  guilty  of  the 
ofience  specified  in  the  first  part  of  the  section. 
The  word  '  unlawful,'  as  used  in  s.  122,  means 
'  without  the  leave  of  the  Railway  Administra- 
tion.' a.  47  of  the  Railways  Act  has  no  bear- 
ing on  the  question  and  no  by-law  properly 
made  under  cl.  (g),  sub-s.  1  of  s.  47,  would  have 
reference  to  a  trespass    by    a    member   of  the 
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general  public  upon  Railway  lines  as  contem- 
plated by  8.  122.  Mohan  Malick  v.  Crown. 
4  PR.  1914,  Cr.  =  155  P.L.R.  1914  =  15  Cr.  L. 
J.  468  =  24  Ind.  Cas.  348. 

(61) — S-  126 — Cattle  left  in  charge  of  keeper 
— Permitting  them  to  stray  on  a  Railway — 
Liability  of  owner. — The  owner  of  cattle,  which 
have  been  allowed  to  stray  upon  a  railway  in 
consequence  of  the  negligenoe  of  their  keeper, 
is  not  liable  to  punishment.  GUR  PRASAD 
GiR  V.  King-Emperor,  8  A  L  J.  1249  =  12 
lad.  Cas.  990  =  34  A.  91  =  12  Cr.  L.J.  6l4.  (18 
M.  228,  F.> 

(62)  — S.  125,  els-  1  and  ^—Permitting  cattle 
to  stray  upin  Railway — Respective  liabiUty  of 
the  owner  and  of  person  in  charge  of  the  cattle — 
Dire"tion  of  Magistrate. —  Wi^ere,  owing  to  the 
negligence  of  the  person  in  charge  of  any  cattle, 
the  cattle  is  allowed  to  stray  upon  a  Railway, 
there  is  nothing  in  cl.  1  of  s.  125  to  restrict  the 
discretion  of  the  Court  in  ascertaining  whether 
the  owner  or  the  person  in  charge  is  guilty,  and 
awarding  punishment  accordingly.  But,  under 
the  second  clause  of  the  section,  which  makes 
punishable  wilful  acts  of  driving  or  knowingly 
permitting  cattle  to  be  upon  a  Railway  line, 
the  Railway  authorities  are  given  the  option  to 
prosecute  the  owner  instead  of  the  person  in 
charge.  This  provision  is  of  a  very  penal 
character,  and  removes  the  discretion  as  to  the 
person  to  be  held  liable  to  jftinishment  from 
the  Court  to  the  Rvilway  authirities.  QUEEN- 
Empress  V.  ANDI.  18  M.  228  =  1  Weir  874. 
[F.,  34  A  91  =8  A.L.J.  1219  =  12  Cr,  L  J.  614 
=  12  Ind.  Cas.  990.] 

(631— S.  126~Offence  under  the  section,  what 
consti'.u'es. — Where  the  accused  unlocked  and 
turned  the  turn-table  at  a  railway  station,  held, 
that  the  accused  was  guilty  of  an  oSence  under 
s,  126,  although,  in  the  circumstances  of  the 
case,  there  was  little  likelihood  of  injury  being 
caused  by  him,  no  engines  being  on  either  side 
of  the  line  just  then.  In  re  Munisami,  1  Weir 
875. 

(64) — S.  126 — Placing  stones  on  rails — 
Defence. — A  person  charged  with  having  placed 
a  stone  on  the  rails  under  s.  126  of  the  Railways 
Act  cannot  be  allowed  to  plead  that  no  train 
was  due  at  the  time.  QUEEN- EMPRESS  v. 
KesHOW  VIRUPAKSH,  Rat.  Ha.  Cr.  C.  829  = 
Cr.  Rg. '<2of  1895.     (19  B.  716,  i^.) 

(65) — S.  125~Abetment  of  the  offence. — 
Where  a  person  confessed  that  he  knew  of  the 
plot  to  remove  the  rails  and  that  he  kept  watch 
while  the  act  was  being  done,  held  that  he  was 
guilty  of  abetment  of  the  oSence  mentioned  in 
s.  126,  Railways  Act.  QUEENEmPRESS  v. 
Kalia  Katia,  1  Bonn.  L.R.  682. 

(66) — Ss.  126  and  130 — Throwing  stones  at  a 
railway  train. — An  ofience  under  s.  126  cannot 
be  tried  by  a  Magistrate  of  the  first  class.  All 
such  cases  should  be  sent  to  the  District  Magis- 
trate for  trial.     Provision   for  the  whipping  of 
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minors  under  the  Act  pointed  out.  QUEEN- 
Empkess  v.  WGA  Po  Saw,  U.B  R.  1892-1896, 
Vol.  I,  302. 

(67)— S.  127— See  ACT  VI  OF  1884,  s.  5,  11 
C.P.L.R.  8,  Cr. 

(68)— Ss.  127  and  130— Offences  under  — 
JurisdicHon,  to  try. — An  oSence  under  r.  127  of 
the  Railways  Act  is  punishable  with  transporta- 
tion for  life,  or  wfth  imprisonment  for  a  term 
which  may  extend  to  ten  years,  and  is  triable 
only  by  a  Court  of  Session,  or  by  a  Magistrate 
invested  with  special  powers  under  s.  30  of 
Crim.  Pro.  Code.  EMPEROR  v.  ManGLIA,  11 
C.P.L  R.  176. 

(69)— 3.  123— See  GRIM.  PRO.  CODE,  1898, 
8S.  235,  239,  537,  29  C.  .385  =  6  C.W.N.  468. 

(70)— S.  130 -See  Nos.  66  aud  68,    supra. 

(71)— S.  131— Grim.  Pro.  Code  (1898),  s.  190 
(1)  {h). — This  section  is  not  one  of  those 
mentioned  in  s.  131  which  confers  the  power  of 
arresting  without  warrant  for  certain  offences 
under  the  Act,  and  the  procedure  applicable  to 
non-cognizable  cases  must  be  followed  QUEEN- 
EMPRESS  v.  JARGISSA.  U  BR.  1897—1901, 
Yol.  I,  S4.  (U.B.R.  1897—1906,  Vol.  I,  28, 
328,  B  ) 

(72)— S.  132— See  Nos.  47  and  48,  supra. 

(73)— S.  133 — Offences  under  section  by  wJiom 
triable.— ijader:  "s,  133  of  the  Railways  Act, 
offences  under  that  Act  cannot  be  tried  by 
Magistrates  of  the  third  class.  QUEEN 
EMPRESS  V.  Ml  KIN,  U.B.R.  1897-1901,  Yol. 
I,  374. 

(74)— S.  183— See  No.  48,  supra. 

(75)- S.  134— See  No.  29,  supra. 

(76) -S.  138— See  No.  1,  supra. 

(77)— R.  99— See  No.  26,  supra. 

(78)— R.  100— See  No.  26,  supra. 

Act  XI   of  1890   (PreYeation   of  Cruelty  to 
Animals). 

[Declared  in  force— in  the  Santhal 
Parganas,   Reg.    ill    of  1872,  s.    3 ;   as 

AMENDED   BY   REG.    Ill  OF    1899,    S.    3.     IN 

Upper  Burma(except  the  Shan  States), 
act  xiii  op  1898,  s.  4.] 

(1)— Ss.  2  and  S— Scope  of  the  Act— Crabs.— 
The  provisions  of  the  act  apply  to  cruelty  exer- 
cised towards  any  animal  which  is  either 
domestic  or  which  being  ferce  natures  has  been 
captured  and  is  in  captivity.  A  crab  being  an 
animal,  it  may  be  presumed,  in  the  absence  of 
proof  to  the  contrary,  that  to  pull  the  legs  of  a 
living  crab  and  to  crush  its  shell  are  acts, 
which  must  necessarily  cause  pain  to  it.  So 
long  as  an  animal  is  ferce  nature,  and  it  is 
not  brought  under  subjection  and  control  of 
man,  it  is  not  protected  by  the  Act.  But  when 
it  is  captured  or  domesticated,  the  law  protects 
it  from  cruelty,  if  such  cruelty  is  practised  at 


I.— Imperial  Acts — continued. 

Act  XI   of    1890  (Prevention  of  Cruelty   to 
Animals) — continued. 

a  place,  or  in  the  manner,  laid  down  in  the 
Act.  In  the  matter  oj  TULSI  BBWA,  1  C.W. 
N.  642. 

(2)  — Ss.  2  and  3  — Scope  of  the  Act— Crabs. — 
The  provisions  of  Acs  XI  of  1890  applied  to 
cruelty  exercised  towards  any  animal  which  is 
either  "  domestic  "  or  which  being  fercB  naturce 
has  been  "  captured  "  and  is  in  captivity.  The 
word  '  animal  '  ordinarily  means  an  organised 
or  living  being  having  sensation  and  power  of 
voluntary  motion,  an  inferior  or  irrational 
being  as  distinguished  from  man,  and  crabs 
are  "  animals  "  within  the  definition  of  s.  2  of 
the  Act.  Where  a  person  exposed  live  orabs  for 
sale  with  all  their  legs  pulled  off.  and  broke  the 
backs  of  some  living  crabs  with  the  shell  of  a 
dead  crab,  held,  that  he  was  guilty  under  s.  3 
of  the  Act.  TULSI  BEWAH  v.  SWEENEY,  24 
C.  881. 

(3)— S.  3 — Whether  the  offence  must  be  com- 
mitted within  sight  of  any  person — Preparation 
of  '  pin  '  di^e  from  cow's  urine. — Where  it  was 
foun  1  that  the  petitioner  tortured  his  cows  by 
depriving  them  of  water  and  these  cows  were 
tied  up  and  where  the  sufferings  of  the  animals 
could  be  witnessed  by  persons  from  the  lane  on 
which  the  house  of  the  petitioner  was  situated. 
Held,  that  the  offence  comes  within  the  pur- 
view of  s.  3  of  the  Prevention  of  Crueltv  to 
Animals  Act.  MiSRI  GOPE  v.  ABDUL  LATIFP, 
17  C.W.N.  332  =  18  Ind.  Cas.  881  =  14  Cr.  L.J. 
132. 

(4)— S.  3,  els.  (a),  (c)  — Starving  a  calf  to 
death —Ill-treatment,  if  includes  starvation. — 
The  mere  starving  a  calf  to  death  is  not  an 
offence  within  the  meaning  of  s.  3,  ol.  (c)  of  the 
Act,  which  applies  only  where  a  person  offers, 
exposes  or  has  in  his  possession,  for  sale,  any 
live  ammal.  Starvation,  however,  is,  in  view 
of  the  collocation  of  words  in  the  said  section, 
one  kind  of  ill-treatment,  and  the  words 
"otherwise  ill-treats  any  animal"  in  s.  3, 
cl.  (a)  include  starvation  of  au  animal. 
MALUKA  Go  ALA  v.  EMPEROR,  2  C.L.J.  624  = 
3Cr.  L  J.  116. 

(b]-S.  3(b)— Town  Police  Act,  XLVIII  o/ 
1860,  s.  21 — Cruelty  to  animals  by  servants  of 
Railway  Company— Liability  of  Company. — 
Act  XI  of  1890  is  aimed  at  the  individual  who 
actually  practises  the  cruelty  and  was  not 
intended  by  the  Legislature  to  make  a  master 
penally  liable  for  the  act  of  his  servant  done  in 
the  course  of  the  servant's  employment,  and 
certainly  not  when  the  act  is  done  contrary  to 
the  orders  of  the  master.  When  a  Railway 
Company's  servant  inflicts  cruelty  to  animals 
in  spite  of  the  Campany's  instructions  to  the 
contrary,  the  Company  cannot  be  prosecuted 
for  the  acts  of  their  servant  under  s.  3  (6)  of 
Act  XI  of  1°90.  CASVASJI  MERWANJI  SHROFF 

V.  THE  Great  Indian  Peninsula  Railway 
COMPANY,  26  B.  609  =  4  Bom.  L.R.  209. 
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/. — Imperial  <4c/s— continued. 

Act    XI   of  1890  (Prevention  of  Cruelty   to 

Attimsils)  —concluded. 

(5-a) — S.  3 — See  Nos.  1  and  2,  supra. 

(6)— S.  5—  See  Grim.  Pro.  Code.  1898, 
83.190,  191,  260  and  537,31  P.L.R.  1905  =  2 
Cr.  LJ.  187. 

(7)— S.  6  (1)—"  Permit,"  explained.—  The 
word  "  permit  "  in  s.  6(1)  of  Act  XI  of  1890, 
implies   knowledge   of  that  which  is  permitted. 

Queen- Empress  v.  Lalta  Prasad,  20  A. 
186  =  A.W  N  1898,  20.  [R..  9  A.L.J.  262  =  14 
Ind.  Cas.  668=13  Cr.  L.J.  274,] 

(8) — S.  6  (1) — "Ptrtnit,"  meaning  of — Act  done 
in  spite  of  ptecaulions. — Where  a  man  takes  all 
precautions  to  prevent  the  doing  of  an  act  and 
in  spite  of  his  precautions  such  act  is  done,  it 
cannot  be  said  that  he  has  permitted  the  doing 
of  that  act.  BAMNATH  DUBE  v.  KING-EM- 
PEROB,  9  A.L.J.  262  =  14  Ind.  Cas.  658  =  13 
Cr,  L.J.  274. 

(9)  — S.  6  (1) — Charge  against  both  coachman 
and  owner,  whether  illegal, — There  is  nothing 
in  8.  6  (I)  of  Act  XI  of  1890  restricting  the 
prosecution  of  either  the  "  coachman  or  the 
owner."  The  prosecution  of  both  or  one  after 
another  is  not  illegal  A  conviction  of  one  does 
not  operate  as  a  bar  to  the  trial  of  the  other. 
Emperor  v.  Eice,  15  Cr.  L.J.  695  =  26  Ind. 
Gas.  143. 

Act    lY    of    1891    (Crira.    Pro.    Code,    1882, 
Amendment  Act). 

[Short  title  given,  Act  XIV  op  1897. 
Rep.,  Act  vof  1898.] 

ID—Crim.  Pro.  Cods  (1832),  ss.  250  and  560 
— Order  of  compensation — Person  not  really  the 
complainant. — A  Civil  Court  peon  was  sent  by  a 
MunsifE  to  attach  the  property  of  a  judgment- 
debtor.  The  peon  reported  to  the  Munsifi  that 
he  had  been  obstructed.  The  Munsiff  sent  the 
case  to  a  Deputy  Magistrate  for  investigation 
and  trial.  The  Magistrate  dismissed  the  case 
and  directed  the  peon  to  pay  compensation  to 
the  accused.  Held,  that  the  award  of  compen- 
Bation  was  illegal,  as  the  peon  was  not  the  real 
complainant,  nor  could  the  proceedings  properly 
be  said  to  have  been  instituted  before  the 
Magistrate  upon  his  information.  Bh.vruT 
Chunder  Nath  v.  Jabed  ali  Biswas.  20 
C  481.  [F.,  26  A.  183  =  A.W.N.  1903,  218;  11 
Cr.  L.J.  6^4  =  8  Ind.  Cas.  382  =  25  P.R.  1910, 
Cr.  =  195  P.L  R.  1910,  52  P. W.R.  1910,  Cr.;  R., 
IBom.  Cr.  C.  237  =  14  Bom.  L.R.  1166  =  14  Cr. 
L.J.  1  =  18  Ind.  Gas.  145.] 

(2)— S'e  Compensation— To  Complain- 
ant and  his  Relatives,  a. W.N.  1891,  120. 

Act  IX  of  1891  (Merchandise  Marks  and  Sea 
CuBtoras  Act»  Amendment). 

[Short  title  given,  act  XIV  of  1897.] 

See  ACT  IV  OP  1889. 

See  Trade  Mark,  31  C.  411. 


/. — Imperial  /4c/s— continued. 

Act  XVIII  of  1891  (Banker's  Books  Evidence). 

[Amended,  act  I  of  1893,  act  XII  of  1900. 
Declared  in  force— in  the  Santhal 
Parganas.  Reg.  Ill  op  1899  ;  in  Upper 
Burma  (except  the  Shan  States),  Act 
XIII  OF  1898,  s.  4.] 

(1) — Ss.  2  avd  4 — Companies  7iot  coming 
under  the  Act — Admissibility  of  certified  copies 
of  entries. — Certified  copies  of  entries  in  the 
books  of  a  Bank  are  not  admissible  in  evidence, 
if  the  Bank  does  not  come  within  the  definition 
of  a  "company"  as  definpd  in  sub  s.  2  of  the 
Act.  Empress  v.  Patrick  McGuire.  i  C. 
W.N.  433  F.B. 

(2)— 8.  4— See  No.  1,  supra. 
Act  I  of  1894  (Land  Acquisition). 

[Applied  to  the  Calcutta  Municipa- 
lity, WITH,  modifications.  BEN.  ACT  III  OF 

1899,  s.  557.  Declared  in  force— in  the 
Santhal  Parganas.  Reg.  ill  of  i872,  s.  3, 
AS  amended  by  Reg.  Ill  of  i899,  s.  3;  in 
Upper  Burma  (except  the  Shan  States), 
ACT  XII  op  1898,  S.  4.] 

(\)  —  See  CRIM.  Pro.  Code,  1898,  s.  476.  27 
C.  820. 

(2)— See  Penal  Code,  s.  193,  27  C.  820. 

(3)— Ss.  9  and  10 -Penal  Code.  s.  m— False 
infotmation  to  ColUctor  in  procfiedings  under  Act 
I  of  1894. — A  Deputy  Collector  made  a  com- 
plaint against  the  lessor  and  the  lessee,  claim- 
ing to  hold  a  portion  of  the  land  taken  up, 
under  the  Land  Acquisition  Act,  that  they  had 
given  false  information  within  the  terms  of 
s.  177,  Peual  Code  and  s.  10  of  the  Land  Acqui- 
sition Act  in  certain  written  statements  that 
they  had  made  to  the  Collector  in  response  to  a 
call  from  him  under  s.  9.  But,  neither  in  the 
complaint  made  by  the  Deouty  Collector  nor  in 
his  examination  by  the  Migistratewas  there 
any  reference  to  any  particular  statement  made 
by  either  of  the  accused  as  being  a  false  state- 
ment. The  complaint  was  that  the  vyritten 
statements  put  in  were  false  and  they  contain- 
ed more  than  one  statement.  Further,  the 
Deputy  Collector  did  not  put  in  the  written 
statements  upon  which  he  desired  to  proceed, 
either  with  his  vyritten  complaint  or  at  the 
time  of  his  examination  by  the  Magistrate. 
Held,  that  the  Magistrate  had  acted  without 
proper  discretion  in  issuing  process  for  the 
attendance  of  the  accused.  He  was  bound  to 
require  from  the  complainant  the  particular 
statement  or  statements  on  which  the  accusa- 
tion was  made.  DURGA  Das  Rakhit  v. 
Umesh  Chandra  Sen,  27  C.  985  =  5  C.W.N. 
131, 

(4)— S.  10— See  No.  3,  supra. 

(5) — S.  53 — Collector  acting  under  the  Act, 
whether  a  "  Court  "  ~  Power  of  Collector  to 
administer  oath. — 8.  53  of  the  Act  declares  that 
the  provisions  of  the  Code  of  Civil  Procedure 
applies  to  the  proceedings    before    the  Court 
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Act  I  of  189i  (Land  Acquisition) — concluded. 

under  that  Act.  But  the  contest  clearly  shows 
that  by  the  expression  "  the  Court  "  a  Collector 
is  not  included.  The  whole  of  Part  VIII  of 
the  Act  in  which  s.  53  appears  distinguishes  be- 
tween orders  by  or  before  a  Collector  and  those 
by  or  before  a  Judge  or  Court.  There  is  no 
authority  given  to  the  Collector  to  administer 
an  oath  or  to  require  a  verification.  The  nature 
of  his  duties  also  shows  this,  as  he  can  pass  no 
final  order  save  with  the  consent  of  parties. 
DuRGA  Das  Rukhit  v.  Queen  Empress,  27 
C.  820. 

Act  IX  of  1894  (Prisons). 

[rep.  in  pt-,  act  xiii  of  1898,  s.  18. 
Declared   in   force— in   the   santhal 

PARGANAS,  REG.  Ill  OP  1872,  S.  8,  AS 
AMENDED  BY  REG,  III  OF  1899,  S.  3  ;  IN 
UPPER  BURMA  (EXCEPT  THE  SHAN  STATES), 

Act  XIII  op  189S,  s,  4.] 

See  Act  XXVI  OF  1870. 

(1)— S.  4.1— See  SENTENCE  —  IMPRISON- 
MENT —  IMPRISONMENT  IN  DEFAULT  OF 
PAYMENT  OF  PINE,  ETC.,  14  P.R.  1895,  Or. 

(2)— Ss,  45  and  52— Separate  sentences  — 
Separate  sentences  should  not  be  passed  under 
ss.  45  and  52  at  the  same  trial.  CRIMINAL 
REVISION  CASE  No.  984  OF  1892,  U.B.R. 
1892—1896,  Yol.  I,  298. 

(3)_S.  ^2— Trial  —  Procedure.—  Where  a 
Magistrate  deals  with  an  ofience  under  s.  52  of 
the  Prisons  Act,  he  must  frame  a  charge  and 
record  the  examination  of  the  accused  under 
s.  364  of  the  Grim.  Pro.  Code  and  proceed  other- 
wise in  a  regular  manner.  QUEEN-EMPRESS 
y.  JaGANNatH,  aw  N.  1900,   183. 

(4) — S.  52 — Presidency  Magistrate,  ivhether  a 
"  District  Magistrate  "  or  "  Magistrate  of  the 
First  Class  "  under — Jurisdiction  to  try  offences 
under  the  Act. — Held,  that  ordinarily  a  Presi- 
dency Magistrate  would  not  be  included  in  the 
terms  "  District  Magistrate  "  or  "  Magistrate  of 
the  First  Class,"  and  that  therefore  a  Presidency 
Magistrate  has  no  jurisdiction  to  try  offences 
under  s.  52.  Act  IX  of  1894.  EMPEROR  v. 
ChOTA  SINGH,  32  M.  303. 

(5)— S.  52— See  No.  2,  supra. 

(6) — S.  54 — Conviction  of  prison  warder — 
Rule  217  of  Ja\l  Manual.— The  Magistrate 
convicted  a  prison  warder  under  s.  54  read  with 
Rule  217  of  the  Jail  Manual.  But  the  accused 
was  not  a  constable  of  the  jail  police  guard  and 
jail  police  guards  became  obsolete  in  1884.  As 
the  accused  was  convicted  under  a  rule  not 
applied  to  him,  the  conviction  was  quashed. 
CRIMINAL  REVISION  CASE  No.  521  OF  1892, 
O.B.R.  1892  1896,  Yol.  I,  299. 

(7) — S.  54 — Disobedience  of  rules  in  Jail 
Manual  -  Whe'her  penal — Duty  of  medical 
subordinate  to  submit  to  search— Refusal  to  sub- 
mit whether  offence. — The  accused  was  a  subor- 
dinate medical  officer  in  a  jail.  He  was  sus- 
pected of  having  conveyed  a  letter  to  the  rela- 
tion of  a  prisoner.     The  jailor   ordered  him  to 
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submit  to  be  searched  and  he  refused.  Held 
that  breach  or  disobedience  of  the  rules  in  the 
Jail  Manual  is  no  doubt  made  penal  by  s.  54 
of  the  Prison's  Act  ;  but  it  is  no  part  of  the 
duty  of  a  medical  subordinate  to  submit  to 
search,  and  there  is  no  rule  which  imposes 
upon  an  officer  of  prison  any  duty  to  submit 
to  search  qua  prison  officer,  and  in  refusing  to 
submit,  the  medical  subordinate  did  not  com- 
mit any  offence  under  s  54  of  the  Act. 
Imperator  v.  Gobindram  Kirparam,  7  S. 
L  R.  49  =  14  Cr.  L  J.  619  =  21  Ind.  Cas   667. 

(8)-S.  60  (t)- See  LOCAL  GOVERNMENT, 
Rat.  Un.  Cr.  C   827  =  Cr.  Rg.  70  of  1895. 

Act  III  of  1893  (Criminal  Law   Amendment). 

[SHORT  TITLE  GIVEN,  ACT  XlV  OP  1897  ; 
S  5,  REP.,  ACT  IV  OP  1909;  S.  6  REP.,  ACT  V 
OF  1900  ;  S.  7,  REP.,  Act  VI  OF  1898.  DECLar- 
ED  IN  FORCE -IN  THE  SANTHAL  PARGANAS, 
Reg.  Ill  OP  1872.  S.  3,  AS  AMENDED  BY 
REG.  Ill  OP  1899,6.  8.] 

(1) — Sentence  of  whipping  when  to  be  executed, 
— It  is  not  cnmpeteot  to  a  Judge  to  postpone  a 
sentence  of  whipping  till  after  the  expiry  of  a 
sentence  of  imprisonment  imposed  upon  the 
accused.  EMPEROR  v.  JAGANNATH  SAGAR, 
4  Bom.L.R.  929. 


(2)— See  ACT   VI   OP    1864,    4   Bom. 
436. 


L.B. 


(3)-Crim.  Pro.  Code,  s.  39i  (3),  4  Bom. 
L.R.  436. 

(4) — S.  4 — Whipping  in  additioii  to  imprison- 
ment in  case  of  dacoily. — Under  s.  4  of  the 
Whipping  Act,  1895,  a  sentence  of  whipping  in 
addition  to  imprisonment  is  not  legal  in  the 
case  of  a  conviction  for  dacoity  which  was 
committed  prior  to  the  previous  conviction  for 
a  similar  offence.  KING-EMPEROR  v,  BaBYA 
BHIVA,  25  B.  712  =  3  Bom.  L.R.  419,  F.B. 
(3  B.H.C.  Cr.  38,  7  B.H  C.  Or.  70,  F.) 

Act  YIII  of  1895   [Police  Act  (1861)   Amend- 
ment.] 

[Short  title  given.  Act  XIV  of  1897. 
Rep.  in.  pt.  (in  Rangoon),  bur.  act  IV  op 

1899.    S      2    (WHEN     notified).      PORTIONS 

extended  to  Calcutta  and  Suburbs, 
with  modifications,  ben  act  i  op  1898, 
s.  5.  REP.  IN.  PT.  IN  N.W.  Frontier  Pro- 
vince, Reg.  VII  OP  1901,  s.  3.  Declared 

IN  FORCE  IN  THE  SaNTHAL  PARGANAS, 
REG.  Ill  OF  1872,  S.  3,  AS  AMENDED  BY 
KEG.  Ill  OF  1899,  s.  3.] 

(1)— See  ACT  V.  OP  1861,  ss.  30,  31,  L.B.R. 
1893—1900,  394. 

(2)— S.  34— See  ACT  V  OP  1861,  s.  34,  27 
0.  655. 
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Act  VI  of  1896  (Penal  Code  Amendment). 

[Short  title  given,  Act  xiv  of  1897. 
Declared   in    force   in   the    Santhal 

PARG4NAS,    REG.     Ill     OF     187:2,     S.     3,     AS 
AMENDED  BY  REG.  HI  OF    1899,  S.  3.] 

See  PENAL  CODE,  ss.  28,  230.  235,  47  P.L. 
R.  1903. 

Act  XI  of  1896  (Legal  Practitioners). 

[Short  title  given.  Act  XIV  of  1897.] 

See  ACT  XVIII  OF  1879. 

(1)  —  See  Revision  —  Miscellaneous 
Cases,  P.L.R.  1900,  p.  i7.  Or. 

(2)— See  TOUT,  27  P.W.R.  1909,  Cr.=4  Ind. 
Cas.  1022  =  11  Cr.  L.J.  148. 

Act  XII  of  1896  (Exciee). 

[S.  1  (2)  REP.  IN  PT.  (AS  TO  BURMA),  ACT 
Xiri  OF  1898;  S.  18  REP.  IN  PT.  AND  AM.  IN 
N.  W.  FRONTIER  PROVINCES,  REG.  VII 
OF  1901,  S.  3;  SS.  3,  65  SUPPLEMENTED  IN 
Burma,   bur.    act    hi  of    1904;     SS.  3.  18, 

21  AM.,  ACT  VII  OF  1906.    Declared  in 

FORCE  IN  UPPER  BURMA  (EXCEPT  THE 
SHAN  STATES).    ACT  XIII  OF  1898,  S.  4.] 

(1) — Possession  of  intoxicating  drug,  when 
punishabU  under — Possession  of  hemp  whether 
punishable  under — Majam,  whether  an  intoxi- 
cating drug— Evidence  Act,  s.  25 — Incriminating 
statement  made  by  the  accused  to  Police  officer, 
whether  admissible  in  evidence. — Possessiou  of 
an  intoxicating  drug  to  ba  punishable  must  be 
possession  with  knowledge  and  assent.  The 
Excise  Act  does  not  render  tha  possession  of 
hemp  punishable,  but  only  the  possession  of 
ganja,  bhang  or  charas  or  any  preparation  or 
admixture  ot  the  same.  Ganja,  bhang  and 
charas  are  the  narcotic  products  of  hemp. 
Unless  ganja,  bhang  and  charas  represent  all 
the  parts  or  products  of  the  hemp  pUnt  from 
which  majum  can  be  prepared,  it  is  obvious 
that  majum  might  not  be  an  intoxicating  drug 
within  the  meaning  of  the  Excise  Act.  S.  25, 
Evidence  Act,  absolutely  bars  proof  of  an 
incriminating  statement  made  by  an  accused 
person  to  a  Police  officer.  V.  R.  Venkata- 
RAMAN  CHETTY    V.    KING-EMPEROR,  U.B.R. 

1909,  3rd  Quarter,  Excise,  1.  (U.B.R.  1892— 
1896,  I,  139,  F.)  {¥.,  13  Ci.L.J.  122  =  13  Ind. 
Cas.  778-4  Bur.L.T.  270.] 

(2) — Penal  Code,  s.  201 — "  Offence,  "  if  in- 
cludes breach  of  provisions  of  Excise  Act. — The 
term  "  ofience  "  in  s.  201,  Penal  Code,  does  not 
include  a  breach  of  the  prDvisions  of  the  Excise 
Act,  as  such  breach  is  not  punishable  with 
imprisonment  for  a  term  of  six  months  or  up- 
wards. Crown  v.  LaPyu,  1  L.B.R.  308. 

(3) — M'^gistrate  giving  information  to  the 
police  and  directing  an  enquiry — No  such 
connection  with  proceedinRs  as  to  oust  jurisdic- 
tion—See Crim.  Pro.  Code,  1898,  s.  556,  11 
A.L.J.  852. 

(4)— Ss.  2  (2),  37,  41  and  57— Excise  officers- 
Arrest — Report— Jurisdiction  to  try  accused. — 
An  Inspector  of  police  is  authorized  by  Punjab 


/. — Imperial  .4 c^s— continued. 

Act  XII  of  1896  (Excise)— continued 

Government  Notification  No.  735J,  dated  the 
26th  Maroh,  1885,  which  in  force  under  s.  2  (2) 
of  Act  XII  of  1896  to  arrest  persons  for  pos- 
session of  prohibited  articles  under  s.  37  of  the 
Act.  Under  s.  41  such  Inspector  is  required  to 
report  the  arrest  to  his  official  superior  and  to 
take  the  accused  with  all  convenient  despatch 
to  the  Magistrate  for  trial.  It  is  a  sufficient 
compliance  with  s.  41  if  the  officer  sends  the 
accused  to  the  Magistrate  and  a  delay  in  send- 
ing the  accused  does  not  afiect  the  jurisdiction 
of  the  Magistrate  to  hear  the  case.  Held  that 
under  s.  57  of  Act  XII  of  1896  a  Magistrate  ia 
competent  to  try  an  offence  upon  a  police  report 
made  by  a  Deputy  Inspector  of  Police. 
EMPRESS  OF  INDIA  v.  CHET  SINGH,  46  P.L. 
R.  1901  =  22  P.R.  1900,  Cr.  (9  PR.  1897,  D.) 
[R.,  181  P  L.R.  1910=27  P.W.R.  1910=13 
P.R.  1910  =  6  Ind.  Cas.  717  =  11  Cr.L  J.  394.] 

(5)— S.  3 — Presumption  as  to  spirits.— Ordi- 
narily the  presumption  with  respect  to  spirits, 
which  were  not  imported  and  for  the  sale  of 
which  the  license  did  not  provide,  found  in  the 
possession  of  a  person  other  than  a  licensed 
vendor  of  distillery  spirits  was  that  such  spirits 
were  country  spirit.^.  AH  YiN  v.  QUEEN- 
Empress.  U.B  R.  1892-1896,  Yol.  I,  87. 

(6)  -S.  3— Joint  possession — Father  and  son 
— Owner  of  house  deemed  in  possession — "Spirit" 
— Accidental  admixture  of  ldkha,u  with" spirit" 
ignored. — Where  over  one  seer  of  liquor,  being 
country  spirit  which  had  been  added  to  by  the 
boiling  over  of  the  lahati  employed  in  distilla- 
tion, was  found  in  accused's  house  in  which 
house  also  resided  his  son  and  his  wife-  Held 
(i)  that  the  defence  of  joint  possession  was  not 
set  up,  and  on  the  f^icts  disclosed  the  posses- 
sion must  be  deemed  to  be  of  the  owner  of 
the  bouse,  and  the  head  of  the  family, 
the  presence  of  a  son  of  17  years  of  age 
making  no  difference  ;  (ii)  that  the  accidental 
admixture  was  a  negligible  element,  as  the 
whole  was  a  "  liquor  containing  alcohol  ob- 
tained by  distillation,"  which  is  the  definition 
of  "spirit"  in  s.  3  (1)  (2)  of  the  Act.  EMPEROR 
v.  WazirSingh,  10  P.R.  1901,  Cr.  (13  P.R. 
1897,  Cr..  F.}  [D.,  31  P,R.  1902,  Cr.,  52  P.R. 
1902,  Cr.] 

(7) — Ss.  3,  30  and  38 — Possession  of  liquor . — 
S.  3,  cl.  (k)  of  the  above  Act  says  that  a  person 
can  legally  possess  2  imperial  gallons  or  12 
reputed  quart-bottles  of  foreign  liquor  or  fer- 
mented liquor,  and  Finance  and  Commerce 
Notification  No.  42,  dated  26-6-1890  says  that 
beer  manufactured  at  Mandalay  Brewery  shall 
be  deemed  to  bo  foreign  feimented  liquor. 
Hence  possession  of  the  same  within  the  said 
limits  was  no  offence.  QueEN-EmPRESS  v. 
Ml  CHO  AND  NGA  San  BU,  U.B.R.  1892— 
1896,  Yol.  I,  92. 

(8)— Ss.  3  (1)  (n),  30,  51— Illegal  possession 
of  larger  quantity  of  liquor — Possession  for  pri- 
vate use — Burden  of  proof,  on  the  accused — 
Evidence  Act,  ss  105  and  106.— Where  a  person 
is  charged  with  having  in   his   possession  any 
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1.— Imperial  /Ic/s— continaed. 

Act  XII  of  1893  (Excise) — continued. 

quantily  of  fermented  liquor  larger  than  that 
specified  in  s.  3  (1)  (n)  of  the  Excise  Act,  and 
pleads  that  he  purchased  ic  for  bis  private  use 
and  not  for  sale,  the  burden  of  proving  such 
special  exf^eption  lies  on  him  under  s.  105  or 
s"  106.  Evidence  Act  KingEMPEROR  v. 
Maung  Pwa,  3  L  B  R  52,  P.B.=-2  Ind.  Cas. 
543.  (U.BR.  i90i -1906,  Excise,  7,  11  Bur. 
L.R.  227,  overruled.) 

(9)— Ss.  3  (11  (m).  51.  52  — Scope— Quantity 
of  liquor  which  may  bi  possessed  by  a  license — 
Penalty  for  excess  — A  licensee  may  possess 
liquor  in  excess  of  the  amount  specified  iu  s  3 
(1)  (n),  and  up  to  the  amount  specified  in  his 
liceuse  or  pass,  and,  if  he  is  in  possession  of 
mora  than  the  latter  quantity,  he  is  punish- 
able under  s.  51,  which  applies  to  "any 
person,"  s.  52  providing  a  penalty  for  certain 
offences  not  punishable  by  s.  51,  the  words 
for  the  breach  of  which  rule,  or  condition,  no 
other  penalty  is  hereby  provided  "  being  clear 
and  meaning  that  s.  52  does  not  apply  to  cases 
for  which  a  penalty  is  provided  by  some  other 
part  of  the  Act.  Mang\L  SINGH  v.  CROWN, 
21  P  R.  19{0,  Cr.  =  7  Ind.  Cas.  431  =  155  P.L. 
R.  1910  =  11  Gr.  L  J.  495. 

(10) — Ss.  5  and  ZO— Manufacture  and  pos- 
session of  Jigttor. —  Minufacture  and  possession 
of  fermented  liquor  form  diSerent  ofiences 
under  s.  33  of  Excise  Act,  1896.  Hence  s.  71 
of  I. P.O.  is  not  necessarily  applicable  to  these. 
It  is  possible  for  a  person  to  contravene  s.  5. 
without  contravening  s.  21  and  to  ccntra- 
vence  s.  21  without  contravening  s.  5  of 
the  above  Act,  and  there  seems  to  be  no 
reason  why  be  should  not  contravene  both 
at  the  same  time.  S.  65,  I  P.O.,  applies 
where  an  offence  is  punishable,  not  with 
imprisonment  or  fine,  but  with  imprisonment 
as  well  as  fine,  which  an  offence  unier  s.  33 
of  the  Exc^ise  Act  is.  QueeN-EmpRESS  v. 
PO  To,  U.B  R.  1892—1896,  yd.  I,  93.  (S.J.L. 
B.,  p.  350,  B  ) 

(11)  — S.  21— Sale— Not  for  profit.— P,  who 
held  no  license  under  the  Excise  Act,  obtained 
some  methylated  spirits  from  a  shop  for  the 
Secretary  of  a  club,  sent  it  from  there  to  the 
Club,  but  made  no  profit  on  the  transaction  ; 
held,  that  the  transaction  did  not  amount  to  a 
sale  within  the  meaning  of  s.  21  of  the  Act. 
Panna  Lalv  King  Emperor.  6  A.L  J.  238 
=31  A  293  =  9  Cr.  L.J.  503  =  2  Ind.  Cas.  192. 
(ll-a)-S.  21— See  No.  28,  supta. 
(11-6)- S.  22 -See  No.  28,  supra. 

(12)— S.  30 — Possessio7i  of  foreign  spirits. — 
Foreign  spirits  found  in  the  accused  possession 
and  purchased  by  him  for  his  private  use  and 
not  for  sale,  is  no  cause  of  offence  under  s.  30 
of  the  Acr.  Queen-Empress  v.  Hm  Wun, 
D.B  R.  1892—1896,  Yol.  I,  97. 

(13)-S?.  30  (1),  30(2)  {a)-Meaning  of  the 
section—  Possession  of  permissible  quantity  of 
each  foreign  spirit  or  hquor— Possession  of  large 
quantities  of  brandy  and  beer— Accused  a  well- 


I. — Imperial  /I c/s— continued. 

Act  XII  of  1896  (EKche)— continued. 

io-do  Chinaman— Presumption  of  possession  for 
private  consumption. — The  meaning  of  s.  30  (1) 
of  the  Excise  Act  is  that  a  man  may  possess  12 
quarts  of  foreign  spirit  without  reference  to  any 
other  kind  of  spirit  or  liquor  in  his  possession. 
The  section  permits  a  man  to  possess  without 
pass  or  license  12  reputed  quart  bottles  of 
foreign  spirit,  12  reputed  quart  bottles  of 
foreign  fermented  liquor,  one  reputed  quart 
bottle  of  country  spirit  and  4  reputed  quart 
bottles  of  country  fermented  liquor  all  at  the 
same  time.  CI.  (a\  of  s.  30  (2)  cannot  mean 
that  a  man  may.  keep  foreign  spirit  for  his 
private  use  without  a  pass  or  license,  only  if  he 
has  no  foreign  fermented  liquor  in  his  posses- 
sion at  the  same  time.  Tne  accused,  a  well- 
to-do  Chinaman,  who  could  afford  to  buy  one  to 
two  hundred  rupees  worth  of  liquor  for  festive 
occasions,  was  charged  with  possessing  a  large 
quantity  of  brandy  and  beer  when  the  annual 
Chinese  festival  vfas  in  fact  near  at  hand : 
Held,  that  the  accused  was  prima  facie  entitled 
to  the  benefit  of  the  exception  contained  in 
cl.  (a)  of  8  30  (2).  Emperor  v.  Gu  Wa, 
12  Cr.  L  J.  581  =  12  Ind.  Cas.  843  =  4  Bur.  L.T. 
146. 

(14)— S.  30— SesNos.  7,  8  and  10,  supra  and 
No.  41,  infra. 

(15) — Ss.  30  and  46.  cZ.  {c)~  Introduction  of 
foreign  spirit  into  places  to  ivhich  the  Act  is 
applicable.  —  S.  46,  cl.  (c)  of  the  Excise  Act 
makes  the  bringing  of  any  quantity  of  foreign 
spirits  into  any  territory  to  which  the  Act 
extends,  illegal  and  punishable  under  the  Act, 
irrespective  of  the  quantity  or  of  the  purpose 
for  which  it  may  have  been  brought.  BHER 
SiNGHv  King  Emperor,  14  P.R.  1907,  Cr.= 
41  P.W.R.  1907.  Cp. 

(16)— Ss.  30  a7ii  5i  — What  constitutes  posses- 
sion.— The  Collection  of  toddy  in  pots  on  a  tree 
is  held  to  constitute  possession,  although  the 
owner  may  have  the  pots  hanging  on  the  tree, 
till  it  suits  him  to  remove  them  If  the  con- 
tents of  the  pot  exceed  four  reputed  quart  bot- 
tles, he  will  be  liable  to  punishment  under 
s.  30  of  the  Excise  Act.  Queen-EMPRESS  v. 
Nga  OnCHO,  a.B.R.  1892—1896,  Yol.  1,  98. 

(16-a)— S.  36— See  No.  32,  infra. 

(17)— Ss.  36,  37,  33,  41.  57 -Excise  Act 
(XXII  0/  1881),  ss.  27.  28,  29.30,  34,  47— 
Excise  officer. — An  officer,  who.  before  the 
coming  into  force  of  Act  No.  XII  of  1896,  is 
one  of  the  class  of  officers  on  whom  had  been 
conferred  powers  to  act  as  Excise  officer  under 
ss.  27,  28.  29  of  Act  XXII  of  1881,  and  who  had 
therefore  power  in  certain  events  to  take  a  case 
before  a  Magistrate  under  s.  32.  is  an  Excise 
officer  witbin  the  meaning  of  s.  47  of  Act  XXII 
of  1881.  QUEEN-EMPRESS  V.  MaKUNDA,  20 
A.  70  =  A.W  N  1897,  162.  (A.W.N  1896,  105 
overruled.)  [F  ,  30  A.  377  =  5  A.L  J.  444  =  A. 
W.N.  1903,  157  =  8  Cr.L.J.  5,  15  Cr.L  J.  336 
=  23  Ind.  Cas  683  =  2  P.R.  1914.  Cr.  =  138  P. 
L.R.  1914  ;  B.,  103  P.L.R.  1903.] 
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Act  XII  of  1896  (Excise) —cowiinwei. 

(18)— Ss.  m,  37,  88,  44,  47,  49  and  52— 
Police  officer  mvestfd  with  powers  under  s.  44, 
whether  .Hjxcise  officer — His  authority  to  make 
a  complaint  ol  an  offence  under  s,  52  or  49. — 
A  Police  officer  invested  with  powers  under 
s.  44  can  ouiy  be  treated  as  an  Excise  officer 
for  the  purpose  of  ss.  36  to  38,  but  he  is  not  an 
Excise  officer  within  the  meaning  of  s.  57,  so 
as  to  be  competent  to  make  a  complaint  or 
report  of  an  offence  punishable  under  s-s.  49  or 
52  of  the  Ace  CROWN  v.  NaideR  SINGH,  13 
P.R.  1910,  Cp.  =  2?  P.W.R.  1910,  Cr.  =  6  lud. 
€a8.  717  =  11  Cr  L.J.  394.  (9  P.R.  1897,  Cr.,  R.; 
22  P.R.  1900.  Cr,,  8  P.R.  1901,  Cr.,  D.)  [D.. 
138  P.L.R.  1914  =  2  P.R.  1914,  Cr.] 

(19i— Ss.  36,  38,  45  and  57— Absence  of  com- 
plaint— Police  report.  —  Held,  that  a  Magisirate 
is  ccmpeteno  to  take  cognizance  of  an  cfience 
under  8.  45,  Act  XII  of  1896,  on  the  chalan  of 
a  Deputy. Inspector  of  Police  under  s.  190  (b). 
Grim.  Pro.  Code.  Under  the  Punjab  Govern- 
ment Notification  735,  dated  26tb  March,  1885, 
which,  under  s.  2  (2)  of  the  Act,  is  still  in  force, 
Deputy  Inspectors  of  Police  are  Excise  officers 
with  powers  under  ss.  36  and  38  of  the  Excise 
Act  XII  of  1896.  Empress  of  India  v. 
SUNDAR  Singh,  76  P.L.R.  1901  =  8  P.R.  190l, 
Cr.  (9  P.R.  1897,  Cr.,  D.;  22  P  R.  1900,  Cr.,  15 
P.R.  1887,  Cr.,  4  P.R.  1893,  Cr.,  F.) 

(20)— 8.  37 -See  Nos.  4,  17  and  18,  supra, 
and  No.  32,  infra. 

(21) — Ss.  37  and  41 — Charas,  possession  of, 
vn  contravention  of  rules — Jurisdictioti  o/  Magis- 
trate— Report — C 0 mijlaint.—  Th.3  accused  was 
convicted  for  being  in  possession  in  contra- 
vention of  rule''  of  '  Charas  '  under  s.  48  of  Act 
Xll  of  1896.  He  was  arrested  by  a  Sergeant  of 
Police,  who  reported  the  case  at  the  Police 
Station.  The  case  was  investigated  by  a 
Sergeant  of  Police  attached  to  the  Police 
Station,  who  challaned  the  accused  on  the 
third  day  after  his  arrest  to  the  District  Magis- 
trate, through  the  District  Seperintendent  of 
Police.  The  District  Magistrate  made  the  case 
over  for  trial  lo  one  of  the  M  igistrates  subor- 
dinate to  him.  The  order  sendmg  the  case  for 
trial  only  bore  the  initials  of  the  District 
Magistrate  without  any  designation  of  his  office. 
It  was  contended  for  the  accused  that  the 
Magistrate  was  not  competent  to  try  the  case, 
as  there  was  no  coniplaiot  or  report  of  the 
Collector  or  an  Excise  officer  to  give  the  Magis- 
trate jurisdiction.  Held,  that  the  contention 
was  not  valid.  As  the  District  Magistrate  was 
the  same  individual  as  the  Collector,  and  as  the 
case  would  be  reported  to  him  in  the  same  way 
by  the  Police  whether  as  District  Magistrate  or 
Collector,  it  would  be  reasonable  to  hold  that 
the  order  was  passed  by  him  in  his  capacity  of 
Collector,  as  well  as  in  his  capacity  of  Dis- 
trict Magistrate,  and  that  the  Migistrate  had 
jurisdiction  to  try  the  accused.  Held,  further, 
that  the  Magistrate  had  jurisdiction  under 
B.  41  of    Act    Xll    of    1896.     MOTAN  DaS  v. 


/. — Imperial  -4  c/s— continued. 

Act  XII  of  1896  (Excise)— conHnwed. 

EMPEROR.  103  P.L.R.  1903  =  9  P.R.  1903,  Cr. 
(8  P.R.  1901,  Cr.  =  76  P.L  R.  1901.  20  A.  70, 
22  P.R,  1900,  Cr.  =  46  P.L.R.  1901,  R.) 

(22)— Ss.  37,  44  and  5.7—  Court  taking 
cognizance  of  an  Excise  offence  on  Police  Chalan, 
Grim.  Pro.  Code  (1898),  s.  190  (6).— A  Magis- 
trate is  competent  to  try  a  person  accused  under 
s.  57  of  Act  XII  of  1896,  on  the  report  or 
Chalan  of  a  Deputy  Inspector  of  Police,  au- 
thorised to  make  the  report  under  the  Notifica- 
tion under  s.  44  of  the  Act  on  an  arrest  made 
by  a  Police  Inspector  who  h^is,  under  Punjab 
Nolification  No.  735^,  dated  26th  March,  1885 
(which  notification  under  s.  2  (2)  is  still  ia 
force)  to  arrest  the  accused.  The  police  chalan 
is  a  police  report  of  the  fact  constituting  an 
offence  EMPRESS  v.  CHET  SINGH,  22  P.  R. 
1900,  Cr  =46  PL. R.  1901.  (9  P.  R  1897,  Cr., 
D.)  [F.,  8  P.  R.  1901,  Cr.,  9  P.R.  1903.  Cr., 
15  Cr.  L.  J.  336  =  23  Ind.  Gas  688  =  2  P.  R. 
1914,  Cr.  =  188  P.L.R.  1914  ;  R.,  181  P.  L.  R. 
1910=13  P.R.  1910  =  27  P.W.R.  1910  =  6  Ind. 
Gas.  717  =  11  Cr.  L.J.  394.] 

(23)— S.  38— See  ACT  I  OF  1878,  ss.  14,  15 
and  16,  4L.B.R.  121  =  14  Bur,  L.R.  202  =  7  Cr. 
L.J.  87. 

(24)— S.  38— See  Nos.  7, 17,  18  and  19.  supra. 

(25)— S.  39 — Sale  of  liquor  by  licensed  ven- 
dor's relative  or  servant- — Where  an  accused 
person,  the  aunt  of  the  retail  licensed  vendor, 
sold  liquor  during  his  temporary  absence  to  a 
customer,  though  she  had  no  license  in  her 
name,  held  that  she  acted  in  every  way  as  his 
servant,  the  license  not  prohibiting  the  employ- 
ment of  servants  by  a  licensed  vendor.  QUEEN- 
Empress  v.  Mussammat  Bhagana,  S.  C. 
179,  Oudb. 

(26i — S.  41 — Accused  being  taken  before 
Magistrate.  — Under  s.  41  of  the  Act  it  is  not 
essential  for  an  Excise  officer  that  he  should 
himself  take  the  person  arrested  before  the 
Magistrate ;  it  is  enough  if  an  accused  was 
with  all  convenient  despatch  taken  before  a 
Magistrate,  by  the  ordinary  procedure  by  which 
the  accused  are  brought  before  the    Magistracy. 

MoTAN  Das  v.  Emperor,  9  P.R.  1903,  Cr. 
=  103  P  L.R.  1903,  (8  P  R.  1901,  Cr.,  22  P. 
R.  1900,  Cr.,  20  A.  70,  R.)  [R.,  11  Cr.  L  J. 
394=6  Ind.  Gas.  717  =  13  PR.  1910,  Gr,  =  181 
P.L  R.  1910  =  27  P.W.R.  1910,  Cr.] 

(27)— S.  41— See  Nos.  4,  17  and  21,  sttpra. 

(28)— Ss.  41,  21, 22  and  3  (k)—What  constitutes 
offence  xunder  s.  41.  — Possession  of  liquor  or 
spirit  within  the  quantity  allowed  by  s.  3, 
cl.  {k),  not  punishable.  To  be  punishable  under 
s.  41,  it  must  be  proved  or  admitted  that  the 
person  accused  has  contravened  cithers.  21  or 
a.  22.  The  possession  of  a  quantity  of  liquor 
or  spirit,  illicitly  manufactured  or  obtained 
within  the  quantity  allowed  by  s.  3,  cl.  (k), 
does  not  contravene  s.  21  and  is  not  punishable 
under  s.  41.  QUEEN- EMPRESS  v.  KYA  BAN. 
L.B.R.  1893-1900,  121.  • 
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(29)— S.  44— See  Nos.  18  and  2'2,  supra. 

(30)  — Ss.  44  (1),  (2).  46  and  57— Report  by 
police  officer  invested  unthpoioers  under  s.  44  (I). 
— Police  officer  invested  with  powers  under 
s.  44  (1)  of  Act  XII  of  1896  cannot  be  regarded 
as  Excise  officers,  except  for  purposes  strictly 
connected  with  the  exercise  of  those  powers. 
A  licensed  vendor  of  liquor  cannot  be  prosecut- 
ed for  the  breach  of  his  license  on  the  report  of 
a  Deputy  Inspector  of  Police.  PIRAG  v. 
EMPRESS,  9  P.  R.  1897,  Cr.  [B.,  181  P.L.R. 
1910=13  P. R.  1910  =  'i7  P.W.R.  1910  =  6  Ind. 
Gas.  717  =  11  Cr.  L.J.  394,  11  Cr.  L.J.  67  =  4 
Ind.  Cas.  866  =  16  PR,  1909,  Cr.;  D  ,  23  Ind. 
Gas.  688  =  2  P.R.  1914,  Cr.  =  15  Cr.  LJ.  336  = 
138  P.L  R  1914,  40  P.W.R.  1909.  Cr.,  22  P.R. 
1900,  Cr.,  8  P.R.  1901,  Ct.] 

(31)— Ss.  44  (2),  48  and  5T  —  Definition — 
Excise  officer —Jurisdiction. — Held,  that  a  head 
constable  is  an  Excise  officer  with  the  meaning 
of  8.  57  of  the  Excise  -^ct.  1896.  EMPEROR  v. 
LACHMINar.UN,  A.W.N.  1908,  157  =  30  A.  377 
=  5  A.L.J.  444  =  8  Cr.  L  J,  5.  (20  A.  10,  F.) 
[F.,  15  Cl".  L.J.  336  =  23  Ind.  Cas.  688  =  2  P. 
K.  1914,  Cr.  =  l38  P.L  R.  1914.] 

(32)— Ss.  44,  57,  36,  37,  ^S— Notifications  o/ 
Government  under  s.  44 — Police  officer  whether 
an  Excise  officer  for  purposes  of  s.  57. — Under 
the  notincations  of  the  Local  Government 
made  under  s.  44  of  the  Excise  Act,  a  Sub- 
Inspector  of  Police  is  an  Excise  Officer  for  all 
purposes  connected  with  the  excise  power  con- 
ferred on  Excise  officers,  by  ss.  36,  37  and 
38  of  the  Act.  And  a  Police  officer,  invested 
with  powers  of  an  Excise  officer  under  s.  44, 
is  to  be  deemed  also  an  Excise  officer  for  the 
purposes  of  s.  57.  CROWN  v.  SHIBBAN,  2  P. 
R.  1914,  Cr.  =  138  P.L.R.  1914  =  15  Cr.  L.J. 
336  =  23  Ind.  Cas.  688.  (22  P.  R.  1900,  Cr.,  20 
A.  70,  30  A.  377,  8  P.R.  1901,  F.;  13  P.R. 
1910,  Cr.,  9  P.R.  1897,  Cr.,  D  ) 

(33) — S.  ^b— Extracting  tari,  if  an  offence. — 
Extracting  the  sap  of  a  tari  tree  is  not  manu- 
facturing fermented  liquor  and  is  not  an  offence 
punishable  under  s.  45  of  the  Act.  QUEEN- 
EMPRESS  V.  NGA  SHWE  Hman,  L.B.R.  1893  — 
1900,  336. 

(34) — S.  45 — Illegal  search —  Conviction  of 
offence — Reward. — An  accused  m4y  be  convict- 
ed of  an  offence  under  s.  45  of  the  Excise  Act, 
1896,  though  his  house  was  entered  and 
searched  without  legal  authority.  Persons, 
who  make  a  search  illegally,  render  themselves 
liable  to  be  sued  for  damages,  but  their  illegal 
action  does  not  affect  the  question  whether  the 
person  whose  house  is  illegally  searched  has 
committed  an  offence  against  the  Excise  Law. 
It  may,  however,  properly  be  mide  a  ground 
for  not  granting  a  reward  upon  a  conviction, 
which  would  be  improper  under  such  circum- 
stances. Queen-Empress  v.  Nga  tau  Aung. 
L.B.R.  1893—1900,  369. 

(35) — S.45 — Hastening  fermentation  by  artifi- 
cial means  is  not  "  manufacturing  "  fermented 
liquor. — The  use  of  artificial  means  to  hasten 
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the  fermentation  of  what  is  already  fermented' 
liquor,  and  to  preserve  it  or  make  it  more 
palatable,  does  not  amount  to  "making  or 
manufacturing "  fermented  liquor  within  the 
meaning  of  s.  45.  To  manufacture  is  to  convert, 
by  some  artificial  process,  raw  material  into 
something  else.  KING-Emperor  v.  NGA 
Beik  Kyi,  U.B.R.  1905,  4  Qr.,  Excise,  5. 
(U.B.R.  1905,   Excise,  p.  3,  R.) 

(36)  —  S.  45 — Tapping  tari  tree  or  leaving 
sweet  tari  to  ferment,  whether,  amounts  to  manu- 
facturing t?iti  (Burma).  — The  accused  was  con- 
victed of  manufacturing  fermented  (aj'i.  Held, 
that  tapping  a  tari  tree  is  not  manufacturing 
tari  and  that  leaving  sweet  tari  to  ferment  is 
not  manufacturing  either,  as  sweet  tari  the 
moment  it  is  tapped,  is  fermented  liquor  within 
the  meaning  of  the  Act.  The  effence  of  manu- 
facturing fermented  tari  is  a  physical  impossi- 
bility. Conviction  set  aside.  KinG-EMPEROR 
V.Mir  Thit,  U.BR.  1905,  Excise,- 3  =  2  Cr. 
L.J.  470.  (1  L.B  R.  214,  U.B.R.  1892—1896, 
98,  R.) 

(37) — S.  45 —  Liquor  —  Cotmtry  fermented 
liquor  —  Seinbat —  Seinye  —  Preparation  and 
attempt, — An  accused  found  in  possession  of 
three  viss  of  Seinoat,  which  is  not  country  fer- 
mented liquor,  intended  for  the  manufacture  of 
Seinye,  which  is  a  kiod  of  country  fermented 
liquor,  cannot  be  punished  under  s.  45  of  the 
Excise  Act  for  the  mere  intention  of  manufactur- 
ing fermented  liquor.  Nor  can  he  be  punished 
for  an  attempt  to  manufacture  as  his  act  has 
not  proceeded  beyond  the  stage  of  mere  pre- 
paration. Emperor  v  nga  Kyaw,  14  Cr.L. 
J.  489  =  20  Ind.  Gas.  745  =  6  Bur.  L.T.  140. 

(38)  — S.  45— See  REVISION— QUESTION  OP 
FACT,  121  P.L.R.  1904. 

(38-a)  -S,  45— See  No.  19,  supra. 

(39) — Ss.  45  and5l~Illicit  working  or  posses- 
sion of  still — Illicit  possession  of  spirits — Double 
conviction  and  sentence—  C rim.  Pro.  Code  (1898), 
ss.  235  and  35 — Penal  Code,  s.  71. — Dtstmct 
and  separable  offences. — Separate  convictions 
under  ss.  45  and  5 1  of  the  Act  for  illicitly  keep- 
ing a  still  and  for  being  in  possession  of  spirits 
manufactured  in  that  still,  are  premissible  but 
separate  sentences  under  the  same  sections  are 
illegal.  Queen- Empress  v.  Aw  Wa,  1  L.B.R. 
33.  [J'.,  19  lud.  Cas.  167  =  6  L.B.R.  160  =  14 
Gr.L.J.  167.] 

(40)--Ss.  i5  and  51— Emptying  a  vessel  con- 
taining \a,hH,u— Evidence  of  general  repute  not 
admissible.— Held,  that  B  was  neither  guilty 
under  s.  45  nor  under  s.  51  of  the  Excise  Act, 
1896,  where  the  implements  for  preparing  fer- 
mented liquor  were  found  in  the  house  of  M 
and  everyrning  that  happened  took  place  on  his 
premises  and  the  only  fact  found  against  B,  was 
that  he  assisted  M  to  empty  a  vessel  containing 
lahan  especially  when  there  was  no  proof  of 
this  fact  independent  of  the  evidence  of  the 
Darogah  and  two  constables  ;  held,  also,  that 
the  evidence  of  general  rupute  that  B  was  in  the 
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habit  ot  selling  illicit  liquor  was  not  admissible 
against  him.  BHAGAT  SinGH  v.  CROWN,  2 
P.W.R.  1907,  Or. 

(41)  —  Ss.  45,  51  a»ifZ  ^0 —Tapping  tree- 
Drawing  ta.Ti  —  Possession  of  more  than  four 
quarts  without  license,  tohether  an  offence. — 
Although  a  person  may  tap  and  draw  tari 
from  his  own  toddy-tree|wichout  committing  an 
oSence  punishable  under  s.  45  of  the  Aot,  yet 
the  moment  that  a  quantity  of  it  larger  than 
four  quarts  is  in  his  possession,  he  commits  an 
offence  punishable  under  s.  51  of  the  Act, 
unless  he  has  a  license  contemplated  by  s.  30 
of  the  AcG.  Crown  v.  Than  jsyin,  1  L.B  R. 
214. 

(42)  — B.  46  (O— See  REVISION  —  ACQUIT- 
TALS, 1  P.L.R.  1904. 

(43)-S.  46-iSefi  Nos.  15  and  30,  supra. 

(44)— B.  48 — Trial  under,  when  liable  to  be  set 
aside— -See  CRIM.  Pro.  CODE,  1898,  s.  556,  5 
P.W.R.  191'2.  Cr.  =  64  P.L.R.  19l'2  =  14  Ind. 
-Cas.  758=18  Cr.  L.J.  294. 

(45)  - S.  48  (c)— Importing  cccaine — Inference 
from  facts  —Presumption —  Intention. — A  regis- 
tered postal  parcelcontainiug  cocaine  addressed 
to  accused's  daughter  aged  10  years  to  a  house, 
in  which  accused  was  not  living,  was  received 
by  appointment  by  the  accused  from  the  post- 
man in  charge  ;  the  p+rcel  remained  unopened 
for  about  10  minutes  when  the  Excise  Officers 
entered  and  arrested  the  accused  for  importing 
cocaine.  She  pleaded  that  she  had  orders'! 
some  toys  for  her  girl,  that  she  took  delivery  of 
the  parcel  thinking  it  to  be  the  expected  one 
containing  toys,  that  she  had  asked  the  parcel 
to  be  addressed  at  her  friend's  house  as  she 
contemplated  moving  from  her  own  house,  and 
that  she  hesitated  to  open  the  parcel  as  she 
could  not  identify  the  sender's  name  as  being 
thatot  the  person  whom  she  had  ordered  the  toys 
from,  but  oSered  no  proof  of  any  of  these  facts 
which  were  peculiarly  within  her  sole  know- 
ledge :  Held,  that,  in  the  absence  of  evidence 
that  the  accused  was  at  the  time  expecting  a 
parcel,  addressed  identically  with  that  seized 
but  with  different  contents,  tha  inference  was 
that  the  parcel  seized  was  the  one  expected 
and  it  contained  what  she  bad  ordered. 
EMPEROit  v.  STELLA.  14  Cr.  L  J.  440  =  20 
Ind.  Cas.  600  =  6  Bur.  L.T.  129. 

(46)— 8.  48  (e)  —  See  SENTENCE— PINE,  1  L. 
B.R.  89. 

(47j-B.  48— See  No.  31,  swpra. 

W-a)—Ss.  48,  b^—Crim.  Pro.  Code,  s.  239— 
Excise  Act.  ss.  48,  bZ~  Joint  trial  of  persons 
separately  accused  of  offences  tender  the  tivo  sec- 
tions— Convictio7i  to  be  set  aside — Accused  raising 
no  objection  to  joint  trial — Possession  by  inistress 
in  house  furnished  by  her  protector — Presump- 
tion— Possession  on  account  of  protector — Peal 
Code,  s.  27 — V/hat  proof  necessary  to  raise 
,presMwip^ion.— Where  the   illicit   possession   of 
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cocaine  by  A,  is  unconnected  with  its  illicit  sale 
by  B,  the  jiint  trial  of  A  and  B  under  ss.  48 
and  53  of  Act  XII  of  1896,  is  illegal  and  a  con- 
viction based  upon  such  trial  will  be  set  aside, 
notwithstanding  that  the  accused  raised  no. 
objection  to  the  joint  trial.  (25  M.  61  =  11  M 
L  J.  233  =  3  Bom.  LR.  540=5  C.W.N.  866  => 
28  I  A.  257,  P.O.  =2  Weir  271,  F.)  When  a 
man  furnishes  a  house  for  his  mistress'  occupa- 
tion, he  may  reasonably  be  presumed  to  be  in 
possession  of  all  articles  therein  which  ca  u 
reasonably  be  inferred  to  belong  to  him  or  to  be 
in  the  possession  of  his  mistress  on  his  behalf. 
But  the  inference  must  be  inapplicable  to 
articles  of  which  the  mistress  is  in  possession 
illegally  or  contrary  to  the  provisions  of  law, 
especially  when  the  article  in  question  is  such 
that  be  might  well  remain  in  ignorance  that  it 
was  in  his  mistress'  possession.  To  raise  the 
presumption  under  s.  27,  Penal  Code,  something 
more  than  mere  possession  by  the  wife  or  mis- 
tress muso  be  proved.  Banwar  Lal  v.  Em- 
peror, 97  P.L  R.  1914  =  15  Cr.  L.  J.  172  =  23 
P.W.R  1814,  Cr.  =  22  Ind.  Cas.  748  =  20  P.R. 
1914,  Cr. 

(48) — S.  49 — License,  nature  of, — A  license  is 
a  perronal  grant,  largely  made  for  personal 
reasons,  and  it  does  not,  alter  dtath  of  the 
licensee,  attach  itself  in  any  way  to  his  pro- 
perty or  devolve  upon  his  heirs,  during  the 
unexpired  portion  of  the  period  mentioned  in 
the  license.  In  the  matter  of  MadHO  PershAD, 
22  A.  441  =  A.W.N.  1900,  131.  [R.,  32  B. 
157.] 

(49) — S.  49 — Sale  of  liqior  to  Burmans. — 
Under  the  excise  rales  at  present  in  force,  the 
sale  of  liquor  to  Burmans  is  punishable  under 
s.  49  of  the  Excise  Act.  QueeN-EMPRESS  v. 
AHYU  Shok,  U.B.R.  1892-1896,  Yol   I,  95. 

(50)  —S.  49— Sale  of  charas  to  unlicensed  per- 
son— Charas  in  custody  of  Excise  authorities- 
Delivery  agreed  to  be  taken  by  vendee  after 
obtaining  license— No  offence — '  Sale  ' — What  it 
is  uiodtr  the  Act.  —  Where  the  accused,  who  held 
a  '  sale-in-bond  '  charas  license,  sold  certain 
charas.  which  remained  injbond  in  tbe  custody 
of  the  Excise  authorities,  to  another  who  had 
no  license  for  purchase  or  sale  of  the  drug,  on 
the  understanding  that  the  vendee  could  not 
obtain  delivery  and  possession  of  the  goods 
without  taking  a  license,  and  where  the  vendee 
did  not  obtain  delivery  of  the  goods.  Held, 
that  the  accused  could  not  be  convicted  under 
s.  49,  Excise  Act,  for  selling  charas  in  bond  to 
one  having  no  license.  For  the  purposes  of  the 
Aot,  the  sale  would  not  be  complete  until  deli- 
very of  the  charas  to  the  purchaser  or  some  one 
on  his  behalf,  and  to  an  unlicensed  person,  deli- 
very was  not  eSected  by  retention-in-bond  in 
the  bands  of  Excise  authorities  on  behalf  of  a 
person  who  could  not  obtain  delivery  until 
he  took  out  a  license.  DhanPAT  Mal  v. 
Crown,  4  P.R.  1911,  Cr.  =  5  P.W.R.  1911  =  89 
P.L.R.  1911  =  9  Ind.  Cas.  1082  =  12  Cr.L.J. 
192  =  10  Ind.  Caa.  682. 
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(51)— S.  49 — Medical  Practitioner  putting 
brandy  into  medicine  and  selling  it  to  a  patient 
—  Whether  guilty  under  s.  49.— A  Medical  Prac- 
titioner who  put  a  little  brandy  into  one  of  the 
medicines  prescribed  and  sold  by  him  ta  a 
patient  does  not  thereby  contravene  the  provi- 
sions of  the  Excise  Law.  CROWN  v.  BhagWAN 
Das.  33  P.R.  1914,  Cr. 

(52) — S.  49 — There  is  no  legal  presumption 
that  a  seller  of  tart  is  a  seller  of  gin.  Further 
an  uncorroborated  testimony  of  an  accomplice 
is  of  very  little  value  in  evidence.  ATOI  v. 
QUEEN-EMPRESS.U.B.R.  1892—1896,  ¥o!.  I, 
103. 

(53) — S.  49 — Revision. — To  interface  without 
necessity  on  revision  wnere  there  is  evidence  to 
support  the  conviction,  would  be  practically  to 
grant  an  appeal  where  the  law  says  there  shall 
be  none.  ASHE  v.  QueeN-EmpRESS,  U.B.R. 
1892—1896,  yol.  I,  101. 

(54) — S.  49 — Illegal  sale  by  servant  of  mana- 
ger cr  agent  of  a  licensed  liquor  shop — Privity 
of  manager  or  agent  to  such  sale, — The  manager 
or  agent  of  a  hceuseci  liquor  shop,  v^ho  is  not 
in  any  way  privy  to  the  illegal  sale  of  liquor  by 
his  servant,  or  present  at  such  sale  cannot  pro- 
perly be  convicted  under  s.  49.  AK  SiN  or  AH 
Sai  v.  Queen  Empress,  L.B.R.  1893—1900, 
489.     (L.B.K.  1893— lyOO,  373,  Diss-). 

(55) — S.  i9— Causing  a  licensed  vendor  to 
contravene  his  license — Abetmerii — Abettor  guilty 
though  principal  lias  commilted  no  offence — 
Penal  Code,  s.  108. — The  accused,  in  this  case, 
purchased  a  bottle  of  liquor  from  a  licensed 
vendor,  for  the  use  of  a  soldier  and  handed  it  to 
the  latter  in  contravention  of  the  vendor's 
license.  The  vendor  sold  it  in  good  faith,  not 
being  aware  of  the  intended  use  by  the  soldier. 
The  lower  Court  acquitted  the  accused,  holding 
that,  as  the  vendor  committed  no  ofience,  it 
could  no!;  be  said  that  the  accused  abetted  the 
commission  of  an  offence.  Held,  on  appeal, 
that,  under  s.  108,  Penal  Code,  read  with  the 
exp.  iii  and  illustration  [d),  the  accused  must 
be  found  guilty  of  abetment  of  the  breach  of 
the  vender's  license,  though  the  vendor 
himself  might,  under  the  circumstances,  have 
committed  no  offence.  KING-EMPEROR  v. 
MUKHTAR  KHAN,  55  P.R.  1905,  Cr,  =  201P,L. 
R.  1905  =  3  Cr.L, J.  133. 

(56) -S.  49— See  Crim.  Pro.  CODE,  1898, 
es.  202.  204,  242.  244,  439.  1  P.W.R  1908,  Cr. 
=  4  P.R.  1908,  Cr.  =  86  P.L.R.  1908  =  7  Cr.  L. 
J.  202. 

(57)— S.  49— See  No.  18,  supra. 

(58)— Ss  49  and  52 — Selling  liquor  to  Euro- 
pean soldier  under  officers  permission. — To 
supply  liquor  to  European  soldiers  travelling 
under  the  command  of  an  officer,  as  provided 
in  art,  542,  or  to  soldiers  travellirg  alone  or  in 
small  parties  wiithout  an  officer,  as  pi-ovided  in 
art.  543,  Army  Regulations,  India,  Vol.  X,  up 
to  the  amount  allowed  in  that  article,  is  not  a 
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breach  of  the  condition  of  license.  Form  Vlllf 
by  which  the  sale  of  liquor  to  European 
soldiers  is  forbidden.  AbdOOL  v.  KING  EM- 
PEROR, 1  U.B.R.  1902—1903,  Excise,  1. 

(59) — Ss.  49,  59 — Possession  ol  spirit  loilhin 
the  quantity  aliened  by  low—  Not  en  offence — 
Extorting  admission  f  torn  accused — Ntw  charge' 
by  Magistrate  in  the  absence  of  evidence. — 
Possession  ol  half  a  bottle  of  spirit  is  no  offence 
and  a  man  is  not  bound  to  account  for  such 
mere  possession.  Where  no  cfieace  was  com- 
mitiea  and  the  acoubed  was  illegally  arrested, 
the  Magistrate  should  at  one  discharge  him 
instead  of  proceeding  tn  get  him  to  plead  guilty 
to  the  charge  of  committing  an  rfferjce  of 
which  there  was  no  evidence  before  the  Magis- 
trate. In  the  abesence  of  any  evidence  against 
the  accused,  it  is  improper  on  the  part  of  a 
Magistrate  to  proceed  to  make  a  new  charge 
against  the  accused.  An  admission  of  guilt 
should  not  be  extorted  from  an  accused  person. 
QUEEN-EMPRESS  v.  TUN  E,  1  L.B.R.  43. 

(60)— Ss.  49  and  59 — Sale  of  liquor  to  a 
Burtnayi  by  a  personiuithoul  a  license.  —A  native 
of  India  wno  buys  liquor  for  a  Burman  from 
the  liquor  shop  keeper  doe.s  not  commit  the 
offence  of  abetment  of  sale  of  liquor  to  a  Barman 
since  the  purchase  was  legal,  out  commits  an 
offence  under  s.  49  of  selling  liqucr  without  a 
license.  QueeN-EMPRESS  v.  APALU,  U.B.R, 
1892-1886,  Yol.  I,  105. 

(61)  — S.  51 — Liability  to  confiscation. — Ani- 
mals and  conveyances  liable  to  confiscation 
under  the  Excise  Act  are  those  on  which  illicit 
liquor  is  loaded  and  an  animal  on  which  a  man 
is  merely  riding  with  such  liquor  in  his  pockets 
does  not  come  under  that  dercriptiou,  JAT 
SINGH  V.  EMPRESS,  10  PR.  1898,  Cr. 

(6i!)  —  S.  51 — Fermented  liquor,  meanitig  of 
Kazawie,  if  included  in  the  definiticn  of. — 
Kazawye,  a  generic  term  for  fermented  liquor, 
has  not  been  declared  to  be  included  in  the  term 
"  fermented  liquor  "  as  defined  in  s.  3  (/i;  of  the 
Excise  Act.  In  convictions  under  that  Act  for 
the  illegal  possession  of  fermented  liquor,  it  is 
necessary  to  prove  that  the  fermented  liquor  is 
one  of  those  v/ithin  the  meaning  of  the  term  as 
used  in  the  Act.  CROWN  v.  PYA  GYI,  1  L.B. 
R.  172. 

(63)— S  51— Interpretation  of  the  concluding 
vjords  in  tlie  section. — The  concluding  words  o£ 
s.  51,  viz.,  that  "  the  vessel  or  conveyance  used 
in  carrying  the  liquor  shall  be  liable  to  confis- 
cation" have  not  receivedjudicial  interpretation. 
The  question  of  confiscation  is  a  matter  for  the 
discretion  of  the  Magistrate  in  each  case. 
Queen-Emprfss  v.  Nga  BA  0,  L.B.R,  1893 
—1900,  632.     (L.B.R.  1893—1900,  405,  R.) 

(64)  — S.  51— Bona  fide  custody  of  liquor. — A 
bona  fide  custodian  of  liqour  is  not  liable  to  be 
convicted  of  unlawful  possession  under  s.  51  ot 
the  Act.  Ma  PI  V.  King-Emperor,  2  L.B.R. 
136  (25  A.  262,  fl.)  iR.,  4  Ind.  Cas.  823  =  11 
Cr.  L.J,  55  =  U.B.R.  1909,  Opium,  p.  1.] 
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(65) — S,  51 — Liquor,  joint  possession  of. — 
S.  51  of  tbe  Excise  Act.  must  be  held  to  prohibit 
the  joint  possession  by  several  persons  ot  more 
spirit  or  liquor  than  may  be  sold  reiaii  to  one 
person.  The  words  "  no  person  "  in  s.  51  are  to 
be  read  in  tbe  plural  as  well  as  in  the  singular. 
Queen-Empress  v  Rajia,  L  BR.  1893— 
1900,  405. 

(66;— iS.  51 — Punishment  for  illegal  possession 
of  liquor. — A  Burman  who  possesses  Malt  liquor 
such  does  not  commit  any  ofience  merely  be- 
cause liquor  may  not  be  sold  to  him.  QUEBN- 
EMPRESS  v.  NGA  FO  KYWE,  U.B.R.  1892— 
1896,  Yol.  I,  107. 

(67) — S.  51 — Illegal  possessioti  of  liquor, 
buraen  of  proof  of  leyaltly  on  the  accused. — The 
possession  of  more  thsit;  a  prfc^c^ibed  number 
of  quarts  of  beer  being  prima  fac^e  illegal  under 
the  Act,  it  was  held  that  the  onus  lay  on  the 
accused,  charged  with  such  illegil  possession, 
to  prove  that  he  purchased  tbe  beer  for  bis 
private  use  and  not  for  sale.  KinG-EMPEBOR 
V.  NGA  CHI,  U.B.R.  1906,  Excise,  7.  (U.B.R. 
1892-1896,  I,  107,  U.B.R.  1897  1901,  1,  181, 
U.B  R  l!?9-2-1896,  1.  100,  ii  ;  [F  ,  10  Gr.  L.J. 
80  =  5  L.BR.  52  =  2  Ind.  Caa,  543.] 

(68) — S.  bl— Finding  cf  lahan,  etc.,  in  a 
person's  premises  outside  the  village  under 
susyicicus  circmnstances — Benefit  of  doubt — 
Revision  under  s.  439,  Code  of  Criminal  Pro- 
cedure-— Held,  that  the  huding  of  certain 
articles,  viz.,  lahan,  distilling  pipe,  bottle  and 
gla-s  containing  liquor  (which  suggest  illicit 
distillation)  in  an  easily  accessible  part 
(such  as  ordinary  cattle  shed  which  usally 
remains  open)  of  a  person's  enclosure  be- 
longing to  that  person  and  atiother  man, 
and  situate  outside  the  village,  laises  a  great 
doubt  about  ihe  cas-e  and  contequently  is 
not  sufficient  for  convictng  that  person  under 
s.  51  of  Act  XII  of  1S96,  particularly  where  the 
search  has  taker:  place  at  the  instigation  of  that 
person's  enemy  and  no  other  in  criminating 
article  has  been  found  in  any  part  of  his  dwell- 
ing house.  Held,  alsi,  that  in  such  a  case  un- 
appealable sentence  is  net  proper.  In  case  of 
doubt  even  the  concurrent  finding  of  the  Courts 
below  are  liable  to  be  set  aside  on  revision  under 
s.  489,  Grim.  Pro.  Code.  WaSaKHI  v.  GROWN, 
43  P.W.R.  1913,  Cr.  =  98  P.L  R.  1914  =  22  Ind. 
Cas.  257  =  15  Cr.  L.J.  176. 

(69)— S.  51— See  Confiscation,  i  L,  B. 

R.  3. 

(70)  -S.  51— See  Nos.  8,  9,  16.  39,  40  and  41, 
supra. 

(71) — S.  52 — Licensee  letting  a  Burman  have 
liquor  through  a  third  person,  not  Burman. — If 
a  license  lets  a  Burman  have  liquor  at  all  on 
payment  of  money  through  a  third  person  not 
a  Burman,  he  runs  a  risk  of  being  charged 
under  s.  52  of  the  Act  along  with  the  abettor, 
the  Burman  who  purchased  it.  CRIMINAL 
Revision  Case,  No.  1617  of  1892,  U  B.R. 
1892—1896,  Yol.  1, 100. 
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(72)— S.  52—"  Any  person,  etc..  a,"  meaning 
of — License  — Breach  of  conditwn  by  servant — 
License  holder,  liability  of  ServatU  acting  in 
the  course  of  manage^nent — Master's  liability. — 

The  words  "any  perton  who  breaks any 

condiLion  of  license  granted  under  this  Act" 
rpfpr  only  to  the  actual  licensee.  A  licensee, 
deputit,g  a  servant  to  manage  a  retail  liquor 
shop,  is  responsible  lor  the  acts  of  the  latter 
done  within  the  scope  ot  his  employment,  and 
is  punishable  for  any  breach  of  condition  com- 
mitted by  him,  even  if  he  has  expressly  forbid- 
den the  servrvnt  to  commit  the  same.  The  test 
of  the  master's  Jiaoility  in  such  cases  is  whether 
the  servant's  act  was  done  in  the  course  of 
management  and  within  the  scope  of  his 
authority.  EMPEROR  v.  RUSTOMJI  PESTOMJI, 
IN.L.R.  81  =  2Cr.L.J.659.  (7  C.i'.L.R.  41,  .F.) 

(73)— S.  52- Scope  of  section— Master  and 
servant.  —  It  is  not  necessary  for  the  purpose  of 
convicting  the  accused  under  s.  52  that  he 
should  himself  have  sold  the  liquor  in  contra- 
vention of  the  terms  of  his  licens-e  or  that  his 
servant  should  have  done  so  with  his  know- 
ledge or  by  his  direction.  The  act  of  tbe  ser- 
vant, if  within  the  scope  of  his  authority,  is  the 
act  of  the  master,  and  a  breach  of  the  terms  of 
tbe  license  by  the  foimer  under  such  circum- 
stances io  tantamount  to  a  breach  by  the  latter. 

PiRAG  V.  Empress,  9  PR    i897.  Cr.    [R., 

181  P.L. R.  1910  =  13  PR.  1910=27  P.W.R. 
1910  =  6  Ind  Cas.  717  =  11  Cr.  L.J.  394,  11  Cr. 
L.J.  67  =  4  Ind.  Cas.  866=  16  P. R.  1909,  Cr.; 
D.,  23  Ind.  Cas.  6h8  =  2  P.R.  1914,  Cr.  =  15  Cr. 
L.J.  386  =  138  P.L.R.  1914,  40  P.W.R.  1909, 
Cr.] 

(74) — S.  5-2— Master  and  servant.— A  master 
is  not  ordinarily  liable  for  the  criminal  acts  of 
his  servant.  There  must  be  some  evidence  to 
show  instigation  or  complicity  b-lore  the  master 
can  be  held  liabio.  TSANG  WAW  v.  QUEEN- 
Empress,  U.P.R.  1392-1896,  Yol.  I,  109. 

(75)— S.  52— See  Crim.  PRO.  CODE,  s.  656, 
A.W.N.  1908,95  =  5  A.L.J.  357  =  7  Cr.  L.J.  393. 

(76)  -8.  52— See  Nos.  9,  18  and  58,  supra. 
(77)— S.  53— See  No.  47,  supra. 

(78) — S.  51  —  Cognizance  oj  certain  offences 
on  complaint  or  re f^  or t  of  the  Collector  or  an 
Excise  officer  only. — All  cffences  falling  under 
the  above  section  must  be  instituted  by  means 
of  a  complaint  or  a  police  report,  or  a  report 
from  the  Excise  officer.  Otherwise  the  Court 
trying  the  ofience  has  no  jurisdiction,  and  all 
its  proceedings  are  therefore  void.  QUEEN- 
Empeess  v.  Ma  Min  Thon,  U.B  R  1892— 
1896,  Yol.  I,  Hi.  [R.,  U.B.R.  1910,  4th  Qr.,. 
70.] 

(79) — S.  57— Institution  of  complaint. — A 
prosecution,  of  a  licensed  vendor,  for  a  breach 
of  the  conditions  of  his  license,  instituted  by  a 
Deputy  Inspector  of  Police  was  held  to  be  not 
maintainable,   as   it   was  not  instituted   by   a 
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competent  authority.  FIRAG  v.  EMPRESS, 
9  P.R.  1897,  Cr.  [R.,  181  P.L.R.  1910=13 
P.R.  1910  =  27  P.W.R.  1910  =  6  Ind.  Gas.  717 
=  11  Cr.  L  J.  394.  11  Cr  L.J.  67  =  4  Ind  Cas. 
866  =  16  P.R.  1909,  Cr  ;  D.,  23  Ind.  Cas.  688  = 
2  P.R.  1914,  Cr.  =  l5  Cr.  L.J.  336  =  138  P.L  R. 
1914,  40  P.W.R.  1909,  Cr.,  22  P.R.  1900,  Cr., 
8  P.R.  1901,  Cr.] 

(80)— S.    57— See  Noa.    4,    17,  18,  19,  22,  30, 
31  and  32,  supra. 

181)  -S.  59— See  Nos.  59  and  60,  supra. 

(82) — S,  60  —  Absence  of  search  warrant  — 
Legality  of  conviction — Oaths  Act  (X  of  1873) — 
Omission  to  record  the  fact  that  oath  was  ad- 
ministered— No  presumption  that  it  was  not 
administered. — Absence  of  a  search-warrant 
does  not  aflec  ihe  legality  of  the  trial  of  a  case 
under  the  Excise  Ace.  Where  an  Excise 
Inspector  made  a  search  without  a  search 
warrant  and  cocaine  was  found,  held,  that 
whether  the  search  was  legal  or  not,  the  convic- 
tion of  the  accused  depended,  not  on  the  legality 
of  the  search,  but  on  the  fact-  that  the  cocaine 
was  found  illegally  in  his  possession.  There  la 
no  analogy  between  the  Excise  Act  and  the 
Gambling  Act.  (lO  A.L  J.  355.  Appl.  ;  11  A.L. 
J.  442,  R.)  Where  it  does  not  appear  from 
the  record  that  oath  was  administered  to  a 
witness,  the  reasonable  presumption  would  be, 
in  the  absence  of  any  suggestion  to  the  contrary, 
that  the  proper  procedure  in  respect  to  the 
administering  of  oath  to  a  witness  was  followed. 
There  is  no  provision  of  law  which  requires  a 
Court  examining  a  witness  to  record  tbe  fact 
that  an  oath  was  administered.  Syed  AHMAD 
V.  King  Emperor,  11  A.L.J.  933  =  33  A. 
57S  =  22  lad.  Cas.  163  =  15  Cr.  L.J.  19. 

Act  II  of  1897  (Criminal  Tribes  Amendment). 

[8.  1  REP.  IN  PT,  ACT  I  OP  1903.] 

See  ACT  XXVII  OF  1871.  s.  19  (1),  166  P.L. 
R.  1905  =  3  Cr.  L  J.  77. 

Act  III  of  1897  (Epidemic  Diseases). 

[Rep.  in  pt.  (as  to  Burma),  act  xill 
OF  1898,  s    18.    Declared  in  force— in 

THE  SANTHALPARGANAS,  REG    III  OF  1872, 
S.   3,    AS    AMENDED    BY    REG.    Ill    OF    1899, 

s.  3 ;  IN  Upper  Burma  (except  the  Shan 
States),  Act  XIII  of  1898,  s.  4  ] 

(1)— See  Mad,  act  IV  OF  1884,  BYE  Law 
No.  48,  23  M.  213  =  1  Weir  750. 

(2)— See  Penal  Code,  s.  183,  l  Bom.  L.R. 
223. 

(3)— See  Sanction  to  prosecute -Con- 
ditions requisite  for  grant  of  sanc- 
tion, etc.,  24  M.  70  =  2  Weir  158. 

(4)— Ss.  2  and  3— See  QUARANTINE,  Rat. 
Un.  Cr.  C.  966. 

(5) — S.  3 — Power  of  Local  Government  — 
Dekgation  to  Collector — Delegation  by  Collector 
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— Ultra  vires— O^ence  hoiv  pioved — Rules  under 
the  Act  —  Meaning  of  '  taking  measures.  ' — 
Under  s.  3  of  the  Epidemic  Diseases  Act,  it  ia 
unnecessary  for  the  prosecution  to  prove  in  cases 
of  disobedience  that  the  accused's  disobedience 
was  likely  to  cause  danger.  The  only  important 
question  is  whether  the  disobftjed  order  was  a 
lawful  order  made  under  that  Act,  In  cases  of 
offence  under  this  Act,  where  the  accused  pleads 
not  guilty,  it  is  not  necessary  for  the  accused 
to  deny  the  passing  of  the  order  or  contest  its 
legal  validity.  It  lies  on  the  prosecution  to 
prove  both  the  passing  of  the  order  and  iis  legal 
validity.  Under  the  Act,  the  Government  itself 
can  give  power  to  an  officer  or  officers  to  take 
measures,  but  it  cannot  give  powers  under  the 
Act  to  any  person  so  as  to  enable  the  latter  to 
give  such  powers  to  others,  unless  such  powers 
by  their  very  nature  can  be  exercised  ooly 
through  agents.  The  Collector  has  no  power 
to  delegate  his  own  power,  and  the  Local 
Government  has  no  right  to  empower  the 
Collector  to  delegate  the  power  which  the 
Local  Government  gave  to  the  Collector,  except 
in  respect  of  performance  of  acts  which  by  their 
very  nature  are  or  can  be  usually  done  only 
through  agents  and  sub  agents.  The  power  '  to 
take  measures'  under  the  Act.  which  power 
may  be  granted  to  any  person  by  the  Local 
Government,  is  a  different  thing  (though  closely 
connected  with  the  effective  carrying  on  of  the 
measures  taken  under  the  power)  from  the 
Regulations  or  orders  which  have  to  be  oosetved 
or  obeyed  by  the  public  or  a  person  or  class  of 
persons  in  respect  of  those  measures.  A  direc- 
tion to  the  public  to  vacate  their  houses  can 
only  be  made  by  a  Regulation  passed  by  the 
Government.  A  power  given  to  the  Collector 
to  call  on  the  people  to  evacuate  a  house  cannot 
be  delegated  to  the  Divisional  Officer.  NagapPA 
Thevan  v.  Emperor,  1913  M.W  N.  928  = 
14  M.L.T.  443. 

(6)— S.  3- See  No.  4,  supra. 

(7)— Rule    2   (Proviso)— See   PENAL   CODE, 
s.  188,  1  Bom.  L.R.  51. 

(Q)—Rule  6 — Information  as  to  plague  patient. 
— Rule  6,  framed  under  the  Epidemic  Diseases 
Act,  does  not  require  the  person  who  is  him- 
self attacked  with  plague  to  give  information 
of  his  own  sickness,  albeit  he  is  an  occupant  of 
the  house  in  which  he  is  attacked.  Looking  at 
the  language  in  which  the  rule  is  worded,  it 
refers  to  third  persons  only.  QUEEN-EMPRESS 
V.  Mahadev  GOPAL,  Rat.  Un.  Cr.  C.  978. 

Act  IV  of  1897  iFisheries). 

See  BOM.  ACT  XXXV  OF  1850. 

See  BOM.  ACT  II  OF  1868. 

See  Bur.  act  VII  of  1875. 

(D— S.  6— S^e  Mischief,  28  a.  204  =  2  a. 
L.J.  826  =  A.  W.N.  1905,  255  =  2  Cr.L.J.  801. 
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(2)— Ss.  7,  8— Erectiytg  obstructions  in  fisliery 
without  permission — Lessee,  if  criminally  res- 
ponsible for  ads  of  sub-lessie~ Burma  Fisheries 
Act  and  Rules,  ss.  7  and  30  — Kule  30  made 
under  s.  8,  cl.  (c)  of  the  Burma  Fisheries  Act 
does  not  extend  the  scope  of  s.  7  of  the  same 
Act,  and,  therefore,  does  not  give  authority  for 
holding  the  lessee  criminally  responsible  for 
the  acts  of  the  sublessee.  QUEEN- EMPRESS  v. 
NQA  PO  LWIN.  L  BR.  1893-1900,  594. 

(3)-S.  8— See  No.  2,  supra. 

Act  yill  of  1897  (Reformatory  Schools). 

[S.  30,  Rep  ,  ACT  III  OP  1900.  DBCIiARED 
IN  FORCE— IN  THE  SANTHaL  PARGANAS, 
Reg.  II I  OF  1872,  S  3,  AS  AMENDED  BY  REG. 
Ill  OF  1899,  S.  3;  IN  UPPKR    BURMa  iEXCEPT 

THE  SHAN  States),  act  Xlli  of  1898,  s.  4.] 

See  act  V  of  1876. 

(1)— Reformatory  Schools  Act  V  o/  1876  and 
VIII  of  1897 — Persons  ernpoivend  under  old 
Ace — Jurisdiction  under  %ew  Act. — After  the 
repeal  of  Act  V  of  1876,  by  Act  VIII  of  1897, 
persons  who  were  empowered  to  act  under  the 
Reformatory  Schools  Acr,  1876,  were  held,  un- 
less they  had  been  specially  empowered  by  the 
Local  Government,  under  s.  8  (2)  of  the  Act  of 
1897,  to  be  not  competent  to  aco  under  the 
latter  Act.  Queen-EmpRESS  v.  BhujIA 
GUJIA,  Rat.  Ud.  Cr.  C.  936=  Cr.  Rg.  43  of 
1897. 

(2) — Application  of  the  Act.  —  A  youthful 
offender  convicted  of  murder  and  sentenced  to 
transportation  for  life,  is  eligible  for  despatch 
to  the  Reformatory  Sshool.  But  he  should  not 
ordinarily  be  sent  to  suoh  a  school,  eg.,  where 
the  conduct  of  the  accused  argued  great  depra- 
vity. Rama  v.  Emperor,  4  N.L.R.  180  =  9 
Cr.  L  J   99. 

(3)  — Youthful  ofiender— Detention  in  Refor- 
matory— Period  of  detention  to  be  fixed — Sie 
Grim.  Pro.  Code,  1898,  s.  399.  15  Bom.  L.R. 
306=2  Bom.  Cr.  C.  57  =  19  Ind.  Cas.  512=14 
Cr.  L  J.  256. 

(4) — Ss.  1,  2,  3  ayid  8 — Rfformatory  Schools 
Act  (V  0/  1876),  ss.  2  and  7  -  Order  of  detention  in 
Reformatory  Schools — Valid  order.  —  The  High 
Court  set  aside  as  contrary  to  law  an  order  of  a 
Magistrate  substituting  detention  in  a  Refor- 
matory School  for  two  years  for  a  sentence  of 
imprisonment,  on  the  ground  that  the  order 
could  not  be  sustained  uuder  s.  7  of  Act  V  of 
1876,  as  that  Act  had  been  repealed  before  the 
date  of  the  order  and  the  commission  of  the 
ofience,  nor  uuder  s.  8  of  Act  VIII  of  1897  as  the 
order  did  not  comply  with  the  provisions  of  the 
latter  Act,  the  least  period  of  detention  being 
three  years  according  to  that  Act.  DEPUTY 
Legal  remembrancer  v.  ahmad  Ali.  25 
C,  333  =  2  C.W.N.  11  t-R-.  19  A.W.N.  138  = 
21  A  391.  P.B.,  I  L.B.R.  68  ]  (12  M.  94,  14 
B.  381,  R.] 
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(5) — Ss.  1  and  16— Detentioji  in  Reformatory 
School  in  lieu  of  sentence  of  imprtsonment — 
Jurisdiction  of  High  Court  to  alter  or  set  aside 
the  se7itence.—S,.  16  of  Act  VIII  of  1897  does 
not  in  any  v/ny  Lake  away  the  juri-diotion  of 
the  High  Court,  as  a  Court  of  revision,  to  alter 
or  set  aside  the  sentence  in  substitution  of 
which  an  order  for  detention  in  a  reformatory 
school  is  made.  The  power  of  the  Court 
remains  intact  to  consider  the  propriety  or 
legality  of  any  sentence  passed  upon  a  youthful 
offender.  Where  a  young  lad  who  was  found 
abstracting  a  piece  of  Cv)al  from  a  waggon,  was, 
on  conviction  for  theft,  sentenced  to  a  month's 
rigorous  imprisonment,  and  ordered,  in  lieu 
thereof,  to  be  detained  in  a  reformatory  school 
for  4  years,  Ittld,  that,  as  the  accused  was  a 
young  lad  and  the  offence  was  his  first  offence, 
the  sentence  of  one  mon'b's  imprisonment  was 
improper  The  accused  was  directed  to  undergo 
a  whipping  of  5  stripes  by  way  of  school 
discipline.  ReasUT  v.  COURTNEY,  28  C,  423  = 
5  C.W.N.  211. 

(6)— S.  2— See  No.  4,  supra. 

(7)— 8.  3— St6  No.  4,  supra. 

(8)— S.  4  (a)  — Youthful  offenders— Proof. — 
Although  a  M-vgistrate  is  not  incompetent  to 
find  from  the  appearance  of  a  per.'3on  convicted 
by  him  that  he  is  a  youthful  offender  within 
the  definition  given  in  the  Act,  yet,  it  is  generally 
desirable  that,  when  it  is  procurable,  there 
should  be  some  reliable  evidence  on  the  point, 
and  especially  when  it  may  be  necessary  to 
determine  the  peiiod  of  the  detention,  which 
is  hmited  to  his  attaining  18  years  of  age. 
QUEEN-EMPRESS  V,  Makimuddin,  27  C.  133. 

(9(— S.  4  (a)— Person  over  15  years  of  age. — 
A  Magistrate  had  no  jurisdiction  to  order  a 
person  not  under  15  years  of  age,  to  be  confined 
in  a  Rsformatory  School,  on  and  after  the  11th 
March,  1897,  when  the  Act  came  into  force, 
QUEEN-EMPRESS  v.  Bhavsing,  Rat.  Un.  Or. 
C.  905  =  Cr.  Rg.  13  of  1897. 

(10)— Ss.  4,  8.  16 -Powers  of  High  Court.— 
S.  16  of  Act  VIII  of  1897  precludes  the  High 
Court  from  interferirig  in  appeal  or  revision 
with  an  order  for  detention  in  a  Reformatory 
School,  passed  in  substitution  for  an  order  of 
transportation  or  imprisonment.  Quebn-EM- 
PRESS  V.  HIMAI.  20  A.  158  =  A.W.N.  1897, 
230.  Queen-Empress  V.  Gobinda,  20  A. 
159  =  A.W.N.  1897,  230.  [Ove>ruitd,  21  A.  391, 
P.B.;  Djss  ,  L  B.R.  1893-iyOO,  441.] 

(11) — Ss.  iand  11 — Jurisdiction  of  Magis- 
trates,— In  order  that  a  Magistrate  should  have 
jurisdiction  under  the  Reformatory  Schools  Act, 
it  is  necessary  that  the  offender  should  be  under 
15  years  of  age  at  the  time  nf  the  conviction. 
Unless  the  M-igistrate  is  satisfied  as  to  this  mat- 
ter, he  should  not  proceed  under  the  Act.  S  11 
of  the  Act  further  requires  a  Magistrate  before 
sending  an  offender  to  a  Reformatory  to  make 
an   enquiry,    and   record  a   finding,  as  to  the 
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exact  age  of  the  offender  as  nearly  as  may  be. 
In  re  Nachi,  1  Weir.  879. 

(12)— S.  8 — Pov:er  to  order  detention  in  Re- 
formatory.— Where  an  accused,  who  was  con- 
victed ol  offences  undtr  ss.  454  and  380,  I. P.O., 
was  sentenced  to  one  year's  rigorous  imprison- 
ment, but  being  fourteen  years  old  was  directed 
to  be  detained  in  tbeReformatory  for  the  period  ; 
the  High  Court  reversed  this  latter  direction  on 
the  grounds  that  the  Magistrate  bad  not  been 
specially  authorised  aud  that  the  order  was 
opposed  to  the  provisions  of  s.  8  of  the  Act. 
Queen-Empress  v.  rhagia  Bhaoo,  Rat. 
Un.  Cr.  C,  947  =  Cr.  Rg.  63  of  1897. 

(13) — S.  8— Procedure  under  s.  8.— A  Magis- 
trate should  first  pass  a  senience  of  imprison- 
ment and  ihen  direct  that,  instead  of  under- 
going the  sentence,  the  offender  should  be  sent 
to  a  Reformatory  School  for  such  period  as  the 
Act  and  the  Rules  framed  thereunder  direct. 
In  re  Nachi,  1  Weir  879. 

(14)— S.  8—Procedure.~'UndeT  s.  8  of  the 
Aci,  it  is  irregular  for  a  Magistrate  to  sentence 
an  accused  between  15  and  16  years  of  age  to  be 
detained  m  a  Reformatory  for  4  years  Vk'itbout 
first  sentencing  him  to  imprisonment.  QuEEN- 
EMPEESS  v.  NGA  PO  PE,  L.B.R.  1893-1900, 
648.     (L.B.R.  1893-1900,  242,  R.) 

(15)— S.  8 — Imprisonment  in  a  reformatory 
passed  m  lieu  of  serUence  of  fine — Imprisonment 
as  a  substantive  suntence  and  imprisonment  in 
default  of  payment  of  fine — Cr%m.  Pro.  Code 
(ia98),  s  3y^^.— S.  8  of  the  Reformatory  Schools 
Act  does  not  refer  to  imprisonment  awarded  in 
default  of  payment  of  fine  to  which  an  offender 
has  been  sentenced.  Tdere  is  no  autboricy  for 
directing  tnat  imprisonment  in  a  reformatory 
shall  terminate  on  payment  of  a  fine.  QUEEN- 
EMPRESS  v.  Nga  Po  Sin,  L.B  R.  1893-1900, 
$91. 

(16)  S.  8~'Touthful  offender,'  definition  of 
—  Detention  in  Eejor^naiory  School  in  lieu  of 
iviprisotLVienl—Term  of  such  dettnticn.  —  A 
youthful  cffender  was  sentenced  to  3  years' 
cetention  m  a  Reformatory  School  in  lieu  of  8 
months'  rigorous  imprisonment.  The  boy  was 
over  13  years  of  age.  Held,  s.-8of  the  Act,  com- 
bined with  the  Judicial  Department  Notification 
No.  237,  dated  12ih  June,  1897,  and  Rule  1, 
cl.  (.ill),  provides  that,  if  a  youthful  offender  is 
over  13  years  of  age,  he  should  be  sent  to  a 
Reformatory  School  for  such  period  as  will 
bring  him  to  the  age  of  eighteen.  Notice  was 
issued  to  the  accused  to  show  cause  why  he 
should  not  be  detained  in  the  Reformatory 
School  till  he  attains  eighteen.  SaN  HLAING 
V.  King-Emperor,  3  L.B.R  46. 

(17) — S.  8 — Applicability  of  the  section  to  cases 
where  fine  alone  is  ivjlicted. — Where  a  boy  under 
12  years  was  convicted  of  stabbing  a  companion 
with  a  knife  and  sentenced  to  pay  a  fine  of 
Rs.  100  or  in  default  of  payment  to  go  to  the 
Reformatory  school  lor  three  years  :     Held,  the 
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order  was  illegal.  Under  s.  8  of  the  Reformatory 
Schools  Act,  before  such  an  order  is  passed,  the 
offender  must;  have  been  sentenced  to  transpor- 
tation or  imprisonment  and  not  to  mere  fine. 
Nga  Po  Tok  v.  Emperor,  12  Cr.  L.J.  244 
=  10  Ind    Cas.  773. 

(18)— S.  8— Rules  framed  under  the  old  Act, 
whether  in  force,  after  the  passing  of  the  new 
Act— See  ACT  V  OF  1876,  s.  22,  21  M.  430  = 
1  Weir  880. 

(19)— S.  8— Sep.  CRIM.  Pro.  CODE,  1898, 
s.  399,  Rat.  Un.  Cr.  C  915  =  Cr.  Rg.  21  of 
1697. 

(20) —  S  8 — Procedure  to  be  adopted  under 
secrion—  See  PRACTICE  AND  PROCEDURE.  2 
L.B.R.  216. 

(21)— 8.  8— SeeNos   4,  10,  supra. 

(22) — Ss.  8  and  9 — Order  for  detention  in 
Reformatory  Sclicol,  when  can  be  made. — An 
order  for  the  detention  of  a  youthful  offender 
in  a  Reformatory  Scbooi,  when  no  sentence  of 
imprisonment  or  of  transportation  h»s  been 
passed,  is  bad  in  law.  RADHA  KrISTO  BARAT 
V.  GOKUDA  NUT,  5  CW.N.  210. 

(22-a)-Ss.  8,  9  [i),  {2)  —  Magistrate  not 
empowered  under  s.  8  of  Act — Procedure  —Case 
to  be  submitted  to  District  Magistrate  and  not  to 
his  immediate  appellate  Magistiate. — A  second 
class  Magistrate,  not  empowered  to  act  under 
s,  8  of  tbe  Reformatory  Schools  Act  should, 
after  couvicting  the  accused,  submit  the  case 
to  the  District.  Magistrate  for  passing  sentence 
under  s.  9  (i!  of  the  Act,  at;d  not  to  the  joint 
Magistrate  to  whom  thy  second  class  Magistrate 
I  may  be  immediately  subordinate.  KanukaYYA 
j  V.  Emperor,  16  Cr.  L  J.  32  =  26  Ind.  Cas.  336. 

(23)— Ss.  8,  9  and  li—Potver  of  appellate 
Court  to  pass  order  for  detention  in  a  Reforma- 
ory  School. — An  appellate  Court  is  competent  to 
pass  an  order  for  detention  in  a  reformatory  in 
supersession  of  the  order  for  imprisonment,  if 
he  has  sufficient  materials  before  him  on  which 
such  an  crder  can  be  founded.  If  there  is  no 
evidence  as  to  the  age  of  the  accused  or  to  show 
that  he  is  a  youthful  offender  within  the  terms 
of  tbe  Act,  or  to  indicate  the  period  of  detention 
in  the  Reformatory  which  he  might  be  ordered 
to  undergo,  be  must  take  evidence  within  the 
terms  of  s.  11  regarding  these  points  before 
passing  the  order.  DEPUTY  LEGaL  REMEM- 
BRANCER v.  KOPID  Kahar,  4  C.W.N    225. 

(24)-Ss.  8,  9,    11,   13  and  16— Omission  of 

Magistrate  to  mention  the  exact  period  of  deten- 
tion,— Magistrate  to  decide  age  of  youthful 
offender.  —  Where  a  Magistrate,  who  sentenced 
a  youthful  offender  for  six  months,  and  direct- 
ed that,  in  lieu  of  the  imprisonment,  be  should 
be  detained  in  a  Reformatory  School,  unless  be 
shall  attain  the  age  of  18  years  at  an  earlier 
date,  held,  that  the  order  directing  the  deten- 
tion of  the  boy  in  a  Reformatory  School  was  not 
properly  made,    inasmuch  as  it    had   not  fixed 
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the  exact  period.  In  some  cases  under  the 
Act,  it  may  not  be  neces-sary  for  the  Magistrate, 
to  ascertain  the  exact  age  of  the  boy.  So  long 
as  he  is  not  over  15,  the  Magistrate  may  rightly 
fix  a  period  of  3  years,  or  if  the  boy  is  not  over 
11,  he  may  fix  a  period  of  7  years  withfiut  fur- 
ther inquiry.  But  if  inquiry  is  necessary  in 
order  to  fix  the  period,  as  it  would  be  when  the 
boy  is  over  11  and  the  Magistrate  wishes  to 
make  the  period  as  long  as  possible,  then  the 
Magistrate  must  find,  as  well  as  he  can,  the 
exact  age  of  the  boy,  and  he  is  not  at,  liberty  to 
leave  the  decision  of  the  question  to  Refor- 
matory officials  Queen-Empress  v  Rama, 
24  M.  13  =  1  Weir  882.  [F.,  2  Bom.  Cr.  Gas. 
57  =  15  Bom.  L.R.  306  =  14  Cr.  L.J.  256=19 
Ind.  Cas.  512.] 

(25) — Ss.  8,  9  arid  \&-~ Accused  to  be,  sentenced 
before  being  unt  to  Reformaloi  y  School. — The 
language  of  ss.  H  and  9  of  the  Reformatory 
Schools  Act  shows  that  a  sentence  must  be 
passed  and  then  a  direction  eiven  that,  instead 
of  undergoing  the  sentence,  the  youthful  offen- 
der   shall    be    sent    to    a    Reformatory  School. 

Queen-Empress  v.  Kaidya  Hussain,  l 
Bom.  L.R.  162.      [i?,,  21  A.  391,  F.B.] 

(26)— Ss.  8,  9  and  16- Youthful  offender— Abs- 
ence of  S"ntence  of  imv^isonment  — Order  sending 
him  to  Reformatory— Illegaiit I,— Ordt^r  under 
the  Act — No  bar  to  appeal  against  conviciion — 
Effect  of  s.  16.— No  order  sending  a  youthful 
offender  to  the  Reformatory  School  can  be  pass- 
ed under  Act  VIII  of  1897.  unless  a  definite 
sentence  of  imprisonment  has  been  passed  on 
him.  There  is  nothing  in  Act  VIIE  of  1897 
which  deprives  a  convict  of  his  right  of  appeal 
against  his  conviction.  All  that  is  provided  by 
s.  16  of  that  Act  is  that,  where  proceedings  on 
trial  are  complete  up  to  and  including  the  stage 
of  a  sentence  of  imprisonment,  there  can  be  no 
interference  with  a  subncqueut  order  directing 
him  to  be  sent  to  a  reformatory.  CROWN  v. 
Bakhtawar,  31  p. R.  1910,  Cr.=8Ind.  Cas. 
1166.     (18  P.R.  1907,  Cr.,  R.) 

(27)  -  Ss.  8  (2),  11  (l)—Applicaiio'i  ofAet— In 
this  case  the  Sub-divisional  Magistrate  ordered 
the  accused  to  furnish  security  for  good  beha- 
viour under  s.  110,  Grim.  Pro.  Code,  and  in 
default  to  be  rigorously  imprisoned  for  one  year. 
The  accused  appealed  to  the  District  Magistr.ite, 
who  dismissed  the  appeal,  but  in  his  order 
stated  that  the  Superintendent  of  the  jail  had 
pointed  out  that  the  accused  prisoner  should  be 
confined  in  a  Reformatory,  and  the  District 
Magistrate  added  that  "a  revised  warrant  sbould 
be  sent."  Accordingly  the  Sub-divisional 
Magistrate  issued  another  warrant  directing 
that,  instead  of  undergoing  his  sentence,  the 
accused  should  be  detained  for  a  period  of  one 
year  in  a  Reformatory  School.  Held  that  the 
order  was  illegal  for  the  following  reasons  :  — 
(1)  The  prisoner  was  16  years  old  and  was  there- 
fore not  a  youthful  offender  as  defined  in  the 
Reformatory  Schools  Act,  not  being  under  the 
age  of  15.    (2)  That  the  period  of  detention  shall 
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not  be  less  than  three  years  and  the  Magistrate 
ordered  detention  for  one  year.  (3)  The  Magis- 
trate had  not  been  specially  empowered  to  exer- 
cise the  powers  under  the  Act.  (4)  The  accused 
had  not  been  sentenced  to  imprisonment  within 
the  meaning  of  s.  S  of  the  Act.  An  order  for 
imprisonment  in  default  of  furnishing  Sfcurity 
is  not  a  sentence  of  imprisonment.  QUEEN- 
Empress  v.  NgA  Po  Su,  U.B.R.  1897-1901, 
Vol.  I,  375. 

(23)— Ss.  8,  11,  16  and  B\  — Order  under  the 
Act — High  CourCs  poiver  of  revision.— The  High 
Court  is  not  debarred  from  altering  or  revising 
an  order  for  detention  in  a  Reformatory  School 
in  substitution  for  transportation  or  imprison- 
ment, if  such  order  is  not  properly  passed,  i.e., 
if  it  does  not  conform  to  the  rules  made  by  the 
Local  Government,  under  s.  8  of  the  Act. 
Where  a  youthful  offender  was  convicted  for 
stealing  a  tola  from  the  side  of  a  sleeping  man, 
and  where  it  was  admitted  that  it.  was  a  first 
offence,  held,  that  the  accused  did  not  come 
within  the  definition  of  "  youthful  offenders" 
and  thai;  the  case  should  have  been  dealt  with 
under  s.  31  of  the  Act.  QUEEN-EMPRESS  v. 
Makimuddin,  27  C.  133.  [F.,  l  L  B.R.  08,  5 
M.L  T.  296  =  9  Cr.   L.J.  392=1  Ind.  Cas.   807.] 

(29) — Ss.  8  and  16— Order  for  detention  in  a 
reformatorij  in  lieu  ol  a  sentence  of  luhipping — 
Power  cf  HighOourt  to  deal  with  such  an  order 
passed  without  authority.  —  S.  8  of  the  Reforma- 
tory Schools  Act  permits  an  order  for  detention 
in  a  Relormatory  instead  of  the  offender  under- 
going a  sentence  of  transportation  or  imprison- 
ment. Where  there  is  no  such  sentence  except 
one  of  whipping,  no  order  for  detention  in  a 
reformatory  could  legally  ba  passed,  in  lieu  of 
the  whipping.  Where  the  Magistrate  has  no 
authority  to  order  detention  in  a  reformatory, 
the  provisions  of  s.  16  of  the  Act  do  not  bar  the 
jurisdiction  of  the  Court  of  the  Judicial  Com- 
missioner, acting  as  a  High  Court,  to  alter,  on 
revision,  the  order  of  detention.  PUTTU  v. 
Queen  EMPRESS,  L.B.R.  1893  1900,  493.  (L, 
B.R.  1893-1900,  4il,  F.) 

(30)  — S.  9— See  Nos.  22,  22-a,  23,  24,  26, 
supra. 

(311— Ss.  9  and  \6— Reference  to  District 
Magistrate — Transfer  to  Sub  divisional  Magis- 
trate— Proper  procedure.  —  Under  s.  9  of  the  Act, 
the  District  Magistrate  alone  has  power  to  pass 
orders.  The  Sub-Divisional  Magistrate  has  no 
jurisdiction  to  make  any  such  order.  He  is 
empowered  under  s.  8,  not  under  s.  9,  of  the 
Act.  S.  16  does  not  prevent  the  exercise  by  the 
High  Court  of  its  revisional  pfiwers  in  cases 
where  orders  have  been  passed  without  jurisdic- 
tion. The  proper  procedure  is  that  the  District 
Magistrate  should  proceed  to  dispose  of  the  case 
under  s.  9,  sub-s.  (2)  of  the  Act.  KINGEM- 
PEROR  V.  NGA  PO  Kyaw,  2  L.B.R.  121. 

(32)— S.  10— Enquiry  into  youthful  offender's 
age — An  inquiry  must  be  made  into  the  age  o£ 
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a  youihful  offeuder.  S.  10  of  the  Act  is  inappli- 
cable to  the  case  of  an  accused  who  is  not  a 
youihful  offender  within  the  defiaition,  and  even 
if  the  accused  is  a  youthful  oSender,  a  District 
Magistrate  cannot  without  an  appeal  a  ter  the 
nature  of  t.he  sentence.  EMPEROR  v.  Jagan, 
15  C  P.L.R.  131. 

(33)— S.  11  —  Definition  of  "  youthful 
cffender"  —  Finding  as  to  age  of  accused  to  be 
recorded  before  order  of  detention. — A  youthful 
offender,  under  the  Reformatory  Schools  Act., 
is  one  who  is  under  the  age  of  15  years.  By 
s.  11  (1)  the  Court,  before  directing  any  youtb- 
ful  offender  to  be  sent  to  a  Reformatory 
School,  must  inquire  into  his  age  and  record  a 
finding,  and  by  s.  11  (2),  a  similar  inquiry  and 
finding  must  be  made  and  recorded  before  the 
offender  is  sent  by  the  trying  Magistrate  to  the 
District  Magistrate  for  his  orders.  The  inquiry 
and  finding  under  a.  11  must  be  held  before 
the  order  of  detention  is  made.  Merely  asking 
the  accused  his  age  and  recording  bis  reply  ia 
not  a  compliance  with  the  provisions  of  s.  11, 
unless  it  happens  that  no  further  inquiry  is 
possible.    Crown  v.  PO  Sein,  l  L.B.R.  126. 

(34)— S.  11— See  Nos.  8,  23,  24,  27,  28,  supra. 

(35) — Ss.  U  and  13 — Rules  j or  detaining  a 
youthful  offender  in  Reformatory  School, —  In 
respect  to  the  time  of  detention  of  youthful 
offenders  in  Reformsitory  Schools,  the  Act  lays 
down  three  rules  ■- — first,  the  youthful  offender 
must  be  a  boy  under  the  age  of  15  years  at  the 
date  of  his  conviction  ;  secondly,  the  period  of 
detention  in  the  school  should  not  be  less  than 
three  years  ;  and,  lastly,  that  the  period  must 
not  exceed  seven  years.  In  order  to  give  effect 
to  these  rules,  the  Magistrate  is  directed  (s.  11) 
to  inquire  into  the  question  of  age  and  the  age 
so  asceriained  must  be  stated  in  his  order  of 
detention.  The  effect  of  the  Government  Noti- 
fication regulating  the  period  of  detention  of 
youthful  offenders  is  only  to  fix  a  minimum  of 
5  years  for  all  cases  in  which  such  a  period  is 
legally  possible,  and  it  does  not  prevent  the 
Magistrate  from  fixing  a  period  short  of  5  years, 
but  not  short  of  3  years,  in  the  case  of  a  boy 
over  13.  QUBEN  EMPRESS  v.  Rama,  21  M. 
13  =  1  Weir  882. 

(36)— S.  13 -See  Nos.  24,  35,  supra. 

(37)— S.  16 — "  Imijrisonnient,''  meaning  of.  — 
Imprisonment  in  s.  16  means  a  legal  sentence  of 
imprisonment.  When  there  has  been  no  sen- 
tence of  imprisonment  at  all,  the  High  Court 
may  give  efiect  to  Its  finding  on  that  point  by 
declaring  the  order  for  substitution  void.  MA- 
HOMED Kasim  v.  Queen-Empress,  1  L.B.R. 
42. 

(38) — S.  16 — Scope  of  the  section— Revisional 
fowers  of  the  High  Court. — 8.  16  of  the  Act 
does  not  authorise  the  appellate  court  or  the 
Court  of  revision  to  interfere  with  the  finding 
of  the    Magistrate  as  to  the    age  of  a   youthful 
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offender,  or  to  alter  or  modify  an  order  of 
detention  in  substitution  of  imprisonment  or 
transportation.  But  it  does  not  affect  the 
High  Court's  jurisdiction,  to  consider  the 
legality  or  the  propriety  of  the  sentence  or  of 
any  order  other  than  that  mentioned  in  that 
section.  RADHA  Krishto  BARAT  v,  GOKULA 
Nut,  5C  W.N.  210. 

(39) — S.  16  —  Appellate  Court,  duty  of — 
Revibional  powers, — Under  s.  16  of  the  Act,  a 
Court  of  appeal  is  not  authorised  to  alter  or 
reverse,  in  appeal  or  revision,  any  order  passed 
by  the  lower  Court  with  respect  to  the  age  of  a 
youthful  offender,  or  the  substitution  of  an  order 
tor  detention  in  a  Reformatory  School,  for  trans- 
portation or  imprisonment.  But  that  section 
does  not  relieve  an  appellate  Court  of  the  duty 
of  seeing  whether  a  conviction  or  sentence  pass- 
ed on  a  youthful  offender  is  maintainable 
according  tj  law.  RAM  SiNQH  v.  KING 
EMPEROR,  18  P.R.  1907,  Cp.  =  43  P.W.R.  1907 
=  53  P.L.R  1908.  [ii.,  li^  Cr.L  J.  56  =  8  Ind. 
Gas.  Ii66.  34  P.R.  19lO,  Cr.  =49  P.W.R.  1910.] 

(40) — S.  16  -Ordtr  under  the  section,  altera- 
tion of,  in  appeal  or  revision, — An  order  passed 
by  a  competent  Magistrate  relating  to  a  youth- 
ful offender,  contravening  any  rules  made  by 
the  Local  Government,  though  illegal,  is  yet 
an  order  made  under  the  Reformatory  Schoola 
Act  and  cannot  be  altered  in  appeal  or  revision. 
When  the  Magistrate  finds  an  accused  to  be  15 
years  of  age  and  therefore  not  a  youthful  offen- 
der under  the  Reformatory  Schools  Act,  the  Act 
gives  him  no  authority  to  order  his  detention  in 
a  Reformatory  School.  The  Court  of  the 
Judicial  Commissioner,  as  a  High  Court,  is  not 
barred  from  altering  the  order  of  detention 
passed  against  accused  persons,  who  are  not 
youthful  offenders.  S.  16  of  the  Reformatory 
Schools  Act  is  a  bar  only  in  the  case  of  an 
order  passed  by  a  competent  Magistrate  as  to 
a  youthful  offender.  QUEEN  EaTPRESS  v. 
NGA  NYAN  WUN,  L.B.R.  1893—1900,  441. 
(20  A.  158,  Diss.;  20  lA.  165,  Appl.) 

(41) — S.  l(j— Appellate  or  revisional  jurisdic- 
tion.— S.  16  of  the  Reformatory  Schools  Act 
does  not  exclude  the  exercise  of  appellate  ot 
revisional  jurisdiction  in  all  cases  where  a 
subordinate  I'ourt  has  ordered  an  offender  to  be 
detained  in  a  Reformatory  School.  The  exclu- 
sion is  limited  to  the  question  of  determination 
of  the  age  of  a  youthful  offender.  EMPEROR 
V.  AMIR  Bhika'n,  6  Bom.L.R.  330. 

(42) — S.  16 — Substitution  of  imprisonment  for 
an  order  of  detention  in  Reformatory  Schools  by 
appellate  Court  —  Ooject  of  Reformatory.  — 
Under  s.  16  of  the  Act,  an  appellate  Court  can- 
not convert  an  order  of  detention  in  a  Refor- 
matory School  into  one  of  imprisonment.  It  is 
to  avoid  contamination  by  association  with  the 
inmates  of  a  jiil  that  detention  in  a  Reforma- 
tory School  has  been  introduced  by  the  Legis- 
lature. Before  passing  an  order  for  detention 
of  a  boy  in  a  Reformatory  School,  there  should 
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be  a  definite  finding  as  to  the  age  of  the  boy. 
Empress  v.  Haridas  Mukhbrjee,  3  C.W. 
N.  576. 

(43) — S.  16 — Age  of  accused— Order  for  de 
tention  in  a  Reformatory  in  lieu  of  imprisonment 
— Power  of  High  Court  tointerfere — Magistrate's 
order  to  be  precise  and  definitn. ■■Where  an  accus- 
ed gave  his  age  as  14  years,  and  the  Magistrate, 
though  apparently  having  reasons  tosuspeot  his 
statement  as  being  below  the  mark,  accepted 
it  and  sentenced  him,  in  lieu  of  imprisonment, 
to  be  detained  in  a  Reformatory  until  he 
attained  the  age  of  18  years,  held  that  the 
Magistrate  should  not,  have  ordered  the  aocused 
to  be  detained  in  prison  until  he  attained  the 
age  of  18.  S.  16  of  the  Reformatory  Schools 
Act  clearly  debarred  the  High  Court  from  alter- 
ing the  order  passpd  by  the  Magistrate  with 
respect  to  the  age  of  the  oSender  or  from  sub- 
stituting an  order  for  detention  in  a  Refor- 
matory School  for  imprisonment,  and  that  the 
order  of  the  Magistrate,  not  being  illegal  on  the 
face  of  it  or  made  vyithout  jurisdiction,  the 
High  Court  had  no  power  to  interfere  with 
such  an  order.  A  sentence  or  order  by  a 
Magistrate  must  be  as  precise  and  definite  as 
possible  and  should  not  leave  the  term  of  deten- 
tion to  be  ascertained  by  the  authorities  of  the 
Reformatory  School.  CROWN  v,  Valu,  1  L.B. 
R.  63. 

(44)  —  S.  l&—Jitrisdictio)i  to  interfere  with 
ordtrs  under  the  section.  — The  exclusion  of  the 
exercise  of  revisional  or  appellate  jurisdiction 
by  s.  16  of  Act  VIII  of  1897,  in  cases  where  a 
Subordinate  Court  has  ordered  an  ofiender  to  be 
detained  in  a  Reformatory  School  is  limited  to 
two  specified  matters.  The  first  of  these  is  the 
age  of  the  youthful  oSender  and  the  second  is 
the  substitution  of  an  order  for  detention  in  a 
Reformatory  School  for  transportation  or  im- 
prisonment. If  such  substitution  is  made  in 
the  absence  of  jurisdiction,  or  is  not  made  in 
compliance  with  the  provisions  of  the  Act,  the 
High  Court  has  jurisdiction,  both  in  appeal  and 
in  revision,  to  interfere  with  the  order.  QUEEN 
Empress  v.  Hari,  21  A  391,  F.B.=A.W.N. 
1899,  138.  (20  A.  158,  20  A.  159,  20  A.  160,  1 
Bom.L.R.  162,  25  C.  383,  21  M.  430,  2  C.W.N. 
572,  25  C.  852,  R.)  [F..  1  L.B.R.  68,  6  Bom. 
L.R.  550;  Rel.,  13  Cr.L.J.  44  =  13  lod.Cas.  284 
=  5  S.L.R.  173  ;  R.,  3  L.B.R.  30  ] 

(45) — S.  16 — Finding  of  Magistrate  as  to  age 
of  a  youthful  offender,  nature  of. — The  finding 
of  a  Magistrate  regarding  the  age  of  a  youthful 
cffender  ordered  to  be  detained  in  a  Reforma- 
tory School  is  final  in  the  sense  that  it  cannot 
be  altered  on  appeal  or  in  revision.  But  in 
case  the  Magistrate  should  have  made  a  mistake 
and  understated  the  age  in  the  order  for  deten- 
tion, it  is  competent  to  the  Local  Government, 
on  the  motion  and  report  of  the  commission  of 
visitors  or  the  Board  of  management  to  order 
the  removal  of  the  boy,  if  and  when  he  is  found 
to  have  attained  the  age  of  18  years.  QUEBN- 
Empress  v.  Rama,  2i  H.  13  =  1  Weir   882. 
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(46) — S.16— Reformatory —  Order  of  detention 
improperly  passed— High  Court,  powers  of,  to 
interfere  — Term  of  delendon,  enhancement  of . — 
A  High  Court  has  power  to  interfere  in  appeal 
or  revision,  when  an  order  of  detention  in  a 
Reformatory  is  opposed  to  the  rules  framed  by 
the  Local  Government  under  Act  VIII  of  1897. 
If  an  order  for  detention  in  a  Reformatory 
School  is  not  properly  passed,  that  is,  if  it 
does  not  conform  to  the  rules  made  by  the 
Local  Government,  the  High  Court  is  not  de- 
barred by  8.  16  of  the  Act  from  altering  or 
reversing  such  order,  CROWN  v.  DaWOOD 
SAHIB,  1  L  B.R.  68  (21  A.  391,  27  C.  133,  F.; 
25  C.  333,  Diss.) 

.(47)  —  S.  16 — Sentence  of  imprisonment —  Sub- 
stitution of  detention  in  a  reformatory — Alter- 
ation of  sentence  into  whipping — Effect — Court's 
power, — Under  S.  16,  Reformatory  Schools  Act, 
1897,  the  Court  cannot  interfere  with  an  order 
substituting  detention  in  a  reformatory  for  im- 
prisonment ;  but  that  does  not  preclude  the 
Court  from  altering  the  senterce  of  imprison- 
ment to  one  of  whipping,  in  which  case  the 
order  for  detention  in  a  reformatory  which  could 
not  be  passed  in  substitution  o'  a  sentence  of 
whipping  would  fall  to  the  ground.  IMPERATOR 
v.  Bajabali,  5  S.L.R.  173  =  13  Ind.  Cas.  284 
=  13  Cr.  L.J.  44.     (21  A.  391,  i?.) 

(48)— S.  16-SeeNos.  5,  10,  24,  25,26,28, 
29,  31,  supra. 

(49)— Ss.  16  and  S— Powers  of  High  Court, 
—  Where  an  order  for  detention  in  a  Refor- 
matory School  is  not  passed  in  substitution  for 
an  order  for  transportation  or  imprisonment, 
but  is  passed  when  the  person  to  whom  it  re- 
lates has  not  been  convicted  of  any  ofience, 
held,  the  High  Court  is  not  precluded  from 
dealing  with  the  order.  QUKEN-EMPKESS  v. 
BILLAR,  20  A.  160  =  A.W.N.  1897,  231.  [R„ 
21  A.  391,  F.B.]. 

(50) — S.  31 — Accused  sentenced  to  whipping — 
Applicability  of. — A  boy  aged  14  was  convicted 
of  causing  hurt  with  a  dangerous  weapon  and 
was  sentenced,  under  s.  5  of  the  Whipping  Act, 
to  15  stripes  with  a  light  rattan.  The  question 
for  decision  in  the  case  was  whether,  under 
s.  31  of  the  Reformatory  Schools  Act,  the  boy 
could  be  delivered  to  his  parents  on  their  giving 
a  bond.  fleW,  that  the  section  did  not  permit 
a  bond  bemg  given  after  a  whipping  had  been 
inflicted.  KINGEMPEROR  v.  HA  Taw,  3  L. 
B.R.  30. 

(51)— S.  31— See  HOUSB  TRESPASS,  1  L.B. 
R.  279. 

(52)— S.  31— See  No.  28,  sufra. 

(53) — S.  47 — Youthful  offender  over  10  years 
of  age. — The  notification  of  the  Government  of 
India,  dated  30th  June,  1887,  does  not  require 
that  a  youthful  offender  over  10  years  of  age 
shall  be  detained  in  the  Reformatory,  until  he 
is  18  years  of  age  in  every  case.  It  only  requires 
that  he  should  be  detained  for  a  period  of  at 
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least  five  years,  unless  he  would,  before  the 
expiration  of  that  period,  attain  the  age  of 
eighteen.  la  the  latter  case  his  detention 
should  be  ordered  only  for  such  a  shorter  period 
as  would  bring  him  up  to  eighteen  years  of  age. 
Public  Prosecutor  v.  Bantoo,  l  Weir. 
884. 

Act  X  of  1897  (General  Clauses). 

[Ss.  3,  20,  21,  24,  Amended  s.  2   and 

SCHEDULE,  REP.  ACT  I  OF  1903.  DECLARED 
IN  FORCE— IN  THE  SANTHAL  PaRGANAS, 
EEG.  Ill  OF  1872,  S.  3,  AS  AMENDED  BY  REG- 
III  OF  1899,  S.  3  ;  IN  THE  CHITTAGONG  Hill 

Tracts,  Reg.  i  of  1900.  s.  4 ;  in  Upper 
Burma  (except  the  shan  States),  act 

XIII  of  1698,  S.  4.] 

See  act  I  OF  1868. 

See  BOM.  ACT  III  OF  1886. 

(1) — Doors  whether  immoveable  property  — 
SeeMkD.  ACT  VOF  183t,  s.  81  (2),  16  M.L.T, 
429  =  15  Or.  L.J.  637  =  25  Ind.  Cas.  837. 

(l-a)— See  VILLAGE  Magistrate,  27  M. 
223  =  2   Weir  208  =  14  M.L.J.  74  =  2  Weir  577. 

(2) — S.3  (2l — Applicability  to  Bombay  Abkari 
Act. — The  General  Clauses  Act  has  no  appli- 
cation to  the  Bombay  Abkari  Act,  passed  by  the 
Governor  of  Bombay  in  Council.  QUEBN- 
BMPRESS  v.  Pherojshah  Hormusjee,  1 
Bom.  L.R.  164.     (16  B.  669,  F.) 

(3)— S.  3  (27)— See  EVIDENCE, GENERAL,  7 
C.W.N.  635. 

(4)— S.  3  (52)— Sfe  CRIM.  PRO.  CODE  1898. 
s,  164,  32  C.  550  =  2  Cr.L.J.  405. 

(5) — Ss.  3,  21.  29 — Government  established 
bylaw,  etc. — What  it  includes — See  ACT  I  OP 
1910,  ss.  4  (1),  8,  9,  25,  6  P.W.R.  1913,  Or. 

(6)  —  S.  7 — Repeal  of  statute  repealing  another 
statute — Effect. — •The  repeal  of  a  statute  repeal- 
ing a  certam  enactment  does  not  revive  the  re- 
pealed enactment.  The  law  on  this  point,  as 
embodied  in  s.  7  of  Act  X  of  1897,  is  the  same 
as  in  England.  DEPUTY  LEGAL  REMEM- 
BRANCER V.  AHMAD  ALI  25  C.  333  =  2  C.W. 
N.  11.     (12  M.  94,  14  B.  381,  R.  d  Appr.) 

(7)— S.  10— See  Sanction  to  prosecute 
— EXPIRY  op  Sanction  and  limitation, 
2  Weir  200. 

(8)  —  S.  13  —  Wsrds  in  singular  number. — The 
General  Clauses  Act  provides  that  words  in  the 
singular  shall  include  the  plural  and  vice  versa  ; 
this  provision  applies  only  where  there  is 
nothing  repugnant  in  the  subject  or  context. 
BUDHAI  SHEIKH  v.  EMPEROR,  33  C.   292=  lO 

C.W.N.  32  =  3  Cr.L.J.  126. 

(9)— S.     13 -See    JOINDER    OF    CHARGES  — 

Misjoinder  of  charges,  10  C.W.N.  32  =  33 
C.  292  =  3  Cr.  L.J.  126. 

(9-o)— S.  21— See  No.  5.  supra. 
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(10)— S.  25 -See  ACT  III  OF  1867,  s.  4,  L. 
B.R.  1893—1900,  385. 

(ID— S.  25— See  PENAL  CODE,  a.  65,  L.  B. 
B.  1893—1900,  494. 

(12)— S.  25— See  SENTENCE  —  IMPRISON- 
MENT—IMPRISONMENT IN  DEFAULT  OF 
PAYMENT  OF   FINE,  ETC.,  I  L.B.R.   150, 

(13)— S.  26— See  ACT  XI  OF  1878,  s.  19  (e), 
3  L.B.R.  218,  F.B. 

(14)— S.  26— See  ACT  IX  OF  1830,  sa.  68, 
112,  II  C.W.N.  100  =  4  Cr.L.J.   439  =  5  C.L.J. 

47. 

(15)-S.  29  — See  No.  5,  supra. 

Act  YI  of  1898  (Post  Offices). 

[Rep.  IN  PT.  (AS  TO  BURMA),  ACT  XIII  OP 
1898,  S.  18,  S.  2  AM  ,  ACT  II  OF  1903. 
DECLARED  IN  FJRCE— IN  THE  SONTHAL 
PARGANAS,  Reg.  Ill  OF  1372,  AS  AMENDED 
BY  REG  III  OF  1899,  S  3,  IN  THE  CHITTA- 
GONG  HILL  TRACTS,    REG.    I   OF    1900     S.  4, 

IN    UPPER    Burma   (Except   the    Shan 

STATES),  ACT  XIII  of  1898,  S.   4.] 

See  ACT  XVII  OP  1854. 

See  ACT  XIV  OF  1868. 

(Ij — Alternative  charges  for  offences  under  the 
Penal  Code  aod  under  the  Post  Office  Act— See 
Crim.  Pro.  Code,  1898,  s.  236,  lO  Ind.  Cas. 
168=12  Cr.  L.J.  224  =  5  S.L.R.  16. 

(2) — Ss.  20  and  61 — Obscene  advertisements 
through  post  cards. — The  circulation,  by  post, 
of  a  postcard  containing  an  advertisement 
regarding  a  patent  medicine  in  language  of  an 
obscene  character  is  an  offence  under  s.  61, 
Post  Office  Act.  Sarat  Chandra  Ghose  v. 
King-Emperor,  32  C.  247=2  Cr.  L.J.  201. 
(L.a.  3  Q.B.  360,  3  A.  837,  20  B.  193,  Rel.) 

(2-a) — S.  52 — Misappropriatiofi  of  Postal 
money  order —Evidence ,  value  of — Mere  suspi- 
cion, whether  sufficient  evidence — Oial  or  docit- 
mentary  evidence  to  prove  statements  made  in 
departmental  inquiry  whether  admissible. — 
Where  tbe  only  evidence  against  the  accused, 
charged  with  misappropriating  a  Telegraphic 
money  order,  is  that  the  postal  account  con- 
tained entries  of  delivery  on  dates  different 
from  those  on  which  the  actual  deliveries 
were  made,  that  merely  creates  a  suspicion 
and  is  not  sufficient  to  prove  misappropriation. 
Oral  or  documentary  evidence  as  to  the  state- 
ments made  by  a  Postman  m  the  course  of  a 
departmental  inquiry  are  not  admissible  in 
evidence  in  his  absence.  In  re  KUPPILI 
PrakasAROW,  16  Cr.L.J.  3  =  26  lod.  Cas.  307. 

(3)— S.  52— See  ACT  XVII  OF  1854,  s.  50, 
2  Weir  454  =  1  M.H.C.  83  ;  3  B.H.C.  Cr.  8. 

(4)— 8.  55— See  ACT  XIV  OF  1866,  s.  50,  1 
Weir  862. 

(5)— S.  61— See  No.  2,  supra. 
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Act  YI  of  1898  (Post  Offices) -continued. 

(6) — Ss.  61  and  11 — Transmission  of  obscene 
article — Prosecution  — Complaint —  Grim.  Pro. 
Code,  s-  4,  cl.  (Ii). — A  profeoution  under  s.  61 
of  the  Act,  aUhough  authorized  by  the  Post- 
master-General, IS  illegal,  uuiess  such  prosecu- 
tion takes  place  on  a  complaint  as  defined  in 
g.    4.    cl.     (h)    of     the    Coie.     EMPEROR    v. 

ROHiNi  Kumar  Sen,  10  C.W  N.  1029  =  4  Cr. 
L.J.  170. 

(7) — S.  64 — Order  to  send  a  parcel  by  value 
payable  post  insured — Bona  &des  of  sender— Rule 
133. — G  ordered  the  accused  to  send  her  a 
parcel  of  clothes  insured  for  a  ceriain  amount. 
The  accu'^nd  sent  the  parcel  by  value  payable 
post  uninsured  and  cartified  that  it  was  sent  in 
execution  of  a  bona  fide  order.  The  Magiiitrate 
convicted  him  under  the  Post  Office  Act  under 
s.  64,  Rule  133.  Held,  that  the  bona  fide 
order  ooniempliited  by  Rule  133,  is  an  order  to 
send,  without  regard  to  the  manner  of  sending, 
and  that  the  accused  could  not  bo  convicted 
under  s.  64  of  the  Post  Office  Act.  GHULAM 
Rabbani  v.  King-Emperor,  6  A.L.J.  48i  = 
9  Or.  L.J.  537  =  2  Ind.  Gas.  228.  [fl,,  33  M. 
.611  =  11  Cr.  L.J.  -215=5  Ind.  Gas.  738  =  20  M. 
L.J.  402  =  7  M.L.T.  62  ] 

{8)—S.    61— 7.P.   Post— Rule  fraried  under 
the  Act  requiring  declaration  as  to  existence  o/ 
bona   fide   order  -  Signing    false   declaration  — 
Whether   offence   under   s    6i  —  Rules   framed 
wider  the  dct  effective  as  the  Act  iiself. — K  sent 
a   copy  of    his   magazine    by  V.P,  post  to   W, 
signing   a   declaration   to    the  effect  that   the 
article  was  sent  in  execution  of  a  bo'na  fide  order 
received  by  him  ;  without  which  declar.-ttiou  the 
Post  Office  would  not,   by  reason  of  the   rule 
issued  under   the  Post  Office   Act  (VI   of  1898), 
have  accepted  the   article  for   transmission    by 
V.P.  post.  The  accused  was  charged  under  s.  64 
of  the   Act  for  making   a  false  declaration   in 
violation  of  the  terms  of  the  Act.     It  was  found 
that  the  accused  bad  received  no  order  from  W 
and   that  the  declaration  signed   hy  him  was 
false.     Buc   the  Magistrate  thought   that    the 
prosecution  must  fail,  because  the   Post  Ofiioe 
Act  itself,  that  is,  the  sections  in  the  body  of 
the  Act  do  not  require  such  a  declaration  to  be 
made  and  the  rule  framed  under  the  Act  is  not 
part  of  the  -Act.     Held   that   the   Migistrate's 
view  WHS  wrong,  and  that   the  rules  and   bye- 
laws  framed  for  the  purpose  of  carrying  out  the 
objects  of  an  Act  under  the  powers  conferred  by 
it,  shall  have  effect  as  if  enacted   by  the   Act. 
Au  order  to  sand  the  article  cannot   be  inferred 
merely  because  the  addressee  did  not  refuse  to 
receive,  nor  returned  by  post  any  of  the  previous 
issues  sent  to  him,  and  did  not  make  a  protest 
even  after  he  received  intimation  that  he  had 
been  enrolled  as  a  subscriber  and  that  the  issue 
in  question  would  be  sent  by  V.P.   post.     But, 
if  the  addressee  had  paid   for  the  issue  sent  to 
him  by  V.P.,  and  continued  to  receive  further 
issues,  say  for  about  an  year,  and  then  an  issue 
was  sent  to  him  V.P.   for  the  amount  of  subs- 
cription for  that  year,  it  might  be  well  that  one 
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Act  YI  of  1898  (Post  Offices)— concluded. 

could  infer  an  order  under  such  ci'-cumstances. 
Crown  Prosecutor  v.  G.  Kothandara- 
MIAH,7  M.L.T.  69. 

(9)— 8.  72— Sec  No.  6,  supra. 
Act  II  of  1899  (Staisp). 

[AM.  IN  Lower  Burma,  Act  VI  of  1900, 
S.  47.  SS.  2,  i'6,  29  (a),  40  (b),  56  (1).  SCH.  I  ; 
AM.,  S  23A  ADDED,  ACT  XV  OF  1904.  S,  2 
(19)  REP  IN  PT..  SS  11,  29,  30,  32,  35.  40,  41, 
51,  69,  74  AM.,  SCH.  I,  ARTS.  24,  41,  47,  53  AM,, 

ACT  V  OP  1906.    Declared  in  force  in 

THE  SONTHAL  PaRGANAS,  REG.  Ill  OP  1872, 
S.  3.  AS  AMENDED  BY  REG.  Ill  OF  1899,  S.  3. 

Declared  not  to  extend  to  the  Hill 

DISTRICT  OF  ARAKAN,  RBG.    II  OF  1901  ] 

See  accepting  INSTRUMENT  NOT  DULY 
STAMPED. 

(1)— Ss.  2  (24),  3,  11,  27,  31,  62,  64,  sch.  I, 
arts  33,  58 — Instrument  of  gift  or  settletnent — 
Exectition.  QUEEN  EMPRESS  v.  Ml  NaN  THA, 
U.B.R.  1892-1896,  Yol.  I,  303. 

(2)— Ss.  2  (23),  62  and  63  — Sarkhat- Memo- 
randum of  account —Rexeipt  — Stvtral  i'ems  of 
over  Rs  20 — Each  Hem  to  be  stamped— Adhesive 
stamp  to  be  cancelled. — Where  a  sarkhat,  in 
which  entries  of  payments  and  receipts  were 
made  from  time  to  time,  in  order  to  act  as  an 
acknowledgment  thereof,  showed  on  one  side 
sums  of  money  adv^.need,  and  on  the  other 
various  sums  of  money  re-paid,  including 
certain  items  of  more  than  Rs.  20,  held,  that 
each  item  of  over  Rs.  20  required  to  bp  stamped 
as  a  receipt.  TULSHI  RAM  v.  KING-EmPEROR, 
It  A.L.J.  309  =  35  A.  390  =  14  Gr.  L.J.  392  =  20 
lad.  Gas.  2l6. 

(3)— S.  3- See  No.  1,  supra. 
(4)— S.  11— S«e  No.  1,  supra. 
(5)~S.  27— See  No.  1,  supra. 

(6)  —  Ss.  30  and  65 — Refw-ing  or  neglecting  to 
give  a  receivt  when  required  to  do  so. — Where 
the  accused  had  sent  the  complainant  a  stamped 
and  receipted  bill  for  a  certain  amount,  and, 
on  the  conaplainar.o  paying  a  portion  of  the  bill 
by  chrque,  declined  to  give  a  receipt  for  the 
cheque,  held  that  the  accused  had  failed  to  com- 
ply with  the  requirements  of  the  law  and  had 
been  properly  convicted  under  s.  30  of  the  above 
Act.  JOHANNES.  J.N.  v  QUHEN  EMPRESS, 
U.B  R.  1897  —  1901.  Yol   I,  378. 

(7)— S.  31— See  No.  1,  supra, 

(8)  —  S.  33 — Initiation  of  criminal  proceed- 
ings under  the  Act— Impounding  not  necessary 
—  Sanction  of  Collector. — The  impounding  of  a 
document  under  s.  33  of  the  Indian  Stamp  Act 
was  not  requisite  to  the  initiation  of  proceedings 
under  the  Act.  The  only  requisite  to  a  prose- 
cution was  the  sanction  of  tho  Collector  or  other 
officer  authorized  in  that  behalf.  S.  R.  M.  M. 
Perianen  Chetty  v.  Queen-Empress,  U. 
BR.  1892—1896,  Yol.  I.  313.  (24  W.R.  Cr.. 
1,  R-) 
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(9)— Ss.  33,  38  (2),  ^0— Documents  produced 
under  search  warrants — Disfcsal  oj  impoimded 
documt7its.  —  The  words  "  comes  in  the  perform- 
ance of  his  function  "  in  s.  33,  sub  s.  1  are 
sufSciently  wide  to  include  documents  pro- 
duced before  a  Magistrate  under  a  search  war- 
rant. Where  certain  documents  bad  been 
impounded  and  forwarded  to  the  Collector 
under  p.  38  (2^,  held,  that  the  Collector  should 
return  them  to  the  impounding  officer  under 
s.  40,  sub-s.  3  and,  when  they  have  been  so 
returned,  the  latter  officer  might  dispose  of 
them  according  to  law.  KING-EMPEROR  v. 
BALU  KUPPAYYAN,  23  M.  325  =  2  Weir  670. 

(10)  — Ss.  35(6),  i'-2- Stamp  and pgtialty— Ad- 
mission of  receipt— Endorsement. — In  applying 
the  proviso  (6)  of  s.  35  of  Act  11  of  1899,  the 
Court  should  not  levy  the  duty  of  one  anna  as 
well  as  the  penalty  of  one  rupee.  When  a 
receipt  is  admitted  under  the  proviso,  it  should 
be  endorsed  in  the  manner  provided  for  in  s.  42. 
Reference  under  s.  57  of  act  No.  II  of 
1899,  24  A.  374  =  A.W.N    1902,72. 

(11)— S.  38— See  No.  9,  supra. 

(12)— S.  40— See  No.  9,  supra. 

(13)- Ss.  40  and  10  —  Fraud  —  Offence- 
Procedure. —V^  here  the  essential  ingredient  of 
the  oSence  is  to  defraud,  it  is  not  necessary  nor 
possible  for  the  Collector  to  collect  any  duty 
until  it  has  been  decided  in  a  proper  enquiry 
what  was  the  real  value  of  the  property.  Hence, 
if  there  is  fraud,  no  action  need  be  taken  by  the 
Collector  under  s.  40  before  a  prosecution  is 
sanctioned  under  s.  70  of  the  Act.  QUEEN- 
Empressv  Nga  SetYO,  U.B.R.  1892-1896, 
Vol.  I,  307.  (7  B.  82,  8  C,  259,  12  M.  231, 
R-) 

(14)— S.  42— See  No.  10,  supra. 

(15) — Ss.  43,  62 — Offence  under  s.  62,  neces- 
sity for  intent  to  evade  law — Grim.  Pro.  Code, 
s.  556 — Magistrate  disqualified  under,  is  debar  red 
from  interfering  in  revision  to  prejudice  of  accu- 
sed.— A  Collector  sanctioned  a  prosecution 
under  s.  62  of  the  Stamp  Act,  after  the  deficient 
duty  and  penalty  had  been  levied  by  a  Civil 
Court.  The  Magistrate,  who  tried  the  case, 
discharged  the  accused  on  the  ground  that  the 
object  of  the  accused  was  not  evasion  of  duty. 
But  the  District  Magistrate,  in  revijiioti  convict- 
ed the  accused  and  sentenced  them  to  pay  fine. 
Held,  in  a  summons  case,  the  accused  must  be 
either  convicted  or  acquitted,  and  the  accused 
having  pleaded  guilty  to  the  ofience,  in  which 
intent  is  not  an  ingredient,  the  Magistrate  was 
bound  to  convict.  In  consideration  of  the 
absence  of  intent  to  evade  the  law,  he  might 
have  inflicted  a  merely  nominal  penalty.  Held, 
further,  that  the  District  Magistrate,  having 
as  Collector,  directed  the  prosecution  of  the 
accused,  was  not  competent  to  try  them.  If  he 
was  disqualified  from  trying  the  case,  he  was 
equally  disqualified  from  iutetfering  in  revision 
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to  the  prejudice  of  tha  accused.  EMPEROR  v. 
N.'iTARAj  AYAR,  U.B.R.  1905,  Crim.  Pro.  Code 
37  =  2  Cr.L.J.  468.  (23  C.  44,  U.B.R.  1897— 
1901,  133,  F) 

(16)  — S.  62—"Acceptitig" — "Presenting  " — 
Meaning.  —  "  Accepting  "  is  a  techuical  term 
and  does  not  apply  to  the  mere  taking  of  a  pro- 
missory note  in  one's  favour  from  the  debtor, 
'  Preseiting'  like  'accepting'  is  a  technical 
term  and  is  so  used  in  s  62  of  the  Act.  It  would 
be  straining  the  provi.'-ions  of  s.  61  of  the  Act  to 
apply  them  to  the  demand  for  payment  of  a- 
promissory  note  made  through  the  instrumenta- 
lity of  the  Court  in  a  suit.  CRIMINAL  REVIS- 
SION  Case  No.  6.37  OF  1892,  U.B.R.  1892  — 
1896,  Yol.  I,  312.  (32  B.  753.  7  M.  71.  F.) 

(17) — S.  62 — "  Accepting  "  meaning  of — Held, 
that,  '  accepting  '  does  not  mean  '  receiving  ' 
but  '  executing  as  acceptor.'  QueEN-EMP- 
RESS  v.  Nga  kwet  Gyi,  U.B.R.  1892—1896, 
Yol.  I,  311.   (7  M.  71,  R.) 

(18) — S.  62 — Offence  under — Bond— Promis- 
sory note. — A  document  written  on  a  paper, 
bearing  a  one  anna  stamp,  whereby  the  maker 
promises  to  pay  to  the  accused  or  to  his  order  a 
certain  sum  of  money,  which  he  (the  maker), 
had  borrowed  from  the  accused,  cannot  be 
treated  as  a  bond,  merely  because  it  was  attested 
by  witnesses.  QueeN-EMPRESS  v.  NGA  PEIN, 
U.B.R.  1897—1901   Yol.  I,  380, 

(19) — S.  62 — Mere  receipt  of  an  unstamped 
instrument  does  not  constitute  abetment  of  an 
offence- — The  conviction  of  a  person,  who  merely 
received  a  promissory  note  executed  on  plain 
paper,  in  his  favour,  of  abetment  of  the  offence 
under  s,  62  of  the  Act  is  bad  in  law.  The  per- 
son, who  makes  an  unstamped  instrument,  and 
not  the  person  in  whose  favour  it  is  made, 
commits  the  offence  and  the  receiving  by  the 
latter  of  the  unstamped  instrument  made  by 
the  former  does  not  constitute  abetment  of  the 
execution  of  it.  EMPEROR  v.  RAJLINGAM, 
G.,  1  N.L.R.  163. 

(20) — S.  62 — Mere  receipt  of  unstamped  instru- 
ment,— The  mere  receipt  of  an  unstamped 
instrument  does  not  constitute  the  offence  of 
abetment  of  the  execution  of  the  .instrument. 
King-Emperor  v.  NgaShwe  Bwin,  U.B.R. 
1904,  2nd  Quarter,  Stamp  I.  (7  B.  82,  20  A. 
440,  U.B.R.  1892—1896,  3l3,  R.) 

(21)  — S.  62 — Accepting  instrument  not  duly 
stamped — "  Accepting  "  meaning  of. — The  term 
"accepting,"  in  s.  62  (1),  Act  11  of  1899,  does 
not  mean  receiving,  but  executing,  as  an  accep- 
tor ;  and  the  mere  fact  that  a  person  receives 
from  another  a  promissory  note  without  the 
same  being  duly  stamped  does  not  make  him 
guilty  under  that  section.  QUEEN-EMPRESS, 
v.  JADU  M.VL,  4  0  C.  168.  (20  A.  440,  F.) 

(22)—  S.  62 — Arbitration  award  —  Parties 
signing  otherwise  than  as  witnesses — Meaning  of 
— Construction  of  Statute  in  favour  of  subject. — 
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A  penal  Act  mast  be  read  as  favourably  as 
possible  to  the  subjeoc.  A  dispute  was  referred 
to  arbitration  una  an  award  was  passed.  The 
parties  to  the  proceedings  signed  the  award  and 
acted  upon  it.  The  award  not  being  stamped, 
the  parlies  had  to  piiy  the  daty  and  penalty. 
They  were  then  criminally  prosecuted.  Htld 
that  the  only  person  liable  to  sign  the  award 
was  the  arbitrator,  and  the  other  parties  who 
signed  it  could  not  be  said  to  have  signed  it 
otherwise  than  as  witnesses  within  the  mej^ning 
of  S.  6-^  of  Aot  II  of  1899.  BIRJI  PAL  SARAN 
V.  KiNG-EMPEROR,  7  A.L  J.  180=32  A.  198  = 
11  Gr.  L  J.  a2  =  S  lad.  Caa  180. 

(23) — S.  62  (6) — Unstamped  receipt  issued  by 
an  unauthorised  goma^tlia. — Where  an  uustamp- 
ed  receipt  was  issued  by  a  gomastha  of  a  firm 
evidencing  payment  of  money  to  the  firm,  and 
the  accused,  the  sole  surviving  member  of  the 
firm,  admitted  the  receipt  cf  the  money  paid, 
but  there  was  no  proof  tbat  the  receipt  was 
written  or  granted  by  the  gomiisiha  in  the 
presence  or  under  tne  authority  of  the  accused, 
htld,  that  he  could  not  be  convicted  of  an 
offence  under  cl.  (6)  of  s.  62.  GOLAM  HOSSAIN 
Ariffs  v.  Emperor,  8  C.W.N.  378.  [2^.,  is  C. 
W.N.  188.J 

(24)  — S.  62  (1)  {a)— Entry  in  creditor's  book 
— Promissory  note.  —  An  entry  of  receipt  of 
money  made  by  a  debtor  in  his  creditor's  book, 
With  the  addicn  that  the  amount  borrowed 
would  be  paid  ou  a  certain  date,  but  to  whom 
it  did  not  appear,  is  not  executing  a  promissory 
note  without  the  necessary  stamp,  for,  the 
entry  does  not  amount  to  a  promissory  note. 
Emperor  v.  Gulzari  mal;  Emperor  v. 
Kallu  Mal,  A.W.N.  1903,  174. 

(25)— 8.  62— See  Nos.  1,  2  and  15,  supra. 

(26) -Ss.  62  (1;  (6),  64  {c)— Entry  in  account 
book  made  by  debtor.  —  A  money-lender  and 
cloth-seller,  oeing  illiterate,  kept  a  register 
divided  inuo  columns,  in  which  his  customers 
used  to  make  or  caused  to  ba  made  eatries  of 
the  loan  taken  or  purchases  made  by  them. 
They  also  noted  or  caused  to  be  noted  in  the 
book  the  payments  made  by  them.  A  pleader, 
who  owed  him  a  sum  of  Rs.  90-2-0,  paid  this 
sum,  and  caused  his  clerk  to  enter  in  the 
column  of  remarks  in  the  account  book  with 
reference  to  this  payment  a  note  to  the  efiect 
that  the  full  amount  had  been  repaid.  No 
receipt  for  money  paid  was  asked  for.  Held 
that  the  money-lender  could  not  be  convicted 
either  under  s,  62  (i)  (6),  Act  II  of  1899,  as 
the  entry  was  not  made  by  the  accused,  or 
under  s.  64  (c),  of  the  commission  of  "  any 
other  act  calculated  to  deprive  the  Government 
of  any  duty  "  under  the  Act.  EMPEROR  v. 
KALLU  Mal,  A.W.N.  1903,  173. 

(27)— S.  63— See  No.  2,  supra. 

(28) — S-  64  (a) — Non- disclosure  of  certain 
facts,  liability  for, — R  purchased  certain  pro- 
perty for  Rs.  20.000  paying   Rs.  1,000   in  cash 
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Act  II  of  1899  (Stamp) -concluded. 

and  leaving  Rs.  19,000  with  the  vendors  to  be 
drawn  upon  whenever  necessary,  but  which  was 
never  paid.  Subsequently  R  ra-lransferred  the 
property  to  the  vendors  by  a  deed  for  Rs.  1,000, 
making  no  mention  of  the  Rs  19,000  The 
Sub-Registrar  impounded  the  document.  Held 
that  the  real  consideration  was  Rs.  1,000  plus 
an  oral  agreement  cancelling  the  liability  of  the 
vendors  for  payment  of  Rs.  19,000,  and  that 
the  omission  in  the  sale-deed  to  make  any 
reference  whatever  to  the  unpaid  consideration 
could  only  have  been  intended  to  avoid  the 
quesiion  of  stamp  duty  being  raised.  The 
vendor  therefore  committed  an  offence  under 
s.  64  (a)  of  the  Stamp  Act.  RamESHAR  DAS 
V.  KING  EMPEROR.  7  A.L.J.  110  =  32  A.  171 
=  11  Cr.  L  J.  204  =  S  Ind.  Caa.  697. 

(29)— S.  64— See  Nos.  1  and  26,  supra'. 

(30) — S  65 — Refusal  to  dtliver  a  receipt — 
Money  sent  by  moyity  order — Acknowledgment 
signed, — Sttcond  receipt  refused— Whether  person 
refusing  guilty. — Oue  G  sent  more  than  Rs.  20 
by  money  order  to  B.  B  signed  the  money  order 
acknowledgment  and  handed  it  over  to  the 
Post  Office  official.  G  demanded  a  stamped 
receipt  wbich  B  refused  to  give.  Notification 
No.  785,  S.R.,  dated  17th  February,  1899,  had 
exempted  postal  acknowledgment  from  being 
stamped.  Held,  that  the  conviction  of  B  was 
illegal,  inasmuch  as  B,  having  signed  a  receipt 
which  was  exempt  from  stamp  duty  and  hand- 
ed it  over  to  the  Post  Office  which  was  an  agent 
of  G  for  the  purpose,  B  was  not  bound  to  give 
a  second  receipt,  and  his  refusal  to  give  a  fresh 
receipt  was  not  a  refusal  within  the  meaning 
of  s.  65,  Stamp  Act.  BalMAKUND  v.  KING- 
EmperOR,  9  A.L.J.  97  =  13  Cr  L.J.  122  =  13 
Ind.  Caa.  778  =  34  A.  192. 

(31)— S.  65— See  ACT  I  OF  1879,  s.  64,  1 
Weir  906  =  2  Weir  326. 

(32)— S.  65— See  No.  6,  supra. 

(33)— S.  68— See  ACT  I  OF  1879,  s.  67,  1 
Weir  907. 

(34)— S.  69— See  ACT  VII  OF  1870,  s.  34,  24 
M.  319  =  1  Weir  725. 

(35)— S.  70— See  No.  13,  supra. 

■  36)— Sch.  I,  art.  33— See  No.  1,  supra. 

(37) — Sch.  I,  art.  53  (c) — Stam.p — Receipt  for 
rent — Receipt  for  money  paid  out  of  Court  in 
satisfaction  of  a  decree  for  rent. — Although  a 
receipt  for  the  rent  of  an  agricultural  holding  is 
exempt  from  a  payment  of  stamp  under  art.  53 
(c)  of  the  Aot,  a  receipt  for  payment  out  of 
Court,  of  money  due  under  a  decree  for  such 
rent  is  not  so  exempt.  EMPEROR  v.  DUNGHAR, 
A.W.N.  1908,  272  =  5  A.L  J  747  =  9  Cr.L. J.  37 
=  31  A.  36  =  1  Ind   Cas.  568. 

(38)— Soh.  I,  art.  58— Sec  No.  1,  supra. 
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/.— /  mperlal  >4c^s— continued. 
Act  YIII  of  1899  (Petroleum). 

[S.  5  (1)  REP  IN  PART.  ACT  XI  OP  1901, 
SCH.  in.  So  MUCH  AS  RELATES  TO  DANGER- 
OUS PETROLEUM  AND  THE  IMPORTATION 
OP  PETROLEUM  DECLARED  IN  FORCE  IN 
THE  S\NTHAL  f'ARG\NAS.  REG  HI  OF  i872, 
«.  3,  AS  AMENDED  B^  REG.  Ill  OF  1899,  S.  3] 

See  Act  XIl  of  1886. 

(1) — Ss.  1  (3),  11  and  15— Repealed  Act  XTI 
0/  1886,  ss.  2  I'it,  10  nni  \b~N nification  in 
Oaz'tie  ex'endng  repealed  Act  to  Cutiack  ~ 
N^w  Act  not  ^xj'es-lij  pyes  rving  the,  sime  — 
General  Glauses  At.  ss.  8.  24.— a  notification 
in  the  Caloutt-i  Gizetta  extending  the  opera- 
tion of  the  Act  Xl[  of  1886  to  Cuttai^k  was 
held  to  have  been  preserved  under  Act  VIII  of 
1899  by  the  operation  of  ss.  8  and  24  of  the 
General  CUuses  Act,  although  the  Act  of  1886 
itself  was  repealed  and  there  wa^  no  provision 
in  the  present  Act  expressly  preserving  the 
notifications  i>-saed  under  the  provisions  of  the 
reppalel  Act.  PADAN  SAHA  V.  EMPEROR,  7 
C.W  N  658. 

(1-a)— S.  11— See  No.  1,  supra. 

(•2)  S?.  11.  15  {a) — Tran'-p-^rting  at  a  time 
more  thin  the  imximum  qicontity  of  pet'-olemn 
allowed  bv  law  Liibdity  of  prlncionl  (or  acts 
done  by  og  nt  or  servant— Excise  Act  {V,B  C. 
or  \909l-M>tor  Cars  Art  (IH.  B  C.  of  190:$)  — 
There  is  norhiigin  the  Indian  Peorolaum  Act, 
as  there  is  in  the  EKci^e  Act  and  in  the  Motor 
Cars  Act,  which  makes  the  principal  responsi- 
ble for  the  acts  of  his  agents  or  servants,  and 
nothing  can  be  read  into  the  law  which  is  not 
to  ba  found  in  the  law.  Woere  one  S.B  ,  who 
was  an  agent  of  the  petitioner  and  also  of  seve- 
ral other  persons  fir  the  sale  of  petnleum, 
transported  more  than  150  tins,  i.e.,  more  thau 
500  gallons  of  p^tr  ileum  at  a  tim-:-.  and  the 
petitioner  took  commission  or  pmfic  of  one  pice 
per  tin  on  eviry  tin  sold,  but  there  was  no 
finding  that  the  petitioner  knew  that  more  than 
150  tins  were  being  ttinsportel  at  one  time  on 
his  license  and  that  he  allowed  this  to  take 
place  with  smh  kiowe^ge:  Held  that  the 
petitioner  WiS  non  in  any  way  responsible  for 
his  illegal  proceedi-ig  G  VNP  \T  RAI  v.  Kl^G- 
EMPEROR.  17  C  W  N.  207  =  17  G  L  J.  390  =  13 
Cr.  L  J.  792  =  17  Ind   Gas.  535  =  40  G   356. 

(3)  — S.  15— Se  Nos.  1  and  2,  supra, 

Act  III  of  19D0   (Prisoners). 

[S  49  (-2)  (3)  (ASTo  Lower  BuRM\*  REP  , 
ACT  Vt  OP  1900.  s.  48;  S  29  AMENDED, 
s   31    repp:aled    act   r    of   i90^  ;   s.   il 

AMENDED,  ACT    IV  OF   1908,  S.   13.] 

See  ACT  V  OP  1S71. 

See  Act  XV  OP  1869. 

(l)-Ss.  2,  11- See  ACT  IV  OP  1*371,  31  0. 
1  =  7  O.W.N.  889. 

(2)— Ss.  7,  8,  g-S'-e  Grim.  Pro.  Code 
<1898),  a.  807,  29  C.  286  =  6  C.W.N.  254. 


/. — Imperial  Acts — continued. 

Act  III  of  1900  (Phsoners)— concluded. 

(3)— S.  8 -See  No.  2,  supra. 

(4)— S.  9— See  No.  2,  supra. 

(5)— S.  11— See  No.  1,  supra. 

(6) — S.  40— Scooe  — Accused  in  Briti.th  terri- 
tory being  prisoner  in  Nuive  Sta'e.— The  H'gh 
Court  of  Bjmbay  refused  to  address  a  letter  to 
the  Government  of  B  imbay,  under  s.  40  of  Act 
III  of  1900,  requesting  them  to  ask  the  Kolha- 
pur  Darbar  to  permit  a  prisoner,  who  w<s  in 
prison  in  that  S'ate,  to  corns  out  of  jail  to 
answer  charges  in  a  criminal  proceeiing  pend- 
ing against  him  in  British  territorv.  EMPE- 
ROR v.  R\J\S\HEB  IMVMSAHEB,  TBam.L. 
R.  566  =  2  Gr.  L  J.  501. 

Act  Y  of  1900  (Whipping). 

[REP.,  ACT  IV  OP  1909.] 

See  ACT  VI  OF  1864. 
See  Whipping. 

(D  — S.  S—Ac^7csed  notbeivg  juvnile  offender 
—  Whipping  —  It  legal. — U  id'ir  s  3  of  the 
Whipping  Act,  juvenile  oS'odrs  are  liable  to 
whipping  for  attempts  to  commit  oSances  not 
punishable  w  th  death  under  the  Penal  Code  or 
any  other  Uw.  Th>refora.  a  s^ntencn  of  whip- 
ping for  an  attempt  to  commit  an  offence  when 
the  aconsed  is  not  a  juv^ni'e  ofliiid°r  is  illAgal, 
KiNG-EMPEROR  v.  NGA  PO,  2  L.B.R.  123. 

Act  XY  of  1903  (Extradition). 

(1)— S.  Z  —  Bail,  High  Court  if  may  order. — 
As  regards  allowing  bail  to  a  prisoner,  against 
whom  proceedings  are  pending  uuder  the 
Extradition  Act  of  1903,  the  High  Court  has 
the  fullest  discretion,  hivirg  regard  to  the 
provisi<ms  relating  to  biil  in  the  Grim.  Pro. 
Cole,  by  which  the  matter  most,  be  resu'a'ed. 
RiJDOr,F  STaLLMXN  V.  EMPEROR,  15  G  W.N. 
736=  12  Cr.  L.J.  35S  =  lO  Ind.  Gas    958. 

(2) — Ss  Z  and  i — Proceeding  under,  if  may 
be  quash  d  by  '/i«  High  Court  —High  Co'irls  Act 
!21  and  25  Vict.,  c.  104',  s.  15  -Maqisfrnte's 
jurisiiction,  if  may  b"  qi-st  oned. — The  M.igis- 
traie,  who  is  authorized  to  hold  an  enq  iiry 
under  the  Extradition  Act  of  1903,  is  not 
subject  to  the  appellate  jurisdiction  of  the 
High  Court.  When,  therefo-e.  a  person,  against 
whom  proceedings  under  S  3  of  the  Act  were 
pending  in  the  Court  of  the  Di.'^triot  Migistrate 
of  Alipur,  moved  the  High  Court  for  quashing 
the  proC'^edings,  on  the  ground  that  the  Migis- 
trate hal  no  jurisiiction  in  the  matter,  and 
that  there  was  no  legal  evidence  btfore  him  to 
justify  the  detention  of  the  prisoner :  —  Held 
thrtt  the  High  Court  would  not  int  rfpre  under 
8.  15  of  the  Charter  A -t.  RXTD'II  P  STALL- 
MAN  v.  King-Emperor.  15  G  W  N  737  =  38 
C.  547  =  10  Ind  Caa  618  =  12  Gr  L  J.  322.  [fi., 
27  M.L  J  227=16  M  LT  1-28;  D.,  .39  C.  164 
=  14C.L  J.  .375  =  15  0  W.N.  1053  =  12  Or.  L.J. 
505  ^  12  Ind.  Oas.  273.] 
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Jl.— Imperial  Acts — continued. 

Act  XY  of  1903  (Extradition)— confinMei. 

(3l— 8s.  3.  4  (1),  11,  14,  15-If  excludes  jiris- 
diotion  of  High  Court  in  habi'as  corpus— See 
Habe3\s  Corpus,  15  G.W.N.  1053  =  14  C.L.J. 
375  =  1J  Cr   L.  J.  505. 

(4)— S.  4 — See  Nos.  2  and  3,  supra, 

(5) — S.  1—Pow  r  of  Politicil  Agent— Itfotn- 
petency  of  Chiet  Court  to  interfere  - Rtv  si>n  — 
Crim.  Pro.  Code,  Act  V  of  1898,  s  AS9.—Hel<i, 
that  the  Chief  Court  haa  no  power  to  interfere 
in  respect  of  a  w-irri.nt  issued  by  a  Politioal 
Agent  of  a  Native  State  unler  g.  7  of  Act  XV  of 
1903,  00  the  gtoun  is  either  (1)  that  there  is  no 
priwia /acie  ca->e  against  the  petitioner  or  (2) 
that  the  eircumstances,  under  whinh  that  officer 
was  originally  moved,  do  n  ^t  justify  him  to 
exercise  his  power  under  the  siid  section. 
GlYAN  Ch\nd  v.  Crown.  36  P.W.R.  1908, 
Cr  =9  Cr  L  J.  3  =  3  P.R.  1909,  Cr. 

(6)— 8.  7  —  Political  Agent  —  Warrant  — 
Accused  surrendering  — Certificate  by  Political 
Agent  ior  trial  of  accused  in  British  India — 
B-'calling  the  certifi  jate  and  allowing  the  Native 
State  ti  try  the  aooused  —  Practice  and  proce- 
dure-S-eCRIM  PRO  CODE,  1898,  s  188,  14 
Bom.  L  R.  377  =  1 5  Ind.  Gas.  809  =  13  Cr.  L.J. 
537  =  1  Bom.  Cr.  C.  HO. 

(7) — Ss  7  and  8 — Mngistrate's  jurisdiction 
to  h 'Id  to  had  the  peison,  ams'ed  to  appear 
before  a  tribu'ial  in  a  Foreign  Stite  — Neuher 
Code  of  Criminal  Procedure  nor  any  provision 
in  the  Extradition  Act  authorizes  a  Magistrate 
to  hold  a  person  to  bail  to  appear  before  a  tri- 
bunal in  a  State  to  which  the  Act  applies.  The 
Mi^iistrate  could  bind  over  the  prisoner  to 
appear  before  himself,  and  then,  when  the 
prisoner  had  surrendered  to  his  bail,  after  receiv- 
ing the  warrant  from  the  Political  Agent  for 
the  State,  ciuld  proceed  to  execute  it  under 
8.  7,  cl.  (i).  or,  if  the  warrant  had  been  duly 
endor-ied  by  the  Political  Agent  under  s.  8(1) 
could  bind  the  prisoner  over  to  appetr  at  the 
time  anl  place  indicated  in  the  warrant.  In 
this  case,  the  warrant  had  not  been  so  endor- 
sed bv  the  Political  Agent.  BalTH\S\R  v. 
EMPEROR.  33  C.  1032  =  4  Cr.  L  J.  366. 

(8)— Ss.  7,  10  \5-Bigh  Court— Jurisdic- 
tion— Prof.ri-tn  of  wirrant  —  W irrant  issied 
Without  ev  d'nce  —No  report  to  political  Agent 
—  Ingiiiry  w  thout  warrant  is^ud  by  Pol  tcil 
Agtni — Prucedweimknowi  to  Extra  lition  Act. 
— Notwuh^tatiJing  cbat  s.  15  of  the  Extradi- 
tion Act,  1903,  ousts  the  jurisdiction  of  the 
High  Court  to  inquire  into  the  propriety  of  a 
warrant  issued  under  Chap  111  of  the  Act,  yet, 
where  it  is  sought  to  justify  the  order  of  a 
Magistrate  under  an  authority  supposed  to  be 
derivad  from  the  liw  bat  wh  oh  order  was,  in 
fact,  made  without  jurisdiction,  it  must  be 
assumed  that  the  Magistrate  has  acted  in  his 
general  jurisdiction  and  as  such  his  order  is 
open  to  revision  by  the  High  Court  at  the 
instance  of  the  party  whos""  liberty  is  afieoted 
by  it.  (7  Bora  LR  463.  2  Or  L.J  439,  21  P.R. 
1886.  Or.,  Bel.)     The  Sub-Inspaotor  of  a  Police 


/. — Imperial  /4c/s— continued. 

Act  XY  of  1903  (ExtraditioD)-con^intted!. 

station  in  British  India  sent  an  inquiry-slip 
through  the  Sub  Divisional  Officer  of  Madhu- 
bani  to  the  Sub  Divisional  Officer  of  Htnu- 
mannagar  in  Neptl  territory,  inquiring  if  a 
certain  person  (Gulli  Sahu)  was  wanted  by  the 
Neptl  authorities  in  connpction  with  a  murder 
case.  The  Sub-Divisional  officer  of  H.  replied 
that  he  was  and  a-^ked  for  his  arrest,  promising 
to  send  proof  of  criminality  and  nationality. 
The  Sub  Divisional  Magistrate  of  M«dbubani 
caused  the  person  to  be  arrested  and  released 
him  on  bail.  With  the  evidence  of  criminality 
and  nationality  was  received  a  request  for  the 
arrest  of  another  person,  who  also  was  arrested 
and  released  on  bail.  After  examining  witnesses 
for  the  prosecution  and  the  defence,  the  Sub- 
Divisional  Magistrate  directed  the  surrender  of 
both  the  accused  to  the  Neptl  authorities: 
Held,  on  a  reference  by  the  Sessions  Judge, 
thit  the  order  of  the  Magistrate  was  bad, 
firUly.  because  he  issued  the  warrant  at  least 
in  the  case  of  Gulli  Sahu  on  mere  information 
without  any  evidence,  contrary  to  the  provisi- 
bion  of  cl.  (1).  s.  10  of  the  Extradition  Act, 
1903;  secondly  bacause  he  did  not  report  thei'sua 
of  the  wirrants  to  the  Political  Agent  in  Nopal, 
as  he  ought  to  have  done  under  cl.  (2)  of  the 
same  section  ;  thirdly,  because  be  made  an  in- 
quiry into  the  case  without  a  warrant  or  war- 
rants issued  by  the  Polir.ical  Agent  in  or  for  the 
Nepal  Sate  as  required  by  s,  7  of  the  Act ;  and 
fourthly,  because  he  ordered  the  surrend>?r  of 
the  accused  on  a  pr  K'.edure  ui  known  to  the 
Extradition  Act.  EMPEROR  v.  GULLI  SAHU, 
14  Cr.  L.J.  673  =  21  Ind.  Cas.  993. ^ 

(9)  —  Ss.  7,  15 —  Preliminary  enquiry  by 
Magist'-aie— Warrant  by  Poht'cnl  Agent— High 
Court,  junsdic  ion  of.—PerRwisel.  J.— In  all 
cases  where  enquiries  are  held  by  Magistrates 
with  a  view  of  extraditing  accused  persona,  it 
woull  be  desirable  that  the  accused  should,  if 
possible,  be  present  thereat.  S-  15  of  Act  XV 
of  1903  ousts  the  jurisdiction  of  the  H'gh  Court 
to  enquire  into  the  propriety  of  a  warrant,  but 
leaves  open  the  question  of  the  High  Court's 
power  to  intefere  with  a  Magistrnte's  action,  if 
it  was  proved  that  such  action  was  consquent 
upon  a  warrant  issued  by  a  Political  Agent 
which  was  plainly  illegal.  Per  A%tnn,  J. — 
There  is  no  provision  in  Act  XV  of  1903,  or  in 
the  Cole  of  Criminal  Procedure  or  in  any  other 
law,  making  an  enquiry  by  a  competent 
British  Court  in  British  India  into  the  truth 
of  the  accusation,  whether,  in  the  presence  of 
the  a':!CU''ed  or  otherwise  a  condition  precedent 
to  the  is«ue  and  execution  of  the  warrant  of  a 
Polirjcal  Agent  under  a.  7  of  Act  XV  of  1903. 
Emperor  v.  Husein  KijX.y  Niazally,  7 
Bom  L.R.  463  =  2  Cr  L  J.  439.  [F..  41  C.  400 
=  18  O.W.N.  869  =  14  Cr.  L.J.  673  =  21  Ind. 
Cas.  993.] 

(9  a)  — Ss  7.  15 — Surrender  of  fugitive  cr iini- 
nal  to  Stile  oth''r  thin  Foreign  Sla'e — BxerU' 
tion  by  District  Magistrate  of  warrant  issued  bu- 
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Act  XYof  1903  (Extradition)— cojic^wded. 

Folitical  Agent  if  a  judicial  act — Jurisdiction  of 
High  Couri — Grim,  Pro.  Code,  s.  491. — Where 
a  warrant  is  issued  by  a  Political  Agent  under 
s.  7,  Act  XV  of  1903,  its  executioo  by  the 
District  Magistrate  in  accordance  with  the  Act 
is  an  executive  act,  and  the  High  Court  cannot 
interfere  in  revision  with  such  execution.  The 
power  of  the  Court  to  interfere  otherwise  than 
by  way  of  revision,  eg  ,  under  s-  491,  Grim. 
Pro.  Code,  is  untouched  by  this  decision, 
GUDLI  SAHU  V.  EMPEROR,  19  C.W.N.  221. 

(10) — S.  8-  Warrant  issued  by  Political  Agent, 
endorsement  in — Jurisdiction  of  Magistrate  to 
release  arrested  person  on  bail,  where  no  such 
endorsement  — Where  a  person  was  arrested 
upon  a  warrant  issued  by  a  Political  Agent, 
under  the  Indian  Extradition  Act,  and  was 
placed  before  a  Magistrate,  and  such  Magistrate 
passed  an  order  releasing  him  on  bail  and  direct- 
ing him  to  appear  before  the  Political  Agent  on 
a  certain  date,  although  there  was  no  endorse- 
ment on  the  warrant,  giving  the  Magistrate 
power  to  pass  such  an  order.  Eeld,  that  in 
the  absence  of  such  an  endorsement  under  s.  8 
of  the  Act,  the  Magistrate  had  no  authority  to 
pass  such  an  order.  RAJ  KUMAR  DUTT  v. 
TOTHAL  SIJO,  7  C  L.J.  171  =  12  C.W  N.  602  = 
7  Cr.  L.J.  198. 

(11)— S.  8— See  No.  7,  supra. 

(12)— S  10— Scope  of  section.— U Oder  s.  10 of 
the  Act,  jurisdiction  is  distinctly  conferred  on 
the  Magistrates  in  British  India  to  make  pre- 
liminary enquiries  and  to  take  evidence  on  the 
information  given  or  complaint  laid  in  regard 
to  ofiences  alleged  to  have  been  committed  by 
Native  Indian  or  British  Subjects  of  His  Majesty, 
within  and  beyond  the  limits  of  British  India, 
not  being  in  a  Foreign  State,  as  defined  in  that 
Act  and  to  order  warrant  to  issue  for  the  arrest 
of  such  accused  persons.  EMPEROR  v. 
Mahamad  Buksh  Karim  Buksh,  8  Bom.  L. 
R.  507  =  4  Cr.  L.  J.  49. 

(13)— S.  10— See  No.  8.  supra. 
(14)— S.  11— See  No.  3,  supra. 
(15)— 8.  14— See  No.  3,  supra. 
(16)— 8.  15— See  Nos.  3,  8,  9  and  9-a,  supra. 

(17)— S.  19  lc)—S€e  ST.  44  AND  45,  ViCT., 
C.  49,  s.  13.  8  M.L.T.  352  =  8  Ind.  Gas.  301  =  11 
Cr.  L.J.  622  =  1910  M.W.N.  568. 

Act  III  of  1907  (Provincial  Insolvency). 

(1)— S.  43— Bad  faith  of  a  debtor.  Judge's 
power  to  take  cognizance  of — Jet  of  bad  faith, 
effect  of. — Under  s.  43  of  the  Provincial  Insol- 
vency Act,  a  Judge  can  take  cognizance  of  the 
bad  faith  of  a  debtor  at  any  time,  whether  before 
or  after  the  making  of  the  order  of  adjudication, 
although  it  may  be  that  the  Court  has  no  power 
to  refuse  to  make  an  order  of  adjudication 
merely  because   an  act  of  bad    faith  is    proved. 

Nanhe  Mal  v.  King-Emperor,  through 
Raghubir  Prasad.  17  O.C.  138.  (13  0.0, 
94.  15  C.W.N.  213,  D.) 


I.— Imperial  Acts — continued. 

&ct  III  of  1907  (Provincial  Insolvency)  — cW. 

(2)— S.  46  (I)— Additional  Judge- Whether 
subordinate  to  District  Court — Appeal — Order 
co7ivicting  the  insolvent — Civil  appeal — Practice 
— Interference  with  order  in  appeal  — Held  (by 
Rizhards,  C.  J.,  and  Banerji,  J.,  Knox,  J., 
dissenting)  that  a  Court  of  an  Additional  Dis- 
trict Judge  is  not  a  Court  subordinate  to  the 
District  Court  within  the  meaning  of  s.  46  (1) 
of  the  Provincial  Insolvency  Act  and  an  appeal 
from  the  order  of  the  Additional  Judge  lies  to 
the  High  Court  and  not  to  the  District  Court. 
(34  A.  382,  F.)  Held  by  the  Pull  Bench  that 
an  appeal  from  an  order  of  an  Additional  Judge 
convicting  the  insolvent  of  concealing  his 
account  books  is  a  Civil  appeal.  Where  an 
insolvent  knew  that  an  enquiry  was  being  made 
as  to  whether  he  had  concealed  his  account 
books  and  he  did  not  show  to  the  Court  that 
he  had  not  done  so  and  the  Court  convicted 
him,  held  that  the  High  Court  will  not  inter- 
fere in  appeal,  even  though  no  proper  charge 
had  been  made  against  him.  CHIRANJI  LAIj 
v.  KiNG-EMPEROR,  12  A.L.J.  1105  =  36  A. 
576  =  15  Cr.  L.J.  658  =  25  Ind.  Cas.  886  F.B. 
(19  C.L.J.  430,  7  A.L.J.  602,  R.) 

Act  y  of  1908  (Code  of  Civil  Procedure). 

[S.  120  (2)  REP.,  Act  III  or  1909,  from  1st 

J  ANY.,  1910.  SOME  LOCAL  MODIFICATIONS 
IN  FORMER  CODES,  WHICH  ARE  TO  BE  READ 
INTO  THE  PRESENT  CODE  BY  VIRTUE  OF 
S.  158  OF  THE  LATTER  :  —  A.JMERE,  REG.  I 
OF  1877,  8.  2S  ;  BOMBAY  PRESIDENCY,  BOM. 
ACT  IV  OF  1903,  S.  10  (2)  ;  CENTRAL  PRO- 
VINCES, Act  XX  OP  1875.  SS,  11,  12  (ADDED 
BY  ACT  II  OF  1879,  S.  2)  ;  COORG,  REG.  I  OP 
1901,  SS.  11,  12;  LOWER  BURMA,  ACT  VI  OF 
1900,  S.  16  f3)  ;  N.-W. FRONTIER  PROVINCE, 
Reg.  VII  OF  1901,  SS.  46,  78,84  (3);  OUDH, 
ACT  XVIII  OF  1876,  SS.  19,  20,  22;  PUNJAB, 
ACT  XVIII  OF  1884,  SS.  68,  70  (3),  (INS.,  ACT 
XXV  OF  1999.  SS.  5,  6);  SaNTHAL  PaRGANAS, 
Reg.  V  OF  1893,  S.  lO.] 

See  ACT  XIV  OF  1882, 

(1)— S.  11— See  Maintenance,  32  G.  479  = 
13  C.W.N.  150. 

(2)— S.  114,  0.  XLVII.  r.  1— High  Court's 
power  to  grant  leave  to  appeal  to  Privy  Council 
against  order  under  cl.  10  of  Letters  Patent 
— Order  granting  leave  whether  may  be  reviewed 
at  instance  of  Public  Prosecutor — See  LETTERS 
Patent— Letters  Patent,  1865  —  Cal- 
cutta, els.  10,  39,  15  Cr.  L.J.  52  =  22  Ind. 
Cas.  324  =  41  C.  734. 

(3) — S.  115 — Interference  in  revision  when  its 
eSect  will  be  to  perpetuate  wrong  order — Dig- 
missal  for  default  — Restoration — Revision  — 
See  Grim.  Pro.  Code,  1898,  s.  195,  15  Cr.  L. 
J.  71  =  22  Ind.  Cas.  423. 

(4)— S.  115— See  GRIM.  PRO.  CODE,  1898, 
s.  476.  7  S.L.R,  187  =  15  Cr.  L.J.  541  =  24  Ind. 
Cas.  949. 
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J. — Imperial  /4crs— conticued. 

Act  Y  of  1908  (Code  of  Civil  Procedure)— c2d. 

(5)— S.  115 — Small  Cause  Court  directing 
prosecution  of  a  person  under  8,  476,  Crim.  Pro. 
Code — Revision  —  Powers  of  High  Court — See 
Crim.  Pro.  Code,  1898,  as  476,  435.  17  G.C. 
25  =  15  Cr.  L.J.  217  =  22  Ind.  Cas.  1001. 

(6) — 8.  1 15— Order  passed  by  Civil  or  Revenue 
Court  under  s.  476,  Crim.  Pro.  Code — Revision 
— Jurisdiction  of  Higb  Court  — See  CRIM.  PRO. 
Code,  189S,  ss.  476,  439.  17  C.L  J.  245  =  17  C. 
W.N.  647  =  19  Ind.  Cas.  197  =  14  Cr.  L.J.  197  = 
40  C.  477,  P.B. 

(7)— S.  115— See  PROSECUTION,  8  A.L.J. 
537  =  12  Cr.  L.J.  432. 

(8)— S.  115— See  SANCTION   TO  PROSECUTE 

—  Authorities    Competent    to   grant 
sanction,  etc.,  13  c.w.n.  1038  =  37  c.  13. 

(9)— 8s.  12-2,  251,  O.  XVIII,  r.  5— Witness 
refusing  to  thumb-mark  his  deposition — Powers 
of  Court— See  PENaL  CODE,  s.  180,  8  P,R. 
1912  Cr..=37  P.W.R  1912.  Cr.,  =  245  P.L.R. 
1912=  16  Ind.  Cas   521  =  13  Cr.  L.J.  713. 

(10)— S.  148— See  CRIM.  PRO.  CODE,  1898, 
8.  195,  cl.  (6),  1914  M.W.N.  347  =  15  Cr.L.J. 
559  =  23  Ind.  Cas.  727. 

(ll)-S.  151— See  No.  9.  supra. 

(12)— 0.  XVIII,  r.  5— See  No.  9,  supra. 

(13)— 0.  XXI.  r.  24— See  PENAL  CODE,  s. 
186.  14  C.W.N.  282  =  87  C.  122. 

(14)— 0.  XXI.  r.  25— Warrant  issued  by  Civil 
Court  to  bailiff  — J*jf[ect  of  endorsement,  by  Nazir 
— Execution  by  peon  beyond  time  fixed  by 
Nazir  but  within  date  when  warrant  returnable 
— Peon's  custody  if  lawful — Rescuing  from  such 
custody  if  oflence— Se3  PENAL  CODE,  s.  147, 
17  C.W.N.  941=  14  Cr.  L.J,  274  =  19  Ind.  Cas. 
706. 

(15) — 0.  XXI,  r.  52— Issue  of  attachment 
under — Property  seized  by  Police— ESect  of 
attachment  —  See  CRIM.  Pro.  CODE,  1898, 
SB.  87,  88.  435,  439.  512,  6  L.B.R.  57  =  13  Cr. 
L.J.  568=15  Ind.  Cas.  984  =  5  Bur.L  T.  113. 

(16)-0.  XLVII,  r.  1— See  No.  2,  supra. 

Act  YI  of  1908  (Explosives). 

(1)— Ss.  3,  5  -See  PENAL  CODE,  s.  302,  7 
M.L.T.  314  =  6  Ind.  Cas.  51  =  11  Cr.L.J.  322  = 
20  M.L.J.  657. 

(2)— Ss.  4  (6),  7-8.  399,  LP. C— Magistrate 

—  Cognizance  of  cfience  under  s.  399,  I.F.C. — 
Facts  disclosing  also  an  oSeace  under  s.  4  (6), 
Explosives  Act  (VI  of  190a;  —  Jurisdiction— 
Scope  of  s.  399,  I.P.C,,  and  s.  4  (b).  Act  VI 
of  1908— Distinction  —  Set  JURISDICTION  — 
GENERAL,  39  C.  119=15  Ind.  Cas.  65  =  13  Cr. 
L.J.  433. 

(3) — S.  5 — Bomb  found  in  joint  family  house 

—  Presumption — Liability  of  members — See 
Crim.  pro.  Code,  1898,  ss.  154,  167,  172,  13 
Cr.  L.J.  65  =  16  C.W.N.  145=13  Ind.  Cas.  721. 


I.— Imperial  /4c/s— continued. 

Act  YI  of  1908  (Explosives)— coKc2u(ied. 

(4)  — 8.  6 — See  No.  1,  supra. 

(5)— S.  7— See  No.  2,  s^ipra. 

Act  YIl  of  1908  (Newspapers,  locitenaents  to 
Offencesh 

(Ij — '  Incitement.'  meaning  of,  need  not  be 
direct — Liability  of  ntivspaper,  how  to  construe 
— Printing  Pi  ess,  confiscation  o/.— Under  Act 
VII  of  1908,  no  question  as  to  the  criminality 
of  any  '  person '  arises  and  there  need  not 
necestarily  bo  any  '  direct  '  incitement  to 
murder  or  any  other  act  of  violence.  Nor  need 
the  incitement  be  addressed  to  any  particular 
person  or  persons.  The  only  question  is,  whe- 
ther the  newspaper  contains  any  incitement  to 
murder  or  to  any  offence  under  the  Explosive 
Substances  Act,  1908,  or  to  any  act  of  violence, 
I.e.,  whether  the  article  in  question  iscaculated 
directly  or  indirectly  to  move  to  action,  to  stir 
up,  to  stimulate,  to  insligaie  or  to  encourage 
to  murder  or  acts  of  violence.  The  word  "  in 
citement  "  bears  the  plain  dictionary  meaning. 
Per  Ryves,  J. — There  can  be  no  hard  and  fast 
canon  to  decide  what  words  or  whether  a  given 
set  of  words  constitute  an  "  incitement."  The 
article  must  be  read  as  a  whole  and  read,  as 
far  as  possible,  in  the  sense  in  which  it  was 
read  by  that  section  of  the  public  to  whom  it 
was  addressed,  bearing  in  mmd  the  occasion 
and  place  of  its  publication  and  the  class  or 
status  of  persous  who  are  likely  to  be  affected 
by    It.      GiRIJA  SUNDAR  CHUCKERBUTTY    V. 

Emperor,  36  C.  405=  i3  C.W.N  672  =  9   CL. 
J.  143  =  9  Cr.  L.J.  M5  =  2  Ind.  Cas.  283. 

(2)  — S.  d— Order— Forfeiture  of  press.  — S.  3 
of  the  Newspaper  (Incitement  to  Offences)  Act 
1908,  proviaes  for  the  making  of  a  conditional 
order,  declaring  the  printing  press  used  for  the 
purpose  of  printing  or  publishing  the  offending 
newspaper  to  be  forfeited.  The  section  refers 
to  the  whole  of  the  press,  and  no  order  could  be 
made  under  it  limited  only  to  such  portions  of 
the  press  as  were  employed  in  printing  the 
offending  newspaper.  In  re  DhoNDO  KASHI 
Nath  Phadke,  12  Bom.L.R.  120. 

Act   IX  of  1908  (Limitation). 

[Amended   ik  British  Beloochistan, 

Reg.  IX  OF  1896,  S    95,   AND  SEE  ACT  X  OP 
1897,  S.  8.] 

See  ACT  XV  OP  1877. 

(1) — Not  applicable  to  applications  under 
s.  195  16),  Crim,  Pro.  Code— See  Crim.  PRO. 
CODE.  1898,  s  195  (6),  8  8.L.R.  49  =  15  Cr.  L. 
J.  654  =  25  lud.  Cas.  982. 

(2)— 8.  5— Applicability  — See  ACT  I  OP  1910 
3.  17,  126  P.L.R.  1914  =  15  Cr.  L.J.  222  =  32  P. 
W.R.  1914,  Cr.  =  22  Ind.  Cas.  1006  =  16  P,R. 
1914,  Cr,,  S.B. 

(3)— S.  12— See  Appeal— General,  U.B. 
R.  1892—1896,  Vol.  I,  129,   130. 
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Act  IX  of  1908  (Limitation)— conc2uc2ed. 

(4)— S.  28,  art.  47 -See  DISPUTE  AS  TO 
POSSESSION  OF  IMMOVEABLE  PROPERTY,  9 
M.L.T.  91. 

(5) — Art.  47 — See  No.  4,  supra. 

Act  XIYof  1908  (Crimioai  Law  Amendment). 

(I)— Barristers — Rtghl  of  exclusive  audience 
— Special  Tiiounal. — B-imsters  have  the  right 
of  exclusive  audience  beiore  the  Special  Tri- 
bunal formed  to  try  cases  Bent  up  for  trial  to 
the  High  Court  under  the  provisions  of  the 
Criminal  Procedure  Amendment  Act,  1908.  In 
re  Barristers  and  Vakils,  13  C.WN.  605. 

(2) — Tritl  under,  subject  to  cl.  26,  Letters 
Patent— Set;  EVIDENCE  ACT,  187i,  Ss.  25,  26, 
114.  ill.  |6),  133,  157.  1912  M.W-N.  549  =  12 
M  L.T.  1-13  Cr.L.J.  352  =  14  Ind.  Cas.  896  = 
35  M.  397. 

(8)— Procedure  under — Its  object  and  appli- 
cab  lity— See  PENAL  CODE,  s,  121-A,  15  O.VV. 
N.  593  =  10  led.  Cas.  582  =  12  Cr.  L.J.  286. 

(4)— Ss.  19,  14  (D  —  High  Court's  power  to 
grant  bail  to  accused  tried  under  the  Act — 
Crr)i.  Pro.  Code  (Act  V  of  1898..  ss.  498,  497  — 
Discretion,  extrciseof-Cogniziytce,  takng,  tvhat 
amounts  ^o.  — The  power  of  the  High  Court  to 
grant  bail  to  an  accused  person  under  s.  498, 
Crim.  Pro.  Code,  is  untouched  by  the  provisions 
of  the  Crimioai  Law  Amendment  Acd  (XIV  of 
1908).  Bud,  in  exercising  its  discretionary  power 
under  that  section,  the  liigh  Court  will  take  into 
consideration  the  terms  of  s.  12  of  the  Act, 
whereby  the  powers  of  Courts;  other  than  the 
High  Court  and  the  Sessions  Court,  of  releasing 
the  accused  on  bail,  given  by  s.  497,  Crim.  Pro. 
Code,  have  been  made  subject  to  the  proviso  that 
no  person  remauded  to  custody  in  the  course  of 
proceedings  under  the  Act  shall  be  released  on 
bail,  if  there  appear  to  be  sufficient  grounds  for 
enquiry  into  his  guilt.  Tbking  crgnizince  of 
an  offence  does  not  involve  aoy  formal  action 
or  indeed  any  action  of  any  kind,  but  occurs 
as  soon  as  a  Magistrate,  as  such,  applies  his 
mind  to  the  suspected  commisf-ion  ot  the  r fience. 

Sourindra  Mohan  Chuckerbutty  v. 
Emperor,  14  C  W.N  5l2  =  61nd.  Gas.  8  =  37 
C.  412  =  11  Cr.  L.J.  217.  [R.,  37  G.  439=14 
C.W.N.  516=11  Gr.  L  J.  2i9  =  6  Ind.  Cas.  10; 
I),  13  Cr.  L.J.  433  =  39  C.  119  =  15  Ind.  Cas. 
65.] 

(5) — S.  14  (1) — Sessions  Judge's  power  to  grant 
bail-Crim.  Pro.  Code  [Act  V  of  189«),  s.  498 
—  Sessiot  s  Court,  sup<'iior  to  Distri  t  Magis- 
trate— Diatrict  Magisnate's  duty  to  sendre-Oids 
to  Sessions  Juige  whtn  calhd  for. — Where  the 
provisions  of  Paro  I  of  the  Criminal  Law 
Amendment  Act  have  been  applied  to  pro- 
ceedings before  a  Magistrate  in  respect  of  an 
offence,  the  Sessions  Judge  ceases  to  have  juria- 
diction  to  grant  bail  under  8.  49^,  Crim.  Pro. 
Code,  the  exercise  of  such  jurisdiction  being 
-inconsistent  with  the  special  procedure  pre- 
scribed in  the  said  Part.     The  proper  Court  to 
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ActXIVofl908  (Criminal  Law  Amendment)' 

—concluaed. 

apply  to  for  bail  in  such  a  case  is  the  H'gh 
Court,  whose  power  to  admit  to  bail  is  nob 
afieoted  by  the  Act.  The  District  Magistrate 
acted  improperly  in  not  sending  the  records  to 
the  Se-sious  Judge,  when  he  called  for  them. 
Emperor  v.  Lalit  Kumar  Chatterjee, 
14  C.W.N.  516  =  37  C.  439  =  11  Cr.  L  J.  2l9. 
(14  C.W.N.  516,  R.) 

(6)— S.  14  (\)—See  No.  4,  supra. 

Act  III  of  1909  (Presidency  Towns  Insolvency 
Act). 

(1) — Ss.  17,  103 — Adjudged  insolvtnt — "Suit 
or  other  legal  p'  oceedings  "  against  the  insolvent 
—  Ptnal  Cod-- (^'i  XL V  0/1560),  s.  4  21— F/OM- 
dultnl  trantftr  of  property — Magistrate's  juris- 
diition  to  tiy  ihe  offence.— M  applied  to  the 
Insolvent  Debtors  Court  at  Bombay  for  relief 
under  the  Presidency  Towns  Ii, solvency  Act, 
1909,  and  was  adjudicated  an  iusolvent  the 
same  day.  Ten  days  latter,  a  creoi  or  of  his 
filed  a  complaint  in  the  Magistrate's  Court, 
against  him  for  an  ofience  unaer  S.  421,  Penal 
Code,  and  against  two  others  for  abetment  of 
the  c fience.  M  contended  that  the  Magistrate's 
jurisdiction  to  entertain  the  complaint  under 
s.  421  was  excluded  by  the  Insolvency  Act,  1909, 
and  that  only  the  Insolvency  Court  at  Bombay, 
had  jurisdiction  to  enteitain  the  complaint  : 
Held,  that  the  Mrigistrate's  jurisdic  iun  to  try 
an  adjudged  insolvent  for  an  ofience  under 
s.  421,  Penal  Code,  was  not  taken  away  by  the 
Insolvency  Act,  1909.  The  expression  "  ot 
other  legal  proceedings"  in  s.  17  of  tbe  Insol- 
vency Act,  1909,  following  as  it  does  tbe  word 
"  suit,  "  a  word  of  more  limited  application 
must  be  construed  on  the  principle  of  tjusdfm 
generis.  Where  the  Insolvency  Act,  1909, 
creates  an  oSence,  it  is  tbe  Insolvency  Court 
which  has  jurisdiction  as  to  it.  But  as  to 
offences  under  the  Indian  Penal  Code,  tbe 
ordinary  jurisdiction  of  the  criminal  courts 
cannot  be  held  to  be  excluded,  unless  expressly 
or  by  necessary  implication  the  Act  repeals  the 
Code  for  the  purposes  of  those  ofiencts.  S.  103 
of  the  Act  does  not  substantially  interfere  with 
s.  421  of  the  Code.  As  its  essential  ingredient 
shows,  it  is  mere  or  less  a  new  ofience,  created 
by  the  Act  in  addition  to  the  offence  under  the 
Code.  One  statute  may  be  impliedly  repealed 
by  a  subsiquent  statute  necessarily  inccsisient 
With  it ;  but  the  inconsistency  must  be  so  great 
that  they  cannot  both  be  to  their  full  extent 
obeyed.  EMPEROR  v.  MULSHANKAR  HARI- 
NAND  BH..T.  12  Bom.  L.R.  750.  Cr.  =7  Ind. 
Cas.  963  =  11  Cr.  L  J.  548. 

(2)  — S.  103 —  Offence  under —  Presidency 
Magistrate  —  No  jurisaiction  to  try. — A  Presi- 
dency Magistrate  has  no  jurifdiction  to  try  a 
a  person  accused  of  an  offence  under  s-  103  of 
the  Presidency  Towns  Insolvency  Act.  The 
i  offence  is  created  by  the  Act  and  the  Insolvency 
Court  is  constituted  into  a  special  tribunal  to 


493 


THE  ALL  INDIA  DIGEST, 


494 


I.— Imperial  /4c/s— oontioued. 

Act  lY  of  1909   Pie^idency  Towns  Insolvency 
hci) — toticiuaed. 

try  that  cfieiice.  Lakshmi  Narasayya  v. 
NarASIMHaCHaki,  2S  M  L  J.  577=1913  M. 
W.N.  iOtO=  14  Cr.  L.J.  6.17  ^  21  lad.  Cas.  683. 

(3)— 8.  103— See  No.  I.  supra. 
Act  IV  of  1909  (Whipping). 

See  ACT  VI  OF  1864- 
See  Whipping. 

(D— See  Grim.  Pro.  Code,  1898,  s,  565, 
12  Bom.  L.R   9Ul  =  b  lud.  Cis  623. 

(2)— See  HABITUAL  OFFENDER,  12  Bom. 
L.R.  901  =  8  Ind.  Cas.  623. 

(3)— Ss  3,  4,  5 — Abetment — Abbettor  whether 
punishable  wtlh  whppmg—Ss-  40,  41,  Penal 
Code-  MiUn^nq  of  'ti^eaal  laxvs'  —  Scope  and 
cons irui. lion  of  Wh'pp%ng  dct  — The  special  laws 
coDteiup.ated  m  s.-,  40  aud  41  oi  Dbe  Penal  Code 
are  ouly  laws,  such  as  the  Excise,  Opium  aud 
Cattle  Tres-pass  Acts,  oroaiiug  iresh  cfiencos, 
that  is,  \dv,s  uiakiijg  punishable  certain  things 
which  are  not  already  punishable  under  the 
general  tenal  Cede.  The  Whipping  Act  is  not 
a  special  law  in  this  eeuse  ;  it  creates  no  fresh 
ofleiicts,  but  merely  proviles  a  supplementary 
or  alternative  lorm  oi  puuishmenc  lor  offences 
which  are  alttady  pucishabla  primirily  under 
the  Fenal  Code  or  (in  the  cise  or  juvenile 
ofieiiders)  other  enactments.  Persons  convict- 
ed of  abetment  ot  theft  or  abetment  of  any  of 
the  other  ( fiences  mentioned  in  s.  3  of  the 
Whipping  Act,  1909,  are  not  liable  to  the 
punifchmeut  ol  whipping.  As  the  Whipping 
Act  IS  a  highly  penal  enactment,  it  must  be 
construed  in  the  sense  mist  favourable  to  the 
subject.  KING  EMPEROR  v.  PO  HaN,  7  L  B. 
R.  63  =  22  Ind.  Cas  147  =  15  Cr.L.J.  3  =  7  Bur. 
L.T.  99. 

(4)— S.  4— See  No.  3,  supra. 

(5) — S.  b—Findir.g  as  to  age  final — Sentence 
of  wh'pptng  inidquaie  but  carried  out—Oth^r 
punishment,  wheiner  can  bi  aioirdtd. — Toe 
finding  of  a  Magistrate  as  to  the  age  of  the 
accused  is  final  under  s.  5  (EiipUnatiun)  of  the 
Whipping  Act.  Whtrethe  senteuceof  whipping 
has  been  carried  out,  no  other  punishmenij  can 
be  awarJed,  even  if  the  sentence  was  inadequate. 
Empkror  v.  Po  Ba,  15  Cc.L  J.  338  =  24  Ind. 
Cas.  946. 

(6) — S-  5— See  No.  3,  supra, 

Act  I  of  1910  (Press). 

(I) — S.  3.  Printing  Press —Deposit — Failure 
to  make  the  deposit  -Period  if  lodging  security 
not  expressed  -Reosonable  lime.  —  S.  3,  sub-s.  2 
of  the  Pre-<s  Act,  m^kes  no  provision  for  the 
specification  of  any  time  witom  which  the 
deposits  required  has  to  be  made.  On  the  13ih 
Sepietnber,  19 fi,  the  Government  of  Bombay 
issued  to  the  applicant  a  notice  calling  upon 
him  under  s.  3,  sub  s.  2  of  the  Aot,  to  deposit 
with  the  District  Magistrate  security  to  the 
amount  of  Rj.  3,000.     This  notice  was  served 
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upon  the  applicant  on  the  28th  which  was  » 
Saturday.  On  the  SO^h  ihe  applicant  forward- 
ed by  post  letters  to  Government  and  the 
District  Magistrate  slating  that  he  had  clot-ed 
the  press.  On  the  2nd  October,  the  applicant 
sold  the  press  ;  and  the  nextdny  had  his  decla- 
ration in  respect  of  the  press  cancelled  On  the 
5tb  October  proceedings  were  tnken  against  the 
applicant  under  s.  23  U)  of  the  Act,  for  keeping 
a  press  without  having  made  a  deposit.  He 
was  convicted  of  the  oHeuce.  On  appeal: — 
Hi  Id.  (1)  that,  as  no  limit  of  time  was  given  to 
the  applicant  within  which  to  make  the  deposit 
ordered,  the  no' ice  under  8.  3  o(  the  Act,  must 
be  construed  as  meaning  that  the  deposit  ordered 
should  be  m>tde  within  a  reasonable  time. 
(2)  That,  under  the  circumstances  of  the  case, 
the  interval  which  elapsed  between  the  28th 
September  and  3rd  Oetooer  could  not  be  regard- 
ed as  an  unreas'inable  time.  EMPEROR  v. 
FULCHAND  BAPUJI  .SHAH,  15  Boin,  L  R.  58ft 
=  2  Bom.  Cr.  C.  92  =  14  Or  L  J.  448  =  20  lad. 
Cas.  608  =  37  B.  555. 

(2)  — Ss.  3,  5,  23  {D— Older  asking  for  secu- 
rity ~  Exempt'on  fiom  Sfcnritv—Gincelment  of 
ex  mption— Press  AlI  (XXV  of  lbG7j,  ss.  4,  5. 
— The  accused,  the  proprietor  of  a  printing 
press  and  the  printer  of  a  newspaper,  in  miking 
declarations  undi  r  ss.  4  and  5  of  Act  XXV  of 
1867,  was  exempted  by  the  Magistrate  from 
giVH'g  any  security  under  s.  3,  cl.  (1)  of  Act  I 
of  19 lO-  Laier  on,  the  Migisirate  rescinded 
the  order  and  called  upon  the  accused  to  fur- 
nish security  in  respect  of  the  newspaper  Tho 
accused  thereupon  did  not  any  more  print  the 
newspaper  and  did  not  furnish  the  security 
demr»nded.  He,  however,  coni.iuue  to  use  tha 
press  for  other  work.  He  was  for  such  user 
convicted  under  s.  23,  cl.  (1)  o;  the  Press  Act,, 
1910.  The  accused  having  applied  in  revision  : 
Held,  that  the  conviction  ouid  not  be  upheld  ; 
for  cl.  (1)  of  s.  23  only  covered  the  disobedi- 
ence of  an  order  under  s.  3  or  s.  5,  of  the  Press 
Act,  1910 ;  and  th*t  the  order  disobe>ed  was 
not  such  an  order.  EMPEROR  v.  PandU- 
RANG  BALKBISHNa  Path  ,K,  16  Bom    L  R.  87 

=  2   Bom.    Cp.    G.    186  =  15   Cr.  L  J.   297  =  23 

lad.  Cas   505. 

(3)— Ss.  4  {Exp.  II),  6,  17,  19- Question  to 
be  dicided — Arii  les  of  which  the  result  is  not 
to  atlny  excitement,   but  to  stir  up  frtsh  trouble 

—  Vernacular  Press  — Government  to  determine 
how  far  real  darig^r  arises  from  suJi  articles — 
Court's  fower  to  interfere— Application  for  in- 
terfe'tnce  to  be  reje.ted  or  accepted  as  a  whole. 

—  Under  s.  19  of  the  Press  Act,  the  question 
before  the  Chief  Court  would  be,  whether  tha 
Gavernment,  in  view  of  the  results  which  ara 
likely  to  follow  in  India  from  violent  agitation 
in  the  Vernacular  Press,  is  fairly  entitled  to 
take  exception  to  writings  in  the  Vernacular 
newspapers  in  India,  of  which  the  result  is  ndfc 
to  allay  excitement  but  to  stir  up  fresh  trouble. 
Where  it  appears  impossible  for  the  Chief 
Court  to  say  that  the  Local  Government,  with 
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which  the  respoosibility  rests  for  determining 
how  far  real  danger  arises  from  articles  of  the 
kind  io  question,  has  acted  wrongly  in  taking 
those  articles  as  ground  for  issuing  orders  of 
forfeiture,  it  will  not  set  aside  the  order  under 
s.  19  of  the  Act  Expressions  of  loyalty  used 
by  the  paper  in  previous  issuer  are  not  relevant 
as  an  excuse.  According  to  the  terms  of  s.  19 
of  the  Press  Act  it  is  not  open  to  the  Chief 
Court,  even  if  it  should  desire  to  do  so,  to  do 
anything  more  than  either  reject  the 
application  or  set  aside  the  order  of  forfeiture 
as  a  whole.  The  Court  can  make  no  discri- 
mination between  the  forfeiture  of  security  and 
the  additional  forfeiture  of  the  Press  which  is 
permitted  by  the  terms  of  s.  9.  GHULAM 
Qadir  Khan  V  emperor.  21t  P.L.R.  1914 
=  15  Cr.  L.J  493  =  24  Ind  Caa.  581  =  37  P.W. 
R.  1914,  Cr.  =  28  PR.  1914,  Cr. 

(i)-Ss.  4  (1),  8,  9,  25-Ss.  3  and  5  of  Act 
XXV  of  1967— X  of  1897,  s.  3  (21)  aiid  ('29)— 
Notice  when  need  not  contiin  specific  objectionable 
words  — No  right  to  show  cause  aqainst  notice 
under  s.  9  (2)  of  Act  I  of  19 10 -Tenth  of  alle- 
gations imm'tterial — Government  established  by 
law  in  British  India,  dtc,  defined — Forfeiture 
of  security  under  S  8  of  the  Act-  —  A  notice 
issued  under  S.  9,  Press  Act  (I  of  1910),  is  not 
defective,  simply  because  it  does  not  contain 
the  specification  of  the  words  alleged  to  be  ob- 
jectionable within  the  terms  of  s.  4  (1)  (c)  of 
the  said  Act,  if  full  particulars  as  to  the 
identification  of  the  objectionable  letter,  com- 
munication or  article  in  a  newspaper  are  given, 
as  the  letter,  communication  or  article  is  to 
be  considered  as  a  whole.  Tbe  question  whether 
the  objectionable  allegations  made  therein  are 
true  or  false  is  immaterial  in  the  proceedings 
under  a-  17  of  the  siid  Act.  All  that  the 
Court  is  to  decide  is  whether  the  passages  ob- 
jected to  are  of  the  nature  specified  in  s.  4  (1) 
of  the  Act.  Under  s  3  (21)  and  (29)  of  Act  X 
of  1897,  the  words  "  Government  established  by 
law  in  British  India  or  the  administration  of 
justice  in  British  India  "  do  not  apply  only  to 
the  Supreme  Government  of  India,  but  are 
equally  applicable  to  Local  Governments  such 
as  the  Government  of  the  N.W.  Frontier  Pro- 
vince. After  the  expiry  of  ten  days  from  the 
date  of  issue  of  the  notice  under  s.  9  Q)  of  the 
said  Press  Act,  the  declaration  made  by  the 
Publisher  of  the  Newspaper  under  s  5  of  Act 
XXV  of  1867  becomes  annulled,  whether  it  is 
served  or  not  within  those  ten  days,  as  the  Act 
does  not  provide  for  an  opportunity  being  given 
to  the  Publisher  for  showing  cause  against  the 
said  notice.  Kar^m  Chand  v.  Crown,  6  P. 
W.R.  1913,  Cr  =  l8  Ind.  Cas  347  =  14  Cr.  L.J. 
59  =  37  PL  R  1913  =  14  PR.  1913,  Cr.,  P.B. 
IR.,  36P  W.R  1914.  Cr.  =  210  P  L.R.  1914  = 
15  Cr.  L.J.  490  =  24  Ind.  Cas.  578.] 

(5)-Ss.  4,  12.  17.  19.  22~Whether  manda- 
tory or  directory  for  Local  Government  to  state 
grounds  of  opinion — Declaration  of  forfeiture  to 
be  conclusive  evidence  of  forfeiture — Declaration 
illegal— High  Court  cannot  question  legality  of 
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forfeiture,  Eigh  Court,  power  of — Press  Act, 
scope  of — Extension  beyond  criminal  law — Words 
describing  atrocities  committid  by  Christians 
upon  the  Mahomedans — Tendency  to  make  Maho- 
medans  hate  Christians,— The  provision  in  s.  12 
of  the  Press  Act,  1910,  that  the  grounds  of  the 
opinion  on  which  the  Local  Government  have 
acted  in  declaring  any  document  to  be  for- 
feited to  His  Majesty,  must  be  stated,  is 
mandatory  and  not  directory  ;  and  the  Legis- 
lature has  imposed  on  the  Local  Government 
an  imperative  obligation  to  state  the  grounds 
of  its  opinion.  A  notification  under  s.  12 
of  the  Press  Act,  was  to  be  efiect  that 
"  whereas  it  appeared  to  the  Local  Govern- 
ment that  a  certain  pamphlet  contained  words 
of  the  nature  described  in  s.  4,  sub-s.  1,  of  the 
Press  Act,  1910,  inasmuch  as  they  are  likely  to 
bring  into  hatred  or  contempt  certain  classes  of 
His  Majesty's  subjects  in  British  India,  there- 
fore, the  Government  declared  all  copies  of 
the  pamphlet  forfeited  to  His  Majesty."     Held, 

(1)  that  no  grounds  of  the  Local  Govern- 
ment's opinion  were  stated  in  the  notification, 
nothing  in  the  nature  of  a  fact  was  set  forth 
therein,  but  that  there  was  merely  a  citation  of 
those  words  of  the  section  which  were  invoked  ; 

(2)  that  the  citation  could  not  be  its  grounds  ; 
and  that  the  notification  was,  therefore,  in- 
sufficient and  defective  in  form  and  not  in  com- 
pliance witb  the  Act ;  (.3)  tbat  the  High  Court 
was  barred  under  s.  22  of  the  Act  from  question- 
ing the  legality  of  the  forfeiture  which  the 
notification  purported  to  declare.  The  provi- 
sions of  the  Press  Act  extended  far  beyond  the 
criminal  law.  A  pamphlet  may  not  be 
seditious  ;  but,  as  the  burden  of  proof  is  cast 
on  the  applicant,  if  he  cannot  establish  the 
negative  that  Act  requires,  his  application  must 
fail.  He  must  show  that  it  is  impossible  for 
the  words  in  the  pamphlet  to  have  the  tendency 
to  bring  into  hatred  or  contempt  any  class  or 
section  of  His  Majesty's  subjects  in  British 
India,  either  directly  or  indirectly  and  whether 
by  way  of  inference,  suggestion,  allusion,  meta- 
phor, implication  or  otherwise.  The  object  of 
the  writers  of  a  prescribed  pamphlet  was  to  put 
an  end  to  the  horrible  atrocities  which  they 
alleged  to  have  been  committed  by  the  Cristiaa 
Bilkan  States  on  Mahomedaos.  They  told 
Englishman  what  was  being  done  by  their 
fellow  Christians  and  appealed  to  thom  as 
Christians  to  stop  it.  In  conclusion,  the 
readers  were  informed  that  the  Government  of 
England  would  do  nothing  to  stop  the  outrages 
unless  forced  by  public  opinion,  Tnroughout 
the  whole  of  the  pamphlet,  the  outrages  men- 
tioned were  imputed  to  the  Allies  whose 
Christianity  was  constantly  referred  to  ;  and 
the  almost  avowed  object  of  the  pamphlet  was 
to  excite  the  indignation  of  Christians  in 
England  against  the  conduct  of  Christians  in 
Macedonia  so  as  to  induce  them  to  bring  it  to 
an  end.  Held,  tbat  the  pamphlet  would  bring 
into  hatred  tbe  unchristian  Christians  whose 
deeds  of  atrocity  were  described,  that  is,  it  was 
likely  to   make    Mahomedans  hate  Christians, 
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and  that,  under  s.  19  of  the  Press  Act,  the 
High  Court  could  not  set  aside  the  order  of 
forfeiture.  MAHOMED  ALI  v.  EMPEROR,  14 
Cr.  L  J  497  =  20  lod.  Cas  977  =  18  C.WN.  1  = 
41  C.  466.  [R..  15  Cr.  L  J.  590  =  210  P.L.R. 
1914  =  24  Ind.  Cas.  578  =  36  P.W.R.  1914,  Cr.] 

(6)— Ss  4  (1)  (cl,  17.  19.— PF/ioZe  tone  and 
nature  of  article  going  beyond  fair  comment — 
Oovernment  established  by  Law  in  Britisli  India 
includes  Local  Governments  — Court  mi  concern- 
ed with  motives  but  with  results— Prof e^ssions  of 
loyalty  on  other  occasions  immalertal. — Where 
the  whole  tone  of  an  article  in  a  newspaper  and 
the  n^iture  of  the  allegations  m*de  went  much 
beyond  any  legitimate  comment  on  the  action 
of  Government  and  was  directly  intended  to 
bring  Government  into  hatred  and  contempt. 
Held,  Ih^t  under  the  circumstances  the  Cbief 
Court  will  not  interfere  un^ier  s.  19  of  the  Press 
Act  with  the  order  of  forfeiture  of  security  made 
by  the  Government  in  respect  of  the  Press  pub- 
lishing the  newspaper.  Tde  terms  '  Govern- 
ment established  by  law  in  British  India  '  used 
in  8.4(1)  Ic)  of  the  Press  Act  include  Local 
Government  as  well  as  the  Government  of  India. 
(18  Ind.  Cas.  347  =  14  P.R  1913,  Cr.=6  PW. 
R.  1913.  Cr.=  l4  Cr.  L.J.  59  =  37  P.L.R.  1913, 
iJ.)  The  Court  is  not  fouoerned  with  motives, 
but  with  results.  Whatever  the  ostensible 
motives  for  an  article  in  a  ne^vspaper  may  have 
been,  if  the  effect  of  the  article  would  be  to 
excite  either  hatred  or  contempt  against  any 
class  or  section  of  the  subjects  of  His  Mijesty 
in  British  India,  the  Government  cinnot  be 
said  to  have  misapplied  the  Press  Act  in  forfeit- 
ing the  security  of  the  Press  publishing  the 
paper.  No  amount  of  professed  loyalty  on 
other  occasions  can  be  taken  as  nullifying  the 
probable  effects  of  the  violent  writings  contamed 
in  the  particular  articles  dealt  with  un-ier  the 
Press  Act,  and  the  order  of  forfeiture  must 
stand  or  fall  by  the  terms  of  those  particular 
articles.  GHULAMQADIR  KHAN  v.  EMl'EROR, 
210  P.L.R.  1914  =  38  P.W.R.  1914  Cr.  =  15Cp. 
L.J.  490  =  24  lad.  Cas.  578  =  27,P  R.  1914,  Cr., 
F.B. 

(7)— S.  5— See  No.  2,  supra. 

(8)— S.  6— See  No.  3,  supra. 

(9)  —  S.  8 — Order  for  security  if  revisable  by 
High  Court. — An  order  under  s.  8,  Press  Act, 
for  the  deposit  of  secuirty  by  the  Publisher  of  a 
newspaper,  is  not  revisable  by  the  High  Court. 
Aga  syed  Jalaluddin  Hassain  v.  King- 
Empbrob,  17  C  W.N.  1245  =  13  Cr  L.J.  145  = 
22  lad.  Cas.  721. 

(10)— S.  8— See  No.  4,  supta. 
(11)— S.  9— See  No.  4.  supra. 
(12)— S.  12— See  No.  5,  supra. 

(18)— S,  17 — "  Within  two  months  from  the 
date  of  such  order,"  meaning  of — Limitation  Act, 
igOS,  s.  5,  not  applicable. — The  words  "  within 
two  months  from  the  date  of  such  order "  in 
s.  17  of  the  Press  Act,  mean  within  two  months 
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from  the  date  of  the  order  of  forfeiture,  and 
cannot  be  read  as  meaning  within  two  months 
from  the  date  on  which  notice  of  tha  ord<ir  was 
served-  Under  this  Act,  the  r  raedy  given  is  by 
way  of  application  and  not  of  appeal,  and  in 
the  absence  of  any  specific  provision  in  the  Act 
giving  the  benefit  of  s.  5  of  the  Limitation  Act 
to  that  application,  it  is  not  in  the  power  of  the 
High  Court  to  extend  the  prescribed  period, 
even  if  the  Court  held  that  sufficent  cause  for 
delay   had     b-^en  established      MOULVI  ABDUL 

Haq  v.  Emperor,  126  P.L  R  i9l4  =  i5  Cr.L. 
J.  222  =  32  P  W.8  1914.  Cr.=22  Ind.  Cas. 
1006  =  16  PR.  1914  Cr.  SB. 

(14)— S    17  — See  Nos.  3,  5  and  6,  supra. 
(15)— S.  19— See  Nos.  3,  5  and  6,  supra, 
(16)— S.  2-2— See  No.  5.  supra. 
(17)— S   25— See  No.  4,  supra. 

Act  II  of  1911  'Patents  and  Desigis). 

(1)  — S.  'i  (5)  —Design  or  pattern  covering  whole 
goods — No  '  design  '  withm  the  terms  of  the 
section- See  Tr\DE  MARK,  8  S  L.R  39  =  15 
Cr.  L.J.  670  =  25  Ind.  Cas.  998. 

Act  y  of  1912  iPi'ovident  loaurance  Societies). 

(1)~S.  2,  sub-s.  (8),  ss.  6,  2\— Registration 
if  necessary  of  company  with  its  share  capital 
divided  into  shares. — A  company  under  the 
n^me  and  style  of  the  New  King  Insurance  Co., 
Ltd.,  w-is  started  for  the  purpose  of  carrying 
on  business  as  a  provident  insurance  society. 
Two  of  the  directors  of  the  company  ware 
prosecuted  for  having  failed  to  apply  for  registra- 
tion under  s.  6  of  the  Provident  Insurance 
Societies  Act  of  1912  and  thereby  having 
committed  an  ofleaoe  under  a.  21  of  the  Act. 
The  Chief  Presidency  Magistrate  acquitted  the 
accused  on  the  ground  that  the  c  impany  was 
one  which  had  its  share  capital  divided  into 
shares  and  the  provisions  of  the  Act  did  not 
apply  to  such  a  company  :  —  Held  (on  appeal  by 
the  Local  Government}.— Th-^t  the  Provident 
Insurance  Societies  Act  was  intended  to  prevent 
a  company  from  embarking  in  the  business  of 
life  insurance  unless  and  until  it  had  been 
registered  under  the  Act  and  s.  2,  sub- s.  (8) 
clearly  lays  down  that,  whether  the  society 
already  in  existence  is  a  corporate  company 
before  or  whether  its  share  capital  is  divided 
into  shares  or  not,  registration  under  the  Act 
is  necessary  before  business  can  be  carried  on 
under  the  conditions  laid  down  in  the  Act. 
Deputy  Superintendent  and  Remem- 
brancer OF  Legal  affairs,  Bengal  v. 
SlTAL  CHANDRA  fAL,  18  C  W.N.  1182.  (40 
0.  570,  B.) 

(2)— 8.  6  — See  No.  1,  supra. 

(3)— S.  21— See  No,  1,  supra. 

Act  YII  of  1913  (Companies). 

See  ACT  VI  OP  1882. 

8.  85  (2)— See  ACT  VI  OF  1882,  S.  74,   15  C. 
L.J.  380. 
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2.— Bengal  Acts. 
'Act  lY  of  1840  (Affrays,  Bengal). 
[REP.,  Act  XVII  OF  1862.] 
See  Act  XV  OF  J877,  Art.  47. 

(1) — Nature  and  effect  of  Migistrate's  deci- 
sion order  under— See  DISPUTE  AS  TO  POSSES- 
SION OF  IMMOVEABLE  PROPERTY,  1  Agra  1/0. 

{•I)— See   Evidence -General,  7    W.R. 

141. 

(3)— 8.  3  — See  BURDEN  OF  PROOF,  WR. 
F.B.  7,  I  Ind.  Gas.  O.S.  ao. 

'Act  I  of  1848  (Forgery,  Bengal). 
[Rep.,  act  xvii  of  i862.j 

(1) — Forgery  committtd  before  January  1st, 
186<J—  Pioieaure. — A  case  of  perjury  of  forgery, 
alleged  to  lave  been  ccmojittecl  in  a  case  befoie 
a  CjviI  Couri  before  the  Isi  January,  1862,  can 
be  dealt  wiih  only  under  the  Old  Procedure  Law 
(Act  I  of  1848),  according  to  which  thesancioa 
of  the  Court,  before  which  the  cffeoce  is  alleged 
to  have  been  cominitted,  is  nece.-s-iry  before 
criminal  proceedings  can  be  instituted.  In  re 
Radh.'^jeebun  Moostaffee,  5  W  R.  Cr.  8 
=  1  I..d.  Jur.  N.S.  97.      [F  ,  5  W.R.  Gr.  43] 

'Act  XI  of  1849  (Aokari,  Calcutta). 
[hEP.,  BEN.  ACT  VII  OF  1878  ] 
See  BEN.  ACT  XXI  OF  1856. 
Ste  Bom.  A-ct  V  of  1878. 
See  Mad.  act  III  of  1864. 
See  Mad.  act  1  OF  1886. 

(') — S.  9 — License  to  sell  liquor — Matter  con- 
cerning rtVttiue  — Jin i-^dic lion  of  High  Ccuit  — 
Under  s.  9  ot  the  above  Act  as  amended  by 
Berigal  Act.  Ill  of  l^li,  s.  1,  whenever  a  license 
was  granird  for  the  retail  sale  of  intoxicating 
liquors,  the  Collector  w^s  authorized  to  demand, 
such  fee,  tiix,  or  duty  .is  may,  from  time  to 
time,  be  fixed  wnh  the  sanction  of  the  Board 
of  Revenue,  or  a  fee,  tax  or  duty,  adjusted  or 
regulated  in  such  manner,  and  in  accordance 
with  such  rules  as  the  Beard  of  Revenue  might 
piescribe.  In  a  case  where  the  matter  related 
wholly  to  revenue,  it  was  held  that,  under  '21 
Geo.  HI,  c.  70,  s.  8,  the  High  Court  had  no 
jurisdiction  to  interfere  with  the  action  of  the 
Board  of  Revenue.  In  the  matter  of  AUDHUR 
Chundra  Shaw,  11  BLR.  250. 

Act  XYIII    of    1852  (Pleaders,    Lower  Pro- 
vinces). 

[REP.,  ACT  XX  OF  1865.] 

Ste  ACT  XX  OF  1865,  6  VV.  R.  Mis.  5. 

Act  XXXVII  of  1855  (Santhal  Parganas). 

[Short  title  given,    Act  I  of  i903, 

S.  6  ;  act  XI 7  OF  1870  ;  S.  1  REP.  in  PaRT, 
ACT  XII  OF  1891  ;  S.  3,  REP.  IN  P.^RT,  SS.  4, 
5  REP..  REG.  V  OF  1893.  SCHEDULE 
AMENDED,  ACT  X  OF  1857,  SUPPLEMENT- 
ED, BEG  V  OF  1893.  REP.,  ACT  XiV  OF 
1874  (WHEN    NOTIFIED).     SS-     1,     2    AND    3 


*  These  local   Acts   were 
Imperial  Legislature. 


passed    by    the 


2.— Bengal  <4cfs— continued. 

Act    XXXVII    of  1855    (Santhal   Parganas) 

—  Cui.ciuaed. 

DECLARED  IN  FORCE  IN  THE  SANTHAL 
PaRG-NAS,  Rfg.  Ill  OF  187-2.  S  3,  AS 
AMENDED  BY   REG.   Ill  OF   1899,  S.   3.] 

(I)— Act  XXXVII  0/  )855-.4/p'a;— Coneic- 
iion — Sonlhal  Pargannahs. — No  appeal  lies  to 
the  High  Court,  under  the  above  Act  frcm  a 
coDviclioD  by  the  Depuy  C-  mmissioner  of  the 
Sonthal  Pargannahs.  QUEEN  v.  BoYDONaTH 
MUKERJEE,  17  W.R.  Cr.  11. 

(2)— See  Crim.  Pro.  Code,  1898,  s.  526,  18 
C.  247. 

(3)— S  4  (1)  (Scheduled  Districts)— Sentence 
of  imprisonment— EtV.sio7i.—  Unotr  s.  4,  cl.  1, 
all  sentences  in  criminal  cases  are  final  ;  so 
that  an  order,  ui-der  the  Act,  sentencing  an 
accused  to  imprisonment  is  not  open  to  revision 
under  chapter  32  of  the  Cnm.  Pro.  Code,  1882. 
DULAR  DAT  RaI  v.  NLJABAT  HOSEIN,  12  C. 
536. 

*  Act  XXI  of  1856  (Abk&ri,  Bengal). 

[REP.  (EXCEPT  IN  Bengal,  Eastern 
Bengal  and  assam;,  act  X  of  is7i;  (iN 
Bengal  and  assam;,   Ben,    act   VII   of 

1878.] 

See  BEN.  ACT  XI  OF  1349. 
See  BOM,  ACT  V  OF  1878. 
Set  Mad.  act  III  OF  1864. 
See  Mad.   ACT  I  OF  1886. 

{1)—Realizitionof  fine— Act  VIII  o/ 1869— 
Crim.  Pio.  Code  (1861;,  s.  61. — The  provisions 
of  6.  61,  Cum.  Pro.  Code,  1861,  did  not  apply 
to  fiiits  imposed  under  the  Act ;  such  fines 
cannct  be  levied  by  distress  and  sale  of  the 
offender's  property.  QUEEN  v.  JUNGLI 
Beldur,  8  B.L  R.  App.  47. 

(ij  — Cultivation  o]  ganja,  if  offence. — Culti- 
vation of  g-iuji  without  a  license  is  not  punish- 
able under  this  Aco.  POLICE  v.  MILAN 
Dhobi,  Colm   Dig.  C.^ira.  No.  2,  1871. 

(3)— ^ciXXI  of  1^56— Abetrnent— This  Act 
contains  no  provision  for  the  punishment  of 
abetment.  QUEEN  v.  KULLIMOOUDEEN,  7 
W.R.  Cr.  53. 

(4)  —  Power  of  Magistrate — Fine  undsr  the 
Act.  —  A  Magistrate  may  impo-e  a  fine  exceeding 
R3.  1,000  under  the  above  Act,  s.  22  of  the 
Cnm.  Pro,  Code,  notwithstanding.  QUEEN  v. 
SURROOP  ChunDER  DutT,  7  W  R    Cr    29. 

(5)—  Livy  of  Urns  and  forfritures — Simultane- 
ous imprisonment  and  distress  The  provisions 
of  s.  61,  Cnm.  Pro.  Code,  1861,  as  amended  by 
Act  Vil  of  1869,  are  not  applicable  to  fines  and 
forfeitures  under  the  Act,  so  as  to  allow  of 
imprisonment  and  distress  going  on  simultane- 
ously. Government  v.  Junglee  Beldar, 
17  W.R.  Cr.  7. 

{6)  — Effect  of  Act  X  of  1871.— This  Act  has 
not  been   repealed,    so   far  as  it   relates  to  the 
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2.— Bengal  Acts — continued. 

Act  XXI  0(1856  (Abkari,  BeagSil)— continued. 

Lower  Provinces  of  Bengal,  by  Act  X  of  1871. 
Queen  v.  Khettar  Nath  Shaha,  22  W.R. 
Cr.  31. 

(7)-  Oanja  sale  in  excess  of  license — Respon- 
sibility ol  owner  of  shop. — Where  a  sale  of  an 
excess  quantity  of  ganja  took  place,  and  the 
man  effecting  the  sale  pleaded  that  he  was  only 
a  servant,  while  the  owner  contended  that  be 
did  not  conduct  the  shop,  and  gave  no  a".thority 
tohisFervant  to  sell  ganja  in  (xcess  of  his 
license,  held,  that  the  owner  of  the  shop  was 
responsible  frr  the  offence  cotDmitted,  and 
liable  to  the  fine  which  had  be^n  imposed  on 
him.  Queen  v.  Sristidhur  Shaha,  25  W. 
R.  Cr.  42. 

(8) -Act  XXI  on856.  s.  38— Rfvocation  of 
licmse. — According  to  s.  38,  Act  XXI  o(  l856, 
a  person  whose  license  bas  not  been  rtcalled, 
cannot  be  cor.vinted  under  p.  50.  In  the  case 
of  RamDASS,  16  WR.  Cr.  59. 

(9)— S,  ^Z—  Ahknri  licenses.— JJndet  the 
above  section  only  persons  holding  licenses,  and 
not  their  servants,  are  subject  to  the  penalties 
specified  in  the  section.  QUREN  v.  RAM 
KISHEN,  8  WR.  Cr.  4.     [iS.,  25  W.R.  Cr.  42.] 

(10)  — S.  43—  License —  Liquor—  Agent. — 
Where  a  person  sells  liquor  in  contravention, 
and  under  color  of,  a  license  which  stands,  not 
in  h)s  own  name,  but  in  that  of  the  persin  for 
whom  he  is  the  recogniz  d  agent,  he  c<innot  be 
allowid  to  evade  the  provisions  of  s.  43  by 
setting  up  that  it  is  not  a  license  to  himself. 
In  re  ISHUR  CHUNDER  ShahA.  19  W.R.  Cr. 
34.  [F.,  8  C-  207,  9  C.  847  ;  R.,  17  0.  566, 
2  Bom.  L.R.  663  ;  Expl  ,  29  C.  606,  P.B.] 

(lO-a)— Ss.  48a7!d51 — District  in  whichacre- 
aqe  on  popty  culitvdtwn  had  bten  inlrouuced — 
Vnlictn  ed  vendors. — The  prohibition  of  the 
possession  of  opium  by  other  than  license! 
vendors  contained  in  s.  51  was  held  not  to  be 
in  force  in  districts  in  which  an  acreage  on 
poppy  cultivation  had  been  introduced  ;  held 
also,  that  s.  48  applied  to  such  cases  ;  but  that 
the  provision  of  the  latter  section  which  made 
it  an  f  Sence,  for  a  person  authorized  to  supply 
licensed  vendors,  lo  sell  opium  to  any  person 
other  than  a  licensed  vendor  was  applicable  to 
such  area.    MAYA  v.  CROWN,  14  P.R   1869,  Cr. 

(11)  —  Ss.  48  and  90 — Ahkari— Country-spirit, 
— To  warrant  a  conviction  under  s.  48,  the 
accused  must  have  manufactured  some  country- 
spirit  made  by  the  native  process  of  distillation 
as  described  in  s.  90  of  the  Act,  or  they  must 
have  sold  spirituous  or  fermented  liquors  or 
intoxicating  drugs.  QUEEN  v.  KOYLASH 
BOONA,  22  W.K.  Cr.  8. 

(121— jS.  iQ—  Offences,  convections  for  which 
are  allowed  bj^  confiscation,— Summary  trial — 
Crim.  Pro.  Code  (Act  X  o/  187'^).  s  222  =  s.  260 
0/  the  present  Code. — Where  fine  is  prescribed 
as  a  punishment  for  an  offence,  and  confisca- 
tion of  the  accused's  property  follows  as  a 
consequence,  the  fact  that  such  confiscation 
follows  cannot  alter  the  nature  of  the  case  as 
regards  the  mode  of  trial  that  may  be  adopted, 


2.— Bengal  4c/s- continued. 

Act  XXI  of  1856  (Abkari,  B^ngiA)— concluded, 

(e.g  ),  an  offence  under  s.  49,  Act  XXI  of  1856, 
which  is  punishable  with  fine,  can  be  tried 
summarily,  though  confiscation  follows  the 
sentence  of  fine    as    a    necessary   con»-equence. 

Empress  v.  Baidanath  Das,  3  C.  3fc6  =  l 
C.L.R    442. 

{\2-a)—Ahk(iri  Law.— S.  51  of  Act  XXI  of 
1856  (Abkari  Law)  which  prohibits  the  p' s^f s- 
sion  of  more  than  5  tolas  weight  of  opium  by 
any  person  other  than  a  licens^d  vendor,  has 
no  effect  in  districts  of  the  Purjab  in  which  aa 
acreage  duty  on  poppy  cultivation  has  been 
introduced.  CROWN  v.  GOLAB  SiNQH,  35  PR. 
1867.  Cr. 

(i3)  — S.  53 —  Opium  —  Fossessicn. — Where 
opium  was  found  in  the  possession  of  a  person 
who  was  a  servant  of  the  accused,  and  who 
alleged  that  he  obtained  it  from  the  accusea's 
wife  who  bought  it  from  an  opium  cultivator, 
it  was  held  that  the  accused  couid  not  be  con- 
victed under  this  section  as  it  had  net  been 
shown  thit  the  purchase  by  his  wife  was 
authorized  by  the  accused,  and,  therefore,  her 
possession  of  the  opium  or  that  of  the  servant 
could  not  be  considered  as  the  j'osseesion  ol  the 
accused.  QUEEN  v.  GUNHSH  Mana,  20  W.R. 
Cr.  54. 

(14)— S.  90 -See  No.  11.  supra. 
*  Act  XXI  of  1857  (Howrah  Offences). 

[SHORT    TITLE    GIVEN,    ACT    I    OF    1903  ; 

Title,  prkamble,  s    i  and  sch  rep.  in 

PT,,  act  XVI  OF  1S74;  S.  54  HEP.  IN  PT., 
S.  58  REP.,  ACT  XII  OF  1891 ;  SS  25— ::l2,  38, 
40—45.  47—50  REP.,  BEN.  ACT  V  OF  1876; 
SS.  4—6,  8,  9,  16,  17,  24,  83-37.  39,  46  REP., 
BEN.  ACT  III  OF  l!584  ;  8.  59  AM.,  BEN.  ACT 
III  OF  1^97,  S.  3;  SS.  54,  67,  59  REP.  IN  PT., 
S.  55  REP,,   Act  1  OF  1903.] 

(1)  S.  2  {])  — Suburbs  of  Calcutta— St-^ticn  of 
TJowrah — Order  and  good  g(  vernment—  Rtason- 
able  suspicion — Accus  d  found  to  be  t't  possession 
of  ctment— No  evidence  th  t  cement  massing 
from  complainant' spreinises — Penal  Code,  s,  411 
—  Difference  between  s.  411  and  s  2,  cl.  1  of  Act 
XXI  cf  18bl  — Stolen  article- Pos'^ession.— The 
accused  was  convicted  for  being  in  possession  of 
a  certain  quantity  of  cement ;  and  because  there 
was  a  heap  of  cement  lying  on  tbe  prem'ses  of 
the  East  India  Rtilwny  Company,  at  L  and 
because  the  accused  was  a  mxistry  in  tbe  employ 
of  tbe  Company  at  L  ,  it  was  assumed  that  the 
cement  w-is  stolen  from  the  Company.  Held, 
that,  in  the  absence  of  any  evidence  that  shortly 
or  immediately  previous  to  the  finding  of  the 
cement  in  the  possession  of  the  accused,  a  quan- 
tity of  cement  belonging  to  the  Company  had 
been  missing,  there  could  not  be  any  reasonable 
suspicion  which  would  bring  the  case  within 
s.  2  of  Act  XXI  of  1857.  The  only  difference 
which  s  2  of  this  Act  makes  between  an  offence 
under  this  Act  and  one  under  s.  411.  Penal 
Code,  is    that   it  is  not  necessary   under   this 
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2.-  Bengal  >4c<s— continuad. 

Act  XXI  of  1857  (Howrah  Offences)— cZti. 

Act  to  offer  proof  that  the  stolen  property  has 
been  in  the  hands  of  a  third  person  who  actually 
stole  it,  as  is  the  case  under  s  411.  ABDUL 
Karim  v.  Emperor,  13  Cr.  L.J.  492  =  15  Ind, 
Caa.  492. 

(2)— S.  12— i?MZes  und^er  the  Act.— This  Act 
not  beiLg  in  force  in  the  Punjab,  the  conviction 
of  an  accused  under  the  above  section  was  held 
to  be  illegal.  ALI  HASSAN  v.  KING-EMPEROR, 
17  PR.  1905,  Cr.  =  29  P.L.R.  1905  =  2  Cr  L.J. 
185. 

Act  II  of  1858  iPort  Dues,  Cuttack). 

[Rep.,   act  XII  OF  1875.] 

8.    28— See    ACCOMPLICE  —  ACCOMPLICE, 

Evidence— Necessity  for  Corrobora- 
tion, 5  W.R.  Cr.   11. 

*  Act  Xof  18S9  (Rent). 

[Short  title  given,  Act  I  of  1903  ;  s. 
37  REP.,  ACT  XXXVI  of  1860  ;  SS.  26,  40,  74, 
79,  86,  150,  162  REP..  BEN.  ACT  VI  OF  1862  ; 
S.  71,  REP.  IN  PT.,  S  149  REP  ,  ACT  XX  OF 
1865;  SS  15.  19,  120,  146,  161  REP.  IN  PT.. 
ACT  VII  OF  1870  ;  SS.    1,  167  SEP.,   ACT  XIV 

OP  1870  ;  Forms  e,p.  in  Sch.  rep.,  actXII 

OF  1891;  SS.  3.  15,  28,  29,  32,  33.  163,  168  REP, 
INPT.,  SS.  136,  151  AM.,  ACT  I  OF  1903;  REP. 
(IN  THE  CHOTA  NAGPUR  DIVISION,   EXCEPT 

the  m.'vnbhum  district),  bom.  act  i  of 
1879;  Rep.  (in  the  Manbhum  District), 
Ben.  act  VI  OF  I908  when  and  where 
notified  ;  Rep.  in  Eastern  Beng.^l  and 
locally  in  (bengal),  act  viii  of  1885; 
Rep  IN  PT.  (IN  Agra),  act  XIV  of  1863,  s 
5  ;  Rep.  (in  agra,  except  certain  areas). 

Act  XVlIl  OF  1873  ;  REP.  (IN  CENTRAL  PRO- 
VINCES AND  THE  SAMBALPUR  DISTRICT), 
ACT  IX  OP  1883.] 

See  Ben.  ACT  VIII  OF  1869. 

(1) — Appeals  agardst  decrees  and  orders  made 
by  Deputy  Collector. — Appeals  against;  decrees 
and  orders  made  by  a  Deputy  Collector,  acting 
under  the  provisions  of  Acb  X  of  1859,  ordi- 
narily lie  to  the  Collector,  and  not  to  the 
District  Judge.  SHAMACHaran  DaS  v.  KASI 
Naik,  23  C.  971 

(2)— S.  U5  —  See  BEN.  ACT  VIII  OF  1869, 
10  W.R.  Cr.  46  =  2  B.L.R.  S.N.  4. 

*  Act  XXII  of  1860  (Chittagong  Hill  Tracts). 

[REP.,  Reg.  I  OF  1900.] 

(1)  —  S.  1 — Appeals  from  conviction  of  offences 
within  Chittagong  Hill  Tracts— Jurisdiction  of 
the  High  Court.  — By  Act  XXII  of  1860,  s.  1, 
the  tracts  of  country  described  in  the  schedule 
to  the  Act  and  known  as  Chittagong  Hill 
Tracts  are  removed  from  the  jurisdiction  of  the 
existing  Civil  and  Criminal  Courts.  Con.se- 
quently,  the  High  Couro  has  no  jurisdiction 
10  bear  appeals  in  respect  of  senteuces  passed 
on  conviotioQ  of  ofiences  committed  in  those 
districts.  QUEEN-EMPRESS  v.  SONAl  MUGH, 
27  G.  654. 

•  These  local  Acts    were    passed  by     the 
Imperial  Legislature. 


2.  — Bengal  /4 crs— continued. 

Act  IX  of  1862  (Registratioa  of  Deeds). 

[Rep.,  Ben.  act  II  of  1865] 

(1)  —  Mohurrir —  Public  servant, — Money, 
in  the  shape  of  fees  paid  by  parties  bringing 
deeds  for  registry  and  received  by  a  mohurrir 
appointed  under  Bengal  Act  IX  of  1862  would 
be  money  entrusted  to  the  Mohurrir  as  a 
public  servant.  QUEEN  v.  DWARKANATH 
Ghose,  20  W  R.  Cr  49. 

(2)— See  PUBLIC  SERVANT,  SO  W.R,  Cr.  49. 

Act  III  of   1863  (Transport  of    Native    La- 
bourers). 

[Rep.,  Ben.  j^ct  II  of  1870.] 

(1)  —Special  laiv — Punishment-  Fine — Sub- 
Magistrate  of  the  first  class.  — A.  Sub-Magistrate 
of  the  first  class  has  power  tio  deal  with  the 
case  of  an  offence  provided  for  by  a  special  law, 
as  the  above  Act,  when  the  punishment 
awardable  is  six  months,  fine  and  fine  only. 
S.  67  and  not  s.  65,  I. P.O.,  is  applicable  to  such 
a  case.  In  the  matter  of  CHUNDER  PERSHAD 
SINGH.  10  W  R.Cr.  30. 

Act  VI  of  1863  (Calcutta  Municipality). 

[Rep.,  Ben.  Act  iv  of  1876.] 

(1) — Construction  of  Act — Right  of  way. — The 
words  "lands,  walks,  gaDgwa,ys,  or  other 
thoroaghfares  "  must,  incase  of  obstruction,  be 
restricted  to  mean  those  spaces  over  which  the 
public  by  consent  or  dedication  of  the  owner, 
enjoy  the  right  of  passing  and  re-passing  for 
market  purposes.     JUSTICES  OP  THE   PeaQE 

for  the  Town  of  Calcutta  v.  Maha- 
rane  of  Burdwan,  1  Ind.  Jur.N.S,  102. 

(2) — Conviction  of  owner  of  bazaar  for  permit- 
ting obstruction.— in  cider  that  a  conviction 
may  be  sustained  against  the  owner  of  a  bazaar 
under  bye-law  7  of  the  above  Act,  it  must  be 
shown  that  he  actually  permitted  an  obstruc- 
tion in  the  paths  of  the  bazaar.  JUSTICES  OF 
THE  Peace  for  the  town  of  Calcutta 
v.  Hera  Lall  Seal,  Bourke  O.C.  412. 

(3) — S.  18 — Duties  of  Justices  of  the  Peace 
for  the  Town  of  CalctUla — Supplying  tanks  for 
ivater.  —  Where  tbe  Justices  had  closed  a  tank 
for  the  purpose  of  coDstruciing  in  its  place  a 
different  meaus  of  water  supply,  a  mandamus 
was  issued  directing  the  Justices  to  maintain 
the  tank  and  supply  it  with  water,  or  to  substi- 
tute another  tank  in  its  place  and  supply  that 
with  water.     QUEEN  v.    JUSTICES    OP  THE 

Peace  for  the  town  of  Calcutta,  2  Ind. 
Jur.  N.S.  182. 

(4)-Ss.  151,  226,  229  and  230— Liability  of 
Justices  for  compensation  for  damage  in  making 
sewers,  etc. — Negligence — Amount  of  damages 
Writ  of  mandamus.  —  JUSTICES  OF  THE 
PEACE  FOR  Calcutta  v.  Oriental  Gas 
Company,  8  B.L.R.  433=  17  W.R.  364. 

(5)— S.  200  — V/ar rant  for  secarch  and  seizure 
— Jurisdiction  of  Chairman  of  Justices — Proce- 
dure.— The  above  Act  does  not  empower  the 
Chairman  of  the  Justices,  as  such,  to  issue  a 
warrant  under  s.  200;  such  a  warrant  must  show, 
on  the  face  of  it,  that  the  Justice  issuing  it  had 
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2.—  Bengal  Acts — continued. 

Act  VI  of  1863  (Calcutta  Municipality)— c2cZ. 

jurisdiction;  the  application  under  tbe  section 
must  be  reduced  to  writing  ;  the  evidence  taken 
therefrom  must  be  recorded;  and  notice  must 
be  given  to  the  party  proceeded  against.  DAY 
AND  Co  V.  Justices  for  the  Town  of 
Calcutta,  Bourke  O.C.  232. 

(6) — S.  226 — Suit  against  Justices  for  damage 
in  repairing  drains — Contractor  s  -  Negliqe^ice — 
Cause  of  action — Notice  of  action.  — ULLMAN  v. 
Justice  of  the  Peace,  8  B.L  R.  265.  [R., 
34  0.  257  =  5  C.L.J.  148,  17  B.  307.] 

(7)-S.  226— See  No.  4,  supra. 

(8)— 8.  '229— See  No.  4,  supra. 

(9)— 8.  230— See  No.  4,  supra. 

Act  III  of  1864  (District  Municipal  Improve- 
ment)- 

[Rep.,  Ben.  act  V  of  1876. j 

(1) — Power  of  Municipal  Commissioner  to 
close  or  divert  public  highways. — Act  III  of 
1864,  which  vests  public  highways  iu  Munici- 
pal Councillors,  does  not  empower  them  to  step 
up  or  divert  such  public  biehways.  JODOO 
NATH  v.  BroJO  Nath,  1  J.G.  13. 

(2)  -Land  let  to  tenants  by  ovmer — His  liabi- 
lity.—  When  the  owners  his  lot  the  land  to  ten- 
ants, then  for  the  filthy  condition  of  that  land 
the  owner  is  not  liable,  but  the  occupiers. 
Queen  v.  Parbutty  ohurn  Sircar,  2  W. 
R.  Cr.  57 :  Queen  v.  Brojo  Lall  Mitter, 
8  W.R.  Gr.  45. 

(3) — Public  highways  —  Poioers  of  Munici- 
pality.—The  faot  ihHt,  under  Act  III  of  1861 
(B.C.),  public  highways  are  vested  in  the 
Municipality  does  not,  ipso  facto,  empower 
it  to  stop  up  or  divert  them.  EMPRESS  v. 
BROJONATH  Dey,  2  C.  425. 

(4)  — Ss.  6,  79 — Poimr  of  Mitnicipal  Commis- 
sioners to  administer  oath — Order  to  close  burn- 
ing ground, — As  every  Municipal  Commissioner 
is  vested  by  s.  6  with  the  powers  of  a  Magistrate 
under  s.  23  of  the  C rim.  Pro.  Code,  1872,  such 
Commissioner  is  authorised  to  administer  an 
oath,  if  the  purposes  of  the  Act  require  that  he 
should  do  so.  Brindaban  Chunder  Roy 
and  others  v.  Chairman  and  Vice- 
Chairman  of  the  Municipal  Commis- 
sioners of  the  town  of  Serampore.  19 
W.R.  309.      ID.,  25  C.  425.1 

(5)— S.  19— Municipal  Act  (HI  o/lS64),  B. 
C. — Excavation  of  tank— Permission  for  Discre- 
tion o)  Chairman  ol  Municipality. — Where  the 
Chairman  of  the  Municipality  of  Howrah, 
acting  in  the  bona  fide  exercise  of  the  discretion 
vested  in  him  under  s.  19  of  the  Bje  laws  of 
the  Howrah  Municipality  framed  under  the 
Bengal  Municipal  Act  (III  of  1864),  refuses 
permission  for  the  excavation  of  a  tank,  held 
that  the  Civil  Courts  had  no  power  to  interfere. 
Bhyrub  Chunder  Banerjee  v.  Mr.  G.  E. 
MAKGILL,  17  W.R.  215. 

(6)— S.  21— Warrant  of  arrest— Chap.  XV, 
Crim.  Pro.  Code  (1861).— A  Magistrate  or 
Municipal  Commissioner  has  no  power  to  issue 
a  warrant  for  the  arrest  of  a  person  who  may 
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Act  ill  of  1864  (District  Manicipal  Improve- 
ment) — continued. 

have  failed  to  appear  on  a  summons  to  answer 
a  charge  under  the  above  section,  for  using  the 
premises  as  a  straw  or  wood  depot  without  a 
license.  The  provisions  of  Chap.  XV  of  the  Code 
of  Criminal  Procedure,  1861,  are  not  applicable 
to  oSences  under  the  Act  hire  BiSSESSUR 
Chatterjee,  16  W.R.  Cr.  1. 

(7)  — S.  57 — Obstruction  of  drain  by  tree  blown 
down. — The  obstruction  of  a  drain  by  a  tree 
blown  down  by  a  cyclone  was  held  not  to  be  an 
obstruction  within  tbe  meaning  of  the  above 
section.  That  section  refers  to  some  obstruc- 
tion raised  purposely  by  a  party.  ANONYMOUS, 
3  W.R.  Cr  33. 

(8)  --S.  bl  — Blocking  tip  private  drain. — The 
Municipal  authorities  have  no  power  under  the 
above  Act,  to  impose  a  fine  on  a  person  for 
blocking  up  a  drain  which  is  not  shown  to  be 
public  property,  or  along  the  side  of  any  high- 
wav.  In  re  Bani  MADHUB  BANERJI,  14 
W.R.  Cr.  23. 

(9)  — S.  63 — Right  to  pull  down  ruinous 
house  -  Notice  of  action. — Under  the  above 
section,  if  Municipal  Commissioners  deem  a 
house  or  a  building  to  be  in  a  ruinous  state, 
they  may.  after  the  notice  prescribed  by  that 
section,  cause  the  same  to  be  taken  down. 
GOPEE  KTSHEN  GOSSAIN  V.  MR.  W.  H.  RY- 
LAND,  9  W.R.  279. 

(10)  — S.  C3  — Bye-law  of  Municipality — Roofs 
with  inflammable  ryiattrial. — A  bye-law  made 
by  the  Howrah  Municipality  in  the  exercise  of 
the  authority  vested  in  it  by  s.  83,  forbidding 
the  erection  or  renewal  of  the  external  roof  and 
walls  of  buildings  with  inflammable  materials, 
was  held  to  forbid  the  renewal  even  of  the 
portion  of  the  roof  with  such  material.  CHAIR- 
MAN OF  THE  HOWRAH  MUNICIPALITY  v. 
MONTANEE  BEWAH,  24  W.R.  Cr.  70. 

(11) — Ss  65  and  66— Nuisance — Prospective 
fine. — In  a  case  in  which  the  accused  was 
convicted  of  a  nuisance  under  s.  66,  Act  III 
(B.C.)  of  1864,  and  sentenced  to  pay  a  fine  of 
Rs  10,  and  further  fined  Rs.  2  a  day  for  every 
day  the  nuisance  continued  unabated,  the  High 
Court  (following  a  precedent  cited)  set  aside 
only  so  much  of  the  order  as  inflicted  the  fine 
prospectively.  CHAIRMAN  OF  THE  MUNICIPAL 
Commissioners  for  the  Suburbs  of 
Calcutta  v.  Annesuddeen  Meah,  20  W. 
R.  Cr.  64  =  12  8  L.R  App.  2.  (18  W.R.  Cr. 
44,  D.)     [F.,  25  W.R.  Cr.  6.] 

(12)— S.  66— See  No.  11,  supra. 

(13) — S.  67—^1^6  for  suffering  premises  to  be 
in  filthy  state— Oivners  and  occupiers. — Where 
a  land  was  occupied  by  tenants  and  the  owner 
lived  in  another  district,  and  there  was  nothing 
to  show  that  he  suSered  the  land  to  be  in  a 
filthy  state,  the  imposition  of  a  fine  on  the 
owner  would  not  be  a  proper  exercise  of  the 
discretion  given  under  the  above  section. 
Queen  v,  Dwarkanath  Hazra,  8  B.L.R. 
App.  9  =  16  W.R.  Cr.  70. 
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2.— Bengal  A cfs— continued. 

Act  III  of  186i  (District  Municipal  Improve- 
raeat) — continued, 

(14)— S.  67 — Allowing  ground  to  remain  in 
filthy  ^ta'e.—l^  is  no  valid  excuse  for  a  man, 
who  IS  bound  by  law  to  keep  his  ground  clean 
to  say  "  I  did  not  m  ike  it  dirty,  but  somebody 
else  did  "'  The  owner  of  the  ground  is  liable 
under  the  above  section  whether  hi?  ground 
wis  maile  dir^v  by  him=!elf  or  by  somebody 
else.     ANONYMOUS.  3  W.R   Cr    33. 

(151— Ss.  67,  7?!— O'nissiou  to  rUar  av^ay 
junijle — Power  of  Magis'rat".  as  Municioal  Com- 
missioner — In  this  case  upon  a  notice  being 
served  on  a  party  under  s.  73,  he  did  not  cbooae 
to  clear  awav  the  j'ligle  referred  to.  Heli.  it 
was  onen  to  the  Jligistr^te,  as  Commissioner 
of  the  Muiicioality,  either  to  clear  the  jungle 
at  the  exp'-nse  of  the  partv  in  possps^ion  or  to 
inflict  a  fin'^  mdar  s  67.  hi  the  mi'ter  of 
GOPBE  KISHEN  G0SS\IN   21  W.R    Or.  79 

(161— s.  68  -Se'  Revision— Question  of 

FACT,  17  W  R   Cr.  58. 

(171  — S.  73— ExDense  of  cleiriyig  awny 
jungle aft^r  notice  to  defendant. — The  Munif^ipal 
Commissioners  are  entitled,  under  the  above 
section,  to  recover  from  the  defendant  the 
expense  of  clearine;  away  any  jungle  wbi'^h  they 
found  on  his  land,  uoon  his  failure  after  the 
notice  to  clear  it  himself  within  the  time 
sneoifi-^d  in  the  noti-e-  LORD  ULTCK  BROWNE, 
H.  V.  WOMESH  CHUNDER  ROY,  7  W.R.  213. 

(17-a)— S,  73— See  No.  15,  supra, 

(l8i — S  77 — Ni'ice  of  action — Suit  against 
Municipal  Com-ni'isirinei's.  —  A  notice  of  action 
against  Municipal  Commissioners  is  absolutely 
necessary  unfler  the  above  section.  A  notice  of 
objection  to,  ani  demind  for,  a  reconsideration 
of  the  or-ler  cimolained     of    is   not    sufficient. 

abhoyan\th  rose  v.  chairman  and  the 
Deputy  Chairmxn  op  the  Municipal 
committee  of  kishnagar,  7  w.r,  92. 

(19) — S.  17  —0  nission  to  take  out  license. — 
The  accused  was  charged  for  not  taking  out  a 
license  for  a  wood  yard.  He  pleaded  that  the 
yard  had  been  in  existence  prior  to  1864.  Held, 
that  the  Mtgistrate  was  wrong  in  refusing  to 
inquire  in'o  the  allegation  as  to  the  existence  of 
theva'-l  orior  to    1864.     ChmrmAN    OF  THE 

Municipal  Commissioners  fop.  the 
Suburbs  of  (Calcutta  v,  Umbica  Churn 

MOOKERJEE,  15  W.R.  Cr.  8i, 

(■20i — S  77 — "Vsnig  premises  "  far  offensive 
trades  — The  words  "  uses  any  premises  "  in  the 
section  m-^ans  using  and  employing  the  premi- 
ses as  a  place  for  the  carrying  on  of  the  offen- 
sive trades  mentionel  in  that  section.  MUNI- 
CIPAL Commissioner  for  the  Suburbs  of 
Cat,C(tttav.  Zamir  Shaikh  and  others, 
16  W.R  Cr.  4. 

(21)  — S.  77 — Burning  bricks  for  private  u^e, 
— This  seciinn  refers  to  the  burning  of  bricks 
for  trading  purposes.  It,  does  not  refer  to  cases 
where  bricks  are  made  for  the  particular  use  of 
the  person  burning   them  ;  such  persoa  need 
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Act  III  of  1864  (District  Municipal  Improve- 
ment)—conc/wrfed. 

not  take  out  a  license  for  that    purpose,     SRI 
Ram    CHUNDER    HALDAR    V.    CHMRMXN    OP 

THE  Howrah  Municipality,  20  W  R.  Cr. 
65. 

(•221 — S  79 —  Scope  of  section — Closing  burn- 
ing qrou-id — Interference  by  Mun'.cioali'y — Pro- 
ceedings U'lder  Act  —  Reports  by  medical  mtn. — 
This  section  does  not  authorise  Municipal 
Commissioners  to  close  a  burning  ground  which 
has  been  used  for  very  mtny  years,  merely 
becaU'^e  they  think  that  the  burning  of  dead 
bodies  is  offensive.  It  allows  them  to  interfere 
only  when  it  shall  appear  to  them  upon  the  evi- 
dence of  cimpetent  persons  that  any  burning 
ghat  cit  ground  is  in  such  a  state  as  to  ba 
dangerous  to  the  health  of  persons  living  in  the 
neighbourhood  thereof.  [D.,  25  C.  125.] 
Regular  reports  signed  by  Medical  men  would 
constitute  evidence  within  the  meaning  of  the 
above  section.  A  proceeding  taken  under  s.  79 
is  not  a  judicial  proceeding,  and  the  evidence 
referred  to  therein  mvans  evidence  without 
oath.  BRINDABUN  CHUNDER  ROY  v.  CH  \IR- 
M\N  AND  VfCE-CHAIRMVN  OF  THE  MUNICI- 
PAL COMMISSIONHiRS  OF  THE  ToWN  OF 
SERAMPORE.  19  W.R.  309. 

(23)— S.  79— See  No.  4,  supra. 

(24)— S.  87— See  JUDICIAL  OFFICERS, 
LIABILITY  OF,  13  W.R.  340. 

Act  Y  18S4  (Canals). 

[S.  19  REP.  ACT  XII  OF  1873.    PREAMBLE, 

ss.  1,  2,  3  REP   IN  PT.,  s    17,    Schedule 

URP  ,   ACT    I    OF     1903.      Rep.     (IN     ASSAM), 
ACT  V  OF  1897.] 

(1) — Conviction,  when  sustainable,  under  the 
Act.  —  A  conviction  cannot  be  had  under  the  Ao6 
unless  it  is  charged  and  proved  that  the  ac.us- 
ed  wlfuUy  oostructed  the  navigttion.  QUEEN 
v.  KaLIL;  11  W.R.  Cr.  13  =  2  B.L.R.A  C  23. 

(?)-S.  16- See  OBSTRUCTING  NAVIGA- 
TION, 2  B.L.R.A.C.    23  =  11  W.R.  Cr.  18. 

Act  YII  of  1851  (Salt). 

[\M.  AS  TO  JURISDICTION  OF  MAGISTRA- 
TES BEM  act  I  of  1873  AM.  .IN  HENGAL) 
AS  TO  REFBR"3NCES  TO  POLICE  ACTS.  BRN. 
act  I  OF  IS73  SS.  2,  42,  AND  SOH.  REP  , 
ACT  Xlt  OF  1873.  S  9  REP  ,  Act  XII  OP 
18Ht2  Ss  3,  40  REP.  IN  PT.,  SS.  35,  36  REP., 
ACT  I  OF  1903  REP.  I^  ASS\M'.  ACT  V  OP 
1«97.  DECL\REDIN  FORCE  in  THE  SO^^THAD 
ParGANAS.  Reg.  Ill  of  1872,  S  3,  AS 
AMENDED  BY  REG.  Ill  OF  1899,  S.  3.] 

See  ACT  XII  OF  1832. 
See  BOM.  ACT  XXVII  OF  1837. 
See  BOM.  ACT  XXXI  OF  1850. 
See  BOM.  ACT  VII  OF  1873. 
See  BOM   ACT  11  OF  1890. 
See  MAD.  ACT  XVII  OF  1340. 
See  Mad.  Act  VI  OF  1871. 
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2.-— Bengal  4c<s— continued. 
Act  VII  of  1854  (Sa.h)— continued. 

See  Mad.  Act  Iof  1S82. 

See  Mad.  ACT  IV  OP  1889. 

See  U.P.  ACT  XXXVl  OF  1855. 

(1) — Ss.  12  and  lu— Confiscation  of  salt 
found  without  pass — InUntion  to  sell.  —  When 
sale  of  a  quantity  exceeding  five  seers  is  found 
within  the  limits  prescribed  by  s.  1-2,  unpro- 
tected by  a  pa-s,  the  salt  is  contriband  and 
such  salt  is  liable  t^  seizure,  the  parties  trans- 
porting it  being  liable  to  be  punished  under 
s.  16.  It  matters  not  whether  any  atfemot  or 
intention  to  sell  is  proved  r>r  not.  QUEEN  v. 
OFATUEitiA.  6  B  L  R    Cp.  381  ;  GOVERNMENT 

OF  Bengal  v.  akatoollah,  15  W.R.  Or. 
21. 

(2)— S.  16— Rawana,  endorsejwnio/,  by  police 
or  customs  officers. — A  rawana  as  defioed  by 
this  Act  ii  coinplete  on  tbe  f^tee  of  it  without 
any  certificate  by  way  of  endorsement,  signed 
by  the  suparintendenc  showing  that  theendorse- 
meut  male  by  the  preveutive  ofTiiers  ot  customs 
have  bean  ex+m  ned  by  him.  Tue  section  only 
gives  power  to  fine  wheu  the  salt  is  notspecifiid 
in  the  riwina  In.  re  KiSHORY  MOHUN 
PramaNICK,  23  W.R.  Cr.  6. 

(3)— S.  16— Salt  carried  partly  by  land  and 
partly  by  witer. — Where  a  person,  who  had 
takeo  a  qutritity  of  salt  under  a  rawana  for 
transit  from  C-iloutta  to  his  ^oia^i,  p-irt  of  the 
journey  to  be  pi^rformad  by  water  and  part  by 
land,  conv-^yai  a  portion  of  it  to  hisgrj/a/i  where 
the  rawana  was,  and  was  conveying  the  rest  in 
two  s-<p  ira,ua  biitches  by  Und,  it  was  heli  th*t 
he  could  not  b^  co  ivioted  under  s.  16  QUEEN 
V.  Ghu.^dejs  lJhurn  Das,  22  ff.R.  Or.  71. 

(4)-S.  16— See  No.  1,  supra. 

(5) — Ss.  16  ani  18 —Posse -s'on  of  contrabind 
salt. — A  ooQviotion  for  possession  of  contraband 
salt  would  be  s^t  aside,  if  the  sale  had  >tlready 
reached  Its  disr.ino  ion  and  was  not  en.  rout-i. 
QUEE^  V.  CHUNDRO  MoaUN  BHOOYA,  22 
W  R.  Gr.  82. 

(6) — Ss.  16  and  21 — Posspssion  and  sale  of 
salt. — Whare  a  per-ion  was  c  invicted  under 
s.  16  and  another  under  s.  21  of  the  same  Act, 
the  form )r  with  having;  hid  in  his  possession 
gait  not  civerad  by  a  raioi'ia  aad  the  latter  with 
having  sold  to  the  formar  the  said  salt,  held 
that  the  conv  ction  of  the  former  under  s.  16 
was  illegil.  the  salt  in  his  possession  having 
been  a  portion  of  salt  f  ir  which  the  latter  had 
taken  out  a  raw  mi,  but  thit  the  conviction  of 
the  latter  under  s.  21  was  proper,  as  he  had 
failed  to  certify  the  salt  sold  by  him  to  the 
former  on  the  ba  k  of  the  rawana.  In  re 
Bhag  But  Dey,  18  W  R.  Or.  64. 

(7) — S.  17 — I  ifliction  ol p'inalty  on  owner  and 
servayit. — InacH,se  of  oo  iviotioo  for  having  ia 
possession  contriband  salt,  the  penalty  cannot 
be  inflicted  on  the  owner  of  the  salt  and  al-^o 
on  the  servant  or  gormstha  of  the  owner  who 
has  tha  salt  in   bis   possession.     In   tbe   abova 


2,— Bengal  -4 c/s— continued. 

Act  YII  of  1864  {Sailt)— concluded. 

case,  the  possession  of  the  servant  was  held  to 
be  the  possession  of  the  master.  Inre  GUNGA- 
DHUR  SAHOO,  22W.R.  Cr.  9. 

(8)— S.  IS— Con^ca^ion  of  salt— Power  of 
releasing  from  confi^cad  ,n —TJader  the  above 
section,  salt  not  being  conveyed  by  the  route 
and  to  the  place  prescribed  in  the'rawana  be- 
comes absolutely  confiscated.  The  power  of 
releasing  any  such  salt  is  vested  in  the  Bo^rd 
of  Kevenufl  under  3.  89  and  non  in  the  Magis- 
trate.    Queen  v.  Boidonath,?  W.R.  Cr.  48. 

(9)  — S  18— Si/^  seized,  power  of  Magistrate 
to  release.— \  Magistrate  has  no  authority  to 
release  silt  seizjd  under  circums'anoes  in 
which  tbe  seizure  is  found,  on  tha  trial  of  an 
ofiander,  to  hive  been  warranfed  by  «.  18  Act 
VII  of  1864  (B.C  ).  CRLMIMAL  CIRCULAR 
No.  4  of  12th  June  1867,  8  W.R.  Cr.  Cir.  1. 

(10)— S.  1H—Co'7viction  of  both princioal  and 
agent.— X  Magistrate  can,  under  tne  above 
sect  on,  convict  both  the  owner  of  c  )ntrahand 
salt  and  his  ngent  who  transports  it.  The  Magis- 
trate need  not  pass  sentence  on  the  manjeos  ot 
the  boat  in  which  tbe  salt  was  being  transport- 
ed when  seized,  when  their  biat  has  b«°n  already 
onnfi-cated  by  the  Migistr^te.  QuEEN  v 
MODHUN  MOHUN  PaL  CHOWDHRY  23  W  r" 
Cr.  7.  ... 

(11)— S.  18— See  No.  5,  supra. 

(121—8.  21— See  No,  6,  supra. 

(13)— S.  2d— Power  of  M'lg^strate  to  confiscate 
snlt— The  power  of  a  Magistrate  under  s.  29  to 
confi^ca'.a  salt  not  protected  by  a,  rawana  in  a 
prohibited  district  is  not  .afiected,  b  cause  there 
was  no  attempt  or  intention  to  sell  the  salt 
within  the  prohibited  district.  GOVERNMENT 
OFJ3ENGAL  V.  AKATOOLLAH,  15  WR.  Cr.  21. 

Act  YI  of  1863  (Transport  of  Native  Labour- 
ers).,' j 

[Rep.,  Ben.  act  II  of  1870.]  , 

(1) — S  31 — Procedure  unier  section — Grim. 
Pro.  Code  (1861),  s.  444.— The  procedure  under 
s.  31  must  be  conducted  in  accordance  with 
s  44t  Orim  Pro.  Cole,  1861.  Iith'mafemf 
thp.  Northern  Ass^m  tea  Company  3  B  L 
R.A.  Cr  39  =  12  W  R  Cr.  23.  .^  ' 

(-2)- Ss.  31  and  ^2— Protector  of  labourers, 
powrof—Wioes  of  labou-crs—Moie  rf  taking 
account. — Until  an  enquiry  is  made  under  s.  31 
the  Protector  of  labourers  is  not  CTrapot'^nt 
to  act  und'^r  s.  32  In  th".  mafcr  o/ '/le  NOR- 
THERN AssvM  Tea  Company,  3  B  L  R  A 
Cr   39=12  W  R.  Cp   29. 

(3) — S,  ^2  — Essentials  for  a  conviction  under 
section. — To  support  a  conviction  under  s.  32, 
it  must  be  shown  that  the  wages  or  part  of  tbe 
wages  due  have  remained  unpail  for  more  than 
six  months.  But  in  an  account  currant,  tbe 
payments  are  not  to  bo  aponpriated  for  the 
wages  of  the  month  in  which  the  payment  wast 
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2. —Bengal  A  c^s— continued. 

Act  VI  of  1865  (Transport  of  Native  Labour- 
ers)— concluded. 

made.  In  the  matter  of  the  NORTHERN 
ASSAM  Tea  company,  3  B.L.R.  Cr.  39  =  12 
WR   Cr.  29. 

(4)— S.  32— See  No.  2,  supra. 

Act  YII  of  1865  (Bengal  Municipal  Slaughter- 
houses and  Meat  Markets). 

[Short  title  given,  Act  I  of  1903. 
Title,  preamble  and  s.  8  rep.  in  pt., 

S.  1  AM.,  act  [  of  1903  ;  REP.  (IN  ASSAMI, 
ACT  V  OF  1897.] 

(1) — License  for  carriwg  on  slaughter-house 
—  Notice  of  revocation. — The  lecgih  of  notice 
to  be  given  to  persons  holding  licenses  for 
carrying  on  slaughter  houses  under  the  Act 
must  be  determiL.ed  in  each  case  according  to 
its  own  particular  circumstances.  In  re  MR.  E. 
VERB  HaLDANE,  6  W.R   Cr.  76. 

(2) — S.  1 — Using  place  as  slaughter  house. — 
No  person  is  liable  to  any  penalty  under  the 
section  except  a  person  who,  without  a  license, 
uses  a  place  or  building  as  a  slaughter  house 
either  by  letting  it  out  for  such  purpose,  or  by 
employing  servants  and  others  for  the  purpose 
of  killing  cattle  therein  ;  but  a  person  who  may 
be  the  mere  socvaut  of  a  butcher  killing  cattle 
in  a  particular  sliiugbter  house  or  a  butcher 
resorting  accidentiUly  or  occasionally  to  a 
slaughter-house  for  the  purpose  of  killing  an 
ox  or  a  sheep  thern,  does  not  use  the  place  as  a 
slaughter-house  within  the  meaning  of  the 
above  section.  MUNICIPAL  COMMISSIONERS 
FOR  THE  Suburbs  of  Calcutta  v.  Zamir 
SHAIKH,  16  W.R.  Cr.  4. 

(3) — S.  7  ~ Slauqhterijig  cattle -Owner  of  a 
slaughter-house  —The  owner  of  a  slaughter 
house,  by  giving  it  in  lease  to  another,  parts 
with  his  interest  in  it,  and  ceases  to  have  any 
power  to  allow  or  disallow  the  slaughtering  of 
cattle  therein,  and  in  such  a  case,  he  does  not 
hring  himself  within  the  terms  of  the  above 
section.  MUNICIPAL  COMMISSIONERS  FOR 
THE  SUBURBS  OF  CALCUTTA,  v,  PETI- 
TIONERS,  14  W.R.  Cr.  67=6  B.L.R.    Ap.    28. 

Act  I   of  1866    (Ferries,    amending    Bengal 
Regulation  VI  of  1819). 

[REP  (IN  BENGAL  AND  EASTERN  BEN- 
GAL), BEN.  ACT  I  OF  1885  ;  (IN  ASSAM),  ACT 
XII  OF  1891.] 

S.  2 — Suit  to  re-open  a  ferry  against  the  pro- 
visions of  the  section  not  maintainable — See 
FERRY,  15  W.R.  132. 

Act  II  of  1866  (Calcutta  Suburban  Police). 

[Short   title   given,  act  I  of  1903; 

SS  25—30,  32  REP.,  Ben.  ACT  II  OF  1867. 
S.  17  ;  S.  40  (16)  REP.,  BEN.  ACT  I  OF  1869, 
S.  8  ;  S.  49  REP.,  Ben.  Act  I  op  1874  ;  S.  41 
AM  ,  Ben.  act  II  OF  1886,  S.  2  ;  S.  11   REP., 

Ben.  Act  I  of  1990,  s.  3  ;  ss.  4ia,  43A,  ins., 
g.  43  AM.,  Ben.  act  II  of  1895;  ss.  31,  52 


2. — Beo^a/ -4 c<s— continued. 

Act  II  of  1866    (Calcutta    Suburban    Police) 

— concluded, 

REP  ,  S.  51  REP.  IN  PT.,  ACT  I  OP  1903  ;  S  10 
REP.,  BEN.  ACT  VI  OF  1905  ;  S.  17  REP.,  NEW 
SS.  17.  17A,  17B,  17C  INS.,  SS.  39,  40(13).  43 
AM  ,  BEN.  ACT  III  OF  1907.] 

Ss.  39-A  (4),  49-A— See  BEN.  ACT  IV  OF 
1866,  s.  62-a,  els.  4,  6,  s.  102,  17  C.W.N.  505 
=  18  Ind.  Cas.  685  =  14  Cr.  L.J.  125  =  40G.  470. 

Act  lY  of  1866  (Calcutta  Police). 

[S.  52  REP..  BEN.  ACT  II  OF  1867,  S.  17; 
S.  67  REP.,  BEN.  ACT  I  OF  1869,  S.  8  ;  S.  2 
REP.,  ACT  XII  OF  1873;  S  103  REP.,  ACT 
XII  OF  lb75  ;  S.  40  AM.,  BEN.  ACT  II  OF  1876, 
S  12  ;  SS.  22—24,  28-28,  .30,  31,  69,  73,  82— 
84,  96—98  REP.,  S.  79  REP.  IN  PT.,  ACT  IV 
OF  1877  ;  SS.  63—65  REP.,  BEN.  ACT  IV  OF 
1879;  SS.  68,  72  AM.,  S.  68A  INS.,  BEN.  ACT  II 
OF  1886  ;  S.  17  REP.,  BEN.  ACT  I  OF  1890,  S.  3  ; 
S.  72  AM.,  SS-  68B,  72A  INS..  BEN  ACT  II  OF 
1895  ;  S.  3  AM.,  Ben.  Act  ill  of  1897  ;  SS.  3, 
77  REP.  IN  PT.,  SS.  25,  33,  95  AM.,  FORM  B  IN 
SCH.  REP.,  Act  I  OF  1903  ;  S.  16  REP.,  BEN. 
ACT  VI  OF  1905;  S.  43  REP.,  NEW  SS.  43, 
43A,  43B,  43C,  INS.,  SS.  46,  62,  66  (13).  72, 
80  AM  ,  S.  51  REP.  IN.  PT.  AND  AM.,  BEN. 
ACT  III  OF  1907.] 

See  ACT  V  OF  1861. 
See  ACT  VIII  OF  1895. 
See  Bom.  Act  XIII  OF  1856. 
See  BOM.  ACT  XLVIII  OP  1860. 
See  Bom.  act  IV  OF  1902. 
See  BUR.  ACT  IV  OF  189.3. 
See  Mad.  Act  XXIVOF  1859. 
See  MAD.  ACT  I  OF  1885. 
See  Mad.  ACT  III  OF  1838. 

(1) — S.  5 — Powers  «t  Deputy  Commissioner. 
— A  Deputy  Commissioner  of  Police,  under  s.  5 
of  Bengal  Act  IV  of  1866,  has  all  the  powers 
of  a  Commissioner,  subject  to  the  control  of 
that  officer,  that  is  to  say,  the  Commissioner 
may  at  any  time  tet  aside  his  orders,  or  he 
may  give,  either  in  printing  or  otherwise,  any 
special  direction  with  regard  to  any  matter. 
Apart  from  such  special  direction,  any  act  of 
the  Deputy  Commissioner,  provided  it  be  with- 
in the  powers  of  the  Commissioner,  is  made 
valid  under  that  section.  No  instructions 
either  in  writing  or  otherwise,  or  either  general 
or  in  regard  to  specific  acts,  are  necessary. 
FORSYTH  V.  WILSON,  20  C.  670. 

(2)- S.  9— Circular  order  authorizing  the 
Calcutta  police  to  inquire  into  matters.— B.  9  of 
the  Act  authorizes  the  Commissioners  to  issue 
orders  from  time  to  time  for  various  purposes, 
amongst  which,  one  is  "  to  render  the  police 
force  efficient  in  the  discharge  of  all  duties." 
The  circular  order  authorising  the  Calcutta 
police  to  inquire  into  matters  comes  within 
the  scope  of  such  a  purpose.  BiJOYENDRA 
LALL  MlTTER  V.  EMPEROR,  7  C.W.N.  883. 
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2.  — Bengal  Acts — continued. 

Act  lY  of  1866  (Calcutta  Po\ice)—C0ntinued. 

(3)  — S.  .'3  J3,  ci.  {c'—PoliCH  officer  bdng  in 
possession  of  money  token  on  duty — Contraven- 
tion nf  order  of  Commissioner  nf  Police  — Order 
contravf.ned,  necessity  of  proof  of — Ptea  oj  guiVy, 
qualified  — The  petitioner  was  ph.ced  on  his  trial 
under  s  13-B,  cl.  (c)  of  Act  IV  of  1866  (B.C.)  for 
being,  wbile  on  dut,y,  in  pjsses^im  of  annas 
four,  oonirary  to  an  orcJer  of  the  Commissioner 
of  Police.  After  the  txauunation  cf  one  witness, 
the  petitioner  pleaded  guiity  lo  having  the 
money  in  his  possession.  He,  however,  stated 
before  the  Magistrate  that  at  the  time  in  ques 
tion  he  was  not  on  duty,  but  engaged  in  the 
private  business  of  a  folice  officer  and  also  that 
he  had  been  on  duty  the  previous  night  The 
Magistrate  convicted  the  accused  on  this  plea 
of  guilty.  The  order  the  conti'avention  of  which 
was  the  subject-matter  of  the  prosecution  was 
not  proved.  Held,  that  a  copy  of  the  Govern- 
ment order  or  an  extract  therefrom  or  a 
reference  thereto  should  have  been  placed  on 
the  reord.  That  the  petitioner's  plea  of  guilty 
was  to  be  looked  upon  merely  as  an  admission 
of  the  fa(5t  that  he  had  at  the  time  in  question 
the  sum  found  upon  his  parson.  The  High 
Court  set  aside  thecouviotion  and  sentence  and 
direcled  a  re-trial  by  a  new  Magistrate.  G.^YA 
RAY  V.  EMPEROR,  18  G  W.N.  1273  =  15  Cr.L.  J. 
703  =  26  lad.  Caa.  151. 

(4)  — S  26— Power  of  Magistrate. — A  Police 
Magistrate  had  power  to  convict  summarily, 
under  the  above  section,  for  an  offence  punish- 
able under  d.  16,  Penal  Code  QUBEN  v. 
Mahbub  Khan,  l  B.L.a.O.  Cr.  39. 

(5)— Ss.  36  and  31— See  ACT  I  OF  1878,  s.  39, 
13C.L.R   336. 

(6)— S.  37— See  No.  5,  supra. 

(7) — S-  44 — Betting  on  cotton,  figures,  if  an 
offence  -Calcutta  Police  Act  (IV,  B.C.,  of  1866, 
as  amendtd  by  Act  III,  B  C.  of  1697)— Distinc- 
tion betioeen  gaming  and  wagering — Cotton 
gambling  not  a  game  of  conLst. — No  form  of 
batting  or  w^germg  without  instruments  other 
then  rain-gimblinx  is  an  offence  as  created  by 
Act  IV  (B.C.)  of  1866.  Apart  from  legislation, 
rain  gambling  is  gaming  only  when  a  complete 
apparatus  is  used  for  the  purpose,  otherwise  it 
is  not.  Gaming  is  playing  at  any  game,  sport, 
pastime  or  exercise,  lawful  or  unlawful,  for 
money  cr  any  other  valuablo  thing  which  is 
staked  on  the  result  oif  the  g-ima,  i.e.,  which 
is  to  be  lost  or  wou  acoorditig  to  the  suc- 
cess or  failure  of  the  person  who  has  staked. 
{1  Ellis  and  Blackburn,  '286  (1852(.  U903)  2 
K.B.  423,  R).  Wagering  which  includes  betting 
is  makir.g  a  contract  on  an  unascertained  event, 
past  or  future  (in  which  the  parties  have  no 
pecuoiary  interest  other  than  that  created  by 
the  contract),  by  which  the  parties  are  to  gain 
or  lose  according  as  the  uncertainty  is  deter- 
mined one  way  or  another.  ((1892)  2  Q.B.  484, 
R.)  Cotton  gambling  is  betting  pure  and  simple. 
Books,  papers,  notice  boards  and  list  of  prices 
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2. — flenga/ /4c^s~continued. 

Act  lY  of  1866  (Calcutta  Police) — continued. 

furnish  evidence  of  gambling  but  are  not  ins- 
truraenis  of  gaming.      R-vM   PRATAP  NEMANI 

V  King-Emperor,  16  C.W.N.  838  =  16  C  L  J. 
250  =  13  Cr.  L  J.  603  =  16  Ind  Cas.  171  =  39  G. 
968. 

(8) — S.  46  —  Search  tvarrants  —  Power    of 
Deputy    Commissiorers. — A   Deputy    Gommip- 
sioner  is  i^mpowered   to    issue    search   warrants 
under  s.  46  of  the  Act.     FORSYTH  v    WILSON 
20  C.  670 

(y)-Ss.    46,    12— Common   gaming    house — 
Presum.ptwn  under  s.  46  of  the  Calcutta  Police 

Act,   under  what  circumstances  it  may  arise 

Existence  of  a  warrant  wfiich  has  been  executed 
against  other  persons  who  has  sinc^i  been 
conviUed  and  tried,  hardly  a  justification  for. 
arrest,  when  the  arrest  is  not  really  mode  under 
it— Indian  Penal  Code,  ss.  323,  382. — When  a 
person  is  arrested  for  an  offence  not  really 
under  warrant,  the  mere  fact  that  a  warrant 
had  been  issued  for  his  arrest,  which  warrant 
had  been  executed  against  other  persons,  who 
have  since  been  convicted,  can  hardly  be  put 
forward  as  a  justification  for  the  arrest.  Where 
an  arrest  of  a  person,  who  was  g^tmbling  in  aa 
open  place  in  view  of  the  police,  is  sought  to  be 
justified  as  having  been  mrtce  under  s.  74  of 
the  Calcutta  Police  Act,  it  must  be  found  that 
the  place  where  the  gambling  was  taking  place 
was  a  common  gaming  house  The  presumptioQ 
referred  to  under  s.  46  of  the  Calcutta  Police 
Act,  cannot  ari.-^e  in  a  case  where  the  arrest  is 
not  made  on  a  warrant.  ABDOOL  KARIMv. 
Emperor,  i  CL  J.  92  =  4  Cr.  L  J.  71. 

(10)— S.  62A,  els.  4,  6,  s.  102—  Calcutta 
Suburban  Police  Act  (II  B.C.  of  it 66),  s  39-4, 
cl.  4,  s.  49  A— Calcutta  and  Suburban  Police 
[Amendin-nt)  Act(ill,B.C  of  19 iO),  s.  16— 
Power  of  the  Commissioner  of  Police  to  prohibit 
■procesiion  or  public  assnnbly,  scope  of.  and  how 
to  be  excrcisid— Indian  Legislatures,  competency 
of,  to  make  such  regulations.  — A  power  such  aa 
that  conferred  by  cl.  4  of  s  62  A  of  the  Calcutta 
Police  Act  and  cl.  4  of  s  39-A  of  'he  Suburban 
Police  Act  as  amended  by  the  Calcutta  Subur- 
ban Police  (Amendment)  Act  must  be  exercised 
strictly  according  ro  the  terms  of  the  Statute. 
It  is  one  thing  to  say  that  a  procession  will  not 
be  allowed,  and  qiite  another  thing  to  say 
that,  if  a  proces-sion  is  formed,  particular  in- 
dividuals are  not  to  join  therein.  The  law  does 
not  give  the  Commissioner  of  Pol  ce  power  to 
discriminate  between  individuals  in  this  way. 
Htld,  further— cl  4  of  s.  62  A  of  the  Calcutta 
Police  Act  and  cl.  4  of  s.  39-A  of  the  Suburban 
Police  Act  require  that  an  order  made  there- 
under should  be  in  writing,  but  do  not  require 
that  public  notice  should  be  given  of  it.  The 
Indian  Legislatures  are  competent  to  make 
Police  regulations  of  this  kind  in  the  interest  of 
the  public  peace  ands^fety.   LEAKAT  HOSSAIN 

V.  King-Emperor,  17  C  W.N.  505  =  18  Ind 
Cas.  685  =  U  Cr.L.J.  125  =  40  C.  470. 

(11)— S.  12— See  No.  9,  supra. 
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2. — Bengal  Acts — continued. 


2. — Bengal  Mc/s— continued. 


Act  lY  of  1866  (Calcutta  Police)— concluded.         Act  II  of  1867  (Qa.mhl\agj —continued. 


(12)  — S.  99  (1) — Term  "prosecutions"  ex- 
plained—Inspector detaining  persons  in  custody 
for  police  enquiry. — The  word  "prosecutions" 
in  cl.  (I)  of  s.  99  of  the  Calcutta  Police  Act 
meaiiS  "criminal  proKecutions  ;"  and  the  clause, 
so  far  as  the  rule  of  limitation  goes,  arLicles  to 
crimiual  prosecutions  as  well  as  to  civil  actions. 
Where  a  Police  Inspector  in  Calcutta,  purporting 
to  act  under  a  circular  order  issued  by  the 
Commissioner  of  Police,  detained  a  person  in 
custody  for  the  purpose  of  police  inquiry,  held 
that  the  act  of  the  Inspector  was  done  or  at 
least  intended  to  be  done  under  the  provisions 
of  the  Calcutta  Police  Act,  in  the  absence  of 
any  evidence  to  show  that  he  did  so  in  abuse  of 
his  authority  and  under  colour  of  it  for  the 
purpose  of  harassing  or  injuring  the  accused. 
Therefore,  a  prosecution  of  the  Police  Inspector 
under  s  342,  I  P.C.,  after  expiry  of  three 
months  from  the  date  of  the  commission  of  the 
act,  is  barred  by  cl.(l)  of  s.  99.  BiJOYEXDRA 
LallMitterv.  Emperor,  7  C.W.N.  883.  (23 
C.  55,  22  Ch.  D.  511,  R.) 

(13)— S.  102— See  No.  10,  supra. 

Act    VI     of    18S6    [Calcutta    Municipality 
(amending  Ben.  Act  VI  of  1863)  ] 

[Rep.,  Ben.  Act  IV  of  1876] 

See  Sentence— Pine,  i  B.L.R.O.  Cr.  41  = 

18  W.R.  Cr.  44,  Note. 
Act  II  of  1867  (Gambling). 

[short  title  given,  ben.  act  i  op  1903, 
s.  1,  amended  ben.  act  iii  of  1897,  ss.  1. 
14,  16,  Rep.  in  pt.,  s.  17  Repealed  act 
i  OF  1903,  Rep.  (in  Assam),  act  XII  op 
1891.  Declared  in  force  in  Santhal 
Parganas,  Reg.  Ill  op  1872,  s.  3,  AS 
amended  by  Reg.  Ill  op  1899,  s.  3.] 

See  ACT  III  OF  1867. 
See  BOM.  ACT  III  OF  1866. 
See  BOM.  ACT  IV  OP  1887. 
See  BUR.  ACT  XVI  OF  1884. 
See  Bur.  ACT  I  OF  1899. 

(1) — Instruments  of  gaming — Public  place — 
Horse  raising  machine  called  "  little  horses  " — 
"  Public  place,'''  defined. — The  acused  ijept  a 
machine  known  as  "  little  horses  "  which  con- 
sisted of  met'il  figures  of  horses  which  could  be 
made  to  move  in  concentric  circles  by  turning  a 
handle.  The  horse  which  occupied  a  certain 
position  when  the  machine  halted  after  being 
thus  set  in  motion,  is  the  winning  horse.  The 
public  staked  their  money  on  any  of  the  horses 
before  the  machine  was  started.  The  accused 
took  all  the  stakes  returning  four  times  their 
stakes  to  tho.^e  who  had  staked  on  the  winning 
horse.  The  place,  in  which  the  machine  was 
kept,  was  an  open  piece  of  ground  near  a  bazaar 
and  was  not  separated  from  it  by  any  wall  or 
fence,  although  it  was  private  property.  Held, 
that  the  machine  was  an  instrument  of  gaming 
and  the  place  was  a  public  place.     A  place  may 


be  a  public  place,  though  it  may  be  the  private 
property  of  ao  individual-  Where  a  place  is  in 
any  way  dedicated  to  the  use  of  the  public,  it  is 
of  course  a  public  place.  But  when  it  is  owned 
privately,  and  such  dedication  has  taken  place, 
the  question  whether  it  is  a  public  place  seems  to 
depend  on  the  character  of  the  place  itself  and 
the  use  actually  made  of  it.  If  the  place  is  an 
open  piece  of  ground,  the  presumption  that  it 
is  a  public  place  is  naturally  more  easily  created 
than  where  it  is  a  building,  or  is  surrounded 
by  a  wall.  Hari  SINGH  v.  Jadu  NanDAN 
Singh.  31  C.  542  =  8  C.W.N  458=1  Or.  L.J. 
349.  [R.,  39  C.  968  =  16  G.L.J.  250  =  16  C.W. 
N.  858  =  13  Cr.  L.J.  603  =  16  Ind.  Cas,  171,  9 
N.L.R.  164=21  Ind.  Cas.  910=  14  Cr.  L.J. 
670.  9  P.R.  1905,  Cr.  =  123  P.L.R.  1905  =  2  Cr. 
L.J.  46.] 

(2) — Act  not  extended  toJungipore — Conviction 
under  Act  illegal. — Case  where,  in  consequence 
of  the  Government  Notification  extending 
Bengal  Act  II  of  1867  to  Jungipore  not  having 
been  published  in  three  con.^eeutive  numbers 
of  the  Government  Gazette,  a  sentence  of 
rigorous  imprisonment  in  default  of  payment 
of  fine  passed  under  such  Act  was  cancelled. 
Queen  v.  zohur  Sheikh,  18  W.R.  Cr.  41. 

(3)— See  Penal  Code,  s.  218,  27  C.  144. 

(4) — Ss.  1  and  6 — Instruments  of  gaming — 
Coins  and  cowries. — Although  coins  and  cowries 
may  not  necessarily  be  implements  of  gaming, 
yet,  when  it  is  found  that  they  are  actually 
used  in  gaming,  they  do  become  within  the 
meaning  of  the  Act  "instruments  of  gaming." 
AMRIT  SINGH  v.  KING-EMPEROR,  3  G.W.N. 
503. 

(5) — S.  2 — Government  notification — Subse- 
quent  notification. — The  notification  issued  by 
Government  under  the  above  section  should 
specify  the  limits  of  any  town  to  which  it  is 
intended  the  Act  should  apply,  and  must  be 
published  in  three  consecutive  Gazettes. 
Where  a  first  notification,  which  extended  the 
Act  to  a  town  with  specification  of  limits  to 
which  it  was  intended  to  be  applied,  was 
published  only  onoe,  and  a  subsequent  notifica- 
tion, published  three  times,  extended  the  Act 
to  the  town  without  specifying  the  limits  to 
which  the  Act  was  to  apply,  it  was  held  that 
the  subsequent  notifications  were  not  sufficient, 
but  that  did  net  prevent  the  operation  of  the 
Act  in  places  which  are  shown  to  be  undoubtedly 
within  the  town  according  to  its  ordinary 
designation.  In  re  BANEE  MADHUB  KUNDOO, 
21  W.R.  Cr.  23. 

(6) — Ss.  3,  10— Game  of  chance,  of  skill — 
Ring  game  —  Chief  element,  skill  —  Certain 
amount  of  chance—No  offence. — If  a  game  is 
one  of  skill,  it  is  not  an  ofEence  under  the 
Gaming  Act  ;  if  it  is  a  game  of  mere  chance,  it 
is  ;  where  the  chief  element  cf  a  game  is  one  of 
skill,  the    game  is  not    an   offence,    although 
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there  is  an  elenaent  of  chance  in  it.  HarI 
Singh  v.  King-Empebor,  6  C.L.J.  708  =  6  Cr. 
L.  J.  421.  [Diss.,  23  Ind.  Gas.  484  =  15  Cr.  L, 
J.  276;  R.,  40  G.  702  =  17  G.W.N.  883  =  14  Cr. 
L.  J.  452  =  20  Ind,  Gas.  612;  D.,  34  A.  96  =  8  A. 
L.J.  1262  =  12  Cr.  L.J.  612  =  12  Ind.  Gas,  988.] 

(7) — S.  4 — Gambling  —  Ccmrnon  gambling 
house. — Where  the  premises  of  Messrs.  J.  and 
Co.,  were  used,  duriug  the  night,  when  they 
were  deserted  for  business  purposes,  for  the 
purpose  of  gambling  for  months  together,  to 
the  profit,  of  the  duriuans  left  in  charge  thereof, 
held  thac  the  premises  could  not  be  regarded  as 
a  "  eommon  gambling  house,"  ovea  though  the 
durwans  might  have  made  some  profit  out  of 
the  gambling  which  went  on  there.  MOHESH 
Narain  Panday  v.  Emperor,  11  C.W.N. 
972  =  6  Cr.  L  J.  228. 

(8)— S.  4 — What  constitutes  off ence  under  the 
section, — To  sustain  a  convictioa  under  s.  4  of 
the  Act,  two  things  have  to  be  established, 
first,  that  the  accused  werefouud  gaming,  and, 
second,  that  the  place  where  they  were  found 
was  a  common  gaming  house  within  the  mean- 
ing of  the  Act.  The  mere  fact  of  gambling 
having  tdkeu  place  in  the  house  on  previous 
occasions  is  not  sufficient  to  make  it  a  common 
gaming  house  within  the  meanmg  of  the  Act. 
Queen-Empress  v,  Makund  Ram,  25  C. 
432. 

(9) — Ss.  5  and  6 — Gambling — Unauthorised 
entry  and  arrest. — A  Magistrate  can  convict 
persons  under  s.  5  of  Act  II  of  1867  (B.C.)  even 
on  an  unauthorised  and  illegal  arrest  by  a 
police  officer,  provided  there  is  proof,  indepen- 
dent of  the  presumption  raised  in  a.  6  of  the 
Act,  that  the  house,  where  the  arrest  was  made, 
is  a  gaming  house.  NAZIR  Khan  v.  Proladh 
DUTTA,  4  C.  6S9.  [F.,  12  Gr.  LJ.  28  =  8  Ind. 
Cas.  1127  =  6  N.L.R.  168;  B.,  U.B.R,  1892  — 
1896,  Vol.  I,  123.] 

(10) —  Ss.  5.  6 — Sub- Inspector's  power  of 
arresting — Ganobling. — Where  a  Sub-inspector 
of  Police,  not  authorised  to  do  so  by  the  District 
Magistrate  or  Superintendent  of  Police,  under 
s.  5  of  the  Act,  enter.s  an  alleged  gambling- 
house  and  arrests  persons,  a  Magistrate  cannot 
convict  them,  even  the  presumption  of  evidence 
created  by  s.  6  not  arising  in  such  a  case. 
Sreram  Chandra  Lerkan  v.  Bipindass, 
4C  710.  [F.,  12  Cr.  L.J.  28  =  8  Ind.  Gas. 
1127  =  6  N.L.R.  163.] 

(11) — S.  6 — Common  gaming  house. — A  house 
cannot  be  considered,  as  exclusively  private  in 
its  character,  which  is  used  for  the  purpose  of 
gaming,  by  a  large  party  of  people  of  different 
social  position  and  standing  who  would  not 
ordinarily  be  friends  or  guests  of  the  owner. 
S.  6  would  raise  a  presumption  that  such  a 
house  in  which  coins  and  cowries  were  found 
was  a  common  gaming-house.  AMRIT  SiNGH 
V.  King-Emperor,  3  C.W.N.  503. 

(12) — S,  Q— Cowries — Instruments  of  gaming 
—  Presumption. —   Although    coins    are    not 
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instruments  of  gaming,  yet,  cowries  being 
different  from  coins,  may  be  treated  as  instru- 
ments of  gaming,  when  they  are  used  as 
counters,  or  as  a  means  to  carry  on  gaming. 
The  finding  of  cowries,  m  a  house  upon  search 
made  under  a  warrant,  will,  under  s.  6  of  the 
Act,  raise  a  rebuttable  presumption  that  the 
house  is  used  as  a  common  gaming  house. 
Queen-Empress  v.  Makund  Ram,  25  C. 
432. 

(13)— S.  6— See  Nos.  4,  9,  10,  supra. 

(14)— S.  10— See  No.  6,  supra. 

(15) — Ss.  10,  11 — Gambling — Ring-game  — 
Game  of  mere  skill  —  Meaning  of  "mere"  — 
Evidence  Act,  s.  105— Onus  that  game  is  game 
of  "mere"  sfeiZ/.  — The  words  "  mere  skill"  in 
8.  10  of  the  Bengal  Gambling  Act  of  1867  import 
the  meaning  "  pure  skill."  No  form  of  the 
ring  game  can  be  a  game  of  pure  skill.  (6  C.L. 
J.  708  =  6  Gr.  L.J.  421,  Diss.)  The  games 
of  skill  spoken  of  in  s.  10  obviously  refer 
to  games  where  there  are  two  parties  sit- 
ting their  gkill  again&t  each  other.  Therefore, 
a  ring-game  kept  for  the  profit  of  a  man  who 
does  not  play  himself  and  does  not  pit  his  skill 
at  all  against  anybody  cannot  fall  within  the 
exception  to  s.  10  of  the  Act.  The  onus  to 
show  that  any  offence  falls  within  a  general 
exception  of  the  Gambling  Act,  is  upon  the 
accused  and  it  is  for  him  to  show,  in  order  to 
bring  the  case  under  s.  10  of  the  Gambling  Act, 
that  the  game  played  is  a  game  of  mere  skill. 
Where  in  a  ring-game  it  was  found  that  the 
particular  position  in  which  the  table  was 
slanted  rendered  it  a  matter  of  almost  mere 
chance  whether  any  ring  alighted  on  the  peg 
or  encircled  the  coin  :  Held,  that  the  game 
was  not  a  game  of  mere  skill  and  did  not  fall 
under  s.  10  of  the  Gambling  Act.  RAM 
Newaz  Lal  v.  Emperor,  15  Cf.  L.J.  276  = 
23  Ind.  CaB.  484. 

(16) — S.  11 — "Place,"  meaning  of — Con- 
fiscation.— The  word  "place"  in  s.  11  cannot 
but  be  a  public  pSace,  and  is  evidently  ejusdum 
generis,  with  the  other  words  in  the  section, 
public  market,  fair,  street,  or  thoroughfare. 
A  place  within  a  thakurbari  surrounded  by  a 
high  compound  wall  is  not  a  public  place.  [R., 
8  G.W.N.  458  =  31  C.  542,  31  C.  910  =  8  C.W.N. 
592,  8  Bom.  L.R.  22  =  30  B.  348  =  3  Cr.  L.J. 
216.]  If  the  conviction  under  s.  11  cannot  be 
sustained,  the  order  for  confiscation  must  also 
fall.  Khudi  Sheikh  v.  King-Emperor,  6 
C.W.N.  33.  [R.,  10  Cr.  L.J.  16,  14  Cr.  L.J. 
670  =  21  Ind.  Cas.  910  =  9  N.L.R    164.] 

(17)— S.  11 — Public  place — Osara  enclosed  on 
all  sides  luith  doors  opening  towards  the  road, — 
The  accused  were  convicted  under  s.  11  of  the 
Bengal  Gambling  Act.  The  place  in  which 
the  gambling  was  held,  was  an  osara,  enclosed 
on  all  sides,  with  doors  opening  towards  the 
road,  and  with  a  platform  between  the  osara 
and  the  road,  and  was  a  part  of  a  building,  the 
private  property  of  certain  individuals.     It  was 
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used  during  the  day  as  a  shop,  but  not  so  in 
the  night..  The  gambling  in  question  took 
place  after  midnight  on  a  certiin  day.  Held, 
that  the  place  wis  not  a  public  p)ace  within 
the  meaning  of  s.  11  of  the  Act.  DURGA 
Prasad  Kalwarv.  Emperor.  31  C.  910  = 
8C.WN.  592.      [fi.,  10  Gr.  L.J.  16.] 

(18) — S.  Xl—Public  verandah  of  a  private 
house. —  Gambling  in  an  osara  (verandah) 
belonging  to  a  private  owner  would  not  be  an 
oSence  under  s.  11  of  the  Act,  if  the  verandah 
is  not  used  as  a  common  gaming  house,  ali.hough 
the  verandah  may  be  accessible  to  tha  public  in 
the  sen^Q  that  there  is  no  physical  obstruction 
to  a  person  dosirous  of  stepping  on  to  it. 
Empress  v.  Raghoonandan  Sing,  31  C. 
912,  Note. 

(19)— S.  11— Sfe  No.  15,  supra. 

Act  VI  of  1868  (District  Towns). 

[Rep.  Ben.  act  V  of  1876.] 

Sch.  K  ,  cl.  {D.—See  JUDICIAL  OFFICERS, 
LIABILITY  OF,  14  B  L.R.  254  =  21  W.R.  .S91. 

Act  YIII    of    1869    (Landlord    and    Tenant 
Procedure). 

[Ss.  14,  20,  76,  Rep.  in  part,  act  VII  OF 

1870.    REP.  (IN  BENGAL  AND  EASTERN  BEN- 
GAL),   ACT  VLII  OF  1835]. 

(1) — Suit  aqainst  agent  for  rent  received  and 
misaupropriated — A  suit  will  lie  against  an 
agent  under  the  Rent  Act  for  rents  received  bv 
him,  whether  or  not  he  has  committed  in  res- 
pect of  such  rents  an  oSence  under  the  Penal 
Code  SKINNER  &  CO.  v.  RUJUB  ALI  KHAN, 
2  W  R.  Act  X,  105. 

(2) — Fraudulent  removal  of  property — Decree 
of  Golhctor's  Court  -Penal  Code,  s  106— Act  X 
of  1859,  s.  145  {B.C  ).— A  person,  who  friiudu- 
lently  removes  property,  intending  thereby  to 
prevent  that  property  from  being  taken  in 
execution  of  a  decree  made  by  a  Collector, 
commits  an  ofience,  and  is  punishable  under 
s.  206,  1  P.O.,  and  not  under  s.  145,  Act  X  of 
1859.  GOUR  CHUNDER  CHUCKERBUTTY  v. 
KISHEN  MOHUN  SINGH,  10  W.R.  Cr.  46  =  2 
BLR.  S.N.  i. 

(.3)— 8.  6— See  WRONGFUL  DISTRAINT,  8 
C.L.R.  204. 

(4)— Ss.  72,  74,  76— See  CRIMINAL  TRES- 
PASS, 7  C.  26. 

(5) — S.  74 — See  No.  4,  supra. 

(6)— a    76— See  No.  4,  supra. 

(7)— S.  101 — Frocedure  — Wrongful  restraint, 
—  When  proceedings  are  taken  before  a  Munsifi 
under  the  above  section,  he  is  bound  first  to 
inquire  whether  an  ofience  has  been  committed 
and  if  he  is  satisfied  that  it  has,  the  only  order 
he  can  make  against  the  ofienders  (not  being 
tenants)  is  that  they  shall  pay  the  value  of  the 
crops     distrained.     PREMCHAND     LaHA     v. 

addoito  Doss,  20  W.R.  M5. 


2. — Ben^'a/ /4c/s— continued. 

Act    VIII    of    1869    (Landlord    and    Tenant 

Procedure*  — foncZaded. 

(8)  -S.  101— .4c^  X  of  1859,  ss.  145  and  160 
—  Coniflaint  —  Suit.  —  A  complaint  under  a  145 
is  not  a  suit  witbin  the  description  of  suits  in 
which,  under  s.  160,  an  appeal  was  given  to 
the  Zillah  Judge.  In'Jie  mUt-rof  AMANAT- 
ULLA,  6  B.L.R.  569  =  15  W  R.  136 

Act  VI  of  1870  (Village  Chaukdari). 

[Ss.  2,  21,  26  AM.,  OTHER  SS.  SUPPLE- 
MENTED, Ren.  act  I  of  I87l  ;  APPLICATION 
OP  PARTIIEXT.  — (LOCALLY  IN  ASSAM  ,  BEN. 

act  v  of  1876,  s.  375  ;  (in  bengal  and 
Eastern  Bengal  and  locally  in  assam), 
Ben.  act  hi  of  1884,  S.  364;  Ss  6,  8,  9.  22, 
41,  42,  43,    44,  45  AM  ,    SS    9A.  9H,  46B.    INS., 

Ben.  act  I  OP  '.886  ;  "  DISTRICT  Magistr- 
ate "  substituted  for    "  MAGISTRATE  OF 

THE  District  "  and  "  magistrate  "  ss    i, 

5  rep  in  PT.,  ss.  3,  4,  11—14,  .35,  39,  42—44, 
62.  SCH.  B.,  .^M.,  ss.  3A.  46A,  INS..  SS.  36, 
37.  REP.,  S.  64  REP.  IN  PT.  AND  AM.,  BEN. 
ACT  lOP  1892] 

(I) — S.  S—Fme  imposed  by  Sub-Div'sioual 
officer  on  a  member  of  village  punchayet — Na- 
ture of  the  order — Revision  by  High  Court. — An 
order  under  s.  8  of  the  AcS  imposing  a  fine  on 
the  collecting  member  of  a  punchiyet  is  an 
order  by  the  Magistrate  in  his  judicial  capacity. 
The  order  being  made  under  the  provisions  of 
an  Act  of  the  Bengal  Council,  the  person  on 
whom  the  fine  is  imposed  is  guilty  of  an  offence 
(s.  4  (p),  Crim.  Pro.  Code),  and  the  fine  is 
realisable  under  the  provisions  of  ths  Penal 
C"de  and  Crim.  Pro  Code.  Such  a  person 
could,  therefore,  be  sentenced  to  imprisonment 
in  default  of  payment  of  the  fine.  An  order  of 
this  nature  is,  therefore,  a  judicial  order,  and 
consequently  subject  to  revision  by  the  High 
i  Court.  Queen- EMPRESS  V.  ASHWiNi  Kumar 
GHOSE,  23  C.  421.  [i?.,  35  C.  10.36,  Note  =  9 
Cr.  L.J.  187.] 

I       (2)— S.    39  —  See   Crim.  Pro.  CODE   1898, 
s.  56  (1),  10  C.W.N.  287  =  3  Cr.  L  J.  201. 

(3) — S- 39,  cl.  (2) — Daffadar' s  authority  to  ar- 
rest—Continuing  offence — Theft  — Offence,  how 
long  continues. — Under  s.  89,  cl.  (2),  of  Act  VI 
B.C.  of  1870,  a  daffadar  is  only  entitled  to  arrest 
a  person  for  theft  oommitttd  in  his  presence. 
One  R  after  having  cut  down  some  planrain 
trees  belonging  to  J  wi'h  the  intention  of  dis- 
honestly taking  them,  loadtd  them  in  a  cart 
and  was  driving  away  the  cart  J  pursued  the 
cart  and  on  his  crying  out  that  R  had  cut  and 
was  taking  away  bis  plantain  trees,  a  daffadar 
came  up  and  arrested  R.  Beld,  that  the  f  ffence 
of  theft  did  not  continue  when  the  daffadar 
came  up  and  as  the  offence  of  theft  was  com- 
pleted before  the  daffadar  came  up,  and  arrested 
R,  the  arrest  was  illegal  and  therefore  the 
rescue  of  R  from  the  daffadar' s  custody  was  not 
an  offence.  BALM  DEY  v  EMPEROR,  12  C. 
W.N.  367  =  7  Cr.  L.J  188  =  35  C.  361. 

(4)— S.  45— See  PENAL  CODE,  s.  186,  14  C. 
W.N.  282  =  37  C.  122. 
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2.— Bengal  ^4 c/s— continued. 

'Act  VI  of  1871  (Bengal  Givil  Courts  Act). 

[REP.,  ACT  XII  OF  1887]. 

{1)—S.'ii— Evidence  Act,  s.  57  (I)— Judicial 
notice  of  Mahomedan  Ecclesiastical  laiv — Penal 
Code,  ss.  7  J,  'I'dG- Disturbing  a  religious  assem- 
bly,—lo  masjid  used  by  the  members  of  the 
Hanifi  sect,  who  use  the  word  "  amen  "  in  their 
prayers  in  a  low  tooe  of  voice,  the  accused,  a 
Muhammadan  of  auoiher  sect  called  out  ^'amen" 
in  a  loud  loue  of  voice,  according  to  the  tenets  of 
his  sect,  and  was  convicoed  of  an  ofience  under 
s.  -296, 1  P.O., held  by  the  Full  Bench  (Mahmood, 
J.,  dissenting).  The  Magistrate  should  re- try 
the  case,  having  regard  to  the  following  ques- 
tions. Was  there  an  assembly  lawfully  engaged 
in  the  performance  of  a  religious  worship  ?  (2) 
Was  such  assembly  in  fact  disturbed  by  the 
accused  ?  (3)  Was  such  disturbance  caused  by 
acts  and  conduct  on  the  part  of  the  accused  by 
which  he  intended  to  cause  such  disturbance, 
orwhicn  acts  and  conduct  at  the  time  ot  such 
acts  and  conduct,  he  knew  or  believed  to  be 
likely  to  Oiiuse  such  disturbance  ?  Per  Mahmood, 
J. — (a)  To  say  that  ttie  utterance  of  the  word 
"amen"  alouJ,  after  the  Imam  has  recited  the 
"  Surai,  Fateha"  causes  a  disturbance  in  the 
prayer  of  a  congregation,  some  or  many  of  vyhom 
say  the  word  in  a  low  tone,  is  to  contradict  the 
express  provisious  of  the  Muhammadan  Eccle- 
siastical Law  as  explained  by  the  four  orthodox 
Imams.— (6)  A  mosque  once  consecrated  by 
public  worsjip  caunoc  in  any  case  revert  to  the 
founder,  and  every  Muhammadan  has  the  legal 
right  to  enter  it,  and  perform  devotions  accord- 
ing to  his  own  tenets,  so  long  as  the  form  of 
worship  is  in  accord  with  the  recognized,  rules 
of  Muhammadan  Ecclesiastical  Law.  (c)  The 
dibcussion  Sd,id  to  have  taken  place  after  the  act 
of  the  accused,  could  have  only  taken  place  dur- 
ing the  interval  when  tne  prayers  were  not  going 
on,  and  would  not,  therefore,  fall  under  the 
purview  of  s.  296. — (d)  The  accused,  being  fully 
entitled  by  law  to  enter  the  mosque,  to  jom 
the  congregaoion.  and  to  say  the  word  "  amen  " 
aloud,  was  justified  by  law  in  exercising  his 
right  of  worship  within  the  meaning  of  s.  70, 
I.t*.C.,Per  Mahmood,  J".  — Tne  Courts  are  bound 
to  take  judicial  notice  of  the  Muhammadan 
Ecclesiastical  Law,  and  the  rules  of  the  law  need 
not  be  proved  by  specific  evidence.  QUEEN- 
Bmpress  V.  r"mzan,  7  A.  461,  F,B.  =  A.W. 
N.  1883,  117.  IR  ,  12  A.  494,  F.B  ,  18  C.  448, 
P.G.,  13  A.  419.  P  B  ,  1  G.W.N.  76,  15  PR- 
1902,  P  B.  Cr.  =  104P.L.R.  190-2,35  0.  294  =  12 
C.W.N.  289  =  7  O.L.J.  433  =  3  M.L.J.  191.] 

Act  II  of  1872  (Jute     Warehouse  aad     Fire 
Brigade). 

[REP.,  BEN.  ACT  V  OF  1879]. 

(1) — Ss.  4  and  34 — Procedure— Storing  jute — 
License. — Before  a  conviction  for  storing  jute 
in  a  ware-house  without  a  license  can  be  had 
under  s.  4,  proceedings   should  be   taken  under 


•  These  Local  Acta 
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were    passed  by     the 


2. — Ben^a/ /4c/s— continued. 

Act  II  of  1872   (Jutd  Warehouse    and    Fire 
Brigade) — {co7icluded} . 

the  provisions  of  Ch.  XV  of  the  Code  of  Criminal 
Procedure,  1861,  as  required  by  s.  34  of 
the  former  Act.  In  re  BHUGWAN  CHUNDER 
KOONDOO,  19  W.R.Cr.  4. 

(2)— S.  d'i—See  No.  1,  supra. 
Act  Y  of  1875  (Bengal   Survey). 

[8  57— (REP.  BEN.  ACT  VII  OP  IS'^O.  8.  I, 
REP.  IN  PART  ACT  I  OF  1903.  REP.  (IN 
ASSAM),  ACT  XII  OF  1891.  DBCIiARED  IN 
FORCE  IN  ANGUL  DISTRICT,  REG.  I  OP  1894, 
S.   3).] 

(D— S.  41— See  SURVEY,  11  C.L.J.  417. 

(■i)—S.  4.5~-Obstruction  to  Canongoe  appointed 
by  Selilemeni  Officer— Penal  Code,  s.  186 — Where 
a  Canongoe  appointed  by  a  Setikment  Officer 
in  connection  with  the  settlement  of  certain 
khas  mehal  belonging  to  Government  was  ob- 
structed in  his  attempt  to  drive  some  pegs  in 
the  land  by  way  of  demarcating  the  boundary, 
held,  that  he  was  not  acting  in  the  discharge  of 
any  public  function  within  the  meaning  of 
s.  186,  as  either  of  the  two  conditions  required 
by  the  Act  had  not  been  pmved.  MOULA 
BUX  V.  KiNG-EMPEROR,  6  C  W.N.  120. 

Act  I  :f    1876    (Registration  of   Mahomedan 
Marriages  and  Divorcesj. 

[Short  title  given,  act  i  of  1903], 

See  PENAL  CODE.  S.  419.  17  C  606. 

Act  lY  of  1876  (Calcutta  Municipal  Consolida- 
tion). 

[REP.,  BEN.  ACT  II  OF  1888]. 

(1) — Prosecution  by  Corporation— Competency 
of  its  servant  to  try  as  Justice  of  the  Peace. — A 
servant  of  the  Calcutta  Corporation  was  held  to 
have  such  an  interest  in  the  result  of  a  prosecu- 
tion by  the  Corporation  (under  s.  77  of  Act  IV 
of  1876)  as  to  disqualify  him  from  tryu^g  it  as 
Justice  of  the  Peace.  WOOD  v.  CORPORATION 
OF  THE  Town  of  Calcutta,  7  C  322  =  9 
C.L.R.  193.  [B.,9  C.  397;  Compand.  34  M.  130 
=  20  M.L.J.  773  =  7  Ind.  Cas.  743=11  Or.  L.J. 
521  =  8  M.L.T.  305.] 

(2)— Ss.  11  and  12 — Person  having  no  benefi- 
cial interest  in  the  property  for  which  he  paid 
taxes,  tvhether  qualified  under  above  sections. — 
Where  it  is  found  that  a  certain  person  has 
himself  no  beneficial  interest  in  the  property  for 
which  he  paid  rates  and  taxes,  he  being  simply 
the  manager  and  trustee  of  such  property,  held, 
that  he  was  not  qualified  under  the  above  sec- 
tions. If  his  name  has  been  entered  in  the  list 
of  candidates  eligible  for  election  as  Municipal 
Commissioners,  the  Chairman  will  be  directed 
to  expunge  his  name  from  the  list.  In  the 
matter  of  RAJENDRA  LAL  MITTRA,  19  C.  195, 
Note.     [R.,  19  C.  192.] 

(3)— 8.  12— See  No.  2,  supra. 

(4)— Ss.  75  and  79— License— Assessment- 
Finality  of. — It  is  only    where  any  person,    by 
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2. — BeB5'a/i4cfs— continued. 

Act  17  of  1876  (Calcutta  Hanicipal  Consolida- 
tion) —coniinued. 

reason  of  his  exercising  a  specified  profession, 
is  admittedly  under  a  duty  to  take  oat  a  license 
under  s.  75  of  Bengal  Act  (IV  of  1876),  that  an 
assessment  should  be  made  ;  and  the  finality  of 
the  Chairm9.n's  decision  referred  to  in  s.  79  has 
reference  only  to  such  cases.  The  language  of 
s.  78  does  not  authorize  the  Chairman  to  deter- 
mine (vvhea  the  fact  is  denied),  whether  a 
particular  person  is  bound  to  take  out  a  license 
under  s.  75.  If  that  person  denies  his  liability, 
the  question  can  only  be  determined  judicially, 
i.e.,  after  taking  evidence  by  a  competent  Court 
in  a  prosecution  under  s  77,  WOOD  v.  COR- 
PORATION OF  THE  TOWN  OF  CALCUTTA,  7 
C.  322  =  9  G.L.R.  193.  [R.,  9  C.  397  ;  Consider- 
ed, 34  M.  130  =  :iO  M  L.J.  773  =  7  Ind.  Gas.  743 
=  11  Cr.L  J.  521  =  8  ML.T.  305.] 

(5)— Ss.  75,  79— See  TRANSFER  OF  CRIMI- 
NAL Gases— Miscellaneous  Gases,  2  0. 
290. 

(6) — S,  77 — Go7iiition  for  conviction — Sen- 
tence of  fine. — For  a  conviction  under  s.  77  of 
Bengal  Aog  IV  of  1876  for  keeping  a  boarding- 
house  without  a  license,  there  mnst  be  proof  of 
the  accused  having  held  himself  out  to  the  pub- 
lic as  one  whose  business  or  profession  it  is  to 
receive  boarders  for  profit.  A  proper  sentence 
of  fine  under  s.  77  of  Bengal  Act  IV  of  1876 
should  be  supported  by  evidence  of  the  assess- 
ment on  the  accused's  place  of  business  and  the 
amount  payable  for  the  license.  In  the  matter 
of  the  High  Court's  Criminal  Procedure 
ACT  X  OF  1875,  Wood  v.  The  corporation 
OP  the  Town  of  Calcutta,  8  C.  891  =  11  C. 
L.R.  337  =  4  ShomeL.R  283.  [ExpL,  10  C. 
194]. 

(7) — S.  77 — Prosecution  under  section — Refusal 
to  hear  evidence — Legality. — Where,  in  such  a 
prosecution,  the  accused  denied  his  liability,  a 
refusal  to  hear  evidence  on  the  point,  on  the 
ground  of  the  finality  of  an  (improper)  assess- 
ment by  the  Chairman  of  the  Corporation,  is 
illegal.  Wood  v.  Corporation  of  the 
Town  of  Calcutta,  7  C,  322=9  C.L  R.  193. 
[jR.,  9  C.  397;  Compared,  34  M.  130  =  20  M.L.J. 
773  =  7  lad.  Cas.  743  =  11  Cr.  L.J.  521  =  8  M. 
L.T.  305.] 

(8)— S.  79— See  Nos,  4  and  5,  supra. 

(9) — S.  88— Annual  value  —  Meaning. — 
"Annual  value,  "  in  the  above  section,  means 
"annual  letting  value."  Per  Wilson,  J. 
NuNDO  Lal  Bose  v.  Corporation  for  the 
Town  of  Calcutta,  11  C.  275. 

(10)— S.  104— Scope  of  section— Queer e.— 
Whether  the  above  section  ought  to  be  regarded 
as  an  interpretation  clause,  or  as  only  directory 
as  containing  instructions  to  the  Commissioners 
how  to  proceed  when  exercising  the  jurisdiction 
under  s.  88  of  the  Act.  HUNDO  LAL  BOSB  v. 
Corporation  for  the  town  of  Calcutta, 
11  C.  27S. 

(11)— S.  117— Ceriioran.— The  High  Court 
will  interfere  and  quash  proceedings  on  certio- 
rari,    notwithstanding    the   provisions  of  the 


2,— Bengal  Acts— continued. 

Act  IV  of  1876  (Calcutta  Municipal  Canaolida- 
tion) — concluded. 

above  section,  if  it  appears  that  that  the 
Commissioners  have  acted  without  or  in  excess 
of  jurisdiction.  NUNDO  LAL  BcSE  v.  CORPO- 
RATION FOR  THE  TOWN  OF  CALCUTTA,  11  C. 
275.  [B.,  35  C.  859  =  12  G.W.N.  709  =  7  C.L. 
J,  631,  36  M.  72  =  13  M.L.T.  367  =  13  Cr.  L.J. 
723  =  16  Ind.  Gas.  755  =  23  M.L.J.  393  =  1912 
M.W.N.  1012.] 

(12) — S.  2i8— Conviction  for  keeping  animals 
without  licenses— Continuance  of  same  offence 
before  conviction. — Under  s.  248  of  Beng.  Act 
IV  of  1876,  a  milkman,  who  has  been  convict- 
ed and  fined  under  the  section  for  keeping  an 
animal  without  a  license,  cannot  be  again 
prosecuted  for  the  continuance  of  the  same 
offence  before  the  date  of  the  conviction.  Nor 
can  such  a  milkman  be  separately  prosecuted 
for  the  offence,  for  each  day  the  offence  is  con- 
tinued as  a  separate  and  distinct  offence  under 
the  above  section  before  conviction.  CORPORA- 
TION OF  Calcutta  v.  Matoo  Bewah, 
13  G.  108. 

Act  Y  of  1876  (Bengal  Municipality). 

[S.  159  ;  Rep.  in  part  by  Act  II  of  i90l. 
Rep.  (in  Bengal  and  Eastern  Bengal 
Locally  in  assam),  Ben.  act  III  of  1884.] 

(1) — S.  216,  prosecution  under — Bench  of 
Magistrates,  poioer  of  —  Omission  to  remove 
obstruction. — In  a  prosecution  under  s.  216  of 
Bengal  Act  V  of  1876,  a  Bench  of  Magistrates 
has  jurisdiction  to  determine  whether  the  order 
that  had  not  been  carried  out  was  a  proper  one 
or  not.      MUNICIPAB    COMMITTEE  OF  DACCA 

V.  SOMEER,  9  C.  38  =  5  ShoraeL  R.  79  and  92. 

(2)— S.  256— Sec  GRIM.  PRO.  CODE,  189S, 
s.  556,  10  C.  1030. 

(3) — S.  313 — Bye-laiu  ultra  vires  under 
Bengal  Municipal  Act  {Bengal  Act  V  of  1876) — 
Effect  of  s.  2  of  Bengal  Municipil  Act  {Bengal 
Act  III  of  198i— Bye-law  8S— Validity.— The 
word  "prescribed"  in  s.  2  of  Act  III  of  1884,  must 
mean  "  duly  "  or  lawfully  prescribed,  and  the 
section  cannot  make  intra  vires  a  bye-law  which 
is  obviously  ultra  vires  under  Act  V  of  1876. 
The  bye-law  83  purporting  to  be  made  under 
s.  313,  Bengal  Act  V  of  1876,  and  sanctioned  by 
the  local  Government  provides  that  persons 
failing,  after  service  of  notice,  to  trim  trees 
overhanging  tanks,  which  are  likely  to  foul  the 
water  thereof  shall  be  liable  to  a  fine  not  exceed- 
ing Rs.  10  and  to  a  daily  fine  not  exceeding 
Rs.  2  until  such  requisition  be  complied  with. 
Held  that  the  bye-law  was  ultra  vires.     BENI 

Madhub  Nag  v.  Moti  Lal  Das,  21  C.  837. 

Act  YII  of  1876  (Land  Registration). 

[S.  55,  AM.,  BEN.  ACT  V  OF  1878  ;  S.  82 
REP.  IN  PT.,  Ben.  Act  VII  of  1880 ;  s,  l 

REP.  IN  PT,.  S.  2,  SCH,  REP..  ACT  I  OF  1903  ; 
SS.  3, 13,  15,  24,  28.  30,  31.  53,  64,  70,  77,  83, 
AM.  SS.  5.  23  REP.  IN  PT.,  SS.  19  A,  19  B,  53  A. 
74  A,    INS.,    S.  25    REP.  (IN    BENGAL),  BEN. 
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2, — Bengal  Acts — continued. 

Act  YII  of  1876  (Land  Registration)— concZd. 

ACT  II  OF  1906;  SS.  7  (e),  8  (e)  REP.  LOCALLY, 
AND  SS.  8  (6),  18  [a),  (d)  REP.  IN.  PT. 
LOCALLY  (IN  BENGAL),  E.B.  &  A.  ACT  I  OF 
1907  ;  SS.  7  (e).  8  (e)  REP.  LOCALLY,  AND 
SS.  8  (6),  18  (a),  (d)  REP.  IN  PT.    LOCALLY  (IN 

Eastern  Bengal),  when  order  issued, 
E.B.  &  A.  Act  I  OF  1907  ;  DECLARED  IN 
FORCE  in  the    SONTHAL    PARGANAS,  REG. 

Ill  OF  1872,  s.  3,  AS  Amended  by  Reg.  Ill 
OP  1899,  S.  3.] 

(D— S3.  52,  53,  84  -  See  PENAL  CODE, 
Bs.  191,  193  (2),  9  C.W.N.  127. 

(2)— Ss.  52,  88— Rules  framed  by  Board  under 
— Validity  — Force  of  Law— See  PENAL  CODE, 
SS.  191,  193,  38  C.  368  =  11  Ind.  Cas.  595  =  12 
Cr.  L.J.  411. 

(3)— S.  53— See  No.  1,  supra. 

(4)— S.  56-S6e  PENAL  CODE,  SS.  174,  175, 
186  and  188,  29  C.  2,36  =  6  C.W.N.  141. 


(4-a)— 8.  84— S^e  No.  1,  supra. 


(5) — S.  88 — Board  of  revenue,  rule  passed  by 
—How  far  binding — Evidence — Admissibility — 
Deposition  before  Land  Registration  Deputy 
Collector  not  taken  in  accordance  toith  the 
provisions  of  Giv.  Pro.  Code. — Rules  passed  in 
the  course  of  a  proceeding  of  the  Board  of 
Revenue,  and  not  drawn  up  by  the  Board 
under  s.  88  of  the  Land  Registration  Act  (VII 
B.C.  of  1876),  have  not  tha  force  of  law.  Where 
the  Deputy  Collector,  in  a  proceeding  uoder  the 
Act  of  1876  recorded  the  deposition  of  a  witness, 
vyhich  was  not  read  over  and  interpreted  to  the 
witness,  held,  that  the  deposition  was  not 
inadmissible  in  evidence,  as  the  rule  of  the 
Board  of  Revenue,  which  directed  that  "  the 
depositions  of  witnesses  are  to  be  taken  as 
directed  in  the  Civ  Pro.  Code,  by  the  presiding 
officer,  and  not  by  the  amla  of  the  Court,"  was 
passed  in  the  course  of  the  Board's  proceeding, 
and  not  drawn  up  by  the  Board  under  s.  88  of 
the  Land  Ragistration  Act,  and,  therefore,  has 
not  the  force  of  law.  Debi  SARAN  Misser 
V.  emperor,  11  C.W.N.  470  =  5  Cr  L.J.  281. 
[E.,  38  C.  368  =  11  Ind.  Cas.  595  =  12  Cr.L.J. 
411.] 

(6)— S.  88 -See  No.  2,  supra. 

Act  VIII  of  1876  (Eatate'8  Partition). 

[Rep.  Ben.  act  V  of  i897.] 

(1) — Ss.  112  and  116  —Functions  of  a  butwari 
amin— Penal  Code,  s.  186. — S.  112  of  the  Act  is 
limited  to  those  cases  where  the  community 
of  interest  in  the  land  in  dispute  between  the 
proprietors  of  the  estate  under  partition  as  a 
body  and  the  proprietors  of  other  estates  is  ad- 
mitted. Where  there  is  no  such  community 
of  interest,  it  will  not  be  within  the  legitimate 
functions  of  a  butwari  amin  to  proceed  to 
measure  the  lands  without  a  special  order  from 
the  Collector,  made  after  a  preliminary  en- 
quiry. LiLLA  Singh  v.  Queen-Empress, 
22  C.  236. 

(2)-S.  116— See  No.  1,  supra. 


2, — Bengal  Acts — continued. 

Act  YII  of  1878.(Becgal  Excise  and  Licensingi. 

[S.  36,  rep.  in  PT.,  Ben.  act  Vil  of  1880; 

SS.  4,  9,  19,  61,  75,  82,  AM.,  SS.  17A,  61A,  INS. 
S.  58,  REP.  IN  PT.  AND  AM.,  S.  64,  REP.,  BEN. 
ACT  IV  OF  1881  ;    SS.  4,  15,  17,  26,  -29,  30.  53, 

60,  ei  AM.,  SS.  lOA,  19A,  INS.,  Ben.  act  I  of 

1883  ;  S.  18  AM.,   ACT  IX  OF  1885,  S.  3  ;  S.  81 

(proviso)  rep.,  act  xiii  op  1r89  ;  ss.  18, 
19  am.,  act  xiii  of  1890,  ss.  6,  7  ;  s.  2  rep. 
in  pt.,  act  v  of  1897  ;  ss.  3,  51  rep.  in  pt. 
act  i  of  1903.  title,  preamble,  ss-  1,  11, 
27.  28,  67  am.,  s.  27a,  ins.  (for  bengal 
and  eastern  bengal),  ben.  act  ii  of 
1903.  Declared  in  force—in  the  Son- 
thalParganas,  Reg.  Ill  of  1872,  s,  3.  as 

AMENDED   BY  REG.  Ill   OF  1899,  S.  3;  IN  THE 

Angul  District,  Reg.  I  of  1894,  s.  3.] 

(1) — Vendor  of  spirits — Breach  of  condition  of 
license — Conviction  of  servant — Rank  of  excise 
ojfficer. —The  conviction  of  the  servants  of  a 
licensed  vendor  of  spirits  for  a  breach  of  the 
license  is  not  necessarily  illegal ;  and  a  Magis- 
trate is  competent  to  punish  more  than  one 
such  servant,  if  each  of  them  was  guilty  of  a 
breach.  [F.,  9  0.  847  ;  B.,  17  C.  566,  1  N.L.R. 
81.]  The  excise  officer,  to  whom  a  licensed 
vendor  of  spirits  is  bound  to  produce  his 
license,  must  he  of  the  higher  grades  and  not 
any  Police  officer  exercising  the  powers  of  an 
Excise  officer,  hi  the  matter  of  the  petition  of 
Baney  Madhub  Shaw;  Empress  v.  Baney 
Madhub  Shaw,  8  C.  207  =  10  C.LR.  389=4 
Shorae  L.R.  282.  [Overrzded,  29  G.  G06  =  6  C. 
W.N.  674,  F.B.] 

(2)— -Ss.  4,  40  and  75 — Foreign  excisable  arti- 
cZe— Gujral-Ganja — Penal  Code,  ss.  99,  147  and 
353 — Resistance  to  a  public  officer  acting  without 
legal  authority. — Where  the  accused  offered  re- 
sistance to  an  Excise  Sub-Inspector  in  his 
attempt  to  search  the  house  of  one  of  the  accus- 
ed persons  for  Gurjat-Ganja,  held,  that  Gurjat- 
Ganja  was  a  foreign  excisable  article,  as  defined 
in  s.  4  of  Act  VII  of  1878,  as  amended  by  Act 
IV  of  1881,  and  consequently  the  excise  officer 
had  no  legal  authority  to  enter  and  search  the 
house  and  that  the  accused  were,  therefore,  not 
guilty  of  an  oSence  either  under  s.  147  or  353, 
Penal  Code.  Held,  also,  that  s.  99  of  the  Penal 
Coda  could  not  protect  the  officer  as  his  conduct 
was  altogether  illegal.  JAGARNATH  MAN- 
DHATA  V.  Queen-Empress,  24  C.  324  =  1  C. 
W.N.  233. 

(3) — S.  14 — Selling  toddy  to  European  soldiers 
— Power  to  cancel  licensz — Act  III  o/  1880,  s.  14. 
—  The  words  "spirituous  liquors,  "in  s.  14  of 
the  Bengal  Excise  Act,  must  be  interpreted  in 
their  popular  sense.  So  taken,  fsrmpnted  toddy 
comes  within  the  words  of  s.  14  of  the  Act, 
which  forbids  the  sale  of  any  spirituous  liquor, 
wine  or  intoxicating  drug  to  European  soldiers. 
In  his  judicial  capacity,  a  Cantonment  Magis- 
trate has  no  authority  to  cancel  the  license  of 
a  person  convicted  of  an  offence  under  s.  14  of 
the  Act,  as  the  power  to  cancel  licenses  belongs 
to  the  revenue  authorities.  Queen-EMPRESS 
V.  RAMDHANI  PASSI,  15  C.  452. 
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2, — Bengal  4 c^s— continued. 

Act  VII  of  1878  (Bengal  Excise  and  Licensing) 

— continued. 

(4)— S.  15 — Sale  by  wholesale,  what  is. — 
Under  s.  15  o[  iha  Bengal  Elxcise  Act,  a  sale  of 
more  than  twelve  quart  bottles  of  spirituous  or 
fermeDied  liquors  of  the  same  kind,  mj.de  at 
one  transaction,  is  a  sale  by  wholesals.  EM- 
PBESS  V.  NUDDIAR  CHAND  SH\W,  6  C.  832  = 
8  CL  R.  152. 

(5;— S.  lb— See  No.  '21,  infra. 

(6) — Ss.  15,  17  and  6l~Specified  quantity  of 
spirits — Maximum  amount. — Any  lesser  quan- 
tity of  country  spirits,  whicii  the  Chief  Com- 
missioner of  Assam,  exercising  the  powers  of 
the  Board  of  Revenue,  may  have  declared  to 
be  the  maximum  quantity,  by  any  rule  or  order 
made  by  hvm  under  the  provision3  of  s.  15  of 
the  Act,  cannot  be  deemed  to  be  "the  quantity 
specifiad  m  s.  15,  within  the  meaning  ot  s.  61." 

Empress  v.  Kola  Ladang,  8  C.  2il=io  C. 
L.R.  1S5.     [I.,  9  C.  847.] 

(7)-S.  17— See  No.  6,  supra.. 

(8) — Ss.  17  and  61 — Possession  of  liquor. — 
Oeriain  liquor  was  consigned  to  a  company  of 
licensed  vendors  at  Agra  from  Europe.  The 
petitioner,  at  the  request  of  the  consignee, 
cleared  this  liquor  at  Calcutta  by  paying  the 
duty  and  landing  charges.  The  Abkari  autho- 
rities seized  it,  while  it  was  being  conveyed  to 
Howrah  station  for  despatch  to  the  consignee 
at  Agra,  and  the  petitioner  was  convicted  of 
having  the  liquor  in  his  possession  in  contra- 
vention of  ss.  17  and  61  of  the  Excise  Act,  held, 
that  the  conviction  was  wrong.  In  the  matter 
of  Henry  Kyte,  li  CL.R.  427. 

(9)—Ss  39  and  i.Q— Arrest  under  the  Act, 
when  a  lawful  one. — Where  an  excise  Sub- 
Inspector  arrested  some  persons  found  illicitly 
distilling  liquor  and  took  them  to  a  neighbour- 
ing village  and  asked  for  the  assistance  of  a 
Puhchayet  who,  instead  of  giving  assistance, 
collected  men  and  rescued  them,  held,  that  the 
arrest  was  a  lawful  one.  Hridoy  Mondal  v. 
JAGANANDA  Das,  4  C.W.N.  245.  (16  0.  442 
F.) 

(jO)— S.  40 -See  Nos.  2,  9,  supra. 

(11) — S.  53 — Sale  in  presence  of  master — 
Liability  of  semant. — The  accused,  a  servant 
in  the  employ  of  a  licensed  retail  vendor,  sold 
to  a  person  a  quantity  of  Puchwai  in  excess  of 
the  quantity  allowed  to  be  sold  by  the  master's 
liceLi.se,  in  the  presence  of  his  employer  and  at 
his  request.  He  simply  handed  tbe  liquor  to 
the  Vendee.  Held  that  the  accused  could  not 
be  convicted  under  s.  53  of  the  Bengal  Excise 
Act,  as  the  facts  proved  did  not  establish  a 
sale  by  the  accused,  and  the  more  mechanical 
act  of  handing  the  liquor  could  not  be  regarded 
as  a  sale  by  the  accused.  QueeN-EmpresS  v. 
Habridas  San,  17  C.  566.    ID.,  29  G.  496.] 

(12) — 6.  b'i  —  Ganja  sold  by  master  in  con- 
travention of  the  terms  in  tlie  presence  of  ser- 
vant— Receipt  of   money  by   servant  —  Penal 


2. — fien^a/ A c/s— continued. 

ActVll  of  1878  (Bengal  Excise  and  Licensing^ 

— continued. 

Code,  ss.  31  and  114. — Where  a  servant  receiv- 
ed the  money  for  ganja  sold  by  his  master  in 
contravention  of  the  terms  of  his  license, 
master  and  servant  both  being  present  at  tbe 
sale,  held,  that  the  servant  was  guilty  of  the 
offence  by  the  provision  of  s.  34,  Penal  Code, 
and  not  as  an  abettor  of  s.  114,  Penal  Code, 
not  being  applicable  to  the  case.  KESHWAR 
Lad  Shaha  v.  Girish  Chunder  Dutt,  29 
C.  496.     (17  C.  566.  D.) 

(13) — S.  ^3  — Term,  ^'spirituous  liquor"  ex- 
plained.—  Although  the  term  "spirituous  liquor" 
is  not  defined  in  the  Act,  it  does  not,  include  a 
medicinal  preparation,  merely  because  it  is  a 
liquid  substance  containing  alcohol  in  its 
composition.  The  case  would  be  different,  if  a 
person  has  been  found  manufacturing  alcohol 
or  spirits  separately  for  the  purpose  of  being 
used  in  the  preparation  of  a  meaicme.  GONESH 
Chunder  Sikdar  v.  Queen  Empress,  24  C. 
157  =  1  C.W.M.  1.  [R..  13  Cr.  L.  J.  545  =  15 
Ind.  Gas.  961  =  16  C.W.N.  785  =  39  0.  1053.] 

(14; — Ss.  53,  59 — Prosecution  undtr  s,  59. — 
The  person  prosecuted  under  s.  59  for  breach 
of  license  should  be  the  licensed  vendor,  and 
not  his  servitnta.  In  the  matter  of  NOMULLU 
AKUND,  11  C  L.R.  418. 

(15)— Ss.  53,  59.  60— S.  53,  when  applicable. 
— S.  53  does  not  apply  to  sales  by  a  licensed 
vendor  contrary  to  the  terms  of  his  license  ; 
but  provides  for  a  breach  of  the  conditions  of 
a  license  not  covered  by  tbe  secmd  clause  of 
s.  59.  Empress  v.  Nobocoomar  Pal,  6  C. 
621.  IR.,7  Or.  L.J.  344  =  12  C.W.N.  461  =  7 
C.L.J.  377.] 

(16)  — Ss.  53,  59  and  61— Offence  under  ss.  53 
and  61 — License  for  sale  and  possessio7i  at  a 
certain  place  —  Sale  at  a  different  place —S.  59 
of  the  Excise  Act,  offence  under — Servant^s 
liability  fur  the  master's  act.— The  servant, 
who  delivers  ganja  to  purchasers  at  the  bidding 
of  his  master  and  who  sells  it  and  receives  the 
price,  cannot  be  convicted  of  offences  under 
ss.  53  and  61  of  the  Excise  Act  (VII,  B.C.  of 
1898).  When  a  person  having  a  license  for  the 
sale  and  possession  of  ganja  at  a  certain  place 
sells  it  at  a  difierent  place,  he  commits  an 
offence  under  s.  59,  and  not  under  ss.  53  and  61 
of  the  Excise  Act.  GOSHTA  BehARI  SahA  v. 
emperor,  12  C.W.N.  461  =  7  C.L.J.  377--=7 
Cr.  L.J.  344. 

(17)— S.  54.— Cultivation  of  Ganja— Areanot 
covered  by  license. — Tbe  license  mentioned  in 
s.  54  of  the  Excise  Act  is  a  license  to  a  person, 
and  not   a  license    for  a    specific    area.     AKOJ 

ALi  Mandal  v.  King-Emperor,  18  C.L.J. 
217  =  9  Ind   Cas.  707. 

(18) — S,  58,  Award  of  maximum  sentence 
under  —  Additional  alternative  sentence  of 
inipriso7iment  —  Competency  of  Magistrate  — 
Conditions  of  offence  under  s,  58. — When  the 
accused    were    sentenced  under  s.  58    of   the 
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2,— Bengal  /4c<s— continued. 

Act  YII  of  1878  (Bengal  Excise  and  Licensing) 

— continued, 

Bengal  Excise  Act  to  the  maximum  term  of 
imprisoDment  awatdahle  under  the  section  and 
were,  in  addition,  sentenced,  under  s.  74.  to  an 
altarnitive  senteuce  of  imprisonment,  held,  the 
Magistrate  had  not  thereby  exceeded  his  powers 
under  s.  12  of  the  Presidency  Magistrates'  Act, 
as  the  additional  sentence  could  not  affect  his 
powers  in  respect  of  the  original  sentence  under 
8.  58.  To  constitute  an  offence  under  the 
latter  pact  of  s.  58  the  offender  must  have 
introduced  or  attempted  to  introduce  for  sale 
spirituous  liquois  manufactured  at  another 
place  into  the  limits  fixed  for  the  consumption 
of  such  liquors  manufactured  at  a  distillery 
established  under  s.  9  of  the  Act,  without  a 
special  pass  from  the  CoUootor  ;  where, 
therefore,  such  limits  have  not  been  fixed  under 
the  section,  a  conviction  is  bad.  RAM 
Chundek  Shaw  v.  Empress,  6  C.  875  =  8  C. 
L.R.  250. 

(19) — S.59 — Licensed  manufacturer  or  vendor 
— Breach  of  license  by  servant  — Servant,  ivheiher 
liable. — The  servant  of  a  manufacturer  or 
vendor  under  Bengal  Act  Vll  of  1878  is  not 
liable  under  s.  59  of  the  Act  to  the  penalty 
provided  by  that  section  for  the  commission  of 
an  act  in  breach  of  any  of  the  conditions  of  ihe 
license  of  such  manufacturer  or  vendor  not 
otherwise  provided  for  in  the  Act.  In  the 
matter  of  Kalu  Mal  Khetri,  29  C.  606  =  6  C. 
W.N.  674,  F  B.  (6  0.  832,  11  C.L.R.  416, 
appr.;  19  W.R.  Or.  31,  D.;  8  0.207,  overruled.) 

(20)— S.  59— See  Nos.  14.  15,  16,  and  supra. 

(20-a)  -  S.  60— See  No.  15,  supra. 

(21) — Ss.  60  a7id  ib—Sale  by  servant  —Liabi- 
lity.— The  licensed  retail  vendor  is  the  only  per- 
son liable  to  conviction  under  s.  60,  and  not  the 
bervant  of  such  vendor,  Qucere — Whether  a 
sale  of  twelve  quart  bottles  of  one  kind  and 
three  of  another,  at  the  same  time,  comes  with- 
in the  prohibition  m  the  Explanation  clause  of 
s.  15  ?  Empress  v.  Nuddiar  Chand  sh.-\w, 
6.  C.  832  =  8  C.L  R.  152.  [Diss.,  8  C.  207; 
Appr.,  29  0.   606,  F.B.  ;  R.,  17  C.  566.] 

(22)  S.  61 — Imported  liquor  —  Possession 
without  pass  by  Agent  of  consignee  — The  posses- 
sion of  liqaors  by  an  agent,  authorised  to  land 
and  forward  them  to  the  consignees,  would  not 
constitute  sufficient  possession  to  justify  a  con- 
viction under  s.  61  of  Bengal  Act  VII  of  1878 
for  being  in  possession  of  them  without  a  pass. 
In  the  matter  of  petition  of  HENRY  Kyte  ; 
Crown  v  henry  Kyte,  9  C.  223  =  11  C.L.R. 
427  =  5  Shome  L  R.  78. 

(23) — S.  61 — Sale  by  servant  of  licensed  ven- 
dor— Cooly  employed  by  servant — Conviction 
under  s.  61. — The  conviction  of  a  cooly,  who 
carried  eight  quart  bottles  of  country  spirit  sold 
by  the  servant  of  a  licensed  vendor,  under  s.  61 
of  Bengal  Act  VII  of  1878,  is  illegal  and  must 
be  set  aside.  But  the  conviction  of  the 
servant  would  be  proper ;  whether  it  is   under 
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Act  Vll  of  1878  (Bengal  Excise  and  LiceaBing) 

— concluded. 

3.  53  or  s.  60  is  immaterial.  EMPRESS  v.  ISHAN 
OHUNDRAUe.9  0.847  =  12  C.L.R.  451.  (19  W. 
R.  Or.  34,  8  0.  207  =  10  C.L.K.  389,  F.)  [R., 
17  C.  566,  1  N.L.R.  81.] 

(24)— S.  61— See  ACT  IV  OP  1889,  ss.  6  and 
7,  23  C.  174. 

(25)   -S.  61— See  Nos.  6,  8  and  16,  supra. 

(26)— S.  14.— Provision  for  additional  punish- 
ment.—8.  74  providing  for  aaduionai  punish- 
ment in  the  case  of  a  "  previous  conviction  lor 
a  like  offence  "  merely  contemplates  the  convic- 
tion tor  an  offence  punishable  with  a  fine  of 
Rs  200  or  upwards,  and  another  conviction  for 
another  offence  punishable  similarly,  it  not 
being  necessary  that  the  previous  conviction 
should  have  been  for  the  same  offence.  Ram 
Chunder  Sh.-^w  v.  Empress.  6  C  573 
=  8  C.L.R.  230.  IF.,IQ  C.  799  ;  R.,  4  C.L  J. 
408  =  33  C.  1036.] 

(27)— S.  li— Selling  wine  by  retail  with  a 
wholesale  license. — Tne  offence  of  selling  wine 
by  retail,  with  a  wholesale  license  is  an  offence 
like  to  the  offence  of  sellnig  wine  without  a 
license  at  all  ;  it  is  equally  the  offence  of  soiling 
wine    witUout    having    a    license    so  to  sell  it, 

Schein  v.  Queen-Empress,  16  C.  799.  (6  C. 
575,  F.) 

(28)— S.  75,  inter pretaticn  of— Excise  law-— 
Coafiscaiion  in  the  owner's  absence.  — Thn  boat, 
in  which  excisable  articles  are  carried  in  con- 
travention of  the  excise  law,  should  not  be  con- 
fiscated under  the  provisions  of  s.  75  ol  the 
Bengal  Excise  and  Licensing  Act  (VII  B.C.  of 
1878),  unless  it  is  found  that  the  owner  of  the 
boat  was  in  some  way  implicated  in  the  offence 
under  the  excise  law.  GOLAP  SAHA  v.  EM- 
PEROR, 12  G.W.N.  139. 

(29)— S.  75— See  No.  2,  supra. 

(80) — S.  16 — Nature  of  license  under — Per- 
jury— Sanction  for  prosecution — Si,e  Crim. 
Pro.  code,  1898.  s.  195,  9  Ind.  Cas.  115  =  15 
C.W.N.  169=12  Or.  L.J.  11. 

Act  IX  of  1880  (Cess). 

[Ss  64A,  648  INS.,  ACT  VII  OF  1881 ;  S.  9 
AM.  (IN  BENGAL),  SS.  10,  13.  4".  (1),  43,  44, 
45,  46  |3),  108,  SCHS.  A    AND    C  AM.,   S.    40A 

INS  (IN  Bengal  and  Eastern  bengal), 

BEN.  ACT  II  OF  1881  ;  ss.  110—181  AND  S.  182 
(a),  (6),  (c),  (e).  {g)  AND  (h)  REP.,  SS.  9,  40, 
108  REP.  IN  PT.,  SS.  4.  38,  82,  83,  98.  109  AM. 
(IN    E.-.STERN    BENGAL    AND    IN    PLACES  IN 

Eastern  Bengal  in  which  ben,  act  HI 

OP  1885  IS  declared  in  FORCE).  BEN,  ACT 
III  OF  1885,  S.  2  :  S.  1  REP.  IN  PT.,  S,  20, 
EXAMPLE  B  AM  ,  ACT  I  OF  1903  ;  S,  109  AM. 
(IN  PLACES  IN  BENGAL  IN  WHICH  BEN.  ACT 
III  OF  18S5  IS  IN  FORCE),  BEN.  ACT  V  OF 
1908,  S.  64.] 

(D— Ss.  14,94  and  95— See  PENAL  CODE, 
s.  177,  11  Or.  L.J.  10  =  13  C.W.N.  191  =  5  M. 
L.T.  93  =  4  Ind.  Cas.  578. 
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2. — Bengal  /4c^s —continued. 
Act  IX  of  1880  (Cess)— concZwded. 

(2)— S.  94— See  No.  1,  su^ra, 

(3)— S.  95— iSee  No.  1,  s.wpra. 

Act  lY^of  1881  (Excise  Amendment). 

[S.  1.  REP.  IN  PART,  S.  2  REP.  BY  ACT 
V  OF  1897.  DECLARED  IN  FORCE  IN  THE 
SaNTHAL  PARGANAS,  REG.  HI  OP  1872,  S.  3, 
AS  AMENDED  BY  REG.  Ill  OF  1899,  S.  3.] 

See  BEN.  ACT  VII  OF  1878,  ss.  4,  40,  75,  24 
C.  324=1  C.W.N.  233. 

Act  II  of  1882  (Embankment). 

[3.  16  REP.,  S.  17  REP.  IN  PART,  ACT  IX 
OF  1890  ;  SS.  1,  2,  46,  REP.  IN  PART  BY  ACT 
I  OF  1903.] 

(l)~Ss.  6,  76,  SO  -Failure  to  comply  with  the 
provisions  of  ss.  6  and  80,  effect  of —Commission 
of  ac's  prohibited  by  s.  76  (6).— The  directioQ  in 
s.  6  as  to  the  publication  of  the  notification 
in  the  manner  directed  by  s.  80  is  merely 
directory  and  intended  to  inform  people  livmg 
in  the  locality.  The  further  direction-s  in  s.  80, 
as  to  the  publishing  of  the  proclamations  and 
the  issuing  of  notices  are  intended  to  serve 
the  same  purpose.  Failure  to  comply  with 
either  provisions  cannot  override  the  declaration 
in  s.  6  that  the  provisions  of  the  notification 
shall  take  effect  one  month  from  the  publica- 
tion of  the  notification.  But  compliance  with 
such  provisions  would  be  most  material  on  the 
question  of  puiiishment  in  a  prosecution  under 
3.  76.  On  the  principle  that  ignorance  of  law 
is  uo  excuse,  a  person  who  has  committed  any 
of  the  actspr->hibited  by  s.  76(6),  one  month 
after  the  publication  of  the  notification  in  the 
Gazette,  cannot  escape  prosecution  by  denying 
all  knowledge  of  the  publication.  BrindABUN 
GHOSH  V.  EMPEROR,  7  CW.N.  286. 

~^(2)— Ss.  6,  80  —  Notification  —  Maimer  oj 
publicatini. — The  notification  referred  to  in 
s.  6  of  the  Act  must  be  published  in  the  manner 
provided  by  s.  80 ;  so  that  a  publication  of  it 
in  the  Calcutta  Gazette  alone  would  not  be 
sufficient.  GOVERDHAN  SiNHA  v.  QUEEN- 
EMPRESS,  11  C.  370. 

(3) — S.  1&— Offence  under— Adding  to  em- 
bankment .—Q.  76  of  the  Bengal  Embankment 
Act  prohibits,  not  only  the  construction  of  new 
hundhs,  but  also  adding  to  old  bundhs  so  as 
to  obstruct  the  fliw  of  water.  DWARKA 
Nath  MANJI  v.  EMPEROR,  12  C.W.N.  344  =  7 
Cr.L.J.  185  =  7  C.L.J.  239. 

(4) — S.  76,  els  (a)  and  [b] — Making  addition 
to  existing  embankment — Sanction  of  Collector 
— Proviso. — There  is  no  such  proviso  attached  to 
cl.  (b)  of  s.  76  of  the  Act  as  is  attAched  to  cl.  (a). 
The  only  offence  constituted  by  cl.  (6)  is  that 
of  omitting  to  obtain  sanction  of  the  Oollec- 
tcr  to  making  any  addition  to  an  existing 
embankm-'nt  within  the  prohibitory  area.  The 
ruling  in  11  C  570  has  been  distinctly  and 
clearly  overruled,  as  far  as  the  interpretations 
of  the  woids  "  existing  embankments  "   in  both 
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the  els.  (b)  and  (a)  are  concerned,  by  the  Full 
Bench  casein  30  C.  481.  RAMA  NatH  v. 
Emperor,  12  Cr.  L.J  65  =  9  Ind.  Cas.  360  = 
13C.L  J.  333  =  38  C.  413. 

(5)— S.  76,  cl.  (b) — "Shall  add  to  existing 
embankments,"  meaning  of. — The  words  "  shall 
add  to  existing  embankments  "  in  s.  76  of  the 
Act,  are  not  intended  to  mean  any  repair  to  an 
existing  embankment,  even  if  the  effect  of  such 
a  repair  be  to  make  the  embankment  higher 
or  broader  ;  they  only  mean  an  extension  in  the 
length  of  an  existing  embankment.  GOVER- 
DHAN SiNHA  v.  Queen  Empress,  11 
C.  570.  [Overruled,  30  G.  481  =  7  G.W.N.  284, 
38  G.  413  =  9  Ind.  Gas.  360  =  12  Cr.  L.J.  65  = 
13  C.L.J.  333.] 

(6)— S.  76— See  No.  1,  supra. 

(7)— Ss.  76  (a),  19  —Addition  to  the  height  of 
an  embankment. — The  words  "  shall  add  to  any 
existing  embankment  "  in  s.  76  (a)  of  Act  II 
(B.C.)  of  1882,  include  an  addition  to  the 
height  of  an  embankment.  AJODHYA  Nath 
KOItiA  v.  RAJ  KrisHTO  BHAR,  30  C.  481  =  7 
C.W.N  284,  F.B.  (11  C.  570,  overruled.) 
[Overruled,  38  G.  413  =  12  Cr.  L-J.  65  =  9  Ind. 
Cas.  360.] 

(8) — S.  77 — Sand  bank  artificially  formed — 
Public  embaikment. — A  bank  of  sand  which 
has  artificially  formed  between  the  two  spurs 
erected  by  Government  for  the  protection  of  an 
embankment  is  not  an  embankment,  nor  is  it 
a  public  embanktuent.  The  cutting  through  of 
such  a  sand  bank  for  the  protection  of  one's 
own  cultivation  is  not  an  offence  under  s.  77  of 
tbe  AjE.  BISSUMBHUR  SINGH  v.  QUEEN- 
EMPRESS,  5  C.W.N.  108. 

(9)— S.  79— See  No.  7,  supra. 

(10)— S.  80— See  Nos.  1  and  2,  supra. 

Act  III  of  1884  (Municipal). 

[S.  251  AM.,  SS.  251A  TO  251D  INS.,  BEN. 
ACT.  Ill  OF  1886  ;  SCH.  2  REP.  IN  PT.,  BEN. 
ACT  II  OF  1888  ;  S.  261  REP.  IN  PT.  (IN  BEN.), 
Ben.  ACT  1  OF  1893,  S.  46  ;  SS.  2.  9,  14,  15, 
17,  20,22,  23,  24,  26,  27,  28,  30,  38,  58,  59(a), 
68,82,86,  89,97,98,  99,  113,114,  121,  125, 
127,  186,  187.  199,  200,  208,  210,  212,  217  (4), 
218—220,  236—242,  243,  261,  262,  270,271, 
273  (1),  279,  290.  307.  321.  322,  339,  350,  353, 
365  AND  SCH,  V  AM.,  S.  101  AM.  (IN  BEN.), 
S.  6,  CL.  (14A),  INS.,  SS.  9A,  9B,  25A.  26A, 
26B,  27A,  29A,  37A  TO  37M,  66A,  97A,  lllA. 
141A,  147A,  199A,  210A,  223A,  242A.  256A,256B, 
260A,  262A,  318A,  334 A,  349 \,  349B,  350A, 
351A  INS.,  SS  11,  12,;i8,  327,  328  REP.,  SS.  46, 
57,  76,  85,  87,  320,  351  REP.  IN  PT,  AND  AM., 
SS.  116,  142  (c),  263,  294  REP.  IN  PT.,  BEN. 
ACT  IV  OF  1894;  SS.  15,  37L,  39.  42,  69,  70, 
131,  142,  233,  (1).  279,  321,  322  (3),  350,  .351A 
AM..  SS.  69A,  69B.  140B,  147B,  INS..  S.  141A 
REP.  IN  PT.,  S.  147A  REP.  IN  PT.  AND  AM., 
BEN.  ACT  II  OF  1896  ;  SS.  37J,  219  AM.,  ACT 
V  OF  1897;  IN  HOWRAH,   REP.    IN  PT.,  BEN. 
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ACT  III  OP  1899,  S.  642  ;  IN  DarjeeLING, 
S.  6,  CLS.  (20)  TO  (35)  ADDED,  SS.  6A,  182A, 
182B,  201 A  TO  201G.  207 A.  210B,  2100,  224 A 
TO  2240,  229A,  244A  TO  244Z,  248A  TO  248E, 
272A  TO  272E,  350B,  35IB  TO  351H  INS., 
SS.  176  TO  182  BARRED,  SS.  191,  201,  207.  220 
227,  228,  236  TO  244,  350A  AM..  SS.  208,  232, 
267,  270  (4),i5l  REP.,  SS.  218,  224,  229,  271,  272 
(2),  273  (liREP.  IN  PT.,  SCHS.  A  TO  D  ADDED, 

Ben.  act  I  OF  1900,  s.  168,  rep.  inpt.,  act 

II  OF  1901;  SS-  1,  2  REP.  inpt.,  ACT  I  OF  1903. 

Declared  in  force  in  the  Santhal 
Parganas,  Reg.  Ill  op  1872,  s.  3,  AS 
Amended  by  Reg.  Ill  op  1899,  s.  3. 

(1) — 3.  2 — "  Prescribed,"  meaning  of — See 
BEN.  ACT  V  op  1876,  s,  313,  21  G,  837.] 

i2)-Ss.  6  (13),  .30  and  217  (5)— Obstructing 
road  not  vested  i>i  the  Municipality. — The  word 
"road"  in  cl,  5  of  s.  217  is  uot  limited  to 
roads  ve.sted  in  the  Municipality.  A  path 
through  a  paddy  field,  over  which  the  public 
has  a  right  of  way,  would  amount  to  a  "road  " 
within  the  definition  of  the  term  in  s.  217  (5). 
RAM  Chandra  Ghose  v.  Bally  Munici- 
pality, 17  C.  684. 

(3)  — S   30— See  No.  2,  supra. 

(4) — S.  45 — Delegation  of  powers  of  Chairman 
to  Vice-Chairman —  Written  order  of  delegation, 
— The  proviso  to  s.  45  of  the  Act  must  not  be 
understood  as  altogether  over-riding  the  body 
of  the  section.  It,  merely,  relates  to  specific  acts 
in  which  an  express  or  implied  consent  may 
have  been  given,  or  held  to  have  been  given. 
A  general  authority  given  orally  by  the  Chair- 
man to  the  Vice-chairman  to  institute  prosecu- 
tions under  the  Act,  without  any  written  order, 
does  not  come  under  s.  45  of  the  Act  and  is  not 
a  valid  delegation  of  the  power.  The  law 
requires  not  express  consent,  but  a  written 
order,  where  such  general  powers  are  delegated 
by  the  Chairman.  KHSRODA  ProSAD  PAUL  v. 
Chairman  op  the  Howrah  Municipality, 
20  C.  448.  [R.,  13  Or.  L.  J.  524  =  15  Ind.  Gas. 
796  =  16  C.W.N.  934.] 

(5)— S,  133 — Application  for  license— False 
statement  —  Mng'strate' s  potoer  to  take  cognizance 
of  offence  on  his  owa  motion — Grim.  Pro.  Code 
(18821,  .s,  191  —Penal  Code,  ss.  182,  199,  417 
and  511 — Applicabilitii  of  Penal  Code  to  offences 
under  Act- — Where  a  Deputy  Magistrate  insti- 
tuted proceedings,  of  his  own  motion,  against 
an  accused  for  making  a  false  statement, 
regarding  the  number  of  horses  in  his  posses- 
sion, in  an  applioacion  to  a  Municipality  for  a 
license,  and  charged  the  accused  under  ss.  182, 
199  and  417  read  with  s.  511,  held,  on  a.n 
application  to  the  High  Court  during  the 
hearing  ot  the  case,  that  the  proceeding  was 
not  properly  instituted,  as  there  was  no  private 
complaint  before  the  Magistrate  and  as  he  was 
not  empowered  to  take  cognizance  of  offences 
of  his  own  motion  in  the  manner  prescribed  fay 
cl.  (c)  of  s,  191  of  the  Code  of  Criminal  Proce- 
dure.    Held  that  s.  182,    Penal  Code,  was  not 


2. — Bengal  /4c<s— continued. 

Act  III  of  1884  (Municipal)— continued. 

applicable  to  the  case,  as  the  applicant  could 
not  be  said  to  have  tried  to  dishonestly  induce 
the  Municipality  to  omit  to  mspect  his  pre- 
mises under  a.  140  of  the  Municipal  Act,  merely 
by  presenting  his  application  in  that  form 
For,  under  the  section,  the  Commissioners  had 
no  power  to  inspect  them  at  all,  unless  there 
was  some  other  reason  which  justified  their 
doing  so,  and  that,  for  the  same  reason,  the 
accused  was  not  guilty  of  the  ofience  of  attempt- 
ing to  commit  cheating  under  s.  4i7  read  with 
s.  511  of  the  Penal  Code.  Held,  further,  that 
the  accused  was  not  guilty  of  an  offence  under 
s.  199  of  the  Penal  Code,  as  the  statement  made 
by  the  accused  for  the  purpose  of  taking  out 
the  licenses  was  no  evidence  at  all  against  any 
one  but  himself,  and  could  only  be  evidence 
against  himself  as  proving  an  admission  by  him. 
Whenever  there  is  an  intention  to  apply  the 
provisions  of  the  criminal  1-iw  to  acts  authorized 
or  required  by  particular  statutes,  that  inten- 
tion is  always  made  clear  by  express  words  to 
that  effect.  As  there  is  no  such  provision  in 
the  Bengal  Municipal  Act,  the  Act  is  intended 
to  be  complete  in  itself  as  regards  offences 
committed  against  the  Municipality.  No 
penalty  is  attached  to  the  omission  to  make  a 
return  under  s.  133,  and  there  are  no  words  in 
the  Act  constituting  the  making  of  a  false 
return  a  penal  oSence.  CHANDI  PERSHAD  v. 
ABDUR  Rahman,  22  C.  131.  [R.,  38  C.  68  = 
13  G.L.J.  43  =  7  Ind.  Cas.  747  =  11  Cr.  L  J.  525, 
5  CL  J.  47  =  11  C.W  N.  100.] 

(6) — Ss.  142  and  146 — Non  reqistration  of 
carts— Meaning  of  the  luords  "  habitually  used," 
— The  word  "  habitually  "  in  s.  142  imports  some 
degree  of  frequency,  and,  in  order  that  a  cart 
may  be  said  to  be  "  habitually  used  "  within 
the  limits  of  any  Municipality,  it  must  be 
used  within  those  limits  oflener  than  it  is  not, 
regard  being  bad  to  the  total  extetit  of  the  use 
within  and  without  the  Municipality  to  which, 
in  due  course  of  business  it  is,  or  might  rea- 
sonably, be  put.  Therefore,  a  per,=!on,  living 
and  keeping  a  care  out.«ide  a  Municipality, 
cannot  be  said  to  be  habitually  using  the  cart 
under  s.  142  of  the  Act,  merely  because  he 
brings  it  within  the  limits  twice  a  week  through- 
out the  year.  THE  LEGAL  REMEMBRANCER 
v.  Shama  Oharan  Ghose,  23  C.  52. 

(7)— S.  146— See  No.  6,  supra, 

(8) — Ss.  155  and  156 — Meaning  of  the  term 
''ferry" — Plying  ferry  ivithmit  license  within 
prescribed  limits  Unlicensed  boat — Rights  of 
ferryman  to  demand  tolls  from  passengers. — A 
ferry,  under  the  Act,  means  the  exclusive  right 
to  carry  passengers  across  a  stream  from  one 
bank  to  the  other,  on  payment  of  prescribed 
tolls,  and  the  object  of  s.  155  is  to  prevent  the 
crossing  of  passengers  from  one  bank  of  the 
river  to  the  opposite  bank  by  a  boat  plying  for 
hire  without  a  license  within  the  proscribed 
limits.  The  crossing  of  the  bar  of  a  stream  so 
as  to  enter  another  stream  would  constitute  no 
breach  of  ss,  155   and  156,   and    a  Magistrate 
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will  not  be  right  in  adopting,  as  a  matter  of 
law,  the  precedent  of  an  erroneous  judgment  of 
the  Sessions  Judge  holding  that  the  crossing  of 
the  bar  at  the  mouth  of  a  khal  so  as  to  enter  a 
river  and  to  land  passengers  on  the  opposite 
bank  constituted  a  breach  of  the  Municipal 
Act.  A  ferryman  has,  under  no  circumstances, 
authority  to  demand  tolls  from  persons  who 
are  merely  passengers  in  an  unlicensed  boat  ; 
his  remedy  liea  under  s.  156  against  the  person 
who  lieeps  the  ferry  boat  without  a  license. 
Government  of  Bengal  v.  Senayat  Ali, 
2?  C.  317  =  4  C.W.N.  348  [B.,  28  M.  517  = 
15  M.L.J.  466.] 

(6-a)— S.  156— See  No.  8,  sufra, 

(9) — Ss.  202,  -IX^ —Removal  of  a  wall  and  a 
privy— Owner  or  lessee — Requisition  or  notice  to 
remove — Service  on  ■person  who  has  built — Fail- 
ure to  comply  with  requisition— Liability. — The 
notice  contemplated  by  s.  202  of  the  Bengal 
Municipal  Act  (III  of  1884)  for  the  removal  of 
any  wall  or  other  obstruction  erected  on  any 
road  or  drain  phould  be  served  upon  the  person, 
who  may  have  erected  the  same,  and  on  failure 
to  comply  with  such  requisition,  he  alone  is 
liable  to  a  prosecution  under  s.  218  of  the  Act. 
So,  where  a  wall  and  a  privy  were  erected  by 
the  lessee,  and  not  the  owner  of  a  land  or 
building,  the  lessee  alone  is  liable  to  a  prose- 
cution for  non-compliance  with  a  requi&i;ion 
issued  to  remove  such  wall  and  privy.  Sh.aMA 
BiBEE  V.  JaDAB  CHUNDER  BANERJEE,  2  C. 
L.J.  226  =  2  Cr. L.J.  613. 

(10;— S.  20X— Construction  of  the  Act.— This 
section  applies  only  to  tbe  case  of  a  projection, 
which  is  caused  by  a  building  which  is  new,  i.e., 
erected  after  the  passing  of  the  Acts  referred  to 
in  this  section,  and  it  does  not  app'y  to  the  case 
of  a  projection  forming  part  of  a  building  which 
is  merely  in  substitution  for  an  old  building, 
which  had  existed  up  )n  the  same  site,  before 
the  passing  of  the  Acts  mentioned  in  the 
section.  [Ap-pr.,  23  B.  248.]  The  words  "which 
may  have  been  so  erected  or  placed,"  in  this 
section  mean  erected  or  placed  for  the  first 
time.  Eshan  Chunder  MITTEB  v.  BANKU 
Behari  Pal,  23  C.  160  =  l  C.W.N.  660.  {R., 
6  Ind.  Cas.  431  =  6  N.L.R.  53.] 

(ll)-S      217,     cl.    5  — See     MAGISTR.A.TE, 

Jurisdiction  of— General  Jurisdiction, 

23  C.  44. 

(11  a)— S.  217— See  No.  2,  supra,  and  No.  30, 
infra, 

(12)— S.  218  — See  No.  9,  supra. 

(13)— Ss.  218,  353 -Obstruction  to  drains- 
Removal — Limitation. — Although  the  offence 
of  erecting  culverts  on  pucci  drains  may  be 
continuous  in  its  nature,  a  prosecution  for  that 
offence  cannot  be  instituted,  under  s.  353,  more 
than  six  months  after  the  commission  of  the 
obstruction  was  brought  to  the  notice  of  the 
Chairman.  S.  218  is  not  applicable  to  such  a 
case.  LUTTI  SiNGH  v.  BEHAR  MUNICIPALI- 
TY, 1  C.W.N.  492. 
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(14)— Ss.  224,  2i&— Notice  under  s.  246.— 
Regard  beicig  had  to  the  fact  that  the  Munici- 
pality is  empowered  to  issue  a  notice  under 
s.  224,  the  notice  here  under  s.  246,  re  the 
demolition  of  a  pucca  privy,  was  heli  to  be  a 
substantial  compliance  with  the  provisions  of 
the      law.       DUKE,     Chairm.^N,      HOWRAH 

Municipality  v.  Rameshwar  Malia,  26 
C.  811  =  3  C.W.N.  508. 

(15)— Ss.  230,  231,  210— Nature  of  the  offence 
of  constructing  a  latrine  in  contravention  of  the 
provisions  of  ss.  230,  231. —  I'he  oiience  under 
suD-8.  3  of  3.  270,  namely,  the  consiruction  of 
latrines  in  contravention  of  the  provisions  of 
8S.  230  and  231,  is  not  a  continuous  ofience. 
BlDHU     BHUSAN     MULLICK    V.    ASSENSOLE 

Municipality,  6  CW.N  167. 

(16)— S.  231— See  No.  15,  supra. 

(17)— Ss.  236  and  273  il)— Commencement 
of  budding  second  storey  without  permission, 
whether  an  offence  under  s.  273  (1)  -  Crim.  Pro. 
Code  (1893),"  ss.  438  and  439.— Where  a  Sub- 
divisonal  Magistrate,  who  was  also  the  Chair- 
man of  the  Municipality,  had  in  one  order 
convicted  the  accused  under  s.  273  (1)  of  the 
Bengal  Municipal  Act,  1884,  and,  in  addition 
to  sentence,  had,  as  Ghairm  m,  in  the  same 
order  directed  the  demolition  of  the  second 
storey  commenced  to  be  built  without  permis- 
sion, held,  that  the  whole  order  should  beset 
aside  as  the  case  did  not  come  under  s.  273  (1) 
and  as  there  was  no  necessity  for  permission  to 
build  a  second  storey,  the  act  not  amounting 
to  building  or  rebuilding  a  house,  nor  to  obs- 
trucfion  or  encroachment  on  roads.  EMPEROR 
v,  Mathura  Prasad,  29  C.  491. 

(18)  — Ss.  237  and  238  — Notice  of  intention  ta 
build — Commencement  of  building  in  anticipa- 
tion of  sanction — Refusal  of  sanction— Effect. — 
Although  a  person  commencing  to  build  a  house 
after  giving  the  notice  requirtd  by  s.  237,  with- 
out waiting  for  the  six  weeks  mentioned  in  it, 
does  not  necessarily  contravene  the  law,  yet, 
when  he  so  acts,  the  reasonable  view  must  be 
that  he  does  it  at  his  risk,  his  act  being  liable 
to  ba  treated  as  one  in  contravention  of  any 
legal  order  of  the  Commissioners  issued  within 
the  statutory  period  of  six  weeks,  if  such  order 
does  not  sanction  the  proposed  huildmg.  CHUN- 
DRA  Kumar  Dby  v.   Gonesh  Das  agra- 

WALLA,    25  C.  419. 

(19)— 8.  238— See  No.  18,  S'J.pra. 

(19-a)— Ss.  238,  240,  273,  sub-s-  (1)  -Building 
of  neiv  inasonry  wall,  whether  erection  of  house 
— Erection  toilhout  sanction,  whether  offence — 
"  Building,"  meaning  o^— The  building  of  anew 
and  additional  masonry  wall  which  materially 
enlarges  a  courtyard  constitutes  the  erecting 
of  a  house  within  the  meaning  of  ss.  238  and 
240  of  tbe  Bengal  Municipal  Act,  and  its 
erection  without  the  sanction  of  the  Municipal 
Commissioners  is  an  offence  under  s.  273, 
sub-s.  (1)  of  the  Act.   The  word  "  building,"  in 
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the  absence  of  luy  specific  definition  in  the 
Act,  should  be  conHtruod  in  its  ordinary  senee 
and  as  including  erections,  stru<"tures,  or  build- 
ings such  as  maaonry  w-tlls.  MAHANT  MO- 
HABIR  DAS  V.  GAYA  MUNICIPALITY,  16  Cr. 
L.J.  S9^26  Ind.  Cas.  651. 

(•20)— Ss.  2^%  '2Ti— Sanction  to  build  not 
given  in  proper  time — Right  to  build  loUhout 
sanction.—  A  person  buUdinf^  according  to  his 
own  plans  six  weeks  after  his  submisaion  of 
plans  and  specifications  tor  the  sanction  of  the 
Municipal  (Jomrnissioner:*  cannot  bo  convicted 
under  a,  273,  for  building  without  a  sanction. 
The  faot  thai  certa'n  alterations  were  made  after 
such  period  at  the  suggestion  of  the  Munici- 
pality, wouli  not  make  him  forfeit  his  rights, 
un  ler  s.  21^8,  to  build  on  his  own  plan.  SE- 
wanandan  Rai  Kayal  v.  Vice-chairman 
op  the  darjeeiilng  municipality,  5  c. 
W.N.  42. 

(•20-a)  -8.  240— Ste  No.   19-a,  supra. 

(21)— Ss.  243,  244,  267— Hut,  erection  of, 
without  notice  to  Commissioners,  offence — 
Notice  to  rimove  hul,  not  condition  precedent  to 
conviction.  — S.  i!43  of  the  Bengal  Municipal  Act 
forbids  the  erection  of  a  hut  within  a  Munici- 
pality, without  a  imnth's  notice  to  the  Muni- 
cipal Commis^nouers.  When,  therefore,  a 
person  was  prosecuted  under  s.  267  of  the  Act 
for  having  erected  a  hut  without  such  notice, 
and  it  was  fnnnd  that  the  but  was  so  erected  : 
held,  upon  Iho  f-inta  found,  the  accusfld  ought 
to  have  been  convicttd,  held,  also,  a.  267  of  the 
Act  provides  for  two  dittmct  classes  of  ofiences, 
n  +  oiely,  (1)  erecting  a  hut  without  a  month's 
notice  to  the  Commissioners,  and  (2)  failing  to 
remove  a  hut,  erected  without  such  notice, 
when  required  to  do  So,  the  latter  only  being  an 
oSance  of  a  continuous  nature,  liable  to  be  pun- 
ish'id  wi:h  a  daily  fine.  Notice  to  remove  the 
hut  is  not  a  condition  precedent  to  a  conviction 
for  the  first  class  of  oSenoes  mentioned  above. 
Chairman,  Howrah  Municipality  v. 
GOLAPi  Bewa,  10  C  L  J.  16  =  10  Cr.  L.J.  191 
=  2  lad.  Cas.  939 

(22)— S.  244— See  No.  21,  supra. 

(23) — Ss.  245,  '24.6 —Suit  against  M2micipalitp 
— Civil  Court's  jurisdictioJi  for  challenging  acts 
of  Municipality,  when  th°.y  are  in  conformity 
with  statutory  powers.  —  A  Civil  Court  can  res- 
train a  Municipality  from  doing  anything  ultra 
vires,  bur,  it  has  no  jurisdiction  to  try  the 
question  whether  the  Municipality,  when  it 
was  acting  within  the  limits  of  its  titatutory 
power,  was  right  in  its  judgment  that  a  certain 
thing  should  be  done.  If  a  Municipality  having 
proaeeded  in  accordance  with  the  provisions  of 
S3.  245,  246,  Bengal  Municipal  Act  (III  of  1884), 
decides  thai,  certain  works  are  necessary,  that 
conclusion,  in  the  absence  of  mala  fides,  or 
fraud  or  considerations  of  that  nature,  cannot 
be  successfully  challenged  and  cannot  be  gone 
into,  in  a    Civil    Court.     DUKE,  CHAIRMAN, 

HOWRAH  Municipality  v.   Rameshwar 
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Malia,  26  C.  811  =  3  C.W.N.  508.  [R.,  6  Ind. 
Gas.  431=6  N.L.R.  53,16  Ind.  Cas.  449  =  8 
N  L.R  107.  58  P.R.  Iii07  =  196  P.L.R,  1908 
=  1.36  P. W.R    1907.] 

m-a)  S.  246— See  No.  23,  aupra. 

(24)— Ss.  261,  273,  cl.  2— Carrying  an  offen- 
sive or  dangerous  trade  -Scope  of  s  261 — Fixing 
of  local  limits  a  condition  precedent  to  prosecution 
under  s.  27?  Proceedings  of  Municipal  bodies 
hoio  to  be  proved — Presumption  as  to  the  regular 
performance  of  official  acts,  if  applies  to  supply 
deficiency  in  proof— Evidence  Act,  ss.78  (5),  U4, 
III.  («). — Wnero  the  petitioner  was  convicled 
under  cl.  2  of  s.  273  of  the  Bengal  Municipal 
Act  for  having  used  without  a  license  certain 
promises  within  the  Outiack  Municipality  for 
the  purpose  of  storing  hides  in  contrdventiou  of 
s.  261  of  the  Act,  but  no  resolution  passei  by 
the  Commissioners  at  a  meeting  fixing  the  local 
limits  within  which  licenses  should  be  required 
under  s.  261  for  offensive  or  dangerous  trades 
was  on  the  record,  nor  was  there  any  secondary 
evirjence  of  any  such  resolution:  Held— thut 
the  conviction  must  be  set  aside,  as  the  prose- 
cution had  failed  to  prove  the  existence  of  the 
resolution,  and  if,  from  other  circumstances,  it 
were  assumed  that  such  a  resolution  was  passed, 
the  prosecution  had  failed  to  prove  its  purport 
in  the  manner  required  by  law.  The  presump- 
tion that  official  acts  have  been  regularly 
performed  (s.  114,  Evidence  Act,  III.  (e))  cannot 
supply  the  deficiency  in  tbe  proof.  As  a  rule 
the  contents  of  documents  cannot  be  proved 
inferentially.  A  legitimate  way  of  proving  the 
proceedings  of  a  Municipal  body  in  British  India 
is  by  a  copy  of  such  proceedings  certifitd  by  the 
legal  keeper  thereof  or  by  a  printed  book  pur- 
porting to  be  published  by  the  authority  of  such 
body  as  laid  rJown  in  cl.  5  of  a.  78  of  the  Evi- 
dence Act.  The  language  used  in  s.  2G1  of  the 
Bengal  Municipal  Act  is  wide  enough  to  enable 
the  Commissioners  of  the  Municipality  to  apply 
the  section  to  all  places  within  the  Municipal 
limits  or  the  entire  area  within  the  Municipal 
boundaries.  Quoare — Whether  the  penultimate 
clause  of  s.  26i  empowers  the  Commissioners  to 
do  more  than  withhold  the  license  in  indi- 
vidual cases,  each  case  being  considered  on  its 
own  merits.  SYED  Mokram  Ali  v.  CUTTACK 
Municipality,  17  C.W.N.  531  =  14  Cr  L.J.  91 
=  18  lad.  Cas   651. 

(25)— Ss.  263  and  27^— Keeper  of  hackney 
carriages — Milk  inan. — Where  a  person  bad  a 
number  of  ponies  and  also  some  cows  and  sheep 
and  let  out  a  carriage  and  pair  on  monthly 
hire,  keeping  the  same  in  bis  stable,  and  also 
kept  other  ponies  for  s*Ie,  and  supplied  milu  to 
others  out  of  his  cows,  held,  that  the  facts 
found  did  not  render  him  liable  within  the 
terms  of  s.  273  FAIRWEATHBR  v.  SURBSH 
CHUNDER  Dutt,  5  C.W.N.  331. 

(25-rt)-S    270— See  No.  15,  supra. 

(26)— Ss.  271.  272— Conviction  under  the 
sections,  when  awardable, — In   the  absence  of 
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any  finding  or  material  in  the  judgment  to 
show  that  the  requisition  was  served  upon  the 
accused  and  what  the  requisition  was  about,  a 
conviction  either  under  s.  271  or  s.  272,  cannot 
be  maintained.  BiDHU  BHUSAN  MuLLICK  v, 
ASSBNSOLE  MUNICIPALITY,  6  CW.N.  167. 

(26-a)— 8.  272— See  No.  26,  supra. 

(27) — S.  273 — Period  of  sanction,  computa- 
tion of. — The  period  of  six  weeks  during  which 
the  Municipal  Commissioners  should  sanction 
an  application  to  build,  is  to  be  computed  from 
the  date  when  complete  plausand  specifications 
are  submitted  in  such  a  form  as  to  make  it 
possible  of  being  considered  by  the  Commission- 
ers. Sewanandan  Rai  Katab  v.  Vice- 
chairman  OF  THE  DARJEELING  MUNICI- 
PALITY, 5  C.WN.  42. 

(27-a)— S.  273— See  Nos.  17,  19-a,  20,  24 
and  25,  supra. 

(28)— S3.  320,  321— Liability  for  keeping  a 
factory  in  a  filthv  state— See  ACT  XV  OF  1881, 
s.  15,  25  C.  454." 

(28-a)— S.  321— See  No.  28,  supra. 

(29)— Ss.  337,  338,  344  and  'i^Q— Resolution 
extending  provisions  of  s.  337  to  a  Municipality 
— Order  as  contemplated  by  s.  337 — Power  to 
grant  license —  Jurisdiction  of  Courts. — The 
Municipal  Commissioners  of  Madaripur  at  a 
meeting  passed  the  following  resolution  :  — 
"  That  the  provisions  of  s.  337  of  the  Act  be 
extended  to  this  Municipality."  But  it  also 
appeared  that  Part  X  of  the  Act,  which  includes 
the  section,  had  been  previously  extended  to 
the  Municipality  by  an  order  of  the  Govern- 
ment of  Bengal.  Held,  that  the  resolution  of 
the  Municipality  was  not  such  an  order  as  was 
contemplated  by  s.  337,  and  its  terms  were  not 
sufficiently  precise,  so  as  to  convey  a  definite 
meaning,  and  it  merely  purported  only  to  do 
what  the  Bengal  Government  had  already  done 
some  time  previously.  Therefore,  tha  conviction 
of  a  person,  under  s.  344  of  the  Act,  for  holding 
a  market  on  his  land,  after  the  passing  of  the 
resolution,  without  any  license,  was  set  aside. 
It  is  entirely  within  Ihe  discretion  of  the 
Municipal  Commissioners,  under  the  provisions 
of  s  339  of  the  Bengal  Municipal  Act,  to  grant 
or  refuse  a  lice-nse,  and  the  Courts  have  no 
longer  any  jurisdiction  to  control  such  power, 
however  arbitrarily  exercised.  QUEEN-EM- 
PEESS  v.  MUKUNDA  CHUNDER  CHATTERJEE 
20  C.  654.    (17  C.  329,  appr.) 

(29-a)— S.  338— See  No.  29,  supra. 
(29-6)— S.  339— See  No,  29,  supra. 
(29-c)— S.  344  — See  No.  29,  supra. 
(29-d)— S.  353— See  No.  13,  supra. 

(30)— Ss.  353,  'ill— Municipal  offence,  pro- 
secution for — Consent  of  the  Commissioners  to 
prosecution  how  to  be  evidenced — Sanction  of 
prosecution,  by  public  authority,  if  should  be  in 
writing  signed  and  sealed  by  the  authority. — 
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The  only  evidence  of  sanction  of  prosecution 
of  a  public  authority  is  a  writing  under  the  seal 
and  signature  of  that  authority.  Where  the 
Vice-Chairman  of  a  Municipality,  in  starting 
two*  prosecutions  against  the  accused  under 
S.217  of  the  Bengal  Municipal  Act  and  Municipal 
Bye-law  No.  50  respectively,  merely  signed  two 
"  Forms  "  called  "  Forms  of  prosecution,"  in 
the  remarks  column  of  one  of  which  was  written 
"  I  have  seen  myself "  and  in  that  of  other 
"prosecute."  Beld — that  neither  of  these  docu- 
ments disclosed  any  authority  written  or  other- 
wise showing  the  consent  of  the  Commissioners 
or  the  Vioe-Chairman  on  their  behalf  to  a  pro- 
secution. Rasul  Bukhsh  v.  Municipal 
BOARD  OF  Chapra,  16  CW.N.  934  =  15  Ind. 
Cas.  196  =  13  Cr.  L.J.  524. 

Act  I  of  188S  (Ferries). 

[S.  18    REP.   in    PT.    by     ACT  II    OF    1901. 

Declared  in  force  in  the  Santhal 
Parganas,    Reg.    Ilf  of    1872,   s     3,    AS 

AMENDED  BY  REG.  Ill  OF  1899,  S.  3.] 

(I) — Ss.  6, 16,  28— Declaration  of  ferry  being 
public — Private  ferry  not  to  ply  within  specified 
distance  of  public  ferry. — Where  a  ferry  has  not 
been  declared  to  be  a  public  ferry  under  s-  6  of 
the  Bengal  Ferries  Act,  no  conviction  under 
ss.  16  and  28  of  the  Act  can  take  place  for 
plying  a  private  ferry,  within  the  specified 
distance  of  the  ferry.  MAHARAJ  MANDAL  v. 
POKAK  SINGH.  6  Ind.  Cas.  198  =  37  C.  543  = 
11  Cr.  L.J.  293  =  12  C.L.J.  21. 

Act  III  of  1885  (Local  Self-Qovernment). 

[S.  45  AND  SCH.  II  AM..  ACT  I  OF  1903  J 
SS,  1,  6,  25,  73,  103  REP.  IN  PT.,  SS.  5,  7,  10, 
11,  13,  15,  17,  19.  22,  25—27.  29,  32,  33,  35, 
36,  44,  48,  50,  52.  53,  56.  58—61,  63,  65.  67, 
73,  82,  86,  91,  99  (AND  HEADING  THERETO), 
100,  104  —  111,  114—119,  130—134.  138,  139. 
142,  144.  SCH.  II,  AM.,  SS.  16,  24,  .S4,  72  REP., 
S.  18  REP.  IN  PT.  AND  AM..  S.  18-A.  19-A, 
23-A,  26-A,  29  A,  35- A,  41- A,  53-A,  64-A,  65-A, 
65-B,  78-A.    86-A  TO  86-M,   88-A,  99-A,  118-A 

TO  118-D  INS.  (IN  Bengal),  Ben.  act  V  of 
1908.] 

(I)  Bye-laws — District  Board  roadside  land, 
encroachment  on  —  Acquisition  of  right  by 
District  Board  over  land  adjacent  to  road,  how 
to  be  made, — A  District  Board  can  only  take 
action  and  acquire  right  over  a  zemindar's  laud 
adjacent  to  its  road  under  Act  III  (B.C.)  of 
1885.  Where  some  accused  were  convicted 
under  ss,  15  and  19  of  the  District  Board  Bye- 
laws  for  having  encroached  upon  and  cultivated 
land  claimed  by  the  District  Board  to  be  their 
roadside  land  from  which  its  officers  had  been 
taking  earth,  although  there  had  never  been 
any  formal  acquisition  of  these  lands  by  the 
District  Board  :  Held,  that  the  conviction 
must  be  set  aside.  JADU  GHOSH  v.  DISTRICT 
BOARD  OF  MURSHIDABAD,  15   Cr.  L,J.  267  = 

23  Ind.  Cas.  475  =  19  C.L.J.  635. 


541 


THE  ALL  INDIA  DIGEST. 


542 


2. — Bengal  Acts — continued. 

Act  III  of  188S  (Local  Self-Government)— c<c2. 

(2) — S.  7Q— Channel — Property  of  private  per- 
son— How  can  be  brought  under  District  Board. 
— A  District  Boird  can  only  bring  a  private 
channel  under  its  control  and  administration  by 
making  an  agreement  with  the  person  in  whom 
the  property  in  any  channel  is  vested,  under  s.  76 
of  the  Bengal  Local  Self- Government  Act. 
Where  a  District  Board  had  a  certain  private 
channel  entered  on  its  books  and  had  spent  some 
money  on  its  upkeep  :  Held,  that  this  was  not 
suflficient  to  bring  the  channel  under  the  control 
and  administration  of  the  District  Board,  and 
that;  the  persons  erecting  weirs  and  fishing  in  it, 
with  the  permission  of  the  owners,  committed 
no  offence  against  the  District  Board's  bye-laws. 
Shashi  Bhushan  Gupta  v.  Emperor,  I3 
Gf.  L  J.  580  =  15  Ind.  Gas.  996. 

(2-a)— a.878— See  No.  4,  infra. 

(3) — S.  139 — Bye-law-- Encroachment,  tvhat  is 
— Eighivay — District  Board  road — Right  of  user 
by  public — Hanging  verandah,  if  invade  right  of 
user  of  public — Obiter. — An  encroachment  is 
an  unlawful  gaining  upon  the  right  or  possession 
of  another  man.  (L.R.  7  Q.B.  69  (73)  =41  L.J. 
M.C.  25  =  25  L.T.  5b6  =  20  W.R.  203,  Bel.)  In 
the  case  of  a  District  Board  road,  the  right  to 
the  soil  ordinarily  rests  with  the  owner  of  the 
land  adjoining  the  road.  But  the  public  have 
an  extended  right  of  user  in  the  road  for  the 
protection  and  control  of  which  the  District 
Boards  were  created.  A  hanging  verandah, 
therefore,  would  be  an  encroachment  if  it 
amounted  to  an  unlawful  gaining  upon  the 
right  of  user  by  the  public.  That  right  extends 
to  all  forms  of  traiiEic  which  have  been  usual  or 
customary,  and  also  all  that  are  reasonably 
similar  or  incidenoal  thereto.  (2  P.  and  F,  570 
=  121  R  R.  816,  Bei  )  The  question  whether 
a  hanging  verandah  amounts  to  an  encroach- 
ment would  depend  in  each  case  upon  the  ques- 
tion wbf'iher  in  the  particular  circumstances 
it  constitutes  an  invasion  of  the  public  right  of 
user  as  described  above.  The  public  have  a 
right  of  user  not  merely  on  the  roadway,  bat 
also  on  the  side  lauds  attached  to  the  road. 
HIRJI  BALDEO  v.  MANBHOOM  DISTRICT 
BOARD,  15  Or.  L.J.  187  =  22  Ind.  Gas.  763  =  18 
C.W.N.  1120. 

(4) — Ss.  'i  39  and  IS — Bye- law  made  under — 
Authority  of  the  District  Board  to  make  the  bye- 
law  not  ultra  vires.  — Where  the  bye-law  of  a 
District  Board,  made  under  s.  139  of  the  Bengal 
Local  Self  Government  Act,  was  in  these 
terms  : — "  Whoever  encroaches  on  any  road  by 
cultivating  crops  or  by  ploughing  it  up  for 
cultivation,  or  by  the  construction  of  any 
building  or  structure  thereon,  except  by  the 
permission  of  the  Chairman  of  the  District 
Board,  shall  be  liable  to  a  fine  not  exceeding 
Rs.  50  and  to  a  further  fine  not  exceeding  Rs.  2 
for  every  day  on  which  the  offence  is  con- 
tinued." held  that  the  bye-law  was  not  ultra 
vires  of  the  District  Board,  which  had  power, 
under  s.  189  read  with  s.  78  of  the  Bengal 
Local  Self- Government   Act,  to  make  such  a 
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bye-law.  The  building  of  the  part  of  a  house 
over  part  of  a  public  road,  without  the  permis- 
sion of  the  Chairman  of  the  District  Board,  is 
punishable  under  the  bye-law.  RamANTAR 
Sahu  v.  arrah  Municipal  Board,  li  G.W. 
N.  1099  =  5  Gr.  L.J.  319. 

(5) — S.  liQ— Encroachment— Erection  of  a 
fence  on  the  roadside  land — Passage  along  the 
road  not  impeded — Offence — Proprietary  right 
of  the  District  Boara  over  roadside  land — 
Continuing  offences  likely  to  be  committed  after 
proceeding —  Daily  fine—Legality. —  Where  a 
bye-law  made  under  s.  140  of  the  Bengal  Local 
8elf-Government  Act,  1885.  enacted  that  "  no 
person  shall  damage  or  encroach  on  auy  part 
of  a  road,  its  slopes  or  side  ditches,  by  placing 
a  fence  thereon,  "  and  where  a  person  erected 
a  fencing  that  stood  upon  the  roadside  land 
and  thereby  encroached  upon  such  land.  Held 
that  the  euccoiHchment,  though  it  did  not 
impede  the  pa&s.ige  along  the  highway,  was  an 
offence.  The  fact  that  it  was  admitted  that 
the  District  Board  has  no  proprietary  right  in 
the  road  or  in  the  land  on  which  its  slopes  or 
side  ditches  stand,  and  that  its  rights  are  con- 
fined to  maintaining  the  road,  does  not  affect 
the  question.  A  sentence  of  a  daily  fine, 
imposed  in  respect  of  a  continuing  offence, 
which  may  be  committed  after  the  date  of  the 
proceedirg,  is  illegal.  NILMANI  GHATAK  v. 
Emperor,  37  C.  671  =  7  Ind.  Gas.  931  =  11  Gr. 
L.J.  540. 

•Act  YIII  of  1885  (Bengal  Tenancy). 

[SS.    12  (2).    13    (1).  (2)    AM..    ACT  VIII  OP 

I8a6,  Supplemented.  Ben.  act  III  of 
1895.  ss.  20,  28—82,  36  (c).  SS.  30  li^),  31.  39 
(6),  52.  CH.  X,  and  S.  119  AM.,  SS.  31A, 
31 B,  INS.,  BEN.  ACT  III  OP  1898.  CERTAIN 
TRANSFERS  UNDER  SS.  12,  13,  17  OK  18 
VALIDATED,  PROVISIONS  OF  THOSE  SEC- 
TIONS AS  TO  FEES  AM.,  S.  106  AM,,  BEN. 
ACT  I  OF  1903.  Ss.  1  (8),  3  (5i,  (10),  12  (2), 
i3).  13  (1),  (2),  15,  16,  19,  22.  40,  5-2,  58,  67,  69 
75,  88.  101  (2),  102.  CH.  X,  Pt.  II  (HEAD- 
ING), SS.  104,  lOlH  ((?),  105  (2),  106,  107, 
108,  109,  109A,  111.  112,  CH.  XI  (HEADING), 
SS,  116,  120,  148,  153,  158  (1),  161.  J68  (1). 
169  (1),  170,  174  (2),  178,  189,  192,  SCH.  Ill 
AM..  SS.  14,  45  REP.,  CH.  IVA  (SS.  18A  TO 
18C).  Ss.  40A.  102A,  103B,  i05A,  108A,  109B, 
109C,  109D,  lllB,  115A,  147A.  147B,  148A, 
15.3A,  CH.  XIIIA  (S.  158A),  SS.  158B,  186A, 
188A  INS.,  S.  114  REP.  IN  PT.  AND  AM., 
SS.  149,  150  REP.  IN  PT.  (IN  BENGAL), 
BEN.  ACT  I  OP  1907;  SS.  1  (3),  3  (5),  (10), 
12  (2),  (3),  13  (1),  (2),  15.  16,  19,  22.  40,  52, 
58,  67,  69,  75.  101  (2).  102,  103B,  CH.  X, 
PT.  II  (HEADING),  Ss.  104.  104H  (3),  105, 
106,  107.  108,  109,  109A.  Ill,  112,  CH.  XI 
(HEADING),  SS,  116,  120,  148,  154,  158  (1), 
161,  168  (1),  169  (1).  170,   174  (2t.  178.    389, 

*  This  local  Act  was  passed  by  the  Imperial 
Legislature. 
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2.— Bengal  Acts — oontinued. 

Act  VIII  of  1885 (Bengal  Ten&ncy) —continued. 

192,  SCH.  Ill  AM.,  8S.  14.  45  REP.,  CH.  IVA 
(SS.  18 A  TO  18G),  SS.  40A,  10-2 A,  105 A,  103A, 
109B.  109C,  lllB,  lloA,  «47A.  li7B,  148A, 
153A,  CH.  XlllA  (S.  153At,  SS.  158B,  186A, 
1S8A,  INS..  S.  114  REP.  IN  PT.,  AND  AM., 
SS.  149,  150  REP.  IN  PT  (IN  EASTERN 
BENGAL),  E.B.  &A.  ACT  1  OP  1908.  S  84 
DECLARED  IN  FORCE  IN  THE  SANTHAL 
PARGANAS,  RRG.  hi  OF  1372.  S.  3,  AS 
AMENDED  BY  REG.  Ill  OF  1899.  S.  3.] 

(1)— Ss.  3(16).  58  {B)—See  Orim.  PRO.  CODE, 
1898,  s.  476,  '.7  C.W.N.  571=14  Cr.L.J.  139  = 
18  Ind.  Cas.  891  =  40  C.  465. 

(2)— S.58(3)— GVitn.Pro  Code  (1893),  ss.  4  (o), 
29  (-2)  —  Jurisdiction  of  Magistrates  to  try  a  land- 
lord for  ihe  act  specified  in  s.  53  (3).— Reading 
the  definiiion  of  "  offence "  in  s.  4  (o)  with 
s.  29  (2).  and  the  lust  entry  in  Sch  II,  Crim. 
Pro.  Code,  a  Magistrate  has  jurisdiction  to  try 
a  landlord  for  itie  act  specified  in  s.  58  (3)  of 
the  Beog-il  Tenancy  Act.,  namely,  failure  to 
prepare  and  retain  counterfoiisaud  rent  receipts. 
But  the  trial  of  such  offences  must  be  conduct- 
ed with  the  ordinary  procedure.  A  conviction 
under  s.  58  (3),  Bengal  Tenancy  Aot,  bised 
merely  on  an  admission  allpged  to  h>»ve  been 
made  by  the  accused,  and  recorded  in  a  report 
written  by  a  Police  officer  in  another  case,  after 
the  examination  of  the  accused  on  oath,  was 
held  to  bo  irrpguUr.  EMPEROR  v.  MOHUNT 
Ramdas,  9  C.W.W.  816  =  2  Cr.  L.J.  532. 

(3)— S.  58  (3) —See  No.  1,  supra. 

(4)— S.  69— Penal  Code,  s.  136  ~  Person 
nominated  by  Collector  under  s.  69  of  the  Act- 
Public  servant.  —  A  person  nominated  by  a 
Collector,  under  s.  69  of  the  Bengal  Tenancy 
Act,  for  the  purpose  of  making  a  division  of 
crops  between  the  landlord  and  tenant  is  not  a 
public  servant  within  the  meaning  of  the  Penal 
Code.  CHATTER  LAL  v.  THACOOR  PERSHAD, 
18  C.  518.      [D..  26  C.  158] 

(5)  — Ss.  69  and  10— Crim.  Pro  Code  (1882), 
s.  195  —  "  Court,''''  jneming  of  —  Collector 
acting  under  ss.  69  and  70  of  the  /1c<.— The 
word  "Court,"  is  not  defined  in  the  Crim.  Pro. 
Code,  but  it  certainly  has  a  wider  meaning 
than  a  Court  of  Justice  as  defined  in  the  Penal 
Code.  Having  regard  to  the  obvious  purpose 
for  which  3.  195  was  enacted,  the  widest  pos- 
sible meaning  should  be  given  to  the  word 
"  Court,"  as  therein  mentioned  and  it  will 
include  a  tribunal  6mpiw.jred  to  deal  with  a 
particular  matter  and  authorised  to  receive 
evidence  on  that  master,  in  order  to  arrive  at 
a  determination.  A  Collector,  acting  under 
S3.  69  and  70  of  the  Bengal  Tenancy  Act  is  such 
a  tribunal,  and  is,  thetefore,  a  '  Couro  '  within 
the  meaning  of  s.  195  of  the  Crim.  Pro  Code. 
RAGHOOBUNS  8AHOY  v.  KOKIL  SINGH,  17  C. 
872.  [F.,  37  B  365=  15  Bom  L.R.  45  =  2  Bom. 
Cr.  C.  1  =  18  Ind.  Cas.  408  =  14  Cr.L.J.  7ii  ; 
Bel.  on,  10  Cr.L.J.  395  =  3  Ind.  Cas.  886  =  3 
S  LR.  66  ;  R.,  37  C  52  =  5  Ind.  Cas.  G2  =  14 
C.W.N.  132  =  11  Cr.L.J.  45,  24  M.  121  =  2 
Weir  170.  J ; 


2. — Bengal  -4 c<s— continued. 

Act  YIII  of  1885(BengaI  Tenancy)— concluded. 

(6)-S.  10— See  No.  5,  supra. 

(7)— Ss.  90,  188— See  CRIM.  PRO.  CODE 
(1893),  s,  107.  9  G.W.N.  618  =  2  Cr.  L.  J.  338. 

(8)-S.  9o— Penal  Code,  ss.  193  and  199— 
Proceedings  tviihout  jurisdiction-- False  state- 
mem  given  in  such  procfedi7igs. — There  is  no 
provision  in  the  Bengal  Tenancy  Act  authoris- 
ing a  District  Judge  to  direct  a  person  to 
deliver  certain  accounts  and  papers  belonging 
to  an  estate  to  a  common  manager  appointed 
under  s,  95  of  the  Act,  nor  is  there  any  power 
given  to  him  to  institute  a  proceeding  on  the 
person's  failure  to  comply  with  the  order  and  to 
examine  him  on  oath  in  such  proceeding. 
Therefore,  a  person  making  a  false  statement 
in  that  proceeding  cannot  be  convicted  under 
s.  193  or  s.  199  of  the  Penal  Code.  4BDUD 
Majid  v.  Krishna  L.al  Nag,  20  C.  721.  [F., 
35  A.  58=10  A.L.J.  462  =  13  Cr.  L.  J.  769  =  17 
Ind.  Cas.  401.] 

(9) — S.  123 — Public  servant,  obstruction  to  — 
Warrant  —Cutting  crops  distrained  under  s  123 
of  the  Act— Penal  Coie,  ss.  143  and  186 
— Abseni:e  ofcjviplaint  by  public  servant  con- 
cerned—Crim.  Pro.  Code  (1893),  ss.  4  and  195. 
—  A  person,  acting  under  the  orders  of  a 
MunsiS,  was  cutting  crops  which  were  dis- 
trained under  s.  123,  Bengal  Tenancy  Act. 
While  doing  so  with  the  as.-sistanoe  of  a  number 
of  labourers,  the  petitioners  in  a  mob  threat- 
ened the  labourers  and  prevented  the  peon 
from  having  the  crops  cut.  The  peon  lodged  in- 
formation of  the  occurrence,  and  the  petitioners 
were  convicted  under  ss.  186  and  143,  Penal 
Code.  Held,  that  the  conviction  under  s.  186| 
Penal  Cod<^,  should  be  set  aside  as  there  was  no 
complaint  of  the  public  servant  concerned  with 
s.  195,  Crim.  Pro.  Code,  taking  complaint  a3 
defined  in  s.  4,  Crim.  Pro.  Code.  KAILAS 
KURMI  V.  EMPEROR,  30  C  285.  [R.,  8  C.W. 
N.  17  =  30  C.  910] 

(10)— S.  188— See  No.  7,  supra. 

Act  II  of  1888  (Calcutta  Municipal  Consolida- 
tion). 

[Rep,,  Ben.  act  III  of  1899  ] 

(1)— LisJ  of  Voters— Chaii-tnan's  duty.— Th-i 
Chairman's  duty  is  to  publi'^h  the  general  or 
original  list  of  voters,  60  days  before  the  day 
for  each  genecal  election,  and,  if,  required,  to 
revise  the  list  in  the  manner  laid  down  in  s.  22 
of  the  above  Act.  In  the  matter  of  CORKHILL, 
22  C.  717. 

(1-a)  — See  BEN.  ACT  III  OF  189J,  ss.  449, 
452,  579,  7  C.W.N.  554. 

(2) — Ss.  S  and  19  —  Exercise  of  power  of 
voting. — There  is  nothing  specific  in  the  Acts, 
which  prevents  or  disentitles  a  person  who  is 
qualified  to  vote  under  s.  8,  from  exercising 
his  rig'nt  in  the  event  of  his  name  not  appear- 
ing in  the  revised  list  of  voters.  The  only 
prohibition  of  this  nature  which  exists  is  that 
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2. — Bengal  Acis— continued. 

Act  II  of  1888  (Calcutta  Municipal  Consolida- 
tion)—continued. 

found  in  the  rules  of  the  Local  Government 
issued  under  s.  19  of  the  Act.  hi  ihe  matter  of 
CORKHILL,  22  C.  717. 

(3)— Ss.  14  and  2i— Bight  of  Hindu  joint 
lamily  to  emvower  one  to  vole  on  its  behalf. — 
The  portion  oi  toe  Municipal  Act,  which  deals 
with  persons  qualified  to  be  elected,  is  to  be 
found  in  s.  11  of  the  Act.  The  right  of  a 
Hindu  joint  family  to  empower  a  person  to 
vote  OQ  Its  behalf  is  given  by  s.  '24,  wliich  dcej 
not  precede  s.  14.  In  the  matter  of  MUTTY 
LaLL  GHOSE,  19  C.  192.      [AppL,  22  C.  717.] 

(4)— S.  19— See  No.  2,  supra. 

(5)— Ss.  19,  21,  22,  23— Revised  Hot  of  voters 
— Supplementary  list. — Neither  the  above  Act, 
nor  the  Local  Government's  Eules  issued  under 
s.  19  of  that  Act,  require  that  the  names  of 
either  the  candidate  or  his  proposer,  seconder, 
or  approvers,  should  appear  in  the  revised  list  of 
voters,  prepared  under  ss.  21,  22  and  23  of  the 
Act.  There  is  no  sanction  for  the  issue  of  any 
supplementary  list  of  voters  to  be  found  either 
in  the  Act  or  under  the  rules  issued  by  the 
Local  Government  under  s.  19  of  the  Act.  The 
Chairman  cannot  even  revise  the  original  list 
of  voters  on  his  own  motion  at  any  time.  He 
can  only  do  so  in  the  mauner  stated  in  a.  22, 
or,  on  an  application  made  under  s.  21,  or  in 
pursuance  of  orders  made  by  the  Presidency 
Magistrate  undsr  s.  23.  In  the  matter  of 
CORKHILL,  22  C.  717. 

(6)— S.  21-See  No.  5,  SMpm. 
(7)— S.  22 -Sec  No.  5,  supra. 
(8)— S.  23— See  No.  5,  supra. 
(9)— S.  24— See  No.  3,  supra. 

(10)— Ss.  24  and  25 — Interpretation  of  the 
Act. — The  Legislature  intended  to  provide  that 
a  family,  firm,  company,  or  association  should 
be  represented  by  one  of  their  own  members, 
on  whom  they  could  rely  and  who  would  do  as 
they  desired,  and  that,  although  the  omission 
so  to  provide  appeared  to  be  a  grave  defect  in 
the  Act,  which  the  Legislature  might  well  take 
into  consideration,  still,  it  is  not  possible  to 
introduce  into  the  above  section,  words  which 
were  not  to  be  found  in  such  section,  namely, 
"  such  person  being  a  member  of  such  joint 
Hindu  family,  etc."  Tnerefore,  in  this  case, 
the  Court  reluctantly  came  to  the  conclusion 
that  it  would  not  be  justified  in  putting  such  an 
interpretation  on  the  Act  as  would  involve  the 
addition  in  the  Act  of  words  which  the  Legisla- 
ture had  left  out.  In  the  mattsr  of  the  ELEC- 
TION   OP   MUNICIP.-.L    COMMISSIONERS     FOR 

WARD  No.  10,  CALCUTTA,  19  C.  198,  Note. 

(11)— S.  25— See  No.  10,  sitpra. 

(12) — S ,  31  —  Compliance  ivith  the  section — 
Chairman' s  power — DtUy  of  candidate  standing 
for  election, — Where  there  is  a  prima  facie  com- 
pliance with  the  above  section,  the  Chairman 
has  no    power   to    go   further    and  determine 
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Act  II  of  1883  (Calcutta  Municipal  Couaolida- 
tion) — continued. 

questions  affecting  the  status  of  persona  claiming 
to  be  candidates  duly  qualified  under  the  Act, 
and  he  has  no  judicial  discretion  to  interfere 
with  the  list  of  candidates.  (19  C.  192,  Appr.) 
It  seems,  in  such  cases?,  the  High  Court  has 
jurisdiction,  by  a  proceeding  in  the  nature  of  a 
guo  warranto,  to  restrain  a  person  duly  elected 
irom  exercising  the  functions  of  a  duly  elected 
commissioner.  According  to  the  above  section, 
a  caudidate  for  election  must,  within  the  time 
mentioned,  send  in  his  own  name,  together 
with  the  names  of  the  proposer,  secunder,  and 
approvers.  This  rule  cannot  be  waived  by  the 
Chairman.  In  the  matter  of  CORKHILL,  22  C. 
717. 

(13) — S.  31 — Interference  luith  list  of  candi- 
dates for  election  as  Miuucinal  Commissioners, 
— No  order  can  be  made,  under  s.  45,  Act  1  of 
1877,  unless,  amongst  other  things,  it  is  shown 
that  the  doing,  or  the  forbearing  to  do  an  act 
by  any  person  holding  a  public  office  or  by  any 
corporation  or  inferior  Court,  is  clearly  incum- 
bent on  such  person  or  Court  in  his  or  its  public 
character,  or  on  such  corporation  in  its  corporate 
character.  Tne  Chairman  of  a  Municipality 
cannot  be  ordered  to  show  cause  why  the  name 
of  a  particular  person  should  net  be  removed 
from  the  list  of  candidates  for  election  as 
Commifsioner,  since  the  above  section  does  not 
impose  on  the  Chairman  of  the  Municipality 
the  duty  of  exercising  any  judicial  discretion  or 
taking  any  judicial  action  on  the  list  of  candi- 
dates prep-ired  under  that  section-  In  the  mat- 
ter of  MUTTY  L.\LL  GHOSE,  19  C.  192.  [Appr., 
22  C.  717.] 

(13-a)— S  87  and  the  second  Schedule — Insu- 
rance Companies  ngistered  in  England — Busi- 
ness in  Iniix  carried  on  through  agency  of  gine- 
ral  merchants.  —  An  insurance  Company,  which 
is  registered  in  England,  with  a  paid  up  capital 
of  £100,000,  which  issues  policies,  and  carries 
on  the  general  business  of  insurance  in  Calcutta, 
through  the  agency  of  general  merchants  there, 
is  not  liable  to  the  license  tax  imposed  by  a.  87 
of  the  Act,  as  such  company  d^es  not  come 
either  under  the  section  or  any  of  the  classes 
mentioned  in  the  secjnd  schedule  of  the  Act. 
CORPORATION  OP  Calcutta  v.  Standard 
Marine  insurance  Company,  22  C.  581. 
[AppL,  21  M.  5;  R.,  24  M.  205;  D.,  25  C.  483.] 

(14)— S.  87  ajxd  Sch.  11,  Rule!  {6)— License- 
tax — Liability  of  Joint- Stock  Company  having 
no  regis' ered  place  of  business. — A  joint- stock 
company,  having  no  registered  place  of  business 
in  Calcutta,  but  cirrying  on,  through  an  agent, 
a  business  prescribed  in  the  second  schedule  of 
the  Act,  comes  within  the  scope  of  s.  87  and  is 
bound  to  take  out  a  personal  license,  although 
it  is  not  liable  to  tike  out  a  local  license. 
Corporation  op  Calcutta  v.   Eastern 

MORTGAGE    AGENCY  COMPANY,    LTD.,   2S  C. 
483  =  2  C.W.N.  328.     (22  C.  581,  £>.) 

(15)  — Ss.  236,  2ii— Material  alterations  of 
ihe  structure  of  a  house — Saiiction. — The  words 
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Act  Ii;of  1888  (Calcutta  Municipal  Coasolida- 
tion) — continued, 

"  material  alteration  of  the  structure  of  any 
house"  in  s.  '236,  coatemplata  the  erection  of 
any  thing  on  a  site  attached  to,  or  detached 
from,  any  building  standing  on  it,  so  as  to  alter 
the  structure  of  the  house,  that  is  to  say,  of  the 
house  with  all  the  building  standing  on  that 
site.  Sanction  i3  necessary  for  such  building,  and 
failure  to  obtain  the  same  entails  the  liability 
under  s.  241.  But  an  order  of  demolition  under 
s.  449  of  Act  III  of  1899  is  not  legal,  KESHUB 
Chandra    Sen  v.    Calcutta    Municipal 

COBPORATION,  7  C.W.N.  37i. 

(16)— 8.  241— See  No.  15,  supra. 

(17)— Ss.  307,  336,  r.  6,  sch.  II— Keeping 
animals  without  license—Premises  in  lessee's 
possession —Validity  of  prosecution  of  owner. — 
The  words  of  s.  336,  though  apparently  general, 
must  be  read  with  this  limitation,  namely,  that 
the  penalty  under  the  section  attaches  to  the 
owner  for  permitting  any  animals  to  be  kept 
thereon  for  profit  without  taking  out  a  license 
when  he  has  direct  possession  of  the  premises 
in  question  ;  but  when  the  property  is  let  out, 
it  is  the  duty  of  the  lessee  to  obtain  the  license. 
In  the  latter  case,  the  owners  of  the  premises 
cannot  be  prosecuted  under  s.  307.  ABHOY 
CHARAN  DASS  v.  MUNICIPAL  WARD  INS- 
PECTOR, 25  C.  625  =  2  C.W.N.  289. 

(18) — Ss.  335  and  336 — License— Cow-shed, 
— By  paragraph  2  of  s.  335,  the  owner  of  a  cow- 
shed is  allowed  time  up  to  the  1st  June  of  every 
year  to  take  out  a  license.  Therefore,  a  person 
cannot  be  prosecuted  under  s.  336  of  the  Act 
before  the  1st  June  for  keeping  an  unlicensed 
shed.  AUKHOY  CHUNDRA  HaTI  v.  CALCUTTA 

Municipal  Corporation,  24  C.  360. 

(19)— S.  336— See  Nos.  17,  18,  supra. 

(20) — S.  364 — Sale  of  adulterated  mustard  oil. 
— Where  a  person  was  charged  with  having  sold 
mustard  oil  mixed  with  other  kinds  of  oil  on  the 
evidence  of  a  chemical  analyst,  and  he  proved 
that  what  was  known  as  mustard  oil  in  the 
market  was  ordinarily  prepared  in  the  same 
manner  as  the  specimen,  held,  that  the  accused 
was  protected  under  the  first  proviso  to  s.  364 
of  the  Act.  Baishtab  Charan  Das  v. 
UPENDRA  NATH  MITRA,  3  C.W.N.  66. 

(21) — Ss.  381  and  3S2 — Certificate  prohibiting 
the  use  of  a  burial  ground. — S.  381  of  the  Act 
requires  that,  in  stating  the  period  on  a  certifi- 
cate under  the  section  {e.g.,  prohibiting  the 
use  of  a  burial  ground),  the  point  of  time  from 
which  the  period  is  to  run  must  be  mentioned; 
in  the  absence  of  any  express  mention  of  the 
point  of  time  from  which  the  period  is  to  run, 
it  cannot  be  taken  to  run  from  the  date  of  the 
certificate  itself.  LUTFUR  RAHMAN  NUSKUR 
V.  MUNICIPAL  WARD  Inspector,  25  C.  492 
=  2  C.W.N.  145, 

(22)— S.  382— See  No,  21,  supra. 
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Act  II  of  1888  (Calcutta  Municipal  Consolida- 
tion)-cowchtded. 

(23) — Ss.  412  and  417 — Power  of  the  corpora- 
tion to  make  bye-laws  for  taking  out  permit — 
Bye-laws  (C),  4,  6 — Failure  to  take  out  permit. 
—  Quccre.  —  Whether  it  was  competent  for  the 
Municipal  Commissioners  to  make  bye-laws, 
under  s.  412  of  the  Act,  creating  the  duty  or 
obligation  of  taking  out  a  permit,  and  whether 
disobedience  to  such  bye-law  would  constitute 
a  punishable  oQence.  Where  a  milkman  having 
been  convicted,  for  not  taking  out  before  the 
ist  December,  a  half-yearly  permit  in  accord- 
ance with  bye-laws  (C),  4,  6,  made  under  the 
provisions  of  s,  412  of  Bengal  Act  II  of  1888, 
by  the  Municipal  Commissioners  of  Calcutta, 
was  charged  again  with  continuing  the  ofience 
by  failing,  for  the  space  of  seven  days  subse- 
quent to  the  said  conviction,  to  take  out  the 
permit  for  the  same  half-year,  whilst  still 
carrying  on  the  business  as  a  milkman,  held, 
that  the  ofience  of  not  taking  out  a  permit,  on 
or  before  the  1st  December,  was  complete,  when 
that  day  had  passed,  and  that,  as  he  had  already 
been  punished  for  it,  he  could  not  be  again 
convicted  for  the  same  offence.  CORPORATION 
OF  Calcutta  v.  Gadub  Dooley,  20  C.  605. 

(24)— S.  417— See  No.  23,  supra. 
(25)— Sch.  II,  r.  6— See  No.  17,  supra. 
(26)— Sch.  II,  r.  7  (6)— See  No.   14,  stipra. 

Act  II  of  1889  (Private  Fisheries  ProtectioD). 

[Supplemented  act  IV  of  1897] . 

(I) — S.  3 — Fishing  in  private  waters — Bona 
&^e  dispute  as  to  bou7idaries— Jurisdiction  of 
Criminal  Courts. — Where,  in  a  charge  under 
s.  3,  of  having  fished  in  the  waters  of  another 
person,  the  accused  pleaded  a  bona  fide  claim 
to  it  and  it  was  shown  that  there  had  been 
dispute  and  litigation  between  the  parti^  s,  held, 
that  the  matter  should  not  be  tried  by  Criminal 
Court  and  still  less  in  a  summary  way.  SRI 
Ram  Chandra  Roy  v.  Dina  Nath  Mukho- 
padhaya,  i  C.W.N.  247. 

(2)— S.  3 — Fishing  in  private  waters — Bona 
fide  claim  of  right.— Where  a  person  has  a  bona 
fide  claim  of  right  o!  fishing  in  private  waters 
upon  the  basis  of  a  lease,  he  cannot  be  convicted 
of  an  offence  under  s.  3.  The  question,  whether 
the  lessee  ought  to  have  satisfied  himself 
thoroughly  that  the  lessor  has  a  good  title  to 
the  property,  is  not  a  matter  that  properly 
comes  under  the  Fisheries  Act,  NAZIR  MaLITA 
v.  Hari  Charan  Parui,  6  C.W,N,  118, 

Act  I    of    1892  (Yillage-chaukidari   Amend- 
ment). 

[SHORT  TITLE  GIVEN,  ACT  I  OF  1903, 
S.  3  REP.  IN  PT,,  ACT  V  OF  1897.  SS.  2  (1),  6, 
12,  REP.,  ACT  I  OF  1903]. 

(1)— See  Evidence  Act,  1872,  ss.  25  and  26, 
2  C.W.N,  637. 

(2j— S.  13— See  CHOWKIDAR,  27  C.  366  =  4 
C.W.N.  252. 
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Act  I  of  1895  (Public  Demands  Recovery). 

[SS.  2,  16,  23  (1),  REP.  IN  PT  ,  SS.  4  (3),  6 
(2),  7—9,  14,  15,  17  (c),  18—22,  23  (3),  26,  27, 
29.  30.  32  AM.,  S.  33  AND  FORM  2  IN  SCH. 
REP.  IN  PT.  AND  AM.,  BEN.  ACT  I  ol  1997  ;    S. 

1  (3)  REP..  ACT  I  OP  1903  ;  S.  7  (1)  (d\  REP. 
IN  PT.,  Act  IV  of  1907  ;  applied  to  reco- 
very OF  RENT  DUE  TO  LANDLORDS— IN 
BENGAL,    ACT  VIII  OF  1885.   S.    158  A    (INS. 

Ben.  Act  I  of  1907.  s.  49),  in  Eastern 
Bengal,  Act  Vlll  of  18:j5,  s.  158a  uns. 

E.B.  &  A.  ACT  I  OF  1908,  S.  49)  ;  DECLARED 
IN  FORCE  IN  THE  SONTHAL  PARGANAS,  III 
OF  1872,  S.  3,  AS  AMENDED  BY  REG.  Ill 
OF  1899,  S.  3.] 

(1) — Certificate  under  the  Act — Powers  of 
Court. — The  Court  issuing  the  certificate,  under 
the  Publio  Demands  Recovery  Act,  is  vested 
with  all  the  powers  conferred  by  the  Law  on  a 
Civil  Court  to  enforce  a  coniplianca  with  the 
certificate  by  the  payment  or  by  realization 
through  distress  of  the  amount  so  declared  to 
be  due.  SUNDER  Dasadh  v.  SITAL  MAHTO, 
28  C.  217  =  5  C.W.N.  291. 

(2)— See  PENAL  CODE,  s.  206,  28  C  217  =  5 
C.W.N.  291. 

Act  I  of  1899  (Bengal  General  Clauses). 

[s.  2.  rep.,  ss.  3  (6),  25  am..  act  i  of 
1903 ;  Rep.  (in  eastern  Bengal  and 
assam),  e.b.  &  a.  act  i  of  1909.  declar- 
ED IN  FORCE— IN  THE  SONTHAL  PARGA- 
KAS,  Reg.  Ill  OF  1872,  S.  3,  AS  AMENDED  BY 
Reg.  Ill  OF  1899,  S.  3  ;  IN  THE  CHITTAGONG 

Hill-tracts,  Reg.  I  of  1900,  s.  4.] 

S.  8— See  Ben.  ACT  III  OF  1899.  ss.  449, 
452,579,  7  C.W.N.  554. 

Act  III  of  1399  (Calcutta  Municipal). 

[S.  467  REP.  IN  PT.  Ben.  Act  I  of  1893, 
S.  46— See  BEN  ACT  I   OP  1899,  S.  10,  SS.  1, 

2  (1)  REP.  IN  PT.,  S.  60  (1)  REP.,  ACT  I  OF 
1903.] 

(1)— S.  3,  els.  (3),  (39)(a)— S.S.  351,  449  (ii)— 
Be-erection— Btiilding — Tin-shed  with  posts. — 
Before  the  building  line  was  laid  down,  a  shed 
consisting  of  four  posts  and  a  tin  roof  stood  on 
identically  the  same  spot  as  thay  did  sub- 
sequently. After  the  building  line  was  laid 
down,  the  owner  had  occasion  to  take  the  roof 
ofi,  and  eventually  he  put  up  a  roof  either 
made  of  new  tin  or  repaired  -.—Held,  that  this 
was  not  a  reorection  within  the  meaning  of 
8.  3  (39)  (a)  of  the  Calcutta  Municipal  Act,  that 
the  roof  with  four  posts  was  not  a  building  and 
that  the  re-placmg  of  the  roof  upon  the  same 
posts  did  not  infringe  s.  351  of  the  Act,  as  no 
portion  of  any  building  or  wall  abutting  on  any 
street  had  been  constructed  within  the  build- 
ing line.  TRIPUNDESHUR  MITTER  v.  CORPO- 
RATION OF  Calcutta,  12  Cr.L.J.  361  =  16 
C.W.N.  23  =  lllnd.  Cas.  997. 

(2)— S.  3  (25)—"  Building  "  defined— Mason- 
ry ivall.—The  word  "  building"  in  the  term 
"  masonry  building  "  is  applied    to  that  which 
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can  be  used  as  a  warehouse  or  dwelling-house 
or  a  public  hall,  or  hospital,  or  for  like  purposes. 
A  detached  wall  built  of  masonry  is  not  a 
"  masonry  building.  "  CORPORATION  OP 
Calcutta  v.  Jogeswar  Laha,  8  G.W.N. 
387. 

(3)— S.  3,  cl.  {29)— Nuisance— Putting  up 
posts  to  vresent  wheel- trQffi,c  passing  through 
busti,  if  niLisa7ice. — The  owner  of  a  busti  put  up 
certain  posts  which  had  the  effect  of  prevent- 
ing the  wheel-traffic  passing  through  the 
busti  from  east  to  west,  and  from  north  to 
south,  leaving  the  opening  on  to  the  main 
road  open  and  free  at  all  times  for  any  cart 
which  had  business  in  the  butsi  and  could  go 
all  over  it  and  all  round  it  and  out  again  by  the 
same  passage  by  which  it  came  in;  but  the  cart 
could  not  get  in  and  out  of  this  busti  by  the 
shortest  route  as  it  had  to  go  back  by  the  way 
it  came  in  :  Held,  that,  although  it  may  be 
inconvenient  to  the  municipal  servants  and 
although  it  may  add  to  the  expense  of  cleansing 
the  buiti,  the  act  of  the  owner  cannot  in  any 
way  interfere  with  the  effective  cleansing  of  the 
biisti,  which  it  is  necessary  to  establish  before 
it  can  be  held  to  be  a  nuisance.  Narendra 
Nath  v.  Chairman,  Corporation  of 
Calcutta.  8  Ind.  Cas.  17  =  11  Cr.L  J  556  = 
15  C.W.N.  100. 

(3-a)-S.  3  (32)- See  No.  15-a,  infra. 

(4)— S.  3.  cl.  29  and  s.  632  —  Nuisance- 
Building  loall  to  prevent  neighbour  from  acgui- 
ring  easement,  if  miisance—May  be  otherwise 
nuisance— Duty  of  Court  in  abating  nuisance. — 
The  building  of  a  wall,  however  high  on  a  man's 
own  property,  for  the  purpose  of  preventing 
his  neighbour  from  acquiring  rights  of  easement 
over  his  land,  is  not  in  itself  a  nuisance  under 
the  Calcutta  Municipal  Act.  But  although  the 
height  of  the  wall  may  not  be  a  nuisance,  yet 
the  accumulation  of  filth  and  want  of  space  to 
clear  the  drainage  between  it  and  the  neigh- 
bour's house  may  cause  it  to  be  a  nuisance. 
The  Court  should  not  pull  down  the  wall  to  a 
lesser  height,  but  should  consider  whether  the 
nuisance  may  not  be  abated  by  some  means  of 
clearing  the  space.  Khagendra  Nath  v. 
Bhupendra  Narayan,  8  Ind,  Cas.  530  =  11 
Cp.  L.J.  665  =  15  C.W.N.  316. 

(5)-~Ss.  3,  sub-s.  (30).  408,  575.  622,  sub-s.  (3) 
&^5-0wner— Lessee— Occupier— Property  leased 
in  actual  occupation  cf  lessee's  tenants— Proceed- 
ing by  owner  for  facilities  to  effect  improvement 
—Obstruction  by  lessee— Owner' s  liability,  if 
discharged.  —  The  petitioner  was  sentenced 
under  s.  575,  read  with  s.  408  of  the  Calcutta 
Municipal  Act,  for  repeated  failure  to  comply 
with  a  notice  served  upon  him  requiring  him  to 
make  improvements  upon  certain  property 
which  he  owns  in  Calcutta.  The  petitioner  had, 
before  the  service  of  the  notice,  leased  the  pro- 
perty which  was,  consequently,  in  the  posses- 
sion of  the  lessee  and  his  tenants.  The 
petitioner  had  instituted  a  proceeding  against 
the  lessee    under  a.   622  of   the  Act   and  had 
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obtained  an  order  from  the  Chief  Judge  of  the 
Calcutta  Small  Cause  Court  requiring  the  lessee 
to  give  him  reasonable  facilities  to  carry  out  the 
improvements  required  of  him,  but  his  con- 
tractors had  been  obstructed  by  the  tenants  of 
the  lessee.  Held,  that  the  word  "oocupier" 
in  s.  62-2  of  the  Act  did  not  mean  only  the 
person  in  actual  occupition  :  that  the  lessee 
■was  an  occupier  within  the  definition  of  the 
word  in  sub-a.  (30)  of  s.  3  of  the  Act  ;  '.hit  the 
case  under  s.  622  wa?,  consequently,  rightly 
brought  against  the  lessee  and  thit,  so  long  as 
the  lessee  re{u?ei  to  provide  reasonable  facili- 
ties, the  petitioner  was  discharged  from  liability 
under  s.  622,  sub-s.  (3).  BENODE  Lal  GHOSH 
V.  THE  Corporation  of  Calcutta,  14  Cp. 
L.J.  490  =  20  Ind  Cas.  746  =  41  C.  164. 

(6)  — Ss.  3  (32),  403,  574,  57o~Bustee  land 
— Debutter  property —Shehait  not  in  possession, 
of  071  "  oivn=r." — When  the  petitioner,  being 
one  of  several  shebaits  who  had  bis  last  turn  of 
"Worship  in  1906  and  had  since  then  no  hand  in 
the  management  of  the  debutter  properties,  was 
conviated  under  s.  575/103  of  the  Calcutta 
Municipal  Act  for  non-compliance  with  a  notice 
ander  s.  408  calling  upon  him  to  carry  out 
certa'n  improvements  in  a  bustee  which  was 
one  of  the  debutter  properties  :  Held,  that  the 
petitioner  was  not  an  owner  within  the  meaning 
of  s.  3,  sub-s.  32  of  the  Act,  inasmuch  as, 
though  be  might  be  regarded  as  a  manager  for 
the  deity,  yet  he  was  not  receiving  the  rent. 
KATENDRO   LaJj    MITTER    V.    CORPORATION 

OF  CALCUTTA.  17  C  W.N.  1084  =  21  Ind.  Cas. 
169  =  14  Cr.  L.J.  569  =  41  C   104, 

(7)— Ss.  3,  cl.  35,  361,  416  (1),  (5),  419- 
Boadivay  in  bustee  land— Public  exercising 
tight  of  loay—AppUcabilify  of  s.  SGI  —  Defini- 
tion of  "  street  "  if  i'ldwies  "  passage.  " — 
Conditions  necessaty  to  create  public  right  of 
way  — Crim.  Pro.  Code.  s.  4:39— Order  of 
acquittal,  7-ev:sion  of, — A  roadway  less  than 
20  ft.,  wide  wis  origmally  made  as  part  of  a 
bustee  and  in  accordance  with  the  standard 
plan  approved  by  the  General  Committee.  The 
owner  of  the  bustee  sold  the  land  covered  by  the 
custee  to  various  persons  who  built  residences 
on  the  land.  At  the  instance  of  the  Chairman 
of  the  Corporation,  the  opposite  party,  whose 
house  abutted  on  the  roadway  was  prosecuted 
for  failure  to  comply  with  a  direction  under 
s.  361  of  the  Act  to  improve  the  roadway.  The 
M-vgistrate  found  that  the  public  exercised  a 
right  of  wiy  over  the  road  and  acquitted  the 
accused.  Toere  was  no  agreement  between  the 
General  Committee  and  the  owner  as  to  the 
roid  being  made  public,  EeJd — That  the  road- 
way in  question  was  a  private  street  to  which 
8.  361  of  the  Calcutta  Municipal  Act  applied. 
That  the  definition  of  the  word  "street  "  in 
the  Act  includes  a  passage,  and  the  fact  that 
the  roadway  was  not  20  ft.  wide  did  not  m:-jke 
8.  361  inapplicable.  That  the  meaning  of 
E.  416  read  with  s.  419  is  that  a  street  like  the 
one  in  question   remains  a  private  street  until 
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the  owner  of  the  bustee  initiates  a  proceeding 
under  s.  419  That,  in  order  to  create  a  public 
right  of  way  over  a  road,  there  must  be  a 
dedication  by  the  owner,  and  in  the  present 
case  under  s.  416  (1)  the  owner  could  not 
dedicate  without  the  consent  of  the  General 
Committee.  That  the  Chairman  of  the  Cor- 
poration was  competent  to  initiate  the  prosecu- 
tion. CoRPOR  TioN  OP  Calcutta  v. 
Sremutty  Mohamaya  Debt,  17  C  W.N. 
1250  =  14  Or.  L  J  511  =  20  Ind.  Cas  991. 

(8)-S.  3,  els  (35)  and  (37)  and  sch.  XVIU, 
r.  2 — Private  street— Pathway  mide  by  owner 
—  Height  of  building  —Where  there  are  four 
buildings  owned  by  tour  different  persons  bear- 
ing four  difierent  assessment  numbers,  which 
abut  on  a  pissage  which  is  not  a  public  street; 
h^ld,  that  it  was  a  pathway  made  by  the  owner 
of  a  building  on  his  own  land  to  secure  access 
to,  or  the  convenient  use  of,  such  builditig,  and 
that  the  provisions  of  r.  2  of  sch.  XVII  of  the 
Calcutta  ^Municipal  Act  did  not  apply.  HarI 
Mati  D.'SI  v.  Corporation  of  Calcutta, 
8  Ind.  Cas.  891  =  11  Cr.L.J.  728  =  13  C  L.J. 
219. 

(9)-Ss.  102  (1)  (c),  391— Sanction  to  altera- 
Hon  of  buildings— Sanction  to  all^ra'.ion  of  plan 
— Power  of  District  Surveycr  - Initiat'.on  of  pro- 
ceedingi  by  Secretary,  vtlidily  of —Irregularity. 
— S.  391  of  the  Calcutta  Municipal  Act  applies 
only  to  alterations  of,  and  additions  to,  existing 
buildings,  and  a  supplementary  application 
proposing  an  addition  to  an  already  sanctioned 
plan  of  a  contemplated  building  cannot  be  held 
to  fall  within  its  scope,  and  need  not  be  s  mo- 
tioned by  the  General  Committee,  and  such  an 
application  may  be  lawfully  sanctioned  by  the 
District  Surveyor  under  powers  delegated  to 
him  by  the  Chairman.  Obiter  dictum  : — Even 
if  the  Secretary  to  the  Corporation,  who  is  also 
the  Secretary  to  the  General  Committee,  has 
no  power  to  make  any  application  complaining 
against  any  person,  for  having  erected  any 
building  without  a  valid  sanction,  the  defect  or 
irregularity  is  covered  by  s.  102  (1)  (c)  of  the 
Calcutta  Municipal  Act.  KiSHORI  LAL  JAINI 
V.  Corporation  of  Calcutta,  6  Ind.  Cas. 
172  =  11  Cr.L.J.  255  =  12  C.L.J.  24  =  37  C.  583. 

(10) -5s.  193,  199,  466,466  H)  and  574— 
Sch.  II,  and  Rule  7  o'  the.  Act— Trade  license, 
atii  license  for  storing  lime — Liabilitu  to  take 
out  both  the  licenses — License"^  under  ss.  198  and 
466— Cojm^c^ion  betioeen.-  The  purposes,  for 
which  the  licenses  under  ss  193  and  465  of  the 
Calcutta  Municipal  Act  are  necessary,  are 
widely  different,  and  there  is  no  necessary  con- 
nection between  the  two  licenses.  The  taking 
out  of  the  license  under  s.  198  of  the 
Act  is  itself  no  excuse  for  not  taking  out 
another  licen.se  under  s.  456,  The  scheduled 
rules  that  apply  to  the  one  have  no  application 
to  the  other.  Where  a  person  carried  on  the 
business  of  lime-trader  and  used  a  certain 
premises  for  storing  lime,  held  he  was  bound  to 


553 


THE  ALL  INDIA  DIGEST. 


554 


2, — Bengal  Acls> — continued. 

Act  III  of  1899  (Calcutta  Municipal)— con^ti. 

take  out  a  trade  licanse  under  s.  15^8  of  the 
Calcutta  Municipal  Act,  aa  well  as  a  license 
under  s.  466  for  btoring  lime,  and  his  omission 
to  take  out  a  license  unrler  the  latter  section  is 
punishable  under  ss.  466  (1)  and  574  of  the 
Act.  BiPiN  Behari  Ghose  v.  Corporation 
OF  Calcutta,  34  C.  913=6C  L.J,  183  =  6  Cr. 
L.J.  148  =  11  C.W.N.  88S. 

(lO-a)-S,  199— See  No.  10,  swpra. 

(10-6)— S   '270— See  No.  16,  mjra. 

(11)  — Ss.  299,  574:— Drainage— '' Place  laio- 
fully  set  apart,"  meaning  of.  —  A  place  "  lawfully 
set  apart  "  for  the  use  of  the  public  by  the  Cor- 
poration within  the  meaning  of  s,  299  of  the 
Act,  must  ba  a  place  over  which  the  Corporation 
have  acquired,  by  some  procedure  under  the 
statute,  a  right  to  make  use  of  private  property 
as  a  public  drain.  Where  every  hut  in  a  busti 
had  a  surface  drain  cmopcted  wiih  the  private 
common  drain  of  the  landlord  and  this  latter 
drain  discharged  into  the  Municipal  sewer  at  a 
distance  outside  the  statutory  limits  Held, 
that  this  private  common  drain  of  the  landlord 
cannot  be  presumed  to  be  a  place  lawfully  set 
apart  for  the  discharge  of  drainage  within  the 
meaning  of  s.  299,  that  a  tenant  of  one  of  the 
huts  in  the  busti  cannot  be  called  upon  to  alter 
his  connecting  drain  to  suit  the  convenience  of 
the  Corporation,  and  that  he  cannot  be  lined  for 
neglecting  to  do  so.  GOBINDA  CHANDRA 
ADDY  V.  Corporation  op  Calcutta,  8  Ind. 
Cas.  706  =  13  C.L.J.  327  =  1S  C.W.N.  412. 

(12)  — Ss.  320  and  574 — Receiver  appointed  by 
Court,  whether  "  owner  "  of  premises  he  is  hold- 
ing.— A  Receiver  appointed  by  the  High  Court 
is  not  the  "  owner  "  of  the  premises  he  holds 
as  a  Receiver,  within  the  definition  of  the  term 
"  owner  "  in  the  Municipal  Act.  If  he  receives 
rent  (or  such  premises,  he  does  not  do  so  on 
his  own  account,  or  as  agent,  or  trustee  for  any 
person  or  society,  or  for  any  religious  or  chari- 
table purpose,  but  as  an  officer  of  the  Court  and 
as  manager  of  the  property  on  its  behalf.  PiNK 
V.  Corporation  of  Calcutta,  30  C.  721  = 
7  C.W.N.  106.  (30  0.  593  =  7  C.W.N.  390,  R.) 
[R.,  38  C.  714  =  15  C.W.N.  1002  =  12  Cr.  L.J, 
361  =  11  Ind.  Cas.  129.] 

(131— Ss,  320,  574— Set}  Crim.  Pro.  CODE, 
1898,  ss.  197,  423,  30  C.  927  =  7  C.W.N.  750. 

(14) — Ss.  325,  51 4:— Consolidation  of  cases 
based  on  different  facts,  irregular  ~  Magistrate 
dictating  judgment  to  clerk,  not  in  accordance 
with  law  —  Liability  of  plumber  to  prosecution 
for  defect  in  work  not  absolved  by  subsequent 
sanction  granted. — Where  two  separate  prose- 
cutions were  started  by  the  corporation  against 
a  licensed  plumber  for  defeot  in  his  works  in 
connection  with  two  diSerent  premises,  and 
the  Municipal  Magistrate  consolidated  the  two 
cases  together  :  held,  that  such  a  procedure 
■was  irregular.  Where  the  Magistrate  did  not 
'write  the  judgment  himself  but  dictated 
and    signed   it,    held,  that    the    dictation    of 
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the  judgment  contravened  the  provisions  of 
s  367  of  the  Crim.  Pro.  Code.  Where  tho 
woik  of  a  licensed  plumber  was  found,  oa 
inspection  alt.^r  submission  of  the  completion 
report,  to  bo  defective  and  in  contravention  of 
Rule  4  of  Sjh.  XV  of  the  Calcutta  Municipal 
Act,  held,  that  the  plumber  was  liable  to 
prosecution  notwithstanding  that  the  defects 
were  subsequently  remedied  and  tho  officers  of 
the  Corporation  subsequently  sanctioned  the 
requisite  oonDec;,icns.  Laxity  in  the  adminis- 
tration of  the  Rules  and  Byel'iws  of  the 
Municipality  by  the  officers  thereof  condemned. 
MANIK  LAL  MULLICK    V.     COHPOHATION   OP 

Calcutta,  i  C  L.J.  411  =  4  Cr.  L  J,  394. 

(15)— Ss.  341,  450,  574,  6?jl—B'ixture— Demo- 
lition—Limitation period  in  s.  631,  ivhether 
applies  to  demolition  order, — Where,  a  notice 
under  b.  341  of  the  Calcutta  Municipal  Acti 
having  been  served  in  January  1907,  upon  the 
petitioner  to  remove  a  certain  fixture,  proceed- 
ings were  instituted  against  the  petitioner  ia 
1907  under  s,  450,  and  on  the  30th  October, 
1903,  tho  Municipal  Magistrate  ordered  under 
s.  450  (b)  that  the  fixture  should  be  demolished 
by  the  Chairman  of  tho  Corporation  at  the 
expense  of  tho  petitioner,  held — that  s.  631  has 
no  application  to  the  order  of  the  Magistrate, 
and  the  order  of  the  demolition  was  not  illegal 
on  the  ground  of  having  been  made  after  the 
limitation  period  prescribed  by  the  section. 
Sar.at  Chandra  Muker.jee  v.  Corpora- 
tion OP  Calcutta,  14  C.W.N.  591  =  37  C. 
381  =  5  Ind.  Cas  644  =  11  Cr.  L.J.  183. 

(15-a)— Ss.  343,  442  and  (32)— Notice  for 
removal  of  dilapidated  hzit  belonging  to  tenant  if 
can  be  served  en  the  lanalord. — The  definition 
of  owner  of  land  as  given  in  s.  3,  sub-s.  (32), 
includes  both  the  landlord  and  the  tenant  and 
a  notice  under  s.  343  for  the  removal  of  a  hut 
belonging  to  the  tenant  can  be  served  upon  the 
person  who  is  the  owner  of  the  land,  and  such 
person  having  had  a  notice  served  upon  him  is 
liable  to  comply  with  the  terms  thereof.  S.  442 
of  the  Act  which  contemplates  a  difierent  set; 
of  circumstances  does  not  in  any  manner  abridee 
the  power  conferred  by  s  343.  CORPORATION 
OP  Calcutta  V.  MonmothaNath  Shett, 
19C.W,N.391. 

(16)— Ss.  350  and  llO—Bye-laiv  No.  64  made 
under  s.  350 — Ultra  vhes— Reasonable  con- 
struction— Interference  with  private  property  by 
Municipality — Tetnering  bullo:k  by  a  private 
drain— Allowing  offensive  matter  to  be  thrown 
into  a  private  drain. — The  road  or  drain  referred 
to  in  ol.  (2)  of  s.  270  of  the  Bengal  Municipal 
Act  is  a  road  or  drain  belonging  to  the  Munici- 
pality. If  the  bye-law  No.  64,  made  under 
s.  350  of  the  Bengal  Municipal  Act,  authorises 
the  Municipality  to  interfere  with  private  pro- 
perty, it  is  ultra  vires     Mahesh  Chandra 

PANDEY  v.    BASANTA  KUMAR  DAS,   10    C.W- 

N.  667  =  3  Cr.L.J.  450, 
(16-a)— S.  351— See  No.  1,  supra. 
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(16-6)— S.  361— See  No.  7,  supra. 

(17)— Ss.  372,  883  and  U9  (1)— Demolition  of 
a  building  erected  without  scmction — Notice 
under  s.  383,  whether  condition  precedent  to  the 
passing  of  order  for  demolition. — No  notice  under 
s.  383  of  the  Calcutta  Municipal  Act  (III,  B.  C. 
of  1899)  is  necessary,  before  an  order  uoder 
s.  449  (1)  of  the  Act,  directing  the  demolition  of 
a  building  erected  without  sanction  in  contra- 
vention of  s.  372,  can  be  passed.  Srimatty 
SUSARMOYEE     DEBI      v.     CORPORATION     OF 

CALCUTTA,  12  C  W.N.  271  =  7   Cr.  L.J.  110  =  7 
CL.J.  243.     (7  G.W.N.  554,  F.} 

(18)— Ss.  374,  376,  631,  680 —Application  for 
permission  to  execute  a  work  neither  refused  nor 
granted  by  chairman— Remedy  of  applicant — 
Imprisonment  in  default  of  payment  of  fine, 
whether  legal  under  the  Act  — Offence  under  the 
Municipal  Act  whether  falls  witJiin  s.  64  of  the 
Penal  Code  {Act  XLV  of  i860).— S.  374  of  the 
Calcutta  Municipal  Act  is  governed  by  s.  376. 
When  the  Chairman  does  not  refuse  or  grant 
permission  to  execute  any  work,  the  only  remedy 
of  the  applicant  for  such  permission  is  to  apply 
to  the  General  Committee  by  a  written  request 
for  permission  to  execute  the  work.  The 
applicant  could  not  under  the  law  prefer  an 
appeal  to  the  General  Committee  unless  the 
Chairman  has  refased  permission.  There  is  no 
authority  under  the  Calcutta  Municipal  Act  to 
impose  imprisonment  in  default  of  payment  of 
fine,  at  any  rate  for  such  ofiences  to  which 
a  daily  penalty  is  assigned  in  addition  to  the 
substantive  fine. — Sevible  : — All  "offences" 
under  the  Calcutta  Municipal  Act  may  not  be 
offences  within  the  meaning  of  s.  64  of  the 
Penal  Code,  BASANTA  KUMARI  DebI  v. 
Corporation  of  Calcutta,  15  C.W.N,  906 
=  11  Ind.  Gas.  143  =  12  Cr.  L  J.  375. 

(18-o)-S.  376— Se3  No.  19,  supra. 
(18-6)— S.  383— See  No.  17,  S7ipra. 

(19)-Ss.  333,  449— i^oiice  before  taking  pro- 
ceedings under  sub-s.  1  of  s.  449.— There  is 
nothing  in  the  Act  making  a  notice  under  s.  383 
a  condition  precedent  to  aprocee'^ing  under  the 
first  sub-section  of  s.  449.  CORPORATION  OF 
Calcutta  v.  amirta  Lal  Mukerjee,  7  C. 
W.N.  554.  [i/'.,  12  CW.N.  271  =  7  Cr.  L.J. 
110  =  7  C.L.J.  243]. 

(19-a)— S.  391— See  No.  9,  supra. 

(20)— Ss.  391,  449— Scope  of  the  Ad.— The 
Calcutta  Municipal  Act  relates  only  to  acts 
done  after  the  commencement  of  that  Act, 
including  acts  done  to  complete  a  building 
commenced  before  the  Act  came  iuto  operation. 
Keshub  Chandra  Sen  v.  Calcutta 
Municipal  Corporation,  7  C.W.N.  374. 

(21)— Ss.  406,  407,  408  and  51^— Notice  under 
s.  408 — Standard  plan  — Necessity  of  attaching 
a  copy  of  the  plan  to  the  notice — Bustee  im- 
provement— Power  and  duty  of  the   Corporation 
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in  respect  thereof. — The  duty  of  the  corporation- 
in  improving  bustees  is  a  most  important  one^ 
and  they  have  been  invested  with  the  most 
ample  power,  but  when  certain  penal  sections 
enforced  by  the  Criminal  law  are  put  in  motion 
on  the  report  of  the  servants  of  the  Municipa- 
lity, it  is  incumbent  on  the  Magistrate  and  the 
authorities  of  the  Corporation  to  see  that  the 
legal  procedure,  which  is  a  condition  precedent 
to  any  conviction,  is  strictly  and  properly 
carried  out.  Where  a  letter  was  issued  by  the 
Deputy  Chairman  requiring  the  petitioners  to 
do  certain  works,  but  no  notice  under  s.  408  was 
is?ued  directing  them  to  specifically  carry  out 
the  works.  Held,  the  conviction  of  the  petiti- 
oners under  ss.  574,  408  of  Act  III  (B.C.)  of 
1899  for  neglecting  to  carry  out  the  works, 
cannot  stand.  When  the  Municipality  directs 
one  of  several  owners  of  a  bustee  to  carry  out 
certain  improvements  and  issues  a  general  notice 
under  s.  408  of  Ace  (B  C)  of  1899,  it  is  the  duty 
of  the  Municipality  to  serve  him  with  a  copy  of 
the  standard  plan  approved  by  the  General 
Committee,  under  s.  407,  and  point  out  to  him 
on  that  plan  what  work  he  is  to  do,  KANAI 
Lal  Jalan  v.  Corporation  op  Calcutta, 
11  C.W.N.  508  =  5  Cr.  L  J   293. 

(22)— Ss.  406.  408,  409,  574-r;ie  power  of 
the  General  Committee  to  vroceed  either  under 
s.  406  or  s.  408 — SubCommitt-e's  power  to  sanc- 
tion amendment  of  the  original  plan — Officers 
ivho  should  inspect  a  bustee  and  szibmit  report — 
Objections  of  the  ovmers  of  a  bustee  to  standard 
plan,  how  to  be  made, — The  standard  plan  pre- 
pared on  a  report  made  by  two  officers — the 
medical  officer  and  the  engineer — on  an  inspec- 
tion of  a  bustee  under  the  provisions  of  s.  406  ot 
Act  III  (B.C.)  of  1899  does  not  become  bad  in 
law,  because  oneof  the  officers,  the  engineer,  wag 
not  a  permanent  ssrvant  of  the  Municipality. 
Notices  under  s.  408  of  Act  III  (B.C.)  of  1899- 
having  been  served  upon  all  the  owners  of  land 
of  a  bustee,  one  of  the  owners  objected  to  a  cer- 
tain proposed  road  in  the  standard  plan  going 
in  a  certain  direction  and  on  his  objection,  the 
Sub-Committee  decided  that  the  road  be  deflect- 
ed. The  standard  plan-  thus  modified  was 
approved  by  the  General  Committee,  who  served 
a  notice  upon  the  petitioner  to  carry  out  the 
improvements  according  to  the  standard  plan 
so  modified,  and  for  her  non-compliance  they 
prosecuted  the  petitioner.  Held,  that  the  peti- 
tioner was  not  entitled  to  a  fresh  notice  with 
regard  to  the  deflection  of  the  road,  in  order  to 
enable  her  to  urge  her  objections  to  the  deflec- 
tion, before  the  General  Committee.  The  law 
contemplates  that  all  persons  interested  will  be 
present  before  the  Sub-Committee,  and  will 
present  not  merely  their  own  objections  to  the 
scheme  but  also  any  objection  which  they  have 
to  any  modification  of  the  scheme  on  the  objec- 
tions raised  by  others  It  is  the  duty  of  each 
of  the  persons,  at  the  time  when  the  matter  is 
before  the  Sub-Committee,  to  ascertain  what 
the  various  objections  of  the  other  persons  are, 
and  then  to  oppose  those  objections  if  necessary.. 
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Under  the  Calcutta  Municipal  Act,  the  Sub- 
committee have  power  to  sanction  any  amend- 
ment of  the  original  plan,  even  though  the 
amendment  be  necessary  for  the  purpose  of 
avoiding  expense,  and  not  for  the  purpose  of 
improving  the  bustee.  The  Calcutta  Municipal 
Act  gives  the  General  Committee  full  discre- 
tion to  proceed  either  under  s.  406  or  under 
s.  409.  Sreemati  atarmani  Dasi  v.  Cor- 
poration of  Calcutta,  12  C.W.N.  1116  = 
8  C.L.J.  507. 

(23)— Ss.  406,  408.  574,  6i5—PiWer  of  the 
General  Committee  of  Calcutta  Corporation  to 
deLermine  the  owner  for  earring  out  improvements 
under  the  Act — High  Courl' s  power  of  revision. 
— Under  s.  645,  the  General  Committee 
of  the  Calcutta  Corporation  has  power,  where 
there  are  gradations  of  owners  or  persons,  to 
determine  who  may  be  regarded  as  owners,  or 
where  there  is  a  doubt  as  to  who  is  the  owner 
bound  to  perform  the  duty,  to  determine  which 
of  such  owners  shall  be  deemed  to  be  bound  to 
carry  out  the  improvements.  That  discretion 
having  bteo  by  law  vested  in  the  General  Com- 
mittee, the  Iligh  Court  has  no  power,  in  the 
exercise  of  its  Revisioaal  Criminal  Jurisdiction, 
to  set  aside  or  question  the  acts  done  in  the 
exercise  of  that  discretion,  if  these  acts  have 
otherwise  been  done  in  accordance  with  the 
provisions  of  laws.  Where  there  i9  no  ftipula- 
tion  in  a  lease,  providing  by  which  party  (i.e., 
lessor  or  lessee)  any  improvements  ordered  by 
the  Corporation  under  the  Act  or  to  be  carried 
out,  the  obligation  cast  upon  the  owner  to 
carry  out  such  improvements  will  remain 
prima  facie  unaSeoted  by  the  terms  of  the 
lease.  ShAMUL  DHONE  Dutt  v  CORPO 
EATiON  of;  Calcutta,  34  C.  30  =  5  Cr.L.J. 
137  =  11  C.W.N.  671. 

(23a)— S.  407— SceNo.  21,  supm. 

(24)--Ss.  407,  408,  574-"  Owner  "  in  s.  407, 
meaning  of— Owner  of  land — Owner  of  busti 
— Notice — Standard  plan. — The  word  "  ow.ier  " 
in  s.  407  of  the  Act  does  not  include  "  owner 
of  huts"  also,  so  as  to  make  it  obligatory  on  the 
General  Committee  to  hear  the  objections  of 
"  owners  of  huts"  under  s.  407  before  the  ap- 
proval of  the  standard  plan.  The  Municipality 
does  not  proceed  against  any  body  under  s.  408. 
They  issue  notices  in  three  dilEerent  kinds  of 
cases.  If  huts  belonging  to  the  occupiers  have 
to  be  removed,  a  notice  need  be  issued  to  them; 
it  they  disobfy,  they  are  liable  to  prosecution 
under  s.  574.  If  improvements  are  to  be  done 
which  can  be  exclusively  done  by  the  owners 
of  the  land,  the  same  rule  applies.  If  the 
standard  plan  includes  work  which  has  to  be 
done  partly  by  the  owners  of  the  huts  and 
partly  by  the  owner  of  the  land,  and  a  notice 
is  issued  under  s.  403  on  either  or  both  of  them, 
and  it  is  disobeyed,  the  party  in  default  is  still 
liable  to  be  prosecuted  under  s.  574.  If  the  whole 
of  the  work  has  to  be  done  by  the  owners  of  the 
huts,  then  the  cancelling  of  the  notice  on  the 
owner  of  the  land  does  net  oust  the  jurisdiction 
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of  the  Municipality  under  s.  409.  II,  on  the 
other  hand,  the  Municipality  have  cancelled  the 
notice  on  the  owner  of  the  bustee  land  but  still 
require  him  to  carry  out  any  portion  of  the 
work,  it  is  clear  that  they  must  serve  fresh 
notice  on  the  owner  of  the  busiee  before  they 
become  vested  with  any  jurisdiction  under 
8.  409.  Corporation  of  Calcutta  v. 
MuZAFFAR  HUSSAIN,  8  Ind.  Cas.  53  =  11  Cr. 
L.J.  558. 

(25) — S.  408,  notice  under,  served  upon  the 
owner,  ivhen  the  property  under  the  management 
of  a  Receiver— Owner^ s  fZ(t/?y.  — Where  a  notice 
under  s.  408  of  Act  III,  B.C.  of  1899,  was  served 
upon  the  owner,  with  respect  to  a  property 
under  the  management  of  a  Receiver  appointed 
by  the  High  Court:— i?eW — that  it  was  in- 
cumbent on  tho  owner  to  request  the  Receiver 
to  comply  with  the  notice  ani,  on  his  failure  to 
comply,  to  apply  to  the  High  Court  makii  g  the 
Receiver  a  party  to  his  application.  The  owner 
must  satisfy  tho  Magistrate  that  he  used  all  due 
diligence  to  carry  out  the  requisition  of  the 
notice  under  s.  408  ;  but  he  would  not  escape 
liability  by  pleading  his  inability  to  carry  out 
the  requisition  on  account  of  the  pioperty  being 
under  the  management  of  the  Receiver.  COR- 
PORATION OF  Calcutta  v.  Haji  Kassim 
Ariff  Bham,  15  C.W  N.  1002  =  12  Cr.  L  J. 
361=38  C.  714  =  11  Ind.  Cas.  129. 

(25-a)— 8.  408— See  Nos.  5,  G,  21,  22,  23,  24, 
supra. 

(26)— Ss.  408,  419  and  575— Bu.=;tee  improve- 
ment— Failure  to  make  road  as  in  standard 
plan  of  bustee — Bustee  ceasing  to  be  so. — After 
huts  have  been  removed  from  a,b2istee  land,  the 
land  ceases  to  be  a  bustee  land  and  the  provi- 
sions of  8.  408  of  the  Calcutta  Municipal  Act 
can  then  no  longer  have  any  operation  on  the 
owner.  ABINASH  CHANDRA  GANGULI  V. 
CORPORATION  OF  CALCUTTA,   12  C.W.N.  72. 

(27)— Ss.  408,  419,  574  and  631— Limitation 
for  slarlinq  prosecution  under  ss.  403  and  574 — 
S.  419,  effect  of,  in  enlarging  time  after  the 
commission  of  the  offence.  —  Where  a  notice 
under  s.  408  of  the  Calcutta  Municipal  Act 
was  served  upon  the  petitioner,  on  the  3rd 
March,  1906,  requiring  ber  to  make  certain 
improvements  in  a  bustee  within  three  months, 
and  on  her  non-compJimce  with  the  notice 
within  the  time,  a  remainder  was  fent  by  the 
Corporation  on  the  21st  June,  1906,  and  then 
on  the  2nd  July,  1906,  a  notice  under  s.  419 
of  the  Act  was  sent  by  the  petitioner  to  the 
Chairman,  and  on  the  expiry  of  six  months 
from  the  date  of  this  notice,  prosecution  was 
started  against  the  petitioner  on  tho  28rd 
January,  1907.  with  the  result  that  she  was 
convicted  under  ss.  408  and  574  of  the  Act  and 
sentenced  to  a  fine  of  Rs.  25.  held  that  the 
conviction  and  sentence  were  bad  in  law  and 
must  be  set  aside,  as  the  prosecution,  having 
been  started  more  than  three  months  after  the 
expiry  of  the  notice  under  s.  408  of  the  Act, 
was    barred    by    limitation;    that    the    notice 
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under  s.  419  of  the  Act,  having  been  served 
after  the  oSeuce  of  the  petitioner  unier  ss.  403 
and  574  had  been  committed,  could  not  have 
the  efiect  of  enlarging  the  time  by  six  months. 
A  notice  under  s.  419  of  the  Act.,  in  order  to 
be  effectual,  must  be  served  before  the  oSenca 
is  committed.  KUMUD  KUMARI  Dassi  v. 
CORPORATION  OF  CALCUTTA,  11  C.W.N.  1097 

=  34  C  909  =  6  Cr.  L.J.  317. 

(•28) — Ss.  403  and  51i—No'i''.n  to  oivners  of 
property  peniinq  litigation,  failure  to  comply 
with,  whether  amounts  to  an  offeree  under  the 
sections. — At  the  time  when  the  General  Com- 
mittee of  the  Corporation  caused  a  written 
notice  to  be  oerved  upon  the  owners  of  the  pro- 
perty in  question,  ciliing  upon  them  to  carry 
out  improvements  under  s.  493  of  the  Ajt,  the 
property  was  under  litigation,  viz  ,  a  suit  for 
partition,  duriug  the  psndsn.-^y  of  which  it  was 
not  open  to  the  owners,  cither  individually  or  j 
collectively,  to  alter  the  property  by  carrying  1 
out  the  improvements,  which  they  were  called 
upon,  by  the  Corporation,  to  make.  Eeld,  \ 
setting  aside  the  conviction  of  the  owners  uader  j 
ss.  408  and  574  of  the  Act,  the  former  section 
must  reasonably  he  coi.strued  and  when  the 
directions  given  to  the  owner  were  si:ch  as  he 
was  not  in  a  position  to  carry  out,  the  failure 
to  comply  with  the  notice  containing  such 
directions  could  not  amount  to  an  ofience 
under  the  said  sections.  PURNA  Chand  BURAL 
V.  CORPORATION  OF  CALCUTTA,  33  C.  699 
=  i  Cr.L  J.  47. 

(28-a)— S.  409- Ses  No.  22,  su^ra. 

(28-6) -S.  416— See  No.  7,  supra. 

(28  c)— S.  419 -See  Nos.  7,  26,  27,  stipra. 

(28-d)— S.  442— See  No.  15-a,  supra. 

(29) — Ss.  444  (2),  574 — Using  a  hyuse  found 
unfit  for  human  habitation — Joi7it  penalty  im- 
posed on  seveial  accused,  if  legal — A  joint  con- 
viction and  a  joint  penalty  were  passed  against 
the  owner  of  a  house  and  a  ptrscn  occupying 
it  with  him,  under  s.  444,  cl.  (2),  read  with 
s.  574  of  the  Calcutta  Municipal  Act,  for  dis- 
obeying an  order  prohibiting  them  from  using  a 
house  found  to  be  unfit  for  human  habitation  : 
Held  that  the  act  of  disobedience  io  each  of 
the  accused  was  a  separate  ofience,  and  there 
was  no  provision  of  law  justifying  the  passing 
of    a    joint     penalty.       BhaIRaB      CHANDRA 

KOLAY  v.  Corporation  of  Calcutta,  14 
C.W.N.  911  =  6  Ind.  Cas.  874  =  11  Cr,  L.J. 
412  =  37  C.  89S. 

(30) — S.  449 — Demolition  of  btiilding.  order 
for — Deviation  from  plan  sanctioned —  Assess- 
ment  on  the  deviation — Acquiei-ancp.— Order 
made  long afternotice — Order,  if  proper — Order, 
propriety  of — High  Court,  jurisdicuon  of,  to 
revise  such  order — Crim  Pro.  Code,  J898,  s.  435 
— Revision,  poioer  of ~ Discretion  of  Magistrate. 
— The  General  Committee,  if  satisfied,  of  the 
existence  of  the  circumstances  mentioned  in 
s.  449  of  the  Act,  may  or  may  not  make  an  ap- 
plication to  the  Magistrate  for  the  demolition  of 
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a  building  or  a  portion  of  it,  erected  in  violation 
of,  or  contrary  to  the  plan  sanctioned  by  the 
Municioality,  but  when  such  an  application 
is  made  to  the  Magistrate,  he  also  has  a  discre- 
tion either  to  make  or  refuse  the  order  under 
s.  449  of  tho  Act.  When  a  Magistrate  has  not 
properly  exercised  his  discretion,  the  order  is 
not  a  proper  order  and  the  High  Court  has 
power  to  set  itaside.  SHEIKH  ABDOOL  SAMAD 
V.  Corporation  of  Calcutta,  3  C  L.J.  GO 
=  33  G.  287  =  10  OWN.  182  =  3  Cr.  L  J.  2tl. 
[R  ,  34  C.  311  =  4  Cr.L.J.  403  =  11  CW.N. 
30.] 

(31) — S.  449— Ord^r  of  demolition- -Acceptance 
of  rates  in  respect  of  ths  premises  -pending  nego- 
tiation, if  acquiescence. — The  acceptance,  by 
the  Municipalny,  of  rates  in  respect  of  premises 
which  have  been  ordered  to  be  demolished 
under  s.  449  of  the  Act,  does  not  amount  to  an 
acquiescence  by  the  Munioipality  to  disobedience 
of  the  order  for  demolition.  LUCHMI  Nara- 
yan  M^hto  v.  Corporation  of  Calcutta, 
14  C.WN.  912  =  6  Ind.  Cas.  800  =  11  Cr.L.J, 
406  =  37  C.  833. 

(32) — S.'449 — Demolition  of  building— Devia- 
tion from  sanctioned  plan — Building  existing 
for  long  time  and  not  coming  under  the  sanction 
— Order  directing  the  demolition  of  building, 
whether  h'gal. — Authority  is  not  given  by  s.  449 
of  the  Act  to  a  Magistrate  to  direct  the  demoli- 
tion of  the  whole  or  a  part  of  the  building, 
which  has  been  in  existence  for  years  before  the 
sanction  was  given.  The  magistrate  is  only 
empowered  to  direct  the  demolition  of  buildings 
erected  in  contravention  of  the  plan  submitted 
and  sanctioned  by  the  corporation.  JOSEPH 
ISAAC  Hyam  v.  Calcutta  Corporation, 

10  G.W.N.  1004  =  33  C.    646  =  3   C.LJ.  571  =  3 
Cr  L.J.  465.     [fi.,  33  A.  147  =  7  A.L.J.  1075  = 

11  Cr.L  J.  681  =  8  Ind.  Gas-  569.] 

(33)— S.  449— See  Nos.  1,  17  19,  20,  supra 
and  No.  45,  infra. 

(34)— Ss.  449,  450,  452,  519— Demolition  of 
building,,  order  for— Discretion  of  Maqiitrate — 
Analogy  to  case  of  mandatory  injunction— Differ- 
ence- Waiver,  acquiescence  and  delay,  effect  of 
— Danger  to  public — Cumulative  penalty— Fine 
and  demolition. — It  is  discretionary  with  the 
Municipal  Magistrate  to  make  or  not  an  order 
of  demolition  under  s,  449  of  the  Calcutta 
Municipal  Act.  This  discretion  is  to  be  exer- 
cised after  receiving  evidence  and  hearing  the 
defence.  The  Municipal  Magistrate  should 
exercise  the  discretion  vested  in  him  under 
ss.  449,  450  and  452  of  the  Calcutta  Municipal 
Act  with  due  regard  to  those  rules  which  guide 
Courts  of  Equity  in  granting  injunctions — 
with  this  diSerence  that  he  has  also  to  consi- 
der whether  or  not  a  building  ought  to  be 
demolished  on  the  ground  of  is  being  a  danger 
or  obstruction  to  the  public.  It  is  the  duty 
of  the  Municipal  Corporation  to  procure  the 
demolition  of  a  building  which  is  a  danger  or 
obstruction  to  the  public.     In   other  respeotSi 
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the  Corporation  stiinda,  unless  the  law  expressly 
directs,  in  prdntically  the  same  position  as  a 
private  individual  wronged  by  a  tortious  act. 
Although  the  Municipal  Act  does  not  prescribe 
any  period  of  limitation  for  an  action  under 
s.  449  or  450  of  the  Act,  the  Court  in  directing 
demolition  should  consider  how  far  the  delay 
in  the  institution  of  the  proceflding  has  afidct- 
ed  the  action.  The  ftclthitin  respect  of  the 
same  deviation  from  the  sanctioned  plan  of  a 
building,  the  Municipal  Corporation  instituted 
two  diSerent  proceedings  at  difierent  times,  viz., 
for  fine  under  s.  579  and  demolition  unaer 
s.  449 — cannot  deprive  the  Magistrate  of  his 
discretion  under  s  452  of  the  Act.  This  section 
applies  even  when  the  two  proceedings  are  not 
simultaneous.  CHUNI  Lal  DutT  v.  COBPO- 
EATiON  OF  Calcutta,  31C  341  =  11  C.W.N. 
30  =  4Cr.L  J.  408.    (33  C,  287  =  10  C.W.N.  182, 

(.35)— Ss.  419  (1),  451  and  51i— Rule  No.  2 
of  Part  II,  sch.  17  of  the  Act,  interptetaiion  of 
— Height-limit  cf  building  facing  strtet  and  an 
open  ■plaLjorm  — Angle  of  45  degrees  whenre  to  be 
draiua. — On  one  sine  of  aatraec  was  a  bithing 
platform  open  to  the  sky.  On  the  opposite  side, 
a  building  was  erected  facing  the  street  and  the 
platform  ,  held,  in  determining  the  height-limit 
of  the  building  in  accordance  with  Rule  No.  2 
of  Part  II,  sch.  17  of  the  Calcutta  Municipal 
Act  (III,  B.C  of  1899),  the  angle  of  45  degrees 
must  be  drawn  from  the  street  alignment  on 
the  side  of  the  street  and  not  from  the  side  of 
the  platform  farthest  from  the  street.  SHEO- 
MALL  GOENK\  V.  CORPORATION  OF  CAL- 
CUTTA, 13  C.W.N.  74=9  Cr.  L.J.  302. 

(36)— Ss.  449,  ^52,  519 -Sanction  for  build- 
ing under  the  old  Act,  II  of  18S3 — Deviation 
from  the  plan,  effect  of — Bengal  Act  I  of  1889 
{General  Clauses),  s.  S—Q'iestion  of  fenalty. — 
If  the  building  as  constructed  was  a  deviation 
from  the  plan  as  sanctiousd  under  the  old  Act 
so  as  to  render  the  owner  liable  to  a  penalty 
under  the  old  Act,  then,  he  cannot  show  that 
he  had  acquired  under  the  old  Act,  before  the 
new  Act  came  into  force,  a  right  entitling  him 
to  build  in  contravention  of  the  provisions  and 
rules  laid  down  by  the  new  Act,  so  as  to  bring 
himself  within  cl.  (c)  of  s.  8  of  the  Bengal 
General  Clauses  Act ;  he  will  then  be  liable  to 
a  prosecution  under  the  new  Act.  The  ques- 
tion of  what  penalty  should  ba  enforced  under 
ss.  449,  452  and  579  of  Act  III  of  1899  is  in  the 
discretion  of  the  Magistrate,  and  is  not  a  ques- 
tion of  law  which  the  High  Court  will  answer. 
CORPOR.^TION  OF  CALCUTTA  V.  AMRITA  LAL 
MUKERJEE,  7  C.W  N.  S54.  [F.,  12  C.W.N. 
271  =  7  Cr.  L.J.  110  =  7  C.LJ.  248.] 

(37)— Ss.  449,  515— Acquittal  under  s.  575— 
Refusal  to  return  a  2^lin  to  tohich  sanction  has 
been  obtained  by  misrepresentation  and  fraud  — 
Order  precluding  the  petitioner  from  building 
according  to  such  plan —Magistrate  not  compe- 
tent to  make  such  order. — Where,  in  a  prosecu- 
tion under  s.  449    of  the  Act,  the  Magistrate 
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acquitted  the  accused  under  s.  579,  but  found 
that  the  sanction  lo  the  phn  had  tcan  obtained 
by  misreprf  scntation  and  fraud,  and  made  an 
order  prohibiting  the  petitioner  from  building 
the  second  storey  on  the  basis  of  such  plan  and 
directing  that  the  sanctioned  plan  filed  by  him 
be  not  returned  to  him  ;  held,  that  the  Magis- 
trate was  not  competent  to  make  an  oraer  of 
that  description.  NOGBNDRA  Nath  Sad- 
KHAN  V.  COliPORATION  OF  CALCUTTA,  3  C. 
L.J.  138  =  3  Cr.  L.J.  213. 

(38) — Ss.  449  and  580 — Sanction  for  erection 
of  a  building  undtv  mi&afprelen'-Aon  —  Scope  of 
sections. —  A  sanction  given  by  the  Municipal 
Corporation  for  the  erection  of  a  building  under 
a  misapprehension  due  to  the  applicant's 
omission  to  draw  the  attention  of  the  Cor- 
poration to  all  the  necessary  facts  connected 
with  the  position  and  surround  ngs  of  the  pro- 
posed building  will  not  exonerate  the  applicant 
from  liability  under  the  Act,  if  the  building  be 
afterwards  found  to  have  been  c-.onsiructed  in 
contravention  of  the  provisions  of  the  Act. 
S.  580  of  the  Calcutta  Municipal  Act  does  not; 
merely  provide  for  the  punishment  of  oSences 
committed  under  s.  419  of  the  Act.  It  itself 
creates  the  oSences,  both  the  primary  ofiences, 
consisting  ot  default  in  carrying  out  an  order 
under  s.  449  and  the  secondary  or  continuing 
oSence  committed  on  each  day  thereafter  by 
reason  of  the  continuance  of  the  default. 
NANi  Lal  Sett  v.  Corporation  of  Cal- 
cutta, 7  C.W.N.  853. 

(39)— Ss.  449,  628,  629  and  631— Demolition 
of  unsanctioited  building— Punishment  of  the 
offender — Civil  suit  -"  Magistrate,"  scope  of  the 
term. — The  Municipal  Act  provides  a  means 
both  for  punishing  the  oSeuder  and  securing 
thedemolition  of  an  un.=anclioned  building.  The 
Corporation  will  be  ill-advised  to  abandon  their 
remedy  under  the  Act  in  favour  of  a  civil  suit 
which  would  possibly  not  lie  before  the  remedy 
has  been  exhausted.  The  words,  "a  Magis- 
trate" ins.  449  mean  any  Magistrate  having 
jurisdiction  in  Calcutta,  and  includes  a 
Municipal  Magistrate.  He  has,  therefore, 
power  not  only  to  try  ofiences,  under  the  Act, 
but  also  to  make  an  order  for  the  demolition  of 
an  unsanctioned  building.  SEW  ProSAD 
PoDDAR  V.  Corporation  op  Calcutta, 
9  C.W.N.  18.     (8  C.W.N.  142,  D.) 

(40) — Ss.  449  and  631 — Scope  of  the  section — 
Nature  of  the  proceedings — Crim.  Pro.  Code 
(1898),  s.  432. — The  limitation  for  the  prose- 
cution of  ofiences,  prescribed  ins.  631  (I)  has 
no  applicatiion  to  proceedings  taken  under 
s.  449.  S.  631  only  applies  to  complaints  made 
before  a  Magistrate  in  order  to  the  punishment 
of  a  person  for  an  ofience  against  the  Act  or  any 
rule,  or  bye  laws,  or  regulation  under  the  Act. 
[R.,  9  C.W.N.  18.]  8.  449  provides  for  appli- 
cations to  be  made  to  a  Magistrate  by  the 
General  Committee  in  order  to  the  issue  of  an 
order  directing  the  demolition  or  alteration  of 
work     which    has    been    unlawfully    executed 
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under  certain  circumstances.  Proceedings  under 
that  section  are  not  instituted  on  a  "complaint," 
nor  is  the  demolition  of  an  unlawfully  executed 
work  a  "punishment"  within  the  meaning  of 
s.  631,  sub-s.  1.  Corporation  OF  Calcutta 
V.  Keshub  Chunder  Sen,  8  C.W.N.  142. 

(40-a)— S.  450 -See  Nos.  15,  34,  swpm. 

(40-6)— S.  451— See  No.  35,  %upra  . 

(40-c)— S.  452 -See  Nos.  34,  36,  supra. 

(40-d)— 8.  466— See  No.  10,  mpra. 

(40-e)— Ss.  466  and  574  andsc/i.  XVIIF,  cl.  8 
—Iron  includes  steel- — The  petitioner  stored 
steel  joists,  etc.,  without  a  license.  He  was 
convicted  under  s.  574  of  the  Calcutta  Municipal 
Act  for  not  taking  out  a  license  under  s.  466  (1). 
Held  that  as  the  term  "  iron "  as  used  in 
8ch.  XVIII,  cl.  (8)  of  the  Act  includes  "steel" 
the  conviction  is  right.  GanGA  NaraIN  PaL 
V.  Corporation  OP  Calcutta.  10  C  L  J.  486 
=  4Ind.  Cas.  438  =  11  Cr  L  J.  277. 

(41) — S.  495 — Sale  of  mustard  oil  aduilerated 
with  til  oil. — Where,  on  a  prosecution  by  the 
Food  Inspector,  the  accused  was  convicted 
under  s.  495  of  Bengal  Act  III  of  1899,  for 
having  sold  mustard  oil  adulterated  with  Hi  oil, 
held,  that  the  accused  was  rightly  convicted, 
inasmuch  as  it  was  not  necessary  for  the 
purpose  of  manufacturing  mustard  oil  to  use 
any  hard  seed  (such  as  til  oil)  to  assist  in 
expressing  the  oil,  as  what  was  commercially 
known  as  mustard  oil  was  the  pure  oil  and  not 
oil  adulterated  with  til  or  other  oil,  and  as 
such  adulteration  was  to  the  prejudice  of  the 
purchaser.  MOTILAL  PAL  v.  THE  CORPORA- 
TION OF  Calcutta,  30  C.  643=  7  C.W.N. 637. 
(3  C.W.N.  66,  D.) 

(42)— Ss.  495,  .507.  bli—Saleo/  adulterated 
food  by  servant,  liability  of  master — Sale  by 
partner- Li  ability-  nf  co-partner,  S.bOT,^' seller," 
meaning  of .— S.  495  of  the  Calcutta  Municipal 
Act, like  the  corresponding  section  of  the  English 
Statute,  is  positive  in  its  prohibition  of  the  sale 
of  adulterated  articles,  and  when  a  servant  sells 
such  articles,  it  is  the  master,  firm  or  the  bene- 
ficial owner  who  is  liable  to  punishment,  and 
this  would  be  so  even  when  the  servant  adul- 
terates the  articles  himself  and  sells  without 
the  knowledge  or  connivance  of  the  master, 
firm  or  owner.  (17  Cox.  CO  509  (Q.B.D.)  ; 
61  L.J.  (M.C.)  110  1(1892).  i^.)— Where  the 
person  who  sells  is  one  of  two  partners 
of  the  firm,  the  conviction  of  the  other  partner 
would  be  equally  legal.  SEW  Karan  v. 
CORPORATION  OP  CALCUTT.'i,  16  C.W.N.  455 
=  14Ind.Cas.  205  =  13  Cr.  L.J.  205  =  39  C.  682. 

(43)— Ss.  502  and  505  — Order  under  s.  505, 
when  can  be  made. — In  order  to  justify  an 
order  under  s.  505,  Calcutta  Municipal  Act,  the 
Magistrate  has  to  ba  satisfied  that;  the  article 
directed  to  be  destroyed  comes  within  the  pro- 
vision of  s.  502  of  the  Act.  He  is  to  be  satisfied 
that  the  article   is  either  exposed,   or  hawked 
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about,  for  sale,  or  brought  to  any  place  for  the 
purpose  of  sale,  or  of  preparation  for  sale  and  is 
intended  for  human  food.  Before  a  Magistrate 
could  order  the  destruction  of  damaged  rice,  the 
judgment  should  contain  an  affirmative  finding 
that  the  rice  was  brought  for  the  purposes  of 
sale,  or  that  it  was  intended  for  human  food. 
Chundra  Coomar  Biswas  v.  Calcutta 
corporation,  30  c.  421  =  7  c.w.n.  27. 

(43-a)— S,  505— See  No.  43,  supra. 
(43-6)— S.  501— See  No.  42,  supra. 

(44)— CZ.  (18)  of  ss.  559,  561  (6),  6B1— Bye- 
laws,  s.  1 — Encroachment  on  a  public  street 
by  raising  pillars — Obstruction,  removal  of, 
noticefor — Notn  e,  dis  obedience  to  the  requisition 
of — Proceedings  institutton  of  three  months 
after  the  expiration  of  the  period  of  the  requisi- 
tion— Limitation — Offence,  if  contintious. — A 
bye-law  must  conform  with  the  provisions  of 
the  enactment  under  which  it  purports  to  be 
made.  Bye-law,  s.  1,  so  far  as  it  relates  to 
obstruction,  comes  within  the  provisions  of 
clause  (18)  of  s.  559  of  the  Calcutta  Muni- 
cipal Act  (III  of  1899).  8.  561  (6)  only  authorises 
the  penalty  for  the  continuance  of  a  breach, 
where  notice  follows  breach.  The  penalty  is 
attached  to  a  breach,  which  only  arises  after 
the  notice,  and  there  is  no  provision  for  any 
subsequent  notice,  which  could  come  withm  the 
provisions  of  s.  561,  requiring  that  there  should 
be  notice  after  breach.  The  byelaw  purports 
to  create  a  continuous  breach,  which  is  outside 
of  and  fails  to  comply  with  the  provision  of 
s.  561,  clause  {b),  under  which  aloneit  can  claim 
vitality.  There  is,  therefore,  no  provi.^ion  for  a 
continuing  breach,  that  could  take  the  ease  out- 
side the  provision  of  s.  631  of  the  Calcutta 
Municipal  Act.  NARAIN  CHANDRA  CHATTER- 
JEE  v.  Corporation  op  Calcutta,  37  C. 
545  =  10  C.L.J.  623  =  14  C.W.N.  614  =  10  Cr.  L. 
J.  522  =  4  Ind,  Cas.  259. 

(44-a)— S.  561— See  No.  44,  supra. 

(44-6)— S.  574— See  Nos.  6,  10,  11,  12,  13, 
14,  15,  21,  22,  23,  24,  27,  28,  29,  35,   40-e,   42, 

supra. 

(44  c)— S.  575— See  Nos.  5,  6,  26,  37,  surra. 
(44-cZ)— 8.  579— See  Nos.  34,  36,  supra. 
(44-e)— S.  5S0-See  Nos.  18,  38.  supra 
(44-/)— S.  6-22  -See  No.  5,  supra. 
(44-f/)— S.  628— See  No.  39,  supra. 
(44-/i)-S.  629 -See  No.  39,  supra. 

(44i)— S.  631— SeeNos.  15,  18,27,  39,  40, 
44,  supra. 

(44-j)-S.  632— See  No.  4,  supra, 

(45) — Ss.  632,  449— "  iVwisajice,"  building 
sanctioned  by  Municipality,  if  may  be — Nui- 
sance, if  must  be  public — Building  in  contraven- 
tion of  regulations,  if  to  be  proceeded  against 
only  under  s.  449— Partition  decree,  effect  of. 
— The  term  "  nuisance  "  in  s.  632  of  the  Cal- 
cutta  Municipal   Act    does  not   refer   only   to 
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Act  III  of  1899  (Calcutta  Muaic\pa.\)  —concld. 

nuisances  affecting  the  public  generally.  It 
applies  as  well  to  nuisances  afiecting  an  indivi- 
dual. The  mere  fact  that  the  Municipality 
could  have  proceeded  against  a  building  erected 
contrary  to  the  building  regulations  under  s.  449 
of  the  Act  does  not  preclude  the  Municipal 
Magistrate  from  interfering  with  it  under  s  632, 
at  the  instance  of  the  person  whose  house  has 
been  deprived  of  light  and  air  by  the  building. 
If  a  building  is  a  nuisance,  it  is  no  answer  in 
a  proceeding  under  s,  632  to  say  that  the  Cor- 
poration had  sanctioned  it.  Whether  erected 
•with  or  without  sanction,  or  in  contravention 
of  the  buildmg  regulations  or  not,  any  person 
residing  in  Calcutta  atiected  by  it  can  move 
the  Magistrate,  and  it  is  within  the  jurisdiction 
of  the  Magistrate  to  pass  an  order  under  s.  632, 
if  in  his  discretion  he  is  so  advised.  A  pariicion 
decree  previout^ly  passed,  which  purported  to 
specify  the  easements  reserved  to  the  portion 
which  fell  to  the  complamaut,  cannot  he  held  to 
override  the  provisions  of  the  Calcutta  Muni- 
cipal Act,  which  is  directed  to  provide  for 
public  sanitation  among  other  public  consi- 
derations. Bhagwan  Das  v.  Rash  Behari 
MULICK,  14  C  W.N  637  =  8  Ind.  Cas.  593.  [R., 
15  C.W.N.  316  ;  Expl.,3S  C.  296  =  11  Cr.  L.J. 
665  =  8  Ind.  Cas.  530.] 

(45-a)— S.  645— See  Nos.  5,  23,  stipra. 

{45-6)— Sch.  II,  r.  7— See  No.  10,  supra. 

(45-c)— Soh.  XVII,  r.  2— See  No.  8,  supra- 

(46)  Sch.  XVII,  r.  17— Demolition  of 
buildings  outside  sanctioned  plan  and  existing 
for  a  long  time,  illegal. — What  a  Magistrate  is 
empowered  to  direct  to  be  demolished,  under 
s.  449  of  the  Calcutta  Municipal  Act,  is  work 
which  forms  part  of  the  plan  sanctioned,  and 
which  contravenes  some  provision  of  the  Actor 
of  the  bye-iaws  in  force,  with  reference  to  the 
erection  of  buildings,  and  not  buildings  out- 
side such  sanctioned  plan  and  existing  for  a 
long  time.  JOSEPH  ISAAC  JOSEPH  HYAM  v. 
CaIjCutta  Corporation,  3  C.  L.  J.  571  = 
3  Cr.  L.  J.  465  =  33  C.  646  =  10  C.  W.  N.  100*. 

(47)  Sch.  17,  rr.  22  and  2i—Consiructio7i 
of  the  rules.  —  An  open  square  or  the  like  to 
come  within  r.  24  must  at  least  be  four  feet 
wide.  If  the  open  space  is  not  less  than  four 
feet  wide  on  the  other  side,  the  owner  of  the 
house  is  to  leave  at  least  four  feet  of  open  space 
more  as  indicated  by  el.  (6)  of  paragraph  'i  of 
the  r.  24.  NONI  LAL  SETT  v.  CORPORATION 
OF  CALCUTTA,  7  C.  W.  N.  833. 

(48)— Sch.  XVII,  r.  24— See  No.  47,  supra. 

(49)— Sch.  XVIII,  r.  8— See  No.  40-c,  supra. 

Act  VI  of  1901  (Assam  Laboar  Emigration). 

[SS.  91,  218,  AM.,  ACT  II  OF  1908.] 

(1) — Charge  of  recruiting  coolies  from  Agency 
tracts  prohibited  by  a  Government  Order — 
Application  of  accused  to  summon  ivitnesses 
refused   by     Magistrate — Procedure     illegal. — 
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Act  VI  of  1901  (Assam  Labour-  Emigration) 

— concluded. 

Where  an  accused,  charged  with  recruiting 
coolies  from  Agency  tracts,  applies  to  the 
Magistrate  trying  the  case  to  summon  certain 
witnesses  cited  by  him  to  prove  his  defence, 
and  the  Magistrate  refuses  such  an  application, 
the  procedure  is  illegal  and  the  conviction  is 
one  liable  to  bo  set  aside.  LUNMO  OF  Maha- 
LUNMA  V.  Emperor,  (1911)  2M.W.N.472=i2 
Cf.  L.J.  566. 

(2)— Ss.  2  (n),  161,  164—"  Magistrate  "  mean- 
ing of  —Re-patriation,  order  for, [at  cost  of  owner 
of  garden  — Order  made  by  Sub-Deputy  MagiS' 
trate,  if  legal — Employer  not  cilled  upon  to 
show  cause  —  Undue  influence  or  coercion, 
absence  of.— A  Sub-Deputy  Magistrate,  not 
appointed  by  the  Local  Government  to  perform 
the  functions  of  a  Magistrate  under  the  Assam 
Labour  and  Emigration  Act,  1901,  acquitted 
certain  persons  of  oSeace  under  s.  164  of  that 
Act,  but  at  the  same  time  passed  an  order  that 
the  proprietor  of  the  garden  for  which  the 
coolies  were  recruited  should  deposit  the 
expenses  of  repatriation  of  the  coolies.  There 
was  nothing  to  show  that  there  had  baen  any 
undue  influence  or  coercion  and  the  employer 
was  not  called  upon  to  show  cause  as  required 
by  s.  161  that  the  order  was  a  bad  one.  Held, 
that  the  order  of  repatriation  at  the  cost  of  the 
employer  wa^  bad.  EMPEROR  v.  RiTU 
CHAMAR.  15  Cr.  L  J,  193  =  22  Ind.  Cas.  979  = 
18  C.W.N.  1143. 

(.3)— 8.  161— See  No.  2,  supra, 

(4) — S.  16i— "Emigrate  ",  meaning  of—In- 
ducemeni]to  emigrate  to  Fiji- Subsequent  induce- 
ment at  another  place  to  emigrate  to  Sylhet — 
Place  of  trial — Jurisdiction  of  Criminal  Court 
— Emigration. — Where  the  accused  induced  L 
to  leave  Cawnpore  in  order  to  go  to  Fiji  for 
work,  and,  on  the  way  at  Arrah,  told  him  that 
he  would  have  to  go  to  Sylhet,  and  placed 
him  in  a  train  bound  therefor,  held  that  the 
Magistrate  at  Arrah,  and  not  the  Magistrate 
of  Cawnpore,  had  jurisdiction  to  try  the 
case,  L  was  not  induced  to  leave  Cawnpore  in 
order  to  go  to  Sylhet,  but  in  order  to  go  to 
Fiji,  and  no  oSence  was  therefore  committed 
at  Cawnpore.  The  inducement  to  go  to  Sylhet 
was  made  at  Arrah,  and  so  the  Arrah  Court 
alone  had  jurisdiction.  PAIZ  ALI  v.  EMPEROR, 
37  C.  27. 

(5)— S.  164— See  No.  2,  supra. 

Act  III  of  1903  (Bengal  Motor-car  and  Cycle). 

(1)— Liability  of  principal  for  acts  done  by 
agent  or  servant— See  ACT  VIII  OF  1899, 
ss.  11,  15  (a),  17  G.W.N.  207  =  17  C.L.J,  390  = 
13  Cr.  L  J.  792  =  17  Ind,  Cas.  536  =  40  C.  356. 

{2)— See  MASTER  AND  Servant,  12  Cr.  L. 
J.  89  =  15  C.W.N.  390  =  9  Ind.  Cas  480  =  13  C. 
L.J.  335  =  38  C.  415. 

Act  VII  of  1905  (Bengal  and  Assam  Laws). 

Effect  of  repeal  of— See  BEN.  ACT  VIII  OF 
1912,  ss.  3,  8,  19  C.L.J.  92. 
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Act  III  of  1906  (Bengal  Disorderly  House). 

[Rep.  in  Municipalities  Constituted 
UNDER  Bengal  act  III  op  1884,  in  which 
Ben.  Act  II  of  1866,  is  in  force,  Ben. 
Act  III  of  1907,  s.  3.] 

S.  2  —  Dancing  girls  —  Singing  obscene- 
songs  —  Brothel  —  Habitual  prostitution. — In 
order  to  bring  a  case  under  s.  2  of  Act  III 
(B.C.)  of  1906,  it  must  be  shown,  first,  that  the 
house  is  in  the  vicinity  of  an  educational  insti- 
tution or  a  boarding  house,  hostel  or  tuess.  and 
secondly,  that  it  is  u«ed  as  a  brothel  for  the 
purpose  of  habitual  prostitution  or  is  used  by 
disorderly  persons  of  any  description.  Where  a 
house  is  occupied  by  a  male  and  the  members 
of  bis  family,  two  of  the  members  of  which  are 
dancing  girls,  who  are  kept  mi^-^tresses  of 
gentlemen  and  who  sing  songs  sometimes  of  an 
obscene  character,  ]ield,  that  the  house  is  not 
used  as  a  brothel  or  for  tbe  purpose  of  habitual 
prostitution.  KoKIL  RAM  v.  EMPEROR,  6  C. 
L.  J.  710  =  6  Gr.  L.  J.  423. 

Act  II  of  1907  (Eastern    Bengal   and  A^sam 
Disorderly  Hounes). 

(1)  — Ss.  2,  3,  6 — Offence  under — Procedure 
of   the  Magistrate   in    making   inquiry  under 

the  Act — Criminil  Court,  whether  a  Magistrate 
acting  under  s.  2,  is — Irregularity  in  the 
proceedings,  effect  of  —  Revision  —  Crim;nal 
Procedure  Code  (Act  V  of  1898),  ss.  435,  4a9, 
—  A  Court  acting  under  s.  3  of  the  E-sstern  Ben- 
gal and  Assam  Disorderly  Houses  Act  (II  of 
1907)  is  a  Criminal  Court  within  the  meaning 
of  s.  435,  Crim.  Pro.  Code,  and  the  High  Court 
has  jurisdiction  to  interfere  under  ss.  435  and 
439,  Crim,  Pro.  Code.  Ss,  2  and  3  of  the  Act  do 
not  create  any  ofience  and  the  only  oflence  creat- 
ed by  the  Act  is  that  created  by  s.  6.  The  power 
conferred  by  ss.  2  and  3  is  not  a  power  to  hold 
a  Criminal  trial  or  to  take  any  preliminary 
proceedings  under  the  Criminal  Procedure.  It 
is  a  power  similar  to  those  conferred  on  Crimi- 
nal Courts  by  Chaps.  VITI,  X,  Xf  and  XII  of 
the  Code.  The  Eastern  Bengal  and  Assam  Dis- 
orderly Houses  Act  does  not  prescribe  any 
particular  procedure  except  such  as  is  indicated 
by  the  last  paragraph  in  s.  2  and  ss.  4  and  5. 
The  Magistrate  may  make  his  enquiry  under 
ss.  2  and  3  in  any  way  that  does  not  violate 
ordinary  rules  of  fairness  and  propriety,  and  in 
making  the  enquiry  he  performs  an  administra- 
tive duty  and  not  a  judicial  duty.  Where,  in 
any  inquiry  under  s.  2  of  the  Act,  it  was  con- 
tended that  the  Magistrate  had  erroneously 
administered  oaths  to  witnesses,  held  that,  the 
proceedings  of  the  Magistrate  having  been  per- 
fectly fair  and  reasonable  in  themselves,  the 
error,  if  any,  did  not  vitiate  them.  RAJANI 
Khemtawali  v.  Pramatha  Nath  Chow- 
DHRY,  37  C.  287  =  14  C.W.N.  40i  =  ll  C.L  J. 
297  =  11  Cr.  L.J.  1.2. 

(2)  Ss.  2,  cl.  (6),  7 — House,  use  of,  as  brothel 
or  for  habitual  prostitution — S.  7,  object  of — 
Order  under  cl.  (b)   of  s-  2,  effect  of — Proceed- 
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Act   II  of  1907  (Eastern  Bengal  and  Assam 
Disorderly  Houses) — concluded. 

ings  tmder,  koto  ins'ituted—Crim.  Pro.  Code, 
s.  190.— S  7  of  Act  II  of  1907  (E.  B.  and 
Assam)  is  an  enabling  section  and  is  not  a 
necessary  part  of  the  procedure  of  the  Act  prior 
to  the  prosecution  being  instituted.  It  is  not 
necessary  to  have  recourse  to  that  section  if  the 
Magistrate  can  be  satisfied  in  other  ways  that 
the  nuisance  complained  of  is  continuing.  S.  6 
of  tbe  Act  creates  an  offence  under  a  locil  law, 
and  proceedings  relating  to  such  offence  should 
be  taken  under  s,  190  of  the  Crim.  Pro.  Code. 
Where  a  Magistrate  authorised  an  Inspector  of 
Police  to  enter  and  inspect  the  houses  and  the 
Inspector  asked  the  Sub-Inspector  ti  make  the 
enquiry.  Held  that  the  Magistrate  has  no 
jurisdiction  to  take  cognisance  of  the  case  on 
the  Sub-Inspector's  report  The  Magistrate 
could  either  treat  tbe  Sub-Inspector's  report  as 
a  complaint  under  S.  190  (a),  in  which  case  he 
would  have  to  call  upon  the  Sub-Inspector  to 
appear  and  substantiate  the  report  on  oath  :  or 
under  s.  i55  direct  the  Police  to  invr-stigate  the 
case  and  submit  a  charge-sheet  if  they  thought 
proper.  Where  the  Sub-Inspector  stated  in  his 
report  that  he  was  satisfied  that  a  woman  "  was 
going  on  with  her  profession  of  prostitution  " 
but  did  not  say  that  she  was  using  her  house  to 
the  annoyance  of  tbe  inhabitants  of  the  vicin- 
ity. Held,  that,  although  the  report  might 
furnish  a  basis  to  the  Magistrate  to  call  upon 
the  Sub  Inspector  to  depose  on  oath  as  com- 
plainant, the  rtport  itself  did  not  disclose  a 
complete  case  under  s.  2  of  the  Act.  FEROJA 
Peshakar  v.  amiruddin  16  C.W.N.  1049  = 
13  Cr.  L  J.  691  =  16  Ind.  Cas.  499. 

(3)— S.  3— See  No.  1,  supra. 
(4)— S  6— See  No.  1,  supra. 
(5)— S.  7— See  No.  2.  supra. 

Act  y  of  1909  (Excise). 

(1)  Liability  of  principal  for  acts  done  by 
agent  or  servant.— S.'e  ACT  VIII  OF  1899, 
ss.  11,  15  (a),  17  C.W.N.  205  =  17  CL  J.  390  = 
13  Cr.  L.J.  792  =  17  Ind.  Cas.  536  =  40  G.  356, 

(2)— Ss.  2,  (14),  2  (20),  9  (2),  10,  46,  52,  55, 
57 — Medicinal  drugs  if  necessarily  exciseable 
because  spirit  is  an  ingredient— Importing  of 
excisable  articles,  o^ence  of,  luhen  committed — 
Transport— Possession — Taking  orders  to  supply, 
if  abetment  of  t-anspiort — Delivery  tvhen  takes 
place — Cocoamit,  milk  of,  if  excisable. — The 
unreported  decision  of  O'Einealy  atid  Ameer 
AH,  JJ.,  that  spirits  of  wine  sold  by  a  chemist 
for  medicinal  purposes  are  not  liable  under  the 
Excise  Act,  has  been  overruled  by  the  enact- 
ment of  the  new  Excise  Act  (V.  B.  0.  of  1909) 
but  that  the  decision  at  24  C.  157  is  no  longer 
good  law  is  not  so  clear.  Semble  (without 
deciding  the  question)  ;  The  meaning  of  the 
Legislature  in  amending  the  Act  was  to  prevent 
chemists  and  vendors  of  drugs  selling  intoxicat- 
ing liquors  or  otherwise  dealing  with    them  as 
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medioinal  preparations,  and  not  to  declare  that 
all  drugs  bona  fide  prepared  in  accordance  with 
the  British  or  other  recognized  Pbarmacopa;ias 
are  excisable  merely  because  alcohol  (s  used  in 
their  preparation,  and  the  notifications  of  the 
Board  of  Ravonue,  if  they  declared  that  spirit 
found  in  the  prepared  drugs  rendered  the  drugs 
themselves  exciseable,  would  be  ultra  vires. 
(24  (3,  157,  Cons.)  Liquor  as  defined  in  s.  2 
(14)  of  the  Bengal  Excise  Act  must  be  intoxi- 
cating liquor  and  the  enumeration  ol  all  the 
liquids  that  follows  does  not  make  them  liquor 
unle?s  they  are  iutcxicaliug.  Htld,  that,  if 
article?,  which  are  subject  to  both  customs  and 
excise  duties  escape  tbe  customs,  they  can  be 
dealt  with  by  the  Excise  authorities  either  in 
transport  or  when  an  attempt  is  made  to  export 
thtm,  but  the  Excise  duty  on  imports  does  not 
apply  to  articles  that  are  liable  to  a  similar 
duty  in  the  customs.  Where  medicinal  drugs 
containing  spirits  which  had  been  manufactured 
in  Chandranagore  within  French  territories 
were  consigned  from  Chandranagoie  station  by 
rail  to  Howrah  and  from  tbere  taken  to  a 
Calcutta  shop,  in  pursuance  of  orders  given  to 
the  manufacturer  by  the  manager  of  the 
Calcutta  shop  ;  Held,  that,  assuming  that  the 
articles  were  excisable  after  they  had  passed 
undetected  by  the  custom  auLhonties,  no  charge 
could  be  framed  at  the  instance  of  the  Excise 
authorities  against  persons  concerned  in  the 
transaction  of  importing  exciseable  articles, 
but  the  Excise  authorities  could  proceed  for 
illegal  transport  or  export  or  possession  of  the 
articles  imported  Held,  on  the  evidence,  that 
delivery  of  the  articles  to  the  Gilcutta  firm  had 
taken  place  before  the  transport  of  the  same 
commenced,  and  the  mere  fact  of  the  persons 
who  despatched  them  from  French  Territory 
having  arranged  that  an  agent  of  theirs  should 
be  present  at  the  Calcutta  shop  to  see  that  the 
goods  were  in  order  when  opened,  did  not 
prevent  possession  passing  to  the  Calcutta 
firm  ;  and  they  were  not  liable  to  conviction 
for  illegal  transport  or  possession  of  excisable 
articles.  Taking  an  order  for  foreign  goods 
which  are  excisable  may  constitute  abetment 
of  their  import  but  not  of  their  transport.  The 
expression  "  juice  drawn  from  any  coooanut  " 
in  s.  2  (20)  of  the  Excise  Act  doas  not  mean 
the  milk  of  the  cocoanut  but  the  juice  of  the 
tree.  EMPEROR  v.  MOTI  Lal  CHANDER,  16 
C.W.N.  785  =  1S  lod.  Cas.  961  =  13  Or.  L  J.  545 
=  39  0.1053.  [iJ,  15  Cr.  L.J.  73  =  19  G.L.J. 
53  =  22  Ind.  Cas.  425  ] 

(8)— Ss.  2,  els.  (6),  (7)  and  (14),  46,  48  — 
'  Denatured  spirit ' — '  Manufacture  ' — Denatur- 
ed spirit,  ailution  of,  loith  luater — Appeal — 
Crim.  Pro.  Code,  applicability  of—Crim,  Pro. 
Code,  ss.  233,  410 — Charges,  misjoinder  of — 
Summons  case — Applicability  of  Ctim,  Pro. 
Code,  to  trials  under  Act  V  of  1909  (B.  C).— 
To  support  a  conviction  under  s.  43  of  the 
Bengal  Excise  Act,  two  elements  must  be  esta- 
blished, namely,  first,  that  the  spirit  is  dena- 
tured spirit,  and,  secondly,  that  the  accused  has 
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attempted  to  render  such  spirit  fit  for  humaa 
consumption.  The  definition  of  'denatured 
spirit  '  in  cl.  (6)  of  s.  2  of  the  Bengal  Excise 
Act  considered.  The  essence  of  'manufacture  ' 
as.defined  in  cl.  (15)  of  s.  2  of  the  Bengal  Excise 
Act  is,  that  it  is  a  process,  A  mere  dilution  of 
denatured  spirit  with  water  is  not  a  process  for 
the  manufacture  of  an  excisable  article.  The 
Code  of  Crimii:al  Procedure,  subject  to  specified 
restrictions,  is  applicable  to  trials  under  the 
Bengal  Excise  Act,  before  a  Magistrate.  The 
fact  that  the  trial  has  taken  place  as  a  suia- 
mon.s  case,  does  not  exclude  tbe  application  of 
s.  233  of  the  Code  of  Criminal  Procedure. 
Manufacturing  excisable  article  seized  and 
brought  into  Court,  bottling  it,  possessing  it, 
selling  from  time  to  time  various  other  articles 
not  before  the  Court,  and  attempting  to  render 
denatured  spirit  fit  for  human  consumption, 
do  not  "constitute  one  transaction.  Qucere. — 
Whether  a  spirit  diluted  with  water  is  excisable 
article  or  intoxicating  liquor  within  the  mean- 
ing of  els.  (7)  and  (14)  of  s.  2  of  the  Bengal 
Excise  Act  U.N.  BISWAS  v.  Kixg-EMPEROR, 
19  C.  L.  J.  53  =  18  C  W.  N  486  =  22  lad.  Cas. 
425  =  15  Cr.  L  J.  73  =  41  C.  694. 

(4)— Ss.  2  a2),  46,  52,  61— "  Possession"— 
Constructive  possession  —  Crim.  Pro.  Code, 
ss.  236,  227. — The  petitioner  w.is  in  possession  of 
an  invoice  and  bill  of  lading  whicb  purported 
to  cover  old  wearing  apparel  exported  by  Porter 
&  Co.,  of  London  to  Rasu  Prosad  at  Dharjeel- 
ing.  The  bill  of  lading  with  endorsement  by 
Porter  &  Co.,  and  Rxsu  Prosad  were  made  over 
by  the  accused  to  Cox  &  Co.,  in  order  that  the 
goods  might  be  cleared  and  pas  ed  through  the 
Customs  House.  The  goods  were  found  to  con- 
tain a  large  quantity  of  cocaine  which  was 
sought  to  be  illicitly  exported  in  contravention 
of  the  provisions  of  the  Excise  Act.  The  accus- 
ed, when  apprised  of  the  discovery,  professed 
to  be  acting  on  behalf  of  Risu  Prosad.  Htld, 
that  the  accused  committed  an  offdnce  falling 
under  s.  61  read  with  s.  46,  cl.  (a)  and  s.  2, 
cl.  (12)  of  tbe  Bengal  Excise  Act,  of  attempting 
to  bring  cocaine  into  Bengal  in  contravention  of 
the  provisions  of  the  said  Act,  and  not  under 
bs.  46  and  52.  as  he  could  not  be  said  to  be  in 
"  posse^sion  "  of  the  cocaine.  (32  C.  557,  36 
C-  10!G,  D.)  The  doctrine  of  constructive 
possession  is  to  be  very  cautiously  applied, 
specially  in  the  department  of  criminal  juris- 
prudence. Ss.  236  and  237  of  the  Code  of 
Criminal  Procedure  applied.  KALI  CharAN 
MOOKER.TEE  v.  EMPEROR,  18  C.L.J.  514=18 
C.W.N.  309  =  41  C.  537  =  22  Ind.  Cas.  148  =  15 
Cr.  L.J.  4. 

(5)  Ss.  2  (12;,  46,  61— Meaning  of  "  import  " 
— Articles  intercepted  by  Customs  House,  if 
can  be  said  to  have  been  brought  into  Bengal. 
—  See  Evidence — Admissibility  op  Evi- 
dence, 18  C.L.J.  567. 

(6)— S.  9— See  No.  2,  supra. 
(7)— S.  10— See  No.  2,  supra. 
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2. — Bengal  /I c/s— continued. 

Act  Y  of  1909  (Excise)— coM^inMed. 

(8)— S.  46  -Cocaine— Illicit  possession — Pos- 
session of  cocaine  exceeding  five  grains — Burden 
of  proof  of  authority  under  which  cocaine  was 
obtained, — Under  the  Government  Notification 
of  November  20th,  1911,  it  is  an  ofience  for  any 
person  other  than  those  specified  to  have  any 
cocaine  at  all  except  with  medical  man's  pre- 
scription, and  then  only  five  grains.  In  all 
cases,  the  burden  of  proof  to  show  under  what 
authority  he  obtained  cocaine  lies  on  the 
accused.  MAKUND  SAHU  v.  EMPEROR,  15  Or. 
L.J.  262  =  23  Ind.  Gas.  i70  =  18  C.W.N.  1023. 

(9)— S.  46— See  2  to  5,  supra. 

(10) — Ss.  46,  56 — Servant  leaving  shop  and 
trying  to  export  ganja— Master  if  mny  he  puni- 
shed.— A  servant  employed  in  the  petitioner's 
ganja  shop  left  the  shop  and  was  found  tra- 
velling with  2^  seers  of  ganja  from  the  District 
of  Arrah  to  Bindhyachal  and  was  convicted 
under  s.  46  of  the  Excise  Act.  Held,  that  the 
petitioner  could  not  be  punished  for  the  ser- 
vant's act  under  s  56  of  the  Act,  when  it  did 
not  appear  that  the  servant  was  acting  for  the 
petitioner's  benefit  and  within  the  scope  of  bis 
employment.  UTTAM  Chand  v.  KING- 
Emperor,  16  C.W.N,  531  =  15  Ind.  Cas.  1007 
=  13  Cr.  L  J.  591  =  15  C.L.J.  401  =  39  C.  3M. 

(11)  -  S.  48— See  No.  3,  supra. 

(12)— S.  52— See  Nos.  2,  4,  supra. 

(13) — Ss.  54,  bQ— Misjoinder  of  charges  — 
Crim.  Pro.  Code,  Ss.  234,  235  (2),  239— Abettor 
—  Accomplice— Obiter  :  —  A  licensed  vendor, 
who  is  punishable  by  implication  under  s.  56 
of  the  Bengal  Excise  Act,  can  bo  tried  together 
with  his  agent  who  commits  the  offence.  The 
case  is  one  of  abetment  by  implication,  and 
s.  239  of  the  Code  of  Criminal  Procedure  allows 
an  abettor  to  be  tried  in  the  same  trial  as  the 
principal.  Where  a  person  was  convicted  of  a 
different  offence  before  a  trial  and  he  had 
nothing  to  gain  or  lose  by  the  evidence  he  gave 
in  Court,  he  could  not  be  said  to  be  an  accom- 
plice in  law.  Other  persons  who  were  dicec!,ly 
concerned  in  the  crime  as  principals  might  be 
considered  as  accomplicef,  even  though  con- 
victed. Priya  Nath  Bisai  v.  King  Em- 
peror, 15  C.L.J.  692  =  12  Cp.  L.J.  253  =  14 
Ind.  Cas.  607. 

(14)— S.  55— See  No.  2.  supra. 

(15)— S.  56— See  Nos.  10,  13,  supra. 

(16)— S.  57— See  No.  2,  supra. 

(17)— S.  61— See  Nos.  4,  5,  supra. 

(18)— S.  67 — Excise  officers  assaulted  before 
they  entered  any  house  or  made  any  arrest 
or  search — Rioting— Separate  sentence — Penal 
Code,  ss.  147,  353.— A  Deputy  Inspector  of  Ex- 
cise received  information,  that  he  would  find 
certain  persons  in  the  act  of  illicitly  distilling 
liquor,  if  he  went  to  a  certain  village.  He 
accordingly  went  with  two  Sub-Inspectors  and 
a  large  numbur  of  peons,  who  actually  saw  the 


2. — Bengal  Ads — continued. 

Act  Y  of  1909  (Excise)— concittied. 

accused  and  their  men  removing  the  distilling 
apparatus.  But  before  they  had  time  to  enter 
the  house  and  arrest  those  persons  or  to  make 
any  searc'n  whatever,  the  accused  sallied  out 
and  proceeded  to  beat  the  peons.  The  accused 
were  convicted  of  rioting  and  using  criminal 
force  to  deter  a  public  servant  from  the  dis- 
charge of  his  duty  :  Held,  that  the  assault  upon 
the  officers  was  wholly  unjustifiable  and  the 
riot  was  one  of  a  very  serious  and  lawless  nature, 
that  the  Excise  Officers  were  acting  under  s.  67 
of  the  Excise  Act  (V  of  1903  B.C.)  ;  that  before 
they  had  time  to  do  anything  lawful  or  unlawful 
in  respect  of  any  search,  they  were  wantonly 
assaulted  by  the  accused,  and  that  as  there  was 
no  search,  it  could  not  ba  said  that  there  was  a 
search  not  in  accordance  with  law.  A  separate 
sentence  should  not  be  passed  upon  people  con- 
victed of  rioting  for  the  offence  which  is  specifi- 
cally stated  to  have  been  the  common  object  of 
the  assembly,  unless  a  specific  charge  is  laid 
against  the  individual  members  of  committing 
such  an  offence.  Therefore,  persons  who  are 
shown  to  have  committed  a  separate  offence 
under  s.  353,  Penal  Code,  should  receive  a  sepa- 
rate punishment,  even  although  the  common 
object  of  the  riot  was  to  commit  that  offence. 
Prakash  Chandra  Kunduv.  Emperor,  15 
Cr.L.J.  251  =  23  Ind.  Cas.  203  =  41  C.  836  =  18 
C.W.N.  918. 

Act  I  of  1910   (Eastern    Bengal    and  Assam 
Excise). 

(1) — Ss.  36,  53,  72  —Medicated  article  contain- 
ing Bhang — Kameshwar  Modak — Manufacture 
and  sale  by  medical  practitioner  for  medicinal 
purposes  if  protected — S.  72,  effect  and  scope  of — 
Notification  by  Local  Government— Rules  by 
Board  of  Revenue.  —The  petitioner,  who  was  a 
Kabiraj,  was  charged  under  s.  53  of  the  Eastern 
Bengal  and  Assam  Excise  Act  with  the  manu- 
facture and  sale  of  an  excisable  article,  namely, 
a  mixture  called  Eomeshiuar  Modak,  which  con- 
tained Bhang  and  which  admittedly  was  a 
medicated  article  prepared  by  the  petitioner  foe 
medicinal  purposes  ; — Held,  in  regard  to  the 
manufacture  and  sale  of  the  article  in  question, 
the  petitioner  was  protected  by  s.  72  of  the  Act, 
the  language  of  which  is  wide  enough  to  lake 
any  case,  to  which  it  applies  without  restriction, 
out  of  the  Act.  SATISH  CH.^NDRA  ROY  v. 
King-Emperor,  17  C.W.N.  939  =  14  Cr.  L.J. 
300  =  19  Ind.  Cas.  956. 

(2)— S.  53— See  No.  1,  supra. 

(3)— 8.  12— See  No.  1,  supra. 

Act  III  of  1910  (Calcutta  and  Suburban). 

S.  16— See  Ben.  Act  IV  of  1866,  s.  62-0, 
els.  4,  6,  s.  102,  17  C.W.N.  505  =  18  Ind.  Cas. 
635  =  14  Cr.L.J.  125  =  40  C.  470. 

Act  YIII  of  1912  (Bengal,  Bihar,  Orissa  and 
Assam  Laws). 

(1) — Ss.  3,  8,  effect  of — Honorary  Magistrates, 
differences  of  opinion  between,  settlement  of — 
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2. — Bengal  /4c^s— concluded. 

Act    VIII  of  1912   (Bengal,  Bihar,  Orisa  and 
AsBara  Laws) — concluded. 

Neio  Rule  under  Government  Notification,  1906, 
if  extends  to  Eastern  Bengal— Bengal  and 
Assam  Laws  Act  (VII  o/  1905)  repeal  of,  effect  of 
— Grim.  Pro.  Code,  s.  16. — In  Eastern  Bengal, 
the  old  notification  under  which  a  diSerenco  of 
opinion  between  two  Honorary  Magistrates 
forming  a  Bench  is  to  be  settled  by  the  casting 
vote  of  one  of  thena,  namely,  the  Chairman,  is 
still  in  force.  The  provisions  of  s.  3  of  Act  VIII 
of  1912,  are  applicable  to  notifications  which 
derived  their  force  in  the  former  Province  of 
Eastern  Bengal  and  Assam,  from  the  Act  of 
1905.  Utfal  Shaikh  v.  King- Emperor, 
J9C.L  J.  92. 

(2)  Ss.  3,  8 — DiSerence  of  opinion  between 
Chairman  and  colleague  —  Procedure— See 
Bench  op  magistrates,  14  Cr.  L.J.  684  = 
21  Ind.  Cas.  1004. 

(3)— S.  8— See  Nos.  1,  2,  supra. 

3. — Bombay  Acts, 
•  Act  XXYII  of  1837  (Salt). 

[REP.  (EXCEPT  IN  SIND),  BOM.  ACT  VII 
OP  1873.] 

(1) — Salt  thrown  overboard  to  avoid  measure- 
ment— Presumption — Salt  removed  in  excess  of 
the  permit — Confiscation. — In  a  case  where  a 
vessel  was  seized  on  suspicion  of  having  a 
greater  quantity  of  salt  than  was  allowed  by  its 
permit,  and  immediately  afterwards,  a  number 
of  men  boarded  the  boat  and  threw  some  of  the 
salt  overboard,  held  that,  from  the  above  circu- 
mstances, a  presumption  arose  that  there  was, 
at  the  time  of  the  seizure,  an  excess  of  salt  on 
board  the  vessel,  beyond  that  allowed  by  the 
permit.  Where  a  vessel,  holding  a  permit  to 
pass  a  certain  quantity  of  salt  on  which  duty 
had  been  paid,  removed  a  larger  quantity,  the 
whole  of  such  salt  must  be  considered  as  remo- 
ved contrary  to  the  provisions  of  the  above  Acts  ; 
and  the  whole  of  such  salt,  and  not  merely  the 
exception,  is  liable  to  confiscation.  FRAMJI 
HoRMASJi  V.  The  Commissioner  and 
Deputy  Commissioner  of  Customs,  Salt 
AND  Opium,  7  B.H  C.A.C.J.  89. 

(2)— S.  l—Act  XXXI  of  \S50— Removal  of 
one's  own  salt — Detention.— Removal  of  one's 
own  salt  from  the  bed  of  a  creek,  not  forming 
part  of  any  salt-work,  is  not  an  offence  under 
the  Penal  Code  nor  under  either  Act  XXVII 
of  1837  or  Act  XXXI  of  1850,  though,  under 
s.  7  of  the  former  Act  made  applicable  by 
s,  8  of  the  latter,  the  salt  removed  becomes 
liable  to  detention.  REG.  v.  Fakira,  Rat.  Un. 
Cr.  C  65  =  Cr.  Rg.  12-9  1872.  [R.,  10  B.H.  Cr. 
A.C.  74.] 

(3)— S.  7 — Dishonest  reynoval  of  salt  natur- 
ally formed  in  a  creek. — A  .dishonest  removal 


•  This    Local    Act    was 
Imperial  Legislature. 
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3. — Bombay  /tc/s— continued. 

Act  XXYII  of  1837  (Salt) -concZttifei. 

of  salt  naturally  formed  in  a  creek,  which  was 
under  the  supervision  of  an  officer  belonging  to 
the  Customs  Department,  constitutes  that,  the 
salt  have  been  legally  appropriated  by  such 
officer.  (Per  Bayley  and  West,  JJ.)  Reg.  v. 
Mansang  Bhavsang,  10  B.  H.  C.  A  C.  J.  71. 

*Act  XIX  of  1838  (Coasting  Yessela,  Bombay). 

[S.    I  REP.    IN    PART,    ACT   XIV    OP    1870. 

Formal  words  in  ss  2  to  14  rep..  Act  XVI 
OF  1874  ;  SS.  9,  15,  REP.,  SS.  12,  13,  REP.  IN 
PART,   ACT  XII    OF    1876.    Declared   in 

FORCE  throughout  THE     PRESIDENCY  OF 

Bombay,  Except  as  Regards  the  sche- 
duled DISTRICTS,  act  XV    OP  1874,  S-  5.] 

(1)— Ss.  4,  7,  13  —  Certificate  of  Registry— 
Certificate  in  father's  nana — On  father's  death, 
Jiisson  though  joint  and  carrying  on  business  in 
the  same  name  must  obtain  new  certificate. — A 
certificate  of  registry  of  a  craft  was  issued, 
under  s.  7  of  the  Coasting  Vessels  Act,  in  the 
name  of  a  person  who  traded  jointly  with  his 
son.  On  his  death,  the  son  carried  on  the 
business  as  before  in  the  father's  name,  and 
did  not  obtain  a  fresh  certificate  for  the  craft. 
He  was  accordingly  prosecuted  for  plying  the 
craft  without  a  certificate  under  s.  13  of  the 
Act,  but  was  acquitted  by  the  Magistrate.  The 
Government  having  appealed  : — Held,  that  the 
craft  having  been  registered  in  the  father's 
name  as  sole  owner.  The  ownership  passed  in 
the  event  of  his  death  to  his  son  who  was  bound 
to  obtain  a  certificate  under  s.  4  of  the  Coast- 
ing Vessels  Act,  and  that  the  son  had,  therefore, 
committed  an  offence  punishable  under  s.  13 
of  the  Act.  Emperor  v.  Haridas  Lakshmi- 
DAS,  15  Bora.  L  R.  994  =  2  Bom.  Cr.  C.  161  = 
11  Cr.  L.J.  653  =  21  Ind,  Cas.  893  =  33   B.  111. 

(2)— Ss.  4,  13-See  ST.  17  AND  18  VlC, 
C.  101  ss.  24  and  26,  14  B.  170. 

(2-a) — S.  7 — See  Nc.  1,  supra. 

(3) — S.  13  —  Using  boat  without  number  and 
certificate  of  registry— Jurisdiction. — A  full 
power  Magistrate  alone  has  jurisdiction  to 
convict  an  accused  person  under  s.  13  of  Act 
XIX  of  1838.  Reg.  v.  Kasanji  valad 
Haminji  MhaskAr,  5  B.  H.  C.  Cr.  6.  {R., 
Rat.  Un.  Cr.  Cas.   134.] 

(4)— S.  13— See  Nos.  1,  2,  supra. 

•Act    XI  of  1843  (Hereditary  Officers,  Bora- 
bay). 

[Rep.,  Bom.  act  III  op  1874.] 

S.  8— See  Contempt  of  Court,  8  B.H. 
0.  Cr.  19. 

*Act  XI  of  1846  (Khaiidesh  and  Ahraednagar). 

[Rep., as  to  Khandesh,  act  XI  V  of  1874; 
Rep.,  as  to  Ahmednagar,  Act  Xll  op 
1876.] 

•  These  Local   Acts  were  passed  by   the 
Imperial  Legislature. 
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3.— Bombay  /Ic^s— continued. 

Act  XI  of  i8i6  (Khandesh  and  Ahraednagar) 

— concluded. 

(1) — Jurisdiction  of  High  Court  to  deal  with 
cases  under  the  Aci,.— The  High  Court  ot  Judi- 
cature at  Bombay  has  the  same  jurisdiotion  as 
was  possessed  by  the  Sudder  Fouzdari  Adawlat 
to  deal  with  cases  under  Act  XI  of  1846,  either 
by  way  of  coijfirmalion  or  ot  appeal.  QuEEN 
Emphess  v.  Ratnya  Kaja,  Rat  Uu.  Cr.  C. 
939. 

(2) — S.  3 — Jurisdiction  —  Appeal  to  High 
Court,  —  Rule  44  of  the  rules  framea  under  s.  3 
ot  Act  XI  of  1846  was  held  to  be  ultra  vires,  as 
DO  power  was  given  by  Act  XI  of  1846  to  the 
Government  to  confer  appellate  powers  on  the 
Sadar  Fouzdari  Adawlat, as  was  practically  done 
by  the  rule.  Act  XI  of  I8i6  bem^  repealed  in 
the  Mehwassi  Village  by  Act  XIV  of  1874,  rule 
44  could  not  be  continued  either  by  the  notifi- 
cation publ.shed  in  the  Bombay  Government 
Gazette  for  1879,  Ft.  I,  p  115,  or  by  the  notifi- 
cation published  in  the  Bombay  Government 
Gazette  for  1887,  Pt.  I,  p.  19.  In  this  case  the 
accused  were  convicted,  under  s.  201,  I. P.O.,  of 
an  ofience  committed  in  the  village  of  Gulamba 
in  the  Mohwasi  Estate  of  Nal,  in  the  Khandesh 
District,  and  each  of  the  accused  was  sentenced 
by  the  Agent  to  the  Governor  lo  suSer  rigorous 
imprisonment  for  five  years.  The  Agent  tried 
the  cases  under  the  rules  framed  under  Act  XI 
of  1846.  The  accused  appealed  to  the  High 
Court  under  Rule  44  of  the  rules  framed  under 
s.  .3  of  Act  XI  of  1846.  Held,  no  appeal  ky  to 
the  High  Court.  QUEEN  EMPRESS  v.  SARYA, 
15  B.  505.  [Diss.,  2b  B.  667  ;  R.,  Rat.  Un.  Cr. 
C.  939.] 

(3)— S.  3,  Scheduled  Districts  Act  IV  of  1874 
—  Rule  35  of  ihe  ruies  framed  unaer  Act  XI  of 
1846 — Reference  to  High  Court  frcm  conviction 
in  Scheduled  District. — The  Collecior  of  Khan- 
desh, acting  in  bis  capacity  as  Political  Agent 
for  the  Mehwasi  Estates,  tried  the  accused  on 
the  charge  of  the  murder  of  his  wife  at  a  village 
in  a  Scheduled  District,  and  sentenced  him  to 
transportation  for  life,  subject  to  the  confirm- 
ation of  His  Excellency  the  Governor  in  Council. 
The  accused  also  presented  a  petition  of  appeal 
to  the  same  authority.  The  Government 
directed  the  Political  Agent  to  submit  the  pro- 
ceedings to  the  High  Court,  and  i.be  reference 
was  accordingly  made  by  the  Political  Agent 
under  Rule  35  of  the  Rules  promulgated  in  July 
1855.  under  the  powers  confprred  on  Govern- 
ment by  s.  3  of  Act  XI  of  1846.  The  accused's 
appeal  also  was  forwarded  to  the  High  Court. 
Held  that  the  High  Court  had  jurisdiction  to 
hear  and  determine  the  rafereoce.  IMPERAT- 
Bix  V.  Ratnya,  25  B.  667. 

*  Act  XXXI  of  1350  (Salt  Revenue,  Bombay). 

[REP.  BOM.  ACT  VII  OF  1873  ] 

a)  —  Crim.  Pro.  Code  (1861).  s.  ib— Applica- 
bility of  s.  65,  1. P. C.~ Imprisonment  in  dejault 

*  This   Local    Act    was   passed    by    the 
Imperial  Legislature. 


3.  — Bombay  Acts — continued. 

Act  XXXI   of  1850  (Salt  Revenue,  Bombay) 

— concluded, 

of  payment  of  fine  —S.  45,  Grim.  Pro.  Code» 
1861,  makes  applicable  the  provisions  of  s.  65, 
I.P.C,  to  every  case  in  which  a  Magistrate  has 
jurisdiction  under  s.  21,  Grim.  Pro.  Code. 
Where  an  accused  person  convicted  under  s.  3, 
Act  XXXI  of  1850,  was  sentenced  to  pay  a  fine 
of  ten  rupees,  or  in  default  to  suffer  one  month's 
simple  imprisonment,  the  imprisonment  in 
default  was  reduced  to  three  weeks'  simple 
imprisonmenf.  REG  v.  VlTHOBA  bin  SOMA. 
5  B.H  C,  Cr,  61. 

(2)— See  BOM.  ACT  XXVII  OF  1837,  7  B.H. 
C.A  C.J.  89. 

(3)~  S.  3— See  Penal  Code,  sa.  69,  70,  Rat. 
Un.  Cr.  C.  40  =  Cr.  Rg.  15  9-1870. 

(4)— S.  8  — See  THEFT— THINGS  IN  respect 
OP  WHICH  THE  OFFENCE  OF  THEFT  CANNOT 
BE  COMMITTED,  10  B.H.C.  74,  (note). 

•  Act  XXXV  of  1850  iFerriea,  Bombay). 

[Rep.,  Eom  act  II  of  1868.] 

(1) — S.  9 — Jwisdiclion—  Zillah  Magistrate — 
Reg.  XII  of  18'27. — A  full  power  Magistrate  has 
no  jurisdiction  to  convict  for  an  oiience  under 
s.  9  of  the  Bombay  Ferries  Act,  since  only  a 
Zillah  Magistrate  as  defined  by  Reg.  XII  of  1827 
has  jurisdiction  in  such  cases.  REG.  v. 
Prabhakar  N.  Soman,  3  B.H.C.  Cr.  11. 

(2) — S.  14 — Constr7iction. — Conveying  for 
hire  passengers  from  an  island  in  the  harbour  to 
the  mainland  of  Bombay  is  not  an  offence  under 
s.  14  of  the  Bombay  Ferries  Act.  REG.  v. 
Malhari  bin  SHIVJI,  3  B.H.C.  Cr.  41. 

(3i— S.  16— Appeal  from  Zillah  Magistrate's 
decision— Reg.  XIX  of  1827,  s.  14— Tme  for 
appeal  —  An  appeal  lies  to  the  Sessions  from  the 
summary  decision  of  the  Zillah  Magistrate 
under  s.  16  of  the  Bombay  Perries  Act.  Such 
an  appeal  need  not  be  preferred  within  eight 
days  as  required  by  s.  14  of  Reg.  XIX  of  1827. 
REG.  V.  Malhaki  Lauji  et  al,  6  B.H.C, 
Cr.  43. 

'Act   III   of  1852  (Spirituous   Liquors,  Bom- 
bay). 

[REP.,  Bom  Act  V  of  1878.] 

Penal  Code,  s.  205 — Prosecution  under  Act  111 
of  1852. — A  prosecution  under  Act  III  of  1852 
is  a  criminal  prosecution  within  the  meaning  of 
s.  205  of  the  Penal  Code.  REG.  v.  GangA,  Rat. 
Un.  Cr.  C.  59  =  Cr.  Bg.  14  12  1871. 

•  Act  XIII  of  1856  (Police,  Presidency  Towns). 

[REP.  IN  Calcutta  Ben.  Act  IV  of  1866, 
Rep.  in  Madras,  act  Viil  of  1867,  s,  8i, 
Rep.  in  Bombay,  Bom.  act  IV  of  1902.] 


*  These    Local  Acts  were 
Imperial  Legislature. 


passed  by    the 
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3. — Bombay  Acfs— continued. 

Act  XIII  of  1SS6  (Police,  Presidency  Towns) 

— concluded. 

(I) — S.  35  (1) — Fraudulent  possession  of  pro- 
perty reasonably  suspected  to  be  stolen. — The 
Police  Act  being  a  penal  enaotmeut  which  shifts 
the  harden  of  proof  of  innocence  at  a  certain 
point  on  the  accused,  it  has  to  be  construed 
strictly.  Before  the  accused  can  be  called  on  to 
account  for  the  property  under  s.  35  (1),  there 
must  be  evidence  amounting  to  proof  to  the 
satisfaction,  not  of  the  police ofiScer  or  witness, 
bull  of  the  Court,  that  the  accused  possessed  or 
conveyed  a  thing  of  which,  after  judicial  con- 
sideration by  the  Court,  it  may  be  said  that  it 
"  may  be  reasonably  suspected  of  being  stolen 
or  fraudulently  obtained."  QuebN-EMPRESS 
V.  DHANJIBHAI  EDUIiJI,  20  B.  348. 

(2)— Ss.  57,  58— Act  XLVIII  of  1860.  s.  15— 
Recital  in  vjarran' — Evidence— Found  cjaming. 
— S.  15  of  Act  XLVIII  of  1860  does  not  render 
the  recitals  in  a  warrant  to  the  effect  that  in- 
formation of  gaming  has  been  given  on  oath  to 
the  M-igistrate,  prima  facie  evidence  of  the  use 
of  the  room.  The  proper  construction  to  be 
put  on  the  section  doc?  not  require  that  the 
accused  should  be  actually  arrested  in  the 
place  where  the  gaming  has  been  going  on.  It 
is  enough  that  gaming  was  seen  to  take  place 
there.  REG.  v.  NANA  MOKOJI,  8  B.H.C.R.  1. 

(3) — Ss.  57,  58,  \\\—Form  of  warrant — 
Irregularity — Effect. — A  warrant  issued  under 
s.  68  of  the  Police  Act  should  be  addressed,  not 
to  all  constables  and  peace  ofi&jers,  but  to  some 
one  or  mora  superior  officers  of  Police,  or  at 
least  to  superior  officers  of  Police  generally. 
But  this  defect  in  the  warrant  is  not  such  an 
irregularity,  having  regard  to  s.  J 11  of  the  same 
Act,  as  to  vitiate  a  conviction  on  the  merits  for 
an  offence  under  s.  57.  REG.  v.  NANA  MOROJI, 
8B.H.C   Cr.  1, 

(4)— S.  58— See  Nos.  2.  3,  supra. 

(5) — S.  77  —  Power  of  Commissioner  of 
Police  to  prohibit  procession — Quccre, — Whether, 
under  s.  77,  Bombay  Act  XIII  of  1856,  the 
Commissioner  of  Police  has  power  to  issue  orders 
prohibiting  processions  altogether.  EMPRESS 
V.  Tucker,  7  B.  42  =  7  Ind.  Jur.  202. 

(6)— S.  Ill— See  CERTIORARI,  WRIT  OF, 
10  B.H.C.R.  102. 

^7)- S.  HI— Sue  No.  3,  supra. 

Act  XLVIII  of  1860  (Police,  Presidency  Towns, 
Amending  Act  XIII  of  1856). 

[Rep.  (in  Calcutta)  Bengal  act  IV  of 

1866,  Rep.  (in  Madras)  Madras  act  VIII  op 

1867,  S.  81    (IN  BOMBAY)  BOMBAY  ACT  IV  OF 
1902.] 

(1) — S.  2 — Police  office — Clerk  of  Magistrate 
of  Police. — The  words  "  Police  office  "  in  this 
section  did  not  apply  to  a  Police  Magistrate, 
In  re  JUDO  Nath  MOOKERJEE,  Bourke  0. 
C.  186. 
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3  — Bombay  /I c/s— continued. 

Act  XLVIII  of  1860  (Police,  Presidency  Towns. 
Amending  Act  XIII  of  ±^^&).~ ^continued. 

('2) — S.  8 — Escape  from  custody— Arrest 
under  Civil  process — Offence. — Down  to  1856, 
escapes  from  custody  under  civil  process  in  the 
mofussil,  and  down  to  the  end  of  1855,  such 
escapes  in  Bombay,  wore  not  by  any  legislation 
rendered  punishable.  Nor  could  it  be  held 
that,  under  s.  8  of  Act  XLVHI  of  1860,  "legal 
custody  "  meant  custody  under  civil  process 
and  escape  therefrom  is  not  an  ofience.  It  is 
doubtful  whether  in  England  it  was  punish- 
able criminally,  and  even  if  it  was,  it  would  be 
only  a  misdemeanour.  REG.  v.  JOHN  CONNON, 
6  B.H  C.  Cr.  15. 

(3) — S.  10,  Presidency  Town  Police  Act — 
Order  for  maintenance- -Muhammadan-  Divorce 
— Effect. —  An  onler  for  maintenance  validly 
made  against  a  Muhammadan  husband  un-ier 
s.  13  of  the  Presidency  Town  Police  Act  Amend- 
ment Act,  can  no  further  be  executed  after  the 
divorce  of  the  wife  by  the  husband.  In  re 
Kasam  PIRBHAI.  8  B.H  C.  Cr.  95.  \_F.,  5  A. 
226,  7  B.  180,  5  G.  558  ;  R.,  J9  A.  50,  12  B.H. 
C.  231,  L.B.R.  1872  —  1892.  145;  D.,  15  A.  143.] 

(4) — S.  11 — Boarding-house  —  License. — A 
boarding-house,  where  regular  customers  take 
their  mealsat  specified  hours,  requires  a  license 
under  s.  11  of  Act  XLVIII  of  1860.  King- 
Emperor  v.  Sacoobai,  3  Bom.  L.R.  765, 
F.B. 

(5) — S.  \\— Refusal  of  license.— Ihe  sole 
circumstance  that  the  Police  Commissioner 
refused  to  grant  license  to  the  accused  under 
s.  12  of  Act  XLVIII  of  1860  is  no  good  defence 
to  a  prosecution  under  s.  11,  when  it  is  proved 
that  the  accused  keeps  such  an  eatiug  house  as 
is  described  in  that  .=iection.  QUEENEMPRESS 
v.  Ellahibax,  Rat.  Ua.  Cr.  C.  835  =  Cr.  Rg. 
1  of  1896. 

(6) — S.  11,  c^  (i)—'^ Hotel,  tavern,  shop  or 
place,'"  construction  of  words.— The  words 
"  hotel,  tavern,  shop  or  place,"  in  ci.  2,  s.  11  of 
Act  XLVIII  of  1860  are  wide  enough  to  include 
every  place  mentioned  in  the  first  clause  of  the 
section.  QueeN-EMPRESS  v.  SHERIAR 
ARDESEER  Erani,  15  B.  530. 

(7) — Ss,  11,  12 — Discretion  in  granting 
licenses — Act  1  of  1877,  s.  45 — "Personal  right," 
meaning  of. — Where  a  person,  who  purchased 
the  business  and  stock  in  trade  of  an  eating 
house  which  was  carried  on  under  a  license 
granted  by  the  Commissioner  of  Police,  Bombay, 
under  Act  XLVIII  of  1860,  subsequent  to  his 
purchase,  applied  to  the  Commissioner  of  Police 
for  a  transfer  of  the  license  to  his  name,  which 
was  refused,  and  thereupon  applied  to  the  High 
Court,  under  s.  45,  Specific  Relief  Act,  for  aa 
order  directing  the  Commissioner  to  grant  a 
license  to  him  :  held,  that  no  order  could  he 
made  under  s.  45.  Specific  Relief  Act,  as  the 
Commissioner  of  Police,  had,  under  ss.  11  and 
12,  Act  XLVIII  of  1860.  a  discretion  in  the 
matter  of  granting  licenses.  The  five  oonditions 
mentioned  in  s.  45,  Specific  Relief  Act,  are  not 
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3. — Bombay  /I  c/s— continued. 

Act  XLYIII  of  1880  (Police, Presidency  Towns, 
Amending  Act  XIII  of  1856)— concZwded. 

disjunctive,  the  effect  of  which  is  that,  if  any 
one  of  them  is  not  complied  with,  the  section 
cannot  be  put  into  operation.  The  words 
"personal  right  "  in  s.  45  (a),  Specific  Relief 
Act,  are  intended  to  cover  rights  in  rem  such  as 
every  human  being  in  a  civilised  society  pos- 
sesses independently  of  any  act  of  his  own.  In 
re  RUSTAM  JAMSHJED  IRANI,  3  Bom.L.R.  653. 

(8)— Ss.  11,  \2—Meanwg  of  "shall"  in  s.  12 
— Granting  of  license  for  eating-house  in  Bom- 
bay town,  if  in  absolute  discretion  of  Commis- 
sioner of  Police. — The  conditions  set  forth  in 
s.  45,  Specific  Relief  Act  are  cumulative.  The 
word  "shull,"  used  as  it  is  in  s.  12.  Act  XLVIII 
of  1860  (Town  Police),  is  'prima  facie  impera- 
tive. The  first  part  of  s.  11,  in  efiect,  means, 
first,  that  the  Commissioner  of  Police  shall 
grant  licenses,  and,  secondly,  that  he  shall 
grant  them  upon  the  conditions  indicated.  The 
Commissioner  of  Police  in  Bombay  is  not,  there- 
fore, vested  with  any  absolute  discretion  to 
refuse  to  grant  licenses,  for  eating  houses  within 
the  town  of  Bombay,  under  Act  XLVIII  of 
1860.  If  they  be  a  legal  nuisance,  then,  any 
resident  prejudicially  aSected  will  have  his 
proper  remedy,  but  the  mere  apprehension  of 
the  residents  is  no  justification  for  refusing  a 
license  under  the  Act.  RUSTOAM  JAMSHED 
Irani  V.  Hartley  Kennedy.  4  Bom.  L.  R. 
1  =  26  8.396.  (5  Moo.  P.C.  '296  =  llJur.  857, 
F.) 

(9)— S.  12— See  Nos.  7,  8,  supra. 

(101— S.  15  — See  BOM.   ACT  XIII  OP  1856, 
ss.  57,  58,  111,  8  B.H.C.  Cr.  1. 

(11)— S.  21-Sef.  ACTXTOF  1890,   s.  3   (6), 
26  B.  609  =  4  Bom.  L.R.  290. 


Act    Y     1652     (Bhagdari     and     Narmadari 
Tenures). 

[Rep.  in  part.  Act  Xll  of  1873  ;  act  Xll 

OF  1876  ;  BOM.  act  III  OP  1886,  DECLARED 
NOT  TO  BE  IN  FORCE  IN  THE  PaNCH 
MAHALS,  ACT  VII  OF  1885.] 

Contempt  —  Bhagdaree  and  Narvadaree 
Tenures  Act  (Bom)  V  of  \862—Mamlatdar— 
Summons. — Bombay  Act  V  of  1862  does  not 
provide  for  the  attendance  of  persons  before  the 
Mamlatdar  for  the  purposes  of  an  euquiry  held 
under  that  Act,  So,  a  conviction  for  disobey- 
ing a  summons  issued  by  the  Mamlatdar  under 
that  Act  is  illegal.  REG-  v.  MAHOMED  IsmaL, 
Rat.  Ud.  Cr.  C.  70  =  Cr.  Rg.  17  4-1873. 

Act  Y  of  1863  (Gas  Companies). 

[REP.  IN  PART,  BOM.  ACT  III  OF  1886, 
AMENDED,  ACT  XVI  OP  1895.] 

—See  BOM.  ACT  III  OP  1888,  ss.  429,  430,  7 
Bom.  L.R.  460-=  2  Cr.  L.J.  439. 


3.— Bombay  Acts — continued. 

Act  YI  of  1863  (Public  Conveyances). 

[Ref.  in  part.  Act  xii  of  1873  ;  Act 

XII  OP  1876  ;  BOM.  ACT  III  OP  1886  ;  BOM. 
ACT  III  OF  1888.  Amended,  act  XVI  of 
1895  ;  BOBI.  ACT  V  OF  1887.] 

(])— See  ACT  XVI  OF  1861.  s.  7,  Rat.  Un. 
Cr.  C.  327  =  Cr.  Rg.  17  of  1887. 

(2) — S.  1 — Tonga  used  for  carrying  Her 
Majesty's  mails. — A  tongrt,  when  used  for 
carrying  Her  Majesty's  mails,  is  not  a  public 
conveyance  within  the  definition  contained  in 
s.  1  of  the  Bombay  Public  Conveyances  Act. 
Queen-Empress' v.  Narayan,  Rnt.  Un,  Cr. 
C,  521  =  Gr.  Rg.  46  of  18S0. 

(3) — S.  1 — Public  conversance  — Band-drawn 
lorty.  —  A  hand-drawn  lorry  for  the  conveyance 
of  goods  is  a  public  conveyance  within  the 
meaning  of  the  Public  Conveyances  Act. 
Emperor  v.  Banubhai,  15  Bom.  L  R.  66  = 
14  Cr.  L.  J.  78  =  18  Ind.  Cas.  414  =  2  Bom. 
Cr.  C.  22  =  37  B.  374. 

(4) — S.  2— Essentials  for  conviction.  —  To 
support  a  conviction  under  s.  2  of  the  Public 
Conveyance  Act.  it  must  be  proved  that  the 
carriage  was  a  public  conveyance,  and  that  the 
accused  kept  or  let  it  for  hire.  QUEEN- 
Empress  v.  Abdul  Rahiman,  Rat.  Un.  Cr. 
C.  900. 

(5) — S.  2 — Licensed  conveyance — Unlicensed 
horse— Yoking  of — Penalty.  —  A  person  who 
yokes  a  pony,  which  is  not  licensed,  to  a 
licensed  conveyance  and  plies  it  for  hire, 
commits  the  cfience  punishable  by  s.  2  of  the 
Public  Conveyances  Act.  EmpEUOR  v.  HARI 
Tanaji.  15  Bom.  L.R.  700  =  2  Bom.  Cr.  C. 
107  =  14  Cr.  L.J.  458  =  20  Ind.  Cas.  618. 

(6) — S.  4 — License  —  Maximum  weight. — 
S  4  of  Bombay  Act  VI  of  1863  does  not 
require  that  licenses  granted  under  the  Act 
shall  contain  any  particulars  as  to  the  maxi- 
mum weight  of  goods  to  be  carried  in  a  public 
conveyance.  QUEEN-EMPRESS  v.  JHINA, 
Rat.  Un.  Cr.  C.  415  =  Cr.  Rg.  81  of  1888. 

(7) — S.  6 — Refusal  of  license  to  carriage  not 
on  sealed  pattern. — The  Commissioner  of  Police 
cannot  refuse  a  license  to  a  public  conveyance 
on  the  ground  that  the  fashion  on  which  it  is 
built  is  obsolete  or  objectionable,  unless  the 
Commissioner  can  also  say  that,  in  the  parti- 
cular instances  before  him,  he  has  satisfied 
himself  that  the  defects  appearing  in  the  pattern 
have  been  reproduced  in  the  conveyance  in 
question,  which  renders  it  unfit  for  public  use. 
Herbert  George  Gell  v.  Taja  Noora, 
5  Bom.  L.  R.  133.  (On  appeal  from  4  Bom. 
L.R.  76S).  [R.,  2  Bom.  Cr.  G.  107  =  15  Bom. 
L.  R.  700  =  20  Ind.  Cas.  618  ] 

(8) — S.  6  -  Public  conveyances  not  conforming 
to  Police  Commissioner's  sealed  pattern. — The 
Commissioner  of  Police  at  Bombay  is  not  justi- 
fied, by  s.  6  of  Bombay  Act  VI  of  1863.  in 
refusing  licenses  for  hacli-viotorias.  which  were 
so    constructed    as    not    to    oomply   with  his 
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3.— Bombay  /4 c/s— continued. 

Act  VI  of  1863  (Public  Conveyances)— con^(2. 

"sealed  pattern,"  though  they  might  other- 
wise be  most  perfect  and  upto  date  carriages. 
In  re  Taja  NOORA,  i  Bom.  L.  R.  768.  (On 
appeal  5  Bom.  L.  R.  133.) 

(9) — S,  18 — Licensed  drivers — List  of  fares — 
Omission  to  carry  the  list  -  Demand  for  it  by 
police  officer. — The  driver  of  a  public  convey- 
ance was  unable  to  produce  the  list  of  fares 
when  required  to  do  so  by  a  police  offioer.  He 
was,  thereupon,  proceeded  against  under  s.  18 
of  the  Public  Conveyances  Act,  1863,  but  was 
acquitted  by  the  Magistrate.  Held,  upholding 
the  order  of  acquittal,  that  the  penalty  under 
s.  18  of  the  Public  Conveyances  Act,  1863,  can 
be  imposed  only  when  the  list  is  not  produced 
on  demand  by  the  hirer  or  pas'^enger.  EMP- 
EROR v.  ALIBHAI  MlABg^Al,  14  Bom.  L  R.  875 
=  1  Bom.  Cr.  Cas  171  =  17  Ind.  Cas.  531  =  13 
Cr.  L  J.  787 

(10) — S.  22 — ]\ieanifig  of  "stand  to  ply." — 
The  expression  "stand  to  ply  for  hire"  has  not 
been  defined  in  the  Public  Conveyances  Act. 
The  question,  therefore,  whether  drivers  of 
public  conveyances  are  liable  under  s.  22  of  the 
Act  for  driving  slowly  along  the  road  to  pick 
up  a  fare,  is  one  of  fact  and  not  of  law.  QUEEN 
Empress  v  Taja,  Rat.  Un.  Cr.  C.  539  =  Or. 
Rg.  10  of  1891. 

(11)— S.  22— See  BOM.  ACT  III  OP  1888, 
ss.  429,  430,  7  Bom.  L.R.  460  =  2  Cr.  L.J.  435, 

(12) — Ss.  22  and  25 — Application  of  the  Act 
outside  Municipal  limits — Refu'^al  to  drive — 
Receiving  pre-payment  of  fare— Order  ultra  vires 
— Poiver  of  High  Court  to  interfere — Use  of 
preamble. — The  journey,  to  which  s,  22  refers, 
must  be  a  journey  witnin  the  limit  to  which 
the  Act  applies.  It  is  no  oSence  to  demand 
pre-payment  of  fare  for  a  journey  outside  the 
said  limits.  The  accused's  refusal  to  proceed 
to  a  place  outside  the  Manioipal  limit  is  not 
an  offence  under  s  22.  Where  the  facts  found  by 
a  Magistrate  do  not  constitute  an  ofience  under 
the  Act,  Che  conviction  is  not  under  the  Act, 
and  will  be  ultra  vires,  and  s.  25  of  the  Act  is 
no  bar  to  the  interference  of  the  High  Court  in 
revision.  Wban  the  words  of  a  section  are 
ambiguous,  the  preamble  of  the  Act  mav  be 
consulted.  IMPERATOR  v.  KHAMISO,  2  S.L. 
R.  20Cr.  =  10Cr.  L  J.233. 

(13; — Ss.  22  and  85 — Otnission  to  fufil 
engagement  by  driuer.— The  driver  of  a  public 
conveyance,  who  had  been  engaged  beforehand 
to  cail  in  tbe  evening  at  a  gentleman's  house 
and  take  him  out  to  dinner,  omitted  to  fulfil 
the  agreemsnc.  Held  that  the  omission  was 
not  punishable  under  s,  22,  as  the  driver,  when 
he  entered  into  the  agreement,  was  not  'plying 
for  hire  ;'  also,  that  s.  35  debars  the  High  Court 
from  reversing  an  improper  conviction  under 
tbe  Act.  In  the  matter  of  Dastgir,  Cr.  Rg. 
24th  March  1881. 

(14)— S.  25-See  No.  12,  supra. 

(15)— Jurisdiction  of  Magistrate  of  Hubli. — 
Under  a   Notification   issued   by   the  Bombay 
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Government  under  s.  34  of  the  Bombay  Public 
Conveyances  Act,  the  second  class  Magistrate 
of  Hubli  alone  is  empowered  te  try  cases  under 
that  Act.  Queen  Empress  v.  Rama  bin 
Nagappa,  Rat.  Un.  Cr.  C.  921  =  Cr.  Rg.  26  of 
1897. 

(16)— 8.  35— See  No.  13,  supra. 

Act  IX  of  1863  (Cotton  Frauds). 

[Rep.,  Bom.  Act  Vll  op  1878.] 

(1)  S.  2 — Adulteration  of  cotton. — Possession 
of  adulterated  cotton,  even  though  accompanied 
by  the  knowledge  that  the  cotton  was  adulte- 
rated, would  not  be  sufficient  to  sustain  a  con- 
viction, unless  acconrpanied  by  the  offering  of 
it  for  sale  or  compression.  REG.  v.  HANMANT 
Gavda,  1  B.  228. 

(2) — S.2—Jurisdiction~Crim.  Pro.  Code,  Act 
XXV  of  1861,  s.  ill— Appeal.— Where  there 
was  no  evidence  of  mixing  of  cotton  or  that 
such  mixing,  if  any,  was  done  within  the  juris- 
diction of  the  trying  Magistrate,  held  that  the 
coQviction  under  s  2  of  Bombay  Act  IX  of  1863 
was  illegal.  Qu cere -.—Whether,  under  s.  411 
of  the  Grim.  Pro.  Code,  there  is  an  appeal  to  the 
Sessions  Court  against  such  a  conviction? 
REG.  v.  JiVAN  Usman,  3  B.H.C.  Cr.  12. 

(3)— S.  2 —  Mixing  cotton.  — Ginning  two 
varieties  of  cotton,  which  had  already  been 
mixed  together  by  another  person,  is  a  continua- 
tion of  the  process  of  mixing,  and  is  an  oSence 
under  s.  2  of  the  Bombay  Cotton  Frauds  Act. 
Reg.  v.  Chouthmal  Lachiram,  11  B.H  G. 
Hi. 

(i)—Ss.  2,  8 — Proof  of  fraudulent  intent  or 
knoiuledge. — In  order  to  convict  a  person  of 
the  oSence  of  offering  adulterated  cotton  for 
compression,  it  is  not  necessary  for  the  prose- 
cution to  prove  that  the  accused  had  a  fraudu- 
lent intention,  or  that  he  knew  that  the  cotton 
was  either  adulterated  or  df^teriorated.  REG. 
V.  Premji  Bhagvan,  10  B  H  C.  29S. 

(5)— S.  Q  —  See  No.  4,  supra. 

Act  II  of  186^   (Civil  and  Criminal  Justice, 
Aden.) 

[REP.,  IN  PART,  Act  XVI  OP  1891] 

(I)— Island  of  Perim — Jurisdiction  of  Besi- 
dent  at  Aden.— I.  By  a  Government  Notifi- 
cation No.  2336.  dated  6th  Miy,  1884,  tha 
island  of  Perim  was  included  within  the  Ses- 
sions Division  and  District  of  Aden ;  and  the 
oflQcer  in  command  of  the  troops  stationed  at 
Perim  was  empowered  to  commit  parsons  for 
trial  to  the  Court  of  Sessions  at  Aden.  Held, 
that,  notwithstanding  the  notification,  the 
resident  had  no  jurisdiction  over  the  island  of 
Perim,  and  the  resident  had  never  been  ap- 
pointed a  Judge  of  a  Court  of  Session  for  that 
island.  Where  a  person  charged  with  murder 
was  committed  for  trial  before  the  Court  of  the 
Resident  at  Aden,  and  was  convicted  and  sen- 
tenced to  death,  the    High  Court   annulled  the 
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conviction  and  directed  the  prisoner  to  be  tried 
before  a  Court  of  competent  jurisdiction.  Act 
II  of  1864  (Aden  Act)  does  not  by  its  own  force 
extend  to  Perim,  as  it  cannot  be  regarded  as 
part  of  Aden.  The  Court  created  by  Act  II  of 
1864  was  the  Court  of  the  Resident ;  the  powers 
of  that  Court  and  a  Court  of  Session  were  not 
made  commensurate,  as  appears  clearly  from 
s.  20  and  other  sections.  In  order  to  properly 
carry  out  the  intention  of  the  Legislature,  a 
Court  of  Sessions  for  a  Sessions  Division, includ- 
ing Perim,  remains  to  be  created,  and  a  Judge 
appointe:]  thereto  by  the  Local  Government. 
Queen  Empress  v.  Private  Mongol  Tek- 
CHAND,  lOB.  263.  [R.,  96  P.L.R.  1901,  Rat. 
Un.  Cr.  S'25.] 

{2)— Beg.  II  of  1891—  Village  of  Sh'.ekh 
Oihman — Aden. —  For  the  purposes  of  Act  II  of 
1864,  the  village  of  Sheikh  Othman  is,  by 
Reg.  II  of  1S91,  made  a  part  of  the  Settlement 
of  Aden  and  subject  to  the  jurisdiction  of  the 
Resident  at  Aden.  QUEEN-EMPRESS  v.  NURA- 
DIN,  Rat.  Un.  Cr.  C.  825  =  Cr.  Rg.  67  of  1895. 
(10  B.  253,  R.) 

{3)—Ciim.  Pro.  Code,  ss.  1,  3,  7,  9— Aden 
Act,  II  of  lb64 — Island  of  Perim-  Jurisdiction 
of  Resident  at  Aden, — The  island  of  Perim, 
having  been  occupied  with  a  view  to  its 
permanent  retention,  is  a  part  of  British  India 
under  21  and  22  Vic,  Chap.  106  and  of  the 
Presidency  of  Bombay.  The  Peaal  Code  and 
Criminal  Procedure  Code  are  in  force  in  that 
island.  For  certain  purposes,  the  Court  of  the 
Resident  at  Aden,  established  under  Act  II  of 
1864,  may  be  regarded  as  a  Court  of  Sessionsj 
and  the  local  area,  to  which  that  Act  applies 
is  a  Sessions  Division.  It  is  doubtful  whether 
the  Court  of  the  Resident  could  be  held  to  be  a 
Court  of  Session  within  the  intention  of  the 
Code,  for  the  trial  of  cases  arising  in  the  island 
of  Perim,  and  also  whether  the  Resident  could 
be  held  to  be  a  Sessions  Judge  within  the  mean- 
ing of  the  Code  for  the  trial  of  such  cases. 
The  High  Court  intimated  a  wish  to  have  these 
points  argued  by  counsel,  and  subject  to  further 
argument  on  the  whole  question  of  jurisdiotion, 
admitted  the  appeal  by  a  person  convicted  by 
the  Resident  at  Aden  ior  an  offence  committed 
in  the  island  of  Perim.  QUEEN-EMPRBSS  v. 
ManGAL  TEKCHAND,  10  B.  258.  [R.,  Rat. 
Un.  Cr.  C.  825,  96  P.L.R.  1901.] 

(4)— See  ACT  XIV  OP  1874,  ss.  3,  5,  6.  10  B. 
274. 

(5)— S.  20— See  TRANSFER  OF  Criminal 
CASES— General,  29  B.  575  =  7  Bom.L.R, 
104. 

(6)— Ss.  29,  30— Court  of  Resident  at  Aden 
— Review  of  criminal  case  by  Bombay  High 
Court — Certificate  of  the  Advocate-General  — 
Eigh  Court  can  go  only  into  questions  of  law — 
Penal  Code,  s.  161 — Public  servant  taking 
illegal  gratifications — Bribery— ^^  In  the  exercise 
of  his    official  functions  " — "  ^s  a    motive  or 
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reward." — There  is  nothing  in  s.  29  or  30  of 
the  Aden  Courts  Act,  1864,  which  can  operate 
either  by  express  words  or  by  necessary  impli- 
cation, to  limit  the  application  of  those  sections 
to  cases  tried  by  the  Resident  as  a  Court  of 
Session  or  to  exclude  appeals  from  their  pur- 
view. S.  30  of  the  Act  empowers  and  requires  the 
High  Court  of  Bombay  to  review  the  case,  or 
such  part  of  it  as  may  be  necessary,  with  re- 
ference only  to  the  points  of  law  specified  in 
the  certificate  of  the  Advocate-General,  and  the 
section  does  not  contemplate  that  any  decision 
by  the  Resident  on  a  point  of  fact  should  be 
questioned  in  review,  save  in  so  far  as  such 
decision  may  bo  dependent,  for  its  validity,  on 
the  determination  of  a  point  of  law  mentioned 
in  the  certificate.  S.  161  of  the  Indian  Penal 
Code  requires  proof  that  an  official  has  obtained 
as  a  motive  or  reward  for  official  conduct  an 
illegal  gratification  for  himself  or  another. 
That  other  may  or  may  not  be  an  official  and, 
therefore,  may  be  wholly  unconnected  with 
official  conduct.  The  conduct  which  is  con- 
templated as  the  consideration  for  the  bribe, 
must  be  that  of  the  official  obtaining  it.  To 
obtain  a  bribe,  as  a  motive  or  reward  for 
another's  conduct,  does  not  fall  within  the 
section,  though  it  may  be  an  abetment  of  that 
oSence  or  cheating.  The  performance  of  the 
act  which  is  the  consideration  for  the  bribe  is 
not  essential.  But  it  is  essential  that  the 
bribe  should  be  obtained  "  as  a  motive  or  re- 
ward." Tbat  phrase  evidently  means  'on  the 
understanding  that  the  bribe  is  given  in  conside- 
ration of  some  official  act  or  conduct.'  Such 
an  undertaking  need  not  be  proved  by  explicit 
evidence  of  any  precise  agreement.  It  may  be 
inferred  from  circumstances.  EMPEROR  v. 
Bhagwandas  Kanji,  9  Bora.  L.R.  331  =  31 
B.  335  =  5  Cr. L.J.  309. 

(7)— S.  30— See  No.  6,  sM^m. 

Act  V  of  1864  (Maralatdars'  Courts). 

[REP.,  BOBI.  ACT  III  OF  1876] 

{!)— Disobedience  of  illegal  order  by  Mam- 
latdar — Penal  Code,  s.  188. — A  Mamlatdar 
was  not  legally  empowered  under  Act  V  of  1864 
(Bombay)  to  promulgate  an  order  directing 
one  person  not  to  obstruct  another  in  going 
and  coming  by  his  gateway,  and  to  keep  it 
open.  Disobedience  to  such  an  order  was  not, 
therefore,  punishable  under  s.  18S,  I.P.C.  REG. 
V.  KHANDOJI  bin  Tanaji,  5  B.H.C.  Cr.  21. 

(2) — Order  directing  accused  to  keep  open 
right  of  way  to  privy  —  Jurisdiction  —  Penal 
Code,  s.  188. — An  order  by  a  Maml<itdar  direct- 
ing the  accused  to  keep  open  a  right  of  way  to  a 
privy  was  held  to  be  an  injunction  to  refrain 
from  disturbing  the  possession  of  the  parties 
and,  therefore,  within  the  jurisdiction  of  the 
Mamlatdar.  A  disobedience  of  such  order  was, 
therefore,  punishable  under  s.  188,  I.P.C.  REG 
v.  KRISHNASHET  bin  NaRAYANSHET,  5  B. 
H.C.  Cr.  46. 
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{3)— Penal  Code,  Act  XLV  of  1860,  s.  188- 
Mamlatdar's  jurisdiction.  —  A  Mamlatdar, 
under  Bombay  Aot  V  of  1864,  has  no  jurisdio- 
tion  to  make  an  order  of  tho  nature  described 
in  8.  188  of  the  Penal  Code.  REG.  v.  Bhan 
6m  VITHU,  3  B.H.C.  Cr.  S3. 

U)—See  MISCHIEF,  8  B.H.C.  Cr.  63. 

(5)— See  Sanction  to  prosecute,  Condi- 
tions REQUISITE  FOR   OBANT  OF    SANCTION 

—Necessity,  sufficiency  and  validity 

OP  SANCTION.  Rat.  Uu.  Cr.  C.  ll8  =  Cr.  Rg. 
21-11-1876. 

Act  I  of  1865  (Survey  and  Settlement). 

[Rep.  IN  PART,   ACT  XII  OF    1873  ;  ACT  X 

of  1876;  bom.  act  iv  of  1863,  ss.  16,  20. 
Supplemented,  and  application  de- 
clared (Locally),  bom.  act  IV  of  1868. 
Amended,    Bom.    Act    I   of    1875.    Rep. 

LOCALLY  (except  SS.  37  AND  38),  BOM.  ACT 
V  OF  1879.      SS.  37  AND   38   REP.     (LOCALLY), 

Bom.  Act  I  of  1880  ] 

(D— Ss.  10.  \i—City  SurvcTjs  Act  (Bom.)  IV 
0/1868 — Sanad -Omission  to  attend— O^ence. 
— An  omission  to  attend  to  receive  a  sanad, 
which,  it  is  incumbent  on  the  Collector  to 
issue  under  s.  12  of  Bom.  Act  IV  of  1868,  is  not 
an  offence,  thi;  purpose  being  not  one  of  those 
specified  in  ss.  10  and  14  of  Bom.  Aot  I  of  1865. 
REG.  V.  Ga.tanan,  Rat.  Un,  Cr.  C.  67  =  Cr. 
Rg.  13-11-1872. 

(2)— s.  11— See  Survey,  5  B.H.C.  Cr.  51. 

(3)— S.  14—  See  INSPECTION  OP  DOCU- 
MENTS, 11  B.H.C.  231. 

(4)— S.  14 — See  No.  1,  supra. 

Act  II  of  1866  (Divestiog  Revenue— Courts  of 
certain  suits). 

[REP.,  ACT  X  OF  1876.] 

See  Sanction  to  prosecute— Condi- 
tions Requisite  for  grant  of  sanction 
—Necessity,  sufficiency,  and  validity 
of  sanction.  Rat.  Un.  Cr.  Cas.  118  =  Cr. 
Rg.  21— 11-1876. 

Act  III  of  1865  (Gambling). 

[REP.,  BOM.  ACT  IV  OF  1887.] 

<1) — S.  1,  cl.  2—"  Threeiniles, '  meaning  of. — 
The  expression  "three  miles  "  in  s.  1,  el  2  of 
Bombay  Act  III  of  18G6  must  be  taken  to  mean 
three  miles  measured  in  a  straight  line  along 
the  horizontal  plane.  REG.  v.  BHIKOBA 
VINOBA,  4  B.H  C.  Cr.  9.  [F.,  Rat.  Un.  Cr. 
Cas.  138,] 

(2)— Ss.  3,  4,  5  and  9 — Search  loarrant — 
Corn-plaint  on  oath — Finding  of  instrument  of 
gaming.  — Although  under  s.  5  of  Act  Ilf  of 
1866,  a  complaiot  on  oath  was  necessary  in 
order  to  authorise  the  issuing  of  the  warrant, 
yet,  if  there  was  sufficient  evidence  otherwise 
^rom   which   the   Magistrate   might   find    the 
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accused  guilty  of  the  offence  charged,  a  search 
warrant  might  be  issued.  It  is  not  necessary 
to  make  use  of  the  finding  of  instruments  of 
gaming  in  a  house  as  evidence  that  the  house 
was  used  as  a  common  gaming-house,  and  that 
the  persons  were  present  there  for  the  purpose 
of  gaming.  Reg.  v.  NARAYAN  Sundar,  5  B.H. 
C.  Cr.  1.  [F.,  12  Cr.  L.J.  28  =  8  Ind.  Cas.  1127 
=  6N.L.R.  168.] 

(3)— 8.  4— See  No.  2.  supra. 
(4) — 8.  5 — See  No.  2,  supra. 

(5) — S.  6 — Common  gaming -hous^.. — A  house 
suspected  to  be  used  as  a  common  gaming- 
house, in  which  any  instruments  of  gaming 
are  found,  and  which  is  entered  in  the  warrant 
issue!  under  the  provisions  of  the  Bombay 
Gambling  Act,  is  presumed  to  be  a  common 
gamiog-bouse  until  the  contrary  is  proved. 
Queen-Empress  v.  Gangaram,  Rat.  Un. 
Cr.  C.  216  =  Cr.  Rg.  8  10-85. 

(6  &  7) — S.  6 — Statement  that  a  person  keeps 
a  gaming  house — Magistrate  exorcising  powers 
under— See  CRIM.  Pro.  CODE,  1898,  ss.  4,  190 
(1)  (c),  8  8  L.R.  66=15  Cr.  L  J.  657  =  25  Ind. 
Cas.  935. 

(8)— a,  9— See  No  2,  suora. 

(9) — S.  11 — Coin — Instruments  of  gaming. — 
An  instrument  of  gaming  means  an  implement 
devised  or  intended  for  that  purpose.  A  coin  is 
not  an  instrument  of  gaming  within  the  mean- 
ing of  s.  11  of  Bombay  Act  III  of  1866. 
Imperatrix  v.  Vithal  Bhaichand,  6  B. 
19.  [F.,  Rat.  Un.  R.  Cr.  Cas.  314  ;  AppL, 
16  B.  283 ;  B.,    18  A.  23  ;  £).,  25  C.  432.] 

(10) — S.    11 Coin,  not  an  instrument  of 

gaming. — A  coin  is  not  an  instrument  of 
gaming,  which  means  an  implement  devised 
or  intended  for  that  purpose.  REG.  v.  RAMA 
ZiLU,  Rat  Un  Cr.  C.  73  =  Cr.  Rg.  19  6  1873. 
IF,,  Rat.  Un.  Cr.  C  314.] 

(11) — S.  11 — Pieces  of  title. — Pieces  of  title 
are  not  instruments  of  gaming  within  the 
meaning  of  s.  11  of  the  Bombay  Gambling 
Act,  1866.  Queen  Empress  v.  Mahomed, 
Rat.  Un.  Of.  0.  314  =  Cr.  Rg.  72  of  1886. 

(12) — S.  14  —  Gambling  house,  lohat  is — 
Penal  Code,  s.  268. — A  common  gambling- 
house  is  one  kept  for  the  profit  or  gain  of  the 
person  keeping  such  house,  and  such  a  house 
may  be  a  public  nuisance.  But,  in  the  absence 
of  evidence  that  it  was  so  kept,  or  in  such  a 
manner  as  to  ciuse  a  public  nuisance  within 
the  meaning  of  s.  268  of  the  Penal  Code,  it 
cannot  be  held  that  every  person  who  admits 
gamblers  into  the  house  and  every  person  who 
goes  in  is  guilty  of  the  oflence  of  public  nuisance. 
Reg.  v.  Hau  Nagji  et  al.  7  B.H.C.  Cr.  74. 
[i2..  L.B.R.  1872—1892,  59.] 
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Act  YIII  of  1866  (Sale  of  Poisooa). 

[Rep.  in  part,  Act  XII  op  1873 ;  Act 
XVr  OF  1895  ;  BOM.  ACT  III  OF  1886.  Rep. 
Act  I  OF  1904,  FROM  DATE  NOTIFIED  UNDER 
S.  11,  THEREOF.] 

(1) — S.  11 — Scope. — A  conviction  under  s.  11 
of  Bombay  Act,  VIII  of  1S96  can  only  be  had 
before  a  Migistrate  of  the  first  class.  EMPRESS 
V.  IMAMBU,  i  B,  167. 

(2) — S.  13 — Omission  to  keep  accounts  for 
sales  of  poison — Jurisdiction. — A  first  class 
Magistrate  alone  can  try  an  ofience  of  omitting 
to  keep  accounts  of  the  sale  of  poisons  under 
s.  13  of  the  Bombay  Poisons  Sales  Act,  and  a 
second  class  Magistrate  has  no  jurisdiction  to 
try  such  a  case.  QUEEN  EMPRESS,  v.  SHRI- 
RAM,  Rat.  Un.  Cr.  C.  292  =  Cr.  Rg.  35  of  1886. 

Act  XII  of  1866  (Courts,  Sindh.) 

[Rep.  in  pt..  act  XII  of  1873  ;  Rep.  in 
PT.,  act   XVI  OF    1895  ;   REP.  IN  PT.,  BOM. 

act  iii  of  1886.  am.,  bom.  act  iii  of 
1868.  "  Local  Government  "  substitu- 
ted FOR  "  Governor  in  Council,"  "Gov- 
ernment OF  India"  substituted  for 
"Governor  General  of  India  in  Coun- 
cil," SS.  1,  -2,  6,  9,  10,  16,  17,  21  (PROV.)  AM., 
SS.  lA,  9A,  9B,  9G.  90.  9E,  15  A,  INS.,  S.  7 
REP.,  BOM.    ACT    I  OF  1906.] 

S.  ^6— Pleader  signing  and  executing  vakalat 
for  accused — Deception  on  Court — Professional 
misconduct. — G,  a  pleader,  was  approached  for 
the  defence,  in  a  criminal  case,  by  the  relatives 
of  the  accused,  who  refrainpd  from  comiug 
themselves,  as  warrants  were  out  for  their 
arrest.  G  drew  up  and  handed  over  to  the 
relatives  an  application  for  copies  together  with 
a  Vakalatnaviii  purporting  to  have  been  execut- 
ed in  his  favour  by  the  accused  thamselves,  but 
as  a  matter  of  fact  executed  for  them  by  him- 
self, to  enable  them  to  obtain  copies  from  the 
Court.  Htjld  that  it  was  the  nluty  of  the 
pleader  to  inform  the  relatives  that  he  could  do 
nothing  without  a  Vakalatnama  executed  by 
the  accused  themselves,  and  that  his  act 
amounted  to  a  deception  on  CourS  Such 
attempted  deception  cannot  be  too  strongly 
condemned  on  the  part  of  a  pleader,  whose 
bounden  duty  it  is  as  an  officer  of  the  Court 
not  deceitfully  to  circumvent  out  honestly  and 
loyally  to  upbold  the  practice  of  the  Courts. 
Re  PROFESSIONS,  MISCONDUCT  OF  MR.  G.A., 
PLEADER  4  S.L.R.  242.  FB.=11  Ind.  Cas. 
234  =  12  Cr.  L  J.  390. 

Act  III  of  1867  (Bom.  Cantonment). 
[REP.,  ACT  XIII  OF  1889.] 
See  ACT  XIII  OF  1889. 

(1) — S.  d— Rules — Sanction  of  Committee  and 
declaration  oi  Magistrate. — Any  temporary 
construction  within  the  limits  of  a  Canton- 
ment is  an  oSence  only  if  it  shall  be  declared 
to  be  objectionable  by  the  Cantonment  Magis- 
trate with  the  sanction  of  the  Cantonment 
Committee,    according    to    the     rules    framed 


3  .—Bombay  Acts — continued. 

Act  III  of  1867  (Bora.  Cantonment)— con^^. 

under  Act  III  of  1876.  Queen-EmPRESS  v. 
GOVIND  Bapuji.  Rat.  Un.  Cr.  C.  875  =  Cr. 
Rg.  54  of  1896. 

(2)  S.  10 — Cantonment  Rules,  r.  3 — Closing 
of  public  road  —  Interpretation. — Though  the 
Rules  framed  under  the  Cantonment  Act  should 
be  construed  so  as  to  uphold  their  legality,  yet, 
it  cannot  be  held  that  s.  10,  cl.  6  of  the  Act 
intended  to  authorize  the  Commanding  Officer 
to  altogether  closf?  a  public  road  to  traffic  at  all 
times.  Queen-Empress  v.  Suckoo,  Rat. 
Un.  Cr.  G.  476  =  Cr.  Rg.  35  of  1889. 

(3)— S.  11 — Cantoyiment  Rules— Public  nuis- 
ance— Drum-beating. — The  beating  of  a  drum  at 
a  certain  specified  time  does  not  amount  to  a 
public  nuisance  and  does  not  fall  within  s.  11 
of  Bombay  Act  HI  of  1867.  A  rule  prohibiting 
such  an  act  goes  beyond  the  powers  conferred 
by  the  Act.  QUEEN-EMPRESS  v.  BHAYA 
R\MRATAN,  Rat.  Un.  Cr.  C.  480  =  Cr.  Rg.  45 
of  1889. 

(4) — S.  11,  r.  39 — Admixture  of  water  with 
milk— Penal  Code,  s.  420.  —  The  mere  admixture 
of  water  with  milk,  not  being  ordinarily  suffi- 
cient to  render  it  noxious  as  driuk,  cannot  be 
punished  as  an  ofience  of  adulterating  milk  by 
mixing  water  with  it  so  as  to  render  it  noxious 
as  drink  as  contemplated  by  r.  39  of  the 
rules  but  such  cases  (that  is,  cases  in  which 
there  is  no  proof  that  the  adulteration  is  noxious) 
when  penal,  are  generally  so  on  account  of  their 
involving  the  oSence  of  cheating,  and  should  be 
dealt  with  under  s.  420,  I  P.C.  QUEEN- 
Empress  v.  Hiri.  Rat.  Un.  Cr.  C.  867  =  Cr, 
Rg.  14  of  1888. 

(5)— S.  11.  r.  57 — Cantonment  —  Repair  of 
house,  neglect  of. — It  is  not  an  ofience  punish- 
able under  r.  57,  ch.  Ill  of  the  Cantonment 
Rules,  to  neglect  to  repair  a  house  within 
the  Cantonment  limits.  QUEEN-EmpreSS  v. 
NAVALMAL,  Rat,  Un.  Cr.  C.  636  =  Cr.  Rg.  11 
of  1893. 

((■>)  — S.  II,  r.  75— 4cCXIII  of  18S9,  s.  2  (2)  — 
Common  gaming-house. — In  order  to  constitute 
a  house  a  common  gaming-house,  it  should  be 
found  that  the  instruments  of  gaming  were 
kept  for  the  benefit  or  gain  of  the  person  keep- 
ing the  house,  whether  by  way  of  charge  for  the 
use  of  the  instruments  of  gaming  or  of  the  house, 
room  or  place,  or  otherwise  howsoever.  A 
house  rented  by  some  members  of  the  Joanese 
community  in  the  name  of  one  of  the  persons 
who  kept  the  house,  restricted  to  the  use  of 
the  members  only,  is  not  "  a  common  gaming 
house  "  by  the  more  fact  of  the  members  play- 
ing for  money  with  cards,  in  the  absence  of 
proof  that  the  member  keeping  the  house  wag 
makmg  any  profit  by  way  of  charge  for  the  use 
of  either  the  cards  or  the  hi.'use.  QUEEN- 
Empress  v.  antone  Fernandez,  Rat.  Un. 
Cr.  C.  706  =  Cr.  Rg.  39  of  1894. 

(7) — Ss.  11,  12,  14 — Conviction  without  com- 
plaint— Report  of  police  and  medical  officers—^ 
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3.— Bombay  Acts — continued. 

Act   III   of   1867  (Bora.    Cantonment)— con^(2. 

Simultaneous  sentences  of  fine  and  imprison- 
ment.— The  report  of  a  police  officer  and  a 
medical  officer  th'-it  a  prostitute,  having  been 
served  with  notice,  did  not  appear  for  examina- 
tion by  the  Civil  Surgeon  as  required  by  s.  11  of 
Bombay  Act  III  of  1867,  is  no  proper  substitute 
for  a  complaint  on  oath,  and  a  conviction 
thereon  is  illegal.  Simultaneous  sentences  of 
fine  and  of  imprisonment  in  default  of  payment 
of  fine,  under  s.  12,  Bombay  Act  III  of  1867, 
are  illegal.  Imprisonment  can  only  be  av?arded 
under  s.  14  of  the  Act  in  the  event  of  no  pro- 
perty sufficient  for  the  payment  of  the  fine  being 
found.     REG.  V.  Ladu,  7  B.H  C.  Cr.  87. 

(8)— S.  12— See  No.  7,  supra. 

(9) — Ss.  13  a7id  14 — Default  of  payment  of  fine 
— Imprisonment  —  Penal  Code,  ss.  40,  64 — Not- 
withstnuding  the  amendment,  by  s  I  of  Act 
VIII  of  ISB-?,  of  s.  40,  I. P.O.,  and  the  amend- 
ment by  s.  2  of  the  Act  of  s.  64  of  the  Code,  the 
provisions  of  ss.  13  and  14  of  Bombay  Act  III 
of  1867,  which  is  a  special  and  local  law,  stili 
remain  unaSected  under  s.  5,  I. P.O.  The 
ruling  in  Reg  v.  Lallu  (8th  August,  1870)  that, 
in  cases  coming  under  the  C-intonment  Act, 
1867,  simultaneous  s-enteuces  of  fino  and  im- 
prisonment in  default  of  pigment  of  fine,  are 
illegal,  was  held  to  be  still  in  force  QUEEN 
Empress  v.  Birain,  Rat.  Un.  Cr.  C.  221. 

(10)— Ss.  13,  14— See  ACT  XIII  OP  1889. 
s.  27,Rac.  Un.  Cr  Cas.  563  =  Cr  Rg.  36  of 
1891. 

(11)— 8-  14— See  Nos.  7,  9,  10,  supra. 

(12))— S.  21— Act  XIII  0/1889  (Cantonment), 
ss.  2  and  13 — Punishinent  of  whipping. — Smce 
the  repeal  of  s.  21  of  Bombay  Act  111  of  1867  by 
XIII  of  1389,  which  substitutes  a  new  s.  1.^ 
containing  no  mention  of  whipping,  that 
punishment  is  not  iiept  alive  by  s.  2  of  Act  XIII 
of  1889,  Queen  Empress  v.  Lakshman, 
Rat.  Un.  Cr,  C.  682  =  Cr.  Rg.  49  of  1893. 

(13^— 2i.  11— Bombay  Act  III  of  IQQl -But- 
cher taking  diseased  cattle  to  Inspector — Offence. 
— Whera  the  accused,  butchers,  took  diseased 
cattle  to  a  public  slaughcar-house  for  getting 
them  passed  by  the  Inspector  as  fit  for  food, 
held  this  act  was  not  punishable  under  r.  34 
of  the  Cantonment  Rules  as  that  Rule  applies 
only  to  owners  or  occupants  of  places  used  as 
slaughter-houses  who  have  killed  a  diseased 
animal  therein  or  have  failed  to  report  that 
such  an  animal  had  been   taken  there  for  being 

killed.  Queen  Empress  v.  Ramjan,  Rat. 
Un,  Cr.  C.  471  =  Cr.  Rg.  28  of  1889. 

(14)— R.  39— See  No.  4,  szipra. 

(15) — R. 4.8— Offensive  trades — Declaration. — 
In  the  case  of  cfiensive  trades,  the  Cantonment 
Magistrate  should,  before  instituting  proceed- 
ings, make  the  declaration  specified  in  r.  48 
of  the  Rules  framed  by  the  Bombay  Govern- 
ment under  Act  III  of  1867.  REG.  v.  SHAIKH 
Chegan,  Rat,  Un.  Cr.  C.  54i  =  Cr.  Rg.  17  8- 
1871. 


3.— Bombay  Mc/s— continued. 

Act    III  of  1867  (Bom.  Cantonment)— conctii. 

(16)— R.  51— See  No.  5,  stipra, 

(17)— iJ.  11— Lock  Hospital— Public  place. 
—  A  lock  hospital  is  not  a  public  pl^ce  within 
the  meaniug  of  r.  71  of  the  Cantonment 
Rules.  Queen  Empress  v.  Chandri,  Rat. 
Un.  Cr.  C.  361  =  Cr.  Rg.  4  of  1838. 

(1&)— S.  75— See  No.  6,  supra. 

(19) — R.  76 — Omisswn  to  appoint  resident 
agent — Offence. — R.  76  of  the  Cantonment 
Rales,  which  requires  every  absent  owner  of 
property  within  the  limits  of  a  Cantonment  to 
appoint  a  resident  agent,  is  a  rule  of  procedure 
and  convenience  only,  and  an  omission  to 
comply  with  it  is  not  penal  under  s.  11  of  the 
Cantor  ment  Act.  QUEEN  EMPRESS  v  MOTI 
Lal,  Rat.  Un.  Cr.  C.  497  =  Cr.  Rg.  3  of  1890. 

Act  VII  of  1867  (Bombay  District  Police). 

[S.  31,  Rep.  in  part  and  amended  by 

Bom.    act  III   OP  1886,    REP.    (SAVE  ss.  33, 

i  34),   Bom.  Act  IV  of  1R90,  ss.  33.  34,  REP. 

(Locally  and  temporarily)  Bom.  Act  I 

j   OP  1889.] 

I  {l)~Briiish-born  subject  in  Mofussil— Juris- 
diction. — The     Bombay     District     Police     Act 

I  passed  by  the  Governor  of  Bombay  in  Council, 
is  ultra  virts  in  so  far  as  it  cc^nfers  criminal 
jurisdiction  upon  Magistrates  in  the  mofussil, 
being  also  Justices  of  the  Peace,  over  British- 
born  subjects.  The  Acts  of  Parliament,  under 
which  the  High  Court  is  constituted,  confer 
exclusive  jurisdiction  on  the  High  Court  in 
this  matter  except  as  limited  by  o3  Geo.  Ill, 
c.  155,  s.  105,  and  certain  subsequent  Acts  of  the 
Government  of  India.  Though  the  East  India 
Company  had  power,  under  the  Charter  of  1661 
and  1668  of  Charlas  II,  to  legislate  about 
British-born  subjects,  yet  this  power  ceased  at 
the  time  of  Queen  Anne,  and  from  that  time 
up  to  1834,  when  the  Governor-General's 
Council  became  the  sole  legislative  power  in 
India,  no  authority  wtvs  given  to  the  Indian 
Governments  to  legislate  about  such  subjects 
except  within  the  local  limits  o!  Pr>sidency 
towns.  Reg  v.  EDW.iRD  Reay,  7  B.  H.  C. 
Cr.  6.      [R.,  7  B.H.C.  Cr.  77.] 

<2)—Crim.  Pro.  Code  (1882),  s.  555— Applica- 
bility — Personal  interest. — Though  s.  555  of 
the  Grim.  Pro.  Code  does  not  apply  to  village 
police  officers,  the  principle  contained  therein 
does,  and  a  Police  Patel  cannot  try  a  case  in 
which  he  is  personally  interested.  QUEEN 
Empress  v.  Bai  Kusa,  Rat.  Un.  Cr.  C.  433. 

(3)— See  Penal  Code,  a.  188,  Rat.  Un. 
Cr.  Cas.  81  =  Cr.  Rg.  11—6-1874. 

f4)— S.  ^—Duties  of  Police — Duty  of  destroy 
ing  stray  dogs. — The  duties  of  the  police  are 
divisible  into  three  heads  : — (1)  those  imposed 
upon  them  by  the  rules  framed  by  the  Commis- 
sioner and  approved  by  the  Government,  (2) 
those  imposed  by  the  rules  or  orders  which  the 
Commissioner  may  make  preventing  abuse  or 
neglect  of  duty  and  (3)    those  imposed  by  law. 
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3, — Bombay  Acts — continued. 

Act   VII  of  1867   (Bombay   District  Police) 

— ccntinued, 

the  duty  of  destroying  stray  dogs  is  one  which 
can  only  be  brought  under  the  first  of  these 
heads,  and,  as  the  rule  relating  to  it,  though  it 
has  been  in  force  for  many  years,  is  stated  not 
to  have  received  the  approval  of  the  Govern- 
meot,  it  is  on  this  account  invalid  and  a  con- 
viction for  a  breach  of  ir.  is  illegal.  REG  v. 
JETHYA  Alliaji,  Rat.  Uq.  Cr.  C.  107. 

(5) — S.  7  -  Village  Mahars  —  Patel's  order 
to  assist  the  Public  Works  Department. — A 
Police  Patel  has  no  authority,  unaer  s.  7  of  the 
Bombay  District  Police  Act,  to  order  the  village 
Mahars  to  assist  a  subordinate  officer  of  the 
Public  Works  Department  in  measuring  the 
road.  And  the  Mahars  cannot  be  convicted 
under  ol.  I  of  s.  15  for  refusing  to  obey  such  an 
order.  QUEEN- EMPRESS  v.  DHAVLYa,  Rat. 
Uq.  Cr.  C.  509  =  Cf.  Rg.  28  of  1890. 

{6)—Ss.  7,  26— District  Police. — Jurisdiction 
— A  Superintendent  of  Police,  even  if  he  is  also 
a  full  power  Magistrate,  has  no  jurisdiction 
to  try  a  Police  officer  for  an  oSence  under  s.  26 
of  the  Bombay  District  Police  Act  in  having 
permitted  prisoners  to  escape  from  his  custody 
and  not  reporting  the  same  to  his  superior. 
Reg.  v.  Syad  Umab,  Rat.  Un.  Cr.  C.  29  =  Cr. 
Rg.  10-2-1870. 

(7)— S.  8 — Sanction  of  Goveryiment. — An  In- 
spector of  Police  being  an  officer  who  may  be 
removed  from  office,  under  s.  8  of  the  Bombay 
District  Police  Act,  without  the  sanction  of  the 
Government,  the  sanction  of  the  Government 
is  not  necessary  in  order  to  give  a  Magistrate 
jurisdiction  to  entertain  a  complaint  agaiast 
him  of  an  oSence  committed  in  his  capacity  as 
a  Police  Officer.  Queen-Empress  v.  GAN- 
PAT,  Rat,  Un.  Cr.  C.  142. 

(8)— S.  9  -  Railways  Act^Y  ill  of  1854,  s.  27 
— Raihvay  Police. — Members  of  the  Railway 
Police,  though  they  hold  commissions  from  the 
Commissioner  of  Police  under  s.  9  of  the  Dis- 
trict Police  Act,  are  amenable  to  the  provisions 
of  the  Railways  Act  for  neglect  of  duty.  REG. 
v.  Sayad  Kazi,  Rat.  Un.  Cr.  C.  51  =  Cr.  Rg. 
15—6—1871. 

(9)— S.  fl— See  ACT  XVIII  OF  1854.  s.  27, 
Rat.  Un.  Cr.  C.  51  =  Cr    Rg.  15-6—1871. 

(10)  —  S.  16 — Police  Patels — Remission  of  fine 
by  District  Magistrate — Btgh  Court. -A  District 
Magistrate  c-iunof.  remit  any  portion  of  a  fine 
inflicted  by  a  Police  Patel  under  a.  16  of  ohe 
Bombay  Village  Police  Act,  so  as  to  make  it 
conform  to  law,  but  must  refer  the  matter  to 
the  High  Court.  Police  Patela  have  always 
been  treated  as  subject  to  the  superintendence 
of  the  High  Court  QUEEN  EMPRESS  v. 
HARGOWIN,  Rat.  Un.  Cr.  C.  4?8  =  Cr.  Rg.  41 
of  1889. 

(11) — S.  23 — Right  of  police  officer  to  examine 
witnesses.— &.  23  of  Bombay  Act,  XII  of  1867, 
does  not  give  any  right  to  a  police  officer  to  ex- 
amine or  cross-examine  witnesses  in  a  Criminal 


3.— Bombay  Mcfs— continued. 

Act  YII  of   1867   (Bombay  District  Police) 

— continued. 

Court.     REG  v.    Teesla   TOOKA,    Rat.    Un. 
Cf.  C.  28. 

(12)— S.  23,  Crim.  Pro.  Code  (1882),  s.  495— 
Power  of  Police  officer  below  the  rank  of  Inspec- 
tor to  prosecute. — The  special  local  law,  Bom- 
bay Act  VII  of  1867,  has  been  preserved  by  the 
Code,  whether  intentionally  or  through  over- 
sight. Therefore,  a  prosecution  instituted  by 
a  police  officer,  below  the  rank  of  an  Inspector, 
that  is  to  say,  a  chief  constable,  was  held  to  be 

valid.     Queen-Empress  v.    Honkerapa, 
8  B.  534. 

(13)— -S.  26 — Police  officer  overstaying  leave. 
— A  police  constable  overstaying  the  casual 
leave  granted  him,  without  permission,  with- 
draws from  the  duties  of  his  office  without  per- 
mission and  commits  an  offence  within  the 
meaning  of  s.  26  of  the  Act.  QUEEN-EMPRESS 
V.  Sheik  Sultan,  Rat.  Un.  Cr.  C.  279  =  Cr. 
Rg,  17  of  1886. 

(14)— S.  26— See  No.  6,  supra. 

(15) — S.  27 — Prohibition  by  police  of  music  in 
private  houses. — S.  27  of  Bombay  Act  VII  of 
1867  does  not  empower  the  police  to  prohibit  the 
use  of  music  in  a  private  house.  REG.  v. 
Lukhmaview  Chango,  9  B.H.C.  153,  A.C.J. 

(16)— Ss.  27,  29— Pothers  of  District  Super- 
intendent to  prohibit  the  carrying  of  sticks. — A 
Police  Superintendent  cannot,  under  s.  27  of 
the  Bom.  District  Police  Act,  1867,  legally 
make  an  order  forbidding  sticks  to  be  carried 
by  persons  attending  a  certain  jatra  (fair). 
Hence,  a  person  who,  in  contravention  of  such 
an  order,  carries  a  stick  at  the  jatra,  is  not 
guilty  of  an  offence  under  s.  29  of  the  Act. 
Queen-Empress  v.  Sangappa,  Rat,  Un.  Cr. 
C.  394  =  Cr.  Rg.  51  of  188B. 

(17)  —  S.  28 — Poiver  to  issue  general  order. — 
The  police  have  power,  under  s.  28  of  Bombay 
Act  VII  of  1867,  to  ipsue  a  general  notification 
ordering  people  to  drive  on  the  proper  side  of 
the  road.  REG.  v.  KHODA  BHARTHE,  Rat. 
Un.  Cr.  C.  35  =  Cr.  Rg.  15  6-1870. 

(18)— S.  28— See  CRIM.  Pro.  CODE,  1898, 
s.  190,  Rat.  Un.  Cr.C.  355  =  Cr.  Rg.  44  of  1887. 

(19) — Ss.  28,  2^  —  Written  order  if  necessary. 
— An  order  issued  under  s.  28  of  the  Bombay 
District  Police  Act  need  not  be  in  writing  Dis- 
obedience of  an  oral  order  is  punishable.  REG. 
V.  BAPUJI  Gang  ARAM,  7  B  H.C.  Cr.  2. 

(20) — Ss.  26.  29  — Warning  against  going  along 
a  road. — The  warning  or  advice  given  by  the 
Police  to  certain  persons  not  to  go  alone  on  a 
particular  road,  as  the  country  was  believed  to 
be  infested  with  dacoits,  is  not  such  an  order 
as  can  be  legally  passed,  under  s.  28  of  the 
Bombay  District  Police  Act  and  non-compliance 
with  it    is  not    punishable    under   s.  29  of  the 

Act.    Queen-Empress  v.  Rama,  Rat.  Un. 
Cr.  C.  385- 
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3.— Bombay  /4c/s —continued. 

Act  VII  of   1867   (Bombay    District  Police) 

— continued, 

(21)— S.  21— See  Nos.  16,  19.  20,  supra. 

(22) — S.  31 — Magistrate  on  tour — Resident.— 
The  words  "Magistrate  resident  "  in  s.  31  of 
Bombay  Act  VII  of  1867  do  not  include  a 
Magistrate  who  happens  on  his  tour  to  stay  a 
few  days  at  a  place.  QueEN-EmpRESS  v. 
Mahadu,  Rat.  Uq.  Or.  C.  483  =  Cr.  Rg.  49  of 
1889. 

(23)— &'.  31  (3) — Comviitdng  nuisance,  not  an 
offence  imder  cl.  3  of  s.  yi,  but  only  under  cl.  i. 
— A  person  committing  nuisance  on  or  close  to, 
and  within  sight  of,  any  public  road,  street  or 
thoroughfare,  is  liable  to  be  punished  under  cl.  4 
of  s.  31,  but  cannot  be  legally  convicted  of 
depositing  dirt  under  cl.  3  of  the  section. 
Queen-Empress  v.  Shiva  Kashiram, 
Rat.  Un.  Gr.  C.  521  =  Cf.  Rg.  43  of  1890. 

(24) — S.  31  (3) — Imprisonment  in  default  of 
payment  of  fine,  nature  of. — The  punishment  of 
imprisonment  in  default  of  payment  of  fine  in- 
flicted upon  a  person  convicted  under  s.  31,  cl.  3 
of  Act  VII  of  1867  (Bombay)  should  be  simple 
and  not  rigorous.  REG.  v.  BECHAR  KHU- 
SHAL,  5  B.H.C.  Or.  43. 

(25) — S.  31 — Resident  Magistrate— Need  of 
Government  Notification. — 8.  31  of  Bombay 
Act  VII  of  1867  became  at  once  operative  at 
places,  where  there  was  a  Magistrate  resident, 
without  being  specially  extended  by  Govern- 
ment by  Notificntwn.  REG.  v.  KERU  bin 
Ramshet,  5  B.H.C.  Cr.  100. 

(26) — S.  31 — Cruelty  to  animals. — A  man 
who,  after  firing  at  a  dog,  refrains  from  again 
firing  at  it  to  put  it  out  of  pain,  does  not  com- 
mit an  ofience  under  .«.  31  of  Bom.  Act  VII  of 
1867.  Queen-Empress  v.  Francis,  Rat. 
Un.  Cr.  C.  183. 

(27) — S.  31 — "  Nuisance  "  defined  —  Penal 
Code,  s.  268. — The  expression  "commits  nui- 
sance," in  8.  31  of  the  Bombay  District  Police 
Act,  does  not  mean  a  nuisance  within  the  defini- 
tion of  the  term  in  s.  268  of  the  Indian  Penal 
Code,  but  a  nuisance  within  the  moaning  of  the 
common  notice  to  the  public  to  "  commit  no 
nuisance."  QUEEN-EmpreSS  v.  NILKANTH, 
Queen-Empress  v.  Ganesh,  Rat.  Un.  Cr. 
€.134  =  Cr.  Rg.  8-4  1878. 

(28)~S.  31  (2)— Prohibitory  notice— River,  if 
a  luatering  place. — A  conviction  under  s.  3 1, 
cl.  2  of  Bombay  Act  VII  of  1887  is  illegal,  if 
the  prohibitory  notice  specified  tharein  has  not 
been  issued.  A  river  is  not  a  watering  place 
within  the  meaning  of  (he  above  clause.  REG. 
V.  Chhotikam  Bhaskkr,  Rat.  Un.  Cr.  C. 
55  =  Gic  Rg.  31  8-1871. 

(29) — S.  31  (4) — Making  tuater  in  a  public 
street, — To  perform  the  offices  of  nature,  as, 
e.g  ,  to  make  water  in  a  public  street,  is  an 
ofience  punishable  under  s.  31  (4)  of  the 
Bombay  District  Police  Act,   provided  there  be 
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evidence  of  annoyance  to  residents  or  passengers. 
Queen-Empress  v.  Mulla,  Rat.  Un.  Cr.  305 
=  Cr.  Rg.  56  of  1886. 

(30) — S.  33 — Structure  contemplated  by  sec- 
tion, lohat  amounts  to— '''Booth,"  di fined. — The 
accused  owned  a  house  on  each  side  of  a  street 
and  put  bamboos  across  the  street  from  the  top 
windows  of  one  into  the  top  windows  of  the 
other  house,  and  laid  a  covering  of  cloth  over 
the  bamboos,  thus  making  a  canopy,  roof  or 
awning  over  the  streeN  The  structure  was  at 
such  a  height  that  no  obstruction  or  inconveni- 
ence whatever  was  caused  to  persons  or  animals 
passing  along  the  street.  Held  that  the  struc- 
ture could  not  be  consideied  to  have  been  con- 
structf  d  on  the  road,  as  the  use  of  the  word 
"on  "  would  seem  to  imply  that  the  structure 
complained  of  must  be  on  the  road  itself  and 
cause  some  nuisance.  Held,  also,  that  it  was 
not  a  booth.  S.  33  of  the  Bombay  District 
Police  Act  did  not,  therefore,  apply.  In 
Webster's  dictionary,  the  word  "  booth  "  is  said 
to  mean  "  a  house  or  shed  built  of  boards, 
boughs  of  trees  or  other  light  materials  for 
temporary  occupation."  In  Latham's  diction- 
ary, it  is  said  to  mean  "  a  temporary  house 
constructed  with  boards  or  boughs  or  canvas." 
•In  re  NAHAL  ChanD  MOTIRAM,  22  B.  742. 

(31)  -S.  ^i  — Scope— Structures  of  temporary 
character— Crim.  Pro.  Code,  1898,  s.  133  —  Per 
Chandavarkar,  J. — In  a.  33  of  the  District 
Police  Act,  the  Legislature  intended  to  deal 
with  structures  of  a  temporary  character,  eg., 
cases  where  a  person,  without  intending  to 
appropriate  a  public  thoroughfare  permanently 
to  his  own  purposes,  builds  a  temporary  struc- 
ture for  a  temporary  purpose  such  as  a  booth, 
shed,  stable  or  the  like.  Where,  however,  a 
person  appropriates  a  public  thoroughfare  per- 
manently to  his  own  purposes  and  builds  a 
pucca  wall,  be  is  liable  to  be  proceeded  with 
under  s.  133,  Crim  Pro.  Code,  or  punished  of 
cSences  under  s.  269,  I. P.O.,  Per  Aston,  J.— 
Where  a  person  builds  a  wall  on  ground  form- 
ing part  of  a  public  street,  he  can  be  dealt  with 
under  s.  33,  District  Police  Act.  EMPEROR 
V.  Dewrao  Chapaji,  6  Bom.  L.R.  358. 

(32) — S.  33 — Nuisance  committed  by  children 
outside  school — Criminal  liability  of  teacher. — 
The  masters  of  a  school  were  convici.ed  of  wil- 
fully permitting  a  common  nuihauce  to  con- 
tinue, by  allowing  some  two  hundred  pupils 
to  obey  the  calls  of  nature  daily  in  a  plot  of 
ground  within  the  town  and  close  enough  to 
other  houses  to  cause  annoyance  and  danger  to 
health.  Held  that  children  once  outside  the 
school  are  not  so  under  the  control  of  the 
master  so  as  to  make  the  latter  criminally 
responsible,  as  their  parents  might  be,  for  a 
nuisance  committed  by  their  children.  If  a 
school  is  so  conducted  as  to  be  a  nuisance,  the 
complainant  can  get  a  remedy  by  injunction. 
Queen-Empress  v.  Ravanshidapa,  Rat. 
Un.  Cr.  C.  291  =  Cr.  Rg.  32  of  1886. 
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(33)— S-  42— Cnm.  Pro.  Code  (1882),  s.  54— 
Penal  Code,  s.  34'2 — Prosecution  of  Police  officer 
for  wonglul  confinement  without  ivarrant. — 
The  provisions  of  s.  42  of  Bom.  Act  VII  of  1867 
must  be  held  to  apply  to  criminal  prosecutions 
as  well  as  to  civil  actions,  nocwithstanding  the 
use  of  the  word  "decree"  in  s.  43  in  connection 
with  prosecutions.  The  prosecution  of  a  Police 
Officer  for  an  ailcfjed  ofionce  of  wrongful 
confiuement,  punishable  under  s.  342,  I.  P. 
C,  the  Police  officer  having,  without  a 
warrant,  arrested  and  detained  in  custody  the 
person  in  whose  pobse&sion  he  found  property 
which  he  suspected  to  bo  stolen,  is  a  prosecu- 
tion for  a  Ihiag  done  or  intended  to  be  done 
under  Bom.  Act  VII  of  1867,  inasmuch  as  s.  21 
of  the  Act  authorizes  every  Police  officer  to 
apprehend  all  persons  whom  he  is  legahy  autho- 
rized to  apprehend,  and  s.  54  of  the  Cnm.  Pro. 
Code,  authorises  the  arrest  by  a  Police  officer 
without  warrant  of  any  person  in  whose  posses- 
sion any  thing  is  found  which  may  be  reason- 
ably suspected  to  be  stolen  property,  if  the 
person  may  be  "reasonably  suspected  of  having 
committea  an  ofieuce  with  reference  to  such 
thing."  Authority  given  to  arrest  in  such 
cases  implies  authcirity  to  detain.  QUEBN- 
Empress  V.  Hamchandra,  Rat.  Un.  Cr.  C. 
220  =  Cr.  Rg   26  11  83. 

(34) — S-  i'2—Abse%ce  of  notice— Official  act 
done  m  good  faitli.^— "Where  two  Police  con- 
Btables  were  prosecuted  lor  having  severally 
beaten  the  complainant  in  the  course  of  a  night 
patroi  duty,  but  under  circumstances  apparent- 
ly showing  a  complete  absence  of  authority  or 
jurisdiction,  without  the  notice  required  under 
s.  42  of  the  Bombay  IJislrict  Police  Act,  held 
that  such  notice  was  nos  a  condition  precedent 
to  the  prosecution,  and  that  the  protection 
thereby  extended  to  official  acts  done  in  good 
faith,  though  in  exceiss  of  authority,  does  not 
exist  where  i  here  is  a  tot^il  absence  of  authority. 
QUEEN-EMPRESS  v.  G.vNU,  Rat.  Un,  Cr.  C. 
4ii6  =  Cr.  Rg   61  of  1889. 

Act  YIII  of  1867  (Village  Police). 

[Rep.  in  part,  act  Xll  of  1873;  act 
XII  OP  1876  ;  Bom.  Act  III  of  1886;  Rep. 
IN  Part  (locally  and  temporarily), Bom. 

ACT  i  OF  1889.  amended.  BOM.  ACT  I  OP 
1876;  BOM.  ACT.  Ill  OF  1896  (AS  AMENDED 
BY  BOM.  ACT  I  OF  1891).  SUPPLEMENTED, 
BOM.  ACT  iV  OF  1S'.)0,  S.  58,  S.  9,  AMENDED 
BOM.  Act  IV  OF  1905.] 

(1) — Powers  of  Police  j?atel.  —  -^  police  patel 
has  no  authorit},  under  the  Village  Police  Act, 
to  prevent  persons  from  performing  tamashas  in 
their  houses.  QUEEN-EMPRESS  v.  TUKARAM, 
Rat.  Un.  Cr.  C.  287  =  Cr.  Rg   24  of  1886. 

(2) — Inquest— Police  PaUd. — The  omission 
of  Police  patel  to  hold  the  inquest,  as  required 
by  Bombay  Act  VIII  of  1867,  should  be  pointed 
out  by  the  Courts  to  the  District  Magistrate. 
In  re  Gharya,  Cr.  Rg.  44  of  1894. 


3. — Bombay  Acts — continued. 

Act  YIII  of  1867  (Village  Police)— contimied. 

(31— Sfle  Coroner,  Rat.  Un.  Cr.  Cag.  771  = 
Cr.  Rg.  35  of  1895. 

(4)— See  Crim  PRO.  CODE,  1898.  ss.  60,  61, 
Rat.  Un.  Cr.  C.  22  =  Cr.  Rg.  14-9-1869. 

(5)— See  Inquest  report,  6  B  H.C.  Cr.75. 

{6)— See  BOM.  REG.  XII  OP  1327,  s.  52, 
6B.H.C.  Cr.  75. 

(7)  — See  Sudden  death.  Rat.  Un.  Cr.  Cas. 
792  =  Cr.  Rg.  50  of  1895. 

1.8)  — Ss.  6  and  14 — Police  patel — Judicial 
proceedings  before  the  Police  patel-  District 
Magistrate' s power  to  transfer  the  case  to  another 
Court— Transfer  of  case — High  Court  —  Superin- 
tendence—Letters Patent,  els.  26  and  27. — The 
duties  which  are  enumerated  in  s.  6  of  the 
Village  Police  Act,  1867,  are  the  executive 
duties  of  the  Police  Patel  :  they  are  duties  im- 
posed upon  him  quite  independently  of  the 
authority  which  he  has  given  to  him  under 
s.  14  to  try  and  punish  in  cases  of  petty  assault 
and  abuse.  The  authority  given  to  him  by 
s.  14  is  a  judicial  and  not  an  executive  authority. 
S.  6,  therefore,  dtes  not  justify  the  District 
Magistrate  in  atoppirp;  the  judicial  proceeding 
which  is  already  in  progress  before  the  Police 
Patel.  Apart  from  the  power  expressly  con- 
ferred by  the  Act  upon  the  Magistrate  in  that 
connection,  the  only  right  of  superintendence 
over  the  judicial  functions  of  the  Police  Patel 
created  by  the  Village  Police  Act,  is  vesfed  in 
the  High  Court  by  els,  26  and  27  of  the 
Letters  Patent,  hire  DayAL  KanjI,  10  Bom. 
L.R.  630  =  8  Cp. L.J.  141. 

(9)— S5.  6,  15— Paft-Ts  authority  to  summon. 
— A  Police  Patel  has  authority  to  summon  a 
person  to  appear  before  him  in  reference  to  an 
offence  of  which  he  cm  take  cognizance.  If 
the  summons  is  signed  by  the  Patel,  refusal  to 
obey  it  is  an  ofience  under  cl  1  of  s  15  of  the 
Village  Police  Act.  QueeN-EMPRESS  v.  RAT- 
NIA,  Rat.  Un.  Cr.  C.  550  =  Cr.  Rg.  23  of  1891, 
[F  ,  3  Cr.  L.J.  239  =  8  Bom.  L  R.  US.] 

(10)— S.  9— Police  Patel— Not  reporting 
encroachment — Conviction  of  Police  Patel — 
Legality, — The  duty  of  reporting  encroachments 
by  villagers  on  the  put'lic  road  is  not  a  duty 
cast  on  a  Police  Patel  under  Act  VIII  of  1867, 
and  a  conviction  undpr  s.  9  for  not  reporting 
such  a  matter  is  illegal.  REG  v.  UKHA  SAV,  7 
B.  H.C.  Cr.  88. 

(11)— S.  9— See  SANCTION  TO  PROSECUTE 
— CONDITIONS  REQUISITE  FOR  GRANT  OF 
SANCTION,   ETC,  4  B.  357. 

(12)— Ss.  10,  11,  \2— Duties  of  Police  patelin 
cases  of  unnatural  and  sudden  death, — The 
ancient  village  system  of  Police,  regulated 
formerly  by  Reg.  IV  of  1818  and  Reg.  XII  of 
1827  and  now  by  Bombay  Act,  VIII  of  1867, 
remains  unaffected  by  the  Code  of  Criminal 
Procedure,  except  where  the  Code  contains  a 
special  provision.  Under  the  local  law,  the 
Police  patel  has  to  do  much  more  than  merely 
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inform  the  District  Police  under  s.  10  thereof, 
or  under  a.  45  of  the  Code.  Under  8.  10,  he 
has  himself  to  investigate  the  mat^.er  of  a  crime 
and  obtain  all  procurable  evidence.  Under 
s.  11,  if  any  unnatural  or  sudden  death  occur, 
or  any  corpse  be  found,  the  police  patel  shall 
forthwith  assemble  an  inquest  and  investigate 
with  the  panch  the  causes  of  death  and  all  the 
circumstances  of  the  case,  and  make  a  vyritten 
report  of  the  same.  If,  from  the  inquest,  it 
appears  that  the  death  was  unlawfully  caused, 
he  must  give  immediate  notice  to  the  Police 
station,  and,  if  the  state  of  the  corpse  permits, 
he  shall  at  once  forward  it  to  the  Civil  Surge  m 
or  other  appointed  Medical  Ofificer.  Under  s.  12, 
the  Police  patel  can  make  arrests,  and  under 
8.  18,  he  can  take  evidence  on  solemn  afiirma- 
tion  and  hold  searches.  QUEBN-EMPRESS 
V.  Ragho  Mahadu,  19  B.  612.  [R.,  Rat. 
Un.  Cr.  0.  792,    Rat  Uu.  Or.  C.  854.] 

(13)— S.  \\—Duty  of  Police  Patel— Inquest- 
Object  of —  Coroner's  inquest.— The  law,  which 
imposes  on  the  P  ilice  Patel  the  duty  of  holding 
an  inquest  and  arresting  murderers  and  em- 
powers him  to  take  evidence  on  oath,  is 
obviously  intended  to  make  justice  eSectual  by 
means  of  prompt  enquiry  in  the  face  of  ill 
villagers,  and  by  delivery  of  the  verdict  of  men 
not  open  to  the  suspicions  of  undue  zeal  often 
cast  on  the  District  Police.  Like  the  Coroner's 
inquESl,  it  also  records  the  evidence  and 
circumstances  justifying  the  accusation  ot  the 
person  denounced  or  appearing  to  be  the 
murderer.  Like  the  Coroner's  inquest,  it 
saves  the  innocent  from  false  charges,  as  people 
are  not  likely  to  brirg  charges,  against  an 
innocent  man  when  they  h:ive  kapt  silence  at 
the  inquest.  The  inquest  must  be  held  forth- 
with, so  that  all  the  circumstances  of  the 
murder  may  be  reported  forthwith  to  the 
District  Police.  QueenEMPRESS  v.  VASTA 
Jbbhan,  Rat.  Un.  Cc.  C.  740  =  Cr.  Rg.  8  of 
189S. 

(14) -S.  11— See  No.  12,  supra. 

(U-a)-S.  1-2  {\)— Arrest— Bail.-^.  12  (1)  of 
the  Village  Police  Act  authorizes  Police  pitels 
to  arrest  for  "  any  serious  ofience."  The  power 
of  the  Police  to  take  bail  being  regulated  by 
the  Crim.  Pro.  Code,  tbe  Court  cannot  em- 
power a  Police  c^instabie  to  take  bail  for  persons 
sent  to  him  by  Police  patels  under  Act  VIII  of 
1867.  KULLADGHEE  MAGISTRATE'S  LETTER 
No.  444  OF  1869,  Rat.  Un.  Cr.  C,  26  =  Cr.  Rg. 
12-10  1869. 

(15)— S.  12— See  No,  12,  supra, 

(16)— S,  13 -See  FALSE  EVIDENCE,  4  B. 
479. 

(17)— S.  \i~  Term'' assault"  defined.— The 
word  "assault  "  used  in  s.  14,  Bombay  Village 
Police  Act,  is  not  confined  to  the  cttfimtion 
given  in  a.  351,  I. P.O.,  but  means  what  is  col- 
loquially called  an  assault,  namely,  any  unlaw- 
ful  attack  upon   the   person   of   another,    and 
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includes,  therefore,  what  under  the  Penal  Code 
would  amount  to  the  use  of  criminal  force. 
QUKEN- EMPRESS     V.      JAGANNATH      BIJLAD 

Marwadi,  1  Bora,  L.R.  687. 

(18)— S  U— Powers  of  Police  Patel.— XJader 
s.  14  of  the  Bom.  Village  Police  Act,  18G7,  the 
Police  Patel,  on  oonvicting  a  person  of  abuse, 
has  authority  to  punish  him  wi'.h  confinement 
in  the  Village  Chowri  for  a  period  not  exceeding 
24  hours  ;  but  has  no  authority  to  inflict  a 
fine.  QUEEN-EMPRESS  v.  RaGHO  NANASING, 
Rat.  Un.  Cr,  C.  l87  =  Cr.  Rg.  11—1—83. 

(19)— S.  14— See  No.  8,  supra, 

(20)— S.  15— Power  of  Village  Police  Patel  to 
order  hnprisonment  in  default  of  fine  —Penal 
Code,  s.  64 — Bombay  General  Glauses  Act  (III 
of  1886).  s.  12.— A  Vilhge  Police  Patel  has, 
under  s.  15,  jurisdiction  either  to  impose  a 
fine  not  exceeding  Rs.  5  on  a  person  convicted 
by  him  of  theft  under  that  section,  or  to 
confine  him  in  the  villai^e  Chowri  for  a  period 
not  exceeding  for'y-eight  hours,  but  has  no 
jar'sdiction  to  sentence  the  accused  to  confine- 
ment in  default  of  payment  of  fine,  s.  64, 
Penal  Code,  not  being  made  applicable  by  the 
Bombay  General  Clauses  Act  to  proceedings 
under  the  Bombay  Village  Polices  Act.  EM- 
PEP.OR  v  Puna  Laxman  Bhil,  6  Bo«u.  L.R. 
357. 

(21) — S  15 — Police  Patel — Verbal  order  by  a 
Police  Patel  sent  through  a  messenger  asking  a 
■person  to  be  present  before  hivi  personally.— i^ 
verbal  order  sent  through  a  messenger  by  a 
Police  Patel,  under  s  15  of  the  Act,  asking  a 
person  to  present  himself  before  him  to  answer 
an  accusation,  is  not  a  lawful  order  issued  by  the 
Police  Patel    personally  within  the    meaning  of 

s.  15  Emperor  v.  Shivoo  Gowri,  8  Bora. 
L  R.  118  =  3  Or.  L  J.  239.  (Rat.  Un.  Cr.  C. 
550,  P..). 

(22) — S.  15 — Non-cogmzable  offence — PateVs 
authority  to  summm. — A  Police  Patel  has  no 
authoi-ity  to  order  the  accused  to  attend  at 
his  office  in  a  case  of  an  ofience  not  cognizable 
by  him.  Refusal  to  obey  such  an  order  is  not 
an  oSance  under  s.  15  of  thi  Act  QUEEN- 
EMPRESS  v,  Venkatesh,  Rat.  Un.  Cr.  0. 
551  =  Cr.  Rg.  26  of  1891. 

(23) — S.  15 —  Omission  to  obey  Patel' s  order. 
— A  mere  omission,  which  is  not  a  refusal,  to 
obey  a  Police  Patel's  order,  is  not  punishable 
under  s.  15  of  the  Bombay  Village  Police  Act. 
Queen-Empress  v.  Nathu,  Rat.  Un.  Cr.  C. 
Q2i='Cv.  Rg.  49  of  1892. 

(24) — S-  15 — Power  of  Police  Patel  to  order 
removal  of  wood  lying  on  public  road. — A  Police 
Patel  has,  under  the  Bombay  Village  Police 
Act,  no  power  to  order  the  removal  of  a  piece 
of  wood  lying  on  a  public  road  ;  disobedience 
of  such  an  order,  therefore,  is  no  offence  under 
s.  15  of  the  Act.  QueEN-EMPRESS  v.  DAMA 
Ghela,  Rat,  Un.  Cr.  C.  980. 
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3.— Bombay  Acts — continued. 

Act  VIII  of  1867  (Village  Police)— continued. 

(25) — iS.  15  (I)  —  Refusal  to  answer  questions 
— Police  Patel. — The  refusal  to  answer  ques- 
tions put  by  a  Police  Patel  in  a  Criminal  pro- 
ceeding is  not  "  refusal  to  obey  a  lawful  order 
issued  by  a  Police  Patel  personally"  within  the 
meaning  of  s.  15  (I)  of  the  Bombay  Village 
Police  Act.  Queen-Empress  v.  Ravaji, 
Rat.  Un.  Cr.  C  610  =  Cf.  Rg.  30  of  1892. 

(26)— s.  15  — Sefi  Grim.  Pro.  Code,  1898, 
ss.  6,  545,  Rat.  Un.  Cr.  G.  .^l7  =  Cr.  Eg.  2  of 

1887. 

126-a)— 8.  15— See  PENAL  CODE,  s.  64,  6 
Bom.  L.R.  357. 

(26-6)~S.  15— See  No.  9,  supra. 

(27) — Ss.  15  and  16 — Police  Patels — Juris- 
diction to  punish  for  miisance  or  disorderly 
act. — Tha  jurisdiction  to  punish  for  nuisance 
or  disorderly  acts  ungier  s.  16  of  the  Village 
Police  Act,  is  expressly  confined  to  Police  Patels 
duly  empowered  under  s.  15,  cL  1,  and  does  not 
extend  to  their  official  superiors  (the  Magis- 
trates in  charge  of  the  talukas  within  which 
they  are  Patels).  QueeN-EmpRESS  v. 
Hanmanta.  Rat.  Un.  Cr.  C.  196  ^Cr.  Rg.  6-3- 
1884. 

(28)— Ss.  15  and  16  (B)— Refusal  to  serve  at 
inquest — Unyoking  and  feeding  bullocks  on  a 
road,  if  an  offence. — A  refusal  to  serve  on  an 
inquest,  when  called  on  by  a  Police  Patel 
specially  empowered  under  s.  15  of  the  Bombay 
Village  Police  Act,  is  punishable  by  the  Patel 
himself.  The  unyoking  of  bullocks  and  feeding 
them  on  a  road  is  not  punishable  under  s.  16 
(3)  of  the  Act.  QUEEN-EMPRESS  v.  RamA- 
SHETTI,  Rat.  Un.  Cr.  C.  614  =  Cr.  Rg.  35  of 
1892. 

(29)- S.  16  {2)— Offences  re-rivers.— B.  16  (2) 
of  the  Bombay  Village  Police  Act  does  not  apply 
to  offences  regarding  rivers.  QUEEN-EMPRESS 
V.  PUNJA,  Rat.  Un.  Cr.  C.  609  =  Cr.  Rg.  27  of 
1892. 

(30) — S.  16(3) — Nuisance  outside  a  house  — 
Liability  of  the  head. — It  is  a  general  principle 
that  the  head  of  the  house  is  responsible  for 
all  nuisances  which  emanate  from  his  hou.fe. 
Quefn-Empress  v.  Narayan,  Rat.  Un.  Cr. 
C.  338  =  Cr.  Rg.  29  of  1887. 

(31)— S.  IQ  (b)— Refuse  or  filth— Milk  bush. 
—  Milk-bush  put  in  a  river  for  the  purpo-^e  of 
catching  fish  is  not  refuse  or  filth  within  the 
meaning  of  s.  16,  cl.  5  of  the  Village  Police  Act. 
<3ueen-Empress  v.  Dagdu,  Rat.  Un.  Cr. 
C.  379  =  Cr.  Rg.  30  of  1888. 

(32)— S.  16— See  Nos.  27,  28,  supra. 

(33>  — S3.  28,  29— See  MAGISTRATE,  JURIS- 
DICTION OF— General  Jurisdiction,  Rat. 
Un.  Cr.  C.  321  =  Cr.  Rg.  7  of  1887. 

(34)— 8.  29— See  No.  33,  supra. 

(35)--S.  31 — Easing  oiieself  in  a  public  road. 
— To  ease  oneself  close  to  a  public  road  is  not 


3. — Bombay  4c/s~continued. 

Act  VIII   of  1867  (Village  Folice)— concluded. 

an  offence  under  s.  31  of  the  Bombay  Village 
Police  Act,  1867,  unless  the  act  is  committed 
within  sight  of  a  public  road  so  as  to  cause 
obstruntion,  annoyance,  risk,  danger  or  damage 
to  residents  or  passengers.  QUEEN-EMPRESS 
v.  Bhika,  Rat.  Un.  Cr.  C.  161. 

(36) — S  61 — Police— Arrest  without  ivarrant, 
— The  Police  have  no  power  to  arrest  without 
warrant  for  an  offence  under  s.  61  of  the 
Bombay  Village  Police  Act.  QUEENEMPRBSS 
v.  Mehman.  Rat.  Un.Cr.  C.  533  =  Cr.  Rg.  1  of 
1891. 

Act  II  of  1868  (Bombay  Ferries). 

[REP.  IN  PART,  ACT  XII  OP  1873  ;  ACT  II 
OF  1901  ;  BOM,  ACT  III  OF  1886  ;  Rbp.  IN 
PART  (EXCEPT  IN  ADEN  AND  THE  CITY  OF 
BOMBAY),  BOM.  ACT  I  OF  1884.  AMENDED, 
BOM.  ACT  II  OF  1878.] 

(1) — S.  14 — Conviction — Order  for  sale  of 
boat,  under  s.  517,  Grim.  Pro.  Code — Compen- 
sation to  complainant. — When  a  person  is  con- 
victed under  s.  14  of  Bom.  Act  II  of  1863,  it 
is  not  competent  to  a  Magistrate  to  order  sale 
of  the  boat  under  s.  517,  Crim.  Pro.  Code,  and 
to  award  out  of  the  sale-proceeds  compensation 
to  the  complainant  under  s.  545,  Crim.  Pro. 
Code.  Quben-Empress  v.  Beera,  Rat.  Un. 
Cr.  C.  688  =  Cr.  Rg.  10  of  1894. 

(2) — S.  li— Construction. — For  an  offence 
under  s.  14  of  the  Public  Perries  Act,  it  is  not 
necessary  that  both  the  starting  point  and  the 
arriving  point  should  be  within  three  miles  of 
the  ferry.  It  is  onlv  the  latter  which  has  got 
to  be  considered.  QueeN-EMPRESS  v.  Hari 
APPA,  Rat.  Un.  Or.  C  901  =  Cr.  Rg.  10  of  1897. 

Act  IV   of  1858    (City  Surveys  and  Survey 
and  Settlement  Amendment  Act). 

[Rep.  in  part,  act  Xll  of  1873,  Residue 
Rep.  (LOCALLY),  Bom.  Act  V  of  1879J. 

(1)-S.  10— See  BOM.  ACT  VI  OF  1873,  s.  33, 
15  B.  516. 

(2)— 8  12— See  BOM.  ACT  I  OF  1865,  ss.  10, 
14,  Rit.  Un.  Cr.  C.  67  =  Gr,  Rg.  13-11-72. 

(3)— S  14— See  Inspection  of  docu- 
ments, 11  B  H.G.  231. 

Act  III  of  1872  (Bombay  Municipal  Act). 

[Rep.,  Bom.  act  III  of  1838.] 

(1)  -  S.  220,  as  amended  by  Act  IV  of  1878— 
Scope — Poioer  to  order  structural  alteration — 
Contents  of  notice. — Thelegislature,  in  enacting 
s.  220,  could  not  have  intended  and  did  not 
intend,  to  invest  the  Municipal  Commissioner 
with  the  power  of  directing  structural  altera- 
tions. A  notice  requiring  the  owner  of  a  range 
of  buildings  to  provide  ridge  ventilation  is  not 
legal,  and  disobedience  of  such  notice  is  not  an 
offence.  When  a  notice  is  required  by  law,  it 
cannot  prescribe  something  which  the  law  itself 
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3. — Bombay  -4 c/s— continued. 

Act  III  of  1872  (Bombay  Municipal  Act)— c^i. 

does   not  contemplate    or   involve.     EMPRESS 
V.    SADANAND   SHRIKRISHNAJI,    8    B.    151  = 

Rat.  Un.  Gr.  C.  192. 

('2) — S.  225 — Storage  of  wool,  ivithout  li- 
cense.— The  accused  was  charged  with  usiug  a 
pliice  within  the  city  of  Bombay  for  the 
storage  of  wool,  without  a  license  from  the 
Bombay  Municipal  Commissioner,  and  fined 
Es.  10  under  s.  225  of  Bombay  Act  III  of  1872 
as  amended  by  Act  IV  of  1878.  Held,  that, 
notwithstanding  that  there  is  mention  of 
"wool"  for  purposes  of  washing  and  drying 
in  the  first  part  of  tho  section  and  none  later 
on,  the  words  "other  articles"  may  include 
the  case  of  the  storage  of  wool.  QUEEN- 
Empress  V.  CURRIMBHOY,  Rat.  Un.  Cr.  C. 
297  =  Cr.  Rg.  43  of  1S86. 

(3)— S.  226— S''e  ACT  III  OF  1880,  s.  22, 
Rat.  Uu.  Or.  C.  4l3  =  Gr.  Rq;.  80  of  18S8. 

Act  VI  of  1873  (Bom.  District  Municipalities). 

[Rep.,  Bom.  act  III  of  i901.] 

{V—See  Sentence  —  Imprisonment  — 
Imprisonment  in  default  of  payment 
OF  fine  etc  ,  Rat.  Un.  Cr.  Gas.  91  =  Cr.  Rg. 
21-6-1875. 

(2) — S.  3— Building  or  enclosure — Wattle- 
fence. — The  "  building  "  or  "  enclosure  "  re- 
ferred to  in  s.  3  of  the  Bombay  District 
Municipal  Act,  is  of  a  substantial  kind.  A 
mere  wattle-fence  doas  not  fall  within  the 
definition.  In  re  SalOMIBAI,  Rat.  Un.  Cr.  C. 
428  =  Cr.  Rg.  92  of  1888. 

(3) — Ss.  3  and  66 — Term  "place"  explain- 
ed— Market — Selling  '  vegetables. — The  word 
"  place  "  as  defined  in  s.  y  of  the  Act  does  not 
include  a  house  or  an  oia  of  a  house.  Selling 
vegetables  on  the  ota  of  one's  house  is  not 
using  it  as  a  market,  but  only  as  a  tihop,  and 
is  not  an  oflence  under  s.  66.  In  re  the  peti 
tion  of  Raja  Paba  Khoji,  9  B.  272.  [Appl, 
Rat.  Unrep.  Cr.  Gas.  399  ;  B.,  10  M.  216  =  1 
Weir  741,  Rat.  Unrep.  Cr.  Cas.  797  ;  Expl.,  11 
B.  106.] 

(4) — Ss.  11,  26— Police  officer — Suspension — 
Other  employment.  — Thongh.  a  police  officer, 
under  ss.  11  and  26  of  Act  VI  of  1873,  should 
not  engage  himself  in  any  other  employment, 
yet,  there  is  no  objection  to  his  doing  so  for  his 
maintenance  during  his  period  of  suspension, 
till  he  is  restored  to  duty.  REG.  v.  Dosa 
Umar,  Rat.  Un.  Cr.  C.  53  =  Cr.  Rg.  3-8  1871. 

(5)— Ss.  14,  82  —  Bules—"  Payable  in  ad- 
vance"— Meaning. — The  words,  "payable  in 
advance,"  in  r.  1  in  s.  5  of  Appendix  B  to 
the  Rules  framed  under  s.  14  of  the  Bombay 
District  Municipal  Act,  do  not  mean  that  the 
taxes  are  payable  on  the  first  day  of  the  year, 
but  on  demand  at  any  time  of  the  year. 
Queen  EMPRESS  v.  raja  valad  Husen, 
Rat.  Un.  Cr.  C.  868. 


3. — Bombay  /I  c<s— continued. 

Act  VI  of  1873  (Bom.  District  Municipalities) 

— continued. 

(6)— Ss.  21,  27,  cl.  (7)  32— Tax  when  becomes 
payable  —  Besolution  at  a  Municipal  special 
meeting — Permission  of  presiding  authority. — 
A  tax  can  only  be  made  payable  from  the  date 
of  its  levy  being  sanctioned  by  Government 
under  s.  21  of  the  Bombay  District  Municipal 
Act,  and,  under  s.  32,  it  is  payable  duly  at  the 
expiration  of  the  period  for  which  it  is  declared 
payable.  The  liability  to  pay  a  tax  arises  only 
at  the  beginning  of  the  official  year  next  fol- 
lowing the  rule  or  law  sanctioning  it. —  {Per 
Jardme,  J.,  Parsons,  J.  contra).  (7  M.H.C. 
R  249  and  1  M.  158,  B.).  Where  some  indica- 
tion is  given  of  the  business  of  a  Municipal 
special  meeting,  and  a  resolution  ia  passed  at 
such  meeting  where  almost,  all  the  members  of 
the  Council  are  present,  it  must  be  assumed 
that  the  permission  of  the  presiding  authority 
was  expressly  or  tacitly  given.  QUEEN  EM- 
PRESS v.  Ramchandra,  Rat.  Un.  Cr.  C.  574 
=  Cr.  Rg.  39  of  1891. 

(7)— Ss.  23,  35— See  APPEAL— ACTS,  Rat. 
Un.  Cr.  C.  672  =  Cr.  Rg.  37  of  1893. 

(8)~S,  26— S<?e  No.  4,  supra. 

(9)— S,  27— See  No.  6,  supra. 

(10)— S.  32— See  No.  6,  supra. 

(11) — S.  33 — Power  of  Municipality  to  call 
for  sannad  under  City  Survey  Act  (Bombay  Act 
IV  0/ 1868).— Under'cl.  1  of  s.  33  of  Bombay 
Act,  VI  of  1873,  a  Municipality  is  empowered 
before  granting  permission  to  build,  to  call  on 
the  applicant  to  furnish  information  as  to  the 
limits,  design,  and  materials  of  the  proposed 
building.  But  it  is  not  empowered  to  call  for 
any  sinnad  issued  under  s.  10  of  the  City 
Survey  Act  (Bombay  Act  IV  of  1868),  although 
it  may  contain  information  as  to  the  limits 
and  tenure  of  applicants'  holding.  In  re 
Jamna  Das  Dulabdas,  15  B.  5t6.  IF.,  19 
B.  27.] 

(12)— S.  3Z—Act  III  0/  1901.  ss.  48.  96— 
Permission  to  erect  a  building — Condition. — A 
Municipality  in  granting  permission  to  a  per- 
son to  erect  a  building  can  legally  impose  a 
condition  that  he  should  leave  a  gully  of  cer- 
tain dimensions.  MUNICIPALITY  OF  THANA 
V.  Fazal  Karim,  3  Bom.  L.  R.  842.  [F.,  27 
B.  221.] 

(13) — S,  33 — Be-building  on  old  foundations 
without  notice  to  Municipality. — A  person  who, 
without  giving  notice  lo  the  Municipality, 
merely  ro-erects  on  the  same  foundation  the 
part  of  a  wall  which  has  fallen  down,  does  not 
contravene  the  provisions  of  s.  33  of  the  Act, 
as  he  does  not,  by  so  re-erecting  it,  begin  to 
erect  any  building  or  to  alter  externally  or  to 
add  to  any  existing  building  within  the  mean- 
ing of  that  section.  QueENEMPRESS  v. 
Tippana.  Rat.  Un.  Cr.  C.  402  =  Cr.  Rg.  63  of 
1888.  [B.,  35  B.  236  =  12  Bom.  L.R.  1060  = 
12  Cr.  L.  J.  1  =  8  Ind.  Cas.  1050.] 
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Act  YI  of  1873  (Bom.  District  Municipalities) 

—  continued. 

(14) — S.  33 — Re-erection  of  fallen  wall  on 
same  foundation. — Tiie  re-erection  on  the  same 
foundatioQ  of  a  wall  which  has  fallen  down  is 
not  an  ofience  under  s.  33.  QueeN-EMPRESS 
V.  Umar  Jamal,  Rat.  Un.  Cr.  C  932. 

(15)— S.  ^Z— Extended  doorstep.—A  katta, 
which  is  permanent  in  character  and  which 
serves  as  a  broad  extended  door-step  or  raised 
platform  in  communication  with  the  road,  is 
an  addition  to  the  existing  building  within  the 
meaning  of  cl.  1,  s.  33  ot  the  Bombay  District 
Municipal  Act.  In  re  Devendrappa,  Rat. 
Un.  Cr.  C.  483=^ Cr.  Rg.  il  of  1889. 

(16)  — S.  S3— Wall— Bamboo  fence.— lb  is  a 
question  whether  a  bamboo  fence  can  be  pro- 
perly described  as  a  wall  so  as  to  come  within 
the  terms  of  s.  33,  Bombay  Act  VI  of  1873. 
<5uEEN  Empress  v.  Umar  jamal,  Rat.  Un. 
Cr.  C.  932. 

(17) — S-  33  (1) — "  Building" — Reed  fencing. 
— A  karvi  or  reed  fencing  is  not  a  building 
within  the  meaning  of  s.  33  (1)  of  the  Bombay 
District  Municipal  Act.  1873.  QUEEN-EM- 
PRESS  V.  JANARDHAN,  Rat.  Un.  Cr.  C.  145. 

(18)— S.  33  (2)— Scope.— The  effect  of  ol.  2 
of  8.  33  which  permits  a  person  to  erect  the 
building,  of  which  he  has  given  notice,  if, 
within  the  period  prescribed,  the  Municipality 
has  failed  to  issue  written  orders,  is  by  implica- 
tion to  prohibit  the  erection  of  any  building 
within  such  period,  unless  in  the  meantime 
written  orders  have  been  passed.  QUEEN- 
Empress  v.  Ganpatram,  Rat.  Un.  Cr.  C. 
657  =  Cr.  Rg.  22  of  1893. 

(19) — S.  33  {S)— Order  under  the  section — 
Non-compliance— Dzity  of  Magistrate — In  deal- 
ing with  a  case  of  non-compliance  with  a  legal 
order  made  by  a  Municipality,  under  s.  33  (3) 
of  the  Bombay  District  Municipal  Act,  a 
Magistrate  has  no  right  to  review  the  order 
from  the  stand-point  of  its  propriety,  and  to 
consider  what  kind  of  structure  would  be  sufifi- 
cieut  for  the  purpose  in  viev?.  QUEEN-Em- 
PRESS  v.  MORU,  Rat.  Ua.  Cr.  C.  3lO  =  Cr.  Rg. 
63  of  1886. 

(20)— Ss.  33  (2),  39  (2)— Plan  of  building- 
Objection  to  site  of  privy— Building  -piivy  on 
the  site  proposed  by  applicant  after  one  month. 
— The  accused  gave  a  notice  to  the  Bandera 
Municipality,  under  s.  33  of  the  Bombay 
District  Municipal  Act,  of  his  intention  to  build 
a  house  and  submitted  a  plan  of  the  proposed 
building.  The  Municipality  replied  that  the 
site  for  the  privy  shown  in  the  plan  was 
objectionable,  and  that  the  plan  was,  therefore, 
returned  with  a  view  to  an  amended  one  being 
submitted.  The  accused  built  a  privy  on  the 
proposed  site  after  one  month  had  expired. 
Held  that  the  action  of  the  accused  in  building 
the  privy  came  within  the  words  of  the  penal 
clause  of  s.  39  (2)  of  the  Act,  as  there  was  the 
construction  of  a  privy,  which  was,  as  regards 
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Act  YI  of  1873  (Bom.  District  Municipalities) 

— contimied. 

its  site,  contrary  to  the  directions  of  the 
Municipality,  and  that  the  action  of  the  accused 
properly  came  within  the  mischief  at  which 
s.  39  ('2)  strikes.  QUEEN  EMPRESS  v.  HARI- 
KISONDAS  Narotamdas,  Rat.  Un.  Cr.  C.  819 
=  Cr.  Rg.  65  of  1895. 

(21)— Ss.  33,  74 — External  alteration,  what 
amounts  to. — Opening  a  new  external  door  is 
an  external  alteration  of  the  building  in  which 
the  door  is  opened,  and  such  an  act  done  with- 
out notice  to  the  Municipality,  contemplated 
by  s.  33  of  Bombay  Act  VI  of  1878,  is  an  offence 
punishable  under  s.  74  of  the  Act.  But  where 
such  an  act  does  not  cause  any  inconvenience 
to  anybody,  a  nominal  fine  is  an  adequate 
punishment.  QueenEMPRESS  v.  GUJRIA, 
9  B.  568.     t^M  2  Bom.  L.R.  572.] 

(22)— Ss.  33,  li— Permission  to  build- 
Exceeding  time  allowed. — The  accused  obtained 
permission  from  the  Surat  Municipality  to  make 
some  alterations  in  his  house  under  a  razachilti, 
dated  I2th  May,  1892,  which  allowed  him  a 
year  in  which  to  carry  out  his  work.  There 
was  no  bye-law  under  s.  33  of  the  District 
Municipal  Act,  providing  a  period  within  which 
works  were  to  be  carried  on.  Held  that  the 
accused  could  not  be  convicted  of  an  offence 
under  ss.  33  and  74  for  having  exceeded  the 
period  of  one  year.  QUEEN-EMPRESS  v. 
THAKORDAS,  Rat.  Un.  Cr,  C.  684  =  Cr.  Rg.  52 
of  1893. 

(23)— S.  35 -See  No.  7,  supra. 

(24) — S.  36 — Omission  to  have  printed  copies 
of  rules  m  vernacular — Act  II  of  1884.— The 
omission  by  a  District  Municipality  to  keep 
printed  copies  of  the  rules  in  the  vernacular  for 
sale,  as  required  by  s.  36  of  the  Municipal  Act, 
does  not  affect  the  validity  of  the  rules. 
Queen-Empress  V,  Bahadar  Shah,  Rat. 
lin.  Cr.  C.  615  =  Cr.  Rg.  37  of  1892. 

(25)— Ss.  36,  39,  li- Notice  issued  tinder  s.  36 
or  s.  39  (I) — Non-compliance,  whether  punish- 
able. —  G\a,\ise  1  ot  s,  74  of  Bombay  Act  VI  of 
1873  applies  only  to  the  second  clause  of  s,  39. 
Non-compliance  with  a  notice  issued  under 
s.  36,  or  s.  39  (1)  is  not,  therefore,  punishable 
under  the  Act,  as  s.  74  (1),  does  not  apply  to 
either  of  these  provisions.  In  re  Tukaram 
VITHAL,  2  B.  527. 

(26)— S.  39— See  Ncs.  20,  25,  supra. 

(27)—  Ss.  89  and  74—  Notice—  Owner.— 
Where  a  notice  requiring  the  owner  of  a  house 
to  whitewash  the  privy  was  received  aud  the  re- 
ceipt signed  by  his  nephew,  held,  that  the  ne- 
phew could  not  be  convicted  for  not  having 
complied  with  the  notice,  as  the  Municipal  Act 
concerned  itself  only  with  the  owner  of  the 
house.  Queen-Empress  v.  Nathubhai 
Nahalchand,  Rat.  Un.  Cr.  C.  973  =  Cr.  Rg. 
28  of  1898. 
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(28) — S.  iQ— Trial  for  an  offence  under  the 
section  in  the  absence  of  the  accused — Criin. 
Fro.  Code  (1882),  ss.  4,  205. — A  woman  was 
charged  with  causing  obstruction,  under  s.  48 
of  Bom.  Ac5t  VI  of  1873.  In  her  absence,  her 
mother-in-law  appeared  in  Court  on  her  behalf 
and  the  Magistrate  proceeded  with  the  case  and 
convicted  her.  Held,  that  the  conviction  waa 
wrong,  as  the  accused  was  neither  present,  nor 
duly  represented  in  the  case  by  a  pleader. 
Queen  Empress  V.  Vithi,  Rat.  Uo.'Cr.  C, 
205  =  Cr.  Rg.  7-8  1884. 

(29) — S.  48 — Re-erection  of  old  structure. — 
The  words  used  in  s.  48  of  Bombay  Act.  VI  of 
1873.  should  be  so  construed  as  referring  to 
the  erection  of  a  thing  for  the  first  time,  and 
not  to  the  simple  re-erection  of  an  old  structure 
which  had  been  taken  down  for  a  temporary 
purpose  only.  Kala  GOVIND  v.  MUNICIPA- 
LITY OF  THANA,  13  B.  248. 

(30)— Ss.  48,  74 — Allowing  carriage  2uit]i  horses 
to  stand  on  public  road  — Object  of  Municipal 
Act  and  natters  of  sentences. — As  a  carriage 
with  horses  is  not  one  of  the  things  contempla- 
ted in  s.  48  of  the  Bombay  District  Municipal 
Act,  a  person  cannot  be  convicted,  under  ss.  48 
and  74,  of  causing  obstruction  to  passers-by  in 
having  allowed  his  carriage  to  stand  half  an 
hour  ma  public  street.  QUEEN-EMPRESS  v. 
Ladba,  Rat.  Ua.  Cr.  C.  324  =  Cr.  Rg.  11  of 
1887. 

(31)— Ss.  48,  li— Object  of  Municipal  Act  and 
se7ite?ices  under  the  Act, — The  Municipal  Act  is 
intended  to  check  many  ofiences  petty  in  their 
nature,  but  which  may  cause  grievous  injury 
to  the  neighbourhood  as  by  facilitating  fires  or 
serious  annoyance  when  a  householder  blocks 
a  street.  The  sentence  passed  ought  to  be  not 
only  punitive  but  also  deterrent,  and  the  fine 
should  also  bear  some  proportion  to  the  amount 
awardable  at  law.  QUEEN-EMPRESS  v.  Jam- 
NADAS,  Rat.  Ua.  Cr.  C.  719  =  Cr.  R^.  45  of 
1894. 

(32) — Ss.  51,  74 — Conviction  under  s,  51 — 
Appeal. — Where  a  second  class  Magistrate  has 
dealt  with  a  case  as  a  Magistrate  and  convicted 
the  accused  under  s.  51  of  Bombay  Act  VI  of 
1873,  and  sentenced  him  to  pay  a  penalty 
under  s.  74,  the  District  Magistrate  should  not 
refuse  to  hear  an  appeal  from  the  conviction 
and  sentence.  If  the  conviction  does  not  pro- 
perly fall  within  s.  51,  that  is  a  ground  for 
reversing  it  and  not  for  refusing  to  entertain 
the  appeal.  In  re  KarunARAM,  Rat,  Ua.  Cr. 
C.  363  =  Cr.  Rg,  6  of  1888. 

(33) — S.  53 — Obeying  calls  of  nature — Street, 
— To  obey  the  calls  of  nature  elsewhere  than  in 
a  street  is  not  an  ofience  under  s.  53  of  the 
Bombay  District  Municipal  Act.  QUEEN- 
Empress  v.  Digambur,  Rat.  Ua.  Cr.  C.  507 
=  Cr,  Rg.  24  of  1890. 

(34) — S.  53— Diri — Bach  of  house. — A  person 
cannot  be  convicted  under  s.  53  of  the  Bombay 
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District  Municipal  Act  for  depositing  dirt  at 
the  back  of  his  house,  since  it  is  not  "  a  street, 
public  quarry,  jetty  or  landing  place,  or  any 
part  of  the  seashore  or  bank  of  a  tidal  river," 
as  described  in  the  section.  Queen-EmpresS 
V.  SHAM,  Rat.  Ur.  Cr.  C.  477  =  Cr.  Rg.  37  of 
1889. 

(35) — S.  53  (1) — Cattle— Members  of  family. 
— Cattle  are  not  members  of  a  family  or 
household  within  the  meaning  of  s.  53  (I)  of 
the  Bombay  District  Municipal  Act;  and  a 
person  cannot  be  convicted  of  an  ofienoa 
under  cl.  2  of  the  section  for  tying  his  bullock 
near  the  street  gutter  so  as  to  allow  the  dung, 
etc.,  to  drop  there.  QueenEMPRESS  v. 
Hari  Khusal,  Rat.  Un.  Cr.  C.  4l2  =  Cr.  Rg. 
78  of  1888. 

(36) — S.  54 — Offensive  water,  what  amounts 
to. —  The  word  "  offanswe  "  in  s.  54  doe.^  not 
include  mere  waste  or  dirty  water.  A  person, 
therefore,  who  allows  mere  waste  or  dirty  watec 
to  pass  to  the  public  street  is  not  liable  to  the 
penalty  under  s.  54  of  the  Act.  In  re  GULAB- 
DAS  BhaIDAS.  20  B.  83.  [D.,  30  B.  558  =  8 
Bom.  L.R.  457  =  4  Cr.L.J.  23.] 

(37) — S.  61 — Washing  dirty  clothes  in  a  river, 
— A  person  cannot  be  couvicied  under  s.  61  of 
the  Bombay  District  Municipal  Act,  on  ac- 
count of  his  wife  having  washed  some  dirty 
cloths  in  a  river,  without  finding  (1)  that  the 
river  in  question  was  a  stream,  etc.,  belonging 
to  the  Manioipality,  or  (2)  that  the  accused 
caused  clothes  to  be  washed  by  his  wife  in  such 
stream,  if  it  appeared  that  he  had  simply  told 
his  wife  to  wash  the  clothes,  without  saying 
where  they  were  to  be  washed.  QUEEN- 
Empress  v.  Pateh  Mahomed,  Rat.  Un.  Cr. 
G.  3g9  =  Cr.  Rg.  59  of  1888. 

(38)  —  S.  66 — Sale  of  fruits  in  private  shop — 
Mar/cei.- What  the  Maoicipality  have  author- 
ity to  direct  under  s.  66  of  Bombay  Act  VI  of 
1873  is,  that  no  place,  other  than  the  Municipal 
markets  or  other  places  licensed  as  markets, 
should  be  used  by  anybody  as  a  market.  They 
have  no  authority  to  issue  a  notification  affect- 
ing other  places  which  may  be  used  for  selling 
vegetables,  etc.,  otherwise  than  qs  a  market. 
Tae  act  of  selling  fruits  withoat  a  license  in  a 
private  shop  within  six  hundred  yards  of  the 
Municipal  market,  even  it  it  could  be  held  to 
be  using  the  shop  as  a  market,  is  not  a  violation 
of  the  provisions  of  s.  66,  as  the  section  con- 
tains nothing  to  warrant  the  inclusion  of  the 
case  of  fruit  selling  within  it.  The  Municipality 
of  Ahmedabad  issued  a  notification  to  the  effect 
that  no  one  was  to  use,  within  sir  hundred 
yards  of  the  Municipal  market,  any  place  as  a 
market,  and  that,  if  any  one  acted  in  contraven- 
tion of  this  notification,  he  would  be  dealt  with 
according  to  law.  Held,  that  if  the  prohibition 
of  the  Municipality  was  meant  to  affect  the 
private  rights  of  persons  to  use  their  own  places 
for  selling  any  commodity,  that  would  amount 
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to  an  excess  of  the  authority  conferred  by  the 
Bombay  Municipal  Act.  lAp-pl,,  10  M.  216  = 
1  Weir  743  ;  R.,  Rat.  Un"  Cr.  C.  797.]  To 
constitute  the  use  of  a  place  as  a  market  so  as 
to  interfere  with  any  other  market,  it  is  not 
sufficient  that  it  is  used  as  a  shop,  but  there 
must  be,  something  in  addition  to  show  that 
there  has  been  a  disturbance  of  the  market 
rights.  QUBEN-EMPBESS  v.  Magan  Har- 
JIVAN,  11  B.  106.  (9  B.  272,  Exvl.  ;  49  L.J. 
Q  B.  144;  L.R.  22  Ch.  Div.  287,  F.).  [Ap-pl., 
10  M.  216=1  Weir  741;  R.,  Rat.  Un.  Rep.  Cr. 
Cas.  797,  U.B.R.  1903,  Municipal,  p.  1.] 

(39)— S.  66 — Selling  fish  on  roadside. — A 
person  who  sold  a  small  quantity  of  fish  on  the 
roadside  on  her  way  to  the  market  cannot  be 
convicted  under  s.  66  of  the  Bombay  District 
Municipal  Act,  where  it  did  not  appear  that 
the  Municipality  had  issued  an  order  that  no 
place  except  the  hcensfd  one  should  be  used  as 
a  market.  Queen-Empress  v.  Santu,  Rat. 
Un.  Cf.  C.  606  =  Cr.  Rg.  24  of  1892. 

(40) — S-  66 — Slough(e7--]ioHsef  luhat  amounts 
to. — A  person  who  kills  a  goat  in  his  own  house 
for  his  own  consumption  cannot  be  said  to  use 
the  place  as  a  plaugbter-house  within  the 
meaning  of  s.  66,  Bombay  District  Municioal 
Act.  Queen  Empress  v.  Bhiva,  Rat.  Un. 
Cp.  C.  399. 

(41)— S.  66— See  No.  3,  supra. 

(42)— Ss.  66  and  67  {2)— Selling  meat  at  one's 
own  house  and  at  another's  platform — License, 
— The  selling  ot  meat  in  one's  own  house  would 
not,  but  the  selling  of  meat  on  another  person's 
platform  abutting  on  a  public  road  would  be  an 
offence  under  s.  67  of  the  Bombay  District 
Municipal  Act,  1873.  QUEEN-EmpRESS  v. 
Rajya,  Rat.  Un.  Cr.  C.  209 

(43) — S.  67  (2)— SeZiiK<7  meat  in  one's  own 
house. — A  person  selling  meat  not  in  a  public 
market,  but  at  bis  house  without  permission 
or  license  from  the  Municipality,  cannot  be 
punished  under  s.  fi7  (2i.  QueEN-EMPRESS  v. 
Lakshman,  Rat,  Un.  Cr.  C.  397  =  Cr.  Rg.  57 
of  1888. 

(44)— S.  67— See  No.  42,  supra. 

(45)— S.  m—Crim.  Pro.  Code  (1882),  s.  29— 
Jurisdiction  of  Third  Class  Magistrate. — S.  68 
of  the  Bombay  District  Municipal  Act  makes 
the  offender  liable  to  the  penalty  provided  by 
s.  273,  I.  P.  C.  A  Magistrate  of  the  Third 
Class  has  under  s.  29,  Crim.  Pro.  Code,  juris- 
diction to  try  an  offence  under  s.  68  of  Bom. 
Act  VI  of  1873.  Queen- EMPRESS  v.  Naran 
NARSING,  Rat.  Un.  Cr.  C.  763  =  Cr.  Rg.  24  of 
1895. 

(46)— Ss.  69,  14:— Order  against  future  con- 
tinuance of  offence.— An  order  cannot  be  made 
under  s.  74  (2)  in  respect  of  a  possible  future 
continuance  of  the  offence  for  which  an  accus- 
ed person  has  been  punished  under  cl,  (c)   of 
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the  section.  In  respect  of  any  such  offence, 
a  fresh  prosecution  is  necessary.  QUEEN- 
Empress  V,  Bawaji,  Rat.  Un.Cr.  C.  396  =  Cr. 
Rg.  55  of  1888. 

(47)— S.  10— Act  II  0/  1884.  s.  3^—Byelaw 
prohibiting  sale  of  fish  or  meat  outside  market. 
— A  bye-law  prohibiting  the  sale  of  fish  cr  meat 
outside  the  market,  purporting  to  be  made  by  a 
Municipality  under  repealed  s.  70  of  Act  VI  of 
1873,  is  ultra  vires  of  that  section  and  also  of 
s,  33  of  Act  II  of  1884.  The  bye-law  cannot 
be  treated  as  a  direction  under  s.  66  (1),  direct- 
ing that  no  place  shall  be  used  as  a  market,  as 
it  does  not  allude  to  any  such  use,  there  being, 
no  evidence  that  the  road  in  question  on  which 
fish  were  sold  was  used  as  a  market.  QUEEN- 
Empress  v.  Gooki,  Rat.  Un,  Cr  C.  797  =  Cr. 
Rg.  55  of  1895.  [R..  14  Cr.L.J.  432  =  20  Ind. 
Cas.  416  =  7  L.B.R.  26.] 

(48) — S.  72 — Duty  of  giving  information  as  to 
birth  of  child, — The  duty  of  giving  information 
to  the  Municipality  about  the  birth  of  a  child 
is  imposed  on  the  parent  or  guardian  of  a  child, 
or  in  the  case  of  the  death,  illness  or=  inability 
of  the  parent  or  guardian,  on  the  occupant  of 
the  bouse  in  which  the  child  is  born,  and  not 
on  the  servant  of  such  occupant.  QUEEN- 
Empress  v.  Govinda,  Rat.  Un.  Cr.  C.  373  = 
Cr.  Rg.  20  of  1888. 

(49) — S.  73 — Scope — Power  to  interdict  caste- 
feast  on  the  outbreak  of  cholera. — S.  73  of  the 
Bombay  Municipal  Act  (VI  of  1873)  empowers 
any  Municipality  "thieatened  or  visited  with 
an  outbreak  of  any  epidemic  disease,"  "to  take 
such  measures  as  may  be  deemed  necessary  to 
prevent,  meet,  mitigate  or  suppress  any  such 
outbreak,"  with  the  previous  sanction  of  the 
Governor  in  Council  or  any  cflficer  authorized 
by  him.  The  words  "  take  such  measures,  etc." 
imply  in  themselves  something  actively  to  be 
done  by  the  Municipality,  rather  than  any 
limitation  to  be  imposed  on  the  private  rights 
of  citizens  in  their  relations  of  daily  life. 
Special  measures  for  the  health  of  the  town — 
such  as  sulphur  fumigation,  daily  flushing  of 
sewers,  insistence  on  good  house  sanitation, 
isolation  of  infected  districts  a  d  other  similar 
steps  to  be  taken  by  the  authorities  themselves 
come  naturally  within  the  meaning  of  the  terms 
of  the  section.  Under  that  section,  a  Munici- 
pality cannot  prohibit  the  giving  of  caste- 
dinners  within  Municipal  limits  when  more 
than  thirty  persons  are  to  assemble.  A  person 
disobeying  such  an  order  cannot  be  convicted 
under  s.  188,  I.P.G.  The  Court  ought  not  to 
strain  an  act  in  favour  cf  an  interference  with 
private  rights  which  is  not  justified  by  the 
primary  sense  of  the  language.  QUEEN- 
EMPRESS  v.  HarI  LaL,  14  B.  180, 

(50)— S.  74— Crim.  Pro,  Code  (1898),  s.  245 
—  Sentence  must  follow  conviction- — A  Magis- 
trate, proceeding  under  s.  74  of  the  Bombay 
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District  Municipal  Act,  is  bound  by  the  provi- 
sions of  g.  245,  Grim.  Pro.  Code.  QUEEN- 
Empress  v.  Hanmantdas,  2  Bom.  L.R.  611. 

(51)— S.  Ti—See  Nos.  21,  •22,  25,  27,  30,  31, 
32,  46,  siipra. 

(51-a) — S.  82 — Right  of  private  person  to  com- 
plain.— S.  82  of  the  Bombay  District  Munici- 
pal Act  does  not  prevent  a  private  person  from 
making  a  complaint  to  a  Magistrate  where  an 
offensive  liquid  was  allowed  to  flow  from  the 
premises  of  the  accused  into  the  street  without 
the  permission  required  by  s.  54.  QUEEN- 
Empress  v.  Bai  Rbva,  Rat.  Un.  Cr.  C.  630. 
(Rat.  Un.  Or.  Cas.  355,  F.) 

(52)— S.  32— See  Crim.  PRO.  CODE  1898, 
s.  190,  Rat.  Un.  Cr.  C.  355  =  Cr.Rg.  44  of  1687. 

(53)— S.  82— See  No.  5,  supra. 

(54)— Ss.  82,  84 -Bow.  Act  TI  of  1884,  s.  49  (i) 
— Failure  to  pay  arrears  of  tax  — Offence — 
Time, — The  efiect  of  the  amendment  of  s.  84  of 
Bom.  Act  VI  of  1873  by  s.  49  (i)  of  Bom.  Act. 
II  of  1884,  is  to  make  a  failure  to  pay  arrears  of 
taxes  an  offence  under  s.  82  of  the  former  Act. 
An  information  of  such  failure  laid  before  a 
Magistrate,  though  not  asking  for  imposition 
of  penalty,  must  be  laid  within  three  months 
after  the  date  when  the  taxes  were  due  and  not 
paid.  In  re  Karunashanker,  Rat.  Un.  Cr. 
C.  420  =  Cr.  Rg.  86  of  1888.  [R.,  30  B.  241  =  7 
Bom.  L.R.  951.] 

(55) — S.  84 — Scope  of. — The  sums  that  may 
be  due  under  a  contract  to  collect  a  tax  due  to 
a  Municipality  do  not  come  within  any  of  the 
matters  provided  for  by  s.  84  of  the  Bombay 
District  Municipal  Act.  In  re  JAGU  SANTRAM, 
22  B.  709.  [F.,  26  M.  475  =  1  Weir  752; 
R.,  130  P.L.R.  1903  =  23  P.R.  1903,  Cr.] 

(56) — S.84 — Proceedings  under  section ,  nature 
of — Scope.  —Proceedings  before  a  Magistrate 
under  s.  84  of  Bombay  Act,  VI  of  1873,  are 
criminal  prosecutions.  Such  prosecutions  must 
be  conducted  according  to  the  rules  applicable 
to  summary  trials  prescribed  in  Ch.  XXII  of 
the  Code  The  Magistrate  is  bound,  therefore, 
before  sentencing  a  defaulter  to  pay  a  rate,  to 
satisfy  himself  as  to  the  extent  of  his  legal 
liability.  MUNICIPALITY  OP  AHMED.^BAD  v. 
JUMNA  PUNJA,  17  B.  731.  [F.,  Rat.  Un.  Cr. 
C.  559,  30  B.  241  =  7  Bom.  L.R.  951;  Appr., 
and  £).,  23B.  446;  JR.,  109  P.L.R.  1909  =  23 
P.W.R.  1909;  D.,  22  A.  111.] 

(57) — S.  84 — Power  of  Magistrate  to  impose 
penalty. — Although  under  s.  84  of  the  Bombay 
District  Municipal  Act,  a  Magistrate  has  power 
to  inflict,  in  addition  to  arrears  of  cess  or  other 
taxes,  a  penalty,  not  exceeding  in  any  case  one- 
fourth  of  such  arrears,  he  has  no  power  to  levy 
any  penalty  computed  as  an  addition  to  the 
expenses.  Queen-Empress  v.  Syed  MAHOM- 
ED, Rat.  Un.  Cr.  C.  692  =  Cr.  Rg.  19  of  1894. 
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(58) — S.  84:— Liability  to  penally  onnon-pay- 
ment  of  taxes— Penalty,  meaning  of  the  ivord— 
Imprisonment  in  default — PenalCode,  ss.  40,  04. 
— As  non-piyment  of  Municipal  taxes  entails 
liability  to  a  penalty,  it  appears  to  be  an  offence 
under  s.  40,  I.P.C.  There  is  no  distinction 
between  the  word  "  penalty"  in  the  Bombay 
District  Municipal  Act  and  the  word  "  fine"  in 
s.  64,  I.P.C.  The  word  penalty  is  used  in  many 
places  in  the  Municipal  Act  as  equivalent  to  a 
fine  or  pecuniary  punishment  for  an  offence. 
Imprisonment  can,  therefore,  be  awarded  in 
default  of  payment  of  the  penalty,  hi  re 
Lakmia,  18  B.  400. 

(59)  —  S.  Qi— Penalty  in  addition  to  arrears  of 
rent, — S.  84  of  the  Bombay  District  Municipal 
Act  allows  penalties  to  be  imposed  in  addition 
to  arrears  of  cesses  or  other  taxes,  but  it  does 
not  provide  for  the  imposition  of  a  penalty  in 
addition  to  arrears  of  rent.  In  re  RiNGU,  22  B. 
708. 

(60)— S.  M— Fine— Payment  of  rent. — 8.84 
of  the  Bombay  District  Municipal  Act  does  not 
permit  a  Magistrate  to  impose  a  fine  in  addition 
to  the  payment  of  arrears  of  rent.  QUEEN 
Empress  v.  Pandu  Mahadu,  2  Bom.  L.R. 
674. 

(61) — S.  Qi— Non-payment  of  house-tax— Fine 
—  Penalty  —  Process  fee — Arrears  of  rent  — 
Want  of  rules  07i  the  subject. — The  accused 
was  convicted  under  s.  84  for  non-payment  of 
house-tax,  and  ordered  to  pay  Rs.  10  for  house- 
tax,  and  a  fine  of  Rs.  2-8-0  and  one  anna  as 
process  fee,  but  it  appeared  that  there  was  no 
rule  on  the  subject  framed  by  the  Municipality. 
Held,  ordering  the  return  of  the  penalty  and 
the  tax  levied,  that,  as  admittedly  the  Munici- 
pality had  not  framed  a  rule  for  the  sanction  of 
Government  as  required  by  the  Acts,  and  as 
nothing  has  been  submitted  to  Government, 
except  some  general  proposals  sent  up  by  the 
Collector,  the  conviction  was  illegal.  QUEEN- 
Empress  v.  Lakshman,  Rat.  Ua.  Cr.C.  694  = 
Cr.  Rg.  21  of  1894. 

(62)— S.  8i— Octroi  duties  on  certain  articles 
luithin  Municipal'limits. — A  certain  Municipa- 
lity passed  a  rule  or  bye-law  imposing  an  octroi 
duty  on  certain  articles  when  imported  within 
Municipal  limits.  Where  goods  merely  passed 
through  the  Municipal  limits  in  the  course  of 
transit  to  Bombay,  held,  that  the  goods  were 
imported,  within  the  meaning  of  the  section, 
and  were  liable  to  the  duty.  The  only  remedy 
was  to  claim  a  refund  of  the  duty  paid.  In  re 
RAHIMU  BHANJI,  22  B.  843, 

(63)— S.  84 — Annual  lelting-value  of  house 
made  by  Municipality— Jurisdiction  of  Magis- 
trates.— By  the  rules  Iramed  under  the  Bombay 
District  Municipal  Act,  the  Municipality  is 
empowered  to  levy  house-tax  on  a  certain  scale 
according  to  the  annual  letting-value  of  the 
house.  The  "  letting  value  "  is  defined  to  mean 
the  annual  rent  for  which  the  house  might  be 
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3. — Bombay  /4c/s— continued. 

Act  ¥1  of  1873  (Bom.  District  Manicipalities) 

•^continued, 

reasonably  expected  to  let  from  year  to  year,  if 
the  tenants  were  liable  for  all  repairs  ;  and  r.  3 
provides  that  an  estimate  of  the  annual 
letting-value  of  each  house  shall  be  made  by 
the  Managing  Committee  and  published  not 
later  than  the  15th  March  in  each  year,  and 
that  applications  for  the  reduction  of  the 
estimate  by  persons  made  liable  may  be  present- 
ed to,  and  shall  be  disposed  of  by  the  Managing 
Committee.  Held,  that  the  Magistrate  should 
accept  as  conclusive  the  amount  found  by  the 
Managing  Committee  to  be  the  letting-value  of 
the  house  and  to  hold  the  legal  liability  of  the 
accused  to  pay  the  tax  based  on  this  amount  to 
be  proved.  He  has  no  power  to  review  the 
decision  of  the  Managing  Committee  and  reverse 
it  on  fresh  evidence  taken  before  himself. 
MUNICIPALITy  OF  Wai  V.  Krishnaji  Gan- 
GADAR.  23  B.  446.  [Appl.,  24  B.  607  ;  B.,  35 
0.  859  =  12  C.W.N.  709  =  7  C.L.J.  631.] 

(54) — 5.  84 — Pendency  of  -prosecution  under 
the  old  Act,  how  affected  by  the  passing  of  the  new 
^ct— General  Clauses  Act,  Bombay  Act  HI  of  i 
1886,  s.  8— Bombay  Act  HI  of  1901,  s.  2  (1)  (a), 
(j,)_ —  A  Municipality  instituted  proceedings 
underBDmbiy  Act  VI  of  1873.  During  the  pen- 
dency of  the  proceedings,  the  Act  was  repealed 
and  replaced  by  Act  III  of  1901.  The  Magistrate, 
thereupon,  acquitted  the  accused  on  the  ground 
that,  under  the  new  Act,  he  had  no  jurisdiction 
to  dispose  of  the  complaint.  Held,  reversing 
the  order  and  dirrcting  the  Magistrate  to  re- 
hear the  complaint,  that,  in  the  absence  of  any 
contrary  intention  in  the  new  Act,  the  repeal 
of  the  old  Act  could  not  be  deemed  to  affsct 
any  proceedings  commenced  before  the  new  Act 
came  into  force  ;  that  the  Magistrate  was  bound 
to  conclude  the  proseedings  which  had  already 
been  instituted  before  him  under  the  old  Act, 
and  that  he  could  not  disclaimj'urisdiction,  be- 
cause the  procedure  laid  down  for  proceedings 
instituted  under  the  old  Act  was  entirely 
diSerent.  MUKUND  RAMCHANDRA  KarKUN 
V.  Ladu  Govind  Pednekar,  3  Bom.L.R. 
584. 

(65)— S.  Bi— Entries  in  shipping  bills  and 
manifests  —k  person  who  imports  timber  by 
sea  into  a  Municipal  District  is  not  bound  by 
the  entries  in  shipping  bills  and  manifests  as 
to  its  weight  and  measurement,  for  the  purpose 
of  calculating  the  duty  payable.  He  may 
dispute  them  and  is  entitled  to  demand  a  fresh 
weighment,  but,  if  he  does  not  do  so  and  fails 
to  prove  their  incorrectness,  he  is  bound  by  the 
entries.  QUEEN-EMPRESS  v.  RAMCHANDRA, 
Rat.  Un.  Cr.  C.  541  =  Cr.  Rg.  15  of  1891. 

(66)— S.  Si— Jurisdiction  of  Magistrate  to 
inquire  into  correctness  of  cess  claimed. — In  a 
prosecution  under  s.  84  of  the  Bombay  District 
Mun'cipal  Act  for  recovery  of  a  tax,  the  Magis- 
trate has  jurisdiction  to  determine  whether  the 
amount  claimed  is  correct  and  to  inquire  into 
all  the  conditions  on  which  tha  rate  of  tax  fixed 
is  based.    It  is  nowhere  laid  down  that  the 


3.— Bombay  Ae/s— continued. 

Act  YI  of  1873  (Bom.   District  Municipalities) 

— concluded. 

statement  of  amount  by  the  Municipality 
should  be  accepted  as  final.  QUEEN-EMPRESS 
V.  Nathee,  Rat.  Un.  Cr.  C.  859  =  Cr.  Rg.  35 
of  1891. 

(67)— S.  84 — Payment  of  arrears  before  hear- 
ing— Infliction  of  penalty- — A  Magistrate  cannot 
inflict  a  penalty  under  s.  84  of  the  Bombay 
District  Municipal  Act,  if  the  arrears  are  paid 
before  the  case  comes  on  for  hearing.  QUEEN- 
Empress  v.  Ganesh,  Rat.Un.Cr.C.  618  =  Cr. 
Rg.  42  of  1892. 

(6S) — S.  84— Cess  upon  houses  — Term  "yield- 
ing a  yearly  rent''  explained. — Where  a  rule  pre- 
scribes the  levying  of  cess  on  "every  house  yield- 
ing a  certain  annul  rent,"  the  expression  means 
"capable  of  yielding  a  yearly  rent."  QUEEN 
Empress  v.  Mahadu,  Rat.  Un.  Cr.  C.  658  = 
Cr.  Rg.  23  of  1893. 

(69)-S.  84— See  No,  54,  supra. 

(70)— S.  99— Approval  by  Revenue  Commis- 
sioner. — The  approval  by  the  Revenue  Commis- 
sioner of  the  rules  is  tantamount  to  approval 
by  the  Governor-in-Council  within  the  meaning 
of  s.  99  of  the  Act.  Queen-Empress  v.  BaHA- 
DARSHAH,  Rat.  Un.  Cr.  C.  615  =  Cr.  Rg,  37  of 
1892. 

Act  Yllof  1873  (Salt). 

[Rep.,  Bom.  act  II  of  1890.] 

(D— Oi?jcer  of  Salt  Department  ivheiher  Police 
officer — Evidence  Act,  s.  125. — Having  regard  to 
the  distinction  drawn  throughout  Act  VII  of 
1873  (Bombay)  between  a  Police  officer  and 
an  officer  of  the  Silt  Dapartmenf-,  the  latter  can- 
not be  considered  a  Police  officer  within  the 
meaning  of  s.  125.  Evidence  Act,  and  may, 
therefore,  be  compelled  to  say  whence  be  ob- 
tained information  as  to  the  commission  of  an 
oSence.  REG  v.  GOWLIA,  Rat.  Un.  Cr.  C.  183 
=  Cr.  Rg  20-7-1882. 

(2)— Ss.  3,  18,  19,  49— Peon— Possession  of 
naturally  formed  salt. — S.  18  of  the  Bombay 
Salt  Act  does  not  apply  to  the  case  of  a  peon  of 
the  Salt  Department  being  in  possession  of 
naturally  formed  salt  for  his  private  use.  The 
act  is,  however,  punishable  as  an  ofience  under 
ss.  19  and  49.  KEG  v.  F/.KIO  PARSHOTTAM, 
Rat.  Un.  Cr.  C.  10l  =  Cr.  Rg.  10-1-1876, 

(3)— S.  18— See  No.  2,  supra. 

(4)— 8.  19— See  No.  2,  supra. 

(5)—Ss.  35,  37, — Distanceof  ten  miles,  hoiv  to 
be  measured. — The  distance  of  ten  miles  men- 
tioned in  ss.  35,  37  of  the  Bombay  Salt  Act  is 
to  be  measured  in  a  straight  line  "as  the  crow 
flies,"  i.  e.,  along  the  horizontal  plane  and  not 
by  the  nearest  mode  of  practical  access.  QUEEN 
Empress  v.  Adrashappa,  Rat.  Un,  Cr.  C. 
138=-Cr.  Rg.  20-2-1879. 

(6)— S.  37— See  No.  5,  supra, 

(7)— S.  49— See  No.  2,  supra. 
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3.— Bombay  4 c/s— continued. 

Act  YII  of  1873  (S Alt)— concluded. 

(8) — S.  54:— Charge  under  the  section. — B.  54 
of  the  Bombay  Salt  Act,  1873,  is  not  an  enact- 
ment under  which,  by  itself,  a  charge  can  be 
laid.  There  must,  in  addition,  be  reference  to 
some  other  provision  of  the  Act  or  some  rule  in 
purbuance  thereof  according  to  the  actual 
character  of  the  cflence  imputed.  Nor  can  a 
mere  loose  description  of  salt  as  contraband 
satisfy  the  requirements  of  the  law  as  to  what 
is  contraband  salt  for  the  purposes  of  the  penal 
sections  of  the  Salt  Act.  The  definitiona  given 
in  s.  3  must,  in  each  case,  be  satisfied  by  evi- 
dence of  facts  giving  to  the  salt  the  character 
there  indicated.  QUEEN  EMPRESS  v.  Dharam- 
DAS,  Rat.  Ua.  Cr.  C.  295  =  Cr.  Rg.  10  of  1886. 

Act  I  of  1874  (Tramways). 

[Rep.  in    PART,  BOM.    ACT    III    OF    1886. 

Rep.  in  part  and  Amended,  Bom.  act  II 
OP  1895,  s.  6.  Amended,  by  s.  9,  Rep.  in 
part,  and  amended  Bom.  act  I  of  1907.] 

S.  -24:— Regulation  for  regulating  the  conduct 
of  the  Company's  servants. — The  words  "re- 
gulating the  travelling"  in  s.  21  of  Bombay  Aot 
I  of  1874,  can  only  mean  laying  down  rules  as 
to  how  persons  shall  travel,  that  is  to  say,  rulas 
for  the  conduct  and  bahaviour  of  the  persons 
who  travel,  and  cannot  be  held  to  include  rules 
for  the  conduct  of  the  Company's  own  servants, 
prescribing  what  they  shall  do  or  what  they 
shall  not  do,  in  the  mutter,  for  instance,  of  the 
issue  of  tickets,  which  rules  are  only  framed  by 
the  Company  for  their  own  protection  against 
the  possible  fraud  or  dishonesty  of  their 
servants.     ManoCKJI   DodABHAI  v.  BOMBAY 

Tramway  Company,  22  B.  739. 

Act  II  of  1874  (Jails). 

[Rep.  in  Part,  act  IX  of  1891 ;  bom. 
Act  III  of  1886,  amended,  bom.  act  II  op 

1882.] 

S.  30 — Duties  of  jailor. — The  jailor  is,  under 
Bombay  Act  II  of  1874,  s.  30,  responsible  for 
the  execution  of  a  warrant  for  punishment, 
unless  it  be  one  not  within  the  competence  of 
the  Court.  If  any  thing  prevents  his  executing 
a  warrant,  he  should  make  a  return  or  report 
to  that  efiect  to  the  Court  whence  the  warrant 
issued.  Queen-Empress  v.  Mahadu,  Rat. 
Un.   Cr.  C.  136  =  Cp.  Rg.  5-8-1878. 

Act  III  of  1874  (Hereditary  Offices). 

[Rep.  in  Part,  act  XII  op  1876 ;  Rep.  in 
Part.  Bom.  act  III  of  1886,  Rep.  in  part 
and  amended,  act  XVI  OF  1895  ;  Bom. 
ACT  V  OF  1886,  Rep.  in  part,  amended  and 

SUPPLEMENTED  (LOCALLY),  BOM.  ACT  VI 
OF  1887.] 

S.    85— See     SANCTION     TO    PROSECUTE, 

Conditions  requisite  for  grant  op 
SANCTION,  ETC.,  Rat.  Un.  Cr.C.  147  =  Cr.  Rg. 
17-6-1880. 


3, — Bombay  Ac/s— continued. 
Act  III  of  1876  (Mamlatdars'  Courts). 

[Rep.  BOM.  ACT  II  OF  1906.] 

(1)—See  PENAL  CODE,  BS.  99,  186,  13  B.  168. 

(2)  — See  SANCTION  TO  PROSECUTE— CON- 
DITIONS REQUISITE  FOR  GRANT  OP  SANC- 
TION, ETC.,  5  B.  137. 

(3) — S.  10 — Jurisdiction  of  Mamlatdar  to  try 
•possessory  suits— Crim.  Pro.  Code  (1898),  s.  145. 
— The  jurisdiction  of  a  Mamlatdar  to  entertain 
a  possessory  suit,  under  Bombay  Act  III  of 
1876,  is  not  taken  away  by  the  fact  that  the 
Magistrate  has  previously  passed  an  order,  re- 
garding the  same  property,  under  s.  145  of  the 
Crim.  Pro.  Code.  NAGappa  v.  SAYAD  Bad- 
RUDIN,  26  B.  353  =  3  Bora.  L.R.  919.  [R.,  7 
O.L.J.  547  =  12  O.W.N.  696.] 

(4)— S.  17— See  Penal  Code,  s.  166,  Rat. 
Uq.  Gr.  G.  764  =  Cc.  Rg.  27  of  1895. 

Act  IV  of  1^78  (Bora.  Municipal  Act,  Araead- 
ment  and  Continuance). 

[Rep.,  Bom.  act  hi  op  1888.] 

See  BOM.  ACT  HI  OP  1872,  s.  225,  Rat.  Un. 
Or.  Cas.  297  =  Cr.  Rg.  43  of  1886, 

Act  Y  of  1878  (Bom.  Abkari). 

[Rep.,  in  Part,  Act  XVI  of  1895,  rep, 
IN  Part  and  amended,  bom.  act  hi  op 

1886,  amended,  Bom.  act  III  op  1892  ;  BOM. 

act  V  OF  1901,  s.  3,  amended   Bom.  act  I 
OP  1903,  s  18-A,  Amended  by  Bom.  act  III 

OP1905,  S.  45,  AMENDED    BOM.    ACT   IV    OF 
1905.] 

(1) — Possession  of  liquor  in  greater  quantity 
than  prescribed.  —  The  Bombay  Abkari  Act 
renders  a  man  punishable  for  the  oSence  of 
possessing  more  than  a  particular  quantity  of 
liquor  within  a  certain  local  area  or  place, 
except  under  the  authority  of  some  license, 
permit  or  special  order,  obtained  under  that 
Act.  It  is,  therefore,  immaterial  to  consider 
whether  the  possession  in  any  case  was  illegal 
before  the  Act  came  into  force,  Queen-EM- 
PRESS  V.  SORAB.JI,  Rat.  Un.  Cr.  C.  144  =  Cr. 
Rg.  7-8  1379. 

(2) — "  Chandul  " — Preparation  of  opium  — 
Opium  Act.  —  Chandul  is  a  preparation  of 
opium,  and  the  provisions  of  the  Bombay 
Abkari  Act,  V  of  1878,  cannot  be  applied  to  a 
person  found  in  possession  of  it.  He  can, 
however,  be  dealt  with  under  the  Opium  Act. 
IMPERATOR    v.   JAN    MAHOMED,    9   Cr.  L.  J. 

254  =  1  S.  L.  R.  8,  Cr. 

(3) — Trial  for  offence  under  Bombay  Abkari 
Act  and  acquittal — Re-trial,  when  allowed-Ju- 
risdiction  of  Magistrate. — All  offences  against 
the  Bombay  Abkari  Act  being  cognizable  by  a 
Magistrate  of  the  second  class,  a  person  tried 
for  any  such  offence  by  any  such  Magistrate 
and  acquitted  is  not  liable  to  be  tried  again  for 
the  same  offence,  unless  the  acquittal  has  been 
set  aside  by  the  High  Court  on  appeal  by  the 
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3.— Bombay  Acts— continned. 

Act  Y  of  1878  (Bom.  khkBiVi)  -  contimced. 

Goveroment.  The  jurisdiction  conferred  by 
the  Code  of  Criminal  Procedure  (Act  X  of  1882) 
does  not  aSect  any  special  jurisdiction  or  power 
conferred  by  any  law  in  force  at  the  time  when 
the  Code  came  into  force,  Queen-Empeess 
V.  GUSTADJI  BARJORJI,  10  B.  181.  [R.,  1 
Bom.  L.R.  15.] 

(4) — Third  Class  Magistrate,  Jurisdiction  of, 
to  try  cases  under,— A.  third  class  Magistrate 
has  no  jurisdiction  to  try  cases  under  the 
Abkari  Act,  1878.  QUEEN-EMPRESS  v.  BAPU 
Punja,  Rat.  Ua.  Cr.  C.  184  =  Cr,  Rg.  5-10- 
1882. 

(5)— Prosecution  under — Distillery  Inspector's 
report— Evidence. — In  a  prosecution  under  the 
Bombay  Abkari  Act,  the  report  of  a  Distillery 
Inspector  to  the  eSect  that  certain  liquor  was 
illicit  is  not  admissible  in  evidence,  and  there 
must  be  independent  evidence  to  show  that  it 
was  illicit.  QUEEN-EMPRESS  v.  MOHAN 
Lall,  Rat.  Un.  Cp.  G.  298  ^Cr.  Rg.  45  of 
1886. 

(6) — Breach  of  license— Keeping  toddy  where 
it  loas  drawn. — Where  the  license  provided  that 
toddy  drawn  should  be  taken  to  the  shop  or 
distillery  by  a  direct  route,  no  obligation  is 
imposed  on  the  licensee  to  take  the  toddy  at 
once.  Keeping  it  at  the  place  where  it  was 
drawn  is  not  a  breach  of  the  license.  QUEEN- 
Empress  v.  Ganesh,  Rat.  Un.  Cr.  C.  552. 
(Rat.  Un.  Cr.  Cas,  290,  B.) 

(1)— Juice  in  toddy-producing  tree,  if  spirit. 
— Juicel  in  toddy-producing  tree  is  not  spirit, 
which  includes  toddy  in  a  fermented  state  only. 
Narayan  Venku   Kalgutkar  v.    Sakh- 

ARAM  NAGU  KOREGAUMKAR,  9  B.  462. 
[F.,  20  B.  764  ;  R.,  20  B.  803.] 

(8) — Ss.  2  (8),  43  (a) — Liquor  manufactured 
in  Native  States. — 8.  43  (a)  of  Bombay  Act  V 
of  1878  makes  punishable  the  importing  or 
exporting  of  foreign  liquor,  and  the  term,  as 
defined  in  the  Act,  does  not  include  liquor 
manufactured  in  the  Native  States.  QUEEN- 
EMPRESS  V.  MAWARSA  bi7i  KRISHNASA,  1 
Bom.  L.R.  158. 

(9)_Ss.  3  (5),  56— See  AUTREFOIS  ACQUIT, 
PLEA  OF,  10  B.  181. 

(10) — Ss.  3  (9),  62 — Cocaine— Intoxicating 
drug — Medicated  article. — la)  The  term  "  medi- 
cated article  "  in  s.  62  of  Bombay  A^t  V  of 
1878,  applies  to  something  which  is  manu- 
factured and  by  such  manufacture  is  imbued 
with  certain  medicinal  properties.  Cocaine 
does  not  fall  within  that  term  as  it  is  a  medi- 
cine per  se,  {b)  The  word  "  intoxicating  "  as 
used  in  s.  3  (9)  cannot  be  confined  to  its 
derivative  meaning,  namely,  "poisonous,"  but 
must  betaken  in  its  popular  sense.  Cocaine  is 
an  intoxicating  drug  in  the  popular  sense. 
EMPEROR    V.     JAMSETJI    CAWASJI     CAMA, 

27  B.  551  =  5  Bom.  L.R.  498. 


3. — Bombay  /4c<s— continued. 

Act  Y  of  1878  (Bom.  k\iV.&t\)— continued. 

(11) — Ss.  3  (10),  9  and  43 — 'Import'  meaning 
of— Sea  Customs  Act  (VIII  o/ 1878),  s.  19.— 
The  intention  and  requirement  of  s.  9  of  the 
Abkari  Act  in  the  case  of  articles  liable  to  duty 
are  that  the  duty  shall  be  paid.  That  intention 
and  requirement  can  only  be  contravened, 
when  reasonable  opportunity  to  pay  the  duty 
has  been  afforded  and  evaded.  The  mere  entry 
into  the  Bombay  harbour  of  a  ship  conveying 
the  dutiable  goods,  or  more  tying  up  of  such 
ship  against  the  dockwall,  is  not  importing 
goods,  under  s.  43  of  the  Abkari  Act,  in  contra- 
vention of  the  Act,  that  is,  in  contravention  of 
the  obligation  to  pay  duty.  The  word  'import' 
in  the  Abkari  Act  includes  the  conveying  into 
any  part  of  the  Presidency  of  Bombay  by  sea. 
Emperor  v.  Db  Sylva,  11  Bom.  L.R.  221  = 
1  Ind.  Cas.  343  =  9  Cr.  L  J.  291  =  33  B.  380. 

(12)— Ss.  3  (11),  ^3  — Drawing  toddy,  not 
manufacturing  liquor, — Drawing  toddy  is  not 
manufacturing  liquor  as  defined  in  cl.  11  of  s.  3 
of  Bombay  Act  V  of  1S78.  The  mere  posses- 
sion of  implements  for  the  purpose  of  drawing 
toddy  is  not  an  offence  punishab'e  under  cl.  (/) 
of  s.  43  of  Bombay  Act.  V  of  1878.  QUEEN- 
EMPRESS  v.  PIRIO  KaliO,  18  B.  428. 

(13) — Ss.  4,  7 — Imprisonment  in  default  of 
payment  of  fine. — In  passing  a  sentence  upon 
conviction  of  more  than  one  person  under  s.  4, 
the  proper  course  is  to  direct  that  the  fine  be 
paid  by  the  prisoners  generally,  and  that,  in 
the  event  of  non-payment  by  all  co-partners, 
each  should  suffer  the  same  term  of  imprison- 
ment, whether  it  be  the  full  period  or  any 
reduced  period  on  part-payment  of  the  penalty, 
and  not  to  award  payment  in  equal  or  unequal 
fixed  portions.  In  re  Lakhe,  Cp  Rg.  23-11-1870. 

(14) — Ss.  6,  43  (a)  and  (f) — Importation  of 
bhang  in  Native  State — No  cessioyi  of  territory — 
Offence. — Where  an  applicant  was  charged  with 
having  imported  bhang  into  the  Bombay  Presi- 
dency, owing  to  a  parcel  containing  bJiang  and 
bearing  his  name  and  address  being  received  at 
Kalol,  a  railway  station  in  a  Native  State,  it 
appeared  that  the  criminal  jurisdiction  along 
the  line  of  the  Railway  was  ceded  to  the  Gov- 
ernment of  India,  but  there  had  been  no  ces- 
sion of  territory.  Held,  that  no  offence  was 
committed  unless  the  importation  was  into 
the  Bombay  Presidency,  that  is,  in  territories 
which  formed  part  of  British  India  ;  and,  if  the 
land  upon  which  the  offence  was  alleged  to  have 
been  committed  had  not  actually  been  ceded,  it 
could  not  form  part  of  British  India.  Ebiperor 
v,  Raghunath  Rao  Vinaekrao,  5  Bom. 
L.R.  873. 

(14-tt)— 8.  7— See  No.  13,  supra, 

(15) — S.  9 — Importation  of  liquor — When 
complete. — Under  s.  9  of  the  Abkari  Act,  the 
importation  of  liquor  into  a  port  is  not  complete 
till  the  person  importing  it  has  had  an  oppor- 
tunity of  paying  the  duty  thereon  at  the  Cus- 
toms House.  Queen  Empress  v.  ascensa,. 
Rat.  Un.  Cr.  C.  503  =  Gr.  Rg  17  of  1890. 
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Act  Y  of  1878  (Bom.  AhV&v'i) -continued. 

(16)— S.  9— See  Nos.  11,  12,  SMp>a  and  No. 
80,  infra. 

(17)— Ss.  9,  13,  ^3— Cocaine— Forwarding  of 
cocaine  from  Lucknotu  to  Bombay  bp  rail  with- 
out transhipment  —  Crossing  the  frontier. — 
Where  the  accused  forwarded  a  large  consign- 
ment of  cocaine  from  Luoknow  to  Bombay 
through  railway,  and  the  consignment  reached 
Bombay  direct  without  transhipment  and  tra- 
versed British  territory  the  whole  way,  it  was 
held  that  neither  the  mere  fact  that  cocaine  was 
consigned  from  Lucknow  to  Bombay  city  and 
conveyed  thereto  without  transhipment  at  the 
frontier  of  the  Bombay  Presidency,  nor  the 
mere  fact  that  the  journey  from  Lucknow  to 
Bombay  was,  throughout,  through  British  terri- 
tory, prevented  cocaine  from  coming  within 
the  provisions  of  the  Act,  as  soon  as  it  crossed 
the  frontier.  EMPEROR  v.  Tyabally  CariM- 
BHOY,  8  Bom.  L  R.  601. 

(18) — Ss.  9,  4:3— Carrying  liquor  from  one 
village  to  another  in  a  Native  State  through 
British  India. —  The  bringing  into  British 
India  from  a  Native  State,  of  liquor  without  a 
pass  cr  permit  authorised  by  the  Abkari  Act  is 
an  offence  punishable  under  it,  notwithstanding 
that  it  was  so  brought  only  for  the  purposes  of 
taking  into  another  village  of  the  same  State  ; 
but  where  the  importing  of  liquor  is  not  from 
one  portion  of  British  India  to  another,  there 
cannot  be  any  offence  of  transporting  liquor 
from  one  place  to  another  within  British  India. 
Queen  Empress  v.  Jeria,  Rat,  Un.  Cr.  C. 
313  =  Cr.  Rg.  67  of  1886. 

(18-a)— S.  11— See  No,  80,  infra. 

(19)— S.  13— See  No.  17,  supra. 

(20) -Ss.  14,  20,  64.  65.  66,  and  &l—"Tree" 
— "  Toddy-producing  tree  "  vieaning  of. — The 
words  "any  tree"  in  s.  14  and  "every  toddy, 
producing  tree"  in  s.  20  of  the  Bombay  Abkari 
Act,  V  of  1878  mean  all  trees  in  the  Bombay 
Presidency  to  which  the  Act  applies,  from 
which  toddy  is  drawn  or  produced.  These  words 
do  not  mean  merely  those  in  regard  to  which 
no  special  rights  of  drawing  toddy  previously 
existed.    ARDESIR  JEHANGIR  FRAMJI  V.  THE 

Secretary  of  State  for  India  in  Coun- 
cil, 6  B.  398. 

(21) — S.  16— Seeing'  toddy  for  liquidating  a 
debt,  if  breach  of  license. — Where  toddy  is  not 
sold  but  is  given  in  liquidation  of  a  debt,  there 
can  be  no  breach  of  the  license,  which  provides 
that  the  licensee  "shall  not  receive  wearing 
apparel,  or  ornaments  ;  or  any  consideration, 
except  coin  for  anj  toddy  he  may  sell."  QUEEN- 
Empress  v.  KANJI,  Rat.  Un.  Cr.  G.  586  =  Cr. 
Rg.  47  of  1891. 

(22) — Ss,  17,  47 — Mere  possession  of  liquor. — 
Mere  possession  of  liquor  on  which  no  duty  has 
been  paid,  is  not  an  oSence  under  s.  47  of  the 
Bombay  Abkari  Act,  irrespective  of  the  quantity 
fixed  by  s.  17.  QUEEN-EMPRESS  v.  RanCHOD, 
Rat.  Un.  Cr.  C.  593  =  Cf.  Rg.  8  of  1892. 
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(22-a)— S.  18-a— See  No.  46-6,  infra. 
(23)— S.  20— See  No.  20,  supra. 

(24) — S.  38 — Accused  found  loith  a  bottle  of 
liquor  luhen  travelling— Crim.  Pro.  Code  (1882), 
s.  103— Evidence  Act,  s.  91. — An  Abkari  officer 
searched  the  cart  in  which  the  accused  was 
travelling  and  found  a  bottle  of  liquor.  The 
trying  Magistrate  found  that  the  search  was 
not  made  in  the  presence  of  two  or  more  persons 
or  any  list  prepared  of  the  things  found,  as  re- 
quired by  s.  103,  Crim.  Pro.  Code,  extended  to 
Abkari  cases  by  s.  3H,  and,  considering  that 
under  s.  91  of  the  Evidence  Act,  oral  evidence 
was  inadmissible,  acquitted  the  accused.  Held 
that  a  cart  is  not  bucU  a  place  as  is  contempla- 
ted in  s.  103,  and,  therefore,  its  provisions  can- 
not be  applied  to  the  search  of  a  cart.  In  the 
matter  c/MAKan  Khoshal,  Cr.  Rg.  18-6-1885. 

(25) — S.  43 — Growing  ganja  without  permit, 
— To  grow  ganja  without  a  permit  is  not  an 
oSenoe  within  the  meaning  of  s.  43  of  the  Act. 
Queen  Empress  v.  Narayan,  Rat.  Un.  Cr. 
C.  190  =  Cr.  Rg.  26-4-1883. 

(26)— S.  43  —  "  Sell,"  meaning  of.  —  The 
Abkari  Act  being  a  penal  statute,  it  should  not 
be  strained  in  its  interpretation  against  the 
subject.  The  word  "sell"  in  s.  43  does  not 
include  exchange.  QUEEN-EMPRESS  v.  JANKI, 
Rat.  Un,  Cr.  C.  415. 

(27) — S.  43  (2)— Possessing  apparatus  and 
material— Separate  convictions. — The  possession 
of  apparatus  and  materials  for  the  purpose  of 
manufacturing  liquor  without  a  permit  is  one 
transaction,  and  there  can  be  no  separate  con- 
viction lor  the  possession  of  distinct  materials. 
Queen  Empress  v.  Lakshman  Bhima- 
Rat.  Un.  Cr.  C.  878. 

(29)— S.  43  (a)— British  India— Wadhioan 
Civil  Station — Bhang — Carrying  it  fromWadh- 
loan  Civil  Station  to  Viramgam — Importation 
into  British  India  of  intoxicating  drug. — The 
Civil  Station  at  Wadhwan  is  not  part  of  British 
India.  A  person  who  carries  bhang  fi'om 
Wadhwan  Civil  Station  to  Viramgam  is  guilty, 
under  s.  43  {a)  cf  the  Bombay  Abkari  Act, 
1876,  of  importing  the  intoxicating  drug  inte 
the  Presidency  of  Bombay.  EMPEROR  v.  Chi- 
man  LAii,  14  Bom.  L.R.  676  =  1  Bora.Cr.  Cas. 
172  =  13  Cr.  L.J.  790  =  17  Ind.  Cas.  534  =  37  B. 
152.     (10  B.  244,  Diss.;  10  B.  186,  F.) 

(29)— S.  43  (b)— Transporting  toddy— Temn 
porary  custody  by  a  girl— Batter's  liability — 
Removal  of  ganja  from  one  field  to  another. — 
The  accused,  a  girl  of  about;  16  years  of  age, 
was  charged  with  transporting  toddy  without 
a  pass  under  s.  43  (6)  of  the  Bombay  Abkari 
Act,  and,  on  conviction,  was  fined  eight  annas. 
Her  uncle,  who  held  a  pass  for  tapping  teddy 
trees  and  carrying  toddy  to  the  shop,  had  told 
her  to  drive  a  buffalo  laden  with  toddy,  while 
he  himself  was  busy  searching  for  a  runaway 
pony.  For  doing  so,  she  was  convicted.  Held 
that  the  girl  should  not  have  been  considered 
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Act  Y  of  1878  (Bora.  A.hk9.vl)— continued. 

as  herself  transporting  toddy,  seeing  that  her 
uncle  who  had  but  momentarily  withdrawn, 
might  be  deemed  as  stillcontrolling  the  buffalo 
laden  with  it.  QUEEN  EMPRESS  v.  NaGOWA, 
Rat.  Un.  Cr.  C.  306  =  Cr.  Rg.  57  of  1886. 

(30) — S.  43  ib)— Removal  o/ ganja  from  one 
field  to  another — Where  the  accused  removed 
gavja  grown  in  one  survey  number  to  a  thresh- 
ing floor  in  the  adjoining  number  for  the  pur- 
pose of  preparing  it,  held  that  the  act  was  not 
punishable  under  s.  43  (6)  of  the  Bombay 
Abkari  Act.  QUEEN  EMPRESS  v.  SATWA, 
Rat.  Un.  Cr.  C.  465  =  Cr.  Rg   23  of  1889. 

(31)— S.  43  (c)— Ganja  cultivation— ''  Manu- 
facture,^'' meaning  of. — Mere  cultivation  of 
ganja  plants  is  not  a  process  of  manufacturing 
intoxicating  drugs  within  the  meaning  of  s.  43 
(c)  of  the  Bombay  Abkari  Act.  QuEEN-Em- 
PRESS  v.  Dadu,  Rat.  Un.  Cr.  C.  415  =  Cp.  Rg. 
82  o(  1888. 

(32)  -  S.  43  (c)  -"Manujacture  "  meaning  of — 
Making  of  Eau-de-Cologne. — The  word  "manu- 
facture "  in  the  Bombay  Abkari  Act  includes 
the  preparation  of  a  spirituous  liquor  by  admix- 
ture and  is  not  limited  to  processes  which  result 
in  the  production  of  alcohol.  The  making  of 
Eau-de-Cologne  by  adding  some  essential 
fragrant  oils  to  rectified  spirit  water  is  manu- 
facture of  liquor  within  the  meaning  of  s.  43  (c). 
Queen-Empress  v.  Yeshwanta,  Rat,  Un. 
Cr.  C.  83i  =  Cr.  Rg.  77  of  1895. 

(33)— S.  43  ic)— Selling  of  mhovfia,  flowers. — 
It  is  no  offence  to  sell  mhowra  flowers,  except 
in  the  area  in  which  Bombay  Act  III  of  1892 
is  in  force.  The  mere  fact  of  a  sale  would  not 
be  in  itself  suffioient  to  justify  a  coaviction  for 
abetment  of  the  offance  of  manuf«turing 
liquor,  mentioned  in  s.  43  (c)  of  the  Bombay 
Abkari  Act.  1878.  QuEEN-EMPRESS  v.  SHEKH 
Chand,  Rat.  Un.  Cr.  C.  949  =  Cr.  Rg.  1  of 
1898. 

(34) — S.  43  (c) — Imprisonment  in  default  of 
payment  of  fine— I  P. C,  s.  65.— The  accused 
was  convicted  of  an  offence  under  s.  43  (c)  of 
the  Bombay  Abkari  Act  and  sentenced  to  pay 
a  fine  of  Rs.  75,  or,  in  default,  to  suffer 
rigorous  imprisonment  for  three  months.  Held, 
altering  the  sentence  of  imprisonmant  in  default 
of  payment  of  fine  to  six  weeks,  that  the  sen- 
tence passed  was  illegil  under  s.  65,  I. P.O.,  the 
maximum  term  of  imprisonment  fixed  for  the 
offence  being  six  months.  QUEEN  EMPRESS 
V.  BHIKARAO,  Rat.  Un.  Cr.  C.  979  =  Cr.  Rg.  37 
of  1898. 

(35)— S.  43,  els.  (c)  and  if)— Separate  con- 
victions and  sentences  under  both  clauses — 
Crim.  Pro.  Code  (1898),  s.  35.— A  parson  was 
convicted  under  the  Bombay  Abkari  Act,  s.  43 
(c)  for  the  manufacture  of  liquor,  and  under 
s.  43  (/)  for  being  in  possession  of  utensils 
for  the  manufacture  of  liquor,  and  was  senten- 
ced separately  for  each  of  these  offences.  Held, 
reversing  the  sentence  under  s.  43  (/),  that  the 
second  offence  was  included  in  the  former,  and, 
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under  the  explanation  to  s.  85  of  the  Crim. 
Pro.  Code,  they  were  not  distinct  offences. 
QUEEN-EMPRESS  V.  BHAWA  SARDAR,  1  Bom. 
L.R.  3ii. 

(36) — S.  43  (e)  (f)— Manufacturing  country 
liquor— Possession  of  apparatus— Separate  off- 
ences,—The  accused  was  charged  with  manu- 
facturing country  liquor  from  mhowra  flowers, 
and  keeping  in  his  possession  soaked  mhowra 
flowers  and  apparatus  for  the  purpose  of  manu- 
facturing liquor  from  them.  He  was  convicted 
and  sentenced  separately  for  each  of  the 
offences  under  els.  (e)  and  (/)  of  the  Bombay 
Abkari  Act.  Held,  that  the  accused  could, 
under  the  circumstances,  only  be  convicted 
and  sentenced  for  the  offence  of  manufactur- 
ing country  liquor  from  mhoiora  flowers. 
Emperor  v.  Ranio  Bhikhlo,  4  Bom.  L,R. 
720. 

(37) — S.  43  (e)  {f)— Possession  of  materials  for 
manufacturing  liqun — Manufachiring  liquor — 
Distinct  offences  —  Separate  sentences. — The 
possession  of  materials  for.manufacturing  liquor 
and  the  act  of  manufacturing  liquor  are  two  dis- 
tinct offences  puniehnble  under  cl.  (/)  andcl  ig) 
of  s.  43  of  the  Bombay  Abkari  Act,  and  separate 
sentences  may,  therefore,  be  passed  on  convic- 
tion for  both  offences.  QueeN-EMPRESS  v. 
Shivdia,  Rat.  Un.  Cr.  C.  523  =  Cr.  Rg.  52  of 
1890. 

(38) — S.  43  (d)— Drawing  juice  from  cashew- 
nut  tree — The  drawing  of  jaice  from  a  cashew- 
nut  tree  does  not  constitute  the  offence  of 
drawing  toddy,  punishable  under  s.  43  (d)  of 
the  Bombay  Abkari  Act,  under  the  definition 
of  toddy  as  given  in  the  Act.  QueenEMPRESS 
V.  Mahadoo,  Rat.  Un.  Cr.  C.  308  =  Cr.  Rg.  60 
of  1886. 

(39)— S.  43  id)— Payment  of  fees— Tapping 
toddy  trees  -lolthout  license. — There  is  no  provi- 
sion in  the  Bombay  Abkari  Act  which  autho- 
rises a  Magistrate,  who  convicts  an  accused 
person  under  s.  43  [d)  of  the  Act,  to  order  the 
payment  by  him  of  any  fee  that  may  be  leviable 
in  respect  of  trees  tapped  by  him  without  a 
license.  QuebN-EmpresS  v.  Ragho,  Rat. 
Un.  Cr.  C.  533  =  Cr.  Rg.  4,  of  1891. 

(iO)— S.  43  (f)— Possession  of  apparatus  — 
Intention-  Risponsibility  of  head  of  house. — 
To  support  a  conviction  under  s.  43  {f,  of  the 
Bombay  Abkari  Act,  it  is  not  enough  to  prove 
the  possession  by  the  accused  of  apparatus 
which  can  be  used  forj^manufacturing  liquor, 
but  it  must  also  be  proved  that  he  had  such 
apparatus  for  that  purpose.  QueeN-Emprbss 
V.  MUKUND,  Rat.  Un.  Cr.  C.  510  =  Cr.  Rg.  29 
of  1890.  (9B.  556.  R.) 

(41)—  S.  43  (/)  —  Possession  of  apparatus  — 
Father  and  son.  —  Where  apparatus  for  the 
manufacture  of  liquor  is  found  in  a  house,  the 
question  who  is  to  be  proceeded  against  for  the 
offence  is  not  one  to  be  decided  by  the  principle 
of  civil  responsibility,   but   one  of  fact.    It  is 
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possible  that  a  son  may  contravene  the  provi- 
sions of  the  Abkari  Act.  vyhile  the  father,  the 
head  of  the  house  in  vyhich  the  apparatus  was 
found  may  be  innocent.  GOVERNMENT  OF 
Bombay  v.  Dhago.  Rat.  Un.  Cr.  C.  504  =  Cr. 
Rg.  18  of  1890. 

(42)— S.  43,  cl.  (g)—Salt  of  liquor  by  servant 
of  licensee  without  permit,  and  at  sates  not 
specified. — The  penalty  prescribed  by  s.  43,  cl.  (g) 
of  the  Bombay  Abkari  Act,  1878,  attaches 
to  the  servant  of  a  licensee,  who  s'ells  liquor 
without  a  permit  from  the  Collector.  EM- 
PEROR V.  BaLLA  8AKHARAM  KOREGAON- 
KAR.  11  Bom.  L.R.  746  =  3  Ind.  Cas.  778  =  10 
Cr  L  J.  382. 

(43)— S.  43  {g)—Sale  of  liquor  by  servant  at 
rates  other  than  those  specifitd. — Tue  servant  of 
a  license  holder  under  the  Bombay  Abkari  Act 
selling  liquor  at  rates  other  than  ihose  specified 
in  tha  license  is  guilty  of  an  offence  under  s.  43 
{g)  of  the  Act.  QUEEN- EMPRESS  v.  FRAMJI 
BAMANJI  KelawalA,  2  Bom.  L.R.  663.  [R., 
8  Bom.  L.R.  947.] 

(44) — S-  43  [g)— Transfer  of  ganja  from  one 
shop  to  another. — A  tracster  of  ganja  from  one 
shop  to  another,  both  shops  belonging  to  the 
same  licensee,  does  not  constitute  an  offence 
under  s.  43  (g)  of  the  Bombay  Abkari  Act. 
Queen-Empress  v.  Mohan,  Rat.  Un.  Cr.  C 
213  =  Cr.  Rg.  let  Oct.  1885. 

(i5) — S.  43  (h) — Finding  of  ganja  'plants — 
Inference  of  accused  being  its  cullivator, — The 
mere  fact  that  three  ganja  plants  were  found 
growing  in  the  accused's  compound,  without 
any  proof  of  its  having  been  cultivated  by  him, 
is  not  an  offence  under  s.  43  {h}  of  the  Bombay 
Abkari  Act,  as  it  could  not  bo  inferred  there- 
from that  he  cultivated  them.  The  inference 
which  might  be  justifiable,  if  a  large  number 
of  plants  were  found,  did  not  arise  from  the 
existence  of  three  plants  alone,  KING  EMPEROR 
V.  Imam,  4  Bom,  L.R.  98. 

(46) — S.  43  iq) — Illicit  possessioti  of  cocaine — 
Sentence  —  Enhancement  of  sentence  —  High 
Court — District  Magistrate  can  move  for  enhan- 
cement—Grim. Pro,  Code,  s,  439.  — Cases  where 
cocaine  is  found  to  have  been  secretly  possessed 
and  sold  without  a  license  must  be  dealt  with 
so  as  to  produce  a  deterrent  efieot.  The  Magis- 
trate should  pass  a  sentence  of  imprisonment 
in  cocaine  cases,  where  a  mere  sentence  of  fine 
fails  to  check  the  evil  of  its  illicit  sale  and 
possession.  It  is  not  necessary  that  Government 
should  instruct  the  Government  Pleader  to 
move  the  High  Court  to  enhance  sentences.  It 
is  competent  to  District  Magistrates  to  bring 
to  the  notice  of  the  High  Court  cases  of  inade- 
quate sentences.  The  High  Court  has,  under 
its  revisional  powers,  jurisdiction  to  enhance 
sentence,  howsoever  the  case  comes  to  its  notice, 
EMPEROR  v.  Roger  De  SiLVA,  13  Bom.  L.R. 
1185  =  12  Ind.  Cas.  980  =  12  Cr.  L.J.  601. 

(46-a)— S.  43— See  Nos.  8,  11,  14,  17,  18, 
supra. 
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(46-6)- Ss.  43  (a),  (6)  ('1)  and  18-4— M/iowm 
flotvers — Consignment  from  one  place  to  another 
by  railway — Goods  transhipped  by  raihuay  at  a 
place  in  a  prescribed  area— Liability  of  consig- 
nor  for  possession  of  the  Mhowra  flowers. — 
The  accused  consigned  certain  Mhowra  flowers 
partly  at  the  Nadiad  and  partly  at  the  Umreth 
stations  of  a  Railway  Company  for  conveyance 
to  Nandod  in  the  Rajpipla  State.  The  goods 
were  taken  possession  of  by  the  Railway  Com- 
pany and  were  conveyed  to  Ankleshvar,  for 
being  transhipped  into  the  Rajpipla  Stale  Rail- 
way. Ankleshvar  was  a  place  in  a  prescribed 
area  within  which  even  the  possession  of 
Mhowra  flowers  without  a  permit  was  unlawful 
(s.  18-A  of  the  Bombay  Abkari  Act).  The 
Mhowra  flowers  were  attached  at  the  Anklesh- 
var Railway  station  and  the  accused  was  con- 
victed and  sentenced  under  S.  43  (2)  of  the  Act. 
The  accused  having  applied  to  the  High  Court : 
—  Held,  that  the  accused  had  not  committed 
any  offence,  for  he  personally  did  not  possess 
the  Mhowra  flowers  within  the  prescribed  area 
or  transport  tbem  within  or  import  them  into 
or  export  them  from  that  area.  EMPEROR  v. 
Chunilal  Manilad,  17  Bom.  L.R.  72=3 
Bom.  Cr.  C.  S. 

(47) -Ss.  43  <o  46,  53— Servant's  offences- 
Licensee,  if  liable.— The  holder  of  a  license 
under  the  Bombay  Abkari  Act  can  be  held 
criminally  liable  for  his  servant's  act,  under 
s.  53,  only  when  the  act,  if  committed  by  the 
master,  would  have  been  a  breach  of  the  condi- 
tions of  the  license.  {Per  Birdwood,  J.).  The 
second  para  of  s.  53  applies  only  to  acts,  which 
would  be  offences  under  ss.  43  to  46,  if  done  by 
a  person  when  actually  in  the  employ  or  acting 
on  behalf  of  a  holder  of  a  license,  pass  ot 
permit.  {Per  Parsons,  J.)  QUEEN-EmpreSS 
v.  VlRBAl.Jl,  Rat.  Un.  Cr.  C.  542  =  Cr.  Rg.  17 
of  1891. 

(48)— Ss.  43  ig),  45  {c)— Conviction  of  licensee 
and  gomasta. —WheTe  a  licensee  and  his 
gomasta  were  both  convicted  under  s.  45  (c)  of 
the  Bombay  Abkari  Act  of  selling  a  larger 
quantity  of  toddy  than  permitted  by  the  rules, 
the  High  Court  declined  to  interfere  since  the 
gomasta  was  punishable  at  least  under  s.  43  (17), 
QUEEN-EMPRESS  v.  DORABJI,  Rat.  Uq.  Cp. 
C.  616  =  Cr.  Rg.  38  of  1892. 

(49)— Ss.  43  {g),  45  {c)— Liability  of  servant 
holding  a  Naukarnama  irom  his  master. — The 
servant  of  a  country  spirit  farmer  holding  a 
naukarnama  issued  hy  his  master  and  counter- 
signed by  the  Collector,  but  not  himself  holding 
a  license  under  the  Act,  is  not  liable  to  be  con- 
victed under  s.  45  (c)  of  the  Bombay  Abkari 
Act,  but  can  be  convicted  under  s.  43  (g)  of  the 
Act.  Queen-Empress  v.  Balapa.  Rat.  Un. 
Cr.  C.  671  =  Cr.  Rg.  34  of  1893. 

(50)— Ss,    43,   47 — Illegal    importation    and 

i  possession  of  liquor,   tvhen  distinct  offences, — A 

man  who  illegally  imports  liquor  may  keep   it 

'  in  his  possession  for  some  time  after  he  imports 
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it.  The  importation  and  possession  in  such  a 
case  would  be  distinct  ofiences.  But  where  the 
importation  involves  possession  of  liquor,  the 
accused,  if  convicted  already  for  possession, 
cannot  again  be  convicted  for  the  importation, 
Queen-Empress  v.  Chand  valad  Kitab, 
14  B.  583. 

(51)— Ss.  43  (6),  47 — Cocaine— Illegal  posses- 
sion— Removal — Transportation  of  cocaine. — 
Accused  No.  1,  who  was  illegally  in  possession 
of  cocaine,  brought  it  from  his  room  and  gave 
it  to  accused  No.  2,  who  stood  opposite  to  his 
house.  The  latter  carried  it  to  some  distance 
and  delivered  it  to  a  Purdeshi.  The  two  ac- 
cused were,  under  these  circumstances,  charged 
with  transporting  cocaine,  an  ofience  punish- 
able under  s.  43  (6)  of  the  Bombay  Abkari  Act, 
1878.  The  Magistrate,  however,  acquitted 
them  of  the  oiience  and  convicted  them  of 
illegal  possession  of  cocaine,  under  g.  47  of  the 
Act.  Against  this  order  of  acquittal,  the 
Public  Prosecutor  appealed  to  the  High  Court. 
Held,  that  the  Magistrate  was  right  in  declin- 
ing to  convict  the  accused  under  s.  43  [b]  of  the 
Bombay  Abkari  Act,  1878,  inasmuch  as  the 
accused's  offence  consisted,  not  in  moving  the 
cocaine  from  one  place  to  another,  but  in  the 
unauthorised  possession  of  it  at  any  place  in 
contravention  of  the  Act.  S.  43,  cl.  (b),  seems 
to  contemplate  rather  the  case  of  a  person  who 
is  in  lawful  possession  of  cocaine  at  one  place, 
but  is  by  law  forbidden  to  remove  it  either 
partly  or  wholly  to  another  place.  EMPEROR 
V.  Balvantrao  ANANTRao,  12  Bom.  L.R. 
124. 

(52)— Ss.  43,  47,  53 — Possession  of  liquor  not 
accounted  for. — If  the  evidence  had  shown 
that  the  accused  had  manufactured  toddy,  or 
been  in  possession  of  a  still,  or  had  transported 
toddy  from  one  place  to  another,  then  there 
would  be  ground  to  presume  such  manufacture 
or  transport  to  be  illegal,  and  the  case  would 
come  under  s.  43.  The  sole  fact  that  the 
accused  was  in  possession  of  liquor,  in  excess 
of  that  permitted  by  law,  without  being  able  to 
account  for  its  possession,  would  only  lead  to  a 
presumption  that  the  possession  was  not  legal, 
thereby  constituting  an  offence  under  s.  47. 
Queen  Empress  v.  Byramji  Khursedji, 
14  B.  93. 

(53) — Ss.  43,  53— Possession  o(  distilling 
materials. — Mere  possession  without  a  license 
of  utensils  for  distilling  liquor  is  not  an  offence 
punishable  under  s.  43.  It  is  only  in  cases 
where  such  possession  is  not  satisfactorily 
accounted  for,  that  under  s.  53,  it  is  to  be 
presumed,  until  the  contrary  is  proved,  that 
the  accused  person  has  commicted  an  offence 
under  s.  43.  QUEEN  EMPRESS  v.  PrestanjI 
BARJORJI,  9  B.  456.  [F.,  L.B.R.  (1872-1892), 
597.] 

(54) — Ss.  43  (f),  53 — Possession  of  mhowra 
flowers. — Where  the  accused,a  dealer  in  mhoivra 
flowers  was  proved  to  have  sold  the  flowers  to 
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a  person  who  made  an  illegal  use  of  them,  held, 
that  he  was  not  liable  to  be  punished  under 
s.  43,  Bombay  Act  V  of  1878,  if  there  was  no 
proof  that  he  had  used  those  flowers  for  the 
purpose  of  manufacturing  liquor.  In  the  mat- 
ter of  the  petition  of  LiMDA  KOTA,  9  B.  566. 
[F.,  Rat.  Un.  Cr.  C.  510] 

(55) — Ss.  43  (a),  54 — Imoortatio'i  of  liquor 
—  Conviction. — The  accused  was  convicted  of 
importing  liquor  from  Goa  into  British  India 
without  a  permit,  The  bottle  and  the  liquor 
were  ordered  to  be  confiscated  but  no  other 
sentence  was  passed.  Held,  that  the  Magistrate 
was  bound  to  have  p^issed  some  sentence,  how- 
ever small,  after  convicting  of  the  offence. 
Queen-Empress, v.  Jakin,  Rat.  Un.  Cr.  C. 
291  =  Cr.  Rg.  33  of  1886. 

(56)— S.  44  — See  No.  47,  supra. 

(57) — Ss.  44  (a)  and  45  (c) —Hydrometer, 
failure  to  keep  if  an  offence.  Quantity  of  liquor. 
— Accotmts — The  failue  to  keep  a  hydrometer 
is  an  offence  under  s.  44  (a)  of  the  Bombay 
Abkari  Act.  The  omission  to  keep  the  prescri- 
bed quantity  of  liquor  and  to  keep  accounts  is 
not  punishable  under  s.  45  (c)  of  the  Act,  since 
these  are  not  acts  committed  in  breach  of  the 
terms  of  a  license  but  mere  omissions.  In  re 
Gangaram.  Rat.  Un.  Cr.  C.  617.  (Rat.  Un. 
Cr.  Cas.  284,  E.) 

(58) — S.  45 — Holder  of  license — Servant, — 
To  a  servant  not  being  the  holder  of  a  license, 
s.  45,  Act  V  of  1878  (Bombay  Abkari)  has  no 
application.  Under  that  section,  the  servant 
of  the  holder  of  a  license  is  not  made  liable  for 
any  breach  of  the  conditions  of  the  license. 
Though  s.  53  of  the  Act  provides  that  "  the 
holder  of  a  license  under  the  Act  shall  be 
responsible,  as  well  as  the  actual  offender,  for 
any  offence  committed  by  any  person  in  his 
employ  or  acting  on  his  behalf  under  s.  43,  44, 
45  or  46,  as  if  he  had  himself  committed  the 
same,  unless  he  shall  establish  that  all  due  and 
reasonable  precautions  were  exercised  by  him 
to  prevent  the  commission  of  such  offence," 
yet  s.  45  does  not  make  "the  actual  offender," 
if  he  be  the  servant  of  a  licensee,  punishable, 
unless  he  is  himself  the  holder  of  a  license 
granted  under  the  Act.  Queen-Empress  v. 
RamACHANDRA  DilATADIN,  15  B.  45.  [R.,  2 
Bom.  L.R.  663,  Rat.  Un.Cr.  C.  542,] 

(59) — S.  i5— Delivery  of  juice  by  licensee  to 
servant  of  farmer  instead  of  farmer  himself. — A 
licensee  was  convicted  of  having  broken  the 
conditions  of  his  license,  which  provided  that 
the  licensee  should  deliver  the  juice  of  the  trees 
drawn  to  the  farmer,  inasmuch  as  he  delivered 
the  juice  to  a  servant  of  the  farmer  who  came 
for  the  juice  on  behalf  of  the  farmer  as  bis  agent. 
Held  that  the  conviction  was  bad,  since,  under 
the  terms  of  the  license,  a  delivery  to  the 
farmer  in  person  was  not  essential,  but  that  the 
latter  could  depute  a  servant,  or  agent  to  take 
delivery  of  the  juice  drawn.  QueenEMPRESS 
V.  Shapur.ji  Ratanji,  Rat.  Un.  Cr.  C.  754 
=  Cr.  Rg.  17  of  1895. 


625 


THE  ALL  INDIA  DIGEST. 


626 


3. — Bombay  Acts — continued. 

Act  Y  of  1878  (Bom.  Abkari)— continued. 

(60) — S.  45 — Omhsion  to  open  shops  and  to 
keep  accounts— Penal  Code,  s.  33,  —The  accused, 
a  licensee  under  the  Bombay  Abkari  Act, 
omitted  to  open  shops  at  certain  places  and  to 
keep  accounts;  he  was,  thereupon,  convicted 
of  a  breach  of  license  under  s.  45  (c)  of  the  Act. 
HeZ'i  that  neither  omission  was  an  "act  "in 
breach  of  any  condition  of  the  accused's 
license,  s.  33,  I.P.G.,  having  no  application  to 
the  case.  Quben-EmpresS  v.  Nana  MahA- 
DEV,  Rat.  Uo.  Or.  C.  284  =  Cr.  Rg,  19  of  1886. 
[fl..  Rat,  Un.  Cr.  G.  617.] 

(61) — S.  45  (c)  — Omission  to  have  minimum 
guantitit  of  liquor. — The  accused  was  convicted 
of  not  keeping,  according  to  his  license,  the 
minimum  quantity  of  certain  kinds  of  liquor. 
The  District  Magistrate  was  of  opinion  that  the 
negligence  of  the  accused  amountei  to  an 
omission,  and  not  an  act,  and  that,  under 
s,  45  (c)  of  the  Bombay  Abkari  Acf.,  an  act, 
but  not  an  illegal  omission,  was  punishable. 
Held  that  the  conviction  should  be'upheld,  and 
that  an  act  failing  to  comply  with  the  terms 
legally  imposed  is  illegal  in  the  affirmative  as 
well  as  in  the  nee^tive  sense.  QUBEN- 
Empress  v.  Pedru,  Rat.  Un.  Cr.  C.  323  = 
Cr.  Rg.  9  of  1837. 

(62) — S.  45  (c) — Omission  to  keep  7ninimum 
quantity  of  liquor  in  shop. — The  omission  of  the 
accused  to  keep  the  minimum  quantity  of 
liquor  in  bis  shop  is  not  "  an  act  in  breach  of 
any  of  the  conditions  of  his  license"  within 
the  meaning  of  s.  45  (c)  of  the  Abkari  Act. 
Queen-Empress  v.  Govind,  16  B.  669. 
[.AppL,  1  Bom.  L.R.  164,  I  Bom-  L.R.  690.] 

(63) — S,  45  (c),  to  whom  applies. — S.  45  (c)  of 
the  Bombay  Abkari  Act  applies  only  to  the 
"bolder  of  a  license"  and  not  to  a  mere  ser- 
vant of  the  licensee.  Queen-EMPRESS  v, 
GAFFUR,  Rat.Un.Cp.C.  214  =  Cr.Rg.  6-8-1883. 
[ft..  Rat.  Un.  Cr.  C.  396.] 

(64) — S.  45  (c) — Breaches  of  license  by  licen- 
see's servants — Liability  of  licensee's  agent  and 
that  of  servant. — An  agotit  of  a  license-holder 
cannot  be  saddled,  under  s.  45  (c)  of  the  Act, 
with  responsibility  for  the  acts  of  the  licensee's 
servants.  Only  the  license-holder  is  responsi- 
ble for  such  breaches  by  his  servants.  QUEEN- 
Empress  v.  jAJiSHEDJi,  Rat.  Uo.  Cr.  C.  668 
=  Cr.  Rg.  26  of  1893. 

(65) — S.  45  (c) — Liability  of  servant. — Under 
s.  45  (c)  of  the  Bombay  Abkari  Act,  the  servant 
of  the  holder  of  a  license  granted  under  the  Act 
cannot  be  made  liable  for  breach  of  the  condi- 
tions of  the  license.  Queen-EmpresS  v. 
Ramji,  Rat.  Un.  Cr.  C.  416  =  Cr.  Rg.  83  of 
1888. 

(66) — S.  45  (c)— Liability  of  the  servant. — 
Under  s.  45  (c),  the  .servant  of  a  license-holder 
cannot  be  made  liable  for  breach  of  the  condi- 
tions of  the  license.  QueeN-EMPRESS  v. 
GOPAL,  Rat.  Un.  Cr.  C.  406  =  Cr.  Rg.  69  of 
1888. 
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(67) — S.  45  (c) — Liability  of  servant. — Under 
s.  45  (c),  the  servants  of  the  holder  of  a  license 
granted  under  the  Act  cannot  be  made  liable  for 
breach  of  the  conditions  of  the  license.  QUEEN- 
Empress  v.  GOPAL,  Rat.  Ua.  Cr.  C.  396  =  Or. 
Rg.  54  of  1888. 

(68) — S.  45  (c) — Failure  to  open  toddy  shop, 
etc. — The  accused  was  convicted  of  a  breach  of 
the  license  under  s.  45  (c)  of  ihe  Bombay  Abkari 
Act,  in  that  he  did  not  establish  toddy  shops  at 
certain  places  within  a  certain  time.  Held, 
reversing  the  conviction,  that  the  license,  by 
not  specifying  any  time  for  opening  of  shops, 
left  the  matter  to  subsequent  adjustment  be- 
tween the  Collector  and  the  contractor  who 
finally  came  to  terms.  Queen-Empress  v. 
Raja  Ram,  Rat.  Un.  Cr.  C.  2gO  =  Cr.  Rg.  30 
of  1886.     IR.,  Hat.  Un.  Cr.  C.  552.] 

(69) — S,  45  (c) — Omission  of  liquor  contrac- 
tors to  open  shop,  to  affix  board  and  to  keep 
accounts,  — The  omission  by  licensed  liquor-con- 
tractors to  open  a  shop,  to  affix  a  board  and  to 
keep  accounts,  does  not  coma  within  the  mean- 
ing   of   s.  45    (c)    of  the  Bombay   Abkari    Act. 

Queen-Empress  v.  Pherojshob  Hormus- 
JEE,  1  Bom.  L.R.  164.  (16  B.  669,  F.) 

(70) — S.  i5  (c)— Omission  to  keep  accounts. — 
Breacli  of  conditions  of  license. — The  omission 
to  keep  true  accounts  is  a  broach  of  the  condi- 
tions^of  the  license.  The  receiving  into  the  shops 
of  liquor  without  keeping  true  accounts  is  an 
act  in  breach  of  such  conditions.  EbiperOR 
V.  MasCERENAS,  J.  B.,  6  Bom.  L.R.  233. 

(71) — S.  i5—Act  in  breach  of  the  conditions 
of  the  license, — A  licensee  holding  a  license  under 
Bombay  Act  V  of  1878,  who  omits  to  pay  the 
sum  fixed  by  the  Collector  on  account  of  the 
costs  of  the  Government  establishment  on  the 
first  of  the  month  as  required  by  cl.  15,  is  not 
liable  to  punishment  under  s.  45  (e),  as  the 
omission  does  not  amount  to  an  "  act  in  breach 
of  the  conditions  of  the  Lcense."  QUEEN- 
Empress  v.  Venkatesh  Bad  Shenvi,  1 
Bom.  L.R.  690. 

(72) — S.  45  (c) — Breach  of  conditions  of 
license — License  Rule  20 — Sale  Sub-letting  of 
contract — Construction  of  ride, — The  accused 
agreed  with  the  complainant  to  allow  his 
name  to  be  used  as  a  contractor  from  Govern- 
ment, for  two  shops  for  the  sale  of  country 
liquor.  The  funds  for  the  contract  proceeded 
from  the  complainant,  and  the  accused  was  to 
bo  paid  a  certain  sum  by  the  complainant,  for 
allowing  his  name  to  be  used.  The  contract 
was  knocked  down  to  the  accused  ;  and  the 
licenses  were  issued  in  his  name.  One  of  the 
conditions  of  the  licenses  was  as  follows  :  "  The 
licensee  shall"not  sell,  transfer  or  sublet  his 
right  of  sale  of  country  spirits  under  this 
license,  nor  enter  into  any  agreement  in  con- 
nection with  the  exercise  of  the  said  right, 
which,  in  the  opinion  of  the  Collector,  is  in  the 
nature  of  sub-lease."    The  shops   remained  in 
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the  complainant's  possession  and  were  manag- 
ed by  him.  On  these  facts,  the  accused  was 
proceeded  against  under  s.  45  (c)  of  the  Act, 
for  the  breach  of  a  condition  in  the  license.  It 
was  contended  on  behalf  of  the  accused  that  the 
right  of  sale  conferred  by  the  license  had  been 
obtained  through  him  as  a  benamidar  (and  not 
from  him  as  a  person  who  had  acquired  that 
right  for  himstlf),  and  that,  therefore,  the 
offence  charged  had  not  been  committed.  Held 
negativing  the  contention,  that,  though,  by 
supplying  the  necessary  funds,  a  person,  other 
than  the  licensee  named  in  the  license,  might 
acquire  a  beneficial  interest  in  the  proceeds  or 
profits  of  sales,  he  could  not,  by  so  supplying 
funds,  acquire  the  right  of  sale  through  the 
licensee  named — such  right  being  conferred  by 
virtue  of  the  Act  only  upon  the  person  named, 
and  that  the  person  named  in  the  license  could 
not  set  up  as  a  defence  that  another  person  had 
acquired  the  right  of  sale  through  him  as  an 
agent  or  benamidar — instead  of  from  him  as 
the  person  who  had  that  right  in  himself. 
Emperor  v.  Mahadevappa,  8  Bom.  L.R. 
990  =  5  Cr.  L.J.  10. 

t72-a)— S.  45— See  Nos.  47,  48,  49, 57,  svpra. 

(73) — Ss.  45  c)  ,53 — Breach  of  license,  hy  servant 
— Liability  of  master. — The  holder  of  a  license 
for  the  sale  of  country  liquor  cannot  be  convict- 
ed of  a  breach  of  license,  merely  because  his 
servant,  a  liquor  shop-keeper,  has  given  short 
measure  to  a  customer,  where  it  is  proved  that 
the  licensee  has  taken  all  reasonable  precautions 
such  as  reasonable  men  would  use  to  prevent 
the  commission  of  such  cfiences  by  his  servants. 
Queen-Empress  v.  Dadabhoy,  Rat.  Un. 
Cr.  C.  691  =  Cr.  Rg.  15  of  189J. 

(74) — /S.46  (a) — Mixing  water. — Mixing  water 
with  liquor  is  rot  an  oSence  under  s.  46  (a)  of 
the  Bombay  Abkari  Act.  Queen-EMPRESS  v. 
BHIMA,  Rat.  Un.  Cr.  C.  597  =  Cr.  Rg.  16  of 
1892. 

(75)-S.  46— See  No.  47,  stipra. 

(76) — S.  47 — Possession  of  more  than  one 
gallon  of  liquor  without  permit. — The  accused 
was  convicted  of  the  oSence  of  being  in  posses- 
sion of  more  than  a  gallon  of  country  liquor 
without  a  permit  or  pass  from  the  Collector, 
under  s.  47  of  the  Bombay  Abkari  Act.  Held 
that  the  conviction  was,  on  its  face,  unsustain- 
able, as  the  section  did  not  make  the  possession 
of  more  than  one  gallon  of  country  liquor 
penal.  QueenEmpress  v.  Kana,  Rat.  Un. 
Cr.  C.  310  =  Cp.  Rg.  62  of  1886. 

(77) — S- 47 — Casual  prese7ice  in  and  charge 
of  shop — Possession  of  more  than  prescribed 
Quantity. — Mere  casual  presence  in  and  charge 
of  a  building  containing  liquor  in  illegal  quan- 
tity does  not  constitute  possession  within  the 
meaning  of  s.  47  of  the  Bombay  Abkari  Act. 
Queen-Empress  v.  Pandurang,  Rat.  Un. 
Cr.  C.  ^36. 

(78) — S.  47 — Possession  of  Mhowra  liquor — 
Quantity— Liability  of  head  of  family — Number 


3, — Bombay  /ic<s— continued. 

Act  Y  of  1878  (Bom.  Abkari)— conJintiei. 

of  the  family  members  net  rMaierioL— Under 
8.  47  of  the  Bombay  Abkari  Act  the  possession 
of  2  gallons  and  2J  seers  of  mhowra  liquor  is 
illegal,  in  the  absence  of  any  license,  permit, 
pass  cr  special  order,  and  the  law  does  not 
allow  the  bead  of  a  family  to  exceed  that  limit, 
merely  because  he  has  a  family  of  ten  or  twelve 
members,  of  whom  five  are  adults.  QUEEN- 
EMPRESS  V.  Farsu,  Rat.  Un.  Cr.  C.  292  = 
Cr.Rg.  3«  of  1886. 

(79)— S.  47— See    Nos.  22,  50,  51,52,  supra. 

(80) — Ss.  47,  9  and  11— Enju  liquor— Coun- 
try liquor — Possession  of  the  liquor — Mere 
possession  of  the  liquor  under  the  maximum 
limits  IS  no  offence- — The  mere  possession  of 
Kaju  liquor,  on  which  no  duty  has  been  paid, 
but  which  is  under  the  quantity  fixed  by  s.  17 
of  the  Abkari  Act,  is  not.punishable  under  s.  47 
of  the  Act.  EMPEROR  v.  DATTA  KHETAR 
Desai,  10  Bom.  L.R.  284  =  7  Cr.  L.J.  307. 

(81) — S.  53 — Principle  to  be  applied  to  casfs 
under  the  Act — Mens  rea — Master's  liability  for 
servanVs  defaults.—  The  prmciple  with  regard 
to  the  Abkari  Act,  1878,  is  that  licenses  to  keep 
shops  are  only  granted  to  persons  of  good  per- 
sonal character, and  it  is  obvious  that  the  object 
of  so  restricting  the  grant  of  licenses  would  be 
defeated,  if  the  licensed  person  could,  by  dele- 
gating the  control  and  management  of  the 
house  to  another  person  who  was  altogether 
unfit  to  keep  it,  free  himself  from  responsibility 
for  the  manner  in  which  the  shop  was  conduct- 
ed. Mensreais  not  required  where  the  acts 
prohibited  by  a  statute  are  not  criminal  in  any 
sense,  but  are  prohibited  ic  the  public  interest, 
under  a  penalty.  This  principle  is  substantially 
adopted  in  s.  53  of  the  Abkari  Act,  with  the 
exception,  that  it  is  open  to  the  license-holder, 
according  to  the  section,  to  prove  facts  to  show 
that  he  is  not  liable  for  his  servant's  defaults 
or  acts.  EMPEROR  v.  WAMAN  DHANRAJ, 
10  Bora.  L  R.  171  =  7  Cr.  L.J.  191. 

(82)— S.  53— See  Nos.  47,  52,  53,  54,  73, 
supra. 

(83)— S.  54— See  No.  55..  supra- 

(84) — S.  55 — Order  of  confiscation,  when  and 
by  whom  to  be  made. — Under  the  provisions  of 
the  Bombay  Abkari  Act,  s.  55,  the  Collector 
cannot  make  a  valid  order  of  confiscation  before 
the  expiration  of  one  month  from  the  date  of 
seizure  of  the  articles.  FRAMJI  MANEKJI 
PUNJAJI    V.  THE  SECRETARY  OF  STATE  FOR 

INDIA  IN  Council,  17  B.  154. 

(85^ — S.  55— Magistrate,  powers  of— Order  of 
confiscation. — A  Magistrate  is  not  competent  to 
order  confiscation  under  the  Bombay  Abkari 
Act,  the  Collector  alone  being  invested  with 
such  power  by  s.  55  of  the  Act.  QUEEN- 
EMPRESS  V.  Baslingapa,  Rat.  Un.  Cr.  C. 
149  =  Cr.  Rg.  22-7-1880. 

(86)— 8.  56— See  No.  9,  supra. 
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3.— Bombay  /4c^s— continued. 

Act  V  of  1878  (Bom.  Ahkari)— concluded. 

(87)— Ss.  56.  60— Land  Eivenue  Code,  Bom. 
Act  V  0/  1879,  s.  209  — Conviction  under  s  60  of 
former  Act — Apx>ellate  Court  convicting  under 
latter  Act — Validity  of  convictions. — The  accus- 
ed wag  convicted  by  a  second  class  Magistrata 
of  the  offence  of  breach  of  a  license  under  the 
Bombay  Abkari  Act,  and  fined  Rs.  10.  In 
appeal,  the  first  class  Magistrate,  under  s.  60 
of  the  Act  and  s.  209  of  the  Bombay  Land 
Revenue  Code,  enhanced  the  fine  to  Rs.  JOO. 
Held  that  s.  60  of  the  Bombay  Abkari  Act  did 
not  apply.  The  accused  was  convicted  by  a 
Magistrate  under  s.  56  of  the  Act,  and,  in 
appeal,  the  first  class  Magistrate  could  not  make 
any  order  under  s.  209.  Land  Revenue  Code, 
Queen-Empress  v.  Miya  Saheb,  Rat.  Un. 
Cr.  C.  2S4  =  Cr.  Rg.  H  of  1886. 

(88) — S.  59— Retvard— Apportionment  of. — 
Under  the  rule  under  s,  59  of  the  Bombay 
Abkari  Act,  a  Magistrate  ia  bound  to  name 
each  person  to  whom  a  portion  of  the  fine  is  to 
be  given  by  way  of  reward.  QueEN-EmpreSS 
V.  Balya,  Rat.  Un.  Cr.  C.  482  =  Cr.  Rg.  i6  of 
1889. 

(89)— S.  60— See  No.  87,  supra. 

(90)— S.  62— See  No.  10,  supra. 

(91)— S.  61— Sea  No.  20,  supra. 

(92)— S.  65— See  No.  20,  supra. 

(93) -S.  66— S^e  No.  20,  supra. 

(94)— 8.  67— See  No.  20,  supra. 

Act  YII  of  1878  (Bom.  Cotton  Fraods). 

[Rep..  Bom.  act  I  of  1882] 

(D— Ss.  6  and  14,  Act  VII  of  187S  {Cotton 
Frauds  Bombay),  effect  of. — The  effect  of  the 
new  Cotton  Frauds  Act  (Bombay),  ss.  6  and  14, 
is  to  mike  possession  of  aduheraled  cotton 
liable  to  confiscation,  punishable  with  fine,  and 
it  is  immaterial  where  the  adulteration  takes 
place.  IMPERATRIS  v.  KHIM  CHAND  Nara- 
YAN,  3  B.  384. 

Act  Y  of  1879  (Bombay  Land  Revenue  Code). 

[Rep.  in  pt.,  Bom.  act  III  of  1886.  Rep. 

INPT.  AND  AM.— ACT  XVI  OF  1895  ;  BOM. 
ACT,  VI  OF  1901  ;  (LOCALLY)  BOM.  ACT  1  OF 
1830,  S.  39  ;  (LOCALLY)  BOM.  ACT/vI  OF  1898, 
SS.  3,  33,  AS  AM.  BY  BOM.  ACT  11  OF  1905. 
AM.  Bom.  ACT  VII  OF  1879,  S.    2  ;    AM.  BOM. 

act  iv  of  j886,  ss.  3  (i).  38,43,  52,  80,  187, 
214,  Heading  above  s.  40,  Sch.  b,  am. 
s.  144 ;  REP.  in  pt.,  Bom.  act  iv  of  1905. 
Rep.  (in  Coorg],  reg.  I  of  1899.  8.  85  and 

PART  of  S.  58  DECLARED  NOT  TO  BE  IN 
FORCE  IN  THE  P/VNCH  MAHALS  ACT  VII 
OF  1885.] 

(1)-8s.  12,  87  —  Distraint  by  Karkoon— 
Resistance  —  Proceedings  of  Lower  Court- 
Presumption  by  High  Court  on  review— See 
PENAL  Code,  s.  183,  Rat.  Un.  Cr.  C.  325  =  Cr. 
Rg.  13  of  1887. 


3. — Bombay  /tc/s —continued. 

Act  Y  of  1879  (Bombay  Land  Revenae  Code) 

— continued. 

(2) -8.  37— See  CRIMINAL  TRESPASS,  Rat. 
Un.  Cr.  C.  393  =  Cr.  Rg.  49  of  1898. 

(3)— 8.  87— See  No.  1.  supra, 

(4)-Ss.  125,  214,  215— Rules  101  and  111 
made  under  s  214 — Digging  eaith  close  to  a 
boundary — Boundaries  and  boundary  marks- 
Jurisdiction. — Rule  101  of  the  Rules  made  by 
the  Government  of  Bombay  under  s.  214,  Land 
Revenue  Code,  providing  that  "the  digging  of 
earth  close  around  an  earthen  boundary-mark 
for  the  purpose  of  repairing  is  prohibited,  and 
a  space  of  two  cubits  in  breadth  all  round  each 
such  mark  is  to  be  left  untouched,  so  as  to 
prevent  injury  to  the  mark  from  water  lodging 
in  the  cavities  from  which  earth  is  taken  for 
the  repairs," — is  not  such  a  rule  as  can  legally 
be  made  under  s,  214  (g)  of  the  Code.  It  is  not 
a  rule  "for  the  administration  of  survey  settle- 
ment." Such  a  settlement  is  a  settlement  of 
the  land  revenue,  and  relates  only  to  such 
matters  as  are  referred  to  in  chap.  VIII  of  the 
Code,  and  not  to  boundaries  and  boundary- 
marks.  Boundaries  and  boundary-marks  are 
dealt  with  in  chap.  IX,  and  penalties  for  in- 
juring boundary-marks  are  specially  provided 
by  s.  125  of  the  Code,  which  gives  no  jurisdic- 
tion to  Magis'rate.  QUEEN-EmPRESS  v. 
IRAPPA.IS  B.  291. 

(5)— 8s.  141 ,  142— See  PENAL  CODE,  ss.  379, 
424,  1  Bom.  L.R.  515. 

(5-o)— 8.  142 — See  No.  5,  supra. 

(6; — S.  189 — Inquiry  for  appointing  Police 
Patel — Mamlatdar — Stimmons  to  attend — Penal 
Code,  s.  174.— 8.  189  of  the  Bombay  Land 
Revenue  Code  does  not  empower  a  Mamlatdar 
to  summon  any  person  to  attend  before  a 
Deputy  Collector  who  is  making  certain  iLqui- 
ries  about  the  appointment  of  a  Patel  for  an 
inam  village.  A  failure  to  attend  in  obedience 
to  such  a  summons  is  not  an  offence  under 
s.  174  of  the  Penal  Code.  QUEEN  EMPRESS 
V.  ViDlADHAR,  Rat.  Un.ECr.  C.  488  =  Cr.  Rg. 
52  of  1889.     (5  B.H.C.  Cr.  33,  R.) 

(7)  — 8s.  189,  197 — Mamlatdar  holding  en- 
quiry relating  to  record  of  rights  under — 
Whether  a  Revenue  Court — Sanction  to  prose- 
cute—See Ceim.  Pro.  Code,  1898,  s.  195  (i) 
(c),  16  Bom.  L.R.  678  =  2  Bom.  Cr.  C.  243. 

(7-a)— 8.  197— See  No.  7,  supra. 

(8)— S.  209— See  BOM.  ACT  V  OF  1873, 
ss.  56,  60,  Rat.  Un.  Cr.  C.  254  =  Cr.  Rg.  14  of 
1886. 

(9) — S,  214 — Removing  stones  with  ccczi- 
pant's  permissio7i. — A  person  who  has  dug  and 
removed  stones  from  laud  in  the  possession  of 
a  person  having  occupancy  rights  therein  under 
the  Land  Revenue  Code  with  such  person's 
permission,  cannot  be  convicted  under  cl.  (d) 
of  Rule  III  framed  under  s.  214  of  the  Code. 
Queen-Empress  v.  Bhojilal.  Rat.  Un.  Cr. 
C.  53i  =  Cr.  Rg.  68  of  1890. 
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3.— Bombay  A c/s— continued. 

Act  y  of  1879  (Bombay  Land  Revenue  Code) 

— continued. 

(10)— Rule  III,  cl.  I  {d)— Offences  under  the 
Rule — Jurisdiction  —  Bom.  General  Clauses 
Act  (1886)  s.  3  (13).— An  ogenca  committed  in 
contravention  of  Rule  III,  cl.  1,  item  (d)  of 
the  rules  framed  under  s.  214,  Land  Revenue 
Code,  1879,  i3  triable,  having  regard  to  the 
provisions  of  s.  3  (13)  of  the  Bom.  General 
Clauses  Act,  by  any  person  exercising  Magis- 
terial powers  under  the  Code  of  Criminal 
Procedure.  QUEENEMPRESS  v.  BAI  EMMA, 
Rat.  Un.  Cr.  C.  681  =  Cr.  Rg.  46  of  1893.  (8  B. 
591,  Overruled). 

(11) — S.  214: -  Offence  under,  by  v:kom 
triable. — An  ofience  under  Rule  III,  cl.  1,  item 
(d)  of  the  rules  under  s,  214  of  the  Land 
Revenue  Code  is  only  triable  by  a  Magistrate  of 
the  first  class.    Queen-EMPRESS  v.  8HIVRAM, 

8  B.  591.      [Diss.,  Rat.Un.Cr.C.  68.] 

(12)  — S.  214,  r.  Ill  (b)— Cutting  of  trees 
from  assessed  occupied  survey  number,-- A  per- 
son cutting  a  tree  from  an  assessed  occupied 
survey  number  cannot  be  punished  under  Rale 
III  (6),  framed  under  s.  214,  of  the  Bombay 
Land  Revenue  Code.  EMPEROR  v.  VeNKAPPA, 
4  Bora.  L.R.  625. 

(13)— S.  214,  r.  Ill,  cl.  I— Trees-Question  of 
right. — There  can  be  no  conviction  under 
cl.  1  of  r.  Ill  made  under  s.  214  of  the  Land 
Revenue  Code  when  there  is  no  direct  evidence 
to  the  ownership  of  the  trees  being  in  the 
Government.  The  fact  that  the  Government 
has  asserted  ownership  in  other  trees  in  other 
parts  of  the  village  is  not  such  evidence. 
Queen-Empress  v.  Ganesh  Raghunath, 
Rat.  Un.  Cr.  C  828  =  Cr.  Rg.  71  of  1895.  (18  B. 
670,  R.) 

(14)— S.  214  — See  No.  4,  supra. 
(15) -8.  215— iSee  No.  4,  supra. 

{\6)— Rules  43  and  111.  cl,  (2)  (a)—En- 
croachmsni  on  public  road.  —  The  accused 
encroached  on  part  of  a  public  road  and  en- 
closed it  in  its  own  field  with  an  embankment 
and  cultivated  it  ;  he  was  thereupon  convicted 
of  an  cffance  under  the  Land  Revenue  Code 
s.  214,  Rule  48,  and  sentenced  to  pay  a  fine  of 
Rs.  10  under  Rule  111,  cl.  2  (a)  framed 
under  the  same  section.  Held  that,  as  the 
land  encroached  upon  by  the  accused  did  not 
fall  under  the  prohibition  contained  in  Rule  48, 
the  conviction  was  illegal  Queen-Empress 
V.   YADU  bia  ARJUNA,  1  Bom.  L  R.  161. 

{ID— Rules  103  (1)  and  40,  Breach  of.— 
Where  a  person  removed  stone  from  the  earth 
for  making  lime,  without  the  psrmission  of  the 
Revenue  authorities,  and  was  convicted  under 
Rules  103  (1)  and  40  of  the  Land  Revenue 
Code.  Held,  reversing  the  conviction,  that 
Rule  40  was  permissive  and  merely  conferred 
certain  privileges  on  persons  obtaining  permis- 
sion under  it,  and  that  failure  to  apply  for  such 
permission  did  not  amount  to  a  breach  for  the 
Rule.    Crown    v.  Mangho  lualad  Vensi, 

9  Cf.  L.J.  258  =  1  S.L.R.  16  Cr. 


3,— Bombay  /4 cfs— continued. 

Act  Y  of  1879  (Bombay  Land  Revenue  Code) 

— concluded. 

[\Q)—Rule  III,  cl.  (2)  [d] — Excavating  found- 
ation and  building  wall  in  village  site  without 
permission. — Excavating,  without  permission,  a 
foundation  on  the  site  of  a  village  and  building 
a  wall  upon  it  is  not  an  ofience  under  Rale  III, 
cl.  (2)  (d),  of  the  Rules  under  the  Land 
Revenue  Code.  The  act  of  unauthorised 
occupation  can  be  taken  notice  of  by  the 
Revenue  authorities  and  not  by  a  Magistrate's 
Court.  Queen-Empress  v.  Sheshibhat, 
Rat.  Un.  Cr.  C,  200  =  Cr   Rg.  8  5-1884. 

Act  YII  of  1879  (Bombay  Irrigation). 

[Rep.  in  pt.  act  xvi  op  1895 ;  bom. 
act  iii  op  1380  ;  bom.  act  iii  op  1886.] 

(1) — S.  61,  cl.  10— Conviction— Court's  duty  to 
sijp.cify  the  sub-section — Practice. — Under  cl.  10 
of  s.  61  of  the  Bombay  Irrigation  Act,  a  person 
cannot  be  convicted,  unless  it  is  found  that  (1) 
he  was  responsible  for  the  miintenance  of  a 
water-cours3  or  used  of  water-course  and  (2) 
that  there  were  certain  proper  precautions  which 
should  have  been  taken  by  him  for  preventing 
the  waste  of  water,  and  that  he  neglected  to 
take  these  precautions.  Held,  further,  that,  in 
all  convictions  under  a  section  of  an  Act  which 
contains  several  subsections,  the  sub-section 
under  which  the  accused  is  convicted  must  be 
stated  in  it,  and  it  must  be  shown  clearly  how 
the  act  or  omission  complained  of  is  an  ofience. 
Crown  Haji  v.  Mir  Mahmand  loalad  Haji 
Sadnallah,  9  Cr.  L  J.  271  =  1  S  L.R.  32  Cr. 

*  Act  XYII  of  1879  (Dekkhan  AgriculturiBts' 
Relief). 

[Rep.  in  pt.  act  Xll  of  I89i ;  act 
XVI  OP  1895,  Rep.  in    pt.  akd    amended 

—ACT  XXIII  OF  1881  ;  ACT  XXII  OF  1882  ; 
ACT  XXIII  OP  1886;  ACT  VI  OP  1895. 
Proviso  added  to  s.  59,  bom.  act  i  of 
1902,  ss.  loa,  22a,  inserted  by  bom.  act 

II  OP  1907] 

(o)— S.  2  (2)  (4)  — See  No.  2,  infra. 

(1) — S-  64 — Person  to  grant  receipt. — Under 
s.  64  of  the  Dekkhan  Agriculturists'  Relief  Act, 
the  person  to  whom  the  payment  is  made  is  the 
person  who  is  to  tender  the  receipt.  A  clerk  of 
a  firm,  to  whom  payment  is  made,  is  authorised 
to  grant  such  receipt.  QueEN-EmPRBSS  v. 
Rajm.^l,  Rat.  Un.  Cr.  C.  903  =  Cr.  Rg.  12  of 
1837. 

(2)— Ss.  64,  67.  2  (2)  {4)— Bullocks,  sale  of— 
Passing  of  receipt — Money  includes  bullocks, — A 
person  purchasing  bullocks  from  an  agricul- 
turist is  bound  to  pass  a  receipt  under  s.  64  of 
the  D.?kkhan  Agriculturists'  Relief  Act,  for  the 
word  '■  money  "  as  used  in  that  section  includes 
bullocks.  Emperor  v.  Govinda  Babaji 
BABDE,  16  Bom.  L.R.  683  =  2  Bom.  Cf.  Cas. 
248. 

(3)— S.  67— See  No.  2,  supra. 


*  These  Local   Acts  were 
perial  Legislature. 


passed  by  the  Im- 
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Act  II  of  1884  (District  Municipalities  Amend- 
ment). 

[Rep.,  Bom.  Act  III  of  lOOi.] 

(a)— See  Street.  20  B.  83. 

(6)— S.  32  (7j)— See  BOM.  ACT  VI  OF  1873, 
s.  84,  Rat.  Un.  Cr.  C.  694  =  Cr.  Rg.  21  of  1894. 

(1)— S.  38  {b)—Act  III  of  1901,  s.  48  (b)  (Hi) 
^Scope  of  sictio7i, — A  bye-law  framed  by  a 
District  Municipality  provided  that  "  Every 
place  used  for  drying  fish  or  fins  shall  be  sur- 
rounded by  a  wall  not  less  than  six  feet  in 
height  or  with  a  fence  made  of  bamboo  mats 
or  double  cadjan  leaves."  Held,  that  the  bye- 
law  was  ultra  vires  of  the  powers  conferred  by 
8.  33  (b)  of  Bombay  Act,  II  of  1884,  and  s.  48 
(6)  (iii)  of  Bombay  Act,  III  of  1901,  as  both 
these  sections  extended  only  to  the  regulation 
of  business  within  the  place  used  and  gave  no 
authority  to  require  exterual  8tructures.  EM- 
PEROR V.  RAGHUNATH  JlWABA,  i  Bom.  L.R. 
589. 

(1-a)— 8.  33— See  BOM,  ACT  VI  OF  1873, 
s.  70,  Rat.  Un.  Cr.  C.  797  =Cr.  Rg.  55  of  1895. 

(2)— S.  36— See  BOM.  ACT  VI  OF  1873,  Rat. 
Un.  Cr.  C.  615  =  Cr.  Rg.  37  of  1892. 

(3)— S.  49— See  BOM.  ACT  VI  OF  1873,  ss. 
82.  84,  Rat.  Un.  Cr.  C.    420  =  Cr.    Rg.    86   of 

1888. 

(4) — S.  61— Appear a7ice  of  accused  by  her 
ather-in-laiu — Crim.  Pro.  Code  (18821,  ss.  4 
and  205. — A  woman  was  charged  with  the 
offence  of  fouling  waier  under  s.  6i  of  the  Bom- 
bay District  Municipal  Act.  She  being  unwell, 
her  fatberin-law  appeared  in  Court  on  her  be- 
half and  the  trying  Magistrate  proceeded  with 
the  case  and  convicted  her.  Htld,  that  the 
father-in-law  of  the  accused  might  probably 
have  been  received  by  the  trying  Magistrate  as 
a  person  appointed  by  her  to  act  in  the  proceed- 
ings before  him  consistently  with  s.  4  of  the 
Crim.  Pro.  Code.  Quben-Empress  v.  CHAN- 
DRABHAGA,  Rat.  Uq.  Cr.  C.205  =  Cr.  Rg.  26th 
Aug.  1884. 

Act  III  of  1886  (General  Claaaes). 

[Rep.  in  part,  as  to  Bombay  Reg.  XII 
OF  1817,  Bom.  act  iv  OF  1890.  Rep.  (ex- 
cept so  much  of  SCH.  B  -AS  RELATES  TO 
UNREPBAL  ENACTMENTS)  BOM.  ACT  I  OF 
1904.  AS  AMENDED  BY  BOM.  ACT  IV  OF  1905.] 

(l)— Ss.  6,43  (a),  (b) — Importing  of  bhang 
into  British  territory — Receipt  hi  a  Raihvay 
Station  in  Native  State— No  cession  of  territory 
to  Government — Offence. — The  applicant  was 
charged  with  having  imported  bhang  into  the 
Presidency  of  Bombay,  inasmuch  as  a  parcel 
containing  bhang  and  bearing  his  name  and 
address  was  received  at  a  Railway  Station  in  a 
Native  State.  It  appeared  that  the  criminal 
jurisdiction  along  the  line  of  the  Railway  was 
ceded  to  the  Government,  but  there  had  been 
no  cessation  of  territory.  Eeld,  that  no  oSence 
was  committed  unless    the    importation  was 
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Act  III  of  1886  (General  Cla.useB)— concluded. 

into  the  Presidency  of  Bombay,  that  is,  into 
territories  which  formed  part  of  British  India, 
and,  if  the  land  upon  which  the  ofience  was 
alleged  to  have  been  committed  had  not  actual- 
ly been  ceded,  it  could  not  form  part  of  British 
India.  EMPEROR  v.  RAGHUNATH  RAO 
VlNiEKRAO,  3  Bom.  L.R.  873. 

(2)— S.  8— See  BOM.  ACT  VI  OF  1873,  s.  84, 
3  Bom.  L.R.  584. 

(3)— S.  12— Sfe  BOM.  ACT  VIII  OF  1867, 
s.  15,  6  Bom.  L.R.  357. 

(3-a)-  S.  12  —  See  PENAL  CODE,  s.  64, 
6  Bom.  L.R.  357. 

(4)— 8.  43  {a}  (b)—See  No.  1,  supra. 

Act  lY  of  1887  (Prevention  of  Gambling). 

[Rep.  in  part,  act  XVI  of  1895.  Amend- 
ed, BOM.  act  I  OP  1890] 

(1) — Amending  Act  I  of  1890— Gaming  in- 
cludes wagering. — The  word  '  gaming  '  in  the 
Act  has  now,  under  the  provisions  of  Bombay 
Act  I  of  1890,  to  be  read  as  including  wagering. 
King-Emperor  v.  Ahmed  Haji,  i  Bora.  L. 
R.  297. 

(2)  — See  Bom.  ACT  I  OF  1890,  s.  12,  16  B. 
283,  P.B. 

(3) — S-  3 — Instrument  of  gaming— Po per  for 
registerivg  wager. — A  single  page  of  paper  used 
for  registering  wagers  is  an  instrument  of 
gambling  within  the  meaning  of  s.  3  of  Act  IV 
of  1887.  Emperor  v.  Lakhamsi  M.alsi,  29 
B.  264  =  6  Bora.  L.R.  1091. 

(4)  — S.  3— Common  gaming  house — Evidence. 
— lu  the  absence  of  evidence  that  a  house  is 
used  for  profit  or  gain,  it  cannot  be  held  to  be 
a  common  gaming  house  as  defined  in  Bombay 
Act  IV  of  1887,  s.  3.  QUEEN-EmpreSS  v. 
Magan  Kala,  Rat.  Un.  Cr.  C.  840  =  Cr.  Rg. 
9  of  1896. 

(5) — Ss.  3  and  4 — Rain  betting. — The  accused 
kept  a  certain  shed.  The  people  frequented  the 
shed  to  bet  on  the  quantity  of  rain  which  may 
fall  in  a  given  time.  The  instruments  kept 
there  and  used  for  such  purpose  were  a  rain 
guage  and  a  gutter.  The  rainfall  used  to  be 
registered  by  the  accused,  who,  after  deducting 
a  commission  on  each  bet,  paid  over  the  money 
to  the  winner.  Held  that,  although  the  place 
was  used  as  a  common  betting  house  and  the 
instruments  were  those  of  betting,  there  was  no 
gaming,  as  there  was  no  contest,  no  players, 
and  no  participation  by  the  players,  save  as  on- 
lookers ;  and  the  place  was  not  a  common 
gaming  house.  The  accused  was  not,  therefore, 
guilty  of  an  offence  under  s.  4  (6)  and  (c)  of 
Bombay  Act  IV  of  1887.  It  would  be  an 
undue  straining  of  the  word  "  gaming  "  to  hold 
that  it  covered  "  rain-betting."  QUEEN- 
EMPRESS  v.  Narottamdas  Motiram,  13  B. 
681.  [R.,  16  B.  283,  39  C.  968  =  13  Cr,  L.J. 
603  =  16  C.L.J.  250  =  16  C.W.N.  858  =  16  Ind. 
Gas.  171;  D.,  31  C.  542  =  8  C.W.N.  458,  4  Bom 
L  R.  297.] 
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(6)— Ss.  3,  4,  5— Betting  on  figures  of  auction 
at  Calctiita— Bocks  of  accounts  jor  registering 
bets -Telegrams  announcing  loinning  mimber — 
Instruments  of  gamtng. —  'Wagenng  was  carried 
on  the  figures  which  denoted  the  prices  in 
Calcutta  of  the  auction  sales  of  opium  cheats. 
The  wagers  were  recorded  in  books,  the  different 
pages  of  which  had  the  various  units  at  the  top 
of  each  page,  and  the  betters  were  invited  to  in- 
scribe their  names  under  the  various  units,  stat- 
ing the  amounts  of  their  wagers.  The  winning 
numbers  were  communicated  by  means  of 
telegrams  from  Calcutta.  Held,  that  the  books 
and  telegrams  were  "  instruments  of  gaming  " 
■within  the  meaning  of  s.  3  and  that  the  persons 
dealing  with  these  were  guilty  under  s,  4.  Held 
also,  that  this  particular  wagering  was  not  a 
'  game  '  withm  the  meaning  of  s.  5,  and  that, 
therefore,  the  presumption  allowed  by  s.  7  of 
the  Act  was  not  applicable  and  that  the  accused 
could  not  be  convicted  under  s.  5  of  the  Act. 
Emperor  v.  Tribhovandas  Brijbhukan- 
DAS,  26  B.  533  =  *  Born.  L.R.  271.  [R.,  29 
B.  264  =  6  Bom.  L.R.  1091,  5  Bom.  L.R.  129, 
6  Bom.  L.R.  249] 

(7) — S.  4 — Instrument  of  gaming — Ank  satta 
hook — Infbrence. — During  the  course  of  a  search 
instituted  under  s.  6  of  the  Prevention  of  Gam- 
bling Act,  an  ank  satta  book  was  founded  in  the 
house  of  the  accused.  Held,  that  the  book  was 
an  "instrument  of  gaming,"  and  that  the  book 
having  been  found  in  the  house  of  the  accused, 
his  house  was  a  common  gaming  house. 
EMPEROR  V.  Jamnadas  HIRaCHaND,  5  Bom. 
LR.  129.  [F.,5Bom.  L.R.  1047  ;  JR.,  29  B. 
264  =  6  Bom.  L.R.  1091,  6  Bom.  L..R.  249.] 

(8) — Exicution  of  ivarrant  —  Betting— A.nk 
Satta  book — Instrument  of  gaming —  Evidence. 
— In  execution  of  a  warrant  issued  under  a.  6  of 
Act  IV  of  1887.  an  ank  satta  book  was  found  in 
the  house  of  the  accused.  It  appeared  that 
there  was  betting  in  the  house  and  that  the 
bets  were  recorded  in  the  book  in  his  hand- 
writing. It  was  also  shown  that  he  got  one 
per  cent,  on  the  bets  ;  and  he  himself  admitted 
that  the  book  was  used  for  betting.  Held,  (1) 
that  these  circumstances  put  together  justified 
the  conclusion  that  the  book  was  an  instrument 
of  gaming  kept  and  used  in  the  house  for  the 
purpose  of  profit  by  the  accused,  within  the 
meaning  of  s.  4  (a) ;  (2)  that  direct  evidence 
was  not  necessary  to  prove  the  use  of  the  book 
in  the  house  ;  but  such  use  might  be  inferred 
from  the  facts  anc!  surrounding  circumstances 
found  to  exist.  EMPEROR  v.  NAROTAM  MO- 
TIRAM,  5  Bora.  L.R.  10J7. 

(9) — S.  4 — Place  where  Jota  business  is 
carried  on— Common  gaming  house. — A  person 
keeping  for  his  profit  a  place  where  brokers  and 
others  carry  on  Jota  business,  i.e.,  wagering 
from  day  to  day  Ion  the  total  sale  of  cotton 
bales  in  Liverpool,  and  where  the  wagering 
books  are  kept  or  used,  is  guilty  of  keeping  a 
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common  gaming  house  and  is  liable  to  be  pu- 
nished under  s.  4  of  Act  IV  of  1887,  EMPEROR 
V.  ChaganlaL  Jiwraj,  6  Bom.  L.R.  249.  (26 
B.  553  =  4  Bom.  L.R.  287,  5  Bom.  L.R.  129, 
R.)     [iJ.,  29  B.  264  =  6  Bom.  L.R.  1091.] 

(10)— S.  4  (a),  (c)— Place— Chok— Interpre- 
tation.— The  term  '  place'  as  used  in  s.  4  of  the 
Bombay  Prevention  of  Gambling  Act,  includ- 
es a  small  open  space  surrounded  by  houses 
on  all  sides,  accessible  by  a  narrow  lane  having 
a  sign  board  pointing  to  the  space,  and  appro- 
priated by  the  lessee  in  occupation  for  the 
business  of  betting.  EMPEROR  v.  PATTU 
Mahomed  Sher  Mahomed.  15  Bom.  L.  R. 
689  =  2  Bora.  Or,  C.  96  =  14  Cr.  L.J.  449  =  20 
Ind.  Gas.  609  =  37  B.  631. 

(11)— S.  4— See  Nos.  5,  6.  supra. 

(12)— Ss.  4  and  5 — Imprisonment  in  default  of 
■payment  of  fine. — In  awarding  imprisonment  in 
default  of  payment  of  fine  under  ss.  4  and  5  of 
Bom.  Act  IV  of  1887,  the  Court  should  keep  in 
view  the  provisions  of  s.  65.  I.P.C.  QUEEN- 
Empress  v.  Venkata  bin  TiMANNA,  2  Bom. 
L.  R.  1081.; 

(13) — Ss.  4,  5 — Common  gaming  house. — The 
accused  opened  a  shop  wherein  he  kept  a  table 
with  a  cover  on  it.  The  cover  had  on  it  num- 
bers 6  to  36.  They  were  not  consecutive 
numbers.  On  each  number  was  placed  an 
article  such  as  a  clock,  a  watch,  etc.,  of  the 
values  ranging  from  Rs.  1-8  to  Rs.  15.  Any 
customer  who  paid  Rs.  2  was  given  by  the 
accused  six  dice.  The  dice  had  six  sides,  each 
of  which  bore  marks  ranging  from  one  to  six. 
The  customer  was  allowed  one  throw  of  the 
dice,  and  the  number  of  points  thus  obtained 
was  to  entitle  him  to  obtain  the  article  placed 
on  the  ccrrespondmg  number  on  the  cloth. 
Held  that  the  shop  was  a  common  gaming 
house,  and  the  persons  keeping  the  house  and 
playing  therein  were  punishable  under  ss.  4 
and  5  of  Bom.  Act  IV  of  1887.  KING-EMPEROR 
V.  AHMED  Haji,  4  Bom.  L.R.  297. 

(14)— Ss.  4  and  5— See  Crim.  Pro.  CODE 
(1898),  s.  4  [I),  4  Bom.  L.R.  271  =  26  B.  533. 

(15) — Ss.  4.  5,  6,  7 — Keeping  a  common  gam- 
ing house — Gaming  in  a  common  gaming  house — 
PotDzr  to  order  search  and  arrest — Presumption 
under  s.  7  of  the  Act— Criminal  Procedure  Code 
(Act  V  of  1893),  ss.  65,  105.— The  presumption 
under  s.  7  of  the  Bombay  Prevention  of  Gam- 
bling Act,  1887,  only  arises  where  there  has  been 
an  arrest  and  search  under  s.  6  of  the  Act. 
Under  s.  6  of  the  Act,  as  a  first-class  Magistrate 
has  power  to  give  authority  under  a  special 
warrant,  to  a  Police  officer  of  the  class  desig- 
nated in  the  section,  to  make  the  arrest  and 
the  search,  the  legislature  must  be  presumed 
to  have  intended  that  the  Magistrate,  First 
Class,  should  have  the  authority  to  make  the 
arrest  and  the  search  himself,  if  necessary. 
For,  when  the  legislature  empowers  an  officer 
to  delegate  an  authority  to  do  a  certain  act  to 
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another  person,  it  necessarily    implies  that  the 
original  authority   to    do  such  act  is   fully  and 
completely  in  the  officer  himself,  but  that  it  is 
necessary  for  the   exigencies  of   business  that  it 
should  be   done  in    the    majority    of    cases  by 
persons   acting   under  authority  derived    from 
him.     Where  the  Bombay  Prevention  of  Gam- 
bling Act  has  provided  for  the  manner  or  place 
of  investigating  or  inquiring    into  any  offence 
under  it,  its  provisions   must  prevail,    and  the 
Criminal    Procedure    Code     must    give    way. 
Accordingly,  no  provision  of  the  Code  as  to  the 
authority    empovyered  to  issue   a   warrant   for 
arrest  or   search,    or  the  persons  to  whom  and 
the  conditions  under   which  such  warrant  may 
be  issued,  can  apply  for  the  purposes  of  s.  7  of 
the  Gambling  Act.     The  authority,  the  persons 
and  the   conditions  must  be  respectively  those 
specifically  mentioned  in  s.  6  of  the  Act  and  no 
other.     But  the  special  provision  in  s.  6  of  the 
Bombay    Act   would    still    bo   subject   to    the 
general  provisions  of  sa.  65  and  105  of  the  Code. 
When   a    Magistrate,    First    Class,    or     other 
officer  mentioned  in  s.  6  of  the   Act,  himself 
acts  under   its  provisions,    instead    of   acting 
through    an    officer    of    the     particular    class 
prescribed  therein  under  a  special  warrant,  he 
must    act   strictly    in   compliance   with  those 
provisions.      The  first   condition   necessary  to 
make  an   arrest  and  seizure  under  the  section 
legal,  so  as  to  bring  in  the  operation  of  s.  7,  is 
that,    where     the    Magistrate    is    acting     on 
information,  there  must  be  a  complaint  made 
before  him  on  02th  to  set    him    in    motion. 
When    a    Magistrate,     First    Class,    or  other 
officer   mentioned  in  s.  6   himself  does  the  act 
specified  in  cl.  3  of  the  section,  instead  of  issu- 
ing a  special  warrant,  he  must  give  evidence, 
because  he  supplies  the  place  of   the  warrant 
and  the  warrant   is  necessary  part   of  the   evi- 
dence for  the  prosecution.  Where  a  Magistrate, 
First    Class,    himself    makes    an    arrest    and 
seizure  under  s.  6  of  the  Act,  he  must    himself 
"  enter  "  the  "  houHe,  room  or  place  "  with,  of 
course,  the   assistance   of  such    persons  as  may 
be  found  necessary.    S.   6  of   the  Act   must  be 
construed   strictly,    because  s.    7   gives   to  an 
arrest    and     seizure    under    it    an     operation 
different  from  that  of  the  general  presumption 
of  innocence  in    criminal  cases.     EMPEROR  v. 
Kaitan  Duming  Fernad,  9  Bom.  L.R.  695 
=  6Cr.  L.J.  60  =  31  B.  438.     [R.,  12  Cr.L.J. 
149  =  9  Ind.  Cas., 895  =  5   S.L.R.  40,    37  B.  402 
=  2  Bom.   Cr.  Cas.  29  =  15   Bom. L.R.  106  =  14 
Cr.L.J.  204  =  19  Ind.  Cas.  204.] 

(16) — Ss.  4,  5,  6,  7 — Presumption  under  s,  7 
— Warrant  tinder  s.  6 — Delay  in  execution  of 
warrant — Previous  conviction — Proof  of — Grim 
Pro.  Code  (Act  V  of  1893),  s.  M2— Evidence 
Act  (I  of  1872j,  ss.  10,  54.— fleW  by  Chanda- 
varkar  and  Aston,  JJ.,  (Jacob,  J  ,  disse7itin,j) 
that  (1)  the  presumption  created  by  s.  7  of 
the  Prevention  of  Gambling  Act  (Bombay  Act 
IV  of  1887)  can  be  applied  to  cases  falling  under 
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s.  5  as  well  as  to  those  falling  under  s.  4 
of  the  Act.  (2)  Where  a  long  interval 
elapses  between  the  issue  of  a  warrant  under 
s.  6  of  the  Prevention  of  Gambling  Act,  1887, 
and  its  execution,  the  applicability  of  s.  7  of 
the  Act  is  not  by  that  alone  taken  away.  (3) 
In  a  trial  for  the  oSence  of  keeping  a  common 
gaming  house  under  s.  4  of  the  Prevention  of 
(Gambling  Act,  1887,  evidence  that  the  accused 
had  been  previously  convicted  of  the  same 
oSence  is  admissible  to  show  guilty  knowledge 
or  intention.  Held,  by  Jacob,  J.,  dissenting, 
(1)  that  the  presumption  created  by  s.  7  of  the 
Prevention  of  Gambling  Act,  1887,  is  sufficient 
for  the  purposes  ofs.  5.  It  is  also  sufficient 
for  the  purposes  of  s.  4  (a)  so  far  as  regards 
the  fact  that  the  house,  etc.,  is  so  used,  but  it 
is  not  alone  sufficient  for  the  purpose  of  show- 
ing that  the  house  was  so  kept  or  used  by  any 
specified  person  ;  (2)  that  in  a  trial  for  an 
offence  under  s.  4  (a)  of  the  Prevention  of 
Gambling  Act,  1887,  the  evidence  that  he  was 
previously  convicted  of  a  similar  offence  cannot 
be  let  in  either  under  a.  54  or  s.  11  of  the  Evi- 
dence Act,  1872.  Per  Aston,  J.—"  It  is  open  to 
an  accused  to  ask  the  Court  to  treat  what  the 
Legislature  declares  in  s.  7  of  the  Prevention 
of  Gambling  Act,  18S7,  to  be  incriminating 
'  evidence'  to  be  reduced  in  weight  by  any 
unreasonable  delay  which  may  take  place  bet- 
ween the  issue  of  a  warrant  under  s.  6  and  its 
execution."  "  It  is  not  competent  to  a  Magis- 
trate to  ask  an  accused,  under  s.  342  of  the 
Crim.  Pro.  Code,  1898,  before  his  conviction, 
about  the  previous  conviction,  either  with  a 
view  to  take  it  into  consideration  for  the 
purposes  of  conviction  or  with  a  view  to  dis- 
pense with  formal  evidence  as  to  the  alleged 
previous  conviction  and  as  to  identity  of 
the  accused,  in  the  event  of  conviction." 
EMPEROK  v.  ALLOOMIYA,  5  Boiu.  L.R.  805  = 

28  B.  129. 

(17) — Ss.  4,  5,  7 — Common  gaming  house. — 
In  order  to  establish  an  offence  under  s.  4  of 
keeping  a  "common  gaming  house,"  it  is 
necessary  to  show,  in  the  first  place,  that  the 
person  charged  is  the  owner,  or  occupier  or  a 
person  "  having  the  use"  of  the  place  in  ques- 
tion. It  is  not  sufficient  to  show  that  the 
accused  used  the  place  for  the  purpose  of  gam- 
bling  there.     EMPEROR    v.  WALIA  MusAJI, 

29  B.   226  =  7   Bora.    L.R.  16  =  2   Or.  L.J  26. 
[R..  167  P.L.R.  1905.] 

(18) — Ss,  4,  6 — Comvion  gaming  liouse  — 
When  Police  officer  can  arrest  under  the  Act — 
Convi:tion  under  suction,  ivhcn  sustainable. — 
A  conviction  under  s.  4  will  be  sustained,  only 
if  it  be  shown  that  the  house  in  which  the 
accused  were  found  was  a  common  gaming 
house.  Emperor  v.  Mulghand,  j  Bom.  L. 
R.  916. 

(19)— Ss.  4,  12,  object  of — Gambling  in 
IMachwa  hired  by  accused  in  harbour  for  the 
purpose. — Gambling  in  a  Machioa,  which  was 
chartered  by  the  accused  and  was  used  by  them 
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Act  IV  of  1887    (Prevention    of    Gambling) 

— continued. 

for  the  purpose  in  the  Bombay  Harbour,  could 
not  be  said  to  be  gambling  in  a  public  place, 
street,  or  thoroughfare,  v?ithin  the  meaning  of 
s.  12,  Bombay  Gambling  Act.  In  s.  4,  Bombay 
Gambling  Act,  the  mischief  aimed  at  is  the 
practice  of  individuals  making  a  profit  by  pro- 
viding a  spot  of  their  own  selection,  known  as  ! 
a  place  where  gambling  is  to  be  carried  on,  and 
making  a  livelihood  by  attracting  people  to  a 
place  which  they  would  not  otherwise  frequent. 
In  s.  12  of  the  Act,  however,  the  cfience  is,  not 
that  the  individual  members  are  making  a 
profit  at  all,  but  simply  that  they  are  carrying 
on  their  gambling  with  such  publicity  that  the 
ordinary  passer-by  cannot  well  avoid  seeing  it 
and  being  enticed — if  his  inclinations  lie  that 
way — to  join  in  or  follow  the  bad  example 
openly  placed  in  his  way.  In  the  one  case, 
comparative  privacy  for  profit,  in  the  other, 
bad  public  example  and  accessibility  to  the 
public,  would  seem  to  constitute  the  gravemen 
oftheoSence.  S.  12  aims  at  gambling  in  a 
public  place  or  thoroughfare  and  ordinarily 
applies  to  persons  sitting  on  or  near  a  road  or 
public  place  with  no  intervening  obstruction  to 
the  public  view  where  there  is  voluntary  publi- 
city. EMPEROR  v.  JUSUB  ALLY,  29  B.  386  = 
7  Bom.  L.R.  333  =  2  Cr.  L.J.  252.  (17  A.  166, 
E.)  [R.,  30  B.  343  =  8  Bom.  L.R.  22  =  2  Cr.  L 
J.  216,  14  Cr.  L.J.  670  =  21  Ind.  Gas.  910  =  9 
N.L.R.  164.] 

(20)-  S.  5 — Common  gaming  house. — S.  5  of 
Bom.  Act  IV  of  1887  refers  to  persons  found 
in  a  common  gaming  house  ;  it  does  not  refer 
to  persons  who  are  in  the  habit  of  assembling 
in  various  places  for  the  sole  purpose  of  gam- 
bling. Queen  Empress  v.  Shbkh  Ahued- 
EHAI,  Rat.  Un.  Cr.  C.  763  =  Cr.  Rg.  25  of 
1895. 

(21)— S.  5— See  Nos.  6,  12  to  17.  supra. 

(22)— Ss.  5,  6,  7— Common  gaming  hoii.se— 
Search  loithoul  warrant  under  s.  6~Presump- 
tion  under  s.  7  cannot  arise  on  such  search. — A 
Police  Officer  qualified  to  act  under  s.  6  of  the 
Bombay  Prevention  of  Gambling  Act,  without 
a  warrant  issued  under  s.  6,  raided  a  house  in 
the  City  of  Bombay,  and  arrested  the  accused 
who  were  found  there  with  cards  and  small 
coin  lying  near  them.  They  were  tried  by  a 
Magistrate  for  gaming  in  a  common  gaming 
house,  who,  applying  the  presumption  raised 
by  s.  7  of  the  Act.  lound  them  guilty  under 
s.  5  of  the  Act  -.—Held,  (1)  that  the  Police 
Officer  was  entitled  to  make  the  search  he  did, 
even  in  the  absence  of  a  warrant  under  s.  6, 
for  he  had  authority  to  make  the  arrest  and 
the  search  himself  which  he  could  have 
empowered  a  Subordinate  Officer  to  do  under  a 
warrant  under  his  hand  ;  (2)  that,  in  the 
absence  of  the  warrant  issued  under  s.  6,  the 
presumption  established  by  s.  7,  that  the  mere 
finding  of  cards  or  dice  was  evidence  that  the 
house  was  used  as  a  common  gaming  house, 
could  not  be  applied  ;  (3)  that,  therefore,  the 
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convictions  of  the  accused  were  unsustainable. 
Emperor  v.  Jaffur  M.^HOMED,  15  Bom.L. 
R.  106  =  2  Bom.  Cr.  C.  29  =  14  Cr.  L.J.  204  =  19 
Ind.  Cas.  201  =  37  B.  402.  (31  B.  438  =  9  Bom. 
L.R.  695,  (1897)  A.C.  22  (38),  R.) 

(23) — Ss.  5,  12 —  Gambling  in  a  public  place 
— Presumption  under  s-  5— Presumption  can- 
not be  applied. — The  presumption  mentioned 
in  s.  5  of  the  Prevention  of  Gambling  Act, 
cannot  be  applied  to  cases  falling  under  s.  12 
of  the  Act.  Emperor  v.  Hiealal  Motilal, 
15  Bom.  L.R  331  =  2  Bom  Cr.  C.  74  =  20  Ind. 
Cas.  143  =  14  Cf.L.J.  383. 

(24)— iS.  6— Arrest  by  Police  officers. — A  Police 
officer  cannot  arrest  a  person,  under  the  Act, 
unless  he  holds  a  warrant  under  s.  6  of  the  Act. 
Emperor  v.  Mulchand,  4  Bom.  L.  R.  946. 

(25) — S.  6 — Endorsement  of  warrant  by  an 
officer  named  therein  to  another,  whether  valid 
— Authority  under  warrant  cannot  be  delegated. 
— Where  the  officer,  to  whom  a  warrant  was 
issued  under  s.  6  of  the  Act,  endorsed  it  to 
another  officer,  held,  that  the  warrant  should 
specify  the  officer  to  whom  the  authority  is 
given  and  that  he  alone  can  execute  the  war- 
rant. A  "  special  warrant "  is  a  warrant, 
which  specially  authorizes  an  officer  to  do  a 
particular  act  or  acts.  CROWN  v.  MiTHU, 
3  S.L.R.  56  Cr.  =  2  Ind.  Cas.  371. 

(26)— S.  6— Inquiry  by  Magistrate— Issue  of 
warrant — Whether  informant  should  have  know- 
ledge— Money  found  on  person  cf  accused — 
Confiscation—^,  6  of  the  Bombay  Gambling 
Act  does  not  make  it  obligatory  on  a  Magistrate, 
before  issuing  a  warrant,  to  make  inquiry  after 
receiving  information.  This  section  only  en- 
joins the  Magistrate  to  make  "  such  enquiry  as 
he  may  think  necessary,"'  and  the  words  do 
not  mean  that  he  is  to  make  an  inquiry,  even 
though  he  may  not  think  it  necessary  to  do  so. 
This  section  does  not  require  that  the  inform- 
ant should  have  knowledge  ;  it  is  sufficient  if 
the  informant  testifies  to  a  reasonable  suspicion 
that  any  house,  room  or  place  is  used  as  a  com- 
mon gaming  house.  On  the  conviction  of  the 
accused,  the  Magistrate  cannot  order  the  money 
on  their  person  to  be  confiscated.  IMPERATOR 
v.  HIRO  lod.  Bhojraj,  1  S.L.R  Cr.  64  =  8  Cr. 
L  J.  182.     (26  B.  641,  F.) 

(27)— S.  &— Search— Police  oj^cer.— A  police 
officer  of  a  lower  rank  than  a  Cbief  ConstabJe 
cannot,  under  s.  6  of  Bombay  Act  IV  of  1887, 
enter  a  house  with  a  search  warrant.  QUEEN- 
Empress  v.  Subbabhatta,  Rat.  Un.  Cr.  C. 
825  =  Cr.  Eg.  68  of  1895. 

(28)— S.  Q— Warrant  — When  raiicZ.- Where 
a  warrant,  issued  by  the  Commissioner  of 
Police  under  s.  6  of  the  Bombay  Prevention  of 
Gambling  Act,  contains  a  sufficiently  accurate 
description  of  the  house  or  room  to  be  searched, 
it  is  not  illegal,  merely  because  it  does  not 
correctly  specify  the  locality  of  the  house  or 
room  to  be  searched.  EMPEROR  v.  KRISHNA 
RUTNA  DALVI,  6  Bom.   L.R.  52. 
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(29)— S.  6 -See  Nos.  15,  16  and  18,  supra. 

(29-a) — Ss,  G,  7. — Presumption  under  s.  1,  de- 
pendent upon  proper  warrant  under  s.  6 — 
Defence,  duty  of, — Where  the  conviction  was 
based  upon  the  fact  that  instruments  of  gam- 
bling were  found  on  the  premises,  such  fact  being 
treated  as  evidence  that  the  premises  were  used 
as  a  common  gaming  house  under  the  special 
provisions  of  s.  7,  but  the  sworn  complaint  had 
not  been  put  in,  except  that  the  Police  Inspector 
bad  stated  thac  the  warrant  under  s.  6  was 
issued  on  information  given  on  oath  to  the 
Magistrate,  held,  that  the  mere  assertion  of  the 
Police  Inspector  that  information  was  given  on 
oath  to  the  Magistrate  granting  the  warrant., 
was  not  sufficient  material  for  the  trying  Magis- 
trate to  come  to  the  conclusion  that  the 
warrant  was  properly  issued  under  s.  6,  and  to 
apply  the  provisions  of  s.  7  to  the  case.  The 
mere  finding  of  instruments  of  gambling  in  the 
house  entered  under  the  wamnt  is  not  proof 
that  it  was  used  as  a  common  gaming  house. 
King-Emperor  v.  Kadih,  3  S.L.R.  78  =  3 
Ind.  CaB.  893.  [Diss.,  82  Gr.L.J.  149=  9  Ind. 
Gas.  895  =  5  S  L.R.  40.] 

(30)— Ss.  6  and  7 — Validity  of  warrant  dis- 
puted—Proof.—  Held,  that  before  any  pre- 
sumptions of  guilt  can  be  drawn  against  the 
accused  under  s.  7  of  the  Gambling  Act,  it  is 
incumbent  on  the  trying  Magistrate  to  be  satis- 
fied that  the  warrant  issued  by  the  Police 
Officer  under  s.  6  of  the  Act  was  a  valid  one. 
And  where  the  Magistrate  had  merely  referred 
to  an  uncertified  copy  of  the  statement  made 
by  the  informer,  without  calling  for  further 
proof,  held,  that  he  had  no  sufficient  materials 
to  hold  that  the  warrant  was  a  valid  one. 
Crown  v.  Seju  tvalad  Chatu.  9  Cr.  L.  J. 
257  =  1  SLR.  27,  Cr. 

(31)— Ss.  6,  7  -Warrant— Search  — Complaint 
on  oath— Evidence  Act  (I  of  1872),  s.  114  (e) — 
Evidence. — Though  it  is  desirable  to  formally 
produce  in  evidence  a  warrant  issued  undar 
s.  6,  yet  where  the  complainant  states  that  he 
searched  the  house  under  warrant,  and  such 
warrant  and  his  complaint  on  oath  appear  in 
the  proceedings  of  the  Magistrate,  and  it  is  not 
alleged  that  the  complainant  searched  the 
house  under  any  other  warrant,  or  that  the 
warrant  was  not  regularly  issued  under  the 
said  section,  the  High  Court  will  not  exercise 
its  discretionary  powers  of  revision.  (28  B. 
533,  6  Bom.  L.R.  379,  1  Cr.  L.J.  390,  R.) 
The  complaint  on  oath  is*  not  a  necessary  part 
of  the  evidence  of  the  prosecution  ;  ordinarily, 
it  would  be  sufficient  to  rely  on  the  maxim 
"  om7iia  rite  esse  acta  "  after  formal  proof  of  the 
search-warrant.  ABDULLAH  v.  EMPEROR, 
9  Ind.  Cas.  895  =  12  Cr.  L.J.  149  =  5  SLR.  40. 
(1  S.L.R.  27,  1  S.L.R.  67,  3  S.L.R.  78,  3 
Ind.  Cas.  893.  3  S.L.R.  84,  3  Ind.  Cas.  895, 
Dissented  from.) 
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(32)— Ss.  6.  7  and  U— Warrant— Further 
inquiry  bif  Magistrate  before  issuing  one — 
Presumption  under  s.  7,  when  will  arise — 
Duty  of  Magistrate — Motives  of  informant, 
relevancy  of. — S.  6  of  the  Bombay  Gambling 
Act  does  not  make  it  obligatory  on  a  Magistrate 
to  make,  before  issuing  a  warrant,  further  in- 
quiry after  a  complaint  was  made  to  him  if  he 
thinks  it  not  necessary  to  do  so.  The  presump- 
tion under  s  7  will  not  arise,  unless  it  is  shown 
that  the  warrant  was  issued  under  the  provisions 
of  8.  6,  and,  therefore,  in  every  case  it  ia 
necessary  that  the  Magistrate  should  exhibit 
and  bring  on  the  record  the  complaint  on  oath 
and  the  warrant.  The  motives  of  the  informant 
of  an  oSence  under  the  Bombay  Gambling  Act 
are  altogether  irrelevant,  and  s.  11  of  the  Act 
shows  that  the  Legislature  recognized  that  the 
informant  might  be  actuated  only  by  the  hope 
of  reward.  IMPERATOR  v.  PamaN,  1  8, L.R. 
67  Cr.  =  8  Cr.  L.J  185.  (1  S  L,R.  61.  Cr.,  R.) 
[Diss..  12  Cr,  L.J.  149  =  9  Ind.  Cas.  895  =  5 
8. L.R.  40.] 

(33) — S  7 — Onus  of  proof— Construction  of 
Act. — Bombay  Act  IV  of  1887  must  be  strictly 
construed,  as  s.  7  departs  from  the  ordinary 
rules  of  evidence  and  places  the  burden  of  proof 
on  the  accused.  QUEEN-Empress  v.  SUBHA- 
BHATTA,  Rat.  Ua.  Cr  C.  825  =  Cr.Rg.  68  of 
1895. 

i'ii)— S. 7  —Com77ion  gaming  hous3 — Presump- 
tion.— Whi-re  13  persons  were  found  in  a  room 
in  the  upper  story  of  a  house,  sitting  in  a  circle 
gambling  with  dice,  and  having  a  quantity  of 
cotwries  and  money  before  them,  /ie^d,  that  the 
above  faces  would  be  evidence  under  s.  7  of 
Bombay  Act  IV  of  1S87,  until  the  contrary  was 
proved,  that  the  room  was  used  as  a  common 
gaming  house  and  that  the  persons  found  there- 
in were  then  present  for  purpose  of  giming. 
Queen-Empress  v.  Bai  Vaju,  22  B.  743. 

(35) — S.  7 — Documents  not  formally  exhibited, 
though  in  possession  of  Court — Dtity  of  Court. 
— Where  both  the  complaint  made  under  s.  6 
and  the  warrant  issued  thereon  are  actually  on 
the  file  of  the  proceedings,  if  they  are  not  for- 
mally exhibited  and  put  on  the  record  as  evi- 
dence, the  Magistrate  should,  in  the  exercise 
of  a  wise  discretion,  before  the  close  of  the 
prosecution  case,  draw  the  attention  of  the 
prosecution  to  the  fact  that  the  documents 
have  not  been  exhioited,  and  ascertain  whether 
or  not  they  are  to  be  regarded  as  having  been 
produced  as  evidence  for  the  prosecution  under 
s..  244,  Cr.P.C.  CROWN  v.  GHOLAM  HOOSEIN 
KARIMBUX,;3  SLR.  81  =3  Ind. Cas.  895.  [Diss., 
12  Cr.  L.J.  149  =  9  Ind.  Cas.  895  =  5  S  L.R.  40,] 

(36) — S.  7 — Search  tvarrant —  Presumption, 
nature  of  and  when  it  arises. — Where  a  search 
warrant  has  been  issued  under  the  provisions  of 
8.  7,  it  is  for  the  accused  to  prove  that  the 
house  was  not   a  common  gaming    house  and 
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that  the  articles  found  therein  were  not  there 
for  the  purpose  of  gaming.  KING  EMPEROR 
V.  AHMED  HAJi,  i  Bora.  L.R.  297. 

{21)  — Si— Inslruments  of  gaming— Presump- 
tion— Rebuttable — Search  warrant. — Where  Che 
ccnvicion  was  based  upon  the  fact  that  instru- 
ments of  gaming  were  found  on  the  premises, /zeW, 
that  the  presumption  under  s.  7  was  rebuttable, 
and  was  rebutted  in  this  case  by  the  fact  that 
the  warrant,  for  search  was  issued,  on  the  sworn 
information  of  an  avowed  .gambler,  that  the 
accused  all  belonged  to  the  same  caste,  and 
were,  at  the  time  of  search,  preparing  tea,  that 
cricketting  things  were  found,  as  well  as  a  money 
box  with  a  little  cash,  and  that  the  accused 
alleged  that  the  premises   were  used  by  them  as 

a  club.  Tyab  ali  Mohamud  ali  v.  Crown, 
3  S.L.R   80. 

(38)— S.  7 — Warrant— Common  gaming  house 
— Presumption — Proof. — A  Magistrate  issued 
a  warrant  under  the  Act  to  a  Mukhtiarkar  to 
arrest  the  appellant.  Held,  as  the  warrant  was 
not  issued  to  a  Police  officer,  no  presumption 
under  s.  7  of  the  Gambling  Act  arises,  and  that 
the  prosecution  must  prove  that  the  house  in 
question  is  a  common  gaming  house.  CROWN 
V.  Chellaram,  2  S.L.R.  40,  Cr.  =  10  Cr.  L.J. 
205. 

(39)  S.  1— Bagatelle — Billiard  balls— Game 
of  skill— Game  of  chance— Presumption.— A 
bagatelle  board  and  billiard  balls  are  capable 
of  being  used  both  for  games  of  skill  and  games 
of  chance,  and  no  presumption  can  be  drawn 
under  a.  7  of  the  Prevention  of  Gambling  Act, 
Queen-Empress  v.  Masukh  Raichand, 
Rat.  Un,  Cp.  C  923  =  Cr.  Rg.  28  of  1897. 

(39-a)— S.  1-See  Nos.  15,  16,  17.  22,  29, 
30,  31  and  32,  supra. 

(40)— S.  8— Seizure  of  money  found  on  -person 
in  gambling  house.— T.he  power  of  seizing 
money,  under  s.  8  of  Bombay  Act  IV  of  1887, 
does  not  extend  to  that  found  on  the  persons 
of  those  who  may  be  at  the  time  in  the  gambling 
house.  EMPEROR  V.  WALLI  MUSSAJI,  26  B. 
641  =  4  Bora.  L  R,  427.  [R.,  7  A.L.J.  404  =  6 
Ind.  Cas.  586  =  11  (^r.  L.J.  373,  8  Gr.  L.J. 
182  =  1  S.L.R.  64.] 

(41)— S.  11— See  No.  32,  supra. 

(42)— S.  12— Conviction— Sentence. — Where 
a  person  is  convicted  of  an  oSence  under  s.  12, 
Prevention  of  Gambling  Act,  he  can  be  sentenc- 
ed to  pay  a  fine  or  to  undergo  imprisonment, 
but  not  to  both.  Queen-Empress  v.  Tuka- 
BAM,  Rat.  Un.  Cp.  C.  686  =  Cr.  Rg.  5  of  1894. 

(431 — S.  12 — Public  place,  street  or  thorough- 
fare—Gambling in  a  second  diss  compartment 
in  a  special  Race  Express  running  through- 
Accused  found  gambling  at  the  reversing  Sta- 
tion, ivhere  the  train  stopped  fur  engine 
purposes— Public  place  — Interpretation.— The 
word  "  place  "  in  s.  12  of  the  Act  is  qualified 
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by  the  word  "public"  and  having  regard  to 
its  context,  and  its  position  in  that  context, 
it  must  mean  a  place  of  the  same  general 
character  as  a  "  road  or  thoroughfare,"  else  it 
was  pointless  to  use  the  words  "  street  or 
thoroughfare  "  as  they  are  there  used.  A  rail- 
way carriage  forming  part  of  a  through  special 
train  is  not  a  public  place  within  the  meaning 
of  s.  12  of  the  Act.  Per  Jenkins,  CJ. — "I 
would  be  slow  to  place  on  the  section  (s.  12)  an 
interpretation  that  would  curtail  its  legitimate 
scope,  but  I  am  unable  to  regard  the  railway 
carriage,  in  which  the  accused  were,  as  possess- 
ing such  characteristics  of,  or  bearing  such  a 
resemblance  to,  a  street  or  thoroughfare  as  to 
justify  us  in  hoHino;  that  it  was  a  public  place 
within  the  meaning  of  s.  12."  Per  Russell, 
J, — "  I  am  of  opinion  that  to  call  or  describe 
either  the  Railway  line  at  the  spot  in  question 
(i.e.,  at  the  Reversing  Station,  where  the  train 
stopped  for  engine  purposes  only  and  where  the 
puialic  would  not  have  any  right,  without 
the  permission  of  the  Railway  Company,  to  be 
on  the  line  at.  all)  or  the  carriage  (in  a  special 
train,  which  took  no  passengers  between  the 
two  termini  of  the  journey)  in  which  the  accus- 
ed were  playing,  as  coming  within  any  of  the 
terms  '  public  street,  place  or  thoroughfare  ' 
(in  s.  12  of  the  Act)  would  be  to  place  a  wrong 
interpretation  upon  those  words."  EMPEROR 
V.  Hussein  Noor  Mahomed,  8  Bora.  L  R. 
22  =  30  B.  348  =  3  Cr.  L.J.  216.  [R.,  10  Cr. 
L.J.  16.  14  Gr,  L.J.  670  =  21  Ind.  Gas.  910  = 
9  N. L.R.  164,  15  Gr.  L.J.  468  =  24  Ind-  Gas. 
348  =  4  PR.  1914.Cr.  =  155  P. L.R.  1914,  19 
Ind.  Cas.  167  =  15  Bom.  L.R.  101.] 

(44) — S.  12— Public  place— Sw ami's  Math. — 
The  accused  were  found  playing  for  money 
with  cards  in  a  Math,  which  was  enclosed  in  a 
compound  wall  and  oS  the  highway.  It  was 
managed  by  a  Swami  of  the  Lingayet  commu- 
nity and  was  open  to  all  Lingayets  and  to 
other  cistes,  subject  to  certain  restrictions. 
The  Swami  could,  if  he  chose,  keep  the  people 
out.  Under  these  circumstances,  the  accused 
were  convicted  of  an  offence  punishable  under 
s.  12  of  the  Prevention  of  Gambling  Act.  Held, 
setting  aside  the  convictions  and  sentences, 
that  the  '  Math  '  could  not  be  regarded  as  a 
public  place  within  the  meaning  of  the  Act. 
Emperor  v.  Chenappa,  15  Bom.  L.R.  101  = 
2  Bora.  Cr.  C.  24  =  19  Ind.  Cas.  167  =  14  Cr. 
L  J.  167. 

(45)— S.  12— See  Nos.  19,  23,  supra. 
Act  III  of  1888  (City  of  Bombay  Municipal). 

[REP.  IN  PT.,  ACT  II  OF  1901  ;  REP.  IN 
PT.,  BOM.  ACT  I  OF  1897  ;  REP.  IN  PT.  AND 
AM.,  ACT  XVI  OF  1895  ;  BOM.  ACT  IV  OF 
1888;  AM.,  Bom.  ACT  I  OF  1894  ;  AM-,  BOM. 
ACT  II  OF  1899,  SS.  5  (1),  5  (3),  6  (1)  ;  AM.. 
BOM.  ACT  II  OF  1900;  AM.,  BOM.   ACT   II  OF 

1901.    Supplemented,  act  Xll  of  1888  ; 
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SUPPLEMENTED,  ACT  II  OF  1889  ;  SUPPLE- 
MENTED, Bom.  act  7  OF  1890;  Supple- 
mented, Bom.  act  I  OF  1898  ;  Supple- 
mented, Bom.  act  II  OF  1899.  s.  74  (2)  (c) 
am..  Bom.  act  V  of  1903.  SS.  3  (u),  26  (y), 
28  (c),  tm),  (p).  33  (1),  (2).  68  (2),  77  (d),  118 
(c),  120.  220,  221,  228,  229,  230  (1),  (4),  231, 
232,  233  (I),  (2),  231  (2).  236,  238  (1),  239,  241, 
242,  244,  246  (c).  247.  248,  253,  255,  256.  257, 
258,  260,  272,  273,  281,  287  (2),  297,  302,  303 
(1),  304  (I),  (2),  338,  342,  344  (2),  347,  379, 
470,  471,  472,  489  (2)  AM.,  «S.  220.4,  232-4, 
233-4,  246-4,  249-4,  2514,  251-B,  257-4, 
259  4,  273-4,  2S7-4,  344-4,  349-4,  349-B, 
349.G',  353-4,  354-4,  379-4,  SCHS,  S.  &T.INS., 
SS.  2'26  259  (-2)  RBP.,  SS.  337  (1),  343,  343  111, 
461  REP.  IN  PT.  AND  AM.,  BOM.  ACT  V  OF 
1905.  SS.  39  (I),  (5),  (6),  10),  40  AND  121  AND 
HEADING  THERETO  REP,  IN  PT.,  SS.  39  (3), 
(7),  (8),  80,  92,  118,  518(1)  AM.,  SS  39  (9), 
461  (u)  REP.  IN  PT,  AND  AM.,  SS.  62-4,  62-B, 
62-0,68-4,  76i,76-i3,  89-4  TO  89-i^,  SCHS. 
U&VlNS.,BOM.  ACT  III  OF  1907,  WHEN 
NOTIFIED.-  SS.  61,  62,  111  AM  ,  S.  62-D  INS., 
S-  63  (a)  AND  S.  120  AND  HEADING  THERETO 
REP.,    BOM.  ACT  III  OP  1907.] 

(1) — S.  3,  cl.  {w) — Street — Passage  kept  cpsn 
having  houses  on  hothsi'lesofit. — The  owner  of 
a  large  piece  of  land  divided  it  into  several 
small  building  site.s  which  were  sold  todiSerent 
persons.  These  sites  were  ranged  on  either  side 
of  two  proposed  roids,  which  ran  through  the 
land  and  which  touched  a  high  road  at  the  one 
end  and  a  de^.d  wall  on  the  other.  Each  of  the 
purchasers  entered  into  a  coveQaai  with  the 
owner,  whereby  he  agreed  to  prepare  and  keep 
free,  for  passage,  so  much  of  the  road  as  lay  in 
front  of  his  site.  Under  these  circumstances, 
the  question  arose  whether  the  proposed  road 
fell  within  the  meaning  of  the  term  "street" 
as  used  in  the  Act.  Held,  that  the  proposed 
road  would  constitute  a  "street"  within  the 
meaning  of  the  Act.  MUNICIPAL  COMMIS- 
SIONER OF  BOMBAY  V.  MaTHURABAI,  8 
Bora.  L.K.  457  =30  B.  558  =  4  Cr.  L.J.  23. 

(•2)— S.  3  (10),  61  (6)  —  Public  street- 
Stopping  of  rat  holes  and  re- setting  of  stones. — 
The  stoppmg  up  of  rat-holes  and  putting  stones 
right  by  the  Health  Department  of  the 
Municipality  is  no  proof  of  repair  within  the 
intent  of  the  definition  of  "public  street"  in  s.  3 
(10)  of  the  City  cf  Bombay  Municipal  Act,  but 
comes  more  appropriately  under  s.  61  (d)  of 
the  Act,  the  Corporation  having  to  make  many 
sanitary  provisions  and  generally  the  abatement 
of  all  nuisances.  MUNICIPAL  COMMISSIONER 
OF  Bombay  v.  Vinayek  Ram.-\chandra, 
Rat.  Un.  Cr.  C.  802  =  Cr.  Rg.  58  of  1893. 

(3)— Ss.  3,  305 — Public  street — Private  street 
— Sewer — Drainpipe  to  carry  off  sullage  water 
from  adjoining  houses. — The  applicant  owned  a 
house  abutting  on  a  street  which  contained  a 
drainpipe  laid  by  the  Municipality.  The  drain 
pipe  carried  only  sullage  from  the   houses  on 
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either  side  of  the  street,  and  did  not  carry  any 
rain-water  or  other  water  or  sullage  or  anything 
else  from  the  street  itself.  The  Municipal 
Corporation  of  Bombay  issued  a  notice  on  the 
applicant  under  s-  305  of  the  City  of  Bombay 
Municipal  Act,  calling  upon  him  to  level,  metal 
or  pave,  drain  and  light  the  street  running 
by  his  premises.  The  applicant  was,  for  dis- 
obedieni;e  of  this  notice,  convicted  under  s.  471 
of  the  Ace.  It  was  contended  in  defence  that 
8.  305  did  not  apply,  because  the  street  in 
question  was  not  private  but  public,  owing  to 
its  having  been  sewered  by  the  drain-pipe  laid 
by  the  Municipality  ;  Held  that  the  srteet  ia 
question  was  not  public,  for  it  could  not  be  said 
to  be  '  sewered'  merely  because  there  ran  under 
it  a  pipe,  which,  though  carrying  oS  sullage 
water  from  certain  houses,  had  no  direct  con- 
nection with  the  surface  of  the  street.  EM- 
PEROR V,  Edalji  K.  Patel,  14  Bora.  L.R. 
1169  =  1  Bom.  Cr.  C.  240  =  18  lad.  Cas.  267  = 
14  Cr.  L.J.  43. 

(4)— S.  24  —  "  City,"  meaning  of. — In  this 
section,  "  city"  is  not  equivalent  to  the  City 
of  Bombay  or  the  whole  area  to  which  the 
Municipal  Act  applies.  EMPEROR  v.  BUD- 
HOOBAI,  30  B.  126  =  7  Bora.  L.R.  726  =  2  Cr.  L. 
J.  604.      [R.,  9  Bom.  L.R.  132l.] 

(5)— a.  61— Sea  No.  2,  supra. 

(6]—Ss.  63,  231,  471.  517— Municipal  offence 
—  Competency  to  complain.— The  Municipal 
Commissioner  ia  the  only  person  empowered 
under  the  City  of  Bombay  Municipal  Act,  1888, 
to  take  proceedings  against  any  person  who  is 
charged  with  any  offence  against  the  Act.  He 
has  powers  under  s.  68  to  delegate  his  functions 
under  s.  517  (a)  to  any  Municipal  Of3ficer  by 
writing  in  this  behalf  and  then  such  person  can 
take  proceedings,  but  no  one  else  can.  QUEEN- 
Empress  v.  Nadirshaw  H.  Sukhia,  Rat. 
Un.  Cr.  C.  987  =  Cr.  Rg.  45  of  1898. 

(7)  -8.  231— See  No,  6,  supra. 

(8) — Ss.  231,  471 — Failure  to  comply  with 
notice  to  construct  drain  —Limitation — Protest 
against  notice  and  reply  thereto— Scope  o/  s .  23 1 .  — 
The  accused  was  convicted  of  an  offence  punish- 
able under  a.  471  of  Act  III  of  1883,  i.e.,  of 
failing  to  comply  with  the  requisition  of  the 
Municipal  Commissioner  under  s.  231,  asking 
the  accused  to  construct  an  open  drain  from 
his  premises  and  connect  it  with  the  Municipal 
drain.  The  notice  directed  the  accused  to 
construct  the  drain  in  a  particular  part  of  his 
house  and  close  to  a  particular  wall  thereof. 
The  accused  protested  against  the  notice  and 
the  Municipal  Commissioner  replied  that  ha 
would  make  enquiries.  Finally,  the  Commis- 
sioner, seeing  no  reason  to  cancel  the  notice 
issued  another  notice  asking  the  accused  to 
carry  out  the  work  mentioned  in  the  first 
notice  ;  the  accused's  failure  to  comply  with 
this  notice  resulted  in  the  conviction  in 
question.   Held  (1)  that  the  complaint  was  not 
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barred,  the  combined  effect  to  the  protest  on  the 
part  of  the  accused  aad  the  reply  on  the  part  of 
the  commissioner,  stating  that  he  would  make 
further  enquiries,  being  to  keep  the  first  notice 
in  abeyance  pending  further  enquiries,  and  it 
being  competent  to  the  Commissioner,  when 
the  result  of  the  enquiries  was  adverse  to  the 
accused,  to  start  proceedings  against  him  and 
issue  a  fresh  notice  ;  time,  therefore,  began  to 
run  only  from  the  second  notice  ;  (2)  that  it  was 
not  competent  to  the  Commissioner,  under 
s.  231  (a),  to  direct  the  accused  to  construct  a 
drain  so  as  to  adjoin  any  particular  part  or  wall 
of  his  premises.  CI,  (a)  of  g.  231  of  the  Act 
merely  gives  the  Commissioner  power  to  require 
that  a  drain  should  be  made  "  of  such  material, 
size  and  description,  and  laid  at  such  level  and 
with  such  fall  and  outlet  as  may  appear  to  the 
Commissioner  necessary,  emptying  into  such 
Municipal  drain  or  place  aforesaid."  There  is 
nothing  in  the  language  of  the  section  author- 
ising the  Commissioner  to  direct  that  a  drain 
should  be  made  so  as  to  adjoin  any  particular 
part  or  wall  of  the  premises.  The  requisition 
was  so  far  ultra  vires  of  the  Commissioner,  and 
the  notice  was  illegal.  EMPEROR  v,  NADIRSHA 
H.  E.  SUKHIA,  29  B,  3S  =  6  Bom.  L.R.  667. 

(9)— S.  248  —  Liability  of  fazendar.— Pej- 
Jardine,  J. — The  word  "  owner  "  in  8.  8  of 
Bombay  Act,  III  of  1888,  does  not  primarily 
include  the  owner  in  fee  entitled  to  ground-rent 
or  quit-rent,  where  there  is  a  lessee  or  other 
person  in  beneficial  occupation  actually  getting 
the  rent  or  capable  of  getting  it,  if  he  chooses 
to  let  the  premises.  Therefore  a  fazendar,  who 
owns  the  lands  on  which  a  house  is  built,  is 
not  the  person  liable,  as  the  owner  of  the  pre- 
mises, to  provide  the  privy  accommodation,  the 
beneficial  owner  of  the  house  built  on  the 
fazendar' s  land  being  the  owner  within  the 
meaning  of  the  statutable  provision.  Per 
Eanade,  J. — The  decision  of  the  question  de- 
pends not  so  much  upon  the  proper  construction 
of  the  word  "  owner  "  by  itself,  but  on  the  words 
"  owner  of  such  premises  ''  used  in  s.  248  of  the 
Municipal  Act.  If  the  word  "  owner"  stood  by 
itself,  it  might,  as  defined  in  cl.  (m)  of  s.  3, 
apply  equally  to  the  fazendar  who  owns  the 
land  as  to  the  owners  of  the  huts  built  on  it,  for, 
he  receives  the  rent  of  his  laud  just  as  much  as 
the  owners  of  the  huts  might  receive  the  rent 
of  the  huts,  if  they  let  them  to  others  and  did 
not  occupy  them.  Ss.  247,  249,  250,  251,  seem 
to  confine  and  narrow  the  more  general  mean- 
ing of  the  word  "  premises  "  used  in  s.  248  to 
buildings,  i.e  ,  the  huts  on  the  land  in  dispute. 
The  words  "  such  premises  "  must,  therefore,  be 
construed  to  refer  to  the  huts  for  whose  resi- 
dents privy  accommodation  is  necessary.  A 
fazendar  is  not,  therefore,  liable  under  s.  248. 
Municipality  of  Bombay  v.  Sha  Purji 
DINSHA,  20  B.  617  =  Cr.  Rg.  32  of  1895. 

(10)— S.  M9— Construction. — The  words  "are 
employed  "  in  s.  249  of  the  Bombay   Municipal 
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Act  refer  to  employment  of  any  kind  or  for  any 
length  of  time,  MUNICIPALITY  OF  BOMBAY 
V.  AHMEDBHAI  HABIBHOY,  23  B.  528  =  1 
Bom.  L.R.  12. 

(11)— S.  2i9— Theatre— Place  of  public  resort 

—  Latrine  accommodation, — A  theatre  is  a 
place  of  public  resort  within  the  meaning  of 
s.  249  of  the  Act.  EMPEROR  v.  DWARKADAS, 
8 Bom.  L.R.  115  =  8  Cr.  L.J.  236  =  30  B.  392. 

(12) — S.  249 — Notice  to  construct  an  urinal^ 
Legality  of  notice. — Where  a  notice  issued 
under  s.  249,  Bombay  Act  III  of  1883,  required 
a  person  to  construct  urinals  in  a  particular 
place  in  his  market,  held,  thit  the  notice  was 
ultra  vires  of  s.  249,  inasmuch  as  it  required 
the  accused  to  construct  the  urinals  in  a  parti- 
cular place  in  his  premises,  and  that  the 
accused  could  not  be  convicted  for  disobeying 
such  notice.  In  re  KHIMJI  JAIRAM,  24  B.  75 
=  1  Bom.  L  R.  431.  [R.,  29  B.  35  =  6  Bom.  L. 
R.  667.] 

(12-a)— S.  302— See  No.  14,  infra. 

(12-6)— S.  303-~See  No.  U,  infra. 

(12  c)— S.  304 -See  No.  14,  infra. 

(13)— S.  305— See  No.  3,  supra. 

(14)— Ss.     305,  302    to    B07— Private  streets 

—  Levelling  and  draining  of  —  Owner  of 
several  premises — Premises—  Oiuner  dividing  a 
large  plot  of  ground  into  several  building  sites — 
The  building  sites  let  out  on  long  terms  to  lessees 
— Lessees  building  houses  and  receiving  rents — 
Lessees  are  owners  of  the  premises — Constrtic- 
tion  of  statutes. — The  mere  owner  of  land,  who 
has  let  it  out  under  a  building  scheme  for 
building  purposes,  is  not  the  owner  of  the 
property,  within  the  meaning  of  s.  305  of  the 
city  of  Bombay  Municipal  Act,  1888,  because 
the  property  contemplated  by  tbe  section 
necessarily  embraces  buildings,  whether  erected 
or  to  be  erected;  iwi  the  legislature  regards 
him  as  the  owner  of  the  premises  who  has  the 
right  to  receive  rent  in  respect  of  that  property. 
It  would,  therefore,  include  a  lessee  from  the 
original  owner  of  vacant  site,  who  leases  the 
building  site  on  a  long  term  and  erects  a 
building  upon  the  site.  The  word  "premises" 
occurring  m  s.  305  of  the  City  of  Bombay 
Municipal  Act  must  be  presumed  to  have  been 
used  by  the  legislature  in  its  legal  sense,  as 
referring  to  the  particular  kind  of  property 
which  forms  the  subject-matter  of  the  group  of 
the  immediately  preceding  sections  of  the  Act 
(ss.  302—307).  Tbat  group  has  reference  to 
streets  made  for  the  use  of  buildings  or  building 
sites.  The  dominant  idea  running  through 
the  ss.  302  to  304  is  that  of  buildings 
either  erected  or  projected  :  that  is  the  kind 
of  property  dealt  within  what  has  gone  before 
g.  305  ;  and,  therefore,  chat  is  its  "  prcs- 
missa. "  It  is  a  primary  rule  of  interpreta- 
tion that  a  word  having  a  popular  meaning 
ought  to   be  construed  in  that  sense,     There  ia 


649 


THE  ALL  INDIA  DIGEST. 


650 


3.— Bombay  Acts — continued. 

Act  III  of  1888   (City  of  Bombay   Hanicipal) 

— continued. 

one  exception  to  this  rule,  viz.,  unleFS  there  is 
something  to  the  contrary  in  the  context,  words 
of  kuowD  legal  import  are  to  be  considered  as 
having  been  used  in  their  technical  sense,  when 
the  law  has  attached  that  sense  to  them. 
Emperor  v.  ramachandra  Bhaskar 
Mantri,  12  Bora.  L.R.  669  =  34  B  593  =  7 
Ind.  Cas.  935  =  11  Cr.  L.J.  544. 

(15)— S.  306— See  No.  14,  su'pra 

(16)— S.  307— See  No.  14,  supra. 

(17)~Ss.  308,  309,  M2-Crim.  Pro.  Code 
(1898),  ss.  236,  237 ,i03  {1)  -Acquittal  on  charge 
under  s.  842. — The  accused  was  prosecuted  by 
the  Bombay  Municipality  under  s.  342  of  the 
Bombay  City  Municipal  Act,  for  adding  two 
balconies  to  his  house  without  the  permission 
of  the  Municipality,  He  was  acquitted.  The 
Municipality  then  served  a  notice  upon  the 
accused  under  ss.  308  and  309,  asking  him  to 
remove  the  two  balconies  and  also  two  others 
which  were  not  new  ;  and  on  the  accused's 
failing  to  comply  with  the  notice,  the  Munici- 
pality prosecuted  him  again.  The  Magistrate 
referred  to  the  High  Court  the  question  whether 
the  previous  acquittal  of  the  accused  precluded 
the  Municipality  from  bringing  the  second 
charge  against  him.  Held,  that  there  was  no 
bar  to  the  second  prosecution,  as  ss.  403  (1),  236, 
237,  Crim.  Pro.  Code,  had  no  application.  The 
second  offence  could  not  have  been  committed 
until  the  notice  to  remove  was  served  on  the 
accused,  and  this  notice  was  not  served  on  the 
accused  till  the  year  following  that  in  which  he 
was  acquitted  under  the  former  charge.  MUNICI- 
PALITY OF  Bombay  v.  Javer  Jagjivan,  4 
Bom.  L.R.  575. 

(18)~Ss.  308,  Z\b— Scope  of  sections.— 
Ss,  308,  315  of  the  Act  apply  to  private  and 
public  streets,  so  that  the  use  by  the  Corpora- 
tion of  its  powers  to  remove  projections  and 
obstructions  is  not  evidence  that  the  street  is  a 
public  street.  MUNICIPAL  COMMISSIONER  OF 
Bombay  v.  Vinayak  Ramchandra,  Rat. 
Ua.  Cr.  C.  802  =  Cr.  Rg.  58  of  1896. 

(i9j— S.  309— See  No.  17,  supra. 

(20)— S.  315— See  No.  18,  supra. 

(21)— Ss.  337  (2),  842,  S49-C— To  erect  a 
building — "  To  re  erect,"  "  To  re-construct  " — 
Frame  buildings— Height  ol — Notice  to  Munici- 
pality.— The  term  "re-erection"  applies  to  all 
buildings  which  are  not  included  in  s.  337  (2) 
of  the  Bombay  City  Municipal  Act,  1888.  A 
building  with  a  ground  floor,  to  which,  after 
it  has  been  in  existence  for  some  years,  the 
owner  wants  to  add  one  or  more  storeys,  would 
fall  within  "  re-erection,"  provided  it  is  not  of 
the  description  mentioned  in  the  definition  of 
erection.  EMPEROR  v.  NANABHOY  BEZAN.JI 
CHOKSEY.  9  Bom.  L.R.  932  =  6  Cr.  L.J.  236. 

(21-a)~S.  342— See  Nos.  17  and  21,  supra. 

(22)— S.  3^9  B— Height  of  buildings  with 
reference  to  width  of  streets— Construction  of 


3.— Bombay  Acts  -continued. 

Act  in  of  1888  (City  of  Bombay  Municipal) 

— continued. 

statute — Casus  omissus. — The  accused  erected  a 
building,  which  touched,  on  either  side  of  it, 
public  streets  which  ran  parallel  to  sach  other. 
The  height  of  the  house  having  exceeded  the 
permissible  limit?,  the  Municipality  required 
the  accused  to  reduce  the  height,  conformably 
to  the  provisions  of  s.  349-B  of  the  City  of 
Bote  bay  Municipal  Act.  The  accused  dis- 
obeyed the  requisition  :  and  he  was  convicted 
and  sentenced  for  the  disobedience.  Held,  (1) 
that  the  building  of  the  kind  in  question  must, 
at  all  events,  fulfil  the  conditions  prescribed  in 
els.  1.  2  and  3  of  s.  349— B  with  reference  to 
both  the  streets  on  which  it  abuts,  even  if  it 
did  not  fall  within  cl.  4  of  the  section,  (2) 
that  the  provisions  in  question  of  the  Act  were 
intended  in  the  interests  of  public  health,  and 
the  Court  ought  to  so  construe  them  as  to 
advance  that  object.  It  ia  not  permissible  to 
create  a  casus  omissus  by  interpretation  save  in 
some  case  of  strong  necessity.  EMPEROR  v. 
RUSTOMJI  J.  Ghoskhodu,  9  Bom.  L.R.  633 
=  5  Cr.  L.J.  338. 

(23) — S.  349-B — Limit  of  height  of  buildings 
—  Reconstructing  a  house  burnt  down — Abutting 
on  street. — Where  ihe  owner  of  a  house  destroy- 
ed by  fire  pulls  down  its  remaining  walls  to  six 
feet  above  the  plinth,  and  the  house  abuts  on  a 
street,  the  height,  to  which  he  can  raise  his 
new  building,  is  governed  by  the  provisions  of 
s.  349-B  of  the  City  of  Bombay  Municipal  Act, 
1883.  Where,  in  reconstructing  a  house,  the 
owner  set  it  back  by  five  inches  from  the  street 
on  which  it  oriKinally  abutted  ;  held,  that  the 
house  should  be  taken  as  abutting  on  the  street 
notwithstanding  the  set-back.  In  re  ALI  MA- 
HOMED, 9  Bom.  L.R.  737  =  6  Cr.  L.J.  80- 

(■24)-S.  349-C— See  No   21,  supra. 

(25)— S.  353— Scope  "  Completion  "—Mean- 
ing.— The  word  "completion  "  in  s.  853,  Bom- 
bay Act  in  of  1388,  must  be  taken  in  its 
ordinary  meaning,  and  the  Court  must  not 
read  into  the  section  "  in  accordance  with  sani- 
tary regulations  "  or  "  Sanitary  officers'  opin- 
ions." In  re  RAGHUNath  Makund,  19  B. 
372. 

(26) — S.  377  —  Municipal  Commissioner— 
Neglected  premises — Notice  to  remove  nuisance 
— Magistrate's  discretion. — The  accused  was 
served  with  a  notice  of  requisition  under  s.  877 
of  the  City  of  Bombay  Municipal  Act,  1888, 
requiring  him  to  remove  filth,  rubbish,  heaps 
of  cutchera  and  stable  refuse  from  a  large 
piece  of  vacant  land  belonging  to  him.  He 
failed  to  comply  with  the  requisition,  and  a 
prosecution  was  instituted  against  him.  The 
Magistrate  viewed  the  premises  ;  and  having  so 
viewed  them,  but  without  hearing  any  evidence, 
acquitted  the  accused,  as  the  premises  did  not 
appear  to  him  to  be  in  a  filthy  condition.  Held 
that  the  premises  having  appeared  to  the  Com- 
missioner to  be  in  a  filthy  condition,  the  notice 
was  validly  issued  under  s.  377  of  the  City  of 
Bombay  Municipal  Act,  1888 ;  and  that,  there 
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having  been  a  non-compliance  of  the  notice, 
the  offence  was  complete.  Held,  further,  that 
the  Magistrate  was  wrong  in  acquitting  the 
accused  on  the  sole  ground  that  the  premises 
did  not  appear  to  him  to  be  in  such  a  condition 
as  to  justify  the  issue  of  a  notice  under  s.  377. 
S.  377  of  the  City  of  Bombay  Municipal  Act, 
1888,  enacts,  that  the  only  condition  precedent 
to  the  valid  issue  of  a  requisition  is  that  it 
shall  appear,  not  to  the  M-igistrate,  but  to  the 
Commissioner,  that  the  premists  are  in  the 
condition  specified  in  the  section.  EMPEROR 
V.  Raja  Bahadur  SHivrjAL  Motilad,  12 
Bom.  L.R.  126. 

(27)— S.  ^IQ- A  — Over-crowding  of  a  house — 
Notice  to  abate  over-crowding  —  Owner  to  be  served 
with  the  notice. — Where  the  owner  of  a  building 
lets  his  rooms  separately  to  individunl  tenants, 
and  these  cause  over-crowding, the  notice  to  abate 
the  same,  under  s.  379-A  (1)  of  the  City  of 
Bombay  Municipal  Act,  1889,  must  be  given  to 
the  owner  and  not  to  the  tenauts.  MUNICIPAL 
Commissioner  v.  Mathuradas  Gokaldas 
P.-.STA,  13  Bom.  L.R.  640  =  11  Ind.  Gas.  995  = 
12  Cr.  L.J.  459. 

(28) — S.  381 — Commissioner's  power  to  re- 
quire the  oivner  to  fill  up  loiv  ground,  -  S  381 
of  Bombay  Act  III  of  1888  empowers  the  Com- 
missioner to  require  the  owner  of  a  low  gr  lUnd 
to  cleanse  and  fill  up  the  same  ;  but  it  does  not 
permit  him  to  issue  an  order  that  an  indefinite 
quantity  of  low-lying  ground  shall  be  filled  up, 
much  less  that  it  shall  be  filled  to  some  prtrti- 
cular  level  or  filled  up  with  sweet  earth,  or  that 
it  shall  be  sloped  in  a  particular  direction. 
Municipal  commissioner  for  the  City 
OF  Bombay  v.  Hari  Dwarkogi,  24  B.  123  = 
IBom.  L.R.  518. 

(29)  — S.  390  —Factory,  establishing  of— Muni- 
cipal Commissioner,  Permission  of. — The  accused 
obtamed  the  Municipal  Commissioner's  per- 
mission under  s.  390  (1)  of  the  City  of  Bomoay 
Municipal  Act,  1888,  to  establish  a  haad-loom 
f-ictory  worked  by  an  oil  engine  :  but  by  means 
of  this  oil-engine  he  also  established  a  flour 
mill  without  any  permission.  The  accused 
was,  therefore,  charged  with  the  ofiance  under 
s.  390  (1)  of  the  Act.  Held,  that  the  accused 
was  guilty  of  a  technical  ofjeuce  under  s.  390 
(1)  of  the  City  of  Bombay  Municipal  Act,  1883; 
for.  althougb  the  accused  had  leave  to  establish 
the  haad-loom  factory,  he  had  no  leave  to  estab- 
lish the  flour  mill  factory,  which  was,  not  the 
less,  another  and  a  separate  factory,  because  it 
happened  to  be  worked  by  the  same  power  which 
it  was  proposed  to  employ  in  the  permitted 
factory.  EMPEROR  v.  MULJI  DAMODARDAS, 
12  Bom.  L.R.  122. 

(30) -S.  394— S'cop3— "  Storing  "—Intention 
— Exemptions. — Ttie  wording  of  the  section 
requires  that  the  premises,  in  order  to  attract 
the  operation  of  the  section,  should  be  used  for 
^he   purpose  of  storing.     The  phrase  "  for  the 
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purpose  "  indicates  that  it  must  be  the  inten- 
tion of  those  using  the  premises  to  store,  that 
storing  must  be  the  object  aimed  at,  the  final 
cause  for  which  the  premises  are  used.  The 
actual  use  is  by  itself  insufficient,  in  the 
absence  of  proof  as  to  the  object  aimed  at.  The 
purpose  to  store  must  be  the  dominant  motive. 
There  is  nothing  in  the  exemption,  which  sub- 
s.  3  declares  in  favour  of  the  specified  mills,  to 
imply  that  subs.  1  was  intended  to  include  any 
use  to  which  they  might  be  put,  which  was 
merely  incidental  or  subsidiary  to  the  para- 
mount purposes  to  which  the  premises  are 
devoted.  Where  articles  are  kept  on  the  pre- 
mises, not  because  of  the  purpose  of  storing 
them,  but  merely  because  they  have  not  been 
consumed  as  rapidly  as  anticipated  or  for  other 
similar  reasons,  it  cannot  be  reasonably  said 
that  the  premises  are  used  on  purpose  for  stor- 
ing. The  purpose  or  intention  is  the  test  sub- 
s.  3  of  s.  394  is  clearly  intended  only  to  give 
an  exemption  to  mills  for  spinr.ing  or  weaving 
cotton,  wool,  silk  or  jute,  in  respect  of  those 
particular  articles  with  which  those  mills  are 
concerned,  and  is  not  intended  to  touch  or  in 
any  way  aSect  their  liabilitv  in  respect  of  any 
other  articles  mentioned  in  Soh.  M  EMPEROR 
V.  Wallace  Flour  Mill  Compnay,  29  B. 
193  =  6  Bom.  L.R.  735  =  1  Cr.  L.J.  833.  (20  C. 
626,  i?.)  [fl.,  14  Cr.  L  J.  103=18  Ind.  Cas. 
663=13  M.LT.  144=1913  M.W.N.  74.] 

(31)— S  394 — License — Stabling  carts,  etc.— 
An  owner  of  premises,  who,  without  a  license, 
allowed  c^rtmeo  to  stable  their  carts  and 
bullocks  thereon  receiving  a  fe)  of  one  rupee  for 
each  cart  and  a  pair  of  bullocks,  should  be 
considered  to  use  his  premises  for  that  purpose, 
and  so  to  contravene  the  provisions  of  the 
section.  CRIMINAL  REFERENCE  NO.  105  OF 
1397.  4  Bom.  L  R.  9*5,  Note.  [R  ,  1  Bom. 
Cr.C,  378=14  Bom.  L  R.  882  ;Z)., 4  Bom.  L.R. 
943,  14  Bim.  L  R.  885-N=13  Cr.L.J.  785  = 
17  Ind.  Cas.  529  ] 

(32) — S.  ^9i— Term  "  premises  "  explained. — 
The  meaning  of  the  word  "  premises  "  in  s.  394 
is  not  restricted  to  buildings  ;  it  must  also 
include  open  ground.  8.  B.  MASTER,  v.  DHA- 
RAMSI  JETHA,  3  Bom.  L  R.  43. 

(33) — S.  394 — Storing  wood  tor  bake-houses, 
—In  8.  394  of  Bom.  Act  III  of  1888,  the  word 
"  domestic  "  means  "  household  "  and  connotes 
"dwelling"  as  opposed  to  manufacture  or  bake- 
housie.  The  section  aims  at  punishing  people 
who,  without  a  license  or  contrary  to  its  terms, 
use  premises  in  a  way  likely  to  endanger  life, 
health,  or  property,  or  to  create  what  the  Act 
defines  as  a  nuisance.  When  a  baker  having  a 
bako-houso  in  his  dwelling  stores  so  much  fire- 
wood in  excess  of  his  domestic  requirements  as 
may  lead  to  such  danger  or  nuisance,  he  may 
be  punished,  as  the  intention  of  law  about 
licenses  is  to  bring  trades-factories  and  bake- 
houses under  the  eyes  of  the  Commissioner  in 
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order  that  he  may  protect  the  public.  MUNICI- 
PAL COMMISSIONER  OF  BOMBAY  v.  PROPRIE- 
TOR OF  Prince  albert  Victor  Bakery, 
Rat.  Un.  Cr.  C.  793  =  Cr.  Bg.  5  of  1893. 

(31)— S.  ^M—Lictnse— Stabling  of  bullocks 
for  hire — Liability  of  owner  of  land. — The 
accused  was  the  owner  of  certain  premises, 
which  he  had  let  out:  and  the  snb-tenants  of  his 
lessee  used  the  place  for  the  purpose  of  stabling 
bullocks  used  for  hire.  No  license  was  obtained 
for  the  purpose  from  the  Municipal  Commis- 
sioner. The  accused  was  therefore  convicted  of 
an  cfienoe  under  s.  .^94  of  the  City  of  Bombay 
Municipal  Act,  1888.  Held,  that  the  accused 
was  rightly  convicted,  for  he  must  be  held  to 
have  allowed  iho  cattle  to  be  stabled  by  his 
tenant  in  contravention  of  the  provisions  of  the 
law  Emperor  v.  Dadabh.m  Pram,!!  Lama, 
14  Boro.  L.R.  882  =  1  Bom  Cr.  C.  178  =  13  Cr. 
L.J.  788  =  17  Ind.  Cas.  532. 

(35)  ~S.  394 — Keeping  bullocks  for  hire  — Bul- 
locks kept  by  tinants  in  liuts  and  in  open — 
Liability  of  owr.er.—  A  was  joint  owner  of 
a  place,  part  of  which  was  let  out  to  several 
tenants.  The  tenanis  kept  bullocks  on  the 
place,  some  m  the  huts  and  some  in  the  open. 
The  iDullock?  were  plied  for  hire,  but  the  place 
was  not.  licensed  by  the  Municipal  Commis- 
sioner under  3  394  of  tbe  Bombay  Municipal 
Act.  A  knew  that  the  bullocks  were  kept  on 
the  land  and  allowed  it.  Held,  that  A  was 
guilty  of  an  offence  under  s.  394  of  the  Act, 
whether  ihe  bullocks  were  kept,  upon  leaped 
land  or  on  waste  land  not  leased  out.  IMPE- 
RATOR  V.  TYABALI  CURIMJI,  13  Cr.  L.J-  785 
=  17  Ind.  Cas.  529  =  14  Bom.  L.R.  885,  Note. 
(14  L.T.N.S.    600,  Eel  ;  4  Bom.  L.R.  913,  D.) 

(36)  — S.  394  (1)  (c)-Scope.—  S.  394  (1)  (c) 
of  the  City  of  Bjmoay  Municipal  Act  is  not 
intended  to  reach  the  landlord,  but  it  aims  at 
the  actual  occupier  or  a  tenant  of  the  premises 
who  conveits  them  to  the  u.«e  mentioned  in  the 
section  without  a  license.  EMPEROR  v.  MiRZA 
Mahomed  SHIRAZI,  i  Bom.  L  R.  943.  [B., 
1  Bom.  Cr.  C.  178=14  B^m.  L  R.  882  ;  D.,  13 
Cr.  LJ.  785  =  14  Bom.  L.R.  885,  Note  =17 
Ind.  Cas.  5'.^9.] 

(37)- S.  394 -See  ACT  IX  OF  1890,  s.  7,  11 
Bom.  L.R.  1181  =  34  B.    Si52  =  10  Cr.  L.J.  543. 

(38)- Ss.  394  (1),  ill— Unlicensed  use  of 
premises  for  purposes  mentioned  in  sub-s.  1  of 
s.  394. — A  Presidency  Magistrate  may,  under 
8.  471,  convict  and  punish  any  person  contra- 
vening any  provision  of  s.  394,  sub  s.  1,  a,?,  for 
instance,  Ubing  any  premises  for  any  of  the 
purposes  mentioned  in  that  subsection  without 
a  license  from  the  Commissioner,  The  questions 
whether  the  Municipal  Commissioner  refused 
the  accused  a  license  and  whether  the  refusal 
was  legally  justified  are  irrelevant  to  the  deter- 
mination of  a  case  under  the  section.  QUEEN- 
Empressv.  Oomer,  Rat.  Un.  Cr.  C.  729  = 
Cr.  Rg.  57  of  1894. 
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(39)— Ss.  398,  'ilO— Selling  or  exposing  for 
sale  fish  intended  for  human  food  — Sale  from 
a  basket  placed  on  the  foreshore  of  Chowpatti — 
Place  between  high  avd  low  water-mark  —  Pri- 
vate market — Burden  of  proof—  City  of  Bombay 
— Bombay  General  Clauses  Act  (I  o/  190i),  s.  3 
(10). — The  accused  was  charged  with  selling  or 
exposing  for  sale,  without  license  from  the 
Municipal  Commissioner,  fish  intended  for 
human  food  on  the  Chowpatti  foreshore,  con- 
trary to  the  p^ovi^ions  of  s.  410  (I)  of  the  Bom- 
bay Municipal  Act,  18t-8.  The  sale  was  from 
a  basket  which  the  accused  had  placed  on  the 
sand  at  some  distance  from  the  water,  the  place 
between  the  high  and  the  low  water  mark.  The 
finh  sold  was  fresh  fish  and  it  had  been  recently 
brought  from  one  of  the  boa*s  then  in  the  back 
bay.  Held,  that  the  accused  was  liable  under 
s.  410  (1),  since  it  was  imprssible  to  say  that 
fresh  fish  was  sold  from  a  vessel,  when,  as  a 
matter  of  fact,  it  had  been  told  Irom  the 
basket  on  tbe  shore,  it  having  been  brought 
from  the  ves^s-el  which  was  in  the  water.  Held, 
in  answer  to  the  contention  that  the  place 
where  the  fish  was  s-old  was  a  private  market, 
that  it  was  difficult  to  see  how  a  place  like  the 
whole  of  the  loreshore  of  Chowpatti  could  be 
held  to  be  a  private  market ;  and.  even  if  this 
were  not  so,  since  the  Mut)icipaliiy  started 
their  case  by  showing  that  the  place  in  ques- 
tion was  the  foreshf  re  of  Chowpatti,  that  was 
sufficient  to  throw  the  onus  upon  the  accused 
to  show  that  the  foreshore  of  Chowpatti  was  a 
private  market  within  the  meaning  of  s.  398  of 
the  Bombay  Municipal  Act,  18B8.  Held,  also, 
that  the  Bombay  Municipal  Act.  1888,  applied 
to  the  spot  in  question.  EMPEROR  v. 
Badhoobai,  7  Bom.  L.R.  726  =  30  B.  126  =  2 
Cr.  L.J.  604.    [K.,  9Bom.  L  R.  1321.] 

(40)— Ss.  402,  stibss.  1  and  2,  ill- Punish- 
mint. — The  words  cf  s.  471  of  Bombay  Act  III 
of  ib88  provide  a  punishment  for  contravening 
any  provision  ol  s.  402,  cl.  1.  A  person,  who 
does,  what  is  so  distinctly  prohibiitd  by  cl.  2, 
does,  by  usurping  the  powers  vested  in  the 
Corporation  by  cl.  (1),  contravene  the  last- 
mentioned  clause.  The  two  clauses  must  be 
read  and  interpreted  together  in  order  to  give 
efiect  to  the  policy  and  object  of  the  Legis- 
lature. Municipal  Commissioner  of 
Bombay  v  Cawasji  Byram.ji,  Rat.  Un.  Cr. 
C.  733  =  Cr.  Bg.  64  of  1894. 

(41)— S.  410 -See  No.  39,  supra 

(42)— Ss.  429,  4.30—Bcmbay  Public  Convey- 
ance Act  VI  of  1863 — Penal  Code,  s.  269 — 
Carrying  person  suffering  from  dangerous 
disease  in  a  public  conveyance.  — The  driver  of 
a  public  conveyance  in  the  City  of  Bombay 
who  carries,  in  his  conveyance,  a  person  sufier- 
ing  from  small-pox,  ofiends  against  the  provi- 
sions of  s.  430  [3)  of  Bom.  Act  III  of  1888. 
Semble  : — There  exists  an  apparent  antimony 
between  s.   22  of  Bom.  Act    VI  of   1863  and 
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3.—  Bombay  /4 c/s— continued 

Act  III  of  1888  (City   of  Bombay   Municipal) 

—  concluded. 

88.  429  and  430  of  Eom.  Act  III  of  1888. 
Emperor  v.  Myaji  Aliji,  7  Bom.  L,  R.  460 
=  2  Cr.L.J.  «5. 

{43)— 8.  430— See  No.  42,  supra. 

(44) — S.  461  (d) — Bye  low  relating  to  height 
of  building  on  site  previously  built  upcn — Bye- 
law  30. — The  Municipality  of  Bombay  has  the 
power,  under  bye-ldw  30,  to  restrict  the  height 
of  a  new  building  on  a  site  which  haH  been 
previously     built    upon.     MUNICIPALITY    OF 

Bombay  v.  Sunderji,  22  B.  980. 

(45)— S.  471— SeeNos.  6,  8,  38  and  40,  supra. 

(46) — Ss.  471,  472 — Prospective  punishment 
for  continuing  offence  — Legality .  —  S.  174  of  the 
City  of  Bombay  Municipal  Act  requires  a 
separate  prosecution  for  a  distinct  ofience,  a 
prosecution  in  which  a  charge  must  be  laid  for 
a  specific  contravention  for  a  specific  number 
of  days,  and  for  which  charge,  if  proved,  the 
Magistrate  is  to  impose  a  daily  fine  of  an  amount 
which  is  left  to  him  in  his  discretion  to  deter- 
mine. Where  a  Presidency  Magistrate,  having 
convicted  certain  accusr-d  persons  and  fined 
them  under  s.  471  of  the  City  of  Bombay 
Municipal  Act,  proceeded  in  the  same  order, 
purporting  to  act  under  the  provisions  of  s.  472, 
to  fine  them  so  much  a  day  in  case  they  conti- 
nued the  ofience,  held,  that  the  order  was 
illegal.  In  re  LiMBAJl  TULSI  RAM,  22  B.  766. 
[F.,  22  B.  841 ;  £>.,  7  C.WN.  853.] 

(47)  — S.  472— See  No.  46,  supra. 
(48)— S.  517- See  No.  6,  supra. 

(49)— S.  521- See  PUBLIC  SERVANT,  6  Bom. 
L.R.  54. 

Act  I  of  1890  (Gambling,  amending  Bom.  Act 
lY  of  1887;. 

{a)— See  BOM.  ACT  IV  OF  1S87,  4  Bom.  L. 
R.  297. 

(1)  —  S.  3 — InstrumeyUs  of  gaming — Common 
gaming  house. — A  thing  may  be  an  "  instrument 
or  means  "  of  gaming  or  wagering,  although 
not  "devised  or  intended  for  that  purpose,"  or 
"primarily  used  for  that  purpose,"  or  "  destined 
for  that  purpose."  Any  article  that  is  made 
use  of  as  a  subject  or  means  of  wagering,  no 
matter  of  what  nature  that  article  may  be, 
comes  within  the  definition  of  instruments  of 
gaming  or  wagering  [E.,  26  B.  633,  28  B.  129.] 
To  bring  a  place  uuder  a  "  common  gaming 
bouse,"  as  df  fiued  in  s.  3  of  the  Gambling  Act. 
the  ioptruraent  of  wagering  must  be  in  the 
place  itself,  cither  kept  there  or  brought  there, 
and  used  there  for  profit  or  gain,  and  it  is  not 
sufficient  that  wagers  are  made  in  the  place 
upon  or  by  means  of  some  article  or  other  which 
is  out-iiie  the  place.  QUEEN  EMPRESS  v. 
KANJI  BHIMJI,  17  B.  184. 

(2)  — S.  12  — Coins,  whether  instruments  of 
gaming— Powers  oj  police  to  arrest  without 
warrant — Construction  of  Act.— The   provisions 


3, — Bombay  Acts — continued. 

Act  I  of  1890  (Gambling  amending  Bom.  Act 
lY  of  1887)— co/tciwaed. 

of  8.  12  of  Bombay  Act  I  of  1890  apply  only  to 
instruments  of  gaming  ''used  in  playing  any 
game  not  being  a  game  of  mere  skill."  The 
interpretation  of  the  expression  "instruments 
of  gaming  "  as  qualified  by  the  words  which 
follow  it  in  the  section  is  implements  devised 
or  intended  for  that  purpose.  A  coin  is  not  an 
instrument  of  gaming.  [R.,  17  B.  184,  26  B. 
533.]  It  is  not  lawful  for  a  police  officer  to 
arrest  without  warrant  the  persons  he  finds 
playing,  unless  they  are  playing  for  money  or 
other  valuable  thing.  The  (3^ambling  Act  must 
be  construed  strictly,  because  it  interferes  with 
the  liberty  of  the  subject,  and  because  in  some 
of  its  provisions,  it  shifts  the  burden  of  proof 
on  the  accused.  Moreover,  if  the  words  are 
ambiguously  and  obscurely  worded,  the  inter- 
pretation is  ever  in  favour  of  the  subiect. 
QUEEN-EMPRESS  v.  G0VJND,16  B.  283,  F.B. 
(6  E.  19,  R.)   IR.,  28  B.  129.] 

Act  II  of  1880  (Salt). 

[Rep.  in  PART,  ACT  XVI  OF  1895.  AMEND- 
ED, Bom.  ACT    II  OP    1892  ;  BOM.  ACT  I  OF' 
1901.     FIGURE    "(1)"    IN  S.  58.  REP.,   BOM. 
ACT  IV  OF  1905.] 

(1)  — S.  3  {g)  —Manufacture — Evaporation  for 
puriftcation. — The  accused  bought  some  dirty 
salt  in  the  bazaar,  dissolved  it  in  water,  re- 
moved the  dirt  and  ootained  a  pure  dry  salt  by 
evaporating  the  brine  Held  that  this  was 
manufacturing  salt  within  the  meaning  of  s.  3 
ig)  of  the  Bombay  Salt  Act  of  1890,  but  that  the 
offence  was  of  a  very  light  character.  QUEEN- 
Empress  v.  Deoki,  Queen-Empress  v. 
Malamma,  Rat.  Uo.  Or.  C.  528  =  Cr.  Rg.  60 
of  1890. 

(1-a)— 8.  3— See  No.  6.  infra. 

(2) — Ss.  3,  47 — Liability  of  principal  for  acts 
of  agent. — Where  it  is  not  established  that  a 
principal  has  knowledge  of  or  connivance  in  the 
illegal  act  done  by  the  agent,  on  the  principal's 
account,  he  cannot  be  held  liable  under  s.  47 
of  the  Bombay  Salt  Act.  QUEEN-EMPRESS 
V.  Balu  Miya,  Rat.  Un.  Cr.  C.  576  =  Or.  Rg. 
40  of  1891. 

(3) — S.  47  (a) — Possession  of  salt  water.  — The 
mere  possession  of  salt  water  with  the  intention 
of  mmufanturing  salt  therefrom  is  not  made  an 
ofience  under  the  Bombay  Salt  AC.  QtJEBN- 
Empress  V.  Daehai  Kabhai,  23  B.  788  =  1 
Bom  L.R.  345. 

(4)-S.  47  {a)— Gist  of  offence.— The  piovi- 
sions  of  s  47  ia)  of  the  Bombiy  Salt  Act,  1890. 
do  not,  in  express  terms  or  by  necessary  impli- 
cation, mike  intention  or  knowledge  an  essen- 
tial ingredient  of  the  ofience  ;  hence,  to  support 
a  convic;ion  under  the  section,  it  is  not  neces- 
sary to  prove  dishonest  intention  on  the  part  of 
the  accused,  EMPEROR  v.  MaqAN  LAD 
DULABHAI,  28  B.  346  =  6  Bom.  L.R,  93. 

(5)— S.  47 -See  No.  2,  supra. 
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3,— Bombay  Acts — oonticued. 

Act  II  of  1890  {Sdilt)— concluded. 

(6)— Ss.  47  (c),  3  {vi)-Bom.  Act  I  of  1901— 
Possession  of  cont>aband  salt. — It  is  illegal  to 
possess,  as  well  as  to  transport  contraband 
salt,  however  small  in  quantity.  KlNG- 
Emperorv.  Sawlo  Kundlik,  4  Bonn.  L.R. 
83. 

(7) — S.  52— Order  of  confiscation — Power  of 
District  Magistrate  to  alter,  in  appeal.— It  is  not 
competent  to  a  District  Magistrate  to  alter  or 
vary  an  order  of  confiscation  in  confirming  a 
conviction  recorded  by  a  Subordinate  Magis- 
trate under  the  Bombay  Salt  Act,  1890. 
Emperor  v.  Lala  Vahala,  4  Bom.L  R. 
459 

Act  IV  of  1890  (District  Police). 

[REP.  IN  PT.  ACT  XVI  OF  1895,  AMENDED, 
BOM.  ACT  III  OF  1898.] 

(1)— Ss.  3,  (e),  6  (i)"Street-Gambling instreet, 
— The  dtfinilion  of  the  word  "  street  "  in  s.  3 
(e)  of  the  Bombay  District  Police  Act,  1890,  is 
inclusive  in  its  terms.  The  expression  "acces- 
sible to  the  public  "  means  that  any  member 
of  the  public,  as  such  member  of  the  public, 
has  access  to  the  land  ;  and  "  access  "  means 
unimpeded  entrance  upon  the  land.  EMPEROR 
V.  MANILAL  MOHANLAii,  14  Bora.  L.R.  499  = 
IS  Ind.  Gas.  785  =  13  Cr.  L  J.  5(3=^1  Bora. 
Cr.  C.  144. 

(ij—Ss  34,  36 — Withdrawal  from  duty  -Mea- 
ning,— A  Police  offi  'er  who,  having  been  trans- 
ferred from  one  place  to  another,  remains  at  the 
former  place  doing  duty  expecting  a  reply  to  a 
petition  sent  by  him  to  his  superiors,  does  not 
commit  a  "  withdrawal  from  duty  "  within  the 
meaning  of  s.  34  of  the  Bombay  Police  Act. 
Queen-Empress  v.  Tatia,  Rat.  Un.  Cr.  C. 
555  =  Cr.  Rg.  31  of  1891. 

(3) — S.  36 — Absence  without  leave. — A  Police 
offictr,  who  3.bsent&  himself  from  his  duties 
for  a  day  without  leave,  commits  an  offence 
under  s.  36  of  the  Bombay  District  Police  Act. 
Queen-Empress  v.  Chand,  Rat.  Un.  Cr.  C. 
885  =  Cr.  Rg.  45  of  1891. 

(4) — S.  S6— Police  officer  leaving  the  hospital 
without  permission. —  A  police  officer  leaving 
the  hospital,  where  he  was  placed  being  stick, 
is  not  guilty  of  an  oSence  under  ?.  36  (d)  of 
Bombay  Act  IV  of  1890,  because  he  cannot  be 
considered  to  be  on  duty  while  in  a  hospital. 
Queen-Empress  v.  Nanu  Jabu,  1  Bora.L  R. 
885. 

(4-a)-  S.  36 -See  No.  2.  supra. 

(5) — S.  41 — Brothel — M>  amng— Ingredients 
oj  the  offence  uvder  the  section-  Nuisance  not 
an  e'ement. —  The  facts  that  a  woman  plies 
the  trade  of  a  prostitute  in  her  own  (i  e.,  her 
husband's)  house  does  not  make  the  house  'a 
brothel.'  In  order  to  constitute  a  brothel,  the 
prostitute  or  prostitute  must  be  strangers  to  the 
occupancy.  (L  B,  1  Q.B.D.  607,  R)  S.  41, 
Bombay  District  Police  Act,  contains  two  ingre- 
dients, viz.  :— (1)   The  character   of  the  house, 
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3. — Bombay  Acts  -continued. 

Act  IV  of  1890  (Diatrict   Police)— continued. 

(i.e.,)  the  use  of  the  house  as  a  "  common  bro- 
thel or  lodging  house  or  place  of  resort  for 
prostitutes  or  disorderly  persons  of  any  depcrip- 
tion;"  and  (2)  the  nuisance,  i.e.,  "  the  annoyance 
of  the  respectable  inhabitants  of  the  vicinity." 
Nuisance  or  no  nuisance  is  not  an  element  in 
the  definition  of  a  brothel.  THE  CROWN  v. 
Versimal,  6  SLR.  224  =  14  Cr.  L.J.  282  = 
9  Ind.  Cas.  514. 

(6) — S.  41 — Frivolous  complaint  under — 
Jurisdiction  to  award  compensation — See  Crim. 
Pro.  Code,  1898,  ss.  4  (o),  '250,  6  S.L.R.  254  = 
19  Ind.  Cas.  1003=  14  Cr.  L  J.  320. 

(7)— Ss.  42,  68  (a)  —  District  Magistrate  — 
Order  for  prevention  of  disorder  -  Promul- 
gation of  the  order  — Personal  presence  of  the 
Magistrate — Area  witliin  tvhtch  the  order  is  to 
operate — Ultra  vires. — A  District  Magistrate, 
acting  under  the  provisions  of  s.  42  of  the  Bom- 
bay District  Police  Act,  prohibited  the  circula- 
tion of  certain  pioturer^  throughout  the  whole 
district.  At  the  time  when  he  issued  the  noti- 
fication, the  District  Magistrate  was  at  a  consi- 
derable distance  from  the  village  where  the 
accused  lived  and  where  he  was  chfirged  with 
having  disobeyed  the  prohibition.  The  notifi- 
cation in  question  was  promulgated  in  taluka 
head  quarters,  the  nearest  of  which  was  nearly 
twelve  miles  distant  from  the  village,  The  ac- 
cused was  punished  under  s.  68  {a)  of  the  Act 
for  his  disobedience.  Held,  setting  aside  the 
conviction  and  sentence,  that  the  notification 
in  question  could  not  be  upheld  under  s  42  of 
the  Act,  inasmuch  as  the  order  was  not  confined 
on  its  operation  to  a  "  town  or  village "  but 
operated  over  the  whole  district ;  and  the  Dis- 
trict Magistrate  was  not,  at  the  time  of  its 
promulgation,  present  in  the  vicinity  of  the 
place.  For  the  exercise  of  jurisdiction  conferred 
by  s.  42,  the  preliminary  conditions  essential 
under  its  provisions  are  these ;  first,  the  jurisdic- 
tion is  conferred  on  the  Magistrate  of  the  Dis- 
trict, or, in  his  absence  arid  subject  to  his  order, 
the  Magistrate  of  the  First  Class  ;  secondly,  they 
must  have  jurisdiction  in  the  town  or  village 
where  the  jurisdiction  is  intended  to  operate  ; 
and  thirdly  they  must  be  presented  in  such  town 
or  village  or  in  the  neighbourhood  thereof  at 
the  time  the  jurisdiction  under  the  section  is 
set  in  motion.  The  indention  of  the  Legisla- 
ture appears  to  have  been  that  such  a  proclam- 
ation as  is  contemplated  by  s.  42  should  be 
issued  in  such  a  manner  as  to  give  full 
publicity  to  its  terms  on  the  responsibility  of 
the  District  Magistrate  or  Magistrate  of  the 
First  Class,  who  must  be  personaly  in  the  place 
to  satisfy  himself  that  there  is  necessity  for  the 
proclamation.  EMPEROR  v.  DatTaTRAYA 
Laxman  Sarpotdar,  14  Bora.  L  R.  158  =  14 
Ind.  Caa  S74  =  l  Bom.  Cr.  C.  99  =  13  Cr  L  J. 
430  =  36  B   504. 

(8)— S.  43— Crim.  Pro.  Code  (1882).  .s.  435 
— Jurisdiction  of  High  Court- — The  High  Court 
has  no  jurisdiction  to  interfere  with  an  order 
duly  made  by  a  District  Magistrate  under  s.  43 
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3— Bombay  /4  c/s— continued. 

Act  lY  of  1890  (District  VoWc^)  —  continued. 

of  the  Bombay  District  Police  Act.  QUEEN- 
Empressv.  Kaji  Sultan,  Rat.  Un.  Cr.  C. 
540  =  Cr.  Rg.  13  of  1891.  [E.,  12  Bom.  L.  R. 
1029  =  11  Cr.  L.J.  705  =  8  Ind.  (Jas.  747.] 

(9) — S,  44 — Religious  procession — Exhibition 
of  an  emblem — Vyasintol  emoletn — Ltngayats — 
District  Magistrate  —  Order  permitting  the 
carrying  of  emblem  — Bigh  Court — Revisionary 
powers— Crim.  Pro.  Code,  s.  435 — Jurisdiction. 
— An  order  passed  by  a  District  Magistrate 
uuder  s.  44  of  the  Bombay  District  Police  Act, 
1890,  being  a  mere  execuiive  police  order,  can- 
not be  interfered  with  by  the  High  Court  under 
its  criminal  revipional  jurisdiction.  It  is  com- 
petent to  a  District  Magistrate,  acting  under 
8.  44,  to  order  thnt  peisons  forming  a  religious 
procession  on  a  particular  day  aud  on  specified 
roads  may  carry  a  particular  emblem.  In 
re  Pandurang  Shidrao,  12  Bom.  L.R.  1029 
=  8  Ind.  Cas.  747.     (12  Bom.  L.R.  378,  R.) 

(10)- S.  44— See  PUBLIC  NUISANCE,  11 
Bom.  L.R.  372  =  2  Ind.  Cas.  494. 

(11)— Ss.  44,  68  and  71— Order  under  s.  44— 
Valid  order,  what  amounts  to—Abetvunt. — 
Where  the  order  oi  a  Magistrate  under  s.  44  of 
Act  IV  of  1890  (Bombay  Dist.ict  Police)  clearly 
indicates  that  it  is  dealing  with  an  existing 
dispuie,  between  Hindus  and  Muhammadans 
of  a  certain  place,  about  music  in  religious  pro- 
cessions, likely  to  cause  a  disturbance  of  the 
public  peace,  the  order  is  made  within  the 
ordinary  lawful  auty  of  the  Magistrate  to  pre- 
vent a  particular  uisturbance  of  the  peace,  and 
there  is  no  occasion  lo  construe  it  as  an  edict 
usurping  the  functions  of  the  Legislature.  Tbe 
order  does  not  intt-rlere  with  the  general  rights 
of  the  subject  lor  au  unlimited  time.  The 
accused  cannot  go  behind  the  order  or  question 
its  expediency.  In  ordtr  to  punish  a  person  for 
an  ofience  under  s.  68,  Act  IV  of  1890,  it  is 
only  necessary  to  prove  the  disobedience  and 
not  the  existence  of  danger  or  ottier  occasion 
for  making  the  order.  Although  the  complaint 
was  only  under  s.  68  of  the  Bombay  Police  Act, 
held  that  it  was  not  unlawful  to  convict  under 
8.  71  of  the  Act.  The  mere  presence  of  a  person 
at  a  procesBicn  in  which  music  was  played  in 
contravention  of  an  order  of  the  District  Magis- 
trate under  s.  44,  hSomoay  Police  Act,  does  not 
by  itself  constitute  the  abeimeut  of  an  offence 
under  the  Act.  QUEEN-EMPKESS  v.  Vishwa- 
NATH,  Rat.  Un.  Cr.  C.  708  =  Cr.  Rg.  41  of 
1894. 

(12) — S.  46 — Order  duly  made  under  section 
— Power  of  Sessions  Judge  to  call  for  proceedings 
under  s.  4::J5,  Crim.  Pro.  Code  (188:^).— Where 
an  order  has  bean  duly  made  under  the  jaris- 
dicdon  conferred  by  s.  46  of  Bom.  Act  iV  of 
1890,  the  Court  of  Sessions  has  no  power  to 
call  for  buch  proceeding  under  s.  435,  Crim. 
Pro.  Code.  As  the  person  aggrieved  by  the 
order  can  petition  the  Governor-in-Gouncil 
under  whose  control  the  prerogative  of  keeping 
the    peace   is  worked  by   the  Magistracy,  it  is 
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Act  lY  of  1890  (District  Police)— continued. 

unnecessary  to  determine  the  powers  of  the 
High  Court.  In  re  Haibati,  Rat.  Un.  Cr.  C. 
692  =  Cr.  Rg  18  of  1894. 

(13) — S.  47 — Authority  of  police  officer  to  be 
present  at  a  race  ground  — Resistance— Penal 
Code,  s.  353, — At  a  race  meeting  held  atPoona, 
under  the  auspices  of  the  Western  India  Turf 
Club,  on  enclosed  ground  lent  for  the  purpose 
by  the  Military  authorities,  the  complainant, 
an  Inspector  of  Police,  who  was  present  there 
on  duty  in  that  capacity,  came  into  the  first 
enclosure  over  the  ropes  which  were  used  to 
fence  the  enclosure,  passing  through  the  pickets 
of  soldiers  who  were  stationed  along  the  ropes 
to  prevent  people  from  enterirg  and  leaving  the 
enclosure  otherwise  iban  by  one  of  the  regular 
entrances  provided.  This  entrance  being  re- 
ported to  the  Honorary  Secretary  of  ihe  Club, 
he  directed  two  soldiers  to  put  the  Inspector 
outside  the  enclosure  These  men  took  hold  of 
the  Inspector,  then  let  him  go  at  his  request, 
and  escorted  him  outside  the  enclosure.  Held 
that  the  Secretary  was  liable  to  be  convicted 
under  s.  353,  I.P.C,  as  s.  47  of  the  Police  Act 
empowered  the  Police  Inspector  to  be  present  at 
the  race  ground,  a  place  of  public  amusement 
and  resort,  for  tbe  purpose  of  preserving  peace 
and  order.  QuEEN-EMPRESS  v.  ROSS,  22  B. 
746. 

(14)— S.  48  (a)  (1)—"  Conduct  "—Order  as  to 
costume. — The  word  "  conduct,  "  in  s.  48  (a) 
means  the  act  or  method  of  kading,  guiding  or 
managing,  the  guidance  or  management  (of  a 
procession  or  as^emblage),  and  does  not  mean 
the  mode  of  action  or  bebaviour  of  an  assembly. 
The  clause,  therefore,  does  not  confer  a  power 
to  direct  what  costume  shall  be  worn  or  not 
worn  by  the  members  of  a  procession.  An  order 
was  issued  by  the  District  Superintenoent  of 
Police  to  the  following  efiect :-"  No  member 
of  any  sect  can  be  permitted  to  pr(  ceed  naked 
to  the  iirth  to  bathe,  nor  while  there  to  bathe 
naked,  nor  to  pass  the  streets  naked  on  any 
account ;  if  any  one  does  this,  he  will  be  dealt 
with  according  to  law."  Held,  that  this  was- 
not  an  order  or  command,  but  a  piece  of  advice 
or  warning  to  the  people,  telling  them  in  what 
light  the  authoriiies  would  view  certain  acts. 
It  did  not  prohibit  ihe  act,  so  as  to  make  the- 
commission  of  it  punishable  as  a  breach  of  the 
order  ;  but  it  only  declared  that  proceedings 
would  be  taken  against  the  perpetrator,  on  the 
ground  that  he  has  committed  an  ofience  by 
reason  of  the  commission  of  the  act  itself.  In 
re  HUKUMPURIBAVA  GOSaVI,  22  B.  713. 

(16)— S.  43  {b)  —  Poiuer  of  Police  to  regulate 
the  playing  of  music  in  private  houses. — The 
words  about  music  "  in  the  streets  of  towns  on 
occasion  of  festivals  and  ceremonies  "  in  s.  48, 
cl.  (6),  do  not  empower  a  District  Superinten- 
dent or  Assistant  Superintendent  of  Police  to 
regulate  the  playing  of  music  in  private  houses. 
The  word  "  near  a  street"  should  be  construed 
as  meaning  open  spaces  by  the  sides  or  at  the 
ends  of  streets.  In  re  JAMNA  DAS  BHUK- 
HANDAS,  19  B.  737. 
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Act  lY  of  1890  (District  Police}— contimied. 

(16)— S.  51— Information  laid  by  Police  officer 
is  a  complaint— See  Crim.  PBO.  CODE,  1898, 
S9.  4  (/i).  260,  173.  6  S.L  R.  8'2  =  17  Ind.  Cas. 
64=13  Cr.  L.J.  752. 

(17)— S.  52 —  "  Respondeat  superior" — Duty 
oj  police  officer  to  shelter  prisoner  in  custody, — 
Nothing  but  fear  of  iustaut  death  is  a  defence 
for  a  policeman  who  tortures  a  man  or  woman 
by  superior  order.  The  maxim  respondeat 
superior  has  no  application  lo  such  a  case  ;  the 
Jaw  IB  the  only  superior.  A  person  legally 
bound  to  act  in  a  certain  manner  by  illegally 
omitling  so  to  act  is  liable  to  punishment. 
Under  s.  52,  Bombay  Police  Act  IV  of  1890, 
every  police  officer  is  bound  to  shelter  every 
person  in  custody  and  to  arrest  persons  com- 
mitting assHulis  likely  to  cause  grieVoUs  bodily 
injury  and  an  omission  to  perform  this  duty 
will  make  him  guilty  of  abetment,  QUEEN- 
EMPRESS  v.  L^TIFKHaN,  20  B.  394. 

(18) — Ss.  52  (2)  and  65— Refusal  to  attend  to 
make  a  panchnarna. — Refupal  to  attend  to  make 
a  panchnarna  regarding  the  obstruction  to  a 
public  road,  caustd  by  a  person  iu  keeping  his 
gram  bags  on  the  road,  is  not  an  offence  puuish- 
able  under  s.  b'A  [i)  or  a.  65  ot  the  Police  Act. 
In  re  Bholashankar,  22  B.  970. 

(19j — Ss.  bl,  bS  —  Fmder  of  property — Police 
requiring  ihe  properly  to  be  produced— Rtght  of 
Magistrate  to  declare  tlie  property  to  he  at  the 
disposal  of  GuVtrnment. — Where  property  is 
found  by  any  pers-ou  who,  on  reporting  the 
matter  to  the  Police,  is  required  to  produce  it, 
it  IS  not  competent  to  the  Magistrate,  under 
s.  58,  cl.  2,  of  the  Bumbdy  District  Police  Act, 
to  declare  such  property  to  be  at  the  disposiil  of 
Government.  In  ie  Alimia,  14  Bom.  L  R. 
309  =  15  Ind.  Cas.  647  =  13  Cr.  L  J.  503  =  1 
Bom.  Cr.  C.  113. 

(20)— S.  68  -See  No   19,  supra. 

(21)  — S.  61  [d]— "Contrary  to  Regulatiori," — 
meaning  o/. -The  words,  "contrary  to  any 
Regulation,"  in  cl.  (d)  of  s.  6l  of  the  Bombay 
District  Police  Act,  refer  to  the  words  "or  by 
driving,"  etc.,  and  not  to  ihu  words  "  causes 
obstruction  or  injury,"  etc.,  in  the  first  part  of 
the  clause,  C^UEEN-Empress  v.  MaNYA.  Rat. 
Un.  Cr.  C.  634  =  Cr.  Rg.  7  o£  1893. 

(22) — S.  61  (m)—  Fishing  in  tank  -  Offence. — 
Tne  mere  act  of  fishing  in  a  public  tank, 
without  proof  that  the  bait  is  of  a  defiling 
character,  is  not  an  offence  under  s.  61  of  the 
Bombay  District  Police  Act.  Queen-EMPRESS 
V.  MULAN  Kalamia,  Rat.  Uu.  Cr.  C.  865  =  Cr. 
Rg.  30  of  1896. 

(23)— S.  61— See  No,  1,  supra. 

(24)— S.  62— Conviction  under  section — Evi- 
denoe  required.— To  support  a  conviction  under 
s.  62  of  the  Bombay  District  Police  Act,  it 
should  be  found  as  a  fact  that  pain  or  suffer- 
ing has  been  inflicted.  Queen-EmpRESS  v. 
Dhondi  Manku,  Rat.  Un  Cr.  C,  738  =  Gr.  Rg. 
6  of  189S. 


3,— Bombay  Acts — continued. 

Act  IV  of  1890  (District  Police)- concluded. 

(25)-  8.  65— See  No.   18,  supra. 

(26)— S.  68— See  Nos.  7,  11,  supra. 

(27)— S.  71— Sec  No.  11,  supra. 

(28)— S.  90— See  Crim.  Pro.  CODE  (1898), 
8.  250,  26  B.  150  =  3  Bom.  L.R.  566,  F.B. 

Act  II  of  1891  (Bombay  BoIIcf  Inspection). 

[Rep.  in  pt.  act  XVI  of  1895.  am..  Bom. 
Act  II  OF  1897,  s.  1  (3);  AM.  BOM.  ACT  TI  OF 
1903.] 

(1) — S.  29  (I)  1 6; — "  In  direct  and  immediate 
management  and  charge  " — Construction. — The 
words  "in  direct  and  immediate  management 
and  charge  "  in  sub-s.  (1;  (^j)  of  s.  29  of  the 
Bombay  I3oiler  Inspection  Act,  II  of  1891  (as 
applitd  to  Berar),  were  not  intended  to  mean 
that  the  qualified  person  or  the  Engineer  should 
always  be  in  the  immediate  presence  of  the 
boiler  and  have  his  eyes  f!xed  on  it  for  the 
whole  day.  In  every  c*se,  it  isaquesiioa  of 
fact,  to  be  decided  from  the  circumstances, 
whether  the  Engineer  can  bo  said  to  be  in  direct 
and  immediate  charge.  One  may  not  take  into 
consideration  in  interpreting  an  Act  the  proceed- 
ings of  the  Li-gislative  Council  which  enacted 
it.  EMPEROR  V.  RAMU  BEHARI  LAL,  4  N.L. 
R.  95  =  8  Cr   L.J    31 

Act  I  of  1901  [Salt  (amending  Bono.  Act  II  of 
1890)]. 

See  BOM.  ACT  II  OF  1890,  s.  47  (c),  3  (w),  4 
Bom.  L.R.  83. 

Act  III  of  1901  (District  Municipality). 

[SUPPLEMENTED,  BOM.  ACTS  V  OF  1890, 
AND  II  OF  1899,  (SAVED  BY  S.  II,  (c),  OF 
BOM.  ACT  III  OF  1901),  AMENDED  BY  BOM. 
ACT    111   OF    1902,    S     52,  REP.    IN    PART    BY 

SS.  188  (1),  189,  Amended  by  Bom.  act  HI 

OF  1903,  SS.  25,  {A),  48  a),  83  (1),  (B),  84  (3), 
113  (I),  12'2,  AMENDED  SS.  46  (e) .  59,  PROVISO, 
(c),  96  (c),  174  (1),  REP.  IN  PART  BY  BOM. 
ACT  IV  OF  1904]. 

(1)— S.  2  (1)  (a)  \b)  —  See  BOM.  ACT  VI  OF 
1873.  s.  84,  3  Bom.  L.R.  584. 

(I  a)— S.  3— See  No.  9,  ivfra. 

(2)— S.  '12-Crim.  Pro.  Code,  s.  \95 -Penal 
Code,  ss.  193.  511  —  Court  —  Sanction  for 
proseciticn — False  evidence  given  before  District 
Judge  acting  under  s.  22  of  the  District  Munici- 
palities Act. — A  District  Judge  determining  the 
validity  of  elections  under  s.  22  of  the  District 
Municipalitiej  Act  is  a  '  Court  '  within  the 
meaning  of  cl.  (6)  of  s.  195,  Crim.  Pro,  Code, 
(17  C.  872,  F.).  A  prosecution  for  attempting 
to  fabricate  false  evidence  (ss.  193,511,  Fenal 
Code)  before  the  District  Ju^^ge  when  so  acting 
cannot  lie  in  the  absence  of  sanction  under 
s  195,  Crim.  Pro.  Code.  In  re  NANCHAND, 
IS  Bora.  L.R.  45  =  »  Bom  Cr.  C  1  =  18  Ind. 
Cas.  408  =  14  Cr.  L.J.  72  =  37  B,  363, 

(3)— S.  48(6)  (in)- See  BOM.  ACT  II  OF 
1884,  s.  33  (6),  4  Bom.  L.R.  585. 
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Act  III  of  1901  (District  Municipality)— c^(£. 

(4)— 88.48  and  96— Sfe  BOM.  ACT  VI  OF 
1873,  s   33.  3  Bom.  L.R.  842. 

{4a)— S.  82— Sfe  PENAL  CODE,  ss.  21,  18G, 
10  Bom.  L.R.  761  =  33  B.  213  =  8  Cr.  L.J.  269 
=  1  Ind.  Gas.  869. 

(5)— S.  e6—Reccvery  of  Murdcipal  clams— 
Notice  of  demand — Appeal—  Magistrate — Eigh 
Court — Revision — C>t??i.  Pro.  Code  {Act  V  of 
1898),  s.  435.— Under  s.  66  of  tlie  Bombay 
District  Municipal  Act,  1901,  9,  Magistrate 
hearing  an  appeal  of  tlie  kind  meutioced  in  the 
section,  i:;  merely  an  appellate  authority  having 
jurisdiction  given  by  the  Act  to  deal  with  the 
question  of  a  civil  liability.  He  is,  therefore, 
not  an  inlerior  Criminal  Court,  to  which  alone 
the  revisional  jurisdiction  of  thfi  High  Court 
applies  under  s.  435  of  the  Criminal  Procedure 
Code.  In  re  DalSUKHRAM  HURGOVINDaS, 
9  Bom.  L  R.  1347  =  6  Cr.  L.J.  425. 

(6)— S.  96— Notice  of  new  building— Erecting 
a  building — Be-huilding  a  wall  that  had  been 
fallen  down —  Material  re-co7istruction— One 
of  the  walls  of  the  house  of  the  accused  having 
fallen  down,  he  applied  on  the  19th  April,  1910 
to  the  Municipality  for  leave  to  re-construct  it. 
Without  having  received  the  leave  or  without 
waiting  for  it  for  one  month  from  the  date  of 
its  application,  he  re-built  the  wall  on  the  11th 
May.  1910.  On  the  13th  idem,  the  Municipa- 
lity issued  an  order  to  the  accused  prohibiting 
him  from  makiug  the  re  construction  The 
accused  was  upon  these  facts  prosecuted  under 
s.  96  of  the  Bombay  District  Municipal  Act, 
1901,  but  was  acquitted  by  the  Magistrate. 
The  Government  having  appealed: — Held, 
reversing  the  order  of  acquittal,  that  the  accus- 
ed had  erected  a  building  within  the  meaning 
of  s.  96  of  the  Act,  inasmuch  as  in  re-building 
the  whole  wall  which  had  fallen  down,  there 
was  a  material  re-construction  or  an  erection 
of  a  building  as  denned  in  the  explanation  to 
the  section.  EMPEROR  v.  KALEKHAN  SarDAR 
Khan,  12  Bora.  L.R.  1060.  (Rat.  Ua.  Cr. 
C.  402,  R). 

{Ij—S.  96— Jurisdiction  of  Municipality  to 
call  for  injorniation  as  to  oivnership — Time 
for  cummtnctng  consiruclion. — The  question 
whether,  under  s.  96,  the  Municipality  has 
jurisdiction  or  right  to  call  for  information  re- 
garding ownerslaip  must  be  decided  on  the 
circumstances  of  each  case.  Where  a  person 
produces  the  title-deeds  and  furnishes  the  in- 
formation asked  for,  he  is  bound  to  wait  for 
one  month  from  that  date  for  the  orders  of  that 
Municipality  before  he  proceeds  to  begin  the 
intended  cr.nstruction.  EMPEROR  v.  Pran- 
SHANKER  Gavrishanker,  6  Bom.  L  R.  581. 

(8  — S.  96— See  No.  4,  supra. 

(9)— Ss.  96,  3  (!]— Notice  of  new  buildings— 
Building,  interpretation  of — Constructing  the 
side  icall  of  a  house  on  its  old  foundation. — The 
accused  Wds  charged  with  the  offence  of  erecting 
a    building    without     the     permission    of   the 
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Act  III  of  1901  (District  Municipality)— cid. 

Municipality  under  s.  96  of  the  Bombay  Dis- 
trict Municipal  Act,  1901,  in  that  he  built  up 
one  of  the  small  walls  of  his  house  on  its  old 
foundation  without  having  previously  obtained 
the  permission  of  the  Municipality  :  Held,  that 
the  accused  committed  no  oSenco  under  s.  96, 
for  it  could  not  be  said  as  a  matter  of  law  that 
the  material  re-construction  of  a  small  wall 
must  constitute  "  the  erection  of  a  building  " 
(12  Bom.  L.R.  1060,  D.).  Where  a  term  is 
interpreted  in  a  statute  as  '  including,'  &c..  the 
comprehensive  sense  is  not  to  be  taken  as 
strictly  defining  what  the  meaning  of  the  word 
must  be  under  all  circumstances,  but  merely  as 
declaring  what  things  may  be  comprehended 
within  the  term  where  the  circumstance  require 
that  they  should.  EMPEROR  v.  Braz  H.  DE 
SOUZA,  13  Bom.  L.R  494  =  11  Ind.  Cas.  610  = 
12  Cr.  L.J.  426  =  35  B.  412.  (7  Ad.  and  E. 
480,  491,  7  E  and  Ir.  481,  493,  10  App. 
Cas.  364,  375,  F.) 

(10)— Ss.  107,  (2),  155— Cess-pool— 0^-der  to 
revwve —  Disobedience  of  the  order. — A  District 
Municipality  issued  a  written  notice  under 
s  107  (2)  of  the  Bombay  District  Municipal  Act, 
1901,  to  the  accused,  stating  that  the  cesspool 
of  his  house  was  a  nuisance,  and  that,  there- 
fore, within  seven  days  from  the  receipt  of  the 
notice,  the  pipe  and  the  drain  of  the  cesspool 
should  be  removed,  and  that,  if  no  steps  were 
taken  as  directed  within  the  lime  fixed,  steps 
would  be  taken  according  to  law.  The  accused 
disobeyed  this  notice,  for  which  he  was  prose- 
cuted under  s.  155  of  the  Act.  Held,  that,  as 
there  was  no  power  given  under  h.  107  (2)  of  the 
Act  to  the  Municipality  to  lawfully  direct  an 
owner  or  occupier  to  demolish  or  close  a  cess- 
pool himself,  there  was  no  disobedience  of  any 
lawful  direction  en  the  part  of  the  accused 
under  s.  155  of  the  District  Municipal  Act, 
Emperor  v.  Laduram  Manormal,  It  Bom. 
L.R.  1349. 

(U)  — S.  122 — Projection  into  public  street — 
Building  divided  into  tzuo  portions — Distinct 
offences. — A  shop  keeper  afiixed  to  his  shop  a 
board  which  projected  into  the  public  street. 
The  shop  was  divided  into  two  portions  ;  one 
of  them  was  occupied  by  the  shop-keeper  him- 
self and  the  other  was  let  by  him  to  a  tenant. 
The  shop-keeper  was  tried  separately  regarding 
the  two  projections  and  convicted  ahd  sentenc- 
ed separately.  Held,  that  the  Magistrate  was 
wrong  in  trying  the  two  cases  as  two  distinct 
oSences  ;  it  was  one  ofience,  because  it  related 
to  one  board.  EmpEROR  v.  ATMARAM  MANOR, 
4  Bom.  L.R.  942. 

(12)— S.  122— Obstruction  to  or  encroachment 
on  public  street — Existence  of  bona  fide  dispute 
as  to  ownership  of  encroached  portion  — 
Effect— See  PENAL  CODE,  s.  186,  15  Bom.  L. 
R.  315  =  2  Eom.  Cr.  C.  66  =  14  Cr.  L  J.  251  = 
19  Ind.  Cas.  507. 

(13)— Ss.  122  and  161— Gen'  ral  authority  to 
institute  prosecution  under  Act  given  to  Munici- 
pal  Secretary — No    special   direction  given,   to 
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institute  particular  prosecution — Validity  of  pro- 
secution— Offence  falling 'uvder  tivo  sub-divisions 
of  same  section  —  Consttuction,  principle  of. — 
8.  161  of  the  Bombay  District  Municipalicies 
Act  is  merely  a  section  empowering  the  Munici- 
pality to  expend  Municipal  funds  on  the  prose- 
cution of  Municipal  oSences  and  nuisances 
generally.  The  prosecution  of  such  oSenders  is 
one  of  the  means  by  which  the  Municipality 
performs  ita  duties  in  matters  of  conservancy 
and  the  protection  of  public  health  and  con- 
venience. There  are  no  negative  words  direct- 
ing that  a  prosecution  may  not  be  instituted  in 
any  other  way.  The  general  rule  is  that  any 
person  having  knowledge  of  the  commission  of 
an  offence  may  set  the  law  in  motion  by  com- 
plaint. In  Bombay  Act  III  of  1901  there  are 
no  words  which  either  directly  or  by  implica- 
tion take  away  the  right  that  any  member  of 
the  public  has  to  set  the  law  in  motion  by  a 
complaint.  It  may  be  that  it  is  more  desirable 
that  the  general  power  to  prosecute  should  not 
be  delegated  by  the  Municipality,  but  that  is 
merely  a  matter  of  Municipal  administration. 
The  accused  could  have  appealed  to  the  general 
Board  against  the  Secretary's  action  and  asked 
that  he  be  ordered  to  withdraw  the  complaint. 
The  Magistrate,  therefore,  had  jurisdiction  as 
soon  as  the  complaint  was  filed  by  the  Secre- 
tary. Though  the  offence  of  building  a  landlii 
on  a  public  road  without  permission  is  covered 
by  the  more  general  words  of  cl.  3  of  s.  12'2,  yet 
as  the  more  specific  and  particular  words  of  the 
first-clause  do  so  alsa,  the  clause  containing  the 
more  specific  and  particular  words  should,  as  a 
principle  of  a  construction  be  held  to  govern  the 
case,  and  the  accused  should  be  convicted  under 
s.  122  (1).  IMPERATOR  V.  Kasomal  loalud 
SHAMDAS,  1  S.L  R.  £8   Cr,  =::=8  Cr.  L  J.  213. 

(14)— S.  lib  — Master's  liability  for  acts  of 
servant. — Where  a  person  had  a  permit  for  the 
deposit  of  building  materials  within  a  certain 
area,  but  the  contractor  employed  by  him 
stored  things  outside  those  limits,  and  he  was 
convicted  under  s.  125,  Hombay  Municipal  Act. 
Held,  that  the  could  not  be  held  responsible  for 
the  criminal  act  of  his  contractor.  CROWN  v, 
Tyebji  Mulla  Mahomed  Bhy,  9  Cr.  L.J, 
257  =  1  8.L.R.  15,  Cr. 

(15)  — Ss.  131,  135,  Ibb— Notice  by  Municipal- 
ity—  Alloo  plantation  —  Nuisance. — S.  131  of 
the  Bombay  District  Municipal  Act  renders  the 
owner  liable  for  non-compliance  with  a  notice 
issued  under  it,  not  when  the  Municipality 
considers  vegetation  to  be  rank  or  noisome,  but 
only  when  the  vegetation  is  actually  so.  To 
support  a  conviction  under  the  section  for  non- 
compliance with  a  notice,  the  prosecution  must 
establish  affirmatively  the  objectionable  charac- 
ter of  the  vegetation.  To  support  a  conviction 
for  non-compliance  with  a  notice  issued  under 
s.  135  of  the  Act,  it  must  be  shown  that  there 
is  some  pool,  ditch,  tank,  hole,  water-channel, 
receptacle  of  foul  water,  etc.,  of  the  kind  men- 
tioned in  the  section,  the  filling,  cleansing, 
drawing  or  removal  of  which  the  Municipality 
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has  direc'.ed  by  notice,  or  with  regard  to  which, 
the  Municipality  has  directed  such  measures  to 
bo  taken,  as  it  considers  necessarily  to  abate 
or  remove  the  nuisance.  EMPEROR  v. 
Anandrao  Khanderao  Raste,  9  Bora.  L. 
R.  247  =  5  Cr.   L.J.  252. 

(16)— 8.  135— See  No.  15,  supra. 

(17) — S.  142 — Prosecution  by  the  Secretary 
having  no  authority  under  &.  142  — Crim.  Pro. 
Code  (1898).  s.  537,  Explanation—  Whether 
merely  irregidar  or  affects  jurisdiction— Validity. 
—  Where  the  Secretary  of  a  I\Iunicipality,  who 
was  not  authorised  for  that  purpose  under  s.  142 
(2)  of  the  Bombay  District  Municipal  Act  (III 
of  1901),  prosecuted  certain  persons  for  selling 
as  ghi  an  article  which  was  not  ghi.  and  it  was 
objected  that  the  prosecution  was  illegal,  on  the 
ground  that  the  Secretary  had  no  authority  to 
institute  the  prosecution,  held,  that  the  objec- 
tion raised  is  not  an  averment  of  an  irregularity 
to  which  the  Explanation  to  s.  537,  Grim.  Pro.. 
Code,  applies,  but  one  of  jurisdiction,  and  that, 
as  the  Municipal  Secretary  was  acting  un- 
authorisediy,  the  Magistrate  had  no  jurisdic- 
tion to  convict  the  applicants.  TiKAM  WD. 
KUNDANM\Lv,  CROWN,  3  S.L.R.  13. 

(18)-S.  155— See  Nos.  10,  15,  supra. 

(19) — S.  150— Notice  under  the  section  con- 
taining certain  directions — Validity. — There  is 
nothing  in  s.  159  of  Bombay  Act  III  of  1901 
authorising  a  IMunicipality  issuing  a  notice 
under  that  section  to  give  any  direction  to  the 
person  to  whom  the  notice  is  given  to  io  any- 
thing that  they  may  require  The  notice  has 
to  be  simply  an  intimation  to  the  occupier  of 
land  that  the  Municipality  will  enter  for  the 
purposes  mentioned  in  the  section  at  a  specified 
hour  on  a  specified  day.  The  power  of  the 
Municipality  to  enter  no  doubt  carries  with  it, 
by  necessary  implication,  an  obligation  on  the 
part  of  the  occupant  of  the  land  to  whom  the 
notice  is  given  to  give  every  reasoijable  facility 
to  the  Municipality  to  enter  and  not  to 
obstruct.  But,  if  the  occupant  does  anything 
to  prevent  the  entrance,  it  cannot  be  said  that 
he  disobeys  the  notice,  for,  the  notice  is  a  mere 
condition  precedent  to  the  right  of  the  Munici- 
pality to  enter.  Once  the  notice  is  given,  the 
right  arises,  and  if  the  occupant  does  any  act 
to  prevent  its  exercise,  his  act  may  amount  to 
wrongful  restraint  or  wilful  obstruction,  but  it 
has  nothing  to  do  with  the  question  of  obeying 
or  disobeying  the  notice.  EMPEROR  v. 
PURUSHOTTAM  GOPALSHET  GANDHI,  6  Bom. 
L  R.  538. 

(20)  -S.  161— See  No.  13,  su2)ra. 
Act  IV  of  1902  (City  of  Bombay  Police). 

[S.  44,  AM.,  BOM.  ACT  IV  OP  1905.] 

(1) — Ss.  12,  16 — Commissioner  of  Police^ 
Orders  issued  by  Police  Commissioner  in  relation 
to  discipline  and  general  government  of  the 
police    force  —  Construction   of    statute. — The 
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order,  which  the  Commissioner  of  Police  is 
competent  to  issue  under  the  head  of  discipline 
and  general  government,  under  s.  12  of  the 
Bombay  City  Police  Act,  1902,  must  be  one 
having  reference  to  the  conduct  of  the  Police 
Officers  in  their  capacity  as  such  officers.  Over 
their  conduct  in  other  relations  of  life,  his 
disciplinary  power  does  not  extend,  so  long  as 
no  element  or  question  of  their  police  duty 
enters  into  those  relations.  If  it  does  enter, 
the  controlling  authority  of  the  Commissioner 
comes  into  play  and  it  becomes  a  matter  of 
police  discipline.  The  meaning  of  s.  16  of  the 
Act  is  that,  even  when  a  Police  officer  is  not 
actually  at  his  post  discharging  the  duty 
assigned  to  him,  he  is,  for  the  purposes  of  the 
Act,  to  be  regarded  as  being  at  that  post,  v?ith 
al)  the  rights  and  obligations  of  his  office  attach- 
ing to  him.  In  construing  an  expression  of 
doubtful  import  occurring  in  a  statute,  the 
Court  may  vyell  have  regard  to  considerations 
,  outside  the  language  of  the  Act.  EMPEROR  v. 
Atmaram  GoviND,  31  B.  480  =  9  Bora.  L.R. 
681  =  6  Cr.  L.J.  47.  [R-,  10  Bom.  L.R.  26  =  7 
Cr.  L.J.  32  =  3  M.L.J.  122]. 

(2)— S.  16— iSee  No.  1,  swpra. 

(3) — Ss.  28,  129  —  Conditions  for  issuing 
notice  to  prostitutes— Act  I  of  1877  {Specific 
Relief),  s.  45. — The  Commissioner  of  Police  at 
Bombay  issued,  under  s.  28,  Bombay  City 
Municipal  Act,  1902,  a  notice  upon  the  appli- 
cants calling  upon  them  to  vacate  the  premises 
occupied  by  them,  acd  notifying  that  "failure 
to  comply  with  this  notice  will  render  you 
liable  to  punishment  under  s.  1'29,"  of  the  Act. 
The  applicants  moved  the  High  Court,  under 
s.  45,  Specific  Relief  Act,  1877,  for  a  rule 
against  the  Commissioner  of  Police  to  show 
cause  why  the  notice  should  not  be  cancelled 
and  why  he  should  not  be  restrained  from 
carrying  the  same  into  eSect.  Held  that  the 
cancellation  of  the  notice  or  the  non-enforcing 
of  it  was  an  act  clearly  incumbent  by  law  upon 
the  Commissioner  of  Police,  so  as  to  bring  it 
within  s.  45  (b),  Specific  Relief  Act,  1877. 
Under  s.  28,  the  Commissioner  of  Police  can 
only  serve  the  notice  upon  the  person  who 
comes  within  the  scope  of  s.  23.  He  is  not 
entitled  to  serve  it  upon  any  person  wi:  mh  he 
merely  suspecls  to  be  guilty  of  the  couduot 
therein  referred  to.  The  misconduct,  or  im- 
moral conduct,  must  be  a  matter  of  fact  and 
not  a  mere  matter  of  suspicion.  A  Magistrate 
would  not  be  justified  in  convicting  any  person 
under  s.  129,  unless  and  until  he  is  satisfied 
that  the  notices  were  not  only  served  and  that 
they  were  properly  and  validly  served,  that  is 
to  say,  until  he  is  really  satisfied  that  the 
women  had  really  conducted  themselves  in  the 
manner  imputed  to  them  under  s.  28.  In  re 
Tarabai  Ibrahim  Purkar,  7  Bora.  L.R.  161. 

(4)— S  m—Crim.  Pro.  Code  (1898),  s.  162— 
Evidence  Act,  ss.  24  and  161 —Admissibility  in 
evidence  of  a  statement  made  by  tvilness  to,  and 
taken  down  in  loriting  by,  a  Police  Offizer — 
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Confession,  admissibility  of.  —  Held,tha,t,  having 
regard  to  s.  162  of  the  Code  of  Criminal  Proce- 
dure (corresponding  tos.  63  of  the  Bombay  City 
Police  Act,  IV  of  1902),  a  statement,  taken 
down  in  writing,  of  a  witness  for  the  prosecution 
and  recorded  by  a  Police  Officer,  cannot  be 
admitted  or  used  in  evidence  against  the  accus- 
ed. Per  Russel,  Ag.  C.  J.— Such  a  document 
might^be  used  to  contradict  the  witness,  not  by 
putting  the  statement  in  as  evidence,  but  by 
putting  in  the  hands  of  the  Police  officer  who 
has  taken  down  the  statement,  to  refresh  his 
memory  therefrom  and  thereby  to  enable  him 
to  contradict  the  statement  of  the  witness.  Per 
Ohandavarkar,  J. — The  use  of  the  writing  as 
evidence  against  the  accused  is  opposed  to  the 
express  terms  of  the  section,  but  the  statement 
contaiaed  in  the  writing  could  be  used  to  im- 
peach the  credit  of  such  witness  in  the  manner 
provided  by  the  Indian  Evidence  Act.  Per 
Batty,  J  — The  writing  may  be  used  for  the 
purpose  of  refreshing  the  memory  of  the  witness 
cross-examined,  as  to  the  fact  of  the  statement 
either  on  behalf  of  the  prosecution  or  on  behalf 
of  the  defence,  provided  that  it  was  treated  by 
the  prosecution  only  for  the  purpo.ie  of  impeach- 
ing the  credit,  or  in  corroboration,  of  the  wit- 
ness who  made  it.  Per  Beaman,  J, — The  state- 
ment ought  not  to  have  been  admitted  at  all,  or 
its  contents  to  have  been  allowed  to  be  used  by 
the  prosecution,  even  for  the  nominal  pur- 
pose of  ciotradicting  the  witness.  The  distinc- 
tion between  the  "writing"  and  the  "statement" 
which  is  embodied  in  the  writing  is  a  distinc- 
tion of  form  rather  than  of  substance.  If  the 
"  statement"  might  properly  bo  admitted  and 
used  to  contradict  the  prosecution  witness  who 
made  it,  then  there  is  no  reason  in  principle 
why  that  statement  should  not  be  provable  in 
the  usual  way  and  by  the  best  evidence  of  it, 
namely,  the  written  record  or  it.  S.  162 
plainly  constitutes  an  exception  to  the  ordinary 
rule  of  evidence.  The  proviso  engrafts  an 
exception  upon  the  exception.  Before  the 
present  section  was  amended,  statements  made 
by  witnes'ses  to  the  police  and  recorded  by  the 
Police  might  not  be  used  as  evidence  against 
the  accused,  but  there  was  nothing  to  prevent 
them  from  being  used  in  favour  of  the  accused. 
He  o>in  only  obtain  access  to  written  statements 
made  by  the  prosecution  witnesses  to  the  Police, 
at  the  discretion  of  the  Court.  It  is  no  longer 
a  matter  of  right.  The  proviso  is  clearly 
limited  to  the  purpose  of  this  single  concession, 
in  derogation  ol  the  universal  prohibition 
contained  in  the  body  of  the  section,  to  the 
accused.  He  can  get  a  copy  of  the  recorded 
statements  of  witnesses  for  the  prosecution,  for 
the  only  purpose  of  breaking  down  the  evidence 
of  the  prosecution  witnesses.  The  proviso  does 
not  cover  the  case  of  a  witness  for  the  defence, 
whose  statement  may  have  been  recorded  by  a 
policeman,  nor  allows  the  prosecution  to 
impeach  the  credit  of  such  a  witness  by  examin- 
ing him  upon  any  written  statements  he  may 
have  made  to  the  police.  A  iortiori,  the  proviso 
could  never  have  been  intended  to  allow  the 
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prosecution  to  impeach  the  credit  of  its  own 
witnesses  for  its  own  purposes,  and  against  the 
wish  of  the  accused,  by  reference  to  the  police 
testimony.  EmpEEOR  v.  Narayan  RAGHU- 
NATH  PATKI.  9  Bom  L.R.  789,  F.B  =6  Cr,  L. 
J.  164  =  2  M  L.T.  414  =  32  B.  111.  [F  ,  11  Or.  L. 
J.  117  =  5  Ind.  Cas.  357  =  13  0.0.7;  Bel.,  11 
Cr.  LJ.  498  =  7  Ind.  Cas.  601  =  4  S. L.R.  38; 
R.,  36  C.  281  =  9  C.L.J.  193  =  13C.W.N.  197  = 
5  M.L.T.  997  =  1  Ind.  Cas.  970.  35  M.  397  =  13 
Cr.  L.J.  352  =  14  Ind  Cas  896=12  M  L.T.  1  = 
(1912)  M.W.N.  549,  7  A  L.J.  468  =  11  Cr.  L.J. 
235  =  6  Ind.  Cas.  101.  16  Bnm.  L.R.  603,  22 
M.L.J.  490  =  {1912)  M  W.N.  207.] 

(5) — S.  120—"  Otherwise  " — Interpretation 
— Soliciting  for  the  purpose  of  prostitution. — 
The  words  "or  otherwise"  in  s.  120,  cl.  (a)  of 
the  Bombay  City  Police  Act,  1902,  must  be 
construed  as  having  a  limited  signification, 
following  as  they  do  words  of  a  limited  descrip- 
tion. Tbey  mean  "  in  a  manner  similar  to  that 
of  words  or  gestures."  Therefore,  merely 
sitting  at  the  window  without  any  act  done  of 
the  nature  indicated  in  the  section,  is  not  an 
offence.  EMPEROR  v.  Nashmirbai,  10  Bom. 
L.R.  92  =  7  Cr.  L.J.  118. 

(6)— S.  129— See  No.  3,  supra. 

(7)— S.  163— See  Crim.  PRO.  CODE,  1898, 
s.  162,  9  Bom.  L.R.  789  =  6  Cr.  L.J,  164  =  2 
M.L.T.  414  =  32  B.  Ill,  F.B. 

Act  I  of  1904  (General  Clauses). 

[SCH.  AM.  (AS  TO  BOM.  ACT  III  OF  1886), 
BOM.  ACT  IV  OF  1905,  AS  FROM  30TH  MAY, 
1904.] 

S.  3  (10)— See  BOM.  ACT  III  OF  1888,  ss.  398, 
410,  7  Bom.  L.R.  726  =  2  Cr.  L.J.  604  =  30  B. 
126. 

Act  II  of  1904  (Motor  Vehicles). 

[S.  4  (3)  AM.  BOM.  ACT  III  OF  1907] 

(1) — S.  2 — Reckless  or  negligent  driving — 
Rule  o1  the  road. — The  applicant,  who  was 
driving  his  own  motor  car  late  at  night,  found 
a  horse  carriage  a  little  ahead  of  him  crossing 
from  the  left  to  the  right  of  the  road.  Seeing 
that  it  was  safe  to  pass  the  carriage  in  front  on 
the  left,  he  tried  to  pass  it  on  the  left  :  but  as 
he  was  doing  so,  the  carriage  in  front  suddenly 
swerved  again  to  the  left,  with  the  result  that 
the  motor  ran  into  it.  The  applicant  was  on 
these  facts  convicted  and  sentenced  by  the 
Chief  Presidency  Magistrate,  under  s.  2  of  the 
Bombay  Motor  Vehicles  Act,  1904,  for  driving 
his  motor  recklessly  or  negligently  :  Held,  that 
the  carriage  driver  having  first  directed  bis 
carriage  towards  the  right  was  not  justified  in 
so  suddenly  changing  his  course  back  to  the 
left  as  to  place  the  overtaking  motor  in  the 
position  of  difficulty  which  he  did  ;  and  that, 
therefore,  the  applicant  could  not  be  said  to  be 
reckless  or  negligent  in  driving  his  car,  within 
the  meaning  of  the  Act.  Per  Batchelor,  J. — 
The  mere  passing  of  another  vehicle  on  the  left 
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is  no  doubt  primarily  evidence  of  negligence, 
but  the  inference  arising  from  this  solitary 
circumstance  may  be  rebutted  bv  other  circum- 
stances appearing  in  the  case.  The  rule  of  the 
road  is  not  an  invariable  or  inflexible  rule,  and 
a  deviation  from  it  may  upon  occasions  be  not 
only  justified  but  actually  necessary.  In  re 
Jehangir  D  Davar.  13  Bom,  L  R.  126  =  9  Ind. 
Cas.  945  =  12  Cr.  L.J.  167. 

(2)— S.  2— See  Penad  Code,  ss.  81d,nd  279, 
8  Bom.  L.R.  414  =  3  Cr.  L.J.  494. 

(3)— Ss.  9  and  13— See  ABETMENT,  9  Bom. 
L.R.  161  =  5  Cr.  L  J.  176. 

(4)— 8.  12— See  ABETMENT,  9Bom.  L.R. 
159  =  5  Cr.  L  J.  173. 

(5)— S.  13— See  No.  3,  supra. 
Act  II  of  1906  (Haralatdar's  Courts). 

(1) — Mamlatdar's  Court  constituted  under— 
Whether  a  Civil  Court  within  the  meaning  of 
s.  476,  Crim.  Pro.  Code— See  Crim.  Pro. 
Code,  1S98.  s.  476,  15  Bom.  L.R.  53  =  2  Bom. 
Cr,  C.  9  =  18  Ind.  Cas.  416  =  14  Cr.  L.J.  80. 

(2)— S.  23-Crm.  Pro.  Code  (1808).  s.  195, 
cl.  7  {3)— Perjury  in  a  possessory  suit  — Sanction 
to  prosecute  not'given  bij  Mamlatdar — Appeal  to 
District  Judge— Collector  has  no  jurisdiction  to 
hear  the  appeal. — An  appeal,  from  an  order 
pa='sed  by  a  Mamlatdar  refusing  sanction  to 
prosecute  for  perjury  in  a  possessory  suit  under 
the  above  Act,  lies  to  the  District  Court.  The 
Collector  has  only  the  revisional  power  granted 
to  him  by  s.  23  of  the  Act,  for  the  limited  pur- 
pose specified  in  the  clause.  He  does  not  on 
that  account  become  the  principal  Court  of  juris- 
diction within  the  meaning  of  the  expression  as 
used  in  sub.cl.  (3)  of  cl.  (7)  of  s.  195  of  the 
Crim.  Pro.  Code.  Narayan  DHONDIBA  v. 
TUKARAM  Govindshet,  9  Bom.  L.R.  896  =  6 
Cr  L.J.  225.  (5  Bom.  L.R.  206,  F.)  [F.,  2  Bom. 
Cr.  Cas.  9  =  15  Bom.  Li.R.  53=14  Cr.  L.J.  80  = 
18  Ind.  Cas.  416.] 

4.— Burma  Acts. 
'  Act  II  of  1873  (Ferries). 

[Rep.,  Bur.  Act  II  of  1898.] 

(I) — S.  14 — Crossing  a  ferry  in  a  private 
boat  not  an  offence. — It  is  not  an  ofience  under 
the  Perries  Act  for  a  man  to  cross  the  river  at 
the  ferry,  or  take  his  cattle  across,  in  his  own 
boat  or  in  that  of  a  relative  not  plying  for  hire. 
Queen-Empress  v.  Kya  Kaing.  L.B.R. 
1372—1892,  600. 

'Act  Vli  of  1875  (Burma  Fisheries). 

[Rep.,  Bur.  Act  III  op  1905.] 
(1) — S.  2—"  Fishery  '^ —Burma  Fisheries  Act, 
ss.  2  and  7  (a)  and  (b).  —  A  temporary  collection 
of  water  on  one's  own  land,  the  result  of  rainfall 
and  overflow,  and  not  shown  to  be  connected 
by  any  regular  channel  with  waters  of  a  per- 
manent nature,  cannot  be  said  to    be  a  fishery 

*  These    local  Acts    were  passed   by  the 
Imperial  Legislature. 
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within  the  meaning  of  s.  2  of  the  Fisheriea  Act. 
Queen  Empress  v.  Shwe  Hla,  L.B.R. 
1893-1900,  202. 

*  Act  XYII  of  1875  (Burma  Courts). 

[REP.,  ACT  XI  OF  1889.] 

(I)— Transfer  oi  case — Local  Government, 
powers  of— Grim.  Pro.  Gode  (1882),  f.  178.— The 
local  Government  has  no  power  under  s.  178  of 
the  Grim.  Pro.  Code  to  transfer  for  trial  to  the 
Court  of  the  Commissioner  a  criminal  case 
duly  committed  for  trial  by  the  Court  of  the 
Recorder  of  Rangoon,  but  the  local  Govern- 
ment has  the  power  to  transfer  a  case  from  the 
District  of  Rangoon  to  the  Sessions  division 
of  Pegu.  Queen-Empress  v.  Nga  Tha 
MOUNG,  10  C,  643.    \_B.,  10  B.  263] 

(2)— S.  8  (1)  (a)  and  (h)—See  EUROPEAN 
British  Surject,  l  L.B.R.  158. 

(3) — S.  35 — Special  Court  of  British  Burma, 
appeal  to — Grim.  Pro  Code  (1872),  s.  64. — An 
appeal  lies  to  the  Special  Court  of  British 
Burma  from  a  conviction  and  sentence  by  the 
Judicial  Commissioner,  in  a  case  transferred 
by  him  to  his  own  Court  from  that  of  the 
Sessions  Judge,  under  s.  54  of  t,he  Crim.  Pro. 
Gode  and  s.  35  of  the  Burma  Courts  Act. 
Empress  V.  Tsit  Goe,  i  C.  667.  [i?.,  10  B. 
274] 

(4)— S.  80— See  CHARGE  TO  JURY— MIS- 
DIRECTION, 11  C.  10. 

*  Act  II  of  1876  (Land  and  Revenue  Act). 
[Rep.  in  part,  Act  II  of  1880  ;  Act  Xll 

OF  1882;  ACT  XIII  OF  1898,  S.  18.  AMEND- 
ED ACT  XIII  OF  1898,  S.  16  ;  BUR.  ACT  I 
OF  1901.  APPLICATION  OF  CERTAIN  PROVISI- 

sions  ext.  burma  act  iii  of  1905,  s.  30, 
"  Local  Government  "  Substituted  for 
"CHIEF  Commissioners"  s.  8,  (B;  and 
Heading  over  s.  39.  amended  by  ss.  2'2-a. 
38.  a,  54  a.  54-b,   inserted  by  bur.  act  i 

OF  1907,  SS.  2-6.] 

(a)~See  BUR.  ACT  III  OF  1889,  s.  9  2) 
4  L.B.R.  150  =  7  Cr.  L.J.  450. 

(D— Ss.  18,  19,  rr.  51,  52,  68.  69— Faihire  to 
comply  with  notice  of  ejectment— Demarcated 
grazing  land — Admission  of  receipt  and  dis- 
obedience of  notice — Prosecution  bound  to  prove 
illegal  encroachment — Application  of  rules — 
Crim.  Pro.  Gode,  .'s.  190  (c),  191 — Magistrate 
acting  on  liis  oion  knowledge  of  fact— Failure  to 
inform  accused  of  Jiis  right  to  be  tried  by  another 
Court.  — In  a  prosecution  for  failure  to  comply 
with  a  notice  of  ejectment  from  land  said  to 
form  part  of  demarcated  grazing  ground,  an 
admission  by  the  accused  of  the  receipt  of  notice 
and  of  his  failure  to  comply  with  it  does  not 
amount  to  an  admission  that  he  has  committed 
an  offence,  as  it  does  not  imply  that  the  accused 
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Act  II  of  1876  (Land  and  Revenue  A.ct)—cld. 

admits  his  liability  to  ejectment.  The  prose- 
cution must  prove  not  only  that  the  accused 
was  served  with  a  notice  and  disobeyed  it  but 
that  he  was  actually  occupying  the  land  in 
contravention  of  rules  under  the  Land  and 
Revenue  Act  Rr.  51  and  52  only  refer  to  land 
available  for  temporary  occupation  under  s.  19 
of  the  Act.  and  do  not  apply  to  demarcated 
grazing  grounds.  R.  69  deals  with  persons 
who  encroach  on  grazing  grounds.  Where  a 
Magistrate  acts  on  his  own  knowledge  of  facta 
under  s.  190  (c)  of  the  Grim.  Pro.  Gode,  he  is 
bound  to  proceed  under  s.  191  and  inform  the 
accused  that  he  is  entitled  to  be  tried  by  another 
Court.  Failure  to  comply  with  this  imperative 
rule  of  law  in  s.  191  is  a  defect  which  invali- 
dates   the    proceedings.       MADAR    SahIB    v. 

Emperor.  13  Cr.  L  J.  52  =  13  Ind.  Cas.  388  = 
4Bur.  L.T  259.  (2  L.B.R.  311,  1  Cr.  L  J. 
1118,  R.) 

(1  a)— S.  19— See  No.  1,  supra. 

(2)— S.  39.  cl.  {c)—See  ACT  XII  OF  1882, 
s.  9,  L.B.R.   1893—1900,  252. 

(3)  — S.  57,  ol.  (c)  -  See  FALSE  EVIDENCE, 
2  L.B  R.  272, 

(4) — Rule  51  — See  No.  1,  supra. 

(5) — Rule  52  — See  No.  1,  supra. 

(6)— Rule  68— See  No.  1,  supra. 

(7)— Rule  69— See  No.  1,  supra. 
'  Act  XIII  of  1877  (Embankment). 

[Rep.  in  PART,  ACT  XI  OF  1889.  AMEND- 
ED, ACT  XIII  OP  1898,  S.  16.] 

(1) — S.  3 — Penal  Gode,  s.  188. — The  accused 
were  convicted  under.  138,  I.  PC.,  of  disobeying 
the  order  of  a  public  servant  and  were  sentenc- 
ed to  pay  a  fine  of  two  rupees  each.  The  order 
disobeyed  was  an  order,  requiring  them  to 
execute  a  work  in  connection  with  an  embank- 
ment, purportmg  to  have  been  issued  under 
s.  3of  Act  XIII  of  1877.  3eZrf  that  s.  188,  I.P.C. 
did  not  embrace  cases  of  disobedience  of  orders 
issued  under  the  above  Act,  and  that  the 
Embankment  Act  providedno  penalty  for  refusal 
of  labour.  QUEEN  EMPRESS  v.  NGA  SHWE,  U 
L.B.R.  1872-1802,  92. 

*  Act  II  of  1880  (Bombay  District  Cesses  and 
Rural  Police). 

[Rep  in  part,  act  III  of  1889,  S.  1.  (6). 
Amended  act  XIII  of  1898.  s.  16.  s.  9  (A> 
amended  ss.  12—21,  Rep.  Burbia  act  VI 

OF  1907,  SS.  27,  (2)]. 

(1) — Confession  to  a  police  officer- Evidence 
Act,  s.  25— Act  II  of  1880  (Burma  Rural  Police). 
— A  conffission  to  a  village  headman  or  gaung 
appointed  under  the  Burma  Rural  Police  Act 
is  inadmissible  under  s.  25  of  the  Evidence  Act. 

Lu  Bein  v.  Queen-Empress,  L.B.R.  1872  — 
1892,  479. 
(2)— See  Confession— CONFESSIONS  made 

TO  POLICE  OFFICERS,  L.B.R.  1872-1892,  479. 
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4, — Burma  >lcfs —continued. 

*  Act  y  of  1880  (Boundaries). 

[Rep.  in  part  and  amended,  act  II  of 
1895.  amended,  act  vi  of  1900,  s.  47. 
Declared  in  force  in  Upper  Burma 
(except  the  shan  states),  act  xiii  of 

1898,  S.  4]. 

(1) — Ss  2,  17  and  \9— Burma  Municipal 
Act,  1998.  s.  94  [-I) —Boundary  OJJi:er's  deci- 
sion—Adverse possessioii,  pi '.a  of,  to  be  taken 
in  appeal  against  Boundary  Officer's  decision — 
Legality  of  want  of  notice  under  s.  11  c/  the 
Act. — A  Boundary  Officer  confirmed  the  Demar- 
cation Officer's  marks,  which  showed  the 
proper  limit  of  the  petitioner's  land,  and 
declared  the  extension  of  the  house  beyond  that 
limit  to  be  an  encroachment.  The  petitioner's 
house  was  in  a  Muoicipility.  The  petitioner 
did  not  appeal  against  the  Boundary  Officer's 
order.  The  petitioner,  having  encroaohed  be- 
yond the  limit  fixed  by  the  Boundary  Offi'Jer, 
was  prosecuted  by  the  Municipality.  His 
answer  was  that  the  decision  of  the  Boundary 
Officer  was  not  binding  on  him,  because  the 
special  notice,  under  s,  11  of  the  Boundaries 
Act,  was  not  served  on  him  and  because  he  had 
obtained  a  title  to  the  property  encroached 
upon,  by  adverse  possession  before  the  Boun- 
dary Officer's  decision.  Held,  the  Bounriaries 
Act  m^ljes  the  decision  of  a  Boundary  Officer 
conclusive,  subject  to  the  appeals  provided  for 
under  the  Act  ;  that  no  appeal  having  been 
preferred  against  the  Boundary  Officer's  deci- 
sion, it  was  conclusive  and  the  petitioner  lost 
his  right  by  adverse  possession,  even  if  he  had 
any,  by  reason  of  the  Boundary  Officer's 
decision.  Held,  further,  the  objection  as  to 
want  of  special  notice  under  s.  11  was  one  which 
ought  to  have  been  taken  against  the  decision 
of  the  Boundary  Officar  and  could  not  be  taken 

now.   Kya  Neyun  v.    Rangoon  Munici- 
pality, i  L  BR.  153  =  7  Cp.  L.J.  462. 

(2)— S.  17— See  No.  1.  supra. 

(3)— S.  18— See  No.  1,  supra. 

•  Act  XIX  of  1881  (Forest). 

[Rap.,  Bur.  Act  IV  of  1902.] 

(I)— Chap.  Yl~Rul3  under  the  Act  —  Drift 
timher  and  timber  in  transit. — Chap.  VI  of 
the  Act  applies  to  breaches  of  duties  in  respect 
of  timber  floated  down  the  Salwean  River, 
which,  although  treated  departmentally  as  drift 
timber,  is  not  drift  timber  within  the  meaning 
of  Chapter  Vlt  of  the  Act,  but  actually  timber 
in  transit.  Whoever  makes  the  report,  under 
Rule  No.  17  of  the  Forest  departmental  rules. 
ia  personally  responsible  for  its  correctness. 
Queen-Empress  v.  v.  M.  T.  T.  Vberappa 
Chetty.  L  B.R.  1893-1900,  57. 

(2)— S.  36— Penal  Coie,  as.  40  and  67— Sen- 
tence.—  Imprisonment  may  be  awarded  in 
default  of  payment  of  a  fine  imposed  under 
B.  36,   but  the  imprisonment  must   be  simple 
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'  Act  XIX  of  1881   {Foreni)— concluded. 

and  must  be  governed  by  the  scale  laid  down 
in  8.  67,  I. P.O.  Queen-Empress  v.  Nqa 
Kywe,  L.B.R.  1872-1892.  410. 

(3)— 8.  54  — See  APPELLATE  COURT,  L.B. 
R.  1893—1900,  423. 

(4)— S.  55— See  RESTOR.^TION  OP  PRO- 
PERTY, L.B.R.  1893—1900,  20. 

(5) — S.  62— Oflar  of  money  to  forest  subordi- 
nate —  Compjundable  offence  —  ESect — See 
Penal  Code,  s.  214,  6  L.B.R.  48  =  15  Ind. 
Gas.  990  =  13  Cr.  L,J.  574. 

•  Act  XYI  of  1884  (Gaming). 

[REP.,  Bur.  act  I  OP  1899.] 

(1)-S.  5-See  ACT  III  OP  1867,  as.  3,  4,  5, 
14,  L.B.R.  1872  —  1892,  486. 

(2)— S.  6— Ste  ACT  IIl0Fal867,  s.  13,  L.B. 
R.  1872  —  1892,  317. 

*  Act  XYII  of  183t  (Municipality). 

[Rep,,  act  XIII  op  1898.  s.  18.] 

(1) — Ss.  27  and  145 — Prosecutions  under  the 
Act  -Rule  24  of  the  Rangoon  Municipal  Rules. 
—  Having  regard  lo  the  fact  that  the  Rmgooa 
Municipal  Committee  have,  by  rales  duly  issued 
under  the  Act  and  s motioned  by  tbe  Gaief 
Commissioner,  delegated  to  the  President  of 
iheir  Committee  their  executive  authority  ia 
respect  of  s.  145  of  the  Burma  Municipal  Act, 
their  previous  sanction  at  a  meeting  is  not 
necessary  to  prosecutions  foroSances  under  that 
Act  or  the  Rules  made    under  it.     Mahomed 

Moosajee  Goondah  v.  Rangoon  Munici- 
pality, L.B.R.  1872-1892,  468. 

(2)  — S.  75 — Delegation  of  poivers  by  President 
of  Municipality  — "Executive  authority."  — 
When  the  President  of  a  Municipality  delegates 
his  powers  to  the  vice-president,  the  delegation 
remains  in  force  only  so  long  as  such  president 
and  v!ci3-preaident  continue  in  offiae.  The  words 
"  executive  authority,"  with  reference  to  s  75 
of  the  Act,  do  not  include  all  that  a  municipal 
committee  may  do  under  that  section.  The 
determination  of  the  matters  referred  to  ia 
sub-s.  (l),  including  the  question  of  compensa- 
tion, or  deciding,  under  subs.  (2),  that  a  build- 
ing should  be  altered  or  demolished,  is  not  a 
matter  of  executive  authority.  MAUNG  SHWE 
Ban  v.  U  Maung,  L.B.R.  1893-1900,  371. 

(3) — S.  79 — Slaughtering  of  animals  not  in- 
tended  for  sale—  Slaughtgring  at  other  places.— 
The  Municipal  slaughterhouse  rules  ought  not 
to  render  a  person  liable  to  punishment  for 
slaughtering  an  animal  outside  the  slauohter- 
house  premises.  Slaughter  houses  are  establish- 
ed by  a  Municipality  under  the  provisions  of 
s.  79  and  are  for  the  slaughter  of  animals  for 
sale.  There  is  no  penalty  for  slaughtering  an 
animal  not  intended  for  sale  at  a  place  other 
than  the  slaughter-house,  and  the  slaughter  of 
an  animal  intended  for  sale  at    another  place 
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ActXYII  of  1884  (Municipality)— concZwded. 

only  renders  the  person  liable  to  a  fine.  QUEEN- 
EMPRESS  v.  CHOKALINGAM,  L.B.R.  1893  — 
1900,  383. 

(4)— S.  8i— Interpretation  or,  "or."— For  the 
sake  of  brevity,  "  or  "  has  been  used  in  s.  84 
in  the  sense  of  "  or  "  and  also  in  the  sense  of 
"  and."  Queen-Empress  v.  Ma  Aung,  L.B. 
R.  1893—1900,  348, 

(5)_S.  lOi— Sentence— Imposition  of  daily 
fine. — A  Magistrate  has  no  power  to  impose  a 
daily  fine  by  anticipation  for  an  offence  which 
has  not  been  committed  when  the  order  is  made. 
The  proper  course  would  be  to  fix  a  near  day 
for  report,  and,  if  it  be  found  that  the  order  has 
not  been  carried  out,  it  is  open  to  prosecute  the 
accused,  and,  on  conviction,  the  daily  fine  up 
to  the  date  of  the  report  may  be  imposed  and 
so  on  until  the  order  is  complied  with.  QUEEN- 
Empressv.  NGAPaw  Hi,  L.B.R.  1872-1892, 
421. 

(6)— S.  145— See  No.  1,  supra. 

'  Act  XX  of  1886  (Upper  Burma  Law8). 

[Rep.,  act  XIII  OF  1898,  S,  18.] 

(D— S.  la— See  PWES.  U.B.R.  1897—1901, 
Vol.  I,  368. 

(2)— Sch.  Ill— See  ACT  VI  OP  1864,  s.  2, 
U.B.R.  1892-1896,  Vol.  I,  332. 

•  Act  III  of  1889  (Lower  Burma  Village). 

[Rep.,  Bur.  act  VI  of  1907.] 

{a)— See  EVIDENCE  ACT,  1872,  s.  25,  3  L.B. 
K.  283  =  5  Or.  L.J.  42),  1  L.B.R.  65. 

(1)  -  Offence  not  cognizable  by  Ywathugyi — 
Order  directing  attendance — Ultra  vires. — Insult 
not  beiag  an  offence  cognizable  bv  a  Ywathugyi 
or  headman  under  the  Lower  Burma  Village 
Act,  the  order  issued  by  him  compelling  the 
attendance  of  the  accused  before  him  is  ultra 
vires,  and  is,  therefore,  not  legally  binding  on 
the  accused  QUEEN-Empress  v.  Nga  KAUNG 
Kywe,  L.B  R.  1872—1892,  535. 

(2) — Accused  previously  convicted  of  theft  — 
Subsequent  commission  of  an  Offence  punishable 
with  3  years'  imprisonment — Liability  to  en- 
hanced sentence  under  s.  75,  Penal  Code  —A 
person  duly  coDvicted  of  theft  under  s.  7  of  the 
Lower  Burma  Village  Act  in  case  of  a  subse- 
quent offence  punishable  with  imprisonment 
for  a  term  of  three  years  or  upwards  under 
Chap.  XII  or  XVII  of  the  Indian  Penal  Coda 
is  liable  to  be  dealt  with  under  s.  75,  Penal 
Code.  Queen-Empress  V.  Nga  maung  Gyi, 
L.B.R.  1872—1892,  549.  [Overruled,  L.B.R. 
1893—1900,  378]. 

(3)_S.  7  — See  SENTENCE— ENHANCEMENT 
QP  SENTENCE.  L.B.R.  1893—1900.  378. 

•  These  local  Acts    were    passed   by    the 
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Act  III  of  1889  (Lower  Burma  Village)— ctd. 

(4)— Ss.  7,  8,  10,  28— Powers  of  village  head- 
man— Abuse  of  powers — See  PENAL  CODE, 
ss.  161,  384,  14  Cr.  L.J.  413  =  20  Ind.  Gas.  237 
=  6  Bur.  L.T,  92. 

(5)— S.  8— Powers  of  Deputy  Commissioner. 
— Under  s.  8  of  the  Lower  Burma  Village  Act, 
a  Deputy  Commissioner  can  fine,  suspend  or 
dismiss  a  village  headman  for  neglect  of  duty. 
Where,  therefore,  a  Magistrate,  citing  s.  8  of 
the  above  Act  as  his  authority,  tried,  convicted 
and  passed  a  sentence  of  fine  on  a  village  head- 
man for  neglect  of  duty,  though  not  authorized 
by  any  provisions  of  this  Act,  held  that  the 
Magistrate  had  no  jurisdiction  to  do  so. 
Queen-Empress  v.  Nga  San  Hla,  L.B.R. 
1893—1900,  186, 

(6)- S.  8— See  No.  4,  supra, 

(7)— Ss.  8,  9,  23— See  VILLAGE  HEADMAN, 
L.B.R.  1893—1900,  397. 

(8) — S.  9 — Order  of  the  village  headman  to 
keep  pigs  in  enclosure  -  Disobedience  to  such 
order.  —The  issue  of  an  order  by  a  village  head- 
man that  the  villagers  should  keep  their  pigs 
in  enclosures  to  prevent  their  trespassing  on 
the  fields  and  destroying  the  paddy  crop  does 
not  appear  to  be  one  of  the  public  duties  of  a 
village  headman  which  every  resident  of  a  village 
must,  under  s.  9,  assist  him  in  executing. 
Queen-Ebipress  v.  Nga  Aung  Ne,  LB. 
R.  1893-1900.  490. 

(9)— S.  9  (.2)— Burma  Land  and  Revenue  Act, 
1876 — Failure  to  pay  capitation  tax  at  a  certain 
place  on  the  demand  of  a  village  headman.— 
The  accused  were  ordered  by  a  village  head- 
man by  repeated  notices  to  come  and  pay  their 
capitation  tax  at  a  certain  place.  They  failed 
to  do  so.  They  were  thereupon  prosecuted  by 
the  circle  thugyi.  The  accused  were  convicted 
under  s.  9  (2)  of  the  Lower  Burma  Village  Act. 
Held,  the  conviction  was  bad.  The  non-pay- 
ment of  a  revenue  is  a  matter  that  can  be  dealt 
with  under  the  Land  and  Revenue  Act.  The 
provisions  of  s.  9  (2)  of  the  Lower  Burma  Village 
Act  are  inapplicable.  KING- EMPEROR  v.  LU 
Pe  and  Tein  Thi,  4  L  B.R  150  =  7  Cr.  L.J. 
450- 

(10) — S.  9  {2)— Application  of  section.— The 
mere  breach  of  one  of  the  rules,  issued  under 
s.  6  (1)  of  the  Act,  cannot  amouut  to  an  offence 
and  does  not  justify  a  conviction  under  s.  9  (2) 
of  the  Act.  The  essence  of  an  offence,  under 
that  section,  is  refusal  or  neglect  to  comply 
with  the  requisition  of  a  headman.  To  support 
a  conviction  under  that  section,  it  must,  there- 
fore, be  proved  that  the  headman  made  a 
certain  requisition  to  the  accused  and  that  the 
accused  refused  or  neglected  to  cnmoly  with  it. 
King-Emperor  v.  PANZl,  3  L  B.R.  96  =  3  Cr. 
L.J.  22. 

(11)— S.  9  (2)— See  CONTEMPT  OP  LAWFUL 
AUTHORITY,  L.B.R.  1893—1900,  218. 

(ll-ff)-S.  9— See  No.  7,  supra. 
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Act  III  of  1889  (Lower  Burma  Village)— c2(2. 

(12)— Ss.  9  (2),  20  (2)— Power  of  Deputy 
Commissioner  to  revise  ywathugyi'8  order, — 
8.  20,  ol.2,  empowers  the  Deputy  Commissioner 
to  revise  the  order  given  by  the  village  head- 
man. The  High  Court  will  be  in  a  position  to 
deal  with  the  conviction  or  sentence,  under  s.  9, 
cl.  (2),  only  after  the  order  of  the  village  head- 
man has  been  cancelled.  QUEKN  EMPRESS 
V.  Nga  Cho,  L.B.R.  1893—1900,  147. 

(13)— 8.  10— See  No.  4,  supra. 

(14) — S.  13 — Imprisonment  in  default  of  pay- 
ment of  fine  illegal — General  Clauses  Act  (I  of 
1B68),  s.  5— Penal  Code,  ss.  63  to  70.— A 
sentence  of  more  than  one-fourth  of  15  days' 
imprisonment  in  default  of  payment  of  a  fine 
imposed  under  s.  13,  Lower  Burma  Village  Act, 
is  illegal.  S.  5,  General  Clauses  Act  (1868), 
makes  ss.  63  to  70  of  the  Penal  Code  applicable, 
where  imprisonment  is  awardable  as  well  as 
fine.  Queen-Empress  v.  Nga  Nyein,  LB. 
R.  1893-1900,  Hi. 

(15) — S.  13-J— Pwe,  what  constitutes. — An 
assembly  of  villagers,  at  which  there  is  music, 
and  two  of  the  village  girls  dance,  is  not  a  pwe 
under  the  Act  as  amended  by  Act  II  of  1904, 
unless  the  Local  Government  declare,  by  a 
specific  notification  under  the  Act,  such  an 
assembly  to  be  a  ptve.  KING- EMPEROR  v.  NGA 
Pyu,  4  L.B.R.  43  =  6  Cr.  L  J.  280. 

(16) — S.  ISA— Foot  races  not  pwes. — The 
accused,  who  were  concerned  in  a  foot-race, 
were  prosecuted  for  holding  an  unlicensed  pwe, 
under  s.  13  A  of  the  Act,  as  amended  by  Burma 
Act  II  of  1904,  and  convicted  and  sentenced  to 
fine  :  held,  on  a  reference  to  the  Chief  Court, 
that  the  general  expression  "  other  like  race," 
in  cl.  3  of  s-  13-A,  cannot  cover  foot-races,  and, 
though  it  might  be  open  to  the  executive, 
under  the  last  portion  of  that  clause,  to  declare 
them  by  notification  to  be  pwes  in  certxin  local 
areas,  in  the  absence  of  such  a  declaration,  it 
cannot  be  held  that  foot-races  are  pwes  as 
defined  in  the  Village  Act.  KINGEMPEROR 
V.  Chan  E,  3  L  B.R.  93  =  3  Cr.  L.J.  18. 

(17) — S.  lo-A —  Pwe,  meaning  of — Lotver 
Burma  Toions  Act,  s.  1-A. — The  term  "pwe  " 
used  in  s.  13  A  of  the  Lower  Burma  Village 
Act,  1889,  and  s.  7-A  of  the  Lower  Burma 
Towns  Act,  1892,  does  not  include  such  enter- 
tainments or  gatherings  as  cart-races  or  pony- 
races.  It  merely  refers  to  entertainments  of  a 
theatrical  nature,  namely,  zat-pioes  and  yok-the- 
pwes-  Crown  v.  Nga  Tha  Dun,  l  L  BR. 
110,  F.B. 

(18)— 6'.  19— Scope  of  section.—S.  19  of  the 
Lower  Burma  Village  Act  refers  to  a  complaint 
of  an  act  which  constitutes  an  oSence  under  the 
Penal  Code  or  any  other  law,  if  such  act  is  also 
punishable  departmentally  under  s.  S  of  the 
Lower  Burma  Village  Act.  SHWE  Yi  v.  CrowN, 
1  L.B.R.  336.  (LB  R.  1893— 1900,  397,  i^.). 
[R;  14  Cr.L.J.  413  =  20  Ind.  Cas.  237.] 

(19)— S.  20— See  No.  12,  supra. 
r20)— S.  28— See  No.  4,  supra. 


4  — Burma  /Ic/s- continued. 

'Act  XI  of  1889  (Lower  Burma  Courts). 

[REP.,  ACT  VI  OF  1900,  S.  48.] 

(a)~See  SANCTION  TO  PROSECUTE— REVO- 
CATION OF  SANCTION,L.B.R.  1893— 1900,  529. 

(1) — Ss.  50  and  69 — Criminal  case. — A 
petition  presented  to  the  Special  Court  under 
s.  50,  cl.  (5),  Lower  Burma  Courts  Act,  by  a 
person  considering  himself  aggrieved  by  an 
order  of  the  Recorder,  sitting  as  Insolvency 
Commissioner,  made  under  s.  50  of  the 
Insolvent  Act,  comes  before  the  Special  Court 
as  a  criminal  case,  and  is,  therefore,  to  be 
dealt  with,  in  case  of  difference  of  opinion 
between  the  members  of  the  Special  Court, 
under  s.  69,  cl.  (c)  of  the  Lower  Burma  Courts 
Act.  The  punishment,  which  can  be  awarded 
under  s.  50  of  the  Insolvent  Act,  is  a  punish- 
ment for  something  which  the  person  to  be 
punished  has  done,  and  is  not  inflicted  in  order 
to  compel  him  to  do  something  in  the  future, 
and  the  case  in  which  it  is  inflicted  is,  there- 
fore, a  criminal  case.  Yeo  SWEE  GHOON 
alias  Bahu  v.  Chartered  Bank  of  India, 
AUSTRALIA,  AND  China,  Rangoon, 19  C.  603. 
(17  C.  209,  F.) 

(2)— S.  69— See  No.  1,  supra. 

(3)— Ss.  86  and  87— See  Legad  PRACTI- 
TIONERS—ADVOCATE,  L.B.R.  1872—1892, 
260. 

(4)— S.  87— See  No.  3,  supra. 

*  Act  IX  of  1892  (Lower  Burma  Towns). 

[Rep.,  Bur.  Act  hi  op  1907.] 

(1) — S.  5,  cl.  ik) — Assistance  by  headman  of 
a  ward— Limit  of  assistance. — The  general 
assistance  which  the  headman  of  a  ward  is 
required  by  s.  5  {k)  to  give  to  all  officers  of  the 
Government  and  Municipal  officers  in  the 
execution  of  their  public  duties  must  be  limited 
to    assistance    within    the      headman's    ward. 

Queen-Empress  v.  Nga  Po  Kin,  L.B.R. 
1893—1900,  434. 

(2)— Ss.  6  (as  amended  by  s.  i,  Act  XVIII  of 
1895)  and  8— Village  headman  refusing  to 
assist — Offence  triable  by  a  Magistrate- -Grim. 
Pro.  Code  (1882),  s.  4  (p).—A  village  headman, 
refusing,  without  good  reason,  to  assist  at  a 
search  for  opium,  when  required  to  do  so  by  an 
Excise  Sergeant,  and  thereby  rendering  himself 
liable  to  fine  for  an  offence  punishable  under 
s.  6  of  the  above  Act,  commits  an  offence  within 
the  meaning  of  s.  4  (p).  Grim.  Pro.  Code.  Such 
an  offence  must  be  enquired  into  and  tried  by 
a  Magistrate.  S.  8  of  the  Act  has  no  application 
to  orders  passed  in  criminal  proceedings  for 
offences  under  the  Act.  Queen-EmPRESS  v. 
NGA  ZUN,  L.B.R.  1893—1900,  329. 

(3)— 8.  7-A— See  BUR.  ACT  III  OF  1889, 
s.  13-A,  1  L.B.R.  110,  P.B. 

(4)— 8,  8— See  No.  2,  supra. 


*  These  local    Acts  were 
Imperial  Legislature. 


passed  by    the 
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4.— Burma  ^c/s— continued. 
Act  II  of  18S8  (Ferried). 

[KEP.  IN  PART  ACT  II  OF  1901.  AMEND- 
ED, Bur.  ACT  II  OF  1899.] 

(1)— Ss.  12,  14,  15,  25  awd  27.— Isolated  acts 
of  conveying  goods  or  passengers  in  a  boat  for 
hire  within  the  limits  of  a  ferry  is  not  punish- 
able under  the  Ferries  Act,  QueeN-EMPBESS 
V,  NGA  Chan  THA,  U.B.R.  1897— 190l,  Vol.  I, 
194. 

(2)— S.  14— See  No.  1,  supra. 

(3)— S.  15  — See  No.  1,  supra. 

(4)— S.  25— See  No.  1,  supra, 

(5) — Ss.  25  and  26  (b) — Some  of  the  accused 
hiring  other  accused  to  carry  betel  leaves  from 
one  place  to  another — Sampans  of  those  hired, 
whether  ferry  boats— Neither  fravdulent  cross- 
ing of  public  ferry  nor  user  of  landing  place, 
without  praying  ferry  toll,  shoiun — Whether 
offence  under  Act  committed. — Where  the  evi- 
dence, at  mosr.,  showed  that  tha  first  three 
accused  employed  the  other  three  for  hire  to 
carry  their  betel  leaves  from  one  place  to 
another  within  the  limits  of  a  ferry.  Held, 
that  the  sampans  of  the  accused,  who  were 
hired,  did  not  thereby  become  "ferry  boats," 
i.e.,  plying  for  hire  between  twc  fixed  points 
for  all  comers  indiscriminately,  and  that  no 
cfience  was  disclosed  under  s.  25  of  the  Burma 
Ferries  Act.  None  of  the  accused  having  been 
shown  to  have  fraudulently  or  forcibly  crossed 
the  public  ferry  or  used  the  landing  place  with- 
out paying  the  ferry  toll,  held,  there  was  no 
evidence  of  an  offence  under  s.  26  (6).  PO  U 
V.  KING-EMPEROR,  14  Bur.  L.R.  22  =  7  Cr.  L. 
J.  311. 

(6)— S.  26— See  No.  5,  supra. 
(7)— 8.  27— See  No.  1,  supra. 
Act  III  of  1838  (Municipalityj. 
[Amended,  Act  VI  of  1900,  s.  47.] 

(1)— Ss.  92  (1).  (2),  (3),  ISO— Notir.e  of  inteji- 
t'ion  to  build — Direction  of  Municipal  Ccmmittee 
to  leave  space,  disobedience  of— Prosecution  for 
disobidierice  of  sucressive  directions — Previous 
acquittals  toheiher  a  bar  to  subseqtient  prosecu- 
tion—Crim.  Pro.  Code  (1898),  s.  403— Jurisiic- 
tio7i  of  Court  to  consider  the  reasonableness  of 
lawful  direction  of  Committee— Crim.  Pro  Code 
\\%2^),  s.  ^Q^- Application  of. — A,  just  before 
he  began  to  erect  a  building,  gave  notice  of  his 
intention  to  do  so  to  the  Municipal  Committee 
under  s.  92  (1).  After  he  began  to  build,  but 
within  sixmonths  from  the  receipt  of  his  notice, 
the  Municipal  Committee  issued,  under  s.  I'il- A, 
notice  requiring  A  to  leave  space  about  the 
building  for  scavenging  purposes.  A  disobeyed 
the  notice.  He  was  prosecuted  and  acquitted. 
Again,  notice  was  issued  under  s.  92  (2)  re- 
quiring A  to  leave  space  within  a  month.  He 
was  prosecuted  for  disobedience  and  acquitted 
again.  Then  the  Committee  issued  a  notice 
under  s.  92  (3)  requiring  A  to  alter  the  building 
80  as  to  leave  space  for  conservancy  and 
prosecuted  him  for  disobeying  such  notice.     A 


4.— Burma  4  c/s— continued. 

Act  III  of  1898  (Manicipality)— continued. 

pleaded,  irder  alia,  that  (I)  the  two  previous 
acquittals  were  a  bar  to  the  prosecution  and  (2) 
that  the  order  of  the  Committee  was  not  lawful 
or  reasonable,  there  being  sufficient  means  of 
access  for  scavenging  purposes  from  the  back, 
but  he  was  convicted.  Held,  that,  as  he  haa 
now  been  convicted  of  disobeying  a  notice 
issued  under  s.  92  (3),  the  offence  is  not  the 
same  offence  as  either  of  the  previous  offences, 
and  that  he  has  not  been  convicted  on  the 
same  facts  for  another  offence  for  which  a 
different  charge  might  have  been  made  under 
s.  236,  Grim.  Pro.  Code,  at  the  previous  trial,  as 
some  of  the  facts  constituting  the  present  offence 
were  not  in  existence  at  the  time  of  the  former 
trials,  and  so,  s.  403,  Crim.  Pro.  Code,  does  not 
apply.  Held,  also,  the  notice  given  by  the 
Committee  was  a  lawful  one,  and,  when  it  is 
lawful,  the  Court  has  no  jurisdiction  under 
s.  180  to  consider  whether  such  order  is  reason- 
able or  not.  Obiter  :— S.  403,  Crim.  Pro.  Code, 
does  not  direct  that  a  person  shall  be  acquitted, 
but  that  he  shall  not  be  tried.  So,  an  ori^er  of 
acquittal  cannot  be  passed  under  s.  403,  on  the 
ground  that  the  accused  had  been  previously 
acquitted.  OBORNO  CHARAN  CHOWDHRT  v. 
KING  EMPEROR,  5  L.B.R.  12  =  9  Cr.  L.J.  578 
=  2  Ind.  Cas.  357. 

(2)— Ss.  92  (3),  (4),  \m—Act  of  building  loith- 
out  permission  not  punishable  —  Absence  of  any 
notice  to  the  accused  regarding  his  breach  of  law 
or  bye-law  —  Appeal— Continuing  breach. — 
Maung  Po  Tok  was  prosecuted  under  s.  180  of 
the  Burma  Municipal  Act  under  the  following 
circumstances.  He  applied  for  permission  to 
erect  a  ziiyat  putting  in  plans,  which  were  ap- 
proved of  by  the  Municipal  Committee,  Bassein. 
He  then  erected  the  zayat  in  contravention  of 
the  plans,  for  he  proceeded  to  erect  a  portico. 
Complaint  was  made  and  he  was  ordered  by 
written  notice  to  stop  going  on  with  the 
erection  of  the  portico.  After  that  Po  Tok 
asked  that  the  portico  be  allowed  to  stand,  but 
the  President  of  the  Committee  rejected  tha 
request  and  ordered  Po  Tok's  prosecution  for 
building  contrary  to  the  plan.  The  Magistrate 
found  that  he  did  not  stop  when  ordered  to 
do  so  and  that  no  notice  appeared  to  have 
been  issued  requiring  him  to  pull  down  or 
dismantle  the  extension.  Ha  found  that  Po 
Tok  had  departed  from  the  sanctioned  plan 
without  permission  and  that  he  had  erected, 
or  began  to  erect,  in  contravention  of  the 
bye-laws,  the  portico.  He  found  him  guilty 
of  a  breach,  in  contravention  of  s.  92  (3)  (4) 
of  the  Municipal  Act  and  bye-laws  framed 
under  the  Act,  and  directed  that  he  pay  a 
fine  of  Ks.  50,  and  in  case  of  a  continuing 
breach  a  further  fine  of  Rs.  5  a  day  foe 
every  day  in  which  the  erection  continued 
to  exist  after  seven  days  from  the  25th  May. 
Maung  Po  Tok  then  applied  for  revision  of 
this  order  to  the  Sessions  Judge  who  referred 
the  case  to  the  Chief  Court  :  Held,  that, 
although  at  first  sight  the  order  of  the  Magis- 
trate might  seem  to  be  more  than  an  order  of 
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4. — Burma  Acts — continued. 

Act  III  of  1898  (Municipality)— coniinwed. 

fine  of  Rs.  50  only  and,  therefore,  appealable, 
but  that,  lookino  at  the  facts,  there  was  no 
continuing  breach  of  any  notice  issued  by  the 
Municipality,  as  no  notioa  was  proved  to  have 
been  issued  under  s.  92  (3)  or  (4)  requiring  the 
portico  to  be  altered  or  demolished;  that,  there- 
fore, that  portion  of  the  order  seemed  to  be 
meaningless  and  inoperative  and  appeared  to  be 
only  for  R^.  50  and  was  thus  not  appealable. 
8.  180  makes  punishable  the  disobedience  of 
a  bye-law  or  any  lawful  direction  given  by  the 
Committee  by  public  notice  under  the  powers 
conferred  upon  it  by  Chap.  VI,  or  any  notice  in 
writing  lawfully  issued  by  it  under  the  powers 
30  conferred,  or  failure  to  comply  with  the  con- 
ditions subject  to  which  any  permission  is  given 
by  the  Committee  under  those  powers.  Au 
erection  in  contravention  of  plans  is  not  in 
itself  or  by  itself  alone  punishable,  as  there  is 
DO  bye-law  rendering  punishable  the  mere 
erection  of  a  building  in  contravention  of  a 
plan.  Emperor  v.  Maung  Po  Tok,  8  Ind. 
Gas.  983  =  11  Cr.  L  J.  745. 

{3)-S.  91  (2)— See  Bur.  Act  V  of  1880, 
BS.  2,  17,  18,  4  L.B.R.  153  =  7  Cr.L.J.  462. 

(4) — Ss.  99,  100  and  \M— Points  to  he  proved 
by  prosecution. — In  a  prosecution  under  ss.  99, 
100  and  154,  Burma  Municipal  Act,  for 
slaughtering  an  animal  within  the  limits  of  a 
Municipality  in  a  place  not  licensed  for  that 
purpose,  the  prosecution  must  prove  not  only 
that  the  animal  was  slaughtered  in  such  a 
place,  but  it  was  slaughtered  for  the  sale  of  its 
flesh.      ALLY     HOSSAIN     V.    KING-EMPEROR, 

U.B.B.  1904,  2ad  Quartet',  Municipal  1. 

(5)— S.  100 -See  No.  4,  sitpra. 

(6)— S.  121 — Scope  of  section. — This  section 
empowers  the  Committee  to  require  an  owner 
to  allow  the  servants  of  the  Committee  reason- 
able access  to,  or  passage  over,  his  land  for 
scavenging  purposes,  whether  these  purposes 
concern  the  land  in  question  or  other  land. 
Mapara  v.  Municipal  Committee  op 
Mandalay,  U.B.R,  1897—1901,  230. 

(7)  — Ss,  130,  147  and  \80~Premises unfit  for 
human  habitation — Notice  by  Municipal  Com- 
viitlee  prohibiting  use  of  premises  until  further 
orders —  Renting  of  premises  —  Prosecution — 
Legality  of  order  of  Municipal  Committee — 
"  Called  in  question"  —  Ultra  vires — Magis- 
trate not  Mionicipal  Committee  to  decide  if 
premises  fit  for  habitation."' — An  owner  of  a 
building  was  required  by  the  Rangoon  Munici- 
pal Committee  under  s.  130  of  the  Burma 
Municipal  Act  to  refrain  from  using  it  as  it  was 
unfit  for  human  habitation  in  consequence  of 
its  insanitary  condition,  until  the  Committee 
should  be  satisfied  that  the  said  premises  bad 
been  rendered  fit  for  such  use.  Tbe  owner 
carried  out  some  repairs  and  reported  that  the 
house  had  been  thoroughly  cleaned  and  painted 
and  was  open  to  inspection.  The  Health 
Officer  replied  that  something  further  was  re- 
quired to  make  the  building  sanitary   but  the 
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owner  let  the  house  to  a  tenant.  He  was  pro- 
secuted under  s.  180  of  the  Burma  Municipal 
Act  for  disobedience  of  tbe  notice  and  was 
convicted,  the  Magistrate  holding  that  s.  147 
enacts  that  no  order  made  under  s.  130  should 
be  liable  to  be  called  in  question  otherwise 
than  by  an  appeal  to  the  Commissioner  under 
s.  147.  Held,  that  the  words  "  no  such  order 
shall  be  liable  to  be  called  in  question  otherwise 
than  by  such  appeal  "  in  s.  147  of  tbe  Act 
should  not  be  interpreted  as  preventing  an 
accused  person  from  challenging  the  order  as 
ultra  vires  by  way  of  defence  to  a  criminal 
charge :  held,  also,  reversing  the  consiction  and 
sentence  that  the  portion  of  the  Committee's 
order  prohibiting  tbe  use  of  the  house  "  until 
such  time  as  the  said  Committee  is  satisfied  &c," 
was  ultra  vires,  S.  130  did  not  make  the  Com- 
mittee the  judge  of  the  question  whether  the 
house  had  been  made  fit  for  habitation.  It 
was  a  question  of  fact  to  be  decided  by  the 
Magistriite  if  tbe  Committee  saw  fit  to  prose- 
cute. Bretto.  J.F.  v.  RANGOONMU-NICIPAD 
Committee,  4  L.B.R.  144  =  14  Bur.  L.R.  12S 
=  7Cr.  L  J.  441. 

(8)— Ss.  133  [\)  and  \m  — Construction  of  term 
"wood."—S.  133  (1)  of  the  Act  prohibiis  the 
storage  for  trade  purposes  of  wood  in  an  infl  im- 
mable  condition,  and  it  is  immaterial  whether 
it  is  in  a  manufactured  or  unmanufactured 
shape.  NAGORE  Mbera  v.  RANGOON  MUNI- 
CIPALITY, 2  L.B.R.  70. 

(9)—Bye  laiv  (2)  under  s.  142  (e),  s  180— Un- 
licensed pawn-broker-  Definition  of  paivnbroker 
—  Indian  Contract  Act,  Ch  IX. —  The  mere 
taking  of  goods  as  security  for  money  lent 
would  not  make  the  lender  a  pawn-broker.  To 
show  that  a  person  comes  within  the  definition 
of  pawn-broker,  it  must  be  proved  that  he 
carries  on  the  business  of  lending  money  on  the 
security  of  goods  pledged  to  him,  and  that  he 
holds  himself  out  to  lend  money  on  such 
security  and  is  in  the  habit  of  doing  so. 
Where  a  person  took  goods  in  pawn  for  two 
loans  of  Rs.  20  and  Rs.  10  and  tock  also  an 
"  on  demand  note  "  for  the  loan  of  Rs.  20,  but 
not  for  that  of  Rs.  10,  which  was  explained  by 
the  fact  that  he  was  not  in  the  habit  of  taking 
such',  a  receipt  for  loans  of  less  than  Rs.  20 
when  property  was  kept  with  him  as  collateral 
security,  held,  that  the  fact  that  the  accused 
belonged  to  the  Chotty  community,  who  carry 
on  the  business  of  money-lenders  and  hold 
themselves  out  as  such,  and  also  the  admission 
of  the  accused,  made  the  accused  a  pawn- 
broker, and,  as  such,  he  was  guilty  of  an  oSence 
punishable  under  s.  180  of  the  Burma  Munici- 
pal Act,  in  not  having  obtained  a  license  from 
the  Municipal  authorities.  In  India,  the 
English  Law  on  the  subject  of  pawning  and 
pawn-brokers  is  not  applicable.  But  Ch.  IX  of 
the  Indian  Contract  Act  is  tbe  law  in  force  in 
India.  According  to  Indian  Law,  there  can  be 
a  taking  in  pawn  even  though  no  fixed  time  be 
agreed  on  for  repayment  of  the  loan,  on  account 
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of  which  goods  are  deposited  as  security.  KlNG- 
EilPEROR  V.    KANNAPPA  CHETTY,   4    L.B.R. 

8  =  6  Cr.  L.J.  118. 

(10)— Ss.  142  (f),  180— "Market,"  test  o/.— 
The  test  to  find  whether  a  market  has  been 
established  without  sanetion  in  contravention 
of  the  bye-law  is  whether  the  use  of  the  place 
coDSlituted  a  disturbance  of  market  rights. 
When  a  zayat  is  partitioned  cfi  into  stalls,  and 
the  public  are  allowed  to  come  there,  and 
occupy  stalls  for  daily  fees  for  the  purpose  of 
sale  of  goods,  that  constitutes  a  disturbance  of 
the  market  rights  of  the  Municipality.  It  does 
not  matter  whether  the  number  of  sellers  is 
three  or  thirty.  If  three  can  do  so  without 
question,  there  is  no  reason  why  thirty  should 
not  do  the  same.  The  only  difference  is  that 
the  disturbance  of  market  rights  is  more  appa- 
rent in  one  case  than  in  the  other.  KlNG- 
EMPEROR  V.  Nga  Ba,  1  U  BR.  1902—1903, 
Municipal,  1.  (11  B.  lOtJ,  F ) 

(11)— Ss.  U2  (d),  180.  202,  Bye-laws,  19,  20 
framed  thereunder — Ultra  vires — Punishment 
for  breach  of  bye-law  No.  19 -Notice  must  re- 
quire alterations  that  are  reasonable  and 
possible, — Clause  (e)  of  by-law  19  framed  by  the 
Rangoon  Municipality  requiring  the  owners  of 
lodging  houses  "to  make  such  alterations  in 
the  construction  and  in  the  sanitary  appliances 
and  water  supply  cf  the  building  as  may  seem 
necessary  for  keeping  the  building  in  a  whole- 
some condition"  is  not  ultra  vires,  as  the 
framing  of  such  a  clause  is  authorized  by  sub-cl. 
(iii)  of  s.  142  (d),  which  mentions  one  of  the 
objects  of  such  bye-laws  to  be  to  promote  clean- 
liness ar.d  ventilation  iu  lodging  houses,  and 
rules  for  promoting  ventilation  must  by  their 
nature  provide  for  the  necessary  structural  alter- 
ations when  the  purposes  cf  the  bye  law  cannot 
be  attained  without  them.  A  notice  to  ba  valid 
must  be  reasonable  and  possible  to  comply 
with.  It  is  not  reasooabie  to  require  a  house 
owner  to  remove  the  latrines  to  a  site  outside 
and  quite  separate  from  the  main  builaing  when 
no  such  site  is  available,  nor  to  require  bim  to 
close  the  latrines  without,  the  provision  of  any 
others.  Partial  Maistry  v.  Emperor.  14 
Cr.  LJ.  484  =  20  Ind.  Cas- 740  =  6  Bur  L.T. 
138. 

(12)— 8.  147— See  No.  7,  supra. 
(13)- S.  154— See  No.  4,  supra. 
(14)— S.  160— See  No.  8,  supra. 

(15)— S.  162- B —  "  Driving  a  vehicle"  — 
Eidiv.g  a  bicycle — "  Vehicle"  ~"  Driving  " —&. 
man  riding  a  bicycle  may  properly  be  sail  to 
drive  a  vehicle  within  the  meaning  of  s  162-B 
of  the  Municipal  Act,  and  he  is  guilty  of  the 
offence  of  "  driving  a  vehicle  after  dark  without 
lamps  "  when  he  is  found  riding  his  bicycle 
without  alight  after  dark.  The  word  'vehicle^ 
includes  a  bicycle  driven  by  human  energy  ; 
the  word  'drives^  includes  application  of  human 
energv  to  the  pedals  of  a  bicycle.  ElIPEROR 
V.  NGA  ThaZan.  12Cr.  L  J.  573  =  12  Ind. 
Cas.  837  =  4  Bur.  L.T.  134. 


4.— Burma  Acis— continued. 

Act  III  of  1898  {liamcipa,\ity )•— concluded. 

(16)— S.  163— Me»-e  letting  off  a  fire-balloon, 
whtther  an  offence, — The  letting  cfi  a  fire- 
balloon  within  a  municipal  town  is  not  of  itself 
an  ofience,  as  s.  163  of  the  Municipal  Act 
merely  requires  that  the  consent  of  certain 
officers  shall  be  obtained  previous  to  doing  so, 
showing  that  the  act  in  itself,  under  permission, 
is  not  a  dangerous  one.  The  mere  letting  off 
of  a  fire-balloon,  therefore,  in  the  absence  of 
proof  of  rashness  or  negligence  cannot  be  a 
ground  of  conviction.  QueeN-EMPRESS  v. 
Nga  BO  GALE,  L.B.R.  1893—1900,  628. 

(17) — S.  180 — Disobedience  to  notice. — In 
prosecutions  under  s.  180,  for  disobedience  to  a 
notice  issued  under  s.  114,  legal  evidence  of  the 
terms  of  the  notice  and  of  the  period  allowed 
by  the  notice  lor  complying  with  it  ought  to  ba 
given.  A  Magistrate  ordering  a  person  to  obey 
a  notice  issued  by  the  Municipality  under  s.  114 
acts  ultra  vhes.  Kikg-EmPEROR  v.  ABDUL 
Gam  Naikwaya,  l  U  B.R.  1902— lb03, 
Municipal,  3. 

(18)— S.  180— See  Nos,  1,2, 7, 9. 10, 11.  suj,ra. 

(19)— Ss.  180  (1),  195— ProsecMiion  for  not 
obeying  oraer  of  Municipality — Conviction — 
Fine^  for  a  contingent  offence. — Degality. — In 
convicting  a  person  under  s.  180  (1)  of  the  Act 
foe  not  obeying  an  order  of  the  Municipal 
Committee  to  vacate  his  house  in  forty-eight 
hours,  the  Magistrate  ordered  the  accused  to 
vac.ita  the  house  in  five  days,  failing  which  to 
pay  a  fine  of  Rs.  5  for  every  day  of  non-com- 
pliance. Etld,  (1)  the  Magistrate  had  no 
authority  to  extend  the  time  granted  by  the 
Municipality,  and  to  give  five  days'  time  for 
the  accused  to  vacate.  (2)  He  had  no  authority 
to  inflict  a  fiue  contingent  on  future  events.  If 
the  disobedience  continued,  a  fresh  prosecution 
might  be  instiiuted,  and,  if  convic'ed  in  such 
prcsecuiion,  the  Magistrate  could  ioflict  a  fins 
not  exceeding  Rs.  5  for  every  day  of  disobedience. 
KING  EMPEROR  V.  Po  Nan.  4  L.B.R,  44  =  6 
Cr  L  J.  281.  [ft  ,  8  Cr.  L.J.  605  =  14  Bur.  L. 
R   250  =  4  L.B.R.  SOO.] 

(20) — S.  195 — Prcsecuiions  when  ZtgfaL— No 
Court  can  tttke  cogniz*nce  of  any  ofience  punish- 
able under  the  Act  except  on  the  complaint  of 
a  person  authorised  by  the  Committee.  KING- 
EMPEROR  V.  ABDUL  MAWZIT,  2  L.B.R    124. 

(21)— 8.  195— See  No.  19,  supra. 

(22)— S.  202 -See  No.  11.  supra. 

Act  I  of  1899  (Gambling). 

[Ss  6,  8.  9,  12,  14.  AM.,  BUR.  ACT  I  OF 
1905  ] 

(1) — Abuse  to  which  it  may  he  put — Care  re- 
quired of  Magistrates  in  administering  it. — 
There  is  great  danger  that  the  gambling  law  as 
it  stands  may  be  made  a  means  by  unscrupu- 
lous persons  of  harassing  and  oppressing  persons 
on  charges  of  gambling,  and  Magistrates  should 
be  careful   to  see  that   precautions  are   used  to 
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4.— Burma  Acts — continued. 

Act  I  of  1899  (Ga.m\i\\ng)— continued. 

avoid    unneoesaary    hardship,     and     to    follow 
strictly    the     procedure    laid     down    by    law. 

Queen-Empress  v.  nga  Lu  Gyi,  1  L  B.R. 
49. 

(2)— See  Grim.  Pro.  Code,  1898,  ss.  4  (l)  (b) 
and  190  (1)  (b),  2  L.B.R.  146. 

(3)— S.  3— Ti  Game  —  Raffle.— Thowgh  a 
game  of  Ti  is  not  specifically  defined  in  the  Act, 
a  raffle  game  comes  withiu  the  definition  of 
"  Ti  or  other  game  or  pretended  game  "  of  a 
like  nature  in  s.  3,  sub-s.  (3),  cl.  (b)  of  the 
Act  and  is,  therefore,  equally  punishable  with  a 
game  of  Ti.  Maung  PO  Tha  v.  QueeN- 
Empress,  U.B.R.  1892—1896,  Vol.  I,  112. 

(4) — Ss.  3  (rt),  5,  10 — Arrest  of  gamblers  by 
village-headman  illegal — Coins  not  necessarily 
instruments  of  gaming.— k  village  headman 
not  being  a  police  ofticer  is  not  empowered  to 
arrest  people  whom  he  finds  gambling  in  a 
public  place,  and  it  is  illegal  for  the  police  to 
take  cognizance  of  the  offence  on  the  head- 
man's report.  Coins  are  not  necessarily  instru- 
ments of  gamins,  bat  may  be  so  in  certain 
conditions.  Coins  found  in  the  possession  of  a 
person  arrested  under  s.  5  of  the  Act  are  not 
liable  to  seizure  and  forfeiture  unless  there  is 
evidence  to  show  that  they  were  used  or  intend- 
ed for  the  purpose  of  gaming.  The  fact  that 
the  arrest  is  illegal  does  not  invalidate  a  trial. 
King- Emperor  V  nga  Thu  Daw.  2  L.BR. 
60.  (L  B.R.  1872-189'2,  281,  L.B.R.  1893-1900, 
547,  1  L.B  R.  65,  1  U  B.R.  211,  L.B.R.  1893 
—  1900,  369.  R.).  [R.,  14  Cr.  L.  J.  413  =  20 
Ind.  Gas.  237.] 

(5)— Ss.  3,  6,  1—8.  103  of  the  C'.im.  Pro. 
Code  —  Com^non  gaming  house. — Though  the 
Inspector  of  Police  should  not  have  added  any 
new  items  to  the  list  of  things  seizad  at  a  search 
held  under  s.  103  of  the  Cnm.  Pro.  Code,  held, 
that  his  doing  so  was  not;  a  breach  which  could 
invalidite  the  search.  Tfaouah  the  profits  of 
gambling  were  devoted  to  Club  Premises  and 
not  lor  tha  profit  or  gain  of  tbe  Club,  the 
place  might  still  come  under  the  definition  of 
"common  gaming  house "  under  s.  3  of  the 
Act.  Htaung  v.  King-Emperor,  7  Bui'  L. 
T.  163  =  15  Cr.L.J.  523-=  24  Ind,  Cas.  835. 

(6) — Ss.  3,  7,  11,  ]2 —Common  gaming-house 
— Presumption  on  finding  gaming  instruments. 
— The  definition  of  common  gaming-house  in 
s.  3  of  the  Burma  Gimbling  Act  applies  to 
private  as  well  as  to  public  houses  and  places, 
and  ss.  11  and  12  render  players  in,  and  the 
owners,  occupiers  and  users  of,  common  gaming- 
houses liable  to  punishment.  Where  a  house 
is  entered  and  searched  under  s.  6  of  the  Act, 
and  gaming  instruments  found  therein,  the 
presumption  mentioned  in  s.  7  arises,  although 
there  is  no  proof  of  any  payment  of  commission 
by  the  players  to  the  keeper.  EMPEROR  v. 
PO  YIN,  12  Cr.L.J.  80  =  9  Ind.  Cas.  450. 

(7) — Ss.  3,  7,  12 — "  Common  gaming-house"  — 
Presumption  under  s,  7 — Whether  rebutted  by 


4.  —  Burma  Acts — continned. 

Act  I  of  1899  (Ganabling) — continued. 

Circumstances  —  Revision  —Power  to  interfere 
tvith  sentences  of  persons  who  have  not  appealed. 
— Where  there  is  no  independent  evidence  as  to 
the  actual  taking  of  the  commission  by  the 
accused  and  the  conviction  ot  the  accused  rests 
on  the  bare  presumption  coupled  with  the  dis- 
ooverj  of  the  instruments  of  gaming  under  s.  7 
of  the  Burma  Gambling  Act,  it  is  necessary  to 
consider  very  carefully  whether  the  legal 
presumption  is  rebutted  by  the  circumstarces 
of  the  case  and  by  the  evidence  produced  for 
the  defence.  In  exercise  of  its  revitional  juris- 
diction, the  High  Court  can,  on  the  appeal  of 
one  accu.'-ed,  deal  vviih  the  sentences  passed  on 
the   other  co-accused  who    have  not  appealed. 

T.  R.  s.  Chari  v.  Emperor,  12  Cr.  L  J.  250 
=  10  Ind.  Cas.  792. 

(8) — S.  4 — Game  of  skill. — In  the  games  of 
thonbonpe  or  dominoes,  as  played  in  Burma, 
the  element  of  chance  is  so  subordinated  to  the 
element  of  skill  that  the  g^ime  must  be  looked 
upon  as  a  game  of  the  kind  contemplated  by 
s.  4  of  the  Burma  Gambling  Act,  EMPEROR 
v.  TUN  ZUN,  8  Ind  Cas.  451  =3  Bur.  L.T.  66. 

(9)— Ss.  4,  10,  11  and  12. — Game  o/ gonnyin. 
—  The  game  of  gonnyin  is  one  of  pure  skill  and 
does  not,  theretore,  come  under  the  provisions 
of  the  law  against  public  gaming.  QUEEN- 
Empress  V  Nga  Shwe  Zin,  U.B.R.  1897-- 
1901,  Vol.  I.  209. 

(10) — S.  5~ Gambling  in  a  public  place — 
Power  of  police  to  arrest  without  warrant. — 
The  procedure  of  a  police  officer  in  arresting 
an  accused  without  warrant  on  the  mere  re- 
port of  an  Ayatok  was  held  to  be  illegal.  Under 
s  5  of  the  Gambling  Act,  a  police  officer,  who 
finds  people  gambling  in  a  public  place,  may 
arrest  them  He  has  no  power  to  arrest  with- 
out warrant  people  who  are  reported  to  him  to 
have  so  played,  when  he  himself  has  not  come 
upon  them  in  tbe  act,  CROWN  v.  THA  DUN, 
3  L.B.R.  267. 

(11)— S   5— See  No.  4,  supra. 

(12)  —  Ss  5  and  10 — Power  of  police  officer  to 
arrest. — If  a  police  ofiicer  sees  a  man  gambling 
in  a  place  to  which  the  public  have  access,  he 
himaeli  may  arrest  him  then  and  there,  or,  it 
he  escapes  for  the  time,  subtequeutly.  But  it 
would  not  be  legal  for  a  police  officer,  who 
should  come  upon  a  number  of  persons  gam- 
bling, subsequently  to  arrest  persons  reported  to 
have  been  present  but  whom  he  himself  did 
not  see  or  recognise.  QuEEN-EMPRESS  v. 
Nga  SU,  U.B.R.  1897—1901,  Yol.  I,  211. 

(13) — Ss.  5  and  10 — Gambling  in  licensed 
toddy-shop — Toddy  shop  not  a  public  place. — 
A  licensed  toddy- shop  is  not  a  place  to  which 
the  public  have  access  within  the  meaning  of 
S9.  5  and  10  of  the  Burma  Gambling  Act,  1899. 
Ss.  5  and  10  of  the  Gambling  Act  are  aimed  at 
gambling  in  streets  and  thoroughfares  and  other 
similar  places  to  which  the  public  have  access, 
and  gambling  in  bouses  is  dealt  with  in  other 
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4.~ Burma  /4cls— continued. 

Act  I  of  1899  (Gambling)— contirtMed. 

parts  of  the  Act  and  under  diSerent  conditions. 
AH  KoN  V.  King  Emperor,  2  L.B.R.  19S. 
(4  B.L.R.  99,  L.B  R.  1872—1692,  317,  R.) 
[R  ,  11  Cr.  L.J.  737  =  8  Ind.  Gas.  949  =  3  Eur. 
L.  T.  121,  4  Bur.  L.T.  71  =  10  lud.  Gas.  775.] 

(14) — S  6 — Issue  of  warrant — Further  proce- 
dure.— When  a  warrant  is  issued  under  s.  6  of 
this  Act,  it  should  be  executed  in  accordance 
with  the  provisions  of  that  section.  All  the 
persons  found  in  the  common  gaming-house 
are  not  to  be  indisciiminately  taiitu  into  cus- 
tody and  brought  before  a    Migistrata  for  trial, 

Maung  Po  Tha  v.  Queen-Empress,  U.B.R. 
1892—1896,  Yol.  I,  112. 

(15)— 8.  6— See  No.  5,  swpra, 

(16) — Ss.  6  and  7 — Issue  of  warrant  under 
seciioMS.  — Before  the  presumption  under  s.  7 
can  be  drawn,  it  must  be  shown  that  the  search 
was  made  in  strict  accordance  with  the  provi- 
sions of  s,  6.  The  warrant  must  be  issued 
after  the  information  has  been  recorded,  and 
the  provisions  cf  s.  103,  Grim.  Pro.  Code,  must 
be  observed  in  the  search  Held,  also,  that,  as 
a  matter  of  practice,  the  information  and 
grounds  of  belief  recorded  under  s.  6  should 
always  be  filed  with  the  record  of  the  trial. 
Nga  Pyi  v.  Queen-Empress,  U.B.R.  1897— 
1901,  Vol.  I,   213. 

(17) — Ss.  6  and  7— Lower  Burma  Towns  Act, 
s.  4 — Officer  executing  search  warrant  — Neces- 
sity for  two  resfectable  inhabitants  of  locality  to 
witness  search — Headmtn  of  wards,  whether 
proper  witnesses  —  Cmn.  Pro.  Code  (1698), 
s.  103. — A  house  cannot  be  deemed  to  be  entered 
under  the  provisions  of  s.  6  of  the  Burma 
Gambling  Act,  unless  the  Police  Officer  autho- 
rised by  the  warrant  be  accompanied  by  two 
respectable  inhabitants  of  the  locality  within 
the  meaning  of  s.  103,  Grim.  Pro.  Code.  The 
intention  of  the  Legislature  in  framing  s.  103, 
Grim.  Pro.  Code,  should  be  considered  in  decid- 
ing whether  the  word  "  inhabitants  "  should  be 
taken  in  its  widest  and  ordinary  sense,  or  whe- 
ther it  should  be  restricted  so  as  to  exclude  a 
certain  class  of  "  inhabitants."  The  intention 
of  the  enactment  seems  to  have  been  beyond 
doubt  to  ensure  that  searches  are  conduct- 
ed with  decency  and  in  order,  and  that  no 
wrong-doing,  such  as  the  planting  of  articles 
by  the  Police  in  the  house  searched,  should 
take  place.  The  regularity  and  proper  conduct 
of  tha  search  was  ta  be  secured  by  two  or  more 
witnesses,  and,  this  being  so,  it  seems  to  be 
obvious  that  the  intention  was  that  only  those 
should  be  chosen  as  witnesses,  who  can  be 
reasonably  relied  on  to  secure  the  desired  re- 
sult, and  whose  trustworthiness  and  ability 
towards  the  carrying  out  of  the  particular  duty 
required  of  them,  can  be  felt.  The  intention, 
therefore,  was  to  exclude  from  the  category  of 
inhabitants,  those  in  whom  confidence  could 
not  be  felt  and  those  against  whom  a  reason- 
able suspicion  arises  that  they  may  not  carry  out 
the  duty  required  of  them.    Headmen  of  wards 


4,— Burma  Act's— continued. 

Act  I  of  1899  {Qa,mhliag)  —continued . 

in  the  City  of  Rangoon  are  appointed  by  the 
Commissioner  of  Police,  and  it  has  become  the 
practice  to  constantly  use  them  as  witnesses  of 
searches.  They  further  have  certain  police 
duties  to  do.  They  may  be  good  and  respect- 
able men,  but,  under  the  circumstances,  it  would 
be  dangerous  to  hold  that  they  are  of  the  class 
of  those  whom  the  law  intended  to  be  called  as 
witnesses  of  searches,  While  they  have  police 
duties,  are  constantly  called  on  to  attend  search- 
es, and  are  appointed  by  the  police,  there 
cannot  be  that  confidence  in  their  doing  the 
duty  required  of  them  which  there  ought  to  be, 
and  they  belong  to  that  class  which  the  law 
never  intended  witnesses  to  be  chosen  from. 
The  house,  entered  in  the  present  ease,  there- 
fore, was  not  entered  under  the  provisions  of  s.  6 
of  the  Burma  Gambling  Act  and  the  presump- 
tion   un^ier  s.   7  of  the    Act    cannot    b-^    drawn, 

King-Emperor  v.  Kwb  Han.  14  Bur.  L.R. 
81  =  4  L.B.R.  213  =  7  Cr.  L  J.  479. 

(181— Ss.  6  and  1—Crim.  Pro.  Code  (1898), 
ss.  102  and  10^  —  Presumption  from  discovery  of 
instruments  for  gaming  —  Common  gaming- 
house— List  of  thbigs  seized  in  search. — Tbe  ac- 
cused were  convicted  under  the  Gambling  Act, 
some  under  s.  11  for  being  present  in  a  common 
gambling  house  for  the  purpose  of  gaming,  and 
others  tinder  s.  12  for  keeping  a  common  gam- 
ing house.  When  a  house,  entered  under  the 
provisions  of  s.  6  of  the  Act,  is  found  to  con- 
tain any  instruments  of  gaming,  the  presump- 
tion under  s.  7  is  that  such  house  is  a  common 
gaming  house  and  that  the  persons  found  there- 
in were  then  present  for  the  purpose  of  gaming. 
Under  s.  6,  the  search  must  be  made  in  accord- 
ance with  the  provisions  of  ss.  102  and  103  of 
the  Grim.  Pro.  Code.  Under  s  103  of  the 
Code,  unless  the  list  of  the  things  seized  is 
signed  by  the  witnesses  mentioned  in  the  section, 
the  search  would  not  be  legal.  In  the  present 
case,  a  list  was  made  upon  three  separate  sheets 
of  paper,  the  first  of  which  was  signed  by  the 
witnesses,  while  the  rest  were  not  signed.  The 
first  sheet  did  not  contain  any  instruments  of 
gaming.  The  search  being  thus  illegal,  the 
presumption  under  s.  7  does  not  arise  and  the 
convictions  must  be  set  aside.  ANA  DEWA 
Sing  v.  King  Emperor,  4  L.B.R.  134  =  7  Cr. 
L  J.  411. 

(19)— Ss.  6  and  7 — Search — Presumption — 
Article- liable  to  seizure. — In  cases  under  ss.  11 
and  12,  Gambling  Act,  it  is  only  when  the 
provisions  cf  s.  6  are  strictly  followed  that  the 
presumption  under  s.  7  arises.  The  record 
containing  tbe  information  received  and  the 
grounds  of  belief  prepared  under  s.  6,  Gambling 
Act,  must  form  part  of  the  trial  record.  Only 
articles  specified  in  s.  6  can  be  seized  in 
execution  of  a  warrant  under  that  section, 
CROWN  V.  TUN  Wa,  1  L.B.R.  289. 

(20)  — Ss.  6  and  7 — House  irregularly  entered. 
— The  provisions  of  sub-s.  1  of  s.  6  of  the 
Burma  Gambling  Act  are  all  important,  and, 
unless  those  provisions  are  strictly  carried  out, 
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a  bouse  or  place  cannot  be  said  to  have  been 
entered  under  the  provisions  of  that  section, 
and  consequently  the  presumption  specified  in 
s.  7  cannot  be  made.  A  Slagistrate  or  District 
Superintendent  of  Police,  before  he  can  issue  a 
search-warrant,  is  required  (1)  to  himself  record 
in  writing  the  substance  of  the  information  he 
has  received,  and  (2)  to  record  the  grounds  of 
his    belief    that    the   information    is    credible. 

Crown  v.  Majun,  l  L.B.R,  120. 

(21)-Ss.  6,  7— SesCRIM.  PRO.  CODE,  1898. 
88.  102,  lOy,  3  L.B.R.  229  =  4   Cr.  L.J.  390. 

(22)— Ss.  6,  7,  U—Crim.  Pro.  Code,  ss.  103, 
342 — Search — Respectable  persons  in  the  loca- 
lity—Stress on  the  words  'respectable'  and  not  on 
'locali'y'  —  Presumption  under  s.  7  of  the  Burma 
Gambling  Act  not  optional — Duly  of  Magistrate 
tosifi  correctness  of  information  on  which  they 
are  asked  to  act  under  s-  6. — The  object  of 
8.  103  of  the  Grim.  Pro.  Code,  in  requiring  that 
respectable  inhabitants  of  the  "locality"  should 
be  called  to  witness  the  search,  is  to  ensure 
that  false  evidence  may  not  be  fabricated.  The 
important  point  is  that  the  men  called  in 
should  be  persoDS  of  some  standing,  whose 
word  can  be  believed,  not  that  they  should  be 
persons  living  within  a  stone's  throw  of  the 
house  which  is  to  be  searched  ;  the  stress  is  on 
the  word  "  respectable  "  and  not  on  the  word 
"  locality.  "  Therefore,  for  the  purposes  of 
a.  108,  a  person  living  in  a  quarter  within 
bail  of  the  place  to  be  searched  miy  reason- 
ably be  regarded  as  an  inhabitant  of  the 
locality,  even  if  a  rivet  flows  between.  The 
presumption  under  s.  7  of  the  Gambling  Act  is 
not  optional  for  the  Magistrate  to  make.  He  is 
bound  to  presume  that  the  house  was  a  common 
gaming  house  until  the  contrary  is  proved. 
The  house  of  the  first  respondent.  Sit  Nyein, 
in  an  outlying  part  of  the  Wakema  Munici- 
pality, was  entered  by  two  Magistrates,  who 
found  a  gambling  ring  of  about  twenty  persons. 
The  ring  broke  up  and  the  gamblers  fled,  but 
the  Miigistrates  and  their  companions  managed 
to  arrest  nine  of  them.  Three  packs  of  cards 
and  Rs.  25  in  cash  were  found  in  the  gambling 
ring.  Held,  that  the  presumption  described 
in  s.  7  of  the  Gambling  Act  arose  in  the  case, 
and  unless  the  accused  proved  that  the  house  was 
not  a  common  gaming  house  the  described 
Magistrate  was  bound  to  convict.  The  provisions 
of  ss.  6  and  7  of  the  Burma  Gambling  Act  may 
cause  great  hardship,  if  the  Magistrate,  who 
issues  the  warrant,  himself  makes  a  raid  and 
does  so  without  good  reason  for  believing  that 
house  to  be  entered  is  a  common  gaming  house. 
It  behoves  Magistrates  to  sift  information  most 
carefully  before  acting  under  s.  6,  the  efiect  of 
which  is  to  throw  on  the  accused  the  burden  of 
proving  that  the  house  which  is  raided  is  not  a 
common  gaming  house.  Two  respondents, 
denied  the  oSence  charged  against  them  under 
8.  11  of  the  Gambling  Act.  Held,  that  it  was 
the  duty  of  the  Magistrate  at  the  close  of  the 
prosecution   to  examine   those   persons   under 
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8.  342  of  the  Crim.  Pro.  Code,  and  to  call  upon 
them  for  their  defence  ;  that,  as  those  require- 
ments were  disregarded,  those  accused  could  not 
be  said  to  have  had  a  fair  trial  :  Held,  there- 
fore, that,  80  far  as  these  respondents  were 
concerned,  the  order  of  the  Sessions  Court, 
which  set  aside  their  convictions,  would  stand. 
Emperor  v.  Sit  Nyein,  8  Ind.  Cas.  988  =  11 
Gr.  L.J.  746. 

(23)— Ss.  6  and  8— Gamblir.g— Evidence  of 
accomplice — House  not  searched— Crim.  Pro. 
Code  (1898),  s.  337.— S.  8 of  the  Gambling  Act 
does  not  enable  a  Magistrate  to  call  on  an  ac- 
cused person  to  give  evidence  in  the  case  of  a 
house  not  entered  under  the  provisions  of  s.  6 
of  that  Act,  and  s.  337.  Crim.  Pro.  Code,  does 
not  apply  to  such  cases.  QuEEN-EMPRESS  v. 
NGA  POSIN,  1  L.B.R.  62. 

(24)— Ss.  6,  8  ay^d  Q— Evidence  of  arrested 
per somohen— admissible  Certificate  of  indemnity 
to  be  given — Scope  of  S7ich  certificate.  —  If  the 
evidence  of  a  person  arrested  under  s.  6 
of  the  Act  is  to  be  taken,  he  should  be  examined 
as  a  witness  in  accordance  with  the  provisions 
of  s.  8  of  this  Act,  and  not  otherwise.  The 
person  so  examined  should,  under  s.  9  of  the 
Act,  be  given  a  certificate  absolutely  freeing 
him  from  all  prosecutions  under  the  Act  for 
anything  done  before  that  time  in  respectof  the 
game  under  pnquirv.  NGA  Nge  v.  QUEBN- 
Empress,  UB.R.  1892-1896,  Vol.  I,  115. 

(25)— Ss.  6,  10  (a).  15  (2),  3  {a)— Gambling 
in  public  streets — Warrant  to  tvhom  to  be 
directed  and  m  luhat  cases — Coins,  tvhether 
instruments  of  gaming— Retvards. — It  is  only 
with  regard  to  common  gaming  houses  that  it 
is  now  necessary  for  a  Magistrate  to  direct  his 
warrant  to  a  police  ofi&cer  not  below  a  certain 
rank.  In  cases  coming  under  s.  10,  he  is  not  so 
restricted,  and  the  provisions  of  s.  77,  Crim. 
Pro.  Code,  will  apply.  It  is  not  generally 
advisable  to  issue  warrants  to  an  informer  for 
execution.  Coins  are  now  instruments  of 
gaming  under  s,  3  (a)  and  under  s.  15  (2)  ;  they 
can  be  seized  and  forfeited,  even  in  prosecutions 
under  s.  10  (a).  Rewards  can  now  be  paid  to 
any  person  who  contributes  to  a  conviction. 
Queen-Empress  v.  NGA  Po  Nyun,  L.B.R. 
1893—1900,  547. 

(26)— Ss-  fi,  11  and  12- Warrant  to  be  on 
record — Their  provisions  to  be  strictly  folloived. 
— The  warrant  issued  under  s.  6  of  this  Act 
should  be  on  the  record  as  a  documentary 
exhibit  (vide  Circular  No.  6,  Criminal,  7  (6)  of 
1893).  The  procedure  laid  down  for  the  trial 
of  oSencas  under  this  Act  should  be  -strictly 
followed.  The  proceedings,  as  in  the  trial  of 
summons-cases,  should  begin  with  the  state- 
ments of  the  particulars  of  the  complaint  to 
the  accused  and  the  defence  should  come  in 
after  the  evidence  for  the  prosecution-  QUEEN- 
Bmprbss  v.  NGA  PO  KIN.  U  B.R  1892—1896, 
Yol.  I,  114. 
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(27) — Ss.  6,  11,  12  and  \b— Seizure  of  moneys 
in  common  gaming  house, — There  is  no  provi- 
sion in  the  Burma  Gambling  Act,  empowering 
any  person  to  seize  moneys  found  in  a  common 
gaming  house  which  is  not  entered  under  the 
provisions  of  s.  6,  nor  authorising  a  Magistrate 
to  order  that  moneys  so  seized  be  forfeited.  In 
this  case,  both  the  seizure  of  moneys  and  the 
order  directing  it  to  be  forfeited  being  illegal, 
the  Chief  Court  set  aside  the  order  and  directed 
the  refund  of  the  moneys.  PO  HLA  v.  KlNG- 
Emperor,  i  L.B.R.  227  =  7  Cr.L.J.  488.  (3  L, 
B.R.  229,  it.) 

(28) — Ss.  6  and  14 — "  Report  "  meaning  of, — 
The  expression  "  report  or  information  "  in  s.  14 
of  the  Gambling  Act  has  a  very  wide  signifi- 
cance, and  any  report  of  a  police  officer  is  includ- 
ed in  the  term  "report,"  as  used  in  that  section. 
Paung  Nga  v.  King-Emperor,  2  L.B.R.  212. 
(2  L  B.R.  146,  a.) 

(29)— Ss.  G  {sub-ss.  3  and  4)  and  14— 
Search  in  common  gaming  house — Procedure. — 
A  District  Superintendent  of  Police  making  a 
search  on  his  own  initiative,  under  s.  6  (1)  of 
the  Act,  should  comply  with  the  provisions  of 
s.  6  (4),  in  the  same  way  as  if  he  wrere  making 
the  search  under  a  warrant.  He  has  no  autho- 
rity to  release  the  accused  on  bail.  The  pre- 
sumption utider  s.  7  does  not  arise  if  the  provi- 
sions ot  s  G  (3)  are  not  comnlied  with.  KlNG- 
Emperor  v.  MauNG  ChO,'  2  L.B.R.  43.  [/?,, 
14  Bur.  L.R.  81  =  7  Cr.  L.  J.  479  =  4  L.B.R. 
213.] 

(30)— S.  l—Crim.  Pro.  Code,  s.  i03— Search 
—  Ward  htaaman  and  Block-elders  not  qualified 
tobewitmssts  of  seat ch. — By  the  Full  Bench 
(Ormond,  J,,  dissennng). — The  words  "  respect- 
able inhabitants  "  in  s.  103  of  the  Crim.  Pro. 
Code,  should  not  be  construed  to  include  ward- 
headman  and  block-elders  who  are  appointed  by 
the  Deputy  (>ommissioner  (4  L.B.R.  213,  14 
Bur  L.R.  81,  7  Cr.  L.J.  479,  F.)-Per  Twomey, 
J.  — "  Re.^peccability  "  in  this  context  means 
much  the  same  thing  as  the  impartiality, 
presumption  being  that  all  respectable  people 
are  prima  facie  impartial.  There  is  no  suffici- 
ent reason  for  holding  that  ward-headmen  as 
a  class  should  not  be  regarded  as  impartial. 
The  genesis  of  the  presumpti.  n  under  s.  7  of 
the  Gambling  Act  is  traceable  not  to  the 
respectability  or  impartiality  ofi  the  persons 
who  witnessed  the  search,  but  to  the  sufficiency 
of  the  grounds  on  which  the  warrant  was  issued 
under  s.  6  coupled  with  the  finding  of  cards  or 
other  instruments  of  gaming  in  the  place 
searched  (U.B.R.  1908,  Gamb.  1  ;  8  Cr.  L..J. 
413,  F.)  Ptr  Harinoll,  /.—As  the  duties  of  the 
ward  headmen  and  block-elders  appointed  under 
the  Lower  Burma  Towns  Act,  1892,  or  the 
Burma  Towns  Act,  1907,  include  duties  which 
relate  to  the  prevention  of  certain  ofiences  and 
the  discovery  of  crime,  and  as  it  is  part  of  their 
duty  to  assist  all  Officers  of  the  Government  in 
the  execution   of  their  public  duties,  they  are 
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not  such  persons  as  the  Legislature  contem- 
plated should  be  called  as  witnesses  within  tha 
meaning  of  s.  103  (1)  of  the  Code  of  Criminal 
Procedure.  Per  Fox,  CJ. — The  ward-headmen 
and  the  block-elders,  although  appointed  by  a 
Deputy  Commissioner,  having  the  same  duties 
to  perform  as  wardmen  appointed  by  the  com- 
missioner of  Police,  Rangoon,  are  not  qualified 
witnesses  to  the  search  under  s.  103  of  the 
Code,  which  applies  whatever  the  cfieuce  may 
be  and  is  not  confined  to  searches  under  the 
Gambling  Act.  Per  Orinond,  J.  —  The  witnesses 
to  a  search  should  not  be  policemen,  but  there 
is  no  necessity  to  further  limit  the  words 
"  respectable  inhabitants."  Ward-headmen  and 
block-elders  are  not  policemen.  The  appoint- 
ment or  selection  of  the  witnesses  rests  with 
the  officer  or  person  conducting  the  search  and 
if  the  selection  is  not  bona  fide,  the  Court  will 
have  no  difficulty  in  coming  to  the  conclusion 
that  there  was  no  entry  for  search  within  the 
meaning  of  the  Burma  Gambling  Act  cr  the 
Code.  Emperor  v.  Khan  Haw,  12  Cr.L.J. 
231,F.B.  =  10   Ind.  Gas.  796. 

(31)— S.  7 —  Presumption  —  Witnesses  to 
search — 'Respectable  inhabitants,'  meaning 
of— See  Crim.  Pro.  Code,  1898,  s.  103,  15 
Cr.  L  J.  441-24  Ind.  Gas.  321  =  7  Bur.  L.T. 
143,  F.B. 

(32) -8.  1-See  Nos.  5,  6,  7,  16,  17,  18,  19, 
20,  21,  22,  suvra. 

(33) — S.  8 — Accused  found  in  common  gaming 
house — House  not  entered  without  warrant — 
Accused  persons  made  ivitnesses  —  Procedure 
illegal. — The  procedure  of  a  Magistrate,  in  a 
case  where  the  evidence  ofiered  was  insufficient, 
in  making  two  of  the  accursed  persons  witnesses 
m  the  trial  of  an  ofience  under  s.  10  of  the  Act, 
on  the  application  of  the  police,  was  held  to  be 
illegal.  S.  8  of  the  Gambling  Act  applies  only 
to  Crises  in  which  a  h^use  or  place  has  been 
entered  under  th<^  provisions  of  a.  6,  that  is, 
under  a  warrant  issued  by  a  duly  empowered 
Magistrate  or  by  the  District  Superintendent 
of  Police.  Queen-Empress  v.  Ng^  Saw, 
1  L.B.R.  59.      [Overruled,  2  L.B.R.  146.] 

(34)— S,  8— See  Nos.  23,  54,  supra. 

(35) — S.  9  —Evidence  of  accomplices  absolved 
under  s.  2,  not  invested  with  any  special  value, 
—Though  s.  9  of  the  Gambling  Act  (1  of  1899) 
by  inference  rendfrs  it  admissible  to  examine 
persons  who  are  accomplices  to  the  accused,  it 
does  not  invest  thair  testimony  with  any  special 
value  beyond  that  which  ordinarily  attaches  lo 
the  evidence  of  aoonmplices.  QUEEN-EMPRESS 
V.  NGA  YA  PO,  U.B.R.  1897— 1901,  Yol.  1,224. 

(36)— S.  9— See    No.  24,  supra. 

(37) — S.  10 — Scene  of  offence  to  he  a  "  public 
place." — Setting  birds  or  animals  to  fight  in  a 
cultivated  field  is  no  oSence  under  this  section, 
as  such  a  place  is  a  private  and  not  a  public 
one.  Crim.  Revision  Case  No.  301  of  1829, 
U.B.R.  1892—1896,  Vol.  I,  117. 
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(38)— S.  10— Gambling  in  a  Zayat— Zayat 
is  a  "  place  to  iclnch  the  public  have  access." — 
A  zayat  must  be  regardtd  as  a  "  place  to  which 
the  public  have  access,"  and  persona  lound 
gaming  in  it  are  liable  to  a  prosecution  under 
the  said  section.  QUEEN-EMPRESS  v.  Nga 
SAN  YE,  U.B.R.  1897-1901,  Yol.I,  2l5.  [B\, 
U.B.R.  1897—1901,  Vol.  1,  'il6.J 

(39)— S.  10— iJncoiir aging  by  their  presence — 
Whether  it  is  "aiding  and  abetting"-  Fini 
convtctton — No  maximum  sentence. — Sympathe- 
tic npectators  at  a  cotk  fight,  encouraging  the 
same  by  their  presence,  shouting  and  gesticu- 
lation, can  rightly  be  c  nvicted  of  being  present, 
aiding  and  abetting."  On  a  first  conviction 
under  this  sectiun,  the  appropriate  punishment 
is  a  small  fine  and  not  the  maximum  punish- 
ment provided  for  the  oSence,  unless  there  is 
sufficient  reason  to  satisfy  that  extreme 
severuv.  QUEEN-EMPRESS  v.  NGA  SH\TE 
K\A,  U,B  R.  1892—1896,  Vol.  I,  119. 

(40)— S.  10— Abelmtnt — "  Aiding  and  abet- 
ting."—  Meaning  of  the  words  'aiding  and 
abetting  '  in  the  above  section  do  not  luclude 
those  wbo  are  pret^ent  against  their  will  or  acci- 
dentally or  for  a  legitimate  purpose.  CRIMI- 
NAL Revision  C.^se  no.  82  of  iB92,  U.B.R. 
1892—1896,  Yol.  1,  117. 

(41) — S.  10 — Sentence  of  both  imprisonment 
and  fine,  legality  of. — This  Act  does  not  allow 
a  sentence  ot  both  fine  and  imprisonment  to  be 
imposed  on  an  accused  person.  Either  the  one 
or  the  other  should  be  awarded.  QueEN-EM- 
PRESS  V.  NGA  Fo  Kin,  U.B.R.  1892—1896, 
Yol.  I,  114 ;  Criminal  Revision  Case, 
No.  1357  OF  1892,  U  B.R.  1892-1896,  Vol.  I, 
118.  I 

(42) — S.  10- Setting  cocks  to  fight  in  a  street 
—  Proceedings  ofLegislalure  hot  an  aid  to  inter- 
pret  a  statute.  —  The  mere  act  of  setting  birds 
or  animals  to  fight  in  a  street,  thoroughlare,  ot 
place  to  which  the  public  have  access,  is  an 
offence  under  s.  10  of  the  Burma  Gambling 
Act.  The  section  does  not  rtquue  that  there 
should  be  any  wagering  on  the  result  of  the 
fight.  The  proceeaiDgs  of  the  Lsgislature  to 
wit,  the  statement  of  objects  and  reasons, 
which  resulted  in  the  passing  of  an  Act  cannot 
be  referred  to  as  an  aid  to  the  interpretation  of 
the  Act.  CROWN  V.  NGA  YeiK,  1  L  B.R. 
231.     (22  C.  788,  F) 

(43) — S.  \0— "Place  "meaning  of — First  offence 
— Sentence. — S.  10  of  the  Gambling  Act  is  not 
applicable  to  a  man  who  merely  runs  away  from 
a  gambling  waing.  It  must  be  shown  that  he 
actually  played.  The  alleged  gambling  took 
place  on  a  privately  owned  piece  of  land  on 
which  fruit  trees  were  growing  and  on  which 
land  revenue  was  paid,  but  which  was  unen- 
closed, and  people  could  pass  freely  through 
to  and  Iro.  Held,  that  such  a  place  was  of  the 
same  genus  as  a  street  or  a  thoroughfare  within 
the  meaning  of  s.  10.  A  sentence  of  one  month's 
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imprisonment  for  a  first  offence  was  considered 
excessive  and  altered  to  one  of  Rs  30.;[7..ON 
Ban  V  Emperor,  8  Ind.  Cas.  949  =  11  Cr.  L. 
J.  737.     (2  L.B.R.  195,   1  Cr.  L.J,  461,  E-) 

(44)— S.  10—  Place  to  which  public  have  access 
— Fenced  garden  not  such  a  place. —  "  The 
place  to  which  the  public  have  access  "  in  s.  10 
of  the  Act  must  be  a  place  akin  to  or  of  the 
same  nature  as  a  street  or  a  thoroughfare.  A 
fenced  garden,  which  is  private  property,  cannot 
be  held  to  be  akin  to  or  of  the  same  nature  as 
a  street  or  thoroughfare.  Lu  GALE  v.  EM- 
PEROR, 12  Cr.  L  J.  245=  10  Ind.  Cas.  775.  (2 
L.B.R.  195,  10  Bur.  L.R.  137,  1  Cr.  L.J.  461, 
F.) 

(45)— S.  10— Sffi  GRIM.  PRO.  CODE,  1898, 
SR.  190  (I)  (6)  and  4  (I)  [h),  1  L.B  R.  18. 

(46)  — 8.  10— Powers  of  village  headman- 
Abuse  of  powers— See  PENAL  CODE,  ss.  161, 
384.  14  Cr.  L.J.  413  =  20  Ind.  Cas.  2b7=7  Bur. 
L.T.  92. 

(47)— S.  10-See  Nos.  4,  9,  12,  13  and  25, 
supra. 

(48) — Ss.  10,  li—Gaming  in  Z^yat  in  a 
compound  in  a  monastery  —  Ga,rahhvgiQ  a  zayat 
in  the  compound  of  a  monastery  is  an  offence 
punishable  under  s.  10,  as  the  zoyat  was  a 
place  to  which  the  public  had  access.  KlNG- 
Emperor  v.  NGA  PO  So,  U.B.R  1897—1901, 
Yol.I,216.;U.B,R.l897— 190l,Vol.  I,  215,  F.) 

(49)— Ss.  10,  II,  12— Gambling  in  a  thresh- 
ing-flocr. — Gambling  in  a  threshing  floor  is 
punishable  under  s,  10,  such  place  being  a  place 
to  which  the  public  have  access,  NGA  PO  TUN 
V.  KiNG-EMPEROR,  U.B.R.  1897—1901, 
Yol.  I,  217. 

(50)— Ss.  10,  11  and  12— Card- gambling  and 
cock-fighting  undtv  a  tree  near  a  village — Con- 
duitors  thereof,  nature  of  offence  committed 
by. — Card-gambling  and  cock-fighting  were 
carried  on  by  the  accused  under  a  tree  near  a 
village.  Most  of  them  were  convicted  of  gam- 
bling and  setting  animals  to  fight  in  a  public 
place,  under  s.  10  of  the  Act.  The  others  were 
convicted,  on  the  same  facts,  with  the  additional 
fact  that  they  acted  as  daings  under  s.  12. 
Held,  that  even  if  the  possession  of  cards  could 
convert  the  space  under  the  tree  into  a  com- 
mon gaming-house,  the  possession  of  cocks 
could  not,  because  birds  and  animals  are  not 
mentioned  in  s.  3  (3).  The  Legislature  could 
not  have  intended  that  the  person,  who 
organises(ofiences,  under  cl.  (q)  of  s.  10,  for  his 
own  profit  should  be  punishable  under  s.  12, 
while  a  person,  who  organises  ofiences,  udder 
the  other  clauses  of  s.  10,  is  not  so  punishable. 
Ss.  11  and  12  relate  to  ofiences  committed  in  a 
common  gaming-house,  and  s.  10  to  ofiences 
committed  in  a  public  place.  It  could  not  be 
said  that  the  primary  object  of  the  Legislature 
was  to  make  the  conductor  of  gambling  in  a 
public  place  punishable  under  s.  12.  Therefore, 
the  conviction  under  s.  12   was    altered  to  one 
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under  s.  ]0.  KlNG-EMPEROR  V.  NGA  NET, 
U.B.R.  1905,  Gambling  1  =  2  Cr.L  J.  471.  (U. 
B.R,  1897—1901,  217,  B.)  [F.,  4  L.B.R.  47.] 

(51)— Ss.  10,  11  and  I'i— Gambling  in  a  public 
place,  person  conducting  —DMng — Uonvictiofi  of. 
— If  the  place  of  gaming  was  a  common 
gaminghouse,  the  parsons  who  played  cards  for 
money  in  it  ought  to  have  been  coavicted  under 
s.  11  of  the  Act.  not  under  s.  10.  If  it  was  a 
place  to  which  the  public  have  access,  the  diings 
ought  to  have  been  convicted  under  s.  10. 
KiNG-EMPEKOR  V.  Po  Wa,  4  L.B.R.  47  =  6  Cr. 
L,J.  285 

(52) — S.  W- Gambling— Evidence  of  infor- 
tner —  Necessity  for  corroboration. — Convictions 
for  illegal  gamoliog  cannot  safely  be  had  on  the 
mere  word  of  an  informer,  corrobora'ed  solely 
by  the  bald  statemant.s  of  his  neir  relations  and 
by  no  other  evidence,  direct  or  circumstantial. 
NGA  Vk  Si  v.  Queen-Empress,  U.B.R. 
1897—1901,  Yol.  1,  218. 

(53)— S.  11— See  No3.  6,  9,  22,  26,  27,  48, 
49,  50,  51,  supra. 

(54) — Ss.  11,  12 — Common  gaming-house, 
owner  of,  present  for  gaming — Double  convic- 
tion, illegal. — The  owner  of  a  common  gaming- 
house, who  was  present  for  the  purpose  of 
gaming  and  who  received  a  small  commission, 
is  not  liable  to  a  conviction  under  s.  11,  as  well 
as  under  s.  1-2  of  the  Act.  Double  conviction 
is  illpgal  in  such  case?  CROWN  v  SHWE  PE, 
1  L.B.R.  178,  (1  L.B.R.  33,  F.)  [R.,  7  Or  L.J. 
76  =  4  L.B.R.  104.] 

(55)— Ss.  11  and  12— Indian  Penal  Code,  s.  71 
—House-owner  taking  part  in  the  gambling — 
Double  conviction — Legality  of  the  sentence. — 
The  taking  part  in  the  game  by  the  house-owner 
or  occupant  may  be  and  often  is,  a  part  of  the 
method  of  conducting  orof  assisting  in  conduct- 
ing the  business  of  a  common  gaming  house, 
and  so  it  may  be  a  part  of  the  way  in  which  the 
bouse  is  used  as  a  common  gaming-house  for 
the  profit  or  the  gain  of  the  owner  or  occupier. 
Where  the  Magistrate  found  that  the  accused 
had  used  her  house  as  a  common  gaming  house, 
and,  also,  that  she  had  herself  played  cards  for 
money  in  the  house,  held,  that  s.  71  of  the 
Penal  Code  applied  to  such  a  case,  and  that  the 
accused  was  not  liable  to  be  sentenced  for  an 
oSence  under  s.  II  of  the  Gambling  Act  in 
addition  to  being  sentenced  under  s.  VI.  KlNG- 
Emperor  v.  Ml  THIN,  4  L.B  R.  104  =  7  Cr. 
L.J.  76. 

(56) — Ss.  11  and  12 — Sentence  under  the 
sections — A  sentence  of  imprisonment  in  default 
of  payment  of  a  fine,  under  s.  11  or  12  of  the 
Act,  is  limited  to  one-fourth  of  the  maximum 
term  of  imprisonment  for  the  oSence  QUEEN- 
Empress  v.  Ng.\  Po  Sin,  U.B.R.  1897—1901. 
Vol.  I.  220,  (U.B.R.  1897—1901,  Vol.  I,  221, 
F.) 

(57)— Ss.  11  and  12— See  GRIM.  PRO.  Cqde, 
1898,  ss.  4  and  190.  1  L.B.R.  58. 
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(58; — S.  12,  els.  (a)  and  {d} — Offences  under 
— Punishment. — Offences  under  the  above  two 
clauses  of  this  section  are  distinct  and  may  be 
separately  punished.  QueeN-EmpRESS  v. 
NGA  Ya  Po,  U.B.R.  1897—1901,  Vol.  I,   224. 

(59) — S.  12 — Common  gaming-house — Magis- 
trate, duty  of — Issue  of  process, — A  Magistrate 
ought,  before  issuing  process  under  s.  12, 
Burma  Gambling  Act,  1899,  to  satisfy  himself 
by  evidence  that  a  house  is  used  as  a  common 
gamine-house.  NGA  HINAN  v.  GROWN,  1  L. 
BR.  9?.. 

(60)— S.  12 —  Limit  of  imprisonment  in 
default  of  payment  of  fine — Penal  Code,  s.  65. — 

5.  65,  I  P.O.,  is  intended  to  apply  to  offences 
punishable  with  imprisonment  or  fine,  and 
imprisonment  in  default  of  the  payment  of  a 
fine  under  s.  12  of  Act  I  of  1899  must  be  limited 
to  one-fourth  of  the  maximum  term  of 
imprisonment  awarded  for  the  offence.  QUEEN" 
Empress  v.  nga  Tun  Hla,  U.B  R.  1897— 
1901.  Vol.  1,  221.  See,  also,  QUEEN-EMPRESS 
v.  NGA  Po  Lin,  U.B.R.  1897-1901,  Yol  I, 
220.  (U.B.R.  1892—1996,  Vol.  I,  93,  L  BR. 
1893— 1900,  385,  i^.) 

(61)— S.  12— See  Crim.  PRO.  CODE,  1898, 
s.  656,  U.B.R.  1897—1901,  Vol.  I,  125. 

(62)— S.  12— St'e  Sentence  —  Imprison- 
ment —  Imprisonment  in  default  op 
payment  of  fine,  etc.,  1  l.b.r.  150. 

(63)— S.  12— See  Nos.  6,  7,  9,  26,  27,  49.  50, 
51,  54,  55,  56  and  57,  supra. 

(64)— Ss.  12  and  li— Jurisdiction  of  Magis- 
trate.—Xccotdiop  to  s.  14  ot  the  Gambling  Act 
(I  of  1899).  a  Magistrate  is  precluded  from 
taking  cognizance  of  any  offence  under  s.  12  of 
the  Act  committed  more  than  a  month  before 
the  offence  is  reported  to  bim.QUEEN-EMPRESS 
V.  NGA  YaPo.U  B.R.  1897— 1901,  Yol.  1,224. 

(65)— S.  l^— Stakeholder  in  a  Ti  game — 
Liability.— 'k  stakeholder  in  a  Ti  game  is  liable 
to  be  punished  under  the  provisions  of  s.  13  of 
this  Act.  QUEEN-EMPRESS  v.  NGA  TALOK 
PYU,  U.B  R.  1892—1896,  Yol.  I,  122 

(66) — S.  I'd— Arrest— L-regularity-Proceei- 
ings,  whether  vitiated  thereby. —As  the  law  has 
prescribed  no  special  mode  of  arrest  as  a  neces- 
sary preliminary  to  a  prosecution  under  this 
section,  the  manner  of  arrest  is  not  an  essential 
point  of  procedure,  any  substantial  defect  in 
which  would  vitiate  the  procoedings.  QUEEN - 
EMPRESS  v.  NGA  KAN,  U.B.R.  1892—1896, 
Yol.  I,  123.  (4  C.  659,  B.) 

(67) -S.  14— See  Nos.  28,  29  and  64,  supra. 

(63)— S,  15 -See  Nos.  25  and  27,  supra. 

(69j— S.  16  -Burma  Judicial  Department 
Notification,  No.  236,  dated  20th  August  1896. 
Bule  7.— The  Rules  contained  in  Judicial 
Department  Notification,  No.  2*?6,  dated  20th 
August,  1896,  do  not  aSect  the  payment  of 
rewards  under  the  express  provision  of  any 
Act,  Regulation  or  Rule  having  the  force  of  law. 
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S.  16  of  the  Act  expressly  provides  for  the 
payment  of  such  rewards,  and  the  limitation 
imposed  by  Rule  7  of  the  Rules  under  the 
former  Act  does  not  apply.  Queen-EmPRESS 
V.  Kyin  ton,  L.B.R.  1893—1900,  664. 

(70) — S.  n— Order  requiring  security — Appeal, 
maintainability  of—Crim,  Pro.  Code,  1898, 
ss.  110,  117,  118  and  406.-8.  17  of  the 
Gambling  Act  empowers  a  competent  Magis- 
trate, who  receives  information  that  any  person 
in  his  jarisdiclion  earns  his  livelihood,  wholly, 
or  in  part,  by  unlawful  gambling,  to  deal  with 
that  person  as  merely  as  may  be  as  if  the  in- 
formation were  of  the  description  mentioned 
in  s.  110  of  the  Crim.  Pro.  Code  and  to  pass  an 
order  under  s.  118,  Crim.  Pro.  Code.  Held,  that, 
inasmuch  as  an  order  under  s.  17  of  the  Act, 
requiring  security  from  a  person,  who  has  been 
found  to  earn  his  livelihood  by  unlawful 
gaming,  is  an  order  passed  under  s.  118,  Crim. 
Pro.  Code,  an  appe.il  lies  against  that  order 
under  s  406,  Crim.  Pro.  Code.  TET  PYA  v. 
KinqEmperor,  3  L.B.R.  21  =  2  Cr.  L.J.  378. 

(71)  — S.  17 — Procedure  iii  demanding  security 
with  reference  to  s.  11  — Appeal. — In  demand- 
ing security  with  reference  to  3.  17,  the  M-Jgis- 
trate  must  be  held  to  act  under  s.  118,  Crim. 
Pro.  Cede,  1898,  and,  therefore,  an  appeal  lies 
to  the  District  Magistrate  under  s.  406,  Crim. 
Pro.  Code,  1898.  Queen-Empress  v.  Ng.\ 
KyaukMaw,  U.B.K.  1897—1901,  Vol.  I,  227. 

(72) — S.  17 — Eu'dence  of  general  repute  as 
foundation  for  proceedings  under— Order  re- 
quiring a  bond  Acceptance  of  separate  sureties 
vnproper .— The  taking  of  evidence  of  general 
repute  as  a  foundation  for  proceedings  under 
s.  17  of  the  Act  is  warranted  by  the  terms  of 
the  section.  Where'  a  Magistrate  requires  a 
bond  for  Rs.  3,000  under  s.  17  of  the  Act,  the 
acceptance  by  him  of  separate  sureties  for 
Rs.  3,000  and  Rs.  2,000  is  imporper.  It  will 
look  as  if  the  sureties  were  given  for  Rs.  5,000. 
All  that  can  properly  be  demanded  is  security 
amounting  jointly  and  severally  to  Rs.  3,000  or 
sureties  severally  bound  for  such  sums  as  will 
make  up  Rs.  3,000.  CAS&IM  v.  CROWN,  1  L. 
B.  R.  145. 

(73) — S.  17 — Points  to  be  proved  in  prosecu- 
tion under  the  sectio7i, — In  a  prosecution  under 
8.  17  of  the  above  Act,  what  has  to  be  proved 
is  that  the  applicant  partially  earned  his  liveli- 
hood by  unlawful  gaming,  ot  by  promoting,  or 
assisting  in  the  promotion,  of  unlawful  gaming, 
and,  under  s.  117  (8),  Crim.  Pro.  Code,  these 
facts  may  be  proved  "by  evidence  of  general 
repute  or  otherwise."  But  the  statements  of 
the  witnesses,  who  beard  this  or  that,  are  not 
evidence  of  general  repute.  NOA  HOK  v.  KlNG- 
Emperor,  U.B.R.  1897—1901,  Yol.  I,  228 
(23  C.  621,  F.) 

(74)  — S.  17— See  CRIM.  PRO.  CODE,  1898, 
s,  55,  3  L.B.R.  91  =  3  Cr.  L.J.  20. 

(75) — 8.  17  — Security  for  good  behaviour — 
Single  penalty— Forfeiture  of  bond— Liability 
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of  sureties- See  CRIM.  Pro.  CODE,  1898, 
ss.  110,  514,  14  Cr.  L-J.  4S0  =  20  Ind.  Caa. 
414  =  U.B.R.  1913,  1st  Qr.,  159. 

(76)— 8.  17— See  CRIM.  Pro.  CODE,  1898, 
S3.  118  (3)  and  562,  2  L.B.R.  168. 

(77)— S.  17— See  GAMBLING,  1  L.B.R.  71. 
Act  IV  of  1899  (Rangoon  Police). 

[Ss.  43A.  TO  43G.  INS..  BUR.  ACT  II  OP 
1902,  S.  3.  S.  3I-A  INS.,  BUR.  ACT  I  OP  1904. 
S,  8,  REP.  IN.  PT.  AND  AM.,  SS.  8A,  36A,  41A, 
43  UINS.,  S.  41  (15)  REP.  IN.    PT.,    S.  41   (16) 

REP.,  Bur.  Act  IV  OF  i907.] 

(D— S.  30~See  ACT  XI  OF  1878,  s.  19  (e), 
3  L.B  R.  218,  P.  B. 

(2) — S.  30,  cl.  (c)— Summary  trial — Record 
must  show  ingredients  of  offence  chirged — Venue 
of  trial  material  only  where  accus-  d  is  prejudiced 

—  Grim.  Pro.  Code  (Act  V  of  1898),  s.  531.— 
Where  an  accused  person  was  charged  under 
s.  30  (c)  of  the  Rangoon  Police  Act  for  "  being 
found  between  sunset  and  sunrise  with  his  face 
covered  and  being  unable  to  give  a  satisfactory 
account  of  himself,"  and  where  the  record  was 
silent  as  to  what  account,  if  any,  the  accused 
at  the  time  of  his  arrest  gave  of  himself  and  as 
to  any  reason  there  may  be  for  considering 
such  account  to  be  unsatisfactory  .•  Held,  that 
the  record  omitted  a  most  essential  ingredient 
of  the  offence  of  which  the  accused  was  convicted 
and  that  this  omission  was  fatal.  The  record 
in  summary  trials,  however  brief,  should  show 
the  necessary  ingredients  of  the  offence  charged. 
(3  L.B.R.  3.  2  Cr.  L  J.  375,  F.)  Where  it  was 
contended  that  the  accused  was  found  within 
Municipal  limits  and  not  within  Cantonment 
limits,  and  that  his  trial  by  the  Cantonment 
Magistrate  was  consequently  illegal.  Held, 
that  there  would  be  no  ground  to  interfere,  un- 
less it  could  be  shown  that  failure  of  justice  had 
in  fact  been  occasioned  by  the  error  of  venue. 
KET  FooN  V.  Emperor,  12  Cr.  L.J.  280  =  10 
Ind.  Gas.  921. 

(3) — Ss.  30,  31-/1 — Summary  trial  under  s.30 

—  Order  Jor  seczirity  for  good  behaviour  under 
s.  31-4,  in  addition  to  sentence  of  imprisonment, 
whether  it  affects  the  right  of  appeal — Provisions 
0/ ss.  414  and  415,  Crim.  Pro.  Code,  wlietlier 
applicable— Appealable  sentence  passed  on  one 
only  of  the  persons  jointly  tried— Whether  others 
on  whom  no  such  appealable  sentence  passed, 
have  also  the  right  of  appeal. — Where  two 
persons  were  jointly  tried  at  a  summary  trial 
under  s.  30  of  the  Rangoon  Police  Act,  and  one 
of  them  was  sentenced  to  three  months'  rigorous 
imprisonment  and  was  further  ordered  under 
s.  31-A  to  give  security  for  good  behaviour,  held, 
the  addition  of  such  order  to  give  security  for 
good  behaviour  did  render  the  sentence  appeal- 
able ;  and  that  the  provision  in  s.  415,  Crim. 
Pro.  Code,  will  not  apply  to  an  order  under  the 
Rangoon  Police  Act,  s.  31-A,  since  (1)  s,  415 
has  no  reference  to  security  for  good  behaviour 
and  (2)  there  is  no  corresponding  provision  ia 
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the  Rangoon  Police  Act  restricting  the  right  of 
appeal.  Held,  also,  when  more  persons  than 
one  are  convicted  at  one  trial  and  an  appealable 
sentence  is  passed  on  any  of  them,  all  the 
persons  convicted  at  such  trial  have  a  right  of 
appeal.  KATTAN  v.  King-Emperor,  i  L.B.R. 
359  =  9  Cp.L.J.  368.  (2  L.B.R.  72,  4  L.BR. 
354:,  R.). 

(4)— S.  31- A- See  No.  3,  sui^ra. 

Act    II    of    1900    (Burma    Yaccination  Law 
Arnendraeat). 

[S.  2  (a)  AM.,  BUR.  Act  VI  OF  1908,  S.  5 
(when  NOTIFIED);  REP.  BUR.,  ACT  I  OP  1909 
(WHEN  NOTIFIED).] 

See  ACT  XIII  OF  1880,  s.  17,  2  L.B.R.  279. 

Act  I  of    1901    (Lower   Burma    Land   and 
Revenue  Act  Amendment). 

(1) — Powers  of  Revenue  officers  under — Power 
to  order  removal  of  Zayats  built  on  Karer 
Christian  burial  ground — Disobedience  of  order 
— Punishment— See  Penal  CODE,  s.  188,  7 
L.B.R.  75. 

Act  lY   of  1901   (Lower   Burma  Courts  Act 
(1900)  Amendment). 

(1)— S.  12— See  CRIM.  PRO.  CODE.  1898, 
SB.  299  (a),  302,  303,  439,  537  id),  3  L.B.R. 
75  =  3  Cr.  L.J.  1. 

Act  II    of    190^    (Towns   and  Yillage  Laws 
Amendment). 

[Rep.,  Bur.  act  III  of  1907.] 
^  {})—See    Bur.    act  III  OF  1889,  s.  13-a,  3 
L.B.R.  93  =  3  Cr.  L.J.  18. 
ActYI  of  1907  (Yillage). 

(1) — S.  19  (1) — Conviction  under — Necessary 
elements  of  the  offence. — To  support  a  conviction 
under  s.  19  (1),  Village  Act,  it  is  necessary  to 
show  that  the  accused  had  built  their  houses 
without  the  permission  of  the  Deputy  Commis- 
sioner and  later  than  the  year  1908  in  which 
year  the  present  Village  Act  came  into  force. 
King-Empbror  V.  Nga  Nya,  U.B.R.  1913. 
3rd  Qp.,  180=15  Cr,  L.J.  250  =  23  Ind.  Cas. 
202. 

Act  I  of  1909  (Yaccination  Law  Amendment). 
^(1)  — Ss.  4,  7 — Vaccination  of  children  under 
six  months— Applicability  of  s.  7 — Cri^n,  Pro. 
Code,  s.  537 — Omission  to  examine  complainant 
—  Irregularity  cured  by  s.  537. — S.  4  of  the 
Burma  Act  I  of  1909  applies  only  if  the  child  to 
be  vaccinated  is  under  six  months,  and  has  been 
exposed  to  certain  possibilites  of  infection.  If 
it  is  desired  to  make  use  of  the  section,  the 
second  paragraph  must  be  complied  with,  and 
no  summary  procedure  is  possible.  S.  7  of  the 
Act  refers  to  inmates  of  lodging  houses  and  per- 
sons living  under  other  special  conditions.  The 
omission  to  examine  the  complainant  is  cured 
by  s.  537,  Crim.  Pro.  Code.  EMPEROR  v.  NGA 
Po  KAN.  14  Cr.  L.J,  420  =  20  Ind.  Cas.  404 - 
U.B.R.  1913,  iBtQr.,  162.  (4  L.B.R.  300.  R.) 

(2)  — S.  7 — See  No.  1,  supra. 


5. — Central  Provinces  Acts. 

*Act  XI  of  1873   (Central   Provinces  M  anici- 
pal). 

[Rep.,  Act  xviii  of  1889.] 

(I) — S.  21 — Dividing  carcass  of  animal  with- 
in Municipal  li-^nits  for  cooking  vurposes. — To 
bring  the  carcass  of  an  animal  into  the  limits 
of  a  Municipality  and  divide  it  for  the  purpose 
of  cooking,  is  not  to  dispose  of  it  within  Muni- 
cipal limits,  within  the  meaning  of  the  Munici- 
pal bye-laws  on  that  subject,  POLICE  v. 
Baldi,  Colm.  Dig   Cr.  84  of  1877. 

(2) — S.  74 — Wells  loituin  Municipal  limits. 
— The  Municipal  Committee  could  not,  under 
the  above  section,  require  the  owner  of  a  well 
to  protect  it,  unless  it  was,  for  want  of  protec- 
tion, dangerous  to  persons  passing  by  or  dwelling 
or  working  in  the  neighbourhood.  EMPRESS  v. 
ZORAWAR,  5  C.P.L.R.  57. 

'Act  XYIII  of  1881  (Land-Revenue  Act). 

[Rep.,  in  pt.  and  am.,  Act  XVI  of  1889; 
ACT  XII  OF  1891 ;  ACT  XII  OF  1898.  Ss.  77 
(a),  138  (6),  141  (a)  REP.  IN  PT.,  S.  143-4  (c) 
REP.    IN    PT.    AND     AM.,    S.    146-4    REP.    IN 

Centr.^l  Provinces,  act  IV  of  1907.  Ss.  5 

6,    17,   22  (c),    23    (ci,    25    All.    IN    CENTRAL 

Provinces  act  XIII  of  1908,    am.  in  the 

TALUQAS  OF  NaGUR.  ALBAKA  AND  CHERLA, 
Reg.  I  OF  1909,  S.  3  (2),  PROV.] 

(1) — Ss  137,  141  — Mufeadiawi  appointing  gu- 
mastah — ESect  upon  responsibility  of  Mukad- 
dam—See  PENAL  CODE,  s.  176,  7  N.L.R.  101 
=  11  Ind.  Gas.  785  =  12  Cr.  L.J.  441. 

(2)— S.  141— See  No.  1,  mpra. 
•Act  XVIII  of  1889  (C.P.  Municipality). 

[REP.,  Act  XVI  OF  1903.] 

(!) — Plaifivg  music  in  a  Municipal  town, 
xohen  an  offence, — Where  a  Municipal  Commi- 
tee  has  not  issued  any  orders  or  made  any  rule 
against  playing  music  at  night,  a  conviction,  in 
such  a  case  under  the  above  Act   is    untenable. 

Empress  v.  Puran,  5  C.P.L.R.  92. 

(2) — S.  84,  prosecution  under — Burden  of 
proof — Evidence  Act,  s.  106. — Where  an  accused 
person  is  charged  with  omitting  to  report  the 
occurrence  of  death  within  the  prescribed  time, 
a  conviction  should  not  be  set  aside  merely  on 
the  ground  that  the  prosecution  omitted  to 
prove  that  the  occurrence  was  not  reported. 
Municipal  Committee  of  Wardha  v. 
Lakshman  Rao  Naidu,  E  ,  16  C  P.L.R.  63. 

(3) — S.  97— Nuisance. — The  accused  in  this 
case  was  charged,  under  s.  97  of  the  above  Act, 
of  keeping  swine  in  insecure  enclosures,  in  dis- 
regard of  orders  given  by  the  Municipal  Com- 
mittee for  preventing  a  nuisance.  In  addition 
to  passing  a  sentence  of  fine,  and  alternative 
imprisonment  on  the  accused,  the  Bench  pass- 
ed the  following  order  : — "  that  he  should  take 
his  swine  outside  the  Municip'*!  limits  within 
5  days  and   demolish   his   enclosures,    and,   in 

•  These  Local  Acts  were  passedby  the 
Imperial  Legislature. 
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S,— Central  Provinces  Acts — concluded, 

Act  XYIII  of  1899  (C.  P.  Municipality)— cZd. 

case  of  failure  to  comply  with  the  orders,  pay  a 
&D6  of  BjB.  1  per  diem."  Held  that  the  order 
for  the  removal  of  the  swine,  and  the  demoli- 
tion of  the  enclosures  were  without  jurisdiction 
and  the  order  that,  in  case  of  failure  to  comply 
with  that  order,  the  accused  should  pay  a  daily 
fine  was  illegal.  EMPRESS  v.  GANGARAM,  6 
C.P.L.R.  32,  Cr. 

(4)— S.  no— Public  nuisance.— The  C.P. 
Municipal  Act,  XVIII  of  1889,  does  not  em- 
power a  Municipal  Committee  to  define  public 
or  common  nuisances.  Rules  made  under  the 
previous  Act  of  1873  declaring  what  acts  or 
omissions  within  the  limits  of  the  town  should 
be  declared  to  be  public  or  common  nuisances 
cannot  be  deemed  to  be  any  longer  in  force  as 
law.  Empress  v.  Hassu  Miyan,  12  C.P.L.R. 
Cr.  16. 


(5)— S.  122 — Penally  for  disobedience  to  orders 
of  Committee  not  punishable  under  any  other 
section  of  Ait — The  continuing  breach  contem- 
plated by  s.  122  is  a  pas4  breach  and  not  a 
possible  future  breach, — A  Magistrate  cannot 
legally,  when  convicting  a  person  of  disobedi- 
ence to  a  written  notice  issued  by  the  Municipal 
Committee,  direct  that  he  shall  obey  the  notice 
within  a  certain  time  and  that,  in  case  of  non- 
compliance, he  shall  pay  a  certain  daily  fine, 
Municipal  Committee  v.  Dadu  Halwai, 
7C.P,LR,  3,  Cr. 


Act  II  of  1901  (C.P.  CoQFts). 

[REP.  IN  Sambalpur  District,  Ben. 
ACT  IV  OP  1906.] 

(1) — S.  8,  sub-s.  1  (a)  and  sub  s-  3 — Rules 
framed  under  Act,  when  applicable — District 
Magistrate  receiving  applications  for  licenses 
under  Indian  Arms  Act,  1878,  whether  a  Cri- 
minal Court  or  executive  officer. — When  receiv- 
ing applications  for  licenses  under  the  Arms 
Act,  1378,  a  District  Magistrate  is  not  acting 
as  a  Criminal  Court,  that  is,  judioally,  but  as 
an  executive  officer.  Under  these  circumstan- 
ces, an  order  by  him,  fining  a  person  who 
writes  applications  for  hire,  as  though  that 
person  had  violated  a  rule  made  under  cl.  (a), 
sub-s.  1  of  s.  8,  Central  Provinces  Courts  Act, 
1904,  is  ultra  vires,  as  he  is  not  empowered  to 
fine  under  sub-s.  3  of  s.  8  of  the  C.P.  Courts  Act, 
1904.  The  rules  framed  by  the  Judicial  Com- 
missioner's Court  under  cl.  (a),  sub-s.  1  of  s.  8, 
C.P.  Courts  Act,  1904,  apply  only  where  the 
act  complained  of  is  done  in  a  Court  subordi- 
nate to  it  or  in  the  latter  Court  itself. 
SuRAj    Prasad    v.    Emperor,    4   N.L.R. 

m. 

(2)— S,  15— See  CRIM,  PRO.  CODE,  1898, 
s.  195,?u^-ss.  7  (a),  6,  8  N.L.R.  57  =  13  Cr. 
L.J.  498  =  15  Ind.  Cas.  642. 


6. — Madras  Acts. 

*  Act   XXIY   of  1839  (Ganjam   and  Yizaga- 

patamj. 

[Short  title  given,  act  XI  op  1901. 

REP.  IN  PART,  act  XIV  OF   1870  ;  ACT  XVI 
OF  1874  ;  ACT  XII  OP  1891  ;    MAD.    ACT  I  OF 

1865.] 

S.  S—See  ACT  XIV  OF  1874,  14  M.  121  =  2 
Weir  7. 

*  Act  XVII  of  1840  (Salt  Laws,  Madras). 

[Rep.,  Mad.  act  IV  op  1889.] 

{!)  — Breach  of — Imprisonment  in  default  of 
payment  of  fine,  tvJiether  legal. — The  award  of 
imprisonment  m  default  of  payment  of  fine  is 
not  allowable  under  the  provisions  of  Act  XVII 

of  1840.    Queen  v.  amirtam,  i  M.  335.    (4 
M.  335.  Note,  P.B.,  R.). 

(2) — Ptmishment  of  itnprisonnient  as  substan- 
tive sentence,  luhether  allowed  bu  the  Act — 
Madras  Reg.  I  of  1805.— Act  XVII  of  1840 
allows  of  either  fine  or  imprisonment  being 
imposed  as  a  substantive  punishment.  FULL 
Bench  Decision  of  15th  December  1879, 
i  M.  333,  Note,  F.B..    [_R.,  4  M.  335.] 

(3) — Possession  of  salt-earth.  — 'Being  in  pos- 
session of  salt-earth  from  which  salt  may  be 
manufactured  is  an  oSence  under  Act  XVII  of 

1840.    High   Court    proceedings,     1st 
July  1869,  4  M.H.C.  App.  53. 

(4) — Discretion  of  Magistrate  regarding  sen- 
tence of  fine  and  imprisonment — Order  of 
Government  restricting  such  discretion,  effect  of. 
— An  order  of  the  Government  prohibiting 
Magistrates  from  the  exercise  of  discretion  im- 
posed on  them  by  law  as  to  whether  they  shall, 
in  the  case  of  certain  oSances,  pass  a  sentence 
of  fiae  or  a  sentence  of  imprisonment,  is  ultra 
vires,  aS;  in  the  absence  of  any  provision  con- 
ferring or  reserving  to  the  Executive  Govern- 
ment such  power,  the  Government  cannot,  by 
an  executive  order,  release  the  Magistracy  from 
thoir  obligation  to  obey  the  enactments  of  the 
Legislature.    HIGH  COURT  JUDGMENT,   15TH 

December  1879,  1  Weir  894,  F.B. 

*  Act  IV  of  1842  (Boat  Regulations,  Madras 

Roads). 

[Rep.,  Mad.  act  I  of  1893.] 

S«5  Mad.  act  IX  OF  1846,  9  M.  431  =  1 
Weir  852. 

*Act  IX  of  1846  (Boats  in  Harbours,  Madras). 

[Rep.,  MAD,  act  I  OF  1893.] 

(1) — RuUWloi  Rules  made  under  Act — Lia- 
bility of  owner  of  boat — Burden  of  proof — Power 
of  Local  Government  to  make  provision  for  the 
hearing  of  cases  cognisable  under  rules  passed 
under  the  Act.  —  Under  r.  7  of  the  Rules 
for  the  better  management  of  boats  and  canoes, 


*  These    Local    Acts   were    passed    by  the 
Imperial  Legislature. 
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6.— Madras  Acts — continued. 

Act  IX  of   186  (Boats  in  Harboars,  Madras) 

— concluded. 

plying  for  hire  at  the  out-ports  of  the  Madras 
Presidency,  dated  30th  September,  1867,  the 
owner  of  a  boat  is  liable  to  a  fine,  on  proof  of 
his  "  allowing "  his  boat  to  ply  without  the 
requisite  complement  of  men.  The  word 
"allow "in  the  rule  creatas  a  liability  more 
extensive  than  would  be  implied  in  such  words, 
as  "if  the  owner  neglects  to  ensure  that  the 
boat  is  fully  manned,  and  thereby  contravenes 
the  provisions  of  the  rules,  he  shall  be  guilty 
of  an  oSence  under  the  rules,  unless  he  proves 
that  he  has  taken  all  reasonable  means  to  pre 
vent  such  contravention."  The  absence  of 
proof  by  the  prosecution  that  the  owner  was 
aware  that  the  boat  was  plying  without  its 
proper  crew  is  no  bar  to  his  conviction.  Act 
IX  of  1846  is  an  Act  authorising  the  Govern- 
ment of  Fort  So.  George  to  make,  from  time 
to  time,  in  respect  of  each  port  or  other  place 
of  anchorage  in  the  Presidency,  such  regula- 
tions for  the  management  of  boats  and  cataina- 
rams,  etc.,  and  such  other  matters  as  are  pro- 
vided for  by  Act  IV  of  1842  in  respect  of  the 
Madras  Roads  as  shall  seem  to  them  expedient, 
"  being  similar  in  principal  to  the  provisions 
contained  in  the  said  Act,  but  varying  in 
detail  as  local  circumstances  required  such 
variation."  Under  the  provisions  of  this  Act, 
it  is  competent  for  the  Local  Government  to 
provide  that  cases  involving  questions  as  to 
breaches  of  the  regulations  or  rules  shall  be 
cognisable  by  Magistrates  not  being  Justices  of 
the  Peace,  hi  re  ROWTHAKONNI,  9  M.i31  =  l 
Weir  852. 

*Act  I  of  1838  (Compulsory  Labour,  Madras). 

[Short  title  given,  act  XI  of  1901.  Rep. 
in  part,  act  xvi  of  1874.  declared  in 
force  throughout  the  presidency  of 
Madras,  except  as  regards  the  Sche- 
duled DISTRICTS,  act  XV  OF  1874,  S.  4.] 

(1) — Labouring  classes,  —  By  the  term 
"labouring  classes"  in  Act  I  of  1858.  not  only 
persons  who  let  their  labour  for  hire  are  in- 
cluded, but  also  persons  who  habitually  engage 
in  manual  labour,  although  they  may,  at  the 
same  time,  be  employers  of  labour.  QUEEN 
V.  MUTTU  Reddi,  6  M.  199  =  1  Weir  784. 

(2) — S.  1 — Village  "  in  the  viciyiitp.  " — 
Villages  seven  miles  away  from  the  place  where 
a  breach  has  occurred  are  not  within  such  dis- 
tance as  answers  tc  the  words  "vicinity"  or 
"neighbouring"   in   s.    1   of   the    Act.     HIGH 

COURT    Proceedings.    19th   May,  1882, 
No.  984.  1  Weir.  783. 

(3) — Ss.  1  nrid2 — Right  to  call  labourers  to 
help  in  stopping  or  preventing  a  breach. — To 
entitle  tue  authorities  to  call  upon  labourers  of 
neighbouring  villages  to  help  in  stopping  or 
preventing   a  breach  of  a  channel,   it   is   only 

*    This  Local   Act   was    passed    by    the 
Imperial  Legislature. 


6. — Madras  /Ic/s— continued. 

Act  I  of  1858  (Compalsory  Labour,   Madras) 

— concluded. 

necessary  to  see  that  there  has  been  or  will  be  a 
breach.  It  is  not  necessary  to  see  that  a  loss  of 
property  has  occurred  or  will  occur.  HIGH 
COURT  Proceedings,  19th  May  1882, 
No.  984,  1  Weir  783. 


(4) — Ss.  1,  2  and  6 — Jurisdiction  of  Magis- 
trates under  the  Act- — The  only  acts  or  omissions, 
over  which  a  Magistrate  has  jurisdiction  under 
Act  I  of  1858,  are  those  specified  in  the  first 
section,  namely,  where  a  tank  or  other  irrigation 
work  has  been  breached  or  is  in  imminent 
danger  of  being  breached.  Cases  under  s.  6  are 
not  cognisable  by  a  Magistrate  at  all,  but  the 
section  points  out  distinctly  the  only  mode  in 
which  the  value  of  the  labour  withheld  can  be 
assessed  or  recovered.  HIGH  COURT  PROCEED- 
INGS, 23RD  November,  1868,  No.  1534, 
1  Weir  783  =4  M.H  C.  App.  20. 

(5) — S.  2 — Offenze  under  the  section,  what 
constitutes. — When  persons  belonging  to  labour- 
ing classes  are  duly  called  upon  by  the  head 
of  the  village  to  labour,  as  provided  in  s.  1  of 
the  Act,  a  refusal  or  neglect  to  comply  with 
such  call,  without  any  lawful  excuse,  consti- 
tutes an  oSance  under  s.  2.  HIGH  COURT 
Proceedings,  14th  March  1878,  No.  559, 
1  Weir  783. 

(6) — S-  2— See  Nos.  3  and  4,  supra. 
(7)— S.  6— See  No.  4,  supra. 

'  Act  XXIV  of  1859  (Police,  Madras). 

[SHORT    TITLE    GIVEN,  ACT    XI    OP  1901. 

Rep.  in  part,  act  XVfl  of  1862 ;  act  XIV 
OF  1870  ;  ACT  XVI  OF  1874  ;  Mad.  ACT  I  OF 
1885  ;  Mad.  act  V  OF  1896.  REP.  IN  PART 
AND  amended,  Mad  act  III  of  1883  (EX- 
CEPT IN  SCHEDULED  DISTRICTS),  MAD. 
ACT  III  of  1895.  AMENDED,  MAD.  ACT  V 
OF  1865.  SUPPI.riiESriiD,  A'T  III  OF  1883. 
Ss.  1,  10,  AMENDED,  MaD.  ACT  III  OF  1909. 
SS.  2.  3.  DECLARED  IN  FORCE  THROUGH- 
OUT THE  Presidency  of  Madras,  except 

AS  regards  THE  SCHEDULED  DISTRICTS, 
ACT  XV  OP  1871,  S.  4.] 

(a)— See  Penal  Code,  s.  223,  1  Weir  197. 

(D— 8.  1— See  Mad.  ACT  III  OF  1864,  s.  26, 
9  M.  97  =  1  Weir  630. 

(2)— S.  1—See  MAD.  ACT  I  OF  1886,  s,  55. 
1  Weir  632  =  1  Weir  836. 

(3)— Ss.  1,  8  and  11— Penal  Code,  ss.  21  and 
353 — Village  talayari,  whither  a  police  officer. — 
Under  the  Madras  Police  Act,  a  person,  though 
assuming  the  functions  of  a  police  officer,  is  not 
a  police  officer  in  the  execution  of  his  duty  so 
as  to  aSect  third  parties,  unless  he  has  been 
enrolled  and  has  received  the  certificate  of 
enrolment.  A  village  talayari  is  not  a  police 
officer,  unless  so  enrolled,  and,  if  not  a  police 
officer,  he  is  not  a  public   servant  acting  in  the 

*  This    Local    Act  was    passed    by     the 
Imperial  Legislature. 
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6, — Madras  Acts — continued. 

Act  XXIY  of  1859  (Police,  Madras)— conrc^. 

execution  of  his  of35ce,  while  making  an  arrest 
of  persona  sunpecied  of  crime.  In  re  VENKATI- 
GADU,  1  Weir  342  =  1  Weir  837. 

(4)-S.  S—See  No.  3,  supra. 

(6)—Ss.  8,  10, 11  rtnd44— FiiZogekavalgars  — 
8.  44  of  Act  XXIV  of  1859  applies  only  to  police 
officers  enrolled  and  appointed  in  the  man- 
ner prescribed  in  ss.  8,  10  and  11  of  the  Act. 
Village  kav'ilgars,  not  being  so  appointfd,  are 
not  punishable  under  s  44.  HIGH  COURT 
Proceedings,  iith  March  187.2,  1  Weir 
836  =  7  M.H.G.  App.  4. 

(6)— S.  10— See  No.  5,  supra. 

(7) — Ss.  10 and  44 — Departmental  punishment, 
whether  a  bar  to  a  prosecution  under  the  Act. — 
Where  the  Government  has  not  framed  any 
rules  under  s.  10  of  Act  XXIV  of  1859,  the  mere 
fact  of  departmental  punishment  having  been 
awarded  is  not  sufficient  to  exonerate  from 
liability  under  s.  44,  though  the  circumstance 
may  be  tak'^n  into  consideration  in  passing 
8«'ntence.  QUEEN  EMPRESS  v.  FAKRUDEEN, 
17  M.  278  =  1  Weir  839. 

(8)  — Ss.  10  and  44 — Police  constable  leaving 
his  post,  when  on  duty  at  the  central  jail,  if 
liable  topunishment. — Where  a  police  constable, 
who  was  on  duty  at  the  outer  gate  of  a  central 
jail,  quitted  his  post  inside  the  gatewav  and, 
leaving  the  gate  open,  slept  outside,  held,  that 
he  was  properly  punished  under  s.  44.  and  that 
8.  10  di(i  not  apply  to  the  case.      HIGH   COURT 

Proceedings,  i3th  June  1872,  No.  1074,  1 
Weir  837  =  7  M.H.C.  App.  7.  [F.,  1  Weir 
833.] 

(9) — Ss.  10,  44  —  Constable  posted  as  sentry 
going  to  sleep. — Where  a  constable  posted  as  a 
sentry  over  the  jail  went  to  sleep,  while  on  guard, 
held  that  he  was  guilry  under  s.  10  and  not 
under  s.  44.  HIGH  CoURT  PROCEEDINGS  OF 
9th  august.  1871,  1  Weir  837,  note  =  6 
M.H.C  App,  31  [Overrtded,  7  M  H.C.  App. 
7=1  Weir.  837.] 

(10) — Ss  10,  44 — Constable  tvhile  on  guard 
goitig  to  slfep  — A  piiice  c  )nsc  ible  falling  asleep, 
while  on  guard,  is  guilty  of  a  grave  violation  of 
dutv  and  should,  tberelore,  be  deah  wah  under 
8.  44  High  Court  Proceedings.  3rd 
October  1878  No.  leoi,  l  Weir.  8i8.  [F., 
17  M.  278  =  1  Weir  839] 

(11)  — Ss.  10.  a— Temporary  absence  from 
duty, — The  temporary  absence  of  a  constable 
from  duty  is  not  such  a  cessation  of  duty  as  to 
be  covered  by  the  provisions  of  s.  44.  The 
ofienca  is  clearly  one  puoishnble  under  p.  10  of 
the  Ace  In  re  ElliaH  Naidu,  1  Weir  840. 
[D  ,  1  Weir  841.] 

(12) — Ss.  10.  44 — Wilful  disobedience  of  an 
exprtss  liw'ul  ordi-r. — Where  a  Police  con- 
stable, who  was  directed  by  the  Station  House 
Officer,  to  guard  a  certain  place  with  instruc- 
tions not  to  ie^ve  his  post  until  a  week  expired 
or  until  relieved  meanwhile,  left  his  post   and 

45 
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was  found  at  the  police  station,  held,  that  the 
accuted  was  guilty  under  s.  44,  inasmuch  as 
he  wilfully  disobejed  an  express  lawful  order 
given  to  him  and  that  s.  10  did  not  apply.  In 
re  (SHAIKH)  Meerah,  1  Weir  841. 

(13)  — S.  11— See  Nos.  3,  5,  supra. 

(14)— Ss.  11  and  44 — Police  rfficer — Appoint- 
ment.— No  person,  who  has  not  been  duly 
appointed  under  s.  11  of  Act  XXIV  of  1859,  can 
be  held  to  be  a  "  Police  officer  "  within  the 
meaning  of  s.  44  of  the  Act.  The  distinction 
between  the  general  Police  and  the  village 
Police   has  been  lully    recognized    in   the    Act. 

High  court  Proceedings,  28th  June 
1867,  1  Weir  8.^6. 

(15) — Ss.  21  and  49— Procession  likely  to 
caute  breach  of  the  peace—  Powers  of  police — 
Removal  of  banntrs  fiorn  persons  xn  the  ptoces- 
sion— Where  a  procession  of  Hindus  carrying 
certain  banijers  made  the  Superintendent  of 
Police  apprehend  that  a  breach  of  the  peace 
would  be  occasioned,  if  the^e  banners  continued 
to  be  displayed,  and,  for  the  purpose  of  prevent- 
ing such  bieach  of  the  peace,  he  bona  fide  took 
away  the  banners  from  certain  pettons  in  the 
procession,  held,  that  the  action  of  the  Superin- 
tendent of  Pi  lice  was  not  justified  by  the 
Madras  Police  Act,  ss.  21  and  49,  and  that  he 
was  accordingly  liable  for  trespass.  KangA- 
NAYAKULU  V.  PRENDERGAST,  17  M.  37=3 
M.L  J.  276. 

(16) — Ss.  23  and  44 — Omission  to  bring  a 
peracn  in  custody  without  a  warrant  before  a 
Mjgistrate,—  Tne  defendant,  a  deputy  constable, 
was  convicted  under  s.  44,  Act  XXIV  of  1859, 
for  neglect  to  bring  a  person  in  custody  without 
a  warrant  before  a  Magistrate.  On  appeal, 
the  conviction  was  set  aside  on  the  ground  that 
the  clause  in  s.  44  had  been  virtually  repealed 
by  the  repeal  of  s.  23  in  which  the  duty  in 
question  was  provided.  Held,  that  the  words 
"as  hereinbefore  provided"  in  s.  44,  referricg 
to  s.  23,  should  be  treated  as  mere  surplusage 
and  that  s.  44  should  be  read  as  providing  fee 
the  punishment  of  a  police  officer,  "guilty  of 
any  wilful  neglect  of  duty  in  not  bringing  any 
person  who  shall  be  in  his  custody  without  a 
warrant  before  a  Magistrate."  Held,  there- 
fore, that  the  accused  was  guilty  under  s.  44, 

High  Court    Proceedings,    3ist    Oct. 
1865.  1  Weir  837. 

(17)— S  44 — Scr^^e  of  the  sec'ion. — The  pro- 
visions of  s.  44  of  Ace  XXIV  of  1859,  are  intend- 
ed rather  for  the  punishment  of  departmental 
clierices  than  of  oHenoes  which  can  be  properly 
brought  under  the  Penal  Code.  In  re  ESOFF 
KHAN,  1  Weir  842. 

(18) — S  44  —  Offence  under  the  section — 
Jurisdiction.—  A  Sessions  Judge  hasi  no  jurisdic- 
tion to  try  a  person  accused  of  an  offence  under 
8.  44  of  the  Police  Act  The  trial  should  be 
before  a  Magistrate.  HIGH  COURT  PROCEED- 
INGS, 29th  March  1878,  No.  6b5,  1  Weir  841. 
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(19) — S.  44 — Police  constable  staying  away 
after  expiry  of  casual  leave,  guilty  of  the  offence 
under — Object  of  section. — If  a  police  coosuable 
is  granted  casual  leave  for  a  limited  period  and 
does  not,  at  the  eod  of  that  period,  resume  his 
duties,  but  stays  away  without  obtaining  fresh 
leave,  he  withdraws  himself  from  his  duties  and 
"  ceases  to  perform  the  duties  of  bis  ofi&oe  with- 
out leave  "  within  the  meaning  of  the  above 
8.  44.  The  intention  of  the  section  is  to  render 
Police  constables  liable  to  punishment  for  such 
neglect  or  breaches  of  duty  as  are  not  punish- 
able under  s.  10  of  the  Act,  suca  as  desertion. 
Prima  facie,  a  constable,  absent  without  leave 
is  guilty,  under  the  said  s.  44,  of  '  ceasing  to 
perform  his  duty,'  and  the  fact  that  he  has 
been  permitted  to  be  absent  on  casual  leave  for 
a  time  immediately  anterior  to  hin  absenting 
himself  from  duty,  can  make  no  diSerence  in 
his  oSence.  EMPEROav.  RaMASWAMY  RAJU, 
29  M.  192  =  3  Or.  L.J.  463. 

(20) — S.  44 — Omission  to  go  on  beat, — 
Where  the  petitioner  neglected  to  go  on  beat, 
when  ordered  to  do  so,  and  produced  a  false 
beat  ticket  alleged  to  have  been  attested  by  a 
Village  Munsif  to  the  efiect  that  he  had  visit- 
ed a  certain  village,  whereas,  in  fact,  he  had 
not  done  so,  held,  tbat  the  petitioner's  conduct 
was  something  more  than  remissness  or  negli- 
gence in  the  discharge  of  duty,  punishible 
departmentally  under  s.  10  of  the  Act,  and 
was  properly  punishable  under  s.  44  of  the 
Act.     In  re  PONNUSAMI,  1  Weir  840. 

(21) — S.  44 — Refusal  by  constable  on  suffizient 
grounds  to  search  a  house,  if  a  violation  of  duty 
— Duty  imposed  without  any  authority —Viola- 
tion— Liability. — Where  a  constable  is  asked  to 
search  a  house,  he  has  also  some  discretion 
in  the  matter.  If  there  are  suffisient  grounds 
for  thinking  that  a  search  is  not  justified,  he 
can  refuse  to  search  a  house,  and  the  refusal 
will  not  amount  to  a  violation  of  duty. 
Where  a  constable,  apparently  without  any 
authority,  asked  another  constable  to  watch  a 
house,  held,  that  the  latter  who  left  the  place, 
after  some  time,  without  having  been  relieved, 
was  not  guilty    under  s.  44  of  the  Act.     HIGH 

Court   Proceedings,   i9th    February, 
1880,  No.  332,  1  Weir  841. 

(22)— S.  44— See  Nos.  5,  7,  8,  9.  10,  11,  12. 
14,  16,  supra. 

(23) — S.  46 — Section  construed — Oist  of  offence. 
— Under  s.  46,  it  is  an  oSence  for  any  police 
constable  to  extort,  exact,  seek  or  obtain  a 
bribe,  etc.,  by  means  of  any  illegal  threat  or 
pretence.  Further,  it  is  also  an  oflence  for  any 
Police  officer  to  extort,  exact,  s»ek  or  obtain  a 
bribe,  etc.,  for  doing  or  omitting  to  do  any  act 
which  it  may  be  his  duty  to  do.  The  gist  of 
the  offence  is  the  obtaining  a  bribe,  not  the 
neglect  of  duty,  which  last  is  punishable  under 
s.  44.  Under  s.  46,  it  must  be  shown  that 
the  bribe  was  taken  for  omitting  to  do  an  act 
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which  it  may  be  the  duty  of  the  officer  to  do. 
High  Court  Proceedings,  2ist  July, 
1879,  No.  967,   1  Weir  842. 

(24) — S.  &&— Conviction  under  the  ssction^ 
when  allowable. — In  order  that  a  conviction 
under  s.  46  of  Act  XXIV  of  1859  can  be  sup- 
poriied,  it  must  be  shown  that  the  accused 
obtained  a  bribe  on  the  pretence  that  he  would 
omit  to  do  a  thing.  In  re  GOPALASAMI  Naidu, 
1  Weir  844. 

(25) — Ss.  46,  bd— Charge  of  dicoity  under 
a.  389, Pena?  Code — Acquittal — Conviction  wider 
s.  46  of  the  Act — Validity.— A.  police  ofi&^er  was 
charged  under  s.  389,  Penal  Code.  He  was 
acquitted  of  that  oSenoe,  but  was  convicted  of 
an  ofieoce  under  s.  i6  of  the  Police  Act.  The 
actual  charge  framed  against  him  under  s.  46 
of  the  Police  Act  was  the  same  as  the  charge 
framed  against  him  under  s.  389,  Penal  Code, 
i.e.,  extortion,  of  which  he  was  acquitted. 
Held,  that,  having  regard  to  s.  50  of  the  Act, 
the  conviction  was  bad.  In  re  GOPALASAMI 
NAIDU,  1  Weir  844. 

(26) — S.  47 — Sanction  whether  necessary  for 
lodging  a  eomplaint. — No  sanctioc  is  necessary 
for  the  entertainment  of  a  complaint  under 
8.  47  of  the  Police  Act.  In  re  Ramanuja 
CHARi,  1  Weir  843. 

(27)— S.  48—"  Tmvn,"  definition  o/.— There 
is  no  Act  of  the  Legislature  which  empowers 
either  the  Magistrate  of  the  District  or  the 
Local  Government  to  define  a  "  town  "  for  the 
purposes  of  s.  48,  Act  XXIV  of  1859.  In  the 
absence  of  any  provision  of  law  defining  a 
"  town,"  it  rests  with  Magistrates  to  determine, 
on  a  reasonable  consideration  of  the  ecircum- 
stances,  whether  or  not  a  place  is  a  town.  HIGH 

Court  Proceedings,  25th  aug.  1871,  6  M. 
B.C.  App.  34. 

(28)— S.  48,  offences  under — Crijn.  Pro, 
Code  (1882),  s-  26l — Jurisdiction  of  Benches  of 
Magistrates. — S.  48  of  the  Police  Act,  which 
relates  to  obstruction  and  nuisances  in  roads 
(within  the  limits  of  towns)  is  a  general  conser- 
vancy clause,  and  the  offences  committed  there- 
under are  within  the  cognisance  of  a  Bench  of 
Magistrates.  QUEEN  EMPRESS  v.  OOLAQA- 
NADA,  13  M.  142  =  1  Weir  910  =  2  Weir  327. 

(29)— S.  48— Powers  of  special  Magistrate 
conferred  upon  Sub-Rtgistrar  —  Wh  thrr  the 
power  continues  on  transfer  of  Sub-Registrar  to 
anothtr  place. — A  Sub-Regisirar.  who  wts  in- 
vested with  third-class  powers  for  the  tdal  of 
ofiencaa  under  s.  43  of  Act  XXIV  of  1859  in  a 
certain  place  was  transferred  irom  tbat  place  to 
another.  In  the  latter  place,  he  t^ok  up  cases 
in  his  file  and  tried  a  certain  number  of  them. 
Held,  that  the  Sub-Registrar  was  competent  to 
exercise,  on  his  transfer  to  another  place,  the 
powers  conferred  upon  him  as  Sub- Registrar  of 
the  place  from  which  he  was  transferred,  unless 
the  Local    Government    directed    him  not  to 
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exercise   them.     QUEEN-Empress  v.   Viran- 
NA,  15  M.  132  =  2  Weir  36. 

(30) — S-  48 — Punishment  under  the  Act — 
Imprisonment  in  default  of  payment  of  fine — 
Penal  Code,  ss.  48  and  6i—Act  V  of  1865.— 
Persons  punished  under  s.  48  of  the  Police  Aot 
cannot  be  sentenced  to  pay  a  fine  with  a  period 
of  imprisonment  in  default  of  payment.  The 
procedure  to  be  followed  in  enforcing  the  fine, 
or  in  awarding  imprisonment  in  default,  is  that 
laid  down  in  Madras  Act  V  of  1865,  by  which 
a  Magistrate  can  only  order  imprisonment  on 
being  satisfied  that  the  accu^'ed  has  not  suffi- 
cient property  whereon  the  fine  can  be  levied. 
High  court  Proceedings,  7th  Dec.  1866, 
3  M.H  C  App.  9.  IF.,  7  M.H.C.  App.  22;  D.,  18 
M.  490=1  Weir  909.] 

(31)— S.  48 — Offence  by  a  European  British 
subject — Trial. — The  Contonmeat  Magistrate 
has  no  jurisdiction  to  try  a  European  British 
subject  for  an  offence  under  s.  48  of  Act  XXIV 

of  1859.  High  Court  Proceedings,  13th 
June  1870,  5  M.H.C.  App.  23. 

(32) — S.  i8~Rigorotis  imprisonment  under,  if 
legal. — Under  s.  48  of  the  Police  Act,  the  award 
of  rigorous  imprisonment   is  not    legal.  HIGH 

'Court  Proceedings.  3ist  Aug.  1S70,  5  M. 
H.C.  App.  34. 

(33) — iS.  48 — Imprisonment  in  default  of  pay- 
ment of  fine- — Imprisonment  in  default  of 
payment  of  fine  for  an  offence  under  s.  48  of 
Act  XXIV  of  1859  is  irregular.    HIGH  COURT 

Proceedings.  24th  april  1873,  7  M.H.C. 
(App.  22. 

(34)— S.  i8— Whipping,  sentence  of,  if  legal 
under  the  Act. — The  Whipping  Act  only  author- 
ises the  punishment  of  whipping  for  offences 
of  which  the  accused  is  convicted  under  the 
Penal  Code,  and  s.  5  of  the  Whipping  Act 
provides  for  juveniles  convicted  under  the  same. 
Therefore,  a  sentence  of  whipping  cannot  be 
passed   for   an   offence    under    the    Police  Aot. 

HIGH  Court    proceedings,  ioth  Mar. 
18S0.  No,  485,  1  Weir  815. 

(35)— S.  48  (s.  3  of  the  Towns  Nuisances  Act) 
spreading  raggi  stalks  in  a  public  street. — The 
mere  spreading  of  raggi  stalks  to  dry  in  the 
streets  of  a  village  is  not  an  off'='nce  under  s.  48 
of  Act  XXIV  of  1859  (s  3  of  the  Towns  Nuisances 
Aot).     In  re  SiNNAPPUDAYAN,  1  Weir  912. 

(36) — S-  48  (l)—Toiun  Nuisances  {Madras 
Act  III  of  1889),  s.  3  (1) — Riding  on  untrained 
bullock  in  public  streets- — Riding  an  untrained 
bullock  on  a  public  road,  which  the  rider  could 
not  control,  is  an  offence  under  s.  48  (1)  of  Aot 
XXIV  of  1859,  and  under  s.  3  (1)  of  Act  HI 
of  1889.  High  Court  Proceedings,  14th 
august  1872,1  Weir  843  =  7  M.H.C,  App.  10  = 
1  Weir  911. 

(37) — S.  48,  cl.  3—Applicibility  of  the  section 
to  the  causing  of  obstruciion  by  spreading  fishing 
nets— Penal  Code,  s.  233—01.   3,  s.  48  of  the 
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Police  Aot  refers  to  obstruction  of  roads  or 
streeia  caused  by  cattle  or  by  conveyances,  ia 
certain  circumstances  therein  detailed.  The  aot 
of  spreading  fishing  nets  by  the  side  of  the  road 
is  clearly  not  punishable  under  that  clause, 
nor  is  it  punishable  under  s.  283,  Penal  Code, 
without  proof  that  obstruction  is  caused  to  a 
particular  person  or  persons  by  such  aot. 
Queen  v.  Khader  Moidin,  4  M  235  =  1 
Weir  911  =  1  Weir  232.  IF.,  25  0.  275  ;  R.,  1 
Weir  232.] 

(38) — S.  48,  cl.  5 — Heap  of  dirt  kept  in  town, 
whtn  amounts  to  an  offence— Act  I  of  1885. — It 
is  not  the  intention  ot  the  legislature  to  make 
it  penal  to  lay  down  a  heap  of  dirt  or  matariils 
for  building,  in  convenient  places  within  the 
limits  of  a  town.  The  last  sentence  in  cl.  5, 
which  makes  it  penal  to  cause  any  offansiva 
matter  to  run  from  a  dung  heap  into  the  street, 
contemplates  the  depo--it,  of  a  dung  heap  near 
a  street,  or  within  the  limits  of  a  town  as  other- 
wise than  penal.  Queen-EMPREES  v. 
appathorai,  9  M.  167. 

(39)— S.  48— See  MAD.  Act  III  OF  1889, 
S.  3,  1  Weir  912. 

(40)— 8.  48  -See  M.^D.  ACT  III  OP  1889, 
S.  3,  cl.  9,  1  Weir  913,  914. 

(41)— 8.  48— See  JURISDICTION  OP  CRIMI- 
NAL Courts— Jurisdiction  over  Euro- 
pean, 5  M.H.C.  App.  25. 

(42)  —  S.  49 — Processions  —  Powers  of  the 
Police, — Ptr  Collins,  C.J.— S.  49  of  the  Madras 
Police  Act  dt^fines  the  powers  of  the  police. 
They  may  direct  the  conduct  ol:  all  a-!semblie3 
and  processions  in  the  public  streets,  pcesoribe 
the  routes  by  which  and  the  time  at  which  such 
processions  may  pass,  keep  order  in  the  public 
streets  and  prevent  obstructions;  they  may  also 
regulate  the  use  of  music  in  the  streets  on  the 
occasion  of  native  festivals  and  may  direct 
crowds  of  twelve  of  more  persons  to  disperse, 
when  they  have  reason  to  apprehend  any  breach 
of  the  peace.  The  powers  thus  given  to  the 
police  are  large  and  set  out  with  particularity, 
bat  the  S  aperintandent  of  Police  has  no  power 
to  remove  from  the  processionists  any  banner 
belonging  to  them  and  order  those  banners  to  be 
taken  to  tae  Police  Station.  The  Saperintea- 
dent  in  taking  possession  of  the  banners  com- 
mits a  tortiousiot.  PerShephard,  J. — Under  the 
Madras  Police  Aot,  although  the  Superintendent 
may,  as  occasion  requires,  do  certain  things 
with  regard  to  processions,  yet,  the  Act  does 
not  say  that  ha  may  take  fligs  or  obnoxious 
devices  carried  by  members  of  the  procassion, 
nor  does  the  Critn.  Pro.  Cide  confer  any  such 
power.     PANCHAKARLA  RANGANAYAKULU  v. 

Superintendent  OF  Police,  3  M.L.J.  276. 

(43)- S   49— See  No.  15,  supra. 

(44) — S.  50 — Proviso  to  the  section,  lohether 
m^de  inoperative  bij  the  provisions  of  Madras 
Act  III  of  1865.— S.  1  of  Madras  Aot  HI  of 
1865,  renders   inoperative   the  proviso   in  s.  50 
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of  Act  XXIV  of  1859.  Therefore,  a  native 
Magistrate  has  jurisdiction  to  try  Police  of&cers 
above  the  ranii  of  a  private  charged  with 
offences  under  Act  XXIV  of  1859.  HIGH 
Court  Proceedings.  7th  July  1869, 
No.  1211,  1  Weir  846  =  4  M.H.C.  App.  5i.  [F.. 
1  Weir  846.] 

(45)— S.  50— (See  No.  25,  supra. 

(46,  47)— S.  53— Powerof  native  Magsitrate  to 
try  "police  officer — Act  III  of  1865 — Scope  of  the 
section  — After  the  passing  of  the  Act  III  of 
1865,  native  Magistrates  have  power  to  try  a 
Police  officer  above  the  rank  of  a  private  for  an 
ofience  under  Act  XXIV  of  1859,  8.  53  has 
reference  only  to  acts  done  or  intended  to  be 
done  under  colour  of  the  Act,  but  does  not 
apply  to  any  acts  not  professedly  done  in  the 
exercipe  of  any  power  conferred  by  the  Act.  In 
re  Chendrial,  1  Weir  846. 

(48) — 8.  53— Inspector  withholding  pay  of 
Ht  ad -constable — Suit  (or  recovery  of  the  same. 
—  The  plaintiff,  a  Police  Head  constable,  sued 
the  defendant,  a  Police  Inspector,  for  his  pay, 
which  he  alleged  that  the  latter  kept  back.  It 
appeared  that,  before  resorting  to  the  Court, 
the  plaintiff  complained  of  this  to  the  Head 
Assistant  Magistrate,  who  dismissed  the  com- 
plaint heiause  the  plaintiff's  allegations  did  not 
amount  to  an  offence  under  the  Penal  Code. 
After  being  discharged  from  the  Poli<^e,  the 
plaintiff  give  notice  to  the  Superintendent  of 
Police,  under  s.  53  of  the  Police  Act,  asking 
him  to  direct  the  defendant  to  pay  the  money, 
but  he  declined  to  interfere.  Hence, the  present 
euit  was  instituted.  The  defendant  pleaded 
limitation  under  s.  53,  Act  XXIV  of  1859,  and 
that  the  plaintiff  was  estopped  from  denying 
that  the  section  applied  by  reason  of  his 
admission  in  his  notice  to  the  Superintendent. 
Held,  that  the  suit  was  maintainable  as  the 
act  alleged  to  have  been  dene  had  nothing 
whatever  to  do  with  police  duties  and  that  the 
plaintiff  was  not  estopped  from  standing  on  his 
legal  rights,  because  he  gave  a  notice  under 
tho  Ac',  when  it  was  not  necessary  GUNDAN 
VENKATASAMI  V,  CHINNAM  PURUSHOTTAMA, 

1  Weir847  =  S  M.H.C,  466. 

(49)— S.  53  —  Conviction  under  the  Act — 
Limitation. — A  conviction  under  the  Act  is 
illegal  if  the  prosecution  is  time-barred  under 
s.  53  of  the  Act.  In  re  SESHAGIRI  Row,  1 
Weir  848. 

Act  I  of  1863  (Subordinate  Magistrates, Second 

Glass). 

[REP.  (IN  Madras),  Mad.  act  iv  of 
1867  ;  (IN  Coorg),  Reg.  I  op  I83i,] 

(D  — Ss.  1  and  2— See  CONTEMPT  OF  COURT, 
4  M.H.C.  App.  51. 

(2) — S.  2 — See  No.  1,  supra. 


6. — Madras  /4c/s— continued. 

Act    II    of    1864    (Recovery    of   Arrears  of 
Revenue). 

[Short  title  given,  act  XI  of  i90l. 
Rep.  in  part.  Act  XII  of  1873.  amended, 
Mad.  act  III  of  1884  ;  MaD.  ACT  I  of  1897. 

S  37,  Proviso  38  (3)  amended,  s-  37  A. 

INS.  MaD.  ACT  I  OF  1909.] 
(1)— See  Theft— Things  in  respect  op 

WHICH    the    OFFENCE    OF    THEFT   CANNOT 
BE  COMMITTED,  1  Weir  421. 

(2) — S.  8 — Removal  oi crops  under  attachment 
by  the  owner — Demand  being  made  upon  another 
person  holdiny  the  patta  —  Charge  of  thift, 
whether  maintainable. — Certain  standing  crop 
was  distrained  for  arrears  of  revenue.  The 
accused,  the  real  owner  of  the  land,  carried 
away  the  crop  and  was  charged  with  theft. 
The  Deputy  Magistrate  acquitted  the  accused 
on  the  ground  that  no  demand  was  served 
upon  them  and  that  no  list  of  distrained  pro- 
perty was  furnished  to  them  but  were  given  to 
another  person  in  whose  name  the  pattas  stood. 
Held,  that  the  Deputy  Magistrate  was  wrong 
in  acquitting  the  accused  on  the  ground  men- 
tioned. The  case  was  directed  to  be  retried  on 
the  point  whether  the  accused  was  in  fact 
aware  of  the  distraint,  and  with  such  know- 
ledge dishonestly  removed  the  crop.  QUEEN- 
Empress  v.  Ramasami,  16  M.  364  =  1  Weir 
422  =  3  M.L.J.  178. 

Act  III  of  1861  (Abkari). 

[Rep.  in  part,  Act  Xil  of  1873  ;  Mad. 

Act     V  OF     1S79.      REP.     (LOCALLY),     MAD. 
Act  I  OF  1896.] 

(1)— See  Mad.  Act  I  of  1886,  SS.  29  ANI> 
55  (c),  11  M.  250=1  Weir  638. 

(2)— See  Mad.  ACT  I  OF  1886,  S.  34,  26  M, 
124  =  1  Weir  630. 

(3)— Repealed  by  Act  I  of  1886— Conviction 
under— lilegal-Ratrial— See  Re  TRIAL,  (1911) 
2  M.W.N.  588  =  12  lad.  Cas.  616  =  12  Cr,  L.J» 
992. 

(4) — S.  2 — Paynifnt  of  wages  by  liquor, 
whether  amounts  to  sale. — A  pajment  of  wages 
by  liquor  is  not  included  in  th-e  genera!  term 
"  selling,"  and,  is,  therefore,  not  an  offence 
under  the  Abkari  Act.  QUEEN-EMPRESS  v. 
APPAVU.  9  M.  141  =  1  Weir  645.  [iJ..  25  B. 
696  =  3  Bom.  L.R.  384,  2  P.R.  1903  =  53  P.L. 
R.  1903.] 

(5) — Ss.  2,  21,  and  22 — Exposure  of  sioeet 
palm  juice — Manufacture. — Sweet  palm  juice, 
which,  by  exposure  to  the  operation  of  natural 
causes,  ferments  and  becomes  toddy,  is  as  much 
manufactured  by  the  person  who  exposes  ic,  as 
if  the  same  result  wa-?  proouced  by  the  process 
of  distillation  HIGH  COURT  PROCEEDINGS, 
ITTH  June  1870,  5  M  H  C.  App.  26, 

(6)— S-  8 — Selling  liquor  without  license, 
whit  ammmti  to — Waere  a  person,  whose 
license  was  cancelled  for  some  breach  of  the 
regulations,  put  forward   anothers  person  as  a 
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<6, — Madras  Acts — continued. 

Act  III  of  186(  (khk&ri)— continued. 

proper  person  to  be  licensed  for  the  shop  in  which 
be  himself  had  been  vending,  and  such  person 
being  duly  approved  and  licensed  by  the  Collec- 
tor, the  former  licensee  under  the  cover  of  that 
license  continued  his  old  business,  paying  a 
monthly  sum  to  that  person,  held,  that  the 
former  licensee  could  not  be  convioi.ed  of  selling 
liquor  vyitbout  license,  as  the  Collector  was 
estopped  by  his  own  license  and  could  not 
enquire  into  the  private  arrangements  between 
the  licensee  and  the  person  conducting  the 
business.  QUEEN  EMl^RESS  v-  NanJAPPA 
PILLAI,  7  M.  432  =  1  Weir  644. 

(7)~Ss.  14,  16,  '22— Valid  permit.— There  is 
nothing  in  Madras  Act  III  of  1864  to  restrict 
the  validity  of  a  permit  to  the  actual  person  to 
whom  it  is  issued,  or  to  prevent  it  from  protect- 
ing liquor  conveyed  by  third  persons  on  the 
licensee's  behalf.  HIGH  COURT  PROCEEDINGS, 
20TH  July  1870,  5  M.H.C.  App.  29. 

(8) — Ss.  15  and  22 — Sub-renter' s  servant  con- 
veying toddy  loiihout  a  'permit.—  The  conveying 
of  toddy  by  i-ervauts  of  a  sub-renter,  without  a 
permit,  from  the  sub-renter's  trees  to  his  shop 
would  not  amount  to  an  oSence  under  s.  22,  if 
the  quantity  conveyed  did  not  exceed  that 
which  a  sub-renter's  permit  would  cover. 
Queen  v.  Pottachi,  7  M.  161  =  1  Weir  633. 
[E..  11  M.  472.] 

(8-a)— S.  16— See  No.  7,  supra. 

(9) -S.  17 — Order  for  confiscation, — Under 
6.  17,  the  Collector  alone  can  confiscate,  and 
not  a  Magistrate.  QUEEN  v.  KoKKILIGADDA 
THATHAYYA,  4  M.  240. 

(10) — Ss.  17,  21 — Conviction  under  s.  21 — 
Confiscatton. — A  Magistrate  is  not  competent 
to  order  the  confiscation  of  arrack  found  in  pos- 
session of  a  person  convicted  by  him  under 
s.    21,  when  such    person  is  a   licensed    vendor. 

High  Court  proceedings,  4th  Nov.  1870, 
5M.HC.  App.  41. 

(11)  -Ss.  17,  23-4  and  m-B— Power  of  Magis- 
trate to  confiscate  animals — Proceeds  of  property 
confiscated  by  Collector,  whether  available  for 
distribution. — Although  a  Magistrate  cannot 
confiscate  animals  under  s.  2-3  A  of  the  Act, 
yet,  in  all  magisterial  cases  falling  for  disposal 
under  s.  26  B,  the  proceeds  of  whatever  has 
been  confiscated  by  the  Collector,  including 
animals,  would  be  available  for  distribution  in 
the  manner  therein  prescribed.  QUEEN  v. 
SYKEYA,  5  M.  137  =  6  Ind.  Jur,  243. 

(12)— S.  20  (ss.  55,  56  of  Act  I  of  1886)— Sell- 
ing of  liquor  by  measures  of  less  value  than 
prescribed  by  the  Board  of  Revenue — Object 
of  s.  20.— S.  20  of  Act  III  of  1864  provides 
for  the  punishment  of  persons  wilfully  con- 
travening any  rule,  regarding  the  manufacture 
and  sale  of  liquor,  prescribed  by  the  Board  of 
Revenue,  under  the  authority  conferred  in  the 
Act,  or  any  person  duly  licensed  who  shall 
commit  a  breach  of  the  provisions  of  his  license. 
The   rules   framed  by   the    Board,   under   the 


6 — Madras  Acts — continued. 

Act  III  of  1864  (Abk&ti)— continued. 

authority  mentioned,  requires  sellers  to  use  a 
drachm  measure,  48  of  which  make  an  imperial 
gallon.  The  meaning  of  the  rule  is  that  sellers 
are  to  sell  by  the  measure  prescribed,  not  that 
they  are  to  use  only  a  one  drachm  measure. 
The  seller  may  use  measures  containing  many 
drachms  or  parts  of  drachm,  but  he  is  to  sell 
by  the  drachm.  Therefore,  selling  by  measures 
of  less  capacity  is  not  a  breach  of  the  rules  or 
of  the  provisions  of  the  license.  HIGH  COURT 
PROCEEDINGS,  23RD  DEC.  1879,  No.  2332,  1 
Weir  643. 

(13) — S.  21 — Selling  toddy  without  license — 
Toddy,  luhat  is. — A  person  selling  toddy  with- 
out license  is  liable  to  be  convicted  under  s  21 
of  the  Abkari  Act  without  any  evidence  as  to 
fermentation,  as  toddy  piima  facie  is  fermented 
palm  juice.  HIGH  COURT  PROCaEDINGS, 
21ST  OCT.  1870,  S  M.H.C.  App.  36. 

(14)~S.  21—"  Toddy''—  Definition.—  The 
High  Court  in  5  M  H.G.R,  App.  XXXVI,  did 
not  intend  to  definite  toddy  as  a  matter  of  l^w. 
High  Court  Proceedings,  4th  Jan.  1871. 
6M,H.C.  App.  11. 

(15)- S.  21  (s.  55,  cl.  (h)  of  Act  I  of  1886)— 
Licensee's  death — Expiry  of  license. — A  license 
expires  on  the  death  of  the  license-bolder  and 
cannot  protect  a  subsequent  sale  by  a  member 
of  the  deceased's  family.  In  re  MARI,  1  WeiP 
642. 

(16)— S.  21— Brother  of  license-holder, 
whether  protected  by  the  license, — The  license 
given  to  a  person  will  protect  the  brother  of  the 
licensee,    as    also    his    agent-     HIGH   COURT 

Proceedings,  iith  December,  1871, 
No.  1982,  1  Weir  642. 

(17)— S.  21  (s.  55  of  Aot  I  of  1886)— License- 
holder's  wife,  whether  protected  by  the  license. — 
The  license  of  the  husband  protects  a  wife  who 
is  selling  liquor  on  his  behalf.  HIGH  COURT 
Proceedings,  iith  November,  1872, 
No.  1897,  1  Weir  642.    [D.,  1  Weir  642.] 

(18)- S.  21— See  Nos.  5,  10,  supra. 

(19) — Ss.  21  and  22— Expiry  of  license — 
Possession  of  liquor  after  period  of  license, 
whether  an  offence. — S.  21  must  be  read  as  an 
exception  to  the  general  provision  in  s.  22.  If 
so  read,  the  liability  of  the  licensed  vendors 
whose  license  has  expired  is  limited  to  the  ca.'^e 
in  which  they  are  found  in  possession  of  liquor 
for  the  purpose  of  sale.  QUEEN  v.  RAMaYA, 
5M.  131. 

(20)— Ss.  21,  22— Offences  under  the  Act— 
Fine  in  default  of  imprisonment — Penal  Code, 
s.  64. — Brines  under  ss,  21  and  22  of  Act  III  of 
1864  can  be  levied  only  by  adopting  the  pro- 
cedure prescribed  in  ss.  30,  31  and  32.  S.  61  of 
the  Penal    Code  has,  therefore,  no  application. 

High  Court  Proceedings,  20th  Nov.  1871, 
6  M. H.G.R.  App.  40. 

(21)— Ss.  21,  23-^  and  55  (g)— Implement  for 
the  purpose  of  manufacturing  liquor. — Where 
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6. — Madras  Acts — continued. 
Act  III  of  1861  {khkavi)— concluded. 

the  accused  was  found  in  possession  of  a  mix- 
ture of  boiled  rice,  dry  ginger  and  nuts  of  the 
marking-nut  plant,  and  admitted  that  be  had 
prepared  the  mixture  in  order  to  manufacture 
liquor,  held,  that  the  accused  was  not  guilty, 
under  Madras  Abkari  Act,  III  of  1864,  inas- 
much as  the  mixture  in  question  was  certainly 
not  an  "  implement  "  for  the  manufacture  of 
liquor.  In  re  SONDI  DONNAI  Sahu,  1  Weir 
640,      [D.,  1  Weir  641  =  24  M.  417.] 

(22)— Ss.  21,  32— Non-realisation  of  venalty— 
Sentence  of  imprisonment. — Where  the  penalty, 
imposed  on  a  person  under  s.  21  of  Madras  Act 
III  of  1664,  is  not  fully  realized  by  the  distress 
and  sale  of  his  moveable  property,  s.  32 
authorizes  a  sentence  of  imprisonment  on  him. 

Queen  v.  Chakrasahu,  7  M.  185. 

(•23)— S.  22— Abkari  Am-ndment  Act  V  of 
1879,  s.  23  (a) — Boat  used  for  carrying  liquor 
without  valid  permit — Order  for  confiscation  of 
the  boat —  Validity. —  Where  a  second  class 
Magistrate  convicted  certain  persons  under 
8.  22  of  Act  III  of  1864,  of  conveying  liquor 
without  a  permit,  and  ordered  the  confiscation 
and  sals  of  the  boat  in  which  the  liquor  was 
found,  held,  that  the  Magistrate  was  not  justi- 
fied in  passing  such  an  order  either  under 
s.  23  (a)  of  Act  V  of  1879,  or  under  s.  17  of 
Act  III  of  18R4.  Queen  v.  Kokkiligadda 
THATHayya,  i  M.  240. 

(24)— S.  22~See  Nos.  5,  7,  8,  19,  20,  supra, 
(25)— 8.  23-A— See  Nos.  11,  21,  supra. 

(26)-— S.  25— Failure  to  produce  a  liquor 
license  being  called  upon  to  do  so  — Older  for 
confiscation  of  property — Act  Y  of  1879,  s.  26(6). 
— The  ofience,  uuder  Madras  Act  III  of  1864, 
of  not  having  a  liquor  license  ready  to  be 
shown  to  a  Police  constable,  when  called  upon 
to  produce  it,  is  not  an  ofience  for  which  a 
Magistrate  could  proceed  under  s.  26  [b)  of 
Madras  Act  V  of  1879  to  confiscate  the  pro- 
perty, and  to  award  half  of  the  fine  and  of  the 
sale  proceeds  to  the  Police.  QUEEN  v.  VASAN- 
TAPPA,  i  M.  231. 

(27)— S.  26—"  Police  Officer  "  —  Village 
policeman — Police  Act  (Madras  Act  XXIV  of 
1859),  s.  1. — The  Abkari  Act  does  not  narrow 
the  definition  of  the  word  "  police  "  given  in 
the  Police  Act.  The  term  "  Police  Ofiicer,"  as 
used  in  s.  26  of  the  Abkari  Act,  includes  an 
officer  of  the  village  police,  e.g.,mohatad, 
QUEEN-EMPRESS  v.  SESHAYA,  9  M.  97  =  1 
Weir  630. 

(28)— S,  26-E.  — SeeNo.  11,  supra. 

(29)— 8.  32— See  No.  22,  supra. 

(30)— S.  55 -See  No.  21,  supra. 

(31) — S.  65 — Order  for  confiscation  of  pro- 
perty— Where  a  person  is  convicted  under  s.  21, 
Act  ill  of  1864  (s,  55  of  Act  I  of  1896),  a  Magis- 
trate is  not  competent  to  order  the  confiscation 
of  the  property  in  the  possession  of  the  accused, 
in  respect  of  which  no  oSance  has  been  com- 
mitted High  Court  Proceedings,  27th 
September  1881,  No.  2008,  1  Weir  651. 


6.— Madras  Acts — continued. 

Act  IV  of  1864  (Cess  in  lieu  of  Village  Fees). 

[Rep.,  Mad.  Act  IV  of  1893]. 

8.  7  —  See  CONFESSION  —  CONFESSIONS 
MADE  TO  POLICE  OFFICER,  7  M.  287  =  2 
Weir  735. 

Act  III  of  186S  (Offences  against  special  and 
local  laws). 

[REP.,  ACT  XVI  OF  1874.] 

(1) — Jurisdiction  of  Magistrates. — The  juris- 
diction which  Madras  Act  III  of  1865  confers 
on  Magistrates  is  not  repealed  by  the  schedule 
to    the   Crim.    Pro.    Code,  as  amended   by    Act 

vni  of  1889.    High  Court  Proceedings, 
4TH  June  1872,  7  M.H.C.  App.  6. 

(2)— Mad.  Act  III  of  1865,  not  repealed— Act 
VIII  of  1869.- Madras  Act  III  of  1865  is  not 
repealed    by    the   schedule  to  Act  VIII  of  1869. 

High  Court   Proceedings,   29th   June 
1872,  7  M.H.C.  App.  8. 

{3)—Repeali7ig  ActXYI  of  1874,  s.  1— Effect 
of  the  Act  on  jurisdiction  of  Courts  under  special 
or  local  laiui.  —  ThQ  repeal  of  Madras  Act  III  of 
1865  by  Act  XVI  of  1874  has  not  deprived 
Magistrates  in  the  Madras  Presidency  of  their 
jurisdiction  over  ofiences  created  by  special  and 
local  laws.  HIGH  COURT  PROCEEDINGS,  29TH 
September  1876,  No.  2230.  iWeir,  886,  P.B. 

(4)— See  ACT  XIII  OF  1859,  4  M.H.C,  App. 
64. 

(5)— ESect  of  repeal  of  this  Act  by  Act  XVI  of 
1874— See  ACT  XVi  OF  1874,  1  M.  223- 

(6)  — See  ACT  XVI  OF  1874,  2  M.  161  =  1 
Weir  887. 

(7)— See  MAD.  ACT  XXIV  OF  1859,  1  Weir 
846. 

(8)  ~ 8.  1— See  ACT  XVIII  OF  1854,8.26, 
4  M.H.C.  App.  9. 

(9)— 8.  1— See  Mad.  ACT,  XXIV  OF  1859, 
S.50,  1  Weir  846  =  4  M.H.C.  App.  54. 

Act  V  of  1865  (District  Police  Amendment). 

[Short  title  given,  act  XI  of  1901.] 
See  Mad.  ACT  XXiV  OF  1859,  8.  48,  3  M.H,. 
C.  App.  9. 

&ct  X  of  1865  (Towns  Improvement). 

[Rep.  Mad.  act  III  of  1871.] 

(1) — S.  108-4 — Keeping  a  slaughter-house, — 
Slaughtering  a  beast  in  one's  own  premises  for 
the  owner's  private  purpose  does  not  amnunfc 
to  using  the  same  as  a  slaughter-house.  HIGH 
COURT  Proceedings,  1st  Feb.  1871,  6  M.H. 
C.  App   18. 

(2)  S.  144— Scope  of  the  section.— S.  144  of 
Madras  Act  X  of  1865  applies  only  to  the  fresh 
dedication  of  premises  to  certain  offensive  trades. 
The  continuing  of  an  ofiensive  trade  in  premises 
already  used  is  not  within  the    section.     HiGH 

Court  proceedings,  4th  Feb.  1870, 5  M.H. 
G.  App.  16. 
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6, — Madras  Acts — continued. 
Act  I  of  1866  (Cantonment). 

[Rep.,  act  XIII  OF  1889.] 

(1) — S.  \9— Cantonment  Act  Rules,  ch  IV, 
s.  16— Failure  to  report  to  Cantonment  Magis- 
trate the  appearance  of  contagious  disease.  — No 
penalty  attaches  to  a  failure  on  the  part  of  a 
private  individual  to  report  to  the  Cantonment 
Magistrate  the  appearance  of  an  epidemic  or 
contagious  disease,  as  directed  by  ch.  IV  of  the 
Cantonment  Rules,  framed  under  s.  19,  Mili- 
tary Cantonment  Act.  QUEEN  EMPRESS  V. 
Lalla,  8M.  428  =  1  Weir  708. 

(2) — S.  22 — Potver  of  Cantonment  Magistrate 
to  award  rigorous  imprisoninent  in  default  of 
payment  of  fine— General  Clauses  Act,  1&68, 
s  5. — As  the  Cantonment  Act  was  passed  two 
years  prior  to  the  General  Clauses  Act,  the 
provisions  of  s.  5  of  the  latter  Act  do  not  apply 
to  the  former,  and  the  fict  that  rules  and  re- 
gulations framed  under  els.  4  to  11  of  the  Can- 
tonment Act  did  not  receive  the  force  of  law 
until  after  1868,  can  make  no  difierence. 
Therefore,  a  Cantonment  Magistrate  cannot 
award  rigorous  imprisonment  in  default  of 
realisation  of  fine  imposed  for  breach  of  any 
rule  or  regulation  made  under  the  provisions  of 
s.  17  of  Act  I  of  1866.  Empress  v.  Goundadu, 
8M.  350. 

(3i — S.  26 — Adulteration  of  milk  with  water. 
—  The  mere  addition  of  water  to  milk  cannot  be 
said  to  be  adulteracion,  so  as  to  make  the  milk 
noxious  as  drink,  within  the  meaning  of 
r.  XXXI,  Ch.  Ill  of  the  Cantonment  Rules 
made  under  Act  I  of  1866.  In  re  BaLAKRISBNA 
PILLAI,  1  Weir  709. 

(4)  —  S.  30 — Supplying  liquor  without  license 
— Jurisdiction.  —  The  ofience  under  s.  30  of  the 
Madras  Act  I  of  1866  of  supplying  liquor  with- 
out a  license  is  only  puniohs  ble  by  a  Magistrate. 
The  words  of  the  section  exclude  the  jurisdic- 
tion ot  the  Sessions  court  in  the  Mofussil  as 
well  as  a  prosecution  for  the  offences  by  indict- 
ment before  the  High  Court.  REG.  v. 
DONOGHUE,  5  M.H.C.    277.      [fl,,  19  A.  465.] 

Act  YII  of  1867  (Madras  Port  Dues). 

[Rep.,  act  XII  OF  1875.] 

Mad.  Boat  Rules,  s.  lA  —  Refusalby  licensed 
owner  of  boat  to  hire  it. — It  is  provided  by 
8.  14  of  the  Boat  rules  that  any  owner  of  a  licens- 
ed boat  or  person  deputed  by  him  refusing  to 
let  on  hire  his  boat  without  assigning  reason- 
able and  satisfactory  cause  for  such  refusal 
should  be  liable  to  a  penalty  not  exceeding 
Rs.  10.  Ss.  7  and  8  of  the  Rules  pre-supposethat 
the  person  in  charge  of  a  licensed  boat  is  able  to 
count  the  number  of  passengers  taken  into  the 
boat  and  to  compare  it  with  the  number  men- 
tioned in  the  license  and  to  ascertain  the 
quantity  of  cargo  shipped  and  compare  it  with 
the  quantity  specified  in  the  license.  The 
refusal  by  the  owner  of  a  boat  to  take  in  certain 
goods  on  board  unless  a  tally-man  were  provid- 
ed, on  the  ground  of  his  inability  to  count,  was 
held  to   be    not  a  refusal  for  a    reasonable  and 
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satisfactory  cause  within  the  meaning  of  s.  14 
of  the  Rule.  QueeN-EmPRESS  v.  KaMANDU, 
10  M.  121.  [R.,  9  Cr.  L.J.  56  (57)  =  4  N.L.R. 
163.] 

Act  III  of  1869  (Revenue  Summonses). 

[Short  title  given,  act  XI  of  1901.] 

(1) — Power  of  Tahsildar  to  issue  summons  to 
Karnam — Disobedience  to  such  summons — Penal 
Code,  s.  174. — Summonses  issued  by  Tahsildar 
to  Karnams  to  attend  the  Taluq  Katchari  for 
the  purpose  of  preparing  the  census,  jamabundi, 
dowle,  and  other  accounts  are  not  within  the 
purview  of  Madras  Act  III  of  1669,  as  they  are 
not  summonses  to  give  evidence  or  produce 
documents  in  connection  with  the  investigation 
of  any  matter  in  which  the  Tahsildar  is  autho- 
rised to  hold  an  erquiry.  Disobedience  to  such 
summons  is  not  an  offence  under  s.  174,  Penal 
Code.  Queen  v.  Vanam  Subramanyan,  5 
M.  377=1  Weir  91.  [Overruled,  1  Weir  91  = 
7  M.  197,  F.B.J 

(2) — Poiver  of  Revenue  Officers  to  issue  sum- 
monses to  subordinate  offi  ers — Disobedience  to 
summons— Penal  Code,  s,  174. — Act  III  of  1869 
should  be  given  a  liberal  construction.  A  sum- 
mons may  be  issued  under  it  by  a  Revenue 
Officer  for  the  purpose  of  any  enquiry,  however 
general,  which  the  officer  is  empowered  to  make 
for  the  purposes  of  administration.  The  ex- 
planation by  a  karnam  of  his  dcwl  or  other 
accounts  or  statements  might  be  such  a  pur- 
pose. Queen-Empress  v  Subbanna,  7  M. 
197,  FB.  =  1  Weir  90  =  1  Weir  891.  [fi.,  6  Cr. 
L.J.  107  =  4  P.R.  Cr.  1907  =  37  P.L.R.  1907  = 
25  P.W.R.  1907  Cr.,  U  Cr.  L.J.  566  (567)  =  3 
Ind.  Chs.  133  (134)  =  8  M.L.T.  373.] 

(3) — Scope  and  intention  of  the  Act. — The 
intention  of  Act  III  of  1869  was  to  create  a 
facility  towards  the  settlement  of  matters 
connected  with  Revenue  administration,  and 
tbe  facility  created  consisted  in  empowering 
Revenue  officers  to  summon  persons  to  give 
evidence,  which  may  appear  to  be  necessary  for 
the  investigation  of  any  matter  in  which  they 
are  authorised  to  hold  an  inquiry.  Having 
regard  to  the  rule  of  construction  that,  when  an 
Act  gives  a  special  power,  the  power  must  be 
limited  to  the  purpose  for  which  it  is  con- 
ferrtd,  the  power  conferred  on  Revenue  officers 
must  be  confined  to  purposes  connected  with  the 
Revenue  or  general  Rdministration.  QUFEN- 
Empress  v.  Varathappa  Chetti,  12  M. 
297  =  1  Weir  98.  [R.,  7  Cr.L.J.  319  =  4  N.L.R, 
18.J 

(4) — Departmental  enquiry  into  conduct  of 
Tahsildar — Foiver  to  issu<i  summons  to  luitnesses. 
— Where,  on  a  complaint  having  been  made  to 
the  Government  against  a  Tahsildar  of  extor- 
tion from  ryots,  while  engaged  in  collecting 
public  revenue,  the  Government  called  upon 
the  Collector  to  submit  a  report,  and  the 
Collector  deputed  a  Sub- Collector  to  hold  an 
enquiry,  held,  that  the  conduct  of  the  Tahsildar 
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vfAs    a    matter    on     which    a     Collector    was 
authorised  to  hold   an  enquiry   in  virtue  of  the 
power   conferred    on  him"  by  Rag.    IX  of  1822 
and  the  inquiry    woald    come  under  the  terms 
of  Act  in  of  1869.  Held,  also,  that  the  C  )llector    ^ 
was  authorised   to  deoute  the   enq  iiry   to  the    i 
Sub-Collector  and  the  Sub-Collector  was  comps-    I 
tent  to  issue  summonses  for  the  attendance  of    i 
persons  whose  evidenca  mty  aooear  to  him  neces- 
sary for  investisacion     SRINIVAS^  lYESGAR  V. 
Qdeen,  i  M.  393  =  1  Weir  76  =  1  Weir  891.         1 

(5)-  See  CONTEilPT  OP  COURT,  1  Weir 
90  =  5M.H.C.  App.  27  ;  7  M.H.C.  App.  11. 

(6)— See  Penal  Code,  SS.  173.  174,  l  Weir 
96. 

{7)—Se2  PENJAIi  Code,  S.  174,  1  Weir  93, 
1  Weir  91.  1  W^ir  95,  1  Weir  96,  1  Weir  97, 
12  M.  297=1  Weir  98. 

(8) -See  SANCTION  TO  prosecute— Con- 
ditions requisite  for  grant  op  sa.nc- 
TION,  ETC  ,  2i  M.  121  =  2  Weir  170. 

(9) — S.  1 — Powir  of  Tahsildar  to  issue  sum- 
mons,—Uidr^s  Act  III  of  1S69  does  not  aucho- 
rise  a  Tahsildar  to  issue  a  summons  to  any 
person  to  apoear  before  any  other  person  than 
himself.  HIGH  COURT  PROCEEDINGS,  21ST 
AUGUST,  1872,  No.  1559,  1  Weir  890  =  7  M.H. 
C.  App.  10. 

(10.) — S.  1 — Power  of  Tahsildar  to  issue  sum- 
mons,— There  is  no  other  provision  of  law, 
except  Madras  Act  III  of  1869,  which  authorises 
a  Tahsildar  to  issue  a  legal  summons,  disobe- 
dience to  which  would  constitute  an  cfience. 
High  Court  Proceedings,  4th  Novem- 
ber 1872,  No.  1853,  1  Weir  890  =  7  M.H.C. 
App.  11. 

(11)— S.  1 — Tahsildar' s  power  to  issue  sum- 
mons.— Where  a  Tahsildar  issued  a  notice 
calling  upon  a  karnam  to  appear  before  him 
on  a  certain  day  for  preparing  Permanent 
Eegisters,  held,  that  the  disobedience  to  the 
notice  was  not  punishable  under  the  Penal 
Code,  as  the  Tahsildar  was  not  conducting  an 
enquiry  under  Act  HI  of  1869.  In  re  Ram- 
KRISHNIAH,  1  Weir  891. 

(12) — S.  1 — Power  of  Tahsildar  to  issue  sum- 
mons—Where a  Tahsildar,  under  Act  III  of 
1869,  summoned  the  shrotiiemdars  of  a  village 
to  appear  before  him  on  a  certain  date  to 
consider  whom  they  proposed  to  appoint  kar- 
na?7i  of  the  village,  held  that  the  Tahsildar  had 
no  power  to  issue  summonses  for  that  purpose 
under  Act  III  of  1869  and  that,  therefore,  a 
disobedience  of  ohe  summons  was  not  an  oSence. 
In  re  Venkataseshiah.  1  Weir  892. 

(13)— 8.  1— See  PenAD  Code,  s.  174,  IWeir 
95,  1  Weir  96,  8M.L.T.  373. 

(14)— S.  2— Penal  Code,  s.  174— D^^ec^ive 
summons,  disobedieme  of. — Where  a  summons 
has  not  been  drawn  up  in  conformity  with  s.  2, 
Act  III  of  1869,  and  the  place  where  a  person 
is  required  to  attend   is  not  stated   therein,    a 


6. — Madras  Acts — aontinued. 

Act  III  of  1869  (Revenae  SammoDBes) — concld. 

conviction  for  the  disobedience  of  such  sum- 
mons is  bad.  In  re  Narayana  RBDDI,  1  Weir 
100. 

(15)— S.  1—See  PENAL  CODE,  S.  174,  1  Weir 
97,  1  Weir  100. 

(16) — Ss.  2  and  3 — Proper  service  of  summons 
— Penal  Code,  s.  174. — The  summons  unler 
Madras  Act  III  of  1869  should  be  left  with  the 
person  summoned.  It  is  not  sufficient  to 
merely  show  it  to  him  and  to  take  it  back. 
Therefore,  a  person  disobeying  such  summons 
is  not  liable  to  be  puiiished  under  s.  174.  Penal 
Code.  In  rg  KUPPAN,  11  M.  137  =  1  Weir  100 
=  1  Weir  891  [R.,  13  Cr.  L-J.  245=  14  Ind. 
Cas.  597=11  M.L.T.  405=1912,  M.W.N.  528] 

(17) — S.  3 — Summons —Refusal  to  accept  ser- 
vice— Copy  not  thrown  in  presence  of  accused 
— No  personal  service— No  offence. — Where  the 
accused  refused  to  accept  service  of  summons 
and  where  a  copy  of  the  summons  which  was 
in  duplicate  was  not  even  thrown  down  in  his 
presence.  Held,  that  the  service  did  not 
amount  to  personal  service  and  that  the  accused 
cannot  be  convicted  of  the  ofimce  of  disobe- 
dience of  summons.  Ace  III  of  1869,  s.  3, 
requires  personal  service,  but  does  not  say  what 
amounts  to  pergonal  service,  hi  re  GURUSAMI 
ALAMBIRAM,  11  M.L.T.  403  =  14  Ind.  Cas.  597 
=  13  Cr.  L.J.  243  =  1912.  M  W.N.  528.  (H  M. 
137,  R.) 

(18)— S.  3— See  No.  16,  supra. 

Act  YIII  of  1869  (Madras  Inams). 

Short  title  given,  act  XI  of  1901. 

See  Mad.  Act  III  of  1865,  7  M.H  C.    App. 

8. 

Act  III  of  1871  (Towns  Improvement). 

REP.,  Mad.  Act  IV  of  1884,  s  6. 

(1)— Ss.  27,  61  and  62— Power  of  Vice-Presi- 
dent to  revise  protfss'.on  tax — Imposition  of  pro- 
fessio7i-tax — Insufficiency  of  notice,  whctlier 
ainounts  to  an  answer  to  a  charge  under  s.  62.— 
Under  s.  27  of  the  Act,  the  Vice-President,  in 
the  absence  of  the  President,  can  revise  the  list 
of  tax-payers  and  act  for  the  Commissioners  in 
an  emergency.  Where  the  Vice-President 
revised  the  assessment  list  and  included  the 
name  of  the  accused  in  that  list  without  any 
emergency,  held,  th^t  the  maxim,  quod  fieri 
non  debut  factum  valet  a,ppl\ed  to  such  a  case, 
and  the  person  charged  cannot  rely  on  the  in- 
sufficiency of  the  notice  of  assessment  as  an 
answer  to  a  charge  under  s.  62.  MUNICIPAL 
COMMISSIONERS  OF  MANGALORB  V.  DAVIES, 
J.A.  7  M.  63. 

(2) — Ss.  58  and  62 — Liability  to  profession 
tax — Nature  of. — A  person,  who  commences 
the  practice  of  a  profession  or  the  exercise  of  a 
calling  in  a  Municipality,  after  the  commence- 
ment of  the  official  year,  may  be  liable  to  pay 
the  tax  for  that  year.     The   payment   of   suoji 


731 


THE  ALL  INDU  DIGEST. 


722 


^, — Madras  Acts — oontinued, 

Act  III  of  1871  (Towns  Impro¥emeDt)— c<d. 

tax  cannot  be  enforced,  unless  the  person  charg- 
ed therewith  has,  for  the  space  of  two  months 
in  any  one  official  year,  exercised  his  calling  in 
the  town,  nor  is  a  half-yearly  instalment  to  be 
recovered  in  one  Municipality  from  any  person 
who,  in  another  Municipality,  has  paid  the 
instalment  for  the  same  half-year,  unless  he 
has  exercised  the  calling  in  respect  of  which  he 
is  taxed  within  the  same  half-year  in  both 
Municipalities  ;  nor  can  the  obligation  be  en- 
forced against  a  person  who  has  not  received  a 
notice  of  assessment.  The  duty  of  paying  pro- 
fession-tax is  independent  of  the  obligations  of 
registration  and  of  taking  out  a  certificate 
of  such     registration.      VICE- PRESIDENT     OF 

Municipal  Commission,  Cuddalore  v.  J. 
H.  Nelson,  3  M.  129. 

(3) — S.  61 — Interpretation  of  seclion.— The 
section  muse  be  given  a  wider  construction  and 
the  Municipal  Councillors  have  power  to  add 
new  names  of  persons  not  in  the  town  at  the 
beginning  of  the  year,  and  assess  profession  tax 
on    them.      VICE-PrBSIDENT  OP  MUNICIPAL 

Commission,  Cuddalore  v.  J.  H.  Nelson, 
3M.  129. 

(4)  — 8.  61— See  No.  1,  supra. 

(5) — S.  62 — Scope  of  the  section — Trading 
companies,  how  taxed — The  word"  person  "  in 
B.  62  must  be  construed  to  include  any  company 
or  association  or  body  of  persons,  whether 
incorporated  or  not,  where  such  construction  is 
not  repugnant  to  the  context.  The  schedule 
•contemplates  that  the  incidence  of  the  tax  on 
shop-keepers  will  be  governed  by  the  gross  rental 
of  the  shop  in  which  the  business  is  carried  on; 
and  it  was  not  intended  that  each  person 
should  pay  a  license-tax  on  the  full  gross 
rental  of  the  shop.  Trading  companies  are 
liable  to  pay  the  tax  on  trades  ;  but  it  is  not 
every  member  of  the  company,  but  the  partner- 
ship, that  is  taxed.  MUNICIPAL  COMMISSIONER 
OF  NEGAPATAM  V.  8ADAYA    PILLAI,  7  M.  74. 

(61 — S.  62 — Washerman,  whether  an  artizan. 
— A  washerman  is  not  an  artiz^n  within  the 
meaning  of  Madras  Act  III  of  1871,  and  so  the 
conviction  of  the  accused  (a  washerman  by 
calling)  under  s.  62  was  annulled.  HIGH 
Court  Proceedings,  hth  December  1876, 
Hx  parte  POONEN,  1  M.  174  =  1  Weir  726, 

(7)— S.  62— See  Nos.  1,  2,  supra. 

(8) — Ss.  62,  109 — Non-paiiment  of  profession- 
tax — Prosecution  tvhen  to  be  instituted. — Where 
a  person  was  charged  under  s.  62  of  Madras 
Act  III  of  1871  for  having  exercised  his  profes- 
sion for  more  than  two  months  in  a  certain 
official  year  without  paying  the  tax,  but  the 
Magistrate  dismissed  the  charge  on  the  ground 
that  the  prosecution  was  not  instituted  till 
more  than  5  months  after  the  last  payment  on 
account  of  the  tax  which  became  payable,  and 
was,  therefore,  barred  under  s.  169,  held,  that 
the  offence  was  a  continuing  offence,  and  that 
it  was  immaterial  at  what  part   of  the  year  it 
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was  first  completed,  and  that  a  complaint  was 
within  time,  if  laid  within  tbree  months  after 
the  close  of  the  official  year;  or,  when  the 
accused  had  bafore  the  end  of  the  official  year 
ceased  to  exercise  his  profession,  within  three 
months  from  the  time  at  which  he  so  cea.=ed  to 
exercise  it.  OOTACAMUND  MUNICIPALITY  V. 
O'SHAUGHNESSY,  9  M.  38. 

(9) — Ss.  63  to  72 — TAcenss  for  horses— Trans- 
fer of. — Held  by  Turner,  C.J.  and  Hutchins, 
J.,  (Brandt.  J.,  dissenting): — The  Act  requires 
every  particular  vehicle  or  animal,  used  or  k^pt 
for  more  than  30  days  in  the  half-year,  to  be 
paid  for  ;  a  person  becoming  possessed  of  an 
unlicensed  horse  within  the  half-year,  is  not 
at  liberty  to  transfer  to  it  a  license  taken  out 
for  another  which  has  died  or  been  sold. 
MUNICIPAL  Commissioner  of  Mannargudi 
V,  NalLaPA,  8  M.  327. 

(10)— Ss.  64  to  72-See  No.  9,  supra. 
(11)— 8.  109- See  No.  8,  supra. 

(12)— Ss.  127,  129— Publicaiion  of  bye  law 
with  a  penal  clause  by  Municipal  Commisswn- 
ers — Bye-laws  rtqiiiring  license. — A  mere 
publication  of  a  bye-law  with  a  penal  clause  at 
the  end,  which  has  not  been  passed  by  the 
Municipal  Commissioners  or  approved  by  the 
Government  as  applicable  to  the  bye-law  in 
question,  though  it  was  so  passed  and  approv- 
ed in  reference  to  other  bye-laws,  cannot  avail 
to  legaliza  the  infliction  of  the  penalty.  The 
bye-laws  requiring  licenses  in  cases  in  which 
the  Act,  by  specifying  the  cases  in  which  they 
should  be  required  has  implicitly  declared  that 
they  shall  not  be  required,  are  in  violation  of 

the  Act.    High  Court  Proceedings,  17th 
Feb.  1875,  8  M.H.C.  App.  3. 

(13)— 8.  129— See  No.  12,  supra. 

(14)— S.  148  (s.  179,  Madras  Act  TV  of  1884) 
— Re-thatching  a  shop— Renewal. — A  re-thatch- 
ing of  a  shop  is  a  renewal  of  the  shop  within 
the    meaning    of    s.    148,    Act   III    of    1871. 

Criminal  Revision  Case,  No.  470  op  1882, 
1  Weir  732. 

(15) — S.  154 — Scope  of  the  section — Crim. 
Pro.  Code  (1861),  ss.  43,  66  a7id  6^.—  S.  154  of 
Madras  Act  III  of  1871  does  not  apply  to  omis- 
sions to  take  out  licenses.  It  applies  to  the 
breaches  of  the  Act  which  in  a  policeman's 
view  are  offences,  and  regarding  which,  if  com- 
mitted within  his  view,  one  of  two  courses  is 
open  to  him,  viz.,  to  arrest  without  warrant, 
or  to  ky  an  information  bafore  a  Magistrate 
and  apply  for  a  summons  or  warrant.  HIGH 
Court  proceedings,  29th  December 
1871,  6  M.H.C.  App.  49. 

(16)— CZ.  (4),  sc/i.  (b)—" Pleader  and  prac- 
tising Vakil,"  whether  includes  private  prac- 
titioner in  Magistrate's  Court. — The  term 
"pleader  and  practising  Vakil  "  used  in  cl.  (4), 
sch.  (6)  of  the  Towns  Improvement  Act  includes 
also  the  case  of  a  person  who,  not  having  a 
sannad  from  a    District  or    High    Court,  not 
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coming  under  the  definition  of  "pleader"  as 
used  in  s.  186,  Crim.  Pro.  Code,  defends 
priKoners  in  tbe  Courts  of  tbe  Magistrate  with- 
in the  Municipal  limits.  MUMCIPALITY  OF 
PaLAMCOTT/H  V.  ANNASAMI  MUDALI,  6  M. 
100  =  7  Ind.  Jur.  78. 

(n)—Sch.  (c) — Term  "horse,"  whether  in- 
cludes ponies. — Tbe  sch.  (c)  of  Act  III  of 
1871  is  a  part  of  the  Act.  The  word  "  horse  " 
includes  pony,  except  when  the  articles  of  sche- 
dule (c),  by  reference  to  the  number  of  hands, 
exclude  the  application  of  "  horse  "  to  pony.  A 
four-wheeled  carriage  on  springs  drawn  by  one 
pony  under  13  hanns  is  not  liable  to  be  taxed 
under  the  Act.  PbESIDENT  OF  THE  MUNICI- 
PAL Commission,  Yizagapatam  v.  Walker, 
G.L.,  5M.  269. 

Act  lY  of  1871  (Local  Funds). 

[Eep.,  Mad.  act  V  of  1384,  S.  4]. 

(1)— Ss.  62,  63,  64  and  68  —Tolls  where 
leviable — Carts  entering  circle  by  public  road, 
where  no  tolls  are  erected — Liabihti/  to  pay  toll. 
— A  high  way  toll  can  only  be  levied  at  a  toll- 
gate  or  toll  station.  Where  a  cart  uses  a 
road,  whether  old  or  new,  available  to  the 
public  and  on  which  there  is  no  tcU-station, 
and  gets  to  the  road  within  the  circle,  then,  in 
the  abserce  of  a  toll  station  at  or  near  the 
point  where  it  enters  the  read,  there  is  no  power 
to  levy  the  toll  and  the  cart  is  not  liable  to  be 
seized.  Qucete. — Whether  tolls  are  not  leviable 
on  a  cart  approaching  a  toll-station,  and 
making  a,  detour  to  evade  the  payment  of  the 
toll  otherwise  than  by  a  read  available  to  the 
public,  and  entering  the  road  wiihin  the  circle 
at  a  point  beyond  tbe  station  within  tbe  sight 
of  the  toil- contractor.  GOVINDARAJULU  v. 
Lakshuman,  6  M.  S7  =  l  ^eir  797  =  7  Ind. 
Jur.  15. 

(2)— 8.  63— See  No.  1,  supra. 

(3)— S.  64— See  No.  1,  sufra. 

(4)— S.  68— See  No.  1,  supra. 

Act  VI  of  1871  (Salt  Excise  Act,  Madras). 

[Eep.,  Mad.  Act  IV  of  1889] . 

See  alsD,  Mad.  act  I  of  1882. 

"       Mad.  act  IV  OF  1889. 

(1)— SVe  Mad.  Reg.  I  of  1805.  s.  18,  l  M. 
278,  3  M.  17,  F.B. 

(2)— S.  15  IS.  74  cf  Act  IV  of  18S9)—Ma'nu- 
facture  of  injerwr  substitute  for  salt. — Tbe 
manulacture  of  an  inferior  substitute  for  salt, 
such  as  brine,  is  not  an  cfience  wiihin  the 
provisions    of    s.    15.   Act  VI  of   1871.     HIGH 

Court  proceedings,  19th  July  1879, 
No.  943,  1  Weir  895. 


6, — Madras  Acts — continued. 

Act  III  of  1878  (License). 

[Rep.,  act II  OF  1886]. 

(I)— Ss.  14  and  15  (Income-Tax  Act,  II  of 
1886.  ss-  25  and  28)—  Objections  to  as^essrmnt 
of  income-tax — False  statements — Penal  Code, 
s.  193. —  In  dfterminirg  objections  taken,  under 
s,  14  of  Act  III  of  1878,  to  the  assessment  of 
income-tax.  the  Collector  has  the  same  power 
as  a  Civil  Court  to  enforce  the  attendance  cf, 
and  to  examine,  witnesses  on  oath  or  affirma- 
tion, in  order  to  ascertain  the  correctness  of 
the  fact  alleged  by  the  petitioner.  If  a  false 
statement  i.=?  made  during  such  enquiry,  the 
maker  of  it  is  liable  to  be  prosecuted  for  an 
cfience  under  s.  193  In  re  AIYAVAIYAN  alias 
Chidambara  AYAN,   1  Weir  782. 

(2)— 8.  15— See  No.  1,  supra. 
Act  Y  of  1878  (City  of  Madras  Municipality). 

[Rep.,  Mad.  act  I  of  1884.] 

See  Mad.  Act  I  of  1884. 

(D— S.  71,  els.  XI  and  XW— Performance  of 
music  in  a  private  place  with  the  object  of 
collecting  ciowd — Otstruction  of  street. — On 
construction  of  cl,  XI  of  s.  71,  it  cannot  have 
been  the  intention  of  the  Legii-lature  that  the 
person  causirg  the  obstruction  should  actually 
be  on  or  in  the  street  at  the  time  of  the  alleged 
obstruction.  The  words  of  thp  clause  are  very 
wide,  viz.,  "  whoever  in  any  way  wilfully 
obstructs  or  causes  obstruction,  etc,"  and  it 
is  clear  that  it  was  the  intention  of  the  Legis- 
lature to  confer  very  extensive  powers  on  the 
City  Police  for  the  control  and  regulation  of 
street  traffic.  A  person  or  body  of  persons, 
although  not  actually  in  the  street,  or  on  a 
piece  cf  ground  or  in  a  house  immediately 
abutting  on  or  adjoining  a  street,  has  as  much 
power  of  obstructing  the  traffic  by  collecting  a 
crowd  as  if  tbey  were  actually  on  the  street. 
Where  members  of  a  Salvation  Army  played 
music  and  sang  on  a  spot  immediately  adjoin- 
ing a  street  and  thereby  collected  a  large 
crowd,  which  obstructed  the  free  passage  of  the 
public  road,  held,  thar.  the  persons  were  guilty 
under  cl.  XI  of  s.  71.  but  not  under  cl.  XV 
of  that  section.  QUEEN-EMPRESS  V.  SUKHA 
Singh,  U  M.  223  =  1  Weir  848. 

(2)— S.  Id— Act  I  of  1884.  s.  105— Profes- 
sion-tax, nature  of. — Although  the  profession- 
tax,  under  s.  103  of  Act  V  of  1878,  and  under 
s,  105  of  Act  I  of  1884,  is  described  as  yearly 
tax,  the  tax-payer  incurs  only  a  half- j early 
liability.  If  he  does  not  carry  on  his  profes- 
sion during  the  first  half-year,  he  is  liable  to 
pay  the  tax  only  for  the  second  half-year.  If, 
having  carried  on  his  profession  during  the 
first  half-year,  he  ceases  to  do  so,  he  cannot  be 
charged  with  the  tax  for  the  second  half  year. 
WILSON  V.  The  President,  Municipal 
Commission,  Madras,  8  M.  429. 

(3)—  S  1 19 — Place  of  public  worship.— A  mat- 
torn,  used  in  part  or  whole  for  purposes  other 
than  those  of  public  worship,   is   liable   to  ba 
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6. — Madras  /4c/s— oontinuod. 

Act  Yof  1878  iCity  of  Madras   Maoicipality) 

— concluded. 

taxed  under  8.  1)9  of  Madras  Act  V  of  1878, 
and  the  feeding  of  Brabmans,  although  it  may 
be  meritorious,  is  not  what  the  Act  contem- 
plates as  public  worship.  Thambu  CHETTI 
SUBBARAYA  CHETTI  V.  A.  T.  ARUNDEL, 
6  M.  287. 

(4) — Ss.  120  and  123— Annual  value  for  pur- 
poses of  aisessment — Pciar  to  impose  a  fixed 
annual  tax.-  8.  123,  defining  annual  value  for 
the  purposes  of  assessment  under  the  Act,  has  no 
reference  to  the  alternative  given  to  the  Muni- 
cipal Ccmmissioners  by  s.  120,  by  which  the 
President  IS  allowed  a  discretion,  in  lieu  of  the 
tax,  to  levy  on  lands  unappropriated  to  build- 
ings or  occupied  by  native  huts  a  fixed  annual 
tax  not  exceeding  Rs.  4  per  ground,  irrespect- 
ively of  the  annual  value  calculated  under 
8.  1^3.      NaWAB    AHMED     UNNISSA    BEG/.M 

Sahiba  V.  A.  T.  Arundel,   President  op 

THE  MUNICIPAL  COMMISSION,  MADRAS,  7  M. 

63. 

(5)— S.  123— See  No.  4,  supra. 

(6)—Sch.  A,  cl.  I— Act  1  0/18R4,  Sch.  A, 
cl.  1 — Profession- tax  levied  under  Act  V  of  1878 
— Increase  of  tax  under  Act  I  c/  1884  for  the 
second  half-year — Validity. — Where  a  person 
assessed  at  the  beginning  of  the  year,  under 
Act  V  of  1878,  under  cl.  1,  sch  A,  with  the 
sum  of  Rs.  150  for  the  whole  year,  had  paid  a 
moiety  thereof,  viz.,  Rs.  75,  for  the  first  half  of 
the  year,  and  he  was  assessed  at  Rs.  125  for  the 
second  half-year  under  Act  I  of  18;^4,  which 
had  come  into  force  by  that  time  and  by  which 
the  tax  had  been  raided  from  Rs.  150  to  Rs.  250 
under  oi.  1,  sch.  A,  held  that,  the  assessment 
was  authorized  by  law,  WILSON  v.  THE  PRE- 
SIDENT OF  THE  Municipal  Commission, 
Madras,  8  M.  429. 

Act  YIII  of  1878  iCofiFee-stealing  Prevention). 

[AMENDED     (IN     MADRAS     PRESIDENCY), 

Mad.  act  II  OF  1900.] 

— S.  10— Scope  of  the  section. — S.  10,  Act 
VIII  of  1878,  does  not  refer  to  the  owner  of 
coSee  removed  by  him  from  his  own  estate,  nor 
bis  authorized  agent.  In  re  Thuttan,  1  Weir 
719. 

Act  Y  of  1879  (Abkari  Laws  Amendment). 

[Rep.  (locally),  Mad.   act  I  of  1836.] 

(D— 8.  23  {a)— See  MAD.  ACT  III  OP  1364, 
S.  22,  4  M.  240. 

(2)-S  26  fi;— See  Mad.  ACT  III  OP  1864, 
S.  25.  4  M.  231. 

Act  I  of  1882  (Salt  Laws  Amendment). 

[Rep.,  Mad.  act  IV  of  1889.J 
See  Mad.  Act  XVII  OP  1840. 
„   Mad.  act  VI  OP  I87i. 
,,  Mad.  Act  IV  of  1889. 


6.— Madras  Acts — continued. 

Act  I  of  1882  (Salt  Laws  Amendment)— concld. 

(1)  — Ss.  2  and  26 — Possession  of  salt  earth.— 
The  Act  distinguishes  between  natural  saline 
deposits  and  efflorescence  and  earth  impregna- 
ted with  salt,  and  it  confines  the  term  "  earth 
eait,"  which  it  includes  under  the  term  "  salt," 
to  the  former.  Therefore,  the  possession  of 
earth  imoregnated  with  salt,  which  is  not  a 
saline   ( ffl  repcerice,  is  no  cffence  under  s.  26. 

Queen  v.  Thunji,  7  M.  163. 

(2)  Ss.  13  and  22  (ss.  59  and  58  of  Act  IV  of 
18fc9/ — Scope  of  s.  13.  — The  proviso  to  s.  13 
provides  that  no  Inspector  or  Assistant  Inspec- 
tor shall  summon  any  person  to  appear  at  a 
greater  distance  than  20  miles,  and  no  Sub- 
Incpector  at  a  greater  distance  than  5  miles, 
from  the  usual  place  of  residence  of  such 
persons.  Having  regard  to  the  context  of  the 
section,  and  to  the  succeeding  sections,  and 
also  to  the  terms  of  s.  22,  there  can  be  no  doubt 
that  the  proviso  to  s.  13  cannot  be  imported 
into  8.  '22.  Therefore,  s.  13  applies  o'lly  to 
persons  required  to  attend  as  witnesses,  and  not 
to  persons  accused  or  suspectpd  of  having 
committed  ofienoos  under  s.  22.  In  re  ACTING 
Government  Pleader,  1  Weir  893. 

(3)— S.  22— See  No.  2,  supra. 

(4)— S.  26  -See  No.  1.  supra. 

(5)  — Ss.  26  and  27 — Importation  of  salt  from- 
foreign  state  in  contravention  of  Salt  Laivs. — 
The  Act  does  not  in  express  terms  prohibit  the 
imoorcation  of  salt  from  Native  States  by  any 
other  than  prescribed  route,  but  it  declares  it 
to  be  an  oSeuce,  under  s.  26,  cl.  3  to  import 
salt  by  any  route  not  legally  sanctioned  for 
that  purpose  and  so  implies  a  prohibition 
against  sued  importation  generally.  The  Act, 
moreover,  empowers  the  Government,  inter  alia 
to  frame  rules  "for  regulating  the  export  and 
import  of  saU  by  sea  and  land,"  and  so  implied- 
ly gives  to  the  Government  power  to  prescribe 
rules  for  the  import  of  salt  by  land  from  foreign 
territories.  But,  in  the  absence  of  such  rales, 
the  implied  prohibition  contained  in  s.  27.  cl.  (e) 
nevertheless  takes  effect.  QueeN-EMPRESS 
V.  PODIATHAL,  8  M.  342. 

(6)— S.  27— See  No.  5,  supra. 

(7)— S.  74  {d) — Possession  of  salt  water. — 
The  mere  possession  of  salt  water  is  not  an 
offence  under  s.  74  (d)  of  the  Salt  Act.  In  re 
Kathaperumal  Padayachi,  1  Weir  896. 

Act  Yof  1882  (Forest). 

[Confirmed,  act  XXI  of  1882.] 

(1)— Ss.  2,  8,  4,  6,  8  and  9— Powers  of  Forest 
Settlem-'nt  Officer  to  enter  upon  and  aemarcate 
land. — Ttie  power  conferred  upon  a  Forest 
Settlement  Officer  to  enter  upon,  any  land  to 
survey,  demarcate  and  make  a  map  of  the  same, 
is  limited  to  the  purpose  of  the  inquiry  direct- 
ed by  e.  8,  i  e.,  as  to  "claims  made  under s.  6," 
claims    namely,  to  "  any  right    referred  to   in 
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6. — Madras  Acts — continued. 

Act  Y  of  1882  (Forest)— continued. 

Si4  ;"  and  the  rights  ''  referred,  to  in  s.  4  "  are 
rightg  claimed  or  alleged  to  exist  on,  or  over, 
any  land  comprised  within  the  limifs  specified 
in  the  notification  published  under  that  section. 
Queen- Empress  v.  Jangam  Reddi,  14  M. 
247  =  1  Weir  776. 

(2)—Ss.  2,  21  (f)— Stems  of  trees,  if  forest 
produce, — The  stems  of  trees  are  forest  produce 
within  the  meaning  of  s.  2,  Madras  Act  V  of 
1882,  and,  therefore,  the  act  of  removing  them 
falls  under  cl.  (/),  s.  iil.  In  re  SUBBADU,  1 
Weir  7S7. 

(3) — Ss.  2  and  43 — Logs  of  wood  permanently 
fastened  to  building,  whether  "  timber  " —Ttogs 
of  wood,  when  they  have  become  part  of  a 
house  and  permanently  fastened  to  a  building 
attached  to  the  earth,  cease  to  be  timber,  within 
the  meaning  of  s.  2  of  the  Forest  Act,  and  are. 
therefore,  not  liable  to  attachment  under  s.  43 
of  that  Act.  Queen-Empress  v.  Kettigadu, 
9M.  373  =  1  Weir  757. 

(4) — Ss,  2  and  50  (d)— Applicability  to 
shrotriem  lands. — The  acts  made  punisnable 
under  cl.  {d}  of  s.  50  are  expressly  limited  to 
boundary  marks  of  any  forest  lands,  "  to  which 
any  of  the  provisions  of  the  Forest  Act  apply." 
In  the  definition  of  "  land  at  the  disposal  of 
Government"  in  s.  2,  Shrotriemdars  are  express- 
ly mentioned  as  landlords,  whose  land  is  exclud- 
ed from  the  definition.  Queen-EMPRESS  v. 
jANGAM  Reddi,  14  M.  247  =  1  Weir  776. 

(5)— S.  3 — See  No.  1,  supra. 

(6)— S.  4 — See  No.  1,  supra. 

(7) — Ss.  4,  7,  16  and  21 — Clearing  of  reserved 
forest  by  claimant  duri7tg  pendeyicy  of  appeal. — 
A  person  put  forward  a  clnim  lo  a  portion  of  a 
forest  notified  for  reservation,  but  the  claim 
was  rejected  by  the  Forest  Settlement  Officer. 
On  appeal,  the  District  Judge  reversed  the 
Forest  Settlement  Officer's  decision.  The  High 
Court  set  aside  the  order,  and  directed  a  re- 
hearing of  the  appeal.  Pending  the  re-hearing 
of  the  appeal,  the  accused,  the  lessee  of  the 
claimant,  trespassed  on  the  forest  and  felled 
trees.  The  Sub-Magistrate  acquitted  the  accus- 
ed, on  the  ground  that  no  order  in  writing  was 
served  on  the  accused  by  the  Forest  Department, 
prohibiting  him  from  felling  trees  during  the 
pendency  of  the  second  hearing  of  the  appeal. 
Heldf  that  the  acquittal  was  wrong,  inasmuch 
as  s.  7  renders  illegal  any  fresh  clearing  bet- 
ween the  date  of  notification  under  s.  4  and  the 
date  of  notification  under  s.  16.  QUEEN- 
Empress  v.  Narasimmayya,  12  M.  338  =  1 
Weir  760. 

(8) — Ss.  4  and  21 — Absence  of  notification  as 
required  by  s.  4,  effect  of. — Where  no  notifica- 
tion has  been  duly  issued,  as  required  by  s.  4  of 
the  Act,  notifying  that  it  is  intended  to  con- 
stitute certain  tracts  as  reserved  forests,  a 
person  cutting  wood,    in  such  a  tract,    ia  not 
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Act  Y  of  1882  (ForeBt)— continued. 

guilty  under  s.  21  of  the  Act  ;  but,  it  is  open  to 
prosecute  him  under  the  Penal  Code,  if  it  is 
thought  desirable.  In  re  KUNNIYA  GOUNDEN, 
1  Weir  759  =  2  Weir  456. 

(9)  — S.  6 —  Holder  of  a  tree  patta,  if  an  occu- 
pier of  land. — The  holder  of  a  tree  patta  is  a 
kaown  occupier  of  land  within  the  meaning  of 
s.  6  of  the  Forest  Act.  REFERENCE  UNDER 
S.  39  OP  ACT  V  OF  1882,  12  M.  203  =  1  Weir 
758  (F.B  ).  [F,U  M.  226;  R.,  -21  M.  433, 
36  M.  148  =  22  M.L.J.  201  =  10  M.L.T.  488  = 
1911,  2  M.W.N.  532.] 

{9-a) — S.  6 — See  No.  1,  supra. 

(10)— Ss.  6,  10,  16  and  2l~Oioner  of  tree 
pa.tta,  — Charge  of  trespass  into  reserved  forest 
when  could  be  made. — S.  16,  Act  V  of  1882, 
lays  down  that  the  Governor  in-Council  may 
publish  a  notification  declaring  a  forest  to  be 
reserved  when  certain  events  have  occurred, 
and  that  such  forest  shall  become  reserved  from 
the  date  specified  in  that  notification.  One  of 
the  events,  which  must  have  occurred  before 
the  Governor-in-Council  can  declare  that  a 
forest  is  reserved,  is  the  disposal  of  all  claims 
made  by  owners  or  occupiers  of  land.  Where 
the  holder  of  a  patta  of  certain  trees  on  such 
lands  was  convicted  of  the  oSence  of  trespass 
under  s.  21  of  that  Act,  held,  that  the  convic- 
tion was  wrong  inasmuch  as  it  was  not  shown 
that  the  claim  of  the  accused,  who  was  an  owner 
or  occupier  of  land,  was  disposed  of  prior  to  the 
Government  notification  making  the  forest 
reserved,  nor  was  there  any  proof  to  show  that 
he  had  not  preferred  his  claim  within  the 
period  required  by  law.  QueeN-EMPRESS  V. 
Rami  Reddi,  12  M.  226  =  1  Weir  761. 

(11)— 8.    7— See  No.    7,  supra. 

(12)— S.    8~See  No.     1,  supra. 

(13)— S.    9— See  No.    1,  supra. 

(14)— S.  10— See  No.  10,  supra. 

(15) — S.  Id —Private  land  wrongly  included 
in  the  notification  regarding  proposed  reserve 
but  omitted  in  demarcation — Private  party  in 
possession  ivith  putta  and  paying  assessment — 
Conviction  for  trespass,  if  leqal. — Where,  under 
a  notification  published  under  s.  16  of  the 
Madras  Forest  Act,  certain  land  alleged  to 
belong  to  the  accused  had  been  included  in  the 
tract  proposed  to  be  constituted  a  reserve  forest, 
but  the  same  had  been  excluded  from  the 
reserve  at  the  time  the  latter  was  demarcated, 
and  where  the  party  alleging  title  continued  ia 
possession  and  enjoyment,  a  patta  being  issued 
to  him  and  assesment  received  from  him  there- 
for, held  that  a  conviction  for  trespass  could 
not  be  sustained  under  the  Forest  Act.  ALI 
Mahomed  Mukri  v.  King-Emperor,  2  L. 
W  67  =  16  Cr.  L.J.  53  =  26  Ind.  Gas, 
645. 

(15-a)— 8.  16— See  Nos.  7,  10,  s^.jpra. 
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Act  y  of  1882  (Forest)— continued. 

(16)— S.  21— Offence  under— Applicability  of 
8.  79,  I  P.O.  — Belief  of  accused  that  he  was 
justified  in  his  act— Effect— See  PENAL  CODE, 
SS.  79,  40,  16  M.L.T.  124  =  15  Cr.L.J  171=22 
Ind.  Gas.  747. 

(17)— S.  iil  {a)— Reserved  forest-land— Culti- 
vating such  land  ivithout  removal  of  trees  or 
shrubs,  whether  an  oljince  — "Charing."  mean- 
ing of.— The  word  "clearing"  ins.  2X  (a)  of 
the  Madras  Forest  Act  means  something  in  the 
nature  of  the  removal  of  trees  or  shrubs.  The 
provipion  is  a  penal  ore  and  must  be  construed 
stiictly.  Where  the  accused  admitted  that 
they  had  cultivated  a  reserved  foresi-land,  but 
maintained  that  it  had  been  cultivated  pre- 
viously, and  there  was  no  evidence  on  the  part 
of  the  prosecution  that  the  accused  had  removed 
any  trees  or  shrubs  fiom  the  land,  held,  that 
the  accused  had  not  committed  any  act  prohi- 
bited within  the  meaning  of  3.  21.  Emperor 
V.  Venkanna  Pr.abhu,  26  M.  470  =  1  Weir 
760. 

(18) — S.  21  (d)  — Offence  under  the  clause, 
what  constitutes, — The  act  punishable  under 
8.21  [d)  is  thai  of  a  person  trespassing,  pasturing 
cattle  or  permitting  cattle  to  trespass  in  a 
reserved  forest.  A  person  cinnot  be  said  to 
permit  cattle  to  trespass  into  a  reserved  forest, 
unless  he  knows  that  such  trespass  is  likely  to 
be  committed,  and  neglects,  with  such  know- 
ledge, to  take  measures  to  prevent  it.  The 
essence  of  the  oSence  consists  either  in  a  mis- 
feasance, as  in  the  case  of  one  wilfully  pasturing 
cattle,  or  in  a  non-feasance,  as  in  his  neglecting 
to  take  proper  measures  to  prevent  the  cattle 
trespassing  in  circumstances  from  vyhich  it  may 
by  reasonably  inferred  that  such  trespass  might 
have  been  fcreseen  or  known  as  the  probable 
consequence  of  his  negligence.  In  r"  UTHaU- 
IjEVaba  Vathiae,  1  Weir  762.  [F.,  1  Weir. 
762.] 

(19) — S.  21  {d) — Conviction  under,  when  can 
he  sustained. — To  sustain  a  conviciicn  under 
s.  21  {d)  of  the  Forest  Act,  there  must  be  some 
evidence  either  that  the  defendant  pastured  the 
cattle  or  permitted  them  to  trespass  on  the 
reserved  forest.  Where  the  prosecutir  n  merely 
proves  that  the  defendant's  cattle  were  found 
in  the  reserve,  such  cattle  may  be  impounded, 
but  the  owner  cannot  be  held  liable  unless  srme 
overt  act  of  bis  be  proved.  Qdee\-EmPRESS 
V.  Kristnatyan,  15  M.  156  =  1  Weir  763. 

(20) — S.  21  {d) — Conviction  under  the  clause, 
when  could  be  made.  —  Unless  ihecircumstanct-s 
were  such  that  a  trespass  complained  of  might 
have  been  foreseen,  or  it  might  have  been 
known  that  the  trespass  complained  of  would 
probably  be  committed,  a  conviction  under 
8.  21  (d)  could  not  tske  place.  Where  a  trespass 
could  not  be  commitied  unless  the  cattle  swam 
a  river,  nearly  one  'ourlh  of  a  mile  wide,  held. 
that  the  owners  of  the  cattle  could  not  be  con- 
victed under  s.  21  'd  for  trespass  bv  the  cattle. 
In  re  Pandu  Shambogue,  1  Weir  762. 
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(21)— S.  21  (b) — Permitting  cattle  trespass.— 
The  mere  fact  that,  during  the  absence  of  the 
person  in  charge  of  cattle  from  the  locality 
where  the  cattle  were  grazing,  the  cattle  stray- 
ed into  a  reserved  forest  is  not  sufiQcient  to  sup- 
port a  conviction  under  p.  21  of  the  Forest 
Act.     In  re  Ugradu,  1  Weir  764. 

(22)— S.  21  (/) — Quarriting  without  permit — 
Absence  of  dishontst  motive— Nominal  fine — 
Propr-r  sentence. — Where  the  accused  committed 
an  offence  under  s.  21  (/),  Madras  Forest  Act, 
by  quarrying  in  a  reserved  forest  without  a 
permit,  under  the  impression  that  what  he  did 
was  quite  legal  and  proper,  and  without  any 
dishonest  or  bad  motive,  held,  that  nothing 
more  than  a  nominal  fine  was  called  for.  In  re 
PENCHUI  REDDI  KOTTUR,  9  M  L.T.  216  =  9 
Ind.  Cas.  567  =  12  CrL  J.  99.  [F.,  15  Cr.L.J. 
171  =  15  M,L.T.  124  =  22  Ind.  Cas.  747.] 

(23)— S.  21— See  NOS.  2,  7,  8.  10,  supra. 

(24) -S.  21  {h)— Preparation  for  killing 
game. — Where  the  accused  entered  a  reserved 
forest,  and  v;ere  prepared  for  killing  game  there- 
in without  holding  a  license,  held^,  that  they 
were  punishable,  under  s.  21  (h)  for  the  offence 
of  bunting,  inasmuch  as  they  had  gone  into 
the  forest  in  pursuit  of  game.  PUBLIC  PRO- 
SECUTOR V.  GURUNADA  GOUNDAN,  1  Weir 
764. 

(25)— Ss.  21  (d)  and  5i— Levy  of  fines  under 
s.  12,  Cattle  Trespai^s  Act  whether  a  bar  to  pro- 
secutionundei  s.  21  (d). — The  levy  of  fines, unaer 
s.  12  of  the  Cattle  Trespass  Act,  is  not  a  bar 
to  a  prosecution  under  s.  21  (d)  of  the  Madras 
Act  V  of  1882,  inasmuch  as  the  fines  unfler  the 
former  Act  are  not  imposed  by  way  of  punish- 
ment for  an  ofieuce,  of  which  the  owner  of  the 
cattle    that  were    impounded    was    convicted. 

PUBLIC  Prosecutor  v.  Malaga   Konan, 
1  Weir  763. 

(26) — S.  2&— Rules  framed  under  s.  26 — 
Objct  of  (herules. — The  rules  framed  under 
s.  26  of  tbe  Act  prohibit  the  sale  of  the  produce 
to  strangers.  The  term  "  produce  "  can  hardly 
mean  and  include  an  article  manufactured  out 
of  timber.  A  man  who  cut  down  a  jungle  tree 
within  kumaki  land,  and  /asbioned  it  into  a 
boat  and  attempted  to  sell  the  same,  could  not 
be  convitited  under  the  rule^  framed  under 
s.  26  of  the  Act.     In  re  KOTI,  1  Weir  766. 

(27) — S  ^6— Cutting  wood  in  Government 
forests—Liability.— S  2fi  is  an  enabling  section 
and  does  not  in  itself  make  any  act  mentioned 
by  it  penal.  It  is  competent  to  Government 
to  make  a  rule  prohibiting  the  cutting  of  trees 
on  land  at  the  disposal  of  the  Government  and 
to  afSx  a  penalty  to  the  breach  of  such  rule. 
If  such  a  rule  is  made,  it  must  be  shown  that 
the  land  was  at  the  disposal  of  tbe  Government, 
in  order  to  makp  a  person  liable  under  that 
rule.     In  re  RukmaPPA,  1  Weir  768. 

(28)— S.  '^6 -Bat's  dung,  if  natural— Produce 
of  land  and   trees.— Bat's    dULg   is     not    the 
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natural     produce    of    land     or     trees.     In  re 
JAMAL  SAHEB,  1  Weir  769. 

(29i — S,  2Q—Kindlinc)  fire  in  reserved  forests 
— Penal  Code,  s.  289.— Rule  8,  framed  under 
s.  26,  Ac!i  V  of  1882,  refera  to  kindling  fices 
within  the  areas  placed  under  fire  protection. 
Where  the  kindling  of  fires  occurs  at  a  place 
beyond  that  area,  the  accused  cannot  be  con- 
victed under  the  Forest  Rules,  nor  under  s.  285, 
Penal  Code,  as  that  section  refers  to  fires  likely 
to  cause  injury  to  person,  not  to  such  as  are 
only  dangerous  to  prnpTty.  In  re  CHINNA 
Rangapathy,  1  Weir  769. 

(30i— S.  W—Rule  XII  of  the  Forest  Rules— 
Purchase  of  forest  produce  from  another — Penal 
Code,  s.  411. — Where  the  accused  received  a 
few  seers  of  wild  mace  from  a  Pariah  female  in 
payment  of  a  debt,  and  disposed  of  tne  same  at 
the  forest  depot,  /te/d,  that  he  was  not  guilty 
of  collecting  or  selling  or  using  forest  produce  in 
breach  of  Rale  XII  of  the  Rjles  framed  under 
s.  26  of  the  Forest  Act.  Per  Shsphird,  J.— 
The  presumption  that  forest  produce  is  the  pro- 
perty of  the  Government  does  not  import  the 
presumption  of  knowledge  on  the  part  of  the 
person  found  to  be  selling  or  buying  it.  It 
must  be  proved  that  the  person  buying  knew 
that  he  was  dealing  with  the  produce  of 
.Gover>-m«nt  forest.  In  re  ISMaLI  Bbhary, 
1  Weir  769. 

(31) — S.  26 — Felling  trees  without  permit. — 
Where  a  person  was  charged  with  ofiences 
against  the  rules  made  under  s.  26  of  the 
Madras  Forest  Act,  for  having  felled  trees  in 
<3rovernment  land  without  permit,  held,  that  the 
prosecution  was  bound  to  prove  that  the  land 
in  question  was  land  at  the  disposal  of  the 
Government.  CRIMINAL  REVISION  CASE 
NO,  59  OF  1901,  1  Weir  771. 

(32)— S.  26— Rr.  3  and  9  framed  under  the 
section — Lmd  included  in  pitta  granted  by 
Government. — In  order  to  constitute  an  ofience 
under  r.  9,  the  alleged  unlawful  act  must  have 
been  committed  either  on  "  reserved  or 
unreserved  "  land.  Unreserved  land  is  defined, 
in  r.  3,  as  land  at  the  disposal  of  the  Govern- 
meot  which  is  not  set  apart  as  "  reserved  land  " 
or  otherwise  specially  assigned  by  Government. 
Therefore,  land  included  in  the  kumaki  pattah 
granted  to  the  Moopars  (a  jungle  tribe  in 
Wynad)  was  held  to  be  neither  land  at  the 
disposnl  of  the  Government,  nor  land  not 
"  specially  ass'gned  by  Government  "  within 
the  meaning  of  r.  3  of  the  Rules  framed  under 
B.  26  of  Madras  Act  V  of  1882.  Therefore,  a 
person  who  cut  trees  on  such  land  without  a 
permit  would  not  be  guilty  of  having  acted  in 
contraventinn  of  r,  9.  hi  re  AruMUGHA 
KONAR,  1  Weir  772, 

(33)— S  26—Canara  Forest  rr.  7  &  12— Ryot 
cutting  classified  trees  to  be  used  for  purposes  of 
trade. — It  wuld  be  illegal  for  a  ryot,  without 
having  a  permit,  to  sell  wood  cut  in  his  kumaki 
land  to  another  person  as  fuel.    But,  so  long  as 
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he  converts  the  wood  to  his  own  use,  he  is  pro- 
tected by  r.  7  (2)  of  the  Canara  Forest  Rules. 
Therefore,  a  ryot,  who  cuts  classified  trees  ia 
kumaki  land  to  be  used  as  firewood  for  his  still 
is  protected  by  r.  7.  QUEEV-EMPRESS  V. 
Sheregar.  13  M.  21  =  1  Weir  767. 

(34) — S.  'i6,  rr.  7  and  12 — Removal  of  leaves 
from  classified  trees.  —The  mere  removal  of 
leaves  from  cUpsified  trees  on  unreserved  land 
is  not  alone  sufficient  to  constitute  a  breach  of 
rr.  7  and  12,  when  read  together.  QUEEN- 
EmpresSv.  Sivanna,  11  M.  139  =  1  WeiF  763. 

(35)— Ss.  26  and  35— See  PENAL  CODE.  S. 
188,  1  Weir  140. 

(36) — Ss.  26,  53,  55— Offence  compounded— 
Whether  further  proceedings  can  be  taken 
against  accused. — The  accused  in  this  case  was 
chirgel  with  an  ofience  under  s.  26  of  the 
Forest  Act.  This  offence  being  compoundable, 
he  paid  a  certain  sum  as  compensation  for  the 
Forest  authorities.  On  such  payment,  s.  53  of 
the  Act  provided  that  no  further  proceedings 
shall  be  taken  against  such  person.  Held, 
therefore,  that  on  such  payment  the  pro- 
ceedings in  progress  must  lapse  and  the 
Magistrate  had  no  jurisdiction  to  convict  the 
accused.  Rs  Narayana  PadayACHI,  37  M. 
280  =  15  Cr.  L.J.  683  =  23  Ind.  Gas.  1008. 

(37) — Ss.  26  and  56 — Importing  forest  produce 
— Burden  of  proof. — Where  a  parson  is  charged 
with  having  imported,  without  permit,  forest 
produce  from  a  certain  locality,  the  prosecution 
should  prove  that  the  produce  was  imported 
from  that  locality.  8.  56  of  the  Act  does  not 
provide  for  any  such  presumption.  In  re 
Jaldu  Sreemannarayana,  1  Weir  773. 

^39)— S.  25,  rr.  8  and  9— Charge  unler  r,  8 
—  Omission  to  state  that  thi  plac-i  frotn  where 
accused  cut  tree  wai  "  reserved  forest "  — 
Miterial  defect.— k  charge  framed  under  r.  8, 
s.  26  of  the  M  idras  F  jrest  Act  must  clearly  state 
that  the  place  from  where  the  accused  cut  a  tree 
was  a  "  reserved  forest."  The  omission  to  state 
this  is  a  material  defect  and  vitiates  the  trial. 
GoviNDA  Reddi  V,  Emperor.  13  Or.  L.J. 
50i  =  lS  Ind.  Gas.  8i8  =  tl9l2)    M.W.N.    1129. 

(38-(2)— S.  35— SfC  No.  35,  supra. 

(.39)— Ss.  35,  36— Br.  2,  3,  6  and  1— Illicit 
possession  of  sandalwood. — Where  the  accused 
was  charged  by  the  Forest  Department  with 
illicit  possession  and  removal  of  some  billets  of 
sandalwood,  punishable  under  rr.  2,  3,  6  and 
7  of  Rules  framed  under  ss.  35  and  36  of  the 
Act,  and  the  Magistrate  acquitted  the  accused 
on  the  ground  that  he  had  not  obtained  pos- 
session of  the  sandalwood  by  illicit  or 
clandestine  means,  heli,  that  the  Migistrate 
should  have  oonsidared  whether  the  accused 
had  committed  a  breach  of  r,  3,  or  7  of  the 
Rules  under  the  Madras  Forest  Act.  In  re 
ThanaTHI  Chetty,  1  Weir  774. 

(40)— Ss.  35,  36— Rr.  2.  7  and  10  of  Rules 
by    Local    Government-Form   2 —Cutting    of 
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tree — '  Moviitg  '  meaning  of — Whether  moving 
in  the  act  of  cutting  constitutes  an  offence  under 
the  Forest  Act.—Q.  35  of  the  Forest  Act,  in  em- 
poweriog  Government  to  make  rules  as  regards 
transit,  and  Form  No.  2,  speaking  of  a  trans- 
port, do  not  contemplate  the  moving  which  is 
involved  in  the  cutting  of  a  tree,  as  comprised 
"within  the  meaning  of  the  word  '  transit  '  or 
'  transport.'  UaQer  r.  2  of  the  Rules  framed  by 
the  Government  under  the  Forest  Act,  the 
word  '  moving  '  has  not  the  sense  attached  to  it 
in  the  definition  of  theft  '  in  the  Penal  Code. 
In  re  Rangasamy  AiYAR,  i  Ind.  Gas.  405. 

(40a)— S.  36  -See  Nos,  39,  40,  supra. 
(41)— S.  ^3- See  No.  3,  supra. 

(42)— Ss.  43  and  44 — Confiscation  of  property 
by  Govt-rnment  and  disposal  of  property  m 
favour  of  Government,  wJun  legal. — A  Magis- 
trate has  no  power  to  order  the  confisoation  of 
certain  property,  under  s.  43,  if  the  person 
charged  is  not  convicted.  But  an  order  dispos- 
ing of  the  property  in  favour  of  the  Government, 
while  the  person  charged  is  acquitted,  would  be 
valid  under  the  last  sentenco  of  s.  44.  In  re 
Ramalingam  Mudali,  1  Weir  775. 

(43)— Ss.  43,  47 — Appeal  from  orders  under 
a.  43-Criw.  Pro.  Code  (1882).  s.  5-20.— An 
Appeal  from  an  order  under  s.  43  of  the  Forest 
Act  does  not  lie  under  s.  5'20,  Grim.  Pro.  Code 
(1882),  but  lies  only  under  s.  47  of  the  Forest 
Act.  The  Public  Prosecutor  v.  Cheyya- 
VARAM  Kami  Keddi,  1  Weir  776. 

(44)— S.  44— See  No.  42,  supra. 

(45)— S.  47 — Appeal  under  the  section — Duty 
of  Magistrate—Grim.  Pro.  Code  (1898),  s.  520. 
— Wnere  an  appeal  is  preferred  under  s.  47 
against  an  order  of  ooufiscation  under  s.  43, 
the  appellate  Magistrate  should  not  refer  the 
appellant  to  a  Civil  Court  for  redress.  He 
should  deal  with  the  appellant's  claim  himself, 
and,  following  the  direction  in  s.  520,  Crim. 
Pro.  Code,  pass  an  order  which  would  meet  the 
justice  of  the  case.  In  re  MURUKURTY  VEN- 
KAYYA.  1  Weip  776. 

(46)— S.  47— See  No.  43,  supra. 

(47)— S.  50  —  Ads  done  in  good  faith  in 
exercise  of  a  valid  right. — S  50  is  inapplicable 
to  a  case  in  which  any  of  the  acts  therein 
specified  is  done  in  good  faith  in  the  exercise  of 
a  valid  right.  QUBEN  EMPRESS  v.  JANGAM 
Reddi,  14  M.  24/  =  1  Weir  776. 

(48)— S.  50— See  No.  4,  supra. 
(49)— S.  53— See  No.  36,  supra. 
(50)— S.  54— See  No.  25,  supra. 
(51)— S.  55— See  No.  36,  supra. 

(52) — S.  56  — Scope  of  the  section. — 8.  56  does 
not  require  a  Magistrate  to  presume  that  forest 
land  is  the  property  of  the  Government.  In  re 
RUKMAPPA,  1  Weir  768. 

(53)— S.  56— See  No.  37,  supra. 
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(54)— R.  8— See  No.  38,  supra. 

(55)— R,  9— SfeNo.  33,  supra. 

Act  I  of  1884  (City  Municipality). 
[Rep.  Mad.  Act  III  of  1904] . 

(1)— Ss  103  and  109— Liability  of  members 
of  firm  to  pay  Municipal  tax,  nature  of. — A 
firm  or  a  partnership  is  a  person  within  the 
meaning  of  s.  103  The  tax  prescribed  by 
s.  103  is  a  tax  upon  a  profession  or  trade  or  call- 
ing and  there  can  be  but  one  tax,  when  several 
persons  jointly  carry  ou  one  trade  or  business. 
The  partner  of  a  firm  is  liable  only  to  pay  the 
tax  payable  by  the  whole  firm.  Bach  member 
of  the  firm  carrying  on  one  business  should  not 
be  taxed  as  several  ditittnct  persons.  Therefore, 
the  assessment  of  one  of  the  partners  of  a  firm 
as  agent  of  an  absentee  partner  in  his  indivi- 
dual capacity  as  a  member  of  the  firm  was  held 
to  be  illegal.      DAVIES  v.  PRESIDENT  OF  THE 

Madras  Municipal  Commission,  14  H.  140. 
[NotF.,3iM.  Id0=ll  Cr.  L.J.  521  =  7  Ind. 
Cas.  743  =  20  M.L.J.  773  =  8  M.L.T.  305;  F., 
23  M.  529.] 

(2)— Ss.  103  and  \92— Power  of  Magistrates 
to  hear  appeal  from  assessment  of  taxes, — Pre- 
sidency Magistrates  have  jurisdiction  under 
s.  192  to  determine  as  well  the  question  of  the 
liability  to  be  taxed  as  the  question  whether  the 
person  taxed  is  placed  in  the  proper  class  on 
appeal  against  the  decision  of  the  President  of 
tbe  Municipality.  DAVIES  v.  PRESIDENT  OP 
THE  Madras  Municipal  Commission,  14 
M.  140.  INotF.,  34  M.  130  =  11  Cr.  L.J.  521  = 
7  Ind.  Cas.  743  =  20  M.L.J.  773  =  8  M.L.T. 
305;  F.,  23  M.  529] 

(3)— S.  103,  Sch.  A  (1)  (a  and  b)— Benefit 
Societies  whether  liable  to  be  taxed. — The  term 
"benefit  society"  distinguishes  it  from  a  society 
of  which  the  object  is  purely  benevolent  and 
charitable  or  tbe  promotion  of  social  intercourse 
and  convivial  enjoyment.  Such  society  has  the 
business  of  investment  for  interest  resulting  ia 
gain  and  such  business  is  a  calling  within  the 
meaning  of  s.  103,  and  the  fact  that  the  gain 
is  not  personal,  but  that  it  redounds  to  the 
benefit  of  those,  in  whom  the  subscribers  are 
interested,  does  not  render  it  the  less  a  calling 
or  a  business.  A  society  established  to  provide 
by  voluntary  subscriptions  of  tbe  members 
thereof,  with  or  without  the  aid  of  donations, 
relief  or  maintenance,  for  the  widows  and 
legitimate  children  of  subscribers  is  a  "  benefit 
society  "  and  is  taxable  under  sch.  A,  cl.  I  (a) 
of  the  Act.  Jennings  v.  President,  Munici- 
pal Commission,  Madras,  11  M  253  =  11 
Ind.  Jur.  369.  [Z2.,  31  M.  403=  13  M.L.J.  349 
=  3  M.L.T.  400  =  9  Cr.  L.J.  68.] 

(4)— 8.  109— See  No.  1,  supra. 

(5)— Ss.  170,  174.  338  and  3il— Liability  of 
Government  to  pay  tax  tor  importing  timber. — 
Where  the  Superintendent  of  the  Government 
Gun  Carriage  Factory  in  the  City  of  Madras 
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Act  I  of  1884  (CityMunicipality) — continued. 

caused  certain  timber  to  be  brought  into  the 
city  without  obtaining  a  lioecse  and  paying  the 
fee8  prescribed  by  s  341  of  Madras  Act  I  of  1884, 
held,  that  the  Government  was  liable  to  pay 
duty  on  the  timber  imported  and  that  the 
exemption  in  favour  of  the  Government  under 
s.  338  from  taking  out  license  for  storing  wood 
would  not  apply  also  to  s  341.  Nor  would 
s.  174  exempting  Government  property  from 
payment  ol  tolls,  apply  to  s  341,  as  the  fee 
leviable  under  the  latter  section  would  not 
amount  to  "  tolls  "  within  the  meaning  of  s.  174, 
as  the  tolls  referred  to  in  that  section  were 
those  tolls  which  were  leviable  under  s  170  of 
the  Act,  such  as  specified  in  Scb.  D.  BELL  v 
Municipal  Commissioners  for  the  City 
OF  MADRAS,  25  M.  457  =  12  M.L  J.  208  =  1 
Weir  800. 

(6)— S.  174— Sfe  No.  5,  supra. 

(7)— S.  192— See  No.  2,  supra. 

(8) — S-  301—- Deposit  of  stable  refuse  in  a 
dustbi7i,  whether  a>i  offence  under  the  section. 
— Etld,  by  Mo. re  and  O'Fariell,  J  J.  (Subrah- 
mama  Ayyar,  C.  J.,  disseyilinq)  : — A  person, 
who  deposits  stable  refuse  in  a  Municipal  dust- 
bin erected  in  a  street  cannot  be  convicted  of 
an  offence  under  the  latter  clause  of  s.  307  of 
Madras  Act,  I  of  1884,  inasmuch  as  the  person 
who  throws  the  refuse  into  a  dust- bin  cannot  be 
considered  to  have  deposited  the  refuse  in  the 
street  within  the  meaning  of  s.  307,  cl.  2. 
Perumal  v.  Municipal  Commissioners 
FOR  THE  City  of  Madras,  23  M.  164  =  1 
Ifieir  800. 

(8-a)— S.  338— See  No.  5,  supra. 

(9)-  Ss.  338  and  dU— Scope  of  s.  341— 
Government  whether  extmpted  fiom  paying  the 
tax-  —  S.  341  is  in  no  sense  ancillary  or  depen- 
dent upon  s.  338.  It  really  imposes  Octroi 
duties  or  Town  duties  on  the  importation  of 
timber  or  firewcod,  the  duty  being  regulated 
with  reference  to  its  weight.  The  primary 
objr-ct  of  8.  341  is  the  levy  of  import  duty  and 
that  is  entirely  independent  of  s.  338.  It  is 
impossible,  therefore,  to  coonect  s.  341  and 
8,  338  in  such  a  way  as  to  justify  the  engrafting 
on  the  former  of  the  exemption  in  favour  of  the 
Government  contained  in  the  latter.  BELL  v. 
Municipal  Commissioners  for  the  city 
OF  Madras,  23  M.  4S7  =  12  M.L.J.  208=  1 
Weir  800. 

(lOi— S.  341— Cnw.  Pro.  Code  (1698),  s.  197 
—  Samtioyi  to  prrsecwe  a  public  servant 
bringing  tivibtr  without  liceme  into  the  Oily  of 
Madras. —  The  cSeuce  of  bringing  wood  into 
the  City  of  Madras  without  a  license,  as  re- 
quired by  s,  341  of  the  City  of  Madras  Muni- 
cipal Act,  is  not  an  offence  which  could  be 
ccmmitted  by  a  public  servant  only,  nor  does 
it  involve  as  one  of  its  elements  that  it  has 
been  committed  by  a  public  servant.  Therefore, 
no  sanction  is  necessary  for  the  prosecution  of 
a  public  servant  under  s.  341  of  the  Municipal 


6.— Madras  /I c/s— continued. 

Act  I  of  1884  (City  Municipality) — concluded. 

Act.  Where  the  Superintendent  of  the  Gun 
Carriage  Factory  in  Madras  caused  timber  to 
be  brought  wiihin  the  City  of  M-idras  without 
a  license,  as  provided  by  s.  341  of  Madras  Act  I 
of  1884,  held,  that  no  sanction,  under  s.  197, 
was  necessary  to  prosecute  him  under  s.  341, 
Act  I  of  1884'.  Municipal  Commissioners, 
City  of  Madras  v.  M.^jor  Bell,  25  M.  15 
=  2  Weir  223.  TE.,  7  C.W.N  750  =  30  C  9iJ7. 
32  M  255  =  3  Ind.  Cas.  387  =  4  M.L.T.  373  =  9 
Or.  L.J.  89.] 

(11)— S.  341— See  Nos.  5.  9,  supra. 

(12) — Sch,  A — Mutual  Assurance  Company 
— Liability  to  pay  tax.— In  order  to  render  a 
company  liable  to  taxation  under  the  Madras 
Municipality  Act,  it  is  not  necessary  that  it 
must  be  a  company  of  the  character  defined 
in  the  Madras  Joint  Stcck  Companies  Act.  A 
Company  carrying  on  business,  as  a  benefit 
society,  if  it  carries  on  business  for  gain,  ia 
liable  to  taxation  under  the  Act.  In  the  case 
of  such  societies,  the  aggregate  of  the  sum- 
contributed  by  those  associated  for  the  common 
purpose,  e.g.,  in  the  case  of  industrial  and  pro- 
vident societies,  for  the  relief  and  maintenance 
during  sickness  and  infirmity  of  members  and 
their  families,  or  in  ihe  case  of  assurance 
societies,  premia  paid  by  the  insurers  and  the 
profits  from  the  investment  of  such  sums, 
would  constitute  the  "  capital  "  of  the  company 
under  the  Act.  MADRAS  EQUIT.'^BLE  ASSU- 
RANCE Company  v.  the  President.  Muni- 
cipal COMMISSION,  M.^dr/^s,  li  M.  238  = 
11  Ind.  Jur.  373.  [Z?.,  31  M  408=18  M.L.J. 
349  =  3  M.L.T.  400  =9  Cr.  L.  J.  68.] 

(13)— Sch.  A— See  No.  3,  supra. 

(13-a) — Sch.  (b)— Bicycle,  ivhether  liable  to  be 
taxed. — A  bicycle  is  a  vehicle  with  springs 
within  the  meaning  of  Madras  Act  I  of  1884 
and  is.  as  such,  liable  to  be  taxed.     WILSON  v. 

Madras  Municipality,  i9  M.  83  =  5  M.L.J. 
293. 

Act  lY  of  1884  (District  Municipalities). 

[Rep.  in  part,  act  ix  of  1888;  act  II 
of   1901.     Rep.  in  part  and  amended, 

M^D  act  III  OF  1897,  ^^MENDED.  MaD. 
act  I  OF  189i^.  SUPPLEMENTED  AND  BE- 
PE.^LEDIN   PART    AND    AMENDED    IN     HiLL 

Municipalities,  Mad.  act  II  op  1907  ] 

(1) — Rules  under— Grim.  Pro.  Code  (1898), 
s.  195  —  Proceedivgs  of  CoUe>.tor  accoraing 
sanction  for  prosecution  —  Afpeol. —  The 
Collector  of  a  District,  acting  unoer  the  rules 
framed  under  the  Madras  District  Municipa- 
lities Act,  1884,  IS  not  a  "  Court  "  within  the 
meaning  of  s.  195,  Crim.  Pro.  Code,  and  no 
appeal  lies  to  the  District  Judge  against  an 
order  passed  bv  him  under  that  section.  SlN- 
GARAVELU  MUD.aLIAR  V.  Varadaraja 
MUDALIAR,  2  Ind.  Cas.  426. 

(2)  — Order  to  vacate  a  stall  in  public  maiket, 
effect  of. — An    order   to  vacate   a   stall  let   for 
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purposes  of  sale  in  a  public  market,  clearly 
amounts  to  a  direction  not  to  sell  from  the 
date  on  which  the  stall  is  requirad  to  be 
vacated.  MaNiCIPAL  COEPOBATION  OF 
Madura  v.  Sandlai  Kon,  2  ML  J.  206. 

(3)  —  Bona  fide  dispute  as  to  oivnership  of  land. 
— Whore  there  is  a  boita  /jde  dispute  as  to  the 
ownership  of  t,he  land,  the  person  claimiog  the 
land  bona  fide  is  entitled  to  put  a  sun-shade 
without  the  sanction  of  the  Municipal  Com- 
missioners. In  re  SOWDRI  BASALINGAPA,  1 
Weir  732. 

(4) — S.  3 — "  Building  " — Addition  of  wing 
and  tower  to  a  building. — A  wing  and  a  tower 
added  to  an  existing  building  come  within  the 
definition  of  the  term  builaing  in  s.  3  of  the 
Act.         SVAT  ,MBU      AIYAR     v.       MUNICIPAL 

Council,  of  negapatam,  1  M.L.J.  37. 

(5) — Ss.  3  and  60 — What  are  Municipalities 
— Exemption  from  payment  of  profession-tax. — 
A  certain  person  claimed  exemption  under  s.  60 
from  payment  of  profession-tax  to  the  Bellary 
Municipality  on  the  ground  that,  during  tha 
half-year,  he  paid  "  profession-tax "  to  the 
Bellary  Cantonment.  Held,  that  the  Bellary 
Cantonment,  not  having  been  declared  a  Muni- 
cipality under  ol.  (14)  of  s.  3,  Wris  not  a  Munici- 
lity  constituted  under  the  Act;  and,  therefore, 
the  payment  made  by  the  defendant  to  the 
Bellary  Cantonment,  not  having  been  made  to 
any  other  Municipality  does  not,  under  s.  60, 
exempt  the  defendant  from  his  liability  to  pay 
to  the  Bellary  Municipality,  BELLARY  MUNI- 
CIPAL Council.  Bellary  v.  Lieut. -Col. 
S.  C  Sarkiss,  I.M  S.,  4  M  L.T.  477  =  9  Cr.  L. 
J.  91. 

(6i~Ss.  3  (27),  169  and  263— Extent  of 
"  public  street  "  —  Verandahs,  etc,  erected  within 
the  limitsof  adjacent  property — License.— Uadet 
the  definition  in  s.  b  (27)  of  the  Act.  a  public 
street  extends  only  up  to  ihe  boundaries  oi  the 
adjacent  property.  Verandahs  and  other  cover- 
ings erected  within  the  limits  of  the  adjacent 
property  do  not  require  Ibe  special  license 
under  s.  169  of  the  Act,  which  is  required  in  the 
case  ofprojecrion  ''  over  pi^als  and  pavements  in 
front  of  any  building  nr  land  in  a  public  street." 
Narasimma  Chari  v.  Chairman.  Municipal 
Council,  Conjeevaram,  31  M.  181  =  8  Cp. 
L.J.  72. 

(7)— iSs.  10-4,  39-4,268  and  2S0— Complaint 
by  Secretary,  withdrawal  of — Municipal  Council 
—  Crim.  Pro.  Code,  s.  248,— It  is  not  open  to  a 
Municipal  Council  to  withdraw  a  complaint 
duly  instituted  by  the  Secretary  of  the  Munici- 
pality under  s.  268  of  the  District  Municipali- 
ties Act  (Maira«).  ParamaNANDA  Nadar  v, 
Karunakara  Doss.  ISCr.  L.J.  299  =  23  Ind. 
Caa.  507  =  27  M  L  J.  617. 

(8)— S.  10-B— Feeding  voters. — The  feeding 
of  voters  which  results  in  the  procuring  of 
votes  may  amount  to  an  ofience  under  a.  10  B. 
Therefore,  a  Magistrate,  who  dismissed  a  com- 
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plaint  which  charged  a  candidate  for  a  munici- 
pal election  with  having  fed  the  voters,  on  the 
ground  that  the  allegation  in  the  complaint, 
even  if  true,  did  not  amount  to  an  ofience 
under  s.  10-B,  was  held  to  be  wrong.  KanNA- 
YIRAM    PILLAI    V.    KAEUPP-ANNA    PILLAI,     1 

Weir  726. 

(8-a)-S.  23— See  No.  17,  infra. 

(9)— S.  39-A— See  No.  7,  supra. 

(10)— S.  il— Penal  Code.  s.  353— Municipal 
Inspector,  whether  a  public  servant. — A  Munici- 
pal Inspector  is  a  public  servant  within  the 
meaning  of  s.  41,  Madras  Act  IV  of  1884.  If  he 
is  assaulted  in  the  execution  of  a  distress,  the 
person  assaulting  is  liable  to  be  punished  under 
s.  353.  Penal  Code.  QUEEN-EmpreSS  v. 
Eamasami,  13  M.  131  =  1  Weir  345  =  1  Weir 
726. 

(11)— Ss.  53  and  '262— Tax  on  "income"— 
Meaning  of  teim  "  i?icowie." — The  word  "  in- 
come "  which  cccurs  tbrcughout  sch.  A  of  the 
Ace  must  be  taken  to  mean  the  "  net  income  " 
or  profits  derived  from  the  business  and  not 
the  gross  income  or  receipts.  Where  a  person 
is  assessed  under  s.  53  and  sch.  A,  on  bis  esti- 
mated gross  income,  the  provisions  of  the  Act 
have  not  been  complied  with  ai.d  the  jurisdic- 
tion of  the  Civil  Court  to  question  the  leg^ility 
of  the  assessment  is  not  barred  by  s.  26-2,  sub- 
s.  2.  Municipal  Council  of  Mangalore 
V.  Codial  Bail  Press,  27  M.  547  =  14  M.L.J. 
410. 

(12) — S.  53.  sch.  A,  proviso  4 — Tax  on  money- 
lenders.— The  efiect  of  the  proviso  to  the  Sche- 
dule of  the  Act  is  not  to  make  taxable,  persons 
who,  apart  from  the  proviso,  would  he  in  no 
class  at  all.  A  person,  who  carries  on  the  busi- 
ness of  a  money-lender  and  whose  income  is 
below  Rs  30  a  month,  is  not  chargeable  with 
a  tax  under  s-  53  of  the  District  Municipalities 
Act.  Municipal  council,  Chidambaram 
V  Venkat.^narayana  Pillai,  U  M.L.J. 
312  =  24  M.  644. 

(13)— Ss.  59,  60  and  103— Liability  to  be 
separately  taxed  for  business  carried  on  in  differ- 
ent capacities. — The  appellant  carried  on  busi- 
ness as  a  trader  in  cor.ton,  and  also  carried  on 
business  as  apurchaser  of  cotton  on  commission, 
in  other  words,  as  a  commission  agent  for  an 
absent  principal.  In  respect  of  this  cotton 
occupation,  he  had  already  been  assessed  and 
paid  the  tax  which  could  be  levied  under  the 
Act.  Held  that,  as  the  appellant  had  already 
been  personally  charged  under  one  designation, 
he  could  not  be  again  charged  under  any  other 
designation.  Held,  also,  a  merchant  carrying 
on  a  business  in  one  town  cannot,  by  reason 
that  he  purchases  cotton  through  a  commission 
agent  in  another  town,  be  held  to  be  carrying 
on  business  within  the  town  in  which  the  pur- 
chase is  made.  HIGH  COURT  PROCEEDINGS, 
lOTH  MARCH  1880,  No.  459,  1  Weir  726-A. 

(14)— S.  60— See  Nos.  5  and  13,  supra. 
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(15)— S.  63  (2  andd)— Tax  on  land.— SMhiect 
to  the  conditions  mentioned  in  a.  63,  a  tax 
levied  under  sub-s  3  of  8.  63  on  all  lands 
within  a  Municipality  indiscrimiaateiy  is  a 
legal  tax.  QUEEN  EMPRESS  v.  ALLAN,  24 
M.  193  =  1  Weir  726  B. 

(16)~S.  63,  cl.  3— Madias  District  Munici- 
palities Amendment  Act,  III  of  1887,  s.  49 — 
Lands  used  solely  for  agricultural  purposes — 
Liability  to  the  tax — Meaning  of  the  expression, 
".Lands  used  for  agricultural  purpoi,es." — 
S.  63  of  the  MidrasDiatrict  Municipalities  Aot, 
as  amended  by  the  Madras  Act,  111  of  1897, 
exempts  from  the  enhanced  rate  of  taxation, 
that  may  be  imposed  in  certain  cases  under 
sub-s.  3,  lands  used  solely  for  agricultural  pur- 
poses. Lands,  on  which  potato,  grain,  vegeta- 
bles, are  grown,  are  lands  used  solely  for 
agricultural  purposes  and  are,  therefore,  exempt 
from  the  enhanced  rate  of  taxation.  In  con- 
struing the  words  "  lands  used  solely  for  agricul- 
tural purposes,"  the  defiaiiion  of  the  term 
"agricultural  purposes"  given  in  English 
Agricultural  Rates  Act  and  in  Marray'sDiction- 
ary  may  Da  referred  to  and  followed."  KlNG- 
EMPEROR  v.  ALEXANDER    ALLAN,    2S  M.  627 

=  1  Weir  727  =  12  M.L.J.  393. 

(17) — Ss.  75,  23 — Arrack  shop  whether  aplace 
cf  public  resort. — Where  the  accused,  charged 
under  s.  75  of  Madras  Act,  III  of  1888,  with 
being  drunk,  and  disorderly  in  an  arrack  shop, 
were  acquitted  on  the  ground  that  an  arrack 
shop  is  not  a  place  of  "public  resort"  within 
the  meaning  of  s.  75.  Held,  that  s.  75,  read  in 
connection  with  s.  23  of  this  Act,  aod  with 
due  advcrtance  to  the  mischief  which  the  sec- 
tion is  intended  to  prevent,  makes  it  clear  that 
an  arrack  shop  is  a  ''  place  of  public  resort" 
within  the  meanirjg  of  the  section.  Held,  also, 
that  the  doctrine  of  ejusdem  generis  should  not 
be  applied  in  considering  the  s^^op.^  of  s.  75. 
Emperor  v.  Moonoosawmy,  6M  L  T.  16  =  9 
Cf.L.J.  496  =  2  lad.  Gas.  84  =  33  M.  S3. 

(18)— S.  89— Penal  Code,  s.  W6—Altach7nent 
of  cart  while  in  TrnUion  for  want  of  licercse — 
Goods  placed  in  cart— Cart  ready  to  receive 
passengers  —  Whether  employed  in  conveying 
passengers  or  goods — KaowMgly  disobeying  laio 
—  Offence. — The  attachment  of  a  cart  for  being 
kept  or  used  without  a  license  after  the  goods  of 
passengers  or  hirers  have  been  placed  in  it  and 
just  at  the  time  when  the  passengers  are  about 
to  get  into  it,  is  illegal  as  an  attaciiment,  while 
the  cart  is  being  used  for  the  conveyance  of 
goods  or  passengers,  under  s.  89  of  the  Madras 
District  Municipalities  Act.  A  seizure  under 
such  circumstanees  is  an  offence  under  s-  166, 
Penil  Coda.  SUBRAYA  lYEB  v.  EMPEROR. 
13  Or. L.J    199  =  14  Ind.  Gas.  199. 

(19) — iS  103 — Attachment  of  donrs  of  houses, 
validity  of. — The  doors  of  a  house  are  not 
moveaolo  property  and  cannot  be  distrained 
under  the  first  portion  of  cl.  1  of  s.  103  of  the 
Madras  Act  (IV  of   1884).     QUEEN-EMPRESS 
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V.  Shaik  IBRAHIM,    13   M.   518=  1  Weir  730. 

[F.,  14  M.  467  ;  B.,  16  Ind.  Gas.  877.] 

(20) — S.  \Oi—Prosecutioyi  under  the  section, 
whether  barred  by  civil  suit. — The  fact  that  a 
civil  suit  has  been  brought  does  not  bar  a 
prosecution   under  s.  103.     AZEEZUD  DOWLA 

Bahadur  v.  Chairman,  Wallajah  Muni- 
cipality, 1  Weir  731. 

(21)— S.  103— See  No.  13,  supra. 

(22)— Ss.  103  and  111— Failure  to  pay  tax — 
Procedure  to  be  adopted  before  launching  prcse- 
cutinn. — A  person  cannot  be  prosecuted  under 
s.  103  for  default  cf  payment  of  tax,  unless  it 
appears  that  the  tax  cannot  be  rf  covered  by 
distress  and  s^le  of  the  moveable  property  of 
the  defaulter.  QUEEN-EMPRESS  v  O'SHANGH- 
NESSY,   9  M.   429. 

(23,  24)- S.  Ill— See  No.  22,  supra. 

(25,  26,  27)— S.  167  (2)— Sco;3e  of  the  section. 
— The  mere  fact  of  a  door  opening  into  a  public 
street  is  not  sufficient  to  bring  it  within  the 
s.  167  {2).  If  the  door,  though  it  opens  in  the 
street,  does  not  open  outwards  but  inwards  into 
the  house,  the  section  does  not  apply.  In  re 
Bhima  Row,  1  Weir  731. 

(28)-S.  169— See  No.  6,  supra. 

(29)— S.  113— Obstruction  to  high  road.— The 
depositing,  by  any  one,  of  any  article  on  the 
high  road  except  with  the  license  of  the  Muni- 
cipality under  s.  173,  is  an  obstruction,  inas- 
much as  the  public  are  entitled  to  the  whole 
width  of  the  road  unimpeded  by  any  article 
deposited  thereon.  QUEEN  EMPRESS  V. 
EOLAPPA,  11  M.  343  =  1  Weir  732. 

(30)— S-  179 — "  Renewed  "  includes  also 
repair. — The  word  "  renewed  "  in  s.  179  of 
Madras  Ant  IV  of  1884  includes  also    repairing. 

Queen-Empress  v.  Subbanna,  19  M  241  = 
1  Weir  734.  [£>.,  U.B.rl  1901,  3rd  Qr,, 
Upper  Burma  Municipal  Regulation,  1.] 

(31) — S.  n9—External  roofs — Construction, 
— Where  the  facts  of  a  case,  beyond  dispute, 
established,  on  the  part  of  the  accused,  acts 
contravening  the  provisions  of  s.  179,  District 
Municip*lities  Act,  held,  that  the  construction 
that  s.  179  operates  only  when  the  roofs,  etc., 
are  constructed  outside  the  hous"?.  i  e..  exter- 
nally, was  erroneous.  Public  Prosecutor 
v.  Narayanasamy  Naidu,  2  M.L.T.  499  =  7 
Cr.  L  J.  219. 

(33) — S.  179— Inflammable  material— Mats 
made  of  bamboos — Bamboo  mats  used  in  the 
erection  of  a  pandal  are  inflimmihle  material 
within  the  meaning  of  s.  179.  HUSSAIN  Sahib 
V.  Chairman  of  Bellary  Municipality,  1 
Weir  733. 

(33)— S.  179 -See  Mad.  ACT  III  OP  1871. 
8,  148,  1  Weir  732   (aj. 

(34) — S.  180— Powers  under  the  section. — It 
is  clear,  on  a  perusal  of  s.  180,  that  no  power  is 
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thereby  conlerred  on  the  Manicipal  Council  of 
depriving;  owners  of  the  legitimate  use  of  their 
land.  The  object  of  the  section  is  no  other  than 
to  ensure  the  safety  and  sanitation  of  buildings 
to  be  newly  erected.  What  the  Council  has  to 
consiJer  under  the  section  is  the  plan  of  the 
proposed  building  ;  and  the  grounds  on  which 
the  same  can  be  disapproved  are  such  as  are 
stated  in  cl.  4.  A  person  intending  to  build  on 
his  land  made  the  necessary  application  for  a 
license,  which  the  Municipality  granted  as 
regards  a  portion  only  of  the  applicant's  land, 
as  they  required  the  rest  for  widening  a  lane. 
The  building  was  erected  on  tho  whole  land, 
and  the  builder  was  convicted  of  building  con- 
trary to  the  terms  of  license.  Held  chat,  as  the 
order  of  the  Municipality  was  not  legal,  no 
penalty  could  be  enforced  on  the  builder  aad  no 
notice  could  be  giveu  to  him  requiring  him  to 
pull  down  the  building  Qqeen-EmpreSS  v. 
VIRAMMAL,  16  M.  230  =  1  Weir  733  [fl.,  27 
B.  221,  2  Bom.  L.R.  572  ;  £)..  21  B.  187.] 

(35)— S.  180 — Erection  of  building — License, 
necessity  for. — Either  a  license  or  permu^sion 
in  writing  from  the  Municipal  Council  is  neces- 
sary under  s.  180  before  commencing  to  erect 
a  building,  except  in  the  ca^e  of  default  on  the 
part  of  the  Municiptl  Counoil  mentioned  in 
cl.  5  of  s.  i80.  SVAYAMBU  AYAR  v.  MUNICI- 
PAL Council  of  Negapatam,  i  M.L  J.  37. 

(36) — S.  180 — ConstrwAion  of  pyal — License. 
— Constructing  a  pyal  without  having  obtained 
a  license  from  the  Municipal  Council  and  before 
the  expiration  of  six  weeks  from  ihe  date  of 
sending  the  application  is  aa  ofJence  under 
8.  180,  cl.  5  of  the  Act.  RAMASAMI  AVAR  v. 
AMBALAVANA  PiLLAI,  9  M  L.J.  335. 

(37)— Ss.  180  (1)  and  (5i  and  26i— Construc- 
tion of  walls  for  erecting  hoiife  —  Construction 
commenced  bifore  receipt  of  license — Offence. — 
The  word  '  building  '  in  cl.  5  of  s  180  of  the 
Act  includes  '  mere  walls  '  built  for  the  purpose 
of  erecting  a  house,  and  the  construction  of 
such  walls  without  the  license  of  the  Municipa- 
lity renders  the  person  constructing  them  liable 
to  the  peoaUy  prescribed  in  s  263,  even  though 
the  house,  to  support  which  the  walls  were 
designed,  had  not  been  built.  THE  PUBLIC 
Prosecutor  v.  Kalia  perumal,  8  M  L.T. 
431  =  8  lad.  Gas    148  =  1910  M.W  N.  740. 

(38!— Ss.  180.  26Sand  2&i— Application  for 
license  to  buld  thatched  roof —  Illegal  refusal  of 
sanctioti — Erection  of  roof  with  tilfS  after  six 
weeks  — Object  of  s.  180. — A  person  applied, 
under  s,  180,  to  erect  a  building  with  a  thatch- 
ed roof  and  the  application  was  refused  by  the 
Municipality  on  tbe  erroneous  ground  that  the 
land  was  public  land.  At  the  ead  of  six  weeks,  he 
erected  the  building  with  a  root  of  tiles  and  not 
of  thatch.  Held,  that  the  sanction  was  illegally 
refused  and  the  erecting  of  a  roof  of  tilea,  when 
the  application  was  for  erecting  a  roof  of  thatch, 
would  not  make  him  liable  to  be  convicted  of 
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an  offence  under  s.  180  of  Madras  Act  IV  of 
1884.  SUBRAHMANYA  AYAR  v.  ASIRVADAM 
PILLAI,  9  M.L  J.  337  =  1  Weir  736. 

(.39)— Ss.  187  and  264-4— Faihire  to  comply 
tuilh  notif-e  issued  under  s.  187  (1)  of  the  Act — 
Penalties  prescribed  by  s.  187  (2)  and  s  264  of 
the  Act  —A  party  failing  to  comply  with  a 
notice  issued  by  a  Municipality,  under  s.  187(1) 
of  the  District  Municipalities  Act,  requiring 
the  removal  of  a  building,  renders  himself 
liable  to  the  penalty  prescribed  in  s.  187  (21.  The 
penalty  prescribed  under  the  general  provisions 
of  s.  2R4  A  is  not  applicable  to  such  a  case, 
in  rfi  Esoop  Sait  Sahib,  17  M.L.J.  560  =  2 
M  LT.  520  =  7  Cr.  L  J.  8. 

(40) — S.  188  {i)— License  under  tM  Explosives 
Act,  IV  of  1834,  whether  sufficient. — There  is 
nothing  in  eitbfir  the  District  Municipalities 
Act  or  in  the  Explosives  Act  to  show  that  a 
license  under  the  latter  Act  expmpts  the 
licensee  from  the  obligation,  imposed  by  s.  183(7) 
of  the  former  Act,  to  take  out  a  license  from 
the  Municipal  authorities,  if  the  explosives  are 
k-'pt  within  the  limits  of  the  Municipality. 
Public  Prosecutor  v.  Govinda  Pillai,  l 
Weir  740. 

(41) — S.  1S8  (n) — Construction  of  words  "offen- 
sive and  dingerous  trades  "  -Keeping  more  than 
ten  head  of  cattle  without  license- — The  words 
"  offensive  and  dangerous  trades  "  in  s.  188  [n) 
of  the  Act  are  merely  words  of  general  descrip- 
tion to  facilitate  reference,  and  cannot  limit  or 
control  the  plain  words  of  the  section,  which 
are,  "  no  place  shall  be  used  for  any  one  or  more 
of  the  purposes  specified  in  the  section  unless 
licensed."  A  person  keeps  more  than  ten  head 
of  cattle  in  a  private  place  without  license  is 
guiity  of  an  offence  under  s.  183  (n),  although 
the  cattle  are  not  kept  for  purposes  of  trade. 
But  the  High  Court  did  not  interfere  with  the 
acquittal  of  a  person  who  kept  temporarily  more 
than  ten  he;id  of  cattle  without  a  license. 
Emperor  v.  Mayandi  Kon.\n.  30  M.  220  =  2 
M  L  T  54  =  5  Cr,  L.J.  189  =  17  M  L.J.  371  =  6 
Cr.  L.J.  128. 

(42) — Ss.  188  ancZ  189— Keeping  an  unlicensed 
private  cart-stand. — Whrre,  in  the  prosecution 
of  a  person  under  s-  169  of  Madras  Act  IV  of 
1884  for  keeping  an  unlicensed  private  cart- 
stand,  it  was  proved  that  some  ten  or  fifteen 
carts  from  outside  villages  daily  resorted  to  the 
premises  of  the  accused,  laden  with  produce  and 
goods  of  various  kinds  intended  for  sale  to  the 
general  public,  but  not  specially  to  the  accused, 
the  accused  acting  as  broker  between  the  owners 
of  the  produce  and  the  public,  and  the  carts 
were  to  sttnd  on  the  premi?e3  until  the  comple- 
tion of  the  sale  and  removal  of  the  goods,  held, 
that  the  premises  were  used  as  a  cart-stand 
under  s.  188,  Act  IV  of  1884,  and  the  accused 
was  guilty  under  s,  1''9  of  the  Act.  QUEBN- 
EMPRESS  V.  Ayyakkannu  Mudali,  22  M. 
455-1  Weir  739. 
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(43) — Ss.  188  and  189 — Sevarate  licenses  for 
each  of  the  modes  ot  user. — The  District  Munici- 
palities Act  requires  a  license  for  each  of  the 
modes  of  the  user  of  the  premises  specified  in 
els.  [a)  to  [g)  of  s.  138.  The  mere  fact  that  a 
person  has  taken  out  a  license  for  a  tannery 
would  not  entitle  him  to  use  a  limekiln  with- 
out taking  a  separate  license,  although  the  latter 
may  be  merely  a  subordinate  part  of  the  busi- 
ness of  tannery.  PUBLIC  PROSECUTOR  v. 
Pachamian  Saheb,  1  Weir  737. 

(44) — Ss.  188  and  Ifid— License  for  kilns. — 
Each  separate  kiln  is  a  separate  "  place  "  and, 
therefore,  requires  a  separate  license.  CHAIR- 
MAN, MUNICIPAL  Council,  Nellore  v. 
SUBBAYYA,  1  Weir  737. 

(45)— Ss.  188  and  189— Livirp  stable.— A 
hack  stable  is  a  livery  stable  within  the  meaning 

of  s.  108.    Public  Prosecutor  V.   madu- 

VALATH  GOPALAN,  1  Weir  7S7. 

(46) — S.  1S9—  U7ilicensed  ptivate  cart-stand — 
When  a  place  becomes  a  ''  cay t- stand." — To  con- 
fctitute  the  oSence  ot  keeping  a  private  cart- 
stand,  vrithout  a  license,  within  the  limits  of  a 
Municipality,  under  s.  189  of  Madras  Act  IV 
of  1884,  it  is  not  necessary  for  the  prosecution 
to  prove  that  it  is  "  offensive  "  or  "  dangerous  " 
or  that  fees  are  levied  in  it.  Nor  is  a  place  a 
cart-stand  within  the  meaning  of  the  section, 
merely  because  one  or  more  carts  stand  there. 
The  term  must  be  construed  reasonably  with 
due  regard  to  all  the  circumstances  of  the  case, 
e.g.,  how  many  carts  use  the  place  from  lime 
to  time,  whether  they  belong  to  one  or  more 
persons,  whether  fees  are  levied,  how  long  the 
carts  remain  there,  and  the  purpcse  for  which 
they  go  there,  whether  for  the  sale  of  goods  to 
the  owner  of  the  premises  or  to  others,  or  for 
the  purpose  of  being  engaged  for  hire.  QUEEN- 
EMPRBSS  v.  AYYAKKANNUMUDALI,  21  M.293 
=  1  Weir  738. 

(47)— 8.  189— See  Nos.  42  to  45,  s«pra. 

(48)— Ss.  190  and  211— Farmer  cf  fees  levi- 
able under  s.  190. — A  farmer  of  the  fees  leviable 
under  s.  190  is  not  a  person  employed  by  the 
Municipal  Council  to  collect  the  fees  on 
account  of  the  Municipality.  Where  a  farmer 
of  the  fees  leviable  under  s.  190,  in  respect  of 
carts  laden  with  manganese,  demanded  fees 
under  s.  277  in  respect  of  carts  laden  with 
chillies,  held,  that  the  cart-drivers,  in  refusing 
the  payment,  were  not  guilty  under  s.  277  of 
the  Act.  In  re  Balabhadram  Kamaraju, 
1  Weir  753. 

(49) — Ss.  191  and  192— Slaughter  of  animals 
in  private  premises  for  private  consumption. — 
The  slaughtering  of  a  sheep  by  a  person  in  his 
own  premises  for  the  purpcse  of  private  consump- 
tion is  punishable  under  s.  192.  Government 
Pleader  v.  sheikh  Sahib,  1  Weir  742  (A). 

(50)— Ss.  191,  192,  193  and  194— License  to 
keep  a  butcher's  shop — Public  market — Scope 
and  nature  of  s.  194.— Persons  keeping  butcher's 
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shops,  not  used  as  slaughter-bouses,  when  those 
shops  are  not  licensed  markets  at  the  passing 
of  the  Act,  and  when  they  have  not  since 
been  declared  by  the  Municipal  Council  to  be 
markets,  are  not  bound  to  take  out  licenses 
under  s.  191,  cl,  2  of  the  Act.  The  Mnnicipal 
Council  will  not  also  be  justified  in  refusing  to 
give  them  license,  except  on  the  condition  that 
they  shoiild  remove  to  a  fixed  market.  QUEEN- 
Empress  v.  Baodur  BHAI,  10  M,  216  =  1 
Weir  741. 

(51)— Ss.  191  (2),  19i— Public  slaughter-house 
— License. — S.  191  (2)  refers  to  a  place  other 
than  a  public  slauphlerhouse  used  without  a 
special  license  for  the  purpose  mentioned  there- 
in. The  very  act  of  providing  a  public  slaughter- 
house is  a  license  to  the  public  to  use  it  as  such, 
and  there  is  no  obligation  to  take  out  a  special 
license  under  s.  191  (2).  If,  in  providing  a 
place  as  a  public  slaughter-house,  a  portion  is 
set  apart  also  for  the  sale  of  flesh,  it  is  a  publio 
market  within  the  meaning  of  s.  194.  It  is 
important  to  bear  in  mind,  in  construing 
s.  194,  the  fact  that  the  property  in  the  public 
market,  the  right  of  possession  as  owner,  and 
its  regulation  and  control  are,  for  the  purposes 
of  the  Act,  vested  in  the  Municipal  Council. 
Reading  s.  )94  in  the  light  of  that  fact,  the 
clause  which  enables  the  Municipal  Council  to 
levy  rents,  fees  and  tolls  appears  to  be  an 
enabling  provision  and  it  does  not  operate  to 
take  away  any  right  which  they  have  as  owners 
of  the  public  market.  The  view  is  confirmed 
by  cl.  3  which  presupposes  a  valid  lease  ot 
tenure  granted  by  them  and  empowers  them  to 
determine  the  lease  at  once  in  the  event  of 
there  being  a  conviction  for  a  breach  of  a  bye- 
law.  Municipal  Corporation  of  Madura 
V.  SANDLAI  Kon,  2  M.L.J.  206  =  1  Weir  743. 

(52)— Ss.  191  and  197—Usi>ig  unlicensed 
private  place  as  market— Sale  of  flesh  without 
license. — Where  a  person  sold  mutton  at  a  place, 
not  licensed  for  use  as  a  market,  held,  that  he 
was  punishable  under  s.  197  cf  the  Act,  if  his 
use  of  the  place,  which  was  private  property, 
was  as  a  market,  i.e.,  as  a  publio  place  for 
buying  and  selling.  Even  if  it  were  otherwise, 
be  was  guilty  of  an  offence  under  s.  191,  cl.  2 
of  the  Act,  for  having  sold  without  license 
"flesh  intended   for    food."     ABU  BakER   v. 

Municipality  op  Negapatam,  29  M.  183  = 
3  Cr.  L  J.  458. 

(53)— S.  192— See  Nos.  49,  and  50,  supra. 

(54)— S.  193— See  No.  50,  supra. 

(55)— 8.  194— See  Nos.  50,  and  51,  sufra. 

(56)— S.  19b— Notice,  by  Municipality  on  a 
tenant  of  a  stall  prohibiting  sale — Jurisdiction 
of  Magistrate. — Where  a  tenant  of  the  Munici- 
pal Council,  holding  a  stall  or  shop,  was  pro- 
hibited from  selling  in  the  stall,  held,  that  the 
tenant  could  not  be  prosecuted  under  e.  195,  as 
the  matter  of  the  dispute  between  him  and  the 
Municipal  Council  was  of  a  civil  nature. 
QucBre  : — Whether  a  Municipality  which  has 
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leased  out  a  stall  or  shop  to  a  person  can,  by 
giving  a  notice  under  s  195  of  Act  IV  oi  1884, 
prevent  toe  defendant  from  selling  goods  in  ihe 
shop  or  stall  bo  let  to  him  by  the  Council  and 
render  him  liable  to  ihe  penalty  prescribed  by 
that  section.  MUNICIPAL  COUNCIb,  MADURA 
V.  PICHAYBB,  1  Weir  746. 

(57)— S.  197  -See  No.  52,  supra. 

(58)  — S.  203 — Prohibition  of  a  sah  in  streets- 
— A  conviction  under  a.  ii03  is  bad,  if  the  noti- 
fication prohibiting  the  sale  is  not  published  in 
the  District  Gazaiie,  and  if  such  notification 
does  not  specify  the  sire'st  or  part  of  the  street 
in  which  the  sale  is  prohibited.  In  re 
BHARGAVA  iiAMAN,  1  Weir  746. 

(59)— S-  207 — Notice  to  erect  a  wall  to  secure 
privacy  of  neighbour's  backyard.  —  A  Municipal 
Oounoil  is  not  empowered  by  s.  207  or  by  any 
other  section  to  require  the  owner  or  occupier 
of  land  10  erect  upon  his  laud  a  wall  to  secure 
the  privacy  of  his  neighbour's  backyard.  In  re 
MUKKAN  ASARI,  1  Weil'  747. 

(60/ — S.  221 — Prospective  sentence. — A  con- 
viction and  sentence  under  s.  221  can  only 
relate  to  the  oflence  actually  charged  and  proved 
against  the  offender.  He  can  not  be  sentenced 
prospectively  for  any  repetitic  n  of  the  ofience. 
The  latter  words  of  the  section  merely  denote 
the  scale  of  punishment  which  may  be  inflicted 
on  offenders  who  repeat  the  oSence.  Tnere  is 
nothing  in  them  to  obviate  the  necessity  for  a 
fresh  prosecution.  In  re  DEVAT  SWAMY,  1 
Weir  747. 

(61) — S.  222,  Scope  of — Iti  applicability  to 
streets  and  lanes  having  no  drains. — The  provid- 
ing of  drains  by  the  Municipality  is  not  a  con- 
dition precedent  to  the  obligation,  imposed  by 
s.  222  of  the  Act,  upon  the  owner  or  ocjupant 
of  a  house,  of  not  letting  dirty  waters  into  the 
street.  But  the  practical  hardship  in  enforcing 
the  obligation  in  particular  ca^es,  where  no 
drains  are  provided,  may  be  taken  into  acjount 
by  the  Magistrate  in  graduating  the  penalty. 
The  words  "  except  a  drain  "  after  "  sireet  "  are 
inserted  ins  222  by  Act  ill  of  1897,  because  a 
street,  as  defined  in  the  Act,  includes  a  drain 
where  there  is  such  in  or  on  the  side  of  a  street, 
but  they  do  not  imply  that  any  street,  to  be 
within  the  purview  of  the  section,  must  have  a 
drain,  in  or  by  the  side  of  it.  EMPEROR  v. 
Nagan  Chbtty,  30  M  22i  =  Yl  M  L.J.  372  = 
6  Cr.  L  J.  235. 

(62)  —  S.  222 — Allmving  sewage  water  to  run 
into  street,  if  an  offence. — An  owner  or  occu- 
pier of  a  house,  who  lets  sewage  water  in  the 
street,  commits  an  offencfl  under  s  222,  Act  IV 
of  1884  although  the  Municipality  has  not 
provided  drains.  The  section  contemplates 
two  classes  of  cases,  in  one  of  which  the  street  is 
not  provided  with  drains,  and  in  the  other  such 
provisions  are  made.  In  the  latter  case,  it  was 
intended  to  secure  that  the  ofiensive  water 
should  actually  pass  into  the  drain,  and  not   be 
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allowed  to  be  soaked  into  the  walls  or  ground 
at  the  .'^ide  of  the  drain,  QUEEN  EMPRESS  v. 
Sevudappa  Iyer.  15  M.  91  =  1  Weir  747.  [F., 
30  M.  221  =  17  M.L  J.  372.] 

(63) — S.  228 — Order  by  Municipality  to  drain 
off  stagnant  ivater  and  to  fill  up  a  pit. — Where 
a  Municipality  gave  a  notice  to  the  accused, 
under  s.  228,  Act  IV  of  1884,  calling  upon  him 
to  fill  up  certain  pita  completely,  so  that  water 
may  not  stagnate  therein  and  also  to  drain  off 
the  stagnate  water,  held  that  the  first  part  of 
the  notice  went  beyond  the  powers  conferred 
by  sub-8.  1  or  sub-s,  2  of  s.  228.  but  thai  the 
second  part  of  the  order  was  clearly  within  the 
powers  of  the  Municipality.  But  the  notice 
should  be  treated  as  bad  in  its  entirety,  for,  to 
hold  otherwise  would  impose  upon  the  accused 
the  obligation  of  picking  out  trom  the  notice 
the  requirements  which  it  was  within  the 
power  of  the  Municiprilily  to  call  upon  him  to 
carry  out.  In  re  THE  MADRAS  RAILWAY 
Company,  l  Weir  749. 

(64)— S.  262— See  No.  11,  supra. 
(65)— S.  263— See  Nos.  6,  37,  38,  supra. 

(66) — Ss.  263  and  264 — Encroachment  on 
public  street. —  Where  a  person  erects  a  fence  in 
a  lane  and,  thereby,  encroaches  on  the  lane, 
without  obtaining  a  license  from  the  Munici- 
pality, he  is  liable  to  be  punished  under  s.  263, 
District  Municipalities  Act,  although,  it  may 
be,  he  cannot  be  convicted  under  s.  264  in  the 
absence  of  a  resolution  passed  by  the  Municipal 
Council.  KARUPPANNA  NADAN  v.  CHAIR- 
MAN. Madura  Municipality,  21  M.  246  =  2 
Weir  17  =  1  Weir  751. 

(67) — S-  264 — Potcer  to  impose  prospective 
fine. — Though  s.  264  prescribes  a  further  fine, 
a  Magistrate  is  not  empowered,  under  that  sec- 
tion, to  impose  a  fine  prospectively  on  a  person, 
who  is  convicted  under  the  section,  in  respect 
of  the  period  during  which  he  fails  to  comply 
with  the  order  of  a  Magistrate  directing  the 
removal  of  a  building  constructed  against  the 
order  of  the  Municipality.  The  proper  course 
in  such  c-ises  is  to  institute  further  prosecution, 
if  there  is  occasion  for  it.  and  allow  the  accused 
an  opportunity  of  defending  himself  before 
the  further  fine  is  imp'^sed.  QUEEN-EMPRESS 
V.  Veerammal,  16  M.  230  =  1  Weir  733.  [E., 
171  P.L.R.  1903  =  13  P.R.  1903]. 

(68) — S.  264 —  Non-compliance  with  notice 
issued  by  a  Municipality. — Where  a  prosecu- 
tion is  instituted,  under  s.  264,  cl.  (1)  (II)  of 
the  Act,  form  not  complying  with  a  notice  issued 
by  a  Municipal  Council,  requiring  the  accused 
to  prevent  the  flow  into  the  street  of  waste 
and  sewage  water  from  certain  houses  belong- 
ing to  him,  the  accused  incurs  a  penalty  for 
non-compliance  with  the  notice,  only  if  the 
issue  of  the  notice  is  authorised  by  some  pro- 
vision of  the  Act.  Public  Prosecutor  v. 
Shunmugam  PILLAI,  1  Weir  751. 

(69)— S.  264— See  Nos.  38  and  66,  supra. 
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t70j— S.  264A— See  No  39,  supra. 
(71)— S.  268— See  No.  7,  supra. 

(72) — S.  269 — Money  due  on  a  toll  contract. — 
Money  due  from  a  contractor  under  a  contract 
with  the  Municipality  by  which  he  has  assigned 
to  him  the  right  to  collect  tolls,  in  consideration 
of  a  money  payment  to  the  Municipality,  does 
not  come  within  any  of  the  provisions  of  a.  269 
and  is  neither  a  "  retit "  cor  a  "  toll  "  A 
contractor  failing  to  pay  money  due  under  such 
contract  cannot  be  convicled  under  that  section. 
ABDUIi  AZEEZ  SAHIB  v  CUDDAPAH  MUNICI- 
PALITY, 26  M.  475=  I  Weir  752. 

(73)  — Ss.  274  and  211— Resistance  offered  to 
distraining  officer— Fenal  Code,  s.  99  (1).— The 
cfificer  entrusted  wiih  the  work  of  distraint  is, 
under  s.  1&9,  Act  IV  of  1884,  empowered  to 
distrain  the  delaulter's  property  wherever  the 
same  may  be  found  within  the  Municipal  limits. 
No  previous  notice  of  the  officer's  luieution  to 
enter  the  house  for  the  purpose  of  making  the 
distraint  is  required  under  s.  274.  Even  if  the 
section  were  applicable,  the  defaulter,  in  ofiering 
resistance  to  the  officer,  is  not  justified  under 
s.  99  (IK  Penal  Coae.  In  re  SanKARALINGAM 
PILLAI,  1  Weir  752. 

(74)— S.  211— See  PENAL  CODE,  s.  183,  1 
Weir  126. 

(75)— S.  211— See  Nos.  48  AND  73,  supra. 

(76)— S.  280— See  No.  7,  supra. 

ill) — S.  284 — Offence  under  section,  what 
constitutes. — The  object  of  the  section,  generally, 
is  to  prevent  unauthorised  persons  collecting 
monies  under  colour  of  the  Act,  But  where 
a  person  collects,  lu  his  own  right,  monies  due 
to  the  Mumcipality  who  claim  them  as  owners 
of  the  laud,  and  not  under  any  provision  of  the 
Act,  he  is  not  guilty  of  an  cfience  under  s.  284 
of  the  Act.  In  re  SEETARAM  DOSS  BAVAJEE, 
1  Weip  754. 

(7S)  — S.  284— P«iaZ  Cede,  ss.  44  and  384  — 
Illegal  levying  of  toll.  —  Where  certaiu  cartman 
who  had  paid  toll  li  g^lly  leviable  on  empty 
carts  on  entering  the  town  were  prevented  by 
the  gumasiha  ot  a  toll-coutractor  illegally  from 
passing  through  the  toll-gate,  unless  they  paid 
an  extra  toll  on  leaving  the  town,  held  that 
such  deteuiion  amounted  to  an  injury  under 
8.  44,  Penal  Code,  atid  that  the  accused  was 
properly  convicted  under  s.  384,  Penal  Code. 
Meld,  also,  that  the  conviction  might  also  have 
been  sustained  under  s-  '284  of  Madras  Ace  IV 
of  1884.  hire  B.  APPALASAMI,  1  Weir  29  = 
1  Weir  441.     [fl.,  1  Weir  754J . 

(79)  —  S.  284 —  Imprisonment  in  default  of 
payment  offine.  —  Taere  is  no  provision  in  the 
Act  for  imprisonment  being  awar(^ed  in  default 
of  payment  of  fine,  and  the  procedure  for  levy- 
ing fine>!  is  laid  down  in  s.  286.  HIGH  COURT 
Proceedings,  2ist  December  1888, 
No.  1200,  1  Weir  753. 

(80) —  Bye-law  No.  48—  Covering  drains 
without  permission  of  Municipality. — Bye-law 
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No.  48  framed  under  Madras  Act  IV  of  1884  as 
amended  by  Madras  Act  III  of  1897  is  as 
follows: — "No  public  drain  shall  be  covered 
without  the  permission  of  the  Municipal 
Council."  The  bye  law  applies  to  all  drains 
which  existed  in  a  covered  state  at  the  time 
the  bye-law  came  into  operation.  The  word 
"  shall  '  is  used  throughout  the  bye-law  in  the 
imperative,  and  not  with  reference  to  time. 
This  is  the  sense  in  which  it  is  used  in  bye-law 
No.  48.  Where  a  person  had,  prior  to  the 
coming  into  operation  of  bye-law  No.  43, 
erected  a  covered  drain  without  the  permission 
of  the  Municipality,  and  there  was  an  earlier 
bye-law  in  the  same  terms  as  the  existing  bye- 
law  during  the  time  of  erection,  htld,  that  his 
conviction  under  the  new  bye-law  was  legal. 
Parimanam  Pillai  v.  Chairman,  Munici- 
pal Council,  Ootacamund,  23  M.  213=1 
Weir  750. 

(81) — Sch.  A,    proviso  4 — See  No.  12,  supra. 

Act  Y  of  1834   (Local  Boards). 

[REP.  IN  PART,  ACT  II  OF  1901  ;  ACT  XI 
OF    1901,       SCH.       3.      EEP.      in     part     AND 

amended,  Mad  act  Vi  of  1900.  amended. 
Mad.  Act  III  of  1890,  ss  l  to  6  ;  act  XI 
OF  1901,  Sch.  2.] 

(1) — S.  iS— Sanitary  hispfctor  oppoint'd  by 
Local  Board,  wheiher  a  public  servant. — S.  43 
of  the  Local  Boards  Act  runs  as  follows  :  — 
"  Every  member  or  servant  of  a  Local  Board, 
or  of  a  Panchayat,  &weTj  contractor  or  agent, 
to  whom  the  collection  of  any  tax,  etc.,  is 
entrusted,  etc.,  shall  be  deemed  to  be  a  public 
servant."  The  words  "to  whom  the  collection, 
etc.,  is  entrusted  "  govern  only  the  words 
"contractor  or  agent  "  immediately  preceding 
them.  A  Sanitary  Insp'^ctor  appointed  by  the 
Local  Board,  is.  therefore,  a  public  servant 
within  the  mfaniusj  of  ?.  43  of  the  Local  Boards 
Ant.  Queen-Empress  v.  Thiruvengada 
MUDALI,  21  M.  428  =  1  Weir  792. 

(1-a)— S.  60  — See  No.  20,  infra. 

(2)— Ss.  77.  78.  81,  94  and  163-  Pennl  Code, 
ss.  99,  186  and  Z^Z  — Resistance  to  distraining 
officer — Notice  of  demand  of  house-tax  ivithout 
filling  up  completely  the  huuse-register— Illegal 
distraint  of  tools  of  artisan. — Toe  accused,  a 
potter,  failed  to  pay  the  tax  due  on  his  house 
after  service  of  notice  of  demand,  which  was 
affixed  to  his  house.  There  was  an  omission 
in  the  notice  of  demand  in  that,  one  column  of 
the  house-reaisier  was  not  filled  up.  The 
accused  not  having  p^id  the  tax,  a  warrant  or 
distress  was  issued  and  a  bucket  and  a  spade 
belonging  to  him  were  attached.  The  distraint 
was  resisted  by  the  accused  who  recovered  and 
retained  his  articles.  Held,  that  the  omission 
to  fill  up  one  column  of  the  house-register  was 
cured  by  s.  155,  cl.  1  of  the  Act  and  that  the 
service  of  the  notice  was  regular  and  that  the 
accused,  in  resisting  the  distraint,  had  com- 
mitted an  ofienoe  under  ss,  186  and  353  of  the 


749 


THE  ALL  INDIA  DIGEST. 


750 


6. — Madras  Acts — continued. 

Act  V  of  1884  (Local  Boards) — continued. 

Penal  Code,  inasmuch  as  the  accused  has  no 
right  of  self-defence,  the  acC  of  the  ofiBcer  being 
an  act  done  in  good  faith  and  under  colour  of 
his  office.  QUWEN-EMFRESS  v.  POOMAL.AI 
UdaYan,  21  M.  296=  s  Weir  135  =  1  Weic  792. 
[fi.,  27  A.  499  =  2  A.LJ.  219  =  A.W.N.  1905, 
74,  10  Ind.  Cas,  667  =  2  M.W.N.  231  =  9  M.L. 
T.  414.] 

(3)— S.  78— See  No,  2,  sMp»o. 

(4l— S.  81  (2) — Doors  whether  can  be  distrain- 
ed under  —  Doors  not  '  7noveablii  propertu  '  — 
Otneral  Clauses  Act — Assault  on  the  bilicollec- 
tor — Conviction  under  s.  'db.-i,  l.P.C.  —  Lt^aliiy. 
—  Doors  ought  not  lo  be  aisiraincd  under  s.  81, 
cl.  (2)  [t]  oi  the  Local  Boards  ACl,  as  they  are  I 
not  moveables.  The  biil  collector,  when  be  i 
proceeded  to  distrniu  the  doors,  cannot  be  said 
to  have  been  acting  in  the  lawtul  discharge  'A 
any  duty  impostd  on  him  as  a  public  servant, 
and  the  conviciioti  under  s.  353,  I.P  C,  for 
assaulting  the  biUcollector,  is  not  therefore 
sustainable.  E.  0.  Chinaswamy  PILLAY  v. 
Chairman  of  the  arkonam  Union.  lt>  ML. 
T.  429  =  13  Cr.  LJ.  6j7  =  23  Ind.  Cas.  837. 
(11  M.  467,  R.). 

(5)— 8.  81— See  No.  2,  supra. 

(6)  S.  87 — Oovernmeni  Stores  and  Equipages 
— Stores  and  carts  belonging  to  Gover'nmtnt  Jail 
— Liability  to  lolls. — Siorcs  and  cans  belonging 
to  the  Government  Jails  come  witbm  thtj  worcs 
"  Government  Stores  aud  Equipages"  in  s.  87 
of  Act  V  01  1884,  and  are  free  from  tolls  under 
the  Act.  Queen  Empress  v.  Kutti  ali, 
20  M.  16  =  1  Weir  793. 

(7)  Ss.  89,  9i~-Absence  of  toll-gates.— Wheve 
a  toll-gatd  hits  not  been  constructed  under  the 
provisions  of  s.  c9  of  Mrt,dras  Act  V  of  1884, 
it.  92  does  not  apply.  SUBRAMANIAN  CHETTY 
V.  Kistnan  Chetty,  1  Weir  794. 

(8)  Ss.  89  and  92— Conviction  under  s.  92 — 
Necessary  prtof.  —  A  couv  ction  unaer  s.  92, 
Madras  Act  V  of  1884,  pre-supposes  a  liability 
to  pay  toll  and  an  intention  to  avoid  its  pay- 
ment. It  lies  on  the  prosecution  to  prove 
evaryihing  neces^^ary  to  support  the  conviction. 
Where  the  prostcutiou  oid  not  prove  that  a 
table  of  the  colls,  aa  provided  by  s.  '69  (2),  had 
been  put  up  at  the  toligaie  or  station,  held 
that  a  conviction  under  s.  92  was  not  susiain- 
aole.     Jn  re  SUBBAN,  1  Weir  793. 

(9)— 8.  92— See  Noa.  7,  8,  supra. 

(10) — S.  94 — Tools  of  artisan,  attachment  of. 
— Spades  and  buckets  belonging  to  a  potter  are 
tools  of  artisan  or  implements  of  husbandry, 
and  are,  therefore,  exempt  under  s,  94  of  Act  V 
of  18h4,  from  atrachment,  Queen-EmpRESS 
V,  POOMALAI  UDAYAN,  21  M,  296  =  1  Weir 
135  =  1  Weir  792, 

(11) -S.  91— See  No.  2,  supra. 

(12) — S.  98 — Building  erected  on  poramboke 
land. — Where  a  building  is  erected  on  a  poram- 
boke land,  it  is  not  competent  to  the  Magistrate 
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to  issue  a  notice  under  s.  98  as  such  land  is  not 
a  public  street.  A  failure  to  obey  the  notice  is 
not  punishable.  In  re  PALANI  THaCHAN,  1 
Weir  794. 

(13)— S.  98 — Notice  to  remove  obstruction  on 
public  road. — The  Chairman  of  a  Union  issued  a 
notice,  under  s.  98  (2)  of  Madras  Act  V  of  1884, 
to  the  accused  to  remove  an  encroachment 
alleged  to  have  been  made  upon  a  public  street. 
The  power  to  issue  notice  was  delegated  to  hioi 
by  the  President,  Taluq  Board.  The  encroach- 
ment Itself  existed  prior  to  the  p>issing  of  the 
Act.  The  accused  disobeyed  the  order,  but 
there  was  no  evidence  of  obstruction.  Held, 
that  the  accused  was  not  guilty  under  s.  188, 
Penal  Code,  In  re  NARAYANASWAMY  NAICK, 
1  Weir  795. 

(14)  — S.  9Q— Notice  by  Chairman  of  Unim 
to  remove  a  waH — Disobedience  Pinal  Code, 
s.  188. — The  accus-ed,  who  had  an  open  veran- 
dah in  front  of  his  hcuse,  enclosed  ii  by  build- 
ing a  wall,  Toereupon,  a  rotiCB  wafi  issued  by 
the  Chairman  of  the  Union,  who  was  not  so 
authorised,  calling  on  him  to  remove  the  new 
erection.  The  accused,  having  failed  to  comply 
with  the  order,  was  convicted  under  s.  188, 
Penal  Code,  Held,  that  the  conviction  was 
illegil  as  there  was  nothing  to  show  that  the 
accused  erected  any  obstruction  on  any  public 
strec,  his  enclosing  his  own  vi  randnh  being  no 
such  obstruction,  and  as  the  Chairman  was 
not  Competent  to  issue  the  notice.  In  re 
MURUGAPPASARI,  1  Weir  796, 

(15)— Ss.  98  (2)  and  98-4  (2)— Penal  Code, 
s.  188 — Notice  issued  under  the  said  sections, 
as  amended  by  Act  VI  of  1900  — Neither  a 
notice  under  s.  98-A.  subs,  2  of  the  Madras 
Local  Boards  Act,  as  amended  by  Act  VI  of 
1900,  nor  a  notice  under  s.  98  (2|  of  the  amended 
Act,  is  an  order  withm  the  mtvinirjg  of  s.  188, 
Ppnal  G<  de.  In  re  SHUNMUGAM  PlLLAI,  1 
Weir  140=1  Weir  797, 

(16)— Ss.  98  atid  ]00— Penal  Code,  s.  188— 
Disobedience  to  anotice  ordt^ring  the  removal  of 
obstruction  in  public  street. — Ss.  98  and  100  of 
the  Ljcal  Botrds  Act  must  be  read  logeiher. 
It  is  clear  that  the  notice  prescribed  by  s.  98  is 
a  mere  preliminary  to  the  action  to  be  taken 
by  the  President  himself  uuder  s.  100.  Where 
the  President  of  a  Taluq  Board  issued  a 
notice  to  remove  encroachments  on  a  public 
road  wiihiu  a  specified  time,  held,  that  the 
notice  was  merely  a  notice  and  not  an  order  of 
the  kind  contemplated  in  s.  188,  Penal  Code, 
and  a  person  disobeying  such  notice  could  not 
be  co'ivicted  under  that  section.  QUEEN- 
Empress  v.  Subramanian,  20  M.  1  =  1  Weip 
140=1  Weir  797.  {P.,  1  Bom.  L  R.  166  ;  R  , 
12  Cr.  L.J.  63  =  9  Ind.  Cas.  329  =  1911, 1  M,W, 
N.  78.] 

(17)— Ss.  9S,  162  (b)  (2)— Enquiry  under 
s.  162  (b)  (2) — Public  road — Applicability  of 
s.  98. — In  a  prosecution  under  s.  162  (6)  (2),  the 
question  whether  the  erection  is  on  a  public 
road  or  not  is  material,     S.  98  applies  only  to 
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obstructions  and  enoroachmani-s  on  any  public 
road,  and  a  publio  road  extends  only  up  to 
the  boundaries  of  the  adji,cent  property  K. 
Chandra  Maulia  v.  emperor,  9  M.L.T. 
219-9  Ind.  Gas.  329  =  12  Cr.  L.J.  63  =  1911 
M.W.N.  78. 

(18)— S.  93A-S(e  No.  15,  supra. 
(19) -S.    100— See   No.  16,  supra. 

(20) -Ss.  155  and  60~Nctice  of  demand  of 
house-tax — Omission  to  fill  tip  a  column  in 
House  Register. — A  notice  of  demand  oi  house- 
tax  is  nor,  irrefjuiar  merely  because  there  has 
been  an  omission  to  fill  up  one  column  of  the 
house-register.  Such  omission  mny  be  cured 
bv  s.  155,  ol.  1  of  Act  V  of  1«84.  QUEEN- 
Empress  v.  Poom\lai  Udayan,  21  M.  296 
=  1  Weip  135  =  1  Weir  792. 

(21) -S.  162— See  No.  17.  supra. 

(22) — S-  162-B— Joint  trial  of  several  accused 
for  sepirate  offences  under  i.  l&l-B— Legality. 
— The  Cfial  of  several  accused  persons  j  jiaily 
for  separate  and  distinct  ofieuces  under  s.  162-B 
of    the    Midras    Lncal    Boards    Ace    is    illegnl. 

Public  prosscutor  v.  irusan.  13  Cr.  L.J, 
240  =  14  lad.  Gas.  432. 

(23) — S.  168 — Service  of  notice  of  demand  of 
house-tax. — The  affixmg  of  a  notice  of  a  demand 
of  a  hou'^e  tax  under  Act  V  of  J 834  to  the  house, 
when  the  owner  is  in  ihd  village,  is  not  a  real 
departure  from  the  procedure  proscribed  in 
s.  163  of  Act  V  of  1881.  Queen-Empress  v. 
POOMALAI  Udayan,  21  M.  296  =  1  Weir  13S 
=  1  Weil-  792. 

(24)— S.   163— S^e  No.  2,  supra. 

Act  I  of  1885  (Police,  amending  Act  XXIV  of 

1859;. 

[Rep,,  Mad.  act  III  op  1839  ] 

See  Mad.  Act  XXIV  of  1859,  s.  45  '5),  9 
M.  167, 

Act  III  of  1885  (Out  ports   Landing  and  Ship- 
ping Fees). 

— S.  6~ Terms  "oioner"  and  '^ property" 
explained.  —  As  the  word  "owner"  in  s.  6  of  Act 
III  of  1885  includes  an  agent  or  consignee,  the 
word  "  property "  in  bye-law  2  of  bye-laws 
framed  under  s  6  includes  goods  of  which  any 
person  is  in  posse'sion  na  agent  or  consignee. 
In  re  P.  S.  CLARKE,  1  Weir  851, 

Act  I  of  1886  (Abkari). 

[8.  5-\  INS.,  ss.  31,  40,  AM.,  Mad.  act  I 
OF  1905.] 

(1)—S(?e  Rk  TRIAL,  1911,  2  M.W.N.  588  = 
12  Ind.  Gas.  618  =  12  Cr.  L  J.  992, 

2) — Ss.  9,  11  and  55 — License  to  carry  toddy. 
— Where  persons  convey  toddy  from  the  licen- 
see's trees  to  his  shop  within  the  limits  of 
his  farm,  or    where    the   licensee  has  a  general 
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permit  and  the  persons  conveying  toddy  act  as 
his  servants  or  persons  employed  by  him,  they 
are  not  liabla  to  be  convicted  under  s.  55  of  Act 
1  of  1886.  QUBEN-EMPRESS  V.  SaMBOJI,  11 
M.  472  =  1  Weir  633. 

'8)  -S.  11— Sae  No,  2,  supra. 

(4" — Ss.  11,  55  (a) — Expired  per7nit,  if  a 
permit — An  expired  permit  is  no  permit  at  all 
witbin  the  meaning  of  s.  11  of  the  Act.  PUBLIC 
PROSECUTOR  V.  Angata  Paradesi.  1  Weir 
633. 

(5)— Ss.  12  and  55,  cl.  (c) — Delegation  of  the 
ivork  of  drawing  toddy. — The  intention  of  the 
Legisiature  was  to  prohibit  the  drawing  of 
toddy,  but  clearly  not  to  prevent  the  delegation 
of  the  actual  work  to  the  .servant  or  agent 
of  the  licensee,  hi  re  N.  Kaman,  1  Weir  637. 

(6) — Ss,  13  and  55 — Possession  of  arrack  out- 
side the  local  limits  defined  in  the  license. — 
Under  s.  13  of  the  Madras  Abkari  Acti,  only 
perso-as  not  being  licensed  manufacturers  or 
vendors  of  liquors  are  prohibited  from  having 
more  than  a  certain  q.iantity  of  liquor.  Where 
a  limitation  in  me  license  h.^d  reference  to  the 
place  of  sale  and  not  to  the  place  of  keeping,  a 
person  may  bring  the  liquor  from  outside  hia 
authorised  place  of  sale.  CRIMINAL  REVISION 
Case,  Petition  No.  207  of  i837,  l  Weir  637 
(note).      [£).,  1  Weir  636.] 

(7) — S.  29  (n) — Rule  under,  tffect  cf — Magis- 
trate's powtr  over  confisca'ed  article. — By  virtue 
of  the  ruie  made  under  the  powers  conferred 
by  s  29  [n)  of  the  Abkari  Act  (I  of  1886),  the 
Magistrate  who  adjudges  the  corifiscation  has 
power  to  direct  that  the  confiscated  article  may 
be  sold  or  de;  troyed.  The  rule  may  ranponably 
be  construed,  as  not  only  authorizing  the  Magis- 
trate to  direct  the  sale  of  the  article,  but  as 
also  authorizing  him  to  give  directions  as  to 
the  mode  of  sale.  In  re  PONNUS\MI  PiLLAI,  5 
ML  T  256  =  9  Cr.  L.J.  149  =  1  Ind.  Gas.  79  = 
19  M.L.J.  254. 

(8) — Ss.  29  and  55  (e)— Power  of  Government 
to  frame  rules  prohibiting  delegation  by  licensee. 
—  Under  s.  29  of  the  Act,  the  Governorin- 
Council  published  a  rule  for  the  drawing;  of 
toidy  in  the  District  of  S  uth  Canara,  which 
prohibited  ..he  license-holder  from  authorising 
any  other  person  to  draw  toddy,  pxcept  in  the 
case  of  his  prolonged  illness.  Held,  that  the 
rule  was  ultra  vires  inasmuch  as  the  intention 
of  the  Legislature  was  to  prohibit  the  drawing 
of  the  toddy  without  a  license,  ^nd  not  to 
prevent  the  delegation  of  the  actual  work  to  a 
servant  or  agent  and  the  powr  given  to  the 
Governor  in-Council  to  frame  rules  "to  carry 
out  the  provisions  of  the  Act  "  should  be  exer- 
cised within  the  limit  which  the  Act  would  re- 
cognise. Queen-Empress  v.  Bellara,  11 
M.  250  =  1  Weir  638. 

(9)  S.  30 — Spirituous  Uguor — Beer.  —  Coun- 
try beer  is  not  included  in  th'.i  general  term 
beer.  HIGH  COURT  PROCEEDINGS,  14TH 
MARCH  1873,  7  M.H.C.  App.  15. 
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(10)— Ss.  31  and  d6— Obstruction  to  a  salt 
officer  ftitering  the  house  in  search  of  property 
in  execution  of  his  duty.  -  Althongb  a  Sub-Ins- 
pector of  the  Salt  anri  Abkari  department  may 
be  acting  irreguUrly  in  mnkirga  search  for  the 
purpose  of  finding  out  the  illicit  possession  of 
toddy,  without  a  Sf-arch  warrant,  peraons  ob- 
structing such  search  cannot  cla^m  the  right  of 
private  defence  inasmuch  as  s  99  of  the  Penal 
Code  does  not  allow  the  exercise  of  that  right 
wher'  an  act  is  done  by  a  public  servRot  or  under 
the    oireciion    of    a    public    servant.      QUEBN 

Empress  v  Pukot  Kotu,  19  M.  349  =  1 
Weir  45  =  1  Wejr  631.  i,F„  21  M.  296=1  Weir 
135;  11..  18Ind.  Gas.  894=14  Or.  L.J.  142  = 
155P.L.R.  )913  =  '20  P.W  R.  1913.  Cr.;  £).,  6 
Cr.  L  J.  105=17  M.L.J.  323.] 

Cll)  — S.  34— Pozwr  of  ;Saii  officer  of  one 
circle  to  make  an  arrest  in  another  — Where 
the  Salt  officer  of  one  circle  entered  another 
circle  for  the  purpoife  of  arresting  an  offender 
against  tbe  Salt  Liws  and  nrresied  him,  the 
Magistrate,  although  b<::lievina  the  accused  was 
guilty  of  au  offence  under  s.  55  of  the  Abkari 
Act,  acquitted  the  accused  on  the  ground  that 
the  Salt  and  Abkari  cfificer  of  one  circle  had  no 
power  to  enter  a  village  in  another  circle  aud 
to  detect  a  case  there.  Held,  that  the  question 
whether  the  officer  who  effected  tbe  arrest  was 
acting  within  or  beyond  his  power  in  making 
the  arrpst  did  not  affect  the  question  whether 
the  accused  was  or  was  not  guilty  of  the  offence 
with  which  he  was  charged,  and  that,  therefore, 
the  order  of  acquittal  was  wrong  and  should  be 
set  aside.  EMPEROR  v.  RAVALQ  KESIGADU, 
26  M.  124  =  1  Weir  630.  [F.,  ?,l  C.  557  =  7  C. 
W.N.  661.] 

(12)— S.  36— See  Mo.  10,  suma. 

(13)  —  S.  iS—Maqistrntp  enforcing' a  penalty 
on  the  application  of  an  Abkrri  Inspector — Crim, 
Pro.  Code  (if^Sv;),  sy.  514,  5i5  a7id  5l6  -Proce- 
dure to  be  adopted. — A  Magistrate  enforcing  a 
penalty  on  the  application  of  an  Abkari  Ins- 
pector, who  forwards,  under  s.  43  of  Act  I  of 
1886,  a  bail  bond  by  reason  of  default  of  appear- 
ance of  the  person  bailed  to  appear  before  him, 
must  follow  the  procedure  laid  aown  in  s.  514, 
Crim.  Pro.  Code.  The  Magistrate  should  pro- 
ceed in  the  same  manner  as  if  the  default  had 
been  made  by  a  person  bailed  to  appear  before 
his  own  Court.  He  should  call  upon  tbe  de- 
faulter to  show  can^e  why  the  penalty  should 
not  be  enforred.  Queen-EMPRESS  v.  P\LA- 
YATHAN,  18  M.  48  =  1  Weir  631  =  2  Weir  664 
=  4  M  L.J.  U42. 

(l4l — S.  55 — Abkari  peon,  ivhethfr  a  Police 
Officer— Madras  Police  Act,  XXIV  o/  1859.  s.  1. 
— An  Aokari  peon  does  not  fall  within  the  defi- 
nition of  "Police"  in  s.  1  of  Ac'.  XXTV  of 
1859.  fnre  Venkasami  R\o,  1  Weir  632  = 
1  Weir  836. 

(15>— S.  55  (a)  — License  for  a  certain  local 
area— Possession  of  liquor  outside  that  area — 
Licensee  depositing  liquor  in  out-house. — Where 
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the  accused  held  a  license  for  a  certain  taluq, 
but  was  found  in  possession  of  a  quantity  of 
arrack  in  a  place,  which  was  not  included  in 
the  limits  covered  by  that  license,  held,  that 
the  accused  was  guilty  of  an  offeree  under  s.  55, 
cl.  {a).  PUBLIC  Prosecutor  v.  Subra- 
MANIA  MUDALI.-.R,  1  Weir  636. 

(16) — S.  55  (a) — Keeping  s}jirit  in  unlicensed 
place  for  safe  custony  during  night,  if  contrary 
to  the  terms  of  license. — Where  a  license  prohibit- 
ed the  keeping  or  sale  of  spirits  at  any  place 
other  than  that  specified  in  the  license,  and 
where  the  licensee  deposited  a  few  drams  of 
spirit  in  an  unlicensed  place  for  safe  custody 
during  night,  held  {per  Wilkinson,  J.i,  that 
the  act,  although  a  violation  of  the  terms  of  the 
license,  would  not  amount  to  suoh  a  violation 
as  was  contemplated  by  s  55.  Per  Shephard. 
J. —  The  act  of  the  accused  amounted  to  a  vio- 
lation of  law.     In  re  MUNISAMI,    1  Weir  638. 

(17) — S.  55  (dl — Depositing  liquor  in  the  out- 
house while  tt  is  in  transit, — VVhere  there  is 
nothing  in  a  toiidy-dra veer's  license  prohibiting 
the  licensee  and  the  permit  holdfr  from  deposit- 
ing the  liquor  in  the  out-house  of  his  dwelling 
place  while  it  is  in  transit,  he  cannot  be  punish- 
ed under  s.  55  {a}  for  doing  the  same.  In  re 
Seshu,  1  Weir  635. 

(IS) — S.  55  (a)  —  Shop-keepers'  licenses — 
Duration. — Shop-keepers'  licenses  are  granted 
by  the  Collector  on  tt»e  motion  of  the  renter  and 
would  inure  until  cancelled  by  the  Collector  or 
by  the  lapse  of  lime.  It  does  not  cease  on  the 
cessation  of  the  renter's  lease,  hi  re  ALAGA 
SANATHY,  1  Weir  634. 

(19) — S.  55,  cts.  (a)  and  (g)— Possession  of 
skin  smelling  arrack,  —  Where  the  accused  was 
found  in  possession  of  a  skin,  which  smelt  of 
arrack  and  which  was  used  for  the  conveyance 
of  tbe  liquor,  held,  that  the  accused  was  not 
guilty  of  an  offence  under  s  55  of  the  Act. 
In  re  Balagana  Sunyasi  alias  GOLAGANA 
SUNYASl,  1  Weir  640. 

(20) — S.  55  (/j) — License,  nature  of. — There 
is  nothing  in  the  Act  which  authorises  a  person 
licensed  to  sell  spirits  to  transfer  his  license  to 
a  person  who  purchases  a  spirit  business,  so  as 
to  continue  the  business  under  the  license 
granted  to  the  vendor.  The  license  is  nersonal. 
In  re  Madallapalli  Chinnia  Kondaiya, 
1  Weir  644. 

(21)  —  S.  55  (h) — Transfer  of  liquor  by  way  of 
gift. — Where  toddy  is  given  at  an  unlicensed 
place  as  remuneration  for  watching  tbe  trees, 
the  transfer  is  punishable  under  s.  55  ih). 
In  re  SUNDARAM,  1  Weir  643.  [£>,,  1  Weir 
645.] 

(22)  — S.  55  (h) —Present  of  toddy  for  casual 
service  rendered.  — 'Where  it  was  found  that  a 
boy  rendered  some  service  to  the  accused,  who 
thereupon  made  a  present  of  some  toddy,  but 
there  was  no  evidence  to  warrant  the  inference 
that  there  was  a  contract  that  toddy  was  to  be 
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supplied  as  remuneration  for  work  to  be  done 
for  several  days,  as  in  the  case  reported  in 
1  Weir  645,  held,  that  the  accused  was  not  guil- 
ty under  s.  55  (h)  of  the  A'oktri  Act.  In  re 
PETHARANDA  NaIKEN,  1  Weir  6i5. 

(23) — S.  55  ih)  ■  S'lle  ot  gavja  without  license, 
—The  notification  of  the  l-it,h  November,  1888, 
brought  into  force  in  the  Madras  Presidtmcy  so 
much  of  Madras  Act  I  of  1886  as  relates  to 
intoxicating  drugs  manufictured  fro)n  the 
hemp  plant.  Ganj-i  being  a  preparation  of  the 
hemp  plant,  persons  selling  it  without  license 
are  liable  to  be  punished  under  s.  55,  uuless 
entitled  to  the  expmption  allowei  m  s.  71 
Inre  MOHIUDDIN  KUTTI,  1  Weir  646. 

(2i)— S.  55  i9)~Material  for  manufacturing 
l'quor—"Wai,h" — A  liquid  mixture  named 
"wash,"  consistin;^  of  jaggery  and  babool 
bark,  is  "material"  for  the  purpose  of  manu- 
facturing liquor,  as  It  is  fit.  to  be  used  for  dis- 
tillation. QJEEN-EMPRESS  V.  GANGAYYA, 
24  M.  417=1  Weir  641. 

(25)— S.  55— See  Nos.  2,  4,  5.  6,  8,  supra. 

(26) — Ss.  55  and  6S  ~ Imprisonment  in  default 
of  payment  of  fine — Penal  Cod^..  ss.  65  and  67-  — 
An  ofience  undar  s.  55,  Act  I  of  lb86,  is  punish- 
able with  fine  or  imprisonment  or  both.  S  67, 
Penal  Code,  does  not,  ttereiore,  apply  to  it. 
There  is  no  express  provision,  in  Act  1  of  1886, 
to  the  efircC  that  s.  65,  Penal  Code,  does  not 
apply,  and  under  that  section  the  imprisonment 
to  be  awarded  in  default  of  payment  of  fine 
cannot  exceed  i|  months.  Inre  GiRIDBOBO 
SAN,  1  Weir  632. 

(•27)— Ss.  56  ia)  69— Rules  by  Gcvermnent 
framed  uiider  the  Act — Rule  directing  immediate 
removal  of  i<  ddy  to  shops. — The  rules  framed  by 
the  Governor-in-Council,  under  the  Abkan  Act, 
have  the  force  of  law,  and  in  accordance  with 
them,  tbe  holder  of  a  tree-tapping  license  is 
bound  to  convey  the  pots  containing  toddy 
immediateiy  after  removal  from  the  trees,  that 
is,  wi'hin  a  reasonable  time.  A  person  omit- 
ting to  do  so  is  liable  to  be  punished  under 
8.  55  of  the  Abkari  Acts.  QUEEN-EMPRESS 
V.  Jammu,  s2  M.  450  =  1  Weir  635. 

(28) — S.  56  {b)  License  to  heep  toddy  shop — 
Omission  to  keep  shop  open  and  to  pay  kist.— 
The  holder  of  a  license  to  keep  a  shop  for  the 
sale  of  toddy  was  convicied  by  a  Magistrate, 
for  having  failed  to  keep  his  shop  open,  in  breach 
of  one  of  the  conditions  of  the  license.  Held, 
that  there  was  nothing  to  show  that  the 
licensee  was  bound  to  keep  a  shop.  Held,  fur- 
ther, that  even  if  he  was  so  bound,  an  om.ssion 
to  do  so  did  not  amount  to  an  act  in  breach  of 
the  conditions  of  the  license.  Omission  on  the 
part  of  a  licensee  to  pay  kist  on  the  due 
date  is  not  an  act  done  "on  breach  of  the 
conditions  of  his  license,"  and  is  not  therefore, 
punishable  under  s  56  (6*.  QUEEN  EMPRESS  v. 
Karuppan,  23  M.  220  Foot  note  =  l  Weir  649. 
R.,  23  M.  220=1  Weir  649;  D.,  1  Weir  650.] 
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(29) — S.  56  (6) — License  whether  necessary 
to  be  carried  on  the  person  of  the  licensee. — It  ia 
not  required  by  the  Act  that  the  person  having 
a  license  should  hnve  it  on  his  person  when 
carrying  toddy  under  his  license.  In  re  THAY- 
YIL  Kuttan,  1  Weir  646. 

(30i— S.  56  (bi—'' Holder  of  license''— Scope 
of  the  term.  — The  words  "  being  the  holder  of  a, 
license"  in  s.  56  must  be  taken  to  include  any 
person  in  his  employ  and  acting  on  bis  behalf 
for  the  time  being.  In  re  SUDALAIMUTHU 
PlLLAI,l  Weir  647.  [F..  21 M.  63  =  1  Weir  648.] 

(31) — S.  56  [h)~Tervis  of  license ,  construction 
of. —  Where  the  w->rda  of  the  license  required 
only  that  the  toddy  shnuid  be  taken  straight 
from  the  tree  to  the  shop,  it  would  not  ccnira- 
vene  the  terms  of  the  license  to  pour  the  con- 
tents of  several  pits  into  one  pot  in  order  to 
take  the  whole  amount  drawn  lo  tbe  shoo  in 
the  evening.     In  re  ChaikuTTI,  1  Weic  648. 

(32) — S.  56  ih) — Contravention  of  the  terms 
of  a  license. — Where  a  license  expressly  provides 
that  the  licensee  is  bound  to  see  that  boities  con- 
taining spirits  manufactured  in  India  are  label- 
led "  spirit  mauufacturf-d  in  Inoi-i,"  a  contra- 
vention of  the  provision  is  punishable  under 
S.  56  ib)  of  the  Ano.  THE  PUBLIC  PROSECUTOR 
V.  KANCHETI  PlCHAYYA,  1  Weir  630. 

(33)— Ss.  56  and  Gi'—Arplicabdity  of  s.  56  to 
a  servant  of  the  holder  of  a  license. — Ss.  56  and 
64  of  the  Abkari  Act  must  be  read  together,  and 
the  words  "  baing  the  holder  of  a  license"  in 
s.  56  must  be  taken  to  include  any  person  in  the 
employ,  or  for  the  time  being  acting  on  behalf 
of  the  holder  of  the  license,  as  otherwise  the 
words  in  s.  64,  "  for  any  cSence  committed  by 
any  person  in  his  employ  and  acting  on  his 
behalf  under  s.  56  "  would  have  no  meaning  or 
application.  QUEEN-EMPRESS  v.  MAHa- 
LINGAM  Servai,  21  M.  63  =  1  Weir  648. 

(34)  — Ss.  b?>  and  Gi  -  Liability  of  license  holder 
for  offences  committed  by  emvloyee  in  his  absence 
— Liability  of  manager  of  licensee,— A  license- 
holder,  though  not  present,  is  liable,  under 
s.  64,  for  any  ofience  under  s.  56,  committed  by 
a  person  in  his  employ,  unless  he  can  show  that 
he  has  taken  all  due  and  reasonable  precautions 
to  prevent  the  commission  of  any  ofience  under 
8.  56.  A  person  managing  a  shop  on  behalf  of 
the  license-bolder  is  not  prima  facie  punishable 
under  9.  56  for  an  oSenoe  under  s.  56  committed 
in  the  shop.  Incident-tUy,  however,  such  a 
person  seems  to  be  made  punishable  by  s.  64(2), 
for,  he  appears  to  be  what  is  there  called  tbe 
actual  ofidnder.  The  section  intends  that  the 
person  v7ho  auswers  this  description  as  well  as 
the  license-holder  may  be  punished.  In  re 
Yadubandi  Bhattalaswami,  1  Weir  647. 

(35)  — S.  62  -Peon,  whether  an  Abkari  Officer. 
— An  Abkari  peon  is  not  an  Abkari  oSicer  within 
the  meaning  of  s.  62  of  tbe  Abkari  Act  (I  of 
1886).  Jure  Pachappa  Chetty,  4  M.L.T. 
107  =  18  M.L.J.  455. 
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6.~Madras  Acts — continued. 

Act  I  of  1886  (K.hka.v\]— concluded. 

(36)— S.  62— Peon,  tvhether  an  A bhari  officer, 
— A  peOD  is  not.  aa  Abkari  officer  witbiu  the 
meaning  of  9.  62  of    tho    Act.     In    re  CROWN 

Prosecutor,  i  Weir  651. 

(37) — S.  62 — Omission  to  apply  for  exttnsion 
of  leave. — The  omission  to  apply  for  extenaion 
of  leave  by  an  Abkari  peon  at  ttie  proper  time 
does  not  constitute  an  offence.  In  re  KOTH- 
ANDARAMAN,  1  Weir  650. 

(38)— S.  Gi— Penal  Code,  s.  79 — Transicorting 
liquor  wiihout  license — Plea  o/  ignorance.— The 
ace  of  carrying  liquor  over  a  gallon,  without  a 
permit,  isrend>rtd  penal  by  statute,  and  under 
8.  64  of  the  Abkari  Aci,  the  onvs  of  proving 
that  the  act  was  not  an  ofienoe  is  thrown  upon 
the  accused.  To  do  this,  they  must  show  ihat 
they  acted  in  good  Uiin,  that  is,  with  due  ctre 
and  attention,  since  s.  40  of  the  Penal  Code 
renders  applicable  the  provisions  of  s.  79  to 
ofierices  punibbable  under  special  and  loual  laws. 
Held,  that  the  onus  was  discharged  by  proving 
that  the  accused,  who  was  alleged  to  have  con- 
veyed liqucr  without  a  permit,  did  so  by  reason 
of  believing,  in  good  faith,  that  he  was  not  trans- 
porting liquor,  but  was  transporting  mere  casks 
containing  water.  In  le  KaNDAN,  1  Weir  40. 

(B9) — S.  6^— Gambling  %n  arrack  shop. — 
Gambling  in  an  arrack  shop  is  not  made  an 
ofience  under  the  Act.  In  re  YEDUBANDI 
Bhattalaswami,  1  Weir  647. 

(40)— S.  64— See  Nos.  33,  34,  supra. 

(41) — S.  65 — Confiscation  of  liquor  and 
measures. — Where,  on  the  conviction  of  a  perton 
uuaer  s.  55  for  possessing  liquor  without  license, 
the  Magistrate  ordered  the  confiscation  of  the 
liquor,  and  carlain  measures,  held,  that  the 
order  directing  the  confiscation  of  measures 
must  be  set  a^ide,  becaut^e  the  provi^^ions  of  s.  65 
do  not  apply.     In  re  LUTCHMI-.H,  1  Weir 652. 

(4'2) — S.  65 — "  Knife,"  whether  a?i  utensil. — 
A  knife  cannot  be  said  to  be  an  "  utensil"  within 
the  meaning  of  s.  65  of  the  Act,  and  shouio  not 
therefore  be  confiscated.  la  te  SOORA,  1  Weir 
652. 

(43) — S.  65 — Confiscation  of  money. — Money 
is  not  liable  to  be  confiscated  under  s.  65  of  the 
Act.     In.  re  GOVINDA  Naicken,  1  Weir  652, 

(44)— S.  68— See  No.  26,  supra, 
(45)— 8.  69 -See  No.  27,  supra. 

Act  III  of  1888  (City  Police). 

[AMENDED,  MAD  ACT  III  OP  189S,  ReP., 
IN  PART,    ACT  XI  OF  1901,  SCH.  3,    S.  71  (4), 

Rep.,  in  PART,  Mad.  Act  IV  of  1905,  as  to 
Control  of  Comaiissioner  of  Police  by 
Inspector-General  of  Police  —  See 
Mad.  act  III  OF  1907.J 

(D— S.  23- See  No.  8,  infra. 

(2) — Ss  42,  45  and  ^1— Gaming  — Seizure  of 
money  and  securities  for  money-  Forfeiture — 
Magistrate,  whether  bound  to  inquire  whether 


6.— Madras  Acts — continued. 

Act  III  of  1888  (City  Police)— cowciwded. 

things  seized  were  intended  to  be  med  for  pur- 
pose of  gaming.  — The  phrase  "  all  or  any  of  the 
articles  seized  "  in  s.  47  is  large  enough  to  cover 
money  or  securities  for  money  when  seized  by 
the  Police.  S.  47,  under  which  the  Magistrate 
is  empowerpd  to  order  a  lorfeiture,  does  not 
require  that  he  should  make  an  inquiry  whe- 
ther the  money  and  other  things  beized  were 
used  or  intended  to  be  uted  tor  the  purpose  ol 
gaming.  It  is  sufficient  that  the  ariicles  have, 
in  fact,  been  seized  by  the  Commissioner  of 
Police  under  circumstances  of  reasonable  sus- 
picion entertained  b>  him.  The  M^igistrate  has 
a  aiscretion  in  the  matter,  and,  while  Le  is  en- 
titled to  piesuma  iLat  the  action  of  the  Police 
autnorities  have  been  regular,  he  will,  no 
doubt,  not  order  a  forteituia  iu  a  case  where  he 
has  reason  to  believe  that  the  stizore  h^s  been 
irregularly  made.  QueenEMPRESS  v. 
BaSHYAM  CBETTI,  19  M.  209  =  1  Weir  850. 

(3)— Ss.  43,  46,  il- Gambling  —  Gaming 
materials  found  on  premises — Presutnplwn. — 
The  presence  of  cards,  counters  and  so-called 
hunai  boxes  on  the  premises,  is  a  strong 
presumption  that  it  is  used  as  acommon  gaming 
house,  and  the  owner  of  it  when  he  makes  a 
profit  out  of  It  is  presumed  to  keep  a  common 
gaming  house,  and  the  persons  present  on  the 
spot  are  guilty  of  gaming,  in  the  absence  of  re- 
butting evidence.  DESIKACH.  RI  v.  EMPEROR, 
15  Cr.  L.J.  408  =  23  lud.  Cas.  1008. 

(4)-  S,  45— See  No.  2,  supra. 

(5) — S,  46 — See  No,  3,  supra. 

(6)— S.  47— See  Nos.  2,  3,  supra. 

(7)  — S.  71,  cl.  XY ~ Mi^s  c  played  in  a  private 
place. — The  playing  of  mu.ic,  wtere  there  is 
no  wilfu!  obstruciiou  of  a  tboicughfare  caused 
thcreoy,  is  not  in  it.>elf  punishable  under 
cl.  XV,  s-  71  of  the  Act  when  such  piaying  takes 
place  on  private  property.  QUEEN  EMPRESS 
V.  SUKHa  SINGH,  14  M.  223  =  1  Weir  848. 

(8) — Ss.  75,  23  —  Arrack  shop  whether  a  place 
of  public  resort.  —  Where  the  iiccuseo,  charged 
unatr  s.  75  of  Midra.s  Act,  III  of  1888,  with 
being  drunk  ana  disorderly  ir.  r.n  arrack-shop, 
were  .acquitted  on  the  grouoU  t.hat  an  arrack- 
shop  is  not  a  place  of  "public  resort"  within  the 
meaning  of  s  75,  held,  that  s.  'i5,  read  in  con- 
nection with  s.  23  of  this  Act,  and  with  due 
advertence  to  the  mischief  which  the  section 
is  intended  to  prevent,  makes  io  clear  that  an 
arrack-shop  is  a  "  place  of  public  resort"  within 
the  me<ining  of  the  section,  he'd,  also,  that  the 
doctrine  of  ejusdem  generis  should  not  be 
applied  in  considering  the  scope  of  s.  75. 
EMPEROR  V.  MOONOOSAWMY,  6  M  L.T.  16  = 
9  Cr  L  J.  496  =  2  Ind,  Cas.  84  =  33  M.  83. 

Act  III  of  1889  (Towns  Nuisances). 

[Rep.  in  pt.,  act  XI  of  1901,  Sch.  Ill, 
S.  9,  AMD.,  Mad,  ACT  III  OF  1909,  S.  4.] 

(1)— See  Bench  Magistrates,  18  M.   394 

=  2  Weir  17. 
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6. — Madras  Acts — continued. 

Act  III  of  1889  (Towns  Nuisances) — continued. 

(2) — S  3-~Sprendi7ig  raggi  stalks  in  a  public 
street— Act  XXIV  o/ 1853  iPo/ice,  Madras}.— 
The  mere  spre-idine  of  a  raggi  sialk  to  dry  in 
the  streeis  of  a  village  is  uoc  an  oSence  under 
s.  48  of  Act  XXIV  of  1859  {  =  s.  3.  Towns 
Nuisance),  In  re  SINNAPPUDayan,  1  Weir 
912. 

(3)— S.  3  (5)  {6)  — Obstruction  to  thoroughfare 
—  What  constitutes  offence  under  the  section, — 
The  overhanging  boughs  of  a  hedge  cannot  be 
said  to  cause  obsr.rucbion  to  the  free  passage  of 
a  tborouehfare.  They  niay  cause  inconvenience 
to  passecs-by,  but  inconvenience  is  not  obstruc- 
tion. Nor  can  it  be  said  that  the  obstruction  is 
caused  "  wilfully, "i.e..  by  design,  or  spt  pur- 
pose,   hire  Sankara  Row,  1  Weir  912. 

(4) — Madras  Toions  Nuisances  Act,  III  o/1889, 
s.  3  (5  and  6j — 0_ffence  under  the  dauset,  what 
constitutes.  —  To  ccnstitute  an  ofience  under 
8.  3,  cl.  5  or  6,  Act  HI  of  1889,  there  must  be 
evidence  of  obstruction.  It  is  not  enough  to 
prove  that  the  act  complained  of  must  in  all 
probability  cause  obstruction,  but  it  must;  be 
proved  that  obstruction  to  the  free  pas-snge  of 
the  thoroughfare  was  caused.  In  rePEROOMAL 
Servai,  1  Weir  912. 

(5) — S.  3,  els,  5  and  9 — Spreading  cloths  to 
dry  in  a  public  street. — The  spreading  of  cloths 
to  dry  in  a  public  street  can  neither  come  under 
cl.  5  nor  under  cl.  9  of  s.  3  of  Madras  Act  III 
of  1889.  In  re  Narayana  Pillai.  1  Weir 
933. 

(6)  — S.  3,  els.  5  and  9 — Allowing  the  growth 
of  rank  vegetation. — The  allowing  of  the  growth 
of  rank  vegetation  in  front  of  one's  house  is  not 
an  offence,  hi  re  NAEaYANA  Patter,  1  Weir 
913. 

(7) — S.  3  (6! — Selling  fish  en  the  roadside- 
Obstruction— Offence.  —  Where  the  evidence 
proved  conclusively  that,  owing  to  the  accused's 
selling  fish  on  r,be  roadside  near  the  market, 
numbers  of  people  collected  there  and  caused 
an  obstruction,  held,  this  whs  an  oiiruce  within 
the  section.  PUBLIC  PROSECUTOR  v.  KANNA, 
3  M.L  T.  400  =  18  M.L.J.  329  =  8  Cr.  L  J.  149. 

{8)~S.  3.cl.  9— Act  XXIV  0/  1859,  s.  48  (5) 
— Drying  grain  m  a  street — ]\uisance  caused 
by  bullock  — The  exposing  of  grain  to  dry  in  a 
street  is  not  an  offence  under  s.  3,  cl.  9  of  Act 
III  of  1889,  or  under  s,  48,  cl.  5  of  Act  XXIV 
of  1859.     In  re  SEPPAYEE,  1  Weir  913. 

(9) — S.  3  (9) — Nuisance  caused  by  bullock  in 
street. — Where  the  accused's  bullocks  were 
alleged  to  have  dirtied  a  place  of  public  resort, 
but  the  accused  did  not  admit  that  they  threw 
or  laid  down  the  dirt  or  tilth,  held  that  the 
accused  could  not  be  convicted  under  s.  3  (9). 
In  re  Abdulla,  1  Weir  914. 

(10)— S.  3,  cl.  9  (s.  48,  cl.  5.  Act  XXIV  of 
1859) — Rubbish  in  front  of  a  house  — The  pre- 
sence of  rubbish  in  front  of  a  man's  bouse 
cannot  be  held  generally  as  prima  facie  proof 
that  the  owner    of   the   house   threw   it  there. 


6. — Madras  Acts — continued. 

Act  III  of  1889  (Towns  Nuisances)— coniinwed. 

{Per  Hutchins,  J.)  It  may  be  presumed  that 
any  rubbish  thrown  in  front  of  a  man's  door 
was  thrown  there  by  himself  or  with  his  consent. 
This,  however,  is  not  a  presumption  of  law,  but 
purely  one  of  fact,  which  the  Magistrates  are 
at  hberty  to  raise,  and  which  they  may  well 
consider  inconclusive.  Per  Kindersley,  J.  In  re 
Somaiyan  Chetti,  1  Weir  914.. 

(11)  -  S.  3  (9) — Allowing  pigs  to  stray  and  cow- 
wit  nuisance. — A  person  cannot  be  convicted, 
under  s.  3  (9)  of  Act  III  of  1889,  of  leaving 
pigs  at  large  and  causing  them  to  commit 
nuisance  on  ths  public  road,  hire  CHalLA 
GURUVADU,  1  Weir  914. 

(12)— S.  3,  cl.  {10)  —  Qanibling  on  pyal  of 
private  house  whether  offence, — Where  the  act 
of  gambling  was  committed,  not  in  any  public 
street,  road,  thoroughfare  or  place  of  public 
resort,  but  on  the  pyo I  of  a  private  house  it 
was  held  that  no  offence  under  c).  (10)  of  s.  3 
of  Ac'j  III  of  1899.  was  committed,  hi  re  CHIN- 
NAYA  MUDALI,  3  M.L  T.  137  =  7  Cr.L.J.  130. 

(13!— S.  ^{\0)-'P^lhlic  street -Verandah  of 
a  house. — A  verandah  cf  a  house  is  not  a  public 
street  for  the  purposes  of  Act  III  of  1889.  In  re 
Annamala  Moothan,  1  Weir  915. 

(14)— S.  3  (10)— See  Pen:ad  Code,  ss.  65 
and  67,  '22  M.  238  =  1  Weir  :-i2. 

(15) — S.  3  t'^'i)— Throwing  stones  at  a  reli- 
gious precession . — A  man,  who  throws  a  ."-tone 
at  a  religious  procession,  is  guilty  of  a  disorderly 
act  under  s.  3  (12)  r.f  Aco  III  of  1889.  In  re 
Narayanasami,  1  Weir  915, 

(16) — Ss.  3,  6  and  7 — Gaming  in  a  vaca^it 
unenclosed  site. — Where  "gaming"  took  place 
in  a  vacant  site  belonging  to  one  of  the  accused 
persons,  and  the  owner  of  the  site  was  convict- 
ed under  ss.  6  and  7  of  the  Act  and  the  other 
accused  persons  were  convicted  under  s.  7  of 
the  Act,  held,  that  the  conviction  V7as  wrong, 
inasmuch  as  the  locality,  in  vyhicb  gambling 
took  place,  could  not  be  called  as  a  "comimn 
gaming  house"  which  would  mean  an  "  enclos- 
i  ed  place."  QueEN-EmpresS  v.  JAGANNAY- 
AKULU,  IBM.  46  =  tWeir  919.  [R..  37  B, 
651  =  15  Bom.  L.R.  6'-9  =  2  Bom.  Cr.  Gas.  96  = 
14  Cr.  L.J.  449  =  20  Ind.  Cas.  609.] 

(17)  — Ss.  3  and  1\— Penal  Code,  ss.  40  and 
64 — Imprisonment  in  default  of  payment  of 
fine, — The  effect  of  tbe  amendment  of  the 
Penal  Code  bv  Act.  VIII  of  1882  is  to  make 
ss.  40  and  64,  Penal  Code,  applicable  to  offences 
under  the  Police  Act,  XXIV  of  1859.  The 
incorporation  of  ss.  3  and  4  of  Madras  Act  III 
of  1889  in  Act  XXIV  of  1859  does  not.  there- 
fore, render  tbe  provisions  of  ss.  40  and  64, 
Penal  Code,  inapplicable.  A  Magistrate,  con- 
victing a  person  under  s.  3  of  Madras  Act  III 
of  1899,  has  tbe  power  to  impose  a  fine  and  to 
award  a  sentence  of  imprisonment  in  default 
of  the  pavmert  of  fine.  QUEEN- EMPRESS  v. 
Rappel",  ism.  490  =  1  Weir  909  =  1  Weir  31. 
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6.— Madras  /Ic/s— continued. 

Act  III  of  1889  (Towns  Nuisances)— continued. 

(18)  —  S.  4 — Letting  offensive  matter  into  a 
'street ' — Definition  of  '  slreer  ' — Discharge  into 
'  drain  '  or  '  ditch  '  by  the  side  of  street. — The 
accused  was  convicted  of  letting  offensive  mat- 
ter from  his  bouse  into  a  street,  under  s.  4  of 
M-idras  Act  III  of  1889  (Towns  Nuisances).  It 
was  found  that  the  accused  allowed  the  water 
to  flow  into  a  '  drain  '  or  '  ditch  '  constructed 
alongside  the  road-way.  Held,  that  the  word 
'  street '  not  being  defined  ic  the  Act,  it  must 
be  taken  in  its  ordinary  or  popular  sense  : — '  A 
street  is,  properly,  a  paved  way  or  road  but,  in 
usage,  any  way  or  road  in  a  city  having  houses 
on  one  or  both  sides,'  that  such  definition  ex- 
cludes what  is  called  a  '  drain  '  or  '  ditch  '  on 
either  side  of  the  road-way  and  that,  therefore, 
the  drain  in  que&tion  didnot  form  part  of 
the  street.  The  conviction  was,  accordingly, 
quashed.  Venkatarama  CHETTI  v.  Em 
PEROR,  28  M.  1J=1  Weir  916.  [R.,  9  Cr.  L.J. 
68  =  31  M.40y=  18  M.L.J.  349  =  ci  M.L.T.  400.] 

(19) — S.  5 — Scope  of  the  section. — There  is 
nothing  in  s.  6  of  Act  III  of  J889  to  restrict  it 
to  a  place  of  public  resort,  nor  is  there  any  refer- 
ence to  nuisance,  much  less  public  nuisance. 
Where  the  accused  used  a  bullock  with  sore 
neck  to  his  oil  mill  in  his  private  land  at  a 
distance  from  the  public  street,  ]ield,  that  the 
accused  would  be  guilty  of  an  offence  under 
s.  5,  Act  III  of  1899.  In  re  MarudaMUTHD 
Ohetti,  1  Weir  917. 

(20) — S,  6 — Common  gaming-house. — The 
mere  fact  of  cards  being  played  in  a  house  is 
no  ground  for  presuming  it  to  be  a  common- 
gaming  house,  hi  re  PALANIAPPA  CHETTY, 
1  WeiF  918. 

(21)— 3.  6— See  No,  16,  supra. 

(22) — Ss.  6  and  7 — Common  gaminghouse. 
— Where  there  is  evidence  that  gaming  took 
plac9  in  a  house,  that  instruments  for  gaming 
were  found  there,  and  that  money  v/as  paid  to 
the  owner  of  the  house  for  allowing  gaming 
therein,  these  facts  were  held  to  be  sufficient  to 
find  that  tbe  house  is  a  common  gaming-house. 
In  re  Sakkaraivava  Routhen,  1  Weir  918 

(23)  —Ss.  6,  7 — "Ccminon  gaming  house". — In 
the  absence  of  any  definicion  of  the  term 
"common  gaming-house,"  the  term  must  at 
least  imply  that  the  house  was  oae  used  as  a 
place  of  public  resort.  Where  there  is  no  evi- 
dence that  a  house  was  either  open  to  the 
public  or  kept  for  the  profit  of  any  person  as  a 
place  of  public  resort,  a  conviction  under  s.  6 
or  7  of  the  Act  is  not  maintainable.  In  re 
Srinivasa  Chary,  l  Weir  917. 

(24) — Ss.  6  and  7 — Conviction  under  the  sec- 
tions, when  maintainable, — Where  there  is  no 
evidence  that  gaming  in  a  house  was  carried 
on  for  the  profit  and  lucre  of  the  proprietor  or 
that  he  supplied  or  charged  for  the  cards,  held, 
that  the  proprietor  could  not  be  convicted 
under  s.  6  or  s.  7  of  Act  III  of  1889.  In  re 
NANJAPPA  GOUNDAN,  1  Weir  918.  [F.,  1 
Weir  918.] 


6.— Madras  Acts — continued. 

Act  III  of  1889  (Towns  Nuiaances) — concluded. 

(25)  -S.  7— See  Nos.  16,  22,  23,  24,  supra. 

(26)— S.  11— See  No.  17,  supra. 

ActlYof  1889  (Salt). 
[Rep.  in  pt.,  act  XI  op  1901,  Sch.  ill.] 

See  Mad.  Act  VI  of  IB71. 
See  Mad.  act  I  OF  1882. 

(1)— Ss.  3  and74  (6) — Possession  of  sea-water. 
— Sea- water  is  not  "contraband  salt"  within 
the  meaning  of  fs.  3  aid  74  of  the  Madras  Salt 
Act.     In  re  MUNIS-»MI,  1  Weir  896. 

(2)— Ss.  46  ani  4:7— Penal  Code,  s.  264— 
Escape  from  lawful  custody — Arrest  by  a  salt 
officer  without  a  search  warrant. — S.  47  of  the 
Madras  Salt  Act  empowers  an  (fficer  of  the 
Salt  Department,  whenever  he  "  has  reason  to 
believe  that  contraband  salt  is  being  kept  in 
any  place  aud  that  the  delay  in  obtaining  a 
search  will  prevent  the  discovery  thereof," 
after  certain  formalities,  to  search  such  place 
to  seize  any  contraband  salt  therein,  and  to 
arrest  any  person  in  the  keeping  of  such  salt. 
The  officer  has  power  only  within  the  limits 
allowed  by  law,  and  must  eseroisa  his  powers 
stricily  lu  accordance  with  law.  Where  there 
could  not  have  been  any  delay  iu  obtaining 
a  warrrint  from  a  Magistrate  so  as  to  prevent 
the  discovery  of  contraband  salt,  the  salt  officer 
would  be  bound  to  take  such  warrant.  In  such 
a  case  an  arrest,  without  the  warrant,  would 
be  illegal,  and  .i  person  escaping  from  it  would 
not  be  liable  under  s.  224,  Penal  Code.  QUEEN 
Empress  v.  Kalian  and  others,  19  M.  310 
=  1  Weir  206  =  6  M.L  J.  173  =  1  Weir  892.  [R., 
10  Ind.  Cas.  667  =  9  M.L.T.  414  =  1911,  IM 
W.N.  23i;  D.,  21  M. 296  =  1  Weir  135.] 

(3)— S.  47— See  No. 2,  supra. 

(4)— S.  74  lb]— Possession  of  illicit  salt- 
Proof  of  intention. — In  order  to  convict  a  person 
under  s.  74  (6),  Act  IV  of  1883.  it  must  be 
proved  that  the  accused  knew  or  had  reason  to 
believe  that  tbe  salt  in  his  possession  was  illicit. 
In  re  Chenga  Reddi,  1  Weir  897. 

(5)— S.  74— See  No.  1,  stipra. 

Act  III  of  !890  (Local  Boards  and  Rent  Re- 
covery Amendment). 

[SHORT   TITLE    GIVEN,    ACT    XI  OP    1901, 

s  7,  Rep.,  Mad.  act  I  of  1908.] 

S.  162  {c}—Tree  in  a  public  road— Cutting  a 
bra7tch  with  perinission— Subs  quent  wrongful 
conversion  of  the  branch — I^ot  punishable. — 
Where  the  accused  cut  down  a  branch  of  a  tree 
in  a  public  road  by  permission  of  the  Chairman 
of  the  Union,  and  afterwarrts  wrongfully  con- 
verted it  to  his  own  use,  held  that  his  convic- 
tion under  s.  162  (c)  of  the  Local  Boards  Act, 
1890,  was  improper,  because  the  Act  does  no5 
contain  any  provision  as  to  trees  wrongfully 
converted.  EMPEROR  v.  ADAM  KHAN,  9M.L. 
T.  458  =  10  Ind.  Caa.  577  =  12  Cr.  L.J,  281. 
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6  — Madras  /4 cfs— continued. 

Act  III  of  1897  (District  Municipalities  Amend- 
ment.) 

8.  49—3^6  M\D.  ACT  IV  OF  1884.  S.  63 
(3),  25  M.  627  =  1  Weir  727  =  12  M.L.J.  393. 

Act    I   of    1900  (Malabar  Compensation  for 
Tenants'  Improvements). 

[S.  2,  REP.,  ACT  XI  OF  1901,  SCH.  III.] 

S.  3— '  Licensee'  ivliPiher  comes  within  the 
definition  of  '  tenant.' — A  licensee  does  not 
come  within  the  definition  of  tenant  in  s.  3  of 
the  Act,  and  be  is  not  therefore  entitled  to  the 
benefit  of  Act  I  of  1900.  In  re  OLIVBIRA,  7  M. 
L.T.  121  =  5  Ind.  Cas.  834  =  11  Cr.  L  J.  258. 

Act  YI  of  1900  (Local  Boards  Amendment). 

[8.  5,  VIRT.  Am.  ACT  XI  OF  1901,  SCH  II, 
S.  73,  ViRT.  REP.,  IN  PART,  Act  XI  OF  1901, 
SCH.  III.] 

See  Mad.  ACT  V  OF  lS8i,  SS.  98  [-2),  9S-A  (2), 
1  Weir  140=  1  Weir  797. 

Act  I  of  1903  (Planters'  Labour). 

S.  35 — Meaning  of  the  provision  of  the  end 
of  first  para— Power  to  punish  Mats'ry  or 
labourer  indefinitely  on  obtaining  periodical 
refusals — Absetwe  of— Nature  of  refusal  rtferted 
toin  s.  35. — A  Magistrate  cannot  go  on  impri- 
soning a  Maistry  indefinitely  obtRinmg  periodi- 
cal refusals  from  him.  The  meaning  of  the  pro- 
vision in  s.  35  of  the  Madras  Plaaiera'  Labour 
Act,  to  the  effect  that  '  no  conviction  under  this 
Act  or  imprisonment  under  such  conviction 
shall  have  the  effect  of  releasing  any  Maistry  or 
labourer  from  the  terms  of  his  coo'ract  of  labour 
as  the  case  may  be  '  is  merely  that  the  civil 
contractual  obligation  does  not  cease  by  the 
criminal  Court's  punishment  for  breach  of  con- 
tract, and  not  that  a  Maistry  or  labourer  could 
be  punished  indefiuitely  till  he  dies.  The  refusal 
referred  to  in  that  section  is  a  final  refusal  on 
the  part  of  the  Maistry  or  labourer,  and  he  can 
be  punished  for  it  only  once  more.  His  refusal 
cannot  be  treated  as  a  temporary  refusal  lasting 
only  for  the  period  of  bis  punishment  for  that 
refusal,  and  he  cannot  be  made  to  repeat  bis 
refusal  every  three  months  and  again  and  again 
be  punished.  PONGA  MAISTRY  v.  KlNG- 
Emperor,  2t  M.L  J.  188  =  18  Ind.  Cas  4l5  = 
14Cr.L  J.  79  =  36  M.  497. 

Act  III  of  1994  (City  Municipality). 

[SS.  3  (19.),  12,  AM..  MAD.  ACT  IV  OF  1907.] 

(1)  See  MAD.  ACT  I  OF  1884,  S.  103,  SCH.  A. 
<1)  (A  and  B),  11  M.  253  =  11  Ind.  Jur.  369. 

(2)— See  Mad.  ACT  I  OF  1884,  S  307,  23  M. 
164. 

(3)  — See  Mad,  ACT  I  OF  1884,  SCH.  A,  11 
M.  238. 

(4)— S.S.  3  (S)  and  (23),  322  and  323  and  Sche- 
dule—Convection  under  s  'd23— Storing  iron 
without  licen-e.  —  As  no  license  under  s.  322  is 
required  to  be  taken  out  for  storing  iron,  a  con- 
viction under  s.  323  is  unsustainable.     Storing 


6. — Madras  Acts — continued. 

Act  III  of  1904  (City  Municipality)— coniiMued. 

iron  is  not  specified  in  the  Schedule  to  the  Act 
as  a  dangerous  or  offensive  trade,  and  so  does 
not  come  within  the  definition  of  dangerous 
and  offensive  trade  in  ss.  3  (8)  and  (22).  AROO- 
MUGAM  Chetty  v.  President,  Corpora- 
tion OF  Madras,  4  M.L.T.  321. 

(5)— Ss.  103,  118,  120. 124,  125,  126,  172,  177 
— Failure  to  pay  professional  tax — Convid.ion — 
Legality. — Tne  President  of  the  Madras  Munici- 
pality served  a  notice  on  the  accusad  to  pay 
profession  tax,  but  the  accused  failed  to  comply 
with  the  notice,  alleging  that,  for  sixty  days 
during  the  half  year  in  question,  he  was  not  in 
the  city  exercising  any  trade,  etc.,  and  therefore 
pleaded  that  he  was  not  liable.  He  was  con- 
victed under  s  125  (1)  of  the  Act.  Held  that 
the  conviction  was  right.  Held  also  that  the 
Presideut  of  the  Municipality  can  order  prosecu- 
tion, if  the  accased  fails  to  pay  after  fifteen 
days  from  the  date  of  service  of  notice,  and  that 
failure  to  complain  of  the  classification 
within  the  time  limited  is  conclu=!ive  under 
s.  172  of  the  Act.  hi  re  VeeraraghavalU, 
8  M.L.T.  303  =  20  ML  J.  773  =  7  Ind.  Cas.  743 
=  11  Cr.  L  J.  S21  =  1910,  M.W  N.  533  (24  M. 
205,  D.;  14  M.  140,  Not  F.  ;  7  C.  322,  Appr.) 

(5-a)— S.  118 — See  No.  5,  supra. 

(6) — S.  120 — Trader  buying  goods  through 
servant  at  Madras  —  Shop  in  Tinnevelly  — 
Whether  the  trader  can  be  saii  to  carry  on  busi- 
ness at  Midras — Profession  tax— Liability  to  be 
taxed  under  s.  120. — Held  that  a  person,  who 
is  a  trader  in  piece  goods  and  has  a  shop  in 
Tinnevelly  where  he  sells  the  goods  and  earns 
his  profits,  cannot  be  said  to  carry  on  business 
at  Ma,dras,  merely  because  he  buys  his  goods  at 
Madras  (where  he  has  no  oflQcel,  through  a 
servant,  who.  acting  under  his  order.s,  buys  and 
forwards  them  to  Tinnevelly  and  that  he  is  not 
liable  to  be  taxed  under  s.  120  of  the  Act.  P. 
S.K.  Hajee  Sheik  Meera  Rowther 
V.  President  of  the  Corporation  op 
Madras.  7  M.L  T.  80  =  33  M.  82  =  5  Ind.  Cas. 
44. 

(6-a)— S.  120— See  No.  5,  supra. 

(6-fe)— S.  124— See  No.  5,  supra, 

(6-c)— S.  125- See  No.  5,  supra. 

(6-d)— S.  126-SeeNo.  5.  supra. 

(7)— Ss.  150,  \%%— Failure  to  pay  tax  within 
time  prescribed  after  service  of  bill  — Omission  to 
appeal  to  Standing  Committee— Proseaution — 
Right  of  accused  to  plead  nonliability  for  tax. — 
An  accused  person,  who  is  prosecuted  under 
s.  188  of  the  Citv  of  Madras  Municipal  Act  for 
failure  to  piy  Municipal  tax  within  the  time 
prescribed,  after  service  of  the  bill,  cannot 
plead  nonliability  to  pay  the  tax,  where  he  has 
failed  to  appeal  to  the  Standing  Committee 
against  the  imoosition  as  required  by  the  Act. 
Crown  Prosecutor  v.  Subraya  Naicker. 
13  Cr.  L  J.  207  =  14  Ind  Cas.  207  (34  M.  130 
=  1  M.W.N.  553  =  8  M.L.T-  305  =  20  M.L.J. 
773  =  7  Ind,  Cas.  743  =  11  Cr.  L.J.  521,  F.) 


765 


THE  ALL  INDIA  DIGEST. 


766 


6. — Madras  .4c/s— continued. 

Act  III  of  1904  (City  Municipality)— coniinwed. 

(8)— S.  112— 'Shall  be  ordinarily  resident  in' 
— Boardof  Commissioners — One  member  ivheiher 
required  to  be  resident  of  the  division— Meaning 
of  Die  section.— S.  172,  Act  III  of  1904.  does 
not  reqaire  that  one  of  the  Commissioners 
hearing  an  applicition  for  revision  of  assess- 
meat  should  always  be  one  who  is  resident  in 
or  representativfa  of  the  division  in  which  the 
applicant  resides  or  carries  on  business  or  in 
which  the  property  assessed  is  situate^  Mann- 
ing of  the  section  explained.     NARAYANA  Rao 

V.  The  President  of  the  Corporation 
OF  Madras,  23  M.L.J.  591  =  17  Ind.  Cas.  945. 

(9)— S.  172— See  No.  5,  supra. 

(10) — S.  176 — Dealers  of  every  description,  in 
cl.  Hi,  sch.  V — Whether  moneylender  comes 
within  the  term, —  Question  of  laio — R-'ference  to 
High  Court— Duty  of  Magistrates.— The  ques- 
tion whether  a  money-lender  comes  within  the 
expression  '  dealers  tif  every  description'  in 
cl.  III.  sch.  V  of  the  City  Municipal  Act,  1904,  is 
a  question  of  law  which  the  Magistrates  wore, 
under  s.  176  of  the  Act,  bound  to  have  referred 
to  the  High  Court  on  the  application  of  the 
petitioner.  SAWill  CHETTY  v.  THE  CORPO- 
RATION OP  Madras.  23  M.L  J.  591  =  18 
Ind.  Cas.  271  =  14  Cr.  L  J.  47  [R.,  27  M.L.J. 
227  =  16  M.L.T.  128.] 

(ID— S.  177— See  No.  5,  supra. 

(12)— S.  ^8S—See  No.  7,  supra, 

(13)— Ss.  v!62  and  420  "  Made,"  meaning  of — 
License  —  When  necessary. — The  words  "shall 
be  made  "  in  s.  262  of  tbe  City  Municipal  Act 
means  "  shall  be  constructed"  and  not  "  shall 
be  composed  of"  and  one  who  keeps  a  pandal 
already  erected,  without  a  license,  is  not  liable 
to    be    prosecuted    for    not  taking    a    license. 

Crown  prosecutor  v.  audikesavaloo 
Naidoo,  1912,  M  W.N.  84  =  13  Ind  Cas. 
832  =  13  Cp.  L  J.  144. 

(14)— S.  322— Fee  for  license— Place  used 
for  more  oti^ poses  than  one — Powers  of  President 
of  the  Municipality. — If  the  license  is  required 
for  more  purposes  than  one.  there  is  apparently 
nothing  to  prevent  its  issue,  but  there  is  also 
nothing  to  restrict  the  amount  of  the  fee  which 
may  be  charged  for  its  issue,  provided  that  it  is 
levied  with  the  approval  of  the  Corporation  and 
the  sanction  of  Government.  If  the  President, 
With  such  approval  and  sanction,  prescribed  in 
such  a  case  a  fee  equal  to  the  total  of  the  fees 
which  would  be  leviable  if  a  separate  license 
were  taken  for  the  use  of  a  separite  place  for 
each  of  the  purposes  for  which  the  license  is 
required,  the  action  of  the  President  is  not 
ultra  v'.res.  NYNA  MAHOMED  SaHIB  v.  LYOD, 
8ML.T  373. 

(15)— 8.  322— See  No.  4,  supra. 

(16)— S.  323 -See  No.  4,  supra. 

(17)— S.  409.  cl.  {19)— By-law  framed  there- 
under —  "  Food.'"  meaning  of  ceated  waters, 
whether  food. — The  term  "food"  does  not 
include  "  drinks  "  and,  therefore,  in  the  absence 
of  a  special  inclusion,  a  person  exposing  for  sale 
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aerated  waters  unwholesome  and  unfit  for 
human  consumption  does  not  commit  any 
oSence  under  by-law  177  framed  under  s.  409 
(19)     of    the      Madras     City     Municipal    Aot. 

Emperor  v.  P.  R.  Ganapathy  Iyer,  16  M. 
L  T.  583  =  26  Ind.  Caa.  311  =  27  M.L  J  732. 

(18i — S.  ^\3—Rule  5  of  the  rules  framed  by 
Government  under — Apolication  to  Presidency 
Magistr  ite  by  counter  petitioner  to  declare  that 
the  inclusion  of  the  petitioner  as  a  candidate  for 
the  Municipal  election  by  the  Presidnit  of  the 
Madras  Corporation  was  illegal— Order  of 
Presidency  Magistrate  allowing  the  application 
—  Whether  revision  lies  to  High  Court  under 
s.  4.39,  Crim.  Pro  Code  or  s.  15  oj  the  Charter 
Act. — An  application  was  made  to  the  Presi- 
dency Magi:-trate  by  the  counter-petitioner  to 
declare  that  the  inclusion  of  the  petitioner  as  a 
candidate  for  the  Municipal  election  by  the 
President  of  the  Madras  Corporation  was  illegal 
under  r.  5  of  the  rules  framed  by  Govern- 
ment in  pursuance  of  the  powers  given  to  them 
by  s.  413  of  Act  III  of  1904.  The  Magis- 
trate allowed  the  application.  Ue^d,  no  revision 
lies  against  the  Magistrate's  order,  either 
under  s.  439,  Cnm.  Pro.  Code,  or  utider  p.  15 
of  the  Cn  irter  Act.  I'he  Presidency  M-igistrate 
in  the  particular  instan(:e  is  not  a  Court  subject 
to  the  appellate  jurisdiction  of  the  High  Court. 
He  is  in  the  position  of  a  referee  between  the 
President  and  the  candidate.  The  rule  declares 
his  decision  to  be  final.  When  guasi-judicial 
functions  are  delegated  to  an  officer  whose 
decisions  are  ordinarily  subject  to  the  revisional 
powers  of  the  High  Court,  he  is  not  with 
reference  to  the  delegated  power  necessarily 
subject  to  the  High  Court's  appellate  or 
revisional  authority.  Inre  VlJIYARAGH.WULU 
PILLAY,  16  M.L.T.  128  =  27  ML  J.  227  =  15 
Cr.  L.J.  593  =  25  Ind  Cas.  345.  (11  M.  26,  30 
M.  326,  23  M.L  J.  591.  25  M.L  J.  536,  21  B. 
279,  38  C.  547,  1892,  1  Q  B.  431  (447,  44S),  R.) 

(18-a)— S.  420— See  No.  13,  supra. 

(19) — Sch.  V —  "Capital,"  meaning  of — 
Indian  Companies  4c<.  — The  Indian  Companies 
Act  cannot  be  properly  resorted  to  tor  deter- 
mining the  meaning  of  words  on  the  Municipal 
Act.  as  the  two  Acts  are  not  in  pari  materia. 
When  sch.  V  of  the  Municipal  Act  is  read  as  a 
whole,  the  underlying  principle  seems  to  be 
that  taxation  should  be  roughly  proportionate 
to  the  professional  incomes  of  individuals  and 
the  profits  of  companies.  Toe  word  "  Capital" 
in  sch.  V  mean^  paid-un-cipital.  Myl.-\PORE 
Hindu  Permanent  Fund  v.  Corporation 
OFM\DRas.  3  M  L.T  400  =  18  M.L.J.  349  =  31 
M.  408=  9Cr  L  J.  68. 

(20)— Sc/i.  VI,  cl  1—'  Trailer  Cars  '—Vehi- 
cles with  springs — '  Propelled.  ' — Trailor  cars 
are  vehicles  with  springs  and  are  '  propelled  by 
electricity  ',  within  the  meaning  of  the  worda 
as  used  in  sch.  VI,  cl.  1  of  the  Madras  City 
Municipal  Act,  1904,  and,  as  such,  are  liable  to 
pay  a  tax  of   R?.  15  each   to  the    Municipality. 

Madras   Electric   Tramways  Company 
V.  Madras  Corporation,  18  ML  J.  149. 
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Act  I  of  190?  (Motor  Vehicles). 

— Motor  Vehicles  Act — Rules  9  and  12  there- 
under—  Car  on  wrong  side  of  the  road — No 
blowing  of  horiis — Liable  for  conviction. — Rule 
9  of  the  rules  prescribed  under  the  Motor 
Vehicles  Act  requires  a  car  not  to  be  driven  on 
the  wrong  side  of  Che  road,  and  r.  12  lays  down 
the  sounding  of  a  horn  whenever  expedient. 
If,  while  turning,  the  car  has  to  ba  on  the 
wrong  side  and  the  driver  fails  to  blow  the 
horn,  a  convietscn  will  rightly  lie  under  r.  9. 
Ratnam  v.  Emperor,  1912,  M.W.N,  S39  =  15 
Ind.  Gas.  487  =  13  Cr.L.J.  487. 

Act  II  of  1907  (Hill  Municipalities). 

Order  under  s.  23  (3) —Finality — Appeal 
undtr  s.  23  (4) — Party  entitlfd  to  show  cause — 
Crim.  Pro.  Code  (Act'V  of  1398),  ss.  435,  439- 
— Eeid,  that  the  finding  of  the  Chairman  under 
8.  23  (3),  Act  It  of  1907,  that  a  certain  work  was 
not  in  accordance  with  tho  approved  plan  is 
final,  subject  to  a  right  of  appeal  to  the  Council 
under  s.  23  (4)  of  the  same  Act.  The  owner  is 
entitled  to  show  cause  ag^^nst  an  order  under 
8.  23  (3»  of  the  Act.  In  re  Nabi  KhaN  SaHIB, 
H,  7  M.L.T.  183  =  5  lad.  Cas.  929=  il  Cr.L.J. 
332 

Act  I  of  1903  (Estates  Land). 

[8S.  8,  214  (3),  REP.  IN  PT..  SS.  6(1),  (4)  46 
(1)  138,  142,  153,  AND  SCH.  AM.  MAD.  ACT  IV 
OF  1909.] 

(1)— S.  12— Tenant  cutting  trees  on  Jiravati 
land  after  execution  of  Kadappa — No  theft — 
See  PENAL  CODE,  SS.  24,  379,  15  Cr.L.J.  586 
=  25  Ind.  C*s.  338. 

(2)— Ss.  73,  2l1~Penal  provisions  not  exclu- 
sive—Penal Code  s.  424. — The  penal  provisions 
of  the  Estates  Land  Act  I  of  1908  are  in  addition 
to,  and  no!i  in  substitution  for,  those  contained 
in  the  Indian  Penal  Code.  Where,  therefore, 
an  act  is  an  oSence  under  the  Penal  Code,  but 
not  punishable  under  the  Estates  Land  Act, 
the  accused  can  be  tried  for  it.  In  re  SlVANU- 
PANDIA  Thevan,  13  Cr.L.J.  295  =  23  Ind.  Cas. 
503. 

(2-a)— S.  163— See  No.  4,  infra, 

(3)— S.  212— See  No.  2,  supra. 

(4)  Ss.  212,  W^— Landlord  and  tenant- 
Decree  i  or  ejectment. — Where  a  landlord  has 
obtained  a  decree  for  ejectment  against  the 
ryot  prior  to  the  coming  into  forc3  of  the 
Madras  Estates  Land  Act,  the  tenant  cannot 
be  prosecuted  and  convicted  under  a.  212  of 
the  Madras  Estates  Land  Act  for  being  in 
possession  of  the  land  without  the  landlord's 
consent.  That  section  would  apply  only  if  the 
decree  could  be  treated  as  one  passed  under 
s.  163  of  the  Act  PraTI  APPADA  Rajd  v. 
MUTHARAJU  8URPA  Ra.IU,  1914,  M  W  N.  396 
=  27  M  L.J.  676  =  13  Cr.L.J.  620  =  25  Ind. 
Cas.  628. 


7.— Punjab  Acts. 
Act  XXI  of  1856  (Excise). 

(I) — Ss.  48  and  51 — District  in  which  acre- 
age on  poppy  cultivation  had  been  introduced 
—  Unlicensed  vendors. — The  prohibition  of  the 
possession  of  opium  by  other  than  licensed 
vendors  contained  in  s.  51,  was  held  not  to  be 
in  force  in  districts  in  which  an  acreage  on 
poppy  cultivation  had  been  introduced,  held 
also,  that  s.  43  applied  to  such  cases  ;  but  that 
the  provision  of  the  latter  section  which  made 
it  an  oSeuce  for  a  person  authorized  to  supply 
licensed  vendors,  to  sell  opium  to  any  person 
other  than  a  licensed  vendor  was  applicable  to 
such  area.  MAYA  v.  THE  CROWN,  14  P.R. 
1869,  Cr. 

(2)  — S.  51— See  No.  1,  supra. 

'Act    XV  of     t867    (Municipal   Committees, 
Punjab,  Oudh,  Central  Provinces). 

[Rep.   (IN    PUNJAB)   ACT    IV  OF  1873  ;   (IN 

Central  Provinces  ^nd   the  District 

OP  SAMBaLPUR,  act  XI  of  1873  ;  (IN  OUDH), 
XV  OF  1873.] 

{l)—Choongi  tax  on  timber  in  transit — Act 
XV  of  1867. — The  Choongi  tax  upon  timber  in 
transit  through  a  town  is  not  legal.  NANUCK 
Chand  v.  Chapman,  19  P.R.  1869,  Cr. 

(2) — Ss.  2,  3 — Extension  of.  the  provisions  of 
the  Act  to  a  Cantonment. — A  notification  pur- 
porting to  have  been  made  under  s.  3  of  Act 
XV  of  1867,  extending  so  much  of  the  Act,  as 
was  not  incoGsistent  with  the  provisions  of 
Act  XXIT  of  1864,  to  a  cantonment  was  held 
not  to  be  ultra  vires,  although  no  Municipal 
Committee  had  previously  existed  in  that 
cantonment,  inasmuch  as  the  objejtioQ  was 
not  talien  before  the  Original  Court,  and  as 
even  supposing  that  the  notific-ition  under  s  3 
of  Act  XV  of  1867  was  ultra  ?; ires,  the  Loc*l 
Government  had  authority  to  extend  the  Act 
to  the  cantonment,  under  s.  2.  RAMPEBSHAD 
v.  EMPRESS,  43  PR.  1888,  Cr. 

(3)— S.  3— See  No.  2,  supra. 
*Act  IV  of  1872  (Punjab  Laws). 

[Rep.  in  part,  act  I  op  1873 ;  Act  VI  of 
1878  ;  Act  X  OP  1879  ;  ACT  IV  OP  18R2  (WHEN 
extended  to  the  Punjab);  Act  X OP  i882; 
ACT  XVII  OF  1837  ;  ACT  Vlff  OP  1890;  REP, 
in  PART  AND  AMENDED,  ACT  XII  OF  1878  ; 
ACT  XII  OF  1891;  ACT  VII  OF  1895,  SS.  3 
AND  4  ;  AMENDED  ACT  XV  OF  1875  ;  ACT 
XXIV  OP  1881;  PUN.  ACT  IV  OP  1900.  SS.  34 
TO  33,  Rep., PUN.  act  II  of  1903,  ss  9  to  20; 
Rep.,  Pun.  act  II  of  i905,  ss.  22  to  32. 
Rep.  (excep.  in  Schedul^id  districts), 
ACT  III  of  1907,  REP.,  N.W.P.  Frontier 
province,  Reg.  Vli  of  1901,  s.  5.] 

(1) — S  25 — Discharge  not  opposed  by  creditors 
—  Imprisonment  of  i7isolvent. — When  no  objec- 
tion is  taken  by  the  creditors  for  the  discharge 
of    the     insolvent,     as     prescribed   by   r.   25, 

•  These  Local  Acts  were  passed^  by  the 
Imperial  Legislature. 
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Act  lY  of  1872  (Punjab  Laws) — continued. 

Chief  Court  Book  Circular,  No.  IV,  1753.  the 
Court  has  no  jurisdiction  to  award  imprison- 
ment under  s.  25  of  Act  IV  of  1872.  BULDEO 
Dass  v.  Dial  Singh,  24  P.R.  1873,  Cr. 

(2) — S.  25  —  Imprisonment  of  insolvent  — 
Power  of  Court  to  delegate  to  another  the  duty  of 
examining  the  accounts, — Where  a  Court  awards 
imprisonment  to  an  insolvent,  under  s.  25, 
Act  IV  of  1872,  the  Court  itself  is  bound  to 
make  the  enquiry  and  is  not  competent  to 
delegate  its  powers  to  a  Commissioner  to  in- 
vestigate the  insolvent's  accounts.  BUIJDEO 
DAS  V.  Dial  Singh,  24  P  R.  1873,  Cr. 

(3)— S.  39— See  Grim.  Pro.  Code,  1882, 
s.  512,  26  P.R.  1885,  Or. 

(4)— S.  ^'^-A—RuU  IQ  —  WLlage  officers  — 
Duty  of  reporting  movement  of  bad  character. — 
Where  a  person,  whose  name  was  on  the  Police 
Department  Register  No.  X,  was  absent  from 
the  village  in  company  with  the  lamhardar  him- 
self, held  that  it  was  not  the  movement  of  a  bad 
character  which  it  was  necessary  to  report  under 
Rule  18.  BAHAB  v.  EMPRESS,  11  P.R.  1893, 
Cr. 

(5)— S.  39-4— -Ra/e  18  —  Duty  of  village 
officers  to  report  the  absence  of  a  bad  character 
from  the  village. —  The  rule  imposes  as  an 
obligation  upon  the  village  officers  the  duty  of 
reporting,  from  time  to  time,  the  absence  of  a 
bad  character  from  the  village.  The  rule  does 
not  require  immediate  or  prompt  report.  A 
decision  by  a  lowar  Court  upon  the  question 
whether  there  has  been  a  breach  of  the  obliga- 
tion to  report  from  time  to  time  is  not  revisable 
without  strong  ground,  especially  in  the  case  of 
an  acquittal.  EMPRESS  v.  MUHAMMAD,  37 
P.R.  1887,  Cr. 

(6i — S.  39-A — Rule  19 — Omission  by  lambar- 
dar  to  report  absence  of  bad  character — Inform- 
ation already  given  by  village  watchman. — 
When  the  prescribed  information  of  the  absence 
of  a  bad  character  has  been  given  by  the  village 
watchman,  the  lambardars  could  not  be  punish- 
ed for  breach  of  the  rule.  GROWN  v.  MULA, 
20PR.1903,  Cc.  =  23  P  L.R.  1904. 

(7)— S.  39-A—Rule  23  — Village  officers  -Duty 
of  reporting  occurrence  of  an  epidemic  disease. 
— It  is  not  a  conclusive  poof  of  a  breach  of 
the  rule  that  an  epidemic  disease  had  occurred 
and  had  not  been  reported.  It  must  also  appear 
that  the  accused  were  aware  of  it.  The  word 
any  "  epidemic  "  in  r.  23  means  any  epidemic 
disease  and  not  any  disease  in  epidemic  form. 
AMIN  Chand  V.  EMPRESS,  8  P.R.  1893,  Cr. 

(8)— S.  m- A— Rule  M— Scope  of  the  Rule.— 
Where  the  lambardar  had  no  information  that 
the  oSence  of  murder  was  about  to  ba  commit- 
ted or  no  opportunity  or  means  of  preventing 
it,  held  that  he  could  not  be  convicted  under 
r.  24.  The  rule  prescribes  merely  a  certain 
mental  attitude  and  a  certain  line  of  action  as 
regards  cognizable  offences  and  does  not  make 
him  responsible  that  none  are  committed. 
PAKHAR  SINGH  V.  QUEEN-EMPRESS,  i  P.R. 
1893,  Cr. 

49 
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(9)— S.  B9-A— Rules  25,  32,  U— Commission 
of  cognizable  offence— Omission  by  Village  Head- 
men to  give  information. — In  order  to  convict 
a  Chaukidar  for  omitting  to  give  information 
of  a  cognizable  offence,  it  is  necessary  to  prove 
that  he  received  information  of  the  commission 
of  the  offence,  and  that  certain  circumstances 
existed  which  rendered  it  incumbent  on  him  to 
report  to  the  Police  personally.  AliAS  KhaN 
v.  Empress,  30  P.R.  1883,  Cr. 

(10)— S.  39- A— Rule  28— Scope.— Rule  28 
does  not  apply  to  a  case  where  there  has  been  no 
refusal  to  arrest,  but,  at  most,  negligence  in 
the  pursuit  of  the  offender  which  may  be  due  as 
much  to  error  of  judgment  or  cowardice  as  to 
corrupt  motives.  PAKHAR  SiNGH  v.  QUEEN- 
Empress,  4  P.R.  1895,  Cr. 

(11)— S.  39- A— Rule  ^3- Absence  of  Chaukidar 
from  village  wUhout  leave. — The  mere  tempo- 
rary absence  of  a  Chaukidar  from  the  village 
without  leave  is  not,  when  taken  alone  and 
without  proof  of  further  circumstances,  an 
oSence  punishable  under  r.  43,  either  as  being 
wilful  misconduct  or  as  being  negloot  of  duty, 
or  as  being  a  withdrawal  from  the  duties  of  his 
office  vfithout  permission.  GANDA  SHAH  v. 
Empress,  23  P.R.  i894.  Cr. 

(12)— S.  39-A-Rules'^3,'^^~Village  Head- 
men—Illegal omission. —  When  the  Village 
Headmen  were  charged  and  convicted  under 
rr.  43  and  44  made  under  s.  39-A,  for  allow- 
ing the  body  of  a  person,  who  had  committed 
suicide  by  throwing  himself  into  a  well,  to 
remain  in  the  well  till  the  arrival  of  the  police, 
without  taking  any  steps  to  extricate  it,  held 
that  they  were  not  guilty  of  any  offence.  EM- 
PRESS V.  IZZAT,  23  P.R,  1882,  Cr. 

(131— Ss.  41.  4:2— Track  Laiv— Responsibility 
of  village. — The  Act  is  intended  to  make  a 
village  responsible  to  an  outsider  and  not  to 
afiord  those  of  the  same  village  a  means  of  re- 
dress against  one  another.  The  Act  applies  only 
to  a  village  to  which  the  tracks  lead  from 
without.  Wassanda  Ram  v.  Kaim  Shah, 
11  P.R.  1876,  Cr. 

(14)— S.  42— i^ina.— Under  the  Act,  the 
Magistrate  of  the  village  is  empowered  to  inflict 
a  fine  with  the  previous  sanction  of  the  Com- 
missioner, hayat  Ala  Khan  v.  Jahana, 
16  P.R.  1872,  Cr. 

(15) — S.  42 — Track  law-- Appeal. -■  A  Commis- 
sioner's order  refusing  to  impose  a  fine  under 
s.  42,  Act  IV  of  1872,  is  not  appealable.  HAY- 
AT ALA  Khan  v.  Jahana,  16  P.R,  1872,  Cp. 

(16)— S.  42— Track  Lato— Nature  of  proceed- 
ings.— Proceedings  under  the  track  law  are  judi- 
cial proceedings  governed  by  s.  539,  Crim.  Pro. 
Code,  1872.  The  Deputy  Commissioner  should 
not  fine  a  village  under  the  track  law,  upon 
evidence  taken  by  the  Tahsildar  to  whom  the 
matter  has  been  sent  for  enquiry.  DUL  SiNGH 
v.  Grown,  28  P.R.  1873,  Cr. 

(17) — S.  42 — Jurisdiction  to  impose  a  fine.— 
A  fine  under  s.  42  can  be  imposed  only  by  the 
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Magistrate  of  the  District,  in  which  the  offend- 
ing village  is  situate,  with  the  previous  sanction 
of  the  Commisaioner.  CROWN  v.  VILLAGE  OF 
BADHANA,  7  P.R.  1876,  Cr. 

(18)— S.  42 — Sanction  of  the  Commissioner, 
when  to  be  obtained.— The  previous  sanction  of 
the  Commissioner,  mentioned  in  s.  42  of  Act 
IV  of  1872,  means  sanction  given  after  the 
prooeedings  under  that  section  have  been  com- 
pleted, when  the  Commissioner  will  have  suffi- 
cient material  for  deciding  whether  sanction 
should  be  given  or  refused.  AKBAR  KHAN  v. 
EMPRESS,  5  P  R.  1884,  Cr, 

(19)— S.  42— See  No.  13,  supra, 

(20)— Ss.  43,  50,  50-4,  bQ-B— Slaughter  of 
jiine.—k  conviction,  under  s.  43  of  Ace  IV  of 
1872,  by  the  District  Magistrate,  Pohtak,  was 
set  aside  on  the  ground  that  no  rules  had  been 
prescribed  as  applicable  by  the  Local  Govern- 
ment to  Pohtak  since  Act  IV  of  1872  was  passed 
and  before  Act  XII  of  1878  came  into  force,  or 
have  been  made  and  published  since  the  Act  of 
1872  was  amended  by  Act  XII  of  1878.  No 
penalty  was  attached  to  the  slaughter  of  kine 
and  sale  of  beef  prohibited  by  s.  43.  NiAM 
V.  EMPRESS,  20  P.R.  1888,  Cr. 

(21)— S.  ^b  — Order  under — Executive  order 
not  judicial— Power  of  revision  by  the  Chief 
Court.— An  order  by  the  District  Magistrate 
under  s.  45  of  the  Act,  which  required  certain 
foreign  vagrants  to  leave  his  district,  is  made 
in  an  executive,  not  in  a  judicial,  capacity.  The 
Chief  Court  has  no  power  to  interfere  with  such 
an  order  by  way  of  revision,  even  if  such  order 
be  illegal.  The  proper  remedy  is  by  way  of 
anneal  to  the  Local  Government.  SUNDAB  v. 
EMPEROR,  9  PR-  1907,  Cr,=36  P.W.R.  1907, 
Or.=42P.L.R   1908  =  6  Cr.  L.J.  379. 

/22) Ss.  47  and  50— Possession  of  Sarani. — 

The  possession  of  a  sarani  or  skin  for  crossing 
a  river  without  a  license  was  a  punishable 
ofience.     CROWN  v.  ABUB.  20  P.R.  1874.  Cr. 

/23) Ss.  47,  bO-B— Possession  or  user  of  rafts 

or  buovs  to  cross  rivers— No  rules  framed  under 
s  47  or  s.  bOB—No  offence.— '^  here  there  were 
no  rules  framed  by  the  Local  Government  either 
under  s.  47  or  under  s.  50-Bof  the  Punjab  Laws 
Act,  1872,  constituting  it  an  offence  to  manufac- 
ture rafts  or  buoys  or  to  use  them  for  crossing 
rivers:  Held,  that  a  breach  of  the  provisions  of 
a  47  would  not  amount  to  an  offence.  CROWN 
v'.  SOHAN  SINGH,  18  P.R.  1911,  Cr. 

(24)— Ss.  48  and  50 — Tirni  or  Bakh  Rules 
for  Jhang  District.— The  Tirni  Rules  for  the 
Rakhs  in  Jhang  District  were  held  not  to  have 
the  force  of  law.  as  they  were  not  published  in 
the  Gazette.  Breach  of  those  rules  would  not. 
therefore  be  punished  under  s.  50.  CROWN  v. 
VIRU,  3  P.R.  1878,  Cr. 

(2'i)— S.  49 -See  ACT  X  OP  1871,  ss.  78  and 
79,  6  P.R.  1877.  Cr.,  23  P.R.  1879,  Cr. 

(26)— Ss.  49  and  50— Cultivator  consuming 
T,is  own  opium.-The  consumption  by  a  culti- 
ZL\,ot  of  bis  own  opium  is  punishable  under  the 
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rules  framed  under  s.  49,  Act  IV  of  1872.  AMIR: 
BUKSH  v.  EMPRESS,  7  P.R.  1875.  Cr.  [Over- 
ruled, 12  P.R.  1884.] 

(27)— S.  50,  cJs.  1  and  2— Penalty  for  breach 
of  opium  rules. — As  Act  XV  of  1875  had  repealed 
ol.  '2  of  s.  50,  Act  IV  of  1872,  a  breach  of  the 
rules  framed  under  the  first  clause  of  the  section 
could  not  be  punished  with  the  penalty  provided 
by  the  second  clause.  PiR  BAKSH  v.  CROWN, 
4  PR.  1878,  Cr. 

(•28)— S.  50— See  Nos.  20.  22,  24,  26,  supra. 

(29)— S.  50-4.— See  No.  20,  supra. 

(30)— S.  50-B.— See  Nos.  20,  23,  supra. 

(31)— Rules  under  rr.  19  and  44 — Lambar- 
dar  —  Chowkidar —  Duty  to  give  intimation 
of  absence  of  bad  characters  from  village. — The 
headman  of  a  village  were  convicted  under 
r.  44  of  the  Rules  framed  under  the  Punjab 
Laws  Act  for  not  giving  mtimation,  as  required 
by  r.  19,  of  the  absence  at  night  of  a  noto- 
rious bad  character  from  his  village.  It 
appeared  that  the  Choivkidar  of  the  village  had 
given  timely  intimation.  Held,  that  the  con- 
viction was  illegal,  for,  when  information  was 
duly  given,  the  duty  imposed  by  law,  which 
was  a  collective  duty  and  not  an  individual 
duty  imposed  on  each  headman  and  watchman, 
was  discharged.  CROWN  v.  MULA,  23  P.L.R. 
1904  =  20  P.R.  1903,  Cr. 

(32) — Sch,  I— Rules  for  conservancy  of  forests 
and  jungles. — No.  9  of  the  Rules  for  the  conser- 
vancy of  forests  and  jungles  in  the  Hill  Districts 
of  the  Punjab  Territories  is  not  a  penal  Rule. 
Lachman  v.  Empress,  7  P.R.  1893,  Cr. 

*  Act  lY  of  1873  (Municipal). 

[REP.,  ACT  XII  OP  1891.] 

(a)  See  PUN.  ACT  XIII  OF  1884,  ss.  117,  118 
and  119,  4  P.R.  1887,  Cr. 

(1) — Ss.  8,  14,  21 — Bye-law  providing  against 
evasion  of  Octroi  duty.— S.  8.  Act  IV  of  1873, 
does  not  affect  the  competency  of  a  Municipal 
Committee  to  frame  a  bye-law  providing  against 
evasion  of  payment  of  Octroi.  The  section 
merely  authorizes  the  Local  Government  to 
make  rules  for  collection  and  application  of 
rates.  Further,  when  a  tax  has  been  lawfully 
imposed,  s.  14  authorizes  the  Committee  to 
frame  a  bye-law  with  a  view  of  checking  the 
evasion  of  such  tax  and  such  a  bye-law  is  not 
ultra  vires.  RAMPERSHAD  v.  EMPRESS,  43 
P.R.  1888,  Cr. 

(2) — S.  14 — Public  or  common  nuisance — 
R.  20,  Penal  Code,  s.  268— Police  AciY  of  1861. — 
Where  a  person  was  charged  for  breach  of  the 
20th  bye-law,  in  having  proceeded  to  build  a 
balcony  after  receiving  a  notice  from  the  Muni- 
cipal Committee  not  to  proceed  with  the  build- 
ing, held,  that  he  was  rightly  convicted  of  a 
breach  of  that  bye-law  and  that  the  act  of  the 
aooused  was  not  punishable,  under  s.  268,  I.P.C., 
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or  under  s.  34  of  Aot  V  of  1861.  JAI  KiSHBN 
V.  Municipal  Committee,  amritsab,  6  P. 
R.  1874,  Cp. 

(3)— S.  li  -Sea  No.  1,  supra. 

14)  — S.  21— Octroi  duty,  evasion  of. — Eva- 
sion of  Octroi  duty  is  only  an  ofience  under 
Munioip'il  rules.  Where  there  is  no  rule  or 
bye-law  providing  for  the  tax,  evasion  of  such 
tax  is  not  punishable  under  the  ordinary 
criminal  law.  CROWN  v.  KUNDAL,  18  P.R. 
1874  Cr. 

(5)— S.  21— See  PUN.  ACT  XIII  OF  1884. 
a.  12,  10  P.R.  1887  Cr. 

(6)— S.  21— See  No.  1,  supra. 

(7)— Ss.  21,  22— Object  of  sections— The  sole 
object  of  8.  22  was  to  enable  a  Comtnittee  to 
institute  a  prosecution,  and  wits  not  intended 
to  give  an  exclusive  right  to  them  and  the  per- 
sons authorized  by  them.  On  receipt,  of  a  peti- 
tion from  an  informer  that  the  accused  had 
been  persistently  evading  payment  of  Octroi  on 
grain,  the  Deputy  Commissioner,  who  was  also 
the  President  of  the  Municipality,  directed  the 
petition  to  be  sent  to  the  Tahsildar  Magistrate 
for  enquiry.  Eventually  the  latter  convicted 
the  accused.  Held,  that,  in  the  absence  of 
proof  that  the  President  had  authority  from 
the  Committee  to  institute  a  prosecution  for 
the  breach  of  the  bye- law,  it  could  not  be  taken 
that  the  prosecution  was  instituted  by  the 
Municipal  Committee  or  by  a  person  autho- 
rized by  the  Committee  to  institute  it, 
Bansidhar  v.  Empress,  10  P  R.  1884,  Cr. 

(3)- S.  22— See  No.  7,  supra. 

(9) — Bye-law  No,  23 — Notice  issued  by  the 
President  on  his  oivn  individual  authority — 
Validity. — A  person  cannot  be  made  liable  to  be 
convicted  for  a  breach  of  the  municipal  bye- 
law,  on  a  notice  issued  by  the  President  of  the 
Municipal  Committee  on  his  own  individual 
auihority,  and  not  by  the  Committee  as  required 
by  law.  There  is  no  provision  in  the  Municipal 
Act,  or  in  the  byelaws  framed  under  the 
Act,  which  would  justify  the  Committee  in 
delegating  its  powers,  conferred  upon  them  as 
Committee,  to  any  person.  LALA  GOBIND 
Ram  v.  Empress,  32  P.R.  1881,  Cr.  [B.,  26 
P.R.  1905,  Cr.] 

*  Act  XIII  of  1884  (Municipal  Act). 

[Rep.,  Act  XX  op  1891.] 

(1) — Removal  of  projections  and  obstructions — 
Penalty  for  disobedience  to  orders  of  Committee. 
—  The  accused,  with  the  permission  of  the 
Municipal  Committee  accorded  since  the  pass- 
ing of  Act  XIII  of  1884,  built  certain  steps  in 
front  of  his  house.  After  the  permission  had 
been  given,  the  Deputy  Commissioner  dis- 
covered that  the  Committee  was  not  competent, 
without  the  sanction  of  the  Commissioner,  to 
grant  permission  to  build  anything  encroaching 
upon  public  land  ;  consequently,  the  permission 
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7.— Punjab  Acts — continued. 

Act  XIII  of  1884  (Municipal  kct)  -  continued . 

given  was  considered  unlawful  by  the  Committee 
and  they  desired  in  supersession  of  their 
previous  order  to  revoke  that  permission,  and 
accordingly  issued  notice  to  the  accused  to 
remove  the  steps,  with  a  tender  of  compensa- 
tion. The  accused  paid  no  regard  to  the  notice, 
and  this  prosecution  was  instituted.  Held, 
that  a  prosecution  would  not  lie  on  these  facts. 
Assuming  that  the  structure  was  of  the  kind 
described  in  s.  89  of  the  Act,  it  was  built  with 
the  permission  in  writing  of  the  Committee, 
and  was,  therefore,  expressly  excluded  from 
the  provisions  of  s.  89,  cl.  1  and  was  a 
lawful  structure.  Clause  2  of  the  section 
cannot  properly  be  construed  as  relating  to 
structures  lawfully  erected  under  cl.  1,  so 
as  to  entitle  the  Committee  by  a  summary 
notice  to  require  their  removal  or  alteration  ; 
and  the  proviso  to  cl.  2  is  clearly  inapplicable 
to  a  structure  erected  since  the  passing  of  the 
Act.  Matsadi  Mal  v.  Municipal  Com- 
mittee, BHIWANI,  6  P.R.  1891,  Cr, 

(2)  —  Offences  under  the  Act  —  Summary 
procedure. — Offences  under  Punjab  Act  XIII  of 
1884  should  be  tried  under  the  procedure 
prescribed  for  summons  cases,  under  Ss.  242, 
243,  244,  Crim.  Pro.  Code,  1882.  Shib  Ram  v.' 

Simla  Municip/vl  Committee,  2  P.R.  i890 
Cr. 

(3) — S.  8 — Defamation  by  member  of  Munici- 
pal Committee — Sanction  to  prosecute — Crim. 
Pro.  Code  (1882),  s.  197.— Where  a  member  of 
the  Municipal  Committee  which  passed  a 
resolution  considered  by  the  accused  to  be 
defamatory  of  himself,  was  charged  for  defama- 
tion without  obtaining  the  sanction  of  the 
Government,  held,  that,  as  the  accused  was  a 
public  servant  not  removable  from  his  office 
without  the  sanction  of  the  Government,  and 
as  the  act  imputed  to  the  accused  was  com- 
mitted by  him  in  the  character  of  a  member 
of  the  Committee,  he  was  not  liable  to  be 
prosecuted  without  the  previous  sanction  of 
the  Government.  BAKHSHI  RAM  Labhaya 
V.  DlWAN  Ganpat  Rat,  14  P.R.  1890,  Cr.  (8 
P.R.  1879,  Cr.,  3  C.  758,  D.;  9  M.  439,  B.)  [F  , 
29  P.R.  1904  ;  R.,  17  P.R.  1902,  Cr.] 

(4) — S-  12 —  Bye-law  framed  under  Punjab 
Act  IV  of  1873,  s.  21.— A  bye-law  framed  under 
Punjab  Act  IV  of  1873,  prohibiting  conveyance 
of  goods  liable  to  any  authorised  Municipal 
tax  within  the  Municipal  limits,  without  first 
paying  or  tendering  such  duty,  was  held  to  be 
consistent  with  the  powers  conferred  by  Punjab 
Act  XIII  of  1884.  Under  Act  IV  of  1873,  no 
penalty  was  attached  in  the  Rule  itself  nor 
was  it  necessary  to  attach  any  such  penalty, 
as,  by  s.  21  of  Act  IV  of  1873,  a  penalty 
was  attached  to  each  of  the  bye-laws  as  soon  as 
it  was  promulgated.  But  Act  XIII  of  1884 
requires  that  every  bye-law  should  have  a 
penalty  attached  to  it,  with  the  confirmation 
of  Government.  A  breach  of  the  bye-law  men- 
tioned above  had  no  such  penalty  attached  to 
it  under  Act  XIII  of  1884.  EMPRESS  v. 
SHEODATT,  10  PR.  1887,  Cr. 
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1,— Punjab  >lc<s— continued. 

Act  XIII  of  1884  (Municipal  kci)- continued. 

(5)  — S.  39— See  CHEATING  —  GENERAL, 
P.L.R.  1900,  p.  38,  Cr. 

(6)— Ss.  49,  \12— Prosecution  for  recovery  of 
taxes— Duly  of  Magistrates.— Where  a  prose- 
cution is  launched  for  recovering  taxes,  the 
Magistrate  is  bound  to  act,  his  power  being 
limited  to  finding  whether  the  amount  is 
claimable  or  not.  The  Migistrate  should 
satisfy  himself  that  the  Committee  applying  to 
him  is  legally  constituted  and  that  the  amount 
claimed  IS  claimed  under  a  tax  or  assessment 
legally  imposed.  But  it  is  not  ojmpetent  to 
the  Magistrate  to  go  into  the  merits  and  investi- 
gate the  details  of  the  sum  claimed  ;  the  remedy 
in  such  case  is  by  appeal  under  s.  49  of  the 
Act.  LAGi  V  Municipal  Committee, 
Lahore,  l  P.R.  1891,  Cr.  [i\,  u  Cr.L.J.  87  = 
4  Ind.  Gas.  951  =  109  P.L.R.  1909  =  23  P.WR. 
1909  =  2  P.R.  1910  Or.;  R.,  23  P.R.  1903,  Cr.] 

(7) — Ss.  98,  144 — Order  prohibiting  a  pro- 
posed erection, — It  is  not  a  coodition  precedent, 
for  an  order  under  s.  88,  prohibiting  a  proposed 
erection,  that  compensation  should  be  paid. 
The  Committee  is  not  bound  to  set  forth  its 
reasons  for  refusal.  The  Courts  cinnot  inter- 
fere with  the  discretion  of  the  Committee,  if 
exercised  bona  fide.  CHIPPAL  v.  MUNICIPAL 
COMMITTEE,  SIMLA,  24  P.R.  1890,  Cv.[R.,  11 
P.R.  1904Cr.,l  P.R.  1906,  Cr.] 

(8) — S.  89 — Steps  constructed  ivilh  Commit- 
tee's  sanction— Commissioner' s  sanction  found 
necessary — Subsequent  order  for  removal — Dis- 
obedience— Prosecution. — Since  the  passing  of 
Punjab  Act  XHI  of  1834,  the  accused  applied 
for  and  obtained  permission  to  build  a  certain 
step  in  front  of  his  house.  Subsequent  to  the 
graating  of  the  sanction,  it  was  found  that  the 
Muaicipil  Committee  had  no  authority  to  allow 
an  encroachment,  without  the  sanction  of  the 
Commissioner.  The  Committee  thereupon 
revoked  the  sanction  and  issued  a  notice  to  the 
owner  of  the  house  to  remove  the  steps  with  a 
tender  of  compensation.  Beli,  that  the  accus- 
ed could  not  be  prosecuted  for  disobedience 
to  the  notice.  MaTSADI  MAL  v.  MUNICIPAL 
COMMITTEE,  BHIWANI,  6  P.R  1891,  Cr.  [fi., 
11  P.R  1904,  Cr.] 

(9)— Ss.  89  and  162— Notice  not  signed  by  the 
President  or  Secretary. — A  notice  issued  under 
s.  89  is  materially  defective,  if  it  is  not  signed 
by  the  President  or  Secretary.  The  defect  is 
not  cured  by  the  provisions  of  the  last  clause  of 
s.  162.  Empress  v.  Sh.-vmbunath,  8  P.R. 
1836,  Cr. 

(10) — S.  92  (3) —  Notice  to  remove  slaughter- 
house,— Disobedience  to  a  notice  issued  by  the 
Municipal  Committee  calling  upon  the  accused 
to  close  his  slaughter-house  at  its  present  posi- 
tion and  remove  it  to  another  specified  place, 
without  fixing  the  latter  place  as  the  only  place 
for  slaughter  of  animals  was  held  not  to  be 
punishable  under  s.  92.  BOLAKI  v.  MUNICI- 
PAL Committee,  Kunjah,  22  P.R.  1889,  Cr. 
[R.,  1  P.R.  1906,  Cr.] 
(11)— Ss.  117,   118, 119— Bye-law— Validity. 


7. — Punjab  /I c/s— continued. 

Act  XIII  of  188i   (UuDicipal  Act) — concluded. 

— A  bye-law  made  under  Act  IV  of  1873,  prohi- 
biting the  use  of  certain  localities  or  permitting 
any  special  locality  for  any  of  the  purposes 
mentioned  in  the  bye-law.  was  held  to  be  in- 
consistent with,  and  beyond  the  powers  confer- 
red by  ss.  117,  118  and  119  of  Act  XIII  of  1881. 
MUSSAMMAT  JAPARAN  v.  EMPRESS,  i  P.R. 
1887,  Cp.  [R.,  U  Cr.  L.J.  87  =  4  lud.  Cas.  951 
=  109  P.L  R.  1909  =  23  P.W.R.  1909  =  2  P.R. 
1910,  Cr.] 

(12)— 8.  118— See  No.  11,  suijra. 

(13)— 8.  119— See  No.  11,  supra. 

(141— S.  144  -See  No.  7,  supra. 

(15)— S.  162— See  No.  9,  supra. 

(161— S.  172— See  No.  6,  supra. 

in)— Bye-law  No.  22 —  Evasion  of  Octroi 
duty. — A  bye-law  to  the  eSect  that  "anyevasion 
or  attempt  at  evasion  of  payment  of  Octroi  dues 
shall  render  the  offender  liable  to  a  fine  of  not 
exceeding  Rs.  50  "  was  held  to  be  invalid,  on 
the  ground  that  it  made  no  distinction  between 
lawful  and  unlawful,  honest  and  dishonest,  eva- 
sion. Qucere  : — Whether  any  bye-law  hereto- 
fore framed  regarding  evasion  of  Octroi  dues  has 
any  validity  in  places  where  the  Municipal  Act 
of  1884  is  in  force.  EMPRESS  v.  KhubiRAM, 
27  P.  R.  1889,  Cr.  [R.,  11  Cr.  L  J.  87  =  4  Ind. 
Cas.  951  =  109  P.L.R.  1909  =  23  P.W.R.  1909, 
Cr.  =  2P.R.  1910,  Cr.] 

*  Act  XYIII  of  188i  (Punjab  Coarts). 

[REP.  IN  PART,  ACT  VII  OF  1887.  S  10; 
ACT  XVI  OF  18S7  ;  ACT  XVII  OF  1887  ;  ACT 
VII  OF  1889  ;  ACT  VIII  OF  1890  ;  ACT  XII  OP 
1891  ;    ACT  I    OF    1894,    REP.    IN    PART    AND 

Amended,  act  XIII  of  I8S8  ;  act  XXV  op 
1899.  AMENDED,  ACT  XIX  OF  1895  ;  ACT  IX 
OP  1900;  Rep.  in  N.W.P.P.  Reg.  VII  OP 
1901,  S.  5.] 

(1) — S.  10  (2)  (A) — Equal  division  in  opinion 
among  Judges — Competenny  of  senior  Judge  to 
re-consider  liis  opinion. — When  the  Judges  con- 
stituting a  Pull  Bench  are  equally  divided  in 
their  opinion,  it  is  competent  for  the  senior 
Judge,  without  affirming  the  judgment  already 
recorded  by  him,  to  reconsider  his  opinion  and 
write  a  fresh  judgment  if  he  finds  reason  for  so 
doing.  ShirCORE  v.  EMPRESS,  15  P.R.  1897 
Cr.,  F.B. 

(2)— 8.  11— Reference  to  Pull  Bench— Prac- 
tice-See Crim.  Pro.  Code,  1898,  s.  304,  13 
Cr.L.J.  815  =  17  Ind.  Cas.  559  =  9  P.W.R.  1913, 
Cr.  =  6  P.R.  1913,  Cr.  =  175  P.L.R.  1913 
F.B. 

(3) — S.  13 — Chief  Court's  power  of  super- 
intendence over  orders  of  Criminal  Courts — See 
ACT  XVIII  OF  1879,  s.  3,  18  P.R.  1914,  Cr.= 
266  P.L.R.  1914  =  15  Cr.  L.J.  601  =  25  Ind. 
Cas.  513  =  51  P.W.R.  1914,  Cr. 

(4)-S.  13— See  ACT  XVIII  OF  1879,  ss.  13, 
14,  41  P.R.  1888,  Cr. 
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Act  XVIII  of  1884  (Punjab   Courts)— concZd. 

(5)— S.  13— See  ACT  XVIII  OP  1879,  s.  36, 
3  P.R.  1900,  Cr. 

<6)— S.  13— See  REVISION- MISCELLANE- 
OUS CASES,  P.L.R.  1900,  p.  17,  Cr. 

(7)— 8.  13— See  TOUT,  27  P.W.R.  1909,  Cr. 
=  4  Ind.  Gas.  1022  =  11  Cr.  L.J.  148. 

(8»— S3.  13  and  70-  Sfe  ACT  XVIII  OP  1579, 
a.  36,  115  P.L.R.  1909  =  11  P.R.  1909,  Cr.=28 
P.W.R.  1909  =  3  Ind.  Cas.  977. 

(9)— S.  U—PeiUion-writers— Rules  20,  21, 
22,  29.  — Under  the  Rules  regarding  petition- 
writers,  the  District  Judge  alone  has  jurisdic- 
tion. As  a  petiiionwriter,  who  dictates  a 
petition  to  a  third  person,  does  not  write  the 
petition,  he  is  not  guilty  of  any  offence  under 
the  rules.  EMPRESS  v.  SabIMAN  LAL,  28  P. 
R.  1889,  Cr. 

(10)— 8.  23~Sfe  ACT  XVIII  OF  1879,  s.  36, 
108  P.L.R.  1904. 

(11)— 8.  23— See  TOUT,  108  P.L.R.  1904  = 
22  P.R.  1904,  Cr. 

(12)  — S.33 — Power  of  superintendence— Whe- 
ther enlarges  power  of  transfer  under  s.  526, 
Crim.  Pro.  Code— See  Crim.  PRO.  CODE, 
1898,  s?.  526,  110.  5  P.R.  1914,  Cr. 

(13)— Ss.  33,  34,  36— Powers  o/  Chief  Court 
— Exercise  by  Division  Bench  of  powers  under 
s.  36. — The  Chief  Court  cannot,  under  the 
general  powers  of  superintendence  conferred 
upon  it  by  s.  13,  Punjab  Courts  Act,  revise 
orders  passed  by  the  Divisional  Court  in  exercise 
of  the  powers  conferred  upon  it  under  s.  36. 
Rattan  Lal  v.  Empress,  31  P.R.  1888,  Cr. 

(14)— S.  34— See  No.  13,  supra. 

(15)— 8.  36— See  No.  13,  supra. 

(16)— 8.  70— Sfe  No.  8,  supra. 

•  Act  XYII  of  1887  (Punjab  Land  Revenue). 

[REP.  IN  PART,  Act  XII  OF  1891 ;  Rep. 

IN  PART  AND  AMENDED,  ACT    XVII  OF  1896  ; 

Amended,  Pun.  act  I  of  1899.  ss.  2  and  3 
Rep.  in  part  and  am.  in  N.  W.  P.  P.  Reg. 
7  OP  1901,  ss.  3,  6  (2),  SS.  79  (2)  87  REP.— (IN 
PUNJAB),  PUN.  Act  II  OF  1905  (IN  N.  W.P.P.) 
REG.  II  OF  1906,  S.  3,  S.  29  (1)  AM.,  ACT  IV 
OF  1907.] 

(1)— S.  28— Zaildar,  ivheiher  bound  to  give  in- 
formation of  commission  of  a  Jieinous  offence. — 
Though  a  Zaildar  is  required  by  virtue  of  Rule 
25  of  the  Rules  framed  under  s.  28  of  the  Punjab 
Land  Revenue  Act,  to  report  heinous  crimes 
to  the  Police  and  Magistrate,  such  Rule  does 
not  cast  upon  him  a  legal  duty  to  report,  such 
as  is  imposed  by  a  direct  and  express  enactment 
of  the  Legislature,  so  that  he  can  be  held  mere- 
ly as  a  Zaildar  to  be  "legally  bound  to  give  in- 
formation "  of  the  commission  of  a  heinous 
offence.  Hari  SINGH  v.  QUEENEMPRESS, 
25  P.R.  1894,  Cr.     (19  P.R.  1886,  Cr..  B.) 

•  This  Local  Act  was  passed  by  the  Imperial 
liCgislature. 
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*  Act  XX  of  1891  (Punjab  Municipalities). 

[REP  IN  PART  AND  AMENDED.  ACT  XVIII 
OF  1896;  Pun.  ACT  III  OF  1900,  SS.  34,  184 
(1),  AMENDED  PUN.  ACT  I  OF  1905,  SS  3,  4.] 
(D— Ss.  15,  28,  169— Order  of  Committee- 
Validity. — A  meeting  presided  over  by  a  Presi- 
dent, ncithfir  elected  nor  appointed  as  a  member 
of  the  Committee,  nor  its  President  as  required 
by  s.  15,  Punjab  Act  XX  of  1891.  is  not  a 
valid  meeting.  Disobedience  to  an  order  passed 
at  that  meeting  is  not,  therefore,  punishable 
under  s.  169.  Chanda  v.  EMPEROR,  46  P.R. 
1905,  Cr  =  134  P.LR.  1905. 

(2)~Ss.  26,  122  and  169~Issuing  notice  by 
President  of  the  Municipality  without  any 
emergency,  validity  of — Order  ultra  vires — 
Conviction  for  disobedience  of  order  cannot  stand. 
—  Purporting  to  act  under  s.  26  of  the  Act,  the 
President  of  the  Simla  Municipal  Committee 
issued  a  notice,  without  any  urgency,  to  the 
petitioner,  under  s.  122  of  the  Act,  to  make 
certain  drainage  improvements  in  a  house  be- 
longing to  the  petitiooer.  The  petitioner  was 
fined  for  disobedience  of  the  order.  But  the 
record  did  not  show  that  the  notice  was  issued 
in  pursuance  of  any  resolution  of  the  Committee 
or  was  even  reported  to  the  Committee  as  re- 
quired by  proviso  (6)  to  s.  26,  or  that  the  Com- 
mittee had,  in  any  way,  delegated  its  powers  to 
the  President,  even  if  it  h-id  power  to  do  so. 
Beld,  that,  in  the  absence  of  any  proof  that  the 
matter  was  urgent,  the  notice  was  invalid  and 
the  petitioner  could  not  be  convicted  for  disobe- 
dience thereto.  PURAN  MaL  v.  KING- 
EMPEROR  OF  INDIA.  92  P  L.R.  1903  =  26P.R. 
1905,  Cr  =  2  Cr.  L.J.  371. 

(3)— 8.  28— See  No.  1,  supra. 
(4)— Ss.  42  (1),  (/),  201  —  Municipality- 
Boundaries,  extension  o/'— Octroi  on  goods  stored 
at  a  place  outside  original,  but  within  extended 
boundaries  at  the  date  of  extension— Attachment 
by  order  of  Magistrate  to  recover  octroi — Revi- 
sion —  Criminal  cases  —  Crim.  Pro,  Code 
(V  of  1898),  s.  439.— When  a  Municipality 
moves  a  Magistrate  to  take  action  under 
s.  201  of  the  Punjab  Municipal  Act,  it  is  his 
duty  to  see  that,  on  the  facts  as  stated  by  the 
Municipality,  the  amount  would  be  "claim- 
able," i.e.,  whether  the  claim  is  intra  vires  or 
ultra  vires.  If  the  Municipality  is  properly 
constituted  and  competent  to  levy  the  tax  in 
the  area  in  which  it  is  sought  to  levy  it,  the 
Magistrate  is  not  competent  to  enquire  whether 
the  amount  claimed  under  a  tax  duly  and 
legally  imposed  and  set  to  be  in  arrears  is  due 
or  not  ;  the  remedy  as  to  that  lies  under  s.  52. 
But  if  he  finds  that  the  sum  claimed  could  not 
be  legally  claimed  from  any  one  and  is  beyond 
the  power,  ultra  vires  of  the  Committee,  then 
he  is  bound  to  refuse  to  act.  THE  CROWN  v. 
Kanhaya  LAL.  109  P.L.R.  1909  =  23  P.W.R. 
1909  =  2  P.R.  1910,  Cr.  (1  P.R.  Cr.,  1891,  F.', 
22  A.  210,  17  B.  173,  33  B.  446.  21  C.  319,  13 
M.  1878,  1  M.  158,  R.) 

•  This  Local  Act  was  passed   by  the  Imperial 
Legislature. 
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Act  XX  of  1891  (Punjab  Municipalities)— c<d. 

(5)— S.  70— See  REVISION,  SENTENCES. 
P.L.R.  1900,  p.  32,  Or. 

(6)— Ss.  87,  95,  164,  l65—En,C7-oarJiment  on 
public  street — Order  for  its  remnval— Disobe- 
dience.— When  a  plot  of  land  alleged  to  be  a 
part  of  a  publis  street  was  not  in  the  posses- 
sion of  the  Muai:)ipal  Committee  for  a  long 
time,  but  was  in  the  occupation  of  the  peti- 
tioner for  more  than  20  years,  held,  that  no 
criminal  proceedings  regarding  that  plot  could 
be  instituted,  withouf;  first  establishing  the 
Committee's  right  of  ownership.  S.  87  does 
not  apply  to  a  structure  built  on  a  oublic  street 
with  the  permission  of  the  Municipality, 
although  it  may  b3  on  a  site  on  a  part  of  the 
public  thoroughfare.  The  Committee  caanot, 
therefore,  proceed  for  its  removal  after  a 
summary  notice  under  s  95.  KarIM  BAKSH 
V.  Municipal  Committee.  Umballa,  11 
P.R.  1901,  Cr.  =  66  P  L  R.  1904.  (6  P.R.  1391, 
Cr.,  R) 

(7) — S.  92— Building  house  without  sanction 
after  six  iveeks  of  petition  — Building  a  house, 
six  weeks  after  the  receipt  of  a  petition  by,  but 
before  receiving  an  order  from,  the  Municipal 
Committee,  is  not  an  offence  under  the  Muni- 
cipal Act.  AYA  RAM  V.  Emperor,  9  P.R.  1901, 
Cr.  (27  P.R.  1904,  62  P.R.  1901,  Gr. ,  D.  cC  N.F.) 

(8) — S-  92,  cl.  G—Sandion  for  building — 
Obliqaiion  to  bec/in  work  within  the  period  fixed 
by  the  clause — Completion  within  such  period 
not  necessary. — Where  a  person  obtains,  from 
a  Municipal  Committee,  the  neceasary  sanction 
for  a  building,  under  s.  92  of  the  Act,  the  sec- 
tion does  not  make  it  obligatory  on  him  to 
complete  the  building  within  a  year  of  his 
obtaining  the  sanction  nor  even  to  have  com- 
menced each  separate  part  of  the  building 
within  that  time.  He  is  bound  only  to  com- 
mence some  portion  of  the  building  within  the 
period  of  one  year  from  the  date  of  sanction  as 
is  provided  for  by  cl.  6,  s.  92,  and  there  cannot 
be  any  rule  or  provision  of  law  requiring  that 
the  buildmg  must  be  completed  within  any 
particular,  or  a  reasonable,  time.  BANWARI 
Lal  v.  ExMPEROR,  61  P.R  1905,  Cr.=3Cr.  L. 
J.3M  =  41  PLR.  1906. 

(9)— S.  92— Rule  V  of  Rules  of  the  Municipal 
Committee  of  Muriee — Scope. — Rule  V  of  the 
Rules  of  the  Municipal  Committee  of  Murree 
has  no  application  to  subsequent  additions  tc 
a  house  built  on  a  site  subject  to  the  Rule°. 
Muhammad  Hussain  v.  empress,  12  P.R. 
1893,  Cr. 

(10) — Ss.  92  and  94 — Erecting  a  partition  wall 
over  a  tharra — "  Erection  of  a  building" — Sanc- 
tion of  the  Municipal  Committee  necessary. — 
The  erection  of  a  new  partition  wall  over  a 
tharra,  if  it  aSects  the  interests  of  the  public 
and  the  Municipality,  is,  in  so  far  as  it  afiects 
such  interests,  an  act  which  causes  a  material 
alteration  in  the  house,  and  so  amounts  to  "the 
erection  of  a  building"  within  the  meaning  of 
6.  94  of  the  Act ;  and  requires  the  sanction  of  the 
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Municipal  Committee  under  s.  92  of  the  Act. 
Basant  Ram  v.  King-Emperor,  13  P.R. 
1907,  Cr  =39  P. W.R.  1907  =  36  P.L.R.  1908  = 
6  Cf.  L.J.  312. 

(11)— Ss.  91  and  95— Encroachment  on  public 
street. — It  is  not  lawful  for  the  owner  of  a 
building  to  add  to  or  place  against  or  in  front 
of  his  building  any  projerstiTu  or  encroachment 
without  the  written  permission  of  the  commit- 
tee. King-Emperor  v.  Billu  Mal,  27  P.R. 
1905,  Cr.  (9  P.R.  1901,  Cr.,  D.)  [Cons.,  62  P.R 
1907,  Cr.] 

(12)— S.  92,  sm6-s.  4  and  s.  Ii5— Infringement 
of  bye-law  framed  under — Whether  such  infringe- 
ment entails  criminal  liability  —  Bye-law  by 
Kasur  Munidpilily — Whether  affects  s.  92. — 
Held,  that  noa  compliance  with  the  provisions 
of  the  first  part  of  sub-s.  (4),  s.  92  of  Act  XX  of 
1831,  does  not  make  the  defaulter  criminally 
liable.  It  only  enables  the  Committee  to  is^ue  a 
notice  to  him,  cilling  upon  him  to  alter  or  de- 
molish the  wall.  Held,  also,  that  the  bye-law 
framed  by  the  K*sur  MunicipH.1  Committee  does 
not  at  all  make  it  obligatory  on  the  person, 
giving  to  the  Committee  a  notice  of  his  inten- 
tion to  erect  or  re  erect  a  building,  to  refrain 
from  so  erecting  or  re-erecting  it  within  six 
weeks  from  the  date  of  the  notice,  and  that, 
therefore,  a  breach  of  the  bye-law  will  not  entail 
upon  the  notice  giver  any  penalty.  The  provi- 
sions of  s.  92,  sub-s.  4,  cannot  be  read  into  the 
bye-law  as  framed  by  the  Municipal  Committee 
of  Kasuc.  Crown  v.  Dina  Nath,  13  P.R. 
1909,  Cv.=i  Ind.  Gas.  861. 

(13)— Ss.  92,  150,  164  and  169— Notice  to 
remove  platform— Prosicution  — Whether  fresh 
notice  necessary  after  accused's  reply  to  munici' 
pal  committee. — Toe  Municipal  Committee  of 
Peshawar,  holding  that  the  accused  had 
constructed  a  new  platform  in  front  of  his 
building,  contrary  to  the  order  sanctioning 
the  erection  of  the  building  subject  to  the 
condition  that  no  new  sufa  or  thalla,  that 
is  platform,  should  be  constructed  in  front 
of  the  building,  served  him  with  a  notice  to 
remove  it,  and  warnpd  him  that,  if  he  did 
not  comply,  he  would  be  prosecuted.  The 
accused  neither  complied  with  the  notice,  nor 
appealed  against  it  under  s.  150  of  the  Munici- 
pal Act.  The  Municipal  Committee  prosecuted 
him  under  ss.  164  and  169  of  the  Act,  but  the 
Magistrate  acquitted  him  on  the  ground,  that 
the  accused  had,  on  receipt  of  the  notice,  writ- 
ten to  the  Municipal  Committee  that  the  land 
on  which  the  platform  was  constructed  was  bis 
own  property,  that  the  platform  had  existed 
for  years,  and  that  the  Committee  had  failed  to 
serve  the  accused  with  a  fresh  notice  in  reply  to 
his  objections. — Held,  setting  aside  the  order  of 
acquittal,  that  the  Committee  were  not  legally 
bound  to  serve  the  accused  with  a  fresh  notice. 

Queen-Empress  v.  saleh  Muhammad,  3 
P.L.R.  1900,  Cr.  =  12  P.R   1899,  Cr. 

(14)— Ss.  92  and  169— Opening  of  a  window 
in  the  wall  of  a   private    house.— Tha  accused 
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opened  a  window  5ft  X3ft.,  fitted  with  iron  bars, 
a\  feet  above  the  level  of  the  ground  in  the 
northern  wall  of  his  private  house,  without 
giving  notice  to  or  obtaining  the  sanction  of  the 
Municipal  Committee  of  Peshawar.  On  a  pro- 
secution by  the  said  Committee,  the  accused 
was  sentenced  by  the  order  of  a  First  Class 
Magistrate,  under  ss.  92,  169  of  Act  XX  of 
1891  to  Rs.  10  fine  for  opening  the  said  window 
without  giving  notice  to  the  said  Municipal 
Committee  as  required  by  its  Bye-Laws  pub- 
lished in  Notification  No  101  of  18th  March, 
1895,  and  was  further  ordered  to  close  up  the 
window.  Held,  that  there  was  nothing  in  the 
wording  of  s.  92  read  with  s.  94  of  the  Municipal 
Act,  or  in  the  Bye- Laws  framed  by  the  Pesh- 
awar Municipal  Committee  and  published  in 
the  Notification  quoted  above,  which  required 
a  person  to  give  notice  to  the  Committee  of  his 
intention  to  open  out  a  new  window  in  a  wall 
of  his  private  house,  and  that,  therefore,  the 
accused  was  not  legally  bound  to  give  notice  of 
his  intention  to  open  out  the  new  window.  The 
Magistrate's  order  was  accordingly  set  aside. 
Ghulam  Haidar  v.  the  Crown,  4  P.W.R. 
1913  (N  W.F.P.)  Cr.  =  160  P.L  R.  1913. 

(15)— S.  M—See  No.  10,  supra. 

U6)  — S.  95—  Encroachment  upon  Municipal 
land — Evidence — Blyth's  map  of  Amritsar 
Municipality. — Held  that,  in  the  absence  of  any 
direct  evidence  of  encroachment  upon  the  land 
of  a  Municipal  Committee,  a  conviction  under 
s.  95  of  Act  XX  of  1391,  is  illegal.  The  evidence 
of  au  ofiicial,  who  has  got  no  personal  know- 
ledge, based  upon  a  comparison  of  some  old 
Municipal  maps  is,  after  all,  a  mare  opinion. 
Muhammad  Yusaf  v.  Crown,  31  P.W.R. 
1908.  Cr. 

(17) -S.  95— See  Nos.  6  and  11,  supra. 

(18) — Ss.  95  and  \&^— Notice  to  remove  build- 
ing erected  without  permission  of  mtcnicipality 
— Conviction — Fme — Prospective  fine, validity  of 
—Procedure. — For  failure  to  comply  with  a 
notice  issued  under  s.  95  of  the  Punjab  Munici- 
palities Act,  requiring  the  accused  to  remove 
a  building  erected  without  the  permission  of 
the  municipality,  he  was  convicted,  under  s.  169 
of  the  Act,  and  fined  Rs.  5,  and  in  the  event  of 
failure  to  remove  the  building  within  a  week, 
he  was  further  ordered  to  pay  an  additional 
fine  of  two  annas  a  day  till  the  building  was 
removed.  Beld,  that  fine  could  not  be  imposed 
prospectively  and  that,  in  such  a  case,  the  pro- 
per course  was  to  institute  further  prosecution 
if  there  be  occasion  for  it,  and ,  allow  the  accused 
an  opportunity  of  defending  himself  before  the 
further  fine  should  be  imposed.  CROWN  v. 
GURDITTA,  171  P  L.R.  1903  =  13  P. R.  1903,  Cr. 

(19)— S.  122— See  No.  2,  supra. 

(20) — S.  128 — Poiver  of  Municipality  to  issue 
notice  directing  owner  to  demolish  and  rebuild 
anew  wall,  in  place  of  the  old. — The  renewal  of 
a  wall  built  against  a  hill  side,  as  a  support  to 
it,   which   was   bulging  out  and  had  become 
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dangerous  was  held  to  be  nothing  but  repairs, 
within  the  meaning  of  s.  128,  Punjab  Munici- 
pal Act,  1891,  to  the  bank  or  hill  side,  though 
it  might  necessitate  the  removal  of  the  wall 
previously  built.  Therefore,  a  Municipal  Com- 
mittee can,  under  that  section,  issue  notice  to 
a  person  direc*:ing  the  re- building  of  such  a 
wall  of  specified  dimensions  and  character, 
after  pulling  it  down,  as  the  object  of  the  Com- 
mittee IS  to  protect  the  bank  or  hill  side  from 
slipping  down.  DEVI  Saran  v.  KING-EMPE- 
ROR,  13  P.R  1908,  Cr.  =  28  P.W  R.  1908,  Cr. 
=  8Cr.  L.J.  258. 

(21)— Ss.  128,  169  and  92— Notice  requiring 
removal  of  ruinous  shed  without  option  of  repair 
— Legality  —  N on- compliance  with  notice — No 
offence. — A  notice  issued  under  s.  128  of  the 
Act,  requiring  the  owner  to  remove  a  ruinous 
shed,  without  the  option  to  repiir  the  shed,  is 
defective  and  illegal,  and  noncompliance  with 
it  is  no  ofionce  under  s.  169  of  the  Act. 
Hazuri  Mad  v.  King  Emperor,  18  P.R. 
1908,  Cr.  (23  P.R.  1905,  Cr.,  R.).  [R.,  147  P.L. 
R.  1908,  Cr.=7  P.R.  1908,  Cr.  =  13  P.W.R. 
1908,  Cr.  =  7Gr.  L.J.  349.] 

(22)  — Ss.  135,  136,  169— Scope  of  the  sections. 
— S.  135,  Punjab  Act  XX  of  1891,  deals  with 
unregistered  and  unlicensed  places.  S.  136 
deals  with  places  registered  or  licensed.  There- 
fore, there  can  be  no  conviction  with  reference 
to  one  and  the  same  place  under  both  sections. 
S.  169  punishes  disobedience  to  written  notices 
lawfully  issued  by  a  Municipal  Committee 
only  when  such  disobedience  is  not  an  offence 
punishable  under  any  other  section  of  the 
Act.  A  person  convicted  under  s.  135  or  s.  136 
should  be  punished  under  those  sections  and 
not  under  s.  169.  ABDUL  RazaQ  v.  QUEEN- 
Empress,  4  P.R.  1894,  Cr. 

(22-a)— 8.  136— See  No.  22,  supra. 

(23)— S.  143  [h]  [ii)— Bye-law  XVIII,  sub- 
ss,  ('i)  and  (4)  framed  under — Appointment  of 
agent  for  all  Municipal  purposes  by  non-resident 
owner  of  house  property  in  Simla — B'ailure  to 
notify  appointment— Offence — Punishment  under 
sub-s.  (4). — Where  a  non-resident  owner  of 
house  property  in  Simla  appointed  another  as 
his  agent  for  all  purposes  of  the  Municipal  Act 
and  omitted  to  notify  such  appointment  to  the 
Engineer  Secretary  of  the  Municipal  Commit- 
tee, as  required  by  sub-s.  (2),  of  Bye  law  XVIII, 
framed  under  s.  143  [h)  {ii)  of  the  Punjab 
Municipal  Act :  Held  that  the  omission  would 
amount  to  an  offence  punishable  under  sub- 
s.  (4)  of  that  bye-law.  CROWN  v.  BEJA  RAM, 
21  PR.  1911,  Cr. 

(24)— S.  145— See  No.  12,  supra. 

(25)- 8. 150— See  No.  13,  supra. 

(26)— S.  164 — Moras  put  uv  in  front  of  a  shop 
in  a  street — Right  of  the  public  to  use  of  the 
entire  breadth  of  the  street— Obstruction  to  the 
public. — The  accused,  a  shopkeeper,  placed 
moras  in  front  of  his    shop    so  as  to  pceveab 
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officials  from  getting  at  a  sewer  or  drain.  He 
was  convicted  of  an  oSence  under  s.  164  of  the 
Punjab  Municipal  Act  and  the  conviction  was 
confirmed  on  appeal.  Held,  on  revision,  agree- 
ing with  the  lower  Courts,  that,  since  the 
public  was  entitled  to  the  whole  breadth  of  the 
street  to  the  last  inch,  the  act  of  the  accused 
in  having  placed  the  moras  did  amount  to  an 
obstruction  under  s,  164  of  the  Act.  Ghasi 
Ram  v.  Emperor,  45  P.R.  1903,  Cr.  =  189  P.L. 
R.  1905  =  3Cr.L  J.  130. 

(27)— S.  164 — Street,  obstruction  of — Crim. 
Pro.  Code  (1898),  s.  i03— Acquittal— Bar  to 
future  prosecution. — The  petitioners  were  sum- 
marily convicted  of  an  ofisnce  under  s.  164  of 
the  Punjab  Municipal  Act  for  obstructing  or 
encroaching  upon  a  street.  They  were  some 
years  previously  tried  for  and  acquitted  of  the 
same  ofience.  There  was  no  evidence  in  the 
present  case  to  show  that  the  encroachment  on 
the  street  for  which  the  accused  were  convicted 
was  in  excess  of  the  encroachment  then  effect- 
ed. Held  that,  in  the  absence  of  evidence 
distinguishing  the  facts  before  the  Court  in 
this  case  from  those  dealt  with  in  the  previous 
case,  the  conviction  was  illegal.  CROWN  v. 
DINA  NatH,  63  P.L.R.  1904. 

(28)— 8.  164— See  Nos.  6  and  13,  supra. 

(29)— S.  165 -See  No.  6,  supra. 

(30) — S.  169 — Continuing  breach — Prospec- 
tive fine. — Where  a  Magistrate  passed  an  order 
for  payment  of  fine  for  not  complying  with  a 
notice  to  remove  a  building,  and,  in  the  event 
of  failure  to  remove  the  building  within  a 
week,  to  pay  an  additional  fine  of  two  annas 
a  day  for  every  day  after  the  week's  lime,  held 
that  the  order  sentencing  the  accused  to  a  daily 
fine  prospectivelv  was  not  valid.  CROWN  v. 
GURDITTA,    13  >.R.  1903    Cr.  =  171    P.L.R. 

1903.  (16  M.  230,  R.)   [F.,  11  Ind.  Cas.  139  = 
206  P.L.R.    1911  =  12    Or.  L, J.  371,  19    P.R. 

1904,  Cr.] 

(31)— S.  169— See  COMPLAINT— WHAT  IS, 
AND  WHO  SHOULD  INSTITUTE,  20  P.R.  1894. 
Cr. 

(32)— S.  169— See  Nos.  1,  2,  13,  14,  18,  21, 
22,  supra. 

(33) — S.  186 — Authority  for  prosecution — 
Crim.  Pro.  Code  (1882),  ss.  4  and  191.— Where 
a  prosecution  was  started  under  the  Municipal 
Act  againsi  the  accused  on  an  informal  letter 
addressed  by  the  Secretary  of  the  Municipal 
Committee,  and  the  verbal  authorization  of  the 
Deputy  Commissioner,  the  President  of  the 
Committee,  was  afterwards  relied  on,  the 
Secretary  not  being  examined  on  oath  with 
reference  to  the  contents  of  the  letter,  held, 
that  there  was  no  complaint  as  required  by 
s.  186,  Municipal  Act,  1891,  and  by  ss.  4  (a) 
and  191,  Crim.  Pro,  Code.  ABDUL  Ghani  v. 
Municipal  Committee,  Peshawar,  2  P. 
R.  1892,  Cr.  [R.,  44  P.R.  1905,  119  P.L.R. 
1908  =  8  P.R.  1908,  Cr.  =  15  P.W.R.  1908,  Cr. 
=  7Cr.  L.J.  353.] 
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(34) — S.  186 — Authority  for  prosecution  — 
Crim.  Pro.  Code  0882),  ss.  4  and  191.— The 
complainant  in  a  Municipal  case  was  the  Ins- 
pector of  Sanitation.  The  petition  contained  at 
the  foot,  written  in  Urudu,  the  following 
"Petition  of  Mr.  Webb,  Inspector  of  Sanitation, 
Civil  Station,  Lahore."'  Below  this  was  an 
English  signature  "  D.  Johnston,"  which  ap- 
peared to  be  the  signature  of  the  Secretary  of 
the  Committee.  Held,  that  this  was  not  a 
complaint  as  required  by  s.  186,  Municipal- 
Act  XX  of  1891  and  ss.  4  (a),  198,  Crim.  Pro. 
Code.  NURDIN  v.  MUNICIPAL  COMMITTEE, 
LAHORE.  3  P.R.  1892,  Cr.  [R.,  11  P.R.  1904, 
149  P.L.R.  1908,  Cr.  =8  P.R.  1908,  Cr.  =  15  P. 
W.R.  1908,  Cr.=7;Cr.L.J.  353,  11  Cr.  L.J.  577 
=  8  Ind.  Cas.  190  =  35  P.W.R.  1910,  Cr.] 

(35)— S.  186— See  COMPLAINT— Wh.AT  IS, 
AND  WHO  SHOULD  INSTITUTE,  1  P.R.  1892, 
Cr. 

(36) — S.  1S8— Magistrate — Jurisdiction  to  try 
a  case — Crim.  Pro.  Code  (1882),  s.  555. — A 
member  of  the  Municipal  Committee,  who  has 
taken  an  active  part  in  issuing  an  order  under 
Punjab  Act  XX  of  1891,  is  disqualified  within 
the  meaning  of  s.  555,  Crim.  Pro.  Code,  from 
trying  a  case  of  disobedience  to  that  order. 
PURAN  Mal  v.  EMPRESS,  3  P.R.  1895,  Cr, 

(37) — S.  188— Municipal  o^ence— Magistrate, - 
Vice-President  of  Committee — Jurisdiction — 
Crim.  Pro.  Corfe  (1882),  s.  555.— A  Magistrate, 
who,  as  the  Vice-President  of  a  Municipal  Com- 
mittee, has  made  a  preliminary  inquiry  into  a 
Municipal  oSence,  and  has  recommended  the 
prosecution,  is  not  competent  to  try  the  case 
himself.  FAZAL  ILLAHI  v.  MUNICIPAL  COM- 
MITTEE, MUREE,  5  P.R.  1896,  Cr.  (3  P.R. 
1895,  Cr.,  F.) 

(38)— S.  201 — Recovery  of  money  due  en  a 
simple  contract' — Arrears  claimable  under  a 
simple  contract,  e.  g.,  arrears  of  a  contract  of 
Municipal  sewage,  do  not  come  within  the 
provisions  of  s.  201,  Punjab  Act  XX  of  1891, 
and  are  not  recoverable  by  the  procedure  pre- 
scribed by  the  section.  The  Chief  Court  ha3 
power  under  s.  439,  Crim.  Pro.  Code,  1898,  to 
revise  an  order  passed  granting  or  refusing  an 
application  of  the  Committee  under  s.  201, 
Punjab  Act  XX  of  1891.  DiN  MUHAMMAD  v. 
MUNICIPAL  Committee,  amritsar,  23  P.R. 
1903.  Cr.  =  130  P.L.R.  1903.  [2?'..  10  Cr.L.J.  358 
=  3  Ind.  Cas.  638  =  9  P.W.R.  1909,  Cr.,  i?.;  4 
Ind.  Cas.  951  =  105  P.L.R.  1909  =  23  P.W.R. 
1909,  Cr  =  2  P.R.  1910,  Cr.]  (1  P.R.  1891,  Cr.,  2 
P.R.  1899,  Cr.,  18  P.R.  1902.  Cr.  22  A.  Ill  ; 
22  B.  709,  R,\  26  C.  852,  D.) 

(39) — S.  201 — Arrears  of  rent  not  recoverable 
through  a  Magistrate — Termination  of  Sapurd- 
dar'a  liability .—Q\A\rxxs  for  arrears  of  rent, 
which  are  not  for  any  arrears  of  tax,  fee  or 
money  claimable  under  the  Punjab  Municipal 
Act  (XX  of  1891),  cannot  be  realized  through 
the  agency  of  a  Magistrate  under  s.  201  of  the 
Act.  Held,  also  that  the  liability  of  the 
custodian   {Sapurddar)    of   attached    property 
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7.— Punjab  /Ic^s— continued. 

Act  XX  of  1891  (Punjab  Municipalities)— cid. 

necessarily  teroainatcs,  if  the  attachment  falls 
through.  HIRALAL  v.  EMPEROR,  3  Ind.  Cas. 
638  =  9  P.W  R.  1909,  Or. 

(39-a)— S.  201— See  No.  4,  supra. 

(40)  — S.  204 — Brothel  house,  removal  of — 
Discretion  of  Maqisirate — Exercise  of  discre- 
tion by  his  predecessor  —  Complaint  not  addressed 
to  Magistrate. — The  discretion  of  the  Magistrate 
for  the  otime  being  in  charge  of  a  district, 
which  he  is  entitled  to  exercise  under  s.  201  of 
the  Municipal  Act,  is  not  necessarily  fettered 
hy  the  manner  in  which  his  predecessors  have 
in  the  past  exercised  that  discretion.  A  peti- 
tion presented  to  the  District  Magistrate,  and 
acted  upon  by  him  is  a  complaint  within  the 
meaning  of  s.  204  of  the  Punjab  Municipal 
Act,  though  it  may  not  be  addressed  tn  him. 
MUSSAMMAT  MALO  v.  CROWN,  28  P  L.R. 
1910  =  8  Ind.  Cas.  223  =  11  Cr.  L  J.  S98. 

Act  I  of    1903    (Punjab   Military    Transport 
Aninaals), 

(1) — Ss.  29  and  30 — Failure  to  produce  animals 
of  a  particular  description — Conditions  essen- 
tial for  criminal  liability  for  failure. — Before 
owners  of  animals  can  be  made  criminally 
liable,  under  s.  29  (b)  of  the  Punjab  Military 
Transports  Animals  Act,  1903,  for  failure  to 
produce  animals  of  a  certain  description,  the 
prosecution  must  show  clearly  that  the  sanc- 
tion required  to  be  previously  obtained  by 
s.  30  of  the  Act  has  been  obtained,  that  the 
inspection  held  by  the  Transport  Registration 
Officer  was  one  at  which  owners  were  legally 
bound  to  produce  their  animals,  and  that  a 
legal  notice  was  issued  for  the  production 
of  the  animals  and  legally  served  upon  the 
accused.  MANGAL  SingU  v.  King-EMPEROR, 
12  P.R.  1908,  Cr.  =  28  P.W. R.  1908  =  8  Cr.  L.J. 
243. 

(2)— S.  30— See  No.  1,  supra. 

Act  IV  of  1904  (North-West  Border  Military 
Police). 

(1)— S.  9  (c)— Penal  Code,  s.  223.— The  ac- 
cused, a  sepoy  of  the  Border  Military  Police, 
was  charged  with  having  negligently  suffered  a 
prisoner  to  escape  from  his  custody  while  on 
sentry  duty*,  and  was  convicted  and  sentenced 
by  the  Commandant  of  the  Border  Military 
Police,  exercising  the  powers  of  a  Magistrate 
of  the  First  Class,  to  six  months'  rigorous 
imprisonment  and  a  fine  of  a  Rs.  24,  under 
S.  9  (c)  of  Act  IV  of  1904.  Held  that  the  pro- 
ceedings taken  against  the  accused  were  bad  in 
law.  and  that  s.  9  (c)  of  Act  IV  of  1904,  which 
applied  to  a  Military  Police  Officer  in  command 
of  a  guard,  picquet,  or  patrol,  was  not  applica- 
ble to  the  accused  sepoy.  The  conviction  and 
sentence  were  consequently  set  aside  and  the 
accused  was  ordered  to  be  re-tried  before  a 
Magistrate  of  competent  jurisdiction  on  a 
charge  under  s.  223,  Penal  Code.  CROWN  v. 
HAVItiDAR    AESALLA   KHAN,    2  P.W.R.    1913 

(N.W.F.P.),  Cr.  =  158  P.LR.  1913. 

50 


7. — Punjab  Acts — concluded. 

Act  III  of  1911  (Punjab  Municipal). 

(1)— Ss.  219  and  221  —  Disobeying  orders 
whtch  are  not  in  themselves  precise — No  offence, 
— 3eld,  that  unless  a  Municipal  Committee 
itself  passes  a  precise  order  the  extent  of  which, 
cannot  be  doubted,  no  ofience  committed  by 
disobeying  such  an  order  or  doing  anything 
against  it.  PiRTHI  SINGH  v.  CROWN,  2  P.W. 
R.  1914,  Cr  =5  P.LR.  1914  =  15  Cr.  L.J.  191  = 
22  Ind.  Cas.  767. 

(2)— S.  221— See  No.  1,  supra. 

Act  Y  of  1912   (Colonization  of  Goyernraent 
Lands). 

(1)  — S.  33  -Omi.ssJon  to  do  a  thing  tuhether  an 
offence — Consiy-uction  of  Penal  Acts— Retrospec- 
tive effect. — S.  33  of  the  Act  was  intended  to 
punish  persons  for  doing  certain  positive  acts 
enumerated  therein,  and  a  mereomissioa  to  do  a 
thing  does  not  amount  to  an  oSence  under  this 
section.  This  section  is  not  retrospective  pro- 
priovigore,  and  the  ordinary  presumption  is  that 
an  Act  is  not  meant  to  operate  retrospectively. 
And  this  presumption  is  strengthened  when 
the  Act  imposes  a  penalty.  Unless  the  intention 
of  the  Legislature  is  clearly  expressed  to  that 
efiect,  criminal  offences  are  not  to  be  created 
by  giving  a  retrospective  operation  to  statutes. 
Therefore  s.  33,  not  being  retrospective,  cannot 
be  invoked  for  punishing  the  accused  for 
an  alleged  act  or  omission  which  took  place 
before  the  date  on  which  the  Act  came  into 
force.  MIRAN  BAKHSH  v.  CROWN,  26  P.  R. 
1913,  Cr.  =91  P. L.R.  1914  =  15  Cr.L.J,  146  = 
33  P.W.R.  1914  =  22  Ind.  Cas.  722. 


8.— United  Provinces  Acts. 
•  Act  YI  of  1868  (Municipal    Improsements). 

[REP.,  ACT  XV  OF  1873.] 

(1)— S.  12  — See    U.P.    ACT  XV  OF    1883, 
sa.  69  and  71,  8  A.  677  =  A.W.N.  1886,  267. 

(2)— S.  BS—Act  XV  of  1873,  s.  ^5— Evasion 
of  octroi  duties. — The  accused,  the  consignee  of 
goods  sent  by  Railway,  submitted  the  Railway 
receipt  to  a  Municipal  octroi  office  and  paid 
duty  on  the  weight  specified  therein.  It  was 
subsequently  found  by  the  Railway  authorities 
that  the  weighment  was  wrong  and  less  than 
the  real  weight  and  the  accused  offered  to  pay 
the  excess  duty.  Held,  in  a  prosecution  by  the 
Municipality  for  an  offence  under  s.  45  of  Act 
XV  of  1873  (evasion  of  octroi  duty),  that  the 
under-payment  was  an  evasion  that  the  accused 
would  be  liable  for,  only  if  he  knew  the  weigh- 
ment in  the  Railway  receipt  to  be  wrong,  but 
that,  in  the  absence  of  proof  of  such  knowledge, 
no  evasion  or  abetment  of  evasion  was  commit- 
ted. Empress  v.  Kirpa  Ram,  A.W  N.  1882.- 
231. 

*  This  local  Act  was  passed  by  the   Imperial 
Legislature. 
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8.— United  Provinces  /Ic/s— continued. 

•Act  XY  of  1873  (N.W.P.  and  Oudh  Manicl- 
palities). 

[Rep.  in  part,  act  XVI  of  1874.  Rep. 
(IN  AJMERE),  Reg  V  OF  1886,  S.  17  ;  (IN 
U.P.)   U.P.     ACT     I  OF     1900)  ;  (IN     COORG), 

Reg.  II  OF  1907.] 

See  U.P.  ACT  XV  OF  1883. 

See  U.P.  ACT  I  OF  1900. 

(1)— S.  11— Act  XV  0/  1883,  s.  55  (2)— 
Notification  of  Local  Government  approving 
bye-law  — Construction  of  bye-law. —  Sanction 
was  given  by  the  Local  Government  to  a  rule 
to  be  passed  by  the  several  Municipalities  in 
the  N.W.  Provinces  to  the  following  effect : — 
"  Every  act  or  omission  declared  to  be  a  public 
nuisance,  or  otherwise  made  punishable,  under 
Act  XV  of  1873,  by,  or  by  virtue  of,  any  rule 
in  force  in  the  Municipality  under  s.  22  of  that 
Act  immediately  before  the  Act  ceased  to  apply 
to  the  Municipality,  is  hereby  made  punishable 
with  fine  to  the  full  extent  that  may  be  directed 
by  a  Municipal  Board,  under  s.  53  (2),  Act  XV 
of  1883."  Held,  on  a  construction  of  this  rule, 
that  it  was  intended  thereby  to  make  all  the 
offences  therein  alluded  to  punishable  with  fine 
which  may  extend  to  Rs.  50,  the  maximum 
fine,  under  s.  55  (2),  Act  XV  of  1883,  imposable 
for  a  Municipal  offence,  and  that  it  was  not 
necessary  for  the  Municipal  Board  in  question 
to  go  on  and  direct  with  what  particular  amount 
of  fine  each  offence  specified  in  their  rules  was 
punishable.  Queen-EMPRESS  v.  BHULLAN, 
A.W.N.  1901,  1. 

(2) — S.  ib— Municipal  rule  framed  about 
public  markets. — To  support  a  conviction  under 
s.  45  of  Act  XV  of  1873  for  the  breach  of  a  rule 
prohibiting  the  establishment  of  a  public  market 
without  the  sanction  of  the  Municipal  Com- 
mittee, it  is  not  enough  to  show  that  some 
shops  were  leased  by  the  accused  to  people  who 
sold  grain  therein,  but  also  that  a  public  market 
was  established  and  that  its  establishment 
operated  as  a  public  nuismce.  EMPRESS  v. 
Shankar  Lal.  a  W.N    1882,  241. 

(3)  — S,  45 — Evasion  oj  octroi — Intention. — 
Certain  traders  oi  Ludhiana  consigned  333  bags 
of  grain  to  the  accused,  traders  residing  in 
Meerut.  The  bags  were  weighed  by  the  Railway 
authorities  and  entered  in  the  Railway  receipt 
as  weighing  527  maunds.  The  consignees 
submitted  this  receipt  to  the  Octroi  office  at 
Meerut  and  paid  duty  on  527  maunds  as  men- 
tioned in  the  receipt.  Almost  immediately 
after  this  despatch,  it  was  discovered  that  the 
bags  had  been  underweighed  at  Ludhiana. 
The  accused  were  upon  this  discovery  required 
to  make  good  the  balance  of  freight  which  they 
did.  The  next  day  the  accused  petitioned  the 
Municipality  offering  to  pay  up  the  balance  of 
the  Octroi  duty.  But  the  Municipality  had 
•already  on  the  same  date  brought  a  charge 
against  the  accused  for  evasion  of  payment   of 

*  This  local  Act  was  passed  by  the  Imperial 
Legislature. 


8. — United  Provinces  Acts — continued. 

Act  xy  of  1873  (N.W  P.  and  Oadh   Munici- 
palities)— concluded. 

Octroi  duty  under  s.  45  of  Act  XV  of  1873. 
Subsequently,  the  Railway  authorities  preferred 
a  crimmal  charge  against  a  clerk  at  Ludhiana 
in  respect  of  the  underweighnaent.  Held,  on  a 
reference  by  the  District  Magistrate,  that  the 
Joint  Magistrate  was  perfectly  justified  in  dis- 
charging the  accused  on  the  finding  that  the 
prosecution  had  failed  to  prove  that  the  conduct 
of  the  consignees  (accused)  was  the  result  of  a 
conspiracy  with  the  Ludhiana  consignees  or 
that  they  had  any  fraudulent  intention.  EM- 
PRESS V.  KIRPA  Ram,  A.W.N.  1882,  231. 

(4)— S.  71— See  UP.  ACT]XV  OF  1883,  ss.  69, 
71,  8  A.  677  =  A.W,N.  1886,  267. 

(5)— S-  72— Municipal  rules — Public  nui- 
sance.— The  letting  of  5  shops  in  an  enclosure 
or  sarai  to  persons  who  opened  there  the  busi- 
ness of  buying  and  selling  grain  was  not  estab- 
lishing a  public  market,  &c.,  within  the  mean- 
ing  of  the  section,  and,  further,  as  it  was  not 
shown  how  the  public  order  or  convenience  was 
affected,  it  was  held  that  the  conviction  must 
be  quashed  as  bad.  EMPRESS  v.  SHANKAR 
LAL,  A.W.N.  1882,  241. 

*  Act  XVI  of  1873  (Village  and  Road  Police). 

[REP.  IN  PART,  ACT    XVI  OF    1874  ;  Act 
XII  OF  1876  ;  ACT  XII  OF  1891.] 
(a)— See  Act  VIII  OF  1870,  6  A.  380. 
(D— S.  S—See  Penal  Code,  s.  221,  3  A.  60. 

(2)— Ss.  8  and    11— See  GRIM      PRO.  CODE, 

1898,  s.  45,  A.W.N.  1886,  65. 

(3)— S.  11— Village  Cbaukidar— iVoi  bound  to 
give  immediate  information  of  an  offence. — No 
neglect  of  duty. — The  village  chaukidars  did 
not  give  information  of  the  occurrence  of  a 
dacoity  committed  in  the  village  till  the  next 
day.  They  were  charged  and  convicted  of  an 
offence  under  s.  11  of  the  Act.  Held  that  under 
the  Act  the  village  chaukidars  were  not  bound 
to  give  immediate  information  of  an  offence  not 
committod  within  their  village.  EMPRESS  v. 
KHUDA  Baksh,  A.W.N.  1886,  65. 

(4)-S.  11— Wilful  neglect  of  duty.— Where 
the  chaukidar  of  a  village  was  convicted  under 
s.  11  of  Act  XVI  of  1873  for  having  been  present 
outside  the  house  of  the  chaukidar  of  another 
village,  while  illicit  distilling  was  going  on 
therein,  held  that  the  village  being  one  beyond 
the  scope  of  his  duties,  the  accused  had  not 
committed  any  misconduct  in  respect  of  his 
duties,  and  that  mere  presence  outside  cannot 
be  regarded  as  an  abetment  of  an  offence  com- 
mitted inside.  EMPRESS  v.  SaNAWA,  A.W. 
N.  1882,  160. 

(5)— S.  11— See  No.  2,  supra. 

•  Act  XYIII  of  1873  (Agra  Ren  ). 

[REP.,  Act  XII  OF  1891.] 
See  ARREST,  4  A.  27. 

•  These  local  Acts  were  passed  by  the 
Imperial  Legislature. 
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S. — United  Provinces  /4c/s —continued. 

*  Act  XIX  of  1873  (Agra  Land  Revenue). 

[Rep.,  U.P.  act  III  OF  looi.] 

(l)--Cnw.  Pro.  Code.  Act  X  of  188v^,  s.  195  — 
Jurisdiction  of  Sessions  Judge  and  High  Court. — 
The  Collector  and  Assistant  Collector  exercising 
jurisdiction  under  the  North  West  Provinces 
Land  Revenue  Act  XIX  of  1873  are  not  sub- 
ordinate to  the  High  Court  or  the  Sessions  Court 
for  the  purposes  of  s.  195  of  the  Grim.  Pro. 
Code.  In  the  matter  of  the  petition  of  KADAM 
SINGH,  A  W.N.   1891,  82. 

(2) — Chapter  IV — Proceedings  under,  not 
judicial  proceedings — Statements  made  therein 
not  being  declarations,  not  false  evidence — See 
Penal,  Code,  ss.  193  and  199,  A.W.N.  1885,  29. 

(3)— S.  153— See  Penad  CODE.  ss.  206,  406, 
A.W.N.  1888,  227. 

*  Act  XY  of  1883  (United  Provinces  Munici 

palities). 

[Rep.,  U.P.  ACT  I  OF  1900.] 

See  UP.  ACT  I  OF  1900. 

(1) — S.  46 — Recovery  of  arrears  of  tax  by 
distress  and  sale  of  moveable  property  belonging 
to  defaulter— Duty  of  Magistrate. — S.46  provides 
for  the  distress  and  sale  of  moveable  property 
of  the  defaulter  for  the  purpose  of  realising 
arrears  of  tax  by  an  application  to  a  Magistrate 
having  jurisdiction  within  the  Municipality. 
The  duty  imposed  by  that  section  is  purely 
ministerial  and  provides  the  means  whereby  the 
recovery  of  taxes  could  be  enforced  by  a  legal 
authority.  He  has  no  power  to  judicially  hear 
and  determine  the  question  whether  any 
such  arrears  are  due  at  all.  W.  J.  ELLIS  v. 
Municipal  Board  of  Mussoorie,  22  A. 
111  =  A.W.N.  1899,202.  [R.,  llCr.  L  J.  87  = 
4  Ind.  Cas.  951  =  109  P.L.R.  1909  =  2  P.  R. 
1910,  Cr.  =  23  P.W.R.  1909;  D.,  130  P.L  R. 
1903.] 

(2)— S.  55 — Rules — Order  for  demolition  of 
wall— Crivi.  Pro.  Code,  Act  V  of  1898,  s.  517.— 
An  order  for  demolition  of  a  wall  on  a  conviction 
for  building  in  contravention  of  Municipal 
rules,  is  ultra  vires,  and  s.  517  of  the  Crim.  Pro. 
Code  has  no  application  to  a  case  of  the  iiind. 
Queen-Empress  v.  Nanhu,  A.W.N.  1900, 
81. 

(3) — S.  55 — Bye-laws  of  Municipality,  vali- 
dity of— Presumption. — The  presumption  is 
that  the  bye-laws  of  a  Municipality  have  been 
passed  according  to  the  regular  and  lawful 
procedure,  and  that  the  common  course  of 
business  has  been  followed  in  that  proce3are. 
It  is  for  the  person  raising  the  objection  to  give 
some  evidence  to  show  that  it  would  not  be 
safe  to  make  such  a  presumption.  It  is  no  part 
of  the  duty  of  a  Court  exercising  appellate  or 
revisional  jurisdiction,  to  lake,  of  its  own 
motion,    the   question   whether    the    bye-laws 

•  These  local  Acts  were  passed  by  the 
Imperial  Legislature. 
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Act  XV  of   1883   (United   Provinceb  Munici- 
palities)— continued, 

have  been  properly  and  legally  framed.  QUEEN- 
Empress  v.  RAM  Chandar,  19  A.  493  =  A.W. 
N.  1897,  133.    (20  B.  782,  R.)     [R.,  7  O.C.  51.] 

(4) — S.  55 — Rules — Power  to  interfere  with 
internal  alterations  of  house — A  Municipality 
having  given  permission  to  raise  the  roof  of  a 
kitchen,  has  no  power  to  prevent  the  owner  of 
the  house  from  converting  part  of  the  building 
covered  by  the  roof  into  living  rooms.  POWELD 
V.  Municipal  Board  of  Mussoorie,  22  A. 
123,  F.  B.  =  A.WN.  1900.41. 

(5) — S  55 — Rules— Order  for  demolition  of 
building.— Oo  a  conviction  for  building  in  con- 
travention of  the  rules  framed  under  Act  XV 
of  1883,  the  Court  has  no  power  to  order  the 
demolition  of  the  building  so  erected  or  to 
impose  a  recurring  fine  in  default  of  compli- 
ance with  such  order.  C.  H.  A.  TWIDALE  v. 
Municipal  Board  of  Mussoorie,  A.W.N. 
1900,  8.     [R.,  A.W.N.  1900,  81.] 

(6) — S.  55 — Rules — Continuing  breach. — The 
maintenance  of  a  chabutra.  which  has  been 
directed  to  be  removed  under  s.  42  of  the  Rules 
framed  under  8.  55  of  Act  XV  of  1883,  is  not  a 
"  continuing  breach "  within  the  meaning  of 
para.  2  of  s.  55  of  the  Act  which  could  be 
punished  as  such.  QueeN-EmpreSS  v.  SaLIG 
PRASAD,  A.W  N.  1895,  226. 

(7)— S.  55  (21— See  U.P.  ACT  XV  OF  1873. 
e.  22,    A.W.N.  1901,  1. 

(8)— S.  55  (c)—See  MUNICIPALITY,  A.W.N. 
1897.  65. 

(9) — S.  69 — Poiuer  of  Municipal  Board  in 
delegate  generally  the  authority  to  institute  prose- 
cutions.—^. 69  of  Act  XV  of  1883  authorises 
the  conferring  of  a  general  authority  upon  a 
person  by  a  Municipal  Board  to  make  com- 
plaints in  respect  of  Municipal  offences  ;  such 
an  authority  need  not  be  specifically  given  for 
each  and  every  particular  offence  for  which  a 
complaint  is  to  be  made.  Such  general  author- 
ity will  include  not  merely  the  formal  or 
mechanical  act  of  putting  a  complaint  before 
the  Magistrate,  but,  also,  the  power  to  deter- 
mine whether  there  should  be  a  complaint  at 
all.  [R.,  26  A.  482.]  S.  69  of  the  Act  confers 
upon  Municipal  Boards  in  N.W  P.  and  Oudh 
the  power  to  delegate  generally  their  authority 
to  make  complaints  in  respect  of  Municipal 
offences.  This  delegation  includes  the  author- 
ity to  do  the  formal  acts  of  presenting  a 
complaint  to  the  Court,  and  also  the  exercise  of 
discretion  as  to  whether  in  any  given  case  a 
complaint  shall  or  shall  not  be  made.  QUEEN- 
Emprbss  v.  M.  J.  Powell,  A.W.N.  1900, 18 
=  22  A.  123. 

(10) — Ss.  69,  71 — Position  of  a  District  Magis- 
trate—Rules  framed  under  s  12  of  Act  Yl  of 
1868  — Act  XV  of  1873. —The  position  of  the 
Magistrate  of  the  District,  in  connection  with 
the  terms  of  the  s.  69,  is  neither  better  nor  worse 
than  that  of  any  other  member  of   the  Board 
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8. — United  Provinces  /I c/s— continued. 

ActXV  of  1833   (United  Provinces  Munici 
palities) — concluded, 

and  unless  he  has  been  duly  authorised  by  the 
Board  as  a  Board,  he  has  no  more  "  locus  j 
standi  "  to  cause  a  prosecution  to  be  instituted 
personally  than  any  other  individual  member. 
Rule  6  of  the  Rules  framed  under  s.  12  of 
Act  VI  of  1868  runs  as  follows:  — "  Any  parson 
evading  or  abetting  the  evasion  of  the  Octroi  ' 
duties  imposed  in  the  schedule,  shall  be  deemed 
to  have  committed  an  infringement  of  a  bye- 
law,"  Assuming  that  the  rule  to  have  been 
legally  made  under  that  section,  which  is  far 
frcm  clear,  and  that  it  was  saved  by  Act  XV 
of  1873,  it  would,  as  declared  in  3.  71  of  Act 
XV  of  1883,  continue  in  force  until  repealed  by 
new  rules  made  under  such  last  mentioned  Act, 
and  be  deemed  to  have  been  made  under  that 
Act.  Its  operation  is,  therefore,  subject  to  the 
provisions  of  Act  XV  of  1883,  and  among  them, 
to  that  contained  in  s.  69,  which  makes  it  a 
condition  precedent  to  the  institution  of  a 
prosecution,  that  there  should  be  a  complaint 
of  the  Municipal  Board  or  by  some  person 
authorised  by  the  Board  in  that  behalf. 
Queen-Empress  v.  Yusuf  Khan,  8  A. 
677  =  A.W.N.  1886,  267. 

(11,  12)— S.  71— See  No.  10,  supra. 

(13)~8.  l&l—See  PenadCODE,  ss.  425,  426, 
29  A.  665  =  A.W.N.  1907,  170  =  6  Cr.  L.J    13. 

Act  I  of  1891  (United  Provinces  Water- Works). 

[Amended,  U.  P.  Act  II  op  1895.    Rep. 

IN  PT.  and  amended,  U.  P.  ACT  I  OF  1901. 
SS.  2-A,  11,  21,  35-B.  (1)  AM.,  U.  P.  ACT  I  OF 
1908.] 

(1) — Punishment  under — V/hether  bars  con- 
viction under  I. P.O.— See  PENAL  CODE, 
SS.  406,  408.  11  A.L.J.  369=14  Cr.  L.J.  415 
=  35  A.  361  =  20  Ind.  Gas.  239. 

(2)— Ss.  34,  40,  il— Unoccupied  house — Pay- 
ment of  water-rnte,  no  evasion  of. — When  a 
person  omits  to  give  notice  of  re-occupation  of 
a  house  previously  reported  to  be  vacant,  but 
pays  water-rate  for  the  period  during  which  the 
house  remained  unoccupied,  he  is  not  guilty  of 
an  ofience  under  s.  41  of  the  Water- Works  Act 
(I  of  1891'.  8.  41  refers  to  a  house,  which  has 
been  exempt  from  liability  to  the  payment  of 
water-rate,  and  the  penalty  imposed  by  it  is 
not  incurred,  where  the  rate  has  been  paid  and 
there  has  been  no  evasion  of  payment.  The 
object  of  the  section  is  to  ensure  payment  of 
water-rate,  by  reason  of  non-occupation  for 
three  months.  EMPEROR  v.  SUMAR  CHAND. 
4ALJ.  235  =  A.W  N.  1907,  92  =  29  A.  375  =  5 
Cr.  L  J.  283. 

(3)— S.  40— See  No.  2,  swpra- 

(4)— S,  41— See  No.  2,  supra. 

(5) — S.  46  (a) — Supply  of  water  for  domestic 
purposes — Repairing  a  house  not  a  domestic 
purpose— Construction  of  statutes. — The  Munici- 
pal water  used  for  repairs  of  a  house  is  not  used 
for  "  domestic  purposes.  "     A   provision   in   an 


8.  — United  Provinces  Acts — continued. 

Act    I    of    1891    (United    Provinces   Water- 
Works) — concluded. 

enactmant  imposing  penalty  must  be  construed 
strictly.  S.  46  (a)  of  Water  Works  Act  does 
not  impose  any  penalty  on  the  person  on  whose 
behalf,  but  without  whose  knowledge  and  sanc- 
tion, the  Municipal  water  is  used  for  the  repair 
of  a  house.  SAT  NarAIN  PRASAD  v,  KlNG- 
EmperOR.  12  A.L.J.  288  =  15  Cr.  L.J,  291  =  23 
Ind.  Cas.  499. 

Act  I  of  1892  (U.  P.  Lodging  Hoase). 

(1) — S.  5  (2) — Uouses'used  by  pragwal  for  ac- 
commodating pilgrims — License. — Where  it  was 
found  that  the  accused,  a  pragival,  kept  certain 
houses  where  he  lodged  pilgrims  and  received 
presents  from  them,  though  no  part  of  the 
presents  was  expressly  given  as  consideration 
for  the  accommodation  aSorded  to  them  by  the 
accused,  held,  that  he  was  bound  to  take  out  a 
license  under  N.  W.  P.  Act  I  of  1692,  as  a  portion 
of  the  value  of  those  presents  should  be  ascribed 
to  the  accommodation  which  was  given  and 
received.  QueEN-EMPRESS  v.  BehARI  LAL, 
20  A.  534=  A.W.N.  1898,  142. 

Act  III  of  1892  (Village  Courts). 

[AMENDED.  U.  P.  ACT  II  OF  1894.] 

S.    73— See    SANCTION     TO     PROSECUTE — 

Conditions  requisite  for  grant  of 
SANCTION,  etc.,  6  A.L.J.  796  =  6  M.L.T,  98. 

Act  I  of  1895  (Municipalities,  amending  Acts 
XV  of  1873  and  XV  of  1883). 

[Rep.,  U.  p.  Act  I  of  1900.  ] 

(1) — Offence  under  special  Act.  — Where  the 
ofience  ch4,rged  is  one  under  a  special  Act,  the 
guilt  of  the  accused  should  be  strictly   proved. 

ABDUL  Ghani  v.  King  Emperor,  2  A.L  J. 
411  =  2  Cr.  L.J.  352. 

Act  I  of  1900  (U,  P.  Municipalities  Act,  1900). 

[Rep.  in  pt.  and  am.,  U.P  Act  V  op  I90i , 

S,  128  (c)  REP.,  act  I  OF  1904,  PROM  DATE 
NOTIFIED  UNDER  S-  11,  THEREOF,  SS.  36, 
42,  70,  104,  123  (i),  130  162,  163,  193  (3)  AM  , 
S.  157-A  IN.,  U.  P.  ACT  I  OF  1907.] 

(1) — Punitive  enactment,  construction  of. — A 
punitive  enactment  must  always  be  strictly 
construed.  PataNDiN  v,  KING-EMPEROR, 
2  A.L.J,  26  =  A.W.N.  1905,  19  =  2  Cr.L.J.  19. 

(2)— Right  of  accused  to  challenge  validity  of 
order  under  s.  88 — Notice — Retrial. — An  accused 
person  is  not  prohibited  from  challenging  the 
validity  of  a  notice  issued  under  s.  88  of  the  Act,, 
where  the  Board's  order  is  wholly  ultra  vires. 
Chhote  v.  Municipal  Board  of  Lucknow, 
9  0  C.  29  =  3  Cr.L  J.  205.  [F.,  15  Cr.  L.J.  377 
=  23  Ind.  Cas.  745  =  12  A.L.J.  254  =  36  A.  185.] 

(3)— S.  3  i'i)— Street—  Definition. -A.  lane 
which  though  at  one  time  private  property,  had 
been  for  upwards  of  thirty  years  used  by  the 
public  generally  and  had  been  lighted,  drained 
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Act  I  of  1900  (U.  P.  Municipalities  Act,  190G) 

— continued. 

and  swept  by  the  Municipality,  is  a  street  with- 
in the  meaning  of  s.  3  of  Act  I  of  1900  and  is  not 
the  less  a  street,  because  it  happened  to  be  a 
otd-de  sac.  MUNICIPAL  Board  op  Buland- 
SHAR  V.  Dakhan  Lal,  A.W.N.  1908,  13  =  5 
A.L.J.  45. 

(4) — S.  3  (9)  "erect"  or  "re-erect,"  meaning  of 
— Covered  balcony, — CI.  9  of  s.  3  of  the  Munici- 
palities Act  is  not  exhaustive,  but  it  may  fairly 
be  taken  as  a  guide  to  the  nature  of  acts  which 
fall  within  the  words  "  erect  '•  or  "  re-erect  "  a 
building.  The  construction  of  covered  balcony 
on  the  spot  where  some  kind  of  balcony  at  first 
existed  does  not  amount  to  a  material  alteration 
or  enlargement  of  any  building.  8HIAM  LAL 
V.  KiNG-EMPEROR,  9  A.L.J.  691  =  14  Ind. 
Gas.  602  =  13  Cf.  L.J.  250. 

(5)  —  Ss.  3,  87 — Rides  forbidding  'erection  or 
re-erection  of  any  building'  witliout  sanction, 
scope  of — Bye-laws,  interpi-etation  of. — An 
occupier  of  a  house  in  the  Civil  Station  of 
Allahabad,  who  got  inclosed,  by  means  of 
kanauts,  or  canvas  screens,  a  small  piece  of 
ground  adjoining  his  house,  without  obtaining 
permission  to  do  so  from  the  Municipal  Board, 
was  charged  and  convicted  of  an  ofience  under 
a  rule  made  by  the  Municipal  Board,  with  re- 
ference to  s.  87  of  the  Act,  which  required  that 
its  previous  sanction  must  be  obtained  to  the 
erection  or  re-erection  of  any  building  in  the 
Civil  Station.  Held,  on  revision,  reversing 
the  above  conviction,  the  mere  inclosing  of  a 
space  by  canvas  screens  cannot  be  considered 
as  'erecting  or  re-erecting  any  building  '  which 
words  necessarily  convey  with  them  an  idea  of 
permanence  with  utility.  If  such  a  mere  in- 
closing as  the  above  is  an  ofience,  the  person 
inclosing  would  have,  every  time  he  puts  up  a 
shelter  (e.g.,  for  his  pankha  cooly  or  gardener), 
to  go  through  the  difficulty  of  applying  to  the 
Municipal  Board  and  awaiting  their  sanction 
or  refusal  for  a  long  time  before  he  could  ven- 
ture to  make  the  enclosure  in  time.  If  the 
legislature  intended  to  restrict  the  rights  of 
Municipal  citizens  to  such  an  extent,  its 
intention  should  have  been  plainly  manifested 
and  put  beyond  reasonable  doubt.  It  cannot, 
therefore,  be  that  the  said  s  87  has  been  in- 
tended to  bring  temporary  enclosure  of  the 
above  description  within  its  purview  and  that 
of  the  rules  framed  under  it.  The  recognised 
rule  of  interpretation  in  the  case  of  such  bye- 
laws  is  that  any  words  contained  in  it  should, 
as  far  as  possible,  be  so  interpreted  as  not  to 
militate  against  and  curtail  the  general  rights 
of  the  subject  as  regards  property.  KAMTA 
Nath  v.  Municipal  board  of  Allahabad, 
28  A.  199  =  2  A.L.J.  676  =  A.W.N.  1905,  252  = 
2  Cr.  L.J.  793. 

(6)— Ss.  55  (c),  163 — Acts  on  private  drain 
net  punishable,  construction  of  Act, — The 
Municipalities  Act  is  a  local  Act  of  a  highly 
technical  nature  and  one  which  touches  the 
private  rights  of  individuals.     It  has,  therefore, 
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to  be  most  carefully  construed,  and  if  the 
intention  of  the  framers  of  the  Act  was  to 
include  an  act  done  upon  private  property, 
which  might  result  in  some  obstruction  of 
public  property  at  some  distance  from  the  place 
where  the  physical  obstruction  took  place,  it 
should  have  been  provided  for  in  a  more  parti- 
cular language  than  has  been  done  in  s.  168. 
Where,  therefore,  certain  persons  were  convict- 
ed of  having,  without  permission  from  the 
Municipality,  obstructed  a  drain  found  to  be 
their  private  property,  held,  that  the  conviction 
was  bad.  DASSU  v.  KinG-EMPEROR,  6  A.L.J. 
544  =  2  Ind.  Cas.  408. 

(7)— S.  69  (2)— Offence  under  Special  Act- 
Evidence  for  the  prosecution  meagre, — Where  a 
person  is  accused  of  an  ofience  under  a  Special 
Act,  the  guilt  of  the  accused  ought  to  be  dis- 
tinctly proved.  The  Court  should  base  its  con- 
viction not  on  the  weakness  of  the  defence,  but 
on  the  strength  of  the  prosecution.  ABDUL 
Ghani  v.  KING-Emperor,  2  A, L.J,  411  =  2 
Cr.L  J.352. 

(8)— Ss.  28  and  87  (3)— Application  for  per- 
mission to  build — hnvlied  permission — Power  to 
erect  necessary  scaffoliing. — Where  application 
for  permission  to  build  has  been  made  to  a 
Municipal  Board,  and  the  period  mentioned 
in  s.  87  (3)  of  the  Municipalities  Act,  1900,  has 
expired,  the  applicant  is  in  the  same  position 
as  if  the  erection  of  the  building  specified  in  his 
application  had  been  formally  sanctioned  by  the 
Board.  A  sanction,  express  or  implied,  to  the 
erection  of  a  specified  building,  necessarily 
carries  with  it  a  right  to  put  up  such  ordinary 
scafiolding  as  would  be  neces-sary  under  ordinary 
circumstances  for  the  execution  of  the  work. 
Emperor  v.  Gokul.  A.W.N.  1907,  251  =  7 
Cr.L. J.  233  =  29  A.  737. 

(9)— S.  87  (1)— "Public  place  "  defined.— The 
term  "  public  place  "  as  used  in  s.  87  (1)  of  Act 
I  of  1900,  means  a  public  place  to  which  the 
public  have  a  right  of  access  by  permission, 
usage  or  otherwise,  not  merely  a  place  which 
any  member  of  the  public  is  physically  able  to 
walk  upon,  or  any  place  which  lies  open  to 
public  view,  Bhairon  Nath  v.  MUNICIPAL 
BOARD  OF  Benares,  A.W.N.  1901,  56. 

(10)— S.  87— See  Nos.  5  and  8,  supra. 

(11) — Ss.  87,  88  and  lil-Disobedience  of  notice, 
under  one  section — Prosecution  under  another — 
Legality  of  notice  to  make  construction — Con- 
struction after  15  days— Effect  of. — Where  a 
notice  is  issued  by  the  Board  under  s.  83  but 
not  under  s.  87,  there  can  be  no  prosecution 
under  s  87.  Where  a  person  applies  ta  the 
Board  for  permission  to  build,  and  on  notice 
not  being  taken  of  that  application,  he  sends  a 
written  reminder  to  the  Board  and  after  15 
days  of  the  receipt  by  the  Board  of  that  remin- 
der makes  the  construction  complained  of,  held 
that  the  Board  should  be  taken  to  have  sano- 
tioned  the  construction  and  there  can  be  no 
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prosecution  of  the  applicant  under  s-  87  (5). 
Ram  Nath  v.  Municipal  Board  of  Mut- 
TRA,  12  A  L.J.  740. 

(1-2)— Ss.  m ,li2—0rderunder s.Q-2— Appeal. 
— No  prohibition,  notice,  or  order  under  s.  87 
of  Act  I  of  1900,  is  liable  to  be  called  in  question 
otherwise  than  by  an  appeal  under  a.  152. 
Emperor  v.  Shadi,  26  A.  386  =  A.W.N.  1904, 
57. 

(13) — Ss.  87  and  132  -Blccking  up  archways 
of  verandah  abutting  on  public  street. — A  person 
converted  an  open  verandah  abutting  on  a  pub- 
lic street  into  rooms  by  filling  up  the  arches 
with  bricks  ;  held  that  this  was  clearly  re-erect- 
ing his  building  and  that,  as  he  did  not  obtain 
the  sanction  of  the  Municipal  Board  to  such 
re-erection,  he  committed  a  breach  of  s.  87,  and 
was  liable  to  punishment  under  s.  132,  but  not 
to  the  extreme  penalty  provided  by  the  section. 
Emperor  v.  Jagarnatb  Prasad.  A.W.N. 
1904,  233. 

(11)— Ss.  87  (1)  [a)  and  1^2— '' Abutting  on  a 
"public  street."  meaning  o/.  — The  words  abut- 
ting on  or  adjoining  a  public  street  "  as  used  in 
s,  87  0)  (a),  N.W.P.  and  Oudh  Municipalities 
Aot,  1900,  could  not  be  construed  as  applicable 
to  an  erection  which  was  distant  at  its  nearest 
point  some  20  or  '^o  feet  away  from  a  public 
street.  KING-EmpEROR  v.  MakuND  LAL, 
A.W.N.  1901,  203. 

(15)— Ss.  87  and  137— Addition  of  masonry 
edging  to  a  kutcha  chabootra  —  Material 
alteration.— The  addition  of  a  masonry  edging 
to  an  already  existing  kutcha  chabootra  whicia 
causes  no  change  in  its  shape  or  situation  is  not 
material  alienation  of  the  chabootra,  and  no 
previous  sanction  of  the  Municipal  Board 
necessary  for  such  alteration.  Held  also  that 
no  one  can  be  convicted  of  a  poss'ble  offence 
which  he  might  perhaps  commit  in  future  in 
regard  to  the  Manioipil  Bye-Laws.  RaDH A 
Ballabhv.  King-Empbror.  12  i.L.J  227  = 
15  Cr.  L.J.  240  =  23  Ind,  Gas.  192. 

(16)— Ss.  87  (1)  (a)  and  lil— Digging  a  grain- 
pit — No  permission —  Siec'ion  or  re-erection. — 
Digging  of  a  gtain-pit  does  not  amount  to 
erection  or  re-erection  of  a  building  within  the 
meaning  of  s.  87  (I)  (a)  of  the  Manioipalities 
Act,  and  a  person  digging  such  a  pit  without 
the  previous  permission  of  the  Municipal  Board 
cannot  be  convicted  of  an  ofience  under  s.  147 
of  that  Act.  Har  Saran  Das  v.  KINGEm- 
peror.  11  A.L.J.  688  =  20  Ind.  Gas.  611  =  14 
Cr.  L  J.  451. 

(17)— S3.  87  (5),  149,  I5i— Legality  of  notice 
and  validity  of  conviction  under  s.  149 — S.  152, 
application  of. -~S>.  87  of  the  Municipalities  Act, 
1900,  was  not  intended  to  empower  a  Board  to 
require  a  man  to  pull  down  his  house,  though 
it  had  been  standing  there  before  the  passing 
of  the  Act.  If  the  Board  have  no  power  to 
issue  a  notice  under  s.  87  (5),  it  cannot  be  con- 
sidered to  be  a  notice  under  that  section  and  the 
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provisions  of  s.  152  do  not  apply.  When  the 
Board  issued  such  a  notice  and  it  was  not  com- 
plied with  a  prosecution  could  not  be  enter- 
tained. Ram  Dyal  v.  King-Emperor,  7  A, 
L  J.  1075  =  8  Ind.  Caa.  569. 

(18)— S.  68— Street—  D'^finition  —Authority 
to  order  removal  of  building, — The  fact  that 
the  place  on  which  the  walls  in  question  were 
erected,  was  a  public  way  in  1881,  does  not 
establish  that  the  place  is  a  street  in  1906,  as 
defined  in  Act  I  of  1900.  Where  the  walls  were 
erected  with  the  express  permission  of  the 
Municipal  Board  in  1881  and  were  used  by  the 
owner  exclusive  for  25  years,  on  a  finding  that 
the  walls  did  not  overhang  or  project  into  a 
street,  held  that  the  Manicipal  Board  were  not 
justified  in  ordering  a  removal  of  the  walls 
under  s.  88  of  the  Act.  ALOPI  DiN  v.  THE 
MUNICIPAL  BOARD,  A.W.N.  1907,  2  =  4  A.L. 
J.  8.  [fl.,  33  A.  147  =  7  A.L.J.  1075  =  8  Ind. 
Gas.  569.] 

(19)— S.  88  -See  No.  11,  supra. 

(20)— Ss.  88,  91  and  1^1— Re-building  without 
sanction  of  the  Board  of  a  screening  wall  of  a 
privy  which  had  fallen  down — Notice  under 
s.  91  bad — Re-building  without  sanctiofi  of  a 
balcony  overhanging  road  —  Powers  of  the 
Board  to  get  it  demolished  under  s.  88  unlimited 
— Proviso  to  s.  88 — Right  to  compensation  — 
Suit  to  be  filed  in  case  of  refusal  to  pay. — 
A  Municipal  Board  is  not  competent  to  issue 
notice,  under  s.  91  of  the  Municipalities  Act, 
to  demolish  the  upper  portion  of  a  screening 
wall  of  a  privy  which  had  fallen  down  and  had 
been  re-built  without  the  sanction  of  the  Board, 
and  where  such  a  notice  was  given  and  dis- 
regarded, the  accused  could  not  be  convicted 
under  s.  147  of  the  Municipalities  Aot.  Where 
a  balcony  overhanging  a  public  road  fell  into 
disrepair  and  was  re-constructed  without  the 
sanction  of  the  Board  and  a  notice  was  given 
by  the  Board  under  s.  83  to  remove  that 
balcnny,  held  that  the  powers  of  the  Board  in 
giving  notice  under  that  section  were  not  limit- 
ed to  cases  in  which' the  structure  was  danger- 
ous to  the  public  or  was  insanitary  or  to  cases 
of  a  similar  nature,  that  it  was  not  necessary 
for  the  Board  to  mention  in  the  notice  the 
amount  of  compensation  or  its  willingness  tc 
pay  the  same,  and  a  settlement  of  the  question 
of  compensation  was  not  a  condition  precedent 
to  the  giving  of  notice  under  s.  88,  and  if  the 
notice  was  disregarded  the  conviction  under 
s.  147  was  a  good  one.  The  proviso  to  s.  88  only 
gave  a  right  to  the  owner  of  the  house  to  get 
compensation  which,  if  the  Board  refused  to 
pay,  could  be  sued  for.  NANNA  MAL  v,  MUNICI- 
PAL BOARD,  HATHRAS,  11  A  L  J.  486  =  33  A. 
375  =  20  Ind.  Gas.  403  =  13  Gr.  L.  J.  421. 

(21)— Ss.  88  and  U7—"  Public  place,"  con- 
structionof — Condition  to  be  legally  enforceable 
for  a  conviction  for  an  omission  under  s.  147.^ 
The   term  "  Public   place  "  means  a  plaoe    to 
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which  the  public  have  a  right  of  access  by  per- 
mission, mortgage  or  otherwise,  not  merely  a 
place  which  any  member  of  the  public  is  physi- 
cally able  to  walk  upon,  or  any  place  which  has 
been  open  to  public  view.  In  order  to  convict 
and  sentence  a  person  under  s.  147  for  an 
omission  to  comply  with  a  condition  subject  to 
which  permission  was  given  to  him  by  the 
Board,  it  must  be  shown  that  the  permission 
was  required  by  law  or  the  condition  was  one 
which  could  be  legally  enforced.  BhairoN 
Nath  V  Municipal  board  of  Benares, 
A.W.N.  1901,  56.     (17  A.  616,  R) 

(22)— Ss.  88,  147  and  152- Removal  of  build- 
ing—Right  of  accused  to  challenge  validity  of 
order  under  s.  88— Notice — Re-tiial — Held,  that, 
by  s.  152  of  the  Act  an  accused  person  is  not 
prohibited  from  challenging  the  validity  of  a 
notice  issued  under  s.  88  of  the  Act,  where  the 
Board's  order  is  wholly  ultra  vires.  ChhOTE 
V.  Municipal  Board  of  Lucknow,  9  O.C. 
29  =  3  Cr.  L.J.  205.  [F.,  15  Cr.  L  J.  377  =  23 
Ind.  Cas.  745  =  12  A.L  J.  254  =  36  A.  185.] 

(23)— Ss.  90,  91— See  MUNICIPALITY,  A.W. 
N.  1905,  79. 

(23-a)— 8.  91— See  Nos.  20  and  23,  sicpra. 

(24)— S.  128  (b)  a)--Place  of  public  enter- 
tainment and  resort,  meaning  of — Street  and 
patri  adjoining  the  street,  not  a  place  of  public 
entertainment  and  resnrt —Right  to  sell  food 
articles  without  permission  of  the  Municipality 
— Right  to  frame  rules — Poivers  of  Municipality 
— Interpretation  of  statutes — Enactment  en- 
croaching upon  suhjecVs  right. — A  Municipality 
has  no  power  to  make  rules  under  s.  128  (6)  (1) 
of  the  Municipalities  Act,  charging  fees  for 
licenses  to  hawk  for  sale  articles  of  food  on  a 
public  street  and  the  patri  adjoining  thereto. 
The  words  '  place  of  public  entertainment  and 
resort'  in  s.  128  (b)  cannot  be  read  distributively, 
and  they  do  not  include  a  street  or  a  patri 
adjoining  a  street.  In  construing  an  Act  en- 
croaching on  the  rights  of  subjects,  the  Courts 
have  a  right  to  expect  that  the  Legislature  will 
manifest  its  intention  plainly,  if  not  in  express 
words,  at  least  by  clear  implication  and  beyond 
reasonable  doubt-  Imami  v.  EMPEROR,  13 
Cr.L.J.  683  =  16  Ind  Cas.  333  =  10  A.L  J.  426 
=  35  A.  24. 

(25)— S.  128,  els.  (h),  {i)— Municipal  Rules— 
"  Dandidar,"  meaning  of  seller. — A  dandidar, 
who  only  weighs  things  brought  to  a  market 
to  be  sold,  is  not  a  seller  of  these  things.  JaB- 
bar  Singh  v.  Emperor,  13  Cr.  L  J.  797  =  17 
Ind.  Cas.  541. 

(26)— Ss.  128  (c),  132-  Bye-laws  framed 
under  the  Act — Their  reasonableness. — All  bye- 
laws  and  rules  of  the  same  nature  have  to  be 
very  carefully  construed,  and  the  invariable 
rule  of  law  is  that  they  are  to  be  construed  in 
favour  of  the  subject.  The  rule  of  law  prevail- 
ing   in    England,    that    a   bye-law    may     be 
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examined  in  order  to  discover  whether  it  is 
reasonable  in  itself,  is  a  very  sound  rule,  and 
is  also  applicable  to  bye-laws  framed  in  the 
exercise  of  their  statutory  powers  by  Municipal 
Boards  in  India-  Held,  that  a  bye-law  framed 
under  s.  128  (c)  of  N-W.P.  and  Oudh  Munici- 
palities Act  (I  of  1900),  prohibitiug  servants, 
except  those  in  attendance  upon  iheir  master, 
from  using  a  particular  road,  is  not  a  reasonable 
bye-liw  and  should  not  be  given  effect  to. 
Emperor  v.  Balkishan.  24  A  439  =  A  W.N. 
1902.  117. 

(27) -Ss  128  (c),  Vii-Bye-la7u  held  to  be 
jinreasonable  and  iis  enforcement  refused.  — The 
English  law  as  to  the  necessity  of  bye-laws 
being  reasonable  is  applicable  to  bye-laws 
framed  in  the  exercise  of  their  statutorv  powers 
by  Municipal  Boards  in  India.  The  Municipal 
Board  of  Naini  Tal  passed  a  bye-law  under  the 
powers  conferred  upon  it  by  a.  128  (c)  of  U.P. 
Act  I  of  1900  to  the  following  effect  :— "  No 
coolie,  whether  bearing  loads  or  not,  no  servant, 
except  in  attendance  on  his  master,  and  no 
prostitute  shall  use  the  upper  North  Mail  (one 
of  two  parallel  roads  running  along  the  north 
side  of  the  Naini  Tal  lake)  at  any  time."  Held 
that,  as  regards  the  word  "  no  servant,  except 
in  attendance  on  his  master," — this  was  under 
the  circumstances  an  unreasonable  bye-law, 
and  the  Court  declined  to  give  effect  to  it. 
Emperor  v.  Bal  Kishen,  A  W.N.  1902, 117 
=  24  A.  439. 

(28)— S.  132— See  Nos.  12,  13,  14,  26  and  27, 
supra. 

(29)— Ss.  132  and  HI— Conviction  for  failure 
to  remove  certain  building — Sentence  of  daily 
fine  on  second  conviction  for  failure  to  remove  the 
structure — Prospective  fine— Rule  (2)  of  ss.  128 
and  132.— fleid,  that  the  imposition  of  a  pro- 
spective tioe  is  illegal.  Held,  jurther.  that  the 
words  "  first  conviction  "  in  ss.  132  and  147  of 
the  N.W.P-  and  Oudh  Municipalities  Act  make 
it  clear  that  the  Legislature  contemplated  a  con- 
viction for  an  original  offence  or  disobedience  of 
a  lawful  order  and  subsequent  convictions  for  a 
continuation  of,  or  persistence  in,  an  original 
offence  or  disobedience.  Mahadeo  PrashaD 
V.  Municipal  Board,  Lucknow,  HOC  122 
=  7  Cr.L.J.  454. 

(30) — Ss.  133,  168  —Resolution  of  Municipality 
neither  published  nor  sanctioned  as  required  by 
s.  133 — Breach  of  sujh  resolution,  whether 
punishable. — The  accused  dug  a  certain  grain 
pit  on  his  own  land  in  contravention  of  resolu- 
tion passed  by  the  Municipal  Board  of  Ghazia- 
bad.  The  resolution  had  neithrr  been  publish- 
ed nor  sanctioned  as  required  by  s.  133  of  the 
Act :  Held,  that  the  accused  could  not  be  con- 
victed for  the  broach  of  such  a  resolufion.  Har 
Saran  Das  v.  Emperor,  14  Cr.L  J  576  =  21 
Ind.  Cas.  176. 

(31)~S.  147— Fine  in  advance  for  a  continu- 
ing breach,  validity  of.— The  order  for  payment 
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of  so  much  fine  per  day  as  long  as  a  building, 
not  built  in  accordance  with  the  plan  submit- 
ted to  the  Municipality,  continues  to  stand, 
passed  in  advance,  whilst  sentencing  the 
oSender  in  respect  of  the  original  breach,  is  not 
a  valid  order  There  must  be  proof  of  a  con- 
tinuing nuisance  before  the  jurisdiction  of  the 
Magistrate  to  make  such  an  order  arises. 
Emperor  V.  Wazir  ahmad,  2i  A,  309  =  A, 
W.N.  1902,  70.  (27  C.  565,  F.)  {B.,  7  Cr.  L- 
J,  454  =  110.0.  122.] 

(32) — S.  147 — Building  erected  without  sanc- 
tion— Second  prosecution. — One  BD.  built  a 
wall  without  the  permission  of  the  Municipality 
where  the  house  was  situate,  B.D.  was,  there- 
fore, prosecuted  under  s.  87  of  the  Act  and 
convicted.  He  was  sentenced  to  pay  a  fine  of 
Rs.  20,  but  the  Magistrate  trying  the  case  did 
not  impose  a  recurring  fine.  During  the  pend- 
ency of  these  proceedings,  the  house  was  trans- 
ferred by  B.D.,  to  a  minor,  of  whom  S.D.,  the 
applicant,  was  the  guardian.  After  a  termina- 
tion of  the  above  proceeding?,  the  Municipal 
Board  again  lodged  a  fresh  notice  and  ordered 
the  applicant  to  pull  down  the  wall.  On  a  dis- 
obedience to  the  notice,  the  guardian  was  pro- 
secuted and  convicted.  Beld  that,  in  face  of 
the  previous  conviction,  no  subsequent  convic- 
tion of  the  applicant  was  permissible.  The 
maxim  of  "  nemo  debet  bis  vexart  "  was  applied. 
Sridhar  V,  King-Emperor,  8  O.C.2i9  =  2 
Cp.L.J.  511.  [R.,  7  Cr.  L.J.  454  =  11  O.C.  122.] 

(33) — S.  147 — Prosecution  under — Decision  of 
Civil  Court  in  favour  of  the  accused.  — In  ac- 
cordance with  a  decree  of  the  Civil  Court  passed 
in  favour  of  B  against  the  Municip-il  Board  of 
Etawah,  B  erected  certain  buildings.  The 
Board  obiected  and  the  Civil  Court  ordered 
demolition  of  some  of  the  buildings  and  allow- 
ed others  to  remain.  During  the  pendency  of 
the  proceedings  in  the  Civil  Court,  the  Board 
instituted  proceedings  against  B  in  the  Crimi- 
nal Court.  Held  that  it  was  not  open  to  the 
Board  to  prosecute  B  in  respect  of  the  buildings 
pending  the  decision  of  the  Civil  Court,  and  to 
continue  the  prosecution  after  its  decision. 
The  provisions  of  the  Municipalities  Act  were 
not  intended  to  enable  Municipal  authorities  to 
override  the  decision  of  a  Civil  Court  where 
that  Court  had  jurisdiction.  BALDEO  PRASAD 
v.  King-Emperor,  7  A  L.J.  735  =  7  Ind.  Gas. 
288  =  11  Cr.L, J.  M5  =  32  A.  620. 

(34) — S.  147 — M^inieiijalities  Act— Powers  of 
Municipal  Board  to  require  a  person  to  vacate  a 
sJiop. — The  Municipal  Board  has  no  power  to 
require  a  person  to  give  up  his  shop  situate  on 
land,  not  belonging  to  the  Municipality,  of 
which  such  person  is  lawfully  in  possession. 
JiwA  V.  King-Emperor,  10  A.L.J.  286  =  17 
Ind.  Gas.  713  =  13  Gr.  L.J.  811. 

(35) — S.  147 — Disobedience  of  notice—  Prose- 
cution for  continued  disobedience. — After  a  con- 
viction under  s,  147  of  the  Municipalities  Act, 
the    person    convicted    cannot    challenge    the 
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correctness  of  the  conviction  and  show  the 
illegality  of  the  Board's  notice  as  often  as  he  is 
prosecuted  for  continued  disobedience  of  the 
order  of  the  Court.  SlTAL  PARSHAD  v. 
Municipal  Board  op  Cawnpore,  12  A.L. 
J.  595  =  36  A.  430  =  15  Cr.  L.J.  571=25  Ind. 
Gas.  323. 

(36) — Ch.  VII,  s.  147 — Prosecution  for  disobe- 
dience of  notice — Validity  of  the  notice  to  be  con- 
sidered.— No  one  can  be  convicted  of  disobe- 
dience of  a  written  notice  of  a  Municipal  Board 
for  demolition  of  certain  constructions,  unless 
the  Court  is  satisfied  that  what  he  had  disobeyed 
is  a  notice  lawfully  issued  by  the  Board  under 
the  powers  conferred  upon  it  by  the  Munici- 
palities Act.  King-Emperor  v.  Piare  Ali, 
12  A.L.J.  254  =  36  A.  185  =  15  Gr.  L.J.  377  =  23 
Ind.  Gas.  745.  (9  O.C.  29,   20  A.  501,  R.) 

(37)— S.  147—86-3  Nos.  11,  15,  16,  20,  21,  22 
and  29,  supra. 

(38)— 8.  149-See  No.  17,SMpm. 

(39)— S.  152 — Disobeying  a  tvritten  notice — 
Validity  of  notice  contested  on  the  ground  that  it 
is  not  a  lawfully  issued  notice — Magistrate — 
Duty  o/.  — 8.  152  of  the  Municipilities  Act  is  no 
bar  to  the  accused  setting  up  the  defence  that 
the  notice  was  not  lawfully  issued  by  the  Board, 
and  the  Magistrate  enquiring  into  it  was  bound 
to  call  upon  the  prosecution  to  produce  evi- 
dence to  show  that  it  was  a  notice  lawfully 
issued  by  the  Board  or  bv  the  authority  of  any 
person  to  whom  the  powers  exercisable  by  the 
Board  as  a  whole  had  been  lawfully  delegated. 
Hazari  Lai  v.  King-Emperor,  12  A.L.J.  312 
=  36  A.  227  =  15  Gr.  L.J.  574  =  25  Ind.  Gas. 
326. 

(40)— S.  152— See  Nos.  17  and  22,  supra. 

(41)— S.  167— Cattle-trespass— Legality  of 
conviction — Construction  of  Acts. — The  accused 
got  a  buffilo  released  from  the  pound,  at  the 
instance  of  his  master.  Sometime  after,  the 
bufialo  was  found  to  have  trespassed  upon  the 
land  of  a  private  parson.  The  accused  was, 
on  these  facts,  convicted  of  an  offence  under 
s.  167  of  this  Act.  Held  that,  trespass  upon 
land  not  being  within  the  contemplation  of  the 
section  in  question,  the  scope  of  which  is  to 
prevent  danger,  alarm  or  annoyance  to  any 
person,  the  conviction  was  illegal.  Punitive 
enactments  must  be  strictly  construed.  KlNG- 
Emperor  v.  Patan  Din,  A.W.N.  1905,  19  = 
2  A.L  J,  26  =  2  Gr.L.J.  19.  [F.,  29  A.  565  = 
A.W.N.  1907.  170  =  6  Cr.  L.J.  313.] 

(42)— S.  167— Penal  Code,  ss.  425  and  426— 
Definition— Mischief, — Certain  cattle  belonging 
to  one  M.  H.,  upon  various  occasions  when  in 
charge  of  a  servant  of  M.  H.,  strayed,  or  were 
driven,  into  the  Government  gardens  at  Saha- 
ranpur  and  there  caused  damage.  Held  that 
M.  H.,  could  not,  on  these  facts,  be  convicted 
of  the  offence  of  mischief.  Held,  also,  that 
s.  167  of  the  Municipalities  Act,  1900,  did  not 
apply,  that   section   being  one  dealing    with 
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pfEanc99  against  the  person.  EMPEROR  v. 
Mehdi  Hasan,  29  A.  563  =  A.W.N.  1907,  170 
=  6  Cp  L.J.  13.  (14  W.R.  31,  7  B.  I'i6,  A.W. 
N.  1905,  19,  F.) 

(43)— S. 163  — O/'der  to  vacate  land,  conviction 
on  failure  to  comply  with — Daily  fine,  legality 
of.  — Held,  that  s.  IG8  of  the  North- West  Pro'- 
vinoes  and  Oudh  Municipalities  Act  (I  of  1900) 
does  not  authoriza  the  imposition  of  a  daily 
fine.  RAMJaS  v.  MUNICIPAIj  BOARD,  LUCK- 
NOW,  11  O.C.  121,  B  =  8  Cp.  L.J.  226. 

(44)— S.  168— See  Nos.  6.  30,  supra. 

(45) — Ss.  168  a7id  170 — Leaving  the  carriage 
in  a  thoroicghfare  pending  harnessing — Halting 
place — Wlicther  an  offence  —  Poioer  of  Nazal 
Darogha  to  make  complaints. — The  accused  un- 
harnessed his  horse  from  his  carriage  on  the 
roadside,  placed  the  former  in  its  stable  and  the 
carri.age  in  the  coach-house.  The  vehicle  did 
not  stand  for  any  considerable  length  of  time 
upon  the  public  road.  Held:  that  the  act  was 
not  an  offence  under  s.  168  of  the  Municipali- 
ties Act.  It  was  also  not  an  oSence  under 
s.  170  of  the  Act,  as  the  accused  cannot  be  said 
to  have  used  the  public  road  as  a  halting  place 
for  the  carriage.  Held  :  also  that  the  Munici- 
pal Board  cannot,  by  any  resolution  of  its  own, 
extend  the  scope  of  s.  170  of  the  Municipalities 
Act.  Held  :  further  that  a  Nazul  Daroga  has 
no  power  to  make  complaints  of  ofiences  under 
s.  170  of  the  Act  and  prosecution  instituted 
on  his  complaint  cannot  be  entertained.  NALIN 
KUMAR  MuKERji  V.  King-Emperor,  11  A. 
L  J.  721  =  14  Cp.  L.J.  523  =  20  Ind.  Cas.  1003. 

(46)— 8.  170— See  No.  45,  supra, 

(47) — S.  183 — Jurisdiction  of  Civil  Courts. — 
A  Municipal  Board  granted  permission  to  B 
for  building  a  temple.  The  District  Magistrate, 
acting  under  s.  183  of  the  Municipalities  Act, 
made  an  order  cancelling  the  permission  given 
by  the  Municipal  Board,  and  the  Local  Govern- 
ment confirmed  this  order  of  the  District 
Magistrate.  B  brought  a  suit  for  a  declaration 
that  he  had  a  right  to  build  the  temple.  Held, 
that  the  suit  was  not  maintainable  ;  held, 
further,  that  the  Civil  Court  had  no  power  to 
disturb  the  order  of  the  District  Magistrate, 
who  acted  within  his  jurisdiction,  and  whose 
order  had  been  duly  confirmed  by  the  Local 
Government.  BULAKI  DAS  v.  THE  SECRE- 
TARY OF  State  for  India,  6  A  L.J.  458=31 
A.  371  =  llnd.  Cas.  896.     (2  A  L.J.  222,  Appl.) 

(48) — S.  IS7— Power  of  Magistrate  dismissing 
objection  petition  against  certain  election  to 
award  costs. — A  Magistrate  has  no  power  to 
award  costs  to  be  paid  by  a  defeated  petitioner 
who  petitioned  to  set  aside  a  Municipal  elec- 
tion. It  is  even  doubtful  as  to  whether  or  not 
there  is  any  necessity  for  seeking  to  set  aside 
the  order  of  the  Magistrate,  and  whether  the 
petitioner  is  not  entitled  to  treat  the  order,  so 
far  as  it  awards  costs  against  him,  as  waste 
paper.  CHANDRA  Bhan  v,  Girwar  LAL,  28 
A.  475  =  A.W.N.  1906,  97  =  3  A.L.J.  420. 
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8.— United  Provinces  4 c/s— continued. 
Act  II  of  1901  (Agra  Tenancy). 

(1) — 8.  IM— Power  of  aminto  adjourn  sile — 
Obstruction  at  adjourned  sale  -  Penal  Code, 
s.  184,  offence  under.  —  An  amin,  deputed  to 
hold  a  sale  under  chap.  IX  of  the  Act,  ad- 
journed it  to  another  date  for  paucity  of  bidders  ; 
the  conditions  laid  down  in  s.  134  of  the  Act 
for  an  adjournment  of  sale  did  not  exist  in  the 
case.  Oil  the  adjourned  date  of  sale,  the  Amia 
was  obstructed.  The  obstructors  were  convict- 
ed of  an  offence  under  s.  184  of  the  Penal  Code. 
Held,  the  Amin  not  having  the  powerto  adjourn 
the  sale,  under  the  circumstances,  the  obstruc- 
tion did  not  constitute  an  offence  under  s.  184 
of  the  Penal  Code.  EMPEROR  v.  Tara  SINGH 
AW  N.1905,  65  =  27  A.  480. 

Act  III  of  1901  (U.P.  Land  Revenue). 

(D-Ss.  32.  46,  231— See  PENAL  CODE, 
s.  176,  10  O.C.  238  =  6  Cr.  L.J.  301. 

(2)— S.  ^G— Penal  Code,  s.  llQ~Facts  to  be 
proved  for  justifying  conviction.— Hhe  accused, 
certain  Ztmindars,  were  convicted  of  an  offence 
under  s.  176,  Penal  Code,  read  with  s.  46  of  the 
above  Act,  for  not  having  given  information  to 
Putivaris,  preparing  the  Janiabandis,  regarding 
enhancement  of  rent  of  certain  tenants.  It 
was  found  that  enhancement  had  been  made. 
There  was  nothing,  however,  to  show  that  the 
Putwaris  or  Kanangoes  made  any  requisition  of 
the  accused  for  any  particulars.  Held,  the 
convictions  were  wrong.  To  sustain  a  convic- 
tion, there  must  be  evidence  to  show  that  a 
particular  Putxvari  or  Kanango  called  for  a 
particular  information  from  a  ,  particular 
Zamindar  and  that  the  latter  either  refused  to 
give  the  information  or  gave  information  which 
was  false.  In  the  absence  of  such  a  requisition 
or  compliance  therewith  or  a  compliance  there- 
with truly,  the  Zimindar  ought  not  to  be 
convicted.  Mere  abstinence,  on  the  part  of  a 
Zimindar,  to  go  to  a  Putiuari  or  Kanango  and 
give  him  information  as  to  the  rent  of  a  certain 
tenant  or  tenants  having  been  enhanced  is  no 
offence.  KingEmperor  v.  JANKI  SINGH, 
8  O.C.  128  =  2  Cp.  L.J.  307. 

(3)— S.  46— See  No.  1,  supra. 

(4)— Ss.  142,  143  and  149— See  ESCAPE  FROM 
LAWFUL  CUSTODY,  7  A.L.J.  21. 

(5)— S.  143— See  No.  4,  supra. 

(6)— Ss.  147.  195,  196-See  PENAL  CODE, 
s.  173,  6  A.L.J.  777. 

(7)— Ss.  147.  227,  228— See  PENAL  CODE, 
ss.  352,  353,  4  A. L.J,  132  =  29  A.  272  =  A.W.N. 
1907,  42  =  5  Cr.  L.J.  110. 

(8)— S.  149— See  No.  4,  supra. 

(9)— S.  195— See  No.  6,  supra, 

(10)— 8.  196— See  No.  6,  supra. 

(11)— S.  221— See  No.  7,  supra. 

(12)— 8.  228— See  No.  7,  supra. 

(13)— S.  234— See  No.  1,  supra. 
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8.— United  Provinces  Acts— oonclnded. 
Act  lY  of  1910  (Excise). 

(I)— S.  63— Code  of  Criminal  Procedure,  s.  537 
— Search  without  roarrant — Mixture  of  cocaine 
and  another  drug  found — Search  illegal. — The 
police  on  information  received,  searched  without 
a  warrant  the  house  of  the  accused  and  found 
there  a  mixture  of  cocaine  and  another  drug. 
Eeld  that  the  case  did  not  come  under  the 
provisions  of  s.  50  of  the  Excise  Act  and  the 
search  without  warrant  was  illegal.  Held, 
further  that  the  illegality  of  the  search  was  no 
bar  to  the  conviction  of  the  accused,  when  there 
was  evidence  of  the  finding  in  his  house  of  an 
excisable  article  for  the  possession  of  which  he 
had  no  license  KING  EMPEROR  v.  ALLAHDAD 
KHAN,  11  A.L.J.  442  =  19  Ind.  Cas.  332  =  14 
Cr.  L  J.  236  =  35  A.  358.  [R.,  35  A.  575  =  11 
A.L.J.  983  =  15  Cr.  L.J.  19  =  22  Ind.  Gas.  163.] 
Act  II  of  1911  (Motor  Vehicles). 

(l)--S.  13(b) — '  Employs,'  meaning  of- -License 
to  drive  a  motor, — Held,  that  the  '  employs  '  as 
used  in  s.  13  (b)  of  the  Motor  Vehicle  Act  (II  of 
1911)  means  '  has  '  or  '  retains  '  in  his  employ 
and  not  'takes  into  his  employ.'  Eeld  further, 
that  the  section  provides  iinprwiis  for  the  case 
of  a  man  who  at  the  time  in  question  is  driving 
a  Motor  Vehicle  without  a  license,  and  therefore 
clearly  refers  to  the  case  of  a  license  in  force  at 
the  time  of  such  driving.  MahaMMAD  ALI 
Mahammad  Khan  v.  King  Emperor,  17  0. 
C.  311  =  15  Cr.  L  J.  677  =  25  Ind  Cas.  1005. 
Acting  Judge  of  the  High  Court. 

Power  of  Governor-General  in  Council  or 
Governor  in  Council  or  Lieutenant-Governor  to 
appoint  an— See  ST.  24  &  25,  Vict.  C.  101,  ss.  7, 
16,  16-a,  136,  F.B. 

Actionable  Claim. 

Purchase  of,  by  pleader— Professional  mis- 
conduct —  See  Legal  Practitioners  — 
Pleader  and  Client.  23  M.L.J.  447  =  1912 
M  W.N.  10-29  =  12  M.L.T.  615  =  37  M.  238  =  13 
Or,  L.J.  800  =  17  Ind.  Cas.  544. 

Actionable  Wrong. 

What  is  an— See  PENAL  CODE,    ss.  2,  499, 
500,  17  C.W.N.  297  =  14Cr.  L.J.  100  =  18  Ind. 
Cas.  660  =  40  C.  433. 
Act,  Construction  of. 

See  STATUTES,  CONSTRUCTION  OF. 
Act  of  State. 

(1) — Arrest  and  detention  of  a  Maliomedan 
subject  of  the  Crown  under  Reg.  Ill  of  1318,  if 
act  of  State  — Where  a  Mahomedan  subject  of 
the  Crown  was  arrested  in  Calcutta,  taken  into 
the  Mofussil,  and  there  detained  in  jail,  under 
a  warrant  of  the  Governor-General  in  Council 
in  the  form  prescribed  by  Reg.  Ill  of  1818,  it 
was  held  that  such  arrest  and  detainer  were 
not  acts  of  State,  but  matters  cognizable  by  a 
Municipal  Court.  In  the  matter  of  AMEER 
KHAN,  6  B.L  R.  392.  [iJ.,  36  M.  72  =  23  M. 
L.J  393=1912  M.W.N.  1012  =  16  Ind.  Cas. 
755  =  13  Cr.  L-J.  723  =  13  M.L.T.  .367,  39  C 
164=  15  C.W.N.  1053  =  14  C.L.J.  375  =  12  Cr. 
L.J.  505.] 


Actor. 

Contract  to  serve  as,  in  theatrical  Company 
—See  ACT  XIII  OF  1859,  s.  2,  28  P.R.  1904, 
Cr. 

Additional  District  Magistrate, 

(l)—Crim.  Pro.  Code  (1898),  ss.  10  (2)  and 
435  (1) — Relation  between  Additional  District 
Magistrate  and  District  Magistrate— Additional 
District  Magistrate  inferior  to  District  Magis- 
trate—Revision.— The  Court  of  a  Magistrate  of 
the  First  Class,  appointed  under  s.  10  (2),  Crim. 
Pro.  Code,  to  be  an  Additional  District  Magis- 
trate, is  an  inferior  Criminal  Court,  situate 
within  the  local  limits  of  the  jurisdiction  of  the 
District  Magistrate,  for  the  purposes  of  s.  435 
(i)  of  the  Code.  The  Code  of  1898  did  not 
except  Additional  District  Magistrates  from 
supervision  by  the  District  Magistrate  and 
Additional  District  Magistrates  are  obviously 
not  inferior  to  Sub-Divisional  Magistrates. 
Crown  v.  Abdul,  25  P  R,  1908.  Cr.=9  Cr. 
L  J.  104.  (38  P.R.  1885.  Cr.,  Appr.;  9  B.  100, 
13  C.  473,  P.B.;  8  M.  18  F.B,,  R.) 

See  Crim.  Pro.  Code  (1898),  ss.  lo  (2), 
12,  528,  34  C.  918  =  6  Cr.  LJ.  360. 

Additional  Evidence. 

Remand  by  appellate  Court  for — and  find- 
ing illegal— See  CRIM.  Pro.  CODE,  1898, 
8.  428,  1914  M.W.N.  778. 

Duty  of  appellate  Court — Admission  of  addi- 
tional evidence — Reliance  upon  matters  not  in 
evidence  before  appellate  Court— ESect — See 
Crim.  Pro.  Code,  1898,  ss,  428,  423,  8 
M.L.T.  428. 

Power  of  appellate  Court  to  take  additional 
evidence  — Penal  Code,  s.  411 —  Dishonestly 
receiving  or  retaining  stolen  property— Article 
of  small  value — Recent  possession — Burden  of 
proof— Evidence  Act,  1872,  s.  114  (a)  — See 
CRIM.  Pro.  Code,  1898,  ss.  428,  540,  8  M. 
L.T.  418  =  8  Ind.  Cas.  145  =  1910  M.W.N. 
419. 

See  Crim.  Pro.  Code,  1893,  s.  437, 10  B.  131. 

In  appellate  Court— See  LiBEL,  19112  M. 
W.N.  576=10  M.L.T.  506=12  Ind.  Cas.  961  = 
12  Cr.  L.J.  585  =  36  M.  457. 

Power  of  Sessions  Judge  to  direct  calling 
additional  witnesses  after  commitment — See 
SESSIONS  Trial,  29  P.R.  1888,  Cr. 

Additional  Fine. 

See  SENTENCE— FINE. 

For  continuing  oSence.  validity  of — See  ACT 
XIII  OF  1889,  s.  26,  r.  2,  22  B,  841. 

Additional  Judge. 

Whether  subordinate  to  District  Court — 
Appeal  from  decision  of  Additional  Judge  where 
lies  — See  ACT  III  OF  1907,  s.  46  (1),  12  A.L  J. 
1105,  F.B.  =  36  A.  576  =  15  Cr.  L.J.  658  =  25 
Ind.  Cas.  986,  F.B. 
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Additional  Sessions  Judge. 

{l)—Crim.  Pro.  Code,  1892  and  1898— Joint 
Judge — Additional  Judge. — Held  that  a  Joint 
Sessions  Judge  was  invested  witti  the  powers  of 
an  Additional  Sessions  Judge  under  the  Code  of 
1898,  in  virtue  of  the  Government  Noiifi'^ation 
dated  ^Sth  May.  1898.  QueEN-EmpHESS  v. 
Bagas  ASMAL  ADAM,  Rat.  Un.  Cr,  C.  972. 

Power  of  Local  Government  to  appoint  — to 
try  a  case  of  bribery  against  a  Public  officer — 
See  Crim.  Pro.  Code,  1898,  ss.  9,  193,  197,  1 
M.L.J.  397,  P.B. 

Power  of,  to  hear  appeals  from  sentence  of 
Magistrate — Power  of,  to  grant  sanction  refused 
by  a  Magistrate — See  CRIM.  PRO.  CODE, 
1898,  ES.  195,  sub  s<^.  (6)  &  (7).  408.  409,  367, 
424  =  14  Cr.  L.J.  195  =  19  Ind.  Cas.  195. 

See  Crim.  Pro.  Code  (1898),  as.  435,  438 
(1),  I  L.B.R.  119. 

Addition  of  Charge. 

See  Charge  -Addition  of  Charge. 

Aden. 

See  Bom.  Act  II  of  1864. 

(1) — Appeal  from  sentence  of  Political  Resi- 
dent at  Aden  to  the  High  Court  of  Bombay  in 
criminal  case  arising  at  Ptrim. — The  prisoner 
was  charged  with  having  committed  murder 
in  the  island  of  Perim.  He  was  committed  by 
the  Magistrate  at  Perim  to  be  tried  before  the 
Political  Resident  at  Aden.  He  was  found 
guilty  and  sentenced  to  death.  He  then  appeal- 
ed to  the  High  Court  of  Bombay.  By  the  Aden 
Act  II  of  1864,  8.  29,  it  is  provided  that  "  no 
appeal  shall  lie  from  an  order  or  pentenoe  pass- 
ed by  the  Resident  in  any  criminal  case."  The 
High  Court,  however,  admitted  the  appeal, 
being  doubtful  as  to  whether  the  above  provi- 
sion applied  to  cases  arising  in  the  island  of 
Perim.  QUEEN-EMPRESS  v.  Mangal  TEK- 
CHAND.  10  B.  258.  [R.,  Rat.  Un.  Cr.  C.  825, 
96P.L.R.  1901.] 

(2) — Perim,  tf  part  of  Aden. — The  island  of 
Perim,  altbougn  under  the  control  of  the 
Political  Resident  at  Aden  cannot  be  regarded 
as  a  part  of  Aden,  and  the  provisions  of  the 
Aden  Act  If  of  1864  are  not  in  force  at  Perim. 
Queen-Empress  v.  Private  Mangal 
Tekchand,  10  B.  263 

{B)  —  Village  of  Shaikh  Othman. — The  village 
of  Shaikh  Othman  is  made,  for  the  purposes  of 
Act  II  of  1864,  part  of  the  Set!,lemenii  of  Aden 
by  Reg.  II  of  1891  and  is  placed  utider  the 
jurisidiction  of  the  Court  of  the  Resident  at 
Aden.     Inre  Nuradin,  Cr.  Rg.  67  of  1893. 

(4) — Resident  at  Aden— Transfer  of  case- 
Resident' s  power  of  sentencing  European  British 
subject— Botn.  Act  (II  of  1864).— Tne  Resident 
at  Aden,  who  has  a  case  committed  to  his  Court 
under  s.  447,  Crim.  Pro.  Code,  1898,  is  not 
competent  to  transfer  the  case  to  the  High 
Court  of  Bombay  under  a-  449  of  the  Code, 
when  he  feels  that  the  accused  being  a  European 
British  subject  cannot  be  adequately   punished 


Aden — concluded. 

by  him.  The  powers  of  the  Court  of  Sessions 
conferred  upon  the  Resident  by  the  Aden  Courts 
Act,  1864,  are  not  merely  such  as  are  defined 
in  the  Crim.  Pro.  Code,  but  such  as  are 
provided  expressly  in  the  Act  itself ,  and  s.  449, 
Crim.  Pro,  Code,  cannot  affect  those  provisions. 
Emperor  v.  Robert  Comley,  7  Bom.  L.R. 
104  =  29  B.  575. 

(5) — Political  Resident  at  Aden — See  ACT 
XIV  OF  1874,  ss.  3,  5,  6,  10  B.  274. 

Aden  Courts  Act. 

See  Bom.  Act  II  op  1864. 

Aden  Laws. 

See  Bom.  REG.  11  OF  1891. 
Adjournment. 

See  Crim.  Pro.  Code,  1898,  s.  344. 

(1)— Criw.  Pro.  Code  (1898).  s.  3U- Costs  of, 
— S.  344,  Crim.  Pro.  Code,  entitles  the  Court  to 
award  costs  to  a  party  who  has  been  put  to 
unnecessary  expenses  by  an  adjournment  grant- 
ed on  the  application  of  the  other  party. 
Mathura  Prasad  v.  Basant  Lal,  28  A  207 
=  2  A.L  J.  83i  =  A.W.N.  1905,  256  =  2  Cr.  L.J. 
803.  (9  C.W.N.  18,  F.;  A.W.N.  1902,  59,  Disc, 
ct  Doubt). 

(2) — Costs  of  adjoxirnment  —  Discretion  of 
Afogr/sira^e. —A  Magistrate  has  a  discretion  to 
require  from  the  accused  the  cost  of  an  adjourn- 
ment, when  he  is  not  entitled  to  the  adjourn- 
ment asked  for.  SEW  PROSAD  Poddar  v. 
Corporation  of  Calcutta,  9  C  W.N. 
18.  [F..  'J8  A.  207  =  2  A.L.J.  831  =  A.W.N. 
1905,  256,  28  A.  209,  note  =  A. W.N,  1905,  257, 
note]. 

(8)— Criw.  Pro.  Code  (1898),  s.  526  (8)— 
Application  for  adjournment  for  moving  the 
High  Court  for  transfer — Bona  fides  of  applica- 
tion, whethtr  to  be  considered — Refusal,  when 
does  not  vitiate  the  trial.  —Where  an  application 
for  adjournment  under  s.  526  (8),  Crim.  Pro. 
Code,  was  refused  and  the  trial  was  proceeded 
with,  held,  that  the  trial  was  a  good  and  valid 
trial  inasmuch  as  it  was  found  that  the  accused 
still  got  reasonable  time  for  applying  to  the 
High  Court  for  transfer  before  they  were 
required  to  enter  upon  their  defence.  Unreason- 
able delay  or  total  abstention  from  moving  the 
High  Court  might  well  be  taken  into  account 
in  considering  the  bona  fides  of  the  accused  in 
notifying  the  intention   to    the    trying    Court. 

Joharuddin  Sarkar  v.  Emperor,  31  C  715 
=  8  C.W  N.  910.  [F.,  3.3  C.  1183  =  10  C  W.N. 
793  =  3  C.L  J.  477;  i?.,  1  PR.  1913  Cr.  =254  P. 
LR.  1912  =  42  P.WR.  19l2Cr,  =  17  Ind.  Cas. 
58  =  13  Cr.  L.J.  746.] 

{i)—Crim  Pro.  Code  (1898),  s.  526  (8)— 
Application  for  adjournment  to  apply  for  a 
transfer  —8.  526  (8)  does  not  make  it  obligatory 
to  grant  a  special  adjournment  irreppective  of 
whether  the  party  has  reasonable  time  to  make 
his  application  to  the  High  Court  without  suoh 
adjournment ;  but  makes  it  obligatory  only,  if 
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Adjourament— continued. 

it  is  necessary  to  eaiible  the  petitioner  under 
8.  526  to  make  his  application,  before  the 
accused  is  called  oa  for  his  defence.  Ic  is,  there- 
fore, competent  to  the  Migistrate,  bafore  grant- 
ing an  adjournment,  to  proceed  with  the  case 
up  to  the  point  at  which  the  accused  would  be 
called  on  for  their  defence.  DHONE  KriSTO 
Samanta  v.  King  emperor,  6  C.W.N  717. 
iAppr.,  31  C.  715  =  8  C.W.N.  910;  ft..  1  P.R. 
1913  Cr.=254  P.LR.  19I-2  =  42  P.W.R.  1912, 
Or.  =  17  Ind.  Cas.  58=13  Or.  L.J.  746.] 

(5) — Omission  to  file  list  of  witnesses  for  the 
defence — Witnesses  actually  present  inaltsndance 
— Application  for  adjournment  — Where  there 
were  many  witnesses  present  on  behalf  of  the 
accused,  and  at  midday,  when  the  Court,  which 
apparently  was  holding  a  morning  sitting, 
should  have  closed,  the  counsel  for  the  accused 
wished  to  have  an  adjournment,  so  as  to  ex- 
amine thoae  witnesses,  who  were  in  attendance; 
and  the  Deputy  Magistrate  did  not  grant  the 
adjournment,  and  did  not  allow  the  examination 
of  the  witnesses,  on  the  ground  that  the  list 
of  witnesses  for  the  defence  had  not  been  given 
in  ;  7ieW  that  the  refusal  to  grant  an  adjourn- 
ment was  wroQg  and  that  the  conviction  of  the 
accused  should  be  set  aside.  EMPEROR  v. 
Keso  SINGH,  7  C.W.N.  714.  [R.,  i  Bur.  L. 
T.  213=12  Cr.  L.J.  474  =  12  Ind.  Cas.  82.] 

(6) — Application  for  postponement  of  case   for 
obtaining  its  transfer — Refusal  of  application — 
Effect- — The  duty  of  a  Magistrate  under  s.  526, 
Grim.  Pro.  Code,  where  a  case   falls  within    it, 
being  to  grant  a   postponement,  and  he  having 
no  power  to  proceed  with  the  hearing  of  the  case 
until  a  reasonable  postponement  had  been  grant 
ed,  the  effect  of  his  refusal  to  grant  an  adjourn 
ment  is  that  the  subsequent  proceedings  are  un 
warranted    by    law    and    must    be  set    aside 
KI8H0RI  GiR  v.  Ram  NARAYAN  GIR,    8  C.W 
N.  77.     (29C.  211.  i^.)    [F.,  4  Bur.  L.T.  213  = 
12  Cr  L  J.  474  =  12  Ind.  Cas.  82  ;  R.,  31  C.  715 
=  8  C.W.N.  910.] 

(7) — Refusal  to  grant  time  for  filing  written 
statement. — A  Magistrate  has  a  discretion  to 
refuse  an  application  for  a  time  to  file  a  written 
statement.  GOBIND  CHANDRA  ChakrABUTTY 
V.  NIBAR.A.N  CHANDRA    BHUTTACHAEJI,   8  C. 

W.N.  612. 

(8) — Adjournment  of  trial  by  public  procla- 
mation.— The  adjournment  of  a  trial  by  public 
proclamation  is  irregular  and  objectionable. 
Magistrate  should  give  special  notice  to  the 
parties  of  the  date  to  which  a  case  is  adjourned. 
High  Court  Proceedings,  21st  June, 
1871,  6M  H  C.  App.  29  =  1  Weir.  83. 

(9) — Of  trial— Reasonable  cause — Grim.  Pro, 
Code  (1898),  s.  344.— There  is  no  authority,  for 
adjourning  a  case  till  all  the  absconders  are 
found.  An  accused  is  entitled  to  have  the  evi- 
dence against  him  recorded  as  early  as  possible. 
The  absence  of  some  of  the  men  suspected  of 
gambling  is  not  a  "reasonable  cause  "  for  ad- 
journing the  enquiry  into  the  guilt  of  the 
accused  who  are  present.  QUEEN  EMPRESS  v. 
Nga  Tun  Hla,  1  L.B.R.  60, 


Adjournment— coniinwed. 

(\0)— Power  of  Magistrate  to  postpone  t9 
(•ommencement  of  a  trial— Grim.  Pro.  God, 
a893),  s.  344.  -Under  s.  344,  Crim.  Pro.  Code. 
a  Magistrate  has  power  to  postpone  the  com 
mencement  of  a  trial  "  from  the  absence  of  a 
witness  or  other  reasonable  cause,"  but  giving 
time  tn  prepare  the  defence  is  not  specifically 
mentioned  as  a  reasonable  cause.  It  may 
sometime?  be  right,  in  complicated  and  difficult 
cases,  to  postpone  a  trial  in  order  to  enable  the 
accused  to  engage  an  advocate,  if  he  applies  for 
suoh  postponement,  but,  in  ordinary  cases  and 
as  a  general  rule,  this  should  not  be  done.  The 
object  of  the  trial  is  to  ascertain  the  truth; 
examining  the  witnesses  as  early  as  possible  is 
a  far  more  likely  way  of  attaining  that  end  than 
postponing  the  trial  to  engage  an  advocate. 
Taung  Bo  v.  Crown,  l  L.B.R.  270. 

See  U.  P.  Acr  II  OP  1901,  s.  134,  A.W.N. 
1905,  65. 

See  COSTS,  A.W.N.  1902,  59. 

Of  criminal  trial— Costs — See  COSTS,  20 
P.R.  1904  Cr. 

Pending  application  for  transfer — Proceeding 
under  s.  107,  if  a  criminal  case — See  Crim. 
Pro.  Code,  1898,  ss.  107,  526  (8),  18  C.W.N. 
274=15  Cr.  L.J.  171  =  22  Ind.  Cas.  747  =  410. 
719. 

Proceedings  under  s.  145,  Crim.  Pro.  Code — 
Propriety  of— See  Crim.  PRO.  CODE.  1898, 
s.  145,  17  C.W.N.  144  =  18  Ind.  Cas.  264  =  14 
Or.  L.J.  40  =  17  C.L.J.  610. 

See  Crim.  Pro.  Code,  1898,  ss.  145,  435, 
526,  cl.  (8),  18  G.W.N.  393  =  15  Cr.  L.J.  359  =  23 
Ind.  Cas.  727. 

See  Crim.  Pro.  Code,  1898,  ss.  256,  526, 
1912  M.W.N.  1121  =  13  Cr.  L.J.  828  =  17  Ind. 
Gas.  572. 

See  Grim.  Pro.  Code,  1898,  s.  257,  28  0. 
594. 

See  Crim.  Pro.  Code.  1898,  s.  526  (8).  29 
C. 211  =  60. W.N.  251.10  Ind.  Cas.  380  =  12 
Cr.  L.J.  271  =  1911  2  M.WN.  311,  13  Cr.  L.J. 
584  =  15  Ind.  Cas.  1000  =  5  Bur.  L.T.  137,  15 
G.  455. 

See  Grim.  Pro.  Code.  1898,  ss.  526  (8), 
344,  19  M.  875  =  2  Weir  683  =  6  M.L.J.  195. 

Deposition  of  an  absent  witness — Ground  for 
non-production  of  witness — Trial  to  be  adjourn- 
ed—See Evidence  Act,  1872,  s.  33,  21  w. 
R.  Or.  56. 

See  Magistrate,  Duty  of.  Rat.  Un.  Or. 
0.  594  =  Cr.  Rg.  14  of  1892. 

Right  to  adjournment  to  produce  witnesses 
—See  Security  to  keep  the  peace- 
Summoning  witnesses,  23  W.R.  Cr.  9. 

See  Summary  Trial,  5  L.B.R.  20  =  9  Cr.L. 
J.  583  =  2  Ind.  Cas.  365. 

See     TRANSFER    OP     CRIMINAL      CASES— 

Grounds  for  transfer— notice,  2  Weit 
()85.  2  Weir  686,  9  Or.  L.J.  274  =  1  S.L.R.  35, 
Cr. 
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See  Transfer  of  Criminal  Cases— Mis- 
cellaneous Gases.  19  M.  375  =  2  Weir  680 
=  6  M.L.J.  195. 

Refusal  to  grant,  to  enable  accused  to  move 
High  Court  for  transfer — No  good  grounds  for 
such  refusal  —  Conviction  —  Illegality  —  See 
Village  Magistrate,  21  M.L.J.  755  =  11 
Ind.  Cas.  591  =  12  Cr.  L  J.  407. 

Administrator-General. 

SeeCRIM.  Pro.CODE,  1898,  ss.  197  and  423, 
30  C.  927  =  7  G.W.N.  750. 

Admission. 

See  Accused  Person. 

See  Confession. 

See  Evidence  act,  1872,  ss.  17  to  30. 

(1) — Admissions  of  prisoners  before  Magistrate, 
— Tha  admissioai^  of  prisoners  in  their  own 
stalementa  before  the  Magistrate  ought  to  be 
given  in  evidence  at  the  trial.  QUEEN  v. 
Bhugwan  DOSADH,  i  W  R.  Cr.  18. 

(2) — Admissions  made  by  a  prisoner's  vakil. — 
admissions  made  by  a  prisoner's  vakil  cannot 
be  used  ag-iinst  him.  QUEEN  v.  KAZIM 
Mundlb,  17  W  R.  Cr.  49. 

(3) — jB.v  plead-r  appointed  by  Court, — The 
Admissions  made  by  a  pleader  who  is  appointed 
by  the  Court  to  help  the  acauaed  in  his  defence 
are  not  binding  on  the  accused.  QUEEN- 
Empress  v.  Sangaya,  2  Bora.  L  R.  731. 

{4t)  — Evidence  Act,  s.  58 — Admission  by  accused 
—'Crim.  Pro.  Code  (1882),  s.  342. — An  accusad 
person  is  bout)d  by  an  unqu>ilifie(l  admission 
made  at  the  trial  by  his  solicitor.  In  England. 
a  formal  admission  by  the  counsel  at  a  trial 
has  been  allowed  in  order  to  dispense  with 
mere  formal  proofs.  In  India  there  is  nothing 
to  prevent  a  prisoner,  on  being  questioned 
under  s.  342,  to  make  an  admission  ;  and  it  is 
obvious  that  some  admissions  on  formal 
matters  of  law  can  be  better  trusted  to  his  legal 
adviser,  and  there  seems  to  be  no  reason  in 
principle  why,  when  the  admission  has  been  so 
made  in  his  presence  at  the  trial  so  as  to 
dispense  with  the  attendance  of  witnesses  for 
the  prosecution,  it  should  not  be  held  to  bind 
him  Queen-Empress  v.  Leandro  Mascar- 
enhas,  Rat.  Un.  Cr.C.  769  =  Cr.  Rg.  34  of 
1895. 

(5) — Admission  to  policz  officer  before  arrest~- 
Admisatbtlity. — An  admission  to  a  Police  Officer 
made  by  an  accused  person  before  arrest  is 
admissible  in  evidence.  EMPRESS  v.  Dabes 
Pershad,  6  G.  530=7  C  L  R.  541.  [R.,  L. 
B.R.  1893—1900,  42,  3  N.L.R.  51,  11  Cr.  L.J. 
453  =  7  Ind.  Cas.  359  =  37  C.  467  =  14  C  W.N. 
1114,  12  Cr.  L.J.  60  =  8  Ind.  Cas.  1181  =  6  N.L. 
R.   180.] 

(6)— Applicability  of  the  term  to  civil  and 
criminal  proceedings — All  admissions  by  accused 
whether  confessions— Test  whether  statement  is 


Admiaaion— continued. 

admission  or  confession —  What  are  admissions 
and  what  are  confessions, — It  is  impossible  to 
hold  that  admissions  only  mean  statements 
made  by  parties  to  civil  proceedings,  and  that 
they  do  not  include  statements  of  accused 
persons  in  criminal  proceedings.  All  admissions 
of  an  accused  person  are  not,  in  the  eye  of  the 
law,  confessions.  To  ascertain  whether  a  certain 
statement,  made  by  an  accused  person  is  an 
admission  only,  or,  amounts  to  a  confession,  a 
reference  must  always  be  made  to  the  terms  of 
that  statement.  Every  statement,  oral  ot  docu- 
mentary, which  suggests  any  inference  as  to 
any  fact  in  issue  or  relevant  fact,  made  by  an 
accused  person,  is  an  admission  under  ss.  17 
and  18,  Evidence  Act,  which  is  provable 
against  the  person  making  ic,  unless  some 
provision  of  the  Evidence  Act,  or  other  law 
renders  it  inadmissible.  Under  s.  24  to  s  26, 
statements  of  accused  persons  are  irrelevant 
subject  to  tha  provisions  of  ss.  27  to  29,  when 
such  statements  are  confessions.  ILAHI  BaKHSH 
V.  EMPRESS,  16  P.R.  1886,  Cr. 

(7) — Admissio7i — Confession,  definition  and 
scope  of.  —A  conlession  is  an  admission  made 
at  any  time  by  a  person  charged  with  a  crime 
stating  or  suggesting  the  inference  that  he  com- 
mitted the  crime.  HAKIMAN  v.  KinG-Empe- 
ROR  OPIndia,  51  P  L.R.  1905  =  20  PR  1905, 
Cr  =2  Cr.  L.J.  230.  See.  also.  Queen-Em- 
PRESS  V.    BaBU  LAL,  6  A.  509,  F  B. 

{S)  — Confession  and  admission. — A  confession 
is  also  an  admission  of  fact  as  well  as  an  ad- 
mission of  guilt.  ABBAS  ali  v.  Emperor, 
4  Cr.  L  J.  471  =  3  L.B.R.  208,  F  B. 

(9) — Confessions  must  be  considered  as  a 
whole. — A  confession  must  be  looked  at  as  a 
whole,  and  it  would  not  be  right  to  take  iso- 
lated portions  of  it,  and  to  consider  whether  any 
of  them,  regarded  separately,  amounts  to  an 
admission  of  guilt  or  not,  though  it  is  clear 
that  taken  together  they  do  not.  QUEEN- 
Empress  v.  Jagrup,  7  A.  646  =  A.W.N. 
1885,  131. 

(10) — Confession  to  be  taken  in  its  entirety. — 
A  prisoner's  confession  must  be  taken  in  its 
entirety.  QUEEN  v.  SHEIK  BOODHOO,  8  W. 
R.  Cr.  38. 

(11)— Confession  to  be  taken  in  its  entirety. — 
Where  there  was  no  reliable  evidence  of  the 
prisoner's  guilt  beyond  his  confessions,  held 
hia  confessions  must  be  taken  in  their  entirety. 
Quern  v.  Gour  Chunder  Polie,  i  W.R. 
Cr.  17.  Queen  v.  Chullundee  Porama- 
NICK,  3  W.R.  Cr.  55.  QUEEN  v.  CnOKOO 
Khan,  5  W.R.  Cr.  70.  GOLOKEE  Chunder 
Chowdhry  v.  Magistrate  of  chitta- 
GONG,  25   W.R.  Cr.  15. 

(12) — Statements  of  accused,  construed  as  not 
being  admissions  of  guilt. — Where  a  prisoner 
pleaded  guilty,  but  went  on  to  say  that  he  did 
not  commit  the   ofience   with   which  he   stood 
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charged,  the  plea  was  held  to  be   really   one  of 

not  euiity.    Queen  v,  Mittun  CHOwDHRy, 
11  W.R.  Cr.  53. 

(13) — Plea  ol  "guilty  "  nr  "not  guilty  ".  —  In 
cases  where  an  aocused  person,  called  on  lo 
plead  to  a  charge  before  a  Court  of  Session,  in- 
stead of  pleading  guilty,  makes  a  long  rambling 
statement,  more  or  less,  admitting  guilt,  it 
would  be  muoh  safer  if  the  judge  recorded  a  for- 
mal plea  of  "  not  guilty  "  and  proceeded  to  try 
the  case  in  the  ordinary  wav  recording  the 
evidence.  EMPEROR  v.  Deoki.  A.W.N.  1908, 
81  =  8  &  L.J.  137  =  7  Cr.L, J.  293.  (19  A.  119, 
B.) 

(14) — Trial — Magistrate  —Admission  by  accus- 
ed of  some  fact  alleged  by  prosecution — Ple2  of 
not  gidlty. — An  aocused  person  may  aimit  some 
or  even  all  of  the  fa'3ts  alleged  by  the  prosecu- 
tion, but  it  ha  plaadi  noo  guilty,  the  Court 
trying  him  is  bound  to  pcooead  according  to 
law  by  examinmg  the  witnesses  and  givmg  an 
opporDunity  to  the  ac3used  to  cross-eximine 
the  witnesses  foe  the  prosscutioa  and  adduce 
his  own  eviden-)e.  EMPEfioR  v.  S0M\BH4I 
NATHABAI,  9  Bom,  L  R.  1346  =  6  Cr.  L.J.  425. 

(\S)— Confession  of  culpable  homicide  not 
amounting  to  ynurder.  — Wnere  a  prisoner  con- 
fessed tbtt  he  did  not  suspect  his  wife's  fide- 
lity, th^t  he  left  homa  on  business,  tbat  on  his 
return  he  saw  what  convinced  him  of  his 
wife's  infidelity,  and  that,  mvd.ieoed  at  the 
sight,  he  killed  both  her  and  her  pariiaour, 
held  that  he  was  guilty  of  culpible  homicide  not 
amounting  to  murder,  and  that  the  oise  was  one 
is  which  he  ought  to  be  treated  with  lenity. 
Queen  v.  Sheik  BoooaoD,  8  W.R.  Gp.  38. 

(16) — Admisiion  by  versoyi  required  to  furnish 
security. — An  admission  by  a  person  required 
to  furnish  security  expressing  willingness  to 
give  security  should  be  duly  recorded  under 
s.  243  of  the  Code  of  Criminal  Procelure,  1893. 
In  re  SUBBA  Naicken,  17  M.L.J.  438. 

By  Vakil— Sfe  CrIM.  PRO.  CODE,  1893, 
s.  145,  7  C.W.N.  351. 

Admission  in  evidenoe  of  certain  state- 
ments recorded  by  police  officer  regarding  the 
commission  of  a  oognizible  oSenoe — See  CRIM. 
Pro.  CODE,  1898,  8.  154,U.B.R.  1892-1896, 
Vol.  I,  24. 

See  Grim.  Pro.  Code,   1898.  ss.  221  (7), 

<t42,  412  and  511,  4  N.L.R.  163  =  9  Cr.  L.J.  56. 

See  Evidence— General.  8  W.R.  Cr.  29. 

See  Evidence— NoN-ADMissiBiLiTY  of 
Evidence,  l.b.r.  1872— 1892,  350. 

Admission — Sole  evidence  against  aocused  — 
Admission  to  be  taken  in  its  entirety — See 
Penal  CODE,  ss.  302,  318,  9  M.L.T.  316  =  9 
Ind.Cas.  790  =  12Cr.  L.J.  142=i911  I  M.W.N. 
199. 

See  PENAL  CODE,  s.  318,  1  C.P.L.R.  163, 
Cr. 


Adoption- 
Temple  dasi — 0!  minor  girl  by— OSance 
under  s.  373— Guilty  knowledge — Presumption 
—See  Penal  Code,  &s.  372,  378,  13  M  LT. 
131  =  24  M.L.J.  211  =  14  Gr,  L.J.  33  =  18  lad. 
Gas.  257. 

Adulterated  Mustard  Oil. 

Sale  of— See  BEN.  ACT  II  OF  1888,  s.  361, 
3  C.W.N.  66. 

Adulteration. 

Sale  of  mustard  oil  adulterated  with  til  oil  — 
See  Ben.  Act  III  op  1899,  s.  495,  30  G.  613 
=  7  C.W.N.  637. 

Of  milk  with  water -Sie  MAD.  ACT  I  OP 
1866,  8.  26,  1  Weir  709. 

Adulteration  of  Food. 

See  Ben.  Act  II  of  I888,  s.  364,  3  C.W.N. 
66. 

Adultery. 

See  PESiL  CODE,  ss.  497,  498. 

(I)— Cnm.  Pro.  Cai^*  (1872),  s.  478  -Charge 
of  adultery —  Complaint  bu  h'xsband. — If  a 
criminal  obarge  of  adultery  is  co  bi  preferred, 
a  formal  oompUint  of  that  ofianoe  mu^t  be 
instituted  in  tne  minnar  provide!  by  law,  and, 
if  it  is  not,  s.  478  will  not  hive  been  satisfied. 
Wben  the  husband  preferred  againso  the  accu- 
sed a  complaint  of  rape  on  his  wife,  but  not  of 
adultery,  held  that  the  mere  circum<itauce  of 
the  husband  appearing  as  a  witness  in  the  pro- 
secution far  that  oSence  could  not  be  regarded 
as  amounting  to  the  institution  of  a  complaint 
for  adultery  in  the  sense  of  s.  478.  EMPRESS 
OF  INDIA  V.  Kallu.  5  A.  233  =  A.W.N.  1833. 
1.  [F.,  29  0.  415,  27  M.  61  =  2  Weir  236  ;  R., 
10  A.  39  =  7  A.W.N.  261.  36  A.  1  =  11  A.L.J. 
994=15  Gr.  L  J.  78  =  22  Ind.  Gas.  4.30.  14  Gr, 
L.J.  284=19  Ind.  Gas.  716  =  U.B.R.  1912, 
155,  30  G.  910  =  8  G.W.N.  17.] 

(2) — Complaint  by  husband— Quar p., — Is  the 
formal  assent  of  a  husband  to  a  charge  of  adul- 
tery, added  at  the  end  of  his  deposition,  a  pro- 
per compliance  with  s.  478,  Act  X  of  1872. 
Queen  v.  Luckhy  Narain  Nagory,  24  W. 
R.  18  Cr. 

(3  &  ^)— Condonation  of  adultery — Complaint 
by  husband — Penal  Code,s.  497 — Proof  of  mar- 
riage.— The  appellate  Couro  will  not  uphold  a 
conviction  for  adultery  when  the  husband  has 
shown  that  he  has  condoned  the  oSenoe. 
Before  a  person  charged  with  adultery  can  be 
convicted,  strict  proof  of  the  marriage  is  neces- 
sary. The  charge  should  be  instituted  by  the 
husband  of  the  woman.  The  oSence  of  adultery 
may  be  compounded.  QUEEN  v.  SMITH,  1 
Ind.  Jur.  N  S.  8  =  4  W.R.  Cr.  31. 

(b}— Penal  Cade,  s.  497 — Proof  of  ynarriage  — 
Evidence  Act,  s.  50. — Where  the  accused  wa3 
convicted  of  adultery  with  the  complainant's 
wife,  the  evidence  as  to  the  marriage  between 
the  complainant  and  his  wife  consisted  of  state- 
ments by  them  that  they  were  married  to  each 
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other,  and  a  statement  by  the  accused,  when 
examined  by  the  committing  Magistrate,  that 
the  woman  was  the  wife  of  the  complainant, 
held,  that  the  evidence,  having  regard  to  s.  50 
of  the  Eviden3e  Act,  and  also  to  the  principle 
that  strict  proof  should  be  required  in  all 
criminal  cases,  was  altogether  insufficient 
to  prove  the  marriage,  and  the  admission  of  the 
prisoner  would  not  strengthen  the  posit'.oo, 
because  if,  as  a  matter  of  fact,  there  had  been 
no  marriage,  no  conviction  would  stand  against 
him  under  s.  497.  EMPRESS  OF  INDIA  v. 
Kallu,  5  A.  233  =  A.W  N.  1883.  1.  [F.,  Rat. 
Un.  Gr.  C.  190  ;  Appr.,  18  A.W.N.  1  ;  R  .  18 
A.W.N.  186,  3  O.C  342,  31  B.  218  =  9  Bom. 
L.K.  148  =  5  Cr.  LJ.  164  ;  Discussed,  9  M.  9  = 

1  Weir  572  ;  Not  F  ,  5  P.  R.  1894  Or.] . 

{6)— Penal  Code,  s.  i07— Adultery— Proof  of 
marriage. — In  a  prosecution  for  adultery,  the 
marriage  of  the  complainant  with  his  alleged 
wife  Jiiust  be  str'ctly  proved.  QueENEm- 
PRESS  V.  ABDUL,  Rat.  Un.  Cr.  C.  539  =  Cr. 
Bg.  12  of  1891. 

(7) — Proof  of  marriage— Evidence  Act,  s.  50. 
—Where  marriage  is  an  ingredient  in  any 
offence,  e  g.,  adultery,  bigamy  and  the  like, 
there  must  be,  according  to  s.  50  of  the  Evi- 
dence Act,  strict  proof,  in  the  regular  way,  of 
the  fact  of  the  marriage.  EMPRESS  v. 
PITAMBUR  SINGH.  5  C.  566  =  5CL.R.  597, 
F.B.=3Shorae  L.R  Cr  13.  (8  B.L.R.  App. 
63,  Overrulsd.)  [Not  F.,  5  P.R.  1894  Or.;  F.,  5 

A.  233.  3  0.G.  34-2,  Kit.  Un.  Cr.  C.  190  ;  B., 
86  A,  1  =  11  A.L.J.  994  =  15  Cr.  L.J.  78  =  22  Ind. 
Cas.  430,  31  B.  218  =  9  Bom.  L.R.  148  =  5  Cr. 
L.J.  164,  A.W.N.  1898,  186,  10  Cr.  L.J    235  = 

2  S.L.R.  22  ;  Discussed,  9  M.  9  =  1  Weir  572]. 

(8) — Penal  Code,  s.  493 — Conviction  under 
the  section — Proof  of  valid  marriage — Evidence 
Act,  s.  60. — In  order  to  convict  a  person  under 

B.  498,  I.P.C.  mere  statements  of  witnesses  that 
the  complainant  and  his  wife  lived  as  husband 
and  wife  are  not  sufficient ;  it  is  necessary  that 
the  facts  constituting  a  valid  marriage  should 
be  proved  in  accordance  with  s.  60  of  the  Evi- 
dence Act.  Empress  v  arshed  Alt,  13  C  L. 
R.  123.  (5C.L.R.  597,  P.B.  =  5  C.  566,  R.) 

(9) — Proof  of  adultery — Sexual  intercourse — 
Presumption  of  knoiuledge  that  woman  is  mar- 
ried.— In  a  case  of  adultery,  sexual  intercourse 
must  be  proved;  the  sexual  intercourse  required 
for  adultery  being  the  same  identical  thing  aa 
the  sexual  intercourse  required  for  rape.  The 
difference  lies  in  the  mode  of  proof  :  in  rape, 
no  presumption  of  sexual  intercourse  can  be 
made  ;  in  adultery,  it  can  be  from  evidence 
pointing  strongly  to  an  inference  of  guilt.  It 
is  not  necessary,  therefore,  that  there  should 
be  direct  evidence  of  an  act  of  adultery,  nor 
that  the  adulterer  should  know  whose  wife  the 
woman  is,  provided  he  knew  she  was  a  married 
woman.  QUEBN  v.  MADHUB  GIRI  MOHUNT. 
21  W.R.  Cr.  13. 

(10)- Co-habitation  if  necessary  for  complete 
marriage— Penal  Code,  s.  497.— It  is  not  neces- 
sary to  make  a  marriage  complete,    that  there 
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should  be  cohabitation.     BlRBUL  v.   SAWAN, 
i  P.R.  1874  Cr.  (48  P.R.  1867,  Cr.,  Overruled). 

(11) — Sigai  wives,  whether  legal  wives. — 
Sagai  marriages,  that  is,  the  custom  of  re- 
marriage of  widows,  prevails  among  certain  low 
castes  of  Behar,  and  is  legal  and  valid.  P-^rsons 
committing  adultery  with  a  sagai  wife  are 
punishable  BiSSURAM  KOIREE  v.  EMPRESS, 
3  C.L.R.  410.    Uppl;  IOC.  138  ;  R.,  5  G.  692.] 

(12}— Marriage  illegal  by  Bindu  Law— Cus- 
tom of  caste— Penal  Code,  s.  idl— Dissolution 
of  marriage  at  will  and  marriage  [natra)  luith 
another  man — Custom. — A  custom  of  the  Tala- 
pada  Hali  caste  that  a  woman  should  be  per- 
mitted to  leave  the  husband  to  whom  she  has 
been  first  married  and  to  contract  a  second 
marriage  (natra)  with  another  man  during  the 
lifetime  of  her  first  husband  and  without  his 
consent  is  invalid,  as  being  entirely  opposed  to 
the  spirit  of  Hindu  law  ;  and  the  man  with 
whom  the  woman  so  married,  having  had  sexual 
intercourse  with  her,  and  it  being  found  that  be 
did  not  honestly  believe  that  she  had  become 
his  wife  was  held  to  be  guilty  of  adultery  under 
s.  497.  Penal  Code.  REG  v.  K.arsaN  CROJA, 
2B.H.C   117. 

[l'd)—Marriage  contrary  to  Hindu  Lata  — 
Custom  of  caste— Penal  Code,  s.  497.— Where  a 
prisoner  accused  of  adultery  sets  up  in  defence 
a  naira  marriage  contracted  with  the  woman 
with  whom  he  is  alleged  to  have  committed 
adultery,  in  accordance  with  the  custom  of  his 
caste,  the  question  the  Court  has  to  determine 
is  whether  or  not  the  accused  honestly  believed 
at  the  tioae  of  contracting  the  natra  marriage 
that  the  woman  was  the  wife  of  another  man. 
REG  v.  Manohar  Raiji,  5  B.H  C.  Cr.  17, 

(\i)— Adultery  with  Mahomedan's  sixth  wife, 
if  offence— PenalCode,  s.  497.— Where,  in  a  case 
of  adultery  with  the  complainant's  wife,  the 
complainant,  a  Mahomedan,  alleged  that,  in 
order  to  legalise  his  marriage  with  his  5th 
and  6th  wives  and  to  keep  within  the  law, 
which  only  permitted  him  to  have  four  wives, 
he  kept  two  of  the  first  four  of  bis  six  wives 
partially  divorced  by  uttering  the  words  of 
divorce  only  once  or  twice,  held  that  the  woman 
in  question  was  not  the  complainant's  wife. 
Rab  Nawaz  Khan  v.  Crown,  1  PR-  1873  Cr. 

(lb)-' Penal  Code,  s.  4.98— Offence,  zohen  com- 
plete.— The  offence  contemplated  by  s.  488, 
I.P.C,,  is  complete  if  it  appears  that  the  accused 
went  away  with  the  woman  in  such  a  manner 
as  to  deprive  her  husband  of  his  control  over 
her  ;  the  fact  that  the  woman  accompanied  the 
accused  of  her  own  free  will  does  not  diminish 
the  criminality  of  the  act.  EMPEROR  v.  jAN 
Mahomed,  i  Bom.  L.R.  435. 

(16) — Adultery  and  re-marriage  —Joinder  of 
charge.  —  The  offences  of  adultery  and  marry- 
ing again  during  the  lifetime  of  the  husband 
should  not  be  tried  together.  REG  v. 
Vithaee,  Rat    Un.  Cr.  C.  i. 

(il)— Penal  Code,  ss.  497.  i93— Previous 
cojiviction  for  adultery— Subsequent  adultery — 
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Second  punishment. — If  a  man,  who  has  been 
convicted  of  adultery  with  another  man's  wife, 
continues  his  adulterous  intercourse,  he  will  be 
liable  to  a  second  conviction  and  punishment 
for  the  fresh  act,  notwithstanding  that  the 
woman  had  not  returned  to  her  husband's 
protection  after  the  coQviction  of  her  paramour. 
Queen-Empress  v.  Emaji,  Rat.  Un.  Cr.  C. 
150  =  Cr.  Rg.  28—10—1880. 

(18) — Suit  for  dissolution  of  marriage— Delay 
—Divorce  Act  (IV  of  1869),  s.  14.— Though 
there  is  no  absolute  limitation  in  the  case  of  a 
petition  for  dissolution  of  marriage,  yet  the 
Courts  will  always  look  whether  there  has  been 
such  delay  in  preferring  the  charge  of  adultery 
as  to  lead  to  the  conclusion  that  the  petitioner 
had  either  connived  at  the  adultery  or  was 
wholly  indifferent  to  it.  But,  any  presumption, 
arising  from  apparent  delay,  may  be  rebut- 
ted by  an  explanation  of  the  circumstances. 
WILLIAMS  V.  WILLIAMS,  3  C.  688.  [R.,  17  B. 
624.  P.B.] 

(19) — Enticing  a^vay  woman — Penal  Code, 
ss.  497,  ^98—  For^n  of  conviciion. — A  prisoner 
need  not  be  convicted  both  of  adultery  and 
enticing  away  the  woman  ;  the  former  would 
include  the  latter,  if  there  be  an  enticing  away, 

Queen  v.  pochun  Chung,  2  W.R.  Cr.  35. 

(20) — Charges  of  adultery,  enticivg  aioaij  and 
theft — Acquittal  on  the  first  tivo — Trial  of  theft. 
— Where  a  person  was  charged  with  adultery 
and  enticing  away  a  married  woman  and  of 
theft  of  the  husband's  property  with  the  con- 
nivance of  the  latter,  Jield,  that  the  acquittal 
of  the  accused  on  the  first  two  charges  would 
not  entitle  him  to  a  discharge  without  trial  on 
the  charge  of  theft.  It  would  still  be  open  to 
the  Jury  to  find  that  the  accused  was  present 
and  dishonestly  removed  or  took  part  in  the 
removal  of  the  property  of  the  husband.  HIGH 
Court  Proceedings,  16th  May  1870,  5 
H  H  G.  App.  22. 

(21) — Partnership,  dissolution  of, — Adultery 
of  one  partner  with  the  wife  of  his  co-partner 
ia  a  sufficient  ground  for  dissolution  of  the 
partnership.  ABBOTT  v.  CRUMP,  5  B.L.R. 
109. 

{22)— Penal  Code,  s.  497 — Attempt  to  commit 
adultery. — Adultery  being  an  act  which  requires 
the  consent  of  both  the  parties,  it  is  not  suffi- 
cient, in  order  to  convict  a  man  of  an  attempt 
to  commit  adultery,  that  he  was  found  in  a 
place  in  which  adultery  might  have  been  com- 
mitted and  he  was  minded  to  commit  it. 
Because  he  was  so  minded  and  had  entered  the 
woman's  room,  it  does  not  necessarily  follow 
that,  but  for  some  interruption,,  the  oSence 
would  have  been  consutnmL'ted.  In  re  BASAVA 
Chary.  1  Weir  569. 

(23)— S.  199,  Crim.  Pro.  Code  (1661), 
Prosecution  for  adultery— Death  of  husband, 
effect  of. — The  law  only  requires  that  the  pro- 
secution on  a  charge  of  adultery  should  be 
instituted    by    the    husband.     Although  it    is 
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desirable  that  such  charges  should  be  with- 
drawn by  the  prosecution  on  the  death  of  the 
aggrieved  party,  it  cannot  be  said  that  the  death 
necessarily  puts  an  end  to  the  prosecution. 
HIGH  Court  Proceedings.  1.3th  July 
1869,  No.  Ivi6l,  2  Weir  235-4  M.H  C.  App.  S3. 

(24)  — Cnm.  Pro.  Cede  (1861).  s.  199— Prose- 
cution for  adultery—  Minor  husband. — A  minor 
husband  cannot  be  represented  by  another  in  a 
prosecution  for  adultery.  HIGH  COURT  PRO- 
CEEDINGS, 7TH  Feb.  1871,  No.  250,  2  Weip 
235. 

(25)— Proof  of  adultery— Penal  Code,  s.  497. 
— In  a  criminal  case,  adultery  must  be  proved 
in  the  same  degree  as  in  a  divorce  suit.  If  the 
woman  and  the  alleged  adulterer  are  not  caught 
in  the  act,  criminal  intention  and  opportunity 
must  be  proved,  and  all  absence  of  consent  or 
connivance  must  be  shown  on  the  husband's 
part.  Sher  Khan  v.  Crown,  l  P.  R.  187i 
Cr.     [R.,  1911  U.B  R.  4th  qr.  p.  100] 

See  Abatement  of  prosecution,  4 
M.H.C.  App.  55  =  2  Weir  235. 

See  ATTEMPT,  13  P.R.  1879  Cr.,  25  P.R. 
1902  Cr. 

See  COMMITMENT  TO  SESSIONS  COURT,  4 
A.  150. 

Charge  of  adultery — Withdrawal  of  charge 
by  husband — Revisional  powers  of  High  Court 
—  See  COMPOUNDING  OFFENCE,  5  B  H.C. 
Cr.  27. 

See  COMPOUNDING  OFFENCE,  2  N.W.P. 
234. 

See  Crim.  Pro.  Code,  1898.  ss.  4  and  488, 
17  M.  260  =  2  Weir  641  =  4  M.L.J.  83. 

Mother  of  a  minor  husband,  if  aggrieved 
party— See  CRIM.  PRO.  CODE,  1898,  s.  198,  2 
Weir  231. 

Prosecution  for — Minor  husband — See  CRIM.. 
PrO.  Code,  1898,  s.  199,  2  Weir  235. 

See  Crim.  Pro.  Code,  18S2,  s.  488,  20  M. 

470  =  2  Weir  643  =  7  M.L.J.  303,  F.B. 

House  trespass  with  intent  to  commit — See 
Criminal  Trespass,  i  Weir  532  =  8  M.H.C 
App.  6. 

Grave  provocation — Husband  finding  wife  in 
—See  Culpable  homicide  not  amount- 
ing to  murder,  1  W.R.  Cr.  17,  8  W.B.  Cr. 
38. 

Grave  provocation  —  Husband  seeing  wife 
seduced  to— See  CULPABLE  HOMICIDE  NOT 
AMOUNTING  TO  MURDER,   3  B.L.R. A.  Cr.  33. 

Imputation  of — to  woman — Medical  examina- 
tion of  woman— Se«  DEFAMATION,  Rat.  Ua. 
Cr.  474  =  Cr.  Rg.  33  of  1889. 

See  EVIDENCE  GENERAL,  40  P.R,  1882  Cr. 

House  trespass  with  intent  to  commit 
adultery— See  HOUSE  BREAKING,  1  Weir  532: 
=  8  M.H.C.  App.  6. 
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House  trespass  ia  order  to  commit —  See 
EOUSETRESPASS,  1  Weir  531  =  2  Weir  236. 

House  trespass  for  the  purpose  of  committing 
— See  HOUSE-TRESPASS,  1  Weir  537. 

See  Ma  HOMEDAN  Law— Maintenance, 
L.B.R.  1872-1892,  596. 

Order  for  maintenance — Subsequent  proof  of 
—See  Maintenance,  8  B.H.C.  Cr.  124. 

See  Maintenance,  30  M.  332  =  2  M.L  T. 
166  =  17  M  L.J.  279  =  5  Cr.  L.J.  359.  A.W.N. 
1883,  180,  A.W  N.  1S93,  56.  31  P.R.  1887,  Cr. 
L.B.R.  1872—1892,  596,  Rat.  Un.  Cr.  C.  353 
=  Cr.  Rg.  42  of  1887,  5  N.L.R.  19  =  9  Cr.  L.J. 
390=1  Ind.  Cas.  801. 

See  Penal  Code,  s.  451,  19  A.  74  =  A. W.N. 
1896,  178. 

See  Rape,  29  C.  415  =  6  C.W.N.  677. 
See  Trial,  5  M.H.C.  App.  16. 

Evidence  of  woman  charged  with  —  See 
Witness  —  General  —  Who  are  com- 
petent TO  be  witnesses,  6  W.R.  Cr.  92. 

Advance. 

To  brokers  for  supply  of  paddy — Absence  of 
pro-notes — Undertaking  to  apply  advances  to 
purchasing  paddy  for  advancing  firm— Trans- 
action whether  a  loan  or  trust — See  Penal 
Code,  s.  405,  14  Cr.  L.J.  145=19  Ind.  Gas. 
145  =  7  L.B.R.  16  =  6  Bur.  L.T.  13,  P.B. 

Adverse  Possession. 

See  Dispute  as  to  possession  of  im- 
moveable PROPERTY,  8  W.R.  373. 

Advertisement. 

Obscene  through  post  cards — See  ACT  VI 
OF  1898,  ss.  20  and  61,  32  C.  247  =  2  Cr.  L.J. 
201. 

See  Defam.\tion,  3  A.  342. 
Advocacy. 

See  Witness— Miscellaneous  Cases.  5 
M.L.T.  58,  P.C.=9  C.L.J.  172  =  13  C.W-N. 
370=11  Bom.  L.R.  196  =  31  A.  116  =  19  M.L.J. 
186  =  1  Ind.  Gas.  128. 

Advocate. 

See  Legal   Practitioners— Advocate. 

Advocate-General. 

(1)  —Advocate  General  —Right  to  pre-audience, 
— The  Advocate-General  and  OfiQciating  Advo- 
cate-General for  the  time  being  are  entitled  to 
similar  pre-audience  as  the  Attorney-General 
in  England.  In  the  matter  of  the  claim  of 
advocate-General,  Bourke  O.C.  224. 

Points  not  raised  in  Advocate-General's 
certificate  not  allowed  to  be  argued  at  the 
hearing— See  EVIDENCE  ACT,  1872,  ss.  25, 
26.  114.  ill  (6).  133,  157.  (1912)  M.W.N.  549  = 
12M.lt.  1  =  13  Cr.  L.J.  352  =  14  lud.  Cas. 
896  =  35  M.  397. 
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Advocate-General  —concluded. 

Certificate  by  Advocate-General,  when  grant- 
able— See  LETTERS  Patent  -  Letters 
Patent,  1865— Bengal,  s.  26,  4  C.W.N. 
433,  F.B. 

See  Letters  Patent— Letters  Patent, 

1865— BOMBAY,  ea   25.  26,  9  Bom,  L.R.  789  = 
6  Cr.  L.J.  164  =  32  B.  111  =  2  M.L.T.  414. 

Advocate-Generals'  Powers  Act. 
See  ACT  X  OF  1875. 

Aerated-Waters. 

Aerated  waters  whether  '  food  ' —Exposing 
unwholesome  aerated  waters  for  sale — Whether 
punishable— See  Mad.  ACT  III  OF  1904.  s.  409, 
cl.  (19),  16  M.L.T.  585  =  26  Ind.  Cas-  311. 

Affidavit. 

(D— Affidavits,  use  to  be  viade  o/.— Though 
affidavits  may  be  used  to  show  a  want  of  juris- 
diction, even  though  such  affidavits  contradict 
for  this  purpoFB  the  finding  of  the  Court,  it  is 
quite  clear  that  they  cannot  be  used  as  afford- 
ing material^!  for  reviewing  the  Magistrate's 
decision.  Where  the  charge  is  such  that,  if 
true,  it  would  give  the  Maai.strate  jurisdiction, 
his  decision  is  final.  REG.  v.  NATHALAL 
PITAMBER,  10  B  H  C.  102. 

(2)— Cnm.  Pro.  Code  (1882),  s.  Ml- False 
statement  in  an  affidavit  attached  to  an  applica- 
tion far  revision.— Where,  in  an  affidavit  attach- 
ed to  an  application  for  revision  from  an  order 
convicting  him,  the  convict  makes  a  false  allega- 
tion, he  could  not  be  prosecuted  for  perjury,  as  it 
was  not  competent  to  put  him  upon  oath  at  all. 
In  the  matter  of  Barkat,  19  A.  200  =  A.W.N. 
1897,  23.  (12  M.  451,  R.)  [P.,  28A.  331  =  3  A.L. 
J.  98  =  A.W.N.  1906,  42  =  3  Cr.  L.J.  225;  R  ,  10 
Cr.  L.J.  509  =  4  Ind.  Cas.  160=12  O.C  308.] 

(B)— Penal  Code,  ss.  196  and  199— Affidavit 
before  a  Deputy  Magistrate — Power  to  administer 
oath— Perjury.  — A.  Deputy  Magistrate  has  no 
power  to  administer  an  oath  to  a  person  making 
a  declaration  in  the  shipe  of  an  affidavit.  Such 
person  cannot,  therefore,  be  prosecuted  for  per- 
jury under  s.  199.  In  the  matter  of  the  petition 
-/  IswAR  ChUNDER  GUHO,  14  C.  653.  [R.,  35 
A.  58  =  10  A.L.J.  462=13  Or.  L.J.  769=17  Ind. 
Cas.  401;  5  S.L.R.  102  =  12  Ind.  Cas.  651  =  12 
Cr.  L.J.  563.] 

Attorney  if  can  make  affidavit  in  answer  to 
rule  against  him  under  Court's  disciplinary 
powers— Liability  for  false  statement  in  affi- 
davit—See Crim.  Pro.  Code,  i898.  s.  195,  15 
Cr.  L.-J.  49  S.  B.  =  22  Ind.  Cas.  321  =  41  C. 
446.  S.B. 

Sanction  to  prosecute — Evidence — Affidavit. 
—See  Crim.  Pro.  Code  1898.  ss.  195.  476  =  14 
Bom  L  R.  587  =  13  Cr.  L,J.  689  =  16  Ind.  Cas. 
497  =  1  Bom.  Cr.  C.  154. 

False  allegation  in— See  CRIM.  PRO.  CODE, 
1898,  ss.  476,  526,  3  C.L.J.  357  =  3  Cr.  L.J. 
329. 
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What  affidavits  should  contain  and  how 
they  should  be  verified — See  GRIM.  Pro. 
Code,  1898,  s.  540,  11  A.L.J.  986. 

See  Defamation,  8  C.W.N.  292. 

False  statement  in  affidavit  supporting  the 
application  for  transfer — See  PENAL  CODE, 
8s.  193  and  199,  1  Weir  176  =  1  Weir  822  =  2 
Weir  686. 

Of  accused,  if  admissible  in  High  Court 
to  show    that    he  had    not   pleaded  guilty — See 

Practice  AND   Procedure,    19  m.  2G9  =  i 

Weir  850. 

See  SANCTION  TO  PROSECUTE— CONDI- 
TIONS REQUISITE  FOR  GRANT  OF  SANCTION, 
ETC.,  11  Bom.  L.R.  1164=4  Ind.  Gas.  273  =  10 
Cr.  L.J.  539, 

See     TRANSFER       OF     CRIMINAL     CASES— 

General,  a.  W.N.  1886,  ^57. 
"  See   Transfer   of    Criminal   Cases- 
Miscellaneous  Cases,  8  C.  63. 

Affirmation' 

See  Solemn  affirmation. 

Affray. 

See  Penal  Code,  ss.  159, 160. 

{!)— Penal  Code,  s.  159— Affray  defined— li 
two  or  more  persons,  by  fighting  in  a  public 
street,  disturb  the  public  peace,  they  may  be 
guilty  of  an  affray,  though  it  is  not  clear  which 
particular  person  struck  which  particular  per- 
son. It  is  sufficient  to  prove  that  they  fought 
together  in  a  public  place  and  thereby  disturb- 
ed the  public  peace.  VaddE  RAMUGADU,  I 
Weir,  71. 

[2)— Penal  Code,  ss.  159  and  160— Affray, 
what  constitutes. — To  constitute  an  afiray 
under  s.  160,  Penal  Code,  there  must  be  a 
"figliting  in  a  public  place "  and  consequent 
disturbance  of  the  public  peace.  Mere  exchange 
of  words  without  fighting,  in  consequence  of 
an  obstruction  in  the  public  way,  caused  to 
some  of  the  accused,  would  not  amount  to  an 
affray.     In  re  ANGAPPANasari.  1  Weir  71. 

(3) — Evidence  as  to  nature  of. — In  an  affray, 
specific  evidence  as  to  the  acts  of  each  fighter 
cannot  be  expected,  but  only  general  evidence 
as  to  the  accused  taking  part  in  it,  and  persons 
who,  as  in  this  case,  punted  the  boats  on  which 
the  fight  took  place,  were  held  to  be  just  as 
blameworthy     as    men      who    struck      blows. 

MoHER  Sheikh  v.  Queen-Empress,  21C. 
392. 

(i)— Penal  Code,  ss.  159,  160 — Affray  in  a 
fuhlic  place. — Where  it  appeared  from  the  evi- 
dence that  a  chabutra  was  not  accessible  to  the 
public,  by  right  or  by  possession,  or  by  usage 
or  otherwise,  held,  that  it  was  not  a  public  place 
under  s.  159,  I.  P. C,  although  any  member  of 
the  public  walking  along  the  street  could  walk 
on  to  it  as  it  adjoined  the  public  street.  QUEEN- 
Empress  v.  SRI  Lal,  17  A.  166  =  A.  W.N. 
1895,  42.  [R.,  29  B.  386  =  7  Bom.  L.R.  333  = 
2  Cr  L.J.  252,  31  G.  542  =  6  C.W.N.  458;  A, 
W.N.  1904,  92;  10  Cr.L.J.  16.] 


Affray  -concluded. 

See  Grim.  Pro.  Code,  1898,  ss.  244,  250, 
Rat.  Un.  Cr.  C.  403  =  Gr.  Rg.  64  of  1988. 

See  Dispute  as  to  possession  of  im- 
moveable property,  18  W.R.  Cr.  19. 

See  Hurt,  4  L.B.R.  237  =  7  Cr.  L.J.  498. 
See  Rioting,  i  N.W.P.  293. 
See  Sentence -General,  12  W.R.  Cr.  72. 
Affrays,  Bengal. 

See  Ben.  Act  IV  of  1840. 
Afghans- 
Afghan  soldier  enlisted  in  the  Indian  Army 
— Murder  committed  by  him  at  Canton — 
Jurisdiction  of  Court  at  Honkong  to  try  him — 
Consent  of  Amir  of  Afghanistan  to  exercise  of 
jurisdiction  if  can  be  implied.  See  ST.  53  AND 
54,  Vict.,  C.  37.  18  C.W.N.  705  =  15  Gr.  L.J. 
326  =  23  Ind  Gas.  678,  P.C. 

Africa  Order  ia  Council,  1889,  1892,  1893. 

(1)  —Spheres  of  influence  —  Significance  — 
African  orders  in  Council. — The  Consular 
Court,  by  various  Articles  of  the  orders  in 
Council  of  1889  and  subsequent  years,  is  given 
some  jurisdiction  over  spheres  of  inflaence 
under  its  command.  But  this  is  not  the  same 
as  the  jurisdiction  which  the  Consul  has  as 
Commander  and  does  not  extend  over  foreign- 
ers. Occupation  for  purposes  of  war  is  not 
annexation,  and  has  no  significance  nor  does  it 
affect  the  law  of  the  State  so  occupied.  Thus, 
the  Consular  Court  of  Uganda  had  no  jurisdic- 
tion over  offeoces  by  foreigners  committed 
within  its  sphere  of  inflaence  but  beyond  the 
Protectorate.  QUEEN-EMPRESS  v."  JUMA, 
Rat.  Ua.  Cr.  C.  880  =  Cr.  Rg.  3  of  1897. 

See  Jurisdiction  of  Criminal  Courts, 
—General,  22  B.  54. 

Age. 

Determination  of— See  ACT  V  OF  1876,  s,  8, 
Rat.  UN.  Gr.  G.  494. 

Murder — Evidence  purely  circumstantial — 
Sentence  of  death  or  transportation  for  life- 
Legality — Age  of  accused  also  to  be  taken  into 
account  in  imposing  sentence  — See  CIRCUM- 
STANTIAL Evidence,  i6  M.L.T.  535. 

False  certificate  of— See  FORGERY,  13  B. 
515,  Note. 

Agency  Tracts  (Ganjam). 

(1) — Transfer  of  case  frotn  Agency  Tract  to 
Sub- Divisional  Magistrate  havmg  jurisdiction 
over  agency  and  non-Agency  tracts  —  Convictiori 
by  latter  Magistrate — Appeal  to  Sessions  Judge  of 
Ganjam — Does  not  lie — Proper  forum  o/  appeal 
— Agent  as  Sessions  Judge  of  Agency  tracts. — 8 
committed  an  offence  at  B,  which  is  within  the 
Ganjam  Agency  tracts.  The  case  was  transfer- 
red by  the  Agent  to  the  Pirst-class  Magistrate 
of  G,  who  had  local  criminal  jurisdiction  over 
certain  Agency  as  well  as  certain  non-Agency 
tracts.     8  preferred  an  appeal  to  the  Sessions 
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Agency  Tracts  (Ganjana)  —concluied. 

Judge  of  the  Ginjim  Sessions  Division.  Held 
that  the  Sessions  Jud^e  of  the  Ganjam  Sessions 
had  no  jurisdioiion  to  bear  the  appeal,  which 
shoulii  have  been  not  to  him,  but  to  the  Agent. 
The  Magistrates  of  the  Agency  Tracts  are  not, 
assuoh,  in  any  way,  subordinate  to  the  Sessions 
Court  of  the  non-Agency  Sessions  Division  of 
Ganjim  ;  nor  does  the  fact  that  the  same 
person  is  a  Pirst-Class  Sub-Divisional  Magistrate 
in  both  districts,  make  him  subDrdiuate  to  the 
Sessions  Court  of  the  GanJ4.m  Sessions  division, 
in  regard  to  the  Migistrate's  jacisdiction  in  the 
Agency  District.  THE  PUBLIC  PROSECUTOR 
V.  S4DAN\NDA  PATNAIK,   23    M.L  J.    670  =  12 

M.L.T.  601  =  13  Cp.  L  J.  830  =  17  lad.  Gas. 
786.     (30  M.  ]35,  D.) 

Agent- 
See  Principal  and  Agent. 

(1) — Deici>i — Khizmchi.—A.  dev)an  miy  ba 
an  agent  during  the  absence  of  bis  master ;  but 
not  a  dejvan  who  acts  only  under  the  orders  of 
his  resident  master.  A  khazancki  of  the  zsmin- 
dar  of  a  village  is  not  an  agent  under  s.  90. 
Crim.  Pro.  Code,  lS7i.  Per  Markby,  J. 
Empress  v.  achiraj  L\ll,  4  C  603  =  3  C. 
L  R.  87  =  1  Shome  L.R  Cp.  83. 

Contrtcfcor  or  commission  adt^nt— Sie  ACT 
XIII  OF  1859,  s.  2,  .i  Bom.  L.R.  801. 

Unauthorized  use  of  name  as,  giving 
Vakalatnamah  in  name  of  decree-holders  with- 
out their  authority— See  FORGERY,  6  W.R. 
Cr.  78, 

Money  entrusted  to  broker — Broker  to  bear 
all  loss  —  Givnership — Trustee — See  PENAL 
Code,  s.  405,  15  Cr  L.  J.  452  =  2i  Ind.  Cas. 
332  =  7  Bur.  L.  T.  209,  F.  B. 

Aggrioved  Person. 

See  Crim.  Pro.  Code,  1893,  s.  198. 

See  BIGAMY,  26  C.  336. 

See  Defamation,  25  B.  151  =  2  Bom.  L. 
R.  665,  F.  B. 

Agra. 

Magistrates  in  the  Privinoe  of  Agra 
should  follow  precedents  of  Allahabad  High 
Court.  See  CkiM.  PRO.  CODE,  1898,  CHS. 
JCVIII,  XXt,  S3.  208,  256,  439,  10  A.L.J.  144 
=  13  Cr.L.J.   443  =  15  Ind.  Gas.  75. 


Agreement. 

Nit  to  prosecute  for  giving  false  evidence  — 
See  False  EVIDENCE,  3  N.W.P.  166, 

Between  parties  as  to  maintenance — Power 
of  Criminil  Court  to  enforce  agreement — See 
MAINTENANCE,  42  P.R.    13S8,  Cr. 

Agricultural  Purposes. 

Contract  of  servica  for,  and  othar  purposes  — 
See  ACr  XIII  OF  1859,  s.  2,  7  B.  379. 


Agricultural  Purposes— concluded. 

Closing  water  course— Diminution  of  supply 
of  water  for —Mischief — Wrongful  loss— See 
PENAL  CODE,  ss.  23,  430,  4  L.B.R.  149  =  7 
Cr.  L.J.  448. 

Illegal  taking  of  water  for  —  See  PENAE. 
Code,  s.  430,  l  Weir  507. 

AgriciUurist'a  Relief,  Dekhan. 

See  BOM.  ACT  XVLl  OP  1879. 
Ahmednagar  and  Khandesh. 

See  BOM.  Act  XI   OF   1846. 
Air-gun. 

See  ACT  XI  OF  1878,  4  Cr.  L.J.    239. 

Akbar's  Coin. 

See  COUNTERFEITING  COIN,  11  B.H.C.  172. 

Alibi. 

(1) — Failure  lo  provz,  whether  evidence  sup- 
porting prosecution. — Failure  to  prove  an  alibi, 
or  even  proof  that  an  alibi  is  false,  can  rarely 
be  regarded  as  evidence  supporting  the  case  for 
the  prosecution.  ALI  HUSSAN  v.  QUEEN- 
Empress,  L.B.R.   1893  1900.  349. 

{2)—NyAure  of  defence. — An  alibi  is  generally 
an  unsatisfaitory  way  of  disproving  a  claim  or 
charge.     REG.  v.  P.^RBHU  DAS,  11  B.H  C.  90. 

(3) — Case  where  defence  of  alibi  failed. — In 
this  case  the  appeal  was  rejected  as  the  appro- 
ver declared  that  the  (prisoner)  appellant  was 
present  at  the  daooity  and  as  the  alibi  which 
the  prisoner  attempted  to  prove  failed  altoge- 
ther. BootaSing  v.  Crown,  68P.R.  1865,  Cp. 

Proof  of— See  Charge  to  Jury,  Misdirec- 
tion, 3  B.L.R.A.  Cr.  43. 

See  Charge  to  Jury— Misdirection,  4 
M.L.T.  194. 

Defence  of— Whether  accused  prejudiced  by 
change  of  section  of  Penal  Code— See  CRIM. 
PRO.  CODE,  1893.  ss.  236,  2.37,  238,  (1911) 
U.B.R.  3rd.  Qr.  98  =  14Ind.  Cas.  973  =  13  Cr. 
L.J.  429. 

See  False  Evidence,  57  P.R.  1865,  Cr. 

Pleader — Setting  up  a  false  plea  of— Profes- 
sional misconduct—  See  LEGAL  PRACTI- 
TIONERS—PLEADER,  20  M.L.J.  498. 

Alluvial  Land. 

Cases  which  Magistrate  can  decide  as  to 
possession— Dispute  as  tn—See  DISPUTE  AS 
TO  POSSESSION  OF  IMMOVEABLE  PROPERTY, 
17  W.R,  Cr,  53. 

Alteration. 

(1)— Entry,  alteration  o/.— With  reference  to 
entry  No.  1  of  the  list  of  crimes  in  Circular 
Order  No.  5,  dated  6th  July,  1865,  ss.  325  and 
326  may  be  substituted  for  ss.  323  to  326,  as  it 
was  never  intended  to  include  ss.  323  and  324, 
Penal  Code,  in  the  list  in  question.  CRIMINAL 
CIRCULAR  MEMO.  No.  1,  11  W.R.Gc  Cir.  3. 
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Alteration — concluded, 

(2) — Alteration  of  columns  14  to  16  of  state- 
vunts  No.  1,  Part  land  No.  2,  Part  I— With- 
drawals, nischarges  andacguitlals  — No?.  9 and 
25  of  the  Rules  for  the  preparation  of  Magis- 
trates' Statemonts  and  Nos.  93  and  134  relative 
to  the  preparation  of  Momo  A.  CRIMINAL 
Circular  No.  18  of  15th  September, 
1864,  1  W.R.  Cir.  Cir.  3. 

Alteration  of  Charge. 

See  Charge. 

See  Penal  Code,  ss.  497,  498,  A.W.N, 
1881,  112. 

Alteration  of  Conviction. 

See  Conviction, 

See  SENTENCE. 

See  Penal  Code,  ss.  497,  498,  A.W.N. 
1881,  112. 

Alteration  of  Judgment. 

See  Judgment,  21  A  177=  A.W.N.  1899, 15. 
Alteration  of  Register. 

Under     the      Land      Registration    Act — See 

Collector,  2  CL.J.  555  =  10  O.W.N.  82  =  b 
Cr.L.J.  169. 

Alteration  of  Sentence. 

See  Sentence. 

(1)  WJien  Magistrate  may  alter  sentence. — A 
Magistrate  is  at  liberty  to  alter  his  sentence  at 
any  time  before  the  despatch  of  the  Calendar  to 
the  appellate  authority.  HIGH  COURT  PRO- 
CEEDINGS, 29TH  March  1870  5  M.H.C.  App. 
19, 

Alternative  Charges. 

See  Charge. 

See  Crim.  Pro.  Code,  1898,  ss.  225,  232, 
233,  537,  10  B.  124. 

Charges  in  the  alternative,  difference  be- 
tween—  Alternative  charges  for  offences  under 
the  Penal  Code  and  special  laws  not  permissible 
— Nature  of  offences  for  which  alternative 
charges  are  permissible— See  CRIM.  PRO. 
Code,  1898,  s.  236  10  Ind.  Gas.  168  =  12  Cr. 
L.J.  224  =  5  S.L.R.  16. 

See  Crim.  Pro.  Code,  1898,  s.  477,  8.0. 
Oudh,  206. 

Incriminating  questions  —  Contradictory 
Btatements— See  False  EVIDENCE,  Rat.  Un. 
Cr.  C.  518  =  Cr.  Rg,  40  of  1890. 

To  support,  proof  to  be  given  of  the  truth  of 
each  branch  of  charge —  When  justified — See 
False  evidence,  22  W.R.Cr.  2, 

See  False  Evidence,  5  B.H.C.  Cr.  49 
Eat.  Uo.Cr.C.  336  =  Cr.Rg.  26  of  1887,  27  P. 
B.  1890,  Cr. 

See  Penal  Code,  sa.  182.  193,  5  A.  17. 


Alternative  Charges — concluded. 

See  PENAL  Code,  s.  193,  17  A.  436  =  A.W. 
N.  1895,  102. 

See  PENAL  CODE.ss.  201,  302,  and  314  S.C. 
138.  Oudh. 

Contradictory  statements— See  SANCTION  TO 
PROSECUTE  —  Conditions  requisite  fob 

GRANT  OF  SANCTION,  ETC.— 2  Weir  169. 

Alternative  Conviction. 

When  not  legal— See  PENAL  CODE,  ss.  72, 
302,  201.  11  P.R.  1913,  Cr. 

Aternative  Finding. 

See  False  Evidence. 

(1) — Alternative  findingSt  when  not  to  he  made 
— When  there  is  no  reason  to  doubt  which  of 
two  offences  specified  in  an  alternative  charge 
the  accused  has  committed,  there  should  not  be 
an  alternative  finding.  QueeN-EMPRESS  v. 
Nga  On  Gaing,  L.B.R.  1872—1892,  436. 

{2)— Crim.  Pro.  Code  (1861),  s.  ■iS'l— Alterna- 
tive findings  under  same  offence — Legality  — The 
Code  of  Criminal  Procedure  only  contemplates 
an  alternative  finding  when  the  facts  are  ascer- 
tained and  it  would  follow  beyond  a  doubt  that 
the  facts  proved  constitute  one  of  two  offences 
under  one  section  of  the  Indian  Penal  Code  ;  or 
when  the  evidence  proves  the  commission  of  an 
offence  falling  within  one  of  two  sections  of  the 
Code  and  it  is  doubtful  which  of  such  sections  is 
applicable.  So,  an  alternative  finding  that  the 
accused  committed  dacoity  in  A's  house  or  B'a 
bouse  is  illegal,  where  it  cannot  be  determined 
which  house  was  entered,  since  the  not  com- 
mitting dacoity  in  one  house  would  not  be  con- 
clusive of  the  commission  of  the  offence  in  the 
other.  Reg  v.  Dewji.  Rat.  Un.  Cr.  C.  20  =  Cr, 
Rg.  6  9-1869. 

See  Charge- GENERAL,  ;l.B.R.  1872— 
1892,  436. 

Contradictory  statements  on  oath  or  solemn 
affirmation— See  FALSE  EVIDENCE,  1  Weir 
156  =  4  M.H.C.  51. 

See  False  Evidence,  Rat.  Un.  Cr.  C  26  = 

Cr.  Rg.  20-10-1869. 

As  to  intent  —  Conviction  —  See  PENAL 
CODE,  S.  441,  5  P.R.  1886,  Cr. 

Sentence  on— See  SENTENCE—  GENERAL, 
7  W.R.  Cr.  13. 

Alternative  Plea. 

Session  trial- See  CRIM.  PrO.  CODES,  1898. 
s.  271  (2),  Rat.   Un.  Cr.  Cas.   327  =  Cr.   Rg.  15 

of  1887. 

Alternative  Sentence. 

See  Sentence. 

See  Sentence  —Imprisonment— Impri- 
sonment IN  DEFAULT  OF  PAYMENT  OP 
FINE. 

See  PENAL  CODE,  s.  294,  L.B.R.  1872— 
1892,  309. 
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Alyasantana  Law. 

Mirriage  according  to — Proof  of  co-habitation, 
whether  sufficient— See  PENAL  CODE,  s.  498, 
6  M.  374  =  1  Weir  560  =  8  Ind.  Jur.  35. 

Ameen. 

(1) — Misconduct  of  Ameen. — The  Court  is 
bound  to  enquire  into  charges  against  the  Civil 
Court  Ameen  (such  as  can  be  readily  enquired 
into  and  their  truth  either  disapproved  or  prov- 
ed). Abdool  Kureem  Biswas  v.  Mu.  J.  D. 
Campbell,  8  W.R.  172, 

See  Ben.  Act  VIII  OP  1876,  33.  112  and  116, 
22  C.  286. 

See  U.  P.  ACT  II  OP  1901,  a.  134,  A.W.N. 
1905,  65. 

Sufficiency  of  Amin's  report  for  passing 
order— See  DISPUTE  AS  TO  POSSESSION  OP 
IMMOVEABLE  PROPERTY,  20  W.R.  Or,  57. 

See  Dispute  as  to  possession  of  immo- 
veable PROPERTY,  4  0.  378. 

See  Penal  Code,  s.  167,  l  Weir  74. 

See  Penal  Code,  s.  193,  17  A.  436  =  A.W. 
N.  1895,  102. 

Order  for  payment  of  part  of  fine  to — See 
Sentence— Pine,  6  W.R.  Or.  93. 

AmeodinK  Act  XXI  of  1867. 

See  ACT  XXIX  OP  1867. 
Amending  Act  II  of  1890,  Bombay. 

See  Bom.  act  I  of  1901. 
Amending  the  Code  of  Criminal  Procedure. 

See  ACT  XV  OP  1862. 
Amendment. 

See  Ckim.  Pro.  Code,  1898,  s.  145,  2  Weir 
107. 

Amendment  of  Charge. 

See  Charge— ambndmbet  op  Charge. 
Amendment,  Railway  Act. 

See  ACT  XXV  OP  1871. 
American  Law. 

Running  water — English  and  American  law 
— Not  subject  of  larceny — See  PENAL  CODE, 
s.  378,  (1912)  M.W.N.  119  =  13  lad.  Oas.  819  = 
13  Or,  L.J.  131. 

Americans. 

(I) —Penal  Code,  s.  56 — Penal  servitude. — 
The  punishment  of  penal  servitude  is  only 
applicable  to  Europeans  and  Americans. 
Queen- Empress  v.  Dtma  Baidya,  19  M.  483 
=  1  Weir  298  =  1  Weir  29. 

Amin. 

See  AMEEN. 

Amins,  Munsifs,  Sadar  Amins  and  Principal 
Sadr. 

See  Ben.  Reg.  V  of  1831. 


Ammunition. 

See  ACT  XI  OP  1878,  S5.  4,  19,  23  P.W.R. 
1910.  Cr.  =  16  P.R.  1910  =  6  Ind.  Cas.  952  =  11 
Or,  L  J.  421  =  191  P.L.R,  1910. 

Angling. 

In  a  tank,  whether  an  offanoe— See  Penal 
Code,  s.  ^77,  l  Weir  231. 

Animals. 

See  ACT  XI  OP  1890. 

See  Cruelty  to  Animals. 

(1)  —  What  are  animals- — The  word  "ani- 
mal "  ordinarily  means  an  organised  or  living 
being  having  sensation  and  power  of  voluntary 
motion,  an  inferior  or  irrational  being  as  dis- 
tinguished from  man,  and  crabs  are  "  animals" 
witbin  the  definition  of  s.  2  of  Act  XI  of  1890 
(Prevention  of  Cruelty  to  Animals).  TULSI 
Bbwah  v.  Sweeney,  2)  C.  881. 

Cruelty  to— See  ACT  V  OF  1861,  s.  34,  cl.  (2). 
A.W.N.  1887,  67. 

See  ACT  X[  OP  1S90,  ss.  2  and  3,  24  0.  831. 

See  Bom.  Act  VII  of  1867,  8.  31,  Rat.  Un. 
Or.  Oas.  183. 

Attachment  of  a  forest — Whether  an  elephant 
in  that  forest  can  also  be  attached — Who  is 
entitled  to  the  possession  of  the  elephant  — See 
CRIM.  Pro.  Code,  1898,  s.  145,  (I912)  M.W.N. 
540  =  14  Ind.  Oas.  3i8=13  Cr.  L.J.  222. 

Escape  of  an  animal  ferce  naturae  from  the 
possession  of  the  owner — See  MISCHIEF,  1 
Weir  498. 

Possession  of  animals  which  had  strayed 
away— Oaence— See  PENAL  CODE,  ss.  75,  403, 
411,  12  Gr.  L.J.  439  =  11  Ind.  Cas.  623  =  36  P. 
W.R.  1911  =  235  P.L.R.  1911. 

— When  can  be  the  property  of  the  pursuer — 
See  Penal  Code,  ss.  148,  149,  30i,  15  0.0, 
183  =  15  Ind.  Cas.  972  =  13  Cr.  L.J.  556. 

See  Penal  code,  s.  273.  3  P.R.  1908,  Cr.= 
5  P.W.R.  1908,  Or.-=7  Cr.  L.J.  278  =  139  P.L. 
R.  1908. 

Known  to  be  dangerous — Injury  caused  by 
such  animal — Conviction  of  herdsman  in  charge 
of  animal— See  PENAL  CODE,  s.  239,  3  N.L.R. 
90  =  6  Cr.  L.J.  100. 

See  Penal  Code,  s.  289,  1  A.L.J.  605. 

Wounding- See  PENAL  CODE,  ss.  426  and 
429,  3  Bom.  L.R.  503. 

— "  Bull  "  and  "  Cow "  and  "  any  other 
animal,"  meaning  of — See  PENAL  CODE, 
s.  429,  22  0.  457. 

Removal  of  animals  from  open  land  for  graz- 
ing—See Theft— THINGS  which  may  be 

the  SUBJECT  OP  THEFT,  4  Bom.  L-R.  626. 

Animals,  Punjab  Military  Transport  of. 

See  Pun.  Act  I  op  1903, 
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Anonymous  Comraanication. 

Sfe  Complaint.  Peocedure  on  eeceipt 
OF  Complaints,  3  CW.N.  65. 

Anonymous  Petition, 

Writinp  false  anouymrus  petition  to  Collec- 
tor—Sff  False  chaege,  i  Weir  121. 

Ante-dating  Sentence. 

See  Sentence-  Imprisonment  —  Gene- 
ral, 4  L.B.R,  152  =  7  Cr.  L.J.  453. 

Apostacy. 

S(e  CONVEESION. 

Sfe  Hindu  Law— Mabkiage,  18  C.  264. 
Appeal. 

1.— GENERAL. 

2.— Cases  where  appeal  lies. 

3.— Cases  where  appeal  does  not  lie. 

4.— Acts. 

5.— Appeal  from  acquiital. 

6.— APPEAL-  Practice  and  Procedure. 

7.— appeal  to  Privy  Council. 

See  abatement  of  appeal. 

See  Appellate  Court. 

See  Crim.  Pro.  Code,  1898,  ss.  404  to  431. 

See  Memorandum  op  appeal. 

See  Reference  to  High  Court. 

See  Revision. 

See  Sanction  to  prosecute— autho- 
rities competent  to  grant  sanction — 
Refusal  to  grant  sanction— appeal, 
Revision  and  jurisdiction  cf  Courts. 

See  SPECIAL  OR  Second  appeal. 
1.— General. 

(I)— Crim.  Pro.  Code  (1898),  ss.  421,  423— 
Appeal  from  conviction — Duty  of  appellant. — 
An  appellant  is  not  precisely  in  the  same 
position  before  an  appellate  Court  as  he  is 
before  the  Court  trying  him,  but  must  satisfy 
the  Court  that  there  is  sufficient  ground  for 
interfering  with  the  order  of  conviction.  If  no 
sufficient  ground  is  shown,  it  is  the  duty  of  the 
appellate  Court  not  to  interfere.  EMPRESS  v. 
SajiwaN  Lal,  5  A.  386=  A.W.N.  1883,  72. 

i'i)  — Appeal  in  criminal  cases — Dtity  of  Appel- 
late Court. — Where  it  appeared  from  the  judg- 
ment of  the  Sessions  Judge  in  appeal  that  he 
practically  called  upon  the  appellants  before 
him  to  establish  to  his  satisfaction  that  the 
first  Court  bad  come  to  a  wrong  finding:  — 
Held,  that  this  was  not  the  standpoint  from 
which  an  appeal  in  a  criminal  case  was  to  be 
approached.  In  an  appeal  from  a  conviction 
and  sentence,  it  is  for  the  appellate  Court,  as 
for  the  first  Court,  to  be  satisfied  affirmatively 
that  the  proeecution  case  is  substantially  true 
and  that  the  guilt  of  the  appellants  has  been 
established  bpyond  all  ressonable  doubt.  KAN- 
CHAN  MULLIK   V.    KlNG  EMPEROR,    18  C.W. 

N.  1215  =  13  Cr.  L.J.  686  =  26  Ind.  Cas.  13). 


Appeal — continued. 

1. — General — continued. 

(3)— Crim.  Pio.  Code  (1898).  s.  i2l— Sum- 
mary rejection  of  appeal,  luithout  opportunity 
given  to  pleader.— On  the  presentation  by  a 
pleader  of  a  criminal  appeal,  the  Magistrate, 
who  received  the  apptal,  called  upon  him  to 
argue  it  at  once  and,  on  the  latter  praying  for 
an  adjournment  to  enable  him  to  acquaint  him- 
self with  the  evidence  in  the  case  and  then 
argue,  rejected  the  appeal  summarily.  Held, 
that  the  crder  rejecting  the  appeal  without 
afiording  an  opportunity  to  the  pleader  of  being 
heard  in  support  of  the  appeal,  was  illegal. 
Emperor  v.  Gurshida  Balapa  Jati,  7 
Bom,  L.R.  89  =  2  Cr.  L.J.  58. 

(4) — Disposal  of  appeal  without  hearing  plea- 
der— Pratttce. — Where  a  Sessions  Judge,  not 
knowing  the  fact  that  the  appellant  was  re- 
presented by  a  pleader,  disposed  of  the  appeal 
in  chambers,  the  High  Court  directed  the  re- 
hearing of  the  appeal.  QUEEN-EMPRESS  v. 
Chunia,  Rat.  Un.  Cr.  C.  914. 

(5)— Crim.  Pro.  Code  (1882),  s.  421— Dismis- 
sal of  appeal  without  hearing  appellant. — The 
dismissal  of  an  appeal  without  giving  the  appel- 
lant an  opportunity  of  being  heard  is  a  material 
irregularity.  The  Magistrate  in  such  cases 
should  re  hear  the  appeal  and  follow  the 
procedure  prescribed  by  s.  421,  Crim.  Pro.  Code. 
Queen-Empress  v.  Fakira,  Rat.  Un.  Cr.  C. 
703  =  Cr.  Rg.  34  of  1894. 

(6) — Criminal  appeal — Dismissal  for  default, 
ovportunity  to  the  appellant — Consideration  on 
the  merits. — A  criminal  appeal  cannot  be  dis- 
missed in  default  without  being  considered  on 
its  merits,  though  it  may  be  dismissed  sum- 
marily if  there  is  no  sufficient  ground  for  inter- 
fering. Sheoji  v.  Emperor,  12  Cr.  L.J.  481 
=  12  Ind.  Cas.  89. 

(7)— Crim.  Pro.  Code  (1898;,  s.  421  (proviso)— 
"  Reasonable  opportunity  cf  bemg  heard  in 
support  of  the  same,"  what  amounts  to. — Where 
the  pleader  presenting  a  criminal  appeal  in- 
formed the  Magistrate  that  he  was  not  ptepar- 
ed  to  argue  it,  but  that  some  other  pleader 
would  do  so,  and  the  Magistrate  did  not  ques- 
tion the  pleader's  good  faith,  it  cannot  be  said 
that  the  Magistrate,  when  he  required  the 
pleader  to  argue  the  appeal,  at  once  gave  him  a 
reasonable  opportunity  of  being  heard  in  sup- 
port of  it  and  his  order  rejecting  the  appeal 
after  calling  upon  that  pleader  to  argue  is 
illegal.     In  re  Machi  Reddi,  6  M  L.T.  309. 

(8)— Criw.  Pro-  Code  (1898),  s.  421— Dismis- 
sal of  apipeal  without  perusing  record,  for  »7on- 
appearance  of  api}(llant,—\t  is  not  competent  to 
a  Sessions  Judge  to  reject  an  appeal  under  s.  421 
without  perusing  the  record,  en  the  ground 
that  there  is  no  appearance  for  the  appellant 
either  by  counsel  or  in  person,  because  if  the 
appellant  is  content  to  leave  the  question  of 
admission  or  rejection  to  be  determined  by  the 
Sessions  Judge  on  the  papers,  the  Sessions  Judge 
is   bound    to  peruse  them,  and  the  appellant 


829 


THE  ALL  INDIA  DIGEST. 


830 


i4ppea/— continued. 

1. — Gener&l— continued. 

is  not  bound  to  appear  a  second  time,  either  by 
counsel  or  in  person.  QUKEN- EMPRESS  v. 
Vali  Mahomed,  Rat.  Un.Cr.  C.  739  =  Cr.  Rg. 
7  of  1895. 

(9) — Appeal,  criminal  —  Ax>pellate  Court 
hoimd  to  peruse  record-- Perusing  judgment,  only 
if  sufficient — Criiii.  Pro.  Code,  s.  423. — When, 
in  a  ciiiDitial  appeal,  do  one  appears  on  behalf 
of  the  appellaut,  the  Court  must  peruse  the 
record.  A  decision  upon  a  perusal  ooly  of  the 
judgment  appealed  against  is  not  legal.     AB- 

BASH  ALi  V.  Emperor,  14  Cr.  L.J.  182  =  19 
Ind.  Cas.  182. 

(10)— Crim.  Pro.  Code  (1882),  ss.  367,  424— 
Failure  of  Court  of  appeal  to  deal  fully  tvith 
evidence-  —  In  a  case  where  the  appellant  was 
placed  in  jeopardy  by  the  failure  of  the  Court 
of  appeal  to  deal  fully  with  the  evidence  by  the 
light  of  the  established  rules  applying  to  cri- 
minal cases  in  a  proper  judgment,  in  the  form 
which  Bs.  367  and  424,  Crim.  Pro.  Code,  re- 
quire, the  High  Court  set  aside  the  order 
confirming  the  conviction  and  sentence  and 
directed  the  Sessions  Judge  to  re-hear  the 
appeal.  QueEN-EmprESS  v.  GANRSH  BHI- 
KAJI,  Rat.  Uq.  Cr.  C.  772  =  Cr.  Rg.  36  of  1895. 

(11) — Appellant,  right  of,  to  be  heard  by 
mukhtear— Crim.  Pro  Code  (1872),  s.  278. -The 
appellant  in  a  criminal  case  has  a  right  to  be 
heard  by  a  mukhtear.  iMPERATRIX  v.  SHIV- 
RAM  GUNDO,  6  B.  14  [R.,  12  Cr.  L  J.  118  = 
9  Ind.  Cas.  711  =  4  SL.R.  195.] 

(12)— Cnm.  Pro.  Code  (1P98),  ss.  421.  423— 
Right  of  applicant's  pleader  to  be  heard  a 
second  lime  after  records  are  sent  for.  —  Where 
a  District  Magistrate  heard  the  applicant's 
pleader  in  support  of  the  appeal,  and  then 
sent  for  the  records  of  the  case,  but  disposed  of 
the  case  without  hearing  the  applicant's  pleader 
a  second  time  :  held,  that,  as  the  case  was  never 
fixed  for  bearing  under  s.  423,  the  Magistrate 
was  not  under  any  obligation  to  give  the 
pleader  a  second  hearing.  CROWN  v.  JiVAYO 
wd.  Abdulla,  2  SL.R.  Cr.  39  =  10Cr.  L.J, 
204. 

(13) — Right  of  complainant  or  of  person 
interested  in  prosecution  to  be  heard  by  counsel. 
— The  Appellate  Court,  in  an  appeal  from 
conviction,  is  only  bound  to  hear  the  appellant 
or  his  pleader,  and  the  Public  Prosecutor  if  he 
appears.  The  complainant  or  a  person  interested 
in  the  prosecution,  or  a  pleader  or  other  person 
appointed  on  his  behalf,  is  not  entitled  to  be 
heard  as  of  right,  as  there  is  no  provision  in 
the  Code  which  confers  this  privilege.  AKBAR 
V.  EMPRESS,  29  P.R.  1886,  Cr. 

(\^)— Appeal—  Grim,  Pro.  Code  (1898), 
s.  123  (1)  —  Right  of  accused  to  be  heard  through 
counsel — Amount  of  security. — When  a  reference 
has  been  made  to  the  Sessions  Judge  under 
s.  123  (!),  Crim.  Pro-  Code,  and  disposed  of,  no 
appeal  lies  to  the  District  Magistrate.  (9  C. 
878,  Fi.  When  such  a  reference  is  made  to  a 
Sessions    Judge,    he    is     bound    to    hear    the 
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accused's  Counsel  (16  B,  661,  23  C.  493,  2?".). 
Held,  also,  that  the  object  of  requiring  security 
for  good  behaviour  is  to  place  habitual  criminals 
under  the  surveillance  of  persons  who  may, 
more  or  less,  be  able  to  control  them,  and  who 
become  their  guarantors.  If  possible,  imprison- 
ment should  be  avoided  and  the  security 
demanded  should  be  as  low  as  possible  provided 
that  the  object  of  the  law  can  be  attained. 
Crown  v.  Ida.  P.L.R.  1900,  Cr.  p.  59.  (9  C. 
878,  16  B.  661,  23  C.  493,  F.) 

{15'— Crim  Pro.  Code,  Act  X  of  1882,  st.  412, 
418,  424  —  Admis'iio7i  of  appeal  for  limited 
purpose.  — lixoept  when  there  are  express  words 
as  in  ss.  412,  418,  the  Crim.  Pro.  Code  does  not 
provide  for  an  appeal  for  the  limited  purpose  of 
reviewing  only  a  part  of  the  sentence.  The 
appellant  has  a  right  to  be  heard  fully  on  the 
merits  and  the  Judge  is  bound  by  s.  424  to 
record  a  complete  judgment.  An  omission 
to  do  so  is  a  material  irregularity.  QUEEN- 
Empress  v.  Dagdu  Gangaram,  Rat.  Un. 
Cr.  C.  826  =  Cr.  Rg.  69  of  1895. 

(16) — Sitininary  rejection  of  appeal  —  Prac- 
tice,— Where  important  questions  of  fact  and 
law  are  involved,  the  Sessions  Judge  should 
not  summarily  reject  the  appeal  but  it  should 
be  heard  fully  and  decided.  QuEEN  EMPRESS 
V.  ADAMlSAQ,  Rat.  Un.  Cp.  C.  916, 

(17)— Crim.  Pro.  Code  (1898),  s.  ^21— Sum- 
mary dismissal  of  the  appeal  of  one  of  the 
accused —Admission  of  the  appeal  of  tlie  other 
accused,  validity  of. — The  law  gives  to  the 
appellate  Court  the  power  of  summarily  dis- 
missing an  appeal  upon  going  through  the 
judgment,  if  the  Court  is  satisfied  that  there  is 
no  sufEi:;ient  reason  shown  for  its  interference. 
The  fact  thatthe  Court  admitted  an  appellant's 
appeal  does  not  aSect  his  order  dismissing 
summarily  a  co-appellant's  appeal.  JagAT 
Chandra  Sarma  v.  LalChand  Das,  5  C.W. 
N.  332. 

(18) — Accused  sentenced  to  four  years'  rigorous 
imprisonm/'nt  —  Co  acciosed  sentenced  to  impri- 
sonment for  a  tefm  exceeding  four  years — Forum 
of  avpeal—Crim.  Pro.  Code  (1898),  s.  408  i6).— 
Where  an  accused  is  sentenced,  by  a  Magis- 
trate specially  empowered  under  s.  30,  Crim. 
Pro.  Code,  to  rigorous  imprisonment  for  a  term 
of  four  years  and  in  the  same  proceeding  another 
accused  is  also  sentenced  to  imprisonment  for 
a  term  exceeding  four  years,  the  appeal  lies  to 
the  High  Court  and  not  to  the  Court  of  Session 
under  s.  408.  proviso  (6),  Crim.  Pro.  Code, 
1898.  NGA  PO  SAING  V,  QUEEN-EMPRESS, 
L.B.R.  1893—1900,  516. 

(19)  —  Crim.  Pro.  Code  (1892),  s.  412  — 
Apveal  —  Rejection  of  appeal  on  ground  of 
accused  pleading  guilty. — The  fact  that  an 
accused  person  has  pleaded  guilty  before 
the  Magistrate  may  be  a  ground  for  rejecting 
an  appeal  where  the  conviction  has  been  by  a 
Court  of  Session  or  a  Presidency  Magistrate, 
though  even  then  the  extent  and  the  legality 
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of  the  santaaoe  woaid  hava  to  hi  considered. 
But  whore  the  oonvictioa  is  hy  any  other 
Magistrate,  aa  appeal  lies  on  fact  as  well  as  on 
law,  and,  when  ma'le,  should  be  disposed  of  in 
a  legal  manner.  QUBEN  EMPRESS  v.  GOVIND 
Raghu,  Rat.  Un.  Cr.  C  934  =  Cp.  Rg.  5  of 
1898. 

(20) — Appeal— Rejection — Duty  of  appellate 
Court. — An  appellate  Court,  oa  racaiving  an 
appeal,  is  bound,  although  the  appellant's 
agent  does  not  appear,  to  parusa  the  petition  of 
appeal  and  the  judgment  of  the  lower  Court, 
in  order  to  sea  whether  there  is  any  ground  foe 
interfering  with  the  conviction  and  sentence. 
KOURA  V   EMPRESS,  21  P.R.  1895,  Cr. 

(21)— Crim.  Pro.  Code  (1898),  s.  i80— Appeal 
— Duty  of  Sessions  Judge. — A  Sessions  Judge 
cannot  decline  to  interfere  on  appeal  merely 
because  in  his  opinion  "  the  matter  is  a  mere 
trifle,"  He  is  bound  to  hear  the  appeal  and 
come  to  a  finding  whether  the  conviction  is 
legal  or  illegal.  EMPRESS  v.  JlVACHRAM 
Keshavram,  Rat.  Un.  Cr.  C  978  =  Cr.  Rg.  33 
of  1898. 

(22) — Rejection  of  appeal — Staling  of  points 
for  detertnination  and  finding  thereupon,  not 
necessary. — Where  an  appeal  is  rejected  under 
s.  278,  Grim.  Pro.  Code,  it  is  not  necessary  to 
state  the  points  for  determination  or  the  finding 
thereupon,  or  the  reasons  for  such  finding,  as 
s.  461,  Grim.  Pro  Code,  188'2,does  not  apply  to 
judgments  in  appeal.  BUDRULDIN  v.  EM- 
PRESS, 31  P.R  1881,  Cr.  [R.,35P.R.  18S'2,Cr.] 

(2.3) — Summary  dismissal  of  appeal — Wiiting 
judgment  unnecessary. — A  Sessions  Judge  or 
Magistrate,  dismissing  an  appeal  summarily, 
need  not  write  a  judgment   or  give  any  reasons. 

Taung  Vo  v.  Crown,  l  L  B.R  270. 

(2i)—Crim.  Pro.  Code  (1882).  s.  4:21— Rejec- 
tion of  apoeal  —  Judgment. — In  rejecting  an 
appeal  under  s.  421,  Crim  Pro.  Code,  the  ap- 
pellate Court  is  not  bound  to  write  a  judgment. 
Queen-Empress  v.  Warubai,  20  B.  540  [F., 
2  Weir  473  =  25  M.  .^34  ;  R.,  U.B.R.  (1906),  2Dd 
Qr.,  Crim.  Pro.  Code,  p.  49  =  4  Cr.L.J.  284.] 

(25) — Appeal— Duty  ot  appellate  Court — Crim. 
Pro,  Code,  s.  537. — Where  the  law  allows  an 
appeal,  the  appellant  is  entitled  to  have  an 
explicit  opinion  of  the  Court  of  appeal  on  the 
questions  of  fact  involved  in  the  case.  An  omis- 
sion to  do  so  cannot  be  cured  by  s.  537  of  tha 
Code.  FARKHAN  v.  SomSHER  MahOMED,  22 
C.  241. 

i  \{26)— Appeal— Potver  vf  appellate  Court  to 
remand  a  case.—Oa  an  appeal  from  a  convic- 
tion under  ss.  147  and  349,  Penal  Code,  the 
Sessions  Judge,  without  disposing  of  the  appeal 
on  the  merits  of  the  case,  merely  remarked  that 
the  Magistrate  was  wrong  in  having  convicted 
the  accused  under  the  above  sections  without 
arriving  at  any  finding  as  regards  the  common 
object  of  the  unlawful  assembly  and  remanded 
the  case  to  the  Magistrate  with  instruotioas  to 
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write  out  a  proper  j  udgment.  Held,  on  revision, 
thas  the  Sessions  Ju  Ige  h^d  no  authority  under 
any  section  of  the  Crim.  Pro.  Code,  to  pass  the 
order,  which  he  did.  If  the  Deputy  Magistrate's 
decision  was  not  as  sitisfactory  as  he  thought 
it  should  hava  been,  it  wis  his  duty  as  Ses- 
sions Judge  to  go  into  the  whole  facts  fully  and 
dispose  of  the  case  ;  he  could  not  devolve  his 
duty  on  the  Daputy  Magistrate  who  tried  the 
case  in  the  first  instance.     Tara  CHAND  SINGH 

V.  Emperor,  32  C.  1069=3  Cr.  L.J.  119. 

(27) — Presentation  to  Superintendent  of  Jail 
sufficient- Limitation— Tims  for  obtai>iinq  copies 
to  be  excluded. — A  petition  of  appeal  presented 
to  the  Saparintendant  of  tha  Jail  is  eq  iival<^nt, 
for  purposes  of  limitation,  ti  presentation  ia 
Court.  In  computing  the  period  of  limitation, 
the  time  required  to  procure  a  copy  of  the  sen- 
tence or  order  aopaaled  against  should  be 
deducted.  BAGAWATHI  v.  QUEEN-EmprESS, 
U.B.R.  1892—1896,  Vol.  I,  130. 

(28) — Presentation  of  appeal  to  officer  in  charge 
of  Jail. — The  presentation  of  a  petition  of  appeal 
by  a  prisoner  in  jail  to  the  officer  in  charge  of 
the  jiil  is,  for  the  purposes  of  limitation,  equi- 
valent to  presentation  in  Court,  whatever  delay 
there  may  be  in  forwardins;  it.  MUHAMMAD  v. 
Empress,  29  P.R.  1890,  Cr. 

(29) — Presentation  of  appeal  to  officer  in  charge 
of  jail — Limitation. — The  time  requisite  for 
obtaining  a  copy  of  the  sentence  appealed 
against  must  be  excluded  under  s.  12  of  the 
Limitation  Act  in  computing  the  prescribad 
period  of  limitation.  Toe  presentation  of  a 
petition  of  appeal  to  the  offiser  in  charge  of  the 
jail,  in  which  a  convict  appellant  is  confined, 
is,  for  the  purposes  of  limitation,  equivalent  to 
a  presentation  in  Court.  {Vide  Burma  Circular, 
No.   13,   Grl     of    1890).    NGA   PO  THAUNG  v. 

Queen-Empress,  U  B.R.  1892—1896,  Yol.  I, 
129. 

(30) — Prisoner  in  jail — Appeal — Dilay  in 
furnishhiQ  copu  of  juigmint— Limitation — 
Magistrate''s  duty — Superintendent  of  jail  may 
send  an  appeal  rvithout  copy  of  judgm'^nt. — 
When  a  prisoner  in  jail  applies  through  the 
Suparintendent  for  a  copy  of  the  jadgmant  in 
order  to  prefer  an  appeal,  it  is  the  Magistrate's 
business  to  procure  and  forward  the  copy  ap- 
plied for  or  to  arrange  that  this  should  be  done. 
It  is  not  proper  for  a  Migistrate  to  return  any 
such  application  for  keeping  it  for  nearly  two 
months  and  a  half,  with  an  endorsement  that 
a  copy  had  been  already  supplied  to  the  accus- 
ed's daughters.  Any  delay,  thereby  caused, 
will  be  excluded  in  tha  computation  of  the 
period  of  limitation   for  the    appeal.     MAUNG 

ZA  Kye  v.  Queen-Empress,  U.B.R,  1832  — 
1896.  Yol.  I,  5. 

(31) — Transmissi'yn  of,  by  vrisoners  against 
sentences  or  orders  of  Sessions  Ju  ige. — Toe  pati- 
tions  of  appeal  against  the  santanoes  or  orders 
of  Sessions  Judges,  presented  to  offioars  in 
chtrrga  of  jiils,   should  be  forwarded  by  saoh 
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offioers  direct  to  the  High  Court,  intimation  of 
the  fact  being  at  once  given,  in  each  instance, 
and  in  the  form  prescribed,  to  the  Judge  whose 
sentence  or  orderis  appealed  against.  CRIMINAL 
Circular,  No.  9  of  1867,  8  W.R.Cr.  Cir.  5. 

(3'2) — Transjnission  of,  by  prisoners,  — The 
petitions  of  appeals  against  the  sentences  or 
orders  of  Sessions  Judges  presented  to  officers 
in  charge  of  jails  should  ba  forwarded  by  such 
ofSoers  direct  to  the  Registrar  of  the  High 
Court,  intimation  of  the  fact  being  at  once 
given,  in  eich  instance  and  in  the  form 
prescribed,  to  the  Judge  whose  sentence  or  order 
ia  appealed  agniust.  Petitions  of  appeals  must 
be  presented  within  the  period  allowed  for 
appeal,  as  provided  by  s.  413,  Crim.  Pro.  Code, 
1861,  and  must  be  acoompatiied  by  a  copy  of 
the  sentence  or  order  appealed  against  as 
provided  by  s.  416.  Petitions  not  presented  in 
time  or  not  accompanied  as  above  are  to  be 
returned  to  the  petitioner  with  an  endorsement 
by  the  officer  in  charge  of  the  jail  showing  the 
date  of  presentation.  CRIMINAL  CIRCULAR, 
No.  9,  8  W.R.  Cp   Cir.  7. 

(33)  —  0/  'prisoners — Order  of  appellate  Courts 
thereon. — Communications  from  the  officer  in 
charge  of  the  jail  to  the  Sessions  Judge,  relative 
to  the  appeals  of  prisoners  to  him,  should  be 
made  to  the  Judge  direct,  and  not  through  the 
Magistrate  of  the  District,  who  has  no  concern 
with  the  decision  of  the  Court  of  Session  made 
on  appeal,  unless  when  the  appeal  happens  to 
be  from  bis  own  Court.  The  appellate  Court 
should  certify  its  decision  to  the  Court  or 
Magistrate  from  whose  decision  the  appeal  has 
been  preferred,  and  the  Court  or  Magistrate 
should  inform  the  appellant  in  luriting,  through 
the  offiaer  in  charge  of  the  jail,  of  the  result  of 
his  appeal.  CRIMINAL  CIRCULAR,  NO.  6  OF 
1869,  12  W.R.  Cr.  Cir.  1. 

(34) — Forwarding  of  petitions  of,  from  prison- 
ers in  unappcalablti  cases. — Officers  in  oharga  of 
jails  should  not  forward  petitions  of  appeal  from 
prisoners  to  the  High  Court  in  oases  in  which 
sentences  or  orders  have  already  been  passed  by 
an  appellate  Court  on  appeal,  such  sentences  or 
orders  being  final  under  s.  428,  Crim.  Pro.  Code, 
1861.  In  such  cases  parties  should  apply  to 
the  High  Court  by  motion  made  by  a  pleader 
in  open  Court.  CRIMINAL  CIRCULAR  MEMO. 
No.  8  OF  1869,  12  W.R.  Cr.  Cir.  5. 

(35) — Delay  in  furnishing  copies  —  Duty  of 
Magistrate  to  prevent — Special  arrangements. — 
In  order  to  prevent  delays  in  furnishing  a  copy 
of  a  jadgment  due  to  remoteness  of  the  Court 
from  the  jail  in  which  the  appellant  may  be  im- 
prisoned, the  Magistrates  of  Courts  so  situated 
should  ascertain  from  convicted  prisoners  whe- 
ther they  desire  to  appeal  or  not,  and,  if  they 
do,  should  transmit  a  copy  of  the  judgment 
along  with  them  to  the  jail.  NGA  PO  THAUNG  v. 

Queen-Empress,  U.B.R.  1892— 1896,  Yol.  I, 
129. 
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(36) — Limitation — Deduction  of  time  occupied 
in  obtaininq  copies.  — Where  an  accused,  con- 
victed on  the  6th  June,  applied  for  a  copy  of 
the  judgment  through  the  Supermtendent  of 
the  Jail  on  the  '27th  June  and  the  copy  was  sent 
to  the  jail  on  the  4th  July  and  was  delivered  to 
the  accused's  Mukhtear  on  the  11th  July,  the 
accused  giving  his  Mukhtarnama  on  the  7th, 
held,  that  the  accused  was  fairly  entitled  to 
deduct  the  period  from  the  27th  June,  tbe  date 
of  his  applicalioQ,  to  11th  July,  the  date  of  the 
delivery  of  the  copy  to  his  Mukhtear,  in  comput- 
ing the  period  of  limitation.  GHAMMan  v. 
Empress,  5  P.R.  1888,  Cr. 

(37) — Limitation — Sufficient  cause  for  present- 
ing an  appeal  out  of  time. — The  fact  that  one  of 
several  persons  couvicied  together  was  acquitted 
on  appeal  was  held  to  de  a  sufficient  cause  for 
admitting  the  appeal  of  the  others  presented  out 
of  time  Crown  v.  Mohamed  Bux,  7  P.R. 
1871,  Cr. 

(38)— Cnrr,  Pro.  Code,  1832,  ss.  419,  420,421 
— Appellant  171  jail — Notice — Right  to  be  heard, 
— S.  419  is  a  general  section  embracing  the 
case  of  all  appellants  whether  in  or  out  of  jail, 
and  there  is  nothiog  in  s.  420  to  indicate  that 
s.  419  was  intended  to  deprive  the  appellants 
who  are  in  jail  of  the  opportunity  of  being  heard 
on  their  appeal.  Therefore,  even  when  an  appel- 
lant is  in  jail,  reasonable  notice  should  be  given 
either  to  him  or  to  his  pleader,  so  that  he  may 
have  a  reasonable  opportunity  of  being  heard  in 
support  of  iha  appeal.  In  cases  where  an  appel- 
lant is  in  jail,  if  the  jail  is  at  the  same  station 
as  the  appellate  Court,  there  is  nothing  to 
prevent  the  prisoner  applying  to  be  heard  in 
person,  and,  lu  all  cases,  a  person  so  situated 
may  require  that  he  shall  be  heard  by  a  pleader. 
In  re  KOTINA  BUTCHIYA,  2  Weir  472. 

(39) — Crim.  Pro.  Code,  s.  419 — Appeal  by 
accused  in  jail  and  by  those  not  in  jail — Stamp. 
— Where  certain  persons,  who  were  undergoing 
imprisonment,  presented  an  appeal  with  an 
unstamped  copy  of  the  judgme^ic  of  the  lower 
Court,  held,  that  those  appellants,  who  were  not 
in  custody  were  not  entitled  to  take  advantage 
of  that  unstamped  copy.  They  should  be  re- 
quired to  put  iti  a  stamp  of  8  annas  (vide  Noti- 
fication in  GO.  of  tbe  6th  June,  1873).  In  re 
Venkata  KONDa  Reddi,  2  Weir  467. 

(40)  — C/im. Pro. Code  a8S2),  s.  il9— Appeals 
sent  by  post. — Tne  transmission  of  an  appeal  by 
post  is  not  a  sufficient  compliance  with  s.  419. 
The  practice  of  accepting  appeals  transmitted 
by  post,  otherwise  than  under  s.  420,  is  irregu- 
lar. But  there  is  nothing  in  the  Code  which 
renders  it  illegal  for  a  Magistrate  to  take  cogni- 
zance of  complaints  of  ofi  tnces  roponed  by  post. 
In  re  LURISETTI  PITCH \IYA,  2  Weir  467. 
iF.,  2  Weir  468  =  15  M.  137.] 

(41) — Appeal  sent  by  post. — An  appeal  trans- 
mitted by  post  by  a  convict  in  j^il  cannot  be 
considered  as  an  appeal  properly  presented 
under  tbe  Crim.  Pro.  Code.     But,  where  the 
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Court  has  proceeded  to  deal  with  it  as  duly 
presented,  it  cannot  dismiss  it  without  hearing 
the  complainant.  QueeN-EMPRESS  v.  BHAG- 
WAN,  Rat.  Un.  Cr.  C.  i6i. 

(42)— Crim.  Pro.  Code  (1861),  s,  il2— Magis- 
trate—Proclamation. — There  is  no  reason  why 
the  Government  should  in  every  case  specially 
empower  a  Magistrate  to  hear  appeals  under 
s.  412  of  the  Code.  The  Government  can  by  a 
proclamation  declare  that  an  Assistant  Collec- 
tor shall  be  the  officer  charged  with  the  execu- 
tive administration  of  the  District  in  criminal 
matters.  REG.  v.  BHAI  SHANKAR  HARIRaM, 
3  B.H.G.  Cr.  18. 

{i3)— Trial  by  jury— Illegal  evidence  admitted 
— Procedure — Crim.  Pro.  Code,  Act  XXV  of 
1861,  s.  426. — In  a  trial  by  jury,  where  the  ap- 
pellate Court  finds  that  evidence  not  properly 
admissible  has  been  admitted,  the  Court  should 
consider  the  appeal  on  the  same  principles  as 
apply  to  cases  of  misdirection  to  the  jury. 
If  it  finds  that  the  accused  has  been  prejudiced 
by  the  error  committed  in  admitting  improper 
evidence,  and  that  the  evidence  on  record  is  of 
such  a  character  that  its  value  can  be  appre- 
ciated only  by  the  Court  which  heard  the 
evidence,  ihe  proper  course  is  to  direct  a  re-trial 
by  a  difierent  jury.  If  there  is  clear  evidence 
on  record  to  sustain  a  verdict,  the  case  is 
to  be  treated  as  one  tried  with  the  aid  of 
assessors  and  the  conviction  may  be  confirmed 
{Warden,  J.  was  for  confirming  the  conviction 
in  this  case,  but  a  re-trial  was  ordered).  REG. 
V.  Ramaswami  Mudaliar,  6  B.H.C.  Cr.  il, 
[R.,  27  B.  626,  19  B.  749,  9  B.H.G.  358,  10  B. 
H.C.  497,  Rat.  Un.  Cr.  C.  24.5.] 

(44)  -Grim.  Pro.  Code  (1898),  s,  il9— Appeal 
by  several  accused  persons  —  Separate  copies  of 
judgment  not  teyidered — Rejectio7i  of  appeal, 
valiiity  of — Two  accused  persons  made  together 
with  anocher  co  accused  a  joint  appeal  to  the 
District  Magistrate  with  which  a  copy  of  the 
judgment  appealed  against  was  filed.  The  two 
accused  subsequently  tendered  the  stamps  re- 
quisite for  the  separate  copies  of  the  judgment 
appealed  against,  conditionally  necessary  under 
Criminal  Circular  No.  74 ;  but  the  District 
Magistrate  refused  to  dispense  with  the  separate 
copies  of  the  judgment  appealed  against.  Held, 
that  the  District  Magistrate  would  have  exer- 
cised a  sounder  discretion  if  he  had,  in  virtue 
of  the  power  given  by  s,  419,  and  cited  in  Cri- 
minal Circular  No.  74,  dispensed  with  separate 
copies  of  the  judgment  appealed  against.  EM- 
PEROR V.  SITARAM  RAGHO,  8  Bom.   L.R.  70i. 

(45)— C?-m.  Pro.  Code  (lSS2),.s.  ^2^2— Absence 
of  appellant — Service  of  notice  — Where  the  ap- 
pellant in  a  criminal  appeal  cannot  be  found  at 
the  address  given  by  him,  the  notice  of  hearing 
of  the  appeal  should  be  left  at  such  address. 
Queen-Empress  v.  Hari  Narayan,  Rat, 
On.  Cr.  G.  869  =  C     Rg.  40  of  1896. 

(46)— Cri7?i.  Pro.  Code  (1872),  s.  278— Limita- 
tion Act,  IX  of  1871,  s.  5,  art.  152— Appeal  pre- 
sented    out     of     time— Hearing.— kn     appeal 
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presented  out  of  time,  without  sufficient  reason 
for  the  delay,  may  be  rejected  as  time-barred 
without  hearing  the  appellant.  S  278  of  the 
the  Crim.  Pro.  Code  does  not  apply  to  such 
appeals.  REG  v.  GUL.^B  Karim,  Rat.  Un.  Cr, 
C.  90  =  Cr.  Rg.  28-1  1875. 

(47)— Crim.  Pro.  Code  (1882),  ss.  514,  515— 
Appeal  from  Second  Class  Magistrate, — A  First 
Class  Magistrate,  not  being  a  District  Magis- 
trate, has  no  jurisdiction  urfder  s.  515,  Crim. 
Pro.  Code,  to  hear  an  appeal  against  an  order 
of  a  Second  Class  Magistrate  under  s.  514  of  the 
Code  Queen-Emprkss  v.  Sambhaji,  Rat. 
Un.  Cr.  C.  38)  =  Cr.  Rg.  33  of  1888. 

(48)— Criw.  Pro.  Code  (1872),  s.  278 -Crimi- 
nal appeals — Duty  of  Court  to  fix  a  date  for 
admission  of  appeals, — A  general  notice  posted 
in  a  Sessions  Court  that  appeals  will  be  heard 
for  admission  only  on  the  first  Court  dav  next 
after  presentation  is  not  incompliance  with  the 
provisions  of  s.  278,  Crim.  Pro.  Code.  The 
Sessions  Judge  should  fix  a  time  as  directed  by 
that  section  in  each  case  so  as  to  enable  the 
appellant  or  his  agent  to  appear  and  to  be  heard. 
Malan  v.  Queen,  5  M.  il  =  2  Weir  472. 

{•id)— Crim  Pro.  Code,  s.  21S— Duly  of  Court 
to  fix  date  for  appearance  of  appell  mt  or 
counsel. — Where  the  appellate  Court  failed  to 
fix  a  reasonable  time  for  the  appearance  of  the 
appellant  or  his  counsel  as  required  by  s.  278, 
Act  X  of  1872,  it  was  held  that  the  error  was 
one  that  would  invalidate  the  proceedings. 
In  re  HURI  Pershad,  24  W.R.  Cr.  60. 

(50)— Crim.  Pro.  Code,  s.  219— Notice  of  date 
fixed  for  hearing  of  appeal. — Under  s.  279  of 
the  Code  of  1872,  notice  of  the  date  fixed  for  the 
hearing  of  an  appeal  should  be  given  to  the 
appellant  himself,  notwithstanding  that  the 
pleader  engaged  by  the  appellant  has  been 
verbally  informed  of  the  date.  MiRAN  BakHSH 
V.  Empress,  7  P.R.  1833.  Cr. 

(51) — Change  of  place  of  hearing  of  appeal — 
Notice  to  accused  or  his  pleader. — An  appeal 
posted  for  hearing  at  one  place  cannot  be  heard 
and  dismissed  in  another,  without  giving 
notice  either  to  the  accused  or  his  pleader  of 
such  change  of  place.  BAHAWAL  v.  QQEEN- 
Empress,  7  P.R,  1891,  Cr. 

(52)  — DismissaZ  of  appeal  for  appellant's 
default— Criminal  appeal  not  to  be  dismissed 
for  default  of  appellant.— "When  notice  is  issued 
to  an  appellant,  in  a  criminal  case,  to  appear 
at  head-quarters  on  a  date  fixed  and  when,  on 
that  date,  the  Magistrate  moves  out  into  camp, 
it  is  not  competent  for  him  to  dismiss  the  case 
for  default,  even  though  there  may  be  a  general 
order  to  him  to  the  efiect  that  parties  ought  to 
go  to  him  in  camp.  NiHAL  SINGH  v.  EM- 
PEROR, 11  PR.  1903,  Cr.  =  117  P.L.R.  1905  =  2 
Cr.  L.J.  66.  (21  P.R.  1895,  Cr.  F.) 

(53) — Transmission  of  appeal  records. — In 
cases  of  appeal  to  the  High  Court  from  the 
sentence  or  order  of  a  Sessions  Judge,  the  record 
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should  be  forwarded  to  the  High  Court  by  the 
Sessions  Judge  immediately  on  receipt  of  the 
notice  of  appeal.  If  public  inconvenience  would 
arise  from  the  transmission  of  the  original 
record,  the  Judge  should  forward  a  certified 
copy  of  his  reasons  for  making  or  passing  such 
sentence  or  order,  stating  at  the  same  time  why 
the  original  record  has  not  been  immediately 
sent.  CRiMiNAii  Circular  no.  5,  9  W.R. 
Cr.  CiF.  13. 

(54) — Transmission  of  appeal. — Cases  under 
s.  434,  Grim.  Pro.  Code,  1861,  referred  by 
Magistrates  should  be  sent  up  through  the 
Sessions  Judge  and  should  not  appear  in  his 
Statements  1  and  2.  CRIMINAL  CIRCUIjAR 
No.  4  OF  1869,  11  W.R.  Cr.  Cir.  3. 

(55) — Opinion  of  senior  Judge  to  frevail. — 
When  two  Judges,  sitting  as  a  Division  Court, 
hear  a  criminal  appeal,  and  they  diSer  in  opi- 
nion, the  opinion  of  the  senior  Judge  must 
prevail.  QUEEN  v.  Kazim  THAKOOR,  2  B.L. 
R.  F.  B  ,  25=10  W.R.  Cr.  45. 

(56) — Evidence  before  Magistrate— Appeal. — 
Evidence  taken  before  a  Magistrate,  buc  used 
at  the  trial,  cannot  be  referred  to  on  appeal. 
QUEEN  V.  Wazira,  8B  .L.«.  Ap.  63  =  17  W.R. 
SCr. 

(57) — Additional  evidence  —  Admissibility  — 
Freah  evidence  will  not  be  allowed  to  be  ad- 
duced in  appeal,  which  was  not  tendered  in  the 
lower  Court  on  the  ground  that  it  was  discover- 
ed after  the  filing  of  the  appeal.  GURUMURTHI 
CHETTY  v.  ARCHIBALD  READ,  9  Ind  Cas.  231 
=  12Cr.  L.  J.  40  =  9  M.L.T.  323  =  (19ll)  1  M, 
W.N.  136.     (31  M.  114,  3  M.L.T.  308,  R.). 

(58) — Grim.  Pro.  Code,  s,  ild— Appeal  peti- 
tion, presenilation  of,  by  VakiFs  gumasta. — 
Where  a  vakil  had  signed  an  appeal  petition, 
having  been  duly  authorized  by  a  vakalat- 
namali,  held,  that  the  presentation  of  the  peti- 
tion by  the  vakil's  gumasta  was  sufficient. 
In  re  GUDIYATI  SAMUEL,  2  Weir  469.  \_F.,  2 
Weir  470  (Cr.  Rev.  Case  No.  50  of  1896);  2 
Weir  470  (Cr.  Rev.  Cas.  No.  652  of  1895),  2 
Weir  470  =  20  M,87.] 

(59) — Grim.  Pro.  Code,  s.  4:19  -  Presentation 
of  appeal  memorandum  by  vakil  for  one  of  the 
accused, — Where  an  appeal  memorandum  was 
prepared  on  behalf  of  three  accused  and  signed 
under  a  vakalut  by  their  pleader,  held,  that  its 
presentation  by  another  pleader,  who  held  a 
vakalut  only  from  one  of  the  accused,  was  a 
proper  presentation.  In  re  MUTHU  MiRA 
Levai,  2  Weir  470. 

(60) — Appeal  under  s.  421,  Grim.  Pro.  Gode, 
right  of  counsel  to  refer  to  certified  copies  of 
evidence  at  the  hearing  of — Evidence,  certified 
copies  of. — Ac  the  hearing  of  an  appeal  under 
3.  421  of  the  Code,  counsel  for  the  appellants 
proposed  to  refer  to  certified  copies  of  the 
evidence  in  order  to  show  that  the  conviction 
was  erroneous.  The  Judge  declined  to  allow 
this  to  be  done  and  dismissed  the  appeal.     The 
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appellants  applied  for  revision  of  the  order  of 
the  Sessions  Judge.  Ileld  that,  at  the  hearing 
of  an  appeal  under  s.  421,  counsel  for  the 
appellant  was  entitled  to  refer  to  certified  copies 
of  the  evidence.  MANGA  v.  KING-EmpeROR, 
11  O.C.  360  =  9Cr.L  J.  55. 

(61) — Appeal  heard  by  a  Judge  in  a  case  tried 
byhi?nasa  Magistrate — Validity.— The  Grim. 
Fro.  Code  of  1872  did  not  prevent  a  Judge, 
sitting  as  an  appellate  Court,  from  hearing  an 
appeal  from  an  order  passed  by  him  when  pre- 
siding over  an  inferior  Court.  CROWN  v. 
Sahab  Singh,  22  P.R.  1873,  Cr. 

(62)— Crim.  Pro.  Gcde  (1898),  s.  407— Trial 
begun  by  Magistrate  holding  Second  Class  powers 
— Magistrate  getting  First  Class  powers  before 
co7iclusion  of  trial — Appeal. — Where  a  trial  was 
held  by  a  Magistrate  holding  Second  Class 
powers,  the  fact  that  he  was  appointed  a 
Magistrate  of  the  First  Class,  before  the  conclu- 
sion of  the  trial,  was  held  to  make  no  difierence, 
with  reference  to  the  question  of  appeal,  which^ 
therefore,  was  held  to  lie  to  the  District 
Magistrate.  KING-Emperor  v.  NGA  Paw,  i 
L.B.R.  239  =  8  Cr. L.J.  48. 

(63)— Magistrate  of  full  power— Jurisdiction 
to  hear  appeals— Jurisdiction  of  District  Magis- 
trate not  excluded. — The  power  conferred  upon 
a  Magistrate  of  full  power  at  Broach  to  hear 
appeals  does  not  exclude  the  jurisdiction  which 
the  Magistrate  of  the  District  has  by  law.  The 
proceedings  in  any  case  in  which  the  appeal  is 
made  to  the  Magistrate  of  the  District  from  the 
decision  of  a  Magistrate  subordinate  to  him 
must  be  forwarded  to  him.  REG  v.  UmTHA 
RUGNATH,  5  B.H.C.Cr.  8. 

(64) — Disqualification  of  Judge  to  hear  appeal 
in  cases  where  prosecution  lias  been  ordered  by 
him. — A  Sessions  Judge  is  not  disqualified  from 
hearing  an  appeal  from  the  conviction  of  an 
accused,  merely  because  he  has  himself  direct- 
ed the  prosecution  of  the  accused  for  the  offence, 
though  it  is  not  desirable  that  the  Judge  should, 
under   such    circumstances,    hear    the   appeal. 

B0ST4N  Khan  v.  Empress,  39  PR.  1884,  Cr. 

(65)— Hearing  of  an  appeal  by  a  Judge  per- 
sonally interested— Crim.  Pro.  Gode  (1898), 
s.  556. — A  Judge,  who  has  directed  a  prosecu- 
tion, should  not  take  upon  himself  to  determine 
the  appeal  of  the  accused  when  convicted,  even, 
though  the  appeal  is  only  against  the  severity 
of  the  sentence.  His  duty  is  to  report  the  ease 
to  the  High  Court  for  orders.  KING-EmpEEOB 
V.  HTUKTALWE,  2  L.B.R.  302. 

(66)— Power  of  High  Court  to  interfere. — 
Where  the  High  Court  on  appeal  found  the 
evidence  against  the  prisoner  insufficient  to 
support  the  conviction,  and  would,  if  the  case 
had  been  before  them  on  the  facts,  have  rever.s- 
ed  the  conviction  if  the  case  had  been  tried 
without  a  jury,  they  ordered  the  verdict  to  be 
set  aside,  and  the  prisoner  to  be  discharged, 
though,  where  a  verdict  is  set  aside  on  appeal. 
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they  can  order  a  new  trial,  QUEEN  v.  MahIMA 

Chandra  Das.  6  L  B.R.  Ap.  108  =  15  W.R. 
Cp.  37,  Cr. 

(67) — Power  of  High  Court  Judge. — A  High 
Court  Judge  sitting  alone  on  the  appellate 
side  has  power  to  hear  and  dispose  of  appeals 
in  criminal  cases.  QUEEN  v-  CHANDRA  JUGI, 
9  B.L  R.6  =  17  W.R.Cp.  47. 

(68) -Power  of  High  Court.— When  a.  Civil 
Court  directs  that  criminal  proceedings  be 
taken  against  a  party  to  a  suit  before  it  for 
perjury  or  forgery,  it  is  open  to  the  High  Court, 
on  an  appeal  being  preferred  against  the  deci- 
sion of  that  Court,  to  direct  that  such  proceed- 
ings be  stayed  until  the  appeal  shall  have 
been  heard  and  determined.  In  the  matter  of 
the  petition  of  Ram  Prasad  Aazra,  B.L.R. 
Sap.  Yol.  426.  [D..31M  510  =  1  M.L.T.  186 
=  18  M.L.J.  466  =  8  Cr.  L.J.  390.] 

(69)— Criin.  Pro.  Code  (1861),  ss.  iOiand  405 
—Error  as  to  probative  force  and  effect  of  evi- 
dence —  HigJi  Courtis  power  of  interference. — 
When  there  is  evidence  to  be  considered  and 
weighed  by  the  Court,  which  is  called  upon  to 
determine  whether  a  person  charged  with  an 
cSence  is  guilty  or  not  guilty,  an  error  as  to  the 
probative  force  and  efiact  of  the  evidence  is  one 
of  fact  and  not  open  to  correction  except  upon 
appeal  in  the  case  of  a  conviction.  HIGH 
Court  proceedings,  29th  November 
1869,  5  M  H.  C.  App.  10.  [Appl,  2  M.  38,  31 
M.  133  =  7  Cr.  L.J.  267  =  18  M.L.J.  57  =  3 
M.L.T.  230.] 

(70) — Acquittal  by  Sessions  Judge  lohere  he 
might  have  convicted  under  a  different  section  of 
Penal  Code—Crim.  Pro.  Code  (1872),  s.  272.— 
The  High  Court  refused  to  interfere  with  a  case 
where  tbe  Sessions  Judge  might,  upon  appeal, 
have  convict.ed  the  defendants  under  a  section 
of  the  Penal  Code  difierent  from  that  under 
which  they  were  convicted  by  the  Magistrate, 
but  where  instead  of  doing  so  he  acquitted 
them.  In  re  GOVERNMENT  PLEADER,  7  M.H, 
C.  339  =  2  Weir  476.  [P.,  7  N.W.P.  196  ;  R.,  3 
C.W.N.  663,  17  C.P.L.R.  75.] 

(71) — Sentence,  when  can  be  enhanced  by  ap- 
pellate Court. — An  appellate  Court  is  not  em- 
powered to  enhance,  under  s.  280,  Crim.  Pro. 
Code,  1872,  any  punishment  awarded  to  the 
accused  whose  appeal  is  rejected  under  s.  278, 
Crim.  Pro.  Code.  Such  enhancement  can  only 
be  awarded  when  the  appellate  Court,  having 
decided  to  hear  the  appeal,  issues  notice  to  the 
appellant  under  s.  279,  Crim.  Pro.  Code,  1872. 
Ganda  Singh  v.  Dhana,  14  P.R.  1887,  Cr. 

(72) — Enhancement  of  sentence  by  appellate 
Court. — When  the  appellate  Court  rejects  an 
appeal  under  Act  X  of  1872,  s.  278,  it  cannot, 
under  Act  XI  of  1874,  s,  26,  enhance  the 
sentence.  AKOOL  SIRCAR  v.  Partama,  24 
W.R.  Cr.  29. 

(73)— Crim.  Pro.  Code  (1882),  s.  423  (6), 
su6-s.  3 — Enhancement  of  sentence  —  Power  of 
appellate  Court— Penal  Code,  ss,  1^7  and  379.— 
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A  person  was  convicted  by  a  Deputy  Magistrate 
of  rioting  and  theft  and  was  sentenced  for  the 
first  offence  to  four  months'  and  for  the  latter 
offence  to  two  months'  rigorous  imprisonment. 
The  District  Magistrate,  on  appeal,  acquitted 
the  accused  of  rioting,  but  upheld  the  conviction 
for  theft  and  sentence  of  six  months'  rigor- 
ous imprisonment.  Held,  that  the  effect  of 
the  order  was  to  enhance  the  sentence  under 
s.  379,  Penal  Code  (theft),  which  he  had  no 
authority  to  do  under  s.  423,  cl.  i6),  subs.  3  of 
the  Code  of  Criminal  Procedure.  RAMZAN 
Kunjra  v.  Ramkhelawan  Chowbe  24  C. 
316.      [F.,  1  M.L.T.  403;  R.,  3N.L.R.  67.] 

(74) — Enhancement  of  sentence — Power  to  add 
i'Hiprisonment  to  fine. — The  power  of  an  appel- 
late Court  to  "enhance  any  punishment  award- 
ed "  under  s.  280  of  tbe  Crim.  Pro.  Code  of  1872, 
enables  the  appe)late  Court  to  add  a  sentence 
of  imprisonment  to  one  of  fine.  SHAMRU 
LALL  V.  Crown,  8  P.R.  1875,  Cr.' 

(75) — Enhincement  of  sentence — Appeal.— 
No  appeal  was  held  to  lie,  under  the  Codie  of 
1872,  from  an  order  of  the  appellate  Court 
enhancing  the  sentence  of  the  Court  of  the 
first  instance.  In  re  A  REFERENCE  FROM 
THE  Commissioner  and  Superintendent 
OF  Rawalpindi,  6  P.R.  1873,  Cr. 

(76) — Conviction  by  Honorary  Magistrate — 
Enhancement  of  sentence  by  Chief  Court  on  the 
case  being  reported  by  the  District  Magistrate — 
Appeal. — Where  a  sentence  of  fiae  by  the 
Bortrd  of  Houorary  Magistrates  at  Amritsar 
was  enhanced  by  six  months'  imprisonment  by 
the  Chief  Court,  to  which,  in  tha  absence  of 
any  appeal  by  the  accused,  the  case  was  report- 
ed by  the  Magistrate  of  the  District  ;  held,  that 
tbe  appeal  from  the  enhanced  conviction  lay, 
under  s.  266  of  the  Code,  to  the  Migistrate  of 
the  District.  CROWN  v.  ABDULLA,  24  P.R. 
1878,  Cr. 

(77) — Practice — Magistrate — Passing  of  non- 
appealable sentence— Adding  to  sentence  to  make 
it  appealable—  Appeal  — Sessions  Judge — Juris- 
diction.— A  Magistrate  passed  at  first  a  non- 
appealable sentence  on  tbe  accused  ;  but  at  the 
request  of  the  acjcused  he  shortly  after  enhanced 
the  sentence  passed  so  as  to  make  it  appealable. 
The  accused  then  appealed  to  the  Sessions 
Judge,  but  he  di.-missed  the  appeal  on  the  ground 
that  the  sentence  first  pasaei  was  non-appeal- 
able and  the  Magistrate  had  no  jurisdiction  to 
enhance  the  sentence  once  passed  by  him.  la 
revision  : — Held,  that  the  Sessions  Judge  com- 
mitted an  error  in  holding  that  he  had  no 
jurisdiction  to  hear  the  appeal  ;  for,  though  the 
Magistrate  had  no  jurisdiction  to  alter  the 
sentence  in  the  way  he  had  done,  yet,  for  the 
purposes  of  the  Sessions  Judge's  jurisdiction 
so  far  as  the  appeal  was  concerned,  that  was  the 
very  mistake  which  he  was  called  upon  to 
correct  by  way  of  appeal.  EMPEROR  v. 
KBSHAVLAL  VIRCHAND,  13  Botn.L  R.  503  =  11 
Ind.  Cas.  586  =  12  Cr.L  J.  402.  [ZJ.,  15  Cr.L. 
J.  383  =  23  Ind.  Cas.  751  =  7  S.L.R.  100.] 
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(73)  — Cnm.  Pro.  Code  (1R98).  s.  i23-Altera- 
tion  of  finding  on  appeal— Notice  to  appellant, — 
The  Magistrate  charged  the  accused  with 
offences  under  s,  406,  I  P.O.  He  found  all  of 
them  not  guilty  of  an  offence  under  that 
section,  but  without  framing  any  charge 
against  them  of  having  committed  any  other 
offences,  he  convicted  some  of  them  of  offences 
under  s.  417.  On  appeal,  the  Sessions  Judge 
held  that  the  Magistrate  was  irregular  in 
convicting  the  accused  of  offence-"  under  s.  417, 
but  he  found  that  the  evidence  recorded  disclos- 
ed that  the  appellants  had  committed  offences 
under  s.  406,  and  he  accordinply  altered  the 
findings,  without  givng,  however,  any  oppor- 
tunity to  the  accused  of  showing  ciuse  against 
being  convicted  by  bim  of  offences,  of  which 
they  had  been  acquitted  by  the  Magistrate. 
Held,  that  the  Sessions  Judge's  order  must  be 
set  aside  and  the  appeal  re-beard.  Ml  MO  DAH 
V.  King-Emperor,  3  L.B  R.  283  =  5  Cr  L. 
J.  420. 

(79) — Trial  of  person  binder  s.  59,  Frontier 
Crimes  Regulation,  without  the  assistance  of 
Council  of  Elaers — Course  o/  appeal. — Where  a 
Magistrate,  empowered  by  s.  59  of  the  Regula- 
tion, tries,  without  the  assistance  of  a  Couucil  of 
Elders,  a  person  ehar^itd  with  having  done  an 
act  punishable  under  the  Regulation,  the  ordi- 
nary course  of  app-'al  prescribed  by  the  Code  of 
Criminal  Procedure  applies.  KING-EMPEROR 
V.  MUSSAMAT  ALAM  KHATUN,  19  PR.  1910 
Cr.  =  103  P.L.R.  1910  =  6  Ind  Cas  939  =  11  Cr. 
L.J.  426  =  34  P.W.R.  1910,  Cr. 

(80)— S.  411,  Crim.  Pro.  Code,  1961— Fine 
—Imprisonment — Appeal.— Held  that  an  appeal 
lay,  under  s.  411.  Crim. Pro.  Code,  1861,  against 
a  sentence  of  a  fine  of  Rs.  50  with  more  than 
one  month's  imprisonment  in  default.  FatTAH 
V.  Mahomed  Din,  3  P.R.  1872,  Cp. 

(81) — S.  438,  Grhn,  Pro.  Code — Revision — In- 
terference ivilh  arqui'.tal  on  reference  by  the 
District  Magistrate. —  As  the  Criminal  Pro- 
cedure Code  provides  for  an  appeal  against 
acquittal  by  Government,  the  High  Court  will 
not  interfere  under  s  433.  The  High  Court  has 
no  power  in  revision  to  convert  an  acquittal  into 
aconviction.  SANGILI  NaiCKEN  v.  EMPEROR, 
8  M.L.T.  380  =  8  Ind.  Cas.  293  =  IlCr  L  J.  622. 

(82) — Magistrate  of  district  exercising  poiuers 
under  s.  36  of  Crim-  Pro.  Code  {Act  X  of  1872) 
— Joint  trial  of  several  persons — Award  to  some 
of  accused  of  upwards  of  2  years'  imprisonment 
— Course,  of  appeal. — A  District  Magistrate  tried 
and  convicted  several  accused  togetner,  sentenc- 
ing some  of  them  with  upwards  of  2  years' 
imprisonment,  held,  that  the  entire  proceedings 
of  the  Magistrate  was,  under  s.  36  of  the  above 
Code,  and  that  therefore,  the  appeal  of  all  the 
accused  lay  to  the  Chief  Court.  MOHAMED 
Nbwaz  v.  Empress,  33  P.R.  1879,  Cr.  {R., 
43  P.R.  1882,  Cr.] 

(83)— Crim.  Pro.  Code  (1872),  s.  Z&— Accused 
convicted  at  one  trial  of  several  charges — Course 
of  appeal. — An  accused  person,  convicted  at  one 
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trial  by  the  Magistrate  of  the  district  of  sever- 
al charges,  for  one  or  more  of  which  he  is 
sentenced  to  less,  and  for  the  rest  to  more, 
punishment  then  the  Magistrate  is  competent 
to  inflict  under  his  ordinary  powers,  can  appeal 
not  to  the  Court  cf  Sessions,  but  to  the  Chief 
Court  against  each  conviction.     JEYTUMAL  v. 

Empress,  36  PR.  1880,  Cr. 

(84) — Case  of  confirmation  of  sentence  of  ses- 
sions judge  on  appeal.— In  this  case,  the 
Session  Judge,  who  conducted  the  trial  in  a 
a  very  careful  and  searching  manner,  expressed 
himself  entirely  satisfied  with  the  evidence  and 
with  all  the  preliminary  proceedings.  Under 
such  circumstances  the  Sudder  Court  did  not 
see  any  ground,  in  the  simple  asseveration  of 
the  appellants  that  they  were  innocent,  to  doubt 
the  correctness  of  the  conclusion  of  the  Sessions 
Judge,  and  rejected  appeal.  CROWN  v.  SUN- 
DAR  SINGH,  10  P.R.  1866,  Cr. 

(85) — Capital  sentences  — Appeal. — Where  a 
case  has  been  referred  by  the  Sessions  Judge  for 
confirmation  of  sentence  of  death,  and  the  Chief 
Court  has  pronounced  iis  decision  thereon,  the 
accused  has  no  right  of  ajipcal  left ;  though  he 
may  bring  an  appeal  on  bis  own  account,  at 
the  time  of  the  revision.  CROWN  v.  SOOJUN 
SINGH,  33  P.R.  1867,  Cr. 

See  ACCUSED  PERSON,   A.W.N.  1900,  47. 

Acquittal  of  one  of  a  number  of  accused  the 
rest  of  whom  have  not  appealed — See  ACQUIT- 
TAL, 71  PR.  1866,  Cr. 

Acquital  on  appeal  to  Sessions  Court  re- 
versed—  Proper  tribunal  for  retrying  appeal — 
See  ACQUITTAL,  9  A.  134,  F.B.  =  A.W.N.  1886, 
322. 

See  ACT  V  OF  1861,  5  W.R.  Cr.  Cir.  1.  5 
W.R.  Cr.  22. 

See  ACT  VI  OF  1864,  s.  9,  Eat.  Un.  Cr.  C. 
68. 

See  ACT  XIV  OF  1868,  s.  11,  17  W.R.Cr.  11. 

See  ACT  IX  OF  1869,  ss,  24  and  25,  2  N.W. 
P. 113. 

See  ACT  I  OP  1871,  s.  22,  3  N.W. P.  200.  19 
M.  238  =  2  Weir  461,  U  M.  .359  =  1  Weir  712,  4 
L.B.R.  10  =  6  Cr.  L.J.  121,  15  C.  712. 

See  ACT  IX  OF  1872,  3  C.  379  =  1  CL.R. 
339. 

See  ACT  III  OF  1877,  s.  82,  12  C.W.N.  47. 

See  ACT  IV  OF  1877,  s.  167,  2  M.  30  =  1  Weir 
525,  5  B.  85. 

See  ACT  IV  OF  1877,  s.  41.  2  C.  466. 

Limitation  for  —  from  Resident's  Court, 
Bangalore— See  ACT  XV  OF  1877,  art.  155, 
15  M.  414  =  1  Weir  588  =  2  M.L.J.   142. 

See  ACT  XV  OF  1887,  s.  5,    sch.  II,   art.  155, 
A.W.N.    1891,    10,  9   Bom.  L.R.    893  =  6  Cr 
L.J.  221. 
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Exclusion  of  time  in  obtaining  copy  of 
judgment— See  ACT  XV  OF  1877,  s.  12,  10  C. 
642.  I  !8  .x.u3 

Appeal  by  persons  in  jail — Time  taken  in 
obtaining  copies  of  judgmaot— See  ACT  XV  OF 
1877,  8.  12,  sah.  II,  art.  154,  9  M.  258  =  1  Weir 
789. 

See  ACT  I  OF  1873,  s.  11,  1  Weir  835. 

See  ACT  III  OF  1880,  40  P.R.  1884  Or. 

Conviction  for  es^ane  from  lawful  custody 
—Appeal— See  ACT  XIV  OF  1882,  ss.  538  (29) 
and  651,  5  A.  318. 

Jurisdiction  to  interfere  with  orders  under 
■s,  16— Reformatory  Schools  Act,  1897— See 
ACT  VIII  OF  1897,  s.  16,  21  A.  391,  F.B.= 
A.W.N.   1899,  138. 

See  ACT  VIII  OP  1897.  s.  16.  18  P.R.  1907, 
Cr.=43  P.W.R.  1907  =  55  P.L  R.  1908. 

Appeal  from  decision  of  Additional  Judge 
whether  lies  to  District  Court  or  High  Court — 
See  ACT  III  OP  1907,  s.  46  (1),  12  A.L  J.  1105 
=  36  A.  576  =  15  Cr.  L.J.  658  =  25  Ind.  Cas.  686. 

See  BOM.  ACT  XI  OF  1846,  s.  3,  15  B.  505. 

See  BOM.  Act  XXXV  OP  1850,  s.  16,  6  B. 
H.C.  Cr.  45. 

See  Bom.  Act  IX  of  1863,  s.  2,  8  B.H.C. 
Cr.  12. 

See  BOM.  ACT  II  OP  1861,  10  B.  258. 

See  BOM.  ACT  VI  OF  1873,  ss.  51,  74,  Rat. 
Un.  Cr.  G.  363  =  Cr.  Rg.  6  of  1888. 

See  BOM.  ACT  III  OP  1901,  s.  89,  9  Bom. 
L.R.  1317  =  6  Cr.  L.J.  425. 

See  Bom.  act  II  op  1906,  s.  23,  9  Bom. 
L.R.  896  =  6  Cr.  L.J.  225. 

See  BUR.  ACT  XVII  OP  1875,  s.  35,  4  C. 
667. 

Appeal  by  one  accused  —Power  to  interfere 
with  sentences  of  persons  who  have  not 
appealed— See  BUR.  ACT  I  OP  1899,  ss.  3,  7, 
12,  12  Cr.  L  J.  250  =  10  Ind.  Cas.  792. 

See  BUR.  act  I  OF  1899,  s.  17,  U.B.R. 
1897—1901,  Vol.  I,  227. 

See  Mad.  Act  II  OP  1907,  s.  23  (3),  7  M.L. 
T.  183  =  5  Ind.  Cas.  929  =  11  Cr.  L.J.  332. 

See  Pun.  Act  IV  of  1872,  s.  45,  9  P.R. 
1907  Cr.  =  36  P.W.R.  1907  =  6  Cr.  L.J.  379  = 
42  P.L.R.  1903. 

See  U.P.  ACT  I  OF  1900,  ss.  87  and  132,  26 
A.  386  =  A.W.N.  1904,  57. 

In  criminal  cases — Agency  tracts — Jurisdic- 
tion—See AGENCY  Tracts  (Ganj.^m),  23  M. 
L.J.  670  =  12  M.L.T.  601  =  13  Cr.  L.J.  850  =  17 
^Ind.  Cas.  786. 

Case  triable  with  assessors  tried  by  jury — 
Appeal  on  facts— See  ASSESSORS,  3  C.  765. 
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Granting  of  bail  in — Practice — See  BAIIi, 
Rat.  Un.  Cr.  Cas.  480. 

See  Bench  of  Magistrates,  9  C.  96  =  11 

C.L.R.  423. 

See  Cantonment  Code,  1899,  ss.  94.  10, 
23  P.R.  1905  Cr.  =  l68  P.L.R.  1905  =  3  Cr.  L. 
J.  301. 

See  Compensation— General,  5  M.L.T. 
262  =  19  M.L.J.  130  =  9  Cr.  L.J.  150  =  1  Ind. 
Cas.  79  =  33  M.  89. 

See  Compensation  to  accused,  29  M. 

187  =  3  Cr.  L.J.  452. 

Confession — Plea  of  torture  urged  in  appeal 
—Record  —  Procedure  —  See  CONFESSION — 
General,  8  B.  H.C.Cr.  126. 

See  Crim.  Pro.  Code,  1898.  ss.  7  (3),  408, 
435,  16  M.L  J.  444  =  4  Cr.  L.J.  443  =  30  M.  136 
=  1  M.L  T,  402. 

See  Crim.  Pro.  Code,  1S98,  ss.  30,  34,  408, 
410,  423,  2  A.  53. 

See  Crim.  Pro.  Code,  1898,  ss.  30,  349,  408, 
4  L.B.R.  53  =  6  Cr.  L.J.  289. 

See  Crim.  Pro.  Code,  1908,  s.  35,  U.B.R. 
1897—1901,  Vol.  I,  13. 

Whether  lies  when  aggregate  sentence  is  one 
month— See  CRIM.  PRO.  CODE,  1898,  ss.  35, 
413,  15  C.W.N.  734  =  11  Ind.  Cas.  255  =  12  Cr. 
L.J.  391. 

Admission  of— Subject  dealing  with  question 
whether  appeal  lay — Legality — Several  concur- 
rent sentences— Each  by  itself  non-appealable 
— If  appealable  taken  collectively — See  CRIM. 
Pro  code,  1898,  s.  35  (2),  14  Cr.  L.J.  254  = 
17  C.W.N.  8v!5. 

Concurrent  sentences  aggregating  to  more 
than  one  month,  by  a  INIagistrate  of  the  1st 
class — Whether  appeal  lies— See  CRIM  PRO. 
CODE,  1898,  ss.  35  (3),  413,  17  CW.N.  72  =  13 
Cr,  L.J.  877  =  17  Ind.  Cas.  813. 

Against  order  under  s.  106,  Crim.  Pro. 
Code— See  CRIM.  PRO-  CODE,  1898,  ss.  106  and 
423,  30  C.  101  =  6  C.W.N.  422. 

Prom  orders  to  keep  the  peace — See  Crim. 
Pro.  Code  (1898),  ss.  107,  406  and  438,  32  C. 
948  =  9  C.W.N.  860  =  2  Cr.  L.J.  550. 

See  Crim.  Pro.  Code,  1898,  ss.  118.  406,  27 
A.  623  =  A.W.N.  1905,  135  =  2  A.L.J.  716. 

From  orders  requiring  security  for  good 
behaviour  —  See  Crim.  PRO.  CODE,  1898, 
S3.  118,  123,  406,  439,  2  O.C.  307. 

Appellate  Court  incompetent  to  refer  to 
the  Chief  Court  a  case  in  which  appeal  lies  to  it 
—See  Crim.  Pro.  Code,  1898.  ss.  121,  438, 
514,  515,  7  P.W.R.  1914,  Cr.  =  62  P.L.R.  1914 
=  15Cr.  L.J.  485  =  24  Ind.  Cas.  573. 

See  Crim.  Pro.  Code,  1898,  s.  123,  9  C. 

878. 
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Appeal — continued. 

1. — Qener&l— continued. 

Order  under  s.  125,  Grim.  Pro.  Code— Appeal 
if]ies— See  Crim.  Pro.  CODE,  1898,  s.  125, 
11  A  L.J.  16  =  18  Ind.  Caa.  351  =  14  Cr.  L.J. 
63  =  35  A.  108. 

Letters  Patent  appeal — Order  of  single  Judge 
of  High  Court  refusing  to  interfere  under 
ss.  435,  439,  Crim.  Pro.  Code,  in  revision — 
Appeal — Grounds  for  interference  in — Discre- 
tion—See CRIM.  Pro.  Code,  1898,  bs.  147, 
144,  133,  435,  439.  15  M.L.T.  230=26  M.L.J. 
223  =  1914  M.W.N.  394  =  15  Cr.  L.J.  362  = 
23  Ind.  Cas,  730. 

See  Crim.  Pro.  Code,  1898.  ss.  190  (1)  (c) 
and  191,  12  C- W.N.  433  =  7  Cr.  L.J.  224. 

Sanction  for  prosecution  granted  by  Presi- 
dency Small  Cause  Court — Appeal  whether  lies 
to  the  original  or  the  appellate  side  of  the  High 
Court— See  CRIM.  PRO.  CODE,  1898,  s.  195, 
36  M.  138  =  10  M.L.T.  278  =  (19ll)  2  M.W.N. 
259=12  Ind.  Cas.  521. 

See  Crim.  Pro.  Code,  1898,  ss.n95,  404, 
439,  15  A.  61  =  A.W.N.  1892,  242. 

Sanction  to  prosecute  —  Appeal — Order  of 
single  Judge  of  Chief  Court  — Power  of  Division 
Bench  to  hear  appeal— See  CRIM.  PRO.  CODE, 
1898,  8.  195  (6),  12  Cr,  L.J.  469  =  11  Ind.  Cas. 
1005  =  6  L.B.R.  25. 

Application  under  s.  195  (fi),  Crim.  Pro. 
Code,  not  an  appeal— See  GRIM.  PRO.  CODE, 
1898,  ss.  195,  ol,  (6),  429,  439,  (1912)  M.W.N. 
493,  P  B.  =  14  lad.  Cas.  305  =  11  M.L.T.  367 
=  22  M.L.J.  419  =  13  Cr.  L.J.  209. 

See  Crim.  Pro.  Code,  1898,  ss.  193,  195, 
6N.W.P.  124. 

Prom  acquittal  —  Appellate  Court  cannot 
Convict  accused  of  offence  not  charged  in 
grounds  of  appeal — See  Crim.  PRO.  CODE, 
1898,  ss.  222,  292,  417,  63P.L.R.  1911  =  9  Ind. 
Cas.  436  =  12  Cr.  L.J.  73. 

See  Crim.  Pro.  Code,  1893,  ss.  227  and 
537,  20  P.W.R.  1909,  Cr. 

Sac  Grim.  Pro.  Code,  1898,  ss.  238,  418, 
536,  26  M.  243  =  2  Weir  463. 

Admission  of  additional  evidence  in  appeals 
—Powers  of  Court— See  CRIM.  PRO.  CODE, 
1898,  ss.  247,  403,  417,  435,  439,  26  M.L.J. 
160. 

See  Crim.  Pro.  Code,  1908,  bs.  247,  404,  2 
Weir  308. 

See  Crim,  Pro.  Code,  1898,  ss.  253,  437,  2 
Ind.  Cas.  825. 

See  Crim.  Pro.  Code,  1898,  ss.  264,  407,  9 
M.  36  =  2  Weir  460. 

Demeanour  of  witnesses  noted  by  Court — 
Duty  of  Appellate  Court— See  CRIM.  PRO. 
Code.  1898,  ss.  363,  417,  125  P.L.R.  1914  =  15 
Cr.  L.J.  203  =  27  P.W.R.  1914,  Cr.  =  22Ind. 
Cas.  987. 


Appeal — continued. 

1.— General— continued. 

See  Crim.  Pro.  Code,  1898,  ss.  367,  369, 
421,  422,  423,  5  N.L.R.  76  =  9  Cr.  L.J.  553  =  2 
Ind.  Cas.  247. 

See  Crim.  Pro.  Code,  1898,  ss.  435, 107  (i), 
2  M,  169. 

Prom  acquittal  not  preferred  by  Government 
—Revision  —  See  CRIM.  PRO.  CODE,  1898, 
ss.  435,  438,  439,  24  A.  346  =  A.W.N.  1902,  89. 

See  Crim.  Pro.  Code,  1898,  ss  435,  439,  7 
M.L,T.  182  =  5  Ind.  Cas.  928  =  11  Cr.  L  J.  331. 

See  Crim.  Pro.  Code,  1898,  s.  438,  121  P. 
L.R.  1903. 

See  Crim.  Pro.  Code,  1898,  ss.  452,  408, 
404,  14  B.  160. 

Application  asking  a  Munsif  to  take  criminal 
action  himself  against  a  person — Sanction  to 
prosecute— Appeal  to  District  Judge — See 
Crim.  Pro.  Code,  1898,  s.  476,  12  a.L  J.  684 
=  15  Cr.  L  J.  575  =  25  Ind.  Cas.  327. 

Pendency  of  civil  appeal — No  bar  to  proceed- 
ings under  s.  476,  Crim.  Pro.  Code— See  CRIM. 
Pro.  Code,  1898,  s.  476.  14  Bom.  L.R.  968  = 
1  Bom.  Cr.  212  =  13  Cr.  L.J.  848  =  17  Ind.  Cas. 
720. 

See  Crim.  Pro.  Code,  1898,  ss.  517,  520,  1 
CL.R.  339  =  3  C.  379. 

Order  of  transfer  by  Sub-Divisional  Magis- 
trate—  Appeal  to  District  Magistrate  not 
maintainable— See  CRIM.  PRO.  CODE.  1898, 
s.  528,  13  Cr.  L.J.  782  =  17  Ind.  Cas.  414. 

Hearing  an  appeal  presented  within  juris- 
diction of  a  Sessions  Court  at  a  place  outside  the 
jurisdiction  —  See  GRIM.  PRO.  CODE,  1898, 
s.  531,  17  A.  36  =  A.W.N.  1894,  195. 

See  Crim.  Pro.  Code,  1898,  s.  550, 14  P.W. 
R.  1909,  Cr. 

See  CRIM.  PRO.  CODE,  1898,  s.  556,  86  C. 
869,  A.W.N.  1899,  74. 

District  Magistrate  directing  prosecution  of 
accused—  Competency  to  hear  appeal — See 
CRIM.  PRO.  CODE.  1898,  ss.  556,  435,  439,  9  N. 
L.R.  81  =  14  Cr.  L.J.  385  =  20  Ind.  Cas.  209. 

See  CRIM.  Pro.  Code,  1898,  s.  560,  8  C.P. 
L.R.  13  Cr. 

See  Criminal  Proceedings,  16  B,  729, 
4  C.  18  =  3  CL.R.  44. 

See  Evidence— non-admissibility  of 
Evidence,  21  W.R.  Cr.  13. 

See  High  Court,  Jurisdiction  of— 
Revisional  powers  of  High  Court,  i  L. 
B.R.  68. 

See  Judgment,  17  a.  241,  f.b.  =  a.W.N. 
1895,  68,   13,  C.  110. 

Accused  discharged  for  want  of  jurisdiction 
—Appeal  —  Revision— See  JURISDICTION  — 
General,  9  A.L.J.  51  =  13  Ind.  Cas.  921  =  31 
A.  118  =  13  Cr.  L.J.  169. 
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>lppea/— continued. 

1.  — General — continued. 

See  Jurisdiction  op  Criminal  Courts- 
General,  10  B.  253,  32  C.  1069  =  3  Cr.  L.J. 
119. 

See  LETTERS  PATENT— LETTERS  PATENT, 
1865— BOMBAY,  cl.   15,  14  B,  555. 

See  Letters  Patent— Letters  Patent, 
1865— Bombay,  s.  29,  Rat.  Un.  Cr.  C.  110  = 
Cr.,  Rg.  5-10-1876. 

See  Letters  Patent— Letters  Patent, 
1865— Madras,  s.  15,  30  M,  3ii  =2  M.L.T.  84 
=  17  M.L.J.  123  =  5  Cr.  L.J.  288. 

Order  refusiugbail — Judgment — Whether  lies 
from  order  of  single  Judge  of  the  High  Court  to 
a  Division  Bench — See  LETTERS  PATENT- 
LETTERS  Patent,  i865— Madras,  ol.  15,  4 
Ind.  Cas.  871  =  19  M.L.J.  478. 

Distinction  between  right  of  appeal  against 
acquittal  and  right  of  appeal  against  conviction 
— See  Letters  Patent— Letters  Patent, 
1865— N.W.  P.,  s.  16.  12  A.L.J.  231  =  36  A. 
168  =  15  Cr.L.J.  200  =  22  Ind.  Cas   984. 

See  Magistrate.  Jurisdiction  op- 
General  Jurisdiction,  6  C.  476 ;  29  C.  724 
=  6  C.W.N.  713. 

Appeal  presented  to  Sessions  Court  where  it 
lies  to  Chief  Court — Procedure — See  PENAL 
Code,  ss.  71,  147,  H9,  323,  332,  161  P.L.R. 
1911  =  12  CrLJ.  236  =  10  Ind.  Cas.  278. 

Findings  of  appellate  Court  inconsistent  with 
conclusions  arrived  at  by  that  Court — Ground 
for  re-hearing  of  — See  PENAL  CODE,  ss.  148, 
326,149,  17  C.L.J.  394  =  14  Cr.L.J.  295  =  19 
Ind.  Cas.  951. 

Sanction  for  prosecution  given  by  District 
Juge — Conviction  of  accused  for  false  evidence 
—Appeal  heard  by  the  same  Judge  as  Sessions 
Judge  —  Competency  to  hear  appeal  —  See 
PENAL  CODE,  s.  193,  15  Bom.  L.R.  104  =  2 
Bom.  Cr.  C.  27  =  19  Ind.  Cas.  190=  14  Cr.L  J. 
190. 

Murder — Further  evidence  in  appeal — Inspec- 
tion of  spot— See  PENAL  CODE,  s.  302,  16  P. 
W.R.  1911,  Cr.  =  12  Cr.  L.J.  412  =  11  Ind. 
Cas.  596. 

See  PLEA  OP  GUILTY,  L.B.R.  1893—1900, 
328. 

Procedure  where  judges  in  appeal  differ  in 
opinion— See  PRACTICE  AND  PROCEDURE, 
12  C.L.J.  294. 

See  PRACTICE  AND  PROCEDURE,  13  C.W. 
N.  634  =  36  G.  385  =  9  Cr.L.J.  401  =  1  Ind,  Cas. 
868,  15  B.  488. 

Rejection  of  appeal  by  Sessions  Judge — Refe- 
rence by  District  Magistrate  to  High  Court  — 
Proper  procedure  —See  REPERENCE  TO  HIGH 
COURT,  18  C.  186. 

See  RESTORATION  OF  PROPERTY,  10  B. 
197,  Rat.  Un,  Cr.    C.  957  =  Cr.   Rg.  10  of  1898. 

See  Revision— GENERAL  Principles,  2 
A.L.J.  173  =  2  Cr.L.J.  105. 


Appeal — continued. 

1.— General — concluded. 

Summary   rejection    of  criminal  appeal — See 

Revision— Delay,  8  a.  514  =  A.W,N.  1886, 
177. 

See  Revision— Delay,  Rat.  Un.  Cr.  C.  977 
=  Gr.  Rg.  32  of  1898. 

See  Revision— Matters  pertaining  to 

evidence,  4  B.  101. 

See  Revision— MiscELL.^NEOUs  Cases,  i 
A.L.J.  805  =  6  Cr.L.J.  454  =  A.W.N.  1908,  28  = 
3  M.L.T.  115  =  30  A.  109,  1  P.R.  1909,  Cr  =  6 
P. W.R.  1909.  Cr-  =  1  Ind.  Cas.  506,  9  C.  513  = 
12  C.L.R.  500. 

See  Sanction  to  prosecute— authori- 
ties COMPETENT  TO  GRANT  SANCTION  ETC. 
OP  COURTS,  10  Bom. L.R.  95  =  32  B.  203=3 
M.L.T  170  =  7  Cr  L.J.  120,  30  P.R.  1901,  Cr.. 
3  N.L  R.  50  =  5  Cr.L.J.  432,  A.W.N.  1908,  290 
=  31  A.  48  =  6  A.L.J.  1  =  5  M.L.T.  55  =  9  Cr.L. 
J.  63  =  1  Ind.  Cas.  5,  26  A.  244,  F.B.=A.W.N. 
1904,10,  34  P.R  1886,  Cr.  2  M.L.T.  84  =  17 
M.L.J.  183  =  5  Cr.L.J.  288  =  30  M.  311,  10' 
Bom.  L.R.  28  =  32  B.  184  =  3  M.L.T.  116  =  7 
Cr.L  J.  35,  13  M.  144,  19  A.  121  =  A  W.N. 
1897,  2  A.W.N.  1893.  147. 

See  Sanction  to  prosecute— Expiry  op 

SANCTION  AND    LIMITATION,    32  C.  379  =  9  C. 
W.N.  321,  2  Weir  201. 

See  Sanction  to  prosecute— Nature 

AND  FORM  OP  SANCTION,  12  M.L.J.  408. 

See  Sanction  to  prosecute— Revoca- 
tion op  Sanction,  Rat.  Un.  Cas,  805  =  Cr. 
Rg.  63  of  1895,  24  P. W.R.  1908,  Cr,,  30  M.  382 
=  17  M.L.J.  266  =  2  M.L.T.  239  =  6  Cr.L.J. 
102,  F.B.,  12  C.W.N.248  =  9  Cr.L.J.  189. 

See  Security  for  good  behaviour,  L. 
BR.  1893—1900,  381,  15  P  R.  1905,  Cr.,  1  S-L. 
R.  Cr.  98  =  8  Cr.L-J.  356,   A, W.N.  1898,  127. 

See  Security  to  keep  the  peace- 
appellate  COURT,  1  M.L.T.  343  =  4  Cr.L-J. 
498  =  30  M  182,  21  P.R.  1908,  Cr  =  9  Cr.L.J. 
84,  16  C  779. 

See  Sentence— Cumulative  and  sepa- 
rate Sentences,  i  B.  223. 

Imposition  of  non- appealable  sentence — See 
Sentence— Imprisonment— General,  20 
C.  483. 

See  Sentence— Whipping,  L.B.R.  1893 
—1900,  310. 

See  Sessions  Judge,  Jurisdiction  op, 

22  B.  759,  1  M.H.C.  4. 

Record  in  appeal  — See  SUMMARY  TRIAL,  4 
L.B.R.  338  =  9  Cr.  L.J.  23. 

See  Summary  Trial,  6  M.  396  =  2  Weir  328 
=  8  Ind.  Jur.  35. 

See  Transfer  of  criminal  cases  — 
Transfer  by  High  Court,  Rat,  Un.  Cr.  C, 
973  =  Cr.  Rg.  27  of  1898. 

See  Trial  by  jury,  3  S.L.R.  102. 
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Appeal — continued, 

2. — Cases  where  appeal  lies. 

^D— -Order  under  s.  562,  Crim.  Pro.  Code.— 
An  appeal  lies  from  an  order  under  s.  562, 
Crim.  Pro.  Code.  KING  EMPEROR  v.  ManO- 
HAR  Das.  24  PR.  1904,  Cr.-l  Cr.  L.J.  1098. 
[F.,  11  Cr.  L.J.  152  =  4  Ind.  Gas.  1027=5 
L.B.R  129  ;  R.,  16P.R.  1911,  Or.  =  155  P.L.R. 
1911  =  12  Cr.  L.J.  213  =  10  Ind.  Gas.  114] 

(2)— Crim.  Pro.  Code  (1898),  s.  517— Appeal 
to  Sessions  Judge. — An  appeal  lies  to  the  Ses- 
sions Judge  from  f\n  order  under  s.  517  of  the 
Code.  SaON  GOND  v.  SHEONANDAN  LAD,  \i 
C. P.L.R.  60.     (9  M.  448,  3  C.  379,  2  k.  276,  K.) 

[2-a)— Joint  trial  by  a  First  Class  Magistrate 
Appealable  sentence  against  one  of  the  accused 
— Right  of  appeal  of  other  accused  —Crim.  Pro, 
Code,  s.  413.— If,  at  a  joint  trial  of  two  or 
more  persons  by  a  First  Class  Magistrate,  an 
appeilable  sentence  is  passed  against  any  oue  of 
them,  all  the  persons  convicted  have  the  same 
right  of  appeal  even  though  their  sentences  may 
be  of  the  kind  against  which  appeal  would  have 
been  barred  by  s.  413  of  the  Crim.  Pro.  Code,  if 
they  had  been  tried  singly.  SheOPAL  v. 
King-Emperor.  15  0  C.  386  =  19  Ind.  Gas. 
170  =  14  Cr.  L  J.  170.  (9  Cr.  L.J.  356,  it.;  7 
B.H.C.  35.  Not  F.) 

(3)— Crim.  Pro.  Code  (1898),  ss.  307,  383. 
491  and  456 — Refusal  to  issue  writ  of  Habeas 
Corpus — Order  by  single  Judge  of  High  Court 
in  exercise  of  ordinary  original  critmnal  juris- 
diction— Appeal  — Letters  Patent,  s-  15 — "Judg- 
ment"— An  application  by  a  person  for  release 
from  alleged  illegal  custody  under  a  sentence 
of  imprisonment  passed  by  a  Division  Bench, 
under  s.  307,  Crim.  Pro.  Code,  may,  in  accord- 
ance with  the  practice  of  the  High  Court,  be 
made  to  a  single  Judge  exercising  the  ordinary 
original  criminal  jarii^diotion  of  the  High  Court. 
An  order  refusing  such  an  application,  not 
being  a  senteme  or  order  made  in  any  criminal 
trial,  is  a  "judf^'ment"  within  the  meaning  of 
cl.  15,  Letters  Patent,  and  is,  as  such,  appeal- 
able. Appeals  provided  for  under  cl.  15  of  the 
Letters  Patent,  a,r^  not  limited  to  civil  matters, 
but  cover  criminal  matters  as  well.  In  the 
matter  of  Horace  LYaLL,  29  C  286  =  6  C.W. 
N.  2S4,  F.B.   [0.,  1  Weir  783-A.] 

(i)—Crim.  Pro.  Code  (1861),  s.  4:^— Accused 
sentenced  while  another  sentence  in  force — Ap- 
peal— Practice. — It  appears  to  be  contrary  to 
the  provisions  of  s.  48  of  the  Crim-  Pro.  Code, 
1861,  to  make  a  sentence  passed  on  a  person 
already  undergoing  another  sentence  concur- 
rent with  the  latter.  But,  in  such  cases, 
though  one  of  the  sentences  may  he  inoperative 
the  accused  has  a  right  to  appeal  from  either 
conviction.  Khandesh  SESSION  JUDGE'S 
Letter,  No.  815  of  1869,  Rat.  Un.  Cr.  C.  18 
=  Cr.  Rg.  3  8  1869. 

(5)  — Order  of  Mamlatdar — Appeal — An  ap- 
peal from  an  order  passed  by  a  Mamlatdar 
refusing  sanction  to  prosecute  for  perjury,  com- 
mitted in  a  possessory  suit  under  the  Mamlat- 
data'  Courts   Act,  lies   to   the   District  Court, 
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Appeal — continued. 

2. — Cases  where  appeal  lies — continued. 

Narayan  Dhondiba  v.  Tukaram  Govind- 
SHET,   9   Bom.    L.R.     896  =  6   Cr.    L.J.     225. 

(5  Bom.  L.R.  206,  F.)  [F.,  15  Bom.  L.R.  53  = 
2  Bom.  Cr.C.  9  =  14  Cr.L.J.  80=  18  Ind.  Cas. 
416.] 

(6)—Co7iviction  by  Muns\ff  in  contempt  cases 
— Appeal. — For  the  purposes  of  s.  486,  Crim. 
Pro.  Code,  the  Court  to  which  decrees  or  orders 
made  in  a  MunsiS's  Court  are  ordinarily 
appealable  is,  in  the  Punjab,  the  Divisional 
Court.  PATEH  CHAND  v.  EMPRESS,  16  P-R. 
1887,  Cr. 

(7) — Sentence  by  officer  in  Non-regulation 
District— Crim.  Pro.  Code  ()861),  ss.  445-^4, 
445-C.— Under  s.  445C  of  Act  VIII  of  1869,  an 
appeal  lay  only  to  the  High  Court  from  a 
sentence  passed  by  an  officer  in  a  Non  regula- 
tion district  invested  with  the  powers  men- 
tioned in  s.  445-A.  In  re  LUNTRO  SiNG,  14 
W.R.  Cr.  18. 

(8) — Two  concurrent  sentences  for  four  years' 
imprisonment  by  Magistrate  empowered  under 
s.  30,  Crt7n  Pro.  Code  {1882)— Court  of  appeal, 
— In  cases  of  two  sentences  of  four  years  each 
ordered  to  run  concurrently  by  a  Magistrate 
specially  empowered  under  s.  30,  Crim.  Pro. 
Code,  the  appeal  lies  to  the  Sessions  Court  and 
not  to  the  Chief  Court,  as,  in  such  cases,  there 
can  be  no  aggregation  of  sentences.  SHER 
Muhammad  V.  Emperor,  25  P.R.  1901,  Cr. 
[F.,  10  Cr.  L.J.  ^50  =  3  Ind.  Cas.  171  =  11 
Bom.  L.R.  544,  14  Cr.  L.J.  119=18  Ind.  Cas. 
679=11  A.L.J.  111.] 

(9) — Sentences  aggregating  for  viore  than  four 
years  by  a  Magistrate  empowered  under  s.  30, 
Crim.  Pro.  Code— Sentences  not  confirined  by 
Sessions  Judge — Appeal  to  whom  lies. — Where 
persons  charged  with  three  separate  ofiences  of 
dacoity  and  tried  at  one  trial  were  each  con- 
victed and  sentenced  on  the  aggregate  for  more 
than  four  years'  rigorous  imprisonment,  by  a 
District  Magistrate  with  enhanced  powers 
under  s.  30,  Crim.  Pro.  Code,  held,  that  such 
sentences  were,  under  s.  35,  Crim-  Pro.  Code, 
single  sentences  requiring  confirmation  by  the 
Sessions  Judge  Held,  also,  that  the  omisi-ion 
of  the  District  Magistrate  to  submit  them  for 
confirmation  would  not  give  appellate  jurisdic- 
tion to  the  Sessions  Judge.  Held,  further, 
that  the  Sessions  Judge,  when  the  matter  came 
before  him  as  an  appeal,  should  have  exercised 
his  confirmatory  jurisdiction  under  s.  380  of 
the  Crim  Pro.  Code,  1882.  The  appeals  then 
would  he  to  the  Chief  Court.  QUEEN-EMP- 
RESS  V.  Batera,  3  P.R.  1898,  Cr. 

(10) — Conviction  by  District  Magistrate  ivitk 
enhanced  powers — Appeal. — In  cases  where  the 
imprisonment  awarded  doss  not  exceed  two 
years  or  where  the  ofience  is  not  exclusively 
triable  by  a  Court  of  Session,  an  appeal  lies 
from  the  District  Magistrate  to  the  Sessions 
Court  and  not  to  the  Chief  Court,  even  when 
the  Magistrate  acts  under  s.  36,  Crim.  Pro. 
Code,  1872.  NATHU  v.  CROWN,  10  P.R.  1875, 
Cr. 
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Appeal — continued. 

2.— Cases  where  appeal  lies — continued. 

{l\)— Conviction  by  District  Magistrate  with 
enhanced  -powers — Appeal. — An  appeal  under 
s.  270,  Grim.  Pro.  Code,  1872,  lies  to  the  Chief 
Court  only  when  it  appears,  from  the  sentence 
awarded,  that  the  Magistrate  of  the  District 
has,  in  trying  the  part\cular  cise,  exercised  his 
enhanced  powers  under  s.  36,  Grim.  Pro.  Code, 
1872.  In  all  other  cases  the  appeal  lies  to  the 
Court  of  Session  under  s.  269.  BAHADar  v. 
Crown,  8  P.R.  1877,  Cr,,  F.B. 

{12)  —Conviction  by  Magistrate  with  enhanced 
powers— Appeal. — Where  it  did  not  appear  from 
the  sentences  passed  for  two  offences  jointly 
tried  (one  year's  rigorous  imprisonment  on  the 
first  charge,  and  two  years'  rigorous  imprison- 
ment on  the  second)  that  the  Magistrate  was 
not  acting  within  his  ordinary  powers,  but 
within  his  special  powers  under  s.  36,  Crim. 
Pro.  Code,  1872,  held,  that  the  appeal  would  lie 
to  the  Court  of  Session.  TULSI  Ram  v.  EMP- 
RESS, 23  P.R.  1881,  Cr.  [B.,  25  P.R.  188-2, 
Cr.] 

(13) — Conviction  by  Magistrate  with  enhanced 
powers— Appeal. — Where  a  Magistrate  invested 
with  powers  under  s.  30,  Crim.  Pro.  Code,  con- 
victed two  accused  tried  jointly  on  their  admis- 
sion of  the  commission  of  the  offence  to  persons 
who  assisted  the  police  in  the  investigation,  and 
submitted  the  case  to  the  Sessions  Judge  for 
confirmation  of  the  sentence  against  one  of 
them  only,  the  other  also  filing  an  appeal  before 
the  latter  Court  and  where  the  Sessions  Judge 
confirmed  the  sentence  of  the  one  and  acquitted 
the  other,  held,  that  the  appeal  of  both  the 
accused  lay  to  the  High  Court  and  not  to  the 
Sessions  Judge.  QUEEN  EMPRESS  v.  JAI 
BiNGH,  12  PR.  1900,  Cr.  =  P.L  R.  1900,  p.  56 
€r.  IF.,  lOInd.  Cas.  278  =  161  P.L.R.  1911  = 
12  Cr.  L.  J.  236.] 

(U)—Crim.  Pro.  Code  (1898),  s.  408-Sen- 
tence  by  Assistant  Judge — Concurrent  sentences 
under  four  years — Appeal  to  Sessions  Court. — 
When  an  Assistant  Sessions  Judge  passes  senten- 
ces upon  an  accused  each  of  which  is  four  years 
or  under,  and  they  are  ordered  to  run  concur- 
rently, the  appeal  from  the  conviction  and 
sentence  lies  to  the  Sessions  Court  and  not  to 
the  High  Court.  EMPEROR  v.  TULSHIDAS 
Lakshman,  11  Bom.  L.  R.  544  =  10  Cr.L  J. 
^50  =  3  Ind.  Cas  171.  [Diss.,  85  A.  154  =  11  A. 
L.  J.  111  =  14  Cr.  L.J.  119  =  18  Ind.  Cas.  679.] 

(15)— Crim.  Pro.  Code  (1898),  s.  408,  cl.  (b) 
-— Appeal  against  sentence  of  Assistant  Sessions 
Judge. — Under  s.  408  (6),  when  any  sentence  of 
over  four  years'  imprisonment  is  passed  by  an 
Assistant  Sessions  Judge,  in  any  case,  the 
appeal  lies  to  the  High  Court.  The  words  of  the 
section  seem  to  require  that  an  appeal  by  any 
person  convicted  in  a  case,  in  which  an  Assistant 
Sessions  Judge  has  passed  a  sentence  of  impri- 
sonment of  four  years  or  upwards  on  any  one  of 
the  accused,  whether  he  be  the  appellant  or  any 
other  person  tried  with  him  in  the  same  case, 
shall   lie   only    to   the   High   Court  ;    and  the 


Appeal — continued. 

2.— Cases  where  appeal  lies — concluded. 

Sessions  Judge  has  no  jarisdiction  to  hear  an 
appeal  from  the  persons  sentenced  to  less  than 
four  years'  imprisonment  in  the  same  case. 
Padani  Koravan  v.  Emperor,  17  M.  L.  J. 
248  =  5  Cr.  L  J.  496.  [R.,  15  Cr.  L.J.  371  =  22 
Ind.  Cas.  739  =  16  M.L.J.  33.] 

3.— Cases  where  appeal  does  not  lie. 

{1)—Crim.  Pro.  Code  (1882),  s.  560— Appeal 
against  order  of. — An  order  awarding  compen- 
sation to  the  accused,  passed  by  a  Magistrate  of 
the  1st  class  is  not  appealable.  EMPRESS  v. 
Birbal,  9  C.P.L.R.  Cr.  27. 

{2)- Crim.  Pro.  Code,  Act  X  of  1882.  s.  250 
— Appeal. — There  is  no  provision  in  the  Grim. 
Pro.  Code  for  an  appeal  from  an  order  under 
s.  250.  QUEEN  Empress  v.  Nagya,  Rat.  Un. 
Cr.  C.  409  =  Cr.  Rg.  75  of  1888. 

(3) — Order  ol  Magistrate  dismissing  juinis- 
terial  officer. — The  order  of  the  Commissioner 
passed  in  an  appeal  from  the  order  of  a  Magis- 
trate dismissing  a  ministerial  officer  from  his 
post  is  final  and  no  appeal  lies  to  the  High 
Court.  In  the  matter  of  Parbhu  NARAYAN 
SINGH,  3  B.L  R.  A.C.  370  =  12  W.R.  323. 

(4) — Order  to  furnish  security  under  s,  118, 
Crim.  Pro.  Code— Confirmation  by  Sessions 
Judge  under  s.  128.— Where  an  order  to  furnish 
security  under  s.  il8,  Crim.  Pro.  Code,  has  been 
affirmed  by  the  Sessions  Judge  no  appeal  lies  to 
the  Magistrate  of  the  District.  KanhaYA  v. 
Empress,  23  P.R.  1886,  Cr. 

(5)— Crim  Pro,  Code,  1872,  ss.  267,  286,  ill. 
{d} — Security  for  good  behaviour —  Appeal. — 
There  was  no  appeal  to  the  High  Court  under 
Bs.  267,  286,  illus.  {d)  of  Act  X  of  1872  from  an 
order  passed  by  a  Magistrate  of  the  district 
requiring  a  person  to  give  security  for  good 
behaviour.  QUEEN  v.  NUJNAH,  22  W.  R. 
68,  Cr. 

(6) — Order  of  District  Magistrate  under  s- 123 
of  Crim.  Pro.  Cede,  as  to  security  for  good 
behaviour  confirmed  by  Sessions  Judge  on 
reference — Appeal. — No  appeal  lies  to  the  High 
Court  from  an  order  by  a  District  Magistrate 
under  s.  123  of  the  Crim.  Pro.  Code,  confirmed 
by  the  Sessions  Judge  on  reference,  detaining 
a  person  in  prison  till  he  should  provide 
security  for  good  behaviour.  CHAND  KHAN 
V.  Empress,  9  C.  878,  [F.,  15  P.R.  1900,  Cr. 
=  P.L.R.  1900,  p.  59;  Compared.  L.B.R.  1893 
=  1990,  331;  R.,  15  Cr.  L.  J.  372  =  23  Ind.  Cas. 
740  =  7  S.L.R.  80.] 

(7) — Letters  Patent,  s.  15— Appeal  from  order 
to  furnish  security—^'  Judgment.''^  —  Petitioner 
was  ordered  by  the  Head  Assistant  Magistrate 
to  furnish  security  for  keeping  the  peace  under 
s.  107.  Crim.  Pro.  Code.  The  District  Magis- 
trate confirmed  the  order.  An  application  to 
the  High  Court  for  revision  of  the  order  was 
also  rejected  by  a  single  Judge.  Thereupon, 
the  petitioner  appealed  to  two  Judges  of  the 
High  Court.     Held,  that  no  appeal  lay  under 
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Appeal — continued. 

3. — Cases  where  appeal  does  not  lie— cid. 

a.  15,  Letters  Patent.  Per  Boddam,  J.— There 
is  no  "judgment"  in  this  case,  and,  therefore, 
there  is  no  appeal,  under  s.  15,  Letters  Patent. 
In  the  matter  of  RamasamI  Chetty,  27  M. 
510  =  1  Weir  787  =  14  M  L.J.  391 

{Q)-Crim.  Pro.  Code,  Act  XXV  of  1861, 
ss,  280,  409,  idi— Order  for  p'-nal  recognisance 
— Appeal  to  Sessions  Court. — There  is  no  appeal 
under  s.  409  of  the  Grim.  Pro.  Code  to  the 
Sessions  Court  from  an  order  of  a  Magistrate, 
under  s,  '280,  requiring  a  person  to  furnish  a 
penal  recognisance  to  keep  the  peace  for  a  cer- 
tain period.  The  Court  of  Session  may  call  for 
the  records  under  s.  434  and  refer  the  matter  to 
the  High  Court.  Where  in  an  appeal  from  a 
conviction  by  a  first-class  Magistrate  for  tres- 
pass, the  District  Magistrate  reversed  the  con- 
viction and  sentence  but  passed  an  order  requir- 
ing the  accused  person  to  enter  into  a  recog- 
nisance bond  undertaking  not  to  enter  a  cer- 
tain house  for  a  year,  held  that  the  order  vyas 
illeg-il  under  s.  '280  of  the  Grim.  Pro.  Code, 
since  the  conviction  was  not  for  an  oftrfnce  men- 
tioned in  the  section.  Held,  also,  that  such  an 
order  should  not  be  passed  in  the  absence  of  the 
party  affected  by  it,  and  by  way  of  a  postscript 
after  the  order  reversing  the  conviction  was 
passed.  Reg,  v.  BHASKAR  K.  KHARKAR,  3 
B.HC.  Cf.  1. 

(9)  -Order  refusing  to  recall  loilness  for  cross- 
examination. — There  is  no  appeal  to  the  Ses- 
sions Judge  from  the  order  of  the  Deputy 
Magistrate  refusing  to  recall  the  witnesses  for 
the  prosecution  for  the  purpose  of  cross-exami- 
nation. Behlios  v.  Queen,  19  W.R.  Or.  53. 

(10) — Decision  of  Jury  as  to  nuisance. — No 
appeal  lay  from  the  decision  of  a  jury  appointed 
to  try  whether  the  order  of  a  M^igistrate  for 
the  removal  of  a  nuisance  unJer  s.  308  of  the 
Crim.  Pro,  Code,  1861,  was  reasonable  and 
proper.  SHITARAM  v.  RAMANUND,  16  W.  R. 
Gr.  56  166). 

(11) — Order  of  Sessions  Judge  fining  assessor 
under  Crim.  Pro.  Code  (1861),  s.  354. — An  order 
under  s.  354,  Crim.  Pro.  Code,  by  which  the 
Sessions  Judge  is  authorised  to  fine  an  assessor 
for  non-attendance  is  not  appealable.  In  re 
GOUR  SURUN  DaSS,  8  W.R.  Cr.  83. 

(12) — Illegal  conviction  —  Appeal  on  the 
merits- — Tnere  cannot  be  entertiined  an  appeal 
upon  the  merits  from  a  conviction  which  was 
based  on  no  legal  evidence,  and  which  was 
absoluielv  bad  in  law-  QUEEN  v.  POORNOO 
Ohunder  Doss,  8  W.R  Cr.  59.  (2  W.R.  Or. 
13,  D.) 

(13) — Order  directing  prosecution  for  forgery. 
— There  is  no  appeal  from  an  order  of  a  Civil 
Court  directing  a  prosecution  for  forgery  com- 
mitted before  it.  GUNGA  Narain  SIRCAR  v. 
AZEEZOGNNISSA  Beebee,  5  W.R.  Mia  18.  (1 
Marsh  270  =  2  Hay  236,  F.) 

(14)— Criw.  Pro.  Code  (1893),  ss.  517  and  520 
— Restoration  of  property  in  respect  of  which  no 


Appeal — continued. 

3.— Cases  where  appealjdoes  not  lie — ctd. 

offence  has  been  committed  —  Appeal.— An  order 
directing  the  restoration  of  property,  in  respect 
of  which  no  offence  has  been  committed,  to  the 
person  in  whose  possession  the  property  was 
found,  is  not  an  order  under  s.  517,  and  is, 
therefore,  not  appealable.  SURENDRA  NaTH 
Sarm\  v.  RAI  MOHAN  DAS,  30  C.  690  =  7  C. 
W.N.  634.  (14  C.  834,  1  B.  630,  22  B.  844, 
R.)  [Diss.,  5  C.L.J.  44  =  5  Cr.  L.J.  48  =  34  C. 
347.] 

{15)— Order  for  viaintenance.— Theve  is  no 
right  of  appeal  from  the  order  of  a  Magistrate 
under  s.  316  of  Act  XXV  of  1861,  directing  a 
man  to  pay  a  monthly  allowance  for  the 
support  of  his  illegitimate  child.  QUEEN  v. 
GULAM  HOSSEIN  CHOWDHRY,  2  Ind.  Jur. 
N.  8.  88  =  7  W.R.  Cr.  10. 

(16;— Crim.  Pro.  Code  (1882).  s.  301— Judg- 
ment of  High  Court— Appeal.— 1^0  appeal  lies 
to  the  High  Court  from  its  own  judgment 
passed  under  s  307.  QuEEN-EMPRESS  v. 
ADVEPPA,  Rat.  Un.  Cr.  C.  691  =  Cr.  Rg.  14  of 
1894. 

(17)_Cnm.  Pro.  Cede,  Act  XXV  of  1861, 
s.  422  {amended  by  Act  VIII  of  \Q&9)— Appeal. 
—Where  an  Appellate  Court,  under  s.  422  of  the 
Crim.  Pro.  Code,  directs  the  first  Court  to  take 
additional  evidence,  and  passes  a  judgment  on 
such  evidence,  no  appeal  lies  to  the  High  Court 
on  the  merits  from  such  judgment  after  the 
amendment  of  the  section  by  Act  VIII  of  18^. 
REG  V.  NANTAMRAM  UTTAMRAM,  6  B.H. 
C.  Cf.  64. 

(18)— Crim.  Pro.  Code,  Act  XXV  of  1861, 
s.  ill— Appeal  from  sentence  of  imprisonment 
and  fine.— In  an  appeal  from  a  sentence,  for 
rioting  of  fifteen  days'  imprisonment  and  an 
additional  term  of  fifteen  days  in  default  of 
payment  of  fine,  held,  there  was  no  appeal 
under  s.  411  of  the  Crim.  Pro.  Code,  since  the 
aggregate  term  did  not  exceed  a  month.  REG. 
V.  SHANKAR  VENKAJI,  3B.H.C.Cr.  15. 

{19)  — Crim.  Pro.  Code,  Act  XXV  of  1861, 
s.  i^ll— Sentence  against  some  accused  appeal- 
able and  not  against  oth-rs— Appeal— In  a  case 
where,  among  several  persons  jointly  tried  and 
convicted  cf  rioting,  "ome  were  sentenced  to  a 
fine  of  Rs.  50  or  in  default  to  one  month's 
rigorous  imprisonment,  and  others  to  a  severer 
punishment ;  held  that  the  whole  case  was  not 
appealable  under  s.  411  by  reason  cf  an  appeal- 
able sentence  having  been  imposed  on  some  of 
the  accused.  REG  v.  KaLUBHAI  MeGHABHAI, 
et  al,  7  B.H.C.  Cr.  35-     iDiss.,  4  L.B.R.  354.] 

{20]— Dismissal  of  complaint— Procedure.— 
In  a  case  where  the  complaint  was  dismissed 
by  the  Deputy  Magistrate,  held  that  the 
prosecutor  had  no  right  to  appeal,  but  that  the 
proper  course  for  him  would  be  to  have  moved 
the  Magistrate  to  procure,  under  s.  434  of  the 
Code  of  Criminal  Procedure,  a  reversal  by  the 
High  Court  of  the  order  of  dismissal.  LYALL 
AND  Co.  V.  SAM  MUNDLE,  W.R.  1864,  Cr,,  23 
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.4  ppea/— continued. 

3.— Cases  where  appeal  does  not  lie — ctd. 

(21) — Crim.  Pro.  Code,  s.  411 — Conviction 
by  Presidency  Magistrate. — No  appeal  is  allowed 
from  a  conviction  by  a  Presidency  Magistrate, 
where  the  sentence  is  six  months'  rigorous 
imprisonment  and  a  fine  of  Rs,  125,  or.  in 
default,  a  further  period  of  three  months' 
rigorous  imprisonment.  QuEEN-EMPRESS  v. 
Hari  Savba,  20  B.  145.  [R.,  3  Ind.  Cas. 
285.] 

(22)— Crm.  Pro.  Code  (1893),  s.  ill— Appeal 
not  enlertainahle— Point  of  laiv  involved  — 
Appeal  lieard  as  a  revision— Penal  Code.  ss.  405 
and  408 — Breach  of  trust  by  servant— Failure 
to  give  correct  account — Dishonest  intention  not 
shotvn. — No  appeal  lies  ag>iinst  a  conviction  by 
a  Presidency  Magistrate,  where  the  sentence 
awarded  is  only  one  day's  simple  imprisonment 
and  a  fine  of  Rs.  150.  A  nonappealable  case 
may  ba  entertained  as  a  revision,  if  a  point  of 
law  arises  upon  the  findings.  Where  the  master 
was  in  debt  to  the  servant  for  a  sum  exceeding 
Es.  300,  heli,  that  the  mere  failure  of  the 
servant  to  give  a  correct  and  true  account  of 
the  mantier  in  which  the  servant  had  ppent  a 
sum  of  Rs.  32  in  numerous  Court  proceedings 
did  not  necessarily  imply  a  dishonest  intention. 
Unless  dishonest  intention  is  shown,  an  ofience 
under  s.  405.  Penal  Code,  cannot  be  made  out. 
Datta  Ram  Kashinath  Wagle  v.  Em- 
peror, 3  Ind.  Cas.  285.     (-20  B.  145,  R.) 

(23) — Dismissal  of,  loithout  giving  an  oppor- 
tunity to  the  appellant  to  be  heard— Review. 
—  An  order  dismissing  an  appeal  under  s.  421, 
Crim.  Pro.  Code,  1882,  without  giving  the 
appellant  an  opportunity  to  be  heard,  owing  to 
a  mistake  as  to  the  date  of  the  hearing,  is  a  fioal 
order  in  accordance  with  the  provisions  of 
s.  430,  and  is  not  liable  to  be  reviewed  by  the 
same  Court,  NIHALA  v.  EMPRESS,  24  JP.  R. 
1887,  Cr. 

(24) —  Consolidation  of  sepirate  sentetices — 
Penal  Code,  ss.  143,  447,  211— Crijn.  Pro.  Code 
(1861),  s.  411. — Where  a  person  was  convict- 
ed of  ofiences  under  ss.  143,  447  and  2 11,  Penal 
Code,  and  sentenced  to  one  month's  imprison- 
ment for  each  cSence,  it  was  held  that  the 
separate  sentences  could  not  be  taken  together 
and  combined  into  one  sentence  so  as  to  give  a 
right  of  appeal.  QUEEN  v.  NaGARDI  PaRA- 
MANIK,  1  B.L  R.  A.C.  Cr.  3  =  10  W.R.  Cr.  3  (6 
W.R.  Cr.  51,  R.) 

(25) — Consolidation  of  sentences — Appeal. — 
There  is  no  right  of  appeal  because  the  united 
sentences  in  three  separate  cases  amount  to 
more  than  a  month's  imprisonment.  QUEEN 
V.  MORLY  Sheikh,  6  W.R.  Cr.  51. 

(26)  — Crim,  Pro.  Code.  1872,  s.  272  — 
Amendment  by  Act  XI  of  1874,  s.  23— Six 
months  expiring  on  date  of  operation  — 
Effect. — Where  the  six  months  provided  for  an 
appeal  against  acquittal  by  the  Government 
expired  on  the  day  when  the  Amending  Act 
X  Jof  1874  came  into  operation,  held  that  a 
law  of  limitation  being  one   of  procedure,  an 
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3. — Cases  where  appeal  does  not  lie — eld. 

appeal  presented  after  that  day  was  barred. 
Government  of  Bombay  v.  Dorabji 
Balabhai,  11  B  H  C.A.C.  117.  [R.,  6  B.  26,  2 
C.  436.] 

Order  under  s.  2,  Act  Xtll  of  1859 -No 
appeal.— See  ACT  XIII  OF  1859,  s.  2,  18  C  W. 
N.  1^71  =  15  Cr.  L.J.  697  =  26  Ind   Cas.   145. 

i.  -Acts. 

(1) — Award  of  compensation  under  the  cattle 
Trespass  Act  [I  of  1871),  s.  22.  — There  is  no 
appeal  from  an  order  of  compensation  passed 
under  8.22,  Act  I  of  1871.  In  re  GUNESH 
Pershad.  3  N  W.P.  200. 

(2)— Act  I  of  1871,  s.  22— Appeal. —TheTB  is 
no  appeal  from  an  order  pissed  under  s.  22,  Act 
I  of  1871,  awarding  compensation  for  illegal 
seizure  of  cattle.  QueeN-EMPRESS  v.  RAYA 
LAKHMA,  10  B.  230.  [F.,  15  C.  712,  19  M.  238, 
Rat.  Un.  Cr.  C.  520.] 

(B)  — Convictions  imder  Police  Act. — Convic- 
tions under  the  Police  Act  (V  of  l86l)  are  ap- 
pealable like  other  convictions.  In  re  Tha- 
KOOR  Doss  AND  GOD\I  SHEK,  5  W  R.  Cr.22. 

(4) — Act  XI  of  1846,  Rules  framed  under  the 
Act— Act  XIV  of  1874  {Scheduled  Districts), 
Conviction  by  Agent  to  Governor  of  Boynbay  in 
Khandesh— Appeal  to  High  Court. — (1)  The 
accused  were  convicied  by  the  Agent  to  the 
Governor  of  Bombay  in  Khandesh,  under  s.  201 
I  P.C  ,  and  sentenced  to  five  years'  rigorous 
imprisonment.  The  ofience  was  alleged  to  have 
been  committed  in  the  village  of  Gulamba,  in 
the  Mehwas  Estate  of  Nal  in  the  District  of 
Khandesh.  The  agent  tried  the  case  under  the 
Rales  framed  under  Act  XI  of  1846,  by  which  the 
estate  of  Nal  was  excluded  from  the  ordinary 
criminal  jurisdiction.  The  accu.-ed  appealed  to 
the  High  Court  under  r.  44  of  the  Rules 
framed  under  s.  3  of  Act  XI  of  1846  Held 
that  no  appeal  would  lie  to  tha  High  Court,  as 
the  sentence  passed  bv  the  Political  Agent  was 
within  the  limits  of  the  absolute  jurisdiction  of 
that  officer.  Per  Birciwood,J.  —  There  is  no  pro- 
vision of  the  Ac  (XI  of  1846)  which  constitutes 
the  Sadder  Faitjdari  a  Court  of  appeal  from 
the  decisions  of  the  Agent  in  criminal  trials. 
That  Court  is  only  contempUted  by  s  4,  as  a 
Court  of  reference  in  criminal  trials.  No  power 
is  given  to  the  Government  to  confer  appellate 
powers  on  it,  as  is  practically  done  by  Rule  44 
of  the  Rules  of  the  3 1st  July,  1895.  That  rule 
is.  therefore,  ultra  vires  of  the  Government,  and 
cannot  be  regarded  as  a  valid  rule  under  the 
Act.  Ja^dine,  J  ,  agreed  with  Birdwood.  J.,  in 
his  view  that  Rule  44  was  ultra  vires,  and 
expressed  an  opinion  to  the  efiect  that  after  the 
enactment  of  Act  XIV  of  1874,  which  repealed 
Act  XI  of  1846,  these  rules  under  the  old  Act 
ceased  to  be  in  force,  so  far  as  they  had  refer- 
ence to  the  powers  of  the  High  Court.  8.  7  of 
Act  XIV  of  1874  did  not  continue  these  rules 
except  so  far  as  they  related  to  the  Political 
Agent    and  his  ofl&cers,    as   they  could  not  be 
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4. — Acta  —continued, 

regarded  as  being  in  force  at  the  time  when  Act 
XIV  of  187-1  was  passed,  and  they  were  in  con- 
flict with  the  Letters  Paientof  the  High  Court. 

Queen-Empress  v.  Sarya.  15  B.  505.  [Diss., 
25  B.  667  ;  R.,  Rat.  Un.  Cr.  C  939.] 

(5) — Transfer  of  North  Canara  District  to  the 
Presidency  of  Bombay  — Grim.  Pro.  Code,  ss.  19, 
i08— Reg.  II  of  1S27'.  s.  16  (2»— 16  and  17  Fic, 
C.  95—21  and  22  Vic,  C.  106—24  and  25  Vic, 
C.  67,  104. — A  proclamation  was  issued  by  the 
Governor-General  in  CoUnoil,  on  the  15th  April, 
1862,  in  pursuance  of  an  order  made  by  the 
Beoretarv  of  Stats  for  India  in  Gounoil  unrler  16 
and  17  Vic,  C.  95,  s.  18  and  21  and  22  Vic, 
C.  106,  declaring  that  the  District  of  North 
Canara  with  the  exception  of  the  taluq  of  Canda- 
pur  should  be  detached  from  the  Presidency  of 
Madras  from  the  l6th  day  of  April,  1862.  Sub- 
sequent to  this,  the  Legislative  Council  of 
Bombay  passed  an  Act,  No.  Ill  of  1833,  which 
received  the  assent  of  the  Governor  of  Bombay 
on  the  4th  January,  1863  and  of  the  Governor- 
General  on  the  25th  March,  1863.  By  s.  6  of 
that  Act :  "  The  district  of  North  Canara,  with 
the  exception  of  the  ta'nr|a  of  Gandapur,  as 
transferred  from  the  Pri'siltjncy  of  Port  St. 
George,  shall,  from  and  after  the  16ch  day 
of  April,  1862,  be  suuject  to  the  Regulations 
and  Acts  which  ire.  or  shall  at  any  time 
hereafter  be,  in  f  >ree  within  the  territories 
subject  to  the  Presidency  of  Bombay."  S.  7 
provided  tha:  nothing  in  the  Act  is  to  aSect 
any  acts  doae.  or  proceedings  held,  or  order 
made,  in  the  Districc  previously  to  the  passing 
of  the  Act.  The  accused  who  was  convicted  by 
the  Sat'sions  Judge  of  North  Canara  on  the  18ch 
dayof  Septembsr,  1862,  appealed  to  the  High 
Court  of  Bombay,  and  the  question  whether 
that  Court  or  the  High  Court;  of  Madras  had 
jurisdiction  being  raised.  Held,  per  Forbes, 
J.:—S.  7  of  Act  III  of  1863  must  be  so  read  as 
to  be  not  incompatible  with  s.  6  of  the  same 
Act.  Held  that  apart  from  that  Act,  the  High 
Court  of  Madras  could  have  no  jurisdiction 
within  the  Presidency  of  Bombay,  of  which 
North  Canara  had  become  a  part  on  the  16th 
day  of  April,  1862.  Held,  further,  that  the 
order  of  the  Secretary  of  State,  detaching  North 
Canara  from  the  Presidency  of  Fort  St.  George 
and  annexing  it  to  the  Presidency  of  Bombay, 
was  complete  in  every  respect  except  as  to 
the  time  from  which  the  annexation  was  to 
take  eSect.  All  that  was  left  to  the  Governor- 
General  in  Council  was  the  authority  to 
declare  that  time  by  proclamation.  The  annex- 
ation was  the  act  of  Her  Majesty's  Govern- 
ment, not  that  of  the  Government  of  India  ; 
and  regarded  in  that  light,  should  be  consider- 
ed as  having  itself  changed  the  law  of  the 
annexed  district  from  the  date  of  annexation, 
and  introduced  therein  the  law  of  the  Bombay 
Presidency.  Per  Couch,  /.:— The  proviso  to 
s.  4-7  of  the  Indian  Councils  Act,  24  and  25  Vic, 
Chap.  67,  applies  to  laws  and  regulations  made 
by  the  Governor,  or  Lieutenant-Governor  in 
Council  of  the  Presidency,  Division  or  Province. 
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i. — &cts  —concluded. 

The  ca«e  in  question  being  governed  by  the 
Grim.  Pro  Code,  an  Act  of  the  Legislative 
Council  of  India  in  force  in  both  the  Presiden- 
cies, the  right  of  appeal  in  this  case  was  trans- 
ferred to  the  High  Court  of  Bombay,  with  the 
transfer  of  the  district  to  the  Bombay  Presi- 
dency. In  this  view  of  the  matter,  Act  III  of 
1868,  could  be  immaterial.  Per  Ncivton,  J. — 
The  District  of  North  Canara  having  been 
severed  from  the  Presidency  of  Madras,  before 
the  trial  of  the  case  under  consideration,  and 
having  passed  from  one  Presidency  to  the  other 
with  the  Code  of  Criminal  Procedure  in  unin- 
terrupted operation  within  its  limits,  the  provi- 
sion of  s.  408  of  the  Code  should  be  interpreted 
as  making  the  decision  in  such  cases  appealable 
to  the  High  Court  of  Bombay.  REG  v. 
Vyank^TSVAMI,  2  B.H.C.  106.  [R,,  10  B. 
274,  12  B.H.C    App.  1.] 

(6) — Public  Conveyance  Act  [Bom-  Act  VI  of 
1873),  ss,  23,  35 — Conviction  of  otoner  of  public 
conveyance — Appeal. — Where  an  accused  per- 
son, the  owner  of  a  public  conveyance,  was 
convicted  by  a  first  class  Magistrate,  under  s.  22 
of  the  Public  Conveyances  Act,  on  the  ground 
that  he  was  responsible  for  theact  of  his  servant 
who  had  refused  to  let  the  conveyance  for  hire, 
the  High  Court  held,  that  it  was  not  precluded 
by  s.  35  of  the  Act  from  interfering  in  revision, 
for  the  person  punishable  under  s.  22  was  the 
driver  or  other  attendant,  and  the  accused  was, 
therefore,  not  a  person  punishable  under  s.  35  ; 
and  that  the  conviction  must  be  reversed.  The 
words  of  s.  35,  "no  conviction  under  this  Act 
...shall  be  open  to  appeal  or  reversal  by  any 
other  Court  "must  be  taken  to  mean  "  no 
conviction  of  any  person  punishable  under  the 
Act."  QUEEN-EMPRESS  V.  LOUIS  FRANCES, 
Rat.  Un.  Cr.  C.  672  =  Cr.  Rg.  37  of  1893. 

— Appeal  to  High  Court  on  conviction  by 
Agent  to  Governor  of  Bombay  in  Khaudesh — 
See  ACT  XI  OF  1846,  s.  3,  15  B.  505. 

See  ACT  XIII  OF  1859,  s.  2,  7  8.L.R.  80=  15 
Cr,  L.J.  372  =  23  Ind.  Gas.  740. 

See  ACT  IX  OF  1869,  s.  25,  14  W.R.  Cr.  71. 

See  ACT  VII  of  1870,  s.  31,  20  C.  687,  26 
M.  421  =  2  Weir  488. 

See  ACT  I  OF  1871,  s.  23,  22  P  R.  1886,  Cr. 

See  ACT  IV  OF  1877,  s.  41,  2  C.  466. 

See  Act  IV  of  1877,  s.  167,  5  B.  85. 

See  Act  III  of  1880,  40  P.R,  1884,  Cr. 

See  ACT  XIII  OF  1889,  ss.  2.  5  and  7,  1  P.R. 
1897,  Cr. 

See  Pun.  act  IV  OF  1872,  s.  42,  16  P.R. 
1872,  Cr. 

See  Grim.  Pro.  Code,  1898,  ss.  403,  423  (6), 
22  C.  377. 

— Magistrate's  order  declaring  road  public — 
See  JUKISDICTION  OF  CIVIL  COURTS,  7  W.R. 
95. 
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5. — Appeal  from  acquittal. 

See  ACQUITTAL. 

See  Grim.  Pro.  Code,  1893,  s.  417. 

See  REVISION— ACQUITTAL. 

(1) — Right  oj  appeal  from  acquittal — Object  of 
limiting  it  to  the  Local  Government. — The  law, 
by  limiting  the  right  of  appeal  against  judg- 
ments of  acquittal  to  the  Local  Government 
prevents  personal  vindictiveness  from  seeking 
to  call  in  question  judgments  of  acquittal  by 
way  of  appeal,  and  evidently  intend?  that  such 
interference  shall  take  place  only  in  cases  where 
there  has  been  a  miscarriage  of  justice  so  grave 
as  would  induce  the  Local  Government  to  move 
in  the  matter,  DEPUTY  LEGAL  REMEM- 
BRANCER v.  KARUNA  BaiSTOBI.  22  C.  164. 
[B  ,  12  P.R.  1904,  Cr.  =  110  P.L.R.  1904,  17 
C.P.L.R.  75.] 

(2) — Power  of  Local  Government  to  appeal 
not  to  he  questioned  by  High  Co7irt.— The  ex- 
ercise of  the  discretion  to  prefer  an  appeal  under 
s.  417  of  the  Grim.  Pro.  Code,  against  any  order 
of  acquittal  made  by  a  Court  other  than  a  High 
Court,  rests  with  the  Local  Government  con- 
cerned, and  cannot  be  questioned  by  the  High 
Court  in  dealing  with  such  appeal.  EMPEROR 
V.  MUSST.  GUBBI,  17  C.P.L.R.  75. 

(3)— Grim,  Pro.  Code  (1898),  s.  ill— Differ- 
ence between  appeal  from  acquittal  and  from 
conviction  --There  is  no  difierence  between  an 
appeal  from  an  acquittal  and  from  a  conviction. 
King  EMPEROR  V.  CHATTER  SiNGH,  7  P.R. 
1904,  Cr.=97  P.L.R.  1904  =  1  Cr.  L.J.  781.  (11 
P.R.  1903,  Or.,  10  P.R.  1897,  Cr.,  4  A.  148,  9  A. 
528,  16  A  212,  Diss.;  29  P.R.  1885,  Cr.,  17 
C.  485,  19  B.  52,  20  A.  459,  11  C.L.R  25,  23 
C.  347,  F.)  \F..  15Cr.L.J.  236  =  26  M.L  J, 
160  =  23  Ind.  Cas.  188=15  Cr.  L.J.  203  =  125 
P.L.R.  1914  =  22  Ind.  Gas.  987  =  27  P.W.R. 
1914,  .323  P. L  R.  1913=26  P.W  R.  1913  =  20 
Ind.  Cas.  1005=14  Cr.  L  J.  525.] 

(4) — Right  of  appeal  against  acquittal  and 
against  conviction. — There  is  no  distinction  in 
the  Grim.  Pro.  Code  between  the  right  of  appeal 
against  an  acquittal  and  a  right  of  appeal 
against  a  conviction.  QueEN-EMPRESS  v. 
Prag  DAT,  20  A.  459  =  A.W.N.  1898,  117.  (4 
A.  148,  9  A.  528,  R.)  [F.,  15  Cr.  L.J.  236  =  23 
Ind  Cas.  188  =  26  M  L.J.  160  =  1914,  M.W.N. 
273;  E.,  36  A.  168=12  A.L.J.  231=15  Gr.L. 
J.  200  =  22  Ind.  Cas.  984,  1  Cr.  L.J.  1022  =  2  L. 
B.R.  303  =  7  PR.  1904,  Cr.  =  97  P.L.R,  1904.] 

(5) — Appeal  against  acquittal  and  conviction 
— Procedtire. — There  is  nothing  in  s.  417, 
Grim.  Pro.  Coda,  which  indicates  that  an 
appeal  from  an  acquittal,  allowed  in  the  interest 
of  public  safety,  peace  and  order,  by  the  statute- 
law  of  the  country,  should  receive  any  diSerent 
treatment  from  any  other  appeal  or  class  of 
appeals.  But  when  an  accused  person  has  been 
acquitted  by  a  Magistrate  after  hearing  all  the 
evidence  against  him,  the  presumption  is  that 
there  was  at  least  reasonable  doubt,  and  the 
Appellate  Court  must   be   positively   convinced 
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that  there  was  no  such  reasonable  doubt,  the 
benefit  of  all  doubt  shown  to  exist  being  against 
the  appellant,  whereas,  in  an  appeal  from  a 
conviction,  the  benefit  of  all  reasonable  doubt 
has  to  be  given  in  favour  of  the  appellant.  This 
appears  to  constitute  the  only  distinction 
between  an  appeal  from  an  acquittal,  and  one 
from  a  conviction.  CROWN  v.  HarnaMAN,  13 
P.R.  1909,  Cr.  =  37  P.W.R.  1909  =  4  Ind.  Cas. 
864. 

(6) — Appeal  against  acquittal  and  conviction 
— Procedure. — The  Government  has  the  same 
right  of  appeal  against  an  acquittal  as  a  con- 
victed person  has  against  his  conviction.  The 
Code  makes  no  distinction  as  to  the  procedure 
to  be  adopted  or  as  to  the  principles  upon 
which  such  appeals  are  to  bo  decided. 
Government  Pleader  v.  IiAkshmi  Nar- 
ASIMHam  Ghetty,  2  Weir  462. 

(7) — Appeal  against  acquittal  and  conviction 
— Procedure. —  la  an  appeal  from  an  acquittal, 
the  Government  is  placed  in  a  position  neither 
better  nor  worse  than  a  private  person  appeal- 
ing from  his  conviction  ;  and  to  require  the 
Government  to  show  that  the  lower  Court 
"  obstinately  blundered  "  or  has  so  "  gone  wrong 
as  to  produce  a  result  mischievous  at  once  to 
the  administration  of  justice  and  the  interests 
of  the  public  "  is  to  legislate  and  not.  to  inter- 
pret the  law,  as  contained  in  s.  417,  Grim.  Pro. 
Code.  Empress  v.  Uttam,  29  P.R.  1885,  Cr. 
(4  A.  148,  Diss.)  [F.,  7  P.R.  1904,  Cr.=97  P. 
L.R.  1904.] 

(8) — Appeal — Appeal  against  order  of  acquit- 
tal—Appellate Court,  duty  of.— The  Code  of 
Criminal  Procedure  makes  no  distinction  be- 
tween an  appeal  from  au  acquittal  and  one  from 
a  conviction.  Any  rula  of  Court  which  differ- 
entiates their  position  would  be  tantamount 
to  an  usurpation  of  legislative  functions  by  the 
Court.  If  there  is  any  difference  in  the  res- 
pective positions  of  Government  as  appellant 
under  s.  417  of  the  Code  of  Criminal  Procedure 
and  a  convict  appealing  from  the  judgment 
convicting  and  sentencing  him  ,  it  takes  its  rise 
from  the  principks  of  judicial  construction 
and  adjudication  in  criminal  cases,  with  which 
the  Statute  Law  has  no  concern.  The  Indian 
Penal  Code  provides  the  substantive  criminal 
law  administered  by  the  Indian  Courts  while 
the  Code  of  Criminal  Procedure  regulates  their 
procedure  in  the  trial  of  criminal  cases.  But 
apart  from  these,  there  are  certain  rules  of  ad- 
judication and  conduct  which  Criminal  Judges 
in  India  invariably  follow  and  which  are  mainly 
derived  from  the  Criminal  Law  of  England. 
They  are  founded  on  natural  justice  and  sound 
sense  and  are  not  inconsistent  with,  but  ex- 
pressly or  tacitly  recognised  by,  the  Indian  Law, 
One  of  these  is,  that  every  man  is  to  be  pre- 
sumed innocent  until  his  guilt  is  established  ; 
another,  that  if  there  is  a  reasonable  doubt,  the 
accused  must  have  the  benefit  of  that  doubt. 
These  are  principles  of  the  English  Criminal 
Law    of  evidence    which  are   clearly  in  accord 
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with  the  provisions  o£  the  Indian  Evidence  Act 
under  the  heads  of  Proof  and  Burden  of  Proof, 
and  their  value  Ilea  in  their  being  clear  state- 
ments of  the  law  of  evidence  applicable  in  crim- 
inal judicature  which  are  very  convenient  for 
the  practical  guidance  of  the  Courts.  An  appel- 
lant from  a  judgment  of  conviction  can  always 
invoke  the  support  of  these  principles,  if  he  can 
show  that  the  facts  of  his  case  come  within 
their  purview.  If  he  makes  out  that  the  essen- 
tial evidence  against  him  is  not  sufficiently  reli- 
able, as  the  lower  Court  thought,  or  that  all 
reasonable  doubt  as  to  his  guilt  is  not  removed 
thereby,  he  is  bound  to  succeed  on  the  strength 
of  these  principles.  An  appellant  from  a  judg- 
ment of  acquittal  has,  on  the  contrary,  to  work 
in  the  face  of  these  principles  and  to  satisfy  the 
Court  that  the  accused  can  derive  no  benefit 
from  them  on  the  facts  of  the  case  under 
appeal.  His  task  thus  is  naturally  more  diffi- 
cult than  that  of  the  convict  appellant.  In  all 
questions  of  fact,  the  Court  of  first  instance, 
which  has  the  witnesses  before  itself,  has  a  great 
advantage  over  the  Court  of  appeal,  which  deals 
with  the  evidence  second-hand  ;  grsat  regard 
is,  therefore,  as  a  rule,  paid  to  the  opinion  of 
the  first  Court  on  the  oral  evidence,  and  a  Court 
of  appeal  is  ordinarily  reluctant  to  difier  from 
its  opinion,  unless  for  cogent  grounds.  In  an 
appeal  from  a  conviction,  this  regard  is  temper- 
ed somewhat  by  considerations  of  fairness  to 
the  accused  in  deciding  the  question  of  his  guilt 
which  the  highest  principles  of  Criminal  Law 
enjoin  on  the  Courts.  But  such  considerations 
have  no  application  in  an  appeal  from  an  ac- 
quittal where,  naturally,  the  Court  is  chary  of 
disturbing  a  finding  of  the  first  Court  rejecting 
the  evidence  against  the  accused  as  unreliable 
and  declaring  his  innocence.  The  cumulative 
efiects  of  these  considerations  create  a  consider- 
able difiarence  between  an  appeal  from  a 
conviction  and  one  from  an  order  of  acquittal 
as  regards  the  decision  of  their  subject-matter, 
though  both  appeals  are  placed  on  the  same 
footing  in  the  statute  law  of  procedure.  In 
order  to  justify  interference  with  a  judgment 
of  acquittal  on  a  question  of  fact,  it  is  suffi- 
cient, if  the  finding  is  clearly  wrong  on  the 
evidence  and  unreasonable  in  the  opinion  of  the 
appellate  Court,  whether  or  not  the  unreason- 
ableness amounts  to  perversity,  stupidity  or 
incompetence,  or  the  Court  below  can  be  said 
to  have  obstinately  blundered  in  coming  to  it ; 
but  upon  sound  principles  of  Criminal  Juris- 
prudence the  indications  of  error  in  the 
judgment  of  acquittal  ought  to  be  clearer  and 
more  palpable  and  the  evidence  more  cogent 
and  convincing  in  order  to  justify  its  being  set 
aside  than  would  be  necessary  in  the  case  of  a 
judgment  of  conviction.  An  appeal  from  an 
acquittal  is  not  substantially  diSerent  from  an 
appeal  from  a  conviction.  Full  weight  must 
be  given  to  the  advantages  possessed  by  the 
first  Court  in  hearing  the  evidence  and  having 
the  trial  slowly  developed  before  itself,  but  if 
due  weight  is  given   to  this,  and  the  appellate 
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Court  is  still  satisfied  that  the  first  Court  wag- 
wrong,  and  that  the  accused  is  guilty,  the- 
appellate  Court  is  bound  by  law  to  convict  the 
accused.  KING  EMPEROR  v.  CHATTER 
SINGH,  97  P.L.R  190*  =  7  P.R.  1904,  Cr.  =  l 
Cr.L.J.  781.  (11  PR.  1903,  Cr.,  10  P.R.  1897, 
Cr.,  4  A.  148.  9  A.  5'28,  16  A,  212,  Diss-;  29  P. 
R.  1885,  Cr.,  17  C,  485,  19  B.  52,  20  A.  459, 
11  C  L  R.  2.5,  23  C.  347,  i^  )  [P.,  15  Cr.L.J. 
236  =  26  M.L.J.  160  =  23  Ind.Cas.  188,  15  Cr. 
L.J.  203  =  125  P.L.R.  1914  =  22  Ind,  Cas. 
987  =  '.»7  P.W.R.  1914,  Cr.;  R.,  328  P.L. 
R.  1913  =  26  P  WR.  1913,  Cr.  =  20  Ind.  Cas. 
1005  =  14  Cr.L.J.  525,  22  Ind.  Cas.  986  =  19  C. 
L  J.  356.] 

(9  and  10)— Crim.  Pro.  Code  (1882),  s.  417— 
Right  of  appeal  in  criminal  cases  by  Govern- 
ment from  judgment  of  acquittal— Acquittal  by 
assessors. — Under  the  Code,  the  Government 
have  the  same  right  of  appeal  against  an 
acquittal,  as  a  person  convicted  has  to  appeal 
against  his  conviction  and  sentence.  No  dis- 
tinction is  made  in  the  Code  as  to  the  mode  of 
procedure  which  governs  the  two  kinds  of 
appeals  or  as  to  the  principles  on  which  they 
are  to  be  decided.  Both  appeals  are  governed 
by  the  same  rules  and  are  subject  to  the  fame 
limitations.  [F.,  15  Cr.  L.J.  236  =  26  M.L.J. 
160  =  23  Ind.  Cas.  198.  2  Weir  462,  Rat.  Un. 
Cr.  C.  756;iJ.,  17  C. P.L.R.  75,  97  P.L.R. 
1904.]  In  all  cases  of  appeals,  the  Judges  of  a 
Court  of  appeal  are  naturally  very  cautious  in 
interfering  with  the  judgment  of  a  Judge  and 
assessors  before  whom  the  witnesses  were  exa- 
mined both  on  the  ground  that  a  Court  before 
whom  witce.sses  are  examined  has  superior 
advantages  in  estimating  the  value  of  their 
testimony,  and  also,  in  case  of  an  acquittal,  on 
the  additional  ground,  that,  in  all  criminal 
cases,  the  accused  is  entitled  to  have  the  advan- 
tage of  any  doubt  which  may  arise  in  the  case ; 
but,  after  giving  the  accused  every  benefit  which 
he  can  derive  from  such  a  decision  in  his 
favour,  if  the  High  Court  is  still  of  opinion, 
that  he  is  guilty  of  the  oSence  with  which  he 
has  been  charged,  there  is  no  discretion  left  to 
the  Court  as  to  whether  to  find  him  guilty  or 
not.  In  the  matter  of  the  petition  of  the 
Deputy  Legal  Remembrancer  en  behalf 
of  the  Government  of  Bengal  ;  Queen 
Empress  v.  BibhutiBhusan  Bit,  17  C.  485. 
\_R.,  19  B.  51.  L.B.R.  1893-1900,  42.] 

(11)— High  Court  —  Acquittal  —  Afpeal  — 
Cri7n.  Pro.  Code  (1872),  s.  272.— In  a  case  tried 
by  assessors,  in  which  the  accused  was  charged 
with  culpable  homicide  not  amounting  to  mur- 
der, he  was  acquitted  by  the  Sessions  Judge 
and  one  of  the  assessors,  while  the  other  asses- 
sor was  for  a  conviction.  The  Government  of 
Bengal  having  appealed  under  s.  272,  Crim. 
Pro.  Code,  1872,  the  High  Court  on  a  consider- 
ation of  the  evidence,  set  aside  the  order  of 
acquittal,  and  convicted  the  accused  of  the 
ofience  charged.  GOVERNMENT  OF  BENGAL 
V.  Janeef  FAKEER,  23  W.R.  Cr.  50. 
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(12)-C>wi.  Pro. Code,  ActXof  1872,  s.  272— 
Afpi^al  from  acquittal — Procedure. — The  proce- 
dure to  be  adopted  by  the  High  Court  in  appeals 
by  the  Local  Government  from  acquitting 
juigments  is  that  laid  downin  1  A.W.N.  (1881), 
159  KMPRESS  V.  WALI  MUHaMMAD,  A. 
W  N.  1882,64. 

(13) — Appeal  in  what  cases  to  be  made — Grim. 
Pro.  Code  (1882),  s.  in.— Held  that  the  Go- 
vernment should  prefer  an  appeal  from  an 
acquittal  only  in  cases  of  some  importance. 
QuKEN  Empress  v.  Khushal  Singh,  15  P. 
R.  1898,  Cr.  [F.,  12  Or.  L.J.  364  =  11  Ind, 
Cas.  132  =  10  P.R.  1911.] 

(14) — Coniition  for  acceptance  of  appeal  from 
acqur'.tal. — In  an  appeal  agamst  an  order  of 
acquittal,  the  Chief  Court  must  be  satisfied  not 
meiely  that  the  correctness  of  the  judgment 
appealed  against  is  open  to  doubt,  but  that  it  is 
so  clearly  wrong  as  to  amount  to  a  miscarriage 
of  justice.  Queen-Empress  v.  Ghulam 
Muhammad,  10  P.R.  1897,  Cr.  [Diss,,  7  P.R. 
1904,  Cr.,  .P.,  12  Cr.L  J.  364  =  11  Ind.  Cas.  132 
=  10  P.R.  1911  ;  B.,U  Cr.L. J.  597  =12  Ind. 
Cas.  973  =  14  P.R.  1911,  Cr.=42  P.W.R.  1911, 
Cr.] 

{\  5)— Condition  of  interference  with  acquittals 

—  Crim.  Pro.  Code  (1898),  s.  417.— An  order  of 
acquittal,  made  after  a  careful  consideration  of 
the  frtCts  without  any  manifest  incompetence 
or  perversion,  will  not  be  disturbed  by  the 
Chief  Court,  though  it  might  consider  that  a 
different  conclusion  would  have  been  drawn  by 
it  if  it  sat  as  a  Court  of  original  jurisdiction. 
Emperor  V.  Mangat.  11  P.R.  1903,  Cr.  =  l42 
P.L  R.  1903.  (4  A.  148,  F.)  [Diss.,  7  P.R. 
1904,  Cr.] 

(16) — Condition  of  interference  with  acquittal. 

—  An  acquittal  on  a  question  of  fact  will  be 
disturbed  if  the  finding  is  clearly  wrong  on  the 
evidence  and  unreasonable  in  the  opinion  of 
the  appellate  Court,  whether  or  not  the  un- 
reasonableness amounts  to  perversity,  stupidity 
or  incompetence,  or  the  Court  below  has  ob- 
stinately blundered  in  arriving  at  it.  The 
indications  of  error  in  the  judgment  of  acquit- 
tal ought  to  be  clearer  and  m  jre  palpable  and 
the  evidence  more  cogent  and  convincing  be- 
fore the  acquittal  can  be  set  aside  than  would 
be  necessary  in  the  case  of  a  conviction.  KlNG- 
EMPEROR  v.  CHATTER  SiNGH,  7  P.R.  1904, 
<Jr.  =  97  P.L  R.  1904  =  1  Cr.  L  J.  781.  (il  P.R. 
1903,  Cr.,  10  P.R.  1897,  Cr.,  4  A.  148,  9  A.  528, 
16  A.  212,  Diss.;  29  F.R.  1885,  Cr.,  17  C.  485, 
19  B.  52,  '20  A.  459,  11  C  L.R.  25,  23  C.  347. 
F.)  [F.,  15  Cr.  L  J  236  =  26  M.L.J.  160  =  23 
Ind.  Cas  188,  15  Cr.  L.J.  203  =  125  P. L.R. 
1914  =  22  Ind.  C-is  987  =  27  P.W.R.  1914,  Cr.; 
R.,  328  P.L.R.  1913  =  26  P.W.R.  1913.  Cr.  =  20 
Ind.  Cas.  1005  =  14  Cr.  L.J.  525,  22  Ind.  Cas. 
986  =  19  C.L.J.  356.] 

(n)—Crim.  Pro.  Code  (1882),  ss.  417,  427— 
Appeal  from  acquittal  in  capital  case — Arrest  of 
the  accused.— Per  Edge,  C.J,— In  capital  cases, 
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in  which  the  Government  is  appealing  under 
3.  417,  it  is  generally  speaking,  and  without 
laying  down  any  inflexible  rule,  undesirable 
that  the  prisoner's  fate  should  be  discussed, 
while  he  remains  at  large.  In  such  oases,  the 
Government  should  apply  for  the  arrest  of  the 
accused,  under  s.  427  of  the  Code.  QUEEN- 
Empress  v.  Gobardhan,  9  A.  528  =  A.  W.N. 
1887,  156. 

(18)— Crim.  Pro.  Code  (1882),  ss.  417,  421— 
Appeal  by  Government  from  acquittal,  conditions 
of. — In  considering  an  appeal  by  the  Govern- 
ment against  an  order  of  acquittal,  it  is  not 
for  the  High  Court  to  say  whether,  if  it  had 
been  trying  the  case,  it  might  not  have  taken 
a  view  opposed  to  that  of  the  lower  Court.  In 
respect  of  pure  questions  of  fact,  the  power  of 
Government  to  appeal  from  an  acquittal  should 
be  limited  to  those  cases  where,  through  the 
incompetence,  stupidity  or  perversity  of  a 
subordinate  tribunal,  such  unreasonable  and 
distorted  conclusions  have  been  drawn  from 
evidence  as  to  produce  a  positive  miscarriage  of 
justice.  Where  the  decision  of  the  Subordinate 
Court  is  an  honest  and  not  an  unreasonable 
one,  of  which  the  facts  were  susceptible,  the 
High  Court  will  not  interfere.  QUEEN  EM- 
PRESS v.  Robinson,  i6  A.  212  =  A.W.N.  1894, 
49.  (4  A.  148,  R.)  [Diss.,  17  C.P.L.R.  75  ;  R., 
21  A.  122,  36  A.  168=12  A.L.J.  231  =  15  Cr.L. 
J.  200  =  22  Ind.  Cas.  984,  7  P.R.  1904, 
Cr.  =  97  P.L.R.  1904,  2  L.B-R.  303  =  1  Cr.L.J. 
1022.] 

(19) — Appeal  against  acquittal — Practice  and 
procedure.— The  High  Court,  exercising  its 
jurisdiction  in  the  matter  of  appeals  against 
acquittals,  should  confine  its  exercise  to  the 
particular  acquittal  complained  of  by  the 
Government.  At  the  same  time  it  would  not 
be  proper  for  the  High  Court  to  consider  the 
appeal  on  grounds  not  contained  in  the  objeo- 
tion  urged  on  behalf  of  the  Government. 
QUEEN-EMPRESS  v.  KARIGOWDA,  19  B.  51. 
[F.,  17  C.P.L.R.  75;  B.,7  P.R.  1904,  Cr.=97 
P.L.R.  1904.] 

(20) — Sessions  Judge  overlooking  main  circum- 
stances of  corroboration  of  accomplice  evidence 
—  Appeal  against  acquittal. — Per  Straight,  J. — 
Where  the  Sessions  Judge  has  overlooked  the 
main  and  crucial  circumstances  which  go  to 
corroborate  the  evidence  of  an  accomplice  and 
has  acquitted  the  accused,  the  High  Court  will 
not  be  departing  from,  or  do;ng  violence  to, 
the  principle  laid  down  in  4  A.  148,  by  enter- 
taining the  appeal  by  the  Government,  and 
determining  one  way  or  the  other  the  guilt  of 
the  accused.  QueeN-EMPRESS  v.  GOBAR- 
DHAN, 9  A.  528  =  A.W.N.  1887.  156.  [fl.,  20 
A.  459  =  18  A.W.N.  117,  97  P.L.R.  1904  =  7  P. 
R.  1904,  Cr.] 

(21) — Appeal  against  acquittal,  when  to  be 
preferred. — It  is  not  because  a  Judge  or  Magis- 
trate has  taken  a  view  of  a  case  in  vrbich  the 
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Governmenc  does  not  coincide,  and  has  ac- 
quitted tho  accused  persons,  that  an  appeal 
from  hia  decision  must  necessarily  prevail,  or 
that  the  High  Court  should  be  called  upon  to 
disturb  the  ordinary  course  of  justice,  by 
putting  in  force  the  arbitrary  powers  conferred 
on  it  by  s.  '272.  The  doing  so  should  be 
limited  to  those  instances,  in  which  the  lower 
Court  has  so  obstinately  blundered  and  gone 
wrong  as  to  produce  a  result  mischievous  at 
once  to  the  administration  of  justice  and  the 
interests  of  the  public.  EMPRESS  OP  INDIA 
V.  Gayadin,  i  A.  148  =  A.W.N.  1881.  159. 
[F  ,  16  A.  '2U  =  U  A.W.N.  49,  142  P.L.R, 
190.3=11  P.R.  1903.  Cr.,  13  Cr.  L.J,  259  =  14 
Ind.  Cas  643  =  5  Bur.  L  T.  20.  ;  R.,  9  A.  52, 
19  B.  51,  20  A.  459,  7  P.R.  1904,  Cr.  =97  PL 
R.  1904  ;  D.,  9  A.  528,  i\B.,  21  A.  122  ;  Diss., 
29  P.R.  18S5.  Cr.,  17  C.  485,  2  Weir  462,  2  L. 
B.R.  303=1  Cr.  L  J.  1022,  17  C. P.L.R.  75,  9 
Cr.  L.J.  437.] 

(22)— Crim.  Pro.  Code  (1872),  s.  272—Apveals 
from  acquittals  by  Government, — Where  a  person 
was  convicted  of  criminal  breach  of  trust  by  a 
public  servant  under  s.  409,  I.P  C,  but  the 
Sessions  Court  acquitted  him  on  the  ground 
that  tbe  breach  of  trust  was  not  committed  by 
him  in  his  capacity  as  public  servant,  the  High 
Court,  on  appeal  by  the  Government,  directed 
a  new  trial  under  s.  406,  I.P.C..  under  the 
provisions  of  s.  272,  Crim.  Pro.  Code,  QUEEN 
V.  DUKARAN,  7  N.W.P.  196.  (7  M.H.C.  339, 
R.)     [R.,  17  0. P.L.R.  75  ] 

{23)— Crim.  Pro.  Code  (18S2),  ss.  247.  404, 
417  and  423 — Appeals  from  acquittals — Powers 
of  District  Magistrate. — S.  417,  providing  for 
appeals  against  orders  of  acquittal,  requires  that 
such  appeals  shall  be  (1)  directed  by  Govern- 
ment and  (2)  presented  to  the  High  Court. 
Therefore,  cl.  (a)  of  s  423  can  only  apply  to  the 
High  Court.  A  Second  Class  M-igistrate  trying 
a  case  of  mischief,  having  held  that  there  was  a 
prima  facie  case  against  the  accused,  adjourned 
the  trial,  to  enable  the  accused  to  adduce 
evidence.  On  that  day  the  Magistrate  acquitted 
the  accused  under  s.  247,  as  the  complainant 
was  not  present.  The  District  Magistrate  on 
appeal  reversed  the  order  of  the  Subordinate 
Magistrate  and  directed  a  re-hearing.  Held, 
that  the  District  Magistrate  had  no  power  to 
make  such  an  order.  Rangaswami  AYYANGAR 
V.  Narasimhulu  NAYAK,  7  M.  213  =  2  Weir 
477  =  8  Ind.  Jur.  247.  [F.,  15  Cr.  L.J.  236  =  23 
Ind.  Cas.  188  =  26  M.L.J.  160  =  1914,  M.W.N. 
273.] 

(24) — Powers  of  Government — How  to  he  exer- 
cised.— The  right  of  appeal  vested  in  the  Local 
Government  is  a  right  which  should  be  advan- 
ced with  care  and  caution.  Where  a  Sessions 
Judge,  sitting  as  a  Court  of  Appeal,  erred  upon 
a  question  of  law,  and  his  error  of  law  led  him 
to  set  aside  the  conclusion  of  the  Magistrate 
convicting  the  accused  upon  facts  that  he  him- 
self would  probably  have  accepted,  but  for  the 
error   of  law  into  which  he   had  fallen,  held, 
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that  the  High  Court  could  exercise  the  powers 
vested  in  it.  QueenEMPRESS  v.  TIMMAL,  21 
A.  122  =  A.W.N.  1898,  208. 

(25) —  "  Appellate  judgment  of  acquittal,'* 
meaning  — Crim.  Pro.  Code  (1872),  s.  272. — 
The  weirds  '  appellate  judgment  of  acquittal  '  in 
Act  X  of  1872,  s.  272,  were  meant  to  include 
all  judgments  of  an  Appellate  Court  by  which  a 
conviction  is  set  aside.  GOVERNMENT  OF 
Bengal  v.  Gokool  Chunder  Chowdhry. 
24  W.R.Cr.  41. 

(26)— Crim.  Pio.  Code  (1861),  s.  271— Acquit- 
tal by  appellate  Court  loithovt  ariy  opp(al  before 
it  against  Suboidinate  Magistrate's  order. — 
Where,  on  two  persons  being  convicted,  the 
case  of  one  was  submitted  to  the  District 
Magistrate  for  enhanced  punishment,  and  the 
latter  enhanced  the  sentence,  and  at  the  same 
time  acquitted  the  other,  held  that  the  District 
Magistrate  had  no  jurisdiction  to  acquit  in  the 
absence  of  any  appeal  before  him.  CROWN  v. 
MONINDA,  5  P.R.  1869,  Cr. 

(27) — Crim.  Pro.  Code  (1872),  ss.  272,  297— 
Arrest  pending  appeal.— After  the  admiesion  of 
an  appeal  from  an  acquittal  by  the  High  Court, 
the  Court  can  order  tbe  arrest  of  the  accused 
pending  the  appral.  EMPRESS  OF  INDIA  v 
Mangu,  2  A.  340,  F.B. 

(28)  —  Criminal  appeal  by  Government- 
Arrest  oj  accused.— In  a  criminal  appeal  by 
Government  to  the  High  Court,  the  arrest  of 
the  accused  may  be  ordered  pending  the  appeal. 
Queen  v.  Gobin  Tewari,  i  C.  281.  [F  2 
A.  340,  F.B.;  Appr.,  2  A.  386.] 

(29)— Crim,  Pro.  Code  (1872),  ss.  149,272— 
Person  tinder  arrest  pendir,g  appeal- Admis- 
sibility of  evidetice  against  persons  concerned  in 
the  same  offence. — Where  a  person  accused  of 
an  offence  was  discharged  by  the  Sessions  Judge 
and  he  was  re- arrested  by  the  Magistrate  pend- 
ing an  appeal  from  the  acquittal  to  the  High 
Court,  and  before  the  appeal  was  admitted, 
held  that  the  rearrest  was  lawful  and  abso- 
lutely necessary  in  tbe  interests  of  justice,  and 
his  statement,  after  his  re-arrest  and  pending 
his  appeal,  wasadmiRsible  in  the  trial  of  another 
person  who  was  arrested  subsequently  to  tbe 
arrest  of  the  former  as  being  concerned  in  the 
same  offence.  \Per  Stuart,  C.J.)  Assuming 
that  the  re-apprehension  after  an  acquittal  and 
on  the  same  charge  was  unlawful,  his  state- 
ment and  evidence  although  admissible,  was 
not  such  evidence,  as  the  Court  would  place 
much  reliance  upon.  If  his  re-arrest  was 
lawful,  he  was  in  the  position  of  an  accused 
person  and  Magistrate  should  not  have  exa- 
miced  him  as  a  witness  in  the  trial  of  the 
other  accused.  Per  SpanJcie,  J.  Empress  OF 
India  V.  Karim  Baksh,  2  A.  386. 

(30)- Acquittal— Appeal—  Crim.  Pro.  Code 
(1872),  s.  291— Re-trtal. —The  High  Court  has 
no  power  to  disturb  an  acquittal  save  on  appeal 
by  the  Government.     The  provisions  of  b.  297 
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only  permit  the  High  Court  to  interfere  and 
order  a  new  trial  where  an  accused  person  has 
been  discharged  without  being  put  on  his  trial. 
Queen  V.  Bisheshar  Pandey,  6  N.W.P. 
357.      [D.,  1  A.  139,  P.B.] 

(31)— Grim.  Pro.  Code  (188  2),  s.  404— 
Acquittal,  appeal  from.  —  A  Third  Class  M-igis- 
trace  in  trying  a  case  under  ss.  4v46  and  352, 
Penal  Code,  took  the  evidence  of  the  complain- 
ant and  adjourned  the  case  for  the  examination 
of  witaesses.  On  the  day  fixed,  the  witnesses 
on  both  sides  appeared,  but  the  complainant 
did  not.  The  Magistrate,  thereupon,  acquitted 
the  ac3used  under  ss.  247  and  250,  Grim.  Pro. 
Code,  and  ordered  the  complainant  to  pay  a 
compensation  of  Rs.  5.  Oa  appeal  the  District 
Magistrate  cancelled  the  order  of  acquittal  and 
directed  that  the  case  should  be  tried  de  novo. 
Held  that  the  order  of  the  District  Magistrate 
was  ultra  vues  ;  also  held  that  the  Third  Class 
Magistrate  was  not  justified  in  acquitting  the 
accused.  EMPRESS  v.  Hardeo  SINGH,  A.W. 
N.  1891,  120.  [F.,  15  Cr.  L.J.  286  =  23  Ind. 
Gas.  188  =  26M.L.J.  160.] 

(32)— Crim.  Pro.  Code.  Act  X  of  1872,  ss  297, 
460  —  Improper  acquittal  —  Retrial  — Proper 
course.  —  When  the  accused  person  has  been 
improperly  acquitted  by  a  Magistrate  having 
jurisdiction,  the  High  Court  will  not  interfere 
in  revision  and  order  a  re-trial  on  a  fresh  charge. 
The  proper  remedy  in  such  a  case  appears  to 
be  for  the  Local  Government  to  direct  an 
appeal  under  s.  272  of  the  Grim.  Pro.  Code. 
Beg.  v.  Pirkhan,  Rat.  Un.  Cr.  C.  73. 

(33)— Crwi.  Pro.  Code  (1872),  s.  272  (  =  s.  417 
of  the  present  Codei— Limitation  Act,  IX  of 
1811,  art.  153  (  =  4r^  155,  aci  XV  o/ 1877)— 
Appeal  by  Oovernment — Acquittal. — An  appeal 
by  a  Local  Government,  against  an  acquittal, 
will  be  in  time  if  presemed  within  six  months 
from  the  date  of  the  acquittal,  though  more 
than  60  days  from  that  date.  EMPRESS  v. 
JYADULLA,  2  C.  436,  F.B. 

(34) — Trial  by  Jury — Accused  charged  with 
murder  acquitted  of  that  charge  out  convicted 
of  culpable  homicide  not  amounting  to  murder 
— Appeal  by  Government. — Where,  in  a  case 
tried  by  a  Jury,  an  accused  charged  with  mur- 
der, is  acquitted  of  that  charge  but  is  convicted 
of  culpable  homicide  not  amounting  to  murder 
and  an  appeal  is  preferred  by  the  Government 
Pleader  at  the  instance  of  the  Legal  Remem- 
brancer, held,  an  appeal  did  lie  by  Governmeut 
so  far  as  the  charge  of  murder  was  concerned. 
Empress  of  India  v.  Judoonath  Gan- 
GOOLY.  2  C.  273.  {F.,  15  Cr.  L.J.  236  =  26  M. 
L.J.  160  =  23  Ind.  Cas.  188  ;  D..  13  Cr.L.J.  457 
=  15  Ind.  Cas.  89  =  U.B.R.  1911,  1,  100.] 

(35)— Crim.  Pro.  Code,  ss.  417,  418  and  423 
—  Order  of  acquittal  par.sed  in  a  trial  by  jury  — 
Appeal  en  questions  of  fact.-Tlhe  provisions  of 
s.  423  clearly  show  that  an  appeal  against  an 
order  of  acquittal  in  a  case  tried  by  jury  must 
be  supported  upon  a  ground,    which  is  covered 
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by  s.  418  of  the  Code,  which  provides,  in  cases 
of  trial  by  jury,  for  an  appeal  on  a  matter  of 
law  onlv.  Where  the  Local  Government  applied 
to  the  High  Court,  under  s.  417  of  the  Code, 
against  an  order  of  acquittal,  the  grounds  upon 
which  the  appeal  was  sought  to  be  preferred 
being  all  questions  of  fact,  the  Hiah  Court 
rejected  the  application.  GOVERNMENT  OP 
Bengal  v.  Parmeshur  Mullick,  10  C. 
1029.     \_R.,  17  C.P.L.R.  75  ] 

(36) — Appeal  from  acquittal  — Conviction — 
Commenctment  of  sejitence. —  Where  on  the 
appeal  of  the  Government,  an  order  of  acquittal 
is  set  aside  and  sentence  passed,  the  sentence 
will  commence  to  run  from  the  date  of  the 
committal  of  the  accused  to  the  jail,  and  not 
from  the  date  of  their  arrest  or  of  the  sentence 
on  the  appeal.  EMPRESS  v.  Mahuddi,  6  C.L. 
R.  349. 

(37)— Grim.  Pro.  Code  (1898),  ss.  423,  cl.  3, 
and  537 — Appeal  by  Government  from  an  ac- 
quittal by  a  verdict  of  jury— Power  of  High 
Court  to  go  into  the  evidence  of  the  case. — In  an 
appeal  by  Government  from  an  acquittal  by  a 
verdict  of  jury,  the  High  Court  cannot  alter 
the  verdict,  of  the  jury,  unless  it  is  of  opinion 
that  such  verdict  is  erroneoussowing  to  a  mis- 
direction by  the  Judge  or  to  a  misunderstanding 
on  the  part  of  the  jury  as  to  the  law  laid  down 
by  him.  If,  on  that  ground,  the  High  Court 
is  to  alter  or  reverse  the  verdict  of  the  acquittal 
by  the  jury,  its  powers,  under  s.  423,  cl.  (a), 
are  to  reverse  such  order  and  direct  that  fur- 
ther inquiry  be  made  or  the  accused  be  re-tried 
or  committed  for  trial  as  the  case  m%y  be,  or, 
finding  guilty,  to  pass  sentence  on  him  accord- 
ing to  law.  In  order  to  determine  if  the  verdict 
is  erroneous,  and,  if  so,  which  of  these  powers 
the  High  Court  should  exercise,  it  is  absolutely 
necessary  for  it  to  go  into  the  fa^-ts  and  to 
consider  the  evidence  in  the  case  belore  passing 
orders  in  it.  [Per  Davies,  J.)  As  soon  as  the 
verdict  of  the  jury  is  reversed,  the  Court  has 
the  Fame  power  to  deal  with  the  case  that  it 
his  to  deal  with  a  case  triable  by  asL.essors  as 
soon  as  the  order  of  acquittal  by  the  Judge  is 
set  aside  ;  that  is,  the  Court  may  order  a  re- 
trial or  may  find  the  accused  guilty  and  pass 
sentence  on  him  according  to  law.  The  High 
Court  ought  not  to  order  a  retrial  on  the  ground 
of  misdirection  unless  it  is  satisfied  that  the 
misdirection  has,  in  fact,  occasioned  a  failure  of 
justice.  (Per  Benson,  J.)  EMPEROR  v.  ED- 
WARD WILLIAM  SMITHER,  26  M  1  =  2  Weir 
521. 

See  act  XV  OF  1877,  s.  5,  art.  157,  1  Weir 
791  =  2  Weir  462. 

Order  of  acquittal  passed  after  cross-examina- 
tion of  prosecution  witnesses  subsequent  to 
framing  of  charge — Appeal  by  Government 
against  acquittal — Powers  and  duties,  of  the 
High  Court— See  Crim.  Pro.  CODE,  1898, 
ss.  256,  258,  417,  18  C.W.N.  666=15  Cr.  L.J. 
160  =  22  Ind.  Cas.  736. 
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See  Grim.  Pro.  Code,  1898,  ss.  404  to  417, 
22  C.  377. 

Prom  acquittal  —  See  Crim.  PRO.  CODE, 
1898,  a.  438,  25  A.  128  =  A.W.N.  1902.  200. 

Order  of  acquittal — Reference  by  District 
Magistrate — Right  of  appeal  against  acquittal 
—  Revision  — PracCioe—Scs  CbIM  PRO.  CODE, 
1898,  ss.  438,  439  (5),  12  A.L.J.  255  =  15  Or.  L. 
J.  301  =  23  lad,  Gas.  512. 

See  Crim.Pro.  Code,  1898,  s.  439, 1  P.L.R. 
1904. 

See  Penad  Code,  s.  193,  9  G.L  J.  378. 

Ses  PENAIj  Code,  ss.  425,  430,  14  P.R.  1909, 
Cr.  =  25  P.L.R.  1910. 

See  Revision— ACQUITTALS, ^14  M.  363  =  2 
Weir  571,  157  P.L.R.  1908  =  22  P.W.R.  1908, 
13  P.W.R.  1907,  Cr.  =  5  Gr.  L.J.  438  =  72  P.L. 
R.  1908. 

6. — Appeal— Practice  and  Procedure. 

(1)  —Criminal  appeal — Procedure. — The  sound 
rule  to  apply  in  trying  a  criminal  appeal, 
■where  question??  of  disputed  fact  are  in  issue, 
is  to  consider  whether  the  conviction  is  right, 
and  in  this  respect,  a  criminal  appeal  differs 
from  a  civil  one.  There  the  Court  must  be 
convinced,  before  reversing  a  finding  of  fact  by 
a  lower  Court  that  the  finding  is  wrong.  PRO- 
TAP  CHUNDER  MUKERJI  v.  EMPRESS,  11  C. 
li.R.  25.  [F.,  23  G.  347  ;  R.,  20  G.  353,  7  P.R. 
1904,  Cr.  =  97  P.L.R.  1904,  Cr.] 

(2)— Crim.  Pro.  Code  (1872),  ss.  279  and  280 
(  =  ss.  422  a7id  423  of  the  Code  of  1898)~Right 
of  complainant  to  be  heard  on  appeal.-  Under 
88.  279  and  280  of  the  Code  of  1872.  a  complain- 
ant cannot  claim  as  of  right  to  be  heard  in  the 
appeal.  The  mi^tter  was  one  which  was  left  in 
each  case  to  the  discretion  of  the  Court,  HIGH 
Court  Proceedings,  6th  November  1874 
No.  1719,  2  Weir  476  =  7  M.H.C.  App.  i2. 

(2-al — Public  prosecutor  -Legal  Remembran- 
cer of  Bengal,  appeal  by — Government  of  Behar 
and  Orissa — Acquittal,  order  of — Crim.  Pro. 
Code.  s.  417. — The  mere  fact  that  a  person  has 
been  directed  to  present  an  appeal  to  the  High 
Court  from  an  order  of  acquittal  does  not  in- 
volve his  appointment  as  Public  Prosecutor  for 
the  purposes  of  the  case.  In  a  case  of  this 
description  where  the  liberty  of  the  subject  is 
involved,  and  an  appeal  is  sought  to  be  preferred 
against  an  order  of  acquittal,  the  statute  must 
be  strictly  construed,  and  full  compliance  with 
its  provisions  is  required.  EMPEROR  v. 
Gaya  Pbosad,  18  C  L  J.  S19  =  18  C.W.N.  279 
=  22  Ind.  Gas.  190  =  13  Cr.  L.J.  46  =  41  C.  423. 

(3)  — CVim.  Pro.  Code  (1898),  s.  i\9— Presen- 
tation of  petition  oj  appeal. — The  word  "  present- 
ed "  ia  s.  419  of  the  Code,  evidently  means  that 
such  petition  shall  be  delivered  to  the  proper 
officer  of  the  Court  either  by  the  appellant  or 
by  his  pleader.     In   order   to   secure  this,  it  is 
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necessary  that  the  presentation  be  made  in 
person.  Held,  that  a  petition  of  appeal  found 
in  a  petition  box  was  rightly  returned  for  legal 
presentation,  inasmuch  as  the  petition  might 
have  been  deposited  there  by  a  third  person  who 
could  not  legally  present  it.  QUEEN-EMPRESS 
V.  Vasudevayya,  19  H.  35*  =  2  Weir  468. 

(4)— Criw.  Pro.  Code  (1898),  s.  il9— Presen- 
tation of  appeal  by  post,  validity  of. — A  petition 
of  appeal  sent  by  post  is  not  presented  to  the 
Court  within  the  meaning  of  s.  419,  Grim.  Pro. 
Code-  The  word  "  presented  "  in  that  section 
means  that  such  petition  shall  be  delivered  to 
the  proper  officer  of  the  Court  either  by  the 
appellant  or  by  his  pleader.  QUEEN- EMPRESS 
V.  ARLAPPA,  13  M,  137  =  2  Weir  468.  [F.,  19 
M.  354  =  2  Weir  469  ;  Apph,  8  CP.L.R   93.] 

(5)— Crim.  Pro.  Code  (1898),  s.  il9— Presen- 
tation of  appaal  by  pleader's  clerk. — Presentation 
of  an  appeal  petition  by  the  appellant's  pleader's 
clerk  is  equivalent  to  a  presentation  by  the 
pleader  himself,  when  the  petition  of  appeal  is 
signed  by  the  pleader  and  he  is  duly  authorized. 
Queen  Empress  v.  Karuppa  Udayan, 
20  M.  87  =  2  Weir  470. 

(6^— Presentation  of  appeal  by  pleader's  clerk. 
— An  authorized  pleader  may  present  a  petition 
of  appeal  by  the  hand  of  his  clerk,  and  such 
presentation  is  equivalent  to  a  presentation  by 
a  pleader  himself.  But  a  pleader  is  not  compe- 
tent to  present  an  appeal  by  a  person  who  is 
not  his  clerk  and  over  whose  conductand  action 
he  has  no  control.  QUEEN  EMPRESS  v. 
Ramas.AMI,  21  M.  114  =  2  Weir  470.  [P.,  5  Ind. 
Gas.  330.] 

{l)~Rule  to  show  cause— Discretion  of  Court 
hearing  the  rule — Duty  of  appellate  Court, — 
Although  rules  to  "show  cause,  why  the  convic- 
tion of  a  person  should  not  be  sat  aside  ''  are 
frequently  granted  on  particular  grounds,  it  is 
very  unusual  to  tie  the  hands  of  the  Court  which 
is  to  hear  the  rule  as  to  the  action  it  should 
take  if  the  conviction  is  set  aside.  This  is  a 
matter  which  should  be  left  to  the  discretion 
of  the  Court  which  hears  the  rule.  Rule  was 
granted  by  a  Division  Bench  of  the  High  Court 
calling  upon  a  Magistrate  "  to  show  cause  by 
the  conviction  of  the  petitioner  should  not  be 
set  aside  and  the  case  sent  back  for  retrial." 
Held,  that  the  Judges  who  granted  the  rule 
did  not  intend  to  say  that  the  Court  hearing 
the  rule  should  have  no  power  to  discharge  the 
accused  person.  An  appellate  Court  is  to  come 
to  a  conclusion  for  itself  upon  the  evidence  on 
the  record,  assisted  so  far  as  it  might  be  by  such 
reasons  or  arguments  as  it  might  elicit  from 
the  conclusions  and  reasons  contained  in  the 
judgment  of  the  original  Court.  If  the  Judge 
of  the  appellate  Court  entertain  any  doubt 
about  the  correctness  of  the  conviction  or  the 
commission  of  the  offence,  he  should  discharge 
the  accused.  It  is  not  necessary  in  criminal 
cases  that  the  appellant  should  clearly  establish 
that  the  order  of  the  Lower  Court  was   wrong. 


871 


THE  ALL  INDIi  DIGEST. 


872 


i4ppefl/— continued. 

6.— Appeal— Practice      aud     Procedure 

— continued, 

and  in  this  respect  a  ctiminal  appeal  difiers 
from  a  civil  appeal.  MILAN  KHAN  v.  SaGAI 
Bepari,  23  C.  347.  (11  C.L.R.  25,  JP'.)  \_R., 
97  P.L.R.  1904  =  7  P.R.  1904.  Cr.,  21,  17  C.  P. 
L.R.  75,  17  C. P.L.R.  97.] 

{%)— Grim.  Pro.  Code  (1872).  s.  476— Conuic- 
tionf  or  graver  offence  on  appeal — Withdrawal  of 
petition  of  appeal. — The  appellate  Court  should 
not  alter  a  conviction  so  as  to  find  the  appellants 
guilty  of  a  graver  ofience  than  that  with  which 
they  had  been  charged  on  their  trial,  unless  they 
are  allowed  an  opportunity  of  defending  them- 
selves against  the  charge  so  altered.  [Zt.,  26  C. 
863  =  8  O.W.N.  653,  3  L.B.R.  232.]  AlthouF:h 
a  petition  of  appeal  can  be  withdrawn,  at  the 
option  of  the  appellant,  before  the  appellate 
Court  has  decided  to  hear  it,  a  petition  for  with- 
drawal, presented  at  the  last  moment  does  not 
debar  the  appellate  Court,  which  has  perused  or 
had  heard  the  evidence  read,  from  dealing  with 
the  appeal  on  the  merits.  In  the  matter  of 
DWARKANATH  MANJHEJE,  6  C.L.R.  427.  (5  C. 
L.R.  872,  Dts(.) 

(9) — Crim.  Pro.  Code,  s,  423 — High  Court's 
-power  on  appeal  to  alter  the  finding  of  the  Lower 
Court. — It  is  doubtful,  whether  the  High  Court 
has  power,  under  s.  423,  Crim  Pro.  Code,  on 
holding  that  the  conviction  of  a  person  for  an 
offence  charged  in  the  sessions  trial  was  not 
sustainable,  to  alter  the  finding  to  a  conviction 
for  some  other  ofience,  e.g.,  under  s.  161,  for 
■which  the  accused  had  not  been  charged  or 
tried.  QUEEN-EMPRESS  v.  IMDAD  Khan,  8 
A.  120  =  A.W.N.  1886,  7.  [B.,  3  L.B.R.  232; 
D.,  U.B.R.  1903,  Third  Quarter,  Penal  Code, 
9,  13  Cr.  L  J.  305  =  14  Ind.  Cas.  849=1912  M. 
W.N.  207  =  22  M.L.J,  490  =  11  M.LT.  Sup.  1 
=  35  M.  247.] 

(IQ)— Appellate  Court's  power  to  alter  a  sen- 
tence of  fine  into  one  of  imprisonynent. — A  Ses- 
sions Judge  has  no  power  to  enhance  a  sentence 
in  appeal,  by  altering  a  sentence  of  fine  into 
one  of  imprisonment.  Queen-Empress  v. 
DaNSANQ  Dada,  18  B.  751. 

(ll)~Crim.  Pro,  Code  (1882),  s.  423  ib)  (3)  — 
Enhancement  of  sentence.— The  alteration  by  an 
appellate  Court  of  a  sentence  of  fioe  of  Rs.  50, 
or  in  default  two  months'  simple  imprisonment, 
to  one  of  six  months'  rigorous  imprisonment  is 
an  enhancement  of  the  sentence.  QUEEN- 
Empress  v.  Lachmi  Kant,  18  A.  301  =  A. W. 
N.  1896,  58.     (18  B.  751,  R.) 

(12) — Petition  of  appeal,  loithdrawal  of — En- 
hancement of  sentence. — A  petition  of  appeal 
presented  for  admission  may  be  withdrawn.  A 
Judge  who  disallowed  such  withdrawal  and 
enhanced  the  sentence  was  held  to  have  acted 
wrongly,  and  the  enhancement  order  was  set 
aside.  In  the  matter  of  Chunder  Nath  Deb, 
5  C.L.R.  372.      [D.,  6  C.L.R.  427.] 

(13)-Criw.  Pro.  Code  (1882),  s.  423  (6),  suh- 
s.  3 — Enhancement  of  sentence  by  appellate 
Court — Power    of    High   Court — Penal    Code, 
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ss.  323  and  392. — The  accused  was  convicted  of 
robbery  (s.  392,  Penal  Code)  and  hurt  and  sen- 
tenced for  the  former  offence  to  ten  months' 
rigorous  imprisonment,  and  for  the  latter  to 
one  day's  rigorous  imprisonment.  On  appeal, 
the  Sessions  Judge  set  aside  the  conviction  on 
the  charge  of  robbery,  but,  confirming  the  con- 
viction for  hurt,  sentenced  the  accused  to  six 
months'  rigorous  imprisonment.  Eeld,  that 
the  Sessions  Judge  had  no  power  to  pass  such 
sentence,  but  the  High  Courtcouid  confirm  such 
sentence  if  it  would  meet  the  ends  of  justice. 
arpin  Sheik  v.  arobdi  Datia,  24  C.  317, 
Note.     [F.,  3  N  L.R.  67  ;  R.,  24  C.  316] 

(14) — Acquittal  —  Competency  of  appellate 
Court  to  convict  accused  of  offences  not  charged. 
— Where,  on  an  appeal  from  a  conviction  under 
s.  802,  I.P.C  ,  the  appellate  Court  came  to  the 
conclusion  that  the  oiJence  under  s.  302  was 
not  proved  against  the  appellants,  but  it  was 
brought  to  the  notice  of  the  Court  that  there 
was  evidence  on  the  record  which  might  support, 
as  against  some  of  the  appellants,  a  convictionv 
under  s.  404  or  s.  414,  I.P.C,  the  appellate 
Court  acquitted  the  accused,  but  declmed  to 
enter  into  the  question  whether  they  were 
liable  to  be  convicted  under  s.  404  or  s.  414, 
I.P.C.  Queen-Empress  v.  Yusuf,  20  A.  107 
=  A.W.N.  1897,  210.     (A.W.N.  1887,  130,    R.} 

(15)— Crim.  Pro.  Cede,  ss.  280,  297— Death 
of  appellant— Abatement  of  appeal. — The  Code 
hag  not  made  any  provision  for  the  continuance 
of  the  appeal  either  by  the  heir,  devisee,  or 
executor  of  the  deceased  convict  or  by  any  other 
person.  The  appeal  abates  upon  the  appellant's 
death.  But  the  High  Court  has  the  right  to 
call  for  the  record,  and  make  such  order  thereon 
as  it  may  deem  just.  IMPERATRIX  v.  DON- 
QAJI  Andaji,  2  B.  564. 

(16)— Crim.  Pro.  Code  (1898).  s.  i23— Power 
of  appellate  Court  to  order  re- trial — There  is 
nothing  in  the  terms  of  s.  428  (1)  (b)  to  limit 
the  powers  of  an  appellate  Court  to  order  a  re- 
trial, the  only  restriction  imposed  being  that  it 
cannot  enhance  the  sentence  on  an  appeal  from 
a  conviction.  Therefore,  the  power  of  an 
appellate  Court  to  order  a  new  trial  is  not 
confined  to  a  case  where  the  conviction  and 
sentencfl  are  set  aside  lor  want  of  jurisdiction  in 
the  Court  that  tried  the  case.  SatiS  CHANDRA 
Das  Bose  v.  Queen-Empress,  27  C.  172  =  4 
C.W.N.  166.  (15A.  205,  23  C.  975.  F.  ;  8  A.  14, 
Disafpr.)  [R  ,  35  M.  243  =  12  Cr.  L  J.  269  =  10 
Ind.  Cas.  372  =  21  ML. J.  805  =  10  M.L.T.  66  = 
(1911)  2  M.W.N.  106,  11  Cr.  L.J.  295  =  6  Ind. 
Cas.  251,  7  C.W.N.  301,  17  C.P.L.R.  97;  L., 
410.  350  =  18  C.W.  N.  498  =  15  Cr.  L.J.  385  = 
23  Ind.  Cas.  985.] 

(17)— Crxw.  Pro.  Code  (1872),  s.  278  (  =  s.  421 
of  the  Code  of  1898)  —  Re-admission  of  appeal 
rejected  for  default  of  appearance, — When  an 
appeal  has  been  rejected  without  hearing  the 
appellant's  pleader,  because  of  his  default,  and 
it   is  afterwards  proved  to  the  satisfaction  of 
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6  — Appeal— Practice      and      Procedure 

— concluded. 

tho  appellate  Court  that  au  adequate  excuse 
has  been  made  out  for  the  pleader's  non-appear- 
ance, it  is  open  to  that  Court  to  rehear  tho 
appeal  on  its  merits.  HIGH  COURT  PROCEED- 
INGS, 7TH  November  1873, No.  1875,  2  Weir 
471  =  7  M.H.C.  App    29. 

(18)  — Grim.  Pro.  Cod'.  (l'^72).  ss.  278,  '279— 
Notice  to  appellant  of  day  of  hearing  of  appeal. 
— The  fact  that  the  appellant's  pleader  is  present 
in  Court,  when  an  order  admitting  an  appeal 
is  passed,  will  not  save  the  necessity  of  giving 
separate  nouce  to  the  appellant.  Since  s.  279 
lays  down  that  the  notice  is  to  be  given  to  the 
appellant,  a  substituted  notice  tn  the  appellant's 
pleader  or  mukhtear  is  not  suffi3ient.  In  the 
matter  of  GOPAL  CHANDRA  MUNDLE,  10  C.L. 
R.  37. 

(19)— Grim.  Pro.  Cole,  ss.  517  and  520— 
Order  for  disposal  of  property  regarding  tohich 
offence  is  committed — Appeal. — An  appeal  lies 
against  an  order  passed  under  s.  5 17  of  the  Code, 
though  there  be  no  appeal  against  the  fioding 
in  the  case  in  which  tlie  order  was  passed,  inas- 
much as  the  words  "  Court  of  Appeal "  in  s.  520 
are  not  to  be  read  as  restricted  to  "a  Court  of 
Appeal  before  which  an  appeal  is  pending." 
The  wording  of  s.  520  is  sufficient  to  show  that 
the  Sessions  Court,  as  the  court  to  which  appeals 
ordinarily  lie  from  the  decisions  of  the  First- 
class  Magistrate,  has  power  to  modify,  alter  or 
annul  an  order  under  s.  517,  made  by  the 
Magistrate.  QUEEN  EMPRESS  v.  AHMED,  9  M. 
448  =  2  Weir  672.  [fl.,  14  C.P.L  R.  60  ;61),  17 
C.P.L.R  107(110),  14  Cr.  L.J.  27  =  18  Ind.  Caa. 
171  (174)  =  24  M.L.J.  1  =  14  M.L.T.  431  =  1913 
M.W.N.  951.] 

(20) — Criminal  appeal — Presentation  by  per- 
son authorised  by  appellant— Limitation  Act 
(IXof  1871),  art.  152. — A  petition  of  criminal 
appeal  may  be  presented  by  any  person  autho- 
rised by  the  appellant  to  present  it.  Such  pre- 
sentation is  sufficient  for  the  purposes  of  sch. 
II,  art.  152,  Limitation  Act  (IX  of  1871). 
In  the  matter  n/SUBBA  AITALA,  1  M.  304  =  2 
Weip469.      [R.,  6  B.  14.] 

(21) — Presentation  of  appeal — Limitation — 
Delay  in  obtaining  copies. — In  order  to  compute 
the  period  of  limitation  for  the  presentation  of 
an  appeal,  every  day  of  delay  in  obtaining  copies 
not  attributable  to  the  party  should  be  deduct- 
ed.    In  re  TOTl  Chengan,  6  M.H.C.  349. 

(22) — Appeal  presented  out  of  time — Rejection. 
—Under  s.  415  of  the  Crim.  Pro.  Code,  1861,  an 
appeal  preferred  out  of  time  and  without  any  ex- 
planation of  tho  delay  may  be  rejected  at  once. 
In  re  Elahee  Buksh,  5  W.R.  Cr.  80. 

See  Crim.  Pro.  Code,  i898,  ss.  418,  423, 

21  C.  955. 

7. — Appeal  to  Privy  Council. 

(1) — Leave  to  appeal  to  Privy  Council  in  cri- 
minal cases. — In  criminal  cases,  the  High  Court 
will  not,  in  general,  grant  leave  to  appeal  to  the 
sPrivy  Council,  unless  some  important  question 
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7. — Appeal  to  Privy  Council — continued. 

of  law  or  practics,  or  jurisdiction,  is  involved. 
Considerations  that  guide  the  Court  in  granting 
leave  to  appeal  in  such  cases  stated,  and 
instances  in  which  such  leave  has  been  granted, 
mentioned.  REG  v.  PESTANJI  DINSHA,  10 
B.H.C.  75. 

(2) — Practice — Special  leave  to  appeal— Cri- 
minal proceedings. — It  would  be  against  the 
constitutional  duty  of  the  Privy  Council  to  as- 
sume the  position  of  a  Court  of  Criminal  Appeal. 
The  Privy  Council  can  only  interfere  where  they 
find  that  what  has  been  done  has  been  grossly 
contrary  to  the  forms  of  justice  or  violates 
fundamental  principles.  GEORGE  STAUNTON 
Clifford  v.  The  King  Emperor,  1914 
M.W  N.  11  =  16  Bora.  L.R.  1=19  C.L.J.  107  = 
18  C.W.N. 374  =  12  A  L.J.  7S  =  13  M.L.T.  84  =  7 
Bur.  L.T.  37  =  22  Ind.  Gas  496=  15  Cr.  L.J. 
144  =  2  Bora.  Cr.  Cas.  173  =  41  C.  568,  P.C. 

(3) — Leave  to  appeal  —  Application  to  the 
executive  authorities  for  relief — Practice. — On 
an  application  for  leave  to  appeal  from  the 
sentence  of  the  Sudder  Nizamut  Adawlut  (the 
chief  native  Criminal  Court  of  Appeal  in 
Bengal),  the  Judicial  Committee,  though  of 
opinion  that  justice  had  not  been  done  in  the 
Court  below,  declined  to  determine  the  question 
of  the  prerogative  of  the  Crown  to  admit  aa 
appeal  in  criminal  matters  and  to  advise  such 
admission,  on  the  ground  that  such  course 
might  be  detrimental  to  the  general  adminis- 
tration of  criminal  justice  in  Her  Majesty's 
colonial  and  foreign  possessions  ;  but  suggested 
an  application  by  the  petitioner  to  the  executive 
authorities  for  relief,  with  an  intimation  of 
their  Lordships'  opinion  of  the  hardship  and 
injustice  of  the  particular  ca.se.  JOYKISSEN 
MOOKER.JEE.  Petitioner,  1  W.R. P.C.  13  =  9  M. 
LA.    188  =  1  Ind.  Jur.  O.S.  61. 

(4)  —  S.  124-4,  Penal  Code — Leave  to  appeal 
— Practice. — Where  leave  to  appeil  to  the 
Privy  Council  from  a  conviction  under  s.  124-A, 
was  applied  for  before  the  Privy  Council,  theit 
Lordships  refused  to  accord  permission,  hold- 
ing that  no  case  had  been  made  out  consistently 
with  the  rules  by  which  their  advice  to  Her 
Majesty  had  been  hitherto  guided  in  giving 
leave  to  appeal  in  criminal  cases.  BAD  GANGa- 
DHAR  TILAK  V.  QUEEN-EMPRESS,  22  B.  32  8, 
P.C.  =  25  I.  A.  1  =  7  Sar.  270.    \_R.,  34  C.  991.1 

(5) — Practice — Criminal  proceedings — Specia 
leave  to  appeal—  What  the  applicants  mugt  show 
by  their  pttition — His  Majesty  will  not  review 
criminal  proceedings,  unless  it  be  show  n  that, 
by  a  disregard  of  the  forms  of  legal  process,  or 
by  some  violation  of  the  principles  of  natural 
justice,  or  otherwise,  substantial  and  grave 
injustice  has  been  done  ((1887)  12  App.  Gas.  459, 
B).  The  applicants  ought  to  show  the  materials 
upon  which  one  of  those  propositions  can  be 
established  and  ought  fully  to  inform  tbe  Board 
of  the  facts.  J.  S.  B.  BIRCH  v.  EMPEROR,  IS 
Bora. L.R.  9,  PC  =8  A  L.J.  147  =  9  ML  T. 
200  =  21  H  L.J.  374  =  9  lod.  Gas.  581  =  13  C  L. 
J.  129  =  12  Cr.L.J.  100  =  19112    M.W.N.  139. 
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7. — Appeal  to  Privy  Councii— continued. 

(6) — Leave  to  appeal  to  the  Privy  Council  in 
criminal  cases  — Grave  and  substantial  injustice 
to  be  sJiown—Crim  Pro  Cede  {ActW  of  1898), 
ss.  233,  234,  235,  236,  237  and  239— Joinder  of 
charges — Before  granting  leave  to  appeal,  in 
criminal  cases,  to  che  Judicial  Committee  of 
the  Privy  Council  the  High  Court  must  be 
satisfied  that,  by  a  disregard  of  the  forms  of 
legal  process,  or  by  some  violation  of  the  prin- 
ciples of  natural  justice,  or  otherwise,  substan- 
tial and  grave  injustice  has  been  done  Ss.  234 
235,  236  and  239  of  the  Grim.  Pro.  Code, 
referred  to  as  exceptions  in  s.  233,  are  not 
mutually  exclusive;  otherwise,  the  provisions  of 
s.  236  or  s.  237  can  never  be  invoked  to  prevent 
a  miscarriage  of  justice  arising  from  a  failure 
to  make  good  all  the  details  of  a  charge  joined 
■with  two  other  charges  under  s.  234.  Tbe 
Legislature  hardly  intended  that  a  joint  trial 
of  three  oSences  under  s.  234  should  prevent 
the  prosecution  froin  establishing  at  the  same 
trial  the  minor  or  alternative  degrees  of  crimi- 
nality involved  in  the  acts  complained  of. 
Ss.  235  and  236  may  be  resorted  to  in  framing 
additional  charges  where  the  trial  is,  under 
s.  234,  of  three  oflences  of  the  same  kind  com- 
mitted within  a  vear.  In  re  Bal  GangadHAR 
TILAK,  10  Bom.L.R.  973  =  33  B.  221  =  4  M.L. 
T.  430  =  9  CrL  J.  226. 

(7) — Leave  to  avpeal  to  the   Privy  Council  in 
criminal  cases,  when  may  be  given — Invasion  of 
liberty  and  just  rights  of  a  citizen— Embezzle- 
ment—Criminal  and  civil  liability,  distinction 
between  —  Costs    against    Crown    in  criminal 
appeal. — The  appellant,  who  was  a  member  of 
a  firm,  was  authorized  by  the  guardian  of  two 
minors  by  a    power-of-attorney    to    act  for  the 
guardian  in  collecting  and  investing  the  minors' 
property.    Acting    under   this  authority  funds 
were  received  and  remittances  made  from  time 
to  time  by  the  appellant's  firm  with  whom  an 
account  was  opened  in  the  name  of  the  minors. 
A  certain    amount   due  to  the  minors    from  a 
debtor  was  paid  by  him  in  ihe  shape  of  credit- 
ing it  to  the  appellant's  firm  in  their  account 
with  their    bankers    which   account    was  over- 
drawn.    The  minora'    account  with  the  appel- 
la  it's  firm,  was  duly  credited  with  that  amount. 
The  appellant  being   thereafter  asked  to  give  a 
guarantee    for  the    funds    of  the   minor  in  his 
hand,  gave  security  to    the  satisfaction    of  the 
authorities.     Thereafter   criminal    proceedings 
were    instituted  against  the  appellant  who  was 
tried  by  the  Chief   Justice    without  a  jury  and 
convicted    of     having   embezzled    the    minors' 
money  :  Held,    that  the  facts  did  not,  on  any 
just  or  legal  view  of   them,   warrant  a  convic- 
tion, and  the  grounds  of  distinctions    between 
tbe   categories  of  liability    in  a  civil  as  distin- 
guished from  a  criminal    suit  appeared    in  the 
present    case  to  have    been  left  out    of  judicial 
view.     That  the   Judicial   Committee   of    the 
Privy    Council    does  not    lightly  interfere    in 
criminal    cases,    but     in     the     present     case 
although  the  proceedings  taken   were  unobjec- 
.  tionable  in  form,  justice  had  been  gravely  and 
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7.— Appeal  to  Privy  Council — continued. 

injuriously  miscarried,  and  the  sentence  pro- 
nounced against  the  appellant  formed  such  an 
invasion  of  liberty  and  such  denial  of  his  just 
rights  as  a  citizen  that  their  Lordships  felt 
called  upon  to  interfere.  Having  regard  to  the 
exceptional  nature  of  the  case,  their  Lordships 
directed  the  Crown  to  pay  to  the  appellant  the 
costs  of  the  appeal.  LOUIS  EDOUARD  Lanier 
V,  THE  King,  18  C.W.N.  98.  P.C.  =  26  M  L  J. 
1=  15  Cr.  L  J.  303  =  23  Ind.  Cas.  657.  [B.,  IB 
O.W.N.  785.] 

(8) — Appeal— Privy  Council — Matter  of  ori- 
ginal jurisdiction. — No  appeal  lies  to  the  Privy 
Council  from  any  order  of  the  High  Court  in 
any  matter  of  original  jurisdiction.  In  re 
GOOROO  Doss  ROY,  18  W.R.  407. 

(9)  Privy  Council — Leave  to  appeal  — Order 
of  High  Court  on  appeal  from  conviction  by 
Sessions  Judge. — Leave  to  appeal  to  the  Privy 
Council  cannot  be  granted  from  an  order  of  the 
High  Court  in  an  appeal  from  tbe  finding  and 
sentence  of  a  Sessions  Judge,  hi  re  AMEER 
KHAN,  18  W.R.  407,  Note. 

(10) — Dismissal  of  Munsiff  for  corruption — 
Appeal  to  Privy  Council  if  lies. — An  order  of 
the  High  Court  at  Calcutta,  under  s.  26,  cl.  it 
of  Bengal  Regulation  V  of  1831,  dismissing  a 
Munsiff  for  corruption  in  the  exercise  of  his 
functions  as  Judge,  is  final,  and  there  is  no 
jurisdiction  in  the  Judicial  Committee  to  admit 
a  special  appeal  therefrom.  In  the  matlfr  of 
8REE  MOHUN  GHUTUCK,  13  M.I. A.  343  =  2 
Sar.  549. 

(11) — Conviction  for  felony  —  Appeal  in 
criminal  cases,  if  lies.  —  Upon  a  petition,  pray- 
ing for  leave  to  appeal  from  a  conviction 
for  felony,  held  by  the  Judicial  Committee  of 
tbe  Privy  Council,  that  there  was  no  power 
reserved  to  the  Grown  by  the  Charter  of  the 
Supreme  Court,  Bombay,  to  allow  appeals 
in  criminal  cases,  such  appeal  being  confined 
to  civil  cases  only.  QUEEN  v.  EDULJEB 
Byramjee,  3M.I.A.  468  =  5Moo.  P.O.  276  = 
1  Sar.  305. 

(12) — Leave  to  appeal  to  Privy  Council  on  the 
ground  of  juisdirection  of  jury, — Although 
there  are  very  special  and  exceptional  circum- 
stances in  which  the  Privy  Council  grants  leave 
to  appeal  in  criminal  cases,  yet  it  would  be 
contrary  to  its  practice  and  very  mischievous, 
if  any  countenance  were  given  to  the  view  that 
an  appeal  will  be  allowed  in  every  case  in  which 
it  is  shown  that  the  Judge  has  misdirected  the 
jury,  hi  the  matter  of  MacCREA,  15  A.  310, 
P.G  =20  I.  A.  90  =  6  Sar  344  =  17  Ind.  Jur. 
430.     [fl.,  2  A.L.J.  718.] 

(13) — Convictio7i  for  murder — Application  for 
special  leave  to  appeal  —  Misdirection. — An 
application  was  made  to  the  Privy  Council  for 
special  leave  to  appeal  from  a  judgment  of  the 
Supreme  Court  of  Ceylon,  in  its  criminal 
jurisdiction,  upholding  the  conviction  and 
sentence,  in  a  trial  for  murder  at  the  Colombo' 
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7.— Appeal  to  Privy  Council — continued. 

Criminal  Sessions,  on  the  ground,  inter  alia, 
that  the  Judge,  instead  of  direotiug  the  jury 
as  to  the  absence  of  corroboratioo,  made  the 
general  remark  that  if  juries  were  to  ihruw  up 
a  case  on  account  of  contradiction  and  false- 
hoods, there  would  be  an  end  to  ihe  criminal 
law  of  the  island  ;  an  application  was  also 
made  for  the  mitigation  of  punishment  pend- 
ing the  appeal,  and  for  the  admission  of  the 
accused  to  bail.  Special  leave  to  appeal  was 
granted,  directing  the  petitioners  to  address 
the  Ceyloa  Government  or  the  Supreme  Court 
as  to  the  mitigation  of  punishment  or  bail. 
LOKU  NONA  V.  KING,  14  Bur.  L.R.  148,   P.C. 

(14) -Leaue  to  appeal  to  Privy  Council — 
Grim.  Pro.  Code,  s.  iO^— Letters  Patent,  1865, 
cZ.  41. —  The  High  Court  has  no  power,  under 
ol.  41  of  the  Letiers  Patent,  to  grant  leave  to 
appeal  to  Her  M>djesty  in  Council  from  an  order 
made  or  decision  given  by  it  in  a  case  decided 
by  a  full  power  Magistrate  and  referred  to  it 
by  the  District  Magistrate,  under  s.  4C4  of 
the  Grim.  Pro.  CoJe  iN.B. — T.iis  was  an  ap- 
plication bv  the  Government  for  leave  to  appeal 
from  7  B.H  G.  Cr.  G).  REG  v.  REAY,  7  B  H. 
C.  Cr.  77. 

(15) — Leave  to  appeal  to  Privy  Council — 
Decision  of  third  Judge  on  referenc- — Calcutta 
Letters  Patent,  18G5,  cl.  41. — Leave  to  appeal 
to  Privy  Council  from  a  decision  of  a  third 
Judge  in  a  criminal  case  on  a  reference  arising 
from  difference  of  opinion  ot  two  Judges  of  the 
High  Court,  being  one  not  coming  under  cl.  41 
of  the  Calcutta  Letters  Patent,  refused.  AtaUR 
V.  King  Empkror,  18  C.L.J.  121  =  14  Cr.  L. 
J,  672  =  21  Ind.  Cas   912. 

See  BAIL,  24  M,  lfil  =  -2  Weir  657,  19  P  W. 
R.  1903,  Cr.  =  15  P.L  R.  1903  =  8  Cr.  L.J.  89. 

Order  passed  by  Hi^h  Court  in  revision — 
Whether    aopeal    to    Privy    Council    lips — See 

Crim.  Pro.  Code,  189S,  s.  118,  18  C.L.J.  119 
=  21  Ind.  Cas.  470=14  Cr.  L.J    398. 

See  Legal  Practitioners— Advoc\te, 
4  Cr.  L,J.  236,  P.C. 

High  Court's  power  to  gr-int  leave  ti  appeal 
to  Privy  Cooucil  against  order  under  cl.  10  of 
Letters  Patent — Order  granting  leave  whether 
may  be  reviewed  at  instance  of  Public  Prose- 
cutor— See  Letters  Patent  —  Letters 
Patent,  1865— Calcutta,  els.  lO.  39,  15 
Cr.  L.J.  52  =  22  Ind.  Cas.  324  =  41  C.  734. 

Order  of  High  Court  refusing  to  issue  writ  of 
certiorari  and  to  cancel  proceedings  of  Deputy 
Collector  acting  as  Income-tax  officer — No 
appeal  to  Privy  Council— See  LETTERS  PA- 
TENT—LETTERS Patent,  1865— Madras, 
ols.  39,  11,  12,  13,  14  M.L.T.  421  =  25  M.L.J. 
565. 

See  Penal  Code,  ss.  183,  290,  7  M.L.J. 
33,  P.O. 

Practice  of  Privy  Council  in  interfering  with 
criminal    trials— Misdirection    to    jury     when 
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safficient  for  interference  by  Privy  Council — 
See  Pen.\L  Code,  p.  499,  cxcep.  9  and  s.  52, 
18  C  W.N.  785  =  26  M.L  J.  621  =  15  Cr.L.J.  309 
=  23  Ind.  Cas  661  =  16  M.L  T.  79  =  1914  M.W. 
N.  506=12  Ind.  Cas.  1042  =  20  C.L.J.  161  = 
16  Bom.  L.R.  544  =  2  Bom.  Cr.  Cas.  207  =  7  Bur, 
L.T.  167  =  41  0.  1023,  P.O. 

Privy  Council  when  will  interfere  wi'h  order 
in  criminal  cuse— See  ST.  53  AND  54,  VlC,  C. 
37,  18  C.W  N.  705=15  Cr.  L.J.  326=23  Ind. 
Cas.  678,  P.C. 

Appearance. 

See  Personal  appearance. 
Appellant. 
See  appeal. 
Sfe  Crim.  Pro.  Code,  1898.  ss.  420,  421, 

422,  423,  13  A.  171  =  A.W.N.  1891,  48. 

Summary  dismissal  of  appeal — Reasonable 
opportunity  of  being  heard  to  be  given  to,  or 
his  pleader  — See  CRIM.  PRO.  CODE,  1898, 
s.  421,  29  M.  2.36=4  Cr.  L.J.  57. 

Appellate  Court. 

See  Appeal. 

See  Crim.  Pro.  Code,  1893,  ss.  404  to  431. 

See  Security  to  keep  the  peace- 
appellate  Court. 

See  Sentence— powers  of  appellate 
Court. 

(D— Crim.  Pro.  Code,  Act  X  ot  1892,  s.  106 
— Appellate  Court— Power  to  order  security  to 
he  given. — An  appellate  Court  cannot,  in  an 
appeal  from  a  conviction,  order  security  to  be 
furnished  under  s.  106  of  the  Crim.  Pro.  Code. 
EMPRESS  V.  Peman,  A.W.N.  1890,  170. 

(2)  Appeal,  criminal — Duty  of  Court  of  appeal 
—  Conviction  against  each  accused  to  he  consider- 
ed.—"Yhe  first  duty  of  a  Court  of  criminal 
appeal  is  to  find  whether  the  conviction  had  by 
the  lower  Court  against  each  of  the  accused 
persons  is  sustainable.  A  general  agreement 
with  the  lower  Cnurt  cannot  be  sufficient  to 
uphold  the  conviction  of  each  particular  indivi- 
dual, each  of  whom  is  entitled  lo  a  finding  on 
the  facts  that  he  did  or  did  not  take  part  in  the 
alleged  ofience  ;  and  where  there  is  no  such 
finding,  there  must  be  a  re-hearins  of  tbe  appeal. 
Jatra  Mohan  Bysack  v.  Akhil  Chandra 
Bysack.  9  Ind.  Cas.  261  =  12  Cr.  L  J.  43. 

(3)— Court  of  Appeal — Competency  to  alter 
the  finding  of  the  lower  Court — Per  Bro- 
dhurst,  J.  — A  Court  of  appeal  is  not  competent 
to  alter  the  finding  of  a  Magistrate,  so  as  to 
convict  an  accused  person  of  an  oSence  which 
the  lower  Court  is  not  competent  to  try. 
Queen  Empress  v.  Pershad,  7  A.  414  =  A. 
W.N.  1885,  103.  [Commented  upon,  8  A.  576, 
F.B.] 
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(i)—Crim.  Prn.Code,  1892,  s.  i2'i—Poiuers  of 
appillate  'Jourt-  Whether  competent  to  alter  con- 
viction by  adding  conviction  for  another  offence, 
— Toe  accused  were  convicted  by  a  second  class 
Mtgistrate  under  s.  323.  I. P.O.  Oa  appeal,  the 
appella'„e  Court  confirmed  the  conviction  under 
s.  323,  I.P.G.,  and  also  tconvicted  the  accused 
under  s.  147,  for  which  they  were  not  tried  by 
the  seccad  class  Magistrate  :  hdd  that,  as  the 
accused  wore  not  tried  for  an  oSence  under 
s.  147,  tha  appallate  Court  could  nob  isgally 
convict  them  of  it.  Quebn-EMPRESS  v. 
Basappa,  Queen  Empsbss  v.  MAjiLKAFPA, 

QQEBN-EMPRESS     V       MURGAPPA,    QOEEN- 
EMPRESS   v.  YEDnAPPA,  QUEEN-EMPHESS  V 

8HIVAPPA,  Rat.  Un.  Cr.  C  353  =  Cp.  Rg.41  of 
1887. 

(5) — Power  of,  to  alter  finding  limited  by  pro- 
visions of  s.  233.  Grim  Pro.  Cole.— The  power 
of  altering  the  finding,  while  miintaining  the 
sentence,  conferred  on  appellate  Courts  hy 
a.  423  (1)  (6),  Grim.  Pro.  Code,  does  not  em- 
power those  Courts  to  act  in  contravention  of 
the  provisions  of  s.  233,  Grira.  Pro.  Code. 
SAHIB  SISGH  V.  EMPEBOR,  38  P.R.  1903  = 
115  P.L  R.  1903. 

(6)— Crim.  Pro.  Code  (18^2),  ss.  23«!,  423 
(6)  (■2)  —  Ch2rge  of  offence  under  s,  457,  I.P.C. — 
Conviction  by  appellate  Court  under  s.  414, 
I.P.C;— The  accused  wasconvicted,  by  a  second 
class  Magistrate  of  house-breaking  by  night, 
under  s.  457,  I.  P  C  In  appeal,  the  first  class 
Magistrate  altered  the  conviction  to  one  under 
s.  414  of  the  Code.  Held,  (1)  that  s.  457.  I.P. 
C,  applied  to  a  composite  oSence,  and,  under 
s.  238,  Crim.  Pro.  Code,  an  accused  may  be 
convicted  of  any  element  of  the  composite 
offence  ;  (2)  that  under  s.  423  (b)  (2)  of  the 
Grim.  Pro.  Co.ie,  it  was  competent  to  a  Court 
of  appeal  to  record  a  new  finding  and  sentence. 
Queen  Empress  v.Balu,  Rat.Un.  Cr.  C.  293 
=  Cr.  Rg.  37  of  1885. 

('j)—Ctim.  Pro.  Code  (1882),  s.  ^"i^— Enhan- 
cement of  sentence  by  App^Alate  Court — Appel- 
late Court  qutshmg  conviction  on  one  chirge  but 
acquitting  on  the  other — Sentence. — An  appellate 
Court  has  no  power  to  maintain  the  entire  sen- 
tence passed  by  the  original  Court,  when  it 
reverses  the  coavicbion  on  one  of  the  charges, 
such  a  maintenance  being  an  enhancement  of 
the  sentence.  QUEEN  EMPRESS  v.  HamMA, 
22  B.  760.  [P.,  1  M.L.T.  403  =  5  Cr.  L.  J.  88 
=  30  M.  48  ;  R.,  3  N.L.R.  67  =  6  Cr.  L.J.  43.] 

(8) — Solitary  confiwment  —Enhancement.  — 
When  an  appellate  Court  reduces  the  term  of 
the  imprisonment  but  orders  a  term  of  solitary 
confinement,  this  is  an  enhancement  of  the 
senteaoa  and  is  illegal.  QUEEN-EMPRESS  v. 
PEM\N,  A.W  N.  1890.  170. 

(9) — Rejnission  of  sentence. — A  Sessions  Judge 
as  a  Court  of  appeal,  is  not  compatent  to  remit 
the  remainder  of  the  appellant's  Kentence,  on  the 
ground  of  the  youth  of  the  appellant,  and  of 
his  father's  services.  It  is  an  usurpation  of 
the  powers  of  Government.  CROWN  v.  LOODUN, 
11  P.R.  1869,  Cr. 


Appellate  Court — continued. 

(10) — Alteratioi  of  sentence — Poioers  of.  It  is 
a  rule  underlying  the  whole  fabric  of  appellate 
jurisdiction,  that  tde  power  of  an  appellate 
Court  is  measured  by  the  power  of  the  Court 
from  whose  judgment  or  order  the  appeal  before 
it  has  been  made.  This  is  equally  so  in  the  Civil 
and  Criminal  branches  of  the  law  of  procedure. 
It  is  a  fundamental  principle  that  every  Court 
of  appeal  exists  for  the  purpose,  where  neces- 
sary, of  doing,  or  causing  to  bedone,  that  which 
each  Court  aubordinate'to  its  appellate  jurisdic- 
tion should  have,  but  has  not,  done,  or  caused 
to  be  done,  and  nothing  further.  Therefore, 
the  jurisdiction  in  appeal  is  necessarily  limited 
in  each  case  to  the  same  extent  as  the  jurisdic- 
tion from  which  that  particular  case  comes. 
Where  a  criminal  appellate  Court  alters  a  sen- 
tence of  imprisonment  into  a  sentence  of  fine, 
it  cannot  iijfl:ct  a  fine  beyond  the  maximum 
which  could    have  been    imposed   bv    the  first 

Court.  SiTARMM  V.  Emperor,  7  N.L.R.  109 
=  11  Ind.  Can.  788  =  12  Cr.  L,J.  4i4.  (21  C.  622, 
29  M.  190.  30  M.  48,  R.) 

(11) — Crim.  Pro.  Code,  s.  421 — Rejection  of 
appeal — Judgment, — In  rejecting  an  appeal 
under  s.  421,  Grim.  Pro.  Code,  the  aopellate 
Court  IS  not  bound  to  wrir,e  a  jndement. 
Queen-Empress  v.  Warubai.  20  B.  540. 
[P.,  2  Weir  473  =  25  M.  534;  R.,  U.  B.  R. 
1906,  Second  Quarter,  Crim.  Pro.  Code,  49  =  4 
Cr.  L.J.  284.] 

(l2) — Judgment  of — Courts  subordinate  to 
the  revisional  jurisdiction  of  the  High  Court 
should  incorporate  in  their  judgments  materials 
to  enable  the  High  Court  to  grasp  the  nature  of 
the  case  without  reference  to  the  record.  SAN- 
WANT  v.  Empress,  18  P.R.  1897,  Cp.  (.'9  a. 
506,  R.) 

(13) — Summary  dismissal  by  —  Writing  of 
judgment  by,  if  necessary — Alteration  or  reduc- 
tion of  sentence — Crim.  Pro.  Code  (1882),  ss. 
421,  423,  421  and  367.— lb  \^  not  necessary 
for  an  appellate  Court  to  write  a  judgment  while 
summarily  dismissing  an  appeal  under  s.  421, 
Crim.  Pro.  Code.  That  section  does  not  provide 
for  any  material  alteration  or  reduction  of  any 
sentence.  A  sentence  can  only  be  reduced  after 
an  appeal  is  admitted  and  orders  are  pissed 
under  s.  423.  In  that  case  a  judgment  should 
be  written  as  required  by  s.  367  read  with  s  424. 
NGA  Po  Kin  v.  Queen  Empress,  L.B.R. 
1893  1900,  606.  (22  C.  214,  F.) 

(141 — Power  of— Rejection  of  appeal. — Held, 
that  an  appellate  Court  would  not  be  exercising 
its  discretion  properly,  if  it  was  to  reject  an 
appeal  by  the  accused,  merely  after  perusing 
the  Lower  Court's  judgment  and  the  grounds 
of  appeal  and  hearing  the  appellant's  agent, 
without  any  reference  to  the  lower  Court's 
record,  which  the  appellate  Court  had  not 
before  it.  Such  a  procedure  would  be  a  ground 
for  revision  by  the  High  Court.  Per  Rattigan, 
J. — What  is  contemplated  by  s.  278  is  that  the 
appellate  Court  exercising  the  discretionary 
powers  of  rejecting  an  appeal  conferred  by  the 
section  should  do  so,  not  arbitrarily,  but  on  some 
sound  judicial  principles.     An  appellate  Court 
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which  omits  lo  send  for  and  peruse  the  pro- 
ceedings of  the  first  Court,  when  the  grounds 
of  appeal  impeach  the  findings  of  that  Court, 
and  raise  objections  wrijch  cannot  f^iirly  be 
disposed  of  wuhout  a  reference  to  the  record, 
commits  an  error  of  a  miterial  kind  ;  the  error 
consists  in  omitting  to  exercise  a  power  which 
the  Legislature  has  conferred  in  the  interests 
of  the  accused  person  where  a  proper  case  for 
its  exercise  is  shown  to  exist,  and  it  is  material 
because  it  affects  the  merits  of  the  case  and 
possibly  occasions  a  failure  of  justice.  Per 
Beverley,  J  — As  it  did  not  appear  that  the 
appellaie  Court  could  have  satisfied  itself  on 
all  material  grounds  of  appeal  without  examin- 
ing the  records  of  the  case,  it  would  not  be 
acting  properly  in  rejecting  the  appeal  without 
so  doing.  Per  Elsmie,  J.  (Contra) —As  the 
judgment  of  the  Lower  Court  was  sufficiently 
full  and  detailed  to  satisfy  the  appellate  Court 
that  che  material  points  in  the  case,  including 
those  raised  in  the  appeal,  have  been  rightly 
disposed  of,  and  as  there  was  no  prima  facie 
ground  for  questioning  the  correctness  of  the 
Magistrate's  conclusion  or  the  legality  of  his 
proceedings,  the  appeal  was  properly  disposed  of, 
without  sending  for  the  reconi.  LAD  KHAN  v. 
Empress, 35  P.R.  1882,  Cr.  (35  P.R.  1882.  Cr., 
Note,  31  P.R.  1881,  Cr.,  5  P.R.  1876,  Cr.,  R.). 

(15) — Appellate  Court — Order  for  re-trial — 
Cnm.  Pro.  Code  (1882n  s.  423.— S.  423,  Crim. 
Pro.  Code,  1832,  gives  a  discretion  to  the 
appellate  Court  to  order  a  re-trial  when  the 
circumstances  of  the  case  require  it.  QUEEN- 
Empress  V  RUPYA,  Rat.  Un.  Cr.  C.  243  =  Cr. 
Rg.  12  of  1886. 

(16) — Order  for  retrial. — The  power  of  an 
appellate  Court  in  an  appeal  from  a  conviction, 
is  not  restricted  to  making  an  order  for  the 
committal  of  the  accused  person,  when  the  case 
is  triable  exclusively  by  the  Court  of  Sessions. 
The  section  authorises  the  appellate  Court  to 
order  a  re-trial  wbere  necessary.  QUBEN- 
Empbess  v.  SadashivBalkrishna  V.-^RTAK, 
Rat.  Uo.  Cr   C.  938  =  Cr.  Rg.  49  of  1897. 

(17) — Order  for  re-trial  —Under  the  provisions 
of  s.  423  (1)  (6),  the  re-trial,  if  ordered,  must  be 
by  a  Court  of  comp. '.tent  jurisdiction  subordin- 
ate to  the  appellate  Court  ;  the  appellate  Court 
cannot  order  the  re-trial  to  proceed  before  itself. 
Queen-Empress  v  Pakira,  Rat.  Un.  Cr.  C. 
982  =  Cr.  Rg.  42  of  1898. 

(IS)  —  Order  for  re-trtal. — In  an  appeal  from 
a  conviction,  the  appellate  Court  is  competent, 
after  reversing  the  conviction,  to  order  the  re- 
trial of  the  appellant  by  a  Court  of  competent 
jurisdiction,  on  the  ground  that  the  original 
Court,  although  posses=)ing  jurisdiction  to  try 
the  case,  had  not  the  competency  to  adequately 
punish  for  the  oSence.  DANI  v.  EMPRESS,  16 
P.R.  1893,  Cr.  (15  A.  205,  16  B.  580,  F.;IS  A. 
14,  N.F.) 

{\9}— Order  for  re- trial. —Under  s.  423  (i)  of 

the  Crim.  Pro.  Code,  an  appellate  Court,   being 

competent  to  order  a  re-trial  of  the  accused  by 

•  a  subordinate  Court  of  competent  jurisdiction 

56 


Appellate  Court — contittued. 

or  to  order  him  to  be  committed  to  the  Sessions, 
should,  instead  of  rejecting  an  appeal,  referring 
the  case  to  the  High  Court,  reveise  the  finding 
and  deal  with  ttie  case  under  the  powers  con- 
ferred upon  an  appellaie  Court  by  the  section 
above  quoted.  QueeN-EmpRESS  v.  NGA  SAN, 
Hla  Baw,  LB.R.  1893—1900,  128. 

(20) — Duty  of,  to  qive  the  benefit  of  doubt  to 
the  appellant. — The  law  of  appeal  constitutes 
the  appellate  Court  a  Judge  of  the  facts  as  com- 
pletely as  the  Court  of  first  instance,  and  the 
former  Court  should  give  the  benefit  of  the 
doubt  to  the  accused,  if  it  feels  any  doubt  about 
the  guilt  of  the  accused.  TURIN  v.  CROWN,  5 
P.R.  1876,  Cr.      [R.,  35  P.R.  1882.] 

(21) — Benefit  of  doubt  to  accused. — Though  in 
criminal  cases,  an  appellate  Court  should  be 
guided  in  its  estimate  of  the  evidence  of  a 
witness  by  remarks  recorded  by  the  first  Court 
under  s.  363,  Crim.  Pro.  Code,  as  to  the 
demsanourof  that  wittiess,  such  appellate  Court 
is  bound  to  independently  consider  the  facts  of 
the  case,  and  the  prisoner  is  entitled  to  the 
benefit  of  a  reasonable  doubt  in  the  appellate 
no  less  than  in  the  first  Court.  MOULA 
BAKHSH  V,  Empress,  6  P.R  1898,  Cp. 

(22) — Appellate  Court  to  co7isider  evidence 
independently — Weight  lo  be  attached  lo  opinion 
of  lower  Court. — In  every  appeal,  and  a  fortiori 
in  every  reference  under  s.  34  of  the  Code  of 
Criminal  Procedure,  it  is  obviously  the  duty  of 
the  Sessions  Judge  to  carefully  weigh  the  evi- 
dence himself  and  not  to  rely  solely  upon  the 
weight  attached  to  it  by  the  Court  whose  order 
is  appealed  against  or  is  referred  to  for  confirma- 
tion. No  doubt  an  appellate  Court  is  right  in 
attaching  in  all  cases  a  certain  weight,  and  in 
some  cases  very  considerable  weight,  to  the  fact 
that  the  lower  Court  believed  tne  witnesses  for 
the  prosecution  ;  but  even  in  such  cases  the 
appellate  Court  is  not  justified  in  placing  com- 
plete reliance  upon  the  lower  Court's  view  as 
to  the  credibility  ol  the  witnesses.  It  is  bound 
to  look  into  all  the  circumstances  of  the  case 
and  to  see  whether  they  in  any  way  impugn  the 
statements  made  by  them.  Kyan  ZaN  v. 
Queen-Empress,  L  B.R.  1872  -i892,  516. 

(23) — Appellate  Court  not  fully  going  into  the 
evidence — Poiver  of  revision.  Where  the  appel- 
late Court  dismisses  the  appeal,  and  its  order 
betrays  little  or  uo  indication  that  it  has 
examined  the  evidence  or  brought  an  indepen- 
dent judgment  to  bear  on  the  main  points,  it 
becomes  necessary  to  examine  the  case  in 
greater  detail  than  would  ordinarily  be  justified 
on  revision  MOHAMMAD  SHAH  v.  CROWN, 
16  P.W.R  1907,  Cr.  =  6  Cr.  L.J  137  (2  PR. 
1895,  Cr.,  14  A.  254,  25  M.  61,  R.) 

(24) — Misquoting  of  section  by  Court — Duty 
of  appellate  Court, — If  a  Judge  or  Magistrate 
misquotes  the  proper  section  which  is  applicable 
to  the  conviction,  it  is  the  duty  of  the  superior 
Court,  before  which  the  matter  may  come  after- 
wards, to  look  to  the  proper  section  of  the  law 
rather  than,  by  attributing   the  conviction  to 
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the  wrong  Fection,  cause  a  failure  of  justice. 
Queen-Empress  v.  Narayan.  Rat.  Uo.  Cr. 
C.  338  =  Cr.  Rg.  29  of  1887. 

(25) — Frcceedivgs  invclving  further  inquiry  or 
the  taking  of  additional  tvidence. — Any  pro- 
ceedings involving  further  enquiry  or  the  taking 
of  additional  evidence  under  :;.  422,  Crim.  Pro. 
Code,  should  be  promptly  completed  by  the 
lower  Courts  of  criminal  appeal.  CRIMINAL 
Circular  no.  ii  of  1865,  i  W.R.Cr.  Cir.  1. 

(26)— Crim.  Pro.  Code  (1898),  s.  ^1S— Appel- 
late Court— Examination  of  further  v-itnesses — 
Proceedings  to  be  adopted  — If  a  Sessions  Judge, 
hearing  an  appeal,  thinks  that  the  evidence  of 
some  more  witnesses,  who  were  not  examined 
in  the  lower  Court  is  necfcs?ary,  he  should  pro- 
ceed under  cl.   (I)    of  s.  428,   Crim.    Pro.   Code. 

Emperor  v.  Luchmun  Singh,  31  C.  710. 

[D..  1.3  Cr.L.J.  457  =  15  Ind.  Cas.  89  =  U.B. 
E.  1911,  100.] 

(27) — Poivers  of — Setting  aside  order  for  pay- 
ment of  Court-fees  under  s  31  of  Court  Fees 
Act — Sentence.— Hhe  order,  direcliog  the  accus- 
ed convicted  of  a  non  cognisable  oSence,  t.o  re- 
pay to  the  complainant  the  lee  paid  by  him  on 
bis  ccmplaint,  does  not  form  part  of  the  sen- 
tence passed  upon  the  accused  for  the  offence. 
An  appellate  Court  is  not,  therefore,  competent 
to  set  aside  the  order  of  the  trying  Magistrate 
under  s.  31  of  the  Court  P  as  Act,.      EMPEROR 

V.  Maddipatla  Subbarayadu,  31  M.  547  = 
5M  L  T.  223  =  9  Cr  L.J.  83. 

(28)  —  Ordi-r  of  confiscaiicn  by,  tvhere  no  such 
order  is  maae  by  convicting  Court — Alteration 
of  sentence  of  fine  to  one  of  imprisonment — 
Enhancement  of  fentencp. — Crim,  Pro.  Cede 
(18821,  s.  '^'i^-  Fort  St  Act,  s.  54.— S  54  of  the 
Forest  Act  empowers  the  convicting  Magistrate 
to  order  confiscation  of  timber  in  respect  of 
wbicti  a  Forest  offence  has  been  committed,  and 
bis  order  is  subject  to  appevl.  The  Act  does 
not  empower  the  appellate  Court  to  confiscate 
timber  when  no  corfisrating  order  has  been 
maae  by  the  couvictiug  Magistrate.  Assuming 
that  the  Sessions  Judge  had  the  power  of  con- 
fiscating the  timber,  his  power  would  be  limited 
by  the  provisions  of  s.  423,  Crim.  Pro.  Code, 
which  prevents  an  appellate  Court  enhancing  a 
sentence  on  appeal.  To  alter  a  sentence  of  fine 
to  one  of  imprisonment  is  an  enhancement 
which  an  appellate  Court  is  not  competent  to 
order.  KYAWKaING  alias.  CHET  PA  v.  QUEEN- 
Empress,  L  BR.  1893—1900.  423.  (18  B  751, 
F.) 

{^^9)— Function  of  -  Crim.  Pro.  Code  (1898), 
s.  537 — Evidence  Act,  s.  167. — It  is  not  a  mere 
Court  of  error,  but  the  Court,  as  a  Court  of 
reference,  appeal  or  revision  is  enjoined  by 
s.  537,  Crim.  Pro.  Code,  and  s.  167,  Evidence 
Act,  not  to  reverse  or  alter  the  finding  or 
sentence  passed  by  a  Court  of  competent  juris- 
diction on  account  of  any  error,  omission, 
irregularity,  improper  admission  or  rejection  of 
evidence,  unless,  in  its  judgment,  such  error, 
omission  or  irregularity  has,  in  fact,  occasioned 
a  failure  of  justice  or  unless  independently   of 


Appellate  Court — continued. 

the  evidence  objected  to  and  admitted  there 
was  notsut^cieDt  evidence  to  justify  the  deci- 
sion, or  if  the  rejected  evidence  had  been 
received,  it  ought  to  have  varied  the  decision. 
King-Emperor  v.  Thirumalai  Reddi,  24 
M.  523  =  2  Weir  340  =  1  Weir  340  =  2  Weir  712. 
(15  B.  66,  R.} 

(30)— Crim.  Pro-  Code,  s.  423  (b)  (i)— Powers 
of  appellate  Court. — In  this  case  the  charge 
against  the  accused  was  under  ss,  148  and  825, 
I.P.C.  Tbe  Magistrate  acquitted  the  accused 
under  s.  148  but  convicted  them  under  s.  325. 
The  accused  then  appealed  to  the  Sessions 
Judge  who  was  of  opinion  that  the  accused 
should  have  been  convicted  under  s.  147,  I.P.C, 
but  thought  he  could  not  interfere  with  the 
acquittal.  Held  that  the  appellate  Court  may 
alter  the  finding  maintaining  the  sentence  and 
there  is  nothing  to  restrict  the  finding  which 
may  be  altered  to  a  finding  of  conviction. 
APPANNA  V.  PETH.-^NIMAHALAKSHMI,  8  M  L- 
T.  313-7  Ind.  Cas.  861  =  tl  Cr.  L.J   531. 

(31)— Crim.  Pro.  Code,  ss.  428.  42'i—Duty  of 
appellate  Court —  Admission  of  additional  evi- 
dence— Reliance  upon  imtttrs  not  in  evidence 
before  appellate  Court— Effect. — The  Sessions 
Judge  in  appeal,  acting  under  s.  428,  might 
take  additional  evidence  or  order  it  to  be  taken 
by  the  Magistrate,  but  be  must  record  his 
reapons  for  admitting  additional  evirlence  and' 
comply  with  the  provisions  of  Gh.  XXV  as  if 
the  taking  of  such  evidence  was  an  enquiry. 
An  appellate  Court  should  not  rely  upon 
matters  which  are  not  in  evidence  before  it. 
In  re  Chinthalapudi  KOTIAH,  8  M  L.T.  428. 

(32)  — Crim.  Pro.  Code,  ss.  428.  540 -Power 
of  apcellate  Court  to  take  additional  evidence^ 
—  Penal  Code,  s.  411 — Dishonestly  receiving  or 
retaining  stolen  property — Article  of  small  value 
— Recent  possesion.  —  Burden  of  proof — Evi- 
dence Ad,  s.  114(a). — The  powers  of  a  crimi- 
nal appellate  Court,  under  s.  428  of  the  Crim. 
Pro.  Code,  are  not  analogous  to  those  conferred 
on  a  civil  appellate  Court  under  s.  568  of  the 
Crim.  Pro.  Code  (1882).  A  Court  of  criminal 
appeal  can  take  additional  evidence  at  any  time; 
only  it  must  record  its  reasons  for  so  doing.  Where 
the  accused  was  convicted  under  s.  411,  I  P.C.» 
of  having  been  in  dishonest  possession  of  stolen 
properly,  viz.,  a  copper  vessel,  which  was  dis- 
covered Sevan  months  rifter  its  loss.  Held,  that 
the  conviction  was  bad,  as  the  onus  was  on  the 
prosecution  to  prove  guilty  knowledge,  and  the 
failure  of  accused  to  nccount  for  his  possession 
did  not  relieve  the  prosecution  of  the  burden  of 
proving  that  bis  possession  was  dishonest.  In 
re  Bhami  Luxuman  Shanbaga,  8  M.L  T,  41S 
=  8  Ind   Cas.  145 

(33) — Charqe  of  murder  and  theft — Evidence 
found  not  sufficient  to  support  charge. — Prisoner 
found  not  guiUy  and  discharged  on  appeal. 
Crown  v.  Shah  Mahomed,  37  P.  R.  1867,  Cr. 

Procedure  in  deciding  appeals  against  ao- 
quittal— See  ACQUITTAL,  L.B.R.  1893—1900, 
42. 
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Appellate  Court— continued. 

Power  of,  to  order  payment  of  fees— See  ACT 

VII  OF  1870.  s.  31,  1  Weir  723. 

Power  of  appellate  Court  rejecting  appeal  to 
enhance  sentence— See  ACT  XI  OP  1874,  s.  '2G, 
24  W.R.  Cr.  29. 

Power  to  appellate  Court  to  pass  order  for 
detention  in   a   Reformatory  School — See  ACT 

VIII  OP  1897,  ss.  8.  9  and  11,  4  C.W.N.  225. 
Substitution  of  imprisonment    for   an    order 

of  detention   in    Reformatory  Schools  by — See 
ACT  VIII  OP  1897,  s.  16,  3  C.V/.N.  576. 

See  ACT  VIII  OP  1897,  s.  16,  6  Bom.  L  R. 
550,  55  P.L  R.  1908  =  18  P.R,  1907.  Gr.  =  43  P. 
W.R.  1907. 

Power  of  appellate  Court  to  add  charge — 
See  CHARGE— General,  7  N.W.P.  137. 

See  Charge -ALTERATION  op  Charge, 
26  C.  863  =  3  C.W.N.  653,  27  C  990  =  5  C.W.N. 
31. 

Power  of  —  to  acquit  the  accused  of  theft 
and  convict  for  distinct  offence — See  CHARGE 
— ALTERATION  OP  CHARGE,  27  C.  660. 

Power  to  interfere  with  verdict  of  Ju'-y — 
See  CHARGE  TO  Jury— MISDIRECTION,  23  C. 
252. 

See  CHARGE  TO  Jury— MISDIRECTION,  25 
C.  711  =  2  C.W  N.  369. 

Power  of  appellate  Court  to  direct  commit- 
tal— See  COMMITMENT  TO  SESSIONS  COURT, 
23C.  350,  8A.  14  =  A.W.N.  1885,298. 

See  Compensation -GENERAL,  3  A.L.J. 
382=A.W.N.  1906,  145  =  3  Cr.  L.J.  441  =  28 
A.  625. 

Powers  of— See  Crim.  Pro.  CODE,  1898, 
ss.  106  and  423,  29  C. 393  =  6  G.W.N.  678. 

Power  of.  to  set  aside  order  under  s.  106, 
Crim.  Pro.  Code— Sf'e  CRIM  PrO  CODE,  1898, 
ss.  106  and  423,  30  G.  101  =  6  C  W.N.  422. 

Conviclion  for  offences  under  ss.  147.  323, 
Penal  Code — Appellate  Court  confirming  sen- 
tence and  ordering  security  to  keep  peace — 
Legality— Sfe  CRIM.  PRO.  CODE,  1898,  s.  106 
(3),  8MLT   291. 

Jurisdiction  of  appellate  Court  to  try  case 
itself,  instead  of  ordering  re-trial  by  Subordinate 
Court— Sre  CRIM.  PRO.  CODE.  1898,  ss.  190, 
191.  423  (1)  (6)  and  528,  .30  M.  228  =  16  M.L.J. 
546  =  2  M.LT.  46  =  5  Cr.  L  J.  104=6  Cr.  L.J. 
133. 

Power  of,  to  alter  finding- See  CRIM.  PRO. 
CODE,  1698,  ss.  195,198,  423,  25  A.  534  =  A. 
W.N.  1903,  TOO. 

Sanction  to  pro^secate — Power  of,  to  order  a 
re-trial  by  the  first  Court  — See  CRIM.  PRO. 
Code,  1898,  s.  195  (6),  8  Ind.  Gas.  679  =  9  M. 
L.T.  79. 

See  Crim.  Pro.  Code,  1898,  ss.  221  (7), 
342,  412  and  511,  4  N.L.R.  163  =  9  Cr.  L.J. 
56. 

Conviction  in  absence  of  charge — New  trial, 
power  of  appellate  Court  to  order — See  CRIM. 
PRO.  CODE,  1698,  ss.  232  and  423,  28  C.  63  = 
5  C.W.N.  819. 


Appellate  Coavt— continued. 

Two  accused  tried  jointly  for  one  offence — 
Power  of,  to  convict  one  of  them  of  different 
offence— See  GRIM.  PRO.  CODE,  1898,  s.  233,  15 
Cr.  L.J.  680  =  25  Ind.  Gas.  1008. 

Power  of,  to  order  compensation — See  GRIM. 
PRO. CODE,  1898,  ss.  250,  423  (1)  [d),  14  C.L.J. 
437  =  16  C.W.N.  10. 

See  Grim.  Pro.  Code,  1898,  ss.  253,  437, 
2  Ind.  Gas.  825. 

See  Crim.  Pro.  Code.  1898,  ss.  363,  417. 
125  P.L.R.  1914=15  Cr,  L.J.  203  =  27  P. W.R. 
1914,  Cr.  =  22  Ind.  Cas.  987. 

See  CRIM  Pro.  Code.  1898,  ss.  367,  369, 
421,  422,  423.  5  N.L  R.  76  =  9  Cr.  L.J.  553  =  2 
Ind.  Cas.  247. 

See  CRIM.  PRO.  CODE,  1898,  s.  402,  116 
P.L  R.  1904. 

Powers  of  —  See  CRIM  PRO.  CODE,  1898, 
83.  403  and  423  (6),  22  G.  377. 

Powers  of,  to  order  parties  to  establish  their 
claims  to  property  in  dispur-e  in  a  Civil  Court — 
See  GRIM.  PRO  Code,  1898.  ss.  517,518,  520, 
11  A.L  J.  452  =  35  A.  374  =  14  Cr.  LJ.  526  =  20 
Ind.  Gas     1006. 

See  Crim.  Pro.  Code,  1898,  s.  520,  2  Weir 
674. 

See  CRIM.  PRO.  CODE,  1898,  ss.  522,  423.  5 
C.W.N.  432. 

See  Grim.  Pro.  Code,  1393,  s.  537,  2  Weir 
709  =  7  M.UG.  App.  25. 

European  Br-tish  suhject  not  claiming  trial 
by  jury— See  EUROPEAN  BRITISH  SUBJECT, 
27  A.  397=2  A  L  J.  20=A.W.N.  It05,  5  =  2  Cr. 
L  J.  17. 

Bad  livelihood  ca^e— Duty  of,  to  consider 
defence  evidence  — See  EVIDENCE— GENERAL, 
40  G.  376  =  14Cr.  L.J.  419  =  20  Ind.  Gas.  403. 

See  Irregularity,  19  M.  3  =  2  Weir  40. 

See  Joinder  of  Charges -Misjoinder 
OP  CHARGES,  25  M.  61  =  11  M  L.J.  233  =  3 
Bom.  L.R.  540  =  28  l.A,  257  =  5  CW.N.  866  = 
2  Weir  271  =  10  M.L.J.  147,  P.G. 

Judgment  of  appellate  Court,  form  and 
contents  of— See  JUDGMENT,  19  A.  506,  P.E. 
=  A.W.N.  1697,  142. 

See  Judgment,  21  C.  92,  A.W.N.  1896,  73. 

Conviction  for  theft — Modification  of  convic- 
tion by  appellate  Court  into  one  of  abetment — 
Legality— See  Penal  CODE,  ss.  109,  379,  13 
Cr.  L.J.  203  =  14  Ind.  Gas.  203. 

See  Penal  CODE,  s.  289,  3  N.L.R.  90  =  6 
Cr.  L.J.  100. 

Duty  of  appellate  Court  to  write  judgment 
—See  Practice  and  Procedure,  2  Weir 
473. 

Re-trial,  power  of  appellate  Court,  to  order 
—See  Retrial,  7  C  W.N.  301. 
See  Retrial,  L.B.R.  1893—1900,  238. 

Appellate  judgment  dismissing  appeal  as 
time- barred  — See  REVISION— GENERAL  PRIN- 
CIPLES, 6  Bom.  L.R.  360. 
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Power  of— To  sanction  for  prosecution  of 
abetment— S<^e  SanCTIOM  TO  PROSECUTE  — 
AUTHORITIES  COMPETENT  TO  GRANT  SANC- 
TION, ETC.,  15  W.R.  352. 

Powr  of  appellate   Court  to  grant   sanction 

— See  SANCTION  TO  PROSECUTE— Author- 
ities COMPETENT  TO  GRANT  SANCTION, 
ETC.,  31  C.  811. 

See  Sanction  to  prosecute —autho- 
rities COMPETENT  TO  GRANT  SANCTION. 
ETC.,  56  P.R.  1905,  Cr.  =  180  P.L.R.  1905  =  3 
Or.  L.J.  121,  2  Weir  160. 

ApplioatioD  for  saaotion  to  an  appellate  Court 
—See  Sanction  to  prosecute— Condi- 
tions requisite  for  grant  op  Sanc- 
tion, ETC.,  16  A.  80=  A.W.N.  1891,  9- 

Revooition  of  saactioo  by  appellate  Court 
—See  Sanction  to  prosecute— Revoca- 
tion op  sanction,  2  Weir  195. 

Acquitting  accused,  but  holding  that  .security 
should  ba  furnished — Procedure — See  SECUR- 
ITY Proceedings,  i  B.H.C.  Cr.  9i. 

See  Sessions  judge,  jurisdiction  op, 
20  A.  18l  =  A.W.N.  1898,  11,  18  B.  751,  22  B. 
759. 

See  Unlawful  Assembly,  35  C  718  =  8 
Cr.  L.J.  20J. 

Application  to  High  Court. 

il)— Application  to  Court  —Scindalous  or  de/a- 
matory  ntatler— Return. — Where  an  application 
made  to  the  High  Court  contains  defamatory 
or  scandalous  mitter  about  the  trying  Magis- 
trate and  other  officers  of  the  Government,  it 
cannot  be  placed  on  the  record  and  may  b3  re- 
turned to  the  party.  In  re  CLIVE  DURANT, 
Rat.  Ua.  Cr.  C  480. 

Apprentice. 

Uupaid  appreutico — Not  a  public  servant — 
See  Penal  Code,  ss.  161,  21,  15  C-W.N.  319 
=  9  Ind.  Cas.  698. 

See  PENAL  CODE,  s.  331,  1.57  P.L.R.  1905 
=  50  P.R.  1905,  Gr.=3  Cr-  L.J.  70. 

Approver. 

See  Accomplice. 

See  Accused  person. 

See  Charge  to  Jury. 

See  Commitment  to  sessions^Cgurt. 

See  Confession. 

See  Crim.  Pro.  Code,  1893.  ss.  337-339. 

See  Evidence  act,  1872,  ss.  114,  133. 

See  Pardon, 

(1) — "  Accomplice  "  —Gircu^nstcinces  constitut- 
ing a  person  an  accomplice.  —  Persons,  who 
alleged  that  they  had  no  other  object  than  that 
of  getting  the  deceased  a  beating,  but  who  was 
eventually  murdered,  were  treated  as  accompli- 
ces in  the  oQence  of  murder,  having  regard  to 
the  part  they  toolr  in  disposing  of  the  body,  to 
their  silence  for  three  days  and  to  their  fiaally 
going  to  assist  in  removing  the  body  from  the 
place  of  concealment  to  the  railway   line,  the 


Approver — continued. 

body  h-iving  been  mutilated  on  the  way  on 
being  deposited  on  the  rail-!.  EMPEROR  v. 
Baji  Krishna,  6  Bora.  L,R.  481. 

{2)— Crim.  Pro.  Code  (1882),  ss.  337.  339— 
Con,ditional  pirdon,  effect  of. — (1)  The  accused 
being  charged  with  ofiances  under  ss.  471,  472 
and  474,  I.P.G.,  made  a  statement  to  the 
Magistrate  of  Benares,  implicating  others  in 
Calcutta,  He  was  in  the  meanwhile  sent  to 
Calcutta  and  was  charged  along  with  four 
others  upon  charges  under  ss.  467,  473  and 
475,  Penal  Code.  He  was  oSered  a  conditional 
pardon  and.  upon  his  acceptance,  was  taken  as 
approver.  The  Magistrate  at  Calcutta,  holding 
that  there  was  no  sufficient  corroboration  of 
the  accused's  evidence,  discharged  the  persons 
charged  in  that  case,  and  there  wa'^  nothiug  in 
the  record  to  show  that  the  Magistrate  wag 
dissatisfied  with  the  statements  made  by  the 
approver,  or  considered  that  he  had  not  com- 
plied with  the  conditions  on  which  the  tender 
was  made.  Thereafter  the  accused  was  brought 
back  to  Benares  to  have  his  trial  for  ofienoes 
under  ss.  471,  472  and  474,  Penal  Code,  com- 
pleted. In  that  trial  he  pleaded  not  guilty,  bub 
did  not  specially  plead  the  conditional  pardon  as 
a  bar  to  the  trial  and  was  convicted  and  sen- 
tenced. Held  that,  as  both  sets  of  charges  were 
closely  connected  and  mixed  up,  and  as  it  was 
not  shown  that  the  conditional  pardon  granted 
by  the  Calcutta  Magistrate  had  ever  been  with- 
drawn, the  accused  was  protected  from  trial  at 
Benares  in  respect  of  the  oSences  under  ss.  474, 
471,  472,  I.P.C,  and  was  not  liable  to  be  pro- 
ceeded against  in  respect  of  them.  ('2)  Although, 
it  is  clear  that  s.  337,  Crim.  Pro.  Code,  does  not 
in  terms  cover  a  case  in  which  a  Magistrate  hold- 
ing a  preliminary  enquirylor  committal  against 
several  persons,  tenders  a  conditional  pardon 
to  one  of  them,  examines  him  as  a  witness, 
and  subsequently  discharges  all  the  accused  for 
want  of  a  prima  facie  case  to  justify  a  commit- 
tal ;  yet,  the  words  "  every  person  accepting  a 
tender  under  this  section  shall  be  examined  as 
a  witness  in  the  case  "  mean  that,  for  all  pur- 
poses, subject  of  course  to  his  failure  to  satisfy 
the  conditions  of  his  pardon  as  provided  by 
s.  339,  he  ceases  to  be  triable  for  the  oSence  or 
oSences  under  enquiry,  or,  looking  again  to 
s.  339,  for  "any  other  ofienca  of  which  he 
appears  to  have  been  guilty  in  connection  with 
the  same  matter  while  making  a  full  and  true 
disclosure  of  the  whole  of  the  circumstances, 
within  his  knowledge  relative  to  the  offences  " 
directly  under  inquiry.  (3)  When  a  pardon  is 
tendered,  the  approver  should  be  encouraged  to 
give  the  fullest  details,  so  that  points,  capable 
of  corroboration,  m*y  be  found  in  his  evidence. 
QUEEN-EMFRESS  V.  GANGA  CHARAN,  11  A. 
79  =  A.W.N.  1888.  289  =  13  Ind.  Jur.  193.  [R., 
32  M.  173  =  9  Cr.  L  J.  571  =  i  lud.  Cas.  313.] 

(3)— Crim.  Pro.  Code  (1882),  s.  337— With- 
drawal of  conditional  pardon  and  trial  of  the 
person  loith  the  other  accused,  validity  of. — A 
person,  to  whom  a  pardon  has  been  granted  in 
connection  with  an  offence,  should  not  be  tried 
for  an  alleged   breach  of    the  conditions  upoa 
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Approyer— continued. 

which  the  pardon  was  tendered,  or  for  any 
other  offence  of  which  he  appears  to  have  been 
guilty  in  connection  with  the  ofience  for  which 
he  had  received  the  pardon,  until  the  original 
case  has  been  fully  heard  and  determined. 
Queen-Empress  v.  Sudra,  14  A.  336  =  A. 
W.N,  1892.  21.  [Diss.,  20  A.  599  =  A.W.N. 
1898,  15i,  29  A.  24  =  3  A.L  J.  615  =  A.W.N. 
1906,  258;  F..  23  B.  493,  27  C.  137,  32  M. 
173=9  Or.  L.J.  571  =  2  Ind  Cas.  343.  13  C. 
P.L  R.  123;  B..  22  C.  50,  14  Bur.  L  R.  306  = 
7  Cr  L.J.  245  =  U.B.R.  1907,  4thQr.,Cr.  P.O. 
p.  7.] 

(i)— Tender  of  pat  do7i  to— Withdrawal  of  par- 
don— Joint  trial  of,  with  co-accused, — An  accused 
person  to  whom  a  pardon  was  tendered  and 
who  was  examined  as  a  witness  under  that 
pardon  against  the  co-accused,  should,  if  such 
pardon  is  subsequently  withdrawn,  be  tried 
separately  after  the  trial  of  the  co-accused. 
A  joint  trial  of  the  approver  with  the  co-accused 
is  bad.  Quben-Empress  v.  PIARI,  A.W.N. 
1891,  182. 

(5) — Apvrover  —  Withdrawal  of  conditional 
pardon —  Validity  of  trial  along  unth  other 
prisoners. — It  is  unfair  to  put  an  approver, 
whose  conditional  pardon  has  been  cancelled. 
on  trial  along  with  the  other  prisoners,  in  the 
course  of  whose  trial  such  approver  has  given 
evidence.  The  proper  course  is  to  defer  taking 
action  against  the  approver  until  the  conclusion 
of  the  trial  then  proceeding.  QueeN-EMPRESS 
V.  Rama  Tevan,  15  M.  352  =  2  Weir  394  =  2 
Weir  376  =  2  Weir  153.  [F.,  23  B.  493,  22  C. 
60;  R.,  L.B.R.  1893—1900,  536,   6  O.C.  236.] 

{6)—Crim.  Pro.  Code  (1882),  ss.  338,  339— 
Withdrawal  of  pardon  tendered  to  an  apyirover 
and  subsequent  trial. — Where  a  man  has  given 
evidence  upon  a  tender  of  pardon,  and  such 
evidence  is  considered  by  the  Sessions  Judge 
to  be  false  evidence  in  which  he  has  wilfully 
concealed  something  essential,  ha  ought  not  to 
be  put  back  into  the  dock  at  once  and  tried,  but 
the  trial  against  him  on  the  original  charge 
ought  to  be  a  subsequent  proceeding.  QUEEN- 
EmPRESS  v.  MULUA,14  A.502  =  A  W.N.1892, 
93,  [F.,  20  A.  529  =  A.W.N.  1898,  152,  23  B- 
493,  22  C.  50,  27  C.  839,  32  M.  173  =  2  Ind. 
Cas.  343  =  9  Cr.  L.J.  571,  14  Bur.  L.R.  306  = 
U  B.R.  1907,  4th  Qr.,  Grim.  Pro.  Code,  p.  7,  7 
Cr.  L.J.  245,  6  O.C.  236.] 

(7) — Tendtr  of  pardon — Withdraioal  of  par- 
don— Trial  of  accused. — An  accused  person  was 
committed  to  the  Court  of  Session  for  trial  on 
a  charge  of  murder  ;  and  an  approver  was  sent 
along  with  him.  At  the  trial  of  the  accused, 
after  one  witness  for  the  prosecution  was  ex- 
amined, the  approver  was  put  into  the  witness- 
box,  and  at  the  end  of  his  examination,  the 
Sessions  Judge,  being  of  opinion  that  he  had 
given  false  evidence,  withdrew  the  pardon, 
drew  up  a  charge  against  him  and  convicted 
him  on  his  plea  of  guilty.  The  sentence,  how- 
ever, was  postponed.  The  trial  of  the  accused 
thea  went  on  with  the  result  that  be  was  found 
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not  guilty  and  discharged.  The  Judge,  there- 
after, sentenced  the  approver  to  death.  Held, 
that  the  approver  had  not  leeal  trial,  as  he  had 
no  opportunity  to  defend  himself,  and  there 
was  nothing  to  show  that  the  charge  was 
explained  to  him.  KING-Emperor  v. 
Trimbaka  Dew,JI,  3  Bora,  L.R.  489. 

(8) — Withdraioal  of  pardon  granted  to  approv- 
er and  order  of  commitment  after  judgment — 
Illegality— Grim.  Pro,  Code  {Act  X  of  1872), 
s.  349.  — Where  the  Judge,  at  a  Sessions  trial, 
after  acquitting  the  prisoner,  withdrew  the 
pardon  granted  to  an  approver,  ordered  his 
commitment  and  put  him  on  his  trial,  held,  he 
acted  contrary  to  the  provisions  of  s.  349  of  the 
Code  and  that  the  trial  was  illegal ;  the  words 
■'  before  judgment  has  been  passed  "  in  the  sec- 
tion limiting  the  time  before  which  the  power 
to  direct  commitments  may  be  exercised — Per 
Mitter,  J.  It  is  not  necessary  that  the  commit- 
ment order  should  be  made  before  judgment  is 
passed,  it  being  enough  if  it  appears  to  the 
Judge,  before  passing  judgment,  that  the  con- 
ditions of  the  pardon  have  not  been  complied 
with — Per  Maclean,  J.  EMPRESS  v.  NOBIN 
CHUNDRA  Banikya  ;  In  the  matter  of  the 
petition  of  NOBIN  CHUNDRA  Banikya,  8  C, 
560  =  10  C.L.R.  369  =  4  Shome  L.R.  232.  [R., 
32  M.  173  =  9   Cr.  L,  J.  571  =  2  Ind.  Cas.  343.] 

(9,  10)— Conditional  pardon  withdrawn— If 
evidence  of  approver  in  Court  of  committing 
Magistrate  be  used  against  accused  in  Sessions 
Court  —Procedure. — It  is  doubtful  whether  the 
deposition  of  an  approver  taken  before  the 
committing  Magistrate,  may  be  used  as  evidence 
against  his  accomplices  on  their  trial  before  the 
Sessions  Court,  the  conditional  pardon  of  the 
approver  having  been  withdrawn.  [R.,  13  C.L. 
R,  326. J  On  the  withdrawal  of  the  conditional 
pardon  of  an  approver,  the  Judge  would  be  exer- 
cising a  sound  discretion,  if  he  waited  till  the 
conclusion  of  the  trial  of  the  other  prisoners 
before  him,  and  then,  before  passing  judgment 
on  them,  proceeded,  under  s.  349,  Grim.  Pro. 
Code,  against  the  approver,  hi  the  matter  of 
JOYUDEE  ParmanICK,  7  CL.R.  66.  [F,,  22 
B.  493;  R,.  22  C.  50] 

(11) — Conditional  pardon,  withdrawal  of. — A 
party  charged  along  with  others  with  murder, 
having  had  a  conditional  pardon  granted  to  him 
by  the  Deputy  Magistrate,  retracted  before  the 
Sessions  Judge  the  statements  he  had  made  be- 
fore the  Deputy  Magistrate.  On  being  sent 
back  to  the  Deputy  Magistrate,  that  oflQcer 
committed  him  for  trial  on  a  charge  of  giving 
false  evidence.  The  Sessions  Judge  considered 
that  the  Deputy  Magistrate  was  bound,  under 
s  349,  Crim.  Pro.  Code,  to  commit  on  the  ori- 
ginal charge  of  murder,  and  not  on  that  of  giv- 
ing false  evidence,  and  he  recommended  that 
the  order  of  commitment  should  be  quashed 
and  the  Deputy  Magistrate  directed  to  commit 
on  the  charge  of  murder.  The  High  Court 
declined  to  interfere  as  there  was  evidence  on 
the  record  tending  to  support  the  charge  for 
giving  false  evidence,  and  as  s,  349  didnot  have 
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the  effect  of  taking  away  from  the  Magistrate 
the  power  to  entertain  a  charge  of  this  kind. 
Queen  v.  Mullik  Jeechoo,  23  W.R.  Cr.  12. 

(12) — Withdraival  of  conditional  pardon  and 
prosacution — Proof  of  2vilficl  coacealment  and  of 
giving  false  evidence— Right  of  approver.— Vf  hen 
a  person  who  has  accepted  a  tender  of  pardon 
is  subsequently  prosecuted  for  the  oSeuca,  in 
respect  of  which  the  pardon  was  tendered,  it 
must  appeir  that  he  either  wilfully  concealed 
something  essential,  or  that  be  gave  false  evi- 
dence and  thus  failed  to  comply  with  the 
condition  on  which  the  pardon  was  tendered, 
and  if  the  prosecution  does  not  aver  such  failure, 
it  is  at  least  open  to  the  accu?ed  to  plead  that 
he  did  not  either  wilfully  conceal  anything 
essential  or  give  falsa  evidence;  and  this  plea,  if 
produced,  would  be  a  bar  to  the  trial.  The 
mere  order  by  the  Cjurt,  before  which  the 
person  gave  evidence  that  he  was  prosecuted  for 
not  complying  with  the  condition  of  his  pardon, 
does  not  preclude  the  Court  before  which  the 
prosecution  is  instituted  from  enquiring  into 
the  question  of  fact  involved  in  the  plea,  the 
opinion  of  the  Court  directing  the  prosecutioo, 
even  if  relevant,  not  being  conclusive,  especially 
when  the  order  is  made,  as  in  practice  may 
occur,  without  the  accused  person  having  any 
opportunity  of  showing  cause  against  the  order. 
EMPRESS  V.  MUSSAMMAT  MURIAMA,  B  P  R. 
1889,  Cr.  [F..  31  P. R.  1904,  59  P. R,  1905;  E., 
14  P.R.  1894,  15  P.R.  1S95;  see,  also,  41  P.  R. 
1905,  P.B.] 

(13)— Grim.  Pro.  Code  (1872),  s.  3i9— With- 
drawal of  pardon,  grounds  for. —  Where  a 
Sessions  Judge  withdrew  a  pardon,  on  the 
ground  that  the  person  lo  whom  the  pardon 
was  tendered  had  not  conformed  to  the  condi- 
tions, but  had  given  an  utterly  incredible 
account  of  the  circumstances,  and  he  came  to 
that  conclusion,  not  after  a  patient  hearing  of 
the  whole  of  the  evidence,  or  upon  proof  that  it 
was  inconsistent  in  any  but  the  most  immaterial 
and  trifling  degree  with  bis  previous  statements 
or  that  it  was  contradicted  by  other  evidence, 
but  on  the  Judge's  own  responsibility,  and 
before  any  evidence  afiecting  his  veracity  had 
been  given,  held,  that  the  withdrawal  of  the 
pardon  was  not  properly  made.  SRINOP  v. 
EMPRESS,  12  C.L.R.  226. 

(14) — Power  to  revoke  pardon — Question  whe- 
ther pardon  was  forfeited  to  he  decided  by  the 
Court  trying  the  approver. — The  law  contains 
no  provision  whatever  for  any  one  withdrawing, 
revoking,  or  cancelling  a  pardon.  The  question 
whether  a  pardon  has  in  fact  been  forfeited  by 
the  approver's  having  either  wilfully  concealed 
anything  essential  or  by  giving  false  evidence 
not  complied  with  the  conditiou  on  which  the 
tender  was  made,  is  one  to  be  decided  by  the 
Court  that  is  asked  to  try  him  for  the  oSencein 
respect  of  which  a  pardon  was  tendered  to  him. 
Emperor  v.  Mt.  Kachri,  7  N  LR.  65  =  10 
lod.  Gas.  622  =  12  Cr.  L.  J.  326.  (SOB.  611, 
Appr.). 
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(15) — Pardon  — Tender  by  committing  Court 
—  Withdraival  of  pardon — Retracting  confession 
before  Special  Bench — Proper  Court  to  enquire 
question  of  forfeiture— Powers  of  Special  Bench 
— Accused's  right  to  challenge  falsity  of  state- 
ments before  Special  Bench  after  commitment — 
Crim  Pro.  Code,  1898,  ss.  317,  339.— Where  an 
approver,  to  whom  a  pardon  was  tendered  under 
s.  337,  Criin.  Pro,  Coda,  189S,  by  the  commit- 
ting Magistrate,  retracted  his  confession  and 
previous  deposition  before  a  Special  Bench  of  the 
High  Court.  Held,  that  it  was  only  the 
committing  Court,  and  not  the  Special  Bench, 
that  ought  to  hold  the  enquiry  as  to  whether 
the  approver  has  or  has  not  complied  with  the 
conditions  upon  which  the  pardon  was  tendered, 
whether  he  has  made  a  full  and  true  statement 
and  disclosed  the  true  facts,  and  whether  he  has 
thereby  forfeited  the  pardon.  The  Speoial 
Bench  cannot  take  any  action  in  respect  of  the 
oSance  as  regnrds  which  the  pardon  was  ten- 
dered. Per  Chatterjee,  J. — After  commitment 
it  is  perfectly  open  to  the  accused  to  show 
before  the  Special  Bench  that  the  statements 
which  are  alleged  to  be  false  are  true  in  fact,  or 
were  induced  by  proper  influences.  EMPEROR 
v.  ABANI  BHUSHAN  CHUCKERBUTTY.  37  C 
845,  S.  B.  =  8Ind.  Cas.  721.  (24  C.  i92.  Appr.; 
30  B   611,  32  M.  173,  R,;  25  B.  675,  D.) 

(16) — Grant  of  pardon  to  an  accomplice  revoca- 
tion of,  after  trial. — An  accomplice  was  granted 
a  conditional  pardon  and  was  sent  as  a  witness 
to  the  Sessions  Court,  which  considered  his 
evidence  to  be  falsa.  After  the  trial,  the  District 
Magistrate  revoked  the  pardon  and  committed 
him  to  the  Sessions  for  trial.  Held,  that  the 
commitment  was  contrary  to  law,  inasmuch 
as  the  District  Magistrate  had  no  power  to 
revoke  the  pardon  after  the  conclusion    of  the 

trial.    Queen-Empress  v.  Bhola,  A.W.N. 
1895,  163. 

(17) — Tender  of  pardon  to  accomplize — Retraa- 
tion  of  statement. — The  statement  made  before 
the  committing  Magistrate  by  an  accused,  who 
was  examined  as  a  witness  after  the  offer  and 
acceptance  of  a  pardon  and  retracted  before 
the  Court  of  the  Session  as  having  been  made  on 
the  intimidation  of  the  police,  should  not  be 
used  and  acted  upon  by  the  Court  of  Session, 
but  should  be  discarded  as  being  involuntary. 
The  proper  course  would  be  to  call  his  attention 
to  the  various  paapages  of  his  deposition  seria- 
tim before  using  it  to  contradict  him.  EMPRESS 
v.  Nazzara,  A.W.N.  1881,74. 

(18)— Cnm.  Pro.  Code  (1882),  s.  338 -Tender 
ot  pardon  to  accomplice,  when  not  permissibli.— 
The  word  "supposed"  in  e.  338,  must  be  taken 
merely  as  intended  to  exclude  the  case  of  a  man 
who  has  actually  been  convicted  of  the  crime, 
and  not  the  case  of  the  mao,  who,  although 
admitted  to  be  a  party  to  the  crime,  is  uncon- 
victed. Where  pardon  was  tendered  to,  and 
accepted  by,  a  person,  who,  being  charged  with 
others  with  the  same  oSence,  pleaded  guilty, 
and  such  person  was  examined  as  a  witness 
against  the  other  aooused,  held,  that  the  pardon 
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was  properly  tendered  and  that  his  evidence 
was  Admissible.  QueeN-EmpRESS  v.  Kallu, 
7A.  160  =  A,W.N  1884,  314.  [F  ,  Rat.  Un.  Cr. 
C.  750;  R.,  10  M.L.J.  147,  P.B.,  2  Weir  276 
=  25  M.  61.  P.O.] 

(19) — WithdraiuaV.  of  pardon —  Commitment 
of  approver— Grim.  Pro.  Code  (189S),  s.  389  — 
A  Sassions  Judge  is  competent  to  order  the 
commitment  of  an  accused  parson  to  whom  a 
conditional  paraon  has  been  tendered,  if  he  finds 
that  the  conditions  of  the  pardon  have  not  been 
fulfilled.  But,  in  such  a  case,  one  of  the  ques- 
tions of  fact  to  be  tried  and  decided  at  the  trial 
will  be  whether  the  accused  has  or  has  not  for- 
feited his  pardon.  KING-EmpEROR  v.  KADU, 
31  P. R.  1904.  Cr.  =  176  P  L.R.  1905.  (6  P.R. 
1889,  F.B.,  Cr.,  1  P.R.  1889,  Or  ,  F.;2i  C.  492, 
19  PR.  1901,  Cr.,|D.;  5  P.R.  1839,  Cr.,  24  P.R. 
1902,  Cc,  Doubted). 

(20) — Commitment  of  person  to  lohom  pardon 
had  been  tendered  along  with  others — Grim. 
Pro.  Code  (1898),  s.  337.— Where  a  person,  who 
had  been  tendered  a  pardon  by  ihe  District 
Magistraf.e,  was  subsequently  committed  for 
trial  jointly  with  the  other  accused,  his  version 
of  the  aSair  not  being  believed  either  by  the 
District  Magistrate  or  by  the  committing  Mag- 
istrate, held,  that,  as  the  approver  was  through- 
out the  proceedings  treated  as  an  accused 
person,  and  not  as  a  witness,  his  commitment 
and  trial  along  with  other  accused  was  legal, 
he  being  at  the  date  of  his  commitment  not  a 
person  accepting  a  tender  of  pardon  QUEEN- 
Empress  V.  MiHAN  Singh,  3  P.R.  1899,  Cr. 

(21) — Tender  of  pardon — Commitment  of  an 
approver  in  a  case  of  murder. — Where  a  person 
who  has  accepted  a  tender  of  pardon  in  a  case 
of  murder,  was,  on  the  acquittal  of  the  accused, 
directed  by  the  Sessions  Judge  to  be  committed 
for  trial  on  a  charge  of  murder,  held,  that  the 
order  of  the  Sessions  Judge  should  be  regarded 
as  one  under  s.  436.  TabAN  v.  EMPRESS,  1 
PR.  1898,  Cr. 

(22) — Withdraival  of  pardon — Power  of  Ses- 
sions Court  to  try  approver  forthwith  on  its  own 
charge.  — S.  477,  Cnm.  Pro.  Code,  1882,  does 
not  empower  a  Sessions  Court  to  try  forthwith 
on  its  own  charge,  under  s.  193,  I.P.C.,  a  person 
from  whom  it  has  withdrawn  a  pardon  under 
s.  439,  Crim.  Pro  Code,  unless  and  until  the 
Chief  Court  has  sanctioned  the  proseaution. 
MUSSAMMAT  SHARINA  V.  EMPRESS,  42  P.R. 
1884,  Cr. 

(23) —  Withdrawal  of  conditional  pardon — 
Approver  examined  as  witness  and  tried  as 
accused  in  the  same  trial — Prored'ire  irregular 
—Cnm.  Pro.  Code  (1898),  s.  193.— A  Sessions 
Judge  is  incompetent  to  examine  an  approver 
as  a  witness,  then  withdraw  the  pardon  granted 
to  him,  and  try  him  as  an  accused  person  is 
the  same  trial.  He  should  complete  the  trial 
against  the  other  accused  persons  and  then 
direct  the  Magistrate  to  commit  the  approver 
in  regular  course.  A  Court  of  Session  can  only 
take   cognizance   of   an   ofience  as  a  Court  of 
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original  jurisdiction  only  on  a  commitment 
made  by  a  Magistrate  ciuly  empowered  in  that 
behalf.  NGA  AUNG  BwiN  v.  QUEEN-EM- 
PRF.SS,  L.B.R.  1893  -1900,  536  (2vi  C.  50,  £'.; 
15  M.  352,  B.i 

(24) — Accompli'ip — Witness  erroneously  treated 
as  accoinplice. — Where  a  Magistrate  treated  a 
mere  witness  as  an  accomplice  and  granted 
him  a  condiiional  pardon,  held  that  his  evidence 
did  not  require  corroboration.  REG  v.  P.^TTEH 
Chand  Vastachand,  5  B  H  C.  Cr.  85.  [R., 
35  M.  397  =  13  Cr  L.J.  352=  14  Ind.  Cas.  896  = 
12  M.L.T.  1  =  M.W.N.  1912,  549,  22  M.L.J. 
490=1912  M.W.N.  207  =  35  M.  247=11  M.L. 
T.  Sup.  1  =  14  Ind. Cas.  849  =  13  Or.  L.J.  305.] 

(25) — Evidence  of  accomplice  —  Practice  — 
Corroboration  required. —  The  evidence  of  an 
accomplice  must  be  very  strictly  watched, 
especiallv,  when  the  offence  spoken  to  relates 
public  officials.  The  evidence  must  be  corrobo- 
rated by  independent  testimony.  QUEEN- 
Empress  v.  Shidlingappa,  Rat.  Un.  Cr.  C. 
844  =  Cr.  Rg.  13  of  1896. 

(26) — Evidence  of— Corroboration.  — The  un- 
corroborated testimony  of  an  approver  is  not 
suffi3ient  to  convict  a  person  charged  with  an 
oSence.  QUEEN  v.  TULSI  UOSAD,  3  B  L.R. 
A.  Cr.  66  ;  see,  aho,  QUEEN  v.  ISSEN  MUNDLE, 
3.  W  R.  Cr.  8;  QUEEN  v.  Nawab  Jan,  8  W.R. 
Cr.  19  ;  Queen  v.  Ram  Sagor,  8  W.R  Cr.  57; 
Queen  v.  Chirag  ali,  12  W.R.  Cr.  5. 

{17)— Evidence  of — Nature  of— Corroboration 
— Judges  charge  to  juru- — A  Sessions  Judge 
should  warn  the  jury  of  the  infirmity  which 
attaches  to  the  evidence  of  an  approver  and  he 
should  also  tell  them  (if  the  fact  be  so)  that  the 
approver  is  speaking  under  the  influence  of  an 
ofiEicer  of  conditional  pardon.  QUEEN  v. 
Nawab  Jan,  8  W.R.  Cr.  19. 

(28) — Evidence  of —  Corroboration  —  Judge's 
charge  to  jury. — If  the  jury  find  a  prisoner  guilty 
on  the  uncorroborated  evidence  of  an  approver, 
after  the  Judge  in  his  summing  up  had  pointed 
out  to  them  the  desirability,  under  the  circum- 
stances, of  such  corroboration,  the  High  Court 
on  appeal  would  refuse  to  set  aside  the  convic- 
tion QUEEN  v.  Mahima  Chandra  Das, 
6  BLR.  Ap.  108  =  15  W.R.  Cr.  37.  (5  W.R.Cr. 
80,  B.L.R.  Sup.  Vol.  459,  B.) 

(29; — Evidence  of  accomplice— Corroboration. 
— In  order  to  support  the  testimony  of  an 
accomplice,  not  only  as  to  the  persons  spoken  of 
by  him  must  there  be  corroborative  evidence, 
but  also  as  to  tlie  corpus  deliciti  there  must  be 
some  prima  facie  evidence  pointing  the  same 
way  to  make  his  evidence  satisfactory.  REG  v. 
Chatur  Purshotam,  1  B.  476,  Note  [F.,  1 
B.  475.] 

(30) — Approver's  evidence  —  Corroboration — 
Confession  by  co-prisoner. — Approver's  evidence 
should  ba  corroborated  as  to  the  identity  of  the 
accused  person.  Tbe  confession  of  a  oo-prisonec 
implicating  the  accused  cannot  be  accepted  as 
evidence  to  corroborate  the  testimony  of   the 
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approver.  KEG.  v.  BUDHU  NANKU,  1  B.  475. 
[Diss..  1  M  394  =  2  Weir  799  =  2  Ind  Jur.  600; 
F.,  10  B.  319;  i?.,  IOC  970.  14  B.  115,  Rat. 
Un.Cr.  C.  840,  6  Bom.  L.  R.  481.  9  Cr.  L.J. 
360,  22  M  L  J.  490  =  1912  MW.N,  207  =  14 
Ind.  Cas.  819  =  11  M.LT.  Sup.  1,  35  M.  247  = 
13  Gr.  L.J.  305,] 

(3 1) _ Confessions  of  some  prisoners  —  Evidence 
of  approvers — Corroborative  value. — Confessions 
of  prisoners,  made  in  the  absence  of  their 
fellow-prisoners,  as  well  as  the  statements  of 
approvers,  are  always  regarded  as  tainted  and 
not  entitled  to  the  same  weight  as  the  evidence 
of  ordinary  witnesses,  \_R-,  6  Bom.  L.R  481,  3 
P.R.  1904,  Or.]  Such  confessions  would  not  be 
corroborative  evidence  of  the  statement  of  the 
approver  such  as  to  justify  the  conviction  of 
the  other  prisoners,  nor  would  they  be  of  any 
weight  against  them.  QueENEMPRESS  v 
BEPTN  BISWAS.  10  C.  970.  [E..  35  M.  247  = 
1912  M.W.N.  207  =  22  M  L.J.  490=11  M.L.T. 
1  Sup.  =  13  Cr.  L  J.  305  =  14  Ind.  Gas.  849, 
.35  M  397  =  1912  M.W.N.  549  =  12  M  L  T.  1  = 
13  Cr.  L.J.  352  =  14  Ind.  Gas.  896,  9  Cr.L  J. 
360.] 

{^2)— Accomplice,  evidence  of  —  Nature  of 
corroboration  r^guired.  — As  regards  the  nature 
of  the  corroboration  required  to  convict  a  per- 
son on  the  testimony  of  an  accomplice,  it  must 
be  confirmatory  of  some  of  the  leading  circum- 
stances of  the  story  of  the  approver  as  against 
the  particular  prisoner.  Facts,  which  do  not 
show  the  connection  of  the  prisoner  with  the 
commission  of  the  oflence  with  which  he  is 
charged,  are  no  corroboration  in  the  sense  in 
which  the  word  is  used  in  such  cases,  although 
the?  may  tend  to  show  that  certain  portions  of 
what  the  accomplice  says  is  true.  Courts  ought 
not  to  convict  upon  an  accomplice's  testimony, 
unless  it  is  confirmed  not  only  as  to  the  oSence, 
but  as  to  the  identity  of  the  individual  prisoner 
as  the  person  or  one  of  the  persona,  who  parti- 
cipated in  the  ofience,  and  juries  ought  to  be 
80  advised  and  directed.  It  will  be  an  error  in 
Bummiug  up,  if  a  Judge,  after  pomting  out  the 
danger  of  acting  upon  the  uncorroborated  evi- 
dence of  an  accomplice  were  to  tell  the  jury 
that  the  evidence  of  the  accomplice  was  corro- 
borated by  a  fact,  which  did  not  amount  to  any 
corroboration  at  all.  JaMIRUDDI  MaSALLI  v, 
EMPEROR,  29  0.782  =  6  C.W.N.  553.  (5  W. 
R  Cr.  80,  8  W.R.  Cr.  19.  11  W.R  Cr.  21,  R,) 
IR  35  M.  247=11  M.L.T  1, Sup.  =  22  M.L.J. 
490  =  1912  MW.N.  207  =  14  Ind.  Gas.  849  =  13 
Cr.  L.J.  305.  35  M.  397  =  1912  M.W  N.  549  = 
12  M.L.T.  1  =  13  Cr.  L.J.  352  =  14  Ind.  Gas. 
896.  9Gr.  L.J.  360.] 

(o,^)— Evidence  of— Nature  of  corroboration 
required. — Where  the  evidence  of  an  approver 
is  entirely  uncorroborated  by  any  evidence  to 
show  that  it  was  the  accused  who  committed 
the  oSence  with  which  he  is  charged,  the  ac- 
cused cannot  be  convicted.  The  approver's 
evidence  must  be  corroborated  by  material 
facts  tending  to  point  to  the  accused  as  the 
guilty  person.     Where  the  evidence  against  an 
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accused  person  charged  with  murder  consisted 
of  only  the  testimony  of  the  accomplice  or 
approver,  and  the  Sessions  Judge  convicted  the 
accused  on  the  ground  that  the  medical  certi- 
ficate was  consistent  with  the  approver's  state- 
ments and  that  marks  of  blood  were  found  at 
the  spot  which  the  approver  pointed  out  as 
the  place  where  the  deceased  fell,  field,  that 
the  conviction  was  bad  and  should  be  set  aside. 
Observations  on  the  duty  of  Sessions  Judges  to 
sift  facta  in  Sessions  trials,  when  this  is  not 
sufficiently  done  by  pleaders  for  the  prosecution 
and  defence.  In  re  MUTHAN  PAPAYYA,  i 
lud.  Cas,  391. 

(3i)-~Acccmplice  —  Degree  of  corroboration 
necessary.— The  evidence  of  an  accomplice, 
here  as  under  English  practice  requires  corro- 
boration not  only  as  to  facts  but  also  as  to  the 
identity  of  each  and  every  one  of  the  accused 
whom  he  implicates.  The  evidence  should  not 
weigh  at  all  as  against  those  whose  identity 
is  not  corroborated.  REG.  v.  IMAM  valad 
Baban,  3  B.H  C.  Cr.  57.  [B.,  14  B.  331,  6  B. 
H.  C.  Cr.  57  158),  Rat.  Un.  Cr.  C  840,  848,  13 
Cr.  L.J.  305=14  lud.  Cas.  843  =  M.  W.N.  1912, 
207  =  22  M.L,J.  490  =  11  M.L.T.  Sup.  1  =  35  M. 
247.] 

(35) — Evidence  of  approver  —  Correspondence 
of  details,  value  of— Corroboration. — The  exact 
correspondence  in  detail  of  several  statements 
made  by  an  approver  in  the  course  of  a  trial,  is 
not  corroborative  evidence  such  as  Courts  ordi- 
narily require  to  make  it  safe  to  convict  any 
particular    prisouer    upon.     QueEN-EMPRESS 

V.  Bepin  Biswas,  10  C.  970. 

(36) — Evidence  of  accomplice — Penal  Code, 
s.  460 — Possession  of  stolen  property,  whetfier 
sufficient  corroboration.  — Cr:\jnina,l  Courts  deal- 
ing with  an  approver's  evidence,  in  a  case 
where  several  persons  are  charged,  should  re- 
quire corroboration  of  his  statements  in  respect 
of  the  identity  of  each  of  the  individuals  charg- 
ed. Where  five  persons  were  charged  under 
s.  460,  I. PC,  and  the  only  direct  evidence 
against  the  accused  was  that  of  an  approver,, 
but  as  to  the  first  three  accused,  there 
was  the  further  proof  that  they  produced,  or 
caused  to  be  produced,  certain  portions  of  the 
property  stolen  on  the  night  of  the  crime,  from 
the  house  where  the  crime  was  committed;  as 
to  the  fourth,  it  was  proved  that  he  was  present 
when  the  second  accused  pointed  out  the 
place  where  some  of  the  property  was  dug  up  ; 
but  he  did  not  appear  to  have  said  anything  or 
given  any  direction  about  it;  and  as  to  the  fifth, 
no  property  was  found  with  him  or  produced 
through  his  instrumentality  ;  field,  that  the 
recent  possession  by  the  first  three  accused  of 
part  of  the  stolen  property,  soon  after  it  had 
been  stolen,  was  not  such  corroboration  of  the 
approver's  evidence  of  their  participation  in  the 
dacoity  and  that,  as  to  the  fourth  and  the  fifth 
accused,  there  was  not  sufl&oient  material  to 
warrant  the  inference  of  guilty  knowledge  on 
their  part.  QueEN-EMPRESS  v.  BalDEO,  8  A. 
509  =  A.W.N.  1886,  176.     (8  A.  306,    A.W.N. 
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1886,  65,  3  Cox.  CO.  526,  R.)  [R.,  9  Or.  L.J. 
360,  13  Cr.  L.J.  305=14  Ind.  Gas.  849=1912 
M.W.N.  207  =  22  M.L.J.  490=11  M.L.T.  Sup. 
1  =  35  M.  247,  Rat.  Un  Or   C.  750] 

(37)— Conviction  based  on  uncorroborated 
evidence  of  approver  alone. — Aconviotioa  should 
not  be  based  on  the  evidence  of  an  approver 
alone,  unless  it  is  corroborated  by  reliable, 
independent  evidence.  NanzigADU  v.  EM 
FBROR,  12  Cr.  L.J.  210  =  10  lad.  Gas.  284. 

{^S)— Uncorroborated  evidence  of  approver- 
Previous  conduct  and  character. — Ic  is  unsafe 
to  convict  on  the  uncorroborated  testimony  of 
the  approver,  and  the  Judge  in  his  charge  to  the 
jury  should  take  care  tn  state  this  and  also  that 
the  evidence  of  approver  was  given  on  condition- 
al pardon.  Evidence  of  previous  conduct  and 
character  of  the  accused  is  irrelevant  and  ought 
not  to  be  placed  before  the  jury.  QUEEN  v, 
Bykunt  Nath  Banerjee,   10  W.R.  Cr.  17. 

(39) — Jury,  verdict  of — Charqe — Misdirectio7i 
— Approver,  statement  of,  conviction  camiot 
be  based  entirely  on— Corroboration  of  the 
approver's  statement —  Jurors,  choosiyig  of — 
Practice  —  Witness  for  identification  of  hand- 
writing— Marking  of  particular  entries. — It  is 
unsafe  to  act  upon  the  uncorroborated  evidence 
of  an  approver  ;  the  sort  of  corroboration  requi- 
red'is  not  corroboration  of  the  narrative, of  the 
oQence  committed,  but  corroboration  of  the 
approver's  statement  that  the  accused  took 
part  in  theoffanoe.  Where  a  Sessions  Judge  has 
failed  to  warn  a  jury  that  it  is  unsafe  to  coavict 
merely  upon  the  testimony  of  the  approver,  and 
where  the  Judge  has  not  properly  explained  to 
the  j'lry  the  law  and  practice  regarding  such 
oases,  there  is  a  misdirection  of  a  very  serious 
kind,  and  the  verdict  of  the  jury  cannot  be 
sustained.  The  verdict  and  the  sentence  should, 
therefore,  be  set  aside  and  the  case  sent  back  for 
re-trial.  Rules  regarding  the  choosing  of  jurors 
should  be  complied  wich  strictly.  Where  a 
witness  appears  to  identify  yie  entries  in  a  book, 
which  are  written  in  the  handwriting  of  a  parti- 
cular person,  he  should  not  be  allowed  to  so 
conspicuously  mark  the  identified  entries  as 
may  be  calculated  to  assist  the  wionesses  who 
appear  subsequently  for  the  same  purpose. 
MakbuIi  AHMAD  V.  Emperor,  12  Cr.  L.J. 
537=12  Ind.  Cas.  513.  (12  O.C  418.  i]  Ind. 
Cas.  884,    11  Cr.  L.J.  71,  R.) 

(40) — Approver's  evid,ence  —  Corroboration, 
necessary  for —  Retracted  confession  hoio  far 
evidence  against  co-accused —  Accomplice,  evi- 
dence of. —  Held,  that,  before  a  conviction  can  be 
based  on  the  evidence  of  an  approver,  it  must 
be  corroborated  as  to  the  identity  of  the  person 
or  persons  accused.  Held,  further,  that  the  re- 
tracted confession  of  an  accused  has  very  little 
weight  as  evidence  against  the  other  accused 
persons  and  does  not  constitute  the  indepen- 
dent evidence  of  corroboration  of  the  statement 
of  an  approver  which  is  necessary  to  base  a 
conviction  thereon.  HUBBA  v.  KlNG-EM- 
PEROR,  12  0.  C.  418  =  4  Inrt.  Cas.  884  =  11  Cr. 
L.J.  71.  (2  Q,B.  D.  1894,  415,  8  A.  306,  2  K. 
57 
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B.  D.  1903,  680,  7  Bom.  L.R.  969,  9  A.  528, 
29  A.  4.34.  4  C.  483,  11  O.C.  328,  R.)  [R.,  12 
Cr.  L.J.  537  =  12  Ind.  Cas.  513.] 

(41) — Evidence  not  sufficient  to  corroborate 
his  statement — Retracted  confession  good  evi- 
dence against  the  person  making  it,  but  not 
against  others.  —  Held  that  evidence  to  prove  that 
certain  accused  persons  were  seen  on  certain 
occisionu  with  the  gang  of  the  dacoits  before 
and  after  a  dacoity,  and  particularly  where  that 
evidence  is  unsatisfaciory,  is  noD  sufficient  to 
corroborate  the  approver's  statement  so  as  to 
make  it  admissible  against  the  said  accused. 
Held,  also,  that  it  is  a  recognized  rule  of  the 
Law  of  Evidence  that  a  retracted  confession 
may  be  used  against  the  person  making  it.  but 
not  against  others  jointly  accused  with  him. 
Chet  Singh  v.  Crown,  28  p.  W.R.  1907,  Cr.= 
7  Cp.  L  J.  227.  [R.,  12  Cr.  L.J.  276  =  J0  Ind. 
Cas.  857=5  P.  R.  1911,  Cr.  =  9i  P.L.R.  1911  = 
27  P.W.R.  1911,  Cr.] 

(42)  Peyial  Code,  s.  400 — Dacoity— Corrobora- 
tion of  approver's  evidence  — Corroboration  of 
the  evidence  of  an  approver  is  required  in  a  case 
of  dacoity  under  s.  400,  I.P.C  It  is  sufficient 
if  the  approver's  evidence  is  corroborated  In 
some  of  the  leading  circumstances  of  the  story, 
so  that  the  Court  may  be  able  to  presume  that 
he  has  told  the  truth  as  to  the  rest.  QUEEN 
v.  KAIiLACHANDDOSS,  11   W.R.Cp.  21. 

(43) — Accomplice  cf  accused  person — Corrobo- 
ration when  not  necessary. — The  evidence  of  an 
accomplice  may  be  admitted  without  corrobora- 
tion, if  the  witness  is  not  open  to  the  same 
charge  as  the  accused,  hi  the  matter  of 
ROJONI  Kant  BhoomiCK,  13  W.R  Cr.  24. 

(44) — Approver,  evidence  of — Corroboration — 
Failure  oj  loioer  Courts  to  carefully  scrutinize 
corroborative  evidence — Crim.  Pro.  Code  {Act  V 
of  1898,  ss.  296,  439— Effect  of  not  producing 
a  witness  for  cross  exatnination  after  charge — 
Revision— Concurrent  finding  of  fact — Evidence 
Act  (I  of  1872),  s.  27- Fact  already  discovered. 
— The  evidence  of  an  approver  should  not  be 
believed  without  material  corroboration;  and 
in  order  to  see  whether  there  is  such  a  corro- 
boration, it  is  the  duty  of  the  Court  to  scruti- 
nize and  marshal  out  very  carefully  the  proof 
relating  thereto.  Where  this  duty  has  not 
been  properly  performed  by  the  lower  Court, 
the  High  Court  will  interfere  on  the  revision 
side  and  set  aside  even  the  concurrent  findings 
of  the  Courts  below.  Where  a  material  fact, 
for  instance,  the  manner  in  which  a  theft  was 
committed,  has  already  been  discovered  by  some 
other  means,  an  accused's  subsequent  state- 
ment relating  to  the  same  fact,  while  in  the 
police  custody,  is  not  admissible  against  him 
under  s.  27  of  Act  I  of  1872.  The  evidence  of  a 
witness  not  re-called  by  the  prosecution,  when 
required  by  the  accused,  after  the  charge,  for 
further  cross-examination,  cannot  be  used  to 
support  the  charge.  MANNA  v.  EMPEROR,  9 
Ind.  Cas.  232  =  12  Cr.  L.J.  35  =  3  P.W.R.  1911. 

(45) — Evidence— Approver — Weight  of  appro- 
ver's evidence, — The  evidenoe  of  an  approver 
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has  to  be  most  carefully  analyzed  and  consider- 
ed. It  must  be  so  far  above  suspicion  that  a 
Court  has  no  alternative  but  to  accept  and  act 
upon  it.  Where  the  Court  believes  in  the 
approver's  evidence  in  part,  and  disbelieves  in 
part  it  has  no  alternative  but  to  reject  the 
evidence  altogether.  BaLKARAN  v.  EMPEROR, 
7  Ind.  Cas.  185  =  11  Cr.  L.J.  Hi. 

(iQ)—Evide7ice  of— Weight  to  be  attached  to- 

rpjjQ  evidence  of  persons  who  are  themselves 

liable  to  punishment  should  be  carefully  sifted 
and  tested  before  they  can  be  relied  on  in  any 
Court  of  law.  QUEEN  v.  Reaz  ALI  alias 
DULLOO  KHAN,  6  W.R.  Cr.  77. 

(^i'j)— Evidence  of— Points  to  be  considered.— 
When  evidence  is  given  by  an  approver,  it  is 
not  important  to  consider  whether  a  story  told 
by  the  accused  to  him  tallies  with  that  made 
to  another  person.  QUEEN  v.  NYTA  RAM 
Mytee,  1  Ind.  Jur.  N,S.  171. 

(48)— Crirn.  Pro.  Code  (1882),  s.  288— Evi- 
dence of  approver.— "^here  an  approver,  under 
conditional  pardon,  gave  a  deposition  before 
the  committing  Magistrate,  and  the  Sessions 
Judge,  after  the  denial  of  it  by  the  approver, 
retracted  the  pardon,  it  was  held  doubtful 
whether  the  deposition  before  the  committing 
Magistrate  could  be  used  in  evidence  against 
his  accomplices.  NaNHA  MALLA  v.  EMPRESS, 
13C.LR.  326.  17  C.L.R.  66,  E.)  [iJ.,  22  C. 
50.] 

(49) Evidence  of  an  accused  pe>son  in  police 

custody  who  has  confessed  and  been  admitted  as 
an  approver.— V^ here  an  accused  person  in  police 
custody  has  confessed  and  has  been  admitted 
or  i"  likely  to  be  admitted  as  an  approver,  any 
evidence  that  he  might  aftervyards  give  is  open 
to  the  greatest  suspicion  that  the  police  have 
arranged  his  statements  so  as  to  fit  in  with  the 
evidence  that  they  may  have  obtained  else- 
where AMIR  KHAN  v.  KING  EMPEROR,  7 
C  W  N  437,  [B..  13  Cr.  L.J.  609  =  16  C.W.N. 
1105  =  15  CL.J.  517  =  16  Ind.  Cas.  257.] 

(50)— ^pproner,  evidence  of— Admissibility  in 
Sessions  Court  of  such  evidence  taken  by  Sub- 
Maqistrate.—k  Sessions  Judge  should  not  allow 
an  approver's  evidence  before  a  Sub-Magistrate 
to  be  laid  before  the  jury.  HIGH  COURT  PRO- 
CEEDINGS, 31ST0CT.  1868,  4  M.H.C.App.  21. 

{^l)—Ealse  evidence— Application  for  sanc- 
tion to  prosecute— Proper  procedure.— A^n  appli- 
cation for  sanction  to  prosecute  an  approver  for 
giving  false  evidence  should  be  made  by  motion 
on  behalf  of  the  Crown  in  open  Court,  and  not 
by  a  letter  of  reference.  QUERN-EMPRESS  v. 
MANICK  CHANDRA  SARKAR,  24  C.  492.  [F., 
32  M  47  =  5M.L.T.  164=1  Ind. Cas.  207  =  9Cr. 
LJ  283-  B,,  30  B.  611  =  8  Bom  L.R.  740;  32 
M.  173  =  9  Cr,  LJ.  571  =  2  Ind. Cas.  343  ;  10  P. 
R."  1904,  Cr.] 

(52) Prosecution— A pp'ication  for  sanction. 

^n  application  to  the  Chief  Court  for  sanction 

to  prosecute  an  approver  for  giving  false  evidence 
should  be  by  motion  on  behalf  of  the  Crown  in 
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open  Court,  and  not  by  a  letter  of  referencet 
Crown  v.  Bulaka  Singh,  10  P.R.  i904,  Cr. 
=  1  Cr.  L.J.  793.  (24  C.  492,  cited.)  [F.,  230 
P.L.R  1912,  Cr.  =  30P.W.R.  1912,  Cr,  =  175P. 
L  R.  1912=15  Ind.  Cas.  83  =  13  Cr.  L.J.  451.] 

Evidence  of,  when  pardon  is  withdrawn  if  in- 
admissible in  evidence — Approver  to  be  detained 
in  custody  when  not  on  bail — See  CriM.  PrO. 
CODE,  1893,  ss.  167,  337,  136  P.L.R.  1902. 

See  CRIM.  PRO.  CODE,  1898,  ss.  193,  287, 
28S,  339  and  349,  15  M.  352  =  2  Weir,394.  153 
and  376. 

See  Revision -ACQUITTALS,  157   P.L  R. 

190,R  =  22  P.W.R.  1903. 

See  Security  for  good  behaviour,  5  L. 

B.R.  72. 
ArbitFation. 

(1) — Aiuard  in  criminal  matter — Civ..  Pro, 
Code  (1859),  s.  327. — In  this  case,  a  complaint 
was  preferred  to  a  Criminal  Court  and  the 
Magistrate  directed  the  subject-matter  of  the 
complaint  to  be  referred  to  arbitration.  If 
the  parties  consent  and  proceed  to  such  refer- 
ence, heli  that  the  award  might  be  enfnrced 
under  the  provisions  of  s.  327,  C3iv.  Fro.  Code, 
1859.  8HEV0  NUND  ROY  v.  MAHA  NAND 
Ram,  1  Agra  43. 

See  ACT  II  OP  1899,  a.  62,  7  A, L.J.  180  =  32 
A.  198  =  11  Cr.  L.J.  52  =  5  Ind.  Cas    180. 

Reference  to  arbitration  of  disputes  about 
land— Ses  CRIM.  Pro  CODE  1898,  s.a45,  7 
C.W.N.  461. 

Power  of  Presidency  Magistrate  to'refer  a 
dispute  to  arbitration— See  CRIM.  PRO.  CODE, 
1893,  S3.  403  a  to  4  and  Expl.).  436,  437,:439 
(1  to  4),  1  C.W.N.  49. 

C3mpromise— Order  made  without  evidence 
not  validated  by  consent— See  NUISANCE  UN- 
DER CRIM.  PRO.  CODE.  10  C.L.J.  482  =  11  Cr. 
L.J.  1  =  4  Ind.  Cas.  436. 

See  Penal  CODE^  ss.  21  and  434, [30  C.  1034. 

Suit  in  Court  ot  Small  Causes  referred  to 
arbitrator — Fabrication  of  evidence,  forgery 
and  using  forged  document  before  such  arbitra- 
tor— Sanction  of  the  Court  of  Small  Causes — 
See  SANCTION  TO  PROSECUTE— CONDITIONS 
REQUISITE  FOR  GRANT  OF  SANCTION,  ETC., 
17  M.L.J.  420  =  6  Cr.  L.J.  331=2  M.LT.  496. 

Arbitrator. 

OSences  under  ss.  193,  471,  I. P.O.,  commit- 
ted in  proceedings  before  arbitrator — Sanction 
to  prosecute  whether  necessarv — See  CRIM. 
PRO.  CODE,  1898,  s.  195,  3  P.R.  1914,  Cr.= 
136  P.L.R.  1914  =  15  Cr.  L.J.  358  =  23  Ind.  Cas. 
726. 
Arms. 

See  ACT  XXXI  OF  I860. 

See  ACT  XI  OF  1878. 

(1) — Arms —  Definition. — "  Arma  amies,  in 
the  common|law,  signified  anything  that  a  man 
stnketh  or  hurteth  withal."  QUEEN-EM- 
PRESS  V.  NGA  MYAT  AUNG,  U.B.R.  1897- 
1901,  Vol.  I,  1. 
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See  Chhavi,  16  p. R.  1900,  Cr. 

Find  of  arms  after  arrest  and  pending  prose- 
cution of  conspirators — Evidentiary  value — 
See  Conspiracy,  16  C.W.N.  1105  =  16  Ind 
Cas.  257. 

Use  of,  in  endeavouring  to  efiect  escape  by 
persons  attempting  to  commit  dacoity — See 
Penal  Code,  ss.  397,  398,399,  402,  511,  23  A. 
78  =  A.W.N.  1900,  202. 

Army. 

Deserter  from — Detention  of,  in  police  cus- 
tody— Obstruction — Rescue  from  such  custody 
—See  Penal  Code,  ss.  225,  225- B,  20  P.R. 
1911. 

Arrack  Chop. 

Whether  a  place  of  public  resort— See  MAD. 
ACT  IV  OF  1884,  ss.  75.  23,  6  M  L.T.  16  =  9  Cr. 
L.J.  496  =  2  Ind.  Cas.  84  =  33  M.  83. 

Arrest. 
See  Penal  Code,  ss.  224  to  225  B. 
See  Warrant. 
See  Warrant  op  Arrest. 
See  Witness,  arrest  of. 

{l)—Crim.  Pro.  Code  (1882),  s.  5i— Powers  of 
arrest, — S.  54  authorizes  the  arrest  not  only  of 
persons  against  whom  a  reasonable  complaint 
has  been  made  or  a  reasonable  suspicion  exists 
of  their  having  been  concerned  in  a  cognizable 
offence,  but  also  of  persons  against  whom  "  cre- 
dible information  "  to  that  effect  has  been 
received.  QUEEN  EMPRESS  v.  AMarsaNG 
Jetha  Hosain  Gulam,  10  B.  506.  [R.,  U. 
B.R.  1892—1896,  Vol.  I,  172.] 

(■2)—Crim  Pro.  Cods  (1898),  s.  12  — Warrant 
of  arrest,  without  endorsement  of  any  name. — 
Under  the  terms  of  s.  79,  the  endorsement 
should  be  regularly  made  by  name  to  a  certain 
person  in  order  to  authorise  him  to  make  the 
arrest.  If  not,  the  person  resisting  the  arrest 
is  not  liable  to  be  punished  under  s.  224,  I. P.O. 
DURGA  TEWARI  V  RAHMAN  BUKSH,  i  C.W. 
N.  85. 

{3)-Crim.  Pro.  Code  (1898),  ss.  56  and  80— 
Arrest  in  accordance  loith  an  order  in  writing 
under  s.  56~-Police  officer  making  the  arrest, 
whether  bound  to  notify  the  authority  to  arrest. 
— S.  80  should  not  be  extended  to  an  arrest 
made  by  the  Police  on  an  order  in  writing  under 
s.  56  so  as  to  require  any  information  to  be 
given  to  the  person  arrested  in  order  to  make 
it  an  arrest  warranted  by  law.  The  order  in 
writing  is  an  authority  to  the  Subordinate 
Police  officer  to  make  an  arrest  which  the 
superior  Police  officer,  if  present,  could  himself 
make  on  his  own  responsibility.  It  may  be 
desirable  or  even  obligat  Dry  that,  if  called  upon, 
the  Police  officer  making  such  an  arrest  should 
show  the  person  arrested  the  authority  under 
which  he  is  acting  ;  but  to  hold  that  he  is  bound 
to  do  so  before  he  can  properly  arrest  and  de- 
tain in  custody  such  a  person,  so  as  to  make  the 
arrest  and  the  detention  lawful  would  be  to  ex- 
tend the  law  beyond  what   the  Legislature  has 
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thought  proper  to  declare  it.  QueenEmprESS 
v.  BaSANT  Lall,  27  C.  320  =  4  C.W  N.  311. 
[F.,  5N.L  R.  4  =  9  Ct.  L.J.  211  =  1  Ind.  Cas. 
238,  6S.L.R.  120  =  13  Cr.  L.J.  771  =  17  Ind. 
Cas.  403.] 

(4)— Crm.  Pro.  Code  (1898),  ss-  68  and  Id- 
Warrant  of  arrest  addressed  to  a  police  officer — 
Endorsement  by  another  xolice  officer  to  process 
serving  peons,  legality  of — Obstruction  to  execu- 
tion of  tuarrant — Persons  competent  to  execute 
warrant. — Where  a  warrant  of  arrest  addressed 
to  a  Court  Sub  Inspector  was  by  an  order  in 
writing,  signed  by  the  Court  Head  Constable, 
endorsed  to  two  process  serving  peons  for  execu- 
tion, held,  that  the  execution  of  the  warrant  by 
these  persons  did  not  coL'stitute  a  lawful  arrest, 
inasmuch  as  the  officer  to  whom  the  warrant 
was  directed  did  not  lawfully  endorse  it  to  these 
persons,  and  held,  further,  that,  even  if  it  had 
been  lawfully  endorsed,  the  persons  to  whom 
the  warrant  was  endorsed,  not  being  Police 
officers,  were  not  competent  to  make  the 
arrest,  under  the  previsions  of  s.  79  of  the 
Code.  Therefore,  persons  rescuing  the  persons 
arrested  under  such  warrant  and  obstructing 
the  execution  of  the  warrant  cannot  be  punish- 
ed under  the  Penal  Code.  The  terms  of  s.  79, 
Grim.  Pro.  Code,  expressly  provide  that  no 
other  person,  except  a  Police  Officer,  is  compe- 
tent to  execute  a  warrant  of  arrest  under  an 
endorsement  from  another  Police  officer, 
DuRGA  Charan  Jemadar  v.  Queen-Em- 
press. 27  C.  457  =  4  C.W.N.  822. 

{b)—Crim.  Pro.  Code  (1898),  s.  59— Arrest 
by  a  private  person  for  tluft — Handing  over  the 
person  to  a  village  Choiukidar — Penal  Cede, 
s.  225 — Rescuing  from  lawful  custody. — Arrest 
by  a  private  person  for  alleged  theft,  not  com- 
mitted in  his  view,  is  not  lawful.  The  person 
so  arrested  and  delivered  to  the  custody  of  the 
village  Choukidar  cannot  be  regarded  as  being 
in  lawful  detention  and,  therefore,  a  person 
rescuing  him  from  such  custody  is  not  guilty 
of  an  offence  under  s.  225,  Penal  Code.  KalaI 
v.  KalU  Chowkidar,  27  C.  366  =  4  C.W.N. 
252.  [B.,  29  A.  377  =  A.W.N.  1907,  94  =  5  Cr. 
L.J.  277,  41  C.  17  =  14  Cr.  L.J.  494  =  17  C.W. 
N.  978  =  20  Ind.  Cas.  750.] 

(6)-CrifM  Pro.  Code  (1898),  s.  BO— Warrant 
of  arrest  —  Notification  of  substance  —  Penal 
Code,  s.  225-B. — Where  a  Police  officer  arrests  a 
person  for  an  offence,  for  which  he  is  not  com- 
petent to  make  the  arrest  without  warrant,  and 
does  not  notify  the  substance  of  the  warrant  to 
the  person,  held,  that  an  arrest  so  made  is  not  a 
lawful  arrest,  and  a  resistance  to  such  an  arrest 
does  not,  therefore,  amount  to  an  offence  under 
s.  225-B,  Penal  Code.  SATISH  CHANDRA  Rai 
V.  JODU  Nandan  Singh,  26  C  748  =  3  CW.N. 
741.  [R.,  16  P.R.  1904,  Cr.;  £).,  15  Cr.L.J.  439 
=  24  Ind  Cas.  175  =  25  Ind.  Cas.  328  =  1914 
M.  W.N.  498] 

(7) — Discharge-  Re-arrest- — The  re-arrest  on 
the  same  charge  of  a  prisoner  who  has  been 
discharged  is  illegal.     The  officer  making  it  may 
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be  guilty  of  wron£;ful  confinement.  Ramdas 
SADHOO  V.  ANUND  CHANDER  ROY,  19  W.R. 
Cr.  27. 

(8) — Rescue  from  illegal  arresi.— Where  the 
arrest  is  illegal,  rescue  from  that  arrest  is  not 
an  offence  punishable  under  the  Penal  Code. 
LAJJE  RAM  V.  Empress,  12  P.R.  1898,  Cr. 

(9) — Law  regarding —  Handcuffs,  use  of — 
Bailable  offence— Resistance  to  unlawful  force, 
no  offence  under  s  224.  Penal  Code — Crivi.  Fro, 
Code  (1898),  ss.  46  and  50— Abuse  to  be  checked 
by  Magistrates- — All  that  i?  necessary  to  consti- 
tute an  arrest  is  that  the  arresting  officer  sh^.ll 
touch  the  body  of  the  person  to  be  arrested  ; 
even  the  touching  of  the  body  is  not  necessary 
when  the  person  to  be  arrested  submits  to  the 
arresting  officer's  custody  by  word  or  action. 
The  arresting  officer  should  intimate  to  the 
person  he  intends  to  arrest  that  he  is  about  to 
do  so,  and,  if  he  touches  him,  he  does  so  in 
pursuance  of  his  intention.  In  the  case  of 
persons  charged  with  minor  ofiences  and  even 
in  some  cases  of  persona  charged  wich  grave 
ofiences,  an  opportunity  should  be  given  to  the 
person  to  be  arrested,  of  "  submitting  to  the 
custody  by  word  or  action."  It  is  by  no  means 
necessary  that  a  Police  officer  should,  in  arrest- 
ing the  accused  immediately  proceed  to  put 
handcuSs  on  him,  or  to  tie  him  with  cord  or 
chain.  After  an  arrest  has  been  eSected  in 
either  of  the  above  ways,  the  accused  is  there- 
after in  the  arresting  officer's  custody,  even  if 
that  officer  .does  not  actually  hold  or  confine 
him,  and  if  the  accused  inteniionally  escapes  or 
attempts  to  escape  from  that  officer's  custody, 
or  from  any  other  officer's  custody  before  he  is 
duly  released,  he  commits  an  oSence  punish- 
able under  s.  224  of  the  I. P.O.  TAN  SEIN 
alias  Maung  Sain'G  v.  CROWN,  1  L.B.R.  173. 

(10) — Irregularity  in  the  arrest. — When  ac- 
cused persons  are  brought  before  a  criminal 
Court,  it  is  the  duty  of  the  Court  to  try  them 
for  the  ofiences  with  which  they  are  charged, 
and  any  irregularity  in  the  arrest  is  not  in 
itself  a  ground  for  acquitting  them.  QUEEN- 
EMPRESS  v.  NGA  SU,  U  B  R,  1897—1901, 
Yol.I,  211.  (U.B.R.  1892-1896.  Vol.  I,  p.  2, 
123,  153  and  317,  and  U.B  R.  1897—1901, 
Vol.  I,  182,  F.) 

(11) — Warrant  not  addressed  to  the  BaiUff — 
Resistance,  whether  punishable  under  s.  225-5, 
I.P.C. — Where  a  warrant  of  arrest  is  not  ad- 
dressed to  a  bailiff  as  required  by  Form  No.  154, 
Sch.  IV  of  the  Crim.  Pro.  Code,  a  person 
resisting  the  execution  of  such  warrant  can- 
not be  convicted  of  an  offence  under  s.  225-B 
of  the  Penal  Code.  Mahommad  BAKSH  v. 
EMPEROR,  16  P.R.  1901,  Cr.  (23  C.  896,  26  C. 
748,  28  C.  399,  R.)  [fl.,  16  P.R.  1913,  Cr.= 
155  P.L.R.  1913  =  14  Or.  L.J.  142  =  18  Ind. 
Gas.  894  =  20  P.W.R.1913,  19  P.W.R.  1913,  Cr. 
=  14  Cr.  L.J.  141  =  18  Ind.  Caa.  893  =  183  P-L. 
R.  1913.] 

(12) — Arrest  under  s.  100,  Criin.  Pro.  Code 
(1882)— Penai  Code,s,  99— Rightof  self-defence. 
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—  Held,  that  a  Police  officer  was  justified  in 
arresting  a  person  who  in  midnight  worked 
around  in  a  village  inhabited  by  professional 
dacoits.  Held,  further,  that,  even  if  the  arrest 
were  not  strictly  justifiable,  the  accused  had 
not,  under  the  circumatances  of  the  case,  the 
right  of  private  defence.  CROWN  v.  GATEEA 
Meena,  7  PR.  1869,  Cr. 

(13) — Right  of  arrest  and  private  defence  of 
property — Limit. — The  accused  was  watching 
his  field,  the  grain  of  which  had,  on  previous 
occasions,  been  stolen  ;  he  saw  a  thief  cutting 
corn  in  it,  and  give  chase.  The  thiaf  ran  his 
head  against  a  tree  and  ftll.  The  accused  hit 
him  recklessly  with  a  stick  while  on  the  ground, 
and  fractured  his  skull  into  pieces,  causing  his 
death.  The  thief  when  he  fled  did  not  carry 
any  corn  with  him.  Held,  that  the  right  of 
private  defence  of  property  and  the  right  of 
arrest  provided  by  s.  59,  read  with  s.  46,  Crim. 
Pro.  Code,  were  exceeded  by  the  accused,  who 
must  have  known  that  he  was  likely  to  cause 
death,  and  that  he  was  guilty  of  an  offence 
under  s.  304.  Penal  Code,  BagaLIas  BAGI  v. 
Emperor,  29  PR.  1902,  Cr.  =  2  P.LR.  1903. 
(29  C.  483,  12  W.R.  15,  Cr,,  D.) 

(14) — Gambling  in  public  places — Offender 
escaping  immediate  arrest — Arrest  by  police 
tvithout  warrant— Prosecu'ion — Process  of  Cri- 
minal Court— Public  Gambling  Act,  s.  13. — 
S.  13,  Public  Gambling  Act,  gives  no  authority 
to  the  police  to  apprehend,  witbout  warrant,  any 
person  committing  any  of  the  acts  made  punish- 
able by  that  section,  excep'-  at  the  time  and 
place  where  such  act  is  committed.  But  this 
section  does  not  protect  any  such  offender,  who 
may  escape  arrest  at  such  time  and  place,  from 
being  prosecuted  in  a  competent  Criminal  Court, 
nor  does  it  place  such  offender  beyond  the  reach 
of  the  ordinary  procsss  of  a  Criminal  Court, 
which,  in  such  a  case  as  the  present,  would  be 
a  summons  and  not  a  warrant,  QUEEN- 
Empress  v.  Nga  Pan  BU,  L  B.R.  1893-1900, 
256. 

(15)— Crim.  Pro  Code  (1882).  s.  5i— Com- 
plaint of  coqnizable  case  to  police — Power  to  re- 
frain from  arresting  person  charged. — A  police 
officer  to  whom  a  complaint  of  a  cognizable 
offence  is  mad?,  ought,  if  there  be  circumstances 
in  the  case  which  led  him  to  suspect  the  inform- 
ation, to  refrain  from  arresting  persons  of 
respectable  position,  and  leave  the  complainant 
to  go  to  a  Magistrate  and  convince  him  that  the 
information  justifies  theseriou=  step  of  the  issue 
of  warrant  of  arrest.  QUEEN-EmpRBSS  v. 
IRAPPA,  Rat.  Ua.  Cr.  C,  795  =  Cr,  Rg.  53  of 
1895. 

(16) — Findijig  person  with  stolen  property. — 
A  formal  complaint  need  not  be  made,  in  order 
to  authorize  a  police  offirier  to  arrest  any  person 
found  with  stolen  property.  QUEEN  V. 
Goureb  Singh,  8  W  R.  Cr.  28. 

(17) — Arrest  of  Government  brig. — In  a  case, 
where  a  Government  brig  employed  in  supply- 
ing pilots  to  vessels  at  the  sand  heads,  was 
arrested    under    a    proceeding  in  rem,  it  was 
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held  that  the  brig,  by  21  &  22  Vic,  Ch.  126, 
had  become  the  property  of  the  Crown,  and  as 
such  was  entitled  to  the  same  exemption  from 
arrest  as  all  other  Queen's  sbips,  and  that  the 
proceeding  in  rem  was  therefore  illegal.  BROWN 
V.  The  Pilot  Brig,  l  Hyde  233. 

(18)— Beg.  XXI  of  1S27 —Jurisdiction  to  try 
offence  under  the  Regulation — Limit  of  power 
to  fine — Potver  to  arrest  irithout  warrant — Grim. 
Pro.  Code  (1861),  s.  IDS. —A  District  Magistra- 
te's Court  ia  the  proper  tribunal  to  try  an  oSence 
under  Reg.  XXI  of  1827.  relating  to  the 
smuggling  of  opium.  He  has,  under  s.  21, 
Crim.  Pro.  Code,  1861,  power  to  inflico  any 
fine  which  he  may  be  competent  to  impose 
under  the  Eegulation.  His  pecuniary  jurisdic- 
tion is  not  in  such  caset>  limited  to  one  thousand 
rupees.  An  arrest  without  a  warrant  for  an 
ofience  under  Reg.  XXI  of  18vi7  is  generally 
illegal,  though,  under  the  provisions  of  s.  108, 
Crim.  Pro.  Code,  ic  is  competent  to  him,  under 
the  circumstances  therein  named,  to  arrest 
without  a  warrant.  REG.  v.  NARAYAN 
GANGARAM.  9  B.H.C   343. 

(19) — Arrest  of  judgment-debtor  going  to 
Court — Where  an  arrest  under  civil  process  of  a 
judgment-debtor,  going  to  a  Court  in  obedience 
to  a  citation  to  give  evidtoce,  was  made  within 
the  precincts  of  that  Court  and  with  some  show 
of  violence  and  contempt  of  Court,  liM  such 
circumstances  did  not  entitle  the  officers 
making  the  arrtst.  to  protection  under  s.  78, 
I.P.C  thakoordoss  Nundee  v.  Shunkur 
Roy,  3  W.R.Cr.  53. 

(20)— Civ.  Pro.  Code,  s  642  —  Exemption 
from  arrest — Arrest  under  the  Rent  Act,  XVIII 
of  1873. — The  privilege  conferred  by  s.  642,  Civ. 
Pro.  Code,  is  the  privilege  from  arrest  under 
such  process  only  as  may  have  been  issued  under 
the  Code  of  Civil  Procedure.  Therefore,  the  pro- 
tection from  arrest  afiorded  by  s.  642  does  not 
apply  to  an  arrest  under  a  Revenue  Court 
process  under  Chap  VII  of  Act  XVIII  of 
1873  Empress  OF  India  v.  HarakhNath 
Singh,  i  A.  27. 

(21) — Privilege  of  witness. — In  this  case  it 
was  held  that,  on  the  facts  shown  in  the  affida- 
vit, the  prisoner  was  privileged  as  a  witness  at 
the  time  of  his  arrest,  hi  the  matter  of  OMRI- 
TOLALL  DEY,  1  C.  78. 

(22) — Attachment  for  contimpt  of  Court. — 
The  right  of  privilege  from  arrest  while  proceed- 
ing to  the  Court  or  leaving  the  Court  on  the 
hearing  of  the  suit  does  not  apply  against  whom 
a  writ  of  attachment  for  contempt  has  been 
issued.    John  v.  Carter,  4  B.L.R.O.C.  90. 

(23) — Arrest  on  Sunday. — Arrest  under  civil 
process  of  a  mofussil  Court  on  Sunday  is  legal 
in  this  country.  HIGH  COURT  PROCEED- 
INGS, 30th  JUT:iYl869,  4  M.HC.  App.  62;  D. 
ABRAHAM  v.  QUEEN,  1  B.L.B.  AC.  Cr.  17  ; 
GRASEMANN  AND  Co.  V  GARDNER,  BROOKE 
AND  Co.,  3  W.R.  Rec.  Ref.  2  ;  Param 
Shook  doss  v.  rasheed-Ood-Dowlah 
bahadoor,  7m.h.c.  285. 
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(24) — Government  of  India  Notificalion, 
No.  11431,  dated  22nd  March,  1888— Effect- 
Jurisdiction  to  arrest  persons  along  the  line  of 
the  Railway  in  the  Hyderabad  State  for  offence 
committed  in  British  India. — The  jurisdiction 
which  H.H.  the  Nizam  of  Hyderabad  conferred 
upon  British  India  is  the  Civil  and  Criminal 
jurisdiction  along  the  line  of  the  Railway  as  is 
the  case  on  other  lines  running  through  Inde- 
pendent States.  Held,  therefore,  that  the  arrest 
of  a  person  charged  with  the  abetment  of  an 
offence  under  as.  116  and  161,  committed  in  the 
British  territory,  at  a  place  within  H.H.  the 
Nizam's  territories,  but  also  within  the  Rail- 
way limits  dtfined  in  the  Notification,  was  not 
legal,  merely  because  the  accused  at  the  time 
of  arrest  happened  to  be  physically  preseot  on 
a  portion  of  that  line  of  Railway  over  which 
jurisdiction  was  given  for  the  purpose  oi  Crimi- 
nal and  Civil  jurisdiction.  MUHAMMAD 
Yusufuddin  v.  Empress.  6  P.R.  1897.  Cr., 
P.  C,  on  appeal  from  1  P.R.  1896,  Cr.  [B.,  12 
Cr  L  J.  113  =  9  Ind.  Cas  677  =  1  P.R.  1911.  Cr. 
=  4  P.W.R.  1911  =  84  P. L.R.  1911.1 

(25)— Warrant  of  arrest  to  be  executedin 
Hyderabad — Valid  luarrant — Government  of 
India  ISotification.  22nd  March,  No.  11431 — 
Crim.  Pro.  Code  (1882),  ss.  77,  82,  83,  191 
(c),  205  and  537.— Where  a  warrant  is  issued 
under  s.  191  (c)  and  not  under  s.  200,  Crim. 
Pro  Code,  the  Magistrate  may  issue  the  warrant, 
without  examining  the  complainant.  Under 
that  section  the  District  Magistrate  can  act  on 
information  received  from  any  person  other 
than  a  Police  officer  or  on  his  own  knowledge 
or  suspicion  that  the  cfience  for  which  he  issues 
the  warrant  has  been  committed.  Held,  that 
the  omission  in  a  warrant  to  sufficiently  specify 
the  person  against  whom  it  was  directed  was 
remedied  by  a  Police  officer  being  sent  out  to 
point  out  and  identify  the  accused  and  s.  357, 
Crim.  Pro.  Code,  cured  any  such  defect.  Where 
the  warrant  of  arrest  of  an  accused  person,  a 
subject  of  His  Highness  the  Nisam  of  Hydera- 
bad for  the  abetment  of  an  oSence  punishable 
under  ss.  116  and  161,  I.P.C,  committed  in 
British  territory  was  issued  to  the  resident  at 
Hyderabad,  held,  that  the  warran';  should  have 
been  addressed,  according  to  the  Government 
cf  India  Notification,  No.  11431,  dated  22nd 
March  1888,  to  the  Railway  Magistrate  or  the 
Superintendent  of  the  Railway  Police,  but  as  it 
was  delivered  and  executed  by  the  proper  Magis- 
trate, the  irregularity  was  cured  by  s.  537, 
Crim.  Pro.  Code.  Held,  further,  as  in  the  place 
where  the  accused  was  arrested  full  jurisdiction 
had  been  ceded  over  British  subjects  as  well  as 
H.  H.  the  Nizam's  subjects,  the  fact  that  the 
accused  was  a  subject  of  H.  H.  the  Nizam  did 
not  affect  the  arrest.  MUHAMMAD  YUSUFUD- 
DIN  V.  Empress,  1  P.R.  1896,  Cr.,  on  appeal, 
6  P.R.  1897,  Cr. 

Power  of— See  ACT  XIII  OF  1857,  s.  24,  24 
0.  691. 

Warrant  of  arrest  to  be  in  possession  at  time 
of  arrest— See  ACT  XIV  OP  1832,  s.  651,  5  A. 
318. 
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Arrest — continued. 

See  BEN.  ACT  III  OF  1S64,  s.  27,  16  W.R. 
Cr.  1. 

See  BEN.  ACT  IV  OF  1866,  S3.  46,  72,  4  C. 
L.J.  92  =  4  Cr.  L  J.  71. 

See  Ben.  Act  VI  of  1870.  s.  39,  cl.  (2),  12 
C  W.N.  367  =  7  Cr.L.J.  188  =  35  G.  361. 

See  Ben.  act  VII  OF  1878,  ss.  39,  40,  4  C 
W  N.  245. 

See  BoM.  ACT  VIII  OF  1867,  s.  12  (1).  Rat. 
Un.  Cr.  C.  26  =  Cr.  Rg.  12-10-1869. 

See  Bom.  Act  IV  of  1887.  s.  6,  4  Bom.  L. 
R.  946. 

Of  person  pending  appeal — See  APPEAL — 
APPEAL  FROM  ACQUITTAL,  2  A.  386. 

See  APPEAL— APPEAL  FBOM  ACQUITTAL, 
2  A.  340,  P.B.,  1  G.  281. 

See  Bail,  14  A.  45  =  A.W.N.  1891,  179,  6 
M.  69  =  2  Weir  413. 

See  Cognizable  offence,  l.b  r.  1893— 
1900,  390. 

Of  witness  during  the  course  of  trial  for 
giving  false  evidence — Legality— See  CON- 
FESSION—CONFESSION  BY  CO-ACCUSED,  12 
Or.  L.J.  465  =  11  Ind.  Cas.  1001. 

Validity   of,  by  reason    of  illegal  arrest  — See 

Conviction,  i7  p.r  19G6,  Cr.  =5  Cr.  L.J,  89 

=  60  P.L.R.  1907. 

See  Grim.  Pro-  Code,  1898,  s.  55,  A.W.N. 
1883,  223,  3  L  BR.  94  =  3  Cr.  L.J.  20. 

Without  a  warrant  —  Proceedings  under 
s.  110,  Grim.  Pro.  Code,  1898— See  GRIM.  PRO. 
CODE.  1893,  ss.  55,  110,  Ch.  VIII,  11  A.L.J. 
596  =  35  A.  407. 

See  Grim.  Pro.  Code,  1893,  s.  56,  ii  W  R. 
Cr.  20. 

Se3  Grim.  Pro.  Code,  1898,  s.  56  (i),  10  G. 
W.N.  287  =  3  Cr.  L.J.  201. 

See  GRIM.  Pro.  Code,  1898,  ss.  87,  88,  90, 
3LB.R.  116. 

See  Grim.  Pro.  Code,  1882,  ss.  177  and 
252,  6  P.R.  1899. 

Effect  of  illegal  arrest  on  trial  of  accused — 
Extradition— See  GRIM.  PRO.  GoDE,  1898, 
s.  183,  13  Bom.  L.R  296  =  35  B.  225  =  12  Cr. 
L.J. 356  =  10  Ind.  Cas.  956. 

See  Grim.  Pro.  Code,  1898,  s.  437,  U.B.R. 

1892—1896,  Vol.  I,  48. 

Under  illegal  warrant,  if  vitiates  trial 
otherwise  regular  —See  HABEAS  CORPUS,  15 
C.W.N.  1053  =  14  G.L.J.  375  =  12  Gr.  L.J.  505. 

Illegal — When  acting  bona  fide — Liability 
of    public  officer- See    JUDICIAL    OFFICERS, 

Liability  of,  3  Agra  409. 
See  Jurisdiction  of  Criminal  Courts 

—general,  25  C.  20  =  24  I. A.  137  =2  G.W.N. 
P.O. 
See  Native  State,  7  B.H.c. O.C.J.  172. 

Absconding  in  order  to  avoid  being  served 
with  a  summons,    notice   or  order— Running 


Arrest — concluded. 

away  to  avoid  an  arrest  under  a  warrant — See 
Penal  Code,  s.  172,  2  C.L.J.  625  =  3  Cr.  L.J. 
117. 

Stabbing  in  evasion  of  legal,  whether  exercise 
of  right  of  self-defence  —  Grim.  Pro.  Code, 
1882.  83.  59  and  46— See  PRIVATE  DEFENCE, 
RIGHT  OF,  L.B.R.  1893—1900.  136. 

Without  a  warrant  —  Right  of  private 
defence— See  PRIVATE  DEFENCE,  RIGHT  OF, 
7  P.R.  1869,  Gr. 

See  Security  to  keep  the  peace— On 
Credible  INFORMATION,  6  A,  132. 

Of  a  witness,  during  course  of  trial,  im- 
i   proper — ESect    of  such   arrest — Sfe  WITNESS, 

'  Miscellaneous  Cases,  L.B.R.  1893—1900, 
I   355. 

Arrest  of  Judgment. 

I       See  act  XVIII  OF  1862,  s.  41,  1   B.L.R.O. 
I   Cr.  1  =  15  W.R.  Cr.  71,  note. 

I  Articles  of  war,  Native. 
I       See  ACT  XXIX  OF  1361. 
I   Artificer. 

I       See  ACT  XIII  OF   1859,  Rit.  Un.  Cr.  204  = 

■    Gr.  Rg.  24-7-18S4. 

'        Cooly  Sirdar  or  recruiter,  whether  an,  work- 
man or  labourer— See   ACT  XIII  OF  1859,  s.  2, 

1   6  C.L.J.  180  =  6  Cr.  L  J.  191. 

See  ACT  Xin  OF  1859,  3.  2,  10  B.  96,  2  B.L. 
R.A.  Cr.  32  =  12  W.R.  Cr.  71,  note,  S  C.L.R. 
254. 

Artisan. 

(1) — Person  driving  engine. — A  person  driving 

an   engine  on    board  a   steamer  is   an  artisan 

I   within  the   meaning  of  the  Indian  Emigration 

'    Act.      EMPEROR   V.    HA.JI    SH^IK    MAHOMED 

Shustari.   9   Bom.  L.R.   1039  =  32  B.  10  =  7 
I   Cr.  L.J.  238. 

I       W-i-herman,    whether— See   MAD.    ACT  III 
OF  1871,  s.  62,  1  M.  174  =  1  Weir  726. 

Assam. 

Powers  of  Laskars— See  GarO  HILLS,  9 
Ind.  Cas.  114  =  12  Cr.  L.J.  10  =  13  G.L.J.    444. 

Assam  Forest. 

See  REG.  VII  OF  1891. 

Assam  Frontier  Tracts. 

See  Reg.  II  of  1880. 
Assam  Laboar  and  Emigration  Act. 

See  BEN.  ACT  VI  OF  1901. 
Assault. 

See  Penal  Code,  ss.  349-358. 

(1) — Assault— Term  defined,— knj  gestures 
calculated  to  excite  in  the  party  threatened  a 
reasonable  apprehension  that  the  party  threat- 
ening intends  immediately  to  offer  violence,  or 
is  about  to  use  criminal  force  to  the  person 
threatened,  constitute,  if  coupled  with  a  present 
ability  to  carry  such  intention  into  execution, 
an  assault  in  law.     Mere  words  do  not  amoun 


909 


THE  ALL  INDIA  DIGEST. 


910 


Assault — eontimied, 

to  asdault.  But  the  words  which  the  party 
threatening  uses  at  the  time  may  either  give  to 
his  gestures  such  a  meaning  as  may  make  them 
amount  to  an  assault,  or  on  the  other  hand, 
roiy  prevent  them  from  doing  so.  A.  G.  Cama 
V.  H,  P.  MORGAN.  1  B.H.C.  203. 

(2) — Penal  Code,  s.  351 — Assault,  tuhat  con- 
stitutes.— To  substantiate  a  charge  of  assault 
upon  a  particular  person,  it  is  necessary  that  a 
gesture  or  preparation  should  be  made  by  a 
person  which  would  cause  another  person  to 
apprehend  that  the  person  was  about  to  use 
criminal  force  to  him  then  and  there.  It  would 
not  be  enough  to  prove  that  the  words  used  and 
the  preparations  made  were  calculated  to  cause 
that  person  to  apprehend  that  criminal  force 
would  be  used  to  him,  if  he  persisted  in  a 
certain  course  of  conduct  BIRBAL  KHALIFA 
V.  Emperor,  30  C.  97  =  6  C.W.N.  342. 

(3) — Penal  Code,  ss.  351  and  336 — Throwing 
■missiles  at  human  beings— Assault. — For  throw- 
ing a  bottle  into  a  house,  the  accused  was  con- 
victed oi  a  rash  and  negligent  act  under  s.  336. 
Held,  that  such  an  act,  done  with  the  intention 
of  hurting  or  frightening  the  inmates,  consti- 
tutes the  offence  of  assault,  under  s.  351,  and 
not  an  offence  under  s.  336.  EMPEROR  v. 
PO  TAW,  4  Cr.  L.J.  201  =  3  L.B.R.  194. 

(4) — Joint  assault —  Cause  of  action. — An 
assault  made  by  parties  proceeding  together  and 
acting  in  conjunction  as  to  time,  place,  and 
assault  is  one  single  act,  and  not  a  divisible 
and  distinct  act.  In  such  a  case  it  cannot  be 
said  that  the  cause  of  action  is  not  one  common 
to  all  the  parties.  RAMESSUR  BhuttA- 
CHARJEE  V.  SHIB  NARAIN  CHUCKERBUTTY, 
14  W.R.  419 

(b)— Penal  Code.  ss.  114,  34,  326  and  352— 
Abetment  of  assault— Grievous  hurt  with  dan- 
gerous weapon — Knowledge  of  abettor — Offence 
committtd  171  presence  of  abettor. — A  person 
urged  another  to  attack  the  complainant ;  and 
such  other  person  cut  the  complainant  in  the 
fore-arm  with  a  clasp  knife,  while  the  former 
threw  sticks  at  him.  It  appeared  from  the 
evidence  that  there  was  no  proof  that  the  latter 
had  the  knife  in  his  hand  at  the  time  of  the 
former's  urging  him  on  ;  nor  was  there  evidence 
that  the  former  knew  lu  any  other  way  that 
the  latter  would  ba  likely  to  use  the  clasp  knife. 
Held  that  the  former  could  not  be  convicted  of 
abetting  the  offence  of  causing  grievous  hurt 
with  a  dangerous  weapon  under  s.  3.^6,  Penal 
Code,  but  that  he  could  only  be  convicted  of 
abetting  an  assault.  S.  114  of  the  Penal  Code 
only  applies  where,  the  abetment  having  been 
made  beforehand,  the  abettor  is  also  present 
when  the  offence  abetted  is  subsequently  com- 
mitted. Tha  Mya  V,  King-Emperor,  4  L.B. 
R.  271. 

(6) — Assault  on  a  woman — Act  causing  slight 
harm,  no  offence. — The  complainant,  a  young 
woman,  went  after  sunrise  with  an  earthen  jar 
through  a  public  thoroughfare  to  fetch  water 
from  a  well,  when  the  accused  standing  at  his 
door  caught  hold  of  hei  hand,  which  prevented 


Assaalt — continued, 

her  from  proceeding  in  the  direction  in  which 
she  was  going.  The  Magistrate  convicted  the 
accused  of  an  offence  under  s.  352,  Penal  Code. 
The  Sessions  Judge  who  was  of  opinion  that 
the  complainant  was  a  woman  of  loose  morals 
and  did  not  offer  any  resistance  to  the  accused 
and,  therefore,  no  offence  had  been  committed, 
referred  the  case  to  the  High  Court.  Held  that, 
though  there  was  evidence  to  sustain  a  convic- 
tion for  an  offence  under  s.  352,  Penal  Code, 
the  harm  complained  of  was  so  slight  that  it 
would  be  absurd  to  treat  it  very  seriously. 
Empress  v.  Bhairon  Misr.  A.  W.N.  1887,  73. 

(7) — Assault  on  a  public  servant— Collector  ate 
peadah — Penal  Code,  s.  353. — Persons  assault- 
inga  Collectorate  peadah,  who  had  been  deputed 
to  keep  the  peace  during  a  distraint  are  guilty 
under  s.  353  of  assaulting  a  public  servaat 
while  in  the  execution  of  his  duty.  QUEEN  v. 
Methi  Mullah,  13  W.R.  Cr.  49. 

(8) — Assault  on  vaccinator — Assaulting  vacci- 
nator taking  lymph  from  arm  of  person  objecting 
to  it. — An  attempt  by  a  vaccinator  to  take  the 
lymph  from  the  arm  of  a  person  who  objects 
to  it,  notwithstanding  the  objection,  is  unlaw- 
ful, and  resistance  to  such  an  attempt  will  not 
be  an  offence  under  s.  353,  Penal  Code.     Man- 

gobind  Muchi  v.  Empress,  3  C.W.N.  627. 

{9)— Penal  Code,  s.  353 — Assault  on  a  process- 
server  luhile  executing  a  warrant — Necessity  of 
producing  the  warrant  in  evidence — Evidence 
Act,  s.  91— Duty  of  Magistrates  towards  getting 
at  the  facts  of  a  case. — The  accused  were  con- 
victed of  assaulting  a  process-server  in  order  to 
deter  him  from  discharging  his  duty  of  arrest- 
ing a  person  under  a  warrant  issued  by  a  Civil 
Court.  The  warrant  was  cot  produced,  nor 
was  there  any  legal  evidence  of  the  contents  of 
the  warrant.  On  behalf  of  the  accused,  this 
defect  was  pointed  out  and  it  was  contended 
that,  without  production  of  the  warrant,  there 
could  be  no  conviction,  but  the  Magistrate 
convicted  them  ruling  that  the  production  of 
the  warrant  was  not  necessary  at  all,  Held, 
on  appeal,  the  evidence  on  the  record  did  not 
support  the  conviction.  The  fact,  that  the 
process-server  was  attempting  to  discharge  his 
duty  as  a  public  servant,  is  an  essential  part 
of  the  offence  and  of  that  fact  there  was  no 
legal  evidence  of  any  kind  on  the  record.  As 
required  by  ss.  250  and  251  of  the  Civil  Proce- 
dure, the  warrant  must  have  been  in  writing, 
and,  therefore,  under  s.  91  of  the  Evidence  Act, 
the  fact,  that  the  warrant  gave  authority  to  the 
process-server  for  making  the  arrest,  could  not 
be  proved  except  by  the  production  of  the 
warrant  or  by  secondary  evidence  of  its  con- 
tents and  no  circumstances  appeared  on  the 
record  which  could  render  secondary  evidence 
admissible.  SHWE  KO  v.  KING-EMPEROR,  3 
L  B.R.  128. 

(10) — Criminal  complaint  for  assault  no  bar 
to  a  civil  suit. — The  fact  that  a  person,  who  was 
assaulted,  brought  a  criminal  complaint  does 
not  prevent  him  from  subsequently   bringing  a 
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Assault — concluded . 

suit  for  damages  i,x  respect  of  such  assault. 
JODHi  Ram  v.  Abdul  Mian,  A  W.N.  1893,  62. 
CHANDan  V   SUMERA,  A.W  N  1887,  104, 

See  Abetment,  12  W.R.  Or.  51. 

Contract  oompnunding— See  ACT  IX  OF 
1872,  s.  23,  5  W.R.S.C.C.  Ref.  16. 

See  ATTEMPT,  45  P.R.  1882.  Or. 

See  Compounding  offence,  6  N.W.P.  302. 

Right  of  police  constable  to  enter  houses  of 
suspected  persons — Assault  on  the  constable — 
See  Criminal  trespass,  27  M.  52  =  1  Weir 
529  and  346  =  13  ML  J.  285. 

See  Crim.  Pro.  Code,  1898,  ss.  244,  250, 
Eai   Un.  Cr.  C.  403  =  Cr.  Rg.  64  of  1888. 

See  Joinder  of  charges— Misjoinder 

OP  charges,  26  M.  454  =  2  Weir  296. 

Assault  on  a  girl  of  six  with  intent  to 
outrage  her  modesty — See  PENAL  CODE, 
ss.  10,  352,  354,  14  BomL  R.  961  =  1  Bom.  Cr. 
C.  205  =  13  Cr.  L.J.  858  =  17  Ind.  Cas.  794. 

See  Penal  Code,  as.  21,  353,  9  Ind.  Cas. 
669. 

Fatal— See  Penal  CODE,  ss.  34,  99,  100, 
148,  30i,  16  C.L.J.  440. 

On  pubic  servant  — See  PENAL  CODE.  ss.  99, 
353,  38  P.W.R.  1913,  Cr,  =  14  Cr.  L.J.  512  = 
20  Ind.  Cas.  992  =  325  P.L.R.  1913. 

Upon  a  public  servant  conveying  person 
arrested  with  sufficient  authority — Penal  Code 
S3.    80.    99,     101  — See    PRIVATE     DEFENCE, 

Right  of,  5  P.R  i90i,  Cr, 

See  MAD.  REG.  XI  OF  1816,  s.  10,  1  Weir 
923. 

See  SANCTION  TO  Prosecute  --  Condi- 
tions REQUISITE  for  GRANT  OF  SANCTION, 
ETC.,  17  M.L.J.  559  =  31  M,  43  =  7  Cr.  L.J.  6  = 
3  M.LT.  US- 
See  SECURITY  TO  KEEP  THE  PEACE— DE- 
FAULT IN  GIVING  SECURITY,  7  0  C.  338. 

See  Security  to  keep  the  peace- 
Forfeiture  OF  security,  6  B.L.R.  66  =  15 
W.R.  Cr.  14. 

See  Security  to  keep  the  peace- 
Summons  TO  SHOW  Cause,  form  and 
Nature  of,  etc.,  3  N.W.P.  96, 

See  Sentence— Imprisonment— Impri- 
sonment  in  default  of    payment  of 

fine,  etc.,  16  W.R.  Cr.  42. 
Assessment. 

Illegal  asFessment — Jurisdiction  of  Criminal 
Courts— See  ACT  XXIX  OF  1867,  s.  3,  29  P.R. 
1868,  Cr. 

Assessors. 

See  Grim.  Pro.  Code,  1898,  ss.  284,  285, 
309. 

See  Charge  to  jury. 
See  Judge  and  jury. 
See  JURY. 
See  Verdict  of  jury. 


Assessors — continued. 

(1) — To  be  elected  "from  persons  summoned^' 
— Nu'inber  of — Person  not  summoned  (o  act  as 
assessor  acting  as  such — Cnm.  Pro.  Code  (1882), 
s.  248. — Out  of  six  assessors  summoned  to 
appear  at  a  criminal  sessions,  three  absented 
themselves,  two  were  discarded  by  the  Sessions 
Judge  as  not  appearing  to  be  intelligent  and 
only  one  was  appointed  to  act  as  assessor.  Two 
new  persons  were  sent  for  to  fill  up  the  places 
of  the  discarded  persons.  They  were  neither 
summoned  to  act  as  assessors  nor  competent  to 
act  as  such.  Beld  that,  under  the  above 
circumstances,  there  having  been  only  one 
properly  appointed  assessor,  all  the  proceedings 
conducted  with  his  aid  were  void  and  a  new  trial 
should  be  ordered.  QUEEN-EMPRESS  v.  BADRI, 
A.W.N.  189^,  207. 

(2) — Person  not  summoned  to  act  as  assessor 
acting  as  such — Trial  with  the  aid  of  -person  not 
summoned  to  act  as  assessor,  legality  of — Consul- 
tution  of  Court,  defect  in,  where  mere  irregula- 
rity— Accused,  want  of  objection  by — Cnm. Pro, 
Code  (1898),  ss.  326  and  537.— In 'this  case  the 
Sessions  Judge  under  s   326,  Crim.  Pro.  Code, 
had  requested  the  District  Magistrate   to  sum- 
mon five  persons  to  attend  as  assessors.     When 
the  case  was  taken  up  only  one  of  those  persons 
was    present.     Thereupon    the    Sessions  Judge 
directed  that  a  search  should    be  made  as  to 
whether    there    was    any    one    present    m    the 
precincts  of  the  Court  who  was  acquainted  with 
English  and  who  could  be  required  to  act  as  an 
assessor.     The  result  of  the  search  was  that  the 
Nazit   of    the    Court   was    produced   and   was 
directed  by  the  Judge  to  act  as  an  assessor.    The 
Judge  noted  that  no  objection  was  raised  to  the 
course  taken  by  him.     Held,  that,  as  the  Nazis 
was  not  a  person  summoned  to  act  as  an  asses- 
sor, and  there  was  nothing  to  show  that  he  was 
on   the  list  of  assessors  and  could  have  been 
summoned,  the  trial  was  illegal.     Held  further, 
that,  in  the  circumstances,  the  Court  was  not 
properly  constituted,  and  a  defect  of  this  kind 
was  not  a  mere    irregularity    which  could   be 
cured  by  s.  537,  Crim.  Pro.  Code.     Held  also, 
that  the  fact  that  the  appellant  did  not  object 
to  the  Nazir's   sitting  as  an  assessor  was  im- 
material.   Khub  Singh  v.  king-Emperor, 
13  O.C.  337  =  8  Ind.  Cas.  874  =  11  Cr.  L  J.  72*. 
(15  B.  514,  25  B.  695,  B.) 

(B)— Liability  to  serve  as— Penalty  for  non- 
attendance— Crim.  Pro.  Code  (1882),  ss.  320 
and  332. — Placing  gentlemen  of  high  position 
such  as  hereditary  Rajas  on  the  list  of  assessors 
and  fining  them  for  non-attendance  when  sum- 
moned to  serve  as  such  are  contrary  to  the 
usages  of  the  country  and  consequently  highly 
undesirable.  In  the  matter  of  the  petition  of 
Raj.\  Bhup  Indar  Bahadur  Singh,  A.W.N. 
1897,  167. 

(4:)— Crim.  Pro.  Code  (18^2),  ss.  268,  272,  284 
285 — Trial  with  aid  of  one  assessor  only.—  Aitet 
the  accused  claimed  to  be  tried,  pleading  not 
guilty,  the  Sessions  Judge  chose  two  assessors ; 
but,  as  one  of  them  was  suffering  from  fever,  the 
Judge  at  once  dispensed  with  his  attendance  and 


913 


THE  ALL  INDIA  DIGEST. 


914 


AssessoFB — continued.  . 

proceeded  with  the  trial  with  the  aid  of  one  [ 
only,  held,  that  the  procedure  was  clearly  j 
opposed  to  ss.  284  and  285  of  the  code.  In  a  j 
Court  of  Sessions,  the  trial  "  with  the  aid  of  I 
assessors  "  does  not  commence  with  the  reading  I 
of  the  charge,  as  the  assessors  are  chosen  under  i 
s.  272,  only  if  the  accused  has  refused  to,  or 
does  not  plead  guilty  to  the  charge,  or  claims 
to  be  tried.  QUEEN-EMPBESS  v.  BASTIANO  ^ 
bin  ALEXANDER  SiLVA,  15  B.  514.  [F.,  '25  ; 
B.  694  =  3  Bom.  L.R.  274  ;  R.,  11  Cr,  L.J.  724  ' 
=  S  Ind.  Gas.  874  =  13  0.  C.  337.]  ! 

(5)  — Crim.  Pro.  Code  (1898),   ss.  284,  285.  537   | 
— Trial  with  the  aid  of  assessors — Trial  luilh  the  ] 
aid  of  one  assessor  only. — Where  a  trial  before  j 
the  Court  of  Sessions  begins  and  ends  with  one 
assessor    only,  it    is  not    a  legal  trial  and  the 
whole   proceedings    are    vitiated    by    the    error. 
KinG-EmpeboR    v.    JayRAM,    25    B.    694  =  3 
Bom.  L.R,    274.      [7?.,  11  Cr.  L.J.  724  =  8  Ind. 
Cas.  874  =  13  O.C.  337.] 

(6) — Case  triable  with  assessors  tried  by  jury 
— Appeal  on  facts. — The  trial  by  jury  o:  h.  case 
properly  triable  with  assessors  is  not  invalid  on 
that  ground  ;  but,  in  such  a  ca.se,  the  prisoner 
does  not  lose  his  right  of  an  appeal  on  the  facts, 
which  he  would  have  had,  if  the  case  had  been 
tried  with  assessors.  EMPRESS  v.  MOHIM 
CHUNDER  RAI,  3  0.  765.  [Cons.,  6  M.L.J. 
14  ;  R.,  4  G.L.R.  405,  3  Bom.  L.K.  278,  F.B., 
26  M.  243.] 

{7)—Crim.  Pro.  Code  (188-2),  s.  '285— Assessors 
—  Trial  ivith  the  aid  of  two  assissors,  one  of  them 
being  deaf— Validity — Before  a  Sessions  trial 
began,  it  was  found  that  one  of  the  three 
assessors  who  attended  was  deaf,  and  the  trial 
proceeded  with  the  aid  of  two  assessors.  It 
was  found,  after  the  public  prosecutor  had 
closed  his  case,  that  another  assesror  was  so 
deaf  as  to  be  inaap.^ble  of  undecstaoding  the  pro- 
ceedings. Held,  that  the  proceedings  were  null 
and  void,  as  the  trial  was  held  with  the  aid  of 
only  one  assessor  who  was  capable  of  acting  as 
such,  and  that  s.  285  did  not  apply,  as  the 
section  applied  only  to  a  case  of  a  trial  which 
had  commenced  with  the  aid  of  two  or  more 
assessors,  who  at  the  commencement  of  the 
trial  were  capable  of  acting  as  assessors. 
Queen-Empress  v.  Babu  Lal,  21  A.  106=- 
A.W.N.  1898,  185.  [F.,  25  B.  694  =  3  Bom  L, 
R.  274;  R.,  24  M.  523.] 

'S)~Crim.  Pro.  Code  (1882),  ss.  268,  285  — 
Trial  with  the  aid  of  assessors — Absence  of 
assessor,  effect  of- — The  first  part  of  s.  285  expli- 
citly provides  that  the  assessors  shall  attend 
throughout  the  proceedings,  that  is  to  say,  that 
there  shall  be  no  breakin  theirattendance,  which 
shall  be  exactly  commensurate  with  the  entire 
continuance  of  the  trial  down  to  the  time  when 
the  finding  is  made.  At  the  early  stage  of  a  Ses- 
sions trial,  one  out  of  three  assessors  died,  and 
later  on,  another  became  too  ill  to  take  any 
further  part  in  the  trial.  The  third  assessor 
was  obliged  to  be  absent  on  account  of  illness 
during  the  address  of  the  accused's  pleader  ; 
held,  that  the  trial  should  be  set  aside,  because 
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it  was  before  a  Court  without  jurisdiction,  a 
portion  of  the  trial  having  been  conducted 
without  the  aid  of  any  assessor.  QUEEN- 
EMPRESs  V.  Muhammad  MAhmud  Khan, 
13  A.  337  =  A.W.N.  1891,  93.  [R.,  24  M.  523  = 
2  Weir  345.] 

(9)— Crim.  Pro.  Code  (1898),  ss.  268  and  285 
—  Trial  with  the  aid  of  assessors — Absence  of  an 
assessor— Trial  without  aid  of  assessor. — When 
a  trial  is  resumed  by  a  Sessions  Judge  in  the 
absence  of  one  of  the  assessors,  but  still  with 
the  aid  of  the  other  assessor  or  assessors  pre- 
sent, the  absent  assessor  ceases  to  occupy  the 
position  of  an  assessor  aiding  at  the  trial.  It  is 
clear  that  what  the  law  requires  is  that  a  Ses- 
sions trial  should  be  held,  under  exceptional 
circumstances,  by  the  Sessions  Judge  with  the 
aid  of  at  least  one  assessor  sitting  throughout 
during  all  the  proceedings.  KINGEMPEROR 
V.  MESSERUDDIN  SHIKDAB,  6  C.W.N.  715. 

j  ilO)— Crim.  Pro.  Code  (1882),  ss.  268,  428, 
537 — Recording  evidence  in  the  absence  of  as- 
j  sessors  — Where  in  a  trial  for  murder,  the  Sea- 
I  sions  Judge,  relying  on  a  statement  made 
I  by  the  deceased,  convicted  the  accused,  but 
there  was  evidence  to  show  that  the  siatement 
was  not  recorded  by  the  Judge  until  after  the 
assessors  had  been  discharged,  held,  that  the 
error  vitiated  the  trial,  and  it  was  not  covered 
by  the  provisions  of  s.  537.  In  only  one  in- 
stance is  a  Court  of  Sessions  authorized  to  record 
evidence  in  the  absence  of  the  jury  or  the  as- 
sessors, aod  that  is,  when  additional  evidence  is 
called  for  by  the  appellate  Court.  QUBEN- 
Empress  v.  Ram  Lall  is  A.  136  =  A.W.N. 
1893,  50.     [R.,  24  M.  523  =  2  Weir  346.] 

(11)  ~  Procedure — Assessors— Plea  of  guilty, 
—Where  a  prisoner  pleads  guilty,  a  conviction 
upon  ihat  piea  is  valid,  although  there  are  no 
assessors.  QUEBN  v.  SREE  KanT  CHARAL, 
10  W.R.  Cr.43  =  2  B.L  R.  F.B.  23. 

(U) -Plea  of  Quilty—Plea  that  accused  was 
not  of  sound  minJ.— Where,  after  pleading 
guilty,  the  accused  makes  an  addition  to  the 
plea  of  guilty,  to  the  eSect  that  he  was  really 
not  guilty  of  the  offence  charged,  as  he  was  out 
of  mmd  when  he  committed  it,  and  it  becomes 
necessary  to  have  a  fcrmal  trial,  and  to  take 
evidence  before  a  conclusion  on  the  issue  raised 
can  be  arrived  at,  then,  the  trial  cannot 
proceed  without  the  aid  of  assessors.  QUEEN 
V.  Cheit  ram,  5  N.W.P.  110.  [F.,  Rat.  Un. 
Cr.  C.  698.] 

(13)— Crim.  Pro. Code  (1898),  s.  309-Sessions 
trial — Assessors,  opinion  of— Grounds. — Asses- 
sors should  be  invited  and  encouraged  by  the 
Judge  to  state  briefly  the  grounds  of  their 
opinion  as  well  as  the  result.  QueeN-EMPRESS 
v.  Mahadu  TukarAM,  2  Bom.  L.R.  322. 

(14) — Assessors  — Opinion  to  be  given  on  the 
whole  evidence. — Unless  the  opinion  of  the 
assessors  is  taken  on  the  whole  of  the  evidence 
in  the  case,  there  can  be  no  legal  conviction. 
Queen  v.  Bhugwan  Lall,  15  W.R.  Cr.  3. 
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(15)— Crim.  Pro.  Code  (1S98),  s.  309— 
Sessions  trial — Opirdon  of  assessors,  recording 
of. — The  Sessions  Judge  should  record  fully  the 
opinion  of  the  assessors.  The  reasons  for  the 
opinion  should  be  briefly  stated  and  not  merely 
the  result  of  the  opinion.  Where  one  of  the 
assessors  merely  found  the  accused  not  guilty 
of  the  cffence  charged  and  the  other  concurred 
with  him,  held,  that  such  opinion  could  not  be 
of  any  assistance  to  the  Sessions  Judge  at  the 
trial  or  to  the  High  Court  on  appeal.  QUEEN- 
EiiPRESs  V.  Fakir  A  bin  Linqappa,  2  Bom. 
L.R.  323. 

(16) — Opinion  of  each  assessor  and  grounds 
therefor,  to  be  recorded- — The  grounds  given  by 
each  assessor  for  his  opinion  should  be  distinctly 
recorded  by  the  Judge.  QUEEN  v.  MST.  MiNA 
NUGGERBHATAIN,  3  W.R.  Cr.  6. 

(17) — Grounds  of  opinion — One  assessor  con- 
curring with  the  other.  —  In  a  case  where  one  of 
the  two  assessors  said  that  he  thought  it  proved 
that  a  war  was  waged  against  the  Queen,  that 
there  was  a  conspiracy  to  carry  on  that  war, 
and  that  the  prisoner  was  guilty  of  all  the  acts 
charged,  and  the  other  assessor  concurs  with 
him,  held  that  it  could  not  be  said  that  the 
assessors  have  no  reason  for  their  opinion. 
Queen  v.  amiruddin,  7  B.L  R.  63  =  J5  W.R. 
Cr.  23. 

(18) — Assessors  differing  from  Judge—  Grounds 
of  opinion. —  Assessors  are  appointed  to  aid  the 
Judge  in  the  trial.  They  must  give  the  grounds 
of  their  opinions  when  they  diSer  in  opinion 
from  the  Judge.  QUEEN  v.  BuSHilO  AnENT, 
3  W  R.  Cr.  21. 

(19) — Opinio7is  of  assessors,  hcio  to  be  delivered 
— Summing  up  of  evidence,  record  of. — The 
Sessions  Judge  should  rtquire  each  assessor  to 
state  his  opinion  orally.  If  the  Sessions  Judge 
is  not  able  to  record  the  substance  of  his 
summiLg  up  of  the  evidence  in  a  case,  he 
should  tmploy  an  independent  person  to 
record  it  and  not  ask  the  Public   Prosecutor  to 

do  it.    Shadulla  howladar  v.  Empress, 
9  C.  875=  12  C. L.R.  506. 

(20) — Summing  up  of  evidence  by  Judge. — 
Although  the  old  Criminal  Procedure  Code  did 
not  expressly  provide  for  the  summing  up  of 
the  evidence  in  a  trial  with  the  aid  of  assessors 
yet  there  was  nothing  in  the  Code  to  prevent  a 
Judge  from  summing  up  the  evidence  to  the 
assessors.  Queen  v.  Amiruddin,  7  B  L  R.  63 
=  15W.R.  Cr  25;  But  see  QUEEN  v.  JOGE 
Poly,  7  B.L  R.  67,  note  =  ll  W.R    Cr.  39. 

{21)  — Crim.  Pro.  Code  (1861),  s.  324— Case 
tried  with  assessors — Absence  of  evidence  against 
the  accused — Procedwe  —  In  a  c^ise  tried  with 
assessors,  if  the  prisoner  pleads  not  guilty  and  if 
the  Public  Prosecutor  is  not  able  to  offer  evi- 
dence in  support  of  the  charge,  the  Judge  should 
instruct  the  assessors  that  they  are  bound  to 
find  the  prisoner  not  guiltj.  HIGH  COURT 
PROCEEDINGS,  9TH  MARCH  1869,  §  M.H.C. 
App.  39. 


Assessors — continued, 

(22)— Crim.  Pro.  Code  (1882),  ss.  309,  537— 
Case  tried  with  the  aid  of  assessors — Omission  to 
record  judgrnent. — The  omission  of  a  Judge  to 
record  a  judgment,  in  a  case  tried  with  the  aid 
of  assessors,  is  an  irregularity  that  is  covered  by 
s.  537  of  the  Code.  In  re  SAVU  PASUMBADI, 
2  Weir  392 

{.23}  — Trial  with  assessors — Omission  to  state 
reasons  for  judgment — Crim.  Pro.  Code,  Act 
XXV  of  1861,  s.  379.— In  a  trial  with  the  aid 
of  assessors,  the  Judge's  omission  to  state  the 
reasons  for  his  judgment  is  an  irregularity 
which  does  not-fvitiaie  the  finding.  KEG.  v, 
Kala  Karsan,  6  B  H.C.  Cr.  65. 

(24)— Crim.  Pro.  Code,  Act  XXV  o/  1861, 
s.  37'2 — Acquittal — Opinion  of  assessors — Prac- 
tice.— When  a  judgment  of  acquittal  is  recorded 
under  s.  372  of  the  Crim.  Pro.  Code,  1861,  it 
is  not  necessary  to  tJika  and  record  the  opinions 
of  the  assessors.  REG  v.  ParvaTI,  7  B.H.G.  Cr. 
82 ;  Reg  v.  Parvati,  Rat.  Un.  Cr.  Cae.  35. 

(2b}— Evidence  thought  unworthy  of  credit  by 
Judge — Opinion  of  arrears  to  be  taken, — Where 
there  is  any  evidence  to  support  the  charge,  the 
opinions  of  the  assessors  should  be  taken,  even 
though  the  Sessions  Judge  may  consider  such 
evidence  to  be  unworthy  of  belief.  EMPRESS 
v.  TuLARAM  Brahmin,  9  C.P.L.R.  24,  Cr.  (10 
A.  414,   16  B.  414,  B.) 

(26) — Opinion  of  assessors — Crim.  Pro.  Code 
(1872),  ss.  255,  265,  scope  of.  — The  intention  of 
the  Legislature  in  ss.  255  and  265  of  the  Crimi- 
nal Piocedure  Code,  in  a  case  in  which  the 
accused  was  tried  on  two  charges,  was  that  the 
assessors  should  give  a  definite  opinion  whether 
the  prisoner  is  guilty  of  either  of  the  cfiences 
charged,  and,  if  so,  of  which  of  the  charges 
preferred  against  him,  and  that  the  Judge,  on 
delivering  judgment,  should  give  it  with  adver- 
tence to  the  opinion  of  the  assessors.  QUEEN 
V.  Matah  Mad,  22  W.R.  Cr.  M. 

(21) — View  by  assessors  of  scene  of  offence. — 
As  to  a  view  by  the  assessors  of  the  scene  of  an 
alleged  oSence,  the  Judge  could  not  delegate 
his  own  function  of  exnmining  witnesses  on  the 
spot  to  the  assessors,  who  cannot  under  s.  348, 
Crim.  Pro.  Code,  1861,  speak  to  or  communi- 
cate with  any  person  other  than  the  officer 
appointed  to  conduct  them  to  the  place. 
Queen  v.  Chutterdharee  Singh,  5  W.R. 
Cr.  59. 

(28}— Crim.  Pro.  Code  (1882),  ss.  321,  325  — 
Holding  Sessions  in  another  District. — The  Ses- 
sions Judge  of  Canara  asked  the  High  Court  for 
special  permission  to  hold  his  Court  at  Sirsi, 
instead  of  at  Karwar,  for  the  Sessions  of 
September  1886.  Heldth-Ai,  as  the  assessors  can 
only  be  chosen  from  the  list  prepared  under 
s.  321,  Crim.  Pro.  Code,  which  can  only  be 
revised  once  a  year,  (s.  325.  Crim.  Pro.  Code), 
the  Court  should,  therefore,  decline  to  grant  the 
permission  asked  for,  there  being  no  assessors 
available  for  the  Sessions  at  Sirsi.  KarWAR 
SESSIONS  Judge's  Letter,  Rat.  Un.  Cr.  C. 
30a  =  Cr.  Rg.  52of  1886. 
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{•29)— Appointment  of  assessors  by  appellate 
Court. — The  appointment  cf  assessors  by  an 
appellate  Court  in  a  criminal  case  is  not 
authorized  by  law.  CROWN  v.  S'SUD  AHMUD, 
17  PR.  1S68,  Cr. 

Order  of  Sessions  Judge  fining — See  AP- 
PEAL—Cases  WHERE  APPEAL  DOES  NOT 
LIE,  9  W.R    Cr.  83. 

See  Crim.  Pro.  Code,  1898,  ss.  269,  409, 
636,  24  M.  641  =  2  Weir  4o8. 

OSence  triable  both  by  jury  and  assessors — 
Proper  procedure  —  See  CRIM.  PRO.  CODE, 
1898,  ss.  269  (3)  aod  .309,  2  Weir  334. 

See  Crim.  Pro.  Code,  1898,  s  289,  10  A. 
414  =  A.W.N.  1888,  129. 

SfeGRUl.  Pro.  Code,  1898,  s.  307,  8  Bom. 
L.R.  599  =  4  Cr.  L  J.  192. 

See  Crim.  Pro.  Code,  1898,  ss.  826,  327, 
A.W.N.  1894,  207. 

Trial  by  jury  instead  of  wilh  the  aid  of 
assessors  — See  CriM.  Pro.  CODE,  1898,  ss.  418, 
489,  536,  25  B.  680  =  3  Bom.  L.R   279,  F.B. 

See  Crim.  Pro.  Code,  1898,  ss.  536  and  537, 
26  M.  243,  note. 

See  Crim.  Pro.  Code,  1898,  s.  536.  el.  2, 
23  M.  632  =  2  Weir  331. 

See  CRIM.  Pro.  Code,  1898,  8.  537,  1  A.  610. 

Power  of  Judge  to  delegate  to— Examina- 
tion of  witnesses— See  JUDGE,  5  W.R.  Cr.  59. 

Mode  of  recording  opiuions  of — See  JURIS- 
DICTION—GENERAL,  39  C.  119  =  15  Ind.  Cas. 
65=13  Cr.  L  J.  433. 

Verdict  of  assessors  in  answer  to  questions  by 
Judge— Proprietv— See  PENAL  CODE,  S3.  399, 
402,  18  C.W.N.  4'98  =  41  C.  350  =  15  Cr.  L.J.  385 
=  23  Ind.  Cas  985. 

See  Sessions  Judge,  Jurisdiction  of, 

22  C   805. 

Joint  opinion  of,  mere  irregularity — See  SES- 
SIONS TRIAL,  41  P.  R.  1887,  Cr. 

Trial  with — One  of  them  found  disqualified 
to  act  after  trial  began — Procedure — See  TRIAL, 
(1912)  M.W.N.  378  =  15  Ind.  Cas.  313  =  13  Cr. 
L  J.  473. 

Opinion  of  assessors— See  WITHDRAWAL  OF 
PROSECUTION,  Rat.  Un.   Cr.  C.    307=Cr.  Rg. 

58  of  1886. 

Assistant  Sessions  Judge. 

Crim.  Pro.  Code  (18S2!,  s  193— Assistant 
Sessions  Judge— Taking  charge — Jurisdiction. 
— An  Assibtint  Sessious  Judge,  who  has  been 
directed  by  the  Goverument  to  take  overcharge 
of  the  duties  of  Judge  aud  Sessions  Judge 
during  the  temporary  vactnoy  of  the  office, 
is  not  an  officer  appointed  to  act  as  a  Sessions 
Judge  and  has  no  jurisdiction  to  try  any  case 
even  as  Assistant  Sessions  Judge,  unless  it  was 
made  over  to  him  under  a  general  or  special 
order  under  the  last  para  of  s.  193  of  the  Crim. 
Pro.  Code.  Queen-EmPRESS  v.  MAHADHU, 
Rat.  Uo.  Cp.  C.  500  =  Cr.  Rg.  12  of  1890.  (14 
C.  887.  B.) 


Asylums. 

See  Lunatic  Asylum's  act. 
Attachment. 
See  Crim.  Pro.  Code,  1898,  ss.  87,  89,  146. 
See  Malicious  attachment. 
See  Warrant  op  attachment. 

(1) — Profits  obtained  during  the  attachment  to 
be  delivered — Crim.  Pro.  Code  (1882),  s-  146. — ■ 
A  Magistrate  attaching  immoveable  property 
under  s.  140,  Crim.  Pro.  Code,  pendmg  the 
decision  of  a  Civil  Court  in  respent  thereof, 
should  not,  after  the  decision  of  the  Civil  Court, 
retain  in  his  hands  the  profits  derived  ffomsuch 
property  during  the  attachment.  In  the  matter 
of  the  petition  of,  AVadH  NARAIN  LAL,  A.W. 
N.  1893,  100. 

(2) — CZaim- Bona  fide  interest — A  Magis- 
trate must  inquire  judicially  into  and  decide  a 
claim  to  property  attached  under  his  orders  in 
attempting  to  recover  a  fine.  A  claimant  must 
be  given  an  opportunity  of  showing  a  bona  fide 
interest  in  such  property  before  it  was  attached. 
Queen-Empress  v.  Mi  Myaing,  L.  B.  R. 
1872  -1892,  332. 

(3) — Attachment  of  property  of  absconding 
accused — Attachment  and  sale  m  execution  of 
money-decree  —  Sale  by  Magistral'^. — Where  the 
property  belonging  to  an  absconding  accused 
was  attached,  under  s.  172,  Crim.  Pro.  Code, 
and  subsequently  sold,  and  the  same  property 
was  in  the  meantime  also  attached  and  sold  in 
execution  of  a  money  decree,  held,  the  title 
conferred  on  the  purchaser  at  the  Magistrate's 
sale  was  the  superior  one.  So  long  as  the 
attachment  by  the  Magistrate  continued,  no 
title  could  be  conferred  by  any  attachment 
subsequently  made,  GOLAM  ABED  v.TOOLSEE- 
RAM  BERA,  9  C.  861  =  12  C.L,R.  411. 

{i)—Cri77i.  Pro.  Code  (1893),  s.  88— Attach- 
ment of  property  —Claim  by  third  person — Duty 
of  Magistrate — Rights  of  claimant — Civil  suit. 
— Where  the  District  Magistrate  attached  the 
property  of  an  absconder  under  s.  88  of  the 
Crim.  Pro.  Code,  a  claim  made  to  such  pro- 
perty cannot  be  investigated  by  the  Magistrate. 
But  the  Magistrate  should  stay  the  .^ale  to  give 
the  claimant  time  to  establish  his  right;  and, 
if  the  Magistrate  errs,  the  remedy  of  the 
aggrieved  party  is  by  civil  suit  and  not  by 
criminal  revision  petition.  BU  WE  v.  KlNO- 
Emperor,  4  L.B.R.  109. 

(5) — Power  of  Magistrate  to  enquire  into 
claims  to  property  attached  as  belonging  to  the 
accused  — Order  as  to  disposal  of  property  respect- 
ing ivhich  accused  appears  to  have  committed  an 
offence— Crim.  Pro.  Code  il882;,  si.  88,89,  523. 
512  and  517.— Ss.  88  and  89,  Crim.  Pro.  Code, 
do  not  provide  for  any  enquiry  into  the  claims 
of  other  persons  to  the  property  attached  as 
belonging  to  an  accused,  and  a  Magistrate 
should  be  very  careful  only  to  attach  property 
belonging  to  the  absconding  accused  person. 
S.  523  does  not  apply  to  property  produced  under 
search  warrant  issued  by  a  Criminal  Court,  or 
produced  by  the  police  in  carrying  out  the  order 
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of  a  Magistrate.  When  an  accused  person  has 
absconded,  the  only  enquiry  which  a  Magistrate 
can  make  ioto  the  truth  of  the  complaint  made 
against  him  is  an  enquiry  under  s.  512,  Grim. 
Pro.  Code,  and,  if  any  offence  appears  to  have 
been  committed  regarding  any  property 
produced  before  the  Magistrate  at  such  enquiry, 
it  seems  permissible  and  proper  to  make  an 
order  as  to  the  disposal  of  such  property  under 
s.  517.  GoLOB  Singh  v.  abdul  Rashid,  L. 
BR.  1893— 19C0,  324.     (17  B.  748,  F.). 

Decree  ordering  wife  to  return  to  husband — 
Enforcing  decree  under  a  suit  for  resritutinn  of 
coDJugal  rights  against  wife— See  ACT  XIV  OF 
1882,  8  W.R.  P.O.  3=11  M.I. A.  551. 

Of  doors  of  houses,  validity  of — See  Mad. 
Act  IV  OF  1884,  s.  103,  13  M.  518  =  1  Weir 
730. 

Tools  of  artisan,  attachment  of — See  MAD. 
ACT  V  OF  1884,  s.  94,  21  M.  296  =  1  Weir  135 
=  1  Weir  792. 

Of  a  forest — Whether  an  elephant  in  the 
forest  can  also  be  attached — Who  is  entitled  to 
the  possession  cf  the  elephant— See  CBIM.  PEO. 
Code,  1898,  s.  145,(1912)  M.W.N.  540  =  14  Ind. 
Cas.  318  =  13  Or.  L.J,  222. 

Possession  delivered  by  Civil  Court — Dispute 
concerning  lands  so  delivered — Attachment  of 
land  by  Magistrate,  legality  of— See  CRIM. 
Pro.  Code.  1898,  es,  145  and  146,  32  C  796  = 
2  Cr.  L.J.  761. 

Order  of,  of  crops,  belonging  to  tenants  of  the 
land  in  dispute  under  s.  145,  Cr,  P.G. — See 
CRIM  Pro.  Code,  1898,  ss.  145  and  146,  5  C. 
W.N.  105 

Conditions  essential  for  passing  order  for 
attachment  of  property —  See  CRIil.  PRO. 
Code  (1S9«),  s.  146.  2  A.L  J.  149  =  6  Bom.  L. 
R.  723,  9  C.W.N.  687  =  1  C.L.J.  331  =  2  Cr.  L. 
J.  408,  26  M.  410. 

Under  s.  146,  if  valid  where  Magistrate  un- 
able to  satisfy  himself  who  was  in  possession — 
See  Crim.  Pro.  Code.  189S.  ss.  146  and  435, 
7  Bern.  L  R.  18  =  2  Cr.  L.J.  28. 

See  Penal  Code.  ss.  183,  186,  27  A.  258  = 
1  A.L.J.  595=A.W.N.  1904,  229. 

Land  under — Trespass  upon  that  land — See 
Penal  code.  sj.  18S,  447,  8  M.L.J.  253. 

Of  property  —  Removal  from  custody — Theft 
or  criminal  breach  of  trust— See  PENAL  CODE, 
3s.  379,  406,  8  A.L.J.  656  =  11  Ind.  Cas.  142  = 
12  Cr.  L.J.  374. 

Order  for  payment  of  Municipal  taxes  out  of 
fine — Power  of  Deputy  Magistrate  to  question 
legality  of,  by  Civil  Court — See  SENTENCE— 
Fine,  8  W.R.  Cr.  17. 

Attempt. 

See  Penal  Code,  s.  511. 

{1)  — Attempt  defined. — An  attempt  is  an  in- 
tentional preparatory  action  which  fails  in 
object — which  so  fails  through  circumstances 
independent  of  the  person  who  seeks  its  accom- 
plishment.    Queen-Empress    v.    Luxman 
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Narayan  JOSHI,  2  Bom  L.R.  286.[.P.,10  Bom. 
L.R.  973  =  9  Cr.  L.J.  226  =  4  M.L.T.  450.] 

(2) — Attempt,  what  constitutes. — When  a  man 
does  an  inteniiouai  act  with  a  view  to  attain  a 
certain  end  and  fails  in  his  object  through  some 
circumstances  indepeudant  of  his  own  will,  he 
has  attempted  to  effect  the  object  at  which 
be    aimed.       QUEEN-ElIPRESS    v.    ViNAYAK 

Narayan  Bhatye,  2  Bom.  L.R.  304. 

{^)— Penal  Code,  s.  511 — Attempt,  what  con- 
stitutes.— S.  511  does  not  cover  only  the  penulti- 
mate act  towards  the  completion  of  an  offence, 
It  also  covers  acts  precedent,  if  those  acts  are 
done  in  the  course  of  the  attempt  to  commit 
the  offence,  with  the  intent  to  commit  it  and 
towards  its  commission.  The  question  whe- 
ther an  act  ia  an  act  of  preperation,  or  an  act 
in  the  attempt  and  towards  commission,  is  a 
fact  to  be  determined  upon  the  evidence.  It  ia 
in  most  cases  a  question  for  the  jury  to  distin- 
guish between  an  act  before  attempt  has  begun, 
an  act  after  attempt  begun,  and  towards  the 
commission  of  the  offence  attempted,  and  an  act 
independent  of  the  attempt  altogether.  In  the 
tnatterof,  MacCrea  15  A.  173  =  A. W.N.  1893, 
71.  [R.,  25  B.  90  :  39  M.  501  =  2  Bom  Or. 
Cas.  123  =  18  C.L.J.  365=14  Or.  L.J.  577  =  20 
Ind.  Cas.  369,  2  A  L.J.  718,  15  Cr.  L.J.  265  = 
66  P.L  R.  1914=13  P. W.R.  19l4,Cr.  =  14  P.R. 
1914,  Cr.  =  23  Ind.  Cas.  473  ] 

(4) — Attempt,  what  constitutes— Penal  Code 
s.  5U,  scope ot  —Per  Ranaie,  J.—S  511,  I.P.C, 
does  not  relate  only  to  the  penultimate  act,  but 
to  all  preceding  acts  if  they  were  done  with  in- 
tent to  commit  or  facilitate  the  commission  of 
the  act.  Queen-Empress  v.  anant  Pura- 
NIK,  25  B.  90  =  2  Bom.  L.R.  653. 

(5) — Attempt  to  comviit  offence,  what  con- 
stitzites.  —  A  person  cannot  be  convicted  of 
attempting  to  commit  an  rffence.  unles-^  the 
offence  would  have  been  committed,  had  the 
attempt  proved  successful.  Chandi  PERSHAD 
v.  ABDHUR  R.^HMAN,  22  C.  131-  [«.,38C.68 
=  7  Ind.  Cas.  747  =  13  C.L.J.  43  =  11  Cr.  L.J. 
525.] 

(6)  —Attempt,  what  constitutes-— To  constitute 
an  attempt  to  commit  an  offence,  there  must 
be  something  "  commenced  which  would  have 
ended  in  the  crime  if  not  interrupted."  In  the 
matter  of  thepetition  of  RiASAT  ALI  alias  Babu 
MlYA  alias  BODIUZZUM.\  EMPRESS  V.  RIASAT 
ALI,  7  C.  352  =  8  C  L.R.  572  =  4  Shome  L.R. 
185.  [Diss.,  15  A.  173  ;  i^.,  1  L.B.R.  264  ;  R., 
22  C.  131,  Rat.  Un,  Cr.  C.  470,  13  Cr.  L.J.  6 
=  13  Ind.  Cas.  99-] 

(7) — Preparation — Attempt —  Difference— ho- 
cus  penitentise. — Between  the  preparation  for 
the  attempt  and  the  attempt  itself,  there  is  a 
wide  difference-  The  preparation  consists  in 
devising  or  arranging  mean?  or  measures  neces- 
sary for  the  commission  of  the  offence  ;  the 
attempt  is  the  direct  movement  towards  the 
commission  after  preparations  are  made.  The 
law  allows  a  locus  penitentice  and  will  not  hold 
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that  a  person  has  attempted  a    crime,  until  he   j 
has  passed    beyond    the   stage  of     prepi ration.    : 
EEG.  V.  Padala  Venkatasamy,  3   M.  4  =  i 
Weir  543. 

(8)— Penal  Code,  ss.  75,  511— Applicabilily 
of  s.  7o  to  attempt  under  s.  511. — S.  75  does  not  | 
apply  to  oases  which  are  confined  to  s.  511.  I 
The  ofiences  which  come  under  s.  511  must  be  | 
punished  entirely  irrespective  of  s.  75.  QUEEN- 
EMPRESS  V.  BHAROSA,  17  A  123  =  A  W.N.  I 
1895,  23.  (17  A  l'iO=  A.W.N.  1895.  22.  Appr  )  \ 
[F  ,  14  F  R.  1906,  Or.  =  12  P.L  R.  1907=15  P.  1 
W.R  1907,  Cr.  =  5  Cr.  L.J.  85:  JR.,  10  Bom.L.  j 
R.  26  =  7  Cr.  L  J.  32  =  3  M.L.T.  122  ] 

{9)-Atte77ipt  -Penal  Code,  s.  75.-8.  75,  I. P.   ! 
C.  is  restricted  toofi-nces  under  Chaps,  XII  and   j 
XVII  of  the  Penal  Code,  when  the  term  of  im-   ] 
prisonment  awardabla  is  three   years'  imprison- 
ment and  upwards,   and  does  not    refer    to    an 
attempt  to  comrait  any   of    those  offences,    nor 
can   any  case  be  brought  within  it,  merely  be- 
cause the  punishment  chat  may  be  given   for  it   \ 
extends  to  three  years    and   upwards      QUEEN    | 
V.  Damu  Haree,  21  W  R.35  Cr.  ] 

(10)— Pewai  Code,  s  511— Atteinpt  distin- 
guished from  preparation—  To  constitute  the 
offence  of  attempt  under  s.  511,  there  must  be 
an  act  done  with  the  intention  of  committing 
an  offence  and  for  the  purpose  of  committing 
that  ofienco,  and  it  must  be  done  in  attempting 
the  commission  of  the  ofience.  Although  the 
provisions  of  the  section  extend  to  a  much 
wider  range  of  cas^s  than  would  be  deemed 
punishable  under  iho  English  Law,  thpy  would 
not  extend  to  make  punishable  as  attempts  acts 
done  in  the  mere  stage  of  preparation. 
Although  such  acts  are  done  towards  the  com- 
mission of  the  offence,  they  are  not  done  in  the 
attempt  to  commit  the  offence.  The  term 
"  attempt  "  indicate?  the  actual  taking  of  those 
steps  which  lead  immediately  to  the  commis- 
sion of  the  oSence,  although  nothing  be  done, 
or  omitted,  which  of  itself  is  a  necessary  con- 
stituent of  the  offence  attempted.  QUEEN  v. 
Ramsabun  Chowbey,  4  N.W.P.  46.  [R.,  16 
A.  409  ;  Expl  ,  15  A.  173;  D.,  2  A.  105.] 

(11) — Offence — Attempt — Preparation — There 
is  a  distinction  between  the  commission  of  an 
oSence,  the  attempt  to  commit  it  and  a  pre- 
paration to  commit  it.  Preparation,  or  provid- 
ing an  opportunity  to  commit  an  ofience,  is  a 
stage  of  the  proceeding  short  of  attempt,  and  is 
not  punishable  by  law.  PAIRA  RAM  v. 
EMPEROR,  7  P.L  R.  1903  =  25  PR.  1902,  Cr. 

(12) — Attempt — Preparation. — Preparation  to 
commit  an  oSence  is  punishable  only  when  the 
preparation  is  to  commit  daeoity.  Preparation 
to  commit  an  ofience  and  an  attempt  are 
distinct;  if  the  actual  transaction  has  com- 
menced and  would  have  aided  in  a  crime,  if  not 
interrupted,  there  is  an  attempt.  CROWN  v. 
Shera,  18  P.R.  1868,  Cp.  [R..  15  Cr.  L  J.  385 
=  23  Ind.  Cas.  985  =  13  C.W  N.  498.] 

(13) — Attempt — Preparation- — The  act  of  a 
milk-man  in  going  in  the  direction  of  the  place 
where  the  cows  are   about  to    be  milked    with 
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about  three  gallons  of  stale  milk  in  his  posses- 
sion, the  milk  being  in  a  can  similar  to  the  cans 
in  which  the  cows  are  milked,  amounts  only  to 
a  preparation  to  adulterate  the  milk  intended 
for  sale  as  food  or  drink,  but  not  to  an  attempt. 
SUKHA  V.  EMPRESS.  40  PR.  1885,  Cr.  [R.,  14 
P.R.  1914,  Cr,  =  13  P. W.R.  1914  =  66  P.L.R. 
1914  =  15  Cr.  L.  J.  765  =  23  Ind.  Cas.  473.] 

(14) — Attempt  to  abet  an  offence. — An  offence 
can  be  abetted,  within  the  meaning  of  s.  109, 
I.P.C.,  though  the  means  which  are  intended 
to  be  employed  are  such  that  it  is  physically 
impossible  that  the  effect  requisite  to  constitute 
the  offence  should  be  caused  by  them,  Sahib 
DiTTA  V  Empress,20  P.R.  1885,  Cr.  [Co  ntra 
7C.  352.] 

(15) — Attempt  to  abet— It  is  not  legally  impos- 
sible to  attempt  the  abetment  of  an  offence, 
which  is  provided  for  in  s.  511.  There  is, 
therefore,  no  legal  obstacle  to  punishing  such 
an  ofience.  R.  SPIER  v.  EMPRESS,  49  P.R. 
1887,  Cr. 

(\())— Penal  Code,  ss.  467,  511— Attempt  to 
commit  forgery. — Where  the  first  appellant 
personating  another  person,  accompanied  by 
the  second  appellant,  purchased  from  the 
stamp  vendor  a  stamp  paper  in  the  name  of  the 
person  personated,  and  thereupon  requested  a 
petition  writer  to  engross  on  the  stamp  paper  a 
bond  by  which  the  person  personated  acknow- 
ledged that  he  had  borrowed  a  certain  amount 
from  the  second  appellant  and  the  petition- 
writer  took  them  to  the  thana,  his  suspicions 
being  aroused,  held,  that  the  second  appellant 
was  guilty  of  an  attempt  to  commit  an  offence 
under  s.  467,  and  that  the  first  appellant  was 
guilty  of  an  abetment  of  the  same.  QUEEN- 
BMPRESS  V.  KALYAN  Singh,  16  A  409  =  A. 
W.N.  1894,  ISO,  (N.W.P  H.C.  1872  46,  R.) 
\R..25  B  90,  15  Cr.  L.J.  765  =  23  Ind.  Cas. 
473  =  66  PL. R.  1914  =  14  P.R.  1914,  Cr.  =  13 
P. W.R.  1914,  Cr.] 

(17) — Penal  Code,  s.  ^01— Attempt  to  commit 
murder. — Where  a  woman  of  20  years  adminis- 
tered datura  to  her  parents  and  brother,  held, 
that  it  should  be  presumed  that  she  was  aware 
that  death  might  be  caused  by  the  administra- 
tion of  datura,  although  she  might  not  have 
intended  to  kill  them.  QUEEN-EMPRESS  v. 
TULSHA,  20  A.  143  =  A  W.N.  1897,225.  [N. 
F.,  30  A.  568  =  A.W.N.  1908,  243  =  8  Cr.  L.J. 
383  =  4  M.L.T.  402. J 

(18) — Penal  Code,  s.  307 — Attempt  to  commit 
murder— Q.  307  of  the  Penal  Code  was  not 
intended  to  exhaust  all  attempts  to  commit 
murder  which  could  be  punishable  under  the 
Code,  but  applies  only  to  acts  done  which  are 
capable  of  causing  death  in  the  natural  and 
ordinary  course  of  things,  if  the  act  took  effect, 
in  considering,  however,  an  attempt  under 
s.  511,  it  is  unnecessary  to  see  whether  the  caus- 
ing of  death  was  possible  or  not,  if  the  act  was 
completed.  In  this  case,  the  prisoner  was 
about  to  pull  the  trigger  of  a  loaded  gun  which, 
however,  was  not  capped,  though  the  prisoner 
believed  it  to  be  so,   when  the  gun  was  pulled 
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from  his  hands.  Held,  there  was  an  attempt 
to  murder,  not  under  s.  307,  but  under  s.  511 
coupled  with  ss.  299  and  300  of  the  Code.  KEG. 
V.FRANCIS  CaSSIDY,  4B,H.C.  Cr.  17.  [Diss., 
14  A.  38  ;  R.,  30  p.  R.  1904,  15  Or.  Bom.  L.R. 
991  =  2  Bom.  CrCas.  159  =  14  Cr.  L.J.  641  = 
21  Ind.  Gas,  881.] 

(19) — A'tempt  to  commit  murder— Grievous 
hurt— Preparation.— The  mere  act  of  bringing 
a  sword  is  net  an  act  of  such  an  approximate 
nature  as  would  amount  to  an  attempt  to  com- 
mit murder  or  grievous  hurt,  although  it  may 
be  a  preparation  towards  the  commission  of 
some  such  ofience.  But,  under  the  circum- 
stances of  the  case,  it  was  held  that  the 
prisoner's  act  m'ght  amoant  to  an  assault,  as 
it  was  likely  to  cause  the  complainant  to 
apprehend  that  the  prisoner  was  about  to  use 
criminal  force  to  him.  DATA  RAM  v.  EMPRESS, 
45  P.R.  1882,  Cr.  [Dist..  30  P.R.  1904,  Cr.J 

(20)—Attemvt  to  murder.— The  fact  that  the 
illegitimate  child  of  a  Brahman  widow  was 
found  wrapped  up  in  a  cloth  and  with  a  pot 
turned  over  i)s  bead,  when  the  police  rushed 
into  the  room  just  opened,  and  the  suggestion 
that  the  mother  was  interested  in  killing  the 
child,  are  not  sufScient  evidence  to  support  a 
conviction  for  an  attempt  to  murder.  REG. 
V.  Chima,  8  B.H.C.  Cr.  164. 

(21)- Attempt  to  murder  .—Held  {Ormond,  J., 
dissentirig)  that  the  cfEence,  which  is  called 
shortly,  in  the  marginal  index  to  s.  307,  Penal 
Code,  "  attempt  to  murder,  "  does  not  depend 
at  all  on  tbe  nature  of  the  hurt  actually  inflict- 
ed;  it  is  au  cfience  which  may  be  committed 
without  inflicting  any  burt  at  all,  as  will  be 
clear  from  the  first  illustration  to  the  section. 
Though,  in  mcsn  eases,  the  nature  of  the 
injuries  inflicted  is  of  considerable  assistance  in 
coming  to  a  finding  as  to  the  intention  with 
which  the  accuftd  acted,  yet,  such  intention 
must  also  be  deduced  from  a  consideration  of 
the  whole  facis  of  the  case  and  may  even  be 
ascertained,  in  some  cases,  without  reference  to 
the  wounds  at  all-  KY.-WV  WE  v.  KING- 
Empebor,  4  L  B  R.  3tl,  F  B.  =  9  Cr.  L  J.  5. 

(22) — Attempt  to  murder — Attempt  to  cause 
grievous  hurt. — Where  the  accused  ran  after 
the  complainant  with  an  axe  in  his  hi,nd  and 
raising  it  to  the  shoulder  when  about  four 
kadavis  from  the  complainant,  but  the  axe  was 
snatched  away  before  he  could  do  anything  in 
pursuance  of  that  object,  held,  that  the  accused 
was  not  guilty  of  an  attempt  to  commit  murder, 
but  was  guilty  of  an  attempt  to  cause  grievous 
hurt  under  8.   511    read  with    s.    326.     JlWAN 

DAS  V.  Emperor,  30  PR.  1904,  Cr.  (4  B.H.C. 

R.  17,   14  A.  38,  cited  ;    45  P.R.    1882   Cr.,  D.) 
[B.,  10  Bom.  L.R.  84b  =  8  Cr.  L.J.  281.] 

(23) — Atiemijt  to  murder — Grievous  hurt  with 
dangerous  weapons— An  attempt  to  murder 
must  not  bo  confounded  with  causing  grievous 
turt  with  dargerouP!  weapons.  GHOLAM 
RUSSOOL  V.  CROWN,  32  P.R.  1866,  Cr. 
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(24) — Raising  a  knife  in  a  threatening  man- 
ner, but  ivithoiu  trying  to  stab, ij  attempt— Penal 
Code,  s.  511. — In  crder  to  constitute  an  attempt 
punishable  under  s.  511,  Penal  Code,  there 
must  be  an  intention  to  commit  a  particular 
crime,  a  commencement  of  the  commission  and 
an  act  done  towards  the  commission.  The  act 
of  raising  a  knife  in  a  threatening  manner, 
manifesting  an  intention  to  stab,  but  without 
actually  trying  to  stab,  the  complainant,  falls 
short  of  an  attempt  to  stab.  CROWN  v.  THA 
Do  HLA,  1  L.B.R.  264.     (7  C.  352,  F.) 

(25)-  Attempt  to  commit  murder — Prepara- 
tion,— A  request  to  a  native  doctor  by  the  accu- 
sed for  meaicine  lor  the  purpose  of  poisoning 
her  son-in-law  was  not  an  attempt  to  commit 
murder,  but  was  merely  a  preparation.  But 
the  act  could  be  held  to  be  an  instigation  of  the 
doctor  to  abet  the  accused  in  the  commission  of 
murder,    punishable    under  s.  302    read    with 

s.  116,  l.p.c.    Empress  v.  bhakhtawar, 
24  P.R.  1882,  Cr. 

(26) — Attempt  to  commit  suicide  —  Causing 
grievous  hurt  to  himsel/. — A  person  cannot  be 
convicted  under  s.  309,  for  emasculating  him- 
self. CROWN  V.  Madho  Singh,  22  P.R.  1878, 
Cr. 

(27) — Attempt  to  commit  dacoity. — S.  511, 
Penal  Code,  does  not  apply  to  a  case  of  dacoity. 
Queen  v.  Koonee,  7  W.R.  Cr,  48. 

(28) — Attempt  to  commit  house-breaking. — 
Removing  some  projecting  tiles  from  the  roof 
of  a  house  is  not  a  step  towards  committing 
house  breaking  and  consequently  is  not  an 
attempt  to  commit  house-breaking.  EMPRESS 
V.  Tejman,  A.W.N.  1886,  290.  [R.,  15  Cr. 
L.J.  765  =  23  Ind.  Cas  473  =  66  P.L-R.  1914  = 
13  P.W.R    1914=14  P.R.  1914.] 

(29) — Attempt  to  commit  house  trespass,  after 
previous  conviction  under  Chap.  XVII,  Penal 
Code — Enhanced  punishmtnt. — A  person  pre- 
viously convicted  of  an  offence  under  Chap. 
XVII,  I. PC,  cannot  be  convicted  under  s.  75, 
I.P.C.,  and  sentenced  to  an  enhanced  punish- 
ment for  an  attempt  to  commit  an  offence 
punishable  under  s.  456,  I  P.C.  DEVA  SINGH 
v.  Crown,  27  P.R.  1872,  Cr.  [.P.,  37  P.R. 
1882,  Cr.] 

(iO)  —  Attempt  to  commit  an  offence  under 
s.  215,  Penal  Code^when  complete— Proposal  and 
contract  distinguished  — In  order  to  constitute 
an  attempt  to  commit  an  offence  under  s.  215, 
Penal  Code,  it  is  not  necessary  that  the  person 
who  is  willing  to  take  and  the  person  who  is 
willing  to  give,  the  illegal  gratification  should 
agree  both  as  to  the  object  for  which  the  grati- 
fication is  to  be  given  and  also  as  to  the  shape 
or  form  the  gratification  is  to  take.  When  onc6 
a  proposal  has  been  made  for  the  payment  of 
an  illegal  gratification, whether  it  is  completed 
by  an  agreement  or  not,  the  offence  of  an 
attempt  to  commit  an  offence  under  s.  215  is 
complete.  Proposals  as  defined  in  s  2  of  the 
Contract  Act  are  attempts  to  complete  an  agree- 
ment,   or  in    other  words,    to    arrive   at    the 
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mutually  expressed  view  of  two  wills  whereby 
the  legal  bond,  called  a  contract,  is  constituted. 
KING-EMPBROR  V.  NGA  NYA,  2  L.B.R.  310. 
(20  A.  389,  Diss.) 

(il)— Penal  Code,  ss.  379.  511— Attempt  to 
commit  theft. — Trying  to  open  a  gate  for  the 
purpose  of  stealing  .some  paddy  is  an  act  done 
towards  the  commission  of  the  offence  of  theft, 
which  was  admittedly  their  object.  They  can 
be  convicted,  therefore,  under  s.  511  and  s.  379 
of  I  P.O.  Queen-Emprrssv.  Nga  Pa  Dauk, 
U.B.R.  1892—1896,  Vol.  I,  293. 

(32) — Fabricating  false  evidence — Attempt. — 
Where  the  facts  showed  that  the  accused  had 
dug  a  hole,  intending  to  place  sale  therein,  so 
that  the  discavory  of  the  salt  so  pliced  might 
be  used  in  evidence  against  his  enemy  in  a 
judicial  prooeeding,  he  would  be  guilty  of  an 
attempt  to  fabricate  false  evidence.  QUEEN  v. 
NUNDA,  i  N.W.P.  133. 

(33) — Public  servant  preparing  an  incorrect 
document — Attenipl  to  cheat. — It  after  framing 
an  incorrect  document  coming  under  the  pro- 
visions of  s  218,  I. P.O.,  the  public  servant 
submits  the  document,  with  intent  thereby  to 
procure  credit  for  payment  of  more  than,  to  his 
own  knowledge,  is  due  to  him,  all  the  elements 
of  an  attemp'j  to  cheat,  in  iis  simple  or  aggra- 
vated form,  would  be  present  ;  but  it  does  not 
follow  that,  bocause  there  w-is  no  complete 
ofieuce  to  che^t,  there  was  no  complete  offence. 
Megraj  v.  Empress.  13  PR.  1881,  Cr.  [R  , 
14  P.R.  1914,  Cr.  =  13  P  W.R.  1914  =  66  P.L.R. 
1914  =  15  Cr.  L  J.  765  =  23  Ind.  Gas.  473.] 

(34) — Penal  Code,  s.  511 — Atliimpt  to  cheat  — 
^i'here  a  person  forewarned — False  claim  for 
payment  of  lost  currency  notes. — An  accused 
person  sent  to  the  Currency  Office  at  Calcutta 
a  letter  enclosing  two  hilf  currency  notes, 
stating  that  the  o^her  halves  ware  lost,  and 
asking  whaS  step-f  should  be  taken  for  the 
recovery  of  the  money.  The  Currency  Office 
caused  a  search  to  be  made  and  came  to  know 
that  the  amount  of  the  notes  had  been  paid  to 
the  holder  of  the  other  halves.  However,  the 
usual  form  of  claim  was  sent  to  the  accused 
person  to  be  filled  up  and  sent  to  the  office, 
although  the  office  never  contemplated  pay- 
ment. The  accused,  after  fiUiag  up  the  form, 
sent  it  to  the  office.  Held,  that  the  accused 
was  guilty  of  an  attempc  to  cheat  by  sending 
up  the  claim  form  filled  up,  a'tbough  the  first 
letter  was  a  mere  letter  of  enquiry  and  did  not 
amount  to  an  attempt.  [R-,  8  C.W.N.  784, 
14  P.R.  1914,  Cr.  =  13  P. W.R.  1914,  Cr.=66  P. 
L.R.  1914  =  15  Or. L  J.  765  =  23  Ind.  Oas.  473.] 
A  man  may  attempt  to  cheat,  although  the 
person  he  attempts  to  cheat  is  forewarned  and 
is,  therefore,  not  chaatel.  GOVERNMENT  OF 
Bengal  v  Umesh  Chunder  Mitter,  16  C. 
310.     (11  Cox.  C.  C.  570,  R.) 

(35)— Penal  Code,  ss.  417,  511— Attempt  to 
cheat — Attempt  distinguished  from  preparation. 
— The  accused,  at  the  Central  Octroi  Offioe  iu 
Mathura,  falsely  represented  that  three  kuppas 
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(skin  vessels),  which  were  then  and  there 
produced,  contained  ghi,  whereas  only  two 
contained  ghi  and  the  third  contained  oil  ;  the 
object  of  this  false  representation  was  to  obtain 
a  certificate  entitling  him  to  a  refund  of  octroi 
duty  on  the  three  kuvpas  of  ghi,  which  would 
have  amounted  to  30  annas,  instead  of  the 
proper  refund,  which  would  have  been  25  annaa 
only.  It  was  alleged  by  the  prosecution  that, 
prior  to  granting  the  refund  certificate,  the 
octroi  officers  found  out,  after  examining  the 
contents  of  the  three  kuppas,  that  the  accused's 
statement  was  false.  The  procedure  in  case 
of  a  refund  of  octroi  at  Mathura  was,  that  the 
Central  Office,  on  satisfying  itself  that  the 
articles  produced  were,  what  they  were  said 
to  be,  granted  a  certificate  which  used  to  be 
endorsed  by  the  outpost  clerk,  when  ho  pissed 
the  goods  out  of  the  town.  The  owner  would 
take  back  the  certificate  so  endorsed  to  the 
Central  Office,  where  these  certificates  used  to 
be  encashed  once  a  week.  Held,  that  even 
assuming  that  the  accused  had  falsely  represent- 
ed the  contents  of  the  kuppas  as  alleged,  he  had 
not  completed  an  attempt  to  cheat,  but  only 
had  made-^  preparation  for  cheating,  for,  before 
the  time  of  presentation  on  a  Saturday,  he 
might  have  altered  his  mind  even  from  prudence, 
if  not  from  penitence,  and  torn  up  the  certifi- 
cate, and  no  cheating  could  then  have  happened. 
Queen  Empress  v.  Dhundi,  8  A.  303  =  A.W. 
N.  1886,  125.  [R.,  15  A.  173,  U.B.R  1892— 
1896,  191,  25  B.  90,  2  A.L.J.  718]. 

(36) — Attempt  to  commit  adultery— Attempt 
distinguished  from  preparation — Preparation  or 
providing  an  opportunity  being  a  stage  of  the 
providing,  short  of  an  attempt,  is  not  punish- 
able by  Jaw.  An  opportunity  m-ide  for  sixual 
intercourse  by  a  married  woman  going  to  the 
accused's  shop,  the  object  being  frustrated  by 
people  following  her  and  besieging  the  shop,  w,is 
held  to  be  a  mere  preparation.  Paira  Ram  v. 
Emperor,  23  P.R.  1S02,  Cr.  =  7  P  L.R.  1903. 
(13  P.R.  1879.  Cr.,  F.)  [R.,  14  P.R.  1914,  Cr  = 
13  P. W.R.  1914  =  66  P  L.R.  1914  =  15  Cr.  L.J. 
765  =  23  Ind.  Gas.  473]. 

i'il)— Attempt  to  commit  adultery— Prepa- 
ration.— Prom  the  moment  when  an  intention 
is  formed  to  commit  an  offence,  every  act  done 
to  facilitate  the  commission  of  the  offence  with 
that  object  is  in  one  sense  "an  act  done  towards 
the  commission  of  the  offence,"  but  the  doing 
of  every  such  act  does  not  constitute  an  attempt 
to  commit  the  ctience.  It  is  in  every  case  a 
question  depending  upon  the  circumstances 
whether  a  particular  act  done  (with  the  re- 
quisite intention*  towards  the  commission  of 
an  offence,  is  sufficiently  proximate  towards  its 
commission  to  constitute  an  attempt,  or  is  so 
remote  as  to  merely  constitute  a  preparation 
for  its  commission.  Where  a  woman  brought 
to  a  house  for  the  purpose  of  having  sexual 
intercourse  with  the  ac3used,  was  taken  out  of 
the  house  by  her  husband,  before  the  accused 
had  sexual  intercourse  with  her,  held,  that  the 
accused  hnd  not  passed  beyond  the  stage  of 
preparation,  and  that  the  conviction,  therefore, 
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for  attempt  to  commit  adultery  was  not  legal. 
GHUIiAM  MAHOMED  V.  CROWN,  13  P.R. 
1879,  Cr.  [F.,  25  P.R.  1902  ;  R.,  14  P.R.  1914 
Cr=l3P.W.R.  1914  =  66  P.L.R.  1914  =  15  Cr. 
L.J.  765  =  23  Ind.  Cas.  473], 

CdS)— Penal  Code.  ss.  376,  b\l— Attempt  to 
commit  raps — Pi-oof  of  potency . — In  India,  the 
potency  of  a  person  who  is  charged  with  com- 
mitting rape  or  attempting  to  commit  rape  has 
to  be  proved  by  evidence  in  each  case.  A  per- 
Bon  proved  to  have  the  power  of  erection  must 
be  presumed  to  be  physically  capable  of  com- 
mitting rape.  QUEEN-EMPRESS  v.  GOPALA 
bin  RAMA,  Rat.  Un.  Cr.  C.  865  =  Cr.  Rg.  31  of 
1896. 

(29)— Penal  Code,  s.  49i— Attempt  to  commit 
bigamy — Publishing  the  bannn. — The  causing 
of  the  publication  of  the  banns  of  marriage  is 
not  an  attempt  to  marry,  but  only  a  prepara- 
tion for  such  au  attempt.  QUBEN  v.  PETER- 
SON, 1  A.  316. 

(40) — Aitempi  to  commit  mischief. — The  pos- 
session of  an  instrument  to  commit  mischief  by 
fire  and  the  going  about  of  the  person  with  it 
are  sufficient  to  raise  a  presumption  that  he 
intended  to  commit  the  act,  and  had  already 
begun  to  move  towards  the  execution.  These 
facts  are   sufficisnt    to  constitute   an    attempt. 

Queen  v.  doyal  Bawri,  3  B.L.R.&.C  55. 

(iVj— Penal  Code,  ss.  328  and  511.— Admi- 
nistering a  harmless  substance  believing  it  to  be 
poison. — An  attempt  to  commit  an  cfience,  as 
defined  in  s.  511,  I.P.C,  means  not  merely  an 
act  with  the  intention  to  commit  an  offence 
which  is  unsuccessful  because  it  could  not 
possibly  result  in  the  completion  of  the  offence, 
but  an  act  done  towards  the  commission  of  the 
offence,  that  is  to  say,  the  offence  remains 
incomplete,  only  because  something  yet  remains 
to  be  done,  which  the  person  intending  to 
commit  the  offence  is  unable  to  do  by  reason  of 
circumstances  independent  of  his  own  volition. 
An  action  complete  in  itself  and  not  constitu- 
ting an  offence  did  not  constitute  an  "  attempt" 
to  commit  an  offence,  e.  g.,  as  the  administra- 
tion of  a  harmless  substance  which  the  accused 
wrongly  believed  to  be  poison.  EMPRESS 
V.  MUSSAMMAT  RUPSIR  PANKU,  9  C, P.L.R. 
14,  Or.  (4  B.H  0.  17,  Cr.,  Diss.;  11  B.  376.  14  A. 
38.  R.) 

(42) — Attempt  to  evade  payment  of  Railway 
fare — Attempt  to  cheat — Railway  Act  XVIII  of 
1854. — A  mere  attempt  to  evade  the  payment 
of  fare  is  punishable  under  the  provisions  of 
the  Railway  Act  (XVIII  of  1854).  Bat  to 
evade  payment  by  tbe  production  of  an  old 
pass,  altered  as  to  the  dale  and  the  number  of 
persons,  amounts  to  the  offence  of  attempt- 
ing to  cheat.  CROWN  v.  GUNPAT,  6  P.R. 
1868,  Cr. 

(43) — Attempt  to  comm,it  an  offence — Whipping 
Act,  s.  2. — 8.  2  of  the  Whipping  Act  refers  to 
the  oommipsion  of  offences  and  not  to  attempts 
to  commit  offences,  e,  g.,  an  attempt  to  commit 
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theft.  Empress  v.  Jagroo  Chamar,  12 
C.P.L.R.Cc.  1. 

{U)— Penal  Code,  ss.  108-A,  109,  372,  511— 
Intention — Preparation — Disposal  of  minor  girl 
for  immoral  purposes  effected  outside  British 
India — Jurisdiction  of  British  Courts — Crim. 
Pro.  Code,  1893,  s.  168~Polilical  Agent's 
certificate. — Mere  intention  not  followed  by 
an  act  cannot  constitute  an  offence.  An 
indirect  preparation,  which  does  not  amount 
to  an  act  which  can  be  held  to  be  a  commence- 
ment of  the  offence,  does  not  constitute 
either  a  principal  offence  or  an  attempt  or 
abetment  of  the  same.  (19  B.  105,  R.) 
The  charge  against  the  first  accused  was  that 
she  took  a  minor  girl  of  16  years  fromSholapur 
to  Tuljapur  (in  the  Nizim'.s  territory)  to  dedi- 
cate her  to  tbe  Goddess  Amba,  with  the  intent 
of  employing  or  using  the  girl,  or  knowing  it  to 
be  likely  that  the  girl  would  be  employed  or 
used,  for  tbe  purposes  of  prostitution,  and  the 
second  accused  was  charged  with  having  direct- 
ed the  first  accused  to  do  so.  Held  that  the 
intention  of  either  accused,  while  they  were 
staying  at  Sholapur  did  not  constitute  any 
offence,  and  their  removal  with  the  girl  to 
Tuljapur  did  not.  by  itself,  constitute  an 
abetment.  The  second  accused  was,  therefore, 
not  guilty  of  abetment  under  s.  108-A,  I.P.C. 
Held,  also,  that  the  British  Courts  had  no 
jurisdiction  over  the  offence  of  the  disposal  of  the 
girl  in  Tuljapur  in  the  absence  of  a  certificate 
of  the  Political  Agent  or  the  sanction  of  the 
Local    Government    as    required     by     s.     138 

Cr.  P.  c.  Queen-Empress  v.  Baku,  2i  B. 
287  =  1  Bora.  L.  R.  678  (5  M.  23,  18  M.  423, 
13  B  147,  14  B.  227,  6  B.  122,  2  A.  218,  19  A. 
109.  Rat.  Un.  Cr.  C.  773,  R.) 

See  ABETMENT,  24  P.R   1882. 

See  ACT  XVIII  OF  1854,  g.  3,  Rat.  Un.  Cr. 
C.   123. 

See  ACT  VI  OP  1864,  s.  2,  L.B.R.  1872— 1S92, 
399. 

See  ACT  VI  OF  1864,  s.  3,  3  B.H.C.  Cr.  37. 

To  commit  adulterv  —  See  ADULTERY,  1 
Weir.  569. 

See  Cheating— General,  2  A.L.J.  718  = 
2  Cr.  L.J.  788. 

Ai  cheating — False  representation  to  plea- 
der—Damage  ;or  harm  in  mind,  reputation — 
Complainant,  position  of — See  CHEATING — 
General.  7  C.  L.  J.  375  =  12  C.W.N.  750  =  7 
Cr.   L.J.  342. 

To  cheat— See  CHEATING  —  GENERAL, 
Rat.  Un.  Cr    470. 

Attempt  to  cheat— See  CHEATING— FALSE 
PERSONATION,  9  C  W.N.  764  =  2  Cr.  L.J.  422. 

See  Criminal  Intimidation,  11  B.  376. 

See  Crim.  Pro.  Code,  1898,  ss.  236,  237,  l 
L.B.R.  221. 

See  Crim.  Pro.  Code,  1898,  s.  435, 12  Bom. 
L.R.  21. 

See  Crim.  Pro.  Code,  1898,  s.  562,  3  L.B- 
R.  30. 
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See  Criminal  Trespass,  15  P.  R.  1907,  Or. 
=  44  P.W.R.  1907  =  6  Cr.  L.J.  444  =  56  P.L.R. 
1909. 

See  Culpable  Homicide,  18  C,  484. 

See  FALSE  Evidence,  U.B.R.  1892—1896, 
Vol.  I.  191. 

See  HOUSE-BREAKING,  8  Bom.  L,  R.  855  = 
4  Cr.  L.J.  450. 

See  PENAL  Code,  ss.  75,  511,  14  P.R.  1906, 
Cr.  =  12  P.L.R.  1907  =  15  P.W.R.  1907,  Cr.  =  5 
Cr.  L.J.  85. 

See  PENAL  CODE,  ss.  85,  86,  387,398,  6  L.B. 
R.  100  =  5  Bur.  L.T.  193  =  17  Ind.  Cas.  800  =  13 
Or.  L.J.  864,  F.B. 

See  PENAL  Code.  ss.  107,  109,  379,  332  and 
393,  18  PR.  1879,  Cr. 

Proof  of  publication  of  seditious  matter — 
What  amounts  to,  to  commit  sedition — See 
PENAL  Code,  s.  124.A,  39  C.  522  =  16  Ind. 
Gas.  327  =  13Cr.  L.J.  679. 

See  Penal  Code,  ss.  124-A,  153,  153-A  and 
505,  14  P.W.R.  1907,  Cr.  =  5  Cr.L. J.  439  =  2  M. 
L.T.  272  =  10  P.R.  Cr.  1907. 

See  Penal  Code,  s.  161,  2  A.  253. 

See  Penal  Code.  ss.  302,  307,  15  B.  194. 

See  Penal  code,  s.  307,  14  A.  33  =  A.W.N. 
1891,  176,  4  L.B.R.  311,  F.B. =9  Cr.L.J.  11- 

See  Penal  Code,  ss.  307,  308,  L.B.R. 
1872—1892,  466. 

See  Penal  Code,  ss.  307,  511,  14  A.  38  =  A. 
W.N.  1891,  176. 

To  commit  murder— See  PENAL  CODE, 
s.  309,  Rat.  Un.  Cr.  C.  183. 

Suicide — Leaping  into  well  to  avoid  Police 
torture— See  Penal  Code,  s.  309,  14  Bom. 
L.R.  146  =  lBom.Cr.  0.87  =  14  Ind.Oas.598  = 
18  Cr.L.J.  246. 

See  Penal  Code,  s.  309,  8  M.  5  =  1  Weir 
330. 

At  rape— See  PENAL  CODE,  s.  354,  U.B. 
R.  1897—1901,  Vol.  I,  325. 

See  PENAL  CODE,  ss.  354,  375  and  511,  5 
B.  403. 

Rape — Difference  between  —  to  rape  and 
assault  to  outrage  modesty — First  report  to  the 
Police— See  Penal  CODE,  ss.  354,  376,  511, 
42  P.W.R.  1910,  Cr. 

To  cheat — Dishonest  intention — F<icts  proved 
not  sufficient  to  support  conviction — Evidence 
gone  into  io  revision — See  PENAL  CODE, 
ss.  415,  417,  511,  17  C.W.N.  294  =  18  Ind.  Cas. 
680  =  14  Cr.L.J.  120. 

See  Penal  code,  ss.  417,  468,  511,  25  M. 
726  =  1  Weir  481  =  12  M.L.J.  68. 

What  amounts  to— or  preparation  to  cheat — 
See  Penal  Code,  ss.  420,  415,  417,  511,  10 
P.R.  1913.  Cr.  =  14  Cr.L.J.  436  =  20  Ind.  Cas. 
596  =  30  P  W.R   1913,  Cr.=299  P.L.R.  1913. 

See  Penal  Code,  ss.  420,  511,  15  Bom.  L. 
R.  568  =  2  Bom.  Cr.  0.  80  =  14  Cr.L.J.  433  =  20 
Ind.  Cas.  593, 

Defioition  of  •  attempt ' — See  PENAL  CODE, 
Bs.  457,  442,  379,  511,  24  P.R.  1914,  Cr. 
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Attempt — concluded. 

House-breaking — Preparation — Burglars  dig- 
ging a  hole  in  a  wall  but  not  digging  it  through 
owing  to  interruption  by  third  parties — See 
Penal  code,  ss.  457,  511,  15  Bom.  LR.  564 
=  2  Bom.  Cr.  C.  76  =  14  Cr.L  J.  451  =  20  Ind. 
Cas.  611=^37  B.  553. 

See  Penal  Code,  ss.  464,  465,  468,  415,  417 
and  511,  8  CW  N.  278. 

See  Quarantine,  Rat.  Ua.  Or.  C.  966. 

At  murder — Liability  for  act  done— Conse- 
quences   intended    not   happening — Accident^ 

See  Reference  to  High  Court,  9  C.L.J. 
432  =  2  lad.  Cas.  593. 

To  commit  theft  —  See  SECURITY  Pro- 
ceedings, Rat.  Un.  Cr.  0.  622  =  Cr.  Rg.  45 
of  1892. 

See  Sedition.  2  Bom.  LR.  304. 

See  Sentence— Enhancement  op  Sen- 
tence, 14  PR.  1906.  Cr.  =  5  Cr.  L.J.  85  =  12 
P.L.R.  1907  =  15  P.W.R.  1907,  Cr. 

To  commit  extortion  —  Sie  SENTENCE — 
Enhancement  OF  Sentence,  l.b.R.  1893 
—1900.  496. 

See  SENTENCE— Imprisonment— Gene- 
ral. 3  W.R.  Cr.  59. 

See  Sentence- Sentence  after  previ- 
ous conviction,  17  A.  120  =  A.W.N.  1895 
22,  14  C.   357. 

Previous  conviction  for  theft — Subsequent 
charge  of  attempt  to  commit  theft — Enhanced 
punishment- See  SENTENCE  —  SENTENCE 
AFTER  PREVIOUS  CONVICTION.  5  B.  140. 

See  Waging  war  against  the  Queen, 
L.B.R.   1872—1892,  158. 

Attendance  of  Witnesses. 

See  Witness. 

{.\)—Grim.\Pro.  Code,  1898,  s.  Ub— Witness.— 
In  a  proceeding  under  s.  145  of  the  Crim,  Pro. 
Code,  it  is  not  obligatory  on  the  Magistrate  to 
enforce  the  attendance  of  any  witness  at  the 
instance  of  the  parties.  HareNDRA  KUMAB 
BosE  V.  GiRiSH  Chandra  Mitra,  7  lod. 
Gas  798  =  38  C.  21  =  11  Cr.  L.J.  S30. 
Attestation. 

Of  Magistrate- See  EVIDENCE— GENERAL, 
11  W.R.  Or.  39  =  7  B.LR.   67,  note,     12  W.R. 
Or.  51. 
Attorney. 

See  Legal  Practitioners— Attorney. 
Aaction  Sale. 

Betting  on  figures  of  auction  —  See  BOM, 
ACT  IV  OF  1887,  ss.  3,  4  and  5,  26  B.  533  =  4 
Bom.  L.R.  271. 

Bidding  at  auction  without  intending  to 
purchase  —  See      CONTEMPT      OF     LAWFUD 

Authority,  3  W  R.  Or.  33. 
Autrefois  Acqait,  Plea  of. 

See  Crim.  Pro.  Code,  1698.  s.  403. 

(l)—Act  XXV  of  1861,  s  bb— Principle  of.— 
Where  the  accused  was  once  acquitted  of  an 
offence,  held  that  he  was  not  liable  to  be  tried 
again  for  the  same  offence  and  that  his  second 
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Aatrefois  Acqait,  Plea  of— continued. 

conviction  was,  therefore,  under  s.  55,  Act  XXV 
of  1861.  illegal.  GOVERNMENT  V.  DOULAT, 
2  Agra  3,  Cr. 

(2) — Principle  of. — Where  a  former  trial  is 
set  aside  on  the  ground  of  want  of  jurisdiction 
and  illeggility,  such  a  setting  aside  is  not  a  bar 
to  a  second  trial.  QUEEN  v.  MUSSAMUT 
MUTHOORAPERSHAD  PANDAY,  2  W.R.Gr.  9. 

(3) — Grim.  Pro,  Code,  1861,  s.  55 — Previous 
acquittal.  —  Discharge  of  a  prisoner  by  the 
Sessions  Court  for  illegality  and  irregularity  of 
procedure  is  no  bar,  under  s.  55  of  the  Code  of 
Criminal  Procedure,  to  his  being  subsequently 
tried  and  convicted  of  the  same  oSence.  QUBEN 
V.  WAHBD  Alil,  13  W.R.  Or.  42. 

(4)  —Acquittal — Discharge — Second  trial. — An 
order  for  the  release  of  the  accused,  as  being  not 
guilty,  amounts  to  an  acquittal  and  not  a  dis- 
charge ;  such  an  order  would  exempt  the  pri- 
soner from  a  second  trial  for  the  same  offence. 
EABIJOY  SURMAH  V.  MiRZA  ALT,  18  W.R.  Cr. 
10. 

(5) — Stealing  and  receiving  stolen  property — 
Fresh  trial. — The  mere  fact  of  a  person's  having 
once  been  acquitted  of  the  charge  of  stealing  any 
property  does  not  of  itself  prevent  his  trial  at 
any  future  time  on  the  charge  of  receiving  the 
same  property  knowing  it  to  be  stolen.  QUEEN 
V.  Nyaz  Ali.  25  W.R.  Cr.  47. 

(6) — Riotuig  and  criminal  trespass. — The 
dismissal  by  one  Court  of  a  charge  of  rioting 
instituted  by  the  police  is  no  bar  to  the  trial 
by  another  Court  of  a  charge  of  criminal  tres- 
pass inssituted  by  a  third  person,  although  the 
two  charges  may  substantially  refer  to  the  same 
occurrence.  QUEEN  v.  MORLY  SHEIKH,  6 
W.R.  Cr.  51. 

(7) — Forgery. — P  was  tried  on  a  charge  of 
forging,  etc.,  document  A,  and  acquitted.  In 
order  to  prove  the  charge,  evidence  was  given 
in  respect  of  another  document  B,  which  was 
also  alleged  to  have  been  forged,  and  the  prose- 
cutor mainly  based  his  case  on  the  alleged 
exact  resemblance  between  the  signatures  to  A 
and  B,  both  of  which,  it  was  said,  exactly  re- 
sembled a  third  signature  admitted  to  be 
genuine.  Beld  that  the  acquittal  in  respect  of 
A  did  not  operate  as  an  acquittal  in  respect  of 
the  document  B,  so  as  to  enable  the  accused  to 
plead  autrefois  acquit.  REG  v.  DWARKA 
Nauth  Dutt,  2  Ind.  Jur.  N.S.  67  =  7  W.R, 
Cr.  15. 

{S)—Crim.  Pro.  Code  (1872),  ss.  455,  456,  460 
— Previous  acquittal  of  some  of  the  accused  and 
committal  of  others — High  Court's  order  for  re- 
trial on  appeal  from  convicted  persons,  effect 
of. — Where  a  Magistrate  acquitted  some  of  the 
accused  and  convicted  the  remaining  two  of 
gtievous  hurt,  and  the  Sessions  Judge,  on  ap- 
peal by  the  latter,  holding  that  they  had  been 
guilty  of  an  attempt  to  murder,  Deferred  the 
case  to  the  High  Court,  which  ordered  a  new 
trial,  held  that  the  proceedings  taken  against  all 
the  five  accused,  though  the  order  referred  only 
to  the  two  who  appealed  from  their  conviction 
was  valid,  and  the  plea  of  autrefois  convict  and 
autrefois  acquit  could  not  be  urged  by  any  of  ' 


Autrefois  Acqait,  Plea  of — continued. 

them  as  an  answer  to  the  charge  of  an  attempt 
to  murder.  QuBEN  v.  Panna,  7  N.W.P.  371. 
{9)—Crim.  Pro.  Code  (1898),  ss.  1  and  403— 
Bombay  Act  V  of  1878,  ss.  3  (5).  56— Acquittal 
by  competent  Magistrate — Re-trial. — Where  a 
Magistrate  of  the  Second  Class,  who  has,  under 
ss.  3  (5),  56,  Bombay  Act  V  of  1878,  jurisdiction 
to  try  an  offence  against  Act  V  of  1878,  has 
acquitted  the  person  so  charged,  no  re-trial  can 
be  held  on  the  same  charge,  unless  the  acquit- 
tal has  been  set  aside  on  an  appeal  by  the 
Government.  QUEEN-EmpRESS  v.  GuSTADJI 
Barjorji,  10  B.  181.     [R.,  1  Bom.  L.R.  15.] 

(10)— Grim.  Pro. Code,  ss.  247,  A03— Effect  of 
dismissal  under  s.  247 — Accused  served  with 
process  in  s7immons  case — Absence  of  accused — 
Effect — "  Tried,"  meaning  of,  in  s-  403. — 
The  word  "  tried"  in  s,  403  is  not  confined  to 
decision  of  the  case  on  the  merits,  so  far  at 
least  as  proceedings  under  s.  247  are  concern- 
ed. There  is  therefore  no  reason  for  saying 
that  an  accused,  who  has  been  served  with 
process  in  a  summons  case  and  does  not  appear, 
is  not  entitled  to  the  full  benefit  of  an  acquittal, 
when  the  case  against  him  has  been  dismissed 
under  s.  247.  In  re  GUGGIDAPU  PADDAYA 
OF  Palakol,  9  M.L.T.  93  =  9  Ind.  Cas.  253 
12  Cr.  L.J.  41  =  34  M.  233. 

Ill)— Crim.  Pro.  Code,  s.  403 — Acquittal — 
Some  accused  charged  with  others— Acquitted  in 
previous  trial — Whether  bars  trial  of  others 
subsequently  captured — Same  transaction— Higli- 
Court — Powers  of  interference. — Where  some 
out  of  several  persons  charged  with  ofiences 
under  ss.  148,  326  and  302,  I. P.O.,  were  placed 
on  trial  and  acquitted,  and  where  subsequently 
five  others  implicated  in  the  same  transaction 
were  captured  and  put  upon  their  trial.  Held, 
that  the  acquittal  under  s  403,  Grim.  Pro. 
Code  of  the  accused  who  were  tried  previously, 
is  no  bar  for  the  trial  on  the  same  charges  of  the 
persons  subsequently  arrested.  Where,  in  the 
first  trial,  the  Sessions  Judge,  having  dis- 
believed the  evidence,  acquitted  the  accused 
and  expressed  an  opinion  that  the  facts  and 
circumstances  suggested  to  him  a  very  strong 
doubt  as  to  the  truth  of  the  prosecution  story, 
but  nevertheless  came  to  the  conclusion  that  a 
riot  did  take  place  in  which  one  person  was 
killed,  the  High  Court  refused  to  interfere  with 
the  pending  prosecution  of  the  persons  who 
were  subsequently  captured  and  put  upon  trial. 
Kokai  Sardar  v.  Mehek  Khan,  37  C.  680 
=  7  Ind.Caa.  932  =  11  Cr.  L  J.  541.  (7  C.W.N. 
493,  D.) 

See  Acquittal,  l  W.R.  Cr.  Letters,  10. 

See  Bur.  act  III  OF  1898,  ss.  92  (1,  2,  3), 
ISO,  5  L.B.R.  12  =  9  Cr.  L  J.  578  =  2  Ind.  Cas. 
357. 

See  Crim.  Pro.  Code,  1898,  ss.  247,  403 
(1),  2  C.L.J.  622  =  3  Cr.  L.J.  115. 

See  Crim  Pro.  Code.  1898,  as.  253,  366, 
367,  437,  31  M.  543  =  5  M.L.T.  184  =  9  Cr.  L.J. 
80. 

Plea  of— Validity— See  CRIM.  PRO.  CODE, 
1898,  88.  403,    305,  303,  271,    272,  18  C.W.N. 
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Aatrefois  Acquit,  Plea  of — concluded, 

723  =  15   Cr,   L.J.   460  =  24  lad.  Cas.    340  =  41 

0.  1072. 

See  Grim.  Pro.  Code,  1898,  s.  423,  22  C. 
377. 

See  Grim.  Pro.  Gode,  1893,  ss.  437,  203, 
12  A.L.J.  1  =  15  Gt.  L.J,  1  =  22  Ind.  Cas.  145  = 
36  A.  53. 

See  Discharge  of  Accused,  31  M.  543  = 
5M.L.T.  184  =  9  Cr.  L.J.  80,  12  M.  35  =  2  Weir 
457  =  2  Weir  654. 

Application  of,  doctrine  of — Burden  of  proof 
—See  Penal  Code,  ss.  182,  211,  15  Cr.  L.J. 
672  =  25  Ind.  Gas.  1000. 

See  Penal  Code,  s.  352,  7  B.L.R.  App.  25 
=  16  W.R.  Cr.  3. 
Autrefois  Convict,  Plea  of. 

See  Crim.  Pro.  Code,  1898,  s.  403. 

(1) — Departmental  punishment  —  Subsequent 
punishment  by  Magistrate — Competency.  — A  fine 
judicially  inflicted  cannot  be  remitted,  if  it  is  not 
in  itself  an  improper  one.  Departmental  puuish- 
meat  cannot  withdraw  a  wrong-doer  from  the 
cognizance  of  the  ordinary  Courts,  or  relieve 
him  from  the  penalties  provided  by  the  law. 
The  fine  imposed  dep^rtmentally  can  probably 
be  remitted  departmentally.  QUEEN-EMPRESS 
V.  Ramnaik,  Rat.  Un.  Cr.  C.  318  =  Cr.  Rg.  6 
of  1887. 

See  ACT  XIII  OP  1859,  s.  2,  21  C.  262. 

See  AUTREFOIS  ACQUIT,  PLEA  OF,  7 
N.W.P.  371. 

See  Grim. Pro.  Code,  1898,  ss.  235  and  403, 
A.W.N.  1906,  32  =  3  A.L.J.  2  =  3  Cr.  L.J.  93, 
Award. 

See  Arbitration,  i  Agra  45. 

See  Grim.  Pro.  Code,  1898,  s.  476,  8  A.L. 
J.  240. 
Bad  Character. 

See  Evidence. 

See  Evidence  act,  1872,  ss.  53,  55. 

(1) — Relevancy  of  evidence  of  accused's  previ- 
ous character. — Where  evidence  of  the  good 
character  of  an  accused  person  has  not  been 
given,  evidence  of  his  previous  bad  character 
is  irrelevant  at  any  stage  of  a  criminal  proceed- 
ing as  covered  by  the  explanation  to  s.  54,  Evi- 
dence Act.  Ida  v.  EMPRESS,  15  P.R.  1888,  F.B. 

(2) — Relevancy  of  previous  conviction — Evi- 
dence Act,  ss.  14,  43,54. — Except  for  the  pur- 
pose of  awarding  enhanced  punishment  in  cases 
falling  within  the  provisions  of  s.  75,  Penal 
Code,  evidence  of  previous  convictions  now 
stands  upon  the  same  footing,  as  regards  ad- 
missibility, as  other  evidence  of  bad  character. 
Such  evidence  is  only  relevant  where  the  accus- 
ed has  shown  that  be  has  a  good  character  or 
where  the  bad  character  of  any  person  is  itself 
a  fact  in  issue  (s,  54,  Evidence  Act),  or  where 
the  existence  of  the  judgment  of  conviction  is 
itself  a  fact  in  issue,  or  relevant  under  some 
other  provision  of  the  Evidence  Act  (vide  s.  43), 
such  as  s.  14  or  s.  8,  and  possibly  certain  other 
sections  referring  to  the  relevancy  of  facts. 
Wasir  V.  EMPRESS,  7  P  R.  1893,  Ce. 


Bail. 

See  BAIL  BOND. 

See  Grim.  Pro.  Code,  1898,  ss.  496-498. 

(1) — Granting  of  bail  in  appeal — Practice. — 
A  convicted  person  should  not  be  admitted  to 
bail  where  the  chance  of  his  acquittal  depends 
on  a  mere  technical  ground.  In  re  OLIVE 
Durant,  Rat.  Un.  Cr.  C.  480. 

(2) — Release  on  bail  of  accused — Grounds  upon 
which  release  may  be  ordered, — The  question, 
whether  an  appeal  should  ba  admitted  is  not 
the  same  as  the  question  whether  an  appellant 
should  be  released  on  bail,  and  Criminal 
Courts,  to  which  applications  for  release  on  bail 
are  made  before  the  appeal  is  heard,  must 
always  be  on  guard,  lest  they  should  fall  into  the 
error  of  prejudging  the  case  before  the  appeal 
is  heard,  or  lest,  to  avoid  this  danger,  they 
should  fall  into  the  habit  of  passing  indis- 
criminate orders  for  release  on  bail  without 
any  real  consideration  of  the  grounds  upon 
which  such  release  may  be  properly  ordered. 
The  main  questions  for  consideration  when  an 
application  for  release  on  bail  is  made  by  an 
appellant  who  stands  convicted  and  sentenced 
by  a  Court  of  competent  jurisdiction  are, 
where,  upon  perusal  of  the  judgment  or  the 
record  and  the  petition  of  appeal,  prima  facie 
ground  is  disclosed  for  substantial  doubt  whe- 
ther the  conviction  or  sentence  can  be  main- 
tained, or,  secondly,  whether  circumstances 
beyond  the  control  of  the  appellant  are  likely 
to  delay  the  decision  of  the  appeal  for  an  un- 
reasonable time.  Mahomed  Rahamat  Ally 
V.  ABDUL  Gunny,  L.B.R.  1893—1900,  235. 

(3) — Crim  Pro.  Code — Application  for  bail — 
When  bail  may  be  granted, — In  this  case  the 
accused,  who  was  a  Deputy  Tahsildar,  was 
charged  before  the  Head  Assistant  Magistrate 
of  Chittore  with  the  oflence  of  criminal  mis- 
appropriation. He  was  at  first  on  bail  ;  but 
after  the  examination  in-chief  of  a  few  witness- 
es for  the  prosecution,  the  Magistrate  can- 
celled the  bail  and  remanded  the  accused  to 
jail.  When  the  accused  again  applied  for  bail, 
the  Magistrate  refused  it  without  recording  any 
reasons.  The  accused  now  applied  to  the  High 
Court  for  bail.  Considering  (1)  that  the  offence 
was  said  to  have  been  committed  more  than  a 
year  and  a  half  before  the  date  of  the  complaint, 
(2)  that  it  was  doubtful  whether,  assuming  the 
facts  stated  by  the  prosecution  to  be  true,  any 
offence  was  committed  at  all  by  the  accused, 
and  (3)  that  no  reasons  whatever  were  given  by 
the  Magistrate  for  cancelling  the  original  bail, 
the  High  Court  directed  the  release  of  the 
accused  on  sufficient  bail  being  furnished. 
Chengalraya  Pillai  V,  Emperor,  I9li, 
2  M.W.N.  138  =  12  Cr.  L.J.  503  =  12  Ind.  Cas. 
223. 

(4)— Crim.  Pro.  Code  (1S98),  s.  i97— Bail- 
Grant  of  bail  in  non-bailable  offences — Practice. 
— The  rule  in  respect  of  non-bailable  offences  is 
that  bail  is  not  tc  be  taken  except  in  special 
circumstances,  EMPEROR  v.  Nbnsi  HANS- 
RAJ,  8  Bom.  L.R.  420  =  3  Cr.  L,J.  499. 
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Bail — continued. 

(5)— Grim.  Pro.  Code,  (1898),  s.  ^98— Bail— 
Non-bailable  offences. — An  accused  person 
ought  to  be  released  on  bail  until  reasonable 
grounds  are  mude  out  on  the  evidence  for 
believing,  him  to  be  guilty.  In  re  JOHUR 
Mull.  10  C.W.N  1033  =  4  Cr.  L.J.  221.  [F., 
36  C  174=13  C.W.N.  51  =  9  Cr.  L  J.  409  = 
4  M.L.T.  432,  1  Ind.  Gas.  910  ;  R.,  13  CW.N. 
43.] 

(6)— Discretion  of  High  Court  or  Court  of 
Session  as  to  granting  of  bail—Crim.  Pro. 
Code  (1898),  s.  498.— S.  498,  Grim.  Pro.  Gode, 
gives  the  High  Court  or  Court  of  Sassion  an 
unlimited  judicial  discretion  with  an  applica- 
tion for  admission  to  bail.  GROWN  v. 
Ebrahim  Ahmed  Dawoodjee,  l  L.B.R. 
62. 

(7) — Crim.  Pro.  Codi,  s.  498— Prouision  as 
to  bail— Discretion  of  High  Court  or  Court  of 
Sessions. — S-  498  of  the  Code  of  Criminal  Proce- 
dure gives  the  Court  of  Sassions  and  High 
Court  very  wide  powers  to  admit  an  accused  to 
bail  even  when  he  is  charged  with  a  noa- bail- 
able oSence.  The  admission  to  bail  is  a  matter 
within  the  discretion  of  the  Sessions  Ju3ge.  In 
this  case  the  Judge  having  exercised  his  discre- 
tion with  proper  care,  the  High  Court  refused 
to  ioterfere.  KING-EMPEROR  v.  BadrI 
PRASAD,  5  A.L  J.  419,  Cr.  =  A.W.N.1908,  193 
=  8Cf.L  J.  49. 

(8)— Crim.  Pro.  Code  (1872),  s.  125— i^on- 
bailable  case — Admission  to  bail  by  Police  officer, 

A.  Police  officer   reports    for   the   orders  of  a 

Magistrate  a  non-bailable  case  under  s.  125, 
Crim.  Pro.  Code,  admitting  the  accused  to  bail, 
there  being  in  the  Police  officer's  opinion,  no 
sufficient  evidence  to  justify  the  immediate 
transmission  of  the  accused  to  the  Magistrate. 
The  Magistrate,  however,  considers  that  the 
evidence  does  establish  a  prima  facie  case,  and 
he,  accordingly,  orders  its  committal  to  him  : 
Besolved,  that  the  admission  to  bail  by  the 
Police  under  s.  125  of  the  Code  being  a  purely 
provisional  arrangement,  when  the  Magistrate 
determines  that  there  is  a  prima  facie  case  of  a 
non-bailable  oSence,  the  accused  should  be  re- 
arrested and  forwarded  to  the  Magistrate  in 
custody.  Ratnagiri  Magistrate's  letter, 
NO.  675,  Rat.  Un.  Or.  C.  121. 

(9) — Sufficiency  of  bail— Duty  of  the  Court- 
Duty  of  testing  sufficiency  of  bail  not  to  be 
entrusted  to  police- — If  the  Court  admits  a  man 
to  biil,  it  is  of  course  at  liberty  to  call  for  a 
report  from  the  Police  as  to  the  sufficiency  of 
the  bail,  but  the  duty  of  deciding  as  to  the 
sufficiency  or  otherwise  is  with  the  Court  itself, 
and  not  with  the  Police.  If  such  duties  are 
irregularly  entrusted  to  the  Police,  two  dangers 
are  likely  to  arise  :  first,  a  Police  officer  may 
sometimes  be  unscrupulous  enough  to  take 
advantage  of  the  power  entrusted  to  him  for 
the  purpose  of  extortion;  secondly,  the  bringing 
o£  false  charges  against  the  Police.  QDEEN- 
EMPRESS  V.    GAYITRI    PROSUNNO    GHOSAL, 

15  C.  453. 


Bail— con^nued. 

(10)  -Bail,  effect  of. — A  person  who  is  releas- 
ed on  bail  cannot  be  regarded  as  under  imprison- 
ment so  long  as  he  is  on  bail,  though  it  might 
notha ve  the  efi  ^ot  of  restoring  complete  freedom. 
Mahammad  Yusufuddin  v.  Secretary  of 
STATE  FOR  India,  30  C.  872  P.O.  =30  I. A. 
154  =  7  C.W.N.  729  =  5  Bom.  L  R.  490  =  8  Sar. 
503. 

(II) — Arrest  of  accused  person — Application 
for  bail— Evidence  necessary  to  reimnd  tlie 
accused  psrson  to  custody. — Where  an  accused 
person,  after  hia  arrest,  applies  for  bail,  evidence 
should  be  given  on  which  tbe  Magistrate  could, 
in  the  exercise  of  his  discretion,  determine 
whether  for  the  ends  of  justice  it  is  necessary 
to  detain  the  accused  in  custody.  It  will  not 
be  necessary  on  the  first  occasion  accused  per- 
sons are  produced  before  the  Court  to  go  fully 
into  the  charge  ;  it  is  ordinarily  sufficient  to 
show  by  the  evidence  of  a  Police  officer  that  the 
Police  are  in  possession  of  information  which 
they  believe  to  be  reliable,  that  an  oSance  haa 
been  committed  and  that  the  accused  are  con- 
cerned in  its  commission.  When  the  accused 
are  brought  up  after  a  remand,  some  direct 
evidence  of  the  connection  of  the  accused  with 
the  crime  should  be  required  to  justify  the 
Magistrate  in  refusing  bail,  and  with  each 
remand  the  necessity  for  the  production  of 
implicating  proof  becomes  more  strong.  PONNU- 
SAMi  Chetti  v.  Queen,  6  M.  69  =  2  Weir  413 
=  6  Ind.Jar.  632.  [R.,  Rat.  Un.  Cr.  C.  8921. 

(12)— Criw.  Pro.  Cods  (1872),  ss.  160.  352, 
355  ani  185  (  =  ss.  76,90,  93  o/  the  Code  of 
1898) — Arrest  of  witnesses  —Bail.—k  Magistrate 
is  competent  to  admit  to  bail  recalcitrant 
witnesses  arrested  under  ss.  352  and  355  (s.  90) 
of  the  Grim.  Pro.  Code.  HIGH  COURT  PRO- 
CEEDINGS, UTH  May  1881,  No.  957,  2  Weir 
39. 

{13)— Act  XVin  of  1850  (The  Judicial 
Officer's  Protection)— Refusal  of  6aiZ.— The  duty 
of  a  Magistrate  ia  accepting  or  refusing  bail  is 
mt  merely  a  ministerial  but  a  judicial  duty.  A 
mistake  in  the  exercise  of  that  duty,  without 
malice,  will  not  sustain  an  actiou.  PARAN- 
KUSAM  NARASAYA   PANTULU  V.    GaPTAIN   R. 

A.C.STUART,   2M,HC.  396.     [R  ,  6  M  H.C. 

423.] 

(14)— Crim.  Pro.  Code  (1832),  s.  55— Option 
of  the  person  arrested  to  furniih  bail. — When 
the  Police  act  under  s.  55,  they  are  bound  to 
give  the  person  arrested  the  option  of  bail,  and 
the  bail  should  not  be  excessive,  but  in  accord- 
ance with  the  position  in  life  occupiei  by  the 
person  arrested.  In  the  matter  of  the  petition  of 
DAULAT  SINGH,  14  A.  43  =  A.W.N.  1891.  179. 
[R.,  36  A.  262  =  12  A.L.J,  365  =  15  Cr,  L  J.  288 
=  23  Ind.  Gas.  496.] 

(15)— Crim.  Pro.  Code,  s.  lOT- Proceedings 
under  bail. — No  bail  should  be  called  for  from 
a  person,  against  whom  proceedings  under  s.  107 
of  the  Grim.  Pro.  Code,  are  contemplated,  but 
not  actually  initiated.  The  most  that  can  be 
required  of  him  ia  to  furnish  recognizance,  and 


9S7 


THE  ALL  INDIA  DIGEST. 


938 


B&ll— continued, 

that  only  where  there  is  any  likelihood  of  his  ab- 
senting himself  from  Court.  MEWA  Lal  THa- 
KUR  V.  Emperor.  11  C.W.N.  415  =  5  Cr.  L.J. 
194.  [D..  36  M.  474  =  22  M.L.J.  357  =  11  M. 
L.T.  253  =  1912  M.W.N.  169  =  13  Cr.  L.J.  447 
=  15  Ind.  Cas.  79.] 

{16)  —  Contempt  of  Court -Crim.  Pro. 
Code  (1861),  s.  163.— If  suffioient  bail  is 
tendered  in  a  case  of  contempt,  the  Court  before 
which  the  oSence  is  committed  is  bound,  under 
8.  163,  Crim  Pro.  Code,  1861,  to  accept  it. 
Queen  v.  Chunder  Seekar  roy,  12  W.R. 
Cr.  18. 

(11)— Crim.  Pro.  Code  (1872).  s.  390 -Poiver 
of  Sessions  Court  to  admit  convicted  person  to 
bail. — The  Court  of  Sessions  is  not  competent 
to  make  an  order,  under  a.  390,  Crim.  Pro.  Coda 
1872,  directing  the  admission  of  a  convicted 
person  to  bail,  as  a  convicted  person  is  not  an 
accused  person.  QUEEN  v.  THaKUR  PARSHAD, 
1  A.  151,  F.B.     iAppl,  17  B.  334  ] 

(18) — Sessions  Court — Bail  after  conviction. — 
A  Court  of  Sessions  acting  under  s.  296,  Crim. 
Pro.  Code,  1872,  has  no  power  to  admit  a  con- 
victed person  to  bail.  MOHESH  MONDUL  v. 
BOLAN.^TH  MUNDUL  3  C  L.R.  404.  (23  W. 
R.  Cr.  40,  Cited  &  F.) 

(19) — Sessions  Court— Bail  after  conviction. — 
A  Sessions  Judge  has  no  jurisdiction  to  release 
an  accused  on  biil  after  convicting  him  pend- 
ing his  appeal  to  the  High  Court.  Crim.  Pro. 
Coda  (1898),  s.  498,  indicates  generally  the 
powers  of  a  Sessions  Judge  to  release  on  bail  all 
prisoners  who  he  thinks  may  be  found  to  have 
been  wrongly  convicted,  and  whose  ca?e  he  can 
either  deal  with  himself  or  has  power  to  refer 
to  the  High  Court.  It  does  not  give  him  power 
in  any  way  to  alter  or  vary  his  own  order. 
King  Emperor  v.  Basappa,  4  Bora.  L.R.  55. 
[ii.,8Cr.  LJ.  89=15  P.R.  1908,  Cr.  =  19  P. 
W.R.  1908,  Cr.] 

(20) — Sessions  Court,  potoer  of— Bail  after 
conviction.— Q.  390,  Crim.  Pro.  Code,  1872, 
refers  only  to  the  period  during  which  a  case  is 
under  enquiry  and  when  the  party  concerned  is 
still  in  the  position  of  an  accused  person, 
and,  therefore,  the  Sessions  Judge  cannot  admit 
him  to  bail  after  he  is  sentenced  and  convicted. 
Queen  v.  Ram  Rutton  Mookerjbe,  24  W. 
R.  Cr.  8  ;  Mohesh  Mundul  v.  Bhodanath 
MUNDUL,  3  C.L.R.  404  ;  MOHESH  MUNDUL 
V.  Bholanath  Biswas,  3  C.L.R.  405,  note; 
Queen  v.  Kanhai  Shahu,  23  W  R.  Cr.  40. 
[R.,  17  B.  334.] 

(21) — Power  of  Sessions  Judge  to  give  bail 
after  conviction  pending  reference  to  High 
Court. — Pending  a  reference  to  the  High  Court 
under  Act  X  of  1S72,  s.  296,  a  Sessions  Judge 
cannot  release  on  bail  persons  convicted  by  the 
Magistrate.  AradhuN  MUNDUL  v.  MYAN 
Khan  Takadgebr,  24  W.R.  Cr.  7.  [Cons., 
22  C.  669 ;  R.,  17  B.  334.] 

(22) — Sessions  Judge — Bail  after  conviction 
and  pending  reference  to  High  Court. — A  person 
sentenced  to  one  month's  imprisonment  by  a 
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Magistrate,  from  which  sentence  no  appeal  is 
allowed  under  s.  411  of  Act  XXV  of  1861,  isnot 
an  accused  person  within  the  meaning  of  s.  436 
of  the  same  Act.  so  as  to  be  admitted  to  bail 
by  the  Court  of  Session,  when  his  case  is  refer- 
red to  the  High  Court  under  s.  434  of  the  same 

Act.  THE  Queen  v.  Mahandranarayan 
Bangabhushan,  1  B.L.R.A.C.  Cr.  7  =  10 
W.R.Cr.  16.  [fl.,17  B.  334.] 

(23) — Power  of  single  Judge  of  High  Court 
pending  appeal— Release  on  bail. — Pending  the 
hearing  of  an  appeal,  a  single  Judge  of  the  High 
Court   may   order  the  release  of   a  prisoner  on 

bail.  Queen  v.  Jhaloo  Sirdar,  W.R.  1864, 
Cr.  18. 

(24)— Cnm.  Pro.  Code  (1882),  s.  497— Order 
granting  bad — Power  of  District  Magistrate  to 
revise  the  order. — The  discretionary  powers 
vested  in  a  Magistrate  of  granting  bail  are  not 
revisable  by  the  District  Magistrate,  If  he 
considers  the  order  to  be  wrong,  the  proper 
course  is  to  refer  it  to  the  High  Court.  IM- 
PERATRIX  V.  SADASHIV  NaRAYAN  JOSHI,  22 
B.  549. 

(25)— Cnm.  Pro.  Code,  Act  X  of  1882,  s.  497 
— Discretion  of  Magistrate  —  Interference  of 
High  Court.— T\ie  High  Court  will  be  very 
cautious  in  interfering  with  the  discretion  of  a 
Magistrate  in  case  of  bail  under  s.  497  of  the 
Crim.  Pro.  Code,  especially  where  the  prosecu- 
tion has  not  tendered  evidence  to  connect  the 
accused  with  the  oSence.  QUEEN-EMPRESS 
V.  Lakshman  SaNGOR,  Rat.  Vn.  Cr.  C.  892. 
(6  M.  63,  6  M.  69,  R  ) 

m)-Crim.  Pro.  Code  (1872),  s.  291— Pro- 
ceedings en  an  application  for  bail,  whether  judi- 
cial proceedings— High  Court's  poivtrs  of  inter- 
ference.— The  proceedings  in  which  it  is  or  has 
to  be  determined  whether  bail  from  an  accused 
person  should  be  taken  falls  within  the  defini- 
tion of  "judicial  proceeding"  and  the  High  Court 
has  power  to  interfere  with  orders  made  in  such 
proceedings    when    they    prove    to   be    illegal. 

Manikam  Mudali  v.  Queen,  6  M.  63  =  2 
Weir  409  =  2  Weir  577  =  2  Weir  656.  [F., 
Rat.  Un.  Cr.  Cas.  892.] 

(21)- Conviction  of  person  by  High  Court 
Sessions— Appeal  to  Privy  Council— Jurisdic- 
tion of  High  Court  to  release  the  accused  on  bail. 
— A  person  was  convicted  and  sentenced  by  the 
Criminal  Sessions  of  the  Madras  High  Court. 
Upon  a  certificate  being  granted  by  the  Advo- 
cate-General under  s.  26  of  the  Letters  Patent, 
the  High  Court  had  reviewed  the  case  and 
determined  that  the  conviction  en  certain 
counts  ought  not  to  be  upheld  and  therefore 
reduced  the  sentence.  The  accused  obtained 
special  leave  to  appeal  to  Her  Majesty  in 
Council  and  was  asked  by  the  Judicial  Committee 
to  apply  for  bail  to  the  High  Court.  On  his 
applying  to  the  High  Court  to  be  released  on 
bail,  held,  that  the  High  Court  had  jurisdiction 
to  make  an  order,  in  the  circumstances  of  the 
case,  releasing  the  accused  on  bail,  pending  the 
decision  of  the  Privy  Council.  Having  also 
regard  to  the  rule   laid  down  by  the    Privy 
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Council  as  to  the  circumstances  in  which  an 
appeal  in  a  criminal  matter  will  be  admitted  by 
the  Privy  Council  (ex  parte  Carew.  1897.  A.C. 
790),  the  accused  ought  to  be  releasjed  on  bail 
ia  the  present  case.  QueEN-EmprESS  v. 
SUBRAHMANIA  ATYAR,  24  M.  161  =  2  Wcir 
637.      [R.,  15  P.R.  1908,  19  P.W.R.  1908] 

(23)— Cnw.  Pro.  Code  (1898),  s.  4:98— Chief 
Court  has  no  potuer  to  release  a  prisoner  on  his 
expressing  intention  of  appealing  to  the  Privy 
Council. — Held,  that,  after  deoiding  a  criminal 
case,  whether  on  the  Original,  Appellate  or 
Revision  side  and  upholding  the  conviction  of 
a  prisoner,  the  Chief  Court,  Punjab,  has  no 
power  under  s.  498,  Grim.  Pro.  Code  (Act  V 
of  1898),  to  suspend  the  operation  of  his  sen- 
tence and  to  release  him  on  bail,  on  his  assert- 
ing his  intention  to  appeal  to  His  Majesty  in 
Council,  because  : — (a)  the  section  does  not 
refer  to  a  case  where  the  Court  is  functus  officio 
but  refers  to  cases  where  the  Court  has  still 
some  power  left  as  regards  the  sentence  of  the 
accused ;  (6)  the  Crim.  Pro.  Code  does  not 
provide  for  an  appeal  to  the  Privy  Council  and 
does  not  provide  for  the  release  of  the  accused 
appealing  to  the  Privy  Council.  DlWAN 
Chand  v.  King-Emperor,  19  P.W.R.  1908, 
Cr.  =  15P.R.  1908,  Cr.  =  8  Cc  L.J.  89.  (4 
Bom.  L.R,  55,  R.;  24  M.  161,  D.) 

(29)— Crim.  Pro.  Code  (1898),  s.s.  497,  498, 
167  and  3U— Explosives  Act  (VI  of  190S)— Bail 
when  to  be  granted — Likelihood  of  absconding 
— Evidence  of  complicity — What  evidence  suffi- 
cient—Police-officer swearing  to  existence  of 
evidence — Delay  in  production  of  evidence — Re- 
mand—Bail, cancellation  oj. — On  a  question 
whether  bail  should  be  granted  by  the  High 
Court  to  certain  persons  undergoing  trial  under 
the  Explosives  Act  (VI  of  1908),  held  that 
the  decisions  of  English  Courts  are  not  neces- 
sarily a  safe  guide  in  interpreting  sections 
of  the  Crim.  Pro.  Code.  It  is  not  cor- 
rect to  say  that,  in  exercising  its  discretion 
under  s.  498  of  the  Code  in  granting  bail  to 
under-trial  prisoners,  the  High  Court  should 
confine  its  attention  only  to  the  question  whe- 
ther the  prisoner  is  or  is  not  likely  to  abscond. 
There  may  be  other  circumstances  also  which 
may  affect  the  question  of  granting  bail  to 
accused  persons  who  are  alleged  to  have  com- 
mitted crimes  of  a  grave  and  serious  nature. 
It  is  the  right  of  an  accused  person  to  demand 
that  the  charge  against  him  should  be  tried 
without  any  unreasonable  delay,  and  such 
delay  will  dispose  the  Court  to  grant  bail. 
Under  s.  167  of  the  Code,  a  Magistrate,  on  the 
mere  perusal  of  the  entries  in  the  police  diaries 
relating  to  the  case  to  which  the  accused  have 
no  access,  may,  from  time  to  time,  authorize 
the  detention  of  the  accused  in  custody  for  a 
term  not  exceeding  15  days  on  the  whole. 
Thereafter,  he  can,  under  s.  344,  by  a  warrant, 
remand  an  accused  for  any  term  not  exceeding 
15  days  at  a  time,  if  sufficient  evidence  has 
been  obtained  to  raise  a  suspicion  that  the 
accused  may  have  committed  an  oSence  and  it 
appears  likely  that   further    evidence    may    be 
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obtained  by  such  remand.  Where,  on  the  ac- 
cused being  placed  for  trial,  a  police-officer  of 
superior  rank  swore  to  the  existence  of  evidence 
implicating  the  accused,  and  it  did  not  appear 
that  the  production  of  the  evidence  was  being 
unreasonably  delayed,  bail  was  refused.  Bail 
was  allowed,  however,  to  these  in  regard  to 
whom  the  production  of  evidence  was  being 
unreasonably  delayed.  A  Magistrate  may 
commit  an  accused  person  who  has  been  re- 
leased on  bail,  if  a  prima  facie  case  is  made  out 
against  him  by  the  sworn  testimony  given 
before  him.  iSfARBNDRA  LAL  KHaN  v. 
Emperor,  36  C.  166  =  13  C.W.N.  43  =  9  Cr.L. 
J.  375=  i   Ind.  Gas.  739. 

(30)— Crij;t.  Pro.  Code  (1898),  ss.  497  and 
i98— Explosives  Act  (VI  of  1908)— Bail,  when 
to  be  granted — Object  of  bail — Non-bailable 
offence — Likelihood  of  absconding — Seriousness 
of  offence  charged — Evidence  of  complicity — 
What  kind  of  evidence  sufficient — Prosecution, 
opportuni'y  to,  to  produce  evidence — Remand — 
Conspiracy,  case  of — Cancellation  oj  bail. — The 
petitioners  who  were  charged  with  offences 
under  the  Explosives  Act  (VI  of  1908),  which 
are  non- bailable  and  of  a  very  serious  nature, 
were  refused  bail  by  the  enquiring  Magistrate. 
Held,  (per  Mitra,  J.;  Coxe,  J.,  disaentiente) 
on  an  application  to  the  High  Court,  under 
s.  498  of  the  Crim.  Pro.  Code,  for  bail, 
that  the  main  question  for  consideration  was 
whether  there  were  reasonable  grounds  for 
believing  that  the  petitioners  were  guilty  of 
oSences  of  which  they  were  accused.  Other 
considerations  must  also  arise,  and  one  of 
these,  which  has  always  guided  Courts  of 
Justice  both  in  England  and  India,  is,  whether 
there  are  any  grounds  for  supposing  that  the 
accused,  if  released  on  bail,  would  abscond  and 
attempt  to  escape  justice  by  avoiding  or  delay- 
ing an  enquiry  or  trial.  An  accused  may 
ordinarily  be  released  on  substantial  bail,  until 
reasoaable|grounds  are  made  out  for  presuming 
his  guilt.  If,  after  remand,  evidence  of  an 
incriminating  character  is  not  adduced  and  if 
the  prosecution  had  already  sufficient  time  to 
adduce  such  evidence,  the  Court  would  reason- 
ably coma  to  the  conclusion  that  such  evidence 
was  not  forthcoming  at  the  time.  It  should 
then,  under  s.  497,  cl.  (2)  of  the  Code,  release 
the  accused  on  bail,  whatever  be  the  nature  of 
the  offence,  though  the  preliminary  enquiry 
should  proceed.  Whether  there  are  reasonable 
grounds  or  not  for  believing  that  the  accused  are 
guilty  of  the  ofiences  charged  must  be  decided 
judicially,  that  is  to  say,  there  should  be  tangi- 
ble evidence,  on  which,  if  unrebutted,  the  Court 
might  come  to  the  conclusion  that  the 
accused  might  be  convicted.  The  statement 
by  a  witness  in  the  witness-box  that  he  has 
seen  a  certain  act  done — an  act  of  an  incri- 
minating character — may  be  sufficient.  As  to 
whether  the  witness  can  be  fully  relied  on  or 
not  is  a  question  for  subsequent  consideration. 
But  if  there  be  no  evidence  whatsoever  or  evi- 
dence of  a  very  flimsy  character  on  the  face  of 
it,  the   inference  would  naturally   be,    after 
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reasonable  time  has  elapsed  since  the  begin- 
ning of  the  enquiry,  that  there  are  no  reason- 
able grounds  for  supposing  that  an  accused  is 
guilty.  The  prosecution  must,  however,  have 
a  fair  opportunity,  according  to  the  nature  of 
the  case,  of  adducing  evidence  of  a  really  in- 
criminating character.  The  detention  of  an 
accused  under  trial  is  not  intended  to  be 
penal,  but  its  object  is  to  secure  attendance. 
The  seriousness  of  an  alleged  ofience  and  some 
evidence  of  its  perpetration  by  the  accused 
V70uld,  however,  justify  detention.  Bail  allow- 
ed to  an  accused  person  may  be  cancelled  by 
the  Magistrate,  if,  upon  further  evidence  pro- 
duced, a  case  is  made  out  agiinat  him.  JAMINI 
MuLLiCK  v.  Emperor,  36  C. 174  =  13  C  W.N. 
51  =  9  Or.  L  J,  409  =  1  Ind.  Gas.  910  =  4  M.L.T. 
432.  (10  G.W.N.  1093.  6  M.  63,  F.) 

(31)— Ss.  496  and  114,  Cnni.  Pro.  Code 
{l882)  —  WIio  can  apply  for  bail, — Where  a  per- 
son arrested  uoder  s.  114,  Grim.  Pro.  Gode,  was 
refused  bail  on  the  ground  that  he  could  claim 
it  under  no  provision  of  the  Gode,  held  that, 
under  s.  496,  Grim.  Pro.  Gode,  "  any  person 
other  than  a  person  accused  of  a  non- bailable 
cSence"  who  "  is  arrested  or  detained  without 
warrant  by  an  officer  in  charge  of  a  police 
station,  or  appears,  or  is  brought  before  a 
Court  "  may  claim  it.  It  is  extremely  unsafa 
to  trust  to  a  marginal  note  as  giving  the  full 
purport  of  the  section  to  which  it  relates. 
EMPRESS  V.  SHEOLASING,  6  C.P.L.R.  31, 
Gf. 

(32) — Liability  of  sureties — Crtm.  Pro.  Code, 
ss.  498  and  4:99. — Before  any  person  is  released 
on  bail,  a  bond  for  such  sum  of  money  as  is 
thought  suffioient  shall  be  executed  by  the 
accused,  and  in  the  case  of  a  release  on  bail,  by 
one  or  more  sureties.  The  penalty  of  the 
bond  should  be  a  specific  sum  which  the  princi- 
pal and  the  sureties  bind  themselves  jointly 
and  severally  to  pay  in  case  of  default.  More 
than  the  penalty  of  the  bond  cannot  be 
recovered  from  one  or  all  of  them.  KlNG- 
EMPEROR  v.  KauNG  NGA.  2  L.B.R.  235.  (1 
L.B.R.  79,  U.B.R.  1897—1901,  26,  E.) 

{33)— Bail  bond — Bail,  prisoner  on,  commit- 
ting suicide— Discharge  of  sureties, — When  a 
person  who  has  been  let  out  on  bail  commits 
suicide,  the  sureties  are  discharged  from j  their 
obligation  to  produce  him.  KriSINGA  Deb 
Ghatterjbe  v.  King  Emperor,  16  C.W.N. 
550  =  15  Ind.  Caa.  1008  =  13  Cr.L.J.  592.  [F., 
37  M.  156  =  26  M.L.J.  63  =  1913  M.W.N.  77  = 
13  Gr.  L.J.  684  =  16  Ind.  Gas.  332.] 

(34) — Bail — Suicide  by  accused  —  Liability  of 
sureties  — Whether  bail  bond  liable  tc  forfeiture. 
— Where  an  accused  person  commits  suicide,  the 
sureties  who  have  given  bail  for  his  appearance 
are  not  liable  for  the  default  of  his  appearance. 
The  fact  that  the  sureties  did  not  take  steps 
to  prevent  the  accused  from  committing  suicide, 
even  though  the  possibility  of  his  doing  so  may 
have  passed  through  their  minds,  does  not 
amount  to  such  neglect    or  default  as  to  make 
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them  liable  on  the  bond.  VlJIARAGAVULU 
Naidu  v.  Emperor.  13  Cr.  L.J.  684  =  16  Ind. 
Cas.  332  =  1913  M.W.N.  77.  (16  C.W.N.  550, 
13  Cr.  L.J.  592,  15  Ind.  Gas.  1008,  F.;  6 
Term  Rep.  50,  10,  E.R.  429,  13  East  457,  104 
E.R.  448  and  7  East  405,  103  E.R.  457,  R.) 

(35) — Discharge  for  want  of  evidence — Crim. 
Pro.  Code  (Act  XXV  of  1861),  s.  212— 
Act  X  of  1872,  s.  389.— Where  the  accused 
in  a  case  of  dacoity  and  assault  were  discharged 
by  the  Magistrate  for  want  of  evidence,  but 
were  ordered  to  give  certain  security  to  appear 
before  him  any  time  within  six  months  if  called 
upon,  lield  that  the  order  for  security  was  illegal 
and  should  bo  quashed.  RAM  Lal  Tewari 
v.  SUPHARAM,  1  B.L.R.S.N.  26  =  10  W.R.Cr. 
34. 

Order  for  for  repayment  of  money  advanced 
—See  Act  XIII  OF  1859,  s.  3,  1  Weir  699. 

High  Court,  if  may  order  bail— See  ACT  XV 
OF  1903,  s.  3,  15  C.W.N.  736  =  12  Gr.  L.J.  358 
=  10  Ind.  Gag.  958. 

iSee  ACT  XV  OF  1903,  ss.  7  and  8,  33  C.  1032 
=  4Cr.  L.J.  366. 

Warrant  issued  by  Political  Agent,  endorse- 
ment in — Jurisdiction  of  Magistrate  to  release 
arrested  person  on  bail,  where  no  such  endorse- 
ment—See Act  XV  OF  1903,  s.  8,  7  G.L.J. 
171  =  7  Gr.  L.J.  198  =  12  G.W.N.  602. 

See  ACT  XIV  OF  1908,  ss.  12,  14  (1),  14 
C.W.N.  512  =  37  C.  412  =  11  Cr.L.J.  217. 

See  BOM.  ACT  VIII  OF  1367,  s.  12,  Rat.  Un. 
Gr.  C.  26  =  Cr.  Rg.  12-10-69. 

Bail  for  personal  appearance  at  a  future 
date  of  accused  permitted  to  appear  by  agent 
—See  Crim.  Pro.  Code,  1898,  s.  53,  Col. 
Dig.  Gr.  9  of  1873. 

See  Grim.  Pro.  Code,  1898,  ss.  75,  76,  13 
C.W.N.  1091. 

See  Grim.  Pro,  Code,  1898,  ss.  106,  226, 
354,  7  M.L.T.  104. 

Person  brought  before  Magistrate  illegally 
—Power  to  call  for  bail— See  GRIM.  PRO. 
CODE,  1898,  ss.  110,  113,  496,  12  Gr.  L.J.  533 
=  12  Ind.  Gas.  301. 

See  Grim.  Pro.  Code,  1898,  bs.  125  and 
476,  14  G.W.N.  306  =  37  C.  72. 

See  Grim.  Pro.  Code,  1898,  ss.  439  and 
497,  10  M.L.J.  411. 

Increasing  of  bail  during  trial — See  CRIM. 
PRO.  Code,  1898,  s,  526,  4  P.W.R.  1912,  Cr. 
=  15  Ind.  Gas.  314  =  13  Cr.L.J.  474  =  66  P.L.R. 
1912. 

Order  refusing  bail  —  Judgment — Appeal, 
whether  lies  from  order  of  a  single  Judge  of  the 
High  Court  to  a  Division  Bench— See  LET- 
TERS PATENT,  1865— Madras,  cl.  15,  4  Ind. 
Cas.  871  =  19  M.L.J.  478. 

Arrest  on  a  warrant  allowing  bail  without 
intimating  that  bail  has  been  allowed — Legality 
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— Lawful  custody — Rescue  from  custody—  See 
Penad  Code,  as,  225,  353,  147,  I6  C.W.N. 
549  =  15  Ind,  Cas.  1006  =  13  Cr.L.J.  590. 

Order  for — Effect — Stay  of  proceedings— See 
Penal  Code,  ss.  323,  147,  13  C.L.J.  329  =  38 
C.  293  =  9  Ind.  Cas,  965  =  12  Cr.L.J.  169. 

Discretions  as  to  granting  bail — See  PENAL 
Code,  s.  499,  Excep.  9  and  s.  52,  18  C.W.N. 
785  =  26  M.L.J.  621=15  Cr.L. J.  309  =  23  Ind. 
Cas.  661  =  16  M.L,T.  79  =  1914  M.W.N.  506  = 
12  A.L.J.  1042  =  20  O.L.J.  161  =  16  Bom.L.R. 
544  =  2  Bom.  Or.  Cas.  207  =  7  Bur.L.T.  167  =  41 
C.  1023,  P.O. 

See  Practice  and  Procedure,  15  B.  488. 

See  Security  to  keep  the  peace- 
Final  order— Order  limited  by  re- 
quisition, 4  Cr.L.J.  456  =  11  C.W,N,  121. 

See  Sentence— General,  7  C.L.R.  393. 

Issuing  warrants  and  exacting  heavy,  from 
accused,  whether  a  good  ground  for  transfer 
of  the  case— See  TRANSFER  OF  CRIMINAL 
CASES—  Grounds  for  transfer— Notice, 
8  C.W.N.  589. 

When  bailable  warrant  should  be  issued — See 
Warrant,  (1911)  2  M.W.N.  452  =  11  Ind.  Cas. 
614  =  12  Cr.L.J.  430. 

Preventing  person  from  going  home  until  he 
gave— See  Wrongful  Restraint,  10  W.R. 
Cr.  20. 

Bail  Bond. 

See  Bail. 

See  Crim.  Pro.  Code,  1898,  s.  514. 
See  Security  to  keep  the  peace. 
See  Security  for  good  behaviour. 
See  Security  Proceedings. 

{l)—Crim.  Pro.  Code  (1898),  s.  514:— Bail 
bond — Guarantee  by  surety  for  appearance  of 
accused — Non-appearance  of  accused  before  a 
different  Magistrate  —  Forfeiture  of  bond, — 
Where  a  person  stood  as  a  surety  for  an  accus- 
ed and  executed  a  bond  guaranteeing  the 
appearance  of  the  accused  before  the  Deputy 
Magistrate  before  whom  the  case  was  pending, 
and  the  accused  did  not  appear  before  the 
District  Magistrate  to  whom  the  case  was 
subsequently  transferred,  held,  that  there  was 
no  breach  of  the  condition  of  the  surety  bond 
so  as  to  malie  the  surety  liable  to  pay  the 
penalty.  SHAMSUDDIN  SIRKAR  v.  EMPEROR, 
30  C.  107  =  6  C.W.N.  885. 

(2)— Crim.  Pro.  Code,  1898,  s.  5U—Bail 
bonds  for  production  of  accused  before  Sessions 
Court  on  a  certain  date — Requisition  to  appear 
before  District  Magistrate — Non- appearance — 
Liability  of  sureties. — A  bail  bond  recited,  "we 
hereby  stand  surety  for  the  production  of  the 
above  named  persons  in  the  Sessions  Court,  on 
the  1st  December  next  in  the  sum  of  Rs.  200 
each,  and  in  case  of  default,  we  shall  forfeit  the 
amount  of  the  surety  to  the  King-Emperor." 
The  accused  appeared  in  the  Court  of  Sessions 
on  the  Ist  December    1903,   and  on  the  other 
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dates  of  the  hearing.  After  the  appeals  were 
dismissed  by  the  Sessions  Court,  the  District 
Magistrate  ordered  the  sureties  to  produce  the 
persons  named  within  14  days.  They  did  not 
do  so.  Then  the  District  Magistrate  ordered 
forfeiture  of  ten  per  cent,  of  the  amounts  of  the 
bond.  Held,  that  the  condition  of  the  bonds 
was  satisfied  when  the  accused  appeared  before 
the  Sessions  Court  on  the  Isl  December  1908, 
and  that  the  subsequent  proceedings  of  the 
District  Magistrate  were  not  valid.  Such  a 
bond  should  contain  a  clear  proviso  for  the  pro- 
duction of  the  accused  persons  before  the  Court 
or  officer  who  is  to  taise  measures  to  secure  the 
surrender  of  the  accused  and  to  re-commit  them 
to  jail  in  terms  of  the  warrant  :  (see  General 
Rules  and  Circular  Orders,  Criminal  of  the 
High  Court,  Chap.    I,  r.    119).     BEHARI  LAL 

Chatterjee  v.  Emperor,  Rash  Behari 
Sen  V.  Emperor,  36  C.  749  =  10  Cr, L.J.  2S1 
=  3  Ind.  Cas.  188. 

(3) — Bail  bond — Forfeiture  of  bond— Terms 
of  bond — Evidence  to  explain  terms. — Where 
the  petitioner  was  released  on  bail  pending  the 
decision  of  his  petition  for  revision  against  his 
conviction  under  s.  409,  I.P C,  and  the  bail 
bond  executed  by  his  surety  provided  that  the 
petitioner  shall  attend  before  the  Chief  Court 
on  the  day  or  days  that  he  may  be  ordered 
therefor  in  order  to  prosecute  his  case  in 
obedience  to  the  order  of  the  Court,  and,  in  case 
of  his  making  default  therein,  the  surety  bound 
himself  to  forfeit  the  sum  of  Rs.  2,500,  and  the 
petitioner  failed  to  surrender  to  his  bail  after 
the  decision  of  his  petition,  held,  that  the  surety 
vouched  for  the  appearance  of  the  petitioner 
only  on  the  dates  he  might  be  ordered  to  attend 
in  order  to  prosecute  nis  case,  which  means  the 
date  fixed  for  his  hearing  ;  in  the  absence  of 
notice  to  the  petitioner  that  he  should  remain 
in  attendance  until  his  appearance  was  dis- 
pensed with,  the  surety  committed  no  breach  of 
his  bond  when  the  petitioner  disappeared  with- 
out the  leave  of  the  Court  ;  a  bail  bond  must  be 
interpreted  with  reference  to  its  own  language, 
if  it  is  plain,  and  no  external  evidence  will  be 
admitted  to  explain  its  conditions.  EMPEROR 
V.  Nathu  Ram,  55  P.L.R.  1902. 

See  ACT  IX  OF  1872,  ss.  23,  24,  10  Bom. 
L.R.  553. 

See  Crim.  Pro.  Code,  1898,  s.  514.  30  C.  107 
=  6  C.W.N  885. 

See  Notice,  4  M.H.C.  App.  45. 

See  SURETY  BOND,  Rat.  Un.  Cr.  C.  126. 

Bailiff. 

Breaking  open  doors  in  execution  of  decree — 
Assisting  the  bailiff— Intention — See  MIS- 
CHIEF, Rat.  Un.  Cr.  C.  949. 

See  Penal  Code,  s.  147,  17  O.W.N.  941  = 
14  Cr.L.J.  274  =  19  Ind,  Cas.  706. 

Illegal  resistance  to  attachment  of  pro- 
perty by  bailiff— See  PENAL  CODE,  3.  183,  15 
B.  564. 
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Balance  Sheet. 

— Balance  sheet  under  the  Indian  Companies 
Act,  nature  of— See  ACT  VI  OP  1882,  s.  215, 
16  A.  88  =  A.W.N,  1894,23. 

— Oheating  by  finishing  false  balance  sheet — 
See  Penal  Code,  ss.  109,  415,  418.  16  A. 
88  =  A.WN.  1894,  23. 

False— See  PENAL  CODE,  s.  191,  16  A.  88  = 
A.W.N.  1894.  23. 

See  Penal  Code,  s.  409,  8  Ind.  Gas.  325. 

Ballads. 

See  Security  to  keep  the  Peace - 
LIKELIHOOD  OP  Breach  of  the  Peace,  i3 
P.R.  1889,  Cr. 

Bamboos. 

Theft  of— See  THEPT— GENERAL— WHAT 
constitutes  THEPT,  28  M.  304  =  2  Cr.  L  J. 
754. 

Bank. 

See  Banker. 

See  ACT  VI  OF  1882,  16  A.  88  =  A.W.N.  1894, 
23. 

See  Penal  Code,  s.  409,  16  A.  88  =  A.W.N. 
1894,  23. 

Banker. 

(1) — Loss  of  hundi  — Negligence — Criminal 
act  of  Bank  servant. — A  person  sent  a  hundi  by 
post  to  a  bank,  and  the  bank  presented  it  for 
payment  by  one  of  its  servants,  who  brought  it 
back  reporting  that  payment  had  been  refused. 
The  manager  of  the  bank  with  the  intention  of 
returning  it  to  the  owner  placed  it  in  an  enve- 
lope, sealed  and  stamped,  which  was  laid  upon 
the  table  ready  for  the  post,  in  accordance  with 
the  custom  of  the  bank.  The  hundi  did  not 
reach  the  owner  and  it  afterwards  appeared 
that  the  bank  servant  presented  it  for  payment 
the  following  day,  and  obtained  cash  for  it. 
Held,  that  the  bank  was  guilty  of  such  neglect 
as  to  render  it  liable  for  the  amount  of  the 
hundi.  People's  Bank  v.  Obbard,  2  Hyde 
57. 

Use  by  banker  of  customer's  money — See 
Criminal  Breach  op  Trust,  32  P  R.  I90i, 
Cr. 

Banker  and  Customer. 

See  Criminal  breach  op  trust,  135  P. 
L.R.  191. 

Bankers'  Books  Evidence  Act. 

See  ACT  X VIII  OP  1891. 
Barrister. 

See  Legal  Practitioners  -Barrister. 

Bar  to  prosecution. 

—  Suit  in  Civil  Court. — Civil  proceedings  do 
not  constitute  a  bar  to  a  prosecution  in  a 
Criminal  Court.  MADHUB  KyBURTO  v. 
Keshub  Singh,  9  W.R.  Cr.  22. 

Bar  to  trial. 

See  Mad.  Act  XXIV  op  1859.  ss.  10  and 
44,  17  M.  278  =  1  Weir  839. 
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Previous  acquittal  —  See  JOINDER  OP 
Charges— General,  12  Bom.  L.R.  226. 

See  Penal  Code,  as.  395,  411.  412,  A.W.N. 
1898,  203. 

Basini. 

Dedication  of  minor  as— See  PENAL  C0DE» 
s.  372,  15  M.  75  =  1  Weir  372. 

Bastardy  Proceedings. 

See  Maintenance. 

{1)—Crim.  Pro.  Code  (1832),  s.  i88— Bast- 
ardy proceedings — Their  nature — Evidence  Act, 
s.  120 — Bastardy  proceedings,  under  s.  488, 
Crim.  Pro.  Code,  are  civil  proceedings  within 
the  meaning  of  s.  120  of  the  Evidence  Act,  and 
the  defendant  thereto  may  give  evidence  on  hia 
own  behalf.  NUR  MAHOMED  v.  BISMALLA 
JAN,  16  C.  781.  [F.,  154  P.L.R.  1914;  R.,  18 
B.  468,  L.B.R.  1893—1900,  662,  168  P.L.R. 
1903  =  19  P.R.  1903,  Cr.,  17  C. P.L.R.  127; 
Appr.,  5  P.R.  1914,  Cr.] 

Bathing. 

In  a  tank  not  set  spart  for  bathing  purposes 
—See  Penal  Code,  s.  277,  i  Weir  228. 

Battle-axe. 

See  act  Xr  op  1878,  s.  4  (8).  1  Weir  654. 

Bazaar. 

See  ACT  V  OP  1861,  U.B  R.  1892—1896, 
Vol.  I,  296. 

Beating. 

Branding  and,  for  the  purpose  of  freeing 
from  bawitohmenb- See  CULPABLE  HOMI- 
CIDE, 4  Bom.  L.R.  879. 

To  exercise  evil  spirits — Death— See  PENAL 
Code,  ss.  84,  304,  Rat.   Un.  Cr.  C.  603. 

Beggar. 

— Liability  of  a  beggar  to  pay  maintenance — 
See  Maintenance,  2  Weir  616. 

Begin,  Right  to. 

See  Crim.  Pro.  Code,  1898,  s.  434,  8  B.  200. 

Benamee  Transactions. 

Alleged  false  statements  involving  questions 
of  benamee — Impropriety  of  criminal  trial  for 
perjury — Charge,  Vagueness  of — See  PERJURY, 
10  C.W.N.  1099  =  4  Cr.  L.J.  227  =  4  C.L.J.  558. 

Bench  of  Honorary  Presidency  Magistrates. 

Crim.  Pro.  Code  (1898).  ss.  18,  21,  106— 
Bench  of  Honorary  Presidency  Magistrates.— 
8.  18  of  the  Code  confers  the  full  powers  of  a 
Presidency  Magistrate  on  a  Bench  of  Honorary 
Presidency  Magistrates  under  the  Code  ;  and 
the  Bench  can,  therefore,  take  action  under 
s.  106.  HASSAN  V.  Yas  Eubar,  7  Bom.  L.R. 
833  =  2  Cr.  L  J.  770. 

Bench  of  Magistrates. 

See  Crim.  Pro.  Code,  1898,  ss.  15,  16. 
(1) — Bench  of  Magistrates,  powers  of — Crim. 
Pro.   Code  (X  of  1872),  ss.  50,  530.— A  Bench 
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of  Magistrates,  being  empowered  only  to  try 
oSaaces,  is  not  competent  to  deal  with  the 
miscellaneous  matters  mentioned  in  s.  530  of 
the  Crim.  Pro.  Code  of  187i2.  SUFFERUDDIN 
V.  Ibrahim,  3  C.  751.     [R.,  20  C.  870.] 

(2) — Bench  of  Magistrates,  -powers  of. — It  is 
not  competent  to  a  Bench  of  Magistrates  to  deal 
with  a  case  under  s.  530.  SUFFERUDDIN  v. 
Ibrahim,  2  C.L.R.  263. 

(3) — Bench  of  Magistrates,  decision  oj — 
Appeal — Summary  procedure. — No  appeal  lies 
to  a  District  Magistrate,  in  a  case  tried  under 
Chap.  XVIII  of  the  Crim.  Pro.  Code,  from  the 
decision  of  a  Bench  of  M^,gistrates  consisting  of 
an  Assistant  Magistrate  with  Second  Class 
powers  and  two  or  more  Honorary  Magistrates. 
Havaldar  Roy  v.  Jagu  Mean,  9  C  96=^11 
C.L.R.  423  =  5  Shome  L.R.  85, 

(4) — Irreifular  order  by  Bench  of  Magistrates 
— Case  partly  heard  by  one  Bench  and  decided 
by  anothzr. — Where,  in  a  summary  case,  no 
member  of  the  Beach  of  Magistrates,  that 
heard  the  evidence  for  the  prosecution,  was  on 
the  Bench  that  recorded,  on  another  day,  the 
evidence  for  the  accused  and  acquitted  them, 
held,  by  the  High  Court,  that  the  order  of 
acquittal  was  irregularly  made  and  should  be 
set  aside  and  the  case  should  be  tried  de  novo. 
RAMSUNDER  De  v.  RAJAB  ALI,  12  C.  558. 

(5) — Trial  before  Bench  of  Magistrates — 
Decision  not  by  same  Bench  by  which  case  loas 
heard  —  Irregularity. — Where  a  prosecution 
was  commenced  before  a  Bench  of  Migistrates, 
and  on  a  subsequent  day  the  trial  was  proceeded 
with  before  a  Bench  which  contained  only  one 
of  the  Magistrates,  who  heard  the  case  on  the 
previous  occasion  and  the  accused  was  oonviot- 
ed,  the  High  Court  set  aside  the  conviction 
and  ordered  a  new  trial.  QUEEN-EMPRBSS  v, 
Basappa,  18  M.  394  =  2  Weip  17.  [Diss.,  15 
Or.  L  J.  516  =  24  Ind.  Gas.  604  =  17  O.C.  142.] 

(6) — Trial  before  Bench  of  Magistrates  — 
Decision  to  be  by  same  Magistrates  that  heard 
the  evidence  —  Irregularity  —  Retrial. — Where 
evidence  for  the  prosecution  was  taiien  before 
two  Honorary  Magistrates  and,  on  a  subsequent 
day,  the  evidence  for  the  defence  was  taken 
before  one  of  them  and  another  Magistrate  who 
delivered  the  juigment  and  convicted  tha  accus- 
ed, the  High  Court  set  aside  the  conviction 
and  ordered  a  new  trial.  Hardwar  SinGH 
OR  LALD  v.  Khega  Ojha,  20  C.  870.  [Diss., 
15  Cr.  L.J.  516=17  O.C.  142  =  24  Ind.  Cas. 
604;  F.,  23  0.  194,  IS  M,  394  =  2  Weir  17;  D., 
21  M.  246  =  2  Weir  17.] 

(7) — Decision  to  be  by  same  Magistrates  that 
heard  the  evidence. — In  the  absence  of  any 
provision  of  law  providing  for  a  change  in  the 
constitution  of  Benches  of  Magistrates,  only 
those  Magistrates,  who  have  heard  the  whole 
evidence  can  decide  a  case.  8.  350  of  the  Code 
does  not  apply  to  cases  of  this  description.  A 
decision  given  by  a  Bench  consisting  of  three 
Magistrates,  only  two  of  whom  heard  the  entire 
evidence,  was  set  aside.     Damri  Thakur  v. 
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Bhowani  Sahoo,  23  C.  194.  (13  C.L.R.  212, 
20  0.  870.  F.)  [Diss.,  15  Cr.  L.J.  516  =  17  O.C. 
142  =  24  Ind.  Cas.  604  ;  E.,  85  C.  457  =  12  0. 
W.N.  416  =  7  Cr.  L.J.  220  =  7  C.L  J.  488,  1  N. 
L.R.  187;  D.,  21  M.  246  =  2  Weir  17,  3  N.LR. 
67.] 

(7-a) — Bench  of  Magistrates — Conviction  in 
absence  ol  two  members  of  the  Bench, — Where  a 
case  w  js  tried  by  a  bench  consisting  of  seven 
Magistrates  and  when  the  judgment  was  pro- 
nounced and  the  accused  was  convicted,  only 
five  out  of  those  seven  Magistrates  were  present, 
held,  that  the  mere  circumstance  that  two  out 
of  the  seven  Magistrates  were  absent  on  the 
day  when  the  accused  was  convicted  did  not 
afiect  the  legality  of  the  conviction.  KARU- 
pannaNadanv.  Chairman,  Madura  Muni- 
cipality, 21  M.  246  =  2  Weir  17  =  1  Weir  751. 
[Diss.,  15  Cr.  L.J.  516  =  24  Ind.  Cas.  604  =  17 
O.C  142;  R.,  3N.L.R.  67.] 

(8) — Bench  of  Honorary  Magistrates — Presence 
at  every  hearing  of  each  Honorary  Magistrate 
deciding  a  case,  necessity  of. — Held,  that  it  is 
not  necessary  to  validate  a  judgment  of  a  Bench 
of  Honorary  Magistrates  that  each  Honorary 
Magistrate  who  decides  the  case  must  be  present 
at  every  hearing  when  the  evidence  is  haard. 
INDAR  DUT  v.  KING-EMPEROR,  17  O.C.  142  = 

ISCr.L  J.  516  =  24  Ind.  Cas.  604.  (20  C.  870, 
23  C.  194,  18  M.  394,  21  M.  246,  R.) 

(9) — Trial  by  Bench  of  Magistrates — Absence 
of  some  of  the  members  at  the  adjourned  trials 
effect  of. — Where  a  case  triable  by  a  Pirst-Clasa 
Magistrate  was  at  first  tried  by  a  Bench  exer- 
cising First  Class  powers,  but  the  individual 
Magistrates  having  no  such  power,  the  case  was, 
at  the  adjourned  trial,  tried  before  only  one  of 
them,  held  that  he  was  not  competent  to  try 
the  case  alone.  In  the  matter  of  Baroda 
Prosunno  Chuckerbutty,  2  C.L.R.  348. 

{10)— Bench  of  Magistrates — Absence  of  one  of 
them  during  a  portion  of  the  trial. — Where  a 
person  was  tried  by  a  Bench  consisting  of  a 
stipendiary  and  two  Honorary  Magistrates,  and, 
in  the  course  of  the  trial,  one  of  the  Honorary 
Magistrates,  was  absent,  and  important  evidence 
was  recorded  in  his  absence,  but  on  the  following 
day  he  resumed  his  seat  and  joined  with  the 
other  Magistrates,  in  signing  the  order  for  the 
conviction  of  the  accused,  held,  that  the  convic- 
tion was  bad.  8HUMBHU  Nath  SARKAR  v. 
Ram  Kamad  Guha.  13  C.L.R.  212.  [F.,  23 
C.  194 ;  R.,  20  C.  870,  25  C.  233.] 

(11) — Bench  of  Magistrates — Absence  of  some 
during  part  of  the  trial.  — Where  three  out  of  the 
six  Magistrates  constituting  a  Bench,  who  had 
heard  only  the  defence  part  of  the  trial,  express- 
ed their  judgments  in  the  case,  as  well  as  the 
three  who  had  tried  the  case  throughout,  and 
came  to  the  same  conclusion  as  the  latter  three 
Magistrates  on  a  question  of  law,  hdd,  that,  as 
the  conclusion  they  had  arrived  at  was  a  correct 
one,  the  irregularity  was  not  of  such  a  nature 
or  degree  as  to  vitiate  the  proceedings,  or  to 
require  the  interference  of  the  High  Court. 
In  re  Ramasami  Aiyar,  2  Weir  18, 
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{U)—Crtm.  Pro.  Code  1882,  s.  16-Bench  of 
Magistrates — Right  of  an  absent  member  to  vote. 
— A  Magistrate  who  has  been  absent  from  the 
Bench  during  a  material  part  of  the  trial  of  a 
case  is  entitled  to  voto  with  his  brother  Magis- 
trates, when  a  diSerence  of  opinion  arises.  In  re 
RBNGANATHEN,  2  Weir  13. 

(13) -Grim.  Pro.  Code,  1882,  s.  261— Offence 
under  s.  48,  Police  Act  (XXIV  o/  IQf^Q)— Juris- 
diction of  Bench  of  Magistrates. — 8.  48  of  the 
Polioe  Aot,  which  relates  to  obstruction  and 
nuisances  in  roads  (within  the  limits  of  towns), 
is  a  general  conservancy  clause,  and  the  ofiances 
committed  thereunder  are  within  the  oogni- 
Z4;nce  of  a  Bench  of  Magistrates.  QUEEN- 
Empress  v.  OOLAGANADAM,  13  M.  142  =  1 
Weir  910  =  2  Weir  327. 

(14)— Criw.  Pro.  Code,  1882,  ss.  15  and  16— 
Conviction  by  a  Bench  of  Magistrates  consisting 
of  an  appointed  Chairman  and  another  Special 
Magistrate  —  Poiuer  of  Chairman  to  convict, 
availtvg  himself  of  his  right  to  a  casting  vote. — 
Paragraph  1  of  the  Rules  made  by  the  Govern- 
ment, dated  5th  April,  1889,  under  ss.  15  and 
16,  Crim.  Pro.  Code,  as  amended  by  the  Govern- 
ment Order,  dated  18lh  July,  1889,  lays  down 
that,  in  the  absence  of  a  salaried  Magistrate, 
the  Bench  could  not  consist  of  less  than  three 
members.  Government  order,  dated  30th  July, 
1890  merely  empowered  the  Benches  of  Magis- 
trates at  Madura  and  Dindigal  to  try,  even  in 
the  absence  of  a  salaried  Magistrate,  the  offences 
under  the  Penal  Code  specified  in  clause  1 
of  paragraph  1  of  the  Rules,  dated  5th  April, 
1889,  a  class  of  offences,  which  was  theretofore 
triable  by  them  only  m  conjunction  with  a 
salaried  Magistrate,  and  it  appointed  specially 
designated  Presidents  for  the  trial  for  such  oases, 
but  the  power  was  given  and  the  Chairman 
appointed  subject  to  the  Rule  contained  in  the 
proviso  to  paragraph  1.  Where  a  person  was 
tried  by  a  Bench  of  Magistrates  at  Dindigal 
consisting  of  a  pensioned  District  MunsiS,  who 
had  been  appointed  the  Chairman  of  the  Bench 
and  one  Special  Magistrate,  for  an  offence 
punishable  under  s.  352  of  the  Pena!  Code  and 
the  Magistrates  differing  as  to  the  guilt  of  the 
accused,  he  was  convicted  by  the  Chairman 
availing  himself  of  his  right  to  a  casting  vote, 
held,  that  the  Court  was  not  legally  constituted 
and  that  the  conviction  was  wrong.  QUEEN- 
Empress  v.  Muthia,  16  M.  410  =  2  Weir  li. 

(15)— Bench  of  Magistrates—  Difference  of 
opinion  bettoeen  Chairman  and  colleague — Cast 
ing  vote  of  Chairman — District  of  Faridpur — 
Notification  m  force  in  1905 — Whether  still  in 
force  m  Faridvur — Bengal,  Bihar,  Orissa  and 
Assam  Laws' Act  (YII  of  1912),  ss.  3,  8.— In 
1913,  the  petitioners  were  tried  in  the  District 
of  Faridpur  by  a  bench  consisting  of  two  Honor- 
ary Magistrates.  The  Chairman  recorded  a 
judgment  of  conviction,  and  his  colleague  a 
judgment  of  acquittal.  The  Magistrates  took 
the  view  that  a  Chairman  had  a  casting  vote. 
The  trial  thus  resulted  in  a  conviction.  An 
appeal  to  the  District  Magistrate  was  dismiss- 
ed.    In  1906,  the    Government  of  Bengal   had 
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ssued  a  notification  directing  that,  in  the 
event  of  a  disagreement  between  two  members 
of  a  Bench  of  Magistrates,  the  case  shall  be 
referred  back  to  the  District  Magistrate  or 
Sub-Divisional  Officer  as  the  case  may  be  : — 
Held,  that,  as  Faridpur  was  not  within  the 
limits  of  the  Government  of  Bengal  in  1906, 
and  as  the  application  of  the  notification  was 
not  extended  when  the  territorial  limits  of  the 
Government  of  Bpngal  were  extended  in  1912, 
so  as  to  include  Faridpur,  the  notification  did 
not  apply  to  the  present  case.  In  1905,  when 
Faridpur  was  in  Bengal,  a  notification  was  in 
force  under  which  a  difference  of  opinion  bet- 
ween two  members  of  a  Bench  was  to  be  settled 
by  the  casting  vote  of  the  Chairman  :  Held, 
that,  under  s.  3  of  Act  VII  of  1912,  this  noti- 
fication  was  still  in  force  in  Faridpur  and  that 
the  conviction  in  the  present  case  was  legal. 
No  general  rule  can  belaid  down  that,  when 
there  is  a  difference  of  opinion  between  two 
Magistrates  composing  a  Bench,  the  accused 
should  be  acquitted  in  appeal,  although  the  fact 
that  one  of  the  two  trying  Magistrates  is  in 
favour  of  acquittal  is  a  very  important  factor 
calling  for  careful  consideration.  ULTAF 
Sheikh  v.  Emperor,  14  Cr.  L.J.  684  =  21 
Ind.  Gas.  1004  =  18  C.W.N.  384. 

(16)— Municipal  offence— Salaried  officer  of 
Municipality  —  Disqualification— Crim.  Pro. 
Code  (1882)",  s.  555,— A  conviction  for  a  Muni- 
cipal offence,  by  a  Bench  of  Magistrates  includ- 
ing a  salaried  Officer  of  the  Municipality,  is  bad 
in  spite  of  the  provisions  of  s.  555  of  the  Crim. 
Pro.  Code.  NOBIN  KRISHNA  MOOKERJEE  v. 
CHAIRMAN  OP  THE  SUBURBAN  MUNICI- 
PALITY, 10  C.  194  [R.,  18  B.  442  ;  D.,  15  A. 
192.] 

(17&18) — Trial  by — Alteration  in  constitu- 
tion of,  during  trial—'  Qaorum.'— Where  a 
Bench  of  Magistrates  consisted  of  four  members, 
but  only  two  of  them,  who  constituted  a  quorum 
of  the  Bench,  sat  throughout  the  trial,  heard 
all  the  evidence  and  decided  the  case,  the  re- 
moval from  the  Bench,  during  the  trial,  of  two 
other  Magistrates,  who  were  supernumerary  to 
the  quorum  necessary  to  constitute  a  valid 
Bench,  does  not  invalidate  that  Bench  or 
vitiate  the  trial.  BABBADRI  Bani  v.  TRIBHU- 
BAN  Nath,  3  N.L.R.  67  =  6  Cr.  L.J.  43. 

{\9)— Bench  of  Magistrates— Poioers  of  mem- 
ber to  act  independently  of  the  Bench. — An 
Honorary  Magistrate,  who  is  a  member  of  an 
independent  Bench,  which  exercises  third  class 
powers,  cannot  act  independently,  that  is  to  say, 
when  not  sitting  on  the  Bench,  unless  he  is 
authorised  to  aot  independentlv.  EMPEROR  v. 
NURI  sheikh,  29  C.  483  =  6  C  W.N.  596. 

See  BEN.  ACT  V  OF  1876,  s.  216.  9  C.  38. 

See  MAD.  Act  XXIV  OF  1859,  s.  48,  13  M. 
142  =  1  Weir910  =  2  Weir 327. 

Power  of  Bench  of  Honorary  Presidency 
Magistrates  to  take  action  under  s.  106,  Crim. 
Pro.  Code— See  BENCH  OF  Honorary  Pre- 
sidency Magistrates,  7  Bom.  L.  R.  833  =  2 
Cr.  L.J,  770. 
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See  Grim.  Pro. Code,  1898,  s.  21,  8  C.W.N. 
862. 

See  Grim.  Pro.  Code,  1898,  ss.  264,  407,  9 
M.  36  =  2  Weir  460. 

Municipal  Councilloi'  reporting  a  case  for 
prosecution  —  His  competency  to  be  one  of 
Bench  of  Magistrates  to  try  the  case  —  See 
Grim.  Pro.  Code.  1898,  s.  558,  2  Weir  728. 

Trial  by— Some  not  present  throughout  the 
trial — Irregularity,  whether  curable— S<?e  MA- 
GISTRATE, Jurisdiction  of  —  General 
Jurisdiction,  9  M.L.J.  335. 

See  Summary  Trial,  4  L.B.R.  277. 

Benefit  of  doubt. 

(1) — Principle  explained. — Where  the  pro- 
babilities in  favour  of  the  prosecution  outweigh 
those  in  favour  of  the  defence,  but,  looking  to  all 
the  circumstances,  there  remains  a  reasonable 
doubt  in  favour  of  the  accused,  the  accused 
must  get  the  benefit  of  that  doubt,  QUEEN- 
Emprbss  V.  Shivgod,  Rat.  Un.  Cr.  C.  127. 

(2) — To  favorer  the  accused  must  be  a  reason- 
able or  subitantial  one.— The  accused  must  be 
given  the  benefit  of  the  doubt,  but  that  doubt 
must  be  a  reasonable  or  substantial  one,  such 
as  a  jury  would  give  efleoc  to,  in  their  ordinary 
every  day's  action  as  men  '^f  business  and  not 
the  mere  creature  of  speculative  ingenuity  or 
mental  timidity.  EMPRESS  v.  KALI  Pra- 
SANNA  KABYABISHARAD,  1  C.W.N.  465. 

(3) — The  doubt  of  which  it  is  usual  to  give  an 
accused  persou  tbe  benefit  is  a  reasonble  doubt. 
Slight  doubt  of  his  guilt  is  not  a  proper  ground 
for  reversing  his  couviction.  QueenEmpress 
V.  Nga  Shwe  The,  LB  R.  1893-1900,  149. 

(4^ — The  doubt  which  entitles  an  accused 
person  to  an  acquittal  is  a  reasonable  doubt  and 
no  other.  QuebnEmpRESS  v.  DAYA,  S.C. 
221,Oudh. 

(5) — A  Court  should  carefully  consider  the 
evidence  for  the  prosecution  and  the  probability 
or  improbability  of  the  statements  made  by  the 
witnesses  being  true,  and  if  that  evidence  left 
reasonable  doubt  in  its  mind  as  to  the  guilt  of 
the  accused,  it  should  give  them  the  benefit  of 
that  doubt.  ALI  HUSSAN  v.  QUEEN- 
Empress,  L.B.R.  18S3-1900,  349. 

(6) — Burden  of  proof—  Guilt  of  accused — 
Bsnefit  of  doubt.— "When  L  was  convicted  of  the 
offence  of  murder  and  K  of  abetment,  the  Chief 
Court  set  aside  the  conviction  of  K,  holding 
that  evidence  against  L  was  overwhelming, 
but  the  police  report  and  the  surrounding 
oircumstances  showed  that  probably  K  was 
implicated  owing  to  his  being  extremely  un- 
popular in  the  village.  LaCHHMAN  SINGH  v. 
King  Emperor,  90  P.L.R.  1903  =  4  Ind.  Cas. 
992. 

(7)  —First  report — Description  of  the  culprits 
not  applying  to  the  persons  subsequently  accused 
— Benefit  of  doubt — False  implication  of  ene- 
mies,— Held,  that,  where  the  first  report  of  the 
oommission  of  a  crime  made  by  a  person  closely 
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connected  with  the  complainant  does  not  men* 
tion  the  names  of  the  persons  subsequently 
implicated,  and  says  the  culprits  were  of  a 
certain  village,  which  description  does  not  apply 
to  them  at  all,  their  conviction  is  illegal  ;  or  in 
any  case  such  a  circumstance  so  weakens  the 
prosecution  that  they  must  be  allowed  to  get 
benefit  of  doubt.  MUHAMMADA  alias  Santu 
V.  The  Crown,  33  P.W.R.  1911,  Cr.  =  12  Cr. 
L  J.  961  =  12  Ind.  Caa.  649. 

Case  of  doubt  -  Suspicious  circumstances  — 
Unappealable  sentence — Legality — Concurrent 
findings  of  lower  Courts— Revision — See  ACT 
XII  OF  1896,  s.  51,  43  P.W.R.  1913,  Cr. 

See  APPELLATE  COURT,  5  P.R.  1876,  Cr.,  6 
P.R.  1898,  Or. 

See  Conviction,  7  P  L.R  1911  =  9  Ind,  Cas. 
400=12  Cr.  L.J.  69  =  11  P.W.R.  1911,  Cr. 

See  Grim.  Pro.  Code,  1898,  ss.  253.  254.  2 
P.R.  1906,Cr.  =  37  P.L.R.  1906  =  3  Cr. L.J.  345. 

See  Grim.  Pro.  Code,  1898,  s.  297,  l  M.L. 
T.  350  =  4  Cr.  L  J.  502. 

When  should  be  given  to  accuspd — See  CriM. 
Pro.  Code,  1893,  s.  439,  5  P.W.R.  1913,  Cr. 
=  i4Gr.  L.J.  320=19  Ind.  Cas.  1008  =  152  P. 
L.R.  1913. 

Accused  entitled  to  — See  INTENTION,  U.B. 
R.  1897—1901,  Vol.  I,  316, 

When  to  be  given— See  PENAL  CODE,  ss.  72 
302,  201,  11  P.R.  1913,  Cr. 

Accused's  name  not  mentioned  at  the  earli- 
est stage— Benefit  of  doubi—  See  PENAL  CODE, 
ss.  147,  148,  332,  .395,  223  P.L.R.  1912  =  41  P. 
W.R,  1912,  Cr. 

Blood  stains  on  clothes — Accusing  one  per- 
son at  the  tbana  and  different  person  on  the 
spot— See  PENAL  CODE,  s.  307,  14  P.W.R. 
1913,  Cr.  =  67  P.L  R.  1913  =  19  Ind.  Cas.  196 
=  14  Cr.  L.J.  196. 

Identification  of  accused — Tracker — Evidence 
of— See  PENAL  CODE,  s.  395,  71  P.L.R.  1910. 

See  PENAL  CODE,  s.  467,  34  P.L.R.  1907  =  1 
P.W.R.  1907,  Cr. 

Benefit  Society. 

Whether  it  is  liable  to  be  taxed  — See  Mad. 
Act  I  OF  1884,  s.  103,  sch.  A.  (1)  (A  &  B),  11 
M.  253  =  11  Ind.  Jur.  369. 

Bengal  Acts. 

See  Acts— Bengal  acts. 
Bengal  Regulations. 

See  Regulations-Bengal  Regulations. 
Berar  Criminal  Code. 

See  Grim.  Pro.  Code,  Berar. 
Berar  Municipal  Law,  1886. 

(1)  S.  146  (1)— Member  of  Municipal  Com- 
mittee— Advancing  money  to  Municipal  con- 
tractor for  municipal  works — OSence — See 
PENAL  CODE,  s.  168,  7  N.L.R.  53  =  10  Ind. 
Cas.  577  =  12  Cr.  L.J.  281 

(2)— Ss.  146  (1),  151— Municipal  member  be- 
coming interested  in  contracts  in  contravention 
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Berar  Municipal  Law,  1886 — concluded, 

of  the  terms  ol  s.  146  {I)— Applicability  oj  s,  151 
— Offence  under  s.  163,  I.P.C  — Complaint,  as 
required  by  s.  l^l,  whether  necessary —Objec- 
tion overruled  summarily— Propriety- — Where 
a  member  of  a  Maoicipal  Committee  in  Berar 
becomes  directly  or  indirectly  interested  in 
contracts  made  with  the  said  Committee,  in 
violation  of  the  prohibition  contained  in  s.  146 
(1)  of  the  Berar  Municipal  Liw.  1836,  he 
commits  an  offence  punishable  under  s.  168, 
I.P.C,  and  s  .  151  of  the  Barar  Municipal  L^w, 
1886,  has  no  application.  8.  151,  Barar  Muni- 
cipal Law,  1886,  applies  only  to  what  are 
generally  known  as  municipal  ofiences,  i.e., 
offences  against  the  powers,  rules  and  bye-laws 
of  a  Municipal  Committee,  in  respect  of  which 
the  Committee  is  given  a  diaoretion  to  complain 
or  not  to  complain,  and  in  such  cases,  the 
Criminal  Courts  are  restrained  from  taking 
cogniaance  unless  aod  until  the  Committee  has 
complained.  N.\RAYAN  v.  EMPEROR  6  N.L. 
B.  114  =  8  Ind.  Cas.  274^11  Cr.  L.J.  613. 

(3)— S.  151— See  No.  2,  siipra. 
Berar  Penal  Code. 

See  Penad  Code  (Berar). 
Betel. 

See  Chewing  Betel. 
Betting. 

See  Gambling. 

See  Gaming. 

(1) — Gaming. — A  bet  cannot,  for  the  pur- 
poses of  criminal  law,  be  treated  as  a  game- 
Under  the  Indian  Law,  mere  betting  is  not 
punishable.  QUEEN-EmpRESS  v.  NarOTTAM 
Dass  Motiram,  13  B.  681.  [Doubted,  31  0. 
542  =  8  C.W.N.  458.] 

On  rainfall— See  BOM.  ACT  IV  OF  1887, 
S3.  3  and  4,  13  B.  681. 

On  figures  of  auction — See  BOM,  ACT  IV 
OF  1887,  ss.  3,  4,  5,  26  B.  533  =  4  Bom.  L.R. 
271. 

Distinction  between  gaming  and  betting — 
See  Gaming,  31  0.  542  =  8  C.W.N.  458. 

Bhagdari  and  Narwadari  Tenures. 

See  Bom  Act  V  op  1862. 
Bicycle 

(1) — Bicycle,  if  a  vehicle. — A  bicycle  is  a 
vehicle  with  springs  under  the  Municipal  Acts. 
Wilson  v.  Madras  Municipality,  19  M. 
83  =  5  M.L.J.  293. 

(2)— Whether  liable  to  be  taxed— See  Mad. 
Act  I  OF  1884,  sch.  (c),  19  M.  83  =  5  M.L.J. 
293. 

Bidding  at  auction. 

Without  intending  to  purchase — See  CON- 
TEMPT OF  Lawful  Authority,  3  W.R.  Cr. 
33. 

Bigamy. 

See  Crim  Pro.  Code,  1898,  s.  198. 
See  Penal  Code,  ss.  494,  495. 


Bigamy — continued, 

(1) — PenalOode,  s.  494 — Bigamy — Essentials 
of  the  offence. — S.  494  requires  proof  of  a  second 
contract  of  marriage  in  the  lifetime  of  the 
husband  or  wife  of  the  party  as  the  case  may 
be,  and  of  the  invalidity  of  such  contract  by 
reason  of  the  husband  or  wife  being  alive. 
Polygamy  is  not  permitted  to  women  by  the 
general  Hindu  Law  HIGH  COURT  PROCEED- 
INGS, 28th  June  1S70,  No.  1204,  l  Weir  963, 
F.B.      IR.,  1  Weir  563  ] 

(2) — Penal  Code,  s.  494 — Right  of  Hindu 
woman  to  marry  second  time. — The  Hindu  Law, 
which  recognises  the  right  of  a  Hindu  husband 
to  contract  a  valid  second  marriage,  notwith- 
standing the  continuance  of  a  former  marriage, 
does  not  recognise  a  correlative  right  on  the 
part  of  a  Hindu  wife.  In  cases  under  s.  494, 
the  point  for  determination  is  whether  there 
was  a  valid  subsisting  marriage  at  the  date  of 
the  second  marriage.  In  re  MICHAEL  alias 
Vellaya  Kudumban,  1  Weir  563. 

(3)— Pena^  Code,  ss.  52,  79,  494,  497— Cus- 
tom  of  caste  authorising  dissolution  of  marriage 
witliout  husband's  consent  and  second  mar- 
riage.— A  woman  of  the  Talapad  Koli  caste  was 
convicted  under  s.  494  of  contracting  a  marriage 
with  another,  during  the  lifetime  of  her  first 
husband.  The  bigamous  husband  was  convict- 
ed of  committing  adultery  with  that  woman. 
The  defence  was  that  a  natra  marriage  had  been 
solemnized  between  them,  and  that  it  was  the 
custom  of  the  caste  that  a  woman  may,  without 
the  consent  of  her  husband,  leave  him  and 
contract  a  valid  marriage  with  another  man. 
Held  that  such  a  custom  as  that  set  up,  even  if 
it  be  proved  to  exist,  was  invalid  as  being 
entirely  opposed  to  the  spirit  of  the  Hindu 
Law,  and  that  a  marriage  entered  into  in 
accordance  with  such  a  custom  was  void. 
Reg.  v.  karsan  goja  ;  Reg  v.  Bai  rupa,  2 
B  H.C.  117.  [fi  ,  1  B.  97  (117),  2  B.  140  (141), 
4  B.  330  (332),  545  (567),  10  B  H.C.  381  (382). 
12  C.P.L.R.  19,  Cr. ;  Z).,  5  B.H.C.  17,  Cr.,  17 
B.  400.] 

(4) — Sagai  or  nikka  marriage — Relinquish- 
ment  of  wife— Penal  Code,  s.  494.— A  convic- 
tion under  s.  494,  Penal  Code,  cannot  be  sup- 
ported where  there  is  evidence  to  show  that,  by 
the  custom  of  the  caste,  sagai  or  nikka  mar- 
riage was  admissible  and  that  the  husband  had 
relinquished  his  wife.  JUKNI  alias  PARBATI  v. 

Queen-Empress,  19  C.  627.    (7  C.L.R.  354, 
F.) 

(5) — Nikka  marriage— Penal  Code,  ss.  494, 
495. — A  nikka  marriage  falls  within  ss.494  and 
495,  I.P.C.  Queen  v.  Judoo  Mussulmanee, 
6  W.R.Cr.  60. 

(6)— Jhingara  marriage. — The  jhingara  cere- 
mony of  marriage  does  not  by  custom  consti- 
tute a  valid  marriage  within  the  meaning  of 
s.  494,  I.P.C.  Gigalv.  Phio,25  P.R.  1888,  Cr. 

(7) — Mahomedan  Laio — Absence  of  husband 
for  four  years. — The  fact  that  a  certain  school 
of  Mahomedan  lawyers  have  declared  that  a 
woman  is  competent  to   marry  again,   if  her 
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Bigamy  —  continued. 

husband  has  been  absent  for  4  years,  will  not 
bring  a  case  under  the  exception  to  s.  494.  I. P. 
C.     ALAM  SHAH  V,  JEWAN,  27  P.R.  1878,  Or. 

(8)  — Continuous  absence  of  husband  for  seven 
years— Second  marriage- — In  order  to  entitle 
the  accused  to  the  benefit  of  the  exception  to 
s.  494,  I. P.O.,  it  is  only  necessary  to  prove 
that  the  other  party  to  the  marriage  has  been 
continuously  absent  from,  and  not  been  heard 
of  as  alive  by,  the  accused  for  the  space  of 
seven  years,  it  being  immaterial  under  such  cir- 
oumsiances,  whether  or  not  the  accused  made 
any  inquiries  or  had  reasonable  grounds  for 
believing  the  other  party  to  be  dead.  MUHAM- 
MAD NISSA  v,  Empbess,  1  P.R.  1900,  Cr.  =  P. 
L.R.  1900,  p.  lb. 

(9) — Mahomedan  Law  —  Second  marriage 
during  iddat. — Under  the  Mahomedan  Law,  a 
second  marriage  contracted  with  a  woman 
who  is  in  the  state  of  observiug  her  iddat, 
subsequent  to  the  death  of  her  husband,  viz.,  a 
period  of  4  months  and  10  days  from  such 
death,  is  not  valid,  unless  a  special  custom  to 
the  contrary  has  been  recognized  as  valid  and 
binding  upon  the  parties.  MUSST,  BIBI  v. 
EMPRESS,  43  P.R.  1882,  Cr. 

(10) — Penal  Coie,  s.  494— ConuersioJi  of 
Hindu  wife  to  Mahomedanism  and  re-marriage 
with  a  Mahomedan— Bigamy. — The  conversion 
of  a  Hindu  wife  to  Mahomedanism  does  not 
operate  to  dissolve  her  marriage  with  the  Hindu 
husband,  with  whom  she  has  lived  up  to  the  time 
of  her  conversion.  She  cannot,  therefore,  dur- 
ing the  lifetime  of  her  Hindu  husband,  marry 
a  Mahomedan  husband.  GOVERNMENT  OF 
BOMBAY  V.  Ganga,  4  B.  330.  [F.,  18  C 
264,  80  M.  550-^17  M.L.J.  476  =  2  M.L.T. 
345  =  6  Gr.  L.J.  338,  1914  M.W.N.  278;  R., 
25  B.  644,  9  M.  466,  49  P.R.  1907  =  83  P.L  R. 
1908  =  110  P.WR.  1907,  U-B.R;  1397—1901, 
488] 

(11)— Aposiicy  of  Hindu  wife— Effect-— The 
apostacy  of  a  Hmdu  wife  does  not  dissolve  the 
marriage  union.  CROWN  v.  GHOLAM  FATIMA, 
32  P.R,  1870,  Cr, 

(12) — Muhammadan  Law  —  Conversion  of 
Hindu  ivife  to  Mahomedanisyn  —  Effect. — 
According  to  Mahomedan  Law,  when  a  Hindu 
wife  becomes  a  couvert  to  the  Mussalman  faith 
and  the  husband  is  an  unbeliever,  the  Magis- 
trate, on  her  application,  is  to  call  upon  him 
to  embrace  Islam,  and  if  he  does  so,  the  woman 
continues  as  his  wife,  but  if  he  refuses,  the 
Magistrate  must  separate  them;  and  if  the  wife 
embraces  Islam  in  a  foreign  country  and  the 
husband  is  an  unbeliever,  separation  takes  place 
on  the  expiration  of  three  terms  of  the  wife's 
courses.  British  India  not  being  a  foreign 
country  within  the  meaning  of  the  intention  of 
the  above  rules,  a  Hirdu  wife,  on  conversion  to 
Mahomedanism,  must,  before  she  marries  a 
Mahomedan,  either  give  the  notice  through  a 
Magistrate,  or  seek  the  intervention  of  the  Court 
by  instituting  a  suit,  after  notice  to  the  hus- 
band,   for  a    declaratory  decree     that,    under 
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Mahomedan  Law,  her  former  marriage  is  dis- 
solved, and  that  she  is  competent  to  marry 
again.  If  she  does  not  do  so,  her  marrying  a 
Mahomedan  husband  during  the  lifetime  of  her 
former  Hindu  husband  would  make  her  liable 
under  s.  494  of  the  Code.  In  the  matter  of  RAM 
KUMARI,  18  C.  264.  [E.,  34  A.  589  =  10  A.L.J, 
82  =  16  Ind.  Cas.  513  =  13  Cr.  L.J.  705  =  30  M. 
550  =  6  Cr.  L.J.  338  =  17  M.L.J.  476  =  2  M.L.T. 
345;D.,17M.235.] 

(13) — Penal  Code,  s.  494 — Marriage  of  minor 
Mahomedan  girl — Second  marriage  after  attain- 
ing puberty  while  the  former  husband  was  in  jail 
— Repudiation  of  marriage — Proof  of  marriage 
under  Mahomedan  law —Option  of  puberty . — 
The  first  prisoner,  a  Mahomedan  girl,  when 
only  5  years  old,  was  given  in  marriage  by  her 
mother,  to  the  complainant.  Before  the  girl 
had  attained  puberty,  the  complainant  was 
sentenced  to  a  term  of  imprisonment  for  the 
offence  of  theft ;  and  whilst  he  was  in  jail,  the 
girl  attained  puberty  and  married  the  second 
prisoner.  It  was  found  that  the  second  prisoner 
was  aware  of  the  first  marriage  with  the  com- 
plainant. The  only  proof  of  marriage  between 
the  complainant  and  the  first  prisoner  offered 
in  the  case  was  evidence  of  the  complainant  and 
the  girl's. mother  and  of  two  witnesses  who  were 
said  to  have  been  present  on  the  occasion.  Held, 
on  appeal  from  the  conviction  for  an  offence 
under  s.  494  of  the  Code,  that,  on  the  facts 
of  the  case,  there  was  not  any  valid  marriage 
between  the  first  prisoner,  inasmuch  as  there  was 
no  proof  of  the  presence  of  a  Mollah  with  neces- 
sary witnesses  and  vakils  at  the  ceremony  or 
that  the  sigha  was  recited,  or  the  akd  performed. 
Held,  also,  that  her  second  marriage  was  a 
sufficient  indication  that  she  never  ratified  the 
unauthorized  marriage  which  was  never  con- 
summated, and  that,  even  supposing  that  the 
girl  was  governed  by  the  sunni  law,  it  was  not 
necessary  to  signify  her  assent  or  dissent,  inas- 
much as  the  eomplamaat  was  in  jail  when  she 
attained  puberty.  The  conviction  was  accord- 
ingly set  aside.  In  a  legal  marriage,  according 
to  the  Mahomedan  Law,  a  Mollah  would  be 
present,  with  the  necessary  witnesses  and  vakils 
to  read  the  sigha.  The  sigha  would  be  recited  and 
the  akd  performed.  If  there  is  no  proof  of  these, 
it  cannot  be  said  that  there  has  been  a  valid 
marriage.  In  a  prosecution  for  bigamy,  if  proof 
of  either  marriage  is  unsatisfactory,  there  ought 
to  be  no  conviction.  [R  ,  L.B.R.  1893—1900, 
607,  8  C  W.N.  705  =  31  C  849  ;  D.,  10  G.W.N. 
982J .  Under  the  Mahomedan  Law,  when  a  child 
is  given  in  marriage  by  any  person  other  than 
the  father  or  grandfather,  he  or  she  has  the 
option  of  either  ratifying  or  repudiating  it,  on 
attaining  puberty.  This  is  called  the  option  of 
puberty.  The  only  difference  between  the  Sunni 
and  the  Shiah  Law,  on  the  question  of  option 
of  puberty,  is  that  whereas,  according  to  the 
latter  school,  a  marriage  contracted  for  a  minor 
by  a  person  other  than  the  father  or  grand- 
father is  wholly  ineffective,  until  it  is  ratified 
by  the  minor  on  attaining  puberty,  it  continues, 
according  to  the  sunni  school,  effective  until  it 
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is  cancelled  by  the  minor.  Both  schools  give 
to  the  minor  an  absolute  power,  either  to  ratify, 
or  to  cancel  the  unauthorized  marriage.  In 
criminal  proceedings  under  'a.  494  of  the  Code, 
where  a  conviction  can  take  place  only  if  it  is 
found  conclusively  that  the  former  marriage 
is  still  binding  and  effective,  the  accused  may 
plead  the  exercise  of  the  right  of  option. 
BadadAuratv.  Queen-Empress.  19C.  79. 
[F.,  llCr.  L  J.  664  =  8  Ind,  Cas.  494  =  33  P. 
W.R.  1910,  Or.] 

(14) — Penal  Code,  ss.  109  ajid  494 — Abetment 
of  bigamy  of  a  young  girl, — A  Hindu  father 
giving  his  married  daughter,  who,  on  account 
of  her  youth  has  not  the  knowledge  and  in- 
telligence to  commit  an  offence  under  s.  494, 
again  in  marriage  to  another  in  the  lifetime  of 
her  husband,  is  guilty  of  the  abetment  of 
bigamy,  although  the  girl  herself  cannot  be 
convicted  under  a.  494.  NAND  LAL  SINGH 
V,  CROWN,  6  C.W.N.  343.  (4  C.  10,  D.) 

(15)— Penal  Code,  ss.  83,  ^95— Bigamy- 
Child  of  ten  years. — A  girl  of  ten  years  of  age 
should  be  deemed  not  to  have  attained  sufificient 
maturity  of  understanding  to  judge  of  the 
nature  and  consequences  of  her  act  in  going 
through  a  second  marriage,  which  marriage  and 
the  previous  one  were  negotiated  bv  her  mother. 
Queen-Empress  v.  Godi,  Rat.  Un.  Cr.C.  876 
=  Cr.  Rg.S5  of  1896. 

(16) — Minor -- Validity  of  second  marriage.—' 
Where  a  widow,  charged  with  bigamy,  contend- 
ed that  her  second  marriage  was  invalid,  as  she 
was  married  when  she  was  a  minor  without  the 
consent  of  her  relations,  held,  that  the  marriage 
was  leg^l.  MADHA  v.  JEEWEE,  2  P.R.  1869, 
Cr. 

(17) — Penal  Code,  s.  494 — Bigamy— Proof  of 
first  marriage- — To  substantiate  a  charge  of 
bigamy,  the  first  marriage  of  the  complainant 
and  his  alleged  wife  must  be  strictly  proved. 
Queen-Empress  V.  Shivana,  Rat,  Un.Cr.  C. 
190. 

(18) — Consum7nalion  of  marriage.  —Consum- 
mation is  not  required  to  complete  a  marriage. 
BiRBULv.  Sawan.  4  P.R.  1874,  Cr.  (48  P.R. 
1867,  Cr.,  Overruled.) 

(19) — Bigamy — Invalidity  of  second  marriage. 
— Where  during  the  subsistence  of  a  first  mar- 
riage, a  person  goes  through  a  form  of  marriage 
recognised  by  law,  he  is  guilty  of  bigamy, 
although  the  second  marriage  may  be  void  for 
other  reasons  than  that  of  its  being  bigamous. 

Gurbaksh  Singh  v.  shama  Singh,  19  P.R. 
1876,  Cr. 

(20) — Question  of  marriage — Duty  of  Crimi- 
nal Court. — A  Criminal  Court  is  bound  to  de- 
cide the  question  of  marriage  when  it  is  essen- 
tial to  the  decision  of  the  question  whether  an 
offence  has  been  committed  or  not,  Alam 
Shah  v.  Jewan,  37  P.R.  1878  Cr.  (2  P.R. 
1879,  Cr.,  R.) 
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{2\)  — Validity  of  marriage — Decision  of  a 
Civil  Court, — In  arriving  at  a  decision  as  to 
whether  there  has  been  a  valid  subsisting  first 
marriage,  the  Criminal  Court  is  not  bound  by 
the  fact  of  the  decision  of  a  Civil  Court  for 
custody  of  the  wife,  or  by  proceeding  in  execu- 
tion of  that  decree.  NiZAM  DiN  v.  GOHRAN, 
18  PR.  1881,  Cr. 

(22) — Penal  Code,  s.  494— Second  marriage 
with  a  Hindu  woman  by  a  -person  relapsing  from 
Christianity  to  Hinduism — Bigamy. — Held,  by 
Holloivay  and  Innes,  J  J, — A  Hindu  Christian 
convert  relapsing  into  Hinduism  and  marrying 
a  Hindu  woman  cannot  be  convicted  of  bigamy 
on  the  ground  that  he  has  another  wife  living 
whom  he  married  while  a  professing  Christian. 
Per  Hollotvay,  J. — A  second  marriage  of  a 
Hindu  is  not  void  in  consequence  of  a  previous 
valid  Hindu  marriage.  It  is  manifest,  there- 
fore, that  the  second  marriage  cannot  be  ren- 
dered void  in  consequence  of  a  previous  marriage 
which  the  Hindu  Law  could  not  have  recognised 
it  not  having  been  performed  with  any  reference 
to  its  provisions.  If  again,  the  accused  is 
to  be  treated  as  still  a  Christian,  the  union 
entered  into  with  a  Hindu  woman,  cannot, 
in  the  view  of  any  law  governing  Christian 
unions,  be  considered  a  marriage  at  all.  Per 
Innes,  J.— Although  doubtless  the  tendency  of 
Christianity  is  adverse  to  polygamy,  polygamy 
as  an  offence  exists  only  by  statute,  and  there 
is  no  statute  applicable  to  India  except  the 
Statute  9,  Geo.  IV.,  c.  74,  s.  70,  which  makes 
polygamy  an  offence.  But  that  Statute  applies 
to  a  second  marriage,  not  by  an  apostate  from 
Christianity  to  Hinduism,  but  by  one  still  pro- 
fessing the  Christian  religion  at  the  time  of 
the  second  marriage.  Therefore,  there  is,  by 
Statute,  no  obligation  imposed  on  an  apostate 
to  Hinduism  to  observe  monogamy,  and,  there- 
fore, nothing  in  the  Statute  Law  which  renders 
void  the  second  marriage  by  reason  of  the  first 
wife  being  alive.  HIGH  COURT  PROCEEDINGS, 
8THN0VR.  1866,  1  Weir  561  =  3  M.H.CApp.  7. 
[D.,  4  M.H.C.  App.  3,  1  Weir  563;  Diss,,  30 
M.  550  =  6  Cr.  L.J.  338  =  17  M.L.J.  476  =  2  M. 
L.T,  345.] 

(23) — Penat  Code,  s.  494 — Bigamy — Marriage 
according  to  Hindu  rites  of  relapsed  convert — 
Subsequent  co7iversion  and  marriage  to  Chris- 
tian— Onus  of  proving  dissolution  of  first  mar- 
riage.— A,  in  her  childhood,  was  with  her 
parents  baptized  into  the  Roman  Catholic 
Church,  but  after  her  father's  death,  the  family 
relapsed  into  Hinduism.  A  was  then  married 
to  a  Hindu.  The  husband,  after  sometime, 
discarded  her  on  the  ground  of  her  former 
baptism,  which  was  not  known  to  him  at  the 
time  of  the  marriage.  She  was  then  re-admit- 
ted to  the  Roman  Catholic  Church  by  the  second 
accused  and  was  married  by  him  to  a  Roman 
Catholic  Christian.  Held,  that  the  woman 
was  guilty  of  bigamy  under  s.  494,  Penal  Code, 
and  the  second  accused  of  abetting  the  same. 
[R.,  18  C.  264,  17  M,  235,  F.B.,  U.B.R.  1897— 
1901  Civil,  p.  488,  49  P.R.  1907,  17  M.L 
J.  476  =  2  M.L.T.  345  =  6  Cr.   L.J.  338  =  30  M. 
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Bigamy — continued, 

550.]  When  once  a  marriage  in  fact  has  been 
proved,  there  arises  a  presumption,  in  the 
absence  of  any  evidence  to  the  contrary,  that 
there  has  also  been  marriage  in  law.  There 
can  be  no  such  presumption  as  to  a  form  of 
marriage  gone  through,  when  a  former  valid 
subsisting  marriage  has  been  proved.  In  such 
case,  the  onus  is  entirely  upon  the  defence  to 
show  that  the  earlier  subsisting  marriage  has 
been  validly  dissolved.  In  re  MiLLARD,  10 
M.  218  =  1  Weir  566. 

(24  &  ^b)— Penal  Code,  s.  i9i- Attempt  to 
commit  bigamy — Publishing  the  bayiyis. — The 
causing  of  the  publication  of  the  banns  of 
marriage  is  not  an  attempt  to  marry,  but  only 
a  preparation  for  suoh  an  attempt.  QUEEN  v. 
Peterson,  1  A.  316. 

(26)— Crim.  Pro.  Code  (1893),  s.  193— Mean- 
ing of  the  term  "aggrieved  person''' — Penal 
Code,  s.  494 — Complaint  by  the  husband. — It 
cannot  be  said  that  the  only  "person  aggrieved" 
under  s.  494  is  the  person  with  whom  the 
second  ceremony  was  gone  through.  The 
husband  is  also  a  "  person  aggrieved  "  under 
s.  198,  Crim.  Pro.  Code,  and  tbe  Court  should, 
therefore,  take  cognizmce  of  an  ofience  under 
B.  494,  Penal  Code,  on  a  complaint  by  the 
husband.  DEPUTY  LEGAL  REMEMBRANCER 
V.  Sarna  KAHMI,  26  C.  336.  (10  B.  340,  1  C.L. 
E.  523.  B.)   [R.,  3  C.L.J.  38.] 

(27) — Bigamy  —  Person  aggrieved  to  present 
coynplaint — Busband  not  father. — In  a  case  of 
bigamy,  the  person  aggrieved  is  either  the  first 
husband  or  the  second  husband,  and  not  the 
father.  Hence,  where,  in  suoh  a  case,  a  com- 
plaint was  preferred  by  the  father  of  the  husband, 
but  not  by  either  of  the  husbands,  held,  there 
was  no  valid  complaint  before  the  Court  and 
that  the  coinmirmenc  was  bad.  KING  EM- 
PEROR v,  Lala,  7  A.L  J.  10  =  32  A.  78. 

(28) — Bigamy  —Brother  of  lunatic  wife  is  not 
"person  aggrieved."  —The  brother  of  a  lunatic, 
whose  wife  is  charged  with  having  committed 
bigamy,  is  not  a  "  person  aggrieved  by  such 
ofience,"  within  the  meaning  of  s.  198,  Crim. 
Pro.  Code.  QueeN-EMPRESS  v.  BAI  RUKHSH- 
MONI,  10  B.  340.  [ft..  25  A.  132  =  AW. 
N.  1902,  193,  26  C.  336,  3  C.L.J.  48  =  3  Cr.  L. 
J.  197,  7  Cr.  L  J.  457  =  11  O.C.  148,  L.B.R. 
1872—1892,  617.1 

(29) — Penal  Code,  s.  494 — Evidence  necessary 
for  conviction  under  the  section. — In  order  to 
sustain  the  conviction  of  a  woman  under  s.  494 
it  must  be  proved  (1)  that  the  accused  had  a 
husband  living  ;  (2)  that  she  married  during 
the  lifetime  of  the  first  husband  ;  and  (3)  that 
such  second  marriage  is  void  by  reason  of  its 
taking  place  during  the  life  of  suoh  husband. 
Where  there  is  proof  that  such  second  marriages 
are  not  uncommon  among  persons  of  the  caste 
to  which  the  accused  belonged,  and  instances 
are  given  of  such  marriages  havtng  occurred,  a 
conviction  under  the  section  cannot  be  had. 
In  thematterof  MUSSAMMAT  Chomia,  7  C.L. 
R  334.     [F.,  19  C.  627.] 


Bigamy — concluded. 

(30)— Penal  Code,  ss.  496,  Adi— Marriage 
fraudulently  going  through  form  of — Essence  of 
offence — Show  of  viarriage — Ulterior  fraudulent 
purpose  —  Practice  —  Trial  by  jury  —  Charge 
under  one  section,  if  can  be  converted  into 
another  by  High  Court, — Under  the  Hanifi 
Law,  where  the  father  of  a  minor  girl  is  pre- 
sent at  her  marriage  and  is  a  consenting  party, 
no  special  recititions  are  necessary  to  make  a 
valid  marriage.  Semble. — The  marriage  is  irre- 
vocable and  cannot  be  repudiated  by  the  girl 
on  the  attainment  of  puberty.  The  essence  of 
an  offence  under  s.  496  of  the  Code,  is  that  the 
marriage  ceremony  should  bo  fraudulently 
gone  through  and  that  there  should  be  no  law- 
ful marriage.  The  accused  must  have  the 
knowledge  that  there  is  no  marriage.  A  case 
of  bigamy  is  not  contemplated  by  s.  496  of  the 
Code.  Where  it  is  intended  that  there  should 
be  a  valid  marriage  aud  not  that  there  should 
be  only  a  show  of  marriage  for  some  ulterior 
and  fraudulent  purpose,  the  case  does  not  come 
under  s.  496  of  the  Code.  Where  the  trial  was 
by  jury,  the  High  Court  refused  to  convert  the 
charge  from  one  under  ss.  496/109  to  one  under 
S3.  494/109  of  the  Code.  SHEIKH  ALIMUDDIN 
v.  Emperor,  10  C.W.N.  982  =  4  Cr.  L  J,  1S2. 
(19  C.  79,  D.) 

Abetment  of— See  ABETMENT,  7  P.R.  1894, 
Cr. 

Charge  of — Persons  competent  to  complain — 
See  Crim.  PRO.  CODE,  1898,  s.  198,  25  A.  132 
=  A.W.N.  1902,  198. 

See  Crim.  Pro.  Code,  1898,  s.  198,  25  A. 
209  =  A.W.N.  1903,  7,  3  C.L  J.  38  =  3  Cr.  L.J. 
187,  11  O.C.  148  =  7  Cr.  L.J.  457. 

Women  charged  with  abetment  of — Vague 
complaint,  no  allegation  of  specific  acts — Ex- 
emption from  personal  attendance — Right  to  be 
allowed— See  CRIM  PRO.  CODE,  1898,  s.  205,  7 
S.L  R  161  =  15  Cr.  L  J.  533  =  24  Ind.  Gas. 
947. 

See  PENAL  CODE,  s.  496,  W.R.  1864,  Cr.  13. 

Billiard  Saloons. 

See  BOM  Reg.  XII  OF  1827,  s.  19,  Rat. 
Un,  Cr.  C.  490  =  Or.  Rg.  59  of  1889. 

Bill  io  Legislative  Coancil. 

Reference  to — Bill  in  L'^gislativa  Council,  if 
guide  in  construction  of  statutes— See  STATU- 
TES, Construction  op,  3  A.  283. 

Birds. 

Whether  birds  can  be  subject  of  theft — See 
PENAL  Code,  s.  378,  1914  M.W.N.  368  =  22 
Ind.   Cas.  429  =  15  Cr.  L.J.  77. 

Blackart. 

Abetment  of  murder  by  impossible  means — 
Sorcery— See  ABETMENT,  10  B.H.C.  75. 

Blood  Stains. 

On  a  Zimindar's  clothes — Whether  incrimi- 
nating—See  Evidence  act,  1872,  s.  27,  15 
P.W.R.  1913,  Cr.  =  19  Ind.  Cas.  190  =  14 Cr. 
L.J.  190  =  171  P.L.R.  1913. 
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Blow. 

Causing  hurt — ,  with  umbrelliv — See  HURT, 
24  W.R.  Cr.  67. 

Board  of  Revenue. 

See  Mad.  Reg.  I  of  1803. 

Powers  of,  over  Divisional  Officers — See 
Certiorari— Writ  of,  23  M.L.J.  393  =  16 
Ind.  Gas.  755  =  13  Cr.  L.J.  723=1912  M-W. 
N.  1012. 

Boat. 

Unlawful  user  by  hirer — Confiscation  without 
hearing  owner— See  ACT  I  OF  1878,  s.  11,  15 
C.W.N.  296  =  9  Ind.  Cas.  587  =  12  Cr.  L.J.  103. 

Entry  and  search  of,  between  sunset  and 
sunrise  without  warrant— Sfe  ACT  1  OF  1878, 
ss.  15,  19,  5  L.B.R.  56,  P.B.  =  2  Ind.  Cas.  546. 

Order  of  confiscation  of— See  CRIM.  Pro. 
CODE,  1898,  s.  517,  8  CW.N.  887. 

Theft  of  —  See  THEFT— GENERAL— WHAT 
CONSTITUTES  THEFT,  16  W.R.   Cr.  63. 

Theft  of  rice  from  a— See  THEFT  IN  A 
B  UILDING,  1  Weir  436. 

Boatman. 

Theft  by  hired— See  THEFT— GENERAL 
-—WHAT  CONSTITUTES  THEFT,  8  W.R.  Cr-  32. 

Boat  Rules. 

8.  14  — See  MAD.  ACT  VII  OF  1876,  10  M. 
121. 

Boats  in  Harbours,  Madras. 

See  MAD.  ACT  IX  OF  1846. 
Boat  Theft. 

(1) — Summary  trial — Boat  and  cattle  thefts. 
— Boat  thefts  and  cattle  thefts  call  ordinarily  for 
a  severe  sentence  of  two  years'  rigorous  impri- 
sonment ;  a  summary  trial  is  not  suitable  for 
them.  Queen- Empress  v.  Nga  San,  L.B. 
R.  1893—1900,  198. 

Boiler  Inspection  Act  (Bombay)   as  applied 
to  Berar. 

See  BOM.  ACT  II  of  1891. 

Bomb. 

(1) — Bomb  found  in  house — Possession. — 
When  a  bomb  was  found  in  a  baitakkhana  ghar 
in  a  house  to  which  all  the  members  of  the 
family  had  access,  it  could  not  be  held  that  any 
particular  member  was  in  possession  of  the 
bomb.  JOGJIBAN  GhOSE  v.  EMPEROR,  9  C.L. 
J.  663  =  13  C.W.N.  861  =  2  lod.  Cas.  681  =  10 
Cr.  L,  J.  123.     (15  A.  129,  appl.) 

Bombay  Acts. 

See  ACTS— BOMBAY  ACTS. 
Bombay  and  Madras  Land  Cnstoma  Act. 

See  ACT  XI  OP  1869. 
Bombay  Regulations. 

See  Regulations  —  Bombay  Regula- 
tions. 

Bombay  Supreme  Court. 

See  Supreme  Court,  Bombay. 
61 


Bona  fide  claim  of  right. 

See  Bona  FIDES. 

Mischief  as  to  land — Intent— See  MISCHIEF, 
Rat.  Un.  Cr.  C.  432. 

See  Wrongful  restraint,  Rat.  Un  Cr 
C.  451  =  Gr.  Rg.  10  of  1889. 

Bona  fides. 

See  Crim.  Pro.  CODE,  1898.  s.  133, 

See  Defamation. 

(1)— Good  faith.— The  question  of  good  faith 
is  one  of  fact.  It  must  be  considered  with 
reference  to  the  position  of  the  accused  and 
the  circumstances  under  which  he  acted. 
BhawOO  JivAJI  V,  MULJI  DAYAL,  12  b' 
377,      [R.,  31  B.  293  =  9  Bom.  L.R.  230.] 

See  ACT  XVIII  OP  1850,  8.C.  19.  Oudh. 

'  Bona  fide  '  transfer  of  ease  under  s.   145  by 
Magistrate  not  so  empowered — See  CriM.  Pro 
Code,  1898,    ss.  145,  192,    529    (/),  5  CW.N. 
686. 

See  Nuisance  under  Crim.  Pro.  Code. 

23  C.  499. 

See  Unlawful  assembly,  21  M.  249  =  1 

Weir  310  =  1  Weir  42. 
Bond. 

See  Bail  Bond. 

See  Forfeiture  of  Bond. 

See  recognizance  to  appear. 

See  Security  Bond. 

See  Security  to  keep  the  peace — 
Effect  op   signing   wrong  bond  and 

POSTPONING  proceedings  FOR  CiVIL  SUIT. 

See  Surety  Bond. 

See  ACT  XVIII  OF  1869,  s.  3,  2  N.W.P.453. 

Acknowledgment  of  debt  attested  by  witness, 
whether  a— See  ACT  I  OF  1879,  s.  3  (4)  (6).  22 
C.  757. 

See  RECOGNIZANCE  TO  APPEAR,  4  M.H.C. 
App.  44. 

Bool{  of  Science. 

See  Evidence  Act,  1872,  bs.  57,  60,  12  c. 

L.R.  86. 
Bool(s. 

Tendency  and  teachings  of,  if  may  be  judged 
from  isolated  extracts — Possession  of  objection- 
able books  if  proof  of  guilty  intention— See 
CONSPIRACY,  16  CW.N.  1105  =  16  Ind.  Cas. 
257. 

See  Penal  Code,  s.  486.  26  C.  232  =  3  CW. 

N.  97. 

Boolts,  Banl(er8  BooI(s,  evidence. 

See  Act  XVIII  OP  1891. 

Boolis,  Press  and  Registration  of. 

See  ACT  XXV  OF  1867. 
Booth. 

See  Bom.  act  VII  OF  1867,  s.  33,  22  B.  742. 
Boundaries  Act. 

See  Bur.  Act  V  op  1880. 
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Boondary  Officer. 

Ste  BUR.  ACT  V  OF  1880,  ss.  2.  17  and  18,  4 
L.B.R.  153  =  7  Cr.  L.J.  462. 

Boy. 

SUtement  by  a,  value  of— See  JUDICIAL 
ENQUIRY.  4  Cr.  L.J.  181=8  Bom.  L.R  705  = 
1  M  LT.  301  =  4  Cr.  L.J.  334,  PC  =30  B.  523 
=  33  I. A.  198.  P.C. 

Boycott. 
See  Complaint— Procedure  ON  receipt 

OF  complaints,  5  M.L.T.  1  =  32  M.  3  =  9  Cr. 
L.J.  103  =  1  Ind.  Gag.  2i. 

Brake  Yan. 

Theft  from  a— See  THEFT  IN  A  BUILDING, 
1  Weir  436. 

Branding. 

And  beating  for  the  purpose  of  freeing  from 
bewitchment— See  CULPABLE  HOMICIDE,  4 
Bom.  L.R.  879. 

Breach  of  Bond. 

See  Crim.  Pro.  CODE,  1898,  oh.  VIII,  U.B. 
R.  1892  -1896,  Vol.  I,  21. 

Breach  of  Contract. 

See  Criminal  breach  of  contract. 
Breach  of  Contract  of  Service. 

See  ACT  XIII  OF  1859. 

By  workman- See  PENAL  CODE,  s.  490, 
U.B.R.  1892—1896.  Vol.  I,  288. 

Breach  of  Contracts,  Workman's. 

See  ACT  XIII  OF  1859. 
Breach  of  Etiquette. 

See  MURDER,  4  L.B.R.  132  =  7  Cr.  L.J.  410. 

Breach  of  the  Peace. 

See  Crim.  Pro.  Code,  189S,  ss.  106—123, 
145,  146. 

See  Dispute  as  to  possession  of  im- 
moveable property. 

See  recognizance  to  keep  the  peace. 

See  SECURITY  Proceedings. 

See  Security  to  keep  the  peace. 

(1) — Likelihood  of  breach  of  the  peace — Crim. 
Pro.  Codv,  ch.  FIZZ.  — Where  a  M4gistrate 
apprehends  a  breach  of  the  peace,  he  is  to 
adopt  the  procedure  prescribed  by  ch.  VIII, 
Crim.  Pro.  Code,  and  to  take  security.  In  re 
Atma  Ram  Narayan  Parab,  14  B.  25. 

(2)— Crim.  Pro.  Code.  1898,  s.  lU— Breach 
of  the  peane  apprehended — Power  of  a  Criminal 
Court  to  take  property  in  dispute  into  custo  iy  — 
Hgh  Court's  (jowir  to  interfere  -Rtstoration  of 
matters  tc  the  original  co  idition. — Where  dis- 
putes and  differences  having  arisen  between 
head  members  of  a  Church  and  its  Secretary, 
the  Magistrate  drew  up  a  proceeding  under 
8.  144,  Crim.  Pro.  Code,  and  passed  an  order  for 
bidding  anything  that  migbt  tend  to  disturb 
public  tranquillity,  and  at  the  same  time 
directed,  with  the  consent  of  both  parties,  that 
certain   articles  concerning  which   the  parties 


Breach  of  the  Peace — concluded. 

were  in  dispute  be  removed  into  the  custody  of 
the  Court  and  should  remain  there  for  two 
months  or  until  the  decision  of  a  civil  suit 
regarding  the  same,  which  was  then  pending 
before  the  High  Court  ;  held,  that  the  Court's 
custody  of  the  articles  was  wholly  without 
jurisdiction  and  the  High  Court  has  power  to 
order  that  matters  should  be  restored  to  exactly 
the  same  condition  as  the  Magistrate  found 
them  in,  before  he  pissed  the  order  removing 
them  into  Court's  custody.  LEANG  MOW  v. 
TCHUN  Chun,  12  C.W.N.  1044  =  8  Cr.L.J.  230. 

{3) -Crim.  Pro.  Code,  1898,  ss.  144  and 
145 — Order  under  s.  145 — Omission  to  state 
the  grounds  of  dispute — Non-servize  of  notice  to 
a  party  admitted  to  be  in  possesion — Legality 
of  the  order. — Where  an  order  by  a  Magistrate, 
under  s.  144,  did  not  state  the  grounds  on 
which  he  came  to  the  conclusion  that  there 
was  a  dispute  likely  to  cause  a  breach  of  the 
peace,  held,  that  the  omission  was  not  a  ground 
for  holding  that  the  proceedings  were  void,  that 
it  would,  at  the  most,  be  an  irregularity,  and 
that  the  High  Court  would  not  interfere  in 
revision,  unless  either  of  parties  had  been  pre- 
judiced by  such  omission.  An  order  passed 
under  s.  145  would  not  be  improper  even 
though  some  person  admitted  to  be  in  pos- 
session was  not  served  with  notice,  if  such  per- 
son did  not  question  the  order.  In  re 
Ohinnappudxyan,  3  M.L.T.  18  =  30  M.  348 
=  7Cr.  L.J.  28. 

Procession  likely  to  cause  breach  of  the 
peace — Power  of  police — Removal  of  banners 
from  persons  in  the  procession — See  MAD. 
ACT  XXIV  OF  1859,  ss.  21  and  49,   17  M.  37. 

See  Crim.  Pro.  Code,  1898,  s.  147,  S.C.  64, 
Oudh. 

See  Crim.  Pro.  Code,  1898,  ss.  451.  127, 
7  B.  42. 

See  Evidence— General,  6  B.L.R.  148  = 
15  W.R.  Cr.   42. 

See  Insult,  lO  M.  353  =  1  Weir  620. 

See  PENAL  Code,  s.  504,  U.B.R.  1892— 
1896,  Vol.  I,  290. 

Breach  of  Trust. 

See  Criminal  Breach  of  trust. 
See  Criminal  Misappropriation. 

See  Partnership  Property,  6  B.L.R. 
133  =  13  B.L.R.  310,  Note  =  15  W.R.  Cr.  51. 

See  Sentence -General,  29  A-  25  =  A. 
W.N.  1906,  259  =  3  A.L.J.  772  =  4  Or.  L.J.  371. 

Bribe. 

See  Bribery. 

See  Penal  Code,  ss.  161—165. 

(\)— Alleged  offer  of  br^bs  to  Police  officer 
conducting  search —Confiscatton  without  further 
enquiry  — Val'.dity. — Where  money  found  in 
the  petitioner's  house  by  tbe  police  during  the 
search  of  a  house  was  alleged  by  the  police  offi- 
cer conducting  the  search  to  have  been  offered 
to  him  as  a  bribe  by  the  petitioner's  brother 
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"Bribe — concluded. 

and  was,  therefore,  confiscated  to  the  Govern- 
ment by  the  District  Magistrate,  without  any 
further  ei'quiry  at  all,  held,  that  the  money 
should  be  refunded   to   the   peutinner.     ISHAB 

Das  v.  Empress,  16  P  R.  1896,  Cr. 

SeeCmu.  Pro.  CODE,  1898,  ss.  234,  235(1), 
2  Weir  299. 

See  Evidence  act,  1872,  ss.  ill  and  133. 
14  B.  331. 

Proof  ot—See  PENAL  CODE,  ss.  161,  304, 
330- \.  26  P.W.R,  1911,  Cr.  =  12  Cr.  L.J. 
485  =  12  Ind.  Gas.  93. 

-Bribery. 

See  Bbibe. 

See  ILLEGAL  Gratification. 

See  Penal  Code,  ss.  161—165. 

{!)— Penal  Code,  ss.  161,  l65~Bribery.—A. 
■police  ofBcer  employed  in  a  Criminal  Court  to 
read  the  diaries  of  cases  investigated  by  the 
police,  and  to  bring  up  in  order  each  case  for 
trial  with  the  accused  and  witnesses,  brought 
xip,  in  the  usual  manner,  a  case  in  which  two 
persons  were  charged  with  the  offence  of  theft. 
After  the  convictiou  and  sentence  of  the  accused 
in  that  case,  a  sum  of  money,  the  proceeds  of 
the  theft,  was  made  over  to  the  complainant. 
The  police  ofScer  asked  for  and  received  from 
the  prosecution  a  portion  of  that  money.  There 
was  no  evidence  that  the  money  was  given  with 
any  of  the  objects  mentioned  in  s.  161,  Penal 
Code.  Held,  that  the  police  officer  could  not 
be  convicted  under  s  161,  I. P.O.,  as  the  money 
■was  not  promised  and  given  as  a  reward  for  his 
performance  of  his  duty  in  Court,  but  was 
liable  to  be  punished  under  s.  165.  EMPRESS 
OF  INDIA  V.  KAMPTA  PRASAD,  1  A.  530. 

(2) — Person  giving  bribes — Accotnplice. — A 
person  who  gives  bribes  is  an  accomplice  of  the 
person  who  receives  them  ;  and,  while  it  is 
usually  unsafe  to  convict  public  servants  on 
the  uncorroborated  evidence  of  persons  who 
say  that  they  have  given  bribes,  the  question  as 
to  the  amount  of  corroboration  depends  on  the 
circumstances  of  eich  case.  KINGEmperoR 
y.  Malhar,  26  B.  193  =  3  Bom.  L  R.  694. 
[R.,  33  0.  649=10  C.W.N.  669  =  3  Cr.  L.J. 
452,  35  M.  247=13  Cr.  L.J.  305  =  14  Ind.  Cas. 
819  =  22  M.L.J.  390=11  M.L.T.  1-1912  M. 
W.N.  207,  35  M.  397  =  13  Cr.  L  J.  352  =  14 
Ind.  Cas.  896=12  M  L.T.  1  =  1912  M.W.N. 
549,  6  Bom.  L.R.  443..] 

{3)— Penal  Code,  s.  193— Crim.  Pro.  Code, 
1882,  s.  161 — Answer  to  an  incriminating  que'i- 
tion.—k  Police  Patel  in  an  investif^ation  by  a 
Police  officer,  stated  that  he  had  piid  Rs.  5  to 
a  Revenue  officer  as  a  bribe  for  not  increasing 
the  assessment  on  his  land,  and  subsequently 
stated  before  the  Magistrate  that  he  had  paid 
the  sum  for  provisions.  On  a  prosecution 
under  s.  193  for  false  evidence  under  alterna- 
tive charges,  held,  that  the  ofler  of  a  bribe 
being  a  punishable  oSenoe  and  also  exposing 
the  patel  to  dismissal  from  office,  he  could   not 


Bribery — continued. 

be  required  to  answer  truly  a  question  respect- 
ing that,  put  to  him  by  the  Police  officer,  under 
s.  IGl,  Cnm.  Pro.  Code.  He  could  not,  there- 
fore, be  convicted  under  s.  193  of  the  Penal 
Code,  unless  the  statement  before  the  Magis- 
trate was  clearly  proved  to  be  false.  QUEEN- 
Empress  v.  Kalidas,  Rat.  Un.  Cr.  C.  488  = 
Cr.  Rg.  57  of  1889. 

(i)  — Charge  of  bribery  against  an  officer — 
Complaint  by  the  officer  against  witnesses  for 
conspiracy  to  bribe  him — Power  of  High  Court 
to  interfere  on  the  ground  that  the  complaint  was 
vindictive  in  its  nature — Evidence  Act.  ss.  80, 
132. — An  officer,  in  the  Revenue  Settlement 
Department,  who  was  convicted  of  an  attempt 
to  receive  a  bribe  from  certain  raiyals,  who 
gave  evidence  against  him  in  the  trial,  subse- 
quently charged  the  raiyats  who  deposed  against 
him  with  having  conspired  to  bribe  him.  The 
District  Magistrate  transferred  the  complain- 
ant for  disposal  to  the  Deputy  Magistrate,  who, 
after  examining  the  conaplainant, issued  process. 
Held,  that  there  was  nothing  illegal  on  the 
part  of  the  Deputy  Magistrate  in  entertaining 
the  complaint  and  issuing  process  and  that  it 
was  premature  for  the  High  Court  to  interfere 
on  the  ground  that  the  complaint  was  vindic- 
tive in  its  nature.  Held,  also,  that,  in  the  case 
mentioned  above  the  depositions  of  the  raiyats 
given  in  the  case  of  bribery,  against  the  officer, 
incriminating  themselves,  were  admissible  under 
s.  80  of  the  Evidence  Act.  QUEEN-EmPBESS 
V.  SAMIAPPA,  15  M.  63  =  2  Weir  794. 

(5)  Admissibility  of  evidence  of  bribing  person. 
— The  evidence  of  the  person  who  bribes  is  ad- 
missible against  the  person  bribed.  QUEEN 
V.  Obhoy  Chubn  Chuckebbutty,  3  W.R. 
Cr.  19. 

Persons  accompanying  another  to  witness 
payment  of  bribe—  See  ACCOMPLICE — GENE- 
RAL,   2  C.W.N.  672. 

See  ACCOMPLICE— GENEBAL,  14  B.  115,  14 
B.  331,  26  M,  1  =  2  Weir  621. 

See  ACCOMPLICE  -ACCOMPLICE  EVIDENCE 
— NECFSSITY  FOB  COEBOBOBATION,  7  Bom. 
L.R.  969  =  3  Cr.L  J.  33. 

See  Bom.  ACT  II  OP  1864.  ss.  29.  30,  9  Bom. 
L.R.  331  =  5  Cr.  L.J.  309  =  31  B.  335. 

Contempts  generally — Officer  of  Court  accept- 
ing bribes — Person  offering  bribes  to  officers — 
Powers  of  High  Ccurt— S^e  CONTEMPT  OP 
Court,  8  W.R.  Cr.  32. 

Ste  Crim.  Pro.  Code,  1898,  ss.  3,  193, 
197,  IM.L  J.  397,  P.B. 

See  Crim.  Pro.  Code,  189S,  s.  473,  15  M. 
36  =  2  Weir  218. 

Charged  against  a  Magistrate — Defamation 
— Sanction  to  prosecute — Evidence  Act,  s.  55 — 
General  reputation — Penal  Code,  s.  211 — See 
DEFAMATION,  2  CP.L  R.  198. 

Evidence  of  persons  from  whom  money  was 
extorted — Credibility— See  EVIDENCE  ACT, 
1872,  ss.  3,  34,  114  {b),  133,  6  8. L.R.  195  =  14 
Cr.  L.J.  262  =  19  Ind.  Cas.  534. 
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Bribery— concZttdcd. 

Nature  aod  eSeot— See  EVIDENCE  ACT, 
1872,  s.  114,  9  M.L  T.  503  =  9  Ind.  Cas.  978  = 
12  Or.  L.J.  170. 

See  JOINDER  OF  CHARGES— General,  A. 

"W.N.  1904,  223. 

See  PENAL  Code,  s.  94,  14  B.  115. 

Taking  bribes — Motive  essential  to  constitute 
ofience— See  PENAL  CODE.  s.  162,  8  Ind.  Cas. 
668  =  9  M  L.T.  1.37  =  1910  M.W.N.  776. 

See  Penal  Code,  s.  214,  l  Weir  194. 

See  PENAL  Code,  ss.  420  and  161,  1  C.P. 
L.R.  24.  Cr. 

Bricks. 

Dishonest  taking  of,  from  will,  part  of  which 
was  situated  in  accused's  premises — See  THEFT 
—  THINGS  IN  respect  OF  WHICH  THE 
OFFENCE  OF  THEFT  CANNOT  BE  COMMIT- 
TED, 21  P.R.  1890,  Cr. 

Bridges. 

See  MAD.  REG.  VII  OF  1817. 

Brief. 

See  ACT  XVIII  OP  1879,  ss.  13  and   14,  12 

C.W.N.  381. 

British  Baluchistan. 

See  JURISDICTION  OF  CRIMINAL  COURTS— 

Jurisdiction  over  Europeans,  5  P.R. 
1907,  Cr.  =  6  Cr  L.J.  108  =  41  P.  L.  R.  1907  = 
26  P.WR.  1907. 

British  Baluchistan  Criminal  Justice. 

See  REG.  VIII  OF  1896. 
British  Born  Subject. 

See  European  British  Subject. 
See  Crim.  Pro.  Code,  1898,  s.  4  (i),  2  Weir 
11  =  6M.H.C.  7. 

British  Courts. 

See  Jurisdiction  of  British  Courts. 

British  India. 

See  ACT  I  OF  1868,  S.  2  (8),  6  PR.  1878,  Cr. 

Jurisdiction  to  dispose  of  case  outside  British 
India— S^e  DISTRICT  MAGISTRATE,  Rat.  Un. 
Cr.  C.  376  =  Cr.  Rg.  25  of  1898. 

Native  Indian  subject  of  Her  Majesty — 
OSence  committed  outside — Want  of  Political 
Agent's  certificate— See  JURISDICTION  OF 
CRIMINAL  COURTS— GENERAL,  11  P.R.  1899, 
Cr. 

See  JURISDICTION  OF  CRIMINAL  COURTS 
—GENERAL,  8  C.  985  =  10  C.L.R.  241,  P.B. 

British  Indian  Subject. 

Validity  of  warrant  issued  by  Political  Agent 
of  Native  State  against— See  ACT  XXI  OF  1879, 
83.  1,  11,12,  18,  5  Q.C.  55. 

British  Seaman. 
See  HIGH  Seas,  Offences  committed 

IN,  21  C  782. 


British  Subject. 

See  European  British  Subject. 

See  JURISDICTION  OP  CRIMINAL  COURTS— 

Jurisdiction  over  Europeans,  2  Weir  11 
=  6M.II.C.  7. 

Associating  with  foreign  subjects  in  foreign 
state  for  the  purpose  of  habitually  committing 
theft- See  PENAL  CODE,  s.  401,  33  P.R.  1886, 
Cr. 

See  Wrongful  Confinement,  19  B.  72. 
Broker. 

Or  middleman  is  not  employer — See  ACT  XIII 
OF  1859.  14  Bom.  L.R.  956  =  1  Bom.  Cr.  C.  200 
=  13  Cr.  L.J.  853  =  17  Ind.  Cas.  789. 

Advance  to  brokers  on  pro-notes — Loan  or 
trust— See  PENAL  CODE,  s.  405,  6  L.B.R.  62  = 
17  Ind.  Cas.  824  =  5  Bur.  L.T.  143  =  13Cr.  L.J. 
888,  F.B, 

Money  entrusted  to  broker — Broker  to  bear 
all  loss — Whether  broker  liable  for  criminal 
breach  of  trust— See  PENAL  CODE,  s.  405,  15 
Cr.  L.J.  452  =  24  Ind.  Cas.  332  =  7  Bur.  L.T. 
209,  F.B. 
Brothel, 

See  BEN-  Act  HI  OF  1906,  s.  2,  6  C.L.J.  710 
=  6  Cr.  L.J.  423. 

What  is  a— See  EOM.  ACT  IV  OF  1890,  s.  41, 
6  S.L.R.  224  =  14  Cr.L  J.  282  =  19  Ind. Cas.  714. 

Removal  of — Discretion  of  Magistrate — 
Exercise  of  discretion  by  his  predecessor — Com- 
plaint not  addressed  to  magistrate — See  PUN. 
ACT  XX  OF  1891,  s.  204,  28  P. L.R.  1910  =  8- 
Ind.  Cas.  223  =  11  Cr.  L.J.  596. 

Buddhist  Law. 

1.— General. 
2.— Divorce. 
3.— Maintenance.  \ 
4.— Marriage. 

1,— General. 

See  Penal  Code,  ss.  363  and  366,  1  U.B.R. 
1902—1903,  Penal  Code,  16. 

—  2.— Divorce. 

See  Divorce. 

See  Crim.  Pro.  Code,  1898,  s.  488,  L.B.R. 
1872—1392,  362. 

3.— Maintenance, 

Validity  of  marriage  of  a  Chinese  Buddhist 
with  a  Burman  Buddhist — Right  of  wife  to 
maintenance— See  Crim.  PRO.  CODE,  1898, 
s.  488,  7  Bur.  L.T.  71  =  15  Cr.  L.J.  484  =  24 
Ind.  Cas.  572. 

Right  of  lesser  wife  to  maintenance — Sse 
Crim.  Pro.  Code,  1898,  s.  488,  8  Ind.  Cas. 
997  =  11  Cr.  L.J.  750. 

i. — Marriage. 

(1) — Right  of  husband  to  chastise  wife.— Hus- 
bands  have  no  right  whatever  to  chastise  their 
wives,  even  with  small  canes  or  bamboos. 
Queen-Empress  v.  Nga  Nanda,  L.B.R. 
1872—1892,  421. 
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Buddhist  Law — concluded. 
—i.—Ma,rna.ge— concluded, 

(2) — Custom  —  Karens  —  Marriage  —  Match- 
making— Cockand  hen  eating — Buddhist  Laio — 
s.  488,  Crim.  Pro.  Code. — The  Nat-worshipping 
Karens  have  peculiar  marriage  ceremonies  of 
their  own.  A  match-maker  brings  the  parties 
together;  the  man  goes  to  the  woman's  house 
if  the  parties  were  not  married  before  ;  but  the 
woman  may  go  to  the  man's  house  if  he  is  a 
widower.  A  cock  and  hen  eating  would  appa- 
rently complete  the  ceremony,  but  if  the  parties 
profess  Buddhism,  though  Karens,  they  may 
marry  according  to  Buddhist  Law.  MO.  Saw 
Tu  V.  Ma  Sa  Ma,  13  Cr.  L  J.  590  =  23  Ind. 
Cas.  342. 

Validity  of  marriage  of  a  Chinese  Buddhist 
with  a  Burman  Buddhist — Right  of  wife  to 
maintenance— See  CRIM.  PRO.  CODE,  1898, 
8.488,7  Bur.  L.T.  71  =  15  Or.  LJ.  484  =  24 
Ind.  Cas.  57'2. 

See  Maintenance,  4  L.B.R.  146  =  7  Cr.  L. 
J.  444,  4  L.B.R.  340.  F.B.=9  Cr.  L.J.  25. 

See  Penad  Code,  ss.  363,  366,  U.B.R. 
1897—1901,  Vol.  I,  329. 

See  Penad  Code,  s.  366,  L.B.R.  1872— 
1892,  202. 

Buddhist  Woman. 

Marriage  with,  when  lawful — See  MAHO- 
medan  Law  —  Marriage,  L.B.R.  1893— 
1900,  607. 

Building. 

See  Municipal  acts. 

See  Theft  in  a  building. 

{l)~Po7ver  to  erect  6?« Wing.  — Sanction  by  a 
Municipality  to  erect  a  building  carries  with  it 
power  to  put  up  such  ordinary  scaffolding  as 
would  be  necessary  under  ordinary  circum- 
stances for  the  execution  of  the  work.  EMPEROR 
V.  GOKUL,  A.W.N.  i907,  231  =  29  A.  737  =  7 
Cr.  L.J.  233. 

Notice  of  intention  to  build — Commencement 
of — In  anticipation  of  sanction — Refusal  of 
sanction— ESeot— See  BEN.  ACT  III  OF  1884, 
88.  237,  238,  25  C.  419. 

See  Ben.  act  III  OF  1884,  ss.  238,  273,  5 
C.W.N.  42. 

See  BEN.  ACT  III  OF  1899,  s.  3,  els.  (3),  (39) 
(a),  12  Cr.  L.J.  461  =  16  C.W.N.  23  =  11  Ind. 
Cas.  997. 

Sanction  to  alteration  of — Sanction  to  altera- 
tion of  plan — Power  of  District  Sarveyor — 
Initiation  of  proceedings  by  Secretary,  validity 
of— Irregularity— See  BEN,  ACT  III  OF  1899, 
88.  102  (1)  (c),  391,  6  Ind.  Cas.  172  =  11  Cr.  L. 
J.  255=12  C.L.J.  24  =  37  C.  585. 

See  BEN.  ACT  III  OF  1899,  ss.  372,  383  and 
449  (1),  12  C.W.N.  271  =  7  Cr.  L.J.  110  =  7 
CL  J.  243. 

See  Ben.  act  III  OP  1899,  ss.  391,  449,  7 
C.W.N.  374. 

Demolition  of— Order  for— See  Ben.  ACT  III 
OP  1899,  ss.  449,  450,  452,  579,   3  C.  L.J.  90  = 


Boilding-  concluded. 

10  C.W.N.  182  =  3  Cr.  L.J.  211  =  33  C.  287  ;  10 
C.W.N.  1004  =  33  C.  646  =  3  C.L.J.  571=3  Cr. 
LJ.  465;  11  C.W.N.  30  =  4  Cr.  L.J.  408=34 
C.  341. 

See  Ben,  ACT  III  OF  1899,  ss.  449,  628, 
629.  631,  9  C.W.N.  18. 

See  Ben.  Act  III  OP  1899,  ss.  449  (1),  451, 
574,  13  C.W.N.  74  =  9  Cr.  L.J.  302. 

See  BOM.  ACT  VI  OF  1873,  s.  33  (1),  Rat. 
Un.  Cr.  C.  145. 

See  BOM.  ACT  III  OP  1388,  s.  353.  19  B.  372. 

Re-building  a  wall  that  had  fallen  dowa 
—See  BOM.  ACT  III  OF  1901,  s.  96,  12  Bom. 
L.R.  1160. 

Meaning  of  the  terms— See  BOM.  ACT  III 
OF  1901,  ss.  96,  3  (7),  13  Bom.  L.R.  494  =  11 
Ind.  Cas.  610=12  Cr.  L,J.  426  =  35  B.  412. 

Addition  of  wing  and  tower  to  a  building — 
See  Mad.  act  IV  of  1884,   s.  3,  1  M.L.J.  37. 

See  MAD.  Act  IV  OP  1884.  s.  180,  1  M.L.J. 
37. 

See  PUN.  ACT  XX  OF  1891,  s.  92  (6),  61  P. 
R.  1905,  Cr.  =  4l  P.L  R.  1906  =  3  Cr.  L.J.  344. 

See  U.  P.  ACT  XV  OF  1883,  8.  55,  A.W.N. 
1900,  8. 

See  Crim.  Pro.  Code,  1898,  ss.  133,  138, 
139,  6  C.W.N.  886. 

Dangerous— See  NUISANCE  UNDER  CRIM. 
Pro.  Code,  5  P.R.  i890,  Cr. 

See  Nuisance  under  Crim.  Pro.  Code, 
4  M.H.C.  App.  34. 

See  Penal  Code,  s.  436,  68  P.L.R.  1903. 

See  PENAL  CODE,  8.  442,  6  N.W.P.  307. 

What  is  a — Open  space  surrounded  by  a  fence 
whether  a— See  PENAL  CODE,  ss.  457,  442,  379, 
511,  24  P.R.  1914  Cr. 

See  THEFT— Things  which  may  be  the 
Subject  op  theft.  Rat.  Un.  Cr.  0.  293= 
Cr.  Rg.  36  cf  1886. 

Building  Sites. 

Owner  dividing  a  large  plot  of  ground  into 
several — The  building  sites  let  out  on  long  terms 
to  lessees — Lessees  building  houses  and  receiving 
rents — Lessees  are  owners  of  the  premises — 
Construction  of  Statutes— See  BOM.  ACT  III  OP 
1888,  8s.  305,  302  to  307,  12  Bom.  L.R.  669  = 
34  B.  593  =  7  Ind.  Cas.  935  =  11  Cr.   L.J.  544. 

Bull. 

Dedicated  to  idol  —  See  Criminal  Mis- 
appropriation, 11  M.  145  =  1  Weir  498  =  1 
Weir  456. 

See  Mischief,  34  P.R.  1888,  Cr. 

Killing  of  a  bull  set  at  large  at  Sraddha — 
See  PENAL  CODE,  8S.  295.  378,  403.  425,  17  C. 
852. 

Set  at  large  in  accordance  with  Hindu  reli- 
gious usage — Appropriation  whether  amounts  to 
an  offence— See  PENAL  CODE,  ss.  403,  410, 
411,  8  A.  51. 
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Bull — concluded, 

"  Bull  "  and  "  Cow  "  and  "  any  other 
animal,"  meaning  of — See  PENAL  CODE, 
s. 429,  22  C.  457. 

Set  at  large  upon  relative's  death — See 
Stolen  peoperty,  9  A.  3i8=A.W.N.  1887. 
73. 

Bullock. 

Race  not  an  offence  under  Act  III  of  1867 
—See  ACT  III  OF  1867,  s.  13,  L  B.R.  1872— 
1892,  541. 

Keeping — For  hire — Bullocks  kept  by  tenants 
in  huts  and  in  open — Liability  of  owner — See 
BOM.  ACT  III  OF  1888,  s.  394,  13  Cr.  L.J.  785 
=  17  Ind.  Cas.  529=  14  Bom.  L.R.  885,  Note. 

Band. 

Damming  the  streams  by  erection  of  a — See 
Crim.  Pro.  Code,  1898, "s.  133,  32  C.  930= 
2  Cr.  L.J.  762. 

Burden  of  Proof. 

See  Benefit  of  doubt. 

See  Evidence  Act.  1872,  ss.  101—114. 

See  Presumption. 

(I)— Offence — Rule  as  to- — It  is  the  first  prin- 
ciple of  criminal  law,  that  where  a  statute 
creates  a  criminal  ofience,  the  ingredients  of 
that  ofience  must  be  strictly  proved,  and  that 
where  the  doing  of  an  act  without  authority 
or  without  consent  is  made  a  criminal  offence, 
and  the  statute  does  not  expressly  put  upon  the 
accused  the  proof  of  such  consent  or  authority, 
it  is  a  necessary  part  of  the  case  for  the  prose- 
cution to  negative  by  evidence  such  consent  nr 
authority.  Brij  Basi  v.  QUEEN-EmpeesS, 
19  A.  74  =  A.W.N.  1836,  178. 

(2) — Evidence  Act,  s.  101 — Criminal  cases — 
Coyivictwn — Burden  cf  'proof. — In  a  criminal 
case,  the  burden  of  proof  is  on  the  prosecution 
under  s.  101,  Evidence  Act,  and  a  conviction 
must  be  based  on  evidence  which  excludes  the 
theory  of  innocence  ;  not  on  circumstances  of 
suspicion,  or  on  mere  probabilities.  QUEEN- 
Empress  v.  Narayan  Nathu,  Rat.  Un.  Cr. 
C.  779  =  Cr.  Rg.  43  of  1893. 

(3) — Person  accused  of  offence — Exceptions 
under  the  Penal  Code — Burden  of  proof. — When 
a  person  is  accused  of  an  offence,  the  burden  of 
proving  the  existence  of  circumstances  bringing 
the  case  within  any  of  the  general  exceptions 
in  the  Penal  Code  is  upon  the  accused,  and  it  is 
directed  by  the  statute  that  the  Courts  should 
presume  the  absence  of  such  circumstances. 
Queen-Empress  v.  Prag  Dat,  20  A.  439  = 
A.W.N.  1898,  117.     (4  A.  148,  9  A.  528,  R.) 

(4)  Exceptions  under  Penal  Code — Good  faith 
— Burden  of  proof.  —  The  burden  of  proving  the 
exception  of  good  faith  is  on  the  accused.  A 
mistake  of  law  does  not  make  an  exception 
under  s.  79,  I.P.C  ,  even  when  due  care  and 
attention  under  s.  52  is  proved.  As  a  rule,  when 
the  act  done  comes  within  the  words  of  the 
Penal  Code,  proof  of  a  general  or  special  excep- 
tion is  required  to   take  it   out  of  the  same, 


Burden  of  Proof — co7itinued. 

Queen-Empress  v.  Bai  Mahakar,  Rat.  Un.. 
Cr.  C.  820  =  Cr.  Rg.  66  of  1895. 

(5) — Special  or  General  exception.— BxitAen 
of  proof— Since  the  Evidence  Act,  the  burden 
of  proving  theexistence  of  circumstances,  bring- 
ing the  case  within  any  general  or  special 
exceptions  in  criminal  trials  in  the  Mofussil, 
lies  on  the  accused.  In  the  matter  of  the  jcetition 
of  Shibo  Prosad  Pandah,  4  C.  124  =  3  C  L, 
R.  122.  [R.,  10  Cr.  L.J,  -372  =  3  Ind.  Cas.  744 
=  11  Bom.  L.R.  638.] 

(6) — Suit  for  damages  for  malicious  prosecu- 
tion— Burden  of  proof . — In  a  suit  for  damages 
for  malicious  prosecution,  the  plaintiff  must,  in 
the  first  instance,  make  out  a  prima  facie  case 
that  the  defendant  had  no  reasonable  or  prob- 
able cause  for  the  prosecution  and  acted  malici- 
ously. The  acquittal  of  the  plaintiff  by  the 
Criminal  Court  is  not  alone  sufficient  proof  of 
this.  EBRAHIM  SULIMAN  V.  ESUFF  SULIMAN, 
L.BR.  1893-1900,  387. 

(7) — In  case  of  theft — Facts  which  may  be 
presumed — Strong  presumption — Absence  of  evi- 
dence as  to  owner,  whether  rebuts  the  presump- 
tion and  shifts  onus — Evidence  Act,  ts.  4  and 
114. — When  persons  are  discovered  dealing  with, 
property  of  a  sort  which  can  be  easily  pilfered 
where  it  passes  in  large  quantities  from  ona 
possessor  to  another  for  transport  and  export, 
the  strong  presumption  which  arises  that  the 
property  was  stolen  by  the  accused  and  his 
companions,  or  dishonestly  received  by  them 
cannot  be  treated  as  in  any  degree  rebutted  by 
the  absence  of  evidence  as  to  whose  property  it 
was  that  was  stolen.  S.  114,  Evidence  Act,  read 
together  with  s.  4  of  the  Evidence  Act,  shifts 
the  burden  of  proof  at  a  certain  stage  in  the 
evidence  on  to  the  accused,  and  a  Court  may, 
therefore,  in  the  absence  of  any  credible  expla- 
nation or  satisfactory  rebuttal,  well  regard  the 
existence  of  a  recent  theft  as  proved,  when 
property  (for  the  possession  of  which  no  satis- 
factory explanation  is  forthcoming)  is  surrepti- 
tiously convoyed  by  persons  whose  conduct 
renders  it  so  highly  probable  as  to  leave  no 
room  for  reasonable  doubt  that  they  are  either 
thieves  or  receiver.'?  of  stolen  property.  Kar- 
PINI  V.  QUEEN-EMPRESS,  L.B.R.  1893—1900, 
276. 

(8) — Onus  of  proof — Suit  for  land  attached 
under  s.  3  of  Ben.  Act  IV  of  1840. — In  a  suit  for 
the  possession  of  land  attached  by  the  Magis- 
trate under  s.  3  of  Act  IV  of  1840,  the  onus 
probandi  is  on  the  plaintiff.  MOHESHUR 
Singh  V.  Ramaput  Singh,  W.R.F.B.  7  =  1 
Ind.  Jur.  O.S.  35. 

As  to  good  faith  -See  ACT  XVIII  OF  1862, 
s.  27,  4  W.R.  Cr.  22. 

See  ACT  IX  of  1872,  s.  23,  11  W.  R.  313. 

See  ACT  I  OF,1878,  s.  9,  2  0  C.  99. 

See  ACT  I  OF  1878,  s.  10,  8  Ind.  Cas.  461  =  3 
Bur.  L.T.  82. 

Criminal  oases  — Shifting  of  onus  from  pro- 
secution to  the  accused — See  ACT  I  OF  1878, 
Rule  1  (XX),U.B.R.,  1892—  1896.  Vol.  I,  144,. 
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Borden  of  Proof — continued. 

See  ACT  XII  OP  1896,  as.  3  (1)  (n),  30,  51, 
5  L.B.R.  52,  P.B.  =  2  Ind,  Gas.  543. 

See  Act  XII  OF  1896,  s.  51,  U.B.R.  1906, 
Excise,  7. 

See  BOM.  ACT  XIII    OF    1856,    s.  35  (1),  20 

B.  348. 

See  BOM.  Act  III  OF  1888.  ss.  398,  410.  7 
Bom.  L.R.  726  =  2  Cr.  L.J.  604  =  30  B.  126. 

Of  omission  to  report  death  to  municipal 
authorities— Sea  O.P.  ACT  XVIII  OF  1889, 
S.  84,  16  C.P.L.R.  63. 

See  Compounding  offence,  21  C.  103. 

Rape  on  a  child— Complaint  of  robbery — Re- 
port of  Chemical  Examiner — Confession — See 
Confession— General,  93  P. L.R.  1910  =  8 
Ind,  Gas.  494  =  11  Cr.  L.J.  665. 

See  Conviction,  7  P.L.R.  1911  =  9  Ind. 
Cas.  400  =  12  Cr.  L.J.  69  =  11  P.W.R.  1911,  Cr. 

See  Criminal  Breach  of  trust,  Rat.  Un. 
Cr.  C.  860=  Cr.  Rg.  27   of    1896,  Rat.  Uq.   Cr. 

C.  872  =  Cr.  Rg.  47  OF  1896. 

Power  of  appellate  Court  to  take  additional 
evidence — Penal  Code,  s.  411  —  Dishonestly 
receiving  or  retaining  stolen  property — Article 
of  small  value — Recent  possession — Burden  of 
proof— Evidence  Act,  1872,  s.  114  (a) — See 
Crim.  Pro.  Code,  189S,  ss.  428,  540,  8  M.  L. 
T.  418  =  8  Ind.  Cas.  145  =  1910  M.W.N.  419. 

See  Culpable  Homicide,  i  Weir  298. 

See  Defamation,  6  A.  220. 

See  Dispute  as  to  possession  of  im- 
moveable property.  9  C.L.R.  305. 

Ste  Easement,  li  C,  52. 

See  Evidence— general,  27  P.R.  1887, 
Or. 

Where  provocation  alleged  for  murder — See 
Murder.  14  C.P  L.R  188. 

See  Murder,  L.B.R.  1893—1900.  452. 

See  PENAL  CODE,  ss.  34,  99,  100,  148,  304, 
16  C.L.J.  440. 

See  Penal  Code,  s.  84,  Rat.  Un.  Cr.  C.  818 
=  Cr.  Rg.  61  of  1895. 

TZSee  Penal  Code,  ss.  85,  86,  387,  398,  6  L. 
B.R.  100  =  5  Bur.  L  T.  193  =  17  Ind.  Cas.  800 
=  13  Cr.  L.  J.  864,  P.B. 

See  Penal   Code,  S.  151,  22  P.R.  1887,  Cr. 

See  Penal  Code,  ss.  241,  243,  12  Cr.  L.J. 
79  =  9  Ind.  Cas.  449. 

Prima  facie  proof  of  negligence  of  accused — 
Proof  of  having  taken  proper  precautions  — 0.nMS 
—See  Penal  Code,  s.  268,  12  M.L.T.  664  =  14 
Ct.  L.J.  45  =  18  Ind.  Cas.  269. 

See  Penal  Code,  s.  302,  li  C.W.N.  1085  = 
6Cr.  L.J.  304. 

See  Penal  Code,  ss.  302, 304,  A.W.N.  1897. 
121. 

Temple  dasi — Adoption  of  minor  girl  by 
offence  under  s.  373— Guilty    knowledge— Pre- 


Barden  of  Proof — concluded. 

sumption— Sfe  PENAL  CODE,  as.  372.  373,  13 
M.L.T.  131  =  24  M  L.J.  211  =  14  Cr.  L.J.  33  = 
18  Ind.  Cas.  257. 

Misappropriation  Mode  of  misappropriation 
of  money,  prosecution  not  bound  to  prove — See 
PENAL  CODE,  s.  409,  8  Ind.  Cas.  687  =  8  A.L.J 
88. 

See  PENAL  CODE,  s.  467.  34  P.L.R.  1907  = 
1  P.W.R.  1907,  Cr. 

See  Penal  Code,  s.  486,  8  C.W.N.  421. 

See  Regulation  VII  of  I88i,  s.  40,  33  C. 
895  =  4  Cr.  L.J.  206. 

See  Revision  -  Question  of  fact.  Rat. 
Un.  Cr.  C.  794  =  Cr.  Rg.  52  of  1P95. 

See  Security  to  keep  the  peace- 
Evidence  AND  Procedure,  9  a.  452  =  a. W. 
N.  1887,  111.  2  N.W.P.  431. 

Burglary. 

Murder  while  committing— See  PENAL  CODE, 
S.  460.  8  A.L.J.  574=11  Ind.  Cas.  570=12  Cr. 
L.J.  395. 

Burial. 

See  Crim.  Pro.  Code,  1898,  as.  144,  143, 
133,  2  Weir  64. 

Burial  Ground. 

(1)— Criw.  Pro.  Code  (1898),  s.  ISS-Burial 
ground,  order  closing. — An  order  prohibiting 
the  use  of  a  graveyard  is  not  such  an  order  as 
can  be  made  under  a.  133,  Crim.  Pro.  Code. 
Sheo  Saran  Lal  v.  Lal  Mohamad  Lal,  12 
C.W.N.  70. 

See  BEN.  Act  II  OF  1888.  ss.  381,  382,  25 
C.  492  =  2  C.W.N.  145. 

Cultivation  of  burial  ground — See  CRIMI- 
NAL Trespass,  l  Weir  513  =  6  M.H.C.  App. 
25. 

See  CRIMINAL  TRESPASS,  3  M.  178  =  1  Weir 
286. 

Trespass  on  burial  place— See  PENAL  CODE, 
S.  297,  18  A.  395  =  A.W.N.  1896,  119. 

Trespass  on — Ploughing  up  burial  ground — 
joint  owner  — See  PENAL  CODE,  s.  297,  8  A.L. 
J.  927=12  Ind.  Cas.  300  =  12  Cr.  L.J.  532. 

If  should  be  in  use— Depository  for  the  re- 
mains of  the  dead,  trespass  on— Knowledge  or 
intention  requisite  to  constitute  ofience — See 
Penal  Code,  ss.  297,  441,  17  C.W  N.  534  = 
18  Ind.  Cas.  677=  14  Cr.  L.J.  117  =40  C.  548, 

See  Penal  Code,  s.  297,  26  P.R.  1887,  Cr., 
1  Weir  2S7. 

Burma  Acts. 

See  acts— Burma  Acts. 

Barnoa  Courts. 

See  Bur.  Act  XVII  op  1875. 

Upper  Burma  Courts  bound  to  follow  Upper 
Burma  Rulings— See  PENAL  CODE,  s.  302,  12 
Cr.  L.J.  448  =  U.B.R.  1911,  87  =  11  Ind,  Cas. 
792. 
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Burma  Forest  Act,  1902. 

(1) — S.  63 — Burning  firewood  tvithout  paying 
first  royalty. — S.  63  (  =  s.  67  of  Burma  Forest 
Regulation  V  of  1898)  cannot  apply,  and  was 
never  intended  to  apply  to  a  case  of  burning  fire- 
wood without  first  paying   the    royalty,  KlNG- 

Emperob  v.  Sadu  Singh,  1   U.B.R.    1902  — 

1903,  Forest  1. 

Burman. 

See  ACT  I  OF  1878.  Rule  I,  cl.  XX,   U.B.R. 
1892—1896,  Vol.  I,  144. 
Burma  Regulations. 

See   Regulations  —  Burma    regula- 
tions. 
Burning  Ghat. 

See  Grim.  Pro.  Code,  1893,  ss.  133, 140,  25 
C.  425  =  2  C.W.N.  113. 

Burning  Ground. 

Power  of  municipal  commissioners  to  admin- 
ister oath — Order  to  close  burning  ground — 
See  BEN.  ACT  III  OF  1864,  ss.  679,  19  W.  R. 
309. 

Cremation  of  corpse  in  a  used  immemorially 
for  the  purpose,  against  an  order  by  the  Collector 
prohibiting  such  cremation — See  PENAL  CODE, 
ss.  188.  290,  19  M.  464  =  1  Weir  247  =  6  M.L. 
J.  181  =  1  Weir  247  =  2  Weir  65. 

BuBtee  Land. 

Debutter  property — Shebait  not  in  posses- 
sion, if  an  "  owner  "—See  BEN.  ACT  III  OF 
1899,  ss.  3  (32),  408.  574,575,  17  C.W.N. 
1081  =  21  Ind.  Cas.  169  =  14  Cr.  L.J.  569. 

Butchers. 

See  ACT  XIII  OF  1859,  a.  2,  1  Weir  690  =  7 
M.H.C.  App.  12. 

License  to  keep    butcher's    shop — See  MAD. 
ACT  IV  OF  1884.  ss.  191,   192,   193,  194,  10  M. 
216  =  1  Weir  741. 
Bye-law. 

{!)— Powers  of  Corporations  to  make  Bye-laws 
— Act  XXVI  of  18bO ~ Municipality — Bye-law 
partly  good— Effect. — A  corporation  or  company 
or  other  public  body,  whether  created  by  Act 
of  Parliament  or  by  Chatter,  has  no  power  of 
making  bye-laws  beyond  what  is  clearly  given 
to  it  by  the  Act  or  Charter.  And  such  rules  or 
bye-laws,  if  inconsistent  with  the  express  or 
implied  provisions  of  the  Charter  or  Act,  would 
be  void  as  ultra  vires,  though  sanctioned  by 
the  Executive  Government.  [R.,  5  B,  188.] 
The  power  to  make  rules  given  to  Municipal 
Commissioners  under  Act  XXVI  of  1850  and  to 
provide  penalties  for  breaches  thereof  does  not 
carry  with  the  power  to  adjudicate  or  even  to 
determine  who  shall  adjudicate  whether  a 
person  has  broken  the  rules.  Rules,  therefore, 
giving  power  to  a  committee  of  the  Municipal 
Council  to  try  and  punish  such  breaches,  are 
Mi<m  mres  and  void.  (5  B.H.C  Cr.  10,  F.) 
{R.,  8  B.H  C.  (A.C.J.),  213  ]  Obiter  .—The 
effect  of  English  decisions  appears  to  be  that  a 
bye-law,  though  wZ^ra  Dtres  as  to  apart,  is  good 
as  to  the  remainder,  if  the  good  part  is  divisi- 
ble from  the  bad  and  unconnected  with  it.  REG 
V.  Yenku  Bapuji,  8  B.H.C.  Or.  39,  F.B. 


Bye-law— conc?Mied. 

(2) — Administration  of  Bye-laws, — Laxity  in 
the  administration  of  the  Rules  and  Bye-laws 
of  the  Municipality  by  the  officers  condemned. 
MANIK  LAL  MULLICK  v.  THE  CORPORATION 

OF  Calcutta,  4  G.L.J.  411  =  4  Cr.  L  J.  394. 

See  Ben.  Act  VI  of  1863,  Bourke  O.C  412. 

See  BEN.  act  III  OF  1864.  24  W.R.  Cr.  70. 

See  BEN.  ACT  V  OF  1876,  s.  313,  21  C.  837. 

See  Ben.  act  III  OF  1885,  s.  139,  15  Cr.L. 
J.  187  =  22  Ind.  Cas.  763  =  18  C.W.N.  1120. 

See  Ben.  Act  III  OF  1885,  ss.  139,  78,  11 
C.W.N    1099  =  6  Cr.  L.J.  319. 

Continuing  offences  likely  to  be  committed 
after  proceeding  — Daily  fine — See  Ben.  ACT 
III  of  1885,  s.  140,  37  C  671  =  7  Ind.  Cas.  931 
=  11  Cr.L. J.  540. 

See  Ben.  Act  II  of  1888,  ss.  412,  417,  20 
C  605. 

No.  64  made  under  s.  350  of  Ben.  Act  III  of 
1899 — Ultra  vires  -  Reasonable  construction — 
See  Ben.  act  III  of  1893,  ss.  350  and  270, 
10  O.W.N.  667  =  3  Cr.  L.J.  450. 

S.  1— See  Ben.  Act  ill  of  1899,  cl.  18, 
ss.  559,  561  (6),  631,  10  C.L.J.  623  =  14  C.W.N. 
614  =  4  Ind.  Cas.  259  =  10  Cr.L.J.  522  =  37  0. 
545. 

See  Bom.  Act  VI  of  1875,  s.  70,  Rat.  Un. 
Cr.  C.  797  =  Cr.  Rg.  55  of  1895. 

See  Bom.  act  II  OF  1884,  s.  33  (6),  4  Bom. 
L.R.  585. 

See  BOM.  ACT  III  OF  1888,  s.  461  (d),  22 
B.  980. 

See  Bur.  act  III  of  1898,  ss.  142  (d),  180, 
202,  14  Cr.  L.J.  484  =  20  Ind.  Cas.  740  =  6  Bur. 
L.T.  138. 

See  Mad.  ACT  III  of  1871,  ss.  127  and  129, 
8  M.H.C.  App.  3. 

See  Pun.  Act  IV  of  1873,  ss.  8.  14,  21,  43 
P.R.  1888.  Cr. 

See  PUN.  ACT  XIII  OF  If 
Cr.,  27  P.R.  1889,  Cr. 

See  Pun.  act  XIII  OF  1884,  ss.  117,  118, 
119,  4  P.R.  1887,  Cr. 

See  Pun.  act  XX  OF  1891,  ss.  92  (4)  and 
145,  13  PR.  1909,  Cr. 

See  PUN.  ACT  XX  OF  1891,  s.  143  [h)  (2), 
21  P.R.  1911,  Cr. 

Construction  of— See  U.  P.  ACT  XV  OF  1873, 
s.  22,  A.W.N.  1901,  1. 

Of  Municipality,  validity  of  — Presumption 
—  See  UP.  ACT  XV  OF  1883.  s.  55,  19  A.  493 
=  A.W.N.  1897,  133. 

To  be  reasonable — Unreasonable  by-law  will 
not  be  enforced  by  Court  — See  U-  P.  ACT  I  OP 
1900,  ss.  128  (c),  132  A.W.N.  1902,  117=  24  A. 
439. 

See  Master  and  Servant,  12  Or.  L.J.  89 
=  15   C.W.N.  390  =  9   Ind.  Cas.  480  =  13   O.L. 
J.  335  =  38  C.  415. 
Calcutta  Acts. 

See  ACTS— Bengal  acts. 


1,  10  P.R.  1887, 
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Calcutta  Supreme  Court. 

See  Supreme  Court— Calcutta. 
Calendar. 

(1) — Destruction  of  duplicates  of  calendars- — 
The  calendars  and  proceedings  of  the  magistracy 
sent  to  the  Court  of  Sessions  are  not,  properly 
speaking,  records.  The  originals  which  are 
retained  in  the  Magistrate's  Courts  are  the 
only  official  records.  But  anyhow  the 
duplicates  should  be  retained  for  a  period  of 
three  years  and  can  then  be  destroyed  or  re- 
turned to  the  Magistrate's  office,  if  required. 
HIGH  COURT  PROCEEDINGS.  1ST  DEC.  1870. 
6  M.H  C.  App.  6. 

Canal  and  Drainage,  Northern  India,  Act. 

See  ACT  VIII  OF   1873. 

Canals. 

See  Channel. 

See  ACT  VIII  OF  1873,  ss.  70  and  74,  A.W. 
N.  1907,  18  =  4  A.L.J.  204  =  5  Cr.  L.J.  196. 

See  Penal  Code.  s.  188, 12  P.L.R.  1901. 

Canals  Act. 

See  Ben.  act  V  OF  1864. 

Canara  Forest  Rules. 

Rule  7  m—See  Mad.  ACT  V  OF  1882,  s.  -.^6, 
13  M.  21  =  1   Weir  767. 

Cancellation. 

Cancellation  of  an  order  for  maintenance  on 
the  ground  of  a  disputed  compromise — See 
Maintenance,  2  Weir  649. 

Cancelling  Order. 

See  Security  to  keep  the  peace  — 
Cancelling  order  and  discharging 
security. 

CauoDgoe. 

See  BEN.  ACT  V  OF  1875,  s.  45,  6  C.W-N. 
120. 

Cantonment  Code,  1899. 

(1) — Ss.  5,  89,  283 — Building  ivithout  permis- 
sion of  Cantonment  Magistrate. — The  officer 
commanding  a  regiment  in  the  Cantonment  is 
not  the  authority  whose  permission,  to  build 
wilhin  Cantonment  limits,  is  sufficient  under 
the  Cantonment  Code.  Building  a  hut  with 
the  permission  of  the  Commanding  Officer,  but 
without  the  permission  ot  the  Cantonment 
Magistrate,  isanoSenoe,  under  ss.  89,  283,  Act 
XIII  of  1889.  Nathu  v.  King-Emperor,  1 
A.L  J.  608. 

(2&3)— Ss.  22,  282 -i^aiiwre  to  pay  hackney 
carriage  fee. — Failure  to  pay  hackney  carriage 
fee  to  the  Cantonment  authority  is  not 
punishable  either  under  s.  22  or  a.  282  of  the 
Cantonment  Code  JAMALA  v.  CROWN,  22  P. 
L.R.  1907  =  P.WR   1906,  p.  42,  Cr. 

(4) — S.  66  (a),  (xi) — Shaking  dowiX  leaves 
from  road  side  tree— 'Defacing.' — The  shaking 
down  of  leaves  from  a  road-side  tree  does  not 
amount     to    defacing    the    same    within    the 
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meaning  of  s.  66  (a),  {xi)  of  the  Cantonment 
Code.  Queen-Empress  v.  Raja  Ram,  2 
Bom.  L.R.  S40. 

(5) — S.  66  (1) — Carrying  meat  exposed  to  pub- 
lic view — Servant's  offence  — Master's  liability, 
— The  oSenoes  aimed  at  by  s.  66  (1)  of  the 
Cantonment  Code  are  personal  offences,  and  not 
offences  which  can  be  commuted  by  delegation. 
Hence,  a  master  cannot  be  punished  under  the 
section  for  an  act  of  his  servant  in  carrying 
meat  in  a  bullock  cart  exposed  to  public  view, 
which  is  not  proved  to  be  committed  with  hia 
knowledge  or  authority.  EMPtROR  v.  JAFFAR 
HAJI  Ismail,  10  Bora.  L.R.  1052  =  9  Cr.  L.J. 
182. 

(6)— S.  66  (1),  (g)— Gambling— Common 
gaming  house,  use  o1.— Held,  that  persons  found 
gambling  in  a  common  gaming  house  cannot 
be  said  to  be  using  the  house  as  a  common 
gaming  house  within  the  terms  of  s.  66  (1),  {g) 
of  the  Code.  MADHO  v.  KING-EMPEROR  OP 
India.  167  P  L.R.  1905  =  3  Cr.  L.J.  78. 

(7)— Ss.  79  and  96 — Notice — Power  delegated 
to  two  members — Notice  by  one. — Where  the 
Cantonment  Committee  delegated  the  power  to 
issue  notices  to  a  sub-committee  of  two  mem- 
bers, any  single  member  has  no  power  to  issue 
a  notice  to  a  house  owner  to  repair  his  house. 
Ram  Saran  Dass  v.  king  Emperor,  4  A.L. 
J.  694  =  A.W.N.  1907.  275  =  9  Cr.  L.J.  348. 

(8)— Ss.  83,  85,  m^— Notice,  nature  of.— 
Where  a  Cantonment  Magistrate  issued  a  notice 
under  s.  83,  Cantonment  Code,  to  the  accused 
to  the  effect  that  a  house  belonging  to  the  latter 
being  declared  both  ruinous  and  insanitary  by 
expert  opinion,  he  was  thereby  directed  to  carry 
out  the  repairs  indicated  in  an  attached  report 
which  recommended  general  repairs,  and  the 
accused  having  failed  to  comply  with  the  notice 
was  prosecuted  and  convicted,  held,  that  for 
the  purposes  of  a  prosecution  under  s.  85  read 
with  s.'83,  Cantonment  Code,  1899,  it  is  not 
necessary  for  the  pro.?ecution  to  begin  by  prov- 
ing that  the  authority  which  issued  the  notice 
was  duly  constituted,  that  the  Court  ought  to 
presume,  until  some  evidence  is  given  to  destroy 
the  presumption,  that  theCantcnment  authority 
used  the  regular  and  lawful  procedure,  that  the 
common  course  of  business  was  followed  in  its 
procedure,  and  that  it  was  for  the  person  rais- 
ing the  objection  to  give  some  evidence  to  shovr 
that  it  would  not  be  safe  to  make  such  a  pre- 
sumption ;  held,  also,  that  the  phrase,  "insani- 
tary state  "  in  s.  83  did  not  mean  an  insanitary 
state  generally,  but  an  insanitary  state  as  quali- 
fied by  the  preceding  words,  that  is,  an  insani- 
tary state  resulting  from  the  ill-construction  or 
dilapidation  of  the  building.  The  word  "defects" 
in  that  section  means  "  sanitary  defect"  and 
the  repairs  which  the  notice  may  require  the 
owner  to  execute  must,  therefore,  be  suoh 
repairs  as  are  necessary  to  remove  the  sanitary 
defects  resulting  from  the  ill-construction  or 
dilapidation  of  the  building.  Held,  therefore, 
that  the  repairs  which  the  accused  was  required 
to  carry  out  were  repairs  of  such  a  nature  as  to 
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put  the  bouse  into  habitable  order  generally, 
and  net  merely  repairs  to  remove  the  sanitary 
defects  of  the  nature  contemplated  in  s.  83; 
that  the  Cantcnment  authority  was  not  authori- 
sed by  the  provisions  of  s  83  to  issue  a  notice 
for  general  repairs;  that  it  did  not  exercise  a 
legal  discretion  in  directing  under  that  section 
such  repairs  to  be  carried  out,  and  that  the 
notice  was  bad  and  invalid  in  law.  JacksoN  v. 
KiNG-EWPEROR.  7  O.C.  51.  (19  A.  49b,  20  B. 
732,  R.).   [F.,  7  O.C.  68]. 

(9)— Ss.  83,  85,  28Z—Pe7iaUy  for  failure  to 
comply  with  notice  }or  repairs. — Where  a  Can- 
tonment Mngistrate,  by  a  notice  purporting  to 
have  been  istued  in  accordance  with  s.  83,  Chap. 
VI,  Cantonment  Code,  directed  the  accused  to 
carry  out  certain  general  repairs  in  a  house  as 
recommended  by  a  Committee  of  Arbitration, 
but  the  accused  having  failed  to  comply  with 
the  notice,  was  convicted  under  s.  283,  Canton- 
ment Code,  held  that,  s.  83,  Cantonm'snt 
Code,  did  not  authorise  the  procedure  adopted 
by  the  Cantonment  Magistrate,  thut  the  repairs 
ordered  to  be  carried  out  were  not  the  kind  of 
repairs  contemplated  by  s.  83,  and  that  the 
notice  purporting  to  have  been  issued  under 
tbat  section  was  bad  and  invalid  in  law.  Held, 
further,  that  as  a  penalty  for  failure  to  comply 
with  a  notice  under  ?.  S3, [was  expressly  provid- 
ed for  in  s.  85,  the  conviction  under  s.  283 
was  bad.  Rai  NARAIN  Das  v.  KinG-EMPE- 
EOR,  7  0  C.  68.  (7  O.C.  57,  F.) 

(10)— S.  85— See  Nos.  8,  9,  supra. 

(11)— S.  89— See  No.  1,  supra. 

(12)— Ss.  89,  ]0i-  Interpretation  of  Stai^Ues— 
Strict  construction — Practice — Conviction  under 
particular  section — Section  not  justifying  convic- 
tion— Convictiin  maintainable  on  other  grounds 
— Benefit  to  accused—  Ignorance  of  amtndment 
— Future  daily  fine. — The  penal  sections  of  the 
Cantonment  Code  are  of  so  rigorous  a  nature 
that  they  must  be  construed  strictly  in  favour 
of  an  accused  as  well  as  against  him.  It  is  no 
part  of  the  duty  of  the  superior  Courts  to 
search  through  a  voluminous  enactment  like 
the  Cantonment  Code,  in  order  to  ascertain 
whether  convictions  are  maintainable  otherwise 
than  under  the  precise  sections  quoted  by 
the  Magistrate  as  his  authority.  Where, 
therefore,  a  Magistrate  convicts  under  a  wrong 
section  of  the  Code,  whether  bv  inadvertence  or 
otherwise,  the  accused  is  entitled  to  benefit  of 
the  mistake,  and  tha  Magistrate's  order  are 
liable  to  be  set  aside  as  illegal.  Under  the 
amended  s.  104  of  the  Cantonment  Code, 
a  person,  who  fails  to  give  notice  as  required  by 
s.  89  (1)  or  fails  to  comply  with  any  notice,  is 
punishable  with  fine  extending  to  Rs.  50.  A 
conviction  under  this  section  cannot  be  set  aside 
merely  on  the  ground  that  the  accused  did  not 
know  of  the  amendment  of  the  section,  espe- 
cially where  the  accused  deliberately  disobeyed 
the  orders  given  to  him.  An  order  directing  a 
person,  who  has  erected  a  structure  without 
sanction,  to  remove  the  structure  within  a  oer- 
taiD   time,  or  in  default  to   pay  thereafter   a 
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daily  fine,  is  improper.  If  the  Magistrate's 
directions  are  not  carried  out,  then  the  proper 
.■>ourse  is  to  institute  a  further  prosecution  and 
allow  the  accused  an  opportunity  of  defending 
hims^elf  before  the  further  fine  is  imposed. 
EMPEROR  V.  SITA  RAM  12  Cr.  L.J.  371  =  11 
Ind.    Cas.   139  =  206  P.L.R.     1911.     (13    P.R. 

1903,  Cr.,  171  P.L.R.  1903,  19  P.R.  1904,  Cr,, 
F.) 

(13) — S.  94 —  Jurisdiction  of  Court  to  inter- 
fere ivith  the  discretion  given  by  the  section. — 
Civil  or  Criminal  Courts  have  no  jurisdiction  to 
interfere  with  the  discretion  given  to  the  Can- 
tonment authorities  under  s.  94,  unless  it  is 
exercised  corruptly  or  maliciously.  KlNG- 
EMPEROR  v.  MIRAN  BakSH,  19  JP.R.  1904, 
Cr.  (13  P.R.  1903,  Cr.,  Cited.)  [F.,  11  Ind. 
Cas.  139  =  206  PL.R.  1911  =  12  Cr.  L.J.  371; 
R..  23  P  R,  1905,  Cr.  =  168  P.L.R.  1905  ;  D.,  1 
P.R.  1906,  Cr.] 

(14)— S.  94 — Notice  not  specifying  the  nature 
and  extent  of  repairs  whether  legal. — S.  94  of 
the  Cantonment  Code  contemplates  that  the 
owner  should  know  the  precise  nature  and  ex- 
tent of  the  repairs  which,  in  the  opinion  of  the 
Cantonment  authority,  he  should  execute  in 
the  interest  of  the  safety  of  the  occupier  or  of 
the  public.  Therefore,  a  notice  under  the 
section,  which  does  not  state  at  all  what  kind 
of  repairs  the  Cantonment  authority  requires 
the  owner  to  make  on  the  houses  specified  in  the 
notice,  is  illegal.  EMPEROR  v.  QUADIR 
Baksh,  56  P.L.R.  1912  =  13  Ind.  Cas,  209  =  13 
Cr.  L.J.  17  =  3  P.R.  1912,  Cr. 

(15) — Ss.  94  and  104 — Notice  by  Cantonment 
authority —  The  remains  of  a  building  to  be 
removed — No  option  given  of  repair. — The  peti- 
tioner, the  liquidator  of  the  club  of  Northern 
India,  was  required  by  the  Cantonment  Com- 
mittee, by  notice  under  s.  94,  to  demolish 
certain  roofless  walls  of  the  club,  which  remain- 
ed standing,  after  being  destroyed  by  fire,  since 
they  were,  in  the  opinion  of  the  committee, 
dangerous  to  the  public  safety.  On  the  peti- 
tioner denying  apprehension  of  danger  by  way 
of  reply,  he  was  directed  to  appeal  to  the 
General  Commanding  Officer  under  s.  104. 
The  appeal  Wrts  rejected  summarily  without  a 
hearing.  The  Magistrate  convicted  the  peti- 
tioner. Held,  on  revision,  that  the  conviction 
must  be  set  aside,  as  it  was  illegal  for  the 
General  to  decide  the  appeal  summarily,  and 
as  no  option  was  given  to  the  petitioner  to 
repair  or  to  remove,  whereas  s.  94  gives  the 
option.  Petman  v.  Emperor,  23  P.R.  1903, 
Cr.  =  168P.L.R.  1905  =  3  Cr.  L.J.  301.  (19PR» 

1904,  Cr.,  D.)  [Cited,  3  P.R.  1912  Cr.=56 
P.L.R.  1912-13,  Ind.  Cas.  ^09  =  13  Cr.L.J.  17 
=  9  P.W  R.  1912;  R.,  35  P. W  R.  1908,  Cr.  =  18 
P.R.  1908,  Cr.  =  8  Cr.  L.J.  490.] 

(16)— Ss.  94,  104,  240— -Repair  of  buildings 
dangerous  to  "  public  safety,"  order  issued  by 
Cantonment  authorities  as  to,  conviction  for 
disobedience  of— Power  of  Chief  Court  to  inter- 
fere on  revision. — It  is  for  the  Cantonment 
authority  to  issue  the  notice   under  r.  94,  and 
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an  appeal  lies  from  that  decision  under  r.  240  ; 
and  with  these  orders  the  Court  cannot  inter- 
fere ;  but,  when  there  is  a  criminal  proceeding 
under  r.  104  for  not  complying  with  the  notice. 
and  a  conviction,  it  is  open  to  the  Chief  Court 
to  review  the  proceedings  and  decide  the  legality 
or  otherwise  of  the  conviction.  Also,  the  pro- 
visions of  s.  94  apply  only  to  such  repairs  as 
may  be  necessary  for  the  "public  safety,"  i.e., 
the  safety  of  the  general  public  and  not  of  a 
particular  person,  as  a  tenant  of  a  bungalow  or 
his  guest.  So,  where  the  Cantonment  authority, 
before  issuing  a  notice,  had  not  decided  that 
the  step  was  necessary  in  view  of  the  public 
safety,  it  was  held  that  the  Chief  Court  might 
hold  the  notice  to  have  been  illegal  and  might, 
on  revision,  set  aside  the  conviction  and  sentence 
for  not  having  complied  with  such  notice. 
Wazir  Ullah  v.  Emperor,  i  P  R.  1906,  Cr. 
=  3  Cr.  L  J  346  =  48  P  L.R.  1906.  (19  PR. 
1904,  Cr.  Diss.;  22  P.R.  1889,  Cr.  R.;  24  P.R. 
1890,  £).)  [R.,  13Cr.  L.J.  17  =  13  Ind.  Cas. 
209  =  56  P.L.R.  1912.] 

(17)— Ss.  94,  104,  ^91— Notice  issued  by  Can- 
tonment Magistrate,  on  liis  oivn  nuthorily, 
under  r.  94,  validity  o/.  — Where  the  autho- 
rity to  issue  notice  under  r.  94  is  vested  by 
the  Code  in  a  constituted  Committee  or  Sub- 
committee, a  notice  issued  by  the  Cantonment 
^Magistrate,  on  his  own  single  authority,  with- 
out any  reference  to  or  direction  cr  considera- 
tion by  the  Sub  Committee,  of  which  he  was 
only  one  of  the  members,  is  ultra  vires.  And 
a  conviction  under  r.  104  for  disobedience  of 
such  notice  is  illegal.  The  defect  in  authority 
to  issue  the  notice  is  not  a  defect  or  irregularity 
not  affecting  the  merits  of  the  case,  and  so, 
cannot  be  condoned  by  r.  291.  GOPAL  SINGH 
V.  KiNG-EMPEROR  OF  INDIA.  3  P.R.  1907,  Cr, 
=  5  Cr.  L.J.  493  =  47  P.L.R.  190?.  (-26  M.  61, 
P.O.  =26  P.R.  1905,  Cr.,  R.) 

(18)~S.  96— See  No.  7,  supra. 

(19)— S.  96  (2)  (a)  and  (b)— "Cantonment 
authority,"'  Cantonment  Magistrate,  ivhether — 
Order  issued  by  him — Validity — Beld,  that, 
under  sub-ss.  (2)  (a)  and  (6)  of  s.  96  of  the 
Cantonment  Code,  the  "  Cantonment  autho- 
rity," i.e.,  the  Cantonment  Committee,  is  the 
only  authority  that  can  require  the  owner  of 
land  to  remove  a  boundary  wall,  and  that, 
before  an  order  can  be  legally  issued  even  by  a 
Cantonment  Committee,  the  members  of  that 
body  must  form  the  opinion  that  the  wall  is 
unsustainable,  unsightly  or  otherwise  objection- 
able. Held,  also,  that,  under  s,  17  of  the  Code, 
the  Cantonment  Magistrate  is  declared  to  be 
the  executive  ofiicer  of  the  Cantonment  autho- 
rity, and  all  orders  must  be  issued  through 
him  but  he  has  no  authority,  of  his  own  ini- 
tiative, to  issue  an  order  under  s.  96,  and  that 
an  order,  not  being  b-^sed  on  an  opinion  formed 
by  the  Cantonment  Committee,  or  one  issued 
by  them,  had  no  legal  validity  as  an  order  under 
8.  96  (2)  (a)  and  ib).  CROWN  v.  Detaram 
Watonmal,  3  SL.R.  11  =  9  Cr.  L.J.  447  =  1 
lad.  Caa.  940. 
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(20)— S.  lOi  —  Prospective  daily  fine.— Q.  104, 
Cantonment  Code,  1899,  does  not  allow  a 
prospective  daily  fine  for  failure  to  comply  with 
an  order  under  theCantonment  Code  irrespective 
of  the  period  between  the  date  of  the  conviction 
and  the  date  on  which  the  order  may  be  com- 
plied with.  King  Emperor  v.  Miran 
BAKHSH,  19  PR,  190t,  Cr.  (13  P.R.  1903, 
Cr..  Cited.)  [F.,  11  Ind.  Cas.  139  =  206  P.L.R. 
1911  =  12  Cr.L.J.  371;  R.,  23  P.R.  1905,  Cr.= 
168  P.L.R.  1905  ;  £>.,  1  P.R.  1906,  Cr.] 

(21)— 8.  IQi—See  Nos.  12,  15,  16,  17,  supra, 

(22)— Ss.  131,  283— Coji'ract  of  renting  a 
stall  from  Cantonment  authorities — Failure  to 
pay  rent,  tuhethtr  an  offence  under  s.  283. — 
S.  283  provides  a  penalty,  incases  not  otherwise 
provided  for,  for  failure  to  comply  with  any 
notice  under,  or  for  breach  of,  any  of  the  pro- 
visions of  the  Cantonment  Code.  But,  in  a 
contract  of  renting  a  stall,  notice  to  pay  stallage 
or  rent  is  not  a  notice  under  the  Code,  and 
failure  to  pay  such  stallage  or  rent  is  not  a 
breach  of  any  provision  of  the  Code,  within  the 
terms  of  b.  283.  KinG-EmpeROR  v.  MAGHI 
Ram,  15  P.R.  1906,  Cr.=45  P  L.R.  1907=5 
Cr.  L,J.  87. 
(23)  — S-  HI— Obstructing  public  road—S,  141, 
Cantonment  Code,  1889. — In  this  case  the 
accused  were  convicted  of  the  offence  of  obstruct- 
ing the  public  road,  under  s.  141,  Cantonment 
Code,  1899,  and  sentenced  to  rigorous  imprison- 
ment for  eight  days.  The  Sessions  Judge 
submitted  the  proceedings  for  revision  to  the 
Chief  Court  with  tbe  remark  that  the  extreme 
sentence  of  8  days'  rigorous  imprisonment,  for 
the  very  petty  offence  to  which  the  accused 
pleaded  guilty,  was  excessive.  The  Chief 
Court  remitted  the  unexpired  part  of  the 
sentence.  CROWN  v.  KALA  SINGH,  P.L.R. 
1900,  Cr..  p.  52. 

(24) — S.  141  (a) — Carriage  standing  on  a 
public  road. — The  accused  went  in  his  own 
bullock-carriage  to  see  his  son  who  was  ill,  and 
during  his  visit  left  the  carriage  standing  at 
the  door  in  the  street.  The  evidence  showed 
that  the  carriage  stood  there  for  about  20 
minutes.  Held,  per  Batty  and  Whiiworth,  JJ., 
(Fulton,  J.,  dissentiente)  that  the  accused  was 
liable  to  be  punished  under  r.  141  (a),  as  it 
would  be  straining  language  to  say  that  it  was 
necessary  to  wait  nearly  20  minutes  to  take  up 
or  set  down  any  passenger,  and,  therefore,  the 
rule  laid  down  in  s.  141  (a)  seemed  technically 
to  have  been  infringed.  Per  Fulton,  J, — In 
every  case  in  which  a  person  is  charged  under 
r.  141  (a)  with  causing  a  carriage  to  remain 
in  the  street  longer  than  may  be  necessary  for 
taking  up  passengers,  the  Magistrate  must 
decide  whether  the  detention  was  really  for  the 
purpose  aforesaid.  If  he  finds  that  the  carriage 
was  sent  to  stand  in  the  street  long  before  the 
time  when  it  could  be  required,  he  will  proba- 
bly hold  that  there  has  been  an  infringement 
of  the  rule.  But  when  he  finds  that  it  was 
kept  standing  merely  whilst  the  owner  was  pay 
ing  a  visit  or  transacting  business  for  a  reason- 
able time,  he  will  come  to  the  conclusion  that 
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it  has  not  been  caused  to  remain  longer  than 
was  necessary  for  the  purpose  of  taking  him 
up.  Per  Baty,  J. — The  phrases  "taking  up" 
and  "  setting  down  "  are  correlative,  and  as 
"  setting  down "  could  extend  to  nothing 
further  than  the  mere  alighting  of  the  passen- 
gers, so  "taking  up"  would  include  nothing 
beyond  his  getting  in  and  taking  his  seat,  and 
■would  not  include  waiting  for  passengers  while 
they  are  engaged  on  business  or  pleasure.  Per 
Whitworth,  J. — The  words  "taking  up  or  setting 
down  passengers"  in  r.  141  (a)  of  the  Can- 
tonment Coda  cannot  properly  be  extended  to 
any  purpose  distinct  from  the  two  named.  The 
making  of  a  visit,  which  was  the  occasion  in 
-the  present  instance  of  the  carriage  standing 
in  the  street,  was  not  a  purpose  incidental  to 
the  taking  up  or  setting  down  of  passengers, 
but  was  9,  purpose  distinct  from  and  beyond 
those  two  acts.  QUEEN  EMPRESS  v.  MAHO- 
MED Ayoob.  2  Bom.  L.  R.  918. 

(25)-S.  167.  cl.  (j)— Article  of  "perishables 
nature" — Brown  sugar — Crim.  Pre.  Code  {Y  of 
1898),  ss.  190,  191.— Where  a  Cantonment 
Magistrate  institutes  a  prosecution,  under  the 
Cantonment  Code,  against  the  accused,  he 
ought  to  inform  him  that  the  latter  is  entitled 
to  have  his  case  tried  by  another  Magistrate, 
and  his  not  doing  so  is  an  irregularity  which 
will  vitiate  the  proceedings.  Brown  sugar  is  not 
an  "article  of  food  which  is  of  a  perishable 
nature,"  within  the  meaning  of  s.  167,  cL  (j), 
of  the  Cantonment  Code  and  the  person  selling 
it  within  the  Cantonment  is  not  guilty  of  any 
offence.  MOHIB  ALI  v.  KING-EmpEROR,  3  A. 
L.J.  694  =  A.W.N.  1906,  303  =  4  Cr.  L.J.  374. 

(25-a)— S.  167— See  No.  35,  infra. 

(26)— Ss.  167,  168,  nS— License  for  sale  of 
cBrated  waters— An  i7ivalid  co7idition  in  the 
license,  breach  of,  no  offence.  —  The  accused 
held  a  license  under  s.  167  of  the  Act  for  the 
sale  of  cerated  waters  in  a  Cantonment  and  for 
having  sold  derated  waters  manufactured  by  a 
firm  not  approved  of  by  the  Cantonment  Com- 
mittee ;  he  was  charged  with  and  convicted  of 
the  breach  of  a  condition  in  the  license,  which 
restricted  him  to  vend  lerated  waters  manu- 
factured by  certain  manufacturers  4,pproved  of 
by  the  Cantonment  Committee.  Held,  on 
revision,  that,  as  s.  168  of  the  Code  only 
authorised  the  Committee  to  lay  down  the 
sources  from  which  the  water  used  in  the 
manufacture  is  procured,  and  as  there  was  no 
provision  in  the  Code  empowering  the  Com- 
mittee to  select  manufacturers  for  the  license, 
the  condition  in  the  license  in  question  was  ultra 
vires  and  the  conviction  was  wrong.  PrabH 
Dial  v.  King-Emperor,  47  P.R.  1905,  Cr.= 
191  P.L.R.  1905  =  3  Cr.  L.J.  131. 

(27)— S.  168— See  No.  26.  supra. 
(28)— S.  173— See  No.  26.  supra. 

(29) — S  20B--Menning  of  sectioyi— Informa- 
tion by  Medical  officer  of  one  cantonment  to 
another,  whether  amounts  to  "  prima  facie 
'grounds  for  believing," — Information  forwarded 
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by  the  Medical  officer  of  one  cantonment  to  the 
authorities  of  another,  to  tha  effect  that  a 
woman  is  believed  to  have  a  venereal  disease, 
amounts  to  "  prima  facie  grounds  for  believ- 
ing," within  the  meaning  of  s.  203  of  the 
Cantonment  Code.  The  section  does  not  mean 
that  the  authorities  issuing  the  notice  must 
have  something  in  the  nature  of  the  legal 
evidence  before  them :  on  the  contrary,  the 
vague  and  general  wording  employed  in  the 
section  seems  intended  to  cover  all  such  matters 
as  would  reasonably  justify  an  executive  officer 
in  taking  action.  IMPERATOR  v.  PHUSKI,  3 
S.L.R.  184  =  4  Ind.  Cas.  1157. 

(30)— S.  212  —  Returning  to  Cantonment 
without  permission.— 8.  212,  Cantonment  Code, 
1899,  deals  with  harbouring  and  concealing  a 
person  who  has  been  required  to  remove  from 
the  Cantonment,  and  not  with  returning  to  the 
Cantonment  without  permission.  QUEEN- 
Empress  v.  Rama,  2  Bom.  L.R.  338. 

(31)— S.  240— See  No.  16,  supra. 
(32)— S.  282— See  No.  3,  supra. 

(33) — S.  283,  fine  under,  for  breach  of  the 
conditions  of  a  license — No  notice  to  the  accused 
— Legality  of  fine — Proceedings,  if  judicial  pro- 
ceedings—Revision— Accused  entitled  to  copy  of 
proceedings  in  the  summary  register. — Where 
the  accused  was  fined  under  s.  283  of  the 
Cantonment  Code  for  breach  of  the  conditions 
of  his  license,  and  there  was  no  proof  that  any 
notice  was  issued  to  the  accused  and  that  he 
failed  to  comply  with  any  such  notice  or  other- 
wise committed  a  breach  of  the  provisions 
thereof,  held  that  a.  283  of  the  Code  was  not 
applicable,  there  being  no  notice  to  the  accused; 
that  the  proceedings  were  judicial  proceedings 
and,  as  such,  revisable  by  the  Chief  Court ; 
that  the  only  lawful  penalty  was  the  cancella- 
tion or  suspension  of  the  license  ;  and  that  the 
accused  was  entitled  to  a  copy  of  the  proceed- 
ings in  the  summary  register  MaNGI  Ram  v. 
KING  Emperor,  9  P.R.  1909,  Cr.  37  PL  R. 
1910  =  11  Cr.  L.J.  17  =  4  Ind.  Cas.  611=30  P. 
W.R.  1909,  Cr. 

(34)— S.  283— See  Nos.  1,  8,  9,  22,  supra. 

(35)— Ss.  283  and  167.  —  Reading  together 
s.  167  of  the  Code  and  the  proviso  to  it,  a  person 
wishing  to  start  a  dairy  cannot  be  held  to  have 
infringed  the  Rule,  until  and  unless  it  is  shown 
either  that  he  has  not  applied  for  a  license,  or 
that,  having  so  applied,  he  has  failed  to  obtain 
it  by  reason  of  his  unwillingness  to  comply 
with  the  conditions  imposed  under  s.  168. 
Hence,  where  the  accused  applied  for  a  license 
and  his  failure  to  obtain  it  resulted,  not  from 
any  fault  of  his  own,  but  from  the  illegal  action 
taken  by  the  Cantonment  authority  in  prohi- 
biting him  from  starting  the  dairy,  held  that 
the  prohibition  was  ultra  vires  and  could  be 
disregarded.         CANTONMENT       AUTHORITY, 

Kamptee  v.  Kisan  Contractor,  14  C.P.L. 
R.  135.  Cr. 

(36)— S.  291— See  No.  17,  supra. 
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(37) — Rule  141  (d)  —  Obstruction  to  public 
street. — The  accused  had  kept  for  years  past  a 
wooden  box  in  front  of  his  shop  for  use  as  a 
step  to  facilitate  access  to  his  ota  which  was 
three  feet  above  ground.  The  wooden  box  was 
placed  upon  a  stone  slab  covering  the  gutter  at 
the  side  of  the  road  adjoining  the  accused's 
shop.  Held  that  the  accused  was  not  guilty  of 
causing  wilful  obstruction  to  the  free  passage 
of  a'Jtrt-et  under  Rule  141  (d)  of  the  Cantonment 
Code.  EMPEROR  V.  ABDUL  HUSSEIN,  S  Bom. 
L.R.  74i. 

Cantonment  Magistrate. 

See  ACT  III  OF  1880. 

See  ACT  XIII  OP  1889. 

See  Bom.  ACT  III  OF  1867. 

See  Mad.  Act  I  OF  1866. 

See  Cantonment  Code,  1899. 

{!)— Cantonment  Rules,  Rule  9— Magistrate's 
order  to  build  privy. — Rule  7  of  the  Cantonment 
Rules  does  not  empower  a  Cantonment  Magis- 
trate to  order  any  person  to  construct  a  privy, 
and  a  failure  to  comply  with  such  an  order  is 
not  an  oSence.  QueEN-EMPRESS  v.  8ANTAN, 
Rat.  Un.  Cr.  G.  54l  =  Cr.  Kg.  16  of  1891. 

Jurisdiction  of— See  ACT  V  OF  1861,  s.  29, 
1  Agra  24,  Cr, 

Power  to  cancel  license  —  See  BEN.  ACT 
VII  OF  1878,  s.  14,  15  C.  452. 

See  Mad.  ACT  XXIV  OF  1859,  s.  48,  5 
M.H.C.  App.  25. 

Order  to  appoint  a  resident  agent  —  See 
PENAL  Code,  s.  188,  A.W.N.  1882,  52. 

Cantonment  Officer. 

See  ACT  XVIII  OF  1850,  S.  C.  19,  Oudh. 
Cantonment  Rales. 

See  ACT  XXII  OF  1864. 

See  ACT  III  OF  1880. 

See  ACT  XIII  OF  1889. 

See  CANTONMENT  CODE,  1899. 

See  Cantonment  Magistrate. 

{1)—Rule  7  — Conviction.— The  mere  finding 
that  the  compound  of  a  house,  of  which  the 
accused  is  the  landlord,  was  kept  in  a  dirty 
state,  is  not  sufficient  to  support  a  conviction 
under  Rule  7.  To  justify  a  conviction  under 
the  Rule,  it  must  be  found  that  the  accused, 
being  the  owner  or  occupier  of  the  house,  had 
allowed  dirt,  filth,  refuse,  rubbish,  or  noxious 
or  ofiensive  matter,  to  be  kept  for  more  than 
24  hours  on  the  ground  attached  to  and  occu- 
pied with  the  house.  QUEENEmpress  v. 
Gambhirmal,  Rat.  Un.  Cr.  C.  398  =  Cr.  Fg. 
58  of  1888. 

(2) — Rule  57.— A  person,  who  neglects  to 
repair  his  house  which  is  within  the  Canton- 
ment limits,  does  not  commit  an  ofience 
punishable  under  Rule  57,  Chapter  III  of 
the  Cantonment  Rules.  In  re  NavALMAL, 
Cr.  Rg.  38  of  1891, 
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(3)  Rule  69  {3)— See  ENCROACHMENT,  Rat. 
Un.  Cr.  C.  505  =  Cr.  Rg.  19  of  1890. 

{i)—Rule  67,  Chap.  Ill,  Notification  759, 
dated  Ibth  March,  1876 — Public  place. — A  place 
in  the  open  air,  between  a  barrack  wash-house 
and  kitchen  by  the  side  of  a  path  leading  from 
the  public  road,  and  visible  from  the  public 
road,  is  not  a  "  public  place,"  within  the 
meaning  of  Rule  67.  CROWN  v.  Chattar,  1 
P.R.  1873,  Cr. 

(5) — Ruleli — Keeper  of  house — Meaning. — 
The  owner  of  a  house  who  lets  it  to  prostitutes 
who  use  it  for  prostitution,  but  who  does  not 
live  in  it  himself  or  exercise  control  over  its 
inmates,  is  not  "  the  keeper  of  a  house,  etc." 
within  the  meaning  of  R.  74  of  the  Canton- 
ment Rules.  Queen-Empress  v.  Dollatta, 
Rat.  Un.  Cr.  C.  572  =  Cr.  Rg.  38  of  1891. 

Cantonments  Act. 

See  ACT  III  OF  1880. 

See  ACT  XIII  OF  1889. 

See  Bom.  ACT  III  OF  1867. 

See  Mad.  Act  1  of  1866. 

See  Cantonment  Code,  1899. 
Cantonments,  Military. 

See  Act  XXII  OP  1864. 
Capital  Cases. 

Plea  of  guilty  in— See  PLEA  OF  GUILTY,  19 
A.  119. 

Capital  Sentence. 

See  Sentence—Capital  Sentence. 

Capitation  Tax. 

See  Bur.  act  III  OP  1889,  s.  9  (2),  4  L.B.R. 
150  =  7  Cr.  L.J.  450. 

Carcase. 

Theft  of  the  carcase  of  a  buried  bullock — 
See  THEFT— Things  in  respect  of  which 

THE  offence  of   THEFT   CANNOT  BE    COM- 
MITTED, 1  Weir  384  =  4  M.H.C.  App.  30. 

Cards. 

See  Gambling. 
See  Gaming. 

Gambling  with  cards  in  a  public  road — See 
Penal  Code.  s.  290,  l  Weir  239. 

Carelessness. 

See  Negligence. 

How  it  diSers  from  dishonest  misappro- 
priation—See Criminal  breach  of  trust, 
1  Weir  464. 

Carriage,  Hackney. 

See  ACT  XIV  OF  1879. 
Carriages,  Stage. 

See  ACT  XVI  OF  1861. 

Carrier. 

See  Penal  Code,  s.  407,  9  Bom.L.R.  229  = 
5  Cr.  L.J.  235. 
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Cart. 

Refusal  to  allow— On  hire  to  Government 
officer- See  Penal  CODE,  s.  186,  9  B.H.C. 
165. 

Impressment  of,  for  Government  officer's 
use— Obstruction— See  PENAL  CODE,  ss.  35-2, 
353,  9  B.  559. 

Cart-men. 

See  ACT  XIII  OF  1859,  s.  2,  1  Weir  690. 

Cartridge. 

Empty — Case  —  Ammunition — See  ACT  XI 
OF1878,s.  4,  7  A.L.J.  102  =  4  Ind.  Cas.  405  =  10 
Cr.  L.J.  573  =  32  A.  152. 

Cart  Stand. 

See  MAD.  ACT  IV  OF  1884,  s.  189,  21  M. 
293  =  1  Weir  738. 

Case-diary. 

Admissibility  of  statements  in — See  CRIM. 
Pro.  Code,  1898,  ss.  162.  172,  7  C.P.L.R. 
22,  Cr. 

Cash. 

See  Evidence  Act,  1872,  s.  27,  2  S.L.R. 
27,  Cr.=-lOCr.  L.J.   239. 

Caste. 

See  Conversion. 

See  Defamation. 

See  Excommunication. 

(1) — Caste  matters — Jurisdiction  of  Courts. — 
If  caste  matters  fill  within  the  exclusive  cogni- 
zance of  a  caste  assembly,  it  is  clear  that  the 
Courts  will  not  interfere,  on  the  ground  that 
the  procedure  of  such  assemblies  is  not  strictly 
or  even  approximately  "  judicial  "  as  to  the  man- 
ner of  recording  either  evidence  or  resolutions, 
•when  there  is  no  evidence  that,  according  to 
custom  or  otherwise,  it  is  necessary  to  keep 
such  a  record.  For  the  same  reason,  it  is  not 
open  for  the  Courts  to  determine  whether  or  not 
the  evidence  on  which  the  caste  assembly  acted 
is  such  as  a  Court  of  Juctice  would  act  upon. 
Salbr  mannaji  Rovv  v.  Herojee  row,  1 
Weir  614. 

(2) — Passing  off  girl  for  marriage  as  of  another 
caste. — To  describe  a  Brahman  woman  as  a 
Kirari  is  not  cheating  by  personation,  but  may 
be  an  rlience  under  s.  420,  I  P.C  DURGA  DAS 
v.  King  Emperor,  13  P.R.  1904,  Cr.  [R.,  12 
Cr.  L  J.  9l  =  y  Ind.  Cas.  511  =  56  P.L.R.  1911,] 

See  Act  XXI  of  1850,  2  N.W.P.  446. 

See  Bom.  act  VI  of  1873,  s.  73,  11  B.   180. 

See  Bigamy,  2  B.H.C.  117. 

Misrepre.senting— of  the  girl— See  CHEATING 
—False  personation.  16  W.R.  Cr.  42. 

Passing  oS  girl  for  marriage  as   of  high  caste 

—See  Cheating— FALSE   Personation,  7 

W  R.  Cr.  55. 

See  Cheating -False  personation,  a. 
W.N.  1882,  237. 

Threat  to  put  a  person  out  of  caste — See 
Criminal  intimidation,  Rat.  Un.  Cr.  C,  37. 
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False  representation  of  a  girl  belonging  to  a 
lower,  as  of  a  higher,  and  inducing  one  to  con- 
tract marriage  with  her— See  PENAL  CODE, 
ss.  372,  373,  2  A.  694,  P.B. 

Pollution  by  accused  of  food  served  at  a 
feast— See  PENAL  CODE,  ss.  426,  298,  504, 
24  A.  155  =  A.W.N.  1901,  212. 

See  Penal  Code,  s.  494,  l  B.  347. 

Statements  made  to  caste — Whether  defama- 
tory—Sfe  PENAL  CODE.  1898,  8.  499,  14  Bom. 
L.R.  585  =  13  Cr.  L.J.  637  =  16  Ind.  Cas.  335 
=  1  Bom.Cr.  Cas.  152. 

See  Penal  Code,  s.  499,  Rat.  Un.  Cr.  C. 
357  =  Cr.  Rg.  39  of  1883. 

Caste  Disabilities  ReraoYal. 

See  ACT  XXI  OF  1850. 

Casting  Yote. 

Bench  of  Honorary  Magistrates — Chairman's 
casting  vote — Rule  6  of  the  Government  rules, 
whether  tdtra  vires— See  Crim.  PRO.  CODE, 
1893,  s.  16.  cl.  id),  3  C.L.J.  492,  F.B.  =  10C. 
W.N.  642,  F.B. 

Cattle. 

See  ACT  III  OF  1857. 

See  ACT  I  OF  1871. 

See  Cattle  Trespass. 

Left  in  charge  of  keeper— Permitting  them  to 
stray  on  a  Ruilway — Liability  of  owner  — SfC 
ACT  IX  OF  1890,  s  125,  8  A.L.J.  1249  =  12 
Ind.  Cas.  990  =  34  A.  91  =  12  Cr.L.J,  614. 

Not  members  of  family— See  BOM.  ACT  VI 
OP  1873,  s.  53  (1),  Rat.  Un.  Cr.  Cas.  412  =  Or. 
Rg.  78  of  1988. 

Trespass  of  cattle  on  accused's  land — Ac- 
cused receiving  money  payment  on  threat  of 
impounding  the  cattle— See  EXTORTION,  1 
Weir  440. 

See  Extortion,  1  Weir  438. 

Theft  of  --  from  a  cattle-fold  or  pen — See 
HOUSE  Trespass,  57  P.R.  1887,  Cr. 

In  a  forest  undpr  re-settlement — See  MIS- 
CHIEF, 8  Bum.  L.R.  549  =  4  Cr,  L.J.  93. 

Allowed  to  stray— See  MISCHIEF,  1  Weir  487 
=  6M.H.C.  App.  36. 

Trespass  by— See  NUISANCE  UNDER  CrIM. 
PRO.  CODE,  3  B. L.R. A.  Cr.  45  =  12  W.R.  36. 

Cattle  Lifting. 

CatMe-lifting — Trial — Not  to  be  summary — 
See  Crim.  PRO.  CODE,  1893,  s.  260,  6  S.L.R. 
101  =  17  Ind.  Cas.  412  =  13  Cr.  L  J.  780. 

Cattle  Pen. 

Criminal  trespisg— Intention — Entry  into  a 
— House  trespass — See  PENAL  CODE  ss.  441 
and  448,  23  P.R.  1905  =  2  Cr.L  J.  420  =  118 
P.L.R.  1905. 

Cattle  Theft. 

(1) — Boat  and  cattle  thefts— Summary  trial  of 

such  thefts. — Boat  thefts  and   cattle  thefts  call 

[    ordinarily   for   a   severe  sentence,  e.g.,   of  two 
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years'  rigorous  imprisonment  and  a  summvry 
trial  is  not  suittble  for  them.  QUEEN- 
EMPRESS  V.  NQA  San,  L.B.R.  1893—1900, 198. 

{2)— Cattle  theft,  how  to  be  treated,— Guises  of 
cattle  theft  must  be  treated  with  noma  severity. 
NGA  PAN  Thin  v.  Queen-Empress,  L.B.R. 
1872—1892,  291. 

Whether  an  ofi'=)nce  in  Upper  Burma — 
See  Grim.  Pro.  Code,  1898,  s.  45,  U.B.R. 
1892—1896,  Vol.  I,  19. 

Cattle  Trespass. 

See  ACT  III  OP  1857. 

See  ACT  I  OP  1871. 

(1) — Owner's  neglect  to  keep  cattle  from  stray- 
ing.— Mere  neglect  on  the  part  of  an  owner  of 
cattle  to  keep  them  from  straying  into  fijlJs  is 
not  causing  them  to  enter  a  compound  with- 
in the  meaning  of  s.  425,  1  P.O.  The 
section  requires  that,  before  the  owner  is  con- 
victed of  the  cffance,  it  musit  be  proved  that  he 
actually  caused  the  cattle  to  enter,  knowing 
that,  by  so  doing,  he  was  likely  to  cause  damage. 
Major  Forbes  v  Girish  Chandra  Bhutta- 
CHARJBE.  6  B.L.R.  Ap.  3=  14  W.R.  Cr.  31. 

{2)  — Trespass  by  cattle  wlun  amounts  to  mis- 
chief — In  order  to  constitute  the  offence  of 
mischief,  it  is  not  sufficient  to  show  that  the 
accused  was  guilty  of  carelessness,  in  allowing 
her  goat  to  stray.  The  prosecution  was  bound  to 
show  that  there  was  an  intention  to  cause 
wrongful  loos  or  damage.  EMPRESS  v. 
Baibaya,  7  B.  126. 

(3) — Cattle  causing  damage  to  crop — Liability 
of  owner. — The  owner  of  an  animal  which  strays 
on  to  another's  land  and  causes  damage  to  tbe 
crop  thereon,  does  not,  unless  he  has  wilfully 
driven  it  upon  the  land,  commit  the  ofience  of 
mischief  under  s,  426,  Penal  Code.  QUEEN- 
Empress  v.  Shaik  Raju,  B.  173  =  9  Ind 
Jur.  353.  [F.,  l8Cr.  L.J.  536  =  15  Ind.  Cas.  808 
=  5  S.L.R.  263,  Rat  Un.  Cr.  0.  357.] 

(4:)— Order  by  a  Magistrate  ptohibiting  the 
straying  of  cattle. — An  order  by  a  Magistrate, 
prohibiting  the  straying  of  cattle  within  certain 
local  limits,  is  not  an  order  within  the  meaning 
of  s.  62  of  the  Criminal  Procedure  Code  (Act 
XXV  of  1861).  Queen  V  Moozafar  Khalifa, 
9  B  L  R.  Ap.  36  =  18  W.R  C  R.  21. 

Permitting  cattle  to  stray  upon  Railway — 
See  ACT  IX  OF  1890,  s.  125  (1),  18  M.  228  =  1 
Weir  874. 

See  Mischief,  23  P.R.  1904,  Ct. 
Census  Register. 

See  Evidence  Act,  1872,  s.  74,  6  Bom.  L. 
R.  535. 

Central  Provinces  Acts. 

See  Acts— Central  Provinces  Act. 

Central  Provinces  Courts. 

See  C.P.  Act  II  of  1904. 

Central    Provinces,    Municipal    Committees, 
Punjab,  Oudb, 

See  Punjab  act  xy  of  1867. 


Central  Provinces  Hanicipality. 

See  C.P.  ACT  XVIII  OP  1839. 
Certificate. 

(1) — Certificate  of  administration — Possession. 
— The  grant  of  a  certificate  of  administration 
under  Act  XXVII  of  1860  does  not  decide  any 
qa"stion  of  title  to  the  pos=<e=sion  of  ths  land. 
Mahant  Dhanraj  Giri  GOSWAMI  v. 
StilPATHI  GlRI  GoSWAMI,  2  BLR  A.  Op  27  ; 
Queen  v.  KaLIL.  11  W  R.  Cp.  18  =  2  BLR. 
A  C.  23.  In  re  Obilashery  Debia,9  W.R.Cr. 
18. 

Certificate  bv  Political  Agent— S?e  CRIM. 
Pro.  Code,  1898,  s.  188,  24  a.  256  =  A.W.N. 
1902,  45. 

See  Crim.  Fro.  Code,  1898,  s.  188,  Rat. 
Un.  Cr.  G.  253  =  Cr.  Rg.  13  of  1886. 

See  Evidence— Expert  Evidence,  4  D. 

B.R.  125  =  7  Cr.  L.J.  406. 

See  FORGERY,  28  M.  90,  P.B.  =  1  Weir  538- 
A. 

See  Jurisdiction  of  Criminal  Courts 
—General,  a. W.N.  1884,  85. 

Certificate  of  Administration. 

See  Certificate. 
Certificate  by  Political  Agent. 

See  Certificate. 

See  Crim.  Pro.  Code,  1898,  s.  188. 

See  Political  agent. 

Native  Indian  subject  of  Her  Majesty — 
Ofience  committed  outside  British  India— Want 
of  Political  Agent's  Certificate — Sfe  JURISDIC- 
TION OF  Criminal  Courts— General,  11 
P.R.  1899,  Cr. 

Certified  Copies. 

See  ACT  XVIII  OF  1891,  ss.  2  and  4,  4  C. 
W.N.  433,  F.B. 

Fabricated  document — filed  with  plaint  as 
proof — Charge  of  fabricating  false  evidf-nce, 
sanction  if  necessary— See  CRIM.  PRO,  CODE, 
1898,  s.  195  (1),  cl.  (6),  17  C.W.N.  937  =  14= 
Cr.  L.J.  289  =  19  Ind.  Cas.  945. 

See  Crim.  Pro.  Code,  1898,  s.  511,11  C.P. 
L.R.Cr.   5. 

Value  of  first  report — Admission  of  its  certi- 
fied oooy  in  revision — Punishment — See  PEN  \L 
CODE.  s.  498,  2-»P.W  R.  19ll,Cr.=224  P.L.R. 
1911  =  12  Cr.  L.J.  500  =  12  Ind.   Cas.  220. 

Certiorari,  Writ  of. 

(I) — Writ  of  certiorari — Discretion  of  Court — 
The  right  ot  a  defendant  to  a  writ-,  of  certiorari 
to  remove  proceedings  before  a  Migistrate  is 
not  ex  debito  justilicz,  the  issue  of  it  being 
discretionary  wir.h  the  Court.  REG  v.  NANA 
MOROJI,  8  B.H  C.  Cr.  1. 

(2) — Certiorari — Wiit  of — Power  to  issue  writ — 
Chart(r  Act — Letters  Patent  — Crim.  Pro  Code, 
ss.  476,  435.— A  Divisional  Officer  when  hearing 
appeals  under  the  Income-tax  Act  is  a  Court; 
mere  authority  to  receive  evidence  would  not 
make  the  officer  recording  it  a  Court.  A  Divi- 
sional Officer  acting  under  the  Income-tax  Act 
as  an  appellate  Court  is  not  a  criminal   Court : 
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Certiorari,  Writ  ot—crmtinued, 

and  the  High  Court  has  no  power  to  revise  his 
proceedings  under  s.  435,  Grim.  Pro.  Code. 
The  Revenue  Board  has  no  power  to  set  aside 
the  Divisional  OflScer's  order  under  s.  476,  Crim. 
Pro.  Code.  Qucsre. — Whether  a  Court  has  no 
power  to  pass  an  order  under  s.  476,  Crim.  Pro. 
Code,  except  as  a  part  of  the  proceedings  in 
which  the  cffence  referred  to  in  the  section  was 
committed  or  brought  to  its  notice;  and  whether 
proceedings  passed  after  a  lapse  of  time  can  be 
said  to  be  passed  without  jurisdiction.  Sundara 
Iyer,  J. — Under  s.  435,  Crim.  Pro.  Code,  the 
High  Court  has  power  to  call  for  and  examine 
only  the  record  of  a  proceeding  before  an  inferior 
Criminal  Court.  The  powers  of  a  superior 
Court  can  only  be  limited  or  taken  away  by 
some  express  provision  to  that  effect.  The  right 
of  superintendence  of  the  High  Court  under  the 
Charter  Act  is  only  confined  to  Court  subject  to 
its  appellate  jurisdiction.  The  Supreme  Court 
had  no  jurisdiction  to  issue  the  writ  of  certiorari 
of  an  officer  of  the  East  India  Company  acting 
judicially  beyond  the  limits  of  Madras.  Sada- 
siva  Iyer,  J. — The  test  to  find  whether  a 
particular  officer  is  a  Court  is  whether  he  has 
been  given  jurisdiction  by  the  constituted 
authorities  to  deal  out  justice  in  any  particular 
defined  class  of  cases.  The  Chief  Justice  and 
the  Judges  of  the  High  Court  have  clearly 
jurisdiction  to  issue  writs  of  certiorari  over 
the  whole  of  the  Madras  Presidency.  Nataraja 
Iyer  v.  Emperor,  1912  M.W.N.  1012  =  23 
M  L  J.  393  =  16  Ind  Cas.  755=13  Gr.  L.J.  723 
=  13  M.L.T.  367  =  36  M.  72. 


(3)— Bom.  Act  XIII  of  1856  (Police),  s.  Ill— 
Jurisdiction  of  High  Court  to  interfere  and  issue 
writ  of  certiorari.— The  High  Court  has  juris- 
diction to  remove  and  quash  convictions  and 
sentences  of  the  Police  Magistrates  and  Petty 
Sessions  of  the  town  and  island  of  Bombay  in 
cases  where  the  Court  of  Queen's  Bencd  in 
England  would  do  so  in  respect  of  inferior 
Criminal  Courts  of  that  country.  But  s.  Ill, 
Act  XIII  of  1856,  does  not  say  that  a  conviction 
may  be  quashed  where  a  Magistrate  may  be 
considered  to  have  come  to  a  wrong  conclusion 
on  the  evidence  before  him.  That  has  never 
been  a  ground  for  a  writ  of  certiorari-  In  order 
to  justify  such  a  procedure,  the  objection  to  the 
conviction  must  have  a  substantial  meritorious 
ground,  and  not  merely  an  error  of  form  or 
procedure.  In  oases  where  the  Magistrate  has 
convicted  an  accused  person  of  a  charge  which 
the  Magistrate  had  no  jurisdiction  to  hear  and 
determine,  cr  had  awarded  a  sentence  which  he 
had  no  power  to  award,  or  had  proceeded  in 
such  a  manner  as  to  afford  ground  for  saying 
that  the  accused  person  had  not  had  reasonable 
opportunity  of  defending  himself,  the  conviction 
can  be  quashed.  The  section,  in  short,  says 
that  to  quash  a  conviction  there  must  be  merits, 
not  that  whenever  there  are  merits  in  the 
general  sense  of  the  word,  the  conviction  will 
be  quashed.  REG  v.  NathA  LAL  PttamBaR, 
10  B.H.C.  102.  [i?.,  36  M.  72  =  23  M.L  J.  393 
=  M.W.N.  1912.  1012  =  16  Ind.  Cas.  755  =  13 
Cr.  L.J.  723  =  13  M.L.T.  367]. 


Certiorari  Writ  of — concluded. 

(i)— Jurisdicticn  of  High  Court. — Upon  a  writ 
of  certiorari,  the  High  Court  has  no  jurisdiction 
to  enter  into  the  merits  of  the  case  or  to  con- 
sider whether  or  not  upon  the  evidence  the 
IMagifitrate  had  come  to  a  correct  conclusion. 
Reg.  v  Saeharam  anatoba,  10  B.H.C.  109, 
Note.  (Queen  v.  Justice  of  Cheshire.  11  Add. 
and  Ell.  139,  Queen  v.  Bolton,  1  Q.B.  66, 
Thompson  v.  Ingham,  14  Q  B.D.  710,  718, 
Barber  v.  Nottingham  and  Grantham  Railway 
Co.,  33  L.J.C.P.  194;  Queen  v  Dayman,  7 
Ell.  and  B.  672.  6  B.H.C.  Cr.  27  and  Queen  v. 
Jan  Muhammad,  Unreported  Cr.  Case,  R.). 

(5) — Rule  nisi  to  quash  conviction— Practice, 
— In  this  case  where  a  writ  of  certiorari  was 
granted  to  bring  up  a  conviction  of  Justices,  in 
order  to  quash  it,  and  a  rule  nisi  to  quash  the 
conviction  was  moved  for,  it  was  held  that  the 
certiorari  should  be  returned  into  Court  before 
the  motion  for  the  rule  nisi  is  made.  REG.  v. 
Justices  of  the  Peace,  l  Ind.  Jar.  N.S, 
293.      [^ppr..  9  W.R.  325.] 

See  ACT  X  OF  1875,  ss.  115  and  147,  12  B. 
H.C.  217. 

See  BEN.  ACT  IV  OF  1876,  s.  117,  11  C  275, 

Writ  of  certiorari — Order  of  High  Court  re- 
fusing to  set  aside  Income-tax  officer's  pro- 
ceedings granting  sanction  to  prosecute — No 
appeal  to  Privy  Council  —  See  LETTERS 
Patent— LETTERS  Patent,  1865— Madras, 
els.  39,  11,  12,  13,  14  M.L.T.  421  =  25  M.L.J. 
565. 

Cess. 

See  BEN.  ACT  IX  OF  1880. 

Jurisdiction  of  Magistrate  to  inquire  into 
correctness  of— claimed— See  BEN.  ACT  VI  OF 
1873,  Rat.  Un.  Cr.  C.  559  =  Cr.  Rg.  35  of  1891. 

See  Nuisance  under  Crim.  Pro.  Code, 
14  W.R.  Cr.  3. 

See  Security  to  keep  the  peace- 
General— position  OF  parties  required 

to  furnish  security,  14  W.R.  Cr.  3. 

Cesses  and  Roral  Police,  District. 
See  BUR.  ACT  II  OF  1880. 

Cess  in  liea  of  Village  Fees. 

See  Mad.  Act  IV  OF  1864. 

Cesspool. 

See  Bom.  act  III  OF  1901,  ss.  107  (2),  155, 
11  Bom.  L.R.  1349. 

Chairman. 

List  of  voters,  duty— See  BEN.  ACT  II  OP 
1888,  s.  22.  22  C.  717. 

Criminal  breach  of  trust — Municipal — State- 
ment as  to  cash  in  hand — See  CRIMINAL 
BREACH  OP  TRUST,  Rat.  Un.  Cr.  C.  484  = 
Cr.  Rg.  50  of  1889. 

Bench  of  Honorary  Magistrates— Chairman's 
casting  vote— Rule  6  of  the  Government  rules, 
whether  ultra  vires— See  CRIM.  PRO.  CODE, 
1898,  s.  16  (d),  3  C.L.J.  492.  F.  B.  =  10  C.W.N. 
642. 
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Chairman — concluded. 
See  Nuisance  under  Crim.  Pro.  Code, 

10  C.L  J.  484  =  4  Ind.  Gas.  437  =  11  Cr.  L.J,  2. 

Chairman  Deligate  of  Municipality. 

See  Sanction  to  prosecute— Condi- 
tions requisite  for  grant  of  sanction, 

ETC.,  2  Weir  226. 

Chairman  of  Local  Board. 

Magistrate  isRuing  noticeas— Case  should  not 
be  tried  by  him— See  Crim.  PRO.  CODE,  1898, 
B8.  133,  556,  11  Cr.  L  J.  2  =  4  Ind.  Caa.  437  =  10 
C.L.J.  484. 

Chairman  of  Municipality. 

See  Municipality. 

Order  direotiug  appearance  before  him  by 
Chairman  of  Municipal  Commissioners  appoint- 
ed under  Act  XXVI  of  1850— See  CONTEMPT  OF 

Court,  5  b.h  C.  Cr.  33. 

See  Crim.  Pro.  Code,  1898,  s.  556,  15  M.  83 
=  2  Weir  326. 

See  Magistrate,  Jurisdiction  of— 
General  Jurisdiction,  18  B.  442. 

Liability  of  Chairman  of  Municipality  — 
See  Penal  Code,  s.  290,  1  Weir  243. 

Whether  a  public  servant — See  SANCTION 
TO    prosecute—  Conditions    requisite 

FOR  GRANT  OF  SANCTION,  ETC.,  1  Weir  243,   2 
Weir  221,  2  Weir  226. 

"Chandul." 

Preparation  of  opium— See  BOM.  ACT  V  OF 
1873,  9  Or.  L.J.  254  =  1  S.L.R.  8,  Cr. 

Chanks. 

In  Talk's  Bay  and  Gulf  of  Mannar,  whether 
capable  of  being  subject  of  theft— See  THEFT — 
Things  which  may  be  the  subject  of 
THEFT,  27  M.  551  =  14  M.L.J.  248  =  1  Weir  386. 

Channel. 

See  Canals. 

Closing  of,  in  bona  file  assertion  of  right — 
See  Mischief,  1  Weir  505. 

See  Mischief,  i  Weir  507. 

Mischief — Blocking  up  a — Civil  rights — Tort 
—See  PENAL  Code,  s.  425,  8  M.L.T.  385  =  8 
Ind.  Cas.  123. 

Mischief —Intention  —  Motive  —  Cutting  a, 
through  railway  to  let  out  water  from  fields — 
See  PENAL  Code,  s.  427,  16  C.W.N.  263  =  13 
Ind.  Cas.  8-26  =  13  Cr.L.J.  138. 

Character, 

See  Bad  Character, 

See  Evidence — Character  Evidence. 

See  Evidence -General,  lO  W.R.Cr.  39. 

Previous  conduct  and— See  EVIDENCE — 
General,  10  W.R.Cr.  17. 

Charge. 

1.— General. 
2.— Addition  of  Charge. 
3.— alteration  of  Charge. 
4,— alternative  charge. 
63 


Charge — continued. 

5.— Amendment  of  Charge. 

6.— Explanation  op  Charge. 

7.— Form  of  Charge. 

8.— Framing  of  Charge. 

9.— Withdrawal  of  Charge. 
See  Alternative  Charges. 
See  Charge  to  Jury. 
See  Crim.  Pro.  Code,  1898,  ss.  221—240. 
See  False  Charge. 
See  Joinder  of  Charges. 
See  Misjoinder  of  Charges. 
See  Police  charge  Sheet. 
See  Withdrawal  of  Charge. 

1. — General. 

(1) — Meanincj  of  the  term  "  charge.^' — A 
charge  is  a  precise  formulation  of  the  specific 
accusation  made  against  a  person,  who  is  enti- 
tled to  know  its  nature  at  the  earliest  state. 
Reily  v.  King  Emperor,  28  C.  434  =  5  C.W. 
N.  609. 

(2) — "  Charge'"'— Meaning  of  the  term.  — Per 
Sargent,  C.J,,  and  Bayleij,  J. —  The  word 
"charge  "  in  the  Crim.  Pro.  Code,  is  generally 
used  as  the  statement  of  a  specific  ofionce  and 
not  as  the  aggregate  of  all  the  separate  cSences 
for  which  the  prisoner  if  being  tried.  There  is 
nothing  in  the  Code  of  18S2  to  justify  the  term 
"charge  "  having  a  different  meaning  given  to 
it  in  ss.  226,  227,  from  what  it  has  throughout 
the  other  sections  of  the  Code.  Per  Scott,  J.: — 
The  word  "  charge  "  is  used  in  the  Code  both 
as  indicating  the  whole  series  of  counts  or  heads 
of  charges,  and  al^o,  as  indicating  a  charge  of 
specific  oflfenoe.  In  s  227,  it  is  used  in  the 
former  sense.  QUEEN  EMPRESS  v.  APPA 
SUBHANA  MENDRE,  8  B.  200. 

(3) — Framing  of  charge. — A  charge  of  an 
oSence  under  the  Peual  Code  should  be  drawn 
up  in  the  words  of  the  section  defining  the 
offence.  EMPRESS  v.  JHENGRIa,  5  C  P.L.R. 
Or.  18. 

(4) — Framing  of  charge. — All  verbiage  should 
be  avoided  in  the  drawing  up  of  charges  and  a 
strict  adherence  to  the  language  of  the  Penal 
Code  should  be  maintained  while  adopting  the 
forms  given  in  Chapter  XIII,  Crim.  Pro.  Code. 
1  W  R.  Cr.  Letters  1. 

(5) — Framing  of  charge. — In  framing  a  charge, 
a  Magistrate  is  not  restricted  to  the  offences 
stated  in  the  complaint  or  police  report.  If,  on 
the  evidence,  he  finds  that  an  offence  different 
from  that  which  had  been  made  the  special 
subject  of  a  complaint  has  been  committed,  ha 
is  competent  to  enquire  into  and  proceed 
against  the  accused  with  regard  to  such  other 
offence.  LOCAL  GOVERNMENT  v.  SUKHA 
MUSALMAN,  11  C  P.L.R.  9  Cr.  (5  B.H.C.  Cr. 
100,  8  W.R.  Cr.  82,  E.) 

{6)— Drawing  zip  of  charge. — Charges  should 
be  drawn  up  only  with  reference  to  the  offence 
disclosed.     It  is  not  proper  foe  a  Magistrate  to 
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Ciiar^e— continued. 

i,—Genev3il— continued. 

consider  whether  the  framing  of  a  certain 
charge  will  or  will  not  render  committal  to  the 
Sessions  Court  neces'^ary.  MUKEBJI  v.  EM- 
PEROR, 5  P.R.  1901,  Cr.  =51  P.L  R.  1901. 

(7) — Draivingup  charge. — Where  the  commit- 
ting offiaer  resolved  the  crime  into  its  elemen- 
tary facts  in  the  charge,  all  that  combioed  to 
constitute  the  compound  offence  should  be 
specified.     1  W,R.  Cr.  Letters  10. 

(8) — Charge —  Unnecessary  averments. — Un- 
necessary averments  included  in  charge  may 
be  rejected  as  surplusage  and  the  substantial 
portion  of  the  charge  alone  considered.  REG 
V.  FRANCIS  CASSIDY.  i  B  H.C.  Cr.  17. 

(9) — Charge,  when  to  be  framed. — It  is  irre- 
gular to  frame  a  charge  against  the  accused  after 
his  defence  has  been  recorded.  QUEBN  v. 
Chotey  Lal,  3  N  W.P.  271. 

(10)  — S.  300,  Penal  Code— Frame  of  charge. 
— The  charge  against  a  prisoner  with  "causing 
B's  death  by  inflicting  on  him  a  wound  with  a 
'  chennai '  with  the  intention  of  causing  bodily 
injury,  such  as  was  sufficient,  in  the  course  of 
nature  to  cause  death,  or  which  he  knew  to  be 
likely  to  cause  death,"  if  it  was  intended 
probably  to  refer  to  the  2nd  and  3rd  clauses  in 
s.  300  of  the  Penal  Code,  is  defective  and 
inexact  as  regards  both  clauses.  With  reference 
to  the  second  clause,  it  should  be  "  likely  to 
cause  the  death  of  B,  the  person  to  whom  the 
harm  was  caused,"  and  with  reference  to  the 
third,  it  should  have  said  "  ordinary  course  of 
nature."  In  tJie  viatter  of  the  petition  of  Sami- 
RDDDiN.  Empress  v.  Samiruddin,  8  C.  211 
=  10  CL.R.  11.  [F..  36  C.  659  =  13  C.W.N. 
681  =  10  Cr.  L.J.  186  =  2  Ind.  Cas.  841  ;  Not 
AppL,  9  Cr.L.J.  156=1  Ind.  Cas.  100  =  4  P.W. 
R.  1909,  Or.] 

(11) -Crim.  Pro.  Code,  1898.  ss.  222.  285  — 
Framing  of  charge.  — S.  222,  Grim.  Pro.  Code, 
provides  for  a  charge  being  framed  in  respect  of 
gross  sums  appropriated  within  12  months 
from  the  first  to  the  last  and  enacts  that  a 
charge  so  framed  shuU  be  deemed  to  be  a 
charge  within  the  meaning  of  s.  234,  Grim. Pro. 
Code,  but  it  does  not  follow  that  the  acts  so 
charged  should  be  deemed  to  be  one  transaction 
within  the  meaning  of  s.  235.  Crim    Pro.  Code 

Kasi  viswANAitfiAN  V.  Emperor.  30  M.  328 
=  17  M.L.J.  141  =  2  ML  T.  177  =  SCr  L  J  341. 

(12)— Crim.  Pro.  Code,  1861,  s.  250— Owis- 
sion  to  prepare  charge. — The  omission  to  prepare 
a  charge  in  writing,  although  a  very  great 
irregularity,  does  not  form  a  proper  ground  for 
setting  aside  a  conviction,  as  it  cannot  be  said 
to  have  occasioned  a  failure  of  ju'^tice.  REG 
V.  KABHAI  RAVABHM  et  al.  3  B.H.C.  Cr.  40. 

(13) — Error  in  charge- — Where  there  was  an 
irregularity  in  the  charge,  in  so  far  as  it  stated 
that  the  defamation  was  of  the  complainant, 
the  husband,  and  not  of  the  wife,  held,  that  it 
•was  an  error  or  irregularity  in  the  charge  which 
had  not  prejudiced  the  accused  or  occasioned  a 
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failure  of  justice.  ANANTHA  GOUNDAN  v. 
King-Emperor,  15  M.L.J.  224=2  Cr.  L.J. 
381  =  2  Weir  231. 

(U)—Crim.  Pro.  Code,  1872,  ss.  272,  283, 
443 — Charge — Omissio7t  to  specify  in  charge  of 
theft  the  word  "  dishonestly." — The  mere  omis- 
sion of  the  word  "dishonestly"  in  a  charge  of 
theft  and  in  the  record  of  conviction  is  no  ground 
for  the  reversal  of  the  conviction  and  sentence, 
when  the  accused  persons  fully  understood  the 
nature  of  the  offeuce  with  which  they  were 
charged,  and  were  not  prejudiced  by  the 
omission.  QuEEN  v.  Rakhma,  10  B.H  C.  373. 

(15) — Form  of,  in  case  of  rape —  Amendment 
of.  —  A  full  deaial  of  the  exception  contained 
in  8  375  of  the  Penal  Code  should  be  made  in 
the  body  of  the  charge  and  not  at  the  end  of  it, 
and  it  should  bs  drawn  up  formally.  Where  a 
charge  is  incorrectly  drawn  up,  the  Sessions 
Judge  is  competent  under  the  provisions  of 
s.  244,  Crim.  Pro.  Code,  to  alter  or  amend  it. 
1  W.R.  Cr.  Letters,  2. 

{16)— Form  of -Forgery  of  valuable  security 
and  abetment — Giving  and  fabricating  false 
evidence. — The  first  head  of  the  charge  should 
state  that  the  forged  document  is  a  document 
purporting  to  be  a  valuable  security.  The 
second  head  should  follow  the  wording  of  the 
first  head.  The  abetment  charged  on  this  head 
is  not  punishable  under  s.  109,  I.P.C,  but 
under  that  section  coupled  with  s.  467  of 
the  Penal  Code  ;  and  in  order  properly  to  make 
those  sections  apply,  it  should  be  declared  that 
"  the  act  abetted  was  committed  inconsequence 
of  the  abetment."  Giving  and  fabricating  false 
evidence  being  distinct  ofiences,  they  should  be 
charged  separately.     1  W.R   Cr.  Letters  9. 

(17) — Murder — Form  of  charge — Denial  of 
exceptions  in  the  charge— Penal  Code,  s.  300. — 
In  a  count  of  wilful  murder,  the  words 
"culpable  homicide  amounting  to  murder" 
must  be  used.  The  special  exceptions  contained 
in  s.  300,  I.P.C,  must  be  fully  denied  in  the 
charge.     1  W.R.  Cr.  Letters  9. 

(18) — Murder — Grave  and  sudden  provocation. 
— In  the  case  of  murder,  the  cfience  should  be 
entered  as  a  "  culpable  homicide  amounting  to 
murder,"  and  not  merely  as  "  culpable  homi- 
cide," which  is  an  indefinite  term-  In  the 
denial  of  the  1st  exception  under  s.  800,  Penal 
Code,  it  should  be  stated  that  the  provocation 
was  given  by  the  deceased.  Mention  also 
should  be  made  of  the  provisos  to  that  excep- 
tion.    1  W.R.  Cr.  Letters  13. 

(19) — Form  of — The  word  "et  cetera,"  use  of. 
— The  abbreviation  of  charges  against  the  ac- 
cused by  introducing  the  word  'et  cetera'  cannot 
be  made.  Explicit  and  full  statements,  such 
as  can  easily  be  intelligible  to  an  accused,  are 
always  requisite  in  charges.  1  W.R.Cr.  Letters 
13. 

(20) — Bow  to  be  framed— Exceptions  in  cases 
of  murder— Cuplable  homicide  not  amounting  to 
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murder  and  grievous  hurt — Grim.  Pro.  Code, 
1861,  ss.  237,  239  and  243.— In  drawing  up 
charges  for  offences  falling  under  any  of  the 
seotiona  of  the  Penal  Code  which  contain  spe- 
cial exceptions,  the  provisions  of  s.  237,  Grim. 
Pro.  Code,  must  be  strictly  attended  to;  except 
when  the  charge  is  for  murder,  culpable  homi- 
cide not  amounting  to  murder  and  grievous 
hurt,  in  which  cases  the  forms  given  in  ss.  243 
and  239  are  to  be  followed.  CRIMINAL  CIRCU- 
LAR NO.  6  of  1867,  8  W.R.  Cr.  Circular  3. 

(21) — Charge,  defect  in — Charge,  omission  to 
frame — Conviction,  validity  of —Embezzlement 
— Penal  Code,  ss.  406  and  IIG. — Where  the 
charge  against  the  accused  was  to  the  effect, 
that  he,  on  or  before  the  2lst  day  of  June  1907, 
committed  breach  of  trust  in  respect  of  some 
deeds  which  he  took  from  the  complainant  and 
was  thereby  guilty  of  an  offence  punishable 
under  s.  406,  I.P.C.,  but  at  the  trial  he  was 
convicted  of  embezzling,  not  the  deeds,  but 
amounts  obtained  by  dealing  with  those  deeds; 
held,  that  the  conviction  was  bad  and  ought  to 
be  set  aside.  Where  an  accused,  who  was  tried 
with  the  other  accused  against  whom  the  above 
mentioned  charge  was  framed,  was  convicted 
under  s.  406  read  with  s.  116,  I.P.C,  without 
any  specific  charge  having  been  framed  against 
him,  but  it  appeared  that  he  knew  of  the  charge, 
as  he  put  in  a  written  statement  denying  it; 
held  that  his  conviction  was  also  bad  and  ought 
to  be  set  aside.  BIPRA  DAS  GIRI  v.  NlRADA- 
MONI  Bewa,  12  C.W.N.  577  =  7  Cr.L.J.  372. 

(22) — Attempt  to  cheat— Defect  in  the  charge. 
— In  the  case  of  an  attempt  to  cheat,  the  omis- 
sion in  the  charge  to  specify  the  person  upon 
whom  (he  alleged  attempt  to  cheat  was  made, 
and  also  the  manner  in  which  it  was  intended 
by  the  accused  to  influence  the  conduct  of  that 
person,  is  a  serious  defect.  HURJRE  MULLv. 
Imam  ali  Sircar,  8  C.W.N.  278. 

(2di)— Charge — Defective  —  Bicrglary—Objp.ct 
to  commit  adultery — Crim.  Pro.  Code  {Act  V  of 
1398),  ss.  222,  2-2'3.— A  charge,  which  sets  out 
an  intention  on  the  part  of  an  accused  person 
to  commit  an  offence,  but  of  which  intention 
there  is  no  evidence  on  the  record,  is  defective 
and  a  conviction  based  thereon  is  illegal.  LALA 
V.  Emperor,  12  Or.  L  J  483  =  12  Ind.  Cas.  91 
=  23P.W.R.  1911  =  32  P  L.R.  1911. 

(24) — Assumption  of  absence  of  general  or 
special  exceptions  in  a  charge  for  offence, — 
Though  the  Crim  Pro.  Code  of  1872  contained 
no  provisions  analogous  to  those  in  ss.  i^85  and 
237  of  the  Code  of  1861,  it  might  be  inferred, 
from  s.  439,  illustration  (a)  of  the  Code  of 
1872,  that  the  absence  of  all  general  exceptions 
and  of  some  other  exceptions  mentioned  in  the 
Penal  Code  was  to  be  assumed  as  before  with- 
out allegations  in  the  statement  of  an  offence 
in  the  charge.— Per  Markby,  J.  In  the  matter 
of  the  petition  of  SHIBO  PROSAD  PANDAH, 
4  C.  124  =  3  C.L  R.  122.  [R.,  10  Cr.  L.J.  372 
=  3  Ind.  Cas.  744  =  11  Bom.  L.R.  688.] 
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(25) — Penal  Code,  s,  217 — Charge  expressed 
in  vague  <orms.  — The  least  that  can  fairly  be 
allowed  in  favour  of  one  criminally  convicted 
is  that  when  a  charge  has  been  expressed  in 
vague  terms,  the  prosecution  on  appeal  should 
be  limited  to  the  particular  sense  in  which  the 
charge  has  been  understood  in  the  actual  trial. 
IMPERATRIX  V.  BABAN  KHAN  valad  MHAS- 
KOJI,  2  B.  142.  [R.,  Rat.  Un.  Cr.  C.  764 ;  £»., 
22  C.  392.] 

(26) — Charge — Omission  to  charge  a  previous 
conviction,  effect  o/.  — Where  a  Magistrate  passes 
a  sentence  which  he  is  competent  to  pats  for 
the  oSence  charged,  the  mere  fact  that  the 
Magistrate  has,  in  passing  the  sentence,  been 
influenced  by  a  previous  conviction  of  which 
the  accused  has  not  been  formally  charged,  will 
not  render  thejSentence  illegal.  In  re  RAMAN- 
,TULU  Naik,  2  Weir  264.      [F.,  2  Weir  265.] 

[27)—  Penal  Code,  s.  75 — Previous  conviction 
— Form  of  charge. — A  charge  alleging  a  previ- 
ous conviction,  which  makes  the  accused  liable 
for  enhanced  punishment  under  s.  75,  Penal 
Code,  need  not  specify  the  extent  of  the  former 
punishment.  HIGH  COURT  PROCEEDINGS, 
17TH  APRIL  1868,  4  M.H.C.  App.  11. 

(28) — Warrant  cases — Separate  charges  for 
each  offence — Penal  Code,  s.  15— Enhanced 
punishment. — The  object  and  direction  of  the 
Crim.  Pro.  Code  are  that,  for  each  ofience,  there 
must,  in  warrant  cases,  be  a  separate  charge, 
lu  order  to  award  the  enhanced  punishment, 
provided  by  s.  75,  the  Magistrate  should  frame 
a  charge  under  that  section  and  try  the  prisoner 
on  that  charge.  QUEEN-EMPRESS  v.  DORA- 
SAMI,  9  U.  284  =  2  Weir  266 

(29)— Crm.  Pro.  Code,  1861,  Ch.  XIV— 
Procedure  before  preparing  a  charge. — The 
course  to  be  taken  by  a  Magistrate  before  prepar 
ing  a  charge  must  depend  upon  the  circumstan- 
ces of  each  case.  HIGH  COURT  PROCEEDINGS, - 
16TH  Dec  1864,  3  M.H.C.  App.  2. 

(30)— Joinder  of  charges — Joint  trial  of  several 
witnesses  alleged  io  have  given  false  evidence. — 
A  joint  trial  of  several  witnesses  alleged  to  have 
given  false  evidence  was  held  to  have  prejudiced 
the  accused,  as  it  might  have  deprived  each  of 
the  accused  of  the  advantage  of  calling  the 
other  persons,  who  were  by  reason  of  the  joint 
trial  in  the  position  of  oo-aooused,  to  give  evi- 
dence for  him.  BagGA  SINGH  v.  EMPRESS, 
39  P.R.  1888,  Cr. 

(31) — Joiyider  of  charges — Trial  of  separate 
offences  of  giving  false  evidence.  —Three  separate 
ofiences  of  giving  false  evidence  should  have  a 
separate  charge  for  each,  with  reference  to 
which  there  should  be  a  distinct  finding  and  a 
distinct  sentence.  QUEEN  v.  SHEO  CHURUN, 
3  N.W.P.  314, 

(32) — Joinder  of  charges — Crim,  Pro,  Code, 
1898,  s.  2'6Z— Charge— Cheating.— YfhQte  one 
charge  was  framed  against  two  persons,  charg- 
ing them  with  cheating  the  complainant  and 
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two  others  on  three  difierent  occasions,  held, 
that  the  charge  was  bad  in  law.  SRISH  CHAN- 
DRA MuKERjEE  V.  Emperor,  13  C.W.N. 
1067  =  4  Ind.  Cas.  16  =  10  Cp.L.J.  469.  (10  C. 
W.  N.  53  and  520,  R.)  [R  .  11  Cr.  L.J,  597 
=  8  Ind.  Gas.  229  =  36  P. L-R.  1910  =  64  P.W. 
R.  1910.  Cr.] 

{33)— Joinder  of  chirges—Two  distinct  char- 
ges on  distinct  individuals  — O'der,  nature  of.— 
A  Magistrate  is  not  entitled  to  pass  one  order 
applying  to  two  distinct  charges  between  two 
distinct  individuals.  BELLEW  v.  PARKER,  7 
C.W.N.  521.  [R.,  36C.  994  =  11  C.L  J.  50  = 
13  C.W.N.  1221  =  10  Cr.L.J.  385  =  3  Ind.  Cas. 
861.] 

(Si)— Joinder  of  charges— Security  for  good 
behaviour.— '^here  there  is  no  association 
between  the  persons  against  whom  proceedings 
for  security  for  good  behaviour  are  taken,  nor 
are  they  residents  of  the  same  village,  evidence 
against  each  of  them  should  be  taken  separately. 
AHMAD  ALI  V.  QUEEN-EMPRESS,  6  P.R.  1896, 
Cr. 

(35)— Joinder  of  charges — Distinct  offences— 
Dacoity. — Where  four  accused  were  charged  at 
one  and  the  same  trial  for  three  dacoities  com- 
mitted during  the  course  of  a  single  day,  and 
one  of  them  was  charged  further  with  rescuing 
a  person  from  a  lawful  custody,  with  murder  of 
a  constable  and  with  taking  part  in  the  dacoity 
in  which  the  constable  was  murdered,  held, 
that  the  irregularity  of  jointly  trying  the  fourth 
along  with  the  others  was  cured  by  s.  537, 
Crim,  Pro.  Code,  inasmuch  as  the  charge 
against  him  was  kept  separate,  and  the  opin- 
ions of  the  assessors  were  separately  recorded 
on  the  charges  aSecting  him.  MANNEN  v. 
EMPRESS.  7  P.R.  1901,  Cp.  =  83  P  L  R.  1901. 
(11  M  441,  14  A.  502,  20  C  537,  R.;  14  C. 
128  14  0.  395,  15  B  491,  5  PR.  1900,  Cr., 
D.) 

(3g) — Joxnier  of  charges— Misjoinder  not  cur- 
able— The  provisions  of  ss.  233,  239,  Crim.  Pro. 
Code,  as  to  the  framing  of  charges  must  be 
strictly  observed.  Any  violation  of  them  is  an 
illegality  which  cannot  be  remedied  by  s.  537. 
A  person  accused  of  kidnapping  a  girl  or  hav- 
ing kept  a  kidnapped  girl  in  confinement  can- 
not be  tried  jointly  with  a  person  who  is  found 
disposing  of  her  on  a  subsequent  date  and  is 
charged  with  an  oSence  under  s.  419,  I. P.O. 
Similarly  a  person  accused  of  theft  cannot  be 
tried  jointly  with  a  person  who  is  alleged  to 
have  dishonestly  received  from  the  alleged 
theft  properties  stolen  by  him.  SiNGHARA  v. 
EMPEROR,  17  P.R  1903,  Cp.  =  149 P.L  R.  1093. 
(25  M.  61,  P.O.,  R)  [R  ,  18  P.R.  1904,  Cr., 
113  P.L.R.  1906,  3  P.R.  1905,  Note.'] 

(37) — Altermtive  charge. — Where  an  accused 
is  charged  on  the  same  facts  in  the  alternative 
on  a  graver  and  on  a  less  serious  count,  the 
Court  should  record  a  definite  finding  on  each 
count.  MAUNG  PO  THIN  V.  QUBEN-EMPRESS, 
L.B.R.  1872—1892,  324. 
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(38) — Alternative  charges — Alternative  find- 
ings.— Alternative  charges  should  be  framed  as 
in  the  form  given  in  sch.  V,  No.  XXVIII,  sub- 
head (ii).  When  there  is  no  reason  to  doubt 
which  of  two  oSences  specified  in  an  alterna- 
tive charge  the  accused  has  committed,  there 
should  not  be  an  alternative  finding.  QUEEN- 
EMPRESS  v.  NYAN  On  GAING,  L  B.R.  1872 
—1892,  436. 

(39)— Crim.  Pro.  Code,  s.  2i2— Nature  of 
offences  to  form  alternative  charges. — In  order  to 
make  an  alternative  charge  under  s.  242  of  the 
Crim.  Pro.  Cede,  both  the  oSences  must  be 
ofiences  under  the  Penal  Code.  Thus,  criminal 
breach  of  trust  cannot  form  an  alternative 
charge  to  one  of  undue  exaction  of  money 
under  Reg.  XVII  of  1827,  s.  16.  REG  v.  AJAM 
DULLA.  8  B.H.C.  Cr.  115. 

(40) — Duty  of  Magistrate  to  decide  on  charges 
disclosed  by  the  complaint. — It  is  for  the  Magis- 
trate to  decide  on  the  exact  charge  disclosed  on 
the  complaint.  The  accused  can  be  convicted 
on  a  charge  diSerent  from  that  preferred  by  the 
complainant,  if  the  charge  is  involved  in  the 
complaint.  NUTHOOA  v.  DEWANNA.  SO  PR. 
1867,  Cr. 

(41)— Power  of  appellate  Court  to  add  charge. 
— Where  the  accused  persons  were  committed 
for. trial  under  an  erroneous  and  untenable 
alternative  charge  under  s  193,  I.P.C.,  and 
the  Court  of  Sessions  amended  the  charge 
under  s.  193  and  added  charges  under  ss.  201 
and  203,  held,  that  it  was  doubtful  whether  the 
amendment  and  addition  did  not  prejudice  the 
accused.  QuEEN  v.  Jamurha,  7  N.  W.P.  137. 
[B.,  14  Cr.  L  J.  664  =  11  P.R  1913  =  21  Ind. 
Cas.  904.] 

{i2)—Crim.  Pro.  Code  1898.  ss.  227,  228,  229 
— Adding  a  charge. — While  the  law  empowers 
a  Magistrate  to  add  a  charge  at  any  stage  of  the 
proceedings  before  judgment,  he  must,  when 
doing  so,  exercise  a  sound  and  wise  discretion. 
Held  that  a  Sessions  Judge  did  not  exercise  a 
wise  and  sound  discretion  in  adding  a  new  and 
grave  charge  of  dacoity  at  a  late  stage  of  the 
trial,  after  the  conclusion  of  the  case  for  the  de 
fence,  and  in  continuing  the  trial  without  any 
adjournment.  KiNG-EMPEROR  v.  MathuRA 
Thakur,  6  C.W.N.  72. 

(43)— Cri?n.  Pro.  Code,  1872,  s.  446 -Power 
of  Sessions  Judge  to  expunge  a  change  before 
calling  upon  accused  to  plead. — Where  a  Magis- 
trate commits  an  accused  person  to  the  Sessions 
to  be  tried  on  specific  charges,  the  Sessions 
Judge  has  no  power,  before  calling  upon  the 
accused  to  plead,  to  expunge  one  of  the  charges, 
EMPRESS  v.  PORESHOLLA  SHEIKH,  7  C.L.R. 
143.  IR.,  15  C.L.J.  517  =  13  Cr.  L.J.  609  =  16 
O.W.N.  1105  =  16  Ind.  Cas.  257.] 

(44)  —Notice  of  the  charge  to  the  accused. — An 
accused  is  entitled  to  know  with  certainty  the 
matter  with  which  he  is  charged  and  unless  he 
has  this  knowledge  he  cannot  but  be  seriously 
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prejudiced  in  his  defence.  When  two  or  more 
persons  are  jointly  tried,  one  of  such  persons 
cannot  be  called  as  a  witness  either  for  or 
against  another  of  such  persons.  EMPEROR  v. 
VINAYAK  JAGESHWar,  13  C.P.L.R.  112. 

(45)-Cr:?«.  Pro.  Code  (1882),  ss  237,  238 
— Extradition  oh  charge  of  dacoity — Coyiviction 
for  theft,  validity  of. — Where  the  extradition 
from  a  Native  Scate  cf  an  accused  person  has 
been  obtained  on  a  representation  charging  him 
wich  an  offence,  under  s.  395,  Peual  Code,  of 
dacoity  committed  within  British  India,  and 
he  is  committed  to  the  Sessions,  the  -Judge,  if 
he  has  jurisdiction  over  the  accused  indepen- 
dently of  the  extradition,  is  competent  to 
convict  him  of  theft,  if  the  ofience  tf  dacoity 
is  not  proved  against  him.  Extradition  is  only 
a  means  of  bringing  the  accused  before  the 
tribunal  having  jurisdiction.  "All  crime  is 
local :  the  jurisdiction  over  the  crime  belongs 
to  the  country  where  the  crime  is  committed." 
If  the  jurisdiction  of  the  Court  cannot  be 
disputed,  there  is  nothing  to  justify  the  Court 
in  applying  at  the  trial  rules  and  principles 
other  than  those  which,  in  ordinary  cases,  it  is 
bound  to  apply  under  the  Code  of  Criminal 
Procedure.  Even  assuming  that  the  extradition 
proceedings  could  in  some  way  limit  the 
jurisdiction  of  the  Sessious  Court,  if  there  is 
nothing  on  the  face  of  those  proceedings  to 
warrant  the  conclusion  that  any  suoh  limita- 
tion has  been  in  fact  imposed,  the  mere 
circumstance  that  the  ofience  of  dacoity  alone 
was  mentioned,  when  extradition  was  demand- 
ed, does  not  necessarily  lead  to  the  conclusion 
that  the  extradition  wis  allowed  for  the  purpose 
of  a  trial  only  on  that  charge,  and  on  no  other 
ch-irge  whatever.  QUEEN  EMPRESS  v.  KHODA 
UMa,  17  B.  369.  [R.,  Rat.  Un.  Cr.  C.  773.] 

(45-a)  — Cri»n.  Pro.  Code  —Charge—No  details 
of  offence — Conviction  set  aside  —  Mnximum 
number  of  offences —Endence  of  three  other 
dacoities  —Inadmissiole  —  Evidence  Act  s.  14 
or  15- -Where  the  accused  are  not  identified 
as  being  present  at  the  scene  of  dacoity,  the 
charge  of  dacoity  cannot  stand.  If  the  charge 
for  dacoity  does  not  set  out  or  indicate  which 
particular  dacoity  an  accused  is  tried  for,  the 
conviction  must  be  set  aside.  An  accused  can- 
not be  charged  in  all  with  more  than  three 
dacoities.  Evidence  of  other  dacoilies  by  ac- 
cused is  inadmissible  either  under  s.  14  or  15 
of  the  Evidence  Act.  MANDI  GhaSI  v.  EM 
PEROR.  (1912;  M.W.N.  49=13  Ind  Cas.  781  = 
13  Cp.  L.J   123. 

{i6)  — Charge  —  Sessions  Court  —  Practice- 
Facts  proved  not  supporting  charge. — When  a 
Sessions  Juoge  trying  a  case  considers  that  the 
facts  do  not  support  the  charge  on  which  the 
prisoner  is  tried  but  finds  that  he  committed 
the  offence  at  some  later  time,  he  may  alter 
the  charge,  but  cannot  order  a  re-commitment 
in  respect  of  such  charge.  REG  v.  BaPU 
Parbat,  7  B  H  C.  Cr.  81. 


CAar^e— continued. 

1.  — General — continued. 

(47)— Crim.  Pro.  Code,  s.  2'?,2  -  Accused 
charged  with  cfftnce  triable  as  warrant  case — 
Conviction  for  a  summons  case  not  charged, 
validity  of— Penal  Code.  ss.  143  and  379. — 
When  a  case  is  being  tried  as  a  warrant  case 
and  a  charge  is  drawn  up  of  an  offence  which 
is  triable  as  a  warrant  case,  if  it  is  intended  to 
proceed  againsthim  also  for  an  offence  which 
is  triable  only  as  a  summons  case,  the  ofience 
should  form  part  of  the  charge.  Where  an  ac- 
cused person  was  summoned  for  offences  under 
ss.  143  and  379,  Penal  Code,  but  only  a  charge 
for  an  offence  under  s.  379  w-is  drawn  up,  held, 
that  a  conviction  under  s.  143  should  be  set 
aside,  as  no  charge  had  been  drawn  of  the 
offence  of  which  he  had  tieeu  convicted  and,  as 
by  the  absence  of  the  charge,  tbe  accused  had 
been  misled.  HOSSEIN  SarDar  v.  KALU 
Sardar,  29  G.  481  =  6  C  W  N.  599. 

(48) — Penal  Code,  s.  147 — Common  objict — 
Rioting.  —  A  conviction  for  rioting,  in  the  ab- 
sence of  a  finding  as  to  the  common  object  of 
the  assembly  ch,irged  with  rioting,  is  improper. 
Chundf.r  Coomar  Sen  v  Queen-Empress, 

3    C  W.N.    605.      TAFAZZUL    AHMED    CHOW- 

DHORY  V.  Queen-Empress,  26  C.  630. 

(49)— Penai  Code,  s.  }93— False  evidence — 
Charge. — The  alleged  false  evidence,  and  not 
its  a^sumeJ  substance  and  purport,  should  be 
set    forth   in    a    charge    under    s.     193,    I. P.O. 

Queen  v.  Jamurha,  7N.W.P   137     [fi..  14 
Cr.  L.J.  664  =  11  PR.  1913  =  21  Ind.  Cas.  904.] 

(50) — Charge  of  having  given  false  evidence — 
Frame  of  charge — Parliculais  of  false  evidence. 
— A  man  who  is  called  upon  to  answer  to  a 
charge  of  giving  false  evidence  should  know 
exactly  what  is  the  false   evidence   imputed  to 

him.  Queen  v.  sheo  Churn,  3  N.W  P.  314. 

{b^)— Facts  not  comtitu'ing  an  offunce  under 
s  211,  l.P.C,  but  one  tindtr  s.  182  (a)— False 
chirge — Magistrate  bound  to  frame  a  charge 
wider  s.  i81  (ai,  l.P.G.  —  S.  45  (c),  Crim.  Pro. 
Code  (1898).  — Where  the  facts  alleged  do  not 
amount  to  an  r  ffence  under  s.  211,  l.P.C,  but 
the  Magistrate  w^s  of  opinion  that  an  offence 
under  s.  182  (a)  has  been  made  out,  held,  be 
ought  to  have  framed  a  charge  of  an  riffence 
punishable  under  s.  182  (a),  I.P.C.  PUBLIC 
Prosecutor  v.  Thawasalandi  Thevan, 
6M.L.T.  175. 

(52)~-Penil  Code,  s.  i03  — Charge  under  the 
section  in  respect  of  general  deficiency  in 
accounts. — In  a  case  of  criminal  breach  of 
trust  under  s.  408,  account  based  upon  a  general 
deficiency  was  struck  out  of  the  indictment  by 
the  presiding  Judge  after  consultation  with 
the  Chief  Justice.  QUEENEmpRESS  v. 
PURSHOTAM  DASS  MORARJEB,  24  C.  193. 
[Appr.,2  C.W.N.  341;  R.,  33  A.  36  =  7  Ind. 
Cas.  186  =  7  A.L.J.  897-11  Cr.  L.J.  442.] 

(53)— Criw.  Pro.  Code(1898),  s.  240— Scope.— 
S.  240,  Crim.  Pro-  Code,  applies  only  to  charges 
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Charge — continued. 

1 . — General  —continued. 

in  the  sanae  case  and  has  no  application  to  sepa- 
rate cases.  Queen-Empress  v.  Govinda, 
Rat.  Un.  Cf.  C.  977  =  Cr.  Rg.  34  of  1898. 

(54)  — Criwi.  Pro.  Co^ie  (1882),  s.  2^7—Dacoity 
—  Receiving  stolen  property. — A  person  charged 
with  dacoity  cannol  be  convicted  of  dishonestly 
receiving  stolen  property  which  has  not  been 
shown  to  be  a  part  of  the  property  tak^n  in  the 
dacoity.    In  re  DOWALATA,  Cr.  Rg.  19-9-1890. 

(55) — Forgery — Uiing  false  document  — A bet- 
vient  of  forgery. — When  a  Civil  Court  sends  a 
prisoner  before  a  Magistrate  on  a  charge  of 
forgery,  it  is  competent  to  the  Magistrate  to 
commit  him  for  trial  on  a  charge  either  of 
forgery,  or  of  abetting  forgery,  or  of  using  as 
genuine  a  false  d'-'cument.  QuBEN  v.  MOKESH 
Chunder  ACHarjee,  6  W  R.  Cr.  20.  [R.,  15 
W.R.  3b-2  5  M.  397,  P.B.;  F  ,  d  A.  538;  D., 
13W.R    147.] 

See  ACTXVIItOFl86-2,s.4l.  1  B.L  R.O.  Cr. 
1,  1  B.L.R   O.  Cr.  15  =  15  W.R.  Cr.  71,  note. 

See  ACT  X  OF  1875,  s.  147,  1  C.  356. 

Committal  after  drawing  up — See  COMMIT- 
MENT TO  Sessions  Court,  3  C.  495  =  2  C.L. 
R.  2. 

See  Commitment  to  Sessions  Court,  9 

Bom.    L.R.    2'i5  =  5    Cr.    L.J.  213,  27  M.  54  = 

2  Weir  227  =  2  Weir  578  =  2  Weir  263- 

Defamation  not  alleged  in  complaint  — 
Subsequent  adding  of  it  on  examination  of 
complainant— See  COMPLAINT  —INSTITUTION 
OF  COMPLAINT— Preliminaries,  10  A.  39. 
=  A.W.N.  1887,  264. 

See  Complaint— Procedure  on  receipt 
OF  COMPLAINTS,  5  M.L.T.  1  =32  M.  3  =  9  Cr. 
L.J.  108  =  1  lod.  Cas.  22,  5  C.W.N.  296. 

See  CONVICTION,  Rat.  Un.  Cr.  C.  854  =  Cr. 
Rg.  20  of  1896. 

See  Criminal  Case,  4  Bom.  L.R.  936. 

See  Crim.  Pro  Code,  1898,  Ch.  XXT,  U.B. 
R.  1892—1896,  Vol.  I,  37. 

See  Grim.  Pro.  Code,  1898,  ss.  188  and 
537,  8  Bom.  L.R.  507  =  4  Cr.  L  J.  49. 

Whether  should  he  framed  in  proceedings 
under  s.  477,  Crim.  Pro.  Code— See  Crim. 
Pro.  Code,  ss.  195  and  477,  28  C.  434  =  5  C.W. 
N.  609. 

See  Crim.  Pro.  Code,  1898,  ss.  198,  487, 

3  A:  322. 

Expunging  one  and  substituting  another 
—Sie  Crim.  Pro-  Code,  1898.  ss.  215  and 
227,  10  C.P.L.R.  13,  Cr. 

See  Crim.  Pro.  Code,  1898,  s.  256,  14  C. 
P.L.R.  ib7. 

Charge  of  house-breaking  with  intent  to 
commit  che't— Different  object  proved — Neces- 
sary that  charge  should  be  altered — Notice  to 
accused— See  Crim.  PRO  Code.  1898.  ss.  263, 
342,  15  Cr.  L.J.  190  =  22  Ind-  Cas.  766  =  18  C. 
W.N.  1247=  41  C  .743. 
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1.— General — continued. 

See  Crim  Pro.  Code,  1898,  s.  271  (2),  Rat, 
Un,  Cr.  C.  327  =  Gr.  Rg.  15  of  1887. 

Withdrawal  of  —  Proper  procedure — See 
Crim  Pro.  Code,  1898,  s.  494  (6),  2  A.L.J. 
80  =  2  Cr.  L.J.  21, 

Omission  to  set  out  guilty  intention  in — 
See  Crim.  Pro.  Code,  1893,  s.  537,  22  C  391. 

—Counter  charge  — See  CRIMINAL  PRO- 
CEEDINGS, 14  C.  35S. 

See  DEFAMATION,  30  C.  402  =  7  C.W  N.  74. 

See  DISCHARGE  OF  ACCUSED,  6  W.R.  Cr. 
13. 

See  FALSE  CHARGE.  5  M.L.T.  269,  P.B.= 
32  M.  258  =  9  Cr.  L.J.  170. 

Form  of— See  FALSE  EVIDENCE,  7  A.  44  = 
A.W.N.  1884.  258. 

Splitting  up  of  charges  for  purposes  of  juris- 
diction—See Magistrate,  Jurisdiction  of 

—TRANSFER  OF  CASES-  REFERENCE  TO 
OTHER  MAGISTRATES,  ETC.,  11  C.  236. 

Defective  charge— See  PENAL  CODE,  ss.  17, 
124-A,  153-A,  5  M.L.T.  24  =  19  M.L.J.  81  =  9 
Cr.  L.J.  140=1  Ind.  Cas  42. 

Previous  convictions  not  set  out  distinctly  in 
the  charge  sheet — Effect — Material  omission 
— Enhanced  punishment  — See  PENAL  CODE, 
8.  75,  19  P  L.R.  1911  =  130  Ind.  Cas.  241  =  12 
Cr.  L.J.  233  =  40  P.W.R.  1911. 

Withdrawal  of  charges,  if  permissible — See 
PENAL  CODE,   ss.   121- A,  123,  15  C.L.J.  517  = 

16  Ind.  Cas.  257  =  13  Cr.  L.J.  609. 

See  PENAL  Code,  ss.  147,  323,  448,  30  C. 
288. 

Acquittal  of  one  charge —  Conviction  for 
minor  charge — Legality  where  Sessions  Judge 
omits  to  give  any  finding  on  minor  charge — See 
PENAL  Code.  s.  201.  8  P.R.  1913  Cr.  =  19 
Ind.  Cas.  710=  223  P.L.R.  1913  =  14  Cr.  L.J. 
278  =  22  P.W.R.  1913.  Cr. 

See  PENAL  CODE,  ss.  201,  302,  1  P.R.  1904 
=  30  P.L.R.  1904. 

Amendment  of,  by  Sessions  Judge  before 
hearing  evidence— See  PENAL  CODE,  ss.  392, 
411.  395,  16  CW.N.  238  =  13  Ind.  Cas.  783  =  13 
Cr.  L.J.  127. 

Charge  amounliog  to  illegality — Whether 
defect  can  be  cured — Retrial  if  may  be  ordered 
where  charge  fails  for  want  of  evidence — See 
PENAL  CODE,  s.  406,17  C.W.N.  479  =  14Cr. 
L  J.  219  =  19  Ind.  Cas.  315. 

Criminal  misappropriation  —  General  defi- 
ciency in  accounts— See  PENAL  CODE.  a.  409, 
18  A.  116  =  A.W.N.  1896,  11. 

See  PENAL  CODE,  8.  409,    17  A.  153  =  A.W. 

N. 1895.  37. 

Omis — Defect  in  charge — Omission  to  set  out 
intention  in  charge  —  Cross-examination  of 
accused -S?e  PENAL  CODE,  ss.  464,  465,  467, 

17  CW.N.  354  =  18  Ind.  Cas.  881  =  14  Cr.  L-J. 
129. 

See  PENAL  CODE,  s.  475,  15  B.   189. 


1005 


THE  ALL  INDIA  DIGEST. 


1006 


CAar^e— continued. 

1.— General — concluded. 

Defective  charge  when  immaterial  —  See 
PENAD  Code,  8.  498,20  P.W.R.  1914,  Cr.= 
123  P.L.R.  1914  =  15  Cr.  L.J.  524  =  24  Ind.  Gas- 
836. 

Commitment  to  jail  before  charge  is  framed 
—Validity — See  PRELIMINARY  INQDIRY,2S  C. 
434  =  5  C.W.N.  609 

See  Sanction  to  Prosecute— Condi- 
tions REQUISITE  FOR  GRANT  OP  SANCTION, 
ETC.,  1  L.B.R.  286. 

See  SANCTION  TO  Prosecute— Notice 
OP  sanction,  9  G  L.J.  690=13  C.W.N.  942  = 
10  Cr.  L  J.  150  =  36  G.  808  =  2  Ind.  Gas.  697. 

See  Sanction  TO  prosecute— Who  may 

APPLY  FOR  sanction,  4  C  712. 

See  Transfer  of  Criminal  Cases  — 
Grounds  for  transfer— notice,  30  M. 
233  =  2  M.L.T.  89  =  5  Cr.  L.J.  290. 

Failure  to  frame  a—.  See  TRIAL,  3  C.L.R. 
131. 

2. -Addition  of  Charge. 

(l)  —  Criin.  Pro.  Code  (1882), s.  Ill— Addition 
of  cha7-qe  at  a  Sessions  trial. — The  Court  has 
power  under  s.  227,  to  add  a  fresh  charge  upon 
which  the  accused  has  not  been  committed  for 
trial.  Queen  Empress  V.  Gordon,  9  A.  525 
=  A.V8  N.  1887,  1S5.      [R.,  10  G.P.L.R.  13.] 

(2) — Powers  of  Sessions  Judge —  Alteration, 
amendment  or  addition  cf  charge. — Although  a 
Sessions  Judge  has  power  to  alter  or  amend  a 
charge,  he  cannot  add  an  entirely  new  charge 
which  is  not  even  cognate  to  the  charge  on 
which  an  accused  person  has  been  committed 
for  trial.  QUEEN  v.  WARIS  ALI,  3  N.W.P. 
337.      [R.,  9  A.  525.] 

(3) — Charges  added  at  sessiojis — Depositions 
before  Magistrate,  admissibility  of— Dead  and 
abscondi'ng  tuitnesses.— The  evidence  of  witness- 
es, one  of  them  being  dead  and  the  other 
absconding,  given  before  a  Magistrate,  was  held 
admissible  at  the  sessions  trial,  even  though 
fresh  charges  had  been  added.  In  the  matter 
of  the  petition  of  ROCHIA  MOHATO.  EMPRESS 
V.  ROCHIA  MOHATO,  7  C.  42  =  8  C.L.K.  273. 

(4) — Additional  charges  against  accusedivith- 
out  previous  notu c  to  h:m . — An  accused  should 
not,  on  the  day  of  trial,  be  required  to  meet 
additional  charges,  without  previous  intima- 
tion, other  than  those  entered  against  him  in 
the  Police  register  on  arrest.  In  the  matter  of 
the  petition  of  B..\T)01^M1B.  SHAHA,  EMPRESS  v. 
Radoinath  Shaha,  8  C  t95. 

(5)— C»-m.  Pro,  Code  (1882),  ss.  229  and  537 
— AddiUon  of  new  charge. — Where  a  new  charge 
was  read  aloud  to  the  jury,  but  was  not  special- 
ly explained  to  the  prisoner  and  he  was  not 
called  upon  to  plead  to  that  charge,  but  his 
counsel,  on  being  asked,  did  not  require  a  new 
trial,  held  that  the  accused  was  not  prejudiced 
by  thd    addition   of   the   new  charge,  and  the 
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2.  —  Addition  of  Charge— concluded. 

omission  would  not  aSect  the  trial.  QUEEN 
EMPRESS  V.  APPA  SUBHANA  MENDRE,  8  B. 
200. 

(6)-Cnm.  Pro.  Corfe  (1898),  ss.  227,  228,  199 
and  238 — Charge — Addition  of  a  charge — Irre- 
gularity-Penal Code  (Act  XLV  of  1860), 
ss  363,  366  and  498- — The  accused  was  com- 
mitted to  the  Sessions  on  charges  under  ss.  363 
and  366  cf  the  Indian  Penal  Code.  At  the 
conclusion  of  the  evidence,  to  establish  these 
charges  in  the  Sessions  Court,  the  Court  added 
a  charge  under  s.  498  of  the  Penal  Code,  after 
the  evidence  for  the  defence  had  been  recorded. 
The  Court  then  convicted  the  accused  on  all 
the  three  charges.  Held,  that  the  procedure 
followed  by  the  Sessions  Judge  was  not  re- 
gular ;  the  additional  charge,  framed  at  the 
stage  it  was  framed,  was  prejudicial  to  the 
accused,  and  that,  therefore,  the  conviction 
under  s.  498  should  be  set  aside  and  the  case  be 
further  investigated  into  on  the  other  charges. 
EMPEROR  V.  ISAP  Mahomed,  9  Bom.  L  R. 
148  =  31  B.  218  =  5  Cr.  L.J.  161.  [F.,  12  Cr. 
L.J.  50  =  8  Ind.  Gas  1160  =  32  P.R  1910,  Cr. 
=  39  P.L.R.  1911,  51  P.W.R.  1910.] 

See  SESSIONS  Judge,  jurisdiction  of, 
3  M.  351  =  2  Weir  269  =  6  Ind.  Jur.  28. 

Power  of  Sessions  Judge  to  add  charge  and 
try  it— See  SESSIONS  JUDGE,  JURISDICTION 
OP,  8  A.  665  =  A.W.N,   1886,  254. 

3.— Alteration  of  Charge. 

(1) — Several  offences  under  same  srciion — 
Amendment  of  charge  —  Imperfect  charge — 
Example— Crim.  Pro.  Code,  1861,  s.  244 —If 
a  charge  consists  of  several  oSenoes  under  the 
same  section,  the  committing  Magistrate  should 
frame  the  charge  so  as  to  contain  a  separate 
head  for  each  oSeoce.  If  the  committing 
Magistrate  does  not  frame  a  charge  with 
separate  heads  for  each  distinct  oSence,  the 
defect  may  be  remedied  by  the  Sessions  Judge. 
In  re  KALARAM  SING,  7  W  R.  Cr.  8. 

(2) — Omission  of  count  in  charge— Defect  in 
charge — Pmuer  of  appellate  Court — The  ap- 
pellate Court  may  confirm  a  conviction  under 
a  section  of  the  Penal  Code  diSerent  from  that 
upon  which  the  prisoner  was  tried  and  convicted, 
provided  the  prisoner  has  not  been  prejudiced 
or  injured  by  the  substitution  of  one  section 
for  another.  ANONYMOUS.  1  Ind   Jur.  N.S.  46. 

(3) — Alteration  of  charge  from  culpable  homi- 
cide to  s.  154,  Penal  Code. — The  Sessions 
Judge  is  oompent  to  alter  a  charge  and  to  try 
the  prisoner  for  any  ofience  coming  under  any 
one  of  the  sections  of  the  Code.  GOVERNMENT 
V.  Thacoor  Doss,  l  Agra  Cr.  13. 

(4) — Amendment  of  charge  by  Sessions  Judge 
after  commitment  by  Magistrate — Reasons  of 
Magistrate  for  committing  case  in  certain  loay. 
— Where  a  Magistrate  gives  reasons  for  com- 
mitting a  case  lor  trial  in  a  certain  way,  the 
Sessions  Judge  must  either  accept  the  charges 
as  framed  or  frame  others  himself :  he  cauDot 
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3. — Alteration  of  Gh&rge— continued. 

insist  on  a  redrawing  of  tho  charge  by  the 
Magistrate,  unless  he  specifies  the  charge  which 
he  wishes  to  be  sent  up.  RamDHONE  ACHAR- 
JEE,  Petitioners,  25  W.R.  Or.  17. 

(5) — Form  of  charge— AUt^ring  cliaige  after 
plea  of  guilty.  —  When  an  accused  pi  ads  guilty 
to  a  charge  already  framed,  the  Sessions  Judge 
has  no  power  to  alter  the  charge  upon  the  evi- 
dence on  the  record.  QUEEN  v.  GOBARDHAN 
Bhuyan,  4  B.L  R.  Ap.  10i  =  13  W.R.  Cr.  55. 

(6)  -Crim.  Pro-  Code  (1861),  s  ^U  — Trial  by 
jury — Alteration  of  charge  after  verdict- — On  a 
trial  by  jury,  the  Sessions  Judge  has  do  power 
to  alter  the  charge  afier  the  delivery  of  the 
verdict  by  the  jury.     REG    v.  Shek  Ali  valad 

Fakir  Muhammad,  s  B  H  C.  Cr.  9. 

{1)—Crim.  Pro.  Code,  ss.  236,  237,  2S8  423 
— Appellate  Court— Poiver  to  alter  finding — 
Necessity  for  re-trial.— It  would  obviously  be 
improper  and  unfair  to  an  accused  that,  on  his 
appeal,  he  should  be  convicted  of  a  more  serious 
offence,  to  which  be  had  never  pleaded  on  the 
trial,  and  there  are  many  instances  in  which 
the  adopting  of  such  a  course  would  work 
injustice  upon  the  accused.  This  would  be 
particularly  so,  if  the  ofience  which  the  appellate 
Court  might  consider  co  be  established  was  not 
coguate  to  the  offence  of  which  he  had  been 
tried  and  convicted,  and  it  would  also  be  so,  if 
there  wore  circumstaoce'^  of  aggravatiou  of  an 
offence  to  which  the  accused  had  not  phaded. 
But  there  are  exceptions  to  this  rule.  Some  of 
these  ara  referred  to  in  ss.  236,  237  and  238. 
Another  exception  is  the  case  in  which  the 
prosecution  has  established  certain  acts  con- 
stituting an  offence,  and  the  Court  has  mis- 
applied the  law  to  those  acts  by  charging  and 
convicting  him  for  an  offence  other  than  that 
for  which  he  should  have  been  properly  ctiarged 
on  proof  of  commission  of  those  acts.  Here,  if 
notwithstinding  this  error,  the  accused  has  by 
his  defence  endeavoured  to  meet  the  accusation 
of  the  commission  of  those  acts,  understanding 
the  charge  to  mean  an  oSence  arising  out  and 
made  up  of  those  acts,  his  conviction  for  the 
offence  which  those  acts  properly  constitute 
may  be  maintained,  if  the  accused  has  not  been 
prejudiced  by  the  alteration  of  the  finding. 
Such  an  error  is  one  of  form  rather  than  of  sub- 
stance, and  tho  alteration  by  an  appellate  Court 
of  the  charge  or  finding  to  the  more  serious 
oSence  would  not  necessitate  a  re  trial  expressly 
on  a  charge  of  that  offence.  Where  a  person  is 
convicted  of  an  attempt  to  commit,  an  cffence, 
the  appellate  Court,  if  it  thinks  that  the  acts 
of  the  accused  constitute  the  substantive  offence 
itself,  may  convict  him  of  the  substantive 
offence  without  ordering  a  re  trial.  LALA 
Ojha  v.  Queen-Empress,  26  C  863  =  3  C.W 
N.  653.  L-P"-,  13C.P.L  R.  125,  U. BR.  (1903). 
3rd  Qr.,  Penal  Code,  p.  9.  3  N  L.R.  67,  3  L.B. 
E.  232] . 

(^)— Conviction  for  theft— Power  of  appellate 
Court  to  acquit  the  accused  of   theft  and  convict 
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3. — Alteration  of  Charge — continued. 

for  a  distinct  offence— Penal  Code,  ss.  143  and 
319— Crim.  P>o.  Code  (1898),  s  423.— It  is  on 
the  proceedings  taken  before  the  Magistrate  that 
the  facts  constituting  an  cffence  for  which  a 
trial  is  held  are  mside  known  to  the  accused, 
and  the  law  is  applied  by  the  Magistrate  to  the 
facts  established,  so  as  to  constitute  the  charge 
which  the  accused  is  called  upon  to  answer. 
Where  a  person  was  convicted  of  theft,  the 
only  charge  which  he  was  called  upon  to  ar  swer, 
a  conviction  by  the  appellate  Court  under 
s.  143,  Penal  Code,  upon  finding  that  no  theft 
has  been  committed,  could  not  be  legal,  inas- 
much as  he  was  never  called  upon  to  answer  to 
any  charge  other  than  theft,  and  he  could  not, 
therefore,  be  fairly  convicted  of  an  offence  of  an 
entirely  different  characttr.  JATU  SiNG  V. 
Mahabir  Singh,  27  C.  660.  [F.,  3  L.B.R. 
232;  ii!.,  11  Cr.  L  J.  340  =  5  Ind.  Cas.  974  =  7 
M.L.T.  202,] 

(9) — Penal  Coda,  ss.  147  and  319— Conviction 
for  rioting,  common  object  of  unlaxoful  assembly 
being  theft — Fi/idinq  by  apiellate  Court  of 
different  common    object—Alteration   of    charge 

—  Vahaity,— The  SLCoused  were  convicted  by  a 
Magistrate  of  theft  of  mangoes  and  also  of 
rioting,  the  common  object  of  the  unlawful 
asembly  being  the  forcible  taking  away  of  the 
mangoes  belonging  to  the  complainant.  The 
Sessions  Judge,  on  appeal,  finding  that  the 
common  object  was  not  the  taking  away  of  the 
mmgoes,  but  Wis  regarding  certain  land,  dis- 
missed the  appeal  ami  confirmed  the  conviction 
and  sentence.  Held,  that  the  accused  were 
entitled  toan  acquittal,  inasmuch  as  the  accused 
were  convicted  by  the  appellnte  Court  of  an 
offence  for  which  they  hid  never  been  tried. 
RaHIMUDDI  V  ASGAR  ALI,  27  C.  990  =  5  C.W. 
N.  31.      [fl.,  33  C.  295  =  2  C  L.J.  516,] 

(10)— Cri7)z.  Pro.  Code  (1898),  s.  423,  cl.  (6)— 
Alteration  of  finding  under  ss.  109  a>id  211  to 
one  under  s.  193,  Z.P.C  — la  proceedings  taken 
on  a  charge  of  iht  abetment  of  an  offence  puni- 
shable under  s  'ill,  it  would  be  improper  to 
convict  the  accused  of  intentionally  giving  false 
evidence.  The  two  offences  are  entirely  of  a 
different  character,  and  in  making  a  defence 
on  a  charge  of  the  first  named  offence,  the 
accused  could  not  be  regarded  as  pleading  to  a 
charge  of  intentionally  giving  false  evidence,  in 
regard  to  some  particular  statement.  MONO- 
ranjanChowdhury  v.  Queen-Empress,  3 
C.W  N.  367.     [R.,  3.  L.8.R.  232.] 

(11)— Criw.  Pro.  Code,    Act  X  of  1872.  s.  478 

—  Alteration  of  charge  —  Rape  — Adultery. — 
Where  a  Magistrate  altered  a  charge  of  rape 
into  one  of  adultery  on  the  representation  of 
the  accused,  without  any  request  on  the  part 
of  the  husband  of  the  woman,  and  committed 
the  case  to  the  Sessions,  held  that  the  procedure 
was  irregular  and  that  he  should  have  commit- 
ted for  the  offence  of  rape,  but  that,  though  the 
Sessions  Judge  could  not  quash  the  commit- 
ment under  s.  197  of  the  Crim.  Pro.  Code,  it  w  aa 
competent  for  him  under  s.  446  to  draw  up  a 
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C/iar^e— continued. 

3.— Alteration  of  Charge — concluded. 

proper  charge  and  proceed  with  the  case. 
EMPRESS  V.  Ram  Bakhsh,  A.W.N.  1882.  165 

See  COMPENS.^TiON—  General,  lO  W.R. 
Cr.  49, 

See  Grim.  Pro.  Code,  1898,  ss.  236,  237. 
238,  8  Bom.  L.R.  120  =  3  Or.  L.J.  240. 

See  Grim.  Pro.  Code,  1898,  s.  417,  16  B. 
414. 

4.— Alternative  Charge- 

(1) — Penal  Code,  s.  \9'i—Alternatw9  charge 
—  Evidence  before  Constable  or  Magistrate.  —  An 
alternative  charge  of  giving  false  evidence  either 
before  the  Chief  Constable  or  the  Magistrate  is 
wrong  as  the  former  falls  under  the  earlier  part 
of  s.  193  and  the  latter,  being  given  in  a  judicial 
proceeding,  isadistincD  offence.  QueeN-EM- 
PRESS  v.  WardHAN,  Rat  Un  Cr.  C.  503. 
(Rat.  Un.  Cr.  G.  333,  10  B.  124,  R.) 

See  Confession  —Retracted  Confes- 
sions, 11  B.  702,  P.B. 

See  False  Evidence,  18  B.  377,  P.B..  lO 
C.  405,  937,  >23  M.  544,  Foot-note  =  1  Weir  166, 
1  L.B.R.  101. 

Charge  of  theft  or,  in  the  alternative,  of 
receiving  stolen  property — See  JOINDER  OB' 
CHARGES— When  legal,  17  M.L.J.  219  =  5 
Cr.  L.J.  479. 

5. — Amendment  of  Charge. 

(1) — Penal  Code,  ss.  415  and  420,  what  an 
indictmtjit  under,  should  state — Wlieyi  detective 
indictment,  should  be  objected  to  Amendment 
of  formal  defect -Act  XV  HI  of  1862,  s.  41.— An 
indictment  for  cheating,  under  ss.  415  and  420 
of  the  Penal  Code,  should  stute  that  the  pro- 
perty obiaiued  was  the  property  of  the  person 
defrauded.  But  an  indictment  defective  in 
this  respeat  is  defective  for  uncertainty  and 
must  be  objected  to,  if  at  all,  before  the  jury  is 
sworn.  Semble,  the  latter  part  of  s.  41  of  Act 
XVIll  of  1862,  only  gives  power  to  amend 
where  the  defect  is  formal.  QUEEN  v.  WlL- 
LANS,  1  M.H.C.  31  =  1  Weir  471.  [R.,  1 
MHC,  38] 

(2)— Amendments  to  appear  on  the  face  c/ 
record. — Amendments  in  a  charge  ought  to  be 
made  formally,  and  should  appear  on  the  face 
of  the  record.  QuEEN  v,  FeoJDAR  ROY,  9 
W.R.  Cr.  14.    [£)..  8  B.H.C.  Gr.,  28.) 

(3) — Several  offences  under  same  section  — 
Amendment  of  charge. — If  a  charge  consists  of 
several  offences  under  the  same  section,  the 
committing  Magistrate  should  frame  the  charge 
80  as  to  contain  a  separate  head  im  each  offence- 
In  re  Kalaram  SING,  7  W.R.  Cr.  8. 

(4) — Conviction  on  charge  different  from  that 
of  which  notice  toas  given  to  accused. — An 
accused  person  called  on  to  answer  to  a  specific 
charge  cannot  be  convicted  on  an  entirely 
different  charge  without  previous  notice  of  the 
offence  imputed  to  him  and  opportunity  being 
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5,—  Amendment  of  Charge  -  concluded. 

afforded  him  of  meeting  the  accusation.  In 
the  matter  of  the  petition  of_  GIRISH  CHUNDER 
Nundee,  26  W.R.  Cr.  8. 

{b)—Crtm,  Pro.  Code  (1882),  s.s.  236,  237— 
Amendment  of  c/iaj-f/ts.— Although  it  is  open  to 
a  Magi.strate  to  amend  his  charges,  and  it  he  is 
satisfied  that  the  graver  charge  includes  the 
smaller  complained  of,  to  procetd  upon  the 
graver  charge,  such  power  can  only  be  exercised 
when  both  the  charges  are  ejusdem  generis  and 
when  they  fall  under  the  same  or  similar  class 
of  offences,  one  being  only  an  aggravation  of 
the  other.  When  a  complaint  is  made  of  an 
ofience  under  ss.  499,  500,  I. P.O.,  a  Magistrate, 
for  the  reasons  above-mentioned,  is  not  compe- 
tent to  change  the  charge  to  one  under  s.  211, 
I.P  C,  and  also  for  the  additional  reason  that 
the  changed  charge  would  shift  the  burden  of 
proof    sensibly    from    one    side    to    the  other, 

Queen-Empress  v.  Karigowda,  19  B.  51. 

{6)  — Criminal  Law  Amendment  Act,  ^^^}^ 
of  1862,  s.  I—  Amenamenl  of  charge— Prejudice 
to  accused.—  Unoer  s.  1  of  Act  XVIII  ol  1862, 
the  Court  has  p.wer  to  order  an  amendment 
ot  a  charge  provided  that  the  person  indicated 
will  not  be  prejudiced  by  the  amendment  in 
his  defence  on  the  merits.  Where  it  is  doubtful 
whether  he  was  so  prejudiced  or  not,  the 
leaning  of  the  Court  should  be  in  his  favour, 
REG  V.  GOVINDAS  HaRIDAS,  6  B.H  C.  Cr.  76. 
[B.,  22  C.  391-] 

(7)— Crim.  Pro.  Code,  s.  Mi— Offence  com- 
mitted m  foreign  territory — Act  I  of  1849,  s.  3 — 
Sessions  Juage—Proadwe.—  ^'htTQ  a  Sessions 
Judge,  in  the  course  of  a  trial,  finds  that  the 
offence  was  committed  in  foreign  territory,  the 
proper  procedure  is  to  direct  the  committing 
Magistrate  to  obtain  the  permission  of  the 
Government  under  Act  lof  1849,  s.  3,  and  on 
receipt  of  such  order,  to  amend  the  charge  and 
then  continue  the  trial,  giving  the  accused  the 
option  to  le  examine  witness-es  already  examin- 
ed. Reg  v.  POONJA  KALA,  Rat.  Un.  Cr.  C. 
33. 

See  ACT  XVIII  OF  1862,  s.  1.  6    B.H.C,    Cr. 
76. 
6.— E.xplanation  of  Charge. 

{I)  — Criminal  -proceedings— Thorough  expla- 
nation of  charge  to  accused,  necessity  for. — The 
charge  should  be  read  and  so  explained  to  the 
accused  that  the  Court  is  sure  that  he  has 
understood  the  nature  ot  the  charge  thoroughly; 
and  it  is  only  then  that  his  plea  should  be 
received.  EMPRESS  v.  VaiMBILEE,  5  C.  826. 
[R.,  L.B.R.  1893—1900,  328.] 

(2)—Crim.  Pro.Code  {ActX  of  1882),  s-  221— 
Right  of  accused  ferson  to  kvow  the  exact  value 
of  the  charge  brought  against  him.  — An  accused 
person  is  entitled  to  know  with  certainty  and 
accuracy,  the  exact  value  of  the  churge  brought 
against  him.  Unless  he  has  this  knowledge,  he 
must  be  seriously  prejudiced  in  his  defence. 
This  is  true  in  all  cases,  but  it  is  more'.especialiy. 
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Charge  -continued. 

6. — Explanation  of  Charge  -concluded. 

true  in  cases,  where  it  is  sought  to  impli- 
cate an  accaaed  person  for  acts  noc  committed 
by  himself  but  by  others  wi  h  whom  he  was  in 
company.  BEHARI  MaHTON  v.  QQEEN-EM- 
PRESS.  11  C.  106.  [R.,  22  C.  391.  7  O.W.N. 
301,  15  C.W.N.  9«=  8  Ind.  Cas.  1059=12 
Cr.  L..J.  2] 

(3) — Explanation  cf  charge  to  accused  — 
Omission  to  explain  charge  when  amended — 
Crim.  Pro.  G'^de,  187'2,  s.  445. — A  prisoner 
charged  with  dicoity  and  riot  and  acquitted 
catinot  be  convicted  of  house  trespass,  unless 
the  charge  was  amended  by  the  addition  of  the 
new  charge  and  was  read  out  or  explained  to 
him,  and  he  was  called  on  to  plead  to  it. 
Queen  v.  Salamut  Ali,  23  W.R.  Cr.  59. 
[F.,  26  B.  50  ;  R.,  3  Bom.  L  K.  558.] 

(4) — Plea  of  guilty  and  charge  of  murder — 
Admission  by  an  accused  person  that  he  killed 
the  deceased,  effect  of  — A  bare  admission  by  an 
accused  pdrson  that  he  had  killed  the  deceased 
would  not  amount  to  an  admission  of  murder- 
Where  certain  persons  accused  of  murder  admit- 
ted that  ihey  killed  the  deceased  and  added  that 
they  mdde  the  admissions  of  their  own  accord 
without  being  persuaded  by  others,  held,  that 
they  could  not  be  convicted  un  ier  s.  30^,  Penal 
Code,  inasmuch  as  they  were  not  asked  in  their 
examination  whether  they  intended  to  kill,  cr 
in  what  circumstances  thoy  killed,  and  their 
statements  did  not  disclose  on  their  part  a 
knowledge  of  the  elements  constituting  the 
ofience  of  murder.  AIYAVU  v.  QueeN-EM- 
PRESS,  9  M.  61  =  2  Weir  337.  [ft.,  L  B.R. 
1898—1900,  328.] 

7.— Form  of  Charge. 

(I) — Form  as  to  time  and  place  of  offence — 
Crim.  Pro.  CoJe,  1872,  s.  440.— Unders.  440  of 
the  Crim.  Pro.  Code,  the  charge  ought  to  con- 
tain such  particulars  as  to  the  time  and  place  of 
the  alleged  ofience  and  the  person  against  whom 
it  was  committed  as  are  reasonably  sufficient  to 
give  notice  to  the  accused  person  of  the  matter 
with  which  he  is  charged.  And  soh.  Ill 
attached  to  the  Code,  gives  the  form  of  the 
charge  under  s.  193.  Where  a  charge  does  not 
show  such  particulars,  the  accused  must  be 
acquitted.  QUEEN  v.  Udit  SINGH,  25  W.R. 
Cr.  46. 

(2) — Reference  to  section  of  Code  under  which 
charge  is  made — Crim.  Pro.  Code,  1861,  ss.  234, 
237. — The  framing  of  a  charge  should  be  such 
as  to  refer  to  the  section  of  the  Penal  Code 
under  which  the  ofience  charged  is  punishable. 
This  IS  required  by  ss.  234  and  237  of  the  Code 
of  Criminal  Procedure.  QUEEN  v.  DUR- 
ZOOLIiA,  9  W.R.  Cr.  33. 

(3) — Sufficiency  of  charge. — In  order  to  con- 
stitute a  proper  charge,  one  count  charging  each 
specific  ofience  and  describing  it  with  a  reason- 
able degree  of  certainty,  is  sufficient.  QUEEN 
V.  Baboolun  Hijrah,  5  W.R.  Cr.  7. 


Charge — continued. 

7. — Form  of  Charge — continued- 

(4) — Charge  in  case  of  omission  to  give 
information  of  offence. — A  charge  in  a  case  of 
omission  to  give  information  of  ofience  should 
distinctly  set  forfh  the  particular  ofience  in 
respect  of  which  the  accused  either  omitted  to 
give  information,  or  gave  information  which  he 
knew  to  be  false  ;  and  it  should  appear  precisely 
what  his  duly  was  in  the  matter.  QUEEN  v. 
MOOSUBRO,  8  W.R.  Cr  37.  [R.,  14  W.R.  Cr. 
46.] 

(5) — Defect  in  charge,  effect  of. — An  indict- 
ment will  not  be  invalidated  in  con?equence  of 
the  charge  not  notifying  the  specific  section. 
Queen  v,  Notabur  Nundy,  i  lod.  Jar.  N.S. 
43. 

(6) — Fonn  of  charge— Penal  Code,  s.  193 — 
False  evidence. — Whenever  a  person  is  commit- 
ted for  trial  under  s.  193  of  the  Penal  Code,  the 
evidence  alleged  to  be  false  should  be  set  out  in 
the  charge.  QUEEN-EmPRBSS  v.  BHIKAJIRAO, 
Rat.  Ua.  Cr.  C.  511  =  Cr.  Rg.  35  of   1890. 

(7) — False  evidence — Penal  Code,  s.  193. — 
In  charges  of  false  evidence,  the  charge  should 
specifically  state  what  words  or  expressions  the 
accused  is  charged  with  having  uttered,  and  in 
what  respect  they  are  supposed  to  be  false. 
In  re  DOWLUT  MOONSHEE,  8  W.R.  Cr.  95. 

(8)  — False  evideice  on  three  occasions  — 
Charge. — Where  the  accused  is  charged  with 
giving  false  evidence  on  three  difierent  occasions, 
each  occasion  should  form  the  subject  of  a  dis- 
tinct head  in  the  charge.  QUEEN  v  FeoJDAR 
Roy.  9  W.R,  Cr.  14  ;  Queen  v.  Soonder 
MOHOOREE,  9  W.R.  Cr.  25  ;  QUEEN  v-  BOOD- 
HUN  AHIR.  17  W.R.  Cr.  32  ;  QUEEN  v.  ADHYA 
THAKOOR,  17  W.R.  33,  Cr. 

(9) — False  evidence  —  Perjury  —  Charge. — 
Charges  of  perjury  ought  to  be  based  strictly 
upon  the  exact  words  which  are  used  by  the 
person  who  is  charged,  and  no  evidence,  which 
does  not  profess  to  give  the  exact  words,  can 
alone  be  a  safe  foundation  for  a  conviction. 
QUEEN  V.  MUNGAIi  DaSS,  23  W.R.  Cr.  28. 

(10)— Charge  of  perjury — False  evidence. — 
Charges  of  perjury  should  contain  a  distinct 
assertion,  with  regard  to  each  statement  intend- 
ed to  be  characterised  as  perjury  of  the  following 
pariiculars  :  (I)  that  it  was  made  ;  (2)  that  it 
was  untrue  in  fact ;  (3)  that  the  accused  knew 
it  to  be  so  when  he  made  it  ;  and  the  Court 
should  inve.stigat9  each  of  these  points  singly. 
QUEEN V.  Kadi  Churn  Lahore,  9  WR.  Cr. 
54.     [D.,  8  B.H.C.  Cr.  28.] 

(l\)— Perjury— Several  charges.  It  is  the 
duty  of  the  Court  of  Sessions  to  find  judicially 
whether  all,  or,  if  not  all,  which,  of  the  parti- 
cular charges  of  perjury,  where  there  is  more 
than  one  charge,  are  or  is  made  out  against 
each  prisoner.  QUEEN  v.  KHOaB  LaLL,  9  W. 
R.  Cr.  66. 

(12)—Pe7ial  Code,  s.  193— Giving  false  evi- 
dence— Perjury. — In  this  case  six  persons  were 
charged  in  the  same  charge  as  follows  : — "  That 
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C/iars'e— continued. 

7. — Form  of  Charge — continued. 

you,  on  or  about  the.. ..committed  the  oOenoe  of 
voluntarily  giving  false  evidence  in  the  stage  of 
a  judicial  proceeding,  etc."  Held,  that  the 
charge  was  bad  and  defective  for  the  following 
reasons  :  first,  as  it  charged  a  number  of  persons 
jointly  with  giving  false  evidence;  second,  as  it 
did  not  show  what  statement  the  accused  persons 
made;  third,  as  it  did  not  mention  the  day  and 
the  year  when  the  otience  was  committed  ; 
fourth,  as  it  did  not  indicate  the  Court  or  oiBcer 
before    whom    the   false    evidence  was     given. 

Queen  v.  Mahara.i  Misser,  7  B  L.R.  Ap. 
66  =  16W.R.  Cr.  47. 

(13)— Penai  Code,  s,  193 -Perjury.— It  is 
necessary  that  a  charge  under  s.  193,  I.P.G  , 
should  specify  not  only  the  judicial  proceeding 
in  the  course  of  which  the  prisoner  is  accused 
of  having  made  the  false  statement,  but  the 
particular  stage  of  the  proceeding  in  which  the 
statement  is  made.  QUEEN  v.  FatIK  BISWAS, 
1  B.L.R.A.Cr.  13  =  13  W.R  Cr.  37.  [F.,  8  B. 
H.G.  Or.  37,  13  W.R.  Cc  56;  R.,  16  W.R. 
Cr.  47.] 

{W-Crim.  Pro.  Code  (1861),  s,  'zi2~False 
evidence  —  Contradictory  statements.  —  S,  242 
pointed  out  how  the  charge  is  to  be  drawn  up 
in  a  case  in  which  it  is  doubtful  which  of  the 
two  statements  made  by  the  accused  is  false. 
Queen  v.  Kala  Khan,  12  W.R.Cr.  23.  [F., 
23  M.  544  ] 

(15  &  1&)— Charge  of  giving  false  evidence — 
Several  azcused  — Joint  tiial. — Where  several 
persons  are  ch-irged  with  having  given  false 
evidence,  each  of  them  is  entitled  to  have  the 
specific  charge  made  against  him  tried  in- 
dependently of  a  Ilka  charge  agaiust  another 
person.  REG.  v.  BhawaNI  SanKAR  HARI- 
BHAI,  5  B  H.G,  Cp  53.  (9  W.R.  Cr.  66,  R.) 
Uppr.,  a  N.WP.  21.] 

{11)— Grim  Pro.  Code  (I882I,  s.  23Z—Form 
of  charge —Conviction  for  another  chatge  — 
Accused  to  have  opijortunity  of  meeting  charge, — 
The  accused,  having  been  summoned  to  answer 
a  charge  of  storing  wool  under  the  City  of  Bom- 
bay Municipal  Act  of  188S,  was  convicted  of 
storing  cotton.  Held,  that  the  conviction  was 
illegal,  the  accused  having  had  no  opportunity 
of  meeting  the  latter  charga.  QueEN-EMPRESS 
V.  Nathoo  Lalji,  Rat.  Un.  Cr.  C.  529  =  Cr. 
Rg.  61  of  1890. 

(18) -PenaZ  Code,  s,  397 -CHm.  Pro.  Code, 
Act  XXV  of  1861,  s.  23i  —  Form  of  charge- 
Accused  to  knoiv  what  f  lets  are  all  ged  against 
him.  and  which  he  is  called  upon  to  rebut. — 
In  cfiences  such  as  the  one  falling  under  s.  397 
of  the  Penal  Code,  which  provides  a  mifiimum 
punishment  for  the  oSence  on  account  of  the 
existence  of  aggravating  circumstances,  such 
circumstances  should  be  set  forth  in  the  charge 
80  that  the  accused  person  may  know  what 
kind  of  offence  ii  is  he  pleads  guilty  to  or  what 
fact  he  is  called  upon  to  rebut.  REG  v. 
MUKTA  Manka,  Rat.  Un.  Cr.  C.  55  =  Cp.  Rg. 
31-8  1871. 


CAar^e— continued. 

7. — Form  of  Charge— coniinned. 

(19) — Penal  Code,  s.  All—Charge,  form  of— 
Receiving  stolen  property. — A  charge  under 
s.  411,  I.P.C  ,  should  state  that  the  articles 
found  in  the  accused's  possession  were  pr-^perty 
stolen  from  A.B.,  the  owner  thereof.  REG.  v. 
8IDDU  bin  BALNATH,  1  B.H.C.  95. 

(20)— Om.  Pro.  Code  (1882;,  s.  iH9—Judg-  ■ 
ment  not  stating  the  common  object  of  an  unlaw- 
ful assembly — Revisional  poivcrs  o/  High  Court 
— Penal  Code,  s.  147. — The  High  Couit,  on  an 
application  for  revision  frcm  the  conviction  and 
sontoncH  of  certain  persons  for  rioting,  should 
not  grant  a  rule  to  show  cause  why  the  convic- 
tion and  sentence  should  not  be  set  aside,  under 
th«  powers  created  by  s.  439  of  the  Code,  on  the 
ground  that  the  charge  does  not  specify  any 
common  object  and  the  judgments  of  the  lower 
Courts  do  not  find  that  any  common  object 
existed,  or  what  it  was,  if  it  did  exist,  unless 
that  Court  is  prepared,  on  the  materials,  on 
which  the  rule  is  granted,  to  make  it  absolute, 
or,  in  other  words  to  acquit  the  accused,  if  no 
cause  were  shown  against  it.  The  above  men- 
tioned defects  in  the  charge  and  the  judgments 
are  not  by  themselves  sufficient  to  warrant  the 
acquittal  of  the  accused  if  there  is  ample 
material,  in  the  evidence  on  the  record,  to 
justify  the  conviction.  BasIREDDI  v.  QUEEN- 
EMPRESS,  21  C  827.  [F.,  22  C.  391  ;  E  ,  39  C 
781=  13  Cr.L.J.  218=  14  lud.  Caa-  314,  2  Bom. 
L.R.  1129.] 

{21)— Crim  Pro.  Code  (1872),  s.  439— 
Previous  conviction — Under  s.  439  of  the  Code 
to  prove  a  previous  conviciiou  against  an 
accused  person  f  jr  enhancing  the  punishment, 
the  fact  of  that  previous  punishment  must  be 
stated  in  the  charge.  In  case  of  its  omission,  it 
may  ba  added  to  the  charge  at.  any  time  previous 
to  the  sentence  being  pas.-ei,  but  r.ot  after. 
QUEEN  V.  Rajcoomar  Bose,  19  W.R  Cr.  41. 
(22) — Prtviotts  conviction — Crim.  Pro.  Code, 
1872,  s.  439.  —  The  fact  of  a  previous  conviction 
should  under  s.  439  of  the  Crim.  Pro.  Code,  be 
stated  in  the  charge  when  it  is  intended  to 
prove  it  in  order  to  enhance  the  punishment. 
Queen  v.  Esan  Chunder  Dey,  21  W.R. 
Cr.  40. 

(23) — Previous  conviction  Charge. — Under 
8.  439  of  the  Code,  a  charge  of  having  commit- 
ted the  offence  after  a  previous  conviction  there- 
for should  be  stated  specifically.  A  statement 
in  a  Court  that,  at  the  time  when  the  prisoner 
committed  the  oSence  (no  offence  being  speci- 
fically mentioned  in  the  Court),  he  had  been 
previously  convicted  of  ofiences  punishable 
under  ch.  XVII  of  the  Penal  Code  is  not 
sufficient  under  s.  439,  QUEEN  v-  SHEIKH 
Jakir,  22  W.R.  Cr  39. 

{24:)— Penal  Code,  s.  ^99— Charge,  form  of. — 
In  framing  a  charge  under  s.  499,  I.P  C,  it  is 
not  necessary  that  the  charge  should  negative 
the  exceptions  contained  in  s.  499,  I. PC  REG 
V.  Kikabhai  Parbhudas,  9  B.H.C.  451. 

(25) — Charge  under  Penal  Code,  $■  471 — 
Conviction  under   s.  467 — Legality. — Where  a 
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Charge — continued. 

7.— Form  of  Ch&rge— continued. 

person  was  charged  with  simply  using  as  genuine 
a  forged  document,  under  s.  471  of  the  Penal 
Code,  and  convicted  of  an  offence  under  s.  467, 
the  document  fallmg  within  the  description 
given  therem,  held  that  the  coaviction  w^s 
illegal  and  that  the  charge  should  have  specified 
that  the  document  was  one  described  in  s.  467. 
Reg  v.  Gangaram  Malji,  6  B  H.C  Cr.  43 

(26)— Penal  Code,  s-  101— Charge-  Right  of 
private  defence, — It  is  a  Magistrate's  duty  to 
draw  up  a  charge  in  accordauce  with  the  offence 
disclosed,  and  not  to  consider  such  que^itions 
as  to  whether  he  himsplf  has  or  has  not  juris- 
diction to  try  the  offence,  or  whether  a  parti- 
cular charge  will  or  will  not  require  a  com- 
mittal to  ibe  Sessions.  It  appeared  that  tbe 
accused  had  every  reason  to  believe  that  he 
was  about,  to  be  subjected  to  personal  violence, 
that  his  carriage  had  been  stopped  ty  Beluchis 
who  refused  to  abate  the  restraint,  in  itself  a 
criminal  cffence,  that  in  the  scuffle  a  person 
properly  under  arrest  was  directly  released  or 
enabled  to  escape,  and  that  the  accused  either 
let  off  his  gun  by  accident,  or  that  he  fired  it 
off,  without  any  careful  aim  at  the  assailants, 
to  secure  his  own  safety.  Htld  that,  if  the 
gun  weut  off  by  accident,  there  was  no  offence 
and  if  the  accused  fired  it.  he  came  under  s.  101, 
Penal  Code,  and  was  entitled  to  be  acquitted. 
MuKERJi  V.  Empress  of  India,  51  P.L.R. 
1901  =  5  P.R.  1901,  Cr. 

(21)— Penal  Code  ss.  282,  S36-Plying  unsafe 
ressei.— Where  ceriun  sailors  were  charged 
under  s.  .336.  I.P.C.,  with  doing  an  act  which 
endangered  the  liv.  s  or  the  personal  safety  of 
others,  in  having  plied  on  a  certain  river  a  boat 
which  was  out  of  order  and  had  also  crack, 
held  that  s.  336,  I.P.C,  was  noc  applicable  to 
the  offence  committed  by  the  accused,  but  that 
s.  282,  I.P.C  ,  applied.  Rkg.  v.  KHODA 
JAGTA,  1  B.H.C.  137. 

(28) — I'omi  of  charge— Murder — Penal  Code, 
s.  302 — Objections  to  charge. — Technical  objec- 
tions to  criminal  charges,  particularly  on  the 
ground  of  the  want  of  a  sufficient  specification 
of  details,  should  be  taken  before  the  conclusion 
of  the  trial,  when  the  Judge  may,  if  necessary, 
amend  the  charge,  and  not  afterwards,  unless 
it  appears  that  some  failure  of  justice  has  been 
caused  by  the  irregularity  complained  of.  A 
charge  under  s.  302  of  the  Penal  Code  need  not 
Bet  out  at  length  all  the  facts  necessary  to  con- 
stitute the  offence  of  murder,  and  negative  all 
the  exceptions  contained  in  s.  300,  which  de- 
fines ihe  crime  of  murder.  GOVERNMENT  v. 
RamaSAMY,  5  W  R.  Rec.  Ref.  1. 

(29)—  Rioting  —  Separate  charges  against  mem- 
bers of  rival  parties — Where  there  is  riot  and 
fight  between  two  factions,  the  members  of  each 
party  should  be  committed  for  trial  separately, 
and  not  all  together.  QUEEN  v.  DURZOOL- 
AH,  9  W.R.  Cr.  33  ;  QUEEN  v  SHEIKH 
Bazu,  BLR.  Sup.  Vol.  Cr.  750  =  8  W.R 
Or.  47.  [Doubted,  11  C  349  ;  R.,  6  C.  718,  8  C. 
L.R.  390.] 


Charge — continued. 

7.— Form  of  ChKTgQ— continued, 

(2,0)— Unlaiuful  assembly  and  theft- Cutting 
and  carrying  away  crops  m  disputed  land — 
Penal  Code,  ss.  143,  379  —Observation  of  the 
Court  as  to  the  proper  framing  of  the  charge  in 
cases  of  unlawful  assembly,  with  the  object  of 
committing    theft  by    cutting    crop?.     JAGAT 

Chundra  Roy  v.  rakhal  Chundra  Roy, 
i  C.W.N.  190.  (3  C.W.N.  332,  D.) 

(31)  -Mischief — Mischief  by  setting  fire  to 
house. — The  charge  in  a  case  of  mischief  by 
fire,  with  intent  to  cause  the  de-truciion  of  a 
dwelling-house,  s-hmld  lay  the  intent  as  an 
intent  to  cause  the  destruction,  not  of  a  house 
simply,  but  of  a  house  used  as  a  human  dwell- 
ing. Queen  v.  Durbarro  Polie,  8  W.R. 
Cr.  30 

(32) — Illegal  gratification-  Vagueness  of 
charge, — A  charge  of  attempting  to  obtain  a 
gratification  for  influencing  a  public  servant  in 
the  exercise  of  his  public  functions  is  illegal,  as 
disclosing  no  legal  offence,  when  it  omits  to  state 
the  person  or  persons  for  whom  the  gratification 
was  obtained,  or  the  public  servant  to  be  influ- 
enced in  the  exercise  of  his  public  functions. 
Queen  v.  Setul  Chunder  Bagchee,  3  W. 
R.  Cr.  69. 

(33)  —  House  trespass  —  Penal  Code,  s-  451. — 
A  charge  under  s.  451,  Penal  Code,  must  charge 
the  accused  with  committing  house-trespass 
with  intent  to  commit  some  specific;  offence 
punishable  with  imprisonment.  QUEEN  v, 
MEHAR  DOWALIA,  16  W.R.  Cr.  63. 

(34)—  Burt  —  Causing  hurt  —  Penal  Code, 
s.  324  — In  a  case  of  causing  hurt,  the  charge 
and  finding  need  not  contain  a  negation  that  the 
hurt  was  caused  on  grave  and  sudden  provo- 
cation. High  Court  Proceedings,  16th 
March,  I86s,  i  M.H.C.  App.  5. 

(35) — Change — Convictio7i  without  charge — 
Conviction  for  offences  under  ss.  447,  352,  I.P, 
C. — Conviction  by  Appellate  Magistrate  for 
offences  lenders.  '319  -Legality.  —  Where  the 
accused  were  charged  under  ss  447  and  352, 
IPC,  and  convicted  by  the  Magistrate  and 
the  Apptlldte  Magistrate,  without  expressing 
any  opinion  as  to  whether  those  convictions 
were  right,  couvicted  the  accuse:^  under  s.  379, 
I.P.C  ,  held  that  the  charge  of  theft  is  a  distinct 
and  separate  charge,  and  should  have  been 
separately  made,  and  the  accused  given  the 
opportunity  of  answering  the  same.  In  re  BOM- 
MAREDDI  SOMIREDDI,  7  H  L.T.  202  =  5  Ind. 
Cas.  974  =  11  Cr.  L.J.  340. 

See  Act  I  OP  1878,  s.  9  (/),  10  P.R.  1888,  Cr. 

See  Crui.  Pro.  Code  (18981,  ss.  233,235, 
26  A.  195  =  A.W.N.  1903,  231. 

Speoific4,tion  of  intension  in  the  charge — 
Proof  of  intention— See  CRIMINAL  TRESPASS, 
22  C.  391 

See  Dacoity,  2  W.  R  Cr.  Letters,  1,  1  Weir 
417. 
See  False  Evidence,  9  W.R.  Cr.  25. 
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CAar^e— continued. 

7. — Form  of  Charge — concluded. 

See  PenadCode,  a.  124  A,  5  M-L.T.  393  = 
32  M.  384 --=9  Cr.  L.  J.  456  =  2  Ind.  Gas.  33, 

See  PENAIi  Code,  s.  193,  Rat.  Un.  Cr  C. 
488  =  Cr.  R?.  57  of  1889. 

See  PENAL  Code,  a.  323,  Rat.  Un.  Cr.  C. 
20  =  Cr.  Rg.  17-8-1869. 

See  PLEA  OF  Guilty,  L.B.R.  1893—1900, 
328. 

See  Unlawful  Assembly,  13  C.W.N.  801 
=  36  0.  865. 

8. — Framing  of  Charge. 

(D— Crim.  Pro.  Codp,  1882,  s.  b&O  -  Framing 
of  charge — Charge  held  as  frivolous  and  vexa- 
tious.— The  fact  that  a  Magistrate  has  fr'^med 
a  charge,  under  s.  254,  Crim.  Pro.  Code,  against 
an  accused,  does  not  of  itself  prevent  him  from 
holding  after  full  enquiry  that  the  charge  is 
frivolous  and  vexatious  under  s.  560.  QUEEN- 
Emprrss  v.  Abdulla  Rahiman,  Rat.  Un. 
Cr.  C.  734  =  Cr.  Rg.  2  of  1893 

See  Crim.  Pro.  Code,  s.  233,  36  P.L.R. 
1910  =  8  Ind.  Cas.  229=11  Cr.  L.J.  597. 

Framing  of,  in  respect  of  two  diSerent  docu- 
ments— Separate  charge  for  every  act  of  forgery, 
if  neoesaarv — See  PENAL  CODE,  ss.  467,  471, 
14C.L  J,  652. 

See  SENTENCE— Transportation,  Rat. 
Un.  Cr.  Cas.  735  =  Cr.  Rg.  4  of  1895. 

9.— Withdrawal  of  Charge. 

(1) — Charge — Wilhdraival  of  charge — Crim. 
Pro.  Code,  1882,  ss.  226,  227— Power  of  Ses- 
sions Judge  to  withdraw  a  charge. — The  Sessions 
Court  is  not  precluded  from  withdrawing  a 
charge  framed  by  itself  at  the  oommenoement  of 
the  trial  and  which  it  considers  to  have  been 
an  improper  charge.  The  word  "  alter  "  in 
s.  227,  Crim.  Pro.  Code,  must  be  taken 
to  include  "withdraw."  DWARKA  Lal  v. 
MahadeoRai.  12  a.  551  =  a.  W.N.  1890,  178. 
[B.,  10  C. P.L.R.  13,  Cr.] 

12)—Crivi.  Pro.  Code,  1898,  s.  2iO-With- 
drawal  of  further  proceedings— Several  charges 
of  embezzlement— Penal  Code  {Act  XLVo/  1860), 
s.  408. — Case  in  which  the  High  Court  in  appeal 
direcced  withdrawal  of  remaining  charges  (of 
embezzlement)  against  the  accused,  under  s.  240 
of  the  Crim.  Pro.  Code.    BasirUDDIN  AHMED 

Sheikh  V.  King-Emperor,  9  C  L.J.  257. 

(3)— Crim.  Pro.  Code,  1861,  ss.  57,  61,  459 
{ss.  492,  494,  240  of  the  Code  of  1898)— Powers 
of  a  Governynent  pleader  to  withdraw  a  charge 
— Power  of  District  Magistrate  to  loithdraw 
charge.  —  Unless  a  Government  pleader  has  been 
appointed  a  Public  Prosecutor,  under  the  provi- 
sions of  a.  57  (s.  492),  and  so  has  power  under 
s.  61  (s.  494)  to  withdraw  a  charge,  the  Code 
does  not  authorise  him  to  withdraw  it,  except  in 
the  case  mentioned  in  s.  459  (s,  240),  that  is  to 
say,  where  several  charges  have  been  preferred 
against  the  same  person  and  he  has  been  con- 
victed of  one  of  them.  Where  it  is  within  the 
powers  of  a  Government  pleader  to  withdraw 


C/iarg'e— concluded. 

9. — Withdrawal  of  Charge— conchtded. 

a  charge,  the  law  confers  on  him  a  discretion  to 
do  Ro,  which  is  not  subject  to  the  control  of 
the  Magistrate  of  the  District.  HIGH  COURT 
Proceedings,  ioth  September  1881, 
No.  1870,  2  Weir  238  =  2  Weir  652. 

See  Crim.  Pro.  Code,  1898,  ss.  271  (2), 
342  (1),  439,494,  5  ML.T.  216. 

Charge  Sheet. 

Right  of  accused  to  copy  of — See  ACCUSED 
PERSON,  19  M.  14  =  2  Weir  143. 

Right  of  accused  to  copies  of  police  reports  and 
—during  trial— See  ACCUSED  PERSON,  20  M. 
189  =  2  Weir  763,  P.B.=2  Weir  120=142  =  144 
=  7  M.L  J.  167. 

Public  documents — Evidence  Act,  s.  74,  Right 
of  accused  to  a  copy  before  trial  —  See  ACCUSED 
PERSON,  20  M.  189  =  2  Weir  763,  P.B.=7 
M.L.J.  167  =  2  Weir  120  =142  =  144. 

See  Complaint  —  Dismissal  of  com- 
plaint, 2  Weir  246. 

Charge  to  Jury. 

1.— General. 
2.— Misdirection. 
see  accomplice— accomlice,  evidence 
—Judge's  charge  to  Jury. 

See  ASSESSORS. 

See  GRIM.  PRO.  CODE,  1898,  ss.  297—307. 

See  Jury. 

See  Trial  by  Jury. 

See  Verdict  of  Jury. 

1.— General. 

(IJ — Charge  to  the  jtcry,  how  to  be  recorded, 
— Although,  under  the  law,  only  the  heads  of 
the  charge  to  the  jury  need  be  recorded,  still,  as 
the  law  allows  an  appeal  on  grounds  of  mis- 
direction, it  is  not  only  desirable,  but  necessary, 
that  the  charge  should  be  recorded  in  an 
intelligible  form  and  with  sufficient  fulness,  to 
enable  the  appellate  Court  to  satisfy  itself  that 
all  points  of  law  were  clearly  and  carefully  ex- 
plained to  the  jury,  in  reference  to  the  facts 
and  the  evidence  in  the  case.  Panchu  DAS  v. 
EMPEROR,  34  C.  698  =  11  C.W.N.  666  =  5  Cr. 
L.J.  427. 

(2) — Sessions  trial— Summing  tip — Duty  of 
Judge. — A  Judge  in  summing  up  is  entitled  to 
have  regard  to  the  elaboration  and  skill  with 
which  the  rival  contentions  have  been  placed 
before  the  jury  by  the  advocates  on  both  sides, 
but  he  should  not,  in  doing  so,  omit  pointedly 
to  call  the  attention  of  the  jury  to  matters  of 
prime  importance,  especially,  if  they  favour  the 
accused,  merely  because  they  have  been  discuss- 
ed by  the  advocate.  EMPEROR  v.  MalgoWDA 
Basgowda,  27  B.  644  =  4  Bom.  L  R.  683  [F., 
27  B.  626  =  5  Bom  L  R.  599;  R.,  11  Cr.  L.J.  13 
=  4   Ind.  Cas.  597  =  3  S.L  R.  102.] 

(3) — Duty  of  Judge  in  charging  Jury. — It  is 
the  duty  of  a  Judge  in  charging  the  jury  to  give 
a  narrative  and  history  of  the  case,  and  to  place 
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the  facts  and  evidence  in  a  cleat  manner  before 
the  jury  so  as  to  enable  them  to  grasp  the  details 
and  come  to  a  right  decision.  All  the  facts  of 
prime  importance  in  favour  of  the  accused  must 
be  placed  before  the  jury.  It  is  not  the  duty 
of  the  Judge  to  say  that  the  jury  may  neglect 
any  portion  of  the  evidence  ;  that  ia  clearly 
against  the  provisions  of  the  law  which  says 
that  the  jury  are  to  give  their  verdict  upon  the 
whole  of  the  evidence  on  the  record.  EMPEROR 
v.  MIRA  Gajbar,  6  Bora.  L.R   31. 

{^)—Duty  of  judge  m  his  charge  to  jury. — In 
trials  by  jury,  the  Judge  in  his  charge,  should 
not  state  his  own  view  of  important  matters  of 
fact  so  positively  as  to  leave  the  jury  no  loop- 
hole for  taking  any  other  view.  S.  297  requires 
the  Judge  to  sum  up  the  evidence  for  the  pro- 
secution and  the  defence,  but  s.  299  leaves  it  to 
the  jury  to  decide  which  view  of  the  facts,  is 
true.  The  duty  of  the  Judge  is  to  lay  down  the 
law  authoritatively  to  the  jury  and  to  decide  on 
the  admissibility  of  evidence,  QueeN-EmpRESo 
V.  Menga  Budhia,  Rat.  Uq.  Cr.  C.  748  =  Or. 
Rg.  15  of  1895. 

(5) — Duty  of  judge  in  charge  to  jury — Judge 
to  state  to  jury  that  they  should  form  their  own 
opinion  on  the  evidence. — Though  a  Judge  can, 
in  his  charge  to  the  jury,  express  his  opinion  of 
the  eSect  of  any  portion  of  the  evidence,  he 
should  always  be  careful  to  add  that  it  is  for  the 
jury  to    form    their    own    opinion.      QUEEN- 

empress  v.  Bepin  Biswas,  10  C.  970.  [F  , 
25  C   230.] 

(6) — Judge  to  ex-plain  law  to  jury. — It  is  the 
duty  of  the  Judge  to  explain  the  law  to  the 
jury,  and  to  tell  them  what  offence  the  facts 
would  prove  against  the  prisoner  if  they  believed 
them,  and  it  is  then  for  the  jury  to  see  whether, 
within  the  definition  given  by  the  Judge,  the 
facts  as  proved  constitute  the  ofieuce.  Where 
the  jury  found  the  accused  not  guilty  of  the 
charge  framed  against  them,  stating  at  the  same 
time,  that  they  thought  an  offence  had  been 
committed  by  one  of  the  prisoners,  although 
they  were  uncertain  as  to  the  section  of  the 
Penal  Code  under  which  the  offence  came,  the 
Judge  was  held  not  to  have  acted  properly,  in 
handing  over  the  Code  to  the  jury  to  decide 
under  what  section  the  offence  came.  JasPATH 
Singh  v.  Queen-Empress,  14  C.  164.  [B., 
Rat.  Ua.  Cr   G.  736=6  Bom.L  R.  258-] 

(7) — Duty  of  Judge  in  charging  a  jury. — The 
duty  of  the  Judge  in  charging  a  jury  in  a 
criminal  case  is  to  make  up  his  mind  as  to  what 
the  law  is,  and  to  tell  the  jury  what  it  is,  as 
succinctly  and  clearly  as  he  can.  If  he  turns 
out  to  be  wrong,  a  higher  tribunal  can  set  him 
right.  But  to  cite  to  the  jury  a  large  number 
of  cases,  which  the  jury  cannot  possibly 
understand,  is  calculated  to  confuse  them  and 
lead   to    a    miscarriage    of    justice.     ShyaMA 

CharanChakravartiv.  Emperor,  l  CL.J. 
159  =  2  Cr.  L.J.  157. 

(8) — Duty  of  Judge  in  charging  a  jury — 
Identity  of  thumb  impression  is  a  question  for 
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the  jury. — A  Judge  in  charging  a  jury,  should 
call  the  attention  of  the  jury  to  the  nature  and 
history  of  the  case  as  laid  before  the  Court  by 
the  pro^'ecution.  The  question  as  to  the  identity 
of  thumb-impressions  on  two  or  more  docu- 
ments, for  the  purpose  of  ascertaining  whether 
the  thumb-impressions  are  of  one  and  the 
same  person,  is  eminently  a  matter  for  the 
jury,  and  not  for  the  Judge.  PanGHU  MONDAD 
V.  Emperor,  1  GLJ.383  =  2Cr.  L  J,  311. 
TF..  13  Cr.L.J.  563=15  Ind.  Gas.  975  =  147  P. 
L.R  1912  =  18  P.W.R.  1912,  Cr.  ;  R.,  9  P.R. 
1914,  Cr.] 

(9) — Charge  to  jury  in  supplementary  trial  — 
Whether  result  of  previous  trial  can  be  placed 
before  the  jury, —  The  Sessions  Judge,  in  his 
charge  to  the  Jury  in  a  supplementary  trial 
should  not  put  before  them  the  result  of  the 
original  trial,  without  qualifying  the  reference 
with  an  admonition.  1  W.R.  Cr.  Letters,  10. 

(10) — Charge  to  jury — Respective  functions  of 
Judge  and  A'lvocale  in  the  mat'er  of  laying  evi- 
dence before  jury. — A  Judge  does  his  duty  when 
he  lays  all  tne  evidence  fully  and  fairly  before  a 
jury,  and  he  is  not  bound  to  go  into  a  long  and 
laboured  argument  to  show  how  this  witness  is 
to  be  believed,  or  that  witness  is  to  be  discredit- 
ed, why  this  set  of  circumstances  appear  to  be 
true,  and  that  to  be  false.  It  is  the  Advocate's 
business  to  lay  all  this  before  the  Jury,  not  the 

Judge's.  Queen  v.  Chunder  Kumar  Mu- 
zoomdar,  23  W.R.  Cr.  54. 

(11) — Duty  of  Judge  in  charging  jury, — Prin- 
ciples for  the  guidance  of  a  Judge  in  charging  a 
jury  laid  down-  QUEEN  v.  RAJCOOMAR  BOSE, 
10  B.L.R.  Ap  36  =  19  WR.  Cr. 71.  [F.,25C. 
230;  R.,  Rat.  Un.  Cr.  C.  748]. 

(12)— Grim.  Pro.  Code,  1882,  ss.  297,  367— 
Judge's  charge  to  jury — Explanation  of  laiu — 
Duty  of  Judge — Record  of  judgment — Indication 
in  charge  to  jury  of  compliance  ivith  laio. — It  is 
incumbent  on  the  Judge  to  explain  the  law 
relating  to  the  particular  offence  with  which 
the  accused  is  charged,  in  order  to  enable  the 
jury  to  apply  the  law  to  the  special  facts  of  the 
case.  Mere  references  to  sections  of  the  Penal 
Code  will  not  be  sufficient.  Although  the 
Judge  is  not  bound  to  record  a  judgment,  yet, 
he  should  give  a  sufficient  indication  in  his 
record  of  the  heads  of  the  charge  that  he  has 
complied  with  the  law  so  as  to  enable  the 
appellate  Court  to  determine  whether  or  not 
he  has  acted  in  accordance  with  s.  297.  ABBAS 
Peada  v.  Queen-Empress,  25  C.  736  =  2  C. 
W.N.  484.  [fl.,  19  Ind.  Gas.  1004  =  14  Cr.  L.J. 
316  =  44  P.W.R.  1913,  Cr.  =  244  P.L.R.  1913.] 

(13)  —  Explanation  of  the  law  bearing  on 
case  —  Presumption  of  innocence. — A  Judge's 
charge  to  the  jury  should  consist  only  of  a 
summing  up  of  all  the  evidence  and  of  showing 
how  the  law  applies  to  it.  Where  facts  are  as 
consistent  with  a  prisoner's  innocence  as  with 
his  guilt,  innocence  must  be  presumed;  and 
criminal  intent  or  knowledge  is  not  necessarily 
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imputable  to  every  man  who  acts  contrary  to 
the  provisions  of  the  law.  QUEEN  v.  NOBO- 
KISTO  GHOSE,  8  W.R.  Cr.  87. 

(14)— CriTO.  Pro-  Code  (1861),  s.  379— Swm- 
ming  up  when  defective.— The  summing  up 
contemplated  by  s-  379  cannot  mean  any  state- 
ment ot  the  evidence  which  a  Judge  may,  in 
his  caprice,  think  proper  to  make  to  the  jury, 
but  a  proper  summing  up  containing  a  full  and 
distinct  statement  of  the  evidence  on  both 
sides,  with  suuh  advice  aa  to  the  legal  bearing 
of  the  evidence,  and  the  weight  which  properly 
attaches  to  the  several  parts  of  it,  as  a  sound 
judicial  discretion  would  suggest.  If  the  Judge 
does  not  sum  up  in  that  manner,  an  error  in  a 
matter  of  I'lW  h«s  been  committed  within  the 
meaning  of  the  Grim.  Pro.  Code,  and  the  con- 
viction based  on  such  summing  up  shall  be  re- 
versed if  the  accused  person  shall  have  been  pre- 
judiced by  the  defect.  The  ends  of  justice  will, 
in  most  cases,  be  satisfied  by  considermg  whe- 
ther, if  the  case  had  been  tried  by  a  Judge  and 
assessors,  the  Court  will  set  aside  the  finding. 
In  cases  of  very  serious  oSences  and  where  the 
evidence  is  merely  circumstantial,  the  evidence 
should  be  read  over  in  extenso  to  the  jury.  REG 
v.  Patteh  Chand  Vastachand,  3  B.H.C. 
Cr.  85.  [F.,  5  Bom.  L.R.  207;  R.,  6  B.H.C. 
47,  Kat.  Un.  Cr.  C.  644,  16  A.  84,  F.  B.,  Rat. 
Un.  Cr.  C.  719,  720.  i9  B.  741,  Rat.  Un.  Cr.  C. 
748,  806,  19  B.  749.  Rat.  Un.  Cr  C.  850,  917. 
23  B.  316,  3  S.  L.  R.  102  =  11  Cr.  L.  J.  13  =  4 
Ind.  Gas.  597.] 

(15) — Omission  to  state  the  facts  of  the  case, 
whether  amounts  to  a  defect  in  charge. — Where 
a  charge  to  the  jury  did  not  show  what  the 
facts  of  the  case  were,  what  the  evidence 
adduced  was,  or  what  the  case  for  the  accused 
was,  held,  that  the  case  was  not  put  to  the  jury 
as  required  by  law,  or  in  such  a  way  as  to 
enable  them  to  ezeroise  their  functions  as  jury- 
men. BIRENDRA  LAL  BHADURI  v.  EMPEROR, 
30  0.  822  =  7  C.W.N.  639. 

(16) — Defective  summing  up—  Weight  to  he 
given  to  evidence  i7i  a  case — New  trial,  when 
could  be  ordered. — It  would  lead  to  defeat  and 
not  to  promote  justice,  if  a  verdict  were  set 
aside  and  a  new  trial  granted  for  a  defective 
summing  up  with  reference  to  the  weight  of 
evidence  given  in  a  case,  in  which  a  High  Court 
would,  upon  evidence  given  in  a  trial,  have 
affirmed  a  conviction  if,  instead  of  a  trial  by 
jury,  the  trial  had  been  before  a  Judge  and 
assessors.  In  matters  like  these,  the  question  to 
be  considered  is  not  whether  upon  a  proper  sum- 
ming up  of  the  whole  evidence,  a  jury  might 
possibly  have  given  a  difierent  verdict,  but 
whether  the  legitimate  effect  of  the  evidence 
would  require  a  different  verdict.  If  the  Court 
is  of  opinion  that  the  evidence  would  not,  on 
any  proper  view  of  the  case,  support  a  conviction, 
it  would  be  worse  than  useless  to  send  back  a 
case  for  a  new  trial  in  order  that  a  jury  may 
have  the  opportunity  of    convicting    on   such 
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evidence  upon  a  proper  summing  up.  JAMI- 
RUDDi  Masalli  v.  Emperor,  29  C.  782  =  6  C. 
W.N.  553.  (5  W.R.  Cr.  80,  8  W.R.  Cr.  19,  11 
W.R.  Ci.  21,  R.)  [R.,35  M  247  =  11  M.L.T.  1 
Sup.  =22  M.L.J.  490=1912  M.W  N.  207  =  14 
Ind.Cas.  849=13  Cr.L.J.  305,  35  M.  397  =  1912 
M.W.N.  549=12  M.L.T.  l  =  13Cr.  L.J,  352  =  14 
Ind.  Gas.  896,  9  Cr.  L.J.  S60.] 

(17) — Defective  summing  up  —  New  trial, 
practice  as  to. — The  power  of  setting  aside  con- 
victions and  ordering  new  trials  for  any  error 
or  defect  in  the  summing  up,  will  be  exercised 
by  the  High  Court  only  when  the  Court  is 
satisfied  that  the  accused  person  has  been  pre- 
judiced by  the  error  or  defpct,  or  that  a  failure 
of  justice  has  been  occasioned  thereby,  hi  re 
ELAHEE  BUKSH,  5  W.R.  Cp.  80  =  BLR.  Sup. 
Yol.  459.  [F..  3  B.L  R.  66  ;  R.,  Rat.  Uo.  Cr. 
C.  245,  19  W.R.  Cr.  68,  3  Bom.  L.R.  694,  29  C. 
792,  26  B.  193,  26  M.  1.  25  M.  147.] 

(18) — Trial  by  jury— Omission  to  read  to  the 
jury  the  material  portion oj  evidence. — An  objec- 
tion to  a  trial  by  jury,  on  the  ground  that,  in 
delivering  his  charge  to  the  jury,  the  Judge  did 
not  read  material  portions  of  the  evidence,  is 
not  in  itself  sufficient  for  the  reversal  of  a 
verdict  of  the  jury.  In  each  case  it  must  be  a 
question  whether  the  omission  to  read  the 
material  portions  of  the  evidence  was  such  as 
to  misdirect  a  jury  A  Court  of  appeal  will 
not  interfere  with  the  verdict  of  the  jury  if 
such  omission  has  not  prejudiced  the  accused. 
Emprror  v.  appunna  Devappa,  5  Bom.  L. 
R.  207. 

(19)  —  Misdirection  —  Evidence  discussed 
generally  —Retracted  confession — Corroboration. 
— Where  the  Sessions  Judge  did  not  sum  up 
the  evidence  to  the  jury  calling  their  attention 
to  the  material  facts  of  it  and  leaving  them  to 
form  their  own  opinion  on  it,  but  only  treated 
it  generally  and  called  it  "very  poor  evidence  " 
which,  "  standing  alone,  amounted  to  nothing," 
lield,  that  the  charge  was  defective.  Held, 
also,  that  it  was  a  misdirection  to  tell  the  jury 
that  the  law,  in  the  case  of  retracted  confessions, 
was  to  look  for  corroboration  in  independent 
evidence,  as  there  is  no  rule  of  law  that  a 
retracted  confession  must  be  supported  by 
independent  reliable  evidence  corroborating  it  in 
material  particulars.  QueEN-EmpreSS  v. 
Gangia,  23  B.  316. 

(20) — Misdirection  to  jury — Failure  to  point 
out  to  jury  as  to  the  irrelevancy  of  confession 
under  s.  24. — Where  a  Sessions  Judge,  in  his 
charge  to  the  jury  made  no  reference  to  the 
relevancy  or  otherwise  of  a  confession  made  to 
a  village  Magistrate  on  inducement,  but  merely 
told  the  jury  that,  if  the  confession  was  true, 
it  was  enough  to  warrant  the  conviction  of  the 
accused,  held,  that  there  had  been  a  material 
and  important  misdirection  likely  to  lead  to  an 
erroneous  verdict.  Thandraya  MUDALY  v. 
Emperor,  26  M.  38  =  2  Weir  733. 
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(2\)— Misdirection  to  jury  —  Question  of 
whether  ■possession  of  stolen  property  ivas  recent 
enough  to  warrant  conviction  for  substantive 
offence.— Where  a  -Judge,  in  his  charge  to  the 
jury  directed  them  that  the  finding  of  the  stolen 
property  with  the  accused  two  months  after  the 
dacoity  was  "so  short"  a  time  as  to  justify 
them  in  convicting  the  accused  of  the  dacoity 
itself,  instead  of  convicting  them  of  receiving 
stolen  property,  held,  that  the  Judge  had  mis- 
directed the  jjry.  Whether  the  possession  of 
the  stolen  property  was  recent  enough  to  war- 
rant a  conviction  for  the  substantive  oSence 
was  a  matter  entirely  for  the  jury,  and  should 
not  have  been  put  to  tVipra  in  the  positive  way 
which  the  Judge  adopted.  GUZZALA  Hanu- 
MAN  V.  EMPEROR.  26  M.  467  =  2  Weir  517. 

(22) — Common  object  of  unlawful  assembly,  not 
mentioned  in  'he  charge — Misdirection — Crim. 
Pro.  Code  {188-2),  s.  225.— Where  a  Judge  in  his 
charge  to  the  jury  propounded  two  diSerent 
common  objects  of  an  unlawful  assembly,  the 
accused  being  charged  with  one  of  them  only, 
held,  that  the  conviction  of  the  accused  should 
be  set  aside  and  a  retrial  should  be  ordered, 
inasmuch  as  it  was  impossible  to  say  which 
of  the  two  common  objects  the  jury  accepted 
and,  if  they  h^id  accepted  the  one  on  which  he 
had'not  been  charged,  he  had  no  opportunity  of 
meeting  it.  SabIR  v.  QueEN-EMPRESS,  22 
C  276  [F.,  33  G.  295  =  2  C.L.J.  516  =  3  Or.  L. 
J  153;  R  ,  2  Bom.  L.R.  1129,  88  P.W.R.  1907, 
Cr.;  D.,  4  C.W.N.  196.] 

(23) — Charge  to  jury— Misdirection — Burden 
of  proof— Evidence  Act,  s.  103  — Criw.  Pro. 
Code  (18981.  ss.  293.  299  and  537— Retrial 
Giving  to  misdirection— Powers  of  Eigh  Couri. — 
It  is  for  the  jury,  and  not  for  the  Judge,  to  say 
what  fact  has  or  has  not  been  proved.  The 
Judge  should  call  the  attention  of  the  jury  to 
the  evidence,  and  having  done  so,  should  leave 
it  to  them  to  form  their  own  conclusion.  Held, 
that  the  Judge,  in  stating  to  the  jury,  that, 
under  s.  103  of  the  Evidence  Act,  the  onus  may 
be  said  to  be  on  the  accused  to  show  that  the 
deed  in  respect  of  which  he  w^s  charged  with 
forgery  was  genuine,  took  an  erroneous  view  of 
the  law  and  misdirected  the  jury,  and  that 
s.  537  would  not  apply  to  such  a  misdirection. 
It  is  doubtful  whrther  the  High  Court  has  the 
power  to  try  a  case  in  which  it  has  set  aside  a 
conviction  on  the  ground  of  misdirection.  The 
accused  is  entitled  in  such  a  case  to  have  the 
case  re-tried  before  a  jury  and,  as  a  matter  of 
procedure  and  in  justice  to  the  accused,  this 
course  should  be  adopted.  SADU  SHEIKH  v. 
EMPRESS,  4  C.W.N.  576. 

(24) — Reading  — Charge  during  trial — Mis- 
direction.— A  jury  should  not  be  told  that  the 
prisoners  had  previously  been  bad  characters.  It 
is  a  fact  to  be  taken  into  consideration  by  a  Ses- 
sions Judge  after  conviction  and  when  award- 
ing sentence.  QUEEN  v.  KULUM  SHEIKH, 
10  W.R.  Cr.  39. 
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See  Grim.  Pro.  Code,  1898,  ss.  289,  423 
(2),  2  Weir  509. 

See  Crim.  Pro.  Code,  1898,  s.  423,  cl.  2. 
2  Weir  517. 

2, — Misdirection. 

(1) — Charge  to  jury— Duty  of  Judge, — The 
duty  of  a  Judge  charging  a  jury  is  to  present 
the  facts  in  their  natural  aspect ;  and  if  that 
aspect  is  greatly  favourable  to  the  one  side  or 
the  other,  any  attempt  by  the  Judge  to  redress 
the  balance,  by  out- of  the- way  suggestions  and 
far-fetched  explanations,  not  put  forward  by 
the  parties,  is  not  impartial,  but  the  reverse. 
Such  suggestions  and  explanations  may,  pro- 
perly, be  urged  by  the  pleaders,  and  the  jury 
will  give  them  their  true  weight ;  whereas,  if 
they  are  put  forward  by  the  Judge,  a  value 
will  be  attached  to  them  to  which  they  are  not 
intrinsically  entitled.  KlZHAKEDATH  UNNI- 
RAM  V.  Queen,  9  M.L  J.  380  =  2  Weir  386. 

(2) — Summing  up  of  evidence — Duty  of  Judge 
— Misdirection- — It  is  a  sufficient  compliance 
with  the  requisition  of  the  Code,  if  the  Judge, 
in  summing  up  to  the  jury,  points  out  the 
principal  features  of  the  evidence,  both  as  re- 
gards the  case  for  the  Crown  and  that  for  the 
defence.  QUEEN  v.  Sheppard,  13  WR.  Cr. 
23. 

(3> — Charge — Misdirection  to  jury. — In  giving 
warning  to  the  jury  not  to  disbelieve  a  mass  of 
otherwise  consistent  evidence  because  in  one  or 
two  minor  and  immaterial  points  the  witness 
made  diSerent  statements,  a  Judge  exercises  a 
wise  discretion,  and  aSords  no  ground  for  the 
objection  of  misdirection  to  the  jury.  QUEEN 
V.  BUSTEE  KHAN,  1  W.R.  Cr.  17. 

(4) — Duty  of  Judge— Misdirection — Where 
the  Judge  omitted  to  aid  the  Jury  in  arriving 
at  a  proper  conclusion  on  questions  of  fact,  but 
himself  arrived  at  a  conclusion  on  the  facts 
which  he  should  have  left  to  the  jury,  held 
that  the  verdict  founded  thereon  was  bad  and 
that  the  prisoner  ought  to  be  released.  QUEEN 
V.  Ramgopal  Dhur,  10  W.R.  Cr.  7. 

(5) — Omission  to  point  out  xoeakness  of  evi- 
dence for  prosecution. — The  omission  of  a 
Judge  to  point  out  to  the  jury  the  weakness  of 
the  evidence  against  the  accused  and  the  possibi- 
lity of  other  persons  being  guilty  parties  does 
not  amount  to  a  positive  misdirection.  QUBEN 
V.  Choonee,  5  W.R.  Cr.  13. 

(6) — Misreception  of  evidence — Reasons  given 
by  Magistrate  for  discharge  in  the  first  instance 
— Reasons  given  by  Sessions  Judge  in  directing 
commitment — Setting  out  nature  of  defence — 
Judge's  address  to  jury — What  should  nature  of 
address  be— Crim.  Pro. Code,  s.  423,  cl.  (2).— The 
reasons  given  by  a  Magistrate  in  discharging  the 
accused  at  first  and  the  contents  of  the  Sessions 
Judge's  order  in  directing  further  enquiry  and 
the  commitment  of  the  accused,  that  is  to  say, 
the  opinions  of  these  two  officers  should  not  be 
admitted  in  evidence.     Failure  to  set  out  clearly 
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the  nature  of  the  defence  of  the  several  accused, 
and  failure  to  warn  the  jury,  in  dealing  with 
the  retracted  confession  of  one  of  the  accused, 
that,  if  the  jury  found  they  could  not  act  upon 
it  as  against  that  accused,  they  must  wholly 
disregard  it  as  against  the  others,  will  vitiate 
the  trial.  A  Sessions  Judge  in  addressing  a 
jury  should  endeavour  to  speak  in  a  simple  and 
direct  manner.  The  charge  to  the  jury  should 
not  be  involved,  and  the  language  used  should 
not  be  extravagant,  so  that  the  jury  may  not 
experience  any  difficulty  in  appreciating  his 
true  intention  and  meaning.  HARENDRA  Pad 
V.  Emperor,  7  Ind.  Cas.  915  =  llCr.L  J.  538. 

(7) — Statement  of  prisoners — Depositions  before 
Magistrate. — The  bare  statements  of  prisoners 
are  inadmissible  in  evidence  ;  so  are  depositions 
before  the  Magistrate  except  to  contradict  the 
evidence  of  the  same  witnesses  as  given  before 
the  Sessions  Court.  Consequantly  it  is  impro- 
per for  a  judge  to  allude  them  in  his  charge  to 
the  jury.  QUEEN  v.  BhekoO  SINGH,  7  W. 
R.  Cr.  72. 

(8) — What  amounts  to.  —  It  would  be  a 
material  misdirection  to  the  jury  to  tell  them 
to  leave  out  of  cousideration  the  evidence  of  a 
witness  and  the  retracted  confession  of  the 
accused.  The  Sessions  Judge,  after  comment- 
ing upon  the  evidence  of  the  witness,  should 
leave  it  to  the  jury  to  act  upon  that  evidence 
or  not  as  they  thought  right.  As  to  the  retract- 
ed confession,  held  that  he  should  have  told 
them  that  they  should  consider,  in  view  of  all 
the  circumstances  in  the  case,  whether  the 
confession  or  the  statement  retracting  it  was 
true  and  to  act  accordingly.  PUBLIC  PROSE- 
CUTOR v.  PAPAKKA,  8  M.LT.  372  =  8  Ind. 
Cas.  573. 

(9) — Hearsay  statement — Anonymous  letter. — 
The  receiving  of  a  hearsay  statement  as  evi- 
dence against  the  accused,  and  also  of  an 
anonymous  letter  which  was  put  in  without 
showing  how  or  by  whom  it  was  sent,  are  facts 
that  unjustifiably  prejudice  tbe  accused  ;  and 
an  omission  to  draw  the  attention  of  the  jury 
to  these  facts  would  amount  to  a  misdirection. 
QUEEN  v.  CHUNDBR  KOOMAR  MOZOOMDAR, 
24  W.R,  Cr.  77. 

(10; — Accomplice  evidence — Corroboration  ne- 
cessary.— The  Judge  merely  telling  the  jury,  in 
a  case  of  murder,  that  it  was  for  them  to  con- 
sider whether  the  evidence  of  the  accomplice 
was  strictly  corroborated  as  to  the  prisoners  or 
not,  would  not  amount  to  a  proper  direction. 
The  Judge  should  go  through  the  history  of  the 
crime  as  detailed  by  the  accomplices,  and  must 
point  out  any  independent  evidence  proving 
facts,  showing  that  the  prisoners  were  or  must 
have  been  present  at  or  cognizant  of  the  murder. 
Queen  v.  Khotub  Sheikb,  6  W.R.  Or.  17. 
Queen  v.  Karoo,  6  W.R.  Cr.  iJ. 

(11) — Omission  to  warn  jury  not  to  convict  on 
uncorroborated  evidence  of  accomplice,  —  A 
Sessions  Judge  should  warn  the  jury  of   the 
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infirmity  which  attaches  to  the  evidence  of  an 
approver  and  he  should  also  tell  them  (if  the 
fact  be  so)  that  the  approver  is  speaking  under 
the  influence  of  an  officer  of  conditional  pardon. 
It  is  a  misdirection  to  the  ]ury  to  say  that  the 
uncorroborated  evidence  of  the  accomplice  is  as 
reliable  as  other  evidence,  and  to  tell  them  that 
the  evidence  of  the  accomplice  is  uncorroborated 
by  a  fact  which  is  no  evidence  at  all.  QUEEN 
v,  Nawab  Jan,  8  W.R.  Cr.  19, 

(12) — Evidence  of  persons  not  having  personal 
knowledge  from  their  own  observation, — The 
evidence  of  persons  not  having  personal  know- 
ledge from  their  own  observation  ought  not  to 
be  allowed  to  go  to  the  jury,  especially  when 
such  persons  do  not  orally  depose  before  the 
jury,  but  their  evidence  is  presented  to  the 
jury  in  the  form  of  a  written  deposition. 
QUEEN  V.  Ramgopal  DHUR,  10  W.R.  Cr.  57. 

(13) — Different  trials  of  different  persons  in 
respect  of  same  crime— Fresh  charge  to  jury 
necessary. — When  diflerent  trials,  of  different 
persons,  are  held  at  difierent  times,  though  in 
respect  of  the  same  crime,  a  fresh  charge  to 
each  jury  should  be  delivered  in  each  case. 
Queen  v.  Mahadeo,  W.R.  1854,  Cr.  15. 

(14:)—Crim.  Pro,  Code,  1361,  s.  dl9— Omis- 
sion to  sum  up  evidence — New  trial. — A  new 
trial  would  be  ord'ired  if  the  Judge  fails  to  sum 
u^;  the  evideoce,  and  neglects  the  provisions  laid 
down  in  s.  379,  Grim-  Pro.  Code,  1861.  QUEEN 
v.  Shumshere  Beg,  9  WR.Cr.  51.  (BL.R. 
Sup.  Vol.  359,  5  W.R.Cr.  80,  B.) 

(15) — Summijig  up  of  evidence. — Although  the 
necessary  conditions  regarding  the  Judges  sum- 
ming of  evidence  to  the  jury  are  not  satisfied, 
there  may  be  circumstances  in  which  it  would 
be  unnecessary  to  set  aside  the  conviction. 
Queen  v,  Sitwa  alias  Sitaram  Putwah, 
U  W.R.Cr.  66. 

(16) — Summing  up  evidence — Judge  stating 
impression  made  by  evidence  on  his  ownmind, — 
The  Sessions  Judge  in  advising  the  jury  on 
questions  of  fact  may  inform  them  of  the  im- 
pression, which  the  evidence  in  the  case  might 
have  made  on  his  own  mind.  In  re  DWARKA- 
NATH  Sen,  13  W.R.Cr.  34. 

(17) — But  he  must  add  in  the  clearest  terms 
that  the  ultimate  decision  rests  with  the  jury. 
Queen  v.  abdool  Juleed,  1861,  W.R.Cr,  5. 

(18) — Judge  iu  his  charge  to  jury  not  to  give  a 
positive  opinion  as  to  the  guilt  or  innocence  of 
accused. — The  Sessions  Judge,  in  his  charge  to 
the  jury,  must  not  give  a  positive  opinion  as  to 
the  guilt  or  innocence  of  the  accused.  In  re 
bharut  Chunder  Christian,  i  W.R. 
Cr.  2. 

(19) — Judge's  charge  to  the  jury — Danger  of 
Judge  giving  out  his  own  opinion  of  the  case,^ 
Native  juries  are  in  all  cases  too  apt  to  follow 
what  they  imagine  to  be  the  opinion  of  the 
presiding  officer,  and  any  expression  of  the 
Judge's  own  sentiments  should  be  avoided.  The 


1027  THE  ALL  INDIA  DIGEST. 


1028 


Charge  to  Jury — continued. 

2. — Misdirection — continued. 

most  that  a  charge  should  contain  is  a  Btate- 
ment  of  the  evidence  pro  and  con,  with  a  run- 
ning commentary  as  to  its  agreement  or  dis- 
agreement with  the  other  facts  of  the  case. 
QUEEN  V.  GUNGA  BiSHUN,  1  W  R.Cr.  23. 

{20)— Judge  considering  prisoner  guilty- 
Reasons  to  be  stated— The  Sessions  Judge 
should  sum  up  the  evidence  as  recorded  before 
him  ;  and,  if  he  cncsiders  the  prisoner  guilty, 
he  should  state  his  reasons  for  so  considering. 
Queen  v.  Nawab  khan,  7  W  R.  Cr.  25. 

(21)— Grim,  Pro.  Code,  Act  X  of  1882,  s.  297 
— Charge  to  jurtj— Record.— A.  Sessions  Judge, 
in  summing  up  to  the  jury,  should  set  out  the 
evidence  fully  and  should  also  record  in  his 
charge  what  evidence  he  has  read  out  to  them. 
Queen  empress  v.  baswantappa  Linga- 
PPA,  Rat.  Un.  Cr.  C.  9l7  =  Cr.  Rg.  23  of  1897. 
(5  B.H.C.  85,  E.J. 

{22)— Penal  Code,  s.  30i~ Form  of  charge  to 
jury. — A  Sessions  Judge  in  summing  up  to  the 
jury  in  the  case  of  an  ofience  under  s.  304  of 
the  Penal  Code,  should  draw  their  attention  to 
both  parts  of  the  section  and  ask  them  to  say 
explicitly  under  which  part  they  find  the  ac- 
cused guilty.  Queen-Empress  v  ladkya. 
Rat.  Un.  Cr.  C.  530  =  Cr.  Rg.  62  of  1890. 

(23) — Verdict  of  not  guilty  of  culpable  homi- 
cide— Procedure — Inquiry  if  accused  is  guilty  of 
minor  offence.— Yfhere  a  jury  returns  a  verdict 
of  not  guilty  of  culpable  homicide,  it  is  the  duty 
of  the  Sessions  Judge  to  require  them  to  find 
expressly  whether  or  not  the  accused  is  guilty 
of  any  minor  offence.  QUEEN-EMPRESS  v. 
Pandu  Kal  Patil,  2  Bom.  L.R.  334. 

(24) — Summing  up  to  jury — Omission  to  notice 
evidence,  effect  o/.— Where  the  defence  evidence, 
•which  appeared  to  the  High  Court  to  be  untrust- 
worthy, was  not  noticed  by  the  Sessions  Judge 
at  the  original  trial  in  his  charge  to  the  jury, 
the  summing  up  was  held  not  defective  on  that 
account.  In  the  matter  of  the  petition  of  KOCHIA 
MOHATO,  EMPRESS  V.  ROCHIA  MOHATO,  7  C 
42  =  8C.L.R.  273. 

{25)—Crim.  Pro.  Code,  1882,  s.  271— Expla- 
nation of  the  charge  to  jury.—k  Sessions  Judge 
should  explain  to  the  jury  the  charges  against 
the  prisoner.     In  re  SiNGA,  2  Weir  339. 

{2&)-Crim.  Pro.  Code,  Act  X  of  1882, 
SS.22Q,  b^l— What  amounts  to  misdirection, — 
Mere  non  direction  does  not  amount  to  mis- 
direction to  the  jury,  and  the  High  Court  will 
not  interfere  with  a  verdict  of  the  jury,  unless 
the  non-direction  appears  to  be  so  material  as 
to  amount  to  a  misdireciiion.  QueEN-EM- 
PRESS  v.  YESU,  Rat.  Un.  Cr.  64!4  =  Cr.  Rg. 
17  of  1893.  (5  B.H.C.  85,  10  B.H.C.  88,  7  0. 
42,  R.)' 

(21)—Crim.  Pro.  Code,  1898,  ss.  418.  423  (2) 
— Misdirection  to  jury — Interference  by  High 
Co«r«.— Where,  in  charging  a  jury,  the  SeFsions 
Judge  deals  with  all  the  points  of  importance 
urged  on  behalf  of  the  accused,  the  mere  fact 
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that  some  of  the  points  were  not  amplified,  as 
they  might  have  been,  does  not  amount  to  a 
misdirection.  Before  interfering  with  the 
verdict  of  a  jury  on  the  ground  that  a  piece  of 
evidence  was  wrongly  admitted  and  allowed  to 
go  before  the  jury,  the  High  Court  must  be 
satisfied  first,  that  the  verdict  is  erroneous, 
secondly,  that  the  error  was  caused  either  by  the 
Judge's  misdirection  to  the  jury  as  to  the 
evidence,  or  by  a  misunderstanding,  on  their 
part,  of  the  law  as  to  it  as  laid  down  by  the 
Judge.  Where  material  evidence  which  ought 
not  to  be  admitted  is  admitted  and  the  jury 
are  placed  in  possession  of  it,  there  is  an  error 
of  law  in  the  trial  under  s.  418,  and  there  is  a 
misdirection  of  law  when  the  Judge  tells  the 
jury  that  it  is  evidence  which  they  can  consider 
and  on  which  they  can,  if  they  think  proper, 
convict  the  accused.  The  fact  that,  after  putting 
the  jury  in  possession  of  the  inadmissible 
evidence,  the  Judge  in  his  charge  goes  on  also 
to  point  out  circumstances  which  would  justify 
the  jury  in  disbelieving  the  wronglj  admitted 
evidence,  does  not  make  the  misdirecLion  any 
the  less  a  misdirectiou.  Where  inadmissible 
evidence  is  let  in  with  other  evidence  legally 
admissible,  and  the  former  is  of  a  material 
character,  it  would  be  mere  speculative  refine- 
ment to  hold  that  the  jury  must,  in  convicting 
the  accused,  have  relied  upon  the  latter  and 
rejected  the  former.  EMPEROR  v.  VAMAN 
Shivram  DAMLE,  27  B.  626  =  5  Bom.  L  R.  599. 

(28) — Sessions  trial — Omission  to  put  certain 
important  matters  before  jury — Misdirection. — 
It  was  contended  that,  in  a  trial  before  a  Court 
of  Sessions,  though  the  Judge  took  a  fair  and 
lenient  view  of  the  case,  yet  in  his  charge  to 
the  jury,  he  failed  to  put  before  them  certain 
important  matters,  by  which  omission  the 
accused  had  been  prejudiced,  and  a  failure  of 
justice  had  thereby  been  occasioned.  Held,  on 
the  facts  of  the  case,  that,  though  the  heads  of 
the  charge  to  the  jury  might  have  shown  greater 
detail,  the  Court  saw  no  reason  to  doulat  that 
the  main  points  on  both  sides  were  fairly  put 
before  them.  QUEEN-EMPRESS  v.  ShktTYA, 
2  Bom.  L.R.  1129. 

{29)--Penal  Code,  ss.  361,  S66—M^:sdirection 
to  jury  on  the  question  of  intention. — Where  a 
Sessions  Judge,  in  a  trial  for  kidnapping, 
charged  the  jury  thus  : — "  It  remains  only  to 
consider  the  question  of  intent.  The  charge 
was  that  the  girl  was  kidnapped  in  order  that 
she  might  be  forced  or  seduced  to  illicit  inter- 
course. As  to  this,  it  is  sufiEicient  to  say  that 
no  other  inference  is  possible  under  the  circum- 
stances. When  a  man  carries  off  a  young  girl 
at  night  from  her  father's  house,  the  presump- 
tion is  that  he  did  so  with  the  intent  indicated 
above.  It  would  be  open  to  him.  if  he  had 
admitted  the  kidnapping,  to  prove  that  he  had 
some  other  object,  but  no  other  object  is  appa- 
rent on  the  face  of  the  facts."  Held,  that  this 
amounted  to  a  misdirection,  and  had  prejudiced 
the  accused,   as  the  question  of  intent  was  a 
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pure  question  of  fact,  and  as  it  did  not  appear 
that  the  Judge  left  the  jury  any  alternative, 
and  practically  what  he  told  them  was  that, 
upon  the  evidence,  there  was  only  one  conclu- 
sion they  could  arrive  at.  namely,  the  intent 
charged'  was    proved.      QueeN-EmpRESS    v. 

Hughes,  14  A.  25  =  A.W.N.  1891,  170. 

(30) — Chatge  to  jury — Misdirection— Offences 
under  ss.  474  and  475,  I.P.C. — The  accused 
was  charged,  first,  "  with  having  in  his  posses- 
sion 37  papers,  on  which  seals  or  signatures  or 
other  marks  and  devices,  which  are  used  for  the 
purpose  of  authenticating  documents  of  the 
nature  of  valuable  securities,  had  been  counter- 
feited, intending  that  suoh  seals  or  signatures, 
or  other  marks  and  devices  shall  be  used  for 
the  purpose  of  giving  authenticity  to  documents 
thereafter  to  be  forged  on  such  papers,  an 
ofience  punishable  under  s.  475,  I.P.C.  The 
second  charge  against  the  accused  was  "  being 
in  possession  of  the  above  37  documents,  know- 
ing the  same  to  be  forged  and  intending  that 
the  same  shall  be  fraudulently  or  dishonestly 
used  as  genuine,  an  ofience  punishable  under 
8.  474,  I.P.C."  The  Sessions  Judge  convicted 
the  accused  of  both  the  oSences.  On  appeal  to 
the  High  Court,  held  that  the  conviction  under 
s.  475  was  not  sustainable,  as  the  Sessions  Judge 
had  not  explained  the  nature  of  the  ofidnce  to 
the  jury,  as  the  evidence  necessary  to  support 
which  was  never  placed  before  them,  and  as  to 
which  the  Judge  was  wholly  silent.  Held,  also, 
that  the  Sassions  Judge  had  misdirected  the 
jury  on  the  second  charge,  inasmuch  as  he  told 
them  that  the  only  issue  they  had  to  decide 
was  whether  the  forged  documents  were  in  the 
possession  of  the  accused,  ignoring  altogether 
the  question  of  knowledge  combined  with  in- 
tention which  is  no  absolutely  requisite  to 
justify  a  conviction  under  s.  474,  and  as  he 
had  omitted  to  direct  the  jury  as  to  the  des- 
cription of  the  documents  necessary  for  the 
constitution  of  an  oSence  under  s.  474.  QUEEN- 
Empress  v.  Abaji  Ramachandra,  16  B. 
165. 

(31) — Misdirection  of  jury — Misunderstand- 
ing of  the  charge. — In  a  case  of  alleged  mis- 
direction, the  High  Court  is  bound  to  give  all 
due  weight  to  the  statement  of  the  Judge  him- 
self, as  to  what  he  really  said  to  the  jury.  An 
application  on  behalf  of  an  accused  person  made 
to  the  High  Court  to  set  aside  a  conviction,  on 
the  ground  of  misdirection,  was  refused,  on  the 
ground,  that  the  counsel  for  the  accused  had 
merely  misunderstood  the  expressions  used  by 
the  Judge  in  charging  the  jury,  and  that  the 
Judge's  charge  could  not  have  the  meaning  sug- 
gested by  the  counsel  for  the  accused.  QUEEN- 
Empress  v.  Bhib  Chunder  Mitter,  10  C. 
1079.     [R.,  3  Cr.L.J.  1  =  3  L  B.R.  75,  P.B.] 

(32) — Misdirection  of  the  jury— Delay —Re- 
ference to  the  Calcutta  High  Court,  under  s  80  of 
the  Burma  Courts  4ci.— Where  the  additional 
Recorder  of  Rangoon  omitted  to  point  out  to  the 
jury  the  fact,  that  the  complainant  did  not 
charge  four  of  the  seven  accused  until  eighteen 
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days  after  the  assault  against  the  complainant 
was  m-ide,  whereas  the  first  three  aoousei  were 
charged  on  the  day  of  the  occurrence,  held  that 
such  omission  amounted  to  a  misdirection  of 
the  jury,  and  that  it  so  prejudiced  the  accused 
as  to  justify  the  setting  aside  of  the  verdict  of 
the  jury.  LEIU  TU  v.  QUEEN-EMPRESS,  11 
C.  10.      [R  ,  4  C.W.N.  196.] 

(33)— Grim.  Pro. Code  (1882),  ss.  337.  364  and 
434 — Misdirection  lo  jury — Evidence  of  accom- 
plice—Improper  recption  of  evidence — Letters 
Patent,  1S65  {Calcutta),  s.  26— High  Court's 
powers  of  review. — 0  was  charged  with  the 
murder  of  the  deceased.  The  two  orincipal 
witnesses  for  the  prosecution  were  M  and  G, 
to  whom  pardons  were  tendered  by  the  com- 
mitting Migistrate,  under  s.  337  of  the  Grim. 
Pro.  Code,  and  were  accepted  bv  them.  The 
case  for  the  prosocition  was  thit  the  three 
persons,  0,  M  and  G  weat  out  armed  at  night, 
broke  into  a  house,  from  which  they  took  some 
property  ;  thoy  used  at  other  houses  violence 
to  persons  found  there  ;  they  carried  oS  the 
deceased  at  dead  of  night  from  his  house  and 
took  him  to  the  tank.  While  there,  he  was 
shoved  into  the  tank  by  O,  G  being  close  by  and, 
though  not  aiding,  and  only  so  far  as  his 
presence  might  tend  to  intimidate  the  deceased 
from  making  resistance,  not  interfering  to 
prevent  the  deceased  from  being  so  treated. 
0  murdered  him  within  three  yards  of  G  by  a 
gun.  After  it  was  fired,  M  returned  and  found 
the  deceased  in  the  water.  M  and  G  deposed 
before  the  Magistrate,  that  O  was  at  the  tank 
with  the  deceased,  and  G  deposed  further  that 
0  fired  the  shot  that  killed  the  deceased. 
Held,  the  G  was  an  accomplice  and  it  was  the 
duty  of  the  Judge  to  follow  the  ordinary  rules 
and  to  advise  the  jury  not  to  act  on  his  evidence 
without  corroboration  in  a  material  part  of  it. 
Where  the  Judge,  in  the  above  case,  in  his 
direction  to  the  jury,  expressed  that  G  was  not 
an  accomplice,  held,  that  it  amounted  to  a 
misdirection  in  fact,  though  not  in  form,  as 
the  eSect  of  such  direction  would  be  that  his 
evidence  ought  to  be  given  as  much  weight  as 
that  of  a  perfectly  independent  and  unprejudi- 
ced witness.  Held,  further.that  the  depositions 
of  G  and  M  before  the  committing  Magistrate 
were  improperly  read  to  the  jury  as  they  had 
not  been  admitted  in  evidence  and  that  the  ad- 
mission prejudiced  the  prisoners.  The  Court  did 
not  determine  the  question  whether  M  was  an 
accomplice.  [K.,  15  Cr.  L.J.  410  =  24  Ind. 
Cas.  146;  D.,  27  C.  144.]  In  case  of  such 
a  misdirection  to  the  jury  and  the  improper 
reception  of  evidence,  the  High  Court  ought  to 
exercifa  its  powers  of  review  under  cl.  26  of 
the  Letters  Patent.  QueeN-EMPRESS  v. 
O'HARA,  17  C.  6*2.  [F.,  '25  C.  711  ;  i?  ,  25  M. 
61.  P.C.  =  3  Bom.  L.R.  540  =  5  CW.N.  866  = 
28  I. A.  257  =  11  M.L.J.  233  =  8  Sar.  160,  35 
M.  397  =  1912  M.W.N.  549  =  12  M.L.T.  1  = 
13  Cr.  L.J.  352  =  14  Ind.  Cas.  896,  10  M.L.J. 
147,  2  M.L.T.  414  =  32  B.  111  =  9  Bom.  L.R. 
789  =  6  Cr.  L.J.  164.] 
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Charge  io  Jur^'— continued. 

2. — Misdirection — continued. 

(3i)—Crim.  Pro.  Code  (1982),  ss.  423  (d), 
537 — Misdirection  to  jury — Erroneous  verdict. 
— Before  a  verdict  can  be  interfered  with,  the 
High  Court  must  be  satisfied  that  such  verdict 
is  erroneous  owing  to  a  misdirection  by  the 
Judge  or  to  a  misunderstanding  on  the  part  of 
the  jury  as  to  the  cases  laid  down  by  him. 
Both  ss.  423  (d)  and  537  require  that  before 
the  verdict  can  be  set  aside  on  the  ground  of 
misdirection,  the  Court  must  be  satisfied  that 
the  misdirection  was  of  such  a  nature  that  it 
may  be  reasonably  supposed  that  the  verdict 
was  erroneous  by  reason  of  such  misdirection  ; 
or,  in  other  words,  there  has  been  a  failure  of 
justice  by  reason  of  such  misdirection.  It  is 
not  necessary  that  the  High  Court  should  go 
through  the  faces,  and  find  for  itself  whether 
the  verdict  is  actually  erroneous  upon  the 
facts.  Where  a  Judge  in  his  charge  to  the 
jury  in  a  case  of  rape  said  "  you  will  observe 
that  the  sexual  intercourse  was  against  the 
girl's  will"  instead  of  saymg  "you  will  have 
to  determine  upon  the  evidence  in  the  case 
whether  sexual  intercourse  was  against  the 
girl's  will,"  and  concluded  the  charge  by  say- 
ing "  you  have  seen  the  witnesses  and  I  have 
no  doubt  that  you  will  return  a  just  verdict." 
Held  that  the  charge  amounted  to  a  clear 
misdirection  as  it  omitted  to  tell  the  jury  that 
it  was  for  them  to  consider,  whether  upon  the 
evidence  adduced  the  ofience  was  established 
and  that  the  case  should  be  retried  as  the 
verdict  was  vitiated  by  such  misdirection.  ALI 
Fakir  v.  Queen-Empress,  25  C.  230.  \_B., 
26  M.  1  =  2  Weir  521.] 

(35)— Crim.  Pre.  Code,  1882.  ss.  480  and 
423  (d) — Misdirection  to  jury— Charge  of  theft. 
— In  a  case  where  a  servant,  charged  by  his 
master  with  having  committed  theft  of  a  box, 
pleaded  that  he  had  done  so  with  the  object 
of  giving  a  lesson  to  his  master,  the  Judge  in 
charging  the  jury  said  : — If  the  jury  find 
that  the  accused  removed  the  box  to  put  the 
owner  to  trouble,  that  is  causing  wrongful  loss 
to  the  owner,  and  the  act  is  theft.  The  jury 
will  consider  the  accused's  statement  in  this 
connection."  Held  that  the  charge  amounted 
to  a  misdirection,  as  to  remove  a  thing  to  put 
the  owner  to  trouble  would  not  necessarily 
involve  the  causing  of  wrongful  loss.  Nabi 
BAKSH  aiias  ALI  BAKSH  v.  QUEBN-EmPRESS, 
25  C.  416  =  2  C.W.N.  3i7. 

(36) — Misdirection  to  jury — Omission  to  ex- 
•plain  the  law. — It  is  the  duty  of  a  Judge,  to 
give  a  direction  upon  the  law  to  the  jury,  so  far 
as  to  make  them  understand  the  law  as  bearing 
upon  the  facts;  and  if  he  does  not  give  them  an 
explanation  of  the  law  sufficiently  comprehen- 
sive to  enable  them  to  decide  the  particular 
issue,  it  is  a  misdirection.  JHUBBOO  MAH- 
TON  V.  Empress,  12  C.L.R.  233. 

(37) — Misdirection  to  jury — Explanation  of 
the  law — Mere  rending  of  sections  of  the  I.P.C. 
—Judge  giving  his  opinion  on  facts  or  inference 
deducible  from  them. — (a)  It  is  the  duty  of  the 


Charge  to  Ji/rj'— continued. 

2.— Misdirection— coniinMed. 

Sessions  Judge,  when  charging  the  jury,  to 
explain  the  law  to  them  ;  merely  reading  the 
sections  of  the  I.P.C.  bearing  upon  the  charge, 
and  there  leaving  the  matter,  is  no  explanation 
of  the  law  (6).  The  Judge  should  not  give  his  opi- 
nion to  the  jury  upon  a  question  of  fact  or  an  in- 
ference deducible  from  the  facts.  He  must  sim- 
ply call  their  attention  to  the  facts,  and  then 
leave  it  to  them  to  consider  whether  from  those 
facts  they  conclude  that  a  particular  criminal 
act  was  done,  and  if  they  so  concluded,  he  must 
then  direct  them  that  the  case  comes  within  a 
particular  section  of  the  Code.  Failure  in  these 
respects  amounts  to  a  misdirection  vitiating  the 
trial.  SRI  PROSAD  MISSER  v.  EMPRESS,  i  C 
W.N.  193. 

(38)— Criw.  Pro.  Code  (1882).  ss  423  id),  537 
—  Omission  to  explain  the  law  to  jury — Misdirec- 
tion— Defect  whether  curable. — An  omission  to 
explain  the  law  to  the  jury  amounts  to  a  mis- 
direction within  the  meaning  of  s.  423  (d)  of 
the  Code.  There  must  be  some  statement  on 
the  record  to  show  that  the  law  has  been  ex- 
plained to  the  jury.  The  efiect  of  ss.  423  (d) 
and  537  is  to  require  the  High  Court,  before 
interfering  with  the  verdict  of  the  jury,  to  see 
whether  the  misdirection  complained  of  is  one 
of  a  material  character,  that  is,  one  which  has 
made  the  verdict  erroneous  and  led  to  a  failure 
of  justice.  Where  the  accused  was  charged  with 
having  committed  a  number  of  ofiencoa  of  a 
complex  character,  held,  that  the  omission  of 
the  Judge  to  explain  the  elements  that  go  to 
constitute  each  ofience  was  a  misdirection  that 
had  vitiated  the  verdict  and  had  occasioned  a 
failure  of  justice,  having  regard  to  the  fact  that 
the  jury  were  not  able  to  say  what  their  verdict 
was  upon  each  charge.  BIRU  MANDAL  v. 
QUEEN-EMPRESS,  25  C.  561.  {21  C.  955,  Eel, 
on). 

(32)—Crim.  Pro.Code  (1898),  ss.  297  and  537 
— Charge  to  jury — Omission  of  Judge  to  lay 
down  the  law — Incomplete  definition  of  offence 
— Material  irregular uy . — If  the  direction  of  the 
Judge  leaves  room  for  doubt  as  to  whether  the 
jury  had  present  to  their  minds  an  essential 
element  of  the  ofience,  with  which  the  accused 
are  charged,  it  is  a  misdirection  to  the  jury. 
So  where,  in  a  charge  of  dacoity,  the  Judge 
said  to  the  jury  "the  accused  are  charged  with 
dacoity  ;  dacoity  is  committei  when  any  num- 
ber of  persons  not  less  than  five  conjointly 
committed  robbery,"  but  did  not  explain  to 
the  jury  ^^at  is  necessary  to  constitute  the 
offence  of  robbery,  is  an  omission  to  lay  down 
the  law,  by  which  the  jury  are  to  be  guided,  as 
required  by  s.  297.  It  is  not  merely  a  mis- 
direction. It  is  a  failure  to  comply  with  an 
express  provision  of  the  law  and  s.  537  va  not 
applicable  to  such  a  case.  MART  VALAYAN  v. 
EMPEROR,  30M.  M  =  1M.L.T.  399  =  6  Cp.  L.J. 
78.  (29  C.  379,  R.  iC  F.)  [F.,  11  Cr.  L,J.  222  = 
eind.Oas.  14  =  8  M.L.ff.  82,  11  Cr.  L.J.  482  = 
7  Ind.  Gas.  401;  JS^  7  Bur.  L.T.  20  =  15  Cr. 
L.J.  257  =  23  Ind.  Gas.  465,] 
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Charge  to  Jor>'— continued. 

2. — Misdirection— conttnttsd. 

(40j — Misdirection  of  jury — Omission  to  point 
out  elements  of  offence — Crim.  Pro.  Code  (1882), 
s.  423 — Reversal  of  verdict  —Powers  of  appellate 
Court. — It  is  the  duty  of  the  Judge  to  call  the 
attention  of  the  jury  to  the  different  elements 
constituting  the  oSenoe  with  which  an  accused 
person  is  charged,  and  to  deal  with  the  evi- 
dence by  which  it  is  proposed  to  make  the  ac- 
cused liable.  Failure  to  do  so  amounts  to  a 
misdirection.  Where  a  Judge  failed  to  explain 
to  the  jury  that,  in  order  to  convict  an  accused 
person  under  s.  412,  Penal  Code,  it  was  neces- 
sary to  find  that  he  retained  or  had  possession 
of  the  goods  with  guilty  knowledge,  and  to 
bring  to  the  notice  of  the  jury  that  the  accused 
was  in  police  custody,  at  the  time  of  the  search, 
held,  that  the  omission  amounted  to  a  mis- 
direction. [Appl.,  30  M.  44  =  1  M.L.T.  399]. 
Once  the  verdict  of  the  jury  is  set  aside  under 
8.  423  (d),  there  is  no  restriction  on  the  power 
of  the  appellate  Court,  to  deal  with  the  case 
of  which  it  has  complete  seizin  in  any  of  the 
manners  provided  in  that  section.  Its  power 
is  not  restricted  to  directing  a  retrial,  and  it 
may  also  reverse  the  finding  and  sentence  and 
acquit  or  discharge  the  accused,  or  order  him 
to  be  retried,  or  alter  the  finding  and  maintain 
the  sentence,  or  without  altering  the  finding, 
reduce  the  sentence.  Taju  Pramanik  v. 
Queen-Empress,  25  C.  711  =  2  C.W.N.  369. 
(21  0.  955.  Diss.;  17  C.  642,  9  B.HC.  358,  1  C. 
207,  F.)  [AppL,  7  Bur.  L.T  20  =  23  Ind.  Cas. 
465  =  15  Cr.  L.J.  257.] 

(41) — Misdirection  to  jury  —  Omission  of 
Judge  to  direct  jury  to  give  accused  iJie  benefit 
of  reasonable  doubt. — Where  the  Judge  expresses 
a  certain  opinion  on  the  facts  without  telling 
the  jury  that  they  are  at  liberty  to  form  their 
own  opinions  in  regard  to  such  facts,  and 
without  telHng  them  that  if  they  had  any  rea- 
sonable doubt  on  any  point,  the  accused  are 
entitled  to  the  benefit  of  that  reasonable  doubt, 
the  Judge  must  oe  held  to  have  misdirected 
the  jury.  PANCHU  Das  v.  EMPEROR,  M  C. 
698  =  11  G.W.N.  666  =  5  Cr.  L  J.  427. 

(42) — Omission  of  Judge  to  direct  Jury  to 
give  the  accused  the  benefit  of  doubt,  when 
amounts  to  a  misdirection. — A  direction  by  the 
Judge  to  the  jury  that,  if  they  entertain 
reasonable  doubt  as  to  the  guilt  of  any  one  of 
the  accused,  the  jury  should  give  him  the  bene- 
fit of  the  doubt  and  acquit  him,  is  certainly  a 
usual  and  most  proper  direction  and  it  ought, 
as  a  matter  of  practice,  to  be  given  in  every 
case  '.  but,  it  cannot  be  held  that  the  omission 
to  give  it  must,  in  every  case,  constitute  a 
misdirection  of  such  a  character,  as  to  render  a 
conviction  invalid.  Where,  however,  the  Judge 
thinks  that  the  evidence  is  so  weak  that  there 
are  the  very  greatest  doubts  as  to  the  guilt  of 
the  accused,  the  omission  to  direct  the  jury  to 
give  the  benefit  of  the  doubt  is  a  misdirection, 
which  prejudices  the  accused  and  entitles  him 
to  an  acquittal.  Para  THANDAN  v.  Para 
Senna  Moonji,  IM.L.T.  350=1  Cr.  L.J.  502. 


Charge  to  Jor>'— continued. 

2.— Misdirection— coniinwed. 

(43) — Duty  of  Judge  as  to  directing  Jury  to 
give  accusid  benefit  of  doubt. — Where  a  Judge 
did  not  lay  down  the  law  by  which  the  jury 
should  be  guided,  nor  properly  summed  up  the 
evidence,  and,  at  the  conclusion  of  the  charge, 
directed  them  to  consider  the  evidence  against 
each  prisoner  without,  at  the  same  time,  requir- 
ing them  to  consider  the  evidence  in  favour  of 
each,  and  omitted  also,  to  give  jury  the  very 
necessary  direction  that,  if  they  entertained 
any  reasonable  doubt  as  to  the  guilt  of  the 
accused,  they  (the  accused)  were  entitled  to  the 
benefit  of  that  doubt  and  should  be  acquitted, 
held,  that  there  was  a  grave  misdirection  by  the 
Judge  to  the  prejudice  of  the  prisoners.  In  re 
SUGALIGADU,  2  Weir  500. 

(44) — Misdirection  to  jury— Penal  Code,  s.  471 
— Forgery,  elements  of, — In  a  sessions  trial  for 
an  ofienoe  under  s.  471,  I.P.C,  it  is  not  suffi- 
cient for  the  jury  merely  to  decide,  on  the  evi- 
dence, whether  the  document  in  question  was  a 
forgery,  and  whether  the  accused  knew  it  was  a 
forgery,  when  it  was  used.  It  is  also  necessary 
for  them  to  decide  whether  the  document  has 
been  used  fraudulently  or  dishonestly.  KHOR- 
SHED  Kazi  v.  Empress,  8  C.L.R.  342. 

(45) — False  evidence — Misdirection. — Where 
a  Judge,  in  a  case  of  false  evidence,  pointed  out 
to  the  jury  the  contrast  between  the  evidence 
for  the  prosecution  and  the  course  followed  by 
the  prisoner,  viz.,  a  simple  denial  of  the  charge 
followed  by  a  refusal  to  examine  the  witnesses 
in  attendance,  held,  it  was  not  a  misdirection, 
so  long  as  the  Judge  leaves  it  to  the  jury  to 
decide  between  the  opposing  statements  and  to 
believe  whichever  they  thought  worthy  of  belief. 
QUEEN  V.  Seetanath  Ghosal,  2  W.R.  Cr. 
60. 

(46) — Misdirection — Perjury.— Ca,se  in  which 
the  majority  of  the  Court  held  that  there  had 
been  neither  misdirection  to  the  jury  nor  error 
of  law  within  the  reading  of  s.  408,  Crim.  Pro. 
Code,  to  justify  the  High  Court's  interference 
with  the  finding  of  the  Court  below.  QUEEN  V. 
RAMMONI  Sein,  7  W.R.Cr.  69. 

(47) — Misdirection  to  jury—Omission  to  lay 
before  jury  evidence  affecting  each  of  the  accused 
severally. — Where  there  are  several  accused,  it  is 
a  misdirection  not  to  lay  before  the  jury  clearly, 
though  concisely,  the  evidence  aflecting  eich  o£ 
the  accused  severally,  not  only  what  told  against 
them,  but  also  any  that  might  be  in  their 
favour.  JUGUT  MOHINI  DASSEE  v.  MODHU 
SUDHAN  DUTT,  10  C.L.R.  i. 

(i8)- Crim.Pro.Code  (1882),  ss.  418,  323,  537 
— Misdirection  to  jury  in  a  charge  under  s.  211, 
I.P.C. — Where,  in  a  charge  under  s.  211,  I.P.C. 
the  Sessions  Judge  merely  directed  tlae  jury 
that,  if  they  believed  the  charge  of  dacoity, 
which  had  been  instituted  by  the  accused,  to  be 
false,  they  should  find  the  prisoner  guilty  under 
the  section,  otherwise  they  should  acquit  him, 
held,  that  as  the  Judge  did  not  place  before  the 
jury  one  of  the  most  essential  elements  of  thd 
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Charge  to  Jury — continued, 

2. — Misdirection — continued, 

charge,  viz.,  that  in  instituting  the  false  charge 
of  dacoity,  there  was  no  just  ground  for  the 
charge,  the  conviction  should  be  set  aside  and 
a  fresh  trial  should  be  ordered.  TOilJI  alias 
ZOMIJUDDIN  PEAMANICK   V.    EMPRESS,    1   C. 

W.N.  301. 

(49)— Crim.  Pro.  Code  (1898),  ss.  225,  298  (2) 
—  Omission  to  state  common  object  of  unlaioful 
assembly — Misdirection — Expression  of  opinion 
on  question  of  fact — The  omission  to  correctly 
state  the  common  object  of  an  unlawful  assembly 
in  the  charge  to  the  jury  does  not  vitiate  the 
trial,  if  the  accused  is  not  prejudiced  thereby. 
S.  298  allows  the  Judge  to  express  to  the  jury 
his  opinion  upon  any  question  of  fact.  But  the 
decision  upon  the  questions  of  facts  must  ba  left 
entirely  for  the  jury.  When  a  charge  to  the 
jury  places  promineutly  before  them  all  the  cir- 
cumstances that  go  against  the  accused,  and 
does  not  call  their  attention  to  any  of  those  that 
are  in  their  favour,  held,  that  there  has  been  a 
misdirection  sufficient  to  vitiate  the  trial. 
KAHAMAT  ALI  V.  EMPRESS,  4  C.W.N.  196.  (22 
C.  276,11  C.  106.  D.;  12  W.R-  Cr.  80,  11  C  10, 
R.) 

(50) — Plea  o/ alibi  not  referred  to  in  charge 
to  jury. — Where  the  accused  pleaded  an  alihi 
and  called  witnesses  to  prove  it,  but  the 
Sessions  Judge  in  his  charge  to  the  jury  haa 
not  referred  to  such  evidence  or  to  their  plea, 
this  would  be  a  misdirection  prejudicing  the 
accused.  In  re  Gangi  Reddi  BuCHANNA.  i 
M.L.T.  19i. 

{b\)—Crim.  Pro.  Code  (1898),  .s.  531— Trial 
by  jury — Judge's  sum7ning  up — Misdirection, — 
M,  accused,  was  seen  at  the  scene  of  offence,  a 
week  prior  to  its  commission,  with  G,  and 
other  thieves.  M  was  seen  running  from  R's 
house  (where  M  lodged)  on  which  occasion  he 
dropped  a  bundle  which  was  found  to  contain  a 
ccat  in  the  pocket  of  which  was  a  spoon  that 
was  identified  as  one  of  the  stolen  articles. 
Eeld  that,  where  the  summing  up  of  a  Judge 
was  calculated  to  leave  upon  the  minds  of  the 
jury  the  impression  that  M  was  identified  by 
four  persons,  whereas  in  fact  he  was  identified 
by  two  only,  the  summing  up  was  misleading. 
Where  some  of  the  stolen  property  was  found 
in  R's  house,  which  is  not  the  house  of  the 
accused,  but  where  he  was  only  lodging,  the 
Judge  ought  to  have  told  the  jury  that  there 
was  no  evidence  on  which  they  could  find  that 
it  was  property  found  in  his  possession,  and,  as 
regards  the  spoon,  the  Judge  ought  not  to  have 
told  the  jury  that,  if  they  believed  the  evidence, 
the  discovery  of  the  property  without  doubt 
connected  the  accused  with  the  offence.  He 
should  have  left  it  to  them  to  say  whether,  m 
the  circumstances  in  which  the  property  was 
found,  including  the  period  which  had  elapsed 
after  the  theft,  they  could  find  that  it  was  found 
in  the  possession  of  the  accused,  and  that,  so 
soon  after  the  theft  as  to  enable  them  to  pre- 
sume that  he  was  guilty  of  the  theft.  In  re 
Manjunatha,  5  M.L.T.  134. 


Charge  to  Jury — continued. 

2. — Misdirection— coniiwttei. 

(52)— Crim.  Pro.  Code  (1898),  s.  297— Direc- 
tion to  the  jury — Misdirection,  what  is— Effect. 
— Where  a  Sessions  Judge  did  not  explam  to 
the  jury  as  to  what  was  meant  by  theft,  but 
asked  them  to  decide  whether  the  accused  was 
found  at  the  place  of  theft  and  whether  he  wag 
then  with  an  honest  or  dishonest  intention,  and 
then  convicted  the  accused  on  a  verdict  given 
by  the  jury,  held,  that  the  jury  ought  to  have 
been  directed  to  decide  on  the  question  of  the 
dishonest  removal  of  the  property,  and  that  the 
verdict  of  the  jury  ought  to  be  set  aside.  In  re 
Kammaj  ASWathen,  6  M.L.T.  324. 

(53) — Jury,  trial  by — Sessions  Judge  telling 
jury  that  there  was  no  force  m  a  certain  argu- 
ment of  accused —  Misdirection —  Conviction 
under  ss.  395,  109,  I.P.C. — Maintainability. — 
Where  the  Sessions  Judge  told  the  jury  that 
there  was  no  force  in  the  argument  that  the 
accused  may  not  have  foreseen  and  may  not 
have  intended  that  a  dacoity  should  take  place, 
and  where  the  accused  was  convicted  of  having 
committed  oSences  under  ss.  395,  109,  I.P.C., 
held,  that  the  Sessions  Judge  should  not  have 
taken  the  matter  out  of  the  hands  of  the  jury 
in  this  way,  and  that  the  conviction  of  the 
accused  should  be  set  aside.  In  re  8HIVAPPA 
HIGADB,  7  M.L.T.  191  =  5  Ind.  Gas.  933  =  11 
Cr.  L.J.  334. 

(54)— Crim.  Pro.  Code  (1882).  s.  423  (2)— 
Misdirection  to  jury — Theft. — Where,  in  a  case 
of  theft,  the  only  evidence  against  the  accused 
was  the  possession  of  stolen  property  five  years 
after  the  occurrence,  held,  that  the  Judge  had 
misdirected  the  jury  by  saying  that  "  on  this 
evidence,  notwithstanding  that  it  is  nearly  five 
years  since  the  crime  occurred,  you  will  decide 
whether  you  are  satisfied  with  the  prisoner's 
explanation  for  his  possession  of  stolen  pro- 
perty." The  proper  course  would  be  to  tell  them 
to  consider  whether,  after  five  years,  it  was 
reasonable  to  require  the  prisoner  to  prove  how 
he  came  by  the  goods,  or  whether  his  story, 
not  being  in  itself  improbable,  ought  not  to 
be  accepted.  In  re,  PUTHENVITTIL  alias 
Karuman  Kuzhi  Krishna  Nayar,  2  Weir 
489  =  2  Weir  777. 

{55)—Crim.  Pro.  Code  (1882),  s.  423  (2)— 
Misdirection  to  jury — Showing  the  stolen  fro- 
perty,  effect  of. — A  direction  to  the  jury  that 
they  should  convict  the  prisoner,  if  they  believed 
that  he  had  shown  the  stolen  property  to  the 
Police,  is  open  to  exception.  If  a  person  is 
found  in  possession  or  control  of  stolen  property, 
there  is.  of  course,  a  presumption  that  he  was 
the  thief.  But  the  mere  fact  of  knowing  where 
such  property  is,  is  not  equivalent  to  posses- 
sion. In  re  MUPPIDI  Kr'ishNAMOORTHY,  2 
Weir  493. 

{56}— Crim.  Pro.  Code  (1898),  s.  432  (2)— 
Misdirection  to  jury— Identification. — Where 
a  Judge  directed  the  jury  to  acquit  one  of  the 
prisoners  on  the  ground  that  the  witnesses  who 
identified  him  had  deposed  falsely,  held,  that 
the  Sessions  Judge  ought  to  have  made  it  clear. 
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Charge  to  JurjK— continued. 

2. — Misdirection — continued. 

to  the  jury  that,  if  they  disbelieved  the  wit- 
nesses on  whose  testimony  the  case  hinged,  in 
regard  to  any  one  of  the  prisoners,  that  was  a 
oiroumstanoe  to  be  carefully  weighed  by  them 
in  estimating  the  credibility  of  the  testimony 
as  it  afiected  the  other  accused.  His  omission 
to  do  so  amounted  to  a  misdirection.  In  re 
BOG^L  Vasanthugadu  adikaki  Buyanna, 
2  Weir  501. 

(57)— Criw.  Pro.  Code  (1898),  ss.  297,  298— 
Charge  to  jury — Misdirection — Judge  defining 
dacoity  as  robbery  committed  by  more  than  five 
persons. — Where  a  Sessions  Judge,  in  a  trial 
for  dacoity,  in  the  course  of  his  summing  up 
to  the  jury,  told  them  that  dacoity  is  robbery 
committed  by  more  than  five  persons,  instead 
of  saying  that  it  was  robbery  committed  by 
five  or  more  persons,  held,  that  it  was  a  mis- 
direction, but  as  it  did  not  prejudice  the  ac- 
cused but  was  favourable  to  them,  their 
conviction  was  not  liable  to  be  quashed  on  that 
ground.  SiNNA  TEVAN  alias  SINNA  KARUP- 
PAN  TEVAN  V.  Emperor,  9  Cr.  L  J.  311  =  1 
Ind.  Gas.  546. 

(58)— Crim.  Pro.  Code  (1898),  ss.  292,  298  — 
Charge  to  jury — Confession  of  accjosed  impli 
catmg  himsell  and  co-accused — Absence  of  di- 
rection that  confession  should  be  corroborated — 
Misdirection. — Where  a  Sessions  Judge  charged 
the  jury  as  follows:—"  It  is  a  rule  of  law  that, 
where  a  person  confesses  a  crime  and  impli- 
cates himself,  if  he  implicates  the  persons  who 
have  been  tried  along  with  him  to  the  same 
extent  as  he  implicates  himself,  then,  if  you 
accept  his  statement  as  being  true  and  volun- 
tarily given  as  against  himself,  you  can  safely 
accept  it  as  true  as  agiinst  the  other  persons." 
Held,  that,  as  the  Judge  did  not  caution  the 
jury  that  such  confession  should  be  corroborat- 
ed before  it  could  be  accepted,  it  amounted  to 
a  misdirection.  In  re  GiDDlGADU,  9  Cr.  L.J. 
404  =  1  Ind,  Gas.  867  =  38  M.  46  =  8  M.L  T.  116. 
(7  M.H.C.  App.  15,  1  M.  163,  4  C  483,  P.B,,  B.) 

(59) — Misdirection — Omission  to  tell  the  jury 
that  the  statement  of  one  prisoner  is  not  evidence 
against  his  fellow-prisoner — Omission  to  tell  the 
jury  that  they  are  entitled  to  draw  their  otun 
independent  conclusions  upon  the  facts — Conduct 
of  a  brother  of  the  accused  lohere  no  privity  is 
shown — Admissibility. — The  omission  of  the 
Sessions  Judge  to  warn  the  jury  that  the 
statement  of  one  prisoner  is  not  evidence 
against  his  fellow-prisoner  is  a  material  error 
and  a  misdirection  fatal  to  the  trial,  notwith- 
standing that  the  Sessions  Judge  dealt  with  the 
evidence  against  each  of  the  prisoners  separate- 
ly. When  a  Judge  states  his  own  opinion  to 
the  jury,  omission  to  tell  them  that  they  are 
entitled  to  draw  their  own  conclusions  of  fact  is 
a  misdirection.  Where  the  conduct  of  the 
brother  of  the  accused  was  placed  before  the 
jury  as  evidence  against  the  accused,  held,  that 
the  evidence  of  the  brother  and  of  the  others 
proving  the  brother's  conduct  should  be  exclud- 
ed as  there  was  nothing  to    show,   with  any 
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2, — Misdirection — continued, 

degree  of  certainty,  that  his  knowledge  was 
necessarily  derived  from  the  accused  and  that 
he  did  not  act  on  his  own  initiative  and  without 
any  suggestion  from  the  accused.  SOURENDRA- 
NATH  MITTRA  v.  EMPEROR,  10  G  W.N. 153  = 
3  Cr.  L.J.  144.  (6  B.H.C.  Cr.  10,  Bel.) 

(60)  —Trial  by  jury — Defect  in  summing  up — 
Statement  of  one  accused  against  another — 
Betrial. — Tlie  failure  oi  a  Sessions  Judge  in 
summing  up  to  the  jury,  to  tell  them  explicitly 
that  the  statement  of  one  prisoner  against 
another  should  not  be  considered  in  weighing 
the  evidence  against  that  other,  is  such  a  grave 
irregularity  as  to  vitiate  the  verdict  of  the 
jury  even  though  the  Judge,  in  summing  up, 
considered  separately  the  evidence  against  each 
of  the  accused  without  referring  at  all  to  the 
statement  referred  to.  {Warden,  J.,  Diss.)  REG 
v.  Shekh  MIYA  valad  Daud,  6  B.H.C.Cr.  10. 
IB.,  10  C.WN.  153.] 

(61)  Evidence  of  approver — Misdirection  to 
jury. — A  Sessions  Judge  should  caution  the 
jury  not  to  accept  an  approver's  evidence  unless 
it  is  corroborated.     It  is  a  misdirection  not   to 

do  so.  Queen-Empress  v.  armuga,  12  M. 
196  =  2  Weir  519.  L^-.  35  M.  397  =  13  Cr.  L.J. 
352  =  12  M.L.T.  1=(1912).  M.W.N.  549  =  U 
Ind.  Cas.  896,  22  M.L- J.  490  =  (1912)  M.W.N. 
207.] 

(62) — Trial  by  jury — Evidence  of  accomplice 
—  Direction — Practice.— In  atrial  by  jury,  it  is 
not  sufficient  for  the  Judge  to  tell  the  jury,  that 
it  is  unusual  to  convict  on  the  evidence  of  an 
accomplice  without  corroboration  in  material 
points.  He  should  impress  on  them  that  it  is 
opposed  to  prudence  and  practice  to  convict  on 
such  evidence.  Yet,  his  omission  to  do  so 
would  not  amount  to  an  error  in  law.  REG  v. 
Ganu  Dharoji,  6  B.H.C.  Cr.  57.  [E.,  14  B. 
331]. 

(63) — Trial  by  jury — Misdirection — Charge  of 
culpable  homicide  against  three  accused— Omis- 
sion to  deal  with  intention,  common  and 
individual — Omission  to  deal  separately  with 
the  case  of  accused  setting  up  distinct  defence — 
Failure  of  justice. — Where,  in  a  charge  of  cul- 
pable homicide  not  amounting  to  murder,  the 
Judicial  Commissioner  directed  the  jury,  in  his 
charge  to  them,  in  these  terms,  viz.,  "If  you 
hold  it  proved  that  the  three  accused  all  set 
upon  with  the  intention  of  beating  him,  and 
that  one  of  them  struck  the  fatal  blow,  you  will 
be  justified  in  finding  them  all  guilty  of  culpa- 
ble homicide  not  amounting  to  murder,  even  if 
there  is  no  evidence  to  show  which  of  the  three 
struck  the  blow"  and  also  read  and  explained 
s.  34,  I.P.C.,  held,  (1)  that  the  Judge  misdirect- 
ed  the  jury  in  stating  that  any  one  of  the 
accused  might  be  found  guilty  of  culpable 
homicide,  even  though  his  individual  intention 
and  the  common  intention  were  merely  to  beat, 
and  that  the  misdirection  had  in  fact  occasioned 
a  failure  of  justice,  and  (2)  that,  as  one  of  the 
accused  denied  bis  presence  at  the  scene  of  the 
assault,  and  as  there  was   positive  evidence  to 
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2. — Misdirection — continued, 

support  his  statement,  the  Judge's  omission  to 
deal  with  his  case  separately  in  his  summing 
up  constituted  a  misdirection  which,  in  (act, 
had  occasioned  a  failure  of  justice.  CROWN 
V.  MUBID,  3  8.L.R.  125  =  11  Gr,  L.J.  15  =  4 
Ind.  Gas.  608. 

(64) — Charge  tc  jury  -  Misdirection— Proof  of 
previous  coyiviciion  against  accused — Judge 
charging  jury  that  they  were  proved— Effect  of 
misdirection  on  sentence  and  verdict- — Where, 
in  a  sessions  case,  the  Judge  told  the  jury  that 
certain  alleged  prior  convictions  against  the 
accused  were  proved,  instead  of  leaving  to  them 
to  decide  whether  they  were  proved  or  not :  held, 
(1)  that  it  amounted  to  a  misdirection,  (2)  and 
the  misdirection  did  not  affect  the  conviction 
of  the  accused,  as  the  question  of  prior  convic- 
tions can  be  gone  into  only  after  the  jury  return 
their  verdict,  and  (3)  that,  though  it  affected 
the  question  of  sentence,  the  Court  was  not 
prepared  to  interfere,  seeing  that  the  sentence 
passed  were  not  too  severe.  ThOOLIPATTI 
Rama  Goundan  v.  Emperor,  2  Ind.  Gas,  434. 

(65) — Kid7iapping  — Charge  to  jury, — It  is  no 
misdirection  for  the  Judge,  in  a  case  of  kidnap- 
ping, to  leave  the  jury  to  decide  upon  the  age  of 
the  girl  kidnapped,  merely  aiding  them  with 
his  own  opinion  in  which  they  expressed  their 
concurrence.  QUEEN  v.  SHAMA  KhaNKEE, 
7  W.R.  Cr.  22. 

(66)— Penal  Code,  ss.  361,  Expl,  and  363— 
Kidnapping  minor  married  girl  from  father's 
keeping—^'  Lawful  guardianship" — Misdirec- 
tion to  jury — Failure  to  place  evidence  fairly 
before  jury  —  Retrial,  order  for  —  Sentence 
suffered  under  conviction  set  aside. — Where 
an  accused  was  charged  with  having  kidnapped 
a  married  Hindu  girl  under  16  years  of  age  by 
taking  her  out  of  the  keeping  of  her  father,  the 
father  being  alleged  in  the  circumstances  of 
the  case  to  be  the  lawful  guardian,  what  the 
Judge  should  have  left  to  the  jury  was 
whether  or  not  the  father  had  been  lawfully  en- 
trusted with  the  care  or  custody  of  the  girl. 
The  Judge  had  charged  the  jury  as  follows  :  — 
"  Now  the  lawful  guardian  of  a  married  woman 
is  no  doubt  her  husband.  But  there  is  the  evi- 
dence before  you  that  she  came  with  the 
consent  of  the  husband  into  the  house  of  her 
father,  if  you  believe  such  evidence.  Therefore, 
the  father  of  the  girl  was  her  de  facto  lawful 
guardian  for  the  time  the  girl  was  residing  in 
her  father's  house,"  Held,  that,  in  matters  of 
this  kind,  a  Judge  should  adhere  to  the  words 
of  the  particular  section  of  the  Penal  Code,  with 
which  he  has  to  deal  and  not  substitute  phra- 
seology of  his  own.  As  it  further  appeared  that, 
upon  the  point  of  the  husband's  consent,  the 
Judge  had  failed  to  place  before  the  jury  a  fair 
and  proper  statement  of  the  evidence  on  the 
record,  the  conviction  was  set  aside  and  a  further 
trial  ordered.  Per  Jenkins,  C.J. — "  I  have  no 
doubt,  should  the  accused  be  again  convicted, 
the  Court,  in  estimating  what  would  be  the  pro- 
per sentence,  will  have  regard   to  the  detention 
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alreadv  suffered  by  him."  EMPEROR  v. 
NAKUL  Kabiraj,  13  C.W.N.  754  =  11  Gr.  L.J. 
9  =  4  Ind.  Gaa.  543. 

(67) — Misdirection — Statements  of  witnesses — 
Crim.  Pro.  Code  (Act  V  o/lSQS),  s.  164:— Pro- 
priety— Judge's  opinion  on  evidence. — In  a  trial 
by  jury,  the  Judge  ought  to  tell  the  jury  that 
the  evidence  of  witnesses  taken  under  s,  164  of 
the  Crim.  Pro.  Code,  must  be  accepted  with  a 
great  deal  of  caution.  He  ought  to  point  out 
that  it  is  not  always  proper  for  the  police  officer 
to  get  such  statements  recorded  for  the  purpose 
of  pinning  the  witnesses  down  to  some  state- 
ment, especially  at  a  time  when  they  are  not 
entirely  free  from  police  influence.  It  is  a  mis- 
direction for  the  Judge  to  say  that  he  sees  no 
reason  to  disbelieve  a  particular  witness.  He 
ought  to  leave  the  question  of  believing  or 
disbelieving  to  the  jury.  In  placing  a  sugges- 
tion made  by  the  Crown  Prosecutor  without 
any  evidence  to  support  it  before  the  jury,  the 
Judge  ought  to  point  out  that  there  is  no 
evidence  to  support  the  suggestion.  KALI 
Singh  v.  king  Emperor,  7  G.L.J.  246=7 
Gr.  L.J.  315 

(QS>)  — Misdirection —  Material  ingredient  of 
offence  not  stated — Judge's  opinion  on  facts — 
Jury  sole  Judges  of  fact — First  information 
report. — A  Sessions  Judge,  in  charging  the  jury 
in  a  case  of  culpable  homicide  not  amounting 
to  murder,  omitted  to  tell  them  that  they  must 
come  to  a  conclusion  as  to  whether,  in  causing 
the  death  of  the  deceased,  the  accused  had  the 
intention  to  cause  death,  or  such  injury  as  was 
likely  to  cause  death,  or  the  knowledge  that  he 
was  likely  to  cause  death.  Held,  such  omission 
was  a  clear  misdirection.  The  Judge,  in  giving 
his  opinion  on  the  facts  must  tell  the  jury  that 
his  opinion  is  not  binding  on  them  and  that 
they  are  the  sole  Judges  of  fact.  If  the  first 
information  Report  is  properly  made  evidence, 
it  must  be  read  out  to  the  jury  as  a  whole  and 
if  not,  the  Judge  should  abstain  from  all 
reference  to  it.  He  must  not  comment  on  it 
without  placing  it  before  the  jury.  NaTABAR 
Ghose  v.  Emperor,  15  G.  531  =  7  C.L.J.  599 
=  12  C.W.N.  774  =  8  Gr.  L.J.  6. 

(69)— Crim.  Pro.  Code  (Act  V  of  1898).  s.  303 
— Jury —Unanimous  verdict  of  jury — Question- 
ing jury — First  information,  use  to  be  made  of, 
whether  evidence  —  Misdirection  —  Omission — 
Absconding  of  accused,  value  of, — A  Judge  is  not 
justified  in  questioning  the  jury  after  they  have 
given  an  unanimous  verdict.  The  first  informa- 
tion is  not  evidence  in  the  case.  It  is  tendered 
by  the  Crown  for  such  use  as  the  defence  may 
be  able  to  make  of  it  and  to  test  the  consistency 
of  the  prosecution  evidence.  The  most  use  which 
a  Judge  can  make  of  it  is  to  say  that,  although 
it  gave  a  different  account  of  the  occurrence  from 
that  in  the  evidence,  yet  it  can  be  reconciled 
with  the  evidence.  It  is  misdirection  on  the 
part  of  the  Judge  to  ask  the  jury  to  accept  the 
statement  in  the  first  information  in  preference 
to  the  evidence  in  the   case.     Where  the  Judge 
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thought  it  necessary  to  put  the  fact  that  no 
evidence  was  adduced  for  the  defence  promi- 
nently before  the  jury,  he  was  bound  to  qualify 
it  by  pointing  out  to  the  jury  that  the  defence 
was  not  bound  to  call  any  evidence,  that  they 
could  rely  on  the  prosecution  evidence,  as  far  as 
it  could  help  them,  and  that  they  were  entitled 
to  the  benefit  of  any  doubt.  Where  it  was 
proved  that,  after  the  alleged  occurrence  the 
accused  and  the  villagers  absconded,  the  Judge 
should  point  out  to  the  jury  that  absconding 
is  a  matter  which  is  equally  consistent  with 
innocence  as  with  guilt,  and  that  it  could  only 
be  considered  in  conneotion  with  the  rest  of  the 
evidence  and  that  it  is  in  itself  a  circumstance 
of  no  weight.  ASPAR  SHRIK  v.  EMPEROR, 
8  Ind.Cas.  52  =  i5  C.W  N.  198  =  11  Cr.  L.J. 
557. 

(70) — Charge  to  jury — Previous  proceedings, 
reference  to — Misdirection. — A  Judge  should 
not,  in  charging  the  jury,  refer  to  a  previous 
case  against  some  other  persons  tried  for  the 
same  offence,  except  to  warn  the  jury  that 
they  were  not  to  be  infiuenced  in  any  way  by 
the  result  of  such  previous  trial.  It  is  a 
misdirection  for  him  to  tell  the  jury  that  the 
High  Court  had  come  to  a  certain  finding  in 
the  previous  case,  and  they  were  to  consider  if 
they  had  any  reason  for  coming  to  a  different 
conclusion,  KESHAB  PAL  v.  EMPEROR,  9  C. 
L.J.  380. 

(71) — Duty  of  a  Judge  who  thinks  that  the 
prosecutio7i  should  have  called  a  certain  roitness 
for  examination— Sessions  Judge  charging  police 
officer  making  search  vnth  breach  of  police  rules. 
—  Where  a  Sessions  Judge  had,  after  the 
examination  of  a  Head  Constable,  considered 
that  the  evidence  of  the  Inspector  of  Police 
was  necessary,  held,  that  he  should  have 
intimated  his  opinion  to  the  Public  Prosecutor, 
and  given  an  opportunity  of  calling  him.  But 
he  should  not  remark  upon  his  absence  as  a 
witness  in  charging  the  jury.  Where  a  Ses- 
sions Judge  in  his  charge  to  the  jury  charged 
a  Head  Constable,  one  of  the  prosecution 
witnesses,  with  a  breach  of  the  Police  regula- 
tions in  that,  in  conducting  a  seirch,  he  had  a 
loose  shirt  on,  without  examining  the  Head 
Constable  about  it,  held,  that  the  Sessions 
Judge  had  misdirected  the  jury.  QUEBN-EM- 
PRESS  V.  Raman,  21  M.  83  =  2  Weir  503  =  2 
Weir  374  =  2  Weir  46. 

(72)— CViw.  Pro.  Code,  ss.  379,  iOQ— Accused 
aged  above  seven  and  below  twelve — Question 
of  fact — Trial  by  jury. — The  question  whether 
an  accused  above  the  age  of  seven  years  and 
helow  twelve  has  sufficient  maturity  of  under- 
standing to  judge  of  the  nature  and  consequen- 
ces of  his  act,  is  one  of  fact  and  to  be  deter- 
mined by  the  jury.  The  omission  by  the 
Sessions  Judge  to  refer  this  question  to  the 
jury  is  a  ground  for  setting  aside  the  conviction 
and  ordering  a  new  trial.  REG  v,  iMAM,  Rat. 
On.  Cr.C.  27  =  Cr.  Rg.  25  11  1869. 
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(7.3) — Complaint  bf,  accused  in  previous  trial 
— Admissibility  without  proof  of  presentation  of 
it  by  him. — Where,  in  a  sessions  trial  for  an 
offence  under  s.  193,  Penal  Code,  for  present- 
ing a  false  petition  of  complaint,  the  petition 
alleged  to  be  falsg  was  admitted  on  the 
strength  of  an  order  on  its  back  in  the  hand- 
writing of  the  Deputy  Magistrate  who  tried 
the  accused's  complaint,  without  any  further 
proof  of  the  presentation  of  the  complaint  by 
the  accused,  held,  that  the  document  was  not 
properly  admitted,  and  that  the  Judge  mis- 
directed the  jury  in  asking  them  to  consider  the 
document.  BASanta  KUM^R  GHATTacK  v. 
Queen-Empress,  26  C.  49.  [£»..  P.L.R.  1900, 
63,  3  L.B.R.  208.] 

(74)— Grim.  Pro.  Code  (1898),  .«!.  297— Ses- 
sions Judge — Charge  to  jury — Misdirection — 
Penal  Code,  ss.  148,  149,  300  and  302—  Un- 
lawful assembly —  Riot  —  Murder  —  Common 
object  of  the  assembly. — The  accused,  ten  in 
number,  were  tried  for  offences  punishable 
under  ss,  148  and  302  of  the  Indian  Penal  Code. 
In  his  charge  to  the  jury,  the  Sessions  Judge 
did  not  place  before  the  jury  the  special  circum- 
stances, which,  in  his  view,  would  have  brought 
the  offence  within  the  definition  of  murder 
contained  in  s.  300  of  the  Indian  Penal  Code. 
It,  was  not  put  to  the  jury  in  the  charge, 
whether  any  of  the  intentions  mentioned  in  the 
section  were  established  as  against  any  of  the 
accused,  and  the  exceptions  1,  2  and  4,  were  not 
explicitly  explained  to  the  jury.  The  Sessions 
Judge  directed  the  jury  to  find  that,  if  the 
offence  of  rioting  were  established,  all  the 
accused  were  guilty  of  murder.  Held,  that 
this  was  a  misdirection  in  the  charge  to  the 
jury.  Before  any  one  of  the  accused  could,  as 
a  member  of  an  unlawful  assembly,  be  held 
guilty  of  a  murder,  alleged  to  have  been  com- 
mitted by  any  other  member  or  members  of 
that  assemblv,  it  is  essential,  in  the  first  place, 
that  the  act  or  acts  alleged  to  have  constituted 
the  murder  should  be  proved  to  have  been 
done  with  an  intention,  such  as  is  specified  in 
s.  300,  and  that  none  of  the  exceptions  con- 
tained in  that  section  should  be  applicable  to 
the  case.  If  any  meaiber  of  unlawful  assembly 
causes  death  with  the  intention  specified  in 
s.  300,  it  does  not  necessarily  follow  that  every 
member  of  that  assembly  will,  under  s.  149,  be 
guilty  of  murder.  The  one  essential  point, 
which  must  be  established  before  s.  149  applies, 
is  that  the  act  must  be  an  act  committed  in 
the  prosecution  of  the  common  object  of  the 
unlawful  assembly,  or  must  be  such  as  the 
members  knew  to  be  likely  to  he  committed  in 
prosecution  of  that  object.  EMPEROR  v.  MAH- 
MADKHAN  SULTANKHAN,  9  Bom.  L,R.  153  = 
5Cr.  L.J.  168. 

(7.5) — Penal  Code,  s.  4:01— Offence  of  belonging 
to  a  gang  of  thieves. — In  order  to  constitute  an 
offence  under  s.  401,  I.P.C.,  it  is  necessary, 
first,  to  prove  association,  secondly,  that  the 
association  was   for  the  purpose  of  habitually 
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committing  theft,  and  thirdly,  to  prove  the 
habit  by  an  aggregate  of  similar  aots.  This 
must  be  stated  by  the  Judge  clearly  to  the  jury. 
In  re  SRI  RAM  Venkatasami,  1  Weir  432  =  6 
M.H.C.  120.  (127  C.  139  =  4  C.W.N.  97,  R.). 
[F.,  1  Weir  452  ;  R.,  Rat.  Un.  Cr.  C.  509,  27 
0.  139,] 

(76)— Crm.  Pro.  Code  (1898),  ss.  '298,  299  and 
537 — Retrial  of  a  case  oiving  to  misdirection — 
Powers  of  High  Court. — It  is  for  the  jury,  and 
not  for  the  Judge,  to  say  what  fact  has  or  has 
not  been  proved.  The  Judge  should  call  the 
attention  of  the  jury  to  the  evidence,  and  having 
done  80,  should  leave  to  them  to  form  their 
own  conclusion.  Held,  that  the  Judge,  in 
stating  to  the  jury  that,  under  s.  103  of  the 
Evidence  Act,  the  onus  may  be  said  to  be  on 
the  accused  to  show  that  the  deed,  in  respect  of 
which  he  WiiS  charged  with  forgery,  was  genuine, 
took  an  erroneous  view  of  the  law  and  misdirect- 
ed the  jury  and  that  s-  537,  Grim.  Pro.  Code, 
would  not  apply  to  such  a  misdirection.  It 
is  doubtful  wdether  the  High  Court  has  the 
power  to  try  a  case  the  conviction  in  which  it 
has  set  aside  on  the  ground  of  misdirection. 
The  accused  is  entitled,  in  such  a  case,  to  have 
the  case  re-tried  before  a  jury,  and,  as  a  matter 
of  procedure  and  in  justice  to  the  accused, 
this  course  should  be  adopted.  SADHU 
SHEIKH  v.  Empress,  4  C  W.N.  376.  [iJ..  ii 
C.L.J.  301  =  14  C.W.N.  493  =  11  Cr.  L.J.  96  = 
5  Ind.  Gas.  315.] 

(77)— Crim.  Pro.  Code  (1882),  ss.  289,  297 
and  423  (d)  — Omission  to  call  upon  the  accused 
te  enter  upon  Jus  defence — Omission  to  charge 
the  jury — Appellate  Court's  power  to  interfere 
with  verdict  of  jury. — Where,  in  a  sessions  case, 
the  accused  wa8  not  called  upon  to  enter  upon 
his  defence  after  the  Public  Prosecutor's  ad- 
dress as  provided  by  the  last  paragraph  of  s.  289 
and  the  Judge  did  not  charge  the  jury  as  provid- 
ed by  s,  '297,  held,  that  it  was,  in  effect,  a  mis- 
direction and  that  s.  423  {d)  would  not  preclude 
the  appellate  Court  from  interfering  with  the 
verdict  of  the  jury.  QueEN-EMPRESS  v. 
Imam  AlI  Khan,  23  C,  232. 

(78)  —  Charge  to  jury  —  Defective  charge — 
Misdirection  —  Murder  case. — In  a  murder  case, 
the  Sessions  Judge  charged  the  jury  thus:  — 
"S.  302— The  murder  of  Mahar  MuUya— Murder 
defined— Punishment. — The  only  question  here 
in  view  of  the  statements  made  by  the  prisoners 
is,  did  the  prisoners,  any  or  all  of  them,  inflict 
these  injuries  on  the  deceased?  If  they  did, 
they  are  guilty  of  murder."  Held  that  this  was 
a  very  defective  charge.  The  Judge  should  have 
left  it  to  the  jury  to  find  whether  the  ofience 
was  one  of  murder  or  of  culpable  homicide  not 
amounting  to  murder  or  any  lesser  ofience  after 
pointing  out  to  them  the  legal  defioition  of 
each  ofience.  Moreover,  the  infliction  of 
injuries  would  not  necessarily  make  the  ofience 
of  all  the  accused  the  same.  The  jury  should 
have  been  asked  to  fiad  as  to  the  intention  of 
the  accused  persons  and  their  attention  should 
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have  been  drawn  to  the  provisions  of  ss.  34,  35, 
37  and  33,  Penal  Code,  and  they  should  have 
been  told  to  return  a  verdict  as  to  the  exact 
guilt  of  each  of  the  accused  persons.  QUEEN- 
EMPRESS  v.  Babya  bin  Bhimappa,  1  Bom. 
L.R.  784. 

(79) — Penal  Code,  s,  304. — In  his  charge  to 
the  jury,  the  Judge  should  draw  a  distinction 
between  the  two  classes  of  culpable  homicide 
mentioned  in  s.  304  of  the  Penal  Code,  and 
direct  them  to  find  specially  under  which,  if 
either,  the  prisoner  was  guilty.  QUEEN  v. 
Kali  Charan  Das,  6  B  L.R.  Ap.  86  =  18  W. 
R.  Cr.  17.  See  also  Queen  v.  amir  Khan, 
6B,L.R.  Ap.  87,  Note  =  12  W.R.  Cr.  35. 

(80)  —  Murder  and  culpable  homicide  not 
amounting  to  murder — Distinction,  between. — In 
atrial  for  murder,  the  Judge  should  point  out 
to  the  jury  accurately  the  difierenoe  between 
murder  and  culpable  homicide  not  amounting 
to  murder  and  to  direct  the  attention  of  the  jury 
to  the  evidence  and  to  leave  them  to  find  the 
facts  and  say  upon  those  faots  (under  the  guid- 
ance of  the  Judge  as  regards  the  law),  of  what 
offence  if  any,  the  prisoner  is  guilty.  QUEEN 
v.Shumshere  Beg,  9  W.R.  Cr.  51. 

(81)— Crim.  Pro.  Code  (1882),  ss.  238,  303. 
307 — Charge  of  murder — Pviuer  of  jury  to  find 
verdict  of  guilty  of  culpable  homicide  not 
amounting  to  murder. — In  a  charge  cf  murder, 
the  jury  in  the  first  instance  returned  a  verdict 
of  murder  under  grave  and  sudden  provocation. 
But  the  Judge,  instead  of  questioning  them 
under  s.  303,  Crim.  Pro.  Code,  as  to  the  degree 
of  intensity  of  the  provocation,  informed  the 
jury  that  he  could  not  accept  a  qualified  verdict, 
and  required  them  to  fiod  the  prisoner  either 
guilty  or  not  guilty  of  murder,  telling  them 
that  if  the  grave  and  sudden  provocation  was 
of  the  kind  which  the  law  allowed,  to  acquit 
the  prisoner.  The  jury  returned  the  second 
time  a  verdict  of  not  guilty  on  the  charge  of 
murder.  The  Sessions  Judge  referred  the  case 
to  the  High  Court  uoder  s.  .307,  Crim.  Pro, 
Code.  Held,  that  the  Judge  had  in  the  second 
instance  misdirected  the  jury,  as  under  s.  238, 
Crim.  Pro.  Code,  it  was  open  to  the  jury 
on  a  charge  of  murder  to  bring  in  a  verdict 
stating  the  circumstances  which  might  reduce 
the  murder  to  culpable  homicide  not  amount- 
ing to  murder.  Queen-EmpRESS  v,  DEVJI 
GOVINDJI,  20  B.  215. 

(82) — Culpable  homicide — Provocation— Form 
of  charge  to  jury.  QUEEN  v.  GUNBSH  LUSKUR, 
9  W.R.  Cr.  72. 

(83) — Penal  Code,  s.  411 — Retaining  stolen 
property — Chargeto  jury. — In  a  case  of  retaining 
stolen  property,  it  amounts  to  a  misdirection 
to  direct  the  jury  that  it  is  only  necessary  for 
them  to  decide  whether  the  property  was  stolen 
and  whether  it  was  retained  by  the  accused. 
The  Judge  should  put  up  all  the  evidence  in 
the  case  and  direct  the  jury  that,  before  they 
can  find  the  aooused  guilty  of  an  offence  under 
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s.  411,  I. P.O.,  it  is  necessary  for  them  to  find 
in  the  affirmative  (1)  that,  the  property  was 
stolen,  (2)  that  it  was  dishonestly  retained,  and 
(3)  that  the  accused  knew  or  had  reason  to 
believe  the  same  to  be  stolen  property.  QUEEN- 
EMPRESS  V.  BALYA  SOMYA,  15  B.  369.  [F.,  25 
C.  711  ;  R.,  10  Bom.  L  R,  565  =  8  Or.  L.J.  36.] 

(84) — Alibi,  'proof  of — Erroneous  direction  as 
to  admissibility  of  document. — Upon  a  plea  of 
alibi  by  the  prisoners  that  they  had  left  Patna 
on  the  12th  April,  1839,  and  reached  Port 
Canning  on  the  '20th  of  the  same  month  and 
were  now  at  Patna  on  the  13th  May.  the 
prosecutor  adduced  in  evidence  a  written 
statement  engrossed  on  two  pieces  of  stamp 
paper,  one  bearing  theendoreement  of  a  stamp- 
vendor  as  sold  on  the  13th,  and  the  other  on 
the  18th  April,  filed  on  the  20Lh  April,  and 
alleged  to  bear  the  verification  of  the  prisoners. 
No  evidence  was  adduced  to  prove  that  the 
prisoners  had  signed  it.  The  Judge  drew  the 
attention  of  the  jurors  to  this  document,  and 
adverted  to  it  in  these  terms  :  "  If  the  written 
statement  was  drawn  up  on  an  earlier  date 
than  the  date  it  bears,  it  could  not  have  been 
prepared  earlier  than  the  day  on  which  the 
principal  stamp  was  brought, — i.e.,  18th."  Held 
that  the  document  should  not  have  been  re- 
ceived in  evidence,  and  that  there  was  a 
misdirection  which  contributed  materially 
towards  the  jury  finding  the  prisoner  guilty. 
Queen  v.  Gajraj,  3  B.L.R.A.  Cr.  43. 

(85) — Private  defence,  Right  of, — It  is  no  mis- 
direction for  the  Judge  not  to  call  the  attention 
of  the  jury  to  els.  (1)  and  (2)  of  s.  100,  Penal 
Code,  when  he  called  their  particular  atten- 
tion to  cl.  (6)  of  the  same  section.  QUEEN  v. 
MOOKHTARAM  MUNDLB,  17  W.R.  Cr.  45. 
-  (86) — Unsoundness,  a  prelimi7iarp  issue,  to  be 
tried  first— Jury—Grim.  Pro. Code,  1872,  s.  425. 
— The  issue  as  to  the  unsoundness  of  mind  of 
the  accused  is  a  preliminary  issue,  and  should 
be  submitted  to  the  jury  first  before  proceeding 
with  the  trial.  QUEEN  v.  DOORJODHUN 
Shamonto,  19  W.R  Cr.  26. 

(87) — Question  of  fact — Proof  of  previous 
conviction. — The  question  ot  the  proof  of  a  pre- 
vious conviction  is  one  of  fact  which  ought  to  go 
to  the  jury.  QUEEN  v.  ESAM  CHUNDER  DEY, 
21  W.R   Cr.  40 

(SB)— Special  cases — Questions  of  law  and 
fact — Competency  of  child  to  give  evidence- 
Evidence  Act,  li  of  1855,  s.  14.— The  question 
whether  or  not  a  child  was  competeuii  to  give 
evidence  within  the  meaning  of  s.  14,  Act  II 
of  1855,  is  one  for  the  Judge  to  decide,  and  not 
for  the  jury.  The  amount  of  credit  to  be 
given  to  the  statement  is  all  that  falls  within  the 
province  of  the  jury.  The  error,  however,  in 
leaving  the  first  question  to  the  jury  was  held 
to  be  no  misdirection.  QUBEN  v.  HOS- 
SEINEE,  8  W.R.  Cr.  60. 

(89) — Special  cases  —  Recommendation  to 
mercy.— It  is  not  proper  for  a  Judge  to  intro- 
duce into  his  direction  to  the  jury  any  question 
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as  to  recommending  a  prisoner  to  mercy.  He 
should  leave  that  solely  to  the  jury.  QUEEN 
v.  DASSEE  MUSULMANY,  11  W.R.  Cr.  46. 

(90)— Grim.  Pro.  Code,  ss.  297,  537  (d)— 
"Laying  down  the  iaiu"  what  is— Effect  of 
failure — Whether  defect  cured  by  s.  537  (d). — 
Where  the  Sessions  Judge,  both  before  and 
after  summing  up  the  evidence,  placed  certain 
questions  of  fact  before  the  jury  and  directed 
them  that,  if  they  found  certain  facts  proved, 
they  were  to  convict,  and  that,  if,  on  the  con- 
trary, they  found  certain  other  facts  proved, 
they  were  to  acquit,  held,  iOr^nond,  J  ,  dissent- 
ing) there  was  no  laying  down  of  the  law  as 
required  by  s.  297,  that  the  essential  elements 
of  the  oSence  with  which  the  accused  was 
charged  ought  to  have  been  explained,  and  that 
there  was  therefore  a  grave  misdirection  which 
would  not  be  cured  by  s.  537  (d).  BRISCOE 
Birch  v.  King-Emperor,  5  L  BR.  149  =  5 
Ind.  Cas.  981  =  11  Cr.  L  J.  340.  (25  M.  61,  F.; 
3  L.B.R.  75,  Ref.)  [R.,  7  Bur.  L.T.  20,4  Bur. 
L.T.  198  =  12  Cr.  L.J.  468  =  11  Ind.  Cas.  1004.] 

(91) — Misreception  of  evidence — Reasons  given 
by  Magistrate  for  discharge  in  the  first  instance 
— Reasons  given  by  Sessions  Judge  in  directing 
commitment — Setting  out  nature  of  defence — 
Judge's  address  to  jury  — What  should  nature 
of  address  be— Grim.  Pro.  Code,  s.  423,  cl-  2. 
— The  reasons  given  by  a  Magistrate  in  dis- 
charging the  accused  at  first  and  the  contents 
of  the  Sessions  Judge's  order  in  directing  fur- 
ther enquiry  and  the  commitment  of  the 
accused,  that  is  to  say,  the  opinions  of  these 
two  officers  should  not  be  admitted  in  evidence. 
Failure  to  set  out  clearly  the  nature  of  the 
defence  of  the  several  accused,  and  failure  to 
warn  the  jury,  in  dealing  with  the  retracted 
confession  of  one  of  the  accused,  that,  if  the 
jury  found  they  could  not  act  upon  ii  as  against 
that  accused,  they  must  wholly  disregard  it  as 
against  the  others,  will  vitiate  the  trial.  A 
Sessions  Judge  in  addressing  a  jury  should  en- 
deavour to  speak  in  a  simple  and  direct  manner, 
Tbe  charge  to  the  jury  should  not  be  involved, 
and  the  language  used  should  not  be  extrava- 
gant, so  that  the  jury  may  not  experience  any 
difficulty  in  appreciacing  his  true  intention  and 
meaning.  HARENDRA  Pal  v.  EmperOR,  7 
lad.  Cas.  915  =  11  Cr.  L.J.  538. 

(92) — Grim.  Pro.  Code,  s.  197  — Direction  to 
jury — Failure  to  explain  the  laio  to  the  jicry — 
Omission  to  explain  the  definition  of  robbery. — 
When,  in  a  Sessions  trial,  the  accused  are 
charged  with  robbery,  the  omission  on  the 
part  of  the  Judge  to  explain  to  the  jury  the 
meaning  of  the  term  robbery  vitiates  the  trial, 
and  a  re-trial  should  be  ordered  in  the  case. 
Under  s.  297,  Grim.  Pro.  Code,  the  Judge  must 
explain  to  the  jury  the  law  by  which  they  are 
to  be  guided.     In  re  Suratti,  6  Ind.  Cas.  14. 

See  ABANDONMENT  OP  CHILDREN,  1  W.R. 
Cr.  Letters,  10. 
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See  APPEAIi— APPEAL  TO  PRIVY  COUNCIL, 
15  A.  310,  22  B.  528.  P.O.,  14  Bur.  L.R.  148, 
P.O. 

Evidence  Act,  s.  30 — Confession  of  oo- 
aooused,  eSect  of — Misdirection  to  jury — Judge 
not  instructing  jury  that  confession  of  co- 
accused  was  not  enough,  if  amounts  to  mis- 
direction—See Confession  —  confessions 
BY  CO-ACCUSED— Admissibility,  5  M.L.T. 
355  =  9  Cr.  L.J.  308  =  1  Ind,  Gas.  547. 

See  Conviction,  34  C.  325  =  5  Cr.  L.J.  424. 

See  Crim.  Pro. Code,  1898,  ss.  288,  423  (2), 
2  Weir  509. 

See  Crim.  Pro.  Code,  1898,  ss.  309,  367, 
Eat.  Un.  Cr.  C.  426  =  Cr.  Rg.  90  of  1888. 

See  Crim.  Pro.  Code,  1898,  s.  423,  2  Weir 
488. 

See  Crim.  Pro.  Code,  1898,  s.  423  (2),  2 
Weir  47  =  2  Weir  515. 

See  DacOITY,  1  Weir  446,  15  C.W.N.  434  = 
10  Ind.  Cas.  684  =  12  Or.  L.J.  193. 

See  evidence  ACT,  1872,  ss.  25,  167,  11 
C.L.J.  301. 

Jury — Charge  to — Death  caused  by  blow  with 
a  weapon-  Omission  to  put  alternative  case 
under  s.  320  (8),  I.P.C— Misdirection— See 
PENAL  Code.  ss.  304,  320  (8),  6  S.L.R.  116  = 
17  Ind.  Cas.  62  =  13  Cr.  L.J.  750. 

See  Penal  Code,  s.  361,  11  Cr.  L.J.  9  =  4 
Ind.  Cas.  543  =  13  C.W.N.  754. 

As  to  causing  grievous  hurt — See  Penal 
Code,  s.  397,  1912  M.W.N.  35  =  11  M.L.T. 
20  =  22  M.L.J.  186  =  13  Ind.  Cas.  282  =  13  Cr. 
L.J.  42. 

See  PENAL  Code,  s.  475,  15  B.  189. 

See  Revision— Misdirection  and  Ver- 
dict OF  Jury,  7  W.  R.  Cr.  2. 

Misdirection  on  matter  of  small  importance 
if  a  ground  for  reversal  of  judgment — See  ST. 
53  AND  54  Vic,  C.  37,  18  C.W.N.  705  =  15  Cr. 
LJ.  326  =  23  Ind.  Cas.  678,  P.C. 

Trial  by  jury — Judge's  summing  up — Neither 
law  nor  facts  lucidly  stated — Trial  irregular — 
See  Trial.  9  M.L.T.  345  =  9  Ind.  Gas.  768  = 
12  Cr.  L.  J.  140  =  1911  M.W.N.  190. 

Charitable  Endowments. 

See  Mad.  Reg.  Vli  op  1817. 
Charin. 

Administering  poison  believing  it  to  be  a 
charm  rash  and  negligent  act — Liability  for — 
See  Penal  Code,  s.  304(A),  6  a. L.J.  203  =  31 
A.  290  =  9  Cr.L.J.  522  =  2  Ind.  Gas.  214. 

Charter-party. 

See  Act  I  of  1879,  ss.  39,.69,  L.B.R.  1872— 
1892,  623. 


Ghaukidar. 

See  Chaukidar. 

Cheating. 

—  1.— General. 

—  2.— False  Personation. 
See  Penal  Code,  ss.  415—420. 

1.— General. 

(1) — Penal  Code,  s,  415 — Cheating,  what  con- 
stitutes.— To  constitute  the  offence  of  cheating, 
it  is,  from  the  wording  of  the  section,  enough 
to  allege  that  the  property  obtained  was  in  the 
possession  of  the  person  defrauded,  and  that  it 
is  not  necessary  to  allege  that  such  property 
belonged  to  him.  QUEEN  v.  WILLIAMS,  1  Weir 
471-1  M.H.C.  31  =  1  Ind.  Jur.  0.  S  94.  [E., 
1  M.H.C.  33.] 

(2)  — Cheating,  what  constitutes. — The  nSence 
of  cheating,  as  defined  in  s.  415, 1. P.C,  requires 
that  the  person  m^de  to  deliver  property,  etc., 
or  to  do  or  omit  to  do  anything,  which  causes 
or  is  likely  to  cause  him  danger  in  body,  mind, 
reputation  or  property,  and  which  he  would  not 
have  otherwise  done,  should  be  the  person  who 
has  been  deceived.  The  oSence  is  not  com- 
mitted if  a  third  party,  on  whom  no  deception 
has  been  practised,  sustains  pecuniary  loss  in 
consequence  of  the  accused's  act.  BUNDER 
Singh  v.  Emperor,  25  PR.  1904,  Cr.  =10  P.L. 
R.  1905.  (14  P.R.  ISSO.  Cr.,  A.W.N.  1905,  234, 
17  C.  606,  R.) 

{^)-Cheating,  lohai  is— '''Intentionally ,"  mean- 
ing  of. — The  word  "  intentionally "  in  the 
second  branch  of  the  definition  of  cheating  in 
s,  415,  Penal  Code,  only  applies  to  the  act  or 
omission  which  the  person  deceived  is  induced 
to  do  or  omit  to  do,  audit  is  not  necessary,  in 
order  to  sustain  a  charge  under  that  branch  of 
the  definition,  that  the  accused  person  should 
also  have  intended  to  cause  harm  or  damage 
as  the  result  of  such  act  or  omission.  Nand 
LALL  V.  Empress,  36  P.R.  I888,  Cr.  [F.,  9 
P.R.  1914,  Cr.] 

(i)— Penal  Code,  s.  415— Scope  of  the  section 
—  What  amounts  to  cheating. —  The  words 
"  fraudulently "  and  "  dishonestly  "  do  not 
govern  the  whole  of  the  definition  of  cheating 
in  s.  415,  In  the  second  part  of  the  section,  the 
words  "  fraudulently  "  and  "  dishonestly  "  do 
not  apply.  CROWN  v.  MOHABAT,20  PR.  1889, 
Cr.  (16  P.R,  1876.  Cr.,R,)  [F.,  ISP.W.R,  1908. 
Cr.,  9  P.R.  1914,  Cr.] 

(5)— Penal  Code,  s.  ^15  -  Cheating— Elelnents 
of  the  offence. — In  a  case  where  a  person  is 
charged  with  cheating,  in  having  represented 
to  the  complainant  that  he  would  pay  the 
amount  of  a  decree,  and  thereby  induced  the 
complainant  to  make  the  payment,  held,  that, 
in  order  to  constitute  the  ofience  of  cheating, 
it  should  be  proved  that  the  accused  made  the 
representation  falsely,  fraudulently  and  dis- 
honestly, that  is  to  say,  having  at  the  time  no 
intention  to  apply  the  money  to  the  satisfaction 
of  the  decree,  but  to  misappropriate  it.     The 
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Cheating— continued, 

1.— General  —continued, 

proof  that  there  was  a  subsequent  default  was 
some  evidence  of  the  existence  of  a  dishonest 
intention  at  the  time  the  money  was  obtained, 
which  may  be  rebutted  by  the  aceused. 
In  re  Venkatachala  Pillai,  1  Weir  476. 

{6)— Penal  Code,  s.  415,  illus.  U)  mid  {g)  — 
Scope  and  effect  of — What  amounts  to  cheating. — 
Illustrations  (/)  and  {g)  of  s.  415  leave  no  doubt 
that  an  intention  as  to  the  future,  expressed 
falsely  or  dishonestly,  for  the  purpose  of  deceiv- 
ing a  person,  would  amount  to  deception  as  a 
constituent  element  of  the  ofience  of  cheating. 
But  it  would  be  most  dangerous  to  the  liberties 
of  the  people  to  lay  down  the  rule  that  a  mere 
non-fulfilment  of  a  promise  constitutes,  even 
prima  facie  evidence  of  a  fraudulent  intention 
at  the  time  vi?hen  the  promise  was  made  ;  for,  if 
it  were  so,  every  breach  of  coutract  might  be- 
come the  subject  of  a  criminal  prosecution.  In 
order  to  justify  a  conviction  for  the  ofienca  of 
cheating,  there  must  be  some  evident^e  of  an 
intention  to  cheat  at  the  time  when  the  promise, 
the  omission  to  perform  which  completes  the 
offence  of  cheating,  is  made.  EMPRESS  v. 
ASHUTOSH,  A.W.N.   1886,  262. 

(7)— Penal  Code,  ss.  417,  420—  Cheating, 
what  constitutes. — The  complainant  purchased  a 
lottery  ticket  which,  at  the  final  result,  carried 
a  price  of  Rs,  598.  The  accused  took  away  the 
ticket  from  the  complainant  representing  that  it 
carried  a  price  of  Rs.  10  or  Rs.  20  which  he 
ofiered  to  pay.  The  complainant  declined  to 
receive  the  money  and  demanded  back  the 
ticket.  The  accused  failed  to  do  so.  The 
complainant,  thereupon,  brought  against  the 
accused  a  charge  of  cheating.  The  Magistrate 
discharged  the  accused  saying  that,  as  the  ticket 
was  not  a  valuable  security,  the  maxim  de 
minimus  non  curat  lex  applied.  Held  that  the 
reason  given  by  the  Magistrate  for  not  issuing 
process  was  bad  in  law  since,  if  the  allegations 
of  the  complainant  were  established,  the  ac- 
cused, by  deceiving  the  complainant,  fraudu- 
lently or  dishonestly  induced  him  to  do  some- 
thing which  he  would  not  have  otherwise  done 
and  which  was  likely  to  cause  him  the  loss  of 
the  money  to  be  drawn  as  the  prize  won  by  the 
ticket  in  the  lottery.  BHAGWAN  KesSEW  v. 
SiBA  Valji,  4  Bora.  L.R.  75. 

(8) —  Cheating,  luhat  constitutes. — A  person 
can  cheat  in  various  ways  other  than  by  in- 
ducing the  person  deceived  to  deliver  any  pro- 
perty, or  to  do  any  of  the  acts  specified  in  s.  420, 
Penal  Code.  When  a  person  is  convicted  of 
cheating  by  inducing  the  persons  deceived  to  do 
any  of  the  acts  described  in  s.  415,  but  not 
specified  in  s.  420,  the  offence  is  punishable 
under  s.  417.  When  the  person  deceived  is  in- 
duced to  do  any  of  the  acts  specified  in  s.  420, 
then,  that  section  must  be  applied,  and  the 
Court  is  not  entitled  to  charge  under  s.  417, 
which  relates  to  a  less  serious  oSenoe.  CROWN 
V.  PO  Hlaing,  1  L.B.R.  266. 

{9)— Penal  Code,  ss.  417,  i20— Distinction- 
Jurisdiction, —  Cheating,    unaccompanied     by 
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1. — General — continued. 

delivery  of  property,  is  an  ofience  under  s.  417 
and  can  be  tried  by  a  Second-class  Magistrate, 
When  accompanied  by  delivery  of  property,  the 
oSence  is  punishable  under  s.  420,  and  is  tria- 
ble only  by  a  Sessions  Judge  or  a  First-Class 
Magistrate.  REG  v.  Bavaji,  Rat.  Un.  Cr.  C. 
96  =  Cr,  Rg.  23-9-1875. 

(10)  —Penal  Code.  ss.  415,  416  and  419— 
Cheating. —  Where  the  accused  was  found  to 
have  knowingly  represented  one  J  to  be  B,  the 
mother  of  a  sepoy  named  K  who  had  been  kill- 
ed, and  thereby  induced  the  military  authori- 
ties to  grant  a  pension  to  J  to  which  she  was 
not  entitled,  it  was  held  that  the  accused  had 
committed  the  offence  of  cheating,  punishable 
under  s.  419  of  the  Indian  Penal  Code.  EM- 
PEROR v.  KiRAT  Singh,  A.W.N.  1907,  291  = 
3  M.L.T  61  =  6  Cr.  L.J.  426. 

(11) — Depriving  one  of  property  is  necessarily 
not. — Depriving  one  of  property  is  not  necessar- 
ily cheating,  but  it  may  be  either  theft,  or 
extortion,  or  robbery  according  to  the  attendant 
circumstances.     1  W.  R.  Cr.  Letters,  12. 

(12) — Hiring  certain  properly  —Part-payment 
of  hire — Promise  to  pay  balance — Intention  to 
attach  the  property  —  Cheating. — Where  the 
accused  hired  certain  property  from  the  com- 
plainant for  use  at  a  wedding,  and  advanced  a 
portion  of  the  hire,  promising  in  writing  to  pay 
the  balance  and  to  restore  the  goods  when  the 
wedding  was  over,  being  fully  aware  that  there 
was  to  be  no  wedding,  and  intending,  when  he 
got  the  property,  to  apply  for  its  attachment 
before  judgment  as  belonging  to  another  person 
against  whom  he  had  brought  a  suit,  held  that 
the  accused  was  guilty  of  cheating.  QUEBN  v. 
KadirBux,  3N.W.P.  16. 

(13) — Receipt  of  Government  promissory  note 
— Promise  to  redeem  certain  jewels— Retaining 
for  another  debt — Cheating,  —Where  the  accused 
received  a  Government  promissory  note  promis- 
ing that  he  would  redeem  certain  jewellery,  but 
not  intending  to  do  so,  and  subsequently 
claimed  to  retain  it  for  another  debt  alleged  to 
be  due  to  him  by  the  sender,  held  that  the  ac- 
cused was  guilty  of  cheating  under  s.  415,  I. P. 
C.  Queen  v.SHEODURSHUN  Das,  3  N.W, 
P.  17.  [R.,  2  O.L.J.  524  =  3  Cr.  L.J.  160,  32 
C.  941  =  9  G.W.N.  1006.] 

(14)— Penai  Code,  ss.  269,  417,  i20— Com- 
municating syphilis  by  sexual  intercourse.— 
The  accused,  a  prostitute,  was  charged  under 
s.  269,  I.P  C,  with  communicating  syphilis  to 
a  person  who  had  sexual  intercourse  with  her. 
Held,  that  she  was  not  punishable  under  the 
section,  as,  even  assuming  that  there  was  a 
dangerous  disease  and  culpable  negligence,  still 
the  accused's  act  of  sexual  intercourse  would 
not  spread  infection  without  the  intervention 
of  the  complaining  party,  himself  a  responsible 
person  and  himself  generally  an  accomplice. 
Held,  also,  that,  if  there  was  an  offence  in  the 
case,  it  was  one  of  cheating  punishable  under 
s.  417,  or  3.  420,  if  there  was  evidence  that  the 
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1. "  General — continued. 

intercourse  was  induced  by  misrepresentation 
on  the  part  of  the  diseased  person.  QUEEN- 
EMPRESS  V.  Rakma  KOM  SADHU,    11  B.  59. 

(15)— Penal  Code,  s.  All— Selling  opium  at 
rates  higher  than  those  fixed  by  Government. — 
A  licensed  opium  vendor  commits  the  oSence 
of  cheating,  if  he  sells  opium  at  rates  higher 
than  those  fixed  by  the  Government.  EMPEROR 
V.  Pandurang  Ramchandra,  i  Bora.  L.R. 
823. 

{16)— Penal  Code,  ss.  265,  415,  m— Selling 
liquor  by  fraudulent  measure. — The  accused 
who  sold  liquor,  measuring  it  with  a  glass 
which  was  not  a  prescribed  measure,  and  of 
which  they  fraudulently  misrepresented  the 
capacity,  were  convicted  of  the  offence  of  frau- 
dulent "use  of  a  false  measure  under  s.  265, 
I. P.O.  Held,  that  they  would  more  appro- 
priately have  been  tried  for  the  o6ence  of 
cheating.  QUEKN  EMPRESS  v.  NURODIN, 
Rat.  Un.  Cr.  C.  386  =  Cr.  Rg.  36  of  1888. 

(17)— Penai  Code,  s.  415 — Inducing  a  Karkun 
to  deliver  a  warrant  of  attachment. — Where  a 
person  induces  a  Karkun  under  a  false  repre- 
sentation to  deliver  a  warrant  of  attachment  to 
him,  aud  makes  on  it  an  endorsement  to  his 
own  advantage,  and  it  appears  that,  but  for 
such  false  representation,  the  Karkun  would 
not  have  parted  with  the  warrant,  the  person 
commits  the  ofience  of  cheating  punishable 
under  s.  415.  EMPEROR  v.  HARISHUNKAR 
GANGARAM,  6  Bom.  L.R.  375. 

{\Q)— Cheating— Inducing  sonto  pay  father's 
debts  — Want  of  dishonest  intention. — To  induce 
a  son  to  piy  his  father's  debts,  by  acting  merely 
on  his  fear  of  consequences  to  his  father,  does 
not  seem  to  come  within  the  definition  of  the 
crime  of  cheating  To  describe  the  consequences 
to  be  more  serious  than,  in  fact,  they  were 
likely  to  be,  may  be  to  deceive  ;  but  if  a  frau- 
dulent or  dishonest  design,  which  is  an  essen- 
tial element  of  the  crime  of  cheating,  is  not 
apparent  in  the  persDn  deceiving,  he  does  not 
cheat.  QUEEN  v.  RAJ  COOMAR  BanerJEE, 
W.R.  1861,  Cr.  25. 

(19) — Taking  money  one  day,  and  dishonestly 
running  aioay  without  paying. — The  mere 
taking  of  money  one  day,  and  dishonestly 
running  away  without  paying  the  next  day,  is 
not  necessarily  cheating.  There  must  be  an 
intention  to  deceive  and  defraud  at  the  time  of 
taking  the  money.  QUEEN  v.  HEERAMUN 
HULWYE,  5  W.R.  Cr.  5  =  1  Ind.  Jup.  N.S.  97. 

(20) — Proof  necessary  for  offence  of  cheating 
— Contractor  receiving  money  for  loork  not 
finished.— A  contractor  in  the  Public  Works 
Department,  who  was  charged  with  cheating  in 
respect  of  a  sum  of  money  which  he  received 
on  account  for  work  which  he  had  not  then 
finished,  was  acquitted  on  the  ground  that 
there  was  no  proof  (1)  that  there  was  a  false 
pretence  made  use  of  by  the  accused,  (2)  that 
he  knew  he  was  making  use  of  a  false  pretence 
or  that   he  intended  to  defraud,  (3)  that  the 
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Public  Works  Department  were  deceived  by  the 
pretence  as  they  believed  in  its  truth,  and  (4) 
that  the  accused  received  the  money  with  the 
intention  of  causing  wrongful  loss  to  the 
Government.  QUEEN  v.  KalIPUDDO  PORA- 
MANICK,  23  W.R.  Cp.  43. 

{21)  — Wrongful  gain  or  loss  —  Penal  Code, 
s.  415  and  ss.  23  a7id  24  —Selling  rice  at  higher 
rate  than  that  agreed  upon. — A  person,  who 
purchased  rice  from  a  famine  relief  officer  at  a 
certain  rate  (16  seers  to  the  rupee)  on  condition 
that  he  should  sell  it  at  a  seer  less  for  the  rupee, 
would  not  be  guilty  of  cheating  if  he  did  not 
sell  it  at  the  rate  agreed  on,  but  at  12  seers  as, 
in  such  a  case,  there  would  be  no  wrongful  gain 
or  wrongful  loss  to  any  one.  QUEEN  v,  LALL 
Mahomed,  22  W.R.  Cr.  82. 

(22) — Penal  Code,  s.  4:15— Cheating— Pur- 
chase of  waste  paper  by  Government  servant 
under  assumed  name. — In  the  office  of  the 
Accountant-Geoeral  it  was  the  practice  from 
time  to  time  to  put  up  quantities  of  waste 
paper  to  public  auction.  One  Kutab  Ali,  who 
was  a  diftari  in  the  office,  purchased  at  one 
of  these  auctions  a  quantity  of  waste  paper, 
bidding  for  it  under  an  assumed  name.  Held 
that,  in  the  absence  of  any  rules  forbidding 
employees  in  the  office  from  bidding  at  such 
sales,  it  was  doubtful  whether  the  accused  had 
been  guilty  of  the  offence  of  cheating.  KlNG- 
EMPBROR  v.  KATUB  ali.  A.W.N.  1902,  151 
[F.,  A.W.N.  1903,  231].  See  also  EMPEROR 
V.  KUTUB  ALI,  A.W.N.  1903,  231. 

(23) — Penal  Code,  s-  il5— Selling  adulterated 
milk  as  pure  milk. — The  selling  of  milk  and 
water  in  about  equal  proportions  as  pure  milk 
will  support  a  finding  of  cheating  under  s.  415 
of  the  I.'P.O.  QUEEN-EmpRESS  v.  NANA,  Rat. 
Un   Cr.  C.  145. 

(24) — Penal  Code,  s.  4:17— Cheating — Includ- 
ing an  article  not  supplied  in  a  bill. — The  mere 
fact  that  there  had  been  a  wrong  entry  in  a  bill 
would  not  of  itself  constitute  the  oSence  of 
cheating.  To  constitute  that  offence,  it  must 
be  shown  that  the  accused,  by  deceiving  the 
complainant,  fraudulently  or  dishonestly  in- 
duced him  to  deliver  property  or  intentionally 
induoed  him  to  do  or  omit  to  do  something 
which  he  would  not  have  done  or  omitted,  if  he 
had  not  been  so  deceived,  such  an  act  or  omis- 
sion causing  or  being  likely  to  cause  damages  to 
him  in  his  property.     Baij  NATH  Ram  MARW- 

ARi  V.  Burgess,  5  C.W.N.  255. 

[25)— Penal  Code,  s-  420— Cheating— Pur- 
cliase  of  goods— Non-payment  of  price — Evidence 
of  similar  previous  non-payment  to  other  firms. 
— The  accused  purchased  som6  wool  with 
delivery  of  possession  from  a  firm,  agreeing  to 
pay  the  price  on  the  next  day.  Default  was 
made  in  the  payment  of  the  purchase  money 
at  the  stipulated  time,  and  the  accused  pledged 
the  wool  to  another  and  raised  money  thereon. 
In  these  circumstances,  the  accused  was  con- 
victed   of  cheating    and   thereby    dishonestly 
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inducing  delivery  of  property,  under  s.  420, 
Indian  Penal  Code.  The  Magistrate  admitted 
in  evidence  the  statements  of  twu  persons  from 
whom  the  accused  had  purchased  wool  in 
similar  circumstances,  and  who  had  not  been 
paid  yet,  their  wool  also  having  been  pledged  by 
the  accused  to  another: — Held  (1)  that  the 
evidence  of  these  persons  must  be  excluded  from 
consideration  on  the  principles  of  Reg  v.  Par- 
bhudas,  (11  B.H.C-  90j,  because  their  evidence 
related  to  transactions,  the  character  of  which 
was  itself  in  question,  and  to  accept  their  state- 
ments as  proving  cases  of  cheating  against  the 
accused  would  be  to  find  him  guilty  in  those 
instances  without  a  trial  ;  (2)  that  a  fraudulent 
purpose  could  not,  under  the  circumstances, 
be  safely  inferred  from  the  aooused  not  paying, 
or  from  his  inability  to  pay  for  the  wool  on  the 
next  day  as  agreed  ;  (3)  that  to  sustain  a  con- 
viction of  cheating  under  s.  420,  I  P.O.,  there 
must  be  evidence  to  prove  that,  when  the 
accused  bought  the  wool,  he  did  not  intend  to 
pay  for  the  ssme.  QueEN-EMPRESS  v. 
Fazul,  Rat  Un.  Cr.  C.  312  =  Cr.  Rg.  66  of 
1886. 

i26)— Penal  Code,  ss.  465,  417.  511— An  entry 
by  debtor  in  creditor's  book. — Where  a  debtor, 
who  owed  some  money  to  the  complainant,  was 
asked  by  the  latter  to  see  the  account  book,  and 
the  accused  finding  that  he  owed  a  certain  sum 
to  the  oomplamant,  and  being  asked  by  him 
to  m^ike  an  entry  to  that  eSect  in  the  account 
book,  made  an  entry  in  a  language  unknown 
to  the  complainant  to  the  efiect  that  he  had 
paid  the  complainant  that  amount  on  a  certain 
date,  held,  that  the  accused  was  not  guilty  of 
forgery,  as  the  entry  was  not  a  document  made 
by  the  prisoner  with  the  intention  denoted  by 
the  first  clause  of  s!  464,  or  caused  by  him 
to  be  signed  or  executed  within  the  meaning  of 
the  third  clause  of  that  section  ;  but  that  the 
aooused  was  guilty  of  an  attempt  to  cheat. 
Queen-Empress  v.  Kunju  Nair,  12  M.  114 
=  1  Weir.  839.     [F.,  Rat.  Un.  Cr.  Gas.  595.] 

(21)— Ptnal  Code,  ss.  415.  419  and  463  — 
Admissio7i  to  University  examinations  on  false 
personation,  and  signing  answer  papers  in 
another's  name. — Where  a  person,  by  falsely 
representing  himself  to  be  a  diSerent  person  at 
a  University  Examination,  got  a  hall  ticket 
under  that  name  and  wrote  answer  papers  to 
questions  and  signed  them  with  the  name  of 
that  person,  held,  that  the  accused  was  guilty 
under  s.  419  of  cheating  by  personation  and  of 
forgery  under  s.  416,  Penal  Code.  QUEBN- 
Empress  V.  APPaSaMI,  12  M.  151  =  1  Weir. 
480  =  1  Weir  541  =  13  Ind.  Jur.  53.  [F.,  15  A. 
210=  13  A.W.N.  96M2^p..  28  M.  90  =  1  Weir 
538-A;  R  ,  1  P.R,  1907  =  32  P.L.R.  1907,  Rat. 
Un.  Or.  0.  627.] 

(23)— Penal  Code,  ss,  415  and  i62— Forward- 
ing false  certificate  of  character  and  past 
employment  along  with  application  for  employ- 
ment— Offence  committed,  cheating  or  forgery, — 
Where  a  person,  a  fireman,  sent  an  application 
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for  employment  to  the  Locomotive  Superinten- 
dent of  the  Burma  Railways,  and  forwarded 
along  with  his  application  a  false  certificate,  as 
if  given  by  the  North-Western  Railway  authori- 
ties, to  the  ef!eot  that  he  was  employed  as  a 
driver  on  the  North-Webtern  Railway  and  was 
of  good  character,  held,  he  was  guilty  of  an 
attempt  to  cheat,  and  not  of  forgery  KlNG- 
EmpEROR  v.  PAZAIi  Din,  1  PR.  190?  Cr  = 
32  PL. R.  1907.  (21  A  113,  2  East  92,  5  C. 
W.N,  897,  9  G.  53,  17  C.  606.  15  A.  210,  12 
M.  151,  28  M.  90,  6  A.  97,  2  P.R.  1895  Cr,  R., 
W.R.  F.B.— R.  71,  Dis.) 

(2di— Penal  Code,  s.  4:17 —Cheating -Induc- 
ing a  pert' on  to  part  lulth  valuable  security  by 
false  representation. — Where  a  person  obtains 
delivery  of  a  deed,  or  other  valuable  security, 
after  making  a  promi-^e,  which  he,  at  the  time, 
does  not  intend  to  keep,  he  is  guilty  of  cheating, 
inasmuch  as  his  intention  in  inducing  the  other 
person  to  part  with  the  deed  is  fraudulent. 
HIGH  Court  proceedings,    l  Weii'  478. 

{30) —Penal  Code,  s.  417 — Application  to  a 
Tahsildar  for  land  free  of  lax  —  Misrepresenta- 
tion.—Wbete  a  person  applied  to  a  Tahsildar 
for  certain  acres  of  land  on  cowle  tenures  free 
of  tax  for  five  years,  having  falsely  repre- 
sented that  the  lands  applied  for  were  waste 
lands,  held,  that  the  accused  was  guilty  of 
cheating  as  the  TaHsildar  was  deceived  by  the 
accused's  misrepresentation  and  forwarded  hia 
application  to  his  superior.  HIGH  COURT 
Proceedings,  6th  January,  1871.  i  Weir 
477  =  6  M.H.C.  App.  12. 

(31) — Person  sending  luggage  through  a 
passenger  to  evade  payment  of  iuggaqe  fxre.— 
Every  passenger  is  entitled  to  the  conveyance 
of  a  certain  quantity  of  luggage,  whether  it 
belongs  to  him  or  to  another  who  has  made 
over  his  luggage  to  him  in  order  to  evade 
payment  of  charge  for  over-weight.  In  the 
absence  of  a  rule  providing  for  the  conveyance 
of  the  passengers'  personal  property  only,  the 
servant  of  a  Railway  Company  is  not  competent 
to  enquire  into  the  ovdr-weight  of  luggage  which 
passengers  take  with  them  when  travelling.  To 
such  a  case,  s.  417,  Penal  Code,  d^es  not  apply. 
Crown  v.  Paras  ram,  25  P.R  1903,  Cr.  =  i28 
PL  R    1903. 

(321— Penrti  Code,  s.  4^11— Cheating— Fraud 
or  dishonesty, — Where  a  person  was  convicted  of 
cheating,  under  s,  417  of  the  Penal  Code,  in 
that  he  induced  his  master's  brother  to  go  to 
another  village,  by  falsely  representing  to  him 
that  his  master  was  ill  at  that  village,  held, 
that  the  conviction  was  wrong,  since  the  accused 
had  not  acted  fraudulently  or  dishonestly 
within  the  meaning  of  s.  415  of  the  Code. 
Queen-Empress  v.  Punjia,  Rat-  I'd.  Cr.  C. 
423. 

(33)— Penal  Code,  s  ill-Cheating  -Dis- 
honest  intsntion- — In  order  to  convict  a  parson 
under  s.  417,  there  must  be  evidence  to  show 
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that,  at  the  time  at  which  he  induces  the  com- 
plainant to  part  with  his  money  or  to  do  or  omit 
to  do  anything,  he  has  an  intention  of  acting 
fraudulently  or  dishonestly.  In  re  ViRASWAMI, 
1  Weir  478. 

(34)— PenoZ  Code,  ss.  415,  i20— Cheating— 
Deception  and  dishonesty. — The  accused  was  a 
person  authorised  to  collect  subscriptions 
towards  the  funds  of  a  charitable  society.  He 
produced  the  society's  subscription  book  before 
one  P,  the  health  officer  of  a  big  Municipality, 
and,  falsely  representing  himself  to  P  to  be  a 
servant  of  the  Municipality,  obtained  a  sub- 
scription of  Rs.  10  from  him  for  the  society 
and  duly  paid  the  sum  over  to  the  institution. 
He  was,  however,  subsequently  tried  and  con- 
victed under  s.  4-JO  of  the  1.  P.  Code  for  having 
made  this  false  statement.  Held,  reversing 
the  conviction,  the  accused  was  not  guilty  of 
cheating,  since  he  practised  no  dishonest 
deception  causing  wrongful  loss  or  wrongful 
gain,  having  regard  to  the  fact  that  considera- 
tions other  than  the  false  statement  might  have 
influenced  P  to  subscribe  towards  the  fund. 
ASHUTOSH  MaLLICKv.  EMPEROR,  33  0.50  = 
3  Cr.  L.J.  214. 

(35)— PewaZ  Code,  Act  XLY  of  1860,  ss.  415, 
420 —  Cheating  —  Serious  nature —  Sessions 
Court. — Cheating  unaccompanied  by  delivery  of 
property  may  be  punished  under  s.  415  ors.  420 
of  the  Penal  Code,  but,  if  of  a  serious  nature, 
the  case  should  be  sent  to  the  Sessions  Court, 
The  trial  of  such  a  case  by  a  Magistrate  is  not, 
however,  an  excess  of  jurisdiction.  REG  v. 
Bapu,  Rat.  Un.  Cr.  C.  2. 

(36)— Penai  Code,  ss.  415,  iU—CJieating, 
what  amounts  to — Concealment  of  prior  incum- 
brance by  vendor— Transfer  of  Property  Act, 
s,  55. — Where  there  is  a  concealment  of  fact, 
there  is  neither  fraud  nor  dishonesty,  unless 
there  is  a  duty  imposed  by  law,  as  between  the 
accused  and  the  person  with  whom  he  is  deal- 
ing, to  make  the  fact  known.  Where  the  ven- 
dor of  a  land  omitted  to  inform  the  vendee  of 
the  existence  of  a  prior  mortgage,  lield,  that 
there  was  no  obligation  oast  on  him  by  s.  55, 
Tr.  P.  Act,  to  disclose  to  the  vendee  the  exist- 
ence of  the  mortgage,  inasmuch  as  the  mort- 
gage was  effected  by  a  registered  instrument, 
and  the  vendee  could,  with  ordinary  care,  have 
ascertained  its  existence,  that  the  accused  was 
not  proved  to  have  said  that  it  was  unincum- 
bered on  being  questioned  by  the  vendee,  and 
that,  therefore,  the  accused  was  not  guilty  of 
cheating.  EMPEROR  v.  BiSHAN  DAS,  27  A. 
561  =  A.W.N.  1903,  98  =  2  A.L.J.  268  =  2  Cr. 
L.J.  218.  (12  B.H.C.  322,  R.)  [N.F.,  101  P.L.R. 
1908,  Cr.  =  3  P.W.R.  1908,  Cr.;  R.  11  Gr.  L.J. 
610  =  8  Ind.  Cas.  256  =  40  P.W.R.  1910,  Cr.] 

(37)— Penai  Code,  ss.  177,  182,  415— False 
statement  as  to  place  of  residence  for  facilitating 
recruitment  to  the  police. — A  person  making  a 
false  statement  in  respect  of  his  place  of  resi- 
dence, in  order  to  facilitate  his  recruitment  in  a 
certain  district,  has  not  oommitted  the  offenoe 
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comtemplated  by  s.  177  or  s.  182,  I. P.O.,  nor 
has  he  committed  the  offence  of  cheating  under 
s.  415.  Empress  v.  Dwarka  Prasad,  6  A, 
97=  A.W.N.  1883,  224.  [S.,  13  B.  506,  15  A. 
210,  32  P.L.R.  1907  =  1  P. R.  1907,  Cr.] 

(38) — Penal  Code,  s.  4.15— Chsating  —  Vendor 
dishonestly  fioncealing  fact  of  incumbrance  on 
property— Criju.  Pro.  Code  (1893),  ss.  252, 
253  and  439 — Discharge  of  accused  without 
taking  evidence  for  the  prosecution  — Held  that, 
where  the  accused  is  summoned  and  the  evi- 
dence of  the  complainant  is  ready,  it  is  desira- 
ble that  the  Court  should  not  dismiss  the  com- 
plaint without  taking  all  such  evidence  as  may 
be  produced  in  support  of  the  prosecution.  Held 
also  that,  if  a  vendor  at  the  time  of  selling  bis 
immoveable  property,  either  makes  a  positive 
statement  that  the  property  is  encumbered  or 
dishonestly  conceals  the  facts  within  his  know- 
ledge thinking  that  if  he  stated  those  facts  the 
vendee  would  not  buy,  he  can  be  convicted  of 
cheating  as  defined  in  s.  4l5,  I.P.C.  MUSST. 
Begam  Bibi  V,  Ghulam  Muhammad,  3 
P.W.R.  1908,Cr.  =  lClP.LR  1908-7  Cr.  L.J. 
272.     (27  A.  561,  N.F.  and  Appr.) 

am— Penal  Code,  ss.  415,  411— Cheating- 
Debt  really  due— Payment  made  in  the  expecta- 
tion of  bond  securing  the  debt  being  returned — 
Return  of  another  and  a  false  bond — Money  paid 
available  for  other  existing  debt — False  pretence 
— False  inducement  —Fraud  and  deceit— Damage 
or  loss,  remote  if  contemplated— Conduct  of 
parties. — Per  RAMPINI,  J — When  a  person 
makes  a  false  document,  a  bond,  with  the  object 
of  inducing  another  person  by  means  of  the 
counterfeit  bond  to  pay  him  his  debt  and  then 
by  means  of  a  genuine  registered  bond  previ- 
ously executed  by  him  to  sue  him  for  the  money, 
and  so  recover  it  from  him  twice,  he  is  guilty 
of  cheating.  In  the  absence  of  an  express  find- 
ing that  the  complainant  was  induced  by  the 
show  of  the  counterfeit  bond  to  pact  with  his 
money,  or  any  express  statement  in  the  com- 
plainant's evidence,  it  is  sufficient  to  constitute 
the  offence,  if  the  conduct  of  the  parties  or  the 
other  evidence,  in  the  case  makes  it  clear  that 
the  complainant  parted  with  his  money  on  the 
understanding  that  the  genuine  bond  would  be 
returned.  Per  WOODROFFB,  J.— To  constitute 
the  offence  of  cheating,  there  must  be  a  decep- 
tion, which  must  precede  and  induce,  under 
the  first  part  of  the  s.  415  of  the  Penal  Code, 
the  delivery  or  retention  of  the  property  or  the 
act  or  the  omission  referred  to  in  the  second 
part.  But  such  deception  may  be  by  words  or 
by  conduct.  As  to  what  is  sufficient  to  consti- 
tute a  deception  must  be  decided  in  each  case 
on  its  own  facts.  When  a  person  owes  money 
to  another,  he  is  not  bound  to  pay  in  respect 
of  any  debt  other  than  that  he  admits  and  is, 
in  fact,  due  and  only  then  upon  the  return  of 
the  bond  securing  that  debt,  if  at  the  time  of 
tender  he  asks  for  it.  When  a  person  receives 
money  due  to  him  from  another,  which  that 
other  person  pays,  with  ihe  intention  not  to 
credit  the  money  to  the  real  debt  due  but  to 
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deceive  him  into  paying  money,  due  on  a  real 
debt,  and  keeps  the  money  under  the  pretence 
of  crediting  it  to  a  debt,  which  the  other  per- 
son did  not  owe  upon  a  bond,  which  he  did  not 
execute,  the  debt  lor  which  the  payment  is 
made  remains  unpaid  and  the  person  is  guilty 
of  cheating.  The  payment  of  the  money  can- 
not be  severed  from  the  other  incidents  of  its 
having  been  paid  without  getting  back  the 
bond,  and  the  fact  that  it  has  been  credited 
to  another  and  a  false  debt,  and  the  possibility 
of  a  fraudulent  claim  on  the  retained  bond  can- 
not be  considered  to  be  a  damage  too  remote. 
Held,  further,  on  the  evidence,  tbe  case  for  the 
prosecution  was  untrustworthy  and  the  convic- 
tion should  be  set  aside.  Per  Mookerjee,  J. 
— In  order  to  bring  a  case  within  the  first  part 
of  s,  415  of  the  Penal  Code,  it  is  essential,  in 
the  first  place,  that  the  person  who  delivers  the 
property  should  have  been  deceived  before  he 
makes  the  delivery,  and,  in  the  second  place, 
that  he  should  have  been  induced  to  do  so 
fraudulently  or  dishonestly.  When  a  person 
makes  a  payment  in  the  hope  or  expectation 
that,  after  he  has  made  the  payment,  the  bond 
would  be  returned,  it  is  not  by  itself  sufficient  to 
show  that  he  has  been  deceived  by  the  accused 
into  making  the  payment.  When  a  debtor 
pays  his  just  dues,  he  cannot  be  said  to  be,  frau- 
dulently or  dishonestly,  induced  to  pay  with- 
in the  meaning  of  ss.  24,  25  of  the  Penal  Code. 
The  payment  itself  of  such  just  dues  cannot  be 
said  to  cause  any  wrongful  loss  to  the  debtor  or 
wrongful  gain  to  the  creditor,  and,  assuming 
that  the  creditor  might  have  sued  the  debtor 
upon  the  bond  and  sued  successfully  in  spite  of 
the  fact  that  the  debt  has  been  discharged,  the 
wrongful  loss  of  the  complainant  would  be  the 
result  of  enforcing  such  decree  and  the  fraud  of 
the  creditor  would  consist  in  obtaining  such  a 
decree.  The  damage  or  harm  referred  to  in 
8.  415  of  the  Penal  Code  must  be  the  necessary 
consequence  of  the  act  done  by  reason  of  the 
deceit  practised  or  must  be  necessarily  likely 
to  follow  therefrom  ;  the  possibility  of  a  suc- 
cessful fraudulent  litigation  is  too  remote  to  be 
in  contemplation  of  the  statute.  However  im- 
moral a  deception  may  be,  it  does  not  consti- 
tute the  ofienco  of  cheating,  if  its  object  is  only 
to  cause  a  distribution  of  property,  which  the 
law  recognizes  as  rightful  ;  there  must  be  an 
intention  to  acquire,  or  retain,  wrongful  pos- 
session of  that  to  which  some  other  person  has 
a  better  claim,  and  which  that  other  person  is 
entitled  to  recover  by  law  ;  in  all  such  cases, 
the  object  is  wrongful  gain  attended  with  wrong- 
ful loss.  Rama  Nath  Kalapahar  v.  King- 
Emperor,  2  C.L.J.  524  =  3  Cr.L.J.  160.  (32 
C.  94,  32  G.  775,  17  C  605,  B.)  [R.,  16  C.L.J. 
453=17  C.W.N.  379  =  13  Cr.L.J.  897  =  17  Ind. 
Cas.  993.] 

(40)  —Inducing  person  to  enter  into  contract  by 
false  statements  of  intention, — Where  a  person 
instigates  another  to  enter  into  a  contract  by  a 
false  statement  of  his  own  intention  to  fulfil  its 
terms,  he  commits  tbe  oSenoe  of  cheating  ; 
67 
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but  the  mere  non-fulfilment  of  the  contract  is 
no  prima  facie  evidence  even  of  an  original  intent 
to  defraud.  The  complainant  has  the  burden 
of  clearly  establishing  the  initial  deceit,  which 
is  the  gist  of  the  oSenoe.  SHADULA  v.  Lal 
Singh,  13  C.P.L.R.  97.     (9  B.H.C.  448.  R.) 

(U)— Penal  Code,  ss.  415,  i20— Cheating— 
Contract— Breach — Intention  to  perform  when 
contract  entered  into,  absence  of — Dishonest  in- 
tention —  Misrepresentation — Appropriation  of 
money  to  other  than  pur-pose  for  which  advanced. 
— The  complainant's  firm  had  advanced  money 
to  the  accused  ou  the  understanding  that  the 
accused  would  purchase  rice  from  the  outlying 
hats  and  ship  and  deliver  the  same  at  the  firm's 
place  of  business,  where  it  would  be  sold,  the 
profits  on  the  sale  going  to  the  accused,  and  the 
accused  being  liable  to  pay  to  the  complainant's 
firm  the  capital  advanced  with  interest,  and  a 
commission  of  one  anna  per  maund  of  rioe  sold. 
The  accused  failed  to  deliver  the  rice  within  the 
stipulated  time  and  was  charged  with  cheating. 
The  representations,  made  by  the  accused  to 
the  complainant's  firm  when  getting  the  ad- 
vance, were  not  entirely  false,  and  it  appeared 
that  the  accused  had,  to  some  extent,  endea- 
voured to  carry  out  the  terms  of  the  agreement, 
though  he  was  also  found  to  have  converted 
a  small  portion  of  the  money  to  his  own  use  in 
paying  ofi  his  own  debts.  Held,  that  the  case 
was  really  one  of  a  breach  of  contract.  The 
mere  fact  that  the  accused  converted  a  small 
portion  of  money  to  his  own  use  was  not  in  it- 
self sufficient  to  prove  that  the  intention  of  the 
accused,  when  he  received  the  money  from  the 
complainant's  firm,  was  dishonest  or  that  he 
obtained  it  by  fraudulent  misrepresentation  of 
facts,  The  important  question  to  be  considered 
was  whether  the  accused,  when  he  took  over 
the  money  from  the  complainant's  firm,  had 
any  intention  of  performing  the  contract. 
Deputy  Legal  Remembrancer  v.  Ijjat- 
ULLA  Kazi,  10  C.W.N.  1003  =  4  Cr.L.J.  134. 

(42) — Attempt  to  cheat. — The  essence  of  tbe 
oSence  of  cheating  is  a  fraudulent  or  dishonest 
intention  ;  and  the  act  done  towards  the  com- 
mission of  the  offence,  which  is  requisite  to 
establish  the  attempt  to  cheat,  must  be  done 
with  a  fraudulent  or  dishonest  intent.  QUEBN- 
EMPRESS  v.  HARADHAN,  19  C.  380. 

(43)— Pe«aZ  Code,  ss.  417,  bll— Attempt  at 
cheating. — Where  the  evidence  established  the 
fact  that  the  accused  informed  an  Octroi 
Superintendent  that  there  were  16  maunds  of 
an  article  in  a  cart,  whereas  there  were  only  6, 
and  by  this  act  he  induced  the  Superintendent 
to  grant  him  a  refund  of  the  duty  on  16 
maunds  of  the  article  instead  of  6  maunds,  and 
where  this  was  discovered  before  any  money 
was  paid  to  the  accused  ;  held,  that  the  accused 
was  guilty  of  an  attempt  at  cheating  undec 
s.  417  read  with  s.  511,  I.P.C.  Bhagwan 
DAS  v.  King-Emperor,  2  A.L.J.  718  =  2  Cr. 
L.J.  788. 
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Cheatiag — continued. 

1 .  —  General — continued. 

(44) — Penal  Code,  s.  4:20— Attempt  to  cheat- 
Preparation. — Where  the  accused,  an  Assistant 
Station-Master,  prepared  fictitious  consign- 
ment notes  for  articles  not  in  existence  and 
forwarded  the  same,  held,  that  the  act  was 
merely  one  preparatory  to  the  oSence  of  cheat- 
ing, not  done  in  the  attempt  to  cheat.  QUEEN- 
Empress  v.  Raghunath,  Rat.  Un.  Cr. 
C.  470. 

(45) — Penal  Code,  ss.  417  and  511 — Attempt 
at  cheating — False  representation  to  pleader — 
Damage  or  harm  in  mind,  reputation — Com- 
plainant, posidon  of  — Where  A,  falsely  repre- 
senting himself  to  be  a  member  of  the  firm  of  B, 
which  firm  were  clients  of  a  pleader  C,  went  to 
the  pleader  and  instructed  him  to  write  a 
letter  on  behalf  of  B.  cancelling  a  certain  con- 
tract, and  where  A  wrote  the  letter,  but  instead 
of  despatching  it  to  the  addressee,  sent  it  to  B's 
shop  where  the  fraud  was  discovered  :  held, 
the  despatch  of  the  letter  would  have  caused 
injury  to  the  pleader  in  mind  and  reputation, 
he  would  certainly  have  been  likely  to  lose  re- 
putation, and  perhaps  business,  if  it  appeared 
that  he  had  been  negligent  and  had  been 
readily  deceived.  Held,  therefore,  that  A  was 
rightly  convicted  of  an  attempt  at  cheating. 
The  prosecutor  in  all  criminal  cases  is  really 
the  Crown  ;  the  complainant  merely  sets  the 
machinery  of  the  Court  in  motion.  In  cases 
of  cheating,  it  is  not  necessary  that  the  com- 
plainant should  have  been  the  person  deceived. 
Mahadeo  Lal  v.  King-Emperor.  7  C  L.J. 
375  =  12  C.W.N.  750  =  7  Cr.  L.J.  342.  [R.,  9 
P.R.  1914,    Cr.] 

(46) — Penal  Cade,  ss.  417  and  511 — Cheating 
and  attempt  to  cheat — Power  to  impose  Munici- 
pal taxes~S  39,  Act  XIII  of  1884.— In  this 
case  it  was  proved  that  the  accused  attempted 
to  pass  at  the  Lahore  Octroi  goods  described 
by  him  as  linseed  and  iron  bolts  which  were 
really  turpentine  and  tobacco  respectively. 
When  charged  with  attempt  to  cheat,  it  was 
contended  on  his  behalf  that  the  octroi  on 
turpentine  and  tobacco  exacted  by  the  Manici- 
pality  was  illegal  and  that  no  offence  could  be 
committed  in  evading  it.  The  Magistrate 
acquitted  the  accused  holding  that,  without 
the  sanction  of  the  Imperial  Government,  the 
octroi  was  illegal.  On  appeal  by  the  Local 
Government,  the  Chief  Court  set  aside  the 
acquittal  and  convicted  the  accused  of  attempt 
to  cheat  under  es.  417  and  511,  Indian  Penal 
Code,  holding  that  the  authority  which  had  the 
power  to  sanction  the  taxes  in  question  was  the 
Local  Government  of  the  Punjab,  which  had 
sanctioned  it.  Executive  or  administrative 
orders  passed  by  the  Governer-General  in 
Council,  which  may  be  held  to  require  that 
the  consent  of  the  Supreme  Government  should 
be  obtained  before  taxes  are  imposed  under 
8.  39,  Act  XIII  of  1884,  are  clearly  not  orders 
and  rules  under  the  Act.  EMPRESS  v.  GhuLAM 
ALI,  P.L.R.  1900,  38,  Cr. 


C/iea</o^— continued. 

1. — General — continued. 

U7)— Penal  Code  (Act  XLV  of  1860),  s.  417 
— Cheating  —  Attempt  to  defraud  Railway  Com- 
pany.— The  accused  entrusted  some  of  his  lug- 
gage at  a  Railway  Station  to  a  Railway  pas- 
senger who  paid  his  full  fare  aud  also  for  the 
luggage  in  excess  of  what  was  allowed  by  the 
rules.  For  this  he  was  convicted  of  attempt- 
ing to  defraud  the  Railway  Company  under 
Bye-law  8  of  the  Railway  Company.  Held, 
that  the  conviction  was  illegal.  EMPEROR  v. 
PARAS  RAM,  128  P.L.R.  1903  =  25  P.R.  1903, 
Cr. 

(iS,)— Penal  Code,  ss.  116,  232,  241,  420— 
Counterfeiting  Queen's  coin — Abetment  of  cheat- 
ing.—  Where  a  person  was  charged  with  having 
parted  with  a  double  pice  coin,  whitened  with 
quick-silver,  for  the  purpose  of  changing  it  for 
copper-coins  as  a  rupee,  held,  that  he  was  not 
liable  to  be  convicted  under  s.  241,  nor  under 
s.  232,  unless,  at  the  time  of  whitening  the 
coin,  he  intended  thereby  to  practise  deception, 
or  knew  it  to  be  likely  that  deception  would 
thereby  be  caused.  Ofherwise,  the  accused 
could  be  convicted  of  abetting  th.T  person  to 
whom  the  coin  was  given  to  cheat  the  person  to 
whom  he  was  sent  with   the   counterfeit  rupee. 

Empress  v.  Miharban,  9  P.R.1884,  Cr. 

(49) — Passing  off  girl  for  marriage  as  of 
another  caste. — To  describe  a  Brahman  woman 
as  a  Kirari  is  not  cheating  by  personation,  but 
may  be  an  ofience  under  s.  420,  I. P.O.  DURGA 

Das  v.  King  Emperor,  13  PR.  190i,  Cr.= 
114  P.L.R.  1904.  [E.,  12  Cr.  L.J.  94  =  9  Ind. 
Cas.  511  =  56  P.L.R.  1911.] 

See  Abetment,  4  P.R,  1905,  Cr. 

See  ACT  XVIII  OF  1879,  s.  12,  7  A.  290,  P.B. 

See  ATTEMPT,  8  A.  303  =  A.W.N.  1886,  125, 
16  C.  310,6  P.R.  1868,  Cr. 

See  Criminal  Breach  of  Trust,  a. W.N. 
1881,  32,  1  Weir.  466. 

See  Criminal  Misappropriation,  A.W.N. 
1905.  9. 

See  Crim.  PRO:  Code,  1898,  ss.  179,  222, 
235  to  239,  531  and  537,  18  P.W.R.  190S.  Cr.= 
8  Cr.L.J.  75. 

See  Crim.  Pro. Code,  1898.  s.  562,  23  P.W. 
R.  1908,  Cr.,  3  L.B.R.  95  =  3  Cr.  L.J.  21,  F.B. 

See  Evidence  act,  1872,  ss.  14,  16,  9  C.L. 
J.  610  =  36  C.  573  =  13  C.W.N.  973  =  2  Ind. 
Cas.  601. 

See  FORGERY,  15  A.  210  =  A.W.N.  1893,  96, 
19  C.  380. 

Joint  trial  of  several  persons  charged  with 
distinct  ofiences  of.    See  JOINDER  OF  CHARGES 

—Misjoinder  of  Charges,  16  P.R.  1902, 
Cr. 

Charge  of  criminal  breach  of  trust — Convic- 
tion for — Whether  sustainable — See  JOINDER 
OF  Charges— Misjoinder  of  charges,  9 
Or.  L.J.  406  =  1  Ind.  Cas.  867. 
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Cheating — continued, 

1  —  General — concluded. 

See  Joinder  of  Charges— Misjoinder 
OF  Charges,  2  C.L  J.  618  =  lO  G.W.N.  520  = 
3Cr.L.J.  111. 

Joinder  of  charges  of  daooity,  forgery,  using 
a  forged  document  as  genuine,  and — See 
JOINDER  OF  Charges— When  legal,  li 
C.W.N.  715  =  5  Cr.L.J.  484. 

See  Penal  Code,  ss.  75  and  417.  19  P.R. 
1889,  Cr. 

'  By  furnishing  false  balance-sheet — See 
Penal  Code.  ss.  109,  415,  4i8,  16  A,  88  =  A. 
W.N.  1894,  23. 

See  Penal  Code,  ss.  109.  417,  457,  468, 
471  and  511.  30  C.  822  =  7  C.W.N.  639. 

See  Penal  Code,  ss.  230  and  420.  AW.N- 
1906,  308  =  4  Cr.L.J,  453  =  29  A.  141  =  4  A.L.J- 
43. 

See  Penal  Code,  ss.  366,  372,  419  and  420, 
114  P.L.R.  1904  =  13  P.R.  1904,  Cr. 

Offence  of — Whether  a  Sessions  Case— See 
Sessions  Case,  21  W.R.  Cr.  4i. 

2. — False  PeFsonation. 

(1) — Penal  Code,  s.  415 — Cheating  by  false 
representation. — The  complainant  a  salt-mer- 
chant, went  to  buy  34  maunds  of  salt  at  Kha- 
ragoda  and  paid  Rs.  45  to  the  accused,  a  shrofi 
in  the  Kharagoda  Salt  Department.  The 
accused  asked  him  for  some  small  change  and 
demanded  four  annas,  on  which  the  complain- 
ant tendered  a  rupee  and  received  only  four 
pies  change.  Held  that,  on  these  facts,  the 
conviction  for  cheating  cannot  be  supported,  as 
there  was  no  evidence  to  show  thxt  the  accused 
wilfully  made  a  false  representation,  or  that  he 
acted   fraudulently  oc   dishonesty.     EMPEROR 

V.  Nathuram  NARAN.n,  i  Bom.L.R.  442. 

(2) — Dishonest  inducement  to  deliver  property, 
— The  accused  induced  the  complainant  to 
deliver  to  him  a  bicycle  under  false  repre- 
sentations that  he  was  a  commission  agent  and 
that  the  machine  was  required  for  an  up-country 
purchaser,  but  after  taking  delivery,  he  negotia- 
ted its  sale  to  a  customer  in  Bombay.  Held 
that  the  oSence  of  cheating  and  dishonestly 
inducing  delivery  of  property  was  complete  as 
soon  as  the  bicycle  was  handed  over.  QUEEN- 
EMPRESS     v.     BANAJI     FRANJI     MUNSHI,     2 

Bom.  L.R.  621. 

(3) — Purchasing  stamp  in  the  name  of  another 
representing  himself  to  be  that  other. — Where  a 
person  purchased  a  stamp  from  a  licensed 
vendor,  representing  himself  to  be  another,  the 
vendor  entering  the  latter's  name  in  the 
Register,  ksld,  that  he  was  not  liable  to  be  con- 
victed of  cheating.  GiRDHAREE  v.  CROWN, 
16  P.R.  1876,  Or.      [F.,  20  P.R.  1889,  Cr.] 

(Z-a)— Penal  Code,  ss.  415.  4:19— Cheating  by 
personation — Purchasing  stamp  in  false  name. 
— No  oQence  of  cheating  by  personation  is  com- 
mitted by  purchasing  a  stamp  from  a  stamp 
vendor  in  a  false  name.  EMPRESS  v.  Neka, 
A.W.N.  1884,  87. 


Cheating — continued. 

2.— False  Personation— continued. 

(4) — Servant  purchasing  stamp  for  his  master 
and  giving  out  his  master's  name  as  if  it  luere 
his  oivn. — Where  a  servant  purchased  a  stamped 
paper  for  his  master  and  gave  his  master's 
name  as  if  it  had  been  his  own,  held,  that  he 
could  not  bo  convicted  of  cheating  by  persona- 
tion, as  he  bad  no  fraudulent  or  dishonest  in- 
tention. In  re  Karuppanna  Pillai,  1  Weir. 
480. 

(5l — Penal  Code,  ss.  417  and  ild— Cheating 
by  personation. — The  accused  wished  to  pass  a 
stolen  note  and,  in  order  to  escape  detection, 
gave  his  name  falsely,  when  he  was  asked  by 
the  shop-keeper,  after  he  has  cashed  the  note, 
to  give  his  name.  The  shop-keeper  did  not  know 
either  of  the  men,  and  admitted  that  the  name 
made  no  difference.  Held,  that  the  accused 
was  neither  guilty  of  cheating  by  personation, 
nor  of  cheating.  In  re  SHAIK  BasIT,  1  Weir 
479.      [B.,  2  C.L.J.  524] 

(6) — Penal  Code,  s.  420 — Obtaining  money 
by  false  representation — Promise  to  procure 
a  post  and  to  repay  if  post  not  procured 
— Cheating —  Tests  of  criminality. — The  ac- 
cused falsely  represented  to  the  complain- 
ant that  he  would  be  able  to  appoint  him 
(the  complainant)  to  a  lucrative  post  on  a  cash 
security  of  Rs.  1,000,  of  which  a  third  was  to  be 
paid  in  advance  when  submitting  the  applica- 
tion for  the  post.  The  complainant  on  the  faith 
of  this  representation  paid  some  money  and  made 
the  application.  Afterwards  the  accused  told 
the  complainant  that,  if  he  (the  complainant) 
did  not  get  the  post,  he  would  get  a  refund  of 
the  money.  On  the  accused's  failing  to  keep 
his  promise,  the  complainant  demanded  the 
refund,  which  the  accused  promised  to  make  by 
instalments  and  actually  paid  one  of  the  instal- 
ments. Held,  that  the  accused  committed  an 
ofience  under  s.  420,  IP  C,  as  he  obtained  the 
complainant's  money  by  a  promise  which  he 
knew  he  could  not  fulfil,  and  the  fact  that,  long 
afterward-",  under  pressure,  the  accused  paid 
back  a  pori.ion  of  what  he  had  received  could  in 
no  way  aSect  his  criminality.  The  test  of  the 
accused's  criminality  is  not  what  he  did 
months  afterwards,  but  what  was  in  his  mind 
at  the  time  when,  and  under  what  circum- 
stances, be  received  the  money  from  the  com- 
plainant, and  whether  the  accused  then  intended 
to  repay  the  same.  EMPEROR  v.  Debendra 
Prosad,  13  C.W.N.  728  =  9  C  L.J.  605.  (L.R. 
1906  A.O.  93,  1908  A.C.  16,  B.) 

(7) — Cheating  by  personation  —  Bepresenting 
oneself  to  be  member  of  another  caste — Penal 
Code,  ss.  182  and  419. — Where  a  person  belong- 
ing to  a  certain  caste,  whose  enlistment  in  the 
police  force  was  prohibited,  representing  him- 
self to  be  a  member  of  another  caste,  got  a 
Government  appointment  in  the  Police  Depart- 
ment, held,  that  the  accused  was  not  guilty  of 
the  oSence  of  cheating  by  personation,  but 
might  be  guilty  of  an  oSenoe  under  s.  182,  I. P. 
C.  Empress  v.  Buddha,  14  P.R.  1880,  Cr. 
[B.,  25  P.R.  1904,  Cr.] 
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Cbeatiag — continued. 

2. — False  Personation — continued. 

(8)— Penal  Code,  ss.  415,  417,  511  —  Coolie 
recruiting  on  false  pretences. — A  coolie  recruiter 
induced  the  complainant  to  coma  to  the  depot 
promising  him  domestic  service,  and  entered 
his  name  in  the  books  of  the  depot.  He  wrote 
a  letter  to  a  coolie  contractor  in  Calcutta 
offering  the  complainant  as  a  coolie.  Subse- 
quently, the  accused,  while  the  complainant 
was  in  the  Railway  station  to  fetch  a  parcel  on 
his  master's  orders,  bought  a  Railway  ticket 
for  Calcutta  and  tried  to  force  him  into  the 
train,  with  a  view  to  send  him  to  Calcutta  en- 
route  to  Assam  as  a  tea  garden  coolie.  Held, 
that  the  acts  of  the  accused  amounted  to  an 
attempt  to  cheat.  KiSHORl  Lad  Chatterji 
V.  Emperor,  9  C.W.N.  764  =  2  Cr.  L.J.  422. 

{9)--Penal  Code,  s.  417 — Cheating — Giving 
false  name  and  address  to  avoxd  prosecution. — 
Where  a  person  gives  a  false  name  and  address 
to  a  Sanitary  Inspector  in  order  to  shield  him- 
self from  prosecution  for  an  oSenoe,  he  cannot 
be  convicted  of  cheating.  Queen-Empress 
V.  LADKA,  Rat.  Un.  Cr.  C.  635  =  Cr.  Rg.  10  of 
1893. 

(10) — Penal  Code,  s.  415 — Inducing  another 
person  to  withdraw  a  charge  by  deceased- — 
Where  the  accused  promised  to  file  a  rajinama 
and  to  withdraw  his  charge  against  the  com- 
plainant's brother-in-law  and  others,  without 
any  intention  of  keeping  up  the  promise  when 
he  made  it,  and  the  complainant  was  thereupon 
induced  to  withdraw  his  complaint  against  the 
accused,  held,  that  the  act  of  the  complainant, 
80  induced  by  the  accused's  deceit,  should  not 
be  said  to  be  one  likely  to  cause  damage  or 
wroug  to  the  complainant  in  body,  mind,  or 
reputation  or  property,  within  the  meaning  of 
the  concluding  words  cf  s.  415,  Penal  Code. 
P.  DURGIAH  V.  ROTEE  GUNDAPPAH,  1  Weir 
477. 

(11) — Penal  Code,  ss.  415  and  ill— Cheating 
— Purchase  of  more  than  a  particular  allotted 
quantity  of  opium  by  giving  false  name  and 
address—"  Fraudulently,"  meaning  of  —  Mis- 
joinder of  eleven  charges — Accused  pleading 
guilty  and  not  applying  jor  revision— Revision, 
whether  necessary — Crim.  Pro,  Cade  (1898), 
ss.  233,  234,  439  and  537. — An  accused  person, 
by  giving  a  false  name  and  falsely  representing 
himself  to  be  the  resident  of  a  particular  place, 
induced  the  Resident  Excise  Ofificer,  at  the 
Government  opium  shop  in  that  place,  to  sell 
him  more  opium  than  he  would  otherwise  have 
done.  Held  {Irwin^  C.J.,  dissentiyig)  that,  on 
the  facts  proved  against  the  accused,  his  con- 
duct was  fraudulent,  within  the  meaning  of 
s.  415,  and  that  he  was  guilty  of  cheating,  under 
s.  417,  Penal  Code.  Go  the  question  whether 
the  trial  of  the  accused  was  invalidated  by 
misjoinder,  in  that  eleven  difierent  transactions 
were  lumped  together  in  one  charge,  it  was 
held,  that  there  was  illegal  misjoinder,  not 
curable  by  s.  537,  Crim.  Pro.  Code,  but  that  the 
conviction  should  not  be  set  aside,  as  the  ac- 
cused bad  not  personally  applied    for  revision, 


Cbeatiag — continued. 

2.— False  Personation — continued. 

as  the  accused  pleaded  guilty,  and  as  no  in- 
justice seemed  to  have  resulted.  Sir  James 
Stephen's  analysis  of  the  term  "fraudulently," 
approved.  KING-EMPEROR  v.  THA  BYAW, 
4LB.R.  315,  F.B.=9Cr.L.J.  15.  (25  C.  512, 
P.J.L.B.  437,  5  C.W.N.  897,  21  A.  113,  15  A. 
210,  IL.B.R.  357,  1  Weir  538  (A),  13B.  515,N. 
25  M.  61,  4  L.B.R.  49,  5  P.R.  1906,  R.)  \_R., 
3  Bur.  L.T.  11=11  Cr.  L.J.  686  =  8  Ind.  Cas. 
596.] 

(12) — Penal  Code,  ss.  415  and  419 — Cheating 
by  false  personation — Kurta  inducing  Collector 
to  pay  money  due  to  family  on  false  personation 
of  ininor  members  of  joint  family. — The  kurta 
of  a  joint  Hindu  family  having  applied  to  the 
Collector  as  representing  the  family,  for  pay- 
ment of  certain  sum  standing  to  their  credit  in 
the  Treasury,  the  Collector  made  an  order 
directing  him  to  produce  a  power  of  attorney  or 
to  cause  the  other  members  to  appear  and 
admit  his  authority  to  sign  on  their  behalf.  The 
kurta  and  the  other  adult  members  of  the 
family  appeared  before  the  Collector  with  two 
persons  who  were  falsely  represented  to  be  the 
minor  members  of  the  family  and  a  receipt  for 
money  was  signed  by  the  adult  members  and 
the  personators  signed  in  the  name  of  the 
minors  The  money  was  paid  over.  Held, 
that  no  ofience  of  cheating  by  personation  had 
been  committed  as  there  was  no  intent  to  de- 
fraud the  Collector.  BabURAM  RAI  v.  EM- 
PEROR, 32  C.  775  =  9  C.W.N.  807  =  2  Cr.  L.J. 
368  =  1  C  L.J.  469.  (11  W.R.  Cr.  24,  R.)  [B., 
2CL.J.  524]. 

{I'i} — Passing  off  girl  for  marriage  as  of  high 
caste— Penal  Code,  ss.  373,  415,  416,  419.— 
Two  girls  were  bought  by  the  prisoners  on 
speculation,  taken  to  a  foreign  and  distant 
district,  palmed  ofi  as  woman  of  much  higher 
caste  than  they  really  were,  and  married  to  two 
Rajaputs  after  receiving  the  usual  bonus  ;  held 
that  the  prisoners  were  guilty  of  cheating  and 
false  personation.  QUEEN  v.  DaBBE  SiNGH, 
7  W.R.  Cr.  55. 

(14) — Penal  Code,  s.  4:16— Misrepresenting 
caste  of  the  girl. — The  accused  represented  to 
the  prosecutor  that  a  girl  was  a  Brahmin,  and 
thereby  induced  him  to  part  with  his  money  in 
consideration  of  the  marriage  of  the  girl  to  his 
brother  when  the  girl  really  was  of  the  Sudra 
caste ;  held  that  he  was  guilty  of  cheating 
by  false  personation.  QUEEN  v.  MOHIN 
CHUNDER  Slli,  16  W.R.Cr.  42. 

{15)— False  representation  of  daughter  of  one 
person  as  daughter  of  another — Penal  Code, 
s.  416.  —  A  person  represented  a  girl  to  be  the 
daughter  of  one  woman,  when  she  was,  within 
his  knowledge,  the  daughter  of  another  womaui 
held  that  he  was  guilty  of  cheating  by  persona- 
tion. Queen  v.  Dhunput  Ojhab,  7  W.R. 
Cr.  51. 

(10) — Penal  Code,  s,  416— Misrepresenting  a 
woman's  caste — Cheating  by  personation. — To 
palm  o£E  a  young  woman  as  belonging  to  a  caste 
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Cheating — conoluded. 

2. — False  Personation — concluded. 

difierent  from  the  one  to  which  she  really 
belongs,  with  the  object  of  obtaining  money, 
amounts  to  cheating  by  personation.  EMPRESS 
V.  Sheoram,  A.W.N.  1882,  237.  (7  W.R.  Or. 
55,  F,). 

(17) — Cheating  by  false  personation — Student 
entitled  to  concession  tickets  obtaining  a  pass  on 
a  certificate  given  to  another  student —  Wliether 
offence  committed. — Pour  students,  who  were 
entitled  to  travel  at  a  reduced  rate,  were  men- 
tioned in  a  certificate  which  was  properly  signed 
by  the  proper  authority  and  endorsed  by  the 
Railway  Company.  The  accused,  who  was  not 
one  of  the  four,  was  also  entitled  to  travel  at  the 
reduced  rate,  as  a  student,  and  there  is  no  rule 
prohibiting  the  transfer  of  a  student's  ticket. 
On  the  presentation,  by  the  accused,  of  the 
endorsed  certificate  containing  the  names  of  4 
persons  eligible  for  concession  tickets,  the  Bail- 
way  Company  issued  a  pass  for  4  passenger 
tickets,  and  arrested  the  accused  who  was  con- 
victed. Held  that  the  conviction  was  bad,  as  it 
cannot  be  assumed  that  the  accused  intended  to 
use  the  pass  for  persons  who  were  not  entitled 
to  travel  at  the  reduced  rate.  In  re  JAMES 
Fletcher,  7  M  L  T.  201  =  5  lod.  Cas.  793= 
11  Cr.L.J.  339-1910  M.W.N.  510. 

See  ABETMENT,  4  P.R.  1905,  Cr. 
Chemical  Examiner. 

Burden  of  proof — Rape  on  a  child — Complaint 
of  robbery— Report  of — Confession. — See  CON- 
FESSION—GENERAL, 93  P.L.R.  1910  =  8  Ind. 
Cas.  494  =  11  Cr.L.J.  665. 

Chemical  Examiner's  Report. 

(\)— Inquest  report.— 'Reg.  XII  of  1827,  s.  52, 
having  been  repealed  by  (Bombay)  Act  VIII  of 
1867,  an  inquest  report  is  not  admissible  in 
evidence  REG.  v.  Bhai  SHANKar  Narbhe- 
RAIN,  6  B.H.C.Cr.  75. 

(2) — Admissibility  in  evidence  of. — A  docu- 
ment purporting  to  be  a  report  under  the  hand 
of  an  "  Additional  Chemical  Examiner  "  upon 
a  matter  or  thing  submitted  to  him  for  ana- 
lysis and  report  cannot  be  received  in  evidence 
under  a.  510  of  Act  X  of  1882.  Queen-EM- 
FRESS  v.  Autal  Muchi,  10  C.  1026. 

(3) — Whether  Report  is  evidence  —Production 
of  original. — The  report  of  a  Chemical  Exa- 
miner is  evidence  in  a  criminal  trial,  if  it  bear 
the  signature  of  the  E>-  niner.  The  original 
should  be  produced.  Qu  •■  EN  v.  BiSWAMBHAR 
DAS,  6  B  L.R.  App.  122  =  15  W.R.Cp.  49. 

(4)— CVim.  Pro.  Code  (1861),  s.  370.— The 
Chemical  Examiner's  report  can  be  read  and 
acted  upon  as  evidence  by  Magistrates  as  well 
as  Sessions  Judges.  HIGH  COURT  PROCEED- 
INGS, 23rd  December  1870,  6  M.H.C.  App. 
11. 

Report  of  Chemical  Examiner,  when  admis- 
sible in  evidence— See  Ceim.  PRO.  CODE,  1898, 
fi.  510,  a  Weir  661. 


Chewing  Betel. 

While  being  examined  as  a  witness — See 
Penal  Code,  s.  228,  i  Weir  217. 

Chhayi. 

(1)— Chhavi,  whether  arms. — The  Arms  Act 
has  no  exhaustive  definition  of  the  expression 
"  arms,"  which,  besides,  including  the  articles 
specified  in  the  Act,  may  apply  to  other  instru- 
ments of  oSence  also.  Any  weapon  or  instru- 
ment possessed  or  carried  for  the  purpose  of 
offence  or  defence,  but  not  as  an  article  of 
domestic  or  agricultural  utility,  may  be  held 
to  fall  within  the  category  of  arms.  A  chhavi, 
if  used  for  purposes  of  oSence  or  defence,  may 
fall  within  the  category  of  arms.  CROWN  v. 
8AMTA  SINGH,  16  P.R.  1900,  Cr. 

If  arms— See  ACT  XI  OF  1878,  s.  4,  33  P.L. 
R.  1901. 

What  is  "  Chhavi  "—See  ACT  XI  OF  1878, 
s.  19  (a),  20,  1  P.W.R.  1914  <Cr.)  =  33  P.L. 
R.  1914  =  15  Cr.  L.J.  506  =  24  Ind.  Cas.  594. 

Chief  Constable. 

See  Constable. 

See  POLICE. 

See  POLICE  OFFICER. 

See  BOM.  Act  IV  OF  1887,  s.  6,  Rat.  Un. 
Cr.  C.  825  =  Cr.  Rg.  68  of  1895. 

Chief  Court. 

See  ACT  XV  OP  1903,  s.  7,  36  P.W.R.  1908 
Cr.=3  P.R.  1909,  Cr.  =  9  Cr.L.J.  3. 

See  Bail,    19    P.W.R.    1908,  Cr.  =  15  P.R. 

1908,  Cr.  =  8  Cr.L.J.  89. 

Chief  Court  (Burma). 

Bench  of  Chief  Court  whether  a  superior 
Court  as  regards  a  single  Judge  of  that  Court — 
See  Crim.  Pro.  CODE,  1898,  s.  195  (6),  12  Cr. 
L.J.  469  =  11  Ind.  Cas.  1005  =  6  L.B.R.  25. 

Chief  Court  Circular  No.  849  G,  Dated   18th 
February,  1900. 
See  Defamation,  4  P.W.R.  1910,  Cr. 

Chief  Justice,  Powers  of . 

(1) — Application  to  the  Chief  Justice  to  appoint 
anolhef"  Bench  to  hear  and  determine  case — 
Charter  Act  (24  and  25  Vtc,  c.  104),  s.  14.— 
Having  appointed  a  Bench,  under  s.  14  of  the 
Charter  Act,  to  hear  any  particular  case,  the 
Chief  Justice  has  no  power  to  interfere  after 
the  disposal  of  the  case  by  the  Bench.  In  the 
matter  of  ABDOOL  SOBHAN,  8  C.  63  =  4 
ShomeL.R.  57.     [R.,  14  C.  42,  P.B.,  1  P.R. 

1909,  Cr  =  6  P.W.R  1909,  Cr  =  l  Ind.   Cas.   506 
=  9  Cr.L.J.  306,] 

See  Transfer  of  Criminal  Cases— Mis- 
cellaneous CASES,  8  C.  63. 

Child. 

See  ABANDONMENT  OP  CHILDREN. 

See  Custody  op  children. 
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Child — concluded. 

See  Minors. 

See  Penal  Code,  s,  317. 

{1)—When  fsefcus  is  a  child— S.  312.  i.P.C— 
A  foetus  Dot  bigger  than  a  man's  finger,  but 
having  the  shape  of  a  child,  is  a  child  within 
the  meaning  of  s.  318,  I.P.C.  EMPRESS  v. 
RUKHMA,  5  G.P.L.R.  Cr.  21. 

Competency  to  be  a  witness,  of  old  men  and 
youug— 6'se  ACT  X  OF  1873,  ss.  5,  6  and  13,  11 
A.  183  =  A.W.N.  1889,  65. 

Child  witness — Failure  to  administer  oath  — 
Evidence  whether  inadmissible — See  ACT  X 
OF  1873,  ss.  5,  13,  15  Cr.  L.J.  16l  =  22  Ind. 
Cas.  737. 

Duty  of  giving  information  as  to  birth  of 
child— See  BOM.  ACT  VI  OP  1873,  s.  72,  Rat. 
Un.  Cr.  C.  373=  Cr.  Rg.  22  of  1888. 

Competency  of,  to  give  evidence — See 
Charge  to  Jury— Misdirection.  8  W.R. 
Cr.  60. 

Burden  of  proof — Rape  on  a  child — Com- 
plaint of  robbery--Report  of  ChemicalExaminer 
—Confession— See  Confession— General, 93 
P.L.R.  1910  =  8  Ind.  Uaa.  494  =  11  Cr.L.J.  665. 

Whether  children  are  property — See  Crim. 
Pro.  Code,  1898,  s.  517,  l  Weir  348. 

Detention  of  children  for  purposes  of  con- 
version—See  Crim.  PRO.  CODE,  1898,  s.  552, 
16  C.  487. 

Maintenance  of  unborn  child  — See  M.\IN- 
TENANCE,  3  N.W.P.  70. 

Maintenance  of— See  MAINTENANCE,  U.B. 
R.  1910,  2Dd  Qr.  34  =  8  lod.  Cas.  479. 

See  MAINTENANCE,  28  P.W.R.  1910,  Cr. 

Allowing,  to  languish  and  die  — See  MURDER, 
5  N.W.P.  44. 

Starvation  of  infant  child — Death  caused 
thereby— See  MURDER,  A.W.N.  1883.  36. 

Murder  of  newly  born— See  MURDER,  Rat. 
Un.  Cr.  C.  401. 

Capacity  of  a,  to  do  wrong,  bow  to  be 
measured— See  PENAL  CODE,  s.  83,  1  W.R  Cr, 
43.  • 

See  Penal  Code,  s.  304,  A.W.N.  1893, 
100. 

See  Penal  Code,  s.  318,  2  CP.L.R.  153. 

Blow  intended  to  fall  upon  an  adult  falling  on 
a,  and  causing  its  death — See  RASH  and 
Negligent  act— causing  death  by,  28 
P.R.  1888,  Cr. 

Receiving  stolen  property  from  child  thief 
—See  STOLEN  Property,  6  M.  373  =  1  Weir 
469  =  7  Ind.  Jur.  304. 

Child  Wife. 

See  PENAL  CODE,  88.  304,  325. 328, 18  C.  49. 


Child  WitnesB. 

See  Act  X  of  1873,  a.  13,  5  Bom.  L.R.  551. 

See  Witness— General— Who  are  com- 
petent to  be  witnesses,  11  C.W.N.  51  =  4r 
Cr.  L.J.  412. 

China  and  Corea  Order  in  Council,  1904. 

Arts.  Ill,  V,  XXXV— Jurisdiction  over 
foreigners  and  British  protected  persons  (Afghan 
sepoys)  — English  rules  of  evidence  how  far 
binding  on  Supreme  Court  at  Hongkong — See 
ST.  53  AND  54.  VIC.  C  37,  18  C.W.N.  705  =  15 
Cr.  L.J.  326 --=-23  Ind.  Cas.  678,  P.C. 

China  Hills. 

See  Reg.  V  OF  1896. 

Chittagong  Hill  Tracts, 
See  Ben.  Act  XXII  of  i860. 

Chittas. 

Evidentiary  value  of  kabuliyats — Aocounta, 
receipts,  and  survey  maps — See  EVIDENCE — 
GENERAL,  29  C.  187  =  29  I. A.  24  =  6  C.W.N. 
386,  P.C. 

Cholera. 

Omission  to  report  a  case  of — See  ACT  III  OF 
1880,  9  P.R.  1895,  Cr. 

Power  to  interdict  caste  feast  on  the  out- 
break of  cholera— See  BOM.  ACT  VI  OP  1873, 
8.  73,  14  B.  180. 

See  PENAL  CODE,  s.  188,  Rat.  Un.  Cr.  C. 
433. 

Travelling  in  a  train  by  a  person  suffering 
from— S«e  Penal  CODE,  s.  269,  7  M.  276  =  1 
Weir  2ii6. 

Chowkidar. 

See  POLICE. 

(1)— Crirw.  Pro.  Code,  1898,  s,  59— Village 
Chowkidar,  tvhether  a  police  officer — Village 
Chowkidar  Act  {Act  I  of  1892  B.C.),  s.  13.— 
A  Village  chowkidar  cannot  be  properly  regard- 
ed as  a  police  officer  within  the  terms  of  s.  59,. 
Cnm.  Pro.  Code  KALAI  v.  KALU  CHOWKI- 
DAR, 27  C.  366  =  4  C.W.N.  252. 

See  ABETMENT,  8  C.  728  =  11  C.L.R.  223. 

See  Pun.  ACT  IV  OF  1872,  a.  39-A,  Rule  43, 
23  P.R.  1B94,  Cr. 

See  U.P.  ACT  XVI  OF  1873.  s.  11,  A.W.N. 
1882,  160. 

See  ARREST,  27  C.  366  =  4  C.W.N.   252. 

See  Confession— Confessions  made  to 
Police  Officers,  2  C.W.N.  71. 

Power  of  police  officer  to  demand  aid  of,  in 
arresting  an  accused  person — See  CRIM.  PRO. 
CODE.  1898,  s.  42.  6  CW.N.  337. 

See  Crim.  Pro.  Code,  1698,  a.  56  (l),  10 
C.W.N.  287  =  5  Cr.  L.J.  201. 
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Chowkidar — concluded. 

If  a  police  officer— See  Crim.  PRO.  CODE, 
1898,  8.  59,  17C.W.N.  978  =  14Cr.L.J.  494  =  20 
Ind.  Gas.  750- 

Confession  made  to — Confession  to  a  Magis- 
trate subsequently  retracted- Bengal  Act  I  of 
1892  (Village  Chowkidars) —  Village  chowki- 
dar, whether  a  police  officer  — See  EVIDENCE 
ACT,  1872,  SH.  25  and  26,  2  C.W.N.  637.  ; 

Whether    he   is  a   police   officer — See   EVI-   I 
DENCE  ACT,  1872,  s.  26,  9  C.W.N.  474  =  2  Cr. 
L.J.  255.  j 

See  Magistrate,  Jurisdiction  of  — 
Miscellaneous,  i  W.R.  Cr.  12. 

See  Penal  Code,  s.  223,   A.W.N.  1907,  94  I 
=  5  Cr.L,.J.  a77  =  29  A   377.  ! 

See  Penal  Code,  s.  225.  10  C.W.N.  287  =  3 
Cr.  L.J.  201.  i 

Chowkidar,  Village  j 

See  BEN.  ACT  VII  OF  1870. 

Cbowkidari  Village  aroending  Bengal  Act  YI 
of  1870. 

See  Ben.  Act  I  of  1892.  I 

Christiaa.  ; 

Words   describing   atrocities    committed   by   ' 
Christians   upon   the   Mahomedans — Tendency 
to  make  Mahomedans  hate— See  ACT  lOF  1910 
88.  4,  12,  17,  19, '.^2,  14    Cr.   L.J.  497-20  Ind. 
Cas.  977=  J8  C.W.N.  1  =  41  C.  466. 

Application  for  maintenance  by  wife  of  a 
Christian  reverted  to  Hinduism — See  MAIN- 
TENANCE, 4  M.H.C.  App.  3. 

Re-marriage  of  Hindu  when,  wife  alive — 
Whether  bigamy— See  PENAL  CODE,  s.  494,  33 
M.  371=8  Ind.  Cas.  572. 

Christian  Marriage. 

See  ACT  XV  OF  1872. 
Circular  Order. 

(1)  Scope  of. — Circular  orders  should  not  un- 
duly limit  the  operation  of  any  of  the  sections  of 
the  Onm.  Pro.  Code  and  any  order  so  limiting 
their  operation  should  be  cancelled.  Circular 
NO.  3  OF  30th  APRIL  1869,  11  W.R.  Cr.  Cir.  3. 

Circamstantial  Evidence. 

See  Evidence. 

(1) — Cases  depending  on  — Incriminating 
facts,  nature  of.—Ii  is  a  fundamental  principle 
and  one  of  universal  application  in  cases 
depending  on  circumstantial  evidence,  that,  in 
order  to  justify  the  inference  of  guilt,  the  in- 
criminating facts  must  be  incompatible  with 
the  innocence  of  the  accused  and  incapable 
of  explanation  upon  any  other  reasonable  hypo- 
thesis than  that  of  his  guilt.  HURJEE  MULL  v 
IM.^M  ALI  SIRCAR,  8  C.W,N.278.  [F.,  11  Cr. 
L.J.  82  =  4  Ind.  Cas.  941  =  136  P.L.R.  1909  = 
36  P.W.R.  1909,  Cr.  fl..  14  Cr.  L.J.  316  =  19 
Ind.  Cas.  1004  =  244  P.L.a.  1913  ] 


Circamstantial  Evidence— con<inuec2. 

(2) — Circumstantial  evidence,  nature  of — Theft 
of  currency  notes — Opportunity  of  entering  room 
not  accused's  exclusively — Encashment  of  stolen 
notes  in  presence  of  accused's  relation — Money  in 
accused's  possession  after  theft,  not  accounted  for 
satisfactorily — Sufficiency  of  evidence- — Circum- 
stantial evidence  must  be  exhaustive  and 
exclude  the  possibility  of  guilt  of  any  other 
person,  or  must  point  conclusively  to  the  com- 
plicity of  the  accused.  Therefore,  where,  in  a 
case  of  theft  of  currency  notes  and  cash  from  an 
office,  the  evidence  against  the  accused  was  that 
he  was  one  of  those  who  entered  the  office  in  the 
absence  of  the  complainant,  that  a  relation  of 
his  was  prcFent  when  two  of  the  notes  were 
cashed  by  that  relation's  relative  and  that 
the  accused  was  after  the  theft  in  possession  of 
money  for  which  he  could  not  satisfactorily 
account,  it  was  held  that  this  evidence  did  not 
fulfil  the  conditions  of  circumstantial  evidence. 
Chiraguddin  v.  Emperor,  15  Cr.  L.J.  293  = 
23  Ind.  Cas.  501  =  18  C.W.N.  1144. 

(3) — Circumstantial  evidence — Presumption  of 
innocence—  Establishment  of  prima  facie  case — 
Applicability  of  the  presumption  -  Duty  of  ac- 
cused to  explain  circumstances. — When  no  prima 
facie  case  had  been  m^ide  against  the  accused, 
it  is  open  to  the  accused  to  rely  safely  on  the 
presumption  of  innocence  or  on  the  infirmity 
of  the  evidence  for  the  prosecution.  But  when  a 
prima  facie  case  is  made  out  and  the  presump- 
tion of  innocence  is  displaced,  then  the  force  of 
circumstantial  evidence  is  augmented  whenever 
the  party  attempts  uo  explanation  of  facts 
which  he  may  reasonably  be  presumed  to 
be  able  and  interested  to  explain.  ISARSING 
8AWANSING  V.  The  Crown,  7  S.L.R.  109  =  15 
Of.  L.J,  497  =  21  Ind.  Cas.  585. 

(4) — Murder — Evidence  purely  circumstantial 
— Sentence  of  death  or  transportation  for  life — 
Legality — Age  of  accused  also  to  be  taken  into 
account  in  imposing  sentence. — PerAyling,  J. — 
Where  the  Court  is  satisfied  beyond  reasonable 
doubt,  of  the  guilt  of  the  accu^^ed,  the  fact  that 
the  evidence  is  circumstantial  and  not  direct  is 
not  a  factor  which  should  per  se  affect  the 
sentence  (2  Weir  736,  R.),  There  is  no  unwrit- 
ten rule  or  principle  standing  in  the  way  of  tha 
imposition  of  a  death  sentence  in  cases  where 
the  evidence  is  purely  circumstantial.  Age  of 
the  accused  is  undoubtedly  a  point  which  no 
Court  should  leave  out  of  consider-iiion  in 
determining  the  sentence  to  be  imposed.  The 
substitution  of  a  death  sentence  for  one  of 
transportation  is  a  measure  which  must  always 
be  undertaken  with  reluctance.  Per  Kumara- 
swamy  Sastri,  J. — A  consideration  of  the 
species  of  evidence  on  which  the  guilt  of  an 
accused  is  found  should  not  of  itself  determine 
the  nature  of  the  sentence  (13  M.  426,  R.).  And 
the  Court  is  not  bound  in  every  case  to  pass 
the  lesser  sentence  when  the  evidence  is  cir- 
cumstantial. Circumstantial  evidence,  like  any 
other,  must  in  every  case  be  tested  and  weighed, 
i  and  prevail  or  not  by  its  own  inherent  proving 
'  force.  The  age  of  the  aocased  is  a  fact  that 
might    well    be    taken    into    consideration  in 
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Circamstantial  Evideace— concluded. 

determiDing  what  sentence  is  to  be  passed  in 
oases  of  murder.  MUNIANDI  v.  EmpebOR,  16 
M.L.T.  533.    (11  C.W.N.  904,  B.) 

(5) — Murder  of  a  child  for  its  ornaments. — In 
ibis  case  the  seoteDce  of  death  was  confirmed 
though  the  evidence  was  mainly  circumstan- 
tial.   Crown  V.  Mamraj,  70  P.R.  1866,  Cr. 

(6) —  Murder  by  poison. — Sentence  of  death 
was  confirmed  in  this  case,  though  the  evidence 
was  only  circumstantial.  CROWN  v.  LAIKA, 
75  P.R.  1866,  Cr. 

See  CONFESSION  —  EETRACTED  CONFES 
SION,  38  P.W.R.  Cr.  1910=24  P.R.  1910  = 
193  P.L.R.  1910  =  8  Ind.  Cas.  250=11  Cr.  L. 
J.  604. 

Summary  dismissal  of  appeal  — Discretion, 
exercise  of — Circumstantial  evidence,  convic- 
tion based  on — Revision  by  High  Court — See 
Crim.  Pro.  Code,  1898,  s.  421,  13  O.C.  309  = 
Bind.  Cas.  379  =  11  Cr.  L.J,  631. 

Conviction  for  murder  whether  can  be  based 
on  circumstantial  evidence — See  MURDER, 
1914  M.W.N.  718. 

Murder — Value  of — Unsatisfactory  evidence 
of  the  identification  of  the  body — Efieot — See 
Murder,  40  P.W.R.  1914,  Cr. 

See  Penal  Code,  s.  395,  15  Cr.  L.J.  404 
=  23  Ind.  Cas.  1004. 

City  Municipality. 

Sec  Mad  .  act  I  of  1884. 

See  Mad.  Act  III  of  1904. 
City  of  Bombay  Municipality. 

See  Bom.  act  III  of  1888. 
City  of  Madras  Municipality. 

See  Mad.  Act  V  of  1878. 

City  Police. 

See  Bom.  Act  IV  of  1902. 
See  Mad.  Act  III  OF  1883. 

City  Survey  and  Settlement  Amendment  Act. 

See  BoM.  Act  IV  OF  1868. 

Civil  and  Criminal  Justice,  Aden. 

See  Bom.  Act  II  of  1864. 

Civil  and  Criminal  Proceedings. 

Started  together— Stay  of  criminal  proceed- 
ings—See Crim.  Pro.  Code,  1898,  ss.  295, 
435,  4.39,  44  P.W.R.  1911,  Cr.  =  12  Cr  .  L.  J. 
615  =  12  lud.  Cas.  991. 

Civil  Appeal. 

Frooeedings  against  a  person  who  is  neither 
a  party  mr  a  witneps— Pendency  of — No  bar  to 
prosecution— See  Grim.  PRO.  CODE.  1898. 
8.  47«.  14Bom.  L.R.  96a»*l  Bom,  Cr.  212  =  ia 
Gc.  L.J.  849=rl7  IndiCas.  720. 


Civil  Courts. 

See  Jurisdiction  of  Civil  Courts. 

Decision  of,  in  favour  of  the  accused — Effect 
—See  U.  P.  ACT  I  OF  1900,  s.  147.  7  A.L.J. 
735  =  7  Ind.  Cas.  288=11  Cr.  L.J.  445  =  32  A. 
620, 

Finding  as  to  possession  essential — View, 
whether  conclusive — See  CRIM.  PRO.  CODE, 
1898,  s    145,  15  Cr.  L.J.  663  =  25  Ind.  Cas.  991. 

See  Crim.  Pro.  Code,  1898,  s.  439,  33  P.R. 
1910,  Cr. 

Duty  of  Criminal  Court  to  give  effect  to 
final  judgment  of  Civil  Court— See  CRIM.  PRO. 
Code  (1893),  s.  476,  12  C.W.N.  1  =  6  C.L.J. 
703. 

Breach  of  the  peace,  likely,  imminent  — 
Possession — Decree  of— Not  necessarily  conclu- 
sive—Sfe  Dispute    as  to  possession  of 

IMMOVEABLE     PROPERTY.     2    C.L  J.    271  =  2 
Cr.  L.J.  670  =  10  C.W.N.  257  =  33  C.  33,  P.B. 

Nature  and  efieot  of  Civil  Cgurt's  decision — 
Decree  of.  for  possession — See  DISPUTE  AS 
TO  POSSESSION  OP  IMMOVEABLE  PROPERTY, 
6  W.R.  Cr.  10. 

Effect  of  decree  of  Civil  Court  on  order  for 
maintenance — Decree  in  suit  for  restitution  of 
conjugal  rights— See  MAINTENANCE,  13  W. 
R.  Cr.  52. 

Civil  Courts  Act,  Bengal. 

See  BEN.  ACT  VI  OF  1871. 

Civil  Dispute. 

Dispute  between  Civil  suitors  —  Improper 
prosecution — Illegal  conviction — See  CONVIC- 
TION, 17  W.R.  Cr.  46. 

See  CRIMINAL  CASE,  4  Bom.  L.R.  936. 

Pendency  of — Habit  of  rushing  into  Criminal 
Courts  to  be  discouraged — See  Crim.  PRO. 
CODE,  1898,  8.  439.  10  P.W.R.  1913,  Cr.= 
33  P.L.R.  1913  =  18  Ind.  Cas.  688=14  Cr.  L.J. 
128. 

Further  enquiry  in  case  of  discharge  of  ac- 
cused person  on  the  ground  of  matter  in  dis- 
pute being   of  a  civil    nature — See  FURTHER 

Enquiry,  i  Bom.  L  R.  852. 

See  Mischief,  2  Bom.  L.R.  340. 

Dispute  of  civil  nature,  if  should  be  brought 
in  the  Criminal  Court— See  PENAL  CODE, 
pa.  482.  485,  486,  17  C.W.N.  2iii7  =  18  Ind.  Cas. 
404=  14  Cr.  L.J.  68  =  40  C.  281. 

Civil  Law. 

Cheating — Evidence  of  the  previous  and  sub- 
sequent conduct  of  accused  when  and  in  what 
cases  relevant — Principle  of,  when  applies  to 
criminal  case — Indian  Evidence  Act  (I  of  1872), 
ss.  14.  15  and  54— See  Penal  Code,  s.  420, 
26  P.W.R.  1910,  Cr. 

Principles  of,  when  applicable  to  criminal 
oases— See  PENAL  CODE,  s.  420,  269  P.L. 
R.  1914. 
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Civil  Procedare,  Arrears  of  Rent. 

See  BEN.  REG.  XX  OF  1817. 
Civil  Procedure  Code. 

See  ACT  XXIII  OF  1861. 
See  ACT  X  OF  1877. 
See  ACT  XIV  OP  1882. 
See  ACT  V  OF  1908. 


channel — Tort- 
I   M  L.T.  385  =  1 


Civil  Rigiitis. 

Mischief — Blocking  up  a 
See  Penal  Code,  s.  4-25, 
Ind.  Cas.  128. 

Civil  Suit. 

See  SECURITY  TO  KEEP  THE  PEACE- 
EFFECT  OF  SIGNING  WRONG  BOND  AND  POST 
PONING  PROCEEDINGS  FOR  CIVIL  SUIT. 

See  STAY  OF  CRIMINAL  PROCEEDINGS. 

(1) — Suit  t»  Civil  Court.— G\vil  proceedings 
do  not  constitute  a  bar  to  prosecution  in  a 
Criminal  Court.  Madhub  KYBURTO  v. 
Keshub  Singh,  9  W.R.  Cr.  22. 

Claims  to  attached  property — Remedy  by — 
See  ABSCONDING  OFFENDER,  17  W.R.  Cr.  10. 

See  CRIM.PRO  Code,  1898.  as.  133,  135,  138, 
7  Bur.  L.T.  23  =  23  Ind.  Cas.  467  =  15  Cr.L.J. 
259. 

Without  criminal  prosecution — See  CRIMI- 
NAL Proceedings,  17  M.L.J.  537  =  2  M.l.t. 
461. 

Pending  civil  suit — Criminal  prosecution 
during  such  pendency — Stay  of  criminal  proceed- 
ings—See High  Court,  Jurisdiction  of 
—General,  30  M.  226  =  6  Cr.  L.J.  131. 

Civil  Surgeon. 

See  Penal  Code, 

1892.  292. 

Civil  Trespass. 

Criminal  trespass,  distinguished  from — See 
Pen^L  Code,  s.  44l,  16  C.W.N.  1007  =  13  Cr. 
L.J.  783  =  17  Ind.  Cas.  415. 

Claim. 

Ecquiryof— To  property  attached  as  belong- 
ing to  the  accused— See  ATTACHMENT,  L.B.R. 
1893—1900,  324. 

Clasp  Knife. 

Not  an  arm— See  ACT  XI  OF  1878,  sa.  4 
and  19,  1  L  B.R.  271. 

"Clearing." 

Sec.  Mad.  ACT  V  OF  1892.  s.  21  (a),  26  M. 
470=1  Weir  760. 

Cleric. 

See  Municipal  Clerk, 

See  ACT  XIII  OP  1859,  s.  2.  1  Weir  689. 

Magistrate  dictating  judgment  to  Olerk,  not 
in  accordance  with  law— Sef  BEN.  ACT  III  OF 
1899,  ss.  325,  574,  4  C.L.J.  411  =  4  Cr.  L.J.  394. 

Appointed  by  a  Sub-Reeistrar,  whether  a 
public  servant— See  PENAL  CODE,  ss.  21  and 
161,  32  C.  664  =  2  Cr.  L.J.  512. 

68 


s.   326,    L.B.R.    1872- 


Cloths. 

Order  for  maintenance  —  Order  for  pay- 
ment of  cloths— See  Maintenance,  2  Weir 
627. 

Co-accused. 

See  ACCOMPLICE 

See  ACCUSED  PERSON. 

See  APPROVER. 

See  Confession. 

See  EVIDENCE  ACT,  1872,  ss.  30,  114,   133. 

(\)— Evidence  of  co-accused  pleading  guilty, 
admissibility  of.— On  behalf  of  the  prosecution, 
an  application  was  m*de  that  a  conditional 
pardon  might  be  tendered  to  the  second  accused. 
The  Judge  declined  to  consider  the  application, 
until  the  second  accused  had  pleaded  to  the 
charges  preferred  ag^iinst  him.  The  second 
accused,  then,  pleaded  guilty  on  some  counts 
of  the  indictment,  and  his  plea  was  recorded. 
The  Judge  then  tendered  a  pardon  to  him, 
which  was  declared  to  be  illegal,  and  he  was 
then  removed  from  the  dock.  Held,  by  the 
Pull  Bench,  that,  independently  of  the  legality 
of  the  pardon,  his  evidence  was  admissible  on 
the  broad  ground  that,  when  be  gave  evidence, 
he  was  not  in  charge  of  the  jury  and  no  issue 
remained  to  be  tried  as  between  him  and  the 
Crown.  N.A  SUBRAHMANI  AIYAR  v.  QUEEN- 
Empress,  10  M.L.J.  147,  F.B. 

Security  demanded — Evidence  of — Sfe  Crim. 
Pro.  Code,  1898,  s.  117,  12  A,L  J.  1262. 

See  Crim.  Pro.  Code,  1898,  s.  342,  3  Bom. 
L.R.  437. 

Evidence  of— See  EVIDENCE  —  ADMIS- 
SIBILITY OP  Evidence,  10  CLE.  553. 

See  Evidence  act,  1872,  ss.  21.  157,  12 
Bom.L.R.663  =  7Ind.  Gas.  933  =  11  Cr.L.J.  542 
=  34  B.  599. 

Coasting  Yessles,  Bombay. 
See  BOM   ACT  XIX  OF  1838. 

Cobra. 

Exhibition  of  a  cobra  with  unpxtraoted 
fangs  in  public— See  CULPABLE  HOMICIDE 
NOT  AMOUNTING  TO  MURDER,  5  C.  351  =  4  C. 
L.R.  580, 

Cocaine. 

See  ACCOMPLICE  —  ACCOMPLICE  EVI- 
DENCE—CORROBORATION,  8  Ind    Cas.  119. 

See  ACT  XII  OF  T896,  s.  48  (c).  14  Cr.  L.J. 
440  =  20  Ind.  Cas,  600  =  6  Bur.  L,T.  129 

Illicit  possession  of — Burden  of  proof— See 
BEN.  ACT  V  OF  1909.  s.  46,  15  Cr.L  J.  262  = 
23  Ind.  Cas,  470=18  C.W.N.  1023. 

See  BOM.  ACT  V  OF  1878,  ss.  9,  13.  43,  43  (6), 
8  Bom.  L.R.  601,  12  Bom.  L.R.  124. 

Illicit  possession  of  —  Punishment  —  See 
BOM.  ACT  V  OP  1878,  s.  48  (g),  13  Bom.  L.R. 
1185=12  Ind.  Cas.  980  =  12  Cr.L.J.  604. 


1075  THE  ALL  INDIA  DIGEST. 


1076 


Cock-fighting. 

See  Gambling. 
See  Gaming. 

[!)— Spectators— Gambling  Act  (III  0/  1867), 
s.  13. — Mere  spectators  at  a  cock-fighting  on  a 
public  road  are  not  liable  to  be  punished  as 
aiding  and  abetting  an  offence  under  Act  III 
of  1867  (Gambling),  s.  13.  Queen-Empress, 
V.  Nga  Kyew,  L.B.R.  1872—1892,  163. 

See  ABETMENT,  U.B.R.  1892—1896,  Vol, 
I,  119. 

See  Bur.  ActIOF  1899,  s.  10,  l  L.B.R.  '231. 

Go-defendants. 

Examination    of,   as    Witnesses— See    WIT- 
NESS—GENERAL— WHO  ARE  COMPETENT  TO 
BE  Witnesses,  6  W,  R.  Cr.  9i. 
Code  of  Civil  Procedure. 

See  ACT  XXIII  OF  1861, 

See  Act  X  OF  1877. 

See  ACT  XIV  OP  1882. 

See  ACT  V  OP  1908. 

Code  of  Criminal  Procedure  Ansendraent. 

See  ACT  XV  OF  1862, 
See  Act  VIII  of  1869. 

Codification. 

Of  existing  law  and  introduction  of  foreign 
Law— Ste  PENAL  CODE,  ss.  2.  499,  500,  17 
CW.N.  297=14  Cr.L.J.  100  =  18  Ind.  Cas.  660 
=  40  C.433. 

Coercion, 

See  Ben.  Act  VI  OF  1901,  ss.  2  (n).  161,  164, 
15Cr. L.J.  195  =  22  Ind.  Cas.  979  =  18  G.W.N. 
114.8. 

To  witness— See  MAGISTRATE,  DuTY  OF,  8 
A.  672. 

See  Penal  Code,  s.  94,  14  B.  115. 
Coffee  stealing  Prevention. 

See  Mad,  ACT  VII  OF  1878, 

Cognisable  Offence. 

{l\  —  Coqnisable  offence—  Comvlaint— Court 
Fees  Act,  VII  of  1870,  s.  18  (16).— No  stamp  is 
necessary  to  petitions  of  complaint  made  to 
Magistrates  of  cognisable  offences.  NASICK 
Magistrate's  Reference,  No.  939.  Rat. 
Un.  Cr.  C   70. 

(2) — Information  of  a  coqnizable  and  a  non- 
cognizable  offence— Police  reporting  the  case  as 
non- cognizable — Magistrate' s  acceptance  of  the 
report—Magistrate' s  subsequent  order  calling 
fur  charge-sheet  /row  the  Police  for  the  cogniza- 
ble offence  — Illegality.— Where,  on  an  informa- 
tion having  been  lodged  before  the  Police, 
charging  the  accused  with  a  cognizable  and  a 
non-cognizible  offence,  the  Police  reports  that 
the  charge  of  the  cognizable  offence  is  false, 
and  the  Magistrate  accepts  the  Police-report 
and  passes  orders  accordingly,  the  Magistrate 
oannot  sui>spguently  order  the  Police  to  send  up 


Cognisable  Offence — concluded, 

the  charge-sheet  for  the  cognizable  offence,  if 
there  appears  nothing  in  the  Police-report  or 
on  the  materials  before  the  Magistrate  to 
support  a  charge  of  such  an  offence.  Where, 
in  such  a  case,  on  the  order  of  the  Magistrate, 
the  Police  sends  up  a  charge-sheet  for  the  cog- 
nizable offence,  and  proceedings  are  com- 
menced against  the  accused;  held  that  the  pro- 
ceedings so  taken  are  bad  and  ought  to  be 
quashed.  MOKAMIJI  Das  v.  EmperOR,  11 
C.W.N.  832  =  6  Cr.  L  J.  34- 

(^)- Power  of  the  police  to  arrest  for  a, 
discreliona?y. — The  power  of  the  police  to 
arrest  for  a  cognizable  offence  is  discretionary. 
Queen-Empress  v.  Pu  Me,  L.B.R,  1893— 
1900,  390. 

See  Crim.  Pro.  Code,  1898,  s.  154,  U.B.R. 
1892—1896,  Vol.  I.  24. 

Cognisance  of  Offence. 

See  Grim.  Pro,  Code,  1898,  s.  190. 

(1)— Crm.  Pro.  Code  (1882),  ss.  170.191(c)  — 
Cognizance  of  offence  by  Magistrate  on  perusing 
Police  Diary— Jurisdiction  to  try  the  offence. — 
Where  a  Magistrate,  enquiring  into  a  charge 
against  A,  read  certain  statements  in  the  Police 
Diary  and,  after  examining  some  witupsses, 
issued  warrants  against  B.  C,  D,  and  E,  he 
must  be  deemed  to  have  taken  cognizance  of 
the  offence  against  B,  0,  D,  and  E,  under  cl.  (c) 
of  8.  191.  The  provisions  of  the  last  paragraph 
of  that  section  applied  to  the  cai=e  and  they  were 
entitled  to  ask  that  the  case  should  be  com- 
mitted to  the  Court  of  Sessions.  QUEEN- 
Empress  v.  Hirashanker  Udayshanker, 
Rat  Un.Cr.C.  951  =  Or  Rg.  2  of  1898  [fl  ,  11 
Cr.L.J.  489  =  7  Ind.  Oas.  461  =  U.B.R.  1910, 
Crim.  Pro.  Code.  2.] 

{•2)— Crim  Pro.  Code,  1898,  ss.  190  (1)  (c)  and 
191  -  Application  for  transfer  from  file  of  Magis- 
trate whohadtaken  cognizance  of  case- — After  the 
institution  of  a  complaint,  the  names  of  some 
more  accused  persons,  which  were  not  in  the 
original  complaint,  were  added  by  the  Public 
Prosecutor  under  instructions  from  the  District 
Magistrate  The  accused  did  not  at  all  appear 
before  the  Magistrate.  Held,  that  the  Magis- 
trate could  not  act  under  s.  191,  Crim. Pro. Code, 
for  transferring  it  to  some  other  Magistrate 
under  him  and  that  the  aoplication  for  trans- 
fer was  premature  Held,  also,  that  the  case 
against  the  newly  added  accused  was  taken 
cognisance  of  by  the  District  Magistrate  under 
8.  190  (1)  (c),  Crim.  Pro.  Code,  and  that  s.  191 
applied  to  the  case.  Neither  for  the  above 
reason,  nor  because  the  District  Magistrate 
entertains  a  complaint  in  the  face  of  a 
standing  order  in  force  that  all  complaints 
should  be  presented  to  the  senior  Magistrate  of 
the  district,  nor  again  because  the  District 
Magistrate  appoints  a  Public  Prosecutor  to 
oonduot  the  case,  can  it  be  held  that  be  has 
prejudged  it,  so  as  to  entitle  a  party  to  claim 
its  transfer  to  a  Court  outside  the  district. 
Maung  8HWE  Hla  v.  Crown,  14  Bar.  L.R, 
327  =  9  Cr.  L  J.  64. 
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Cognisance  of  OSence— concluded. 

(3)—Ctim.  Pro.  Cede  (1898).  s.  190,  cl.  (c)— 
Cognisance  of  case  against  persons  not  originally 
complained  agatnst, — Where  a  complaint  is 
made  against  some  persons,  and  the  Magistrate 
taltes  cognisance  of  the  ofience,  it  is  the  duty  of 
the  Magistrate  to  deal  with  the  evidence  brought 
before  him  and  to  see  that  justice  is  done  in 
regard  to  any  person  who  might  be  proved  by 
the  evidence  tu  be  concerned  in  the  ofience. 
Charu  Chandra  Das  v.  Norendra 
Krishna  Chakravarti,  4  C.W.N.  xl«. 

See  ACT  XII  OP  1896,  8.57,  U.B.R.  1892- 
1896,  Vol.  I,  111. 

See  Commitment  to  Sessions  Court,  a. 
W.N.  1907,  178  =  6  Cr.  L.J.  7,  2  8.L  R.  9,Cr.= 
10  Cr.  L.J.  224. 

See  Complaint— Procedure  on  receipt 
of  complaint,  13  0.  334. 

See  CRIM.  Pro.  Code,  1898.  ss.  94,  96,  190 
(c),  537,  12  C.W.N.  1075  =  6  Cr.L  J.  235  =  35 
C.  1076. 

See  CRIM.  Pro.  Code,  1898,  s.  198.  U  O.C. 
148  =  7  Cr.L.J.  457. 

See  Magistrate,  Jurisdiction  op- 
Transfer     OF    Cases— Reference    to 

OTHER    magistrates,    ETC  ,   A.W.N.    1907, 
93  =  5  Cr.  L  J.  275. 

See  Sanction  to  prosecute— Miscel- 
laneous Oases,  lO  Bom.  L.R.  1053  =  9  Cr. 
L.J.  183. 

Co-habitation. 

Marriage  according  to  Alyasantana  Law — 
Proof  of  oo-habitation,  whether  sufficient. — See 
Penal  Code,  s.  498,  6M.  374  =  1  Weir  560  =  8 
Ind.  Jur.  35. 

Coin. 

See  akbar's  Coin. 

See  Counterfeiting  coin. 

See  Gambling. 

See  King's  Coin  (Counterfeiting  of)  . 

See  Penal  Code,  ss.  230—254. 

(I) — Shah  Jehan's  coin. — A  coin  of  the  reign 
of  Shah  Jehan  is  not  a  coin  under  s.  230,  Penal 
Code.  Emperor  v  Khushali,  A.W.N.  1906, 
308  =  4  A.L.J.  43  =  4  Cr.L.J.  453  =  29  A.  141. 
(11  B.H.C.  172,  F.;5  N.W.P.H.C.  187,  D.)  [E., 
11  Cr.  L.J.  571  =  8  Ind,  Cas.  145.] 

(2) — Coin,  not  an  instrument  of  gaming. — A 
coin  is  not  an  instrument  of  gaming  within  the 
meaning  of  s.  11  of  the  Bombay  Gambling  Act 
(III  of  1866).  IMPERATRIX  V.  VlTHAL  BHAI- 
CHAND,  6  B.  19.      [Appl.t  16  B.  283.] 

(3) — Coins  are  not  instruments  of  gambling. 
King-Empbror  v.  NGA  Thu  Daw,  2  L  B.R. 
60.     [R.,  14  Cr.  L.J.  413  =  20  Ind.  Cas.  237.] 

Coin,  if  instrument  of  gaming- See  BEN. 
ACT  II  OP  1867,  83.  1  and  6,  5  CW.N.  503, 

See  Bom  Act  III  of  1866,  b.  11,  Rat.  Un. 
Cr.  C.  75  =  Cr.  Rg.  19-6—73. 


Coin — concluded. 

Whether  instruments  of  gaming — iSce  BOM. 
Act  I  OF  1890,  s.  12,  16  B.  283,  P.B. 

Whether  instruments  of  gaming — Seizure  and 
forfeiture  ot—See  BUR.  ACT  I  OP  1899,  ss.  6, 
10  (fl),  15(2),  3  (a),  L.B.R.  1890-1900,  547. 

Taking  coins  from  land  bought — See  CRIMI- 
NAL Misappropriation,  Rat.  Un.  Cr.  c.  8. 

See  Penal  Code,  ss.  230  and  420.  A.W.N. 
1906,  ,308  =  4  Cr.  L.J.  453  =  29  A.  141  =  4  A.L.J. 
43. 

Possession  of  coining  instruments  —  See 
Penal  Code,  s.  235,  l  Weir  219. 

Delivery  to  another  of  coin  with  the  know- 
ledge of  its  counterfeitness— See  PENAL  LODE, 
s.  139,  1  Weir  221. 

Collection  of  Debts  on  Successions. 
See  ACT  XXVII  OF  1860. 

Collector. 

See  District  Magistrate  and  Collec- 
tor. 

(I)— Collector,  if  a  Court.— A.  Collector  act- 
ing under  ss.  69  and  70  of  the  Bengal  Tenancy 
Act  is  a  "  Court  "  within  the  meaning  of  s.  195 
of  the  Code  of  Criminal  Procedure-  RaGHOO- 
BUNS  SAHOY  v.  KOKIL  SiNGH,  17  C.  872.  [R-, 
24  M.  121  =  2  Weir  170.] 

(2)— Alteration  of  Register  under  the  Land 
Registration  4ci.— The  action  of  a  Collector  in 
altering  the  register  kept  under  the  Land  Regis- 
tration Act  for  the  mutation  of  names,  by 
striking  out  the  name  of  the  registered  owner 
and  substituting  that  of  another,  without  a 
proper  proceeding  or  enquiry  and  without 
notice  to  the  party  whose  name  is  struck  out, 
condemned.  GOPINATH  ParYAHv.  EMPRESS, 
2  C.L.J.  8S5=  JO  C.W.N.  82  =  3  Cr.L.J.  169. 

(Z)— Power  of  Collector— Officer  acting  in 
two  capacities— Crim.  Pro.  Code  (1861), s.  1<j8. 
A  Collector,  who  entertains  a  charge,  under 
s.  168  of  the  Code  of  Criminal  Procedure,  of  an 
ofience  against  any  Court  or  public  servant, 
should  not  try  the  case  himself  as  a  Magistrate 
nor,  unless  under  very  exceptionally  circum- 
stances, give  evidence  as  a  witness  before  him- 
self as  a  Magistrate.  In  re  NIHaL  MAHTEE, 
9  W.R.Cr.  13. 

See  ACT  XVIII  of  1869,  2  A.  806. 

See  ACT  II  OF  1886,  25,  s.  44  P.R.  1905 
Cr.  =  187  P.L  R.  1905  =  3  Cr.  L.J.  128. 

Acting  under  the  Land  Acquisition  Act, 
whether  a  "  Court  "—Power  of  Collector  to 
administer  oath— See  ACT  I  OF  1894,  s.  53,  27 
C.  820. 

If  Court— See  BEN.  ACT  VIII  OP  1885,ss.69, 
70,  17  0.  872. 

Superior  to  Tahsildar  —  See  CRIM.  PRO. 
CODE,  1898,8.  195  (6),  12  Cr.  L.J.  109  =  9  Ind. 
Cas.  635. 
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Collector — concluded. 

Whether  a  Civil  Court— See  Crim.  PRO. 
Code,  1898,  sa.  198,  195.  2  A.  533,  F.B. 

See  Sanction  to  prosecute — authori- 
ties competent  TO  GRANT  SANCTION, ETC., 
A.W.N.  1895,  121,  7  B.H.C.  Or.  64. 

See  Sanction  to  prosecute— Revoca- 
tion OF  SANCTION,  10  A.  582  =  A,W.N.  1888, 
234. 

CoUectopate  Pedah. 

See  ASSAULT,  13  W.R.  Cr.  49. 
Commission. 

See  Witness. 

(1) — Commission  for  exami^iation  oi  witnesses 
outside  jurisdiction. — The  High  Court  has  no 
power  to  issue  a  oommission  for  the  examina- 
tion    of     witnesses    outside     its    jurisdiction. 

Empress  v.  S.  moorga  Chetty,  5  B.  338, 
F.B 

(2) — Examination  of  tuitness  on  commission. 
— An  application  to  examine  a  witness  for  the 
prosecution  by  commission  was  refused  by  the 
Hiph    Court  in  the    interests    of  the  prisoner. 

Empress   v.   Counsell.    r.  p.,  8  C.  896. 

[Compared,  15  C.P.L.R.  66.] 

(3) — Examination  of  tvitnesses  in  a  foreign 
territory  — Crim.  Pro.  Code  (1872),  s.  30. — A 
commission  should  not  be  issued  for  the  exami- 
nation of  a  witness  in  a  foreign  territory. 
MUSSUMMAT  KISHBN  KOUR  v.  CROWN,  20  P. 
R.  1878,  Cr.  [F.,  16  P.R.  1880  ;  /i,  35  P.R. 
1880,  36  B.  524  =  14  Bom.  L.R.  147  =  14  Ind. 
Cas.  970  =  13  Cr  L.J,  426.] 

{^)—Hig}i  Court  — Grim.  Pro.  Act,  X  of  1875» 
s.  76 — Commission  for  taking  evidence  of  public 
servant  transferred  to  distant  place  — Where  a 
Government  servant,  who  had  executed  a 
recognizance  to  appear  at  an  ensuing  criminal 
Sessions,  when  called  upon  to  give  evidence, 
was  transferred  to  a  very  distant,  place,  before 
the  date  of  the  hearing  of  the  case,  and  the 
Government,  on  his  behalf,  applied  for  a  com- 
mission to  t^ke  his  evidence,  on  the  ground 
that  he  could  not,  with  due  regard  to  the 
public  interest,  be  present  for  the  trial,  held, 
that  the  application  should  be  granted  and  the 
commission  should  be  allowed).  EMPRESS  v. 
BAL  GANGADHAR  Tilak,  6  B.  28S  =  6  Ind. 
Jur.  482.      [R.,  19  B.74S;  D.,  24  C,  551,] 

(51— Crim,  Pro.  Code  (1882),  ss.  503  and  507 
— Scope  of  the  sections — Meaning  of  the  term 
'in  the  case" — Appiication  for  commission, 
when  tobemade—S.  33,  Evidence  Act.— Ss.  503 
and  507  should  be  construed  distributivcly,  and 
the  word  "  case"  in  s.  507  means  the  c«se  before 
the  Court  issuing  the  commission,  and  not  any 
subsequent  stage  of  it  before  another  Court. 
Therefore,  evidence  taken  under  commission 
issued  by  the  Chief  Presidency  Magistrate 
during  the  course  of  an  enquiry  before  him  can- 
not be  admitted  on  the  trial  of  the  same  case 
at  the  High  Court  Sessions  under  s.  507  of  the 
Code.  Nor  would  it  be  admissible  under  s.  33 
of  the  Evidence  Act,   in  a  case  where   the  onlv   ' 


Comm\sB\on— continued. 

objection  to  obtaining  witnesses'  presence  was 
on  the  ground  of  expense  of  attendance.  [F.,  19 
B.  749.]  Although  s.  503  may  include  any  party 
to  a  proceeding,  it  is  principally  intended  for  the 
purposes  of  some  witness  other  than  the  parties 
principally  concerned,  persons  "  whose  presence 
could  not  be  obtained  without  an  amount  of 
delay  and  expense,  which,  under  the  circum- 
stances of  the  case,  the  Court  considers  unrea- 
sonable." An  application  for  commission 
applied  for  by  the  prosecution,  during  the  trial 
and  after  the  jury  had  been  sworn,  was  refused 
on  the  ground  that  the  trial  and  commission 
could  not  go  on  together.  QueEN-EmPRESS, 
V.  A.  M.  Jacob,  19  C.  113.  (6  A.  224,  6  C. 
532,  R.) 

(6)— Crim  Pro.  Code  (1882),  ss.  503  to  507— 
Power  of  Presidency  Magistrate — Power  to  issue 
commission  for  examinaiion  of  witnesses  residing 
within  jurisdiction. — Although  it  is  doubtful 
whether  a  Presidency  Magistrate  has  power  to 
issue  commi.ssions  for  the  examination  of  wit- 
nesses within  his  own  jurisdiction,  yet,  there  is 
nothing  to  prevent  a  Presidency  Magistrate  from 
examining  a  witness  within  his  jurisdiction  at 
some  place  other  than  the  Court-house,  HEM 
COOMAREE  DASSEE  V.  QUEEN-EMPRESS,  24 
C.  551  =  1  C.W.N,  333. 

(7) — In  criminal  cases — Justification  for  its 
issue. — Every  witness  must  "be  produced  at  a 
trial,  unless  and  until  it  is  proved  either  to  be 
actually  impossible  to  produce  him  or  to  be  so 
difficult  to  do  so,  that  it  is  under  the  circum- 
stances unreasonable  to  insist  on  bis  produc- 
tion. But  petty  inconveniences  such  as  those 
to  which  a  witness  may  be  subjected  by  being 
summoned  as  a  witness  in  a  criminal  case 
would  not  justify  the  issue  of  a  commission, 
especially  when  a  previous  conviction  depended 
for  its  proof  solely  and  entirely  upon  expert 
evidence.  EMPEROR  v.  K.-^SIM,  15  C.P.L.R. 
66,  Cf. 

(8) — Commission  for  the  examination  of  com- 
plainant on  presenting  the  complaint,  not 
regular— Crim.  Pro.  Code  (1882),  ss.  198,  200, 
503,  537.— In  the  preliminary  stage  of  a 
criminal  proceeding,  a  complainant  is  only  a 
complainant,  not  a  witness.  A  commission 
for  his  examination  cannot,  therefore,  be  issued 
under  s.  503,  which  relates  to  the  examination 
of  witnesses  only.  When,  on  a  complaint 
being  presented  on  behalf  of  H.H.  the  Maha- 
raja of  Kashmir  to  the  District  Magistrate  cf 
Lahore,  the  latter  issued,  to  the  Resident  at 
Kashmir,  a  commission  for  the  examination  of 
the  complainant,  held  that  the  examination  so 
taken  was  contrary  to  the  provisions  of  ss.  198 
and  200,  Crim.  Pro.  Code,  but  that,  as  there 
was  no  doubt  of  the  wish  of  His  Highness  to 
prosecute  and  the  irregularity  being  a  formal 
one,  it  was  cured  by  the  provisions  of  s.  537, 
Crim  Pro.  Code.  8ARBDYAL  v.  EMPRESS, 
lOP.R.  1896  Cr.  [E..  32  P.W.R.  1911,  Cr.= 
146  P.L.R.  1911  =  10  Ind.  Cas.  156  =  12  Cr.  L. 
J.  217=11  P.R   1911.] 

To   examine    witnesses — See   ACT    XIV   OP 
1882,  8.  640,  3  C.W.N,  753. 


1081 


THE  ALL  INDIA  DIGEST. 


1082 


Commission — concluded. 

To  examine  complainant  who  is  a  par- 
danashin  lady  whether  may  be  issued — See 
Ceim.  Pro.  code,  ss.  192,  200,  503,  15  Gt. 
L.J.  348  =  23  Ind.  Caa.  700  =  18  GW.N.   1020. 

Examination  of  witnesses  by — See  CRIM, 
Pro,  code,  1898.  ss.  503  (1  to  3),  505,  5  A.  92 

Evidence  taken  on  commission  in  Nepal — 
Admissibility  —  See  EVIDENCE— GENERAL, 
7  C.W.N.  635. 

Examination  o(  witnesses  on  commission — 
See  Evidence  Act,  1872.  s.  33,  6  A.  224  = 
A.W.N.  1884,  55,    19  B.  749. 

District  Magistrate's  power  to  issue,  for 
examination  of  witnesses — See  PARDANASHIN 
Woman,  4  S.L.R.  257  =  11  Ind.  Gas.  582  =  12 
Cr.  L.J.  398. 

See  PARDANASHIN  WOMAN,  4  G.  20  =  3  C. 
L.R.  93. 

See  Penal  Gode,  s.  174,  6  G.W.N.  927. 

See  Revision— Matters  pertaining  to 
evidence,  24  G.  551  =  1  G.W.N.  333. 

Commission  Agent. 

Contractor  or  Commission  agent — See  ACT 
XIII  OP  1859,  s.  2,  2  Bom.  L.ft.  801. 

Commlseioner. 

See  Judicial  Commissioner. 

See  judicial  Commissioner  of  Mysore. 

See  Municipal  Commissioner. 

— Commissioner  to  examine  witnesses — His 
power  to  grant  sanction — See  SANCTION  TO 
PROSECUTE— Authorities  competent  to 

GRANT  sanction,  ETC.,  11  C.W.N.  909  =  6  Cr. 
L.  J.  160. 

Commitment. 

See  Commitment  to  Sessions  Court. 
See  Crim.  Pro.  Code,  1898,  ss.  206—220. 
See  Magistrate,  Jurisdiction  of. 
See  REVISION— Commitments. 

Connection  with  another  case  no  ground  for 
committal— See  GRIM.  PRO.  CODE,  1898,  s.  206, 
15  Bom.  L.R.  998  =  2  Bom.  Cr.  G.  165. 

To  the  Court  of  Session — Discretion  of  the 
Magistrate — Interference  of  High  Court — Com- 
mitment when  may  be  quashed — See  GRIM. 
Pro.  CODE,  1898,  ss.  207,  215,  11  A.L  -J.  4,39  = 
19  Ind.  Gas.  960=14  Cr.  L.  J.  304. 

When  illegal  and  when  can  be  quashed — See 
Orim.  Pro.  Code,  1898,  ss.  215,  346,  .347, 
349,  6L.B.R.  129  =  5  Bur.  L.  T.  239  =  17  Ind. 
Cas.  813  =  13  Or.  L.  J.  877,  F.B. 


Commitment — concluded. 

Commitment  without  notice  to  accused — 
Legality— Revision— See  GRIM.  Pro.  CODE, 
1898,  ss.  215,  436,  Proviso  (a),  28  P.W.R.  1913, 
Cr.  =  312  P.L.R.  1913  =  14  Cr.  L.  J.  605  =  21 
Ind.  Gas.  477. 

In  pursuance  of  order  of  Sessions  Judge — 
Legality— See  CRIM.  PRO.  CODE,  1898,  ss.  403 
(4),  213  =  7  P.R.  1912  Cr.  =  39  P.W.R  1912, 
Gr.  =  243  P.L  R.  1912  =  17  Ind.  Gas.  54  =  13 
Cr.  L.  J.  742. 

Order  directing— Notice  to  parties — See  Crim. 
Pro.  Gode,  1898,  ss.  436,  433,  1  G.L.R.  93. 

Commitment  to  Sessions  Coart. 

See  Grim.  Pro.  Code.  1898,  ss.  206-220. 

See  Magistrate,  Jurisdiction  op. 

See  Revision. 

(1)  —Discretion  as  to  commitmc-nt- Proper  exer- 
cise of  discretion.— The.  power  of  commitment 
must  be  exerci.^ed  judicially  upon  the  evidence 
before  the  Court.  QUEEN  v.  ShaMA  SUNKAR 
BISWAS.  10  W.R.  Cr.  25  =  1  B.L.R.S.N.  16. 

(2) — Commitment — Crim.  Pro-  Code  (1882), 
ss.  207,  213  215.— A  Magistrate  should  not 
send  up,  for  trifil  by  the  Court  of  Sessions,  cases 
which  he  himself  has  jurisdiction  to  dispose  of, 
unless  there  be  some  good  cause  for  sending 
them  to  the  Court  of  Sessions,  as  for  instance, 
if  the  Magistrate  considers  the  punishment 
which  he  can  award  would  be  inadequate. 
However,  the  discretion  which  the  Magistrate 
may  exercise  under  s.  207,  Crim.  Pro.  Code, 
1882,  when  exercised  by  him.  ought  not  to  be 
lightly  intprfarei  with.  EMPRESS  v.  BehARI, 
A.W  N.  1886,  255. 

(3)— Crm.  Pro.  Code  (1898).  s.  347— Scope— 
Power  of  commitment.  —  S.  347,  Grim.  Pro. 
Code,  1898,  empowers  a  Magistrate  to  commit 
at  any  stage  of  the  proceedings,  if  it  appears 
to  him  that  the  case  is  one  which  ought  to  be 
tried  by  the  Court  of  Session  or  by  the  High 
Court.  In  re  OLIVE  DURANT,  Rat.  Un.  Cr.  C. 
973  =  Cr.  Rg.  29  of  1898.  [.F.,36C  48  =  12  0. 
W.N.  1014  =  8  Cr.  L.J.  221  =  1  Ind.  Cas.  469.] 

(4)— Crim.  Pro.  Code  (1898).  ss.  436,  526 
and  226 — Commitment  ivithout  charge. — A  com- 
mitment may  be  made  without  a  charge  against 
the  accused  (vide  s,  226,  Grim.  Pro.  Code).  In 
the  mitter  of  Kalagava  BAPIAH,  27  M.  54 
=  2  Weir  227  =  2  Weir  578  =  2  Weir  263. 

(5) —  Commitment  to  Sessions —  Magistrate, 
poiuer  of — Magistrate's  belief  that  case  is  not  fit 
for  commitment — Discharge  of  accused. — The 
accused  were  sent  up  for  trial  for  having  com- 
mitted offences  under  ss.  366  and  376,  ;Penal 
Code.  The  Sub-Divisional  Magistrate  inquired 
into  the  oSences  and  recorded  evidence  of  the 
prosecution  witnesses  at  great  length.  He, 
however,  discharged  the  accused  on  the  ground 
that  there  were  insufficient  grounds  for  com- 
mitting them  to  the  Sessions.  Held,  that  the 
Magistrate  was  right  in  so  discharging  the 
accused.     The  mere  fact  (bat  there  is  evidence 
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Commitment  to  Sessions  Court — contimied. 

which,  if  believed,  would  justify  a  conviction, 
does  not  compel  the  Magistrate  to  commit  the 
case  to  the  Sessions.  SHAHZaD  v.  EMPEROB, 
14  Cr  L. J.  491  =  20  Ind.  Gas.  747  =  12  A  L  J. 
157  (26*  A.  564  =  1  A.L.J.  292  =  1  Cr.  L.J.  519 
=  A-W.n',  1904,  125,  R.) 

(6)— Criw.  Pro-  Code  (1898),  s.  2\5— Com- 
mitment to  the  Sessions,  when  can  be  made-— 
The  test  vrbich  should  be  applied  to  decide 
whether  a  committal  ought  or  ought  not  to  be 
made  on  the  f^^cts  is  this— assuming  that  the 
whole  of  the  evidence  telling  against  the 
accused  is  true,  is  there  a  case  which  a  Judge 
at  the  trial  could  leave  to  a  jury  ?  If  the 
evidence  is  such  that  a  Judge  would  have  been 
bound  to  rule  that  there  was  no  evidence  en 
which  a  jury  could  convict,  then,  a  committal 
ought  not  to  be  made.  If  there  is  any  evidence 
which  calls  for  an  answer,  however  great  the 
preponderance  in  favour  of  the  prisoner  may  be, 
then  the  committal  is  proper.  Per  Harrington, 
J.  Where  thq  only  grounds  on  which  an 
accused  person  was  committed  to  the  Sessions 
for  trial  upon  charges  of  abetment  of  oSences 
under  ss.  193,  196,  471,  I.P.C,  were  (1)  that 
servant  in  the  employ  of  the  accused  gave  false 
evidence  and  produced  forged  documents  at  the 
trial  of  certain  suits,  (2)  that  the  accused  was 
present  actively  prosecuting  those  suits,  (3)  that 
the  evidence,  if  believed,  would  have  supported 
the  accused's  case,  (4)  that  the  accused  had 
sometimes  made  collections  and  tested  jama- 
bandies,  held,  that  it  was  not  a  fit  case  for 
commitment.     SHEOBUX  RAM  v.  EMr-EBOF., 

9  C  W  N.  829  =  2  Cr.  L  J.  534.  [R.,  14  Cr.  L. 
J  529  =  21  Ind.  Gas.  129=14  M.L.T.  200  = 
1913  M.W.N.  728.] 

(7) Commitment   to  Sessions,  when    can    be 

made.— It  is  not  necessary  that  the  committing 
Magistrate  should  satisfy  himself  fully  of  the 
guilt  of  tbe  accused  before  making  a  commit- 
ment. It  is  his  duty  to  commit  when  the  evi- 
dence for  the  prosecution  is  sufficient  to  make 
out  a  -priina  facie  case  against  tbe  accused,  and 
he  exercises  a  wrong  discretion  if  he  takes  upon 
himself  to  discharge  an  accused  in  the  face  of 
evidence  which  might  justify  a  conviction. 
EMPEROR  V.  VaJIVANDAS  alias  KALIDAS 
BHAIDAS,  27  B.  84  =  4  Bom.  L  R.  779.  [F., 
148  P  L.R.  1903  ;  B.,  9  Bom.  L.R.  225  =  5  Cr. 
LJ.  213,  8Cr.  L.J.  283  =  14  P.R.  1903  =  30  P. 
W  R.  1908.  11  Cr.  L.J.  18  =  4  Ind.  Gas.  6l2  = 

10  PR  1909,  Cr  =155  P.L.R.  1909  =  32  P. W. 
R.  1909  Cr.,  11  Cr.  L.J.  751  =  8  Ind.  Cas.  1044 
=  215  P.L.R.  1910,  53  P.W.R.  1910.] 

(Q)— Commitment  to  Sessions,  when  to  be 
made.— The  Magistrate  ought  to  commit,  when 
the  evidence  is  enough  to  put  the  party  on  his 
trial,  and  such  a  case  obviously  arises,  when 
credible  witnesses  make  statements  which,  if 
believed,  would  sustain  a  conviction.  The 
weighing  of  their  testimony  with  regard  to 
improbabilities  and  apparent  discrepancies  is 
more  properly  the  function  of  the  Court  having 
iurisdiction  to  trv  the  case.  QUEEN-EMPRESS 
V.  NAMDEO,  Rat.  Un.  Cr.  C.  319. 
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(9) — Commitment  to  Sessions  when  to  be 
m,ade. — In  a  case  committed  for  trial  under 
s.  392,  I.P.C,  to  the  Court  of  the  Judicial  Com- 
missioner of  Sind,  the  examination  of  the  wit- 
nesses disclosed  many  cnntradiotions  and  in- 
herent improbabilities  and  the  jury  returned  a 
unanimous  verdict  of  not  guilty.  The  Court, 
holding  that  the  case  ought  never  to  have  been 
committed  to  the  Sessions,  remarked  that 
"  the  charge  was  not  of  so  serious  a  nature  as  to 
justify  the  Magistrate  in  avoiding  its  trial  and 
committing  the  accused  to  the  Sessions  It 
appears  that  the  Magistrate  deliberately  shirked 
the  responsibilities  of  his  office,  with  the  result 
that  the  two  accused  have  been  unnecessarily 
detained  in  custody  for  nearly  three  months, 
that  valuable  time  has  been  wasted  both  of  the 
gentlemen  of  the  Jury  and  of  the  Court  of 
Sessions,  and  that  considerable  avoidable  ex- 
pense has  been  caused  to  Governmpnt  "  CROWN 
v.  AHMED  SHAH  WD.  MAHOMED  HUSSAN 
SHAH,  1  S.L.R.  103,  Cr. 

(10)— Crim.  Pro.  Cods,  s.  347— Cas°s  which 
ought  to  be  committed  to  Court  of  Sessions. — 
Where  the  facts  of  the  case  showed  that  the 
accused  threw  his  wife  down  and  deliberately 
kicked  her  several  times,  on  her  body,  thus 
inflicting  injuries  which  caused  her  death,  held, 
that  such  a  case  ought  not  to  have  been  finally 
dealt  with  by  the  Magistrate  of  the  first  class, 
the  accused  being  convicted  of  the  oSence  of 
voluntarily  causing  hurt,  but  should  have  been 
committed  to  the  Court  of  Sessions  for  trial  on 
charges  of  culpable  homicide  and  voluntarily 
causing  grievous  hurt.  QueeN-EMPRESS  v, 
RUPAYA,  Rat.  Dn.  Cr.  C.  382  =  Cr.  Rg.  33o£ 
1888. 

fll) — Committal  to  Sessions,  when  justified. — 
Where  there  is  evidence  not  obviously  false,  and 
on  which,  if  it  be  accepted  as  reliable,  a  Court 
of  Sessions  might  convict  an  accused  person, 
the  Magistrate  is  justified  in  sending  up  the 
case  for  trial,  and,  if  the  case  is  triable  by  a 
Court  of  Sessions  only,  he  is  bound  to  do  so. 
High  COURT  PROCEEDINGS,  lOTH  SEP.  1831, 

No.  1870,  2  Weir  258  =  2  Weir  652. 

(12)— Criw.  Fro-  Code  (1898),  ss.  213  (2) 
and  203 — Committal  proceedings — Suffineyit 
ground  for  committal — Duty  of  a  committing 
'Magistrate. —?,.  213  (2),  Crim.  Pro.  Code,  is 
intended  to  provide  for  the  cases  in  which  the 
evidence  recorded  after  a  charge  so  changes  the 
aspect  of  the  cases  as  to  leave  no  reasonable 
doubt  thiit  a  conviction  is  not  sustainable.  But 
that  clause  does  not  apply  when  the  evidence 
for  the  defence  merely  casts  some  doubt  on  the 
case.  "Sufficient  ground"  for  committal  is  a 
prima  facie  case,  and  it  still  remains  a  sufficient 
ground,  even  if  to  some  extent  weakened — but 
not  proved  beyond  reasonable  doubt  to  be  false — 
by  the  evidence  for  the  defence.  Under  s.  208, 
the  duty  of  a  committing  Magistrate  in  the 
first  place  is  to  take  all  the  evidence  tendered 
on  both  sides  before  forming  a  charge.  CrowN 
v.  PoNyan,  IL.B.R.  348. 
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(131— (Vim.  Pro.  Code  (1898),  ss.  209,  210. 
436 — Covimittal  to  the  Sessions,  grounds  for — 
Duty  of  Sessions  Judge. — Before  committing  an 
accused  person  to  the  Sessions  Court,  the 
Magistrate  has  to  consider  whether  there  are 
sufficient  grounds  for  committing  the  accused 
and,  among  those  grounds,  may,  properly,  be 
placed  the  consideration  whether,  on  tKe  evi- 
dence before  him,  it  is  probable  that  a  convic- 
tion will  be  arrived  at.  [R..  12  C.W.N.  117  = 
6  G.L.J.  760  =  6  Cr.  L  J.  406,  14  P.R.  1908,  Cr. 
=  30  P.  W.R.  1908.]  It  is  the  duty  of  a  Sessions 
Judge,  in  considering  whether  an  accused  person 
has  been  improperly  discharged,  within  the 
terms  of  s.  436,  Grim.  Pro.  Code,  to  consider 
all  the  grounds  upon  which  such  order  of  dis- 
charge has  been  passed,  including  a  considera- 
tion of  the  evidence  which  has  not  been  believed 
or  held  to  be  sufficient  to  establish  a  prima 
facie  case.  Then  only  can  he  pass  an  order  for 
the  commitment  of  the  accused  person  or  for  a 
further  inquiry.  HarbANS  SINGH  v.  Pakir 
Das,  7  C.W.N  77.  [S.,  8  Cr.  L.J.  263,  14  Cr. 
L.J.  529  =  21  Ind.  Cas-  129=14  M.LT.  200  = 
1913.  M.W.N.  728.] 

(1^)— Committing  Magistrate,  duty  of, — The 
duty  of  a  committing  officer  is  to  ascertain 
whether,  by  the  evidence  of  the  prosecution,  a 
prima  facie  case  is  made  out  against  the  accused. 

Queen  v.  Maha  Singh,  3  N.W.P.  27. 

(15) — Committing  Magistrate,  duty  of. — It  is 
the  duty  of  the  commitcing  Magistrate  to  place 
before  the  Sessions  Judge  all  the  eviuanoe  pro- 
curable. Nga  po  Se  v.  QUEEN  Empress, 
L.B.R.  1872  1892,  538. 

(16) — Duty  of  Magistrates  in  making  commit- 
ments— Prolonged  periods  of  detention  to  be 
avoided — The  Magistrates  should  be  careful  to 
arrange  their  commitments  with  a  view  to  the 
trials  taking  place  at  the  earliest  or  next  ensu- 
ing Session,  in  order  to  avoid  the  needles'? 
detention  of  accused  persons  for  prolonged 
periods.  Whenever  a  commitment  is  made, 
information  should  immediately  be  given  to 
the  Coirt  of  Session,  through  the  Magistrate 
of  the  District  by  a  letter.  Prosecutors  and 
witnesses  should  be  bound  over  to  appear  at  the 
next  Criminal  Sessions.  CRIMINAL  CIRCULAR 
No.  4  OF  1868.  9  W.R.Cr.  Cir.  5. 

(17) — Magistrates  to  be  careful  to  send  evi- 
dence to  prove  identity  of  body  sent  for  post- 
mortem examination — Sessions  Judge  to  insist 
on  being  furnished  toith  satisfactory  relevant 
evidence — Necessity  for  great  care  in  bringing 
fortoard  requisite  evidence. — When  committing 
cases,  Magistrates  must  take  care  to  send  up 
evidence  to  prove  that  a  body  sent  to  the  hos- 
pital for  pott-mortem  examination  is  really  the 
body  of  the  person  referred  to  in  the  case  under 
trial,  or  that  an  article  analysed  by  the  Chemi- 
cal Examiner  was  actually  the  article  sent  to 
him  for  analysis  in  the  case  under  trial. 
Sessions  Judges  must  insist  on  being  furnished 
with  such  evidence,  and  must  not  record  either 
the  Chemical  Examiner's  report,  or  the  evidence 
of  the  Medical  Officer  until  the  connecting  links 
requisite  to  render  them  admissible  have  been 
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established.  The  police  should  use  great  care 
in  bringing  forward  all  evidence  requisite  to 
render  relevant  the  evidence  of  the  Medical 
Officer  and  the  report  of  the  Chemical 
Examiner.  NOA  PYA  v.  QueEN  EMPRESS 
L.B.R.  1872—1892,  634. 

(\S)  —  Doubtlid  cases,  commitment  of. — Where 
the  ground  of  commitment  in  a  case  where  the 
evidence  was  insufficient,  was  that  the  charge 
was  a  serious  one  and  there  was  a  certain 
amount  of  doubt  regarding  the  innocence  of  the 
accused,  held,  that  the  Magistrate  erred  in  law 
in  committing  the  accused.  CROWN  v.  Pakir 
ALl,  35  P.R.  1878,  Cr. 

(19)— Grim.  Pio.  Code  (1893).  ss.  190  and  191 
— Judicial  discretion  to  be  exercised  by  Magis- 
trate be/ore  commuting  lo  Court  of  Sessions — 
Reasons  must  be  good  for  commitment  -  Irregu- 
larity in  Magistrate  trying  a  case  taken  cogni- 
sance of  by  him  suo  motu— Com7ni[ment  ivith- 
out  reasons — Without  framing  a  charge — With- 
out a  note  ol  the  offences.  — k  Magistrate,  in 
deciding  whether  he  should,  under  s.  191,  Crim. 
Pro.  Code,  commit  the  case  to  the  Court  of 
Sessions  or  transfer  it  to  another  Magistrate 
for  trial,  should  exercise  a  judicial  discretion. 
His  decision  will  depend  chiefly  upon  the  ques- 
tion whether  the  punishment,  which  a  Magis- 
trate is  competent  to  inflict  in  case  of  a  convic- 
tion will  be  adequate  or  not.  Where  a  Magis- 
trate gives  no  such  reasons  for  the  commi'ment, 
but  merely  states  that  the  pleader  for  the 
complainant  wished  the  case  to  be  committed, 
the  Magistrate  fails  to  exercise  any  judicial 
discretion  at  all  when  ordering  the  commit- 
ment, and  the  commitment  is.  therefore,  liable 
to  be  quashed.  A  case  having  been  begun  by  a 
Magistrate  on  a  complaint  filed  against  one  of 
the  accused,  the  Magistrate  took  cognisance 
against  the  other  accused  (during  the  course  of 
the  trial),  under  cl.  (c)  of  s.  190,  Crim.  Pro. 
Code.  Evidence  was  recorded  against  both  the 
accused,  without  the  second  accused  being  in- 
formed that  he  was  entitled  to  have  the  case 
tried  in  another  Court.  In  spite  of  the  objec- 
tion for  the  trial  before  the  same  Magistrate 
who  had  taken  cognisance  suo  motu,  the  Magis- 
trate committed  the  case  to  the  Court  of  Ses- 
sions, without  even  framing  a  charge  against 
the  accused  or  requiring  them  to  give  in  a  list 
of  witnesses.  Further,  the  reasons  for  commit- 
ment were  contained  in  a  short  note  in  the 
diary  of  the  case  which  contained  no  statement 
as  to  the  offence  for  which  the  accused  were 
committed.  Held,  that  the  Magistrate  failed 
to  exercise  a  judicial  discretion  in  dealing  with 
the  case,  CROWN  v.  Tarumal,  2  S.L.R.  9  Cr 
=  10Cr.L.J.  224. 

(20)— Cri7)i.  Pro.  Code  (1898),  s.  210— Magis- 
t^ate— Charge  to  be  framed — Coynmitment  when 
permissible — Sufficient  grounds  for  commitment 
—  District  Magistrate  ordering  commitment  to  be 
wade.— S.  210  of  the  Code,  1898,  requires  that 
a  charge  should  be  framed  and  commitment 
'  made,  only  when  "  the  Magistrate  is  satisfied 
that  there  are  sufficient  grounds  for  commit- 
ting."    The  requirement,  that  the  grounds  for 
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committing  the  case  should  be  sufficient,  must 
be  taken  as  excluding  all  cases,  in  which  the 
alleged  grounds  for  commitment  appear  in- 
sufficient, whatever  the  reason  of  this  insuffi- 
ciency m^y  be,  and  is  not  limited  to  a  require- 
ment for  merely  formal  allegations,  whether 
credible  or  not,  as  to  the  essentials  of  the  alleged 
ofience.  A  District  Magistrate  is  not  justified 
in  calling  on  a  subordinate  Magistrate  to  com- 
mit a  case,  unless  it  can  be  shown  that,  if  that 
Magistrate  was  not  satisfied,  as  required  by 
s.  210,  he  ought  to  have  been  satisfied,  that  is 
to  say,  it  ought  to  appear  that  the  Magistrate 
had  no  ground  for  discrediting  the  evidence 
adduced  for  the  Crown,  as  well  as  that  the  evi- 
dence relates  to  facts  sufficient  to  form  the 
basis  for  a  conviction.  EMPEROR  v.  Rawji 
Hari  YELGAUMKAR,  9  Bom.  L.R.  225  =  5  Cr. 
L.J.  213.  [E.,  35  B.  163  =  12  13om.  L.R.  923 
=  11  Cr.  L.J.  692  =  8  Ind.  Gas.  631.  14  Cr.  L. 
J.  529  =  21  Ind.Cas.  129=14  M.L.T.  200  =  1913 
M.W.N.  728.] 

{21)— Crim.  Pro.  Code,  Act  X  of  1872, 
ss.  193,  248,  342,  367 — Commitment  witliout  evi- 
dence —Defence  evidence.— A  commitment  made, 
without  taking  any  eviaeuce  on  a  preliminary 
inquiry,  is  illegal.  S.  248  contemplates  the 
examination  of  the  accused,  though  ss.  193  and 
242  do  not  render  such  examination  impera- 
tively necessary  and,  according  to  s.  357,  the 
accused  should  be  given  an  opportunity  to 
adduce  evidence  on  his  behalf.  REG  v.  SITA, 
Rat.  Un.  Cr  C   lOO  =  Cr.  Rg.  10-1-1876. 

(22)— Penal  Cod'.,  s.  ^il— Proof  of  guilty 
knowledge. — Where  there  is  no  clear  proof  that 
the  accused  knew  the  property  to  be  stolen,  a 
comuiitment  for  an  offeoce  under  s.  411  of  the 
Penal  Code,  is  illegal.  EMPRESS  v.  8DMER, 
A.W.N.  1881,  14. 

(23)— Crim.  Pro.  Code  (1872),  s.  196— Com- 
mittal — Drawing  up  of  charge  by  Magistrate — 
Function  ol  Magistrate. — The  drawing  up  of  a 
charge  must  always  follow  the  determination  of 
a  Magistrate  to  commit  a  case  to  the  Court  of 
Session,  which  determination  duly  expressed, 
the  Magistrate  becomes  junctus  officio  as  to 
that  matter.  Where,  therefore,  a  Magistrate 
first  drew  up  a  charge,  directing  the  commit 
ment  of  the  accused,  and  afterwards  taking 
further  evidence,  discharged  them,  the  High 
Court  held  that  the  order  of  discharge  was 
illegal  and  that  the  case  should  be  committed 
for  trial  by  the  Court  of  Session.  In  re  Mari, 
Rat.  Un.  Cr.  C.  161  =  Cr.  Rg.  6-4  1881. 

(24)— Crim.  Pro.  Code  (1882),  ss.  215  and  436 
— Power  of  District  Magistrate  to  order  com- 
mittal.— The  power  to  order  a  committal  is 
conferred  on  the  District  Magistrate  by  s.  436, 
Crim  Pro. Code,  subject  to  the  provision  that  the 
accused  should  have  an  opportunity  of  showing 
cause  why  the  commitment  should  not  be  made. 
Where  a  Sub- Magistrate  discharged  an  accused 
person,  charged  with  offences  cognisable  exclu- 
sively by  the  Sessions  Court,  and  the  District 
Magistrate  directed  his  committal  to  the  Court 
of  Sessions  without  calling  upon    him  to  show 


Commitment  to  Sessions  Coxurt— continued. 

cause  why  he  should  not  be  committed,  held, 
that  the  commitment  by  the  District  Magistrate 
was  illegal  and  should  be  set  aside.  QUEEN 
v.  Kanjamalai  PaDAYACHI,  6  M.  372  =  2 
Weir  541.      [«.,  Rat.  Un.  Cr.  Cas.  588.] 

(^b)—rrim.  Pro.  Code  (1882),  s.  191,  cl.  (c) 
—Crim.  Pro.  Code  (1898),  ss.  190  and  191— 
Objection  to  the  trial  of  a  case  by  a  Magistrate 
— Competency  of  the  Magistrate  to  commit  the 
case  to  Sessions. — Where  a  valid  objection  is 
raised  to  the  trial  cf  a  case  by  a  particular 
Magistrate,  he  is  not  bound  to  transfer  it  to 
another  Magistrate,  but  may  elect  to  commit 
the  case  to  the  Court  of  Sessions.  Such  a 
course  is  perfectly  legal  both  under  s.  191  of 
the  Code  of  1882  and  under  ss.  190  and  191  of 
the  Godeof  1898.  QUEEN-EMPRESS  v.  FELIX, 
22  H.  148  =  2  Weir  ISO. 

(26)— Crim.  Pro.  Code  (1898),  ss.  215,  478— 
Commitment  to  Sessions  by  Civil  or  Revenue 
Couns — Powers  of  revision  of  High  Court. — 
When  a  Civil  or  Revenue  Court  acts  with  the 
powers  of  a  Criminal  Court  under  s.  478  and 
makes  a  commitment  to  a  Court  of  Sessions, 
8.  215  authorises  the  High  Court  to  quash 
such  commitment  on  a  point  of  law.  In  re 
Chennanagoud,  28  M.  139  =  2  Weir  197  =  2 
Weir  577. 

(27)— Cri?«.  Pro.  Code  (1882),  ss.  403,  436— 
Conviction  by  Magistrate  for  minor  offence — 
Jurisdiction  of  Sessions  Judge  to  order  commit- 
ment for  murder. — Where  an  accused  person 
appears  to  have  committed  culpable  homicide, 
his  conviction  by  a  Magistrate  for  a  minor 
ofience  does  not  prevent  his  trial  for  murder, 
etc.  The  Sessions  Judge,  if  he  think.s  there  is 
&  prima  facie  case,  may  call  on  the  accused  to 
show  cause  why  a  commitment  should  not  be 
ordered,  and  may,  thereafter,  order  his  com- 
mitment under  s.  436  of  the  Crim.  Pro.  Code, 
if  satisfied  that  there  is  sufficient  cause  for  it. 
Queen-Empress  v.  Ladkia,  Rat.  Un.  Cr. 
C.  337  =  Cr.  Rg.  27  of  1887. 

(28)— Crim.  Pro.  Code  (1861).  ss  225,  359  and 
425 — Discharge  by  subordinate  Magistrate  — 
Power  of  superior  Magistrate  to  direct  a  com- 
mittal.—  After  a  subordinate  Magistrate  has 
discharged  an  accused  person,  after  the  preli- 
minary enquiry,  a  superior  Magistrate  ought 
not  to  direct  ihe  latter  to  commit  the  accused 
to  the  Sessions  on  the  same  evidence.  But  he 
is  not  prevented  from  suggesting  further  enquiry 
in  a  case  where  he  considers  that  the  enquiry 
ha'5  been  defective  and  not  merely  that  the  sub- 
ordinate Magistrate  has  arrived  at  an  erroneous 
conclusion.  The  Sessions  Judge  is  the  only 
authority  empowered  by  law  to  direct  a  com- 
mittal. High  Court  Proceedings,  9th 
Feb.  1869,  4  M.H.C.  App.  30. 

(29)— Crim.  Pro.  Code  (1882),  s.  423— Ojfen- 
ces  not  exclusively  triable  by  Court  of  Sessions 
— Power  of  appellate  Court  to  direct  cojnmittal, 
— Under  s.  423,  the  power  of  an  appellate  Court 
to  direct  a  committal  to  the  Sessions  Court  is 
not  confined  only  to  cases  exclusively  triable  by 
the   Court    of  Sessions.      Even   in    oases   not 
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exclusively  triable  by  the  Court  of  Sessions,  the 
appellate  Court  has  such  power.  MiSRI  LaL 
V.  LachMI  NaraIN  BAJPIE,  23  C.  350.  (8  A. 
14,  Diss.;  16 B.  580.  F.)  ili.,  27  C.  172,  17  C. 
P.L.R.  97.] 

{30i— Offences  triable  respectively  by  Magis- 
trate and  by  Sessions  Court — Commitment  on 
latter  and  trial  on  former. — Wbeie  an  accused 
is  charged  before  a  Magistrate  of  the  first  class 
with  two  ofiences,  one  of  which  he  is  competent 
to  try  and  the  other  not,  the  proper  course  for 
him  is  to  commit  the  accused  for  trial  of  both 
the  offences,  though  there  is  nothing  in  the  law 
to  make  it  illegal  for  him  to  try  the  one  he  is 
competent  to  try.  EMPRESS  v.  KAMANAND, 
A.W.N.  1883  198.  [R.,  8  A.  291  =  A.W.N. 
1886,  9i.] 

iSD—Crim.  Pro.  Code  (1882),  &s.  531,  532— 
Commitment  when  could  be  quashed. — A  com- 
mitment is  an  order  within  s.  531,  Crim.  Pro. 
Code.  The  section  uiust  be  read  as  complete  in 
itself  and  not  as  in  any  way  cut  down  or  limit- 
ed by  the  proviso  contained  in  the  latter  part  of 
s.  532.  S.  531  applies  solely  to  cases  in  which 
there  is  no  jurisdiction  by  reason  of  the  enquiry, 
trial  or  other  proceeding  being  held  in  the  wrong 
local  area.  S.  532  seems  to  refer  to  cases  in 
which  the  Magistrate  is  competent  to  deal  with 
the  offence  as  having  taken  place  within  the 
local|limits  of  his  jurisdiction,  but  has  no  power 
to  commit  to  the  High  Court  or  Court  of 
Sessions  either,  because  he  is  only  a  second-class 
Magistrate  or  for  some  reason  other  than  that 
of  local  jurisdiction.  Under  s.  531,  the  com- 
mitmeat could  not  be  quashed,  unless  a  failure 
of  justice  would  be  caused  by  proceeding  with 
the  trial.  QuEEN-EMPRESS  V  JAMES  iNGLE, 
16  8,200.  [i^.,  17  M.  402  =  4  M.L.J.  196  =  2 
Weir,  704  ;  AppL,  17  A.  36  ;  Appr.,  18  A.  350  = 
A.W  N.  1896,  96;  R.,  26  M.  640=lWeir  190,  30 
M.  94=4  Cr.  L.  J.  800=1  M.L.T.  345,  36  M. 
387  =  13  Cr.  L.  J.  35  =  22  M.L.J.  141  =  10  M.L. 
T.  563  =  1912  M.W.N,  3  =  13  Ind.  Gas.  275.] 

(32) —  Grounds  for  quashing  commitment. — A 
commitment  should  not  be  quashed  on  the 
ground  that  the  Sessions  Judge,  on  perusing 
the  record,  found  that  the  offence  committed 
was  one  triable  by  a  Magistrate  of  the  first  class. 

Empress  v.  mallu  shah,  22  P.R.  1882,  Cr. 

(33)— Crim.  Pro.  Code  (1882),  s.  215— Refu- 
sal to  quash  commilment. — Where  a  Magistrate 
after  enquiry  had  found  reasons  for  committing 
for  trial  on  the  merits,  the  High  Court  declined 
to  quash  the  acquittal.  QUEEN  EMPRESS  v. 
KILA,  Rat.  Un.  Cr   G.  718  =  Cr.  Rg.  43  of  1891. 

(34) — Subsequent  inquiry  of  Magistrate — 
Quashing  ccmynitment — Crim.  Pro.  Code,  Act 
X  of  1882,  s.  215. — Where  some  days  after 
committing  a  case  for  trial  at  the  Sessions 
Court,  the  Magistrate  recorded  that  he  had 
made  further  inquiry  and  found  that  he  should 
net  have  made  the  commitment,  held  that  this 
was  no  reason  for  quashing  the  commitment 
under  s.  215  of  the  Crim.  Pro.  Code.  EMPRESS 
V.  Madari,  A.W.N.  1885,  33. 
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(35)— Criw.  Pro.  Code  (1882),  Ch.  XXXV— 
Quashing  commitment— Civil  swiJ.— The  fact 
that  a  regular  suit  has  been  filed  to  establish 
the  genumeness  of  a  transaction  is  not  sufficient 
to  enable  the  High  Court  to  quash  a  commit- 
ment regularly  made  by  a  Subordinate  Judge 
to  the  Sessions  Court,  or  to  direct  the  trial  to 
be  adjourned  pending  the  hearing  of  the  Civil 
suit  or  appeal,  therefrom.  In  re  Dewji,  Cr, 
8g.  39  of  1893. 

(36) — False  evidence — Quashing  commitment. 
— Where  a  person  was  committed  on  a  charge 
of  using  certain  evidence  known  to  be  false, 
held  that  the  fact  that  there  was  not  any 
evidence  to  connect  such  person  with  the  use  of 
such  false  evidence  was  a  defect  in  law,  suffi- 
cient to  justify  the  quashing  of  the  commit- 
ment. EMPRESS  v.  Narotam  Das,  6  A.  98 
=  A.W.N.  1883,  225. 

(37) —  Qtcashing  of  commitment,  after  the 
accused  had  pleaded  to  the  charge. — Where  the 
accused  has  been  put  upon  his  trial  and  has 
pleaded  to  the  charge,  he  is  entitled  to  have 
the  trial  proceeded  with.  The  commitment 
cannot  be  quashed.  EMPRESS  v.  SagAMBUR, 
12  C.L.R.  120.  [R.,  9  Cr.  L.J,  250  =  1  S.L.R. 
Cr.  6.] 

(38) — Commitment  on  charge  of  grievous  hurt — 
Quashing  commitment — Death  of  complainant- 
Case  where  commitment  quashed. — The  accused 
was  committed  to  the  Sessions  Judge  for  having 
caused  grievous  hurt  to  a  Choivkidar,  an  offence 
punishable  under  s.  326,  I.P.C.  When  the 
Court  called  the  complainant  to  give  evidence, 
it  appeared  that  he  was  dead.  The  Sessions 
Judge  being  of  opinion  that,  aa  there  was  reason 
to  think  that  his  death  might  have  resulted 
from  the  hurt,  reported  the  circumstances  to 
the  High  Court  in  order  that  the  commitment 
might  be  quashed,  and  a  fresh  enquiry  ordered 
under  ss.  302,  304,  324  and  326,  l.P.C.  Eeld 
that  the  Judge  was  right  and  that  the  commit- 
ment should  be  quashed. EMPRESS  v.  ZaHARIA, 
A.W.N.  1883,  257. 

{29)- Quashing  commitment — Powers  of  High 
Court— Crim.  Pro.  Code  (1898),  ss.  215,  438. 
— The  High  Court  will  not  enter  into  and 
discuss  the  nature  of  the  evidence,  before  the 
trial  has  taken  place,  when  the  question  before 
them  for  decision  is  whether  a  commitment 
should  be  set  aside.  EMPRESS  v.  AnANDA 
KISHORE  ChoUDHURI,  4  C.W.N.  CX¥i.  [R,, 
1  S.L.R.  6.] 

UO)— Quashing  commitment— Power  of  Chief 
CowL— Under  the  Crim.  Pro.  Code,  1861,  the 
Chief  Court  alone  has  the  power  to  cancel  a 
commitment  to  the  Court  of  Sessions.  CROWN 
V.  GOONGA,  24  P.R.  1867,  Cr. 

(41) — Quashing  commitment — Power  of  High 
Court—Penal  Code,  ss.  411  and  413.— Unier 
s.  215,  Crim.  Pro.  Code,  a  commitment  once 
made  by  a  competent  Magistrate  can  only  be 
quashed  by  the  High  Court  and  that  on  a  point 
of  law.  The  offences  under  ss.  413  and  411, 
Penal  Code,  being  of  the  same  nature,  the  fact 
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that  the  evidence  recorded  doe3  not  justify  a 
conviction  under  ?.  413,  Penal  Code,  is  not  a 
sufficient  ground  for  quashing  a  commitment, 
under  s.  215,  Crim.  Pro.  Code,  even  though 
there  is  ample  evidence  to  show  that  an  oSence 
under  s.  411,  I. PC,  has  been  committed. 
CeOWN  v.  NGA  SAWE  YAUK,  1  L.B.R.  88. 
(19  0.  190,  R.) 

{4:2)— Quashing  commitment— Power  of  High 
Court.— A.  Magistrate  is  dipqualified  from  deal- 
ing with  any  case,  in  the  police  investigation  of 
which  he  has  taken  more  than  a  formal  part, 
and,  unless  he  obtains  the  permission  of  the 
appellate  Court,  he  is  disqualifiei  from  commit- 
ting a  case  for  frial.  If  an  accused  objects  on 
the  ground  that  the  Magistrate  has  taken  an 
active  part  in  the  investigation,  the  proper 
course  is  to  apply  for  leave  to  make  a  committal 
or  transfer  to  some  other  Court.  The  High 
Court  may  quash  a  commitment  by  a  Magis- 
trate whether  he  was  competent  or  not  to  make 
it.  King-Emperor  V.  maung  Lat,  2  L.B.R. 
209. 

{itH)— Commitment  quashed  only  on  point  of 
law.— V7ith.  reference  to  s.  -215  of  the  Code,  a 
commitment  once  made  under  s.  213  can  only 
be  quashed  on  a  point  of  law.  EMPRESS  v. 
BEHARI,  A.W.N.  1886,  256. 

{a)— Power  of  Chief  Cow^t  to  direct  commit- 
fjifYit, — The  Chief  Court  alone  could  annul  a 
conviction  by  a  Magistrate  and  direct  a  com- 
mitment to  the  Sessions  Court.  WUZEER 
SINGH  V.  Crown,  34  P.R.  1866,  Cr. 

{4.5)  — Commitinent  to  Deputy  Commissioner- 
Quashing  commitment. — Where  A  was  com- 
mitted to  the  Court  of  the  Deputy  Commis- 
sioner under  s.  304,  Penal  Code,  and  the  latter 
was  not  competent  to  send  the  case  back  to  the 
committingMagistrateforatrial  under  S.304-A, 
I.  P.  C,  the  Deputy  Commissioner  was 
directed  by  the  Chief  Court  to  try  the  case  on 
the  original  commitment.  CROWN  v.  ALYA, 
28  P.R.  1872,  Cr. 

(46)— Criw.  Pro.  Code  (1898),  s.  215— Absence 
of  evidence  to  warrant  a  commitment. — The 
absence  of  evidence  to  warrant  a  commitment 
is  a  point  of  law  and  may  furnish  a  good  ground 
for  quashing  the  commitment.  JOGESHWAR 
GHOSE  v.  KING-EMPEROR,  5  C.W.N.  411. 

(47)— Sessions  case  —  Commitment  to  Deputy 
CommisstoMer.— Under  s.  445-Bof  the  Act  VIII 
of  1869,  the  Deputy  Commissioner  could  try 
a  Sessions  case  committed  to  him  by  a  Magis- 
trate competent  to  commit  to  the  Court  of 
Sessions-  ALLAYA  v.  PUNJAB  SiNGH,  30  P, 
R.  1869. 

(48)— Crim.  Pro.  Code,  Act  X  of  1882,  s.  423 
— Session  Judge  whether  can  order  a  commit- 
ment to  his  own  Court. — A  Sessions  Judge,  to 
whom  an  appeal  has  been  preferred  by  persona 
convicted  by  a  Magistrate,  cannot  direct  the 
commitment  of  them  to  his  own  Court  for 
trial.    EMPRESS  v.  IMAMI,  A.W.N.  1885,  297, 
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im—Crim.  Pro.  Code,  Act  X  of  1872,  s.  296 
— Sessions  case— Powers  of  revision. — A  com- 
mitment made,  under  an  order  passed  by  a 
Sessions  Judge  in  revision,  directing  such  com- 
mitment in  a  judgment  iu  another  case  in 
which  the  present  accused  had  been  discharged 
by  the  Magistrate,  is  illegal,  since  the  Safsions 
Judge  had  no  power  to  direct  such  a  commit- 
ment. Empress  v.  Muhammad  Bakhsh, 
A.W.N.  1882,  105. 

(50)— Criw.  Pro.  Code  (1898),  ss,  209,  213, 
215  and  436— Order  of  commitment,  after  order 
of  discharge — Revisional  power  of  High  Court. 
— Where  a  Sessions  Judge,  under  s.  436,  ordered 
the  commitment  of  an  accused  person,  who  had 
previously  been  discharged,  under  s.  209,  by  a 
Magistrate  on  the  ground  that  the  evidence  was 
unreliable  and  insufficient,  held  that  the  High 
Court  had  authority  to  set  aside  the  order  of 
commitment  on  the  merits  of  the  case  and 
that  the  order  was  bad  and  should  be  set  aside. 
PiRTHi  Chand  Lal  V,  Sampatia.  7  C.W.N. 
327.  [F.,  12  C.W.N.  177  =  6  Cr.  LJ,  406  =  6 
C.L.J.  760  ;  R.,  30  M.  224  =  5  Cr.  L.J.  100  =  16 
M.L.J.  529.1 

(51) — Commitment  to  the  Court  of  Sessions 
ordered  under  s.  436  of  Crim.  Pro-  Code — High 
Courtis  poiver  to  revise  under  s.  4B9— Preli- 
minary inquiry  into  Sessions  cases — Magistrate's 
power  and  duties  in  regard  thereto — Crim.  Pro. 
Code  (1898),  ss.  436,  439.— It  is  not  incompe- 
tent to  a  Magistrate  holding  a  prelimmary 
inquiry  into  Sessions  cases  to  examine  the  cre- 
dibility of  the  evidence  adduced  in  the  course 
of  the  enquiry.  Such  Magistrate  should  not 
commit  the  accused  for  trial  in  the  Sessions 
Court,  if  he  beof  opinion  that,  notwithstanding 
direct  evidence  adduced  against  the  accused,  the 
prosecution  case  is  improbable  and  the  evidence 
is  unreliable.  The  High  Court  has  full  juris- 
diction under  s.  439,  Crim.  Pro.  Code,  to  revise 
a  commitment  ordermade  under  s,  436  on  points 
of  law  as  well  as  of  facts.  RASH  BEHARI  Lal 
MandaL  v.  EMPEROR,  12  C. W.N. 117  =  6  Cr. 
L.J.  760  =  6  Cr.L.J.  406.  [R.,  3  M.L.T.  230  =  18 
M.L.J.  57  =  7  Cr.  L  J.  267  =  31  M.  133.] 

(52) — Order  for  further  enquiry  and  commit- 
ment passed  simultaneously. — Where  the  order 
of  the  Sessions  Judge  amounted  to  simultane- 
ously directing  further  enquiry  into  the  alleged 
offence  and  to  ordering  a  commitment  of  the 
accused,  held  that  the  commitment  was  pre- 
mature and  illegal  and   must  be  set  aside.    AD- 

YAN  SINGH  v.  Queen-Empress,  13  C.  121. 

(53) — Discretion  of  Sessions  Judge  to  commit 
discharged  person. — A  Sessions  Judge  has  a 
discretion  to  order  or  not  to  order  the  commit- 
ment to  the  Sessions  Court  ol  any  accused 
person  discharged  by  the  Magistrate  with  which 
the  High  Court  will  not  interfere.  QuEEN  v. 
Sbeetaram  Chowdry,  2  W.R.  Cr.  44. 

(54)— Crim.  Pro.  Code,  Act  V  of  1898,  ss.  215, 
233 —  Wrong  joint  commitment —  Procedure,— 
The  fact  that  a  Magistrate  has  wrongly  com- 
mitted persons  for  a  joint  trial,  while  separate 
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commitments  should  have  been  made,  is  not  a 
sufficient  reason  to  quash  the  commitment 
under  s.  315  of  the  Grim.  Pro.  Code.  The 
Sessions  Judge  can  try  the  accused  separately 
on  amended  charges.  QUEEN  EMPRESS  v. 
Salamat-ullah-khan,  A.W.N.  1900,  206. 

(55) —  Mode  of  commitment  of  European 
British  subjects  and  Native  subjects  together 
chartjed  with  an  offence. — When  a  European 
British  subject  and  a  Native  subject  are  to- 
gether charged  with  an  offence  requiring  the 
commitment  of  the  former  to  the  High  Court 
for  trial,  the  latter  should  not  be  committed 
to  the  High  Court,  also,  but  should,  in  the 
ordinary  manner,  be  committed  in  the  Sessions 
Court  competent  to  try  the  offence.  CRIMINAL 
Cm.  No.  1,  16th  January  1866,  5  W.R.  Cr. 
Cir.  1. 

{bQ)—Crim.  Pro.  Code  (1898),  ss.  208,  215— 
Commilvient  in  the  absence  cl  accused. — It  is 
illegal  to  make  a  commitment  in  the  absence  of 
the  accused,  hi  the  matter  of  SUBJYA  NARAIN 
Singh,  5  C.W.N.  110.  [Rel.  on,  39  C.  885  =  16 
C.W.N.  1155  =  13  Cr.  L.J.  771  =  17  Ind.  Cas. 
406.] 

(57)— Crirn.  Pro.  Code,  Act  X  of  1882,  s.  537 
— Commitment  by  District  Magistrate — Notice 
to  accused  by  Subordinate  Magistrate, — Where  a 
District  Magistrate,  being  of  opinion  that  a 
person  has  bnen  improperly  discharged  by  a 
Subordinate  Magistrate,  makes  an  order  of 
commitment  to  the  Sessions  for  trial,  without 
notice  to  the  accused  person,  the  irregularity  is 
cured  under  the  provisions  of  s.  537  of  the  Crim. 
Pro.  Code,  if  the  Subordinate  Magistrate  gives 
him  an  opportunity  to  show  cause  before  com- 
mitting him.  Queen-Empress  v.  Rabha, 
Rat.  Un.  Cr.  C.  899. 

(58)— Crim.  Pro.  Ccde.ss.  177,  531— Commil- 
vient to  wrong  Sessions  Court. — A  commitment 
is  an  order  of  a  criminal  Court  which  cannot 
be  set  aside  unless  a  failure  of  justice  has  been 
occasioned  thereby.  Where  a  case  is  committed 
to  a  Sessions  Court  having  no  territorial  juris- 
diction, the  High  Court,  without  setting  aside 
the  order  of  commitment,  transferred  it  to  the 
proper  Sessions  Court.  Quben-EMPRESS  v. 
Thaku,  8  B.  312  =  8  Ind.  Jur.  627.  IF.,  18  A. 
350.  16  B.  200,  2  Bom.  L.R.  -394  ;  E,.  36  M. 
387  =  13  Cr.L.J.  35  =  13  Ind.  Cas,  275  =  22  M.L. 
J.  141  =  10  M.L.T.  563  =  1912  M.WN.  3;Z)., 
10  B.  274.] 

(59)— Cnw.  Pro.  Code  (1872),  s.  147— Cow- 
mitment  without  jurisdiction. — A  commitment 
made  by  a  Magistrate  having  no  jurisdiction  is 
no  proper  commitment,  and  no  reference  to  the 
High  Court  is  necessary  to  have  it  set  aside. 
Empress  v.  alim  Mandlb,  U  CL.R.  53. 
[Diss.,  4  L.B.R.  49  =  6  Cr.L.J.  287  ;  R.,  15  C 
L.J.  517  =  13  Cr.L.J.  609  =  16  C.W.N.  1105  = 
16  Ind.  Cas.  257.] 

{60)— Commitment  without  jurisdiction — 
Quashing  of. — In  the  crucial  case  of  a  commit- 
ment by  a  Magistrate  without  jurisdiction,  the 
commitment   is  not  to  be  quashed   unless  the 
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accused  has  been  prejudiced.  HIGH  COURT 
Proceedings,  23rd  November,  1874, 2  Weir 
258  =  7  M.H.C.  App.  40. 

(61) — Discharge  loithout  trial  of  accused  duly 
committed. — A  Sessions  Court  cannot  discharge 
without  trial  an  accused  duly  committed,  how- 
ever probable  it  may  be  that  an  acquittal  will 
result.     Crown  v.  JAMAL  KHAN,  3  PR.  187i. 

(62)  —  Commitment  without  framing  a  charge 
after  enquiry— Penal  Code,  s.  318.— Where  the 
District  Magistrate,  in  directing  a  commitment, 
did  not  specify  the  charge  and  the  committing 
Magistrate,  without  any  enquiry,  committed 
the  accused  on  a  charge  under  a.  318,  Penal 
Code,  held,  that  the  commitment  was  not  pro- 
perly made,  and  that  a  fresh  enquiry  should  be 
made  bv  another  Magistrate.  EMPRESS  v. 
GYANO.'e  P  R.  1881,  Cr. 

{6:i)— Crim.  Pro.  Code  (1898),  ss.  337,  339— 
Revocation  of  pardon  tendered  to  an  approver 
and  commitment  to  Sessions. — An  accused,  who 
had  an  opportunity  of  cross-examining  the  pro- 
secution witnesses,  was  tendered  a  pardon  on 
condition  of  his  making  a  true  disclosure. 
After  accepting  that  pardon,  he  refused  to  make 
any  statement,  saying  that  he  knew  nothing. 
The  Magistrate  revoked  the  pardon  and  com- 
mitted him  to  the  Court  of  Sessions.  Held, 
that  the  commitment  was  perfectly  legal. 
Emperor  v.  budhan,  29  A.  24  =  3  A.L.J.  615 
=  A.W.N.  1906,  258  =  5  Cr.L.J.  144,  (-20  A.  529, 
F.)  [N.F.,  3  Ind.  Cas.  922  =  5  N.L-R.  134.] 

(6i)—Cri7ti.  Pro.  Code,  BSI—Withdratval  of 
pardon,  commitment.— Wiyero  a  pardon  was  ten- 
dered to  A,  who  was  accused  of  murder  along 
with  B  before  a  Magistrate,  and  after  the  exa- 
mination of  A  as  a  witness  against  B,  the  pardoa 
was  withdrawn  by  the  Magistrate  and  both  were 
committed  for  trial  in  the  Sessions  Court,  held 
that  the  procedure  was  illegal  under  s.  337  of 
the  Crim  Pro.  Code,  and  that  A  should  have 
been  separately  tried.  QUEEN  EMPRESS  v. 
PIARI,  A  W.N.  1891,  182, 

(65)— Crim.  Pro.  Cede  (1898),  ss.  193  and 
423  {!)— Sessions  Court— Jurisdiction — Sessions 
Court  has,  as  a  rule,  no  authority  to  commit  to 
itself- — Except  in  cases,  in  which  a  Court  of 
Session  is  expressly  empowered  to  take  cogni- 
zance of  an  offence  as  a  Court  of  original  juris- 
diction, it  has  no  power  to  do  so,  unless  a  com- 
mitment has  been  made  by  a  Magistrate  duly 
empowered  in  that  behalf.  EMPEROR  v. 
Maula  Khan,  A.W.N.  1907,  178  =  6  Cr.  L  J 
7.    (22  0.  50,  Ref.) 

(66)— Commitment,  order  for— Sessions  Judge 
jurisdiction  of,— The  Sessions  Court  can  only 
order  commitment  in  cases  exclusively  triable 
by  it.  Queen  v.  SEBTUii  Pershad,  5  N.W. 
p.  168.  [Appr.,  1  A.  413,  P.B.,  8  A.  14  ;  E.,  7 
N.W. P.  233  ;  £».,  2  A.  570,  15  A.  205.] 

(61)- Crim.  Pro.  Code  (1882),  ss.  423,  436, 
iS9—Poiver$of  Sessions  Court,  as  appellate 
Court — Powers  of  commitment. — The  meaning 
of  the  sentence  "  or  order  him  to  be  re-tried  by 
a  Court  of  competent  jurisdiction  subordinate  tg 
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such  appellate  Court  or  committed  for  trial  " 
in  el.  (b)  of  s.  423  of  Crim.  Pro.  Code,  is  as  fol- 
lows : — If,  in  an  appealfrom  a  conviction,  the 
appellate  Court  find  the  accused  person,  who 
■was  triable  only  by  a  Magistrate  of  the  first 
class,  or  by  a  Court  of  Sessions,  has,  by  an  over- 
sight or  under  a  misapprehension,  been  tried 
and  convicted  and  sentenced  by  a  Magistrate  of 
the  second  class,  the  appellate  Court  may,  in 
that  case,  reverse  the  finding  and  sentence  and 
order  the  accused  to  be  re-tried  by  a  Magistrate 
of  the  first  class,  or  by  the  Court  of  Sessions  ; 
and,  in  like  manner,  when  the  appellant,  who 
was  triable  solely  by  the  Court  of  Sessions  has 
been  tried,  convicted  and  sentenced  by  a  Magis- 
trate of  the  first  class,  the  Sessions  Judge,  in 
disposing  of  the  appeal,  is  empowered  to  reverse 
the  finding  and  sentence,  and  order  the  accused 
to  be  committed  for  trial.  The  appellate  Court 
referred  to  in  s.  423.  can,  in  an  appeal  from  con- 
viction, only  order  an  accused  person  to  be 
committed  (or  trial,  when  it  considers  that  the 
accused  is  triable  exclusively  by  the  Court  of 
Sessions.  QUEEN-EmPEESS  v.  SUKHAI,  8  A. 
14=  ft. W.N,  1885,  298.  [Overruled,  15  A.  205 
=  13  A.W.N.  105  ;  D.,  2  Weir481 ;  Diss.,  16  B. 
580  =  Rat.  Un.Cr.  C.  577,  16  P.R.  1895,  Cr.,  23 
C.  350,  L.B.R.  1893—1900,   233,  27  C.  172.] 

(68)— S.  423  -Crim.  Pro.  Code— Sessions 
Judge  —  Power  of  commitment.  —  K  Sessions 
Judge  sitting  as  a  Court  of  appeal  under  s,  423 
can,  having  reversed  the  sentence  and  finding 
of  the  lower  Court,  order  the  appellant  to  be 
commiti-ed  for  trial  to  the  Court  of  Sessions. 
Queen  Empress  v.  Maulu  Bakhsh,  15  A. 
205  =  A.W.N.  1893, 105.  (8  A.  14,  Overruled.) 
IF.,  16  P.R.  1895,  Cr.;  R.,  27  C.  172,  7  C.W.N. 
301,  17  C.P.L.R.  97.] 

(m)—Crim.  Pro.  Code,  ss.  436,  bdl— Power 
of  Sessions  Judge  to  commit  to  Sessions  Court 
person  discharged  by  Magistrate, — In  cases 
triable  exclusively  by  a  Court  of  Session,  s.  436 
empowers  the  Court  of  Session  or  District 
Magistrate  to  order  a  discharged  person  to  be 
committed  for  trial  by  such  Court.  There  is 
nothing  in  the  section  to  show  that,  when  such 
an  order  is  made,  the  commitment  -thereupon 
must  necessarily  be  made  by  the  Magistrate 
who  has  discharged  him,  while  the  first  proviso 
to  it  shows  that  it  may  be  made  by  such  Court 
or  by  the  District  Magistrate,  according  as  the 
power  under  that  section  happens  to  be  exercised 
by  one  or  the  other.  The  words  "order  him  to 
be  committed  for  trial"  in  s.  436  means 
"commit  him  for  trial.  "  It  is  competent, 
therefore,  to  the  Court  of  Sessions  in  such  a 
case  to  make  the  commitment  itself.  Assuming 
however,  that  it  is  necessary  for  that  Court  to 
send  its  order  to  the  Magistrate  who  has  dis- 
charged the  accused,  for  the  latter  to  frame 
charge  and  direct  the  accused  to  be  tried  on 
it  by  such  Court,  the  omission  by  the  Court 
to  observe  the  formality  is  an  irregularity  on 
its  part  before  the  trial,  and  b.  537  applies. 
Queen-Empress  v.  Krishnabhat,  id  B. 
319.  [Appr..  28  C.  397;  R.,  31  M.  40  =  3  M.L.T. 
25  =  7  Cr.  L.J.  29.] 
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(70)— Crim.  Pro.  Code  (1898),  ss.  215,  43& 
and  439 — Powers  of  Sessions  Judge  to  order 
commitment— Powers  of  High  Court  to  interfere, 
— S.  215  refers  only  to  a  commitment  actually 
made.  It  is  open  to  the  High  Court  to  con- 
sider whether  the  Sessions  Judge  has  or  has  not 
exercised  a  proper  judicial  discretion^  under 
s.  436  in  setting  aside  a  Magistrate'ii  order  of  dis- 
charge, and,  for  this  purpose,  the  High  Court 
may  consider  the  facts  as  well  as  the  questions 
of  law  involved.  Though  the  High  Court  has 
this  power,  it  will  only  exercise  it,  where  it  is 
manifest  that  the  Sessions  Judge's  order  is 
improper  ;  e.g.,  where  there  is  no  evidence  to 
prove  the  offence  charged,  or  where  it  is  clear 
that  the  Court  would  not  act  on  the  evidence. 
MuTHiA  Chettyv.  Emperor,  30  M.  221= 
16M.L.J.529  =  5Cr.L  J.IOO.  (7C.W.N.327,B,) 
[F.,  23  Ind.  Cas.  741  =  15  Cr.  L  J.  373  ;  E.,  9 
Cr.  L.J.  192  =  5  M.L  T.  233,  1  Ind.  Cas.  223.] 

(71)— Crim.  Pro. Code,  ss.  44,  296- Discharge 
of  accused  person — Sessions  Judge  suggesting  a 
revival  of  proceedings — Commitment, — Where, 
on  the  acquittal  of  an  accused  person  charged 
under  s.  417,  I.  P.  C,  the  Sessions  Judge 
forwarded  the  record  to  the  District  Magistrate 
and  suggested  that  he  should  direct  the  Subor- 
dinate Court  to  inquire  into  any  offence,  which 
the  evidence  on  the  record  showed  to  have  been 
committed,  other  than  that  in  respect  of  which 
he  was  discharged,  and  the  Magistrate  com- 
mitted the  accused  to  the  Sessions  Court  upon 
charges  under  ss.  363,420,  I.P.C..  held  thsit,. 
as  there  was  no  "  direction  to  commit"  that  is 
to  say,  to  send  the  discharged  person  at  once 
to  the  Sessions  Court  without  further  enquiry, 
the  Sessions  Judge's  suggestions  were  not 
contrary  to  s.  296,  Crim.  Pro.  Code,  and 
the  commitment  could  not  be  impeached. 
Empress  of  India  v.  bhup  Singh,  2  A.  570. 
[R.,  A.W.N.  1882.  105.] 

(72)— Crm.  Pro.  Code  (1872),  ss.  196,  197— 
Commitment  on  a  charge  of  adultery — Com^ 
pounding  and  withdrawal  of  the  offence, — A 
commitment  once  made  by  a  competent  Magis- 
trate can  be  quashed  by  the  High  Court  only, 
and  only  on  a  point  of  law.  Where  after  the 
committal  of  a  case  of  adultery  to  the  Court  of 
Sessions,  the  Magistrate  discharged  the  accused, 
on  the  representation  of  the  prosecutor  that  he 
wished  to  withdraw  from  the  prosecution,  the 
order  of  discharge  was  held  to  be  bad  EMPRESS 
OF  India  v.  Janghir,  i  A.  150  =  A.W.N. 
1881,  167. 

(Id)— Crim.  Pro.  Code  (1861).  ss,  171  and 
273 — Reference  under  s.  171 — Trial  by  a  Magis- 
trate other  than  the  Magistrate  to  whom  the  re- 
ference was  made — Validity, — In  a  case  referred 
to  a  Head  Assistant  Magistrate  for  investigation 
by  a  Small  Cause  Court  Judge  under  s.  171, 
Crim.  Pro.  Code,  an  order  of  commitment  by  a 
Sub-Magisttate  after  investigation  is  not  valid. 

High    Court  Proceedings,    20th   Nov, 
1871,  6  M.H.C.  App.  41. 

(74)— Crim.  Pro.  Code  (1872),  ss.  4,  296— 
Power  of  Sessions  Judge  to  direct  a  committal.^ 
S.  296  read  with   the  definition  of  "Sessions' 
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ease"  in  e.  4  narrows  the  power  of  a  Sessiooa 
Judge  to  direct  a  committal  to  cases  which 
have  been  investigated  previously  to  committal. 

High  Court  phocredings,  5th  Nov, 
1873,  7  M.H.C   App.  27. 

(15) -Grim.  Pro.  Code  (1898).  s.  436— Ots- 
trici  Magistrate  acting  under  the  section — Notice 
to  accused — Power  of  District  Magistrate  to 
direct  Sub- Divisional  Magistrate  to  commit  to 
Sessi'ms. — A  District  Magistrate,  actingjunder 
s.  436,  should  give  the  accused  an  opportunity 
of  showing  cause  before  himself  why  a  commit- 
ment should  not  be  made.  An  opportunity 
given  to  show  cause,  before  the  Assistant  Magis- 
trate, cannot  be  regarded  as  a  compliance  with 
the  law,  though  the  Assistant  Magistrate  for- 
wards a  statement  of  the  accused  to  the  District 
Magistrate.  Where  the  offence,  with  which  an 
accused  person  is  charged,  is  not  one  triable 
exclusively  by  the  Court  of  Sessions,  the  Dis- 
trict Magistrate  has  no  power,  under  s,  436,  to 
direct  a  Sub-Divisional  Magistrate  to  commit 
the  accused  for  trial  to  the  Court  of  Sussions, 
THAMMANNA  alias  LlNGAI  GOUNDAN  v. 
KiNG-EMPEROR,  15  M.L.J.  373  =  2  Cr,  L.J. 
774,  [E.,14  Cr.L.J,  605  =  2llnd.  Cas.  477=312 
P.L.R.  1913  =  28  P.VV.R.  1913,  Cr.] 

{76)—Crim.Pro.Code  (1898),  s.  215— Commit- 
ment to  Sessions  on  a  charge  not  triable  exclu- 
sively by  a  Court  of  Sessions — Power  of  Sessions 
Judge  to  set  it  aside  and  refer  it  back  to  the 
Magistrate  for  trial — Poiuers  of  the  High  Court. 
— Though  tlie  offence  of  theft  in  a  building  is 
not  triable  exclusively  by  a  Court  of  Session 
there  is  nothing  to  preveat  such  a  Court-  from 
trying  a  person  accused  of  such  an  ofience  and 
duly  committed  to  it  for  trial.  Such  a  com- 
mittal can  beset  aside  only  by  the  High  Court 
under  s.  2 15  of  the  Code.  The  Sessions  Judge 
lias  no  power  to  sec  it  aside  and  direct  the 
Magistrate  to  try  the  case  himself.  In  re 
Bheema,  16  M.L.J.  525  =  S  Cr.  L  J.  99. 

[11)— Joint  indictment  of  two  or  more  persons 
— Jurisdiction  of  Magistrate. — When  two  or 
more  persons  are  jointly  indicted  and  the 
jurisdiction  of  the  Magistrate  is  ousted  in  the 
case  of  one  of  them,  the  proper  course  is  to 
commit  both  or  all  for  trial  before  the  Court  of 
Sessions.  H.  C.  PROCEEDINGS,  18TH  MARCH 
1868,  No.  481,  1  Weir  448  =  2  Weir  20  =  2  Weir 
258.  [R.,  12  M.  54  =  2  Weir  2vi,  2  Weir  699  =  24 
M.  675.] 

(78)— CrJw.  Pro.  Code,  1872,  s.  15~Euro- 
pean  British  subject  charged  with  several  offences 
one  of  which  punishable  loith  transportation  for 
life  —  Commitment. — Where  a  complaint  of 
.several  ofiences  was  made  against  a  European 
British  subject,  one  of  which  was  punishable 
with  transportation  for  life,  held,  that  under 
B.  75,  Grim.  Pro.  Code,  1872,  the  Magistrate 
should  not  have  committed  him  to  the  Court 
of  Session,  but  to  the  High  Court,  EMPRESS 
y.  THOMSON,  A.W.N.  1881,  150. 

(79) — European  British  subject  committing 
murder  at  Nari  George— Commitment  by  Politi- 
cal Agent  of  Thai  Chotiali  to  Eigh  Court- 
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Doubt  as  to  competency  of  the  committing  officer 
to  commit— Grim,  Pro.  Code,  1882,  s,  185. — 
The  Government  of  India  Notification  made 
the  Political  Agent  at  Thai  Chotiali,  an  Euro- 
pean British  subject,  a  Justice  of  the  Peace 
within  the  territories  of  His  Highness  the  Khan 
of  Khelat,  and  directed  that  the  Court  of  the 
Agent  of  the  Governor-General  in  Baluchistan, 
as  the  Court  of  Sissions,  and  the  Chief  Court 
of  the  Punjab  as  the  High  Court,  should  be  the 
Courts  to  which  the  said  Justice  of  the  Peace 
should  commit  European  British  subjects  for 
trial  ;  an  European  British  subject  commit- 
ting murder  at  Nari  George  was  committed 
by  the  Political  Agent  of  Thai  Chotiali  to  the 
High  Court.  Nari  George  was  situated  within 
the  Afghan  District  of  Sibi  assigned  by  the 
Amir  to  Her  Majesty  by  the  treaty  of  Gunda- 
muk.  Held,  that  as  the  place  was  not  within 
the  territories  of  H  H.  the  Khan  of  Kelat,  the 
commitment  was  not  in  accordance  with  the 
provisions  of  the  notificatioa.  The  question 
whether  Nari  George  was  within,  or  beyond  the 
limits  of  British  India,  need  not  be  determined. 
Where  a  doubt  arises  as  to  the  competency  of 
the  committing  officer  to  commit  a  case,  s.  185 
does  not  apply.  The  section  applies  only  to 
cases  where  the  doubt  is  regarding  the  Court 
by  which  the  ofience  is  to  be  enquired  into  or 
tried,   EMPRESS  v.  CLEQG,  13  P.R.  1887,  Cr. 

(80)— Offence  under  s.  121,  I .P .C .—Commit- 
ment loiihout  complaint — Grim.  Pro.  Code, 
(1882),  ss.  196,  532,  537.— A  Magistrate  or 
Sessions  Court  proceeding  to  try  a  person 
accused  of  an  offence  under  s.  121,  I. P.O., 
exceeds  his  jurisdiction,  if  he  takes  cognizance 
of  such  ofience  without  a  complaint  authorized 
in  the  manner  prescribed  by  s.  196,  Crim.  Pro. 
Code,  and  the  defect  is  not  cured  by  the  pro- 
visions of  s.  537,  Crim.  Pro.  Code.  A  letter  by 
the  Government,  after  commitment,  but  before 
trial,  sanctioning  prosecution  may  be  an 
authority  to  institute  the  compliant,  but  the 
letter  itself  is  not  a  complaint.  SHAMAL  KHAN 
V.  EMPRESS,  16  P.R.  1890,  Cr.  (9  B,  288,  Not 
F.)  [i?  ,  149  P.L.R.  1908  =  8  P.R.  1908,  Cr,= 
15  P.W.R.  1908,  Cr,  =  7  Cr.  L.J,  353,  11  Cr. 
L.J.  453  =  7  Ind.  Cas.  359  =  87  C.  467,  16  C.W. 
N.  1105,  13  Cr.  L.J.  609  =  16  Ind.  Cas.  257,  15 
C.L.J.  517.] 

(81) — Rape  case  committed  to  the  Court  of 
Deputy  Commissioner — Direction  by  Chief 
Court  for  commitment  to  the  Court  of  Commis- 
siovtr. — The  Chief  Court  cancelled  the  com- 
mitment to  the  Deputy  Commissioner  of  a  case 
of  rape,  which  was  tried  by  the  latter,  under 
his  powers  under  s,  36,  Crim.  Pro.  Code,  1872, 
and  directed  the  case  to  be  committed  to  the 
Court  of  the  Commissioner.  CROWN  v.  PlRAN- 
DITTA,  17  P.R.  1873,  Cr. 

(m)—Crim.  Pro.  Code  (1898),  s,  435  (4)— 
Refusal  by  Sessions  Judge  to  order  the  commit- 
tal of  a  person  to  Sessions— Power  of  District 
Magistrate  to  act  sue  motu  and  to  order  commit- 
tal to  Sessions. — A  Second  Class  Magistrate, 
after  holding  a  preliminary  inquiry  into  a  charge 
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of  murder,  acquitted  the  accused.  The  Sessions 
Judge,  to  whom  a  revision  petition  requesting 
him  to  direct  the  committal  of  the  accused  to 
the  Sessions  Court  was  presented,  dismissed  the 
revision  petition  holding  that  the  Magistrate's 
reasons  for  discharging  the  accused  were  good. 
The  District  Magistrate  subsequently  took  up 
the  case  suo  motu  and  directed  the  committal 
of  the  accused  to  the  Sessions.  Beld  that,  under 
s.  435  (4),  Grim.  Pro.  Code,  it  was  not  compe- 
tent tc  the  District  Magistrate  to  entertain  an 
application  for  the  commitment  being  ordered 
when  the  Sessions  Judge  had  refused  such 
order.  Held,  also,  that  the  District  Magistrate 
could  not  act  suo  motu  as  the  reason  for  the 
prohibition,  viz.,  the  avoidance  of  a  conflict 
between  the  orders  of  two  District  authorities 
having  co-ordinate  powers  in  the  matter,  would 
be  equally  applicable  to  cases  where  they  act 
suo  maiu.  Kadimuthu  v.  EMPEROR,  26  M 
477  =  2  Weir  542.  [B.,  14  Cr.  L.J.  I34=18  1nd. 
Gas. 886  =  10  P.R.  1912,  Gr,  =  117  P.L.R.  1913.] 

(83)— Criw.  Pro.  Code,  Act  X  of  1882,  s.  215 
—Commitment— Joinder  of  charges— Practice. 
— The  commitment  for  trial,  in  one  and  the 
same  case,  of  some  accused  persons  for  robbery 
and  some  for  receiving  s'olen  property,  is  not 
illegal  so  as  to  be  quashed  by  the  High  Court 
under  s.  215  of  the  Crim.  Pro.  Code.  The 
Sessions  Judge  can,  if  it  seems  advisable, 
separate  the  charges  and  try  the  accursed  sepa- 
rately. Queen-Emprrss  v.  Raghu  Valad 
Hari,  Rat.Un.  Cr.  C.  913  =  Cr.  Rg.  20  of  1897. 

(84) — Charge  of  sedition  —  Commitment  on 
evidence  recorded  before  applying  for  sanction 
of  th?  Government  for  the  inosscution. — Where, 
on  a  charge  of  sedition,  the  Magistrate  record- 
ed evidence  for  the  purpose  of  ascertaining 
whether  there  were  sufficient  grounds  for  apply- 
ing to  the  Government  for  sanction,  he  could 
not  be  justified  in  committing  the  accused  to 
'  the  Sessions,  after  obtaining  sanction  upon  the 
evidence  already  recorded,  without  commenc- 
ing the  enquiry  de  novo.  EMPRESS  v.  MULLA 
ABDUL  Rahim,  28  P.R.  1882,  Cr. 

{S6]~ Trial  of  approver,  who  had  not  deposed 
truly,  on  a  charge  under  s.  201,  I.P.C.,  with- 
out commitment— Validity— Crivi.  Pro.  Code 
(1882),  ss.  193,  337,339,  477  and  537.— The 
trial  of  an  approver,  who  in  the  opinion  of  the 
Sessions  Judge,  had  not  deposed  truly,  on  a 
charge  of  an  offence  under  s.  '201,  I. P.O., 
without  a  commitment  by  a  Magistrate,  is 
not  authorised  by  s.  477  and  is  in  direct  con- 
travention of  the  provisions  of  s.  193,  Crim. 
Pro.  Code.  The  absence  of  commitment  being 
a  default  in  substance,  and  not  merely  in 
form,  is  not  cured  by  the  provisions  of  s.  537. 
MUSSAMMAT  SHARINA  V.  EMPRESS,  42  P.R. 
1884,  Cr. 

{'i6)— Discharge  by  Magistrate  —  Order  of 
commitment  by  Sessions  Judge  —  Omission  to 
call  on  accused  to  show  cause  against  such  com- 
mitment.—  A  Sessions  Judge  has  no  power  tc 
order  the  commitment  of  a  person  discharged 
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by  a  Magistrate,  without  giving  him  an  oppor- 
tunity of  showing  cause  against  such  commit- 
ment. In  the  matter  of  the  petition  of  Khamir, 
Empress  v.  Khamir,  7  C.  662  =  10  C.L.R.  8. 
[R.,  Rat.  Un.  Gr.  G.  588,  899,] 

(87) — Committal  after  draioing  up  charge — 
Crim.  Pro.  Code  (X  of  1872),  ss.  220,  22].— 
S.  221  of  the  Crim.  Pro.  Code  authorises  a 
Magistrate,  although  a  charge  may  have  been 
drawa  up,  to  stop  further  proceedings  and 
commit  for  trial.  Though  the  explanation  to 
s.  220,  Crim.  Pro.  Code,  provides  that,  if  a 
charge  is  drawn  up,  the  prisoner  must  either  be 
convicted  or  acquitted,  the  acquittal  or  convic- 
tion need  not  be  by  the  same  Magistrate  that 
drew  the  charge.  EMPRESS  V.  KUDRUTOOL- 
LAH,  3  C.  493  =  2  C.L.R.  2. 

(88) — Joint  commitment  of  several  accused — 
Cross  cises  of  rioting— Joint  commitment — 
Fresh  commitment  for  trial — Order  for  commit- 
ment of  persons  not  accused  before  Magistratfs — 
Separate  SfssioJis  trial, — The  mere  fact  that 
persons  are  jointly  committed  to  the  Court  of 
Sessions  does  not  preclude  the  Sessions  Judge 
from  trying  them  separately.  It  is  an  incorrect 
principle  to  commit  jointly  pecsons  concerned 
in  a  riot  on  opposite  sides  ;  the  two  opposing 
parties  do  not  form  a  single  unlawful  asbcmibly 
because  they  have  no  common  object,  [F.,  15  P. 
R.  1882].  A  Sessions  Judge  is  not  competent, 
after  commitment  for  trial,  to  direct  a  case  of 
several  accused  persons,  committed  jointly,  to 
be  committed  in  two  batches,  including  in  the 
commitment  two  persons  not  previously  com- 
mitted. Neither  the  Sessions  Judge,  nor  the 
Chief  Court,  has  authority  to  direct  proceedings 
to  be  commenced  against  persons  not  commit- 
ted by.  nor  accused  before,  the  Magistrate. 
Empress  v,  Haibat,  22  P.R.  1881,  Cr.  See 
also  NAWAB  v.  Empress,  26  P.R.  1881,  Cr. 

(89) — Commitment  by  Court  of  Session — Re- 
lease without  trial. — A  person  committed  to 
stand  bis  trial  in  a  Court  of  Session  was  re- 
leased by  Ihe  Sessions  Judge  "without  putting 
him  on  his  trial  and  without  taking  bis  defence" 
on  theground  that  his  complicity  in  the  murder 
was  entirely  unproved  and  quite  unlikely.  Held 
that  there  was  no  provision  of  law  justifying 
such  a  course,  and  that  the  only  way  in  which 
the  commitment  could  be  disposed  of  was  to 
proceed  with  the  trial,  and  if  the  Government 
Prosecutor  requested  leave  to  withdraw  the 
charge,  or  the  evidence  failed  to  sustain  it, 
then,  the  Sessions  Judge  should  have  recorded  a 
judgment  of  acquittal.  The  accused  himself 
was  entitled  to  claim  such  procedure  as  a  pro- 
tection against  any  future  proceedings,  and  his 
release,  without  this  precaution  being  taken, 
was  wholly  erroneous.  EMPRESS  v.  SUNDER, 
A.W.N.  1881,  60. 

(90) — Magistrate's  duty  to  commit  a  case  of 
homicide  to  Sessions. — Although,  where  death 
appears  to  have  resulted  from  an  injury  volun- 
tarily inflicted,  and  on  the  evidence  it  would  be 
open  to  a  Sessions  Court  to  convict  an  accused 
person  of  culpable  homicide,  a  Magistrate  should 
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Commltraent  to  SesBions  Coart— continued. 

not  take  it  upon  himself  to  determine  that  an 
offence  has  been  committed  of  a  less  serious 
character  and  to  deal  with  it  himself,  yet, 
where  it  is  clear  there  is  not  sufficient  evidence 
to  warrant  a  commitment,  the  Magistrate  is 
not  justified  in  makina:  a  commitment.  HIGH 
COURT  Proceedings,  19th  May  1881, 
No.  1002,  1  Weir  288. 

See  ACT  XX  OF  1866,  ss.  91.95,  5  B.H.C. 
Cr.7. 

See  ACT  IV  OF  1871,  s.  25,  16  B.  159. 

High  Court's  power  to  issue  Mandamus  to 
commit  case  to  it— See  ACT  X  OF  1375,  s.  147, 

2  C.  278,  9  C.  397. 

Charge  under  Registration  Act — Whether 
Magistrate  bound  to  commit  it  to  Sessions — 
See  ACT  III  OF  1877.  s.  83,  10  WE.  Cr.  21  =  6 
B.L.R.  693.  note. 

Commitment  for  an  offence  under  s.  9  or  the 
Act  to  the  Sessions— See  ACT  I  OF  1878,  s.  9, 
19  A.  465=  A.W.N.  1897,  115, 

See  ACT  IV  OF  1879,  as  45  and  46,  Rat. 
Un.Cr.C.  458  =  Cr.  Rg.  14  of   18S9. 

See  BAIL,  13  C.W.N.  43  =  36  C.  166  =  9  Cr. 
L.J.  875  =  1  lod.  Cas.  738. 

See  Charge— ALTERATION  of  Charge, 

A.W.N.  1882,  165. 

See  Conviction,  Rat.  Un.  Cr.  C.  413  =  Cr. 
Rg.  79  of  1888 

See  Crim.  Pro.  Code,  189S.  es.  80,  34,  5 
N.W.P.  219. 

Accused  acquitted  under  s.  323,  I.P.C. — 
Subsequent  death  of  the  injured— Commitment 
to  Sessions — Commitment  when  may  be  set 
aside  — Interference  by  High  Court — See  CRIM. 
Pro. Code.  1898,  ss.  34,  114,  423,  439,  11  A.L. 
J.  959. 

See  Grim.  Pro.  Code,  1898,  ss.  164  and 
350,  LB. R,  J893— 1900,  52. 

Person  accused  of  being  one  of  a  gang  of 
dacoits — Resident  of  Native  State,  arrested  in 
such  State — Committal  to  take  his  trial  at  Ses- 
sions Court,  Gurgaon,  in  British  territory  by  a 
British  Magistrate—  Validity— S.  400,  Penal 
Code— Jurisdiction—  See  CriM.  PRO.  CODE, 
1898.8.181  ()),  1  P.R.  I9I1,  Cr.=4  P.W.R. 
19ll,Cr.  =  84  P.LR.  1911. 

See  Crim.  Pro.  Code,  1898,  ss.  190  (1)  ic), 
191,  21  A.  109  =  A.W.N.  1896,  186. 

Accused  not  present  before  the  committing 
Magistrate-  Validity  of— Trial  by  the  Sessions 
Court  on  such  commitment— Legality  and  effect 
—  See  Crim.  Pro.  Code,  1898,  ss.  198,  353,  6P. 
W.R.  1913  (N.W.F.  Crim.)  =  260  P.L,R.  1913. 

See  Crim.  Pro.  Code,  1898,  ss.  252,  486 
and  437,  28  C.  211  =  5  C.W.N.  169. 

See  Crim.  Pro. Code,  1898,  ss.  287,  288,  350 
and  436,  3  M.L.T.  25  =  7  Cr.L.J.  29  =  31  M.  40. 

See  Crim.  Pro.  Code,  1898,  ss.  837,   339, 

3  A.L.J.  615  =  4  Cr.    LJ.    142  =  A.W.N.    1906, 
258  =  29  A.  24,  7  M.L.T.  121. 

See  Crim.  Pro.  Code,  1898,  ss.  346,  582. 
12  C.W.N.  136. 


Commitment  to  SesBions  Zovitt—  continued. 

See  Crim.  Pro.  Code.  1898,  s.  347,  i  N. 
W.P.  307. 

Trial  under  s.  354,  I.P.C. — Prosecution  and 
defence  witnesses  examined  and  cross-examined 
—  Accused  committed  to  Sessions  on  charges 
under  ss.  376  and  511,  I. PC. —Legality- 
See  Crim.  Pro.  Code,  1898,  s.  347,  Ch.  XVIII, 
15  Cr.  L.J.  366  =  23  Ind.  Cas.  734. 

Conviction — Subsequent  commitment  to 
Sessions— Legality— See  CRIM.  PRO.  CODE, 
1898,  ss.  348,  403,  15  Cr.  L.J.  188  =  22  Ind. 
Cas.  764. 

See  Crim.  Pro.  Code,  1898,  s.  349,  l  L.  B. 
R.  141,  1  M.  289  =  2  Weir  425. 

See  Crim.  Pro.  Code,  1S98,  ss.  857,  537,  2 
Weir  434. 

See  CRIM  PRO.  CODE,  1898,  s.  423  (b)  (1),  2 
Weir  479. 

See  Crim.  Pro.  Code,  1898,  s.  423,  except. 
1  id),  435  (1)  to  (3).  439  (1)  to  (4).  16  B.  580  = 
Rat.  Un.  Cr.  C.  577. 

See  Crim.  Pro.  Code.  1S98,  ss.  426,  439, 
440,  477,  2  A.  398. 

See  Crim.  Pro.  Code,  1898.  s.  436,  26  A. 
564  =  A.W.N.  1904,  125=1  A.LJ.  292. 

See  CRIM.  PRO.  CODE,  1898,  ss.  436,  4.38,  1 
C.L.R.   93,  2  BLR.  S.N.  2=10  W.R.  Cr.  35. 

See  CRIM  Pro.CODE,  1898,  s.  438.  7  M.L.T. 
186,  7  M.L.T.  187  =  5  Ind.  Cas.  933  =  11  Cr. 
L.J.  333. 

See  Crim.  PRO.  Code  1898.  ss.  476,  478,  4 
B.  287. 

See  Crim. PRO. Code.  1898,  s.  478,  Rat.  Un. 
Cr.  C.  31  =  Cr.  Rg.  31-3-1870.  22  W.R.  Cr.  52. 

See  CRIM.  PRO.  CODE,  1898,  ss.  478,  195,  18 
B.  581. 

See  Crim.  Pro.  code,  1898.  s«.  531,  532 
and  537,  17  M.  402  =  2  Weir  704  =  4  M.L.J.  196., 

See  CRIM.  Pro.CODE,  1898,  s.  532,  3  A.  258. 

See  Deaf  and  Dumb  Person,  27  C.  368  = 

4  C.W.N.   421. 

See  Death,   l   LB.R.  259. 

See  Discharge  of  accused,  9  Cr.L.J. 
366  =  1  Ind.  Cas  686. 

European  British  subjects  in  Mysore— Offences 
not  punishable  with  death  or  transportation 
for  life— See  EUROPEAN    BRITISH    SUBJECT, 

5  M.  33  =  1  Weir  7. 

See  European  British  subject,  i  L.B. 

R.  158,  275. 
See  Evidence— Non-admissibility    of 

EVIDENCE,  13  C.  121. 

See  EVIDENCE  ACT,  1872,  ss.  33,  157,  8  A. 
672  =  A.W.N.  1886.  257. 

See  False  charge,  5  M.L.T.  269,  F.B.= 
32  M.  258  =  9  Cr.L.J.  170,  6  A.L.J.  989. 
See  False  evidence.    Rat.   Un.  Cr.   C.   SO 
=  Cr.  Rg.  22-1-1874. 

See  High  Court.  Jurisdiction  of — 
General,  9  B,  288,  F.B.,  6  C.  584  =  8  C.L.R. 
265. 
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Commitment  to  Sessions  Conrt— concluded. 

See  Joinder  of  charges -General,  96 
M.  592  =  2  Weir   297,    A.W.N.  1B33,39. 

See  JOINT  Tri\L,  A.W.N.  1831.  64.  A.W. 
N.    1382,   180,   A.W.N.   1833.    158. 

See  Judge  AND  Jury.  18  M.L.J.  66  =  31 
M.    127  =  3   M.L  T.   270  =  7  Or.    L.J.    325. 

See  JURISDICTION  OF  CRIMINAL  COURTS- 
GENERAL,  18  A.  350=  A.W.N.  1896,  96,  5 
C.P.L  R.  Cr.  7,  5  C.P.L.R.  48. 

See  Magistrate,  Duty  of.  i  Weir  283. 

See  PARDON,  3  M-L.T.  407  =  31  M.  272  = 
8  Cr.  L.J.  153. 

Quashing  of— See  PENAL  CODE.  ss.  409, 
420,  12  Cc.  L.  J.  66  =  9  Ind.  Cas.  361. 

See  PENAL  CODE,  s.  494,  7  A.L.J.  10  =  32 
A.  78  =  5  lad.  Cas.  176. 

See  PRACTICE  AND  PROCEDURE,  15  W.R. 
Cr.  67. 

Joint  inquiry  prior  to  commitment— See 
Preliminary  ENQUIRY,  7  Bom.  L.R.  457  =  2 
Cr.  L.J.  432. 

See  PRISONER,  2  W.R.  Cr.  50. 

See  REFERENCE  TO  HIGH  COURT,  7  N.W. 
P.  211. 

See  REVISION— Discharge  of  Accused, 
6  A.  40. 

Committing  Magistrate  whether  subor- 
dinate to  the  Sessions  Judge— See  SANCTION 
TO  PROSECUTE— AUTHORITIES    COMPETENT 

TO  GRANT  Sanction,  2  Weic  160. 

See  Sentence— Sentence  after  pre- 
vious conviction,  28  P.R.  1903,  Cr.,  27  P. 
L.R.  1904. 

See  SESSIONS  Judge,  Jurisdiction  of, 
4  C.  570=3  C.L.R.  599,  7  0.  662.  Rat.  Un. 
Cr.  C.  922  =  Cr.  Kg.  27  of  1897,  3  N.W. P.  90, 
4NW.P.6. 

See  Trial,  Rat.  Un.  Cr.  C.  830,  P.B.  =  Cr. 
Eg.  73  of  1895. 

Committal. 

— to  Sessions— Order  of,  when  can  be  quash- 
ed—See Grim.  Pro.  Code,  i898,  ss.  215. 
347,  13  Bom.  L.R.  201  =  10  Ind.  Cas.  802  =  12 
Cr.  L.J.  256. 

Committing  Magistrate. 

Powers  of— Discharge  —  Further  enquiry 
— Medical  evidence— Expert— Opinion  of — See 
CRIM.  Pro.  code,  1898,  ss.  212,  237  (2),  437, 
215  P.L.R.  1910. 

See  Crim.  Pro.  Code.  1898,  ss.  287.  288, 
350  and  436,  3  M.L.T.  25  =  7  Cr.  L.J.  29  =  31 
M.  40. 

Common  Assembly. 

See  UNLAWFUL  ASSEMBLY. 

Common  Carrieps. 

See  ACT  I  OF  1878.  s.  10,  8  C.W.N.  349. 


Common  Gaming  Hoase. 

See  Bur.  act  I  OF  1899. 

See  Gambling. 

See  ACT  III  OF  1867,  3  N.W. P.  134. 

See  ACT  III  OF  1867,  ss.  1,  3,  14  P.R.   1896, 
Or. 

See  ACT  III  OF  1867,  ss.  5  and  6,  A.W.N. 
1832,  132. 

See  Act  XIII  OF  1889,  s.  66  (1)  (g),  167  P.L. 
R.  1905  =  3  Cr.  L.J.  78. 

See  BOM.  ACT  III  OF  1866,  s.  6,  Rat.  Un. 
Cr.  C.  216  =  Cr.  Rg.  8-10-1885. 

See  BOM.  ACT  IV  OF  1887,  s.  4.  5  Bom.  L.R. 
129.  6  Bom.   L.R.  249. 

See  BOM.  ACT  IV  OP  1887,  ss.  4,  5  and  7, 
29  B.  2-26,  7  Bom.  L.R.  16  =  2  Cr.  L  J.  26. 

See  Bom.  act  IV  of  1887,  s.  6,  1  S.L.R.  Cr. 
64  =  8  Cr.  L.J.  182. 

See  Bom.  act  IV  OF  1887.  s.  7,  22  B.  745. 

See  BOM.  ACT  I  OF   1890.  s-  3,  17  B.  184. 

See  M.\D.  ACT  III  OF  1889,  ss.  3.  6  and  7, 
18  M.  46=1  Weir  919. 

See  Mad.  ACT  III  OF  1889,  ss.  6  and  7,  1 
Weir  918. 

See  CRIM.  Pro.  Code,  1898,  ss.  102,  103,  3 
L.B.R.  2-29  =  4  Cr.  L.J.  390. 

Common  Intention. 

See  ABETMENT,  A.W.N.  1887,  95. 

See  PENAL  CODE.  s.  34,  U.B.R.  1907, 
Third  Quarter,  Penal  Code,  5=7  Cr.  L.J. 
205  =  14  Bur.  L.R.  264. 

Deceased  struck  by  hatchet  by  one  accused — 
Another  accused  subsequently  striking  him — 
Murder — No  common  intention  to  commit — See 
Penal  Code.  ss.  34.  302,  5  S.L.R.  247  =  15 
Ind.  Cas.  810  =  13  Cr.  L.J.  538. 

— not  inferred  from  a  fatal  blow  by  one  of  the 
several  assailants— See  PENAL  CODE,  ss.  34, 
302,  304.  323,326,  16  O.C  19  =  19  Ind.  Cas. 
497  =  l4Cr.  L  J.  241. 

Punishment  for  murder  in  absence  of — See 
SENTENCE  —  CAPITAL  SENTENCE,  L.B.R. 
1872—1892,  502. 

Common  Object. 

See  Unlawful  Assembly. 

See  Charge— Form  of  Charge.  21  C. 
827. 

Sr-e  Charge  to  Jury— Misdirection. 
4  C.W.N.  196,  9  Bom.  L  R.  153  =  5  Cr.  L.J. 
168. 

See  Grievous  Hurt,  Rat.  Un.  Cr.  C.  14. 

See  Murder,  l  Weir  296. 

See  Penal  Code,  ss.  34.  114,  A.W.N.  1896. 
149. 

See  penal  Code,  ss.  34,  141.  142,  147  and 
149.  11  Cr.  L.J.  30  =  4  Ind.  Cas.  700=6 
M.L.T.  17. 

See  PENAL  Code,  ss.  71,  224,  225,  1  Weit 
34. 
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Common  Object — concluded. 

See  PENAL  Code.  h.  147,  L.B.R.  1872— 
1892.  275. 

Causing  disturbances  to  a  religious  procession 
—  Right  of  members  ot  community  to  pass  in 
procession  along  the  public  streets — Assaulting 
members  of  procession — Riotmg — See  PenaIj 
Code.  Rs.  147,  296.  13  Cr.  L.J.  534  =  15  Ind. 
Cas.  806. 

See  Penal  Code.  ss.  147,  323.  325,  A.W.N. 
1881,  28. 

See  PENAL  CODE.  ss.  149.  302.  436,  8  M.L. 
T,  326  =  8  Ind.  Cas.  399=  1910    M.W.N.  522. 

See  PENAL  Code,  ss.  323.  147,  13  C.L.J, 
329  =  38  C.  293  =  9  Ind.  Cas.  965  =  12  Cr.  L.  J. 
169. 

See  Private  defence.  Right  of,  12  C. 
W.N.  579  =  35  0.  384  =  7  Cr.  L.J.  374,  8  G.L. 
J.  561  =  9  Cr.  L  J.  32. 

See  RIOTING,  11  G.  106.  3  C.W.N,  605.  5 
M.L.T.  285.  8  O.LJ.  69  =  12  C.  W.  N.  944  =  8 
Cr.  L.J.  129. 

Communication. 

See  ANONYMOUS  COMMUNICATION. 

See  Privileged  Communication. 

See  Defamation,  ii  C.W.N.  390  =  5  Cr.  L. 

J.  160. 

Commutation  of  Sentence. 

See  Sentence. 

See  Sessions  Judge,  Jurisdiction  of, 
Rat,  Uo.  Cr.  C.  141  =  Cr.  Rg.  1—10—1879. 

Company. 

See  Dispute  as  to  Possession  of  Im- 
moveable Property,  2i  C.  915. 

Right  of  share-holders — Duty  of  auditors  — 
Cheaoiag— Gist  of  ofianoe— See  PENAL  CODE, 
ss.  420,  71.  6  Bur.  L.T.  201. 

Liability  of  limited  company  to  be  convicted 
and  punished  -See  PENAL  CODE,  ss.  482, 
486,  15  Cr.L.J.  337  =  23  Ind.  Cas.  689  =  7  Bur. 
L.T.  116. 

Companies  Act. 

See  ACT  VI  OP  1882. 
Companies,  Gas. 

See  Bom.  ACT  V  OF  1863. 

•CompapisoQ  of  Native  Seals. 

See  EVIDENCE— General,  6  W.R.  Cr.  5. 

Comparison  of  Signatures. 

Testimony  of  single  witness— One  kind  of 
corroboration — See  Palse  EVIDENCE,  5  W.R. 
Cr.  98. 

Compartment. 

See  ACT  IX  OP  1890,  s.  110,  24  B.  293  =  1 
Bom.  L.R.  688. 
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Compensation. 

1,— General. 

2.-  To  accused. 

3.— To  Complainant    and  his  rela- 
tives. 
See  Grim.  Pro.  Code,  1898,  ss.  250,  545. 
See  Damages. 

1. — General. 

(I)  — To  accused,  when  awardable — Case  tri- 
able only  by  Sessions  Court — Where  a  case 
ordinarily  triable  only  by  a  Court  of  Session  is 
tried  by  a  Magistrate  empowered  under  s.  30, 
Grim.  Pro.  Coda,  the  Magistrate  is  not  compet- 
ent to  award  compensation.  CROWN  v.  QADU, 
26  PR„1902,  Cr,  =  139  P. L.R.  1902.  (14  P.  R. 
1902,  R.) 

(2)—Crivt.  Pro.  Cods  (1882),  s.  250— Com- 
penaation  when  awardable.— S.  250  of  the  Code 
authorizes  the  payment  of  compensation  in 
cases  where  the  accused  has  been  acquitted  under 
s.  245,  after  the  whole  of  the  evidence  in  the 
case  has  been  recorded.  QUEEN- EMPRESS  V. 
Pandu  valad  GOPALA,  10  B.  199. 

(3)  — S.  250,  Crim.  Pro.  Code— Compensation 
when  aiuajdable.^S.  250,  Crim. Pro.  Code,  can 
only  be  applied  when  the  discharge  or  acquittal 
is  legal.  QUEEN-EMPRESS  V.  MaUNG  TUN 
Hala,  1  L  BR.  ii. 

(i)—Compevsation  when  awardable. — It  is 
sufKcient  to  support  an  award  of  compensation 
under  s.  209,  Crim.  Pro  Code,  1872,  if  the 
complaint  is  frivolous  or  vexatious.  The  latter 
is  a  question  of  face  for  the  decision  of  the 
Magistrate  by  whom  the  complaint  is 
investigated.  In  re  MUNISAMI  MUDALI,  2 
Weir  319. 

(5) — Compensation  when  aioardable. —  It  is 
only  upon  an  acquittal  under  s.  245,  Crim. Pro; 
Code,  1882,  after  taking  evidence  for  the  prose- 
cution or  under  s.  217,  upon  the  default  of  the 
complainant  to  appear,  that  an  order  of  compen- 
sation, under  s.  250.  can  be  made.  An  order 
awarding  compensation  by  a  Magistrate  on 
refusal  to  allow  the  complainant  to  withdraw 
the  prosecution  is  not  a  valid  order.  ALI 
AHMED  v.  Nathu,  14  P.R  1884.  Cp.  ;  Gulab 
v.  SANT  RAM.  14  PR.  1884,  Cr.  Note.  (24  P. 
R.  1883,  Cr.  R.)  [R.,  12  P.R.  1885,  Cr.,  19  P. 
R.  1888,  Cr.] 

(6) — Compensation  when  awardable— Practice 
and  procedure. — What  the  Code  contemplates 
and  directs  is  that,  before  making  an  order  for 
the  payment  of  compensation,  the  Magistrate 
shall  record  and  consider  any  objection  which 
the  complainant  may  urge  and  shall  state  in 
writing,  in  his  order  of  discharge  or  acquittal, 
his  reasons  for  awarding  the  compeusatioa, 
The  order  directing  payment  of  compensation 
is  to  be  embodied  in  the  order  of  discharge  or 
acquittal.  The  Code  does  not  contemplate 
that  a  Magistrate  shall  acquit  the  accused  and 
shall  thereafter  hold  an  informal  inquiry  for 
the  purpose  of  satisfying  himself  whether  the 
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Compensation — continued. 

— —  1 . — G  ener  al — continued, 

complaint  was  or  was  not  frivolous  or  vexatious. 
Kashi  Nath  GOPAIi  V.  ZINCKE.  14  C.P.L.R. 
37.  Cr.  [R.,  15  Cr.  L.J.  290  =  23  Ind.  Cas.  498 
=  10N.L.R.  8.] 

(7) — Compensation,  zvhen  awardahle — Penal 
Code,  s.  323. — An  award  of  compenfation  to  an 
accused  person  under  s.  250  may  be  legal, 
where,  on  a  complaint  under  s.  323,  I. P.O.,  the 
Magistrate  has  proceeded  under  s.  352,  and 
Ch.  XX  of  Grim.  Pro.  Code.  EMPRESS  v. 
SAM  WAN  SINGH,  31  P.R.  1888,  Cr. 

(8) — Compensation  when  awardable— Penal 
Code,  ss.  323  and  352.— Where  a  Magistrate 
ordered  summons  to  issue  to  the  accused  on  a 
charge  for  an  offence  under  s.  323,  I. P.O.,  but, 
after  examining  two  witnesses  for  the  profecu- 
tion,  altered  the  charge  to  one  for  an  ofience 
under  s.  352,  and  eventually  acquitted  the  ac- 
cused and  awarded  compensation,  held,  that  the 
Magistrate  was  not,  competent  to  award  com- 
pensation, as  he  could  not  appiy  the  procedure 
prescribed  in  Ch.  XX,  Grim.  Pro.  Code,  as 
the  summons  in  the  ease  wa-^  issued  for  an 
offence  punishable  with  more  fhan  six  months' 
imprisonment.  EMPRESS  v.  GhuLAM  HOSAIN, 
17  PR.  1887,  Cr. 

(9) — Compensation,  ivhen  awardahle— Crim, 
Pro  Code,  1872,  s.  209 — Oruer  under  the  sec- 
tion.— The  complainant  charged  four  persons 
with  damaging  his  crops  by  pasturing  sheep 
on  them  and  with  having  forcibly  rescued  the 
sheep  when  he  was  takirg  them  to  the  pound. 
The  subordinate  Magistrate  trying  the  case 
dismissed  the  charge  as  untiuo  and  vexatious, 
and,  under  s.  209,  Crim  Pro.  Code,  1872, 
awarded  compensation  to  the  accused  persons. 
The  District  Magistrate,  being  of  opinion  that 
there  was  evidence  to  show  that  damage  was 
caused  to  the  complainant,  and  that  he  had 
valid  reasons  for  charging  the  accused,  reported 
the  case  to  the  High  Court.  The  High  Court 
agreed  with  the  Magit^trate  in  much  of  his 
estimate  regarding  the  merits  of  the  case,  and 
held  that,  under  the  circumstances  of  the  case, 
there  was  no  sufficient  justification  for  an  order 
under  s.  209.  hi  re  complaint  of  SARNAM, 
A, W.N.  1881,167. 

(10) — Order  of  compensation,  when  to  he 
made. — An  order  of  compensation  under  s.  209 
of  the  Crim.  Pro.  Code,  1S72,  cannot  be  made 
until  all  the  evidence  in  support  of  the  com- 
plaint is  heard.  Where  a  cmplaint  is  preferred 
by  a  person  as  the  karinda  of  another  and  the 
offence  falling  within  the  scope  of  s.  209,  Crim. 
Pro.  Code.  1872,  relates  to  the  karinda  himself 
and  not  the  latter,  no  order  for  compensation 
can  be  made  against  the  latter.  JUGMOHAN  v. 
Sheobalak,  A.W.N.  1882,  116. 

(11) — When  can  order  as  to  compensation  be 
made. — An  order  for  compensation  can  only  be 
made  upon  an  acquittal.  EMPRESS  v.  DURGA, 
A  W.N.  1883,  237. 

(\2) —Compe7isatton  to  accused— When  mvard- 
able.— It  ia  not  competent  for  a  Magistrate  to 
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award  compensation  to  the  accused  in  a  trial 
held  under  Ch.  XVIT,  Crim.  Pro.  Code,  1872. 
EMPRESS  V.  JOKHAN,  A.W.N.  1881,  161. 

(13)— Crim.  Pro.  Code  (1872),  s.  209  (  =  s,  250 
of  the  Code  of  1898) — Sccpe  of  the  section — 
Awardof  compensation- Power  of  appellate  Court. 
— The  special  provisions  of  s.  209  are  applicable 
only  in  the  case  of  original  trials  under  Ch, 
XVI  of  the  Code.  The  award  of  compensation 
by  the  appellate  Court  is  illegal.  HIGH  COURT 
PROCEEDINGS,  27TH  FEB.,  1875,  No.  488.  2 
Weir  314  =  8  M.H.C.  App.  7. 

(14) — Crim.  Pro.  Code,  s.  250,  tvhen  applic- 
able—Compensation when  awardahle. — S.  250 
applies  only  when  a  person  is  charged  with  an 
ofience  triable  by  a  Magistrate.  But  where  the 
accused  is  charged  with  an  ofience  exclusively 
triable  by  a  Court  of  Sessions,  a  Magis^trate  is 
not  competent  to  award  compensation.  In  re 
POLIGADU,  2  Weir  315. 

(15) — Crim,  Pro.  Code,  s.  2b()— Application  of 
the  section. — S.  250  of  the  Crim.  Pro.  Code  does 
not  apply  where  the  ofience  is  not  one  to  be 
dealt  with  under  Ch.  XX  of  the  Code.  In  the 
matter  of  the  complaint  of  Harbans,  A.W.N. 
1885,  45. 

{16}— Crim,  Pro.  Code  (1872),  s.  209— Com- 
pensation in  warrant  case. —  in  a  warrant  case,, 
no  crmpensation  can  be  awarded  under  s.  209, 
Crim.  Pro.  Code,  1872.  EMPRESS  v.  ANGNU, 
A, W.N.  1881,  154    [R.,  A.W.N.  1881,  161.] 

(17) — Crim.  Pro  Code,  s.  250 — Summons  case 
—  Compensation.— 5.    250,    Lrim.    Pro.    Code, 

1882.  relates    to    summons    cases   and    nr.t  to 
warrant  cases.  NlAZULLAH  v.  Najju,  A.W.N. 

1883,  130. 

(18)— Crim.  Pro.  Code  (1898),  s  250- Scope 
of  the  section — Public  Officers. — The  Legi.-lature 
does  not  intend  that  public  officers  or  depart- 
ments should  be  exempted  from  the  liability  to 
make  compensation  for  vexatious  and  frivolous 
complaints.  NARASATYA  v.  RAMADAS  NAIDU, 
2  Weir  317. 

(19)— Criw.  Pio.  Code  (1898),  s.  250— Conz- 
plaint  by  public  servant  —  Compensation. — 
Where  proceedings  are  instituted  on  the  infor- 
mation of  a  public  servant,  and  an  officer 
subordinate  to  him  gives  evidence  in  the  case, 
an  order  directing  the  latter  to  pay  compensa- 
tion to  the  accused  is  not  prrper.  KHASIM 
SAHIB  V.  Dasari  Ramudu,  2  Weir  318 

(20)— Crim.  Pro.  Code  {1882).  s.  250-Report 
of  police  constable — Acquittal  of  accused — Com- 
pensation.— Where  a  case  has  been  reported  by 
a  police  constable,  and  the  accused  is  acquitted, 
held  that  the  Court  is  not  competent  to  order 
the  police  constable  to  pay  compenEation  to 
the  accused.  EMPRESS  v.  DURGA,  A.W.N. 
1883,  2S7. 

(21) — Withdrawal  of  complaint  in  a  com- 
poundahle  case  —  Compensation. — The  with- 
drawal of  the  complaint  under  s.  248,  Crim. 
Pro.  Code,    1882,    on   the   composition  of   the- 
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offence  under  s.  345,  does  not  preclude  the 
Mrtgistrate  from  directing  the  complainant  to 
pay  compensation  to  the  accused  under  s.  250, 
Grim.  Pro.  Code.  HIMMAT  SINCxH  v.  BUKHTA- 
WAR,  24  P.R.  1883,  Cr.  [R.,  19  P.R  1338,  Or.] 

(22)— Crm.  Pro.  Code  (1872),  ss.  209,  210— 
Case  allowed  to  he  withdrawn — Compensation  to 
accvsed. — Held  that  the  order  of  a  Magistrate, 
awarding  compensation  to  the  accused,  under 
s.  209,  Grim.  Pro.  Code.  1872,  in  a  case  which 
he  had  permitted  to  be  withdrawn  under  s.  210, 
was  ill.=gal.  DEBI  BaHAI  v.  DALSINGAR  RAI, 
A.W.N.  1881,  155. 

(23) — Acceptance  of  razinama  withdratving  a 
complaint  —  Compensation. — Where  a  Magis- 
trate accepts  a  razinama  so  far  as  to  stop  the 
case  against  the  accused,  he  sh^iuld  not  treat 
the  case  as  one  dismissed  on  the  merits  and 
award  compensation  wiibout  giving  the  com- 
plainant an  opportunity  to  nrove  his  case. 
8ITAL  DAS  V.  AN0KHA,"56  P.R.  1887,  Cr. 

(24) — Cross  complaints — Compensation  to  the 
accused  in  the  one  case  and  fining  the  complain- 
ant m  the  first  case  as  the  accused  in  the 
second  —  Validity. — When  two  persons  prefer 
cross-complaints  of  assault,  the  Magistrate  may 
dismiss  the  complaint  of  one  of  them  awarding 
compensation  to  the  other,  and  may  also  fine 
him  in  the  cross-Cise.  It  does  not  amount  to 
fining  twice  for  the  same  offpuce.  PRUBOO 
DYALIi  V.  MOOKHA,  26  P.R   1869,  Cr. 

(25)— Grim.  Pro.  Code.  Act  X  of  1882,  s.  250 
— Absence  of  complainant. —  Where,  on  the 
absence  of  the  complainant  at  the  hearing,  a 
Magistrate  dismissed  a  complaint;  acquitted 
the  accused  aud,  holding  the  complaint  to  be  of 
a  frivolous  nature,  awarded  compensation  to 
the  accused,  hfld  that  the  order  was  legal.  In 
the  matter  of  the  complaint  of  lslVS.\niB  KHAN, 
A.W.N.  1884,  lis. 

{26)—Crim.Pro.  Code  (1898),  s.  250— Fri- 
volous  complaint  —  Jurisdiction — Complaint  dis- 
missed without  issue  of  process. — 8.  250  is  not 
applicable  to  a  case  in  which  a  complaint  is 
dismissed  without  any  process  bsinsj  issued  for 
the  attendance  of  the  person  against  whom 
such  complaint  is  made,  BHAGWAN  SINGH, 
V.  HARMGKH,  A.W.N.  1906,  306  =  4  Cr.L  J. 
451  =  29  A,  137. 

(27)  — Frivolous  and  vexatious  complaint — 
Compensation. — Where  a  Court  awards  com- 
pensation under  the  provisions  of  s.  250,  Grim. 
Pro.  Code,  1898,  the  person  against  whcm  such 
compensation  is  awarded  may  show  causae,  with 
reference  to  the  evidence  already  recorded,  why 
the  complaint  should  not  be  held  to  be  frivolous 
or  vexatious,  and  why  compensation  should  not 
be  awarded  ;  but  the  section  does  not  require 
that  separate  proceedings  should  be  held  and 
fresh  evidence  taken.  QUBBN-EmpRESS  v. 
Chiragh  Ali,   A.W.N.  1898,  198. 

(28) — Judicial  officer  —  Mistake  —  Vexatious 
conduct— Crim.  Pro.  Code,  s.  270. — Where  a 
judicial  officer  from  over-anxiety   for  the  due 
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administration  of  justice  in  his  Court  makes  a 
mistake  in  taking  steps  against  parties,  whose 
conduct  appears  to  obstruct  the  course  of 
justice,  somewhat  too  hastily  and  without  due 
circumspection,  it  is  not  to  be  presumed  that 
he  had  acted  vexatiously,  in  the  sense  ot  s.  270 
of  the  Crim.  Pro.  Code,  1861,  or  otherwise  than 
in  perfect  good  faith,  so  as  to  justify  an  award 
of  compensation  to  the  person  who  was  prose- 
cuted by  his  directions.  ANONYMOUS,  15  W. 
R.  506. 

(29)  — S.  270.  Crim.  Pro.  Code,  appli-aiion 
of — Complaint  being  frivolous  and  vexatious  — 
Compensation, — S.  270,  Crim.  Pro.  Code,  ap- 
plies only  to  cases  punishable  only  with  fine  or 
with  imprisonment  not  exceeding  six  months. 
Gompecsation  to  the  accused  for  a  frivolous 
and  vexatious  complaint  of  hurt  is  not,  there- 
fore, awardable.  HIGH  COURT  PROCEED- 
INGS, 4TH  Nov.  1870,  5  M.H.C.  App.  40. 

(80  — Crim.  Pro.  Code,  s.  270  — Nature  of 
offence — Complaint  being  uexaitozis.- Where  a 
complainant  prefers  three  charges  of  three  dis- 
tinct offences,  two  of  which  are  oSences  triable 
under  Ch.  XV  of  the  Code  of  Criminal  Proce- 
dure, a  Magistrate  may  award  amends  to  the 
accused  under  s.  270  of  the  Code,  if  he  considers 
the  charge  with  reference  to  the  cases  under 
Ch.  XV  to  have  been  vexatious.  MODHOO- 
SOODHUN  GHOSB  V.  JOYRAM  HAZRAH,  13 
W.R,  Cr   39. 

(31) — To  accused  for  frivolous  or  vexatious 
complaint — Death  of  accused. — Where  a  Magis- 
trate awarded  compensation  to  an  accused, 
under  s.  560,  Crim.  Pro.  Co.de,  1882,  the  com- 
plainant applied  to  the  High  Court,  under 
ss.  435  and  489,  Crim.  Pro.  Code,  for  revision 
of  that  order.  Held  that,  as  the  accused  had 
died,  no  order  could  be  made,  as  none  could  be 
passed  to  the  prejudice  of  a  person  who  could 
not  be  served  with  a  notice.  GOVINDA  v. 
KESH.A.VRAO,  Cr.  Rg,  6  of  l893  =  Rat.  Un.  Cr. 
C.  634. 

(3i)— Failure  to  substantiate  charge — Com- 
mittal of  prosecutor  for  false  evidence — Act  XXV 
of  1861,  s.  270— Act  X  of  1872,  s.  -209  —When 
a  prosecutor  fails  to  substantiate  his  charge  by 
making  contradictory  statements,  the  Magis- 
trate, who  tries  the  case  under  Ch.  XV  of  the 
Criminal  Procadure  Code,  can  award  compen- 
sation to  the  accused,  although  he  commits  the 
prosecutor  to  take  his  trial  on  a  charge  of  giving 
false  evidence.  QUEEN  v.  RUPAN  RAI,  6  B.L, 
R.  296  =  15  W.R.  Cr.  9.  [Appl,22  C.  586; 
R.,  30  C.  123.  F.B,,  2C  C.  181,  21  M.  237.] 

(33)— Criw  Pro.  Code  (1882),  s.  250-Case 
instituted  on  complaint  —  Compensation  to  ac- 
cused.— Where,  upon  a  complaint  to  the  police, 
the  latter  make  an  enquiry  and  send  the  case 
for  trial,  the  case  is  not  instituted  "  upon  com- 
plaint "  within  the  meaning  of  s.  250  of  the 
Code.  In  such  a  case,  therefore,  the  Magistrate 
is  not  competent  to  award  compensation  to  the 
accused.  ISHRlv.  Bakhshi,  6  A.  96  =  A. W.N. 
1883,  224.    [F.,  7  M.  563.] 
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(3i)—Crim.  Pro,  Code  (1861),  s.  270  (s.  250 
of  the  Code  of  1898) — Complaint  against  a  person 
ns  being  of  a  bad  character — Compensation. — A 
complaint  made  against  any  person  that  he  is 
a  person  of  bad  character  or  repute  is  not  a 
complaint  of  such  a  nature,  that,  if  the  Magis- 
trate dismisses  the  complaint  as  frivolous  or 
vexatious,  he  vyould  be  competent,  under  s.  270, 
Grim.  Pro.  Code,  1861,  to  award  compensation 
from  the  complainant  to  the  accused.  QUEEN 
V.  BAD  KISHAN,  2  N.W.P,  447. 

(35)— Criw.  Pro.  Code  (1893),  s.  250 -Co7;i- 
pensation  order  by  an  appellate  Court — Illegal. 
—  The  legislature  intended  that  only  the  Magis- 
trate, by  whom  a  case  is  in  the  first  instance 
heard ,  can  pass  an  order  under  s.  250  of  the  Code. 
It  would  be  inconvenient  if,  when  the  tribunal 
before  which  the  C4se  is  heard  finds  a  charge  to 
be  proved,  an  appellate  tribunal,  when  reversing 
that  finding,  could  pass  an  order  for  compen- 
sation on  the  ground  that  the  accusation  which 
was  established  in  tha  Court  below  was  either 
frivolous  or  vexatious.  KiNG-EMPEROR  v. 
CHITTAN,  3  A.L.J.  382  =  28  A.  623  =  A.W.N. 
1906,  145  =  3  Cr.L.J.  441.  [Diss.,  14  C.W.N.  212 
=  11  Cr.L.J.  46  =  5  Ind.  Cas.  12;  R.,  14  C.L.J. 
437  =  16  C.W.N.  10.] 

(86) — S.  250— Powers  of  appellate  Court-— An 
order  for  compensation  under  s.  250  cannot  be 
passed  by  an  appellate  Court.  HARI  CHAND  v. 
Fakir  Sadrudin,  3  Bom.L.R.  841.  [R.,  39  0. 
157  =  14C.L.J.  437  =  16C.W,N.  10  =  12  Cr.L.J. 
529  =  12  Ind.  Cas.  297.] 

(37)— Crim.  Pro.  Cede  (1898),  ss.  250,  423  (1) 
(d) — Compensation  for  making  a  frivolous  or 
vexatious  complaint — Appellate  Court's  power 
to  award — S.  423,  sub-s.  1,  cl.  (d) — Power  of  the 
appellate  Court  under. — An  appellate  Court  can 
pass  an  order  against  the  complainant,  award- 
ing ccmpensation  to  the  accused  under  s.  250, 
Crim.  Pro.  Code.  Such  an  order  may  very  rea- 
sonably be  regarded  as  a  consequential  order 
within  the  meaning  of  s.  423,  sub-s.  1,  cl.  (d). 
Kari  Singh  v.  Tufani  Dhanuk,  14  C.W.N. 
212  =  5  Ind.  Cas.  72  =  11  Cr.L  J.  46.  (28  A.  625 
Diss.)    [R.,  14  C.L.J.  437  =  16  C.W.N.  10.] 

(38)— Crim.  Pro.  Code  (1861),  s.  210— Com- 
pensation on  frivolous  and  vexations  complaints 
— Fine.—  Pines  on  complainants,  as  compensa- 
tion to  the  accused  on  frivolous  and  vexatious 
complaints,  are  awardable  only  in  cases  triable 
by  Magistrates,  in  which  a  summons  on  cam- 
plaint  shall  ordinarily  issue  REG  v.  YEL- 
LAPPA  bm  MUDAKAPPA,  1  B.H.C.  181. 

(39) — In  what  cases  can  Magistrate  award 
compensation. — An  order  awarding  compensation 
to  the  accused  under  s.  270,  Crim.  Pro.  Code, 
1861,  can  only  be  made  in  cases  triable  by  Magis- 
trates in  which  a  summons  on  complaint  shall 
ordinarily  issue.  REG.  v,  RAMJI  valad  DAJI, 
6  B.H  C.  Of   12. 

(40)— Criw.  P->o.  Code  (1898),  s.  250— Notice 
accMsed  imperative. — An  order,  awarding  com- 
pensation to  be  paid  by  the  complainant  to  the 
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accused  under  s  250,  Crim.  Pro.  Code,  should 
not  be  passed  without  notice  to  the  complainant 
and  without  considering  any  of  the  objections 
the  complainant  may  have  to  urge.  IMPERATOR 
V.  ACHAR,  2  S.L.R.  Cr.  4  =  10  Cr.L.J.  220. 

(41  &  42)— Crim.  Pro.  Code  (1898),  s.  250— 
OrrAssion  to  comply  loHh  procedure — Illegality — 
Not  an  irregularity, — Before  making  an  order 
under  s.  250,  Crim.  Pro,  Code,  the  Magistrate 
is  required  to  give  the  complainant  an  opportu- 
nity of  objectmg,  and  to  record  and  consider 
such  objections.  It  has  been  held  repeatedly 
that  the  above  procedure  enjoined  by  s.  250  is 
imperative,  and  omission  to  comply  with  it  is 
not  merely  an  irregularity,  but  an  illegality. 
CROWN  v.  Jetho,2  S.L.R.  14,  Or.  =  10  Cr.L.J. 
229.  [R.,  15  Cr.L.J.  504  =  7  S.L.R.  123  =  24 
Ind.  Cas.  592,] 

(43)— Cri7)z.  Pro.  Code  (1898),  s.  250-Frivo- 
lousor  vexatious  —'Ejaedem  generis — False  com- 
plaint not  frivolous  or  vexatious. — Held,  that 
the  word  "vexatious"'  in  s.  250  of  the  Code 
must  be  read  as  ejusdem  generis  with  "frivo- 
lous." Both  the  words  apply  to  that  class  of 
cases  in  which  the  aid  of  the  law  has  been 
heedlessly  invoked.  And,  therefore,  where  a 
Magistrate  holds  the  complaint  to  be  false  or 
needless,  he  cannot  award  compensation  under 
this  section.  KING-EMPEROR  v.  JeTHOMAL, 
9  Cr.L.J.  253  =  1  S.L.R.  12.  Cr. 

(44)  — CrtTO.  Pro.  Code  (1898),  s.  250— False 
charge — Vexatious — Compensation  —  Discretion 
of  trying  Magistrate. —  Held,  that  the  words 
"  frivolous  "  or  "  vaxatious  "  used  in  s.  250 
are  not  used  ejusdem  generis,  and  where  a 
Magistrate  holds  that  a  complaint  is  not  only 
false  but  vexatious,  he  has  a  discretion  to 
award  compensation,  if  he  is  of  opinion  that 
public  policy  does  not  necessitate  the  sanction- 
ing of  a  prosecution  against  the  complainant. 
Crown  V.  Noto  WD,  Moledino,  9Cr.L  J. 
268,  F.B.  =  1  S.L.R.  28,  Cp. 

(45)— Crim  Pro.  Code  (1898),  ss.  250,  438— 
Penal  Code,  s,  497 — Adultery — Discharge  of 
accused  by  Magistrate  not  competent  to  try — 
Compensation  —  Illegality  —  Reference  under 
s.  438.  Crim.  Pro.  Code — Grounds  of  reference 
to  be  stated — A  Magistrate,  by  whom  a  charge 
under  s.  497,  Penal  Code,  is  not  triable,  but 
who  enquires  into  a  charge  of  adultery  and 
discharges  the  accused  on  the  ground  that  no 
case  is  made  out  against  him,  cannot  award 
compensation  to  the  accusedunder  s.  250,  Crim. 
Pro.  Code.  A  reference  to  the  High  Court 
under  s.  438,  Crim.  Pro.  Code,  should  contain 
a  brief  abstract  of  the  case  and  the  grounds  of 
the  reference.  In  re  KESAVA  PANDA,  9  Cr.L.J. 
S02  =  2  Ind.  Cas.  159. 

(46)— Cri?u.  Pro.  Code  (1893),  s.  250— Award 
of  compensation  by  Divisional  First  Class  Ma- 
gistrate— Powers  of  revision  by  District  Magis- 
trate— Jurisdiction — Revision  by  District  Ma- 
gistrate of  an  order  of  discharge — Procedure. — 
The  District  Magistrate  has  no  power   to  revise 
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the  order  of  a  subordinate  First-Class  Magistrate 
awarding  compensation  under  s.  250,  Grim. 
Pro.  Code.  Where  a  District  Magistrate  is 
asked  to  revise  an  order  of  a  Divisional  Magis- 
trate discharging  an  accused  person,  and  at  the 
same  time  directing  the  complainant  to  pay 
compen^-ition  to  the  accused  under  e.  'i50, 
Crim.  Pro.  Code,  the  proper  course  for  the 
District  Magistrate  to  adopt  is  either  to  decline 
to  interfere,  or,  if  he  thinks  interference  neces- 
eary,  to  refer  the  matter  to  the  High  Court, 
which  can  deal  both  with  the  order  of  discharge 
and  with  the  order  for  the  payment  of  compen- 
sation. Dandayuthapani  sholingan  v. 
Therumalai  Sholingan,  i  ind.  Cas.  399. 

(47)— Criw.  Pro.  Code  (1898),  s.  250— Order 
for  compensation  for  false  charge — Foiver  of  re- 
vision by  Sessions  Judge. — The  Sessions  Judge 
has  no  power  to  interfere  in  revision  with  an 
order  of  compensation  passed  by  a  First  Class 
Magistrate,  under  the  provisions  of  s.  250. 
In  re  PiTAMBAR  DWARKADAS,  7  Bora.  L.R. 
998  =  3  Cr.  L.J.  88. 

(48)— Crim.  Pro.  Code  (1898),  s.  250— False 
and  vexatious  covtplaint  —Order  of  compensation 
— The  order  passed  at  the  same  time  as  the  order 
Of  discharge, — A  Magistrate,  in  discharging  an 
accused,  recorded,  at  the  same  time  that  he 
ordered  the  discharge,  his  conclusion  that  the 
case  was  one  in  which,  subject  to  any  objection 
that  the  complainant  might  urge  against  the 
direction,  the  complainant  ought  to  be  ordered 
to  pay  compensation  for  making  a  frivolous  and 
vexatious  complaint.  He,  then,  as  required 
by  s.  250  (a)  of  the  Code,  recorded  the  com- 
plainant's objection,  and  added,  under  cl.  (6)  of 
the  section,  to  his  order  of  discharge,  a  direction 
that  the  complainant  should  pay  compensa- 
tion. Held,  the  procedure  adopted  by  the 
Magistrate  was  a  sufficient  compliance  with 
the  law  as  enacted  in  s.  250.  EMPEROR  v. 
PUNAMCHAND  HiRACHAND,  8  Bom.  L.R. 
8J7  =  4Cr.L.J.  423.  [i^.,  36  A.  132  =  12  A.L. 
J.  143=15Gr.L.J.  198  =  22  Ind.  Gas.  977,  15 
Cr.L.J.  504  =  24  Ind.  Gas.  592  =  7  S.L.R.  123  ; 
E.,  10  Cr.L.J.  220  =  2  S.L.R.  4,  14  Cr.L.J.  48 
=  18  Ind  Gas.  272  =  16  P.W.R.  1913,  Cr.,  99 
P.L.R.  1913.3 

(49)— Crm.  Pro.  Code  (1898),  ss.  250  and  345 
— False  or  vexatious  charge — Compounding  of 
oj^ences — Procedure, — An  enquiry  as  to  whether 
a  charge  is  not  frivolous  or  vexatious,  under 
s.  250  of  the  Crim,  Pro.  Code,  can  only  be  in- 
stituted for  the  purpose  of  deciding  whether 
compensation  should  be  paid  to  the  accused 
person.  Proceedings  under  s.  250  are  inappli- 
cable where  the  accused  person  has  himself  by 
agreement  wjth  the  prosecutor,  arrived  at  a 
settlement,  and  been  a  party  to  the  compound- 
ing of  the  ofience.  In  re  HarkiS-^NDas  HARI- 
DAS,  10  Bom.  L.R.  1056  =  9   Cr.L.J   186. 

(50) -Crim.  Pro.  Code  (1882),  ss-  248,  350— 
Withdrawal  of  complaint — Acquittal— Compen- 
sation.— Since  s.  250  of  the  Crim.  Pro.  Code, 
applies  only  to  acquittals  under  s.  245  or  s.  247 
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of  the  Code,  compensation  cannot  be  awarded 
in  a  case  of  acquittal  under  s.  248  on  the  with- 
drawal of  a  complaint.  MORO  KriSHaNA  v. 
Yeshwantrao,  Rat.  Un.  Cr.  C.462  =  Cr.  Rg. 
21  of  1889. 

(51)— Crim.  Pro.  Code  (1898).  s.  250— 
Dismissal  o1  complaint  as  false  and  vexatious — 
Order  for  compensation,  whether  valid — Penal 
Code,  s.  211. — Where  a  Magistrate  dismissed 
a  complaint  as  false  and  vexatious,  on  finding 
that  the  complainant,  with  intent  to  cause 
injury  to  the  accused,  instituted  the  proceed- 
ings against  him,  knowing  that  there  was  no 
just  and  lawful  ground  for  such  proceeding  or 
charge,  and  passed  on  order  for  compensation 
to  be  given  to  the  accused,  held,  that  the 
Magistrate  did  not  exercise  a  proper  discretion 
in  awardiiig  the  compensation  and  that  the 
Magistrate  would  be  at  liberty,  if  he  was  so 
advised,  to  institute  proceedings  under  s.  211, 
Penal  Code.  KiNA  KarmakaR  v.  PREO  NatH 
DUTT,  29  C.  479.  [Diss.,  15  CP.L.R.  194  ; 
R.,  27  M.  59.] 

(52) — Azvardable  by  order  of  discharge  or 
acgm^^rtL— It  is  the  plain  direction  of  the  law 
that  the  award  of  compensation  shall  be  made 
by  the  order  of  discharge  or  acquittal.  After 
the  completion  of  the  order  of  discharge  or 
acquittal,  the  Magistrate  is  functus  officio,  and 
he  cannot  re-open  the  case  to  pass  an  order 
under  s.  250,  Crim,  Pro.  Code.  QUEEN- 
EMPRESS  v.  ABDUL  KARIM,  L.B.R.  1893  — 
1900,  528. 

(53) — Order  of  compensation  to  accused — Ab- 
sence of  complainant  when  Magistrate  passes 
order  acquitting  accused  —  Procedure —  Crim. 
Pro.  Code  (1898),  s.  250.— Where  a  Magistrate 
intends  to  award  compensation  under  s.  250, 
Crim.  Pro.  Code,  1898,  his  proper  procedure 
is  to  stay  delivery  of  judgment  till  the  com- 
plainant has  stated  his  objections  under  s.  250 
and  the  Magistrate  has  recorded  his  reasons. 
If  the  accused  are  in  custody  and  the  Magis- 
trate intends  to  acquit  them,  but  is  unable  to 
pass  an  order  of  acquittal  because  of  the  absence 
of  the  complainant,  they  should  be  released  on 
their  own  recognizance  till  the  requirements 
of  s.  250  are  complied  with.  Queen-Empress 
V.  NgaTUN  HLA,  L.B.R.  1893—1900,565. 
(L.B.R.  1893—1900,  528,  B.) 

(54)— Crim.  Pro.  Cede  (1898),  s,  250— Scope  of 
the  section  —  Compensation — Order  against  a 
police  officer. — S.  250  is  limited  to  cases  insti- 
tuted by  complaints  as  defined  in  the  Code  or  on 
information  given  to  a  police  officer  or  to  a 
Magistrate.  A  Magistrate  has  no  power  to 
order  a  police  officer,  prosecuting  a  person  in 
his  capacity,  as  such,  to  pay  compensation. 
Syed  Bahadur  Ali  v.  Nur  Mahomed,  7  C. 
W.N.  206. 

(55) — Crim.  Pro.  Code,  s.  250— Scope,  and 
applicability  of — Order  of  compensation  against 
police  officer. — S.  250  is  inapplicable  to  the  case 
of  a  complaint  lodged  by  a  police  officer  acting 
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as  such.  SHEOBARAN  OJHA  v.  NUNMONIA 
DOSHAD,  5  C.W.N.  370. 

(56)— Criw.  Pro.  Code.  ss.  4,  250—Pjivef  of 
Magistrate  to  award  compensation — Police  officer. 
— An  accusation,  made  to  a  police  officer,  who 
takes  action  upon  it  and  lays  the  matter  before  the 
Magistrate  with  a  charge  sheet,  cannot  be  said 
to  be  a  case  instituted  upon  complaint.  In  such 
a  case,  the  Magistrate  has  no  power  to  award 
compenpation  under  s.  250,  Grim.  Pro.  Code. 
QUEEN-EMPBESS  v.  POLAVARAPA,  7  M.  563. 

(57)— Crim.  Pro.  Code  (1898),  s.  250— Vexa- 
tious complaint — Compensation  to  the  accused, 
order  for — Reasons,  sufficiency  of. — A  Magistrate, 
in  ordering  the  complainant  to  pay  compensa- 
tion to  the  accused  under  s.  250,  on  the  ground 
that  the  complainant's  case  is  vexatious,  should 
state  his  reasons  why  he  thinks  the  complaint  to 
be  vexatious  and  should  also  state  in  his  judg- 
ment the  facts  of  the  case  with  a  criticism  of 
the  incidents  inv'^lved  in  it.  The  statement 
that,  in  his  opinion,  the  prosecution  evidence  is 
highly  unsatisfactory  and  that,  upon  the  evi- 
dence and  the  written  statement  and  docu- 
ments, he  has  no  hesitation  in  saying  that  the 
case  is  vexatious  is  not  sufficient.  AMJAD  ALI 
V.  ASHRAF  ALI,  10  C  W.N.  544  =  3  Cr.L.J.  390. 

{58)— Crim.  Pro.  Code  (1882), s.  250~Frivo- 
lous  complaint  of  illegal  seizure  of  cattle — Cattle 
Trespass  Act  (t  of  1871). — The  illegal  seizure  of 
cattle  under  colour  of  Act  I  of  1871  is  not  con- 
stituted an  ofience  under  that  Act  or  other- 
wise, and,  therefore,  a  Magistrate  is  not  compe- 
tent to  award  compensation  under  s.  250,  Crim. 
Pro.  Code,  to  the  accused  on  a  frivolous  and 
vexatious  complaint  in  respect  of  such  alleged 
illegal  seizure.  FiTCHI  v.  Ankappa,  9  M.  102 
=  2  Weir  315.  [i?.,  18  A.  353  =  16  A  W.N.  98; 
F.,  13  C  304,  23  G.  248.] 

{59)— Crim.  Pro.  Code  (1882),  ss.  250  and  262— 
Applicability  of  s.  250  to  summons  cases. — S.  262 
renders  applicable,  in  the  case  of  summons  cases, 
tried  summarily,  all  the  provisions  of  s.  250,  and 
in  all  cases,  whether  tried  summarily  or  not,  in 
which  a  Magistrate  acquits  and  is  also  of  opinion 
that  the  complaint  was  frivolous  or  vexatious, 
it    is    open  to    him    to    award    compensation. 

Queen-Empress  v.  Basava,  11  M.  142  =  2 
Weir  314.  [B.,  U-B.R.  1906,  3rd  Qr.,  Crim. 
Pro.  Code,  51  ] 

(60)— Crim.  Pro.  Code  (1898),  s.  250— Order 
for  compensation  to  an  accused  person  against 
whom  a  frivolous  or  vexatious  accusation  was 
instituted — Case  instituted  on  information  to  a 
Village  Magistrate  —  Discharge  of  accused — 
Validity  of  order  for  compensation. — Where  a 
complaint  was  made  to  a  Village  Magistrate, 
who  sent  a  report  to  the  police  and  the  police 
investigated  the  case  and  submitted  a  charge 
sheet  to  the  Taluq  Magistrate,  Jield,  that  an 
order  for  comipensation  to  be  paid  to  the  accused 
on  his  being  discharged  was  not  validly  made, 
inasmuch  an  information  was  not  given  to  the 
Magistrate,  as  the  word  is  used  in  s.   250,  the 
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Village  Magistrate  jjot  being  a  Magistrate  with- 
in the  meaning  of  that  section.  King-EM- 
PEROR  V.  Thammana  REDDI,  25  M.  667  =  2 
Weir  318.  [F.,13  Cr.L.J.  29  =  13  Ind.  Gas.  221 
=  22  M.L.J.  138  =  1911,  2  M.W.N.  558  =  10  M. 
L.T.  550  ;  R.,  15  Cr.L.J.  431  =  24  Ind.  Cas.  167 
=  27  M.L.J.  37.] 

(61)— Crim.  Pro.  Code  (1898),  s.  250— Order 
for  compensation —Discretion  of  Magistrate.— 
The  question  whether  the  discretion  given  by 
s.  250  has  been  rightly  exercised  must  always 
depend  upon  the  facts  of  the  particular  case.  If 
the  false  charge  is  of  such  a  nature  that  a  prose- 
cution is  necessary  on  the  grounds  of  public 
policy,  it  may  well  be  that  a  Magistrate  would 
exercise  his  discretion  wrongly,  if  instead  of 
sanctioning  a  prosecution,  he  awarded  com- 
pensation. If  the  false  charge  is  one  which  does 
not  render  it  necessary  on  the  grounds  of  public 
policy  that  a  prosecution  should  be  sanctioned, 
a  Magistrate,  who  makes  an  order  for  compensa- 
tion, cannot  be  said  to  exercise  his  discretion 
wronglv.  In  the  matter  of  TAMNI  REDDI,  27 
M.  59  =  2  Weir  313.  [R.,  9  Cr.L.J.  268  =  1  S. 
L.R.  28,  Gr.] 

(62)— Crim.  Pro.  Code  (1898),  ss.  250  (3),  422 
— Co7npensation,  appeal  against  order  granting 
—  Notice  to  accused,  necessity  of. — In  cases  of 
appeals  under  s-  250  (3),  Crim.  Pro.  Code,  which 
provide.^  that  there  shall  bo  an  appeal  from  an 
order  under  that  section,  it  is  necessary  to  give 
notice  of  the  appeal  to  the  accused,  as  he  is  the 
party  prejudiced,  if  the  appeal  be  allowed  and 
the  order  for  comppnsation  rescinded.  AMBAK- 
KAGARI  NAGI  REDDI  v.  EAPAPPA  OF  MEDI- 
MAKKULAPALLI,  5  M.L.T.  262  =  9  Cr  L.J.  130 
=  19  M.L.J.  130  =  1  Ind.  Cas.  79  =  33  M.  89. 

{6^]— Crim.  Pro,  Code  (1898),  s.  ^50— Non- 
compliance with  the  provisions  of  s.  250 — Order 
for  compensation. — Where  a  Magistrate  does 
not  comply  with  the  provisions  of  proviso  (a) 
to  cl.  (1)  of  s.  250,  the  order  under  s.  250.  award- 
ing compensation,  cannot  be  validly  made. 
Narayanasami  Mudaly  v.  Bukee  REDDY, 
2  Weir  310. 

{6i)—Crim.Pro.Code  (1872),  ss.  203  and  209 
(  =  s.  250  of  the  Code  of  1898)— Complaint  of 
offence  triable  as  warrant  case — Validity  of 
trying  the  case  as  summons  case — Dicsharge  of 
the  accused — Award  of  compensation. — S.  203  of 
the  Code  enables  a  M-igistrate,  if,  after  further 
examination  of  the  complainant,  he  ascertains 
that  the  oSenoe  is  not  properly  described  either 
in  the  complaint  or  in  the  summons,  to  convict 
the  accused  on  any  other  charge  proved  by  the 
facts,  provided  it  was  triable  as  a  summons 
case.  Where  the  complaint  and  examination 
of  the  complainant  and  the  evidence  ofiered  for 
the  prosecution  showed  that  the  ofionces  com- 
mitted by  the  accused  were,  if  any.  criminal 
trespass,  voluntarily  causing  hurt,  and  abet- 
ment of  causing  hurt,  held,  that  the  Magistrate 
had  no  power  to  try  the  case  as  a  summons 
case,  and  to  award  compensation  under  s.  209 
after  discharging  the  accused.  SOMU  v. 
QUEEN,  6  M.  316.     [B.,  5  A.W.N.    45.] 
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(65)— Crim.  Pro.  Code  {Act  V  of  1898), 
s.  250 — Compensation  to  accused  — Restitution 
on  cancellation  of  order. — When  compensation 
awarded  to  an  accused  under  s.  250  of  the 
Crim.  Pro.  Code  has  bean  paid  by  the  com- 
plainant and  the  order  awarding  it  has  been 
subsequently  set  aside,  the  compensation  may 
be  recovered  under  a.  547  of  ihe  Code.  CROWN 
V.  HIRA  NAND.  2  P.L.R.  1901  =  29  PR.  1903, 
Cr.  (12P.R.  1885,  Cr..  19  A.  112.  F.;  2  P.K. 
1839,  Cr.,  14  P.R.  1902,  Cr.,  B.) 

(m)—Crim.  Pro.  Code  {Act  V  of  1898), 
s.  250  —  Compensation  for  frivolous  com- 
plaint—Offence —  Proceedings  under  s.  107, 
Code  of  Criminal  Procedure.— A  Magistrate 
is  not  competent,  under  s.  250,  Crim.  Pro. 
Code,  to  award  compensation  to  a  person 
against  whom  proceedings  under  s.  107,  Crim. 
Pro.  Coda,  are  dropped,  the  proceedings  not 
being  a  case  in  which  a  person  is  accused  of  an 
offence.  CROWN  v.  KauRA,  9  P.L.R.  1903  = 
33  P.R.  1902,  Cr,  (15  A.  365,  F.)  [R.,  12  P.R. 
1909,  Cr.  =  105  P.L.R.  1909.] 

(67) — Compensation  tender  s.  270,  Crim.  Pro. 
Code  (1861)  and  under  a  special  latv. — Com- 
pensation is  awarded  both  under  s.  270,  Crim. 
Pro.  Code,  and  under  a  special  law  {eg  ,  Cattle 
Trespass     Act).        ADDA     DITTA     v.    SHBRE 

Mahomed,  l  P.R.  1872,  Cr. 

(68) — Complaints  under  special  law— Crim. 
Pro.  Code  (1861),  s.  270.— S.  270  of  the  Code 
of  Criminal  Procedure  does  not  apply  to  com- 
plaints under  a  special  law,  but  only  to  com- 
plaints punishable  under  the  Penal  Code  with 
imprisonment  for  a  period  not  exceeding  six 
months.  QUEBN  v,  ABDUL  AZEEZ  KHAN, 
14  W.R.  Cr.  36. 

(69)— Cnm.  Pro.  Code  (1898),  s.  2bQ— Award 
of  compensation  and  its  reasons  must  be  contain- 
ed in  order  of  discharge. — In  this  case  a  Magis- 
trate, after  discharging  the  accused  while  the 
complainants  were  absent,  procured  their.atten- 
dance  subsequently  aud  made  an  order  award- 
ing compensation  to  the  accused.  Held, 
that  the  order  was  unlawful  as  the  Magistrate 
had  no  power  to  pass  such  an  order  after  the 
discharge  of  the  accused,  s.  250  of  the  Code 
requiring  that  the  order  awarding  compensa- 
tion with  the  reasons  for  the  same  must  be 
contained  in  the  order  of  discharge.  The 
Magistrate  ought  to  have  simply  adjourned 
the  case,  without  dissharging  the  accused,  with 
a  view  to  procure  the  complainant's  attendance 
and  to  ask  them  to  show  cause  against  paying 
compensation  and  passed  final  orders  in  the 
case  subsequent  to  those  steps.  NARPAT  RAI 
V.  Emperor,  57  P.R.  1905,  Cr.  =  i81  P.L.R. 
1905  =  3  Cr.  L.J.  123.  [R.,  99  P.L.R.  1913  = 
14  Cr.  L.J.  48  =  16  P. W.R.  1913  =  18  Ind.  Cas. 
272,   18  P.R.  1913,  Cr.] 

(70)-Crm.  Pro.  Code  (1898),  ss.  250  and 
431 — Compensation — Death  of  person  applying 
in  revision  against  order  to  pay  compensation — 
Abatement  of  application—Whether    his  legal 


Compensation — continued. 

1, — General — continued. 

representatives  can  conduct  application. — 
Where  compensation  has  been  awarded  under 
s.  250,  Crim.  Pro.  Code,  and  an  application  for 
revision  against  this  order  has  been  made, 
pending  which  the  petitioner  dies,  the  applica- 
tion does  not  abate  also,  but  can  be  prosecuted 
by  his  legal  representatives.  PrEM  SINGH  v, 
Bhola,  24  P.R  1908.  Cr.  =9  Cr.L  J.  103  =  42 
P. W.R.  1908,  Cr.  (6  P.R  1893, Cr.,  16  P.R.  1678, 
Cr.,  D.) 

(71) — Improper  order  for  compensation. — A 
Karkun,  attached  to  the  establishment  of  a 
Subordinate  Court,  reported  to  the  Sub-Judge 
of  an  obstruction  to  the  execution  of  a  writ  of 
attachment  of  property,  and  the  latter  sent  the 
c-ise  to  a  First  Class  Magistrate.  The  persons 
alleged  to  have  obstructed  the  Karkun  were 
acquitted,  and  the  Karkun  was  ordered  to  pay 
compensation  to  the  accused.  Held  that  the 
order  for  compensation  was  not  proper,  as  the 
Sub  Judge  and  not  the  Karkun  should  be 
regarded  as  the  complainant.  In  re  Keshav 
LakSHMAN,  1  B.  173.  [Rel.,  12  Cr.L. J  482 
=  12  Ind.  Cas.  90  =  21  M.L.J.  844  =  10  M, 
L.T.  191;  i?.,  1  Bom.Cr.  C.  2.37  =  14  Bom.  L. 
R.  1166  =  14  Cr. L.J.  1  =  18  Ind.  Cas.  145;  D., 
Rat,  Un.  Cr.  Cas.  309.1 

{72)— Crim.  Pro.  Code,  Act  X  of  1872.  s.  209 
— Acquittal — Compensation. — The  provisions  of 
s.  209  of  the  Crim.  Pro.  Code,  as  to  the  award 
of  compensation  on  the  dismissal  of  a  com- 
plaint, do  not  apply  to  an  adjudication  of 
acquittal.  REG  v.  JEKISON,  Rat.  Un.  Cr.  C.  83. 

(73)  — Criw.  Pro.  Code,  Act  X  o/1882,  ss.  250, 
242 — Acquittal  — Condition  for  compensation. — 
The  word  "  acquitted  "  in  s.  250  of  the  Crim. 
Pro.  Code,  implies  that  there  has  been  at  least 
an  inquiry  to  the  extent  required  by  s.  242  of 
the  Code.  Where  the  Magistrate  dismisses  a 
complaint  and  acquits  the  accused  for  the  non- 
appearance of  the  complainant,  no  order  for 
compensation  can  be  made.  ABDUL  Ghafub 
V.  Laltu,  A.W.N.  1891,  63. 

{1i)—Crim.  Pro  Code  (1851),  s-  i^— Order 
for  compensation — Form. — Where  two  persons 
were  charged  with  theft  and  purchasing  stolen 
property  respectively,  and  the  former  was  con- 
victed and  the  latter  was  discharged  on  the 
ground  that  ha  had  no  guilty  knowledge,  held, 
that  the  Magistrate  was  not  competent  to  seize 
from  the  thief  the  money  he  had  with  him  and 
to  pay  it  to  the  second  accused  as  part  of  the 
purchase-money  paid  by  him.  HIGH  COURT 
Proceedings,  i6th  Jan.  1869,  4  M.H  C. 
App.  28. 

(75)— Crim.  Pro.  Code  (1861),  s.  44— Order  of 
compensation — Form  of. — The  award  of  compen- 
sation, referred  to  in  s.  44  of  the  Code  of  Crimi- 
nal Procedure,  should  be  a  part  of  the  sentence 
and  order  made  upon  a  conviction  for  an  offence 
of  the  nature  specified  therein,  and  it  should  be 
found  upon  a  statement  of  loss,  damage  or 
expenses,  as  the  case  may  be,  ascertained  at  the 

trial.   Queen  v.  Gour  Churn  Doss,  11  W.R. 
Cr.  53. 
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{16)—Actl  of  1871  (Cattle  Trespass),  s.  20— 
Complaint  of  illegal  seizure  of  cattle — Compen- 
satton  to  accused, whether  can  be  ordered— Grim. 
Pro.  Cods  (1882),  ss.  i  la)  and  250.— The  illegal 
seizure  of  cattle  is  not  an  ofienco  within  the 
meaning  of  the  Grim.  Pro.  Code,  and  the  order 
lor  compensation  to  the  accused,  under  s.  250 
of  the  Code,  cannot  be  made.  KOTTALANADA 
V.  MUTHAYA,  9  M.  374  =  2  Weir  315.  [F..  23  C. 
248;  R.,  18  A.  353  =  16  A.W.N.  98,  23  C.  442.] 

(77) — Security  proceedings .  —  Proceedings 
under  s.  107,  Grim.  Pro.  Code,  are  not  in  con- 
formity with  Ihe  requirements  of  s.  250,  Grim. 
Pro.  Code.  Ceown  v.  KAURA,  33  P.R.  1902, 
Cr.=9  P.L.R.  1903.  (15  A.  365,  JP.)  |.R.,  12 
P.R.  1909,  Cr.  =  105  P.L.R.  1909.] 

(78) — Security  proceedings — Grim.  Pro.  Code, 
ss.  107  and  b&Q  —  Compensation. — Under  s.  560, 
Grim.  Pro.  Code.  1882,  the  Court  is  not  com- 
petent to  award  compensation  on  the  dismissal 
of  a  complaint  under  s.  107,  Grim.  Pro.  Code. 
Natha  Singh  v.  Pala  Singh,  4  P.R.  1896, 
Cr.  [F.,  154  P.L.R.  19l4  =  5  P.R.  1914,  Gr.] 

(79) — Security  proceedings  —Grim.  Pro.  Code, 
ss.  107{and  560— Co^/zpensaiion.— The  provisions 
of  s.  560,  Grim.  Pro.  Code,  are  not  applicable 
to  an  application  under  s.  107,  such  proceedings 
not  being  a  case  in  which  a  person  is  "  accused 
of  an  ofience. "  HAZARI  MAL  v.  Meman 
MAL,  16  P.R.  1893,  Cr.   [i?.,  4  P.R.  1896.  Gr.] 

(80)— Crim.  Pro.  Code,  ss.  119  a7id  250,  scope 
and  application  of. — To  a  final  order  passed 
under  s.  119,  Grim.  Pro.  Code,  s.  250,  Grim.  Pro. 
Code,  does  not  apply.  JEY  SINGH  v.  KanhYA, 
37  P.R.  1884,  Cr. 

(81) — Frivolous  complaints — Compensation  to 
accused— Grim.  Pro.  Code  (1861),  Chapter  XV. 
— Compensation  for  frivolous  complaint  could 
only  be  awarded  in  trials  under  Chapter  XV  of 
Act" XXV  of  1861.  BOOTA  v.  BUGGOO,  14  P.R. 
1866,  Cr  ;  See  Kaloo  v.  Emam  Bux,  27  P. 
R.  1866,  Cr  :  GHOLAM  Yaseen  v.  Khanan 
Khan,  6  P.R.  1869,  Cr.;  AHMED  v.  KHODA 
Bux,  28  P.R.  1870,  Cr. 

(82) — Complaint  by  master  on  behalf  of  his 
servant. — Where,  on  behalf  of  the  servants,  the 
master  makes  a  complaint,  held,  that  the 
Magistrate  should  not,  on  dismissing  the  com- 
plaint, order  compensation  to  be  paid  to  the 
accused.  CHORBYN  v.  AMEER  KHAN,  24  P. 
R.  1869,  Cr. 

(83)— To  the  police  officer  for  his  efforts  in  a 
case. — It  ia  illegal  to  order  payment  of  part  of 
the  fine,  imposed  under  Act  III  of  1867,  to  be 
made  to  a  police  officer  for  his  efiorts  in  the 
case.  Grown  v.  Ram  SURN,  2  P.R,  1870,  Cr. 

(84) — Illegal  order  awarding  compensation — 
Bevisional  poioers  of  Chief  Court. — The  power  of 
the  Chief  Court,  as  a  Court  of  revision,  to  set 
aside  illegal  orders  awarding  compensation 
includes  the  power  to  direct  repayment  of  the 
money  paid  as  compensation.  HOWANNA  Ram 
V.  JASSU  Ram,  12  PR.  1885,  Cr.  (14  P.R.  1884, 
Cr.,it.)  [R.,  29  P.R.  1903,  Cr.] 


CoOTpensarion— continued. 

1. — Geaer&l  -  continued. 

(85) — Sanction  to  prosecute  and  awarding- 
compensation. — Although  there  is  nothing  in 
the  Code,  which  makes  it  illegal  for  a  Magis- 
trate both  to  award  compensation  to  the  accused 
and  also  to  direct  or  sanction  the  prosecution 
of  the  complainant  for  bringing  a  false  charge, 
yet,  a  Magistrate,  who  adopts  such  course, 
would  be  exercising  his  discretion  improperly. 
BACHU  LAL  v.  JAGDAM  SAHAI,  26  C.  181. 
(22G.  586.  6B.L.R.  296  =  15  W.R.  Gr.  9,  i?.)- 
[Not  F.,  37  B.  376  =  2  Bom.  Gr  G.  5  =  15  Bom. 
L.R.  49=14  Gr.  L.J  75=18  Ind.  Gas.  411;  R., 
30  C.  123,  15  G. P.L.R.  194.  6  P.R.  1904,  Or., 
18  P.R.  1901,  Cr.  =  100PL.R.  1901,  18  P.R. 
1903,  Gr.  =  156  P.L  R.  1903.] 

(86) — Sanction  to  prosecute  as  well  as  awarding- 
conpensation— Penal  Code,s.  211. — A  Magistrate 
is  competent  to  order  the  prosecution  of  the  com- 
plainant under  s.  211,  I.P.G.,  as  well  as  award 
compensation  to  the  accused  under  s.  250,  Cr. 
P.G.  MuLKA  v.  Fatteh  Muhammad,  6  P. 
R.  1904,  Cr.,  F.B.  (26  G.  181,  R.) 

(87) — Sanction  to  prosecute  and  aioarding 
coinpensation, — There  is  nothing  in  the  terms 
of  s.  250  of  the  Code  of  Criminal  Procedure  to 
justify  the  conclusion  that  a  Magistrate,  who 
grants  sanction  to  prosecute  for  ofiences 
punishable  under  ss.  211  and  193  of  the  Penal 
Code,  is  ipso  facto  debarred  from  also  granting 
compensation  to  the  person  falsely  accused. 
Mathra  Das  v.  Raja,  lOO  P.L  R.  1901  =  18 
P.R.  1901,  Cf.  (21  M.  237,  F.;  22  C.  586,  26 
C.  181,  N.F.) 

(88) — Sanction  to  prosecute  and  awarding' 
compensation — Penal  Code,  s.  211. — Held  that  a 
Magistrate,  by  granting,  or  by  expressing  an 
intention  to  grant,  sanction  to  prosecute  th& 
complainant  under  s.  211,  Indian  Penal  Code, 
is  not  precluded  from  awarding,  under  s.  250,. 
Crim.  Pro.  Code,  reasonable  compensation  to 
the  accused.  NANHE  KHAN  v.  GHANHAYA, 
30  P. W.R.  1907,  Cr.  =7  Cr.  L.J.  231.  (30  C. 
123,  P.B..  Overruled  ;  22  G.  586,  F.) 

(89)—  Proceedings  under  s.  211  for  false 
charge  a7id  order  for  compensation' — An  award, 
under  s.  270,  Grim.  Pro,  Code.  1861,  will  not 
bar  proceedings  against  the  complainant  under 
s.  211,  Penal  Code.  HIGH  COURT  PROCEED- 
INGS, 29TH  APRIL,  1867.  2  Weir  311. 

(90) — Acquittal  of  accused— Order  for  com- 
pensation—  Validity — Crim.  Pro.Gode,  s.211. — 
Compensation  under  s.  209  of  the  Code  of  1872 
may  be  awarded,  though  the  accused  has  been 
tried  and  is  acquitted  under  s.  211,  Grim.  Pro. 
Code.  The  first  accused  was  charged  under 
s.  24,  Cattle  Trespass  Act,  with  having  rescued 
a  cow  from  the  possession  of  the  complainant 
who  was  conveying  it  to  a  village  pound  to  be 
impounded,  and  he  was  further  charged,  along 
with  the  second  and  third  accused,  with  using 
criminal  force  to  the  complainant  on  the  same 
occasion.  The  first  accused  was  convicted  on 
both  the  charges,  but  the  second  and  third 
accused  were  acquitted  under  s.  211,  and  the. 
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oomplainant  was  ordered  to  pay  compensation. 
Held,  that  the  Magistrate  was  competent  to 
pass  the  order  for  compensation,  as  a  complaint 
may  be  well  founded  as  regards  some  of  the 
accused,  and  yet  vexatious  and  frivolous  as 
regards  others.  NUMBER  v.  AMBU,  5  M.  381 
=  2  Weir  316.     [F.,  10  B.  199.] 

(91) — Order  as  to  compensation  on  acquittal — 
Grim.  Pro.  Code,  s.  2 1 1. — An  order  to  pay 
compensation  may  be  added  to  an  acquittal 
order   made   under    s.    211  of  the   Grim.  Pro. 

Code.  MoNA  Sheikh  v.  Ishan  Bardhan, 
6  C.  581. 

(92>  —Imprisonment  in  default  of  payment  of. 
— A  complainant,  who  has  been  ordered  to  pay 
compensation,  cannot  bo  ordered  to  undergo  a 
sentence  of  imprisonment,  in  default  of  pay- 
ment. Quebn-Empeess  v.  AS\  Nand,  13 
PR.  1896,  Cr.  (^22  C.  586,  18  A.  96,  F.) 
[JR.,  14  P.R.  1902,  Or.] 

(931— Crim.  Pro  Code,  Act  X  of  1882,  ss.  560, 
386,  337 —  Compensation  —  Imvrisonment. — 
S.  560  of  the  Grim.  Pro.  Coda,  188-2.  does 
not  empower  a  Magistrate  to  award  imprison- 
ment in  the  order  for  payment  of  the  compen- 
sation. It  provides  a  procedure  for  the  levy 
of  the  payment,  viz.,  that  for  levy  of  a  fine 
under  ss.  386,  .887.  It  is  only  when  the  com- 
pensation cannot  be  recovered  that  the  Magis- 
trate is  empowered  to  award  imprisonment, 
Queen-Empress  v.  Hari,  Rat.  Uo.  Cr.  C. 
611  =  Cp.  Rg.  32  of  1892. 

{9i)—Crim.  Pro.  Code  (1882),  s.  560— Im- 
prisonment ;M  default  of  payment  of  compensa- 
tion.—  An  order  for  imprisonment  in  default 
of  payment  of  compensation  i''  illegal.  SHIB 
Nath  CHONG  v.  S\RAT  Chunder  Sarkar, 
22  C.  386.  (21  C.  979,  F.)  [F.,  13  P.R.  1896, 
Cr.] 

(95) — Crim.  Pro.  Code,  s.  560,  compensation 
under — Recoverable  as  a  fine  —Imprisonment  in 
default. — Compensation  awarded  under  s.  560, 
Crim.  Pro.  Code,  18S2,  is  recoverable  as  if  it 
■were  a  fine.  But  a  Magistrate  is  not  authoris- 
ed, immediately  on  ordering  a  complainant  to 
pay  compensation,  to  direct  that  be  should  in 
default  be  sentenced  to  imprisonment.  Before 
impriHonment  is  awarded,  an  attempt  must 
have  been  made  to  recover  the  money  in  the 
manner  prescribed  by  s.  386,  Crim.  Pro.  Code. 
Queen-Emprbss  v.  Punna,  18  a.  96  =  A.W. 
N.  1893,  241.   [F.,  19  A.  73.] 

{9&)— Imprisonment  in  default — Validity  of 
sentence-  —  An  order  of  imprisonment  in  default 
of  payment  of  compensation  is  not  authorised 
by  s.  250,  Crim,  Pro,  Code,  1893.  CROWN  v. 
Hamir  Chand,  U  P.R.  1902,  Cr.  (13  P.R. 
1896,  F.)  [F.,  11  Cr.  L.J.  396  =  6  Ind.  Cas. 
735  =  21  P. W.R.  1910,  Cr  ;  R.,  26  P.R.  1902, 
Cr.,   29  P.R.  1903,  Cr.] 

(97) — Imprisonment  in  default  of  payment  of 
part  of — Proportion  to  maximum  term — Crim. 
Pro.  Code  (1882),  s.  560.— When  compensation 
awarded  under  s.  560,  Crim,   Pro,  Code,  1882, 
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can  only  be  partly  recovered,  the  person  ordered 
to  pay  compensation  is  not  liable,  on  account 
of  the  unrecovered  part  of  the  compensation, 
to  the  maximum  term  of  imprisonment  pre- 
scribed by  that  section,  viz.,  one  month,  but  is 
only  liable  to  a  part  of  a  month,  regulated  by 
the  proportion  which  the  unrecovered  part  of 
the  compensation  bears  to  the  whole  compen- 
sation awarded.  QUEEN-EMPRESS  v.  MA  KA 
Ya,  L.B.R.  1893-1900,  320. 

(m)—Crhn.  Pro.  Code  (1882),  s.  560— 0;der 
for  compensation — Case  instituted  on  informa- 
tion given  by  a.  Police  Officer— Imprisoyiment  in 
default  of  payment  of  compensation. — The  opera- 
tion of  s.  560  is  restricted  to  cases  instituted 
by  "  complaint "  as  defined  by  this  Code  or 
upon  information  given  to  a  Police  Officer  or  to 
a  Magistrate.  It  is  clear  that  it  will  not 
apply  to  a  case  instituted  on  a  Police  report  or 
on  information  given  by  a  Police  Officer. 
Held,  that  an  order  passed  by  a  Deputy  Magis- 
trate under  the  provisions  of  s.  560  of  the  Code, 
directing  a  Police  constable,  who  had  arrested 
and  charged  a  carter  with  an  ofience  under 
cl.  3,  8.  34  of  Act  V  of  1861,  and  who  had  failed 
to  prove  such  charge,  to  pay  the  carter  Rs.  20 
as  compensation  or  undergo  simple  imprison- 
ment for  a  fortnight,  was  illegal.  [F,,  22  B, 
934,  5  C  W.N.  370;  fl.,  U.B.R.  1897-1901, 
68,  Cr.j  It  is  extremely  doubtful  whether  a 
Magistrate  has,  under  the  section,  any  jurisdic- 
tion to  make  an  order  for  imprisonment  in 
default  of  payment  of  the  compensation.  Any- 
how, the  order  for  imprisonment  could  only  be 
made,  if  the  compensation  could  not  be  realised 
by  distress,  and  it  is  illegal  to  make  such  an 
order,  until  some  attempt  has  been  made  to 
levy  the  amount  of  the  compensation.  Ram- 
JBEVAN  KOORMI  V.  DURGA  CHARAN  SaDHU 
Khan,  21  C.  979.  IF.,  22  C.  586  ;  R.,  '26  M. 
127  =  2  Weir  321.] 

(99)— Crim.  Pro.  Code,  1898.  s.  250— Scope 
and  applicability  of— Compensation,  nonpay- 
ment of  —  hnprisonment. — S.  250  does  not 
permit  a  Magistrate,  who  has  passed  an  order 
directing  the  complainant  to  give  compensation 
to  the  accused,  forthwith  to  add  to  his  order 
that,  in  default  of  payment  of  compensation, 
imprisonment  for  a  certain  term  shall  be 
undergone.  The  law  requires  that  an  attempt 
should  be  made  to  realise  the  amount,  and  if  it 
be  not  recovered,  an  order  of  imprisonment 
may  be  passed  in  default.  Priya  NaTH  BosE  v. 
ROY  Basanta  Kumar  Singh,  5  C.W.N.  213. 

(100) — Crim.  Pro.  Code,  s.  IbO  — Compensa- 
tion, nature  of  —  Recovery  of  compensation 
amount — Fine, — The  compensation  which  the 
Court  is  empowered  to  give  under  s.  250  is  not 
a  fine,  but  is  in  the  nature  of  damages  for 
malicious  prosecution,  although  it  is  made 
recoverable  in  a  summary  manner  as  it  it  were 
a  fine.  An  imprisonment  cannot  be  ordered  on 
intimation  by  the  person  directed  to  pay  com- 
pensation that  he  is  unable  to  pay  it.  In  the 
matter  of  Byravalu  NAIDU,  26  M.  127  =  2 
Weir  321  =  2  Weir  446. 
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{\0\)— Recovery  of  compensation— Imprison- 
ment—  2?'ine.— Imprisonment  can  only  be 
awarded  on  failure  to  recovera  fine.  An  order 
awarding  imDrisonment  in  default  of  payment 
of  compensation  is,  therefore,  not  valid.  In  re 
Venkatarayappa,  2  Weir  320. 

(102) — Non-vayment  of  compensation— Im- 
prisonment— Fine. — A  sentence  of  imprison- 
ment awarded  in  default  of  payment  of  compen- 
sation is  not  warranted  by  law.  The  law  pre- 
scribes that  the  compensation  may  be  levied  as 
a  fine,  but  it  does  not  pay  that  imprisonment 
may  be  awarded  in  default  of  payment.  The 
ordinary  mode  of  lev.ying  fioes  is  laid  down  in 
s.  386,  Crim  Pro  Code.  ParYAGRAIv.  ARJU 
Mian,  22  C.  139.  [B.,  3  L.B.R.  32,  2  Weir 
320] 

(103)  —Recovery  of  compensation  amount  —Im- 
prisonment— Fine.  —  It  is  only  if  the  compensa- 
tion awarded  under  s.  250  of  the  Code  of 
Criminal  Procedure  cannot  be  recovered  that 
imprisonment  can  be  awarded,  but  the  Magis- 
trate may,  if  he  thinks  fit  to  do  so,  take  action 
under  s.  383  (2)  of  the  Code.  BHIWA  KUNBI 
V.  RAMJI,  17  C  P  L  R.  101. 

(104) —  Non-payment  of  compensation  —  Im- 
prisonmerU—Fme.  —  k  Magistrate  should  not 
direct  a  complainant  to  pay  compensation, 
under  s.  250  of  the  Cods,  aud  at  the  same  time 
make  an  order  of  imprisonment  in  default.  The 
proper  procedure  is  to  recover  the  fine,  ia  the 
first  instance,  under  ss.  386  and  387  of  the 
Code,  and,  if  it  is  not  found  to  be  recoverable, 
the  Magistrate  can  order  imprisonment  under 
the  proviso  to  s.  250.  KING  EMPEROR  v.  Pan 
AUNG,  3  LB  R.  32. 

(105)— Crtw.  Pro.  Code  (1898),  s.  250— Co?w- 
pens'i.t'on  for  frivolous  and  vexatiovs  acctcsatwn 
— Objection  against  awarding  it — Imprisonment 
in  default. — A  Magistrate  should  record  and 
oonsider  any  objectiou  which  the  complainant 
might  urge  against  the  making  of  an  order  for 
compensation,  and  a  failure  to  do  so  m^kes  'he 
order  bad  in  law  [R.,  U  B.R.  1906,  3rd  Qr., 
Crim.  Pro.  Code,  51  =  5  Cr,  L.J.  298].  Im- 
prisonment in  default  of  payment  of  compen- 
sation cannot  be  awarded,  unless  it  is  found 
that  the  payment  of  the  compensation  cannot 
be  enforced  by  legal  process.  SUCHanDI 
KOLITANI  V.  DOMKOLITA,  5  C.W  N.  214. 

(106)— Crim.  Pro.Code  (1861),  s.  294:— Impri- 
sonment of  sureties  — S.  291  makes  no  provision 
for  the  sureties  being  impribooed.  HIGH  COURT 
Proceedings,  20th  aug.  1869,  i  M.H.C. 
App.  68. 

{lOli— Crim.  Pro.  Code,  Act  X  of  1882,  s.250 
— Compensation — Fine. — Where  a  complaint 
is  thrown  out  as  false,  the  Magistrate  can  order 
compensation  to  be  paid  by  the  complainant  to 
the  accused,  but  cannot  impose  a  fine  on  the 
complainant  and  order  a  portion  thereof  to  be 
paid  to  the  accused.  In  the  matter  of  the  com- 
plaint of  BEHARI,  A.W.N.  1883.  ii. 
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(108)— ^ward  bf—Crim.  Pro.  Code  (1898), 
s.  560. — Compensation  cannot  be  awarded, under 
s.  570,  in  case  in  which  there  has  been  a  dismis- 
sal of  the  complaint  without  issue  of  process 
for  compelling  the  attendance  of  the  accused. 
Basta  Singh  v.  Kapuri  Lal.  8  P  R.  1897, 

Cc.  AZAMV.  MlR  ABDULLA,   14  PR.  1897,  Cf. 

(\02)—Grim.  Pro.  Coie(1898),  s.  560— ^ward 
of  compensation. —  A  Magistrate  has  no  juris- 
diction to  award  oompecsition  under  s.  660  in 
cases  triable  exclusively  by  a  Court  of  Session. 
Queen-Ejiprbss  v.  Bhavabhai  Kesari- 
SING,  Rat.  Un.  Cr,  C.  961  =  Cr.  Rg.  14  of  1898. 

(110)— Cri?)i.Pro.Code(lS9S),  s.  560-Compen- 
sation — Practice. — Before  directing  a  complain- 
ant to  pay  compensation,  the  Magistrate 
should  comply  with  provisos  (a)  and  (6)  of 
s.  560,  which  are  imperative,  and  the  complain- 
ant ought  to  be  given  an  opoortunity  to  show 
cause  against,  it.  QUEEN- EMPRESS  v.  MANIK, 
Rat  Un.  Cr.  C.  725  =  Cr,  Rg.  53  of  1894. 

(Ill)  —  When  awardable  and  from  whom  to  he 
levied  -Crim  Pro.  Code  (1832),  s.  560— PenaJ 
Code,  s.  366, — Compensation  can  only  be  given 
under  s.  560  of  the  Crim.  Pro.  Code,  1882,  when 
the  complaint  is  of  an  oSenoe  triable  by  a 
Magistrate.  An  ofience  under  s.  366,  Penal 
Code,  is  not  triable  t.y  a  Magistrate.  Compen- 
sation can  only  be  recovered  from  the  person 
upon  whose  complaint  or  information  the 
accusation  was  made,  and  not  from  a  person 
who  did  not  institute  proceedings,  but  was 
examined  as  a  witness.  Ma  Pwa  YON  v. 
MAUNG  PO  MYA,  L.B.R.  1893-1900,  443. 

(112)— Crim.  Pro.  Code  (1882),  s.  560— 
Charge  on  several  counts — Acquittal  on  one  and 
convictionon  another — Compensation  lo accused. 
—  Woere  a  person  charged  under  ss.  352  and 
379,  Penal  Code,  was  convicted  under  s.  352, 
being  discharged  under  s.  379,  and  the  Magis- 
trate ordered  the  complainant  under  s.  560, 
Crim.  Pro.  Code,  to  pay  compensaiion  for  the 
accused,  held,  that  the  order  directing  the  com- 
plainant to  pay  compensation  should  be  set 
aside,  as  s  560  could  only  operate  when  there 
was  a  complete  dischargdor  acquittal.  MUKTI 
BEWA  v.  JHOTU  SANTRA,  24  C.  53  =  1  G.W.N. 
17. 

(113)— Cnm.  Pro.  Code  (1882),  s.  560— Com- 
plaint  by  police — Compensati'in  to  the  accused, — 
An  order  for  ttie  payment  of  compensation  to 
the  accused,  under  s.  560,  Crim.  Pro.  Code,  is 
not  legal  when  the  complainant  is  a  police 
officer.  Queen-Empress  v.  Sakar  Jan 
Mahomed,  22  B.  934. 

(114)— Crm. Pro. Code  (1882),  s.  560— TFrong- 
ful  seizure  of  cattle — Compensation — Cattle  Tres- 
pass Act,  I  of  1871,  s.  20.  —  A  wrongful  seizure  of 
cattle  is  not  made  punishable  under  any  law. 
Therefore,  a  complaint  of  the  illegal  seizure  of 
cattle  is  not  a  complaint  of  an  oSence  within 
the  meaning  of  the  Code,  and  s,  560  is  not 
applicable.  Compensation  to  the  persons 
against  whom  the  complaint  is  made  cannot, 
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therefore,  be  awarded.  MegHAI  v.  SHEOBHIK, 
18  A.  333  =  A. WN.  1896,  98.  (9  M.  102.  9  M. 
374,  13  C.  304,  23  C  248,  iJ.) 

(115)— Grim.  Pro.  Code  (1882),  s.  560— Com- 
pensation on  n.  complaint  under  s.  110,  Crim. 
Pro.  Code. — S-  560  coniemplates  information 
and  accusation  of  an  offence,  and  provides  com- 
pensiition  for  a  person  who  has  been  discharged 
or  acquitted  of  such  offence,  the  accusation 
against  him  being  held  frivolous  or  vexatious. 
Compensation  cannot  be  granted  to  a  person 
respecting  whom  a  rule  issued  under  s.  110  has 
been  discharged,  as  he  is  not  charged  with  any 
offence.  QuEEN-EMPRESS  v.  LakHPAT,  13 
A.  365  =  A  W.N.  1893,  114.  [F.,  25  B.  48,  33 
P.R.  1902,  Cr.  ;  Appr..  5  P.R.  1014,  Or.;  R.,  7 
A.L  J.  743=11  Cr.  L.J.  446  =  7  Ind.  Cas.  290, 
131  P.L.R.  1905  =  42  P.R,  1905,  Cr.] 

(116)-Crim.  Pro.  Coda  (1882),  s.  560~Order 
for  compensation  to  the  accused — Subsequent 
order  to  prosecute  the  complainant  under  s.  211, 
Penal  Code,  and  his  witnesses  under  s.  193, 
Penal  Code,  validity  o/. — There  is  nothing  in 
the  terms  of  s-  560,  Grim.  Pro.  Code,  to  justify 
the  conclusion  that  a  Magistrate,  who  grants 
sanction  to  prosecute  for  offences  punishable 
under  ss.  221  and  193,  Indian  Penal  Code,  is 
ipso  facto  debarred  from  also  granting  compen- 
sation under  s.560  to  the  person  falsely  charged. 
Where  a  Magistrate  acquitting  the  accused  of 
the  charge  of  theft  directed  the  complainant  to 
pay  compensation  to  the  accused  and  subse- 
quently granted  sanction  to  prosecute  the  com- 
plainant under  s.  211  and  his  witnesses  under 
s.  193,  Penal  Code,  held,  that  the  order  grant- 
ing sanction  was  not  illegal  on  the  ground  of 
the  previous  order  for  compensation.  AdiKKAN 
V,  ALAGAN,  21  M.  237  =  2  Weir  312.  [F.,  37B. 
376  =  2  Bom,  Cr.  Cas.  5=  15  Bom.  L.R.  49  = 
14  Cr.  L.J.  75  =  18  Ind.  Cas.  411.  15  C.P.L.R. 
194:;  R,  26  A.  512  =  1  A.L.J.  234  =  A.W.N. 
1904.116,27  M.  59,18  PR.  1901,  Or.  =  100 
P.L.R.  1901,  14  Cr.  L.J.  437  =  20  Ind.  Cas. 
597  =  7  S.L.R.  10.] 

(117; -Cnrn.  Pro.  Code  (1861),  s.  44  (s.  545 
of  the  Code  of  1898) — Compensation  to  innocent 
purchaser  of  stolen  property  out  of  fine. — Com- 
pensation cannot  be  awarded  to  an  innocent 
purchaser  of  stolen  property  out  of  the  fine 
imposed  upon  the    accused,    the  thief.     HIGH 

Court  proceedings,  3rd  Dec.  1872.  No. 
2091.  2  Weir  715  =  7  M.H.C.  Apo.  13-  [F.,  2 
Weir  716.] 

(118) — Compensation  to  innocent  purchaser  of 
stolen  property,  not  legal- — It  is  not  lawful  to 
direct  payment  of  part  of  the  fine  imposed  on  a 
person  convicted  of  theft  as  compensation  to 
an  innocent  purchaser  of  stolen  property.  The 
saletotbe  purchaser  is  not  the  offence  com- 
plained of  within  the  meaning  of  s.  308. 
Queen  v.  Alexander  reddon,  6  M.  286  = 
2  Weir  716.     [F.,  2  Weir  716.] 

(119  &  120) — Setting  aside  of  order  for  pay- 
Tnent  of  compensaLion— Refund,  hoio   enforced. 
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— Where  an  order  for  payment  of  compensation 
has  been  set  aside  by  an  appellate  Court  'or  the 
Court  of  Revision,  the  refund  of  compensation 
can  be  enforced  under  s.  547,  Crim.  Pro.  Code, 
as  if  it  were  a  fine.  Crown  v.  Hira  NAND, 
29  P.R.  1903,  Cr.  =  2  P.L.R.  1904.  (12  P.R. 
1885.  Cr.,  19  A.  112,  F.  ;  2  P.R,  1889,  Cr., 
Not  F.) 

(121) — Compensation  in  false  cases  of  theft. — 
Compensation  is  not  awardable  in  false  cases 
of  theft.  JUHOORUN  v.  GIRDHAREE  RAM, 
3  W.R.  Cr.70.  JALIL  MuNSHI  v.  PARNAM 
HOSSEIN.  6  W.R.  Or.   55.  CHIDI  CHOWBEE  v. 

Bhowany,  1  W.R.  Cr.  1.  Queen  v.  Gogun 
Sein,  2  W.R.  Cr.  57.  Dhurai  NOSHYO  v. 
Hubee  Noshyo,  7  W.R.  Cr.  12.  Chootoo 
Dhoon  Bharbhonia  v.  Abdool  Meah, 
7  W.R  Cp.40.Gunamanee  V.  Haree  Datta, 
18  W.R.  Cr.'B.  But  see  Kali  Churn  Lahiree 
v.  Shoshee  Bhooshun  Sanyal,  23  W.R. 
Or.  17. 

(122)— Crim.  Pro.  Code,  1882.  s.  '■150— Theft 
— Compensation. — Where  the  offence  complain- 
ed of  is  theft,  the  oSence  being  one  not  referred 
to  in  Ch.  XX  of  the  Grim.  Ero.Code,  s.  250  does 
not  apply,  and  no  order  for  compensation  can 
be  made.  Kalka  v.  Babu,  A.W.N.  1883,  258. 

(123) — In  cases  of  defamation. — Compensation 
is  not  awardable  in  cases  of  defamation.  ASSUR-. 
uddee  Khan  v.  Baboo  Khan,  1  W.R.Cr.  6. 

(124)  —  House-breaking, — Compensation  can- 
not be  awarded  in  a    case  of   house-breaking  by 

night.  Dhurai  noshyo  v.  Hubee  noshyo, 
7  W  R.Cp.  12. 

(125) — Wrongful  confinement. — Compensation 
cannot  be  awarded  in  a  case  of  wrongful  con- 
finement. J  haru  v.  Bahar  Ali,  7  W.R.Cr.  11. 

(126) — Mischief — House-trespass- — The  sec- 
tion did  not  apply  to  cases  of  mischief  committed 
on  land  and  house-breaking  by  night,  though 
both  contain  an  element  of  criminal  trespass  to 
which  s.  270,  Crim.  Pro.  Code,  does  apply. 
Queen  v.  L.\lloo  Sing,  8  W.R.Cr.  54. 

(127)  —  Fine  —  Crim.  Pro.  Code  (1861), 
Ch.  XIV. — A  fine  cannot  be  awarded  as  compen- 
sation in  a  case  falling  under  Ch.  XIV  of  the 
Code  of  Criminal  Procedure,  1861.  QUEEN  v. 
Nijanund,  3  W.R.  Cr.  60. 

(128) — Penal  Code,  s.  374, — Compensation  is 
awardable  only  in  cases  under  Ch.  XV  of  the 
Crim.  Pro.  Code,  and,  therefore,  not  in  a  case 
under  s.  374  of  the  Penal  Code.  RATEEAH  v- 
PHOKONDEE,  5  W.R.Cr.  1. 

(129) — Recovery  of  amount  when  not  paid — 
Distress  warrant — Crim.  Pro.  Code  (1872). 
s.  209. — A  Magistrate  in  making  an  order  for 
compensation  is  bound,  if  the  amount  be  not 
paid,  to  proceed  to  the  recovery  of  it  by  distress 
and  sale  of  the  moveables  of  the  person  ordered 
to  pay  ;  but,  if  such  person  admits  he  has  no 
goods,  and  thereby  waives  the  right  to  have 
the  amount  levied  by  distress,  the  Magistrate 
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may  proceed  to  imprison  him  in  the  civil  jail. 
The  warrant  of  distress  cannot  have  currency 
simultaneously  vyith  the  imprisonment.  BlSH- 
ESHWAR  SHAHA  V,  BiSHWAMBHUR  SlRCAR, 
23  W.R.  Gr.  6i. 

(130) — Alteration  of  charge  to  brhig  offence 
under  Ch.  XV  of  Crim.  Pro.  Code  (1861).— 
Where  a  Magistrate  is  dealing  with  a  charge 
which  he  has  the  power  to  dispose  of  finally 
under  Ch.  XV  of  the  Code  of  Criminal  Proce- 
dure, although  the  charge,  as  originally  laid, 
fell  under  Ch.  XIV,  he  has  ai discretion  to  inflict 
a  fine  under  a.  270  of  that  Code.  HOTHOOR 
LALOOG  V.  HINDOO  SINGH  MOUZ,  10  W.R.Cr. 
49. 

{131)— Failure  to  vrove  case— Grim.  Pro. 
Code  (1861),  s.  270.— The  High  Court  refused 
to  interfere  with  the  order  of  a  Magistrate  fining 
complainants  under  s.  270  of  the  Code  of 
Criminal  Procedure,  when  it  appeared,  after 
due  enquiry  by  the  Magistrate,  that  the  com- 
plainants laid  claim  to  large  jummas  in  a  chur, 
without  possessing  any  documents  to  prove 
their  rights.  In  the  case  of  MOTHOOR  Ghosb, 
11  W.R.  Cr.  10. 

(132)— Anount  of  compensation— Grim.  Pro. 
Code  (1861),  s.  270.— Since  the  passing  of  Act 
VIII  of  1869,  it  is  competent  to  a  Magistrate, 
under  s.  270,  in  a  case  in  which  more  th;m  one 
person  has  been  accused,  to  award  compensa- 
tion not  exceeding  Rs.  50  to  each  person. 
Inre  BHYROO  LALD,  14  W.R.  Cf.  75. 

(133) — Amount  of  compefisation. —Rs.  50  is 
the  measure  of  compensation  awardable  from 
any  complainant,  irrespective  of  the  number  of 
accused  persons.  QUEEN  v.  LALLOO  SINGH, 
8  W.R.  Cf.  54. 

(134)— Cnm.  Pro.  Code,  Act  V  of  1898,  s.  250 
— Compensation  —  Procedure. — A  Magistrate, 
having  come  to  the  conclusion  that  a  complaint 
was  frivolous  or  vexatious,  after  acquitting  the 
accused,  ordered  the  complainant  at  the  end  of 
the  judgment  to  show  cause  why  an  order  for 
compensation  should  not  be  made.  The  com- 
plainant appeared  on  a  subsequent  day  to  show 
cause,  but  an  order  under  s,  250  of  the  Crim, 
Pro.  Code  was  eventually  made.  Held  that 
this  was  not  quite  a  regular  procedure,  but  that 
the  irregularity  was  waived  and  that  the  High 
Court  could  not  interfere  with  the  order  in 
revision.     JAGAL  KiSHORE  v.  ABDUL  KARIM, 

A.W.N.  1903,  214  =  2  Gr.  L.J.  S23.  (A.W.N. 
1903,  57,  D  )  [Bel.,  36  A.  132=12  A.LJ.  143 
=  15  Cr.  L.J.  198  =  22  Ind.  Gas.  977.] 


(135)  —  Crim.  Pro.  Code,  Act  X  of 
s.  560,  cl.  1 — Successor  in  office— Jurisdiction — 
Compensation. — Where  an  order  for  compensa- 
tion under  s,  560  of  the  Crim.  Pro.  Code  was 
made  by  a  Magistrate  who  succeeded  in  office 
the  Magistrate  who  had  tried  the  case  and  had 
directed  the  complainant  to  show  cause  why 
such  order  should  not  be  made,  held  that  he 
acted  without  jurisdiction.  In  the  matter  of  the 
petition  of  Mahadeo  TIWARI,  A.W.N.  1892, 
S8. 
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(136) —  "  Taken  into  account  " — Crim,  Pro. 
Code  (1872),  s.  303.— The  expression  "  takea 
into  account  "  in  the  Code  of  Criminal  Proce- 
dure, s.  308,  means  that  the  compensation 
awarded  by  the  Magistrate  is  to  be  taken  into 
consideration  by  the  Court  in  a  subsequent 
civil  suit,  not  that  it  is  to  be  afterwards  deduct- 
ed from  the  damages  awarded.  WILLIAM 
Nicholas  Love  v.  William  John  Hume 
ainsworth,  22  w.r.  336. 

(137)— C^wn.  Pro.  Code,  s.  250— Complaint 
— Accused  of  an  offence. — By  s,  250,  Crim.  Pro. 
Code,  an  order  for  compensation  can  only  be 
made  in  a  case  instituted  by  a  complainant  to 
Magistrate  or  information  given  to  a  police 
officer  that  certain  person  has  committed  an 
ofience,  with  a  view  to  his  taking  action.  When 
a  complainant  filed  a  petition  asking  the  Court 
to  take  security  from  the  accused  to  keep 
the  pe.ice,  but  t.he  allegations  were  found  to  be 
untrue,  held  that  the  complainant  could  not  be 
required  to  pay  compensation  to  the  accused, 
inasmuch  as  he  did  not  charge  him  with  any 
offen'^e.  RAM  SUKH  RAI  v.  MahADBO  RAI,  7 
A.L.J.  743  =  7  Ind,  Gas.  290  =  11  Cr,L.J.  446. 

(138)— Crijn.  Pro.  Code,  s-  2b0— Report  of 
process  server — Prosecution  instituted  by  Dis- 
trict Judge  on  such  report — Acquittal  of  accused 
— Process  server — Liaoility  to  pay  compensation. 
— The  process  server,  on  whose  report  that  the 
accused  had  obstructed  him  while  executing  a 
warrant  in  execution  of  a  decree  for  custody  of 
a  wife  and  had  removed  that  woman  from  his 
custody,  the  Court  instituted  criminal  proceed- 
ings against  the  accused,  is  not  a  person  upon 
whose  complaint  or  information  the  accusation 
was  made  and  is  not  liable  to  pay  compensation 
under  s.  250,  Crim.  Pro.  Code.  THE  CROWN 
v,  ABDUL  Ghani,  25  P.R,  1910=195  P.L.R. 
1910  =  8  lod.  Gas,  382  =  li  Cr.  L  J.  634.  (26 
A   1883,  20  C.  481,  Doubted  and  F.) 

(139)  — Crim.  Pro-  Code,  s.  250— Case  com- 
pounded—Atvard  of  compensation  — Illegal. — 
When  a  criminal  case  is  compounded,  a  Magis- 
trate cannot  allow  compensation  to  the  accused 
under  s.  250,  Crim.  Pro.  Code.  THE  CROWN  v. 
Sunder  Singh,  30  PR.  1910  =  197  P  L.R. 
1910  =  44  P.W  R.  1910  =  8  Ind.  Gas.  387  =  11  Cr. 
L.J.  638.     (19  P.R.  1888.  Cr.,  F.) 

(140)— Criw.  Pro.  Code,  ss.  250,  30— Incom- 
petency of  Magistrate  exercising  powers  under 
s.  30,  Grim,  Pro-  Code,  to  award  compensation. 
— Held,  that  a  Magistrate,  when  exercising  hi3 
powers  under  s.  30,  Crim,  Pro.  Code,  1698,  in 
a  case  triable  by  the  Court  of  Session,  is  in- 
competent to  award  compensation  under  s.  250 
of  the  said  Code.  RamZAN  v.  MUSSAMAT 
RAJAN.  21  P.W  R.  1910,  Cp.=6  Ind  Gas.  73S 
=  11  Cr.  L.J,  396.     (14  P.R.  Cr.  1902,  F.) 

(141)— Crim,  Pro.  Code,  1882,  s.  560— Order 
for  imprisonment. — It  is  not  competent  to  a 
Court  in  awarding  compensation  a^gainst  a 
complainant  for  making  a  frivolous  and  vexa- 
tious complaint  to  order  at  the  same  time  that 
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in  default  of  payment  of  the  compensation  the 
person  against  whom  the  order  is  made,  suffer 
imprisonment.  ManjhLI  v.  MANIK  ChAND, 
19  A   73  =  16  A  W.N.    180.     (18  A.    96,Appr.) 

(142) — Dismissal  in  default  of  appearance — 
Critn.  Pro.  Code,  1861,  ss.  259,  270.— In  a  case 
where  a  Mi.eistrate  dismissed  a  complaint  in 
default,  and  fined  the  complainant  under  s.  270, 
the  fine  was  remitted  and  ordered  to  be  refunded. 
Ram  Chuen  uey  v.  Sheikh  Jannub.  17  W.R. 
€r.  6. 

See  ACT  I  OP  1871,  s.  22,  19  M.  238  =  2  Weir 
461. 

Report  of  process-server — Prosecution  insti- 
tuted by  District  Judge  on  such  report — Acquit- 
tal of  accused  —  Process-server  —  Liability  to 
pay— Se«  Crim.  PRO.  CODE,  1898.  s.  250.  25 
P.R.  1910,  Cr.=8  Ind.  Cas.  382=11  Cr.  L.J. 
634  =  195  P.L.R.  1910. 

Murder  case — Death  sentence — Imposition  of 
fine  in  addition — Award  of,  to  deceased's  heirs — 
Praot'ce  of  Punjab  Chief  Court— See  MURDER, 
18P.R.  1913,Cr.  =  14Cr.  L.J.  522  =  20  Ind.  Cas. 
1002  =  41  P.W.R.  1913,  Or. 

Hieh  Court  setting  aside  a  sentence  of  fine 
— Recovery  when  a  portion  of  it  has  been  given 
to  the  complainant  as  — See  SENTENCE— FINE, 
19  A.  112  =  A.W.N.  1896,  182. 

Fine  not  to  be  awarded  as— See  SENTENCE 
—PINE,  3  W.R.  Cr.  60. 

2.— To  Accused. 

See  COMPENSATION  — GENERAL. 

See  Grim.  Pro.  Code,  1898,  s.  250. 

(1) — Co7npensation  to  accused,  nature  of. — 
The  award  of  compensation  is  by  way  of  amends 
to  the  accused  and  should  not  be  credited  to 
the  Government.  JUMNA  DASS  v.  RamlA, 
102  P.R.  1866,  Cr.;  Ghoola  v.  Ameer  Singh, 
1  P.R.  1869,  Cr. 

(2) — Compensation  to  accused,  when  can  be 
granted.  —  CoaiDensition  may  be  awarded  to 
an  accused  person  on  the  dismissal  of  the  com- 
plaint, on  the  ground  of  its  being  frivolous  and 
vexatious,  although  the  complaint  is  not  one 
of  an  offence  under  r,be  Penal  Code.  QUEEN 
V.  Turner,  i  N.W.P.  94. 

(3)-  CViw.  Pro.  Code  (1861),  s.  210— Com- 
pensation to  accused,  vjhen  can  be  awarded. — 
Compensation  can  be  awarded  under  s.  270, 
Crim.  Pro.  Code,  1861,  only  when  a  complaint 
of  an  offence  triable  by  a  Magistrate  under 
Ch.  XV  is  dismissed.  HIGH  COURT  PROCEED- 
INGS, 21ST  Dec  1871,  6  M.H.C.  App.  49. 

(4)— Crim.  Pro.  Code  (18981,  s.  250— Com- 
pounding  offence— Acquittal — Compensation. — 
To  justify  tae  award  of  compensation  under 
s.  250,  the  Magistrate  himself  must  acquit  the 
accused  under  s.  245  or  s.  247  ;  but  where  a 
case  is  compounded  under  s.  845,  the  composi- 
tion in  itself  has  the  effect   of   an   acquittal; 


Compensation — continued. 

2. — To  Accused— confinMed, 

neither  in  that  case  nor  in  the  case  of  an 
acquittal  recorded  by  the  Magistrate  under 
s.  248,  can  compensation  be  legally  awarded. 
Empress  V.  KHUSHAiii  Ram,  19  P.R.  1888, 
Cr.  (24  P.R.  1883.  Or.  14  P.R.  1884,  Cr.,  R.) 
[R.,  8  Ind.  Cas.  387  =  30  P.R.  1910,Cr.  =  197  P. 
L.K.  1910  =  11  Cr.L  J.  6.38.]  See  also  CROWN 
V.  SUNDER  Singh,  30  PR.  1910,  Or. 

(5) — Withdrawal  of  complaint — Compensation. 
— Only  in  cases  where  the  complaint  is  dismiss- 
ed, and  not  in  cases  where  the  complaint  is 
allowed  to  be  withdrawn,  can  the  accused  be 
compensated.     CROWN    v.   GUJJUR.    26    P.R. 

1870,  Cr.;  See  also  CROWN  v.  MAIYA.  16  P.R. 

1871,  Cr.  =  197  P  L.R.  1910  =  44  P.W.R.  1910 
=  8  Ind.  Cas.  387. 

(6) — Complaint  against  several  accused —  Dis- 
missal of  complaint  as  against  one  — Compensa- 
tion.— A  Magistrate  is  competent,  in  a  complaint 
against  several  persons,  to  award  compensation 
to  one  of  them,  when  he  dismisses  the  com- 
plaint against  him  as  vexatious.  GOHRA 
Shah  v.  AMIRA,  IS  P.R.  1877,  Cr. 

(7)- To  accused— nis  right  to  be  heard  in 
proceeding  relating  to  compensation. — An  ac- 
cused person  to  wh  m  payment  of  compensation 
has  been  ordered  has  no  right  to  be  heard  in 
a  proceeding  relating  merely  to  the  order  of 
compensation,  as  he  is  not  "an  accused  person" 
within  the  meaning  of  s.  439.  EMPRESS  v. 
Lal,  14  PR.  1888,  Cr.  [R.,  3  Ind.  Cas.  977 
=  11  PR.  1909  =  10  Cr.L.J.  443  =  115  P.L.R. 
1909,  Cr]. 

{S)  —Compensation  to  accused — Power  to  award 
co7npensation  without  hearing  evidence. — Held 
that  it  was  not  "competent  to  the  Magistrate  to 
order  compensation  to  the  accused  under 
s.  270,  Act  XXV  of  1861,  without  hearing  evi- 
dence. BILASH  V.  Makroo,  2  B.L.R.  S.  N. 
15  =  10  W.R.  Cr.  61. 

(9) — Order  for,  appeal  by  complai7iant  from 
— Necessity  of  notice  to  the  accused  and  the 
•public  prosecutor. — In  this  case,  an  order  of  a 
Magistrate  awarding  compensation  to  the  ac- 
cused was  reversed,  on  the  appeal  preferred  by 
the  complainant,  without  notice  either  to  the 
accused  or  to  the  Public  Prosecutor,  Held, 
on  revision,  setting  aside  the  said  order  of  the 
appellate  Court,  though  there  is  no  express 
provision  directing  that  notice  should  be  given 
to  the  accused  in  such  a  cise,  yet,  on  the 
principle  audi  alteram  partem,  the  accused 
should  be  given  notice  of  the  appeal  so  as  to 
afford  him  an  opportunity  of  supporting  the 
order  passed  in  his  favour.  Also,  according  to 
the  letter  of  the  law,  notice  should  also  be  given 
to  the  officer,  if  any,  appointed  by  the  Local 
Government  referred  to  in  s.  422  of  the  Crim. 
Pro.  Code.  The  safer  course  in  such  an  appeal, 
therefore,  unless  it  be  summarily  rejected,  is  to 
give  notice  to  both  the  accused  and  the  officer 
referred  to.  EMPEROR  v.  PaLANIAPPAVELAN, 
29  M.  187  =  3  Cp.  L.J.  459.  [R.,  33  M.  89  =  9 
Cr.  L. J.- 150=1  Ind.  Cas.  79  =  19  M.L.J.  130  = 
5  M.L.T.  262.] 


1131  T0E  ALL  INDIA  DIGEST.  1132 


CowpeasaHon—oontinxied . 

2. — To  Accused — continued. 

(10)— Criw.  Pro.  Code  (1861),  s-  270  (s.  259 
of  the  Code  of  1898) — Compensation,  award  of 
— Bight  of  civil  suit. — The  compeneation  which 
a  Magistrate,  who  dismisses  a  complaint  as 
frivolous  or  vexatious,  is  empowered  in  his 
discretion  to  award  to  an  accused  person,  does 
not  deprive  the  latter  of  any  right  of  f  uit  in  the 
Civil  Court  which  he  may  possess.  ADRAM  v. 
HURBOLLUB,  2  N.W  P.  58. 

(11)— Crm.  Pro.  Code  <1861),  s.  270  is.  250 
of  the  Code  of  1898)-  Ccmpensation,  nature  of, 
and  hoiv  to  be  realised.— A.  Magistrate  dismiss- 
ing a  complaint  can  award  to  the  accused  a  sum 
not  exceeding  Rs.  50,  as  compensation.  He 
cannot  exceed  that  amount  and  he  cannot 
impose  it  as  a  fine  otherwise  than  in  compensa- 
tion. He  cannot  directly  sentence  the  com- 
plainant to  imprisonmentin  default  of  payment. 
The  amount  awarded  is  recoverable  by  distress 
and  sale  of  the  complainant's  property,  and  in 
default  of  such  distress,  by  imprifonment  of 
the  complainant  in  the  civil  jail  for  any  time 
not  exceeding  30  days,  unless  it  shall  be  sooner 
paid.  Queen  v.  GOPAL,  2  N.W  P.  430.  [R., 
21  C.  979.] 

{\2)—Crim.  Pro.  Code  (1872),  s.  209  (s.  950 
cf  the  Code  01  1898}^Order  for  compertsation — 
Award  of,  after  hearing  defence  witnesses.— It 
the  Magistrate  finds  tbat  the  complaint  is 
frivolous  or  vexatious,  he  may  dismiss  the 
complaint,  and,  in  his  discretion,  may,  by 
his  order  of  dismissal,  ;iward  oompensaiion. 
Where,  ovying  to  the  exaggerated  statement  of 
the  complainant  or  some  such  cause,  the 
Magistrate  is  not  able  to  detect  the  frivolous  or 
vexatious  character  of  the  complaint,  he  may 
award  compensation  after  bearing  the  evidence 
for  the  defence.  HIGH  COURT  PROCEEDINGS, 
UTHDec.  1880,  2  Weir  316. 

(13) — Atvard  of — To  accused — Recovery  of 
amount  paid  as  compensation.-  Where,  under 
the  orders  of  an  Inspector  of  the  Railway  Police, 
on  the  report  of  the  Railway  constable,  the 
accused  was  charged,  tried  and  discharged  by  the 
Magistrate,  and  awarded  compensation  to  be 
paid  by  the  constable,  held,  that  the  order  for 
compensation  was  not  a  valid  order,  as  he  was 
not  the  complainant.  The  Code  of  ltt72  had  no 
provisions  for  recovering  the  amount  paid  away 
to  the  accused  as  compensation,  when  the  order 
of  payment   is    set    a«ide.     KarUN    ILAHI   v. 

Morrison,  16  PR.  1879.  Cr. 

(14) — False  case — Compensation  to  accused  — 
A  Magistrate  is  competent  to  order  the  com- 
plainant to  pay  compensation  to  the  accused  in 
a  case  which  is  wilfully  false,  as  such  a  case  is 
necessarily  vexatious.  CROWN  v.  ISMAIL,  18 
PR.  1903,  Cr.  =  lS6  P.L.R.  1903.  (26  C.  18i. 
B.;  28  C.  261,  4  B.L.R.  646,  D  ) 

(15) — False  complaint — Compertsation  to 
accus(>,d. — A  Magistrate  is  not  precluded  from 
awarding  compensation  to  the  accusefi,  merely 
because  be  finds  that  the  complaint  is  false. 


Compe/isa^/on— continued. 
2. — To  Accused — continued. 

PANNAIjAL  v.    Amrit   Rao,  15  C.P.L.R.  19*. 

(26  C.  181,  29  0.  479,  Disapproved  ;  21  M.  237, 
Approved). 

(16) — False  complaint— Compensation  to  accu- 
sed.— Compensation  to  the  accused  may  be 
awarded  under  s.  250  of  the  Crim.  Pro.  Code  in 
a  case  found  to  be  false  by  the  trying  Magis- 
trate. CROWN  V.  Ismail,  156  P.L.R.  1903  = 
18  P.R.  1903,  Cr.  (23  C.  251,  4  Bom.  L.R.  645, 
Diss.;  26  C.  181,  fl.) 

(17)— S.  250.  Crim.  Pro.  Code— Scope  and 
application  of  charge  frivolous  or  vexatious — 
jFa/se  c/iar^e.  -  The  provisions  of  s.  250,  Crim. 
Pro,  Code,  apply  only  to  cases  where  the  charge 
is  frivolous  or  vexatious  ;  they  do  not  apply 
where  the  charge  is  lalse.  EMPEROR  v.  ASHA, 
4  Bona.  L.R,  645.  (7  M.  274,  F.)  [Diss.,  156  P. 
L.R,  1903,  D.,  5  Bom.  L  R.  US.] 

(18) — S.  250— Scope  of — Charge  frivolous  or 
vextatious. — S.  250  Crim,  Pro.  Code,  contem- 
plates a  case  where  the  accusation  is  false;  a 
charge  that  is  false  must  also  be  vexatious, 
though  it  may  not  be  frivolous  as  well.  EM- 
PEROR V,  BAl  ASHA,  5  Bora.  L.R,  128.  [F.,  37 
B,  376  =  2  Bom.  Cr.  Gas.  5  =  15  Bom.  L.R,  49 
=  14  Cr.  L,  J.  75  =  18  Ind.  Cas.  411.] 

(19)— Criw. Pro  Code,s.  250 — Compensation — 
Charge  frwolous  or  vexatious — False  chaige. — 
Held  by  the  Full  Bench  (Prinsep,  CJ,,  dissen- 
ting) :— Where  an  accusation  is  frivolous  or 
vexatious,  the  fact  of  its  being  false  as  well 
cannot  disentitle  the  accused  to  compensation 
under  s,  250,  An  order  for  the  payment  of 
compensation,  therefore,  can  be  made  in  a  case, 
which  is  false  as  well  as  frivolous  or  vexatious. 
Beni  Madhub  Kurmi  v.  Kumud  Kumar 
Biswas,  30  C.  123  =  6  C.W.N.  799,  F.B  (28  C. 
251,  Ouer).  [2^.,  26  A.  512  =  A.W.N.  1904,  116, 
37  B.  376=  2  Bom,  Cr,  C.  5=15,  Bom,  L.R.  49 
=  14  Cr.L.J,  75=18  Ind. Cas.  411  ;  5  Bom.L,R. 
128,  7  Cr.  L.J.  231  =30  P. W.R  1907.Cr.;  i?.,  J4 
Cr,  L.J.  437  =  20  Ind.  Cas,  597  =  7  8  L.R.  10.] 

{19  a)— Crim.  Pro.  Code,  1898,  s.  250— Fri- 
volous  complaint — Compensation  — Conduct  of 
accused.  —  Where  the  case  against  the  accused 
was  found  to  be  false,  and  vexatious,  and  com- 
pensation was  awarded  to  the  accused,  the  order 
awarding  compensation  was  set  aside  on  the 
ground  that  the  conduct  of  the  accused  was  not 
straight  forward  throughout.  THE  CROWN  v. 
ISHAR  Singh,  22  P  L.R,  i90I. 

(20)— Crim.  Pro.  Code  (1872),  s.  209  is.  250 
of  the  Code  of  1898) — False  complaint,  whether 
vexatious.  —  a  false  complaint  is  aiRO  a  vexatious 
complaint.    In  re  PONNAMMAL,   2  Weir  313. 

(21)  -  F ah e  complaint— Award  of  compensa- 
tion—Crim.  Pro.  Code  (1882).  s,  2bQ~  Cattle 
Trespass  Act,  1871,  s.  20.  —  A  Magistrate  cannot 
award  compensation  under  s.  250  of  the  Crim, 
Pro,  Code,  to  be  paid  to  the  accused  in  a  frivol- 
ous and  vexatious  complaint,  under  s,  20  of  the 
Cattle  Trespass  Act  of  illegal  seizure  of  cattle. 
KALACHAND  v.  GUDADHUR  BISWAS,  13  C, 
304.     [Zi.,  18  A.  353  =  16  A.W.N.  98.] 
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2, — To  kcuMi&A— concluded. 

(22)—Crim.Pro.  Code,  s.  250 — Frivolous  accu- 
sation—Award  of  compensation  to  accused,  when 
to  he  made. — When  a  Magistrate,  on  finding  a 
complaint  to  be  frivolous,  thinks  it  right  to 
award  compensation  to  the  accused,  he  must  do 
so  by  his  order  of  discharge  or  acquittal.  An 
order  for  compensation  made  in  a  separate  pro- 
ceeding, after  the  accused  has  been  discharged, 
is  without  jurisdiction.  A  Magistrate  shall  hear 
the  complainant,  before  making  an  order  for 
compensation  against  him,  on  that  aspect  of 
the  case,  and  unless  ho  does  this,  the  whole 
proceeding  as  to  compensation  is  bad.  Haru 
Tanti  V  Satish  Roy,  9  Ind.  Caa.  45  =  12  Cr. 
L.J.  6=  13  C.L.J.  425  =  38  C  302. 

(m—Crim.  Pro.  Code  (1882),  s.  2bO— False 
complaint  by  Municipal  servant,  who  had  the 
sanction  of  the  Municipality  to  prosecute — Co^i- 
pensation.  — The  accused  was  charged  under  the 
sanction  of  a  District  Municipality,  and  on  a 
complaint  made  by  a  Municipal  peon,  with  the 
ofience  of  easing  herself  within  the  Municipal 
limits  in  a  prohibited  place.  The  Magistrate, 
who  tried  the  case,  acquitted  the  accused  and 
ordered  the  complainant,  under  s.  250  of  the 
Grim.  Pro.  Code,  to  pay  the  accused  Re.  1  only 
as  compensation.  The  District  Magistrate,  on 
the  authority  of  Keshav  v.  Lakshman  (1  B.  175, 
177)  referred  the  case  to  the  High  Court  for 
reversal  of  the  order  of  compensation.  Beld, 
that  the  case  differed  from  the  one  cited,  as 
there  the  complaint  was  preferred  by  a  Judge 
acting  judicially.  An  executive  body  cannot 
authorize  a  servant  to  prefer  a  wrongful  com- 
plaint and  so  screen  the  complainant  from  a 
legal  penalty.  QUEEN-EMPRESS  v.  BHIMA, 
Rat.  Un.  Cr.  C.  309  =  Cr.  Rg.  61  of  1886. 

To  accused  on  dismissal  of  complaint — See 
ACT  XIII  OF  1859,4  M.H.C.  App.  67=1  Weir 
698,    Rat.  Un.  Cr.  Cas.  625  =  Cr.  Rg,  52  of  1892. 

3.— To  Coraplainantaod  his  Relatives. 

See  Compensation— General. 

See  GRIM.  Pro.  Code,  1898,  s.  545. 

{1)—Crim.  Pro.  Code  (1882),  s.  545— Compen- 
sation  to  complainant  out  of  fine  imposed  upon 
the  accu'ied — When  awardable. — A  Magistrate, 
acting  under  s.  545  of  the  Grim.  Pro.  Code, 
c*nnot,  in  awarding  compensation  out  of  the 
fine  imposed  upon  the  accused,  order  the  pay- 
ment of  the  sum  to  the  complainant  which  he 
might  have  given  to  the  accused  for  bribing 
others.  QUEEN-EMPRESS  v.  NANESAHEB, 
Rat.  Un   Cr.  C.  373  =  Cr.  Rg.  21  of  1888. 

(2) — Grim.  Pro.Code,  s  545 — Compensation  to 
complainant— When  awardable. — S.  545,  Grim. 
Pro.  Code,  does  not  empower  a  Court  to  award 
compensation  for  alleged  offences  other  than 
those  which  form  the  subject  of  enquiry  in  the 
case  in  which  the  order  is  made,  still  less  for 
offences  of  which  the  accused  is  acquitted. 
Queen-Empress  v.  Govind  Narayan,  Rat. 
Ua.  Cr.  G.  407  =  Gr.  Rg.  72  of  1888. 


Compensfl//o/i— oontinued. 

3.— To   Complainant  and    his  Relatives 

— continued. 

{3)—Crim.  Pro.  Code,  s.  5i5— Compensation 
to  complainant  when  and  out  ofivhatfund  to  be 
awarded, — Under  s.  545,  Grim.  Pro.  Code,  1882^ 
an  award  of  compensation  cannot  be  made  in 
addition  to  the  fine  imposed,  but  must  be  made 
payable  out  of  the  fine  itself.  QUEEN-EMPRESS 
V.  Dhanji,  Rat.  Un.  Cr.  C.  196. 

(4)— S.  54:5— Com2iensation  to  be  awarded  out 
of  fine. — Under  s.  545,  payment  of  compensa- 
tion can  only  be  ordered  out  of  the  fine  recover- 
ed ;  and  it  is  not  competent  to  a  Magistrate  to 
award  compensation  in  addition  to  the  fine  im- 
posed upon  the  accused.  EMPEROR  v.  BHU* 
JANGA  Luxman  Shinde,  5  Bom.  L.  R.  976. 

(5)  -Matters  in  respect  of  compensation  to 
complainant  cannot  be  awarded— S.  545  deals 
with  expenses  incurred  in  the  prosecution  and 
with  compensation  for  injury  only.  Compen- 
sation cannot,  therefore,  be  granted  for  loss 
occasioned  to  the  complaiDant  on  account  of  his 
inability  to  go  on  with  his  field  work  on  account 
of  the  prosecution  of  the  accused.  IMPERATRIX 
V.  Narayan  Vamanaji  Patil,  22  B.  438. 

(6) — In  respect  of  what  matters  can  complain- 
ant be  awarded  compensation. — If  compensation 
is  to  be  awarded  to  the  complainant,  the  Magis- 
trate should  state  explicitly  under  what  section 
of  tho  Code  the  award  was  made  and  for  what 
purpose,  Beld  also,  that  an  order  that  the 
accused  is  to  .pay  besides  the  fine  "  all  the 
expenses  which  the  complainant  has  been  put 
to  "  is  illegal.  KING-EMPEROR  v.  NQA  THA 
Zan.    U.B.R.  1897-1901,  Yol.  I,  347. 

(7) — Court  should  state  specific  ground  on 
lohich  compensation  is  claitned  and  awarded. — 
In  cases  where  the  complainant  can  recover 
damages  in  a  civil  action,  he  can  be  compen- 
sated under  s.  308,  Grim.  Pro.  Code,  1872. 
In  order  that  an  accused  person  may  have  an 
opportunity  to  contest  both  the  liability  to.  and 
the  amount  of,  compensation,  the  Court  should 
state  the  specific  ground  on  which  the  compen- 
sation is  claimed  and  awarded.     KESAR  SINGH 

V.  Crown,  10  P.R.  1878.  Cr. 

(8) — Compensation  awarded  only  in  case  of 
pecuniary  loss  or  damage.— Compensation  to 
the  complainant  is  only  awardable  in  cases 
where  he  has  suffered  pecuniary  loss,  or  some 
special  pecuniary  damage,  or  incurred  expenses 
in  prf>3ecuting.  CROWN  v.  HEMRAJ,  77 
P.R.  1866,  Cr. 

(9) — Order  for  restoration  of  stolen  property 
to  complainant  as  well  as  award  of  compensation 
to  him. — Where  loss  has  been  occasioned  to  the 
complainant  by  the  accused  stealing  his  pro- 
perty, it  is  competent  to  the  Magistrate  to 
award  compensation  to  the  complainant  out 
of  the  fine  levied  on  the  accused,  besides  order- 
ing the  stolen  property  to  be  restored  to  the 
complainant.  REG.  v.  YesSAPPA  bin  NlN- 
GAPPA,  S  B.H.C.  Cr.  41. 
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(10)— Power  of  appellate  Court  as  to  awarding 
compensation  to  complainant  out  of  fine  imposed 
by  lower  court. — An  appellate  Court  canaot 
award  as  compensation  any  portion  of  a  fine 
imposed  on  a  convioo  by  the  trying  Court,  when 
the  latter  had  refused  to  award  it.  In  re 
Magistrate  P  p.  in  Charge,  Surat,  No. 
1193,  Rat.  Un.  Cr  C.  39. 

(11) — Nature  of  eompensatwn — Loss  io  persov, 
injured — Damages. — The  compensation  award- 
ed, under  s  44  of  the  Code  ot  Criminal  Proce- 
dure, 1861,  corresponds  to  damages  awarded  in 
civil  proceedings.' QUEEN  v.  BarJOO  KOOR- 
MEE,  3  W.R.  Cr  76. 

(1'2) — Crim.  Pro.  Code,  s.  54:5  — Compensa- 
tion, when  no  fine  is  imposed. — Where  the 
accused  is  discharged  without  the  imposition  of 
any  fine,  an  order  for  payment  of  compensation 
cannot  be  leg  illy  parsed  under  s.  545,  Crim. 
Pro.  Code.  In  re  BaSTOO  DUMAJI,  22  B.  717. 

(13) — To  complainant — Power  to  order  refund, 
■when  afterwards  remitted — Powers  of  High 
Court — Revision. — There  is  no  provision  in  tiie 
Grim.  Pro.  Code,  under  which  an  accused  person 
can  obtain  a  summary  order  from  the  Ciiminal 
Courts  directing  the  refund  of  a  fine  paid  as 
compensation  to  the  complainatit,  but  which 
has  been  subsequently  romiited  by  a  j^upermr 
Court.  CHOGATTA  V.  Empress.  2  PR.  i889, 
Cv.     [R.,  -29  P.R.  1903,  Cr.] 

(14)— Crim.  Pro.  Code  (188-2),  s.  545— Order 
for  removal  of  fishing  stakes — Obstructions  to 
Fair  Ways  Act.  XVf  of  1381— PmaZ  Code. 
s,  283 — Compensation  to  the  complainant. — The 
accused  was  ordered  by  the  Superintendent  of 
the  Coast  Guard  Service  to  remos'e  certain 
fishing  stakes,  aud  was  c  ^nvicted  under  s.  '283, 
I.P.C,  for  failing  to  comply  with  that  order, 
and  sentenced  to  pay  a  fine  of  Rs.  20,  of  which 
Rs.  15  were  awarded  as  compensation  to  the 
complainant,  the  Coast  Guard,  to  cover  the  ex- 
penses of  removing  the  stakes:  Held  that  the 
case,  not  having  been  da-ilt  with  under  the 
Obstruction  to  Pair  Ways  Acr.,  the  order  of 
compensation  was  illegal,  the  same  not  coming 
within  the  terms  of  s-  545,  Crim.  Pro  Code. 
Queen-Empress  v.  Bhikari,  Rat.  Un.  Or. 
C.241  =  Cr.  Rg  8  of  1886. 

(15)  — To  whom  aioardable — Relations,  — It  is 
awardable  only  to  the  per.-ion  who  suSered  from 
the  cSence,  and  not  to  his  r-la'ions,      ABDOOL 

Raheem  v.  Mehrab  Shah,  89  P  R,  i866,  Cr. 

(16) — Compensation  to  whom  atoarded  -Rela- 
tives.— C  impensation  can  only  be  awarded  to 
the  persoQ  who  has  suffered  from  the  accused's 
act  and  not  to  his  relatives  CROWN  v. 
SADOOLAH.  97  P  R  1866  Cr  ;  CROWN  v. 
Debee  BUKSH,  23  PR.  1868,  Cr. 

(17) — Eeirs  nf  person  suffering  by  offence  — 
Crim.  Pro.  Code  (1861»,  s.  34.  —  Compensation, 
under  s.  44  of  the  Code  of  Criminal  Procedure, 
1861,  caDDOt    be   awarded   to   the   heirs   of   a 
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person    who    has    been   killed.     In    re    ROOP 
Lall  Singh,  lO  W.R.  Cr.  39 

(18) — Compensation  for  mother  of  deceased  on 
conviction  for  htirt — Crim.  Pro.  Code  (1882), 
s.  545. — The  mother  of  a  deceased  person,  who 
had  not  incurred  any  expense  in  conducting 
the  prosecution,  could  not  recover,  out  of  the 
fine  imposed  upon  the  accused  convicted  for 
hurt,    any  compensation-     Hyat   v.  MamUN, 

6  P.R.  1890,  Cr."     [D.,  17  P.R.  1898,  P.B.] 

(19)— Crim.  Pro.  Code  (18821,  s.  545— Com- 
pensatwn  to  the  widow  of  a  man  whose  death  is 
caused  by  negligent  act. — Compensation  can- 
not be  given  by  a  Magistrate  to  the  widow  of 
the  person,  whose  death  was  caused  by  the 
accused's  negligent  act  out  of  the  fine  imposed 
on  him,  on  being  o.onvioted  under  s.  304-A  of 
the  Penal  Code.  YALLA  SangULI  v.  MamIDI 
ALL  21  M.  74,  F.B.=2  Weir  719.  (F.B.)  [Not 
P.,  36  C.  302  =  9  C.L.J.  204  =  9  Cr.L  J.  -393  =  13 
'  C.W.N  362=1  Ind.Cas  814  ;  if' ;  16  C.P.L.R. 
180,  17  P.R.  1898,  Cr.,  P.B.] 

(20)— Penal  Code,  s.  20i- A— Fine-Compen- 
satio7i  to  the  widow  of  the  deceased. — Where  a 
person  convicted,  under  s.  304  A  of  the  Penal 
Code,  vfis  sentenced  to  pay  a  fine  and  waa 
ordered  that  the  whole  amount  of  fine,  if 
recovered,  be  paid  to  the  widow  of  the  deceased 
as  compensation,  held,  that  the  award  of 
compensation  to  the  widow  was  not  legal  under 
s.  515,  Crim-  Pro.  Code.  In  re.  LUTCHMAKA, 
12  M.  352  =  2  Weip  719.  [Diss..  9  Gr.L.J. 
342,  17  P.R.  1898.  Cr.  P.B.  ;  i^  .  21  M.  74  =  2 
Weir,  719,  F.B. ,  16  C.PL.R  180,  Rat.  Uo. 
Cr   Cas   763.] 

{2{)  —  Compeiisation  to  loidow  of  the  deceased. 
— It  is  not  competent  to  a  Judge  to  award,  in 
case  of  the  death  of  complainant,  compensa- 
tion to  the  widow  of  the  deceased  out  of  the 
fine  imposed  uoon  the  accused.  QUEEN- 
Empress  V.  ABDUL  Rahiman,  Rat.  Un.  Cp. 
C.  763  =  Cp.  Rg.  26  of  1895. 

(22) — Compensation  to  widow  of  the  deceased. 
— An  award  of  compensation  to  the  widiw  of  a 
person,  whose  death  was  caused  by  falling  into 
a  pit  dug  by  tne  accused,  out  of  the  fiue  imposed 
on  the  accu«ed,  is  illegal  uuder  s.  44  of  the 
Crim.  Pro.  Code,  1861.    REG    v.  SHIVB.ASAPA, 

7  B.H  C.  Cr  73.  [R.,  5  C.P-L  R.  Cr.  45,  16 
CP-L.R.  180.] 

(23) — Comper.sation  to  the  widoiv  of  the  deceas- 
ed -Penal  Code,s.  304. — It  is  competent  to  the 
Court,  under  s.  545,  Crim.  Pro.  Code,  to  »ward 
part  of  the  fiae  imposed  under  s.  304,  I.P.C, 
for  the  oSaoce  of  culpable  homicide  not  amount;- 
ing  to    murder,    t.n    ih^    widow    of    the    person 

killed.  Queen-Empress  v.  Saif  all  17 
P.R.  1898.  Cr.,  F  B.  (12M.  352,  21  M.  74.  P.B., 
NotF.)  [R..M&  P.L.R.  1913=  18  P.R.  1913  =  14 
Cr.  L.J.  522  =  20  Ind.  Cas.  1002  =  41  P. W.R. 
1913.  15  Cr.  L.J  260  =  .37  P.L  R-  1914  =  23  Ind. 
Cas.  463  =  19  P.R.  1914,  Cr.,  9  Cr.  L  J.  342] 
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(24)  Conviction  under  s  301-/1.,  I.P.C. — 
Compensation  to  the  relatives  of  tJie  deceased- 
Act  XIII  of  1855. — Tbe  award  of  compensation 
to  the  relatives  of  the  deceased,  under  Act  XIII 
of  1855,  on  the  conviction  of  the  accused  who 
caused  the  deathunders  304-A.I  P.O.,  isillegal. 
ChOWN  v.  Gopal  Das,  7  P.R.  1877,  Cr. 

(■25) — Compensation  to  husband  ivhose  wife  is 
enticed  aivay. — Gompenaaiion  may  be  awarded 
to  a  husband  whose  wile  has  been  enticed  away 
with  criminal  intent.  KESAR  SINGH  v. 
Crown.  10  P  R.  1878.  Cr.  See,  also.  CROWN  v. 
ALHOO.  14  P  R.  1878,  Cr. 

(26) — Aivnrd  of,  under  s.  545—  ]Vhat  the  order 
should  state— la  an  award  of  compeosation  to 
a  complainant  under  s.  545  of  Crira.  Pre.  Code, 
1882,  the  two  els.  {a)  and  (6)  of  that  section 
should  be  borne  in  miud,  and  it  should  be 
clearly  stated  in  the  order  whether  the  payment 
out  of  the  fine  is  intended  to  defray  the  expen- 
ses properly  incurred  in  the  proseeution,  or  to 
make  compensation  for  the  injury  caused  by 
the  offence  committed,  such  as  would  be  recover- 
able by  a  Civil  suit.  Queen-Empress  v.  Mi 
Te.  U.B.R.  1892—1896,  Vol.  I,  290.  (10  M. 
353=1  Weir  620,  R.) 

(27) — Arquittal  after  trial  of  charges — Crim. 
Pro. Code  (1672),  ss  209,  211.— Where  a  formal 
charge  has  been  drawn  up  and  the  accused 
tried  and  ncquitted.  no  compensation  can  be 
awarded  to  the  accused  under  s.  209  in  such  a 
case.  Radhanath  Panja  v.  Wooma  Churn 
Chowdhry,  22  W.R.Cr.  12. 

(28  &  29)— Crim.  Pro.  Code,  Act  X  of  1882, 
ss.  247,  250 — Absence  of  complainant — Appeal 
from  order  (or  compensation — Act  IV  of  1891. — 
Where  a  Thud  Class  Magistrate,  after  examin- 
ing the  complainant  in  a  case  under  ss  352,  426 
of  the  Penal  Code,  acquitted  the  accused  under 
s.  247  of  the  Crim.  Pro,  Code,  and  made  an 
order  for  compensation  under  s.  250  on  account 
of  the  non-apperi ranee  of  the  complainant  on  the 
adjourned  date,  held,  that  both  the  orders  were 
illegal.  No  appeal  lay,  before  Act  IV  of  1891 
came  into  force,  fronlan  order  nf  comoensation, 
under  s.  250,  to  the  Di'^trict  Magistrate. 
QQEEN-EMPRESS  V.  H\RDRO  SINGH,  A.W.N. 
1891,  1^0.  [F.,  !5  Cr.  L.J.  236  =  23  Ind.  Cas. 
188  =  26  M.L.J   160.] 

(30)— Crim.  Pro.  Code  (1898),  s.  545  (1)  (6)— 
Compen^aiir^n  paid  out  of  fine — Amount  to  be 
awarded  —  Expense  incurred  in  v^ostcution  — 
Compensation  for  injury  caused  bv  the  offence. — 
Where  tbo  accused  was  convicted  of  illegally 
demanding  and  receiving  money,  under  s.  21  (e) 
of  the  Fisheries  Ace,  and  was  fined  three  times 
the  amount  of  tbe  illegal  receipts,  and  the  Ma- 
gistrate directed  tbe  whole  ni  the  fine  to  be  paid 
to  the  persons  from  whom  the  accused  had 
taken  money  :  Held,  as  the  prosecution  was 
instituted,  without  complaint,  on  the  report  of 
an  ofiicial,  and  as  the  persons  aggrieved  had  not 
incurred  any  pxoense  in  the  prosecution,  except 
the  expense  of  attending  Court  as  witnesses  and 
72 
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had  not  suffered  any  injury  beyond  the  loss  of 
the  sums  paid  to  the  accused,  the  amounts 
awarded,  as  compensation,  were  considerably  in 
excess  of  the  amounts  to  be  awarded  under 
cl  (b)  of  s  545  (1)  KING-EMPEROR  v.  MaUNQ 
Thin,  3L.B.R,  50  =  2  Ind.  Cas.  542. 

(31) — Award  of  compensation  out  of  fines  in 
petty  cases — Crim.  Pro  Code  (1882),  s.  545. — It 
is  improper  to  award,  out  of  the  fine  imposed, 
compensation  to  complainants  in  petty  cases, 
where  no  damage  nf  any  kind  to  occasion 
pecuniary  loss  has  been  sustained.  S  515,  Crim. 
Pro.  Code,  provides  that  such  payment  is  to  be 
made  v,'here  substaritial  compensation  is  reco- 
verable bv  civil  S'jit.  QUEEN-EMPRESS  V. 
Ml  YIN,   L.B  R.  1872—1892,538. 

(32)— CVim.  Pro.  Code.  Act  XXV  of  1861, 
s.  44  ~  Loss  or  damage — Compensation. — Where 
there  is  no  proof  that  any  loss  or  special  damage 
has  been  caused  to  the  complainant  by  the  hurt 
lufliG^ed  by  the  accused,  held  that  an  order  for 
compensation  is  illegal.  ReG  v.  SamSEN 
Babaji,3  B  H.C.  Cp,  43. 

{33)-Cattle  Trespass  Act,  I  vf  1871,  s.  22— 
Fine  in  addition  to  compensation — S.  22  does 
not  provide  for  a  fine  in  addition  to  compensa- 
tion. H.C.  Proceedings.  1st  August  1873, 
No.  1379,  1  Weir  710  =  7  M  H.C  App.  24. 

(d4) — Bodily  pain  suffered  by  complainant  — 
Compensation. — Bodily  pain  suffered  from  the 
administration  of  poison  is  not  an  injury  that 
can  be  compensated  by  money.  The  question 
of  compensating  a  complainant  out  of  fine 
depends  upon  whether  the  loss,  injury  or 
damage  has  been  occasioned  by  the  offence, 
which  can  be  anpraised  in  money.  CROWN  v. 
DINDA,  12  P.  R.  1876.  Cr. 

See  ACT  XTII  OP  1859.  ss,  2,  3,  Rat.  Un,  Cr. 
C.  6l7  =  Cr.  Rg.  40  of  1892. 

For  loss  or  injury  caused  by  offence  — See 
ACT  VII  OF  1870,  s.  31,  24  M.  .305  =  2  Weir  722, 
=  1  Weir  723. 

See  ACT  Vrt  OF  1370,  s.  31,  U.B.R.  1892— 
1896,  Vol.  I,  7. 

See  ACT  I  OF  1871,  ss.  8,  20,  22,  23  C.  442. 

In  cases  of  illegal  seiz  ire  of  cattle — See  ACT 
I  OF  1871.  ss.  21  and  23,  L.BR.  1872  —  1892, 
515. 

See  ACT  I  OF  1871,  s.  22,  14  C.  175,  27  C. 
992  =  5  C.W.N  32,  11  M.  359  =  1  Weir  712.  3 
N.W.P.  200,  25  P.R.  1878,  Cr,,  36  P.R.  1878, 
Cr.,  37  P.R.  1878,  Cr.,  5  P,R.  1880,  Cr. 

See  ACT  I  OF  1871,  s.  28,  22  P.R.  1886,  Cr. 

See  Act  I  OF  1871.  s.  24,  1  P.R.  1872,  Cr. 

In  addition  to  imprisonment — See  ACT  VII 
OF  1878,  s.  41  (Rules  21  and  26),  5  Bom.  L.R. 
126. 

Order  of,  where  person  not  really  the  com- 
plainant—See ACT  IV  OF  1891,  20  C.  481. 

See  Bom.  ACT  II  OF  1S68.  s.  14,  Rat.  Un. 
Cr.  C.  688  =  Cr.  Rg,  10  of  1894. 
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See  APPEAL— ACTS,  3  N.W.P.  200. 
See     APPEAL— Cases    where     appeal 

DOES  NOT  LIE,  9  C.P.L.R.  27,  Cr. 

See  Compounding  offence,  Rat.  Un.  Or. 
0.  700  =  Cr.  Rg.  29  of  1894,  Rat.  Un.  Cr.  Cas. 
957  =  Cr.  Rg.  8  of  1898. 

Power  of  Magistrate  to  award  compensa- 
tion for  damages  to  party's  crops  in  disputes 
about  land- -See  GRIM  PRO.  CODE,  1898, 
as.  145  and  148,  32  C.  602  =  y  C.W.N.  862  =  2 
Cr,  L.J.  552. 

Compensation  to  innocent  alienee  of  stolen 
property  —  See  CRIM.  PRO.  CODE,  1898, 
ss.  519,  545,  2  Weu  671,  672. 

See  Crim.  Pro.  Code,  1898.  s.  547,  Rat. 
Un.  Cr.  G.  213  =  Cr.  Rg.   10-3-1885. 

See  Magistrate,  Jurisdiction  of  — 
General  Jurisdiction,  3  p.R.  1906,  Cr.  = 
84P.L.R.  1906  =  4  Cr.  L.J.  36. 

See  Negligence,  5  C.P.L.R.  45,  Cr. 

Complainant  unable  to  recover  substantial 
oompensation  in  Civil  Court — Right  to  com- 
pensation under  s.  545  (6),  Crim.  Pro.  Code, 
and  for  prosecution  expenses  —  See  PENAL 
Code.  ss.  24,420,  15  Cr.  L.J.  555  =  24  ind. 
Cas.  963. 

See  Sanction  to   Prosecute— Nature 

AND  FORM  OF  SANCTION,  t2  C.  586. 

See  Stolen  property,  3  Bom.  L.R.  449, 
764. 

See  Summary  trial,  U.B.R.  1906,  Crim. 
Pro.  Code,  5i  =  5  Cr.    L.J.  298. 

Oomplaioant. 

See  Compensation  to  Complainant  and 
HIS  relatives. 

See  Complaint. 

See  Crim.  Pro.  Code,  i&98,  s.  198. 

(1) — Complaint  by  luhom  to  be  made. — Any 
person  having  kaowledge  of  the  commission 
of  an  ofience  may  set  tbe  law  in  motion  by 
complaint,  even  though  he  is  not  personally 
injured  or  afieoted  by  the  oSence,  unless  that 
power  is  expressly  restricted.  When  the  oSence 
is  against  the  public  interest,  the  truth  of  the 
complaint  a7id  the  amount  of  the  evidence  of 
crime  it  discloses  are  alone  considered.  Such  a 
complaint  ought  not  to  be  dismissed  on  the 
ground  that  tbe  complainant  has  sufiered  no 
personal  injury  and  that  he  is  a  mere  instru- 
ment. In  re  GANESH  NaraYAN  SATHE,  13  B. 
600.  [^..  18  A.  465,  19  A.  o4  =  A.W.N.  1896, 
149;  R.,  19  B.  51,  21  B.  536,  3  Bur.  L.T.  124 
=  11  Cr.  L.J.  738  =  8  Ind,  Cas.  952  =  5  L.B.R. 
241,  15  Cr.  L.J.  369  =  23  Ind.  (Jas.  737=7  8. 
L.R.  77.] 

(2)— Crim.  Pro.  Code  (1861),  s.  860— W/w  is 
a  complainant. — The  complainant,  intended  by 
8.  360,  Crim.  Pro.  Code,  1861,  must  be  a  person 
who  makes  a  complaint  before  a  Magistrate  in 
order  to  the  issuing  of  a  summons   or   warrant 
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against  any  person.  A  person  who,  merely  as 
an  informer,  telegraphed  to  a  Magistrate  that  a 
murder  had  been  committed,  and,  when  the 
case  had  been  dismissed  for  want  of  proof, 
petitioned  the  Sessions  Judge  to  call  for  the 
proceedings  and  order  further  enquiry,  could 
not  be  considered  as  a  complainant  and  need 
not  be  examined.  REG  v.  FATTE  CHAND 
Vastachand,  S  B.H  C.  Cr.  85. 

(3) — Complaint  filed  — Summons  not  taken 
for  appearance  of  accused — Duty  of  Magistrate. 
— A  complainant,  by  omitting  to  take  out  a 
summons,  cannot  keep  a  case  hanging  over  a 
man  for  an  indefinite  time.  The  summons  is 
merely  a  means  of  procuring  attendance,  but 
if  tbe  accused  appears  of  his  own  accord  with- 
out a  summons,  be  is  entitled  to  require  that 
the  complaint  shall  either  be  proceeded  with 
or  dismissed.  In  re  LAKSHMAN  GOVIND 
NIRGUDE,  26  B.  532  =  4  Bom.  L.R,  276. 

{A)~Crim.  Pro.  Code  (1861),  s.  269— Dis- 
missal  of  complaint  for  default  before  commence- 
ment of  trial, — An  order  dismissing  the  com- 
plaint, on  the  non-appearance  of  the  complain- 
ant, passed  before  the  commencement  of  the 
trial,  amounts  lo  a  discharge  without  trial,  and 
does  not  bar  a  fresh  complaint.  HIGH  COURT 
PROCEEDINGS,  1ST  APRIL,  1868,  i  MH.G. 
App.  8. 

(5) — Recogtiisance  by  witnesses  and  com- 
plainant.— A  subordinate  Magistrate  has  no 
power  to  tivke  recognisances  from  the  witnesses 
and  tbe  complainant  to  appear  on  a  certain  day 
before  a  Magistrate  with  co-ordinate  jurisdic- 
tion. HIGH  Court  proceedings,  3ist 
OCT.    1868,  4  M.H.C.  App.   17. 

(6)— Crim.  Pro.  Code  (1861),  s-  259— Cow- 
plaint  of  crtmhial  misappropriation — Disinissal 
for  default.— S>.  259  of  the  Code  of  1851  applies 
only  to  cases  which  fall  within  Chap.  XV  of 
tbe  Crim.  Pro.  Code.  The  ofience  of  criminal 
misappropriation  being  triable  according  to  the 
provisions  of  Chap.  XIV,  the  Magistrate  has  no 
power  to  dismiss  a  complaint  of  such  ofience 
for  tbe    noa-appearance    of    the    complainant. 

HIGH  Court  Proceedings,  24th  March, 
1869.  4  M.H.C.  App.  41. 

See  ACT  X  OP  1873,  sa.  8  to  11,  13  B.  389. 
See  BIGAMY,  10  B.  340. 

See  Cheating— GENERAL,  7  C.L.J.  375  = 
12  C.W.N.  750  =  7  Cr.  L.J.  342. 

See  Compensation— GENERAL,  i  B.  175. 

Transfer  of  complaint  by  District  Magistrate 
to  Deputy  Magistrate  for  disposal — Issue  of 
search  warrant  by  Deputy  Magistrate — Omis- 
sion to  examine  complainant  on  oath — See 
Crim  Pro.  Code,  1898,  s.  96,  7  lad.  Cas.  895 
=  8  ML, T.  416=1910  M.W.N.  818  =  11  Cr.L. 
J.  535. 

Examination  of  complainant,  nature  and 
necessity  of — Inquiry  and  report  without  speoifio 
examination— See  CRIM.  PRO.  CODE,  1898, 
88.  195,  200.  202,  203,  476,  12  Cr.  L.J.  539  =  12 
Ind.  Cas.  515  =  2  P.R.  1912,  Cr.^  11  P.L.R.1912. 
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Complainant — concluded. 

See  Grim  Pro.  Code.  1893,  s.  199,  3  8.L. 
R.  15,  Cr.  =  9Cr  L.J.  450=1  Ind.  Gas.  941. 
1  S.L.R.  72,  Cr.  =  8  Gr.  L.J.  190. 

Institution  of  criminal  proceedings  before 
Police — Proceedings  turning  out  unfounded — 
Prosecution  of  complainant — See  GRIM.  PRO. 
CODE,  1898.  8  203.  33  C.  1  =  10  C.W.N.  158  =  2 
C.L.J.  228. 

See  False  Evidence,  4  N.W.P.  6. 

Right  of  fompiainant  to  conduct  caoo  by 
counsel  —   See    LEGAL     PRACTITIONERS    — 

Counsel,  ii  b.h.c.  102. 

See  Magistrate.  Jurisdiction  of— 
General  Jurisdiction.  ]0  g.  67  =  13  G.l. 
R.  408. 

See  Penal  Code,  h   174,  13  B.  600. 

Statements  of  —  Court  not  limited  to  the 
statements  —  Court  to  find  out  truth  —  See 
•Practice  and  Procedure,  14  Bom.  L.R. 
135=1  Bom.  Cr.  C.  76=14  Ind.  Gas.  764=13 
Cr.  L  J.  300 

See  Sanction  to  prosecute— Condi- 
tions requisite  for  grant  of  sanction, 

ETC.,  2  B.  653. 

See  Sanction  to  prosecute— Nature 
and  form  of  Sanction,  7  G  L.J.  49  =  7  Cr. 
L.J.  10=35  C.  141  =  2  M.L.T   500. 

Complaint. 

1.  — GENER.'\L. 

2.— What  is,  and  who  should  insti- 
tute. 
3.— Institution  of  complaint— Pre- 
liminaries. 
4.— Procedure  on  receipt  of  com- 
plaints. 
5  —Dismissal  of  complaint. 
6. —Withdrawal    and    revival    of 
complaints. 
See  Complainant. 

See  Grim.  Pro.  Code,  1893,  ss.  200  to  203. 
See  Cross-complaints,  Trial  of. 
See  Dismissal  of  Compl.'^int. 
See  False  Charge 
See  False  Complaint. 
See  Fresh  Complaint. 
See  Revival  of  Complaint. 
See  Withdrawal  of  Complaint. 

1.— General. 

(I) — Prima  facie  case  made  out— Police  report, 
— Where  there  is  a  prima  facie  case  made  out  a 
Magistrate  should  send  for  the  witnesses,  and 
not,  merely  on  the  strength  of  the  police  report, 
reject  the  complainant's  petition  and  refer  him 
to  the  Civil  Court.  BORODAKANT  MOOKER- 
jee  v.  Kali  Bhuttachar.jee,  9  W.R.  Cr.  21. 

See  ABETMENT,  4  P.R.  )8S8,  Cr 

See  ACT  III  OF  1857,  s.  14.  8  B  H  C    Cr.  22. 

Competency  to  complain— Municipal  offence 
—See  Bom  act  hi  of  1888,  ss  68,  231.  471, 
517,  Rat.  Un.  Cr.  C.  987  =  Cr.  Rg.  45  of  1898. 


Complaint — continued. 

1.  —  General  -  continued. 

Brothel  house,  removal  of — Discretion  of 
Magistrate  —  Exercise  of  discretion  by  his 
predecessor — Nor.  addresFcd  to  Magistrase— See 
PUN.  ACT  XX  OF  1891,  8.  204,  28  P. L.R.  1910 
=  8  Ind.  Gas.  223  =  11  Cr.  L.J.  596. 

See  Grim.  Pro.  code,  1898,  ss.  4  and  190, 
1  L.B.R.  58. 

Jurisdiction  of  Magistrate  to  summon  persons 
not  named  in  the — Meaning  of  "  complaint " 
and  "complainant  "—See  LRIM.  PRO.  CODE, 
1898,  88.  4  (II.  (h),  190,  cl.«.  (a),  (c),  18  G.W.N. 
921  =  15  Gr.  L  J.  546  =  24  Ind.  Cas.  954  =  41  C. 
1013. 

Whether  all  tbe  accused  persons  should  be 
named  in  the— See  CRIM.  PRO-  CODE,  lb98, 
Hs.  4  (8),  337  (4),  13  Cr.  L.J.  5tt8=  15  Ind.  Cas, 
1004. 

Pregentation  of— Duty  of  Magistrate  — Direc- 
tion to  strike  off  case  from  police  file — Legality 
—See  Grim.  Pro.  Code,  1898,  s.  156  (3), 
Gh.  XVI,  ss.  iOO,  201.  202,  203,  10  M.L.T.  120 
=  1911  2  M.W.N.  74  =  11  Ind.  Cas.  999  =  12 
Cr.  L.J.  463. 

Information  to  Magistrate  -  Initiation  of 
criminal  proceedings  —  Prosecution  in  con- 
firmily  with  an  ultra  vires  order  —  See 
Grim.  Pro.  Code,  1898,  s.  190,  87  P. L.R. 
1910  =  8  Ind.  Cas.  247  =  11  Cr.  L.J.  602. 

See  Grim.  Pro.  Code,  1898,  88.190,  202,- 
4  O.C.  127. 

Complaint  —  Facts  constituting  rffence — 
Personal  knowledge  of  complainant  —  Not 
neces.sary— See  GRIM.  PRO.  CODE.  1898,  s.  190 
(1)  (ai  (6)  (c)  and  s,  4  (/().  7  S.L  R.  77  =  15  Gr. 
L.J.  369  =  23  lud.  Cas.  737. 

Complaint  in  the  form  of  police  report — 
See  GRIM. Pro  CODE.  189S,  &s.  190  (I)  (6)  and 
203,  2  Weir  246. 

Dismissal  of,  without  recording  reas-ons  is 
bad  — See  CriM.  PRO.  CODE,  1898,  ss.  195,  203, 

13  Cr.  L.J.  482=15  Ind.  Gas.  482  =  40  C   41. 

By  husband — Statements  made  by  husband  in 
his  deposition  are  not  cimpiaiots  — See  CriM. 
Pro.  Code.  1898,  ss.  199,4  OiK  14  bom.  L.R. 
141  =  1  Bom.  Gr.C.  82  =  14  Ind.  Gas,  671  =  13 
Gr.  L  J.  287. 

Defamatory  statements  in  — Absolutely  privi- 
leged—See    DEFAMATION,     11     M.L.T.    431  = 

14  Ind.  Cas.  757  =  13  Cr.  L.J.  293. 

See  Magistrate,  Jurisdiction  of— 
General  Jurisdiction.  27  C.  798,  7  B.H.C. 
Cr.  58. 

See  Maintenance,  L.B.R.  1893—1900,  662. 

By  de  facto  guardian — See  PENAL  CODE, 
s.  363,  12  Cr.  L.J.  239  =  10  Ind.  Gas   281. 

Of  offanoes  of  criminal  breach  of  trust  and 
misappropriation — Dismissal  of — Legality — See 
PENAL  CODE,  s.  409,  9  M.L.T.  332=12  Cr.  L. 
J.  123  =  9  Ind.  Cas.  726=1911  M.W.N    125. 
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Complaint — continued. 

1. — General — concluded 

Enticing  away  marrie(i  woman — -Report  of 
Police  officer -See  PENAL  CODE,  s.  498,  39 
P.LR.  1911=32  PR.  1910  =  12  Or.  L.J.  50  = 
8  lad.  Gas.  1160. 

See  SANCTION  TO  PROSECUTE  —  CONDI- 
TIONS REQUISITE  FOR  GRANT  OF  SANCTION, 
ETC.,  1  L.B.R.  286. 

2.— What  is,  and  who  should  institute. 

(1)—Crim.  Pro  Code  (1898).  ss-  4  and  199— 
MeMiing  of  "  complaint  "  as  ustd  in  s.  199. — 
The  word  "compiaint"  referred  to  in  s.  199, 
Crim.  Pro.  Code,  means  a  "complaint"  as 
defined  by  s.  4  (h)  of  thp  same  Code.  TARA 
Prosad  Laha  V  Emperor,  30  C.  910,  F  B. 
=  8  C.W.S  17.  (20  C.  483,  D  )  IF  ,  m  Or.  L-J. 
,50  =  8  Ind.  Cas,  1160  =  32  P.R.  1910,  Cc.  =32  P. 
L.R.  1911  =  51  P..W.R.  1910,  Cr  ] 

(2)— Crim.  Pro.  Code,  Act  X  of  1882,  ss.  199, 
200— Complaint,  meaning^ — The  word  "  com- 
plaiot"  in  s.  199  of  the  Crim.  Pro.  Cede  must 
be  taken  as  includmg  not  only  a  written  com- 
plaint, but  also  the  examination  of  the  com- 
plainant under  s,  200.  Thus,  where  the  written 
complaint,  only  suggested  an  offence  under 
s.  498  but  the  oomplainaui's  examination  made 
out  such  an  offence,  held  that  the  Magistrate 
had  jurisdiction  to  try  for  th^iD  offence. 
Government  of  Bombay  v.  Sheikh  Maho- 
med. Rat.  Un.  Cr.  G.  584  =  Cf.  Rg.   Hot  1891. 

(3)— Crim,  Pro.  Code,  Act  X  ot  1882,  s-  4  (a) 
— Report  made  hy  Village  Officer  in  executive 
capacity,  whether  a  complaint. — The  report  by 
a  village  police  officer  in  his  executive  capacity 
is  not  a  complaint  within  the  meaning  of  s.  4 
(h)  of  the  Crim.  Pro.  Code.  QUEEN- EMPRESS 
V.  Shivram,  Rat.  Un.  Or.  C.  534  =  Cr.Rg.  29  of 
1891. 

(ia)—Crim.  Pro.  Code,  ss.  4,  195,  4:76— Refe- 
rence to  District  Magistrate  by  Revenue  Court 
concerning  case  involving  forgery  of  documents 
— "  Complaint,''''  what  constitutes, — Held,  (i)  that 
a  Revenue  Court,  in  referring  a  case,  in  which 
certain  forged  documents  had  been  tendered,  to 
the  District  Magistrate  (who  was  also  a  Collec- 
tor) for  inquiry  and  such  orders  as  might  seem 
fit  to  him  had  not  acted  uuder  s  476,  Grim. 
Pro.  Code.  But  (ii)  that  the  communication 
by  the  Revenue  Court  to  the  District  Magistrate 
was  a  "complaint  "  upon  which  the  Magistrate 
was  competent  to  take  action  under  s  195, 
Crim.  Pro.  Code.  INDER  BH.^.N  v.  KlNG- 
Emperor.  30  P  R.  1903.  Cr  =  lC5  P.L  R.  1905. 
(23  P.R.  1901,  Cr.,  F,;  13  B.  109,  Appr.) 

(3-6) — Maintenance  of  iv'ife,  npolieation  lor, 
not  a  " complaint"  —Cr.  P.C..  ss.i,  488.— fleW, 
(i)  that  a  petition  under  s.  488  Crim  Pro. 
Code,  is  not  a  "  complaint "  of  an  offence  within 
the  meaning  of  s.  4  (6),  Crim.  Pro.  Code; 
(ii)  that  an  application  under  s.  488,  Crim.  Pro. 
Code,  therefore,  cannot  be  referred  for  inquiry 
under   s.  202,  Crim.    Pro.    Code,  nor  dismissed 


Complaint — continued. 

2. — What  is,  and  who  shoald  institute 

—  continued. 

under  s.  203,  Crim.  Pro.  Code,  and  consequent- 
ly, the  Magistrate  should  inquire  into  it  him- 
self. Sardaran  v.  Amir  Khan,  29  P.R.  1903, 
Cr.  =  90  P.L  R.  1905.  (Ii  M.  99,  F.) 

(4) — Report  to  the  police — Cognizable  offence 
— Code  of  Crimijial  Procedure,  s.  199 — Juris- 
diction.— A  report  to  the  police  of  a  cognizable 
offence  is  not  a  '  complaint'  under  s.  199,  Crim. 
Prn.  Codp.  1898.  EMPEROR  v.  KHUSHAD 
Singh,  17C.P  L.R.  105. 

[5)— Crim.  Pro.  Code  (1882),  s.  191— False 
charge— Avplization  for  enquiry  to  Magistrate 
— "  Complaint '" — Whore  che  Police,  making 
enquiries  upon  an  information  laid  before  them, 
reported  a  case  as  false,  an  application  by  the 
informant,  to  the  Magistrate  lor  the  investiga- 
tion of  the  case  and  for  summoning  his  wit- 
nesses would  be  a  complaint  within  the  mean- 
ing of  s.  191  of  the  Crim.  Pro.  Code,  which 
should  be  enquired  into  by  the  Magistrate. 
The  Magistrate  could  not  avoid  the  responsi- 
bility of  making  the  enquiry  by  accepting  the 
conclusion  of  the  police  on  the  subject. 
Queen-Empress  v.  Sham  Lall,  14  G.  707. 
F.B.  [Affirmed.  35  C.  141  =  7  Cr.  L.J.  10  =  7 
G.L.J  49;  F.,  .37  C.  250=  14  G.W.N.  330  =  10 
C.L.J  5'54  =  4  Ind.  Cas.  710  =  11  Cr.  L.J.  37, 
5  C.W.N.  254;  R..  2  M.W.N.  1911,  9  =  21 
M.L  J.  795  =  12  Cr.  L  J  323  =  10  M.L.T.  47  = 
10  Ind.  Cas.  619,  2  P.R.  1912,  Cr.  =  12  Cr.  L.J. 
5.39  =  12  Ind.  Cas.  515.  16  Ind,  Cas.  257  =  16 
C.W.N.  1105  =  15  G.L.J.  517,  15  Gr.  L.J. 
369  =  23  Ind.  Gas.  737  =  7  S.L.R.77.] 

{&)—Crim.  Pro.  Code  (1882),  ss.  4,  191,  200 
and  537 — Yadast  frotn  a  Revenue  officer  to  a 
Third  Class  Magistrate,  containing  allegations 
against  a  person. — Where  a  Tahsildar  sent  a 
yadast  to  a  third  class  Magistrate  containing 
allegations  against  a  person  ihat  he  had  failed  to 
obey  the  summons  issued  to  him  and  requesting 
the  Magistrate  to  take  action,  held,  taat  the 
yadast  was  a  complaint  of  facts  constituting  an 
offence,  punishable  under  s.  174,  Penal  Code, 
and  the  omission  to  examine  the  Tahsildar 
under  r;.  200  was  only  an  error  of  procedure, 
which  was  cured  by  s  537,  Crim.  Pro.  Code. 
Queen-Empress  v.MoNU.  11  M. 443  =  2  Weir 
238.  [R.,  12  Cr.  L.J.  217  =  10  Ind.  Cas. 
156  =  11  PR.  1911,  Cr.  =  146  P.L.  R.  1911=32 
P.W.R.  1911,  P.L  R.  1900,  63  ] 

(7)  —  Complaint  under  Punjab  Municipal 
Act,  s.  109. —  \  document  addressed  by  the 
Municipal  Committee  of  the  Punjab  to  a 
Deputy  Commissioner  to  institute  a  prosecution 
under  the  Punjab  Municipal  Act,  s,  186.  and 
endorsed  by  the  Deputy  Commissioner  is  not 
a  comoHint.  ABDUL  AZlZ  v.  MUNICIPAL 
Committee,  Bahadargarh,  1  P.R.  1892, Cr. 
[R.,  44  P  R.  1905,  149  P. L.R.  1908,  Cr.  =8 
P.R.  1908,  Cr.  =  15  P.W.R.  1908,  Gr.  =  7Cr,L. 
J.  353.1 

(S)— House-trespass  with  intent  to  commit 
adultery  —  Complaint  by  husband— A  charge  of 
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Complaint — contiDued« 

2. — What  ia,  and  who   should  institute 

— continued. 

house-trespass  with  intent  to  commit  adultery 
can  be  entertamed  without  a  complaint  by  the 
husband  or  by  the  person  under  whose  care  the 
woman  Is.  CROWN  v.  SULZ  ALI,  2  P.R.  1877, 
Cr.  [F.,  41  P.R.  1882.  5  P.K  1886;  R.,  i2 
P.R.  1831  ;  Discussed,  12  P.R.  1906,  P.B.,  Cr.] 

(9) — Comi^laint  to  Police  of  rape— Charge  of 
adultery.— Whete  the  complainant  informed 
the  Police  that  the  accused  had  committed  rape 
upon  his  wife,  but  the  Police  reported  that  the 
Case  was  one  of  adultery  and  tbe  compliinant, 
therefore,  stated  that  he  wished  to  proceed 
against  the  accused  for  adultery,  held,  that 
there  was  no  complaint,  as  required  by  s.  478, 
Cnm.  Pro.  Code,  1872.  RaHMATULLa  v. 
Empress,  10  P.R.  1883,  Cr.  (3  p.r.  j882, 
Or.,  B.) 

(10) — Complaint  preferred  through  counsel, — 
Where  the  complainant  only  complained  of  an 
ofience  under  s.  498,  I.P.G.,  but  the  counsel  for 
the  complainant,  on  the  day  of  the  appearance 
of  the  accused,  preferred  a  complaint,  signed 
by  him  only,  under  s.  197,  I. P.O.,  and  the 
Magistrate  discharged  the  accused  as  to  the 
first  offence,  but  committed  him  to  the  Sassion 
on  the  second  ofience,  held,  that,  as  there  was 
no  formal  complaint  by  the  complainant  him- 
self, the  commitment  was  not  proper.  KiRPA 
Singh  v.  Bhup  Singh,  11  P.R.  1872,  Cr. 

(11) — Application  j or  maintenance. — An  appli- 
cation for  an  order  ol  maintenance  is  not  a 
complaint  of  an  ofience.  REV.  FATHER  HlL- 
DEPHONSUS  V.  MalONE,  13  P.R.  1883,  Cr. 
(9  P.R.  1883,  Or.,  Cited).  {F,  154  P.L.R. 
1914;  Appr.,  5  P.R.  1914,  Cr.;  B.,  3  P.R.  1893, 
19  P.R.  1903,  Cr.] 

(12) — Defamation — Complaint  bypariy  defam- 
ed,— Where  the  accused,  a  petition-writer,  wrote 
in  a  memorandum  of  appeal  defamatory  state- 
ments about  tbe  lower  Court,  and  the  Appellate 
Court  directed  a  subordinate  Magistrate  to 
enquire  into  the  matter,  and  the  latter  convicted 
the  accused  of  an  ofience  under  s.  500,  I. P.O., 
held,  that  the  conviction  was  illegal,  as  there 
was  no  complaint  within  the  meaning  of  s.  142, 
Grim.  Pro.  Code.  NABI  SHAH  v.  CROWN,  15 
P.R.  1878,  Cr. 

(13) — Investigation  on  information  received 
ivithout  any  complaint—  Riglit  to  examine  witness- 
es on  oath — False  evidence. — Where,  on  infor- 
mation received  demi-of&oially  from  the  Secre- 
tariat regarding  the  publication  of  a  certain 
pamphlet,  the  District  Magistrate  commenced 
an  enquiry  under  s.  202,  and  placed  the  witness- 
es on  oatn,  held,  that,  as  there  was  no  com- 
plaint as  required  by  s.  202,  Crim.  Pro.  Code, 
the  Magistrate  was  not  competent  to  administer 
oath  to  the  accused,  and  they,  if  they  had  given 
false  evidence,  were  not  liable  to  be  convicted 
under  s.  193,  I.P.C.  PatTEH  ALI  v.  EM- 
PRESS, 15  P.R.  1894,  Cr. 

(14) — Prosecution  for  an  offence  under  s.  121, 
I.P.C. — Sanction  to  prosecute — Complaint — 
Crim,  Pro,  Code,  ss.  196  and  f37. — A  letter  by 


Co/np/ay/J/— continued. 

2, — What  is,    and  who  should    institute 

— continued, 

the  Local  Government  awarding  sanction  lor 
prosecution  is  not  a  complaint,  although  it  may 
be  an  authority  to  make  a  complaint.  A  Court 
taking  cognizmce  of  an  ofience  without  the 
authority  required  by  s.  196,  Cnm.  Pro.  Code, 
acts  without  jurisdiction,  and  the  defect  is  not 
cured  by  s.  537,  Cnm.  Pro.  Code.  t^HAMAL 
Khanv  Empress,  16  P.R.  1890,  Cr.  [R.,  149 
P.L.R.  1908,  Cr.  =8  P.R.  1908.  Cr.  =  15P.W.R. 
1908  =  7  Cr  L  J.  353,  11  Cr.  L.J.  453  =  7  Ind. 
Cas.  359  =  37  C.  467,  16  C.W.N  1105,  13  Cr. 
L.J.  609=16  Ind,  Cas.  257  =  15  C.L.J.  517.] 

(15)— Complaint  to  Police  of  adultery — Convic- 
tion ivithout  a  formal  charge  before  the  Magis- 
trate by  the  husband. — The  Police, on  a  complaint 
made  by  the  husband,  arrested  the  accused  who 
was  committing  adultery  with  his  wife.  The 
accused  was  charged  and  convicted  of  an  ofience 
under  s.  497,  I.P.C,  the  husband  being  entered 
as  the  complainant  in  the  Police  chalan  and 
giving  evidence  against  the  accused.  Held,  that 
the  absence  of  a  formal  complaint  by  the 
husband  was  merely  an  irregularity  to  which 
the  provisions  of  s.  283,  Crim  Pro.  Code,  1872, 
applied.  GULZARA  v.  EMPRESS,  17  P.R.  1881, 
Cr. 

(16) — Defamation  of  wife — Complaint  by 
husband. — A  complaint  made  by  ihe  husband 
of  a  woman  alleged  to  have  been  defamed,  and 
not  by  the  woman  herself,  is  a  sufficient 
compliance  with  the  provisions  of  s.  142,  Crim. 
Pro.  Code.  EMPRESS  v.  LaCHMAN,  20  P.R. 
1882,  Cr. 

(17) — Resolution  of  Municipal  Committee 
under  s.  186,  Punjab  Municipal  Act  (J891). — 
A  mere  resolution  of  the  Municipal  Committee, 
on  which  some  person  authorized  by  the  Com- 
mittee could  have  framed  a  complaint,  but  on 
which  no  complaint  was  framed,  and  where 
no  complainant  appeared  before  the  Magistrate, 
was  held  not  to  be  a  complaint,  and  a  convic- 
tion upon  such  basis  wns  set  aside  by  the  High 
Court.  NahINYA  v.  EMPRESS,  20  P.R.  1894, 
Cr. 

(18) — What  is  a  sufficient  complaint. — A 
complainant  need  only  state  the  facts  upon 
which  he  relies,  and  it  is  the  Magistrate  that 
has  to  decide  whether  any  and  what  offence 
has  been  committed.  If  the  facts,  as  stated, 
disclose  an  ofience  punishable  under  s.  498, 
I.P.C,  the  Magistrate  cannot  act  except  upon 
the  complaint  of  the  husband,  or  of  seme  one 
having  charge  of  the  wife  on  behalf  of  the 
husband.    PiRAN  DiTTA  v.  QUEEN-EmpreSS, 

23  PR.  189S,  Cr. 

(19)— Competency  of  master  to  complain  of 
an  assault  on  his  servant. — A  master  is  not 
competent  to  lodge  a  complaint  for  an  assault 
upon  his  servant.    CHORBYN  v.  AMEER  KHAN, 

24  P.R.  1869,  Cr. 

(20)  — Crim.  Pro.  Code  (1882),  s.  202— Scope. 
— S.  202  applies  only  to  a  case  where  there  is  a 
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"complaint"  as  distinguished  from  a  mere  "in- 
formation," and  further  applies  only  to  those 
cases  where  the  Magistrate  is  not  satisfied  as  to 
the  truth  of  the  complaint.  NaraiN  SINGH  v. 
EMPRESS,  24  P.R.  1888.  Cr. 

{21)— Offence  under  s.  211,  I. P.O.,  complain- 
ed—Framxng  of  charge  under  s.  bQQ,  I.P.C, — 
Where  a  complaint  alleged  that  the  accused, 
with  a  view  to  injure  the  complainant's  reputa- 
tion, had  brought  a  false  charge  that  he  had 
poisoned  his  daughter-in-law,  and  charged  the 
accused  under  s.  211,  I.P.C,  held  that,  having 
regard  to  the  substance  of  the  complaint,  the 
Magistrate  could  frame  a  charge  under  s.  500, 
I.P.C,  notwithstanding  the  provisions  of  s.  198, 
Grim.  Pro.  Code.  NUR  ASLAM  v.  EMPRESS.  24 
P.R.  1884.  Cr. 

(22) — Taking  cognizance  on  suggestion  of  Police 
officer. — Where  a  Police  officer  informed  a 
Magistrate  that  the  accused  injured  the  crops 
of  the  people  of  a  certain  village,  and  the  Magis- 
trate acting  on  his  suggestion  issued  summons 
to  the  accused,  whereupon  the  Police  held  an 
investigation  and  the  accused,  who  had  been 
previously  arrested  and  released  on  bail,  were 
subsequently  finally  challaned,  held,  that  none 
of  the  conditions  required  by  s.  191.  Grim.  Pro. 
Gode,  had  been  fiilfillecl,  and  that  the  accused 
had  been  prejudiced  by  the  irregular  procedure 
of  the  Magistrate.  8AMUN  v.  EMPRESS,  24 
PR.  1894,  Cr. 

(23) — Sa^iction  granted  to  one— Complaint  by 
another. — Where  a  person  to  whom  a  sanction 
has  been  granted  to  prosecute  another  for  an 
ofienoe  under  s.  193,  I.P.C,  has  not  availed 
himself  of  it,  the  Court  can  take  cognizinca  of 
the  case  on  the  complaint  of  any  other  person. 
LAKHI  V.  EMPEROR.  27  P.  R-  1902.  Cr.  =  5  P. 
L.R.  1903.  (12  M.  47.  F  ;  i  G  712,  8  C  435, 
B.)   [Dist.,  30  P.  R.  1903,  Cr.] 

(24) — Trial  zuithout  comvlaini. — Where,  on  a 
complaint  of  assauU  to  a  Magistrate  of  the  First 
Class,  the  Magistrate  finding  that  the  facts  dis- 
closed an  afiray,  in  which  the  complainant  also 
was  implicated,  put  him  on  his  trial,  held  that 
his  trial,  without  a  formal  complaint,  was  not 
legal.  CROWN  v.  RAMJEE,  34  PR.  1870,  Cr. 

(25)— Private  prosecution,  distinguished  from 
—Crim.  Pro.  Code  (1882),  ss.  195  and  476— 
Preliminary  enquiry. — Where  the  District 
Magistrate  acting  on  his  own  motion  proceeds, 
under  s.  476,  Grim.  Pro.  Code,  his  written 
order  to  a  Magistrate  to  try  the  case  will  amount 
to  a  complaint.  Sanction  to  prosecute  for 
making  a  false  charge  is  granted  under  s.  195, 
Crim.  Pro.  Code,  to  some  person  who  applies 
for  it  and  the  prosecution  is  then  a  private  pro- 
secution. The  preliminary  enquiry  held  under 
g  476  is  not  judicial.  KRISHNaSAMI  NAIDU  v. 
QUEEN-EMPRESS,  L.B.R.  1893—1900,  388. 

(26)— Orim.  Pro.  Code  (1898).  ss.  4.  cl.  (h), 
190,  191-— Cognizance  of  offence  by  Magistrate 
Complaint. — Where  a  petition   of  complaint 
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was  filed  by  certain  persons  that  the  accused 
were  interfering  with  persons  who  came  to  sell 
cattle  and  had  assaulted  them  as  well  as  the 
complainants  ;  held,  that  the  complaint  was  a 
complaint  within  the  definition  of  the  term  as 
contained  ins.  4,  cl.  (h).  The  Magistrate  actmg 
upon  this  complaint  acted  under  cl.  (a)  and 
not  under  cl.  (c)  of  s.  190.  S.  191  of  the  Code 
had  no  application  to  this  case.  JHAN  LAL  v. 
PIR  BAKHSH,  2  Ind.  Cas.  453. 

(27,  28) — Non-covivliance  with  provisions  of 
Code— Crim.  Pro.  Code  (Act  XXV  of  1861). 
ss-  66,  61—Act  VIII  of  1869,  s,  66(6)— 4ci  X  of 
1872,  ss.  144,  147  and  49.— The  Magistrate  of  a 
District,  before  whom  a  complaint  had  been 
made,  without  complying  with  the  provisions 
ofs.  66  of  Act  XXV  of  1861,  sent  the  petition 
to  be  disposed  of  by  a  Deputy  Magistrate, 
not  authorized  to  receive  complaints  without 
reference  from  the  District  Magistrate,  and  the 
Deputy  Magistrate  tried  and  convicted  the 
ofiender.  Held,  per  Kemp,  J.,  that  noncom- 
pliance  with  the  provisions  of  s.  66  of  Act 
XXV  of  1861,  made  the  subsequent  proceedings 
void  ;  par  Ainslie,  J  ,  that  the  order  sending  the 
petition  to  the  Doputy  Magistrate  for  disposal 
gave  the  latter  officer  power  to  receive  the  com- 
plaint under  s.  66  (b)  of  Act  VIII  of  1869,  and 
that  the  subsequent  proceedings  were,  therefore, 
valid.      ISWAR    CHANDRA    KOER    V.    UMESH 

Chandra  Pal,  8  B.L.R.  19. 

(29) — Non-compliance  with  provisions  of  Code, 
— A  Magistrate  of  a  District,  before  whom  a 
complaint  had  been  m-^de,  without  complying 
with  the  provisions  of  s.  66,  Act  XXV  of  1861, 
sent  the  petition  to  be  disposed  of  by  a  Deputy 
Magistrate  ;  and  when  the  Deputy  Magistrate 
had  proceeded  to  some  extent  with  the  case, 
the  Magistrate  took  it  up  and  tried  "it  himself. 
Beld  that  non-compliance  with  the  provisions 
of  s.  66  made  the  sucsequent  proceedings  void. 
QUEEN  v.  Girish  Chandra  Ghose,  7  B.L. 
R  513  =  16  W.R.  Cr.  40.  [F.,  8  BLR.  19, 
4N.W.P.  83;  Eipl,  18  W-R.  Gr.  18.] 

(30) — Jurisdiction  of  Magistrate — A  Magis- 
trate may  re-call  an  order  which  he  finds  to  be 
wrong,  and  substitute  any  other  which  he  may 
think  right  under  the  law.  KaLIDASS  BhuT- 
TACHARJEE  V.  MOHENDRO  NATH  CHATTER- 
JEE,  12  W.R.  Cr.  40. 

{3\)—Postponemfint  for  further  evidence. — 
Where  the  charge  was  one  under  s.  347  of  the 
Penal  Code,  and  the  evidence  of  the  prosecutor 
and  other  evidence  had  been  taken,  and  the 
case  postponed  for  the  evidence  of  further  wit- 
nesses which  was  considered  necessary  by  the 
Magistrate,  and  they  failed  to  appear,  an  order 
by  the  Magistrate  dismissing  the  case  for  want 
of  sufficient  evidence  was  held  to  be  legal. 
Queen  v.  Birdur  Ghose,  7  B.L.R.  9,  Note 
=  12  W.R.  Cr,  27.      [D.,  15  W.R.  Cr.  53.] 

(32)  — Omission  to  examine  complainant — Act 
XXV  of  1861,  ss.  66  and  213— Act  X  of  1872, 
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ss.  144  and  44 — Reference  by  District  Magis- 
trate to  subordinate  Magistrate. — A  District 
Magistrate  id  not  bound,  on  receipt  of  a  com- 
plaint, toexamioe  the  cnmplainant  under  s.  66 
of  Act  XXV  of  1861  before  referring  the  com- 
plaint to  a  subcrdinate  Mngistrate  for  dis- 
posal. The  examination  of  the  complainant  by 
the  Magistrate  to  whom  the  case  has  been 
referred  is  sufficient.  QOEEN  v  Haru,  9  B. 
L.R.F.B.  146  =  18  W.R.  Cr.  18.  (14  W.R.  Or. 
1,  F.  ;  16  W.R.  Or.  40,  D.) 

Statement  that  a  person  keeps  a  gaming 
house — Issue  of  search  warrant  and  arrest  of 
certain  persons  in  consequence  of  the  statement 
—  Whether  statement  amounts   to  complaint- — 

See  Grim.  Pro.  Code,  i898,  ss.  4,  190  (i)  (c), 
8  S.L.R,  66  =  15  Cr.  L.J.  657  =  25  Ind.  Cas.  985. 

3. — Institution  of  Complaint — Prelimina- 
ries. 

{1)—Crim.  Pro.  Code  (1882),  ss.  '203,  537  — 
Writtencoinplaint — d  ttestation  by  oath. — Where 
the  deposition  in  the  shape  of  a  complamt  is 
made  orally  or  in  writing,  and  when  it  is  sworn 
to  by  the  complaiuant,  though  he  is  not  exa- 
mined on  oath,  the  provisions  of  s.  -.^03  are 
sufficiently  satisfied.  Even  if  this  is  doubted, 
s.  537  will  be  applicable  to  such  cases.  QuEEN- 
Empress  v.  Murphy.  9  A.  666  =  A. W.N.  1887, 
141.  [Diss.,  18  A.  '221  =  A.W.N.  1896,  35;  B:, 
4  Bom.  L.R.  609;  R.,  35  M.  606  =  12  Ind.  Cas. 
526  =  2  M.W.N.  1911.  356  =  10  M.L.T.  573  = 
12  Cr.  L.J.  550  =  22  M.L.J  155,  11  P.R.  1911, 
Cr.  =  146  P.L  R  1911  =  10  Ind. Cas. 156  =  12  Cr. 
L.J.  217  =  32  P. W.R.  1911,  Cr.] 

m—Crim.  Pro.  Code  (188-2).  s.  198— Charge 
of  defamation  not  made  in  complaint — Subse- 
quent adding  of  it  on  examination  of  complain- 
ant,—  Where  a  complaint  contained  only  charges 
under  S3.  352,  504,  I.P.G.,  but  not  a  charge 
under  s.  500,  l.P.G.,  Jield,  that  a  charge  of 
defamation,  having  regard  to  the  provisions  of 
8.  198,  Crim.  Pro.  Code,  could  not,  subsequent 
to  the  presentation  of  the  complaint,  be  added 
by  the  Magistrate  on  statements  made  by  the 
complainant  in  his  evidence  whether  of  his  own 
accord,  or  with  reference  to  suggestions  made  by 
the  Magistrate.  QueeN-EMPRESS  v.  Deo- 
KINANDAN,  10  A.  39  =  A.W.N.  1887,264.  [R., 
Rat.  Un.  Cr.  C    584.] 

(3)— Crim.  Pro.  Code  (1882),  s.  191  {c)— Com- 
plaint of  an  offence,  by  whom  to  be  made. — A 
Magistrate  can  take  cognizance  of  an  offence, 
under  s.  191  (c),  upon  the  complaint  of  any 
member  of  the  public  acquainted  with  the  facts 
of  the  case.  The  complaint  need  not  necessarily 
be  by'the  aggrieved  person,  except  in  those  cases 
where  it  is  so  restricted  by  the  Code.  Par- 
ZAND  ALI  V.  HAKUMAN  PRASAD,  18  A.  463  = 
A.W.N.  1896,  149.  (1  B.  600,  F.)  [E.,  14  Cr. 
L.J.  409  =  20  Ind.  Cas.  233.] 

{i)— Complaint,  making  of— Effect.— When  a 
complaint  is  made,  the  proceedings  have  been 
instituted  and  the  prosecution  has  commenced, 
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the  reception  cf  the  complaint  being  a  stage  of 
the  judicial  proceeding  towards  conviction.  iM- 
PERATRIX  V.  LaKSHMAN  SAKHARAM.  2  B 
481      [iJ.,  28  B.  226  =  5  Bom.  L.R.  940.1 

(5)— CriTO.  Pro.  Code  (1861),  s.  23  {dl— Com- 
petency 10  issue  warrants.—Whete  a  Magistrate, 
other  than  a  District  Magistrate  or  a  Magistrate 
in  charge  of  a  Division,  entertained  a  case 
against  the  accused  without  any  complaint 
having  been  preferred  to  him  or  any  report 
made  to  him  by  the  police,  held  that  the  Magis- 
trate was  not  competent  to  entertain  the  com- 
plaint or  to  issue  warrants.  QUEEN  v.  OOMRAO 
SINGH,  3  N.W.P.  317. 

{6)— Conviction  tuithout  complaint— Railway 
Act,  XVIIl  of  1854.— Where  a  Magistrate  con- 
victed a  person  of  an  offence  under  the  Railway 
Act  without  any  sworn  complaint  before  him 
and  acting  only  on  a  private  note  from  a  Rail- 
way officer,  held  that  t  faf  conviction  was  illegal. 
Reg.  v.  L.^RKINS,  4  B  H  C.  Cr.  4. 

(1)—Crim.  Pro.  Code  (1861),  ss.  66.  179,  248, 
257 — Voluntary  appearance  by  accused  to  ansioer 

a   charge— Complaints   lohen    not   necessary. 

When  the  accused  appears  voluntarily  to  an- 
swer a  charge,  the  want  of  a  summons  or  of  a 
complaint  in  order  to  the  issuing  of  a  summons 
becomes  immaterial.  Taking  a  complaint  and 
issuing  a  summons  thereon  are  not  ministerial 
acts,  but  are  judicial  acts.  When  a  case  is  sent 
under  ss.  168.  169  or  170,  Crim.  Pro.  Code, 
1861,  and  a  Magistrate,  to  whom  the  case  is 
sent  by  the  Court,  himself  investigates  it,  no 
complaint  is  necessary,  nor  is  it  necessary  when 
the  Court  itself  holds  an  investigation,  nor 
where  the  accused  is  lawfully  apprehended  by 
the  Police  without  a  warrant  and  duly  brought 
before  the  Magistrate.  REG.  v  SadasHIV- 
APPA  Panduranqapp.^,  5  B.H.C.  Cr.  29. 

(«)-CnTO.  Pro.  Code,  Act  XXV  of  1861, 
s.  AM—Coynplaint  if  necessary—  What  records  to 
call  for.  —  Id  order  to  the  exercise  of  the  powers 
given  by  s.  434  to  the  Sessions  Judge,  it  is  not 
necessary  that  any  complaint  should  be  pre- 
ferred to  him.  In  calling  for  records  un-^er  the 
above  section,  the  Sessions  Judge  can  call  for 
the  proceedings  of  the  subordinate  Magistrate 
which  have  been  called  for  and  examined  by  the 
District  Magistrate.  Reg  v.  Vrijvallabh 
Rat.  Un.  Cr.  C.  S5  =  Cr  Rg.  28-8-1871. 

(9)— C-,iw.  Pro.  Code  (1882).  s.  198— Cow- 
plaint  of  defamation  of  a  jfemale— Complaint  to 
be  made  by  herself. — In  case  of  the  defamation 
of  a  female,  it  is  she  herself,  and  not  a  mere 
male  relative,  who  should  make  a  complaint 
under  s.  198  of  the  Crim.  Fro.  Code.  QUEBN- 
EMPRESS  v.  Kussantin,  Rat.  Un.  Cr.  C  327 
=  Cr.  Rg.  14of  1887. 

{10)—Crim.  Pro.  Code  (1872),  s.  142— O^ence 
under  s.  i9i,  I. P. C,  cognizance  o/.— Where  a 
complaint  was  made  against  a  party, apparently, 
of  taking  or  keeping  the  complainant's  wife  away 
frona  him,  and  the  accused,  against  vrhom  no 
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complaint  in  the  proper  sense  of  the  term  had 
been  made  by  the  prosecutor,  was  charged 
under  s.  494  of  the  Indian  Penal  Code,  held, 
that  the  Magistrate  had  not  acted  without 
jurisdiction,  inasmuch  as  he  had  not  acted  suo 
motu,  but  upon  the  motion  of  the  prosecutor. 
In  the  matter  of  UJJALA  BEWA,  1  C.L.R,  523. 
lAppr.,  25A.  209  =  23  A.W.N.  7  ;  B.,26  C  336.] 

(11)  — Crim.  Fro.  Code  (1898),  s-  190  (1)  (c) 
— Jurisdiction  to  implead  a  person  not  charged 
as  accused. — Where  a  M^gist^ate  has  taken 
cognizance  of  an  offence,  on  the  case  having 
been  duly  referred  to  him  by  a  superior  Magis- 
trate, be  has  the  power,  although  he  is  not 
specially  empowered  under  s.  190  (1)  (c),  to 
implead  a  person  doc  before  the  Court  and  issue 
process  against  him  and  try  him.  CHARU 
Chandra  Das  v.  Narendra  Krishna 
Chakravarti,  i  C.W.N  367.  [F.,  11  Cr.L. 
J.  489  =  7  Ind.Cas.  461=U.HR.  1910,  Cr.P.C. 
2,  3S  P.R.  1904,  Cr.=68  P  L  R  1904  ;  R.,  18 
C.W.N.  921,  14  Cr.L. J.  290  =  19  Ind.  Cas.  946 
=  9  N.L.R.65;  D.,  a9  C.  119=^13  Cr.L. J.  433  = 
15  Ind.  Cas.  65.] 

(12)— Crim,  Pro.  Code  (1898),  ss.  200,  202— 
Complaint  by  Government  Pleader  without  per- 
sonal knowledge  — Where  proceedmgs  were  com- 
menced on  the  complaint  of  the  Government 
Pleader  who  had  no  persona!  knowledge  of  the 
matters  contained  in  ihe  proceedings,  held,  that 
there  was  no  complaint  properly  so  called  on 
which  a  judicial  inquiry  can  be  based.  CHAMRO 
Sahu  v.  Emperor.  11  C,  W  N  170  =  S  Cr.L. 
J.  13.  [R.,  15  C.L  J.  517  =  16  C.W.N.  1105  = 
13  Cr.L.J.  609  =  16  Ind.  Cas.  257.] 

(13)— Criw.  Pro.  Code  (1871),  ss.  67;  468 
(ss.  203,  195  0/  the  Code  of  1898)— Delay  in  pre- 
senting the  accused  after  receipt  of  sanction — 
Refusal  to  entertain  the  complaint,—  Where  the 
complainant  could  give  no  satisfactory  explana- 
tion of  his  delay  in  coming  forward  to  prosecute 
for  more  than  three  months  after  sanction  had 
been  given,  held,  that  the  Magistrate  was  justi- 
fied in  refusing  to  entertain  the  complaint. 
High  Court  Proceedings,  9th  Jan.  187 1, 
2  Weir  15^  =  6  M.H.C.  App.  15. 

(14) — Complaint  of  forgery  of  document — 
Pending  civil  suit, —  It  is  desirable  that  crimi- 
nal proceedings  on  a  charge  of  forgery  should  be 
postponed,  until  the  decision  of  a  suit,  in  which 
the  genuineness  of  the  document  is  in  dispute, 
if  such  su\t  is  pending.  Sankarayya  v. 
Kerala  SUBBA  Aiya,  2  Weir  260  =  2  Weir 
S31. 

(15) — Enticing  away  a  married  woman,  com- 
plaint of— Trial  for  bigamy,  validity  of. — Pre- 
ferring a  complaint  is  an  essential  condition  of 
the  Magistrate's  jurisdiction  to  enquire  into  and 
try  an  offence  falling  under  Chapter  XX,  I. P.O., 
and  the  extent  of  the  jurisdiction  so  founded  is 
limited  to  offences  covered  by  the  facts  com- 
plained of.  Where  the  complaint  is  one  for  an 
offence  under  s.  498,  Penal  Code,  the  Magistrate 
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cannot  convict  the  accused  of  an  offence  under 
s.   494,    I. P.O.      PAIZ    AHMED  v.  EMPRESS,   S 
P.R.  1879.  Cr.      [R.,  19  P.R.  1832,  Or.] 

(16) — Power  to  entertain  complaints  on  Police 
report. — 'A  Third  Class  Magistrate,  authorised  to 
receive  complaints  under  s.  23  (a)  (2),  Crim. 
Pro.  Code,  1872,  is  competent  to  entertain  com- 
plaints on  the  report  of  a  Police  officer.  CROWN 
V.  Rama,  27  PR.  1873,  Cr. 

(n)— Report  of  Police  officet — Crim. Pro.  Code 
(Act  XXV  of  1861),  s.  63— Act  X  of  1872.  s  142 
— Knowledge — Report  of  Police — Interference  of 
High  Court,  — ^.  68  of  the  Criminal  Procedure 
Code  applies  only  to  cases  iu  which  the  private 
individual  injured  or  aggrieved  does  not  come 
forward  to  make  a  formal  complaint. That  section 
is  intended  for  the  purpose  of  enabling  a  Magis- 
trate to  take  care  that  justice  may  be  vindicated, 
notwithstanding  that  the  parsons  individually 
aggrieved  are  unwilling  or  unable  to  prosecute  ; 
and,  even  in  such  cases,  the  jurisdiction  to  arrest 
requires,  for  its  foundation,  knowledge  o!  the 
fact  of  an  offence  having  been  committed  and 
that  knowledge  must  be  either  personal  or  deriv- 
ed from  testimony  legally  given.  The  report  of 
the  Police,  or  aoy^statement  which  falls  short  of 
an  actual  formal  complaint,  or  of  a  statement 
made  on  oath,  is  not  sufficient  in  law  to  give  a 
Magistrate  jurisdiction  to  issue  his  warrant.  In 
this  case,  although  the  Magistrate  had  acted 
illegally  before  evidence  was  recorded,  and  had 
shown  a  want  of  discretion  in  some  of  the  stages, 
the  HighCourt  refused  to  quash  the  Magistrate's 
order  directing  the  prisoners  to  be  put  upon 
their  defence,  on  the  ground  that  the  order  had 
been  made  by  a  competent  officer  atier  hearing 
evidence,  which  was  judicially  received  and  re- 
corded. Queen  v.  Surbndra  Nath  Roy, 
5  B.L.R.  271  =  13  W.R.  Cp.  27.  M»oL,13B. 
600,  14  W.R.  Cr.  41;  R.,  19  W.R.  Cr.  4  ;  F., 
10  C.W.N.  775.] 

{\%)—Act  XXV  of  1861,  s.  &%— Private  infor- 
mation,— A  belief,  founded  on  private  and 
anonymous  information,  is  not  knowledge  with- 
in the  meaning  of  s,  68  of  the  Criminal  Pro- 
cedure Code.  In  the  matter  of  MaHESH 
Chandra  Banerjbe,  4  B.L.R.  Ap.  1  =  13  W, 
R.  Cp.  1.  [R  ,  6  M.  63,  18  A.  380;  F.,  10  C.W. 
N.  775,  20  W.R.  Cr.  23.] 

(\9)— Petition  of  third  person — Crhn-  Pro. 
Code  (1872),  s.  'iQb-Magistrate  entertaining 
petition  by  third  party. — Certain  parties  having 
complained  in  the  Magistrate's  Court  of  assault 
or  ill-usage  by  the  order  of  one  whom  they  called 
their  zamindar,  with  a  view  to  making  them 
pay  enhanced  rent,  both  the  complainants  and 
theaccused  were  absent  when  the  case  was  called 
on  for  hearing.  As  the  Magistrate  was  about  to 
dismiss  the  complaint,  a  third  party  appeared 
and  alleged  that  the  complaint  had  been  made 
with  the  connivance  of  the  accused  for  the  pur- 
pose of  fabricating  evidence  of  his  right  or  title 
to  the  mouzah,  where  the  complainants  lived. 
Thereupon,  the  Magistrate  compelled  the  com- 
plainants to  appear,  took  down  the   evidence  of 
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Borne  of  them,  reoeived  a  counter-complaint  from 
the  third  part}  above  mentioned,  and  convicted 
the  complainants  under  the  Penal  Code,  s,  193, 
and  sentenced  them  to  imprisonment.  Held 
that  the  Magistrate  ought  not  to  have  entertain- 
ed the  third  party's  petition,  or  compelled  the 
complainants  to  g)  on  with  their  case  ;  and 
that,  under  the  circumstances,  the  evidence 
given  was  not  judicial  evidence.  Inre  DUKHUN 
Pahan,  24  W.R.  Cr.  32. 

(20) — Power  of  Magistrate — Information  of 
third  person. — It  is  open  to  a  Magistrate  to  take 
cognizance  of  a  case  on  the  information  of  a 
third  person  without  any  complaint  by  the 
party  injured.  In  the  matter  of  RamruttuN 
Neogbb,  6  W.R.  Cr.  3. 

(21)— Extra-judicial  knotvledge  of  Magistrate 
—  Crim. Pro. Code  (1861).  s.  68 — Summons ivith- 
out  complaint.  — The  Magistrate  of  a  District,  or 
the  Magistrate  in  charge  of  a  division  of  a 
district,  is  competent,  utider  s.  68  of  the  Code  of 
Criminal  Procedure,  without  any  complaint,  to 
take  cognizance  of  any  ofience  which  may  come 
to  his  knowledge  and  may  issue  a  summons 
against  the  person  known  or  suspected  to  have 
committed  such  offence,  in  the  same  manner 
as  if  a  complaint  had  been  made  against  such 
person.  This  power  is  not  affected  by  the  cir- 
cumstance that  the  offence  with  which  the 
accused  was  charged  came  to  the  knowledge  of 
the  Magistrate  otherwise  than  through  a  petition 
which     was    presented     against    the    accused. 

BissESHUR  ROY  V.  Baboo  Hubpershad 
Singh,  U  W.R.  Cr,  1. 

(2 2) — Previous  enquiry  —  Crim.  Pro.  Code, 
1872,  ss.  146,  147 — Procedure. — When  a  com- 
plaint first  comes  before  a  Magistrate,  it  is  open 
to  him  to  proceed  under  ss.  146  and  147.  After 
issuing  his  warrant,  and  bringing  the  accused  be- 
fore the  Court,  he  is  bound  to  go  on  with  the 
trial  and  hear  the  case  for  the  prosecution;  it  will 
be  too  late  for  the  previous  inquiry  provided 
for  by  s.  146,  at  that  stage.  R.^MKANT  SiRCAR 
V.  Jadub  Chundeb  Dass  Byragee,  21  W. 
R.  Cr.  44. 

(23) — Case  irregularly  sent  by  Civil  Court — 
Investigation  without  complaint — Crim,  Pro. 
Code  (1861),  s.  68.— Although  a  Civil  Court 
would  be  acting  irregularly  m  sending  to  the 
Magistrate  for  investigation  a  case  of  using  or 
attempting  to  use  false  evidence  when  no  ''uit 
was  pending  in  that  Court,  yet  as  the  Court 
had  given  its  sanction  to  the  prosecution  of  the 
ofience,  held  that  it  was  in  the  competency  of 
the  Magistrate,  under  s.  68  of  the  Code  of 
Criminal  Procedure,  even  without  a  charge  or 
complaint,  to  proceed  to  investigate,  and,  if 
necessary,  to  commit  for  trial  to  the  Sessions 
Court.  Queen  v.  Doorga  Nath  Roy,  8  W.R. 
Cr.  9. 

(24)— Case  referred  by  Civil  Court — Crim. 
Pro.  Code,  s.  273 — Power  to  refer. — The  various 
modes  in  which  Civil  proceedings  can  be  insti- 
tuted under  the   Code   of  Criminal   Procedure 
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pointed  out.  BHUGOBAN  CHUNDER  PODDAR 
V.  Mohun  Chunder  CHUCKERBUTTY,  12  W 
R.  Cf.  49. 

[25)  — Irregularity  in  recording  complaint  — 
Complaint  not  reduced  to  writing — Act  X  of  1872, 
ss.  144,  44  and  283— Crim.  Pro.  Code  {Act 
XXV  of  1861),  ss.  66,  273,  426  and  439— 
Irregularity  in  commencing  proceedings.  —  Under 
s.  66  of  the  Code  of  Criminal  Procedure,  the 
examinat'on  of  the  prosecutor  should  be  reduced 
to  writing  and  signed  by  him.  When  a 
complaint  is  made  before  a  Magistrate,  but 
not  reduced  to  writing,  he  cannot,  under  s,  273 
of  the  Code  of  Criminal  Procedure,  refer  the 
case  to  a  Deputy  Magistrate  for  trial.  Ss.  426 
and  439,  Crim.  Pro.  Code,  1861,  do  not  apply 
to  a  case  where  the  prosecution  is  not  com- 
menced by  a  complaint,  as  directed  in  the  Code. 
A  conviction  with  such  irregularity  cannot 
stand  pood,  merely  because  the  amount  of 
punishment  would  have  been  the  same  if  proper 
proceedings  had  been  instituted.  QUEEN  v. 
Mahim  Chandra  Chuckerbutty,  3  B.L  R. 
A.  Cr.  67. 

(26) — Authorization  to  proceed  with  case — 
Form  of  complaint,  irregularity  or  defect  m. — 
A  Court  of  Session  is  competent  to  proceed  to 
the  trial  of  a  prisoner  brought  before  it  upon  a 
charge  by  a  Magistrate  authorized  to  make  a 
commitment,  though  the  complaint  or  authori- 
zation be  contained  only  in  a  letter,  from  the 
Judge  of  that  Court  to  the  Magistrate  of  the 
District,  sent  with  the  record  of  the  case  not- 
withstanding an  irregularity  or  defect  of  form 
in  recording  the  complaint.  The  complaint  or 
authorization  of  the  Court  before  which,  or 
against  the  authority  of  which,  an  offence  men- 
tioned in  Ch.  XI  of  the  Code  of  Criminal  Proce- 
dure is  alleged  to  have  been  committed  is  a 
sufficient  warrant  for  the  commencement  of 
criminal  proceedings.  QuEEN  v.  Narayan 
Naik.  5  B.L.R.,  F.B.,  660,  14  W.R.  Cr.  34. 

(27) — Complainant  —  Omission  to  examine 
complainant— Summons. — The  Deputy  Magis- 
trate was  held,  to  have  been  wrong  in  summon- 
ing the  parties  charged  before  the  complainant 
had  been  examined  on  oath  or  solemn  affirma- 
tion. RUJEEB  MUNDLE  v.  LOCHUN 
MUNDLB,  W.R.  1864.  Cr.  37. 

(28) — Offence  charged  under  particular  sec- 
tion of  Penal  Code— Power  of  Magistrate  to  ap- 
ply any  other  section  applicable. — A  Magistrate 
is  not  bound  to  adhere  to  any  particular  sec- 
tion of  the  law  which  may  be  mentioned  by  a 
complainant  in  his  complaint,  but  may  apply 
any  section  which  he  thinks  applicable  to  the 
case,  so  long  as  the  parties  are  not  misled  and 
the  proper  procedure  is  observed.  KalIDAS 
BHUTTACHARJEE  V.  MOHBNDRONATH  CHAT- 
TERJEE.  12  W.R.  Cr,  40. 

(29) — Complaint  not  reduced  to  writing  or 
signed. — On  receipt  of  a  petition  from  the 
complainant,  the  Magistrate,  without  examin- 
ing  him   and   reducing    his     examination   to 
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writing  and  obtaining  a  signature  thereto,  or 
appending  his  own  signature  as  Magistrate, 
referred  the  petition  to  a  Deputy  Magistrate 
lor  trial.  The  Deputy  Magistrate  cried  and 
convicted  the  accused.  Oa  a  reference  from 
the  Sesssons  Judge,  on  the  ground  that  the 
proceedings  were  irregular  under  s.  66,  Act 
XXV  of  1861,  and  that,  therefore,  the  order  of 
the  Deputy  Magistrate  was  without  jarisdio- 
tion,  held  that  the  petition  was  sufficient,  and 
that  the  Magistrate  was  justified  in  miking 
over  the  petition  to  a  Deputy  Magistrate,  who 
had  the  full  powers  of  a  Magistrate  for  enquiry 
and  trial.  QUEEN  v,  Umesh  CHANDRA 
CHOWDHRY,  5B.L.R.  160=14  W.R.  Cr.  1. 

i. — Procedure  on  receipt  of  complaints. 

{1)—Crim.  Pro.  Code  (1882),  s.  200— Exami- 
nation of  the  complaina7it — Duty  of  Magistrate. 
— On  receiving  a  complaint  in  a  summons  case, 
the  Magistrate  should  examine  the  complainant 
on  oath  and  should  reduce  the  substance  of  the 
examination  (or  have  it  reduced)  to  writing.  It 
is  not  a  sufficient  compliance  with  the  require- 
ments of  the  section  to  merely  call  upon  the 
complainant  to  swear  to  the  complaint  as  it 
was  filed  and  to  sign  it.  The  substance  of  the 
examination,  which  is  by  law  required  to  be 
reduced  to  writing,  must  be  distinct  from  the 
complaint.  KESRI  v.  MUHAMMAD  BAKHSH, 
18  A.  221  =  A.W.N.  1896,  35.  (9  A.  666.  Z).). 
[B.,  6  Bom.  L.R.  662  =  15  C.L.J.  517  =  16  C 
W.N.  1105  =  13  Cr.L.J.  609  =  16Ind.  Gas.  257.] 

(2) — Examination  of  complainant — Duty  of 
Magistrate. — A  Magistrate  is  bound  to  hear  a 
complaint  on  its  bemg  duly  presented  to  him. 
It  is  not  competent  to  him  either  to  refuse  to 
take  cognizance  or  to  postpone  its  investigation 
sine  die  on  the  ground  of  a  non-existent  Civil 
proceeding.  In  re  CHHATRASANGJI,  Rat.  Un, 
Cr.  C.  206. 

(3) — Examination  of  complainant— Duty  of 
Magistrate-— '^here  a  complaint  is  made  before 
a  Magistrate,  he  is  bound  to  examine  the  com- 
plainant on  oath  and  then  to  proceed  according 
to  law.  Where  a  complaint  was  filed  regarding 
the  conduct  of  a  Government  Officer,  the 
Magistrate  called  for  a  report  from  the  officer 
concerned,  and  feeling  satisfied  with  it,  rejected 
the  complaint.  Held  that  the  action  of  the 
Magistrate  in  calling  for  a  report  was  not  pro- 
per, and  that,  in  any  case,  he  ought  to  have 
heard  the  complainant  and  his  witnesses  before 
acting  upon  any  statement  made  by  the  person 
complained  against.  In  re  SUBRAO  RAM- 
CHANDRA,  Rat.  Un.  Cr.  C.  934  =  Cr.  Rg.  6  of 
1898. 

(41 — Examination  of  complainant — Duty  of 
Magistrate— Crim.  Pro.  Code  (1882).  ss.  200, 
202,  203. — Upon  the  receipt  of  a  complaint, 
it  is  the  duty  of  a  Magistrate  to  ex^,mine  the 
complainant  on  oath.  Although  it  is  competent 
for  him  to  dismiss  the  complaint  under  s.  203, 
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he  can  only  do  so  after  examining  the  complain- 
ant as  required  by  s.  200.  If  an  investigation 
into  the  subject-matter  of  the  complaint  is 
necessary,  it  should  be  conducted  by  the 
Magistrate  himself,  or  by  some  properly 
qualified  officer.  It  is  not  a  proper  procedure 
to  call  on  the  person  complained  against  to 
submit  a  report  as  to  the  truth  or  otherwise  of 
the  allegations  made  against  him.  SATYA 
Charan  Ghose  v.  Chairman  of  the 
Utterparah  Municipality,  3  C.W.N.  17. 

(5) — Crim,  Pro. Code,  s.  203 — Examinationof 
tviinesses, — Where  a  Magistrate  has  not  disposed 
of  a  case  under  s.  '^OB,  Crim.  Pro.  Code,  1882, 
but  has  issued  a  summons  to  the  complainant's 
witnesses,  he  is  not  at  liberty  to  stop  the  case 
whenever  he  likes,  but  is  bound  to  examine 
the  witnesses  tendered  by  the  complainant 
before  acquitting  the  accused.  An  acquittal 
of  the  accused  on  a  consideration  of  the  com- 
plainant's statement  alone  is  not  legal.  QUEEN- 
EMPRESS  v.  Sinnai  GOVINDAN,  20  M.  388  =  2 
Weir  251. 

(6) — Examination  of  complainant  and  witness- 
es— Dismissal  of  complaint. — Until  a  Magistrate 
has  at  least  examined  the  complainant,  he  is 
not  in  a  position  to  exercise  the  discretionary 
power  given  by  s.  67,  Crim.  Pro.  Code,  to  issue 
process  or  dismiss  the  complaint.  RaNGA- 
SWAMI  GOUNDAN  V.  8ABAPATHY  GOUNDEN, 
i  M  H.C.  162. 

(7) — Poioers  of  District  Magistrate  to  send 
case  for  trial  by  subordinate  Magistrate. — The 
omission  of  a  District  Magistrate  to  reduce  to 
writing  the  examination  of  the  complainant 
on  a  complaint  directly  preferred  to  him,  before 
he  refers  it  to  a  subordinate  Magistrate  for 
disposal,  is  an  illegality  which  vitiates  all  the 
proceedings  taken  subsequently.  QUEEN  v, 
Bhikareb  Nawab  abdoolla,  i  N.W.P.  88. 

(8)  — Crim.  Pro.  Code  (1882),  ss.  155,  202, 
203  —Duty  of  Magistrate  on  receiving  complaint 
■ — Reference  to  Police. — It  is  not  a  proper  course 
for  a  Magistrate,  when  a  complaint  is  made 
before  him  of  an  oSence  of  which  be  has  cogni- 
zance,to  refer  the  complainant  to  a  Police  officer. 
He  is  bound,  when  the  circumstances  giving 
jurisdiction  exist,  to  receive  the  complaint,  and 
to  deal  with  it  according  to  law.  A  different 
course  would  foster  abuses  and  defeat  the  pur- 
pose of  the  law,  which  is  to  give  to  the  persons, 
who  have  been  injured,  an  access  to  justice  inde- 
pendent of  the  Police.  In  re  JANKIDAS  GURU 
SITARAM,  12  B.  161. 

(9)— Crim.  Pro.  Code  (1882),  ss.  202  and  350 
— Power  of  Magistrate  to  refer  n  case  that  had 
been  partially  heard  by  his  predecessor  to  Police. 
— Where  a  Magistrate,  accepting  a  complaint, 
issued  process  upon  it  and  examined  certain 
witnesses  for  the  prosecution,  his  successor  in 
office  would  not  be  entitled  to  ignore  what  the 
former  bad  done  and  to  refer  the  case  to  the 
Police  for  enquiry  and  report.  He  could,  under 
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8.  350,  Grim.  Pro.  Code,  1882,  re-commenoe  the 
inquiry,  buo  the  inquiry  referred  by  that  section 
would,  under  s.  i,  not  include  a  reference  to  the 
Police  such  as  the  original  Magistrate  might 
direct.  Sadagopachariar  v.  RAGAVA- 
■CHARYAR,  9  M.  282  =  2  Weir  243  =  2  Weir  430. 
{fi.,  14  P. R.  1903,  Cr.  =  175  P.L.R.  1903,  1914 
M.W.N.  646.] 

(10)— Criw.  Pro.  Code  (1882),  s.  202— Power 
of  Magistrate  to  send  cases  to  Police  for  inquiry. 
— A  Magistrate  is  empowered,  under  s.  202,  to 
•send  a  case  for  inquiry  by  the  Police  only  when 
he  distrusts  the  truth  of  the  complaint.  The 
section  also  requires  the  Magistrate  to  give  his 
'reasons.  Great  caution  should  be  shown  in 
sending,  for  investigation  by  the  Police,  charges 
against  members  of  that  force.  In  such  cases, 
it  would  generally  be  better  that  inquiry  should 
be  prosecuted  by  a  Magistrate.  QUEEN- EM- 
PRESS V.  KANAPPA  PILLAI,  20  M.  387  =  2 
Weir  240.  [F.,  A.W.N.  (1902).  195,  U  Or.  L. 
J.  205  =  5  Ind.  Gas.  714=4  P.W.R.    1910,  Cr.] 

(11)— Crim.  Pro.  Code  (1898),  ss.  4,  196,  287 
and  537 — Police  officer  snaking  a  complaint — 
Validity  of  such  complaint — Informality  tn  com- 
plaints—  Report  of  Police  officer — Prosecuting 
Inspector — Charge  defective  in  stating  offence 
committed  under  s.  124-4,  Penal  Code — Effect — 
"Swaraj"  and  "Boycott." — What  s.  196.  Grim. 
Pro.  Code,  requires  is,  that  the  complaint 
should  be  made  upon  authority  from  the  Local 
Government.  There  is  nothing  in  s.  196,  Crim. 
Pro.  Code,  to  warrant  the  construction  that 
the  actual  complaint  must  be  expressly  autho- 
rised by  the  Local  Government.  The  only 
question  which  the  Court  has  to  consider  with 
reference  to  that  section  is,  "  Is  the  complaint, 

<  which  I  am  asked  to  entertain,  a  complaint 
made  by  the  order  or  under  the  authority  of 
the  Government?  "  A  complaint  is  none  the 
less  a  complaint,  because  it  is  put  in  by  a 
Police  officer.  The  report  of  a  Police  officer 
must  be  some  statement  made  in  connection 
with,  or,  at  least,  under  colour  of  the  duty  of 
the    maker    as  a  Police  officer.     It  is   not  the 

.  duty  of  a  Prosecutiog  Inspector  to  make  reports 
of  offences  to  Magistrates  under  s.  124-A,  Penal 
Code.  Where  a  complaint  did  not  set  out  the 
speeches  or  the  alleged  seditious  words,  which 
were  the  subject-matter  of  the  subsequent 
charge,  there  is  no  informality  in  it.  The  com- 
plaint is  not  intended  to  give  information  to 
the  accused.  Even  if  it  were  defective,  in  that 
it  might  not  have  set  out  the  dates  of  the 
speeches  and  the  nature  of  the  alleged  seditious 
matter,  it  would,  almost,  bean  irregularity 
within  s.  537  (a)  of  the  Crim.  Pro.  Code.  Not- 
withstanding the  omission  of  the  particulars 
which  a  charge  ought  to  contain,  should  the 
accused  in  fact  be  not  misled  by  the  omission, 
and  the  omissioa  did  not  occasion  a  failure  of 
justice,  the  High  Court,  as  a  Court  of  appeal, 
will  not  reverse  a  conviction  on  the  bare  ground 
of  the  irregularity.  The  notes  of  Police  officers 
used  for  the  purpose  of  refreshing  their  memory 
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in  accordance  with  which  they  gave  their  evid- 
ence, may  be  allowed  to  become  part  of  the 
record  of  the  case.  Where  there  is  a  series  of 
speeches  or  lectures  on  one  topic,  all  delivered 
within  a  short  period  of  time,  one  may  bo  con- 
sidered for  the  purpose  of  throwing  light  on  the 
real  meaning  and  intent  of  another,  and  on  the 
state  of  mind  of  the  speaker  with  reference  to 
the  object-matter  of  the  other  speeches — a 
principle  recognised  in  Illus.  (e)  to  s.  14, 
Evidence  Act,  and  acted  on  in  cases  of  prosecu- 
tions for  sedition  in  all  the  other  High  Courts 
in  India.  A  statement  made  by  an  accused 
person  to  the  Supermteudent  of  a  District  Jail, 
with  the  request  that  it  might  be  placed  on  the 
record,  and  so  placed,  was  held  to  be  admissible 
in  evidence  under  s.  287,  Crim.  Pro  Code,  as 
evidence  of  an  intention  relevant  to  a  charge 
under  s.  124A,  Penal  Code.  The  word 
"  Swaraj"  must,  in  trying  to  ascertain  whether 
the  language  used  by  an  accused  person  is  sedi- 
tious, be  construed  with  reference  to  his  speech 
as  a  whole  and  not  with  reference  to  isolated 
passages  taken  apart  from  their  context.  The 
speech  in  the  particular  case,  jud  gipg  it  on  the 
evidence,  actually  adduced,  was  held  to  mean 
not  only  the  exclusion  of  the  present  Govern- 
ment, but  also  to  urge,  if  necessary,  the  use  of 
force  in  order  that  that  end  might  be  attained. 
With  reference  to  the  term  "  Boycott,"  their 
Lordships  observed  that  it  was  scarcely  neces- 
sary to  say  that  language,  advising  a  strike  of 
workmen,  or  the  boycott  of  foreign  goods,  was 
not  in  itself  seditious,  however  misguided  or 
mischievous  such  advice  mie;ht  be.  In  re 
Subramania  Siva.  3  M.L.T.  1  =  32M.  3=9 
Cr.  L.J.  108  =  1  Ind.  Cas.  22. 

{11)— Crim.  Pro.  Code,  Act  XXV  of  1861, 
s.  1&2— Jurisdiction  of  District  Mgistrate  to 
trasfer  case  sent  to  hitn — The  Magistrate  of  a 
District,  to  whom  a  case  has  been  sent  by  a 
Munsiff  for  prosecution,  has  no  power  to  refer 
the  case  to  a  Full  Power  Magistrate,  and  the 
latter  has  no  jurisdiction  to  try  the  case  with- 
out a  complaint.  N.B. — In  connection  with 
the  same  case,  a  letter  was  sent  by  the  High 
Court  to  the  Magistrato  to  inform  him  that  a 
Magistrate  can  try  a  case  in  which  the  accused 
has  been  legally  arrested  by  the  Police  without 
a  warrant.  REG.  v.  DiPCHAND  KHUSHAL,  i 
B.H.C.  Cr.  30.  [ExpL,  Rat.  Un.  Cr.  C.  8  ;  R., 
5  B.H.C.Cr.  29,  5  B.H.C.  69.] 

(13)— Crim.  Pro.  Code,  Act  XXV  of  1861, 
s.  276 — Sub- Magistrate' s potver\io  refer. — A  sub- 
ordinate Magistrate,  who  has  no  jurisdiction  to 
try  a  case,  has  no  power  to  refer  it  to  a  Pull 
Power  Magistrate,  and  the  latter  cannot  try 
the  case  without  a  complaint  being  made  to 
him.  Reg  v.  ;Baqu  valad  OWSARI  et  al,  4 
B.H.C.  Cr.  34.  [ExpL,  Rat.  Un.  Cr.  Cas.  8  ;  R., 
5  B.H.C.Cr.  29.] 

(14)— Siamp  Act  X  of  1862,  s.  3— Absence 
of  complaint  —  Memorandum  by  Collector— 
Crim.  Pro.  Code  (1861),  s.  69.— la  the  absence 
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of  a  complaint,  as  required  by  s,  66,  Grim.  Pro. 
Code,  either  by  the  Collector  or  any  person 
duly  authorised  on  his  behalf,  a  conviction  and 
sentence  under  s.  3  of  Act  X  of  1862,  is  not 
sustainable.  A  memorandum  under  the  sig- 
nature of  the  Collector  cannot  be  accepted  in 
the  place  of  a  complaint  so  as  to  authorise  the 
issuing  of  a  complaint.  REG.  v.  BAI  DlVALI, 
5B.H.C.  Cr   48. 

(15)— CnTO.  Pro.  Code  (1861),  s.  250— Trial 
for  offence  different  from  the  one  coviplained  of. 
— If  a  Magistrate,  to  whom  a  proper  complaint 
has  been  made,  finds  on  the  evidence,  that 
an  ofience  different  from  the  one  expressly 
charged  has  been  committed,  he  has  power  to 
enquire  and  proceed  against  the  accused  with 
regard  to  such  other  offence.  REG  v.  DHONDU 
Eamchandba,  5  B.H.C.  Cr.  100.  [R,,  11 
C.P.L.  R.  9,  Cr.] 

(16) — Conviction  for  an  offence  different  from 
that  complained  of,  validity  of. — Where  a  Magis- 
trate disbelieved  a  complaint  as  origina/ly 
framed,  and  drew  fresh  charges  of  wrongful 
confinement  and  assault,  and  convicted  the 
accused  without  giving  them  an  opportunity 
of  properly  defending  themselves,  and  the 
Sessions  Judge,  on  appeal,  went  even  further 
and  disbelieved  the  case  both  as  originally 
made,  as  also  the  one  made  out  by  the  Magis- 
trate, and  yet  convicted  the  accused  on  a  charge 
of  assault,  held,  that  that  was  not  the  proper 
way  of  dealiijg  with  the  case  and  the  accused 
ought  not  to  have  been  convicted  of  an  offence 
which  did  not  form  the  subject-matter  of  the 
complaint,  specially  when  all  other  matters 
relating  to  the  event  were  found  to  be  false  or 
not  proved.  RAMESWAR  SinGH  v.  JOGI 
Sahoo,  3  C  W.N.  296. 

in)— Grim.  Pro.  Code  (1861),  ss.  66-4  and 
155 — Report  of  Police  officer — Complaint  on  oath 
—  Warrant  case.— In  cases  in  which  the  Police 
might  not  arrest  without  a  warrant,  a  warrant 
cannot  be  legally  issued  except  on  a  complaint 
on  oath.  Where  the  Magistrate  is  empowered 
to  act  on  such  complaint  or  on  the  report  of  a 
Police  officer  (s.  66-A  of  the  Grim.  Pro.  Code), 
the  report  thus  referred  to  does  not  mean  any 
communication  frcm  the  Police  officer,  but  a 
formal  report  drawn  up  under  s.  155  of  the 
Grim.  Pro.  Code,  in  cases  in  which  the  Police 
may  arre?t  without  warrant.  REG.  v.  JAFAR 
Ali,  8  B  H  C.  Cr.  113.  [Appr-,  U.B.R.  (1S92 
to  1896),  28,  3  Bom.  L.R.  568  ;  R.,  10  B.H.C. 
Cr.  70,  26  B.  150,  F.B,,  2  LB.R.  146,  P.B.] 

(18)— Crim.  Pro.  Code  (1898),  s.  254— Coto- 
vlaint  of  defamation — Further  charge  of  crimi- 
nal force  made  in  course  of  deposiiion  by  com- 
plainant— Conviction  for  criminal  force. — The 
accused  was  tried  at  one  trial  for  defamation 
and  for  using  criminal  force.  He  was  in  the 
first  place  charged  with  defamation,  but  the 
complainant,  in  the  course  of  her  deposition, 
further  charged  him  with  using  criminal  force. 
'The  Magistrate  tried  him  jointly  for  both  the 
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offences,  acquitted  him  of  the  former  offence 
but  convicted  him  of  using  criminal  force. 
Held,  that  the  Magistrate's  procedure  was  legal, 
inasmuch  as  the  allegation  made  by  the 
complainant  constituted  a  fresh  complaint  of 
another  offence  and  the  accused  had  had  an 
opportunity  of  meeting  the  fresh  accusation. 
King-Emperor  v.  Luis  Mingel  Fonceca, 
3  Bom.  L.R.  675. 

[\^)— Court  Fees  Act  VII  of  1870,  s.  31— 
Non-cognisable  offence — Complaint — Conviction- 
— Refund. — Where  a  complaint  of  a  non- 
cognizable  offence  results  in  a  conviction,  the 
stamp  duty  on  the  complaint  can  be  refunded. 
Reg.  v.  Bhimya,  Rat.  Un.  Cr.  C.  79  =  Cr. 
Rg.  27-11-1873. 

(20)— Crim.  Pro.  Code  (1882),  s.  191.  receipt 
of  complaint  under — Proceedings  by  Magistrate 
— "  May  take  cognizance  of  "  meaning  of. — The 
use  of  the  term  "  may  take  cognisance  of  an 
offence"  in  s.  191  of  the  Grim.  Pro.  Code,  does 
not  make  it  optional  with  a  Magistrate  to  hear 
a  complaint,  but  refers  to  the  action  of  the 
Magistrate  in  taking  cognisance  of  an  offence 
in  either  of  the  specified  courses  in  which  the 
facts  constituting  the  offence  may  be  brought 
to  his  notice.  He  is  bound  to  examine  the 
complainant  and  can  then  either  issue  sum- 
mons to  the  accused,  or  order  an  enquiry  under 
8.  202,  or  dismiss  the  complaint  under  s.  203. 
Umer  ali  v.  Safer  ali,  13  C  334.  {F„  4 
O.C.  127  ;  R.,  13  Cr.  L.J.  609  =  16  Ind.  Gas. 
257  =  15  C.L.J.  517  =  16  C.W.N.  1105.] 

(21)— Criw.  Pro.  Code  (1898),  ss.  190,  191— 

Cognizance  of  a  case  taken  upon  an  anonymous 
communication — Transfer. — Where  cognizance 
of  a  case  is  taken  upon  an  anonymous  com- 
munication, and  not  upon  a  complaint  or  Police 
report,  the  accused  are,  under  the  provisions  of 
s.  191,  entitled  to  claim  that  the  case  should 
be  tried  by  a  Magistrate  other  than  the  one 
who  has  taken  cognizance  of  the  case  under 
cl.    (c)    of   s.    190.     In   the     matter    of    HARI 

Narayan  Biswas.  3  C.W.N.  65. 

(22)— CH7W.  Pro.  Code  (1898),  ss.  202,  20a 
and  476 — Referring  of  a  case  triable  by  Court 
of  Session  to  a  subordinate  Magistrate  of  Second 
Class — Order  for  the  prosecution  of  the  com- 
plainant on  report  frcm  the  Magistrate. — On  the 
complaint  of  a  case  triable  by  a  Courc  of  Ses- 
sion, the  District  Magistrate  made  over  the  en- 
quiry to  a  subordinate  Magistrate  with  Second 
Class  powers,  and  the  District  Magistrate,  on 
receiving  a  report  that  the  complaint  was  false, 
ordered  the  prosecution  of  the  complainant 
for  an  offence  under  s.  211,  I.P.G.  Held,  that 
the  subordinate  Magistrate  had  no  jurisdiction 
in  the  case,  that  the  District  Magistrate  could 
not  make  over  the  case  to  any  other  Magistrate 
without  having  previously  examined  the  com- 
plainant and  that  the  enquiry  ordered  would 
not  come  either  under  s.  202  or  under  s.  203, 
and  that  the  order  for  the  prosecution  of  the 
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complainant,  was,  therefore,  illegal.  BUDH 
Nath  Mahato  v.  Empress.  4  C.W.N.  303. 
{F.,  12  Cr.  L.J.  539=12  Ind.  Ca8.  515  =  2  P. 
R.  1912.  Or.  =  11  P  L.R.  1912  ;  R.,  33  C.  1  =  2 
C.L.J.  228  =  10  C.W.N.  158.] 

(23)— GVim.  Pro.  Code  (1898),  s.  190,  cl.  (c) 
— Deputy  Commissioner,  as  Magistrate  and 
Revenue  Officer — Trial  of  a  Revenue  case  by  him 
— Revisional  poioers  of  High  Court. — Where  a 
Deputy  Commissioner,  who,  as  a  Revenue 
Officer,  is  entitled  to  complain  regarding  an 
offence  against  the  public  revenue,  himself 
instituted  proceedings,  that  is  to  say,  proceeded, 
as  a  IMagiatrate,  to  take  cognisance  of  a  Revenue 
offence,  and  directed  that  the  trial  should  bo 
held  by  one  of  the  Magistrates  subordinate  to 
him,  held,  that  the  action  of  the  Deputy  Com- 
missioner cannot  be  regarded  as  other  than 
that  of  a  Magistrate  acting  judicially,  and,  as 
such,  his  order  was  subject  to  revision  by  the 
High  Court.  SHAHIRAM  v.  Queen-EMPRESS, 
A  C.W.N.  825. 

(2i)~Penal  Code,  s.  451 — House-trespass  for 
purpose  of  cirriiing  on  an  intrigue  ivitli  pro- 
secutor's wife— Refusal  by  husband  to  so  charge 
him,  effect  of. — A  person  was  charged  with 
house-trespass  by  night  and  admitted  that  he 
was  there  for  the  purpose  of  carrying  on  an 
intrigue  with  the  prosecutor's  wife.  The 
complainant,  the  husband,  refused  to  charge 
the  accused  witb  having  entered  the  house  to 
commit  tbe  oSence  of  adultery,  but  founded  his 
complaint  solely  on  the  entry  having  been  with 
intent  to  commit  theft,  which  was  found  to  be 
false.  The  Deputy  Magistrate  dismissed  tbe 
charge  on  the  ground  that  the  husband  refused 
to  lay  a  complaint  of  house-trespass  with  intent 
to  commit  adultery.  Held,  that,  the  Magistrate 
was  right,  under  the  circumstances,  in  refusing 
to  convict  the  accused  of  a  charge  which  the 
husband  refused  to  make,  although  he  had  the 
power  to  so  convict  him.  HIGH  COURT  PRO- 
CEEDINGS. 15THNOV.  1869,  NO.  2221.  1  Weir 
532  =  5  M.H  C.  App.  S.    [F.,  16  C.P.L.R.  182.] 

(15)— Grim.  Pro.  Code  (1861),  Chnp.  Ill, 
s.  144  (s.  200  of  the  Code  of  189S)— Complaint 
of  petty  theft  to  Magistrate — Jurisdiction  to 
refer  the  complainant  to  the  heads  of  the  village. 
— Where  a  complaint  is  made  to  a  subordinate 
Magistrate,  he  is  bound  to  proceed  under  s.  144 
(s.  200  of  the  Code  of  1898)  and  dispose  of  the 
complaint  according  to  law.  The  mere  fact 
that  the  complaint  is  also  cognizable  by  the 
head  of  the  village  does  not  affect  the 
competency  of  the  Magistrate,  nor  can  he 
decline  to  exercise  his  jurisdiction.  HIGH 
Court  Proceedings,  18th  Dec.  1873,  No. 
2236.  2  Weir  22=2  Weir  237  =  1  Weir  926  =  7 
U.H.C.  App.31. 

(26) — Complaint  of  offence  under  s.  354,  I.  P. 
C  —  Conviction  for  rape — Setting  aside  of 
conviction. — Where  on  the  complaint  of  an 
offence  under  s.  354,   I. P.O.,  but  subsequently 
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altered  to  one  of  attempt  to  commit  rape,  the 
Magistrate  convicted  the  accused  of  an  attempt 
to  commit  adultery,  the  conviction  was  set 
aside  in  revision  by  the  Chief  Court,  as  there 
was  no  complaint  by  a  person  competent  to 
complain  under  the  provisions  of  s.  498.  DULA 
V.  EMPRESS,  3  P.R.  1882,  Cr.  [R.,  10  P.R. 
1883,  Cr.] 

(27)— Trial  without  complaint.— A  Magis- 
trate, who  is  neither  a  Magistrate  of  the 
District,  nor  a  Divisional  Magistrate,  is  not 
competent  to  take  cognizance  of  an  oSence  in 
the  absence  of  a  formal  complaint.  CROWN 
V.  Hurbhugwan,  10  P.R.  1870,  Cr. 

(28)— Written  record  only  legal  proof  of 
terms  of  complaint  —  Policeman's  report  of 
complaint  not  sufficient  proof — Production  of 
the  document,  if  procurable  to  be  insisted  on — 
Crim.  Pro.  Code  (1882),  s.  15^— Evidence 
Act,  s-  91. — Having  regard  to  the  provisions  of 
s.  154,  Code  of  Criminal  Procedure,  and  s.  91, 
Evidence  Act,  the  only  legal  proof  of  the  terms 
of  a  complaint  of  a  cogoizible  offence  to  the 
Police  is  the  written  record  of  tbe  same, 
excepting  where  secondary  evidence  of  its 
contents  is  admissible.  It  would  be  most 
unsafe  if,  in  cases  under  s.  211,  Penal  Code,  a 
Policeman's  report  of  what  a  complaint 
contained  could  be  accepted  as  sufficient  proof 
of  its  contents,  without  insisting  on  the 
production  of  the  document  itself  if  it  were  in 
any  wav  procurable.  QUEEN  EMPRESS  v. 
Nga,  Si.  L.B.R.  1872-1892,  572. 

Allegation  made  in  writing  to  a  Magistrate 
with  a  view  to  his  taking  action— Complainant 
not  examined  before  issue  of  process — 
Quashing  of  proceedings — See  CRIM.  PRO. 
CODE,  FS.  4  (74),  190  (c)  200,  17  C.W.N,  448  = 
18  Ind.  Cas.  412  =  14  Cr.  L.J.  76. 

Petition  against  a  Tahsildar  addressed  to  the 
Collector — District  Magistrate  treating  it  as  a  — 
Enquiry  instituted — Petitioner  taking  part  in 
enquiry— ESect— See  CrIM.  PrO.  CODE,  1898, 
ss.  4  (/i),  476,  11  A.L.J.  529  =  14  Cr.  L.J.  425 
=  20  Ind.  Cas.  409. 

Complaint  before  District  Magistrate  — 
Transfer  for  inquiry  without  examining  com- 
plainant-Irregularity— See  Crim  Pro.  code, 
1898,  ss.  195,476,  202,439.8  S.L.R.  21=15 
Cr  L.J.  662  =  25  Ind.  Cas.  990. 

Order  of  Deputy  Magistrate  amounting  to  a 
dismissal  of — Fresh  complaint  disposed  of  by 
District  Magistrate — Further  enquiry  ordered 
by  Sessions  Judge — Legality— See  CriM.  PBO. 
Code,  1898,  ss.  203.  435,  437,  528,  17  C.W.N. 
451  =  18  Ind.  Cas.  683  =  14  Cr.  L.J.  123  =  17  0. 
L.J.  608. 

Examination  of  complainant  in  presence  of 
accused— Practice  —  See  Crim.  PRO.  CODE, 
1898,  ss.  439,  503,  11  P.W.R.  1913,  Cr.  =  18 
Ind.  Caa.  147  =  14  Cr.  L.J.  8. 
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(1) — Dismissal  of  complaint— C rim.  Pro. 
Code  (1882),  ss.  200  to  203— A  Magistrate  can 
dismiss  a  complaint  only  in  three  cases,  (1)  if 
he,  upon  the  statement  of  the  complainant  (i.e-, 
the  complaint)  finds  no  ofience  has  been  com- 
mitted ;  (2)  if  he  distrusts  the  truth  of  the 
statement  ;  and  (3)  if,  after  further  enquiry,  he 
holds  there  is  not  sufficient  ground  for  pre- 
ceding. A  complaint  ought  not  to  be  dismissed 
on  the  ground  (1)  that  the  Magistrate  believed 
the  complainant  had  no  personal  grounds  to  com- 
plain; and  (2)  because  he  believed  him  to  be  used 
as  a  tool  by  others  in  bringing  forward  the  com- 
plaint. In  re  GANESH  NARAYAN  SaTHE,  13 
B.  600.  (14  C.  141,  F.) 

{2]—Criin.  Pro.  Code,  s.  203— Scope  of.— 
S.  203  gives  very  large  powers  to  the  Magistrate 
to  dismiss  a  complaint  without  issuing  a  process 
at  all  against  the  accused  persons,  but  certain 
conditions  are  laid  down  in  the  Chapter  in  which 
the  section  occurs,  and  those  conditions  must 
be  strictly  fulfilled  in  making  an  order  under 
the  section.  A  Magistrate  may  dismiss  a  com- 
plaint under  the  section  on  any  one  of  the  three 
grounds,  vi?.: — (1)  if  he,  upon  the  statement  of 
the  complainant,  reduced  to  writing  under 
s.  200,  findsthatno  ofience  has  been  committed, 
(2)  if  he  distrusts  the  statement  made  by  the 
complainant,  and  (3)  if  he  distrusts  that  state- 
ment, but  his  distrust  is  not  sufficiently  strong 
to  warrant  him  to  act  upon  it,  he  may  direct 
further  inquiry  as  provided  in  s.  200.  In  any 
case,  he  is  bound  to  n.-cord  his  reasons  for  dis- 
missing the  complaint,  for,  if  that  is  not  done, 
it  would  be  impossible  for  the  High  Court  to 
consider  whether  the  discretion  vested  in  the 
Magistrate,  under  s.  203,  has  been  properly 
exercised.  BAIDYA  NATH  SingH  v.  MUS- 
PRATT,  ii  C.141.  [F..  13  B.  600;  R  ,  14  Or. L.J. 
493  =  20  Ind.  Cas.  749  =  11  A.L.J.  754] 

{3)—Crim.  Pro.  Code,  s.  203— Power  of 
Magistrate  under  the  section. — A  Magistrate 
cannot  dismiss  a  complaint  under  s.  203  until  he 
has  examined  the  complainant.  In  exercising 
his  discretionary  power  of  summary  dismissal 
of  the  complaint,  the  Magistrate  should  not 
allow  himself  to  be  influenced  by  considerations 
altogether  Hp.-irt  from  the  facts  adduced  by  the 
complainant  in  support  of  the  charge,  nor  by 
a  consideration  of  the  motive  by  which  the 
complainant  is  actuated.  What  he  has  to 
consider  is  whether  there  is  prima  facie  evidence 
of  a  criminal  offence  which,  in  his  judgment, 
calls  upon  the  alleged  offender  to  answer.  The 
expression  "sufficient  ground  "  in  s.  203  points 
exclusively  to  the  facts  which  the  complainant 
brings  to  the  knowledge  of  the  Magistrate,  and 
to  their  establishing  a  prima  faice  trustworthy 
case  against  the  accused.  In  the  matter  of  the 
petition  of  Ganesh  Nar.^yAN  Sathe,  13  B. 
590,  (F.B).  [F.,  Rat.  Un.Cr.  C.  549,  Rat.  Un. 
Cr.  C.  562;  Bel.,  11  Or.  L.J.  205  =  5  Ind.  Cas. 
714  =  4  P.W.R  1910  (Cr.);  R.,  9  Bom.L.R.  742, 
14  Cr.  L.J.  633  =  21  Ind.  Cas.  681  =  25  M.L  J. 
610,  Rat.  Un.  Cr.  C.  669,  Rat.  Un.  Cr.  C. 
786.] 


Complaint — continued. 

5. — Dismissal  of  Complaint — continued, 

(4) — Crim.  Pro.  Code,  s.  147  —  Scope  and 
effect  0/.— S.  147,  Crim.  Pro.  Code,  1872,  is 
explicit  that  the  Magistrate  must  examine  the 
complainant  before  dismissing  his  complaint. 
Where  a  Magistrate  has  the  complaint  with  him 
he  can  only  legitimately  dispose  of  it,  either  by 
himself  pursuing  the  procedure  pointed  out  by 
s.  147,  or  by  transferring  the  complaint  to  some 
subordinate  Magistrate  to  dispose  of  it  according 
to  law.  A  reference  to  a  subordinate  Magistrate 
for  his  opinion,  and  the  opinion  of  the  officer 
that  the  charge  is  not  true,  will  not  discharge 
the  Magistrate  from  examining  the  complainant. 
Sheikh  Eead  ali  v.  Nusibunissa  Bibee,  4 
C.L.R.  5M. 

{5)— Crim.  Pro.  Code  (1861),  s.  193— Dismissal 
of  complaint  —  Practice. — Betore  dismissing  a 
complaint  under  s.  193  of  the  Crim.  Pro.  Code, 
a  Magistrate  should  examine  all  the  witnesses 
called  for  by  the  complainant.  REG.  v.  D.'^YA 
Kesur,  Rat.  Un.  Cr.  C.  21  =  Cr.  Rg.  8-9-1869. 

(6)  — Dismissal  of  complaint — Procedure. — 
Where  a  subordinate  Magistrate,  First  Class, dis- 
missed a  complaint  against  a  person  who, 
though  previously  convicted  twice,  persisted  in 
committing  house-trespass,  the  District  Magis- 
trate cannot  interfere  with  the  order  as  the 
offence  is  not  one  of  the  nature  specified  in 
s.  435,  Crim.  Pro  Code.  If  a  complaint  is  pre- 
ferred before  the  latter  in  such  a  case,  he  may 
either  try  the  case  himself  or  send  it  to  a 
subordinate  Magistrate.  Inre  REG.  v.  Ragho. 
Rat.  Uo.  Cr.  C   28. 

(7) — Dismissal  of  complaint— Procedure. — A 
complaint  should  not  be  dismissed  without 
giving  the  complainant  the  necessary  oppor- 
tunity of  being  heard.  In  re  HabI  PurUSHO- 
TAM,  Rat.  Uu.  Cr.C.  365  =  Cr.  Rg.  12  of  1888. 

(8)— Crim.  Pro.  Code  (1898),  ss.  202  and  203 
— Dismissal  of  complaint  under  s.  203,  effect  of. 
— The  dismissal  of  a  complaint,  after  hearing 
the  complainant  and  after  considering  the 
results  of  an  investigation  ordered  under  s.  202, 
amounts  to  a  legal  determination  of  the  com- 
plaint. SURJYA  hariani  v.  King-Emperor, 
6  C.W.N.  295. 

(9)— Crim.  Pro.  Code  (1893),  ss.  160.  202 and 
203 — Dismissal  of  complaint  without  following 
the  procedure  prescribed  by  ss.  202  and  203. — 
Where,  on  the  complaint  of  an  offence,  the 
Deputy  Magistrate,  having  examined  the  com- 
plainant, put  the  case  before  the  Deputy  Com- 
missioner, who  dismissed  the  complaint  with- 
out examining  the  complainant,  held,  that  the 
order   of   dismissal    was     wrong.     HaladHAR 

Bhumij  v.  Sub-Inspector  op  Police, Hura 
Out  Post,  9  C.W.N.  199  =  2  Cr. L.J  51.  \_F., 
12  Cr.L.J.  539  =  12  Ind.  Cas.  515  =  2  P.R.  1912 
Cr.  =  ll  P.L  R.  1912  ;  Rel.,  11  Cr.L.J.  205  =  5 
Ind.  Cas.  714  =  4  P.W.R.  1910,  Cr.  ;  R.,  13  Cr. 
L.J.  609  =  16  C.W.N.  1105  =  15  C.L.J.  517  =  16 
Ind.  Cas.  257.]. 

(10)— Criw.  Pro.  Code  (1898),  s.  202— Dis- 
missal   of     complaint — Reasons. — The    reason. 
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5.— Dismfssal   of    Corapiaint — continued. 

for  dismissing  a  complaint  should  be  bared  on 
inferences  or  facts  arising  from  or  disclosed  by 
(1)  the  complaint ;  (2)  the  examination  of  the 
complainant  ;  (3)  the  investigation,  if  any, 
made  under  the  powers  conferred  by  s.  202  of 
the  Crim.  Pro.  Code.  This  provides  a  wide 
field.  Anything  outside  it  is  extra-judicial  and 
must  be  discarded.  MUSTAFA  v.  MOTILAD,  9 
Bom   L  R.  742  =  6  Cr.L.J.  85.     (13  B.  590,  R.) 

{l\)~Crim.  Pro.  Code  (1898),  s.  203  — Com- 
plaint — Order  of  dismissal — Grounds  not  recorded 
— Police  report  cnntainivg  reasons — Sufficiency. 
— Where  a  Magistrate  dismisses  a  complaint 
under  s.  203,  Crim.  Pro.  Code,  merely  stating 
that  he  agrees  with  the  Police  report,  without 
recording  his  reasons  for  dismissal  and  without 
even  making  the  Police  report  part  of  his  order. 
Held,  that  the  order  was  improper  and  ought  to 
be  set  aside.  AHMED  Ber  v.  AMEENA  BEE, 
7  ML  T.  175  =  3lnd.Cas.926  =  llCr.  L  J.331. 

(12; — Dismissal  of  co^nplaint  ajter  enquiry — 
Powers  of  Sessions  Judge  to  interfere — Crim. 
Pro.  Code  (1861),  ss.  67.  180,  435.— The  words 
"  dismissed  without  enquiry,"  in  s.  435  of  the 
Code  of  1861,  rpfer  to  a  complaint  which  the 
Magistrate  has,  under  s.  67,  dismissed  without 
making  the  enquiry  he  is  empowered  to  make 
under  s.  180.  If  a  complaint  has  not  been 
dismissed  without  enquiry,  the  Sei^sioiis  Judge 
has  no  power  to  interfere.  In  re,  MOOLCHUND, 
3  N.W.P.  261. 

(13)— Crim.  Pro.  Cade  (1872),  s.  U7~  Order 
for  re-enquiry— Powers  of  Sessions  Judge.  — A. 
Sessions  Judge  has  power  to  direct  a  Magistrate 
to  enquire  into  a  complaint  dismissed  by  him 
under  s.  147  of  the  Code.  HIGH  COURT 
Proceedings.  19Th  March  1873,  7  M.H.C. 
App.  16. 

{14)  —  False  complaint— Discretion  of  Magis- 
trate.— If  a  Mfigistrate  considers  a  complaint 
false  and  groundless,  he  is  not  bound  to  issue  a 
summons  or  warrant.  The  law  invests  him 
with  a  discretion,  which  it  is  incumbent  on 
him  to  exercise,  sn  as  to  prevent  iha  evil  of 
allowing  legal  process  to  be  made  subservient  to 
the  gratification  of  malice  or  revenge.  At  the 
same  time,  the  Magistrate  should  always  take 
the  examination  of  the  complainant.  In  re, 
RamchurnS  N  W.P.  272. 

(151— dim.  Pro.  Code, 1882,  s.  2i7— Dismissal 
of  complaint  for  default. — Where  a  Magistrate, 
to  whom  a  case  had  been  transferred,  called  the 
case  on  the  day  fixed  by  his  predecessor  for  the 
trial,  without  any  communication  to  the  parties, 
and  dismissed  it  under  s.  247,  for  default  of  the 
complainant,  but  it  was  found  that  the  com- 
plainant and  his  witnesses,  though  they  did 
not  attend  that  Court,  were  present  in  another 
Court  in  the  same  Court-house,  not  having  been 
informed  of  the  particular  Court  to  which  the 
case  had  been  transferred,  held  that,  under  the 
circumstances  of  the  case,  the  provisions  of 
s.  247  had  not  been  properly  applied.  ROMA 
Nath  Bad  v.  Bbhari  Bag  Bagdi,  13  C.LR. 
303. 


Conip/fl//i<— continued. 

5. — DismisBal   of  Complaint— coniinwei. 

(16) — Want  of  prosecution  of  complainant— 
Striking  off  case  from  file,  practice  as  to. —  Cases 
instituted  and  tried  under  Ch.  XIV  cannot  be 
struck  of!  the  file  at  the  request  of  the  com- 
plainant or  for  want  of  prosecution  on  his  part. 
Queen  v.  Jugroop  Ugrabee,  3  N.W  P.  341. 

(17l — Nonaxpearance  of  complainant — Dis- 
missal of  complaint — The  dismisal  of  a  complaint 
for  the  non-appearance  of  ihe  complainant  on 
the  date  to  which  the  hearing  has  been 
adjourned  is  illegal,  if  the  order  of  adjournment 
has  not  been  made  in  the  hearing  and  presence 
of  the  parties.  HIGH  COURT  PROCEEDINGS, 
24TH  FEBRUARY,  1875,  8  M.H C  App.  3- 

(18;— Crim.  Pro.  Code,  s.  '200— Presentation 
of  complaint  by  Mukhtyar—Z)is?mssai.— Where 
a  complaint  is  presented  by  a  woman's  mukli- 
tynr,  the  Magistrate  can  dismiss  it,  since  he  has 
no  opportunity  of  examining  the  complainant 
as  required  by  s.  200  of  the  Crim.  Pro.  Code. 
QUEEN-EMPRESS  v.  JANAKI,  Rat.  Un.  Cr.  C. 
62S  =  Cr.  Rg.  51  of  1892. 

(19)— Crim.  Pro.  Code  (1898).  ss.  247,  437— 
Dismissal  of  co^nplaint  on  default  of  complain- 
ant—  Effect  of,  on  an  absent  accused. —  A 
dismissal  of  ihe  complaint  under  s.  247  for  the 
complainant's  default  and  the  acquittal  of  one 
of  the  accused,  terminates  also  the  case  against 
the  other  accused,  whose  attendance  could  not 
be  obtained  and  against  whom  the  trial  did  not 
proceed,  nor  can  the  order  under  s.  247  be  set 
aside  under  s.  437.  PaNCHU  SlNGH  alias 
PuNCHAN.^N  Singh  v.  Umor  Mahomed 
Sheikh,  4  C.W.N.  346.  [F..1  C.W.N.  7ll; 
R.,  34  M.  253  =  9  M.L.T.  93  =  9  Ind.  Gas.  263 
=  12  Cr.L.J.  41  ;D.,  7  C.L.J.  249  =  7  Cr.  L.J. 
318,  10  C.W.N,  1031  =  4  Cr.  L.J.  173.] 

(20)— Crim.  Pro.  Code  (1872),  s.  220— Order 

dismissing  complaint — Acquittal. — Tbe  dismiss- 
al of  a  complaint  under  s.  220  amounts  to  an 
acquittal.  In  the  ^natter  o/ JaDUBAR  MOOKER- 
JEE,  5C.L  R.  339. 

(21) — Discharge  whether  amounts  to  acgitittal 
— Re  opening  of  complaint — Crim.  Pro.  Code 
(1861),  s.  250— A  discharge  under  s.  250  of  the 
Code  of  1861  does  not  amount  to  an  acquittal 
where  there  has  been  no  enquiry  at  all,  the 
case  is  still  stronger,  audit  cannot,  therefore, 
he  said  that  a  complaint  could  not  be  re-opened„ 
Queen  v.  Hur  Pershad,  4  N.W.P.  23. 

{22)  — Crim.  Pro.  Code,  ss.  203, '204  and  ilG 
— Duty  of  Magisti ate  on  receiving  a  complaint — 
Necessity  for  examination— Dismissal  of  com- 
plaint.— A  complainant  must  be  examined  by 
the  Magistrate  who  receives  the  complaint,  or 
by  some  Magistrate  to  whom  he  has  transferred 
the  case.  When  a  complainaut  has  been  exa- 
mined, he  is  entitled  to  have  the  person  accused 
brought  before  the  Magistrate,  and  it  is  only 
when  the  Magistrate  has  reason  not  to  believe 
the  truth  of  the  complaint  from  his  examin- 
ation that  this  can  be  properly  refused  and 
an  investigation  held.  [J'.,  4  O.C.  127  ;iJ., 
10   C.W.N.    158  =  33    C.   1=  2    C.L.J.    228.] 
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S.— Dismissal  of  Complaint  -continued. 

A  District  Magistrate  on  a  report  by  tha  Polica 
to  the  eSect  that  a  complaint  was  false,  was 
asked  by  the  complainant  to  try  the  complaint, 
but,  iostead  of  examining  the  complainant, 
referred  the  complaint  to  the  Deputy  Magistrate 
for  judicial  enquiry  or  report.  The  latter, 
after  examining  the  complainant  and  his 
witnesses,  reported  that  the  complaint  was 
false.  Held,  that  an  order  under  s-  476, 
ordering  the  complainant  to  be  prosecuted 
under  s.  211,  Penal  Code,  was  noc  validly 
made,  inasmuch  as  the  order  was  not  properly 
passed  on  judicial  proceedings  before  him,  and 
as  the  case  before  the  District  Magistrate  had 
never  been  tried  out  and  never  been  dismissed 
on  evidence  recorded  by  him  or  obtained  by 
him  in  the  manner  directed  by  s.  202.  Held, 
further,  that  the  mere  examination  of  the  com- 
plainant by  the  District  Magistrate,  without 
hearing  his  witnesses  and  without  dismisging 
the  complaint  and  without  the  judicial  trial 
which  the  complainant  asked  foi:  and  was 
entitled  to,  would  not  justify  an  order  under 
s.  476  directingthe  prosecution  of  the  com'-lain- 
ant  under  s.  211,  Penal  Code.  MAHA.DEO 
Singh  V.  Queen-Empress.  27  C.  921.  [F., 
4  O.C.  127;  ii.,33  C.12  G.L.J.  228=10  C.W.N, 
158,  12  Cr.  L.J.  539  =  12  Ind.  Gas.  515  =  2  P. 
E.  1912,  Cr.  =  ll  P.L.R.  1912  ;  D.,  6  G.W.N. 
295.] 

(23)— Cnw.  Pro.  Code,  ss.  247,  369  and 
432  —  Dismissal  for  default  of  a  case  u:cder 
s.  420,  I. P.O. — A  dismissal  for  default  of  a  case 
under  s.  420,  I.P.C.,  for  the  non-appearance  of 
the  complainant,  is  bad,  inasmuch  as  it 
amounts  to  an  application,  to  a  warrant  cage, 
of  the  procedure  prescribed  by  s.  247,  Grim. 
Pro.  Code,  in  respect  of  summons  case«  only. 
Ram  Coomar  v.  Kamjee,  4  C.W.N.  26. 

(2i)—Crim.  Pro.  Code  (1898),  s.iBl- Issue 
of  warrants— Further  proceedings  not  taken — 
Discharge — Further  enquiry  on  Police  report. — 
Where  after  the  issue  of  warrants  against  certain 
persons,  the  Magistrate  does  not  think  it  neces- 
sary to  proceed  further,  the  termination  of  the 
proceedings  against  them  is  in  effect  au  order  of 
discharge.  Where  no  proceedings  were  taken 
against  certain  persons  mentioned  in  a  police 
report  by  a  Sub-Divisional  Magistrate,  although 
other  persons  were  tried  and  convicted  of  the 
same  ofieoce,  held  that  the  Sub-Divisional 
Magistrate  was  competent  to  take  proceedings 
against  them  on  the  Police  report,  and,  although 
he  was  subordinate  to  the  District  Magistrate, 
it  would  not  be  proper  to  the  latter  to  pass  an 
order  directing  proceedings  to  be  taken  against 
them, unless  he  had  withdrawn  the  whole  matter 
to  his  own  Court.  MOUL  SINGH  v.  MAHABIR 
BINGH,  4  C.W.N.  242.  [B.,  30  C.  449,  32  C. 
783  =  9  C.W.N.  810  =  2  Cr.  L.J.  524  ;  Construed, 
3  C.L.J.  87  =  3  Cr.L.J.  209  ;  D.,  39  C.  119  =  13 
Cr.L  J.  433  =15  Ind.  Gas,  65.] 

(25) — Crim.  Pro.  Code,  s.  259 — Complaint 
of  grievous  hurt — Dismissal  for  want  of  prosecu- 
tion'— ^  Sub-Magistrate  has  no  power  to  dismiss 
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—  5. — Dismissal    of    Complaint — continued. 

a  complaint  of  grevious  hurt  on  the  ground  that 
the  complainant  refused  to  proceed  with  the 
prosecution.  REG  v.  JAGJIVAN,  Rat,  Un,  Cr. 
C.  23  =  Cr.Rg.  20S-1869. 

(26) — Dismissal  of  complaint — Offence  com- 
mitted six  years  ago — Malice  of  complainant. — 
That  the  complainant  was  actuated  by  mali- 
cious feeling  against  the  accused  or  that  the 
ofiance  was  committed  six  years  ago,  is  no 
sufficient  reason  for  dismissing  a  complaint. 
There  is  no  limiting  tha  time  for  prosecutions 
for  offences  QUEEN-EmPRESS  v.  ManJI,  Rat. 
Un.  Cr.  C.  549  =  Cr.  Rg.  24  of  1891.  (13  B.  593, 
B.) 

(27) — Dimissal  of  complaint — Prospect  of 
raising  other  religious  disputes — Legality. — It  is 
not  competent  to  a  Magistrate  to  refuse  to  lake 
up  a  complaint  or  to  dismiss  it  summarilj  on 
the  ground  that,  if  the  complaint  was  eatercain- 
ed,  it  would  tend  to  bring  numerous  other 
complaints  and  stir  up  old  religious  ill-feelings. 
Queen-Empress  v.  Ramchandra,  Rat.  Un. 
Cr.  C.  562. 

{28}— Crim.  Pro.  Code  (1872),  ss.  205  and 361 
— Failure  of  complainant  to  pay  fees  for  sum- 
moning  of  loitnes^es — Dismissal  of  complaint, 
validity  of, — When  a  complainant  is  required 
to  pay  foes  for  summoning  witnesses  under 
s.  361  and  fails  to  do  so,  the  Magistrate  must 
deal  with  the  case  on  such  evidence  as  he  may 
have  before  him,  but  not  dismiss  the  complaint. 
KORAPULU  v.  MONAPPA,  5  M.  160  =  2  Weir, 
305. 

[29)— Crim.  Pro.  Code  (1882),  s.  2i7— Dis- 
missal of  complaint — Acquittal  of  accused  for 
default  of  prosecutor. — A  Magistrate,  before 
acquitting  an  accused  person  under  s.  247  for 
the  complainant's  default  of  appearance,  is  not 
bound  to  wait  till  his  Court  is  about  to  close  for 
the  day.  SYED  AMMADATH  KUTTIYaLI  v. 
Pari  Mukri,  7  M,  356  =  2  Weir  309. 

(30)— CHm.  Pro.  Code,  s.  205— Dismissal  of 
complaint  for  non-apptrance  of  complainant — 
Discretion,  exercise  of  .—&.  205,  Grim. Pro.  Code, 
contemplates  the  use  of  discretion  on  the  part 
of  Magistrates  in  dismissing  complaints.  The 
Magistrate  entitled  to  dismiss  a  complaint 
under  this  section,  ought  to  exercise  some  dis- 
cretion with  reference  to  the  particular  circum- 
stances of  the  case.  Where  a  complainant  was 
prevented  from  attending  Court  on  the  day  of 
the  hearing  on  account  of  a  heavy  flood  which 
cut  off  all  conimunications,  and  the  Magistrate 
dismissed  the  complaint  under  s.  205,  Crim. 
Pro.  Code,  it  was  held  that  the  Magistrate  did 
not  use  his  discretion  properly.  SreeMUTTEE 
TAZOONNISSA  v.    VVASSlii,  24  W.R.  Cr.  64. 

(31) -Crm.  Pro.  Code  (1882),  s.  246— Dis- 
missal of  complaint  made  by  a  Police  charge 
sheet. — Where  a  complaint  is  made  by  a  police 
charge  sheet,  it  is  not  necessary  to  examine  the 
complainant  before  dismissing  the  complaint. 
In  re  L-  M.  SOABES,  2  Weir  246. 
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5. — Dismissal  of    Complaint — continued, 

(32)— Circular  order  No,  5- A  of  7 th  September 
1868 — Dismissal  of  complaint — Complainant's 
preliminary  examination — Police  report. — After 
complainant's  preliminary  examination  had 
been  recorded  the  case  was  referred  to  the  police 
for  report.  Tha  complainant  hid  notice  to 
appear  on  6th  November  to  hear  tha  report. 
On  3l8t  October  the  Assistant  Magistrate  dis- 
missed the  case  upon  the  report  of  the 
police-officer  without  giving  complainant  an 
opportunity  to  show  cau^^e  against  the  dismissal. 
His  order  was  set  aside  by  the  High  Court,  and 
be  was  directed  to  proceed  as  required  by 
Circular  5-A,  dated  7th  September  1868. 
BuLDEE  Singh  v.  Kanal  Ghowdhree,  17 
W.R.  Cr.  2. 

{33)  — Grounds  for  dismissal  of — Order  for 
further  inquiry  —  Notice  to  the  accused,  not 
essential — Crim.  Pro.  Code,  1898,  ss.  203  and 
437. — Where  a  complaint  had  been  dismissed 
under  a.  203  of  the  Code  of  Criminal  Procedure, 
held,  that  the  Sessions  Judge  was  not  bound  to 
issue  notice  to  the  accused  before  ordering 
further  inquiry  under  s.  437.  Code  of  Criminal 
Procedure.  Held,  further,  that  a  person  bring- 
ing a  complaint  in  a  criminal  Court  is  entitled 
to  produce  evidence  in  support  of  it  subject 
only  to  two  conditions,  viz.  (a)  that  the  facts 
alleged  constitute  an  oSence  and  (b)  that  there 
are  no  circumstances  apparent  on  the  examina- 
tion of  the  complainant,  such  as  to  justify  the 
Court  in  coming  to  theconclusion  that  the  com- 
plaint is  false.     MUHAMMAD  SALAMATULLAH 

V.  Lala  SiTAL  Prasad,  11  O.C.  261.  (-29  C. 
457,  5  A.L.J.  74,  F.;  2  O.C.  363,  D.) 

(34) — Penal  Code,  ss.  497  and  i98— Com- 
plaint distnissed  as  evidence  did  not  disclose 
offence  of  abduction.  —  Where  a  complaint  of 
abduction  under  s.  498.  Penal  Code,  was  dis- 
missed on  the  ground  that  the  evidence 
disclosed  the  ofience  of  adultery,  leaving  the 
complainant  to  bring  a  fresh  complaint  under 
s.  497,  Penal  Code,  held  that  the  Magistrate 
erred  in  law  and  that,  until  the  evidence  of  the 
witnesses  named  for  the  prosecution  was  taken 
an  order  of  discharge  should  not  generally  he 
made.  NiHAL  SINGH  v.  MOHAMDA,  17  P.R. 
1874,  Cf. 

(85) -Criw.  Pro.  Code,  1872,  s.  215— Dis- 
charge,  without  examining  all  the  prosecution 
witnesses. — An  accused  person  shall  not  be  dis» 
charged  unless  the  Magistrate  has  examined  all 
the  witnesses  named  for  the  prosecution  EM- 
PRESS OP  INDIA  V.  Kashi,  2  A.  447.  [F.,  A. 
W.N.   1882,  179]     Queen  v.  Parasurama 

NAIKAR,  4  M.  329  ;  HIGH  COURT  PROCEED- 
INGS, 24TH  February,  1875,  8  M  H.C  App. 
5 ;  Jeldhari  Singh  v.  Shunkur  Doyal,  23 
W.R.  Cr.  9. 

(36)— Examination  of  complainanV s  witnesses 
—Crim.  Pro.  Code,  1861,  s.  67.— Where  the 
Crim.  Pro.  Code,  makes  it  necessary  for  a 
Magistrate,  before  dismissing  a  charge,  to 
examine  both  the  complainant  and  his  wit- 
nesses, it  supposes  that  there  has  been  already 
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5. — Disraiasal   of    Complaint — continued. 

a  prima  facie  case  made  out  ;  and  where  the 
complainant  makes  out  such  ii  prima  facie  case, 
the  Magistrate  is  bound  first  to  examine  all  the 
complainant's  witne.'*s-es  before  dismissing  ihe 
charge ;  but  where  there  is  clearly  no  prima 
facie  case  established,  the  Magistrate  is  justified 
in  acting  und^r  s.  67  of  the  Crim.  Pro.  Code, 
1861,  and  in  dismissing  the  case  at  once.  TSSER 
Chunder  GHOSB  V.  Peari  Mohun  PALIT, 
16  W.R.  Cr.  39. 

m)-Crim.  Pro.  Code.  1861,  s.  193,  Ch.  XV 
— Prosecution,  witnesses  for  examination  of. — 
8.  193,  Crim.  Pro.  Code,  1861,  is  applicable  also 
to  cases  under  Ch.  XV  of  that  Code.  A  Magis- 
trate cannot  dispose  of  a  case  under  that 
chapter  without  examining  the  witnesses  for 
prosecution.  KiSHARI  SahaI  v.  MUNGERI 
Sahai,  16  W.R.  Cr.  48 

(3'^) —  Examination  of  complainant's  luit- 
nesses — Recording  reasdns — Charge  under  s.  311, 
Penal  Code— Crim.  Pro.  Code,  1861,  s.  429.— 
If  a  Deputy  Magistrate,  without  recording 
reasons,  and  withoat  examining  all  the  wit- 
nesses tendered,  or  allowing  a  reasonable  time 
for  the  attendance  of  such  of  the  witnesses  as 
were  not  present,  dismisses  a  complaint  and 
directs  a  trial  of  the  complainants  under  s.  211, 
Penal  Code,  ha  acts  with  material  irregularity. 
Queen  v.  Heera  Lall  Ghose,  13  W.R.  Cr. 

37  ;  SYED  NISSAR  HOSSEIN  V.  RaMGOLAM 
Sing,  25  W.  R,  Cr,  lO;  In  the  matter  of 
Gangoo  Singh,  2  C.L.R.  S89. 

(39) — Power  to  dismiss  case— Irregularity  in 
dis7nissal — Transfer  of  case  by  Magistrate  to 
Deputy  Magistrate. — S.  T.  broupht  a  charge  of 
theft  against  R.  before  a  Magistrate.  The  case 
was  made  over  to  the  Deputy  Magistrate,  on 
whose  suggestion  the  Magistrate  ordered  that 
there  should  be  a  police  enquiry.  The  Police 
Superintendent  reported  that,  in  his  opinion, 
the  charge  was  fake,  and  that  the  plaintiff 
should  be  summoned  for  bringing  a  false 
charge;  and  the  Magistrate,  while  declaring 
that  he  would  not  encourage  charges  of  "false 
complaint,"  said  that  the  injured  party  might 
swear  an  information  if  she  cbo-*e.  S.  T.  then 
petitioned  to  be  allowed  to  call  witnesses  in 
support  of  her  charge  of  theft,  and  objected  to 
the  police  proceedings.  The  Magistrate  re- 
corded the  following  order  : — "  The  case  has 
been  dismissed,  and  the  accused,  Mrs.  B,  has 
received  permission  to  prosecute  the  woman 
S.  T.  for  making  a  false  charge ;  the  present 
petition  may  be  put  in  defence  in  that  case." 
Held  that  the  order  of  the  Magistrate  must  be 
quashed — (II  because  ha  had  no  jurisdiction, 
the  case  having  been  made  over  to  the  Daputy 
Magistrate  ;  (2)  because  the  order  above  was 
not  a  judicial  dismissal  of  the  case.  Case  re- 
manded for  trial  of  the  original  charge  as 
brought  by  S.T.  SHANTO  TBORNI  v.  Mrs. 
Belilias,  3  B.L  R.  App.  131. 

(40) — Failure  to  show  in  Magistrate's  opinion 
any  criminal  offence— Act  XXV  of  1861,  s.  180 
— Act  X  of  1872,  s.  146— Powers  of  a  Magistrate. 
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—5. — Dismissal  of   Complaint — continued. 

— The  accuFed  was  charged  before  a  Deputy 
Magistrate  with  an  ofience  under  s.  431,  Penal 
Code.  The  Deputy  Magistrate  examined  the 
complainant,  took  bail  from  the  accused,  but 
refused  to  examine  the  complainant's  witnesses, 
although  present,  and  delayed  the  investigation 
unnecessarily  lor  a  long  time.  The  Magistrate 
of  the  district  then  called  for  the  proceedings, 
and.  having  looked  at  them,  considered  that 
there  was  no  case  for  the  interference  of  the 
Criminal  Courts,  and  discharged  the  prisoner, 
although  be  was  present  and  under  bail.  Held 
that  the  Magistrate  was  not  only  competent, 
but  bound  to^discharge  the  prisoner,  if  his  con- 
clusion that  no  offence  was  made  out  was 
correct ;  but  held,  also,  that  the  Magistrate's 
conclusion  was  wrong,  and  that  the  act  com- 
plained of,  if  true,  did  amount  to  an  ofience 
under  s-  431  of  the  Penal  Code  ;  therefore,  the 
Magistrate's  order  was  set  aside,  and  further 
enquiry  ordered.  NIAMUTULLA  v.  GOPAL 
SAHA,  6  B.L.R.  Ap.  8  =  14  WR.  Cr.  63. 

(41) — Examination  of  complainant — Interfer- 
ence by  HighCourt—Act  X  o(  1872,  ss.  144,  147, 
295  and  '^96- Act  XXV  of  1861,  s.  434.— 
Where  a  Magistrate  bad  examined  the  com- 
plainant under  s.  56  o!  Act  XXV  of  1861,  and 
dismissed  the  complaint  under  s.  67,  held  that 
the  High  Court  would  not  interfere  under  s.  434. 
Eevision  of  proceedings  in  the  case  of 
FOKTU  8HAH,  2  B.L.R. S.N.  6  =--10  W.R.  Cr.  49. 

(42) — Examination  of  complainant —  Crim- 
Pro.  Code  (Act  XXV  of  1861),  s.  67— Act  X  of 
1872,  s.  147  —  Dismissal  toithout  enquiry  — 
Where  a  District  Magistrate  removed  a  cape 
from  tbe  file  of  the  Joint  Magistrate  to  his  own, 
after  complaint  had  been  made  and  warrants 
issued  by  tbe  Joint  Magistrate  upon  the  for  ting 
of  the  complaint,  and  thereupon  suspended 
tbe  warrant  and  dismis-sed  the  complaint 
without  hearing  it  in  due  course  of  procedure, 
held  that  it  was  an  improper  proceeding  ;  he 
ought  to  have  proceeded  with  the  case  from  the 
stage  at  which  jt  was  when  be  removed  it.  In  the 
matter  of  the  petition  of  RAGHOO  ParIRAH, 
10  B.L.R.  App.  26  =  19  W.R   Cp.  28. 

(43) — Preliiiiinaries  to  dismissal— Becording 
eviderice  of  complainant — Act  XXV  of  1861, 
ss,  66  and  160 — Dismissal  ot  complaint  without 
recording  evidence — Act  X  of  1872,  ss.  144  and 
140.  —  A  charged  B  before  a  Magistrate  for 
■wrongful  confinement  of  her  brother.  Previous 
to  the  petition  to  the  Magistrate,  the  charge 
had  been  investigated  bj  the  police,  and  report- 
ed to  be  false.  The  Magistrate  without  record- 
ing the  complaint  under  s.  66  of  the  Code  of 
Criminal  Procedure,  sent  for  tbe  police  papers, 
and  under  s.  180  of  the  same  Code  dismissed 
the  case.  Held  that  the  proceedings  were 
illegal;  that  the  Magistrate  was  bound,  under 
8.  66  of  the  Code  of  Criminal  Procedure  to  record 
the  examination  of  the  complainant  before 
be  could,  under  s.  180,  dismiss  the  complaint. 
DULALI  Bewa  v.  Bhuban  Shaha.  3  B.L. 
R.  A.  Or.  53.    See.  also,  Queen  v.  Harrak 


Complaint — continued. 

5. — DismiBsal  of  Complaint — continued. 

Chand  Nowlaka,    8  W  R.  Or.  12  =  7  W.R. 

Cr.  47  ;  QUEEN  v.  SREENATH  MOOKOPAD- 
HIA,  7  W.R.  Cr.  45  ;  SATYA  CHARAN  GHOSE 
v.  Chairman  of  the  Utterparah  Muni- 
cipality,  3   C.W.N.    17.     (16  W.R.   Cr.  68, 

contra.) 

(441  — But  s.  180,  Crim.  Pro.  Code,  1861, 
appKed  to  cases  under  Chap.  XIV  of  the  Code 
by  force  of  s.  249  of  Act  VIII  of  1869,  and  a 
Magistrate  might  dismiss  a  complaint  under 
that  chapter  without  calling  evidence  if  he 
thought  there  was  no  sufficient  ground  for  pro- 
ceeding under  it,  QUEEN  v.  GOUR  MOHUN 
SINGH,  16  W.R.  Cr.  44  =  8  B.L.R.  App.  11. 

(45) — Hearing  evidence — Dismissal  without 
hearing  evidence — Crim.  Pro.  Code  (Act  XXV 
of  1861),  s  270— 4c(  X  of  1872,  s.  209. -  On  the 
day  fixed  for  hearing  a  complaint  of  trespass 
and  assault  made  against  three  persons  named, 
the  complainant  appeared  with  his  witnesses, 
and  the  defendants  also  appeared;  and  on  one 
of  them  being  found  to  be  a  child  of  eight  years 
of  age,  the  Magistrate  dismissed  the  case  with- 
out taking  any  evidence.  Held,  the  Magistrate 
was  in  error,  and  should  not  hflve  dismissed  the 
case, merely  because  one  defendant  was  a  child. 
Ke  should  have  followed  the  procedure  laid 
down  in  ss.  265  and  266.  BILASH  v.  MakROO, 
2  B.L.R.  S.N.  13  =  10  W.R.  Cr.  61. 

(46) — Hearing  evidence — Dismissal  without 
hearing  evidence. — A  Magisirate  ought  to  hear 
evidence  in  support  of  a  charge  before  dismissing 
the  complaint.  A  bare  assertion  by  an  accused, 
charged  with  committing  theft  of  a  proprietary 
right  in  the  alleged  stolen  property,  is  no  reason 
for  a  Magistrate  to  refuse  to  entertain  tbe  charge 
of  tbeff.  Queen  v.  Kalicharan  Misser, 
7  B.L.R.  App  55  =  16  W.R.  Cr.  18.  \_Expl.,  16 
W.R.  Cr.  68;  K,  .33  0.410=10  C.W.N  276  =  4 
C.L.J.  102.1 

(47) — Dismissal  after  hearv/ig  evidence  — 
Further  proceedings — Acquittal —  Crim.  Pro. 
Code,  1872,  s.  147. — The  further  proceedings 
allowed  by  the  Code  of  Criminal  Procedure, 
s.  147,  can  only  be  taken  in  cases  where  the 
complainant  ha^  been  alone  heard,  and  not 
where  he  has  bad  the  advantage  of  having  his 
witnesses  heard.  In  the  latter  case,  a  dismis- 
sal would  amount  to  a  verdict  of  acquittal 
against  the  accused  parties,  and  render  a  second 
trial  on  the  facts  impossible.  NiTYANUNDO 
Bur  v.  kala  chand  Bur,  24  W.R  Cr.  75. 

(48) — Non-appearance  of  comvlainant — Exa- 
mination of  complainant  and  his  witnesses — 
Dismissal  of  complaint. — The  non-appearance 
of  the  complainant,  on  the  day  to  which  the 
hearing  had  been  duly  adjourned,  may  be  a  good 
ground  for  dismissing  the  complaint  under 
s.  208,  Crim.  Pro.  Code,  1872.  The  fact  that 
thecomplainant  and  his  witnesses  have  been 
examined  and  that  their  further  attendance  was 
not  necessary,  makes  no  difference.  MUDHOO 
SOODUN  SHA  v.  HARI  DASS  DASS,  22  W.R. 
Cr.  40. 
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S. — Dismissal  of   Complaint -continued. 

(49) — Nonappearance  of  complainant — Dis- 
missal of  complaint. — The  charge  of  obstructing 
a  road  by  repairing  it  without  leave  may  be  dis- 
missed for  the  non-appearance  of  the  complain- 
ant. Queen  v.  Bholanath  Banerjee,  7 
W.R.  Cr.  31. 

(50) — Non-appearance  of  complainant — Prose- 
cution witnesses  being  present— Dismissal  of 
complaint. — The  accused  may  be  discharged 
although  the  prosecution  witnesses  be  present, 
if  the  complainant  be  absent  and  the  Magistrate 
thinks  it  unnecessary  to  carry  on  the  enquiry  in 
the  absence  of  the  complainant.  QUEEN  v. 
Dassoo  Manjee,  11  W  R.  Cr.  39. 

(51) — Illegal  adjournment — Non-appearance 
of  complainant — Dismissal  for  default, — A 
Magistrate  cannot  dismiss  a  case  for  default  on 
the  ground  of  the  non-appearance  of  the  com- 
plainant on  a  day  to  which  no  legal  adjourn- 
ment was  made.  MaHOMED  ALUMv.  SHEIKH 
AKIL,  16  W.R.  Cr.  68. 

{52)— Crim.  Pro.  Code,  Act  X  of  188-2,  s.  247 
— Dismissal  of  complaint  for  non-appearance 
— Effect, — Where  a  complaint  of  mischief  and 
trespass  is  dismissed  for  the  uou  appearance  of 
the  complainant,  it  amounts  to  an  acquittal, 
and  the  Magistrate  cannot  proceed  on  another 
complaint  for  substantially  the  same  ofjence. 
Empress  v,  Bhawani  Prasad,  A.W.N.  1885, 
43. 

(53)— Crm,  Pro.  Code  (1882),  $s.  244,  245- 
Acquittal  without  examination  of  complainant 
and  his  witnesses-  —A  Magistrate  cannot  acquit 
an  accused  person  without  examining  the  com- 
plainant and  his  witnesses.  QUEEN  EMPRESS 
V.  TOULMAN,  Rat.  Un.  Cr.  C.  539  =  Cr.  Rg.  11 
of  1891. 

(54)  — Crm.  Pro.  Code,  Act  X  of  1882,  ss,  200, 
202 — Investigation  by  Police  and  report  —  Dis- 
viissal  of  complaint. — The  complairant  preferred 
charges  under  ss.  161,  342  and  417  of  the  Penal 
Code  against  some  Police  ofificers.  The  Magis- 
trate sent  the  case  for  investigation  by  the 
Police  and  dismissed  it  as  false,  on  the  receipt 
of  the  Police  report,  without  examining  the 
complainant.  Held  that  the  Magistrate  had  no 
authority  to  dismiss  the  complaint  without 
following  strictly  the  procedure  laid  down  in 
Chap.  XVI  of  the  Crim.  Pro.  Code.  JALADUDIN 
V.  Muhammad  Kbalid,  A.W.N.  1884,  47. 

(55)~Crim  Pro.  Code  (1872),  ss.  147,  298— 
Dismissal  of  complaint — Fresh  complaint. — 
There  is  nothing  in  the  law  to  prevent  a  Magis- 
trate from  entertaining  a  second  complaint, 
when  the  first  complaint  has  been  dismissed 
under  s.  U7,  Grim.  Pro.  Code.  EMPRESS  v. 
INDAR  DAWAN,  A.W.N.  1881,  68. 

(56)— CVim.  Pro.  Code  (1872),  ss.  144,  146, 
147 — Dismissal  of  complaint  on  report  by  sub- 
ordinate officer,  vjithout  examining  the  com- 
plainant.— On  a  complaint  of  extortion,  the 
Magistrate  directed  the  Tahsildar  to  make  an 
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enquiry.  On  receiving  a  report  from  the  Tahsil- 
dar that  the  evidence  was  weak,  the  Magistrate 
dismissed  the  complaint  without  recording  the 
statement  of  the  complainant  on  oath  or,  appa- 
rently examining  him.  The  High  Court  set 
aside  the  order,  and  directed  him  to  examine 
the  complainant  and  dispose  of  the  charge 
according  to  law,  observing  that  it  was  not 
apparent  why  the  case  was  referred  to  the 
Tahsildar  for  enquiry,  and  that  the  provisions 
of  s.  146,  Crim.  Pro.  Code,  1872,  should  not  be 
put  in  force  without  discrimination.  EMPRESS 
v,  LALLU,  A.W.N.  1881,  23. 

(57) — Discharge  of  accused. — In  answer  to  a 
reference  from  a  Sessions  Judge,  the  High  Court 
held  that,  in  a  cisa  where  the  accused  has  been 
duly  summoned  or  arrested  under  a  warrant, 
and  is  present  to  meet  any  charge,  and  the 
complainant  and  his  witnesses  negligently  fail 
to  appear  against  him,  if  it  be  not  shown  to 
the  Magistrate  that  the  case  is  one  in  which  be 
ought  to  adjourn  the  enquiry  under  s.  224, 
Code  of  Criminal  Procedure,  the  accused  per- 
son ought  to  be  discharged ;  but  also,  held 
that  the  question  did  not  arise  under  the  cir- 
cumstances of  the  case,  and  the  case  miust  go 
back  to  the  Magistrate  for  investigation.     TAKI 

Mahommed  Mandad  v.  Krishna  Nath 
Raj,  7B.L.R.  7  =  18  W.R.  Cr.  53. 

(58)— Crim.  Pro.  Code  (1861),  s.  67— Dismis- 
sal of  complaint  —  Discretion  of  Magistrate. — A 
Magistrate  can,  in  his  discretion,  dismiss  a 
complaint  under  s.  67,  Crim.  Pro.  Code,  1861  ; 
and  he  is  under  no  obligation  to  go  further. 
BatoolNushyov  Bhugloo  Chowkeedar. 
10  W.R.  Cr.  50  ;  Shibu  Manjee  v.  NOSHEE 
MOOKERJEE,  17  W.R,  Cr.  3. 

(59)  —  Dismissal  of  complaint,  effect  of — Inter- 
ference by  High  Court — Critn.  Pro.  Code,  1872, 
s.  212. — If  the  Magistrate  dismisses  a  case 
rightly  or  wrongly  as  the  result  of  judicial 
discretion,  the  dismissal  has  the  effect  of  an 
acquittal,  and  the  High  Court  has  no  juris- 
diction to  interfere  with  the  dismissal  except  on 
an  application  made  by  the  Government  or  on 
behalf  of  the  Government.  In  reJ.G.  BagRAM, 
19  WR.  Cr.  52. 

(59-a) — Dis7nissal  of  complai7it,  effect  of — 
Cri7n.  Pro.  Code,  1872.  ss  205,  212— Omission 
to  comply  tvith  formalities- — The  omission  to 
comply  with  the  prescribed  formalities  before 
issuing  thesummons  will  not  vitiate  the  proceed- 
ings after  summons,  so  as  to  enable  a  com- 
plainant to  re-open  the  case.  The  dismissal  of  a 
complaint  under  s.  205  operates  as  an  acquittal 
by  reason  of  s.  212,  Crim.  Pro.  Code.  THE 
Eastern  Bengal  Railway  Company  v. 
Kali  Dass  Dutt,  23  W.R.  Cr.  63. 

(60) — Dismissal  of  complaint  after  charge 
framed,  effect  of — Crhn.  Pro.  Code,  1872,  s.  212. 
— When  in  a  summons  case  a  Magistrate  after 
framing  a  charge  dismisses  the  complaint  under 
3.  212,  Crim.  Pro.  Code,  it  amounts  to  an 
acquittal.  IrpaN  BISWAS  v.  JINNUT  BiBEE, 
25  W.R.  Cf.  63. 
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Complaint — continued. 

S. — Dismissal    of   Complskint—continited- 

(6i) — Acquittal  without  regular  trial — Power 
of  Deputy  Magistrate—  Grim.  Pro,  Code  (l86l), 
s.  250 — Practice  and  procedure, —  Under  s.  250, 
Crim.  Pro.  Code  (1861),  the  Magistrate  should, 
in  a  case  tried  under  Chap.  XIV,  take  the 
evidence  of  the  compiaiuant  and  his  wionesaes 
and,  if  necessary,  examine  the  accused,  and 
then  apply  the  law  to  the  criminal  acts,  of  the 
commission  of  which  he  may  find  there  is  prima 
facie  evidence,  frame  charges,  and  call  the 
accused  to  plead  thereto,  and  to  enter  into  a 
defence.  Goonath  MUDLE  v.  TROYLOCKO 
Chuckerbutty,  9  W  R.  Cr.  13. 

(62) — Magistrate  recording  evidence  for  pro- 
secution— Some  more  offences  disclosed — Proce- 
dure.- When  a  Magistrate,  after  having 
recorded  the  evidence  of  the  prosecution  and 
examined  the  accused,  is  of  opinion  that  the 
facts  disclose  some  more  ofiences  in  addition  to 
those  with  which  the  accused  is  charged,  he 
must  not  dismiss  the  complaint  but  should 
adjudicate  on  the  charge  disclosed  on   enquiry. 

Degumber  Paul  v.  Kally  Doss  Dutt,  8 
W.R.  Cr.  82. 

(63) — Complaint  not.  having  been  laid  by  the 
most  responsible  person,— A.  complaint  cannot 
be  dismissed  on  the  ground  that  the  complaint 
ought  to  have  been  laid  by  a  more  rtsponsible 
person.  BOODHOO  ROY  v.  RAMDYAL  SINGH, 
18  W.R.  Cr.  55. 

(64) — Delay  in  snaking  charge  — Want  of  mate- 
rial evidence — Effect — Dismissal  of  complaint. 
— (l)  Want  of  explanation  of  the  cause  of  com- 
plainant's p?-esence  on  the  spot  where  the  alleged 
assault  was  committed,  (2)  want  of  explanation 
ot  delay  in  making  complaint,  and  (3)  want  of 
mattrial  evidence  are  not  sufficieut  in  law  to 
justify  a  summary  dismissal.  MAHOMED  jAN 
v.  Khadi  Sheik,  Hurnath  De  Khashkhid 
V.  JOYGOPAL  De  Sarkar,  huris  Chandra 

Das  v.  BOIiA  AUDHICARBE,  SHEIK  AHMUDDY 
V.  ANUND  MOHUN  MOZOOMDAR,    16  W.R.  65, 

Cr. 

(65) — Adultery  —  Dismissal  of  complaiyit  with- 
out examining  wife  or  without  issuing  process  for 
other  witnesses—  Fresh  enquiry.— Tbe  di.tmissal 
of  a  complaint  ot  adultery  without  examining 
the  wife  in  the  presence  of  her  husband,  the 
complainant,  and  without  issuing  process  to 
compel  the  attendance  of  certain  witnesses 
named  by  him  is  a  material  error  necessitating 
a  fresh  enquiry.  DOOKHA  GOORE  v,  JameS, 
IJ.G.  24. 

(66) — Charge  of  theft. — A  charge  of  theft 
should  be  enquired  into  before  deciding  it  to  be 
false  or  taking  steps  under  a.  2il,  Penal  Code. 
In  the  case  of  BiSHOO  Barik,  16  W.R.  Cr.  77. 

(67)  —  Want  of  sanction  to  prosecute. — When  a 
Magistrate  dismisses  a  complaint  of  ofiences 
under  ss.  182  and  500,  J.  P.O.,  for  want  of 
sanction  lo  prosecute,  his  order  does  not  amount 
to  an  acquittal  and  he  is  bound  to  entertain  a 
fresh  complaint  of  the  same  ofiences,  if  made 
after  obtaining  sanction.  In  re  Samsudin, 
Cr.  Rg.  38  of  1896. 


Comp/a/n/— continued. 

5.— Dismissal    of  Compl&int— concluded. 

(68) — Summons,  right  to — Duty  of  Magistrate. 
— It  is  not  competent  to  a  Magistrate  to  refuse 
to  issue  a  summons  to  a  complainant,  even  in  a 
case  in  which  the  charge  might  have  been  laid 
with  the  Police  in  the  first  instance.  He  must 
examine  the  complainant  on  oath  and  pass 
orders  in   the  case.     AMEER  MAHOMED  v.  G. 

Brass,  ii  W.R.  Cr.  36. 

See  COMPOUNDING  Offence,  i  P..  64. 

See  Crim.  Pro.  Code.  1898,  ss.  202,  435,  1, 
2,3,  Rat.  UnCr.  C.  669  =  Cc.  Rg.  27  of  1893. 

Complainant  absent — Order  saying  that  case 
was  '  struck  ofi' — Legality  and  effect  of  ordet— 
Sanction  to  prosecute  for  false  complaint — 
Necessity  for  sanction  of  Courts  in  case  of  fresh 
complaint— See  Crim.  Pro.  CODE, 1898,  s.  259, 
17  O.C.  18  =  23  Ind.  Cas.  182  =  15  Cr.  L.J.  230. 

Complaint  dismissed  once — Subsequent  com- 
plaint by  another  complainant  on  the  same 
facts — Same  tribunal — Different  incumbent — 
Enquiry  ordered  by  the  High  Court — See  CRIM. 
Pro.  Code,  1898,  ss.  437,  203,  12  A.L.J.  106 
=  36  A.  129  =  15  Cr.  L.J.  158  =  22  Ind.  Gas.  734. 

Not  disclosing  criminal  offence — Dismissal  of, 
by  the  Chief  Court  on  revision — See  CRIM.  PRO. 
CODE,  1898,  8.439,  10  P. W.R.  1913,  Cr.  =  33P. 
L.R.  1913  =  18  Ind.  Cas.   688=14  Cr.  L.J.  128. 

Discharge  without  judicial  investigation  into 
the  merits  of  the  complaint — Inquiry  into  the 
same  charge  on  a  second  complaint — See  DIS- 
CHARGE OP  ACCUSED,  17  O.C.  273  =  15  Cr. 
L.J.  638  =  25  Ind.  Gas-  838. 

See  Sanction  to  prosecute— Conditions 
requisite  for  grant  of  sanction,  etc., 

2  P.  R.  1907,  Cr.  =  5  Cr.  L.J.  491  =  49  P. L.R. 
1907  =  18  P.  W.R.  1907.  Cr.  =  6  Cr.  L.J.  258,  8 
C.L.R.  267. 

6.— Withdrawal   and    Revisal   of  Com- 
plaint. 

See  COMPOUNDING  Offence. 

(1) — Withdrawal  of  complaint — Act  XXV  of 
1961,  s.  ^10— Act  X  of  1872,  s.  210.— Offences 
punishable  under  the  Penal  Code  with  more  than 
six  months'  imprisonment  are  not  triable  under 
Ch.  XV  of  the  Code  of  Criminal  Procedure,  and 
consequently  do  not  fall  within  the  provisions 
of  s.  '/71  of  that  Code.  ANONYMOUS,  4  B.L.R. 
F.B.  41  =  12  W.R.  Cr.59. 

(2i — Withdrawal  of  co^nolaint  and  obligation 
of  Magistrate  to  hear  it— Effect  of  loithdrawal 
— Acquittal.— The  withdrawal  of  a  complaint 
by  a  complainant  operates  as  an  acquittal,  and 
the  High  Court  cannot  entertain  the  matter  at 
all,  except  upon  an  application  duly  made  with 
sanction  of  the  Government.  L.\CHI  BEHARA 
V.  NITYANUND  DOSS,  19  W.R.  Cr.  53. 

(3) — ComplaiKt  once  instituted  —  Duty  of 
Magistrate.  — Where  once  a  complaint  of  a  non- 
compoundable  offence  is  before  a  Magistrate,  he 
is  bound  to  make  a  complete  enquiry,  and  to 
see  that  the  accused,  if  guilty,  is  brought  to 
punishment.  QUEEN  v.  DUDRAJ  DOSADH, 
22  W.R.  Cr.  83. 
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Complaint— oontinued, 

6— Withdrawal    and    Revival   of  Com- 
plaint— continued. 

(4) —  Duty  oj  Magistrate— Remedy  by  civil 
suit. — If,  on  a  oomplaint  duly  made  before  a 
Magistrate, it  should  appear  that  the  act  imput- 
ed amounts  to  an  oHonce  under  the  Penal  Code 
and  that  there  is  prima  fncie  reason  to  suppose 
the  accusation  true,  it  is  the  duty  of  the  Magis- 
trate to  proceed,  although  he  mayoonsider  that 
a  civil  suit  would  afford  the  mere  convenient 
or  appropriate  remedy.  QUEEN  v.  NUDAS 
MUHTON,  8  W.R.  Cp.  65. 

(5) — Criminal  charge  —  Civil  action. — The 
oomplaint,  if  the  allegations  disclose  a  criminal 
offence,  should  not  be  dismissed  because  the 
case  is  one  in  which  civil  remedy  is  obtainable. 
KOSAL    SING  V.    TOOLSHEE    CHOWDHRY,  10 

W.R.  Ct.  40  (a). 

(6) — Mischief  —  Criminal  trespass  —  Civil 
action. — On  a  joint  Magistrate  dismissing  a  case 
wherein  the  complainant  charged  the  accused 
with  illegal  assembly,  criminal  trespass,  and 
mischief,  on  the  ground  that  the  case  was  com- 
pletely a  civil  case,  the  High  Court  sot  aside 
the  order,  and  directed  the  joint  Magistrate  to 
try  it.  SHEIKH  KOREEM  BUX  v.  SHEIKH 
MOORMUT,  20  W.R  Cr.  60. 

(7) — Case  where  civil  suit  is  the  proper  remedy 
— Procedure. — The  High  Court  would  not  inter- 
fere with  an  order  of  a  Magistrate,  in  a  oom- 
plaint of  theft  because  it  appeared  to  him,  after 
making  enquiries  from  the  police,  before  whom 
the  complaint  was  in  the  first  instance  brought, 
that  the  complaint  was  one  in  respect  of  which 
only  a  suit  in  the  Civil  Court  should  be  brought. 
Queen  v.  Russick  Monee,  11  W.R.  Cr.  54. 

(8) — Penal  Code,  s.  498 — Withdraival  of  com- 
plaint—Crim.  Pro.  Code,  1861,  s.  271.— A 
complaint  under  s.  499,  I. P.O.,  could  not  be 
withdrawn  under  s,  271,  Crim.  Pro.  Code,  1861. 
But  the  husband,  the  complainant,  could  stay 
proceedings  af^ainst  the  accused  by  declining  to 
offer  anv  evidence.  MOHUN  v.  GUNSHAM, 
8P.R.  1871. 

(9) — Withdrawal  of  a  complaint  of  adultery. 
— The  power  to  permit  the  withdrawal  of  com- 
plaints is  confined  to  oases  falling  for  disposal 
under  Oh.  XV  of  the  Ccim.  Pro.  Code,  1861. 
Therefore  a  Magistrate  is  not  competent  to 
allow  the  withdrawal  of  a  complaint  of  adul- 
tery.   Queen  v.  Gumbheer,  2  N.W.P.  234. 

(10)— Crim.  Pro.  Code,  s.  HI— Revival  of 
complaint. — On  a  complaint  of  enticing  away  a 
m.arried  woman,  a  non-cognizable  offence,  and 
of  theft,  cognizable  offence,  being  made  to  a 
Police  officer,  he  enquired  into  the  offence  of 
theft  only,  scarcely  noticing  the  allegation  as 
to  the  enticing  away  of  the  woman, and  report- 
ed to  a  Magistrate  that  no  such  offence  was 
even  prima  facie  made  out.  The  Magistrate, 
thereupon,  directed  him  to  strike  off  the  offence 
complained  of  from  the  list  of  reported  offences. 
Held  that  this  was  no  bar  to  the  taking  up  of 
and  proceeding  with  a  fresh  complaint  of  entic- 
ing away  a  married  woman,   inasmuch  as  there 


Comp/a/nf— continued. 
6  —Withdrawal    and   Revival  of    Com- 
plaint -continued. 

was  no  dismissal  of  the  oomplaint  in  respect  of 
that  offence  GOVERNMENT  OP  BOMBAY  v. 
SHIDAPA,  5  B.  403. 

(11) —  Second  complaint — First,  dismissed 
summarily— Whether  second,  barred. — A  Magis- 
trate is  not  precluded  from  taking  up  a  com- 
plaint on  the  fncts  on  which  a  similar  complaint 
had  been  summarily  dismissed  on  a  former 
occasion,  and,  if  it  is  shown  that  the  complain- 
ant has  some  grounds  for  his  complaint,  the 
Magistrate  should  admit  it.  Bhagwan  DIN 
V  DIBB.A.  5  A  L.J.  137  =  A.W.N.  1908,  67  =  7 
Cr.  L.J.  297.  (22  A.  108,  D.) 

{U\—Crini.  Pro.  Code,  1861,  Ch.  XIV— 
Dismissal  of  complaint  for  default— Fresh  com- 
plaint, —  In  cases  triable  under  Ob.  XIV, 
where  a  Magistrate,  on  account  of  the  non- 
appearance of  the  complainant  or  for  any  other 
sufficient  cause,  is  satisfied  that  the  charge 
cannot  be  sustained  be  may  dismiss  the  com- 
plaint. The  dismissal  will  not  bar  the  com- 
plaint being  again  entertained.  HIGH  OOURT 
Proceedings,  8th  December  1870,  6  M.H. 
C.  App.  8. 

OS)— Crim.  Pro.  Code,  18S2,  ss.  203  and  53T 
—  Dismissal  of  complaint  —  Fresh  complaint 
tvithout  setting  aside  the  order  of  discharge. — 
Where  a  complaint  is  dismissed  under  s  203,  no 
fresh  proceedings  upon  a  new  complaint  on  the 
same  facts  can  be  taken  unless  the  order  of 
dismissal  is  set  aside  in  the  manner  provided 
by  s.  203  by  a  competent  authority.  If  such 
proceedings  are  instituted  without  setting  aside 
the  order  of  dismissal,  the  defect  cannot  be  cured 
by  g.  537  of  the  Code.  NiLRATAN  SEN  v. 
Jogesh  Chundra  Bhuttacharjee,  23  C. 
983  =  1  C.W.N.  57.  [Diss.,  29  M.  126,  P.B.= 
16  M.L.J.  79=  1  M.L.T.  31,  2  L.B.R.  27,  1  N. 
L.R.  18;  F.,  22  A.  106.  24  C.  286  =  1  C.W.N. 
185;  28  M.  255  =  2  Weir  247-A  ;  Appr.,  24  C. 
528  =  1  C.W.N.  370;  R.,  28  0.  652,  P.B.,  25  M. 
61  =  2  Weir  271,  P.C,  2  C.W.N.  290,  12  Cr.L. 
J.  320  =  10  Ind.  Cas.  616,  9  P.R.  1902,  Cr.  =  50 
P. L.R.  1902;  D.,  28  C.  211=5  C.W.N.  169.24 
M.  337  =  10  M.L.J.  147  =  2  Weir  251,  28  M.310 
=  2  Weir  325-A.] 

(14) — Dismissal  of  complaint — Fresh  com- 
plaint.— When  a  complaint  is  dismissed  under 
s.  203,  the  M-igistrate  has  no  jurisdiction  to 
revive  the  proceedings  upon  a  fresh  complaint 
on  the  same  facts,  so  long  as  the  order  of  dis- 
missal IS  not  set  aside  by  a  competent  authority 
under  s.  437  of  the  Code.  KOMAL  CHANDRA 
Pad  v.gourChand  audhikari,  24  C.  286  =  1 
C.W.N.  185.  (23  C.  983,  F.)  [Diss.,  29  M.  226 
=  16  M.L.J.  79  =  1  M.L.T.  31,  2  L.B.R,  27, 
1  N.L.R.  18,  F.,  22  A  106  =  A.W.N.  1899.  211, 
28  M.  255  =  2  Weir  247-A, 2  C.W.N.  260;  R.,  23 
C  652,  9  P.R.  1902,  Cr.=50  P. L.R.  1902  ;  D., 
24  M.  337  =  2  Weir  351,  28  M.  310  =  2  Weir 
325-A.] 

(15) — Complaint  dismissed  under  s.  203  — 
Fresh  complaint — Procedure. — Where  a  com- 
plaint is  dismissed  under  s.  203  for  the  default  of 
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Complaint — continued. 

6  —  Withdrawal    and    Revival  of  Com- 

plaiat — continued. 

the  complainant,  the  Magistrate  cannot,  on  a 
subsequent  appearance  of  the  complainant,  re- 
store the  case  to  the  file  and  proceed  to  try  the 
case.  Before  any  fresh  proceedings  can  be  taken, 
the  order  of  dismissal  should  be  set  aside  by  a 
competent  authority.  SiMBHOO  Ram  Lall  v. 
KARI  Hazari.  3  C  W.N.  760.  [R.,  2  L.B.R. 
27.] 

(16)— Crim.  Pro.  Code  (1882),  ss.  202,  203, 
437 — Dismissal  of  complaint — Power  to  revive 
proceedings. — On  a  complaint  being  presented, 
the  Magistrate  took  the  statement  of  the  com- 
plainant, recorded  it  briefly  and  called  for  a 
report  from  the  Police  on  the  matter,  without 
asking  him  if  he  had  any  witnesses  to  call.  On 
receipt  of  the  report,  the  Magistrate  dismissed 
the  complaint.  He  did  not  record  any  reasons 
for  distrusting  the  truth  of  the  complaint,  uor 
did  he  direct  a  local  investigation  to  be  made  by 
a  Police  officer  for  the  purpose  of  ascertaining 
the  truth  or  falsehood  of  the  complaint.  Held, 
that  the  Magistrate  did  not  comply  with  the 
provisions  of  s  20-2,  and  that  he  ought  not, 
merely  on  the  report  of  the  Police,  to  have  dis- 
missed the  complaint  under  s,  203.  Held,  also, 
that,  when  the  Magistrate,  who  had  dismissed 
the  complaint,  ordered  a  further  enquiry,  on 
receiving  the  complainant's  second  petition,  he 
did  not  act  contrary  to  any  provision  of  the  law; 
and  that,  considering  the  circumstances  under 
which  the  complaint  had  been  dismissed,  a 
further  enquiry  was  necessary.  QueeN-EM- 
PRESS  v.  PURAN,  9  A.  85  =  A.W  N.  1886,  307. 
[Diss.,  28  C.  652;  F-,  1  N.L.R.  18.  29  M.  126, 
F.B.  =  1  M.L.T.  31  =  16  M.L.J.  79,  10  P.R. 
1911,  Cr.  =  24  P.W.R.  1911,  Or.  =  11  Ind.  Cas. 
132  =  12  Or. L.J.'  364  =  205  P.L.R.  1911;  R, 
28  0.211  =  5  C.W.N.  169,  35  A.  78  =  10  A.L.J. 
531  =  18  Ind.  Cas.  146  =  14  Gr.L  J.  2.  2  L.B.R, 
27,  9  P.R.  1902  =  50  P.L.R.  1902;  D.,  23  0. 
983  22  A.  106,] 

(17) — Grim.  Pro.  Code,  s.  203 — Dismis&al  of 
complaint — Power  to  re-open  the  matter. — It  is 
utterly  contrary  to  sound  principles  that  one 
Magistrate  of  co-ordinate  jurisdiction  should, 
in  eSect  and  substance,  deal  with,  as  if  it  were 
an  appeal  or  matter  for  revision,  a  complaint 
which  has  already  been  dismissed  by  a  compe- 
tent tribunal  of  co-ordinate  authority.  QUEBN- 
Empress  v.  ADAM  Khan,  22  A.  106  =  A. W.N. 
1899,  211.  (23  0.  983,  24  C  286,  F.;  9  A.  85, 
A.W.N.  1895,  86,  R]  [Diss.,  2  L.B.R.  27; 
F.,  28  M.  255  =  2  Or. L.J.  752  =  2  Weir  247-A  ; 
iJ..  28  C.  652,  8  Cr.L.J.  249  =  26  P.W.R,  1908, 
IN.LR.  18;  D.,  29  A,  7  =  3  A.L.J.  562  =  A.W. 
N.  1907,  245,  36  A.  129  =  12  A.L.J.  106  =  15  Or. 
L.J.  158  =  22  Ind.  Cas.  734,  24  M.  337  =  2  Weir 
251,  29  M.  126  =  3  Cr.L.J.  274  =  16  M.L.J. 79  = 
1  M.L.T.  31.  5  A, L.J.  137  =  A.W.N.  1908,  67  = 
7  Cr.L.J.  297.] 

(18)  — Crim.  Pro.  Code.  1882,  ss.  4,  203  and 
437 — Revival  of  proceeding  by  a  successor  in 
office.— Where  an  order  of  a  Magistrate  is  a 
judicial  and  not  aa  executive   order  and  is  one 
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6.— Withdrawal    and  Revival   of  Com- 
plaint -  continued, 

dismissing  a  complaint,  it  is  not  competent  to 
the  successor  in  office  to  set  aside  such  order  of 
his  predecessor.  iNDERJIT  SINGH  v.  THAKDB 
SINGH,  2  C.W.N.  290.  (23  0.  983  =  1  C.W.N. 
57,  24  C.  286  =  1  C.W.N,  185,  F.)  [R.,  2  L.B. 
R.  27.] 

(19) — Charter  Act — High  CourVs  power  to 
revise  an  order,  reviving  a  complaint  after  dis- 
charge.— The  High  Court  has  ample  power, 
under  the  Charter,  if  not  under  the  Code, 
to  revise  an  order  reviving  a  complaint  after 
discharge.  OPOORBA  KUMAR  SETT  DaSSI  v. 
Sreematty  Probod  Kumary  Dassi,  1  C.W. 
N.  49.  [F..  6  C.L.J.  705  =  6  Cr.  L  J.  490; 
Avpl.,28G.  709;  E.,  27  0.  126  =  3  CW.N.  601.] 

(20)— Grim.  Pro.  Code,  1882,  ss.  253,  403, 
423,  439 — Warrant  case — Discharge  — Revival 
of  complaint — Power  of  Presidency  Magistrate — 
Power  of  High  Court  to  direct  further  enquiry 
or  order  re-trial. — An  order  of  discharge  under 
s.  253  does  not,  in  a  warrant  case,  operate  as 
an  acquittal,  and  is  no  bar  under  s.  403  to  the 
retrial  of  any  person  so  discharged.  But  a  sti- 
pendiary Presidency  Magistrate  or  any  other 
Magistrate  of  coordinate  authority  has  no 
power  to  sit  as  it  were  on  appeal  from  the  order 
of  an  Honorary  Presidency  Magistrate  or  other 
Magistrate  of  co-ordinate  jurisdiction  and  to 
direct  the  issue  of  fresh  process,  notwithstand- 
ing that,  upon  a  consideration  of  the  same 
materials,  the  latter  has  dismissed  the  summons 
and  discharged  the  accused.  [Diss.,  28  0.  211  ; 
R.,23G.  652,  9  P.R.  1902.  Cr.  =  50  PL-R. 
1902  ;  D.,  2  L.B.R.  27.]— Under  s,  439,  read 
with  s.  423,  and,  possibly  also  under  the 
Charters,  it  is  open  to  the  High  Court  to  set 
aside  such  order  of  discharge,  as  is  mentioned 
above  and  direct  a   retrial  or    further  enquiry. 

Grish  Chunder  Roy  v.  dwarka  Dass 
Agarwallah.  24  C.  828  =  1  C.W.N,  370.     (23 

0.  983,  Apvr. ;  7  M.  557,  1  CW.N.  49,  Discuss- 
ed). 

(21)— Cm;i.  Pro.  Code,  1898,  ss,  195,  528— 
Case  pending  before  a  Court — Poiuer  of  superior 
Court  to  ivithdraw  it  or  to  grant  sanction. 
— When  no  final  order  has  been  made  by  a 
Magistrate  in  a  case  pending  before  him,  a  su- 
perior Magistrate  who  has  transferred  the  case 
to  the  former's  file,  has  no  authority  to  pass  an 
order  of  dismissal,  nor  to  grant  sanction  for  the 
prosecution  of  the  complainant.  SHEIKH 
KuTAB  ALi  V.  Empress,  3  C.W.N.  490. 

{22)—Crim.  Pro.  Code,  1882,  ss.  259,  369  and 
439 — Discharge  of  accused  in  a  toarrant  case — 
Power  of  Presidency  Magistrate  to  revive  the 
case. — Where  a  Presidency  Magistrate  has  dis- 
charged the  accused  under  s.  259,  he  has  no 
jurisdiction  to  revive  the  case,  much  less  to 
transfer  it,  Damind  DasSIv.  HURRY  MOHAN 
MUKERJEE,  4  C.W.N.  46.  [Diss.,  28  C.  652  = 
5  CW.N.  457  ] 

(23)— Crim.  Pro.  Code,  1872,  s,  210— With- 
drawal of  co77iplaint — Penal  Code,  ss,  352  and 
323. — Where  a  person  complained  that  he  had 
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Complaint — continued. 

6. — Withdrawal    and  Revival    of    Com- 
plaint— continued. 

been  seized  by  the  hands  and  legs  and  thrown 
on  the  ground,  shopped,  thumbed,  and  stiffened 
on  the  chest  by  three  persons,  one  of  whom 
gave  a  knife  to  another  with  directions  to  stab 
the  complainant,  held,  that  the  complaint  was 
one  of  voluntary  hurt,  and  that  the  Magistrate 
was  wrong  in  treating  the  complaint  as  of 
criminal  force,  and  in  allowing  it  to  be  with- 
drawn. Sambasivanna  v.  BHOGAPPA,  SM. 
378. 

(24) — Withdrawal  of  cotnplaint — Compound- 
ing of  offences — Revival  of  complaint. — When  a 
compoundable  oSence  has  been  compromised 
and  the  complaint  withdrawn,  the  complaint 
may  be  revived,  if  it  appeared  that  the  compro- 
mise was  the  result  of  a  promise  on  the  part  of 
the  accused  which  he  failed  to  fulfil.  SYAD 
Ghulam  Haidar  Shah  v.  syad  Rukhan 
ABDULLA  SHA,94  P.L.R.  1904. 

(25)— Crim.  Pro  Code  (1898),  s.  24:8— Magis- 
trate taking  cognizance  of  case  on  police  report 
made  on  coviplaint — Right  of  complainant  to 
withdraw  the  case- — Where  a  Magistrate  had 
taken  cognizance  of  a  case  against  certain 
persons  under  ss.  143  and  504  Penal  Code,  upon 
the  report  of  the  police,  mide  in  consequence 
of  a  complaint  made  to  them,  held,  that  the 
Magistrate  was  not  competent  to  allow  the 
complainant  to  withdraw  the  case,  inasmuch 
as  there  was  no  complaint  in  the  case,  the 
Magistrate  taking  cognizance  of  the  case  upon 
the  police  report.  QueeN-Empress  v.  CHEN- 
CHAYYA,  23  M.  625  =  1  Weir  310. 

See  Act  XIII  of  1859,  ss.  1  and  2  (1).  U.B. 
R.  1909,  2nd  Qc.  Workmen's  Breach  of  Con- 
tracts Act.  1. 

See  ACT  I  OF  1871,  b.  24,  5  Bom.    L.R.  205. 

Dismissal  of,  for  default  after  partial  hearing 
by  Presidency  Magisitrate — Institution  of  fresh 
proceedings— See  ACT  IV  OF  1877,  s.  124.  6  C. 
523  =  8  C.L.R.  106. 

See  ACT  I  OF  1894,  sd.  9  and  10,  27  C.  935  = 
5C.W,N.  131. 

See  ACT  XII  OF  1896,  ss.  37,  44  (1),  (2),  46, 
57,  22  PR.  1900,  Cr. 

See  ACT  VI  OF  1398,  ss.  61,  72,  10  CW.N. 
1029  =  4  Cr.  L.J.  170. 

See  PUN.  ACT  XX  OF  1891,  s.  186,  2  P.R. 
1892,  Or. 

To  police— See  COMPENSATION  —GENERAL, 
7  M.  563. 

See  COMPENSATION— General,  2  N.W.P. 

447. 

See  Compensation— To  accused,  15  C.P. 

L.R.  Or.  194. 

Complaint  by  Civil  Court— See  COURT  PEES, 
5B.K.C.  Cr.    104. 

See  Crim.  Pro.  Code,  1898,  ss.  4  and  195, 
30  C.  415. 

See  Crim.  Pro.  Code,  1898,  ss.  4,  195,  537, 
A.W.N.  1904,  266. 
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6. — Withdrawal    and  Revival   of    Com- 
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See  Crim.  Pro.  Code,  1898,  ss.  4  (h),  190 
(c).  6  C.W.N.  926. 

See  Crim.  Pro.  code,  1898,  s.  190,  14 
Bur.  L.R.  250  =  4  L.B.R.  300,  3  C.L.J.  87  =  3 
Cr.  L.J.  209. 

See  Crim.  Pro.  Code,  1898,  ss.  190,  i92 
and  254,  1  8.L.R.  119,  Cr. 

Power  of  Magistrate  to  refuse  to  initiate 
proceedings  in  cases  initiated  by  Police  report 
—See  CRIM.  PRO.  CODE,  1898,  ss.  190,  253,  1 
A.L.J.  669. 

See  CRIU.  Pro.  Code,  1898,  ss.  195,  476, 
5  C.W.N.  106. 

See  Crim.  Pro.  Code,  1898,  s.  195  (6),  30 
A.  52  =  A.W.N.  1907,  288  =  4  A.L.J.  790  =  6 
Cr.  L.J.  396. 

Ser  CRIM  Pro.  Code,  1898,  ss.  197,  527 
and  177,  4  L  B.R.  265  =  8  Cr.  L.J.  70. 

Bigamy,  charge  of — Persons  competent  to 
complain— See  CRIM.  PRO. CODE,  1838,  s.  198, 
25  A.  132  =  A.W.N.  1902,  198. 

See  Crim.  Pro.  code,  1898,  s.  198,  25  A. 
209  =  A.W.N.  1903.  7- 

By  husband  in  charge  of  adultery — See  Crim. 
Pro.  Code,  1898,  s.  190,  5  A,  233. 

See  Crim.  Pro.  Code,  1898,  ss.  199,  238, 
27  M.  61  =  2  Weir  236. 

See  Crim. Pro.  Code,  1898,  s.  353,  Rat  Un. 
Cr.  C.  24  =  Cr.  Rg.  23-9-1869. 

See  Crim.  Pro.  Code.  1898.  s.  403  (l),  6 
A.L.J.  262  =  9  Cr.  L.J.  526  =  31  A.  317  =  2 Ind. 
Cas.  219. 

See  Crim.  Pro.  Code,  1893,  ss.  435  (l  to  3) 

426,  439  (I  to  4)  and  440,  4  C.  647. 

First  complaint — Second  complaint  by  a 
different  person  —  Same  Acts  —  See  MAGIS- 
TRATE, Jurisdiction  of— General  Juris- 
diction, 3  A.L.J.  562  =  4  Cr.  L.J.  59  =  A.W. 
N.  1906,  243  =  29  A.  7. 

See  Magistrate,  Jurisdiction  op— 
General  Jurisdiction,  17  C.  PL.R.  105. 

See  Maintenance,  168P.L.R.  1903. 

See  Penal  Code,  s.  182,  6  A.L.J.  236=9 
Cr.  L.J.  518  =  2  Ind.  Cas.  199. 

See  Penal  Code,  s.  211,  29  A.  587  =  A.W.N. 
1907,  195  =  4  A.L.J.  471  =  6  Cr.  L.J.  42. 

See  RAPE,  29  C.  415  =  6  C.W.N.  677. 

See  Revision— General  Principles,  3 
L  B.R.  234,  F.B, 

See  S.^NCTION  TO  PROSECUTE— AUTHORI- 
TIES competent  to  grant  Sanction  etc., 

13  M.  144. 

See  Sanction  to  prosecute— Condition 

requisite  FOR  GRANT  OF  SANCTION  ETC., 
8  P.R.  190S,  Cr.  =  15  P.W.R.  1908,  Cr.=149  P. 
L.R.  1908  =  7  Cr.  L.J.  353,  2  C.L.J.  619  =  10 
C.W.N.  222  =  3  Cr.  L.J.  112,  2  P.W.R.  1909,  Cr. 
=  9  Cr.  L.J.  152  =  37  P.L.R.  1909  =  1  Ind.  Cas. 
93,  6  O.C.  1. 
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6.— Withdrawal    and    Revival    of  Com- 
plaint— concluded . 

Distioctioa  between  complaint  by  private 
individucils  and  complainant  by  Courts — See 
Sanction  to  prosecute— Revocation  of 
sanction,  13  b.  109. 

See  Sanction  to  prosecute — Who  may 
APPLY  FOR  Sanction,  9  G.P.L.R.  Cr.  27. 

See  WARRANT  CASE,  13  B.  600. 
Compoundable  Offence. 

See  Compounding  Offence. 
Compounding  Offence. 

See  COMPLAINT— Withdrawal  and  Re- 
vival OF  COMPLAINT. 

SeeCRIM.  PRO.  Code,  1898,  s.  345. 

See  WITHDRAVPAL  OF    PROSECUTION. 

(1) — Conviction  set  aside  on  appeal— Liberty 
to  compound  luhen  retrial  ordered — No  sanction 
of  Court  necessary. — Where  the  accused  is 
charged  with  an  oSenne  which  is  compoundable, 
and  is  convicted  by  the  Magistrate,  but,  on 
appeal,  the  couviction  is  set  aside  and  a  retrial 
ordered.  Held,  that  it  is  open  to  the  complain- 
ant and  the  accused  to  compound  the  case,  in 
the  same  manner  in  which  a  case  may  be  com- 
pounded before  conviction  by  the  Magistrate. 
Held,  further  that  it  was  not  necessary  in  this 
case,  to  apply  to  the  Court  for  permission  to 
compound.  Umrai  v.  Makbulan,  3  A.L.J. 
S23  =  A  W.N.  1906.  200  =  4  Or.  L.J.  35. 

(2)— Penal  Code,  s.  214— Crim.  Pro.  Code 
(1872),  s.  210. — Whenever  the  words  "  volun- 
tarily," "  intentionally,"  "  fraudulently,"  "dis- 
honestly," or  others,  whose  definition  involves 
a  particular  intention,  enter  along  with  a  speci- 
fied act  into  the  description  of  an  ofience,  the 
offence,  not  being  one  "irrespective  of  the  inten- 
tion," is  not  one  which  the  exception  to  s.  214 
by  itself  allows  to  be  compounded  without  the 
parties  incurring  the  penalties  prescribed  by 
that  and  the  next  preceding  section.  The  offence 
to  admit  of  compromise,  must  be  one  in  this 
sense  irrespective  of  the  intention  ;  and  it  must 
be  one  for  vyhioh  a  civil  action  may  be  brought 
at  the  option  of  the  person  injured,  instead  of 
criminal  proceedings.  Tne  offence  of  volunta- 
rily causing  grievous  hurt  cannot  legally  be  com- 
pounded. REG  V.  Rahimat,  1  B.  147  [E.,  13 
Cr.  L.J.  721  =  16  Ind.  Cau.  753=  6  S.L  R.  76.] 

(3) — What  offences  are  not  compoundable. — 
Offences  punishable  under  any  law  other  than 
the  Penal  Code  are  not  compoundable.  {Vide 
last  tabular  statement  in  scb.  ii,  Crim.  Pro. 
Code).  Queen-EmpresS  v.  Gaubar,  S.C.  78 
Oudh. 
(4) — Compoiir.ding  of  offences — Teit. — The  com- 
poundability  of  an  offence  charged  is  the  sole 
or  decisive  test  for  determining  the  class  of 
offences  which  concern  individuals  only,  as  dis- 
tinguished from  those  which  have  reference  to 
the  interests  of  the  State.  DalsuKHRAM 
HURGOVINDAS  v.  CHARLES  DE  BRETTON,  6 
Bom.  L.R.  73. 


Compounding  Offence — continued. 

(5)  -Crim.  Pro.  Code  (1882),  s.  345— Com- 
poundable  offences. — The  general  principle  of  the- 
law  of  England  that  felonies  and  serious  mis- 
demeanours shall  not  be  compounded  is  em- 
bodied in  s.  345,  Crim-  Pro.  Code,  which  says- 
that  no  offence  not  mentioned  in  the  section 
shall  be  compounded  ;  and  neither  that  of 
culpable  homicide,  nor  that  defined  in  s.  304-A 
is  mentioned  there.  The  Magistrate  should 
find  upon  the  evidence  whether  the  accused 
should  be  discharged  or  charged  with  an  offence, 
and  should  decide  that  only  a  compoundable 
offence  had  been  proved  before  he  allows  com- 
pounding. Queen-Empress  v.  Naran,  Rat, 
Ud.  Cr.  C.  699  =  Cr.  Rg.  28  of  1894,  [R.,  1 
L.B.R.  849.] 

{6)— Crim.  Pro.  Code  (1872),  s.  1S8— Charge  of 
adultery — Compounding  of  the  offence — Penal 
Code,  s.  497. — Where,  after  the  conviction  by 
a  Sessions  Judge  of  a  person  charged  with  adul- 
tery, and  during  the  pendency  of  the  appeal  in 
the  High  Court,  the  complainant,  who  had 
taken  his  wife  back  to  live  with  him,  had  asked 
the  High  Court  to  be  allowed  to  compound  the 
offence,  held,  that  the  sanction  for  compound- 
ing could  not  be  given  at  that  stage  of  the 
proceeding.  EMPRESS  OF  INDIA  v.  THOMP- 
SON, 2  A.  339.  [ii.,  14  Cr.  L.J.  46  =  18  Ind. 
Cas.  270  =  11  A.L.J.  13.] 

(7) — Withdrav)al  of  a  coviplahd  of  adultery, 
— The  power  to  permit  the  withdrawal  of  com- 
plaints is  confined  to  cases  falling  for  disposal 
under  Ch.  XV  of  the  Crim.  Pro.  Code,  1861. 
Therefore,  a  Magistrate  is  not  competent  ta 
allow  the  withdrawal  of  a  complaint  of  adultery. 

Queen  v.  Gumbheer  2  N.W.P.  234. 

[Q)  — Compounding  offence — Kidnapping. — The- 
offence  of  kidnapping  can  be  lawfully  compound- 
ed. The  withdrawal  of  such  a  charge  by  the 
complainant    has     the    effect   of  an  acquittal, 

Queen  V.  Gopee  mohun  Hitter,  22W.R. 
Cr.  26. 

(9)  —  Wrongful  restraint. — The  offence  of 
wrongfully  restraining  another  may  be  lawfully 
compounded.  MOTHOORANATH  BHOOMICK 
V.  NO.  1,  KENARAM    KURMAKAR,  7    W.R.  33. 

(10) — .Compromise — dssault  resulting  in  in- 
tentional grievous  hurt, — Although  an  assault 
may  be  compromised,  an  assault  which  results 
in  the  intentional  infliction  of  grievous  hurt 
cannot  be  compromised.  REG.  v.  MUDAN 
MOHAN,  6  N.W.P.  302.      [F.,  IB.  147.] 

(11)— Crm.  Pro.  Code,  Act  X  of  1872.  s.  345 
— Compo2inding  of  offence  of  hurt— Grievous 
hurt — Subsequent  complaint. — Where  an  offence 
which,  at  the  time  of  the  complaint,  was 
believed  to  have  caused  only  simple  hurt,  was 
compounded,  and  subsequently  the  complain- 
ant applied  to  have  the  case  taken  on  file  again 
on  thegrourd  that  the  offence  had  turned  oni 
to  be  one  of  grievous  hurt  and  therefore  non- 
compoundable,  held  thet  the  first  compounding 
was  legal.  EMPRESS  v.  UNKAR,  A.W.N.  1884. 
13. 
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Compounding  OSeoce— continued. 

(12)— Crim.  Pro.  Code,  s  213,  el  seq  -Com- 
pounding of  loarrant  case — Dismissal — Revival 
of  proceeding. — The  dipmisaal  of  n  wurraot  case 
— falling  under  the  provision  of  s.  213,  et  seq, 
of  the  Code  of  Criminal  Procedure,  1872,  whion 
is  nofc  therefore  compoundable — on  the  parties 
coming  to  an  amicable  settlement  regarding  the 
matter  in  dispute,  amounts  to  a  di^^charge. 
There  could,  therefore,  be  no  bar  to  the  renewal 
of  the  proceedings,  if  that  should  otherwise  be 
thought  necessary.  Housebreaking  in  order  to 
commit  theft  is  not  an  oSence  which,  accord- 
ing to  8.  214,  I. P.O..  can  be  legally  compound- 
ed, and  a  withdrawal  from  the  prosecution  in 
such  a  case  has  not,  according  to  s.  188,  Crim. 
Pro.  Code,  1872,  the  effect  of  an  acquittal. 
Such  a  withdrawal  cannot,  therefore,  affect  the 
revival  of  the  prosecution.  REG.  v.  DEVAMA, 
1  B.  64.  [F  ,  Rat.  Uo.  Cr.  330,  Rat.  Un.  Or. 
391  ;Appr.,  29  M  126  =  16  M.L.J.  79  =  1  M.L. 
T.  31;  R.,  10  B.  131,28C.  652  =  5  0.  W.N.  457  ; 
D.,  37  B.  369  =  2  Bom.  Cr.  C.  17  =  15  Bom.  L.R. 
61  =  14  Cr.  L.J.  77  =  13  Ind.  Cas.  413  ] 

(18) — Guarantee  on  condition  of  not  taking 
criminal  proceedings — Conipouyiding  felony, — 
A  man,  to  whom  a  civil  debt  is  due,  may  take 
securities  for  that  debt  from  his  debtor,  even 
though  the  debt  arises  out  of  a  criminal  offence 
and  he  threatens  to  prosecute  for  that  offence, 
provided  he  does  not,  in  consideration  of  such 
securities,  agree  not  to  prosecute.  He  must 
not,  however,  by  stifling  a  prosecution  obtain 
a  guarantee  from  third  parties.  KesSOWJI 
TULSIDAS  V.  HURJIVAN  MULJI,  11  B.  566, 
[E.,  28  A.  718  =  3  A.L.J.  506  =  A.W.N\  1906, 
212;  11  C.L.J.  131  =  5  Ind.  Cas.  98;  11  Ind. 
Cas.  321  =  31  P  R.  1911  =  192  P  L.R.  1911;  16 
Ind.  Cas.  555  =  8  N. L.R-  97;  17  O.C.  213;D., 
9  P.R.  1906  =  19  P.L.R.  1906.] 

iW— Crim.  Pro.  Code  (1898).  s.  345— Co?7i- 
pounding  offence  of  mischief  done  to  private 
property  of  village  Mahar. — The  accused  was 
charged  under  s.  427,  I.P.C.,  with  having 
caused  damage  to  the  complainant's  property. 
The  Magistrate  refused  to  allow  the  offence  to 
be  compounded,  because  the  damage  was  done 
to  a  village  Mahar,  and,  therefore,  could  not 
be  treated  as  damage  affecting  only  a  private 
person,  as  Mahars  had  duties  to  perform  in 
connection  with  the  village.  Field  that  the 
offence  was  compoundable,  as  the  damage  was 
caused  to  harvested  crops,  which  were  the 
private  property  of  the  complainaut,  The  fact 
that  the  complainant  was  a  village  Mahar 
would  not  makf  his  personal  property,  the 
property  of  the  public  or  even  of  the  Mahar  com- 
munity generally.  In  re  MOTIRAM,    22  B.  889. 

{15)— Charge  of  adultery  —  Withdrawal  of 
charge  by  husband  — Revisional  powers  of  High 
Court. — Where  in  the  case  against  the  accused 
who  was  charged  with  adultery  which  was 
withdrawn  by  the  husband  of  the  woman,  the 
Assistfint  Sessions  Judge  ordered  the  accused 
to  be  discharged,  held,  that  the  High  Court 
would  not  be  exercising  its  discretion  properly 
in  interfering  in  the  matter  ,Reg.  v.  Ra'mlo 
Jeeio,  5  B,H.C.  Cr.  27. 
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{16)~Crim.  Pro.  Code  (1872),  s.  1=^8— With- 
drawal of  offence  under  s.  323,  Peval  Code.— 
The  offence  of  voluntarily  causing  hurt  is  one 
which  may  be  lawfully  compounded  and,  there- 
fore, withdrawal  from  the  prosecution  in  such 
a  case  is  permissible  under  s.  188,  Crim.  Pro. 
Code.  REG.  V.  JETHA  BHALA,  10  B.H.C.  68. 
[D.sappr.,  1  B.  147.] 

(17)— Crim.  Pro.  Code  (1882),  s,  345— Com- 
poundable  offences — PeJial  Code,  s.  323. — The 
offence  punishable  under  s,  323,  I.P.C.,  is,  by 
s.  345,  Cnm.  Pro.  Code  (1882),  compoundable 
irrespective  of  the  permission  of  the  Court. 
Empress  v.  Ram  GoPAii,  A.W  N.  1886,  167. 

(18)— Penai  Code,  ss  323,  353 -Crim.  Pro. 
Code,  Act  X  of  1882,  s.  U5-Comvotmding.~ 
Where  a  person  is  prosecuted  for  offences  under 
ss.  323  and  353  of  the  Penal  Code  and  the  com- 
plainant applies  to  have  the  case  under  s.  323 
struck  off,  the  Magistrate  should  allow  the 
composition  and  proceed  only  in  respect  of  the 
other  offence.  EMPRESS  v.  CORRIE,  A.W.N. 
1884,  256. 

(19)— Crim.  Pro-  Code  (1882),  s-  M5— Com- 
poundable offences— Penal  Code,  ss.  323,  342.— 
The  offences  punishable  under  ss.  323  and  342, 
I.P.C,  are  compoundable  under  s.  345,  Crim. 
Pro.  Code.  EMPRESS  v,  KhudA  BAKSH, 
A.W.N,  1883,  243. 

(20) — Counter-cases  under  ss.  342,  353— Penal 
Code— Evidence  in  both  cases  taken  together — 
Evidence  of  accused — Compounding. — In  a  case 
where  there  were  counter-charges  between  the 
parties  of  offences  under  ss.  342  and  353  of  the 
I.P.C,  the  Magistrate  took  evidence  in  both 
oises,  without  having  come  to  a  decision  in  either 
case,  and  eventually  allowed  the  charges  to  be 
compounded  :  Held  that  the  Magistrate's 
procedure  in  hearing  the  two  counter-charges 
before  coming  to  a  decision  in  either  was  not 
illegal,  but  that  he  should  not  have  taken  the 
evidence  of  an  accused  person  on  oath  against 
the  persons  accused  by  him  until  the  case 
against  himself  had  been  disposed  of ;  and  that 
the  order  of  compounding  should  be  reversed. 
Queen  Empress  v.  Sorabji  ;  Queen- 
Empress  v.  BUDAN,  Rat.  Un.  Cr.  C.  331  =  Cr. 
Rg.  22  of  1887. 

(2l)--Crim.  Pro.  Codecs.  3i5— Compounding 
offences— Offence  under  s.  148,  Penal  Code. — 
In  a  case  before  a  Magistrate,  the  evidence 
disclosed  an  offence  under  s.  148,  I.P.C.  The 
complainant  subsequently  applied  to  withdraw 
the  case  on  the  ground  that  some  of  his  wit- 
nesses had  turned  around.  The  Magistrate 
allowed  the  offence  to  be  compounded  under 
s.  345,  Crim.  Pro.  Code.  Held,  that  the 
Magistrate  acted  without  jurisdiction  in  allow- 
ing the  compounding  of  a  non-compoundable 
offence.  EMPEROR  v,  ASMAL  H-^SAN,  4  Bom. 
L.R.  718. 

(22) -Crim.  Pro.  Code  (1882).  ss.  345,  560— 
Compounding  of  offences  —Compensation.  — 
Where  an  offence  is  compounded  undes  s.  345, 
it  is  incompetent  to  a  Magistrate  to  award  com- 
pensation under  a.  560,  Grim.  Pro.  Code,     In  a 
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case  where  there  is  neither  a-  discharge  nor  an 
acquittal,  but  only  a  composition,  s.  560  does 
not  apply  so  as  to  enable  the  Magistrate  to 
award  compensation  to  the  accused.  QUEEN- 
EMPRESS  V.  Raoji,  Rat.  Un.  Cr.  C.  700  =  Cr. 
Kg.  29  of  1894. 

(23) — Compounding  of  offence— Compensation. 
— Although  the  composition  of  an  ofience  under 
s.  345  has  the  eSect  of  an  acquittal  yet,  it  is 
not  an  acquittal  so  as  to  bring  the  case  within 
the  provisions  of  s.  560,  Crim.  Pro.  Code.  The 
Magistrate  is  not,  therefore,  competent  to  award 
compensation  to  the  accused.  QUEEN- 
Empbess  v.  Sangappa,  Rat.  Un.  Cr.  C.  957 
=  Cr.  Rg.  8  of  1898. 

(24) — Penal  Code,  s.  214,  excep.  — Compromise, 
of  a  prosecution.  — It  is  not  every  compromise 
of  a  criminal  prosecution  out  of  Court  which  is 
a  breach  of  the  positive  law.  RAJ  Kristo 
MOITRO  V.  KOYLASH  CHUNDER  BHUTTA- 
CHARJEE,  8  C.  24. 

(25) — Jurisdiction  of  Magistrate  to  record 
compromise  order— Ss.  248.  259  and  437,  Crim. 
Pro.  Code, — The  mere  fact  of  the  accused 
having  been  sent  by  the  Police  would  not 
prevent  an  ofience  (under  s.  448  of  the  Penal 
Code),  which  is  legally  compoundable,  from 
being  compromised  ;  and  a  District  Magistrate, 
relying  upon  ss.  248  and  -259,  Crim.  Pro.  Code, 
and  professing  to  act  under  s.  437,  would 
not  be  warranted  in  setting  aside  an  order  of 
compromise  recorded  by  a  Deputy  Magistrate 
of  the  first  class  under  such  circumstances. 
Ss.  248  and  259  have  no  bearing  at  all  upon  the 
case.  Queen-EMPRESS  v.  NOWAB  Jan,  10 
C.  351. 

{26)— Penal  Code,  s.  '211— Compounding  of 
the  original  charge— Charge  against  the  com- 
plainant undir  s.  211  of  the  Code — The  com- 
pounding of  the  original  charge  is  not  a  con- 
clusive answer  to  the  charge  made  against  the 
complainant  under  s.  211,  Penal  Code.  QUEEN- 
EMPRESS  V.  ATAR  ALT,  11  C.  79.  [R.,  18 
Ind.Cas.  149  =  17  C.W.N.  238  =  16  C.L.J.  467 
=  14  Cr.L.J.  5  ] 

{21)— Crim.  Pro.  Code  (1882),  s.  345— Com- 
pounding  offences — Burden  of  proof— Effect  of 
compounding. — Where  an  accused  person  charged 
with  an  offence,  under  s.  341,  Penal  Code, 
pleaded  the  compounding  of  the  charge  as  a  bar 
to  the  jurisdiction  of  tho  Magistrate,  held,  that, 
having  regard  to  the  fact  that  the  accused  per- 
son was  a  European  and  the  complainants  were 
ignorant  coolies,  and  that  the  Police  had  a  hand 
in  the  compounding  of  the  offence,  the  burden 
of  proving  the  validity  of  the  composition  lay 
with  the  accused  and  that  he  had  not  sufificiently 
discharged  that  burden.  Per  Prinsep,  J.: — The 
compounding  of  an  offence  signifies  that  the 
person,  against  whom  the  offence  has  been  com- 
mitted, has  received  some  gratification,  not 
necessarily  of  a  pecuniary  character,  to  act  as 
an  inducement  for  his  desiring  to  abstain  from  a 
prosecution,  and  the  law  provides  that  a  com- 
position would  have  the  effect  of  an  acquittal. 
In  the  case  mentioned  above,   it  was  for  the 
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accused,  who  raised  an  objection  to  the  juris- 
diction of  the  Magistrate,  to  show  that  there 
was  a  composition  valid  in  law.  Per  Trevelyant 
J  : — Compounding  an  offence  is  more  than  a 
mere  promise  to  withdraw  a  prosecution.  It 
supposes  an  arrangement  by  wbich  the  parties 
have  settled  their  differences,  and,  in  the  more 
usual  acceptance  of  the  term,  implies  that  the 
prosecution  has  received  some  consideration  or 
gratification  for  dropping  the  prosecution. 
Although  the  provisions  of  the  Contract  Act 
m^y  not  apply,  the  proof  of  the  arrangement 
must  be  similar  to  that  which  the  Court  requires 
for  the  proof  of  any  agreement  which  is  in  issue. 
Unless  it  appears  that  the  parties  were  free 
from  influence  of  every  kind  and  were  aware 
fully  of  their  respective  rights,  it  would  be  impos- 
sible to  give  effect  to  a  so-called  arrangement  or 
composition.  MURRAY  v.  QUEENEMPRESS^ 
21  C.  103.  [R.,  14  Cr.  L  J.  292  =  19  Ind.  Cas. 
948=6  S.L.R.  284] 

(28) — Effect  of  compounding. — If,  in  the  case- 
of  a  compoundable  offence,  the  complainant  inti- 
mates to  the  Court  that  he  has  compounded  it 
and  desires  to  withdraw  the  complaint,  th& 
order  passed  by  the  Magistrate  allowing  the 
withdrawal  is  in  respect  to  the  offence  and  not 
solely  in  regard  to  the  person  actually  under 
trial  at  the  time.  In  so  providing,  the  law  con- 
templates that  all  the  accused  persons  should 
be  under  trial  at  the  same  time  before  a  judi- 
cial officer,  unless  in  some  exceptional  circum- 
stances such  as  their  absconding,  or  sickness,  oc 
some  such  reason,  the  attendance  of  some  of 
them  cannot  be  obtained.  CHANDRA  KUMAB 
DAS  V.  EMPEROR,  7  C.W.N.  176. 

{29)— Penal  Code,  ss.  213,  214,  i06~  Com- 
pounding offences. —  The  offence  of  criminal 
breach  of  trust,  being  one  into  which  the 
element  of  dishonesty  enters,  cannot,  under  the 
terms  of  ss.  213  and  214,  I.P.C  ,  be  lawfully 
compounded.  In  the  matter  of  REFERENCE 
FROM  THE  Chief  Presidency  Magistrate, 
6  G.L.R.  392. 

{SO)-Crim.  Pro.  Code  (1898),  s.  Si5— Filing 
of  petition  of  compromise— Duty  of  Magistrate — 
Wilhdraiual  of  compromise. — Where,  on  the 
filing  of  a  petition  of  compromise,  in  respect 
of  a  compoundable  offence,  the  Magistrate  ex- 
amines the  complainant  and  satisfies  himself  as 
to  her  understanding  the  same,  it  is  his  duty  to 
accept  the  compromise  and  to  dismiss  the  case 
or  acquit  the  accused.  He  is  wrong  in  ordering 
the  petition  to  be  put  up  with  the  record.  Where 
a  bona  fide  petition  of  compromise  withdrawing 
a  case  has  been  filed,  the  complainant  cannot 
subsequently  withdraw  the  compromise  and 
insist  upon  the  case  being  tried.  KUSAM  BEWA 
V.  Bechu  Bewa,  3  C  W.N.  322. 

{Bl)  '  Crim.  Pro.  Code  (1898),  s  di5— Peti- 
tion of  withdrawal  or  compromise— Duty  of 
Magistrate.  —  A  Magistrate  should  make  an 
order  either  granting  or  refusing  application 
for  withdrawal  or  compromise.  He  is  not  com- 
petent to  order  the  petition  to  be  filed  for 
consideration  with   the  evidence  in   the  case.. 
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Where  a  petitioc  is  put  in  to  compound  a  com- 
poundable  offence,  it  is  the  duty  of  the  Magis- 
trate to  allow  the  parties  to  compound  the 
offence  and  to  acquit  the  Hccused  MAHOMED 
Ismail  V.  Paizuddi,  3  C.W.N.  548. 

(32)— Grim.  Pro.  Code  (1872).  s.  188— Com- 
poundable  offences — Enticing  atvay  a  married 
woman  and  criminal  breach  of  trust.  —  The 
offences  of  enticing  away  a  married  woman 
with  a  criminal  intent  and  of  criminal  breach 
of  trust  are  not  offences  which  may  lawfully 
be  compounded.  REG.  v.  MUTHAVAN,  1  M. 
191. 

\'d3)—  Comvounding  of  offences,  nature  of — 
Civil  action  for  damages,  effect  of. — Compound- 
ing imports  a  corrupt  aj^reement  to  stifle  a 
prosecution  or  to  forbear  prosecuting,  and  it  is, 
on  this  accounii,  against  the  policy  of  the  law, 
to  allow  offences  to  be  compounded.  The 
bringing  of  a  civil  action  does  not  import  that 
any  corrupt  agreement  has  been  entered  into  or 
that  forbearance  from  orimiui^l  proceedings  has 
been  corruptly  purchased.  The  institution  of 
a  suit  is  not  inconsistent  with  the  intention 
eventually  to  have  recourse  to  criminal  proceed- 
ings. VIRANNA  V.  NAGAYYAH,  3  M.  6  =  3 
Ind.  Jur.  467.  (6  WR.  Or.  9,  R.)  [R.,  4  M. 
410,  14  C.P.L.R.  1-21.] 

(34) — Penal  Code,  s.  40i— Compounding  of 
the  offence. — An  offence  under  s.  404,  Penal 
Code,  is  not  one  of  the  class  of  offenoes  that 
may  be  compounded.  HIGH  COURT  FRO 
CEEDINGS,  30TH  JUNE  1874,  7  M.H.C.  App. 
34. 

(35) — Compounding  of  offences  for  a  consi- 
deration.— A  consideration  chat  proceeds  upon 
the  withdrawal  of  criminal  proceedings  that 
have  been  instituted  is  illegal  as  being  opposed 
to  public  policy  and  as  amounting  to  the  sti- 
fling of  the  prosecution.  BRIRANGACHARIAR 
V.  Ramasami  AIYANGAR,  4  M.L.J.  106. 

(36)— Crim.  Pro.  Code  (1882),  s.  cii5~ Com- 
pounding of  offences— Per so7:s  competent. — By 
s.  345,  the  only  person  who  can  compound  the 
offence  of  hurt  is  the  person  to  whom  the  hurt 
is  caused.  The  widow  of  the  person  to  whom 
the  hurt  was  caused  cannot  compound  the 
offence.  In  re  Gangamma  Dorayya,  2  Weir 
418. 

(31)— Grim.  Pro.  Code  (1898).  s.  345— Com- 
promiseof  compoundable  offences — Conviction, 
validity  of, — Where  the  parties  have  compro- 
mised an  offence  compoundable  under  s.  345, 
and  have  filed  the  petition  of  compromise,  the 
Magistrate  is  not  competent  to  convict  the 
accused.  KORA  Raman  v.  Kandan,  2  Weir, 
418. 

(38) — Alteration  of  conviction  from  non-com- 
poundable  offence  to  compoundable  offence  — A 
person  convicted  by  a  Magistrate  of  a  uon- 
compoundable  offence  was  on  appeal  acquitted 
of  that  offence,  but  convicted  of  a  compound- 
able  offence,  for  which  he  had  not  been  tried 
by  the  Magistrate.  Held,  that  the  accused 
should    not    have     been     convicted    of      the 
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offence  without  any  opportunity  having  been 
given  him  to  effect,  if  possible,  a  composition 
of  the  offence.  GiRWAR  SiNGH  v.  QUEEN- 
Empbess,  3  O.C.  314.  [iJ.,  11  Or.  L.J.  496 
=  7  Ind.  Cas.  539  =  13  O.C.  161.] 

(39)  —  Lawful  composition  — Althougha  lawful 
composition  may  be  effecte'l  within  the  scope 
s.  345,  Grim  Pro.  CjoAe,  1882,  without  thepassmg 
of  any  consideration  or  gratification,  there  must 
be  some  arrangement  between  the  parties  set- 
tling their  differences.  When  the  accused  denied 
the  charge  and  did  nob  even  allege  that  there 
had  been  any  composition  between  him  and  th© 
complainant,  nor  had  the  complainant  uttered 
a  word  which  would  be  const  rued  into  an  admis- 
sion that  he  bad  crmpounded  the  offence,  held, 
that  there  had  been  no  composition  of  the 
offence.  HaiDaYAT  ALI  v.  EMPRESS,  9  P.R. 
1896,  Cr. 

(40)— Crim,  Pro.  Code  (1898),  s.  Mb—Pe%al 
Code,  s.  147 — Rioting—  Magistrate  allowing  the 
offence  to  be  compounded — Reasons  for  so  allow- 
ing—  Order  ultra  vires. — A  Magistrate  has  no 
jurisdiction  to  allow  a  non-oompoundable 
offence  to  be  compounded,  on  the  ground  that 
it  would  probably  be  better  for  the  complainant 
to  do  so,  that  the  accused  also  wished  for  the 
compromise,  and  that  il  was  probable  that  the 
case  might  in  the  end  turn  out  to  be  a  com- 
poundable offence.  Such  an  order  is  ultra  vires. 
The  offence  of  rioting  under  s.  147,  Indian  Penal 
Code,  being  an  offence  against  the  public  tran- 
quility, primarily  concerns  the  State  more  thau 
the  individual ;  and  that  is  probably  one  reason 
why  it  was  not  made  a    compoundable  offence. 

King-Emperor  v.  Hira  Singh,  li  P.R. 
1907,  Cr.  =  34  P.W.R.  1907  =  47  PL  R.  1908. 

(41) — Competency  of  minor  to  compound 
offence.— The  effect  of  s.  345,  Grim.  Pro.  Code, 
read  with  s.  3  of  tbe  Indian  Majority  Act,  1875, 
is  that  a  person  under  the  age  of  18  years  cannot 
lawfully  compound  the  offences  declared  to  be 
compoundable  by  the  first  portion  of  the  former 
section  SHIB  SINGH  v.  EMPRESS,  17  P.R. 
1891,  Cr. 

(42)— Crim.  Pro-  Code  (1898).  s-  3i5— Com- 
pounding an  offence — Accused  pleading  not 
guiltjt — Compromise  valid— Intervention  of  res- 
pectable persons. — In  a  case,  wherein  the  accus- 
ed does  not  plead  guilty,  and  the  matter  i& 
settled  by  respectable  persons  and  a  compro- 
mise entered  into,  the  Court  is  not  concerned 
to  inquire  into  tbe  nature  or  value  of  the 
consideration  ;  and  if  the  complainant  consi- 
ders that  his  grievance  is  redressed,  by  the  fact 
of  respectable  persons  intervening,  even  though 
he  may  not  have  received  any  money  payment 
or  even  a  direct  apology  from  the  accused,  the 
complainant  is  at  full  liberty  to  compound  the 
prosecution.  CROWN  v.  LiLARAM,  2  S.L.R. 
16,  Cr.  =  10Cr.  L.J.  228. 

(43) — Duty  of  Magistrate  before  allowing  com- 
position— Penal  Code,  ss.  324,  325 — Crim.  Pro, 
Code  (1898),  s.  345. — Before  allowing  composi- 
tion  of  an  offence  alleged  to  fall  under  s.  325, 
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Penal  Code,  a  Magistrate  should  take  sufficient 
evidence  to  satisfy  himself  that  the  ofience  real- 
ly falls  under  that  section  and  that  the  case  is 
one  in  which  composition  may  fitly  be  allowed. 
When  allowing  composifion  under  s.  345  (2)  of 
the  Grim.  Pro.  Code,  the  Magistrate  should 
briefly  state  his  reasons  for  granting  sanction 
in  order  that,  if  any  appeal  is  preferred,  the 
High  Court  may  be  in  a  position  to  judge  whe- 
ther discretion  has  been  properly  exercised  In 
a  case  falling  under  s.  324  or  325,  Penal  Code, 
the  Magistrate  should  take  into  consideration 
all  the  circumstances  of  the  case  and  should 
bear  in  mind  that  such  an  offence  is  punishable 
not  only  for  the  satisfaction  of  the  injured  per- 
son, but  also  to  protect  society  by  deterring 
others  from  committing  similar  offences.  The 
degree  of  prevalenca  of  such  offences  at  any 
particular  place  or  time  may  fitly  be  considered 
in  determining  whether  composition  should  or 
should  not  be  allowed.  CROWN  v.  KONOO 
Meah,  IL.B.R,  349,  (Rat.  Un.  Cr.  C.  699, 
R.) 

(44)— Crim.  Pro.  Code  (1882),  ss.  345  and 
403 — Composition  of  offence  under  Magisterial 
sanction — Whether  improper  discharge.— -S.  345 
of  the  Crim.  Pro.  Code  gives  no  authority  for 
the  composition  of  an  ofience  under  a.  325 
of  the  Penal  Code,  The  composition  of  such 
an  offence  is  not  a  composition  of  an  offence 
under  s.  345  of  the  Crim,  Pro.  Code,  and  there 
is  nothing  in  s.  345,  or  in  any  other  part  of  the 
Crim.  Pro.  Code,  to  give  such  a  composition 
the  effect  of  an  acquittal.  There  is  thus  nothing 
in  8.  403  of  the  Crim.  Pro.  Code  to  prevent  a 
District  Magistrate  from  treating  any  such 
composition  under  magisterial  sanction  as  an 
improper  discharge.  Queen-EmPRESS  v.  PO 
Ba,  L.B.R.  1893-1900,  240. 

{i5)— Option  of  Magistrate  to  allow  composi- 
tion—Penal Code,  ss.  324,  334— CriTO.  Pro. 
Code,  s.  345. — Where  a  Magistrate  finds  that  a 
case  is  not  one  under  e.  324,  Penal  Code,  as 
sent  by  the  Police,  and  decides  to  charge  the 
accused  under  s.  334,  the  offence  becomes 
compoundable  by  the  person  to  whom  the  hurt 
is  caused,  and  the  Court  has  no  option  but  to 
allow  it  to  be  compounded.  8.  334  is  inappli- 
cable to  a  case  where  an  accused  person  throws 
a  stone  at  a  Police  constable  and  hits  another 
person  causing  hurt.  QueEN-EMPRESS  v. 
Nga  San  Hla,  L.B.R.  1893-1900,   iSi. 

(46) — Non-compoundable  offence — Duty  of 
Magistrate — Compromise. — If  a  Magistrate  con- 
siders that  on  the  facts  alleged  a  non-compound- 
able  offence  has  been  committed,  it  is  his  duty 
to  decline  to  recognise  any  compromise  and  to 
proceed  with  the  case.  In  re  ABDUL  ALLY 
SAHIB,  2  Weir  151. 

(47) — Comvounding  after  commHtal — Effect 
of,  on  committal. — A  committal  o-nce  made  of 
an  accused  person  by  a  Magistrate  to  the 
Sessions,  cannot  be  annulled  by  his  allowing 
the  prosecutor  to  file  a  compromise.  QUEEN  v. 
8ALIM  SHEIK,  2  W.R.Cr.  57. 

(48) — Code  of  Criminal  Procedure,  s.  345 — 
Compounding  of  an  offence— Compromise. — In 


Compounding  Offence— conc2ut2ed. 

applying  the  provisions  of  a.  345  of  the  Code  of 
Criminal  Procedure  a  Magistrate  is  not  restrict- 
ed to  the  specific  offence  entered  in  the 
complaint  or  Police  report  but  is  bound  to 
satisfy  himself  that  the  facts  alleged  do  not 
disclose  the  commission  of  any  offeree  other 
than  a  compoundable  offence.  SITARAM  v. 
HIRA  Lal,  16  C.P.L.R.  178. 

Contract  compounding  assault— See  ACT  IX 
OF  1S72,  s.  23,  5  W.R.S.CC.  Ref,  16. 

See  ACT  IX  OF  1872.  s.  23,  4  M.H  C.  14,  7 
W,R.  33,  6  Bom.L.R.  73. 

See  Commitment   to  sessions   Court, 

4  A. 150. 

S(e  Compensation -General,  10  Bom. 
L.R.  1056  =  9  Cr.  L.J.  186. 

Sie  Criminal  Breach  of  Trust,  30  P.R. 
1879,  Or. 

Case  compounded — Award  of  compensation — 
Illegal— See  Crim.  PRO.  CODE,  1898,  s.  250, 
30  P.R.  1910.  Cr.  =  197  P.L.R.  1910  =  44  P.W. 
R.  1910,  Cr,  =  8Ind.  Gas.  387  =  11  Cr.  L.J.  638. 

See  Enticing  away  married  woman,  22 
P.L.R.  1910,  Cr. 

See  Grievous  hurt,  19  P.R.  1902,  Cr. 

See  PENAL  CODE,  s.  214,  14  M.  400=  1 
Weir,  195  =  1  M.L.J.  163,  3   A.  283. 

When  grievous  hurt  is  compoundable— See 
PENAL  Code,  ss.  335  and  338,  8.C.  74,  Oudh. 

See  Revision— Miscellaneous  Cases,  7 

A.L.J.  103. 
Compromise. 

See  Compounding  Offence. 

See  Grim.  Pro.  Code,  1898,  s.  345. 

(1) — Compromise  by  lawful  guardian.  —  A 
compromise  by  the  lawful  guardian  of  a  minor 
acting  bona  fide  for  his  benefit,  cannot  be  set 
aside  even  at  his  instance,  except  on  proof  of 
fraud,  and  the  subsequent  extravagance  or 
misconduct  of  the  guardian  could  not  revive  ao 
obligation  which  was  once  lawfully  satisfied. 
Parvathi  v.  Ramaswami  Rowth,  2  Weir, 
630. 

Termination  of  proceedings — Petition  of — 
Subsequent  proceeding,  if  legal — See  CRIM. 
Pro.  Code,  1898,  s.  145,  ols.  5  and  6,  9  Ind. 
Gas.  167  =  12  Gr  L  J.  32  =  15  C.W.N.  558. 

AppelUte  Court — Power  to  sanction  com- 
promise—See Grim.  Pro  Code,  1898,  ss.  323, 
345  (5),  439,  463,  U  A.L  J.  13=18  Ind.  Gas. 
270=14  Gr.L.J.  46. 

See  Evidence  —  NON  ADMISSIBILITY  OF 
EVIDENCE,  25  C.  736  =  2  G.W.N,  484. 

Compromise  of  maintenance  claim — Duty  of 
Magistrate— See  MAINTENANCE,  2  Weir  629, 
631. 

Arbitration— Order  made  without  evidence 
not  validated  by  consent — See  NUISANCE 
UNDER  Grim.  Pro.  Code,  10  G.L.J.  482  =  11 
Gr.L.J.  1  =  4  Ind.  Gas.  436. 

See  PENAL  CODE,  8.  422,  22  W.R.  Gr.  46. 
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Compulsory  Labour. 

Unlawful— Slavery  —  See  PENAL  CODE, 
S8.  370,  374,  U.BR.  1897—1901.  Vol.  I,  337. 

Compulsory  Labour,  Madras. 

See  Mad.  act  I  OP  1858. 
Concealment  of  Birth. 

See  Penal  Code,  s.  318,  l  Weir  334  =  4  M. 
H.C  App.  63. 

Conception, 

Advocating  checks  to— Seg  PENAL  CODE, 
s   292,  Bit.  Un.  Cr.  0.  620. 

Concubinage. 

See  Prostitution. 

See  Maintenance,  2  Weir  64 1. 

Concubine. 

Guardian  transferring  a  minor  to  another  as 
—See  Penal  Code,  s.  372,  i  Wdr  373. 

Concurrent  Finding  of  Fact. 

Doubt— Reviaion — First  report  —Setting  aside 
of— See  Grim.  Pro,  Code,  i89S,  s.  439,  5  P. 
W.R.  1913,  Cr=l4  Cr.LJ.  320  =  19  Ind.  Cas. 
1003  =  152  P.L  R.  1913. 

Reviaion — Of  two  Courts  —  Insufficient  evi- 
dence—See CRIM.  Pro  CODE,  1898.  s.  439,  12 
P.W.R.  1913,  Cr.=66  P.L.R.  1913  =  19  lud. 
049.  148=  14  Cr.LJ.  148. 

Revision — Of  two  Courts — Strong  element 
of  doubt— See  Crim.  Pro.  CODE,  1893,  s.  439, 
28  P.W.R.  1912,  Cr.  =  l6  Ind.  Cas.  520  =  13  Cr. 
L.J.  712. 

See  PENAL  CODE.  8.  411,  IS  P.W.R,  1914, 
Cr.  =  113  P.L.R.  1914  =  15  Cr.L. J.  521  =  24  Ind. 
Cas.  833. 

Concurrent  Sentences. 

See  SENTENCE— CONCURRENT  SENTENCES. 
Conditional  Order. 

Vagueand  indefinite — Final  order,  scope  of — 
See  CRIM.  Pro.  Code,  1598,  ss.  133,  137,  140, 
11  C.L.J.  114. 

Conduct. 

Of  a  brother  of  the  accused  where  no  privity 
is  shown — Admissibility  —  See  CHARGE  TO 
JURY  —  MISDIRECTION,  10  C.W.N,  153  = 
3   Cr.L.J.  141. 

Previous — and  character —Evidentiary  vaiue 
of— See  EVIDENCE— GENERAL.  10  W.R.  Cr. 
17 

Confession. 

1.— General, 

2.— CONFESSIONS      made      TO      POLICE 

Officers. 

3.— confessions  to  magistrates— 
Admissibility  —  record  of  Con- 
fessions. 

4.— Confessions  obtained  by  In- 
ducement. Threat,  etc. 


Confession — continued, 

5.— Retracted  Confessions. 

6.— Confessions     by     Co-accused— 
admissibility. 

7.— Miscellaneous. 
See  accomplice 
See  accused  Person. 
See  admission. 
See  approver. 

See  Crim.  Pro.  Code,  1898,  ss.  164,  364. 
See  Evidence  Act,  1872,  ss.  17—31. 
See  Pardon. 
See  Plea  of  Guilty. 

1. — General. 

(\) —Evidence  Ad,  s.  20— Confession,  defini- 
tion of — Admissibility  in  eviderice. — A  'confes- 
sion '  is  '  an  admission  made  at  any  time  by  a 
person  charged  with  a  crime  stating  or  suggest- 
ing the  inference  thnt  he  committed  the  crime.' 
So,  an  incriminating  statement,  which  falls 
short  of  an  ab.'iolute  confession,  but  from  which 
the  inference  of  guilt  follows,  is  a  '  confession.' 
Such  a  statement,  if  made  by  the  accused  while 
in  police  custody,  ought  to  be  excluded  from 
consideration  as  inndmissible  in  evidence. 
Hakiman  V,  King-Emperor  of  India,  51 
P.L.R.  1905  =  2  Cr.  L.J.  239  =  20  P  R.  1905.  Cr. 

(i)— Evidence  Act,  ss.  24,  25,  26,  30—"  Con- 
fession," meaning  of  the  tei-m.  —  The  word 
"confession,"  as  used  in  the  sections  of  the 
Evidence  Act  relating  to  confessions,  should 
not  be  construed  as  including  a  mere  inculpatory 
admission  which  fdlls  short  of  being  an  admis- 
sion of  guilt.  A  statement  by  a  person  who 
admits  that  he  witnessed  the  perpetration  of  a 
crime,  but  denies  having  participated  in  it,  and 
alleges  that  he  protested  against  it,  do°s  not, 
therefore,  amount  to  a  confession.  QUEEN- 
Empressv.  Jagrup,  7  A.  646  =  A  W,N.  1885, 
131.  IF.,  4  Ind.  Ca^.  1028  =  5  L.  B.R,  131;  B., 
lO'Cr.  L.J.  369  =  3  Ir.d  Cas.  742  =  11  Bcm.  LR. 
633,  14  Ind.  Cas.  S96=i2  M.L.T.  1  =  1912  M. 
W.N,  549  ;  Doubted.  13  Cr.  L.J.  305=14  Ind. 
Cas.  849  =  1912  M.W.N.  ';i07  =  22  M.L.J.  490  = 
11  M.L.T.  Sup.  1  =  35  M.  247.] 

(3) — General  cases  —  Voluntary  confession—" 
Effect. — If  there  is  no  reasonable  doubt  that  a 
confession  is  voluntary  and  genuine  it  is  legal 
and  sufficient  proof  of  guilt.  QUEEN  v. 
JHURREE.  7  W.R   Cr.  41. 

(4) — Confession  d'stinguished  from  adinission. 
— All  the  admissions  of  an  accused  person  are 
not,  in  the  eye  of  the  law,  confessions.  It  is 
also  impossible  to  hold  that  admissions  only 
mean  statements  made  by  parties  to  civil  pro- 
ceedings, and  that  they  do  not  include  state- 
ments of  accused  persons  in  criminal  proceed- 
ings. A  confession  may  be  defined  as  "  an 
admission  made  at  any  time  by  a  person  charged 
with  an  ofience,  stating  or  suggesting  the  in- 
ference that  he  committed  the  ofience."  When 
the  statement,  taken  by  itself,  does  not  suggest 
the  inference  of  guilt,  in  relation  to  the  parti- 
cular charge,  it  is  not  a  confession.  To  ascer- 
tain, whether  a  certain  statement,  made  by  an 
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accused  person,  is  an  admission  only,  or 
amounts  to  a  confession,  a  reference  must 
always  be  made  to  the  terms  of  that  statement. 
IliAHI  BAKSH  V.  EMPRESS.    16  P.  R    1886,   Cr 

(5! — Confession  by  persons  charged  with  theft, 
used  against  accused  charged  with  concealment 
of  stolen  property.— Where  a  Magistrate  u.«ed 
against  an  accused  pTson,  charged  with  assist- 
ing in  the  concealment  or  disposal  of  stolen 
property,  confessions  made  by  ochers  tried  for 
theft,  h^ld,  that  the  confessions  were  not 
admissible  under  s.  30,  Evidence  Act,  against 
the  first,  who  was  not  charged  with  the  same 
offence.     MuSAv.  EMPRESS,  31  P.R.  1885,  Cr. 

(6^ — Information  by  accused  to  the  Police — 
Discovery  of  property  —Admissibility  of  such 
information— Evidence  Act,  s.  27.— Where  the 
accused  gave  certain  information  to  the  Police 
and  in  consequence  of  which  certain  property 
was  discovered,  h'>ld,  that  such  inform  ition 
could  be  proved,  although  it  was  given  while 
the  accused  was  in  police  custody  and  though 
they  were  present  when  the  search  caused  by 
their  information  was  made.  GangU  v.  EM- 
PRESS, 30  P.R.  1885,  Cr.  [R.,  28  P.R.  1894, 
Cr.] 

(7)  — To  be  regarded  with  caution.  — A  plea  of 
guilty,  no  less  than  a  confession,  must  be  regard- 
ed with  caution.  CROWN  v.  ZOOLFOO,  il 
P.R.  1866,  Cr. 

(8) — Confession,  to  be  received  and  acted  upon 
with  caution. — Where  the  proof  in  a  case  is 
limited  to  a  confession  made  by  an  accused  per- 
son, it  ia  essential  that  too  much  stress  should 
not  be  laid  upon  it.  CROWN  v.  OOMRA,  31  P. 
R.  1867,  Cr. 

(9) —Confessioji  to  be  regarded  and  acted 
upon  ivith  caution. — A  Judge,  who  is  to  decide 
whether  a  confession  is  admissible  in  evidence 
or  should  be  rejected,  should  exercise  all  neces- 
sary caution  and  vigilance,  before  admitting  as 
voluntary,  any  confession  tendered  in  evidence. 
But,  in  coming  to  a  decision  on  this  point,  a 
Court  should  govern  itself  by  the  law  and 
principles  which  regulate  the  procedure  and 
adjudication  in  a  Court  of  Justice  and  should 
not  be  influenced  by  conjecture  or  preconceived 
prejudice  in  recording  what  should  be  a  decision 
based  upon  reasoned  conclusions  from  the 
evidence  adduced-  A  subsequent,  interested, 
irresponsible  and  unsupported  allegation  of 
misconduct  on  the  part  of  the  police  should 
not  be  taken  as  sufHcient  to  remove  from 
consideration  altogether  a  confession  duly  recor- 
ded by  a  Magistrate  under  the  safeguards 
enjoined  by  the  Legistatare.  NGA  SHWB  KiN 
V.  Queen-Empress,  L.B.R.  1893—1900,  145. 

(10)— To  be  taken  as  a  whole. — Unless  the 
prosecution  can  show  that  any  part  of  the  con- 
fession of  an  accused  person,  so  far  as  it 
exculpates  him,  is  untrue  or  violently  improb- 
able, it  is  not  fair  to  act  on  it  so  much  as  to 
incriminate  him,  omitting  all  that  which  goes 
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to  explain  his  own   conduct  and  diminish  the 

gravity  of  his  oSence.  The  only  fair  method  is 
to  take  the  confesssion  as  a  whole.  MAUNQ 
Po  THIN  v.  Queen-Empress.  L.B.R  1872— 
1892,  324.  Queen  Empress  v.  Eingti,  L. 
B.R.  1872—1892,  327. 

(11) — Confession  to  be  taken  as  a  whole— Fer 
Jardine,  J. — Where  an  accused  person  makes  a 
confession,  the  confession  is  evidence  in  his 
favour  as  well  as  against  him,  and  must  be  taken 
as  a  whole.  Per  Candy,  J. — A  confessiou  must 
be  taken  as  a  whole  and  considered  along  with 
the  admitted  facts  oJ  the  case,  and  the  accused 
must  b2  judged  by  his  whole  conduct.  The 
C^urt  is  at  liberty  to  disregard  any  self-excul- 
patory statements  contained  in  the  confession, 
which  it  disbelieves.  QueEN-EMPRESS  v. 
Dada  Ana,  15  B.  452. 

(12)  —  Confession  to  be  taken  as  a  whole. — 
Where  a  confession  contains  extenuating  as  well 
as  incriminating  matter,  the  extenuating  por- 
tion must  be  taken  into  consideration  do  leas 
than  the  incriminating  portion,  except  when 
there  is  evidence  to  contradict  it.  CrOWN  v. 
Sumundur,  4  P.R.  1872,  Cr. 

(13) — Part  of  confession  not  to  be  tendered  in 
evidence — Confession  to  be  taken  as  a  lohole, — A 
prosecutor  is  not  to  be  allowed  to  give  in  evi- 
dence part  of  a  confession  made  by  a  prisoner, 
but  it  must  be  put  in  proof  as  a  whole,  so  that 
the  jury  in  the  one  case,  and  the  Judge  and  the 
assessors  in  the  other,  may  have  the  fullest 
means  of  testing  its  accuracy  and  forming  their 
opinion  as  to  whether  the  whole  or  part,  and 
what  portion  of  it,  can  be  believed.  For  exam- 
ple, if  one  passage  in  a  statement  made  by  a 
prisoner  standing  by  itself  amounts  to  an  ad- 
mission of  guilt,  it  is  not  alone  to  be  regarded, 
if  there  are  passages  qualifying  or  contradicting 
it.  A  confessiou  oupht  not  to  be  rejected 
merely  because  there  has  been  in  the  confession 
a  falsa  statement  on  a  material  point.  EMPRESS 

V.  Moharman  Singh,  A.W.N.  1883,  148. 

(14) — Confession  to  be  taken  as  a  whole. — 
A  prisoner's  confession  must  be  taken  in  its 
entirety.  QUEEN  v  SHAIK  BOODHOO,  8  W.R. 
Cr  38  ;  Queen  v.  Sonaooldah,  25  W.R.  Cr. 
23 ;  Goloke  Chunder  Chowdhry  v. 
Magistrate  op  Chittagong,  25  W  R.  Cr. 
15. 

(15) — Statement  of  accused  inconsistent  with 
each  other. — The  ordinary  rule  of  takiug  confes- 
sions as  a  whole  and  giving  the  accused  (in  the 
absence  of  other  evidence  against  him)  the  bene- 
fit of  any  circumstance  that  may  appear  in  his 
favour  therefrom,  cannot  apply  to  confessions 
which  are  diametrically  opposed  to  each  other  ; 
but  only  where  the  more  favourable  view  is 
absolutely  inconsistent  with  the  general  tenor 
of  the  confession.  QUEEN  v.  NlTYO  GOPAL 
Dass  Byrakee,  24  W.R.  Cr.  80. 

(16) — Confessions  of  prisoner  in  one  case  evi- 
dence in  another, — The  confessions  of  the  prison- 
er in  one  case  in  which  he  was  convicted  can- 
not he  used  against  him  in  another  case,  unless 
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they  are  deposed  to  on  oath  either  by  the  person 
who  took  them  down,  or  by  some  one  else  who 
heard  them.  In  the  case  of  MUNGER  BHOO- 
YAN,  10  W.R.  Cr  56. 

(17)  —Confessions  to  Magistrate — Sufficiency 
of  confession — Corroborative  denial  of  statement 
in  Sessions  Court. — The  properly  attested  con- 
fession of  a  prisoner  before  a  Magistrate  is  suffi- 
cient for  his  conviction  without  corroborative 
evidence  although  there  is  a  subsequent  denial 
before  the  Sessions  Court.  QUEEN  v.  BHUT- 
TUM  RUJWUN,  12  W.R.  Or.  49. 

(18) — Inconsistent  statements,  credibility  of. 
— The  words  actually  used  by  an  accused,  who  is 
said  to  hrive  confessed,  ought,  to  be  ascertained, 
The  Court  should  not  accept  merely  the  con- 
clusions at  which  the  witnesses,  deposing  to  a 
confession,  themselves  arrived  from  the  answers 
which  the  accused  gave  to  the  questions  put  by 
them  Where  an  accused  person  makes  two 
distinct  statements, — the  one  amounting  to  a 
confession  of  guilt,  the  other  repudiating  guilt, 
— if  the  one  statement  is  taken  against  the 
accused,  the  other  also  must  be  taken,  for 
what  it  is  worth  in  his  favour.  The  Court 
ought  to  weigh  well  the  relative  credibility  of 
the  two  statements  before  it  accepts  the  one  in 
preference  to  the  other.  QUEEN  v.  SOOBJAN, 
10  BLR.  332. 

(19) — Husband  and  wife  only  living  together 
— Death  of  wife — Cause  of  death  not  ascertained 
— Presumption  against  husbmd. — Held,  that, 
where  the  accused's  own  confession  is  the  only 
evidence  against  him,  accounting  for  the  com- 
mission of  tbe  crime  with  which  he  is  charged, 
it  must  be  accepted,  in  so  far  as  it  is  not  incon- 
sistent with  reason  and  other  surrounding  cir- 
cumstances. Held,  also,  upon  the  above 
principle,  that,  where  A  and  his  wife  only  were 
living  together,  and  the  death  of  his  wife 
occurs  at  his  house,  and  the  circumstances  re- 
lating to  her  death  are  absolutely  unknown, 
and  A  does  not  admit  that  he  has  killed  her, 
the  disr.atisfaction  of  A  with  her  and  his  ill- 
treatment  of  her,  as  well  as  his  attempt  to 
dispose  of  her  body,  are  not  sufficient  to  bring 
home  the  oSence  of  murder  to  him,  but,  in  the 
absence  of  exculpating  circumstances,  which 
he  has  to  prove,  he  can  be  found  guilty  of 
culpable  homicide,  not  amounting  to  murder. 
GoPAL  Singh  v.  Crown,  19  P.W.R.  1907,  Cr. 
=  6Cr.  L.J.  260. 

(■20) — S.  27,  Evidence  Act — Discovery  arising 
out  of  confession. — An  accused  person,  while  in 
the  custody  of  the  Police,  made  a  full 
confession,  that  he  had  murdered  a  boy,  to  the 
Police  and  the  lainbardars  and  ofiered  to  point 
out  the  spot  where  he  had  concealed  the  body. 
He  subsequently  took  the  Police  and  the 
lambardars  to  the  place,  and  examined  the  body 
himself,  which  was  identified  as  that  of  the 
missing  boy.  Held  that  the  fact  discovered 
being  the  boy's  body  lying  buried  in  the  place 
shown,  and  the  information  received  from  the 
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accused  (which  related  distinctly  to  that  fact) 
being  that  the  accused  ofiered  to  show  where 
the  body  lay  buried,  the  information  that  the 
accused  had  killed  the  boy  did  not  distinctly 
relate  "to  the  discovery  of  the  body"  within  the 
meaning  of  s.  27,  Evidence  Act,  and  was  not, 
therefore,  admissible.  GANU  v.  EMPRESS,  28 
P.R  1894,  Cr.  (14  B.  260,  F.  ;  15  P.R.  Ib85. 
Cr.,  30  P.R.  1835,  Cr,  R.) 

(21) — Confession — Admissibility  and  value 
as  evidence — Practice. — Under  ordinary  cir- 
cumstances, a  confession  cannot  be  accepted  as 
sufficient  for  a  conviction,  unless  it  is  supported 
by  material  facts  established  independently  of 
the  confession  itself.  Experieoce  shows  that 
unfounded  confessions  are  not  infrequently 
made  from  one  motive  or  another  nat  ural  to 
humanity  and  that  consequently  the  Courts 
have  to  be  on  their  guard  against  being  led 
astray  by  such  deceptions.  It  is,  therefore,  the 
practice  in  general  to  r^qaire  some  support  for 
a  confession  and  reasonable  consistency  with 
the  surrounding  circumstances  about  which 
there  is  no  doubt.  NGA  SHUE  TAT  v  QUEEN- 
Empress,  U.B.R.  1897—1901,  Vol.  I,  l52. 

(22) — Practice — Confessions  of  some  of  the 
accused  — Trial  with  others — Prccedwe  to  be 
adopted —Some  ot  the  accused  pleaded  guilty 
to  a  charge  of  dacoity  brought  against  them 
and  other  persons  jointly  tried  with  them.  The 
-Judge  did  not  record  their  conviction  but  went 
on  with  the  trial  till  the  end.  Held,  that  the 
Judge  had  committed  an  irregularity,  inasmuch 
as  he  should  have  recorded  the  conviction  of  the 
confessing  accused  and  then  gone  on  with  the 
trial  of  the  others.  SURJAN  SINGH  v,  KlNG- 
EMPEROR,  12  A.L,J.  1239. 

(23) — Confession,  how  construed. — Where 
people  are  so  ignorant,  as  Burmans  are,  of  the 
most  elementary  legal  principles,  it  is  extremely 
dangerous  to  accept  an  admission  as  a  plea  of 
guilty  without  the  closest  scrutiny  of  the 
meaning  of  the  ackncwledgment.  Ml  Nyein 
v.  Queen  Empress,  U.B.R.  1897—1901, 
Yol  1,72.   (U.B.R.  1897—1901,  Vol.  I,  78,  R.) 

(24) — Essentials  of,  to  be  admissible  against 
the  accused — Retracted  confessions. — To  use  a 
confession  as  evidence  against  the  accused,  the 
Court  must  be  satisfied  (i)  that  it  is  voluntary, 
and  (ii)  that  it  is  substantially  true.  Moreover, 
it  is  a  general  rule  of  practice  not  to  act  upon 
retracted  confessions,  unless  they  are  corrobo- 
rated on  material  points  by  cred'ble  independent 
evidence.  CROWN  v.  MOTAN,  2  S.L.R.Cr.  34  = 
10  Cr.L.J.  200. 

(25) — Convictioyi  not  to  he  based  upon  bare  con- 
fession.— Notwithstanding  that  the  law  sanc- 
tions the  conviction  of  an  accused  person  upon  a 
bare  confession,  it  is  not  yet  an  approved  prac- 
tice to  solely  rely  upon  it  ordinarily.  CROWN 
v.  Chougatta,  3  PR.  1868,  Cr. 

(26) — Accomplice — Confession — Corroboration. 
— The  accused  was  convicted   of    oSencea  uudec 
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ss.  392,  109  and  411  of  the  Indian  Penal  Code. 
The  case  against  the  accused  rested  (1)  on  the 
confession  of  a  co-accused  ;  (2)  on  his  confession 
before  a  lambardar;  and  (3)  on  his  production  of 
stolen  property.  It  was  proved  that  there  was 
eumity  between  the  accused  and  the  lambardar, 
who  took  an  active  part  in  the  investigation, 
and  the  confession  before  him  was  made  in  the 
presence  of  the  Deputy  Inspector  of  Police.  The 
property  found  was  such  as  could  not  be  identi- 
fied. Held,  that  the  confession  made  by  the 
accused  was  inadmissible  in  evidence  and  the 
other  evidence  against  him  was  insufficient  and 
that  he  must  be  acquitted,  DasUv.  Empebor, 
11  PL.R.  190$. 

(27) — Confession  —Corroboration  necessary — 
Weight  and  admissibility  of  confession  as 
against  co-accused,— X,  Y  and  Z  were  convicted 
of  murder.  X  made  a  confession  before  the  com- 
mitting Magistrate  incriminating  himself,  Y 
and  Z.  In  the  Sessions  Court  X  retracted  the 
confession.  In  corroboration  of  the  confession 
it  was  proved  that  he  gave  information  which 
led  to  the  discovery  of  an  axe  and  a  chadar  from 
the  house  of  his  brother.  Both  these  articles 
were  the  property  of  the  accused  and  blood 
colouring  matter  was  found  on  them.  He  had 
been  seen  going  together  with  Y  and  Z  on  the 
road  from  their  village  to  the  village  where  the 
murder  took  place.  On  appeal  the  Chief  Court 
upheld  the  conviction  of  X  and  set  aside  the 
conviction  of  Y  and  Z. — Held,  that  the  confes- 
sion of  X  was  admissible  against  him  and  was 
sufficiently  corroborated  but  it  was  not  sufficient 
to  convict  Y    and  Z    of  the   ofEence  of  murder. 

Muhammad  v.  Crown.  5  P.L.R.  1915  =  3  P. 
W.R.  1915,  Cr.  =  16  Cr  L.J.  157  =  17  Ind.  Cas. 
221. 

(28) — Case  depending  on  circumstantial  evi- 
dence—Confession.— Where  a  case  depends  upon 
circumstantial  evidence,  it  is  usual  to  find  a 
confession  to  bolster  up  such  evidence.  Courts 
should  attach  little  importance  to  such  a  con- 
fession. Nazir  Jhamdar  v.  Emperor,  9  C. W. 
N.  474  =  2  Cr.L.J.  255. 

(29) — Accused's  statement,  admissibility  of.  — 
The  mere  absence  of  the  questions  in  a  prisoner's 
statement  does  not  render  it  inadmissible. 
Empress  V.  SAgambur,  12  C.L.R.  120.  [R., 
9  Cr.L.J.  250  =  1  S.L.R.  Cr.  6] 

(30)— Cj-im.  Pro.  Code  (1882).  s.  3U— Remand 
after  confession — Validity. — Where  the  accused 
had  already  made  a  confession  and  produced 
an  article  stolen  from  the  boy,  who  was  alleged 
to  have  been  murdered,  he  could  not  be  re- 
manded "  in  order  to  get  from  bim  a  confes- 
sional statement."  REFERRED  TRIAL  NO.  54 
OF  18S5,  2  Weir  414. 

(31) — Confession,  made  at  the  close  of  a  trial, 
nature  of, — A  confessional  statement  made  at 
the  close  of  the  trial  is  not  a  plea  of  guilty, 
upon  which  the  Sessions  Judge  can  record  a 
finding  without  taking  the  verdict  of  the  Jury. 
After  the  prisoner  has  claimed  to  be  tried,   all 
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the  evidence,  whether  the  statements  of  the- 
witnesses  or  the  admission  of  the  prisoner, 
should  be  laid  before  tbe  Jury.  HIGH  COURT 
Proceedings,  12th  Nov.  i866,  2  Weir  334. 

(32) — Nature  of  confession  made  voluntarily — 
Admissibility  and  value  of . — Where  a  confession 
appears  to  be  made  voluntarily  and  to  be  a  true 
and  probable  one  from  the  circumstantial  evi- 
dence in  the  case,  it  may  be  accepted  as  true, 
Queen-Empress  v.  Janu  bin  Dhondi,  Rat. 
Un.  Cr.  C.  867. 

{33)— Voluntary  confession,  evidentiary  value 
of, — Where  a  confession  is  deliberately  and 
voluntarily  made  in  a  manner  inconsistent  with 
any  suspicion  of  oppression  or  improper  induce- 
ment, and  it  is  amply  sufficient  to  prove  the 
guilt  of  the  accused,  it  may  be  accepted  as 
conclusive  in  itself  without  further  corrobora- 
tion. Queen- Empress  v.  Sangappa.  Rat. 
Un.  Cr.  C.  463  =  Cr.  Rg.  22  of  1889. 

(34) — Admissibility  of— Judge  to  decide  its 
voluntariness— Jury  to  decide  whether  it  is  tru£ 
or  false— Crim.  Pro.  Code  (Act  V  of  1898), 
s.  298. — Tbe  question  wbeihe:  a  confession  wag 
voluntarily  made  or  not  has  to  be  decided  by 
the  Judge  hinaself  for  the  purpose  of  admitting 
it  in,  or  excluding  it  from,  the  evidence  in  the 
case.  If  the  Judge  finds  it  was  voluntarily 
made  and  was  not  caused  by  any  threat  or 
inducement,  he  must  admit  it  in  evidence ; 
once  it  is  so  admitted,  it  is  for  the  jury  to  say 
whether  it  is  true  or  not.  EMPEROR  v.  Ke- 
SARI  Dayal  KANJI,  11  Bom.  L.R  332  =  2  Ind. 
Cas.  517. 

(35)— Act  I  of  1872  (Evidence),  s.  91— Appli- 
cability  of,  when  writing  is  not  evidence  of  matter 
recorded — Search  list — Whether  excludes  oral 
evidence  as  to  matters  recorded  therein — Confes- 
sion— Non-compliance  with  Government  order — 
Weight  to  be  attached  to  Government  Order — 
Question  whether  confession  was  voluntary — 
Oral  evidence  to  prove — Admissibility —  Crim, 
Pro.  Code,  s.  167.— 8.  91,  Evidence  Act,  pre- 
supposes that,  where  a  certain  matter  is  re- 
quired by  law  to  be  reduced  to  writing,  the 
writing  is  itself  evidence  of  the  matter  so  re- 
duced, and  the  section  does  not  apply  if  the 
writing  is  not  evidence  of  the  matter.  A  search 
list  is  not  evidence  of  the  matter  stated  therein- 
and  it  does  not  therefore  exclude  oral  evidence 
of  such  matter.  As  regards  a  confession,  the 
only  question  to  be  determined  is  whether  the 
confession  was  voluntary  or  not.  A  G  vern- 
ment  Order  prescribing  rules  as  to  the  mode  of 
recording  any  confession  or  statement  under 
s.  167,  Crim.  Pro.  Code,  has  not  the  force  of  law, 
and  failure  to  comply  with  its  provisions, 
though  it  might  be  a  circumstance  to  be  con- 
sidered in  deciding  the  question  whether  a  con- 
fession was  made  voluntarily  or  not,  does  not 
preclude  admission  of  evidence  to  prove  the 
character  of  the  confession,  PUBLIC  PROSE- 
CUTOR v.  BARABU  CHINNAYYA,  33  M.  413. 
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(36) — Confession — Evidentiary  value.— The 
test  for  appreciating  the  evidence  of  witnesses 
cannot  appropriately  be  applied  in  estimating 
the  value  to  be  attached  to  a  confession.  The 
statements  of  an  accused  person  are  not  sub- 
ject to  an  examination  on  oath  compelling  his 
attention  to  accuracy  in  details.  The  credence 
given  to  such  statements  when  they  are  volun- 
tary, rests  upon  the  improbability  of  an  accused 
person  deliberately  adhering  to  a  self-crimina- 
tory statement  which  is  substantially  false. 
And  thus  variations  in  detail  are  of  less  impor- 
tance in  considering  the  eSeot  of  a  confession, 
than  they  would  be  in  considering  a  deposition 
incriminating  a  person  other  than  the  deponent. 
Emperor  v.Ybllaraddi  bm  Rudraraddi, 
6  Bom.  L  R.  773. 

(37) — Proof  of  confessio}b— Language  foreign 
to  Magistrate : — Where  the  confession  of  a 
prisoner  is  made  in  a  language  foreign  to  the 
recording  Magistrate,  and  is  interpreted  to  him 
by  some  person  who  is  not  an  official  inter- 
preter, such  confession  cannot  be  regarded  as 
properly  proved  by  the  testimony  of  the  Magis- 
trate which  is  only  hearsay  evidence.  The 
signature  of  the  accused  in  the  translated  record 
of  cinfession  is  no  evidence  of  its  correctness, 
when  there  is  no  proof  of  the  record  having 
been  accurately  tranplated  to  the  prisoner. 
Queen-Empress  v.  Lakshmya  bin  Bhima, 
Rat.  Uo.  Gr,  C.  855  =  Gr.Rg.  22  of  1896, 

(88) — Confession  of  viere  presence  a',  a  murder. 
— A  confession  by  an  aocu^ed  of  his  mere 
presence  at  a  murder  as  a  neutral  onlooker  is 
not,  in  the  absence  of  any  other  evidence, 
sufficient  to  convict  him  of  murder.  QUEEN- 
Empress  v.  Sahadu  Lakshman,  Rat.  Un. 
Cr.  C.  771  =  Cr.  Rg.  35  of  1895. 

{38-a) — Burden  of  proof —Rape  on  a  child — 
Complaint  of  robbery — Report  of  Chemical  Exa- 
miner—Confession.— The  accused,  who  belonged 
to  the  menial  stafl  of  a  railway  station,  were  con- 
victed of  ravishing  a  girl  11  — 13  years  of  age,  who 
was  travelling  in  a  train  and  was  left  at  the  stat- 
ion while  getting  a  drink.  Their  confessions  were 
recorded  by  a  Magistrate  of  the  first  class  a 
day  after  the  occurrence,  and  the  Chemical 
Examiner's  report  supported  the  girl's  story. 
On  appeal  it  was  contended  that  the  confessions 
were  not  admissible  in  evidence  and  that  the 
girl  having  in  the  first  instance  complained 
only  of  the  robbery  of  her  ornaments  was  not  a 
credible  witness.  Held  that  the  contentions 
were  not  valid,  for  the  confessions  were  validly 
recordefl  and  appeared  to  be  voluntary,  and  the 
fact  thaji  the  girl  in  the  first  instance  complain- 
ed only  of  robbery  of  the  ornaments  to  the 
strangers  was  natural.  SOSNI  v.  GROWN,  93 
P.L  R.  19J0  =  8  Ind.  Gas.  494  =  11  Cr.L.J.  665 

(39) — Cojifession — Question  as  to  admissibility, 
— V/here  a  confession  was  objected  to  on  the 
ground  that  it  was  improperly  received  in  evi- 
dence by  the  lower  Court,  the  High  Court  declined 
to  disturb  the  discretion  exercised  by  the  lower 
Court,  on   the  grounds  that  the  objections  now 
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advanced  could  well  have  been  advanced  before 
the  lower  Court,  and  that  thera  was  nothing: 
improper,  on  the  facts  of  the  case,  in  the  lower 
Court's  admitting  the  confessions.  QUEEN- 
Emfress  v.  Vijialakshmi,  Rat.  Un.  Gr.  G. 
163.  [Appl.,'6-2B.  111  =  9  Bom. L.R.  789  =  6  Cr. 
L.J.  164-2  M.L.T.  414.] 

{4.0}— Evidence  Act  — Confession  by  an  accused 
of  abetment  only —Admissibility  against  co- 
accused. — The  confession  of  an  accused  is  not 
admissible  against  another  accused  where  it 
amounts  only  to  a  confession  of  abetting  the 
principal  ofience  charged  against  him  and  the 
other.  QUEEN-EMPRESS  v.  BALA  ;  QUEEN- 
EMPRESS  V.  Kedari,  Rat.  Un.  Gr.  G.  153. 

(il)— Confession-Plea  of  torture  urged 
inappeal- Record— Procedure— Inquiry  directed 
by  High  Court  as  to  hoto  the  confession  was 
obtained. — Where  the  accused,  who  had  been 
convicted  chiefly  on  confessions  made  by  them 
before  the  Magistrate,  asked  in  appeal  that 
an  enquiry  be  matJe  whether  the  confessions 
were  volun  ary  or  caused  by  undue  influence  on 
the  part  of  the  police,  hekl  that  the  record  by 
the  Magistrate  that  he  had  warned  the  accused 
that  it  was  optional  with  them  to  answer  the 
questions  or  not,  though  conclusive  as  to  the  fact 
of  such  warning,  did  not  preclude  the  necessity 
for  the  enquiry  prayed  for.  It  is  a  grave  error  in 
law  and  procedure  to  refuse  to  make  such 
enquiry.  [R.,  Rat.  Un.  Cr.  C.  254.  24'2.  245,  25 
B.  168.]  Where  the  Crown  did  not  object  to  the 
order  made  by  the  High  Court,  in  directing  the 
inquiry  above  referred  to,  to  take  a  statement 
on  solemn  affirmation  from  the  accused,  held, 
that  the  objection  as  to  the  illegality  of  such 
an  order  could  not  be  taken  after  it  was  made. 
Reg  V,  KASHINATH  DiNKAR.  8  B.  H.  C.  Cr. 
126. 

(42)  -Crim.  Pro.  Code,  Acts  XXV  of  1861  and 
VIII  0/  1869,  ss.  203,  209,  211— Statements  on 
conditional  pardon — Admissibility  in  evidence — 
Act  II  0/1855,  s.  32.— A  vountary  statement 
given  by  an  accused  person  on  conditiotial 
pardon  is  admissible  iu  evidence  against  him 
under  s.  32  of  Act  II  of  1855.  S.  203  of  the 
Crim.  Pro.  Code  does  not  prohibit  the  admission 
of  such  evidence,  having  regard  to  ss.  209  and 
211,  Crim.  Pro.  Code,  1861.  REG  v.  ALIBHAI 
MITHA,  8  B.H  C.  Gr.  103. 

(43)— Grim.  Pro.  Code.  Act  X  of  1882.  s.  298 
—Evidence  Act,  I  of  1872,  s.  24  -Confession- 
Ditty  ol  Sessions  Judge  —It  is  the  duty  of  the 
Sessions  Judge  to  decide  whether  a  retracted 
confession  is  admisisiblo  under  s.  24  of  the  Evi- 
dence Act.  Where  none  of  the  disabling 
circumstances  referred  to  in  that  section  exists, 
the  jury  should  be  directed  that  the  confession 
may  be  presumed  to  be  admissible.  The  state- 
ment that  "  the  mere  fact  of  the  withdrawal 
suggests  that  the  confession  was  obtained  in 
an  improper  manner  "  is  too  broad  to  be  correct 
law.  QUEEN-EMPRESSv.  GANUiin  MATHAJI 
Rat.  Un.  Cr.  G.  842  =  Cr.  Rg.   12  of  1896 
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(U)— Evidence  Act,  I  of  1872,  s,  2i— Confes- 
sion— Acquittal  by  jury, — Where  it  was  not 
showQ  that  a  confession  was  induced  by  illegal 
pressure,  and  the  confession  was  also  borne  out 
by  other  evidence,  the  High  Court  agreed  with 
the  Sessions  Judge  in  convicting  the  accused, 
differing  from  the  jury,  who  held  him  not  to 
be  guilty  RaG  v.  BULVANT  PENDHARKAB, 
11  B.H  C.  137.  [F.,  19  B.  728,  25  B.  163  ;  R., 
Rat.  Ua.  Cr,  Cas.  245,  719,  842.]  | 

(45)  —Confession,  when  not  voluntarily  made, 
admissibility  of. — The  admitted  ill-usage. — 
viz-,  the  unjustifiable  violence  used  to  the  ac- 
cused for  his  arrest,  illegal  detention  of  the  ac- 
cused in  police  custody  for  more  than 
twenty-four  hours  after  his  arrest,  and  the 
marks  on  his  person,— was  h^ld  to  have  vitiated 
the  voluntary  character  of  his  confession,  which 
was,  therefore,  not  admitted  in  evidence. 
Queen-Empress  v.  appa,  l  Bom.  L.R.  357. 

(46) — Confession  alleging  that  it  tvas  not 
voluntary, — Where  the  accused  makes  a  state- 
ment in  writing  containing  an  allegation,  from 
which  it  is  to  be  inferred  that  the  statement  of 
which  it  forms  a  part  was  not  voluntarily  made, 
held  that  such  a  statement  is  not  admissible 
under  the  provisions  of  the  Grim.  Pro.  Code. 
Emperor  v.  Taranath  Roy  Chowdhry, 
37  C.  735  =  8  Iiad.  Cas.  653. 

{4,1)— Accused  making  confession — Magistrate 
enquiring  as  to  its  voluntary  character  at  the 
end  of  the  statement— Effect— Value  of  confes- 
sion lohich  is  partly  false. — The  fact  that  the 
Magistrate,  instead  of  asking  the  accused  about 
the  voluotary  nature  of  the  confession  at  the 
commencement  of  the  confessional  statement, 
asked  him  at  the  end,  is  merely  a  defect  of 
form  that  does  not  alter  the  character  of  the 
confes=!ion.  The  entire  confession  should  not 
be  rejected  merely  because  parts  of  it  have  been 
found  to  be  false.  After  the  entire  statement 
of  a  prisoner  has  been  given  in  evidence,  any 
part  of  it  may  be  contra-^icted  by  the  prosecu- 
tion if  they  choose  to  do  so,  and  then  the  whole 
testimony  is  left  open  for  consideration  pre- 
cisely as  in  other  cases  where  one  part  of  the 
evidence  contradict^!  another.  Even  without 
such  contradiction  it  is  not  to  be  supposed  that 
all  the  parts  of  a  confession  are  entitled  to 
equal  credit.  If  sufficient  grounds  exist,  the 
part  that  charges  the  prisoner  may  be  believed, 
while  that  which  is  in  his  favour  may  be 
rejected.  PULIN  TANTI  v  Emperok,  40  C. 
873  =  22  lod.  Cas.  169  =  15  Cr.  L.J.  25.  (  (18291 
3  0.  and  P.  603,  (l830)  4  C.  and  P.  221  and 
897,  R.) 

(48) — Magistrate  recording  confession. —  A 
Magistrate  recording  a  confession,  under  s.  164, 
Grim.  Pro.  Code,  is  other  than  the  Magistrate 
who  has  jurisdiction  in  the  case.  In  re  BEHARI 
HaDGBB,  3  J.G.  2. 

(49) — Confession  made  before  prosecution  loit-' 
nesses  out  of  Court  o.nd  not  recorded  by  Magis- 
trate, loeight  of— Penal  Code,  s.  218— Pay-sheets 


Confession — continued, 

1, — General — continued^ 

drawn  up  in  Railway  offices,  whether  a  "record" 
— Accused  sentenced  by  Magistrate  under  two 
offences,  one  of  which  was  exclusively  triable  by 
Court  of  Sessions — Sentence  under  each  offence 
not  specified — Objection  as  to  irregularity  and 
want  of  jurisdiction  verbally  taken  for  first  time 
before  High  Court — Apportionment  of  aggregate 
sentence — Conviction  and  sentence,  setting  aside 
o/— There  is  nothing  in  law  to  prevent  a  Court 
acting  upon  extra-judicial  confessions  made  by 
the  prisoner  to  prosecution  witnesses  out  of 
Court  and  not  recorded  by  a  Magistrate.  Such 
confessions  may  be,  though  cautiously,  consi- 
dered by  the  Court,  A  pay-sheet  drawn  up  in 
a  Riilway  Office  and  setting  out  certain  sums 
as  due  by  the  Railway  to  certain  coolies  describ- 
ed as  working  in  a  special  gang,  is  a  record 
within  the  meaning  of  s-  218,  Penal  Code, 
Where  a  person  was  charged  before  a  Magis- 
trate of  two  offences,  one  of  which  was  exclu- 
sively triable  by  a  Court  of  Sessions,  and  the 
Magistrate  awarded  an  aggregate  sentence  with- 
out specifying  any  particular  sentence  awarded 
in  respect  of  each  of  the  offences,  the  High 
Court,  on  objection  as  to  the  irregularity  and 
want  of  jurisdiction  being  verbally  taken  for 
the  first  time  before  it,  apportioned  the  sentence 
between  the  two  offences  and  set  aside  the 
conviction  and  sentence  in  respect  of  the  offence 
exclusively  triable  by  a  Court  of  Sessions. 
Kesri  Mal  v.  Emperor,  13  Cr.  L.J.  502  =  2J 
Ind.  Cas.  590. 

(50)— Crirw.  Pro  Code  (1898),  ss.  164,  342, 
36i--Evidence  Act,  ss.  21,  29. — A  confession,  to 
come  within  the  scope  of  s.  164,  Crim,  Pro. 
Code,  must  be  made  either  (1)  in  the  course  of 
an  investigation  under  Ch.  XIV,  or  (2)  at  any 
time  afterwards  and  before  the  commencement 
of  the  enquiry  or  trial.  The  condition  requir- 
ing the  confession  to  be  prior  to  the  commence- 
ment of  the  enquiry  or  trial  is  only  imposed  when 
the  investigation  has  ceased,  and  not  when  it  is 
made  in  the  course  of  the  investigation.  Held, 
also,  that  it  cannot  be  contended  that  a  confes- 
sion recorded  by  a  Magistrate,  who  afterwards 
conducts  the  enquiry,  is  outside  the  provisions 
of  s.  164,  Crim.  Pro.  Code.  Obiter.  The  argument 
that  the  confessions,  if  recorded  after  the  com- 
mencement of  the  trial,  would  be  inadmissible 
in  evidence,  cannot  be  sustained,  because  the 
argument  seeks  to  derive  from  the  provisions  of 
the  Code,  a  limitation  on  the  law  of  confession 
as  defined  by  the  Evidence  Act.  for  which  there 
is  no  sufficient  warrant.  S3.  364,  342,  364, 
Crim.  Pro.  Code,  are  not  exhaustive  and  do 
not  limit  the  generality  of  s.  21,  Evidence  Act, 
as  to  the  relevancy  of  admissions.  The  mere 
fact  that  a  statement  was  elicited  by  a  question 
does  not  make  it  irrelevant  as  a  confession 
under  s.  164,  Crim.  Pro.  Code,  or  s.  29,  Evi- 
dence Act,  though  such  fact  may  be  material 
on  the  question  of  its  voluntariness.  BARINDRA 
KUMAR  Ghose  v.  Emperor,  37  C.  567  =  11 
C.W.N.  1114  =  7  Ind  Cas.  359  =  11  Cr.L.J.  153. 
IF.,  13  Cr.  L.J.  433  =  15  Ind.  Cas.  65  =  39  C. 
119.] 
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Confession — coDtinued. 

1. — Qeaer&l— concluded. 

(51) — Recording  of,  before  the  commencement  of 
judicial  proceedings. — A  Magistrate  may  make, 
what  the  police  may  not,  a  record  of  any  state- 
ment, whether  a  confession  or  not,  made  to 
him  before  judicial  proceedings  commence. 
S.  8C,  Evidence  Act,  expressly  provides  for  proof 
of  the  document,  distmguisbing  it  from  a  record 
of  evidence,  as  woll  as  s.  583,  Grim.    Pro.  Code. 

Lalu  v.  Empress,  2  P.R.  1893,  Cr. 

See  Grim.  Pro.  Code,  1898,  s.  1G2,  9  Bom. 
L  R.  789=6  Cr.  L.J.  164  =  3  M.L.T  414=32  B. 
Ill,  P.B. 

By  an  aocimplice— Admissibility  of  evidence 
— Illegal  inducement  or  thre:^t— Withdrawal 
of   case    agaiust   co  accused — Discharge  —  See 

Grim.    Pro.  code,    1898,  s,  337,  5  C.L.J. 

224  =  5  Cr.  L.J.  142. 

Value  of  confession  not  well  proved. — See 
Grim.  Pro.  Code,  i898,  s.  439,  28  P.W.R. 
1912,  Or.  =  16  Ind.  Cas.  520  =  13  Cr.  L  J.  712. 

Admission  of  guilt  while  departmental  enquiry 
was  goitDg  ou — Whether  could  be  proved  m 
Judicial  proceeding— See  EVIDENCE  ACT,  1872, 
s.  91,  12  A.L.J.  306  =  36  A.  222  =  15  Cr.  L.J. 
569  =  25  lad.  Cas.  3'21. 

Secondary  evidence,  if  admissible — See  EVI- 
DENCE ACT,  187-2,  s.  91,  9  M.  224  =  2  Weir  125. 

Hurt  caused  in  extorting — Of  offence — See 
Hurt,  13  W.R,  Cr.  23. 

Case  where  sentence  based  on — Was  set  aside 
— See  SENTENCE— General,  U.B.R.  1892 
—1896,  Vol.  I,  249. 

2. — Confessions  made  to  Police  Officers. 

(I) —  Confession  to  police  officer,  admissi- 
bility of. — Where  a  police  officer  read  over  to 
the  accused  the  statements  which  he  (the  police 
officer)  had  taken  from  others  and  then  told 
him  "  I  know  the  whole  thing  now,"  and  the 
accused,  thereupon,  made  a  statement,  in 
consequence  of  which  he  was  arrested  and  bis 
confession  was  duly  recorded,  held  that  the 
confession  recorded  under  these  circumstances 
was  free  and  voluntary  and  was  perfectly 
admissible  in  evidence.  KING  EMPEROR  v. 
RANGO  Hanmant,  3  Bora.  L.R.  404. 

(2) — Confession  irrelevant  under  s.  24,  Evi- 
dence Act,  ivhether  rendered  relevant  by  s.  27. — 
S.  27  does  not  qualify  the  prohibition  contained 
in  s.  2i,  Evidence  Act,  where  the  confession 
is  illegally  induced  by  a  police  officer  ;  a  con- 
fession, irrelevant  under  s.  24,  does  not  become 
provable  by  reason  of  a  fact  being  discovered  in 
consequence  of  information  received  from  the 
accused,  while  in  police  custody.  Ram  DYAL 
V  EMPRESS,  15  P.R.  1885,  Cr,  [R.,  28  F.R. 
1894,  Or.] 

(3) — Corroboration  of,  extorted  by  the  police 
— Effect  of  defective  enquiry  and  trial  upon,  of 
co-accused — Inadmissibility  of  confession  made 
before  the  police— Evidence  Act,  ss.  24,  25,  26 
and  30. — When  there  is  no  judicial  proof  of  the 
guilt  of  an  aoouaed  person,  it  is  illegal  to  rely 


Confession — continued. 

2.— Confessions  made  to  Police  Officers 

— continued. 

upon  an  unreliable  or  suspicious  confession,  or 
a  confession  which  is  open  to  grave  suspicion  of 
having  been  produced  by  ill-treatment  of  the 
police.  Held,  further,  that  when  an  accused 
person  makes  two  criminating  statements,  one 
before  a  Magistrate  and  another  before  a  police 
officer,  it  is  very  essential  to  compare  them  and 
to  try  and  ascertain  why  there  occurred  a 
change  and  which  of  th^m  was  the  true  one, 
with  a  view  to  testing  the  value  of  the  confes- 
tion  before  the  Magistrate,  the  other  being,  of 
course,  inadmissible  for  any  other  purpose 
whatever  as  made  to  the  police.  KHAIR  DIN 
v.  Grown,  21  P.W.R  1907,  Cr.  =  6Cr.L,J.  266. 

(4) — To  a  police  officer— Evidence  Act,  s.  25 
—Act  11  of  1880  {Burma  Rural  Police).— A 
confession  to  a  village  headman  or  gaung, 
appointed  under  the  Burma  Rural  Police  Act, 
is  inadmissible  under  s.  25  of  the  Evidence  Act. 

LuBein  v.  Queen-Empress,  L  B.R.  1872— 
1892,  479. 

(5) — Confession  to  ywathugyi  lohether  rele- 
vant— Evidence  Act,  s,  25— "  Police  officer,  " 
construction  of  the  term. — A  confession  made 
to  a  yioathugyi  should  not  be  admitted  in 
evidence.  He  is  the  head  of  the  rural  police 
and  has  police  duties  to  perform.  He  is,  to  all 
intents  and  purposes,  a  police  officer  though  he 
may  not  be  so  designated.  The  material  point 
is,  not  whether  he  is  called  a  police  officer,  but 
whether  he  discharges  the  duties  of  a  police 
officer.  The  spirit  of  the  law  and  not  merely 
the  letter  of  the  law  is  to  be  considered.  The 
term  "  police  officer  "  in  a.  25  of  the  Evidence 
Act  is  not  10  be  read  in  a  technical  sense,  but 
in  its  more  comprehensive  and  popular  mean- 
ing." Maung  Wun  v.  Queen-Empress,  L. 
B.R.  1893-1900,  22.     (1  0.  207,  F.) 

{Q)— Evidence  Act,  s.  25 — "  Confession," 
definition  of — Confession  made  to  a  police, — A 
confession  ia  an  admission  made  at  any  time 
by  a  person  charged  with  a  crime,  stating,  or 
suggesting  the  inference,  that  he  committed 
that  crime.  Not  only  statements  which  amount 
to  a  direct  acknowledgment  of  guilt  are  con- 
fessions, but  also  inculpatory  statements  which, 
although  they  fall  short  of  being  actual  ad- 
missions of  guilt,  yet,  suggest  an  inference  of 
guilt  and  from  which  an  inference  of  guilt 
follows.  The  factor  determining  whether  a 
statement  amounts  lo  a  confession  or  not  is, 
not  the  motive  of  the  party  making  it,  but  the 
fact  that  it  leads  to  an  inference  of  guilt.  State- 
ments made  to  the  police  by  accused  persons 
as  10  the  ownership  of  property,  which  is  the 
subject-matter  of  the  proceedings  against  them, 
are  inadmissible  as  evidence  against  them  at 
the  trial  for  the  ofience  with  which  they  are 
charged.  Mi  EIN  THA  v,  KinG-EMPEROR,  5 
LB.R.  131  =  4Ind.  Cas.  1028  =  11  Cr.  L.J.  153. 
(6  A.  509,  7  A,  646,  6  B.  34.  14  B.  260,  9  B. 
131,  10  C.  1022,  15  G.  589,  19  B.  363,  F.) 

(7) — Accused  in  police  custody — Incriminating 
statement. — Where  an  accused  person  promised, 
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2.— Confessions  made  to  Police  OfScers 

— continued. 

while  in  police  custody,  to  restore  the  stolen 
property,  lield,  that  the  promise  was  an  incri- 
minating statement  suggesting  the  inference 
that  the  accused  participated  in  the  commission 
of  the  oSence,  and,  therefore,  a  confession 
irrelevant    under  ss.   25  and  i26,  Evidence  Act. 

Hakimanv.  King-Emperor,  20  P.R.  1905  = 
51P.L.R.  1905  =  2  Cr.  L.J  230.  (2  CW-N. 
702,  14  B.  260.  FB.,  10,  C  1022,  F.)  [F., 
14  Or.  L.J.  602  =  32  P.W.R.  1913  =  21  Ind.Oas. 
474  =  315  P.L.R.  1913,  21  P.W.R.  1908,  Cr.= 
155P.L.R.  1908,  Cr.]. 

(Q)— Evidence  Act,  I  of  1872,  s.  21— State- 
ments made  by  prisoners  in  police  custody 
leading  to  discovery  of  facts — Admissibility  in 
evidence- — The  reasonable  construction  of 
s.  27,  which  provides  for  the  admissibility  of 
information,  whether  it  amounts  to  a  confession 
or  not,  made  by  prisoners  whilst  in  custody  of 
a  police  officer,  whereby  certain  facts  are 
diseovered,  is  that  in  addition  to  the  fact  dis- 
covered, so  much  of  the  information  as  was 
the  immediate  cause  of  its  discovery  is  legal 
evidence.  The  test  is  "  was  the  fact  discovered 
by  reason  of  the  information,  and  how  much 
of  the  information,  was  the  immediate  cause  of 
the  fact  discovered,  and  as  such  a  relevant 
fact."  Queen-Empress  v.  Commer  Sahib, 
12  M.  153  =  2  Weir  738.  [F.,U  B.  260,  P.B.; 
R.,  U.B.R.  1906,  3rd  Qr..  Evidence,  3,  31  M. 
127  =  3  M.L.T.  270  =  18  M.L.J.  66.] 

(91 — Evidence  Act,  s.  25 — Evidence— Confes- 
sion— Incriminating  statements  made  before 
police. — An  incriminating  statement,  made  by 
an  accused  person  to  the  police,  when  nothing 
is  discovered  in  conseqaence  of  it,  cannot  be 
admitted  in  evidence  against  him.  Parid  v. 
Emperor,  lit  P.L.R  1908  =  16  PR.  1906, 
Cr.  =  4Cp.  L  J.  177.  (10  C.  1022,  6  B.  31.  16  B. 
260,  19  B.  363,  F.) 

{10)— Scope  of  ss.  164  and  162— Crim.  Pro. 
Code  (18821, — The  object  of  police  proceedings 
is  to  collect  information  as  a  preliminary  step  to 
the  production  of  evidence  in  a  judicial  pro- 
ceeding against  an  accused  person.  For  this 
purpose,  any  person  may  be  examined,  and  any 
statement  may  be  reduced  to  writing  by  the 
police,  (with  the  exception  specified  in  the 
proviso  to  s.  162)  and  can  be  evidence  against 
the  accused.  To  these  provisions,  s.  164  seems 
to  be  supplementary.  LALU  v.  EMPRESS,  2  P. 
R.  1893,  Cr. 

(11) — Confession  inadmissible  if  owing  topolice 
inter ference .  —  ^Vhere  the  confession  of  an  ac- 
cused person  conflicted  witli  the  medical  evidence 
in  the  case  and  was  probably  induced  by  the 
police,  the  Chief  Court  declined  to  confirm  a 
capital  sentence  based  upon  it.  CROWN  v. 
Meer  Khan,  3  P.R.  1867.  Cr. 

(12)  —  Confession  to  poZice. —Aconfession  made 
to  a  police  officer  is  not  relevant  against  an 
acouSBd  person.  CROWN  v.  CHOUGATTA,  3  P. 
R.  1868,  Cr. 
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2,— ConfesflioDs  made  to  Police  Officers 

— continued, 

( 1 3) — Admission  made  by  accused  after  induce- 
inent  by  police — Admissibility. — FerSmyth,  J. — 
Notwithstanding  the  fact  that  s.  24,  Evidence 
Act,  is  in  terms  applicable  only  to  "  confessions," 
which  are  distinguished  in  the  Act  from  a  mere 
admission,  yet,  reading  it  with  s.  27  of  the  Act, 
ands.  120,  Crim.  Pro.  Code,  1872,  the  intention 
of  the  Legislature  was  to  reject  as  inadmissible 
an  admission,  made  by  an  accused  person  on 
the  strength  of  a  promise  made  by  a  police 
officer  making  the  enquiry,  that  such  person 
would  get  oS,  if  he  made  a  disclosure,  unless, 
when  the  admission  resulted  in  the  discovery  of 
some  fact,  and  then  only  in  so  far  as  it  related 
to  the  fact  discovered  thereby.  Per  Elsmie,  J., 
{contra]  : — Nothing  in  the  Crim.  Pro.  Code  or 
the  Evidence  Act  was  held  to  exist  necesi-arily 
rendering  inadmissible  such  an  admission, 
when  it  does  not  amount  to  a  confession,  how- 
ever illegal  or  Improper  the  conduct  of  the  police 
might    have   been  in  inducing   the     admission. 

Mussammat  Nurai  v.  Empress,  8  P.R. 
1882  Cr, 

(14) — Evidence  Act,  s.  25 — Confession  made 
before  Village  Munsiff -Village  Cess  Act  {Mad- 
ras Act  IV  of  1864),  s.  7.— A  Village  MunsiS  is 
not  a  police  officer  and  confession  made  to  him 
is,  therefore,  admissible  in  evidence  under  s.  25 
of  Evidence  A,3t.  QueeN-EmpRESS  v.  SAMA 
PAPI.  7  M.  287  =  2  Weir  735.      [R.,  17  B.  485, 

1  L.B.R.  65] 

(15) — Statement  by  prisoner  to  police  constable 
— Admissibility  in  evidence — Evidence  Act  il  of 
1872),  s.  30 — Confession  of  co-prisoner  — The 
statement  given  by  a  prisoner  to  a  police  con- 
stable is  not  admissible  in  evidence.  A  convic- 
tion based  solely  upon  the  evidence  of  a 
co-prisoner  is  bad  in  law.  REG  v  AMBTGARA 
HULAGU,  1  M.  163  =  2  Weir  7M.  [E.  8  M.L.T. 
116  =  33  M  46  =  9  Cr.  L.J.  404  =  1  Ind.Cas.  867, 

2  Bom.  Cr.  C.  143  =  15  Bom.  L.R.  975,  9  Cr.L. 
J.  30S  =  5  M.L.T.  355,  1  Ind.  Cas.  547.  L  BR. 
1893—1900,  368.] 

{16}— Evidence  Act,  ss.  25  and  26— Reasons 
for  exclusion  of  confession  made  to  a  police  officer 
—  Confession  to  Chowkidar. — The  reason  why 
the  law  inss.  25  and  26jealonslv  excludes  a  con- 
fession made  by  an  accused,  whilst  in  the  custody 
of  a  police  officer,  unless  it  be  made  in  the  im- 
mediate presence  of  a  Magistrate,  is  that  there 
is  room  for  apprehension  that  a  police  officer, 
who  is  armed  with  large  powers  over  accused 
persons,  may  unwillingly  excite  terror  in  their 
minds  and  extort  false  and  involuntary  confes- 
sions ;  and  his  duty  to  investigate  criminal  cases 
and  to  detect  offenders  and  bring  them  to  justice 
may  make  him  feel  tempted  to  obtain  confes- 
sions from  accused  persons  by  threat,  promise, 
or  other  improper  influence.  QUEEN-EMPRESS 
v.  Bepin  Behari  Dey,  2  C.W.N.  71. 

{11)  —  Confession  to  Police  officers — S.  25  of  the 
Evidence  Act — Scope  and  construction  oj  the 
section, ~Q.  25  of  the  Evidence  Act  is  not  to  be 
read  as  if  it  ran,  "  no  confession  made  to  a  police 
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Confession — aonfcinaed. 

2— Confessions   made   to  Police  Oflicers 

—continued. 

offitjer  investigating  the  case."  Tiie  si^ction  er- 
o)udes  o'jufessions  to  a  Police  officer  under  any 
oiroum-itanoes.  It  is  immaterial  whether  such 
Police  officer  be  the  officer  investigating  the  case 
or  not.  In  the  matter  of  HiRAN  MiYA  alias 
ABDOOD  Wahid.  1  C  L  R.  21.  [Appl ,  26  C. 
£69  =  3  C.W.N.  393  ;D.,  6  C  530  =  7  C.L.R. 
541.] 

(18) — Confession  to  Police  officer— Evidence 
Act,  s.  25,  scope  of, — S.  25  of  the  Evidence  Act, 
which  declares  that  no  confession  made  to  a 
Police  officer  shall  be  proved  as  ag'iinst  a  person 
accused  of  any  oSenoe,  applies  to  every  Police 
officer  and  should  not  be  restricted  to  officers 
of  the  regular  Police  Force.  Therefore,  the 
section  is  applicable  to  a  confession  made  to  a 
village  c/iow&tdar.  QUEBN-EmpRESS  v.  SALE- 
MUDDIN  Sheik,  26  C.  569  =  3  C.W.N.  393 

(19) — Evidence  Act,  ss  25  to  27.  scope  of, — 
The  prohibition  laid  down  in  bs.  1<!5  and  27, 
must  be  strictly  applied,  and  any  relaxation 
of  it  in  accordance  with  the  proviso  to  s.  27 
should  be  sparingly  admitted,  and  only  to  the 
extent  of  so  much  of  the  accused's  staleoaent  as 
directly  and  distinctly  relates  to  the  fact  alleged 
to  have  been  discovered  in  consequence  of  it. 
Where  a  person  accused  of  murder  produced  a 
knife  and  gavo  it  to  a  Police  officer,  saying  that 
he  had  committed  the  murder  with  it,  and  also 
informed  the  Police, that  he  threw  the  deceased's 
anklots  at  the  scene  of  murder  and  pomted 
them  out  to  the  Police,  at  the  place  of  the  mur- 
der, held,  that  the  statement  with  respect  to  the 
knife  was  merely  a  confession  to  a  Police  officer, 
and  the  other  statement  was  also  inadmissible, 
as  the  anklets  were  not  discovered  iu  consequence 
of  what  he  had  said,  for,  on  the  contrary,  the 
accused  himself  went  with  the  Police  and 
pointed  out  the  spot  where  they  were  lying. 
EMPRESS  OP  INDIA  v.  PanCHAM,  4  A.  198  = 
A  W.N.  1882.  21.  [F.,  10  B.  595  =  Rat  Un. 
Cr.  C.  285  ;  R.,  6  A.  509,  P.  B.,  11  C.  635,  12 
M.  153  =  2  Weir  739,  2  L.B  R.  168;  Diss.,  14 
B.  260,  P.B.,  25  0.  413.] 

(20) — Evidence  Act,  s.  27 — Statements  made 
by  accused  to  the  Police  while  in  Police  custody 
— Information  leading  to  discovery  of  fact. — 
Per  Wilkins.  J. -As  a  general  rule,  a  confession 
made  to  a  Police  officer  is  not  admissible  in 
evidence.  But  s.  27  of  the  Evidence  Act  maksa 
admissible  so  much  of  the  accused's  state- 
ments to  the  Police  as  led  to  the  discovery  of 
the  stolen  property.  When  more  of  an  accu- 
sed's statements  to  a  Police  officer  than  the  law 
will  strictly  justify  is  recorded,  and  there  is 
ample  evidence  on  the  record,  apart  from  that, 
agamst  him,  the  accused  cannot  be  said  to  be 
prejudiced  by  the  recording  of  a  little  more  of 
the  statements  than  the  law  strictly  justifies. 
Per  Banner jee,  J.— Where  the  statement  of  an 
accused  person  is  a  necessary  preliminary  to 
the  fact  discovered,  it  is  admissible  under  s.  27 
of  the  Evidence  Act,  the  question  whether  the 
statement  is  sufficient   to  enable  the  police  to 
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make  the  discovery  by  themselves  or  is  only 
of  such  a  nature  as  to  require  the  further 
assistance  of  the  accused  to  enable  them  to 
discover  the  fact  being  immaterial.  LegaIj 
Remembrancer  v.  Chema  Nashya,  25  C. 
413  =  2  C.W.N.  257  (4  A.  193,  Diss.;  14  B.  268, 
F.;  n  C.  635.  R.)  [R.,  10  Cr.  L,J.  239  =  2  S.L. 
R.  27,  Cr.,  U.B.R.  1906,  3rd  Qr..  Evidence, 
p.  3.] 

(21)— Evidence  Act.  ss.  25  to  27,  scope  and 
application  of. —  Held  by  the  Full  Bench  [Mah- 
mood.  J.,  dissetiting) .  (I)  S.  27  of  the  Evidence 
Act  is  a  proviso  not  'only  to  s.  26,  but  also  to 
s.  25.  Therefore,  so  much  of  a  confession  made 
to  a  Police  officer,  relating  distinctly  to  facts 
thereby  discovered, is  admissible  under  s.  27.  Per 
Mahmood,  J.,  contra;— B,.  27  cannot  be  regarded 
as  governing  the  general  rule  laid  down  in 
8.  25,  but  only  that  contained  in  s.  26.  The 
confession  contemplated  by  s.  27  must,  there- 
fore, have  been  made  to  some  person  other  than 
a  Police  officer,  (2)  Per  Straight,  C.  J.  : — 
Where  a  statement  is  being  detailed  by  a 
constable  as  having  been  made  by  an  accused, 
in  consequence  of  which  he  discovered  a  certain 
fact  or  facts,  the  strictest  precision  should  be 
enjoined  on  the  witness,  so  that  there  may  be 
no  room  for  mistake  or  misunderstanding, 
S.  27  is  not  intended  to  let  in  a  confession 
generally,  but  only  such  pirticular  part  of  it  as 
set  the  person  to  whom  it  was  made  in  motion, 
and  led  to  his  ascertaining  the  fact  or  facts 
of  which  he  gives  evidence.  (3)  Confessions  in 
India,  their  nature.  The  reason  for  the 
frequent  retraction  of  confessions  in  India  is 
that  the  average  Indian  Policeman,  with  the 
desire  to  satisfy  his  superiors  before,  and  the 
terms  of  the  Police  Acts  and  Rules  behind  him, 
is  not  likely  to  be  over-nice  in  the  methods  he 
adopts  to  make  a  short  cut  to  the  elucidation 
cf  a  difficult  case  by  getting  a  suspected  person 
to  confess.  QUEENEmpRESs'  v.  BaBUL 
LAIi,  6  A.  809.  F.B.  =  A.W.N.  1884,229.  IF., 
11  C.  635.  4L.B.R.  116  =  7  Cr.  L.J.  82;  R..  10 
B.  595  =  Rat.  Un.  Cr.  Cas.  285,  14  B.  260, 
F.B.,  2  L.B.R.  168,  Rat.  Un.  Cr.  Cas.  245,  254, 
11  Cr.  L.J.  153  =  4  Ind.  Cas.  1028  =  5  L.BR. 
131,  22  M.L  J.  490  =  M.W.N.  1912,  207.  35  M. 
397  =  1912  M.WN.  549  =  13  Cr.  L.J.  352=14 
Ind.  Cas.  896,  5  L.B.R.  129  ] 

{2-2\-- Confession  to  Police  officer— Evidence 
Act,  1872,  s.  27 — Scope— Facts  leading  to  dis- 
covery already  known  to  another  Police  officer. 
— No  judicial  officer,  dealing  with  the  provisions 
of  s.  27  of  the  Evidence  Act,  should  allow  one 
word  more  to  be  deposed  to  by  a  Police  officer 
detailing  a  statement,  made  to  him  by  an  ac- 
cused, in  consequence  of  which  he  discovered 
a  fact,  than  is  absolutely  necessary  to  show  how 
the  fact  that  was  discovered  is  connected  with 
the  accused,  so  as  in  itself  to  be  a  relevant  fact 
against  him.  S.  27,  Evidence  Act,  was  not  in- 
tended to  let  in  a  confession  generally,  but  only 
such  particular  parts  of  it  as  set  the  person,  to 
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whom  it  was  made,  in  motion,  and  led  to  his 
ascertaining  the  fact  or  facts  of  which  he  gives 
evidence.  (6  A.  509,  F.;  4  A.  198,  Diss.)  [F.. 
12  M.  153  =  2  Weir  738,  U  B.  260,  F.B..  P.L. 
R.  1900,  56,  U.B.R.  1906,  3rd  Qr.,  Evidence, 
3.]  It  would  be  most  dangerous  to  extend  the 
provisions  of  s-  27  of  the  Evidence  Act  and 
allow  a  Police  officer,  who  is  investigating  a 
case,  to  prove  an  information,  received  from  a 
person  accused  of  an  oSence  in  the  custody  of  a 
Police  officer,  on  the  ground  that  a  material 
fact  was  thereby  discovered  by  him.  when  the 
fact  was  already  known  to  another  Police  officer. 
ADU  Shikdar  v.  Queen-Empress,  11 C.  63S. 
[B.,  25  C.  413.] 

(23) — Incriminating  statements  made  to  a  Police 
officer —  Admissibility  in  evidence. — A  Police 
officer  examined  for  the  prosecution  stated  in 
the  course  of  cross-examination,  that,  when  he 
arrested  the  prisoner,  he  said  to  the  former 
that  some  Chinamen,  at  the  time  of  the  occur- 
rence, 3ame  out  with  hatchets.  In  reexamina- 
tion, the  Policeman  substituted  the  words  "  at 
the  time,"  for  the  words  "  at  the  time  of  the 
occurrence."  On  being  asked  if  the  prisoner 
bad  explained  "  what  time,"  the  Policeman 
answered  that  the  prisoner  said  "  at  the  time  I 
struck  the  deceased."  Held  that  the  statement 
of  the  prisoner  that  Chinamen  came  out  with 
hatchets  at  the  time  when  he  struck  the  deceas- 
ed would  not  be  admissible  in  evidence,  as  it 
was  an  incriminating  statement  made  to  a 
Police  officer  by    an  accused  person  in    custody. 

Queen- EMPRESS  v.  Mathews,  10  C.  1022. 
[F.,  16  P. R.  1906,  Cr.  =  lll  P.L.R.  1906  =  4 
Cr.  L.J.  177,  11  Cr.  L  J.  153  =  4  Ind.  Cas.  1023 
=  5L.B.R.  131;12.,37C.487  =  14C. W.N.  1114 
=  7  Ind.  Cas.  359  =  11  Cr.  L  J.  453,  22  M.LJ. 
490  =  1912  M.W.N.  207.  L.BR,  1893—1900, 
42,  20  P.R.  1905,  Cr.  =51  P.L.R.  1905.] 

{'ii)—Admiss'on  to  Police  officer  before  arrest 
— Admissibil it'll. — An  admission  to  a  Police 
officer  made  by  an  accused  before  arrest  is  ad- 
missible in  evidence.  EMPRESS  v.  DaBEE 
Pbrshad,  6  C.  530  =  7  C.L  R.  541.  [R.,  L.B. 
R.  1893—1900,42,  3N.L.R.  51.  llCr.L.J.453 
=  7  Ind,  Cas.  359  =  14  C.W.N.  1114  =  37  C.  467, 
12  Cr.L.J.  60  =  8  Ind.  Cas.  1181  =  6  N.L.R. 
180.] 

{25)~Evidence  Act,  s.  27— Discovery  of  pro- 
perty through  confession  of  one  accused — Com- 
petency to  ask  another  accused  to  produce  same 
property  after  replacing  it  m  the  place  — Where 
the  Police  succeed  in  discovering  property  in 
consequence  of  information  received  from  an 
accused,  it  is  not  competent  to  the  Police  to 
re-place  the  property  in  the  place  where  it  was 
discovered,  and  to  ask  the  other  accused  to  pro- 
duce the  property,  because  there  is  no  further 
"  discovery"  under  s.  27,  Evidence  Act,  as 
against  the  other  accused.  QUEEN-EmPBESS 
V.  BASHYA  bin  Narasappa,  2  Bom.  L.R. 
1089. 
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(26)-  Evidence  Act,  s.  26— Custody  of  Police 
officer — Confession.— The  custody  of  the  keeper 
of  a  jail  in  a  Native  State  was  held  not  to  be 
the  custody  of  a  Police  officer,  merely  because 
his  subordinates,  the  warders  of  the  jail,  were 
members  of  the  Police  Force  of  the  State.  In 
the  absence  of  any  suggestion  of  a  close  custody 
of  the  prisoner  inside  the  jail,  such  as  may 
possibly  occur  when  a  prisoner  is  watched  and 
guarded  thare  by  the  Police  officer  investigating 
the  ofience,  it  is  wrong  to  hold  that  s.  26,  Evi- 
dence Act,  precluded  such  a  jailor  from  giving 
evidence  of  what  the  prisoners  told  him.  QUEEN- 
Empress  v.  Tatya  bin  APPAJI,  20  B.  793. 
[E.,  2  C.W.N.  71.] 

(27) — Evidence  Act,  ss,  25,  26— Confession 
made  to  Police  officer. — A  statement  made  by  an 
accused  person,  while  in  the  custody  of  the 
Police,  if  it  is  nn  admission  of  a  criminating 
circumstances,  is  not  admissible  in  evidence. 
Queen  Empress  v.  Javecharam,  19  B.  363. 
[F.,  4  Cr.  L.  J.  177  =  16  P.R.  1906.  Cr.  =  111  P. 
L.R.  1906.] 

(28) — Confession  to  Police  officer— Evidence. 
— A  confession  made  to  a  Police  officer  cannot 
be  used  in  evidence  against  the  accused.  EM- 
PRESS v.  THAKUR  DAS,  A.W.N.  1883,  188. 

(29)— 7.P.C.,  s.  i\2— Evidence  Act,  s.  25— 
Confession  to  Police. — The  accused  was  convict- 
ed of  an  ofience  under  s.  412,  I. P.O.  The  evi- 
dence for  the  prosecution  consisted  of  certain 
confessions  made  to  the  Police  and  the  circum- 
stance that  the  accused  found  some  stolen  cloth 
for  the  Police  while  in  Police  custody.  Held 
that  the  confession  was  inadmissible  under 
s.  25,  Evidence  Act.  and  the  circumstance 
mentioned  did  not  justify  his  conviction  under 
the  section.  EMPRESS  v.  NaNHE  BEG,  A.W.N. 

1883,  126. 

(30) — Evidence  Act,  ss.  24  to  27—  Confession  to 
Police  officer- — S.  27  of  the  Evidence  Act  cannot 
be  regarded  as  governing  the  general  rule  laid 
down  ins.  25  or  s,  24,  but  only  that  contained 
in  s.  26.  All  statements  made  by  a  prisoner 
which  can  be  regarded  as  confessions  made  to  a 
Police  officer  are  absolutely  inadmissible,  though 
they  may  have  led  to  discovery  such  as  is  con- 
templated by  s.  27.  EMPRESS  v.  KUARPALA, 
A.W.N   1882,  225.   [Diss,,  6  A.  509  =  A.W.N. 

1884,  229  ] 

(31) — Confession  to  Police  officers — Informa- 
tion as  to  offence  charged — Evidence  Act,  ss.  26, 
27 — Confessions  of  persons  charged — Information 
as  to  offence. — When  a  fact  is  discovered  in 
consequence  of  information  received  from  one 
of  several  persons  charged  with  an  oSence,  and 
when  others  give  like  information,  the  fact 
should  not,  be  treated  as  discovered  from  the 
information  of  them  all.  It  should  be  deposed 
that  a  particular  fact  has  been  discovered  from 
the  information  of  A.B.,  and  this  will  let  in  so 
much  of  the  information  as  relates  distinctly  to 
the  information  therein  discovered.     QUEEN  v. 

RAM  Churn  Chung,  24  W.R.  36,  Cr. 
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(32)  — Evidence  Act,  ss.  25  and  26 — Confes- 
sion, luhile  in  the  cu'^tody  of  a  chowkidar, — A 
village  chniukiiar,  net  bamg  a  police  officer,  a 
confession  mride  by  an  ficcused  person,  while 
in  his  custody,  is  admissible  in  evidence. 
Queen-Empress  v.  Hepin  Behari  Dby,  2 
C.W.N.  71.  (1  C.  207,  17  B.  485,  D.)  [Diss.,  2  C. 
W.N.  637.] 

iBS)— Evidence  Act.  1  of  1872,  ss.  25,  26- 
Admissibiliiy  of  stc4em':nts  made  to  the  Police. 
— Statements  made  bv  accused  persons  to  Police 
officers,  embodying  what  may  be  understood  as 
confessions  are  not  wholly  inadmissible  in 
evidence,  but  may  be  received  and  applied  as 
far  as  they  prove  merely  corroborative  circum- 
stances and  not  an  absolute  confession  of  guilt. 
Per  Stuart,  G  J.  The  intention  of  the  Legisla- 
ture was,  by  ss.  25,  26  of  the  Evidence  Act,  to 
render  confessions  absolutely  inadmissible  as 
proof,  unless  made  in  the  immedi-ite  presence 
of  the  Magistrate.  The  exception  in  s.  27  should 
be  sparingly  applied.  EMPRESS  v.  PANCHam, 
A.W.N.  1882.21=4  A.  198. 

(34) — Evidence  Acl,  ss.  25,  26 — Confession 
made  to  police  patel,  admissibility  of. — The 
term  "Police  Officer"  in  ss.  25  and  26,  Evi- 
dence Act,  should  be  read  not  in  any  strict,  tech- 
nical sense,  but  according  to  its  more  compre- 
hensive and  populiir  meaning.  A  police  patel  is 
a  police  officer  within  the  meaning  of  those  sec- 
tions A  confession  made  to  a  police  patel  is, 
therefore,  iuadmifsible  in  evidence.  QuEEN- 
EMPRESS  v.  Bhima,  17  B.  485.  [£).,  2  G.W.N. 
71.  1  L.B.R.  65.] 

(35)— Evidence  Act.  ss.  8,  25,  26,  27— Scope  of 
s.  8 — The  section  how  affected  by  ss.  25  and  26 
— Confession  of  guilt  to  Police  officer — Confession 
leading  to  discovery  of  fact. — S.  8,  so  far  as  it 
admits  a  statement  as  included  in  the  word 
"conduct"  mu=!t  be  read  in  connection  with 
ss.  25  and  26,  and  cannot  admit  a  statement, 
as  part  of  the  evidence,  which  would  be  shut 
by  those  sections.  Statements  made  by  a  pri- 
soner while  in  the  custody  of  ihe  Police,  are 
not  admissible  under  s  8,  Expl.  1,  as  evidence 
of  conduct  [F..  Ra^.  Un.  Or.  C.  833  ;  Appl  , 
20  B.  215  ;  E.,  Rat.  Un.  Or.  C.  829.]  A  con- 
fession of  guilt,  or  an  admission  of  a  crimi- 
nating circumstance,  or  a  statement  suggesting 
an  inference  of  guilt,  made  to  a  Police  officer, 
while  in  his  custody,  should  be  rejected.  [_R., 
2  L.B.R.  168,  20  PR.  1905,  Cr.=51  P.L.R. 
1905  =  2Cr.L.J.  230,  P.W.R.  1906, Cr.,  2  =  4  Or. 
L.J.  177  =  16  PR.  1906,  Cr.  =  lll  P.L  R.  1906  ; 
D.,  5  Bom.  L.R.  312.]  Where  it  was  clear  that 
it  was  upon  the  information,  which  an  accused 
person  gave  to  the  Police,  that  they  accom- 
panied him  to  the  spot  where  the  stolen  pro- 
perty was  disinterred  by  him,  and  it  was  equally 
clear  that,  but  for  that  information,  the  pro- 
perty would  not  have  been  discovered,  it  was 
held  to  be  in  accordance  with  the  ordinary  use 
of  such  terms  to  say  that  the  discovery   of   the 
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property  was  the  consequence  of  the  informa- 
tion ;  it  set  the  police  in  motion,  the  immediate 
consequence  being  that  the  police  asked  the 
accused  to  show  them  the  spot,  and  accom- 
panied him  there  ;  but  such  a  prrcecdng  on 
the  part  of  the  police  was  with  the  view  to  the 
discovery  of  the  property,  aud  was  the  natural 
consequence  of  the  information  they  bad  re- 
ceived from  him  and  so  connected  it  with  the 
final  result,  viz.,  the  discovery  of  the  property 
as  a  causa  causans.  Whether  the  statement 
made  by  the  accused  is  of  such  a  detailed 
description  as  to  enable  the  police  themselves 
10  discover  the  property,  or  only  of  such  a 
nature  as  to  require  his  assistance  in  dis- 
covering the  exact  spot  where  the  property 
is.  it  cannot  prevent  the  statement  from  being 
admissible  under  s.  27.  In  both  cases,  there 
is  the  guarantee  afforded  by  the  discovery 
of  the  property  for  the  correctness  of  the 
accused's  statement,  which  is  presumably  the 
ground  of  the  admission  of  the  exception  to 
the  general  rule.  The  distinction,  therefore, 
appears  to  bo  without  substance.  In  regard  to 
the  extent  of  the  words  "  thereby  discovered," 
some  assistance  may  be  derived  from  the  tests 
applied  by  the  Courts  in  dealing  with  proximate 
and  remote  causes  of  dimage,  that  is,  whether 
what  followed  was  the  natural  and  reasonable 
result  of  the  defendant's  action.  Only  so  much 
of  the  information  as  distinctly  leads  to  the  dis- 
covery is  admissible  under  the  section.  Where 
an  accused  person,  charged  with  dishonestly 
receiving  stolen  property,  on  being  asktd  by 
the  police,  in  the  course  of  their  investigation, 
where  the  property  was,  stated  that  he  bad 
kept  it  and  buried  it  in  the  fields,  and  stated  the 
fact  and  the  circumstances  of  the  burial  showing 
that  he  had  received  the  property  and  bad  come 
by  it  dishonestly,  and  suggesting  the  inference 
that  be  was  guilty,  his  statement  was  held  to  be 
a  confession  within  the  mea?;ing  of  ss.  24  to 
30.  The  statement  that  he  had  buritd  the  pro- 
perty, which  led  to  the  discovery  of  the  property 
was  admissible  under  s.  27,  but  the  statement 
that  he  had  kept  the  properly,  not  being 
necessarily  connected  with  the  fact  discovered, 
was  inadmisfiible  under  s.27  QUEEN-EMPEESS 
V.  NANA,  14  B.  260,  F.B  [F.,  25  C.  413  =  2  C. 
W.N.  257,  11  Cr.  L  J.  153""=4  Ind.  Cas.  1028 
=  5  L.B.R.  131,  Rit.  Un.  Cr.  C  833  ;  Appl, 
20  B.  215,  2  Cr.  L.J.  230  =  20  PR.  1905,  Cr.= 
51  P.L.R.  1905,  4  Or.  L  J.  177  =  16  P.R.  1906, 
Cr.  =  P.W.R.  1906,  Or.,  p.2,5Cr.L,J.  3C0  =  U.B. 
R  1906,  3rd  Qr.,  Evidence,  p  3,  9  Cr.  L.J. 
267  =  2  S.L.R.  27,  12  Cr.  L.J.  119  =  9  Ind.  Cas. 
718  =  4  S.L.R.  209,  14  Cr.  L  J.  252  =  19  Ind. 
Cas.  508  =  6  S.L.R.  143,  28  P.R.  1894,  Cr.,  2 
L.B.R.  168,  Rat.  Un.  Cr.,  C.  829,  15  Cr.  L.J. 
533  =  24  Ind.  Cas.  845  ;  D.,  5  Bom.  L.R.  312.] 

(36) — Evidence  Act,  s-  27-  Hoiv  much  of  con- 
fession can  be  proved, — S.  27  does  not  apply  to  a 
case  in  which  the  discovery  is  not  made  by  the 
police  on  the  information  given  to  them  by  the 
accused,  but  the  accused  themselves   produce 
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— continued, 

property  alleged  to  have  been  stolen.  In  such 
a  case,  only  the  fact  of  proi^uction  of  the  pro- 
perty may  be  proved,  but  not  the  accompany- 
ing confession  made  to  tbe  police.  QUEEN- 
EMPRESS  vKamailia.IOB  395  =  Rat.  Uu  Cr. 
C  285  =  Cr.Rg.  21of  1886.  [F.,  14  Cr.L.J.190  = 
19Ind.  Gas.  190=  171  P.L  R.  1913=  15  P.W.R. 
1913,  Or.;  D.,  U  B.  260,  F.B.] 

(37) — Ccnfession  made  to  police  officer,  ad- 
missibilUyof—Critn.  Pro.  Code  (1882;,  ss.  517, 
523.—"  Confession  "  in  s.  25,  Evidence  Act, 
as  in  s.  24,  means  a  confession  made  by  an 
accused  person,  which  it  is  proposed  to  prove 
against  him  to  establish  an  oSence.  For  such 
a  purpose,  a  confession  might  be  inadmissible 
which,  yet,  for  other  purposes,  would  be 
admissible  under  s.  18  against  the  person  who 
made  it  (s.  21).  in  his  character  of  one  setting 
up  an  interest  in  property,  the  object  of  liti- 
gation, or  judicial  enquiry  and  disposal. 
Where  an  order  has  to  be  made  under  s.  523. 
the  Magistrate  may,  in  the  enquiry,  proceed 
on  such  evidence  as  is  available,  and  make  an 
order  for  handing  property  to  the  person  he 
thinks  entitled.  This  does  not  conclude  the 
right  of  any  man.  As  the  real  owner  may 
proceed  against  the  holder  of  the  articles  or  for 
damages  as  for  conversion,  the  High  Court 
would  not  int-erfere.  QUEEN-EMPRESS  v. 
Tribhovan  Mankkchand,  9  B.  131.  [F., 
11  Or.  L.J.  153  =  4  Tnd.  Gas.  10-28  =  5  L. 
B  R  131  12  Cr.  LJ.  400  =  11  Ind.  Gas.  584  = 
96  P  L.R.  1911  ;  R.,  19  B.  668,  35  M.  247  =  13 
Or.  L  J.  305  =  14  Ind.  Gas.  849  =  22  ML  J.  490  = 
II  M  L.T.  Sup.  1  =  1912  M.W.N.  207.  35  M.  397 
=  13Cr.  L.J  352  =  14  Ind.  Gas.  896  =  12  ML. 
T.  1  =  1912  M.W.N.  459,  Rat,  Un.  Gr.  C.  365. J 

(28)— Evidence.  Act.  ss.  25,  26— Statements 
made  to  Police  officers  hy  accused  in  self-exculpa- 
fjQfi —  Admissibility  as  evidence  against  the 
accMsed.— Where  an  accused  person  makes  a 
statement  to  a  Police  officer,  while  in  his 
custody,  not  as  a  confession  of  guilt  but  as  a 
self-exculpatory  statement,  it  comes  properly 
within  the  rule  of  exclusion,  if  it  amounts  to  an 
admission  of  a  criminating  circumstance. 
IMPERATRIX  V.  Pandahinath,  6  B.  34.  IF., 
19  B.  363,  4  Or.  L.J.  177  =  16  P  R.  1906=  11  P. 
L.R.  1906  =  P.W.R.  1906.  p.  3,  11  Gr.  L.J.  153 
=  4  Ind.  Gas.  1028  =  5  L.B.R.  131,  Rat.  Un. 
Or.  G.  488;  R.,  14  B.  260,  19  B.  749,  37  C.  467 
=  14  C.W.N.  1114^11  Gr.  L.J.  453  =  7  Ind. 
Gas.  359  =  20  M.L.J.  493,  2  C.W.N.  702,  12 
Gr.  L.J.  60  =  8  Ind.  Gas.  1181=6  N.L.R.  180, 
14  Gr.  L.J.  252  =  19  Ind.  Gas.  508  =  6  S. L.R. 
143  ;  D.,  5  Bom.  L.R.  312.] 

(39) — Evidence  Act,  s.  25 — Confessions  to 
Police  not  to  be.  proved  against  maker,  but  may 
beprovedon  behalf  of  co-accused  -Separate  trial. 
— S.  25  only  provides  that  no  confession  made 
to  a  Police  officer  shall  be  proved  as  against  a 
person  accused  of  any  offence,  It  does  not 
preclude  the  Counsel  for  one  accused  person, 
on  his  client's  behalf,  asking  questions  to  prove 
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— concluded, 

a  confession  made  to  tbe  police  by  another 
accused  person,  tried  jointly  with  him  ;  such  a 
coufession  is  not  to  be  treated  or  rectived  as 
evidence  against  the  person  making  it,  but 
simply  as  evidence  on  behalf  of  the  other.  The 
Judge  should  instruct  the  jury  accordingly. 
Unless  the  law  were  so,  the  accused  person  on 
trial  with  the  confessing  party  might  be  con- 
siderably prejudiced  by  the  exclusion  of  that 
evidence.  Although  it  may  be  difficult  for  a 
jury  to  give  the  co-accused  the  benefit  of  such 
evidence  and  not  to  permit  it  to  prejudice  their 
minds  against  the  confessing  party,  the  Court 
is  not  to  presume  that  the  jury  will  disobey  the 
directions  of  the  Judge  (whose  duty  is  to 
instruct  them  as  to  the  law),  when  he  tells 
them,  as  he  should  do,  that  the  confe.=Gion 
made  to  a  Police  officer  is  not  to  be  treated  as 
evidence  against  the  accused  who  made  it. 
That  accused  would  have  the  protection  of  the 
direction,  whereas,  if  the  confession  were 
wholly  excluded,  the  co-accused  might  sufiet 
serious  injury  and  would  be  absolutely  helpless. 
The  value  of  the  oonfession  as  a  circumstance 
in  his  favour  may  be  great  or  small.  That  is 
a  matter  to  be  weighed  by  the  jury,  [fl.,  25 
B.  168.]  Where  a  Judge,  on  perusing  the 
depositions  before  trial,  perceives  that  a  confes- 
sion, made  to  a  Police  officer  by  one  of  the 
accused  persons  jointly  tried,  is  likely  to  be 
offered  in  evidence  on  behalf  of  another  accused, 
it  would  be  an  important  matter  for  his  con- 
sideration, whether  it  would  not  be  desirable 
to  direct  the  jury  that  the  accused  persons 
•should  be  separately  tried.  IMPERATRIX  v. 
PITAMBER  JINA,  2  B.  61.  [R  ,  25  B.  168,  12 
Bom.  L.R.  899  =  11  Cr.  L.J.  690  =  8  Ind.  Gas. 
622.] 

(40)  — Crm  Pro-  Code  (1872),  ss.  122, 193,  346 
—Grim.  Pro.  Code  (1882),  ss.  342,  36^— Confes- 
sions to  an  investigating  officer. — Where  the 
accused,  being  brought  up  by  the  police  before 
the  Magistrate,  made  a  statement  before  him, 
and  on  the  next  day  the  same  Magistrate 
examined  the  witnesses  for  the  prosecution  and 
committed  the  accused  to  the  Session^,  held, 
that  the  statement  by  the  accused,  having  been 
made  before  a  Magistrate  competent  to  hold, 
and  who  was  actually  then  holding,  the  preli- 
minary enquiry,  with  a  view  to  committing  the 
accused  for  trial  before  the  Sessions,  should  be 
regarded  as  falling  within  s.  193  of  the  Code  of 
1872,  or  8.  342  of  the  Code  of  1832,  and  as  such, 
governed  by  the  reservations  contained  in  s.  346 
of  the  Code  of  1872.  or  s.  364  of  the  Code  of 
1882.  EMPRESS  OF  INDIA  v.  YAKHUB  KHAN, 
3  A  253=  i. W.N.  1883,  23.  [i?.  37  G.  467  = 
11  Gr.  L.J.  453  =  7  Ind.  Gas.  .359.] 

Wife  charged  with  murder  of  step-son 
Admission    of    confession  by    wife    to  husband 

—  Confession  by  the  woman    in    police  cu.=ftody 

—  Confession  retracted — Effect —  Meaning  of 
'  offence'— See  EVIDENCE  ACT,  1872,  s.  122, 
10  P. R.  1914.  Gr.  =  261  P. L.R.  1914  =  15  Cr. 
L.J.  613  =  25  Ind.  Gas.  525. 
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■'Confession — continued. 

3.— Confessions  to  Magistrates — Admissi- 
bility—Record  of  Confessions. 

(1) — Evidence  of  confession,  how  to  be  record- 
ed.— Wlien  witnesses  depose  to  some  statement 
having  been  made  to  them  by  the  accused,  the 
Judge  should  require  each  and  all  of  those 
witnesses,  as  nearly  as  possible,  to  give  the 
precise  words  alleged  to  have  been  used  in  the 
first  person,  and  should  record  them  in  as 
accurate  English  equivalent  as  he  is  able. 
Empress  v.  Balwant  Singh,  A.W.N.  1883, 

(2)— Confession  —  Magistrate  —  Practice. — 
Magistrates  recording  confessions  and  thereon 
ordering  remand  of  the  persons  making  them, 
should,  on  all  occasions,  be  most  careful  to 
ascertain  how  long  such  persons  have  been 
under  the  influence  of  the  police  and,  in  record- 
ing their  reasons  for  the  remand,  should  set 
forth  all  the  information  they  are  able  to  obtain 
on  the  subject.  EMPRESS  v.  MadaR,  A.W.N. 
1885,  59,  F.B. 

{S)—Evide7ice  Act,  ss.  24,  25,  26,  29— Con- 
fession to  Magistrate  before  action  taken — Crim. 
Pro.  Code  (1882),  ss.  164,  364,  533.— A  confes- 
sion was  made  to  the  Court,  three  weeks  before 
the  commencement  of  any  enquiry  and  any 
evidence  had  been  taken.  The  confessor  stated 
to  the  Magistrate  that  he  confessed  voluntarily. 
The  memorandum  required  by  s.  164,  Crim.  Pro. 
Code,  1882,  was  attached  to  the  confession.  Held 
that  the  confession  was  not  excluded  by  s.  25, 
Evidence  Act,  and  that  s.  26,  and  the  latter 
part  of  s.  29,  appear  to  point  to  a  confession 
such  as  this  being  taken  cognizance  of.  Held 
by  Stuart,  C  J.,  that  the  confession  was  admis- 
sible though  not  taken  in  the  manner  directed 
by  S8.  164  and  364,  Crim.  Pro.  Cods.  Held  by 
Straight,  J.,  that  it  was  very  doubtful,  whether 
the  statement,  having  been  taken  at  a  wrong 
stage  of  the  case,  was  not  altogether  inadmis- 
sible, but  that  if  that,  defect  was  cured  by  s.  533, 
the  Court  would  hesitate  to  hold  that  the 
accused  was  not  prejudiced  by  the  Magistrate's 
action.  EMPRESS  v.  Baljit,  A.W.N.  1883, 
238.  [R.,  A.W.N.  1883,  243.] 

H)—Crim.  Pro.  Code,  Act  Xof  1832,  ss.  164, 
342,  364. — Stateynent  of  accused— S.  164  of  the 
Crim.  Pro.  Code  does  not  apply  to  any  state- 
ment of  the  accused  taken  by  the  Magistrate 
holding  the  inquiry.  S.  342  does  not  seem  to 
apply  to  statements  ofiered  by  the  accused,  but 
only  to  answers  to  questions  put  by  the  Magis- 
trate. A  Magistrate  may  record  a  statement 
of  the  former  kind  made  at  the  commencement 
of  the  inquiry,  but  he  should  be  very  careful  in 
doing  so  since  it  is  usually  one  of  confession, 
and  since  the  accused  comes  fresh  from  the 
hands   of   the  police.     EMPRESS  v.  CHATTAR 

Singh,  A.W.N.  1884,  84. 

(5)—Cri77i.  Pro.  Code  (1882),  ss.  164,  342,  364, 
533 — Confession  taken  by  committing  Magistrate 
not  sig7ied  by  accused. — Where  statements  made 
by  the  accused  persons  to  the  committing  Magis- 
trate   were   not    signed  by    them;     Held    per 
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3. — Confessions  to  Miigistrates— Admissi- 
bility—Record  of  Confessions — continued. 

Stuart,  CJ.,  that  the  confessions  were  not 
absolutely  inadmissible,  and  it  could  not  be 
said  that  they  cannot  be  looked  to  at  all  and 
made  evidence  to  any  effect  whatever.  Per 
Straight,  J. — The  committing  Magistrate  did 
not  follow  the  directions  of  s.  364,  by  requiring 
the  accused  to  sign  the  statements  made  by 
them  in  his  Court,  This  he  ought  to  have 
done,  and  his  failure  in  that  respect  rendered 
them  inadmissible  in  the  Sessions  Court  until 
the  defect  had  been  cured  in  manner  provided 
by  s.  533.  The  rules  laid  down  in  s.  364  should 
be  strictly  observed,  and  they  are  applicable 
alike  to  confessions  taken  before  enquiry  or  trial 
under  s.  164,  and  examinations  of  accused  under 
s.  342.  Empress V.  Gajadhar,  A.W.N.  1883, 
243. 

(6)— Crim.  Pro.  Code,  Act  X  of  1882.  ss  364, 
533 — Confession —  No  signature  of  accused  — 
Admissibility. — Where  a  Magistrate,  who  took 
down  the  confession  of  the  accused  ostensibly 
under  s.  364  of  the  Crim.  Pro.  Code,  did  not 
take  the  signature  of  the  accused,  but  gave 
evidence  in  the  Sessions  Court  as  to  the 
genuineness  of  the  confession,  held  that  s.  533 
of  the  Crim.  Pro.  Cede,  applied  and  that  the 
confession  was  admissible  in  evidence.  QUEEN- 
EmpresSv.  CHEDDA,  A.W.N.  1896,  161. 

(7) —  Admissibility  of  confession  reduced  to 
writing  by  a  Magistrate — Proof  of. — Where  a 
document  containing  a  confession  is  signed  by 
the  accused  or  owned  by  him  to  be  correct,  it 
cannot  be  rejected  simply  by  reason  of  its  not 
being  attested  by  the  accused  or  by  the  Magis- 
trate, or  of  there  being  no  certificate  or  memo- 
randum, or  of  questions  and  answers  not  being 
recorded,  when  the  examination  had  been  taken 
in  the  form  of  questions  and  answers.  But,  if 
the  document  is  not  signed  by  the  accused  or 
owned  by  him  to  be  correct  after  it  was  shown 
or  read  over  to  him,  the  document  may  not  be 
relevant  against  him,  but  might  be  used  under 
s.  159,  Evidence  Act,  to  refresh  the  Magistrate's 
memory  regarding  the  statement  of  the  accused. 
Absence  of  formalities,  effect  of. — Where  the 
confession  of  an  accused  was  reduced  to  writing 
by  a  Magistrate  in  accordance  with  the  pro- 
visions of  ss.  122  and  364,  Crim.  Pro.  Code,  the 
absence  of  the  formalities  prescribed  by  the 
sections  was  held  to  be  matters  which  affected 
the  weight  and  the  value  of  the  document  as 
evidence,  and  not  valid  objections  to  its  rele- 
vancy as  an  admission  by  the  accused.  Shere 
Singh  v.  Empress,  21  P.R.  1881,  Cr,  [r., 
52  P.R.  1887,  Cr.,  54  P.R.,  1887,  Or.] 

(8)— Crim.  Pro.  Code,  Act  V  of  1898,  s.  364 
— Statement  of  accused — Certificate  of  statement 
— Court's  handwriting. — It  is  sufficient  if  the 
certificate  attesting  the  statement  of  an  accused 
person,  under  s.  364  of  the  Crim.  Pro.  Code,  is 
signed  by  the  presiding  officer  of  the  Court. 
The  whole  of  it  need  not  be  in  the  Court's 
handwriting.  EMPRESS  v.  RIAZ  ALI,  A.W.N. 
1900,  203.     (8  W.R.  Cr.  55,  F.) 
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(9) —  Confessions  to  Magistrate —  Confession 
taken  by  Magistrate  other  than  the  one  investi- 
gating the  case —  Certificate  of  Magistrate — 
CHm.  Pro.  Code  (187'2),  s.  122.— S,  122  of  the 
Code  of  Criminal  Procedure,  which  requires  a 
Magistrate  to  certify  on  a  confession  his  belief 
that  it  was  voluntarily  made,  does  not  apply  to 
the  case  of  a  confession  taken  by  a  Magistrate 
who  is  actually  investigating  the  case  and  exa- 
mining the  witnesses  preparatory  to  commit- 
ment, but  to  a  case  where  some  other  Magistrate 
takes  a  confession  and  forwards  it  to  the  Magis- 
trate by  whom  the  case  is  enquired  into  or 
tried.     QUEEN  v.  JETOO,  23  W.R.  Cr.  16. 

(10) — Confessions  to  Magistrate —  Statement 
viade  to  Magistrate — Crivi.  Pro.  Code  (1861), 
s.  109. — It  It!  only  when  proper!)'  made  to  the 
Magistrate  that  the  confession  can  be  used  as 
evidence  against  the  prisoner.  The  mere 
standing  by  of  the  Magistrate  when  the  con- 
fession is  being  made  to  the  police  is  not 
sufficient.  QUEEN  v.  DOMUN  KAHAR,  12  W. 
R.  Cr.  82. 

(11) — Irregular  recording  of  confession — Ad- 
missibiliiy — Crim.  Pro.  Code  (1882),  s.  533. — 
The  point  upon  which  evidence  is  to  be  taken 
under  s.  533,  Grim.  Pro.  Code.  1882,  is  that 
the  accused  duly  made  the  statement  recorded 
under  s.  164  or  364,  as  the  case  may  be,  (i.e.), 
that  the  accused  did  actually  make  the  state- 
ment recorded  as  his  statement.  It  seems 
sufficient  to  show  that  the  statement  or 
examination  recorded,  though  not  in  exact 
conformity  with  the  provisions  of  s.  164,  or 
364,  Crim.  Pro.  Code,  does  accurately  represent 
in  substance  the  statement  of  the  accused 
person.  If  no  error  injurious  to  the  accused  in 
his  defence  in  the  merits  is  disclosed  the  docu- 
ment becomes  admissible,  subject  to  all  just 
exceptions  as  to  its  admissibility  under  the 
Evidence  Act,  except  one  under  s.  91.  BUTA  v. 
EMPRESS.  52  P.R.  1887,  Cr.  [R.,  7  P.R.  1899, 
Cr.] 

(12) —  Irregular  recording  of  confession  — 
Admissibility. — Confession  in  the  recording  of 
which  all  the  formalities  required  by  law  were 
neglected  are  inadmissible  in  evidence.  In  re 
MANNU  TAMULI,  2  J.G.  19. 

(13) — Irregular  recording  of  confession  — 
Admissibility  in  evidence. — A  confession  not 
recorded  acording  to  the  provisions  of  Act  X  of 
1872,  s.  346,  is  inadmissible  in  evidence. 
QUEEN  V.  KaLa  Chand  Pal,  24  W.  R.  Cr. 
29 ;  Queen  v.  Chunder  Bhuttacharjee, 
24  W.  R.  Cr.  42.  [R.,  23  B.  221,  228.] 

(14)— Crim.  Pro.  Code,  Act  X  of  1882,  ss.  164 
864,  533 — Record  of  cotifcssion — Regularity. — 
Where  a  Magistrate  recorded  the  confession  of 
an  accused  person  in  English  in  the  narrative 
form,  though  the  confession  was  made  in  the 
form  of  question  and  answer,  and  afterwards 
translated  it  into  the  vernacular  to  the  accused 
who  admitted  it  to  be  correct,  held  that  there 
■was  no  irregularity  in  the  manner  of  the  record 
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so  as  to  render  the  confession  inadmissible. 
Queen-Empress  v.  anta,  A.W.N.  1892,  60. 
[R.,  21  B.  495.] 

{15)—Crim.  Pro.  Code,  AciX  of  18S2,  ss.  164, 
364 — Confession — Record — Legality.  — A  Magis- 
trate recorded  the  confession  of  the  accused  ,in 
his  private  house  on  a  close  holiday.  Since  he 
could  not  get  the  service  of  any  one  to  write 
Hindustani,  he  recorded  the  confession  in 
English,  translated  it  in  Urdu  to  the  accused 
who  admitted  it  to  be  correct.  Each  of  the  ac- 
cused was  also  examined  as  to  the  voluntary 
and  uninfluenced  character  of  the  confession. 
Held  that  the  confession  was  properly  recorded 
in  accordance  with  the  provisions  of  ss.  164  and 
364  of  the  Crim.  Pro,  Code,  and  that  it  was  ad- 
missible in  evidence.  QUEEN-EMPRESS  v.  Ba 
CHANNA,  A.W.N.  1891,  55.     \_R.,  21  B.    495.] 

(\&)—Crim.  Pro.  Code,  Act  XXV  of  1861, 
s.  \^2— Magistrate — Making  of  confession  to  one 
not  having  jurisdiction — Practice. — The  word 
"  Magistrate  "  in  s.  149  of  the  Crim.  Pro.  Code, 
means  "  any  Magistrate  "  and  not  merely  "  the 
Magistrate  having  jurisdiction."  It  is  not 
generally  desirable,  however,  that  a  prisoner 
should  be  taken  for  confe.esion  before  a  Magis- 
trate not  having  jurisdiction  to  try  him,  but_ 
such  a  confession  is  legally  admissible  when 
duly  proved.  REG.  v.  VAHALA  JbTHA,  7  B.H. 
C.  Cr.  56,  [R.,  10  B.H. C.  166,  Rat.  Un.  Cr.  C. 
254,  468.] 

(17)— To  Magistrates— Crim.  Pro.  Code,  s.  165 
— Evidence  Act,  s.  24. — Where  a  Magistrate 
told  the  accused,  that,  if  he  made  a  full  confes- 
sion in  regard  to  certain  property  he  was  charg- 
ed with  having  stolen,  the  Court  would  take  this 
into  consideration  in  awarding  punishment, 
and  the  accused  then  confessed,  relying  on  the 
above  mentioned  promise,  held  that,  having  re- 
gard to  s.  163,  Crim.  Pro.  Code,  1882,  and  to 
s.  24  of  the  Evidence  Act,  the  confession  could 
not  be  admitted  as  evidence  against  the  accused, 
QUEEN-EMPRESS  V.  NGA  PAW  LON,  L.B.R. 
1872—1892,  283.  (10  C.  775,  F.) 

(18) — Evidence  Act,  s.  24 — Warning  by  Magis- 
trate.— Certain  accused  persons  were  sent  before 
a  Magistrate  to  have  their  statements  or  confes- 
sions recorded.  They  were  warned  by  the 
Magistrate,  before  they  made  their  statements, 
"  not  to  expect  any  advantage  or  disadvantage, 
therefrom."  Held,  that  the  confessions  made  by 
the  accused  after  this  warning  had  been  given 
to  them  were  entirely  inadmissible  in  evidence, 
EMPEROR  V.  Basora,  A.W.N.  1906,  75  =  3  Cr. 
L.J.  324. 

(19)— S.  150  of  Act  XXV  of  1861  (s.  27,  Evi- 
device  Act) — Confession  not  made  in  the  presence 
of  Magistrate,  luhen  admissible. — In  order  to 
render  a  confession  not  made  in  the  presence  of 
a  Magistrate  admissible  in  evidence,  the  fact 
discovered  by  it  must  be  one  which,  of  its  own 
force,  independently  of  the  confession,  would 
be  admissible  in  evidence,  In  re  ChodA 
ACHANKA,  2  Weir  735  =  3  M.H.C.  318, 
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(20) —  Confession —  Magistrate —  Custody  of 
police — Practice  — The  omission  of  the  Magis- 
trate before  whom  a  confession  is  made,  to 
record  the  circumstance  that  the  accused  was 
not  then  in  the  custody  of  the  police  cannot 
invalidate  the  confession.  The  Sessions  Judge, 
to  whom  the  case  is  committed,  may,  if  he 
thought  it  necessary,  call  for  evidence  to  satisfy 
himself,  that  the  confession  was  voluntarily 
made.  In  re  BORKU,  Rat.  Un  Or.  C.  534  =  Cr, 
Rg.  3  of  1891. 

(21) — Before  Magistrate  of  a  Native  State — 
Admissibility  of,  as  evidence  in  trial  in  British 
India — Evidence  Act,  s.  2G. — A  ccufession  made 
by  a  prisoner  voluntarily  before  a  Magistrate  in 
a  Native  territory  and  recorded  by  him,  under 
s.  16i  of  the  Code  of  Criminal  Procedure,  is 
admissible  in  evidence  in  a  trial  in  British 
India,  although  such  confession  was  subse- 
quently retracted  in  the  Courts  of  the  commit- 
ting Magistrate  and  of  Session.  Bhola  v.' 
KlNG-EMPBROR,  8  P.R.  1907,  Cr.=33  P.W.R. 
1907  =  46  P.L.R.  1908  =  6  Cr.  L.J.  377.  (12  A. 
595,  22  B.  235,  R.)  [F.,  7  P.W.R.  1909,  Or.] 

(22) — Made  to  the  Magistrate  oj  a  Native  State 
and  xDritten  down  by  his  Munshi — Admissibility 
of,  m  British  Courts — Irregzilarity,  if  can  be 
cured— Crim.  Pro.  Code  (1898),  ss,  164,  364 
and  5'dB— Evidence  Act  (1872),  s.  26.— A  confes- 
sion made  to  a  Magistrate  in  a  Native  State  is 
admissible  in  evidence  in  a  trial  in  British 
India,  if  it  is  duly  recorded  in  proceedings 
under,  and  in  the  manner  required  by  the  Code 
of  Criminal  Procedure.  Such  a  confession  is 
none  the  less  admissible  merely  because  the  pro- 
visions of  the  Code  have  not  been  in  every  res- 
pect strictly  observed,  provided  that  the  accused 
had  not  thereby  been  prejudiced  on  the  merits 
of  the  case,  and  that  the  laot  that  the  accused 
made  the  statement  is  proved  by  evidence.  The 
mere  fact  that  the  statement  was  actually 
written,  not  by  the  Magistrate  himself,  but  by 
the  Munshi,  does  not  in  any  way  injure  the 
accused  as  to  his  defence  on  the  merits.  But 
it  must  be  admitted  that  a  confession  so  re- 
corded is  not  entitled  to  the  same  weight  as  a 
confession  recorded  by  a  British  Magistrate  in 
strict  compliance  with  the  terms  of  the  Code, 
and  Courts  should  certainly  hesitate  to  convict 
the  accused  upon  such  a  confession  standing 
alone.  Although  the  terms  of  ss.  164  and  364, 
Crim.  Pro.  Code,  are  to  be  strictly  observed, 
i.e.,  by  the  Magistrate  actually  taking  down  the 
confession  himself,  such  a  defect  can  be  cured 
by  examining  the  Magistrate  as  provided  for  in 
s.  533.  Badan  Singh  v.  King- Emperor,  2 
P.R.  1909,Cr  =llnd.  Caa.  444  =  7  P.W.R.  1909, 
Cr.  (8  P.R.  1907,  Cr.,  F.) 

{23)— Evidence  Act,  s-  26 — Confemon  made 
to  Magistrate  in  Native  State.— The  words 
"police  officer "  and  "  Magistrate  "  in  s.  26 
include  the  police  officers  and  Magistrates  of  a 
Native  State  as  well  as  those  of  British  India. 
A  limitation  which  would  exclude  the  use,  in 
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British  Indian  Courts,  of  a  confession  made  by 
a  person,  while  in  police  custody,  to  a  Magis- 
trate in  England  or  in  a  foreign  country,  does 
not  appear  to  have  been  intended  by  the  section. 
A  confession  made  by  a  prisoner, while  in  police 
custody,  to  a  first-class  Magistrate  in  the 
Native  State  of  Muli  in  Kathiawar,  and  duly 
recorded  by  him  in  the  manner  provided  by  the 
Crim.  Pro.  Code,  1882,  was  held  admissible  in 
evidence  under  s.  26.  QUEENEMPRESS  v. 
NAGLA  KalA,  22  B  235.  [F..  Rat.  Un-  Cr.  C. 
855,8  P.R.  1907,Cr.  =  33P  W.R.1907,  Cr.  =  46 
P.L.R.  1908  =  6  Cr.  L.J.  877.] 

(2^)— Evidence  Act,  ss.  74,  80— Confessions 
made  before  a  Judicial  Officer  in  a  Native  State 
—  Admissibility  in  Btitish  Courts. — Person 
charged  with  dacoity  in  a  place  partly  in  the 
Gwalior  State  and  partly  in  British  territory 
made  statements  to  a  Magistsate  of  the  Gwalior 
State.  Each  statement  had  at  the  foot  of  it 
the  following  certificate  in  the  hand  of  that 
Magistrate  : — I  believe  that  the  confession  was 
made  without  coercion  or  threat  and  it  was 
made  in  my  presence  and  to  my  hearing.  The 
person  making  it  having  heard  it  read  out  to 
him  stated  it  as  correct,  and  that  it  contained 
a  full  and  true  account  of  the  statement  made 
by  him.  Each  statement  bore  also  a  mark  by 
way  of  signature  of  the  person  making  it.  Held, 
that  the  records  made  by  the  Magistrate  of  the 
confessions  were  admissible  under  s  80  of  the 
Evidence  Act,  probably  under  s.  74  of  that  Act, 
and  that  there  was  nothing  in  law  to  prevent  a 
confession  being  proved,  no  matter  when  or 
where  made,  against  the  man  who  made  it, 
provided  it  was  not  under  circumstances  which, 
under  the  Courts,  would  render  it  inadmissible. 
Queen-Empress  v.  Sundar  Singh,  12  A. 
595  =  A.W.N.  1890,  199.  [F.,  22  B.  235,  6  Cr. 
L.J.  377  =  8  P.R.  1907  =  46  P.L.R.  1908  =  33 
P.W.R.  1907,  Rat.  Un.  Cr.  C.  855.] 

(25)— Criw.  Pro.  Code  (1882),  ss.  164,  209, 
342,  355  to  364 — Mode  of  recording  the  confes- 
sional statemeut. —  Where  statements  are  record- 
ed by  a  Magistrate,  in  the  course  of  an  investi- 
gation under  Chap.  XIV  of  the  Code,  the 
provisions  of  s.  164  must  be  observed.  They 
should  be  recorded  in  the  manner  prescribed  for 
recording  evidence,  and  confessions  must  be 
recorded  in  the  manner  provided  by  s.  363. 
Ss.  355  to  363  relate  only  to  the  mode  of  record- 
ing the  statement  of  witnesses,  while  s.  364  deals 
with  all  statements  made  by  accused  persons, 
whether  amounting  to  confessions  or  not.  The 
reason  that  s.  164  provides  only  for  the  record- 
ing of  that  class  of  statements  of  an  accused 
which  are  or  purport  to  be  confessions,  is,  that 
the  section  relates  to  a  stage  of  the  case,  viz., 
the  Police  investigation  stage  at  which  state- 
ments of  the  accused,  which  do  not  amount  to 
confessions,  and  which  are  elicited  by  exami- 
nation, are  not  intended  to  be  obtained.  Ss.  209 
and  342,  which  are  the  only  provisions  of  the 
Code  authorizing  the  examination  of  the  accused , 
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oleirly  shows  that  the  object  of  such  examina- 
tion is  not  to  obtain  criminating  statements 
from  the  accused,  but  is  only  to  enable  him  to 
explain  circumstances  appearing  against  him. 
It  is,  therefore,  improper  to  attempt  to  make 
an  accused  person,  before  any  evidence  is  re- 
quired,confess  his  guilt  and  admit  facts  that  may 
goto  incriminate  him.  [R  ,  20  P.R.  1905  =  51 
P.L.R.  1905  =  2  Or.  L.J  230,  4  N.L.R.  163.] 
Confessions  are  inadmissible,  when  the  append- 
ed certificate  does  not  show  that  they  were 
voluntarily  made  or  that  the  Magistrate  inquir- 
ed whether  they  were  so  made.  Statements 
made  by  accused  persons  before  the  case  reached 
the  stage  at  which  the  examination  of  the 
accused  is  authorized,  if  they  do  not  amount  to 
confessions,  are  inadmissible.  [F.,  8  C.W  N. 
22;  D.,  13  C.W.N.  197  =  36  C.  281  =  9  C.L.J. 
198  =  5  M.L.T.  97  =  9  Cr.  L.J.  452.]  The  rule 
laid  down  in  s.  21  of  the  Evidence  Act  must  be 
taken  subject  to  the  special  provision,  relating 
to  confessions  and  statements  of  accused  persons, 
enacted  in  ss.  24.  25  and  26,  Evidence  Act,  and 
BS.  164  and  364,  Grim.  Pro.  Code.  Under  s.  533, 
Crim.  Pro.  Code,  1882,  when  a  confession  or 
other  statement  of  an  accused  person  is  duly 
made  in  accordance  with  the  provision  of  the 
law,  but  in  the  recording  of  which  those  pro- 
visions have  not  been  fully  complied  with,  oral 
evidence  is  admissible  to  prove  that  the  confes- 
sion or  other  statement  was  duly  made.  The 
defect  which  the  section  is  intended  to  cure  is 
not  one  of  substance  but  of  form  only. 
Queen-Empress     v.    Bhirab    Chunder 

CHUCKERBUTTY,  2C.W.N.  702,  (9  M.  224, 
17  C.  870,  2  B.  643,  1  C.L.R  436,  1  M  H, 
C.  199,  F.)  [R.,  35  M.  397  =  1912  M.W. 
N.  549  =  12  M.L.T.  1  =  14  Ind.  Cas.  896  =  13 
Cr.  L.J.  352,  35  M.  247  =  13  Cr.  L.J.  305  =  14 
Ind.  G.vs.  849  =  1912  M  W.N.  207  =  22  M>L.J. 
490  =  11  M.L.T.  Sup.  1,  1903  U.B.R.  Cr.  P.O. 
16,  9  C  L.J.  55  =  10  Cr.  L.J.  325  =  3  Ind.  Cas. 
625,  11  Cr.  L.J.  235  =  6  Ind.  Cas.  101  =  7  A.L. 
J.  468,  1  Ind.  Cas.  970.] 

(26)— Confessions— Proof  — Record  of — Prac-, 
tice  — The  Courts,  being  well  aware  of  the  safe- 
guards with  which  the  law  expressly  surrounds 
the  action  of  the  police,  are  bound  to  approach 
confessions  in  the  same  spirit  as  the  Legisla- 
ture, and  to  remember  that  the  intended  safe- 
guards would  become  little  better  than  pitfalls. 
The  practice  of  taking  prisoners  before  Magis- 
trates not  having  jurisdiction  in  the  case,  for 
the  purpose  of  getting  confessions,  is  not 
generally  desirable.  It  is  still  more  objection- 
able to  send  prisoners  before  different  Magis- 
trates, each  of  whom  would  have  imperfect 
knowledge  of  the  mater  from  only  taking  one 
or  two  examinations.  QUEEN-EMPRESS  v. 
Revdbai,  Rat.  Un.  Cr.  C.  254. 

(27) — Confession — Proof  —  Practice. — Where 
an  accused  makes  a  confession  before  one 
Magistrate  and  again  confesses  before  the  com- 
mitting Magistrate,  it  is  not  open  to  the  latter 


Confession  —continued. 

3. — Confessions  to  Magistrates —Admissi- 
bility— Record  of  Confessions — continued, 

to  read  to  the  accused  his  statement  before  the 
former  Magistrate  and  to  ask  him  if  it  was  true; 
in  such  cases,  it  is  very  desirable  to  test  the 
value  of  statements  made  on  different  occasions 
by  taking  them  fully  and  in  detail,  and  seeing 
in  what  respects  they  agree  and  in  what  parti- 
culars they  differ.  QUEENEmPRESS  v. 
Chintaman,  Rat.  Un.  Cr.  C.  153. 

(28) — Crim.  Pro.  Code,  s.  164 — Record  of 
confession  by  magistrate  —  Irregularity. —  A 
Magistrate  who  recorded,  under  s.  164,  Crim. 
Pro.  Code,  the  confession  of  the  accused  instead 
of  first  satisfying  himself  that  the  accused,  was 
about  to  make  confession  voluntarily,  recorded 
the  confession  and  then,  at  the  end  of  it,  put  ona 
comprehensive  question  as  to  the  nature  of  the 
confession  :  Held  that  the  Magistrate  had  not 
complied  with  the  provision  of  s.  164,  Crim. 
Pro.  Code,  which  clearly  denotes  that  the 
Magistrate  should  not  proceed  to  record  any  con- 
fession unless  he  first  had  reason  to  believe  that 
the  person  was  about  to  make  it  voluntarily, 
and  that  he  should,  therefore  have,  begun 
by  enquiring  into  that  point.  QueeN-EM- 
PRESS  V.  APPA  bin  Bapu,  1  Bom.  L.S.  357. 

(29)— CHto.  Pro.  Code  (1898),  s.  164  (3)— 
Confession — Record  of  confession. — The  word, 
'  record,'  in  s.  164,  cl.  (3)  of  the  Code,  must 
necessarily  mean  "  making  a  part  of  judicial 
record,"  and  not  merely  writing  out.  EMPE- 
ROR V.  Kadar  Ghulam  Mahmad,  8  Bom.  L. 
R.  9S0  =  5Cr.L.J,  4. 

(30)— Crim.  Pro.  Code,  ss.  164,  533— Confes- 
sion made  in  Marathi  recorded  in  English.— A 
Magistrate,  in  recording  a  confession,  put  ques- 
tion to  the  accused  in  Marathi,  and  the  accused 
gave  his  answers  in  Marathi ;  but  the  Magis- 
trate recorded  the  statement  in  English.  It 
appeared  that  the  answers  were  correctly  record- 
ed, that,  after  the  examination  was  concluded, 
the  Magistrate  read  it  out  sentence  by  sentence 
and  the  Sheristadar  translated  it  into  Marathi 
and  the  accused  then  admitted  it  was  correct. 
Held,  that,  having  regard  to  the  provisions  of 
s.  533,  Crim.  Pro.  Code,  the  statement  was  ad- 
missible in  evidence,  and  the  error  did  not  pre- 
judice the  accused  as  to  his  defence  on  the 
merits.  EMPEROR  v.  PHILIP  JUZE  PER- 
NAND,  i  Bom.  L.R.  785. 

(31) — Evidence  Act,  s.  24 — Confession— Omis- 
sion to  observe  the  formalities  prescribed  by  ss.  122 
and  346,  Crim.  Pro.  Code  (1872). — A  confession 
does  not  become  unworthy  of  consideration, 
merely  because  the  memoranda  required  by 
law  to  be  attached  thereto,  have  not  been  writ- 
ten in  the  exact  form  prescribed.  EMPRESS 
OF  INDIA  V.  BHALRON  SiNGH,  3  A.  338.  [R., 
23  B,  221.] 

(32)— Magistrate  himself  to  record— The  re- 
cording of  confessions  should  be  made  by 
Magistrates  with  their  own  hands.  CRIMINAL 
CIRCULAR  Memo,  No.  7  of  1873,  20  W.R.  Cr, 
Cic.  7. 
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(33)— Criw.  Pro.  Code.  (1S72),  ss.  122  and 
34.6— Recording  of  confession— Omission  to  take 
it  in  writing  loith  required  formalities. — An 
omission  by  a  Magistrate  to  take  a  confession  in 
writing  with  the  formalities  prescribed  by 
s.  346,  although  irregular,  does  not  make  the 
confessions  absolutely  inadmissible  in  evidence. 
If  necessary,  evidence  might  be  taken  to  show 
that  such  a  confession  had  been  duly  recorded. 
Empress  v.  Ramanjiyya,  2  M,  3  =  2  Weir 
123.      [22.,  4  B.  15,  23  B.  221.] 

(34) — Record  of  confessions  freely  made — De- 
fective recording  of  confessions. — A  confession 
freely  made  to  a  Magistrate  and  recorded  under 
s.  164  is  admissible  in  evidence.  It  would  not 
become  inadmissible,  if  the  Magistrate  thought 
proper,  or  if  it  so  happened  that  he  was  the 
only  Magistrate,  to  take  the  case  and  commit 
it  to  the  Sessions  Court.  A  confession,  although 
it  is  not  properly  recorded,  because  the  Magis- 
trate has  not  signed  the  record  as  well  as  the 
verification  as  required  by  law,  is  admissible  in 
evidence,  on  the  evidence  of  the  Magistrate. 
The  Code  of  189rf  has  placed  both  the  statement 
of  an  accused  recorded  in  an  investigation  and 
during  a  judicial  inquiry  on  the  same  footing, 
in  regard  to  the  means  of  providing  a  remedy 
for  a  defect  in  recording  such  a  statement. 
Empress  v.  Lall  Sheikh,  3  C.W.N.  387. 

(35) — Recording  of  confession — Admissibility 
of  unrecorded  confession — Crim,  Pro.  Code 
(1898),  £.  164.— S.  164  of  the  Crim.  Pro.  Code 
requires  that  a  confe.^sion  made  to  a  Magistrate 
in  the  course  of  an  investigation  shall  be  record- 
ed in  a  particular  manner,  and  that,  if  not  so 
recorded,  no  evidence    of   it   can    be    received. 

Nga  ta  Pev  v.  King-Emperor,  2  L.B.R. 
19.  (17  C.  862,  F.). 

(36) — Recording  of  confession — Irregularity — 
Admissihility  of  unrecorded  confession  — The 
essential  requirements  of  s.  164,  Crim.  Pro. 
Code,  are  that  the  Magistrate  should,  before 
recording  the  confeFsion,  question  the  accused, 
and,  upon  so  questioning  him,  form  the  belief 
that  the  confession  to  be  recorded  is  made 
■voluntarily,  and  that  the  record  made  by  the 
Magistrate  should  contain  a  full  and  true 
account  of  the  statement  made  by  the  accused. 
If,  in  the  case  of  a  confession  purporting  to  be 
recorded  under  s.  164,  it  is  found  that  any  of 
the  provisions  of  that  section  are  not  complied 
with,  the  point  on  which  s.  533  requires  the 
Court  to  take  evidence  is,  whether  the  confes- 
sion was  made  in  accordance  with  the  impera- 
tive requirements  of  s.  164.  Under  s.  533,  even 
oral  evidence  of  the  terms  of  the  confession 
would  be  admissible,  but  the  section  does  not 
apply  to  a  confession  made  to  a  Magistrate  and 
not  recorded  by  him  in  any  way.  NGA  WE  v. 
King-Emperor,  2  L.B.R.  317. 

i^l)— Recording  of— By  Magistrates.—  k  con- 
fession to  a  Magistrate  before  the  Magisterial 
enquiry  commenced   consisted  of  two  portions. 
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in  one  of  which  there  was  a  note  which  certified 
that  the  statement  above  recorded  was  read 
over  to,  and  admitted  by,  the  accused  to  be 
correct,  but  was  not  signed  by  him.  The  other 
portion  contained  a  different  account  wherein 
the  accused  denied  his  guilt.  The  entire  state- 
ment contained  a  certificate  and  was  in  accord- 
ance with  s.  364,  Crim.  Pro.  Code,  1882.  Held, 
that  the  first  portion  was  admissible  in  evidence, 
subject  to  all  just  exceptions  under  e.  24,  Evi- 
dence Act,  or  otherwise,  as  an  accurate  record 
of  a  statement  made  by  an  accused  person 
before  the  Magistrate,  if  the  Magistrate  should 
depose  that  the  record  was  a  statement  recorded 
by  him  and  admitted  by  the  accused  to  be  cor- 
rect and  that  the  absence  of  the  signature  of  the 
accused  from  the  record  was  no  bar  to  its 
reception.  NADIR  v.  EMPRESS,  36  P.R.  1887, 
Cr.,  F.B. 

(38) — Mode  c/  taking  evidence  of  a  confession. 
— A  Judge,  in  taking  down  the  evidence  of  a 
witness  to  a  confession,  alleged  to  have  been 
made  by  an  accused  person,  should  msist  upon 
the  witness  stating  the  actual  words  used  by 
the  accused  ;  the  witness's  idea  of  the  import 
of  those  words  not  being  sufficient.  NAWAB 
BiBI  V.  EMPRESS,  22  P.R.  1885,  Cr. 

(39) — Duly  recorded  confession,  when  cculd 
b».  rejected, — A  confeFsion  duly  recorded  under 
s.  164,  Crim.  Pro.  Code,  may  be  liable  to  be 
rejected  under  s.  24,  Evidence  Act,  if  any 
ground  of  exclusion  specified  in  the  section  is 
made  to  appear,  although,  at  the  time  of  re- 
cord, it  appeared  to  be  a  voluntary  confession. 
The  fact  of  its  being  voluntarily  made  is  a 
circumstance  to  be  taken  into  account,  of  which 
the  accused  may  be  reasonably  expected  to  give 
a  satisfactory  explanation,  TJM.'^R  v.  EMPRESS, 
51  PR.  1887,  Cr. 

(40) — Prisoner  sent  to  Magistrate  for  record- 
ing his  confession — Corroboration, — A  confes- 
sion made  by  a  prisoner,  who  is  sent  before  a 
Magistrate  by  the  police  only  for  the  purpose 
of  having  it  recorded,  differs  little  from  a  con- 
fession made  to  the  police.  Where  such  a  con- 
fession was  retracted  at  the  preliminary  enquiry 
and  was  uncorroborated,  a  conviction  could  not 
be  sustained.  CROWN  v.  PAIREE,  21  P.R.  1869, 
Cr.  [R.,  16  P.R.  \903,Not  Appl  :  10  Cr.  LJ. 
584  =  4lnd.Cas.429  =  24  P.W.R.1909,  Cr.  =  153 
P.LR.  1909.] 

m)— Record  of — In  form  of  question  and 
ansiver — Evidence  Act,  s.  80. — So  far  as  s.  80, 
Evidence  Act,  is  concerned,  the  Court  is  bound 
to  make  the  presumptions  specified  in  that 
section  in  respect  of  the  document  purporting  to 
be  a  confession  of  the  accused.  The  fact  that 
questions  are  put  to  an  accused  person  making 
a  confession  does  not  render  that  confession  in- 
admissible on  the  ground  that  it  was  not  duly 
taken.  The  Court  has  full  power  to  consider 
whether  the  questions  are  such  as  may  properly 
be  put   to  the  accused  in  the  circumstances, 
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and  toexoluda  it  from  oonsideratioa,    if  it  is  of 
opinion  that  the  questions  are  impropar.     SAN 

Baw  v.  Crown,  1L  B.R.  310,  F.B." 

(42) — Necessity  for  accurate  report  of — In- 
formation leading  to  discovery. — Where  two 
persons  are  being  tried,  il;  is  not  a  proper  oourse 
to  allow  a  witness  to  say  "  they  said  this,"  or 
"  they  said  that."  It  is  not  at  all  likely  that 
both  the  persons  should  speak  at  once,  and  it 
is  the  right  of  each  of  them  to  hive  the  witness 
required  to  depose  as  nearly  as  possible  tc  the 
exact  words  he  individually  used.  Where  a 
statement  is  being  detailed  by  a  constable  as 
having  been  made  by  an  accused  in  consequence 
of  which  he  discovered  a  certain  fact  or  certain 
facts,  the  strictest  precision  should  be  enjoined 
on  the  witness,  so  that  there  may  bo  no  room 
for  mistake  or  misunderstanding.  KHA  Hlaw 
V.  KING-BMPEROR,  4  L.BR.  116  =  7Ci'.LJ 
82. 

(43) — Police  improperly  inducing    accused   to 
confess — Examination  of  accused  by  Magistrate 
with  respect  to  sucli  confession  — Object   of  exa- 
mination— Grim.    Pro.    Code   (1898),   ss.    287, 
342 — Accused  pointing  out  places  where  offence 
was  committed— No   discovery  —  Evidence  as  to 
it  inadmissible — Evidence  Act  (I  of  1872),  ss.  24, 
25    and   27. — Where    an    accused   person   was 
induced  by  the  police  to  make  a   confession   of 
having  taken  part  in    the  commission    of   an 
ofience,  and  the  committing  Magistrate  admit- 
ted it  in  evidence   and   examined   the   accused 
with  respect    to  it   and   the   accused   admitted 
it.     Beld,   that    the    accused  being   examined 
about  a  confession  which  was  not  admissible  in 
evidence,  the  questions  and  the  answers  to  them 
could  not  be  said  to   be  duly  recorded,    as   the 
questions  wreresuch  as  were  not    allowed  by  the 
law  to  be  put,  and  that   the  answers  to  those 
questions    were    not    admissible    in    evidence 
against  the  accused.     Beld,  also,  the  confession 
being  admitted  in  evidence  through  the  medium 
of  those  answers,  the  confession  was  inadmissi- 
ble   in    evidence.      The    examination    of     an 
accused  person  under  s.    342,  Grim.   Pro.  Code, 
duly    recorded    by  or    before   the  committing 
Magistrate,  can  be  tendered  [>j  the  prosecutor, 
and  read  as  evidence,  under  s.  287,    Grim.  Pro. 
Code.     The  examination  of  an   accused  person 
is  for  the  purpose  of   enabling  him    to  explain 
any  circumstances  appearing  in  evidence  against 
him,  and  not  for  the  purpose  of  filling  up  a  gap 
for  the  prosecution.     Remarks    made    on  the 
efiect  of  an  accused's  pointing  out  to  the  police 
the  places  where  certain  acts  were   committed. 
Where   a  confession    was   held,  by   the  Court 
below,  to  be  corroborated  by  the  accused  having 
pointed  out  to  the  police  the  places  where  cer- 
tain acts  were  committed  :  Held,  that  evidence 
regarding  it  was  not  admissible,  under  s.  27  of 
the  Evidence  Act,  because  no  fact  was  discovered 
in  consequence  of  the  information  given  by  the 
accused.     The  fact   that  a  discovery   was  made 
in  consequence  of  information   received   by  the 
police  from  an  accused  person  is  admissible, 
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and  so  much  of  the  informition  given  by  the 
accused,  as  led  to  such  discovery,  would  be 
admissible.  But  a  statemeot  by  the  accused  to 
the  police  that  certain  property  had  been  stolen 
would  not  be  admissible,  as  such  statement  is 
not  connected  directly  with  the  discovery,  where 
there  is  nothing  else  to  connect  the  property 
discovered  with  the  oSence,  GaunQ  GYI  v. 
KiNG-EMPBROR,  4  L.B.R.  24i  =  8  Or.  L.J.  62 
=  14  Bur.  LR.  233. 

(44) — Irregularity  in  recording  confession — 
Admi'ysibility. — A  confession,  which  had  the 
certificate  required  by  s.  122,  Grim.  Pro  Code, 
duly  attached,  and  vyhich  was  signed  by  the 
accused,  bat  which  was  not  recorded  in  the 
manner  prescribed  by  s.  346,  Grim.  Pro.  Code, 
nor  certified  that  it  contained  in  full  the  state- 
ment made  by  the  accused,  though  it  contained 
a  statement  by  the  accused  that  it  had  been 
correctly  recorded,  was  held  to  be  admissible 
in  evidence  and  to  be  proved  by  its  production. 
AHMED  DIN  V.  EMPRESS,  20  P.R.  1881,  Or. 

(45) — By  accused  persons— Duly  of  Magistrate 
—Grim.  Pro.  Gode  (1898),  ss.  164,  364.  — When 
a  prisoner  is  brought  before  a  Magistrate  to 
make  a  confession,  it  is  the  duty  of  the  Magis- 
trate to  question  him  with  a  view  to  discover 
whether  he  confesses  voluntarily  and  this 
questioning  must  be  in  pursuance  of  a  real 
endeavour  co  fiad  out  the  object  of  it.  Unless 
the  Magistrate  has  made  a  real  and  substantial 
enquiry  as  to  the  voluntary  nature  of  a  confes- 
sion, a  confession  even  before  him  is  inadmis- 
sible in  evidence.  ANANDA  CHANDRA  SEN  v. 
Parbati  Nath  Sen,  i  Cp.  L.J.  198  =  3  L.B. 
R. 173. 

(46) — Confession  by  prisoner— Attestation — 
Magistrate's  poiuers — Grim.  Pro.  Gode  (1872), 
ss.  324,  346. — The  record  of  confession,  upon 
which  a  prisoner  is  convicted,  need  not  ba  attest- 
ed by  the  Magistrate,  trying  the  accused,  as 
required  by  s.  346  of  the  Grim.  Pro.  Gode  (of 
1872).  It  is  not  even  necessary  for  the  Magis- 
trate to  record  any  "confession,"  since  he  is 
competent,  on  the  admission  of  the  prisoner, 
to  sentence  him  without  any  further  record 
(s.  324).  In  the  matter  of  GHUMMAN  Shah, 
3C.  756  =  2  C.L.R.  317. 

{il)—Grim.  Pro.  Gode  (1872),  ss,  122,  346— 
Defective  confession — Admissibility  of  secondary 
evidence, — The  defect  of  a  prisoner's  confession 
not  having  been  recorded  according  to  s.  346  of 
the  Grim.  Pro.  Gode  (of  1872)  could  not  be 
cured  by  the  evidence  of  the  recording  officer 
that  the  confession  was  actually  made.  The 
express  provision  made  to  meet  the  case  of  an 
imperfect  record  of  examination  of  a  prisoner, 
in  the  course  of  a  preliminary  enquiry,  cannot 
be  made  applicable  to  the  case  of  an  imperfect 
record  of  a  confession.  EMPRESS  v.  MANOO 
TAMOOIiEE,  4  C.  696  =  ?  C  L.R.  137  =  2  Shome 
L.R.  Cr.  19.  (lOB.H.C.  166,  F.B.,  F.)  [B.. 
5  C.L.R.  238,  U  B.R  1892—1896.  Vol.  I,  16; 
Cons.,  6  C.L.R.  289;  D,,  5  C.  954.] 
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(48) — Record  of  confession— Crim,  Pro.  Code 
.<X  0/1872),  ss.  122,  193.  346.— S.  122  of  the 
Grim.  Pro.  Code  (o£  1872)  contemplates  and 
provides  for  cases  in  which  confessions  are  re- 
corded by  a  Magistrate  other  than  the  one  by 
whom  the  case  is  enquired  into  or  tried.  [£).,  5 
C.  958.]  A  confession  recorded  by  a  Magistrate, 
having  jurisdiction,  is  to  be  treated  as  an 
examination  under  s.  193  of  the  Crim.  Pro. 
Code  (of  1972),  notwithstanding  that  the  pri- 
soner may  have  been  brought  before  the  Magis- 
trate before  the  conclusion  of  the  Police  in- 
vestigation. The  provisions  of  the  last  para- 
graph of  s.  346  of  the  Grim.  Pro.  Code  apply 
to  such  a  confession.  EMPRESS  v.  AnuNTRAM 
Singh,  3  C.  954  =  6  C.LR.  297  =  3  ShomeL.K. 
Cr.  29.  (4  C.  696,  D.)  {Declared  Obsolete,  11 
Gr.  L.J.  453  =  7  Ind.  Gas.  359  =  37  G.  467  ;  F., 
5  A.  253  =  2  A.W.N.  1882.  25;  E.,  3  G.WN. 
387.  U.B.R.  1892—1896,  Vol.  I,  16  Rat.  Un. 
Cr.  G.  254.] 

(49) — Defective  confession — Cure  of  defect — 
Itecord  of  evidence  by  Sessions  Judge — Crim. 
Pro.  Code  (X  of  1872).  ss.  122  and  He—Deposi- 
tion by  recording  Magistrate  before  committing 
Magistrate — Evidence  in  Sessions  Court. — The 
defect  of  a  confession  recorded  by  a  Magistrate 
under  s.  122  of  the  Crim.  Pro.  Code,  who  omit- 
ted to  record  the  oertifioate  required  by  s.  346, 
can  be  cured,  if  at  all,  only  on  the  Sessions 
Judge  taking  evidence  that  the  accjused  made 
the  statement.  A  depcsiiion  by  the  Magistrate, 
who  recorded  a  defective  confession,  made 
before  the  committing  Magistrate  to  the  efieot 
that  the  accused  did  make  the  statement  will 
not  be  evidence  of  the  fact  in  the  Sessions 
Court ;  except  where  the  recording  Magistrate's 
presence  at  the  Sessions  Court  cannot  be  obtain- 
ed without  unreasonable  delay  or  expense,  the 
Sessions  Judge  himself  must  examine  the 
recording    Magistrate.      NOSHAI    MiSTRI    v. 

Empress,  5  C.  938  =  6  C.L.R.  353. 

(50) — Record  of  confession  of  accused  in 
narrative  form — Effect  of  the  error  on  admissi- 
bility in  evidence — Grim.  Pro.  Code  (Act  X  of 
1872),  s.  Mb— English  memorandum, — The 
iact  of  the  confession  of  an  accused  person 
having  been  recorded  in  a  narrative  form,  and 
not  in  the  form  of  questions  and  answers  as 
required  by  s.  346  of  the  Code,  would  not  affect 
its  admissibility  in  evidence,  if  the  accused  had 
not  been  prejudiced  by  the  error.  In  the  matter 
of  the  petition  of  MUNSHl  SHEIKH  ;  EMPRESS 
V.  MUNSHI  SHEIKH,  8  C,  616  =  4  Shome  L.R. 
281.  (8  C.  618,  Note  =  l  C.L.R.  1,  R.)  [R., 
23  B.  221,  4  Bom.  L.R.  785.] 

(51) — Confession  recorded  by  clerk  in  pre- 
sence of  Magistrate,  in  narrative  form. — A 
confession  recorded  by  a  clerk,  under  s.  164  of 
the  Code,  in  the  presence  of  a  Magistrate,  in  the 
form  of  a  narrative  and  without  the  questions 
being  recorded,  would  not  be  illegal,  if  the 
-accused  was  not  prejudiced  by  it.     The  same 
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would  be  the  case  as  regards  a  confession  taken, 
under  s.  364,  while  the  case  was  being  heard  be- 
fore the  Magistrate,  and  recorded  in  a  narrative 
form.  \_R.,  21  B.  495.  U.B.R.  1897  -1901, 
Vol.  I.  47,  4  Bom.  L.R.  785]  It  is  not  neces- 
sary that  an  English  raemor-indum  as  required 
by  s  364,  para.  3,  should  be  made  in  respect  of  a 
confession  under  a.  164.  PekoO  MAHTO  v. 
EMPRESS,  l/l  C  539.  [F.,  10  Cr.  L  J.  325  =  3 
Ind.  Gas.  625  =  9  CL.J.  55.] 

(52) — Statement  recorded  by  Magistrate — 
Adtnissibiltty  in  evidence — Inducement  to  confess 
— Evidence  Act,  s.  24.  —A  statement  by  an 
accused  recorded  by  a  Magistrate,  after  a  verbal 
warning  from  the  Magistrate  to  the  accused  to 
the  eSect  that  what  he  (the  accused)  was  going 
to  say  would  be  evidence  against  him  and  that 
be  must  speak  the  truth,  was  held  inadmissible 
in  evidence,  such  warning  being  calculated  to 
hold  out  an  inducement  to  the  accused  to  con- 
fess. Queen  EMPRESS  v.  Uzee,  10  C  775. 
[R.,  L.B.R.  1872-1892,  289.]. 

(53)— Criin.  Pro.  Code,  ss.  164.  364,  533— 
Applicability  to  Police  i7t  town  of  Calcutta^ 
Statements  made  by  accused  in  custody  of  Police 
recorded  by  a  Magistrate — Irregular  recording 
— Admissibility. — Chapter  XIV  of  the  Crim 
Pro.  Code,  except  s.  155,  does  not  apply  to  the 
Police  in  the  town  of  Calcutta.  Therefore, 
neither  s.  164,  nor.  as  a  necessary  consequence, 
s.  364  or  s.  533  applies  to  a  statement  made  by 
a  person  in  custody,  to  a  M>igistrate  in  Calcutta, 
in  the  course  of  an  investigation,  made  by  the 
Police  in  the  town  of  Calcutta,  into  the  circum- 
stances of  a  crime  committed  in  Calcutta.  Where 
a  statement  of  the  kind  mentioned  above  was 
recorded  by  a  Magistrate,  while  the  accused  was 
in  the  custody  of  the  police,  in  English,  the 
accused,  who  spoke  and  understood  English, 
sometimes  answering  in  English  and  sometimes 
in  Bengali,  held,  that  the  statement  was  admis- 
sible, on  the  evidence  of  the  Magistrate,  under 
ss.  21  and  26  of  the  Evidence  Act.  [F.,  21  B. 
495].  Obiter; — The  provisions  of  s.  164,  read 
with  s.  364  of  the  Code,  would  not  be  complied 
with,  when  answers  are  made  by  an  accused 
person  in  one  language  and  written  down  in 
another,  unless  it  is  shown  that  it  was  imprac- 
ticable to  write  them  in  the  language  in  which 
they  were  spoken.  Tbe  Oourt  had  very  grave 
doubts  whether  the  defect  could  be  cured  under 
s.  533  of  the  Code.  Quben-Empress  v. 
NILMADHUB  Mitter.  IS  C.  595,  F.  B.  [Diss., 
8  C.P.L.R.  21  Cr.,  16  O.P.L.R.  122  ;  R.,  17  G. 
862,  L.B.R.  1893—1900,  70,  10  Cr.L.J.  325  =  3 
Ind.  Gas.  625  =  9  O.L.J.  55.]. 

(5i)~  Crim.  Pro.  Code,  ss.  164,  364  and  533 
— Scope  of  s.  533 — Confession  not  recorded  in 
the  language  in  which  it  is  given — Admissibility 
in  evidence, — The  section  would  only  come  into 
operation  when  a  confession  or  other  statement 
of  an  accused  person,  recorded  under  s.  164  ot 
s.  364,  was  tendered,  but  a  confession  recorded ia 
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direct  violation  of  those  sections  would  not  be 
one  recorded  under  them.  S.  533  is  intended  to 
provide  a  remedy  against  omissions  to  sign  the 
confession  and  the  certificates  and  to  certify  all 
the  facts  required  to  be  certified.  The  provisions 
of  a.  164  read  vyith  s.  364  are  imperative  as  to 
the  language  in  which  a  confession  is  to  be  re- 
corded, and  3.  533  does  not  contemplate  or 
provide  for  any  non-compliance  with  the  law  in 
this  respect.  It  is  clear  from  ss.  164  and  364 
that  the  confession  is  to  be  recorded  in  the 
language  in  which  it  was  made,  or,  if  that  is  not 
practicable,  in  the  language  of  the  Court  or 
English.  It  would  be  for  the  prosecution  to 
establish  the  impracticability,  if  any  existed. 
Jai  Narayan  Rai  v.  Queen-Empress,  17  C. 
862.  [Diss.,  21  B.  495,  23  B.  22i,  18  C.  549;  F., 
2  C.W.N.  702,  2  L  B.R.  19  ;  jR.,  L.B  R.  1893- 
1900,  70,  8  CP.L.R.  2i  Or.  U.B.R.  1903.  Ist 
Qr.  Cr.  P.C.  13,  16  CP.L.R.  122,  10  .Or  L.J, 
325  =  3  Ind.  Gas.  625  =  9  C.L.J.  55.] 

(55)— Cnm.  Pro.  Code  (1882),  ss.  164,  364 
and  533 — Confession  not  rendered  in  language 
in  which  it  ivas  given,  but  rendered  in  Court 
language— Knowitdge  of  the  Magistrate  of  lan- 
guage in  tvhich  confessioon  was  given — Presump- 
tion.— A  confession  made  in  Hindustani,  in 
the  presence  of  a  Sub-Divisional  Magistrate  who 
was  a  Mahomedan  gentleman,  was  recorded  by 
the  Court  officer  in  Bengalee,  which  was  the 
language  of  the  Court  and  a  memorandum,  as 
required  by  law,  wis  made  by  the  Magistrate 
himself  in  English.  It  was  contended  that, 
because  the  Magistrate  was  a  Mahomedan,  he 
must  be  presumed  to  have  sufficient  acquaint- 
ance with  Urdu  to  enable  him  to  record  a  state- 
ment in  that  language.  Held,  that,  in  the 
absence  of  any  evidence  to  the  contrary,  it 
should  be  presumed  that  the  proceedings  of  the 
Magistrate  were  conducted  in  accordance  with 
law  and  that,  in  the  absence  of  anything  to 
show  that  it  was  practicable  for  the  officers  of 
the  Court  to  record  the  statement  in  Urdu,  it 
should  be  taken  that  the  Magistrate  found  it 
impracticable  to  do  so,  and  adopted  the 
alternative  course  allowed  by  law,  namely,  to 
have  it  recorded  in  the  Court  language, 
Bengalee.  LalchAND  v.  QueEN-EMPRESS, 
18  C.  549.  (17  C.  862,  Doubted.}  [R.,  21  B.  495, 
23  B.  221,  10  O.C.  112,  10  Cr.  L.J.  325  =  3  Ind. 
Cas.  625  =  9 C.L.J.  55.]; 

(56)— Cran.  Pro.  Code  (1882),  s.  364— Becord- 
ing  statement  of  accused  by  a  Magistrate— Proper 
procedure. — Where  a  statement  made  by  an  ac- 
cused person  in  Manipuri  and  communicated  in 
Bengali  to  the  Magistrate  was  recorded  in  Eng- 
lish by  the  Magistrate,  and  there  was  also  a 
record  in  Manipuri,  and  both  records  differed, 
held,  that  the  Manipuri  document  should  be 
regarded  as  the  proper  record  and  the  only 
evidence  in  the  case.  If  the  Manipuri  state- 
ment had  not  been  made,  the  Magistrate  would 
not  have^strictly  complied  with  the  provisions 
of  8.  364  of  the  Code  in  recording  the  statement 
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in  English.  QUBEN-EmpresS  v.  SAGAL 
Samba  SAJAO,  21  C.  642.  [R.,  4.  N.L.R.  163  = 
9  Cr.L.J.  56.] 

(57)— Criw.  Pro.  Code  (1882),  s.  36i— Con- 
fession recorded  in  a  language  different  from 
that  in  which  it  was  giveti — Admissibility. — 
Where  a  confession  of  an  accused  given  in 
Bengali  was  recorded  by  the  committing  Magis- 
trate in  English  and  the  Magistrate,  in  his 
evidence  before  the  Sessions  Court,  deposed 
that  he  could  not  write  Bengali  well  and  that 
he  had  no  mohurrir  at  the  time  when  the  con- 
fession was  recorded,  held  that  the  confession  so 
recorded  was  admissible  in  evidence.  QUEEN- 
EMPRESS  v.  RAZAIMIA,  22  C.  817.  (17  G.  862, 
D.)  [R.,  21  B.  495,  10  Cr.  L.J.  325  =  3  Ind. Cas. 
625  =  9  C,  L.J.  55] 

(57-a) — Confession  not  recorded  in  language 
in  lohich  it  was  made — Admissibility. — Where  a 
confession  made  in  Urdu  was  recorded  by  the 
Magistrate,  who  knew  both  English  and  Urdu 
well,  in  English  and  the  Magistrate  deposed 
that  the  confession  was  taken  down  sentence 
by  sentence,  and  was  interpreted  bv  himself  to 
the  accused  who  admitted  its  correctness,  held, 
that  the  accused  had  not  been  prejudiced  by 
the  defect  which  was,  therefore,  cured  by  s.  538. 
Held,  further,  that  such  a  defect  could  be  cured 
by  the  jtatement  on  oath  of  the  Magistrate  who 
had  recorded    the   confession.     RATTI  RAM  v. 

Empress,  7  P.R.  1899,  Cr. 

(58) — Record  o/,  to  bs  accompanied  by  English 
translation. — When  confessions  of  accused  per- 
sons, made  before  a  Magistrate,  form  part  of 
the  evidence  against  the  persons  committed  for 
trial  to  the  Court  of  Sesfions,  they  should  be 
accompanied  by  translations  into  English  fairly 
written  out.  CRIMINAL  CIRCULAR  No.  4  of 
1872,  18  W.R.  Cr,  Cir.  9. 

[b8ah-Recordof—Crim.  Pro.  Code  (1898), 
ss.  364  and  5^?,— English  translation. — A  Magis- 
trate recorded  an  English  translation  of  the 
confession  made  in  his  presence  by  an  accused 
in  the  Chhatisgarhi  language  ;  on  examination 
as  a  witness  during  a  Sessions  trial,  he  deposed 
that  he  had  recorded  every  single  question  he 
asked  and  every  answer  thereto,  that  he  had 
read  out  the  record  so  taken  to  the  accused 
translating  each  English  sentence  into  its 
Chhatisgarhi  equivalent,  and  that  the  accused 
acknowledged  the  record  to  be  correct.  Held, 
that  the  Sessions  Judge  ought  not  to  reject  the 
record  of  such  a  confession  as  irrelevant,  on 
the  ground  that  s.  533,  Crim.  Pro.  Code,  cover- 
ed only  cases  where  a  statement  had  been 
"recorded,"  and  that  a  translation  of  the  said 
statement  cannot  be  deemed  *o  be  any  "  record  " 
at  all.  Held,  further,  s  533  was  to  be  liberally 
interpreted  and  that  its  amendment  showed 
that  neither  s.  164  nor  s.  364,  Crim.  Pro.  Code, 
prevented  oral  evidence  being  taken  to  show 
the  statement  to  have  been  duly  made.  On 
general  principles,  there  is  no  reason  why  a- 
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translation  should  be  regarded  as  no  record. 
Emperor  v.  Chaitu  Gahera,  16  C.P.L.R. 
122.  (9  C.  455,  Appr.  ;  23  B,  221,  15  C.  595, 
17  C.  862,  13  C.P.L.R.  107,  R.) 

{59)— Crim.  Pro.  Code,  1872,  ss.  122,  346— 
Defect  in  confession. — A  defect  in  a  confession 
taken  under  s.  122  of  the  Code  cannot  be 
remedied  by  evidence  taken  at  the  Sessions,  as 
can  be  done  in  the  case  of  the  examination  of 
a  prisoner  under  s.  34G  EMPRESS  v.  HARI 
KiSTO  Biswas,  5  C  L.R.  209. 

(60)— Certificate  of  recording  Magistrate,  value 
of — Confession,  admissibility  o] — Evidence  Act 
(I  of  1872),  s.  84 — Conspiracy,  conviction  for, 
— A  Court  of  appeal  is  not  precluded  from 
inquiring  into  the  nature  of  a  confession,  to 
see  whether  it  was  voluntary  or  not,  because 
the  recording  Magistrate  attached  at  its  foot 
the  memorandum  prescribed  in  s.  164  of  the 
Code.  It  is  a  duty  clearly  incumbent  on  the 
Court  of  appeal,  where  the  spontaneity  and 
voluntary  nature  of  the  confession  is  impugned, 
A  Magistrate  before  recording  a  confession  had 
the  following  conversation  wiih  the  accused  :  — 
"  Do  you  knew  who  I  am  ? — Yes-  Any  state- 
ment you  make  will  be  of  your  own  free  will. 
You  are  under  no  compulsion — I  understand." 
Held,  there  was  no  compliance  either  with  the 
letter  or  the  spirit  of  the  law  as  laid  down  in 
s.  164  of  the  Crim.  Pro.  Code.  When  it  appeared 
that  an  accused  person  was  illegally  con- 
fined in  solitary  confinement  for  about  a  fort- 
night, that  the  police  had  access  to  him,  that 
pressure  was  brought  to  bear  upon  him  through 
his  father,  mother  and  brother,  that  the 
desirability  of  a  confession  was  pressed  upon 
him  by  the  District  Magistrate  as  a  means  of 
saving  himself  and  his  relatives  from  threaten- 
ed pains  and  penalties,  that  his  father  was 
illegally  arrested  and  detained  in  hajut  for  a 
long  time  without  any  charge,  that  he  then 
made  a  confession  which  was  recorded  without 
legal  precautions  and  in  the  immediate  presence 
of  an  officer  who  was  the  head  of  the  police 
and  was  officially  and  personally  interested  in 
the  case  and  who  put  incnmioating  questions 
to  the  accused  and  helped  in  amplifying  the 
confession,  and  finally  that  the  confession  was 
retracted  as  soon  as  the  accused  was  produced 
in  Court :  Beld,  such  confession  was  not  volun- 
tary and  not  admissible  in  evidence.  Where  it 
appeared  that  an  accused  person  was  in  police 
custody  from  the  7th  to  the  t5th  August,  that 
from  the  31st  July  he  had  been  in  jail,  part  of 
the  time  in  solitary  confinement,  that  he  was 
confronted  with  another  accused,  wbo,  he  was 
told,  had  made  a  confession,  that,  during  the 
recording  of  the  confession,  questions  were  put 
to  him  from  a  police  report  by  another  Magis- 
trate who  was  present,  that  the  confession  con- 
tained evidently  false  statements  and  that  it 
was  retracted  as  soon  as  the  accused  was  pro- 
duced in  Court :  Held,  the  confession  was  not 
voluntary  and  was  not  admissible  in   evidence. 
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There  is  no  warrant  or  justification  for  the 
intervention  of  a  third  party  as  the  questioner, 
directly  or  indirectly,  of  a  confessing  prisoner. 
It  is  highly  irregular  for  a  Magistrate  recording 
a  confession  to  obtain  from  the  police  a  report 
of  what  the  accused  is  alleged  to  have  stated  to 
them,  before  he  begins  to  record  the  confession. 
A  conviction  fcr  conspiracy  cannot  stand,  when 
the  charge  against  the  other  alleged  conspirators 
has  failed.  It  is  highly  irregular  for  a  Court 
Inspector,  a  police  officer  appointed  to  conduct 
prosecutions,  to  take  away  and  retain  with  him 
petitions  filed  in  the  case.  When  a  bomb  was 
found  in  a  bailakkhanaghar  in  a  bouse  to 
which  all  the  members  of  the  family  had  access, 
it  could  not  beheld  that  any  particular  member 
was  in  possession  of  the  bomb.  JOGJIBAN 
Ghose  v.  Emperor.  9  C  L  J.  663  =  13  C.W.N. 
881  =  10  Cp.  L  J.  125  =  2  Ind  Gas.  681.  (7 
C.W.N.  220,  Afpr.;  15  A.  r-29.  Appl)  [B., 
15  G.L.J.  517=16  C.W.N.  105=13  Cr.  L.J. 
609  =  16  Ind.Cas.  257,  13  Cr.L.J,65=13  Ind. 
Cas.  721  =  16  CWN.  145.] 

(61)-Criw.  Pro.  Code,  1898.  s.  164— Con- 
cessions, rtcording  of— Admissibility— Evidence 
Act,  s-  80 — Confessions  mode  to  police  officer.^  — 
A  confession  recorded  by  a  Magistrate  during 
the  course  of  a  police  investigation  without  a 
certificate,  as  required  by  s.  164,  cannot  be 
admitted  uuder  s.  60,  without  proof  of  its 
having  been  made.  A  confession  made  to  a 
police  officer  cannot  be  proved  against  an 
accused  person,  and  the  officer  should  not  be 
allowed  to  say  that  the  accused  person  confessed 
to  him,  even  though  the  terms  of  the  confession 
are  not  allowed  to  be  proved.  EMPEROR  v. 
RADHE  HALWAI,  7  C.W.N.  220.  IF.,  10  Cr. 
L.J.  125  =  9  C.L.J.  663  =  13  C.W.N.  861=2 
Ind.  Cas.  681.] 

(62)— Crim.  Pro-  Code,  1882,  ss.  164,  364  and 
533 — Confession  not  recorded  properly  —Ex- 
ami7iation  by.  Magistrate  of  accused  person  re- 
garding such  confessions — AdiJiissibility — Evi- 
dence Act  (I  of  1872),  ss.  80  and  91  — Confession 
not  conforming  ivith  provisions  of  s- 164  — Ceroain 
Mapillas,  suspected  of  being  concerned  in  a 
murder,  made  statements  to  a  Magistrate,  who 
was  acting  under  the  provisions  of  the  Mapilla 
Act,  and  they  were  recorded  in  Ecglish, 
although  given  in  Malayalam,  acd  were  neither 
signed  by  the  prisoner,  nor  certified  by  the 
Magistrate  ;  subsequently,  when  there  was  no 
evidence  on  the  record  against  the  accused,  the 
Magistrate  examined  them  as  to  those  state- 
ments, and  the  prisoners  admitted  that  they 
had  made  such  statements.  In  the  Sessions 
Court,  the  statements  which  were  subsequently 
retracted  were  sought  to  be  admitted  by  the 
evidence  of  the  Deputy  Magistrate.  Held,  that 
the  statements  were  not  admissible.  [F.,  8  C. 
W.N.  22;  E.,  2  C.W.N  702.]  The  provisions 
of  s.  164  are  imperative,  and  s.  533  will  not 
render  a  confession  admissible,  where  no  attempt 
at  all  has  been  made  to  conform  to  its  provision. 
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Per  Parker,  J.  QUEEN  EMPRESS  v.  ViRAN, 
9  M.  224  =  2  Weir  125.  [_¥.,  23  B.  221 ;  R.,  2 
O.W.N.  7C2,  17  C.  862,  L.B.R.  1893—1900,  70, 
4  Bom.  L.R.  785  ;  D.,  21  B.  495.] 

(63)  —  Confessions  —  Uncertified  statements 
made  hy  accused — Admissibility  in  evidence — 
Confession  caused  ty  inducement. — The  accused 
was  convicted  of  the  murder  of  a  boy  committed 
on  the  22nd  June,  1901.  The  question  in  this 
case  was,  whether  the  incriminating  statements 
made  by  the  accused  were  admissible  in  evi- 
dence as  confessions.  On  the  28th  June,  his 
house  was  searched  without  any  result  and  he 
was  formally  arrested  on  the  29th.  On  the  1st 
July,  he  was  taken  to  a  Magistrate  at  Jhelum 
with  a  view  to  obtaining  a  remand  and  on  the 
4th  July  to  the  Tahsildar  of  Jhelum,  a  Magis- 
trate of  the  second  class,  who  recorded  a  state- 
ment made  by  him  which  amounted  to  a  confes- 
sion of  actively  abetting  the  murder  by  holding 
the  legs  of  the  deceased  while  he  was  strangled 
by  another  person,  who  afterwards  cut  the 
deceased's  throat.  This  confession  was  supple- 
mented by  two  uncertifiud  statements.  On  the 
5th  July,  the  accused  produced  bangles  worn 
by  the  deceased  from  a  hole  near  a  tomb  after 
trying  two  other  holes  without  finding  the 
bangles  in  them.  On  the  10th  July,  the 
accused  stated  that  the  bangles  shown  to 
him  were  not  the  bangles  worn  by  the  boy  and 
that  the  Lambardar  had  asljed  him  to  take 
them  out  from  the  hole  for  pardon  having  been 
tendered  to  him  and  told  him  that  it  would  be 
better  for  him  to  do  so.  The  confession  was 
retracted  on  the  24th  Jul3'  before  the  commit- 
ting Magistrate.  Held  that  the  uncertified 
statements  were  rightly  excluded  by  the  Lower 
Court  from  evidence  and  that  the  certified 
confession  was  also  not  admissible  in  evidence 
as  the  Court  was  not  satisfied  that  inducements 
were  not  offered  to  the  accused  to  make  it. 
Allah  Dad  v.  Emperor,  7  P.L.R.  1902. 

(64) — Refusal  to  record  confession  on  suspicion 
of  insanity. — A  Magistrate  is  not  justified  in 
refusing  to  record  the  statement  of  an  accused 
person  under  s,  164,  Grim.  Pro.  Code,  1882,  on 
a  mere  suspicion  of  insanity.  Although  such 
a  statement  may  contain  an  admission  of  guilt, 
it  may,  subsequently,  be  useful  to  the  accused 
as  evidence  that  he  was  not  in  his  right  mind. 
SOEAN  v.  Empress.  3  P.R.  1894,  Cr. 

(65  to  67) — Record  of— Practice. — If  confes- 
sions  and  other  incriminating  statements  made 
by  the  accused  in  preliminary  enquiries  are  to  be 
recorded,  the  Magistrate  should  record  whether 
the  accused  have  been  brought  from  police 
custody  or  from  jail  and  whether  the  police 
officers,  who  made  the  enquiry,  were  present  in 
Court  while  the  accused  were  making  their 
statements.  The  Magistrate  should  also  be 
careful  of  the  interests  of  the  accused  as  he 
would  be  of  those  of  the  prosecution.  His  chief 
object  must  be  to  ascertain  the  truth  of  the 
case,  to  endeavour  that  the  innocent  may  not 
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suffer  punishment  as  well  as  that  the  guilty 
may  not.  escape.  EMPRESS  v.  JIJOBa,  1  C,P. 
L.R.  115,  Cr. 

(68) — Confession  made  to  a  person  not  a  police 
officer  and  when  accused  not  in  police  custody — 
Confession  made  under  inducement  held  out  by 
one  who  is  not  a  person  in  authority — Proof  of  so 
much  of  confession  as  relates  to  fact  thereby  dis- 
covered— Admi'isio7i — Evidence  Act,  ss,   21,  24, 
25,  26  and  27 — Evidence  of — Grim.   Pro.  Code, 
ss.  533  and  164 — Murder. — The  appellant,  who 
was  accused  of  murder,  made  a  statement  during 
the  course  of  police  investigation  to  certain  men 
of  influence  in  the  neighbouring  villages  when 
no  police  official  was  present.     In  consequence 
of  the  accused's  statement,  some  money  and 
other  things    belonging   to   the   deceased   were 
found   at  the   place   mentioned   by   him.     The 
accused,    also,   made   a   statement   before    the 
Magistrate  of  the  District.     The  District  Magis- 
trate refused  to  make  the  memorandum  referred 
to  in    s.   164,    Grim.  Pro.    Code,     because    it 
appeared  to  him  that  the  statement  was  not  the 
accused's  free  and  spontaneous  statement,   but 
was  made   by  him  in    consequence   of  certain 
hopes   which  a  constable  had   held  out  to  the 
accused,  which   he  thought  might  possibly  be 
realised.     In    the    Court    of    the    committing 
Magistrate,  when  the  statement  made   by  the 
accused  before  the  District  Magistrate  was  read 
out  to  him,  he  stated  that  some  constables  had 
given  him  bhang  and  liquor  to  drink  and  he  did 
not  remember   what    he   stated.     The  Sessions 
Judge  held  both  statements  to  be  inadmissible, 
the  former  on  the  ground  that,  the  accused  not 
having  been  in  the  custody  of  the  police  at  the 
time  when  the  statement  was  made,  it  was  in- 
admissible in  evidence  under  s,  27  of  the  Evi- 
dence Act,  the  latter  on  the  ground  that  it  did 
not  contain  the  memorandum  required  under 
s.  164,  Grim.  Pre.  Code.     On  appeal,  the  Court 
of    the    Judicial    Commissioner    directed    the 
Ssssions  Judge  to  examine  the  District  Magis- 
trate as  to  the  statement  made  by  the  accused 
before  him  and  to  give  an  opportunity  to  the 
accused  of  explaining  how  he  came  to  make  it. 
The  District  Magistrate  was  examined  and  he 
proved  that  the  accused  appeared  to  be  in  per- 
fect possession  of  his  senses  when  he  made  the 
statement  and  that  there  was  absolutely  nothing 
to  suggest  that  h°   was   under   the  influence  of 
any  intoxicant.     Held  {per  Ryves,   O.A,J.C)  : 
That  the  confession  of   the   accused  made  to  the 
residents  of  the  neighbouring  village.^  was  admis- 
sible in  evidence  against  him.  A  confession  made 
not  to  apoiice  officer, and  not  improperly  obtained 
as    laid   down    in    s.  24  of  the  Evidence  Act  is 
always    admissible  against  an  accused.     In  the 
same  way,  any  fact  discovered  in  consequence 
of  an  admissible  confession  can  also  be   admit- 
ted against   him.     Held  (Per  Scott,  J.  C.)  that 
having   regard   to  the  provisions  of  s.  21  of  the 
Evidence    Act,    the    confessions   made  by  the 
accused  to  the   residents  of  the   neighbouring 
villages  and   to    the   District  Magistrate  were 
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3. — Confessions  to  Magistrates — Admissi- 
bility— Record  of  Confessions— coMtinwed. 

admissible  in  evidence.  The  former  confession 
although  having  been  made  when  the  accused 
was  nob  in  police  custody,  proof  of  it  was  not 
prohibited  by  ss.  25  and  26  of  the  Evidence  Act 
and  it  was  relevant  under  s.  24,  if  the  induce- 
ment held  out  to  him  did  not  proceed  from  a 
person  in  authority  and  the  latter  was  admis- 
sible under  s.  533,  Grim.  Pro.  Code,  as  the 
evidence  of  the  District  Magistrate  who  record- 
ed it  was  taken  to  prove  that  the  said  statement 
•was  made  voluntarily.  HarbANS  v.  KlNG- 
Emperor,  8  O.C.  395,  B. 

(69) — Recorded  by  Police  Officer  and  Magistrate. 
— A  confession  recorded  by  a  Police  Officer,  who 
is  also  a  Magistrate,  is  inadmissible  in  evidence. 
Queen  v.  Hurribole  Chunder  Ghose, 
1  C.  207  =  25  W.  R.  Cr.  36.  [R.,  37  C.  467  =  14 
C.W.N.  1114  =  7Ind.Cas.359  =  llCr.  L.J.  453.] 

(70)— Cnm.  Pro.  Code,  1882,  ss.  164,  342— 
Co7ifession  to  Magistrate  other  than  committing 
Magistrate — Accused  having  been  long  in  police 
custody — Examination  of  accused, — A  confes- 
sion made  under  s.  164,  Grim.  Pro.  Code,  made 
to  a  Magistrate,  other  than  the  committing 
Magistrate,  if  tendered  on  the  part  of  the  Crown, 
cannot  be  rejected  on  the  sole  ground  that  the 
accused  had  been  a  long  time  in  the  hands  of 
the  Police.  It  is  necessary  for  the  Court  to  exa- 
mine the  accused  at  the  close  of  the  case  for 
the  prosecution,  s.  342  being  imperative,  as  it 
is  a  means  of  enabling  the  accused  to  explain 
what  appears  against  him.  QUEEN-EmpresS 
V.  Mahadhu,  Rat.  Ua.  Cr.  C.  720  =  Cr.  Rg. 
46  of  1894. 

(71) — Crim.  Pro.  Code,  s.  164 — Questior.  and 
answer  by  accused.  -  Where  the  Sessions  Judge 
regarded  as  an  admission  by  the  accused  a 
statement  as  to  her  profession  as  recorded  by 
the  Magistrate,  held  that,  if  the  Court  wanted 
to  use  it  ss  evidence,  the  Magistrate  and  the 
clerk  who  recorded  it  should  be  examined  to 
prove  it.  The  failure  to  do  so  is  not  a  mere 
irregularity  which  can  be  waived. --Psj-  Candy,  J, 
The  fact  that  the  statement  does  not  pur- 
port to  be  given  in  answer  to  a  question  does 
not  render  it  inadmissible.  It  is  ac  best  a  mere 
irregularity  which  is  waived  when  no  objection 
is  taken  to  it  at  the  trial. — Per  Fulton,  J. 
Queen-Empress  v.  Yesu,  Rat.  Ua.  Cr.  C. 
6M  =  Cr.  Rg.  17  of  1893. 

(72)— Criw.  Pro.  Code  (Act  X  of  1872),  s.  346 
— Signature  of  accused  in  confession. — S.  346  of 
the  Crim.  Pro.  Code,  imperatively  demands 
that  the  accused  person  shall  sign  or  attest  by 
his  mark  the  record  of  his  confession.  Where, 
in  place  of  such  signature,  the  record  says 
"signature  of  A.  B.  (accused),  the  handwriting 
of  C.  D,"  held,  that  this  was  not  enough  when 
there  was  nothing  to  show  that  A.  B.  authoris- 
ed C.  D.  to  sign  for  him.  REG.  v.  DAYA 
ANAND,  11  B.H.C.  ii.  [R.,  23  B.  221,  9  M.  224.] 

(73)— Crim.  Pro.  Code,  1872,  ss.  45,  122,  256, 
346 — Confession  not  recorded  properly — Admissi- 
■bility — Confession  of  co-accused  tried  jointly— 
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3.  — Confessions  to  Magistrates— Admissi- 
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Penal  Code,  s.  114. — Where  a  confession  is  not 
recorded  in  the  form  of  question  and  answer, 
and  is  not  completed  by  an  indorsement  under 
the  hand  of  the  Magistrate  to  the  following 
effect: — "I  believe  that  this  confession  was 
voluntarily  made,"  the  confession  is  inadmis- 
sible in  evidence.  The  evidence  o(  the  Magis- 
trate cannot  cure  the  defects  which  appear  in 
what  is  provided  for  by  the  law  as  a  species  of 
pre-appointed  evidence,  and  which  the  law 
declares  to  be  complete  and  admissible  only 
when  certain  forms  are  complied  with  in  the 
recording  of  it.  The  waiver  of  the  accused 
cannot  aSect  the  inadmissibility  of  the  docu- 
ment. [R.,  9M.  224  =  2  Weir  128].  If  an  abettor 
of  a  crime  is,  on  account  of  his  presence  at  its 
commission,  to  be  charged  as  a  principal,  the 
abetment  must  continue  down  to  the  time  of 
the  commission  of  the  offence.  At  any  time 
before  the  event  he  may  change  his  mind, 
and  withdraw  from  tlje  abetment.  The 
law  allows  a  locus  penitenticB  in  such  cases, 
and  if  he  distinctly  withdraws  at  any  moment 
before  the  final  act  is  done,  the  ofience  is  no 
longer  committed  with  his  abetment.  The  con- 
fession of  a  person  who,  after  admitting  that 
he  abetted  the  murder,  says  that  he  dissuaded 
the  other  accused  from  committing  the  murder, 
as  the  deceased  was  a  friend  of  his,  has  not  the 
inherent  quality  of  a  confession,  and  cannot, 
therefore,  be  used  against  the  other  accused, 
and  should  not  be  laid  before  the  jury.  REG.  v. 
Amirta  GOVINDA,  10  B.  H.  C  497.  [R.,  5  B. 
63,  2  Bom.  Cr.  G.  143  =  15  Bom.  L.  R  975  ; 
Rat.  Un.  Cr.  G.  153,  436,  U.B.R.  1892-1896. 
191  ;  Appr.,  27  P.R.  1913,  Or.  =  244  P.L.R. 
1913  =  19  Ind.  Gas.  1004  =  14  Cr.  L.J.  316  =  44 
P.W.R.  1913.] 


(74)— Crim.  Pro.  Code,  1872,  ss.  122,  346— 
Scope  of  s.  346 — Imperfect  record  of  confession. 
— S.  346.  Grim.  Pro.  Code,  1872,  would  appear 
to  apply  only  to  the  examination  of  the  accused 
taken  on  enquiries  as  distinguished  from  inves- 
tigations or  trials,  and  dealt  only  with  state- 
ments and  confessions  made  in  the  course  of 
the  preliminary  enquiry  and  was  not  applicable 
to  confessions  recorded  under  s.  122,  Grim.  Pro. 
Code.  [R.,  5  C.L.R.  238.]  The  confession  of 
an  accused  person,  taken  by  a  Magistrate  having 
no  jurisdiction  to  commit  the  accused,  was 
held  to  be  defective  for  want  of  the  signature  or 
mark  of  the  accused,  rendering  the  imperfect 
record  of  the  confession  inadmissible  in  evidence 
against  the  accused.  Oral  evidence  to  prove 
that  such  an  inadmissible  confession  was  made, 
or  what  the  terms  of  the  confession  were,  is 
inadmissible  also.  REG.  v.  Bai  Ratan,  10 
B.H.C.  166.  [F.,  10  B.H.C.  497,  4  G.  696  ; 
Appr.,  4  B.  15  ;  R.,  H  B.H.C.  44,  1  B.  219.  6 
C.L.R.  289,  Rat.  Un.  Cr.  C.  173,  6  B.  288, 
9  M.  224  =  2  Weir  128,  23  B.  221,  U.B.R. 
(1903),  Grim.  Pro.  Code,  13  ;  Declared 
obsolete,  37  C.  467  =  11  Cr.  L.J.  453  =  7  Ind. 
Gas.  359.] 
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Confession— contiuned. 

4.— Confessions  obtained  by  inducement, 

threat,  etc. 

{!)—  Obtained  by  inducement— Corroboration 
of  approver  and  accoviplice. — A  confession  in- 
duced by  promising  immunity  from  prosecution 
of  another  case  is  not  admissible  against  the 
confessor.  Evidence  obviously  unreliable  is  not 
sufficient  to  corroborate  the  statement  of  either 
an  accomplice  or  an  approver.  KALLOO  v. 
Crown,  12  P.W  R.  1907,  Cr.  =  5  Cr.  L.J.  «7. 

(2) — Exhortation  to  confess, — The  mere  ex- 
hortation to  the  accused  to  speak  the  truth 
could  not  be  construed  into  an  inducement, 
threat  or  promise,  and,  least  of  all,  into  an 
inducement  to  make  a  false  confession,  and  is 
not  enough  to  exclude  evidence  of  a  confession, 
not  otherwise  improperly  induced.  GULABA 
V.  EMPRESS,  9  P.R.  1894,  Cr. 

(3) — Confession  induced  by  premise  of  pardon 
— Retracted  confession. — A  statement  by  an 
accused  person,  under  a  promise  of  pardon,  is 
not  evidence  against  him.  Where  a  confession 
made  by  an  accused,  wbo  had  been  in  police 
custody  for  four  days  in  tbt  Magistrate's  Court, 
was  retracted  by  him,  held,  that  the  confession 
was  properly  received  as  sufficient  for  convic- 
tion,   as  it  was  corroborated  by  other  evidence. 

Crown  v.  radha  Kishen,  9  P.R.  1869,  Cr. 

(4)  —  Confession  induced  by  deceit. — A  confes- 
sion otherwise  voluntarily  made  is  not  inadmis- 
sible merely  because  it  was  induced  by  deceit. 
Queen-Empress  v,  Mathub  Kubhr,  Rat. 
Un.  Cr.  C.  756. 

(5) — Inducement  to  covfess— Legality  of  con- 
viction based  on  such  confession, — A  conviction 
based  upon  the  evidence  of  an  approver,  who 
confessed  on  being  told  by  the  police  that  they 
were  in  possession  of  inlormation  that  impli- 
cated him  and  that  all  has  been  discovered,  is 
illegal.     In  re  JADOO  KHATOOA,  1  J.  G.  18. 

(6) — Confession  under  pressure — Statement 
admitting  crime,  but  pleading  compulsion  by 
others. — When  the  statements  made  by  the 
accused  amount  to  saying  that  the  other  accus- 
ed were  really  guilty,  and  any  share  they  had 
in  the  oSence  was  owing  to  compulsion,  they 
are  not  cotfcssiors  which  can  be  used  as 
against  the  other  accused.  QUEEN  V.  KISTO 
Mundul,  7  W.R.  8. 

(7) — Confession,  evidentiary  value  of — Per  sons 
confessing  must  be  free  agents. — To  give  weight 
to  the  confessions  of  prisoners  recorded  under 
the  Code  of  Criminal  Procedure,  there  should 
be  a  judicial  record  of  the  special  circumstances 
under  which  such  confessions  were  received  by 
the  Magistrate,  showing  in  whose  custody  the 
prisoners  were,  and  how  far  they  were  free 
agents.  QUEEN  V.  KODaI  KAHAR,  5  W.R. 
Cr.  6. 

(8)—Confessionmade  under  threat  for  pur- 
pose other  than  to  extort  confession — Evidence 
Act,  1879,  s.  24. — A  prisoner  was  tried  for 
wounding  with  intent  to  murder,  and  wounding 
with  intent  to  do  grievous   bodily   harm.     The 
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ofience  was  committed  on  the  high  seas  on 
board  a  ship  on  which  the  prisoner  was  a  sea- 
man. At  the  trial  it  was  proved  for  the  pro- 
secution that  the  master  of  the  ship  had  sailed 
from  Calcutta  and  could  not  be  found,  and  the 
Standing  Counsel  thereupon  tendered  in  evi- 
dence his  deposition  before  the  committing 
Magistrate,  which  contained  an  admission 
alleged  to  have  been  made  to  the  deponent  by 
the  prisoner,  when  in  custody.  The  Court  re- 
fused to  allow  the  portion  of  the  deposition 
containing  the  admission  to  be  read,  as  it  was 
stated  to  have  been  made  immediately  after 
the  prisoner,  with  others,  had  been  threatened 
by  the  witness  with  a  loaded  rifle;  it  was  imma- 
terial that  the  threat  was  not  made  to  extort  a 
confession,  but  to  suppress  an  attempt  at 
mutiny.     QUEEN  v.  HiCKS,  10  B.L.R.  Ap.  1. 

(9)— Crim.  Pro.  Code,  1882,  s.-  298— Con- 
fession  given  after  inducement — Conviction. — 
The  accused,  wbo  was  charged  with  the  cffence 
of  murder,  had  made  two  confessions,  tbe  first 
before  the  first  class  Magistrate  of  Juonar, 
and  the  second  before  the  committing  Magis- 
trate. On  his  trial  before  the  Court  of  Sessions, 
he  retracted  the  confessions  and  alleged  that 
he  was  beaten  by  the  police  and  that  the  con- 
fessions were  caused  by  inducement  offered  by 
the  police.  Held  :  (1)  that  for  the  proper  dis- 
posal of  the  CH?e,  it  should  have  determin- 
ed whether  the  confession  was  first  induced 
by  the  illegal  promise,  and  whether  that 
inducement  still  existed,  or  had  been  effectually 
dispelled  when  the  Magistrate  recorded  the 
confessions.  If  such  inducement  had  been 
given,  and  bad  not  been  effectually  dispelled 
until  after  the  respective  confessions  had  been 
recorded,  it  should  be  held  that  they  were  inad- 
missible ;  (2)  that  under  p.  298,  Crim.  Pro.  Code, 
it  is  the  duty  of  the  Judge"  at  bis  discretion,  to 
prevent  tbe  production  of  inadmissible  evidence, 
whether  ii  is  or  is  not  objected  to  by  the 
parties  ;"  and  also  "to  decide  upon  all  matters 
of  fact,  which  it  may  be  necessary  to  prove  in 
order  to  enable  evidence  of  particular  matters 
to  be  given."  The  Judge  ought:,  therefore,  to 
have  made  seme  enquiry  into  the  allegation  of 
the  prisoner  about  tbe  tutoring,  which  be  said 
had  resulted  in  his  confession.  QUEEN- 
EmpresSv.  Rupya,  Rat.  Un.  Cr.  C.  245  =  Cr. 
Rg.  12   of  1880. 

(10) — Confession  induced  by  false  allegation. 
—  A  confession  induced  by  false  allegations  is 
irrelevant  even  if  it  is  true  QUEEN-EMPRESS 
v.  Chintaman,  Rat.  Un.  Cr.  C.  153. 

(11) — Improperly  induced  and  inadmissible 
confession — Evidence  of  things  done  in  conse- 
quence of  such  confession- — In  consequence  of 
certain  incriminating  statements  which  an 
accused  person  was  improperly  induced  to  make 
by  a  promise  of  pardon  and  while  in  police 
custody,  a  witness  proceeded  to  a  certain  place 
and  made  enquiries  of  some  persons.      Held, 


1241  THE  ALL  INDIA  DIGEST, 


1242 


Con/ess/on— continued. 

4  — ConfeBsioos  obtained  by  inducement, 

threat,  etc. — continued. 

that  the  facts  that  the  accused  made  a  state- 
m3nt,  in  consequence  whereof  a  witness  visited 
a  certain  place  and  made  enquiries,  were  rele- 
vant facts  provable  againsc  the  accused,  owing 
to  the  circumstances  that  a  relevant  fact  was 
discovered  in  consequence  of  information  given 
by  the  accused,  if  the  discovery  be  itself  a  rele- 
vant fact,  being  capable  of  proof,  without  adduc- 
ing evidence  of  any  portion  of  an  inadmisaible 
confession.  KHANA  v.  EMPRESS,  34  P.R. 
1894,  Cr. 

(12) — Confession  made  on  tender  of  pardon 
held  out  to  accused — What  amounts  to  removal 
of  indxicement. — An  accused  person  made  a 
detailed  confession  to  a  Magistrate  implicating 
himself  and  others  which  was  duly  recorded. 
Subsequently  before  the  committing  Magistrate, 
be  admitted  the  statement  to  be  correct,  but 
stated  that  he  made  it,  as  the  Police  Superin- 
tendent and  the  Magistrate  had  told  him  that 
the  District  Magistrate  had  promised  him  a 
pardon,  and  the  Magistrate  to  whom  the  con- 
fession was  made  also  admitted  that.  Held, 
that  the  confession  was  inadmissible  owing  to 
the  inducement  which  the  Magistrate  held  out, 
it  being  immaterial  that  the  Magistrate  to 
whom  the  confession  was  made  had  no  author- 
ity for  what  be  said,  and  though  what  he 
said  did  not  amount  to  a  promise  of  pardon. 
Though,  when  the  committing  Magistrate  told 
an  accused  person  that  he  could  not  get  the 
pardon  which  the  Magistrate,  before  whom  the 
accused  made  the  confession  on  his  making  a 
promise  of  pardon,  had  promised,  the  accused 
adhered  to  his  original  confession  without 
however  repeating  it,  held,  that  he  was  under 
the  influence  of  the  inducement.  MahAMMAD 
Shaf.fi  v.  Empress,  1  P.R.  1899,  Cr. 

{IZ)— Evidence  Act,  I  o/lS72,  s.  2i— Confes- 
sions induced  hy  person  in  authority —Monlgd,! 
Magistrate,  such  a  person — Confession  vitiated, 
— A  Monigar  Magistrate  who  was  inquiring  into 
a  dacoity  case  said  to  the  accused,  who  requested 
the  monigar  not  to  report  against  him,  "it 
should  have  been  written  yesterday  ;  there  is  a 
hue  and  cry  against  you  ;  if  you  speak  the  truth 
we  would  consult  the  Head  Constable  and 
arrange,"  and  the  accused  thereupon  made  a 
confession,  held,  that  the  Village  Magistrate 
was  a  person  in  authority  within  the  meaning 
of  s,  24  of  the  Evidence  Act  and  that  the  arrange- 
ment was  an  inducement  intended  to  make  the 
accused  believe  that  he  would  be  saved  from 
prosecution  by  being  taken  as  a  witness  instead 
of  as  an  accused  person,  if  he  would  confess, 
and  that  the  confession  was  irrelevant  under 
s.  24.  Thandraya  Mudaly  v.  Emperor, 
26  M.  38  =  2  Weir  733, 

(14) — Evidence  Act,  s.  M— Confession  made 
to  son  of  Village  Magistrate.— Held,  that  a  con- 
fession to  the  son  of  a  Village  Magistrate,  who 
was  himself  acting  as  such,  was  receivable  in 
evidence,  as  it  was  not  caused  by  any  inducement 
sufficient  to  give  the  accused  person  reasonable 
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ground  for  supposing  that,  by  making  it,  he 
would  gain  any  advantage  or  avoid  evil  of  a 
temporal  nature  in  reference  to  the  proceedings 
against  him,  In  re  KUPPA  THACHAN,  2  Weir 
733. 

{15)— Evidence  Act,  s.  2i—Co7ifession  induced 
by  person  in  authority — Opinion  of  Court — 
Removal  of  impression  caused  by  inducement, 
— S.  24,  whilst  requiring  the  inducement  to  be 
ofiered  by  a  person  in  authority,  leaves  it 
entirely  to  the  Court  to  form  its  own  opinion 
as  to  whether  the  inducement,  throat  or  promise 
was  sufficient  to  lead  the  prisoner  to  suppose 
that  he  would  derive  some  benefit  or  avoid 
some  evil  of  a  temporal  nature.  The  words 
"you  had  better  pay  the  money,  than  goto 
jail,  and  it  is  better  for  you  to  tell  the  truth  " 
addressed  by  the  Travelling  Auditor  of  a  Rail- 
way Company  to  a  booking  clerk  charged  with 
defalcation,  were  held  to  operate  as  an  induce- 
ment, by  the  suggestion  which  they  carried 
with  them  that  the  prisoner  would  be  certainly 
sent  to  jail  if  he  did  not  confess  and  pay,  and 
that  if  he  did  so.  ho  would  not  be  sent.  Held^ 
also  that  the  Auditor  was  a  person  in  authority. 
The  term  "person  in  authority  "  is  not  to  be 
construed  in  any  restricted  sense.  It  is  not 
confined  to  a  person  having  control  over  the 
prosecutor  or  the  accused.  \_R.,  Rat.  Un.  Or. 
C.  245.]  Where  the  Travelling  Auditor  took 
the  accused,  after  inducing  him  to  confess  as 
mentioned  above,  to  the  Traffic  Manager,  before 
whome  he  signed  a  receipt  for  the  amount  with 
the  misappropriation  of  which  he  was  charged, 
held,  that  it  would  be  impossible  to  hold  that 
the  impression  had  been  effected  in  the  short 
interval  which  elapsed  be'j  ween  the  conversation 
in  the  prisoner's  house  and  the  signing  of  the 
receipt.  REG  v.  NAVROJI  Dadabhai  9  B  H 
C.  358  (383).     [R.,  10  Cr.  L.J.  344.] 

(l&)— Evidence  Act,  s.  1i— Confession  made 
after  hopes  of  pardon  held  out — Accomplice  evi- 
dence— Corroboration. — The  confession  of  an 
accused  made  before  a  Magistrate  cannot  be 
used  in  evidence  against  him  at  his  trial,  when 
the  police  had  told  him  that  he  would  get  a 
pardon  if  he  would  make  a  confession,  and  he 
made  that  confession  under  the  hope  of  obtain- 
ing the  pardon.  The  evidence  of  an  accomplice 
cannot  be  acted  upon,  without  corroboration  in 
material  particulars,  unless  it  is  such  that  the 
Court  can  unhesitatingly  receive  it.  Such  corro- 
boration must  be  independent  of  the  accom- 
plice, or  of  a  co-confessing  prisoner.  The  accom- 
plice must  be  corroborated  as  to  all  the  persona 
affected  by  his  evidence.  If  he  is  corroborated 
in  his  evidence  as  to  one  person,  there  will  still 
be  need  for  corroboration  of  his  testimony  with 
respect  to  the  other  prisoners.  ABDUL  Karim 
V.  King-Emperor,  1  a. L.J.  110  =  1  Cr  L  J 
211.  [R.,  35  M.  397  =  13  Cr.  L.J.  352  =  14  Ind! 
Cag.  896=1912  M.W.N.  549  =  12  M.L  T  1 
22  M.L.J.  490  =  1912  M.W.N,  207  =  13  Cr  L  j' 
305  =  14  Ind.  Cas.  849  =  11  M.L.T.  Sup  1  =  35 
M.  247.] 
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m)—Crim.  Pro.  Code,  1872,  ss.  344,  345, 
347 — Pardon  to  an  accused  person — Evidence — 
Evidence  Act,  s.  24. — Tender  of  pardon  to  a 
person  concerned  along  with  others  in  an 
ofience,  not  exclusively  triable  bj  a  Court  of 
Sessions,  and  his  examination  as  a  witness,  ara 
both  illegal.  And  his  statement  would  be 
irrelevant  and  inadmissible  with  reference  to 
s.  344,  Crim.  Pro.  Code,  and  s.  24,  Evidence 
Act.  Empress  of  India  v.   asghar  ali,  2 

A.  260.      [Aj.pl,  Rat.    Un.  Cr.  C.  461;  B.,  23 

B.  213,  10  M.L.J.  147.  25  M.  61,  P.C,  52  P,L 
R.  1902,  12  P.R.  1902,  16  C.P.L.R.  112.  100 
P. L.R,  1902,  33  G.  1353  =  10  C.W.N.  962  =  4 
Cr.  L.J.  165,  5  A.L.J.  691  =  A.W.N.  1908.  259  : 
D.,  L.B.R.  1872—1692,  246,  248,  252,  16  B. 
661,  13  Cr.  L.J.  33  =  5  S.L.R.  174  =  13  Ind. 
Gas.  273.] 

(18) — Evidence  Act,  s.  24 — Confession  to  a 
Puuchayat — Admissibility. — Where  the  matter 
before  a  Punchayat  was,  whether  or  not  the 
accused  had  by  their  acts  disqualified  them- 
selves from  further  social  intercourse  with  the 
rest  of  the  brotherhood,  and  the  accused  made 
statements  admitting  that  they  were  guilty  of 
murder,  held,  that  the  provisions  of  s.  24,  Evi- 
dence Act,  could  not  be  pleaded  against  their 
admissibility,  for  the  members  of  the  Puncha- 
yat  were  not  in  authority  over  them  within 
the  meaning  of  that  section,  nor  was  there  any 
threat,  inducement  or  promise,  made  with 
reference  to  any  charge  against  the  accused. 
[R.,  3  A.W.N.  129.]  Where  the  statements 
ascribed  to  the  accused  are  in  general  terms, 
and  represent  only  the  impression,  conveyed 
by  what  might  have  been  said,  to  the  minds 
of  the  witnesses,  they  should  not  be  accepted 
assufiScient  to  corroborate  the  evidence  of  the 
approver  or  to  support  the  conviction  of  the 
accused.  It  is  always  essential  that  the  Court 
should  know  as  nearly  as  possible  what  were 
the  words  used  by  the  supposed  confessors,  and 
vyhat  were  the  questions  or  matters  in  regard 
to  which  they  were  used.  EMPRESS  OF  INDIA 
V.  MOHAN  Lal,  i  A.  46  =  A.W.N.  1881,  84. 

(19) — Person  in  authority  —  Punchayat. — 
Where  a  Punchayat  was  assuming  an  authority 
and  was  leading  the  accused  to  believe  that  he 
had  that  authority,  held,  that  a  Court  would  be 
justified  in  holding  that  he  was  "a  person  in 
authority  "  within  the  meaning  of  s.  24.  NA- 
ZIR  JHARUDAR  v.  EMPEROR,  9  C,W,N.  374  = 
2CfLJ.255. 

(20) — Evidence  Act,  s.  24 — Accused  in  police 
custody— Confession,  voluntary  nature  of,  hoio 
to  he  ascertained  in  Sessions  trial — Confession 
when  irrelevant  under  s.  24. — Where  it  appears 
that  a  confessing  accused  has  been  in  the  cus- 
tody of  the  police  for  a  long  period  of  time,  the 
first  question  obviously  which  a  Magistrate 
ought  to  put  in  order  to  satisfy  himself  that  the 
confession  would  be  a  voluntary  one,  is,  how 
long  has  the  accused  been  in  custody.  If  there 
is  no  record  of  the  fact,   it   is   the  duty  of  thi; 
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Sessions  Judge,  before  holding  the  confession 
relevant  under  s.  24  of  the  Evidence  Act,  to 
send  for  the  Magistrate  and  to  satisfy  himself 
on  the  point.  [E,  U.B.R.  1903,1st  Quarter, 
Crim.  Pro.  Code,  13.]  It  is  a  mistake  to  sup- 
pose that  a  confession  cannot  be  irrelevant 
under  s.  24,  unless  it  can  be  alleged  that  there 
was  torture  leaving  marks  of  personal  violence- 
Under  the  section,  the  confession  becomes  irre- 
levant if  the  making  of  it  appears  to  have  been 
caused  by  any  inducement,  threat,  or  promise, 
etc.  Queen  Empress  v.  Narayan,  25  B. 
543  =  3  Bom. L.R.  122. 

(21) — Evidence  Act,  s.  28 — Confession  given 
after  promise — Removal  of  impression,  what 
amounts  to. — Where  a  promise  of  safety  wag 
made  by  a  police  officer,  to  whom  the  accused 
confessed,  which  confession  was  also  repeated 
before  the  committing  Magistrate  and  the 
accused  also  made  a  confession,  although  differ- 
ent in  some  respects,  before  a  Sessions  Judge, 
held,  that  the  confession  before  the  Magistrate- 
was  irrelevant,  and  that  the  Court  was  not  pre- 
pared to  hold  that  the  confession  before  the 
Court  of  Sessions  was  made  after  the  impres- 
sion caused  by  the  promise  by  the  police  officer 
had  been  fully  removed.  QUEEN  v,  MUSSA- 
MDTLuCHOO,  5  N.W.P.  86. 

■  (22)— Evidence  Act,  ss.  24  and  29 — Confession 
to  Medical  Officer, — The  accused  made  a  con- 
fession of  his  guilt  to  the  Medical  Officer  of  his 
Regiment,  who  told  the  accused,  when  he  was 
under  his  treatment  in  the  Hospital,  that  it 
would  be  better  for  him  to  tell  the  truth  as  to 
how  he  had  certain  wounds.  Held,  that  the 
Medical  Officer  was  not  a  person  in  authority 
in  respect  of  any  proceedings,  which  might  be 
contemplated  or  taken  against  the  accused, 
who  made  the  confession  to  him  ;  and  that  all 
that  he  represented  to  the  accused  was  that,  on 
medical  grounds,  it  would  be  for  the  accused's 
benefit,  if  he  told  the  truth  as  to  how  he  came 
by  the  wounds.  The  accused  made  his  confes- 
sion of  guilt  to  the  Commissioned  Officer  of 
their  Regiment,  who  stated  to  the  accused  that 
he  had  already  obtained  information  from 
another  person  and  promised  secrecy  if  he  told 
the  truth:  Held,  that  the  Commanding  OfEcer 
was  not  shown  to  be  a  person  in  authority  in 
relation  to  the  proceedings  that  were  to  be  taken 
against  the  accused  ;  and  that  the  alleged 
deception  and  inducement  were  covered  by  the 
provisions  of  s.  29  of  the  Act.  EMPEROR  v. 
Mahamad  Buksh  Karim  Buksh,  8  Bom.  L. 
R,  507  =  4  Cr. L.J.  49. 

5.— Retracted  Confessions. 

(1) — Retracted  co^^fession  of  approver. — Where 
the  statement  of  a  person  in  the  capacity  of  an 
approver  had  been  made  under  a  condition  not 
fulfilled,  vis.,  that  he  should  be  examined  at  the 
trial,  if  the  prosecution  was  not  prepared  to 
treat  him  as  a  witness,  preferring  to  deal  with 
him  as  a  co-accused,  bis  retracted  confession 
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would  be  irrelevant  under  a.  24,  Evidence  Aot, 
notwithstanding  the  special  provisions  of  cl  2 
of  s.  339,  Grim.  Pro.  Code.  189S.  MAHAMMAD 
SHAFPI  v.  Empress,  1  P.R  1899,  Cp.  See,  also, 
CbOWN  v.  RADHAKISHBN,  9  P.R.  1869,  Gr. 

(2) — Retracted  confession — Considerations  for 
the  Court, — In  cases  of  retracted  confessions, 
the  Court  should  consider  whether  the  story 
told  in  the  confession  is  itself  probably  true,  and 
it  must  see  whether  the  story  is  or  is  not  consist- 
ent with  such  evidence  in  the  case  as  it  believes. 
If  the  confession  bears  the  appearance  of  truth 
and  is  not  inconsistent  with  the  true  evidence 
on  the  record,  the  Judge  or  Magistrate  should 
convict  on  the  confession,  whether  it  is  with- 
drawn or  not.  Queen-Empress  v.  Nanna,  A. 
W.N.  1898,  69.  (20  A.  133  =  A.W.N.  1897,  224, 
R.) 

(3) —  Confession  —  Retraction  in  Sessions 
Court  — Circmnstances— Presumption,  — Where 
a  confession  was  made  before  a  Magistrate 
under  circumstances  not  liable  to  suspicion, 
and,  to  all  appearances,  fulfils  the  requirements 
of  the  law,  the  fact  that  it  is  retracted  in  the 
Sessions  Court  doas  not  negative  the  presump- 
tion of  the  genuineness  of  the  confession, 
Queen-Empress  v.BiNDA,  A.W.N.  1890,  178. 

(4) — Sessions  Judge — Duty — Retracted  con- 
fession.— In  cases  where  serious  importance  is 
attached  to  a  confession,  and  the  confession  is 
retracted  in  the  Sessions  Court,  it  is  the  duty 
of  the  Judge  to  inquire  and  ascertain  that  the 
confession  was  not  the  result  of  undue  infiiaence. 

Empress  v.  Madar,  A.W.N.  1885,  59,  F.B. 

(5) — Confession  —  Retractation  —  Duty  of 
Magistrate  and  Judge, — Where  a  confession 
made  before  a  Magistrate  i.'i  retracted  before  him 
or  before  the  Sessions  Judge,  and  a  charge  of 
coercion  or  torture  is  made  against  the  police 
in  whose  custody  the  accused  was  before  the 
confession,  it  is  the  duty  of  the  Court  to 
inquire  into  the  circumstances  under  which 
the  confession  was  made  and  the  manner  in 
which  the  case  was  investigated  prior  to  the 
confession.  EMPRESS  v.  RAMANAND,  A.W.N. 
188S,  221. 

(6  &  7) — Confession  subsequently  retracted — 
Confession  retracted  before  Sessions  Judge — 
Evidentiary  value, — A  confession  before  the 
Magistrate,  though  afterwards  retracted  by  the 
Sessions  Court,  is  evidence  against  the  party 
making  it,  under  s.  366  of  the  Code  of  Criminal 
Procedure,  1861.  QUEEN  v.  MUSSAMAT 
Jema,  8  W.R.Cr.  40. 

(8) — Confession — Conviction,  based  on  confes- 
sion subsequently  retracted  not  illegal. — It 
cannot  be  laid  down  as  an  absolute  rule  of  law 
that  a  confession  made  and  subsequently  re- 
tracted by  a  prisoner  cannot  be  accepted  as 
evidence  of  his  guilt,  without  independent 
oorroboip,tive  evidence.  The  weight  to  be  given 
to  a  retracted  confession  must  depend  upon  the 
circumstances  under  which  the  confession  was 
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originally  given,  and  the  circumstances  under 
which  it  was  retracted,  including  the  reasons 
given  by  the  prisoner  for  his  retractation.  SAJ- 
jadHussainv.  Emperor,  16  PR.  i903,  Cr. 
=  153  P.L.R.  1903.  (21  M.  83,  F.;20A.  1.33,  ii.; 
21  P  R.  1R69,  Cr.,  7  P.R.  1899,  Cr..  D  )  [R.,  24 
P.W.R.  1909,  Cr.  =  4  Ind.Cas.  429  =  153  P.L.R. 
1909,  Cr.  =  10Cr.  L.J.  534.] 

(9) — Retracted  confession,  value  of. — It  is  not 
proper  to  convict  an  accused  solely  on  his  con- 
fession to  a  Myook  which  was  retracted  at  a 
Sessions  trial.  '  NGA  THA  Maung  v.  QUEEN- 
Empress,  L.B.R.  1872—1892,497. 

(10) — Retracted  confession,  value  of, — A  con- 
fession though  made  voluntarily  by  an  accused 
person  before  a  Magistrate,  if  subsequently 
retracted,  is  not  sufficient  by  itself  to  justify 
a  Sessions  Court  in  actins;  upon  it.  QUEEN- 
Empress  v.  BALYA  Dagdu,  Rat.  Un.  Cr.  C. 
952  =  Cr.Rg  3  of  1898. 

Ill)— Retracted  confession,  value  o/.  —  Even 
in  cases  where  there  is  a  confession,  the  Magis- 
trate must  take  all  the  evidence  of  the  offence 
available,  since,  in  many  cases,  confessions  are 
retracted  in  the  Sessions  Court.  QueenEm- 
PRESS  V.  Mahadu  Vithoba,  Rat.  Un.  Cr.  C. 
842  =  Ci?.  Rg.  11  of  1896. 

(12)  — Retracted  confession  good  evidence 
against  the  person  making  it,  but  not  against 
others. — It  is  a  recognised  rule  of  the  law  of 
evidence,  that  a  retracted  confession  may  be 
used  against  the  person  making  it.  but  not 
against  other  accused  jointly  with  bim.  CHET 
Sing  V.  Grown,  28  P.W  R.  i907  =  7Cr.  LJ. 
227.  [R..,  12  Gr.  L.J.  276  =  10  Ind.  Gas.  857  = 
5  P.R.  1911,  Cr.=91  P.L.R.  1911  =  27  P.WR. 
1911,  Gr.] 

(13) — Retracted  confession — Points  to  beconsi- 
dered—Crim.  Pro,  Code,  1882,  ss.  164,  364.— 
Where  a  confession  made  by  a  prisoner  is  with- 
drawn at  a  later  stage  and  allegations  are  made 
of  improper  conduct  in  obtaming  the  confession, 
an  enquiry  mast  be  made  as  to  the  circum- 
stannes  under  which  the  prisoner  confessed, 
Padan  Byu  V.  Queen-Empress,  L.B.R. 
1872—1892,  423. 

(14)—  Retracted  — of  accused — Its  admisibi- 
lity  against  co-accused. — A  confession  made  by 
one  accused  person  before  the  Township  Magis- 
rate  and  admitted  before  a  Sub-Divisional 
Magistrate  but  repudiated  by  such  accused 
when  the  District  Magistrate,  empowered  under 
8.  80,  Grim.  Pro.  Code,  began  his  trial,  is  not 
admissible  in  evidence  »gainst  the  co-accused, 
who  were  tried  jointly  with  him.  PAT  THAN 
V.  Queen-Empress,  L.B.R.  1893—1900, 
642. 

(15)  —  Confession  —  Retracted  confession — 
Value  of  confession  against  co-accused. — The  net 
result  of  authorities  on  the  value  of  confessions 
seems  to  be  this :  (i)  That  it  is  not  illegal  to 
base  a  conviction  upon  the  uncorroborated  con- 
fession of  an  accused  person,  provided  the  Court 
is  satisfied  that  the  confession  was  voluntary 
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and  is  true  in  fact ;  (ii),  that,  fiom  the  point  of 
view  of  legality,  pure  and  simple,  the  fact  that  a 
confession  has  been  retracted  is  immaterial  ;  (iii) 
that  the  use  to  be  made  by  the  Court  of  a  con- 
fession, whether  retracted  or  not,  is  a  matter 
rather  of  prudence  than  of  law.  the  business  of 
the  Court  being  to  make  up  its  mind,  in  accord- 
ance with  the  dictates  of  common  sense, 
whether  it  is  safe  to  believe  the  confession  or 
not  ;  (iv)  that  experience  and  common  sense 
show  that,  in  the  absence  of  corroboration  in 
material  particulars,  it  is  not  safe  to  convict  on 
a  confession,  unless  from  the  peculiar  circum- 
stances in  which  it  was  made  and  judging  from 
the  reasons,  alleged  or  apparent  of  the  retraction, 
there  remain  a  high  degree  of  certainty  that 
the  confession,  notwithstanding  its  having  been 
resiled  from,  is  genuine  ;  (v)  that,  when  it  is  a 
question  of  using  a  confession  against  a  co- 
accused  of  the  person  confessing  and  the  Court 
would  not  be  prepared  to  accept  the  confession 
per  se  as  sufficient,  the  corroboration  ought  to 
be  of  the  kind  that  not  only  confirms  the 
general  story  of  the  crime,  but  also,  unmistak- 
ably, connects  the  said  co-accused  with  the 
crime.  JAWAN  v.  EMPEROR.  264  P.L.R.  1914 
-15  Cr  L.J,  626  =  30  P.R.  1914,  Cr.  =  25  Ind. 
Cas.  631  =  50  P.W.R.  1914,  Cr. 

{IG)— Evidence  Act,  s.  30— Retracted  con- 
fession— Evidence  against  co-accused. — There  is 
nothing  in  s.  30  or  the  Evidence  Act  which 
would  exclude,  as  against  persons  being  jointly 
tried  for  the  same  ofience,  a  confession  made  by 
one  of  the  accused  duly  proved,  simply  because, 
at  the  trial,  the  confession  la  withdrawn  or 
denied.  The  word  "  confession"  must  be  strictly 
interpreted  for  the  purpose  of  s.  30,  Evidence 
Act.  '  A  confession  must  be  a  confession  of  guilt 
or  a  confession  of  facts  which  constitute  in  law 
the  ofience  charged.  Mere  admis  ions  of  incrimi- 
nating facts  will  not  amount  to  a  confession, 
unless  those  facts  and  the  necessary  inferences 
from  them  amount  to  an  ofience.  AungTHEIN 
V.  CROWN,  1  L.B.R.  133.  (L.B  R.  1893—1900, 
642,  Diss) 

{VI)— Motive  for  retracted  confession,  if  a 
ground  for  mitigating  sentence— Admissibility  of 
retracted  concession — Independent  corroborative 
evidence  no',  absolutely  necessary — Accused  to 
prove  that  what  he  admitted  is  really  untrue. — 
Spontaneous  confessions  are  often  induced  by 
hope  or  belief  of  mitigation  of  punishment. 
Self-interest  is  the  source  from  which  the  act 
comes.  Such  being  the  case,  an  ofiender 
should  not  receive  a  less  punishment  than  he 
ordinarily  would  receive,  merely  because,  in 
pursuance  of  what  he  considered  best  in  his 
own  interests,  he  confes-sed  his  crime.  An 
accused  person's  prompt  confession  may  no 
doubt  be  of  use  to  the  authorities,  and  in  put- 
ting the  police  upon  the  track  of,  and  in  help- 
ing them  to  find,  the  other  oSenders,  but  the 
executive  authorities  have  much  better  means 
of  knowing  what  aid  an  accused  has  in  fact 
given  than  the  Courts  have,  and  any  question 
whether  a  sentence  should  be  mitigated  on  such 
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ground  is  one  for  such  authorities  to  deal  with 
upon  an  appeal  for  the  clemency  of  the  Crown. 
The  mere  fact  that  a  confession  has  been  sub- 
sequently retracted  will  not  make  it  inadmissi- 
ble against  the  accused  ;  but,  before  a  Court 
can  act  upon  such  a  confession,  it  must  be 
satisfied  as  to  its  truth-  There  is  no  rule  of 
law  that  a  retracted  confession  must  be  sup- 
ported by  independent  reliable  evidence  corro- 
borating it  in  material  particulars.  The  use  to 
be  made  of  such  a  confession  is  a  matter  of 
prudence  rather  than  of  law.  If  a  Judge  believes 
that  a  confession  made  by  a  prisoner,  although 
subssquently  withdrawn,  contains  a  true 
account  of  that  prisoner's  connection  with  the 
crime,  the  Judge  is  bound  to  act,  as  far  as 
that  prisoner  is  concerned,  on  that  confession, 
which  he  believes  to  be  true.  The  possible 
malpractices  of  the  police  should  be  borne  in 
mind  in  estimating  retracted  confessions. 
Neither  the  accused's  confession,  nor  the  record 
of  the  Magistrate's  belief  that  the  confession 
had  been  voluntarily  made  is  conclusive  proof 
that  it  was  so  made,  but,  having  made  the 
admission  that  it  was  so  made,  it  lay  upon  the 
accused  to  adduce,  if  not  actual  evidence,  at 
least  some  well-founded  and  probable  reason 
for  the  Court's  coming  to  the  conclusion  that 
what  ho  admitted  was  not  in  reality  the  fact. 
CHIT  SUN  v.  Crown,  l  L.B.R.  238.  (10  M.  295, 
12  M.  123,  L.B.R.  1872—1892,  497,  18  A.  78, 
27  C.  295,  R.  ;  21  M.  83,  20  A.  133,  19  B.  728, 
F.)  [R.,  6  Bur,  L.T.  47  =  14  Cr.  L.J.  179  =  19 
Ind.  Cas.  179.] 

(18) — Retracted  confessions—  Corroboration, 
— Where  a  prisoner,  accused  of  murder,  made  a 
confessional  statement,  which  was  recorded  by 
the  Village  Munsifi,  and  repeated  the  same 
before  the  committing  Magistrate  and  before 
the  Sessions  Judge,  but  on  appeal  to  the  High 
Court,  after  having  been  sentenced  to  death,  he 
retracted  those  statements  ;  held,  that  as  the 
prisoner  had  withdrawn  all  the  confessional 
statements,  it  was  necessary  to  examine  the 
evidence  and  see  if  there  was  reliable  evidence 
to  corroborate,  to  a  material  extent  and  in 
material  particulars,  the  statements  contained 
in  tbe  withdrawn  confessional  statements.  If 
no  such  corroborative  evidence  existed,  then  the 
contradictory  statements  remained,  and  doubt 
would  exist  as  to  which  statement  was  true, 
and  tbe  confessional  statements  could  not  be 
relied  on  against  the  prisoner.  The  fact  that, 
after  the  first  confessional  statements,  the 
prisoner  made  several  others,  subsequently,  to 
the  same  eSect,  including  the  confessional 
statement  made  at  the  trial,  could  not  be 
accepted  as  a  corroboration  of  the  prior  state- 
ment as  such  subsequent  statements  themselves 
would  require  corroboration  as  they  were  with- 
drawn. Queen-Empress  v.  Rangi,  10  M. 
295  =  2  Weir  361.  [Diss.,  19  B.  728  (729),  1 
L.B.R.  238,  Rat.  Un.  Cr.  C.  719  ;  Appl,  27  C. 
295  =  4  C.W.N.  129  ;  R.,  18  A.  78  =  15  A.W.N. 
227;  20  A.  lg3 ;  12  M.,  123  =  2  Weir  376,  2 
Weir  510.] 
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5. — Retracted  Confessions— confinueei. 

(19) —  Retracted  confession  —  Necessity  for 
corroboration. — Some  corroborative  evidence  is 
necessary  to  warrant  a  Court  in  acting  upon  a 
retracted  confession.  EMPRESS  v.  TiKA  RAM, 
A.W.N.  1886,  22. 

{'20)~ Retracted  confession  —  Necessity  for 
corroboration. — A  retracted  confession  must  be 
supported  by  independent  reliable  evidence  corro- 
borating it  in  material  particulars.  Depositions 
read  under  a.  288  and  retracted  at  the  trial  are 
not  by  ihemFelves  material  corroboration. 
Queen-Empress  v-  Bharmappa,  12  M.  123 
=  2  Weir  376.  [Diss.,  19  B.  728  ;  F,  L.B.R. 
187-2— 1892,  497,  2  Weir  509  ;  AppL,  Rat.  Un. 
Or.  C.  89i;Appr.,  27  G.  295  ;  ^.,'21  A.  111  =  18 
A.W.N.  196=13C,P  LR.  107  =  1  L.BR.  238, 
Rat.  Un.  Cr.  C  719  =  2  Weir  510.] 

(21) —Corroboration  in  material  particulars.  ~~ 
Where  the  only  evidence  against  tv?o  persons, 
accused  of  murder,  where  their  confe.^sions 
which,  taken  together,  conclusively  proved  the 
guilt  of  both,  but  which  were  subsequently 
retracted,  and  where  there  was  no  proof  that 
the  confessions  had  been  extorted  or  obtained 
by  inducement  by  the  police,  held  that  the 
accused  were  rightly  convicted  of  murder  inas- 
much as  the  confessions  were  sufficiently 
corroborated  in  ma.terial  particulars  by  other 
witnesses.  QUBEN-EMPRESS  v  RARU  NAYAR, 
19  M.  482  =  2  Weir  745.  [fi.,  13  C.P.L.R. 
107.] 

(22, — Necessttu  for  corroboration — Rule  as 
to. — It  cannot  be  laid  down  as  an  absolute  rule 
of  law  that  a  confession  made  and  subsequently 
retracted  by  a  prisoner  cinnot  be  accepted  as 
evidence  of  his  guilt  veithout  independent  cor- 
roborative evidence.  The  weight  to  be  given  to 
such  a  confession  must  depend  upon  the  cir- 
cumstances under  which  the  confession  was  ori- 
ginally givfau  and  under  which  it  was  retracted, 
including  the  reasons  given  by  the  prisoner  for 
his  retraction,  A  confession,  in  itself  reason- 
able, and  probable,  must,  if  repeated  more 
than  once  and  retracted  only  at  a  late  stage  in 
the  proceedings,  has  greater  weight  attached  to 
it  than  a  confession  made  only  once  and  retract- 
ed after  a  short  interval.  The  question  which 
should  be  put  to  the  Jury  regarding  such  con- 
fessions is  not  whether  they  are  corroborated 
by  independent  evidence,  but  whether,  having 
regard  to  the  circumstances  under  which  they 
were  made  and  retracted,  and  all  the  circum- 
stances connected  with  them,  it  was  more 
probable  that  the  original  confessions  or  the 
statements  retracting  them  were  true.  An 
omission  on  the  part  of  the  Judge  to  put  this 
question  to  the  Jury  amounts  to  a  misdirection. 
Queen-Empress  V.Raman,  21 M.  83  =  2  Weir 
503.  [F.,  22  B.  316,  16  P.R  1903,  Cr.  =  153P. 
LR.  1903;  R.,  13  Cr.L.J.  763  =  17Ind.  Gas.  75 
=  23  ML. J.  445  =  1912  M.W.N.  lUl.  1  L.B. 
R.  2.38.] 

(23)  —Retracted  confession — Necessity  for  cor- 
roboration.— A  retracted  confession  should  carry 
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practically  no  weight  as  against  a  person  other 
than  the  maker  ;  and  the  very  fullest  corro- 
boration would  be  necessary  in  such  a  case,  far 
more  than  would  ba  demanded  for  the  sworn 
testimony  of  an  accomplice  on  oath.  Yasin 
V.King-Emperor,  28  C  689=3  C.W.N  670. 
[R  ,  38  C.  559=15  C.W.N.  98  =  8  Ind.  Gas. 
1059  =  12  Cr.  L.J.  2,  12  Cr.  L.J.  286  =  15  C.W. 
N.  593  =  10  Ind.  Cas.  582] 

(24) — Retracted  confession  —Necessity  for  cor- 
roboration.— It  is  obviously  important  that,  in 
cases  where  a  retracted  confession  is  the  evi- 
dence chiefly  relied  on  by  the  prosecution,  not 
only  should  the  Court  be  satisfied  as  to  the  fal- 
sity of  any  allegations  as  to  improper  pressure  by 
the  police,  but  should  use  every  reasonable 
efiort  to  ascertain  to  what  extent,  if  any,  the 
details  of  the  confession  are  corroborated. 
Queen-Empress  v.  Bhagi,  Rat,  Un.  Cr.  C. 
242. 

(25) — Value  of  retracted  confession— Necessity 
for  corroboration. — The  High  Court  of  Bombay, 
while  fully  conscious  of  the  need  of  caution  in 
dealing  with  retracted  confessions,  has  re- 
frained from  laying  down  any  binding  rule, 
such  as  that  a  retracted  confession  must  be 
supported  by  independent  reliable  evidence  cor- 
roborating it  in  material  particulars.  It  has 
treated  the  value  of  a  retracted  confession  as 
a  matter  of  prudence  than  of  law.  A  retracted 
confession,  if  proved  to  have  been  voluntarily 
made,  can  be  considered  along  with  the  other 
evidence,  in  the  case.  QUEEN-EMPRESS  v. 
Gharya,  19  B.  728.  [B  .  Rat.  Un.  Cr.  C.  842, 
Rat.  Un.  Cr.  C.  952,  23  B.  316,  1  L.BR.  238.] 

(26) — Value  of  retracted  confession — Necessity 
for  corroboration. — If  a  Judge  believes  that  a 
confession  made  by  a  prisoner,  although  sub- 
sequently withdrawn,  contains  a  true  account 
of  that  prisoner's  crime,  the  Judge  is  bound  to 
act,  so  far  as  the  prisoner  is  concerned,  on  that 
confession,  which  he  believes  to  be  true.  When 
a  confession  is  not  supported  by  the  evidence  of 
witnesses,  a  Judge  must  examine  carefully  to 
see  whether  it  gives  details  which  indicate  that 
it  is  a  natural  narrative  of  what  took  place  in 
the  presence  of  the  man  making  it,  and  is  not 
at  variance  with  any  evidence  in  the  case  which 
is  believed,  and  is  not  merely  a  parrot-like 
repetition  of  a  story  put  into  the  man's  mouth. 
QUEEN-EMPRESS  v.  Maiku  LAL,  20  A.  133  = 
A.W.N.  1897,  224.  (18  A.  78,  10  M.  295,  R.) 
[F„  29  A.  434  =  A.W.N.  1907,  140  =  4  A.L-J. 
310  =  5  Cr.  L.J.  360;  i?,  23  B.  316,  1  L.B.R, 
238,  153  P.L.R.  1903  =  16  P.R.  1903,  Cr.] 

(27) — Retracted  confession,  value  of — Corrobo- 
ration,—It  is  unsafe  to  rely  and  act  upon 
retracted  confessions  unless,  upon  a  considera- 
tion of  the  whole  of  the  evidence  in  the  case, 
the  Court  is  in  a  position  to  come  to  the 
unhesitating  conclusion  that  the  confessions 
were  true.  It  is  very  difficult,  if  not  impossible, 
to  come  to  such  a  conclusion  unless  those 
retracted  confessions  are  corroborated  by  credible 
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independent  evidence.  Qdeen-Empress  v. 
Mahabir,  18  A.  78  =  A.W.N.  1893,  227.  (10 
M.  '295,  R  )  [Diss.,  I  L.B.R.  233;  R.,  20  A, 
133,  10  P.R.  1914,  Or.,  3  P.W.R.  1907,  Cr.] 

f28) — Retracted  confession — Corroboration. — 
In  the  absence  of  any  corroboration  by  credible 
and  independent  evidence,  it  is  unsafe  in  the 
majority  of  oases  to  found  a  conviction  on  a 
retracted  confession.  A  retracted  deposition 
does  not  in  itself  aiiord  a  sufficient  corrobora- 
tion of  a  retracted  confession.  EMPRESS  v. 
Chutia,  13  C.P.L.R.  107. 

(29) — Evidence — Retracted  confession — Sovte 
accused  not  present  whin  confession  made — 
Corroboration  of  approver's  evidence. — Certain 
accused  persons  made  confessions  which  led 
to  the  arrest  of  certain  other  persons.  The 
confessions  were  subsequently  retracted,  but 
were  corroborated  by  the  evidence  of  the  appro- 
ver. Held  that  the  retracted  confessions, 
taken  behind  the  back  of  the  accused  who  had 
no  opportunity  of  cross-examining  the  persons 
who  made  them,  were  not  sufficient  corrobora- 
tion of  the  approver's  evidence  and  no  conviction 
should  be  based  on  them.  DEBT  Dayal  v. 
King-Emperor,  11  A.L.J.  73  =  18  Ind.  Cas. 
672  =  14  Cr.  L,J.  112 

(30) — Confession  retracted  at  trial — Its  value 
when  uncorroborated  by  any  other  direct  evi- 
dence— Production  of  thing  unconnected  v:ith 
commission  of  crime. — C  was  convicted  of 
causing  the  death  of  J,  by  fracturing  her  skull. 
C  made  a  confession  before  a  Magistrate,  which 
she  retracted  in  the  Court  of  the  trying  Magis- 
trate. Except  the  evidence  of  one  witness,  who 
said  he  saw  the  two  women  quarrelling,  there 
was  no  proof  whatever  to  show  that  C,  com- 
mitted the  crime.  Held,  that  it  is  not  safe  to 
convict  an  accused  person  on  his  retracted  con- 
fession standing  by  itself  uncorroborated. 
Held,  also,  that  production  by  an  accused 
person,  while  in  the  hands  of  the  Police,  of  a 
thing  unconnected  with  the  commission  of  the 
crime  is  not  admissible  in  evidence  against 
him.  MT.  ChANDAN  v.  CroWN.  3  P.W.R. 
1907,  Cr.  (21  P.R.  1869,  Cr.,  5  C.W.N.  670, 
18  A.  78,  27  C.  295.  F  i 

{'Sl)—Crim.Pro.Code  (1898),  s.  288— Con- 
cession 7nade  to  a  Magistrate  and  retracted  at 
Sessions  trial  —Evidence  brought  under  s.  288 — 
Corroboration. — Where  there  are  two  sets  of 
evidence,  neither  of  which  can  alone  be  accept- 
ed without  corroboration,  they  cannot  be  taken 
to  corroborate  one  another,  and  joined  together 
so  as  to  justify  any  Court  in  taking  action  on 
such  evidence.  Evidence  brought  in  under 
s.  288  cannot  be  accepted  as  proper  corrobora- 
tion of  a  confession  made  to  a  Magistrate  and 
retracted  at  the  Sessions  trial,  especially  when 
that  confession  was  not  fairly  obtained  and  was 
not  voluntarv.  QueEN-EMPRESS  v.  JADUB 
DAS,  27  C.  295  =  4  C.W.N.  129.  (12  B  L.R. 
Ap.  15  =  21  W.R.  Cr.  49,  10  M.  295,  12  M. 
123,  R.dAppr.).     IF.,   7   C.W.N.   345;    R„ 
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13  C.P.L.R.  107,  13  Cr.  L.J.  352  =  14  Ind.  Cas, 
896  =  12  M.L.T.  1  =  1912  M.W.N.  549,  1  L.B. 
R.  238,  3  P.W.R.  1907.  Cr.,  264  P. L.R  1914 
=  30  P.R.  1914.  Cr.  =  15  Cr.  |L.J.  626  =  25  Ind. 

Cas.  634.] 

(32) — Retracted  confession — Evidence  of  ac- 
complice corroborated  in  material  particulars — 
Evidence  Act,  I  of  1872,  ss.  133  and  114.— A 
person,  who  was  charged  with  murder,  made  a 
confessional  statement  which  was  recorded 
under  s.  164,  Crim.  Pro.  Code,  but  subsequently 
in  the  Sessions  Court,  he  repudiated  those 
statements.  One  of  the  accused,  who  was  taken 
as  approver,  deposed  against  him,  and  he  was 
corroborated  in  certain  most  important  parti- 
culars by  some  witnesses.  Held,  that  the  ac- 
cused was  properly  convicted  as  there  were  no 
grounds  for  supposing  that  the  confessional 
statement  was  not  given  voluntarily  and  as 
the  evidence  of  the  approver  was  sufficiently 
corroborated  bv  other  witnesses.  KlNG-EMPE- 
ROR  V.  MOHIUDDIN  Sahib,  25  M  143  =  2 
Weir  800.  [fl..  13  Cr.  L.J.  305  =  14  Ind.  Cas. 
849=1912  M.W.N.  207  =  22  M.L.J.  490  =  11 
M.L.T.  Supl.  1  =  35  M.  247.  35  M.  397  =  1912 
M.W.N.  549  =  12  M.L.T.  1  =  13  Or.  L.J.  352  = 

14  Ind.  Cas.  896.] 

(33) — Confession— Statement  by  a  person  not 
ijnplicating  himself — Inadmissibility  of  suoh  a 
statement — CircuniHtantial  evidence  —Evidence 
Act,  ss.  11  and  BO— Murder. — Held  that  : — 
(1)  A  statement  of  an  accused  to  the  efiect  that, 
under  threats  of  death,  he  was  forced  to  sit  out- 
side the  door  of  the  house  where  a  murder  was 
being  committed,  to  warn  the  fmurderers  of  the 
approach  of  anybody,  and  not  to  divulge  the 
secret  and  to  remain  an  impassive  agent  in  the 
crime,  and  that  he  took  no  part  in,  on  the  other 
hand  he  vainly  tried  to  dissuade  the  co-accused 
from  committing  the  crime,  does  not  amount 
to  a  confession  of  either  murder  or  its  abetment, 
and  consequently  is  also  inadmissible  in  evi- 
dence under  s.  30  of  Act  I  of  1872,  against  the 
co-accused.  (2)  A  retracted  confession,  though 
admissible  in  evidence,  is  not  of  much  value. 
(3)  The  circumstantial  evidence,  not  satisfact- 
orily explained,  to  the  following  efiect.  is  suffi- 
cient to  convict  G  and  S  of  murder,  even  in  the 
absence  of  a  clear  and  strong  motive  for  com- 
mitting it.  "  The  deceased  was  the  wife  of  one 
G  who  was  living  with  her  in  the  quarters  ad- 
joining these  occupied  by  S  his  brother  at  M  ; 
on  25th  May  she  was  seen  alive  in  the  company 
of  G  and  S,  and  said  she  was  going  ofi  early 
next  day  with  G  to  K  ;  and  after  25Dh  she  dis. 
appeared  and  was  never  heard  of  until  her  body 
was  found  in  a  well  at  M  on  ii6th  July.  The 
medical  opinion  was  that  the  body  was  that  of 
a  woman  and  was  thrown  down  the  well  after 
being  fully  murdered  and  it  must  have  been  in 
water  from  two  to  four  weeks.  G  arrived  at  K 
without  her  on  27th  July  ;  neither  G  nor  S  gave 
report  to  the  Police  of  her  disappearance  and 
on  the  6th  August  ornaments  worn  by  her  were 
found    with    S,"     (4)  Satisfactory    proof    that 
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olot.hea  found  on  the  body  of  a  murdered  person 
belong  to  him  and  were  worn  by  him  imme- 
diately before  disappearance  ia  sufficient  to  find 
that  the  corpse  is  of  that  person,  although  it  is 
too  decomposed  to  be  identified  otherwise.  GUL 
Hassan  and  Rasul  Khan  v  Crown,  38  P. 
W.R.Cr.  1910  =  24  PR.  1910  =  193  P  L.R.  1910 
=  8  Ind.  Gas.  250  =  11  Cr.  L  J.  604. 

(34) — Confession  given  under  coercion — Sub- 
sequent loithdraival  —  Confession  at  variance 
with  the  evidence. — Whore  a  prisoner,  a  young 
girl  of  15  years  of  age,  who  was  suddenly  charged 
with  a  serious  ofience  and  was  kept  in  police 
custody  for  some  time,  made  a  confession  to  a 
Magistrate,  after  being  beaten  by  the  police 
with  a  view  to  forsing  her  to  make  it,  which 
she  subsequently  retracted,  held  that  it  could 
not  be  relied  upon,  especially,  when  it  was  in- 
consistent with  the  evidence  given  in  the  case 
by  the  prosecution  witnesses.  MOTIJAN  BiBEE 
V.  Crown,  6  C.W.N.  380. 

(35)—Exa7nination  of  accused,  record  of — 
Proof  of  identity  of  person  loho  raade  confession. 
—  If  the  accused  was  examined  in  a  language 
which  the  Magistrate  understood  and  was  able 
to  write,  then  the  record  of  the  examination,  if 
made  in  another  language,  is  inadmissible,  and 
no  evidence  can  be  admitted  to  prove  what 
statement  was  made  by  the  aoousei.  It  is  not 
the  practice  to  base  a  conviotioo  upon  a  retract- 
ed confession,  unless  it  is  corroborated.  That 
a  person,  who  is  being  tried,  is  the  same  person 
as  the  person  who  made  the  confession  must 
be  Droved.  Queen-Bmpress  v.  Ramzan  ALI, 
L,B.R.  1893—1900,  70.  (ll  C.ISSO,  14  C.  539.  15 
C.  595,  17  C.  862,  9  M.  224,  F.\  14  B.  3.S1,  B.) 

(36)  -  Confeaion  retracted— Corroboration — 
Penal  Code,  ss-  114,  302,  conviction  under — 
Charge  under  s.  302,  Penal  Code. — Where  a 
confession  was  taken  by  a  Magistrate  in  jail 
with  a  police  officer  in  the  next  room  and  was 
subsequently  retracted.  Held,  such  a  confes- 
sion could  not  be  acted  upon  unless  supported 
by  very  good  corroboration  Quare.  —Whether 
a  person  charged  under  s.  302,  as  a  principal, 
can  be  convicted  under  ss.  302  and  114  as  an 
abettor.  SHEIKH  SOHALI  v.  KING-EMPEROR, 
It  C.L.J.  273. 

(37) — Confessions — Subsequent  loithdraioal — 
Value. — Where  the  only  evidence  in  a  criminal 
case  was  the  confession  of  the  accused  made 
before  the  Magistrate  but  subsequently  retract- 
ed, and  where  it  was  found  that  the  police  mis- 
conducted themselves  in  the  search  of  the  houses 
of  the  prisoners  who  confessed,  the  High  Ccurt 
set  aside  the  conviction.  In  re  SOFIRUDBEN, 
2  C.L.R.   132. 

(38) — Confession  retracted  subsequently — 
Pardon  — Statement  by  the  accused,  after  accept- 
ing pardon,  retracted  subsequently,— A  confes- 
sion made  before  the  Magistrate,  though  after- 
wards retracted,  is  evidence  against  the  party 
making  it ;  and  the  statement  of  an  accused 
made  after  accepting  a  pardon,  is  not  inadmis- 
sible   in    evidenoe    by    reason   of  the    person 
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making  it  having  retracted  it  before  the  com- 
mitting Magi.-itrate.  Sahib  DIN  v.  EMPRESS 
OF  India,  PL  R.  1900,  19,  Cr. 

(39) — Retracted,  uncorroborated,  contradicted 
inconsistent  confession,  value  of. — A  conviction 
cannot  be  prudently  based  upon  a  retracted 
confession  when  not  only  uncorroborated,  but 
actually  contradicted  by  the  other  evidence  on 
record,  and  when  containing  a  story  intrinsi- 
cally improbable.  BiPAT  v.  QUEEN  EMPRESS, 
Supp.  IOC.  13.  (19  B  728,  D.\  A.W.N.  1895. 
227,  R.) 

(iO)  — Confession  retracted  as  having  been 
induced  by  torture — Duty  of  Judge  when  it  is 
sought  to  be  used  against  co-accused— Evidence 
Act,  s,  30  — Where  a  confession  is  retracted  by 
the  accused  on  the  ground  that  it  was  induced 
by  torture,  and  espouially  when  the  confession, 
after  admission,  is  to  be  taken  into  considera- 
tion against  his  co-aocused  under  s.  .30,  Evi- 
dence Act,  and  the  accused  has  marks  of 
violence  on  his  body,  it  may  be  the  proper 
course  for  the  Judge  to  take  evidence  about  the 
circumstances  before  admitting  the  confession 
in  evidence.  QueEN-EmpRESS  v.  BALAPPA, 
Rat.  Uo.  Cr.  C.  730  =  Cr.  Rg.  58  of  1894. 

(41) — Retracted  confessions — Practice. — The 
practice  of  the  High  Court  of  Bombay  has  been 
to  deal  with  confessions  in  cmneotion  with  all 
the  facts  of  the  oartioular  case,  and  while  not 
ignoring  the  difficulties  that  surround  retracted 
confessions,  it  has  not  avoided  thes?  difficulties 
by  applying  any  stringent  rule.  There  is  no 
rule  of  law  that  requires  a  duly  proved  confes- 
sion to  be  corroborated.  QUEEN-EmpreSS  v. 
Danji,  Rat.  Un.  Cr.  C.  719. 

(42) — Capital  cases— Conviction  on  retracted 
confession. — la  capital  oases,  the  jury  should 
often  refrain  from  convicting  on  retracted  con- 
fessions. QUEENEMPRESS  v.  RUPYA,  Rat. 
Un.  Cr.  C.  243  =  Cr.  Rg.  12  of  1886. 

(43) — Confession,  definition  of  —  Retracted 
confession  —  Corroboration  —  Confession  of  co- 
accused— Discovery  of  important  fact — Evidence 
Act  (I  of  1872),  s.  27. — An  admission  of  all  the 
ingredients  required  to  constitute  an  offence  is  a 
confession.  A  statement  of  the  following  kind 
cannot  be  regarded  as  a  confession  of  complicity 
in  an  offence.  "  I  told  this  other  accused  that, 
if  they  wanted  to  kill  my  husband,  they  were 
at  liberty  to  do  so,  and  I  would  bring  no  case 
against  them.  But  when  they  arrived  at  my 
husband's  house  on  the  fateful  night,  I  endea- 
voured to  restrain  them  and  was  only  prevented 
from  doing  so  by  their  threats  to  kill  me  and 
my  son  if  1  interfered.  I  did  neither  take  any 
part  in  the  murder,  nor  did  I  in  any  way  assist 
the  murderers  after  my  husband  was  put  to 
death."  A  confession  taken  in  conformity  with 
the  strict  provisions  of  the  law  by  a  Magistrate 
cannot  be  ruled  out  of  Court,  simply  because 
the  accused  was  produced  before  the  Magis- 
trate with  the  sole  object  of  having  his  confes- 
sion recorded  by  him.  A  confession  of  a  co- 
aocused  is  corroborative  evidence   of    another 
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co-accused's  confession,  if  the  former  sup- 
ports the  latter  in  all  its  material  parts.  A 
confession  retracted  at  an  early  opportunity 
must  be  very  carefully  scrutinised  before  it  is 
accepted  by  the  Courts.  But  if  the  confes- 
sion is  made  under  circumstances  which  pre- 
clude the  idea  that  it  was  not  genuine.,  and  if 
the  confession  is  such  that,  bad  there  been  no 
retraction,  the  Court  would  not  have  hesitated 
to  accept  it  as  a  voluntary  admission  of  guilt, 
its  value  is  not  diminished  simply  because  its 
author  has  subsequently  thought  fit  to  disclaim 
it.  The  fact  of  pointing  out  the  place  where 
the  murdered  body  is  found  strongly  corro- 
borates the  confession  in  a  very  material  parti- 
cular. But  when  the  place  has  already  been 
pointed  out  by  another  co-accused,  the  value 
of  this  evidence  remains  very  small.  In  the 
absence  of  any  evidence  connecting  the  ac- 
cused with  the  commission  of  the  crime,  it  is 
not  lawful  to  convict  an  accused  person  simply 
on  the  strength  of  the  co-accused's  confession. 
Bhag  Singh  v.  Emperor,  4  Ind.  Cas.  429  = 
24  P.W.R.  1909,  Cr.  =  153  P.L  R.  1909. 

(44)  —  Admissibility  —  Voluntary  and  true 
confessions  —  Retraction  of  confessions. — Per 
Aston,  J. — A  Judge  ought  to  be  satisfied 
that  a  confession  was  voluntarily  made,  before 
it  can  be  even  admissible  in  evidence.  Per 
Beaman,  J.— A  Judge  should,  in  the  first 
instance,  see  whether  a  retracted  confession 
is  voluntary  or  has  been  improperly  induced. 
The  mere  fact  that  a  prisoner  puts  in  a  plea  of 
not  guilty  and  denies  having  made  the  con- 
fession or  explains  having  made  it  by  allegation 
of  police  torture,  is  enough  in  itself  to  put  a 
Judge  upon  enquiry.  And  he,  then,  has  to 
decide,  before  admitting  the  confession  at  all, 
or  allowing  it  to  be  looked  at,  whether  it  has 
been  improperly  induced.  That  is  a  question 
for  the  Court,  i.e.,  the  Judge  to  answer  in 
limine.  If,  upon  weighing  all  the  circum- 
stances, the  prisoner's  denial  and  the  proba- 
bilities, it  appears  to  the  Judge  that  the  confes- 
sion has  been  improperly  induced,  no  ma,tter 
how  true  it  may  be,  he  is  bound  to  exclude  it. 
If  he  comes  to  the  conclusion  that  the  confes- 
sion was  not  improperly  induced  and  admits  it, 
it  then  becomes  evidence  and  liable  to  be  appre- 
ciated and  weighed  with  the  rest  of  the  evidence 
in  the  usual  way.  EMPEROR  v.  BhaGI  VBDU, 
8  Bom.  L.R.  697  =  4  Cr.  L.J.  332. 

(45) — Retracted  confession— Duty  of  Court. 
— Where  a  confession  is  retracted,  it  is  the 
duty  of  the  Court  that  has  to  act  upon  it, 
especially  in  a  case  of  murder,  to  inquire  into 
all  the  material  points  and  surrounding  circum- 
stances and  satisfy  itself  fully  that  the  confes- 
sion cannot  but  be  true.  KING-EMPEROR  v. 
DURGAYA,  3  Bom.  L.R.  441. 

(46)— Crim.  Pro.  Code  (1861),  s  IQb— Retract- 
ing of  confession  when  read  ever  by  committing 
Magistrate. — Where  the  accused,  who  made  a 
detailed  confession  before  the  committing 
Magistrate,  retracted    it,  on    his    examination 
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being  read  over  to  him  in  conformity  with  a.  205, 
Crim.  Pro.  Code,  held  that  that  did  not  amount 
to  a  confession.  REG.  v.  GARBAD  BECHAR,. 
9  B.H.C.  344. 

(47) — Evidence  Act,  s.  24 — Confession,  ad- 
missibility of — Retracted  confession — English 
and  Indian  Law. — A  confession  duly  recorded 
and  certified  under  s.  164,  Crim.  Pro,  Code,  is 
admissible  in  evidence  against  the  person 
making  it,  unless  shut  out  by  the  provisions  of 
s.  24,  Evidence  Act.  In  India  the  law  relating 
to  the  admissibility  of  a  confession  is  contained 
in  E;  24,  Evidence  Act.  It  is  not  identical 
with  the  law  in  England.  The  question  which 
a  Court  has  to  decide  when  determining  on  the 
admissibility  of  a  confession  is  whether  it 
appears  to  the  Court  to  have  been  induced  by 
the  means  mentioned  in  that  section.  The 
mere  subsequent  retraction  of  a  confession, 
which  has  been  duly  recorded  and  certified  by 
a  Magistrate,  is  not  enough  in  all  cases  to  make 
it  appear  to  have  been  unduly  induced.  QUEEN- 
Empress  V.  Basvanta,  25B.  168=  2  Bom. 
L.R.  761.  (11  B.H.C.  137,  F.) 

im—Crim.  Pro.  Code,  ss.  164,  364,  533— 
Confession  made  to  Presidency  Magistrate — Con- 
fession not  recorded  in  the  language  in  which  it 
was  made — Admissibility.  — Gh.  XIV,  Crim- 
Pro.  Code  (except  s.  155)  does  not  apply  to  the 
police  in  the  Presidency  towns,  and,  conse- 
quently, a  confession  or  statement  to  a  Presi- 
dency Magistrate  does  not  come  within  the 
words  of  s.  164.  Therefore,  the  procedure 
prescribed,  in  regard  to  the  recording  of  state- 
ments or  confessions,  by  s.  164  and  (by  refer- 
ence) s.  364,  does  not  apply  to  statements  and 
confessions  recorded  by  a  Presidency  Magistrate 
before  the  commencement  of  the  trial.  Such 
statements  or  confessions,  though  not  taken 
under  s.  164,  would  be  admissible  in  evidence 
under  s.  26,  Evidence  Act,  if  it  is  proved  that 
the  whole  statements  contained  in  the  docu- 
ment were  either  the  actual  words  spoken  by 
the  prisoner  or  were  accepted  by  him  as  repre- 
senting the  true  meaning  of  what  he  had  said 
and  when  the  whole  document  was  signed  by 
him  with  his  own  hand.  The  scope  of  s.  533, 
Crim.  Pro.  Code,  cannot  be  limited  to  any 
particular  kind  of  non-compliance  with  s.  364. 
No  distinction  can  be  drawn  between  a  neglect 
to  sign  the  confession  or  the  certificate,  or  to 
certify  the  facts  requiring  to  be  certified,  and  a 
neglect  to  record  the  examination  in  the 
prisoner's  own  language.  In  both  cases,  the 
statement  would  be  admissible  in  evidence,  if 
the  accused  would  not  be  injured  by  such 
irregularities.  QuEEN-EMPRESS  v.  VISRAM 
BabaJI,  21  B.  495.  [F.,  23  B.  221 ;  B.,  4  Bom. 
L.R.  785,  U  B.R.  (1903),  1st  Quarter,  Cr.  P.O. 
13,  10  O.C.  112  =  6  Cr.  L.J.  94.1 

(49)— Cn?».  Pro.  Code,  s.  164 — Statement 
recorded  by  Magistrate  not  empowered  to  carry 
on  preliminary  enquiry — Contradiction  before 
Magistrate  having  jurisdiction — False  evidence 
—Alternative  charge— Penal  Code,  ss,  191, 193. 
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— A  statement  taken  by  a  third  class  Magistrate 
under  s.  164,  Grim.  Pro.  Code,  such  Magistrate 
not  having  authority  to  carry  on  the  preliminary 
enquiry  in  the  case,  is  not  evidence  in  a  stage 
of  judicial  proceeding  within  the  meaning  of 
SB.  i9i  and  193,  I.P.C.,  such  that,  when  the 
statement  is  contradicted  afterwards  before  the 
Magistrate  having  jurisdiction  and  exercising 
it  in  the  preliminary  enquiry  into  an  accusation 
of  murder,  it  will  form  a  sufficient  basis  for  an 
alternative  charge  of  giving  false  evidence  in  a 
judicial  proceeding.  Queen-EmpRESS  v. 
BHABMA  bin  NINGAPPA,  11  B.  702.  [F.,  1 
Bom.  Cr.  167  =  14  Bom-  L.R.  753  =  13  Cr.  L.J. 
709  =  16  Ind.  Gas.  517;  R.,  11  B.  659.  Rat.  Un. 
Cr.  468,  2  Weir  605;  D.,  22  A.  n5  =  A.W.N. 
1899,207.  16  M.  421  =  1  Weir  175,  13  Ind. 
Gas.  273=5  S  L-R.  174.] 

(50) —  Afprover  —  Retracted  confession.  — 
Where  an  approver  who  had  accepted  a  condi- 
tional pardon,  made  a  confession  implicating 
the  accused,  but  afterwards  retracted  it,  held, 
that  the  accused  was  not  liable  to  be  convicted 
on  that  confession  alone.  QUEEN  v.  HarDEWA, 
3N.W.P.  217. 

(51)— Ci-.m.  Pro.  Code,  ss.  164,  193  (1),  537 
— Confession  subsequently  retracted. — The  ac- 
cused Wris  examined  as  a  witness  under  s.  337, 
Grim.  Pro.  Code,  by  the  committing  Magis- 
trate, and  was  not  himself  committed  for 
trial  before  the  Sessions  Court,  but  was  sent  as 
a  witness  for  the  prosecution.  On  the  same 
day,  he  made  a  confession  recorded  by  a  Magis- 
trate under  s,  164,  Grim.  Pro.  Code.  A  pardon 
was  offered  by  the  District  Magistrate  which 
influenced  him  to  confess.  In  the  Sessions 
Court,  however,  the  accused  was  made  to  plead 
to  the  charge  and,  on  his  retracting  his  confes- 
sion, was  put  on  trial  with  other  persons  who 
had  been  duly  committed.  The  accused  was 
convicted  mainly  on  his  retracted  confession. 
Held,  that  the  conviction  and  the  sentence 
must  be  reversed  on  the  ground  that  the  accused 
was  not  committed  for  trial,  under  s.  193  (1), 
Grim.  Pro.  Code,  as  this  is  not  a  mere  irregu- 
larity such  as  is  contemplated  by  s.  537, 
Grim.  Pro.  Code,  but  is  very  prejudicial  to 
the  accused.  Beld,  also,  that  the  confession 
recorded  under  s.  164,  Grim.  Pro.  Code,  and 
recracted,  was  inadmissible  under  s.  24  of 
the  Evidence  Act.  Held,  further,  that  the 
evidence  given  by  th^  accused  as  a  witness  was 
not  admissible  in  the  absence  of  anything  on 
the  record  to  show  that  the  conditions  of 
pardon  were  explained  to  the  accused  who  was 
fettered  by  the  confession  which  had  been 
obtaiued  from  him.  Nga  Thin  Na  v.  QUEEN- 
Empress,  L.B.R.  1893-1900,  8. 

(52) — Mere  statement  ol  co-accused  not 
amounting  to  confession— S.  30,  Evidence  Act. — 
The  mere  statement  ol  a  co-accused,  as  distin- 
guished from  a  confession,  cannot  be  used 
for  or  against  another  oo  accused  person.  S.  30, 
Evidence  Act,  does  not  permit  the  confession 
of  the  co-accused  to  be  used  in  favour  of  some 
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other  of  the  co-accused  persons.  BAGGA  BINGH 
v.  Empress,  39  P.R.  1888,  Cr. 

Retracted  confession  made  after  long  police 
custody — Admissions  in,  not  retracted,  if  ad- 
missible—See CONSPIRACY,  16  G.W.N.  1105  = 
16  Ind.  Gas.  257, 

See  Judge  and  Jury,  Rat,  Un.  Cr.  c.  730 

=  Cr.  Rg.  58  of  1894. 

Murder — Retracted  confession,  corroboration 
— Sulphate  of  copper  poisoning — See  PENAL 
Code,  s.  302,  48  P.W.R.  1910,  Cr. 

6.— Confeaaions  by  co- accused— Admisai- 

bility. 

(1) — Evidence  Act,  s.  30— Confession — Ad- 
mission— Distinction  between. — S.  30  must  be 
strictly  construed.  It  makes  a  clear  distinc- 
tion between  an  admission  and  a  confession. 
It  is  only  under  that  section  that  the  confes- 
sion of  one  of  two  or  more  accused,  jointly 
tried  for  the  same  offence,  can  be  taken  into 
consideration  as  against  the  rest.  It  must  be 
a  confession  to  be  so  admissible,  that  is,  it 
must  affect  both  the  person  confessing  and  the 
other  accused.  The  word  "  confession,"  as  used 
in  the  Act,  must  not  be  construed  as  including 
a  mere  inculpatory  admission,  which  falls  short 
of  being  an  admission  of  guilt.  The  terms  of 
the  section  do  not  countenance  the  construction 
of  a  statement  into  a  confession  by  a  process  of 
inferential  reasoning.  It  is  one  thing  to  make 
statements  giving  rise  to  an  inference  of  guilt 
and  another  thin^  to  confess  a  crime.  EMPE- 
ROR v.  SANTYA  Bandu,  11  Boiu.  L.R.  633  = 
3  Ind.  Caa.  742. 

(2) — Evidence  Act.  s.  30  —  Confession. — A 
confession  within  the  meaning  of  s,  30  is  a  full 
and  unqualified  admission  of  the  guilt  of  the 
person  making  it  and  of  a  character  to  justify 
his  conviction  upon  it.  The  statements,  there- 
fore, of  a  person  being  jointly  tried  with  an- 
other person  for  the  same  offence,  cannot  be 
taken  into  consideration  against  such  other 
person,  under  chat  section,  unless  such  state- 
ments are  of  the  nature  indicated  above.  In 
re  petition  of  Kapur  SINGH,  A.W.N.  1881,  20. 

(3) — Evidence  Act,  s.  30  —Confession  by  co- 
accused  pleading  guilty. — Where  one  of  the  co- 
accused  pleads  guilty  and  his  trial  is  suspended 
immediately  after  his  plea  is  taken,  his  confes- 
sion cannot  be  used  against  the  other  accused, 
for,  he  is  not  jointly  tried  with  the  co-accused. 
His  plea  of  guilty  has  not  the  effect  of  making 
his  admission  relevant  against  them.  A  state- 
ment by  an  accused  person  consisting  of  the 
vague  accusations  of  a  co-aocused,  but  contain- 
ing no  admission  of  an  offence  or  a  share  in  an 
offence,  beyond  the  admission,  that  he  only 
knew  thiit  a  dacoity  was  to  take  place  and  that 
he  was  a  passive  spectator  of  it,  was  held  not  to 
be  a  confession.  EMPRESS  v.  Bauu,  A.W.N. 
1881,  99. 

(4) — Joint  trial — Evidence — Confession  of  co- 
accused — Evidentiary  value. — Two  persons  were 
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bility— continued. 

jointly  tried,  the  former  for  oriminal  breach  of 
trusi  and  the  latter  for  the  abetment  of  that 
offence.  The  ooly  evidence  against,  the  latter 
was  the  confession  by  the  former.  Held  that  he 
was  improperly  convicted  on  such  unsupported 
statement.  EMPRESS  v.  BALDEO,  A.W.N. 
1881,  164. 

(4-a) — Confession — Joint  trial — Admissibility 
of. — Several  persons  were  put  upon  their  trial 
for  an  offence  under  s.  193,  Penal  Cede.  One  of 
them  made  a  statement  confessmg  his  guilt  and 
implicating  some  of  the  other  accused.  The 
Magistrate  did  not  convict  him  upon  the  con- 
fession but  recorded  evidence  against  all  the  ac- 
cused and  convicted  them  after  considering  the 
whole  evidence,  including  the  confession.  The 
Sessions  Judge  reversed  the  judgment  in  this 
respect.  Held  that  the  confessing  accused  was 
tried  jointly  with  the  other  accused  and  the 
confession  was  admissible  in  evidence  against 
them  all.  King-Emperob  v.  Dip  Narain, 
13  A.L.J.  337  =  37  A.  247  =  16  Cr  L.J  327  =  28 
Ind.  Gas.  663. 

(5) — Thug — Trial  for  murder ~ Confession  iw- 
plicating  another,  adtnissibility  of, — Held  that 
a  confession  made  by  one  person  while  he  was 
on  his  trial  for  murder,  for  being  a  thug,  and 
implicating  another,  was  not  admissible  in  evi- 
dence against  the  latter  tried  alone,  subsequent 
to  the  confession  and  conviction  of  the  former. 
EMPRESS   v.    JITA  SINGH,  A.W.N.  1881,  164. 

(6) — Confession  of  co-accused— How  far  can  be 
acted  on, — The  confession  of  a  co-acoused  cannot 
be  taken  into  consideration,  where  he  does  not 
substantially  implicate  himself  to  the  same 
extent  as  the  other  accused,  but  on  the  coratrary 
tries  as  far  as  he  can  to  minimise  the  part  he 
took.  Where  a  conviction  is  based  for  the  most 
part  on  such  evidence,  it  is  bad  in  law.  SlVA- 
SAMI  PiLLAl  V.  EMPEROR,  8  Ind.  Cas.  719  =  9 
M.L  T.  318  =  1910  M.W.N.  734. 

(1)— Evidence  Act  {I  of  1872).  s.2,0— Confes- 
sions by  co-accused— No  conviction  can  be  made 
on  such  confessions  unless  they  are  corroborated 
— Arrest  of  witness  during  the  course  of  trial — 
Practice. — A  conviction  should  not  be  sustained 
where  it  rests  entirely  on  statements  contained 
in  confessions  of  co-accused  persons.  The  arrest 
of  a  witness  for  the  defence  for  giving  false 
evidence,  while  the  evidence  for  the  defence  is 
being  taken,  is  very  improper.  Nga  PO  Kya 
V.  Emperor,  12  Or.  L.J.  465  =  11  Ind.  Caa. 
1001. 

(8) — By  co-accused—  Coaccjised  tried  for  abet- 
ment of  the  offencv. — An  accused  person  and 
another  co-accused  were  tried  together  for  an 
offence.  The  accused,  though  only  liable  for 
abetment  of  the  offence,  was  found  to  have 
been  present  at  the  time  of  the  commission  of 
the  offence.  Held,  that,  under  s.  114,  I. P. C, 
the  accused  stood  in  the  same  position  as  if  he 
himself  had  committed  the  offence  ;  that  his 
trial  with  the  co-accused  for  the  offence  was 
proper,  and  that  the    confession  made  by  the 
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co-acoused  in  such  trial  could  be  taken  into 
consideration  under  s.  30,  Evidence  Act,  against 
the  accused.  THAKUR  SINGH  v.  EMPRESS, 
32  PR.  1882,  Cp.   (3  P.R.  1870,  Or.,  F.) 

{9}—  Confessim  of  a  prisoner  when  admissible 
against  co-prisoner, — To  render  the  confession 
of  one  prisoner,  jointly  tried  with  another, 
admissible  in  evidence  against  the  latter,  it 
must  appear  that  that  confession  implicates 
the  confessing  person  substantially  to  the  same 
extent  as  it  implicates  the  person,  against  whom' 
it  is  to  be  used,  in  the  commission  of  the  offence 
for  which  the  prisoners  are  being  jointly  tried. 
QUEEN  v.  Belat  Alil.  10  B.L  R  453  =  19  W. 
R.  Cr.  67  ;  see  also,  QUEEN  v.  MOIIESH  BIS- 
WAS, 10  BLR.  455,  Note  =  19  W.R.  Cr.  16. 
[F,,  21  W.R.  Cr.  69,  2  A,  444,  2  A.  646;  B,r 
Rat.  Un.  Cr.  C.  436,  10  B.H.C.  497.] 

(10) — Confession  of  accused,  when  admissible 
against  co-accused. — Before  the  confession  of  a 
person,  jointly  tried  with  a  co-accused,  can  be 
taken  into  consideration  against  such  co-accus- 
ed, it  mu8t  appear  that  the  confession  impli- 
cates the  confessing  person  substantially  to 
the  same  extent  as  it  implicates  the  person 
against  whom  it  is  to  be  used  in  the  commis- 
sion of  the  offence  for  which  they  are 
being  jointly  tried.  AUNG  HLA  v.  QUEEN- 
Empress,  L.B.R.  1893—1900,  7.  (19  W.R.  Cr. 
67,  2  A.  446,  Cr.  Rg.  12th  April.  1898,  R.) 

(11) — Confession  luhen  admissible  against 
co-accused.  — Per  Battigan,  J, — A  confession 
to  bo  admissible  against  co-prisoners  must 
affect  the  person  making  it  substantially  to 
the  same  extent  as  the  others,  but  so  long  as  it 
fulfils  this  condition,  and  provided  the  evidence 
adduced  in  corroboration  relates  not  simply 
to  the  general  drift  of  the  confessing  pri- 
soner's story,  but  to  those  particular  points 
that  affect  the  co-accused,  the  actual  weight 
to  be  attached  to  the  confession  must  depend 
upon  the  circumstances  of  each  case.  The 
extent  of  corroboration  which  is  sufficient, 
coupled  with  the  confession  of  a  co-accused,  to 
convict  a  prisoner  must  depend  on  the  cir- 
cumstances of  each  particular  case.  The  same 
general  tests  must  be  applied  to  the  confession 
by  a  co-accused  as  to  other  kinds  of  evidence, 
except  that  it  must  not  be  forgotten  that  the 
confessing  prisoner  is  not  giving  his  statement 
on  oath,  and  that  his  fellow  prisoners  have  not 
the  liberty  of  cross  examining  him  and  of 
exposing  his  falsehood.  Per  Battigan,  J.  The 
confession  of  a  co-accused  may  be  considered  with 
the  other  evidence,  and  if,  in  taking  all  to- 
gether and  considering  the  matter  before  it, 
the  Court  believes  that  the  events  detailed 
existed,  or  that  their  existence  is  so  prob- 
able that  a  prudent  man  ought,  under  the 
circumstances  of  the  particular  case,  to  act  on 
the  supposition  that  they  existed,  the  Court 
should  then  hold  the  fact  stated  to  be  proved. 
Per  Brandreth,  J.  BANNA  v.  EMPRESS,  29" 
P.R.  1880,  Or. 
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(i. — Confessions  by  co-accused— Admissi- 
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(12) — Confession,  how  far  affects  co-accused. — 
Tlie  corroboc*tion  of  the  confession  of  »  co- 
aocused  as  to  the  details  of  the  crime,  without 
corroboration  as  to  the  person  of  the  accused, 
is  worthless.      QUEEN    v.   DURBAROO    DaSS 

Sirdar,  13  W.R.  Cr.  14. 

(13) — Confession  of  one  accused,  how  far  affects 
co-accused' — Siatements  made  by  one  set  of 
prisoners,  criminating  another  set  of  prisoners, 
when  each  individual  prisoner  made  a  case  for 
himself  in  which  hs  was  free  from  any  criminal 
ofience,  ought  not  to  be  taken  into  considera- 
tion under  s.  30  of  the  Evidence  Act  against 
the  prisoners  of  the  second  set,  when  the  two 
sets,  although  tried  together,  were  tried  upon 
totally  difierent  charges.  QUEEN  v.  BUN- 
WAREE  LALL,  21  W  R.  Cr.  33,  QUEEN  V. 
KHUKREB  COORAM,  21  W.R   Cr.  48. 

(14) — Confession,  hoio  far  affects  co-accused. — 
Confessions  of  prisoners  tried  simultaneously 
with  the  accused  tor  the  same  ofience,  which 
ace  in  a  very  qualified  mmner  made  operative 
as  evidence  by  Act  I  of  1872,  s.  30,  are  only  to 
be  rated  as  evidence  of  a  defective  character, 
and  require  especially  careful  scrutiny  before 
they  can  be  safety  relied  on.  QUEEN  v. 
SADHU  MUNDUL,  21  W.R.  Cr.  69- 

(15) — Evidence  Act,  s.  30 — Statement  by 
prisoners. — Statements  made  by  a  prisoner 
before  the  committing  officer,  which  implicate 
his  fellows  and  exculpates  himself,  cannot  be 
regarded  aa  evidence  under  tbe  Evidence  Act, 
s.  30.  Queen  v.  Keshub  Bhoonia,  25  W. 
R.  Cr.  8. 

(16) — Confession  of  guilt  implicating  another. 
— The  rule  chat  the  statement  of  one  prisoner 
can  be  considered  against  another  is  applicable, 
only  when  the  statement  amounts  to  a  confes- 
sioD  of  guilt  and  implicates  the  prisoner 
making  it  EMPRESS  v.  KadIR  RakSH.  A.W. 
N.1883,  303.  (10  B.L.R.  453, 6  C.  279,  2  A.  444, 
2  A.  616,  R.), 

(11)— Evidence  Act,  s.  30— Confession  of  co- 
accused. — In  order  that  the  confession  referred 
to  in  s.  30  of  the  Evidence  Act  may  be  admis- 
sible, it  must  be  proved,  and  the  person  or  per- 
sons against  whom  it  is  sought  to  use  it  must 
be  on  their  joint  trial  along  with  the  person 
proved  to  have  made  it  ;  but  the  law  nowhere 
requires  that  the  confession  should  have  been 
made  in  the  presence  of  the  person  against 
whom  it  is  sought  to  use  it.  QUEEN- 
Empressv.  Kallua,  A.W.N.  1894,  11.  (6 
B.  124,  R.). 

(18) — By  CO  accused — Joint  trial, what  amounts 
to — A  prisoner  escaping  from  custody  during 
the  trial,  but  before  charge,  who  has  been  tried 
separately  after  re-arrest,  cannot  be  said  to  have 
been  jointly  tried  with  the  person  whose  trial, 
from  a  stage  prior  to  the  charge,  was  separate 
owing  to  the  escape  from  custody  and  the  con- 
fession of  the   co-accused,    first   tried,  was  held 
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to  be  inadmissible  against  the  prisoner  as  the 
trial  was  not  joint.  HASSAN  KHAN  v. 
EMPEROR,  29  P.R.  1901,  Cr.  =  P.L.R.  1900, 
p.  32. 

(19) — Confession  of  co-accused — Joint  trial 
what  amounts  to. — Two  persons  jointly  tried, 
one  for  theft,  the  other  for  abetment  of  it  before 
hand  and  being  present  during  its  commission, 
were  held  to  be  jointly  tried  for  the  same  oSenoe 
within  the  meaning  of  s.  30.  BAG  8HAH  v. 
Crown,  3  PR.  1879,  Cr 

(20) — Confession  of  co-accused — Joint  trial. — 
In  1873,  two  persons  were  concerned  in  the 
murder  of  a  third  person,  the  first  absconded,  but 
the  second,  having  been  arrested,  was  tried  in 
that  year.  Tbe  second  person,  during  his  defence 
at  the  Sessions  trial,  made  a  statement  that  the 
first  person  admitted  to  him  having  committed 
the  murder.  In  1877,  the  first  person  having 
been  arrested  and  placed  upon  his  trial — the 
second  person  had  meanwhile  died — the  Court 
of  Sessions  used  the  statement  of  the  deceased 
.made  at  his  trial  in  1873  as  evidence  against 
the  first.  Held  that  the  deceased  person's 
statement  was  not  admissible  against  the 
first,  either  under  s.  327.  Grim.  Pro.  Code, 
1872,  or  ss.  30  and  133,  Evidence  Act.  CROWN 
V.  JHABA,  13  P.R.  1878,  Cp. 

(21)- Evidence  Act.  ss  24,  25.  '^6,  30— Joint 
trial  for  same  offence  — Confession  by  one,  admis- 
sibility of. — Where  a  number  of  persons  are 
jointly  tried  for  the  same  oSence,  the  confession 
of  one  of  them,  if  admissible  at  all,  is  admis- 
sible for  the  purpose  of  the  Court's  taking  it 
into  consideration  against  his  co-accused,  as 
well  as  against  himself.  After  it  has  been  once 
entirely  rejeoted  as  unduly  obtained,  it  cannot 
be  admitted  against  the  coaccmed.  If  circum- 
stances made  it  wholly  or  partly  admissible,  it 
ought  not  to  be  set  aside  at  all,  but  weighed 
for  all  purposes  with  care  and  discretion.  EM- 
PRESS V.  RAMA  BIRAPA,  3  B.  12.  [R-,  4  A. 
198  =  A.VVN.  1882,  21,  6C.  530,  26  C.  569,  2 
L.B.R.  168.] 

(22|  —  Uncorroborated  confession  of  co-accuseds 
—  Corroboration. —  A  conviction  based  on  the 
conftssion  of  a  co-accused  not  corroborated  in 
material  particulars  by  independent  evidence  is 
illegal  AMIR  SHAH  v.  EMPRESS,  20  P.R. 
18S0,  Cr. 

(23) — Accomplice  tvidence  —  Necessity  for 
corroboration — Confession  of  another  accomplice, 
no  corroboration. — Although  the  conviction  of 
an  accused  person  upon  the  auncorroborated 
testimony  of  an  accomplice  is  not  illegal,  yet, 
the  invariable  and  undeviating  practice  of  all 
English  Courts  and  Judges  has,  time  out  of 
mind,  been  to  require  that  the  evidence  of  an 
approver  shall  be  corroborated  in  some  material 
particulars,  from  an  independent  and  an  un- 
tainted source.  It  would  be  absurd  to  bold 
that  any  such  corroboration  is  to  be  found  in 
the  confession  of  another  accomplice    who  is 
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being  tried  along  with  the  person  against  whom 
the  evidence  of  the  approver  is  tendered. 
Empress  v.  Budhu,  A.W.N.  1881, 18. 

(24) — Confession  of  co-accused— Necessity  for 
corroboration. — The  statement  of  one  prisoner, 
when  considered  against  another,  is  entitled  to 
little  or  no  weight  if  it  is  not  corroborated  by 
other  testimony  in  material  particulars,  and, 
among  them,  such  particulars  as  connect  the 
accused  with  the  ofience.  EMPRESS  v,  PiRIA, 
A.W  N   1885,320. 

(24-o) — Confession  of  co  accused— Evidence 
Act,  s.  114:,  ill.  (b)— Corroboration,  — The  con- 
fession of  a  co-accused,  is,  although  evidence 
against  the  accused,  one  of  the  weakest  kinj, 
and  if  uncorroborated,  is  not  sufficient  to 
warrant  a  conviction.  MANKI  TEWaRI  v.  AMIR 
HOSSEIN,  2  C.W.N.  749.   (4  C.  483.  F.) 

(2b)— Evidence  Act,  T  of  1872,  s.  30-Con- 
fessionof  co-accused— Evidentiary  value.  — The 
confession  of  a  co-accused  is  evidence,  though 
not  conclusive  or  of  great  weight,  against  the 
other  accused.  "  May  be  considered,"  in  s.  30 
of  the  Evidence  Act,  means  "  may  be  considered 
as  in  the  nature  of  evidence  and  the  confession 
must  be  treated  as  evidence."  (24  W  R.Cr.  42, 
R.).  Per  Stuart,  C.J.  The  confeasion  of  one 
accused  is  not,  strictly  speaking,  tvidence 
against  the  other  on  a  joint  trial  for  the  same 
offencp.  Per  Straight,  J.  EMPRESS  v.  SUNDRA, 
A.W.N.  1884,  88.  [R.,  11  O.C.  328  =  8  Or. 
L.J.  393.] 

126}— Evidence  Act,  I  of  1872,  s.  30—  Use  of 
confession — Same  offence-Meaning. — Where  two 
persons  were  accused  of  an  ofience  under  s.  411 
of  the  Penal  Code,  another  of  an  offence  under 
s.  457,  the  offences  arising  out  of  the  same 
transaction,  held  that  the  confession  of  the 
third  accused  could  not  be  used  under  s.  30  of 
the  Evidence  Act  against  the  other  two  accused, 
though  it  appeared  to  the  Magistrate  that  the 
latter  should  properly  have  been  charged  with 
abetment  of  the  offence  with  which  the  third 
was  charged.  QueEN-Empress  v,  HIRA  LaL, 
A.W.N.  1899,  63. 

(27) — By  co-accused  tried  jointly  for  distinct 
offences  —  Admissibility  of  confession  by  one 
against  the  other. — An  accused  person  was  tried, 
under  s.  411,  I.P  C,  for  receiving  stolen  pro- 
perty knowing  it  to  be  stolen,  simultaneously 
with  the  thief.  Another  person  was  also  charg- 
ed under  the  same  section  with  receiving  stolen 
property,  the  proceeds  of  the  same  theft,  from 
the  same  thief,  but  the  property  was  different. 
Held,  that  the  two  persons  were  being  jointly 
tried,  not  for  the  same  offence,  but  were  tried 
together  for  different  offences  punishable  under 
the  same  section,  and  that  a  confession  made 
by  the  latter  could  not  be  legally  considered 
against  the  former.  MAYA  SINGH  v.  EMPRESS, 
9  PR.  1886,  Cf. 

(28) — Co  accused  tried  jointly  for  principal 
offence  and  for  abetment — Confession  by  one.— 
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Two  persons  were  jointly  tried,  one  for  oommit- 
tmg  an  offence  and  the  other  for  abetting  it. 
neld,tha.t  they  were  not  tried  for  the  same  offence 
within  the  meaning  of  s.  30,  so  as  to  authorise 
a  Court  to  take  into  consideration  a  confession 
made  by  one  of  the  co-accused  against  the  other. 
NUR  AHMED  V.  Crown,  8  P.R.  1874,  Cr.  [F., 
39  P.R.  1885  ;  R.,  3  P.R.   1879.] 

(29) — Confessions  of  prisoners  tried  jointly — 
Confession  of  co-prisoner — Trial  for  substantive 
offence  and  for  abetment. — S.  30,  Act  I  of  1872, 
ought  to  be  construed  with  great  strictness,  and 
the  confession  of  one  person  is  not  admissible 
in  evidence  against  another,  although  the  two 
are  jointly  tried,  if  one  is  tried  for  the  abetment 
of  the  offence  for  which  the  other  is  on  his  trial. 
QUEEN  V.  JAFFIR  ALI,  19  W.R.  Cr,  57. 

(30) — Confession  of  person  jointly  tried — 
Extent  of  implication, — Before  the  confession  of 
a  person  jointly  tried  with  the  prisoner  can  be 
taken  into  consideration  against  such  prisoner, 
it  must  appear  that  that  confession  implicates 
the  confessing  person  substantially  to  the  same 
extent  as  it  implicates  the  person  against  whom 
it  is  to  be  used  in  the  commission  of  the  offence 
for  which  the  prisoners  are  being  jointly  tried. 
Inre  Khetter  MOHUN  v.  DUTT,  2  J. 0.37. 

(31) — Self -exculpatory  statement  of  co-accus- 
ed.—8eU-exca\j?3.toTy  statements  made  by  co- 
accused  are  not  admissible  in  evidence  against 
the  other  co-accused.  EMPRESS  v,  KalwA, 
A.W.N,  1881,  135. 

(32) — Confession  of  prisoners  tried  jointly — 
Confession  of  co-prisoner  incriminating  himst  If. 
— The  statement  of  one  prisoner  cannot  be 
taken  as  evidence  against  another  prisoner  under 
s.  30  of  the  Evidence  Act,  unless  the  confessing 
prisoner  implicates  himself  to  the  full  as  much 
as  his  co-prisoner  whom  he  incriminates. 
QUEEN  V.  BAIJOO  CHOWDHRY,  25  W.R.  Cr. 
43. 

(33) — Confessions  of  prisoners  tried  jointly — 
Confession  by  co-prisoner  implicating  himself. — 
The  intention  of  the  legislature  as  enacted  in 
s.  30,  Evidence  Act,  is  that  when,  as  against 
any  person  implicated  by  a  oo-prisonec's  con- 
fession, there  is  evidence  tending  to  his  con- 
viction, the  circumstance  of  such  person  being 
implicated  by  the  confession  of  one  of  those, 
who  are  buing  jointly  tried  with  him,  shall  be 
taken  into  consideration  as  bearing  upon  the 
truth  or  suffioiency  of  such  evidence.  QUEEN  v. 
CHUNDER  BHUTTACHARJEE,  24  W.R.  Cr.  42. 

(34) — Confession  under  s.  80,  Evidence  Act, 
not  substantial  evidence— Judge  to  decide  himself 
the  question  of  admissibility  or  othertvise  of  evi- 
dence—Jury not  a  Court.— A  confession  under 
s.  30,  Evidence  Act,  may  only  be  taken  into 
consideration  but  cannot  be  treated  as  substan- 
tial evidence.  A  .Judge  should  not  leave  the 
question  of  determining  the  admissibility  or 
otherwise  of  a  piece  of  evidence  to  the  Jury,  but 
should  decide  it  himself.  The  word  "  Court  "  in 
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s.  3i  Evidence  Act,  does  not  include  a  Jury  and, 
therefore,  a  cnnfeasion  under  that  section  cannot 
be  taken  into  consideration  by  a  Jury.  In  the 
matter  of,  Ram  MULLA,  1  J.Q,  77. 

(35) — Confessions  ol  prisoners  tried  jointly— 
Defects  of  confessions  by  co-prisoners. — The  con- 
fessions of  co-prisoners  cannot,  under  the  Evi- 
dence Aot,  I  of  1872,  3  30,  be  treated  as  evidence 
of  an  ordinary  character,  not  distinguished  by 
any  special  infirmity  or  qualifications  against 
the  other  prisoners,  as,  in  addition  to  the 
infirmity  inherent  in  an  accomplice's  testimony, 
they  are  not  sanctioned  by  an  oath,  and  not 
tested  by  cross-examination.  QUEEN  v.  Naga, 
23  W.R  Cp.  24. 

(d6)— Evidence  Act.  I  of  1872,  ss.  30,  114  — 
Joint  trial — Plea  of  guilty  by  a  co-accused — 
Admissibility  of  such  confessioii  against  other 
accused. — Where,  in  a  joint  trial  of  more  than 
one  person,  one  of  the  accused  pleads  guilty,  his 
statements  affecting  himself  and  the  other 
accused  are  not  entitled  to  be  considered  under 
s.  30,  for  the  statements,  following  the  plea  of 
guilty,  cease  to  be  the  statements  of  a  person 
jointly  tried,  because  the  trial  ends,  so  far  as 
he  is  concerned,  with  his  plea.  [Diss.,  23  M. 
151;  R.,  23  A.  53]  Confessions  made  by  ac- 
cused persona  at  a  joint  trial  cannot  be  treated 
as  evidence  of  accomplices  against  one  another. 
Queen-Empress  v.  Laksiimayya  Panda- 
ram.  22  M.  491  ^2  Weir  746.  [R.,  22  Ind.  Gas. 
157  =  14  M.L.T.  453] 

(37)— THai  of  accused,  when  it  ends— Plea  of 
gitilty — Evidence  Act,  s,  30.— The  trial  of  a 
person  does  not  necessarily  end  as  soon  as  he 
pleads  guilty.  The  proper  course  to  be  adopted, 
when  an  accused  person  pleads  guilty,  is  either 
to  convict  him  on  his  plea  and  remove  him  from 
the  dock,  in  which  case  his  trial  would  be  mani- 
festly at  an  end  so  as  to  warrant  his  being  called 
as  a  witness  for  or  against  any  person,  who  had 
been  accused  along  with  him,  or  else  to  allow 
the  trial  to  go  on  as  if  the  plea  had  been  one  of 
not  guilty  in  which  case  his  trial  does  not  end 
with  the  plea  of  guilty  and,  therefore,  any  con- 
fession made  by  the  person  so  pleading  could 
be  taken  into  consideration  under  s.  30  of  the 
Evidence  Act,  as  against  any  other  person,  who 
was  being  jointly  tried  with  him  for  the  same 
offence.  Tbe  only  case  in  which  there  may  be 
a  doubt  is  where  neither  of  these  courses  has  been 
explicitly  adopted,  but  the  accused  who  has 
pleaded  guilty  is  left  in  the  dock  merely  to  see 
what  the  evidence  will  show  as  against  him, 
though  the  Court  intends  ultimately  to  convict 
him  on  the  plea  of  guilty.  In  such  a  case,  it 
would  not  be  fair  to  allow  his  confession  to  be 
considered  as  against  his  co-accused  for  that 
would  be,  in  effect,  to  comply  with  the  forms  of 
justice  while  violating  it  in  substance.  QUEEN- 
EMPRESS  v.  Chinna  PAVUCHI,  23  M.  151  =  2 
WeiP  747  =  2  Weir  333.  [F.,  12  Gt.  L.J.  605 
=  12  Ind.  Cas.  981=15  P.R.  1911;  AppL,  23 
A.  53  =  A.W.N.  1900,  192;  R.,  25  M.61  =  3Bom. 
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L.R.  540  =  5  O.W.N.  866  =  28  I. A.  257  =  11  M. 
L.J.  233  =  8  Sar.  160,  10  M.L.J.  147,  P.B.,  10 
C.  L.J.  19,  14  Cr.  L.J.  566  =  21  Ind.  Cas.  166 
=  U.B.R.  1913,  2nd  Qr.  p.  170.] 

[38)— Evidence  Act,  I  of  1872,  s.  30 — Confes- 
sions of  co  prisoners— Murder— Abetment. — Mur- 
der and  abetment  of  murder  are  not  the  same 
specific  offence  so  as  to  warrant  the  confessions 
of  persons  charged  with  murder  being  taken 
into  consideration  under  s.  30  of  the  Evidence 
Act  against  those  who  are  charged  with  the 
abetment  of  murder  only.  Badi  v.  Queen- 
Empress,  7M.  579  =  2  Weir  742.  [F.,2  Weir 
742  ;  R.,  Rat.  Un.  Cr.  G  450.] 

(39  &  iO)—Evidpnce  Act,  s.  30— Persons 
charged  jointly  with  another  for  separate  offences 
under  ss.  372  and  373  of  the  Penal  Code  respec- 
tively— Admissibility  of  confessisn  made  by  one 
of  them  as  against  the  other  —Reiro.cted  confes- 
sions—  Their  value. — Where  two  persons  are 
tried  together,  one  charged  with  an  offence 
under  s.  372  and  the  other  under  s.  373,  Penal 
Code,  a  confession  made  by  one  of  them  cannot 
be  admicted  against  the  other  under  s.  30  of 
the  Evidence  Act,  as  the  offences  are  substantive 
offences.  Confessions,  which  are  supposed  to  be 
the  offspring  of  penitence  and  remorse,  and 
which,  nevertheless,  are  repudiated  by  the 
prisoner  at  the  trial,  must  always  be  open  to 
suspicion.  DEPUTY  LEGAL  REMEMBRANCER 
V.  Karuna  Baistobi,  22  C.  16»  [R.,  1913 
M.W  N.  207  =  14  Cr.L. J.  33  =  13  M.L.T.  131  = 
24  M.L  J.  211  =  18  Ind.  Gas.  257.] 

(41) — Statement  by  one  of  several  prisoners 
jointly  charged,  implicating  others  alone — Evi- 
dence Act,  s.  30. — A  statement,  by  a  prisoner 
with  others,  made  before  the  committing  Magis- 
trate, which,  being  neither  a  confession  not 
amounting  to  any  admission  of  guilt  in  any 
degree  with  respect  to  the  offence  charged,  is 
simply  an  endeavour  on  bis  part  to  explain  his 
own  presence  on  the  occasion  in  such  a  manner 
as  to  lexculpate  himself,  is  quite  irrelevant  as 
regards  any  mention  therein  implicating  others 
and  is  not  evidence  against  them.  NOOR  BUX 
Kazi  v.  Empress,  6  C.  279=7  CL.R.  383. 
[R.,  27  M.  271  =  2  Weir  808.] 

(42) — Accused,  confession  of,  affecting  co- 
accused — Conviction- -Confession  is  evidence. — 
The  confession  of  a  prisoner  affecting  himself 
and  another,  being  jointly  tried  with  him  for 
the  same  offence,  is,  under  s.  30  of  the  Evidence 
Act,  evidence  against  both  when  duly  proved. 
[F.,  L.B.R.  (1893  —  1900),  368,  29  A.  434  =  4 
A.L.J.  310  =  5  Cr.  L.J  360=  A.W.N.  1907,140.] 
A  prisoner  cannot  be  legally  convicted  upon  the 
uncorroborated  confession  of  another,  jointly 
tried  for  the  same  offence.  [F  ,  2  C.W.N.  749  ; 
R.,  10  B.  319,  Rat.  Un.  Cr.  436,  Rit.  Un.  Or. 
C  456.]  Per  Garth,  C.J.  Unsupported  by 
other  evidence,  its  evidentiary  value  is  of  the 
weakest  kind  ;  but.  if  supported  by  other  evi- 
dence,   it   is    immaterial,    foe    purposes    of   a 
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conviction  upon  it,  whether  the  confession 
succeeds  or.  precedes  the  evidence  that  supports 
It.  [CriUcized,  29  A.  434  =  4  A.L.J.  3i0  =  5 
Cr.  L.J.  360  =  A.W.N.  1907,  140.]  Per  JACK- 
SON, J.,  and  MCDONNEL,  J.  Such  confession 
is  not  sufficient  to  support  a  conviction,  even  if 
corroborated,  unless  the  corroborating  circum- 
stantial evidence  is  such  as  itself  to  support,  a 
conviction  independently.  [Diss  ,  '29  A.  434  =  4 
A.L.J.  310  =  5  Cr.  L.J.  360=A.W.N.  1907, 
140.]  If  a  relevant  fac*;  is  proved,  and  the 
Law  expressly  authorises  its  being  t^ken  into 
consideration,  i.e.,  considered  for  a  certain 
purpose  or  against  persons  in  a  certain  situ- 
ation, the  fact  in  question  is  "evidence" 
for  that  purpose  or  against  such  persons, 
although  the  result  has  not  been  expressed 
in  those  words  by  the  Legislature  ;  and 
being  "  evidence  "  it  must  be  used  in  the 
same  way  as  everything  else  th-it  is  "evidence." 
The  confession  being  thus  what  is  called  "  evi- 
dence," it  is  clearly  matter  for  the  jury  to 
consider.  What  the  Legislature  intended  to 
denote  whenever  the  word  ''  evidence  "  is  used 
in  the  Act,    is  explained  in  the  interpretation 

clause.  Empress  v.  Ashootosh  Chucker- 
BUTTY,  i  C.  483  =  3  C.L.R.  270  F.B.  =  1  Shorn. 

L.R.  Cp.  79.  [Diss..  14  Cr.  L.J.  179  =  19  Ind. 
Cas.  179=6  Bur.  LT.  47;  R  .  33  M.  46  =  9  Cr. 
L.J.  404  =  1  Ind.  Cas.  867,  2  Bom.  Or.  C.  143  = 
15  Bom,  L.R.  975  =  38  B.  156,  11  O.C.  328  =  8 
Cr.  L.J.  393,  9  Cr.  L  J.  30R  =  5  M  L.T.  355,  11 
Cr.  L.J.  71  =  4  Ind.  &is.  884  =  12  O.C.  418.  14 
Cr.  L.  J.  566  =  U.B.R.  19l3,  2nd  Qr.  p.  170  = 
21  Ind.  Cas.  166,  1  Ind.  Cas.  547.] 

{4^3}  — Conviction  based  solelv  on  confession  of 
co-accused— Circumstantial  evidence. — An  accus- 
ed person  ought  not  to  be  convicted  where  the 
only  evidence  against  him  is  the  confession  of  a 
co-accused  and  circumstantial  evidence,  which, 
although  trua,  would  not  itself  support  a  con- 
viction. Ski  Kishen  v.  King  Emperor, 
6  O.C.  204  (4  O.C.  70,  fl.)  [Diss,,  11  O.C.  328 
=  8  Cr.  L  J.  393.] 

(44) — Conviction  based  solely  o  i  uncorroborat'd 
confession  of  co-accused.— The  vir,i: imz  of  s.  30 
shows  that  a  confession  of  a  co-accused  is 
merely  an  element  in  the  consideration  of  the 
evidence.  Unle?s  there  is  something  more,  a 
conviction  upon  it  will  still  be  a  case  of  no 
evidence.  HIGH  COURT  PROCEEDINGS  24Tn 
JANUARY  1873,  No.  175,  2  Weir  740  =  7  M.H. 
C.  App.  15.      [F..  1  M.  163  =  2  Weir  740.] 

(i5) —Conviction  based  od  confession  of  co-ac- 
cused- Necessity  for  corroboration. — A  conviction 
cannot  be  based  upon  the  uncorrborated  con- 
fession of  one  of  the  co-accused.  The  mere  fact 
that  the  accused,  who  was  charged  with  house- 
breaking by  night  with  intent  to  commit  theft, 
pointed  out,  some  months  afterwards,  the  stolen 
property,  is  not  a  sufficient  corroboration  of  the 
confession  of  a  co-accused,  as  the  act  of  point- 
ing out  the  stolen  property  ia  in  itself  ambi- 
guous, and  not  inconsistent  with  his  inDOcenca. 
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Queen-Empress  v.  dosa  Jiva  10  B.  231  = 
10  Ind.  Jur.  383.  [F.,  Rat.  Un.  Cr.  C  468. 
Rit.Un.  Cr.  C  748;  R.,  2  Bom.  Cr.  C.  143=  15 
Bom. L.R. 975  =  38  B  156,  Rat.  Un.  Cr.  C.  436, 
Rat.  Un.  Cr.  C.  456] . 

(46) — Confession  of  co-accused,  evidentiary 
value  of. — Statements  of  co-accused  persons 
are  not  entitled  to  even  as  much  consideration 
as  the  testimony  of  an  accomplice.  QUEEN- 
Empress  v.  Nan.v  Raju,  Rat  Un.  Cr.  C  468 
=  Cr,  Rg.  26  of  1889    ( 10  B.  231,  R.) 

(47) — Conftsdon  of  co-accused,  evidentiary 
value  of. — Confessions  m  ide  by  accused  per- 
sons at  a  joint  trial  cannot  be  treated  as  the 
evidence  of  accomplices  againss  one  another. 
Such  a  confession  would  be  evidence  ouly 
against  the  person  making  it.  A  confession  must 
be  taken  as  a  whole  and  coasiderei  along  with 
the  admitted  facts  of  the  case,  and  iho  accused 
must  be  judged  by  his  whole  conduct.  Where 
the  accused  admitted  that  he  heard  the  other 
accused  say  that  she  was  going  to  kill  the  child 
as  it  was  a  hindrance  to  the  journey  she  was 
about  to  make  with  him,  that  he  saw  her  killing 
it,  that  he  did  nothing  to  prevent  her,  and  that, 
i^fter  the  murder,  he,  with  her,  concealed  the 
body  and  harooured  her  several  days,  held  that 
such  a  coufesfioo  was  a  positive  proof  of  the 
guilt  of  the  accused  on  the  charge  of  murder. 
The  confession  of  one  co-accused,  where  he  does 
notsubstan  ially  impiicite  himself  to  the  same 
extent  as  he  implicates  the  other  co  accused,  is 
not  admissible  in  evidence    against  the    latter. 

Queen  Empress  v.  Uma  ;  Queen-Empress 
v.  BALAJi,  Rat  Un.  Cr  C.  370  =  Cp.  Rg  i9  of 
1888. 

(i8}-Co7ifessicn  of  co-accused,  evidentiary  value 
of. — When  two  persons  are  accused  of  an  of- 
fence of  the  same  definition  arising  out  of  a  single 
transaction,  the  confession  of  the  one  maybe 
used  against  the  other,  though  it  inculpates 
himself  through  acts  separable  from  those  ascri- 
bed to  his  accomplice,  and  capable,  therefore,  of 
constituting  a  separate  oSence  from  that  of  the 
accomplice.  QUEENEMPRESS  v.  NUR  MAHO- 
MED, 8  B.  223.  [R..  Rit   Un.  Cr.  C.  450.] 

(49) — Use  of  confession  of  co-accused  against  the 
other— Evidentiary  value.  —In  a  case  where  two 
persons  were  jointly  tried  on  a  charge  of  mur- 
der, the  Judg^  examined  each  of  the  accused  in 
the  absence  of  the  other,  in  order  that  neither 
of  them  might  hear  what  the  other  said,  and 
the  statements  so  taken  were  not  read  over  to, 
or  in  any  way  proved  as  against,  the  other, 
held,  that  the  statement  made  by  each  prisoner 
could  not  be  taken  into  consideration  against 
the  other  prisoner.  EMPRESS  v.  LAKSHMAN 
Bada,  6  B.  124  =  6  Ind.  Jur.  317.  [R.,  A.W.N. 
(1894)  11.] 

(50) — Evidence  Act,  s.  30 — Confession  of  co- 
accused— Evtdentiary  value. — Where  some  of 
the  accused  make  statements  in  Court  denying 
their  participation  in  the  commission  of  any 
crime,  but  incriminating  a   co-aocused,    suob 
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statements  are  not  confessions,  and  cannot  be 
taken  into  consideration  as  against  the  oo  accu- 
sed under  s.  30.  Evidence  Act.   BISHAN  DAT  v. 

King-Emperor,  2  A.L.J.  53  =  2  Cr.  L  J.  22. 

(51) — Confession  of  co-accused,  evidentiary 
value  of — Evidence  Act,  s.  30 — "Taken  into  con- 
sideration," meaning  of. — Ttie  words  "taken  into 
consideration  "  in  s.  30  mean  that  the  confes- 
sions of  a  co-acoused  are  not  to  have  the  force 
of  sworn  evidence.  A  conviction  resting  on 
such  a  confession  alone  cannot  be  maintained, 
Queen-Eepress  V.  NirmadDas,  22  A.  445  = 
A.W.N.  1900,  169.  (15  B.  66,  R.)  [R..  2  Bom. 
Cr.  C.  143=15  Bom.  L.R.  975  =  38  B.  156,  11 
0.0.  328  =  8  Cr.  L.J.  393.] 

(52) — Statement  of  co-accused — Evidentiary 
value  of, — The  statement  by  an  accused,  being 
jointly  tried  with  others,  should  not  be  taken 
into  consideration  against  such  other  persons, 
if  the  person  making  the  statement  entirely 
deprecates  any  guilty  knowledge  and  seeks  to 
clear  himself  at  the  expense  of  his  co-prisoners. 
Empress  op  India  v.  Mulu,  2  A.  646.  [R., 
L.B.R.  (1893—1900).  70. J 

(53) — Confession  of  co-accused,  evidentiary 
value  of — Necessity  for  corroboration — Practice. 
— Although  the  law  allows  a  Court  to  consider 
statements  made  by  accused  persons  when  deal- 
ing with  the  case  ag<tinst  other  accused  persons, 
who  are  tried  with  them,  a  conviction  based  on 
such  evidence  only,  without  corroborrition  on  a 
material  point,  is  not  proper.  EMPRESS  OF 
INDIA  V,  Bhawani,  1  A.  664  [fl.,  2  Bom. 
Cr.  C.  143  =  33  B.  156=15  Bom.  L  R.  975,] 
Empress  of  India  v.  Ram  Chand,  1  A. 
675. 

(54) — Evidence  Act,  s.  30  —Confession  of  co- 
accused,  effect  of — Misdirection  to  jury —  Judge 
not  instructing  jury  that  confession  of  co-accuied 
was  not  enoiiak,  if  amounts  to. — As  a  general 
rule  of  practice,  it  is  not  safe  to  convict  an  ac- 
cused upon  the  uncorroborated  evidence  of  an 
accomplice  ;  the  confession  of  a  co  accused  is  on 
even  a  lower  footing.  The  statement  of  a  co- 
accused  is  of  less  probative  force  than  the 
evidence  of  an  accomplice,  ior,  it  is  aSeoted  by 
all  the  inherent  weakness  of  such  evidence,  and 
it  could  not  be  tested,  as  such  evidence  can,  by 
cross-examination,  nor  is  it  given  under  the 
sanction  of  an  oath.  A  conviction  on  such  a 
confession  alone  has  long  been  held  to  be  a  case 
of  "  no  evidence  and  bad  in  law."  The  omis- 
sion of  the  S°ssions  Judge  to  give  instructions 
to  the  jury  in  the  sense  above  stated  is  clearly 
a  misdirection,  leading  to  a  failure  of  justice, 
In  re  KUPPAN.  5  M.L.T.  355  =  9  Cp.  L.  J.  308 
=  1  Ind.  Cas  547. 

(55) — Evidence  Act,  6.  30  —  Confession  of  a 
co-prisoner  making  plea  of  guilty — Admissibility 
against  other  prisoners. —  Where,  in  a  trial  for 
the  offence  of  house-breaking,  some  of  the  pri- 
soners pleaded  guilty  and  were  convicted  on 
their  own  plea,  held,  that  the  confessions  made 
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by  such  prisoner  could  not  be  used  in  evidence 
against  the  other  prisoners  inasmuch  as  they 
were  not  tried  at  all,  and  therefore  were  not 
"  being  tried  jointly  for  the  same  offence  "  with 
the  other  prisoners,  'f  he  only  course  to  make 
their  statements  admissible  against  the  other 
prisoners  would  be  to  remove  them  from  the 
dock  and  call  them  as  witnesses.  Venkata- 
SAMI  v.  Queen,  7  M.  102  =  2  Weir  740.  [R-, 
19  B.  195  (19Sh  25  M.  61  (69),  P.C  =3  Bom. 
L.  R.  540  =  5  C.W.N.  866  =  28  I.  A.  257-  ll  M. 
L.J.  233  =  8  Sar.  P.C.J.  160  =  2  Weir  271.] 

(56)-- 0/  co-accused  and  aaomplice  testimony 
— A  confession  of  the  co  accusea  stands  on  a 
perfectly  different  footing  from  the  testimony 
of  an  accomplice.  The  laiter  being  substantive 
evidence  in  the  strict  sense  of  the  term,  a  con- 
viction may  legally  proceed  upon  it  without 
corroboration.  It  is  entirely  otherwise  with 
the  confession  oi  a  co-acoused.  It  can  only  be 
used  in  a  subsidiary  manner  in  connection  with 
the  substantive  evidence  adduced  in  the  case. 
EMPRESS  v.    KARIM    BaX  MUSALMaN,  9  CP. 

L.R.  Cr  37. 

{57)-  Co  accused's  confession,  if  accomplice 
testimony— Evidence  Act,  ss.  30  arid  133, — The 
conlassion  of  a  co-accused  is  not  "the  testimony 
of  an  accomplice  "  within  the  meaning  of  s.  133, 
Evidence  Act.  EMPRESS  v.  GOVINDE,  9  CP. 
L.R.  Cr.  35. 

(58)— Evidence  Act,  s.  30—  Accused  pleading 
guilty  —  Admissibility  of  confession  against  co- 
accused  on  trial,  — Fouc  persons  being  charged 
with  murder,  one  of  them  was  made  an  approver 
and  two  of  them  pleaded  euilty,  and  the  trial 
proceeded  against  the  fourth  alone.  Held  that 
the  statement  of  persons  pleading  guilty  could 
not  be  used  against  ihe  accused  to  corroborate 
the  evidence  of  the  approver,  as  he  could  not  be 
considered  to  be  umlergoing  trial  jointly  with 
persons  pleading  guiity.  QUEEN-BMPRESS  v. 
CHAND.  Rat.  Un.  Cr.  C  400  =  Cr.  Rg.  60  of 
1888. 

{59)— Evidence  Act,  s.  30 -Confession  by  ac- 
cused —Corroboration.— The  appellants,  accused 
Nos.  3  and  7,  were  convicted  of  the  abetment 
of  murder  and  of  murder  respectively,  on  the 
strength  of  a  confession  made  by  accused  No.  3, 
which  implicated  himself  as  well  as  accused 
No.  7.  Held,  (U  that  the  confession  of  accused 
No,  3  was  not  evidence  against  accused  No.  7, 
and  ought  not  to  have  been  considered  against 
him,  because,  in  the  confession,  the  share  of 
the  accused  in  the  murder  was  minimized  to  the 
last  degree  and  the  blame  was  all  placed  on  the 
other  accused,  (2)  that  motive  for  the  murder 
could  not  take  the  place  of  evidence  of  identifi- 
cation, nor  could  it  afford  corroboration  of  tha 
confession,  (3)  that  the  confession  was  insuffici- 
ent to  convict  upon,  for  it  did  not  amount  to  a 
confession  of  murder.  The  accused  described 
himself  as  a  spectator  of  the  murder,  taking  no 
part  in  it  and  compelled    by  force  to  witness  it 
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bility—confinwed. 

as  he  wa3  not  allowed  to  go  away.  His  being 
there  at  all  was  not  criminal  as  he  had  no  fore- 
knowledge thac  a  murder  was  about  to  be  com- 
mitted. He  went  when  called  and  there  he  was 
compelled  to  remain.  ^UEEN-EMPRESS  v. 
Dnyanu  6inTATYA,  1  Bona.  L.R.  4?8. 

{60)— Evidence  Act,  I  of  1872,  s.  30— Joint 
trial — Different  charges  —  Amended  into  one 
charge — Confession — Effect — Crim.  Pro.  Code, 
Act  X  of  187-2,  ss.  417  to  449.— A  and  B  were 
tried  at  the  same  trial,  A  for  murder  and  B  for 
abetment.  A  confessed  to  having  committed 
the  murder  at  the  instigation  of  B-  The  Ses- 
S'ons  Judge  subsequently  amended  the  charge 
against  A  into  one  of  abetment.  B,  who  was 
represented  by  a  vakil,  did  not  object  to  the 
amendment  or  aak  for  a  new  trial.  Held  that 
the  objection  that  the  Judge  should  not,  under 
s.  30  of  the  Evidence  Act,  have  taken  the  con- 
fession of  A  into  consideration  as  against  B. 
could  not  be  allowed  in  appeal,  since  the  two 
charges  were  so  nearly  related,  and  there  was 
no  such  material  prejudice  as  would,  under 
ss.  447  to  449  of  the  Grim.  Pro.  Code,  have 
necessitated  a  new  trial,  and  since  the  amend- 
ment of  charge  was  not  objected  to.  REG.  v, 
GOVIND  BABLI  RAUL,  11  B.H.C.  278.  [R., 
8  B.209,  P.B.] 

Ifil)— Evidence  Act,  I  o/ 1872,  ss.  30,  114,  113, 
157 — Cor7-oboration  of  evidence  of  accomplice — 
Corroboration  of  approver. — The  previous  state- 
ment of  an  accomplice  is  no  corroboration  of  his 
evidence.  It  must  be  corroborated  as  regards 
every  material  particular  and  the  identity  of  the 
accused  must  be  proved  by  reliable  independent 
testimony.  [F.,  10  B.  3i9,  Rat.  Un.  Or.  C. 
840,  6  Bom.  L.R.  481,]  The  confe?sion  of  one 
of  several  accused  persons,  though  it  may  be 
taken  into  consideration  against  the  others, 
under  s.  30  of  the  Evidence  Act,  cannot  be  taken 
as  evidence  to  corroborate  the  testimony  of  an 
approver.  REG.  v.  MALAPA  bin  KapaNA,  11 
B.H.C.  A. C  196.  [F..  1  B.  475,  lO  C  970,  Rat. 
Un.  Or.  Gas.  400  (750)  =  35  M.  247  =  22  M  L.J. 
490=llM.L.T.sup.  1  =  M.W.N.  1912,207  =  13 
Gr.L.J.  305=14  Ind.  Gas.  849,  36  M.  501  =  2 
Bom.  Or.  Gas.  123=  15  Bom,  L.  R  910=  18  C. 
L.J.  365  =  14  Or.  L.J.  577  =  17  G.W.N.  110  =  20 
Ind.  Gas.  369  =  25  M.L.J.  518  =  14  M.L.T.  263 
=  M.\V.N.  1913,  806  =  35  M.  397  =  13  Gr.  L.J. 
352  =  14  Ind.  Gas.  896=12  M.L.T.  1  =  M.W.N. 
1912,  549,  12  Gr.  LJ.  150  =  9  Ind-  Gas.  897  = 
21  M.L.J.  283  =  10  M.L.T.  84  =  1911,  2  M.W- 
N.  327.] 

(62)— Evidence  Act,  I  of  1872,  s.  SO— Jointly 
tried— Prisoner  who  has  pleaded  guilty. — Where 
one  of  the  prisoners,  who  were  jointly  tried, 
pleaded  guilty,  the  proper  course  for  the  Gouit 
to  adopt  is,  not  to  keep  him  on  along  with  the 
rest  so  as  to  use  his  statement  agamst  the 
others,  but  to  convict  and  sentence  him  and 
then  to  examine  him  on  solemn  affirmation. 
REG.  V.  KALU  PATID,  11  B  H.G.  146.  [fl.,  A. 
W.N.  1881,  99.  10  M.L.J.  147,  F.B.] 
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6.— Confessions  by  co-accased— Admissi- 
bility— continued. 

(63) — Evidence  Act,  s.  30— Confession  by  co- 
accused  pleading  guilty,  but  not  convicted. — 
Where  one  of  two  accused  persons  tried  jointly 
pleads  guilty,  but  is  not  convicted  till  the  con- 
clusion of  the  trial  of  the  other  accused,  held 
that  his  confession  is  not  admissible  in  evidence 
as  against  the  co-accused,  as  the  accused, 
pleadmg  guilty,  could  not  be  treated  as  being 
jointly  tried  with  the  other  accused.  QUEEN- 
EMPRBSS  V.  PAHUJI.  19  B.  195.  [R.,  22  M. 
491  =  2  Weir  746  ;  R.,  Rit.  Un.  Gr.  G.  776,  17 
A.  524,  23  M.  151  =  2  Weir  747,  10  M.L.J.  147, 
P.B.,  25  M.  51,  P.G  =2  Weir  749,  23  A.  53,  9 
G.L  J.  291  =  13  G.W.N.  552.] 

(64) — S.  30,  Evidence  Act— Joint  trial- 
Confession  of  fellow  prisoners — Effect. — Where 
an  accused  person  was  convicted  solely  on  the 
confessions  of  his  fellow  prisoners  who  were 
tried  jomtly  with  him  for  the  same  oSence, 
held,  that  the  conviction  was  bad.  Under 
s.  30,  Evidence  Act,  these  confessions  could  be 
"  taken  iuto  consideration "  as  against  the 
accused  ;  but  they  are  not  technically  evidence 
within  the  definition  given  in  s,  3  of  the  Act. 
They  could  not,  therefore,  form  the  basis  of  a 
conviction.  QUEEN-EMPRESS  v.  KHANDIA 
bin  PANDU,  IS  B.  66.  [E.,  22  A.  445  =  A.W. 
N.  1900,  169,  38  B.  156  =  2  Bom.  Gr.  Gas,  143  = 
15  Bom.  L.R.  975,  24  M.  523  =  1  Weir.  851, 
L.B.R.  (1893-1900)  363;  10  O.G.  328  =  8  Gr.  L. 
J.  393.] 

(65) — Evidence  Act,  s.  30 — Confession  by 
accused  charged  with  dacoity. — Us  admissibility 
agamst  person  charged  with  receiving  stolen  pro- 
perty.— Where  the  sole  evidence  of  the  identity 
of  the  goods  stolen  at  a  dacoity  with  those  found 
in  the  possession  of  the  accused,  wHo  was  charged 
with  having  received  the  stolen  property,  was 
tne  confession  to  the  committing  Magistrate 
by  the  person  charged  with  .the  dacoity,  who 
had  pleaded  guilty  to  that  charge,  lield,  that 
the  confession  was  inadmissible  against  the 
person  charged  with  receiving  the  stolen  pro- 
perty, as  he  and  the  other  person  were  not  being 
tried  jointly  for  the  same  offences.  EMPRESS 
V.  Bala  Patel,  5  B.  63  =  5  Ind.  Jur.  425. 
IR.,  6  Bom.  L.R.  517.] 

(66) — Evidence  Act,  s.  30 — Statement  of  per- 
son jointly  tried— Court  not  holding  him  guilty 
— Effect. — The  statement  of  a  person  jointly 
tried  with  others  for  the  same  oSence  is  not  the 
less  an  admission  regarding  all  that  the  person 
knew  about  the  offence  affecting  himself  and  the 
other  persons,  merely  by  the  fact  of  the  Gourt 
not  holding  him  guilty  of  the  offence  with 
which  he  is  charged.  QUEEN  v.  BAKUR  KHAN, 
5  N.W.P.  213. 

(67) — Statements  made  by  an  accomplice  not 
conclusive  evidence. — Though  the  confession  of 
an  accused  person  is  relevant  evidence  against 
the  co-accused  jointly  tried  with  him,  still  it  is 
not  conclusive  evidence  against  the  co-aooused, 
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bility — continued. 

and  must  be  received  with  the  greatest  caution 
and  discrimination.  EMPKBSS  v-  SUNDRA, 
A.W.N.  1881,  38. 

(68) — Evidence  Act,  s.  30— Plea  of  gtiilty  by 
some  of  the  co-accused— Continuance  of  the  trial 
without  convicting  them. — Although  it  is  open 
to  the  Court,  under  certain  circumstances,  to 
continue  the  trial  without  convicting  those  of 
the  accused  who  plead  guilty,  yet,  it  is  unfair 
to  deler  convicting  them  merely  in  order  that 
their  confessions  may  be  considered  against  the 
other  accused  who  are  being  tried  with  them. 
Queen-Empress  v.  paltua.  23  A.  53  =  A.W, 
N.  1900,  192.  (19  B.  195,  2iJ  M.  491,  17  A  525. 
23  M.  151,  B.)  [i^.,  30  A.  540  =  5  A.L.J.  505  = 
A.W.N.  1908,  241  =  4  M.L.T.  540  =  8  Cr.L  J. 
380;  R.,  9C.L  J.  'i91  =  13  C, W.N.  552  =  10Cr. 
L.J.  484  =  4  Ind.  Gas.  57.] 

(69) — Evidence  Act,  s.  SO- Co-accused  plead- 
ing guilty — Joint  trial. — Where  the  statements 
of  two  of  several  co-accused  persons  followed 
their  plea  of  guilty,  held,  they  were  not  entitled 
to  be  considered  as  evidence  against  the  other 
accused  persons,  and  tbat,  in  those  circum- 
stances, they  ceased  to  be  statements  of  persons 
jointly  tried,  for  the  trial  ended,  as  regards 
them,  with  their  plea  of  guilty  QUEEN- 
EmpresSv.  Pirbhu,  17  A.  524  =  a  W.N.  1895, 
111.  [F.,22  M.  491;iJ.,  23  A.  53  =  A.W.N.  1900 
192,  3  Bom.L.R.  437,  15  Cr.L.J.  13  =  22  Ind. 
Cas.  157  =  14  M.L.T.  453]. 

(70) — Evidence  Act,  s-  30 — Scope  and  applica- 
tion of. — The  test,  for  s.  30  of  the  Evidence 
Act  intended,  to  be  applied  to  a  statement  of 
one  prisoner  proposed  to  be  used  in  evidence  as 
against  another,  is  to  see  whether  it  is  sufficient 
by  itself  to  justify  the  conviction  of  the  person 
making  it  for  the  offence  for  which  he  is  being 
jointly  tried  with  another  person  or  persons 
against  whom  it  is  tendered.  To  use  a  popular 
phrase,  the  confessing  prisoner  must  tar  himself 
and  the  person  or  persons  he  implicates  with 
one  and  the  same  brush.  EMPRESS  OF  India 
V.  GANRAJ,  2  A.  454.  [F.,  9  A.  646,  A.W.N. 
1881,  30.  135,  Rat.Un.Cr.  C.  436,  L.B  R.  1893- 
1900,  7  ;  Doubted  13  Cr.L.J.  305=14  Ind.  Cas. 
849  =  1912  M.W.N.  207  =  22  M.L.J.  490  =  11  M. 
L.T.  Sup.  1  =  35  M.  407;  R.,  LB.R.  1893—1900, 
70.] 

(71) — Evidence  of  co-accused  — Pardon  — 
Practice—Crim.  Pro.  Code,  Act  X  of  1882, 
s.  288. — Where  a  pardon  tendered  to  one  of  two 
accused  persons  by  a  Magistrate  was  withdrawn 
before  the  close  of  his  examination,  held  that 
the  evidence  thus  given  was  inadmissible  in  the 
Sessions  Court.  In  this  case,  the  person  to 
whom  the  pardon  was  tendered  repudiated  the 
statements  in  the  Magistrate's  Court  when 
examined  as  a  witness  in  the  Sessions  Court. 
QUEEN-EMPRBSSv.  NAGU,  A  W.N.  1891,  184. 

Scope  of  the  term  "  Confession" — See  Crim. 
Pro.  Code,  1898,  a.  162,  6  N.L.R.  180  =  8 
Ind.  Cas.  1181  =  12  Cr.  L.J.  60. 
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Duty  of  Magistrate  taking  part  in  police 
investigations— See  Crim.  Pro.  CODE,  ss  164, 
103,5  S.L.R.  31  =  12  Ind.  Cas.  209  =  12  Cr. 
L.J.  489. 

Certificate  of  voluntariness  omitted — Defect 
cured  by  evidence  of  Magistrate— See  CRIM. 
Pro.  CODE,  ss.  164,  167,  533,  9  Ind.  Cas.  148. 
=  12  Cr.  L.J.  15. 

— not  relevant  against  the  maker  whether  re- 
levant against  a  co-accused — See  EVIDENCE 
ACT,  1872,  S3.  24,  30.  133,  166  P.L.R.  1911  = 
10  Ind  Caa.  340  =  9  P.R.  1911,  Cr.  =22  P.W. 
R.  1911,  Cr.=12  Cr.  L.J.  267. 

— of  co-accused  exculpating  himself — Value 
—See  Murder,  (1911)  2  M.W.N.  375  =  12  Cr. 
L.J.  562. 

Confession— Made  to  zaildar  or  nominally  to 
third  party  in  presence  of  police--Inadmii3sibiIity 
—See  Murder,  14  P.R.  1911 ,  Cr.  =  12  Ind. Cas. 
973  =  12Cr.  L.J.  597. 

Retracted  confession  —  Value  —  Statement 
recorded  by  police  officer  prior  to  making  con- 
fession not  produced — Effect —Accused  offering 
to  confess — Propriety  of  police  officer  recording 
statement  before  taking  to  Magistrate  to  record 
confession — "Verification"  of  confession,  value 
and  utility  of— See  PENAL  CODE,  s.  121-A,  15 
C.W.N.  593  =  10  Ind.  Cas,  582  =  12  Cr.  L.J. 
286. 

One  accused  can  prove  on  his  own  behalf  a 
co-accused's  confession  to  a  police  officer — See 
PENAL  CODE,  ss.  241.  243,  12  Cr.  L.J.  79=' 
9  Ind.  Cas.  449. 

Evidence  of  Magistrate^Best  evidence  of 
verification— See  PENAL  CODE,  s.  400.  16  C. 
W.N.  69. 

7. — Miscellaneous. 

(1)—Crhn.  Pro,  Code  (1872),  ss.  122,  546— 
Scope  of  s.  122. — 8.  122  applies  to  a  confession 
made  to  a  Magistrate  other  than  the  Magistrate 
by  whom  the  case  has  to  be  enquired  into  or 
tried,  but  who  may  not  even  have  jurisdiction 
to  enquire  into  or  try  it ;  and  to  a  confession 
made  while  the  case  is  still  under  investigation 
by  the  police,  or  before  such  investigation  is 
commenced.  It  does  not  apply  to  a  confession 
recorded  by  a  Mfigistrate  acting  under  Ch.  XV 
or  Ch.  XVII  of  the  Code.  In  the  matter  of, 
BehaRI  Hajdi,  5  C,L,R.  238.  [Coras.,  6  C.L. 
R.  289;  R.,  37  0.  467  =  11  Cr.L.J.  453  =  7 
Ind.  Cas.  359,] 

(2)— Crim.  Pro.  Code  (1872),  ss.  122,  346— 
Object  of  the  section — Making  confession  the 
commencement  of  enquiry,  validity  of. — The 
object  of  s.  122  is  to  enable  any  Magistrate, 
other  than  the  Magistrate  by  whom  the  case  is 
enquired  into  or  tried,  and  who  is  conveniently 
near  at  hand,  to  record  a  confession  promptly. 
S.  122  enables  any  Magistrate  to  record  a 
confession,  but  if  that  confession  be  made 
before  a  Magistrate   who  had  jurisdiction  to 
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deal  with  the  matter  to  which  it  relates,  in  the 
form,  pither  of  a  trial  or  of  an  enquiry  under 
Ch.  XV,  he  can  record  the  confession  before  the 
commencement  of  such  trial  or  enquiry,  and  so 
proceed  under  s.  346,  whether  or  not  the  case 
he  still  under  the  investigation  of  the  police. 
KRISNA  MONEE  V.  EMPRESS,  6  C.L.R.  289. 
(5  C.L.R.  238,  1  Bom.  219,  Disctissed,)', 

{3)— Penal  Code,  ss.  109,  S02— Abetment  of 
murder. — Where  the  only  evidence  against  the 
accused  charged  with  having  abetted  the  com- 
mission of  murder  by  the  administration  of 
arsenic  was  a  retracted  confession,  held,  that 
it  would  be  manifestly  unsafe  to  found  a  con- 
viction of  abetment  of  murder  on  so  suspicious 
a  piece  of  evidence,  and  more  particularly  when 
the  police  had  failed  to  trace  any  vestige  of 
arsenic  into  the  accused's  possession.  EMPEROR 
V  NAGANDA  KOM  BHIMAPPA,  i  Bom.  L.R. 
425.  [D.,  31  A.  290  =  6  A.L.-J.  203  =  9  Gr.  LJ. 
522  =  2  Ind.  Gas.  214.] 

(4)— Cnm.  Pro-  Code,  Act  X  of  1872,  ss.  233, 
34P_  prisoner  represented  by  counsel— Pre- 
judice.—"^heve  the  counsel  representing  the 
"prisoner  in  the  Sessions  Gourt  did  not  object  to 
the  admission  of  a  statement  of  the  accused 
not  signed  or  marked  by  him  as  required  by 
8.  346  of  the  Grim.  Pro.  Gode,  held,  that  the 
error  in  the  formality  could  not  have  pre- 
judiced the  prisoner  in  his  defence  and  that  no 
objection  to  the  conviction  on  that  ground 
could  be  considered  bv  the  appellate  Court. 
Eeg  v.  DEVA  Datal,  11  B  H.C.  237.  [R., 
23  B.  221,   U.B.R.  1892—1896,  187.] 

(5)— Plea  of  guilty  of  charge  of  murder.— 
The  accused,  who  was  in  the  habit  of  smoking 
ganja,  being  charged  with  the  murder  of  his 
wife  and  an  infant  son,  made  a  confession,  two 
days  after  the  occurrence,  stating  that  he  had 
killed  his  wife  and  child  because  of  a  quarrel 
which  arose  on  account  of  her  refusal  to  accede 
to  his  proposal  to  go  to  another  place,  en  account 
of  his  povc-ty.  Held,  that  the  statements 
made  by  the  accused  did  not  amount  to  an 
admission  of  the  offence  of  murder.  He  alleged 
a  sudden  provocation  and  he  shotild,  therefore, 
have  been  put  on  his  trial,  in  order  that  the 
Court  might  ascertain  whether  the  provocation 
was  grave  and  sudden  enough  to  prevent  the 
offence  from  amonoting  to  murder.  QUEEN- 
EMPRESS  v.  SAKHARAM  valad  Ramji,  li  B. 
564.     [F.,  Rat;  Un.  Or.  C.  532.] 

{G)~Crim.  Pro.  Code,  s.  122  -Confession — 
Admissibility— Evidence  Act,  s.  30. — Both  the 
memorandum  and  the  certificate  required  by 
ss.  122  and  346  of  the  Code  of  1872,  should  be 
attached  to  confessions.  The  efiect  of  these  is 
to  afford  proof  of  the  accuracy  of  the  record, 
of  the  presence  of  a  Magistrate,  and  of  the 
voluntary  nature  of  the  confession.  When  a 
confession  taken  under  s  122  is  inadmissible  in 
evidence,  oral  evidence  to  prove  that  such  a  con- 
fession was  made,  or  what  were  the  terms  of  the 
confession,     is    inadmissible    also.     REG.    v. 
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SHIVYA,  IB.  219.  [Not  F.,  2M.  5  =  2  Weir 
123';  Appr.,  4  B.  15  ;  R.,  21  B.  495,  23  B.  221, 
9  M.  224  =  2   Weir  128  ;  Const.,  6  C.L.R.  289.] 

n)—Crim.  Pro.  Code  (1872)  s.  122— Confes- 
sion, without  necessary  certificate — Admissibility 
^—Evidence  Act,  s.  24 — Confession  to  a  police 
officer. — A  confession  upon  which  the  necessary 
certificate  that  it  is  voluntarily  made  is  not 
recorded  at  the  time,  or,  at  any  rate,  on  the  day 
the  confession  was  reduced  to  writing,  is  bad, 
and  cannot  be  admitted  in  evidence.  [R.  23  B. 
221.]  A  confession  made  by  an  accused  person, 
while  he  is  in  police  custody,  is  not  admissible 
in  evidence.  EMPRESS  v.  DaJI  NARSU,  6  B. 
288. 

{8)— Penal  Code,  s.  180 — Refusalby  accused 
to  sign  statement  made  by  him. — 8.  180,  I.P.C. , 
is  not  applicable  to  the  signatures  or  marks 
made  to  such  confessions  and  statements  as 
those  treated  of  in  ss.  122,  346,  Grim.  Pro. 
Gode.  Therefore,  an  accused  person  refusing 
to  sign  his  examination  does  not  render  himself 
liable  to  be  punished  for  contempt  under  s.  180, 
I.P.G.  IMPERATRIX  V.  SIRSAPA,  4B.  15.  [F., 
4  Cr.  L.  J.  205  =  3  L.B.R.  199  ;  R.,  13  Cr. 
L.J.  713  =  16  Ind.  Gas.  521  =  245  P. L.R.  1914 
=  8  P.R,  1912  (Cr.)  =  37  P.W.R.  1912  (Gr.). 

(9) — Sessions  trial — Accused's  examination 
before  committing  Magistrate — Admissibility 
before  Sessions  Judge— Crim.  Pro.  Code  (1868), 
s.  205. — Where  the  accused  makes  a  confes- 
sional statement  when  examined  by  the  Magis- 
trate, the  mere  signing  of  the  statement  by  the 
Magistrate  would  not  be  sufficient  to  make  the 
examination  legal  evidence  in  the  Sessions 
Court.  The  certificate  under  the  Magistrate's 
hand  required  by  s.  205  of  the  Gode  of  Crimi- 
nal Procedure  should  be  attached.  A  confes- 
sion should  be  recorded  in  the  language  in 
which  it  was  made.  The  question  must  be  put 
to  him  in  a  language  which  the  accused  under- 
stands, and  his  answers  are  to  be  recorded  in 
full.  They  are  to  be  shown  and  to  be  read  to 
him.  It  is  obvious  that  a  Magistrate  who  shows 
or  reads  a  confession  ;  taken  in  English,  to  a 
Native  who  does  not  understand  English,  cannot 
be  said  to  comply  with  the  provisions  of  the  law 
in  s.  205,  Grim.  Pro.  Code.  Or  if  the  Migistrate 
translates  both  the  questions  and  answers,  this 
cannot  bo  said  to  be  a  showing  or  reading  of 
the  questions  actually  put  or  the  answers 
actually  given.  QUEEN  v.  Bheebeekee,  i 
N.W.P.  16. 

(10) — Murder, — The  admission  of  the  accused 
as  to  his  presence  at  the  murder,  corroborated 
by  his  possession  of  part  of  the  property  of 
deceased,  held  to  justify  his  conviction  for  the 
principal  offence  CROWN  v.  KalOO,  73  P.R. 
1866,  Cr. 

(11) — Confession,  proof  of, — If  the  confessioa 
was  written  down  and  then  signed  by  the  pri- 
soner, on  proof  of  his  signature  it  may  be  read 
in  evidence  as  an  ordinary  document.  It  written 
and  not  signed  it  may  be  used  by  the  person 
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Confession  — oonoluded. 

7. — Miscellaneous — concluded. 

who  wrote  it  to  refresh  his  memory  if  he  is 
examined  ;  but  the  writing  is  not  itself  evidence 
and  the  oonfesaion  must  be  proved  by  the 
Magistrate  sworn  as  a  witness,  or  by  another 
person  who  heard  it.  CROWN  v.  GUNGA  RAM, 
61  P.  R.  1866,  Cr. 

Acqaitbal  of  confessing  prisoner — See  AC- 
QUITTAL, 1  W.R.  Cr,  Letters,  2. 

See  ACT  III  OP  1867,  ss.  3  and  5,  L.B-R. 
1872—1892,  281. 

See  BOM.  ACT  TV  OP  1902,  s.  63,  9  Bom. 
L.R.  789,  F.B.  =  6  Or.  L.J.  164  =  2  M.L.T.  414 
=  32  B.  111. 

See  Charge  to  Jury— General,  26  M. 
38  =  2  Weir  733. 

See  Grim.  Pro.  Code,  1898,  ss.  193,  288, 
337,  22  C.  50. 

See  Crim.  Pro.  CODE,  1898,  ss.  200,  533,  6 
C.W.N.  840. 

Admissibility  in  evidence  of  retracted  confes- 
sion— Evidence  of  accomplice — See  CRIM.  PRO. 
CODE,  1S98,  s.  298,  2  L.B.R.  214. 

Oral  evidence  of — Admissibility — Voluntary 
confessions  without  pressure — Admissibility — 
See  Crim.  Pro.  code.  1898,  ss.  288,  364,  533, 
11  A.L  J  286  =  14  Cr.  L  J.  211  =  19  Ind.  Cas. 
307  =  35  A.  260. 

See  Crim.  Pro.  Code,  1898,  ss.  288,  423 
(2),  2  Weir  509. 

See  Crim.  Pro.  code,  1898,  s.  423,  2 
Weir  507. 

See  Crim.  Pro.  Code,  1898,  s.  423  (2),  2 
Weir  510. 

See  Crim.  Pro.  Code,  1898,  s.  533,  23  B. 
221.8  C.P.L  R.  Cr.  21, 

See  Crim.  Pro.  Code.  1893,  s.  537,  3  M.L.T. 
263  =  7Cr.  L.J.  353  =  18  M.L  J   250. 

See  Evidence— ADMISSIBILITY  op  evi- 
dence, 13  C.W.N.  501. 

See  Evidence  Act,  1872,  ss.  159  and  160, 
16  C.P.L.R.  122. 

See  False  Evidence,  22  A.  lis  =  A.  W.N 
1889.  207. 

See  Judge  and  Jury,  18  M.L.J.  66  =  31  M. 
127  =  3  M.L  T.  270  =  7  Cr.  L.J.  325. 

See  Magistrate,  Jurisdiction  of— Ge- 
neral Jurisdiction,  4  M.H.O.  App.  2 

See  Penal  Code,  s.  400, 18  P. L.R.  1910,  Cr. 

See  SANCTION  To  PROSECUTE— CONDI- 
TIONS requisite  for  grant  of  Sanction, 
19  C.  345. 

To  a  police  officer  inadmissible — See  WIT- 
NESS—MISCELLANEOUS  Cases,  L.B.R.  1893 
—1900,  42, 

Confinement. 

See  Mad.  Reg.  XI  OP  1816,  s.  10,  24  M. 
271  =  1  Weir  928  =  11  M.L  J.  23. 

Confirmation  of  sentence. 

See  Sentence— Confirmation  op  Sen- 
tence. 


Confiscation. 

See  Forfeiture  op  Property. 

(D— Penal  Code,  ss.  121,  122  and  124-4— 
Confiscation  of  press  in  which  seditious  matters 
have  been  published — Crim.  Pro.  Code  (1898), 
s.  517. — Confiscation  of  property  may  be  ordered 
either  under  s.  121  or  s.  122,  Penal  Code,  but 
there  is  nothing  in  p.  124-A  which  authorises  a 
Magistrate  to  confiscate  the  property  of  an 
accused  person.  The  oSence  under  s.  124-A 
consists  in  publication.  The  Printing  Press, 
in  which  seditious  matters,  punishable  under 
s.  124-A,  have  been  printed,  cannot  be  said  to  be 
property,  which  has  been  used  for  the  commis- 
sion of  an  oSenoe  within  the  meaning  of  s.  517, 
Crim.  Pro.  Code,  the  Press  being  a  remote 
instrument.  The  Printing  Press  could  not  be 
said  to  have  been  used  for  the  commission  of 
the  offence  in  the  same  way  as  a  gun,  sword, 
or  a  dagger.  ABINASH  CHANDRA  BhatTA- 
CHARJEE  v.Emperor,  34  C.  986  =  11  C.W.N. 
1016  =  6  C.L.J.  754  =  6  Cr.  L  J.  293  [F.,  9 
Cr.  L  J.  539  =  2  Ind.  Cas.  233  =  5  N.L.R,  59;  14 
Or.  L.J.  27  =  18  Ind.  Cas.  171  =  24  M  L.J.  1 
=  14    M.LT.  431  =  1913  M.W.N.  851.] 

(2)— Cnm.  Pro.  Code  (1898),  s.  517— False 
charge  of  theft— Stolen  object  found  in  complain- 
ant's house— Confiscation— Penal  Code,  s.  182. — 
Where  the  accused  was  convicted  under  8.182, 
Penal  Code,  of  giving  false  information  regarding 
a  case  of  theft,  the  jewels  alleged  to  have  been 
stolen  having  been  found  in  the  house  of  the 
accused  and  the  Magistrate  passed  an  order 
under  s,  517  confiscating  them  held  that  such 
an  order  could  not  be  made  uoder  s,  517. 
Lakshmi  Narayan  Dutt  v.  Inspector 
Ureagan,  90. W  N.  597  =  2  Cr.  L.J.  273.  [R., 
d  ExpL,  14  Cr.  L.J.  27  =  18  Ind.  Cas.  171  =  24  M. 
L.J.  1  =  14  M.L.T.  431  =  1913  M.W.N.  851.] 

(3)— 0/  property  found  wiOi  the  accused. — A 
Magistrate  ordered  the  confisaclion  of  money  in 
the  possession  of  the  accused,  who  was  convicted 
of  inoculating  under  s.  269,  I.P.C.,  merely 
because  he  admitted  that  he  had  received  the 
money  by  way  of  fees  for  inoculating.  Beld, 
that  the  Magistrate  acted  illegally  and  that  the 
confiscated  money  should  ba  refunded  to  the 
accused.  POLICE  v.  DULKHURA,  Colm.  Dig. 
Cr.  54  of  1876. 

(4)— 7n  cases  of  murder— Sanction  of  Revenue 
authorities. — Confiscation,  in  cases  of  murder, 
does  not  require  the  sanction  of  the  Ravenue 
authorities.  CROWN  v.  Talub  7  P.R.  1868. 
Cr. 

(5)— Money  o^ered  as  bribe.—  Money  given 
as  bribe  and  paid  into  Court,  by  the  person  to 
whom  it  was  offered,  who  at  once  turned  in- 
former, could,  on  the  conviction  of  the  person 
offering  the  bribe,  be  ordered  to  be  paid  partly 
to  the  informer,  and  could  ba  confiscated  as  to 
the  rest.  GROWN  v.  BUTA  SINGH,  9  P.R, 
1873,  Cr. 

(6) — On  conviction  under  s.  188,  7  P.  C. — 
Where  a  person  disobeying  a  duly  promulgated 
order  was  convicted  under  s.  188,  I.P.C,  for 
exposing  beef  for  sale,  and  his  knife  and  scales 
were  ordered  to  be  confiscated,   held,  that  the 
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CoDfiscation— confinwed. 

confiscation  was  not  authorised  by  law.  CROWN 
V.  IMAMI,  13  PR.  1872,  Cr. 

(7)— Cantonment  Act,  XXII  of  1864,  s.  29— 
Previous  conviction. — Where  the  manager  of  a 
liquor-merchant  was  convicted  under  s.  29  of 
Act  XXII  of  1864,  after  a  previous  conviction 
of  his  master  for  selling  liquor  without  license 
under  the  same  s.  29,  held  that,  an  order  for 
confiscation  of  wine  and  liquor  was  illegal,  as 
the  manager  bad  not  been  previously  convicted. 
Pestonjee  v.  Crown,  20  P.R.  1872,  Cr. 

{B)~Discharge  of  thief,  effect  of.— The  fact 
that  the  person  charged  with  theft  is  discharged 
does  not  preclude  the  confiscation  of  property 
suspected  of  being  stolen.  PHULLA  SINGH  v. 
Ram  Singh,  20  P.R.  1873,  Cr. 

(9) — Properly  stolen  in  British  India,  but 
seized  in  foreign  territory. — Property  stolen  in 
British  India,  but  seized  in  foreign  territory 
and  brought  into  British  territory  by  the  police 
may  be  confiscated.  MUSSUMMAT  KiSHEN 
KODR  V.  CROWN,  20  P.R.  1878,  Cr.  [F.,  16  P. 
E.  1880;  R.,  35  P.R.  1880,  7  P.R.  1894,  Cr., 
36  B.  524  =  14  Bom.  L.R.  147  =  14  Ind.  Cas. 
970  =  13  Cr.  L.J.  426.] 

{10)— -Stolen  property  in  joossession  of  innocent 
purchaser. — The  proper  order,  where  stolen 
property  is  in  the  possession  of  an  innocent 
purchaser,  is  to  leave  the  property  in  his  posses- 
sion, until  the  owner  takes  ihe  necessary  step 
to  establish  his  ownership  and  recover  posses- 
sion from  the  purchaser.  CROWN  v.  SAWAN 
Singh,  21  PR.  1878,  Cr. 

{U)— Penal  Code.  s.  62— Forfeiture  of  pro- 
perty.— A  sentence  of  forfeiture  of  property 
should  not  be  inflicted  where  the  accused  does 
not  possess  any  property  worth  mentioning. 
Jivan  v.  Emperor,  2i  P.R.  1903.  Cr.  =  132 
P.L.R.  1903 

(12)— Order  for  forfeiture  of  property. — Where 
tha  act  of  the  accused  in  causing  the  death  of 
another  arose  out  of  jealousy  he  felt  at  the  de- 
ceased having  an  unnatural  intimacy  with  a 
boy,  with  whom  he  had  a  similar  intimacy, 
held,  that  an  order  for  forfeiture  of  property, 
besides  sentencing  him  to  death,  was  not  a 
proper  order.  TURAB  v.  CROWN,  23  P.R. 
1900  Cr.  =  P.L.R.  1900,  p.  35. 

(13) — Conviction  for  murder — Accused  having 
mother  and  young  children  —  Confiscation, — 
Where  the  accused,  convicted  of  murder,  had  a 
mother  and  young  children,  a  sentence  of  con- 
fiscation of  property  was  annulled,  CROWN  v. 
SUNT  SINGH,  35  P.R.  1866,  Cr. 

(14)— S.  517,  Crim,  Pro.  Code,  property  tvith 
reference  to  which  no  offence  has  been  committed. 
— 8.  517,  Crim.  Pro.  Code,  does  not  warrant  an 
order  for  the  disposal  of  property  regarding  which 
no  offence  appears  to  have  been  committed.  Ab 
DUL  Khalik  v.  Empress,  46  P.R.  1888,  Cr. 

(15) — Jagirs,  Mafis,  Inams.—The  Penal  Code 
does  not  authorise  the  confiscation  of  jagirs, 
•mafis  and  inams.    The  case  should  be  reported 


Confiscation — concluded. 

for  the  orders  of  the  Government  as  to  rasump- 
tion.  Crown  v.  anwar  Khan,  6i  P.R.  1866, 
Cr. 

(16) — Order  of,  added  to  a  sentence  not  other- 
wise appealbale,  whether  makes  the  order 
appealable — Confiscation,  whether  part  of  the 
sentence — Excise  Act,  S.  51 — Crim.  Pro  Code 
(1898),  s.  414.— The  addition  of  an  order  of 
confiscation  to  a  sentence  passed  under  s.  51, 
Excise  Act,  does  not  render  appealable,  a 
sentence  otherwise  not  appealable.  The  order 
of  confiscation  is  not  a  part  of  the  sentence. 
(Case  where  an  order  of  confiscation  of  valuable 
property  in  addition  to  a  fine  was  held  excessive 
and  set  aside).  QueEN-EmPRESS  v.  TagaRA- 
JAN,  I.B.L.R.  3. 

Boat,  unlawful  user  by  hirer— Without 
hearing  owner— See  ACT  I  OF  1878,  s.  11,  15 
0.  W.N.  296  =  9  Ind.  Cas.  587  =  12Gr.  L.J.  103. 

See  ACT  I  OP  1878,  s.  11.  1  Weir   835. 

See  ACT  VII  OF  1878,  ss.  25  and  54,  27  C, 
450. 

Sentence — Payments  of  rewards  out  of  fiaes 
and— See  ACT  VII  OF  1878,  ss.  25,  75,  Rat. 
Un.  Cr.  C.  960  =  Cr.  Rg.  13  of    1898. 

Theft  of  timber  or  forest  produce,  conviction 
for— Order  of— See  ACT  VII  OF  1878.  ss.  32, 
54,  55,  1  P.R.  1912(Cr.)  =  37  P.L.R.  1912  =  1» 
Cr.  L,J.  172  =  13  Ind.  Cas.  924. 

See  Act  VII  OF  1878,  ss.  54  and  55.  4  A. 
417. 

See  ACT  VII  OF  1878,  s.  75,  12  CW.N.  139. 

See  BOM.  ACT  V  OF  1878,  s.  55,  17  B.  154  ; 
Rat.  Un.  Cr.  C.  149  =  Or.  Rg.  22-7-1880. 

See  BOM.  ACT  IV  OF  1887,  s.  6,  1  S.L.R. 
64Cr.  =  8  Cr.L  J.  182. 

See  Bom.  Act  II  of  1890,  s.  52,  4  Bom.  L. 
R.  459. 

See  Mad.  Act  III  of  1864,  s.  17,  4  M.  240. 

See  Mad.  Act  III  of  1864,  ss.  17,  21,  5  M, 
H.C.  App.  41. 

See  Mad.  Act  III  of  1864.  S9  17,  23A, 
26-B.  5  M    137  =  6  Ind.  Jur,  243. 

Order  for,  of  property— See  Mad.  ACT  III  OF 
1864,  s.  65,  1  Weir  651. 

See  Mad.  Act  I  op  1886,  s.  29  (N),  5  M.L. 
T.  256  =  9  Cr.L.J.  149  =  1  Ind.  Cas.  79  =  19  M. 
L  J.  254. 

Of  money— See  Mad.  ACT  I  OF  1886,  a.  65, 
1  Weir  652. 

Of  liquor  and  measures — See  MAD.  ACT  I 
OF  1886,  s.  65,  1  Weir  652. 

See  U,P.  ACT  III  OF  1867,  s.  13,  26  A.  270 
=  A.W.N.   1904,  11. 

See  Bribe,  16  P.R.  1896,  Cr. 

See  Crim.  Pro.  Code  (1898),  s.  517,  8  C. 
W.N.  887. 
ConfiscatioD,  etc.  for  Rebellion. 

See  Act  X  of  1858. 
Confiscation  of  salt. 

Power  of  releasing  from  confiscation — See 
s.  18,  BEN.  ACT  VII  OF  1864,   7  W.R.  Or.  48. 
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iionflicting  Claims. 

Enquiry  as  to  possession,  based  on  diSerent 
titles  — Refusal  of  Magistrate  to  decide ^as  to 
possession  —  Jurisdiction — See  CRIM.  Pro. 
CODE.  1898,  8.  146,  8  Ind,  Cas.  63. 

Conjecture. 

(1) — Reasoned  conclusion  based  onevidence  and 
legal  presuviptions,  to  be  distinguished  from. — 
Courts  adjudicating  cases  upon  judicial  evi- 
dence should  always  be  careful  to  distinguish 
between  bare  conjecture  and  reasoned  conclu- 
sions as  to  facts  or  probabilities  based  upon 
evidence  and  legal  presumptions.  QUEEN- 
Empress  V.  Naga  Aung  Kyu,  L,B.R.  1893— 
1900,  257, 

Conjugal  Rights,  Restitution  of. 

See  Restitution  of  conjugal  rights. 
Consecutive  Sentences. 

See  SENTENCE  —  CONSECUTIVE  SEN- 
TENCES, 

Consent. 

See  ACQUIESCENCE. 

See  WAIVER. 

(1)  —  Consent  cannot  cure  irregularity. — If 
criminal  proceedings  are  substantially  bad, 
they  will  not  be  cured  by  any  waiver  or  consent 
of  the  prisoner.  EMPEROR  v.  KASIM,  13  C.P, 
L.R.  66.     (2  G.  23,  R.) 

(2) — Consent  of  accused  cannot  cure — Irregu- 
larity.— The  object,  of  a  trial  being  the  adminis- 
tration of  justice,  as  far  as  human  administra- 
tion of  it  can  be— not  the  interest  of  either 
party — a  prisoner  can  consent  to  nothing.  REG, 
V.  NavrOJI  DADABHAI,  9B.H,C.  358. 

{S) —Legal  consent. — A  consent  is  not  a  legal 
consent  unless  the  person  consenting  is  above 
the  age  of  18  years.     1  W.R.  Cr.  Letters,  10. 

Curing  of  illegalities  by— See  GRIM.  PRO. 
Code,  1893,  ss.  846,  349,  350,  537,  91  P.L.R, 
1905  =  2  Cr.  L.J.  369. 

Compromise — Order  made  without  evidence 
not  validated  by  consent — See  [NUISANCE 
UNDER  Grim.  Pro.  Code,  10  C.L.J.  482  =  11 
Cr.  L.J.  1  =  4  Ind.  Cas.  436, 

Consent  obtained  by  fraud,  coercion  or  misre- 
presentation—ESect— See  PENAL  Code,  ss,  90, 
366,  36  M.  453. 

Through  fear  of  injury — See  RAPE,  1  W.R. 
Ct.  21. 

See  Security  to  keep  the  peace- 
Evidence  and  Procedure,  8  C.L.J.  68  = 
35  C.  674  =  8  Cr,  L.J,  128. 

Conservancy  Mohurrir. 

See  Public  Servant,  a. W.N.  1885,  175. 

Conservancy  Rules  (Forests  and  Jungles). 

See  Pun.  ACT  IV  OF  1872,  .Schedule  1,  7 
P.R.  1893,  Cr. 
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Consideration. 

Sals-deed  with  false  statement  of — See  PENAL 
Code,  s.  423,  10  P.R.  1902,  Cr.=75  P.L.R. 
1902. 

See   Withdrawal  of  case,   Old  S.C.  43 
Oudh. 

Conspiracy. 

See  abetment. 

See  Penal  Code,  ss.  109  — ii4,  12i-a. 

[l)— Grim.  Pro  Code  (1882),  s.  239— C/jir^/es 
involving  conspiracy  between  accused — Joint 
trial. — Where  there  are  charges  involving  con- 
spiracy between  the  accused,  they  should  be 
tried  jointly.  QUEEN-EmpRESS  v.  MOSS,  16 
A,  88  =  A.W.N.  1894,  23. 

(2) — Abetment  of  kidnapping  by  conspiracy. — 
A  forcibly  took  a  girl  outside  the  fort  against 
her  will  into  the  fort  and  there  had  forcible 
connection  with  her.  Immediately  after,  B,  0, 
and  D,  who  were  previously  acquainted  with  A 
and  with  each  other,  took  the  girl  oS  to  a  sarai 
in  the  city  and,  after  having  had  forcible 
connection  with  her,  brought  the  girl  back  ia 
the  next  morning  and  returned  her  to  the  cus- 
tody of  A.  Held,  that  there  was  a  sufficient 
evidence  upon  which  a  jury  could  find  a  cons- 
piracy to  kidnap  against  all  the  four  men. 
King-Emperor  v.  Rahamatullah,  A.W.N. 
1902, 143. 

[3)— Proof  of  conspiracy — Evidence. — A  cons- 
piracy may  ba  proved  by  other  than  oral 
evidence  :  it  may  be  proved  by  the  evidence  of 
surrounding  circumstances  and  the  conduct  of 
the  accused,  both  before  and  after  the  alleged 
commission  of  the  crime.  EMPEROR  v. 
Annappa  Bharamganda,  9  Bom.L.R.  347  = 
5  Gr.  L.J.  329, 

(4) — Evidence  Act,  s.  10— Things  said  or 
done  by  consvirator  in  reference  to  common 
intention  —  Penal  Code,  ss.  107  and  108 — 
Conspiracy,  tvhat  amounts  to. — Where  there  is 
reasonable  ground  to  believe  that  two  or  more 
persons  have  conspired  together  to  commit  an 
oSence,  anything  said,  done  or  written  by  any 
one  of  such  persons  in  reference  to  their  common 
intention  may  be  proved  both  for  the  purpose  of 
proving  the  existence  of  the  conspiracy  as  also 
for  showing  that  any  such  person  was  a  party 
to  it.  The  elements  which  constitute  an 
abetment  by  conspiracy  are.  first,  the  combin- 
ing together  of  two  or  more  persons  in  the 
conspiracy,  and,  secondly,  an  act  or  illegal 
omission  must  take  place  in  pursuance  of 
that  conspiracy,  and  in  order  to  the  doing  of 
that  thing.  It  is  not  necessary  that  the  act 
abetted  should  be  committed,  or  that  the  effect 
requisite  to  constitute  the  ofience  should  be 
caused,  nor  is  it  necessary  that  the  abettor 
should  concert  the  ofience  with  the  person  who 
commits  it.  It  is  sufficient,  if  he  engages  in 
the  conspiracy  in  pursuance  of  which  the 
ofience  is  committed.  Conspiracy  is  stated 
to  be  a  crime,  which  consists  either  in  a  com- 
bination and  agreement  by  persons  to  do  some 
illegal  acts  or  to  efiect  a  legal  purpose  by  illegal 
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means.  The  crime  of  conspiracy  is  complete, 
if  two,  or  more  than  two,  persons,  should  agree 
to  do  an  illegal  thing,  i.e.,  to  efiect  something 
in  itself  unlawful,  or  to  effect  by  unlawful 
means  something  which  in  itself  may  be  in- 
different or  even  lawful.  Conspiracy  is  not  a 
substantive  offence  in  India,  However,  s.  107, 
laying  down  the  law  on  the  abetment  of  a  crime, 
incorporates  in  it  the  crime  of  conspiracy, 
KALiii  MUNDA  V.  King-Emperor,  28  C.  797. 

(5)— Evidence  Act,  s.  10— Conspiracy,  what 
amounts  to— Abetment  of  kidnapping— Penal 
Code,  ss.  109,  363. — A  conspiracy,  within  the 
terms  of  s.  10,  contemplates  something  more 
than  the  joint  act  of  two  or  more  persons  to 
commit  an  offence.  Where  a  child  was  kid- 
napped after  a  visit  to  the  accused's  house,  by 
the  servants  of  the  person  whose  paramour  the 
accused  was,  and  she  was  charged  with  the 
abetment  of  kidnapping  and  it  was  proved 
that  she  was  very  fond  of  the  child,  held,  that 
the  evidence  wag  insufficient  to  establish  the 
charge  of  abetment,  or  that,  if  there  was  con 
spiracy,  she  was  a  party  to  it.  NOGENDRABALA 
Debee  v.  Empress,  i  C.W.N  528. 

(6) — Conviction  for  conspiracy,  when  not 
bustainable, —  A  conviction  for  conspiracy  cannot 
stand  when  the  charge  against  the  other  alleged 
conspirators  has  failed.  JOGJIBAN  GHOSB  v. 
Emperor.  9  C.L.J.  663  =  13  C.W.N.  861  =  2 
Ind.  Cas.  681  =  10  Cr.L.J.  123. 

(7) — Conspiracy — Evidence  of— Evidence  Act, 
ss.  10,  25— Confession. — 8.  10,  Evidence  Act, 
says  that  reasonable  ground  for  belief  in  the 
existence  of  a  conspiracy  should  be  shown  before 
evidence  is  given  of  the  acts  of  persons,  who, 
but  for  such  conspiracy,  would  ba  strangers  to 
one  another.  The  existence  or  fact  of  conspiracy 
must  be  proved  before  evidence  can  be  given  of 
the  acts  of  any  person  not  done  in  the  presence 
of  the  prisoner.  Again,  a  statement  which  ia 
inadmissible  under  s.  25  of  the  Evidence  Act, 
cannot  be  u^ed  again  as  evidence  against  the 
accused  under  s.  10  of  the  same  Act.  The 
criterion  in  s.  25  for  excluding  a  confession  is 
not,  to  whom  was  the  confession  made  and  was 
it  made  by  a  person  accused  of  an  offence,  but 
to  whom  was  the  confession  made  ?  If  it  was 
made  to  a  police-offiaer,  it  is  excluded.  Further 
it  is  the  duty  of  the  Sessions  Judge  to  prove  the 
evidence  in  the  interest  of  the  prisoner  as  well  as 
of  the  prosecution,  particularly,  where  the 
prisoner  is  not  defended.  MandAI  v.  KING- 
EMPEROR,  5  0.C.  321. 

(8) — Penal  Code,  ss,  121-4,  12B— Conspiracy 
to  wage  war  against  the  Eing — Concealing  exis- 
tence of  conspiracy  in  furtherance  thereof — Joint 
trial  for  both  offences,  if  legal— Crim.  Pro.  Code, 
ss.  235  io  239 — S  196,  sanction  to  prosecute 
under,  legality  of — Local  Government  even  ille- 
gally constituted,  authority  of,  to  grant  sanction, 
objection  if  may  be  taken  by  accused — Govern- 
ment de  facto,  Judge  de  facto,  exercise  of  power 
by,  if  may  be  collaterally  attacked — Complaint 
not  disclosing  facts,  validity  ol,  proper  stage  for 
taking  objection — Crim.  Pro. Code,  ss.  4  (h),  190, 
637  (a) — Spies  and  informers,  testimony  of,  if 
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should  be  corroborated  and  when — Accomplice' s  - 
evidence-Evidence  Act,  ss.  114,  133--Oonspiract/, 
crime  of,  essence  of — Overt  ads,  bearing  of — 
Proof  of  conspiracy,  indirect — Ads  of  co-cons- 
pirators, before  and  after  entry  into  conspiracy 
if  adinissible  and  for  tvhat  purpose —  Evidence 
Act,  s.  10 -Documents  in  possession  of  one 
conspirator  if  ad7nissible  to  prove  complicity  of 
another,  independent  proof  of  complicity,  if 
necessary  —Documents  lohen  admissible — Hand- 
writing, proof  of  the  standard  of  comparison  — 
Evidence  Act,  s.  1'6—Dacoity,  charge  of,  aban- 
donment, if  bar  to  trial  for  conspiracy — Acq^uit- 
tal,  effect  of — Association  in  (lathi)  play,  if 
evidence  of  intention  to  loage  war — Books,  ten- 
dency and  teachings  of,  if  may  be  judged  from 
isolated  extracts — Books,  objectionable,  posses- 
sion of,  if  proof  of  guilty  intention — Seditious 
composiiions  by  accused  as  proof  of  intent — Asso- 
ciation, if  a  branch  of  o  revolutionary  organisa' 
tion,  proof  of — Meinbers  of  revolutionary  society 
not  acquainted  wit] I  its  real  object,  if  guilty  of 
conspiracy —  Arrns,  find  of,  after  arrest  and 
pending  prosecution  of  conspirators,  if  evidence 
— Retracted  confession  made  after  long  police 
custody,  admissions  in,  noiretracted,  if  admissi- 
ble.— Per  Curiam  : — When  persons  engaged  in  a 
conspiracy  within  the  meaning  of  S.  121  A  of 
the  Penal  Code,  in  furtherance  of  their  object, 
conceal  the  existence  of  the  conspiracy  from  the 
authorities,  a  charge  under  s.  123  of  the  Penal 
Code  may  be  legally  joined  with  one  under 
s.  121-A.  (14  G.W.N.  1114  =  37  C.  467,  F.)  Per 
Mookerjee,  J.— Criminal  Courts  have,  equally 
with  Civil  Courts,  inherent  power  to  mould 
their  procedure,  subject  to  statutory  provisions, 
to  enable  them  to  discharge  their  functions  as 
Courts  of  Justice  A  Criminal  Court  has  power 
to  permit  the  prosecution  to  withdraw  charges, 
the  joinder  of  which  is  objected  to  as  illegal. 
Where  a  conviction  under  s.  121-A  of  the  Penal 
Code  at  a  trial  which  was  sanctioned  under 
s.  196,  Crim.  Pro.  Code,  by  the  Local  Govern- 
ment, was  challenged  on  appeal  to  the  High 
Court,  on  the  ground  that  the  Local  Govern- 
ment was  not  legally  constituted  and  had  no 
authority  to  sanction  the  prosecution.  Held 
{per  Harington,  J.) — That  it  was  not  open  to 
persons,  who  had  been  convicted,  to  question 
the  right  of  the  de  facto  Government  of  the 
Province  to  exercise  any  of  those  powers  which 
a  Government  may  lawfully  exercise,  no  such 
point  having  been  taken,  at  an  early  stage  of 
the  trial,  by  motion  to  the  High  Court,  and 
the  fairness  of  the  trial  and  the  merits  of  the 
case  being  in  no  way  affected.  Per  Mookerjee, 
J. — Sinction  havmg  been  given  by  the  de  facto 
Local  Government  and  cognisance  having  been 
taken  by  the  de  facto  Sessions  Judge,  it  was 
not  open  to  the  persons  convicted  at  the  trial 
to  question  collaterally  the  legality  of  the  con- 
viction, upon  the  allegation  that  the  Local 
Government  was  irregularly  constituted  and  the 
Sessions  Judge  irregularly  appointed.  The  acts 
of  one,  who,  although  not  the  de  jure  holder  of 
a  legal  offioe.  was  actually  in  possession  of  it 
under  soma  colour  of  title  or  under  such  condi- 
tions   as    indicated    the    acquiescence  of   the 
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public    in    his   actions,  cannot   be  collaterally 
impeached  in   any  proceeding   in    which  Fuch 
peraon    ie    not    a    party.    '1     Lord    Raymond 
658,   12  Mad.  467  and    6  East    359  (1805),  F.) 
Mookerjee,    J. —  When   the    persons  sousht    to 
be  prosecuted   wera  all  named  in  the  sanction 
and  the  sections  of  the  Code  under  which  they 
were  alleged  to  have  committed  ofiences,  as  also 
the  period  of    their  activity,  were  specified,  the 
mere  fact  that  those  persons  were  not  described 
as  memb-ers  of  a  revolutionary  society  (the  exist- 
ence   <:l    which  was  sought  to    be  established 
at  tba  trial)  did  not    affect  the    validity  of  the 
8aDC*;ion.     The  sanction  was  neither  vague  nor 
did  it  amount  to  a  delegation  of  authority  vest- 
ed ill  the  Local  Government  (14  C.W.N.    1114 
=  37  C.  467,  D)     The  complaint  in    this  case 
did  not  set  out  the  facts  which    constituted  the 
alleged    ofience,    but    stated    that   tbe  persons 
named  had  committed  ofiences    punishable  un- 
der certain  sections   of  the  Penal  Code:  —  Held 
(per  Mookerjee,  J.)— That    a   complaint  of  the 
description  constituted  a  merely  colourable  com- 
pliance with  the  provisions  of  s.  190,  Crim.  Pro. 
Code.  —  Per  Harinqton,  J. —  There    was    a  com- 
plaint which  the  Magistrate  bad  jurisdiction  to 
entertain. — Per   Harington,  J. — Where  a  trial 
has  been  concluded,  ths  proceedings  cannot  be 
attacked  on  the  ground    that  the  materials  the 
Magistrate  had  before  him  at  tbe  time  he  issued 
process  were  meagre  or  even  insufficient,  if  the 
Magistrate  had  jurisdiction  to  issue  process.    To 
make  the  whole  proceeding  void,  it  is  necessary 
to  show  that  there  was  no  complaint  before  the 
Magistrate   and  the     Magistrate  had  no  other 
course    but    to   refuse   to  issue   process  on  the 
ground  that  he  had  no  jurisdiction  under  the 
law  to  issue  process. — Where  tbe  accused  took  no 
steps  at  the  initial  stage  to  set  aside  the  Magist- 
rate's order  issuing  process,  on  the  ground,  that, 
on  the  face  of  it,  the  materials  on  which  it  was 
made  were  insufficient,  and  proceeded  to  trial, 
Held   (per  Batington,  J.)— That  no  objection 
could  be  allowed  to  be  taken  to  the  issue  of  the 
process  upon  an  appeal  from  the  conviction  had 
at  the  trial,  the  point  not  being  one  affecting 
the  fairness    of  the    trial  in    any    way.      Per 
Mookerjee,  J. — The  case  was  covered  by  cl   (a) 
of  s.  537  of  the  Crim.  Pro.  Code.     Per  Haring- 
ton,  J. — The  testimony  of  persons  who   have 
been  members  of  a  criminal  conspiracy  or  else 
have  joined  it  for  the  purpose  of    betraying  its 
secrets  must  be  very  carefully  scrutinised,  and 
much  weight  cannot  be  attached  to  it  unless  it 
is   corroborated  by   other  circumstances.     Per 
Mookerjee,  J. — Where  a  witness  has  made  him- 
self an  agent  for  the  prosecution  before  associat- 
ing with  the  wrong-doers  or   before  the  actual 
perpetration  of  the  oSence,  he  is  not  an  accom- 
plice, but  he  may  be,  if  be  extends  no  aid  to  the 
prosecution  until  after  the  oSence  is  committed. 
A  mere  detective  or  decoy  is  not  therefore  an  ac- 
complice nor  an  original  confederate  who  betrays 
before  the  crime  was  committed.  Yet  an  accessory 
after  the  fact  would  be  an  accomplice,  if  he  had, 
before  betrayal,  rendered  himself  liable  as  such. 
As  the   crime  of    conspiracy  is  complete,  the 
moment  there  is  concerted  intention,  members 
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of  the  conspiracy,  who,  after  such  agreement, 
have,  out  of  fear  or  repentance,  transformed 
themselves  into  spies  and  informers,  do  not 
thereby  cease  to  be  accomplices,  and  their  evi- 
dence requires  corroboration  to  the  same  extent 
and  character  as  in  the  case  of  accomplices. 
Overt  acts  may  properly  be  looked  at  as  evi 
dence  of  the  existence  of  a  concerted  intention, 
and  in  many  capes  it  is  only  by  means  of  overt 
acts  that  the  existence  of  the  conspiracy  can  ba 
made  out.  But  the  criminality  of  the  con- 
spiracy is  independent  of  the  criminality  of  the 
overt  act.  (L.R.  8  Q.B.  102,  12  Cox.  CC.  383 
(1873).  11  Cl.  and  P.  155.  1  Cox.  C.  C.  413 
(1844),  5  Cox  C.  C.  404,  434  (1851),  R.)  The 
prosecution  is  not  obliged  to  prove  a  cons- 
piracy by  direct  evidence  of  the  agreement 
to  do  an  unlawful  act.  If  the  facts  proved 
are  such  that  the  jury,  as  reasonable  men, 
can  say  that  there  was  a  common  design  and  the 
prisoners  were  acting  in  concert  to  do  what 
is  wrong,  that  is  evidence  from  which  the 
jury  may  suppose  that  a  conspiracy  was 
actually  formed.  (7  Cox.  C.  C.  442  (1858),  F.) 
Where  it  appeared  that  certain  members  of  a 
society  found  to  be  revolutionary  were  not  ac- 
quainted with  tbe  real  object  of  the  society,  not 
having  been  admitted  to  its  secrets,  it  was  held 
that  it  would  not  be  proper  to  convict  such 
members  under  s.  121-A,  Penal  Code.  The 
criminality  of  a  conspiracy  lying  in  the  concert- 
ed intention,  once  reasonable  grounds  are  made 
out  for  belief  in  the  existence  of  the  conspiracy 
amongst  the  accused,  the  acts  of  each  conspira- 
tor in  furtherance  of  the  objects  are  evidence 
against  each  of  the  others  and  this  whether 
such  acts  were  done  before  or  after  bis  entry 
into  the  combination,  in  his  presence  or  in  his 
absence.  Conspirators  are  not  thereby  neces- 
sarily subjected  to  punishment  for  everything 
done  by  their  fellows  ;  but  acts  done  prior  to  the 
entry  of  a  particular  person  into  the  combina- 
tion are  evidence  to  show  the  nature  of  the 
concert  to  which  he  becomes  a  party,  whilst 
subsequent  acts  of  the  other  members  would 
indicate  further  the  character  of  the  common 
design  in  which  all  are  presumed  to  be  equally 
concerned.  (8  C.L.P.  297  at  p.  310  (1BS7),  6 
COXC.C.  134  (1852),  12  Cox.  CC.  Ill  (1871), 
2  I.E.  681  (1903),  R.)  If  arms  were  collected 
and  secreted  in  furtherance  of  a  conspiracy 
before  the  activities  of  the  associates  had  been 
brought  to  an  end  by  their  arrest,  the  fact  that 
they  were  discovered  after  tbe  arrest  and  after 
prosecution  had  been  started  against  them 
would  not  make  the  evidence  cf  the  find 
inadmissible  at  the  trial.  A  letter  written  by  a 
stranger  to  a  conspirator,  which  is  not  shown 
to  have  been  received  or  replied  to  or  otherwise 
acted  upon  by  the  lat.ter  is  not  sufficient  to 
establish  the  former's  connection  with  the  cons- 
piracy so  as  to  make  his  acts,  acts  done  in  pur- 
suance of  the  conspiracy  (12  Cox.  CC.  87  (92) 
(1871),  Rel.  on.)  What  has  to  be  established 
under  s.  10  of  the  Evidence  Act  to  make  docu- 
ments found  in  the  possession  of  one  of  several 
persons  accused  of  conspiracy  admissible 
against  the    other  accused,  is,  that   there    is 
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reasonable  ground  to    believe  in  the  existence 
of    a    coDspiraoy    amongst    such    persona.     It 
is  not    necessary    for  this   purpose  to  establish 
by    independent     evidence     that    they     were 
conspirators.     (2  B.  &  B.    203  (1820)  ;  1    Cox 
C.  C.  173(1845).  5   Cox.    C.C  40i,  434(1851), 
B.)     A  document  to  be  admissible   against  an 
accu'ied  person  should  be  proved  (1)  to  be  either 
a  document  in  the  handwriting    of  an    acoused 
person    by   comparison    with   an  admitted  or 
proved  specimen  of    his    handwriting,    in    the 
light  of    the    testimony  of  expert  witnesses  or 
(2)  to  be  in  the  possession  of  an  accused  person, 
or  (3)  to  be  admissible    as  falling    within    the 
ecopa  of  s.  10,  Evidence  Act.     (14  C.W.N.  1114 
=  37  C.  4G7,  F.)     The  fact  that  proceedings  for 
participation    in     a    dacoity    against     certain 
individuals  were  dropped  owing  to  in9ufficiency 
of  evidence  does    not    preclude    a   charge    for 
conspiracy  in  respect  of  that  dacoity  from  being 
brought  against  the   same  persons  and   others, 
for  the  criminality    of  a  conspiracy    is  distinct 
from  and  independent  of  the  criminality  of  overt 
acts.     (15  C.W.N.  593,  D.)     A  judgment  of  not 
guilty  against  an  accused  person  fully   establi- 
shes his  innocence,  and  the  incident  in   respect 
of  which  the  charge  was  brought  cannot  be  used 
against  the  acquitted  person    in  a    subsequent 
trial  for  conspiracy.  (15  C.W.N.  594,  F.)  Lathi 
play  by  itself  is  perfectly  harmless,  and    stand- 
ing alone  cannot  be  treated    as    evidence    of  a 
conspiracy  to  wage  war.     To    attach    sinister 
significance  to  the  mere    association  in  play   or 
pastime  of  those  that  live  in  the  same  village  or 
attended  the  same  school  would  be   dangerous, 
specially  when  those  exercises  were  undertaken 
with  complete  absence    of  secrecy    and    rather 
with  a  courting  of  publicity.  (15  C  W.N. 594,  F.) 
A  Court  cannot  be  invited  to  form  an  opinion 
as  to  the  true  tendency  of  books   from  transla- 
tions of  isolated  passages  ;  books  must  be  judged 
as  a  whole,     The  mere   circumstance   that    a 
book  of  an  objectionable  character  is    present 
in  the  library  of  an  individual  or  an  association 
does  not  justify  the  inference  that  the  teachings 
of  the  books  are  approved   and  adopted  by  per- 
sons who  have  access  to  it.  The  mere  fact  that 
books  of  a  distinctly    revolutionary   character 
were  found  in  the  library  of  an  association  and 
were  now  and  then  read  by  some  of  its  members 
would  not  conclusively  show  that  the  object  of 
the     society     was   revolutionary,     (2    Starkie 
116,  147,   32  Howell    St.    Tr.    354,  East     on 
Pleas  of  the   Grown.     119  (1817)   and    15    C. 
W.N.     594,    B.)     The     presence   of   seditious 
literature  of  this  description  written  by  members 
of  the  society  would  however  be  an  important 
element  in  furnishing  a  clue  to  their  tendencies 
and  designs.     Per  Barington,  J- — The  utmost 
that  can  be  said  of  persons  in  whose   library 
are  found  books  which  are  calculated   to  excite 
hatred  against  the  English  is,  that  they  appro- 
ved of  literature  of  that  nature,  and  even  that 
assumption  would  not  in  all  cases   be   a  just 
one.     But   the    presence    in    the    library   of  a 
Samity  of   violently   revolutionary    literature 
(some    of    them   written   in   the   hands   of   a 
member  of  the  Samity)  urging  the  destructioD 
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of  the  English  and  exalting  persons  who  had 
murdered  English  people  justified  the  inference 
that  the  members  of  the  Samity  were  imbued 
with  the  sentiments  those  documents  expressed. 
Per  Mookerjee,  J. — In  the  absence  "  of  a  joint 
design,  a  joint  combination"  one  association 
could  not  be  held  to  be  a  branch  ot"  another 
association  proved  to  have  had  revolutionary 
designs-  N  who  was  charged  with  an  ofience 
under  the  Arms  Act  made  a  confession  in  the 
course  of  which  he  stated  he  was  a  member  of 
the  Samity,  but  subsequently  retracted  the  con- 
fession by  a  statement  in  which  he  repeated 
that  he  was  a  member  of  the  Samity.  Held — 
that  the  statement  that  he  was  a  member  of 
the  Samity  was  good  evidence  against  himself, 
even  though  the  original  confession  might  have 
been  made  after  long  police  custody.  PULIM 
Behari  Das  v.  King-Emperor.  16  C.W.N. 
1103  =  16  lad.  Cae.  257.  (7  CW.N.  457,  14  0. 
W.N.  1114  =  37  C.  467,  3  Bom.  L.R.  438,  15  0. 
W.N.  25,  B.)  [B.,  17  C.W.N.  238  =  16  OL.J. 
467.] 

(9) — Conspiracy —  Murder  — Sedition — Defec- 
tive charge — Precise  date  of  inauguration  of  con- 
spiracy  not  necessary  —  Meaning  and  effect  of 
s,  10  of  Act  I  of  1872 — Inconsistency  betiveen  it 
and  its  Illustration — Accomplice — Confession — 
Corroboration — S.  114,  Illustration  {b)  and  133 
of  Act  I  oi  1872,  Penal  Code,  ss.  109,  115,  120- 
B,  302— S.S.  4,  5  ayid  6,  Explosives  Act  (VI  of 
1908) — Pardon  —  Acquittal  converted  into  con- 
viction— Appeal  by  Local  Government  —  Crim, 
Pro.  Code,  ss.  221  (1)  (3),  225,  337,  417,  439, 
533  and  537 — Bevision  by  Local  Government — 
Illustration  to  an  Act. — Per  Johnstone,  J— (1) 
It  is  not  necessary  for  the  prosecution  to  fix  a 
precise  date  for  the  inauguration  of  conspiracy, 
it  is  sufficient  to  state  and  prove  that  between 
certain  dates  a'conspiraoy  was  in  existence.  (2) 
An  omission  or  a  defect  in  a  charga  which  does 
not  mislead  or  prejudice  an  accused  person  and 
has  not  ocoaaioned  a  failure  of  justice  cannot  be 
regarded  at  any  stage  of  the  case  as  material. 

(3)  The  principles  laid  down  in  s.  10  of  Act  I  of 
1872  are  wider  than  those  of  the  English  Law 
on  the  subjact  and  they  cannot  be  restricted 
in  their  application  with  reference  to  that  Law. 

(4)  There  is  a  difference  between  "  reasonable 
ground  to  believe  a  thing  "  and  "  proof  of  that 
thing."  (5)  In  case  of  conspiracy  to  commit 
murder  or  any  other  crime,  anything  said  or 
done  or  written  by  any  one  of  the  conspirators, 
whether  accused  or  not,  in  reference  to  the  said 
common  intention,  after  that  intention  was 
first  entertained  by  any  of  them,  is  a  relevant 
fact  against  each  and  all  of  the  accused,  as 
well  for  the  purpose  of  proving  the  existence  of 
the  conspiracy  as  for  the  purpose  of  showing 
that  "any  such  person  "  was  a  party  to  it. 
(6)  There  is  a  considerable  inconsistency  bet- 
ween the  provisions  of  the  said  s.  10  and  the 
Illustration  attached  thereto.  The  way  that 
the  words  "  and  to  prove  A's  complicity  in  it  " 
come  into  the  Illustration  are  not  quite  in 
accordance  with  common  sense  or  with  the 
gist  of  the  section.     How  what  B  did  in  Europe 
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and  C  in  Calcutta  and  so  forth  can  per  se 
possibly  touch  the  question  of  A's  complicity  ? 
A'g  complicity  can,  from  the  nature  of  things, 
only  be  shown  by  A's  acts,  or,  A  being  other- 
wise shown  to  be  a  member  of  the  conspiracy, 
by  acts  of  B,  C  and  so  forth  implicating  him. 
Other  acts  of  B.  C  and  the  rest  seam  capable, 
as  regards  A,  only  of  adding  proof  of  the  exist- 
ence and  nature  of  the  conspiracy.  This  view 
can  be  better  explained  by  the  following  illustra- 
tion :  In  the  case  given  io  the  illustration,  if  B, 
in  ordering  arms  in  Europe,  tells  the  manufac- 
turers to  send  the  Bill  to  A  or  to  consign  the 
arms  to  him,  this,  if  A  is  otherwise  prima  facie 
shown  to  be  a  member  of  the  conspiracy,  would 
be  relevant  both  as  to  the  nature  of  the  con- 
spiracy and  as  to  A's  complicity  ;  but  if  B  does 
not  mention  A,  and  A's  name  in  no  way  comes 
into  the  business  of  ordering  arms  in  Europe, 
it  cannot  be  said  that  B's  ordering  of  arms  there 
can  produce  in  the  mind  of  the  Judge  any 
added  conviction  that  A  was  a  member  of  the 
congpiracy.  (H  C.W.N.  1115,  R.)  (7)  It  is 
not  necessary  to  establish  by  direct  evidence 
that  the  accused  persons  did  enter  into  agree- 
ment to  commit  an  offence  ;  and  hence  as  soon 
as  it  is  shown  with  regard  to  an  individual 
accused  that  he  was  in  privy  with  the  com- 
bination and  its  object  and  adopted  the  acts 
already  performed,  he,  as  a  conspirator,  becomes 
bound  by  the  antecedent  and  the  consequent 
acts  of  his  conspirators.  (16  Ind.  Cas.  315  ,  30 
C.  983  R.  (8)  (a)  As  laid  down  in  s.  133  of  the 
Evidence  Act,  an  accomplice  is  a  competent 
witness  and  a  conviction  based  even  on  his 
uncorroborated  evidence  is  not  illegal.  (6) 
Notwithstanding  s.  114  and  illus.  (b),  the 
Courts  are  not  tied  down  in  any  technical  way, 
but  it  is  their  duty,  when  deciding  (1) 
whether  any  corroboration  of  a  particular 
accomplice  is  required,  and  (2)  what  amount  or 
kind  of  corroboration  is  required,  to  look  at  the 
question  as  a  prudent  man,  desiring  to  avoid 
error  and  to  arrive  at  the  truth,  would  look  at  it. 
(c)  As  a  general  rule  corroboration  is  necessary, 
but  as  to  the  extent  and  nature  of  such  corro- 
boration no  hard  and  fast  rule  can  be  stated. 
(14  P  R,  1894  (Cr.),  5  P.R.  1902  (Cr.),  28  P.W. 
R.  1907  (Cr),  36  P.W.R.  1910  (Cr.l,  19  P.W.R. 
1912,  1  P.W.R.  1911  =  19  P.L.R,  1911,  29  G. 
782  (787),  10  G.  970  (973,  975),  R.)  (9)  Where 
a  Magistrate  is  enquiring  into  an  ofience  exclu- 
sively triable  by  a  Court  of  Sessions  along  with 
one  not  so  triable,  pardon  can  be  granted  under 
8.  337  of  the  Grim.  Pro.  Code.  (10)  The  finding 
of  papers  relating  to  conspiracy  in  possession  of 
one  of  the  conspirators  though  in  closed  covers 
is  relevant  against  the  others  under  s.  10  of 
the  Evidence  Act.  (41  C  380,  Diss.)  (11) 
An  accused  can  be  convicted  on  his  own  bare 
confession  if  there  is  no  reason  whatever  to 
doubt  it,  but  when  there  is  other  circumstan- 
tial evidence  in  its  corroboration  it  is  the  best 
proof  of  his  guilt.  Per  Rattigan,  J.— {a)  In  a 
case  of  a  conspiracy  to  murder  certain  human 
beings  indiscriminately,  it  is  not  necessary  for 
the  prosecution  to  particularize  in  the  charge, 
the  person  or  class  of  persons   murdered   or 


Conspiracy— coniinwed, 

intended  to  be  murdered.  (72  B.D.  244  =  50  L.J. 
Mag.  Gas.  113,  R. ;  33  C.  295,  D.)  (6)  In  case  of 
a  conspiracy  to  commit  murder,  if  also  murder 
is  actually  committed  in  pursuance  thereof,  it 
is  not  illegal  to  try  all  the  conspirators  upon 
the  charge  of  conspiring  to  commit  murder, 
though  it  is  satisfactory  and  expedient  to 
charge  the  persons  actually  committing  the 
murder  with  the  murder  of  the  victim  or 
victims,  and  the  rest  with  the  offence  of  enter- 
ing into  a  conspiracy  to  commit  murder.  (5  Cox. 
C.C.  495,  12  Cox.  C.G.  93,  R.;  38  C.  578,  D.) 
(c)  Illustrations  appended  to  sections  of  an  Act 
of  the  Legislature  are  not  to  be  taken  as  ex- 
press provision  of  Law  or  as  binding  on  the 
Court,  (d)  It  is  not  necessary  that  the  evidence 
of  an  accomplice  should  be  corroborated  in  every 
detail,  if,  taken  in  its  entirety,  it  is  found  to  be 
confirmed  by  the  testimony  of  independent 
witnesses  or  circumstantial  evidence  which 
strongly  supports  it.  (7  A.  113,  9  A.  528,  R.) 
(e)  A  defect  in  recording  a  confession  can  be 
cured  by  taking  the  evidence  of  the  Magistrate 
recording  it  as  is  provided  under  s.  533  of  the 
Grim.  Pro.  Code.  (/)  The  prosecution  is  not 
obliged  to  prove  that  the  persons  accused  of 
conspiracy  actually  met  and  laid  their  heads 
together  and  after  a  formal  consultation  came 
to  an  express  agreement  to  do  evil.  Such  an 
inference  is  very  often  drawn  from  their  overt 
acts.  Conspiracy  in  fact  is  a  matter  of  in- 
ference deduced  from  certain  criminal  acts,  of 
the  parties  accused,  done  in  pursuance  of  an 
apparent  criminal  purpose  iji  common  between 
them,  and  which  hardly  ever  are  confined  to 
one  place.  If  a  conspiracy  be  formed  and  a 
person  joins  it  afterwards  he  is  equally  guilty(7i>. 

Balmokand  v.  the  Crown,  li  P.W.R.  1915, 

Cr.  (8  G.  &  C.  370.  37  G.  507,  7  Rev.  Repts. 
551,  28  C.  797,  R.) 

See  Confession— Confessions  to  Magis- 
trates—admissibility— record  OP  con- 
fessions, 9  G.L.J.  663  =  13  G.W.N.  861  =  2 
Ind.  Cas.  681. 

By  accused  to  procure  conviction  of  innocent 
person — Several  acts  done  by  each  all  converg- 
ing to  the  point  agreed  upon — Liability  of  all 
conspirators — Trial  can  be  joint — See  Crim. 
Pro.  Code,  1898,  s.  239,  14  Bom.  L.R.  972  = 
1  Bom.  Cr,  C.  216  =  13  Cr.  L.J.  833  =  17  Ind. 
Cas.  705. 

See  Grim.  Pro. Code,  1898,  s.  239,  16  A.  88 
=  A.W.N.  1894,  23. 

See  Grim.  Pro. Code,  1898.  s.  252,  ll  Bom. 
L.R.  1153  =  4  Ind.  Cas.  268  =  10  Or.  L.J.  530. 

See  Evidence  act,  1872,  ss.  lO,  30.  8  Ind. 
Gas.  770  =  15  C.W.N.  25  =  11  Cr.  L.J.  710  =  38 
C.  169. 

See  JOINT  trial,  A.W.N.  1882,  64. 

At  Gambay — Abetment  of  forgery— Forgery 
committed  accordingly  in  British  India — Trial 
for  abetment  in  British  Indian  Court — Juris- 
diction— Place  of  trial — Offence  continued  and 
completed  in  British  India  through  initiated  in 
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foreign  territory--Abetment— See  PENAL  CODE, 
ss.  4,  34,  107,  14  Bom.  L.R.  147  =  14  Ind.  Cas. 
970  =  13  Cr.  L.J.  426  =  1  Bom.  Cc.  C.  83  =  36 
B.  524. 

To  wage  war —  Essentials —  Evidence  of  — 
Musical  associations — Z/ai/je-play,  etc. — Effect 
—See  PENAL  CODE.  s.  121-A,  15  CW.N.  593 
=  10  Ind.  Cas.  582  =  12  Cr.  L.J.  286. 

To  wage  war— See  WAGING  WAR  AGAINST 
THE  Queen,  7  B.L.R.  63  =  15  W.R.  Cr.  25. 

Constables. 

See  Special  Constables. 

Keeping  out  of  way  knowing  that  offence  is 
likely  to  be  committed— See  ABETMENT,  21 
W.E.  Cr.  11. 

Police — Staying  away  after  expiry  of  casual 
leave,  guilty  of  the  offence— See  MAD.  ACT 
XXIV  OP  1859,  s,  44,  29  M.  192  =  3  Cr.  L.J. 
463. 

Misappropriation  of  pay  of  thanna  police — 
See  Criminal  breach  of  trust,  3  V/.R. 
Cr.  44. 

See  CRIM.  Pro.  Code,  1898,  s.  165,  sub- 
s.  3,  6  C.L  J.  753  =  6  Cr.  LJ.  439. 

Prosecution  under  s.  211,  I.P.C,  sanctioned 
by  Assistant  Superintendent  of  Police — Station 
House  officer  presenting  charge-sheet  through 
a— Order  directing  —  to  pay  oompeusation  — 
Illegality— See  CRIM.  PRO.  CODE,  1898,  s.  250, 
10M.L.T.191  =  21M.L.J.  844  =  12Cr.  L.J.  482. 

Right  of  police  constable  to  enter  houses  of 
suspected  persons — Assault  on  the  constable — 
See  CRIMINAL  TRESPASS,  27  M.  52  =  1  Weir 
529  and  346  =  13  M.L.J .  285. 

Obeying  an  illegal  order  of  Magistrate — 
Right  of  self-defence  — See  PRIVATE  DEFENCE, 
RIGHT  OF,  1  Weir  344. 

Stealing  one's  own  property  in  possession  of 
—  See  THEFT— GENERAL  —  WHAT  CONSTI- 
TUTES THEFT,  Rat.  Un.  Or.  C.  843  =  Cr.  Rg. 
36  of  1887. 

Theft  by— See  THEFT  IN  A  BUILDING,  3  W. 
R.  Cr.  29. 

Constable  firing  ucder  orders  of  superior 
officers,  liability  of— See  UNLAWFUL  ASSEM- 
BLY, 21  M.  249  =  1  Weir  310. 

Construction  of  Act. 

See  Statutes,  Construction  of. 
Construction  of  Documents. 

Newspaper  article  ambiguous — Both  defama- 
tory and  innocent  -Interpretation  iu  favour  of 
accused— See  DEFAMATION,  15  Cr.  L.  J.  566  = 
24  Ind.  Cas.  974. 

Construction  of  Statutes. 

See  Statutes,  Construction  of. 
Constructive  Murder. 

Dacoity  accompanied  with  murder — Con- 
structive murder— See  MURDER,  2  Bom.  L.R. 
325. 

Abetment— See  Penal  CODE,  ss.  114,  149, 
302,  2  C.W.N.  49. 


Constructive  Possession. 

See  Ben.  Act  V  of  1909,  ss.  2  (12),  46,  52, 
61,  18  C.L.J.  514  =  18  C.W.N.  309. 

Consular  Court. 

{l)—Bevisional  jurisdiction  of  High  Court  at 
Bombay. — The  High  Court  at  Bombay  has  no 
criminal  revisional  jurisdiction  over  the  pro- 
ceedings of  Her  Majesty's  Consul  within  the 
dominions  of  Sultan  of  Muscat.  In  re  RATSAN- 
SEE  PURSHOTTEM,  21  B,  471  =  1  Bona,  L.R. 
840. 

(2) — Consular  Court  in  Uganda— Jurisdic- 
tion over  offences  committed  beyond  British  terri- 
tory—  Military  jurisdiction. —  Her  Majesty's 
Commissioner  and  Consul-General  in  Uganda 
can,  as  Commander-in-Chief,  try  foreign  sub- 
jects (German  in  this  case)  under  the  martial 
law  for  offences  committed  in  territories  under 
the  military  occupation  of  the  British,  provided 
ho  does  so  at  the  place  of  military  operations. 
Queen-Empress  v.  Juma,  Rat.  Dn.  Cr.  C. 
880  =  Cr.  Rg.  3  of  1897. 

See  Jurisdiction  of  Criminal  Courts- 
General,  19  B.  741. 

Contagious  Disease. 

See  ACT  XIV  OF  1868. 

Failure  to  report  to  cantonment  Magistrate 
the  appearance  of— See  MAD.  ACT  I  OF  1866, 
s.  19,  8  M.  428  =  1  Weir  708. 

Contempt  of  Court. 

See  Contempt  of  lawful  authority — 
CRIM.  Pro.  Code,  1898,  s.  480. 

See  Penal  Code,  ss.  172-190. 

See  Sentence— Contempt  of  Court, 
Sentence  for. 

(l)—Coyitemvt  of  inferior  Court  —Inherent 
jurisdiction  of  High  Court  — S.  15.  High  Courts 
Act. —  The  High  Court  has  the  Common  Law 
jurisdiction  to  deal  with  contempt  of  an  inferior 
Court,  but  it  has  no  such  jurisdiction  under 
8.  15  of  the  India  High  Courts  Act.  In  re 
Venkat  Rao.  lO  M.L.T.  209  =  21  M.L.J.  832 
=  12  Ind.  Cas.  293  =  12  Cr.L.J.  S25.  (10  C. 
109,  7B.  1,  R.)  [Dicic.  14  Cr.L.J.  321  =  20  Ind. 
Cas.  81  ] 

(2)— Contempt  of  Court— Comment  on  pending 
proceedings— Newspaper. — It  is  a  contempt  of 
Court  to  make  comment  on  a  pending  case, 
especially  where  the  comment  can  in  the 
least  be  taken  to  have  the  effect  of  prejudicing 
the  fair  trial  of  an  accused  person.  In  re  G. 
W.  Claridge,  14  Bom.  L.  R.  231  =  15  Ind. 
Cas.  93  =  13  Cr.  L.  J.  461  =  1  Bom.    Cr.  C.  106. 

(3)  —  Conf.empt — Comments  on  peiiding  cases — 
Intention  of  offender  to  be  considered — Prepossess 
or  prejudice  minds  of  person— Prejudice  trial — 
Intention  to  preserve  honour  being  discussed  in 
papers  before  judgment. — Comments  on  cases 
pending  or  allegations  against  parties  to  suits 
that  are  pending,  if  published,  amount  to  con- 
tempt on  the  part  of  the  offender.  But  it 
would  not  be  right  to  lose  sight  of  the  intention 
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by  which  a  person  giving  publicity  to  a  matter 
which  is  the  subject  of  the  charge  of  contempt 
is  actuated.  The  plaintiS  in  this  case  is  the 
daughter  of  the  defendant.  She  instituted  a 
suit  against  him  for  the  recovery  of  certain 
property  left  by  her  mother.  On  the  day  after 
the  suit  was  instituted,  there  appeared  in  two 
newspapers  a  paragraph  in  each  with  a  sensa- 
tional heading  "  suit  against  an  Attorney  " 
which  made  reference  to  some  of  the  allegations 
setout  in  the  plaint.  The  defendant,  who  is  an 
old  Attorney,  replied  by  two  letters  addressed 
to  the  Editor  of  the  two  newspapers,  being 
only  anxious  to  preserve  his  honour  being  dis- 
cussed in  the  papers  before  a  judicial  declaration 
bad  been  made  by  a  competent  Court.  On  the 
statements  contained  in  those  two  letters,  an 
application  has  been  founded  for  proceedings 
for  contempt  against  him  :  Held,  that,  as  the 
intention  of  the  defendant  was  not  to  pre-possess 
or  prejudice  the  mind  of  any  person  in  reference 
to  the  matter  in  dispute,  and  as  the  publications 
in  question  did  not  tend  to  prejudice  a  trial,  the 
date  of  which  is  not  yet  fixed  and  which  is  very 
distant,  the  defendant  was  not  guilty  of  con- 
tempt. KETRA'  Moni  Dasi  v.  Shamal  Dhone 
DUTT,  14  Or.  L.J.  267  =  19  Ind.  Cas.  539. 

(4) — Criminal  offence — Comment  on  pending 
case  -Offence  to  be  proved  by  legal  evidence — 
Statement  resting  on  information  and  belief,  no 
legal  evidence — Materials  on  which  application 
for  summary  process  for  contempt,  not  to  be  am- 
plified by  other  materials —High  Court — Juris- 
diction— Power  of  High  Court  to  commit  for  con- 
tempt of  Mofussil  Magistrate — Comment  on  case 
pending  before  Mofussil  Magistrate — Comment 
in  newspaper  published  in  Calcutta — Remons- 
trating agaijist  universal  house-search — Protest- 
ing against  harsh  treatment  of  accused — Depre- 
cating Police  methods — Request  that  case  should 
not  be  tried  by  Magistrate — Appeal  to  Govern- 
ment's recognized  fairness — Whether  contempt  of 
High  Court — Interference  with  due  administra- 
tion of  justice — Deterring  witnesses  from  giving 
evidence— Comments  on  pending  cases  deprecated 
— Summary  process  of  contempt  —  Technical 
'Contempt  of  Court  not  enough — Substantial  inter- 
ference ivith  administration  of  justice  necessary, 
— A  contempt  of  Court  for  making  comments  in 
a  newspaper  on  a  pending  case  is  a  criminal 
offence,  and  no  person  can  be  punished  for  it 
unless  that  offence  be  proved  by  legal  evidence. 
(L.R.  2  P.C.  l06  =  5Moo.  P.C.  111  =  16  Eng. 
Rep.  457,  Rel.)  The  connection  of  the  accused 
with  the  impugned  articles  in  the  newspaper 
must  be  shown  by  legal  evidence.  A  statement 
resting  on  information  and  belief  is  not  legal 
evidence  in  such  a  case.  (6  Q.B.  352  =  10  L.J.Q. 
B.  96  =  24  L  T.  266  =  19  W.R.  640,  F)  There- 
fore, where  an  application  for  a  Rule  to  show 
cause  why  M  should  not  be  committed  for  con- 
tempt of  Court  as  the  Editor  and  Manager  of  a 
certain  newspaper  for  making  comments  in  that 
paper  on  a  pending  case,  was  made  on  affidavits 
which  alleged  that  M  is  the  Editor  and  Manager 
of  that  paper  to  the  information  of  the  deponent 
and  that,  when  the  serving  officer  went  to  the 
•office  of  the    newspaper  to  inquire  for  M,  the 
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Editor  and  Manager, the  sub-editor  said  that  the 
Editor  and  Manager  was  in  Darjeeling.  Held, 
that  the  application  against  M,  should  be  dis- 
missed on  the  ground  that  there  was  no  legal 
evidence  that  he  was  the  Editor  and  Manager 
of  the  paper.  It  was  also  alleged  that,  in  a  cer- 
tain other  proceeding  in  the  High  Court,  M, 
being  charged  as  the  Editor  and  Manager  of  the 
newspaper,  he  did  not  deny  being  Manager,  and 
it  was  suggested  that  in  the  present  case  there 
was  no  denial  by  M.  :  Held,  that,  if  the  mate- 
rials on  which  the  application  was  made,  did 
not  justify  that  which  was  the  essential  fact  in 
the  case,  it  could  not  be  amplified  by  other 
materials,  and  that  a  man  in  a  criminal  proceed- 
ing need  not  deny  that  which  is  not  legally 
proved  against  him.  The  High  Court  has  no 
jurisdiction  to  punish,  as  an  offence  in  a 
summary  proceeding,  conduct  in  relation  to  a 
proceeding  in  the  Mofussil  Criminal  Court,  such 
as  commenting  on  a  case  pending  before  that 
Court,  as  such  jurisdiction  is  not  inherited  from 
any  of  the  three  abolished  Courts  —the  Supreme 
Court,  the  Sudder  Dewany  and  the  Sudder 
Nizamat  Adalats — and  is  not  vested  in  the 
High  Court  by  the  Charter  Act  of  1861  or  the 
Letters  Patent  under  that  Act,  and  as  such 
conduct  is  not  contempt  of  the  High  Court,  and 
the  High  Court's  power  of  superintendence 
over  the  Mofussil  Courts  does  not  imply 
any  power  of  protecting  those  Courts  from 
improper  interference.  (1906,  1  K.B.  32  =  75 
L.J.K.B.  104  =  93  LT.  772  =  22  T.LR.  97  = 
54  W.R.  107;  12  Ind.  Cas.  293  =  10  M.L.T. 
209=12  Cr.  L.J.  525  =  21  M.L.J.  832;  Diss.) 
Some  of  the  articles  relating  to  the  pending 
case  (1)  remonstrated  against  universal  house- 
searches,  (2)  protested  against  the  harsh  treat- 
ment of  those  arrested,  (3)  deprecated  certain 
methods  attributed  to  the  Police,  (4)  requested 
that  the  case  should  not  be  tried  before  a 
Special  Magistrate  as  a  conviction  by  him 
would  not  command  public  confidence,  and 
(5)  appealed  to  the  recognized  fairness  of  the 
Government  accompanied  with  advice :  Held 
that,  no  suspicion  of  contempt  of  the  High 
Court  was  to  be  found  in  the  first,  second  and 
fifth  of  the  topics,  even  if  there  be  involved  in 
them  what  the  prosecution  alleged  to  be  the 
inexcusable  effrontery  of  presuming  to  offer 
advice  to  the  higher  authorities  ;  that  the 
fourth  topic  showed  that  the  writer  knew  very 
little  about  what  he  was  discussing,  for  the 
case  could  not  be  tried  and  the  accused  convict- 
ed by  a  Special  Magistrate  as  their  trial  in  the 
normal  course  could  only  come  before  a  Sessions 
Judge  sitting  with  assessors  and  against  such  a 
tribunal  not  a  word  had  been  said,  and  that 
there  was  nothing  in  the  discussion  of  this 
topic  that  was  in  any  degree  a  contempt  of  the 
High  Court ;  that  as  to  the  third  topic,  although 
indiscriminate  attacks  on  the  Police  are  to  be 
deprecated,  there  was  nothing  in  the  articles 
showing  a  contempt  of  the  High  Court  ;  and 
that  the  only  ground  on  which  it  could  be  sug- 
gested that  there  had  been  a  contempt  of  the 
High  Court,  an  interference  with  the  due 
administration  by  it  of    justice,  would  be  if  1^ 
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could  be  shown  that  witnesses  might  have  been 
deterred  from  giving  evidence  by  reason  of 
this  attack  on  Police  methods  or  of  any- 
thing contained  in  the  articles.  The  propriety 
of  abstaining  from  comments  on  pending  oases 
in  whatever  Court  they  may  be  or  what- 
ever stage  they  may  have  reached,  pointed 
out.  In  order  to  justify  recourse  to  the  sum- 
mary process  of  contempt,  it  is  not  enough  that 
there  should  be  a  technical  contempt  of  Court; 
it  must  be  shown  that  it  was  probable  that  the 
publication  would  substantially  interfere  with 
the  due  administration  of  justice.  GOVERNOR 
OF  Bengal  v.  Moti  Lal  Ghosh,  U  Cr.  L.J. 
321  =  20  Ind.  Gas.  81  =  17  C.W.N.  1253  =  18  C.L. 
J.  452  SB.,  =  41  C.  173.  (59  L.J. P.  47  =  15  P. 
D.  59  at  p.  64  =  62  L.T.  713  =  38  W.R.  374  =  17 
Cox.  C.C.  107,  (1899)  A.C.  549  =  68  L  J.P,  187 
=  48  W.R.  173  =  81  L.T.  158  =  15  T.L.R.  487, 17 
Ch.  D.  49  =  50  L.J,  Gb.  406  =  44  L.T.  389  =  29 
W.R.  510,  (1900)  2  Q.B.  36  =  69  L.J,  Q.B.  502 
=  64  J.P.  484  =  48  W.R.  474  =  82  L.T.  534  =  16 
T.L.R.  305.   (1907)  2  I.R.  260.  Bel.) 

(5) — Contempt  of  Cotirt,  its  quasi-criminaZ 
character — Comments  reflecting  on  witness  and 
party  under  cross-examination,  if  contempt  — 
Contempt  proceedings,  strict  observance  of  rules 
cf  practice  in — Application  by  private  party — If 
applicant  to  name  the  person  charged  loith  co7i- 
tempt  — Court  taking  notice  of  its  own  initiative, 
practice  different — Rule  issued  against  editor, 
printer,  publisher  without  naming  them  on 
application  of  private  party,  if  to  be  discharged 
— Person  charged,  waiving  objection  subject  to 
question  of  costs — When  apology  accepted  by 
Court,  if  would  allow  costs  when  rule  omitted 
name. — An  article  in  a  newspaper  reflecting  on 
the  party  to  a  suit,  more  especially  when  he  is 
a  witness  under  crosa-examination,  is  a  con- 
tempt of  Court.  Proceedings  in  contempt  are 
of  a  gwasi-criminal  character  and  all  the  rules 
of  Courts  must  be  observed  strictly  in  respect 
thereof.  Where  a  private  p=irty  applied  for  a 
rule  against  the  editor,  printer  and  publisher  of 
a  newspaper,  alleging  contempt  of  Court,  and 
omitted  to  name  them  respectively  :  Held — 
the  rule  was  liable  to  be  discharged.  If  the 
persons  concerned  waive  the  objection  and  ofier 
apology  which  is  accepted  by  Court,  the  Court 
would  not  order  any  costs  against  them  when 
the  rule  omitted  to  name  them.  WESTON  v. 
Editor,  Printer  and  Publisher  of  the 
Bengalee,  13  C.W.N.  771. 

{6)— Penal  Code,  s.  Vi i— Non-attendance  in 
obedience  to  summons — Contents  of  summons. — 
A  summons  should  be  clear  and  specific  in  its 
terms  as  to  the  title  of  the  Court,  the  place  at 
which,  the  day,  and  the  time  of  the  day  when, 
the  attendance  of  the  party  summoned  is 
required,  and  it  should  go  to  say,  that  such 
party  is  not  to  leave  the  Court  without  leave, 
aud  if  the  case,  wherein  he  has  been  summoned, 
is  adjourned,  without  ascertaining  the  date  of 
the  adjournment.  A  conviction  under  s.  174, 
I.P.C.,  for  non-attendance  in  obedience  to  a 
summons,  was  set  aside  on  the  ground,  that 
the  summons  contained  no  mention  of  the  place 
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at  which  the  parties  summoned  were  to  attend, 
nor  the  time  of  the  day  when  their  attendance 
would  be  required.  EMPRESS  OF  INDIA  v. 
Ram  Saran,  5  A.  7  =  A. W.N.  1882,  145. 

(7) — Summons  to  appear  before  public  officer- 
Penal  Code,s.  174. — Where  a  person  summoned 
to  appear  before  a  public  servant  on  a  certain 
day  was  not  informed  of  it  till  three  days  sub- 
sequent to  that  day,  lield,  that  he  was  not 
bound  to  appear  before  the  Court  as  soon  as  he 
became  aware  of  the  summons  to  appear  on  a 
previous  day,  and  that  he  was  not,  therefore, 
liable  to  be  punished  under  s.  174,  I.P.C. 
Queen  v.  Ungam  Lal,  1  N.W.P.  303. 

(8) — Penal  Code,  s.  174 — Contempt  of  Court. — 
Where  a  person,  who  was  required  by  summons 
to  appear  before  a  Magistrate  and  to  answer  a 
criminal  charge,  waited  for  two  or  three 
minutes  beyond  the  time  mentioned  in  the 
summons,  and  departed,  as  the  Magistrate  was 
not  present  then,  held  that,  as  he  had  not 
waited  for  a  sufficient  time,  he  was  guilty  of  an 
oSence  under  s.  174,  I.P.C.  QUEEN-EM- 
PRESS  V.  KISAN  BAPU,  10  B.  93. 

(9) — Penal  Code,  s.  Hi,  construction  of. — The 
proper  construction  of  s.  174,  Penal  Code,  is 
that  the  place  where  a  witness  is  summoned  to 
appear  must  be  in  British  India.  Where  a 
Magistrate  summoned  a  person  to  appear  before 
him  at  a  place  outside  British  territory,  held, 
that  disobedience  to  such  summons  would  not 
constitute  an  offence  under  s.  174,  Penal  Code. 
QUEEN-EMPRESS  V.  PARANGA,  16  M.  463  =  1 
Weir  86. 

[lO)-~Penal  Code,  s.  174— Scope  o/.— The- 
offence  contemplated  by  s.  174,  Penal  Code,  is 
not  an  omission  on  the  part  of  the  person  sum- 
moned to  be  at  a  particular  place  and  at  a 
particular  time,  but  an  omission  to  appear  at 
such  time  or  place  before  a  specific  public  func- 
tionary. Where  a  public  servant,  who  had 
summoned  the  accused  to  appear  before  him  on 
a  particular  date  at  a  certain  place,  was  absent 
from  that  place  on  that  date,  the  accused  could 
not  be  convicted  under  s.  174  for  his  failure  to 
attend,  even  though  the  failure  was  due  to  an 
intention  to  disobey  the  summons.  QUEEN» 
Empress  V.  Kristappa,  20  M.  31  =  2  Weir 
83.  [R.,  3  S.L  R.  155.] 

(11)— Penal  Code,  s.  174— Scope  o/.— Wh^re 
the  accused,  summoned  to  appear  before  a  Set- 
tlement Officer,  explained  to  the  process-server 
his  inability  to  be  present,  but  the  latter  omit- 
ted to  mention  it  to  the  officer  issuing  the  sum- 
mons, held,  that  the  accused  could  not  be  con- 
victed under  s.  174,  Penal  Code,  for  failure  to 
attend  in  obedience  to  the  summons,  as  the 
accused  could  not  be  said  to  have  intentionally 
disobeyed  the  summons.  EMPRESS  v,  RAM-- 
DHIR,  22  P.R.  1880,  Cr. 

(12)— Penal  Code,  s.  174— Scope  of.— 5.  174,, 
I.P.C,  does  not  apply  to  an  escape  from  custody 
under  a  warrant  in  execution  of  the  decree  of  a 
Civil  Court.  REG.  v.  SARDAR  PATHU,  1  B.H.G.. 
38,  Cr.  [F.,  4  N.W.P.  97,  U.B.R.  189?- 
1901,  61.] 
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(13) — Summons  issued  before  Tahsildar — 
Penal  Code,  s.  174:— Madras  Act  III  of  1869.— 
Under  Madras  Act  III  of  1869,  Tahsildara  are 
empowered  to  issue  summonses.  Therefore, 
disobedience  to  such  summonses  is  punishable 
under  the  first  part  of  s.  174,  Penal  Ooda.  HIGH 

Court   proceedings,     30th  Nov.    1871, 
6  M.H.C.  App.  M.  [£)..  3  M.L.J.  241.] 

(14) — Summons  by  Tahsildar— Penal  Code, 
s.  114— Act  III  of  1869.~The  only  Act  which 
authorizes  a  Tahsildar  to  issuea  legal  summons 
is  Madras  Act  III  of  1869.  Disobedience  to  such 
summons  would  constitute  an  oSence  under 
s.  174,  Penal  Code.  HIGH  COURT  PROCEED- 
INGS, 4TH  NOV.  187'^,  7  M.H.C.  App.  11.  HIGH 
Court  Proceedings,  21st  aug.  1872, 
7M.HC.  App.  10. 

(15) — Tahsildar' s  order  topeon — Penal  Code, 
s,  174. — Where  a  Tahsildar  issued  an  order  to 
a  peon  to  produce  the  accused  before  him  to 
maintain  his  objection  to  a  claim  for  pre-emp- 
tion in  a  dakhil  kharij  case,  and  the  accused 
refused  to  attend,  held  that  the  refusal  to  attend 
was  not  punishable  undsr  s.  174,  I. P.O.,  as  the 
order  had  been  directed  to  the  peon,  and  that 
the  Tahsildar  was  competent  to  issue  such  an 
order.     CROWN  v.   FIRKHA,    6  P.R.  1870,   Cr. 

(16) — Summons  by  Revenue  officer — Penal 
Code,  s.  174. — Where  the  accused  intentionally- 
omitted  to  attend  the  Mahalkari's  Kacheri  to 
give  evidence  in  a  revenue  case,  in  obedience  to 
a  summons  duly  served  on  him,  held  that  he 
was  properly  convicted  under  s.  174,  I.P.C 
Reg.  v.  Nabainappa  COMTE,  5  B.H.C.  Cr.  39. 

(17) — Order  by  chairman  of  Alunicipaliii/ — 
Penal  Code,  s.  174— Act  XXVI  of  1850.— The 
Chairman  of  the  Commissioners  appointed  under 
Act  XXVI  of  1850  is  a  public  servant.  But  he 
is  not  legally  competent,  as  such,  to  issue  an 
order  directing  a  person  to  appear  before  him. 
Disobedience  to  such  an  order  is  not,  therefore, 
punishable  under  s.  174,  I. PC.  REG.  v.  PUR- 
SHOTAM  Vadji,  5  B.H.C.  Cr.  3i.  [R.,  Rat. 
Un.  Cr.C.  488.] 

(18) — Verbal  order  of  Village  Magistrate- 
Penal  Code,  s.  174.  — A  disobedience  to  the 
verbal  order  of  a  Village  Magistrate,  directing 
the  attendance  of  an  accused  person  before  him, 
is  an  offence  under  Penal  Code,  s.  174.     HIGH 

Court  proceedings, 20th  February  1872, 
1  Weir  88  =  7  M.H.C.  App,  3. 

(19) — Verbal  order  to  appear  lohen  required — 
Penal  Code,  s.  174. — Where  a  person,  being 
summoned  as  a  defendant  in  a  case  of  trespass, 
was  verbally  ordered,  by  the  Magistrate,  to 
appear  when  required,  the  Magistrate  not  ad- 
journing the  trial  to  any  particular  day,  held, 
that  the  person  could  not  be  convicted  of  disobe- 
dience of  sumtnons  under  s.  174.  Penal  Code. 
HIGH  Court  proceedings,  22nd  Decem- 
ber 1870,  1  Weir  82  =  6  M.H.C.  App.  10.  High 
Court  Proceedings,  18th  January  1870, 
5H.H.C.  App.  15. 

(20)— Penal  Code,  s.  174— Non-attendance  in 
obedience  to  order  of  public  servant, — A  convic- 
tion for  non-attendance  in  obedience  to  an  order 
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from  a  public  servant,  under  s.  174,  Penal 
Code,  cannot  be  had,  unless  the  person  sum- 
moned was  legally  bound  to  attend,  and  refused, 
or  intentionally  omitted,  to  attend.  In  the  case 
of  SreenatH  Ghose,  10  W.R.  Cr.  33. 

(21)— Penai  Code,  s.  174— Disobedience  to 
summons  served. — In  order  to  make  a  person, 
summoned  as  a  witness,  liable  under  s.  174 
of  the  Penal  Code,  the  fact  must  be  that  he  in- 
tentionally i^omitted  to  attend  at  the  place  or 
time  mentioned  in  the  summons,  or  that  he 
wilfully  dep^icted  from  the  place  where  he  had 
attended  before  the  time  at  which  it  was  law- 
ful for  him  to  depart.  QUEEN  v.  BUTHER- 
liAND,  14  W.R.  Cr.  20. 

{22)— Summons  not  specifying  place  of  atten- 
dance—Penal  Code,  s.  174.— Where  a  sum- 
mons does  not  specify  the  place  at  which  the 
attendance  is  required,  a  person  disobeying  the 
summons  cannot  be  convicted  under  s.  174. 
High  Court  proceedings,  20th  Decem- 
ber 1872,  No.  2231.  1  Weir  81  =  7  M.H.C. 
App.  14.  High  Court  Proceedings,  30th 
NOVEMBER  1874,  7  M.H.C.  App.  43. 

(23)— Disobedience  to  loarr ant— Penal  Code, 
ss,  174,  224. — Disobedience  to  a  wfirrant  issued 
for  the  appearance  of  the  accused  before  a  Settle- 
ment Officer  was  held  not  to  be  punishable 
under  s.  174,  I, P.O.,  when  the  warrant  was  not 
addressed  to  them  ;  nor  could  the  accused  be 
committed  under  s.  224,  I.P.C,  in  the  absence 
of  evidence  of  an  arrest  and  subsequent  escape. 
EMPRESS  v.  GOKAL,  8  P.R.  1881,  Cr. 

(24)— Contempt  of  Magistrate's  own' authority 
— Commitment  to\  be  to  another  Magistrate. — 
A  Magistrate  cannot  convict  a  person  for  con- 
tempt of  Court  committed  in  respect  of  his  own 
authority.  A  commitment  to  another  Magis- 
trate is  necessary  in  all  such  cases.  REG.  v. 
ATMARAM  GOVIND,  Rat.  Un.  Cr.C.  64  =  Cr. 
Rg.  25  41872.    (Rat.  Un.  Cr.  C.  45,  R.) 

(25) — Turning  out  the  Sheriff's  officers — 
Officers  in  possession  by  order  of  Court. — Land 
belonging  to  N.B,,  had  been  seized  by  the 
Sherifi  under  a  writ  of  fieri  facias,  which  ex- 
pressly directed  him  to  take  that  particular 
land ;  while  in  possession,  his  officers  were 
turned  out  by  A,  who  knew  that  they  were  in 
possession  by  order  of  the  High  Court.  A  had 
purchased  the  right,  title,  and  interest  of  N.B., 
in  the  land  at  a  sale  held  in  the  Court  of  the 
Zilla  Judge  of  the  24-Pargaoas,  in  execution 
of  a  decree  of  that  Court  against  N.B.  A  was 
put  in  possession,  by  an  offier  of  that  Court. 
Held  that  the  turning  out  of  the  Sherifi's 
officers  was  a  contempt  of  the  High  Court. 
Bhuggobutty  Dassee  v.  nobin  Chunder 
BOSE,  2  Ind.  JuF.  N.S.  99. 

(26) — Resistance  of  process  af  Civil  Court — 
Jurisdiction  of  Criminal  Court — Penal  Code, 
s,  186, — The  resistance  of  the  process  of  a  Civil 
Court  is  punishable,  under  the  Code  of  Cri- 
minal Procedure,  by  a  Court  of  criminal  juris- 
diction. Queen  v.  Ehagai  Dapadar,  2  B. 
L.R.  F,B.  21  =  10  W.R.  Cr.  43.  [B.,  22  C. 
759.] 
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(27)— Crim.  Pro.  Code,  1?82,  ss.  i80,  537— 
Contempt  of  Court — Procedure- — The  provisions 
of  s.  480,  Crim.  Pro.  Code,  should  be  applied 
tlien  and  there,  or  at  any  rate  before  it  rises,  by 
the  Court  in  whose  view  or  presence  a  contempt 
has  been  committed,  if  it  considers  than  it  can 
be  properly  and  adequately  dealt  with  under 
that  section.  Where  a  Magistrate,  in  whose 
presence  a  contempt  was  committed,  after 
taking  cognizance  of  the  matter,  postponed 
passing  final  orders,  in  order  to  afford  the  ac- 
cused an  opportunity  of  showing  cause  why 
such  order  should  not  be  passed,  and  eventually 
fined  him,  held,  that  the  procedure  adopted  by 
the  Magistrate  was  an  irregularity  which  was 
cured  by  s.  537,  and  that  the  proper  procedure 
would  have  been  to  detain  the  accused  and  to 
deal  with  the  matter  at  once  or  before  rising. 
Queen-Empress  v.  Petambbe  Bakhsh,  11 
A.  361  =  A.W.N.  1889,  128  =  13  Ind.  Jur.  477. 
[F.,  10  C.W.N.  1062  =  4  CL.J.  415.] 

(28) — Accused,  presence  of,  not  necessary  in 
preliminary  inquiry — Crim.  Pro.  Code,  1861, 
s.  171. — It  is  not  necessary  that  the  prelimi- 
nary enquiry,  contemplated  by  s.  171,  Crim. 
Pro.  Code,  1861,  should  be  conducted  in  the 
presence  of  the  accused.  All  the  Court  making 
the  inquiry  has  to  do  is,  to  satisfy  isself  that 
there  are  prima  facie  grounds  for  sending  the 
case  for  investigation  to  a  Magistrate.  CHOTA 
Sadoo  Peadah  v.  Bhoobun  Chdcker- 
BUTTY,  9  W.R.  Cr.  3. 

(29)  — Co7itempt  of  Court— Ss.  244  and  2  of 
Civ.  Pro.  Code,  1882. — Proceedings  by  a  Court 
in  the  exercise  of  its  inherent  power  to  punish 
for  contempt  do  not  come  under  s.  244,  nor 
under  the  term  "  decree  "  in  s.  2  of  the  Civ. 
Pro.  Code.  GODU  RAM  v.  SUBAJ  MaL,  27  A. 
380  =  2  A.L  J.  18  =  A.WN.  1903,  10. 

(30) — Order  of  attachment  for  contempt — 
S.  591,  Civ.  Pro,  Code,  1882. —An  order  of 
attachment  for  contempt  is  not  an  order  in 
the  exercise  of  the  High  Court's  civil  jurisdic- 
tion, and.  therefore,  does  not  come  within 
the  provisions  of  s-  591  of  the  Civ.  Pro. 
Code.  Contempts  are  of  the  nature  of  offences, 
and,  therefore,  under  s.  15  of  the  Letters 
Patent,  1865,  an  appeal  lies  from  an  order  of 
committal  for  contempt.  In  dealing  with  an 
appeal  from  such  an  order,  the  appellate  Court 
will  go  behind  the  order  the  disobedience  to 
which  constitutes  the  contempt.  NAVIVAHOO 
V.  Narotamdas  Candas,  7  B.  5. 

(31) — Witnesses  not  producing  the  document — 
Civ.  Pro.  Code  1882,  s.  114:— Crim.  Pro.  Code, 
1882,  s.  480— Penal  Code,  s.  175.— The  juris- 
diction to  punish  under  s.  174,  Civ.  Pro.  Code. 
exists  only  in  the  case  of  a  witness,  who,  not 
having  attended  on  summons,  has  been  arrested 
and  brought  before  the  Court.  The  case  of  a 
witness  who,  having  a  document,  will  not  pro- 
duce it,  is  provided  for  by  s.  180,  Crim.  Pro. 
Code.  Where  a  witness  denies,  on  oath,  that 
he  has  the  possession  of,  or  means  of  producing. 
a  particular  document,  he  can,  if  he  is  guilty  of 
falsehood,  be  prosecuted  for  giving  false  evidence 
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in  a   judicial  proceeding.     In  re  PREMCHAND 
DOWr.ATRAM,  12  B.  63. 

{32)— Penal  Code,  Act  XLV  of  1860,  s.  228— 
Prevarication  in  giving  evidence, — Prevarication 
in  giving  evidence  is  not  an  offence  under  s.  228 
of  thes  Penal  Code.  REG.  v.  AUBA  bin  BHIV- 
RAV.  4  B.H.C.  Cr.  6.  [R.,  Rat.  Un.  Cr.  C.  69, 
473.] 

(33) — Prevarication  by  witness  in  giving 
evidence. — Prevarication  by  a  witness  may 
amount  to  a  contempt  of  Court  within  the 
meaning  of  s.  228.  I. P.O.,  and  s.  435.  Crim. 
Pro.  Code,  1872.  Re&.  v.  JAIMAD  SHRAVAN, 
10  B.H.C.  69.      [R.,  Rat.  Un.  Cr.  C.  473] 

(34) — Prevarication  or  persistent  refusal  by 
witness  to  answer  questions. — Though  prevarica- 
tion or  persistent  refusal  to  answer  questions 
does  not  necessarily  constitute  the  offence  of 
cantempt  of  Court,  it  may,  according  to  cir- 
cumstances, amount  to  interruption  in  a  judi- 
cial proceeding  punishable  under  s.  223  of  the 
Penal  Code.  QUEEN-EMPRESS  v.  Devji  ASA, 
Rat.  Un.  Cr.  C.  473  =  Cp.  Rg.  31  of  1889. 

(35)— Refusal  or  neglect  to  give  direct  answers 
to  questions. — Refusal  or  neglect  to  return 
direct  answers  to  questions  does  not  amount  to 
an  offence  under  s.  228  of  the  Penal  Code. 
Reg.  v.  Pandu  bin  VlTHOJl,  4  B.H.C.  Cr.  7. 
[R.,  Rat.  Un.  Cr.  C.  69.] 

(36) — Contempt  of  Court  —  Rule  nisi  and 
order  for  attachment  granted  late. — Where  a 
rule  nisi  for  attachment  against  certain  defend- 
ants in  a  suit,  who  were  guilty  of  contempt  of 
Court  in  not  obeying  an  order  with  reference  to 
the  appointment  of  a  receiver,  was  granted  late 
on  account  of  their  having  beea  evading  service 
fraudulently,  held  that  the  objection  that  the 
rule  and  order  were  mide  late  could  not  bo 
raised  by  them.  HARIVALIiABHADAS  KALLI- 
ANDAS  V.  UTAMCHAND  MaNICK  CHAND,  7  B. 
H.C.  O.C  J.  172.      [R,,  8  B.H.C.  O.C.  236.] 

[31)— Act  XI  of  1843,  s.  %—Mahalkari,  with 
powers  of  Second  class  Magistrate — Penal  Code, 
s  174. — A  Mahalkari  with  the  powers  of  a 
Second  class  Magistrate  cannot  issue  a  summons 
under  s.  8  of  Act  XI  of  1843.  A  person  dis- 
obeying such  a  summons  cannot  be  convicted 
under  s.  174  of  the  Penal  Code.  REG-  v. 
Vbnkaji  Bhaskar.  8  B.H.C.  Cr.  19. 

(38) — Language  which  strikes  at  the  root  of 
all  respect  for  the  Court  and  its  authority 
amounts  to  contempt — Criticism  of  Judge  or 
Court  hoio  far  justifiable. — Any  act  done  or 
writing  published,  calculated  to  bring  a  Court 
or  a  Judge  of  the  Court  into  contempt,  or  to 
lower  his  authority,  or  to  obstruct  or  interfere 
with  the  due  course  of  justice  or  the  lawful 
process  of  the  Court,  is  a  contempt  of  Court. 
Judges  and  Courts  are  alike  open  to  criticism  ; 
and  if  reasonable  argument  or  expostulation  is 
offered  against  any  judicial  act  as  contrary  to 
law  or  the  public  good,  it  is  not  a  contempt 
of  Court.  In  re  NARSINHA  CHINTAMAN 
Kelkar,  10  Bom.  L  R.  1040  =  4  M.L.T.359  = 
33  B.  240  =  8  Cr.  L.J.  426  =  2  Ind.  Cas.  288. 
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(39) — Walking  luilh  shoes  m  presence  of  Magis- 
trate— Magistrate  acting  under  s.  480,  Grim. 
Pro,  Code— Offence  tender  s.  228,  I. P. C— Suit 
— Maintainability, — Whore  the  respondent,  a 
Magistrate,  acting  under  s.  480,  Crim.  Pro. 
Code,  charged  the  appellant  with  an  ofience 
under  s.  228,  I.P.C.,  committed  by  the  appel- 
lant, a  Reddy,  by  walking  in  view  of  the  res- 
pondent with  shoes  on  while  discharging  his 
duties  as  a  Magistrate,  and  where  it  was  found 
that  the  respondent  acted  bona  fide  : — Held 
that  the  respondent  was  justified  in  bis  action 
and  that  no  suit  could  be  maintained  against 
him.  VAMA  REDDY  RANGA  REDDY  v.  TOKE 
J.  ABBOY  NAIDU,  9  M.L.T.  Hi. 

(iO)—Crim.  Pro.  Code,  Act  X  o/1872,  ss.  49, 
471 — District  Magistrate — Allocation  of  business 
—  Contempt  of  Court. — Any  general  allocation 
of  business  in  various  parts  of  the  District 
made  by  the  District  Magistrate  does  not  con- 
trol the  special  power  conferred  on  a  Court  to 
send  cases  of  contempt  of  its  authority  to  some 
other  Magistrate.  The  latter  may  try  it  him- 
self or  transfer  it  to  some  other  Court,  if  he  is 
competent  to  do  so.  LETTER  FROM  THE 
Sessions  Judge  of  Tanna,  No.  4414,  Rat. 
Un.  Cf.  C.  88. 

(41) —  Magistrate— Potuers  of — Pleader  not 
behaving  properly. — A  Criminal  Court  has  no 
right  to  ask  a  pleader  to  sit  down  in  the  middle 
of  an  examination  of  a  witness  because  he  is 
asking  irrelevant  questions,  or  to  refuse  to 
allow  the  pleader  to  examine  other  witnesses 
because  be  has  not  apologised  for  the  contempt 
he  showed  in  examining  the  previous  witnesses, 
or  to  ask  the  accused  to  engage  another  pleader 
because  bis  pleader  did  not  behave  properly. 
The  Magistrate  can  only  rule  questions  as  irrele- 
vant, and  it  the  pleader  is  persistent^  and  dis- 
respectful and  wastes  the  time  of  the  Court 
and  tries  its  patience,  the  Magistrate  can  com- 
mit for  contempt.  In  re  JAMES  FITZGERALD, 
Rat.  Un.  Cf.  C.  861  =  Gf.  Rg.  25  of  1896. 

(42) — Imprisomnent  for  contempt  of  Court — 
Ss.  341  and  342  of  the  Civ.  Pro.  Code  (of  1877), 
applicability  of — High  Court's  jurisdiction. — 
Ss.  341  and  342  of  the  Civ.  Pro.  Code  (of  1877) 
apply  only  to  cases  of  imprisonment  under 
process  of  execution  of  decrees,  and  not  to 
cases  of  imprisonment  for  contempt  of  Court. 
So,  where  a  party  had  bean  imprisoned  for 
disobedience  of  an  order  of  the  Court  in  an 
administration  suit,  be  could  not  apply  to  be 
discharged  under  s.  311,  on  the  ground  of  bis 
bavintt  been  in  prison  for  six  months.  [F., 
Rat.  Un.  Cr.  C.  614.]  The  High  Court's  juris- 
diction to  imprison  for  contempt  has  been 
inherited  from  the  old  Supreme  Court,  upon 
which  it  was  conferred  by  the  Charters  of  the 
Crown,  investing  it  with  all  the  process  and 
authority  of  the  then  Court  of  King's  Bench  and 
of  the  High  Court  of  Chancery  in  Great  Britain  ; 
and  this  jurisdiction  has  not  been  removed  or 
affected  by  the  Civ.  Pro.  Code  of  1877.  (Per 
TVhite,  J.)  Martin  v.  Lawrence,  i  C.  655. 
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[F.,  Rat.  Un.  Cr.  C.  614  ;  R.,  7  B.  1,  7  B.  5, 
14  B.  353,  33  B.  630,  11  Bom.  L.R.  360,  14  Cr. 
L  J.  321  =  20  Ind.Cas.  81.] 

(43) — Libel  upon  Judge  in  his  Judicial  capa- 
city—Punishment-- Offence  not  included  in  Penal 
Code— Crim.   Pro.  Code,  1882,  s.    5 — Courts  of 
record — Poiuer    under  common  laio — Contempt 
of  Court — Powers    of   High  Courts— Origin  of 
jurisdiction.— -The  High  Courts  in  the  Presiden- 
cies  are   superior   Courts    of    Record,    and  the 
offence  of  contempt,  and  the  powers  of  the  High 
Court    for  punishing  it,  are  the  same    in  India 
as  in  England,  not  by  virtue  of  the  Penal  Code 
for  British  India  and  the  Crim.  Pro.  Code,  but 
by  virtue  of  the  common  law  of  England  which 
was  introduced  at  the  time  of  the  establishment 
of  the  Supreme  Courts.     Such  jarisdiction  has 
not   been    affected    by   the   Crim.   Pro.    Code. 
[R.,  8  B.  380,  Rat.  Un.  Cr.  C.  614,  2  Bom.  L. 
R.  130,  33  C.  927  =  3  C.L.J.  67.]   Chap.  21,  "of 
defamation,"  in  the  Penal  Code,  does  not  define 
"contempt    of  Court  "    or  make  any   provision 
for  the  puuishment  of  a  contempt  of  Court,  by 
the    publication    of    a    libel    reflecting    upon  a 
Judge  in  his  judicial  capacity,  in  reference  to  bis 
conduct  in  the  discharge  of  bis  public  duties. 
Though  the  oSence  may  doubtless  be  punished 
under   the   chapter,    it  does   not    preclude  the 
publisher  from  being  summarily  punished  by  the 
High  Court  for  a  contempt  of  Court  with  fine, 
or   imprisonment,  or  both.     Such  a   contempt 
of   the  High  Court  by  a  libel  published  out  of 
Court,  when  the  Court  is  not  sitting,  is  not  in- 
cluded in  the  words  "  offences  under  the  Indian 
Penal  Code  "  or  "  all  offences   under  any  other 
law,"    ins.  5  of  the  Ctim.  Pro.  Code,  though 
the  contempt    may  include  defamation.     It  is 
something  more  than  msre   defamation,  and  is 
of  a  different  character.    [R.,  2  Bom.  L.R.  130.] 
By   the   Common  Law,  every    Court  of  Record 
is  the  sole  and  exclusive  Judge  of  what  amounts 
to    a  contempt    of  Court.    SURENDRA  NATH 
Banerjee    v.    The   Chief   Justice  and 
Judges   of  the   High  Court  at   Port 
William  IN  Bengal,  10  C.  109,  P.O.  =  101.  A. 
171  =  4  Sar.474.     [B.,  39   C.  164  =  15  C.W.N. 
1053=14  C.L.J.  375  =  12  Cr.L.J.  505  =  12  Ind. 
Cas.  273,  12  Cr.L.J.  525  =  12  Ind.Cas.  293  =  10 
M.L,T.  209;  ExpL,  18  C.L.J.  452  =  17  C.W.N. 
1253=14  Cr.L.J.  321  =  20  Ind.  Cas.  81.] 

{i4:)—Reg.  IV  of  1816  (Village  Munsiffs), 
ss.  15  and  16 — Summons  by  Village  Munsiff — 
Disobedience  to  summons — Penal  Code,  s.  174. 
— The  provisions  of  s.  174,  Penal  Code,  are  not 
in  conflict  with  those  of  Reg.  IV  of  1816,  and 
effect  may,  therefore,  be  given  to  both.  By 
s.  16,  cl.  3  of  the  Regulation,  a  summary  power 
to  impose  a  fine  on  a  person,  who  disobeys  bis 
summons,  is  conferred  on  a  Village  Munsifl 
analogous  to  that  conferred  on  the  Civil  Courts 
by  p.  170,  Crim.  Pro.  Code.  In  ordinary  cases, 
where  there  are  no  aggravating  circumstances, 
the  Village  Munsiff  or  Civil  Court  would  act 
discreetly  in  employing  the  special  power  con- 
ferred on  it,  but  if  a  charge  is  instituted  in  a 
Criminal  Court  under  the   Indian  Penal   Code, 
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it  must  be  dealt  with  by  that  Court.  QUEEN 
V.  RAMCHANDRAPPA,  6  M.  249  =  1  Weir  89. 

ii5)—Crivi.  Pro.  Code,  1832,  ss.  476.  477, 
480,  485  and  4.87 — Jurisdiction  of  Magistrates  to 
trii  person  for  offences  committed  before  him — 
Penal  Code,  s.  175. — Only  in  cases  provided  for 
in  ss.  477,  480  and  485,  Grim.  Pro.  Code,  a 
Court,  other  than  the  High  Court,  can  try  any 
person  for  ofiences  committed  before  itself.  An 
offence  under  s.  175,  Penal  Code,  does  not 
come  under  any  of  these  sections,  and.  there- 
fore, a  Magistrate,  before  whom  the  offence  is 
committed,  is  precluded  by  the  provisions  of 
s.  487  from  trying  the  case  himself.  QUEEN- 
Empeess  v.  Seshayya,  13 M,  24  =  2  Weir  610. 

(46)— Cnm.  Pro.  Code,  1882,  ss.  194.  480, 
482  and  537 — Insulting  a  Village  Micnstff 
while  sitting  in  a  stage  of  judicial  proceeding  — 
Penal  Code,  s.  ^2-13 — Power  of  Second  Class 
Magistrate  to  try  the  charge  tvithout  any  com- 
plaint by  Village  Munsiff. — The  accused  was 
charged  under  s.  228,  Penal  Code,  with  having 
intentionally  ofiered  an  insult  to  a  Village 
Munsifi,  while  sitting  in  a  stage  of  a  judicial 
proceeding,  and  was  convicted  by  a  Second 
Glass  Magistrate,  in  the  absence  of  any  com- 
plaint by  the  Village  Munsifi.  Held,  that  the 
provisions  of  ss.  480  and  482,  Grim.  Pro.  Code, 
do  not  apply  to  Village  Magistrates,  that  the 
defect  of  the  absence  of  complaint  by  the 
Village  Munsiff  was  covered  by  s.  537,  and  that 
the  Second  Class  Magistrate  was  of  a  grade 
competent  to  try  the  complaint.  QUEEN- 
Empress  v.  Venkatasawmi,  15  M.  131  =  2 
Weir  605  =  1  Weir  218.  [iJ.,  A.W.N.  1904, 
266.] 

(47) — Fine  for  contempt  of  Court— Recording 
reasons. — A  Criminal  Court  inflicting  a  fine  for 
contempt  of  Court  should  specifically  record  its 
reasons,  and  the  facts  constituting  the  con- 
tempt, with  any  statement  the  offender  may 
make  as  well  as  the  finding  and  sentence.  In  re 
PANCHANADATHAMBIRAN.4M.H.C.  229  [F., 
4  C.L.J.  415  =  10  G.W.N.  1062.] 

(481— Crm.  Pro.  Code,  1861,  s.  273— 
Madras  Act  I  of  1863,  SS4  1  and  2 — Jurisdiction 
of  Magistrate  to  punish  for  disobedience  to  his 
own  sumvions,— JJadet  s,  273,  Grim.  Pro.  Code, 
read  with  ss.  1  and  2  of  the  Madras  Act  I  of 
1863,  a  Subordinate  Magistrate  is  competent 
to  convict  persons  under  s,  174,  I.P.C.,  for  dis- 
obedience to  summons  issued  by  himself. 
High  Court  Proceedings.  i8th  May,  1869, 
i  M.H.C.  App.  51.   [Diss.,  4  M.H.O,  App.  52.] 

(49)— Grim.  Pro.  Code,  1861,  ss.  172  to  175— 
Disobedience  to  summons  —  Jurisdiction. —  A 
Magistrate  may,  under  the  general  provisions 
of  the  Grim.  Pro.  Code,  try  the  offence  of 
disobedience     to    his    own    summons,     HIGH 

Court  proceedings,  26th  July  1869.  4  M. 
H  C.  App.  52.  (4  M.H.C.  App.  51,  R.)  [D.,  2 
Weir  61  =  3  M.L.J.  241.] 

(50)— Grim.  Pro.  Code,  1898,  s.  480— Con- 
tempi  of  Court — Walking  with  creaking  shoes — 
Accused  committing  some  act  not  enumerated  in 
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s.  480 — Power  of  Court  to  punish — Abuse  of 
power. — Held,  that,  merely  because  the  accused 
walked  with  creaking  shoes  on  his  feet  near  the 
Court-room,  a  Court  is  not  justified  in  arriving 
at  the  conclusion  that  the  accused  intended 
to  insult  it  or  interrupt  it  in  its  work,  and 
that  a  conviction  by  the  lower  Court  in  sucb  a 
case  is  an  abuse  of  the  power  conferred  by  tha 
Legislature  on  Courts  to  punish  wilful  acts  of 
contempt  or  interference  with  the  due  dis- 
charge of  judicial  duties.  Under  s.  480,  Grim. 
Pro.  Code,  a  Court  has  power  only  to  deal  with 
the  accused  if  he  committed  one  of  the  offences 
enumerated  therein.  In  re  DAVULURI  VEE- 
RAYYA,  5M.L.T.  286  =  1  Ind.  Cas,  560. 

(b\)— Penal  Code,  s.  180 — Relusal  to  sign 
deposition  given  in  Re^venue  inquiry. — A  wit- 
ness is  not  legally  bound  to  sign  a  deposition 
given  by  him  in  a  Revenue  inquiry.  HIGH 
Court  Proceedings,  9th  Jan.  i87l,  No.  40, 
1  Weir  112  =  6  M  H.C.  App.  14. 

(52) — Penal  Cade,  s.  174 — Revenue  Officers 
summoning  village  official  to  attend  for  carry- 
ing out  a  sale  of  land  for  revenue  arrears — 
Legality  of  the  siimmons — Madras  Act  III  of 
1869.— Madras  Act  III  of  1869  confers  no 
authority  upon  Revenue  officers  to  summon  a 
subordinate  to  attend  for  the  purpose  of  carry- 
ing out  a  sale  of  land  for  arrears  of  revenue. 
Disobedience  to  such  summons  is  not  punish- 
able under  s.  174,  Penal  Code.  HIGH  COURT 
Proceedings,  15th  July  1870,  No.  1312,  1 
Weir  90  =  5  M.H.C.  App.  27.  [R.,  7  M.  197,  F. 
B.  =  l  Weir  90.] 

(53)— C)ii)i.  Pro.  Code,  1898,  s.  480— Con- 
tempt  of  Court. — The  power  of  Magistrates  to 
punish  any  person  for  an  offence  committed  in 
contempt  of  tbeir  own  authority  is  restricted 
by  the  provisions  of    s.  480,    Grim.    Pro,  Code, 

Empress  v,  Lachm.^n,  12  C.P.L.R.  Cr.  15. 

(54) — Jurisdiction — Preferring  of  false  charge 
— Prosecution  for  contempt  of  Court. — A  person 
who  prefers  a  false  charge  commits  a  contempt 
of  Court,  and  is.  therefore,  not  triable  by  the 
Magistrate  to  whom  the  complaint  is  presented. 
As  there  has  been  in  such  a  trial,  a  fatal  defect 
of  jurisdiction,  there  should  be  a  retrial  by  a 
competent  Court.  Per  Boulnois  and  Melville, 
J  J.  (Lindsay,  J.,  dissenting).  The  Cbief  Court 
exercising  its  discretion  under  s.  297,  Grim. 
Pro.  Code.  1872,  should  order  a  new  trial,  if  the 
accused  is  not  prejudiced  by  such  a  trial.  Per 
Lindsay.     Nathu  v.  GROWN,  3  P.R.  1875,  Cr. 

(55) — Penal  Code,  s.  211— Jurisdiction. — A 
Magistrate,  to  whom  a  complaint  is  presented 
and  who  has  tried  the  case,  cannot  convict  the 
complainant  for  an  offence  under  s.  211,  I.P.G, 
Crown  v.  Hassan  ali,  3  P.R.  1877,  Cr.  [R., 
1  P.R.  1898,  Cr.] 

(56) — Comvlaint  to  police — Conviction  by 
Magistrate  for  making  false  charge — Jurisdic- 
tion.— Where  a  complaint  to  the  police  was  re- 
ported to  the  Magistrate  who  convicted  the 
complainant  for  making  a  false  charge,  held, 
that  he  had  no  jurisdiction  to  try  the  case. 
Dhoni  v.  Grown,  4  P.R.  1876,  Cr.  iR,,  30  P. 
R.  1882.  Cr.] 
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Contempt  of  Court— continued. 

(57) — Conduct  of  a  pleader  in  a  suitor's  capa- 
city,— The  conduct  which  ia  in  itself  indefensi- 
ble and  amounts  to  gross  misconduct  in  an 
advocate,  is  not  taken  out  of  s.  41,  Legal  Prac- 
titioners Act,  by  a  mere  colourable  pretence 
that  it  was  the  conduct  of  a  suitor  or  accused  in 
that  capacity.  In  the  matter  of  an  Aiy'VOCP^'SE, 
SPR.  1902,  Cr..  F.B. 

(58) — Offence  under  Penal  Code,  s.  181  —  Juris- 
diction to  try  the  offence, — The  ofienoe  specified 
in  a.  181,  I. P.O.,  when  committed  in  a  Court 
of  Justice,  is  a  contempt  of  Court.  The  Court 
in  which  the  offence  was  committed  cannot  try 
it.  KISNEN  V.  Grown,  7P.R- 1874,  Cr.  [F., 
18  P.R.  1875.] 

(59) — Judicial  proceedings,  what  amounts  to, 
— Where  the  accused  was  committed  under 
s.  228,  I. P.O.,  and  s.  480,  Grim.  Pro.  Code,  1882, 
for  contempt  of  Court,  m  having  insulted  the 
Court  after  the  recording  and  reading  out  of  an 
order  calling  upon  him  to  give  security,  held, 
that  he  was  properly  convicted.  The  announce- 
ment of  the  order  under  s.  107,  Grim.  Pro. 
Code,  was  undoubtedly  a  stage  in  a  judicial 
proceeding,  and  such  proceedings  must  be  held 
to  have  continued  until  the  accused  was  allow- 
ed to  leave  the  Court  after  executing  the  bond, 
or  was  removed  in  custody  on  failing  to  exe- 
cute it.  The  whole  sitting  for  the  disposal  of 
judicial  work  from  the  opening  to  the  rising  of 
the  Court  is  a  judicial  pmcseding  and  the  neces- 
sary interval  between  the  conclusions  of  one 
case  and  the  opening  of  another  is  a  stage  in  a 
judicial  proceeding.  A  Magistrate  cannot  be 
considered  to  have  concluded  a  case  the  very 
moment  he  has  announced  the  order,  while  the 
judgment  is  still  in  his  hands  and  before  he 
could  possibly  have  turned  to  any  other  occu- 
pation. Per  Frizelle,  J,  QUEEN-EMPRESS 
V.  Salig  RAM,  16 PR.  1897,  Cr. 

(60) — Refusal  to  assist  in  apprehension  of  a 
criminal. — Persons  refusing  to  aid  in  the  ap- 
prehension of  a  crimin^il  cannot  be  fined  sum- 
marily without  a  trial  according  to  law.  BOOKHA 

V.  Grown,  18  P.R.  1869,  Cr. 

{&l)~Failure  of  arbitrators  to  attend  Court. 
— The  failure  of  arbitrators  in  a  civil  suit  to 
attend  Court  in  obedience  to  a  summons  wag 
held  not  to  be  punishable  under  s.  174,  I. PC. 
Crown  V.  kuria,  18  P.R.  1873.  Cr.  [R.,  4 
PR.  1907.] 

(62) — Refusal  for  attachment  in  execution  of 
a  decree. — A  Judge,  whose  order  for  the  attach- 
ment of  the  judgment-debtor's  property  in 
execution  of  a  decree  has  been  disobeyed,  has 
no  jurisdiction,  as  a  Magistrate,  to  try  and  con- 
vict the  accused  of  an  oiience  under  s.  186, 
I.P.G  Empress  v.  Khushala,  22  P.R. 
1879,  Cr. 

{&'d)— Giving  false  evidence— Penal  Code, 
8,  191 — Jurisdiction  to  try,— A  judicial  ofiicer, 
before  whom  the  oiience  of  giving  false  evidence 
had  been  committed,  might  himself  try  and 
punish  the  offender.  CROWN  v.  SAIN  DASS 
25  PR.  1873,  Cr. 


Contempt  of  Court  —  continued. 

(64) — Disobedience  to  summons — Tahsildar'a 
power  to  try  ihe  accused. — Neither  the  Tahsil- 
dar  nor  the  Naib-Tahsildar  is  competent  to 
commence  proceedings  on  the  criminal  side  of 
his  Court  for  an  offence  under  s.  174,  I. P.O., 
for  the  non-attendance  of  lambardars  and 
Patwaris  in  obedience  to  summonses  issued  by 
him.     RODA  v.  CROWN,  28  P.R.  1869,  Cr. 

(65)— CriHi.  Pro.  Code,  Act  XXV  of  1861, 
ss.  163  and  \6Q— Jurisdiction  of  Small  Cause 
Court.— A  Judge  of  a  Small  Cause  Court  in  the 
mofussil  found  a  judgment-debtor  guilty  of 
resisting  an  officer  of  the  Court  in  attaching 
property  in  satisfaction  of  a  decree,  and  fined 
him.  Held  that  the  Judge  acted  without  juris- 
diction. Ho  ought  to  have  sent  the  judgment- 
debtor  before  the  Magistrate.  In  the  matter  of 
Mani  Chandra  Das,  2  B.L.R.A.C.  188  =  11  W. 
R.  62. 

(66)— Crim.  Pro.  Code,  1861,  s.  219— For- 
feiture of  recognizance. — In  consequence  of  the 
default  in  appearance  by  the  person  bailed,  the 
surety  was  compelled  to  pay  the  penalty  men- 
tioned in  the  recognizance.  Held  that,  not- 
withstanding s.  219  of  Act  XXV  of  1861,  the 
accused  might  have  been  proceeded  against  for 
contempt  of  Court  under  s.  174  of  the  Penal 
Code.  Queen  v.  Ta.tumaddi  Lahory,  i  B. 
L  R.A.  Cr.  1=10  W  R.  Cr.  4 

(67) — Sending  officer  to  Judge  to  ask  for  ex- 
planation of  language  used  on  the  Bench. — A 
barrister,  offended  by  the  use  of  a  strong  ex- 
pression on  the  part  of  a  Judge  while  sitting  in 
Court,  sent  an  officer  to  the  Judge's  private 
residence  upon  a  pacific  errand  to  ask  foe  an 
explanation.  Held,  by  nine  Judges  out  of 
eleven,  that  the  party  sendmg  the  message  and 
the  party  conveying  it  were  guilty  of  a  contempt 
of  Court.  In  the  matter  of  PiFFARD,  1  Hyde 
79. 

(68) — Carrying  of  crops  pending  suit  for  rent 
— Ground  for  dismissal  of  swii.— During  the 
pendency  of  a  suit  for  rent,  the  plaintiff  pro- 
cured an  attachment  of  the  growing  crops  ;  and 
afterwards,  without  authority  and  before  the 
suit  was  determined,  carried  off  some  of  the 
crops.  Held  that,  although  this  was  an  act 
properly  punished  by  the  Court  below  as  a 
contempt  with  a  fiop,  it  was  no  ground  for  dis- 
missing the  suit.  CHUTTOONATH  SINGH  V. 
SOOBOON  SINGH,  Marsh  21  =  1  Hay  56. 

(69) — Application  for  discharge  —  Practice. — 
When  a  person  is  in  custody  for  contempt  of 
Court,  any  application  for  release  should  be 
made  to  the  committing  Judge.  It  is  advisable, 
but  not  necessary,  to  limit  the  period  of  com- 
mitment to  a  fixed  time.  In  the  matter  of 
SiTA  Ram  Atmaram,  1  Ind.  Jur.  N.S.  23. 

(70) — Sending  case  for  investigation — Penal 
Code,  s.  m—Crim.  Pro.  Code,Act  XXV  o/  1861, 
s.  ni— Power  of  Subordinate  Magistrate. — A 
Subordinate  Magistrate  has  no  power  to  try  an 
offence  punishable  under  s.  174  of  thePena 
Code,  committed  against  his  own  Court,  but  is 
bound,  under  s.  171  of  the  Code  of  Criminal 
Procedure,  to  send  the  case,  if,  in  his  opinion. 


1307  THE  ALL  INDIA  DIGEST. 


1308 


Contempt  of  Court — continued. 

there  is  sufficient  ground  for  investigation,  to  a 
Magistrate  having  power  to  try  or  to  commit 
lor  trial.  QUEEN  v.  CHANDRA  SRKHAR 
EOY.  5  B.L.R.  100  =  13  W.R.  Cr  66.  [F.,  14 
W.R.  Cr.  74,  15  W.R.  Cr.  2,  88  ;  D.,  8  B.L.R. 
422,  F.B.,  Rat.  Uti-  Cr.  C.  64  ;  R.,  17  W.R.  Cr. 
39] 

(71) --Person  under  contempt— Privilege  from 
arrest— Party  to  suit  proceeding  to  Court. — 
When  a  writ  of  attachment  for  contempt  was 
issued  by  the  Court  against  a  party  to  a  suit  in 
that  Court,  held,  he  oould  not  claim  privilege 
from  arrest  while  proceeding  to  the  Court  for 
the  purpose  of  attending  the  hearing  of  his  suit. 
JOHN  V.  CARTER,  i  B.L  R.O.C.  90. 

(12)— Prevarication — Crim.  Pro-  Code,  1872, 
s.  435.  — Prevarication  and  refusal  to  answer  on 
the  part  of  a  witness  may  amount  to  a  contempt 
of  Court  within  the  meaning  of  s.  228,  I.P.C., 
ands.  435,  Crim  Pro.  Code.  In  the  matter  of, 
ABDOOL   RAHIMAN,  Cr.  Rg.  IB  3  1871. 

(73) — Contempts  generally  —Communication 
with  Judge. — It.  is  contrary  to  ihe  practice  o: 
all  Courts  of  Justice,  unfair  to  an  adversary, 
and  a  contempt  of  Court,  for  a  suitor,  under 
any  pretext  whatever,  to  communicate  with  a 
Judge,  except  by  public  proceedings  in  open 
Court,  respecting  the  merits  of  any  case  in 
which  be  is  interested,  and  which  is  either 
pending  in  the  Court  of  Ruch  Judge  or  likely  to 
come  before  him  WILLIAM  Tayler  v.  RanEE 
ASilEDH  KOON^VAR,  4  W.R.  86. 

(74)— Ccnterapis  generally — Officer  of  Court 
accepting  bribes— Per sovs  offering  bribes  to 
officers — Power  of  High  Court.— Any  officer  of 
the  High  Court,  who  asks  for  or  accepts  a 
present  from  any  person  in  whose  favour  judg- 
ment is  pronounced  by  the  Court,  is  guilty 
of  a  gross  breach  cf  duty  and  a  contempt  of 
Court.  So,  also,  any  person  who  offers  or  gives 
such  present  is  guiltv  of  a  contempt  of  Court. 
In  re  ABDOOL,  8  W.R.  Cr.  32. 

(15)— Penal  Code,  s.  174 — Evidence  of  notice 
to  attend. — Before  convicting  a  person  under 
s.  174  of  the  Penal  Code,  it  is  necessary  to 
prove  that  he  had  notice  to  appear  at  a  certain 
time  and  place,  and  that  he  did  not  do  so.  In 
re  SHIB  PERSHAD  CHUCKERBUTTY,  17  W.R. 
Cr.  38. 

Ci^)— Penal  Code,  s.  22S— Same  officer  in 
different  capacity  cannot  try[offences. — Where  an 
ofience,  under  s,  2"28  of  the  Penal  Code,  is  com- 
mitted before  an  officer  while  he  was  acting  in 
a  certain  capacity  he  cannot  in  another  capacity 
take  up  and  try  the  oSence.  QUEEN  v,  CHUN- 
DUR  Seekur  Roy,   12  W.R.  Cr.  18. 

{11)  — Giving  evidence  reluctantly  and  incon- 
sistently—  Penal  Code,  s.  228. — No  conviction 
be  had  under  s.  228  of  the  Penal  Code,  simply  can 
because  witnesses  have  spoken  issues  of  incon- 
sistencies, have  shown  throughout  a  reluctance 
to  speak  the  truth  and  have  caused  much 
interruption  to  the  Court  by  taking  up  its 
valuable  time  for  nothing.      QUEEN  v,  CHOTA 

Hurry  Prammanick  Tautee,  15  W.R, 
Cr.  5. 


Contempt  of  Qoxxtt—continued. 

{18)  —  Pe7ial  Code,  s.  228  —  Obstruction  of 
public  servant. — A  party,  who  bids  for  an  estate- 
at  a  sale  in  execotion.  knowing  that  he  is  not 
able  to  deposit  the  earnest  money,  obstructs 
the  business  of  the  Court,  and  is  guilty  of  a 
contempt  of  Court,  punishable  under  s.  228  of 
the  Penal  Code.  In  re  MOHESH  CHUNDER 
Mookerjee,  W.R.  1364,  Mis.  3. 

(79) — Penal  Code,  s.  228 -Judicial  pioceed- 
ing. —  In  a  conviction  under  s.  22S,  Penal 
Code,  it  ought  to  be  stated  that  the  Judge  was 
sitting  in  a  stage  of  judicial  proceeding,  the 
nature  of  which  should  also  be  stated.  In  re 
Prokash  Chunder  Dass.  12  W.R.Cr.  64. 

(80) — Penal  Code,  s.  228 — Intention  to  insult, 
proof  of. —  Before  a  convjction  can  be  had.  under 
s.  228  of  the  Penal  Code,  of  offering  an  insult 
to  a  public  servant,  it  must  be  proved  that 
there  was  an  intention  to  insult.  QUEEN  v. 
HURRI  KISHEN  DOSS,  13  W.R.Cr.  62. 

(81) — Contempt  —  Receiver  —  Obstruction  of 
Receiver  in  discharge  of  duty — Stranger  in 
possessxon  not  to  obstruct  Receiver  but  to  apply 
to  Court  for  redress  of  grievance — Co-sis  against 
person  obstructing  Receiver. — The  right  of  a 
stranger  in  possession  of  property  to  continue 
in  possession  is  not  affected  by  an  order  of  a 
Court  appointing  a  Receiver;  but  the  fact,  of 
his  possession  does  not  give  him  the  privilege 
to  interfere  with  the  Receiver  directed  to  take 
possession  of  the  property.  His  proper  course 
IS  to  apply  to  the  Court  to  redress  his  grievance. 
If  he  interferes  with  the  Receiver,  he  does  so 
at  his  peril.  The  Court  will  not  permit  the 
Receiver  appointed  by  its  authority  to  be 
interfered  with  or  di.-^possessed  of  the  properly 
which  he  is  directad  to  receive,  by  any  one, 
even  though  the  order  appointing  him  may  be 
perfectly  erronenus.  (20  Beav.  332(354),  24  L.J. 
Ch.  540,  1  Jur.  iN.S.)  529,  3  W.R.  381  =  52 
Eng.  Rep.  630,  109  R.R.  442,  F.)  A  person,  who 
is  guilty  of  a  contempt  of  the  Court's  authority, 
by  obstructing  a^Receiver  in  the  discharge  of  hia 
duty,  may  be  made  to  pay  the  costs  as  thos-e- 
of  a  hearing  and  not  cf  a  motion.  MR    P.   ROY 

Chowhury  v.  nolini  Prokash  sen,  15  Cr. 
L.J.   65  =  22   Ind.  Cas.  417. 

(82)  —  Procedure — When  sentence  of  imprison- 
ment necessary — Crim.  Pro.  Code,  1861,  s.  163 
—Penal  Code,  s.  179.-  Under  s.  163  of  the 
Code  of  Criminal  Procedure,  if  a  Court,  before 
which  the  offence  of  contempt,  under  s.  179  of 
the  Penal  Code,  is  committed,  considers  that  a 
sentence  of  imprisonment  is  called  for,  it  should 
record  a  statement  of  the  facts  constituting  the 
contempt  and  the  statement  of  the  accused, 
and  forward  the  case  to  a  Magistrate.  QUEEN 
v.  RUTTON  Sahoo,  11  W,  R.  Cr.  49. 

(B^)  — Procedure — Sending  ca^.e  for  investiga- 
tion—Crim.  Pro.  Code.  1861  s.  171. — A  Civil 
Court  may,  under  s.  171  of  the  Code  of  Crimi- 
nal Procedure,  transfer  a  case  to  the  Criminal 
Court  for  investigation,  without  specifying  the 
particular  officer  by  whom  it  is  to  be  investi- 
gated. Queen  v.  madhubchunder  Misser, 
13  W.R.  Cr.  45. 
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(84) — Jurisdiction  —  Complaint  to  police  sub- 
mitted to  Magistrate —  Competency  of  ths  latter 
to  try  complainant  for  ayi  offence  under  s.  182  or 
s.  211,  l.P.C — Wuere  a  complaint  is  made  to 
the  police  and  the  police  submitted  a  report  to 
a  Magistrate,  the  latter  is  not  incompetent  to 
try  the  complainant  for  an  ofienca  under  g.  182 
ors.  211,  LP  G.  Empress  v.  Dudi,  30  P.R. 
1882.  Cp.  (4  P.R.  1876,  Or.,  Not  F.) 

(85)—Apvhca(ionfor  transfer  on  tin  ground 
of  probable  failure  of  justice.. — A  person,  who 
applies  to  an  Appellate  Court  for  a  transfer  of 
a  suit  on  the  ground  of  a  likelihood  of  mis- 
carriage of  justice,  if  the  case  were  retained  in 
the  particular  Court,  caanoc  b3  convicted,  on  the 
transfer  being  refused,  for  contempt  of  Court 
under  s.  163,  Crim.  Pro.  Code,  1861.  CROWN 
V.  Sirdar  Buksh,  34  P.R.  1869,  Cr. 

(86/ — Duty  of  Court  taking  summiry  action 
under  s.  481,  Crim.  Pro.  Code.  —  Under  the 
provisions  of  s.  481,  Crim.  Pro.  Code,  1832,  the 
record  of  a  Court  taking  summary  action 
must  show  the  nature  and  stage  of  the  judicial 
proceedings  in  which  the  Court  interrupted  or 
insulted  was  sitting  and  the  nature  of  the 
interruption  or  insult.  KHUSHATj  SINGH  v. 
EMPRESS.  36  P.R.  1885,  Or  [F.,  16  P.R. 
1897,  Cr.] 

(87) — Practice — Contemot  case— Assurance  of 
pleader  not  accepted  by  Mansif —Interference  in 
revision. — A  pleader  was  trie  1  aod  punished  for 
contempt  by  a  Munsif  for  having  u=ied  certain 
words  which  the  latter  thought  to  be  deroga- 
tory to  his  position.  The  pleader  gava  an 
assurance  that  the  words  in  question  had  no 
reference  to  the  Court,  but  the  Munsif  declined 
to  accept  the  assurance.  The  District  Judge 
refused  to  interfere  on  appeal  by  the  pleader. 
The  High  Court  on  revision  directed  the  Munsif 
to  consider  whether  it  was  not  a  case  in  which 
he  himself  should  take  action  under  s.  484  of 
the  Code  of  Criminal  Procedure.  Upon  the 
Munsif  declining  to  do  so  because  the  pleader 
had  not  withdrawn  the  words,  held  that  the 
assurance  given  that  the  words  in  question  had 
not  been  used  with  referenca  to  the  Court  fihould 
be  taken  to  be  suffiaient-  RAM  BALI  RaI  v. 
King  Emperor,  11  A.L.J.  955  =  14  Cr.  L.J. 
687  =  21  lad.  Cas.  1007. 

(88) — Putting  irrelevant  and  vexatious  ques- 
tions after  being  warned  — Persisting  in  putcing 
irrelevant  and  vexatious  questions  to  a  witness 
after  warning  might  amount  to  a  contempt. 
AZEEMOOLA  v.  Crown,  44  PR.  1867,  Cr. 

(89) — Failure  to  appear  before  a  Civil  Court 
as  entered  into  in  a  recognisance. — A  defendant, 
who  was  ordered  to  attend  Court  until  the 
decision  of  a  Civil  appeal  filed  against  him,  and 
who  entered  into  a  recognizance,  which  was 
taken  by  the  Original  Court,  could  not  be 
sentenced  to  pay  a  fine  for  having  failed  to  duly 
attend  Court.  ABDUL  RUHMAN  v.  CROWN, 
75-A,P.R.  1866,  Cr. 

(90) — Minor  under  Court  of  Wards — Liability 
for  disobedience  by  his  servants- — A  minor  under 


Contempt  of  Court — concluded. 

the  Court  of  VVarJs  cannot  be  convicted,  under 
s.  174,  I.P.C.,  for  disobedience  by  his  servants 
of  a  lawful  order  duly  promulgated  with 
reference  to  such  oropertv.  CROWN  v.  SiRDAR 
Dyal  Sing,  84  P.R.  1866,  Cr. 

{91)— Crim.  Pro.  Code,  1872,  s.  473— Scope.— 
8.  473,  which  says  that  no  Court  shall  try  any 
person  for  an  oaenoe  committed  in  contempt  of 
its  own  authority,  is  not  limited  to  oSences 
falling  under  Chip.  X  of  the  Penal  Code.  It 
extends  to  all  contempts  of  Courts.  REG.  Y. 
Parsappa  Mahadevapa,  1  B.  339.  (l  A. 
129.  Diss.;  7  M.H.C.  App.  17.  Anpr.;  10  B.H.C. 
73,  F.) 

See  ABSCONDING  offender,  7  W.R   Cr.  40. 

See  ACT  XXVI  OF  1850,  5  B.H.C.  Cr.  33. 

See  BOM.  ACT  V  OF  1862,  Rat.  Un.  Cr.  C. 
70=  Cr.  Rg.  17-4-1873. 

See  Mad.  Act  III  of  1S69,  5  M.  377  =  1 
Weir  91,  7  M.H.C.  App.  10. 

See  Appeal  —  Cases  where  appeal 
LIES,  16  P.R.  1887,  Cr. 

See  ARREST,  4  B.L.R.  O.C.  90. 

See  BAIL,  12  W.R.  Cr.  18. 

See  Grim.  Pro.  Code,  1898,  ss.  369,  480, 
431,  10  C.W.N.  J062  =  4  Cr.  L  J.  2l0  =  4  C.LJ. 
415. 

See  Crim,  Pro.  Code,  1898,  ss.  481,  482, 
195,  476,  1  A.   625,  P.B. 

See  Crim.  Pro.  Code,  1398,  s.  482,  2  Weir 
604. 

See  Crim.  Pro.  Code,  189S,  s.  487,  Colm. 
Dig.  Cr.  H7  of  1875,  Coloa.  Dig.  Cr.  41  of  1876, 
Colm.  Dig.  Cr.  44  of  1876. 

See  HIGH  Court  —  Jurisdiction  of. 
General,  7  B.  5,  R^t.  Un.  Cr.  C.  614. 

See  Injunction,  6  C.  445  =  7  C.L.R.  350. 

See  JOINT  Trial,  a. W.N.  1883,  25. 

See  Legal  Practitioners— Pleader,  7 

B.H.C.  A.C.J.   102. 

See  Magistrate,  Jurisdiction  of  — 
General  Jurisdiction,  2  Weir  38  =  7  M.H, 

C.  App.  43. 

See  Magistrate,  Jurisdiction  of  — 
Miscellaneous,  8  W.R.  Cr.  61. 

See  Penal  Code.  s.  228.  29  P.L.R.  1903, 
137  P.L.R.  1903,  23  P. W.R.  1912,  Cr.  =  15 
Ind.  Cas.  983  =  13  Cr.  L  J.  567. 

See  PER.JURY,  13  C.W.N.  685,  P.C.  =  6  M. 
LT.  9=19  M.L.J.  324. 

Contempt  of  Lawful  Authority. 

See  CONTEMPT  OF  Court. 
See  Penal  Code,  ss.  172—190. 

{I)— Penal  Code,  s.  185 — Bidding  at  auction 
without  intending  to  purchase. -A  person  is  guilty 
of  contempt  under  a,  185,  Penal  Code,  who 
bids  for  the  lease  of  a  ferry  sold  at  a  public 
auction  by  a  Magistrate,  without  intending  to 
perform  the  obligation  under  which  he  lays 
himself  by  such  bidding.  QUBEN  v.  RE- 
azooddeen,  3  W.R.  Cr.  33. 
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Contempt  of  Lawful  Authority— concluded. 

(2)— Grim.  Pro.  Code,  Act  X  of  1872,  s.  473— 
Penal  Code,  s.  174 —  Contempt.  — A  trial  for 
contempt  in  not  obeying  a  summons  issued  by  a 
Magistrate  cannot  be  held  by  the  same  Magis- 
trate. Reg.  v.  Mahomed  Ismal,  Rat.  Un.  Cr. 
C.  70  =  Cr.  Rg.  17  4-1873. 

(3)  —  Disobedience  to  ywathugyi's  order  — 
Lower  Burma  Village  Act,  s.  9  ('2). — A  villager, 
who,  ordered  by  the  i^iuathugyi  to  remove  himself 
to  a  village  X,  removes  himself  to  village  Y,  is 
not  guilty  of  a  neglect  or  refusal  to  obey  the 
yivathugyi's  order.  Queen-Empress  v.  NGA 
San  Hla,  L.B.R.  1893-1900,  218. 

See  Sanction  to  prosecute— Condi- 
tions requisite  for  grant  of  sanction, 

2  B.  653. 

Continuing  Offence. 

See  CONVICTION. 

il)— Penal  Code,  s.  363— Kidnapping . — The 
offence  of  kidnapping  under  s.  363,  Penal  Code, 
is  not  a  continuing  offence.  Queen-Empress 
V.  Ram  SUNDAR,  19  A.  109  =  A,W.N.  1895, 
191.  [F.,  26  A.  197  =  A. W.N.  1903,  233,  27  C. 
]041  =  4  C.W.N.  645.] 

See  ABETMENT,  8  P.R.  1894,  Cr. 

Likely  to  be  committed  after  proceeding — 
Daily  fine— See  BEN.  ACT  III  OF  1885,  s.  140, 
37  C.  671  =  7  Ind.  Cas.  931  =  11  Cr.L.J.  540. 

See  BEN.  ACT  III  OF  1899,  cl.  18  of  ss.  559, 
561  (b),  631,  10  C.L.J.  623  =  14  C.W.N.  614  =  4 
Ind.  Cas.  259  =  10  Cr.  L.J.  522  =  37  C.  545. 

See  BOM.  ACT  III  OF  1888,  ss.  471,  472,  22 
B.  766. 

Sec  U.P.  ACT  I  OP  1900,  s,  147,  24  A.  309  = 
A.W.N.  1902,  70. 

Additional  fine  for,  validity  of— See  CAN- 
TONMENT CODE,  1899,  s.  26,  r.  2,  22  B.  841. 

Kidnapping  not  a— See  KIDNAPPING,  26  A. 
197. 

Kidnapping — Abetment  —  Mother  can  be 
guilty  of  kidnapping  her  own  child — See  PENAL 
CODE,  ss.  363,  498,  9  Ind.  Cas.  511  =  56  P.L. 
R.  1911  =  12  Cr.  L.J,  94. 

Contraband  Salt. 

See    ACT  XXXVI  OP  1855. 

Contract. 

See  CRIMINAL  Breach  of  Contract. 

See   PENAL  CODE,  ss.  490—492. 

(1) — Contract — Subsequent  conduct  of  parties. 
— If  the  parties  v?ho  have  entered  into  definite 
and  distinct  terms  involving  certain  legal 
results — certain  penalties  or  legal  forfeiture — 
afterwards  by  their  own  act  or  with  their  own 
consent  enter  upon  a  course  of  negotiations 
which  has  the  effect  of  leading  one  of  the  parties 
to  suppose  that  the  strict  rights  arising  under 
the  contract  will  not  De  enforced  or  will  be  kept 
in  suspense  or  held  in  abeyance,  the  person  who 
might  have  otherwise  enforced  these  rights  will 
not  be  allowed  to  enforce  them  where  it  would 
1)0  inequitable,  having  regard  to   the  dealings 


Contract — concluded, 

which  have  thus  taken  place  between  the  par- 
ties. Emperor  v.  Nadirsha,  29  8.35  =  6 
Bom.  LR.  667. 

See  Duress,  1  C.  330  =  3  I. a.  61  =  5  Sar. 
597. 

Advance  to  brokers  on  pro-notes— Loan  or 
trust — Debtor  and  creditor — Breach  of — Breach 
of  trust— See  Penal  CODE,  s.  405,  6  L.B.R. 
62  =  17  Ind.  Cas.  824  =  5  Bur.L.T.  143  =  l3Cr. 
L.J.  888,  F.B. 

Immoral  contract — Cheating  in  respect  of  the 
— Whether  punishable — See  PENAL  CODE, 
1898.  s.  420,  14  Bom.  L.R.  503,  15  Ind.  Cas. 
793=13Cr.  L.J.  521  =  1  Bom.  Cr,  Cas.  148. 

Contract  Act. 

See  Act  IX  OF  1872. 

Contract,  Breach  of. 

See  Act  XIII  OP  1859. 

See  Penal  Code,  ss.  490  to  492. 

Contractor. 

See  ACT  XIII  OP  1859,  7  M.  100  =  1  Weir 
690. 

See  Act  XIII  OF  1859,  s.  2,  10  B.  96,  4  B.L. 
R.  App.  1  =  13  W.R.  Cr.  1,  Rat.  Un.  Cr.  C.  537 
=  Cr.  Rg.  9  of  1861. 

Or  commission  agent — See  ACT  XIII  OP 
1859,  s.  2,  2  Bom.  L.R.  801. 

Member  of  Municipal  Committee— Advanc- 
ing money  to,  for  carrying  out  municipal 
contracts — Offence  under  s.  168,  Penal  Code — 
See  PENAL  CODE,  s.  163,  7  N.L.R.  53  =  10 
Ind.  Cas.  577  =  12  Cr.  L.J.  281. 

Contract,  Workman's  Breach  of. 

See  ACT  XIII  OP  1859. 
Contradictory  Depositions. 

See  False  Evidence,  Rat.  Un.  Cr.  C.  26 
=  Cr.  Rg.  20-10-1869. 

Contradictory  Statements. 

See  False  Evidence. 

(1) — Contradictory  statements,  reconciliation 
of,  —  In  charges  founded  upon  supposed  contra- 
dictory statements,  every  presumption  in  favour 
of  the  possible  reconciliation  of  the  statements 
must  be  made.  QUEEN-EMPRESS  v.  RamJI 
Sajaba  Rao,  10  B.  124.  [R.,  28  B.  533  =  6 
Bom.  L.R.  379,  15  Cr.  L.J.  379  =  23  Ind,  Cas. 
747  =  7  S. L.R.  96]. 

{2)— Contradictory  statements,  mode  ofprov- 
ing  —A  witness  before  a  Court  of  Sessions 
made  a  statement  different  from  the  one  made 
by  him  before  the  Magistrate  or  the  Police, 
Held  that  the  proper  procedure  to  prove  the 
contradiction  in  the  statement  is  for  the  Sessions 
Court  to  bring  on  record  the  deposition  of  the 
witness  before  the  Magistrate  or  obtain  from 
the  Police  proof  of  the  statements  made  to  them. 
The  Sessions  Judge's  note  that  the  witness  did 
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Contradictory  Statements — concluded. 

make  a  particular  statement  to  the  Magistrate 
or  the  Police  is  no  evidence  and  is  not  proof 
that  such  a  statement  was  made.  CROWN  v. 
BALOCHKHAN  WD.  Kander.  4  S.L.R.  38  =  7 
Ind.  Cas.  601  =  11  Cr.  L.J.  498.  32  B.  Ill,  R.}. 
[Expl;  12  Cr.  L.J.  489  =  12  Ind.  Cas.  209  =  5 
S  L.R.  31.] 

See  Charge— FORM  op  Charge,  12  W.R. 
Or.  23. 

Made  before  a  qualified  Magistrate  in  the 
preliminary  enquiry — False  evidence — Alterna- 
tive charge — Penal  Code,  ss.  191.  193 — See 
Crim  Pro.  Code,  1898,  s.  164,  14  Bom.  L.R. 
753  =  16  Ind.  Cas.  517  =  13  Cr.  L.J.  709  =  l.Bom. 
Cr.  C.  167. 

See  Crim.  Pro.  Code,  1898,  ss.  164, 191  (c), 
202,7  8. L.R.  75-21  led.  Cas.  472  =  14  Cr. 
L.J.  600. 

See  Crim.  Pro.  Code,  1898,  ss.  225,  232, 
233,  537,  10  B.  124. 

See  Crim.  Pro.  Code,  1898,  s.  487,  3  M.  254 
=  2  Weir  607. 

See  Penal  Code,  ss.  182,  193,  5  A.  17. 

See  Penal  Code,  s.  193,  Rat.  Un.  Cr.  C. 
502  =  Cr.  Rg.  16  of  1890. 

Perjury,  basis  of  the  charge — Reconciliation — 
Presumption  in  favour  of—  See  PERJURY,  7  S.L. 
R.  96  =  15  Cr.  L.J.  379  =  23  Ind.  Cas.  747, 

Perjury — Sanction  to  prosecute  two — Re- 
conciliation of  —  Presumption  in  favour  of 
Penal  Code,  s.  193— See  PERJURY,  7  S.L.R. 
108=15  Cr.  L.J.  438  =  24  Ind.  Cas.  576. 

See  Sanction  TO  prosecute— authori- 
ties COMPETENT  TO  GRANT  SANCTION,  30 
P.R.  1901,  Cr. 

Alternative  charge — See  SANCTION  TO  PROSE- 
CUTE—CONDITIONS REQUISITE  FOR  GRANT 
OF  SANCTION  ETC,  2  Weir  169. 

Made  before  the  Police  and  Magistrate — False 
evidence — See  SANCTION  TO  PROSECUTE — 
CONDITIONS  REQUISITE  FOR  GRANT  OP 
SANCTION  ETC.,  L.B.R.  1893—1900,  187. 

See  Sanction  to  prosecute — Condi- 
tions REQUISITE  FOR  GRANT  OF  SANCTION, 
ETC.,  2  Weir  168. 

Contributory  Negligence. 

See  PENAL  CODE,  s.  304-A,  1  Weir  322  =  6 
M.H.C.  App.  31,  1  Weir  327. 

ConYenience. 

Of  parties  and  witnesses — Grounds  of  trans- 
fer—See  TRANSFER     OF  CRIMINAL    CASES— 

Grounds  for  transfer— Notice,  4  S.L.R. 

42. 
Conyersion. 

(1)  Relapse  of  Christian  husband  and  wife 
to  Hinduism — Necessity  for  second  marriage 
ceremony  according  to  Hindu  rights. — The 
Hindu  Law  might  possibly  not  recognise  as  valid 
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Conversion — concluded, 

a  marriage  obligation  under  the  Christian  status 
and  would  not  regard  such  a  contract  as  a 
Hindu  marriage.  But  if  husband  and  wife 
reverted  to  Hinduism  at  the  same  time,  the 
caste  would  recognise  the  marriage  union, 
though  contracted  in  another  status  as  a  valid 
one,  and  would  neither  insist  upon  a  second 
marriage  being  performed  according  to  the 
Hindu  ceremonial,  nor  permit  the  relapsing 
wife  to  contract  a  Hindu  marriage  with  another 
man.  In  re  Mich.ael  alias  Vellaya  KuduM- 
ban,  1  Weir  563. 

Conversion  of  Hindu  wife  to  Mahomedanism 
and  re-marriage  with  Mahomedan  —  See 
Bigamy,  4  B.  330,  18  C.  264. 

Marriage  according  to  Hindu  rights  of 
relapsed  convert— Subsequent  conversion  and 
marriage  to  Christian — See  BIGAMY,  10  M. 
218  =  1  Weir  566. 

Second  marriage  with  a  Hindu  woman  by 
a  person  relapsing  from  Christianity  to  Hindu- 
ism—Bigamy—See BIGAMY,  1  Weir  561  =  3  M. 
H.G.  App.  7. 

See  CRIM.  Pro.  Code,  1893,  s.  517,  12  Cr. 
L.J.  473. 

See  False  Evidence,  i  Weir  159=4  M.H. 
C.  185. 

See  Maintenance,  4  M.H.C.  App.  3. 
Conveyances,  Public. 

See  BOM.  ACT  VI  OP  1863. 

Convict. 

Bringing  convicts  to  Court  in  chains,  propriety 
of.—  As  a  general  rule,  a  convict  should  be 
relieved  of  his  chains,  when  brought  before  a 
Court  for  trial  or  as  a  witness.  HIGH  COURT 
Proceedings,  24th  Aug.  1869,  4  M.H.C. 
App.  69. 

Conviction. 

See  DOUBLE  CONVICTION. 
See  PREVIOUS  CONVICTION, 

See  Security  to  keep  the  peace— On 

CONVICTION. 

See  Separate  Conviction. 
See  Sentence. 

(1) — Not  to  be  based  on  the  weakness  of  the 
defence.— A.  conviction  ought  not  to  be  based 
on  the  weakness  of  the  defence,  but  on  the 
strength  of  the  prosecution.  ABDUL  GhaNI 
V.  King  emperor,  2  A.L.J.  411  =  2Gr  L  J 
352. 

(2)— Conviction  without  evidence  —  Illegal 
conviction. — A  conviction  on  no  evidence  is 
wrong  in  point  of  law.  QUEEN  v.  CHAND 
Bagdee,  7  W.R.  Cr.  6.  Queen  v.  Poornoo 
Chundbr  Doss,  8  W.R.  Cr.  59. 

(3) — Conviction  on  statement  of  complainant. 
— A  conviction  on  the  statement  of  a  complain- 
ant is  lawful.  KULAM  MUNDAL  V.  BHOWONI- 
PROSAD,  22  W.R.  Cr.  32. 
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Couviction — continued, 

(4) — Co7iviction  on  vlea  of  guilty  without 
assessors— Crim.  Pro.  Code  {Act  XXV  of  1861), 
s.  362. — A  conviction  of  a  prisoner  on  a  plea  of 
guilty  before  a  Court  of  Session  is  valid, 
although  there  were  no  assessors.  QUEEN  v. 
Srikant  Charal,  2  B.L.R.  F.B.  23  =  10  W. 
R.  Cf.  43. 

(5) — Double  conviction — High  Court's  revi- 
sional  jurisdiction. — F  brought  a  charge  of  assault 
against  M  before  a  Bench  of  Magistrates,  vyho, 
finding  no  evidence  to  show  by  whom  complain- 
ant's arm  had  been  broken,  treated  the  case  as 
one  of  simple  hurt,  and  sentenced  the  accused 
accordingly.  Complainant  then  applied  for 
compensation  to  the  District  Magistrate,  who 
instituted  fresh  proceedings,  and  convicted  the 
accused  of  grievous  hurt.  Eeld  that,  as  the 
whole  matter  waa  one  transaction,  and  went  as  a 
whole  before  the  bench  of  Magistrates,  and  as 
the  facts  were  deposed  to  by  the  same  witnesses 
before  the  Magistrate,  the  two  convictions  could 
not  stand  side  by  side.  The  proceedings  befor6 
the  Bench  of  Magistrates  were  accordingly 
quashed.  In  re  PAKEER  MAHOMED,  2i  W.R. 
Cf.  46. 

(6) — Conviction  on  evidence  taken  before 
another  Magistrate — Illegal  conviction, — When 
a  prisoner  in  convicted  by  one  Magistrate  upon 
evidence  previously  recorded  before  another, 
the  defect  cannoi  be  cured  by  the  evidence  being 
again  recorded,   and  the  convictiou    confirmed. 

Queen  v.  poornoo  Chundbr  Doss,  8  W.R. 
Cr.  59;  Queen  v,  popi  noshyo,  21  W.R.Cf. 
47. 

(7) — Power  of  Court  to  quasJi  its  own  convic- 
tion.— A  lower  Court  has  no  power  to  quash  its 
own  conviction,  though  illegal.  GUNOWREE 
BHOVEA  v.  JHANDOO,  6  W.R.  Cf.  70. 

(8)  Ground  for  setting  aside  conviction — Police 
Act  V  ot  1861.  s.  "12— Offence  under  Penal 
Code. — That  the  facts  proved  would  also  consti- 
tute an  ofience  under  a  section  of  the  Penal 
Code  seems  to  be  no  reason  for  quashing  a  con- 
viction under  the  special  law.  Act  V    of  1861. 

Queen  v.  Kassimuddin,  Constable,  8  W. 
R.  Cf.  55. 

(9) — Subsequent  evidence— Effect  on  a  valid 
conviction. — A  valid  conviction  arrived  at  by  a 
Magistrate,  who  had  jurisdiction  in  the  matter, 
cannot  be  set  aside,  simply  because,  subsequent 
to  the  trial  and  conviction,  fresh  evidence  has 
been  discovered  which  may  tend  to  convict  the 
accused  of  an  cfiience  other  than  that  for  which 
he  was  convicted.  QUEEN  v.  ROMDAYAL 
Mahara,  21  W.R.  Cf.  47. 

(10) — In  criminal  trial — Evidence. — A  con- 
viction can  only  be  based  on  the  evidence 
actually  before  the  Court,  and  cannot  be  sup- 
ported by  a  consideration  of  what  it  is  believed 
witnesses  would  have  stated  or  ought  to  have 
testified.  MUKERJI  v.  EMPEROR,  5  P.R.  1901, 
Cr.=51P.L.R.  1901. 

(11) — Conviction  on  evidence  tafcen  witliout 
jurisdiction. — A  conviction  having  been  set 
aside    as  arrived    at  without  jurisdiotion,    no 


Conviction — continued. 

sanction  to  the  prosecution  having  been  obtain- 
ed from  the  Court  against  which  the  ofience 
was  committed,  formal  sanction  was  obtained^ 
the  accused  re-arrested,  and,  without  being 
called  upon  to  plead,  ordered  to  undergo  the 
sentence  previously  passed,  Held  that  the 
whole  of  these  proceedings  were  illegal.  In  re 
Edoo  Khansamah,  24  W.R.  64,  Cr. 

(12)  Dispute  beitveen  Civil  suitors— Improper 
prosecution — Illegal  conviction. — As  a  general 
rule,  one  of  the  two  parties  to  an  impending 
suit  ought  not  to  put  the  Criminal  Law  in 
motion  as  against  the  other  in  matters  connect- 
ed with  the  suit  ;  or  if  he  does  so,  the  hearing 
of  the  criminal  case  ought  to  be  postponed 
until  the  suit  is  concluded.  But,  although  that 
is  a  good  ground  tor  questioning  the  propriety 
of  a  proBecution,  it  ienot  a  ground  for  question- 
ing the  legality  of  a  conviction.  QUEEN  v. 
ACHEET  Lald,  17  W.R,  Cr.  46. 

(18)  — Opinion  of  assessors  on  whole  evidence 
necessary  for  legal  conviction. — No  legal  convic- 
tion can  take  place  unless  the  opinion  of  the 
assessors  is  taken  on  the  whole  of  the  evidence 
in  a  case.  In  re  PURUSHOTTAM  LALEi 
KHETTRI,  2  J.G.  38. 

(14) —  Conviction  on  plea  of  guilty  witliout 
assessors— Crim.  Pro.  Code  (Act  XXV  of  1861), 
s.  362. — The  conviction  of  a  prisoner  on  a  plea 
of  guilty  before  a  Court  of  Session  was  held  to 
be  valid,  although  there  were  no  assessors. 
QUEEN  V.  BHAGAI  DafADAR,  2  B.L.R.  F.B. 
21  =  10  W.R.  ^-.43.  [F.,  11  W.R.  62;  iJ.,  22 
C.  759.] 

(15) — Conviction  based  on  Magistrate's  own 
evidence  bad, — A  conviction  based  on  the  Magis- 
trate's own  evidence  is  illegal,  in  the  absence 
of  other  evidence  to  support  it.  In  re  DON- 
NELLY.l  J.G.  22  =  2  C.  405. 

(16)— Conviction  based  on  uncorroborated 
testimony  of  accomplice  made  when  a  victim 
and  beliived  by  the  Court. — A  conviction  based 
upon  the  uncorroborated  testimony  of  accom- 
plices, found  by  the  Court  to  have  been  once 
believed  when  the  charge  was  different  and  the 
witnesses  were  not  accomplices,  but  victims,  ia 
not  illegal.  In  re  BHOLANATH  PaTTRO,  2 
J.G.  13. 

(17) — Separate  convictions  under  I.P.C.,  and 
under  special  law  for  same  offence. — A  Magis- 
trate cannot  convict  and  punish  an  accused 
person  both  under  the  Penal  Code  and  under  a 
special  law  for  the  same  offence.  QUEEN  v. 
HUSSUN  ALI,  5  N.W.P.  49. 

(18) — Penal  Code,  ss.  147  and  324,  separate 
convictions  under. — Qucere. — Whether  separate 
convictions  under  ss.  147  and  324  of  the  Penal 
Code  are  legal.  EMPRESS  v.  JUBDUR  KAZI, 
6  C.  718  =  8  C.L.R.  390.  (2  A.  139,  7  W.R. 
Cr.  60,9  W.R.  Cr.  33,  E.) 

{\9)—Crim.  Pro.  Code,  Act  X  of  1872,  s.  228 
— Record. — Where,  in  a  summary  trial  in  which 
there  was  an  appeal,  the  Magistrate  did  not 
embody  in    his  judgment    the  substance  of  the 
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evidence,  and  convicted  one  of  the  prisoners  on 
the  mere  statement  of  another,  held  that  the 
conviction  was  bad  and  that  there  should  be  a 
re-tri»l.  EMPRESS  v.  LALJI,  A-W.N.  1882, 
178. 

(20)— Stamp  Act,  XXXVI  of  1960,  ss-  26,  37 
—Crim.  Pro.  Code,  Act  XXV  of  1861,  ss.  65, 
67 — Procedure. — A  conviction  under  s.  26  of 
the  Stamp  Act  is  illegal  where  the  proceedings 
were  commenced  without  any  complaint  on 
the  record,  but  only  an  endorsement  by  the 
Collector  of  Stamp  Revenue  to  a  Deputy  Magis- 
trate to  inquire  into  a  matter  and  report,  and 
where  summons  was  issued  to  the  accused  with- 
out any  sworn  complaint  on  the  record.  REG. 
v.       DEVASANVAT       bin      SHIVABAMSANVAT, 

3B.HC.  Cr.  34. 

(21)— Penal  Code,  Act  XLV  of  1860.  s.  409— 
Accounts  not  produced — Crim.  Pro-  Code,  Act 
XXV  of  1861,  s.  313— Irregularity.— la  a  pro- 
secution for  criminal  breach  of  trust,  where 
one  of  the  accounts  whose  existence  was  not 
disproved  and  which  was  material  for  the 
defence,  was  not  produced  by  the  prosecution, 
and  the  Court  did  not  put  questions  to  the 
accused  as  required  by  s.  373  of  the  Crim.  Pro. 
Code,  held  that  the  conviction  was  not  justifi- 
able.    REG.  V.  DIAZ,  J.M.,  3  B.H.C.  Cr.  31. 

(22) — Absconding — Effect  of  -Production  of  a 
stolen  article  -  Other  evidence  doubtjul. — Held, 
that  the  fact  that  the  accused  person  has 
absconded  does  not  raise  any  presumption  of 
his  guilt.  Held,  also,  that  the  mere  fact  that  the 
accused  has  mide  a  certain  incrincinating  state- 
ment before  several  witnesses  for  the  prosecution 
and  has  produced  in  their  presence  one  of  the 
stolen  articles  from  a  field,  does  not  establish 
that  he  is  one  of  the  dacoits.  when  other 
evidence  against  him  is  doubtful.  FATTA  v. 
Crown.  31  P.W.R.  1913,  Cr.  =  314  P.LR. 
1913  =  21  lad.  Ca8.473=l4CF.  L.J.  601. 

(23) — Imprisonment  in  default  of  payment  of 
fine — Portion  paid— Refund. — A  person  was 
sentenced  to  a  term  of  imprisonment  and  to  a 
further  term  in  default  of  payment  of  fine.  He 
paid  a  portion  of  the  fioe,  but  the  fact  not  being 
communicated  to  the  jailor,  he  had  to  serve  the 
whole  term.  Held  that,  under  such  circum- 
stances, a  Magistrate  had  no  jurisdiction  to 
order  re-payment  of  the  fiae,  but  that  the  party 
should  be  advised  to  apply  to  the  Government. 
Reg.  v.  Natha  Mula,  4  B.H.C.  Cr.  37. 

(24) — Sentence  of  Assistant  Sessions  Judge — 
Power  of  Sessions  Judge  to  quash  sentence — 
More  than  one  offence  proved  — Conviction  for 
one  only  illegal. — A  Sessions  Judge  has  no  power 
to  quash  a  sentence  passed  by  an  Assistant 
Sessions  Judge  and  direct  the  passing  of  a  new 
sentence  in  a  case  submitted  to  him  for  con- 
firmation of  sentence,  even  supposing  such 
sentence  to  have  been  illegal ;  much  less  has  he 
such  a  power,  where  the  sentence  is  one  which 
the  Assistant  Sessions  Judge  was  competent  to 
pass.  Where  more  than  one  offence  is  proved, 
it  is  not  proper  to  convict  of  one  only,  and  to 
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acquit  of  the  rest,  although  the  offences  may 
be  cognate.  REG.  v.  MURAE  TrikAM,  S  B. 
H.C.  Cr.  3.      [R.,  10  A.  58,  Rat.  Un.  Cr.  597.] 

(25) — Previous  conviction  no  reason  for  sub- 
sequent conviction. — To  convict  a  man  because 
he  has  been  punished  before  is  illegal.  REG. 
V.  MOROBA  BHASKAJI,  8  B.H.C.  Cr.  101. 

(26)— Crim.  Pro.  Cede,  Act  X  of  1872,  s.  457 
— Charge  of  murder — ConviHioi  for  abetmtnt — 
Legality. —  A  person,  who  has  been  charged 
with  murder,  cannot  be  convicted  on  the  same 
charge  of  abetment  of  the  offence,  for  a  charge 
of  murder,  simply  as  such  gives  no  intimation 
of  a  trial  on  the  abetment  :  s.  457  of  the  Crim, 
Pro.  Code  does  not  apply  to  a  collateral  offence. 
REG.  V.  Chand  Nur,  11  B.H  C.  240.  [F.,  33 
M.  264=11  Cr.  L  J.  49  =  5  Ind.  Cas.  145  =  20 
M.L.J.  84  =  7M.L.T.  79;  R.,  13  C.P.L  R.  167, 
13Cr.  L.J.  453  =  15  Ind.  Cas.  85  =  23  M.L.J. 
722  =  12  M.L.T.  203  =  M.W.N.  1912,  725. 
Rat.  Uc.  Cr.  C.  775.]  REG.  v.  RAMAJIRAO 
JiVBAJl  Rao,  12  B  H.C.  1. 

(27) — Criminal  case — Reason  for  conviction. 
— A  prisoner  must  be  convicted  on  the  strength 
of  the  case  made  against  him  and  not  in  conse- 
quence of  his  inability  to  bring  evidence  to 
prove  his  innocence.  REG.  v.  JENKOO,  Rat. 
Un.  Cr.  C.  5. 

(28) — Transfer  of  case — Order  not  reaching 
Magistrate — Conviction — Legality. —  Where  a 
case  pending  before  a  Magistrate  was  ordered 
by  the  High  Court  to  be  committed  to  the  Ses- 
sions, if  there  was  sufficient  evidence  for  a  con- 
viction, but,  owing  to  the  order  not  reaching 
him  in  time,  the  Magistrate  tried  the  case  and 
.  convicted  the  accused,  held,  that  the  conviction 
was  not  illegal  though  the  Magistrate's  action 
was  indiscreet.  !Reg.  v.  ViNAYEK,  Rat-  Un. 
Cr.  C.  46. 

(29) — Commitment  for  C2ilpable  homicide — 
Plea  of  guilty — Co7iviction  for  grievous  hurt — 
Legality. — Where  the  accused,  committed  for 
trial  of  the  offence  of  culpable  homicide,  plead- 
ed guilty,  but  the  Sessions  Judge,  without  con- 
victing him  on  such  plea,  convicted  him  of 
grievous  hurt  on  the  evidence  recorded  by  the 
Committing  Magistrate,  held  that  the  conviction 
was  illegal.  Quebn-EmPRESS  v.  Raghu, 
Rat.  Un.  Cr  C  413  =  Cr.  Rg  79  of  1888.  [R., 
10  Gr.L.J.  5  =  2  Ind.  Cas.  372  =  3  S.LR,  58.] 

(30) — Retracted  statements  by  witnesses. — A 
conviction  based  on  previous  statements  of 
witnesses,  who  retracted  them  at  the  trial,  can- 
not be  sustained  in  law.  QUEEN-EmpRESS  v. 
RAMDIN,  Rat.  Un.  Cr.  C.  762  =  Cr.  Rg.  23  of 
1895. 

(31)— CriTO.  Pro.  Code,  Act  X  of  1882,  s.  258 
— Charge  framed— No  rebutting  evidence — Con- 
viction, if  necessary. — Where  a  Magistrate  haa 
framed  a  charge  in  a  warrant  case,  he  is  not 
bound  to  convict  the  accused  merely  because  he 
does     not    produce    any    rebutting     evidence. 

Queen-Empress  v.  chanbasapaMadiapa, 
Rat.  Un.  Cr.  G.  8S4  =  Cr.  Rg.  20  of  1896. 
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(32) — Conviction  of  accused  by  Magistrate — 
Brief  record  of  reasons. — In  non-appealable 
cases,  a  Magistrate  must  briefly  record  the  rea- 
sons for  convicting  an  accused.  In  the  matter 
of  the  petition  of  RADOINATH  ShaHA  ;  EMP- 
RESS V.  RADOINATH  SHAHA,  8  C.  195. 

(33) — Of  offence  loithout  specific  charge— Mis- 
direction to  jury. — If  the  accused  had  been 
charged  with  an  oSance  under  S9.  304  or  325, 
they  might  be  convicted  of  an  ofience  under 
s.  323,  though  no  charge  under  that  section  was 
drawn  up  against  them.  But,  when  they  are 
charged  with  these  oSences,  alleged  to  have 
been  committed  by  another  person  in  the  course 
of  a  riot,  and  the  jury  found  that  there  was  no 
riot  they  should  not  be  convicted  of  the  offence 
of  hurt  in  respect  of  their  individual  acts,  with 
which  they  were  not  charged  and  of  which  there 
is  no  trace  in  the  Judge's  charge  to  the  jury  of 
ever  having  been  imputed  to  them.  The  omis- 
sion of  the  Judge  to  call  the  attention  of  the 
jury  to  the  fact  of  the  original  witnesses  having 
been  abandoned  by  the  prosecution,  of  two  of 
them  having  given  evidence  for  the  defence  and 
of  the  witnesses  examined  in  Court  for  the 
prosecution  being  entirely  new  witnesses,  is  a 
sufficient  misdirection  in  the  charge  to  the  jury 
to  justify  the  High  Court  in  setting  aside  the 
conviction.  DaSARATH  MANDAD  v.  EM- 
PEROR, Zi  C.  325  =  5  Cr.  L.J.  424. 

(U)—Crim.  Pro.  Code  (1893),  s.  263  (/i)— 
Omission  to  record  reasons  for  conviction  in  a 
summary  trial. — The  omission  to  record  the 
reasons  for  conviction  in  a  summary  trial  is 
fatal,  when  the  evidence  recorded  is  not  such  as 
would  enable  the  High  Court  to  deal  with  the 
case  on  the  merits.  DiNA  NATH  TalukdAR  v. 
JOGENDRA  NaRAIN  MAJUMDAR,  6  C.W.N.  40. 

(35)  Defence  to  a  charge — Committal  to  Ses- 
sions on  that  charge  and  on  further  charges  of 
fabricating  false  evidence  and  preferring  false 
charge  on  disbelieving  the  defence— Conviction, 
validity  of. — Where  persons,  charged  with  the 
offence  of  wrongful  confinement,  raised  the 
defence,  that  they  had  a  lawful  excuse  for  con- 
fining the  persons,  inasmuch  as  they  were  caught 
in  the  house  of  one  of  the  prisoners  under 
circumstances,  which  led  to  the  belief,  that  they 
had  committed  house-breaking  by  night  with 
intent  to  commit  theft,  and  the  Magistrate 
disbelieving  the  story  and  the  evidence  of  the 
defence,  committed  the  accused  to  the  Sessions, 
not  only  for  the  wrongful  confinement,  but  also, 
for  fabricating  false  evidence  and  for  bringing 
a  false  charge,  and,  at  the  Sessions  trial,  they 
were  found  guilty  on  all  the  three  charges,  held, 
that  the  conviction  on  the  last  two  charges  was 
illegal,  inasmuch  as,  in  putting  the  accused 
upon  their  trial  in  respect  of  the  two  additional 
charges,  the  Magistrate  was  really  prejudging 
the  defence  which  they  had  raised  to  the  first 
charge.  In  the  matter  of  TURIBULLAH,  4  C.L. 
R.  338. 

(36) — Registers  of,  to  be  kept  in  a  prescribed 
form, — For  the  purpose  of  enabling  the  Magis- 
trates to  ascertain  whether  the  parties,  charged 
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before  them  with  heinous  offences  have  been 
previously  convicted  of  any  of  the  offences  for 
which  enhancement  of  punishment  is  provided 
on  a  subsfquent  conviction,  registers  should  be 
opened  in  the  prescribed  form  in  Magistrates' 
offices,  containing  the  names  of  parties  convict- 
ed of  any  of  the  previous  offences  written  in 
the  vernacular  of  the  District.  CRIMINAL 
Circular  NO.  5,  5th  July,  1865,  3  W.R.  Cr. 
Cir.  1. 

(37) — Of  a  prisoner  pleading  guilty  before  a 
Court  of  Sessions  — Validity— Crim.  Pro.  Code 
(1861).  s  362 — Conviction  for  one  charge  out  of 
several. — The  conviction  of  a  prisoner,  pleading 
guilty  before  a  Court  of  Session  under  s.  362, 
Crim.  Pro.  Code,  is  valid,  although  there  are 
no  assessors.  When  persons  are  charged  with 
several  offences  and  convicted  of  one  only,  the 
head  of  the  charge  on  which  they  have  been  con- 
victed may  be  indicated  in  Col.  5  of  the  Sessions 
statement  No.  3.  Criminal  CIRCULAR,  No.  8 
OP  1868,  10  W.R.  Or.  Cir.  5. 

(38) — Copy  of,  forwarding  of,  to  the  Military 
Department  of  the  Government  of  India. — 
Judicial  Commissioners,  District  Judges  and 
Magistrates  should  forward  to  the  Military 
Department  of  the  Government  of  India,  a 
copy  of  the  conviction  and  sentence  in  all 
cases,  in  which  persons  serving  under  the 
Government  of  India  in  that  Department  are 
convicted  in  a  criminal  Court.  CRIMINAL 
CIRCULAR  No.  6  OF  17TH  JULY,  1871,  16  W.R. 
Cr.  Cir.  1. 

(39) — Evidence  taken  in  the  absence  of  the 
accused. — A  conviction  passed  upon  an  accused 
person  on  evidence  taken  in  his  absence  is  not 
legal.  HIGH  COURT  PROCEEDINGS,  8TH 
APRIL  1867,  3  M.H.C.  App,  34. 

(40)— Crim.  Pro.  Code  (1861),  s.  55— Amend- 
ing of  the  sentence. —  Where  an  appellate 
Magistrate  at  first  reversed  a  sentence,  but  on 
re-consideration  confirmed  the  lower  Court's 
decision,  held,  that  the  second  order  of  the 
Magistrate  should  be  set  aside  and  the  original 
order  restored.  HIGH  COURT  PROCEEDINGS, 
8TH  DEC.  1870,  6  M.H.C.  App.  7. 

(41) — Based  on  deposition  of  accused — Solemn 
affirmation — Sustainability. — Where  a  convic- 
tion is  based  on  the  deposition  of  the  accused 
taken  on  solemn  affirmation,  such  a  conviction 
is  bad  in  law  and  cannot  be  upheld.  ANTHONY 
v.  EMPEROR,  3  M  L.T,  138  =  7   Cr.L.J.  131. 

(42) — Finding  of  guilty — Passing  of  sentence, 
— Where  the  finding  of  the  Magistrate  is  one 
of  guilty,  he  is  bound  to  pass  some  sentence,  if 
only  a  nominal  one.  HIGH  COURT  PROCEED- 
INGS, 12TH  AUGUST  1869,  No.  1513,  2  Weir 
305  =  4  M.HC.  App  66. 

(m—Act  XVn  of  1854,  s.  50  (s.  52  of  the 
Post  Office  Act  VI  of  1898) — Separate  sentences 
for  offences  arising  out  of  the  same  transaction. 
— Where  a  person  had  been  previously  commit- 
ted and  sentenced  on  the  charge  of  fraudulently 
secreting  a  letter  under  s.  50  of  Act  XVII  of 
1854,  his  subsequent  conviction  upon  the  charge 
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of  having  fraudulently  made  away  with  the 
same  letter  upon  the  same  occabion  was  held  to 
be  invalid.  QUEEN  v.  Dalapati  Rau,  2 
Weir  434  =  1  M  H.C.  83.  [R.,  1  Bom.  L.R.  15.] 

(44)— Burden  of  proof— Quilt  of  accused — 
Benefit  of  doubt. — Before  an  accused  person  can 
be  convicted  of  an  ofience,  every  conceivable 
hypothesis  of  innocence  must  be  at  least  reason- 
ably excluded.  LACHMAN  SINGH  v.  KlNG- 
Empebor  of  India,  7  P. L.R.  1911  =  9  Ind. 
Cas.  400  =  12  Cr.  L.J.  69  =  11  P.WR.  1911,  Cr. 
(5  P.R.  1872,  Cr.,  R) 

(ib)— Burden  of  proof— Quilt  of  accused — 
BeneM  of  doubt —  Circumstantial  evidence — 
Facts  alleged  must  be  mcoinpatihle  with  the  in- 
nocence of  the  accused  — Trai;ker,  evidence  of. — 
Before  the  accused  cun  be  convicted  of  an 
ofience,  the  Criminal  Court  must  be  satisfied 
that  the  incriminating  facts,  brought  out  in 
the  evidence  for  the  prosecution,  are  incompa- 
tible with  the  innocence  of  the  accused  and  are 
incapable  of  explanation  upon  any  other  hypo- 
thesis than  that  of  his  guilt.  To  convict  on 
circumstantial  evidence  alone,  not  only  must 
the  Court  be  satisfied  that  each  of  the  facts  on 
which  the  presumption  of  guilt  is  founded  is 
proved  beyond  reasonable  doubt,  but  there  must 
be  a  chain  of  evidence  so  far  complete  as  to 
leave  no  reasonable  ground  for  a  conclusion 
therefrom  consistent  with  the  innocence  of  the 
accused.  When  the  whole  question  of  the  ap- 
pellant's guilt  in  regard  to  a  serious  crime,  such 
as  murder,  depends  practically  upon  the  bare 
word  of  the  tracker,  the  Court  will  not  be  justi- 
fied in  placing  reliance  upon  his  testimony  as 
that  of  an  expert,  unless  and  until  it  is  shown  to 
be  clear,  credible,  and  consistent  beyond  all 
doubt,  and  to  be  wholly  incompatible,  upon  any 
reasonable  hypothesis,  with  the  innocence  of  the 
accused  GUARDIT  SINGH  v.  CrowN,  136  P. 
L.R.  1909  =  36  P.W.R.  1909,  Cr.  =  4  Ind.  Cas. 
94i. 

(46)— Cri7n.  Pro.  Code  (1898).  s.  256— Re- 
calling  witness  for  cross  examination  after 
charge — Accused  not  depositing  the  necessary 
expenses. — It  is  the  duty  of  the  Magistrate  to 
recall  the  prosecution-witnesses  for  cross-exa- 
mination, if  the  accused  demands  it  after  the 
charge  is  framed  :  this  must  be  done  presum- 
ably at  the  public  expense.  The  accused  is  not 
bound  to  deposit  the  expenses.  A  conviction, 
based  on  the  ground  that  the  accused  had  not 
deposited  the  necessary  expenses  for  re-calling 
the  prosecution-witnesses  for  cross-examination, 
after  the  framing  of  the  charge,  is  illegal. 
Amin  Chand  v.  King-Emperor,  12  P.R. 
1907,Cr  =32P  W  R.  1907  =  6Cr.  L  J.  839  =  45 
PL.R,  1908.  [F.,13Cr.L.J.  554  =  15  Ind.  Cas. 
970  =  8  N. L.R.  65.] 

(47) — Validity  of,  by  reason  of  illegal  arrest. 
— The  legality  or  illegality  of  the  arrest  of  a 
person  does  not  aSeoc  the  jurisdiction  of  a 
competent  Court  in  convicting  him.  If  the 
arrest  was  bad,  the  accused  has  other  remedy 
as  against  the  partv,  who  illegally  arrested  him. 
JUMO  v.  King-Emperor,  17  P.R.  1906,  Cr,= 
5  Cr.  L.J.  89  =  60  P.L.R.  1907.     (L.R.  4  Q.B. 
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D.  622,  6  P.R.  1899,  Cr.,  R.,  6  P.R.  1897,  Cr. 
P.C,  D.)  [R-,  12  Cr.  L  J.  113  =  9  Ind.  Cas.  677 
=  1P.R.  1911,  Cr.  =  4  P.W.R.  19il,  Cr.  =  84 
P.LR.  1911.] 

(48) — Magistrate  convicting  accused  not  ac- 
cording to  his  own  conscience — Conviction  bad — 
Practice — Where  a  Magistrate  convicted  the 
accused  not  according  to  his  own  conscience, 
the  conviction  was  set  aside  as  illegal.  MUNSHI 
v.  Emperor,  4  Ind.  Cas.  428. 

(49) — Conviction  for  a  more  serious  offence — 
Lesser  offences  in  the  same  transaction — Pre- 
sumption.— Where  the  accused  were  convicted 
of  the  more  serious  ofience  of  rioting  and  they 
could  also  be  convicted  of  the  lesser  offence  of 
criminal  trespass,  committed  in  the  course  of 
the  same  transaction,  it  wtuld  not  be  proper  to 
order  a  further  charge  and  a  re-trial  in  regard 
to  the  minor  ofience,  if  it  appears  that  the 
Sessions  Judge  had  taken  it  into  account  in 
fixing  the  appropriate  sentence.  MAPPHJIJAI 
MUTHAPPA  NADAR  v.  MaPPILL.M  KULA 
8ANKARA  Nadar,  12  Cr.  L.J,  19. 

Criminality — Probability  compatible  with 
innocence — No  justification  for  conviction—  See 
Abetment,  15  Cr.  L.J.  617  =  25  Ind.  Cas.  625. 

Conviction  upon  what  should  be  based — 
Conviction  based  upon  insufficient  evidence — 
Revision— See  CriM.  PRO.  CODE,  1898,  s.  439, 
12  P.W.R,  1913,  Cr.  =  66  P.L.R.  1913  =  19  Ind. 
Cas.  148  =  14  Cr.  L.J.  148. 

When  may  be  based  on  circumstantial  evi- 
dence—See Evidence— General,  14  Cr.  L. 
J.  660  =  21  Ind.  Cas.  900. 

Previous  —  Admissibility  of  evidence — See 
Evidence— General,  7  WR.  Cr.  7. 

Enhancing  punishment — Relevancy  of  pre- 
vious conviction— See  EVIDENCE  ACT,  1872, 
ss.  54,165,  16  Bom.  L.R.  934  =  2  Bom.  Cr. 
C.  252. 

Identification  made  after  dark— Evidence  of 
a  single  witness  as  to  identification — Conviction 
rarely  safe— See  IDENTIFICATION,  2  LB.R. 
206. 

Prosecution  evidence  mostly  disbelieved— 
Hypothetical  case  made  by  the  Court— Propriety 
of  conviction— See  PENAL  CODE,  s.  147,  17  C. 
W.N.  538=  19  Ind.  Cas.    1002  =  14  Cr.L  J.  3l4. 

Upon  a  hypothetical  state  of  facts  not  sugges- 
ted by  the  prosecution,  how  far  sustainable — 
Hypothetical  case— See  PENAL  CODE,  ss.  147, 
307  read  with  s.  149,  11  C.LJ.  270  =  5  Ind. 
Cas.  771. 

Receiving  illegal  gratification  partly  on  one 
day  and  partly  on  another  day — Separate — Vali- 
dity of— See  Penal  Code,  ss.  161,  165,  5  C. 
W,N.  332. 

When  to  be  set  aside  on  appeal — See  PENAL 
CODE,  ss.  302.  109,  17  C.W  N.  1110  =  14  M.L. 
T.  263  =  1913  M.W.N.  806  =  15  Bom.  L  R.  910 
=  25  M.L.J.  518  =  2  Bom.Cr.  C.  123  =  18  CL.Jt 
365  =  14  Cr.  L.J.  577  =  2Had.  Oaa.  369  =  11  A^ 
L.J.  881  =  36  M.  501. 
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ConTictioD — concluded. 

On  mere  probability— See  PENAL  CODE, 
S.  304,  Rat.  Un.  Cr.  C.  686  =  Cr.  Eg.  4  of  1894. 

Separate— See  PENAL  CODE,  S3.  380,  461,  A. 
W.N.  1896.  194. 

Repugnancy  in  judgment — Conviction  if  can 
be  set  aside  on  such  ground — High  Court's 
power  to  alter  acquittal  on  one  of  two  alterna- 
tive charges  into  conviotion — See  PENAL 
Code,  ss.  399,  402.  18  C.W.N.  498  =  41  C.  350 
=  15  Cr.  L.J.  385  =  23  Ind   Cas.  985. 

Alteration  of— See  PENAL  CODE,  ss.  497, 
498,  A.W.N.  1881,  112. 

Convict  Warder. 

See  Penal  Code,  s.  21,  22  P.R.  190S,  Cr.  = 
9Cr.  L.J.  90. 

See  Public  Servant,  Rat.  Un.  Cr.  C.  389, 
7  W.R.  Cr.  63. 

Cook. 

See  ACT  XIII  OP  1859,  s.  2,  1  Weir  689. 

Leaving  service  suddenly  —  See  PENAL 
CODE,  s.  491,  Rat.  Un.  Cr.  C.  354  =  Cr.  Rg.  43 
of  1887. 

Cook's  Knife. 

— Cook's  knife  whether  "  arms  "— See  ACT 
XI  OP  1878,  s.  4,  5  L.B.R.  130. 

Cooly. 

See  ACT  XIII  OP  1859,  8  W,R.  Cr.  6. 

Contract  to  supply— See  ACT  XIII  OF  1859, 
s.  2,  1  Weir  676. 

Employed  by  servant— Sfe  BEN.  ACT  VII 
OF  1878,  s.  61,  9  C.  847  =  12  C.L.R.  451. 

Cooly  Sirdar. 

Or  recruiter  whether  an  artificer,  workman 
or  labourer— See  ACT  XIII  OF  1869,  s.  2,  6  C. 
L.J.  180  =  6  Cr.L.J.  191. 

Co-owners- 

See  Criminal  Trespass,  3  M.  178  =  1  Weit 
286. 

See  Dispute  as  to  possession  op  im- 
moveable PROPERTY,  2  C.L.R.  62. 

See  Penal  Code,  ss.  99,  141,  425,  2  C.L. 
B.  62. 

Trespass  by,  what  amounts  to — See  PENAL 
Code,  s.  297,  8  A.L.J.  927  =  12  Ind.  Cas.  300  = 
12  Cr.L  J.  532. 

Co  prisoner, 

See  CO-ACCUSED. 

See  CONFESSION— CONFESSIONS  BY  CO- 
ACCUSED. 

See  EVIDENCE  ACT,  1872,  s.  30. 

Copy. 

•  (1) — Statements  of  witnesses  to  the  police — 
Grant  of  copies  to  accused. — The  granting  of 
copies,  to  the  accused,  of  statements  made  by 
witnesses  before  the  police,  is  a  matter  in  the 


Copy — continued, 

discretion  of  the  Magistrate.  QueEN-EmpresS 
v.  Shidlingappa,  Rat.  Un.  Cr.  C.  871  =  Cp. 
Rg  SI  of  1896. 

Occurrence  reports—"  Public  documents  " — 
Evidence  Act,  s.  74— Right  of  accused  to — 
Before  trial— See  ACCUSED  PERSON,  20  M. 
189  =  2  Weir  763,  P.B.=7  M.L.J.  167  =  2  Weir 
120  =  2  Weir  142  =  2  Weir  144. 

Copies    of  records  of  criminal  trial — Stamp 

—  See  ACT  X  OP  1862,  s.  14,  4  M.H.C.  App. 
57. 

Copies  of  order  passed  by,  and  depositions 
made  before,  Presidency  Magistrates,  right  to 
—See  Act  IV  OF  1877,  s.  170,  8  C  166  =  10  C. 
L.R.  190. 

Exclusion  of  time   in  obtaining,  of  judgment 

—  See  ACT  XV  OF  1877,  s.  12,  10  C  642. 

Appeal  by  persons  in  jail — Time  taken  in 
obtaining  copies  of  judgment  — See  ACT  XV  OF 
1877,  s.  12,  sch.  II,  art.  154,  9  M.  258  =  1 
Weir  789. 

See  ACT  XVIII  OF  1891,  ss.  2  and  4,  4  C.W. 
N.  4B3,  F.B. 

See  APPEAL— General,  U.B.R.  1892— 
1896,  Vol.  I,  5  Bom.  L.R.  704. 

Delay  in  furnishing — Duty  of  Magistrate  to 
prevent — Special  arrangements — See  APPEAL 
-General,  U.B.R.  1892—1896,  Vol.  I,  129. 

Right  of  counsel  to  refer  to  certified  copies 
of  evidence  ?.t  hearing  of  appeal — See  APPEAL 
—GENERAL,  11  O.C.  360  =  9  Cr.  L.J.  55. 

See  Crim.  Pro.  Code,  1898.  ss.  161and  162, 
36  C.  560  =  2  Ind.  Cas.  591. 

Right  of  accused  to  get — of  statements  made 
to  the  Police— See  CRIM.  PRO.  CODE,  1898. 
8.  162,  26  ML.J.  182  =  15Cr.  L.J.  289  =  23  Ind. 
Cas.  497  =  1914  M.W.N.  484. 

See  Grim.  Pro.  Code,  1898.  ss.  162  and  164. 
30  M.  466  =  17  M.L.J.  471  =  6  Cr.  L.J.  346  =  3 
M.L.T.  14. 

See  Crim.  Pro. Code,  1898,  ss.  526  and  548, 
S  C.  141,  Oudh. 

See  Discharge  of  accused,  Rat.  Un.  Cr. 
C.  305  =  Cr.  Rg.  54  of  1886. 

Forgery —  True  — of  false  entry  in  public 
register— See  FORGERY,  Rat.  Un.  Cr.  C.  583  = 
Cr.  Rg.  42  of  1891. 

Forgery  of  —  of  document — See  FORGERY, 
W.R   F.B.  71  =  Marsh  270  =  2  Hay  236. 

Of  document  proved  in  foreign  Court  if  ad- 
missible—Sfe  Habeas  Corpus,  15  C.W.N. 
1053  =  14  C.L.J.  375  =  12  Cr.  L.J.  505  =  39  C. 
164=12  Ind.  Cas.  273. 

See  Inspection  of  Documents,  S  0.  189, 
Oudh. 

Secreting  a  document— Panchnama — Rough 
copy  destroyed  owing  to  obliterations— New 
copy  made  and  duly  signed —  Destruction  of 
rough  copy  is  no  offence  -  See  PENAL  CODE, 
8.  204,  14  Bom.  L.R.  1163=1  Bom.  Cr.  C. 
234  =  13  Cr.  L.J.  912  =  17  Ind.  Cas.  1003. 
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Copy — concluded. 

Criminal  cases  —  Judgments,  copies  of  — 
Judgmonts  for  prisoners— See  P3ACTICE  AND 

Procedure,  9  W.R.  Or.  19. 

Right  of— Of  documents— See  PRISONER,  6 
B.L.R.  59  =  14  W.R.  Cr.  77. 

Right  of  convicted  person — Of  proceedings — 
See  Revision— Sentence,  il  Cr.  L.J.  17  = 
4  Ind  Gas.  611  =  9  P.R.  1909,  Cr.=:30  P. W.R. 
1909,  Cr. 

Copy  of  Judgment. 

See  GRIM.  Pro.  CODE,  1898,  ss.  548,  367, 
531,  Rat.  Un.  Gr.  C.  73. 

See  Judgment,  Rat.  Un.  Cr.  C.  82. 
Copyright. 

See  ACT  XX  OF  1847. 

See  ACT  XXV  OP  1667. 
Coroner. 

See  ACT  IV  OP  1871. 

(1)  Poiuer  of  Coroner  of  Calcutta— Power  to 
commit  to  'prison, — The  Coroner  of  Calcutta  has 
no  power  to  commit  any  person  to  prison  pend- 
ing an  inquest.  In  cases  where  he  has  autho- 
rity to  commit,  a  commitment  to  the  officers 
deputed  to  receive  prisoners  by  the  statute  in 
force  is  valid,  and  it  is  not  necessary  that  the 
commitment  should  be  directed  to  the  Sheriff. 
In  re  TAYLOR,  2  Ind.  Jur.  N.S.  101. 

(2)—Crim.  Pro.  Code  (1882),  s.  174— Sow. 
District  Police  Act,  1861 —Police  Constable — 
Coroner, — There  is  no  law  to  authorize  a  police 
oonst.able  to  take  upon  h)mself  any  part  of  the 
duties  of  the  Village  Patei  as  a  Coroner  under 
the  Bombay  District  Police  Act,  1867.  QUEEN- 
Empress  v.  Sahadu  Lakshman,  Rat.  Un. 
Cr.  C.  771  =  Cr.  R.  35  of  1895. 

Coroner's  Act. 

See  ACT  IV  OF  1871. 
Coroner's  Inquest. 

See  Inquest. 

See  BOM.  Act  VIII  OP  1867,  s.  11,  Rat.  Un, 
Cr.  C.  740  =  Cr.  Rg.  8  of  1895. 

Corporation. 

See  Municipal  Corporation. 

Corpse. 

Carrying  of  corpse  on  a  highway — See  GRIM. 
Pro.  Code,  1898,  s.  147,  7  M.  49  =  2  Weir 
115. 

See  Crim.  Pro.  Code,  1898,  s.  147.  6  M.L. 
J.  193. 

Cremation  of —  in  a  burning  ground  used 
immemorially  for  the  purpose,,  against  an 
order  by  the  Collector  prohibiting  such  crema- 
tion—See  Penal  Code,  ss.  188  and  290,  19 
M.  464  =  6  M.L.J,  181  =  1  Weir  247  =  2  Weir  65. 


Corpus  Delicti. 

(1) — Term  corpus  delicti  explained, — The 
term  corpzis  delicti  is  an  invention  of  the 
jurists  of  the  middle  ages  and  was  used  by  them 
to  denote  the  whole  of  the  facts,  which  con- 
stituted the  crime  of  killing,  when  the  body  of 
the  killed  had  been  found.  A  mixture  of 
German  and  Roman  views  led  to  the  proposi- 
tion, which  has  found  its  way  into  the  English 
Penal  Law,  that  the  proof  of  the  aggregate  of 
facts  constituting  the  oSence  failed,  when  the 
body  was  not  found.  The  expression  was  then 
extended  to  other  oSences  and  was  used  to 
denote  that  the  qualities  necessary  to  bring  a 
fact  within  the  operation  of  a  rule  of  Criminal 
law  had  been  shown  to  attach  to  that  fact. 
The  jurists  of  the  middle  ages,  however,  never 
conceived  the  dead  body,  in  murder,  or  the 
object  stolen,  in  theft,  to  be  that  "  corpus." 
The  expression  itself  has  many  vices,  but  in  the 
sense  in  which  its  authors  used  it  is  at  least 
inteUigible.  HIGH  COURT  PROCEEDINGS, 
18th  FEB.  1873,  1  Weir  427  =  7  M.H.C.  App. 
19. 

(2) — Murder  cases--Proof. — Before  an  accused 
person  can  be  properly  convicted  of  murder,  it 
must  be  proved  beyond  reasonable  doubt  chat 
murder  has  been  perpetrated  and  that  veritable 
corpus  delicti  exists.  GhuLAM  HUSSAIN  v. 
EMPRESS,  6  P.R.  1900,  Cr.=  P.L.R.  1900,  54, 
Cr. 

(3) — Indirect  prcof, — It  is  not  a  correct  ex- 
position of  the  English  or  Indian  law  of  evidence, 
as  it  now  exists,  that  the  corpus  delicti  may 
not  be  established  by  indirect  or  presumptive 
proof  and  that  such  proof  is  admissible  only 
to  fix  the  criminal.  NATHA  8INGH  v.  EM- 
PRESS, 44  PR.  1888,  Cr. 

(4) — Murder — To  obtain  property. — In  this 
case  it  was  held  that  the  corpus  delicti  was  esta- 
blished, and  that  the  confession  of  the  accused 
was  corroborated.  Hence  the  sentence  of  death 
was  confirmed,  THE  CROWN  v.  KOORBAN 
KHAN,  25  P.R.  1866,  Cr, 

See  ACCOMPLICE  —  ACCOMPLICE  EVI- 
DENCE—NECESSITY FOR  CORROBORATION, 
Rat.  Un.  Gr,  C,  102  =  Cr,  Rg.  17-1-1876. 

See  Murder,  3  a.  383,  11  C.  635,  A.W.N. 
1881,  112,  15  P.R.  1890,  Cr, 

See  PENAL  CODE,  s,  201,  1  L.B.R.  316. 

Correction. 

Of  false  entries  to  conceal  attempted  mis- 
appropriation— See  Penal  Code,  s.  465,  Rat. 
Un.  Cr.  Gas.  595  =  Cr.  Rg.  15  of  1892. 

Corroboration. 

see  accomplice— accomplice  evidence 
— Necessity  for  Corroboration. 

(\)— Evidence  of  probability — Corroboration. 
— Internal  evidence  of  probability  may  be  good 
corroborative  evidence  of  a  confession.  GROWN 
V.  BAHADlSfcl.  36  PR.  1867,  Cr. 

Gambling — Evidence  of  informer — Necessity 
for— See  BUR.  ACT  I  OP  1899,  s.  11,  U.B.R. 
1897-1901,  Vol.  I,  218. 
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Corroboration— concluded. 

Accomplice  evidence  —  Necessary  —  See 
Charge  to  Jury— Misdirection,  6  W.R. 
Cr,  17. 

Material  corroboration,  meaning  of — Motive 
whether  suflBcient  corroboration — See  Crim. 
Pro.  Code,  1898,  s.  364  =  15  C.L.J.  323  =  14 
Ind.  Gas.  667  =  J3  Cr.  L.J.  283. 

See  Evidence  act,  1872,  s.  138,  L.B.R. 
1872—1892,  322. 

Testimony  of  single  witness — Comparison  of 
signatures,  one  kmd  of— See  FaLSE  EVI- 
DENCE, 5  W.R.  Cr.  98. 

See  Murder,  6  M.L.T.  123. 
Corroborative  Evidence. 

See  Evidence— General,  13  W.R.  Cr.  22. 

When  to  be  let  in— See  EVIDENCE  ACT, 
1872,  3.  157,  5  C.W.N.  16. 

Co-sharers. 

See  Crim.  Pro.  Code,  1898,  s.  145,  15  C.L. 
J.  184. 

Possession  of — Applicability  of  s.  145,  Crim. 
Pro.  Code— See  CRIM.  PRO.  CODE,  1898,  s.  145, 
14  Cr.  L  J.  269  =  19  Ind.  Cas.  541  =  17  C.W.N. 
944  =  40  C.  982. 

See  Dispute  as  to  possession  of  im- 
moveable PROPERTY,  4  C.W.N.  426. 

See  PENAL  CODE,  s.  155,  8  C.W.N.  908. 

Co  sharer  building  on  the  common  land  with- 
out permission  of  the  other  co-sharer— Permis- 
sion askod  for  and  refused — Whether  criminal 
trespass— See  PENAL  CODE,  s.  447.  12  A.L.J. 
790  =  36  A.  474  =  15  Cr.  L.J.  584  =  25  Ind.  Cas. 
336. 

Costs. 
See  Adjournment. 
See  Grim,  Pro.  Code  (1898),  s.  344. 

(1) — Suit  to  recover  expenses  incurred  in 
prosecuting  the  dejendant. — A  suit  to  recover  as 
damages  the  expenses  incurred  in  prosecuting 
the  defendant  will  not  lie  in  a  Civil  Court. 
This  has  no  analogy  to  the  case  of  a  defendant 
in  a  malicious  prosecution  bringing  a  suit 
agiiinst  the  prosecutor  and  obtainingasdamages 
the  expenses  he  was  put  to  in  defending  himself 
on  the  criminal  trial.  FAZALImaM  v.  FAZUL 
RASUL,  12  A.  166  =  A.W.N.  1890,  19.  [F.,  32 
C.  429,  15  C.  P.L  R.  129.] 

(2) — Adjourmnent  of  criminal  trial — Costs. — 
The  provisions  of  s.  344,  Crim.  Pro.  Code,  1898, 
justify  criminal  Courts  in  allowing  the  costs  of 
an  adjournment  to  the  party  in  damage  by 
such  adjournment.  CROWN  v.  SHULDHAM 
20  P.R.  1904,  Cr.  [Dist,,  6  P.R.  1906,  Cr.] 

(3) — Application  for  adjournment  —  Day's 
costs. — A  Court  of  criminal  appeal  cannot,  on 
granting  a  motion  for  an  adjournment  made  by 
the  Public  Prosecutor,  order  that  the  applicant 
should  pay  the  costs  of  the  day  incurred  by  the 
appellant.  KINGEMPEROR  v.  CHHABRAJ 
Singh,  A.W.N.  1902,  59.  [/).,  28  a.  207  =  2 
A.L.J.  831  =  A.W.N.  1905,  256,  A.W.N.  1905, 
257,  Note.] 
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(4) — General  order  to  pay  costs  in  addition  to 
fine  bad — Process  fees  and  Court  fees  to  be  paid 
in  addition  to  fine — Any  other  compensation  to 
be  paid  out  of  fine  imposed, — A  general  order  to 
pay  costs  in  addition  to  fine  is  bad.  The' 
Court,  on  convicting  an  accused,  can  order  him 
to  pay  in  addition  to  the  fine,  the  Court  fee 
paid  on  the  complaint  and  the  process  fees  p*id 
by  the  complainant.  Any  other  compensation 
to  the  complainant  can  be  ordered  to  be  paid 
only  out  of  the  fine  imposed.  QUEEN  EMPRESS 
v.  PO  THAW,  L.B.R.  1872-1892,  616. 

Order  of  appellate  Court  awarding  further — 
if  fine— See  ACT  VII  OF  1870,  s.  31,  22  M.  153 
=  1  Weir  724. 

See  ACT  VII  OF  1870,  s.  31,  U.B.R.  1892— 
1896,  Vol.  I,  7. 

Magistrate  bound  to  award  complainant  the 
cost  of  the  fee  paid  on  the  complaint — See  ACT 
VII  OF  1870,  s'.  31,  L.B.R.  1872—1892,  595. 

Incurred  for  prosecution— See  ACT  I  OF  1871, 
ss.  21  and  23,  L.B.R.  1872—1892,  515. 

In  case  transferred  to  High  Court — See  ACT 
XOF  1875,  8.  147,  15  B.L.R.  App.  14. 

See  ACT  XIII  OF  1880,  s.  18,  4  L.B.R  12  = 
6Cr.  L  J.  124. 

Appeal —  Costs  against  Crown  in  criminal 
appeal— See  APPEAL  TO  PRIVY  COUNCIL,  18 
C.W.N.  98. 

Expense  incurred  in  prosecution — See  COM- 
PENSATION— TO  COMPLAINANT  AND  HIS 
RELATIVES,  5  L.B.R.   50=2  Ind.  Cas.  542. 

Costs  against  person  obstructing  Receiver — 
See  CONTEMPT  OF  COURT,  15  Cr,  L.J.  65  =  22 
Ind.  Cas.  417. 

See  CONTEMPT  OF  Court,  15  CW.N.  771r 

See  Crim.  Pro,  Code,  189S,  8s,96,  105,  165, 
13  C.W.N.  458  =  9  CL.J.  298  =  360.  433  =  5  il. 
L.T.367. 

See  Crim.  Pro.  Code,  1898,  s.  145,  8  C.W. 
N.   178. 

Order  under  s.  145,  Crim.  Pro.  Code— Costs- 
Failure  to  assess— Right  of  legal  representative 
of  successful  party  to  obtain  costs — Successor 
in  ofiice  of  the  Magistrate — Competency  to 
pass  order— See  CRIM. Pro.  CODE,  1898,  s.  145, 
16  M.L.T.  248  =  1914  M.W.N.  790  =  27  M.L.J. 
613  =  15  Cr.  L.J.  676  =  25  Ind.  Cas.  1004. 

Jurisdiction  of  Magistrate  to  award  dama- 
ges and  costs  in  disnute  about  land — See  Crim. 
PRO.  CODE,  1898,  ss.  145,  148,  32  C.  602  =  9 
C.W.N.  862  =  2  Cr.  L.J.  552. 

Order  directing  payment  of  the  costs  of  the 
other  side  without  specifying  the  amount- 
Amount  assessed  in  a  separate  order — Legality 
—See  Crim.  Pro.  code,  1893,  ss.  145,  148,  14 
M.L.T.  195  =  1913  M.W.N.  771  =  21  Ind.  Cas. 
170  =  14  Cr.  L.J.  570. 

Proceedings  under  s.  145,  Crim.  Pro.  Code- 
Order  allowing  withdrawal — Award  of  costs — 
See  Crim.  Pro.  Code.  1898,  sa.  145,148,9 
M.L.T.  324  =  9  Ind.  Cas.  289  =  12  Cr.  L.J.  491. 
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Under  s.  148,  Grim.  Pro.  Code,  when  to  be 
assessed — High  Court's  power  of  revision  as  to 
the  amount  of  costs— See  CRIM.  PRO.  CODE, 
1898,  s.  148,  15  C.W.N,  811  =  11  Ind.  Cas.  144 
=  12  Cr.  L.J.  376. 

Order  for,  and  assessment  thereof  without 
notice  to  party  affected  by  it — See  GRIM.  PRO. 
CODE,  1898,  s.  148,    28  C.  .302  =  5  C.W.N.  291. 

Jurisdiction  of  Magistrate  to  award  costs  not 
provided  for  in  s.  148  (3),  Grim.  Pro.  Code— See 
Grim.  Pro.  code,  1898,  s.  148  (3),  13  Gr.  L. 
J.  297  =  14  Ind.  Gas.  761. 

Penalty  for  document  not  properly  stamped — 
Inclusion  of  penalty  in  costs— See  CUIM.  PRO. 
CODE,  1898.  s.  148,  cl.  (3).  13  M.L  T.  224  = 
19  Ind.  Cas.  306  =  14  tr.  L.J.  210. 

See  Grim.  Pro.  CODE,  1898,  s.  148  (3).  29 
M.  373  =  4  Cr.  L.J.  232,  9  C.W.N.  887  =  1 
C.L.J.  331  =  2  Cr.  L.J.  408. 

See  Grim.  Pro.  Code,  1898,  s.  423,  29  M. 
188  =  3  Cr.  L.J.  460. 

And  process-fees  awardable  under  Grim.  Pro. 
Code,  s.  545— See  CRIM.  PRO.  CODE,  1898, 
s.  546,  L.B.R.  1872—1892,  409. 

See  Grim.  Pro.  Code,  1898,  s.  545  (2),  4 
Bom.  L  R.  877. 

See  Dispute  as  to  possession  of  im- 
moveable PROPERTY,  22  C.  384,  21  G.  609, 
22  C.  387,  23  G.  37,  10  C.W.N.  1030  =  4  Gr. 
L.J.  171,  13  0.C.  66. 

See  LIBEL,  14  C.W.N.  713  =  37  C.  760  =  6 
Ind.  Gas.  81. 

Of  application  for  maintenance — See  MAIN- 
TENANCE, llCP.L.R.  Cr.  14. 

See  Malicious  Prosecution,  i  Agra  38,  Cr. 

Proceeding  under  s.  195,  Grim.  Pro.  Code — 
Costs— See  PENAL  CODE,  ss.  471,  511,  13  Ind. 
Cas.  99, 

S.  14,  Merchandise  Marks  Act — Costs  of 
successful  party — Costs  of  appeal— See  PeNAL 
Code,  s.  486,  16  Bom,  L.R.  78  =  2  Bom.  Cr. 
C.  177  =  15  Cr.  L.J.  5-.^2  =  24  Ind.  Gas.  834. 

See  Sanction  to  prosecute— Miscel- 
laneous cases,  2  Weir  196. 

Cotton  Frauds. 

See  Bom.  act  IX  OF  1863. 
See  BOM.  ACT  VII  OP  1878. 
See  BOM.  Reg.  Ill  OF  1829. 

Councillor. 

See  Municipal  Councillor. 

Council  of  Elders- 
Trial  of  person  under  s.  59,  Frontier  Crimea 
Regulation,  without  the  assistance  of — Course 
of  appeal— See  APPEAL— GENERAL,  19  P.R. 
1910,  Cr,  =  6  Ind.  Cas.  959=11  Cr.L.J.  426  = 
103  P.L.R.  1910  =  34  F.W.R.  1910,  Cr. 

Coansel. 
See  Legal  Practitioners— Counsel. 
84 


Counter  Case, 

{!)— Deposition  of  accused  as  tvitness  in  a 
counter  case—Adviissibility.—  The  deposition  of 
witnesses  in  a  case  of  rioting  may  be  used  as 
evidence  against  them  in  their  trial  on  a 
counter  charge  of  rioting.  MOHER  SHEIKH  v. 
Queen-Empress,  21  C.  392.  (3  M.  271. 
12  B.  440,  F.)  [F.,  31  C.  715  =  8  C.W.N.  910.] 

See  COMPOUNDING  Offence,  Rat.  Un.  Cr, 
C.  331  =  Cr.  Rg.  22  of  1887. 

See  Grim.  Pro.  Code,  1898,  ss.  239,  537, 
20  C.  537. 

See  Rioting,  l  C.W.N.  426. 

Counter  Charge. 

See  Transfer  of  Criminal  Gases-- 
Grounds  for  transfer-notice,  30  M.  233 
=  2  M.L.T.  89  =  5  Cr.  L.J.  290. 

Counterfeiting. 

Counterfeit  —  Meaning  of  —  Essentials  of 
ofience  ol—See  PENAL  CODE,  s.  489  D,  10 
M.L.T.  108=11  Ind.  Cas.  241  =  21  M.L.J.  766 
=  12Cr.  L.J.  377. 

Counterfeiting  Coin^ 

See  Coin. 

See  King's  Coin  (Counterfeiting  of). 

See  Penal  Code,  ss.  230-251. 

(l)—Fenal  Code,  s.  232 — Counter! eiting  Kivg's 
coin,  what  amoimts  to. — Where  the  accused  had 
been  in  the  habit  of  receiving  what  are  called 
"  kundedar  "  rupees,  and  there  was  nothing  to 
show  that  any  material  part  of  the  rupee  had 
been  removed,  and  all  that  the  accused  could 
have  done  was  to  remove  the  ^'kunda"  and 
work  up  the  face  of  the  coin  where  the  "  kunda  " 
had  been,  held,  that  the  accused  was  not  guilty 
of  an  offence  under  s  232,  Penal  Code.  KlNG- 
Emperor  V.  Muhammad  Husain,  23  A.  420 
=  A  W.N.  1901,  116 

12)  — Counterfeit  coins,  what  are. —  Copper 
coins  issued  from  the  mints  of  the  Nawab  of 
Loharn  with  a  certain  stamp  impressed  upon 
them,  the  stamp  not  resembling  any  legal  com, 
were  held  not  to  be  counterfeit  coins,  as  it  was. 
generally  believed  that  the  Nawab  had  author- 
ity to  establish  the  mints  and  issue  the  copper 
sent  to  him  by  merchants  as  coins,  PREM- 
sooKH  Dass  v.  Crown,  38  P.R.  1870,  Cr. 

{3)— Penal  Code,  s.  232— Offence  under.— To 
constitute  the  ofience  described  in  s.  232,  l.P.C, 
there  must  be  an  intention  that  the  coins  made 
will  be  used  as  Queen's  coins,  or  a  knowledge 
that  they  are  likely  to  be  used  as  such.  A 
deception  practised  for  show  merely,  and  not 
for  wrongful  loss  or  gain,  is  not  an  offence 
under  the  Penal  Code.  SHUMSOODEEN  v, 
Crown,  26  P.R.  1868,  Cr. 

(4) — Penal  Code,  ss.  232,  235,  offence  under. — 
In  order  to  constitute  offences  under  ss.  232 
and  235,  l.P.C,  it  is  not  necessary  to  prove 
that  the  accused  intended  that  the  specious 
coins  should  go  into  circulation  and  be  used  as 
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money.  It  is  sufficient  that  there  should  be 
the  intention  to  practise  deception  by  means  of 
the  imitation.  PlRBHU  v.  EMPRESS,  i  P.R. 
1899,  Cr. 

(5)— Penal  Code,  s.  239— Scope.— The  ofEence 
for  which  punishment  is  provided  by 
s.  239  is  not  the  offence  committed  by  the 
coiner.  The  words  "  which  at  the  time  when 
he  became  possessed  of  it  he  knew  to  be  coun- 
terfeit '■  point  to  a  person  other  than  the  coiner, 
that  is  to  say,  the  person  who  procures  or 
obtains  or  receives  counterfeit  coin.  It  is 
against  such  a  pecson  that  the  section  is 
directed.  QUEEN  v.  SHEO  BUX,  3  N.W.P. 
130.      [F.,  e.L.R.  1900.  14,  Gr.] 

{6}— Penal  Code,  s.  2il—Gist  of  the  offence. 
— The  gist  of  an  offence  under  s.  241  is  tnat  a 
person  should  deliver  to  another  person  as 
genuine,  or  attempt  to  induce  any  other  person 
to  receive  as  genuine,  any  counterfeit  com 
which  he  kaowsto  be  coumerfeiC,  but  which  he 
did  not  know  to  be  counterfeit  at  the  time 
when  he  look  it  into  his  possession.  QUEEN 
V.  SOORAT,  i  N.W.P.  62. 

(7)—  Penal  Code,  ss.  230,  2?j5— Counterfeit- 
ing "  coin"— Imitations  of  coins. — Gbarges 
of  counterleiting  and  possession  and  manufac- 
ture of  counterfeit  coins  are  not  sustainable  in 
respect  of  imitations  of  coins  out  of  currency. 
EMPRESS  V.   BISHESHAR,   A.W.N.   1882,  100. 

(8)— Penal  Code,  s.  239— Delivery  of  counter- 
feit corns— Evide^ice. — Where  a  person  ischarged 
with  having  fraudulently  delivered  to  another 
councerfeit  coins,  evidence  of  previous  attempts 
to  dispose  of  such  coins  is    relevant.     QUEEN- 

Empress  v.  nur  Mahomed,  8  B.  223.  [R., 

16  B.  414.] 

{9f—Pe7ial  Code,  ss.  230,  2Zl— Money— 
Akhar's  coin.— To  counterfeit  a  coin  of  Emperor 
Akbar's  time  is  not  an  offence  under  ss.  230, 
231  of  the  Penal  Code,  since  the  test  of  "money" 
is  the  possibility  of  its  being  used  ao  a  current 
medium  of  exchange  in  the  market  REG.  v, 
BAPU  Y.\DAV.  11  B.H  C.  172.  [F.,  29  A. 
141  =  4  A.L.J.  43  =  A.W.N.  1906,308=4  Cr. 
L.J.453.] 

(10)— Pe7ial  Code,  ss.  230,  24:B— Counterfeit 
coins — Murshidabad  rupees— Queen's  coins  — 
Murshidabad  rupees,  which  have  been  declared 
to  be  current  coins  by  Reg.  XXXV  of  1793,  are 
"  Queen's  coins  "  within  the  meaning  of  s.  230, 
I. P.O.,  and  consequently  the  possession  of 
counterfeit  Murshidabad  rupees  with  the 
knowledge  that  they  are  counterfeit  is  an 
offence  under  s.  243.  I.P.C.  EMPEROR  v. 
GOPAL,  A.W.N.  1903,  115  [F.,  28  A.  62  =  2 
A.L.J.  498=  A.  W.N.  1905.  84  =  2  Cr.  L.J.  395.] 

{U)— Penal  Code,  ss.  240,  243— Previous 
conviction  for  possessio7i  of  counterfeit  coins  — 
Subsequent  trial  for  delivery  of  the  same,  validity 
of.  —  A  previous  conviction  for  being  in  possession 
of  counterfeit  Queen's  coins  does  not  bar  a  sub- 
sequent trial  for  delivering  them  to  another  with 
a  view  to  their  being  changed  for  good  money. 
Prosonno  Kumar  Das  t.  Emperor,  8 
C.W.N.  717 


Counterfeiting  Coin — continued, 

(12) — Penal  Code,  s,  256  —  Possession  of 
counterleit  coins  and  implements  for  making 
tlieni — Evidence. — An  accused  person  was  con- 
victed of  being  in  possession  of  implements  for 
counterfeiting  the  Queen's  coins  and  of  the 
counterfeit  coins  themselves,  on  the  evidence  of 
three  persons.  The  first  of  them  had  made 
contradictory  statements,  the  second  was  on 
terms  of  enmity  with  the  accused,  and  the  third, 
a  police  officer,  was  uncorroborated  in  his  testi- 
mony. Held,  reversing  his  conviction  that  the 
case  was  not  free  from  reasonable  doubt  and 
that  the  accused  was  entitled  to  the  benefit  of 
that  doubt.  In  re  KUMMARA  >  GURUVAYYA, 
3MLT.  140  =  7  Cr.  L  J.  132. 

(13) — Penal  Code,  s.  231— Counterfeit  coin — 
Essentials. — The  tnitjg  charged  to  be  counterfeit 
coin  must  have  some  such  resemblance  to  a 
piece  of  the  genuine  coin  as  to  show  that  it  was 
intended  to  resemble  and  pass  for  it,  though 
the  imitation  may  be  imperfect  or  the  process 
incoranlete.  HIGH  COURT  PROCEEDINGS, 
17TH  NOV.  1S03,  1  Weir  219. 

(14) — Queen's  coin — Proof  of  fabrication — 
Guilty  knowledge  —  Evidence. — Where  the 
charge  is  one  of  counterfeiting  Queen's  coin, 
direct  proof  of  fabrication  is  not  necessary  to 
render  the  person  punishable  under  the  sections 
of  the  Penal  Code  with  reference  to  the  uttering 
of  false  coin.  All  that  is  required  is  a  guilty 
knowledge  of  the  spuriousness  of  the  coin  at  the 
time  of  receiving  possession  of  such  coin,  or  the 
absence  of  such  guilty  knowledge  at  first.  Such 
guilty  knowledge  may  be  proved  either  directly 
(which  seldom  is  the  case)  or  indirectly  from 
surrounding  circumstances.  PARUSHUDLAH 
MUNDULv.  Kheroo  MUNDUL,  23  W  R.  Cr.  4. 

(15)— Penal  Code,  ss.  240  and  2il— Evidence 
of  uttering  counterfeit  coin. — To  constitute  an 
offence  under  ss.  2t0  and  241,  Penal  Code,  there 
must  be  evidence  that  the  accused  knew  the 
coins  to  be  counterfeit.  EMPRESS  v.  HASAN- 
SHAH,  5  C.P.L.R.  Cr.  5. 

(16)— Coini"<7  Rupees,  etc. — Counterfeiting. — 
Coining  Akbaree,  Shah  Jehanee,  Rasi  Sikka 
and  Kora  Poonjee  Rupees  and  Mohurs,  found 
to  have  been  used  in  the  Jubhalpore  District  as 
ornaments  and  sometimes  proffered  and  received 
in  barter,  but,  in  the  latter  case,  not  used  as  a 
known  and  accepted  standard  of  value,  each  in- 
dividual piece  having  its  own  particular  value 
and  being  exchangeable  for  money  as  an  article 
of  trade  rather  than  in  itself  of  the  nature  of 
money,  was  held  not  to  be  an  offence.  POLICE 
V.  DURGAHl,  Colm    Dig.  Cr.  24  of  1875. 

(17) — Possession  of  counterfeit  coins.  Penal 
Code,  s.  239.— An  accused  found  in  possession 
of  coins,  counterfeit  of  Indoreand  Bhopal  coins, 
was  held  to  be  rightly  convicted  under  s.  239, 
Penal  Code,  the  coins  being  used  as  money  in 
the  Hoshargabad  District.  POLICE  v,  MUN- 
SOOKH.  Colm.  Dig.  Cr.  23  of  1875. 

{19)— Imitation  of  obsolete  coins. — An  accused, 
who,  in  imitation  of  obsolete  coins  "  not  now 
used  as  money,"  supplied  the  public  with  or- 
naments   found  to  .suit    the  prevailing  fashion 
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usiDR  good  silver  and  fjold  for  the  purpose,  and 
who  carried  on  an  apparently  honest  business 
oannot  be  convicted  under  s.  239,  Penal  Code. 
Police  v.  Shahaman,  Colm.  Dig.  Cp.  84 
of  1876. 

{19)— Penal  Code  {Ad  XLY  of  I860),  s.  243— 
Possession  of  counterfeit  coin. — When  there  is 
nothing  to  show  that  a  person  charged  under 
8.  243  of  Indian  Penal  Code  was  in  possession 
of  counterfeit  coins  fraudulently  or  with  intent 
that  fraud  may  be  committed,  or  that  he  knew, 
when  be  became  possessed  of  tbem,  that  they 
were  counterfeit,  the  requisites  of  s.  243  are  not 
fulfilled.  ALLADAD  V.  THE  EMPEROR  OP 
INDIA,  69  P.L  R.  1B02  =  7  P.R.  1902,  Cr, 

(20) — Counterfeiting  Queen's  coin — Passing  of 
counterfeit  coin  and  possession  of  instruments  for 
counterfeiting — Penal  Code,  ss.  i235  and  210. — 
Where  a  person,  who  was  passing  counterfeit 
■Queen's  coins  was,  on  being  chased,  found  in 
possession  of  instruments  or  metals  used  for 
counterfeiting  coin,  held,  that  he  should  be 
convicted  under  s.  235,  and  not  under  s.  240, 
I.P.C,  as  the  latter  section  did  not  apply  to  the 
actual  coins.  AHMAD  SHAH  v.  QUEEN-EM- 
PRESS,  10  P.R.  1892.  Cr. 

See  ACT  XIX  OF  1872,  5  N.W.P.  187. 

See  Penal  Code,  ss.  28,  231.  239,  4  A.L.J. 
776  =  A.W.N.  1907,  289  =  3  M.L.T.  56  =  30  A. 
93. 

Separate  convictions  for  possession  of  and 
uttering— See  PenAL  CODE,  ss.  71,  240,243, 
Rat.  Un.  Cr.  C.  202. 

See  Penal  CODE,  ss.  230,  235,  1  P.R.  1903, 
Cr. 

See  Sentence— Cumulative  and  sepa- 
rate SENTENCES,  111  P.L.R.  1904. 
Counterfeitiug  Government  Stamp. 

Counterfeiting  Government  Stamp  —  Penal 
Code,  s  260 — The  passing  o5  of  a  one  anna 
stamp  as  a  one-rupee  stamp  is  not  counterfeit- 
ing a  one-rupee  stamp.  QUEEN  v.  SHUROOP 
Chunder  DASS,  2  W.R.  Cr.  6S. 

Counterfeiting  Trade  mark. 

See  Penal  Code,  ss.  478—486. 

See  Trade  Mark. 

(1) — Penal  Code,  s.  486 — Possession  of  goods 
with  counterfeit  trade-mark— Jurisdiction  of 
Courts— Grim.  Pro. Code  (1882),  s.  182.— Before 
the  possessions  of  goods  with  a  counterfeit 
trade  mark  can  be  held  to  constitute  an  offence 
under  s.  486,  Penal  Code,  it  must  be  shown 
that  such  possession  was  for  sale  or  any  pur- 
pose of  tr-ide  or  manufacture.  But  there  is 
nothing  in  the  law  to  show  that  the  sale,  for 
the  purpose  of  which  the  accused  has  the  goods 
in  his  possession,  must  be  intended  to  take 
place  within  the  jurisdiction  of  the  Court  in 
which  the  complaint  is  lodged.  Possession 
within  such  jurisdiction  of  an  arcicle  bearing  a 
counterfeit  trade  mark  with  the  intention  of 
sale,  irrespective  of  the  locality  of  the  intended 
sale,  is  sufficient.  The  provisions  of  s.  182, 
Grim.  Pro.  Code,  go  to  show  that  the  policy  of 


Counterfeiting  Trademark— continwed. 
the  law  is  to  authorise  more  courts  than  one  to 
try  an  offence  of  this  kind.  YUSAF  MAHOMED 
ABARUTH  v.  BANSIDHUR  SlRAOGI,  25  C.  639 
=  2  C.W.N.  450. 

{2)— Penal  Code,  ss.  482,  i86— Counterfeit 
trade-mark,  sale  of  goods  marked  with- — The 
accused,  a  dealer  in  piece  goods,  purchased 
goods  in  the  market  bearing  the  trade  mark 
labels  of  the  complainant  (a  firm)  attached 
thereto.  He  sold  the  same  in  the  condition  in 
which  he  bought  them,  without  removing  those 
labels  and  was  convicted  under  s.  486  of  the 
Penal  Code  for  selling  the  goods  marked  with 
a  counterfeit  trade  mark.  Held,  by  the  High 
Court  on  revision,  that  no  oSence  was  commit- 
ted either  under  s.  486  or  under  s.  483  of  the 
Penal  Code.  MATI  LAL  PREMSUK  v.  KANHAI 
Lal  Dass,  32  C.  969  =  3  Cr.  L.J.  106. 

See  ACT  IV  OP  1889,  s.  15.  22  M.  488  = 
1  Weir  821  =  1  Weir  558. 

See  PENAL  CODE,  s.  486,  9  Bom.  L.R.  732, 
=  6Cr.  L.J.  75. 

Court. 

See  CONSULAR  Court. 
See  Criminal  Court. 

(1) — "  Court  "  as  defined  in  Evidence  Act — 
Scope — Judicial  enquiry,  lohat  amounts  to. — 
The  definition  of  "Court"  in  the  Evidence  Act 
is  framed  only  for  the  purposes  of  the  Act  itself, 
and  should  not  be  extended  beyond  its  legitimate 
scope.  Special  laws  must  be  confined  in  their 
operation  to  their  special  subjects.  An  excep- 
tion to  the  rule  must  not  be  permitted  to  absorb 
the  rule.  An  enquiry  is  judicial  if  the  object 
of  it  is  to  determine  a  jural  relation  between 
one  person  and  another,  or  a  group  of  persons, 
or  between  him  and  the  community  generally  ; 
even  a  Judge,  acting  without  such  an  object  in 
view,  is  not  acting  judicially.  QuEEN-EMPRESS 
V.  TULJA,  12  B.  36. 

(2)— "  Co«r<  "  in  s.  30  of  the  Evidence  Act, 
meaning  of. — The  word  "  Court  "  in  the  above 
section  means  and  includes,  in  a  trial  by  jury, 
both  Judge  and  jury.  EMPRESS  v.  ASHOOTOSH 
Chuckerbutty,  i  C.  483  =  3  C.L.R.  270, 
F.B.  =  t  Shonie  L.R.  Cr.  79.  [F.,  Rat.  Un.  Cr. 
C.  452.] 

(3)— Cii).  Pro.  Code  (1877).  s.  651— Revenue 
Court,  whether  "  a  Court  of  Civil  Judicature." 
— The  term  "  any  Court  of  Civil  Judicature"  in 
s.  651.  is  used  for  the  purpose  of  including  all 
Courts  of  Civil,  in  contradistinction  to  Courts 
of  Criminal  Procedure.  A  Revenue  Court 
being,  therefore,  a  Court  of  Civil  Judicature, 
the  provisions  of  s.  651  are  applicable  to  a  per- 
son, who  escapes  from  custody  under  the  warrant 
of  a  Revenue  Court.  EMPRESS  OP  INDIA  v. 
Harakh  Nath  SINGH,  4  A.  27  =  A.W.N.  1881. 
121. 

(4)—"  Court  ^^ —Meaning  of— Place  of  trial  of 
criminal  case — Optn  Court — Pronouncing  judg- 
ment in  private  house  —  Grim.  Pro.  Code  (1861), 
s.  279. — Where  a  Magistrate  conducted  and 
closed  a  trial  in  the  established  court-bouse,  but 
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Court-  continued. 

could  not,  by  reason  of  illness,  pronounce  judg- 
ment, which  be  did  at  his  private  house,  held 
that  the  procedure,  being  exceptional  and  in  no 
way  prejudicial  to  the  prisoner,  cculd  not  be 
quashed  as  illegal  under  s.  279  of  theCrim.  Pro. 
Dode.  1861.  GOVERNMENT  v.  HOLASEE 
SINGH,  1  Agra.  17. 

Importing  its  own  knowledge  into  case — See 
ACCUSED  PERSON,  6  O.G.  204. 

Sub- Registrar,  whether  a  "Court" — See 
ACT  III  OF  1877,  s.  34,  11  M.  3. 

Sub-Registrar  acting  under  s.  41,  Registra- 
tion Act,  whether  a  "  Court"— See  ACT  ill  OF 
1877,  s.  41,  10  M.  154  =  2  Weir  170  =  11  Ind. 
Jur.  140. 

Registrar  whether  a  "  Court"  within  the 
meaning  of  s.  195,  Grim.  Pro.  Code,  1882 — See 
ACT  III  OF  1877,  ss.  72,  73,  74  and  75.  2  M.L. 
J.  64,  F.B.  =  15  M.  138. 

Sub-Registrar,  if  a  Comb— See  ACT  III  OF 
1877,  s.  84,  22  W.R.  Cr.  10  =  13  B.L.R.  Ap.  40. 

Collector  acting  under  the  Land  Acquisition 
Act,  whether  a  "Court  " — Power  of  Collector  to 
administer  oath— See  ACT  I  OF  1894,  s.  53,  27 
C.  820. 

Meaning  of— See  BEN.  ACT  VIII  of  1885, 
ss.  69  and  70,  17  C.  872. 

Judge  de  facto,  exercise  of  power  by,  if  may 
ba  collaterally  attacked— See  CONSPIRACY,  16 
C.W.N.  1105"=  16  Ind.  Cas.  257. 

See  Crim.  Pro. Code,  1898,  ss.  96,  105,  165, 
13  C.W.N.  458  =  9C.L.J.298  =  36C.  433  =  5  M. 
L.T.  367. 

Power  of  Court  to  invent  rules  of  procedure — 
See  Crim.  Pro.  Code,  1898,  s.  145,  16  M.L.T. 
248  =  1914  M.W.N.  790  =  27  M.L.J.  613  =  16  Cr. 
L.J.  676  =  25  Ind.  Cas.  1004. 

Assignee  not  a— SeeCRIM.  PRO.  CODE,  1898, 
s.  195.  11  M.L.T.  391  =  14  Ind.  Cas.  593  =  13  Cr. 
L.J.  241  =  1912  M.W.N.  536. 

Registrar  acting  under  s.  73,  Act  111  of  1877, 
whether  a  "  Court  "—See  CRIM.  PRO.  CODE, 
1898.  s.  195.  15  A.  141  =  A.W.N.  1883,  59. 

See  Crim.  Pro.  Code,  1898,  a.  195,  9  CW. 
N.  127,  2  M.L.J.  286 

See  Crim.  Pro.  Code,  189S,  ss.  195,  476,  34 
C.  551  =  5  C.L.J.  508  =  11  CW.N.  568  =  5  Cr.L. 
J.  398  =  2  M.L.T.  298. 

Collector  superior  to  Tahsildar — Sanction  to 
prosecute — Mutation  proceedings — See  CRIM. 
Pro.  Code.  1898,  s.  195  (6),  12  Cr.  L.J.  109 
=  9  Ind. Cas.  635. 

Income-tax  Collector  whether  a  "  Court  " 
— Sanction  to  prosecute — See  CRIM.  PRO. 
CODE,  1898,  8.  195.  ola.  (6)  and  (c),  16  Bom.  L. 
R.  446  =  2  Bom.  Cr  C.  199  =  38  B.  642  =  15  Cr. 
L.J.  581  =  25  Ind.  Cas.  333,  F.B. 

Revenue  Courts  whether  Civil  Courts — See 
Grim.  Pro.  Code,  1898,  ss.  198,  195,  2  A. 
533,  F.B. 

Effect  of  using  the  term— Sfe  CRIM.  PRO. 
Code,  1898.  ss.  250.  476,  12  Cr.  L.J.  521  =  12 
Ind.  Cas.  289  =  4  Bur.  L.T.  246. 


Court — concluded. 

Inherent  power  of  Court  to  replace  lost  reoorda 
—See  Crim.  Pro.  Code,  1893,  ss.  366,  537, 
14  M.L.T.  317  =  25  M.L.J.  445  =  1913  M-W.N. 
862  =  21  Ind.  Gas.  467  =  14  Cr.  L.J.  595. 

District  Registrar  whether  a  '  Court ' — See 
Crim.  Pro.  code,  1898,  s.  476,  16  Bom.  L.R. 
946  =  2  Bom.  Cr.  C.  264. 

See  Crim.  Pro.  Code,  1898,  s.  476,  6  P.R. 
1909  Cr.  =  104  P.L.R.  1909  =  10  Cr.  L.J.  158  = 
2  Ind.  Cas.  812,9  A.L.J.  156=13  Cr.  L.J.  190 
=  13  Ind.  Cas.  1006, 

See  Crim.  Pro.  Code,  1398,  s.  487,  Colm 
Dig.  Cr.  27  of  1875. 

Criminal  Court  reviewing  its  own  decisions — 
Practice— See  CRIM.  PRO.  CODE,  1898,  s.  517, 
12  Cr.  L.J.  473  =  12  Ini.  Cas.  81., 

Discrepancies  between  the  statements  of 
witnesses  before  the  police  and — See  EVIDENCE 
ACT,  1872.  ss.  114,  133,  36  P.W.R.  1910.  Cr.= 
8  Ind.  Cas.  193  =  11  Cr.  L.-J.  580. 

Power  of  Magistrate  to  try  case  after  making 
over  charge  to  successor — See  JURISDICTION 
OF  Criminal  Courts— General,  14  Cr.  L. 
J.  239  =  19  Ind.  Cas.  335. 

Excise  Collector,  whether  a  Court — See 
PERJURY,  10  C.W.N.  220  =  3  Cr.  L.J.  196. 

See  Revision— General  principles,  3- 
S.L.R.  66,  Cr. 

See  Sanction  to  prosecute— authori- 
ties COMPETENT  TO  GRANT  SANCTION,  ETC. 
5C.  LJ.  176  =  5  Cr.  L.J.  186,  11  C.W.N.  909- 
=  6  Cr.  L.J.  160,  11  M.  375  =  2  Weir  163. 

See  Sanction  to  prosecute  —  Con- 
ditions REQUISITE  FOR  GRANT  OF  SANCTION 
ETC.,  22  B.  936,  11  O.G.  358  =  9  Cr.  L  J.  54,  4 
M.L.J.  189. 

Court,  duty  of. 

Duty  of  Court — Exposition  of  law. — The  duty 
of  a  Court  is  not  to  make  the  law  reasooable, 
but  to  expound  it  as  it  stands,  according  to  the 
real  sense  of  the  words.  RUSTAM  v.  KING- 
EmperOR,  7  A.L  J.  468  =  6  Ind   Caa.  101. 

Court  Feea. 

See  ACT  VII  OF  1870. 

(D-Crim.  Pro.  Code  (1861),  ss.  168,  171— 
Complaint  by  Civil  Court. — Under  s,  168.  Crim. 
Pro.  Code,  the  sanction  of  the  Civil  Court  is  all 
that  is  necessary,  and  under  s.  171,  Crim.  Pro. 
Code,  on  the  Mucsif  sending  a  case  to  the 
Magistrate,  he  is  required  to  proceed  thereupon 
according  to  law.  The  Munsif  is  not  required 
to  prefer  a  complaint  on  stamped  paper.  REG, 
V.  SAJJAN  valad  VlTHU,  5  B  H.C.  Cr.  104. 

(2) — Cotirt-fee  on  copy  of  judgment  appealed 
against — Warrant  case — Crim.  Pro.  Code  (1882), 
s.  371  — By  cl.  (3)  of  Government  Notification, 
No.  532  of  26th  January,  1886,  the  Court  fee  is 
remitted  on  the  copy  of  a  judgment,  in  an  appeal 
from  a  conviction  in  a  warrant  case,  when  given 
under  s.  371, Crim. Pro.  Code.  Queen-EmpreSS 
V.  RAOBA,  Rat.  Un.  Cr.  C.  364=  Cr.  Rg.  9  of 
1888. 
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Court  Fees— concluded, 

(3) — Copies  of  summary  of  evidence — Stamp 
duty. — Copies  of  summary  of  evidence  and 
grounds  of  conviction  can  only  bo  furnished  on 
stamp  paper.  The  exemption  by  the  order  of 
the  Government  of  India,  dated  11th  Septem- 
ber, 1870,  refers  only  to  final  sentences  and 
orders  which  alone  it  is  necessary  for  a  party  to 
present    with    his   petition  of    appeal.     HIGH 

Court  Proceedings,  5th  Jan.  1871,  6  MH. 
C.  App.  12. 

See  ACT  XIII  OF  1880,  s.  18,  4  L.B.R.  12  = 
6Cr.  L.J.  124. 

See  Cognisable  Offence,  Rat.  Un.  Cr. 
C.  70. 

Warrant  case — Court-fees  for  summoning  wit- 
nesses—See Grim.  Pro-  Code,  1898,  ss.  245 
and  252,  2  Weir  323. 

Court  Fees  Act. 

See  ACT  VII  OF  1870. 
Court  Fees,  Presidency  Magistrates  Act, 

See  ACT  IV  OF  1877. 
Court  loBpector., 

Functions  of — and  investigating  police  officer. 
—  See  Police,  a. W.N.  1882,  24. 

Court  of  competent  Jursidiction. 

See  Grim.  Pro.  Code,  1898,  s.  537,  lOB. 
319. 

Court  of  Record. 

See  Contempt  of  Court,  lO  C.  109,  P.c. 
=  10  I. a.  171. 

Court  of  Wards. 

See  Contempt  of  Court,  84  PR.  1866, 
Ct. 
See  Criminal  breach  of  Trust,  5  C.W. 

N.  248. 

See  Public  Servant.  21  a.  127  =  A.W.N. 

1898,  205. 

Manager  under  Court  of  Wards — See  PUBLIC 
Servant,  a.  W.N,  1885,  297. 

Peon  of  Court  of  Wards,  whether  public 
servam— See  Public  SERVANT,  7  M.  17  =  1 
Weir  27. 

Courts,  Bengal  Civil  Courts  Act. 

See  BEN.  ACT,  VI  OF  1871. 
Courts,  Burma. 

See  Bur.  act  XVII  OF  1875. 
Courts,  Central  Provinces. 

See  C.P.  ACT  II  OF  1904. 
Courts,  Mamlatdars'. 

See  BOM.  ACT  V  OF  1864. 

See  BOM.  ACT  III  OF  1876. 

See  BOM.  ACT  II  OP  1906. 
Courts  of  Requests,  Military. 

See  Act  XI  OP  1841. 
Courts,  Presidency  Small  Caages. 

See  act  XV  OP  1882. 


Coorts,  Punjab. 

See  Pun.  act  XVIII  OF  1884. 
Courts,  Village. 

See  U.P.  ACT  III  OF  1892. 
Cow. 

Slaughter  of— See  PUN.  ACT  IV  OP  1872, 
ss.  43,  50,  50-A,  50-B,  20  P.R.  1888,  Cr. 

Hindus  taking  forcible  possession  of,  from 
Muhammadans— See  Dacoity,  15A.  299  =  A. 
W.N.  1893,  142. 

Throwing  stone  at  a— See  MISCHIEF,  1  Weir 
497. 

Killing  of,  by  Mahomedans—See  NUISANCE 
UNDER  Crim.  Pro.  Code,  30  A.  381  =  a.W. 
N.  1908,  64  =  5  A.L.J.  147  =  7  Cr.  L.J.  381. 

"Bull,"  "Cow"  and  "any  other  animal," 
meaning  of— See  PENAL  CODE,  s.  429,  22  C. 
457. 

Exhibition  of  cow  flesh  by  Muhammadan — 
See  Religion,  offences  relating  to, 
A.W.N.  1893,  144. 

Cowdung. 

Drying— in  public  street— See  PUBLIC  NUIS- 
ANCE, Rat.    Un.   Cr.  C.   297  =  Cr.   Rg.   42   of 

1886. 

Cowries. 

(1) — Cowries,  if  instruments  of  gaming. — 
Cowries  cannot  be  taken  to  be  instruments  of 
gaming  for  the  purposes  of  Act  HE  of  1867. 
EMPRESS  v.  MUSST.  Kashi,  6  C  P  L.R.    Cr. 

17  [iJeZ  on.,  12  Cr. L.J.  28  =  8  Ind.  Cas  1127  = 
6N.LR  168.]  See  also  Queen-Empress  v. 
Bhawani.  18  A.  23  =  A.  W  N.  1895,  139; 
Queen-Empress  v.  Bala  Misra,  19  A,  311 
=  A.W.N.  1897,  117. 

See  ACT  III  OF  1867,  ss.  5  and  6  A.W.N. 
1882,  132. 

Whether  instruments  of  gaming — See  ACT 
III  OP  1867,  S.6,  18  A.  23. 

See  Ben.  act  II  OF  1867,  ss.  1  and  6,  5 
C.W.N.  503,  25  C.  432. 

See  Gambling,  a. W.N.  1897,  117  =  19  A. 
311 

Crabs. 

(1) — Crabs,  if  anivials. — Crabs  are  animals 
within  the  meaning  of  s.  2  of  the  Prevention  of 
Cruelty  to  Animals  Act,  XI  of  1890.  TULSI 
Bewah  v.  Sweeney,  24  C.  881. 

Crueltv  to— See  ACT  XI  OF  1890,  ss.  2  and 
3,  1  C.W.N.  642. 

Credible  Information. 

See  Security  to  keep  the  peace  on 
credible  information. 

Creditor. 

See  Debtor  and  Creditor. 

Removal  of  propertj^  without  consent  to 
satisfy  his  own  claim— See  ThePT— THINGS 
WHICH  MAY    BE    THE    SUBJECT  OP  THEFT, 

18  A,  88= A. W.N.  1895,233. 
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Creditor — concluded. 
See  Theft— Things  which  may  be  the 

SUBJECT    OF    theft,    22    C.  1017  ;    1  WEIR 

405. 

Cremation. 

Of  corpse  in  a  burning  ground  used  im- 
memorialiy  for  the  purpose,  against  an  order 
by  the  Collector  prohibiting  such  cremation — 
See  PENAL  CODE,  ss.  188,  290,  19  M.  464  =  1 
Weir  247  =  G  M.L.J.  181  =  2  Weir  65. 

Cremation  Gioand. 

See  GRIM.  PRO.  CODE  (1898),  s.  133  (3),  25 
C.  425  =  2  C.W.N.  113. 

See  NUIS.-VNCE,    UNDER    PENAL   CODE,    19 
M.  464=1  Weir  247  =  6  M.L.J.  181  =  2  Weir  65, 
1  Weir  144. 
Crimes  and  Offences. 

See  BOM.  Reg.  XIV  OF  1827. 
Crimes  Regulation.  Punjab  Frontier. 

See  Pun.  Reg.  IV  of  1887. 

See  Pun,  Reg.  Ill  of  iGOi. 
Criminal  and  Civil  Justice,  Aden. 

See  BOM.  ACT  II  OF  1864. 
Criminal  Breach  of  Contract. 

See  ACT  XIII  OF  1859. 

See  Penal  code,  ss.  490  to  492. 

{!)— Penal  Code,  s  i90— Contract  of  service 
to  convey  indigo  to  the  vats. —An  agreement  for 
personal  service  in  conveying  indigo  from  the 
field  to  the  vats  is  not  a  contract,  the  breach  of 
vyhich  is  punishable  under  s.  490  of  the  Penal 
Code.      NOWA  TEW/\REE    v.  MALLEN  JH.A.,    6 

W.R.  Cr.  80. 

{2)— Offences  against  travellers.— Qucsre  :  — 
Whether  the  words  "during  a  voyage  or  journey" 
in  s.  490  of  the  Penal  Code  do  not  limit  the 
ofiences  made  under  that  section  to  oSences 
against  travellers.  That  section,  however,  does 
not  apply  to  a  contract  to  place  the  defendant's 
carts  at  the  complainani's  disposal  for  a  speci- 
fied time  to  convey  a  thing  from  where  he 
pleases  to  where  he  pleases.  SAGE  v.  NlRUN- 
JUN  Chatterjee,  9  W.R.  Cr.  12. 

Criminal  Breach  of  Trust. 

See  Cheating. 

See  Criminal  Misappropriation. 

See  Penal  Code,  ss.  405—409. 

(D— Requisites  for  off'ence,—To  constitute  the 
ofionce  of  criminal  breach  of  trust,  there  must 
be  dishonest  misappropriation  by  a  person  in 
whom  confidence  is  placed  as  to  the  custody  or 
management  of  the  property  in  respect  of  which 
the  breach  of  trust  is  charged.  ISSUR  CHUN- 
DER  GHOSE  v.  PEABI  MOHUN  PaLIT,  16  W. 
R.  Cr.  39. 

(2)— Penal  Cede,  s.  A05— Criminal  breach  of 
lYust- — Where  the  complaint  amounted  only  to 
saying  that,  because, 'as  between  the  father  of 
the  complainant,  and  the  accused,  certain 
arrangements  were  made  in  consequence  of 
vrhioh  certain  moneys  were  received    by  the 


Criminal  Breach  of  Trust— continued. 

accused  and  that  the  accused  declined  to  render 
accounts,  held,  that  the  accused  would  not  be 
guilty  of  the  offence  of  criminal  breach  of  trust, 
unless  it  was  alleged  that  the  money  had.  as  a 
matter  of  fact,  been  realised  by  the  accused, 
and  was  wrongfully  appropriated  to  his  own 
use.  QueenEmpRESS  v.  MurPHY,  9  A.  666 
=  A.W  N.  1887,  141.  [Doubted  11  Cr.  L.J, 
44  =  4  Ind.  Cas.  762  =  U.B.R.  1909,  Penal  Code. 
p.  21.] 

(3) — Penal  Code,  s.  406 — Criminal  misappro- 
priation.— Per  Batty,  J. — The  loan  of  a  chattel 
does  not  constitute  the  borrower  a  person 
entrusted  with  the  chattel  or  with  dominion  over 
it  within  the  meaning  of  s.  406,  Penal  Code,  for, 
the  borrower  is  not  a  trustee  but  hap  a  benefi- 
ciary interest  given  him  in  the  thing  lent.  Per 
Aston.  J. —  Where  the  property  dishonestly 
misappropriated  had  come  into  the  accused's 
possession  through  his  being  entrusted  with,  or 
with  any  dominion  over,  it,  which  includes  a 
loan  of  a  chattel,  the  offence  committed  is 
criminal  breach  of  trust.  EMPEROR  v.  GiRJI 
KoM  Hari,  6  Bom  L.R.  1093. 

(4) — Trust  —  Criminal  misappropriation — 
Evidence. — Evidences  of  trust  and  dishonest 
misappropriation  are  suificient  to  constitute  the 
offence  of  criminal  breach  of  trust.  The  words 
"in  violation  of  law"  in  s.  405  relate  and  are 
limited  to,  the  words  "dishonestly  uses  or  dis- 
poses of  that  property,"  and  are  not  to  be  extend- 
ed to  the  words  "dishonestly  misappropriates  or 
converts  to  his  own  use  that  property."     HIGH 

Court  Proceedings,  30th  June  1868,  No. 
879,  1  Weir  460. 

(5) —  Penal  Code,  ss.  405,  415  —  Criminal 
breach  of  trust — Cheating. — A  chaprasi  was 
directed  by  the  Tabsildar  to  have  census  labels 
made  and  to  affix  them  to  certain  houses.  The 
cost  of  IJ  annas  to  make  the  label,  he  was 
directed  to  collect  from  each  house-owner. 
But  he  collected  more  than  Ij  annas,  and 
appropriated  the  sum.  Held  that  the  offence 
committed  was  not  criminal  breach  of  trust, 
but  cheating.  EMPRESS  v.  MULCHAND.  A.W. 
N.  1881,32. 

{6)— Penal  Code,  ss.  95,  4.05— Value  of  pro- 
perty.— In  the  case  of  a  conviction  for  criminal 
breach  of  trust,  except  in  so  far  as  s-  95  is 
concerned,  the  question  of  the  value  of  the  pro- 
perty, in  respect  of  which  the  offence  was 
committed,  is  quite  immaterial.  EMPEROR  v. 
Maula  BAKHSH,  27  A.  28  =  A.W.N.  1904, 153. 

(7)— Penal  Code,  s.  409~Naib  Nazir,  whether 
a  public  servant. — The  Naib  Nazir  is  a  public 
servant  within  the  meaning  of  s.  409,  and  not 
merely  the  private  servant  of  the  Nazir.  QUEEN 
v.  MAHMOOD  HOSSIM,  2  N.W.P.  298. 

(8)— Penal  Code,  ss.  62,  406  — Criminal  breach 
of  trust  —  Sentence. — Eeld,  that  the  special 
sentence  provided  for  by  s,  62  of  the  Code  is 
a  sentence,  which  should  only  be  inflicted  in 
rare  cases — those  cases  in  which  crimes  of  an 
atrocious  nature  are  exposed  or  in  which  offences 
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Crimioal  Breach  of  Trust — continued, 

have  been  committed  under  aggravated  ciroum- 
8taaoes.  EMPEROR  v.  AMRIT  LAL,  A.W.N. 
1906,259  =  3  A  L  J.  772  =  4  Cr.L.J.  371  =  29  A. 
23.     (12  W.R.  Or.  17,  F.) 

(9) — Penal  Code,  s.  409 — Criminal  breach  of 
trust. — The  accused,  a  clerk  in  a  record  room 
entrusted  with  Government  records,  gave  a 
document  in  bis  cuscody  stealthily  to  a  person 
entitled  to  it.  By  his  action,  the  Government 
was  deprived  of  money,  v»hich  it  would  have 
received,  had  the  return  of  the  document  been 
applied  for  in  the  usual  manner.  Huld,  that 
the  clerk  was  rightly  convicted,  under  s.  409, 
of  the  offence  of  criminal  breach  of  trust  by  a 
servant,  as  the  giving  of  a  document  in  his 
custody  stealthily  amounted  to  a  violation  of  an 
implied  contract  touching  the  discharge  of  his 
trust.  EMPEROR  v.  GANGA  PRASAD,  27  A. 
260  =  A  W.N.  1904,  228. 

(10)— Penal  Code,  s.  A.09— Breach  of  trust  by 
public  servant.  — Where  the  accused,  a  revenue 
patel,  who  received  from  Govcrnmenii  small 
sums  of  money  to  be  paid  over  as  temple  allow- 
ances, took  formal  receipts  from  the  person  to 
whom  these  payments  were  to  be  made,  and 
forwarded  those  receipts  to  the  authorities  in 
due  course,  but  the  money  was  not  paid  over  to 
the  persons  entitled  to  receive  it,  as  they  were 
willing  to  trust  him  ;  held,  that  the  accused  had 
fulfilled  the  trust  reposed  in  him  by  the  Govern- 
ment, and  that  he  was  not  guilty  of  an  offence 
under  s.  409,  IP.C.  QueEN-EmpBESS  v. 
GanpaT  Tapidas,  10  B.  256.  [B.,  U.B.R. 
1905,  1st  Qr.  Penal  Code.  19.] 

(11) — Intention  to  cause  urovglul  gain  or  loss 
— Pe7ial  Code,  ss.  405,  i06— Cattle  Trespass  Act 
(I  of  1871),  s.  19. -The  accused  was  Sub- 
Inspector  of  Police  at  the  Ihana  of  Dunyar,  A 
pony  was  brought  to  the  pound  at  the  police 
station  and  confined  there  under  Act  I  of  1871. 
The  books  kept  at  the  station  showed  that  the 
pony  had  been  sold  by  auction  under  the  Act 
and  purchased  by  one  Gopinath.  After  some 
time,  the  pony  had  eventually  been  purchased 
by  the  accused  from  a  vendor  from  Gopinath. 
The  Magistrate  found  on  the  evidence  that 
there  had  been  no  sale  under  Act  I  of  1871, 
and  convicted  the  accused  of  criminal  breach 
of  trust,  and  sentenced  him  under  s.  406  of  the 
Penal  Code.  Eeld,  the  conviction  was  illegal. 
There  must  be  an  entrusting  of  the  accused 
with  the  property,  and  evidence  that  he  dis- 
honestly misappropriated  it  ;  there  must  be  an 
intention  on  the  part  of  the  accused  to  cause 
wrongful  gain  or  wrongful  loss.  QUEEN  v. 
Rajkrishna  Biswas,  8  B.L.R.  App.  1  =  16 
W.R.  Cr.  52. 

(12) — Penal  Code,  s.  4:05— Criminal  breach  of 
trust.  —  An  ekka-driver  was  the  owner  of  a  pony, 
when  the  pony  fell  into  such  condition  of  dis- 
ease that  it  was  condemned  by  the  Municipal 
authorities.  It  then  came  into  the  custody  of 
a  Magistrate  who,  in  the  ordinary  course,  would 
have  ordered  it  to  be  destroyed,  but,  being 
actuated  by  humane  motives,  handed  the  pony 
over  to  the  aocuBed,  who   professed  to  be  the 
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Secretary  of  a  Society  for  the  maintenance  of 
incurable  animals-  Having  kept  the  animal 
for  some  time,  the  accused  sold  it  to  the  ekka- 
driver.  Held  that  the  accused  was  guilty  of 
criminal  breach  of  trust.  QueeN-EmpRESS 
v.  GAURI  ShANKAR,  A.W.N.  1894,  197. 

(13) — Partner — Master  and  servant. — The 
accused  was  convicted  of  criminal  breach  of 
trust  in  respect  of  the  value  of  goods  he  was 
asked  to  sell.  The  contention  was  that  the 
conviction  could  not  be  sustained,  as  the  ac- 
cused was  a  partner  with  the  prosecutor.  Held 
by  Jackson,  J.,  that  the  finding  of  the  Magis- 
trate and  Sessions  Judge  on  the  evidence  was 
to  the  effect  that  the  prisoner  was  a  servant 
not  a  partner ;  but  that  such  finding  could  not 
be  interfered  with  by  the  High  Court  as  a 
Court  of  Revision,  unless  there  was  a  mistake 
in  law  ;  that  the  finding  was  legally  correct  ; 
that  the  defence  of  the  prisoner  could  not  be 
taken  to  mean  that  he  was  a  partner,  but 
merely  that  he  claimed  a  small  share  in  the 
profits,  and  that  such  claim  did  not  make  him 
a  partner,  as  an  agent's  remuneration,  a  share 
in  the  profits,  does  not  constitute  the  agent  a 
partner.  Held  by  Kemp  and  Mitter,  JJ.,  (re- 
leasing the  prisoner)  that,  though  the  allow- 
ance of  a  portion  of  the  profits  or  goods  does 
not  destroy  the  relation  of  master  and  servant, 
the  accused  in  this  case  distinctly  pleaded  that 
he  was  a  partner,  not  merely  that  he  was  en- 
titled to  a  share  of  the  profits  ;  that  the  lower 
Courts  did  not  specifically  decide  that  the  accus- 
ed was  a  servant;  and  that  the  prosecutor 
should  sue  for  an  account.  In  the  case  of  IjMiLi 
Chand  aOY,  9  W  R.  Cr.  37. 

(14) — Penal  Code,  s.  409— Kanungo  receiving 
salary  through  Government  — Threat  of  criminal 
prosecution — A  kanungo  appointed  to  collect 
rents  for  the  Maharajah  of  Benares  and 
receiving  his  salary  through  the  Government 
is  punishable  under  s.  409  of  the  Penal  Code 
for  criminal  breach  of  trust.  Where  a  threat  of 
criminal  prosecution  is  used  for  constraining 
the  accused  to  pay  up  moneys  misappropriated 
by  him  and,  after  a  portion  is  recovered,  a 
cDminal  complaint  is  preferred,  held  that  the 
conduct  of  the  complainant  is  improper  in  that 
it  is  in  diregard  of  the  real  objects  of  the 
criminal  law  and  that  a  criminal  prosecution 
should  not  be  used  as  a  means  of  recovering  a 
civil  debt.  EMPRESS  v,  Brij  KumAR  LAL, 
A.W.N.  1884,  lOS. 

{15)— Penal  Code,  s.  AOb— Breach  of  trust — 
Refusal  to  give  up  mortgaged  land. — A  refusal 
by  the  accused  to  give  up  land  alleged  to  have 
been  mortgaged  to  them,  the  mortgage  being 
denied,  could  not  be  treated  as  a  misappro- 
priation of  the  documents  of  title  amounting 
to  criminal  breach  of  trust  under  s.  405, 1.P.G- 
The  matter  in  dispute  would  be  but  of  the 
ordinary  description  which  vyould  form  tha 
subject  of  a  civil  suit.  REG  v.  JAFFIR  NaIK, 
2  B.HC.  127. 

(16  &  17) — Failure  to  account — Penal  Code, 
ss.  406, 407  and  408.— The  prisoner,  a  gomastah, 
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took  from  his  employers,  between  the  15th 
April  and  30th  June,  sums  amounting  to 
Rs.  600,  for  the  purchase  of  wood.  During 
that  period  he  supplied  wood  to  the  value  of 
Es.  234,  but  the  prosecutor  alleged  that  most 
of  that  was  to  be  set  off  against  the  balance  to 
the  debit  of  the  prisoner  for  the  year  before, 
and  that  the  value  of  the  firewood  was,  as  a  fact 
only  Rs.  34,  The  prisoner  was  charged  with 
criminal  breach  of  trust  as  a  servant.  The 
defence  was  that  he  had  purchased  wood  and 
made  advances  on  that  account  ;  but  this 
defence  was  proved  to  be  false.  The  Magistrate 
convicted  him,  but  the  Judge  held  it  was 
merely  a  failure  to  account,  and  acquitted  the 
prisoner.  Beld,  the  prisoner  was  guilty  of 
criminal  breach  of  trust,  WatSON  v.  GOLAB 
Khan,  l  BLR.  S  N   21  =  10  W.R.  Cr.  28. 

{IS)— Act  XIII  of  1850— Furnishing  false 
accounts. — Where  there  is  no  provision  in  the 
Penal  Code,  and  any  other  law  (such  as  the 
Breach  of  Trust  Law,  Act  XIII  of  1850)  pro- 
vides for  the  punishment  of  persons  furnishing 
false  accounts  such  persons  may  be  tried  under 
that  law.  Watson  &  Co.  v.  Bykantnath 
DASS,  a  W.R.  Cr.  80. 

(19) — Misappropriation  of  pay  of  thanna 
police — Penal  Code,  ss.  405,  409. — A  constable, 
who  dishonestly  misappropriates  to  his  own 
use  the  pay  of  his  thanna  police  entrusted  to 
him,  commits  the  offence  of  criminal  breach  of 

trust.  Queen  v.  Subdar  meeah,  Con- 
stable, 3  W.R.  Cp.  a. 

(20)-Fe7ial  Code,  Act  XLV  of  1860.  ss.  405, 
417. — Where  the  accused,  to  whom  silver  had 
been  entrusted  for  making  a  jewel,  introduced 
copper,  held  that  the  offence  committed  was 
criminal  breach  of  trust  and  not  cheating. 
Reg.  v.  Babaji  bin  Bhau,  i  B.HC.  Cr.  16. 

(21) — Penal  Code,  s.  iOS— Breach  of  trust — 
Temporary  loss- — An  offence,  under  s.  40S  of 
the  Penal  Cede,  is  committed,  even  where  the 
act  of  the  accused  was  to  cause  wrongful  loss 
to  the  complainant  for  a  time  only.  EMPEROR 
Tdlshidas  v.  Chhagan  Lal,  8  Bom,  L.R. 
951  =  5  Cr.  L.J.  5. 

(22) — Penal  Code,  s.  iQ5— Criminal  breach  of 
trust — Municipal  Chairman — Statement  as  to 
cash  in  hand. — A  Municipal  Chairman  was 
charged  with  criminal  breach  of  trust  for  stat- 
ing to  the  Maml?Jdar  who  examined  the  ac- 
counts on  a  certain  day  that  he  had  a  definite 
sum  of  money  in  hand,  while  the  accounts, 
showing  a  correct  cash-balance,  showed  also 
that  a  sum  in  addition  to  the  admitted  amount 
must  have  been  in  the  hands  of  the  Chairman 
as  due  to  petty  servants.  This  was,  however, 
paid  to  the  servants  two  days  later,  and  the 
failure  to  state  that  sum  appeared  to  have  been 
due  merely  to  a  desire  to  hide  the  delay  in  the 
payment  to  servants.  Held  that  no  offence 
was  made  out,  since  no  dishonest  intention  or 
dishonest  use  of  money  was  proved,  mere  delay 
in  payment  not  being  a  criminal  act,  and  that 
there  was  no  duty  oast  on  the  accused    to  pay 
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the  servants  on  any  particular  day.  Not  merely 
a  civil  breach  of  trust,  but  also  a  fraudulent 
intent  or  a  wilful  violation  of  trust  with  fraudu- 
lent design,  should  be  proved.  QUEENEM- 
PRESS  V.  ARDESHIR  MERWANJEE,  Rat.  Un. 
Cr.  C.  484  =  Cr.  Rg   50  of   1889.  (12  M.  51,  D.) 

{1^)— Penal  Code,  s.  i09— Burden  of  proof. — 
In  a  case  of  criminal  breach  of  trust  where  the 
accused  pleads  that  he  has  accounted  to  the 
complainant  and  paid  the  balance  of  the  money, 
the  burden  of  proving  non-accounting  and  non- 
payment is  on  the  prosecution  and  not  on  the 
accused.  QUEEN-Empress  v.  RAMCHANDRA 
Ganesh,  Rat.  Un.  Cr.  C.  860  =  Cr.  Rg.  27  of 
1898. 

(24) — Burden  of  proof. — Where,  in  a  charge 
of  criminal  breach  of  trust,  the  accused  pleads 
payment  to  the  proper  person,  the  burden  of 
proving  non-payment  is  on  the  prosecution  and 
not  on  the  accused.  QueEN-EmPRESS  v. 
Hari  Dagdu,  Rat.  Un.  Cr.  C.  872  =  Cr.  Rg. 
47  of  1896. 

(25)— Penal  Code,  ss.  403  and  405 — Immove- 
able property- — The  property  referred  to  in 
s.  405  must,  as  in  s.  403,  be  moveable  property, 
and  criminal  breach  of  trust  cannot  be  commit- 
ted in  respect  of  immoveable  property.  JUG- 
DOWN  SiNHA  V.  Queen-Empress,  23  C.  372 
(6  B.H.C.  Cr.  33.  F.)  [R.,  15  Cr.  L.J.  175  =  18 
C.W.N.  1146  =  22  Ind.  Cas.  751  ;  D.,  36  C.  758 
=  3Ind.  Cas.  189  =  10  Cr.  L  J.  253.] 

{26)— Penal  Code,  s.  A08—Charqe  under 
sectio7i  in  respect  of  general  deficiency  in 
accounts. — In  a  case  of  criminal  breach  of  trust 
under  s.  408,  a  count  based  upon  a  general  defi- 
ciency was  struck  out  of  the  indictment  by  the 
presiding  Judge  after  consultation  with  the 
Chief  Justice.  QueeN-EMPRESS  v.  PurSHO- 
TAM  DasS  MORARJEE,  24  C.  193.  [Apvr.,  2 
C.W  N.  341;  R.,  33  A.  36  =  7  A.L.J.  897  =  7  Ind. 
Cas.  186  =  11  Cr.  L.J.  442.] 

(27) — Penal  Code,  s.  406— CriwzinaZ  breach 
of  trust — Refusal  to  pay  money  on  ground  of 
claim  made  to  it  by  another. — Where  a  person 
was  employed  by  the  complainant  and  another 
person  to  take  their  paddy  for  sale,  but  refused 
to  give  the  complainant  the  amount  of  money 
realized  by  the  sale  of  his  paddy  on  the  ground 
that  a  portion  of  the  paddy  was  also  claimed 
by  the  other  parson,  held,  that  the  accused 
could  not  be  convicted  of  criminal  breach  of 
trust.  The  fact  that  the  other  person  had 
brought  a  suit  to  recover  the  sum  of  money 
claimed  by  him  would  be  a  complete  answer  to 
the  charge  and  meet  the  findings  of  the  Magis- 
trate that  the  claim  made  by  the  other  person 
was   fal?e.     RA-J    KISHORE  PATTER    v.     JOY 

Krishna  Sen,  28  C.  362. 

(28) — Penal  Code,  s.  iOQ— Criminal  breach 
of  trust  by  servant — Waste  paper  ordered  to  be 
destroyed— Appropriation  by  servant. — A  servant 
received  from  his  employers,  a  firm  in  Calcutta, 
some  bags  of  waste  paper  with  an  order  to  take 
them  to  their  yard  and  there  to  burn  and 
destroy  the   papers.     The  servant   instead    of 
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destroying  them  brought  some  of  them  to  Bow 
Bazaar  Id  Calcutta;  held,  that  the  act  committed 
by  the  accused  did  not  amount  to  an  offence 
under  s.  409.  EMPEROR  v.  PREO  NaTH 
CHOWDHRY,  29  C.  489.     (•2  C.W.N.  216,  F.) 

(29) — Penal  Code,  s.  406 — Criminal  breach  of 
trust — Dishonest  conversion  by  partner — Liabi- 
lity of  partner  to  account  lor  partnership  money, 
— In  a  partnership,  it  is  open  to  a  partner  to 
spend  the  money  he  receives  and  account  for 
it  .in  dealing  with  the  partnership  ;  and  such  a 
partner  is  plainly  entitled  to  be  called  upon  for 
an  account  of  the  expenditure  of  the  money 
which  he  has  received.  In  a  case  where  it  was 
not  satisfactorily  made  out  that  this  was  not 
done,  and  if  would  not  be  made  out  in  the 
absence  of  a  proper  demand  for  an  account,  it 
was  held  that  no  dishonest  conversion  oould  be 
found,  which  would  justify  the  conviction  of 
the  partner  under  s.  406,  Penal  Code.  DBBI 
Prasad  Bhagat  v.  NagarMuld,  35  C.  1108 
=  9Cr.  L  J.  74. 

{30)— Penal  Code,  ss.  406,  409— Gist  of  the 
offence— Jurisdiction  of  Magistrates. — S.  409 
does  not  require  the  property,  in  respect  of 
which  criminal  breach  of  trust  is  committed, 
to  be  the  property  of  the  Government,  but  only 
requires  that  it  shall  be  entrusted  to  a  public 
servant  in  his  capacity  as  such.  Where  a 
Magistrate  tried  a  case  which  properly  came 
under  s.  409,  and  which  was,  therefore,  triable 
by  the  Court  of  Session,  under  s.  406,  the 
High  Court  annulled  the  trial,  and  ordered  a  new 
trial  for  an  offence  under  s.  409,  Penal  Code, 
before  a  Court  of  Sessions.  In  the  matter  of 
Eamsoonder  PODDAR,  2  C.L.R.  315.  ^F.,  8 
Cr.  L.J.  160  =  1  S.L.R.  38.] 

(31)— Penal  Code,  ss.  213,  214,  406— Com- 
pounding  offences- — The  offence  of  criminal 
breach  of  trust,  being  one  into  which  the  ele- 
ment of  dishonesty  enters,  cannot,  under  the 
terms  of  ss,  213  and  214,  I.P.C,  be  lawfully 
compounded  In  the  matter  of  Reference  from 
the  Chief  Presidency  Magistrate.  6  C. 
L.R.  392. 

(32) — Penal  Code,  s.  409 — Approvriation  of 
property  ordered  to  be  destroyed.— Where  un- 
claimed rice  lying  at  the  Kidderpore  Docks 
was  advertised  for  sale,  but  before  sale,  it  was 
condemned  as  being  in  a  rotten  condition  and 
was  handed  over  to  the  Superintendent  of  the 
Health  Department  of  the  Calcutta  Corporation. 
held,  that  the  latter  had  not  committed  the 
offence  of  criminal  breach  of  trust  by  selling 
the  property  and  retaining  the  sale  proceeds, 
instead  of  destroying  it  EMPRESS  v.  WILKIN- 
SON, 2  C.W.N.  216.      [.P.,  29  C.  489.] 

(33)— Penai  Coie,  ss.  408  and  414 — Abeiinent 
of  criminal  breach  of  trust  by  servant. — In 
order  to  sustain  a  conviction  for  the  abetment 
of  criminal  breach  of  trust  by  a  servant,  it 
must  be  proved  that  the  accused  knew  that,  in 
respect  of  such  transaction,  the  servant  was 
acting  dishonestly  and  was  committing  a 
■breach  of  trust,  and   that   the  accused  abetted 
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the  servant  in  doing  it.     BAD  GOBIND    SHAHA 
V.  Empress,  4  C.W.N.  309. 

134) — Criminal  breach  of  trust  by  servant — 
Prosecution  by  oiuner  on  taking  the  management 
from  the  Court  of  Wards. — The  owner  of  an 
estate,  on  assuming  management  thereof,  is 
competent  to  prosecute  a  servant  of  the  Court 
of  Wards  for  criminal  breach  of  trust  commit- 
ted during  the  management  of  the  estate  by 
the  Court.     TARAKNATH  NUNDY  v.  GOBINDA 

Chandra  Mitra,  5  C.W.N.  248. 

[35)— Abetment — Conviction  of  abettor  on  the 
uncorroborated  confession  of  the  prhicipal  offen- 
der,— Where  a  person  was  charged  with  abet- 
ment of  criminal  breach  of  trust  and  the  only 
evidence  against  him  was  a  confession  by  the 
principal  offender,  who  had  pleaded  guilty, 
held,  that,  in  the  absence  of  any  corroboration 
of  the  confession,  it  was  not  proper  to  convict 
the  accused.  NiKUNJA  BEHARI  Roy  v. 
Queen-Empress,  5  C.W.N.  294. 

(36)— Penai  Code,  ss.  23,  24.  109  and  408— 
Criminal  breach  of  trust  by  a  servayit. — Where 
a  person,  entrusted  with  some  blocks  of  wood 
engraving  for  the  purpose  of  having  a  catalogue 
printed  for  the  complainant,  allowed  his  brother 
to  use  the  block  to  print  his  catalogue,  held, 
that  saoh  act  constituted  criminal  breach  of 
trust.  Keshab  Chandra  Boral  v.  Nitya- 
NDND  Biswas,  6  C.W.N.  203   (3  m.h.c.  App. 

6,  D.) 

(37)— Penal  Code,  s.  405 — Criminal  breach  of 
trust — Leaving  box  in  accused's  house— Claim 
of  debt — Refusal  to  allow  removal  of  box  till 
payment  of  debt.— Held,  that  the  refusal  of  the 
accused  to  allow  the  complainant  to  remove  a 
box  left  in  his  (accused's)  house  by  the  latter, 
unless  a  debt  claimed  by  the  accused  to  be  due 
to  him  from  the  complainant  was  paid,  did  not 
amount  to  a  criminal  breach  of  trust,  inasmuch 
as  there  was  no  evidence  that  the  accused  dis- 
honestly misappropriated  or  used  or  disposed 
of  the  box.  In  re  AdinarayaNA  IYER,  17 
M.L.J.  413  =  6  Cr.  L.J.  330. 

{38)— Penal  Code,  ss.  403.  405,  415  and  108 
— Criminal  breach  of  trust — Manager  of  Pro- 
vide7U  Institution  permitting  proprietor  to  receive 
monies  tvhich  sJiould  have  been  in  deposit  in 
Bank — Contract  so  to  permit— Manager  not 
guilty  of  breach  of  trust  or  abetment.— The  ac- 
cused B,  the  manager  of  a  Provident  Institu- 
tion, und&rtook  by  his  security  bond  to  make 
himself  civilly  and  criminally  liable  to  the 
proprietor  for  the  management  of  the  entire 
concern,  the  safe  custody  and  proper  applica- 
tion of  funds,  but  the  proprietor  and  his  agent 
were  at  liberty  to  take  charge  of  money,  papers, 
etc.,  relating  to  the  Institution.  B  allowed 
the  proprietor  to  receive  a  sum  of  money  from 
a  diploma-holder,  which  should,  according  to 
the  Prospectus  and  Rules,  be  deposited  in  the 
Bank  for  meeting  death  claims,  and  the  pro- 
prietor misappropriated  the  same.  Held,  on 
a  charge  of  criminal  breach  of  trust  or  abetment 
thereof,  the  accused  was  not  guilty,  as  he  could 
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not,  under  his  contract,  prevent  the  proprietor 
and  his  agent  from  taking  the  money.  There 
was  no  contract  between  B.,  and  the  diploma- 
holders,  and  be  cannot  be  said  to  have  held 
the  subscription    in    trust  for  their    nominees. 

Public  prosecutor  v.  Kamal  Krishna 
BOSE,  5  M  L.T.  141. 

(39) — Penal  Code,  s.  405 — Criminal  breach  of 
trust —  "  Dishonestly  "  explained. — The  word 
"  dishonestly  "  means  the  doing  an  act  with  the 
intention  cf  causing  wrongful  loss  or  wrongful 
gain ;  and  wrongful  gain  is  gain  by  unlawful 
means  of  property  to  which  the  person  gaining 
is  not  legally  entitled.  For  either  wrongful  loss 
or  gain,  the  property  must  be  lost  to  the  owner 
or  the  owner  must  be  wrongfully  kept  out  of 
it.  The  deterioration  of  an  article  pledged  with 
another  by  use  is  not  such  a  loss  of  property  to 
the  owner  and  the  wrongful  use  of  the  property 
by  the  pledgee  is  not  such  a  gain  to  him.  HIGH 
€ourt  Proceedings,  18th  Sep.  1866,  i 
Weir  460  =  3  M.H.C.  App.  6.  [ii.,  6  C.W.N. 
203.] 

i^Q)  — Penal  Code,  s,  406 — Cri7ninal  breach  of 
trust  by  a  pledgee. — A  person,  who  pledges  what 
is  pledged  to  him,  may  be  guilty  of  criminal 
breach  of  trust.  There  are  two  elements  to 
constitute  the  cSence,  (1)  the  disposal  in  viola- 
tion of  any  direction  of  law  or  contract,  express 
or  implied,  describirg  the  mode  in  which  the 
trust  ought  to  be  discharged,  (2)  and  such  dis- 
posal must  be  made  dishonestly.  Great  caution 
ought  to  be  used  in  drawing  the  inference  of 
dishonesty  from  a  breach  of  duty  imposed  by 
civil  law.  Whether  it  should  be  drawu  or  not 
is  a  question  in  each    particular  case.     HIGH 

Court  proceedings,  ssrd  May  1871,  No. 
985,  1  Weir461  =  6M.H  C.  App.  28. 

(41) — Penal  Code,  s.  406 — Criminal  breach 
of  trust — Misappropriation  of  money  that  ought 
to  be  sent  to  the  treasury. — Where  the  accused, 
whose  duty  it  was  to  send  immediately  to  the 
treasury  sums  received  by  him,  retained  small 
aums  without  immediately  entering  them  ia 
his  accounts,  and  also  mixed  the  employer's 
money  with  his  own,  held,  that  the  accused 
■was  guilty  under  s.  406.  hire  PONNAMBALam 
PlLLAl,  1  Weir  462. 

(42) — Penal  Code,  s.  406 — Agreement  with 
person  guilty  of  embezzlement  for  refund  of 
money  embezzled,  effect  of. — An  agreemeut 
allowing  a  person,  who  had  committed  crimi- 
nal breach  of  trust,  to  refund  the  property 
misappropriated  cannot  operate  to  bar  a  subse- 
quent prosecution  for  the  oQenoe  of  criminal 
breach*  of  trust.  In  re  Mayandi  PILLAI, 
1  Weir  462. 

(43) — Penal  Code,  s.  406 — Entrusting  pro- 
perty in  order  to  prevent  it  frovi  being  taken 
in  execution  of  decree — Misappropriation, — The 
fact  that  the  complainant  entrusted  the  accus- 
ed with  his  flock  in  order  to  evade  the  payment 
on  the  execution  of  a  decree,  whioh  might  be 
issued,  is  not  a  legal  defence  which  will  justify 
the  accused  in  selling  the  animals  and  appro- 
priating the  sale  proceeds  to  his  own  use. 
In  re  Chinna  Karuppa  Muppan,  1  Weir  463. 
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(^i:)— Penal  Code,  s.  405 — Entrusting  of  pro- 
perty for  raising  a  loan — Raising  a  larger  sum 
and  applying  the  additional  money  to  his  own 
use,  effect  of. — The  prisoner  was  entrusted  with 
dominion  over  a  pair  of  ear-rings  for  the  pur- 
pose of  raising  Rs.  7  upon  them,  and  creating 
a  lien  upon  them  to  that  amount  only.  The 
accused  obtained  a  larger  sum  and  created  a 
greater  lien,  and  then  applied  the  additional 
money  to  his  own  use.  Held,  that  the  accused 
was  guilty  of  criminal  breach  of  trust.  In  re 
GURUMAHANTY  APPALASAMY,  1  Weir  464. 

(45)  —Penal  Code,  s.  408 — Delay  in  remitting 
money  to  treasury. — Where  a  village  officer- 
delayed,  for  four  or  five  months,  in  remitting 
the  kisc  amount  to  the  treasury,  held,  that 
the  officer  was  guilty  of  an  oSence  under  s.  408. 
Held,  also,  that  it  may  be  difficult  to  separate 
carelessness  from  dishonest  misappropriation 
and  to  say  where  the  one  ends  and  the  other 
begins.  HIGH  COURT  PROCEEDINGS.  19TH 
November  1880,  No.  2340,  l  Weir  464. 

(46) — Penal  Code,  s-  408 — Criminal  breach 
of  trust  by  servant—  Effect  of  servant  executing 
a  bond  for  the  amount  mis'tpprcpriated, — Where 
a  servant  committed  criminal  breach  of  trust, 
held,  that  the  circumstance  that  the  employer 
had  taken  a  bond  for  the  amounts  misappro- 
priated or  for  amounts  similarly  misappro- 
priated, would  not  prevent  the  prosecution  or 
convictiou  of  the  accused  for  the  oSence.  But 
the  accused  would  be  entitled  to  prove  that  the 
terms  of  his  employment  were  such  that  the- 
omission  to  make  payment  of  the  sums  collect- 
ed amounted  only  to  a  debt.  ZaminDAR  OP 
Yettiyapuram  v.  Ramasami  Nadan,  1 
Weir  465. 

HI)— Penal  Code,  s.  i09— Village  shroff  re- 
ceiving grain  in  payment  of  public  revenue — 
Misappropriation  of  the  grain. — Where  a  village 
shrofi,  whose  duty  it  was,  among  other  things, 
to  assist  in  collecting  the  revenue,  received 
grain  from  certain  ryots  and,  in  return,  granted 
receipts  for  the  public  revenue,  as  if  for  money 
received,  held,  that  the  shroff  could  not  be  con- 
victed of  criminal  breach  of  trust  of  the  grain 
so  received,  inasmuch  as  the  accused  were  not 
authorised  to  receive  the  public  revenue  in  kind, 
and  as  the  party  who  so  delivered  the  grain  did 
not  thereby  discharge  himself  from  liability 
for  the  revenue.    HIGH  COUUT  PROCEEDINGS, 

12th  February  1869,  l  Weir  465  =  4  M  H.C. 
App.  32. 

(48) — Penal  Code,  ss.  409  and  417 — Eurnam. 
receiving  illegal  payment. — The  accused  was 
charged  with  criminal  breach  of  trust  and  also 
of  cheating  in  respect  of  the  following  :  —  (1) 
payment  from  ryot,  as  part  of  the  assessment 
for  a  fasli  or  three  poramboke  fields  for  which 
the  accused,  subsequently,  on  the  same  day, 
issued  two  forged  pattahs  to  the  ryot ;  (2) 
payment  from  a  ryot  as  costs  of  demarcation 
stones  for  two  waste  fields,  one  of  which  the- 
ryot  was  cultivating  v?ithout  leave  ;  (3)  pay- 
ment from  another  ryot  as  for  assessment  on  a 
piece  of  waste  land  which  the  accused  promised 
to  get  for  him  without  a  darkhast  and  as  fotr 


1349  THE  ALL  INDIA  DIGEST. 


1350 


Criminal  Breach  of  Trust — continued. 

cost  of  demarcation  stones  to  be  fixed  for  the 
said  lands.  Held,  that  the  payments  made  to 
the  acousel  were  not  made  under  such  circum- 
stances that  it  could  be  said  that  the  accased 
received  them  as  Government  money  or  in 
trust  for  Government.  Held,  further,  that  the 
accused  was  not  guilty  of  cheating,  as  the  per- 
sons who  gave  the  money  must  clearly  have 
known  that  the  m^ney  was  not  to  be  pnid  to 
the  Government.  In  re  RENG.'VSAWMI  AYYAN- 
GAR,  1  Weir  466. 

{A9)~Penal  Code.  s.  402— Criminal  breach  of 
trust  by  public  sert^ant,  what  amounts  /o.  — The 
accused,  a  petty  officer  in  the  Salt  Department, 
was  empowered  to  sell  salt  at  reduced  prices  to 
fishcurer.s  (ticket-holders).  The  charge  against 
him  was  that  he  really  bought  salt  for  himself 
at  reduced  rates,  entering  the  sales  in  the 
Government  books  as  if  made  to  ticket-holders, 
thus  defrauding  Government  of  the  difierence 
in  the  price  of  the  salt.  Held,  that  the  ofl&cer 
was  guilty  of  the  offence  of  criminal  breach  of 
trust    by     a    public    servant       GOVERNMENT 

Pleader  v.  Bal-,yy.^,  1  Weir  467. 

(50)  —  Criminal  breach  o/  trust  by  public  ser- 
vant— Nazir. — The  petitioner,  a  Nazii-  of  the 
Court  of  the  Cantonment  Magistrate,  was  con- 
victed of  the  offence  under  s.  409.  I.P.C.,  for 
having  criminally  misappropriated  the  sum  o! 
Rs.  52-6  3  out  of  the  Government  money  in 
his  charge.  It  appeared  that  the  accused  in- 
tended to  restore  this  money  to  the  Government. 
It  was  also  found  that  the  accounts  in  the  books 
were  kept  all  right  and  there  appeared  to  have 
been  along  standing  practice  in  the  offioe, 
among  the  officials  employed,  to  receive  advanc 
es  of  moneys  out  of  the  cash  with  the  accused 
according  to  their  requirements,  generally  out 
of  mutual  regard,  and  then  to  re-pay  them 
when  the  salaries  were  drawn  from  the  Treasury 
and  that  the  accused  had  made  advances 
when  the  cash  was  found  to  be  deficient.  The 
accused  made  good  the  deficiency  when  he  was 
ordered  by  the  Cantonment  Magistrate  to 
refund  it.  Held,  that  there  was  no  dishonest 
misappropriation  or  conversion  or  use  within 
the  meaning  of  s.  405  of  the  Indian  Penal 
Code  and  that  the  accused  was  entitled  to  be 
acquitted.  iMAM  DlN  v.  EMPEROR,  39  P.L. 
R.  1902. 

(51) — Mere  retention  of  money — Penal  Code, 
s.  405. — Mere  retention  of  the  money  received 
by  an  accused  person  as  diet-money  in  his 
capacity  as  Naib  Nazir,  would  not  amount  to 
misappropriation  and  if  he  produces  the  money 
when  asked  for  it,  clear  proof  must  be  given  of 
its  use  or  conversion  in  the  meantime.  Fur- 
ther where  the  accused  has  given  security  for 
the  money  placed  in  his  hands,  there  would  be 
a  reasonable  presumption  that,  if  he  kept  the 
money  in  his  possession  until  he  was  told  to 
re-pay  it,  he  did  not  convert  it  to  his  own  use. 
Empress  v.  Ramaji,  2  C.P.L.R.  161. 

(52)— Penal  Code,  s.  iOd— Embezzlement  of 
public  money. — If  an  accused  person  receives 
pablio   money  and  does  not   pay   it   into   the 
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treasury  and  it  is  not  shown  to  have  left  his 
possession,  the  proper  inference  would  be  that 
he  embezzled  it.  POLICE  v.  MOHAMMED 
ALI,  Colm.  Dig.  Or.  33  of  1876. 

{5^)— Penal  Code,  s.  i06—Crimmal  breach 
of  trust — Loan — Deposit, — Upon  a  charge  of 
criminal  breach  of  trust,  the  accused  pleaded 
that  the  amount  claimed  by  the  complamants 
was  due  by  them  as  a  debt  but  having  sustain- 
ed losses  in  business  they  were  unable  to  pay 
it.  Held,  that  in  such  cases  the  crucial  test  is, 
was  the  sum  due  to  the  complainants  owed  by 
the  accused  as  a  debt,  or  was  it  held  by  them 
as  trust  money  for  the  complainant^-  over  which 
they  had  no  right  of  disposition  of  any  kind. 
Held,  upon  the  evidence,  that  the  accused 
most  be  considered  to  have  acted  as  the  com- 
plainant's bankers,  and  the  relation  between 
banker  and  customer  is  in  law  that  of  debtor 
and  of  creditor  RansHAN  RaI  v.  EMPEROR 
135  PL. R.  1901  =  32  P.R.  1901.  Cr.  (95  P.r' 
1885,  R.) 

{5i)~Servant  of  agent  of  a  firm—S.  409, 
Penal  Code—Agent  entirely  responsible— Mis- 
appropriation by  agent — Liability  of  servant, — 
Where  a  branch  firm  employed  purchasing 
agents  who.  in  their  turn,  employed  the  accused 
as  their  servant,  and  where  the  purchasing 
agents  were  charged  with  criminal  breach  of 
trust  as  agents  under  s.  409,  and  the  servant  for 
criminal  breach  of  trust  as  a  servant,  held,  that 
the  servant  could  not  be  convicted  of  the  offence, 
as  he  was  not  the  servant  of  the  firm,  the 
purchasing  agents  having  taken  the  sole 
responsibility,  as  no  specific  amount  had  been 
proved  to  have  been  embezzled  by  him  and  as 
he  was  not  proved  to  have  abetted  the  purchas- 
ing agents.  Uttam  Chand  V.  Emperor  2P 
R.  1902,  Cr.  =  9  P  L.R  1902.  (58  PR.  1900,  D. 
Cr.  Misc..)     [R.,  18  P.W.R.   1908,  Cr.] 

{5S)— Penal  Code,  s.  i06— Position  of  shroff 
of  a  Battery — Deficiency  of  Government  monies 
in  his  hands— Crimijial  breach  of  trust — 
Essence  of  misapproprtation. — The  shroff  of  a 
Battery  holds  the  position  of  a  cashier  with 
reference  to  the  custody  of  Government  monies 
entrusted  to  him,  and  his  failure  to  produce 
cash  for  the  entire  balance  due  out  of  the 
amount  so  entrusted  amounts  to  a  criminal 
breach  of  trust  A  contract  of  a  special  nature 
to  keep  a  certain  fund  intact,  and  not  to  mix 
it  with  the  other  cash  he  holds  in  his  hands  for 
his  business,  must  be  established,  before  a  person 
can  be  held  to  be  a  trustee  of  that  fund  It  is 
doubtful  whether  a  mere  contract  that  he 
should  always  be  ready  to  show  that  he  has  in 
hand  a  sutn  equal  to  the  balance  of  Government 
monies  in  his  hands  would  suffice.  For.  the 
essence  of  misappropriation  of  property  is  that 
the  property  itself  should  not  be  at  the  disposal 
of  the  accused  person    according    to   his   wish. 

Hira  Lal  v.  King-Emperor,  19P.R.  i908, 
Cr. 

(56) — Police  officer  entrusted  with  property  by 
a  traveller  for  protection. — A  thana  officer 
entrusted  with  property  for  its  protection  by  a 
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traveller,  who  believed  himself  to  be  dying, 
would  be  guilty  of  an  ofieuce  under  s.  409, 
I. P.O.,  if  he  misappropriated  it  as  the  accused 
entrusted  with  the  property  in  his  capacity  as  a 
public  servant,  who  was  empowered  under  s.  95, 
Grim.  Pro.  Code,  1872,  to  receive  the  property 
to  prevent  the  commission  of  an  cfience,  i.  e., 
theft  by  other  persons  taking  advantage  of  the 
illness  or  death  of  the  traveller.  BHAG  SINGH 
V.  Crown,  24  P.R.  1876,  Cr. 

(57)  — Criminal  breach  of  trust,  if  a  compound- 
able  offence. — A  charge  of  criminal  breach  of 
trust  is  not  compounuable;  the  dishonest  intent 
being  a-n  essential  ingredient.  EMPRESS  v. 
Eahim  BAKSH,  30  P.R.  1879,  Cr. 

(58) — Banker  and  customer — Moneys  of  cus- 
tomer used  by  Banker  for  his  own  purpose. — 
Moneys  due  to  a  customer  from  a  banker  are 
simply  due  as  debts  and  are  fully  at  the  disposal 
of  the  banker.  The  latter  is  not,  therefore, 
guilty  of  criminal  breach  of  trust  in  using  them 
for    his    own     purpofc.      RAUSHAN      Rai    v. 

Emperor, 32  P.R  1901,  Cr.  =  133  P.L.R.  1901. 

(95  P.R.  1885.  B.) 

(59) — Servant  taking  money  entrusted  to  him 
to  be  taken  to  another  place — Necessity  for  proof 
of  actual  concession. ■■'WheTe  a  servant  is  charged 
with  criminal  breach  of  trust  of  his  master's 
money,  it  is  not  necessary  for  the  prosecution 
to  show  that  the  accused  has  actually  expended 
any  portion  of  the  money.  The  first  possession 
being  lawful,  the  ofience  consi.sts  in  a  mental 
act  or  intent  to  deprive  his  master  of  his  pro- 
perty without  a.ny  outward  or  visible  trespass. 
Where  a  servant  entrusted  with  money  for  the 
purpose  of  taking  it  to  one  place  walks  away 
■with  the  amount  to  another  place,  he  is  guilty 
of  criminal  breach  of  trust,  although  he  has 
not  spent  any  portion  of  the  money.  KeSHO 
RAM  v.  EMPRESS,  36  P  R.  1889,  Cr.     • 

[60)— Penal  Code,  ss.  406,  ^OS— Criminal 
breach  of  trust— Defective  charge — Crim.  Pro. 
Code  (1898),  ss.  222,  234,  439.— SeW,  that,  in 
the  case  of  crimir*!  breach  of  trust,  a  general 
charge  of  embezzlement,  mentioning  the  gross 
sum  misappropriated,  as  laid  down  in  sub- 
section (2)  of  s.  222  of  the  Cede  of  Criminal 
Procedure,  is  sufficient,  but  it  is  defective  and 
must  fall  through,  where  the  accused  appears 
to  have  been  prejudiced  by  not  having  any 
definite  charge  to  answer.  MOHAMMAD  SHAH 
V.  Crown,  16  P.W.R  1907,  Cr.=6  Cr.  L.J. 
137.     (2  P.R.  Cr.  1895,  24  A.  264,  25  M.  &1  R.) 

(61) — Stake-holder  misappropriating  stakes 
— Penal  Code,s,  406. — The  holder  of  the  stakes 
of  a  wager,  who  appropriates  them  or  converts 
them  to  his  own  use  without  the  consent  of 
the  depositor  or  of  the  winner  of  the  wager,  is 
liable  to  conviction  under  s.  406,  Penal  Code, 
The  words  "by  unlawful  means"  m  the  defini- 
tion of  "  wrongful  gain  "  and  "  wrongful  loss  " 
are  intended  to  refer  to  an  act  which  would  ren- 
der the  doer  liable  either  to  a  civil  action  or  to 
a  criminal  prosecution .  Nga  TE  v.  KinG-EM- 
PEROR,  2  L.B.R.  216.  (L.B.R.  1872—1892, 
130,  overruled.) 
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(62) — Penal  Code,  s.  405 — Money  advanced 
for  a  specific  purpose,  misappropriation  of,  cons- 
titutes the  offence  of  criminal  breach  of  trust. — 
The  accusea  was  convicted  and  sentenced  en  a 
charge  of  criminal  breach  of  trust  for  having 
misappropriated  the  money  lent  to  him  to  buy 
paddy  with,  in  pursuance  of  an  agreement, 
under  which  be  was  to  sell  the  paddy,  so  bought, 
to  the  complainant.  Held,  the  money  was 
advanced  for  a  specific  purpose,  and,  apart  from 
that  purpose,  it  would  not  have  been  advanced 
at  all  and,  the  relation  of  debtor  and  creditor 
not  being  incompatible  with  the  existence  of  a 
trust  m  respect  of  the  money  advanced,  buoh 
money  must  be  regarded  as  having  been  entrus- 
ted to  the  accused  within  the  meaning  of  s.  405 
of  the  Code.  THA  PO  v.  KINGEMPEROR,  3 
L.B.R.  200  =  4  Cp.  L.J.  466.  (2Bnr.  L.R.  9,  F.; 
2  Bur.  L.R.  11,  Diss.)  [E.,  13  Cr.  L,J.  269  = 
14Ind.Cas.  653  =  5  Bur.  L.T.  11  =  6  L.B.R. 
46,  13  Cr.  L.J.  888  =  17  Ind.  Cas.  824  =  5  Bur. 
L.T.  143  =  6  L.B.R.  62.] 

(63)— PenaZ  Code,  s.  406 — Criminal  breach 
of  trust — Hypothecation  by  accused  of  all  his 
claims  as  a  contractor  against  Government — 
Undertaking  to  convey  all  cheques  drawn  in  his 
favour — Cashing  cheques  and  appropriating  pro- 
ceeds in  violation  of  the  undertaking — Whether 
constitutes  criminal  breach  of  trust. — An  accused 
person  hypothecated  by  a  written  contract  to 
the  applicant  all  his  claims  as  a  contractor 
against  the  Government  in  respect  of  work  done 
and  materials  supplied  to  the  Executive  Engi- 
neer, and  undertook  "  regularly  and  without 
fail  "  to  "convey  and  make  over"  to  the  appli- 
cant all  cheques  drawn  by  the  said  Executive 
Engineer  in  his  favour,  to  "  hold  the  same  unto 
the  use  of  the  applicant,  and  not  under  any 
circumstances  to  cash  any  bill  or  cheque  or 
otherwise  appropriate  the  proceeds  thereof  with- 
out the  knowledge  and  consent  of  the  applicant." 
The  accused  cashed  two  cheques  and  misap- 
propriated the  proceeds  in  violation  of  the 
contract.  Held,  such  misappropriation  amount- 
ed to  a  criminal  breach  of  trust.  SHUDUTHROY 
BISSESHURDAS  v.  AGAMA  MiSTRY.  U.B.R. 
1908,  1st  Qaarter.  Penal  Code,  13  =  8  Cr.  L.J. 
24.  (5  W.R.  Cr.  230,  U.B.R.  1902-1903,  Penal 
Code,  9,  R.) 

(64) — Pe7ial  Code,  s.  ^Qb— Failure  to  account 
for  money  entrusted — Criminal  breach  of  trust 
whether  constituted. — Failure  to  account  for 
money  by  the  person  to  whom  it  has  been  en- 
trusted may  constitute  the  offence  of  criminal 
breach  of  trust  under  s.  405,  Penal  Code.  GlR- 
SHAM  V.  MUTUSAMY,  U.B.R.  1909.  1st  Quar- 
ter. Penal  Code.  21  =  11  Cp.L  J.  44  =  4  ind.  Cas. 
762.  (9  A.  666,  Diss.;  U.B.R.  1904-1906,  1st 
quarter  Penal  Code,  19,  R.) 

(65,  m)— Penal  Code,  s.  iOd— Subject-matter 
of  breach  of  trust  not  belonging  to  Government — 
Crim.  Pro.  Code,  s.  222  (2) — Inclusio^i  of  vari- 
ous items  in  one  charge. —  Held,  8.  409,  I. P.O., 
does  not  require  the  property,  in  respect  of 
which  criminal  breach  of  trust  is  committed, 
to  be  the  property  of  the  Government,  but  only 
requires  that  it  shall  be  entrusted  to  a  public 
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servant  in  his  capacity  as  such  public  servant. 
The  inclusion  of  various  items,  in  respect  of 
which  the  criminal  breach  of  trust  was  alleged 
to  have  been  committed,  in  one  charge,  does 
not  vitiate  the  trial,  as  such  a  procedure  is  in 
accordance  with  the  provisions  of  s.  222  (2), 
Grim.  Pro.  Code.  EMPEROR  v.  ADI  BUX,  8 
Cf.  L.J   160  =  1  S.L.R.  38,  Cr. 

(67) — Criminal  breach  of  trust — Penal  Code, 
s.  408. — On  a  Court  Inspector  having  no 
authority  to  delegate  to  a  constable  the  custody, 
etc.,  of  Government  money,  delegating  to  him 
the  said  functions,  taking  no  doubt  private 
security  for  his  safeguard,  and  on  the' constable 
dishonestly  converting  the  money  to  his  own 
use,  held  that  the  case  fell  under  s.  408,  Penal 
Code,  notwithstanding  subsequent  restorations 
by  the  constable.  QUEEN  v.  BaNEE  MADHUB 
GHOSE,  8  W.R.  Cr.  1. 

See  Compounding  Offence,  i  M,  I9i. 

See  Grim.  Pro.  Code,  1898,  ss.  179,  I8i  (2) 
and  190  (c),  4  M.L.T.  481  =  9  Cr.  L.J.  92. 

See  Crim.  Pro.  Code,  1898,  ss.  181  (2)  and 
531.  9  P.L.R.  1902. 

See  Crim.  Pro.  Code,  1898,  ps.  222,  234,  24 
A.  254  =  A.W.N.  1902,  44,  31  C.  928  =  8  CW. 
N,  807. 

See  Crim.  Pro.  Code.  189S,  s.  562,  U.B.R. 
1897—1901.  Vol.  I.  138. 

Charge  of — Conviction  for  cheating,  whether 
sustainable —  See    JOINDER    OF    CHARGES  — 

Misjoinder  of  charges,  9  Cr.  L.J.  406-^1 
Ind.  Cas.  867. 

See  Joinder  of  Charges— When  legal, 
29  M.  558  =  5  Cr.  L.J.  133,  7  A.  174,  F.B. 

Property  must  be  received  or  regained  within 
jurisdiction  of  the  trying  Court — S^e  JURISDIC- 
TION OF  Criminal  Courts— General,  8 
Ind.  Gas.  595  =  3  Bur.  L.T.   10. 

See  Jurisdiction  of  Criminal  Courts- 
General,  19  A.  111=  A. W.N.  1896,  191.  A. 
W.N.  1883,  88. 

See  Penal  Code,  s.  4ii,  2  N.W.P.  312. 

See  Release  on  Probation  of  Good 
Conduct,  i  l.b.r.  142. 

See  Revision— Matters  pertaining  to 
Evidence,  19  B.  714  =  Rat.  Ud.  Cr.  C.  707  = 
Cr.  Rg.  40  of  1894. 

See  Theft  —  Things  in  respect  of 
which  the  offence  of  theft  Cannot 

BE  committed,  1  W.R.  Or.  2. 

See  Theft— Things  which  may  be  the 
SUBJECT  OF  Theft,  2  W,R.  Cr.  55. 

See  Theft— Miscellaneous,  Rat.  Un. 
Cr.  C.  928  =  Cc.  Rg.  36  of  1897. 

CFiminal  Case. 

See  Transfer  of  Criminal  Cases. 

(1) — Not  to  be  throion  out  as  civil,  but  to  be 
investigated. — It  is  no  answer  to  a  criminal 
charge  to  say  that  a  civil  action  should  be 
brought;  for  "a  charge,  properly  laid  under  the 
Penal  Code,  should  be  investigated  even  if  the 


Criminal  Case — continued. 

case  be  one  in  which  a  civil  action  will  lie." 
Emperor  v.  SAbalsang,  4  Bom.  L.R.  936. 
(10  W.R.  40,  Cr..  R.) 

(2)— St.  11  and  12  Vic,  c.  42,  s.  50— Insol- 
vency ending  in  imprisonment,  e1}e.ct  of — Punish- 
ment for  contempt  of  Court,  conditions  for.— An 
insolvent,  seeking  the  betiefit  of  the  Insolvent 
Act,  was  found  to  defeat  the  object  of  the  Act 
by  wilfully  preventing  aud  purposely  withhold- 
ing the  produetion  of  letters  written  to  him. 
No  charge  was  framed  against  him  regarding 
this  :  and  no  pointed  question  was  asked  him 
during  the  proceedings  :  yet,  at  the  termination 
of  the  proceedings,  he  .was  sentenced  to  a  term 
or  imprisonment,  under  the  provisions  of  s.  50 
of  the  Act.  Held,  reversing  the  sentence,  that 
the  proceedings,  so  far  as  they  resulted  in  im- 
prisonment amounted  to  a  criminal  charge;  and 
in  all  criminal  cases,  it  was  necessary  that  there 
should  be  a  charge,  a  finding,  and  a  conviction, 
as  a  foundation  for  the  sentence  :  everything 
should  be  strictly  and  accurately  pursued  :  and 
if,  in  any  one  of  these  three  points,  ;*  substantial 
defect  should  appear,  it  would  be  a  ground  for 
reversing  the  proceeding  :  and  that  no  person 
should  be  punished  for  oonrempt  of  Court,  which 
is  a  criminal  oSence,  uoless  the  specific  ofience 
alleged  against  him  be  distinctly  slated,  and  an 
opportunity  of  answering  it  given  to  him. 
Valabhdas  Jairam  v.  NARRONJEE  Perma- 
Nand,  5  Bom.  L.R.  343  =  27  B.  395. 

{3)— Evidence  Act,  s.  101— Criminal  cases — 
Adjudication  on  mere  probabilities. — The  Court 
ought  not  to  judge  a  criminal  case  on  mere 
probabilities  as  if  it  were  a  civil  action,  or  con- 
travene the  well-known  principle  of  law  that 
the  burden  of  proof  lies  on  the  Crown,  not  at 
all  00  the  accused;  and,  unless  the  evidence  is 
such  as  to  enable  the  Court  to  judge  rather  than 
to  conjecture,  the  accused  should  not  be  called 
upon  to  make  his  defence.  QueEN-EMPRESS 
V.  Ganesh  BHIKAJI.  Rat.  Ua  Cr.  C  772  = 
Cr.  Rg.  36  of  1893. 

(4) — Re-opening  a  criminal  case  disposed  of  in 
default  of  appearance— Inherent  powtr  of  Court 
to  rehear — Judgment  sianed  and  sealed — Crim. 
Pro.  Code  (Act  Y of  1898),  s.  440.— A  Court  has 
power  to  re-open  and  dispose  of  a  criminal  case, 
which  has  been  previously  disposed  of  in  default 
of  appearance.  Th"  Court  may,  under  s.  440, 
Crim.  Pro  Code,  determine  the  questions  raised, 
without  hearing  counsel  or  pleader  on  either 
side,  but,  where  it  has  not  done  so,  but  merely 
disposed  of  the  case  in  default  of  appearance,  the 
Court  has  power  to  restore  the  case  and  hear 
and  determine  it.  BiBHUTY  MOHUN  ROY  v. 
Dasimoni  Dassi,  10  C  L  J.  80  =  3  Ind.  Cas. 
393.  (14  C.  42,  10  B,  176,  D.)  [D.,  38  C  933 
=  15  C.L.J.  325  =  12  CrL.J.  407  =  11  Ind.  Cas. 
591.] 

See  BuR.  ACT  XI  OF  1889.  ss.  50.  69,  19  C. 
605. 

See  Cheating— General,  7  C-L.J.  375  = 
12  C.W.N.  750  =  7  Cr.  L.J.  342. 

Proceedings  to  prevent  breach  of  the  peace, 
if  a— See  CRIM.  Pro.  Code,  1898,  ss.  145  and 
526,  25  B.  179  =  2  Bom.  L.R.  755. 
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Criminal  Cakse—concluded, 

See  Grim.  Pro.  Code,  1898  ss.  145,  526, 
435,  and  439,  28  C  709  =  5  C.W.N.  749. 

See  Dispute  as  to  possession  of  immo- 
veable PROPERTY,  11  OC.  61  =  7  Or.  L.J. 
423,  12  M.L.J.  391  =  2  Weir  678  =  26  M.  188. 
"'Cheating— Evidence  of  the  previous  and  sub- 
sequent conduct  of  accused  when  and  in  v?hat 
cases  relevant — Principle  of  civil  law  when 
applies  to— Evidence  Act,  (I  of  1872)  ss.  14,  15, 
and  54— See  PENAL  CODE,  9.  420,  26  P.W.R. 
1910,  Cr. 

Criminal  Courts. 

See  Jurisdiction  of  Civil  and  Criminal 
Courts. 

See  Jurisdiction  of  Criminal  Courts. 

(1) — Police  patel,  if  Court-  —  A  police  patel 
ia  not  a  Criminal  Court.  iMPERATRIX  v.  IR- 
BASAPA,  4  B.  479. 

Duty  of,  in  case^  of  disputes  as  to  land — See 
CRIM.  Pro.  Code,  1898,  s.  145,5,C.W.N.  563. 

Duty  of  Criminal  Court  to  give  effect  to 
final  judgment  of  Civil  Court — See  Crim.  PRO. 
Code,  1898,  s.  476,  12  C.W.N.  1  =  6  C.L.J.  703. 

See  Local  Government,  Rat.  Un.  Cr.  C. 
827  =  Cr.  Eg.  70  of  1895. 

Criminal  Force. 

See  ASSAULT. 

See  Penal  Code,  ss.  349—358. 

(1)  —Death  caused  hy  sirikinq  a  person  with 
enlarged  spleen  Culpable  homicide — Criminal 
/orce.  — Where  the  accused  struck  the  deceased 
who  had  an  enlarged  spleen,  in  the  course  of  a 
quarrel  and  caused  his  death  thereby,  but  the 
accused  had  no  knowledge  of  the  diseased 
state  of  the  deceased's  spleen,  held,  that  the 
accused  was  guilty  only  of  using  criminal  force, 
under  s.  352,  Penal  Code,  but  not  of  culpable 
homicide.  CROWN  v.  JAI  DvAL,  21  P.R.  1876, 
Cr. 

See  Complaint— Procedure  on  receipt 
OF  complaints,  3  Bom.  L.R.  675. 

— Meaning  of— S^e  Crim.  Pro.  CODE  (1898), 
s.  522,  5  C.W.N.  250. 

See  Wrongful  Restraint,  i  Weir  340. 

Criminal  Intimidation 

See  Penal  Code,  p.  506. 

(\)— Penal  Code,  ss.  503,  bO&— Criminal 
intirnidation,  ivhat  amounts  to. — The  com- 
muuicdtiou  by  a  person  that  he  is  going  to  take 
revenge  by  f^il.-ie  complaints  cannot  amount  to 
threat  or  criminal  mtimidation.  A  threat  will 
not  amount  to  an  offence,  unless  made  with 
intent    to    cause    alarm    to    the    complainant. 

Queen-Empress  V.  Govind  Raoji  Thosur, 
2.Bora.  L  R.  55. 

(2) —  What  amounts  to. — Where  the  accused 
threatened  the  complainant  that  he  would  get 
him  imprisoned  for  six  months  if  he  continued 
to  detain  his  adult  sister  in  his  house  held,  that 
this  did  not  amount  to  the  oSence  of  criminal 
intimidation.  Reg  v.  MorOBA  BhaSKARJI, 
8  B.H.C.  Cr.  101.     [F.,  20  B.  794.] 


Criminal  Intimidation — continued. 

(3) — What  amounts  to. — To  constitute  the 
ofience  described  in  s.  506,  Penal  Code,  it  must 
be  shown  that  the  person  charged  actually 
threatened  another  with  injury  to  his  person, 
reputation  or  property,  or  to  the  person  or  repu- 
tation of  any  one  in  whom  that  person  is  inter- 
ested, with  intent  to  cause  alarm.  Where,  upon 
a  quarrel  between  two  brothers,  one  of  them  ran 
off  and  fetched  a  sword,  but  the  sword  was 
snatched  from  his  hands  before  he  had  occasion 
to  use  the  sword,  and  till  then  there  was  nothing 
to  show  that  the  prisoner  used  any  threat 
towards  the  complainant,  although,  when  he 
was  seized  and  disarmed,  he  threatened  to  kill 
the  complainant  if  he  was  free,  held,  that  the 
accused  was  not  guilty  under  s  506,  as  the 
words  used  b)-  the  accused  were  uttered  under 
circumstances  which  negaiived  any  intention 
to  intimidate.  DATA  RAM  v.  EMPRESS,  45 
P.R.  1882,  Cr. 

(4) — Penal  Code,  s.  503 — What  amounts  to. — 
The  words  '.threatens  another  '  in  s.  503.  LP C, 
show  that  the  threat  must  be  made  to  the  com- 
plainant personally,  or,  if  made  to  a  third 
person,  must  be  made  with  the  intent  that  he 
should  communicate  it  to  the  complainant. 
When  a  man  conveys  threats  to  the  pleaders  of 
a  person,  who  is  executing  a  decree  against 
him.  he  may  reasonably  be  presumed,  in  the 
absence  of  evidence  to  the  contrary,  to  intend 
those  threats  to  be  communicated  by  the 
pleaders  to  their  employer.  SYED  MAHOMED 
V.  Sarwarkhan,  5  C.P.LR.  Cr.  50. 

(5) — Penal  Code,  s.  506,  offence  under — Crimi- 
inal  i7itimidation,  what  amounts  to. — Where 
the  accused  held  out  threats  to  both  Hindus  and 
Muhammadans  to  get  them  implicated  and 
imprisoned  if  they  kept  to  the  terms  of  an 
ikrarnaina  {entered  into  by  the  parties  to  keep 
the  peace  during  the  Moharram  festival),  held 
that  he  had  committed  an  offence  under  s.  506, 
I.P.G.  EMPRESS  V.  ATA  HUSAIN,  A.W.N. 
1886,  41. 

(6) — Penal  Code,  s.  503 — Criminal  intimida- 
tion— Gist  of  the  offence. — The  gist  of  the  offence 
of  criminal  intimidation,  as  defined  in  s.  503,  is 
the  effect  whicb  the  threat  is  intended  to  have 
uponjthe  mind  of  the  person  threatened,  audit 
ia  equally  clear  that,  before  it  can  have  any  effect 
upon  the  mind,  it  must  be  either  made  to  him 
by  the  person  threatening  or  communicated  to 
him  in  some  way.  In  other  words,  it  must  be 
a  threat  communicated  or  uttered  with  the 
intention  of  its  being  commutiicated  to  the 
person  threatened  for  the  purpose  of  influencing 
the  man's  mind.  GUNGa  CHUNDER  SEN  v. 
GOUR  ChuNDER  BANIKYA,  15  C   671. 

(7)—  Penal  Code,  ss.  44,  503  and  506— 
Criminal  intirnidation — Threat  to  ruin  another 
with  cases,  whether  amounts  to  injury.  — 
According  to  the  definition  of  criminal  intimi- 
dation in  s.  503,  Penal  Code,  there  must  be  a 
threat  to  another  person  of  injury  to  his  person, 
reputation  or  property,  or  to  the  person  or 
reputation  of  any  one  in  whom   that  person  is 
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interested.  Where  a  person  had  been  convict- 
ed under  s.  506,  for  thredtening  to  "  ruin 
another  with  cases,  "  held,  that  the  conviction 
should  beset  aside,  since  the  threat  to  ruin  by 
cases  did  not  necessarily  imply  that  the  cases 
were  false  cases.  If  the  cases  were  not  false, 
the  mere  fact  that  they  were  instituted  for  the 
purpose  of  persecuting  the  complainant  would 
not  bring  them  within  the  definition  of  the  term 
*'  injury,"  because  the  harm,  although  caused 
from  an  improper  motive,  would  not  be  caused 
illegally.  If  the  threat  had  been  to  ruin  the 
complainant  with  false  cases,  the  oSence  of 
criminal  intimidation  would  have  been  com- 
mitted. JOWAHIR  PaTTAK  v.  PARBHOO 
AHIR.  39  C.  418  =  7  C.W.N.  116. 

(8) — Penal  Code,  s.  503 — Threat  of  excom- 
munication-— Where  a  person  complains  to  a 
Magistrate  that  he  is  threatened  with  an  illegal 
sentence  of  excommunication,  which  will  at 
least  injure  his  reputation  unless  he  abstains 
from  acts  which  he  is  legally  entitled  to  do, 
the  allegation,  if  established,  might  constitute 
the  oSence  of  criminal  intimidation.  But  to 
bold  that  the  oSence  has  been  committed,  it 
would  be  necessary  for  the  Courts  to  inquire 
(1)  whether  the  acts  inhibited  by  the  threat 
are  such  as  the  complainant  was  legally  entitled 
to  do,  (2)  whether  the  ecclesiastical  authority 
has  or  has  not  jurisdiction  to  pronounce  on 
their  legality,  (3)  whether  or  not  the  same 
authority  has,  under  the  circumstances,  jurisdic- 
tion to  pronounce  a  sentence  of  excommuni- 
cation, and  (4)  whether,  if  it  does  not  possess 
that  jurisdiction,  but  has  exercised  it  in  good 
faith  and  under  a  misapprehension  of  law,  such 
an  exercise  of  jurisdiction  vvould  amount  to  an 
oSence.  All  these  enquiries  except  the  last 
raise  nice  questions  of  civil  right  involving  the 
consideration  of  the  ordinances  and  practice  of 
a  particular  ecclesiastical  authority  and  the  pro- 
per course  for  a  Magistrate  is  to  postpone  the 
trial  till  the  complainant  has  proved  in  a  Civil 
Court  the  incompetency  of  the  ecclesiastical 
authority  to  exercise  the  powers  it  has  assumed, 
either  generally  or  in  the  particular  case  and  the 
legality  of  the  rights  they  severally  assert.  In 
the  matter  of  the  petition  of  PAUL  DE  CrUZ,  8 
M.  140  =  2  Weir  249  =  2  Weir  22  =  1  Weir  624; 
In  ye  John  Raymond  biber,  8  M.  140  =  2 
Weir  249  =  2  Weir  22  =  1  Weir  624. 

(9)— Penal  Code,  s.  506  -  Threat  of  injury, 
what  amounts  to. — Intimidating  a  police  con- 
stable, by  holding  out  a  threat  of  getting  him 
dismissed  from  service,  is  not  such  a  threat  of 
injury  as  is  punishable  under  s.  506.  QUEEN- 
Empress  V.  Dada  HanmaNT  DANI,  20  B.  794. 

(10)  —  Threat  of  expulsion  from  caste. — A  mere 
threatening  to  bring  a  matter  before  the  caste 
in  order  to  get  one  expelled  does  not  amount  to 
criminal  intimidation.  QUEEN-EMPRESS  v. 
Fakirappa,  Rat,  Un.  Cr.  C.  186. 

{10-a)— Penal  Code  {Act  XLVo/  1860),  ss.  503, 
ii— Criminal  intimidation — Injury — Threat  to 
put  out  of  caste. — The  accused  told  the  com- 
plainant,  a  member  of  their  caste,   that   be 
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should  give  up  his  field  or  else  they  would  put 
him  out  of  caste : — Held,  that  this  did  not 
amount  to  criminal  intimidation  within  the 
meaning  of  the  Indian  Ponal  Code,  the  injury 
threatened  not  falling  within  the  definition  con- 
tained in  8.  44  of  the  Indian  Penal  Code.  REG. 
V.  ALYA  Dhurma,  Rat.  Un.  Cr.  C.  37. 

(11) — Penal  Code,  s.  506  — Threat  addressed 
to  a  third  person. — The  threat,  under  s.  506, 
need  not  be  addressed  to  the  prosecutor  direct. 
It  is  sufficient  if  the  threat,  though  addressed 
to  the  neighbours,  was  intended  to  reach  the 
party  threatened.  HIGH  COURT  PROCEED- 
INGS. 21ST  JAN.,  1865,  1  Weir  622. 

(12) — Threat  to  whom  to  be  addressed. — To 
constitute  an  oSenoe  under  s.  506,  Penal  Code, 
it  is  not  necessary  that  the  threat  should  be 
uttered  directly  to  the  persons  intended  to  be 
intimidated.  It  is  sufficient  if  it  is  intended  to 
be,  and  is,  communicated  to  such  person.  In 
re  Palani  GOUNDAN,  1  Weir  623. 

(13) — Threat  to  commit  suicide. — A  threat  to 
commit  suicide,  if  another  person  refuses  to  do 
a  particular  act,  is  not  criminal  intimidation, 
unless  the  person  be  interested  in  the  person 
making  the  threat.  NUBI  BUKSH  v.  OOMRA, 
109  PR.  1866,  Cr. 

(]4.)— Penal  Code,  s.  506— Threat  to  bring 
false  charge. — A  threat  to  bring  a  false  charge 
against  a  person  and  to  support  it  by  fabricating 
false  evidence  is  criminal  intimidation.  CHITH- 
RAPUTTRA  PILLAI  V.  PARVATHI,  1  Weir  623. 

(15)— Crt7w.  Pro.  Code,  1872,  s.  iS9— Securiti, 
to  keep  the  peace  on  conviction  for  criminal 
intimidation— Penal  Code,  ss.  503,  506. — Upon 
a  mere  conviction  under  ss.  503,  5U6,  I.P.C., 
the  accused  person  cannot  be  called  upon  under 
s.  489,  Crim.  Pro.  Code,  to  find  recognizance 
to  keep  the  peace.  EMPRESS  OF  INDIA  v. 
RAGHUBAR,  2  A.  331. 

{16)— Penal  Code,  ss.  503.  507,511— Attempt. 
— Per  West,  J. — The  oSence  of  criminal  intimi- 
dation, as  defined,  seems  to  require  both  a  per- 
son to  be  threatened  and  another  in  whom  he 
is  specially  interested.  Then,  there  must  be 
the  intent  to  cause  alarm  to  the  former  by  a 
threat  to  him  of  injury  to  the  latter.  The 
intent  itself  might  be  complete,  though  it  could 
not  be  eSected,  but  the  existence  of  the  interest 
seems  essential  to  the  ofience,  as  also  and 
equally  to  the  attempt  at  the  ofience,  since, 
otherwise,  the  attempt  would  be  at  something 
not  constituting  the  oSence.  Per  Birdwood,  J. 
— No  criminal  liability  can  be  incurred  under 
the  Code  by  an  attempt  to  do  an  act,  which,  if 
done,  would  not  be  an  oSence  against  the  Code. 
Where,  therefore,  the  accused  was  not  guilty 
of  committing  criminal  intimidation,  because 
the  person  threatened  had  no  interest  in  the 
person  regarding  whom  the  threat  is  made,  he 
could  not  also  be  guilty  of  an  attempt.  QUEEN- 
EMPRESS  V.  MaNQESH  JIVAJI,  11  B.  376. 
[B.,  9  C.P.L.R.  14.] 
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in)— Penal  Code,  ss.  186,  189,  506— Intimi- 
dation of  people  going  with  Police — Crim.  Pro. 
Code,  Act  X  of  1882,  s.  106— Riotitig.— Where 
a  Police  Inspector  sent  a  constable  to  bring  two 
persons  for  inquiring  of  them  about  an  oSence, 
the  order  was  one  under  s.  160  of  the  Crim, 
Pro.  Code,  and,  if  the  order  was  not  in  writing, 
the  persons  need  not  accompany  the  constable. 
A  person,  therefore,  who  threatened  and  induced 
such  persons  not  to  accompany  the  constable 
and  give  evidence,  cannot  be  convicted  under 
ss.  186  and  189  of  the  Penal  Code,  but  commits 
an  ofience  under  s.  506  QUEEN-EMPEESS  v. 
PURSHOTAM  Vana:\ialai,  Rat.  Un.  Cr.  C. 
850  =  Cr,  Rg.  18  of  1896. 

(18) — Penal  Code,  s.  503 — Criminalintimida- 
Hon,  what  constitutes—  Conventional  punish- 
ment by  spiritual  superior,  whether  amounts  to 
injury. — There  can  be  no  crimmal  intimidation 
where  the  injury  of  which  complaint  is  made  is 
the  hardship  arising  from  conventional  punish- 
ment which  a  spiritual  superior,  acting  in  the 
exercise  of  his  authority  as  regulated  by  the 
custom  of  the  caste,  is  competent  to  inflict, 
The  custom  implies  a  common  submission  to 
his  authority,  and,  assuming  that  there  was 
an  error  of  judgment  on  his  part,  the  error 
cannot  be  accepted  as  sufficient  for  turning  a 
case  of  conventional  discipline  into  a  criminal 
offence.  QUEEN  v.  SIR  ViDYA  SaNKARa 
Narasimha  bhaeatti  Guruswamulu,  6 
M.  381  =  1  Weir  395  =  1  Weir  624. 

Criminal  Justice  Regulation, 

See  Bur.  Reg.  V  of  1895. 
Sch.  XV— See    SUMMARY    TRIAL,    U.B.R 
1906,  Grim.  Pro.  Code,  51  =  5  Cr.  L.J.  298. 

Criminal  Justice,  Upper   Burma  (Amending 
Reg.  YJI  of  1886). 
See  Bur.  Reg.  VI  of  1890. 

Criminal    Justice,  Upper  Burma,  Amending 
Reg.  Y  of  J  892. 

See  BUK.  Reg.  V  OF  1895. 
Criminal  Law. 

Sfe  Penal  CODE,  s.  1,25  A.  31  =  A.W.N. 
1902,  173. 

Criminal  Law  Amendment  Act. 

See  ACT  XIV  OF  1908. 

Criminal  Law,  Repealing  enactments  relating 
to. 

See  ACT  XVII  OF  1862. 
Criminal  Misappropriation. 

See  Cheating. 

See  Criminal  Breach  of  Trust. 

See  Penal  Code,  ss.  403,  404. 

(l)  —  Co7iversion—Penal  Code,  s.  403. — Where 
the  accused  found  a  thing,  and  merely  retained 
it  in  his  possession,  he  was  acquitted  of  crimi- 
nal misappropriation  under  the  section  referred 
to.    Queen  v.  Abdool,  10  W.R.  Cr.  23. 

(2) — Retaining  by  servant  of  money  due  as 
wages.— The  retaining  by  a  servant  of  money 


Criminal  Misappropriation— continued. 

due  as  wages  would  constitute  criminal  mis- 
appropriation. Queen  v.  Bissessur  Roy, 
11  W.R.  Cr.  51, 

(3) — Misappropriation  of  property  of  deceased 
person — Penal  Code,  s.  404. — It  is  not  neces- 
sary for  a  conviction  for  dishonest  misappropria- 
tion of  property  possessed  by  a  deceased  person 
at  the  time  of  his  death,  under  s,  404  of  the 
Penal  Code,  that  the  accused  should  misappro- 
priate it  to  his  own  use.  QUEEN  v.  NOBIN 
Chunder  Sircar,  12  W.R.  Cr  39.  In  re 
Enayet  Hossein,  11  W.R.  Cr.  1. 

(4) — Penal  Code,  s.  ^Oi— Offence  under. — 
Under  s.  404,  all  the  elements  are  required  to 
constitute  the  offence  which  would  be  required 
to  constitute  the  oSeoca  of  criminal  misappro- 
priation   in  respect  of    a   person   who    is  alive. 

Queen  v.  nobin  chunder  Sircar,  12  W. 
R.  Cr.  39. 

(5) — Refusal  to  pay  for  goods  purchased — 
Penal  Code,  s.  408. — The  person,  who  takes 
certain  hides  from  the  prosecutrix,  but  refuses 
to  pay  for  them,  is  not  oq  that  account  guilty 
of  dishonest  misappropriation.  QUEEN  v. 
BOYSTUM  MOOCHEE,  17  W.R.  Cr.  11. 

{6)—Penal  Code,  ss.  403,  415 — Criminal  mis- 
appropriation — Cheating. — A  and  B  met  at 
Benares  station.  A  got  a  ticiiet  for  Ajudhia 
and  B  for  Benares  Cantonment,  A  showed  her 
ticket  to  B  to  see  if  it  was  all  right.  B,  instead 
of  returning  the  same  ticket,  substituted  his 
own  Held  that  the  offence  was  one  of  mis- 
appropriation under  s.  403  of  the  Penal  Code 
rather  than  cheating  under  s.  415.  EMPEROR 
v.  RAZA  HUSAIN,  A.W.N.  1905,  9. 

(7) — Penal  Code,  s.  403 — Criminal  misappro- 
priation—Dishonest intent. — A  mortgagor,  who 
appropriated  to  himself  certain  money  which 
was  stated  in  the  mortgage  bond  to  be  payable 
to  the  mortgagee,  was  charged  with  criminal 
misappropriation.  He  pleaded  that  he  did  so, 
as  the  mortgagee  had  not  paid  part  of  the  con- 
sideration money  provided  for  in  the  bond. 
Held  that,  assuming  that  there  had  been  mis- 
appropriation by  the  mortgagor,  it  did  not 
become  criminal  misappropriation,  as  defined 
in  s.  403,  I.P.C,  until  it  had  been  established 
that  there  was  dishonest  misappropriation. 
Empress  v.  Parsotam  Das,  A.W.N.  1881, 
80. 

(8) — Dishonest  intent, — The  mahars  of  a 
village  appropriated  to  their  own  use  the  skin 
of  a  buffalo,  the  owner  of  which  could  not  be 
found.  Held,  that  they  were  not  guilcy  of 
criminal  misappropriation,  as  thera  was  no  dis- 
honest intention.  In  the  matter  of  JETHA 
SaTHU,  Cr.  Rg   1st  May  1872. 

(9) — Penal  Code,  s.  403 — Iron  safe  contain- 
ing property  belonging  exclusively  to  other 
members  of  the  family  —Iron  safe  common 
property  of  all  —  Removal  of  iron  safe  ivith 
property,  nature  of  the  offence. — A,  the  manag- 
ing member  of  a  joint  Hindu  family,  removed 
an  iron  safe,  the  property  of  the  joint  estate, 
but  containing    properties    which    exclusively 
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belonged  to  the  other  members  of  the  family, 
from  the  possession  of  the  latter  without  their 
consent.  Held  that  A,  by  removing  it,  did  not 
commit  theft  or  any  other  offence  but  was 
guilty  of  misappropriation,  if,  on  discovering 
the  contents  of  the  safe,  he  retained  them  and 
attempted  to  appropriate  them,  hire,  KOOMAR 
JOGENDRANATH,  1  J.G.  31. 

(10) — Penal  Code,  s.  403  —  Criminal  mis- 
appropriation— Joint  properly  —  Question  of 
ownership —Jurisdiction  of  Criininal  Courts. — 
Joint  property  may  be  the  subject  of  criminal 
misappropriation.  The  question  of  the  actual 
ownership  of  property  is  not  one  for  the  decision 
of  a  Criminal  Court,  but  of  a  Civil  Court,  and 
all  appearances  of  prejudging  the  question 
should  be  avoided.  EMrRESS  v.  PANIA,  A.W. 
N.  1881,  89 

(11) — Appropriation  of  money  paid  by  mistake. 
— Where  money  is  paid  by  mistake,  and  the 
person  receiving  it,  either  at  the  time  he  re- 
ceived the  money  or  at  any  t.ime  subsequently 
before  its  refund,  disoovers  the  mistake  made 
by  the  complainant,  but  determines  to  aopro- 
priate  the  money,  he  is  guilty  of  misappropria- 
tion. Queen  v.  shamsoondar,  2  N.W.P. 
473. 

(12) — Innocent  possession  when  amounts  to. — 
Criminal  misappropriation  takes  pUca  when 
the  possession  has  been  iuuocentlj'  cime  by,  but 
where,  by  a  subsequent  change  of  intention,  or 
from  the  knowledge  of  some  new  fact  with 
which  the  party  was  not  previously  acquiinted, 
the  retaining  becomes  wrongful  ami  fraudulent. 

Bhagibam  Dome  v.  abar  dome,  15  C  388. 

(13) — Gist  of  the  offence. — To  constitute  the 
offence  under  s.  403,  I. P.O.,  there  must  be  a 
misappropriation  of  moveable  property  and  the 
misappropriation  must  be  dishonest.  In  order 
to  be  dishonest,  the  property  must  be  misap- 
propriated or  converted  "with  the  intention  of 
causing  wrongful  gain  to  one  person  and  a 
wrongful  loss  to  another,"  i.e.,  with  the  inten- 
tion of  causing  gain  by  unlawful  means  of  pro- 
perty to  which  the  person  gaining  it  is  not 
legally  entitled,  or  the  loss  by  unlawful  means 
of  property  to  which  the  person  losing  it  is 
entitled.  Where  there  is  no  intention  to  cause 
wrongful  gain  or  wrongful  loss  of  property,  and 
merely  an  intention  to  deprive  the  owner  tem- 
porarily of  the  use  of  property,  dishonesty  is 
not  made  out.  Expl.  1  to  s.  430,  I. PC,  does 
not  extend  the  section  so  as  to  include  not  only 
cases  of  wrongful  gain  or  loss  of  property,  but 
also  cases  of  wrougful  gain  or  loss  of  the  pos- 
session of  property,  as  distinct  from  gain  or 
loss  of  possession  of  the  proparcy  itself.  JHAN- 
Du  v.  Empress,  27  P.R.  1886,  Cr. 

lU)~Penal  Code,  ss.  403  and  ill— Distinc- 
tion between  criminal  misappropriation  and 
"dishonestly  retaining.'''  —  A  person,  who  is 
proved  to  be  the  thief,  cannot  be  convicted  of 
receiving,  and  by  like  reasoning,  a  person,  who 
is  proved  to  have  dishonestly  misappropriated 
property,  cannot  be  convicted   of   retaining   it 

86 
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under  s.  411.  If  a  man  came  honestly  into 
possession  of  stolen  property  and  then  retained 
it,  after  he  had  discovered  that  it  was  stolen, 
he  would  commit  the  offence  of  dishonestly  re- 
taining under  s.  411.  S.  75,  Penal  Code,  does 
not  apply  to  s.  403,  though  it  applies  to  s.  411. 
Shwe  Tei  V,  King- Emperor,  3  L.B.R.  254 
=  5Cr.L.J.  413. 

(15) — Property  not  taken  from  the  possession 
of  the  oioner — No  theft  but  criminal  misappro- 
priation— Penal  Code,  ss.  379,  403,  —Where 
property,  lost  by  the  owner,  is  found  in  the 
possession  of  the  accused,  the  offence  commit- 
ted by  the  accused  is  not  theft  but  criminal 
misappropriation  as  the  property  was  not  taken 
from  the  possession  of  the  owner.     SHWE  LE 

V.  Crown,  1  L.B.R.  123. 

[1&)— Penal  Code,  ss.  403  and  429— Bull 
dedicated  to  idol. — A  bull  dedicated  to  an  idol 
and  allowed  to  roam  at  large  is  not  fere  bestia 
and  therefore  res  nullms.  Such  an  animal 
would,  prima  facte,  be  the  property  of  the 
tempi-;,  and  be  the  subject  of  criminal  misap- 
propriation. Queen-Empress  v.  Nalla,  li 
M.  143-1  Weir  498  =  I  Weir;456.  [R.,  17  C. 
852,  U.B.R.  1892—1896.  Vol.  I,  238.] 

(17) — Promise  to  pay — Acquittal— Order  of — 
Revision. — When  an  acquittal  proceeds  on  a 
mistaken  view  of  the  law,  the  High  Court  can 
interfere  in  revision.  The  complainant  agreed 
to  receive  money  which  the  accused,  charged 
with  criminal  misappropriation,  promised  to 
pay  in  three  days.  The  Magistrate  thereupon 
acquitted  the  accused.  Held,  that  the  acquit- 
tal was  illegal.  MUS^MMAT  NaNHI  BAHU  v. 
DHUNDE,  6  A.L.J.  758 

(18) — Duty  of  agent  to  landholder .-r-T^t  is  the 
duty  of  the  agent  of  a  landholder  to  keep  the 
collections  he  m^ikes  for  his  master  separate 
from  his  own  moneys,  expending  thereout 
moneys  on  his  master's  behalf  and  handing  over 
the  balance  to  his  master,  and  if  he,  in  breach 
of  this  trust,  converts  the  money  to  his  own  use, 
he  is  amenable  to  a  criminal  prosecution. 
Where  a  land  owner  permits  the  agent  to  mix 
the  collections  with  his  ownmoneys,  if  the  agent 
applies  the  moneys  so  collected  to  his  own  use, 
fraudulently  and  dishonestly,  and  falsifies  the 
accounts  so  as  to  conceal  his  fraud,  there  is 
evidence  of  criminal  misapprooriation.  QUEEN 
v.  Kareem  BUX,  3  N  W.P.  30. 

(19) — Property  in  lost  goods.  —  The  offence 
consists  in  the  dishonest  misappropriation  or 
conversion  of  moveable  property,  and  before 
a  conviction  can  be  recorded,  it  must  be  proved 
that  th-i  article  forming  the  object  of  the  charge 
was  moveable  property,  [D.,  11  P.R.  1908  = 
27  P.W.H.  1903  Cr.]  Where  property  has  been 
cast  away  or  abandoned,  any  one  finding  it  and 
taking  it  acquires  a  right  to  it  which  would  be 
good  even  as  against  the  former  owner,  if  the 
latter  should  be  minded  to  resume  it  ;  but  when 
a  thing  has  been  accidentally  lost,  the  property 
is  not  divested,  but  remains  in  the  owne  who 
has   lost  it.     Where  the   accused  found  a  gold 
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mohour  on  an  open  plain,  and  sold  it  the  next 
day  to  a  shroff,  Held,  that,  in  the  absence  of  all 
information  as  to  the  circumstances  under 
which  it  was  lost,  it  would  be  impossible  to  say, 
with  any  approach  to  certainty,  Va^t  it  had  not 
been  finally  abandoned  before  it  was  picked  up, 
and  that  the  accused  could  not  be  convicted 
under  s.  403,  I.P.C.  QUEEN-EMPRESS  v. 
SITA,  18  B.  212.  [D.,  li  P.  R.  1908  =  27  P. 
W.  R.  1908;  Or.]. 

{2Q)— Penal  Code,  Act  XLV  of  1860,  s.  404— 
Immoveable  property . — S.  404  of  the  Penal  Code 
does  not  apply  to  immoveable  property.  REG. 
V.  GIRDHAR  DHARAMDAS,  6  B.H.C.  Cr.  33. 
[F.  28  G.  872  ;  R.,  Rat.  Un.  Cr.  C.  923  ;  D., 
36  C.  758  =  10  Cr.  L.J.  253  =  3  Ind.  Cas.  189.] 

(21) — Penal  Code,  ss.  409,  463 — Misappropri- 
ation and  falsification  of  accounts  for  the  purpose 
of  screening  the  misappropt iation.  —  Where  a 
person  misappropriates  a  sum  of  money,  and 
to  screen  the  misappropriation,  falsifies  the 
account,  the  offence  of  falsification  becomes  part 
and  parcel  of  the  offence  of  misappropriation, 
and  Che  whole  transaction  must  be  considered 
as  an  offence  consisting  of  criminal  misappro- 
priation. Emperor  v.  anant  Narain,  6 
Bom.  L.  R  94. 

(22) — Penal  Code,  s.  405 —  Misappropriation 
by  partner, — A  partner  who  dishonestly  mis- 
appropriates or  converts  to  his  own  use  any  of 
the  partnership  property  with  which,  he  is  en- 
trusted or  which  he  has  dominion  over,  is 
guilty  of  an  offence  under  s.  405.  EMPEROR  v. 
Laloo  GHELLA,  6  Bom.  L.  R.  553. 

(23) — Taking  coins  from  land  bought. — A 
person  finding  and  taking  coins  from  land 
bought  by  him  cannot  be  convicted  of  criminal 
misappropriation  though  the  money  did  not 
belong  to  him,  so  long  as  they  were  not  in 
the  possession  of  any  other  person.  REG.  v. 
Chodapa.  Rat.  Un.  Cr.  C  8. 

(24) — What  should  he  considered  in  a  case  of 
— Criminal  misappropriation.  —  In  a  case  of 
criminal  misappropriation,  the  Court  should 
consider  the  question,  whether  the  money  was 
kept  with  a  dishonest  intention,  or  only  on  a 
wrong  opinion  that  the  prisoner  was  justified  in 
keeping  it.  In  the  latter  case,  the  act  of  the 
accused  would  not  constitute  the  offence  of 
criminal  mi^^ appropriation.  QDEBN-EmpresS 
V.  Khanderao,  Rat.  Un.  Cr.  C.  700  =  Cr.  Rg. 
30  of  189$. 

(25)— Penal  Code,  s.  403  — Criw.  Pro.  Code. 
Act  X  of  1882,  s  203  —Misapproptiation  of  tem- 
ple property. — Where  the  complaint  of  a  poojari 
of  a  temple  against  the  trustee?,  of  having 
misappropriated  some  of  the  God's  ornaments, 
was  dismissed  under  s.  203  of  the  Grim.  Pro. 
Code,  on  the  ground  that  the  nature  of  the 
trust  had  not  been  determined,  held  that  the 
dismissal  without  enquiry  was  illegal  and  that 
any  use  of  temple  property  otherwise  than  for 
the  idol  or  temple  amounts  to  misappropria- 
tion. Gadgayya  v.  Guru  Siddheshvar, 
Rat.  Un.  Cr.  C.  919. 
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(26) — Penal  Code,  s-  403 — Criminal  misappro- 
priation— Inference  of  dishonest  intention — Gist 
of  the  offence-  —  Where  an  Income-tax  clerk  in  a 
Collectorate,  whose  duty  it  was  to  receive 
moneys  paid  by  persona  assessed  to  income-tax, 
to  enter  such  receipts  in  the  remittance  book 
and  to  remit  the  moneys  immediately  to  the 
treasury,  retained  two  sums  for  several  months 
without  entering  them  in  his  accounts,  and 
paid  them  up,  when  he  knew  that  detection 
waa  inevitable,  making  false  entries  in  the 
remittance  book  as  to  the  date  of  receipt,  held, 
that  tha  intention  of  the  accused,  as  was 
deducible  from  the  circumstances  of  the  case, 
was  a  dishonest  one,  and  that  the  accused  was, 
therefore,  guilty  of  criminal  misappropriation 
under  s.  403,  Penal  Code.  [D.,  Rat.  Un.  Cr.  0. 
484.]  The  offence  under  s.  403  consists  in  the 
dishonest  misappropriation  or  conversion,  either 
permanently  or  for  a  time,  of  property  which  is 
already  without  wrong  in  the  possession  of  the 
offender.  QUEEN  EMPRESS  v.  RAMAKRISHNA, 
12-M.  49  =  1  Weir  457. 

(21)— Penal  Code,  ss.  379,  403  and  424— 
Standing  crops  under  attachment  under  s.  274 
of  the  Civ.  Pro.  Code — Their  removal,  lohether 
amounts  to  theft  or  criminal  misappropraiion, — 
Standing  crops  are,  for  the  purposes  of  the 
Penal  Code,  immoveable  property,  and  when 
such  crops  are  attached  under  s.  274  of  the  Civ. 
Pro.  Code,  possession  of  them  is  not  transferred 
to  the  Court,  but  remains  with  the  owner  with 
the  condition  that  he  is  forbidden  to  alienate 
or  charge  the  crops.  When  the  crops  are  out 
by  the  owner,  they  become  moveable  property, 
but  it  cannot  be  said  that  the  possession  of 
them  is  transferred  to  the  Court  or  its  officer 
by  the  act  of  cutting.  The  cutting,  however, 
cannot  put  an  end  to  the  attachment  once  pro- 
perly effected.  The  crops  must  be  regarded  as 
moveable  property  under  attachment,  but  in  the 
possession,  as  before,  of  the  judgment-debtor, 
A  judement-debtor  removing  such  attached 
or-^ps  would,  therefore,  not  be  guilty  of  an 
offence  under  s.  379,  but  will  be  liable  to  be 
convicted  of  criminal  misappropriation  under 
s.  403  and  of  an  offence  punishable  under  s.  424, 
Penal  Code.  QUEEN  EMPRESS  v.  MAKAN 
ABAYYA,  22  M.  151  =  8  M.L.J.  259  =  1  Weir 
424  and  486. 

{28)— Penal  Code,  ss.  403  and  i09— Conviction 
for  minor  cffence — Evidence  disclosing  graver 
offence  to  appellate  Court — Conviction,  whether 
invalid.  — 'IlhQ  conviction  of  a  public  servant  by 
a  second  class  Magistrate  for  the  minor  offence 
of  criminal  misappropriation  was  held  not  to  be 
invalid,  although  the  facts,  established  by  ihe 
evidence,  seemed  to  constitute  the  offence  of 
criminal  breach  of  trust  by  a  public  servant, 
not  triable  by  the  second  class  Magistrate  ;  the 
interests  of  justice  did  not  suffer  by  the  convic- 
tion of  the  prisoner  in  respect  of  the  minor 
charge  NARAYAN  NaIKAN  v.  TAHSILDAR 
OF  Conjeevaram,  2  M  L.T,  495  =  7  Cr.  L.J. 
215. 

(29) — Managing  member  of  joint  Hindu 
family,  when  liable  to  be  charged  with  criminal 
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misappropriation. — The  managing  member  of 
a  joint  Hindu  family  is  entitled,  under  the 
Hindu  law,  to  collect,  keep  and  sell  the  produce 
of  the  family  lauds,  uoiwithstanding  the  wish 
of  any  of  the  co-parceners  to  the  contrary,  such 
CO- parcener  being  only  entitled  to  an  account 
of  the  family  income  at  the  time  of  partition 
and  not  to  the  payment  of  a  share  of  the  produce 
whenever  it  is  coUeoted.  Such  paanaging 
member  may  be  liable  to  a  charge  of  misappro- 
priation, if,  after  a  division  of  the  property  has 
taken  place,  and  the  share  of  each  member  of 
the  family  has  been  ascertained,  it  is  found 
that  the  manager  has  wrongfully  applied  to  his 
own  use  the  share  that  belongs  to  one  of  the 
other  co-parceners  ;  but,  so  long  as  no  account 
of  the  produce  or  money  has  been  taken  or  the 
shares  ascertained,  no  member  of  an  undivided 
Hindu  family  has  the  right  to  claim  any  parti- 
cular share  or  property  as  his  separate  property, 
and  no  prosecution  against  the  manager  for 
misappropriation  would  lie.  The  mere  fact 
that  there  has  been  a  general  agreement  to 
divide  does  not  entitle  one  of  the  co-parceners 
to  claim  any  defined  portion  of  the  estate,  nor 
does  it  even  enable  him  to  say  that  he  is 
entitled  to  any  particular  quantum  in  an 
isolated  item  of  the  property  ;  until  division, 
the   law  entrusts  the  property  to  the  manager. 

High  Court  Proceedings,  i4th  Dec. 
1880,  No.  2568,  1  Weir  453. 

(30)  —Accused  fiiuiing  logs  of  wood  in  a  river 
and  leaving  tliem  m  jront  of  his  house- — The 
accused  found  two  logs  of  wood  drifting  in  a 
river  during  high  freshes  and  took  possession 
of  them.  They  were  left  in  front  of  bis  house 
for  about  nine  months.  Held,  that  the  accused 
had  not  committed  an  offence  under  s.  403, 
because  the  fact  that  the  wood  lay  unused  and 
exposed  in  front  ot  the  accused's  house  for  a 
long  time  would  negative  any  dishonest  inten- 
tion.    In  re  MURUGAN,  1  Weir  455. 

(31) — Criminal  misa-ppropriation  by  Kurnam, 
— Where  the  accused,  a  village  Kurnam, 
received  money  from  the  head  of  the  village  for 
the  purpose  of  remitting  it  to  the  treasury,  but 
omitted  to  do  so,  until  after  an  inquiry  by  the 
Tahsildar  into  the  arrears  due  by  the  villagers, 
held,  that  the  Kurnam  was  guilty  of  the 
offence  of  misapprooriation.  In  re,  MADDURI 
Krishnamma,  1  Weir  455. 

(32) — Penal  Code,  s.  ill  -  Buping  stolen 
article  from,  a  child  for  a.  value  tnuch  below  its 
original  value. — Where  the  accused  purchased 
for  one  anna  from  a  child,  six  years  old,  two 
pieces  of  chintz  valued  at  15  annas,  held  that, 
although  it  way  douotful  whether  the  accused 
could  be  convicted  under  s.  411,  yet,  the  accused 
was  clearly  guilty  of  criminal  misappropriation, 
if  he  knew  that  the  property  belonged  to  the 
child's  guardian  and  dishonestly  appropriated 
it  to  his  own  use.  Lt  re  MaKHDLSHAH,  1 
Weir  470. 

(83) — Picking  up  of  money.  —The  mere  picking 
up  of  money,  and  retaining  it,  or  making  it  over 
to  another,  would  not  necessarily  constitute  the 
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offence  of  criminal  misappropriation  under 
8.  403,  I. P.O.  EMPRESS  v.  JaYA  MAHAR,  5  C. 
P.L.R.  47,  Cr. 

(34| — Penal  Code,  s.  403 — Misappropriation- 
Burden  of  proof  —Dishonebty — Use  of  strayed 
ammal  -False  statement  by  accused. — The  accus- 
ed was  found  riding  on  a  inare  which  had  stray- 
ed away  from  the  possession  of  its  owner.  The 
day  after  he  was  found  riding,  he  coulessed  that 
be  had  found  the  mare  hobbled,  had  unfastened 
the  rope  and  used  it  as  a  bridle,  had  mounted 
the  mare  intending  to  ride  her  to  his  house, 
being  tired,  and  to  lonsan  her  when  he  reached 
his  house.  Subsequently  he  stated  before  the 
Magistrate  that  his  intention  was  to  take  the 
strayed  mare  to  a  Police  Station.  He  was 
convicted  under  s.  403  of  the  Indian  Penal 
Code.  Held,  that  the  conviction  was  illegal, 
for  it  could  not  be  assumed  that  the  intention 
of  the  accused  was  dishonest.  The  subsequent 
statement,  being  attributable  to  fear,  did  not 
affect  the  question  of  the  accused's  guilt. 
Crown  v.  Muhammada,  28  P.L.R.  1906  =  3  Cr. 
L.J.  299. 

i^b)— Partner  misappropriating  partnership 
property, — There  is  nothing  in  the  law  to  ex- 
empt a  partner  from  a  prosecution  for  criminal 
breach  of  trust  provided  the  ingredients  of  the 
ofience,  as  defined  in  s.  405,  I. P.O.,  can  be  made 
out.  Where  a  partner  received  money  on  be- 
half of  the  firm,  and  omitted  to  enter  it  in  the 
accounts  so  that  the  fact  of  the  receipt  could  not 
be  known  to  his  co-partner,  held,  that  such 
omission, unless  accounted  for,  was  some  proof  of 
a  pri?«a /acie  dishonest  intention,  and  that  his 
admission,  when  detected,  and  profession  to 
credit  the  money  to  his  share  of  the  profits  did 
not  exculpate  him.  KariM  BAKHSH  v,  HABI- 
BULDAH,  10  P.R.  1903,  Gr.  (13  B.L.R.  307,  L. 
R.  1  Q.B.  1894,  548  Cited  ;  2  P.R.  1901,  Cr.  D.) 

(36) — Penal  Code,  s  403 — Property  found  in 
a  public  vlace — Finder  picking  it  up  and  putting 
it  in  his  pocket — No  overt  act  of  misap- 
propriation—  Whether  criminal  misappropria- 
tion committed  —  Revisional  powers  \of  Chief 
Court — Discretion — Crim.  Pro.  Code,  s.  439. — 
The  accused  picked  up  from  the  floor  of  a 
temple  a  bag  containing  articles  of  appreciable 
value,  placed  the  bag  in  his  waist  cloth,  and 
had  not  taken  any  action  to  discover  the  owner 
of  the  bag  when  arrested.  Held,  per  Reid  and 
Chatterjee,  JJ.,  (Clerk,  C.J.,  dissenting  as  to 
this)  that  a  person  who  merely  picks  up  an 
article  and  puts  it  in  his  pockt*t,  cannot  be  held, 
ipso  facto,  to  have  appropriated  or  converted 
it  to  his  own  use  and  that  there  must  be 
some  disposal  of  the  article  indicating  an  in- 
tention to  exercise  right.^  of  ownership.  Further, 
technical  flaws  and  minor  errors  in  the  proce- 
dure of  the  lower  Courts,  and  even  mistakes  in 
the  appreciation  of  portions  of  the  evidence 
would  not  ordinarily  be  good  grounds  for  the 
Chief  Court's  revisional  interference  where  they 
have  not  resulted  in  substantial  prejudice  or  in- 
justice to  the  accused.  The  discretion  is  a  sound 
judicial  discretion  which  is  to  be  exercised  with 
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reference  to  the  facts  and  circumstances  of  each 
case,  and  which  should  be  subservient  to  the 
ends  of  justice.  But,  where  such  flaws  and 
errors  result  in  substantial  prejudice  or  injustice 
to  the  accused,  the  Chief  Court  ought,  under 
3.  439,  Crim.Pro.  Code,  to  interfere  in  revision, 
Phuman  V  King-Emperor.  11  P.R.  1908,  Cr. 
=  27  P.W.  R.  1908  =  8  Cr.  L.J.  250. 

(37) — Appropriation  to  one's  oion  use  of  jewel 
picked  by  another  and  got  from  the  latter  on 
false  representation. — Where  the  brother  of  a 
girl,  who  picked  up  a  gold  necklace,  got  posses- 
sion of  the  necklace  from  the  latter  on  represent- 
ing that  it  belonged  to  an  acquaintance  of  his, 
but  later  on  delivered  it  to  the  police,  although 
repeating  to  the  police,  representations  made  to 
his  sister,  which  were  found  to  be  untrue  to  the 
knowledge  of  the  accused,  held,  that  he  was 
guilty  of  criminal  misappropriation.  RAM 
DYAii  V.  Empress,  24  P.R.  1886,  Cr. 

{^8)— Charge,  form  of— Fecial  Code,  s.  403. 
— In  a  case  in  which  the  accused  is  charged  with 
having  dishouestly  appropriated  property,  the 
charge  should  specify  the  person  to  whom  the 
property  belonged.  Where  the  accused  is  interes- 
ted in  the  property  jointly  with  others, he  is  not 
necessarily  guilty  of  a  criminal  act,  if  he  takes 
possession  of  it  and  disposes  of  it.  QUEEN  v. 
Parbutty  Churn  Chuckerbutty,  14  W. 
R.  Cr.  13. 

{S9)—Sep2rate  items  of  money  -  Charge,  form 
of, — The  misappropriation  of  each  separate  item 
of  money  with  which  a  person  is  entrusted  is  a 
separate  ofiance,  and  the  facts  connected  with 
it  should  form  the  subject  of  a  separate  enquiry. 
The  duty  of  a  committing  officer  in  such  a  case 
is  to  select  certain  distinct  loems,  to  frame  his 
charges  upon  them  and  to  adduce  evidence 
specially  upon  those  items.  CHETTER, 
C.A,,  {Appellant),  15  W.R.  Or.  5. 

(40)  —  Trust  arising  from  duty  of  public  servant 
— Penal  Code,  s.  409 — Where  it  was  proved 
that  the  Head  Clerk  of  an  office  entrusted  the 
management  of  stamps,  wiob  the  knowledge 
and  sanction  of  his  superiors,  to  one  of  his 
assistants,  the  latter  was  held  to  be  guilty  of 
criminal  misappropriation  by  a  public  servant, 
within  the  meaning  of  s.  409,  when  he  made 
away  with  the  stamps.  QUEEN  v.  RAM  DHUN 
DEY,  13  W.R.  Cr.  77. 

(41) — Cheating  or  extortion  by  Chowkeedar. 
— When  a  chowkeedar  obtains  money  from 
another  either  under  fraudulent  inducement 
or  dishonesty,,  or  by  putting  that  person  in 
fear  of  injury,  he  is  punishable  under  s.  417 
or  ss.  383  and  384,  I. P.:}.  He  can  never  be  said 
to  have  appropriated  public  money  entrusted  to 
him  as  a  public  servant.  QUEEN  v.  RAM 
Narain  Chowkeedar,  3  W.R.  Cr.  32. 

(4^2)— Mortgage — Wilful  default  by  mortgagor 
in  possession — Sale  for  arrears  of  Revenue — 
Benamee  purchase  by  mortgagor  — Criminal 
misappropriation. — If  a  mortgagor  in  possession 
who  is  entrusted  with  the  dominion  over  the 
mortgaged  property  by  the  mortgagee  in  whom 
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the  property  is  in  a  mortgage  in  the  English 
form,  wilfully  defaults,  and  causes  the  property 
to  be  sold  for  arrears  of  Government  revenue 
for  the  purpose  of  defrauding  the  mortgagee, 
and  purchases  it  benamee,  he  is  liable  to  be 
punished  for  criminail  misappropriation  under 
s.    405    of    the     Penal    Code.'  RAM    MANICK 

Shah  v.  Brindabun  Chundbr  potdar,  5 
W.R.  230. 

See  ACT  XIV  OP  1866,  s.  43,  14  M.  229  =  1 
Weir  860. 

See  Grim.  Pro.  Code,  i893,  ss.  222  (2),  234, 
31  C.  928  =  8  C.W.N.  807. 

See  Crim.  Pro.  Code,  1898,  s.  234,  2  C.W. 
N.  341. 

See  CRIM.  PRO.  CODE.  1898,  s.  517,  12  Cr. 
L.J.  467  =  11  Ind.  Gas.  1003. 

See  Crim.  Pro.  code,  1893,  ss.  536,  537, 
26  M.  243,  Note. 

See  False  Evidence,  10  C.L.R.  187. 

Joinder  of  the  offences  of  forgery  and,  com- 
mitted in  one  transaction  with  like  offences 
committed  in  another — See  JOINDER  OP 
CHARGES— MiS.JOINDER  OP  CHARGES,  2  L. 
B.R.  10. 

See  PARTNERSHIP  PROPERTY,  13  B.L.R. 
F.B.  307  =  21  W.R.  59,  Cr,,  6  B.L.R.  133  =  13 
B.L.R.  310,  note  =  15  W.K.  51.  Cr. 

See  Penal  Code,  ss.  95,  403,  A.W.N.  1831, 
100. 

See  Penal  Code,  ss.  379  aod  403,  7  C,P. 
L.R.  Cr.  34. 

See  Penal  Code,  s.  409,  18  A.  116  =  A, W. 
N.  1896,  il. 

See  Theft— General— What  Consti- 
tutes THEFT,  Rat.  Un.  Cr.  C.  143. 

See  THEFT— THINGS  IN  RESPECT  OP 
WHICH  THE  OFFENCE  OF  THEFT  CANNOT 
BE  COMMITTED,  15  C.  392,  i5  C.  390,  note. 

See  Theft— THINGS  which  may  be  the 
SUB.JECT  OF  theft,  4  Bom.  L.R.  626,  1  Weir 
408,  Rat.  Un.  Cr.  C.  136,  314  =  Cr.  Rg.  70  of 
1886,  U.B.R.  1892—1896,  Vol.  I,  236. 

Criminal  Procedure  Amendment  Act, 

See  ACT  XV  OP  1862. 
See  ACT  XI  OP  1874. 
See  Act  III  OP  1884. 
See  ACT  IV  OF  1891. 

Crim.  Pro.  Code  (Act  XXV  of  1861). 

[Rep.,  act  X  OF  1872.] 

(1) — General — Adovtion  of  Western  Court's 
Circular  No  12— Publishing  a  table  of  changes. 
— For  the  informatiou  and  guidance  of  all  Se3- 
sions  Judges  and  Magistrates,  the  High  Court 
was  pleased  to  circulate  Circular  Order  No.  12, 
dated  the  27th  April,  1866,  issued  by  the  Wes- 
tern Court,  publishing  a  table  indicating  the 
changes  made  in  the  schedule  annexed  to  the 
Crim  Pro.  Code  by  the  provisions  of  Act  VIII  of 
1866.  Criminal  Circular,  No.  7,  datei> 
14TH  June,  1866,  6  W.R.  Cr.  Cir.  1. 
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Crim.  Pro.  Code  (Act  XXY  of  i86i)—contd. 
(2)— See  ACT  V  OP  1861,  5  W.R.  Cr.  Cir-  1. 

(3)— See  ACT  XX  OF  1866,  ss.  94, 95,  Rat.  Ud. 
Cr.C.  51. 

(4)— 8.  15— S^e  Magistrate,  Jurisdic- 
tion OF— General— Jurisdiction,  4  M.H. 
0,  App.  2. 

(5)— Ss.  22,  46— See  SENTENCE— GENERAL, 
Rat.  Un.  Cr.  C.  49  =  Cr,  Rg.  '2-.3-1S71. 

(6)— Ss.  43,  66  and  68— See  Mad.  ACT  III 
OF  1871,  s.  154,  6  M.H.C.  App.  49. 

(7)— Ss.    44.    62.     308— See    MAGISTRATE, 

Jurisdiction  of— general  Jurisdiction, 

Rat.  Un.  Cr.  C.  50  =  Cr.  Rg.  13-4-1871. 
(8)— S.  46— See  No.  5,  supra, 
(9)— S.  62— See  No.  7,  supra. 
(10)— S.  66— See  No.  6,  supra. 

(11) — Ss.  66,  205 — Attestation  and  signature 
of  statement. — Where  the  statement  of  an  accus- 
ed person  was  not  attebted  and  signed  by  the 
Magistrate  as  required  by  s.  205  of  the  Crim. 
Pro.  Code,  before  an  appeal  from  the  conviction 
was  disposed  of,  held,  the  omission  was  a 
material  irregularity.  Where  the  examination 
of  the  complainant  was  not  signed  as  required 
by  s.  66  of  the  Code,  held  that  the  warrant  of 
arrest  issued  on  such  examination  was  informal. 

Reg.  v.  Vyankatrav  shrinivas,  7  B.H.C. 
Cr.  80.     [R.,  12  B.  377.] 

(12)— S.  68— See  No.  6,  supra. 

(13)— S.  100— See  ARREST,  7  P.R.   1869,  Cr. 

(14)— S.  149—  See  CONFESSION— CONFES- 
SIONS TO  MAGISTRATES  ETC.  7  B.H.C.  Cr. 
56. 

(15)— S.  163— See  BAIL,  12  W.R.  Cr.  18. 

(16)— 8.  205— Sfe  No.  11.  supra. 

(17)— Ss.  205,  366,  330,  426,  439— See 
REMAND,  2  B.H.C.  395. 

(18)— S.  212— See  Bail,  1  B.L. R.S.N.  26  = 
10  W.R.  Cr.  34. 

(19)— Ss.  225.  359,  425— See  COMMITMENT 
TO  Sessions  Court.  4  M.H.c,  App.  30. 

(201— Ss.  234  and  237— See  Charge— FORM 
OF  Charge,  9  W.R.  Cr.  33. 

(21)— S.  237,  scope  o/.— In  s.  237,  Crim.  Pro. 
Code,  1861,  requires  that  in  framing  a  charge 
under  any  s?ction  of  the  Penal  Code,  the  exis- 
tence of  the  special  exception  contained  within 
that  section  should  be  distinctly  denied,  1  W, 
R.  Cf,  Letters,  10. 

(22)— S.  237,  Crim.  Pro.  Code  (1861),  as 
ammded  by  Act  VIII  of  1869,  Amendement  Act. 
— S.  237,  Act  VIII  of  1869,  forbids  a  police 
ofScer  in  charge  of  a  station  from  proceeding 
with  the  investigation  of  any  case  in  which  there 
is  no  sufficient  ground  for  entering  on  an  enquiry 
or  in  which  the  immediate  apprehension  of  the 
accused  is  not  necessary  for  the  ends  of  justice. 
In  such  a  case,  he  must  report  the  substance  of 
the  complaint  or  information  for  the  orders  of 
the  Magistrate  having  jurisdiction  and  no  other 
police  officer  is  competent  to  make  such  enquiry 
unless  he  is  authorised  and  required  to  do  so  by 
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any  order  of  the  Magistrate.  CRIMINAL  CIR- 
CULAR, No.  7  OF  20th  July,  187l,  16  W.R.  Cr, 
j  Cip.  1. 

(23)— S.  237— See  No.   20,  supra. 

(24)— Ss.  237,  239— See  PENAL  CODE,  s.  323, 
Rat.  Un.  Cr.  C.  20  =  Cr.  Rg.   17—8—1869. 

(251-8?.  237,  239  and  2-13  — See  CHARGE— 
General,  8  W.R.  Cr.  Cir.  3. 

(20)— Crim.  Pro.  Code  (1861),  s.  2.39  (6)— 
Form  of  indictment. — Where  the  Legislature  has 
provided,  as  in  s.  239  of  the  Crim.  Pro  Code 
of  1861,  an  example  of  an  indictment  to  be 
used,  it  is  sufficient  to  follow  that  form.   HIGH 

Court  Proceedings,   I6th  March  1868,  4 
M.H.C.  App.  5. 

(27)— S.  239— See  Nos.  24.  25,  supra. 

(28)— S.  242—  See      CHARGE— FORM      OF 

Charge,  12W.R.  Cr.  23. 

(29)— S.  243— See  No.  '25.  supra. 

(30)— S.  271  —  See  COMPLAINT-  WITH- 
DRAWAL AND  REVIVAL  OF  COMPLAINT,  8 
P.R.  1871,  Cr. 

(31)— Criw.  Pro.  Code  (1861).  ss.  280,  287 
and  288 — Report  of  Sub-Magistrate  not  evidence 
of  likelihood  of  breach  of  peace — Scope  of  ss.  287 
a7id  288.— The  report  of  a  Sub-Magistrate  is 
not  evidence  on  which  a  Magistrate  can  pro- 
perly arrive  at  a  conclusion  that  the  accused 
is  likely  to  cause  a  breach  of  the  peace.  Ss.  287 
and  288,  Crim.  Pro.  Cede,  require  that  evidence 
in  such  a  case  shall  bo  recorded,  and,  if  none  is 
forthcoming,  security  to  keep  the  peace  should 
not  be  demanded.  3  J.G.  37. 

(32)— S.  287— See  No.  31,  supra. 
(33)- S.  288- See  No.  31,  stipra. 

(34)— S.  306— See  ABSCONDING  OFFENDER 
3N.W.P.  2. 

(35)— S.  303— See    JURISDICTION  OF  CIVIL 

Courts,  4  B.L.R.  F.B.  24  =  12  w.R.  p.b.  is. 
(36)— S.  308— See  No.  7.  supra. 

(37)-S.  318-See  ACT  XXVII  OF  1860,  11 
W.R.  Cr.  23. 

(38)— S.  318— See  ACT  XV  OF  1877,  art.  47, 
7  N.W.P.  35. 

(39)— S.  318— See  DISPUTE  AS  TO  POSSES- 
SIGN  OF  IMMOVEABLE  PROPERTY,  6  B.H  C. 
Cr.  30. 

(40)  — as.  318,  319- See  DAMAGES,  4  M.H. 
C,  410. 

(41)— S.  319— See  No.  40,  supra. 
(41a)  S.  359— See  No.  19,  supra. 
(42)— S.  366— See  No,  17,  supra. 

(43)— Ss.  368  and  369— See  EXAMINATION  OF 
WITNESSES,  8  W.R.  Cr.  Cir.  6. 

(44)  — S.  369— See  DEPOSITION,  Cr.  Rg.  26- 
8-1869. 

(45)— S,  369— See  No.  43,  sM^jra. 

(46)— S.  373— See  CONVICTION.  3  B.H.C, 
Cr.  51. 

(47)— S.  380— See  No.  17,  supra. 
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(48)  — S.  382— See  ALTERNATIVE  FINDING, 
Rat.  Un.  Or.  C.  20  =  Cr.  Rg.  6-9-1869. 

(49)— Ss.  411,  436— See  BAIL,  1  B.L.R.  A. 
Cr.  7  =  10  W.R.  Or.  16. 

(50)  — S.  415  — See  APPEAL  —  APPEAL  ~ 
Practice  and  Procedure,  5  W.R.  Cr.  80. 

(50-a)— 8.  425— See  No.  19,  supra. 

(51)— 8.  426—  See  APPEAL—  GENERAL,  6 
B.H.C.  Cr.  47. 

(52)- S.    426— Spe   REVISION—  GENERAL 

Principles,  3  B.H.C.  Cr.  42. 

(53)— S.  426— See  No.  17.  supra. 

(54)— Ss.  426,  439— See  ACCUSED  PERSON, 
6  M.H.C.  App.  45. 

(55)— 8.  427— See  RevisI0N~Re  TRIAL,  4 
B.H.C.  Cr.  2. 

(56)— 8.  436— See  No.  49,  supra. 
(57)  — S.  439— See  Nos.  17.  54,  supra. 

(58)— S.  UO— Scope  of  the  section.  — S.  440  of 
the  Code  has  no  bearing  on  the  question  of 
stamp  duty,  but  refers  solely  to  the  expense  of 
copying.  Copies  applied  for  under  that  section 
should  in  all  cases  he  written  by  a  sa'aried 
Officer  of  the  Court.  HIGH  COURT  PROCEED- 
INGS, 26TH  JULY,  1869,  4  M.H.C.  App.  57. 

(59)— S.  443— See  WITNESS— MISCELLANE- 
OUS CASES,  I  W.R.  Cr.  Gir.  4. 

(60)— Ss.    445-A— 445-C— See    APPEAL  — 

Cases  where  appeal  lies,  i4  W.R.  Cr.  i8. 

(61)— Ch.  Ill— See  MAGISTRATE,  JURIS- 
DICTION OF—  General  Jurisdiction,  2 
Weir  20. 

(62)— Ch.  XIV—  See  COMPLAINT  —  DIS- 
MISSAL OF  Complaint,  3  N.w  P.  341. 

(63)— Ch.  XIV— See  COMPLAINT— WITH- 
DRAWAL AND  REVIVAL  OF  COMPLAINTS,  6 
M.H.C.  App.  8. 

(64)— Ch.  XV— See  Ben.  ACT  II  OF  1872, 
ss.  4,  34,  19  W.R.  Cr.  4. 

(65) — ("h.  XX — Declaratory  suit  to  set  aside 
award— See  ACT  I  OF  1877,  s.  42, 15  V7.R.  294 
=  6B  L.R.  643. 

(66)— Chs.  XX  and  XXII- Order  for  remov- 
ing of  encroachments  not  dealt  with  as  local 
nuisance    —     See    JURISDICTION    OF    CIVIL 

Courts,  2  W.R.  287. 

(67)— Ch.  XXII— See  No.  66,  supra. 

(69)— Crim.  Pro.  Code,  Act  XXV  of  1861, 
Schedule  — Seventh  Explanatory  note — Purpose, 
— The  seventh  explanatory  note  at  the  head  of 
the  schedule  to  the  Crim.  Pro.  Code  of  1861, 
as  amended  by  Act  VIII  of  1869,  refers  to  pro- 
cedure and  not  the  class  of  officers  by  whom 
an  ofience  is  punishable.  REG.  v.  LAKHA 
JiBHAl,  Rat.  Un.  Cr.  C.  24=Rat.  Un.  Cr.  C. 
26  =  Cr.  Rg.  20  9  1869. 

Criminal  Procedure  Code  (Act  X  of  1872). 
[REP.  ACT  X  OF  1882]. 
(D— See  ACT  I  OF  1877,  s.  42,  6  M.  176. 
(2)— See  False  Evidence,  18  B.  377,  F.B. 


Crim.  Pro.  Code  (Act  X  of  iS12)—contimied. 

(3)— See  Magistrate,  Jurisdiction  of— 
General  Jurisdiction,  7  B.  303. 

(4)— See  Revival  OF  Criminal  Proceed- 
ings, 1  C.  282  =  25  W  R.  Cr.  30. 

(5)— See  STOLEN  PROPERTY,  1  B.  630. 

(6)— Crim.  Pro.  Code  (1872),  ss.  4,  296—  "Ses- 
sions case,"  meaning  of — S.  457,  Penal  Code — 
Held  by  the  Full  Bench  (Spankte  and  Oldfield, 
JJ.,  dissenting)  : — A  "Sessions  case"  in  s.  296, 
means  a  case  exclusively  triable  by  a  Sessions 
Court.  Where  a  Magistrate  discharged  an 
accused  person  under  s.  457,  I.P.C.  and  the 
Sessions  Judge  ordered  the  commitment  of  the 
accueed  to  the  Sessions  Court  on  a  charge 
under  ss.  457  and  380,  I.P.C,  held,  that  the 
Judge's  order  to  commit  the  case  to  the  Ses- 
sions Court  was  illegal,  as  the  c.^se  was  a 
Magistrate's  case,  and  not  one  triable  by  the 
Court  of  Sessions  only.  EMPRESS  OF  INDIA 
v.  KANCHAN  SINGH,  1  A.  413  F.B.  [F.,  7 
C.L  R.  168,  2  A.W.N.  105  ;  R.,  2  A.  570.] 

(7)— Ss.  4  and  296— See  COMMITMENT  TO 
SESSIONS  Court,  7  M.H.C.  App.  27. 

(8) — Ss.  34  and  ^SS  —  Evidence  for  the  defence, 
not  recorded  by  the  Magistrate  who  tried  the 
case. — S.  283  does  not  cure  the  defect  of  a 
Magistrate,  who  had  not  jurisdiction,  recording 
the  evidence  ofwitnesses  for  the  defen'ie,  while 
the  case  was  tried  by  another  Magistrate  havicg 
jurisdiction  over  vhe  offence.  BasAWA  SINGH 
v.  EMPRESS,  19  P.R.  1881.  Cr. 

(9) — Ss.  36  and  109 — Alternative  sentence  of 
imprisonment. — An  alternative  sentence  of  im- 
prisonment exceeding  9  months  could  not  be 
legally  passed  by  a  Magi.strate  of  the  District 
with  enhanced  powers,  without  confirmation 
bv  the  Sessions  Judge.  EMPRESS  v.  PIB 
Baksh,  16  P.R.  1881,  Cr. 

(\0)—Crim.  Pro.  Code,  Act  X  of  1872.  ss.  45, 
315 — Penal  Code,  s.  15— Previous  convictions — 
Light  sentence.— Though  the  High  Court  found 
that,  in  consideration  of  the  various  previous 
convictions  proved  against  the  accused,  the 
sentence  passed  by  the  Magistrate  was  in- 
adequate and  that  the  Magistrate  should  have 
proceeded  under  ss.  45  and  315  of  the  Crim. 
Pro  Code,  held  that  the  Magistr.ate  had  full 
discretion  under  s.  315  and  that  no  new  trial 
could  be  ordered.  REG  v,  ANNAJI  KRISHNA, 
Rat.  Un.  Cr.  C  70  =  Cp.  Rg  24-4-1873. 

(11)— Ss.  50.  530— See  BENCH  OF  MAGIS- 
TRATES, 2  C.L.R.  263, 

(12)  — Ss.   63,    530  —  See  JURISDICTION  OF 

Criminal  Courts— General,  9  P.R.  1883, 
Cr. 

(13)— Ss.  76,  90,  93— A  Magistrate  is  com- 
petent to  admit  to  bail  recalcitrant  witnesses 
arresied  under  s.  90  of  the  Code     HIGH  COURT 

Proceedings    iith  May,  I88i.  No.  957,  2 
Weir.  39. 

(14) — S  90— Information  to  police  by  agents. 
—  Per  Markby,  J.  —  A  khazanchi  of  the 
zemindar  of  a  village  is  not  an  *  agent  '  under 
the  above  section.  A  dewan  may  be  an  '  agent ' 
during  the  absence  of  his  master ;  but  not  a 
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deioan,  who  acts  only  under  the  orders  of  his 
resident  master,  Quojre — Per  Prinsep,  J.  — 
Whether,  under  the  above  section,  an  agent  is 
responsible  only  for  giving  information  of  the 
occurrence  of  any  sudden  or  unnatural  death  ? 
Empress  v.  Achiraj  Lall,  4  C.  603  =  3  C.L. 
R.  87  =  1  Shorae  L.R.  Cr.  89. 

(15)— S.  90— See  ILLEGAL  OMISSION,  34 
P.R.  1882,  Cr. 

(16)— S.  90(c)— See  PENAL  CODE,  s.  202,  A. 
W.N,  1883,  9. 

(17)— S.  90— Sec  No,  13,  supra. 
(17-a)— S.  93— See  No.  13,  sicpra. 
(18)— S.  109— See  No.  9.  supra. 
(19)— 8.  147— See  FALSE  CHARGE,  8C  L.R. 
289. 

(20) — Ss.  227,  274 — Sentence  of  imprisonment 
and  fine  by  first  class  Magistrate  —  Appeal — 
Form  of  record. — Where  a  Magistrate  of  the 
first  class  passed  a  sentence  of  fine  and  impri- 
sonment, held  that  his  order  was  appealable  ; 
therefore,  he  should  record  the  evidence  of  the 
witnesses  and  his  reason  for  passing  the  sen- 
tence. In  the  matter  of  SHER  MaHOMED,  2 
C.L.R.  Sll. 

(21  &  22)— Crim.  Pro.  Code  (1872),  s.  263— 
Acquittal  by  jury — Duty  of  Sessions  Judge  in 
making  a  reference. — When  a  Sessions  Judge 
disagrees  with  a  verdict  of  acquittal,  it  is  his 
duty  io  sending  up  a  o^se  to  the  High  Court, 
under  ss.  263  and  464,  to  state  the  oSence 
which,  in  his  opinion,  hjis  been  committed. 
Where  a  Sessions  Judge  referred  a  case  to  the 
High  Court  under  s.  263,  Crim.  Pro.  Code, 
1872,  held  that  the  Court  wrs  competent  to 
find  the  prisoner  guilty,  though  the  majority 
of  the  jury  might  have  returned  a  verdict  of 
acquittal  In  the  matter  of  SahAE  RaE  1  J, 
G.  58. 

(23) -Criwz.  Pro.  Code  (1872),  s.  263  — 
Verdict  of  jury — Interference  of  High  Court. — 
Where  there  are  reasons  for  suspicion  sufficient 
to  warrant  the  jury  in  disbelieving  the  witness- 
es and  in  giving  tbe  prisoner  the  benefit  of 
the  doubts  raised  by  inconsistencies  in  their 
evidence,  the  High  Court  will  not  interfere, 
merely  on  the  ground  that  another  jury  would 
have  come  to  a  different  conclusion  on  the 
evidence.  It  must  be  shown  that  the  verdict 
was  unreasonable  and  perverse.  In  re  HURREE 
Narain,  1  J.G.  76. 

(24)— Ss.  272,  283,  443  —  See  CHARGE— 
General,  lO  B.H.C  373 

(25)— S.  274— See  No.  20,  supra. 

(25-a)— 8.  283— See  Nos.  8,  24,  sxipra. 

(26)— 8.  296— See  Nos.  6,  7,  siqjra. 

(27)— Ss.  308,  310,  311— See  JURISDICTION 
OF  CIVIL  COURTS,  19  W.R.  345. 

(28) -S.  309  (3)— See  SENTENCE— IMPRI- 
SONMENT—IMPRISONBIENT  IN  DEFAULT  OF 
PAYMENT  OF  FINE,  ETC.,  Rat,  Un.  Cr.  0.68  = 
Or.  Rg.  27-2-1873. 
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(29)— S.  310— See  No.  27,  supra. 

(30)— S.  311— See  No.  27,  supra. 

(31)— S.  315 — Poioer  of  Subordinate  Maqis- 
rate  to  send  a  case  for  trial  to  the  District 
J\dagistrate. — A  Magistrate  may,  at  any  stage 
of  the  proceedings,  without  framing  a  charge 
or  completing  an  enquiry,  send  the  accused  to 
the  Magistrate  of  the  District  to  be  placed  upon 
his  trial.  In  re.  a  reference  /rom  COMMISSION- 
ER, Lahore,  l?  P.R.  1873,  Cr. 

(32)— S.  315- See  HABITUAL  OFFENDER, 
A.W.N.  1881,  153,   A  W.N.  1882,  215. 

(3.3)— 8.  315— See  No.  10,  supra. 

(34)-8.  390-See  Bail,  24  W.R.  Cr.  8. 

(35)— S.  435  — See  CONTEMPT  OF  COURT, 
Cr.  Rg.  16— .3— 1871. 

(36)— S.  439— See  CHARGE,  FORM  OF 
Charge    22  W.R.C.R.  39. 

(37)— 8.  443— See  No.  24,  supra. 

(38) — S.  as-  Potver  of  Sessions  Judge  to 
expunge  a  charge  before  calling  upon  accused  to 
plead. — Where  a  Magistrate  commits  an  accused 
person  to  the  Sessions  Court  to  be  tried  on 
specific  charges,  the  Sessions  Judge  has  no 
power,  before  calling  upon  the  accu.«ed  to  plead, 
to  expunge  one  of  the  charge^.  EMPRESS  v. 
PORESHOLLAH  SHEIKH,  7  C.L.R.  143.  [B.. 
13  Cr.  L.J.  609  =  16  Ind.  Cas.  257  =  15  C.L. 
J,  517  =  16  C.W.N.  1105.] 

(39)— Ss.  489.  490,  50O,  504— Se?  SURETY 
BOND,  Rat.  Un.  Cr.  C.  126. 

(40)— S.  490— See  No.  39,  supra. 

(41)— Ss.  491.  492  — See  SECURITY  TO  KEEP 

THE  Peace—  summons  to  show  cause„ 
Form  and  nature  of,  notice,  etc.,  27  P. 
R.  1882,  Cr. 

(42)— Ss,  492  — See  No.  41,  supra. 

(43)— S.  497— See  SECURITY  TO  KEEP  THE 
Peace— Evidence  and  Procedure,  ii  P. 
R.  1882,  Cr. 

(44)  -S.  500— See  No.  39,  supra. 
(45)— S.  504— See  No.  .39,  supra. 

(46)— Ss.  505!and  506,  Crim.  Pro.  Code  (1872), 
— Discretion.  —Tbe  powers  under  those  very 
stringent  sections  should  be  exercised  only  with 
extreme  discretion.  EMPRESS  v  Kala  CHAND 
Dass,  6  C.  14  =  6  C.L.R.  128  =  3  Shome  L.R. 
Cr.  14    [R.,  16  B.  372.] 

(47)— Ss.  505,  506— See  SECURITY  FOR  GOOD 
BEHAVIOUR,  A.W.N.   1882,  92. 

(48)— 8.  506— See  Nos.  46.  47,  supra. 

(49)— 8.  521  —  See  PENAL  CODE,  s.  188, 
A.W.N.  1882,  232. 

v'50)— Ss.  536  and  537— See  MAINTENANCE, 
28  P.K.  1880.  Cr. 

(51)— 8.  539— See  PUNJ.  ACT  IV  OF  1872, 
8.  42.  28  P.R.  1873.  Cr. 

(52)— Ch.  XVII— See  WITNESS—  EXAMINA- 
TION OF  Witnesses,  4  M.  130  =  2  Weir  324 
=  6  Ind.  Jur.  30. 
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(53)— Ch.  XVIII— See  Summary  Trial,  6 
M.  396  =  2  Weir  828  =  8  Ind.  Jur.  35. 

(54)— Ch.  XLI-See  Maintenance,  4  0.  374. 
Crim  Pro.  Code  (Act  X  of  1882). 

[Rep..  Act  Vof  1898]. 

(l)  —  Crmi.  PrO'  Code,  object  of. — The  object 
of  a  Code  of  Criminal  Procedure  is  to  provide  a 
machinery  for  the  punishment  of  offenders 
against  the  substantive  criminal  law.  In  the 
matter  of  the  w.iition  of  Ganesh  NARayAN 
SATHl,  13  B.  590,  F.B.  \_F.,  16  B.  580  ;  R.,  16 
B.  661,  Rat.  Un.  Cr.  Cr.  776.] 

(2) — Police  officer's  authority  to  take  security 
bond  for  production  of  a  person  before  the  Police 
— Magistrate' s  po2ver  to  alter  such  bond. — There 
is  no  provision  in  the  Code,  authorizing  a  police 
officer  to  take  a  security  bond  for  the  production 
of  any  person  before  the  Police.  The  Magis- 
trate has,  therefore,  no  power  to  alter  it  and  to 
impose  a  fresh  obligation.  In  the  matter  of 
€HENDRA  SEKHar  Rai,  li  C.  77.  [Diss..  21 
Ind.Cas.  679  =  22  PR.  1913,  Cr.  =  6P.L.R.  1914 
=  6  P.W.R.  1913,  Cr.j 

(3)  Applicability  of— See  ACT  XXI  OF  1879, 
12  M.  39  =  1  Weir  10. 

(4)— See  FALSE  EVIDENCE,  7  A.  44  =  A.W. 
N.  1884,  258. 

(5)— See  REPLY,  RIGHT  OF,  Rat.  Un.  Cr. 
C.938  =  Cr.  Rg.  48  of  1997. 

(6)— Repeal  of  Crim.  Pro.  Code  of  1872  by 
that  of  1882  — See  REVISION— MISCELLANE- 
OUS CASES.  9  C.  513  =  12  C.L.R.  500. 

(7)— Crim.  Pro.  Code  (1889),  s.  100— Custody 
of  minor. — It  is  not  in  all  oases  of  alleged 
kidnapping  that  an  order  under  s.  100  of  the 
Crim.  Pro.  Code  should  be  passed.  It  is  only 
when  the  Magistrate  believes  that  the  minor 
was  wronglv  confined  that  such  an  order  should 
be  made.  QUEBN-EMPRESS  v.  MUKTABAL, 
Rat.Un,  Cr.  C  839  =  Cr.  Rg.  8  of  1896. 

(8)— Ss.  109.  112,  118  and  123— Security 
Minor. — There  is  nothing  in  these  sections, 
which  precludes  a  Magistrate  from  ordering  a 
minor  to  give  security,  but  the  nature  of  the 
security  which  may  be  required,  when  the 
person  in  respect  of  whom  the  inquiry  is  made 
is  a  minor,  is  provided  for,  QuEEN-EMPRESS 
V.  Nga  Shan,  L  B.R.  1893—1900,  129. 

(9)— S.  112— See  No.  8,  supra. 

(10)— 8.  118— See  No.  8,  supra. 

(11)— S.  123— See  No.  8,  sMpra. 

(12) -S.  380— See  SENTENCE— CONFIRMA- 
TION OF  SENTENCE,  ,35  PR.  1886,  Cr,  F.B,, 
25  P.R.  1887.  Cr..  3  P.R.  1898,  Cr. 

(13)— S.  390— See  SENTENCE— TRANSPOR- 
TATION, 43  P.R.  1884,  Cr.  4  P.R.  1886,  Cr. 

(14)— Crim.  Pro.  Code,  1882,  s.  ^39— High 
Court — Revision-Fresh  evidence- -Enhancement. 
— Evidence  of  previous  conviction  discovered 
after  the  trial  does  not  justify  the  High  Court 
in  enhancing  the  sentence  in  the  exercise  of  its 
revisional  powers.  QaEEN-EMPRESS  v.  KARIM 
Rat.  Un.  Cr.  C.  461. 
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/15)  — S.  566- A  — See  TRANSFER  OF  CRIMI- 
NAL Case,  Grounds  for  Transfer  — 
NOTICE,  2  C.W.N.   498. 

(16)— Ch.  XXII— See  PENAL  CODE,  s.  75, 
L.B.R.  1872—1892,  386. 

(17)— Criw.  Pro.  Code  (1882),  Ch.  XXX II— 
Sessions  Judge — Reference  to  District  Magistrate. 
— Where  an  application  is  made  to  a  Court  of 
Sessions  under  Ch.  XXXII  of  the  Crim.  Pro. 
Code,  the  Court  has  no  power  to  refer  the  aopli- 
cant  to  a  District  Magistrate  whose  Court  is  one 
not  subordinate  to,  hut  of  concurrent  jurisdic- 
tion with,  the  Sessions  Court  for  the  purposes  of 
that  chapter  QUEEN-EMPRESS  v.  TAJBHAI, 
Rat.  Un.Cr.  C.  525  =  Cr.  Rg  57  of  1890. 

Crim.  Pro.  Code  (Act  Y  of  1898). 

[REP.  IN  PT.,  (IN  SiNDH Frontier),  Reg. 
v  of  1872,  s.  11  (saved  by  s.  3  of  the 
Code),    am.  (locally  in  Madras),  actV 

OP  1889,  S.  4,  as  amended  by  act  1  OF  1903. 
AM.,  ACT  XII  OF    1899,  S.  3.     S.    185    (2)  (AS 

TO  Lower  Burma),  and  part  of  s.  487 

RELATING  TO  LOWER  BURMA,  REP.,  ACT 
VI  OF  1900,  S.  48.     SS.  54    (2),  55    (2),    56  (2), 

84  (4),  127  (2)  and  ch.  ix  (ss  127  to  132) 
rep.  as  to  the  town  of  bombay,  and 
ss.  83  (2),  85,  86  and  155  rep.  as  to  the 
Police  in  the  town  op  Bombay,  bom.  Act 

IV  OP  1902.  Ss.  260  (l).  555  AND  SCHS.  II. 
V:  AM.,  ACT  I  OF  1903.  APPLICATION  OF  S.  45 
BARRED,  Bur.  ACT  VI  OF  1907,  S.  7  (2>. 
APPLICATION  RESTRICTED,  ACT  XIV  OF 
1908,  SS.  12,  14.  S.  392  (2)  AM,,  S.  32  (1),  (3), 
8CH.  IV  REP.  IN  PT.,  ACT  IV  OF  1909,  SS.  7. 
8.  AM.  (IN  LOWER  BURMA),  ACT  VI  OF 
1900,  S.  47;  AM.,  (IN  ANDAMAN  AND  NICOBAR 
ISL.ANDS),  Reg.  Ill  OF  1876,  S.  13, AS  AMEND- 
ED BY  Reg   I  OF  1884,  S.  3  (SAVED  BY  S.   3 

OP  THE  Code);  am.,  (in  British  Balu- 
chistan). REG.  VIII  OP  1896  (SAVED  BY  S.  3 
OP  THE  Code)  ;  Am.  (in  part  of  the  Pun- 
jab AND  in  the  N.  W.  Frontier  Provin- 
ce.) REG.  Ill  of  1901,  SS.  4  TO  7,  ETC.;  AM., 

(IN  N.W.  frontier  Province),  Reg.  VII 

OP  1901,  PT  IT  ;  am.,  (IN  SiNDH  FRONTIER), 
Reg.  Ill  OP  1892,  S.  27  (SAVED  BY  S.  3  OP 
THE  CODE).    Declared  in  force— in  the 

SONTHAL  PARGANAS  (WITH  MODIFICATIONS) 

Reg.  V  OF  1893,  s.  4,  AS  amended  by  Reg. 

Ill    OF    1899,    S.    2  ;    IN    THE    CHITTAGONG 

Hill  tracts  (with  a  restriction),  Reg. 
1  OF  1900,  s.  4  ;  IN  Upper  Burma  (except 
THE  Shan  States)— (with  modifica- 
tions), Reg.  Vof  1892,  S.  2,  AS  AMENDED 
by  act  xiii  of  1898,  ss  16,  18  ;  (subject 
to  the  provisions  of  the  upper  burma 
Criminal  Justice  Regulation,  1992),  act 

XIII  OF  1898,  S.  4,] 

(1) — Wtthdraival  of  Crim.  Pro.  Code  from  a 
District— Its  effect  on  the  powers  of  the  High 
Court. — It  is  quite  conceivable  that,  notwith- 
standing the  withdrawal  of  the  operation  of  the 
Code  of  Criminal  Procedure  from  a  certain  dis- 
trict, the  High  Court  might  continue  to  exercise 
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appellate  and  reviaional  powers  over  that  dis- 
trict. SOONDERJEE  NANJRE  v.  MAYLON,  26 
C.  874  =  3  C.W.N  864.  (4  C  172  =  5  I.A.  178, 
B.) 

(2) — Delivery  of  property,  order  directing  .mere- 
ly upon  complaint,  illegal. — An  order  passed  by  a 
Magistrate,  directing  the  delivery  of  property 
to  the  complainant  merely  upon  a  complaint 
that  some  accused  person  was  detaining  it 
unlawfully,  is  illegsjl.  The  High  Court,  as  a 
Court  of  Revision,  set  aside  such  an  order,  but 
declined  to  make  a  further  order  for  restora- 
tion, on  the  ground  that  it  would  be  illegal  to 
do  so.  NUR  MAHOMED  JaKARIAH  V.  JAFAR 
MEHAR  Ali,  5  C  L.J.  229  =  5  Cr.  L.J.  147. 

(3) — Examination  of  the  accused  at  a  Sessions 
trial, — At  a  Sessions  trial,  if,  at  the  close  of  a 
case  for  the  prosecution,  the  accused  person 
makes  any  statement  in  his  defence,  it  should 
be  recorded  ;  if  he  does  not  voluntarily  make 
any  statement  and  declines  to  answer  any  ques- 
tion put  by  the  Court,  the  fact  should  also 
be  noted.  QueEN-EMPRESS  v.  MUSSAMUT 
Hardai,  S.C.  95.  Oudh. 

(4)— See  District  Magistrate,  A.W.N. 
1882,  135. 

(5)— See  Examination  of  accused, 
ss.  289,  342  and  537,  2  L.B.R.  115. 

(6)— See  Jurisdiction  of  Civil  Courts, 

6  C.  291  =  7  C.  L.R.  43a,  6  C.  835  =  8  C.L.R.  217. 

(7-8)— See    SANCTION     TO      PROSECUTE— 

Conditions  requisite  for  grant  of 
Sanction,  etc.,  6  M.L.T.  128. 

(9)  -See  SENTENCE -Capital  Sentence, 
8  M.L.T.  81  =  7Ind.  Caa.  397  =  11  Or.  L.J.  481. 

S.  1  (  =  1882,8,  1  ;  1872,  ss.  1,  2,  111,  533, 

340). 

(10)— S.  1  (  =  C'nTO.  Pro.  Code,  1882,  s.  1  (2) 
(6) — Applicability  of  the  Code  to  village  head- 
men,— No  part  of  the  Grim.  Pro.  Code  applies 
to  village  headmen  and,  therefore,  they  are  not 
bound  to  follow  the  procedure  prescribed  by 
s.  476.  Viziramutha  PllLAI,  Accused,  2 
Weir  1. 

(11)— Ss.  1,  2  (I  to  3)— See  ACT  XVIII  OF 
1854,88.30,  35,  Rat.  Un.  Cr.  C.  83  =  Cr.  Rg. 
23-7-74, 

(12)— Ss.  1,  2  (1  to  3)— See  ACT  XXXI  OF 
1850,  s.  35,  Eat.  Un.  Cr.  C.  80  =  Cr.  Rg.  15-1- 
74. 

(13)— Ss.  1  and  2  (I  to  3)  and  44— See 
European  British  Subject,  2  Weir  578  = 

7  M.H.C.  App.  32. 

(14)— Ss.    1  and   192— See   ACT  I  OF  1871, 
ss.  20  to  23,  23  C.  300. 
(15)— Ss.l  and 403— See  AUTREFOIS  ACQUIT, 

Plea  of,  lo  B.  i8i. 

(16)--Ss.  1  (2)  (a),  4  (p)  and  (s),  55  (6)— 
Arrest  by  Police  in  Calcutta. — Prom  s.  1  (2)  (a) 
of  the  Code  of  Criminal  Procedure,  it  is  clear 
that  the  Code  does  not  apply  to  the  Police  of 
Calcutta,  unless  expressly  made  applicable  to 
them.     Paragraphs  (p)    and  (s)    of  s.  4  have 
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not  been  expressly  made  applicable,  and  hence 
they  do  not  apply  to  the  Calcutta  Police.  B.  55 
of  the  Code  is,  however,  expressly  applicable. 
Therefore,  an  officer  in  charge  of  the  police 
station  in  Calcutta  may  therefore  arrest  a 
person,  although  there  is  no  declaration  by 
Government  declaring  a  thana  or  police  station 
in  Calcutta  to  be  a  police  station  within  the 
meaning  of  the  Code.  EMPEROR  v.  MadHO 
DHOBI,  sic.  337  =  7  C.W.N.  661. 

(17)— Ss.  1  (2)  ia),  4  ip)  and  (s),  55  (6),  109  (6) 
— Arrest  by  Police  in  the  town  of  Calcutta — 
Security  for  good  behaviour — Duty  of  Magis- 
trate to  proceed  with  the  case— Legality  of  the 
arrest. — Honorary  Magistrates  are  empowered 
to  put  in  force  the  provisions  of  s.  109  of  the 
Code,  whenever  they  have  credible  information 
that  the  accused  has  no  ostensible  means  of 
livelihood  or  is  unable  to  give  a  satisfactory  ac- 
count of  himself  and  is  within  the  limits  of 
their  jurisdiction.  Whether  the  person  is  before 
them  under  a  lawful  arrestor  not  is  immaterial. 
EMPEROR  v.  Madho  Dhobi,  31  C.  537  =  7 
C.W.N.  661.  (26  M.  124,  i^.). 

S.  2  (  =  1882,    ss.  2  (1)  (2),  538;  1872,  ss.  2, 

82,  86). 

(18)— S.  2— See  Nos.  11,  12,",13,  sM»m. 

(19)— Sa.  2,  32— See  MAGISTRATE,  JURIS- 
DICTION OF  -GENERAL  JURISDICTION,  7  B. 
303. 

S.  3  (  =  1882.  s.  3  (1)  (2);  1872,  s.  2-(3)and 

(4).) 
(20)— S.  3— Sec  ACT  XVI  OP  1874,12  M.  161  = 
1  Weir  887. 
S.  4  (  =  1882,  s.  4). 

(21)— S.  4 — "Complaint" — Definition  of  the 
term, — Although  a  petition  to  the  Magistrate 
impugning  the  correctness  of  the  Police  report, 
and  praying  that  the  person  accused  by  the 
petitioner  might  be  brought  to  trial,  is  not 
such  a  petition  as,  according  to  the  practice  in 
the  mofussil,  would  be  regarded  as  a  complaint, 
still  as  the  definition  of  complaint  in  s.  4  is 
very  wide,  such  a  petition  falls  within  that  de- 
finition.    JOGENDRA    NATH    MOOKERJEE  V. 

Emperor,  33  C.  1  =  2  C  L.J.  228  =  10  C.W.N. 
158  =  2  Cr.  L.J.  615. 

(22) — S.  4 — Sanction  to  prosecute — LP.C, 
(XLV  of  1860),  s.  ill— Petition  before  Magis- 
trate making  charges  against  accused  and  asking 
for  an  order  on  Police  to  warn  accused,  if  com- 
plaint.— A  petition  in  which  the  petitioner  made 
certain  allegations  against  a  person  and  asked 
for  an  order  on  the  Police  to  warn  him  is  not  a 
complaint  in  a  criminal  case,  and  no  sanction 
to  prosecute  the  petitioner  under  s.  211,  Penal 
Code,  for  those  allegations,  can  be  granted. 
PURNO      CHANDRA       GHOSH       v.       HURISH 

CHANDRA  Ghosh,  15  C.W.N.  1051  =  12  Ind. 
Cas.  303  =  12  Cr.  L.J.  535. 

(23)— S.  4— See  ACT  XXII  OP  1881,  ss.  35, 
47  and  49,  8  P.R.  1994,  Cr. 

(23-a)— S.  4— See  Nos.  16,  17,  supra. 
(24)— 'Ss.  4,  88,  89  (  =  Crim.  Pro.  Cede,  1882, 
ss.  4  (m),  88,   89)— Proceeding's  of  Magistrate 
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under  s.  88,  Crim.  Pro.  Code,  luhether  "judicial 
■proceedings."— The  law  makes  no  provision  for 
the  investigation  by  a  Magistrate  of  the  claims 
ot  third  persons  to  property  which  has  been 
attached  under  s.  8S  of  the  Code.  Therefore, 
the  proceedings  of  Magistrates  under  s.  88  are 
not  "  judicial  proceedings"  in  the  sense  of  s.  4 
(m)  of  that  Code.  QueEN-EMPRESS  v.  BHEO- 
DIBAL  RAI,  6  A.  487.  [F.,  4  L.B.R.  109  =  7 
Cr.  L.J.  81;  R.,  8  Cr.  L.J.  i260  =  29  P.W.R. 
1908  =  9  P.K.  1908,  Or.,  3  P.L.R.  Cr.,  81.J 

(25)— Ss.  4,  145,  437  (  =  Crim.  Pro.  Code, 
1882,  ss.  4  (h),li5  and  iBl)— Case  under  s.  lid- 
Power  of  Magistrate  to  order  a  further  enquiry. 
— 8.  437  of  the  Code  does  not  authorise  a 
Magistrate  to  order  a  further  enquiry  in  a  cise 
under  s,  145  of  the  Code,  as  the  section  is  not 
directed  to  any  ofience  at  all,  S.  437  only  allows 
a  further  enquiry  into  a  complaint  which 
means,  under  s.  4  (h)  a  complaint  of  an  oflence, 
i.e.,  any  act  or  omission  made  punishable  by 
any  law  for  the  time  being  in  force.  Chathu 
RAI  V.  NIRANJAN  RAI,  20  C.  729.  [R.,  17 
C.P.L  R.  127,  42  P.R.  1905,  Cr.  =  l31  P.L.R. 
1905;  £».,  29  C  242  =  6  C.W.N.  290,  33  P.R. 
1905,  Cr.  =  149  P.L.R.  1905.] 

(26)— Ss.  4,  155,  156,  165— See  ACT  XIII  OP 
1857,  s.  24.  24  C.  691. 

(27)— Ss,  4,  177,  488— See  MAINTENANCE, 
3  P.R.  1893.  Cr. 

(28) — Ss  4,  190 — Police  report— Corn-plaint — 
Procedure. — An  information  laid  by  a  police 
officer  of  gambling  contrary  to  sa.  11  and  12  of 
the  Act  is  not  a  police  report  in  the  sense  in 
which  this  term  is  used  in  s.  4  or  s.  190,  Crim. 
Pro.  Code.  Police  report  nieans  a  report  made 
by  a  police  officer  under  ch.  XlV  in  a  case 
he  is  authorised  to  investigate,  The  informa- 
tion must  be  treated  as  a  complaint  and  the 
complainant  should  be  examined,  and.  if  neces- 
sary, action  should  be  taken  under  s.  202,  Crim. 
Pro.  Code,  before  issue  of  process.  QUEEN- 
EMPRESS  V.  NGA  SHWE  E,  1  L.B.R.  58. 
{Overruled,  2  L.B.R.  146.] 

(29)— Ss.  4  and  190— See  PUN.  ACT  XX  OF 
1891,  s,  186,  2  P.R.  1892,  Cr.,  3  P.R.  1892,  Cr. 

(30)— Ss.  4,  190  and  200  to  20^— Complaint, 
what  constitutes. — A  petition  sent  by  post  to  a 
District  Magistrate  informing  him  of  an  offence 
and  praying  for  an  enquiry  by  the  Tahsildar,  is 
not  a  complaint  within  the  meaning  of  s.  4, 
but  only  an  information  under  cl.  (c)  of  sub-s.  1 
of  s.  190  of  the  Crim..  Pro.  Code.  The  rejection 
of  such  a  petition  does  not  bar  the  entertain- 
ment by  a  Subordinate  Magistrate  of  another 
complaint  in  respect  of  the  same  ofience. 
Karimbaksh  v.  adil  Khan,  A.W.N,  1899, 
201. 

(31)— Ss.  4,  190  (1)  (c)— statement  that  a 
person  keeps  a  gaming  house — Issue  of  search- 
warrant  and  arrest  oj  certain  persons  in  conse- 
quence of  the  slateynent —  Whether  statement 
amounts  to  complaint — Magistrate  not  author- 
ised under  s,  190  (1)  {c)— Exercise  of  powers 
under    Bombay    Gambling  Act,    s.    6— Effect. 
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Where  one  M  made  a  statement  to  the  Magis- 
trate that  H  kept  a  common  gaming  house  in 
which  many  persons  used  to  gamble,  and  in 
consequence  of  such  statement,  the  Magistrate 
issued  a  warrant  under  s.  6  of  the  Gambling 
Act,  directing  the  search  of  H's  house  and  the 
arrest  of  all  persons  found  therein.  Held,  that 
the  Magistrate  received  no  'complaint'  within 
the  meaning  of  the  term  as  defined  in  a.  4  of 
the  Code,  because  it  is  clear  that  M's  statement 
did  not  refer  to  any  oflence  that  was  committed 
before  the  complaint  was  made  and  because  it 
was  not  made  in  order  to  induce  the  Magistrate 
to  take  any  action  under  the  Code  of  Criminal 
Procedure,  but  in  order  to  induce  him  to  pro- 
ceed under  s-  6  of  the  Gambling  Act.  Held,  also, 
that  the  Magistrate  who  was  not  specially 
authorised  to  take  action  under  s.  190  (1)  (c), 
Crim.  Pro.  Code,  took  cognisance  of  the  case 
only  after  the  accused  weire  arrested  and  brought 
before  him  for  trial  as  the  result  of  the  warrant 
issued  by  him  under  s.  6  of  the  Gambling  Act 
in  consequcQce  of  the  statement  made  to  him. 
HOTU,  SON  OF  PESSUMAL  v.  GROWN,  8  S.L.R. 
66  =  15  Cr.L, J.  657  =  25  Ind.  Cas.  985. 

(32)— Ss.  4,  191,  200  and  537— See  COM- 
PLAINT, WHAT  IS,  AND  WHO  SHOULD  INSTI- 
TUTE, 11  M.  443  =  2  Weir  238. 

(33)— Ss.  4  and  195— See  BEN.  ACT  VIII  OF 
1885,  a.  123,  30  C.  285. 

(34)  -Ss.  4,  195,  487  {  =  Crim.Pro.Code,  1882, 
ss.  4  (m),  195  and  487) — Poiuer  of  Magistrate 
declining  to  revoke  a  sanction,  to  try  the  case, — 
An  order,  whether  original  or  appellate,  grant- 
ing or  refusing  or  revoking  sanction  under 
s  195,  Crim.  Pro.  Code,  is  a  "judicial  proceed- 
ing "  as  defined  in  s.  4  of  the  Act.  Therefore,  a 
Magistrate,  who  has  declined  to  revoke  a  sanc- 
tion to  prosecute  a  person  on  a  charge  of  forgery, 
is  precluded,  under  s.  487,  from  himself  trying 
the  case.  QueeN-EMPRESS  v.  SESHADRI 
AYYANGAR,  20  M.  383  =  2  Weir.  613.  [F.,  13 
Cr,  L.J.  1  =  13  Ind.  Cas.  111.] 

(35) — Ss.  4,  195,  537 — Absence  of  complaint 
or  sanction — Penal  Code,  s.  186 — Defect  of 
jurisdiction. — Where  a  Magistrate  convicted  a 
person  of  an  oSsnce  under  s.  186  of  the  Penal 
Code,  on  a  letter  sent  by  a  Civil  Court  Amin  to 
a  police  officer,  and  without  sanction  by  the 
Civil  Court,  held  that  the  Magistrate  had  no 
jurisdiction,  since  there  was  no  complaint  with- 
in the  meaning  of  s.  4  ot  the  Crim,  Pro.  Code, 
and  since  there  was  no  sanction.  The  defect 
was  not  cured  by  s,  537.  EMPEROR  v. 
MATHURA  SINGH,  A.W.N.  1904,  266. 

(36)— Ss.  4,  196,  287  and  537— See  COM- 
PLAINT—PROCEDURE  ON  RECEIPT  OF  COM- 
PLAINT, 5  M.L.T.  1  =  32  M.  3  =  9  Cr.  L.J.  108 
=  1  Ind.  Cas.  22. 

(37)— Ss.  4  and  199— See  COMPLAINT— 
What  is,  and  who  should  institute,  30 
C.  910,  P.B.  =  8  C.W.N.  17. 

(33)— Ss.  4,  203.  437— See  COMPLAINT, 
Withdrawal    and    revival   op    Com- 

LAINTS,  2  G.W.N.  290. 
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■  (39)— Sg.  4,  205— See  BOM.  ACT  VI  OP  1873, 
s.  48,  Rat.  Un.  Or.  C.  205  =  Gr.  Rg.  7—8—1884. 

(40)— 8s.  4,  250-See  ACT  XIII  OP  1859, 
8.2,  4  C.W.N.  253. 

(41)— Ss  4  and  250— -See  COMPENSATION- 
GENERAL,  7  M.  563. 

(42)— 8s.  4,  435— See  ACT  V  OP  1876,  s.  8, 
14  B.  381,  Rat.  Un.  Cr.  C.  494. 

(43)— Ss.  4,  488  (  =  Crim.  Pro.  Code,  1882,  ss.  4 
and  488) — Meaning  of  the  term  ''^adultery,'"' — 
Wife's  refusal  to  live  with  husband  on  the  ground 
of  husband's  adtdtery. — The  term  "  adultery  " 
in  s.  488  must  be  construed  with  reference  to 
the  definition  of  the  term  given  in  s.  487,  Penal 
Code.  The  husband's  immorality,  which  does 
not  amount  to  adultery  or  involve  the  degrada- 
tion of  a  married  woman  being  brought  into 
the  society  of  a  concubine,  is  not  a  sufficient 
ground  for  the  wife's  refusal  to  live  with  her 
husband.  In  face  of  s.  4  of  the  Crim.  Pro. 
Code,  no  other  interpretation  of  the  term 
"adultery  "  is  possible  than  the  limited  inter- 
pretation contained  in  the  Penal  Code.  QUEBN- 
EMPRESSv.  MaNNATH  ACHARI,  17  M.  260  =  2 
Weir  641  =  4  M.L.J.  83.  [Overruled,  20  M.  470, 
P.B.=7  M.L.J.  303  =  2  Weir  645.] 

(44) — Ss.  4,  495  (4),  537 — Prosecution  con- 
ducted by  police  officer  making  investigation — 
Irregularity , — An  Inspector  of  Police,  on  infor- 
mation received  by  him  in  a  case  of  gambling, 
applied  for  the  warrant,  arrested  the  accused, 
seized  the  books,  etc.,  and  named  the  witnesses 
to  be  summoned  by  the  Magistrate.  But  he  did 
not  examine  any  of  the  witnesses,  and  his  in- 
vestigation was  ooafioed  to  an  inspection  of  the 
books  and  the  papers  which  had  been  seized, 
and  from  which  be  gained  all  the  necessary 
information.  Held  that,  though  the  case  tech- 
nically fell  within  the  provisions  of  s.  495  (4), 
Crim.  Pro.  Code,  the  irregularity  in  the  Magis- 
trate's proceedings  in  no  way  prejudiced  the 
accused  persons.  KINGEMPEROR  v.  TribhO- 
VANDAS  BRIJBHUKUNDAS,  4  Bora.  L.R,  271 
^26   B.  533. 

(45)— 8s.  4  and  537— See  ACT  XXII  OP  1881, 
ss.  41  and  47,  28  P.R.  1883,  Cr. 

(46)— S.  4  {a)— See  COMPLAINT— What  is 
AMD  WHO  SHOULD  INSTITUTE,  Rat.  Un.  Cr. 
C.  554  =  Or.  Rg.  29  of  1891.  ,    i 

HD—Ss.  4  (6),  195,  il6— Complaint— No 
sanction-- Revision. — A  Judge  passed  an  order 
to  the  following  effect  :  "  I  complain  that  R 
filed  two  false  and  forged  bonds  in  the  Court  of 
Small  Causes,  &c."  He  sent  the  papers  to  the 
District  Magistrate  for  taking  action.  Held, 
that  the  order  of  the  Judge  was  a  complaint 
within  the  meaning  of  s.  4  (6)  of  the  Crim.  Pro. 
Code  and  was  not  a  sanction  given  by  him 
under  s.  195  or  476.  RAJA  Ram  v.  King- 
Emperor,  12  A.L.J.  881  =  15  Cp.  L.J.  700  = 
26  Ind.  Caa.  148. 

(48)— Ss.  4  (b),  199— Enticing  away  married 
woman — Complaint— Report  of  Police  officer — 
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See  Penal  Code,  s.  498,  39  P.L.R.  1911  =  32 
P.R.  1910=  12  Cr.  L.J.  50  =  8  Ind.  Cas.   1160. 

(49)— S.  4  ih)— Complaint,  what  constitutes. 
—The  presentation  of  a  petition  by  the  com- 
plainant that  his  complaint  should  be  enquired 
into  is  in  effect  a  complaint,  and  the  Magistrate 
is  bound  to  hold  a  full  judicial  inquiry  into 
the  matter  before  proceeding  further.  LALJI 
Gope  v.  Giridhari  Chaudhury,  5  C  W, 
N.  106. 

(50)— S.  4  {h),  Penal  Code,  s.  186— Obstrtic- 
lion  of  public  servant — Complaint — Sanction, 
ivant  of —Quashing  of  proceedings. — The  peti- 
tioner was  summoned  under  s.  186.  I.P.C.,  for 
obstructing  a  peon  in  the  execution  of  a  warrant 
under  the  Cess  Act.  The  report  of  the  peon  on 
which  the  proceedings  were  started  was  merely 
a  report  of  what  took  place  and  contained  no 
express  or  implied  request  to  the  Magistrate  to 
take  any  action.  Held,  that  the  report  did  not 
come  within  the  meaning  of  a  complaint  under 
s.  4,  ol.  (h),  Crim.  Pro,  Code.  Held,  further, 
the  report  not  being  a  complaint  and  there 
being  no  sanction  by  the  public  officer  concern- 
ed, the  prosecution  under  s.  186,  I.P.C.,  wag 
bad.      AHMED    HUSAIN  v.  EMPEROR,  17  CW 

N.  930  =  20  Ind.  Cas.  622  =  14  Cr.  L.J.  462. 

(51)— S.  4.  cl.  (h)—See  ACT  VI  OF  1898, 
ss.  61  and  72,  10  C.W.N.  1029  =  4  Cr.L.J.  170. 

(52)— S5.  4  [h),  154,  159,  173,  202,  476— 
Penal  Code,  s.  211— Information  before  Police 
reported  false— Informant  called  upon  by  Magis- 
trate to  prove  his  case — Order  for  prosecution 
under  s.  211,  I. P.O. — Jurisdiction  to  make 
such  order. — The  petitioner  lodged  an  informa- 
tion with  the  Police,  who  reported  it  to  be  false. 
The  petitioner  made  no  complaint  in  Court, 
but  the  Sab-Divisional  Magistrate,  on  receipt 
of  the  police  report,  parsed  the  order  "complain- 
ant to  prove  his  case,"  and  made  over  the  case 
for  disposal  to  another  Magistrate  who  ulti- 
mately made  an  order  under  s.  476,  Crim.  Pro. 
Code,  agaiost  the  petitioner  :  Held,  that  the 
order  of  the  Sub-Divisional  Magistrate  and  the 
proceedings  held  thereunder  do  not  come  with- 
in any  of  the  provisions  of  the  Code  of  Criminal 
Procedure,  and  the  order  for  prosecution  was 
without  jurisdiction.  SARBA  Mahton  v.  EM- 
PEROR, 17  C.W.N.  824=14  Cr.  L  J.  287  =  20 
Ind.  Cas.  211. 

(53)— Ss.  4,  cl.  {h),  190,  191— See  COM- 
PLAINT—WHAT  IS,  AND  WHO  SHOULD  INSTI- 
TUTE, 2  Ind.  Cas.  453. 

(54)— Ss.  4  (h),  190,  196,  235  to  239,  537  (a) 
—See  CONSPIRACY,  16  G.W.N.  1105  =  16  Ind. 
Cas.  257. 

(55)— Ss.  4  (h),  190,  els.  (a),  (c)— Cognizance 
— Jurisdiction  of  Magistrate  to  summon  persons 
not  named  in  complaint,  on  the  evidence  for  pro- 
secution— Cl.  (c),  s,  190,  scope  of — Complaint 
and  complainant,  meaning  of. — A  complaint  was 
filed  against  several  persons  before  the  Magis- 
trate under  ss.  342,  363,  I.P.C,  by  the  husband 
of  a  girl  against  whom  the  offences  were  said  to 
have  been  committed.  The  Magistrate  ordered 
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the  complainant  to  prove  bis  case,  but  before 
the  date  fixed,  the  complainant  filed  a  petition 
withdrawing  the  complaint.  The  Magistrate, 
however,  examined  witnesses  on  the  date  fixed 
and  found  that  there  was  no  satisfactory  evidence 
against  the  persons  complained  against,  but  he 
summoned  two  other  persons  under  ss.  342, 
363,  353,  I. P.O.,  holding  that  there  was 
evidence  against  them  :  Held,  that  the  Magis- 
trate took  cognizance  under  cl,  (1)  (a)  of  s.  190, 
Crim.  Pro,  Code,  and  had  jurisdiction  to  try 
the  persons  summoned  by  him.  A  Magistrate 
having  taken  cognizance  of  a  complaint  can 
also  proceed  against  another  person,  who. 
although  not  mentioned  in  the  complaint, 
appears  on  the  evidence  for  the  prosecution  to 
have  been  concerned  in  the  commission  of 
the  offence.  Clause  (c)  of  s.  190  deals  with 
cases  where  there  has  been  neither  a  formal 
complaint  nor  a  police  report,  and  indepen- 
dently of  these  the  Magistrate  takes  the 
initiative  upon  information  received  from  any 
person  other  than  a  Police  Officer  or  upon 
his  own  knowledge  or  suspicion  It  is  clear 
from  the  definition  of  "complaint"  in  cl. 
(h),  sub-s.  (1)  of  s.  4,  Crim.  Pro.  Code, 
that  it  is  not  necessary  that  the  complainant 
should  always  be  the  party  directly  aggrieved 
by  the  commission  of  the  oSenoe,  and  the  hus- 
band of  the  girl  was  a  competent  person  to 
apply  to  the  Magistrate  with  a  view  to  his 
taking  action  under  the  Code.  That,  in  the 
circumstances  of  the  case,  the  Magistrate  was 
right  in  ordering  examination  of  witnesses  in 
order  to  ascertain  if  there  was  any  substance  in 
the  petition  of  withdrawal  and  in  the  complaint. 
DEDAR  BUX  v.  SYAMAPADA  Malakar,  18 
C.W.N.  921  =  15  Cr.  L.J.  5^6  =  24  Ind.  Cas.  954 
=  41  C.  1013. 

(56)— Ss.  4  (h)  and  190  (1)  (b)—"  Report  of 
a  police  officer  "  and  "  Police  report,^'  meaning  of 
— Burina  Gambling  Act,  ss.  11  and  12. — The 
words  "  Report  of  a  Police  Officer  "  and  "  Police 
Report "  respectively,  in  ss.  4  (1)  (h)  and 
190  (1)  (6)  of  the  Crim.  Pro.  Code,  do  not  refer 
exclusively  to  reports  under  Chapter  XIV  of  the 
Code.  They  refer  to,  and  include,  any  report 
by  a  Police  Officer,  whether  in  a  cognizable  or 
non-cognizable  case  ;  and  it  is  not  necessary  for 
a  Magistrate  receiving  such  a  report  to  treat 
the  reporting  officer  as  a  complainant  under 
s.  200  of  the  Code.  The  term  "  Police  Report" 
in  s.  190  (1)  (6)  includes  even  a  verbal  report  by 
a  police  officer.  The  term  "  Police  Report  "  in 
ss.  4  and  190  includes  any  written  information 
given  by  a  Police  Officer  in  the  performaauoe  of 
his  duty  as  a  public  servant,  and  not  in  his  capa- 
city as  a  private  individual.  King-Emperor 
V.  NGAPoTHIN,  2  B.L.R.  146.  (1  U.B.R. 
1892—1896,  28,  Diss ;  1  L.BR.  18,  58,  59,  Over- 
ruled; 8  B.H.C.  Cr.  113,  13  W.R.  Cr.  27,  10  B. 
H.C.  Cr.  70,  R.)  [U.,  7  Cr.L.J.  414  =  4  L.B.R. 
137.] 

(57)— Ss.  4  (li)  and  lQO{c)—  Complaint,  what 
amounts  to, — Where  a  petition  was  presented 
to  a  Magistrate  alleging  that  the  petitioner  was 
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taken  to  a  certain  place  and  there  was  made  to 
sign  a  paper,  but  he  expressly  stated  that  he 
did  not  wish  to  prosecute,  held,  that  the  peti- 
tion was  not  a  complaint  and  that  proceedings 
taken  upon  such  a  petition  could  not  be  justified 
as  having  been  instituted  by  the  Magistrate 
on  his  own  responsibility  under  s.  190  (c). 
Bhaman  Singh  v.  haluman  Mandal,  6 
C.W.N.  926. 

(58)— Ss.  4  (h),  190  (c),  200— Complaint- 
Allegation  made  in  writing  to  a  Magistrate  with 
a  view  to  his  taking  action — Examination  of 
complainant  before  issue  of  process — Quashing  of 
proctedings. — Where  one  N.  M.  wrote  a  letter 
to  the  Sub-Divisional  Magistrate  in  which  he 
stated  that  the  petitioner  had  used  insulting 
language  towards  him  and  asked  the  Magistrate 
to  take  action,  and  the  Magistrate,  on  receipt 
of  that  letter,  issued  process  against  the  peti- 
tioner without  examining  the  said  N.  M.  Eeld, 
that  the  letter  in  question  certainly  comes 
within  the  definition  of  "complaint "  given  in 
8.  4,  Crim.  Pro.  Code,  and  the  Magistrate 
should  have  examined  the  complainant  and 
than  proceeded  in  accordance  with  law.  Khetro 
Mohan  MiTRAv.  Emperor,  17  C.W.N.  448 
=  18  Ind.  Cas.  412  =  14  Cr.  L.J.  76. 

(59)— Ss.  4  (7i),  \^b— Petition  to  Collector 
against  a  subordinate  officer,  whether  a  crimi- 
nal complaint — Dismissal  of  complaint,  without 
giving  opportunity  to  call  witnesses — Order  for 
prosecution  under  s.  211,  Penal  Code,  validity 
of. — A  petition  to  the  Collector  directed  against 
one  of  his  official  inferiors,  and  asking  the 
Collector,  as  the  head  of  the  Department,  to 
redress  the  grievances  of  the  petitioner,  is  not 
a  complaint  within  s.  4  (h).  Where,  on  such 
a  petition  being  presented,  the  Collector  saw 
the  petitioner  and  got  him  to  repeat  his  state- 
ment on  oath  and,  purporting  to  act  judicially, 
dismissed  the  complaint  and  ordered  the  pro- 
secution of  the  petitioner  for  an  offence  under 
s.  211,  held,  the  order  should  be  set  aside, 
inasmuch  as  the  Collector  was  not  justified  in 
arbitrarily  turning  a  departmental  complaint 
into  a  criminal  complaint  and  that,  even  if  the 
Magistrate  was  justified  in  taking  the  course 
he  aid,  he  should  have  given  the  petitioner  an 
opportunity  of  calling  his  witnesses,  and  proving 
his  allegation.  JAGOBUNDHOO  KarmAKARv. 
Emperor,  30  C.  415.  IF.,  30  C  910,  F.B.= 
8C.W.N.  17,  109  P.L.R.  1904  ;  JR.,  8  A.L.J. 
1106  =  12  Cr.  L.J.  433  =  11  Ind.  Cas.  617.] 

(60) — Ss.  4  (h)  and  195— Public  servant, 
obstruction  to— Cutting  crops  distrained  under 
s.  128,  Bengal  Tenancy  Act  (VIII  of  1885)— 
Penal  Code,  ss,  143  and  186 — Absence  of  com- 
plaint by  public  servant  concerned. — A  person, 
acting  under  the  orders  of  a  Munsiff,  was  cut- 
ting crops  which  were  distrained  under  s.  123, 
Bengal  Tenancy  Act.  While  doing  so,  with  the 
assista.ice  of  a  number  of  labourers  the  peti- 
tioners with  a  mob  threatened  the  labourers  and 
prevented  the  peon  from  having  the  crops  cut. 
The  peon  lodged  information  of  the  occurrence, 
and  the  petitioners  were  convicted  under  ss.  186 
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and  143,  Penal  Code.  Held,  that  the  conviction 
under  s.  186,  Peual  Code,  should  be  set  aside 
as  there  was  no  complaint  of  the  public  servant 
concerned  within  s.  195.  Crim.  Pro.  Code, 
taking  complaint  as  defined  in  s.  4,  Crim.  Pro. 
Code.  KAILAS  KurMI  v.  EMPEROR,  30  C. 
285.      [fl.,  8  C.W.N.  17  =  30  C.  910,  F.B.] 

(61)— Ss.  4  (h),    195,    202,    203,    258,    476— 
Penal  Code,  s.  211 — Complaint — Order  for  preli- 
minary enquiry  ivithout  recording  reasons  for 
distrusting   truth    of    complaint —  Preliminary 
enquiry  in  the  presence  of  the  accused  condemned 
— Acquittal  of   the  accused   by  one   Magistrate, 
order  for     prosecution  of   the  complainant    by 
another,    without  jurisdiction — Belated  order 
under  s.  476,  Crim.   Pro.  Code,  no  independent 
judicial    opinion, — Where   a   man  files  a  com- 
plaint and  supports    it    by  his    oath   rendering 
himself  liable  to  prosecution  and  imprisonment 
if  it  is  false,  he  is  entitled  to  be  believed  unless 
there  is  some  apparent  reason   for   disbelieviag 
him,  and  he  is  entitled  to    have    the   persons 
against  whom  he  complains  brought  before  the 
Court  and   tried.     Where  the    Magistrate,  on 
receiving  a  complaint,  did   not  order    a    loo*l 
investigation,  and  without  recording  any  reasons 
for    distrusting    the    complainant    passed  the 
following  order — "Complainant   to   prove   his 
case.     Accused    may     cross-examine."      Held, 
that  the   order    was    absolutely   illegal.     The 
practice  of  conducting  preliminary  enquiries  in 
the  presence  of  the  accused  condemned.  Futility 
of  such  preliminary  enquiries  pointed  out.    (14 
C.    141,  R.)     Where    the    persons  complained 
against  by  the  petitioner  were  tried  and  acquit- 
ted by  a  Deputy  Magistrate   on  the  1st  August, 
and  a  week   later   another   Deputy   Magistrate 
called  on  the  petitioner  to  show   cause  why   he 
should  not  be  prosecuted  under  s.   211,   I.P.C., 
and  finally  on  the  23rd   August    directed   his 
prosecution  under  s.  476,  Crim.  Pro.  Code,  but 
subsequently  on  the  District  Magistrate  observ- 
ing that  the  order  for  prosecution    ought  to  be 
made  by  the  Magistrate  who  tried   the  accused 
persons,  the    trying    Magistrate   on  the   16th 
September  passed  the  following  order — "Petition 
purporting  to  show   cause  against   prosecution 
under  s.    211  filed.     The   cause  shown  is   not 
good  ;  draw  up  proceedings  under  s.  211, 1.P.C." 
— thisorder  purporting  to  be  made  under  s.  476, 
Crim.  Pro.  Code,  although  the  accused  persons 
had  applied  for  the  prosecution  of  the  petitioner- 
Held,  that  there  was  no  judicial    proceeding  of 
any  sort   or  kind  before   the    Magistrate  who 
made  the  order  of   the   23rd  August,   and   his 
order  for   the  prosecution  of  the  petitioner  was 
altogether  beyond  his    jurisdiction.     That    the 
belated    order  of  the  16th  September  did   not 
represent  the  independent  judicial   opinion  of 
the  Magistrate  who  made  it.  If  he  bad  thought 
that  action  ought   to  be   taken    under   a,    476, 
Crim.  Pro.  Code,    he    ought    to    havo    passed 
the  order  one  and  a  half  months  before,  and  the 
fact  that  he  did  not  do  so  indicated  very  clearly 
that  he  did  not  at  the  time  think  it  necessary. 
There  may  be  cases  in  which  a  Court  may  not 
think  it  necessary  in  the  public  interest  tb  take 
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action  under  s.  476,  Crim.  Pro.  Code,  but  inay 
be  willing  to  allow  the  person  injured  to  seek 
redress.  In  such  a  case,  it  is  not  necessary 
that  the  order  should  be  passed  at  or  near  the 
time  of  the  disposal  of  the  original  case.  Beld, 
however,  in  the  present  case  —  that,  even 
treating  the  order  of  the  16th  September  as  one 
made  under  s.  195,  Crim.  Pro.  Code,  the 
further  prosecution  of  the  petitioner  should 
not  be  sanctioned,  considering  how  illegally 
and  unnecessarily  he  has  been  harassed  in 
these  proceedings.  BHIM  LAL  SHAH  v.  BISU 
Singh,  17  C.W  N.  290  =  15  Cr.  L.J.  57  =  18 
Ind.  Gas.  345  =  40  C  444. 

(61  a)— Ss.  4  (h),  195,  476— Sanction  without 
application,  legality  of— Order  directing  prosecu- 
tion, when  to  he  made— Complainant,  lohether 
can  delegate  his  right. — An  application  is  a 
necessary  condition  precedent  to  the  grant  to  a 
private  person  of  sanction  to  prosecute.  <23 
P.R.  1901.  Cr.,  30  P. R.  1905,  Cr.  =  105  P.L.R. 
1905  =  2  Cr.  L.J.  687,  5  Ind  Cas.  721  =  11 
C.L.J.  111  =  11  Cr.  L.J.  212,  R.)-Where  the 
facts  constituting  an  ofience  are  not  brought  to 
the  notice  of  a  Magistrate  in  the  course  of  a 
judicial  proceeding,  he  has  no  authority  to  act 
under  s.  476.  A  person  cannot  delegate  to 
another  the  right  to  file  a  complaint-  A  District 
Magistrate  cannot,  iherefore,  authorise  the 
Public  Prosecutor  to  file  a  complaint  on  his 
behalf.  LADHA  SINGH  v,  EMPBBOR,  16  Cr. 
L.J.  231  =  28  Ind.  Cas.  107  =  13  P.R.  1915.  Cr. 
=  20  P.W.R.  1915,  Cr.  (25  Ind.  Cas.  333  =  38  B. 
642  =  16  Bom.  L.R.  446  =  15  Cr.  L.J.  581,  F.) 

(62)— Ss.  4  {h),  196— Accused  not  nanied  in 
petition  of  complaint  made  with  sanction  of 
Local  Government,  but  named  in  sanction 
itself— Jurisdiction  to  try— See  PENAL  CODE, 
s.  121-A,  15  C.W.N.  98  =  8  Ind.  Cas.  1059  =  12 
Cr.  L.J.  2=38C.  559. 

(63)— Ss.  4  (h),  200  to  10"?,— Charge  before 
Police  reported  false— Petition  to  Magistrate 
impugning  the  Police  report — Magistrate' s  order 
to  complainant  to  show  cause  against  his  prcse- 
cution  under  s.  211,  I. P.O.— Legality  of  the 
order  and  the  procedure. — The  petitioner  in- 
stituted proceedings  at  the  thana,  against  two 
persons,  for  an  offence  under  s.  436,  I. P.O. 
The  Police  investigated  the  case  and  reported 
it  to  be  false.  He  then  presented  a  petition  to 
the  Sub  Divisional  Magistrate,  impugning  the 
Police  report  and  praying  for  the  trial  of  the 
persons  charged.  This  petition  the  Magistrate 
ordered  to  be  "  put  up  with  the  Police  report "' 
and,  without  any  disposal  of  it,  directed  the 
petitioner  to  show  cause  why  he  should  not  be 
prosecuted  under  s.  211,  I.P.C  The  case  was 
then  referred  for  enquiry  and  report  to  a  Sub- 
Divisional  Magistrate  and  agreeing  with  his  re- 
port that  the  charge  was  maliciously  false,  the 
Sub-Divisional  Magistrate  passed  an  order  direct- 
ing the  prosecution  of  the  petitioner.  Held, 
that  the  petition  presented  to  the  Magistrate 
was  a  complaint  under  s,  4  ih)  of  the  Crim.  Pro. 
Code  and  must  have  been  dealt  with  as  such 
under  s.  203  of  the  Code  before  any   order   for 
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the  prosecution  of  the  petitioner  was  passed. 
JOGENDEA  NATH  MOOKERJEE  v.  EMPEROR, 
33  C.  1  =  2  C  L.J.  228  =  10  C.W.N.  158  =  2  Cr. 
L.J.  615.  (8  C.L.R.  289,  '27  C.  921,  3  C.W.N. 
758,  4  C.W.N.  305,  5  C.W.N.  254.  F.)  [F.,  37 
C.  250  =  10  C.L.J.  564  =  14G.W.N.  330  =  11  Cr. 
L.J.  37  =  4  Ind.  Cas.  710;  R.,  8  Cr.  L.J.  349  = 
4N.L.R.  136.  13  Cr.  L.J.  578  =  15  Ind.  Cas, 
994  =  5  Bur.  L.T.  129.] 

(64) — Ss.  4  (h),  250,  173— Information  tinder 
s.  51,  Bombay  Act,  IV  o/ 1890  (District  Police) 
by  police  officer — Whether  a  complaint— Power 
of  Magistrate  to  aiuard  compensation  under  s.  250 
Crim.  Pro.  Code — 'Police  Report'  in  s.  4  (h) — 
Meaning  of. — Where  a  Police  officer  empowered 
to  lay  an  iuformation  under  s.  51,  Bombay 
District  Police  Act,  lays  such  an  information 
before  a  Magistrate  :  Held  that  the  informa- 
tion was  a  complaint  under  s.  4  (h),  Crim.  Pro. 
Code,  and  the  Magistrate  has  jurisdiction  to  fine 
the  police  officer  who  lodged  the  information, 
under  s.  250,  Crim.  Pro.  Code,  if  he  decided 
that  the  case  was  frivolous  or  vexatious.  (26  B. 
150,  Appr.  ;  22  B.  934,  Diss.)  The  Police  report 
referred  to  in  r.  4  {h),  Crim.  Pro.  Code,  is  a 
report  made  under  s.  173,  Crim.  Pro.  Code,  after 
the  conclusion  of  Police  investigation.  IMPERA- 
TOR  V.  Khushaldas,  6  S.L.R.  82  =  17  Ind. 
Cas.  64  =  13  Cr.L.J.  752.  (5  S.L.R.  1,  R.) 

(65)— Ss.  4  ih),  337  (i)— Complaint— Tender 
of  pardon — Recording  of  reasons,  for  the  pardon 
— Penal  Code,  ss-  7.  20,  466 — Plaint— Proceed- 
ing of  a  Court  of  Justice-  Alteration  of  plaint 
after  it  has  been  filed. — In  filing  a  campiamt  in 
a  Criminal  Court,  it  is  not  necessary  that  the 
complainant  should  name  all  the  accused  per- 
sons. The  recording  of  reasons  by  the  inquiring 
Magistrate  is  not  a  condition  precedent  to  the 
tender  of  pardon  and  its  acceptance  by  the 
approver.  A  plaint  is  a  record  or  a  proceeding 
of  the  Court  of  Justice  in  which  it  is  filed.  It 
is  a  document  which,  once  filed,  cannot  be 
altered  or  amended  without  the  special  sanction 
of  the  Court.  EMPEROR  v.  SHAMA  CharAN, 
13  Cr.L.J.  588  =  15  lod.  Cas.  1004. 

(66)— Ss.  4  (h).  ^16— Complaint— Petition 
against  a  Tahsildar  addressed  to  the  Collector 
— District  Magistrate  treated  it  as  complaint — 
Enquiry  instituted — Petitioners  took  part  in  en- 
quiry— Intention  of  the  petitioners- Their  sub- 
sequent action. — The  petitioners  addressed  a 
petition  to  the  Collector  of  Muttra  alleging  that 
a  Tahsildar  had  been  guilty  of  certain  acts, 
some  of  which  it  appeared  amounted  to  offences 
under  the  Penal  Code.  They  further  asked  for 
issue  of  orders  to  the  Tahsildar  to  refrain  from 
doing  those  acts.  The  District  Magistrate  of 
Muttra  who  received  the  petition  treated  it  as  a 
complaint  and  ordered  an  enquiry.  The  peti- 
tioners did  not  at  all  protest  against  the  course 
taken  by  him  and  produced  evidence  in  support 
of  their  petition.  lo  was,  however,  dismissed 
and  they  applied  in  revision  to  the  Sessions 
Judge,  referring  to  their  petition  as  complain- 
ant's   complaint    and     prayed    for    a    further 
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magisterial  enquiry  into  the  matter  of  their  com- 
plaint. The  revision  was  also  rejected.  The 
District  Magistrate  took  action  under  s.  476, 
Crim.  Pro.  Code,  and  proceeded  to  make  a  com- 
plaint against  the  petitioners  for  ofiences  under 
ss.  182  and  211,  Penal  Code.  In  defence  it  was 
pleaded  that  the  petition  on  which  enquiry 
proceeded  was  not  a  complaint  under  s.  4  (h), 
Crim.  Pro.  Code.  Held  that,  although  the 
petition  was  addressed  to  the  Collector  and  the 
petitioners  did  not  appear  to  make  a  complaint 
or  to  invoke  the  exercise  by  the  Magistrate  of 
his  powers  as  such,  the  subsequent  action  of 
the  petitioners  showed  that,  whatever  may  have 
been  the  heading  and  the  language  of  the  peti- 
tion, they  all  along  intended  it  to  be  a  com- 
plaint and  desired  the  Magistrate  to  take  action 
under  the  Code  of  Criminal  Procedure.  BHUL- 
LAN  V.  King-Emperor,  11  A.L.J.  529  =  14Cr. 
L.J.  423=^20  Ind.  Cas.  409. 

(67) — S.  4  (i) — British-born  subject — Proof. — 
Where  a  prisoner  pleaded  that  he  was  a  Bri- 
tishborn  subject  and  that  he  ought,  therefore, 
to  be  tried  before  the  High  Court,  and  where  the 
evidence  showed  that  the  prisoner  was  the 
legitimate  grandson  of  a  person  said  to  have 
been  a  Serjeant  in  the  service  of  the  King  or  of 
the  East  India  Company,  and  there  was  no 
sufficient  evidence  to  establish  a  valid  marriage 
between  that  grandfather  and  a  native  Chris- 
tian woman,  through  whom  the  prisoner  traced 
his  descent,  and  there  were  also  doubts  about 
the  nationality  of  the  said  grandfather,  held, 
that  there  was  no  evidence  to  show  that  the 
prisoner  was  a  British-born  subject.  In  re  THO- 
MAS Nash  Turnbull,  2  Weir  11  =  6  M.H. 
C.  7. 

(68)— Ss.  4  (i),  454  (i),  ^60— European  British 
Subject — Son  of  Indian  subject  born  at  Constan- 
tinople— Failure  to  claim  privilege — Relinquish- 
ment—Penal  Code.  s.  307 — Attempt  to  murder 
— hitention — Wounding  in  neck  with  knife — 
Punishment  — Sentence —  Morphia  habit—  Ab- 
sence of  mental  aberration. — The  mere  fact  that 
the  accused,  the  son  of  an  Indian  subject  of 
His  Majesty,  was  born  at  Constantinople,  does 
not  make  him  an  "  European  British  Subject," 
when  it  is  not  proved  that  the  accused  or  his 
father  or  his  grandfather  was  domiciled  in  the 
United  Kigdom  or  in  any  of  the  European, 
American  or  Australian  Colonies  or  Possessions 
of  His  Majesty.  If  an  accused  wishes  to  avail 
himself  of  the  provisions  of  s.  460  or  s.  454  of 
the  Crim.  Pro.  Code,  he  is  bound  to  make  a 
claim  under  the  section.  Failure  to  make  a 
claim  amounts  to  a  relinquishment  of  the  alle- 
ged right  to  be  dealt  with  as  an  European  or  an 
European  British  subject.  The  wounding  of  a 
person  with  a  knife  in  the  neck  only  |th  of  an 
inch  from  the  carotid  artery,  is  an  ace  so  im- 
minently dangerous  that  it  must  in  all  proba- 
bility cause  death.  In  awarding  punishment 
under  s.  307  of  the  Penal  Code,  the  fact  that 
the  accused  had  contracted  the  morphia  habit 
and  was  a  very  fickle  minded  person,  may  be 
.  taken  into  consideration,  although  there  is  no 
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indication  of  a  plainly  marked  mental  aberra- 
tion. ALEXANDER  RUFFE  v.  EMPEROR, 
13  Cp.  L  J.  197  =  14  Ind.  Gas.  197  =  24  P.W.R. 
1912,  Cr.  =  6  P.R.  1912,  Cr. 

(69)— Ss.  4  (j),  346.  Cb.  XXXIII-Claim  to 
be  tried  as  European  British  subject — Waiver — 
Jurisdictu)n  of  Judicial  Commissioner's  Court, 
Nagpore  —  See  EUROPEAN  BRITISH  SUB- 
JECTS, 7  N.L.R.  9a  =  ll  Ind.  Cas.  620  =  12 
Or.L.J.  436. 

(70)— iSs.  4  (k),  145  and  350— 'Enquiry"— 
Proceeding  under  s.  145,  whether — Part  heard 
proceeding  under  s.  145 —  Transfer  of  trying 
Magistrate — "Successor."  — Proceedings,  under 
s.  145,  Crim.  Pro.  Code,  are  inquiries  within 
the  meaning  of  the  Code  of  Criminal  Procedure. 
Under  that  Code,  enquiry  means  not  only  an 
enquiry  into  an  offence,  but  extends  to  enquiry 
into  matters  which  are  not  offences.  When,  in 
the  course  of  a  proceeding  under  s.  145,  Crim. 
Pro.  Code,  one  Magistraie  is  transferred  and 
anofjher  comes  in  his  place,  the  latter,  if  of  com- 
petent jurisdiction,  can  deal  with  the  proceed- 
ing under  s.  350,  Crim.  Pro.  Code.  S.  350,  Crim. 
Pro.  Code,  ought  to  be  construed  with  all 
reasonable  liberality.  ALIMOHAMED  KHAN  v, 
Tarak  Chandra  BANEEJi,  13  C.W.N.  420  = 
9  Cr.  L  J.  278  =  1  Ind.  Cas.  336,  [F.,  39  C,  781 
=  13  Cr.  L.J.  218  =  14  Ind.  Cas.  314.1 

(71)— Ss.  4,  cl.  {k),  145  and  526-hivesti- 
gation  in  a  case  under  s.  145,  ivhether  an 
enquiry  in  a  Crhninal  Court. — Per  Ghose,  J.— 
An  investigation  in  a  case  under  s,  145  is  an 
enquiry  within  the  meaning  of  s.  4,  cl.  (k). 
The  Court  or  Magistrate  taking  cognisance  of 
it  is  a  Criminal  Court  within  the  meaning  of 
the  Code.  Therefore,  a  proceeding  under  s.  145 
is  an  enquiry  in  a  Criminal  Court  as  indicated 
in  the  1st  para  of  s.  526.  LOLIT  MOH.nN 
MOITRA  V.  SURJ,\  KANTA  ACHARJEE,  28  C. 
709  =  S  C.W.N.  749.  [R.,  34  A.  533  =  10  A.L  J. 
27  =  13  Cr.  L  J.  452  =  15  Ind.  Cas.  84,  14  Cr.  L. 
J.  529  =  14  M.L.T.  200-21  Ind.  Cas.  129=1913 
M.W  N.  728;  Cons.,  15  Cr.  L.J.  359  =  23  lud. 
Cas.  727  =  18  C.WN.  393.] 

(72) — S.  4  {I) — Investigation — Bombay  Act 
IV  of  1887  (Gambling),  ss.  4  and  5.— The 
definition  of  the  term  "  investigation  "  in  s.  4, 
Crim.  Pro.  Code,  1898,  is  not  exhaustive.  A 
Police  Inspector,  who  had  got  information 
that  persons  were  carrying  on  wagering  busi- 
ness, and,  having  satisfied  himself,  had  obtain- 
ed a  warrant  under  s.  6  of  the  Bombay  Gamb- 
ling Act  and  effected  the  arrest  of  the  accused 
and  seizure  of  their  books,  does  make  an  "  in- 
vestigation "  into  the  offence  in  respect  of 
which  the  accused  was  being  prosecuted. 
King  Emperor  v.  Tribhovandas  brij- 
BHUKUNDAS,  4  Bom.  L.R.  271  =  26  B.  533. 

(73)— Ss.4  (to),  195.  i76— Proceedings  in  execu- 
tion whether  'judicial  proceedings'  —  Action 
under  s.  195  or  s.  476  lohen  may  be  taken. — 
Proceedings  in  execution  are  judicial  proceed- 
ings within  th^  meming  of  Crim.  Pro.  Code 
till  they  are   finally  disposed  of    by   the  •  Court. 


(10  C.W  N.  55,  37  C.  642,  F.',  32  C.  367,  35  C 
133,  Diss;  12  B.  30,  R.).  If  a  Court  acted  on 
merely  fanciful  grounds,  on  grounds  so  empty, 
so  obviously  wrong  that  it  could  not  be  said  to 
have  formed  a  serious  judicial  opinion  at  all, 
then  the  High  Court  would  probably  interfere 
in  revision  and  hold  that  there  had  been  no  such 
action  as  s.  476,  Crim.  Pro.  Code,  contemplates. 
The  opinion  spoken  of  by  s,  476  is  a  judicial 
opinion  founded  on  evidence.  If  such  an  opi- 
nion has  been  formed,  then  the  High  Court 
ought  not  in  revision  to  interfere  merely  on  the 
ground  that  it  disagrees  with  it.  (23  A.  249,  F.) 
The  principle  which  should  guide  the  Courts 
in  taking  action  under  s.  195  or  s.  476  is  that 
no  sanction  should  be  granted  unless  there  is  a 
reasonable  probability  of  conviction.  EMPEROR 
V.  8HI0SHANKARPURI,  10  N.L.R.  177.  (37  C. 
250,  F.) 

(74)— Ss.  4  (jn),  476—"  Judicial  proceedings" 
what  amounts  to. —  An  enquiry  conducted  by  a 
Magistrate  into  the  truth  of  allegations  against 
a  subordinate  official,  contained  in  a  petition 
presented  to  a  Deputy  Commissioner,  is  a 
judicial  proceeding  within  the  meaning  of  s.  4 
{m)  of  the  Code.  EMPEROR  v.  KUNA  8AH,  28 
A.  89  =  A. W.N.  1905,  195  =  2  A.L.J.  717  =  2  Cp. 
L.J.  454.  (32  C.  367,  D.) 

(75)  — Ss.  4  (m),  ^78— Execution  proceedings, 
if  judicial  proceedings — Jurisdiction  of  execut- 
ing Court  to  determine  genuineness  of  decree — 
Onus  of  proof  as  to  jurisdiction. — The  petitioners 
presented  an  application  for  the  execution  of  a 
decree  alleged  to  have  been  passed,  whereas,  as 
a  matter  of  fact,  no  such  decree  had  been 
passed,  and  all  the  statements  contained  in  the 
application  were  false.  The  Court  took  action 
under  s.  476,  Crim.  Pro.  Code,  the  petitioners 
were  prosecuted,  and  convicted  under  s  193. 
Held,  that  execution  proceedings  are  '  judicial 
procee>iing3,'  within  the  meaning  of  s.  476, 
Crim.  Pro.  Code.  The  test  which  has  to  be 
applied  to  a  particular  proceeding  before  a  Court, 
to  determine  whether  it  is  or  is  not  a  '  judicial 
proceeding  '  for  the  purposes  of  s.  476,  is,  whe- 
their,  in  tbe  course  of  that  proceeding, the  Judge 
has  power  legally  to  take  evidence  on  oath,  not 
whether  he  has  actually  taken  such  evidence. 
Held,  also,  that  the  Munsifi  had  jurisdiction 
in  the  matter,  as  the  onus  lay  upon  the  peti- 
tioners of  ehowiug  that  the  amount  of  the 
decree  sought  to  be  executed  exceeded  the 
pecuniary  limits  of  the  Munsifi's  jurisdiction, 
and  they  were  unable  to  di.^charge  the  same. 
Held,  further,  that  the  Munsifi  had  jurisdic- 
tion to  enquire  into  and  decide  the  question  of 
the  genuineness  of  the  decree,  and  the  mere  fact 
that  the  decree  was  fictitious  and  so  not  execut- 
able cannot  make  the  proceedings,  so  far  as 
regards  the  determination  of  the  genuineness 
or  otherwise  of  the  decree,  void  for  all  pur- 
poses. Chanan  v.  Crown,  1  P.R.  1910,  Cr. 
=  161  P.L.R.  1910  =  3  P.W.R.  1910,  Cf.  =  5  Ind. 
Cas.  257  =  11  Cr.  L.J.  90.  (32  C.  307,  35  C. 
133,  Diss.  ;  10  C.V/.N.  55,  F.) 

(76)— 8.    4  (n)    and  (J)— See  PENAL  CODE, 
8.  218.  27  C.  144. 
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(77)— 8s.  4  (o),  29  (2)— See  Ben.  ACT  VIII 
OF  1885,  s.  58  (8),  9  C.W.N.  816  =  2  Cr.  L.J. 
532. 

(78)— 8s.  4  (o).  192  {1]—See  ACT  I  OF  1871, 
ss.  20  to  23,  34  C.  926  =  6  Cr.L.J.  363. 

(79)— Ss.  4  (o),  241,  243,  245,  246,  407,  439 
—•See  ACT  I  OF  1871,  s.  22,  4  L  BR.  10  =  6 
Cr.  L.J.  121. 

(80)  — Ss.  4  (o),  250 — Appeal  against  order 
made  under  s.  22,  Cattle  Trespass  Act  (I  of 
1871),  ss.  20  and  22  —By  s.  4  (o)  of  ihe  Crim. 
Pro.  Code  of  1898,  the  word  "  offence  "  includes 
an  act,  in  respect  of  which  a  complaint  may  be 
made  under  s.  20  of  the  Cattle  Trespass  Act. 
It  follows  that  a  person,  against  whom  an  order 
under  8.  22  of  the  Cattle  Trespass  Act  is  made, 
is  a  "person  convicted  on  a  trial,"  and  an 
appeal  against  such  conviction,  therefore,  lies 
under  s.  407  of  the  Code,  S.  250  of  the  Code 
applies  to  a  case,  in  which  compensation  is 
awarded  to  an  accused  person,  because  a  frivo- 
lous complaint  has  been  made  against  him. 
But,  where  compensation  is  awarded,  not  to  the 
accused,  but  to  the  complainant,  and  it  is 
awarded  under  s,  22  of  the  Cattle  Trespass  Act, 
s.  250  of  the  Crim.  Pro.  Code,  does  not  apply. 
In  the  matter  of  PONNUSAMI,  29  M.  517  =  5  Cr. 
L,J.  86. 

(81) — Ss.  4  (o),  250  —Complaint  as  to  use  of 
house  as  a  brothel — S.  41,  Bombay  District 
Police  Act — Offence  —  Frivolous  complaint  — 
Compensation. — S.  41,  Bombay  District  Police 
Act,  does  not  make  the  use  of  a  house  as  a  bro- 
thel an  offence.  So  a  complaint  under  that 
section  is  not  the  complaint  of  an  offence  as 
defined  in  s.  4  (o),  Orim.  Pro.  Code,  and  a 
Magistrate  has  no  jurisdiction  to  award  com- 
pensation under  s.  250,  Crim.  Pro.  Code,  if  the 
complaint  is  found  to  be  frivolous  or  vexatious 
IMPERATOR  V.  MUSSAMAT  KHAIRI,  6  S.L.R. 

254  =  19  Ind.  Caa.  1008  =  14  Cr.  L.J.  320. 

(82)— S.  4  (p)— Officer  in  char qe  of  Police  Sta- 
tion—  Absence  of— Senior  Constable  in  Madras 
— Whether  such  officer. — S.  4,  sub-sec.  ip)  says 
that  the  term,'  officer  in  charge  of  a  Police 
station  '  shall  include,  when  the  officer  in  such 
charge  is  absent  from  the  Station-House,  the 
Police  offi3er  present  at  the  Station-House  who 
is  next  in  rank  to  the  above  Police  officer  and 
is  above  the  rank  of  Constable,  or  when  the 
Local  Government  so  directs,  any  other  Police 
officer  BO  present.  In  Madras,  under  Judicial 
Notification,  No.  3,  dated  31st  January,  1883 
(Vide  Local  Rules  and  Orders,  Madras,  Vol.  I. 
part  11,  p.  165),  the  Madras  Government  has 
directed  that  the  Se-ior  Constable  present  at 
any  such  station  shall  be  deemed  to  be  the 
officer  in  charge  of  the  Police  station  for  the 
time  being,  during  the  absence  of  the  officer  in 
charge  as  defined  in  the  said  section.  THE 
PUBLIC  PROSECUTOR  v.  KUPPA  KAVUNDAN, 
9ML.T.  414  =  9  Ind.  Caa.  1067  =  12  Cr.L.J. 
190  =  10Iad.  Caa.  667=  1911  M.W.N.  231. 

(83)— S.  4  {p)—See  BUR.  ACT  IX  OF  1892. 
SS.  6,  8,  L.B.R.  1893-1900,  329. 
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(84)— S  4  (p)and  Ch.  XII— See  ACT  I  OF 
1871,  ss.  20  to  23,  23  C.  248. 

(85;--  S.  4  (r) — Mukhtear — Power  of  Magis- 
trate to  withhold  permission  to  appear. — An 
order  by  a  Magistrate  refusing  permission  to  a 
mukhtear  to  appear  in  two  oases  and  also  a 
general  order  refusing  permission  to  appear  in 
any  case  before  him,  owing  to  the  latter's 
alleged  misconduct  in  Court]on  a  particular  day, 
were  held  to  be  without  jurisdiction.  Evan  in 
punishing  the  mukhtear  for  the  particular  mis- 
conduct, the  Magistrate  should  deal  with  the 
matter  on  its  own  merits  giving  the  mukhtear 
an  opportunity  of  defending  himself.  In  the 
matter  of    TARENDRA  NATH   CHATTERJEE,  7 

C.W.N.  524. 

(86) — S.  4  (r) — Mukhtears,  meaning  of —Right 
to  practice— Legal  Practitioners  Act  (XVIII  of 
1879),  S.9— Powers  of  mukhtears. — Per  Curiam. 
—  A  mukhtear  cannot,  as  a  matter  of  right,  prac- 
tise in  Criminal  Courts.  He  can  do  so  only  if 
he  obtains  the  permission  of  the  Court  in  each 
case.  The  word  "Mukhtear"  in  cl.  (r),  s.  4  of 
the  Crim.  Pro.  Code  also  refers  to  such  mukh- 
tears as  have  obtained  a  certificate  of  qualifica- 
tion from  the  High  Court.  Where  the  District 
Magistrate  issued  a  notice  that  "mukhtears  can 
appear  under  s.  4  (r)  only  with  the  Court's  per- 
mission," held  that  he  did  not  act  wiohout 
jurisdiction.  Per  Banerji,  J.  — If  permission, 
to  act  in  a  criminal  case,  is  asked  for  by  a 
mukhtear,  who  holds  a  certificate  empowering 
him  to  practise,  such  permission  should  not  be 
refused  except  for  valid  reasons.  Per  Richards, 
J. — In  considering  whether  or  not  permis- 
sion should  be  granted  to  a  mukhtear,  who  has 
qualified  himself  with  a  certificate  provided  by 
the  Legal  Practitioners  Act,  the  Court  ought  to 
consider  every  application  on  its  merits.  In  the 
matter  o/ Anant  Ram,  5  A.L.J.  40  =  A.W.N. 
1908,  11  =  30  A.  66  =  7  Cr.  L.J.  21. 

(87)  — S.  4  (»-)— Pleader — Sanadnoi  extended 
to  a  District — Magistrate's  permission  to  prac- 
tise before  him — Necessity — See  LEGAL  PRAC- 
TITIONERS—PLEADER  AND  CLIENT.  7  S.L. 
R.  98  =  15  Cr.  L.J.  382  =  23  Ind.  Cas.  750. 

(8S)— 8.  4  {r)—See  LEGAL  PRACTITIONERS 
—Pleader,  4  S.L.R.  207  =  9  Ind.  Cas.  717  = 
12  Cr.  L.J.  118. 

(89;  — Ss.  4  {r),  340— Right  of  accused  to  be 
represented  by  mukhtear  before  a  Magistrate  or 
Sessions  Judge— See  LEGAL  PRACTITIONERS 
—MUKHTEAR,  15  C.W.N.  409  =  9  Ind.  Cas.  664 
=  12  Cr.  L.J.  111  =  13  C.L.J.  635  =  38C.  488. 

(90)  — Ss.  4  (»•),  340,  421,  422,  423— Sec 
Legal  practitioners -Mukhtear,  4  S.L. 
R.  195  =  9  Ind.  Cas-  711  =  12  Cr.  L.J.  118. 

S.  5  (  =  1882,  a.  5;  1872,  as.  6,  7,  8,  11,  63, 

expl;  1861,  a.  21). 

(91)— 8  5— See  ACT  I  OF  1871,  s,  18,  5  B.H. 
0.  Cr.  13. 

(92)— 8.  5 — Applicability  of  Penal  and  Crim. 
Pro.  Codes  to  the  Laooadive  Islands — See  ACT 
XIV  OF  1874,  ss.  1  to  7  and  11,  13  M.  353= 
2  Weir  1. 
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(93)— S.  5— See  ACT  XI  OF  1878,  s.  19  (i),  1 
Weir  660. 

(94)  -  s.  5— See  Contempt  of  Court,  10 
C.  109  =  10  I. A.  171.  P.C. 

(95)— Ss.  5,  7  i  =  Crim  Pro,  Code,  1872,  ss.  8 
(2)  and  12  (2) — Jurisdiction  of  Magistrate. — A 
Magistrate  in  the  division  in  which  an  offence 
is  committed  and  a  Magistrate  whose  powers 
have  not  been  formally  limited  to  any  particular 
portion  of  the  division  have  jurisdiction  over  an 
offence    committed    in    the    division.      HIGH 

Court  proceedings.  1st  April.  1880, 
NO.  570,  2  Weir  13.  [R.,  U.B.R.  1892—1896, 
Vol.  1.  16.] 

(96) — Ss.  5  and  83 — Warrants  issued  under 
Act  XIII  of  1859  —A  Magistrate  has  no  discre- 
tion to  decline  to  execute  warrants  issued  by 
the  Magistrate  of  another  district  under  Act 
XIII  of  1859  and  forwarded  to  him  for  execu- 
tion under  s.  83  against  parsons  residing  in  his 
district,  as  s-  5  read  with  s.  83,  Grim.  Pro. 
Code,  does  not  exclude  from  the  operation  of 
the  latter   section    warrants    issued    under  Act 

XIII  of  1859.  Queen-Empress  v.  Chetu, 
11  P,R.  1898.  Cr. 

(97)— Ss.  5,  386— See  ACT  I  OF  1868,  s.  5, 
Rat.  Un.  Cr.  0.  57  =  Cr.  Rg   5  10-71. 

S.  6  (  =  1882,  8.  6  ;  1872,    ss.   S,  19  ;  1861, 

8.  23). 

(98)— S.  6— See  PRESIDENCY  MAGISTRATE, 
Rat.  Un.  Cr.  C.  193. 

(99)— Ss.  6  and  39.— District  Magistrate- 
Jurisdiction —  Trial  commenced  but  not  conclu- 
ded by  first  class  Magistrate  while  officiating  as 
Magistrate  of  the  District. — A  trial  commenced 
before  an  officiating  District  Magistrate  was 
concluded  by  that  officer  after  he  had  ceased  to 
act  as  Magistrate  of  the  District.  He  contin- 
ued to  serve  in  the  District  as  a  first  class 
Magistrate.  No  objection  to  his  jurisdiction 
was  raised  during  the  trial  by  the  accused.  On 
appeal,  the  learned  Sessions  Judge  set  aside  the 
conviction  and  ordered  a  re-trial  on  the  ground 
that  the  Magistrate  in  question  had  no  jurisdic- 
tion to  continue  the  trial  after  ceasing  to  act  as 
District  Magistrate.  Held,  that  the  Magistrate 
had  jurisdiction  to  continue  the  trial  to  its  con- 
clusion. Emperor  v.  Syed  Sajjad  Husain, 
A.W.N.  1906.  201  =  3  A.L.J.  825  =  4  Cr.  L.J. 
HO,  (22  M.  17,  1  A, L.J.  315,    R.) 

(100)— Ss.  6,  545  (^Crirn.  Pro.  Code,  1382, 
ss.  6,  545) — Power  of  Police  Patel  to  make 
order  for  compensation  under  s-  545 — Village 
Police  Act.  VIII  of  1867.  s-  15.— As  the  Police 
Patel's  Court  is  not  a  Criminal  Court  within 
the  enumeration  contained  in  a.  6,  Crim.  Pro. 
Code,  1882,  he  has  no  power  to  make  an  order 
under  s  545.  Crim.  Pro.  Code.  QUEEN- 
Empress  v.  Ramia,  Rat.  Un.  Cr.  C.  317  =  Cr. 
Rg.  2  of  1887 

S.  7  (  =  1882.    B.  7  (1)  (2)  (3)  ;  1872,  ss.  12. 

43  38,  14;  1861,  s.  2.) 
(lOl)-S.  7— See  No.  95,  supra. 
88 
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(102)— Ss-  7  (3),  408,  435— rM;o  Sessions  divi- 
sons  in  one  district— Magistrate  having  jurisdic- 
tion over  the  whole  district — Jurisdiction  of  the 
Sessions  Courts  in  appeals  against  the  Magis- 
trate's decisions. — Under  s.  435,  the  Sessions 
Judge  may  call  for  and  examine  the  records  of 
any  inferior  Criminal  Court  "  situate  '"  within 
the  local  limits  of  his  jurisdiction.  The  word 
"  situate  "  means  fixed  or  located,  and  when 
applied  to  a  Court,  it  must  be  taken  to  refer  to 
the  place  where  the  Court  ordinarily  sits-  In 
the  absence  of  any  indication  to  the  contrary  in 
the  Code,  the  principle  thus  laid  down  in  regard 
to  the  an  alogous  powers  of  revision  under  s.  435, 
should  be  followed  in  the  case  of  appeals  also. 
So,  where  a  Magistrate,  against  whose  decisions 
appeals  are  preferred,  has  his  headquarters  in 
a  place,  which  is  within  the  local  limits  of  one  of 
the  two  Sessions  Divisions  in  a  district  (e.g., 
Malabar),  though  be  is  authorised  to  try  oSences 
throughout  the  whole  district,  including  cases 
arising  within  the  other  Sessions  Division,  the 
appeals  lie  to  the  Sessions  Division,  within 
whose  jurisdiction  the  head-quarters  of  the 
Magistrate  are  situate,  irrespective  of  the  place 
where  the  offence  was  committed.  MUNDIATH 
Valia  ambu  Podaval  v.  King-Emperor, 
16  M.L.J.  444  =  1  M.L.T.  402  =  4  Cr.  L.J.  443 
=  30  M.  136. 

S.  8  (  =  1882,  s.  8(1)  (2)  ;  1872.  s.  39). 

(103)— S.  8  (1)  — See  COMPLAINT— INSTITU- 
TION OF  COMPLAINT— PRELIMINARIES,  3  N. 
W  P.  317. 

S.  9  (  =  1872,  SB-  15  to  18,  paras.  1,  3  and 

5)  (  =  1882,  B.  9,  paras  1,  2,  3). 

(104)— Ss.  9,  31,  193,  423,  426.  439  and  440 
{  =  Crijn,  Pro.  Code,  1872,  ss.  18,  280,  297). -The 
word  "modify  "  in  s.  18  does  not  include  the 
power  of  enhancing  a  sentence.  An  appellate 
Court  can,  when  hearing  an  appeal,  enhance  the 
sentence  under  s.  280.  The  High  Court,  as  a 
Court  of  Revision,  can  enhance  a  sentence  under 
cl.  7,  s.  297  ;  but  no  such  power  of  enhance- 
ment of  sentence  is  anywhere  given  to  a  Ses- 
sions Judge  taking  up  a  case  referred  by  an 
A.=sistant  Sessions  Judge  under  the  first  clause 
of  S.  18.  IMPERATRIX  V.  RAMA  PREMA,  4  B, 
239.     [fi.,  9G.P.L.R.  29.] 

(105)— Ss.  9,  193.  197  (  =  Crim.  Pro.  Code, 
1882,  ss.  9,  193,  197)— Powar  of  Local  Govern- 
ment to  appoint  Additional  Sessions  Judge  to  try 
a  case  of  bribery  against  a  public  officer. — The 
Local  Government,  under  the  provisions  of 
s.  197,  Crim.  Pro.  Code,  specified  the  Sessions 
Court  of  Tellicherry,  as  the  Court  which  should 
try  a  Subordinate  Judge,  charged  with  an 
oSenoe  under  s.  161,  Penal  Code,  and  the  abet- 
ment of  an  oSance  under  s.  164.  and  the  second 
accused,  a  relative  of  the  first  accused,  charged 
with  an  offence  under  s.  164,  Penal  Code. 
Mr.  Irvine  was  appointed  to  officiate  as  District 
and  Sessions  Judge  of  Tellicherry.  Subsequently 
Mr.  Irvine  was  appointed  Additional  Sessions 
Judge  of  Tellicherry  and  was  directed  to  try 
the  case.  Held  by  thp  Full  Bench :  Having 
under   s.  197,  Crim.   Pro.  Code,   specified  the 
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Sessions  Court  of  Tellioherry  as  the  Court  before 
which  the  trial  of  the  Subordinate  Judge  was  to 
be  held,  the  Local  Government  under  s.  9  of  the 
Code  appointed  Mr.  Irvine  as  Additional  Ses- 
sions Judge,  to  exercise  jurisdiction  in  the 
Tellioherry  Sessions  Court  and  under  s.  193  of 
the  Code  directed  him  to  try  the  cases  then 
pending.  His  appointment  did  not  constitute 
an  Additional  Sessions  Court.  There  can  be 
only  one  Sessious  Court  for  esoh  Sessions  Divi- 
sion, but  there  may  be  more  than  one  Judge  of 
such  SeseioDS  Court.  If  an  Additional  Sessions 
Judge  is  appointed,  he  can  only  try  such  cases 
as  the  Local  Government  directs,  or  as  the 
Sessions  Judge  makes  over  to  him.  Mr.  Irvine, 
having  been  directed  by  the  Local  Government 
to  try  the  case,  was  competent  to  try  the  case- 
Queen-Empress  v.  Kunjan  Menon,  1  M.L. 
J.  397.  [fl.,  35  M.  397  =  13  Cr.L.J.  352  =  14 
Ind.  Gas.  896  =  12  M.L.T.  1  =  1912  M.W.N. 
549.  22  M.L.J.  490  =  1912  M.W.N.  207.] 

(106)  — Ss.  9  and  215— See  JURISDICTION  OF 

Criminal  Courts  —  Jurisdiction  over 
Europeans, -5  P.R.  1907;  Cr.  =  6  Cr.L.J.  108 
=  41  P.L.R.  1907  =  26  P.W.R.  1907. 

(107)— Ss.  9  (1  to  5),  31.  193  and  35-See 
Sentence— Cumulative   and  separate 

sentences,  1  B.  223. 

S.  10,  para  (1)  (  =  1882.  s    10  ;  1872.  a.  35) 

and  para.  (2).  new. 

(108)— Ss.  10,  1=2— District  Magistrates  and 
Magistrate  of  the  first  class — Area  of  appoint- 
ment.— Ss.  10  and  12  of  the  Code  show  that 
District  Magistrates  and  Magistrate  of  the 
first  class  are  appointed  only  in  districts  out- 
pide    the     Presidency-towns.      EMPEROR     v. 

Chota  Singh,  32  M.  303. 

(109) -Ss  10  (1),  12  (1,  2),  17  (1  to  5)— See 
Magistrate,  Jurisdiction  of— Transfer 
OF  Magistrates  during  trial,  3  A.  563. 

(110)— Ss,  10  (2),  12,  528— Subordination  of 
Additional  District  Magistrate  to  District 
Magistrate — Relations  between  a  District  Magis- 
trate and  an  Additional  District  Magistrate — 
Transfer  of  cases — Omission  to  state  reasons  for 
—Irregularity.  — S,  12  of  tha  Grim.  Pro.  Code 
does  not  make  an  Additional  District  Magis- 
trate, appointed  under  sub-s.  (2)  of  s.  10  of  the 
Code,  subordinate  to  a  District  Magistrate,  who, 
therefore,  has  no  power  under  s,  523  of  the 
Code  to  transfer  cases  to  the  former  ;  the  Code 
does  not  define  the  relations  between  a  District 
Magistrate  and  an  Additional  District  Magis- 
trate;  although,  under  sub-s.  (3)  of  s.  528,  an 
officer  transferring  cases  from  one  Court  to 
another  ought  to  record  his  reasons  for  it,  his 
omission  to  do  so,  being  only  an  irregularity, 
is  not  a  material  ground  for  setting  aside  his 
order  of  transfer.  Prakas  Ghunder  DUTT 
V.  Emperor.  34  C.  918  =  6  Cr.L.J.  360.  [F., 
9  Cr.L.J.  310=1  Ind.  Cas.  553,  12  Cr.L.J. 
437  =  lllnd.  Gas.  621  =  7  N.L.R.  97.] 

(Ill)— Ss  10  (2)  and  435  (1)  —  Relation 
between    Additional    District    Magistrate   and 
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District  Magistrate — Additional  District  Magis- 
trate inferior  to  District  Magistrate — Revision. — 
The  Court  of  a  M^gistrate  of  the  first  class, 
appointed  under  s.  10  (2,i,  Grim.  Pro.  Code,  to 
be  an  Additional  District  Magistrate,  is  an 
inferior  Criminal  Court,  situate  within  the  local 
limits  of  the  jurisdiction  of  the  District  Magis- 
trate, for  the  purposes  of  s.  435  (1)  of  the  Code. 
The  Code  of  1893  did  not  except  Additional 
District  Magistrates  from  supervision  by  the 
District  Magistrate  and  Additional  District 
Magistrates  are  obviously  not  inferior  to  Sub- 
Divisional  Magistrates.  CROWN  v.  ABDUL 
Karim,  25  P.R.  1908,  Op.  =  9  Cr.L.J.  lOi.  (38 
P.R.  1885, Cr..  Apr^r ;  9  B.  100,  13  G.  473,  P.B. 
8  M.  18,  P.B.,  R.) 

S.    11  (  =  1882,    8.  11;    1872,  8.53;    1861, 

8.  23-B). 

(112)— 3.  11— See  SENTENCE  -  General, 

20  M.  444  =  2  Weir  452. 

S.  12,  para.  (1)  (=  t882,  a.  12;  1872.  ss.  37, 

49  ;  1861,  8.  23-G)  and  para.  (2),  new. 

(113)— S.  VI— Transfer  of  Magistrate.  —A 
judgment  written  by  a  Magistrate  subsequent 
to  his  transfer  to  another  district,  after  he  bad 
handed  over  charge  of  his  duties  as  such 
Magistrate  and  thus  ceased  to  exercise  his 
powers,  is  invalid.  EMPEROR  v.  DHONDU 
Singh.  15  CP.L.R.  13.  (3  a.  536,  19  A.  114 
and  7  C. P.L.R.  18,  E.) 

(114)— S. 12 — Magistrate,  local  jurisdiction  of. 
— Held  that  a  Sub-Divisional  Magistrate  has 
power  to  record  the  confessions  of  the  accused 
at  the  he^d-quarters  of  the  district,  though 
beyond  the  limits  of  his  sub-division.  QUEEN- 
Empress  v.  Laban  Hla,  U.B.R.  1892—1896, 
Yol.  I,  16.     (4  G.  696,  5  C.  954,  R.) 

(115)— S.  12— SeeNos.  108.  109  and  110,  su2)ra. 

(116)— Ss.  12,  17,  90,  342  (  =  Crim.  Fro. 
Code,  1861,  ss,  23-G  and  273}— Power  of  District 
Magistrate  to  refer  cases  to  Divisional  Magis- 
trates.— S.  23-G  empowers  District  Magistrates 
to  refer  oases  under  s.  273  to  Divisional 
Magistrates.  HIGH  COURT  PROCEEDINGS, 
23RD  April  1872,  7  M.H.C.  App.  S. 

(117) — Ss.  12  and  107  —  Magistrate  in  a 
District — Extent  of  jurisdiction. — Under  s.  12, 
Crim.  Pro.  Code,  unless  the  powers  of  a  Magis- 
trate have  been  restricted  to  a  certain  local 
area,  he  has  jurisdiction  over  the  entire 
District.  Where  a  sub-divisional  Magistrate 
instituted  proceedings  under  s.  107,  and  the 
District  Magistrate  transferred  the  case  to  a 
Magistrate  not  in  the  sub-division,  but 
holding  his  Court  at  the  bead-quartera  of  the 
District,  held,  that  the  Deputy  Magistrate, 
in  as  much  as  his  powers  were  not  restricted  to 
a  certain  local  arc*,  had  jurisdiction  over  tha 
entire  district,  and  had  jurisdiction  to  institute 
the  fresh  proceedings.     SARAT  CHUNDER  ROY 

v.  Bepin  Chandra  Roy,  29  C.  389  =  6  C.W.N. 
552.  [F.,  37  C.  91  =  5  Ind.  Gas.  29  =  14G.W. 
N.  49  =  11  Cr.L.J,  23;  R.,  2  L  B.R.  80,  IOC. 
W.N.  1095.] 
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(118) — Ss.  12,  531— Magistrate  retaining  case 
on  file  after  transfer  to  another  local  area. — 
Cases  on  the  file  of  one  M^fJistrate  id  a  dis- 
trict do  not  pass  automatically  to  his  successor 
in  the  local  area,  merely  because  the  former 
has  been  transferred  to  another  local  area  in 
the  same  district,  and  there  is  nothing  in  s.  12 
of  Crim.  Pro.  Code,  which  supporos  such  a 
procedure.  The  High  Court  refused  to  mterfere 
with  an  order  of  acquittal  passed  by  a  Magis- 
trate who  retained  the  case  ou  his  file  after  bemg 
transferred  to  another  local  aren  m  the  district, 
when  thai  order  did  not  occasion  any  fftilure 
of  justice.  MITHANI  V.  King-EMPEROR,  9  A. 
L.J.  448  =  34  A.  203=>14  Ind.  Caa.  203  =  13  Cr. 
L.J.  ^.03. 

(119)— S.  12  (1  and  2)— See  MAGISTRATE, 
JuEisDiCTioN  OF— Transfer  of  Magis- 
trates during  TRIAL,  19  A.  H4  =  A.W.N. 
1896,  195. 

(120)— Ss.  12  (1,  2),  17  (1  to  5),  90,  342- See 
Magistrate,  Jurisdiction  of— transfer 
OF  cases— Reference  to  other  Magis- 
trates, etc.,  Rat.  Un.  Or.  C.  l8  =  Cr.  Rg. 
27-7-1869. 

(121)— Ss.  12  (1,  2),  17  (I  to  5),  198— See 
Sanction  to  prosecute—  authorities 
competent  to  grant  sanction— Refusal 
to  grant  sanction,  etc.,  2  a.  205,  F.B. 

(122)— 8s.  12  (I.  2),  476— See  CONTEMPT 
OF  COURT,  Rat.  Un.  Cr.  C  88. 

(122-a)— S.  13— See  No.  135,  inira. 

S.  14  (  =  1882,   s.    14;  1872,   8.   42;  1861. 

S.  23). 

(123)— Ss.  14,  412— See  APPEAL— GENERAL, 
3  B.H.C.  Cr.  18, 

S.  19,  paras.  (1)    and  (2)   (  =  1882,   s.    15; 

1872,  as.  50,  51,  234), 

(124) — S.  15 — Bench  of  Magistrates — Disposal 
of  case  by  single  member  of  Bench. — Where  a 
Bench  of  Magistrates  established  by  the  Local 
Government  under  s.  15,  Crim.  Pro.  Code,  is, 
under  the  notification  establishing  it,  to  consist 
of  not  less  than  two  members,  one  member  of 
the  Bench  cannot  alone  adjudicate  upon  a  case. 
KING- EMPEROR  V.  Lado,  A.W.N.  1902,  148. 

(125)— s.  15— See  Bench  OP  Magistrates, 
29  C.  483  =  6  C.W.N.  596. 

(126)— Ss.  15.  16— Bench  of  Magistrates  — 
Absence  of  some  of  Bench  Magistrates  from  later 
stages  of  a  trial,  effect  of. — The  absence  of  some 
of  the  Bench  Magistrates,  who  were  present  at 
the  earlier  stage  of  a  trial,  from  the  further 
stages  of  the  trial  and  at  the  time  of  judgment, 
does  not  vitiate  the  trial  or  invalidate  the  con- 
viction. Venkatrama  Iyer  v.  Swaminatha 
Iyer,  15  Cr.L.J.  549  =  24  Ind.  Gas.  957  =  1914 
M.W.N.  867.  (21  M.  246  =  2  Weir  217,  F.;  12 
M.  113,   20  C.  870,  23  C.  194,  R.) 

(127)— Ss.  15  and  16— See  BENCH  OP  MAGIS- 
TRATES, 16  M.  410  =  2  Weir  14. 
,      (128)— Ss.  15,   16,    261.   403,   529   (^),  530- 
Offence  under  s.  456,   l.P.C— Power  of  second 
class  Bench  to  try,— A.  second  olasa  Beech  tried 
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regulfvrly  a  case  under  S.  456.  Penal  C'^de, 
which  was  transferred  to  them  by  the  District 
Magistrate,  and  acquitted  the  accused.  Beld 
that  the  proceedings  of  the  Bench  were  not 
void ,  under  rule  4  of  the  Local  Government  Rules 
made  under  ss.  15  and  16,  Crim.  Pro.  Code,  and 
that  the  District  Magistrate's  order  for  a  re-trial 
was  bad.  NgA  SaN  HMI  v.  KING-EmperOR, 
UB.R.  1910,4th  Qr.,  p.  70  =  lllDd.  Cas.  247 
=  12  Cf.L.J.  383.  (U.B.R.  1897—1901,  I,  pp. 
91  and  100,  U.B.R.  1892-1896.  I,  p.  11,  R.) 

(129)— Ss.  15  and  145—  See  BENCH  OF 
Magistrates,  3  C.  754. 

S.  16  (  =  1882,  8.  16  ;  1872,  ss.  52,  53). 

(129.a)  — S.  l6~Trial  by  Bench  of  Honorary 
Magistrates  —  Differen':e  of  opinion — Benefit  of 
doubt  — Reference  to  District  Magistrate,  lohether 
legal  —  Practice.  —  Where  there  is  an  irreconcil- 
able difierence  of  opinion  between  ihe  members 
of  a  Bench  of  two  Honorary  Magistrates  as  to 
the  guilt  of  au  accused,  they  should  follow  the 
principle  laid  down  by  the  Local  Government 
for  their  guidance,  though  not  formally  issued 
by  the  District  Magistrate  of  their  district  under 
s.  16  of  the  Crim.  Pro.  Code,  and,  giving  the 
benefit  of  the  doubt,  should  acquit  the  accused. 
A  reference  by  a  Bench  of  Honorary  Magistrates 
on  diSerence  of  opinion  between  them  to  a  Dis- 
trict Magibtrate  is  irregular  and  not  justified  by 
any  provisions  of  the  Crim.  Pro.  Code.  KasHI- 
NATH  V.  Shankbr  Ram,  16  Cr.L.J.  113  =  27 
Ind.  Cas.  177. 

(130)— S.  16— See  BENCH  OF  MAGISTRATES. 
2  Weir  13. 

(130-a)— S.  16-See  Nos.  126,  127  and  128, 
supra. 

(131)— Ss.  16  and  350  (  =  Crim.  Pro.  Code, 
1882,  ss.  16  and  dbO)- Rules  framed  by  Bengal 
Government  under  s.  16,  r.  8 — Validity  of  the 
rule.  —  Under  s.  16  of  the  Crim.  Pro.  Code,  the 
Bengal  Government  has  framed  rules  for  the 
guidance  of  the  Magistrates.  R.  8  of  those 
Rules  is  as  follows  :  "  any  part-heard  case 
postponed  to  a  further  sitting  of  the  Bench 
may  be  proceeded  with,  if  any  member  of  the 
Bench  has  been  present  at  the  previous  hearing 
in  the  case,  but  subject  to  the  provisions  of 
s.  350  of  the  Crim.  Pro.  Code."  Held,  that 
the  rule  is  ultra  vires,  and  does  not  come  under 
the  provisions  of  s.  16  of  the  Code.     HarDWAR 

Singh  or  Lall  v.  Khega  Ojha,  20  C  870. 

(132)— Ss.  16,  350— See  BENCH  OF  MAGIS- 
TRATES, 18  M.  394  =  2  Weir  17. 

(133)— S.  16.  cl.  (d) —Bench  of  Honorary 
Magistrates — Chaiimi.n's  casting  vote — Rule  6 
of  the  Government  rules,  whether  ultra  vires- — 
Held,  by  a  majority  cf  the  Full  Bench  {Ghose 
and  Pratt,  J  J.,  diss-)— Rule  6  of  the  Rules 
framed  by  the  Government  of  Bengal  for  the- 
guidance  of  Benches  of  Honorary  Magistrates, 
under  the  provisions  of  s.  16  of  the  Code, 
cl.  (d),  providing  that,  when  the  members  of  a 
Bench  of  Magistrates  are  even,  the  view  of  the 
Chairman  shall  prevail,  is  not  inconsistent  with 
the  Code,  and,  therefore,  not  iiltra  vires  thougli 
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highly  undesirable.  EMPEROR  v.  KALI  PRA- 
SANNA  ROY.  3  C.L.J.  492.  F.B.  =  10  C.W.N. 
642,  P.B.=3  Cr.  L.J.  409.  [R.,  19  C.L.J.  92, 
14  Cr.  L.J.  684  =  21  Ind.  Gas.  1004.] 

S.  17  (  =  1882,  B.  17,  paras  1,  2,  3,  4;  1872, 

BS.  37,  41;  1861,  s.  23  G.) 

(134) — S,  17— Powers  of  a  District  Magistrate 
to  distribute  wo'k— District  Magistrate  cannot 
delegate  his  powers. — S.  17,  Crim. Pro. Code,  em- 
powers a  District  Magistrate  to  make  rules  or 
give  special  orders  connected  with  the  Code  as 
to  the  distribution  of  work  among  Subordinate 
Magistrates  and  Benches  of  Magistrates.  It 
does  not  empower  a  District  Magistrate  to  pass 
on  his  powers  of  calling  up  cases  from  Subor- 
dinate Courts  and  re-distributing  them.  The 
power  of  distribution  of  business  cannot  be  ex- 
ercised by  a  Magistrate  in  charge  of  a  sub- 
division or  by  a  senior  Honorary  Magistrate. 
BAIi  KISHUN  V.  SlPAHI  Lal,  12  A.L.J,  803  = 
36  A.  468  =  IS  Cr.L.J.  584  =  25  Ind.  Cas.  336. 

(134-a)— S.  17— See  Nos.  109,  116.  liO,  121, 
supra. 

(135)— Ss.i7, 13.  435— See  Sessions  Judge, 
Jurisdiction  of,  2  Weir  537  =  7  M.H.C. 
App.  27. 

(136)— Ss.  17,  195  and  435— Sanction  by  Sub- 
Magistrate — Revocation  0]  the  sanction  by  tlie 
Sub-Divisional  Magistrate — Power  of  Sessions 
Judge. — The  subordination  of  an  authority, 
which  is  a  Court,  to  another  authority  is  regu- 
lated by  sub-s.  7  of  s.  195,  but  when  the  author- 
ity granting  or  refusing  sanction  does  not  act 
as  a  Court,  the  appeal  lies  under  sub-s.  6  to  the 
authority  to  which  the  former  is  subordinate 
under  s.  17.  Crim.  Pro.  Code.  Where  a  Sub- 
Magistrate  sanctions  the  prosecution  of  a  person 
under  s.  182,  Penal  Code,  the  appeal  lies  to  the 
Sub-Divisional  Magistrate.  The  latter,  in  a 
case  of  this  kind,  does  not  act  as  a  Court,  but  as 
an  executive  ofBcer.  Tberefore,  where  the  Sub- 
Divisional  Magistrate  revokes  the  sanction 
given  by  the  Sub- Magistrate  a  Sessions  Judge 
has  no  jurisdiction  to  interfere  under  sub-ss.  6 
or  7  of  s.  195,  nor  has  he  any  authority  under 
8.  435,  Crim.  Pro.  Code.  SANKARAM  AIYAR 
V.  Sakkarappa  Mudaliar,  2  Weir  19  =  2 
Weir  155  =  2  Weir  199. 

(137)— Ss.  17,  435,  436— See  MAGISTRATE 
Jurisdiction  of,  Transfer  of  cases— Re 

FERBNCE  to  OTHER  MAGISTRATES,  9  B.  100 

(138)— Ss.  17.  435  and  437  (  =  Crim.  Pro 
Code,  1882.  ss.  17.  i35,  437)— First  class  Magis 
trate,  whether  subordinate  to  District  Magistrate 
— A  Magistrate  of  the  first  class  is,  withm  the 
meaning  of  y.  437.  subordinate  to  the  Magistrate 
of  the  District.  The  latter  is,  therefore,  compe- 
tent to  call  for  the  records  of  the  former. 
Queen-Empress  v.Laskari,  7  A.  853,  F.B  = 
A,W.N.1885.  257.     [F.,  12  0.  473,F.B.] 

(1.39)— S.  17  (1-3  and  5)  and  Ch.  32-See 
SESSIONS  Judge,  Jurisdiction  of,  9  B. 
164. 

(140)— S.  17  (1)  and  {5)— District  Magistrate, 
if  subordinate  to   Sessions  Judge.— Under  s.  17 
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(I)  and  (5),  Crim.  Pro.  Code,  neither  the 
District  Magistrate  nor  the  other  Magistrates 
are  subordinate  to  the  Sessions  Judge,  except  so 
far  as  is  expressly  provided  by  the  Crim.  Pro. 
Code.  Muhammad  Bavu  sahib  v.  district 
Judge  of  Madura,  13  M.L.J.  272  =  26  M. 
596. 

S.  18,   para.  (1)  (  =  1882,   a.  18  (1),  and 

para.  (2),  new. 
(141)— Ss.  18,  21  and  106— Poiuer  of  Bench 
of  Honorary  Presidency  Magistrates  to  take 
action  under  s.  106. — S.  18,  Crim.  Pro.  Code, 
confers  the  full  powers  of  a  Presidency  Magis- 
trate on  a  Bench  of  Honorary  Presidency 
Magistrates  under  the  Criminal  Procedure  Code, 
and  tbe  Bench  can,  therefore,  take  action  under 
s.  106  of  the  Code.  Hassan  v.  YAS  KUBAR, 
7  Bom.  L  R.  833  =  2  Cp.  L.J.  770. 

S.  21,  para.  (1)  (a,  b,  c,  d)  (  =  1882,  b.  21, 

a,  b,  c,  d)  and  paras.  1  (e)  and  2,  new. 

(142)— S.  21— Rules  framed  by  Chief  Pre- 
sidency Magistrate  under  that  section  regarding 
decisions  by  Bench  of  Magistrates — Rule  8. — 
Rule  8  of  the  Rules  framed  by  the  Chief 
Presidency  Magistrate  under  s.  21,  is  held  to  be 
not  consistent  with  the  provisions  of  the  Code 
in  so  far  as  it  directed  that,  in  a  Bench  com- 
posed of  two  members,  the  decision  of  the 
Chairman  should  prevail.  It  was  also  arbitrary 
and  not  consonant  with  justice.  Henry 
Wakefield  v.  Haran  Sardar,  8  C.W.N. 
862.      [F.,  10  C.W.N.  642.] 

(143)— S.  21— See  BOM.  ACT  XXXI  OF  1850, 
s.  3,  5B.H.C.  Cr.  61. 

(144)— S.  21— Rule  9  framed  under— See 
Presidency  Magistrate,  Rat.  Un.  Cr.  C. 
968  =  Cr.  Rg.  24  of  1898. 

(145)— S.  21— See  No.  141,  supra. 
S.  28  (  =  1882,  8.28). 

(146) —  S.  28 -O^ences  under  Treasure  Trove 
Act — Jurisdiction  of  third  class  Magistrate. — 
Third  class  Magistrates  have  no  jurisdiction  to 
try  offences  punishable  under  s.  20  of  Act  VI  of 

1878.  Criminal  Revisional  Case,  no.  323 
of  1882,  2  Weir  23. 

(147)— S.  28  (  =  Crim.  Pro.  Code,  1882,  s.  28) 
— Scope  of  the  section. — S.  28,  subject  to  the 
other  provisions  of  the  Code,  empowers  the  High 
Court  and  the  Court  of  Sessions  to  try  any 
offence  under  the  Penal  Code.  The  provisions 
as  to  the  other  Courts  do  not  cut  down  or  limit 
the  jurisdiction  of  the  High  Court  or  Court  of 
Sessions.  QUEEN-EMPRESS  v.  KHARGA,  8  A. 
665  =  A.W.N.  1886,  254. 

(148)— Ss,  28,  30  and  250— Compensation  for 
making  a  false  and  frivolous  complaint  — 
"  Triable  by  a  Magistrate  " — Offence  ordinarily 
triable  by  Court  of  Sessions  tried  by  District 
Magistrate  exercising  powers  under  s.  30,  Crinu 
Pro.  Code. — The  object  of  the  Legislature  is  to 
exclude  offences  of  great  gravity  from  the  pro- 
visions of  s.  250  of  the  Crim.  Pro.  Code.  The 
words  "  triable  by  a  Magistrate  "  in  that  section 
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mean  triable  under  s.  28  of  the  Code  by  a 
Magistrate.  The  cases  provided  for  by  s.  250 
are  those  specified  in  the  eighth  column  of  the 
Schedule  as  triable  by  a  Magistrate.  A  Magis- 
trate exercising  powers  under  s.  30  of  the  Crim. 
Pro.  Code,  is  not  competent  to  award  compen- 
sation under  s.  250  to  the  complainant  in  a 
case  ordinarily  triable  by  a  Court  of  Sessions  or 
the  High  Court.  EMPEROR  v.  Qadu,  139  P. 
L.R.  1902  =  26  P.R.  1902,  Cr. 

(149)— Ss.  28,  207,  245,  254— See  MAGIS- 
TRATE, JURISDICTION  OP— Commitment  to 
Sessions  Court,  24  C.  429  =  i  c.W.N.  414. 

S.  29  (  =  1882,  s.  29  ;  1872,  8.  8,    para.  1). 

(150)— S.  29(  =  Cnm.  Pro.  Code,  1882,  s.  29) 
— Offences  under  the  Treasure  Trove  Act — 
Jurisdiction  of  third  class  Magistrate. — Third 
class  Magistrates  have  no  jurisdiction  to  try 
offences  punishable  under  s-  20  of  Act  VI  of 
1878.  Criminal  Revisional  Case  No.  328 
of  1882,  2  Weir  23. 

(151)— S.  29  {  =  Crim.  Pro.  Code,  1882,  s.  29) 
— Offences  punishable  under  Act  HI  of  1877 
(Begistration  Act) — Jurisdxction. — Under  s.  29, 
cl.  (6),  subs.  1,  a  second  class  Magistrate 
cannot  try  an  offence  under  s.  82  of  the  Regis- 
tration Act,  since  the  offences  referred  to 
therein  are  punishable  with  imprisonment 
which  may  extend  to  three  years.  In  re 
Enumulla  Narayana,  2  Weir  25. 

(152) — S.  29  — Jurisdiction  of  second  class 
Magistrate  over  offences  under  Registration 
Act— See  ACT  III  OF  1877,  ss.  82,  83,  7  M.  347 
=  2  Weir  24. 

(153)— 8.  29— See  ACT  I  OF  1878,  s.  9,  19  A. 
465  =  A.W.N.  1897,  115. 

(154)— 8.  29— See  ACT  XVI  OF  1861,  ss.  7, 
9,  21,  Rat.  Un.  Cr.  C.  364  =  Cr.  Rg.  7  of    1888. 

(155)— S,  29— See  BOM.  ACT  VI  OF  1873, 
s.  68,  Rat.  Un.  Cr.  0.  763  =  Cr.  Rg.  24  of 
1895. 

(156)— c.  29— See  No.  77  supra. 

S.  30  (  =  1882,  8.30;  1872.  8.36). 

(157)  — S.  30,  cases  triable  by  District  Magis- 
trate empoivered  under. — A  District  Magistrate 
empowered  under  s.  30,  may  try  all  offences 
not  punishable  with  death.  QuBEN-EMPRESS 
V.  GuRDiT  Singh,  3  P.R.  1891,  Or. 

(158) — S.  30 —  Inquiry  of  dacoity  case — 
Transfer  by  Magistrate  to  a  Deputy  Commis- 
sioner empoivered  under  s.  30,  validity  of. — A 
Magistrate  of  the  first  class,  who  is  holding  an 
inquiry  in  a  case  of  dacoity  has  jurisdiction 
either  to  commit  the  accused  to  the  Court  of 
Sessions  or  to  discharge  him.  He  has  no 
authority  to  make  over  the  case  to  a  District 
Magistrate,  who  is  a  Deputy  Commissioner 
specially  empowered  under  s.  30,  to  try  such 
cases.  Bat  the  High  Court  maintained  a  con- 
viction by  the  District  Magistrate  in  a  case 
where  it  was  found  that  the  accused  had  not 
been  prejudiced  by  such  trial.  AMIR  KHAN  v. 
KING- Emperor,  7  C.W.N.  487. 
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(159) — S.  30 — District  Magistrate  empowered 
under  this  section— Jurisdiction  to  try  the  offence 
of  culpable  homicide  not  amounting  to  murder. 
—  A  District  Magistrate,  empowered  under  s.  30 
to  try  all  offences  not  punishable  with  death, 
cannot  legally  try  the  offence  of  culpable  homi- 
cide not  amounting  to  murder,  punishable 
under  the  first  part  of  s.  304,  I.P.C.,  an  offence 
not  punishable  with  death.  Where  there  is 
credible  evidence  both  of  murder  and  of  quali- 
fied murder,  the  accused  should  be  committed 
for  trial  before  a  Court  which  is  competent  to  do 
what  a  District  Magistrate  is  not,  viz.,  try  both 
offences  once  for  all,  and  pronounce  a  judgment 
which  shall  effectively  bar  a  second  trial  on  the 
same  facts.  MANGAL  SINGH  v.  EMPRESS,  1 
P.R.  1893.  Cr.  F.B.  [R.,  8  Cr.  L.J.  263  = 
84  P.W.R.  1913  =  14  P.R.  1908.] 

(160) — S.  BO— Magistrate  described  in  the 
heading  of  his  judgment  as  invested  with  powers 
under  s.  30,  but  not  purporting  to  act  under 
those  powers. — Held,  that,  a  first  class  Magis- 
trate simply  described  in  the  heading  of  his 
judgment  as  invested  with  powers  under  s.  30, 
but  not  purporting  to  act  under  such  powers, 
connot  exercise  those  powers  in  passiag  the 
sentence.  Mahi  v.  CROWN,  17  P.W.R.  1908, 
Cr. 

(161)— S.  30— See  Penad  Code,  ss,  147, 
148.332,395,  223  P.L  R.  1912  =  41  P.W.R. 
1912. 

(162)— S.  30— See  No.  148,  supra. 

(163)— Ss.  30,  33  and  34,  Crim.  Pro.  Code, 
(1882)— Dnprisonment  iti  default  of  payment  of 
fine. — A  District  Magistrate,  who  is  empowered 
under  s.  30  and  convicts  an  accused  for  an 
offence  under  s.  47,  I.P.C,  can  pass  a  sentence 
of  1  year  and  9  months,  i.  e,  J  of  7  years,  in 
default  of  payment  of  fine.  His  power  is  not 
limited  to  awarding  one-fourth  of  the  punish- 
ment which,  under  s.  34,  he  is  competent  to 
inflict  without  confirmation.  Karm  Chand 
V.  Empress,  35  P.R.  1883,  Cr. 

(164)  — Ss.  30  and  34  (^Crirn.  Pro.  Code, 
1872,  s.  36) — Commitment  to  Sessions— Poivers 
of  Deputy  Commissioner  empowered  under  s,  36. 
— On  the  committal  of  a  prisoner  to  the  Court 
of  Sessions,  the  records  were  sent  to  the  Deputy 
Commissioner,  who,  on  the  passing  of  the  Code 
of  1872,  was  no  longer  a  Se.ssions  Court,  but 
had  received  power  under  s,  36,  to  try  as  a 
Magistrate,  classes  of  cases  which  formerly  he 
would  have  tried  as  a  Court  of  Sessions.  Held, 
that  the  Deputy  Commissioner  was  not  compe- 
tent to  intercept  the  case  and  try  it  himself, 
but  should  send  the  case  to  the  Court  of 
Sessions.     QUEEN  v.  POORUN,  5  N.W.P.  219. 

(165)— Ss.  30  and  34  {  =  Crim.  Pro.  Code, 
1872,  s.  36). — The  powers  conferred  on  a  Deputy 
Commissioner  under  s.  36,  cannot  be  exercised 
by  him  in  a  summary  trial.  POLICE  v. 
Mahbir,  Colm.  Dig.  Cr.  42  of  1876. 

(166)— Ss.  30  and  34  (  =  Crim.  Pro.  Code, 
1872,  s.  36) — Case  referred  for  confirmation  by 
Sessions  Judge — His  powers. — Where  a  case  is 
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referred  for  confirmation  of  sentence,  a  Sessions 
Judge  has  no  power  to  enhnuce  the  same. 
Police  v.  Rambaksh,  Colm.  Dig.  Cr.  16  of 
1874. 

(167)— Ss.  30  and  34  (  =  Crim.  Pro.  Code, 
1872,  s.  36) — Confirmation  by  Sessions  Judge, 
when  necessary, — The  confirmation  of  the 
Sessions  Judge  is  necessary  only  when  a  sentence 
exceeds  three  years'  imprisonment,  and  this 
must  be  construed  to  mean  the  substantive 
sentence,  exclusive  of  the  imprisonment,  which 
the  ofiender  may  have  to  undergo  in  default  of 
payment  of  fine.  A  longer  period  of  imprison- 
ment, in  default  of  payment  of  fine,  than  one- 
fourth  of  three  years,  the  substantive  imprison- 
ment being  three  years'  imprisonment,  need 
not  be  confirmed  by  the  Sessions  Judge. 
BHAGAT  Singh  v.  Empress,  18  P.R.  1882, 
€f. 

(168)— Ss.  30,  34  (  =  Crim.  Pro.  Code,  1872, 
s.  36) — Order  of  Sessions  Judge — Sentence 
under  s.  325,  IP.C. — Confirmation— Legality. 
— A  Sessions  Judge's  order,  annulling  the  pro- 
ceedings of  a  Magistrate,  who  sent  the  case, 
under  s.  36,  for  confirmation  of  sentences  passed 
under  s.  325,  I.P.G  ,  and  directing  him  to  retry 
the  case  for  culpable  homicide  not  amounting 
to  murder,  was  held  to  be  ultra  vires,  and,  all 
subsequent  proceedings  being  thereby  rendered 
illegal,  the  Sessions  Judge  was  ordered  to  again 
proceed  under  s.  36,  the  annulment  of  the 
Magistrate's  order  by  him  being  annulled. 
Police  v.  Munalal,  Colm.  Dig.  Cr.  56  of 
1876. 

(169)— Ss.  30,  34  (=-Crim.  Pro.  Cede,  1872, 
s.  36) — "  Modify,"  meaning  of. — The  word 
"  modify  "  in  the  above  section  of  the  Code  does 
not  empower  a  Sessions  Judge  to  alter  a  sen- 
tence of  imprisonment  into  one  of  transportation. 
Under  ss.  75  and  379,  Penal  Code,  the  award- 
ing of  more  than  six  years'  imprisonment  is 
illegal.  POLICE  v.  Parmu,  Colm.  Dig.  Cr.  62 
of  1876. 

(170)— Ss.  30,  34  {  =  Crim.  Pro.  Code.  1872, 
s.  36) — Reference  by  Sessions  Judge  to  Chief 
Court  for  enhancement  of  sentence. — A  Sessions 
Judge,  to  whom  a  case  has  been  referred  under 
s.  36,  Crim.  Pro.  Code,  1872,  can  refer  the 
case  to  the  Chief  Court  for  enhancement  of 
sentence,  only  after  confirming  the  sentence. 
Empress  v.  puran  Singh,  5  P.R.  1882,  Cr. 

(171)— Ss  30,  34  {  =  Crim.  Pro.  Code,  1872, 
s.  36) — Sessions  Judge,  duty  of,  before  confirm- 
ing the  sentence. — A  Sessions  Judge,  to  whom  a 
case  has  been  referred  under  s.  36.  Crim  Pro. 
Code,  1872,  should  consider,  before  confirming 
the  sentence  on  his  holding  the  conviction  to 
be  right,  whether  that  sentence  is  appropriate, 
notwithstanding  the  fact  that  the  accused  can 
appeal  to  the  Chief  Court.  DEODIT  v.  EM- 
PRESS, 8  P.R.  1883,  Cr. 

(172)— Ss.  30  and  34,  Crim.  Pro.  Code 
(1882) — Seyitence  of  transportation  for  7  years- 
Confirmation  by  Sessions  Judge. — Though  a 
Magistrate  can  lawfully  pass  a  sentence  of  7 
years'  transportation  in  exercise  of  his  powers 
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under  ss.  30  and  34,  Crim.  Pro,  Code,  aided 
by  s.  59,  I.P.G-,  yet,  as  he  can  lawfully  pass  a 
sentence  of  7  years'  imprisonment  subject  to 
the  confirmation  of  the  Sessions  Judge,  the 
existence  of  a  power  to  lower  the  sentence  of 
imprisonment  to  one  of  transportation  is  no 
reason  for  dispensing  with  the  confirmation, 
which  is  required  by  law  for  the  sentence  of 
imprisonment,  for  which  the  sentence  of  trans- 
portation is  substituted  and  upon  which  it  is 
founded.  BAHADUR  v.  EMPRESS,  14  P.R. 
1886,  Cr.  (17  P.R.  1880,  Cr.,  R.) 

(17.3)— Ss.  30,  31  i^Crim.  Pro.  Code,  1872, 
s.  36) — Summary  trial. — The  Magistrate  of  the 
District  in  the  exercise  of  his  special  powers 
under  s.  36,  Crim.  Pro.  Code,"  1872,  has  no 
power  to  try  an  accused  person  summarily. 
PAZLU  V.  EMPRESS,  25  P.R.  1879,  Cr. 

(174)— Ss.  30,  34— See  District  Magis- 
trate, L.B.R.  1893—1900.  219. 

(175)— Ss.  30,  34— See  PENAL  CODE,  s.  353, 
12  P.R.  1879,  Cr. 

(176)— Ss.  30,  34— See  SENTENCE— SEN- 
TENCE after  previous  CONVICTION,  27 
P.L.R.  1904. 

(177)— Ss.  30,  34— See  SENTENCE— TRANS- 
PORTATION, 17  P.R.  1880,  Cr. 

(178) -Ss.  30,  34,  35  (  =  ss.  36,  34  of  the 
Code  of  l872)—Coniirmatiun  of  sentence — Tivo 
separate  sentences  of  three  years. — Confirma- 
tion by  the  Sassioas  Judge  is  not  necessary  for 
two  consecutive  sentences  of  three  years' 
imprisonment  passed  for  two  distinct  oSances. 
REHMAN  V.  EMPRESS,  25  PR.  1882,  Cr.  (23 
P.R.  1881,  R.) 

(179)— Ss,  30.34,  iQ— Competency  of  Sessions 
Judge  to  annul  sentence. — A  Sessions  Judge  to 
whom  a  sentence  has  been  referred  for  confirm- 
ation under  s.  36,  is  competent  to  annul  such 
sentence  on  the  ground  that  evidence  does  not 
in  his  opinion,  prove  the  oSence,  EMPRESS  v. 
PiR  Baksh,  16  P.R.  1881,  Cr. 

(180)— Ss.  30,  34,  244  (  =  ss.  36,  207  of  the 
Code  of  1872) — Order  of  Deputy  Commissioner 
— Omission  to  get  sanction  of  Sessions  Judge 
— Appeal. — Where  a  Deputy  Commissioner's 
order  required,  under  s.  36  of  the  Code  of  1872, 
the  sanction  of  the  Sessions  Judge,  the  High 
Court  could  have  no  jurisdiction  to  entertain  an 
appeal  from  it  until  so  sanctioned.  QUEEN 
v.  Sham  Soonder  Dass,  25  W.R.  Cr.  18. 

(181)— Ss.  30,  34,  347,  349,  463,  528  i  =  Crim. 
Pro.  Code,  1872,  ss.  36.  46,  47  atid  4l60)— Sub- 
mission of  case  to  District  Magistrate — New 
trial  by  the  latter — Validity — Enhancement  of 
sentence  by  Sessions  Judge. — A  case,  after  con- 
viction, was  submitted  by  a  Subordinate  Magis- 
trate to  the  District  Magistrate  under  s.  46, 
Crim.  Pro.  Code.  The  District  Magistrate 
purported  to  withdraw  that  case  from  the 
Subordinate  Magistrate  under  s.  47  of  the  Code, 
and  then  proceeded,  ostensibly  by  way  of  a 
new  trial,  and  finally  passed  a  sentence  of 
rigorous    imptisoament    for    5     years  being, 


1405 


THE  ALL  INDIA  DIGEST.  1406 


Crim.  Pro.  Code  (Act  V  of  i89B)— continued, 

invested  with  powers  under  s.  36  of  the  Code  ; 
held,  that  the  new  trial  was  barred  by  s.  460, 
BO  long  as  the  original  conviotioa  was  in  exist- 
ence ;  that,  hence,  the  Magistrate's  proceedings 
were  not  valid  on  a  new  trial,  and  that  they 
were  merely  proceedings  under  s.  46  of  the  Code, 
and  the  sentence  was  reduced  to  2  years'  rigor- 
ous imprisonment ;  held  farther  that  a  Sessions 
Judge  could  not  be  said  to  '  modify  '  a  sentence 
of  imprisonment  by  ordering  solitary  confine- 
ment which  had  been  ordered  by  the  Magis- 
trate, for,  such  an  order,  if  made,  was  ooly 
aaloulated  to  enhance  the  punishment  which  a 
Sessions  Judge  had  no  power  to  do  under  s.  36 
of  the  Code  of  1872.  POLICE  v.  Mahbub 
Khan,  Cohn.  Dig.  Gf.  68  of  1877. 

(182)— Ss.  30,  34,  349  (  =  ss.  36,  46  of  the 
Code  of  1872) — Maximum  term  oj  imprisonment, 
awardable  under  s.  46. — The  maximum  term 
of  imprisonment  that  can  be  legally  imposed  by 
a  Magistrate  under  s.  46  of  the  Code,  even 
though  entrusted  with  powers  under  s.  36,  is 
only  2  years.  POLICE  v.  BHAGWANDIN, 
Colm.  Dig.  Cf.  61  of  1876. 

(183)— Ss.  30,34,349  (  =  ss.  36  46  o/ 1872) 
— Case  referred  to  District  Magistrate  under 
"s.  46 — Poraer  to  direct  fresh  trial  under  s.  36. — 
Though  the  Magistrate  of  the  District  cannot, 
if  he  passes  a  judgment  and  sentence  under 
s.  46,  Crim.  Pro.  Code,  1872,  exercise  his 
powers  under  s.  36,  he  can,  under  that  section, 
pass  an  order  directing  a  fresh  trial  before  him- 
self under  s.  36,  and,  if  on  such  trial,  he  finds 
the  prisoner  guilty,  he  can  then  exercise  his 
powers  under  that  section.  EMPRESS  v. 
Begu,  10  P.R.  1881,  Of.  [R.,  44  P.  R.  1882, 
12  P.R.  1903,  Cr.] 

(184)-S8.  30,  34,  394  and  395— See  WHIP- 
PING, lOP.R.  1889,  Cr. 

(185)— Ss.  30,  34,  408,  410,  422— See  APPEAL 
—Cases  where  appeal  lies,  10  P.R.  1875, 
Cr.,  8  P.R.  1877,  P.  B.,  Cr. 

(186)— Ss.  30,  34,408,  410,423  {  =  Crim. 
Pro.  Code  of  1872,  ss.  36,  270,  271)— Con^r- 
mation  by  Sessions  Judge  of  a  conviction  by  a 
Deputy  Commissioner — Appeal, — Where  a  con- 
viction passed  by  a  Deputy  Commissioner, 
acting  under  s.  36,  Crim.  Pro.  Code,  is  con- 
firmed by  a  Commissioner,  having  the  powers 
of  a  Sessions  Judge,  to  whom  the  former  is 
subordinate,  it  is  doubtful  whether  an  appeal 
lies  to  the  High  Court.  In  accordance  with  the 
practice  of  the  Allahabad  High  Court,  such  an 
appeal  was  admitted.  EMPRESS  OP  INDIA  v. 
Nadua,  2  A.  53. 

(187)— Ss.  30,  337  and  338  of  mm— Condi- 
tional pardon — Tender  by  Local  Government — 
Validity — Evidence  of  co-accused  so  pardoned — 
Admissibility — Trial  by  Deputy  Commissioner 
of  case  after  tender  of  pardon  by  him. — The 
Local  Government  has  no  power  to  o2er  a  con- 
ditional pardon  to  an  accused,  within  the  mean- 
ing of  ss.  337,  338,  of  the  Code.  The  evidence 
of  an  accused  taken  under  a  conditional  pardon 
so  offered    is    wholly   inadmissible.     When  a 
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Deputy  Commissioner  tries  a  case  exclusively 
triable  by  the  Court  of  Sessions,  under  powers 
conferred  upon  him  by  s.  30  of  the  Code,  he 
does  so  as  a  Magistrate,  and  if  he  tenders  a  con- 
ditional pardon  to  one  of  the  accused,  he  is 
precluded  from  trying  the  case  himself.   PabaN 

Singh  v.  Emperor,  10  C.W.N,  847  =  4  Cr.L. 
J.  a. 

(188)— Ss.  30,  349,  ^OQ— Illegal  sentence  on 
reference  to  a  District  Magistrate— Appeal. — In 
a  case  transferred  to  a  District  Magistrate  under 
s.  349,  Crim.  Pro.  Code,  the  District  Magis- 
trate must  be  regarded  as  a  Magistrate  not  em- 
powered with  the  powers  conferred  under  s.  30. 
But  where,  in  such  a  case,  he  exercises  his 
powers  under  s.  30,  and  sentences  the  accused 
to  five  years'  imprisonment,  the  sentence  is 
ultra  vires  under  the  last  clause  of  s.  349.  In 
spite  of  such  a  sentence,  an  appeal  lies,  not  to 
the  Chief  Court,  but  to  the  Court  of  Session. 
NGA  PYA  v.  KING-EmPEROR,  i  L.B.R.  53  =  6 
Cf.  L.J.  289. 

(189)— Ss.  30  and  i36— Discharge— Potoer  of 
District  Magistrate  invested  with  powers  under 
s.  30.  to  take  action  under  s.  436. — The  words 
"  triable  exclusively  by  a  Court  of  Session" 
in  s.  436  of  the  Crim,  Pro.  Code  mean  an 
offence  shown  as  so  triable  in  the  eighth  column 
of  the  second  sohedula  to  the  Code,  and  a  Dis- 
trict Magistrate  in  non-regulation  provinces, 
invested  with  powers  under  s.  30  of  the  Code, 
is  competent  to  take  action  under  s.  436,  when 
ha  finds  an  accused  person  has  been  improperly 
discharged  by  any  inferior  Court.  Arjan 
SINGH  V.  Emperor,  60  P.L.R.  1904. 

(190)— Ss.  BO  a7zdi37— Discharge  by  District 
Magistrate  exercising  powers  under  s.  30,  Crim. 
Pro.  Code — Jurisdiction  of  Sessions  Judge  to 
order  further  inquiry. — The  police  sent  up  the 
accused  for  trial  under  s.  366,  Penal  Code,  to 
the  District  Magistrate  who  ordered  a  Magis- 
trate of  the  first  class  to  hold  a  local  enquiry 
and  to  submit  a  report.  The  Magistrate  made 
an  enquiry  and  submitted  a  report  adverse  to 
the  accused.  The  District  Magistrate,  however, 
without  examining  the  complainant  or  taking 
any  evidence  for  the  prosecution,  held  the  charge 
false  upon  the  police  papers  and  the  record  of 
the  local  enquiry,  and  discharged  the  accused 
under  s.  253  of  the  Crim.  Pro.  Code,  The 
Sessions  Judge,  on  application  under  s.  437  of 
the  Crim.  Pro.  Cede,  set  aside  the  order  of  dis- 
charge and  directed  the  District  Magistrate  to 
make  a  further  inquiry  into  the  case.  On 
revision  in  the  Chief  Court,  it  was  contended 
on  behalf  of  the  accused  that,  the  District 
Magistrate  having  acted  under  s.  30  of  the 
Crim.  Pro.  Code  as  a  Court  of  co-ordinate 
jurisdiction  with  the  Sessions  Judge,  the 
latter  Court  had  no  jurisdiction  to  revise  the 
order  of  discharge,  and  that  the  order  of 
discharge  was  a  proper  one.  Held,  overruling 
the  contentions,  that  the  Sessions  Judge  was 
competent  to  revise  the  order  of  the  District 
Magistrate  under  s.  437  of  Crim.  Pro.  Code, 
and  that  the    order    passed    by    the  Session, 
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Judge  was  right.     JALLOO  v.  EMPEROR,  131 
P.L.R.  1904  =  15  P.R.  1904.  Cr. 

(191)— 8.  31— See  Noa.  104  and  107.  supra. 

S.  32  (  =  1882,  a.  32  ;  1872,  b.  20). 

See  Sentence. 

(192) — S.  32  —  Enhanced  sentence  —  Penal 
Code,  s.  75 — A  Magistrate,  whose  powers  are 
limited  by  s.  82  of  the  Grim  Pro.  Code,  has  no 
power  to  pas3  an  enhanced  sentence  under  s,  75 
of  the  Penal  Code.  QUEEN- EMPRESS  v.  NGA 
JUN  THA,  L.B.R.  1893-1900,  78. 

(193  &  194)— S.  32— See  ACT  VI  OF  1882, 
s.  35,  20  G.  676. 

(195)— S.  82— Sec  Nos.  19  and  99,  supra. 

(196) -8s.  32,  33,  262  —  See  SENTENCE  — 

Imprisonment  —  Imprisonment    in    de- 
fault OF  payment  of  fine,  ETC.,  6  A.  61. 

(197)  — Ss.  32,  83,  262-See  SENTENCE- 
SOLITARY  Confinement,  6  A.  83. 

(198) — Ss.  32  and  .395— Sentence  of  imprison- 
ment in  lieu  of  whipping. — Although  s.  395 
enables  a  Magistrate  in  certain  cases  to  impose 
a  sentence  of  imprisonmeot  in  lieu  of  a  sentence 
of  whipping,  yet,  it  is  expressly  provided  that 
nothing  in  e.  395  shall  be  deemed  to  authorise 
a  Court  to  inflict  imprisonment  for  a  term 
exceeding  that  which  the  Court  is  competent  to 
inflict  under  s.  82.  Petitioner,  KARAT  AHMAD, 
2  WeiF  449. 

S.  33  (  =  1882,  s.  33  ;  1872,    ss.  20.  Expl. 

309,  para.  2). 

See  Sentence. 

(199)— S.  33  (  =  s.  309  of  the  Code  of  1872)- 
Effect  of  the  section  on  s.  65,  I.P.C.—Act  VIII 
of  1873,  Canal  Act. — The  provisos  to  s.  302, 
Crim-  Pro.  Code,  do  not  extend  the  period  of 
imprisonment  that  may  be  awarded  under  the 
provisions  of  s.  65,  I.P.C.  They  only  regulate 
the  proceedings  of  Magistrate  whose  powers 
are  limited.  S.  309,  Crim.  Pro.  Code,  makes 
ss.  64  and  65  of  the  Indian  Penal  Code  applic- 
able, not  only  to  offences  punishable  under 
that  Code,  but  to  ofiences  punishable  under 
any  law  in  force  for  the  time  being,  and,  there- 
fore, applicable  to  offences  punishable  under 
the  Canal  Act,  VIII  of  1873.  EMPRESS  OF 
India  v.  Darba,  1  A.  461,  F.B.  iF.,  10  M. 
166  =  2  Weir  26,  10  M.  165  =  2  Weir  30;  R.,  L. 
B.R.  1893—1900,  494.] 

(200)— S.  33  i^Crim.  Pro.  Code,  1872,  s.  309) 
—Imprisonment  in  default  of  payment  of  fine. — 
When  a  fine  alone  is  inflicted,  imprisonment  in 
default  of  payment  of  fine  may,  under  s.  809, 
Crim.  Pro.  Code,  1872,  be  awarded  by  a  Court 
of  Sessions  or  by  a  Deputy  Commissioner, 
under  s.  36  of  the  Code  for  a  term  not  exceeding 
one-fourth  of  the  maximum  term  provided  tor 
the  oflence  ;  by  a  Magistrate  for  any  term 
allowed  by  law,  provided  such  term  does  not 
exceed  the  term  awardable  by  the  Magistrate 
under  the  Crim.  Pro.  Code.  CROWN  v.  8HE0- 
ambar  Singh,  S.C.  28,  Oadh. 
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(201)— S.  ZZ— Penal  Code,  s-  65— District 
Magistrate  with  higher  powers  —Maxiinum  term 
of  imprisonment  which  he  may  inflict. — The 
efiect  of  s.  33,  Grim.  Pro.  Code,  read  with  s.  65, 
Penal  Code,  is  to  limit  the  maximum  imprison- 
ment which  a  District  Magistrate  with  higher 
powers  may  inflict  to  one-fourth  of  seven  years, 
NGA  Paw  v.  Queen-Empress,  L.B.R.  1893 
—1900,  281. 

(202)— S.  33— Applicability  of.  —  S.  33, 
paragraph  2  of  the  Grim.  Pro.  Code,  does  not 
apply  to  cases  where  the  substantive  sentence 
is  one  of  fine  only.  QUEEN-EMPRESS  v.  NgA 
Son  GAUNG,  L.B.R.  1872-1892,  486. 

(203)— S.  33— See  PENAL  CODE,  s.  64,  30  P« 
R,  1878,  Cr. 

(204)-S.  83— See  Nos.  163,  196  and  197, 
supra. 

(205)— Ss.  33,  369,  386,  381- Imprisonment 
in  default  of  payment  of  fine, — Imprisonment 
in  default  of  fine  should,  as  a  rule,  be  awarded 
in  the  judgment  in  cases  where  the  Court  is 
competent  to  award  it,  unless  the  Magistrate 
for  special  reason  sees  fit  not  to  award  such 
imprisonment  in  default ;  and  this  is  because 
the  Magistrate  has  no  power  to  alter  his  judg- 
ment after  he  has  signed  it  (s.  369,  Grim.  Pro, 
Code)  ;  so  that,  if  the  fine  is  not  paid  up  at 
once,  he  has  no  power  to  detain  the  accused 
and  can  only  proceed  in  the  ordinary  way  under 
ss.  386,  387,  Grim.  Pro.  Code.  QUEEN- 
Empress  v.  M.  E,  GYWE,  U.B.R.  1892— 
1896,  Yol.  I,  18. 

S.  34  (  =  1882,  s.  34  ;  1872,  s.  36). 

See  Sentence. 

(206) — S.  34. — In  every  appeal,  and  a  fortiori 
in  every  reference  under  s.  34  of  the  Code  of 
Criminal  Procedure,  it  is  obviously  the  duty  of 
tho  Sessions  Judge  to  carefully  weigh  the  evi- 
dence himself  and  not  to  rely  solely  upon  the 
weight  attached  to  it  by  the  Court  wliose  order 
is  appealed  against  or  is  referred  for  confirma- 
tion. No  doubt  an  appellate  Court  is  right  in 
attaching,  in  all  cases,  a  certain  weight,  and  in 
some  cases  very  considerable  weight,  to  the 
fact  that  the  lower  Court  believed  the  witness- 
es for  the  prosecution  ;  but,  even  in  such 
oases,  the  appellate  Court  is  not  justified  iu 
placing  complete  reliance  upon  the  lower 
Court's  view  as  to  the  credibility  of  the  wit- 
nesses. It  is  bound  to  look  into  all  the  circum- 
stances of  the  case  and  to  see  whether  they, 
in  any  way.  impugn  the  statements  made  by 
them.  KYAW  ZAN  v.  QueeN-Empress,  L. 
B.R.  1872  1892,  516. 

(207) -8.  34— See  Nos.  163  to  178  and  180 
to  186,  supra. 

(208)— Ss.  34,  85,  3m— Convictions  by  a  Dis- 
trict Magistrate  at  one  trial  of  several  offences 
—  Aggregate  sentence — Sentence  submitted  for 
confirmation  of  Sessions  Judge — Single  sen- 
tence—Criin.  Pro.  Code,  1882,  ss.  34,  35  and 
380. — When  a  sentence  passed  by  a  Distriot 
Magistrate,  acting  under  s.  34,  Crim.  Pro.  Code, 
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ia  submitted  to  a  Sessions  Judge  for  oonfirma- 
tion  in  a  case  in  which  more  than  one  sentence 
has  been  passed  upon  conviction  at  one  trial  of 
several  distinct  offeaces,  the  sentence  submit- 
ted for  confirmation  under  s.  380  of  the  Orim. 
Pro,  Code  is  the  aggregate  sentence.  For  the 
purpose  of  confirmation  or  appeal,  aggregate 
sentences  p^issed  unJer  s,  35  of  the  Grim.  Pro. 
Code  in  case  of  convictions  for  several  offences 
at  one  trial  shall  be  rieemed  to  be  a  single 
sentence.  NGzV  U.  v.  QUEBN-EMPRESS,  L,B. 
R.  1893-1900,  268. 

(209)— Ss.  34,  114,  423  and  iSd—Accuaed  ac- 
Q ui tied  under  s  S23,  Penal  Code — Subsequent 
death  of  the  injured— Commitment  to  Sbssxons. 
— S  and  R  were  charged  for  causing  simple 
hurt  to  K.  The  case  was  compounded  and 
hoth  the  aoaused  were  acquitted.  K,  later  on. 
died  of  the  injury  caused  by  S  and  R,  The 
Magistrate,  thereupon,  sent  up  R  for  trial 
before  the  S-?ssions  under  s.  304  and  discharged 
S,  as  he  found  that  the  injury  caused  by  him 
did  not  in  any  way  contribute  to  K's  death. 
The  Sessions  Judge  directed  the  Magistrate 
to  oommit  8  also  and  he  was  committed 
aooordingly.  Held  that  there  was  no  legal 
bar  to  the  trial  of  S  under  s.  30i,  Penal 
Code,  and  to  his  oonviotinn  under  that  section 
if  the  evidence  enabled  the  Court  to  apply 
either  s.  34  or  114  of  the  Grim.  Pro.  Code  to 
the  case.  A  commitment  can  only  be  set  aside 
on  a  point  of  law,  and  as  no  such  point  arose 
in  this  casfl.  High  Court  did  not  interfere. 
SAILA.NI  V.  King  Emperor,  11  A.L.J.  95  9  = 
22  lad.  Gas.  336  =  13  Gp.  L.  J.  64  =  36  A.  4. 

(210) -8s.  34,   309— S-'e  JURISDICTION    OP 

Criminal  Courts- General,  lo  G.  85  =  18 

O.L.R.  375. 

(2U)— Ss.     3t    and     380  ~  See    SESSIONS 

Judge  -  Jurisdiction  op,  L.B.R.  1893— 
1900,  258. 

- — S.  35  (  =  1882.  8.  35;  1872,   s.  314;   1861, 
8.  io)  and  explanation  new. 

See  ACT  VI  OP  1864. 
See  Sentence. 
See  Whipping. 

(212)— S.  35  {  =  Grim.  Pro.  Code,  1882,  s.  3) 
— Power  of  Magistrate  to  pass  aggregate  sen- 
tence, where  separate  sentences  ought  to  be  passed 
— Maximum  lervi  of  imprisonment  passed  under 
this  section,  no  bar  to  further  punishment  on  the 
same  accused  for  a  distinct  offence  tried  separa- 
tely-— S.  35,  Grim.  Pro.  Code,  does  not  empower 
a  District  Magistrate  or  any  other  Magistrate 
to  pass  an  aggregate  sentence,  instead  of  separ- 
ate sentences,  upon  an  accused  person  convicted 
at  one  trial  of  two  or  more  distinct  offences. 
Where  a  person  was  charged  on  two  charges  of 
dacoity  and  one  charge  of  kidnapping,  and  was 
tried  separately  for  the  dacoity  and  for  the 
kidnapping,  held,  that  the  fact  that  the  Magis- 
trate had  passed,  under  s.  35,  Grim.  Pro.  Code, 
double  the  amount  of  sentence  he  was  competent 
to  award  on  the  charges  of  dacoity,  would  not 
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disqualify  him  from  passing  sentence  for  the 
offence  of  kidnapping,  although  the  trial  for 
that  offence  was  contemporaneous  with  the  trial 
on  the  dacoity  charges  and  terminated  on  the 
same  day,  BAHADAR  v.  EMPRESS,  14  P.R. 
1886,  Cr. 

(213)— S.  35  (  =  Crim.  Pro.  Code,  1882,  s.  35) 
— Concurtent  sentences  of  transportation. — A 
direoiiiou  that  several  sentences  of  transporta- 
tion passed  on  an  accused  person  on  a  conviction 
of  two  or  more  distinct  offences  at  the  same 
trial,  should  be  concurrent,  is  illegal,  being 
contrary  to  the  provisions  of  s.  85  of  tbe  Grim. 
Pro.  Gode.  QueeN-Empress  v.  Rama,  Rat. 
Un.  Gr.  G.  383=>Gr.  Rg.  34  of  1888. 

(214)— S.  35  {  =  Crtm.  Pro.  Code,  1882.  s.  35) 
— Offence  under  s.  411,  I.P.C.,  read  with  s-  75, 
I.P.C  ,  lohether  distinct  offences  —  Enhanced 
punishment. — The  fact  that  an  accused  person 
is  convicted  under  a.  411,  I.  PC.,  after  having 
been  previously  convicted  of  the  same  (sic) 
offence,  is  not  sufficient  to  give  the  Magistrate 
the  increased  powers  referred  to  in  s.  35,  Grim. 
Pro.  Code.  If  the  Magistrate  thinks  that  the 
accused  deserves  an  enhanced  punishment,  the 
best  course  for  him  would  be  to  commit  the 
accused  for  trial  to  the  Court  of  Sessions  under 
ss.  411,  75,  I.  P.  C.  Quern-Empress  v. 
Khalak,  11  A  393  =  A.W.N.  1889,  152.  (10 
A.  146  =  A.W.N.  1888,  5,  Expl.) 

(215)- S.  35  (  =  Cnw.  Pro.  Code,  1872, 
s.  314) — Section  does  not  apply  to  separate  trials. 
— An  accused  was  tried  on  four  separate  charges 
by  a  Magistrate  of  the  second  class  and  sentenced 
to  an  aggregate  punishment  of  twenty  months' 
rigorous  imprisonment.  Held  that  the  section 
did  not  apply,  as  the  trials  were  separate. 
Empress  v.  Thakur,  A.W.N.  1881,  23, 

(216)— S.  35— Penal  Code.  ss.  357,  380— Dis- 
tinct  offences — Conviction— Sentence — Powers  of' 
the  Magistrate  to  pass  consecutive  sentences. — 
The  offences  under  ss.  457  and  380  of  the  Penal 
Code  not  being  distinct  offences,  the  trying 
Magistrate's  ordinary  jurisdiction  is  not  en- 
hanced by  the  provisions  of  para.  2  and  proviso 
{b)  of  s.  35  of  the  Grim.  Pro.  Gode.  EMPEROR 
V.  Dhondi  Bapu  Bhapker,  8  Bom.  L.R.  850 
=  4Cf.L.J.  445. 

(217) — S.  35 — Concurrent  sentences  when  not 
awardable, — It  is  illegal  to  award  concurrent 
sentences  under  this  section  ;  when  a  person  is 
convicted  at  one  trial  of  two  or  more  distinct 
offences  and  sentenced  to  several  punishments, 
such  sentences  must  not  be  directed  to  run 
simultaneously.  EMPRESS  v.  SHRAWAN,  6 
G.PL  R.  9,  Cr. 

(218)- S.  35  {  =  Crim.  Pro.  Code,  1882, 
s.  35) — Penal  Codt,  s.  59— Maximum  term  of 
imprisonment — According  to  cl.  ia)  of  s.  35  of 
the  Gode,  the  maximum  term  of  imprisonment 
awardable  as  an  aggregate  sentence  is  14  years. 
A  sentence  of  transportation  in  lieu  of  impri- 
sonment awarded  under  s.  59,  Penal  Code,  is, 
therefore,  subject  to  the  limitation,  which  has 
been  provided  by  s.  35,  Grim.  Pro.  Code,  in  ihe 
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case  of  seDteoces  of  imprisoDmeut,  It  is  cot 
sufficient  to  find  that  an  accused  person  is 
guilty  of  the  ofience  charged  "  after  previous 
convictions,"  or  even  "  after  having  been  pre- 
viously many  times  convicted  of  similar  ofien- 
ces."  The  finding  should  clearly  show  that  the 
previous  conviotious  are  such  as  bring  the  case 
within  the  purview  of  s.  75,  Penal  Code. 
Empress  Gumani  v.  Gond,  7  C.P.L  R.Cr.  29. 

(219)— S.  35  (  =  Crim.  Pro.  Code,  1882,  s.  35) 
— Concurrent  sentences — Penal  Code,  ss.  471 
and  109. — An  accused  person  was  separately 
convicted  at  the  same  trial  of  two  distinct 
offences,  one  being  abetment  of  forgery  under 
s,  109  read  with  s.  465,  Penal  Code,  and  the 
other  dishonestly  using  a  forged  document  as 
genuine  under  s.  471.  He  was  sentenced  for 
each  ofience  to  two  years'  rigorous  imprison- 
ment, the  sentences  to  run  concurrently.  Held, 
that  it  was  not  correct  to  charge  or  convict 
under  s.  471  only,  any  more  than  it  would  be 
to  charge  or  convict  under  s.  109  only.  S.  471 
must  be  coupled  with  one  or  other  of  the  sec- 
tions which  provide  a  punishment  for  the 
commission  of  forgery.  Concurrent  sentences 
cannot  be  legally  passed  at  a  trial  under  s.  35, 
Crim  Pro.  Code.  EMPRESS  v.  TIKARAM 
LOHAR.  8  C.P.L. R  Cr.  1.  (7  W.B.  59,  Cr., 
10  B.  254,6  C. P. L.a.  9,  Ct.,  R.) 

(220)— S.  B5— Penal  Code,  ss.  147  and  447— 
Conviction  for  rioting  and  trespass,  when  common 
object  xs  the  sa??ie.  — Where  the  common  object 
of  a  riot  and  a  criminal  trespass  was  the  same, 
held,  that  separate  convictions  for  both  the 
oSences  wero  not  valid.  BHUP  SING  v. 
EMPEROR.  8  C  W.N.  305.     [D.,  17  O.C.  184.] 

(221)— S.  35  (  =  Crim.  Pro,  Code,  1882,  s.  35) 
— Separate  sentences^  if  can  be  passed  under. — 
.  The  above  section  being  permissive  with  respect 
to  the  passing  of  separate  sentences  for  each 
ofience  of  which  an  accused  may  be  found 
guilty,  a  Criminal  Court  is  not  bound  to  pass 
separate  sentences  in  such  cases.  QUEEN- 
EMPRESS  V.  NGA  KYIN  U,  L.B.R.  1872—1892, 
271. 

(222)  — S.  35  (  =  Crim.  Pro.  Code,  1882,  s.  35) 
—  Concurrent  sentences  of  imprisonment,  — 
Under  s.  35  of  the  Code,  if  separate  sentences 
are  passed  for  each  ofience  of  which  an  accused 
has  been  found  guilty,  the  sentences  must 
commence  the  one  after  the  expiry  of  the  other. 
Concurrent  sentences  of  imprisonment  are  not 
recognised  by  the  Crim.  Pro.  Code.  The 
above  section  does  not  require  a  separate 
sentence  to  be  passed  on  the  accused  in  respect 
of  every  distinct  ofience  of  which  he  has  been 
found  guilty  at  one  trial.  QuEEN-EMPRESS 
V.  MAUNG  Kala.  L.B.R.  1872—1892,  526. 

(223) — S.  B5— House-trespass  and  insult — 
Separate  convictions  bad. — A  man,  who  com- 
mits house-trespass  with  intent  to  commit  an 
ofience  and  commits  that  ofience,  can  be  pun- 
ished either  for  the  house-trespass  or  for  the 
ofience,  but  not  separately  for  both.  He  may 
be  tried  ior    and  oonvicted    of  the    ofience    of 
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house-trespass  and  the  ofience  which  he  intend- 
ed to  commit.  But,  he  cannot  be  punished 
separately  for  the  two  ofiences.  CROWN  v.  ON 
Bu.l  L.B.R.  279.  (1  L.B.R.  33,  23  B.   706,^.) 

(224) — S.  35 — Concurrent  sentences  passed  at 
one  trial  not  to  be  considered  aggregate  sentences 
for  purposes  of  appeal. — Where  the  accused  was 
convicted  on  three  charges  and  sentenced  to  im- 
prisonment for  4  years  on  each  charge,  the  sen- 
tences to  run  concurrently,  held,  that,  as  tke 
punishment,  to  which  the  appellant  was  sen- 
tenced, was  four  and  net  12  years'  ngorous 
imprisonment,  the  appeal  lay  to  the  Court  of 
Session  and   not    to    the    High    Court.     Sa.w 

HLAiNG  V.  Queen-Empress,  U.B.R.  1897— 
1901,  Yol.  I,  13. 

(225)— S.  35  [  =  Crim.  Pro.  Code,  1872.  s,314) 
— Scope  of  the  section.— S,  314,  Crim.  Pro. 
Code,  1872,  has  reference  only  to  the  conviction 
of  an  accused  person  of  two  or  more  ofiences  at 
one  trial.  It  does  not  include  the  case  of 
separate  trials  held  on  the  same  day  for 
separate  ofiences  committed  by  the  same  person. 
HIGH  Court  Proceedings,  sth  June  1879, 
Extra  No.  13,  2  Weir  30.     [F.,  2  Weir  31] 

(226)— S.  35— Scope  of.— The  restriction  in 
s.  314  is  limited  to  cases  in  which  the  Magis- 
trate is  at  liberty  to  hold  one  trial  for  distiaot 
ofiences  under  ss.  452  and  453  (s.  234  of  the 
Code  of  1898).  HIGH  CoURT  PROCEEDINGS, 
7TH  December  1880.  No.  2506,  2  Weic  3i. 

(227) — S.  35 — Separate  convictions  for  house- 
breaking  and  theft. — Separate  sentences  in  a 
case  of  house-breaking  with  intent  to  commit 
theft,  and  theft  are  illegal  under  s  35  of  Grim. 
Pro.  Code,  1898.    Jn  re  3UBBADU,  2  Weir  34. 

(228) — S.  35 — Distinct  trial — Concurrent  sen- 
tences.— A  Sessions  Judge  has  no  power  to  order 
sentences  to  run  concurrently,  unless  the  accu- 
sed is  convicted  at  one  trial  for  two  or  more 
distinct  ofiences.  If  the  Court  wished  to  take 
the  sentence  in  the  first  trial  into  consideration, 
it  might  have  done  so  imposing  a  lesser  sen- 
tence in  the  subsequent  case.  Where,  therefore, 
a  Sessions  Judge,  having  convicted  an  accused, 
passed  a  sentence  of  imprisonment  and  ordered 
that  it  would  be  concurrent  with  the  sentence 
he  was  undergoing  for  quite  a  distinct  ofience, 
for  which  he  had  been  tried  at  a  separate  trial, 
held  that  the  order  was  bad,  s.  35  of  the  Code 
of  Criminal  Procedure  not  applying  to  the  case. 
Makbul  Hussain  v.  King-Emperor,  11  A. 
L.J.  263  =  19  Ind.  Cas.  336  =  14  Cr.  L.J.  240. 

(229)— S. 35 — Sentence  of  imprisonment  torun 
concurrently  with  sentence  of  transportation  for 
life — Legality. — In  view  of  the  provifious  of 
s.  35,  Crim.  Pro.  Code,  it  is  not  illegal  to  direct 
a  sentence  of  imprisonment  to  run  concurrent- 
ly with  a  sentence  of  transportation  for  life. 
BoGi  V.  Crown,  21P.R.  1913,  Cr.=50  PL. 
R.  1914  =  15  Cr.  L.J.  68  =  22  lad.  Cas,  420. 

(230)— S.  35— Concurrent  sentences,  validity 
of, — Held,  that  the  power  of  passing  concur- 
rent sentences  is  confined  to  cases  where  a  persoa 
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is  convicted  at  one  trial  of  two  or  more  distinct 
offences.  DebI  DayAL  v.  KlNaEMPEROR, 
16  O.C.  370  =  15  Cr.  L.J.  300  =  23  lod.  Caa. 
508. 

(231)— S.  35— See  BOM.  ACT  V  OF  1878.  a.  43, 
cl3.  (c)  &  it).  1  Bom.  L.R.  3ii. 

(232)— S.  35— See  HOUSE-BREAKING,  8  B. 
L.R.  855  =  4  Cr.  L.J.  450.  1  Bom.  L.R.  69. 

(233)— S.  35— See  JOINDER  OF  CHARGES— 
Mis- JOINDER  OF  CHARGES.  3  A.  305,  F.B. 

(234)— S.  35— See  PENAL  CODE.  s.  71,  U.B. 
R.  1904.  Ist  Qr..  Penal  Code,  1. 

(235)— S.  35— See  PENAL  CODE,  39.  75,  379, 
Rat.  Un.  Cr.  C-  683  =  Cr.  Rg.  9  of  1894. 

(236) — S.  35— Soveral  ofJences  — Sentence  of 
fine  for  3ach  of — Terms  of  imprisonment  in 
default  of  pajmeut — Order  to  run  concurrently 
— Legalitv— See  PENAL  CODE,  ss.  279.  427,  5 
S.L.R.  263  =  15  Ind.  Gas.  808  =  13  Cr.  L.J. 
536. 

(237  to  241) -S.  35— See  Stolen  Property. 
1  Weir  469  =  4  M.H.C.  App.  13  =  2  Weir  35. 

(242)— S.  35— See  Nos.  107,  178,  208,  supra. 

(243)— CriTO.  Pro.  Code,  ss.  35,  123 — Previous 
sentence  under  s.  123,  Crim.  Pro.  Code  — Sub- 
sequent sentence  jor  an  offence  lender  Arms  Act, 
s.  19  (e) — Concurrent  sentences. — The  accused 
was  sentenced  to  a  term  of  imprisonment  for  an 
offence  under  the  Arms  Act  ;  the  sentence  was 
ordered  to  run  concurrently  with  another  sen- 
tence previously  passed  upon  him  under 
s.  123,  Crim.  Pro.  Code.  Held,  that  the  sen- 
tence for  the  substantive  offence  must  com- 
mence at  onoe  and  cannot  be  postponed  to  take 
effect  after  the  expiry  of  the  period  of  imprison- 
ment in  default  of  giving  security  for  good 
behaviour  which  the  accused  was  undergoing  at 
the  date  of  the  conviction,  that  s.  35  of  the 
Crim.  Pro.  Code,  applies  to  sentences  on  con- 
viction for  offences  at  one  trial  and  has  no  ap- 
plication to  imprisonments  under  s.  123,  Grim. 
Pro.  Code.  EMPEROR  v.  KANJI  JAYSINGH, 
5  Bom.  L.R.  26,  [2^.,  37  B.  178  =  1  Bom.  Cr. 
Gas.  209  =  14  Bom.  L.R.  965  =  13  Cr.  L.J.  8i9 
=  17  Ind.  Gas.  785.] 

(244)— Ss.  35,  190,  196.  197,  200,  233.  239, 
b21(a)— Distinct  offences- Concurrent  sentences — 
Separate  trial—Complaint  agahist  public  official 
duly  signed  by  Public  Prosecutor — Erroneous 
impression  of  Magistrate,  effect  of — Cognizance 
— Failure  to  examine  complainant,effect  of — Irre- 
gularity—Sanctionimder  s.  197— Sanction  to  pro- 
secute  under  s.  161,  or  any  other  section  of  Penal 
Code — Valid  — Charge  framed  under  s.  165 — 
Penal  Code — Subsequent  addition  of  charge 
under  s.  161 — Prejudice — Misjoinder  of  charges 
or  offences — Illegal  gratification—  Receipt  of 
lump  sum  collected  from  different  persons— Penal 
Code,  ss.  161,  165 — Ptinishment — Revision — 
Fi7iding  of  fact, — A  direction  that  punishments 
inflicted  in  respect  of  distinct  offences  shall  run 
concurrently  can  be  made  only  when  the  accus- 
ed is  convicted  at  one  trial  of  two  or  more  dis- 
tinct offences.  Where  a  complaint  under  s.  161, 
Penal    Code,    against    a  Government  offioiali 


Crim.  Pro.  Code  (Act  Y  of  i898)— continued. 

is  duly  signed  by  the  Public  Prosecutor  and 
proceedings  thereon  are  taken,  the  mere  fact 
that  the  Magistrate  subsequently,  by  oversight, 
thought  that  he  was  taking  cognizance  of  the 
offence  on  a  police  report  would  not  render  him 
incompetent  to  take  cognizance  of  the  offence. 
A  failure  to  comply  with  the  provisions  of  s.  200, 
Crim.  Pro.  Code,  does  not  necessarily  and 
in  every  case  invalidate  all  subsequent  proceed- 
ings. Where  a  complaint,  preferred  against  a 
Government  servant  by  a  responsible  public 
official,  was  reduced  to  writing  and  signed  by 
him  and  was  accompanied  with  the  formal 
sanction  by  the  Local  Government  authorizing 
the  prosecution,  and  the  accused  was  actually 
convicted  of  the  offence  charged  :  Held,  that 
the  Magistrate's  failure  to  observe  the  strict 
requirements  of  s  200,  Grim.  Pro.  Code,  had  in 
DO  way  prejudiced  the  accused  or  caused  a 
failure  or  miscarriage  of  justice,  and  that  the 
irregularity  was  Butficiently  covered  by  the  pro- 
visions of  s.  527  (a)  of  the  Code.  (9  A.  66,  11  M. 
443,  63  P.R.  1901  =  101  P. L.R.  1901,  F.)  The 
Local  Government  granted  sanction  for  the 
prosecution  of  one  of  its  servants  of  an  offence 
under  s.  161,  Penal  Code,  "  or  any  other  sec- 
tion of  the  Code  that  may  be  found  to  be  appli- 
cable to  the  offence  in  respect  of  the  offence 
briefly  described  in  the  schedule  annexed,"  In 
the  scheiule  the  alleged  facts  of  the  offence  were 
briefly  set  forth.  Held,  that  the  sanction  was 
not  vague  or  indefinite.  The  Local  Government; 
had  not  delegated  its  function  under  s.  197, 
Crim.  Pro.  Code,  to  any  other  person  or  body. 
It  sanctioned  the  prosecution  of  one  of  its  ser- 
vants upon  a  given  set  of  facts  ;  and  while  the 
Government  was  itself  of  opinion  that  the  said 
facts  constituted  an  offence  under  s,  161,  Penal 
Code,  it  left  it  to  the  Court  (which  alone  could 
decide  the  matter)  to  determine  whether  upon 
these  facts  the  offeuce  fell  under  s.  161  or  any 
other  section  of  the  Penal  Code.  (16  M.  468, 
37  C.  467  =  14  C.W.N.  1114  =  7  Ind.  Gas.  359  = 
11  Cr.  L.J.  453,  22  B.  112,  D.)  The  con- 
siderations which  arise  in  a  case  t)  which  s.  197 
is  applicable  are  essentially  diffsrent  from  those 
considerations  of  policy  which  underlie  the 
grant  of  sanction  under  s.  196,  Grim.  Pro.  Code. 
In  the  trial  of  a  charge  of  bribery,  the  Magis- 
trate at  first  framed  a  charge  under  s.  165, 
Penal  Code,  but  at  a  subsequent  and  much 
later  stage  added  a  charge  under  s.  161.  On  the 
addition  of  the  charge,  the  accused  was  given  an 
opportunity  of  re-calling  the  witnesses  and  he 
actually  did  re-call  some  of  them  :  Held,  that 
the  accused  was  in  no  wiy  prejudiced  by  the 
addition  of  the  charge,  and  that  the  proceedings 
of  the  Magistrate  were  in  no  sense  void  or  with- 
out jurisdiction.  Certain  sums  of  money  were 
collected  from  land-holders  of  various  villages 
and  were  paid  in  a  lump  sum.  by  the  persons 
who  had  collected  them  to  the  accused,  a  zilla- 
dar  in  the  irrigation  department,  with  the 
object  of  inducing  him  to  show  favour  in  his 
official  capacity  to  their  village  as  a  whole.  The 
accused  was  charged  at  the  trial  with  having 
received  a  lump  sum  :  Held,  that  the  charge 
as  framed  was  legal  and  oorreot.     It  was  not 
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neoGssaiy  to  charge  the  accused  with  an  ofiencs 
under  s.  161,  Penal  Code,  in  respect  of  every 
item  contributed  by  the  various  landholders, 
and  consequently  there  was  no  misjoinder  of 
ofiences  or  charges.  (13  C.W.N.  1062  =  4  Ind. 
Cas.  13=10  Cr.  L.J.  463,  F.;  A.W.N.  1904, 
223,  D.)  The  orders  of  Criminal  Courts  should 
not  be  interfered  with  in  revision  upon  facts, 
save  in  rare  cases  and  for  very  exceptional 
reasons.  GiRDHABI  LAL  v.  EMPEROR,  146 
P.L  R.  1911=10  lad.  Cas.  156=12  Cr.  L.J. 
217  =  11  P.R.  1911,  Cr.  =  32  P.W  R.  1911. 

(245)— Ss.  35,  233,  235,  236— See  SENTENCE 
—General,  2  A.  644. 

(246)— Ss.  35,  235  — Sea  SENTENCE— CU- 
MULATIVE AND  SEPARATE  SENTENCES,  7  A. 
29,  10  A.  146  =  8  A.W.N.  5,  10  B.  493. 

(247)— Ss.  35  and  253— See  SENTENCE— CU- 
MULATIVE AND  SEPARATE  SENTENCES,  12 
M.  36  =  2  Weir  32. 

(248) — Ss.  35,  25Q— Concurrent  sentences — 
Recalling  prosecuiioti  witnesses, — The  a'jcused 
was  tried  at  four  separate  trials  upon  four  dis- 
tinct charges  and  sentences  to  various  terms  of 
imprisonment  ranging  from  six  months  to  six 
years,  and  it  was  ordered  that  all  the  sentences 
should  be  served  conterminously  :  Held,  that 
such  an  order  was  illegal  and  that,  even  if  it  was 
meant  that  the  sentences  were  to  run  concur- 
rently, the  order  was  illegal  as  the  sentences 
were  passed  at  separate  trials  and  not  at  one 
trial.  (4  L.B.R.  147,  7  Cr,  L.J.  445,  JP'.)  The 
Magistrate  refused  to  grant  the  accused's  appli- 
cation for  re-calling  all  the  prosecution  wit- 
nesses under  s.  256,  Crim.  Pro.  Code,  for  cross- 
examination,  on  the  ground  that  the  accused 
had  the  fullest  opportunity  of  cross-examination 
and  apparently  did  not  want  to  elicit  anything 
new  :  Held,  setting  aside  the  conviction  and 
ordering  a  new  trial,  that  the  section  gave  the 
Magistrate  no  discretion  in  the  matter,  and  the 
fact  that  there  had  been  some  cro-ss-examina- 
tion  before  the  charge  was  drawn  up  did  not 
afiect  the  privilege  of  the  accused.  NGA  Pya 
V.  Emperor,  15  Cr.  L.J.  388  =  20  lad.  Cas. 
212  =  6  Bur.  L.T.  67.     (22  C.  469,  F.) 

(249)  — Ss.  35,  367— See  SENTENCE— CON- 
CURRENT SENTENCES,  A.W.N.  1897,  207  =  20 
A.  1,  P.B. 

(250)— Ss.  35,  367.  397,  398— Sse  SENTENCE 
—Concurrent  sentences,  12  P.R.  1894, 
Cr. 

(251)— Ss.  35  and  391— See  SENTENCE- 
WHIPPING,  L.B.R.  1893—1900,  582. 

(252)— Ss.  35,  391,  397  (  =  Crim.  Pro.  Code, 
1882,  ss.  35,  391.  397)— Sentence  of  imprison- 
ment and  whipping — Execution  of  latter  sen- 
tence.— The  accused  was  convicted  of  house- 
breaking by  night  in  order  to  commit  theft, 
and  of  theft  in  a  building,  and  sentenced  to 
suffer  rigorous  imprisonment  for  18  months 
and  to  receive  twenty  stripes  with  a  light  rattan, 
the  sentence  to  commence  after  the  expiration, 
of  the  sentence  in  the  other  case  {viz.,  eighteen 
months'    rigorous   imprisonment    and  twenty 
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stripes):  Held  that  a  sentence  of  whipping  must 
be  executed  fifteen  days  after  the  sentence  is 
pronounced  or  on  confirmation  of  the  sentence 
in  appeal.  It  is  only  a  sonleQce  of  imprisonment 
that  can  be  pronounced  to  take  effect  in  succes- 
sion (ss.  35  and  897,  Crim.  Pro.  Code).  The 
sentence  of  whipping  should  not  have  deferred 
the  infliction  of  the  punishment  so  as  to  con- 
travene the  provisions  of  s.  391  of  the  Crim. 
Pro.  Code.  QUEEN  EMPRESS  v.  SAGRAM, 
Rat.  Un.  Cr.  C.  300  =  Cr.  Rg.  47  of  1888. 

(253) — Ss.  35,  397 — Concurrent  sentences- — 
The  passing  of  concurrent  sentences  is  opposed 
to  the  provisions  of  s.  397  ;  this,  however,  must 
be  read  subject  to  the  provisions  of  s.  35  of  the 
Code.  Emperor  v.  Tukaram  Hari,  i  Bom. 
L.R.  876.      [fl.,  5  Bom.  L.R.  26.J 

(254) — Ss.  35,  397 — Concurrent  sentences.— 
S.  35  does  not  authorizo  any  Court  to  direct  that 
two  or  more  sentences  shall  run  concurrently 
except  sentences  passed  at  one  and  the  same 
trial.  8.  397  is  explicit  and  gives  the  Court  no 
option  ;  a  sentence  of  imprisonment,  must  com- 
mence at  the  expiry  of  the  previous  sentence. 
King-Empekorv.  Sane,  i  L.B.R.  147  =  7 Cr. 
L.J.  445.  [fJ..14Cr.  L.J.  388  =  20  Ind.  Cas. 
212,  4  Bur.  L.T.  174  =  12  Cr.  L.J.  465  =  11  Ind. 
Cas.  1001  =  6  L.B.R.  22.] 

(255)— Ss.  35,  '621  —  Concurreyit  sentences. — It 
is  only  in  the  case  of  a  conviction  for  several 
offences  at  one  trial  that  a  Court,  under  the 
provisions  of  s.  35,  Crim.  Pro.  Code,  caii  direct 
that  the  punishments  shall  run  concurrently. 
S.  397,  Crim.  Pro.  Code,  provides  that  a  sen- 
tence of  imprisonment  lor  another  offence  shall 
commence  at  the  expiration  of  the  imprisonment 
to    which    he    has    been   previously    sentenced. 

NGA  TOK  Gyi  v.  King  emperor,  U.B.R.. 
1902—1903,  Crira.  Pro.  19. 

(256) — Ss.  35,  397 — Concurrent  sentences — 
Consecutive  sentences — Separate  trials — Practice, 
— At  a  trial  held  bj  a  Magistrate,  the  accused 
was  convicted  of  cheating  .ind  sentenced  to 
undergo  rigorous  imprisonment  for  one  year. 
He  was  immediately  tried  by  the  same  Magis- 
trate for  another  cheating  and  was  convicted. 
The  Magistrate  sentenced  him  to  suffer  one 
year's  rigorous  imprisonment  and  ordered  the 
two  sentences  to  run  concurrently.  Held,  that 
the  order  of  the  Magistrate  was  not  illegal,  inas- 
much as  the  trials  took  place  on  one  and  the  same 
day  and  one  after  the  other,  it  was,  for  all  prac- 
tical purposes,  one  trial.  EMPEROR  v.  MAHO- 
MED ISAF  HABIB.  13  Bom.  L.R.  200  =  10  Ind. 
Cas.  769  =  12  Cr.  L  J.  241. 

(257)— Bs.  35  and  397— See  SENTENCE- 
CONCURRENT  SENTENCES,  2  S.L.R.  Cr.  23  = 
10  Cr.  L.J.  286. 

(258)— Ss.  35,  397,  438,  i39— Accused  convict- 
ed in  two  separate  cases— Secotid  stntence  order- 
ed to  run  from  date  of  order — Direction  illegal 
— Concurrent  sentences,  tvhen  can  be  passed — 
Revision — Effect  to  be  given  to  real  intention  of 
Magistrate— Rtduction  of  sentence. — The  ques- 
tion whether  sentences  should  be  concurrent  or 
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coBsecutive  arises  only  in  cases  of  separate  con- 
viotious  at  one  trial.  In  all  other  oases,  s.  397 
is  imperative  and  should  not  be  disregarded. 
On  30th  March,  1910,  A  was  sentenced  to  four 
years'  rigorous  imprisoriment.  On  lOfch  April, 
1910,  ha  was  convicted  in  a  separate  case  by 
the  same  Magistrate  and  sentenced  to  three 
years'  imprisonment  which  the  Magistrate 
ordered  should  run  from  the  date  of  his  order. 
The  first  sentence  was  reduced  on  appeal  to  two 
years.  On  a  reference  to  the  Chief  Court  that 
the  Magistrate's  direction  as  to  the  commence- 
ment of  the  sentence  in  the  second  case  was 
illegal:  Held,  (1)  that  the  direction  was  illegal 
and  ought  to  be  expunged  from  the  order;  (2) 
that,  as  the  intention  of  the  Magistrate  was 
that  A  should  undergo  a  total  period  of  4  years' 
imprisonment,  effect  should  be  given  to  this 
intention  and,  consequently,  the  second  sentence 
should  be  reduced  to  a  term  of  two  years,  to 
commence  from  the  date  of  expiry  of  the  first 
sentence.  EMPEROR  v.  GANDA  SINGH,  20  P. 
L.R.  1912  =  13  P  W.R.  1912,  Cr,  =  l3Ind.  Cas. 
109  =  13  Cr   L.J.  3. 

{259)~S.=!.  .35  and  409— See  APPEAL -CASES 
WHERE  APPEAL  LIES,  25  P.R.  1901,  Or. 

(260)  —  Ss.  35,  411 — Sentences  to  run  concur- 
rently—Sentence vf  six  months'  i^^iprisonment 
on  each  of  two  counts  by  Presidency  Magistrate 
— Bight  of  appeal — Agcfregate  sentence. — Two 
sentences,  each  of  six  months'  imprisonment 
passed  simultaneously  under  s.  35  of  the  Crim. 
Pro.  Code,  and  directed  to  run  concurrently, 
cannot  be  held  to  be  a  single  sentenca  of  one 
year's  imprisonment,  but  would  be  considered 
as  a  single  sentence  of  six  months'  imprison- 
ment. If  such  a  sentence  is  passed  by  a  Presi- 
dency Magistrate,  it  will  not  be  appealable  under 
s.  411  of  the  Crim.  Pro.  Code.  SUKNANDAN 
Singh  v.  emperor,  13  Cr  L  J.  787  =  t7  Ind. 
Cas.  S31=17  C.L  J.  392.  [dppr.  40  G.  631  = 
14  Or.  L.J.  254=19  Ind.  Cas.  510  =  17  C.W.N. 
825.] 

(261)— Ss.  35,  US—Appeal,  whether  lies, 
when  aggregate  sentence  is  one  month. — Where 
the  accused  were  convicted  on  two  separate 
charges  and  sentenced  to  one  month's  rigorous 
imprisonment  on  each  of  the  charges  by  a  first 
class  Magistrate,  the  sentences  to  run  concur- 
rently: Held — that  an  appeallay  to  the  Sessions 
•Court.  Bepin  Behary  Dey  v.  Emperor, 
18  C.W.N.  734  =  11  Ind.  Cas.  255  =  12  Cr.  L. 
J.  391. 

(262)— Ss.    35   and    423  — See    SENTENCE  — 

Powers  of  appellate  Court— Enhance- 
ment. 45  P.R.  1887,  Cr. 

(263)— S.  35  (2) — Appeal— Criminal  Apveal 
—Admission  — Subsequent  dealing  with  question, 
whether  appeal  lay — Sentence  of  one  month's 
imprifonment  under  each  of  three  sections  to 
run  concurrently— Whether  appealable.— The 
mere  fact  of  the  admission  of  a  criminal  appeal 
does  not  preclude  the  Court  from  dealing 
subsequently  with  the  question  whether  an 
appeal  lay.  An  accused,  who  has  been  sentence- 
ad  to  concurrent  terms  of    imprisonment,  no 
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one  of  which  is  individually  apprjalable,  has  no 
right  of  appeal  against  tbem  collectively.  AZIZ 
Sheikh  v.  Emperor,  14  Cr.  L.J.  254  =  17  C. 
W.N.  825-  (Reported  as  Shaliijan  Shaikh  v. 
Emperor,  in  17  C.W.N.  825=19  Ind.  Cas.  510 
=  40  C.  631.)  (17  Ind. Cas.  813  =  17  C.W.N.  72 
=  13  Cr.  L.J.  877,  Diss.;  17  Ind.  Cas.  531  =  1  J 
G.W.N,  cclxxxiv-13  Cr.  L.J,  787  =  17  O.L.J. 
392,  Appr.) 

(264)— S.  35,  cl.  2  [a)— See  SENTENCE- 
TRANSPORTATION,  L.B.R.  1893—1900,  478. 

(265)  — S-  35  (3),  Applicability  o/.— Sub-s.  (3) 
of  s.  35,  Crim.  Pro.  Code,  applies  to  consecu- 
tive sentences  only  and  not  to  sentences  which 
run  conourrentlv.  SAW  HLAING  v.  QUEEN- 
Empress,  U.B.R.  1897—1901,  Yol.  I,  13. 

(266)— Ss.  35  (3),  408  (c)  — Conviction  and 
separate  sentences  under  fs.  125A  and  153-A, 
I.P.C,  passed  on  same  trial — Appeal  to  High 
Court.  — See  PENAL  CODE,  fs.  124-A,  153-A,  38 
C.  214  =  12  Cr.  L.J.  348  =  10    Ind.   Cac.  948. 

(267)— Ss.  35  (3),  U3~Appeal— Concurrent 
sentences  aggregating  to  more  than  one  month, 
by  a  Magistrate  of  the  first  class — Whether 
appeal  lies. — For  the  purpose  of  appeal,  concur- 
rent sentences  passed  by  the  tvyiog  Magistrate 
on  an  accused  must  be  taken  in  the  aggregate. 
Tbe  petitioner  and  others  were  found  guilty  by 
a  Magistrate  of  the  first  class,  under  ss.  143  and 
365,  read  with  s.  114,  I.P.C.  and  each  of  them 
was  sentenced  to  one  months'  rigorous  im- 
prisonpent  under  each  of  the  sections,  the  sen- 
tences to  run  concurrently.  Held — that  an 
appeal  hy  to  the  Court  of  Sessions.  ABDUL 
Khalek  v.  KING  Emperor,  17  C.W.N.  72 
=  13  Cr.  L.J.  877  =  17  Ind.  Cas.  813.  [Diss., 
35  A.  154  =  11  A.L.J.  111  =  18  Ind.  Cas.  679  = 
14  Cr  L  J.  119;  Not  F  ,  iO  C.  631  =  17  G.W.N. 
825  =  14  Cr.  L  J.  254  =  19  lud.  Cas.  510.] 

(268)— S.  35.  Expl.— OSences  falling  under 
SB.  365  and  387,  L  P.O. — Separate  sentences — 
Not  to  be  passed— See  PENAL  CODE.ss.  71,  364, 
365,  383,  111  (6).  and  387,  6  L.B.R,  160=19 
Ind.  Cas.  167  =  14  Or. L.J.  167  =  6  Bur.  L.T.  77. 

(269)— S.  35,  ill.— House  breaking  with 
intent  to  commit  theft  and  theft  not  distinct 
ofiences  —  Separate    sentences    illegal  —  See 

SENTENCE,  Cumulative   and    separate 

SENTENCES,  Cr.  Kg.  36  of  1898. 

_._S.  36  (  =  1882,  s.  36;    1872,  ss.   22.  24,  26, 
28,  30). 

(270)— Ss,  36,107  (3)  (4),  104,  114  and  334 
— District  Magistrate's  order  detaining  accused 
not  sent  before  him  under  s.  107,  cl  (d)~  Juris- 
diction.— Where  an  accused  person  is  not  sent 
before  a  District  Magistrate  by  any  other 
Magistrate  under  sub-s.  3  so  as  to  bring  the  case 
within  sub-8.  4,  such  District  Magistrate's  order 
detaining  him  in  custody  is  one  made  without 
jurisdiction.  Even  if  s.  36  can  be  construed  aa 
giving  powers  which  are  not  specially  referred  to 
in  sch.  Ill,  having  regard  to  the  term  of  sub-s.  3 
of  s.  107  the  power  is  not  one  which  can  vest  in 
the  Magistrate  to  whom  the  accused  person  is 
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sent.  Assuming  that  the  proviso  to  s.  114  applies 
in  the  case  of  a  person  who  is  before  the  Court, 
an  order  of  the  Magistrate  cannot  be  supported 
under  s.  114,  where  he  has  not  followed  the 
procedure  therein  prescribed.  ChidamBAEA 
PiLLAi,  V.  O  V.  Emperor,  3  M  L.T.  311  =31 
M.  315  =  7  CrL, J.  360.  F.B. 

(271)— S.  36— See  No.  179,  S7cpra. 

S.  37   (  =  1882,  s.  37  ;  1872,  ss.  23,  23.  27, 

29). 

(272)— Ss.  37,  190— Sec  COMPLAINT— INSTI- 
TUTION OF  Complaint— Preliminaries. 
27  P.R.  1873,  Gr. 

(273)— Ss.  37.  190,  64,  242,  243  (  =  ss.  25. 
cl.  (8),  108  to  206,  Crivi.  Pro,  Code,  1S72).— A 
Magistrate,  having  no  power  to  try  a  case 
under  s.  25,  cl.  (3),  can  try  such  cases  under 
ss.  103 — 205,  as  these  sections  otherwise  invest 
him  with  jurisdiction.  S.  108  of  Crim.  Pro. 
Code  enacts  that  bail  may  be  allowed  to  an 
accused  for  his  appearance  for  trial  before  a 
Magistrate  having  jurisdiction  ;  so  that,  if  the 
Magistrate,  acting  under  s.  108,  chance  to 
have  jurisdiction  to  try  the  case,  he  can  legally 
do  so  though  not  invested  with  the  power  of 
s.  25,  cl,  i3),  Crim. Pro.  Code.  POLICE  v,  JiBBA 
Kdnbi,  Colra.  Dig.  Cr.  22  of  1875. 

(274j— Ss  37,  190,  423,  except.  1  (d)~See 
Evidence—  General,  lO  B.H.c  497. 

S.  39  ( =  1882,  8.  39  ;  1872,  s.  43). 

(275)— Ss.  39.  235  {  =  Cnm.  Pro.  Code,  1882, 
ss.  39,  235) — Poivers  of  Magistrate  of  first  class 
conferred  on  a  Magistrate  of  second  class  during 
trial  —  Sentence.— Held  by  the  Full  Bench 
(Pctheram  C.J.  and  Brodhurst,  J.,  dissenting)  : 
— A  Magistrate  of  the  second  class,  who  begms 
a  trial  in  that  capacity  and  continues  it 
in  the  same  capacity  up  to  the  passing  of  the 
sentence,  and  who,  previously  to  the  passing  of 
the  sentence,  has  been  empowered  as  a  Magis- 
trate of  the  first  class,  can  ioflict  a  severer 
sentence  than  he  could  have  inflicted  as  a 
Magistrate  of  the  second  class.  Per  Petheram, 
C.J.  (Contra) — A  case  is  supposed  to  be  tried  on 
the  day  the  trial  commences,  and  after  that  day 
the  case  proceeds  by  adjournment.  The  only 
date  to  be  looked  at  is  the  date  of  the  first  day 
of  trial.  Hence,  the  Magistrate  is  not  competent 
to  pass  sentences  in  his  capacity  as  a  Magis- 
trate of  ths  first  class  conferred  upon  him  just 
before  the  passing  of  the  sentence.  QuEEN 
Empress  v.  Pershad,  7  A.  414,  F.B.  =  A.W. 
N.  1885,  105. 

S.  40  f  =  1882,  8.40;  1872,  a.    56;  1861, 

8.  23-E). 

(276)— S,  iO -Transfer  of  Magistrate— Con- 
ferring of  appellate  powers— Continuance  of 
powers. — An  Assistant  Collector  was  appointed 
a  first  class  Magistrate  in  Shiljarpur  District 
and  was  subsequently  invested  with  appellate 
powers.  He  was  theu  transferred  to  Sbolapur 
and  was  next  appointed  to  act  as  Collector  and 
District  Magistrate  of  Ahmedabad,  and  as 
Assistant    CoUeotor    of    Ahmedabad    on   the 
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return  to  the  duty  of  the  permanent  incum- 
bent. During  the  course  of  this  service,  there 
were  various  intervals  of  leave.  Held  that, 
under  the  provisions  of  s.  40,  be  continued  to 
exercise  the  same  powers  in  successive  local 
areas  to  which  he  was  transferred  ;  and  it  made 
no  difference  that  he  proceeded  on  various  terms 
of  leave.  Bai  Harku  v.  SITARAM  KALIAN,. 
2  Bom.  L.R.  536. 

(277)— S.  40  {  =  Crim.  Pro.  Code,  1882,  s.  40) 
•—Scope  of  section — Jurisdiction  of  Mamlatdar 
invested  ivith  second  class  powers. — S.  iO,  Crim. 
Pro.  Code,  relates  only  to  transfer  from  one 
district  or  area  to  another.  A  Mamlatdar  in- 
vested by  name  with  second  class  Magisterial 
powers  in  a  district,  retains  them  though  he 
ceases  to  be  a  Mamlatdar-  His  revenue  title  ia 
a  matter  of  mere  description-  QUEEN  EM- 
PRESS v.  Rama,  Rat.  Un.  Cp.  C.  322  =  Cr.  Rg. 
8  of  1887. 

(278)— Ss  40,  41  {  =  Crim.  Pro.  Code,  1882, 
ss.  40,  41) — Magistrates— Investiture  of  poioers 
— Continuance. — When  a  Tahsildaris  invested 
with  the  powers  of  a  Magistrate  of  the  first 
class,  while  acting  as  a  Deputy  Collector,  his 
powers  continue  so  long  as  he  is  a  Magistrate, 
until  they  are  wichdrawa  by  a  fresh  notifica- 
tion, though  he  is  posted  in  a  less  responsible 
post.     In  re  Hanumantha,  2  Weir  36. 

(279) -Ss.  40,  86— Ciu.  Pro.  Code  (1882), 
ss.  588  (29), 651 — Convictio7i  for  escape  from  law- 
ful custody— Appeal. — As  to  whether  a  person 
who  has  been  convicted  under  s.  651,  for  escap- 
ing from  lawful  custody  and  has  been  sentenced 
for  one  month,  has  the  right  of  appeal  under 
s.  588  (29),  Civ.  Pro.  Code.  EMPRESS  OF 
INDIA  v.  Amar  Nath,  5  A.  318. 

(280)  -S.  41— See  No.  278,  szipra. 

S.  42  (  =  1882,  s.  42 ;  1861,  s.  91). 

(281) — S.  42 — Power  of  police  officer  to  demand 
aid  of  chotvkidar  in  arresting  an  accused  person. 
— A  police  officer  is  authorized  to  employ  a 
choivkidar  to  assist  bim  in  arresting  a  person  or 
in  preventing  his  escape.  MANIK  Pan  v, 
Kenaram  Sirdar Chowkidar, 6  C.W.N.  337. 

(282)— S.  42  {  =  Crim.  Pro.  Code,  1882,  s.42) 
— Scope  of  the  section.  — The  assistance  that  can 
be  demanded  under  s.  42,  Crim.  Pro.  Code,  is 
personal  assistance  of  the  individuals  of  whom 
it  is  demanded,  and  not  a  supply  of  a  contingent 
of  men  to  assist.     In  ie  RAMIAH,  2  Weir  37. 

S.  43   (  =  1882,  8.  43  ;  1872,  s.  163  ;    1861, 

8.  78j. 

(283)— S.  43  (  =  CHw.  Pro.  Code,  1872,  s.  90) 
— Village  Accountant  and  village  psons — Appli- 
cability of  the  section — Penal  Code,  s.  217.— A 
Village  Accountant,  being  neither  the  head  of 
the  village  nor  a  person  engaged  in  the  collec- 
tion of  the  public  revenue,  does  not  come, 
within  s.  90,  Crim.  Pro.  Code,  1872,  nor  does 
the  section  impose  any  obligation  on  village 
peons  as  such.  Therefore,  neither  of  them  can 
be    convicted  under  s.  217,    Penal  Code,     for 
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having  disobeyed  the  direction  of  the  law  con- 
tained in  8.  90,  Grim.  Pro.  Code.  In  the  matter 
o/Raminihi  Nayar,  1  M.  266  =  1  Weir  196. 

(284)— S.  43  (  =  s.  90  (c),  Crim.  Pro.  Code, 
1872). — The  word  '  near  '  in  the  above  section 
of  the  Code  might  include,  in  certain  cases,  a 
distance  of  two  miles.  POLICE  v.  BHORIK, 
Golm.  Dig.  Cf.  14  of  1874. 

(285)— 8.  43— See  INFORMATION  OF  COM- 
MISSION OF  OFFENCE,  4  G.  623. 

(285-a)— S.  i3—See  No.  289,  infra. 

S.  ii,  para  1  (  =  1882,  b.  ii  ;  1872,  8.  89  ; 

1861,  9.  138;. 

(286^— S.  44— Fiiluro  to  report  plot— Abet- 
ment of  waging  war — Intention — See  PENAD 
CODE,  ss.  107  (3).  121,  121-A,  6  Bur.  L.T. 
158  =  21  Ind.  Cari.  658. 

(287)— S.  44  {1)—See  PENAL  CODE,  s.  193. 
Rat.  Un.  Cr   C.  674  =  Cr.  Rg.  40  of  1893. 

(288)— 8.  44- See  No.  13,  supra. 
(289)— Ss.  44    (1).   43-See    PENAL    CODE, 
3.  217.  1  M.  266=1  Weir  196. 

S.  45,  para(l)  (a,  b.  c,  d\   [  =  1832,  s.  45, 

para  (1)  (a,  b,  c,  d)  ;  1861,  s.  bO  ;  para  (2) 
(i)  (  =  1882,  s.  45,  Expl.)  and  paras  (1)  (e,  f). 
(2)  (ii)  and  3.  new. 

See  Information  of  Commission  of  of- 
fence. 

(290)  —  S.  45  {  =  Crim.  Pro.  Code,  1872, 
s.  90) — Omission  to  give  information  of  offence — 
Residence — Liability  of  resident  agent. — The 
duty  imposed  by  Act  X  of  1872,  s.  90,  upon  a 
village  headman,  etc.,  of  giving  information  as 
to  the  occurrence  of  any  sudden  or  unnatural 
death  is  intended  to  be  done  only  when  such 
occurrence  takes  place  at  or  near  the  village  of 
which  he  is  headmm,  or  in  which  he  owns  or 
occupies  land,  etc.  Residence  in  a  dwelling- 
house  owned  by  another  is  not  such  an  occupa- 
tion of  land  as  is  within  the  meaning  of  the 
section.  In  the  matter  o/  MUDHOOSOODUN 
CHUCKERBUTTY,  23  W.R.  Cr.  60 

(291)— S.  45  (=Grim.  Pro.  Code,  1882,  s.45) 
—  Village  chaukidar — Omission  to  give  informa- 
tion of  dacoity  committed  in  another  village — 
N.W.P.,  Village  and  Rural  Police  Act,  X  of 
xe73,  ss.  8  and  W— Penal  Code,  s.  176.~A 
dacoity  was  committed  in  the  lands  of  a  certain 
village.  The  village  chaukidars  did  not  give 
information  of  the  occurrence  till  the  next  day. 
They  were  charged  with  and  convicted  of  an 
offence  under  s.  11  of  Act  XVI  of  1873.  Held 
that,  under  the  Act,  the  village  chaukidars  were 
not  bound  to  give  immediate  information  of  an 
ofience  not  committed  within  their  village, 
EMPRESS V.  Khuda  BakSH,  A.W.N.  1886,  65. 

(292)— S.  45  ( =  Crim.  Pro.  Code,  1882,  s.  45)— 
Omission  to  give  information  of  offence  to  the 
police— Penal  Code,  s.  116— Proof  of  knowledge 
of  offence. — When  information,  as  to  the  com- 
mission of  a  murder,  is  conveyed  to  the  nearest 
Magistrate  or  police  officer  by  one  of  the  parties 
bound  to   give  such  information  under  s,  45   oi 
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the  Crim.    Pro.  Code,  it  is  not  reasonable  that 
every  other  person,  who  may,  possibly,  be  bound 
to  give  information,  should  be  prosecuted  for  not 
having   done    so,   and  convicted  of  an   offence 
under  s    176  of  the  Penal  Code.    [F.,  Rat.   Un. 
Cr.     C.   778;    R.,     Rat.     Un.      Cr.    C.     674.] 
Certain  proprietors  residing  at  a  certain  village 
were  charged,  under  s.  176  of  the  Penal  Code, 
for  not  giving   information  to  the   Police  of  3 
murder  whioh  was  committed  in  another  village 
fouf  miles  ofi  their  village-     There   was  no   evi- 
dence on  the  side  of  the  Crown,  that  those  per- 
sons   were   aware  of   the  murder  00  the  date  of 
the  occurrencB.      But  there  was  evidence  on  the 
side   of  the   defence    that  they  did    not  obtain 
information    of  the  murder  until  the  next  day, 
and  that  cue    of  their    agents,  thereupon,  went 
to  the  spot  and  reported  the  matter  tn  the  Sub- 
Inspentor  on  their  behalf      Held,  that  it  lay  on 
I   the  crown  to  show  that  they  had  obtained  infor- 
mation on    the  day  of    the  occurrence  and  had 
failed  10  inform  on  that  day  ;  otherwise,  it  couid- 
not  be  held  that  they  were  under  a  legal  obliga{ 
tion  to  r<>port  the  murder  as  required  by  s    45  o 
the  Crim.  Pro.  Code;  held,  also,  that,  under  the 
cireumsiances  of  the  case,  they  had  sufficiently 
discharged  the  obligation    imposed  upon  them 
by  s.45,  Crim.  Pro.  Code,  and  would,  therefore, 
be  entitled  to  an  acquittal      QUEEN-EMPRESS 
V   GOPAL   SINGH,   20  c   316.      14C.623,  EeL 
on.)      [£».,  Rat.  Un.  Cr.  C.  784.] 

(293)— S.  45  (  =  Crim.  Pro.  Code.  1882.  s  45 
— Penal  Code,  s.  116— Omission  to  report  sudden, 
death  tn  a  house  — The  owner  or  occupier  of  a 
house  within  a  village  is  not  an  owner  or  occu- 
pier of  land  within  the  rae.inmg  of  s.  45,  Crim. 
Pro.  Code.  Where  tbe  karnavnn  of  a  Nayar 
tarwad  was  convicted  under  s.  176,  Penal  Code, 
for  omitting  to  give  information  touching  the 
sudden  deaih  of  a  member  of  his  family,  held, 
that  the  conviction  was  wrong  as  he  was  not 
bound  to  do  so  under  s.  45,  Crim.  Pro.  Code. 
QUEEN-EMPRESS    V.    ACHUTA,    12    M.    92  =  1 

Weir  102  =  2  Weir  38. 

mi)—S.  45  {  =  Crim.  Pro  Code,  1882,  s.  45) 
— Omission  to  give  information  regarding  sus- 
picious death — Necessity  for  proof  of  death  on 
land—Penal  Code,  s  .176. — To  sustain  the  con- 
viction under  s.  176,  I.P.C  .  of  a  person  falling 
under  s.45  of  the  Crim.  Pro. Cede,  1882, for  omis- 
sion to  give  information  of  an  occurrence  referred 
to  in  cl  (d)  of  the  latter  pecticn,  it  is  not  neces- 
sary to  show  that  the  death  actually  occurred  on 
his  land,  if  the  dead  body  is  found  on  the  land 
under  circumstances  distinctly  showing  that  the 
death  was  sudden,  unnatural  or  suspicious,  as, 
in  such  circumstances,  the  inference  will  rea- 
sonably be  made  that  the  death  itself  took  place 
on  the  land— Per  Prinsep  and  Macpherson,  JJ. 
Mitter,  J.,  however,  held  that  proof  of  death  on 
the  land  was  necessary,  as  the  finding  of  a  dead 
body  thereon  would  not  afford  the  proof. 
Matuki  MISSER  V,  Queen-Empress.  11  C, 
619.  [Appr.,  Rat.  Un.  Cr.  C.  784;  R.,  12  Cr. 
L.J.  441  =  11  Ind.  Cas.  785  =  7  N.L.R.  101.] 

(295) — S.  45 — Cattle-tlieft,  whether  an  offence 
in  Upper  Burma — Liability  of  headman  fat  not 
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reporting  case  of  cattle-theft. — Iq  Upper  Burma, 
E.  45,  Cum.  Pro.  Code,  ia.  as  amended  by  s.  4  of 
the  Village  Regulacioa.  Cactle  theft  is  noc  one 
of  the  offences  mentioned  ia  s.  45,  Grim.  Pro. 
Code,  as  it  exists  in  Upper  Burma,  where  it  was 
not,  as  far  as  appeared  from  the  proceedings, 
been  made,  by  order  under  cl.  6  of  the  section, 
an  offence  respecting  which  a  headman  is 
directed  to  communicate  information,  and  it 
was  held  that  the  accused  committed  no  breach 
of  obligation  by  omitting  to  report  a  case  of 
cattle-theft,  and  that,  even  if  the  obligation 
existed,  the  accused  would  not  be  liable,  because 
he  was  not  a  headmiin  appointed  under  the 
Village  Regulation  QUEEN-Empress  v  NGA 
PO  Maung,  U.B  K.  1892—1896.  Yol.  I,  19 

(296)— S.  45  (  =  Crim  Pro.  Code,  1882,  s.  45) 
— Section  interpreted. — On  the  interpretation  of 
s.  45  id),  the  Court  concurred  with  the  majority 
of  the  Judges  in  Matuki  v.  Queen  Empress  (11 
C.  622).  The  word  " forthroith"  m  the  first 
clause,  must  be  construed  with  reference  to  the 
object  of  the  enactment.  Queen-EMPRESS  v. 
WAMAN  Dhond  DEV,  Rat.  Un.  Cr.  C.  784  = 
Cr.  Rg.  43  of  1893. 

(297)— S.  io— Omission  to  give  information— 
Na'ure  of  proof— Crim.  Pro-  Cede,  1872.  s.  90. 
—To  support  a  conviction  for  omitting  to  give 
information  under  s.  90,  C.'im.  Pro.  Code, 
1872,  it  should  be  proved  (a),  that  a  specified 
offence  has  been  committei  by  some  one,  (6) 
that  the  accused  knew  of  its  having  been  com- 
mitted and  (c)  that  he  wilfully  omitted  to  give 
the  information.  THE  QUEEN  v.  AHMED  ALI, 
22  W  R.  Cr.  42. 

(298)— S  45  —  See  -ILLEGAL  OMISSION,  20 
P.R.  1887,  Cr.,  30  P.R.  1887,  Cr. 

(299.  300)— S.  45— See  PENAL  CODE,  s.  176, 
A.W.N.  1900.  207,  1  Weir  101. 

(301) — S.  45 — Concealment  of  dead  body — See 
Penal  Code,  ss.  179,  20i,  302,  309.  i7  P.W. 
R.  1911,  (Cr)  =  llInd.Cas.  609=12  Cr.L  J.  425. 

(302)— Ss.  45,  87,  8S(  =  Crim.  Pro,  Code,  1882, 
ss.  45.  87  and  88) — Omission  by  zemindar  to  give 
information  of  presence  of  proclaimed  offender  to 
police — Pi-oof  of  proclamation  —  Punal  Code, 
s.  116  — Object  of  ss.  45  and  176,  I.P.C— Where 
a  zemind-irwas  convictedof  having  intentionally 
omitted  to  inform  a  public  servant  of  the  resort 
to  the  village  of  a  proclaimed  offender,  and  the 
fact^of  his  being  a  proclaimed  offender  wa.^ 
presumed  from  the  fact  that  the  property  be- 
longing to  him  was  attached  and  sold  under  the 
provisions  of  s.  88,  Crim.  Pro.  Code,  held,  that 
the  conviction  was  bad,  as  it  was  on  the  prose- 
cution to  prove  that  the  proclamation  was  made 
in  the  manner  prescribed  by  s.  87  of  the  Code. 
The  prov'sions  of  s.  45,  Crim-  Pro  Cede,  and 
s.  176,  Penal  Code,  are  not  to  be  worked  solely 
or  principally  for  the  purpose  of  vexation,  but 
for  the  purpose  of  insuring  ihit  information  be 
not  intentioniUy  withheld  by  those  whose 
position  renders  them  liable  to  give  it.  It  is 
not  reasonable  that  every  person,  other  than 
him  or  those  from  whom  such  iaformatf.on  has 
been  actually  obtained  and  who  may  possibly 
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be  bound  to  give  such  information,  should  be 
prosecuted  fir  not  having  done  so.  In  the 
matttr  of  Pandya  Nayak.  7  M.  436  =  1  Weir 
102.      [F.,  Rat.  Un.  Cr.  C,  778.] 

(303)— Ss.  45,  87,  88  —  See  ABSCONDING 
Offender,  7  M.  436  =  1  Weir  102. 

(304) — S.  45  (c) — Information  of  co7nmission 
of  offence,  what  is, — Where  the  evidence  showed 
that,  the  only  information  the  village  mucsiff 
had,  wag  that  a  jewel  was  missing,  whether 
it  had  been  stolen  or  it  was  lost,  held,  that  he 
had  no  information  of  the  commission  of  the 
offence  of  theft,  which  he  was  bound  to  com- 
municate to  the  Magistrate  or  Police  under 
s.  45  (c),  Crim.  Pro.  Code,  1598.  In  re  VEMI 
Reddi  Lacha  Reddi,  5  M.L.T.  257  =  9  Cr.L. 
J.  224  =  1  lad.  Caa.  243. 

(305)— S.  45  {c)—See  CHARGE  — GENERAL, 
6  M.L.T.  175. 

(305-a)— Ss.  45  (1)  <c),  250— Complaint  of 
theft  before  Village  21agistrate  —  Report  to 
Police  officer — Charge — Compensation,  nght  to. 
— Where  a  complaint  of  theft  was  made  to  the 
Village  Magistrate  who  communicated  the 
information  to  the  nearest  Police  station  and 
the  Police  in  due  course  charged  the  case : 
Held,  that  the  case  must  be  regarded  as  insti- 
tuted upon  information  given  lO  a  Police 
Officer  within  the  meaning  of  s.  250  of  the 
Crim  Pro.  Code,  and  the  Magistrate  was  com- 
petent to  pass  an  order  for  compensation. 
MaRUDAI  VEERAN  v.  PICHAN  AMBALaGA- 
RAN,  IS  Cr.  L.J.  248  =  28  lad.  Cas.  104. 

(306)— Ss.  45  (c),  250,  435,  439— Compensa- 
tion  for  false  and  vexatious  complaint  — ■"  Infor- 
mation given  to  Police  Officer,  "  meaning  of — 
Complaint  of  tJieft  lo  village  headman — JReport 
sent  10  Station  House  Officer — Charge  by  Police 
— Falsity  of  charge — Magistratxi' s  order  airectmg 
payment  of  compensation  whether  legal- — The 
words  "information  given  to  a  Police  Officer" 
-in  s.  250  of  the  Code  of  Criminal  Procedure 
include  also  a  report  lohich  a  village-headman 
IS  bound  to  send,  under  s.  45  (c)  of  the  Code, 
on  a  complaint  made  to  him  of  the  commission 
of  a  non-bailable  offence.  (25  M.  667,  13  Ind. 
Cas  221  =  22  M.L.J.  138=1911.2  M.W.N. 
558  =  10  M.L.T.  550  =  13  Cr.L. J.  29.  D.;  1  Ind. 
Cas.  187  =  32  M.  258-5  M.L.T.  269.  F.B.=9 
Cr.L. J.  170,  F.)  Where  a  complaint  of  theft 
was  made  to  a  viliage-headmau  and  he  sent  a 
report  of  the  same  to  the  Station  House  Officer 
upon  which  the  Police  charged  the  accused, 
and  that  charge  the  Magistrate  found  to  be 
false  and  vexatious  :  Held,  that  an  order  by  the 
Magistrate  directing  payment  of  compensation 
to  the  accused  by  the  oomplain*nt  was  not 
illegal.  NaCHIMUTHU  CHETTY  v.  MUTHU- 
Sami  Chetty,  15  Cr.  L.J.  431=  24  Ind.  Cas. 
167  =  27  M.L.J.  37  =  1914  M  W.N. 804. 

(307)—  Ss.    45    (/),     54  (1)  -See    PRIVATE 

DEFENCE,  Right  of,  21  P.R.  1900,  Cr. 

(308)— S.  45  (2)  (ii)— "  Proclaimed  offender", 
scope  of. — The  perso-^s  included  in  the  expres- 
sion "  proclaimed  offenders"  in  s.  45,  sub-s.  (2), 
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cl.  (li),  are  persons  over  and  above  those  to 
whom  the  words  io  their  ordinary  signification 
apply,  and  who  might,  but  forthis  explanation, 
have  escaped  out  of  thecacegory  of  "  proclaimed 
offenders."  Per  Blair,  J. — The  explanation 
clause  in  the  section  dealing  with  "  proclaimed 
offenders  "  does  not  in  any  way  apply  to  persona 
proclaimed  as  offenders  for  any  act  committed 
in  British  India.  It  applies  exclusively  to 
acts  which,  if  committed  in  British  India, 
would  be  punishable  under  certain  sections. 
Queen  Empress  v.  Narpat  Singh,  A.W.N. 
1901, 10. 

(309)  — Ss.  45  (3),  i3b— Revision— Executive 
order — Order  of  District.  Magistrate  dismissing 
headman. — Beld  that  an  order  passed  by  a  Uis- 
triat  Mrigistrate  uader  the  rules  framed  by 
Govtrt.ment  under  s.  45  (3)  of  the  Code  of 
Crimiual  Procedure  is  an  executive  order,  and 
not  subject  to  the  revisional  powers  of  the  High 
Court.  Iti  the  matter  of  tJie  petition  of  DaMMA, 
A.W  N.  1907,  168  =  5  Cr.L  J.  476  =  29  A.  563. 

S.  46  (  =  1882,  B.  46;  1872;  bb.  177,  178; 

1561,  88.91  and  92/. 
See  ARREST. 

(310) — S.  46 — Arrest,  potuer  of — Pttnjab 
Frontier  Reg.  IV  of  18ti7,  s  31— Effect.— The 
Punjab  Frontier  Crimes  Regulation  makes 
no  alteration  in  the  general  principle  of  the 
law,  that,  in  making  an  arrest,  no  more  force 
is  to  be  used  than  is  necessary,  and  that  death 
should  not  be  caused,  unless  the  arrest  cannot 
be  effected  wichout  causing  it.  But  the  limits 
presented  by  this  section,  as  to  tha  classes  of 
persons  lo  whom  death  may  he  caused  in  effect- 
ing an  arrest,  do  uor,  prevail  where  Reg.  IV  of 
1887,  3.  37  is  in  iota.  MUHAMlIAD  AZ£M  v. 
SAWAN,  32  P.R.  1894,  Or. 

(311)— Ss.  46  and  50 -Seri  ARREST,  IL.B.R. 
173. 

(312)— Ss.  46,  50  — Aouse  of— See  PENAL 
CODE,  s.  224,  1  L  B.K.  173. 

(313)— Ss.  46  and  59 —See  ARREST,  29  P.R. 
1902,   Cr.  =  2  P.L.R.  1903. 

(314)— Ss.  46,  59— See  PENAL  CODE,  ss.  97, 
304,  2  P.L.R.  1903. 

(315) -Ss.  48  and  59— See  PRIVATE  DE- 
FENCE, RIGHT  OF,  L  B.R.  189:i  — 1900,  136. 

(316)— Ss.  46  and  80 -Warrant  of  arrest  in 
possession  at  time  of  arrdrtG  — See  ACT  XIV  OP 
1882,  s.  651,  5  A. 318. 

(317)— Ss.  47,  lOi  (2)  — Meaning  and  scope  of 
8.  47 — Search — Right  of  '  occupant  '  to  be  pre- 
sent at  sparch— Denial  of  this  righc,  effect  of — 
'  Occupant  of  the  place,'  meaning  of — Omission 
of  one  Magistrate  to  take  cognizance  on  .suspi- 
cion, effeot  of,  on  subsequent  proceedings — 
Pindmg  of  incriminating  articles  in  a  house — 
Presumption— Sfe  Penal  CODE,  ss  399,  402, 
18  C.W.N.  498  =  410.  350  =  15  Cr.  L.J.  385  = 
23  Ind.  Gas.  985. 

S.  50  (  =  1882,8.  30;  1872,    s.  182  ;  1881, 

s.  96). 

(318)— S.  50  (  =  3.  182,  Crim. Pro. Code,  1872). 
— A  Magistrate  is  incompetent   to  require  bail 

96 


ACT  VII  OF  1867, 
=  Cr.  Rg.  26—11  — 

Un.  Cr.  C. 


Crim.  Pro.  Code  (Act  Y  of  1898)— continued. 

for  the  personal  appearance  of  an  absentee 
accused  person  at  a  future  date,  where  he  has 
been  permitted  to  appear  by  agent  under  i^.  '82. 
CROWN  v.  Seth  Gokuldas,  Col.  Dig.  Cr.  9 
of  1873. 

(319)— 8.  50— See  Noa.  311,  312,  supra. 

S.  54  (=1882,    s.  54;   1872.  9.  92;  1861, 

s.  100). 

(320)  — S.  54  — See  BOM. 
s,  42,  Rat.  Un.    Cr.  C.  220  = 
1885. 

(321)— S.  54— See  ARREST,  Rat. 
795  =  Gr.  Rg.  53  of  1895. 

(322)— S  54— See  PENAL  CODE,  s.  221.  3  A. 
60. 

(323)— S.  54  — See  PENAL  CODE,  s.  223,  A. 
W.N.  1907,  94  =  5  Cr.  L.J,  277  =  29  A.  377. 

(324) -S.  54— See  WRONGFUL  CONFINE- 
MENT, 19  B.  72. 

(325)— S.  54— See  WRONGFUL  RESTRAINT, 
12  B.  377. 

(326)— S.  54— See  No.  307,  siopra. 

(327)— Ss.  54,  165,  166,  550— Police  search 
outside  jurisdiction — Legalitv  —  See  PENAL 
CODE,  s,s.  332,  147,  99,  8  S.L.R.  1. 

(328)  — S.  54  {D— Penal  Code,  s.  i53-Cog- 
nizable  offence — Warrant  issued — Arrest  with- 
out luarrant — Credible  inlormation  of  the  com- 
mission— Obstruction  in  the  discharge  of  his 
diUy.-~A.  warrant  of  arrest  was  issued  against 
R,  on  a  charge  of  cheating,  to  the  Sub-Inspector 
of  the  thana  withm  whose  jurisdiction  R.  re- 
sided. That  t.ffioer  ordered  his  subordinate 
constables  to  be  on  the  look  out  for  Rand  arrest 
him  wherever  found.  One  of  the  coostables 
came  across  R  and  proceeded  to  arrest  him, 
informing  him  of  the  issue  of  warrant  against 
i  him.  The  warrant  uself  was  however  nob 
produced.  The  accused  interfered  with  the 
constable  in  arresiiug  R  and  managed  to  prevent 
his  arrest.  Held,  that,  under  s.  54  (1),  Crim. 
Pro.  Code,  the  constable  was  empowered  to 
make  the  arrest  without  warrant,  as  be  had 
credible  information  that  the  person  wanted 
had  committed  a  cognizable  offence  and  in 
making  the  arrest  he  was  occupied  in  the  dis- 
charge of  his  duty  as  a  police  officer,  and  any 
interference  with  that  iiirest  amounted  to  obs- 
tructing a  police  c  fficer  in  the  discharge  of  his 
duty  and  was  an  offence  under  s.  353,  Penal 
Code.  GOPAL  SINGH  v.  KING-EMPEROR,  11 
A  L.J.  957  =  15  Cip.L. J  179  =  22  lad.  Caa.  753  = 
36  A.  6.     (18  A.  246,  D.) 

(329)— S.  54  (1)— See  PENAL  CODE,  s.  225, 
5  L.B.K.  21  =  2  Ind.  Gas.  619. 

(330)- S.  54  (1)  sixthly— See  PENAL  CODE, 
ss.  225,  225- B,  20  P.R.  1911,  Cr. 

S.  55  (  =  1882,  8.    55;  1872,  s.   94;  1861, 

s.  101). 

See  Arrest. 

(331)— S.  55— Object.S.  55  was  intended 
for  the  suppression  of  habitual  bad   characters, 
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whom  an  officer  in  charge  of  a  police  station 
suddenly  finds  within  his  juriediotion,  or  about 
whom  he  has  good  cause  to  fear  that  they  will 
commit  serious  harm  before  there  is  time  to 
apply  to  the  nearest  Magistrate  empowered  to 
deal  with  the  case  under  s.  112,  Crim.  Pro. 
Code,  In  the  matter-  of  the  petition  of  Daulat 
Singh,  14  A.  45  =  A.W.N.  1891,  179.  [R.,  36 
A.  262  =  12  A.L.J.  365  =  15  Cr.L.J.  288  =  23 
Ind.  Cas.  496.] 

(332)— S.  55— Burma  Gambling  Act,  1899. 
s.  17 — Arrest  by  Police  under  s.  55,  Crim.  Pro, 
Code,  on  suspicion  of  gambling,  illegal — Evi- 
dence of  repute. —The  accused  was  suspected  of 
earning  his  livelihood  by  unlawful  gaming. 
The  Police,  under  the  sanction  of  the  Magis- 
trate, for  institution  of  proceedings,  arrested 
the  accused  under  s.  55  of  the  Crim.  Pro.  Code, 
Held,  that  s.  55  does  not  empower  the  Police 
to  arrest  a  person  on  suspicion  of  unlawful 
gaming  and  that  the  Magistrate  should  have 
made  an  order  in  writing  under  s.  112  and 
summoned  the  accused  to  appear  under  s.  114, 
attaching  to  the  summons  a  copy  of  the  said 
order  under  s.  112  as  required  by  s.  115  of 
the  Crim.  Pro.  Co-ie.  Observations  on  how 
evidence  of  repute  ought  to  be  accepted.  KlNG- 
Emperor  v.  Kyaw  Dun,  3  L.B.R,  94  =  3  Cr. 
L.J.  20.     (2  L.B.R   166,  R.) 

(333) — 8.  55 — Arrest  immediately  after  re- 
lease,—The  arrest  of  the  accused  at  Delhi  under 
the  orders  of  the  Magistrate  of  Mcerut,  and 
all  the  proceedings  subsequently  taken  by  the 
Magistrate  against  him  under  Chap.  VIII, 
Crim.  Pro.  Code,  were  held  by  the  High  Court 
to  be  illegal.  But  the  Magistrate  of  Meerut, 
however,  while  ostensibly  giving  bis  release, 
caused  him  immediately  to  be  arrested  within 
the  Court  precincts  under  the  provisions  of 
s,  55,  Crim.  Pro.  Code,  and  renewed  proceedings 
against  him  under  Chap.  VIII  of  the  Code. 
Eeld  that  the  proceedings  so  taken  did  not  give 
efiect  to  the  order  of  Ibe  High  Court,  and  had 
rendered  it  abortive.  It  was  an  attempt  in 
another  way  to  do  what  bad  been  declared  to  be 
illegal.  The  Magistrate  could  not,  by  unlaw- 
ful exercise  of  authority,  obtaiu  jurisdiction 
over  a  person  with  a  view  to  take  proceedings 
against  him  when  his  former  proceedicgs  were 
set  aside.  EMPRESS  v.  AMIRKHAN,  A.W.N. 
18S3,  223. 

(3.34)— S.  55  {  =  Crim.  Pro.  Code,  1882,  s.  55) 
— Magistrate — Ditqualification  to  try  a  case, — 
Where  a  Magistrate  is  not  shown  to  be  person- 
ally interested  in  the  case,  the  mere  circum- 
stance that  he  happens  to  hold  the  office  of 
Secretary  to  the  Cantonment  Committee, 
would  not,  of  itself,  debar  him  from  trying  an 
accused  person  on  a  charge,  the  substance  of 
which  was  an  alleged  infringement  of  one  of  the 
Committee's  bye-law.  RaMPARSHAD  v,  EM- 
PRESS, 43  P.R.   1888.     [R.,  3  P.R.  1895,  Cr.] 

(335)— S.  55— See  BAIL,  14  A.  45  =  A.W.N. 
1891,  179. 

(336)— S.  55— See  Nos.  16,  17   supra. 
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'  (337)— Ss.  55,  61,  109  and  110— See  SECU- 
RITY FOR  GOOD  BEHAVIOUR,  L  B.R.  1893— 
1900,  270. 

(338)-  Ss.  55.  110,  117  (1,  3  and  3),  118— See 
Escape  from  lawful  custody,  7  A.  67. 

(339)— Ss.  55,  110.  ch.  Vlll— Arrest  without  a 
warrant  —  Procefdhigs  under  s,  110,  Crim.  Pro, 
Code. — S.  55,  Crim.  Pro.  Code,  is  inderendent 
of  chap  VIII  of  the  Code,  although  proceedings 
under  that  chapter  might  follow  an  arrest 
under  s.  55,  Crim.  Pro.  Code,  as  a  natural 
sequence.  A  Police  officer  can,  thfrefore.  arrest 
or  cause  to  be  arrested,  without  a  warrant  or  an 
order  of  a  Magistrate,  any  person  who  is  by 
repute  a  robber,  house-breaker  or  thief,  or 
otherwise  comes  under  s.  110.  NEPAL  v.  KlNG- 
Emperor,  11  A.LJ.  596  =  35  A.  407  =  14  Cr. 
L.J.  618  =  21  Ind.  Cas.  666. 

(340)— Ss,  55,  112  {  =  Crim.  Pro.  Code,  1882, 
ss,  55,  112) — Security  for  gocd  behaviour. — The 
powers  with  which  officer?  in  charge  of  police 
stations  and  the  District  Magistrate  have  been 
armed  under  the  Code,  for  the  purpose  of  res- 
training bad  characters,  are  excepi-ional  powers. 
They  provide  very  strong  remedies,  and  should 
never  be  put  in  force  without  the  greatest 
deliberation,  and  except  upon  evidence  which 
convinces  the  Magistrate  that,  in  the  interests 
of  the  public  welfare,  it  is  absolutely  necessary 
to  demand  from  the  person  before  him,  security 
for  good  behaviour.  In  the  ^natter  of  the  petition 
0/ Daulat  Singh.  14  A.  45  =  A.W  N.  1891, 
179.  [/J,,  36  A.  262=12  A.LJ.  365  =  15  Cr.L. 
J.  288  =  23  Ind.  Cas.  496.] 

(341)— Ss.  55,  156.  161— See  PaLSE  EVI- 
DENCE, A.W.N.  1893,  124. 

(342)— Ss.  55  and  165— See  ACT  XI  OF  1878, 
ss.  19  (/),  20,  25  and  29,  27  C.  692  =  4  C.W.N. 
750. 

S.  56  (  =  1882,  8.  S6  ;  1872,  8.102,  para  (1); 

1861.  a.  140.) 

See  ARREST. 

(343)— S.  56  i^Crim,  Pro.  Code,  U6\, 
s.  140). — The  above  section  was  held  inappli- 
cable where  an  arrest  for  dacoity  was  made 
without  warrant  by  a  subordinaie  police  officer, 
in  the  presence  of  a  head  constable  who  autho- 
rised him  to  make  the  arre-:.t.  QUBEN  v. 
Shaikh  Emoo,  11  W.R.  Cr.  20;  Queen  t. 
Sagur  Beevah,  11  W  R.  Cr.  20. 

(344)— Ss.  £6  and  80— See  ARREST,  27  C. 
320  =  4  C.W.N.  311. 

(345) -Ss,  56  and  80— See  ESCAPE  FROM 
LAWFUL  CUSTODY,  27  C  3=^0  =  4  C.W.N.  311. 

(346)— S.  56  {I)— Arrest  by  a  Chowkidar,  an 
officer  subordinate  to  officer -m-charge  of  Police 
Station,  legality  of. —  A  chowkidar,  having 
regard  to  his  duties  as  set  out  in  s.  39  of  the 
Village  Chowkidari  Act  (VI  of  1870,  B.C.),  is 
an  officer  subordinaie  to  an  officor-in-charge  of 
a  Police  Station,  within  the  meaning  of  s.  56 
of  the  Crim.  Pro.  Code.  An  arrest  of  a  person 
by  a  chowkidar,  who  may  be  lawfully  arrested. 
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without  a  warrant,  on  the  authority  of  aa  order 
in  writing  delivered  to  him  in  conformity  with 
the  provisions  of  s.  56  (1)  of  the  Grim  Pro, 
Code,  would  be  legal.  BahUBAL  SIECAR  v. 
Emperor,  10  C.W.N.  287  =  3  Cr.  L  J.  201. 

S.  59  (=1882.  s.  59  ;  1872,  ss.  105,  107), 

(347)— S.  59— Penal  Code,  ss.  224,  224  (1), 
109 — Village  Chowkidar  if  a  Police  Officer — 
Escape  from  custody — Abetment. — A  Chowkidar 
cannot  be  properly  regarded  ag  a  Police  Officer 
within  the  terms  of  s.  59,  Crim.  Pro.  Code,  and 
escape  from  his  custody  is  not  an  ofience  under 
s.  224,  I. P.O.  PURNA  Chandra  Kundu  v. 
Hachanali  Chowkidar,  17  C.W.N.  978  =  14 
Cr.  L  J.  494  =  20  Ind.  Cas.  750  =  41  C.  17. 

(348)— S,  59  — See  ARREST,  27  C.  366=4 
C.W.N.  252. 

(349)— S.  59 -See  CHOWKIDAR,  27  C,  366  =  4 
C.W.N    252. 

(350)— 8.  59  — See  ESCAPE  FROM  LAWFUL 
CUSTODY,  5  M.  22  =  1  Weir  200. 

(351)— S.  59— See  Penal  Code,  as.  224,  225, 
29  A.  576=  A. W  N.  1907,  179  =  4  A.L.J.  483  =  6 
Cr.  L.J.  ]0. 

(352)— S  59— See  Penal  Code.  s.  225,  i 
Weir  209. 

(353)— S.  59  -See  Nos.  313,   314,  315-.  supra. 

(354)— Ss.  59,  239.  535 and  537— See  ESCAPE 
FROM  LAWUL  CUSTODY,  11  M.  441  =  1  Weir 
210  =  2  Weir  304. 

S.  60  (  =  1882,   B   60;  1872,    s.  101 ;    1861, 

8.  109). 

(355)— Ss.  60,  61  (  =  Crim.  Pro.  Code,  Act 
XXV  of  1S61,  ss.  109,  -i52)— Accused— Arrsst— 
Police  officer — Village  Police  Act  {Bombay  Act 
VIII  0/  1867)— 24  hours— Detention  by  Police- 
Computation  of  time— Time  required  for  carry- 
ing accused  to  Magistrate. — When  an  arrest  is 
made  under  s.  109,  Crim.  Pro.  Code,  by  an 
officer  of  the  District  Police  not  authorized  to 
make  an  enquiry  under  ch.  IX,  Crim.  Pro. 
Code,  such  police  officer  must  forward  the 
accused  "without  unnecessary  delay  "  to  a 
Magistrate  having  jurisdiction  or  to  the  officer 
in  charge  of  the  Police  Station.  He  has  no 
authority  to  detain  the  accused  psrson  for  24 
hours  under  s.  152,  Crim.  Pro.  Code.  When  a 
Police  officer  has  authority  to  make  enquiry 
under  oh.  IX,  Crim.  Pro.  Code,  the  24  hours  of 
detention  under  a.  152  are  to  be  counted  up  to 
the  lima  when  the  accused  person  leaves  the 
Police  Station  on  the  way  to  the  Magistrate. 
The  time  occupied  on  the  journey  to  the  Magis- 
trate is  not  to  be  counted  in  the  24  hours,  but 
it  is  the  duty  of  the  Magistrate  to  see  that  the 
time  so  occupied  is  reasonabld  with  reference  to 
the  distance  to  be  traversed  and  other  local 
considerations.  The  24  hours  during  which 
the  Village  Police  may  detain  an  accused  person 
under  (Bombay)  Act  VIII  of  1S67  are  not  to  be 
counted  in  the  21  hours  allowed  to  the  District 
Police  Officer  under  s.  152,  Crim  Pro.  Code. 
Criminal  Circular,  No.  1260  of  1869,  Rat. 
Un.  Of.  C.  22  =  Cr.  Rg.  14—9—1869. 
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(356)— Ss.  60,  61— See  POLICE,  A.W.N. 
1885,  59,  P.B. 

S.  61  (  =  1882,  8.  61;  1872,  8.  124,  para  (1); 

1861,  8.  152;. 

(3571— S.  61  — See  ACT  V  OP  1861,  s.  42,  36 
P.R.  1870,  Cr. 

(35S)— S.  61— See  Nos.  337,  355,  356,  supra 
and  1436,  infra. 

S,  62  (  =  1882,  8.  62;  1872,  s.  132,  para  (1); 

1861,  8.  160). 

(359)— Ss.  62,  143,  190,  191  and  598  (3)  — 
Police  Report — Transfer  of  case — Notice  —Held 
that,  under  s.  190  (6),  the  term  (Police  Report) 
does  not  necessarily  mean  only  a  Chalan,  but 
includes  also  a  report  by  the  Police  under  s.  62 
of  the  Code  of  Criminal  Procedure,  1898.  cl.  (c), 
of  the  former  section  cannot  possibly  cover  a 
case  of  information  derived  from  the  Police, 
and  does  not  oblige  a  Magistrate  to  proceed 
under  s.  191  of  the  Code  and  ask  the  accused 
whether  ho  consented  to  bo  tried  by  him.  Held, 
also,  that  the  rule  that  notice  slaould  be  given 
before  a  criminal  case  is  transferred  at  the 
instance  of  a  party  does  not  apply  where  the 
District  Magistrate  smo  moto  withdraws  it  to  his 
own  file  or  transfers  or  re-transfers  it  from  one 
Court  to  another  under  his  coutrol.  Held, 
further,  that  under  s.  528  (3)  "  reasons  "  for 
transfer  should  be  recorded  ;  but  the  defect  does 
not  necessarily  vitiate  the  order  of  transfer,  and 
the  superior  Court  can  call  for  the  reasons.  The 
provisions  of  the  Indian  law  in  regard  to  the 
transfer  of  criminal  cases  are  calculated  to  be 
u^ed,  and  are  in  practice  used,  not  to  further 
justice,  but  to  harass  and  annoy  opponents. 
abdulla  v.  Crown,  35  P.W  R.  1909,  Ci'.=3 
PR.  1910,  Cr.  =  4  Ind.  Cas.  1025  =  11  Cr.  L.J. 
150  =  164  P.L.R  1910.  (28  P.R.  1902,  Cr.,  24  M. 
317,  F.,  22  B.  549,  Disnp.  and  D.), 

(360)— S.  64- See  No.  273,  supra. 
S.  65  (  =  1882,  8.  65  ;  1872,  a.  166,  para  2). 

(361)— Ss.    65,  105— See    BOM.    ACT   IV 
1887,  ss.    4,5,6    and  7,9   Bom.    L.R.  695  = 
Cr.  L.J.  60  =  31  B.  438 

S.  67  (=1882,  s.  67  ;  1861,  a.  112j. 

(362)— S.     67  — St'e  FOREIGN   TERRITORY — 

Offences  committed  in,  Colm.  Dig.  Cr.  91 
of  1877. 

S.  68  (  =  1882.  8.  68;  1872,    ss.   152,    153; 

1861,  as.  69,70;. 

(363)—  S.  68— See  C0MPLAINT--PR0CEDURE 
on  receipt  of  Complaints,  5  B.H.C.Gr.  48. 

(364)— S.    68— See   PENAL    CODE,  s.    174, 
A.L.J.  263  =  A.W.N.  1904,  122. 

(365)— Ss.  68,  79  — See  ARREST,  27  C.  457. 

(36fi)— Ss.  68,  4  37— See  NOTICE,  6  A.  367  = 
A.W.N.  1881,  130, 

S.  69,   paras  (1)  (2)  (  =  1832.    8.    69  ;  1872. 

8.  1S4  ;  1861,  8.  71)  and  para  (3)  new. 

(367)— Ss.  69  and  70— See  NOTICE,  A.W.N. 
1882,  170. 
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S.  70    (  =  1882,8.  70;  1872,    s.    1S5  ;  1861, 

8.  71). 

(368)— S.  70-See  No.  367,  supra. 

(369i— Ss,  70,  342  (  =  Cnm.P/-o.  Cede,  1868), 
s.  273 — Reference  to  subordinate  Magistrate. — 
Under  s.  273,  a  full  power  Magistrate  tcay  refer 
for  ecquiry  to  a  subordinate  Magistrate  any 
criminal  case.  The  reference  may  be  (1)  for 
enquiry,  or  (2)  for  trial  by  the  Sub-Magistrate, 
(3)  with  a  view  to  commitment  either  to  a 
Court  of  Session  or  to  the  High  Court.  HIGH 
Court  Proceedings,  23rd  March  1869,  4 
JU.H  C.  App.  40. 

S.  78  (  =  1882,  8.   73;  1872,  a.  159:1881, 

8.  76). 

(370)— S.  75— Penal  Code,  s.  '225— Warrant, 
seal  of  Court  on,  if  essential — Effect  of  absence 
of  Seal — Arrest  made  tn  execution  of  ivarrant 
without  seal,  if  legal.— The  seal  of  the  Court  is 
essential  to  the  validity  of  a  warrant,  and  its 
absence  makes  the  warrant  void  and  an  arrest 
made  m  execution  of  such  warrant  is  cot  legal. 
MOHAJAN  Sheikh  v.  Emperor,  19  C.W.N. 
224  =  16  Cr  L.J,  336  =  28  Ind.  Cas.  672. 

(371)— Ss.  75, 16— Warrant  of  arrest— Resis- 
tance —  Endcrsernents  to  bail  jixmg  date  of 
appearance —  Warrant  if  remains  in  force  after 
expiry  of  date — Lapse  of  bail— Cider— Ss,  75and 
76,  Crim,  Pro.  Code,  construction  of — S.  76  (1), 
Crim.  Pro.  Cede,  is  permissive. — A  warrant,  on 
which  there  is  an  endorsement  for  bail  to  be 
taken  for  the  appearance  of  che  accused  on  a 
certain  date,  does  not  lapse  on  the  expiry  of 
that  date  ;  after  that  date,  only  the  direction  to 
take  bail  lapses,  but  the  warrant  continues  in 
force  until  it  is  cancelled  by  the  Courc  which 
issued  it  or  until  it  is  executed.  The  arrest  of 
an  accused  on  the  29th  October,  on  a  warrant 
issued  against  him,  with  an  endorsement  for 
bail  to  be  taken  ior  his  appearance,  on  the  26uh 
October,  is  not  illegal,  and  the  rescuing  and 
escape  of  the  accused  from  custody  are  punish- 
able under  ss.  225  and  224  of  the    Penal  Code. 

Eakshan  Singh  v.  King-Emperor,  13  C  W. 
N.  1091. 

(372)— Ss.  75,  80- S^e  Penal  Code,  s.  186, 
23  C.  896. 

(373)  —  Ss.  75  and  204 — Issue  of  ivarrants — 
Camellation — Isbue  of  summons  instead-  Dis- 
cretion—  Svffuitnl  cause. — A  Magistrate  has  a 
discretiou,  under  s.  204,  Cnm.  Pro.  Code,  on 
sufficient  cause  shown,  to  cancel  the  warrants 
issued  at  first  against  an  accused  person  and 
issue  summons  instead.  Cancellation  of  war- 
rants under  s.  75,  Crim  Pro.  Code,  advertert  to. 
IMPERATOR  V.  MUSSAMMAT  JaNAT,  1  S.L.R. 
Cr.  69  =  8  Cr.  L.J.  187. 

(374)— Ss.  75,  437,  438  (^ Crim.  Pro,  Code, 
1882,  ss.  75,  4.37,  438)  —  Power  of  superior 
Magistrates  to  direct  subordinate  Magistrates  to 
ssue  warrants. — A  District  Magistrate  has  not 
the  power  to  direct  a  subordinate  Magistrate  to 
re-issue  the  warrant  for  the  apprehension  of 
-certain  accused  persons,    when  the   latter   has 
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iss-ued  the  warrants  but  afterwards  cancelled 
the  same.  In  the  matter  cf  the  petition  of 
Guru  Charan  Aich,  l  C.W.N.  650. 

(375) -Ss.  75,  537— See  ACT  HI  OF  1867,  s.  5, 
23  P.B.  1910,  Cr.  =  8  Ind.  Cas.  137  =  85  P.L. 
R. 1910. 

(3761- Ss.  75  (2),  205  and  353— See  PaRDA- 
NASHIN  WOMAN,  20  P.W.R.  1908,  Cr. 

S.  76   (=1882,  s.    76;   1872,  s.  160 ;  1861. 

s.  181). 

(377)— S.  76— See  No.  371,  supra. 

(378)- Ss.  76,  81.  90,  91,160— See  WITNESS- 
MISCELLANEOUS  CASES,  24  0.  320=1  C.W.N. 
]£4. 

(379)  — Ss.  76.  90,  93  (  =  Crim.  Pro.  Code, 
1872,  ss.  160,  352,  355  and  1^5)— Arrest  of  wit 
nesses—Bail. — A  Magistrate  is  conopetent  to 
admit  to  bail  recalcitrant  witnesses  arrested 
under  ss.  352  and  355  (s.  90)  of  the  Crim.  Pro. 
Code  HIGHCOURT  PROCEEDINGS, IITH  May, 
1831,  No.  957,  2  Weir.  39. 

(380) -Ss.  76,  90,  93— See  Bail,  2   Weir  39. 

S.  77  (  =  1882.  8.  77;  1872,    ss.  161,    164; 

1861,  ae.  77,  79). 

(.381)— 8.  77— See  BuR.  ACT  I  OF  1899,  ss.  6, 
10  (a),  15  (2),  3  (a),  L.B.R.  1893—1900,  547. 

(382)— Ss.  77,  82,  83,  190  (c),  200  and  537— 
See  ARREST,  1  P.R.  1896,  Cr. 

(383)— Ss.  77,  83— Scope.— Ss.  77  and  83  of 
the  Crim.  Pro.  Code,  are  directory  and  not 
mandatory,  and  a  substantial  compliance  with 
their  provisions  is  sufficient.  MUHAMMAD 
YUSUFUDDIN  v.  EMPRESS,  1  P.R.  1896,  Cp. 

S.   79   (  =  1882,    8.  79;  1872,  s.  165  ;  1861, 

8   80). 

(3S4)— 8.  79— See  ARREST,  4  C.W.N.  85. 
(385)— S.  79— See  WARRANT,  5  C.W.N.  447. 
(386) -S.  79— See  No.  .365,  supra. 

S.  80   (  =  1882,  8.  80;  1872,  8,    176  ;  1861, 

s.  90). 

(387)-S.  80-See  Arrest,  26  C.  748  =  3  C. 
W.N.  741. 

(388)— 8.  80— See  Nos.  316,  344,  345,  372, 
supra, 

S.  81  (  =  1882,  8.  81  ;  1872,  8.  183  ;  1861. 

8.  97). 

(389) -S.  81— See  No.  378,  supra. 

S.  82  (  =  1882,  8.  82  ;  1872,  8.  167;  1861, 

a.  83). 

(390)— S.  82— Score.— 8.  82  is  essentially  an 
enabling  section,  and  from  the  fact  that  it 
only  provides  that  warrants  may  be  executed 
in  British  India,  the  inference  does  not  neces- 
sarily follow  that  it  positively  forbids  the 
execution  of  warrants  outside  British  India,  or 
that  warrants  which  are  meant  to  be  so 
enforced  are  ab  initio  illegal  and  void.  MUHAM- 
MAD YUSUFUDDIN  V.   EMPRESS,  1  P.R.  1896, 

Cr. 
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(391)— S.  82 -See  Sanction  TO  Prosecute 
—  Authorities  competent  to  grant 
SANCTION,  etc.,  7  M.H.G.  182. 

(392)— S.  82— See  No.  332,  supra. 

S.  83  (  =  1882,  8.  83  ;  1872,  sa.  168,170  ; 

1861,  HS.  86,  87). 

(393)— S.  83— Act  XIII  of  1859— Warrants 
under  Act—Cnm.  Pro.  Code  (1882),  s.  S3.— 
S.  83,  Crim.  Pro.  Code,  18S2,  is  applicable  to 
warrants  issued  under  ibe  provisions  of  Act 
XIII  of  1859.  GaurI  SHANKar  v.  Mata 
Prasad,  A, W.N.  1897,  220.  (20  M.  235,  Foil.) 

(394)— 8.  83— S^e  ACT  XIII  OF  1859,  20  M. 
235  =-  2  Weir.  40  =  1  Weir  697. 

(395)— S.  83— See  Nog.  96,  332,  383,  supra. 

S.  86  (  =  1882,  B.  86;  1872,  s.  170;  18S1, 

a.  84). 
(396)— 8.  86— See  No.  279,  supra. 

S,  87  (  =  1882,  8.  87  ;  1872,  as.  171,  353, 

1861,  88.  183,  1891. 
See  ABSCONDING  OFFENDER. 
See   ATTACHMENT, 

See  Proclamation. 

(397)— S.  87 — Procla77iation  for  person  abs- 
conding, requisites  of. — A  prcolamation  issued 
under  s.  87  o(  the  Code,  against  an  absconding 
person,  should  give  thirty  days'  time  for  his 
appearance  from  the  daf.e  of  the  proclamation. 
Where  this  is  not  done,  the  proceedings  are 
liable  to  be  set  aside.  In  re  SUBBA  NAICKEN. 
17  M.L.J.  438  =  6  Cr.  L.J,  332. 

(398.  3991  8.  87— See  No6.  302,  303,  supra 
and  697,  infra. 

(400) — Ss.  87  and  88 — Sale  on  aproclaination- 
not  published  in  accordance  iviths.  87 — Sziit  to 
set  aside  sale- — A  complaint  was  filed  against  the 
plaintifi  in  a  Cnmiual  Court.  On  his  not 
appearing,  that  Court,  acting  under  the 
provisions  of  ss.  87,  88,  Crim.  Pro.  Code,  attach- 
ed and  sold  the  property,  but  the  proclamation 
of  sale  was  not  published  as  required  by  s.  87. 
Held,  that  the  sale  was  a  nullity  and  passed 
no  estate  to  the  purchaser  who  was  bound  to 
enquire  whether  the  Court  had  issued  a  state- 
ment in  writing  to  the  efiact  that  the  proclama- 
tion was  duly  published.  MlAN  JaN  v.  ABDUL. 
27  A.  572  =  A.W.N.  1905,  102  =  2  A. L. J.  348  = 
2Cr,  LJ.  247  [jR.,  8  Cr.  L  J.  260  =  9  P.R. 
1908,  Cr.  =  22  P.W.R.  1908,  Cr.] 

(401)— Ss.  87,  88  {  =  Crim  Pro.  Code,  1872, 
ss.  171,  172) — Absconding  by  person  against 
whom  ivarrant  of  arrest  has  bean  issued— Penal 
Code,  s.  172. — A  person,  against  whom  a 
warrant  of  arrest  has  been  issued  and  who 
absconds,  should  be  dealt  with  under  the  Crim. 
Pro.  Code,  and  not  under  s.  172,  l.P.C.  QUEEN 
V.  Amirjan,7  N.W.P.  302.  [F.,  2  O.L.J.  625.] 

(402)— Ss.  87  and  88— Forfeiture  of  ancestral 
property  of  a  criminal,  subject  to  Punjab  Cus- 
tomary Law  for  absconding  o*  committing  a 
crime— Extent  of  his  interest  —Necessity — Sale — 
Right  of  his  reversioner— Full  owner  defined.  — 


Crira.  Pro.  Code  (Act  Y  of  1898)  -continued. 

Held,  by  the  majority  {Clark,  C.J. and  Chaiterji^ 
J.},  that,  when  the  ancestral  property  of  a  person 
subJ3ct  to  the  Punjib  Customary  Law  is  attach- 
ed and  sold  by  the  order  of  a  Criminal  Court 
under  the  Indian  Criminal  Law,  for  his  com- 
mitting a  crime  or  absconding,  the  sale  dispones 
of  the  life-interest  of  that  person  only,  but  not 
the  right  of  inheritance,  after  h'.s  death,  of  his 
male  lineal  descendants,  or  of  collaterals 
descended  from  the  original  holder  of  the 
property.  Johnstone,  J.,  contra.  Upon  such 
a  sale,  the  fee-simple  of  the  property  is  sold 
and  nothing  remains  for  the  heir  to  inherit. 
Per  Clark,  C.J. -The  reversioner  has  such 
indefioite  interest  in  the  ancestral  property 
that,  the  owner  in  possession  cannot,  by  his 
crime  or  absconding,  cause  that  interest  to  be 
forfeited.  Per  Chatterji,  J. — A  full  owner,  in 
jurisprudence,  is  a  person,  who  ha.sa  right  over 
a  determinate  thing,  indefinite  in  point  of  user, 
unrestricted  in  point  of  disposition,  and  un- 
limited in  point  of  duration,  or,  in  other  words, 
having  the  fullest  and  freest,  right  of  possession, 
enjoyment  and  disposition.  Principles  under- 
lying the  existing  law  must  be  extended  by 
analogy  and  other  approved  methods  to  new 
phases  of  affairs.  DlWAN  CHAND  v.  KING- 
Emperor,  19  P.W.R.  1908,  Cr.  =  15  P.R  1908, 
Cr.  =8  Cr.  L  J.  89.  (4  Bom.  L.R.  55,  R.;  24  M. 
161,  D.) 

(403)  — Ss.  87  a<id  88— Attachment  of  the  un- 
divided interest  m  a  joint  family  of  an  abscond- 
ing party.— S  88  is  not  intended  to  apply  to  an 
undivided  member  of  a  Hindu  joint  family,  for, 
his  interest  cannot  be  seized,  being  unascer- 
tained. A  receiver  cannot  be  appointed,  not 
can  an  order  be  made  prohibiting  the  payment 
of  rent  or  delivery  of  the  property  to  the 
managing  member  of  the  family.  Nor  can  the 
undivided  interest  of  the  absconding  per.aon  be 
sold  under  subs.  7  of  s.  88.  In  re  CHINNIYAN, 
2  Weir  43. 

(404)— Ss.  87,  83  {  =  Crim,  Pro.  Code,  1882, 
ss.  87  and  88) — Refusal  to  release  attachment. — 
As  the  attachment  of  property  under  s.  88, 
Crim.  Pro,  Code,  is  intended  to  enforce  the 
attendance  required  by  a  proclamation  issued 
unJer  s.  87,  it  is  illegal  to  wait  till  the  period 
specified  in  the  proclamation  has  expired  and 
to  order  attachment,  because  that  proclama- 
tion has  not  been  obeyed.  Where  a  Magistrate 
went  even  further  and  refused  to  release  an 
attachment  which  was  not  made  till  after  the 
appearances  of  the  psrsons  concerned,  the  order 
of  attachment  passed  by  the  Magistrate  was  set 
aside.  EMPRESS  v.  MULCHAND  PemrAJ,  6 
C.P  L.R.  38,  Cr. 

(405) -Ss.  87,  88  —  Absconding  to  avoid 
ivarrant— Proclamation—  Attachment  of  pro- 
perty —Procedure  in  issuing  proclamation  to 
be  strictly  folloioei. — A  warrant  issued  against 
the  applicant  for  an  offence  not  having  b=;en 
served  upon  him,  a  proclamation  was  issued 
under  s.  87  of  the  Crim.  Pro.  Code,  and 
the  immoveable  property  belonging  to  the 
applicant  was  attached  owing  to  his  non- 
appearance.     Later    on,    the    applicaDt     sut- 
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rendered  to  his  warrant.  He  was  tried  and 
acquitted.  He  then  applied  to  have  the  order 
of  attachment  set  aside.  Neither  the  procla- 
mation nor  its  copy  was  forthcoming.  Held, 
that  the  order  should  he  set  aside,  for  the  evid- 
ence was  not  sufficient  to  show  that  the  for- 
malities, prescribed  by  ss.  87  and  88  of  the 
Crim.  Pro.  Code,  were  observed  by  the  Court. 
In  proceeding  under  the  provisions  of  ss.  87 
and  88  of  the  Crim.  Pro.  Code,  the  Magistrate 
ought  to  take  particular  care  to  preserve  the 
proclamation,  and  the  record  must  be  so  clear 
as  to  satisfy  the  Court  that  all  the  legal  forma- 
lities were  duly  observed.  EMPEROR  v.  JINA 
Badhar,  ±i  Bom.  LR  163  =  14  Ind.  Cas.  757 
=  13  Cr.L.J.  293  =  1  Bom.  Cr.C.  104. 

(406)— Ss.  87,  88— See  ATTACHMENT,  9  C. 
861  =  12  C.L.R.  411. 

(407)— Ss.  87,  88,  89- ibscondingi  offender- 
Irregular  proclamation  —  Sale  of  property — 
Title  of  purchaser. — Where  the  property  of  an 
absconder  had  been  attached  and  sold,  and  had 
vested  in  a  third  person  (the  purchaser),  held, 
that  the  sale  could  nor  be  set  aside  on  the 
ground  of  irregularity  in  the  proclamation,  as 
the  property  had  vested  in  a  person  who  was 
not  a  party  to  the  proceedings  in  which  the 
proclamation  was  made.  ABDULLAH  v.  JlTD, 
22  A.  216  =  A. W.N.  1900,  28.  [R.,  12  Cr.  L. 
J.  142  =  9  Ind.  Cas.  826  =  8  P.  R.  1911  =  104  P. 
L.R.  1911  =  13  P.W.R.  1911.  Cr.  =  8Cr.  L.J. 
260  =  9  P.R.  1908  =  29  P.W.R.  1908,  Cr.] 

(408)— Ss.  87,  88  and  89— See  ABSCONDING 
OFFENDER,  22  A.  216  -  A.W.N.  1900,  2«,  19 
M.  3  =  2  Weir  40  =  1  Weir  86. 

(409) — Ss.  87,  88,  90— Isswe  o/  warrant  and  \ 
attachment  after  issue  of  summons — Conditions  \ 
necessary— Failure  to  comply  with  provisions 
before  issue  of  warrant  or  attachment — Effect — 
Procedure  in  cases  of  warrant. — Held  that, 
according  to  the  fourth  schedule  of  the  Code  ot 
Criminal  Procedure,  1898,  the  Magistrate 
ought,  in  the  absence  of  any  special  grounds 
mentioned  in  s.  90,  to  issue  a  summons-  He 
ought  not,  after  the  issue  of  a  summons,  to 
order  the  issue  of  a  warrant,  unless  he  first 
placed  on  record  his  reasons  for  considering  that 
the  accused  had  been  duly  served  and  that,  in 
spite  of  such  service,  he  had  failed  to  appear 
without  reasonable  excuse.  To  lay  a  founda- 
tion for  the  issue  of  a  proclamation  under 
s.  87  with  an  accompanying  order  of  attach- 
ment under  s.  83  of  the  Code,  it  is  neces- 
sary to  comply  strictly  with  the  provisions 
of  the  law  relating  to  the  issue  of  a  warrant  in 
a  case,  where  a  summons  is  the  ordinary  mode 
of  enforcing  attendance.  Those  provisions 
have  been  embodied  in  the  Code  to  safeguard 
the  rights  of  the  subject  and  anything  done  in 
defiance  of  them  can  have  no  force.  Obiter  :  — 
Just  as  in  the  case  of  the  summons,  so  in  the 
case  of  the  warrant,  before  the  Magistrate  could 
proceed  under  the  above  sections,  he  is  bound 
to  satisfy  himself  that  the  accused  was  abacond- 
jng  or  concealing  himself  for  the  purpose  of 
^voiding  the  execution  of  the  warrant.  Yasin 
g^HAN  V.  Empebor,  5  N.L.R.  J25, 


(410)— Ss.  87,  88,  90— Absconding  ol  accused 
— Issue  of  warrant  of  arrest  in  lieu  of  summons 
— Iroclamaticn  and  attachment. —  When  a 
Magistrate  is  asked  to  proclaim  an  accused 
person,  he  should  first  take  evidence  that  the 
person,  has  absconded,  and,  when  the  abscond- 
ing is  proved,  he  should  record  evidence  of  the 
ofience  under  s.  512.  Then,  if  he  considers 
there  is  sufficient  prima  facie  proof  of  the  oSence, 
he  can  proceed  under  ss.  87  and  88,  and, 
in  the  absence  of  such  proof,  he  should  refuse 
to  issue  either  proclamation  or  attachment. 
Magistrates  must  also  use  their  discretion, 
towards  refusing  to  proclaim  an  accused  when 
the  oSence  is  a  petty  one,  A  warrant  of  arrest 
cannot  be  issued  in  cases  in  which  a  summons 
should  ordinarily  issue,  unless  the  summons 
should  be  proved  to  have  been  duly  served  in 
good  time,  and  a  Police  Officer's  report  that  he 
served  the  summons  is  not  evidence  of  service 
of  the  summons  under  ol.  (b)  of  s.  90  of  the 
Code.  KING-EMPEROB  v.  PO  Nl,  3  L.B.R. 
116. 

(411)— Ss.  87,  88,  90,  436  and  437— See 
Absconding  Offendeb,  15  P.R.  1893,  Cr. 

(412)— Ss.  87,  88,  190— See  ABSCONDING 
Offender,  29  C  417  =  6  C.W.N.  630. 

(413)— Ss.  87,88.  435,  439,  512— Absconder — 
Seizure  of  property  of — No  proceedings  taken 
under  s.  87  or  88 — Decree  by  Civil  Court — 
Attachment  before  judgment  at  the  instance  of 
decree-holder — Order  under  0.  XXI,  r  52,  Civ. 
Pro.  Code,  1908— Service  upon  District  Magis- 
trate— Sub=equent  application  jor  proclamation 
and  sale — Obstruction  by  District  Magistrate — 
Application  to  District  Magistrate  not  to  obstruct 
— Dismissal — Bevision  by  Chief  Court — Claim 
of  Government  not  established  till  attachment  by 
creditor  —  Creditor'' s  claim — Preference  of  Police 
Act  V  of  1861,  ss.  25,  26.— On  29-8-1911,  the 
house  of  one  T  was  searched  and  a  large  quan- 
tity of  opium  was  found.  After  the  search  T 
and  H  absconded  and  certain  property  said  to 
belong  to  them  were  seized  by  the  Police.  On 
2-9-1911,  one  S  instituted  a  suit  against  T  and 
H  and  obtained  on  27-9-1911  a  decree  against 
them.  On  2  9-1911  an  order  for  attachment 
before  judgment  of  the  property  seizd  by  the 
Police  was  made  and  on  9-9-1911,  an  order  of 
attachment  was  issued  on  the  District  Magis- 
trate and  on  the  District  Superintenaent  of 
Police  under  O.  XXI,  r-  52,  Civ' Pro.  Code.  On 
the  back  of  the  order  the  District  Magistrate 
wrote  as  follows  : — '  None  of  this  pr^^perty  is  to 
be  touched  until  the  Government  claim  is  first 
satisfied."  On  4-10-1911,  8  applied  for  procla- 
mation and  sale  of  the  attached  property.  The 
Sub-Divisional  Judge  refused  to  take  action  till 
the  matter  was  settled  by  the  District  Magis- 
trate or  between  the  District  Magistrate  and 
S.  S  laid  an  appeal  before  the  Divisional 
Court.  This  appeal  was  pending.  On  23-11-1911, 
B  applied  to  the  Sessions  Judge  praying  that 
the  District  Magistrate  be  asked  not  to  obstruct 
the  process  of  Sub-Divisional  Court.  On 
25-9-1911,  proceedings  were  taken  before  the 
Additional  Magistrate  of  B,  to  record  evidence 
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under  8,512,  Grim.  Pro.  Code,  and  to  take 
action  under  ss.  87  and  88  of  the  same  Code. 
No  action  was  taken  under  s.  87  or  a.  88  till 
4-12-1911.  But  the  property  was  on  19-2-1912 
declared  to  be  at  the  disposal  of  the  Government. 
8  had  a!so  made  an  application  to  the  District 
Magistrate  on  5- 10- 191 1  praying  that  he  might 
either  withdraw  his  objection  or  allow  the  sale 
to  proceed  pending  the  determination  by  a  pro- 
per tribunal  of  the  rights  of  Government  and  of 
himself.  The  application  was  refused.  Held,  on 
a  report  by  the  Sosaions  Judge  for  the  orders  of 
the  Chief  Court,  that  the  application  of  5th 
October  arad  the  District  Magistrate's  order 
constituted  a  proceeding  within  the  meaning 
of  ss.  435  and  439,  Crim.  Pro.  Code,  and  that 
the  Chief  Court  bad  power  to  interfere  in  revi- 
sion. Held,  also  (i)  that,  because  at  the  time 
of  the  attachment  and  application  for  sale,  no 
action  had  bee  '  taken  by  Government  under 
S9.  87  and  88,  Grim.  Pro.  Code,  no  rights  had 
accrued  to  the  Government  under  s.  88  (7)  ; 
(ii)  that  S  had,  when  he  applied  for  the  sale 
of  the  goods,  established  a  right  to  have  the 
tight,  title  and  interest  of  T  and  H  in  them 
sold  by  the  Civil  Court,  and  that  this  right  was 
such  a  claim  as  is  contemplated  by  s.  26  of  the 
Police  Act ;  and  (iii)  that,  as  Government  had 
established  no  right  on  the  5th  October,  1911, 
though  they  established  such  a  right  subsequent- 
ly, the  order  passed  by  the  District  Magistrate 
on  the  application  of  5th  October  1911,  made  by 
S,  was  improper,  and  ojight  to  be  set  aside. 
SUBRAMANYAM  CHETTY  V.  EING-EMPBROR, 

6  L.B.R.  57  =  13  Cr.  L.J.  568  =  15  Ind.  Cas.  981 
=5  fiur.  L.T.  113. 

(414)— Ss.  S7,  88,  537  (  =  Crim.  Pro.  Code, 
1882,  ss.  87,  88  and  537) — Proclamation  for  the 
appearance  of  an  absconding  person— Failure  to 
comply  with  provisions  of  the  section. — S.  87 
prescribes  a  certain  rule  with  regard  to  time 
and  place.  In  respect  of  these  matters,  the 
section  is  imperative  and  the  neglect  of  the  rule 
with  regard  to  time  is  no  more  excusable 
than  would  be  the  neglect  of  the  rule  requiring 
publication  in  two  places.  Such  an  irregularity 
cannot  ba  cured  by  s.  537  of  the  Code.  The 
penal  consequences  of  a  disobedience  to  such  a 
proclamation  cannot  be  visited  on  the  person 
disobeying  such  an  order.  In  re  KOATHOOR 
SuBBAYYAR's  Estate,  5  M.L.J.  215. 

(415)— Ss.    87,     112,     243— See     SECURITY 

Proceedings,  17  M.L,J.  438=6  Cr.L.J.  332. 

(416)— Ss.  87  and  537— See  IRREGULARITY, 
19  M.  3  =  2  Weir  40  =  1  Weir  86. 

S.  88  =  (1882,  s.  88;    1872,  as,  172,  353; 

1861,  3.  184). 
See  ABSCONDING  Offender. 

See  ATTACHMENT. 

See  Proclamation. 

(417)- S.  88  (  =  Cn»i.  Pro,  Code,  1882,  s.  88) 
— Scope  of  the  section, — There  is  nothing  in 
the  language  of  s.  88  to  restrict  the  meaning  of 
the  word  "  property,"  and  it  includes  the  rights 
and  interests  of  persons  who,  as  members  of  an 


undivided  family,  are  jointly  entitled  to  the 
property  of  the  family.  CRIMINAL  REVI- 
SIONAL  Case,  No.  560  of  1883,  2  Weir  43, 
Foot-note.     (9  C.  861,  £>.) 

(418) — S.  88 — Attachment  of  property — Claim 
by  third  person — Duty  of  Magistrate-— Rights 
of  claimant — Civil  suit. — Where  the  District 
Magistrate  attached  the  property  of  an  abs- 
conder under  s.  88  of  the  Crim.  Pro.  Code,  a 
claim  made, to  such  property  of»nnot  be  investi- 
gated by  the  Magistrate.  But  the  Magistrate 
should  stay  the  sale  to  gi v  e  the  cl^iimant  time  to 
establish  his  right  ;  and,  if  the  Magistrate  errs, 
the  remedy  of  the  aggrieved  party  is  by  civil 
suit    and     not  by    criminal    revision  petition. 

8u  We  v.  King-Emperor,  i  L.B.R  109. 

(419) — S.  88 —Suit  by  real  owner  for  posses- 
sion and  mesne  profits  and  damages. — Where 
immoveable  property,  believed  to  belong  to  an 
absconding  accused,  was  attached  and  placed 
at  the  disposal  of  the  Government,  under  s.  88, 
Crim.  Pro.  Code,  and  where,  notwithstanding 
a  notice,  under  s.  4  21.  Onm.  Pro.  Code,  by  the 
real  owner  of  the  property,  the  Collector  of  the 
district  did  not  repudiate  his  connection  with 
the  property  after  due  enqanry  of  title,  a  suit 
against  the  Government  and  the  person  at 
whose  instance  the  criminal  proceedings  were 
instituted  for  the  recovery  of  possession  of  the 
property,  with  mesne  profits  and  damages  done 
to  the  property,  while  it  was  at  the  disposal  of 
the  Government,  can  be  maintained  by  the 
real  owner.  SECRETARY  OF  STATE  FOR 
India  in  Council  v.  Jagat  Mohini  Dassi, 
28  C.  540  =  6  C.W.N.  175.  (12  W.R.  329.  R.) 
iR.,  6  Bom.  L.R.  131,  9  C.W.N.  7.36,  12  Cr. 
L.J.  392  =  11  Ind.  Cis.  256  =  U.B.R.  1910,  I, 
66.] 

(420) — S.  88 — Claim  to  attached  property  by  a 
third  parly— Procedure — Remedy  of  unsuccess- 
ful claimant. — Where  property  is  a«  tached  under 
s.  88,  Crim.  Pro.  Code,  as  the  property  of  the 
accused,  and  another  person  claims  it  as  his  and 
not  the  accused's,  it  is  proper  to  give  the  claim- 
ant an  opportunity  of  establishing  his  right, 
although  no  provision  is  expressly  made  for  such 
cases  in  the  Crim.  Pro.  Code.  If,  however,  a 
claim  is  put  forward  which  the  Magistrate  has 
not  enquired  into  or  has  rejected,  the  claimant's 
remedy  is  by  civil  suit  against  the  Secretary  of 
State  and  the  person  at  whose  instance  the 
attachment  was  effected.  NGA  Po  AUNG  v. 
King-Emperor,  U.B.R.  (1910).  4th  Qr.,  p.  66 
=  11  Ind.  Cas.  256  =  12  Cp  L.J.  392.  (20  M. 
88,  28  C.  549,    R.) 

(421)— S.  88— See  Nos.  24,  302,  303,  400  to 
414,  supra  and  697  infra. 

(422) — Ss.  88,  89 —Irregularities  in  proclama- 
tion and  sale — Right  of  civil  suit  — The  provi- 
sions of  the  Crim.  Pro,  Code  do  not  bar  the 
right  of  civil  suit  for  the  recovery  of  property 
sold  under  the  provisions  of  ss,  88,  89,  on  the 
ground  that  the  proclamation  and  sale  were 
absolute  nullities  on  account  of  material 
irregularities.  ABDUL  v.  Kazim  Begam,  A. 
W.N.  1904,  189.  [F.,  27  A.  572  =  A.W.N.  1905» 
102  =  2  A.L.J.  348=  2  Ct.L.J.  247.] 
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(423)  — Ss.  88,  80— Accused,  absconding  of —  | 
Proclamation  by  Magistrate — Attachmeyit  of  pro-  •< 
perty  —  Proceedings  to  release  attachment —  1 
Period. — Under  s.  89  of  the  Crim.  Pro.  Code,  it  I 
is  necessary  that  the  proof  that  the  accused 
person  has  not  absconded  should  be  offered  or 
given  within  two  years  of  the  date  of  the  attach- 
ment. It  is  not  enough  to  show  that  within  that 
period  the  accused  person  appeared  voluntarily 
or  was  apprehended  or  brought  before  the  Court. 
The  adverbial  phrase  "  v/irhin  two  years  from 
the  date  of  the  attachment"  qualified  not  only 
the  word  "  appears"  but  also  the  word  "  proves" 
which  is  connected  with  the  word  "  appears"  by 
theconjunci,ion  "and."  For  the  purposes  of  the 
section,  it  is  not  necessary  that  the  absconding 
accused  should  himself  personally  apply  for  the 
restoration  of  his  property  ;  the  application  can 
be  made  by  any  one  on  his  behalf.  The  section 
contemplate'?  and  requires  proof  that  the  offender 
did  not  abscond  or  conceal  himself  for  ihe  pur- 
poses of  avoiding  arrest,  and  that  he  had  not 
auch  notice  of  the  proclamation  as  to  enable 
him  to  attend  within  tbe  time  specified.  In  re 
NILKANTH     RAMCHANDRA      KULKARNI,      13 

Bora.  L.R.  175  =  2  Bom.  Cr.  Caa.  36  =  19  Ind. 
Caa.  333  =  14  Cr.L,  J.  237. 

(424)— Ss.  88,  89— See  ABSCONDING  OFFEN- 
DER, 6  A.  487  =  A.W.N.  1884.  214.  7  W.R.  Cr. 
35,9  0.861  =  12  C  LR.  411,  4  M.H.C.  App.  48. 

(425)— Ss,  88,  89,  439— Absconder's  property 
attached  and  sold— Sale  once  effected  cannot  be 
set  aside — Locus  standi  of  thira  fMrty. — One  G, 
accused,  absconded,  and  his  property  was 
attached  under  s.  88  of  the  Crim.  Pro.  Code. 
Subsequently,  certain  occupancy-rights  held  by 
him  were  sold  by  order  of  tbe  District  Magis- 
trate to  one  H.S.,  a  Z/iairi.  K.B.,  a  collateral 
of  G.,  made  an  application  praying  that  the 
order  sanctioning  the  sale  be  set  aside  and  that 
the  occupancy-rights  in  question  be  sold  to  him. 
The  District  Magistrate  forwarded  these  proceed- 
ings for  the  order  of  the  Chief  Court,  recommend- 
ing that  the  sale  to  H  3.,  who  was  a  non- 
agriculturist,  be  set  asioe  and  a  fresh  sale  made 
in  favour  of  K.B.  Reld,  that  there  was  no  pro- 
vision of  law  under  which  the  Chief  Court 
acting  in  the  exercise  cf  its  powers  under  s.  439 
of  the  Crim.  Pro.  Code,  could  set  aside  the  sale. 
S.  89  of  the  Code  provides  for  applications  by 
the  absconding  offender  only  for  restoration  of 
the  property  attached,  and  no  provision  is  made 
for  claims  by  third  parties  to  such  property. 
Once  the  sale  of  the  property  has  been  duly 
effected,  it  cannot  be  set  a^ido  even  at  the 
instance  of  the  absconder.  EMPEROR  v. 
GAMAN,  104  P.L  R.  1911  =  9  Ind  Caa  826  =  12 
CrL.J.  142  =  13  P. W.R.  1911  =  8  P.R.  1911. 

(426)— Ss.  88.  89,  523,  512  and  517— See 
ATTACHMENT,  L.B.R.  1893— 19(X),  324. 

(427)— Ss.  88  and  386— See  ABSCONDING 
OFFENDER,  20  M.  88  =  2  Weir  42. 

(428)— Ss.  88,  435  and  i39  — Magistrate  in- 
vestigating claims  of  third  parties  to  property 
attached  belonging  to  absconding  accused — Juris- 
diction of  Chief  Court  to  interfere  in  revision. — 


The  Chief  Court  has,  under  s.  439,  Crim.  Pro, 
Code,  jurisdiction  to  interfere  in  revision  with 
the  order  of  a  Magistrate,  under  s.  88,  Crim. 
Pro.  Code,  attaching  and  selling  the  property  of 
an  absconder  and  adjudicating  on  the  rights  of 
lessees  of  the  land  so  attached  and  sold,  such  an 
order  being  a  proceeding  within  the  meaning  of 
s.  435  of  the  Code.  Held,  that  tho  crder  of  the 
Magistrate  should  be  amended  by  ordering  that 
the  sale  be  subject  to  the  right  of  the  lessees  to 
remain  in  possession  until  the  expiry  of  the 
term  of  the  lease.  IDAM  DiN  v.  KlNQ- 
EmperOR,  9  PR.  1908,  Cr.  =  29  P.  W.R  1908, 
Cr.  =  8Cr.L.J.  260.  (7  W.R  85,  Cr.,17W.R. 
10  Cr.,  6  A.  487,  22  A.  216,  27  A.  572,  20  M. 
88,  Cited  and  Dist.) 

— S.  89  (  =  1882,  8.  89;  1872,  ss.  173,  354;  1861, 
BB.  185,  190). 

(429)— S  89— See  Nos.  24,  407,  408,  422  to 
426,  supra. 

— S.  90  (  =  1882.  8.  90  ;  1872.  as.  148,  150.  156, 
352,  353  ;  1861,  sa.  260,  273,  188,  191,  285,. 

(4.30) — S.  90 — Issue  of  warrant  for  arrest  of 
witness  when  illegal — Omission  to  record  rea- 
sons for  issue  of  warrant — See  PENAL  CODE, 
s.  225-B,  15  C.W.N.  1001  =  11  Ind.  Cas.  593  = 
12Cr.L.J.  409  =  38  C.  789, 

(431)~S.  90-See  Nos.  116.  120,  378,  379, 
380,  409,  410,  4)1,  supj-a  and  612  infra. 

(432)-Ss.  90,  107,  112,  114 -See  SECURITY 
FOR  GOOD  BEHAVIOUR,  A.W.N.  1896,  73. 

(433)— 8s.  90  and  342— See  CONTEMPT  OP 
COURT,  4  M.H.C.  App.  51. 

(434»  — Ss.  90,  342— See  FALSE  EVIDENCE, 
24  P.R.  1870,  Cr. 

(435) — Ss.  90  and  iSl —Issue  of  warrant  in 
lieu  of  summons  ■  Penal  Code,  s.  Hi— Magis- 
trate not  to  try  certain  offences  committed  in  con- 
tempt  of  his  authority. — A  Magistrate  taking 
coguizanoe  of  an  offence  in  which  a  summons 
should  ordinarily  issue  may  not  issue  a  warrant 
for  the  arrest  of  the  accused,  without  previously 
recording    in    writing     the    reasons     therefor. 

Queen  Empress  v.  ANANT  Parshad.  S,  C. 
99  Oudh. 

S.  91  (  =  1882,  8.  91). 

(436) — S.  91 — Process  for  compelling  attend- 
ance of  witness. — A  Magistrate,  being  of  opinion 
that  there  was  reason  to  believe  that  an  im- 
portant witness  in  a  case  ponding  before  him 
might  be  kept  out  of  the  wav  by  interested 
persons,  took  a  bond  from  a  mukhtar  by  which 
he  undertook  to  produce  the  said  witness  when- 
ever called  upon  during  the  pendency  of  the 
case.  Held  that  such  a  bond  was  not  open  to 
objection  upon  the  ground  that  no  security  for 
her  appearance  has  been  taken  from  the  wit- 
ness herself.  QueEN-EMPRESS  v.  KAZIM 
HUSSAIN,  A.W.N.  1901,  35. 

(437)— S.  91— See  No.  378,  supra. 

S.  98  (—1882,  a.  93  ;  1872,  ss.  158.  183  ; 

1861.  88.  75,  79.) 
1       (438)- S.  93— See  Nos.  379,  380,  supra. 
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S.  94    (  =  1882,  8.  94;  1872.  b.  363  ;  1861, 

.    B.  142). 

(439) — S.  94 — Inspection  of  accused's  books 
by  prosecution  at  office  of  accused's  lawyers. — 
It  is  notsopen  to  a  Magistrate  to  issue  an  order 
allowing  the  prosecution  to  inspect  the  entries 
in  the  books  of  the  accused,  relating  to  the 
subject  matter  of  the  charge,  at  the  offices  of 
the  accused's  lawyers.  In  re  LAKHMIDAS 
NARANJI,  5  Bom.L.R.  978.  (8  W.R.  Or.  174, 
15  C.  109,  R.)    [R.,  5  Bom.  L.R.  1032.] 

(440) — S.  94 — Scope  of  section. — 8.  94  deals 
with  documents  forming  the  subject  of  a 
criminal  offence  as  also  with  documents  which 
are  or  can  be  used  only  as  evidence  in  support 
of  a  prosecution.  The  question  whether  the 
production  of  a  particular  document  or  book  is 
necessary  or  desirable  for  the  purposes  of  any 
trial,  is  one  which  must  be  decided  by  the 
Magistrate  before  he  orders  its  production,  and 
in  determining  the  question  he  has  to  exercise 
his  discretion  judicially,  in  the  sense  that  he 
must  satisfy  himself  that  the  document  or  book 
has  a  bearing  upon  and  is  relevant  to  the  case. 
When  he  has  so  satisfied  himself,  his  jurisdic- 
tion to  order  its  production  comes  into  play, 
and  that  carries  with  it  the  jurisdiction  to  allow 
the  prosecution  the  right  of  inspection.  In  re 
Lakhmi  Das  Naranji,  5  Bom.  L  R.  980. 

(441)— S.  94 — Production  of  document  or  other 
thing  incriminating  accused — Issue  of  summons 
to  accused  for — Whether  permissible. — It  is 
competent  to  a  Magistrate  to  issue  summons 
to  an  accused  person  under  m.  94,  Grim. 
Pro.  Code,  to  produce  a  document  or  other 
thing,  the  production  of  which  might  tend  to 
incriminate  him.  SUBEY  KONDAREDDI  v. 
Emperor,  13  Cr.  L.3.  493  =  15  Ind.  Gas.  493 
=  37  M.  112.  (15  C.  109.  F.;  19  C.  52,  R.;  12  C. 
W.N.  1016,  8  C.L.J.  320,  8  Gr.  L.J.  224,  Not 
jolloiced.) 

(442)— 8.  94— Se^  PRODUCTION  OF  DOCU- 
MENT, 12  C.W.N.  1016  =  8  C.L.J.  320  =  8  Cr. 
L.J.  224. 

(443) — Ss.  94,  96— Search-warrants — Desi- 
rability of  issuing — Duty  of  Court. — It  is  neces- 
sary that  power  to  issue  search-warrants'should 
be  given,  but  it  should  not  be  exercised  without 
full  appreciation  of  the  gravity  of  the  step  and 
after  the  Court  has  come  to  the  conclusion  that 
the  step  is  really  necessary  in  the  ends  of  jus- 
tice, and  it  is  highly  desirable  that  the  person 
against  whom  it  is  about  to  issue  should  have 
the  protection  of  the  complainant  being  com- 
pelled to  state  on  oath  the  grounds  for  such  an 
order.  MuL  Chand  v.  KiNG-EMPEROR,  8 
A.L.J.  517  =  12  Cp.  L.J.  173  =  9  Ind   Gas.   991. 

(444)— Ss.  94,  96— See  8EARCH  WARRANT, 
22  B.  949, 

(445)— Ss.  94,  96,  190  (c),  5d7— Search-war- 
rant, under  s.  96— Magistrate's  jurisdiction  to 
issue— Cognizance  of  an  offence  under  s.  190  (c) 
— Information,  nature  of,  upon  which  cogni- 
zance could  be  taken— Record  of  the  informa- 
tion— How    much  should   be   recorded.  —  The   I 
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District  Magistrate,  on  receiving  information 
of  the  commission  of  an  offence,  cannot  issue  a 
search  warrant  under  s.  96,  para  (1),  Crim.Pro. 
Code,  before  he  has  acted  judicially  upon  the 
information  so  received  (a).  To  justify  a  Magis- 
trate in  taking  cognizance  of  an  offence  under 
s.  190  (c).  Grim.  Pro.  Code,  upon  information 
received  from  any  person  other  than  a  police 
officer,  the  information  need  not  contain  all 
the  allegations  necessary  to  be  proved  to  esta- 
blish the  offence  ;  it  is  sufficient  if  enough  is 
alleged  to  justify  the  Magistrate  in  dealing 
judicially  with  the  matter.  What  allegationa 
or  how  much  of  the  information  should  be 
recorded  by  the  Magistrate  in  such  a  case,  it  is 
difficult  to  lay  down  in  general  terms  ;  but  when 
it  is  found  that  the  recorded  information  is 
sufficient  to  justify  the  Magistrate  in  consi- 
dering that  a  prima  facie  case  has  been  made 
out,  the  High  Court  will  not  interfere  with  the 
Magistrate's  action  in  taking  cognizance  under 
8.  190  (c).  8.  537,  Crim.  Pro.  Code,  cannot 
give  legal  effect  to  a  defective  warrant. 
RASH  BEHARY  LAL  MANDAL  V.  EMPEROR, 
33  G.  1076=12  GW.N.  1073  =  8  Cr.  L  J.  233. 
[R.,  13  Cr.  L.J.  693=16  Ind.  Gas.  501  =  23  M. 
L.J.  32  =  16  C.W.N.  865  =  12  M.L.T  171  =  10 
A.L.J,  193  =  1912  M.W.N.  760=14  Bom.  L.R. 
717  =  10  C.L.J.  231,  14  Cr.  L.J.  5  =  16  G.L.J. 
467  =  17  C.W.N.  238  =  18  Ind.  Cas.  149.] 

(446)~Ss.  94,  96,  192— Account  books,  pro- 
duction of — Procedure  to  be  followed — Valuable 
security — Title  page  of  account  bcok  signed  by 
partners— Petial  Code,  ss.  30,  177. — The  com- 
plainant complained  before  a  Magistrate  that 
the  accused  had  fraudulently  tampered  with 
the  account  books  of  a  partnership  business. 
The  Magistrate  directed  the  police  "  to  enquire 
and  report  and  to  take  possession  of  the 
khata  books."  The  Magistrate  not  being  satis- 
fied with  the  police  report  submitted  to  him, 
referred  the  case  to  an  Honorary  Magistrate 
for  further  enquiry  and  report.  The  Honorary 
Magistrate  reported  that  the  charge  was  not 
"  utterly  devoid  of  foundation."  The  Magis- 
trate then  directed  the  issue  of  process  for  the 
attendance  of  the  accused  to  answer  a  charge 
under  s.  477,  Penal  Code.  Held,  that  the 
order  upon  the  police  to  take  possession  of  the 
account  books  of  the  firm  was  illegal,  and  that, 
if  their  production  was  necessary,  the  Magis- 
trate should  have  issued  either  a  summons  to 
produce  under  s.  94  or  a  search-warrant  under 
s.  96  of  the  Crim.  Pro.  Code.  Held,  also,  that 
the  order  directing  the  Honorary  Magistrate  to 
enquire  and  report  was  one  not  authorized  by 
law,  and  that,  if  the  Magistrate  thought  proper 
to  refer  the  case  to  some  other  Magistrate  for 
an  enquiry  other  than  a  local  investigation,  he 
should  have  transferred  the  case  under  s.  192  of 
the  Crim.  Pro.  Code,  to  such  Magistrate,  not 
for  report,  but  for  disposal.  A  title  page  of  an 
account  book  of  a  firm,  containing  the  names 
of  the  several  partners  and  showing  the  amount 
of  capital  contributed  by  each,  if  signed  by  the 
partners,  may  be  a  valuable  security  within  the 
meaning  of  s.  30,  Penal  Code.     Hari  CHARAN 
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GoRAi  V.  Srish  Chandra  sadhukhan,  7 
iDd.  Cas.  747  =  11  Cr.  L.J.  525. 

[Uli—Ss.  94,  96,  342—'  A  person  '  in  s.  96, 
whether  includes  an  accused  person — Summons 
for  production  of  documents,  etc.  —  Search- 
warrant  whether  enforceable  against  accused 
persons— Court's  power  to  invoke  aid  of  others  in 
reaiing  and  understanding  contents  of  docu- 
ments.—In  taking  action  under  s  96,  Crim. 
Pro.  Code,  the  Court  is  authorised  to  go  as  far 
as  is  physically  possible  in  that  search.  The 
accused  can  perhaps  defeat  the  Court  by  con- 
cealing or  destroying  the  document,  etc.,  or  by 
having  it  concealed  or  destroyed,  taking,  of 
course,  the  consequences  of  such  action  just  as 
the  accused  in  the  dock  cau,  when  questioned, 
under  s.  342,  thwart  the  Court  in  its  search  for 
the  truth  by  answering  falsely  or  refusing  to 
answer.  But  the  mere  fact  that  the  accused 
can  so  defeat  or  thwart  the  Court  is  no  reason 
for  hoiding  that  the  Court  is  debarred  from 
going  as  far  as  the  sections  specifically  allmo. 
The  words  '  a  person  '  in  s.  96  include  a  person 
accused  in  the  case.  When  the  premises  to  be 
searched  are  those  of  the  accused  parson,  the 
warrant  need  not  be  only  for  the  finding  of 
the  document,  etc.,  in  respect  of  which  the 
alleged  oSence  has  been  committed.  The 
words  '  document  or  thing  '  in  the  .section  are 
general  and  seem  to  cover  any  document  the 
production  and  inspection  of  which  are  neces- 
sary cr  desirable,  or  will  serve  the  ends  of  justice. 
(15  C.  109,  38  C  304,  41  C.  261,  12  G.W.N. 
1016,  9  Ind.  Cas.  564.  37  M.  112,  5  Bom.  L. 
E.  980,  R.)  The  Court  has  the  power  to  invoke 
the  aid  of  persons  cipabla  of  helping  it  to  read 
and  understand  the  contents  of  the  books, 
etc.,  found.  MUNICIPAL  COMMITTEE,  JHANG 
V.  MUHAMMAD  HAYAT,  36  P.R.  1914,  Cr. 

(448)— Ss.  94,  96,  517,  523— Security  required 
for  production  of  ornaments,  validity  of. — Where 
a  Magistrate  thinks  that  a  criminal  ofience  has 
been  committed  in  respect  of  certain  articles, 
he  has  power  to  proceed  under  s.  94  of  the  Coda 
and  to  direct  their  production  in  his  Court  for 
the  purpose  of  any  investigation  or  trial  into 
that  o6ence,  and,  on  failure  of  the  party  in 
whose  possession  the  articles  then  ara  to  pro- 
duce them,  to  proceed  under  s.  96  or  any  other 
section  in  the  Code  in  order  to  secure  their  pro- 
duction. There  is  no  section  of  the  law  enabling 
him  to  demand  security  from  the  person  in 
possession  of  the  articles  for  their  production, 
when  required.  An  order  of  that  kind  passed  in 
his  judicial  capacity,  after  taking  cognisance  of 
the  oSence  and  after  having  postponed  the  trial, 
pending  the  reference  by  the  complainant  to  the 
Civil  Court,  cannot  be  considered  as  an  execu- 
tive order.  PURNA  CHANDRA  BaNDOPADHYA 
V.  SASI  BHUSAN  MULLICK,  7  C.W.N.  522. 
(449) — Ss.  94,   98,  165  —  Search    by  police 

officer Search  for  stolen  property  loithout  loar- 

rant,  if  legal— Right  of  private  defence.— 8.  165 
of  the  Crim.  Pro.  Code  does  not  authorise  a 
general  search  foe  stolen  property.  It  speaks  of 
9,  specific  document  or  thing  which  may  be  the 
subject  of  Bummons  or  order  under  s.  94.   S.  94 


does  not  refer  to  stolen  articles  or  to  any  in- 
criminating document  or  thing  in  the  posses- 
sion of  an  accused  person,  S.  165,  therefore, 
does  not  authorise  a  search  for  stolen  property 
in  the  house  of  an  absconding  ofiender.  And  if 
there  is  no  search-warrant  under  s.  98,  the 
search  is  not  a  legal  search,  and  the  occupiers 
of  the  house  had  a  right  of  private  defence  in 
resisting  it.  BAJRANGI  GOPE  v.  EmPEBOR,  9 
Ind.  Cas.  64  =  15  C.W.N.  343  =  12  Cr.  L.J.  8  = 

13  C.L.J.  639  =  38  C.  304.  (12  C.W.N.  1016, 
8  C.L..J.  320,  8  Cr.  L.J.  224,  Rel.   on.)  [Expl, 

14  Cr.  L.J.  405  =  17  C.W.N.  1209  =  20  Ind.  Cas. 
229.] 

(450)— Ss.    94,    99  —  See    INSPECTION    OP 

Documents,  15  C.  109,  19  c.  52. 

(451)— S3.  94,  105  and  165— See  ACT  XI  OF 
1878,  s.  25.8  C.L.J.  75. 

(452) — Ss.  94,  165,  scope  of — Search  for  speci- 
fied article  only — Article  in  possession  of  accused 
if  can  be  searched  for — General  search  for  stolen 
property  if  authorised. — Where  a  Sub-Inspector 
of  Police  searched  the  house  of  one  S  who  had 
been  charged  with  criminal  breach  of  trust  in 
respect  of  a  sum  of  money  and  the  object  of  the 
search  was  to  discover,  the  money  and  a  bag  in 
which  it  was  contained,  and  in  the  course  of  the 
search  one  of  the  petitioners  cut  the  Sub-Ins- 
pector with  a  sickle  on  the  hand  and  the  other 
knocked  him  down,  and  they  were  convicted 
under  ss.  332,  353,  I.P.G.  :  Held— thsit  the 
search  was  covered  by  s.  165,  Crim.  Pro.  Code, 
and  the  convictions  under  ss.  332,  353,  were 
right.  That,  under  ss.  94,  165,  Crim.  Pro.  Code, 
a  search  can  be  made  for  a  stolen  article  or  in- 
criminating document  or  thing  in  the  possession 
of  an  accused  person,  but  one  of  the  safeguards 
which  the  Legislature  provides  against  abuse  is 
that  the  search  must  be  for  a  specified  article 
or  thing  and  not  a  search  for  stolen  property 
generally.  BiSSAR  MiSSER  v.  EMPEROR,  17 
C.W.N.  1209  =  14  Cr.  L.J.  405  =  20  Ind.  Cas. 
229  =  41 C.  261. 

S.    96   (  =  1882,   8,    96;    1872,  Ss.   336, 

368,  363,  1861,  as.  268,  114). 

See  SEARCH  Warrant. 

See  Warrant. 

(453)— S.  96— Issuing  of  search  warrant — 
Discretion. — The  first  para  of  s.  96,  Crim.  Pro. 
Code,  requires,  as  a  condition  precedent  to  the 
issue  of  a  search  warrant,  that  the  Court  must 
have  reason  to  believe  that  the  person,  against 
whom  the  warrant  is  issued,  is  not  likely  to 
produce  the  document  or  thing  in  his  possession, 
as  required  by  the  summons  or  order  under  s.  94 
or  requisition  under  s.  95  (1)  served  upon  him, 
or  that  he  is  not  likely  to  produce  it,  should 
such  summons  or  order  or  requisition  be  served. 
In  re  Manekji  80RABJI  CAPTAIN,  5  Bom.  L. 
R.  1032. 

(454) — S.  96 — Transfer  of  complaint  by  Dis- 
trict Magistrate  to  Deputy  Magistrate  for  dis- 
posal— Issue  of  search  warrant  by  Deputy 
Magistrate — Omission  to  examine  complainant 
on  oath. — Where  a  District  Magistrate  trans- 
ferred a  complaint  to  the  Deputy  for  enquiry 
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and  disposal,  and  the  latter,  without  examining 
the  complainant  on  oath,  issued  a  search 
warrant  under  s.  96,  Crim.  Pro.  Code.  Held, 
that  the  issue  of  the  search  warrant  was  illegal, 
and  that  the  warrant  should  be  discharged.  In 
re  SiNAGURUNATHA  PlLliAl,  7  Ind.  Cas.  895 
=  8  M.LT.  416  =  1910  M.W.N.  818=11  Cr.  L. 
J.  535.  U3  M.  18,  F.). 

(455)— S.  96  (  =  Cnw.  Pro.  Code,  1882,  s.  96) 
— Search  warrant. — S.  96,  Crim.  Pro.  Code, 
authorizes  and  compels  the  production  in  Court 
of  the  property  in  respect  of  which  a  search  war- 
rant is  issued,  but  when  property  not  alleged  to 
be  stolen  is  in  the  hands  of  third  parties,  such 
production  can  only  be  sought  for  the  purpose 
of  evidence,  and  ought  not  to  be  granted  for  the 
sole  purpose  of  attaching  property  the  title  to 
which  is  in  dispute.  J«9'eBHANJI,  Rat.  Uo. 
Cr.  C.  677  =  Cr,  Rg.  43  of  1893. 

(456)— S.  96  {  =  Crim.  Pro.  Code,  1882,  s.  96) 
— Issziing  search  warrant. — Under  the  provi- 
sions of  s.  96,  it  is  lawful  for  a  Magistrate  to 
issue  a  warrant  for  the  search  and  production 
of  anything  before  him,  when  he  considers  that 
such  production  is  necessary  for  the  purposes 
of  investigation  or  inquiry  under  the  Code.  . 
Nor  is  it  obligatory  upon  him  to  wait  until  a 
preliminary  inquiry  is  held  and  all  the  witness- 
es for  the  prosecution  are  examined  and  cross- 
examined.  Such  a  restriction  would  often  tend 
to  defeat  the  object  with  which  search  warrants 
are  authorised  to  be  issued.  The  Magistrate 
is  entitled  to  act  upon  information  which  he 
considers  credible,  provided  that  there  is  a 
complaint  before  him,  and  the  complainant  is 
examined  by  him  on  solemn  affirmation  in  the 
manner  prescribed  by  the  Code-  QUEEN 
EMPRESS  v.  MAHANT  OP  TiRUPATI,  13  M, 
18  =  2  Weir  44.  [F.,  11  Cr.  L.J.  535  =  7  Ind. 
Cas.  895  =  8  M.L.T.  416  ;  R.,  22  B.  949.] 

(457) — S.  96 — Search  warrant,  if  can  be  ad- 
dressed to  accused  for  production  of  document — 
Penal  Code,  s.  175.— A  search  warrant  under 
s.  96  of  the  Crim.  Pro.  Code  cannot  be  ad- 
dressed to  an  accused  person  on  his  trial,  and 
he  cannot  be  prosecuted  under  s.  175,  Penal 
Code,  because  of  his  failure  to  produce  the 
document  msntioned  in'  the  warrant.  RAJ 
Chandra  v.  Hara  Kishore,  12  Cr.  L.J.  98 
=  9  lad.  Cas.  564. 

(458  and  459)— S.  96 -See  Nos.  443  to  447, 
supra,  and  489,  infra, 

(460)— Ss.  96,  99,  104  (  =  Crim.  Pro.  Code, 
Act  X  of  1882,  SB.  96,  99.  lOi)— Production  of 
accmmt  books — Procedure. — Where  a  Presidency 
Magistrate,  on  a  telegram  from  a  District 
Magistrate  requiring  him  to  take  possession  of 
the  account  books  of  a  certain  person  and  to 
send  them  to  him,  summoned  the  person  to 
produce  the  same  and  sent  them,  on  produc- 
tion, to  the  District  Magistrate,  held  that  the 
procedure  was  illegal.  S?.  96  and  99  of  the 
Crim.  Pro.  Code  did  not  apply,  since  there  was 
DO  search  warrant,  and  s.    1()4  did  not  apply, 
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since  the  Magistrate  had  no  authority  to  sum- 
mon the  production  of  the  books  and  send  them 
out  of  his  jurisdiction.  hi  re  PerimanaND 
Keshowji,  Rat.  Un.  Cr.  C.  880  =  Cr.  Rg.  2 
of  1897. 

(4611—88.  96,  100— See  PRIVATE  DEFENCE, 
EIGHT  OF.  11  C.W.N.  836  =  6  C.L.J.  127  =  6 
Cr.  L.J.  38. 

(462)— Ss.    96.    105,    165— Tort— Trespass— 
Hotise  search  by   Magistrate— Statutory  justifi- 
cation—Indian Arms  Act  (XI  of  1878),   s.  25 — 
Arms,   general  search  for— Grounds  of  belief, 
recording  of—"  Court,  "  luhen  a  Magistrate  is — 
Judicial   Officers'   Protection    Act    (XVIII    of 
1850),  s.  1 — Acts,  executive   or  judicial— Malice 
—Bona  ^Ae^- Damages — Costs  of  appeai—Cioss 
objections.  —  Held    (Brett,   J.,    dissentiente) . — 
When  a  statute  creates  a  special  right,  but  cer- 
tain   formalities  have    to   be    complied    with, 
antecedent  to  the  exercise  of  that  right,  a  strict 
observance  of  the  formalities  is  essential  to  the 
acquisition  of  that  right.     In  a  general   search 
for  arms  under  s.  25  of  the  Indian   Arms  Act, 
1878,  the  Magistrate  holding  such  search  must 
first  record  the  grounds  of  his  belief  as  directed 
therein,  in  order  to  avail  himself  of  the  protec- 
tion of  that  section   from  the  consequences  of 
his  action.     A  Mrigistrate  can  only  conduct  a 
search  under  s.  105,  Crim.  Pro.  Code,  when  he 
is  competent  to   issue  a  search  warrant  under 
s.  96  of  that  Code  which  applies  to  the  issue  of 
a  search  warrant  by  the  Court.     Per  Maclean, 
O.J. — Where  there  are  special  provisions  in  an 
act  of  the  Legislature  dealing  with  the  case   of 
a  search  for  arms  and   laying  down   what  are 
the  conditions  precedent  to  the  making  of  such 
a  search,  and   there   are  general  provisions   in 
another  Act  of    the    Legislature   dealing  with 
searches  generally,   and,  in   point  of  fact,    the 
search  was   one  made   for  arms,   it  ought — in 
the  absence  of  evidence  to  show  that  the  search 
was  made  under  the  general  as  opposed  to   the 
specific  legislation — to  be  taken  that  the  search 
was  not    made    under    the   general  provisions 
authorising  searches,    and  especially  so,   when 
the  search  was  made  by  one  who,  in  the  circum- 
stances, had   no    power   of  search   under    the 
general  provision  as  to   searches.     The  scheme 
as  regards  searches  under  the  Code  of  Criminal 
Procedure   is   as   follows  .• — (1)    the   Court  can 
issue  a  search  warrant  under  s.  96;    or  (2)  in 
lieu  of  that,  the  Magistrate  may  himself  search 
under  s.  105;  and  (.3)  s.  165  deals  with  searches 
by  a  police-officer   and  not  by  a    Magistrate. 
The  duties  of  a  Magistrate  in  this  country   are 
at  once  executive  and  judicial.     If  a   search   is 
conducted   by    a    Magistrate  in  his  executive 
capacity,  he  cannot  rely  on  Act  XVIII   of  1850 
as  a  protection  from  the  consequences  of  hold- 
ing  a  search.     Per   Harrington,    J. — Where  a 
statute  authorises  the  doing  of  an  act  which  is 
prima  facie  a  wrong  to  an  individual,  the  doer 
must  comply  strictly  with  the  conditions  impos- 
ed by  the  statute,   if  he  desires'  to  rely  on  the 
statute    as    a    justification    for    his    act.     A 
l\Iagistrate     cannot      be     said     to    be   acting 
judicially  in  directing    a  search   to  be  made 
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without  any  proceeding  having  been  instituted 
before  him  which  he  would  be  called  on  to 
determine  judicially.  The  respondent,  though 
successful,  was  not  allowed  his  costs  for 
pressing  charges  of  malice  against  the  appellant 
which  were  held  to  be  unfounded.  L.O. 
Clarke  v.  Brojendra  Kishore  Roy 
CHOWDHRY,  36  C.  433  =  13  C.W  N.  438  =  9C. 
L  J  293  =  5  M.LT.  367  =  2  Ind.  Cas.  436.  (17 
Q.B.D.  338;  15  C.  109,  5  Bom.  L.R.  980,  E.) 
[R.,  11  Gr.  L.J.  205  =  5  Ind.  Cas.  714  =  4  P.W. 
R.  1910,  Cr.] 

(462-a)— S.  98— See  Nos.  449,  supra,  and  468, 
infra. 

(463)— Ss.  98,  lOO-Warrant  under  s.  100, 
legality  of,  when  drawn  up  on  a  printed  form 
under  s.  98— Resistance  to  warrant — Offence 
—See  Penal  Code,  ss.  H7,  332,  16  C.W.N 
336  =  13  Ind.  Cas.  1002  =  13  Cr.  L.J.  186. 

S.  99  (  =  1882,    8.  99;  1872,  ss.   373,374; 

1861,  s.  119). 

(464)— S.  99— See  Nos.  450,  460.  supra. 
S.  100  (  =  New). 

(465> — S.  100 — Complaint  by  guardian  of 
wrongful  confinement — V\  arrant  for  production 
of  ward — Groiun-up  ward  voluntarily  appearing 
and  denying  alUgations  of  wrongful  confinement 
— Proceedings  directed  to  be  stayed — Guardian's 
civil  remedy. — A  search  warrant  was  issued 
for  the  production  of  a  ward,  alleged,  by  the 
complainant  as  his  guardian,  to  have  been 
wrongfully  confined.  The  boy,  who  was  quite 
grown  up  and  able  to  look  after  himself,  volun- 
tarily appeared  and  denied  the  complainant's 
allegations  of  wrongful  confinement.  Held 
that,  under  the  circumstances,  the  Magistrate 
should  have  declined  to  take  any  further  action 
in  the  criminal  proceading,  leaving  the  com- 
plainant to  take  such  civil  action  as  he  may  be 
advised  for  the  recovery  of  the  person  of  the 
ward  under  s.  25  of  the  Guardian  and  Wards 
Act  (VIII  of  1890).  IMPERATOR  v.  PiRU,  2 
S.L.R.  2,  Cr.  =  10  Cr.  L.J.  219. 

(466)— S.  100— See  SEARCH  WARRANT,  2 
S.L.R.  2,  Cr.  =  10Cr.  L.J.  219. 

(467)— S.  100- See  Nos.  4,  461,  463,  supra, 

(468)— Ss.  100,  98,  552—  Application  under 
s,  552 — Jurisdiction  of  Magistrate  to  issue  search 
warrant  under  s,  100—  Warrant  under  s.  100 
drawn  up  on  printed  form  used  under  s.  98  with 
the  necessary  alterations — Destruction  of  original 
warrant  by  the  accused— Presumption — Resist- 
an-ce  to  execution  of  such  warrant  —Offence — 
Ssrl47,  332,  Penal  Code. — A  filed  an  application 
pu  porting  to  be  made  under  s.  552,  Crim.  Pro. 
Code,  alleging  wrongful  detention  of  his  wife. 
The  Magistrate  examined  the  applicant  on  oath 
and  recorded  the  facts  alleging  such  wrongful 
detention  and  directed  the  issue  of  a  search- 
warrant  under  s.  100,  Crim.  Pro.  Code.  It 
appeared  that  there  was  no  printed  form  of  a 
warrant  under  s.  100,  and  the  warrant  was 
drawn  up  on  a  printed  form  used  under 
8.  98  with  the  necessary  alterations  to  make  it 
conform  to  the  provisions  of  the  former  section. 


Held,  that  the  Magistrate  had  jurisdiction  to 
issue  a  search-warrant  under  s.  100,  and  that 
the  form  under  s.  98  used  with  the  necessary 
alterations  was  not  illegal  and  that  any  resist- 
ance thereto  was  therefore  an  ofience. 

Where  such  a  warrant  was  snatched  away 
and  destroyed  by  the  accused  persons,  lield,  it 
must  be  presumed  that  it  contained  the  sub- 
stance cf  what  is  set  out  in  s.  100,  although 
admittedly  it  was  drawn  up  on  a  form  used, 
under  &.  98,  and  that  it  contained  the  neces- 
sary alterations.  GORA  MlAN  v.  ABDUL 
MAJID,  39  0.  403.  (6  C.LJ.  127,  D.). 

S.  102  (  =  1882,  s.  102  ;  1872,  bs.  382—384  ; 

1861,  ss.  122—124). 

(468-a)— S.  102- See  No.  1492,  infra. 

(469)— Ss.  102,  103— Search  by  the  Police 
who  should  be  called  as  witnesses  to — Burma 
Gambling  Act,  applicability  of  the  sections  to 
searches  under. — The  provision  of  ss.  102  (2)  and 
103  of  the  Code,  which  regulate  searches  made 
under  s.  6  of  the  Burma  Gambling  Act, 
obviously  contemplate  that  two  respectable 
inhabitants  of  the  locality,  unconnected  in  any 
way  with  the  Government  and  its  officers, 
should  be  called  in  to  witness  every  search 
made.  So,  the  calling  in,  and  employment  of, 
headmen  of  wards  as  witnesses  for  a  search  is 
against  the  above  provisions  ;  and  the  premises 
so  searched  could  not,  therefore,  be  deemed  to 
have  been  duly  entered  and  searched  under 
s.  6  of  the  Burma  Gambling  Act,  so  as  to  afford 
room  for  the  presumption  under  s.  7  that  the 
place  was  a  common  gaming  house.  AH  SHEE  v. 
King-Emperor,  3  L.B.R.  229  =  4  Cr  L.J.  390. 
[R.,  7  Cr.L.J.  87  =  4  L  B.R.  121,  7Cr.L.J.479  = 
14  Bur.L.R.  81  =  4  L.B.R.  213<  7  Cr.L.J.  488  = 
4  L.B.R.  227,  15  Cr.L.J.  441  =  24  Ind.  Cas.  321.] 

(470)— Ss.  102  and  103— See  ACT  I  OF  1878, 
ss.  14.  15  and  16,  4  L.B.R.  121  =  14  Bur.  L.R. 
202  =  7  Cr.  L.J.  87. 

(471)— Ss.  102,  103— See  BUR.  ACT  I  OF 
1899,  ss.  6,  7,  4  L.B.R.  134  =  7  Cr.  L.J.  411. 

S.  103  (  =  1882,  s.  103;  1872,  s.   385;  1861, 

s.  125). 

See  Search. 

(472)— S.  103— Search  list  —  Evidence  — 
Whether  search  list  the  only  evidence  of  its  eon- 
tents. — The  contents  of  a  search  list  need  not  be 
proved  by  the  search  list  alone.  '  External 
evidence  of  its  contents  is  admissible.'  ELA- 
mathan  v.  Emperor,  11  Cr.L.J.  136=5  Ind. 
Cas.  438  =  7  M.L.T.  362. 

(473) — S.  103 — Search  of  stolen  property — 
Selection  of  witnesses  to  the  search. — S.  103, 
Crim.  Pro.  Code,  requires  the  officer  about 
to  make  the  search  to  call  upon  two  or  more 
respectable  inhabitants  of  the  locality  in  which 
the  place  of  the  search  is  situate  to  attend  and 
witness  the  search.  There  is  nothing  in  that 
or  in  any  other  section  of  the  Code  to  justify 
the  view  that  the  required  witnesses  are  to  be 
selected  by  any  person  other  than  the  officer 
conducting  the  search.  QueeN-EmPBESS  v. 
Raman,  21  M.  83=2  Weir  503. 
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(474)— S.  103 — Search  list — Admissibility  in 
evidence — Evidence  Act,  s,  91.— The  search  list 
prepared  under  s.  103,  Crim.  Pro.  Code,  is  pro- 
per evidence  of  the  matters  which  it  should 
contain,  viz.,  the  properties  found  and  the  place 
where  they  were  found.  In  re  MAMMADI,  2 
WeiF  47  =  2  Weir  515. 

(475)— S.  10^— Ward  and  village  headmen, 
whether  competent  tvitnesses  to  search  under 
s.  103,  Crim.  Pro,  Code  —  Oambling  Act',  searches 
under— Competency  of  witnesses. — The  mere 
fact  that  ward  and  village  headmen  are  appoint- 
ed by  Government  does  not  disqualify  them  as 
witnesses  to  a  search  under  s.  103,  Ccim.  Pro. 
Coda.  In  theory,  at  any  rate,  the  ward  headman, 
like  the  village  headman,  is  chosen  for  his 
"  respectability,"  the  very  quality  which  is 
contemplrited  by  s.  103.  It  is  true  that  the 
actual  appointment  of  ward  headman  and 
village  headmen  is  made  by  the  Deputy  Com- 
missioner, but  they  are  not  officials  in  the  same 
sense  as  salaried  servants  of  Government,  and 
their  usefulness  lies  chiefly  in  the  fact  that  they 
are  spokesmen  and  representatives  of  the  people 
in  their  charge  and  intermediaries  between  them 
and  the  various  Government  Departments. 
Hence,  it  cannot  be  said  that  the  mere  fact  of 
their  appointment  by  Government  should  be 
regarded  as  a  bar,  Held  also,  the  existence  of 
obligations,  similar  to,  though  somewhat  wider 
than,  those  imposed  by  ch.  IV  of  the  Crim. 
Pro.  Code  on  landholders  and  private  indivi- 
duals, in  the  case  of  ward  and  village  headmen, 
does  not  disqualify  them  in  the  matter  of 
searches  under  the  Gambling  Act.  PAW  YA  v. 
King-Emperor,  U.B.R.  1908,  2nd  Qr.,  Gam- 
bling 1.  IF.,  12  Cr.  L.J.  251  =  10  Ind.Cas.  796 
=  4  Bur.  L.T.  91,  15  Cr.  L.J.  441  =  24  Ind. 
Cas.  321.] 

(476)— S.  103--" Locality"  meaning  of-'Search- 
es— Evidence  Act  (I  o/  1872),  s.  8,  ExpL  2— 
Admissibility — In' ormer^  s  statement — Inference. 
—The  word  "  locality  "  in  s.  103  of  the  Crim. 
Pro.  Code  does  not  mean  the  same  quarter  of 
the  town  as  the  place  which  is  searched.  An 
informer's  statement  to  the  Police  that  he  had 
purchased  opium  from  the  accused  is  in- 
admissible, unless  it  was  made  in  the  presence 
of  the  accused.  The  finding,  in  this  case,  of 
marked  coins  on  the  accused  and  of  opium  on 
the  informer  are  circumstances  from  which,  it 
may  fairly  be  inferred  that  the  accused  sold  the 

opium.    AH  sein  v.  Emperor,  12  Cr,  L.J. 
479  =  12  Ind.  Cas.  87. 

(477)— S.  IQZ— Burma  Gambling  Act  (I  of 
1899),  s.  1— Presumption — S.  lOd—Wityiesses  to 
search — "Respectable  inhabitants"  meaning  of, 
— Per  Parlett,  Young  and  Ormond,  JJ.  {Hart- 
noU,  Offg-  C  J.,  and  Robinson,  J-,  dissenting). 
— Ward-headmen  in  towns  other  than  Rangoon 
are  competent  witnesses  of  searches  under 
s-  103,  Crim.  Pro.  Code.  Per  Young,  J. — It  is 
beyond  the  province  of  the  judiciary  to  construe 
the  word  "  Respectable"  in  s.  103,  Crim.  Pro. 
Code,  as  meaning  "  respectable  and  independent 
or  unconnected  with  the  Police."     Tl  Ya  v. 
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Emperor.  15Cr.  L.J.M1  =  24  Ind.  Caa.  321  = 
7  Bur.  L.T.  143,  F.B.  (4  L.B.R.  213,  P.B.= 
14  Bur.  L.R.  81  =  7  Cr.  L.J.  479,  U.B.R.  1908, 
2ndQr.,  Gambling,  p.  1=8  Cr.  L  J.  413.  10 
Ind.Cas.  796  =  4  Bur.  L.T.  91  =  12  Cr.  L.J. 
251,  79  L.J.K.B.  905  =  (1910)  A.C.  409  =  103 
L.T.  81  =  54  8  J.  599  =  26  T. L.R.  526,  22  Q.B. 
D.  513  =  58  L.J. Q.B,  174  =  60  L.T.  772  =  37  W. 
R.  315,  3  Q.B. D.  346  =  47  L.J.M.C.  541  =  37 
L.T.  784  =  29  W.R.  314,  3  C. P. D.  439  =  47  L.J. 
C.P.  761  =  39  L.T.  349  =  27  W.R.  136,  1  B.  & 
0.123  =  25  R.R.  321  =  107  E.R.  47  =  2  Doul. 
&o.  Ry.  211  =  1  L.J.K.B.  (O.S.)  26  ;  53  L.J.Q. 
B.  185  =  12  Q.B.D.  176  =  49  L.T.  764  =  32  W.R" 
546,  B.) 

(478)— S.  103— Search  under  s.  16  of  Opium 
Act  to  be  made  in  accordance  with — See  ACT 
I  OF  1878,  s.  16,  U.B.R.  1892—1896,  Vol.  I, 
135. 

(479)  — S.  103— Police  ofiaoer  adding  new  items 
to  the  list  of  things  seized  at  a  search — ESect — 
Validity  of  search— S^'e  BUR.  ACT  I  OF  1899, 
ss.  3,  6,  7,  7  Bur.  L.T.  163  =  15  Cr.  L.J.  523  = 
24  Ind.  Cas.  835. 

(480)— 8.  103— Sfi«  BUR.  ACT  I  OF  1899, 
3.  6,  U.B.R.  1897—1901,  Vol.  I,  218. 

(481)-S.  103— See  BUR.  ACT  I  OF  1699, 
ss.  6  and  7,  14  Bur.  L.R.  81  =  4  L.B.R.  213  =  7 
Cr.  L.J.  479. 

(482)— S.  103— Meaning  of  "respectable  in- 
habitants "—Who  are  competent  to  witness 
search— See  BUR.  ACT  I  OF  1899,  s.  7,  10  Ind- 
Cas.  796  =  12  Cr.  L.J.  251. 

(483)— S.  103— See  Nos.  317,  469,  470,  471, 
supra,  and  1462,  infra, 

(484)— Ss.  103  and  \m— Evidence  Act  (I  of 
1872),  s.  91— Search-list— Parol  evidence  of  the 
contents  of,  whether  admissible. — The  provisions 
of  s.  91  of  the  Evidence  Act  do  not  apply  to  the 
case  of  a  search- list  prepared  under  s.  103  of 
the  Crim.  Pro.  Code.  When  a  search  has  been 
conducted  under  s.  103,  Crim.  Pro.  Code,  other 
evidence  can  be  given  regarding  the  things 
seized  in  the  course  of  the  search  and  regarding 
the  places  in  which  they  were  respectively 
found,  than  the  list  which  the  law  in  the  section 
directs  to  be  drawn  up  containing  these  parti- 
culars. Ii  the  narrative  of  an  extrinsic  fact  has 
been  committed  to  writing,  it  may  be  proved  by 
parol  evidence,  even  though  such  writing  is 
required  by  law.  In  re  SOLAI  NAICK,  8  Ind. 
Cas.  178  =  8M.L.T.  451  =  llCr.  L.J.576  =  21M. 
L.J.  281.  (7  B.H.C.  45  at  p.  63,  R.), 

(485)— Ss.  103,  342— Search-  '  Respectable' 
persons  in  the  locality,  who  are — See  BUR.  ACT 

1  OF  1899,  88.  6,  7,  11,  8  Ind.  Cas.  988  =  11  Cr, 
L.J.  746. 

(486)— 8.  103  (1)— See  ACT  I  OF  1878,  s.  9, 

2  O.C.  99. 

S.  104  (  =  1882,  8.  104  ;  1872,  s.  367). 

(487) — S.  104 — Impounding  a  document. — A 
District  Magistrate  could  not,  under  s.  104, 
impound  any  document  which  had  been  pro- 
duced in   a  pending  case    before  a  Subordinate 
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Magistrate,     BYAS     HARDEO  DAS    v.    KING- 
EMPEROR,  1  A.L.J.  607. 

(488)— 8.  104— See  No.  460,  supra. 

(489)— 8s.  104,  96— See  PRACTICE  AND 
PROCEDURE,  L.B.R.  1872—1392,  354. 

S.  103  (  =  1882.  s.  105;  1872,  a.  378). 

(490)— 3.  105- See  Chemical  Examiner's 
Report,  10  C.  1026. 
(491)— S.  105-SeeNos.  361,  451,  462,  suirra. 

S.  106  (  =  1882,  8.    106;  1872,  sa.  489,  490  ; 

1861,  ss.  289,  281). 
See  Security  Bond. 
See  Security  for  Good  Behaviour, 
See  Security  Proceedings. 
See  Security  to  keep  the  Peace. 

(492) — S,  106 — Security  to  keep  the  peace  on 
conviction — Offence  not  coming  within  the  terms 
of  s.  106  — Duty  of  Magistrate  to  record  finding 
of  jacts  which  make  the  section  applicable, — 
When  a  person  is  convicted  of  oflences  which 
do  not,  in  themselves  and  apart  from  any  other 
incidents,  come  within  the  terms  of  s.  106,  it 
is  incumbent  upon  the  Magistrate  to  record  a 
clear  finding  with  respect  to  the  facts,  which, 
in  his  opinion,  make  that  section  applicable  in 
the  case  BaiDYANATH  MAJUMDAR  v.  NibA- 
ran  Chandra  Gope,  30  C.  93  =  6  C.W.N.  471. 
(26  G.  93,  .P.)  [Diss.,  33  A.  771  =  12  Or.  L.J. 
405  =  8  A.L.J.  925  =  11  Ind.  Cas,  589  ;  F.,  7  G. 
L.J.  172  =  7  Gr.  L.J.  200;  B.,  29  M,  190.  8  G.W. 
N.  517,   9  O.G.  381.] 

(493) — S.  106 — Order  under  the  section  on  con- 
viction for  house-trespass. — An  order,  under 
s.  i06,  Grim.  Pro.  Code,  can  be  passed  against  a 
person  who  has  been  convicted  of  house-trespass, 
if  he  committed  it  with  the  object  of  causing 
hurt.  Tarini  CHARN  Mundle  v.  gourikant 
Biswas,  7  C.W.N.  23,  [Diss.,  9  Or.  L.J.  88  = 
4  Ind.  Cas.  616  =  19  M.L.J.  66  =  4  M.L.T.  468.] 

(494)~S.  106— Order  under  the  section  on 
conviction  iinder  s.  153,  J.P.C  — A  conviction 
'for  an  offence  under  s.  153,  I.P.G.,  does  not 
warriiut    an    order  under    s.  106,    Crim.  Pro. 

Code.    Emperor  v.  husain  Bakhsh,  29  A. 
S69  =  A.W.N.  1907,  171  =  6  Cr.  L.J.  14. 

(495; — S.  \0Q— Order  under,  on  conviction 
under  ss.  143,  379,  2.P.C.— A  conviction  under 
s.  143,  or  s.  379,  Penal  Code,  is  not  of  itself 
sufficient  to  sustain  an  order  under  s,  106 
Crim.  Pro.  Code,  although  such  conviction, 
coupled  with  findings  bringing  the  case  within 
the  scope  of  s.  106,  may  sustain  an  order  under 
that  section  ;  but,  in  such  cases,  those  findings 
must  be  clear  and  explicit ;  and,  moreover,  if 
the  finding  bo  that  the  accused  was  guilty  of 
the  offence  of  criminal  intimidation,  the 
conviction  must  also  be  of  criminal  intimida- 
tion in  order  to  sustain  an  order  under  s.  106. 

Kishorb  Sirkar  v,  King-Emperor,  8  C.W. 
N.  317.  [2^.,  7   C.LJ.    172  =  7  Gr.  L.J.  200] 

(496)— S.  106 — Security  to  keep  peace  on 
conviction  for  offences  not  involving  a  breach  of 
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the  peace — Absence  of  finding  that  breach  of 
peace  had  been  committed— Order  under,  when 
could  be  passed, — Where  certain  persona  con- 
victed of  theft,  of  mischief  and  of  being 
members  of  an  unlawful  assembly,  were  ordered 
to  furnish  security  to  keep  the  peace  without 
an  express  finding  that  a  breach  of  the  peace 
had  been  committed  by  them,  held  that  the 
offences  for  which  they  were  convicted  did 
not  necessarily  involve  a  breach  of  the 
peace,  and,  in  the  absence  of  an  express  finding 
that  a  breach  of  the  peace  had  been  committed 
by  them,  the  order  under  s.  106,  Crim.  Pro. 
Code,  should  be  set  a?ide.  [R.,  9  O.G.  381,  29 
M.  190  =  3  Gr.  L.J.  461,  8  C.W.N  517.] 
Quccre  :■ — Whether,  in  a  casein  which  a  person 
is  not  accused  of  an  offence  involving  a  breach 
of  the  peace,  or  of  taking  unlawful  measures 
with  the  evident  intention  of  committing  the 
same,  but  in  which  there  is  nevertheless  an 
express  finding  that  a  breach  of  the  peace  has 
been  committed  or  unlawful  me^isures  have 
been  taken  with  the  evident  intention  of  com- 
mitting the  same,  the  accused  could  be  called 
upon  to  give  security  to  keep  the  peace  under 
s.  106  of  the  Code  of  Criminal  Procedure? 
Kamookaran  Kunhabimed  v.  Emperor, 
26  M.  469  =  2  Weir  48.     [fl.,  8  G.W.N.  517.]. 

(497)—  S.  106(  =  CViTO.  Pro.  Code,  1882, 
s.  106) — Conviction  for  offences  under  ss.  296. 
298,  Penal  Code — Order  for  security  to  keep  the 
peace — Validity. — Where  certain  Mahomedana 
were  convicted,  under  ss.  296  and  298,  Penal 
Code,  for  having  caused  disturbance  to  a  Hindu 
congregation  engaged  in  religious  worship  by 
beating  tom-toms  in  front  of  the  temple  and 
also  for  having  uttered  abusive  words  with  the 
intention  of  wounding  the  religious  feelings  of 
the  Hindus,  and  were  alfo  required  to  furnish 
security  to  keep  the  peace  for  six  months  under 
8.  106,  Crim.  Pro.  Code,  held,  that,  as  there 
was  no  finding  of  the  actual  commission  of  the 
breach  of  the  peace  or  of  criminal  intimidation, 
the  Magistrate  was  not  right  in  requiring 
security  from?  the  accused,  as  the  mere  fact  of 
the  ac^:u?ed  instigating  others  to  beat  the  tom- 
tom would  not  amount  to  "  taking  unlaw'ul 
measures  with  ths  evident  intention  of  commit- 
ting a  breach  of  the  peace."  KuNHI  FURAPA- 
rambil  GULAM  Hussain,  Petitioner,  2  Weir 
47, 

(498)— S.  106  {—Crim.  Pro.  Code,  1882, 
s.  106) — Order  for  security  to  keep  the  peace — 
Penal  Coae,  s.  336.— Under  s.  106,  Crim.  Pro. 
Code,  it  is  the  offence  for^whioh  the  person  is 
convicted,  and  not  the  facts  as  put  in  evidence 
at  the  trial,  which  determines  whether  or  not 
security  can  be  demanded.  The  offence  under 
3.  336,  Penal  Code,  of  doing  an  act  so  rashly  as 
to  endanger  the  personal  safety  of  others  is  not 
either  a  riot,  assault  or  other  breach  of  peace, 
and  the  circumstance  that  the  evidence  might 
have  justified  a  conviction  uuder  some  other 
section  is  immaterial.  PaEZENSKY  v.  MRS. 
Smith,  2  Weir  48. 

(499)— S.  lOG— Order  under— Offence  under 
I  s  294,  I.P.C— An  offence  under  s.  294  does  not 
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necessarily  involve  a  breach  of  the  peace  for 
the  purposes  of  s.  106  of  the  Crim.  Pro.  Code. 
King-Emperor  v.  ma  Hla  Bon,  2  L.B.R. 
12S.  (I  L.B.R.  26'i,  R.}. 

(500)— S.  106  {  =  Crim.  Pro.  Code,  1882, 
s.  106)— Powers  of  appellate  Court — Security 
for  keeping  the  peace. — An  appellate  Court., 
affirming  a  conviclion  and  sentence,  has  no 
power  to  make  an  order  under  s.  106  of  the 
Code,  requiring  the  appellant  to  execute  a  bond 
for  keeping  the  peace.  ASHU  v.  QUEEN- 
EMPRESS,  16  C.  779.  [F.,  17  A.  67,  A.W.N. 
1890,  Mi,  Rat.  Un.Cr.  C   906.]. 

(501) — S.  106  — Powers  of  arjyellate  Court, — 
An  appellate  Court  cannot  mukean  order  under 
8.  100,  unless  the  conviction,  on  which  the  order 
is  based,  was  by  a  Court  of  the  des-criptiou 
specified  in  the  first  paragraph  of  the  section, 
Paramasiva  Pillay  v.  Emperor,  1  M.L  T. 
403  =  5  Cr.  L.J.  83  =  30  M.  48. 

(502J— S.  106— Power  of  District  Magistrate 
in  appeal  or  revision  to  require  an  accused 
person  to  furnish  security  to  keep  the  peace. — A 
District  Magistrate  is  competent,  in  revision  of 
the  proceedings  of  a  Magistrate  of  the  second 
or  third  class,  to  require  an  accused  person  to 
furnish  security  to  keep  the  peace  under  s.  106, 
Crim.  Pro.  Code.  But,  as  the  efiect  of  such  an 
order  would  be  to  prejudice  the  accused,  he 
should  be  given  an  opportunity  of  showing  cause 
agairst  it.  QueEN-EMPRESS  v.  NGA  Po 
Maung,  U.B  R.  1897—1901,  Vol.  I,  9. 

(503)— S.  106  (  =  Crim.  Pro.  Code,  1872, 
s.  489i — Bemission  of\penalty  under  recognizance 
bond  — Neither  the  Magistrate  nor  the  High 
Court  has  the  power  to  reduce  the  amount  of  a 
penalty  entered  in  a  recogni;:ance  bond.  In  (lie 
matter  of  T^^&KBl  Hazi.  8  C.L.R.  72,  [D.,  2 
Cr.  L..J.  131=99  P.L.R.  1905  =  15  P.R.  1905, 
Or.]. 

(504)-S.  106  {  =  Crim.  Pro.  Code,  1861, s.  280 
— Order  for  recognizance  to  keep  the  peace  — 
Default  —  Imprisonvient. — S.  280  does  not  autho- 
rise or  contemplate  the  imposition  of  a  term 
of  imprisonment  in  default  of  compliance  with 
an  order  to  enter  into  a  recognizance  to  keep 
the  peace,  nor  is  there  any  provision,  in  the 
chapter  to  which  the  section  belongs,  for  the 
awarding  of  imprisonment  to  enforce  compliance 
with  an  order  under  s.  280  to  enter  into  such 
recognizance.     In  re  Sellam,  6  M.H.C.  25. 

(505) — S.  106 — Accuspd  convicted  by  second 
class  Magistrate— Direction  by  Sub- Divisional 
Magistrate  to  execute  bonds  on  appeal— Legality. 
—  The  crder  of  the  Deputy  Magistrate,  in  appeal, 
directing  the  execution  of  a  bond  under  s.  106, 
Crim.  Pro.  Code,  is  illegal,  where  the  convict- 
ing Court  was  a  second  class  Magistrate  and, 
therefore,  not  a  Magistrate  who  could  make  un 
order  under  that  seciion.  hire  Latchubeana 
Thalavak,  7  M  L.T.  104  =  5  Ind.  Ca8.  807. 

(506) — S.  106- -Necessity  for  proceeding  under, 
where  an  youthful  offender  is  sentenced  to  whip- 
ping for  causirg  hurt  with  dangerous  weapon. — 
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Where  a  boy  is  sentenced  to  whipping  for 
causing  hurt  with  a  dangerous  weapon,  a 
Magistrate  could  not  pass  an  order  under  s  31, 
Reformatory  Schools  Act,  1897,  directing  deli- 
very of  the  youthful  offender  to  his  parents  on 
their  giving  a  bond,  but  should  proceed  under 
s.  106  of  the  Crim.  Pro.  Code.  KING-EmPEROR 
V.  HA  Tau,  3  L.B  R.  30. 

(507)— S.  106— Surety,  liability  of.— A  surety, 
under  s.  106,  Crim.  Pro.  Code,  cannot  be  made 
liable  for  an  amount  larger  than  the  one  for 
which  the  principal  has  executed  the  bond. 
EMPEROR  v  C  E.  Ellis.  13  Cr.  L.  J.  482  = 
15  Ind.  Cas.  482  =  5  Bur.  L.T.  101. 

(508)— iS.  106— Security  for  good  behaviour — 
Offences  hivolvivg  a  breach  of  the  peace,  mean- 
ing of  removing  land-mark  —  Penal  Code, 
s-  434.— The  objec*;  of  s.  106  of  the  Code  of 
Criminal  Procedure  is  to  prevent  breaches  of 
peace  taking  place,  and  not  merely  to  follow  up 
breaches  of  the  peace,  which  have  taken  place. 
The  word  "involve"  connotes  the  inclusion 
not  only  of  a  ceces.-^ary  but  also  of  a  probable 
feature,  circumstance,  antecedent  condition  or 
consequence.  Where  the  offence  is  such  an 
offence  that  it  i?,  as  a  matter  of  experience, 
often  followed  by  breaches  of  the  peace,  and  if 
the  evidence  that  the  accused  are  prepared  to 
accompany  the  removal  of  the  land-mark  by  a 
breach  of  the  peace  and  are  prevented  from 
doing  so  by  the  other  party  running  away,  the 
ofience  is  one  which  comes  within  the  terms 
used  in  s,  106  of  the  Code  of  Criminal  Procedure. 
MANIK  RAI  v.  KING-EMPEROR,  8  A.L.J.  925 
=  12  Cr.  L.J.  405  =  11  Ind.  Cas.  589.  (30  C.  93, 
30  C.  366,  35  C.  315,  29  M.  190,  Diss.). 

(509)— S.  106 — Security  to  keep  peace — In 
luhnt  cases  may  be  demanded. — S.  106  of  the 
Crim.  Pro.  Code  is  not  applicable  to  a  person 
not  convicrect  of  riot,  assault,  or  other  offence 
involving  a  breach  of  the  peace,  or  of  abetting 
the  same,  or  of  assembling  armed  men,  or 
taking  other  unlawful  measures  with  evident 
intention  of  committing  the  same,  or  com- 
mitting criminal  intimidation.  The  latter 
offeree  is  defined  by  s.  503  of  the  Penal  Code 
and  it  is  made  punishable  by  s.  506  with  rigorous 
imprisonment  for  two  years  or  fine  or  both. 
Although  intimidation  is  one  of  the  elements 
of  an  unlawful  as-sembly,  the  criminal  intimi- 
dation specified  in  s.  106  is  the  cSence  specifi- 
cally defined  by  s.  503,  the  sentence  provided  by 
s.  506  being  more  severe  than  that  provided  by 
s.  143,  and  s.  106  cannot  be  applied  to  a  person 
convicted  under  s.  143,  merely  because  intimi- 
dation by  show  of  criminal  force  is  in  the 
fourth  and  fifth  parts  of  the  definition  in  s.  141 
an  element  of  the  offence  punishable  under 
S.  143.  ABDULLA  KHAN  V.  CROWN,  126  P.L.R. 
1910  =  8  Ind.  Cas.  351.  (3  P.R.  1890,  Cr.,  B.). 

(510)— S.  106 — Conviction  by  second  class 
Magistrate — Appellate  Court's  power  to  deTnand 
security  for  keeping  the  peace. — An  appellate 
Court,  on  hearing  an  appeal  from  a  conviction 
by  a  second  clafs  Magistrate  can  also  direct  the 
accused  to   execute  a   bond   giving  security  to 
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keep  the  peace.     In  re  GUNDA  Ganji  Reddi, 
15  Cr.  L  J.  192  =  22  Ind.  Cas.  768.     (30   M.  48 

=  1  M.L.T.  403  =  5  Cr.  L.J.  88,  Diss.;  1  Crimi- 
nal Law  Reporter,  172,  F.) 

(511)— S.  106— Powers  of  Sub- Divisional  Ma- 
gistrate —Accused  bound  over  for  six  months. — A 
Magistrate  of  the  second  class,  who  is  also  a 
Sub  Divisional  Magistrate,  can  pass  an  order 
under  s.  106  of  the  Code  binding  over  a  person 
to  keep  the  peace  for  a  period  exceeding  six 
months.  RAJA  SINGH  v.  EMPEROR.  13  A.L. 
J.  268  =  37  A.  230=16  Cr.  L.J.  350. 

(512)— S.  106— See  DISPUTE  AS  TO  POSSES- 
SION OF  IMMOVEABLE  PROPERTY,  11  CW. 
N.  176  =  5  Cr.L. J.  19. 

(513)— S.  106— See  PENAL  CODE,  s.  294, 
L.B.R.  1893—1900,  50. 

(514  to  516)— S.  106— See  No.  141,  supra. 

(517)— S.  106,  Ch.  VIII— Scope  and  object  of 
Chapter — Hearsay  evidence. — Hearsay  evidence 
amounting  to  evidence  of  general  repute  is  ad- 
missible for  the  purposes  of  proceedings  under 
Ch.  VIII,  Crim.  Pro.  Code,  1898.  The  object 
of  Ch.  VIII,  Crim.  Pro  Code,  is  the  prevention, 
not  the  punishment,  of  oSences.  The  Chapter 
gives  a  certain  amount  of  discretion  to  Magis- 
trates ;  and  the  High  Court  must  be  always 
slow  to  interfere  with  that  discretion,  unless 
there  is  an  error  of  law.  EMPEROR  v.  RaOJI 
PULCHAND,  6  Bom.  L.R.  34.  (27  C.  781.  R.; 
3  M.  28,  F.)  [R.,  10  Cr.  L.J.  355  =  3  Ind.  Cas. 
681  =  5  L.B  R.  72.] 

(517-a)— CTi.  VIII,  s.  106— Surety  bond- 
Breach  and  forfeiture  of — Fresh  proceedings 
necessary  for  fresh  bond, — A  person  cannot  be 
required,  without  fresh  proceedings  [taken 
against  him,  to  find  sureties  a  second  time, 
when,  in  consequence  of  a  breach,  his  original 
security  is  forfeited.  The  Code  does  not  provide 
for  a  renewal  of  the  bond  without  fresh  pro- 
ceedings.   In  re  MUTHU  Devan,  7  M.L.T.  90. 

(5ll-b)—Ch.  VIII.  s.  106- Security  for  good 
behaviour  .—The  District  Magistrate,  on  appeal 
from  a  person  sentenced  to  imprisonment  for 
default  in  furnishing  security,  could  only  pass 
such  an  order  as  may  be  passed  under  (Jh.  VIII 
of  Crim.  Pro.  Code,  1898,  i.e.,  under  s.  123. 
There  is  no  power  to  order  security  for  six 
months  and  to  imprison  in  default  for  a  less 
period  than  the  period  for  which  security  is  de- 
manded. If  the  sentence  fixed  in  default  is  to 
be  reduced  in  appeal,  the  period  for  which 
security  is  demanded  should  also  be  reduced  to 
the  same  time.  The  procedure  to  be  adopted 
on  a  breach  of  the  bond  is  set  out  in  s.  514, 
Crim.  Pro.  Code.  Any  person  bound  can  be 
ordered  to  pay  the  penalty  thereof.  On  failure 
of  payment  and  of  realization  by  attachment 
and  sale  of  the  property,  the  person  bound  may 
be  imprisoned  in  a  civil  jail.  There  is  no  power 
given  to  order  the  accused  person  to  give  fresh 
security  or  to  be  imprisoned  for  the  period  of 
the  bond.  All  that  can  be  done  is,  to  forfeit  the 
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bond  and  proceed  as  above  mentioned.  QUEEN- 
EMPRESS  V.  NgA  PO  CHEIN,  D.B.R.  1892— 
1896,  Vol.  I,  21. 

(517-c)— C/i.  VIII,  s.  106-Letlers  Patent  appeal 
— Proceedings  under  Ch.  VIII,  Crim.  Pro.  Code 
— Criminal  trials. — The  proceedings  taken  for 
binding  over  persons  to  keep  the  peace  under  Ch. 
VIII  of  the  Crim.  Pro.  Code  are  criminal  trials 
within  the  meaning  of  s.  15  of  the  Letters  Patent 
and  no  appeal  lies  therefrom  under  the  Letters 
Patent.  <41  C.  719,  F.)  The  portion  of  the 
Letters  Patent  commencing  with  s.  22  and 
dealing  with  criminal  jurisdiction  gives  no  right 
of  appeal  against  the  order  of  a  single  Judge 
acting  as  a  Court  of  Revision.  ADUR  DESIKA- 
CHARI  V.  EMPEROR,  28  M.L.J.  307  =  1913 
M.W.N.  224=16  Cr.L, J.  303  =  28  Ind.  Cas. 
527.     (17;M.  105,  F.). 

(518; — Ss.  106  and  110— Security  for  good 
behaviour — Meaning  of  the  term  "  offences 
involving  a  breach  of  the  peace "— Immoral 
and  indecent  act,  whether  amounts  to  such 
offences. — The  expression  "the  ofiences  involving 
a  breach  of  the  peace"  should  not  be  interpreted 
as  ofiences  provoking,  or  likely  to  lead  to  a 
breach  of  the  peace.  The  expression  should  be 
taken  as  meaning  ofiences  in  which  a  breach  of 
the  peace  is  an  ingredient.  Where  a  person,  who 
was  found  to  be  addicted  to  acts  of  immorality 
in  attempting  to  seduce  married  woman  and 
behaving  indecently  and  immodestly  towards 
them,  was  bound  over  to  give  security  for  good 
behaviour  under  s.  110  (c),  held,  that  the  order 
for  security  should  be  set  aside,  as  the  ofiences, 
though  ofiences  under  the  law,  were  not  oSences 
involving  a  breach  of  the  peace.  ARUN  SAMAN- 
TA  v.  Emperor,  30  C.  366.  [Diss.,  33  A.  771 
=  12  Cr.  L.J.  405  =  8  A.L.J.  925=11  Ind.  Cas. 
589;  R.,  38  C.  156  =  15  C.W.N.  366  =  12  Cr.  L- 
J.  164  =  9  Ind.  Cas.  916.  9  O.C.  381.] 

(519)— Ss.  106,  120,  123  — Secwri^i/  proceed- 
ings—Preventive sections — Order  for  security  on 
expiration  of  substantive  sentence  of  imprison- 
ment—Order for  imprisonment  in  default  of 
furnishing  security. — A  person  convicted  of 
criminal  intimidation  was  sentenced  to  three 
months'  rigorous  imprisonment,  and  was  further 
ordered  to  give  security  to  keep  the  peace  for  six 
months  under  s.  106,  Crim.  Pro.  Code.  At  the 
time  of  the  sentence,  the  Magistrate  added  an 
order  to  the  efiect  that,  if  the  accused  failed  to 
give  the  security  demanded,  he  was  to  undergo 
six  months' simple  imprisonment.  The  case 
was  referred  to  the  Chief  Court  by  the  Sessions 
Judge,  as  it  had  been  held  in  a  previous  case 
that  an  order  made  in  similar  circumstances  for 
imprisonment  in  default  of  furnishing  security 
was  premature.  Held,  that  it  was  unnecessary 
to  interfere  with  the  order  in  revision.  (Per 
Irwin,  J.  dissenting).  The  order  for  imprison- 
ment in  default  of  furnishing  security  should 
be  set  aside,  as  such  an  order  cannot  properly 
be  passed  until  the  accused  has  failed  to  give 
the  security  demanded,  and  therefore  not  until 
the  time  from  which  the  security  is  to  be  given 
has  arrived.     (Per  Irwin,  J.)    The  law  requires 
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that  a  person  ordered  to  give  security  shall  be 
imprisoned  until  the  security  is  given  or  the 
period  for  which  it  is  demanded  expires.  The 
Magistrate's  order  for  imprisonment  in  default 
of  security  was,  therefore,  stricl.ly  speaking, 
superfluous,  but  did  not  call  for  interference. 
It  is  convenient  that  the  warrant  to  the  jail 
should  mention  the  demand  of  security  and 
should  contain  a  warning  of  what  the  law 
requires,  if  the  security  is  not  furnished.  {Per 
Fox,  C  J-)  When  security  to  keep  the  peace  is 
demanded  under  s.  106,  Grim.  Pro.  Code,  an 
order  should  be  passed  at  the  time  of  sentence 
for  the  accused's  detention  in  simple  imprison- 
ment, unless  he  shall  have  given  the  security 
on  or  before  the  expiration  of  his  substantive 
sentence  of  imprisonm.eiit.  Per  Hartnoll,  J. 
KiNG-EMPEROR  V.  THA  HLaINQ.  4  L  B.R. 
205,  F  B.=7Cr  L  J.  472.  (Rat.  Un.  Cr.  C. 
432,  774,  R.;  P.J.L  B.  245,  Diss.).  \_Relied  on, 
10  Or.  L.J.  69  =  5  L.B.R.  34  =  2  Ind.  Gas.  531.] 

(520)— Ss.  106  and  123  (5)~S?e  SECURITY 
TO  KEEP  THE  PEACE— DEFAULT  IN  GIVING 
SECURITY,  L.B.R.  1893—1900,  630. 

(521)— Ss.  106,  226,  354— Persons  required  to 
execute  bond  for  keeping  the  peace — Whether, 
'  persons  accused  of  an  offence  '  are  'accused 
persons' — Order  refusing  bail  to  such  persons — 
Legality. — An  order  refusing  bail  to  persons 
required  to  execute  bonds  for  kf  eping  the  peace 
under  s.  106,  Grim.  Pro.  Code,  is  wrong.  Per- 
sons ort^ered  to  give  security  for  keeping  the 
peace  are  not  persons  "accused  of  an  oflance." 
Qucere. — Whether  such  persons  are  accused 
persons  within  the  meaning  of  the  Code?  In  re 
KORA  AYYAPPA,  7  M.L  T.  104  =  3  Ind.  Gas. 
809  =  11  Cr.  L.J.  251. 

(522)— Ss.  106,  257,  349— See  SECURITY  TO 
KEEP  THE  PEACE  -  SUMMONING  WITNESSES, 
35  C  1093  =  9  Cr.  L.J.  72. 

(523) — Ss.  106,  M9— Conviction  by  third  class 
Magistrate — Appeal — Recommendation  to  first 
class  Magistrate  as  to  binding  doiun — Conviction 
and  appeal  good — Recommendation  bad.  — The 
accused  were  convicted  by  a  third  class  Magis- 
trate, who  submitted  the  record  to  the  Sub- 
Divisional  Magistrate  under  s.  349,  Grim.  Pro. 
Code,  in  order  that  they  might  be  bound  down 
under  s.  106.  The  Sub-Divisional  Magistrate 
ordered  the  accused  to  be  bound  down.  An 
appeal  was  then  instituted  from  the  original 
conviction,  and  the  appellate  Court  set  it  aside. 
Held,  that  the  recommendation  as  to  binding 
down  the  accused  was  without  jurisdiction,  and 
the  action  of  the  Sub-Divisional  Magistrate 
under  s.  106  was  also  without  jurisdiction  ;  but 
the  original  conviction  and  the  appeal  against 
it  were  good  and  within  jurisdiction.  LUKHAN 
DosADH  V.  Bachi  Singh,  11  Cr.  L.J.  170  =  S 
Ind.  Cas.  576. 

(524)— Ss    106,    349— See    Security    to 

KEEP  THE  PEACE— On  CONVICTION,  21  C.  622. 

(525)— Ss.  106,  404,  406  (  =  Cnw.  Pro.  Code, 
1882,  ss.  106,  404,  406)— Order  to  furnish 
security  under  s.    106 — Appeal. — An    order   to 
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furnish  secuirity  under  s.  106  is  a  separate  order 
and  not  a  part  of  the  sentence.  It  is  not,  there- 
fore, appealable.  ROWTHA  GOUNDAN  v.  MUT- 
TUSAMI  GOUNDAN,  2  Weir  460. 

(526)— Ss.  106,  428.— An  order  under  s  106 
may  be  set  aside  on  appeal,  and  the  order  of  the 
appellate  Court  setting  aside  such  order  is  an 
incidental  order  within  the  meaning  of  s.  423, 
cl.  (3),  Cnm.  Pro.  Code.  ABDUL  WAHED  v. 
AMIRAN  BIBI,  30  C  101  =  6  C.W  N.  422. 

(527)— Ss.  106  and  ¥2,^— Powers  of  appellate 
Court — Order  for  security  to  keep  the  peace, 
whe7i  could  be  made,  in  appeal. — Where,  in 
aflarming  a  convicliou  under  s.  379,  I.P.C.,  the 
District  Magistrate,  on  appeal,  added  to  his 
judgment  an  order  under  s.  106  binding  over 
the  accused  to  keep  the  peace,  without  expressly 
finding  that  the  accused  had  committed  an 
oSence  within  the  terms  of  s.  106,  held,  that  the 
order  under  s,  106  was  without  jurisdiction  ; 
and  the  fact  that  there  was  evidence  on  record, 
which,  if  accepted,  would  have  shown  that  such 
an  offence  had  been  committed,  was  not  enough 
to  justify  the  order.  KiNOO  SHEIKH  v.  Dar- 
ASTULLAH  MOLLAH.  29  C. 393  =  6  C.W.N.  678. 

(528)— Ss.    106,      423  — See    SECURITY     TO 

KEEP  THE  PEACE— Appellate  Court,  21 
P.R.  1884,  Cr.=23  P.R.  1888,  Or. 

(529)— Ss.  106  and  b11— Applicability  of 
s,  106  where  no  breach  of  peace  occurs- — S.  106 
may  apply  to  a  case  in  which  armed  men  are 
assembled  with  the  intention  of  committing  a 
breach  of  the  peace,  but  no  breach  of  the  peace 
occurs  because  the  assembly  does  not  go  so  far. 
Sri  Hari  Shomev.  LalKhan,  3C.W.N.250. 

(530)— S.  106  (1)  (3)— Scope  and  effect— Con- 
viction by  a  2nd  or  3rd  class  Magistrate — Juris- 
diction of  appellate  Court  to  order  accused  ''to 
execute  a  bond  to  keep  the  peace — The  jurisdic- 
tion of  an  appellate  Court  to  order  a  person,  who 
has  been  convicted  of  one  of  the  offences  men- 
tioned in  sub-s.  (I)  of  s.  106,  Crim.  Pro.  Code, 
is  not  restricted  to  cases  where  the  conviction 
was  by  one  of  the  Courts  specified  in  the  sub- 
section. The  words  '*  an  appellate  Court  "  are 
quite  general  and  the  word  "also"  indicates  that 
the  powers  given  by  the  section  may  be  exercis- 
ed by  the  Courts  mentioned  in  sub-s.  (1) 
and  by  any  appellate  Court.  The  words  "under 
this  section  "  in  sub-section  (3)  have  reference 
to  the  powers  given  by  the  section  and  not  to 
the  Courts  by  which  these  powers  are,  in  the 
first  instance,  exercisable.  In  re  SOLAI  GOUN- 
DAN, 14  M.L.T.  235  =  1913  M.W.N.  769  =  25 
M.L.J.  403  =  14  Cr.  L.J.  574  =  21  Ind.  Cas.  174, 
F.B.=37  M,  133.  (29  M.  190,  30  M.  48,  Over- 
ruled (35  C.  434,  21  C.  622,  Diss.\  30  M.  182, 
33  B.  33,  33  A.  48,  R.) 

(531)— S.  10Q(i)— Appellate  Court,  power  of ,  to 
order  execution  of  bond  for  keeping  the  peace — 
Original  Court,  power  of,  does  not  control  that 
of  appellate  Court. — Under  s.  106,  sub-s.  (3), 
an  appellate  Court  may  pass  an  order  directing 
security  to  be  taken   for  keeping  the  peace    in 
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cases  ccmicg  to  it  on  appeal  from  a  Court  incom- 
petent to  pass  such  an  order  as  an  origioai 
Court.  There  is  nothing  in  su')-s.  (3)  which 
either  suggests  or  implies  that  the  powtrs  of 
the  crigical  Court  should  in  auy  way  control 
those  ot  the  appellate  or  revisional  authority. 
The  appellate  Court  has  power  to  make  an  order 
for  security  quite  independently,  BHARAT 
SINGH  V.  EMPEROR,  14  Cr.  L.J.  592  =  21  Ind. 
Cas.  384  =  16  O.C.  281.  (10  O.C  287  =  6  Cr. 
L.J.  302.  Overruled;  1  Ind.  Cas.  454  =  33  B.  33 
=  10  Bom.  L.R.  759  =  8  Cr.  L  J.  267,  7  Ind. 
Cas.  412  =  33  A.  48  =  7  A.L.J  910=11  Cr.  L.J. 
480,  F.) 

(532)— S.  106  {3)  -  Conviction  for  offences 
under  zs.  147,  323,  Penal  Code— Appellate 
Court  confirming  sentence  and  ordering  security 
to  keep  peace — Legality. — Where  a  Sub-Divi- 
sional Magistrate,  while  confirming  the  sentence 
of  the  lower  Court,  for  oSences  under  ss.  147  and 
323,  Penal  Code,  ordered  some  of  the  accused  to 
furnish  pecurity  under  s.  106  (3),  Grim.  Pro. 
Code,  held  that  the  order  of  the  Sub-Divisional 
Magistrate  is  opposed  to  the  decisions  of  the 
Madras  High  Court,  and  the  order,  so  far  as  it 
directs  security  to  be  taken,  should  be  set  aside. 
Emperor  v.  Rhoddamatha,  8  M.L.T.  291. 
(30  M.  48.  30  M.  182,  F:,  29  M.  190,  R.\  33  B. 
33,  Not  F.) 

— S  107.  para  1  (  =  1832,  s.  107.  1872;  ss.  491, 
502;  1861,  s.  282'.  p^ra  3  (  =  1882,  a.  108); 
and  para  (2),  new. 

See  SECURITY  BOND, 

See  Security  for  good  behaviour. 

See  Security  proceedings. 

See  Security  to  keep  the  peace. 

(533)— S.  107  {  =  Crim.  Pro.  Code,  1872, 
s.  502) — Scope  of  the  section— Breach  of  security 
bond,  what  amountsto. — The  penultimate  clause 
of  s.  502  says  :  "  The  crmmis&ion  or  attempt  to 
commit  or  the  abetment  of  any  oSence  what- 
ever and  wherever  it  may  be  committed  is  a 
breach  of  the  bond,"  Whatever  may  be  the 
extent  ■ot  the  application  of  this  very  wide 
language,  it  is  intended  merely  as  an  illustra- 
tion ot  some  modes  in  whiLh  the  peace  may  be 
broken,  and  is  not  to  be  reid  as  a  definition  of 
the  acts  which  will  give  rise  to  the  penalty  of 
the  bond  so  as  to  confine  the  liability  to  occa- 
FioDS  on  which  some  ai-tually  punishable  oSence 
has  been  committed,  or  to  render  it  incumbent 
on  the  prosecution,  in  calling  upon  the  defend- 
ant to  show  cause  why  the  penalty  should  not 
be  levied,  to  establish  the  actual  commission  of 
an  cfience.  All  that  it  is  necessary  to  show  is 
that  some  act  was  done  which  was  likely  in  its 
consequence  to  prove ke  a  breach  of  the  peace, 
and  it  is  not  material  to  consider  whether  the 
person  bound  did  the  act  himself  with  his  own 
hand  or  made  use  of  other  persons  to  do  it.  AN- 
antha  Charri  v.  anantha  Charri,  2  M. 
169.  [R  ,  5  P.R.  1910.  Or.  =  169  P. L.R.  1910  = 
6  P.W  R.  1910,  Cr.  =  5  Ind.  Cas.  827  =  11  Cr  L. 
J.  252.] 
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(534)— S.  107— Acts  for  lohich  security  may 
be  required. — The  acts  in  respect  of  which  secu- 
rity IS  required  must  not  be  acts,  the  repetition 
of  which  may  be  merely  apprehended  from 
past  commission  of  similar  acts,  but  acts  from 
which  a  reasonable  inference  can  be  drawn  that 
the  accused  are  likely  (not  loere  likely)  to  com- 
mit a  breach  of  the  peace.  The  mere  fact  that 
certain  persons  had  made  preparations  for  dis- 
turbing the  public  trarquillity  on  the  occasion 
of  the  last  Muharrnm  festival,  would  aSord  no 
ground,  after  the  festival  had  p^vsged  without  the 
public  tranquillity  having  been  disturbed,  for 
inferring  that  they  would  be  iikely  to  commit  a 
bre.ich  of  the  peace  or  disturb  the  public  tran- 
quillity at  the  next  Muharram,  and  would  not 
be  a  sufficient  ground  for  binding  them  over. 
In  the  matter  of  the  ■petition  of  Basdeo,  26  A. 
190-A.W.N.  1903,  229.  (7  C.L.R.  352.  R.\ 
\_F.,  6  Bom.  L  R.  663  ;  D.,  8  A.L.J.  1080  =  12 
Cr.  L.J.  493  =  12  Ind.  Cas.  213]. 

(535)— S.  107 — Security  to  keep  the  peace  — 
Principle  on  which  a  person  may  be  bound  over. 
— Before  a  per.'-on  is  bound  over  to  keep  the 
peace,  it  must  be  shown  that  he  is  himself  likely 
to  commit  a  breach  of  peace  or  do  a  wrongful 
act  that  may  probably  occasion  a  breach  of  the 
peace  or  disturb  the  public  tranquillity.  He 
cannot  be  bound  down  merely  because  he  is  a 
wealthy  or  influential  member  of  a  party. 
jagat  Narain  v.  King  Emperor,  7  A.L.J. 
1161. 

(536) — S.  ]  07  —  Conditions  for  bringing  case 
under  section.— To  bring  a  case  withm  the  pro- 
visions of  s.  107,  Crim.  Pro.  Code,  it  is  not 
enough  to  show  that  there  is  a  great  probability 
of  a  breach  of  the  peace  ensuing;  it  must  further 
be  shown  that  the  party  is  likely  to  do  illegal 
acts  of  violence.  EMPEROR  v.  ChaNBASVWA 
Kom  RUDRAPPA,  6  Bora.L  R  862.  (3  C.W.N. 
297,  F.) 

(537)— S.  107 — Vague  apprehension — Order — 
Duties  of  the  Magistrate.— When  there  is  no 
evidence  of  a  breach  of  the  peace  or  disturbance 
of  the  public  tranquillity,  au  order  under  s.  107, 
Crim.  Pro.  Cods,  cannot  be  passed  merely  on  ? 
vague  apprehension  The  Magistrate  should 
use  his  power  to  protect  persons  seeking  fo 
exercise  their  rights  allowed  by  law  ai)d  to 
restrain  persons  threatening  to  disturb  the 
exercise  of  such  rights.  GURUSAWMI  NADAN 
v.  EMPEROR,  1912  M.W.N.  47  =  13  Ind.  Gas. 
83t  =  11  M.L.T  32  =  22  M.L  J.  251  =  13  Cr  L.J. 
143. 

(538) — S-  107  —Apprehension  of  breach  of 
the  peace. — A  Magistrate  is  only  entitled  to 
bind  over  a  person  who,  he  is  informed,  is 
likely  fo  commit  a  breach  of  the  peace  or  disturb 
tbe  public  tranquillity  or  to  do  any  wrongful 
act  which  may  probably  occasion  a  breach  of 
the  pence  or  disturb  the  ptiblio  tranquillity. 
Narindra  Bahadur  Pal  v.  Emperor,  1  A. 
L.J.  418. 

(539)— S.  107  — Instigating  the  throwing  cf 
stones  at  theatre — Proceedings  under  section. — 
In  order  to  place  an  accused  person  on   security 
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to  keep  the  peace,  there  must  be  evidence  to 
show  that  some  specific  act  likely  to  amount 
to,  or  to  ocoasiou,  a  breach  of  the  peace  is  con- 
templated. The  accused,  who  was  the  leader 
of  the  young  men  of  a  village,  was  supposed  to 
have  instigated  the  throwing  of  stones  at  a 
theatre.  He  was  called  upon  to  furnish  security 
to  keep  the  peace  for  one  year.  Held  that,  if 
there  was  sufficient  evidence  to  show  that  the 
•accused  had  mstigated  the  throwing  of  stones 
at  the  theatre,  he  should  have  been  prosecuted 
for  any  oSence  which  he  might  thereby  have 
committed.  A  presumption  as  to  future  prob- 
able conduct  may  often,  though  it  cannot  always 
necest^ariiy,  bo  drawn  from  past  actiouu.  Nga 
Po  Kin  v.  Queen  Empress,  U.B.R.  1897— 
1901,  Yol,  I,  16.  (U.B.B.  18'J7— 1901.  Vol  I. 
15,  20  W.R.  Cr.  57,  9  A.  452,  R.) 

iolO) — S.  107— Facts  justUying  ayi  order  for 
security  to  keep  the  peace. — The  facts  proved  to 
warrant  an  inference  that  the  persons  in  ques- 
tion would  be  likely  to  disturb  the  public  peace 
must  be  facts  of  a  definite  character,  and  must 
show  that  the  persons  sought  to  be  bound  down 
are  individually  and  not  collectively  connected 
with  them.  No  h>trd  and  fast  rule  can  bo  laid 
down  applicable  to  all  cases.  Each  case  must 
be  determined  upon  its  own  circomstancfs. 
PR  AN  Krishna  Sahav.  Emperor,  8  C.W.N. 
180.     (9  A.  452,  F.) 

(541) — S.  107 — Presumption  under  section — 
Past  actions. — S.  107,  Urim.  Pro.  Code,  pre- 
supposes that  the  person  sought  to  be  put  upon 
a  rule  of  bail  is  likely  (not  was  likely)  to  commit 
a  breach  of  the  pe^ce  ;  and  it  cannot  bo  pre- 
sumed from  the  fact  that  a  person  has  done  a 
wrongful  act  in  the  past  that  he  is  likely  to  do 
the  same  again.  In  re  SHIVRAM  PARASHRAM, 
6  Bora.  L.R.  663.    (26  A.  190,  iJ.) 

(542) — S.  107 — District  Magistrate  visitiyig 
the  place  after  dispute  concerning  %t  has  arisen 
— Competency  to  hear  proceeding  under  s.  107 
arising  out  of  such  dispute— Transfer  of  pro- 
ceedings— Nature  of  proceedings  under  section — 
Threats  of  violence,  if  amount  to  breach  of  the 
peace.— Where  the  District  Magistrate  visited  a 
place,  where  a  rival  market  was  being  started, 
after  a  dispute  concerniiig  it  has  ariten,  to 
enquire  into  the  facts  and  to  take  other  steps 
to  prevent  a  breach  of  the  peace,  these  circum- 
stances might  afford  a  good  reason  for  his 
transferring  the  proceedings  under  s,  107  to 
another  Magistrate,  but  it  would  not  be  a 
sufficient  ground  for  transferring  the  case  to 
another  District.  Threats  of  violence  are  suffi- 
cient to  indicate  an  intention  to  commit  a 
breach  of  the  peace.  The  fact  that  a  breach  f^f 
the  peace  was  averted  by  the  preciutionary 
measures  taken  by  the  authorities  is  no  ground 
for  the  discharge  of  a  person  from  liability  to 
be  bound  over  fo  ke^^p  the  peace.  The  object  of 
s.  107  is  to  restrict  the  initiation  only  of 
proceedings  against  persons  residing  out  of  the 
jurisdiction  of  the  District  Magistrate,  and  not 
to  restrict  his  power  to  transfer  such  proceed- 
ings, after  initiation,  to  a  Subordinate  Magis- 
trate.    (23  C.  300,  23  C.  442,  Dist.  ;  8  C.  851, 
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22  0.  898,  R.;  24  A.  151,  F.)  [R.,  2  C.L.J.  614. 
10  C.W.N.  1095. J  The  proceedings  under  s.  107 
being  intended  to  be  precautionary  and  not 
punitive,  excessive  security  should  not  be  re- 
quired. SURJYA  KaNTA  koY  CHOWDHRY  V. 
EMPEROR,  31  C.  350.  [F.,  37  C.  91  =  5  Ind. 
Gas.  29  =  14  C.W.N.  49  =  llCr.  L  J.  2b,  9  Cr, 
L.J.  246  =  1  S.L.R.  Cr.  2.] 

(543) — S.  107 — Proceedings  under  the  section 
— Jurisdiction  of  Magistrate  to  remand  person 
into  custody  till  the  comyletxcn  of  enguiry. — Only 
in  the  special  circumstances  referred  to  in 
els.  (3)  and  (4)  of  s.  107,  does  the  law  empower 
a  Magistrate  to  detain  a  person  against  whom 
proceedings  have  been  iuhiituted  under  s.  107, 
in  custody  until  the  completion  of  the  ecquiry. 
RAGHUNADAN  PERSHAD  V.  EMPEROR,  32  C. 
80  =  8  C.W.N.  779  =  1  Cr.  L.J.  775.  [E.,36M. 
474  =  22  M.L  J.  357  =  11  M.L.T.  253=1912  M. 
W.N.  169  =  15  Ind.  Cas.  79  =  13  Cr.  L.J.  447.] 

(544)— S.  107— Security  to  keep  the  peace- 
Measurement  of  land  by  co-oioner  —  Bengal 
Tenancy  Act,  VIII  o/l885,  ss.  SO,  188.— Where 
one  of  several  cosharer  landlords  sought  to 
make  a  measurement  of  lands  contrary  to  the 
provisions  of  ss.  90  and  188,  Bengal  Tenancy 
Act,  the  other  co-sharer  landlords  would  be 
justifiad  in  objecting  ;  where  no  force  has  been 
used  by  them,  they  ought  not  to  be  bound  to 
keep  the  peace  under  s.  107,  Crim.  Pro.  Code, 
inasmuch  as  any  likelihood  of  a  breach  of  the 
peace  was  really  due  to  the  action  of  the  co- 
sharer.  Bhabataran  Ghose  v.  Bankutesh 
Lal  Mitra,  9  C.W.N.  618  =  2  Cr.  L.J.  338. 

(545) — S.  107 —  Resistance  offered  by  a  dur- 
putnidar  to  the  purchaser  from  the  putnidar — 
Regulation  VII  of  1319,  ss.  ll  and  15.— Where 
everything  has  been  done  by  the  Revenue 
authorities  and  the  Zemindar  to  give  possession 
to  a  purchaser  of  a  pulni  taluq  under  Reg.  VIII 
ul  1819,  held,  thit  the  act  of  a  dur-putnidar  in 
continuing  to  collect  the  rents  from  the  raiyats 
was  wrongful  and  ho  was  rightly  bound  down 
to  keep  the  peace  under  s.  107,  as  his  act  was 
likely  to  cause  a  breach  of  the  peace.  As  the 
effect  of  tbe  putni  regulation  v.'as  to  render  any 
such  acts  unlawful,  until  such  time  as  the 
setting  aside  of  the  sale,  the  mere  fact  that  the 
dur-putnidar  had  brought  a  su  t.  to  set  aside 
the  sale  would  not  maka  any  difference.  BlS- 
ARAT  ALT  V    UMAPADA  BANEBJEE,  9   C.W  N. 

?92  =  2  Cr.  L.J.  315. 

(516) — S.  101— Grantee  of  zemindar  in  pos- 
sessio7i  cl  property— Zemindar's  interference 
tvith  his  possession — Resistance  to  such  inter- 
ferevce — Order  for  security  to  keep  the  peace. — 
A  zemindftri  village  was  in  the  possession  of 
the  accused  as  grantee  thereof  from  the  zemin- 
dar and  the  ryots  in  the  village  had  previously 
attorned  to  him  and  had  been  paying  rents  to 
him,  having  executed  3JZMc/itZi&as  in  his  favour. 
The  agent  of  the  zemindar,  attended  by  a  body 
of  men,  came  to  the  village  for  the  express 
purpose  of  ousting  him  by  inducing  the  tenants 
to  break  their  engagements  with  him  and  to 
make  them  go  over  to  the  zemindar  and  execute 
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muchilikas  and  pay  rents  to  the  latter.  The 
agent  was  asked  by  the  accused  to  leave  the 
Village  and  resist  from  inciting  the  tenants  to 
break  their  contracts  with  him  in  a  threatening 
manner.  Held,  that  the  agent  was  acting 
illegally  and  that  the  conduct  of  the  accused 
could  afford  no  ground  for  binding  him  to  keep 
the     peace.       CHBNDRASEKHARA     DALAI     V. 

Emperor,  H  M.L.J.  491. 

(547) — S.  107 — Security  to  "keep  peace — Boycot- 
ting  servants  of  zemindar — No  sufficient  ground. 
— Where  the  tenants  were  boycotting  the  ser- 
vants of  the  zemindar,  but  beyond  that  they 
were  doing  nothing  from  which  it  might  be 
apprehended  that  tbey  were  likely  to  commit  a 
breach  of  the  peace  or  disturb  the  publio  tran- 
quillity. Held,  that  ihe  tenants  were  not  liable 
to  be  bound  down  under  s.  107,  Crim.  Pro.  Code, 
to  keep  peace.  Behari  v.  EMPEROR,  14  Cp. 
L.J.  238  =  19  Ind.  Gas.  334. 

(548)— S.  107  (  =  Crim.  Pro.  Code,  1872, 
s.  491) — Taking  of  evidence. — The  evidence  as 
to  the  likelihood  of  a  breach  of  the  peace,  refer- 
red to  in  the  section,  should  be  taken  before  the 
Magistrate  and  in  the  presence  of  the  parties 
concerned.  MUSSAMMAT  SatHANI  v.  DaL- 
CHAND,  Col.  Dig.  Cr.  15  of  1874. 

(549)— S.  107 — Security  for  keeping  the  peace 
— Evidence  as  to  probability  of  breach  of  the 
peace. — Security  for  keeping  the  peace  should 
be  taken  in  a  case  where,  after  the  occasion  on 
which  ill-feeling  between  parties  first  came  to  a 
head  had  passed  without  any  actual  disturb- 
ances, there  still  remained  the  probability  of  a 
recurrence  of  it  in  the  near  future,  in  fact  at 
any  moment.  ATODHYA  PRASAD  v,  KlNG- 
Emperor,  8  A.L.J.  1080=12  Cr.  L.J.  493  =  12 
Ind.  Cas.  213. 

(550) — S.  107 — Security  tokeep  peace — Want 
of  proof. — Held,  that,  where  no  evidence  to 
show  that  the  petitioner  is  likely  to  commit 
breach  of  the  peace  exists  on  the  record,  the 
order  under  s.  107,  Crim.  Pro.  Code,  is  liable 
to  be  set  aside  on  revision.  SHER  SINGH  v. 
Kari  SINGH,  34  P.W.R.1912.  Cr.  =195  P.L.R. 
1912  =  16  Ind   Cas.  528  =  13  Cr.  L.J.  720. 

(551)— S.  107— Practice— Evidence— District 
Magistrate  dealing  with  proceedings  under 
s.  107,  having  outside  knowledge — Order  on  the 
ground  that  applicants  had  instituted  a  committee 
to  bring  certain  matters  to  the  notice  of  authori- 
ties— Justification  of  order. — If  a  District 
Magistrate,  dealing  with  proceedings  under 
s.  107  of  the  Code,  possesses  knowledge  of  cer- 
tain facts  which  he  obtains  from  sources  outside 
the  record,  he  should  not  base  his  judgment 
upon  those  facts,  but  should  base  it  upon  evi- 
dence relevant  to  the  case.  An  order  requiring 
certain  persons  to  furnish  security  to  keep  the 
peace  can  only  be  justified  upon  the  finding  that 
each  of  those  persons  is  likely  to  commit  a 
breach  of  the  peace  or  disturb  publio  tranquil- 
lity, or  is  likely  to  do  some  wrongful  act  which 
may  occasion  such  a  disturbance.  (9  A.  452,  7 
A.L.J.    161,  R.)     Certain  persons  instituted  a 
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committee  to  collect  funds  in  order  to  persuade 
the  authorities  to  allow  them  to  carry  the 
Dasehra  procession  along  a  certain  route,  and 
to  enforce,  as  against  any  other  person  who 
might  desire  to  contest  the  same,  the  petition- 
ers' alleged  right  to  do  so.  Eeld  that,  in  the 
absence  of  a  finding  that  those  persons  were 
likely  to  take  the  procession  forcibly  down  a 
particular  route  unless  they  were  bound  down 
to  keep  the  peace,  that  order  could  not  be  pro- 
perly passed  against  them.  BiRJNANDAN 
Prasad  v.   King-Emperor,  12  A.L.J.  1246. 

(552) — S.  107 — Security  for  keeping  peace — 
Person  not  likely  to  commit  breach  himself  but 
inducing  others  to  do  so. — Security  for  keeping 
the  peace  under  s.  107,  Crim.  Pro.  Code,  cannot 
be  taken  from  a  person,  who  is  not  likely  to 
commit  any  breach  of  peace  himself,  but  is 
likely  to  induce  another  person  to  do  so. 
Dewat  Singh  v.  Crown,  11  P.W.R,  1912. 
Cr.  =  123  P.L.R.  1912=13  lad.  Cas.  782=4 
PR.  1912,  Cr.  =  13  Cr.  L.J.  126,  (54  P.R. 
1887,  Cr.,  17  W.R.  54,  Cr.,  F.) 

(553) — S.  107~Security  to  keep  the  peace — 
Breach  apprehended  from  opposite  party  if  one 
party  exercises  his  right,  xvhether  ground  for 
demanding  security. — No  security  to  keep  the 
peace  can  be  demanded  from  a  party  simply 
because  the  opposite  party  would  commit  such 
breach  if  the  former  party  would  exercise  his 
right.  In.  re  Desikachari.  15  Cr.  L.J.  661  = 
25  Ind.  Cas.  989.  (12  C.W.N  703  =  7  Cr.  L.J. 
504,  F.) 

(554)  —  S.  107 — Performance  of  religious  cere- 
monies — When  may  amoiuit  to  a  wrongful  act 
likely  to  cause  breach  of  peace. — The  blowing  of 
a  conch  in  a  public  place;  for  one's  personal 
amusement,  or  with  any  other  lawful  and 
innocent  motive,  and  without  any  intention  of 
thereby  annoying  or  hurling  the  religious  feel- 
ings of  any  other  persons,  is  not  a  wrongful  act. 
The  blowing  of  a  conch  in  connection  with 
ceremonial  acts  of  worship,  in  accordance  with 
established  usage,  in  a  place  fixed  for  the  occa- 
sional or  periodical  performance  of  such  cere- 
monies or  worship,  will  not,  as  a  rule,  be  a 
wrongful  act,  even  though  there  may  be  persons, 
within  hearing  of  the  sound,  who  find  their 
religious  feelings  hurt  in  consequence.  Where 
certain  Hindus  commenced  to  perform  ceremo- 
nies involving  the  blowing  of  a  conch,  in  a 
place  in  no  way  set  apart  for  the  purpose,  and 
where  no  such  ceremonies  had  hitherto  been 
performed,  and  it  is  found  that  they  did  it  with 
the  deliberate  intention  of  triumphing  over, 
insulting  and  wounding  the  religious  feelings  of 
their  Mahomedan  neighbours,  held,  this  is  a 
wrongful  act  and  is  an  act  likely  to  provoke  a 
breach  of  the  peace  and  disturb  the  publio 
tranquillity  within  the  meaning  of  s.  107,  Crim. 
Pro.  Code,  EMPEROR  v.  MURLI  SiNGH,  33  A. 
775. 

(555)— S.  107  —  Security  for  breach  of  the 
peace — Bad  feeling  existing  between  two  sections 
of  community. — Under  s.  107  of  theOrim.  Pro. 
Code,  the  condition  precedent  to  taking  security 
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is  that  the  Magistrate  should  be  informed  that 
some  person  is  likely  to  commit  a  breach  of  the 
peace  or  disturb  the  public  tranquillity  or  to 
do  some  wrongful  act  that  may  probably  occa- 
sion a  breach  of  the  peace  or  disturb  the  public 
tranquility.  Where  there  is  nothing  definite  to 
go  upon  with  reference  to  each  accused  person 
individually,  and  no  proof  of  use  of  violence, 
security  cannot  be  taken  merely  because  a  bad 
feeling  exists  between  two  sections  of  a  popula- 
tion. Sher  Khan  V.  Emperor.  126P.L.R. 
1911  =  9  Ind.  Cas.  1026  =  12  Cr.  L.J.  186  =  43 
P.W.R.  1911. 

(556) — S.  107 — Security  to  keep  peace —Pro- 
cedure to  be  followed. — Persons  who  are  bound 
over  to  keep  the  peace  should  be  given  an  oppor- 
tunity of  showing  cause,  and  all  the  procedure 
laid  down  by  ch.  VIII  of  the  Crim.  Pro.  Code 
should  be  followed.      JAGADAMBA    PRASAD  v. 

King-Emperor,  10  A.L.J.  3S3  =  17Ind.  Cas. 
716  =  13  Cr.  L.  J.  854. 

(556-a) — S.  107 — Jurisdiclion  of  Magistrate  to 
take  action — Dispute  as  to  immoveable  property 
— Breach  of  the  peace. — The  jurisdiction  of  a 
Magistrate  to  take  action  under  s.  107  of  the 
Code  is  not  ousted  merely  beoause  the  breach 
of  the  peace  relates  to  immoveable  property. 
SUPPA  THEVAN  v.  Ramasawmi  AIYAR,  16 
Cr.  L.J.  211  =  27  Ind.  Cas.  835.  (12  Ind.  Cas. 
833  =  14  C.L  J.  4-29  =  39  C.  150  =  12  G.L.J.  569 
=  16  C.W.N.  83,  F.) 

(557)— S.  107— See  Bail,  11  C.W.N.  415  =  5 
Cr.  L.  J.  194. 

(558)— 8.  107—  See  EUROPEAN  BRITISH 
SUBJECT,  1  L.B.R.  275. 

(559)— S.  107— See  OFFENCE,  16  P.R.  1693, 
Cr. 

(560  to  564)— S.  107— See  SUMMONS,  DIS- 
OBEDIENCE OF,  10  C.L.R.  430. 

(565)— S.  107— See  Nos.  117,  432,  supra,  and 
Nos.  859,  1015,  1174-a,  infra. 

(566)— Ss.  107,  108,  110,  117  (4)— See  JOIND- 
ER OF  CHARGES— Misjoinder  of  Charges, 
4  L.B.R.  46  =  6  Cr.  L.J.  284. 

(567) — Ss.  107,  l\0— Security  proceedings — 
Use  of  threats  —  Likelihood  of  a  breach  of  the 
peace — Use  of  bombastic  and  exaggerated  long- 
uage — Security — Case  of  each  person  to  be  sepa- 
rately considered. — In  proceedings  under  ss.  107 
and  110  of  the  Crim.  Pro.  Code,  the  Court  is 
entitled  to  take  into  consideration  the  utterance 
of  threats  by  a  party  on  different  occasions  as 
well  as  the  previous  relations  of  the  parties  and 
the  antecedent  and  existing  circumstances. 
But  the  use  of  language  of  mere  bombast  does 
not  render  the  persons  using  it  liabld  to  be  dealt 
with  under  the  provisions  of  these  sections. 
Where  the  accused  were  alleged  to  have  said 
"  if  the  suit  went  on  we  would  plant  a  flag  on 
the  Nairkotta  and  build  a  mosque :"  Held,  that 
this  was  mere  bombast  and  did  not  justify  the 
Court  in  calling  on  them  to  furnish  security. 
Where  a  number  of  persons  are  charged,  under 
these  sections,  the  case  of  each  persou  should  be 
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separately  considered.  In  re  ChiNNATHAMBI 
ROWTHEN.  9  ML  T  271  =  12  Cr.  L.J.  104  = 
9  Ind.  Cas.  594=  1911  1  M.W.N.  235. 

(568) — Ss.  107  andllO — Apprehension  of  using 
violence  to  a  person. — When  all  that  the  evidence 
discloses  is  that  a  certain  person  might  commit 
a  breach  of  the  peace,  by  using  violence  to- 
wards a  particular  person  or  persons,  action 
should  be  taken  under  s.  107  and  not  under 
p.  110.  Emperor  v.  Kallu,  27  A.  92  =  1  A.L. 
J.  495  =  A.W.N.  1904,  195. 

(569)— Ss.  107,  110  {  =  Crim.  Pro.  Code,  Act 
X  of  1882,  ?s.  107,  llOj—  Procedure.—  Where 
the  Police  sent  a  report  to  the  Magistrate 
accusing  some  persons  of  habitually  commit- 
ting extortion,  and  praying  that  they  may  be 
called  on  to  give  security  for  good  behaviour 
under  s.  110  of  the  Crim.  Pro.  Code,  but 
the  Magistrate,  considering  the  information  to 
be  insufficient  for  such  purpose,  called  on  the 
persons  to  show  cause  under  s.  107  ;  held  that 
the  procedure  was  illegal  and  that  all  the  persons 
should  not  have  been  dr-alt  with  in  one  proceed- 
ing. Empress  v.  Batuk,  A.W.N.  1884,  54. 
[R.,  9  A.  452  =  A.W.N.  1887,  111.] 

(570)— Ss.  107,  110,  11 2— See  NOTICE,  30  M. 
282  =  2  M.L.T.  183  =  5  Cr.  L.J.  397. 

(571)  — Ss.  107,  110.  537—  Summons  issued 
undtr  s,  107 — Proceedings  taken  under  s.  110 — 
Prejudice  to  accused  —  Irregularity,  — Where 
after  issuing  summons  to  parties  under  s.  107, 
Crim.  Pro.  Code,  the  Magistrate  took  proceed- 
ings under  s.  110,  but  the  evidence  was  record- 
ed at  length,  and  the  parties  had  opportunity  to 
cross-examine  all  the  prosecution  witnesses  and 
were  not  prejudiced  :  Held,  that  the  irregularity 
in  procedure  was  cured  by  s.  537,  Crim,  Pro. 
Code,  SANGAMIMA  NAICK  v.  EMPEKOR,  14  Cr. 
L.J.  65  =  18  Ind.  Cas.  401. 

(572) ~Ss.  107,  112  (  =  Crim,  Pro. Code,  1S82, 
ss.  107,  112) — Power  to  take  action  under  s.  107, 
nature  of,  —  The  power  of  taking  action  under 
s,  107,  Crim.  Pro. Code,  is  a  discretionary  power, 
and  there  is  nothing  irregular  in  the  Magistrate 
calling  for  a  report  from  a  Subordinate  Magistrate 
before  issuing  notice  under  s.  112,  especially,  if 
he  doubts  whether  the  information  before  him 
is  reliable.  EGAMBARA  MUDALI  v.  MURU- 
GAPPA  Chetty,  2  Weir  51. 

(573)— Ss.  107,  112— See  JOINT  TRIAL,  9  A. 
452  =  A.W.N,  1887,  111. 

(574)— Ss.  107,  112,  117,  118,  119,  145,  253. 
403,  495 — Preliminary  charge-sheet  under  s.  107 
— Withdrawal  by  the  Police — Whether  bar  to 
subsequent  proceedings — S.  495  inapplicable  to 
security  proceedings- Order  under  s.  145,  whether 
bar  to  order  under  s.  107  en  the  same  facts — 
Legality  of  order  of  discharge  or  acquittal  where 
accused  not  directed  to  appear  at  all. — A  preli- 
minary charge  sheet  was  laid  by  the  Police 
under  s.  107,  Crim.  Pro.  Code,  against  the 
present  petitioners  and  others.  But  the  Police 
wished  to  withdraw  it  in  order  that  they  might 
present  a  fresh  obarge-sheet  against  some  only 
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of  those  included  in  it.  The  Magistrate  per- 
mitted the  withdrawal  and  endorsed  on  the 
charge-sheet  that  the  accused  were  acquitted. 
A  second  charge  sheet  was  laid  by  the  Police 
against  the  preseat  petitioners  and  some  others 
only.  The  Magistrate  directed  the  petitioners 
to  give  security.  Ileld  that  the  withdrawal  of 
the  first  3harge-sheet  was  no  bar  to  proceedings 
under  the  second  charge  sheet.  S3.  403  and 
495,  Crim.  Pro,  Code,  were  no  bar  to  the  present 
proceedings,  as  nothing  had  been  done  with 
reference  to  the  previous  charge-sheet  beyond 
the  lodging  of  the  information  before  the 
Magistrate,  and  no  process  was  issued  against 
those  who  were  mentioned  therein,  and  no 
proceedings  could,  therefore,  be  said  to  have 
been  pending  against  the  present  petitioners  or 
any  other  persons.  S.  495  applies  only  where 
the  proceedings  could  end  in  an  acquittal  or 
discharge  of  the  accused,  and  does  not,  apply  to 
security  proceedings  under  s.  107  which  do  not 
terminate  in  either  of  these  ways.  Held  aiso 
that  neither  an  order  of  discharge  nor  of 
acquittal  could  properly  be  made  in  a  case 
where  the  accused  have  not  been  directed  to 
appear  at  all;  and  the  Magistrate's  endorsement 
on  the  first  charge-sheet  that  they  were  acquit- 
ted was  irregular  and  unwarranted  by  any 
section  of  the  Crim.  Pro.  Code.  Beld,  also  that 
a  Magistrate's  order  under  s.  145,  Crim.  Pro. 
Code,  was  no  bar  to  his  passing  an  order  under 
s.  107  of  the  Code,  on  the  same  facts,  where  the 
Magistrate  is  satisfied  that,  notwithstanding 
the  order  under  s.  145,  one  of  the  parties  is 
likely  to  take  the  law  into  his  own  haor^s.  In 
re  MUTHIA  MOOPAN,  36  M.  315  =  14  Cr.  L.J. 
5S9  =  21Ind.  Gas.  159.  (2  Weir  50,  32  C.  966, 
3  C.W.N.  297,  27  C.  662,  24  A.  148,  21  A. 
107,  33  M.  85,  B.) 

(575)-~Ss.  107,  111— Security  to  keep  the 
peace — Evidence  of  general  repute — Admissibi- 
lity.— An  enquiry  in  a  proceeding  for  security 
to  keep  the  peace  must  be  made  in  the  same 
way  as  in  a  trial  in  a  summons  case.  The 
finding  must  be  based  on  legal  evidence.  It  is 
only  in  the  case  of  a  person  who  is  an  habitual 
offender,  and  is  called  upon  to  furnish  security 
for  good  behaviour  that  the  fact  of  his  being  a 
habitual  oficnder  may  be  proved  by  evidence  of 
general  repute.  This  cannot  be  done  in  a  case 
where  a  person  is  called  upon  to  furnish  security 
to  keep  the  peace.  EMPEROR  v.  BiDHYA 
Pati,  25A.  273  =  A.W.N.  1903,  36.  [E.,  34 
M.  255  =  11  Cr.  L.J.  663  =  8  lud.  Gas.  493  =  21 
M.L.J.  488  =  8  M.L.T.  347  =  1911  1  M.W.N. 
34.] 

(576)— 8s.  107,  117,  118— See  EVIDENCE- 
GENERAL,  9  A.  452=  A.W.N.  1887,  111. 

(577)— S3.  107.  117,  119,  250— See  SECU- 
RITY TO  KEEP  THE  PEACE— EVIDENCE  AND 
PROCEDURE,  37  P.R.  1884,  Cr. 

(578)— Ss.  107,  117,  119.  250.  560— See 
COMPENSATION— General.  37  P.R.  1884, 
Cr.,  33  P.R.  1902,  Cr. 

(579)— Ss.  107  and  117  (i)— Security  to  keep 
the  "peace — Joint  inquiry — Association—Persons 


acting  as  servants,  whether  liable  to  be  bound 
dorvii. — Where  all  the  acts  alleged  against 
certain  persons,  against  whom  a  joint  inquiry 
under  s.  107  of  the  Code  was  instituted,  were 
found  to  have  been  done  by  them  for  the 
benefit  of  their  common  master,  viz.,  with  a 
view  to  extort  kabuliyats  at  enhancsd  rates 
from  his  tenants.  Held  {Henderson,  J.,  dis- 
senliente),  that,  although  each  of  the  acts 
alleged  was  not  done  by  all  of  them  together, 
yet  they  were  associated  together  within  the 
meaning  of  s.  117,  sub-s.  (4),  so  as  to  justify  a 
joint  inquiry.  Held,  further,  that  they  could 
be  proceeded  against  under  s.  107  of  the  Codei 
notwithstanding  that  the  acts  imputed  to  them 
were  committed  by  them,  not  as  individual 
members,  but  as  servants  of  another  person. 
Srikanta  Nath  Sah&  v.  Emperor,  9  C.W. 
N.  898  =  1  C.L.J.  616  =  2  Cr.  L.J.  554.  [R.,  5 
C.L.J.  231  =  11  C.W.N.  472  =  5  Cr.  L.J.  197,  3 
Ind.  Cas.  774  =  11  Bom.  L.R.  740.] 

(580)— Ss.  107,  118  (  =  Crim.Pro.Code,  1872, 
ss,  491  and  497) — Order  for  security  to  keep  the 
peace,  tvhen  can  be  made. — The  act,  of  which 
information  is  given  and  in  respect  of  which 
security  is  required,  must  be  an  act  which  is 
shown  to  be  in  contemplation  at  the  time  of 
the  information  given  and  not  merely  one,  a 
repetition  of  which  may  be  apprehended  from 
the  past  misconduct  of  the  kind  without  any- 
thing further.  HIGH  COURT  PROCEEDINGS, 
29th  AUG.  1876,  NO.  1952,  2  Weir  49. 

(581)— Ss.  107,  118,  514— See  SECURITY  TO 
KEEP  THE  PEACE— Forfeiture  of  secu- 
rity, 9  C.L.J.  296  =  36C.562  =  13C.W.N.555. 

(532)— Ss.  107,  119,  ^■Sl—"  Accused  person" 
— Whether  a  person  from  whom  security  has 
been  demanded  under  s- 107  is  an  accused  person 
— Further  inquiry,  lohelher  can  be  ordered  of  a 
person  released  under  s.  119. — A  person  from 
whom  security  has  been  demanded  under  s.  107, 
Crim.  Pro.  Code,  is  not  an  accused  person,  so 
as  to  permit  a  District  Magistrate  or  Sessions 
Judge,  as  the  case  may  be,  to  take  action  under 
s.  437  of  the  Code  and  order  further  inquiry, 
should  that  person  have  been  released  or 
discharged  under  s.  119.  NaraIN  DAS  v. 
DURGA  DEVI,  153  P.L  R.  1911,  F.B.=6  P.R. 
Cr.  1911  =  10  Ind.  Ca8.  178  =  12  Cr.  L.J.  232 
=  30  P.W.R.  1911.  (42  P.R.  1905  Cr.  =  l31 
P.L  R.  1905  =  2  Cr.  L.J.  637,  Appr.;  24  P.R. 
1903,  Cr.  =  20  P. L.R.  1904  =  1  Cr.  L.J.  96,  33 
P.R.  1905.  Cr.  =  149  P. L.R.  1905  =  2  Cr.  L.J. 
716,  Overruled;  33  M.  85  =  4  Ind.  Cas.  1057  = 
20  M  L.J.  137  =  6  M.L.T.  133  =  11  Cr.  L.J. 
162,  R.)  IF.,  154  P.L.R.  1914;  Appr.,  5  P. 
R.  1914,  Cr.] 

(583)— Ss.  107,  125  —  Security  for  keeping 
peace — Bond  for  keeping  peace,  cancellation  of — 
District  Magistrate,  jurisdiction  of-- Admission  of 
case,  luronq,  effect  of — Revision,  High  Court's 
power  in — Questions  of  fact,  when  to  be  consider- 
ed in  revision. ~B.  125,  Crim.  Pro.  Code,  does 
not  confer  upon  a  District  Magistrate  either  an 
appellate  or  revisional  jurisdiction,  but  it  con- 
fers an  original  jurisdiction  in  respect  of  orders 
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binding  down  persons  to  keep  the  peace.  A 
person  so  bound  down  has  no  remedy  by  way 
of  appeal  to  the  District  Mfigistrate.  The  pro- 
per course  for  him  is  to  bring  his  case  in  revision 
before  the  Sessions  Judge.  (32  C.  948  =  9  C.W. 
N.  660  =  2  Cr.  L.J.  550,  F.)  A  High  Court, 
having  once  admitted  a  case  in  revision  and 
having  fixed  a  date  for  the  hearing  thereof, 
ought  to  dispose  of  it  on  the  merits  after  hear- 
ing tne  applicant  for  revision.  In  criminal  revi- 
sions, the  High  Court  does  not  ordinarily 
consider  questions  of  fact,  except  where  the 
matter  has  been  before  only  one  Court  below, 
Thakur  Sheo  Singh  v  Emperor,  15  Cr. 
L.J.  721  =  26  Ind.  Cas.  169. 

(584)— Ss.  107,  125,  439— See  SECURITY 
Proceedings,  A.W.N.  1905,  143  =  2  Cr.  L.J. 
335. 

(585)— Ss.  107  and  144  (  =  Crim.  Pro.  Code, 
1882,  ss.  107,  144).— fleW,  no  one  is  entitled  to 
molest  others  in  the  orderly  and  decent  exercise 
by  them  of  their  religion,  in  the  edifices  of 
religion,  ici  private  houses,  or  in  such  public 
places  as  tha  Magistrate  permitsi  QUEEN- 
EMPRESS  v.  SAIYID  MUHAMMED  ASKARI,  S. 
C.  77,  Oudh. 

(536)— Ss.  107,  144— See  SECURITY  TO  KEEP 

THE  PEACE— Likelihood  of  breach  of 

THE  peace,  10  P.R.  1876,  Cr. 

(587)— Ss.  107,  144  and  H5— Dispute  relating 
to  Zand  likely  to  came  a  breach  of  the  peace — 
Discretion  of  Magistrate  to  proceed  either  under 
$,  107  or  ss.  144  and  145.— The  mere  fact  of  a 
dispute  likely  to  cause  a  breach  of  the  peace, 
being  one  relating  to  the  possession  of  land,  is 
not  sufficient  to  preclude  the  Magistrate  from 
taking  proceedings  under  s.  107.  In  such  cases, 
the  Magistrate  is  not  bound  to  act  only  under 
ss,  144  and  145,  but  has  a  discretion  to  proceed 
either  under   those   sections  or  under  s.    107. 

Sheoraj  Roy  v.  Chatter  Roy,  32  C.  966  = 
10  C.W.N.  288  =  2  Cr.L.J.  769.  (7  C.W.N. 
142,  N.F.;  7  C.W.N.  746.  26  M.  471,  F.)  [F., 
34  A.  449=9  A.L.J.  582  =  13  Cr.L.J.  526=15 
Ind.  Cas.  798;  R.,  36  M.  315  =  14  Cr.  L.J.  559 
=  21  Ind. Cas.  159,  8  Cr.  L  J.  170  =  1  S.L.R.  50, 
Cr.,  10  Cr.  L.J.  231  =  2  S.L.R.  18,  Gi.] 

(588)— Ss.  107,  144,  145,  147— See  DISPUTE 
AS  TO  POSSESSION  OF  IMMOVEABLE  PRO- 
PERTY, 23  C.  557,  25  C.  559.  3  C.W.N.  463,  7 
C.W.N.  142,  11  C.W.N.  176. 

(539)— Ss.  107,  U5~Disoute  relating  to 
possession — Order  under  s.  107,  validity  of-  — 
Where  a  dispute  likely  to  cause  a  breach  of  the 
peace  concerning  the  possession  of  aland  exists, 
a  Magistrate  should  proceed  under  s.  145,  and 
not  under  s.  107.  Mahadur  Kunwar  v. 
BISU,  25A.  537  =  A.W.N.  1903,102.  (26 C.  188, 
24  B,  527,  18  M.  41,  27  C  931,  7  C.W.N.  174, 
E.)  IN.F.,  10  Cr.  L.J.  221  =  3  Ind.  Cas.  64  = 
5  N.L.R.  94;  R.,  34  A.  449  =  9  A.L.J.  582  =  13 
Cr.  L.J.  526  =  15  Ind.  Cas.  798.] 

(590)— Ss.  107,  145,  applicability  of. — In  a  dis- 
pute, likely   to  cause  a  breach  of  the   peace, 
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relating  to  the  possession  of  a  land,  the  Magis- 
trate should  proceed  under  s.  145,  and  not 
under  8.  107.  An  order  under  s.  107  binding 
down  one  of  the  parties  in  such  a  case  is  bad. 
BIDHU    BHUSAN      CHATTERJI    v.      ANNODA 

Churn  Kanangui,  6  CW.N.  883.  (25  G. 
559,  F.)  [Not  F.,  10  Cr.  L.J.  221  =  3  It-d.  Cas. 
64  =  5  N.L.R.  94  ;  R.,  35  C.  117  =  6  C.L.J. 
697  =  6  Cr.  L.J.  398.] 

(591)-  Ss.  107.  14^5— Dispute  as  to  possession 
of  land  likely  to  lead  to  breach  of  peace. — The 
mere  fact  of  a  dispute  likely  to  lead  to  a  breach 
of  the  peace  being  a  dispute  as  to  the  possession 
of  land,  may  not  be  sufficient  to  preclude  the 
Magistrate  from  taking  proceedings  under 
s.  107.  But  where  the  only  facts  found  by  the 
Magistrate  were  that  one  of  the  parties  was  the 
aggressor,  and  that  he  was  trying  to  disturb  the 
peaceful  possession  of  the  other  party,  held,  that 
it  was  not  such  as  would  justify  an  order  under 
s.  107.  Per  Harington  and  Banner  ji,  J  J,, 
Brett,  J.  dissenting.  King-Emperor  v. 
BASIRUDDIN  Mollah,  7  C.W.N.  746.  [F.,  32 
G.  966=  10  C.W.N.  288  =  2  Cr.  L.J.  769,  10  Cr. 
L.J.  221  =  3  Ind.  Cas.  64  =  5  N  L.R.  94;  R.,  35 
C.  117  =  6  C.L.J.  697  =  6  Cr.L.J.  398,  1  S.L.R. 
50,  Cr.] 

(592)— Ss.  107,  145~Procfdt<re.— Ordinarily 
whore  two  or  more  persons  are  disputing  with 
regard  to  the  possession  of  certain  land,  and 
there  is  a  likelihood  of  a  breach  of  the  peace, 
the  more  appropriate  procedure  is  that  provided 
by  ch.  XII,  Crim.  Pro.  Code,  which  deals  with 
disputes  as  to  immoveable  property.  But 
where  the  complainant  alleges  that  the  accused 
has  threatened  to  use  violence  to  him,  if  he 
should  go  upon  the  land  of  which  he  is  in 
possession,  the  Magistrate  is  justified  in  institut- 
ing proceedings  under  s.  107.  JAFAR  Mandal 
V.  JARIBULLAH  SAHA,  9  C.W.N.  551  =  2  Cr. 
L.J.  272. 

(593) — Ss,  107,  145 — Question  as  to  possession 
wasjointor  exclusive. — Where  the  persons  bound 
over  consisted  of  two  parties,  who  were  quarrel- 
ling over  a  mango  orchard,  and  one  of  the 
parties  claimed  to  be  in  exclusive  possession 
of  the  orchard,  whereas  the  other  party  claimed 
to  be  in  joint  possession  of  the  same,  held,  that 
s.  145  was  applicable,  and  that  the  Magistrate 
ought  not  to  have  taken  proceedings  under 
s.  107,  as  there  was  a  dispute  concerning  land, 
which  was  likely  to  cause  a  breach  of  the  peace. 
Emperor  v.  Debendra  Nath  Bose,  i  C.L. 
J.  632  =  2  Cr.  L.J.  638. 

(594) — Ss.  107  and  145 — Initiation  of  proceed- 
ings under  s.  145 — Necessity  for  making  the 
formal  order — Order  under  s.  145  (1)  in  a 
proceeding  under  s.  107. — The  making  of  a 
formal  order  under  sub-s.  1  of  s.  145  is  abso- 
lutely necessary  to  give  the  Magistrate  jurisdic- 
tion to  initiate  proceedings  under  the  section. 
Where  notice  was  issued  on  the  parties  to  show 
cause  why  they  should  not  execute  a  bond  to 
keep  the  peace,  and  the  Magistrate,  when  he 
tried  the  case,  recorded.an  order  in  the  course 
of  which  he  stated  that,  on  the  facts,  the  case 
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was  one  for  the  application  of  s.  145,  and  not 
of  s.  107,  and  proceeded  at  once  to  "  bind  down" 
the  first  party  under  el.  6  of  s.  145,  held,  that 
the  order  was  bad  and  the  use  of  the  expression 
"  bind      down  "      was    not     correct.     SUKRU 

DosADH  V.  RAM  PERGASH  Singh,  30  C  443 
=  7  C.W.N,  174.  [F.,  27  A.  296  =  A.W.N.  1904, 
234  ;  R.,  25  A.  537,  11  Cr.  L.J.  :69  =  4  Ind. 
Cas.  876  =  12  0.0.  400.] 

(595) — Ss  107  and  I'ib— Condition  necessary 
for  orders  under — Revision. — There  should  be 
reliable  information  as  to  the  probability  of  a 
breach  of  the  peace  being  apprehended,  before 
proceedings  either  under  s.  145  or  s.  107  of 
the  Crim.  Pro.  Code  should  be  taken.  The 
Chief  Court  may,  on  revision,  set  aside  an 
order  passed  by  a  Magistrate  under  s.  145  of  the 
Code  of  Criminal  Procedure,  when  tbe  Magis- 
trate has  not  observed  the  proper  procedure 
in  the  trial  of  the  case.  MALIK  SULTAN 
MUBARAZ  V.  MUSSAMMAT  BANG,  tlSP.L.R. 
1903.  (2  P.R.  1889.  Cr.,  23  P.R.  1902,  Cr.= 
135  P.L.R.  1902,  i'.) 

(596) — Ss.  101  and  1^5— Dispute  concerning 
land  likely  to  cause  a  breach  of  peace — Magis- 
trate's jurisdiction  under  s.  107 — Magistrate, 
when  can  act  under  s.  145,  after  proceedings 
taken  under  s.  101  — Magistrate,  competency  of, 
to  act  under  s.  107.— The  fact  that  there  is  a 
dispute  concerning  land  likely  to  cause  a  breach 
of  the  peace  does  not  deprive  a  Magistrate  of 
jurisdiction  under  s  107,  Crim.  Pro.  Code, 
when  he  is  informed  that  any  person  is  likely  to 
commit  a  breach  of  the  peace  or  disturb  the 
public  tranquillity,  or  to  do  any  wrongful  act 
that  may  probably  occasion  a  breach  of  the 
peace  or  disturb  the  public  traBquillity.  Whe- 
ther, after  proceeding  under  s.  i07,  Crim.  Pro. 
Code,  it  will  be  proper  for  a  Magistrate  to  act 
under  s.  145  of  the  said  Code,  depends  on  the 
circrmstances  of  each  case.  The  competence  of 
the  Magistrate  to  proceed  under  s.  107  of  the 
Code  against  persons  not  in  possession,  depends 
upon  whether,  as  against  those  persons,  the 
conditions  specified  in  the  section  have  been 
established.  EMPEROR  v.  ABBAS.  14  C.L.J. 
429,  F.B.  =  16  C.W.N.  83  =  12  Cr.  L  J.  569. 

(597)— Ss.  107,  lib—Jurisdiction  of  Magis- 
trate.—Thete  is  nothing  either  in  s.  107  or  in 
s.  145  of  the  Code  of  Criminal  Proceiure 
leading  to  the  conclusion  that  proceedings 
taken  under  the  former  section  preclude  a 
Magistrate  taking  action  under  the  latter. 
SAYID  FAIYAZ  ALI  V.  SATID  EWAZ  ALI,   9  A. 

L.J.  693  =  13  Ind.  Cas.  982  =  13  Cr.  L.J.  566. 

(598)— Ss.  107,  lib—Secunty  to  keep  the 
peace — Dispute  relating  to  possession  of  immove- 
able property — Discretion  of  Magistrate. — 
Where,  in  a  dispute  relating  to  immoveable 
property,  one  party  tries  to  set  aside  a  posses- 
sion of  long  standing  on  their  own  authority, 
and  there  is  great  probability  of  a  breach  of  the 
peace  in  consequence,  the  Magistrate  has  a  dis- 
cretion to  proceed  either  under  s.  107  or  s.  145 
of  the  Code  of  Criminal    Procedure.     THAKUR 

Pendeyv.  King-Emperor,  9  A.L.J.  S82=34 
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A.  449  =  13  Cr.  L  J.  526  =  15  Ind.  Cas.  798,  (32 

C.  966,  28  A.  406,  F  ;  25  A.  537,  D.;  35  C.  117, 
Not  F.) 

(599) — Ss,  107,  lib— Payment  to  a  chaudhri 
by  the  dealers  in  a  market  for  certain  duties 
discharged  by  him  ~  Dispute  between  the  servants 
— Ownership  of  the  market  ayid  rents  andprofits 
thereof  iiot  disputed— ^'  Parties  concerned  in  the 
dispute." — R  had  been  appointed  by  certain 
dealers  in  a  certain  market  to  act  as  chaudhri, 
in  order  to  regulate  the  business  of  that  market 
and  so  forth,  and  those  dealers  agreed  voluntarily 
to  pay  him  at  the  rate  of  two  pie  per  head  of 
cattle  brought  to  the  market  laden  with  articles 
for  sale.  Tbe  servants  of  the  lady  who  admit- 
tedly was  the  ov/aer  of  the  market  wanted  to 
enjoy  tbe  dues  themselves.  On  a  police  report 
of  an  impending  breach  of  the  peace,  proceed- 
ings were  in  tbe  first  instance  instituted  under 
s.  107,  Crim,  Pro.  Code,  but  the  Magistrate 
finding  that  the  servants  of  the  lady  claimed^to 
collect  rent  as  part  of  the  zamindari  of  their 
mistress  cancelled  his  first  order  and  instituted 
proceedings  under  s,  145,  Crim.  Pro.  Code. 
Held,  that  there  was  no  bar  to  the  Magistrate 
cancelling  his  first  order  and  instituting  pro- 
ceedings under  s.  145,  Crim.  Pro.  Code,  provided 
that  the  latter  proceedings  were  otherwise  justifi- 
ed under  that  section.  Held  also,  that  the 
dues  claimed  by  either  party  being  in  no  way 
connected  with  the  ordinary  rents  and  profits 
of  the  market  and  not  being  a  perquisite  of  the 
zemindai,  but  being  only  in  the  nature  of  a 
voluntary  payment  by  the  dealers  in  the  market 
to  the  chaudhri  appointed  by  them  for  the 
disch.'irge  of  certain  duties  the  dispute  between 
the  parties  did  not  concern  any  tangible  im- 
moveable property  or  relate  to  the  rents  and 
profits  of  the  market,  and  s.  145,  Crim.  Pro. 
Code,  was  not  applicable.  Held  further,  that  the 
servants  of  the  owner  ot  the  market  having 
stated  that  tbey  were  acting  in  the  interest 
and  for  the  benefit  of  their  mistress,  she  must 
be  deemed  "  a  party  concerned  in  the  dispute." 
and  for  the  purposes  of  s.  145,  Crim.  Pro.  Code, 
was  a  necessary  party  to  the  proceedings.  Held 
further,  that  s.  107,  Crim.  Pro.  Code,  was 
applicable  to  the  case.  RAM  LOCHAN  v. 
King-Emperor,  12  A.L  J.  162  =  22  Ind.  Cas. 
171  =  15  Cr.  L.J.  27  =  36  A.  143. 

(500)— Ss.  107,  145— Sse  SECURITY  TO 
KEEP  THE  PEACE— APPELLATE  COURT,  3 
C.W.N.  297. 

(600-a)— Ss.  107,  145,  ch.  Xll— Revision- 
Orders  under  ch.  XII,  Crim.  Pro-  Code —  Not 
open  to  revision — Crim.  Pro.  Code,  s.  145  (3) — 
Order  of  attachment  under — Duration  pending 
Magistrate's  decision — Whether  ca7i  be  made 
pending  decree  by  Civil  Courts— Crim. Pro.  Code, 
s.  107 — Order  under  —  Revisability— Proceed- 
ings under  s.  107  against  a  person — Prere- 
quisites  before  initiating  such  proceedings, — It  is 
not  competent  for  the  High  Court  to  revise  or 
even  to  enter  into  the  question  of  the  legality 
of  a  Magistrate's  proceedings  where  such  pro- 
ceedings are,  in  intention,  in  form  and  in  fact, 
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proceedings  undoc  ch.  XII  of  the  Code  of  Grimi- 
aal  Procedure  by  a  Magistrate  duly  empowered 
under  that  Chapter.  (26  A.  144.  31  A.  150.  F.; 
1  S.L  R.  50,  24  B.  527,  25  A.  537,  23  M.L.J. 
499,  E.I.  An  order  for  attachment  of  land  pass- 
ed under  s.  145  <3)  by  a  Magistrate  should  only 
have  authorised  attachment  pending  his  decision 
under  s.  145,  instead  of  until  a  decree  or  order 
of  a  Civil  Court  is  obtained.  An  order  under 
s.  107,  Orim.  Pro  Code,  calling  upon  the  two 
contending  parties  to  show  cause  why  they 
should  not  be  bound  over  to  keep  the  peace  for 
six  months,  is  subject  to  the  revisional  powers 
of  the  High  Court.  It  is  obviously  undesirable 
to  combine  proceedings  under  s.  145  with  pro- 
ceedings under  s.  107  or  to  act  against  both  the 
opposing  parties  in  the  same  proceedings  under 
8.  107.  (6  A.  214,  9  A.  452,  25  A.  537,  8  C.W.N. 
180,  11  C.WN.  472,  E.)  If  the  Magistrate 
thinks  it  desirable  to  proceed  against  either  of 
the  parties  concerned  under  s.  107,  this  should 
be  by  separate  proceedings  against  each  in 
accordance  with  the  provisions  of  ss.  112  to  118 
of  the  Code.  Before  proceedings  under  s.  107  are 
taken  against  any  person,  the  Magistrate  mu&t 
have  information  of  a  clear  and  definite  kind 
directly  aSoctingthe  person  against  whom  pro- 
cess is  issuf'd,  and  it  should  disclose  tangible 
facts  and  details,  so  that  it  may  afiord  notice  to 
such  person  of  what  he  is  to  come  prepared  to 
meet.  F arid  v.  PiRU,  8  S.L  R.  207  =  16  Cr. 
L.J.    235  =  27  lud.  Cas.  907.  (6  A.  26,  R.) 

(601)— Ss.  107,  145  and  U6— Possession  of 
immovsable  property,  dispute  as  ic— Order  re- 
quiring security  to  keep  the  peace.  —  Where  a 
Magistrate  apprehenda  a  breach  o'  the  peace,  if 
an  attempt  is  made  by  either  of  the  parties  in 
dispute  to  exercise  acts  of  possession  upon  the 
disputed  piece  of  land,  the  Magistrate  should 
proceed  under  ss.  145,  146  and  not  unders.  107. 
BALAIMAHTO  v.  Nobin  Man.jhi,  7  C.W.N.  29. 
[Not  F.,  10  Cr.  L  J.  221  =  3  lud.  Cas.  64  =  5  N. 
L.R.  94.] 

(602)— Ss.  107,  145,  204  {Z)  and  im— Dismis- 
sal of  complaint  where  complainant's  witnesses 
are  not  in  attendance — Duty  of  Court, — Held, 
that  a  litigant  should  not  be  required  to  repeat- 
edly summon  his  witnesses  on  payment  of  fresh 
process  fee.  simply  because  tbe  Magistrate  may 
have  been  unable  to  record  the  evidence  on  the 
date  originally  fixed  for  examining  them.  In 
such  a  case  his  duty  is  to  direct  the  witnesses 
in  attendance  to  appear  on  the  adjourned  hear- 
ing. Balmokand  v.  Manak  CHAND,  3  P.W. 
R.  1912,  Cr.  =  80P.L.R.  1912  =  13  Cr,  L.J.  176 
=  13  Ind.  Cas.  928. 

(603)— Ss.  107,  U6— Attachment  of  disputed 
property  it  may  be  made  after  one  party  is  bound 
down.-  It  cannot  be  laid  down  as  a  general  rule 
that  simply  because  members  of  one  party  to  a 
dispute  relating  to  possession  of  land  have  been 
bound  down  under  s.  107,  no  order  of  attach- 
ment under  s.  146  of  the  Code  can  be  made  in 
respect  of  tbe  disputed  property.  BAISNAB 
Charan  Manjhi  v.  Gatinath  Munshi.  16 
C.W.N,  38^  =  13  Ind,  Cas.  830  =  13  Cr.  L  J. 
142. 
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(604)— Ss.  107,  147(=  Crirn.  Pro.  Code.  1882, 
ss-  107  and  lil)  — Jurisdiction  of  Magistrates. 
—  The  jurisdiction  vesting  in  Magistrates  under 
oh.  XII  (s.  147)  does  not  necessarily  oust  the 
jurisdiction  vesting  in  them  under  ch.  VIII 
(s.  107)  Grim.  Pro.  Code.  SINDAMA  Naik  v. 
Zemindar  of  Kadavur,  2  Weir  SO.  [R.,  36 
M.  815  =  14  Or.  L.J.  559  =  21  lud.  Cas,  159.] 

(605)— Ss.    107    and    250  —  Person    liable- 
Offence — Frivolous  accufiaiion — Order  for  pay- 
ment  of  cotnpensation,  whether  can  be  passed  in 
cases  for  security. — A  person  in  respect  of  whom 
information  has  been  laid  before  a  Magistrate 
to  the  effect  that    he  is    likely    to  commit    a 
breach  of  the  peace  or  is  otherwise  liable  to  the 
!   provisions  of  s.  107.  Crim.   Pro.  Code,  is  not  a 
'    person  accused  of  any  "  ofienoe  "  and  an  order 
'    lor  payment  of  compensation,   by  a  person  who 
brought  frivolousaccusation  against  him  cannot 
be    passed    under   s.    i?50,    Crim.     Pro      Code. 
I    BINDHACHAL    PRASAD  RAI  V.   LaL   BEHARI 
;   RAT.  12  A.L.J.   306  =  36  A.  382  =  15  Cr.  L  J. 
I  578  =  25  Ind.  Caa.  330. 

(606)— Ss.    107,    406  and  ^m- Appeal  from 
1   orders  to  keep   the  peace. — An   appeal  is   given 
from  orders  requiring  security    for  good  beha- 
viour under  s.  406.     There  is  no  such  appeal  in 
case  of  orders  to  keep  the  peace.     The   District 
Magistrate  might,   if  he  considered  the  case  a 
proper  one,  make  a  reference  to  the  High  Court 
I    under  the   provisions    of    s.  438  of    the  Code. 
I  Barka  Chandra  Dey  v.  Janmejoy  Dutt, 
I   32  C.  948  =  9  C.W.N.  860  =  2  Cr.L.J.  550. 

(607)— Ss.  107  and  t)\^— Effect  of  omission  to 
order  forfeiture  of  security  bonds  at  the  time  of 
convictio7i  — The  spirit  of  s.  514,  Crim.  Pro. 
Code,  is  that  if  a  Magistrate,  who  convicts  a 
person  of  an  offence  which  involves  the  forfeiture 
of  his  bond  under  s.  107,  Crim.  Pro.  Code,  does 
not  make  any  order  for  forfeiture,  he  must  be 
taken  to  have  decided  not  to  take  action  on  the 
bond  in  respeot  of  that  particular  breach  of 
the  peace,  and  cannot  thereafter  re-oonsider 
and  add  to  his  order  by  directing  forfeiture  of 
the  recognizance.  CROWN  v.  MAWAZ,  7  P.W. 
R.  1913,  Cr.=39  PL  R.  1913=14  Cr.  L  J.  67 
=  18  Ind.  Cas.  403  =  13  PR.  1913.  Cr.,  F.B. 
(26  P  R.  1904.  Cr.,  1  C.L  R.  134,  3  CL.R.  406, 
F.;  26  A.  202,  Diss.)  [R.,  62  P. L.R.  1914  =  7 
P.W.R.  1914,  Cr.  =  15  Cr.  L.J.  485  =  24  Ind. 
Cas   573.] 

(608)— Ss.  107,  514,  515— See  SECURITY  TO 
KEEP  THE  PEACE  — AMOUNT  OF  SECURITY 
—SURETY,  13  C.W.N.  555  =  36  C.  562  =  9  C.L. 
J.  296. 

(609)— Ss.  107,  526  —  Transfer  —  Rule  from 
High  Court  staying  further  proceedings — Tele- 
gram by  the  party,  effect  of — Isiue  of  warrant 
pending  rule — Where,  upon  the  High  Court 
having  issued  a  Rule  staying  further  proceed- 
ings, the  petitioner  sent  a  telegram  which  was 
laid  before  the  trying  Magistrate,  but  the  peti- 
tioner having  failed  to  appear  on  the  date  pre- 
viously fixed,  the  Magistrate  issued  a  warrant 
upon  the  petitioner.     Held,  that  the  sending  of 
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the  telegram  did  not  in  any  way  absolve  the 
obligation  of  the  petitioner  to  appear  before  the 
Court  on  the  date  fixed,  acd  the  issue  of  the 
warrant  upon  the  petitioner  was  no  ground  for 
transfer  of  the  case.  Tbe  inconvenience  of 
transferring  a  preventive  proceeding  for  trial 
from    one    district    to    another    adverted    to. 

Chandi  Proshad  Singh  v.  King-Emperor, 
17  C.W.N.  536  =  14  Cr.L.J.  382  =  20  Ind.  Cas. 
142. 

(610)— Ss.  107,  526  (8)— S.  526,  cl  8,  if  ap- 
plies to  proceedings  under  s.  107 — Adjournment 
pending  application  for  transfer  -Proceeding 
under  s,  107,  if  a  criminal  case. — A  proceeding 
under  s.  107,  Crim.  Pro.  Code,  is  a  criminal 
case,  and  the  provision  in  cl.  8  of  s.  526  of  the 
Code  is  applicable  thereto,  and  an  applicant  is 
entitled  to  an  adjournment  cf  the  proceeding  to 
enable  him  to  move  for  a  transfer  as  is  con- 
templated in  that  clause.  WAZED  ALT  KHAN 
PANEE  V.  King-Emperor,  18  C  W.N.  274  = 
15  Cr.  L.J.  171  =  22  Ind.  Caa.  747  =  41  C.  719. 

(611)— Ss.  107,  5S7— Misjoinder  of  parties 
and  charges. — The  main  principles  applicable 
to  a  criminal  trial  regarding  joinder  of  charges 
and  the  joiiit  trial  of  accused  persons  are  also 
applicable  to  inquiries  under  s.  107.  Where 
both  the  parties  to  a  proceeding  under  s.  107 
were  tried  together,  some  of  them  having  been 
examined  as  witnesses  also,  held,  that  there 
was  a  misjoinder  of  parties,  and  s  537  did  not 
cure  the  defect.  PraNKRISHNA  SAHA  v. 
EMPEROR,  8  C.W.N.  180.  (14  C.  358,  5 
C  W.N,  866  =  25  M.  61,  R.)  [R.,  9  C.W.N. 
898  =  1  C.L.J.  616  =  2  Cr.  L.J.  554,  5  C.L.J. 
231  =  11  C.W.N.  472  =  5  Cr.  L.J.  197.] 

(612)— Ss.  107  (1),  90,  145  (I,  4,  5.  6)— See 
Security  to  keep  the  peace— Final 
ORDER— Order  limited  by  requisition, 
1  C.L.R.  48. 

(613)— Ss.  107  (1).  124,  125— See  SECURITY 
TO  KEEP  THE  PEACE  —  EVIDENCE  AND 
PROCEDURE,  10  C.L.R.  335. 

(614)— Ss.  107  (1),   554-See  SECURITY  TO 

KEEP  THE  PEACE— Forfeiture  op  Secu- 
rity, 11  B.H.C.  170. 

(615)— Ss.  107  (2),  192— Transfer  by  a  District 
Magistrate  after  taking  cognizance  of  a  proceed- 
ing for  security  to  keep  the  peace  against  a 
person  not  within  his  district. — Where  proceed- 
ings for  security  to  keep  the  peace  have  once  been 
instituted  before  a  District  Magistrate  against 
a  person  not  resident  within  the  District,  the 
District  Magistrate  is  not  precluded  from  trans- 
ferring the  case  to  a  M^igistrate  subordinate  to 
him,  who  is  otherwise  qualified  to  complete 
the  proceedings.  KING- EMPEROR  v.  MUNNA, 
24  A.  t51  =  A.W.N.  1901,  203.  [F.,  31  C.  350, 
1  S.L.R.  2,  Cr.  =9  Cr.  L.J.  246  ;  R.,  10  C.W.N. 
1095.] 

S.  108.  New. 

(616)— S.  108— See  No.  566.  supra. 
(617)— Ss.  108  and    118  —  See    SECURITY 
FOR  GOOD    BEHAVIOUR,  34    C.  991  =  6  C.L.J. 
9  =  11  C.W.N.  1050  =  6  Cr.  L.J.  297. 
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(618)— Ss.  108  (6).  i5l— Security  for  good  be- 
haviour —  Penal  Code,  s.  153-4 — Intention  to 
provoke  feelings  of  enmity  between  Christians 
and  Buddhists — Rights  and  duties  of  religious 
preachers. — S.  451  of  the  Crim.  Pro.  Code,  ap- 
plies only  to  trials,  and  an  inquiry  under  s.  108(6) 
is  not  a  trial.  A  Magistrate,  who  is  a  Euro- 
pean British  subject  and  a  Justice  of  the  Peace, 
is  competent  to  hold  ao  inquiry  under  s  108 
against  a  European  British  subject.  In  order 
to  suFtain  an  order  under  s.  108  (b)  of  the  Crim, 
Pro.  Code,  it  is  not  sufficient  to  prove  that  the 
language  used  was  highly  ofiensive  to  a  commu- 
nity, but  it  must  be  shown  that  the  applicant 
intended  to  provoke  feelings  of  enmity  or  hatred 
between  two  communities.  It  is  not  necessary, 
however,  that  he  should  have  succeeded  in 
exciting  such  feelings,  if  deliberate  intention  to 
do  so  can  be  inferred.  Preachers  are  at  liberty 
to  descant  on  the  errors  of  other  religions  and 
to  extol  their  own  faith  to  the  skies.  But  they 
may  not  consciously  inflame  the  minds  oi  their 
hearers  by  holding  up  the  ministers  and  follow- 
ers of  other  religions  to  public  execration.  What 
may  be  harmless  when  merely  printed  in  an 
English  book  may  be  highly  inflammatory 
when  translated  into  an  Oriental  language  and 
served  out  with  spicy  comments  to  an  audience 
of  Orientals  in  a  public  address.  In  estimating 
the  intention  and  probable  effect  of  a  man's 
public  utterances,  it  is  proper  to  consider  not 
only  the  personality  of  the  speaker  but  the  tone 
and  spirit  of  the  speeches  and  also  the  circum- 
stances in  which  he  spoke.  U.  DhamaLOKA 
alias  COLVIN  v.  EMPEROR,  12  Cr.L.J.  248  = 
10  Ind.  Cas.  789. 

S.  109  (  =  1882.  8.  109  ;  1872,  as.  504.  515  ; 

1861,  s.  295). 

See  SECURITY  BOND. 

See  SECURITY  FOR  GOOD  BEHAVIOUR. 

See  Security  proceedings. 

See  Security  to  keep  the  peace. 

(619)— S.  109— Jurisdiction  of  the  Magistrate 
under  the  section — Residence  of  the  accused. — 
It  is  not  necessary  that  a  person,  against  whom 
proceedings  under  s.  109  have  been  taken, 
should  have  a  residence  within  the  jurisdiction 
of  the  Magistrate  who  is  asked  to  exercise  the 
powers  conferred  under  s.  109,  Crim.  Pro.  Code. 
In  re  Narsimhappa,  2  Weir  53. 

(620)— S.  1C9  (=  Crim.  Pro.  Code,  1861, 
s.  296). — Separate  proceedings  should  be  institu- 
ted against  each  perfoa  charged  under  s.  295, 
unless  there  is  association  between  them  which 
would  justify  a  contrary  course.  The  power 
given  by  s,  296  is  one  that  should  be  exercised 
discreetly,  and,  in  fixing  the  amount  of 
security,  tbe  Magistrate  should  consider  the 
station  in  life  of  the  person  concerned,  and 
should  not  go  beyond  a  sum  for  which  there 
is  a  fair  probability  of  his  being  able  to  find 
security.  The  imprisonment  is  provided  as  a 
protection  to  society  against  the  perpetration 
of  crime  by  the  individual,  and  not  as  a  punish- 
ment for  a  crime  committed,  and,  being  made 
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conditional  on  default  of  finding  security,  it  ia 
only  reasonable  and  just  that  the  individual 
should  be  afiordod  a  fair  chance  at  least  of 
comolying  with  the  required  condition  of  secu- 
rity." High  Court  proceedings,  26th 
APRIL  1869,  No.  767,  2  Weir  52  =  4  M.H.C. 
App.  46. 

(621)— S.  109  {  =  Crim.  Pro.  Code,  1861, 
ss,  295  and  296)— Security  for  good  behaviour — 
Separate  proceedings — Amount  of  security  — 
Discretion  of  Magistrate, — Separate  proceedings 
should  be  instituted  against  each  person 
charged  under  s.  295,  Crim.  Pro.  Code,  1861, 
unless  there  is  such  a  connection  between  the 
parties  as  may  indicate  the  necessity  of  the 
contrary  course.  HIGH  COURT  PROCEEDINGS, 
17TH  MARCH  1863,  2  Weir  51.  [F  ,  4.  M.K.C. 
App.  46=1  Weir  52.] 

(622) — S-  109. — A  security  order  should  be  in 
an  amount  which  ihe  accused  may  be  rea- 
sonably expected  to  he  able  to  furnish.  QUEEN- 
Empress  v.  Nga  Tun  E,  L.B.R.  1872—1892, 
422. 

(623)— S.  109  (  =  s.  109  of  the  Code  of  1892)— 
Accused  being  a  gambler,  if  sufficient  for  pro- 
ceeding under, — The  mere  fact  that  an  accused 
gambles  and  smokes  opium  is  not,  in  the  absence 
of  previous  bad  conduct,  sufficient  ground  for 
requiring  him  to  give  security  for  good  be- 
haviour. Queen-Empress  v.  Nga  Win, 
L.B.R.  1872-1892,  246. 

(624) — S.  109 — Security  for  good  behaviour — 
"  Give  a  satisfactory  account  of  himself,"  mean- 
ing of — The  word?  "  give  a  satisfactory  account 
of  himself"  in  s.  109,  Crim.  Pro.  Code,  do  not 
mean  that  a  person  spends  his  time  or  at  least 
his  leisure  moments  in  a  satisfactory  manner. 
Hence,  a  person  who  is  a  peon  in  the  employ 
of  the  Municipality  and  whose  occupation  and 
place  of  residence  are  well-known  but  who, 
according  to  the  Magistrate,  "prowls  about  at 
night,  associates  with  scoundrels,  bolts  from 
the  place  and  is  armed  with  and  uses  a  lathi" 
cannot  be  proceeded  against  under  s.  109  of 
the  Code.  SHARIF  AHMAD  v.  KING-EMPEROR, 
8A.L  J.  1097  =  12  Ind.  Caa.  304=^12  Cr.  L.J. 
536. 

(625)- S.  109  — See  Nos.  17,  337,  supra. 

(626)— Ss.  109,  HO  —  Order  under  s.  110, 
during  continuance  of  an  order  under  s.  109, 
validity  of. — As  ss.  109  and  110  have  the  same 
object,  an  order  under  s.  110  is  not  valid  during 
the  continuance  of  an  order  under  s.  109. 
Gholam  ali  v.  Emperor,  8  C.W.N,  543. 

(627)-Ss  109  and  110  {  =  Crim.  Pro.  Code, 
1882,  ss.  109,  110)— Potvers  of  Magistrates 
under. — S.  109,  Crim.  Pro.  Code,  confers 
powers  for  the  summary  disposal  of  cases  of 
vagabondism,  where  sturdy  rogues  are  found 
lurking  about,  and  s.  110  gives  a  preventive, 
not  a  punitive,  power,  and  should  be  used  only 
by  the  Deputy  Commissioner  himself  or  by  a 
specially  qualified  and  careful  officer  vested  by 
Government  with  power  under  the  said  section. 
Queen-Empress  v.  Ajudhia  Bania.  S.G,  73, 
Oadh. 
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(628)— Ss.  109,  110.— After  the  expiration  of 
a  term  of  securiry,  some  new  proof  of  bad  live- 
lihood or  of  the  fact  that  the  person  ia  not 
capable  of  following  any  honest  calling,  is 
necessary  before  fresh  security  may  be  demand- 
ed. Queen-Empress  v.  Nga  Lu  Ke,  LB  R, 
1872—1892,  420. 

(629)— Ss.  109,  110— Mode  of  security  to  be 
taken  from  the  accused.— It  any  security  is 
taken,  the  accused  must  be  ordered  to  execute 
his  own  bond  as  well  as  furnish  securities. 
Queen-Empress  v.  Nga  La  Kyi,  L.B.R. 
1872—1892,  421. 

(630)— Ss.  109,  110.— There  must  be  sepa- 
rate proceedings  in  security  oases  against  each 
accused  person.  QUEEN-EMPRESS  v.  NGA 
La  Kyi.  L.B.R.  1872—1892,  421. 

(631)— Ss.  109,  110.— If  a  security  order  is 
made  under  the  above  sections,  the  accused 
must  be  ordered  to  execute  his  own  bond  as 
well  as  furnish  securities.  QueEN-EmpresS  v. 
NGA  TUN  E,  L  B.R.  1872—1892,  422. 

(632)  — Ss.  109  and  110— Liability  of  sureties 
under. — Sureties  cannot  be  required  each  to 
pay  the  full  amount  of  the  bond.  Queen-Em- 
PRESS  v.  NGA  E,   U.B.R.  1897—1901,  Yol.    I, 

20  ;  Queen-Empress  v.  Nga  Hla,  U..B.R. 
1897-1901,  Yol.  I,  26. 

(633)— Ss.  109,  110— Proceedings  under— 
Ordinarily  not  to  be  instituted  immediately 
after  release  oj  person  from  jail. — It  is  not  pos- 
sible to  lay  down  any  definite  limit  of  time 
within  which  proceedings  under  s.  109  or 
s.  110  should  not  be  instituted  against  a  person 
released  from  imprisonment,  either  under  one 
of  tbotie  sections  or  under  sentence  for  a  sub- 
stantive oSence ;  but  sufficient  time  should  be 
given  to  allow  the  accused  a  chance  of  refor- 
mation. QUEEN  Empress  v.  Nga  ngwb 
GAIng,  U.B  R  1897—1901,  Yol.  1,  22.  (8.  J.L. 
B.  420,  533,  E.) 

(634)— Ss.  109,  110.— There  is  only  one 
penalty  of  a  bond.  The  principal  is  bound  in 
this  amount,  and,  if  he  has  to  furnish  sureties, 
they  are  bound  for  the  sime  amount.  They 
may  be  jointly  and  severally  liable  for  it  or 
may  be  each  liable  for  a  part.  KING-Em- 
PEROR  V.  NGA  YE  E.  U.B  R,  1897- 1901, 
Yol.  I,  24  ;  QueEN-EMPRESS  v.  NGA  HLA,  U. 
B.  R.  1897—1901.  Yol.  I,  26.  [R.  14  Cr.  L.J. 
430  =  20  Ind.  Gas.  414,  U.B  R.  1913,  I  Qr.,  159.] 

(635)— Ss.  109  and  UQSecurity  for  good  be- 
haviour—Concealing—Ostensible means  of  sub- 
sistence— Satisfactory  account. — The  whole  of 
cl  {a)  of  s.  109,  Crira.  Pro.  Code,  must  be  read 
together,  and  the  object  of  the  concealment 
must  be  with  a  view  to  committing  some 
offence;  mere  concealment  with  a  view  to  avoid 
observation  is  no  offence  at  all,  A  person  can- 
not be  called  upon  ti  furnish  security  for  an 
alleged  temporary  concealment  in  his  father's 
house  unconnected  with  any  intention  to  com- 
mit an  oSence,  nor  for  any  previous  conceal- 
ment outside  the  jurisdiction  of  the  Magistrate 
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who  takes  tho  proceedings.  The  fact  that  a 
person  had  been  previously  connected  with  any 
criminal  conspiracy  or  might  still  be  in  corres- 
pondence wHh  any  criminals  outside  the  juris- 
diction of  the  Magistrate  would  not  be  rele- 
vant in  a  case  under  s.  109.  Where  a  yourg 
man  out  of  employment  is  -staying  in  his 
father's  house  and  the  father  is  a  man  of 
substance,  able,  if  necessary,  to  support  him,  he 
cannot  be  said  to  be  without  ostensible  means 
of  subsistence  under  the  first  part  of  cl.  (6)  of 
s.  109.  The  whole  object  of  the  second  part  of 
cl.  {b)  of  s.  109  is  to  enable  Magistrates  to  take 
action  against  suspicious  strangers  lurking  with- 
in their  jurisdiction.  A  person  cannot  be 
called  upon  to  give  any  account  of  his  presence 
outside  the  jurisdiction  of  the  Magistrate  taking 
proceedings  under  s.  109.  Satish  CHANDRA 
Sargorv.  The  King-Emperor,  15  C.W.N, 
499  =  13  Ind.Caa.  913  =  13  Cr.  L  J.  161  =  13  CL. 
J.  396.   [R.,  14  Ind.  Gas.  431  =  13  Cr.  L.J.  239.] 

(636)— Ss.  109  and  110— Fresh  security, 
when  can  be  demanded —  Neio  proof. — Fresh 
security  could  not  be  demanded  without  fresh 
proceedings.  QueenEmpress  v.  Nga  HLA, 
U.B  R.  1897  1901,  Yol.  1.  26.  Queen- Empress 
V.  Nga  E,  U.B.R.  1897-1901,  Yol.  I.  20.  [B.,  14 
Cr.L.  J.  430  =  20  Ind.  Gas.  414,  U.B.E.  1913,  I 
Qr.,  159.] 

(637)-Ss  109,  110  (  =  Crim.  Pro.  Code),  1882, 
ss.  109,  110). — Where  a  member  of  a  gang  of 
Yerukalas  was  asked  to  furnish  security  for 
good  behaviour,  on  the  ground  that  he  had  no 
ostensible  means  of  livelihood  and  that  his 
looks  pointed  to  his  having  no  settled  abode  or 
livelihood,  held,  that  the  order  was  not  proper. 
If)  re  YERUKULA  MANIPATI  POLUGADU,  2 
WeiF  53. 

(638)— Ss.  109,  110,  112— Difference  between 
ss.  109  and  110  pointed  out — Errors  in  pro- 
cedure-— Where  the  accused  was  seat  up  being 
charged  under  s.  110,  and  the  Magistrate  sanc- 
tioned his  prosecution  under  s.  109,  and  under 
s.  112  summarized  the  information  as  follows  :  — 
"  No  ostensible  means  of  subsistence,  associa- 
tion with  bad  characters,  and  habitual  stealing," 
TieW,  that  the  Magistrate  ought  to  have  kept  to 
3.  110,  Grim,  Pro.  Code,  in  his  order  under 
s.  112,  in  view  of  the  information  about  the 
habitual  stealing.  Held,  also,  that,  if  the 
evidence  failed  to  establish  this,  a  final  order 
coyild  have  been  passed  under  s.  109.  If  the 
order  under  s.  112  is  made  under  s.  109,  a  final 
order  cannot  be  made  under  s.  110.  KlNG- 
EmperOR  v.  nga  Ye  E,  U.B.R.  1897—1901, 
Yol.  I,  24,  (U  B.R.  1897—1901, 1,  26,  R.) 

(639)— Ss.  109,  110,  112  i  =  Crim.  Pro.  Code, 
1882,  ss.  109,  110  and  112) — Proceedings  under 
— Duty  of  Magistrate. — A  Magistrate  proceeding 
under  ss.  107,  109,  110,  Crim.  Pro.  Code,  1882, 
is  bound  to  follow  strictly  the  procedure  laid 
down  in  s.  112  of  the  Code  and  the  following 
sections.  Quebn-Empress  v.  NGA  THAN 
YON,  L.B.R.  1872—1892,  398. 

(640)— Ss.  109,  110  and  HI— Proceedings 
under  ss.  109  and  110— Separate  trial,— Under 
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s.  117,  a  person  called  upon  to  give  security 
under  s.  109  and  another  under  s.  110,  cannoc 
be  dealt  witji  in  one  and  the  same  enquiry,  each 
section  dealing  with  a  different  matter.  Hence, 
proceedings  under  ss.  109  and  112  should  not  be 
joined  with  those  under  ss.  110  and  112.  KlNG- 
EMPEROR  v.  MEHAN  alias  BHAGWAN  DaS,  8 
OC.  91  =  2  Cr.L. J.  224. 

(641) — Ss.  109,  118 — Playing  ring  game  if 
ostensible  means  of  livelihood. — A  person  who 
lives  by  conducting  the  ring  game  cannot  be 
said  to  have  no  ostensible  means  of  livelihood. 
Bangoli  Shah  V.  Emperor,  17  C.W.N,  883 
=  40  C.  702  =  14  Cr.L, J.  452  =  20  Ind,  Ca8.612. 
[R.,  15  Cr.L  J.  276  =  23  Ind.  Gas.  484.] 

(6421- Ss.  109,  UQ— Order  under  —  Sub- 
sequent conviction — Order  lor  fresh  security  — 
Legality — Security  for  good  behaviour. — In  this 
case,  the  accused  was  ordered  to  enter  into  a 
bond  in  the  sum  of  Rs.  50,  with  ihree  sureties, 
to  be  of  good  behaviour  for  one  year.  Soon 
after  tho  furnishing  of  the  security,  the  accused 
was  convicted  under  s.  34,  Police  Act,  and  was 
fined  Rs.  2.  The  Magistrate,  thereupon, 
ordered  the  accused  to  be  rigorously  imprisoned 
for  the  remainder  of  the  term  of  security,  or 
till  he  furnished  fresh  security,  and  realized 
Rs.  50  from  each  of  the  sureties.  Held,  that 
the  order  committing  the  accused  to  prison 
was  illegal.  Held,  also,  that,  uoder  the  above 
circumstances,  the  full  amount  of  the  bond 
should    not     have    been    recovered-     QUEEN- 

Empress  v.  Nga  Hla,  U.B.R.  1897—1901, 

Yol.  I.  26.  [iJ.,  14  Cr.L.J.  430  =  20  Ind.  Gas. 
414,    U.B  R.  1913,  1st  Qr.,  159]. 

(643)— Ss.  109,  lis,  513— See  SECURITY 
FOR  GOOD  BEHAVIOUR,  Rat.  Un.  Cr.  C  671 
=  Cr.  Rg.  33  of  1893. 

(644)— Ss.  109,  122 — Magistrate's  powtr  to 
reject  surety— Sufficient  ground—  Dei ence  wit- 
ness, whether  can  stand  surety — Revision, — 
Sureties  for  good  behaviour  <?hould  not  be  re- 
jected merely  on  the  strength  of  the  report  of 
a  Tahsildar  and  a  Sab-Inspector  of  Police, 
without  some  further  proceedings  or  at  acy  rate 
without  giving  the  sureties  an  opportunity  of 
meeting  any  allbgalions  that  may  be  made 
against  them.  The  fact  that  a  person  offering 
himself  as  surety  for  the  good  behaviour  of 
another  has  given  evidence  in  favour  of  that 
person  in  a  proceeding  under  s.  109  or  110, 
Grim.  Pro.  Code,  which  resulted  in  the  passing 
of  an  order  requiring  security,  would  not  beat 
all  a  good  reason  for  refusing  to  accept  the 
surety.  The  discretion  conferred  on  a  Magis- 
trate by  s-  122  of  the  Code  is  a  wide  one  and 
the  High  Court  should  not  lightly  interfere 
with  any  reasonable  exercise  of  the  same. 
Bairagi  v  Emperor,  i5  Cr.  L.J,  727  =  26 
Ind.  Cas.  175. 

(645)— 8s.  109, 122, 125— Sse  SECURITY  FOR 
GOOD  BEHAVIOUR,  1  C.W.N.  394. 

(646)— Ss.  109,  123  and  397— I. P.O.,  s.  Sid- 
Concurrent  sentence — Consecutive  sentences. — 
The  accused  was  proceeded  against  under  s.  109^ 


1481 


THE  Alilj  l^PIA  DIGEST. 


U82 


Grim.  Pro.  Code  (Act  Y  of  1898)— continued. 

Crim.  Pro.  Code,  and  sentenced  under  s.  123  of 
the  Code  to  rigorous  imprisonment  for  nine 
months  in  default  of  furnishing  security  for 
good  behaviour,  on  the  6th  July,  1909.  He  was 
then  cried  for  the  offence  of  theft  committed 
by  him  in  November,  1908.  and  was,  on  the 
17th  August,  1909,  sentenced  to  suffer  rigorous 
imprisonment  for  three  months  :  the  second 
sentence  was  directed  to  take  effect  on  the 
expiry  of  the  first  sentence.  Held,  that  the 
two  sentences  could  not  run  consecutively,  but 
must  run  concurrently.  EMPEROR  v.  ARJUN 
Ambo  Kathodi,  12  Bom.  L.R.  129  =  S  Ind. 
Cas   861  =  11  Cr.  L.J.  271. 

(6il7)-8s.  lOQand  239 -See  JOINT  TRIAL, 
Eat.  Un.  Cr.  C.  556. 

(648)— Ss.  109,  435  (1  to  3)— See  PRACTICE 
AND  Procedure,  7  M.H.C.  App.  23. 

(649)— Ss.  109  (a)  and  (6),  110— Taking  pre- 
caution to  conceal  presence  to  commit  crime — 
Failure  to  give  satisfactory  account  of  himself — 
Givitig  false  name  and  secretly  delivering  letters 
contiiming  incitement  to  commit  crime. — A  per- 
son who  gives  a  false  name  and  delivers  letters 
secretly,  containing  incitement  to  commit 
crime  or  demanding  money  for  the  means  of 
committing  crime,  falls  within  s.  109,  cl.  (a) 
of  the  Crim.  Pro.  Code.  A  person  who  secretly 
delivers  letters  arranging  for  the  commission  of 
daooities  is  a  person,  who,  in  the  interests  of 
public  peace,  should  be  called  upon  to  give 
security  for  good  behaviour.  The  accused, 
when  charged  by  A  with  endeavouring  to 
secretly  deliver  letters  to  A's  brother,  asking 
him  to  assist  in  some  nocturnal  enterprise  in 
which  revolvers  and  guus  were  to  be  used,  was 
unable  to  give  A  any  satisfactory  account  of 
himself :  Held,  that  this  was  sufficient  to  bring 
him    within    the  meaning   of   s.    110.      PREO 

Nath  Datta  v.  Emperor,  15  Cr,  L  J.  235  = 
23  lad.  Cas.  207. 

(6&0)  — S  109  (b)— Security  for  good  behavi- 
our from  one  who  has  "  no  ostensible  means  of 
subsistence." —Tiie  fact  that  a  man  does  no  work 
does  not  necessarily  mean,  what  the  law 
requires,  that  he  has  no  ostensible  means  of 
subsistence.  QuEEN-EMPRESS  v.  POORAN 
AGRAWALLA,  5  C.W.N.  28. 

(651)— Ss.  109,  cl.  (6),  110,  cl  [f)— Inability 
to  give  satisfactory  account  of  himself — Living 
in  different  district  at  house  of  dangerous  politi- 
cal conspirator — Desperate  and  dangerous  char- 
acter.— Where  a  person  was  found  in  a  district 
other  than  that  in  which  he  resided  and  in  the 
house  of  a  man  who  was  suspected  of  being  a 
dangerous  political  conspirator  and  to  have 
collected  a  large  amount  of  seditious  literature  : 
Held,  that  an  order  by  a  Magistrate  requiring 
such  person,  under  s.  109,  cl.  (6)  of  the  Crim. 
Pro.  Code,  to  give  an  account  ol  himself  was 
justified.  Held,  also,  that  cl.  (b)  of  s.  109 
applies  not  only  to  vagrants,  but  it  covers  sus- 
pected persons  and  persons  of  any  class  who 
cannot  give  a  satisfactory  account  of  themselves. 
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Narendra  Mohan  Ghose  Chowdhry  v. 
Emperor.  13  Cr  L  J.  239  =  14  Ind.  Cas.  431. 

(13  Ind.  Cas.  913  =  16  G.W.N.    499  =  15  C.L.J. 
396  =  13  Cr.L.J.   161,  R.) 

S.  il0(  =  1882,  8.  110). 

See  Security  Bond, 

See  Security  for  good  behaviour. 

See  security  proceedings. 

See  SECURITY  TO  KEEP  THE  PEACE. 

(652) — S.  110 — Applicability  of ,  and  enquiries 
under. — The  above  section  can  be  applied  only 
to  the  class  of  persons  described  therein.  An 
enquiry  in  a  security  case  under  this  section 
must  be  tried  as  a  warrant  case.  Queen-Em- 
PRESS  V.  NGA  LA  KYI,  L.B.R.  1872—1892, 
421. 

(653)— S.  110— Applicability  of,  to  persons 
combining  for  cheating  and  bullying. — S.  HO 
might  be  used  against  persons  combining  to- 
gether for  purposes  of  cheating  and  bullying. 
King-Emperor  v.  PURSHOTTAM,  4  Bom.  L. 
R.  38  (41)  =  26  B.  418. 

(654)— S.  110  -Scope  of.— The  fact  that  the 
accused  has  been  arrested  on  suspicion  of  the 
commission  of  a  dacoity  and  was  released  does 
not  justify  an  order  for  security  under  s.  110, 
Crim.  Pro.  Code.  Queen-Empress  v.  NGA 
Tun  E,  L.B.R.  1872-1892,  422. 

(655) — S.  110— Security  for  good  behaviour — 
Condition. — Where  the  Magistrate,  in  a  case 
under  s.  110  of  the  Crim.  Pro.  Code,  orders  that 
"  the  security  must  be  furnished  of  a  respectable 
gentleman  resident  of  the  sams  village  or  of  a 
neighbouring  village  in  which  the  accused  is 
living."  Held,  that  it  is  quite  unnecessary  to 
deman.i  that  the  surety  shall  be  a  resident  of  a 
particular  place,  if  the  Magistrate  is  satisfied 
that  the  surety  can  exercise  proper  control  over 
the  person  who  has  been  bound  over.  SHEIKH 
ZlKRI  v.  KING-EMPEROB,  8  A.L.J.  785  =  11 
lad  Cas.  1008  =  12  Cr.  L.J.  472. 

(656) — S.  110— Security  for  good  behaviour  — 
Residence  of  sureties. — It  is  in  the  power  of  the 
Court,  in  ordering  securities  to  be  given,  to 
assign  some  geographical  limit  within  which 
such  sureties  must  reside.  EMPEROR  v. 
Nabbu  Khan,  24  A.  471  =  A.W.N.  1902,  122. 
(20  A.  206,  R.)  [R.,  8  Cr.L.J.  16Q  =  1  S.L.R. 
46,  8  Cr.  L.J.  344  =  11  O.C.  267.] 

(657) — S.  110— Takiyig  of  security  without 
personal  bonds — Legality  — There  is  no  provi- 
sion of  law  empowering  a  Court  to  call  upon  a 
person  to  provide  sureties  for  good  behaviour 
without  his  giving  his  own  bond  at  the  same 
time.  Emperor  v,  Udmi,  27  A.  262  =  1  A.L. 
J,  593  =  A.W.N.  1904,  230. 

(658)— S.  110  -  Security  —  Sufficient  cause  to 
refuse  to  accept  surety. — A  Magistrate  refused 
to  accept  sureties  on  the  ground  that  they  lived 
at  a  distance  of  nine  miles  from  the  residence 
of  the  accused  and,  consequently,  had  no  infiu- 
eace  over  him  and  could  not  be  expected  to 
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exercise  proper  vigilance  over  his  actions.  Held, 
that  the  reason  for  refusing  was  insufficient. 
Mashuk  Ali  V.  Emperor,  14  Cr.L.J.  214  = 
19  Ind.  Gas.  310. 

(659) — S.  110 — Evidence  necessary  to  support 
an  order  for  security. — In  the  absence  of 
evidence  of  any  complaint  having  been  made  to 
the  police  or  to  a  Magistrate  against  a  person 
called  upon  to  find  security  co  be  of  good 
behaviour,  or  that  he  had  been  arrested  on  a 
charge  of  having  committed  any  oSence,  the 
facts  that  certain  witnesses  stated  that  he  bore 
a  bad  character  and  that  he  was  said  by  the 
police  to  have  been  suspected  in  several  cases 
are  not  sufficient  to  warrant  an  order  under 
ss.  110  and  118  being  passed  against  him. 
Emperor  v.  Husain  Ahmad  Khan,  i.W.N, 
1905,34.  [R.,  16  C.L.J.  467  =  14  Cr.L.J.5  = 
17  C.W.N.  238  =  18  Ind  Gas.  149] . 

(660) — S.  110 — Evidence  of  general  repute,  ad- 
missibility of. — Vague  and  general  statements 
that  a  man  is  a  habitual  offender  is  not  sufficient 
evidence  on  which  an  accused  person  is  liable  to 
be  bound  down  under  s.  110.  The  evidence  of 
the  repute  of  an  accused  person  must  be  the 
evidence  of  persons  who  are  speaking  to  matters 
within  their  personal  knowledge,  and  not  from 
mere  hearsay.  RUP  SINGH  v.  KING-EmperoR, 
1  A.L.J.  616. 

(661) — S.  li-0— Evidence  of  general  repute. — 
Under  the  terms  of  s.  110,  the  reputation  which 
thg  person  is  found  to  have  must  necessarily 
mean  the  reputation  of  the  person  in  the  neigh- 
bourhood in  which  he  resides  and  the  persons 
residing  in  that  locality  could  best  speak  to  his 
character.  Kehaboi  v.  Queen-Empress, 
27  C.  993  =  5  C.W.N.  29. 

(662) — S.  110— Charge  to  be  proved  by  definite 
evidence — Security  for  good  behaviour  from  habi- 
tual offenders — Evidence  required — Evidence  of 
general  repute. — The  charge  under  cL(/)  of  s.  110 
cannot  be  proved  bygeneral  reputation,  but  must 
be  proved  only  by  definite  evidence.  In  order  to 
sustain  a  charge  under  s.  110  that  certain  per- 
sons are  thieves  and  dacoits  by  habit  and  that 
they  are  so  dangerous  to  the  community  as  to 
render  them  being  at  large  without  security 
hazardous  to  tbe  community,  there  must  be 
proof  of  specific  acts  to  show  ihat  these  men,  to 
the  knowledge  of  any  particular  individual,  are 
dangerous  and  desperate  characters.  It  is  not 
sufficient  that  respectable  pleaders  and  Honor- 
ary Magistrates  have  deposed  that  they  have 
heard  it  stated  that  they  were  thieves  and 
dacoits  by  habit,  when  they  have  no  personal 
knowledge  in  the  matter,  and  when  they  cannot 
mention  from  whom  they  have  derived  their 
information.  Kalai  HALDAR  v.  EmPEROR, 
29  C.  779.  [F.,  3  Or.  L.J.  290  =  9  O.G.  69  ;  R., 
34  M.  255  =  21  M.L.J,  488  =  8  M.L.T.  347  =  8 
Ind.  Cas.  493  =  11  Cr.  L.J.  663  =  (1911)  1  M.W. 
N.  34.] 

(663) — S.  110 — Detention  of  accused  in  jail 
^pending inquiry — Illegality — Evidence  of^ general 
repute, — Detention  of  a  person  in  jail  against 
whom  an  inquiry  under  oh.  VIII  of  the  Crim. 
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Pro.  Code,  is  in  progress,  is  an  illegality  which 
vitiates  the  trial.  The  accused,  who  was  Chair- 
man of  the  Managing  Committee  of  a  Munici- 
pality, was  called  upon  to  give  security  for  good 
behaviour,  upon  evidence  of  general  repute 
which  consisted  of  instances  anterior  to  tbe  date 
of  such  appointment.  Held,  that  the  evidence 
of  general  reputation  must,  in  cases  like  the 
present,  be  evidence  of  a  reputation  which  had 
been  acquired  since  the  last  appointment  to  the 
office  of  the  Chairman.  EMPEROR  v.  BhAD 
Savalaram  KotaSTHANE,  16  Bom.  L.R.  943 
=  2  Bom.  Cr.  G.  261. 

(664) — S.  HO — Evidence  that  a  man  was 
merely  of  bad  character — Effect. — Where  all  the 
evidence  proved  was  that  a  person  was  of  bad 
character,  such  a  finding  does  not  bring  the 
case  within  s.  110.  In  re  E.  V.KaruPPANAN 
SERVAI,  8  M.L.T.  246. 

(665) — S.  110 — Bad  livelihood- -General  repute 
— Evidence  to  the  contrary. — Held  that,  where 
security  under  s.  110,  Crim.  Pro.  Code,  is  taken 
from  a  person  on  tbe  evidence  of  general  repute 
only,  that  repute  should  be  universal  and  there 
should  be  no  doubt  about  It.  So  where  security 
was  demanded  from  a  person  (who  along  with 
his  brother  was  an  income-tax  payer)  on  the 
ground  of  general  repute  only  and  on  one  occa- 
sion his  house  was  searched  in  connection  with 
the  theft  of  the  properties  of  a  man  who  him- 
self said  he  had  no  suspicion,  and  on  the  other 
hand  he  and  several  other  well-to-do  people 
testified  to  the  petitioner's  good  character,  the 
Chief  Court,  on  revision  side,  set  aside  the 
order  to  furnish  security  for  good  behaviour. 
Jhandu  Ram  v.  Crown,  48  P.W.R.  1914,  Cr. 
(2  P.R.  1897,  Cr.,  F.) 

(666) — S.  no— Nature  of  evidence  necessary 
under  the  section. — In  order  to  sustain  an 
order  under  s.  110  against  a  person  who  is 
alleged  to  have  been  by  habit  a  thief,  the 
evidence  must  be  of  such  a  nature  as  would 
lead  to  a  reasonable  and  definite  ground  for 
coming  to  the  conclusion  that  he  is  an  habitual 
thief.  GHOLAM  ALI  v.  EmPEROR,  8  C.W.N. 
543. 

(667)— S.  no— Habitual  offender— No  convic- 
tion for  an  offence  against  property  recently  com- 
mitted— Evidence — Security  for  good  behaviour. 
— Where  the  only  evidence  against  a  person  was 
that  he  was  found  hiding  himself  in  a  bush, 
and  when  his  person  was  searched  certain  arti- 
cles not  claimed  by  him  to  be  his  own  were 
found  upon  him,  there  is  no  presumption  that 
he  was  there  with  a  view  to  commit  an  ofience, 
so  that  he  may  be  deemed  to  be  a  "  habitual 
offender"  within  the  meaning  of  s.  110  of  the 
Code  of  Criminal  Procedure.  MadIRA  NagADU 
V,  EMPEROR,  (1911)  1  M.W.N.  355  =  10  Ind. 
Gas.  959  =  12  Cr. L.J.  359. 

(668) — S.  110  —  Admission  of  accused  not 
sufficient  to  prove  him  to  be  habitual  thief-— Ji 
Magistrate  called  upon  an  accused  to  show 
cause  why  he  should  not  furnish  security  for 
his  conduct.    The  accused  said  he  oould  furnish 
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security,  but  stated  that  he  was  a  bad  ebaracter 
and  bad  been  in  jail.  On  this  evidence,  the 
Magistrate  ordered  the  accused  to  furnish  secu- 
rity. Held  that  the  Magistrata's  order  should 
be  set  aside,  because,  as  the  record  stood,  there 
was  merely  the  accused's  admission  that  he  was 
a  bad  character  and  that  he  had  been  in  jail, 
but  ha  was  nowhere  shown  that  he  was  an 
habitual  thief.  KING-EMPEROR  v.  KAKA, 
3  Bom.  L.R.   269. 

(669) — S.  llO-~  Joint  trial  of  more  persons  than 
one,  definite  evidence  required  in,  against  each 
person — Person  said  io  be  of  bad  character  7iot 
necessarily  a  dacoit — Sureties  not  to  be  rejected 
merely  on  Police  report. — Where  a  number  of 
persons  are  tried  jointly  for  a  charge  under 
8.  110,  Crim.  Pro.  Code,  it  is  incumbent  upon 
the  Magistrate  to  exercise  great  care  and  caution 
in  dealing  with  the  evidence  and  to  insist  that 
definite  evidence  be  given  against  each  person 
who  is  charged.  Where  the  evidence  H,m3unted 
to  nothing  more  than  that  some  persons  said  to 
to  be  of  bad  character  had  been  seen  on  occa- 
sions at  the  Koihar  where  the  acsused  did  his 
work,  held  that  it  did  not  justify  the  Magistrate 
in  holding  that  the  accused  was  a  dangerous 
dacoit  and  extortioner  and  habitually  protected 
and  harboured  thieves.  Held  further,  that  Magis- 
trates have  no  authority  to  reject  sureties  merely 
upon  an  unfavourable  report  of  the  Police.  JAI 
GoviND  V.  King-Emperor,  13  O.C.  263  =  17 
Ind.  Gas.  72  =  13  Cr.L.J.  760.  (7  O.C.  113,  11 
O.C.  267,  Appr.) 

(670) — S.  WO— Security  fnr  good  behaviour 
frorn  habitual  offenders— Object—  High  Court, 
when  can  stay  proceedings — Police  report,  effect 
of — Gazetteer,  extract  from — Evidence,  admissi- 
bility of. — The  object  of  s.  110  of  the  Code  of 
Criminal  Procedure  is  preventive  and  not 
punitive.  The  purpose  which  the  Legislature 
had  in  view  was  to  afiord  protection  to  the 
public  against  the  repetition  of  crimes  in  which 
the  safety  of  property  is  menaced  and  not  the 
security  of  the  person  alone  is  jeopardised  (2  A. 
835,  B,,),  The  preventive  jurisdiction  with  which 
the  Magistrate  is  thus  vested  is  a  powerful 
means  to  secure  the  interests  of  the  community 
from  injury  at  the  hands  of  hardened  oSenders 
of  the  most  dangerous  classes.  This  very  fact, 
however,  renders  it  necessary  that  the  powers 
should  be  exercised  with  caution  and  discretion. 
The  statutory  provisions  of  s.  110  were  enacted 
by  the  Legislature  with  the  purpose  of  protecting 
society  from  habitual  offenders ;  they  were 
never  intended  to  bo  applied  to  coerce  landlords, 
however  recalcitrant  they  may  be,  to  adopt 
methods  of  management  of  their  estates,  the 
efficacy  of  which  they  might  not  appreciate, 
though  pressed  upon  them  with  the  best  of  in- 
tentions. If  it  is  established  to  the  satisfaction 
of  the  High  Court  that  the  proceedings  under 
3.  110  are  not  bona  fide,  and  that,  in  substance, 
their  continuance  would  mean  an  abuse  of  the 
statutory  provisions  on  the  subject,  it  is  not  only 
competent  to  the  High  Court  but  it  is  its  obvious 
duty  to  interfere.  The  production  of  the  Police 
report  is  not  in  every  case  a  complete  answer  to 
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the  allegation  that  the  proceedings  under  s.  110 
are  not  bona  fide.  An  allegation  of  that  character 
has  to  be  established  conclusively,  either  by 
direct  evidence  or  by  evidence  of  surrounding  cir- 
cumstances which  leave  no  room  for  reasonable 
doubt  as  to  the  true  nature  of  the  proceedings. 
An  extract  from  a  volume  of  a  Gazetteer  is 
admissible  in  evidence,  if  the  extract  itself  is 
relevant  for  the  purpose  of  the  enquiry  before 
the  Court.  RAJENDRA  NARAYAN  v.  KING- 
Emperor,  16  C.L.J.  467  =  18  lad.  Gas.  149 
=  14  Gr.  L  J.  3  =  17  G.W.N.  238. 

(671) — Previous  conviction— Habitual  offen- 
ders. 110  (  =  Grim.  Pro.  Gode,  I8y2.  s.  110). 
— The  tact  that  a  person  was  conv'icted  on  a 
former  oocasion  or  occasions  will  not  justify 
his  being  treated  as  a  nabitual  offender  under 
ch.  Vlll,  Act  X  of  1882,  unless  it  be  shown  that, 
since  his  release,  he  has  indicated  an  intention 
of  returning  to  a  dishonest  course.  Ch.  VIII, 
Crim,  Pro.  Code,  1882,  is  not  intended  to  enable 
a  Magistrate  to  punish  a  person  who  has  been 
tried  on  a  speciiic  charge  and  acquitted,  but 
whom  the  Magistrate  nevertheless  believes  to 
be  guilty.  QUEEN-EMPRBSS  v.  RAM  PATTAN, 
S.G.  70,  Oudh. 

(672) — S.  liO— Non-liability  of  manager  of  a 
shrine  freely  open  to  public  wliere  thieves  resort — 
Previous  convictions  of  gambling  and  ol  offences 
not  relating  to  property. — Held  that  the  manager 
of  a  public  shcine,  which  does  not  belong  to 
him  and  is  not  under  his  exclusive  control,  and 
which  is  freely  open  to  the  public,  cannot  be 
called  upon  to  furnish  security  for  good  behavi- 
our under  s-  llO  (c),  although  some  thieves 
have  been  arrested  there  on  several  occasions 
and  it  is  generally  used  as  a  gambling  resort, 
and  among  the  people,  who  come  up  there,  are 
a  number  ot  thieves  and  bad  characters  ;  and 
although  the  manager  himself  has  nine  convic- 
tions against  him,  none  of  which  has  anything 
to  do  with  property  and  six  of  which  are  for 
gambling,  inasmuch  as  the  shrine  ia  not  his 
house  and  he  cannot  ba  said  to  harbour  thieves 
and  such  like,  convictions  cannot  fairly  be 
raked  against  a  person  involved  in  the  proceed- 
ings under  the  said  s.  110  (c).  Held,  also,  that 
an  order  under  this  section  is  not  justifiable, 
where,  apart  from  the  police  officials,  only  two 
persons  are  produced  to  support  the  prosecution, 
against  a  large  body  of  apparently  respectable 
witnesses  of  an  immediate  neighbourhood  who 
testify  in  favour  of  the  accused.  SOMAN,  SON 
OF  MOHAMMAD  BAKSH  v.  CROWN.  37  P.W. 
R.  1910  Gr  =  8  lad.  Caa.  249  =  11  Gr.  L  J.  603. 

(673) — S.  110— Security  for  good  behaviour — 
Fresh  proceedings  after  expiration  of  an  order 
under  section  if  can  be  based  on  materials 
antecedent  to  the  expiration  of  the  previous 
order. — When,  after  the  expiration  of  the  period 
of  a  bond  for  good  behaviour  taken  under 
s.  110,  Grim.  Pro.  Code,  fresh  proceedings  are 
taken  against  the  accused,  such  proceedings 
must  be  confined  to  facts  and  circumstances 
alleged  against  him  after  release  from  his  last 
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security.  Eam  Deo  Pande  v.  EmpeeOR, 
19  C.W.N.  223  =  16  Cr.  L.J.  312  =  28  lad.  Gas. 
648. 

(674) — S  110— Security  for  good  behaviour — 
Weight  of  evidence  on  both  sides — Instances  of 
suspicion— Previous  discharge  on  the  same 
materials- — Held,  that  a  conviccion  under 
110,  Crim.  Pro.  Code,  of  A  and  B  (the  Brothers) 
is  illegal  where  evidence  for  the  prosecution 
consists  of  four  Lambardars,  one  Zaildar,  two 
sub-Inspeators  coupled  with  a  few  instances  of 
suspicions  against  23  witnesses  for  A,  and  40 
witnesses  for  B  inoluding  a  lambardar,  particu- 
larly, when  a  year  before,  they  had  been  dis- 
charged nearly  on  the  same  materials  and  by 
the  same  Magistrate,  and  no  fresh  facts 
implicating  them  have  since  happened.  LALA 
V.  Crown,  33  P.W  R  1913.  Cr  =316  P.L.R. 
1913  =  21  Ind.  Cas-  475  =  14  Cr.  L.J.  603. 

(675) — S.  110 — Security  for  good  behaviour  — 
Persons  not  residing  within  Magistrate's  juris- 
diction,— It  is  only  when  a  person  within  the 
limits  of  a  Migistrate's  jurisdiction,  that  is. 
who  is  residing  within  the  limits  of  such  juris- 
diction is  found  to  be  a  person  of  the  descrip- 
tion mentioned  in  s.  110,  tbat  the  Magistrate 
can  take  action  ;  and  it  is  not  contemplated 
that  the  Magistrate,  in  such  a  case,  should 
issue  a  warrant  so  as  to  pursue  the  person  con- 
cerned into  another  jurisdiction      KETABOI  v. 

Queen-Empress,  27  C.  993=5  C.W.N.  29. 
[NotF.,  36  M.  96  =  17  Ind.  Cas.  413  =  23  M.L. 
J. .535  =  13  Cr.  L.J.  781  ;  i^  ,  12  P.R.  1901.  Cr. 
=  91  P.L.R.  1901.] 

(676) — S,  llO— Jurisdiction  of  Magistrate  — 
Person  owning  a  residence  and  occasionally 
visiting  the  place— Institution  of  proceedings 
under  the  section  at  that  place — Validity. — A 
Magistrate  has  jurisdicoiou  to  take  proceedings 
against  a  person  under  s.  HO,  when  such  per- 
son has  a  residential  house  and  occasionally 
resides  for  the  purpose  of  business  within  the 
local  limits,  of  the  Migistrate's  jurisdiction, 
and  when  the  acts  attributed  to  him  are  acts 
done  by  him  while  residing  at  that  place. 
Kasi  Sundar  Roy  v.  Emperor.  31  C.  419.= 
iCij.L  J.438.  [i?'.,38C.  156  =  15  G.W.N.  366  = 
12  Cr. L.J. .164  =  9  Ind.  Cas.  916.] 

(677) — S.  liO—*  Any  person  within  the  local 
liinits  ' —  Meaning.— The  words  '  any  pers;;n 
within  the  local  limits  '  occurring  in  a.  110, 
Crim.  Pro.  Code,  m;an  any  person  who  is 
within  the  local  limits  at  the  time  when  the 
Magistrate  takes  action  under  the  section.  It 
is  not  necessary  tbat  the  person  who  is  proceed- 
ed againot  uader  s.  110  should  be  a  person 
resident  within  the  local  limits  of  the  jurisdic- 
tion of  the  Magistrate.  In  re  KORA  RANGan, 
23  M.L.J.  835  =  17  Ind.  Gae.  413  =  13  Cr.  L.  J. 
781=  36  M.  96.     (27  G.  993,  Not  F.) 

(678)— S.  110 —Abetment  of  commission  of 
offence  involving  a  breach  of  the  peace  by  a 
Zemindar. — Where  a  Zemindar  abets  other 
people  to  commit  offences  involving  a  breach  of 
the  peace,  in  order  to   compel  the    raiyats    to 
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pay  him  enhanced  rents,  held,  that  the  conduct 
of  the  Zemindar  would  come  under  s.  110  (a) 
of  the  Code,  although  the  Zemindar  is  a 
person  of  considerable  means.  KASI  SUNDAR 
ROY  V.  Emperor,  31  C.  419.  =  1  Cp.L  J,  438. 
IF.,  3a  C  156  =  15  C.W.N.  366=  12  Cr.  L  J.. 
164  =  9  Ind.  Cas.  916.] 

(679)— S.  110  {  =  Crim.  Pro.  Code,  1882, 
s.  110) — Jurisdiction  of  first  clafs  Magistrate. — 
It  is  not  open  to  a  Magistrat'3  ot  the  first  class, 
who  is  not  a  District  or  Sub-Divisional  Magis- 
trate, unless  he  is  specially  empowered  in  that 
behalf,  to  take  up  oases  under  s.  110,  Crim.  Pro. 

Code.  Queen-Empress  v.  nga  Kala,  L.B. 
R.  1872—1892,  239. 

(630) — S.  110 ~hnprisonmint  in  default  of 
furnishing  security. — An  order  for  imprison- 
ment, in  default  of  furnishing  security,  is  not 
a  sentence  of  imprisonment,  QueeN-EmpreSS 
v.  Nga  Po  Su.  U.B.R.  1897—1901,  Yol.  I, 
375. 

(681) — S.  110  ■' Imprisonment  in  default  of 
giving  security — Allowing  time  to  accused  to 
reform  himself  on  release  —  Whether  two  months 
after  release  from  jail  sufficient  to  give  accused 
opportunity  to  show  his  willingness  to, adopt 
honest  livelihood. — In  the  case  oc  a  per^son  im- 
prisoned for  threB  years,  in  default  of  finding 
security  to  be  of  good  behaviour,  a  period  of 
under  two  months  from  nis  release  from  jail  is 
not  a  sufficient  time  to  give  an  opportunity  of 
showing  his  willingness  to  adopt  an  honest 
livelihood.  Emperor  v.  Husan  ahmad 
Khan,  A.W.N.  1903,  34.  [F.,  2H  a.  306  =  A. 
W.N.  1906,  30  =  3  A.L.J.  29  =  3  Cr.  LJ.  96  =1 
M.L.T.  58:  B.,  18  Ind.  Cas.  149  =  14  Cr  L.J.  5 
=  16  C.L.J.  467  =  17  C.W.N.  238.] 

(682) — S.  110 — Bond  for  good  behaviour — 
Conviction  for  receiving  stolen  property  in 
Native  State — Forfeiture —  Nature  of  offence 
under  section — Proof  of  commission,  necessary. 
— A  person  who  was  under  security  for  good 
behaviour  under  s.  110,  Crim.  Pro.  Code,  does 
not  merely  on  proof  of  conviction  for  dishonest 
receipt  of  stolen  property  by  a  Court  in  a 
Native  State,  forfeit  his  security.  Obiter. — 
But  proof  of  commission  of  an  offence  punish- 
able   by    the    Code    entails    such     forfeiture. 

Crown  v.  dewa  Singh,  28  P.R.  1910,  Cr. 
=  45  P.W.R.  1910  =  8  Ind,  Cas.  383  =  11  Cr.  L. 
J.  635  =  199  P.L  R.  1910.  (2  P.R.  1«84,  Cr.  ; 
17  P.R.  1904,  Cr..  R.} 

(683) — S.  110— Security  for  bad  livelihood — 
Offance  committed  different  Irom  that  for  ivhich 
security  given  —Security  whether  liable  to  be  for- 
feited.— I.  S.  w^s  on  17-12-1910  requited  to 
give  security  of  Rs.  1,000  for  one  year  as  being 
suspected  as  a  thief  and  notorious  receiver  of 
stolen  property,  U.  S.  who  belonged  to 
another  village  was  accepted  as  the  surety  for 
I.  S.  On  13-10-1911,  I.S.  was  sentenced  to 
imprisonment  on  a  serious  charge  of  violence 
under  s.  326,  I. P.O.  Proceedings  were  taken 
against  the  surety  U.S.  and  he  was  directed  to 
I  pay  Bs.  500.  Held  that  this  order   against  the 
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surety  was  not  justifiable.  When  mea  staDd 
surety  in  respect  ot  s.  110,  they  underiake 
liabilitiy  for  duoh  good  conduct  only  on  the  part 
of  the  person  for  whom  they  stauu  surecy  as  is 
indicated  by  the  circumstances  under  which 
the  security  waa  demanded.  The  subsequent 
oonviotion  should  be  tor  an  uSence  similar  to 
that  for  which  security  was  giveu.  The  man 
who  stands  surety  lor  another  should  always  be 
treated  in  a  considerate  manner,  and  it  is  con- 
trary to  all  principles  of  justicd  that  he  should 
be  held  liablj  for  a  suaden  act  ot  violence, 
especially  when  he  himself  belongs  to  another 
village  and  has  no  possible  opportunity  of  con- 
trolling the  every  day  life  ot  the  offender. 
Udham  Singh  v.  Kinq-Emperor  of 
India,  15  PR.  iQia,  Cr.=a34  P.L.R,  1913  = 
14  Cr.  L.J.  575  =  39  P.W.R  1913  =  21  lod. 
Cab.  175.  [R.,  62  P.L.R.  1914  =  7  F.W.R. 
1914,  Cr.  =  15  Or.  L.J.  485  =  24  Ind.  Gas.  573.] 

(684)— S.  110— Separate  trial — Conauct  be- 
fore previous  bond. -Id  cases  under  s.  110, 
Grim.  Pro.  Gode,  each  accused  is  entitled  to  an 
entirely  independent  examination  of  his  own 
case.  To  tdke  up  facts,  against  an  accused,  of 
daies  older  ihan  the  previous  security  bond,  is 
against  law  and  justice,  and  cannot  be  made 
the  ground  for  fresh  proceedings.  BAHADUR 
Shah  v.  Emperor,  4  lad.  Cus.  432  =  23  PW. 
R.  1909.  Cr.=4  P.R.  1909  =  149  P.L.R.  1909. 

(685) — S.  110 — Security  proceedings  —  De- 
manding security  from  a  person  trying  to  reform 
himselU — Where  it  js  tound  that  an  accused 
person  is  trying  to  reform  himself  and  as  tor  a 
fortnight  ltd  an  honest  liie,  security  should 
not  be  demanded  from  him  under  s.  110,  on 
the  ground  that  there  was  no  guarantee  that  he 
had  mended  his  ways.  S.  liO  is  preventive, 
and  not  punitive.  Its  ooject  is  to  protect 
society  against  persons  who  are  so  likely  to 
commit  ofiences  that  it  is  not  adviS:ible  to  leave 
them  at  large  unchecked.  It  is  very  undesir- 
able to  proceed  under  tn<it  section  against  a 
person  who  is  trying  to  reform  himself  and  to 
live  an  honest  lite.  In  re  BlLLA  APPAYYA,  lO 
Ind.  Cas.  624  =  l2  Cr.L.J.  328  =  10M.L.T.  333. 

(686) —  S.  110  —  Proceedings  in  security 
cases  —  Trymg  Magiattate,  must  decide  the 
cases  —  Cases  cannot  be  transftrred  to  District 
Magistrate— Regulation  Xll  uf  li2l,  s.  27. — 
Where  proceedings  under  s.  llO  of  the  Grim. 
Pro,  Gode,  are  onoa  initiated  before  a  Magis- 
trate, tne  Magistcate  must  dispose  of  them 
himself.  It  IS  not  competent  lo  him  to  send 
up  the  case  which  he  is  trying  to  the  District 
Magistrate  for  action  under  Regulation  XII  of 
1827.  Emperor  v.  Kisan  Kevji,  14  Bom. 
L.R.  713=17  InQ  Gas- 60  =  13  Cr.  L.J.  748  = 
I  Bom.  Cr.  Caa.  162. 

(686-a) — S-  110  —  Sanction  —  Proceedings 
under  s.  110  —  Practice— Evidence  of  Police 
officers —  Diaries  —  Aamission  m  evidence  — 
&'.  198,  Ponal  Code. — in  proceeding  under 
s.  110  a  Police  officer  was  examined  at  great 
length  but  no  securitj  was  demanded  from 
the   accused.     The    accused   applied    for    and 
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obtained  sanction  to  prosecute  the  Police 
ofi&cer.  Held  that  sanction  should  not  be 
granted  inasmuch  as  the  Police  officer  had 
made  the  statements  about  the  accused  from 
what  he  had  heard  from  others.  "  It  is  strange 
that  Magistrates  attach  so  much  weight  and 
examine  at  such  inordinate  length  the  Police 
officers  who  appear  before  them  in  proaeedinga 
under  s.  110.  Those  officers  usually  know 
nothing  more  than  this  that  there  is  current  in 
their  circle  a  rumour  to  the  efiect  that  certain 
person  is  an  associate  of  bad  characters,  &o." 
Police  diaries  are  useful  evidence  when  one 
has  to  decide  about  the  guilt  of  an  accused 
person  and  they  contain  matter  which  points 
in  the  opposite  direction,  but  even  if  evidence 
at  all  they  are  dangerous  evidence  against  an 
accused  person.  ABDUL  KHaliq  v.  EMPER- 
OR, 13  A. L, J.  412=16  Cr.  L.J,  281  =  28  Ind. 
Cas.  329. 

(686-6)— S.  110 — Jurisdiction  of  Magistrate — 
"  Within  the  local  limits  "  meajiing  of.— The 
words  "  within  the  local  limits  of  his  jurisdic- 
tion "  are  not  equivalent  to  "residing  within 
the  local  limits."  It  is  sufficient  to  give  the 
Magistrate  jurisdiction,  if  the  evil  habits  of 
the  accused  were  practised  and  evil  reputation 
acquired  within  the  local  limits  of  his  jurisdic- 
tion. King-Emperor  v.  Durga  Halwai, 
19  C.W.N.  1022. 

(687) -S.  110 -See  ACCUSED  PERSON,  24 
P.R.  1903,  Gr. 

(688;— 8.  110— See  HABITUAL  OFFENDER, 
5  O.G.  203. 

(689)— S.  110— See  PenaL  CODE.  s.  182.  11 
Cr.  L.J.  3  =  4  Ind.  Gas   477  =  3  S-L.R.  132,  Cr. 

(690;— S  110— See  PENAL  CODE,  s.  401,  36 
P.W.R.  1912,  Cr.  =  13  Gr.  L-J.  799  =  17  Ind. 
Gas.  543. 

(691) -S.  110  -  See  Nos.  337,  338,  339,  518, 
566  to  571,  626  to  640  and  649,  651,  supra  and 
817-a,  infra, 

(692)— Ss.  110  to  118  and  4.39— Defective 
notice — Chief  Court's  power  of  revision  m  a 
pending  case  and  to  quash  defective  proceedings- 
Held,  that  the  Ghiei  Court  is  competent  at  any 
stage  of  a  criminal  case  to  interfere,  in  order  to 
exercise  its  powers  of  revision,  particularly 
where  the  case  is  of  an  exceptional  nature.  So 
where  the  proceedings  of  a  Magistrate  under 
s.  110,  Crim.  Pro.  Code,  are  detective  on  one 
or  more  of  the  following  grounds,  the  Chief 
Court  has  power  to  quash  them  at  once,  as 
where  the  accused  has  already  bsen  twice 
acquitted  on  similar  facts  and  evidence,  and 
nothing  new  is  urged  against  him,  and  the 
original  order  is  only  initialled  and  not  signed 
by  the  Magistrate,  and  neither  the  amount  of 
security  and  the  period  for  which  it  is  required, 
nor  the  full  particulars  of  tSe  b^d  livelihood, 
are  mentioned  therein.  A  Magistrate  is  not 
justified  in  issuing  unreasonably  a  warrant  foe 
the  arrest  of  an  accused  person  on  excessive 
seourity,    while    the    accused    had   reasonable 
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excuse  for  not  attending  in  obedience  to  the 
notice.  Natha  Singh  v.  Crown,  17  P.W.R. 
1910,   Cr.  =  6   Ind.  Cas.  624  =  11   Cr.  L.J.  387. 

(22  C.  131,  22  W.R.  Cr.  23,  20  B.  543.  25  C  i!33, 
F.;  45  F.R  1885,  Cr.  D.)  [F.,  11  Cr.  L.J.  388 
=  6  Ind.  Cas.  626  =  18  P.W.R.  1910,  Cr.] 

(693)— Ss.  110  to  123,  438,  439— See  SECU- 
EITY  FOR  GOOD  BEHAVIOUR,  6  P.W-R.  1907, 
Gr.  =  56P.L.R.  1907. 

(694)— Ss.  110,  Ul—Susiaected  persons.— B. 
110  is  not  intended  to  afford  the  police  a  means 
of  keeping  the  suspected  person  under  detention 
until  they  are  able  to  work  out  a  case  against 
him.  A  Magistrate  should  not  detain  a  person 
under  that  section,  unless  he  has  the  necessary 
information  upon  which  he  can  mako  the  order 
in  writing  required  by  s.  112.  KiNG-EMPEROR 
V.  PaimalNai,  10  A.L.J.  351  =  17  Ind.  Cas. 
571  =  13  Cr.  L.J.  827.  [iJ.,  36  A.  262  =  12  A. 
L.J.  365  =  23  Ind.  Cas.  496  =  15  Cr.  L.J.  288.] 

(695) — Ss,  110,  112 —  Proceedings  under — 
Detention  in  custody  on  the  viere  request  of  the 
police — Reason  to  be  considered  and  recorded  by 
Magistrate, — A  person,  who,  after  investigation 
made,  has  been  found  net  to  have  been  concern- 
ed in  any  cognizable  ofitnce  and  againstwhom 
there  is  no  reasonable  complaint  or  suspicion 
of  his  having  been  so  concerned,  should  at  once 
be  released  and  any  further  detention  of  him  is 
a  detention  not  warranted  by  law.  A  Magis- 
trate has  no  jurisdiciion  to  act  under  a.  110, 
Crim.  Pro.  Code,  until  he  has  such  information 
before  him  as  will  suffice  for  his  making  an  order 
in  writing  setting  forth  its  substance  and  the 
further  particulars  required  by  s.  112  of  the 
Code.  King-Emperor  V,  Ganesh,  12  A.L. 
J.  336  =  15  Cr.  L.J.  696  =  26  lad.  Cas.  Ui. 

(696)— Ss.  110.  112,  113,  m—Goodbehaviour 
— Security  —  Warrant  case  —  Opportunity  to 
bring  witnesses. — In  a  proceeding  under  a.  110 
of  the  Crim.  Pro.  Code,  the  accused  person  must 
have  time  to  bring  his  witnesses  and  have  their 
evidence  recorded.  Where  the  accused  had  not 
had  this  opportunity,  the  order  against  him 
must  be  set  aside.  Keramuddin  Sarkar  v. 
Emperor,  15  Cr.  L.J.  353  =  23  Ind.  Cas.  721  = 
41  C.  806. 

(697)— Ss.  110,  112,  114,  87,  88~Security 
proceedings  —  Accused  residing  outside  the 
Court's  jurisdiciion  —  Warrant  for  arrest  of 
accused  —  Proclamation  and  attachment  of 
accused's  property. — In  a  proceeding  under 
s.  110  of  the  Crim.  Pro.  Code,  the  Magistrate 
issued  (S.  114)  a  warrant  to  arrest  the  accused 
who  had  already  left  his  jurisdiction.  As  the 
warrant  was  not  executed,  the  Magistrate  took 
proceedings  under  s.  87  and  attached  the 
moveable  and  immoveable  properties  of  the 
accused  undur  s.  88  of  the  Code.  An  applica- 
tion having  been  made  to  cancel  the  warrant 
and  attachment  proceedings  :  Held,  that,  as 
the  accused  was  no  longer  living  v/ithin  the 
limits  of  the  Court's  jurisdiction,  the  war- 
rant, proclamation  and  attachment  issued 
against  him  were  illegal.  In  re  R.'^MJIBAI 
Waghjibai,  14  Bom.  L.R.  889  =  1  Bom.  Cr. 
Gas.  18S  =  13  Cf.  L.J.  796  =  17  Ind.  Gas.  540. 
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(698)— Ss,  110,  112,  114,  118  {  =  Crim.  Pro. 
Code,  1882,  ss.  110,  112,  114,  118— Detention, 
pending  enquiry. — The  accused  was  tried  at 
Meerut  for  murder  and  acquitted.  He  was  then 
gent  to  Delhi,  and  there  committed  for  trial  for 
murder  and  acquitted.  Then,  at  the  request  of 
the  Magistrate  at  Meerut,  in  order  that  proceed- 
ings under  s.  HO,  Crim.  Pro.  Code,  might  be 
taken  against  him,  he  was  sent  in  custody  to 
that  Magistrate,  and,  pending  an  enquiry  by  the 
police  as  to  his  character,  he  was  confined  in 
in  the  lock-up.  Sometime  after,  a  Sub-Inspector 
was  examined  to  supply  the  information  requi- 
red by  s.  HO,  Crim.  Pro.  Code.  That  being 
done,  it  was  ordered  that  pending  further  en- 
quiries, the  accused  should  not  be  released  until 
he  gave  security  in  two  sureties  for  Rs.  200 
each.  Held  that  the  detention  of  the  accused 
under  the  circumstances  was  illegal.  EMPRESS 
v.  Amir  Khan.  A.W.N.  1883,  204.  [D.,  A.W. 
N.  1896,  73.] 

(699)— Ss.  110,  112,  117  and  5^7— Trial  of 
habitual  offenders  in  same  enquiry. — A  Magis- 
trate cannot,  under  s.  117,  ol.  4,  deal  with  two 
or  more  persons,  where  they  have  not  associat- 
ed with  themselves  as  habitual  offenders,  in 
the  same  enquiry,  and  he  must  deal  with  them, 
in  separate  enquiries.  But  if,  in  the  absence  of 
any  information  of  their  having  been  asso- 
ciated together,  he  does  try  them  in  the  same 
enquiry,  this  illegality  is  not  cured  by  s.  537 
of  the  Code.  PADAN  v.  KiNG-EMPEROR,  5 
O.C.  243. 

(700)— Ss.  110.  112,  190,  191— Transfer  on 
the  ground  of  Magistrate  acting  on  private  in- 
formation.— The  language  of  ss.  110,  112  does 
not  place  any  limit  as  to  the  sources  from 
which  a  Magistrate  may  derive  his  information 
regarding  the  accused,  and  these  sections  are 
not  controlled  by  ss.  190,  191,  Crim.  Pro. 
Code.  That  the  Magistrate  is  acting  on  private 
information  cannot,  therefore,  be  a  ground  for 
applying  for  the  transfer  of  such  proceedings. 
In  the  matter  of  the  petition  of,  MiTHU  KH.^N, 
27  A.  172  =  1  A.L.J.   685  =  A.W.N.  1904,  206. 

(701)— Ss.  110,  113,  4:96— Security  for  good 
behaviour — Person  brought  before  a  Magistrate 
illegally — Bail — Power  to  call  for  bail. — A  was 
summoned  by  the  Police  and  then  placed 
before  a  Magistrate,  who  called  upon  A,  to 
furnish  security  under  s.  110,  Crim.  Pro.  Code. 
The  Magistrate  postponed  the  hearing  of  the 
case  and  bound  over  A  in  the  sum  of  Rs.  250  for 
appearance  on  the  next  date.  A  was  not 
arrested  by  the  Police  on  a  warrant.  A  applied 
to  the  High  Court  for  the  setting  aside  of  the 
proceedings,  on  the  ground  that  the  procedure 
laid  down  in  the  Crim.  Pro.  Code  for  action 
under  s.  110  was  not  followed.  Held,  (1)  tha.t, 
whether  A  was  brought  before  the  Magistrate 
legally,  or  illegally  and  whether  he  was  under 
arrest  or  not,  the  Magistrate  was  justified  in 
treating  A  as  a  person  present  in  Court,  and  the 
Magistrate  must  be  taken  to  have  acted  under 
s,  113  of  the  Code.  (2)  That,  under  the  cir- 
cumstances of  the  case,  the  Magistrate  had  the 
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power  to  require  bail  from  A.  EMPEROB  v. 
GULAM  HUSAIN,  12  Cr.  L.J,  533  =  12Ind.  Gas. 
801.  (6N.W.P.  366,  F.) 

(102)— Ss.  110,  m— Security  for  good  be- 
haviour— Nature  of  evidence, — The  legislature 
intended  to  leave  Magistrates  a  very  wide  dis- 
cretion in  relation  to  the  admission  of  evidence 
as  to  general  repute  or  "otherwise"  as  described 
in  3.  117  of  the  Crim.  Pro.  Code.  The  word 
"  otherwise  "  should  be  read  as  meaning  some- 
thing ejilsdem  generis  with  the  particular  or 
particulars  alleged  above  it.  EMPEROR  v. 
Kallu  Mal,  A.W.N.  1904.  140, 

(703)— Ss.  110,  111 ,— Rumour— Not  evidence 
of  general  repute. — Rumours  that  a  man  is  of  a 
bad  character  is  not  evidence  of  general  repute. 
Where  the  evidence  for  the  defence  to  the  efiect 
that  the  accused  is  a  man  of  good  character  is 
as  weightly  as,  or  weightier  than,  the  evidence 
for  the  prosecution,  it  could  not  be  held  as 
proved  that  the  accused  is  by  general  repute  a 
bad  character.     RAJENDRA    PRASAD    SahI  v. 

King-Emperor,  i  A.L.J.  611.  [B.,  lO  a.L.J. 

383  =  13  Cr.L.J-  772  =  17  lud.  Cua.  40i.] 

(701)— Ss.  110,  insecurity  for  good  beha- 
viour— Evidence  of  cases  tn  ivhicli  accused  sus- 
pected— Not  evidence  of  general  repute. — Evi- 
dence of  cases  in  which  the  applicant  is  suspect- 
ed is  not  evidence  of  general  repute  within  the 
meaning  of  s.  117,  Crim.  Pro. Code.  Where  the 
evidence  is  equally  bilanced  in  a  case  under 
s.  110,  no  order  requiring  security  should  be 
made,  Raham  Am  v.  King-Emperor.  11  A. 
L.J.  461  =  14  CfL  J.  407  =  20  Ind.  Gas.  231. 

(704-g;)— Ss.  110  and  117— See  MAGISTRATE. 
Duty  of,  2  L.B.R.  Ib6. 

(705)— Ss.  110,  117,  118,  406— See  BUR. 
ACT  I  OF  1899,  6.  17,  3  L.B.R.  21  =  2  Cr.L.J. 
378. 

(706)— Ss.  110, 117,  191— See  SECURITY  FOR 
GOOD  BEHAVIOUR,  29  C.  392  =  6  C.W.N.  595. 

(707)— Ss.  110,  117  (1,  2  and  (3),  526  (8)— See 
SECURITY  FOR  GOOD  BEHAVIOUR,  19  A.  291 
=  A.W.N,  1897,  52. 

(708)— Ss.  110,  117,  para.  2,  251  to  256  and 
s.  540. — In  a  case  uuder  s.  110,  where  the 
evidence  for  the  defence  is  equally  good  with 
that  for  the  prosecution,  the  accused  are 
entitled  to  an  acquittal.  Uuder  para.  2  of  s,  117 
a  case  under  s.  110  is  to  be  conducted  as  if  it 
were  a  warrant  case,  and  the  procedure  to  be 
observed  in  the  trial  of  warrant  cases  is  laid 
down  in  ss.  251  to  256.  According  to  the  said 
sections,  an  accused  cannot  be  called  upon  to 
enter  on  his  defence  until  the  prosecution  closes 
its  case.  No  further  evidence  can  be  admitted 
against  the  accused  except  under  s.  540,  for 
which  there  must  be  valid  reasons  which  must 
be  recorded.  GANGA  SINGH  v.  KING-EM- 
PEROR,  10  A.L.J.  383  =  17  Ind.  Caa.  404  =  13 
Cr,  L.J.  772. 

(709)— Ss.  110,  117  (2),  256— Applicability  of 
s.  256  to  proceedings    under    s.    110.— Under 
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8.  117  (2),  of  the  Crim.  Pro.  Code,  the  Magis- 
trate's inquiry  in  cases  of  security  for  good 
behaviour  must  conform  to  the  procedure 
prescribed  in  warrant  cases  and,  therefore,  s.  256 
is  applicable  to  such  proceedings.  The  record 
should  show  whether  the  accused  wished  to 
cross-examine  any  of  the  witneses  for  the  prose- 
cution already  examined,  and  should,  if  he 
wishes,  be  allowed  to  cross-examine  them. 
EMPEROR  v.  Lansha,  12  Cr.  L.J.  89  =  9  lod. 
Gas.  468. 

(710)— Ss.  110,  117  (4)—  Security  for  good 
behaviour — Bad  repute  ~  Nature  of  evidence — 
Duty  of  Court — Evidence,  value  of — Statevients 
of  accused's  caste-felloivs  and  neighbours — Dis- 
cretion of  District  Magistrate — Revision — Potuer 
of  High  Court  to  interfere. — Where  a  case 
under  s.  110  of  the  Crim.  Pro.  Code,  is  sought 
to  be  established  upon  evidence  of  bad  repute, 
the  Court  may  reasonably  be  required  to  take 
into  consideration,  the  value  and  weight  of  the 
evidence  as  to  repute  tendered  on  behalf  of  the 
prosecution  as  compared  with  the  evidence  of 
the  defence.  Where  the  witnesses  for  the  pro- 
secution were  examined  in  three  batches  on 
three  diSerent  dates  and  the  evidence  of  the 
witnesses  examined  on  the  first  two  dates  was  of 
little  help  to  the  prosecution,  the  evidence  of 
the  witnesses  ex.^mined  on  the  last  date  is  open 
to  suspicion  and  should  be  received  with  great 
caution  as  against  the  accused.  The  evidence 
of  accused's  caste-fellow.s,  relatives  and  neigh- 
bours is,  from  one  point  of  view,  the  best  sort 
of  evidence  available  in  connection  with  an 
inquiry  into  general  repute.  Such  evidence 
should  not  always  be  swept  aside  on  the  ground 
that  a  man's  cast  fellows  and  relatives  are  bound 
in  such  perceeding  to  perjure  themselves  on  his 
behalf.  Subject  to  the  enforcement  of  certain 
general  principles  as  to  what  should  or  should 
not  be  regarded  as  satisfactory  evidence  of  ill- 
repute,  each  case  under  s.  llO  must  necessarily 
be  treated  on  its  own  merits  Although  the 
High  Court  is  generally  reluctant  to  interfere 
with  the  wide  discretion,  conferred  by  the  pro- 
visions of  ch.  VIII  of  the  Crim.  Pro.  Code,  on 
the  District  Magistrate,  who  is  responsible  for 
the  peace  and  order  of  his  district,  yet  the  High 
Court  always  maintains  a  general  power  of 
revision  in  such  cases,  in  order  to  ensure  that 
these  provisions  are  not  made  engines  of  oppres- 
sion or  instruments  for  the  gratification  of  pri- 
vate grudges.  (5  O.C.  203,  9  O.C.  69,  3  Cr. 
L.J.  200,  10  O.C.  132,  6  Cr.L  J.  97,  10  O.C. 
168,  6  Cr.  L.J.  256,  B.)  Where  all  that  was 
proved  against  the  accused  was  that  they  had 
contracted  a  disreputable  sort  of  friendship  with 
certain  Pasis  for  the  reason  that  some  of  the 
accused  had  immoral  relations  with  some  of 
the  women  belonging  to  the  gang  of  Pasis,  but 
there  was  nothing  to  show  that  any  of  the 
accused  had  ever  been  convicted  for  any  crimi- 
nal oSence  and  most  of  the  accused  were  persons 
of  advanced  stage  :  Held,  that  there  was  no 
sufficient  ground  to  bind  the  accused  under 
s.  110,  Grim.  Pro.  Code.  GUR  BAKHSH  SIN'GH 
v.  Emperor,  12  Cr.  L.J.  542  =  12  Ind.  Gas. 
518. 
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(711)  -Ss.  110,  118— Enquiry  as  to  sufficiency 
of  surety,  by  whom  to  be  made. — Where  a  person 
called  upon  to  furnish  security  under  s,  118 
offers  the  security  demanded,  the  Magistrate 
who  has  passed  the  order  is  not  competent  to 
delegate  to  another  officer  the  decision  of  the 
sufficiency  of  the  security,  and  to  act  upon  his 
report.  EMPEROR  v.  TOTA,  25  A.  272=  AW. 
N.  1903.  36.  (A.W.N.  1898,  154,  F.)  {F., 
27  A.  293  =  1  A.L.J.  601  =  A.W.N.  1904,  231, 
5  Cr.  L.J.  148  =  14  P.L.R.  1907  =  18  P.R.  1906, 
Cr  =5  P.W.R.  1907,  10  Cr,  L.J.  225  =  2  S. 
L.R.  11.] 

(712)— Ss.  110,  118 — Delegation  o1  functions, 
to  subordinate  officer  to  enquire  into  sufficiency 
of  security- — A  Magistrate,  who  has  passed  an 
order  under  s.  118,  requiring  from  a  person 
security  for  good  behaviour,  cannot  delegate 
his  functions  to  a  subordinate  to  enquire  into 
the  sufficiency  or  otherwise  of  the  security 
tendered  and  decide  the  question  in  the  report 
of  the  subordinate.  The  Magistrate,  who  passed 
the  order,  should  himself  make  the  enquiry 
and  pass  a  decision  as  to  the  sufficiency  or 
otherwise  of  the  security  ofiered.  EMPEROR 
V.  Balwant,  27  A.  293  =  1  A. L.J.  601  =  AW. 
N.  1904,  231.  (A.W.N.  1898,  154.  25  A.  272, 
F.)  rF.,37  C.  91  =  14  C.W.N.  49  =  11  Cr.  L. 
J.  23  =  5  Ind.  Cas.  29,  12  A.L.J.  1004,  5  Cr.L. 
J.  148  =  14  P.L.R.  1907=18  P.R.  1906  Cr.= 
5  P.W.R.  1907,  Gr.  =  14P.L.R.  1907;  JS.,  10 
Cr  L.J.  225  =  2  8.L.R.  11,  Cr.] 

(713)— Ss.  110,  118— Evidence  necessary. — 
The  law  requires  that  there  should  be  evi- 
dence forthcoming,  before  any  man  can  be 
called  upon  to  furnish  security  for  good 
behaviour,  and  that  evidence  must  establish 
one  or  more  points  set  out  in  s.  110.  When 
the  evidence  against  certain  persons  consisted 
mainly  of  the  fact  that  they  were  Mewatis  of 
a  particular  place  and  that  the  Mewatis  of 
that  place  were  looked  upon  generally  and  col- 
lectively by  the  other  inhabitants  of  the  neigh- 
bourhood as  bad  characters  and  dangerous 
persons,  held,  that  such  evidence  was  not 
enough  to  support  an  order  under  s.  118,  in  the 
absence  of  specific  evidence  against  each  of  the 
accused  individually.  HURM.^T  KHAN  v. 
KING  EMPEROR,  2  A.L.J.  174=  A-W-N.  1905. 

(714)— Ss-  110  and  IIS— Security  for  good 
behaviour — Successive  orders,  without  giving 
sufficient  locus  penitentise —  Legality- —  The 
petitioner  who  had  undergone  one  year's  impri- 
sonment on  failure  to  furnish  security  was, 
about  15  months  after  his  release,  again 
ordered  to  furnish  security  to  be  of  good  behavi- 
our for  one  year.  Held,  that  the  order  should  be 
set  aside  as  the  petitioner  had  not  had  a  suffi- 
cient iocMS  peniieniics  and  the' evil  reputation, 
which  he  had  before,  permeated  the  evidence  of 
many  of  the  witiies.ses.  JUNAB  ALI  v.  EM- 
PEROR. 31  C.  783  =  8  C.W.N.  909.  [R.,  16 
C.L.J.  467  =  17  C.W.N.  238  =  14  Cr.L. J.  5=18 
Ind.  Cas.  149.] 

(715)— S3.  110,  118— See  Habitual  Of- 
fender, 11  C.W.N.  789  =  6  Cr.L.J.  1. 


Crim.  Pro.  Code  (&ct  V  of  1696)— continued. 

(716]— Ss.  110,  118  and  i37— Discharge- 
Further  inquiry — "  Accused  person." — A  person 
against  whom  proceedings  under  ch.  VIII 
of  the  Crim  Pro.  Code,  are  being  taken  is  an 
"  accused  person  "  within  the  meaning  of  the 
s.  437  of  the  Code.  A  person  against  whom 
proceedings  are  taken  under  s.  110  of  the  Crim. 
Pro.  Code,  may  be  considered  to  be  in  the  posi- 
tion of  an  accused  from  the  time  that  he 
appears  before  the  Court  till  the  conclusion  of 
the  proceedings,  and,  if  not  called  upon  to 
furnish  security,  he  may  be  regarded  as  dis- 
charged. If  his  evidence  has  been  called  for 
and  taken  as  sufficient  to  justify  the  Magis- 
trate in  declining  to  take  security,  he  must  still 
be  regarded  as  discharged,  and  not  as  "  acquit- 
ted." It  is  not  desirable  that  the  District 
Magistrate  should  exercise  the  power  of  revision 
arbitrarily  or  harshly  in  such  cases,  except 
under  the  safeguards  provided  by  s.  437.  If 
further  evidence  is  forthcoming,  it  may  just  as 
well  be  taken  and  considered  in  the  same  pro- 
ceedings, instead  of  waiting  until  further  in- 
formation is  had.  This  constitutes  the  "  further 
inquiry  "  coctemplated  by  that  section,  and  a 
necessary  ingredient  is  that  fresh  evidence  is 
forthcoming  on  the  part  of  the  prosecution. 
That  another  Magistrate  should  hear  and 
decide  the  matter  on  the  same  evidence  is  not 
what  is  contemplated.  Manna  v.  EMPEROR, 
20  P.L.R.  1904  =  24  P.R.  1903,  Cr.  (27  C  662, 
Diss.:  21  A   107,  16  B,  661,  F.) 

(717)— Ss.  110,  120, 12d— Security— Detention 
of  accused  in  jail  subsequent  to  expiry  of  period 
of  security — Date  of  expiry  to  be  mentioned  in 
bond — Making  each  surety  liable  for  whole 
penalty. — A  Magistrate  has  no  power  to  keep  a 
man  in  jail  beyond  the  period  for  which  security 
was  ordered.  It  is  a  serious  mistake  in  the  bond 
to  make  each  of  the  sureties  liable  for  the  full 
penalty  of  the  bond.  When  the  bond  is  not  exe- 
cuted till  after  the  date  on  which  the  period  for 
which  security  is  required  commences,  it  should 
state  plainly  the  date  on  which  the  period 
expires.  EMPEROR  v.  NGA  Po  SiN,  13  Cr.  L. 
J.  62  =  13  Ind  Cas.  398  =  4  Bur.  L.T.  270.  (U. 
B.R.  1897—1901,  Vol.  I,  119.  R.) 

(718)— Ss.  110,  121,  5U— Forfeiture  of  secu- 
rity bond  in.  a  separate  proceeding  when  not 
allowed. — Held,  that,  if  a  Criminal  Court, 
knowing  that  the  person  charged  before  it  is 
under  security  to  be  of  good  behaviour,  in  sen- 
tencing that  person  in  the  case  before  it,  makes 
no  reference  to  any  confiscation  of  that  security 
and  takes  no  steps  towards  its  confiscation,  it  is 
not  competent  for  that  Court  or  any  other  Court 
in  a  subsequent  and  separate  proceeding  to 
take  such  steps.  BegA  SINGH  v.  GROWN.  6  P. 
W.R.  19l5  =  Cr.  =  95  P.LR.  1915  =  16  Cr.  L. 
J.  194  =  27  Ind.  Cas.  754.  (13  P.R.  1913,  Cr.= 
7  P.W.R.  1913,  F.B.,  .F.) 

(719) -Ss  110,  121,  514— See  SECURITY  FOR 
GOOD  BEHAVIOUR,  21  A.  86  =  A.W.N.  1898, 
162. 

(720)— Ss.  110,  122— Refusal  to  accept  surety, 
grounds  for, — A  Magistrate    cannot    refuse  to 
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accept  a  surety  on  the  grouDd  that  he  is  unfit 
to  control  the  party  ordered  to  furnish  security , 
or  on  the  ground  that  he  is  not  resident  in  the 
same  village.  The  question  in  such  cases  is 
not  whether  or  not  a  surety  can  supervise  a 
person  for  whom  he  stands  surety,  but  whether 
he  is  a  person  of  sufficient  means  to  warrant 
his  being  accepted.  RAM  PERSHAD  v.  KING- 
Emperor,  6  C.W.N.  593.  (4  C.W-N.  797. 
Appr.)  [F.,  37  G.  446  =  14  C.W.N.  666  =  11 
Or.  L.J.  392  =  6  Ind.  Gas  668  ;  B  ,  35  C.  400  =  8 
C.L.J.  243=13  G.VV.N.  80  =  8  Cr.  L.J.  388  = 
4  Ind.  Cap.  560,  7  Cr.  L  J.  323  =  12  G.W.N.  463, 
6  O.C.  199,  1  S.L.R.  46,  Cr.  =  8  Cr.  L.J.  166; 
Commented,  41  C.  764  =  15  Cr.L.J,  169  =  32 
Ind.  Gas.  745.] 

(721)— Ss.  110,  \22— Sureties,  necessihj  of 
judicial  enquiry  before  rejecting— Sureties  offered 
should  not  be  refused  except  after  judicial  en- 
quiry under  s.  122  by  the  Magistrate  who  has 
made  the  order  under  a.  110.  AKB.\R  ALI 
Mahomed  v.  King-Emperor,  19  CW.N. 
220  =  16  Cr.  L.J.  327  =  28  Ind.  Cas.   663. 

(722)— Ss.  110,  122,  U3— Bond  for  security  for 
good  behaviour— Particulars  to  be  stated  in  the 
order  requiring  the  bond — Grounds  for  rejecting 
sureties — Relationship  -  I^osuch  ground—Order 
specifying  a  term  more  than  a  year — Detention 
of  accused — Reference  to  Sessions  Court  —  Neces- 
sity of — Object  of  proceedings  under  s.  110 — 
Summary  rejection  of  petition — When  not  to  be 
made. — M  was  ordered  by  a  Magistrate  of  the 
1st  Class  to  give  a  bond  under  s.  llO,  Ciim. 
Pro.  Code,  to  be  of  good  behaviour  for  3  year.'? 
for  Es,  1,C00  with  four  sureties.  M  oSered 
four  persons  as  his  sureties  of  whom  iwo  were 
rejected  as  being  his  relatives  ;  one  as  being  a 
mere  boy  and  the  remaining  one  as  being  a  bad 
chacaoter.  Held  that  particulars  as  to  whether 
each  and  all  are  liable  forRs.  1,000  on  occasion 
arising,  or  Rs.  1,000  between  tbem,  should  have 
been  stated  in  the  order  so  as  to  prevent  mis- 
understanding later.  Mere  relationship  is  no 
reason  lor  refusing  a  surety.  On  the  other 
hand,  a  relation  is  more  likely  than  any  other 
person  to  have  influence  over  a  man  and  to  be 
able  to  keep  an  eye  on  him,  in  short.,  relation- 
ship is  a  recommendation  (25  A.  131,  Appr.)  A 
Magistrate  should,  befora  rejecting  a  surety, 
himself  enquire  into  tbe  matters  alleged 
against  him,  aad  not  deipgnte  such  an  enquiry 
to  any  one.  (18  P.R.  1906,  Cr.,  R.)  The  object  of 
the  law  as  to  securiisy  for  good  behaviour  is  not 
to  fill  the  jails  with  bad  characters,  but  to  bring 
reasonable  pressure  to  bear  on  such  persons  to 
respect  the  law  (28  P.R.  1901,  Cr.,  R.).  Where 
the  order  for  security  specifies  a  term  exceed- 
ing one  year  during  which  accused  is  to  be  of 
good  behaviour,  the  Magistrate  in  ordering  the 
detention  of  the  accused  should,  under  s.  123, 
refer  the  case  to  the  Sessions  Court.  The  Dis- 
trict Magistrate  should  not  summarily  reject  a 
petition  which  was  ezplioit  enough  merely 
because  it  did  not  contain  just  the  particulars 
he  wanted.  MAHALA  v.  OROWN,  6  P.R.  1914, 
Cf.  =  142P.L.R.  191$. 
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(723)— 38.  110,  122, 123,  sub-s.  3,  367  and  424 
—See  Security  for  good  behaviour,  14 
C.W.N.  49  =  37  0.  91  =  5  Ind.  Gas.  29. 

(724) — Ss.  110,  123 — Imprisonment  in  default 
of  security — Period  of  imprisonment.— It  is  not 
proper  for  a  Court  to  order  the  detention  of  a 
person  bound  over  under  s.  123  for  a  period  less 
than  that  for  which  he  is  called  upon  to  give 
security.  KING-EMPEROR  v.  KariM-UD-DIN 
Beg,  23  A.  422  =  A.W.N.  1901.  114. 

(725)— Ss.  110,  123— See  SESSIONS   JUDGEr 

Jurisdiction  of.  27  C.  656. 

(726)— S.s.  110,  123,  3^0— Reference  to  Ses- 
sions Judge  under  s.  123 — Notice. — A  person 
against  whom  proceedings  are  taken  under 
s.  110,  or  s.  123  is  an  accused  person  and  has  the 
right  to  be  h^ard  by  a  pleader.  Such  a  right 
cannot  be  exorcised  by  him  unless  a  date  is  fixed 
for  the  hearing  and  notice  of  such  date  is  given. 
EMPEROR  V.  GIRAND,  25  A.  375  =  A.W.N. 
1903,  79.  (23  C.  493.  27  C.  656,  F.  ;  A.W.N. 
1898,  60,  21  A.  107.  R.) 

(727)— Ss.  no,  123,  340— See  SECURITY  FOR 
GOOD  BEHAVIOUR,   27  C.  656. 

(72R)  — Ss.  110  and  12S,  els.  2  cl:  3— District 
Magistrate  calling  for  security  under  s  110 — 
Failure  to  furnish  same— Sentence  of  imprison- 
ment by  District  Magistrate  subject  to  confirma' 
tion  by  Sessions  Judge— Coyifirmation  by  latter 
— Legality — Proper  procedure  under  s.  123, 
els.  2  d  3-Gist  of  s.  123,  ds.  2  d;  3 -Reference 
under  s.  123— Duty  of  Session's  Judge  to  weigh 
evidence. — Where,  on  failure  to  furnish  security 
by  a  person  called  upon  by  i  heDistriot  Magistrate 
to  execute  a  bond  under  s.  110  for  three  years, 
the  Magistrate  sentenced  him  to  three  years' 
rigorous  imprisonment  subject  to  confirmation 
by  the  Sessions  Judge,  and  where  the  latter 
simply  confirmed  the  District  Magistrate's  sen- 
tence, held,  that  the  Magistrate's  procedure  was 
not.  according  to  s.  123,  sub-s.  (2)  &  (3),  Cr.  P. 
C.  and  that  ho  had  no  authority  to  pass  the 
order  which  he  did  The  gist  of  s.  123,  sub-ss. 
2  &  3,  is  that  the  Magistrate  commits  the  per- 
son, from  whom  security  has  been  demanded, 
to  prison  and  sends  the  proceedings  to  the 
Sessions  Judge  for  disposal  as  he  thinks  fit. 
There  is  nothing  in  the  section  about  the  Magis- 
trate's order  being  confirmed.  It  is  the  duty  of 
a  Sessions  Judge,  in  a  reference  under  s.  123, 
Crim.  Pro.  Code,  to  consider  the  evidence  and 
pass  an  order  after  doing  so.  He  should  not, 
as  a  matter  of  course  and  without  regard  to  the 
evidence,  send  the  person  to  prison.  NanKU 
alias  Muhammad  Din  v.  The  Crown.  29 
PR.  1910,  Cr.  =  196  P.L.R.  1910  =  8  Ind.  Cas. 
385  =  11  Cp.  L.J  637. 

(729)— Ss.  110  and  125— Security  for  good 
behaviour — Acceptance  of  security  bond  by  sub- 
ordinate Magistrate  -  Subsequent  cancellation  of 
the  same  by  the  District  Magistrate — Jurisdic- 
tion.— Where,  on  receiving  a  police-report  that 
the  surety-bond  (which  had  been  furnished  by 
a  person  bound  over  to  be  of  good  behaviour  and 
accepted  by  tbe  Magistrate)  was  unsatisfactory 
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the  District  Magistrate  cancelled  such  security 
under  s.  125  and  made  an  order  requiring  fresh 
security,  and  directing  imprisonment,  in  de- 
fault, for  the  remainder  of  the  term,  held,  that 
the  Magistrate  had  no  jurisdiction  to  make  such 
an  order.  PANCHOO  GAZI  v.  EmPEROR,  29 
C.  455  =  6  C.W.N.  291. 

(730)— Ss.  110,  192,  530— See  MAGISTRATE, 
JURISDICTION  OF— General  Jurisdiction, 
Eat.  Un.  Cr.  C.  83S  =  Cr.  Eg.  6  of  1896. 

(731)— Ss.  110.  i06— Judgment  of  Imoer  appel- 
late Court  very  sketchy— Evidence  not  examined 
or  weighed  carefuUp—High  ComVs  power  to 
interfere  on  merits— Eevision— Practice— Repu- 
tation— Evidence—  Admissibility.— The  High 
Court  will  not  ordinarily  interfere  on  merits 
with  proceedings  under  s.  110,  Crim.  Pro.  Code, 
provided  that  the  Court  hearing  the  appeal 
under  s,  406  shows  in  its  judgment  that  it  has 
really,  and  not  merely  nominally,  considered 
the  evidence  on  the  record.  Where  the  judg- 
ment of  a  District  Magistrate,  deciding  in 
appeal  a  case  under  s.  110  of  the  Code,  is  very 
short  and  does  not  show  that  the  evidence  was 
all  examined  and  carefully  weighed,  the  High 
Court  will  interfere  on  merits  in  revision.  In 
a  proceeding  under  s.  130  of  the  Crim.  Pro. 
Code,  a  list  of  crimes  in  which  the  accused  was 
suspe'cted  by  a  Police  officer  is  inadmissible  in 
evidence  to  establish  the  reputation  of  the 
accused.  BabU  PERSHAD  v.  EMPEROR,  13 
Cr  LJ.  9  =  13  Ind.  Cas.  102.  (6  A.L.J.  487, 
2  Ind.  Cas.  225,  9  Cr.  L.J.  598,  R.) 

(732)— Ss.  110,  iSl  —  Discharge  by  a  First 
Class  Magistrate  of  a  person  asked  to  furnish 
security— Poiver  of  District  Magistrate  to  insti- 
tute iresh  proceedings. — Where  a  Magistrate  of 
the  First  Class  discharges  a  person  called  upon 
to  furnish  security  for  good  behaviour,  it  is 
competent  to  the  District  Magistrate,  after 
looking  through  the  record,  to  institute  fresh 
proceedings  upon  the  same  facts.  KinG-Em- 
PERORV.  PAYAZ-UDDIN,  24  A.  148  =  A.W,N. 
1901  206.  [F..  36  B.  401  =  1  Bom.  Cr.  Cas. 
49  =  13  Bom.  L.E.  505  =  12  Cr.  L.J.  430=11 
Ind.  Cas.  614  ;  E,  36  A.  147  =  12  A.L  J.  167  = 
15  Cr.L  J.  39  =  22  Ind.  Cas.  183,  36  M.  315 
=  14  Cr.  L.J.  559  =  21  Ind.  Cas.  159] 

(783) — Ss.  110,  437 — Further  inquiry  in  a 
case  under  s.  110— Nature  of  proceedings  under 
s.  110. — The  further  inquiry  which  can  be 
ordered  under  s.  437  is  into  a  complaint  which 
has  been  dismissed,  or  into  the  case  of  an  ac- 
cused person  who  has  been  discharged.  Pro- 
ceedings under  s.  110  cannot  be  regarded  as  a 
case  in  which  auy  accused  person  has  been 
discharged,  for  the  terms  "  accused  person"  and 
"  discharged  "  in  s.  437  refer  to  a  person  accus- 
ed of  an  oSence,  who  has  been  discharged  of 
that  offence  within  the  terms  of  Ch.  XIX  of  the 
Code,  TMAM  Mandal  v.  Empress,  6  C.W.N. 
163. 

(734)— Ss.  110,  437- See  SECURITY  FOR 
GOOD  BEHAVIOUR,  27  C  662. 
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(735)— Ss.  110,  i39— Bad  livelihood- Security 
for — Proof. — Held,  that  the  following  circum- 
stances are  not  sufficient  for  placing  a  person 
on  security  under  s.  110  of  Act  V  of  1898, 
specially  where  these  circumstances  are  shown 
to  have  occurred  about  a  year  after  dismissal  of 
his  complaint  of  bribe  taking  against  two  Police 
Sub-Inspectors  of  the  Illaqa  in  which  he  lives  : 
— (1)  Two  unsuccessful  searches  of  his  house. 
(2)  His  having  been  seen  in  the  company  of 
some  suspected  persons,  none  of  whom  has 
even  been  convicted  of  theft.  (3)  Allegations  of 
fome  Sufedphoses  and  Lambardars  to  the  efieot 
that  people  of  their  villages  know  him  to  be  a 
budmash,  while  no  complainant  has  ever  sus- 
pected him  in  a  theft  case.  SamanDA  v. 
Crown,  20  P.W.R.  1912,  Cr.  =  15  Ind.  Cas. 
966  =  13  Gr.L. J.  550. 

(736)- Ss.  110  and  439— See  SECURITY  FOB 
GOOD  BEHAVIOUR,  23  P.L.E.  1907. 

(737)— Ss.  110  and  498— See  SECURITY  FOB 
GOOD  BEHAVIOUR,  4  N.W.P.  117. 

(738)— Ss.  110,  5H— Conviction  under  s.  323, 
I.P.C. — Forfeiture  of  bond  under  s.  110,  Crim. 
Pro.  Code — Proper  amount  of  forfeiture—  Lia- 
bility of  sureties. — On  14-10-1912,  one  P  was 
put  on  Es.  1,000  security  for  a  year  under  s.  110, 
Crim.  Pro.  Code,  as  a  reputed  thief  and  burglar. 
Sand  B  were  his  sureties.  On  25-61913,  P 
was  convicted  under  s.  323,  I.P.C,  for  having 
taken  a  minor  part  in  an  aSair  in  which  the 
real  offenders  were  two  men  who  escaped  ;  and 
this  was  treated  by  the  Magistrate  as  an  offence 
justifying  the  confiscation  of  Es.  250  security 
money  from  P  and  his  sureties  jointly.  On 
revision,  held,  that  under  the  circumstances, 
there  was  no  real  ground  for  dealing  with  the 
sureties  and  the  forfeiture  must  be  set  aside  in 
respect  of  the  sureties.  Held  also,  that  the 
sum  to  be  paid  by  P  out  of  his  security  money 
should  be  reduced  from  Es.  250  to  Es.  50,  in 
view  of  the  fact  that  he  had  been  already 
punished  for  his  actual  offence.  PATTA  v. 
CROWN,  6  P.R.  1915,  Cr.  =  l6  Cr.  L.J.  287  =  28 
Ind.  Caa.  335. 

(739)— Ss.  110,  51i— Burma  Gambling  Act 
(I  of  ^  899)— Security  for  good  behaviour— Single 
penalty — Forfeiture  of  bond — Liability  of  sure- 
ties— iVhen  surety  to  be  called  upon  to  pay — 
Effect  of  forfeiture  of  bond — Re-commiital  to  jail 
after  forfeiture  is  illegal. — A  bond  executed 
under  the  provisions  of  3.  17,  Gambling  Act, 
read  with  s.  110,  Code  of  Criminal  Procedure, 
is  a  bond  with  a  single  penalty.  A  Magistrate 
directing  the  payment  of  money  due  thereon 
may  remit  any  portion  of  the  full  amount 
under  s.  514  (5)  Code  of  Criminal  Procedure. 
But  such  a  remission  is  clearly  an  extinction 
of  the  liability  of  the  partiss  to  it  for  the 
amount  remitted.  Once  the  bond  is  forfeited, 
there  is  an  end  of  it.  Ordinarily,  the  sureties 
should  be  called  upon  to  make  good  the  amount 
which  the  Magistrate  orders  to  be  forfeited  if  it 
is  not  paid  by  the  principal,  and  the  usual 
practice  should  be  to  requite  the  principal  and 
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sureties  together  to  pay  the  amount  to  bo  for- 
leited.  A  bond,  after  it  is  forfeited  or  the 
penalty  under  it  has  been  exacted,  ceases  to 
remain  in  force.  A  person  against  whom  an 
order  had  been  made  under  s.  110,  Grim.  Pro. 
Code,  cannot  be  recommitted  to  jail  upon  the 
forfeiture  of  his  bond,  except  by  fresh  prooeed- 
ings  being  taken  against  him.  EMPEROR  v. 
IGNATIO  REis,  14  Cr.L.J.  430  =  20  Ind.  Cas. 
414  =  U.B.R.  1913,  1st  Qr.,  1S9. 

(740)— 8s.  110.  514— See  Security  for 
GOOD  BEHAVIOUR,  A.W.N.  1906,  13  =  3  Cr.L. 
J.  91. 

(741) -Ss.  110.  526— Transler— Magistrate's 
duty  to  call  witnesses — Practice — Expenses  of 
witness  to  be  realized  before  issuing  summons. — 
The  Magistrate  trying  a  case  is  bound  by  law 
to  hear  those  witnesses  only  whose  list  is  sent 
up  by  the  police  along  with  the  case,  and,  as 
soon  as  the  witnesses  produced  in  support  of 
the  case  have  been  heard,  the  Magistrate  is 
then  to  ascertain  the  names  of  the  persons  likely 
to  ba  acquainted  with  the  facts  of  the  case  and 
shall  summon  to  give  evidence  before  himself 
only  such  of  ihem  as  ho  thinks  necesnary.  He 
is  not  bound  by  law  to,  and  should  not,  save  in 
very  exceptional  cases,  call  the  other  witnesses 
that  the  police  or  any  one  else  may  from  iime 
to  time  choose  to  produce.  Beld  further  that, 
when  a  Magistrate  is  of  opinion  that  expenses 
for  calling  witnesses  should  be  charged  from 
parties,  he  should  realize  the  expenses  before 
issuing  the  summons.  GOVIND  S.^H.^I  v. 
King-Emperor,  12  A.L.J.  262  =  13  Cr.L.J. 
363  =  23  Ind.  Caa.  731. 

(742)— Ss.  110,  526— Transfer  of  case— Juris- 
diction of  High  Court.  —  Held,  that  a  High 
Court  is  not  competent  under  s,  526,  Code  of 
Criminal  Procedure,  to  pass  order  of  transfer  of 
proceedings  under  s.  110  of  the  Code.  AHMED 
Bakhsh  v.  King-Emperor  of  India,  154  P 
L.R.  1914  =  15  Cr.L.J.  563  =  24  Ind.  Cas  971. 
(15  A.  365,  4  P.R.  1896,  Cr..  42  P.R.  1905, 
Cr  =131  PL.R.  1905,  6  P.R.  1911.  Cr.= 
153  P. L.R.  1911.  25  B.  179,  28  C.  709,  13  P.R. 
1885,  Cr..  16  C.  781  (787),  F.;  26  M.  188,  2 
C.L.J.  614,  34  A  533  ;  Diss.;  1  P.R.  1913,  Cr. 
=  139  P.L.R.  1913,  D.} 

(743)— Ss.  110  and  526— See  SECURITY  FOR 
GOOD  BEHAVIOUR,  A.W.N.  1907.  268  =  30  A. 
47  =  7  Cr.  L  J.  214,  16  A,  9  =  A.W.N.  1398,  183. 

(744)— Ss.  ilO,  526  {d)— Security  for  good 
behaviour — Transfer  of  case — Adjournment  of 
criminal  case. — Held,  that,  under  s.  526  (8), 
Crim.  Pro.  Code,  a  Magistrate  is  perfectly  com- 
petent to  hear  and  record  all  the  evidence  for 
the  prosecution,  if  he  considered  that  the 
grounds  which  were  set  forth  as  reasons  for 
transfer  were  insutificient  and  unlikely  to  be 
acceded  to  by  a  Superior  Court.  But  when  the 
evidence  for  the  prosecution  has  been  completed, 
it  is  the  bounden  duty  of  the  Magistrate  under 
the  law  to  allow  a  fair  and  reasonable  oppor- 
tunity to  the  accused  to  apply  for  a  transfer, 
before  calling  upon  him  for  his  defence.     It   is 
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for  the  superior  Court,  and  not  for  the  Magis- 
trate himself,  to  decide  whether  the  grounds 
set  forth  for  a  transfer  were  good  or  not.  Where 
no  such  opportunity  was  afforded  and  the  person 
proceeded  against  under  s.  110,  Crim.  Pro. 
Code,  w^3  required  to  furnish  security  for  good 
behaviour,  the  Chief  Court  on  revision  quashed 
the  proceedings  as  void.  (24  P.L.R.  1904,  F. ; 
31  C.  715,  33  C.  1183,  19  M.  375,  6  C.W.N. 
719,  R.)  The  Chief  Court  drew  the  attention  of 
the  officers  trying  oases  for  security  under  s  110 
of  the  Code  to  the  cases  reported  in.  BAGGU 
MAii  v.  King-Emperor  OP  India,  254  P.L.R. 
1912=17  Ind.  Cas.  58  =  13  Cr.  L.J  746  =  42  P. 
W.R.  1912,  Cr.  =  l  P.R.  1913,  Cr.  (10  P.R.  1899, 

27  P.R.  1903,  Cr.  R.j  [D.,  5  P.R.  1914,  Cr.= 
154  P.L.R.    1914.] 

(744-a)— S.  110,  els.  {a)  (and)  {f}—Wliat  is 
meant  by  evidence  of  general  reputation —  Value 
of  evidence  of  Police  officials  and  Ward  head- 
men— Sureties  need  not  be  landholders. — Held, 
that  no  order  for  security  can  stand  when  it  is 
based  on  a  charge  not  communicated  to  the 
applicant.  Held  that  evidence  of  general  repute 
must  be  evidence  given  by  respectable  persons 
who  are  acquainted  with  the  person  on  trial, 
who  live  in  the  same  neighbourhood  and  are 
aware  of  his  reputation  ;  mere  evidence  of  suspi- 
cion that  the  applicant  committed  certain  acta 
is  not  generilly  of  any  value,  and  especially  so 
when  given  by  persons  responsible  for  the 
maintenance  of  order.  Held  that,  though  s.  110 
provides  for  proceedings  being  taken  against  a 
person  whom  the  police  looks  upon  as  a  clever 
scoundrel  and  yet  are  unable  to  convict  him  of 
any  particular  ofience  and  therefore  desire  to 
have  him  locked  up,  the  section  does  not  provide 
for  an  order  being  made  without  reasonable 
grounds.  Held  that  the  order  requiring  sureties 
to  be  respectable  holders  of  landed  property 
was  an  improper  order  framed  with  the  express 
intention  of  preventing  the  applicant  from 
furnishing  security.  Magistrates  should  see 
that  sureties  are  such  persons  as  are  in  a  position 
to  influence  the  applicant  and  are  likely  to  be 
able  to  restrain  him.  NGA  HEIN  v.  KlNG- 
Emperor.  8  Bur.  L.T.  53. 

(7451— S.  110  {d)— Forged  documents— Ob- 
taining decrees  by  means  of — Neither  cheating 
nor  extortion — Applicability  of  s.  110  (d)  to  such 
cases  —Joint  trill — Association  of  two  persons  in 
the  same  offence  -Proof  of. — The  obtaining  of 
decrees  by  means  of  forged  documents  is  neither 
cheating  nor  extortion  as  defined  in  the  Penal 
Code.  B.  liO,  Crim.  Pro.  Code,  does  not  apply 
to  the  case  of  a  habitual  forger  having  the 
reputatioQ  of  bringing  false  claims  upon  forged 
entries  in  account  books.     (25  PR.   1884,   Cr., 

28  P.R.  1900,  Cr.  R.)  Two  persons  cannot  be 
tried  together  unless  their  association  in  the 
same  oSences  was  made  out.  CROWN  v.  ChUNI, 
21  P.R.  1914,  Cr. 

(746)— S.  110,  cl.  id'  — See  JOINDER  OF 
CHARGES— General,  il  C.W.N.  789  =  6  Cr. 
L.J.  1. 

(747) — S.  110  (e)— Zemindar,  when  tnay  be 
bound  down  for  the  oppressive  acts  of  the  naib  — 
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Private  spite  toreaked  through  public  prosecution. 
— OSenoes  involving  a  breach  of  tbe  peace  mean 
ofiences  of  which  breach  of  the  peace  is  an  in- 
gredient, and  persons  cannot  be  bound  down 
under  s.  110,  cl.  (e)  of  the  Crim.  Pro.  Code, 
unless  they  are  found  to  have  habitually  com- 
mitted, attempted  to  commit  or  abetted  the 
commitment  of  such  offences.  Where  it  was 
found  that  thenaib  of  two  co-sharer  zemindars, 
who  were  brothers,  had  led  several  riots  in  their 
interest  and  had  been  convicted  in  several  cases 
and  that  certain  lathi^^lR  were  always  employed 
to  help  their  cause:  fl"eW— That  one  of  them 
who  was  a  Mukhtear  practising  and  residing 
elsewhere  and  who  was  not  shown  to  have  been 
implicated  in  the  acts  should  not  have  been 
hound  down,  but  the  other  who  resided  at  the 
place,  and  whose  complicity  was  established  by 
the  evidence  was  rightlv  bound  down.  (31  C. 
419,  30  C.  366,  R.)  The  prosecution  in  this 
case  being  found  to  have  been  supported  by 
persons  more  or  less  interested  in  the  downfall 
and  humiliation  of  accused  ;  Held,  per  Chatter- 
jee,  J. — It  is  notorious  that  accusations  under 
this  section  are  constantly  made  with  the  object 
of  blackening  au  enemy's  character  and  of  satis- 
fying feelings  of  spite  and  hatred,  and  a  Magis- 
trate cannot  be  too  cautious  in  making  sure 
that  proving  intended  for  securing  the  peace  of 
the  communily  are  not  utilised  for  wreaking 
private  vengeance  under  tbe  aegis  of  a  Crown 
prosecution.  KALI  PRASanna  BASU  ROY 
ChOUDRYv.  emperor,  15  C.W.N.  366  =  38 
C.  156  =  9  Ind.  Cas.  916  =  12  Cr.  L  J.  165. 

(748)— Ss.  110  (/),  m- Security  for  good 
behaviour — When  to  be  ordtred — Evidence  of 
general  repute — Admissibility.— Yf here  a  person 
is  solely  charged  under  s.  HO,  cl.  (/),  evidence 
of  general  repute  is  not  admissible,  as  a  provi- 
sion of  law  which  is  an  exception  to  the  general 
rules  oi  evidence  must  be  only  applied  to  the 
cases  to  which  it  is  confined  by  the  Legislature. 
Such  evidence  is  only  admissible  under  s.  117 
to  prove  that  a  person  is  a  habitual  ofiender. 
under  s.  110,  but  not  to  prove  a  charge  under 
s.  110,  cl.  (/)  of  being  a  desperate  and  danger- 
ous character.  In  re  MUTHU  PiLLAI,  8  M.L.T. 
347  =  8Ind.  Cas.  493  =  11  Cr  L  J.  663.  (25  A. 
273,  '29  C.  779  ,  11  CW.N.  769,  B.;  13  C.W.N. 
247.  D.) 

(749)— Ss.  HO,  cl.  (/).  in— Certain  conduct 
held  insufficient  to  justijy  dnnandmg  of  secu- 
rity—Evidence of  repute  —Evidence  of  repute 
is  not  admissible  in  ca?ea  coming  under  cl.  (/), 
8.  110,  Crim.  Pro.  Code.  Where  the  impu- 
tations were  that  the  petitioners  had,  from 
some  time  past,  made  themselves  very  objec- 
tionable in  the  neighbourhood  and  that  they 
had  been  annoying  the  villagers  in  various 
ways,  by  kicking  at  their  doors  at  nights  or 
throwing  brickbats  on  the  roof  and  annoying 
respectable  women,  held,  that  these  imputa- 
tions, even  if  proved,  do  not  constitute  conduct 
so  as  to  render  the  petitioners  liable  to  give 
security  for  good  behaviour  by  reason  of  their 
being  so  desperate  and  dangerous  as  to  render 
their  being  at  large  without  security  hazardoua 
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to  the  community.  AKHOY  KUMAR  ChATTER- 

JBE  Punch ANUN  Bagis  v.  Queen- Empress, 
5  C.W.N.  219.  [.p..  11  C.W.N.  789.  9  O.C.  69 
=  3  Cr.  L.J.  290;  Exnl.,  4  Ind.  Cas.  10  =  10Cr. 
L.J.  460  =  13  C.W.N".  244.] 

(750)— S.  Ill— See  Nos.  692,  693,  supra. 

S.  112  (  =  1882,8.  112). 

See.  Security  Bond. 

See  Security  for  good  behaviour. 

See  Security  proceedings. 

See  Security  to  keep  the  peace. 

(751)— S.  112  (  =  Crim.  Pro.  Code,  1861, 
s.  282) — Report  of  a  Subordinate  Magistrate — 
Credible  information. — The  report  of  a  Sub- 
ordinate Magistrate  is  "  credible  information  " 
which  will  justify  the  issue  of  a  notice  to  show 
cause  why  the  person  to  whom  tbe  notice  was 
issued  should  not  give  a  recognisance  to  keep 
the  peace.  In  re  NELLIKEL  EDATTHIL  ITTI 
PUNGY  ACHEN,  2  M.H.C.  240.  [F.,6B  H.C. 
Cr.  l;  Appl.,  1  Weir  51.] 

(752) — S-  112 — Notice  binder  the  section  with- 
out copy  of  the  order. — Where  the  requisition 
contained  in  the  section,  with  relerenoe  to  a 
notice  being  acccimpanied  by  a  copy  of  the 
order,  has  not  been  complied  with,  the  proceed- 
ings are  invalid  In  re  SUBBA  Naicken,  17 
M.L.J.  438  =  6  Cr.  L  J.  332. 

(753) — S.  112 — Security  for  good  behaviour — 
Surety  to  be  able  to  control  the  accused — Condi- 
tion invalid.— ThQ  condition  attached  to  a 
surety  for  good  behaviour,  demanded  under 
s.  112  of  the  Crim.  Pro.  Code,  that  he  should  be 
able  to  control  tbe  accused,  is  not  a  desirable 
condition.  EMPEROR  v.  JiVA  NATHA,  16  Bom. 
LR.  138  =  2  Bom.  CrC.  188  =  23  Ind.  Cas  476 
=  15Cr.  L.J.  268. 

(754) — S.  112 — Surety — Restriction  to  local 
men — Jui-isdiction  of  Magistrate. — A  Magistrate 
has  no  jurisdiction  to  put  such  a  restriction 
upon  the  nature  of  the  sureties  under  s.  112 
of  the  Crim.  Pro.  Code,  as  to  direct  that  they 
should  be  local  ;  for  such  a  restriction  is  not 
contemplated  by  the  section.  That  is  a  matter 
which  must  be  decided  subsequently  if  objection 
is  taken  to  the  suretips  on  that  ground  by  the 
Police  authorities  ISLAM  KHAN  v.  EMPEROR, 
15  Cr.  L  J.  254  =  23  lod.  Cas.  206. 

(755)— S.  112— See  Nos.  340,  415,  432,  570, 
57-2,  573,  574.  638,  639,  69i  to  700,  supra. 

(756)— Ss.  112,  114  and  115  Application  by 
police  for  binding  over  dangerous  characters  — 
Procedure. — Where  a  general  report  by  the 
police  against  a  number  of  persons  is  made  to 
a  Magistrate  for  the  purpose  of  binding  tbem 
over,  the  Magistrate  should  sift  the  case  against 
each,  and  proceed  to  pass  an  order  against 
each  under  s.  112  of  the  Code.  Where  a 
Magistrate,  instead  of  doing  this,  issued  non- 
bailable  warrants  wholesale  under  s.  114  of  the 
Code  and  they  were  not  accompanied,  as 
required  by  s,  115,  by  copies  of  the  order  passed 
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under  s.  112,  held,  that  the  proceedings  of  the 
Magistrate  were  illegal.  In  re  ABDUL  RAHI- 
MAN  Sahib,  2  Weir  33. 

(757)— Ch.  VII.  ss.  112,  114  and  167— 
Pow2r  of  Magistrate—  Writing  necessary. — 
S.  167,  Crim.  Pro.  Code,  wbioh  authorizes  a 
Magistrate  to  remand  an  accused  to  police  cus- 
tody pending  investigation,  does  not  apply  to 
cases  in  which  action  is  taken  under  s.  112, 
Crim.  Pro.  Code.  A  Magistrate  acting  under 
Ch.  Vm  of  the  Crim.  Pro.  Code  has  no 
power  to  act  until  after  he  has  recorded  an 
order  in  writing  under  s.  112  ;  and  no  person 
is  to  be  called  upon  to  show  cause  under  s.  112 
until  there  is  before  the  Magistrate  some  in- 
formation recorded  by  himself  which  he  has 
reason  to  believe.  King-EmpBROR  v.  RAMESH- 
WAR,  12  A  L  J.  363  =  13  Cr.  L  J.  288  =  23  Ind. 
Gas.  496  =  36  A.  262.  (6  A.  132,  U  A.  45,  10 
A.L.J.  351,  B) 

(758)— Ss.  112,  117,  118  {  =  Crim.  Pro.  Code, 
1882,  ss.  112,  117  and  IIB)  — Order  to  give 
security  Jor  good  bthaviour. — A  person  acquit- 
ted on  a  charge  of  dishonestly  receiving  stolen 
property,  should  not  be  ordered  to  give  security 
under  s.  118,  Ccim.  Pro.  Code,  on  the  evidence 
taken  on  that  trial ;  an  order  should  be  made 
under  s.  112  and  proceedings  held  under  s.  117 
of  the  Code.  The  amount  of  security  demanded 
should  be  reasonable ;  and  the  Court  should 
state  whether  the  imprisonment  in  default  of 
security  is  to  be  rigorous  or  simple.  QUEEN- 
EMPRESS  v.  Ram  Pattan,  S.C.  70,  Oudh. 

(759)— Ss.  112,  117,  118  {  =  Crim.  Pro.  Code, 
1882,  ss.  112,  117,  US)— Order  tmder  s.  118, 
when  can  be  supported. — An  order  under  s.  118 
cannot  be  supported,  if  the  procedure  prescribed 
by  ss.  112,  117  of  the  Code,  is  not  followed.  In 
re  Sami  Aiyangar,  2  Weir  55. 

(760)— Ss.  112,  117,  118— Order  to  show  cause 
terms  of,  if  restricts  scope  of  enquiry — Prejudice. 
— The  enquiry  provided  by  ss.  117  and  118, 
Crim.  Pro.  Code,  is  not  strictly  limited  by  the 
terms  of  the  order  drawn  up  under  s.  112  call- 
ing upon  the  accused  to  show  cause  why  he 
should  not  execute  a  security  bond  to  keep  the 
peace  or  for  his  good  behaviour,  though,  if  the 
person  eventually  bound  down  can  show  that 
he  was  misled  or  prejudiced  by  the  terms  of  the 
order,  he  would  be  entitled  to  relief.  DEPUTY 
LEGAL  Remembrancer  v.  Kadir  Mirza, 
17  C.W.N.  331  =  13  Cr.  L.J.  784  =  17  Ind.  Cas. 
416. 

(761)— Ss.  112,  117  and  242— See  SECURITY 
Proceedings,  L.B.R.  1893—1900,  637. 

(761.a)— Ss.  112,  118— Power  of  Magistrates 
to  impose  restrictions  and  limitations  on  sureties. 
— In  imposing  restrictions  or  limitations  on 
sureties,  Magistrates  must  not  act  arbitrarily. 
The  circumstances  of  each  case  must  be  consi- 
dered and  any  restrictions  or  limitations  must 
be  reasonable,  Nga  SHWE  Myo  v.  KING- 
Empercr,  U  B.R.  1914,  4th  Qp..  44  =  16  Cr. 
L.J.  422  =  28  Ind.  Cas.  998.  (U  B.R.  1897— 
1901,  Vol.  I,  228,  20  A.  206,  4  C.W.N.  797,  24 
P.R.  1900,  B.). 
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(762)— Ss.  112,  118— iVbh'ce  to  give  security 
for  a  certain  period — Order  to  give  security  for 
longer  period  -  Validity . — Where  the  notice 
under  s.  llvi,  Crim.  Pro.  Code  is  to  show  causa 
why  the  defendant  should  not  give  security  for 
good  behaviour  for  three  months,  the  order 
issued  undsr  s.  118  cannot  require  the  furnish- 
ing of  security  for   more    than    three  months, 

bel.^g.^.l  Ramachablu  v.  Emperor,  26  H. 
471  =  2  Weir  56. 

(763)— Ss.  112,  118  and  439-See  SECURITY 
FOR  GOOD  BEHAVIOUR,  11  P.  W.R.  1907,  Cr.  =  5 
Cr.  L.J.  219. 

(764)— 8s,  112,  118,  514— Ses  SECURITY  TO 

KEEP  THE  Pe. ACE— Forfeiture  of  secu- 
rity, 26  P.R.  1894,  Cr. 

(765)— Ss,  112,  119  and  437— See  SECURITY 

FOR  GOOD  Behaviour,  6  O.C.  262. 

(766)— Ss.  112  and  112— Power  to  reject  sure- 
ties—Discretion of  Magistrate,  how  to  be  exer- 
cised— Becord  of  reasons — Power  of  High  Court 
to  interfere  with  the  order. — In  determining 
whether  or  not  a  surety  is  "  respectable"  within 
the  meaning  of  that  term  as  used  in  the  order 
under  s.  112,  the  Magistrate  may  fairly  demand 
a  reasonable  degree  of  social  importance  and 
influence,  and,, if  it  be  found,  on  proper  enquiry, 
that  the  income  of  any  surety  ofiered  is 
such  as  to  make  it  reasonably  certain  that  ha 
does  not  possess  that  degree  of  social  importance 
and  influence,  such  surety  may  be  rejected. 
What  the  standard  of  respectability  should  be 
in  any  particular  case  must  be  left  to  the 
Magistrate  to  determine.  The  Magistrate  is 
justified  in  using  and  applying  his  knowledge 
of  his  division  when  acting  under  s.  122,  and 
if  he  knows  that  the  inhabitants  generally  of  a 
village  bear  a  bad  character,  he  is  justified  io 
rejecting  as  unfit  any  such  inhabitant  who  may 
be  offered  as  a  surety,  provided  that  he  records 
his  reasons  for  so  doing.  The  duty  of  the  High 
Court  is  merely  to  see  that  the  Magistrate  has 
exercised  his  authority  with  reasonable  discre- 
tion and  has  infringed  no  rule  of  law.  IMPERA- 
TOR  V.  Din  Mahomed,  3  S.L.R.  168,  Cr.  =  4 
Ind.  Cas.  1133  =  11  Cr.  LJ.  198. 

(767)— Ss.  112  and  122— See  SURETY,  8  Cr. 
L.J.  166  =  1  S.L.R.  46.  Cr. 

(768)  -Ss.  112,  122,  ch.  VIII  and  sch.  V— 
Order  under  s.  112— Nature— Directions  to  be 
clear— Bequirit^g  sureties  to  be  men  of  equal 
standing— Not  unreasonable — Sureties  not  pos- 
sessed 0/  sufficient  land— Being  residents  of  same 
villaqe  and  members  of  same  caste— Inability  to 
exercise  physical  control  over  accused— Police 
Officer's  opinion  of  sureties — Not  valid  grounds 
for  their  rejection— Sureties  able  to  watch  move- 
ments of  accused— Sufficiency  —  Surety  bond — 
Three  executants— Joint  and  several  liability — 
Becovery  of  sum  named  in  the  bond—  Whether  can 
be  effected  more  than  once — Proceedings  under 
s.  V12— Nature— How  far  judicial. — The  ob- 
ject of  Ch.  VIII  is  not  to  consign  bad  characters 
to  jail,  but  to  prevent  them  from  committing 
offences  and  to  allay  public  apprehensioa.    The 
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order  under  s.   112  must  be  such  that,  if  a  sus- 
pect have  a   bona  fide   intention    to  be  of  good 
behaviour,  it  will  not  be  impossible  for   him  to 
find  sureties,  and  the  order  should  also  be  clear 
in  its  provisions.     It    is  not    unreasonable    to 
stipulate  that  the  surety    should  be  of   at  least 
equal  standing  to  the  accused.     It  is  unreason- 
able for    a  Magistrate  to    reject    sureties  as  of 
inferior    standing,    merely    because    they    are 
not    Zamindars    with    at    least    300  acres    of 
land  registered  in   their  name.     If  the  Magis- 
trate   considered    it    necessary    to    limit     the 
sureties    to    such    a    class,    he     should    have 
so     stated     in     his     order      under     s.    112. 
When  three  sureties    sign   a  bond  in  the  form 
given    in    soh.    V,  Grim.    Pro.  Code,  they  are 
jointly  and  severally   liable   to  pay  the  amount 
of  the  bond,    but  all    three  of  them  cannot  be 
called    on    to    pay   the    whole     amount;    the 
sum  named  can   only  be  recovered  once.     It  is 
obviously   unfair  to  an  accused  person  to  order 
him  to   produce  sureties   living  in    his  neigh- 
bourhood  and  then  to  reject  the    men  oSered 
because  they   live  in   the   same   village  as  the 
accused.     Nor  is  it  reasonable  to  reject  a  surety 
merely    because  he   is  of  the  same   caste  as  the 
accused,  unless  the  order  under  s,  112  has  im- 
posed such  a  restriction.    Though  it  is  not  con- 
templated and  it   is  not  necessary  that  all  pro- 
ceedings under   s.  122  should  be   of  a   formal 
judicial  character,  yet,  where  the  issue  whether 
or    not   the    accused   shall    be   committed    to 
prison  is  narrowed   down  to   the  question  whe- 
ther a  particular  person  is  in  the    opmion    of 
the  Magistrate   a   fit   person  to  be  surety,    the 
Magistrate  cannot  properly  base  his  order  on  an 
adverse  opinion  formed  on  statements  which  no 
judicial   tribunal  could  accept  as  evidence.     A 
surety  should  not    be   rejected  merely  because 
a  police  officer  informs  that  he  is  of  bad  charac- 
ter, when  such  rejecijion  involves  the  committal 
of  the  person  to  prison.  (4  S.L.R.  18,  37    C.  91. 
B.)     A  Magistrate  cannot  reject  sureties  because 
they  offered    themselves   unwillingly  or  out  of 
pity  for  the  accused's  children,  or  because  they 
were  not   of  standing  sufficient   to  restrain  the 
accused  from  stealing.     It  is  not  in  itself  a  dis- 
qualification   that    a    person    cannot    exercise 
active  physical  control  over  the  accused.     It  is 
no  doubt  an   advantage  in  a  surety   to  be  iu  a 
position  to  send   for  the   accused  from   time   to 
time,  to  question  and  warn  him  or  to  put  physi- 
cal restraint  on  him  ;  but  a  man  may  be  a  satis- 
factory surety  if  he  is  in  a  position  to  ascertain 
how  the  accused  is  behaving,  and  if  he  is  also  of 
such  character  and  standing  that  he  would  not 
hesitate  to  apply  for  cancellation  of  his  bond  if 
he  saw  risk  of  forfeiture.    MAHOMED  IBRAHIM 
WD.  Mahomed  Hayat  v.  Crown,  8  S  L.R. 
173  =  16  Cr.  L.J.  100  =  27  Ind.  Caa.  148. 

(769)— Ss.  112.  123,  406  (  =  Crim.  Pro.  Code, 
ActX  of  1882,  ss.  I12,l23,i06)— Security— Order 
by  Sessio7is  Court — Appeal — Transfer  to  District 
Magistrate. — Where  a  Sessions  Judge,  to  whom 
an  appeal  was  preferred  from  an  order  under 
s.  112  of  the  Grim.  Pro.  Code,  passed  by  a  Magis- 
trate which  the  Judge  had  made  absolute  with 
some  modifioation  under  s.  123,  transferred  the 
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appeal  to  the  District  Magistrate,  held  that  the 
appeal  was  virtually  from  an  order  of  the  Ses- 
sions Judge  and  that  s.  426  did  not  apply.  In 
the  matter  of  the  petition  of  Haridas,  A.W.N. 
1891,  219. 

S.  113  (  =  1882,  8.  113). 

(770)— S.   113- Ses   Nos.  692,  693,  696,  701, 
supra, 

—  S.  114  (  =  1882,  E.  114). 

(771)— S.  114— See  Nos. 
698,  756.  757,  supra, 

(772)— Ss.  114  and496-See  BAIL,  6  C.P.L. 
R.Cr.  31. 

S.  lis  (  =  1882,  B.  115). 

(773)— S.  115— See  Nos.  692,  693,  756.  supra. 
S.  116  (  =  1882,8.  116). 

(774)— S.  116— See  Nos.  692,  693,  supra. 

(115)— Ss.  116  a7ii  121— Scope  of  s.  116 
—Applicability  of  s.  205. —  The  Code  malies  a 
marlied  distinction  between  bonds  for  keeping 
the  peace  and  bonds  for  good  bahaviour,  and 
s.  116  is  limited  to  the  former.  8.  205  is  not 
applicable  to  proceedings  under  Gh.  VIII-B. 
Therefore  a  person  called  upon  to  show  cause 
why  he  should  not  be  bound  over  for  good 
behaviour  cannot  be  permitted  to  appear  by  an 
agent.  In  re  TAYAKAT  VasudEVAN  TIRU- 
NAMBU,  2  Weir  54  =  2  Weir  233. 

S.  117,  paras   1,  2,   3   (=  1882,  s.    117); 

para  4,  new. 

See  Security  Bond. 

See  Security  fob  Good  Behaviour. 

See  Security  Proceedings. 

See  Security  to  keep  the  Peace. 

(776)— S.  117.— Under  s.  117,  Crim.  Pro. 
Code,  a  Magistrate  is  bound  to  inquire  into  the 
truth  of  the  information,  in  the  manner  pre- 
scribed for  conducting  trials  and  recording  evi- 
dence in  warrant  cases,  though  the  accused  may 
undertake  to  give  security,  EING-EMPEROR 
v.  Nga  Yan  Shin,  1  D.B  R.  1902—1903,  Crim. 
Pro.  Coda,  1. 

(777)— S.  117  (  =  Crim.Pro.Oode,  1882,  s.  117) 
— Evidence  of  general  repute.— Evidence  of 
rumour  is  mere  hearsay  evidence  of  a  particular 
fact.  Evidence  of  repute  is  a  totally  different 
thing.  A  man's  general  reputation  is  the  re- 
putation which  he  bars  in  the  place  in  which 
he  lives  amongst  all  the  townsmen  and  if  it  is 
proved  that  a  man  who  lives  in  a  particular 
place  is  looked  upon  by  his  fellow-townsmen, 
whether  they  happen  to  know  him  or  not,  as  a 
man  of  good  repute,  that  is  strong  evidence 
that  he  is  a  man  of  that  character.  On  the 
other  hand,  if  the  state  of  things  is  that  the 
body  of  his  fellow-townsmen,  who  know  him, 
look  upon  him  as  a  dangerous  man  and  a  man 
of  bad'habits,  that  is  stiong  evidence  that  he 
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isa  man  of  bad  character.  But  rumours  in  a 
particular  place  that  a  man  had  done  particular 
acts  or  has  characteristics  of  a  certain  kind  are 
not  evidence  of  general  repute.  RaI  ISRI 
Pbrshad  v.  Queen-Empress,  23  C  621.  [F., 
A.W.N  1903,  181.  1  L.B.R.  71.  1  L.B,R  90, 
i?.;  31  C.  78.3.  100,0  132,  U.B.R.  1897— 1901. 
Cr,  228,  10  O  C.  168;  D.,  35  C.  243  =  7  C.L.J, 
177  =  12  C.W.N.  299  =  7  Cr.  L.  J.  146.] 

(778) — S.  1  n— Security  demanded— Evidence 
of  co-accused. — The  applicant,  with  certain 
others,  was  called  upon  to  furnish  security  for 
keeping  the  peace,  Ke  denied  the  charge.  The 
Magistrate,  relying  on  the  statements  of  the 
other  accused  persons  and  the  police  report, 
ordered  the  applicant  to  furnish  security  ;  held 
the  Magistrate  was  bound  under  s,  117,  Crim 
Pro.  Code,  to  make  an  enquiry  into  the  truth 
of  the  police  report,  and  no  such  enquiry  having 
been  made,  the  order  was  bad  and  must  be  set 
aside,  MUL  CHAND  v,  King-EMPEROR,  12 
A.L.J.  1262  =  16  Cr.L.J.  61=  37  A,  30  =  26  Ind. 
Cas.  653. 

(779) — S.  117 — Proceedings  under — Rules  of 
evidence  —  General  repute- — Enquiries  under 
ch,  8  of  the  Code  of  Criminal  Procedure  are 
governed  by  the  ordinary  rules  of  evidence  and 
evidence  which  is  not  admissible  under  the  Evi- 
dence Act  cannot  be  admitted  in  proceedings 
under  s,  117  of  the  Code  of  Criminal  Procedure. 
Evidence  of  general  repute  may  be  either 
evidence  as  to  the  general  opinion  of  the  neigh- 
bourhood or  community  in  which  the  person 
concerned  lives  or  to  which  he  belongs,  or  the 
personal  opinion  of  the  witnesses  who  are 
examined.  Bechai  v,  KING-Emperor,  12 
A.L.J,  937  =  15  Gf.L.J.  703  =  26  Ind.  Cas.  153, 

(780)— 8,  117— See  Nos.  338.  566,  574  to  579, 
640,  692.  693,  696,  699,  702  to  710,  748,  749, 
758,  759,  760,  761,  supra  and  2572,  infra. 

(781)— Ss.  117  and  145— See  TRANSFER  OF 
Criminal  cases— Transfer  by  other 
Courts,  2  L.B.R.  80. 

(782)— Ss.  117  and  '2^2— Proceedings  under 
s.  117 — Procedure — Failure  to  conform  to  pro- 
visions of  s.  242 — Revision. — A  Sub-Divisional 
Magistrate  proceeding  under  s.  117  as  nearly  as 
practicable  in  the  same  way  as  under  s.  242, 
Crim,  Pro,  Code,  has  to  state  to  the  accused 
the  particulars  of  the  matter  against  them,  and 
ask  them  if  they  could  show  cause  why  they 
should  not  be  required  to  execute  bonds.  An 
order  of  the  Sub-Divisional  Magistrate  who 
failed  to  do  so,  being  irregular,  should  be  set 
aside,  hi  re  Palaniappa  AS^ry,  7  M.L.T. 
304  =  6  Ind.  Cas.  682  =  11  Cr.L.J.  393  =  1910 
M.W.N,  228. 

(783) — S.  117  (3) — Security  for  good  behaviour 
— Evidence  of  general  repute.— The  power  given 
by  8.  110  is  an  extensive  one,  and  one  which 
requires  to  be  exercised  with  discretion  and  with 
caution.  For  the  purpose  of  ascertaining 
whether  a  person  is  an  habitual  offender,  evi- 
dence of  general  repute  may  be  accepted. 
Emperor  v.  Jagannath,  A.W.N.  1903,  181. 
(23  C.  621,  F.). 
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(784) -S  117(3)— See  BUR.  ACT  I  OF  1899, 
s.  17,  U.B.R.  1897—1901,  Vol,  I,  228. 

(785)— Ss.  117  (4),  537— See  JOINDER  OP 
Charges— Misjoinder  of  Charges,  5  N.L. 
R.  65  =  9  Cr.L.J.  560  =  2  Ind.  Cas.  240. 

S.  118  (  =  1882,  8.  118). 

See  Security  Bond, 

See  Security  for  Good  Behaviour. 

See  Security  Proceedings. 

See  Security  to  keep  the  Peace. 

(786)— S.  118— Excessive  security The  second 

proviso  to  s,  118  is  that  the  amount  of  every 
bond  shall  be  fixed  with  due  regard  to  the 
circumstances  of  the  case  and  shall  not  be  exces- 
sive. Where,  although  upward  of  two  and  a 
half  months  had  elapsed  since  the  date  of  the 
Magistrate's  order  requiring  security,  the  person 
asked  to  furnish  security  had  not  been  able  to 
do  so  and  was  in  prison,  the  High  Court  reduced 
the  amount  of  the  sureties,  QUEEN  EMPRESS 
v.  Raza  Ali,  23  A.  80  =  A,W.N,  1900,  204  (16 
B,  372,  F.). 

(787)— S,  118(  =  CH?n,  Pro.  Code,  1882,  s.  118) 
—Order  under— Nature  o^— An  order  under 
s,  118,  Crim.  Pro.  Code,  clearly  does  not  amount 
to  a  conviction  of  au  offence.  QUEEN-EMPRESS 
V,  PO  Win,  L.B  R,  1872  1892,  490. 

(788)— S.  118— Leave  to  appeal  to  Privy  Coun- 
cil—Order passed  by  High  Court  in  Criminal 
revision— Calcutta  LettersPatent  (1865),  cl.  41. — 
No  appeal  lies  under  cl.  41  of  the  Calcutta 
Letters  Patent  to  His  Majesty  in  Council, 
against  an  order  passed  by  the  High  Court  on 
the  appellate  side,  under  s,  118  of  the  Code  of 
Criminal  Procedure,  under  which  the  petitioner 
was  bound  down  to  be  of  good  behaviour  for  a 
period  of  three  years  and  was  required  to  exe- 
cute a  bond  wioh  two  sureties.  ChintAMAN 
Singh  V,  KingEmperor,  18  C.L.J.  119=21 
Ind.  Cas,  470  =  14  Cr.  L.J.  598. 

1789) — S.  Ii8— Security  for  good  behaviour — 
Reasons  for  rejecting  sureties.— In  a  case  under 
s.  118,  a  Magistrate  rejected  certain  sureties  on 
the  ground  that  they  did  not  live  within  a  radius 
of  five  miles  of  the  place  where  the  accused  per- 
son lived.  Held,  that  the  order  was  bad  and  there 
was  no  valid  ground  for  rejecting  the  sureties. 
Hasin-ud-Din  v,  King-Emperor,  10  A.L.J. 
354  =  17  lad,  Cas,  57S  =  13  Cr.L.J.  831. 

(789-rt)— S.  118— Proceedings  pending— Some 
defence  witnesses  called  upon  to  show  cause  why 
they  should  not  be  prosecuted  under  s  193,  Penal 
Code— Accused  prejudiced— Order,  whether  sus- 
tainable—Where  proceedings  under  ;s.  118, 
Crim.  Pro.  Code,  were  still  pending  against  an 
accused,  the  Magistrate  called  upon  some  of  the 
defence  witnesses  to  show  cause  why  they  should 
not  be  prosecuted  under  s.  193,  Penal  Code, 
whereby  the  other  defence  witnesses  were 
frightened  and  did  not  give  evidence  :  Held,  that 
the  action  of  the  Magistrate  was  highly  injudi- 
cious and  was  calculated  seriously  to  hamper 
and  pcejudioe  the  accused  and  the  order  under 
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8.  118  could  not  be  sustained.  Kedar  MUIiLlCK 
V.  EMPEROR,  16  Cf.L.J.  114  =  27  Ind.  Gas.  178. 

(790)— 8.  118— See  PENAL  CODE,  s.  75,  L.B. 
R.  1872—1892,  490. 

(791)— S.  118— See  SURETY,  18  P.R.  1906, 
Cr.  =  UP.L.R.  1907  =  5  Cr.L.J.  148  =  5  P. W.R. 
1907,  Cr. 

(792)— 8.  118— SeeNos.  338,  574,  576,  580,581, 
617,  641,  642,  643,  692,  693,  698,  705,  711,  712, 
713,  714,  715,  716,  758,  759.  760,  762,  763,  764, 
supra,  and  814.  859,  3347,  3811,  4045-a  infra. 

(793)— Ss.  118,  120,  V23~Order  under  s.  123. 
when  to  be  passed. — S.  120  authorises  that  the 
period  for  which  security  is  required  in  an  order 
under  s.  118  shall  commence  on  the  expiration 
of  any  sentence  which  the  accused  may  be  sen- 
tenced to  or  undergoing  at  the  time  when  the 
order  is  made.  But  it  is  premature  and  illegal 
to  pass  against  him  an  order  under  s.  123  while 
such  imprisonment  lasts.  The  order  under  s.  123 
should  not  be  passed  until  the  expiry  of  any 
term  of  imprisonment  which  a  person  may  be 
undergoing.  EMPEROR  v.  RANGYA  bin  BfAN- 
MAPA,  i  Bom.  L.R.  934. 

(793-a)  — Ss.  118,  120,  U3— Security,  failure 
to  give — hnprisonment,  whether  can  run  con- 
currently with  sentence  accused  already  under- 
going.—S.  120  (1)  read  with  s.  123  (1)  of  the 
Code  of  Criminal  Procedure  makes  it  illegal  for 
a  Magistrate  to  pass  a  sentence  of  imprisonment 
to  run  concurrently  with  some  other  sentence 
the  accused  is  already  undergoing.  In  re 
Chinnaswamy,  16  Cr.  L.J,  272=28  Ind.  Cas. 
160. 

(794)— Ss.  118  and  123— Security  for  good 
behaviour — Failure  to  furnish— Solitary  confine- 
ment.— Where  a  person  who  has  been  asked  to 
furnish  security  for  his  good  behaviour  fails  to 
do  so,  the  Magistrate  has  no  power  to  order 
solitary  confinement.  KUNDAN  v.  KlNG- 
EmpebOR.  12  a  L.J.  823  =  36  A.  495  =  1S  Cr. 
L  J.  616  =  25  Ind.  Cas.  528. 

(795)— Ss.  118,  123— Order  for  security  for 
more  than  one  year  and  imprisonment  lor  two 
years  on  failure — Validity. — Where  a  Magis- 
trate ordered  the  accused  to  give  security  for  a 
period  of  more  than  one  year,  and  by  the  same 
order  directed  that,  on  failure  to  give  security, 
he  should  be  imprisoned  for  two  years,  held, 
that  the  order  was  made  withou-;  jurisdiction 
and  could  not  be  cured  by  the  District  Magis- 
trate reducing  the  period  of  security  to  one 
year  and  the  period  of  imprisonment  in  default 
of  giving  security  to  one  year.  In  re  Syed 
AHMED  Sahib,  2  Weir  57. 

(796)— Ss.  118  and  123-See  APPEAL— CASES 
WHERE  APPEAL  DOES  NOT  LIE,  23  P.R. 
1886,  Cr. 

(797)— Ss.  118,  123.  128  {  =  Crhn.  Pro.  Code, 
1882,  ss.  118,  123,  128) — Award  of  imprisonment 
passed  in  anticipation  of  failing  to  give  security 
—  Valtdily—S.  118  does  not  authorize  the 
award  of  imprisonment  in  anticipation  of  the 
accused  failing  to  give  security.  QUEEN- 
Empress  v.  Shivraya,  Rat.  Un.  Cr.  Gas.  393 
=  Cr.  Bg.  S2of  1888. 
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(798)— Ss.  118,  123.  397  {  =  Crim.  Pro.  Code, 
1882,  ss.  118, 123,  391)— Imprisonmeyj  tin  default 
of  giving  security — Sentence  on  offender  already 
sentenced  for  another  offence. — The  imprison- 
ment ordered  in  default  of  giving  security  is 
not  a  punishment  for  another  offence.  There- 
fore, when  a  sentence  of  imprisonment  on  con- 
viction for  an  offence  is  passed  upon  a  person 
already  imprisoned  for  default  of  giving  security 
under  s.  123,  the  commencement  of  the  sentence 
on  the  conviction  ought  not  to  be  postponed 
until  the  termination  of  the  imprisonment 
under  the  security  order.  QOEEN  EMPRESS 
V.  NGASHWE    BYO,  L  B.R.  1872—1892,  364. 

(799)— Ss.  118,  123,  406,  4:39— Appeal  or  revi- 
sion from  orders  requiring  security  for  good 
behaviour — Irregularity. — Where  a  Magistrate, 
acting  under  s.  118,  Crim.  Pro.  Code,  submit- 
ted his  order  requiring  the  accused  to  execute 
a  bond  with  sureties  for  confirmation  to  the 
Sessions  Judge,  and  the  Sessions  Judge,  before 
whom  the  accused  did  not  claim  any  right  of 
appeal  under  s.  406,  Crim.  Pro.  Code,  confirmed 
the  order,  held,  on  revision,  that  orders  under 
s.  118,  Crim.  Pro.  Code,  which  embrace  orders 
requiring  the  confirmation  of  the  Sessions  Judge 
under  s.  123  and  those  not  so  requiring,  being 
appealable  under  s.  406,  Crim.  Pro.  Code,  to 
the  District  Magistrate,  the  accused  should  have 
so  appealed,  and  that,  as  he  had  been  in  no 
way  prejudiced  by  the  order  of  the  Sessions 
Court,  revisional  interference  was  not  neces- 
sary. SuBBA  v.  Crown,  2  O.C.  307.  [R.,  11 
Cr.  L.J.  725  =  8  Ind.  Cas.  879  =  13  O.C.  354.] 

(800)— Ss.  118,  123  (1  to  6  except  4),  438  (1) 
—See  Reference  to  High  Court,  23  C. 

249. 

(801)— Ss.  118,  iOQ-Appeal  from  an  order 
to  give  security  to  keep  the  peace, — Although 
s.  406  gives  a  right  of  appeal  to  the  District 
Magistrate  from  an  order  to  give  security  for 
good  behaviour,  there  is  no  right  of  appeal 
from  an  order  to  give  security  to  keep  the  peace. 
In  the  matter  of  the  petition  of  Chet  RAM,  27 
A.  623  =  A.W.N.  190S,  133  =  2  A.L  J.  716.  [B  , 
14  Cr.  L  J  546  =  21  Ind.  Cas.  456  =  25  M.L.J. 
459  =  14  M.L.T.  28  =  1913  M.W.N.  715] 

(802)— Ss.=118,  406  (  =  Cri7M.  Pro.  Code,  1882, 
ss.  118  and  406) — Appeal  from  an  order  under 
s.  118 — Local  enquiry, — A  Magistrate  hearing 
an  appeal  from  an  order  under  s.  118,  Crim. 
Pro.  Code,  made  a  local  enquiry,  but  did  not 
place  on  the  record  the  information  which  he 
obtained  in  the  course  of  such  enquiry.  Held, 
that,  as  there  was  room  to  presume  that  the 
results  of  the  enquiry  would  have  influenced 
the  mind  of  the  Court  either  for  or  against  the 
appellant,  there  was  sufficient  ground  for  order- 
ing a  re-hearing  of  the  appeal.  In  the  mailer 
of  the  petition  oi  KALA,  A.W.K.  1896,  73, 

(803)— Ss.  118,  406— See  BUR.  ACT  I  OF 
1899,  s.  17,  U.B.R.  1897-1901,  Vol.  I,  227. 

(804)— Ss.  118  (3)  and  562— Security  pro- 
ceedmgs — Minor  need  not  execute  personal  bond 
—Burma  Gainbling  Act,  s.  17. — Under  ol.    (3> 
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of  8.  118,  Crim.  Pro.  Code,  the  personal  bond 
of  a  minor  is  nofc  required.  It  is  sufficient  if 
the  bond  is  executed  by  his  sureties.  The  pro- 
visions of  8.  118,  ol.  (3)  are  generally  applicable 
to  bonds  given  in  criminal  cases,  and  would 
apply  to  bonds  given  under  s.  562,  Crim.  Pro. 
Code  and  under  s.  17  of  the  Burma  Gambling 
Act.  King-Emperor  v  Nga  Chon,  2  L.B. 
R.  168.  [R..  4L.B.R.  12.] 

(805)— S.  118,  Prov.  (2)— Security  for  good 
behaviour— Considerations  for  fixing  the  amount 
of  security. — The  character  and  reputation  of  a 
suspect  are  not  the  sole  considerations  on  which 
the  amount  on  security  should  be  determined 
and  fixed.  The  amount  should  not  be  excessive 
or  prohibitive,  and  it  should  be  fixed  after  consi- 
dering the  station  in  life  of  the  accused.  FIRAL 
V.  Emperor.  12  Cr.  L  J.  110  =  9  Ind.  Cas.  651 
=  5  S.L.R.  10.    (16  B.  372,  F,) 

(806)— Ss.  118,  proviso  (3),  562~See  SECU- 
RITY FOR  GOOD  Behaviour,  4  l  b.r.  12=6 
Cr.  L.J.   123. 

S.  119(  =  1882    s.  119). 

See  Security  Bond. 

See  Security  for  good  Behaviour. 

See  Security  Proceedings. 

See  SECURITY  TO  KEEP  THE  PEACE. 

(807) — S.  119— Discharge  of  person  inforyned 
against  on  ground  that  Police  report  of  date 
mentioned  in  proceedings  not  in  existence — Mis- 
take ot  date-  Secojid  proceeding  based  on  report 
of  real  date,  if  barred,  —  Proceedings  were  drawn 
up  against  the  petitioners  and  terminated  in 
their  discharge  under  s.  119  of  the  Grim.  Pro. 
Code.  The  proceedings  purported  to  have  been 
based  on  a  Police  report  dated  July  27th,  1912, 
and  the  Magistrate  discharged  the  petitioners 
on  the  ground  that  no  such  report  was  in 
existence.  The  Police  report  was  dated  July 
29th,  1912,  but  in  the  proceedings,  by  mistake, 
July  27th,  1912,  was  put  down.  Another 
Magistrate  drew  up  the  present  proceedings 
against  the  petitioners  on  the  Police  report  of 
July  29th,  1912.  Held,  that  as  the  present 
proceedings  were  based  on  a  Police  report  which 
was  not  the  foundation  of  the  former  proceed- 
ings, these  proceedings  were  not  invalid. 
CHANDAN  8AHU  v.  Bhadai  Rai,  14  Cr.  L.J. 
189  =  19  Ind.  Cas.  189. 

(808)— S.  119— See  Nos.  574,  577,  578,  582, 
693,  765,  supra  and  8933,  3934,   3936,  inrfa. 

(809)— Ss.  119,  209,  253,  259,  437— Order  of 
^discharge  under  s.  IW— Jurisdiction  of  District 
Magistrate  to  direct  '  further  inquiry  '  under 
s.  ^'il— Scope  and  applicability  of  s.  437—'  Dis- 
charge'— Meaning. — Where  a  Magistrate,  after 
hearing  the  evidence  adduced  on  behalf  of  an 
accused  person,  'discharges  '  him  under  s.  119, 
Crim.  Pro.  Code,  held,  that  a  District  Magistrate 
has  no  jurisdiction  to  order  further  inquiry  under 
fl.  437  of  the  Code.  S.  437,  Crim.  Pro.  Code, 
undoubtedly  applies  to  disposals  under  ss.  253 
and  259  and  possibly  to  a  disposal  under  s.  209 
Also.     But    the    discharge    under  a.  119  is  a 
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different  mattter.  The  jurisdiction  given  by  s.  437 
should  not  be  applied  to  cases  under  ch.  VIII, 
at  any  rate,  to  oases  where  before  making 
an  order  under  b.  119,  the  Magistrate  has  called 
on  the  person,  into  whose  conduct  the  inquiry 
is  made,  to  establish  his  defence.  The  term 
'discharge'  may  have  two  meanings  and  s,  119 
indicates  that  its  meaning  in  that  section  is  non- 
technical. The  'discharge'  of  s.  119  is  merely 
'a  permission  to  depart.'  VeIjU  TaYI  AmmaL 
V.    B.    CHIDAMBARA   VELU   PlLLAI,    6   M.L.T. 

133  =  33  M.  85  =  20  ML  J.  137  =  4  Ind.  Caa. 
1057  =  11  Cr.  L  J.  162. 

(810)— Ss.  119,  4:21— Release  or  discharge- 
Fresh  proceedings. — An  order  under  s.  119  of 
the  Crim.  Pro.  Code  disposing  of  a  case  on  a 
finding  that  it  was  not  necessary  to  order 
security  to  be  furnished,  whether  it  amounts  to 
an  order  of  discharge  or  release,  is  no  bar,  under 
s.  437,  to  the  institution  of  a  fresh  security 
proceeding  against  the  same  person.  QUEEN- 
Empress  v.  Ratti,  A.W.N.  1899,  203.  [F., 
24  A.  148;  i2.,  A.W.N.  1900,  206,  6  0.C.  262, 
36  A.  147  =  12  A.L.J.  167  =  15  Cr.  L.J.  39  =  22 
Ind.  Cas.  183.] 

(811)— Ss.  119.  i37—Ch.  VIII  —  Order  of 
discharge  under  s.  119  cannot  be  revised — Dis- 
trict Magistrate  cannot  order  further  inquiry — 
May  start  fresh  proceedings  on  fresh  viaLerials. 
— S.  437,  Crim.  Pro.  Code,  does  not  apply  to 
proceedings  under  Ch.  VJII  of  the  Code, 
Therefore,  a  District  Magistrate  cannot  order 
further  inquiry  into  the  case  of  a  person  dis- 
charged under  s,  119  of  the  Code,  but  it  is  open 
to  him  to  institute  fresh  proceedings  on  entirely 
fresh  materials.  It  is  proper  to  give  notice  to 
the  person  discharged  before  an  order  for  further 
inquiry  is  made  against  him.  ISMAIL  v, 
AH.  NOLAN,  U  B  R,  (1914)  Ist  Qr.  p.  3  =  24 
Ind.  Cas.  813  =  15  Cr.  L  J.  531. 

(812) -S.  119  (1)  (c)  (  =  Crim.  Pro.  Code, 
1872,  s  142) — Petitions  relating  to  criminal 
charges  transmitted  by  post. — It  is  not  incom- 
petent for  a  Magistrate  to  receive  and  to  take 
action  on  petitions  relating  to  criminal  charges 
when  transmitted  to  him  by  post.  In  such  a 
case,  the  Magistrate  must  act  upon  his  own 
discretion  HIGH  COURT  PROCEEDINGS.  20TH 
SEPTEMBER.  1879,  No.  1561-a,  2  Weir  149. 
[D.,  2  Weir  467.] 

S,  120  (  =  1882,  8.  120). 

(813)— S.  120— See  Nos.  519,  693,  717,  793, 
793-a,  supra. 

(814)— Criwi.  Pro.  Code,  ss.  120,  els.  (1),  (2), 
110,  118,  123,  327- Postponement  of  order  for 
security — Imprisonment  in  default  of  security. — 
N.  K.,  was,  on  the  7th  April,  1900,  ordered  to 
execute  a  bond  for  his  good  behaviour,  and,  in 
default,  to  be  rigorously  imprisoned  for  one 
year.  He  failed  to  do  so  and  was  consequently 
imprisoned.  On  the  3rd  May,  1900,  N.K.  was 
sentenced  to  undergo  rigorous  imprisonment 
for  one  year  for  an  offence  under  s.  451,  I. P.O., 
committed  on  the  27th  December,  1899.  The 
Magistrate  ordered  that "  the  unexpired  portion 
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of  the  award  under  s.  110,  Grim.  Pro.  Code, 
will,  under  s.  120  (1),  Crim.  Pro.  Code,  be 
resumed  on  the  expiry  of  the  present  sentence." 
Held,  that  s.  120  (l),  Crim.  Pro.  Code,  was 
inapplicable  and  that  the  order  directing  the 
unexpired  portion  of  the  imprisonment,  ordered 
under  a.  1 10,  Crim  Pro.  Code,  to  take  effect  af  Der 
the  substantive  sentence  or  imprisonment,  was 
illegal,  as  the  person  in  respect  of  whom  an  order 
was  made  under  s.  110,  Crim.  Pro.  Code,  was 
not,  when  the  order  was  made,  sentenced  to,  or 
undergoiDg  a  sentence  of,  imprisonment,  and 
cl-  (2)  of  the  tame  section  does  not  enable  the 
Magistrate,  who  tried  the  offence  under  s.  451, 
I.P.C.,  to  alter  the  date  fixed  by  the  Magistrate 
who  made  the  order  under  s.  123,  Crim.  Pro. 
Code  for  commencement  of  the  period  of  impri- 
sonment. Queen-Empress  v.  nga  Kyon, 
1  L.B.R.  14.     (L.B.R.  1872—1892,  364,  D.) 

S.  121  (  =  1882.  8.121). 

See  Security  Bond. 

See  Security  for  good  Behaviour. 

See  Security  Proceedings. 

See  Security  to  keep  the  Peace. 

(815) — S.  121 — Bond  for  security  for  good 
behaviour — Substquent  unexplained  possession 
of  valuable  clothes — Forfeiture.— Whets  a  per- 
son, who  was  ordered  to  give  security  for  good 
behaviour,  was  found  in  possession  of  costly 
clothes  for  which  he  could  not  satisfactorily 
account  and  the  police  applied  for  an  order  for 
forfeiture  of  the  security  bond,  held,  that  there 
was  no  breach  of  the  bond.  In  re  Venkata- 
ratnam,  2  Weir  57. 

(816)  — S.  121 — Bonds  for  good  behaviour — 
Grounds  of  forfeiture — Section  exhaustive. — 
Where  an  accused  is  not  shown  to  have  com- 
mitted an  ofience,  or  to  have  attempted  to  do 
so,  or  to  have  abetted  such  a  thing,  held,  his 
bond  for  good  behaviour  could  not  be  forfeited 
under  s.  121,  Crim.  Pro.  Code.  S.  121,  Crim. 
Pro.  Code,  is  explicit,  and,  so  far  as  bonds  for 
good  behaviour  are  concerned,  is  exhaustive, 
though  it  might  nut  be  so  as  regards  bonds  for 
keeping  the  peace.  CROWN  v  JalAL  ShaH, 
5  P.R.  1910,  Cr  =169  P  L  R  19i0  =  8  P.W.R. 
1910,  Cr.  =  5  Ind.  Cas.  827  =  11  Cr,  L.J.  259. 
(2  M.  169,  Diss.) 

(817)— S.  121— SceNos.  693,718,  719,  775, 
supra  and  3812,  infra. 

(817-a)— Ss.  121,  110— Secutily  for  good  beha- 
viour— Principal  commitltng  offence — Bond  of 
sureties  —  Liability  to  forf^niure — Legality. — M 
was  called  upon  under  s.  DO.  Crim.  Pro.  Code, 
to  give  security  for  Rs.  1,000  (or  good  behaviour 
for  one  year,  and  A  and  B  were  accepted  as 
sureties.  During  the  period  of  security  M  was 
convicted  under  s.  325,  Indian  Penal  Code.  A 
and  B  were  thereupon  ordered  to  pay  Rs.  500 
on  their  b*iil  bocds.  Ou  appeal  to  the  District 
Magistrate,  A  and  B  were  ordered  to  forfeit 
Rs.  250  each.  Held,  on  revision,  that  there  was 
nothing  wrong  in  the  reduced  penalty  exacted 
by  the  District  Magistrate  from  Che  sureties 
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The  order  of  confiscation  was  correct  and  was 
not  opposed  to  the  ruling  in  15  P.R.  1913,  lCr.> 
Crown  v.  Shee  Singh,  10  P.R.  1915,  Cr. 
(15  P.R.  1913,  Cr.    Expl.) 

(818)— Ss.    121    and    367— See  JUDGMENT, 
L.B.R.  1893—1900,  626. 

(819)— Ss.  121,  488,  514  and  bib— Forfeiture 
of  security— Appellate  Court  incompetent  to  reier 
to  the  Chief  Coutt  a  ease  m  ivhich  appeal  lies  to 
it. — Held,  that,  a  District  Magistrate,  while 
taking  cognizance  of  a  case  as  an  appellate 
Court,  has  no  power  to  report  it  to  the  Chief 
Court  under  s.  438  (1)  or  any  other  section  of 
the  Crim.  Pro.  Code.  He  is  bound  to  decide  it 
according  to  his  own  discredou,  leaving  the 
aggrieved  party  to  tako  such  steps  as  may 
appear  advisable  to  get  it  set  aside  by  the  higher 
authority,  but  he  is  incompetent  to  divest  him- 
self of  his  powers  as  an  appellate  Court  merely 
because  he  either  misundbrsiands  or  disapproves 
of  certain  published  rulings.  Held,  also,  that 
the  head-note  of  P.R.  l^o.  15  of  1913  (Cr.)  is 
misleading  and  it  goes  beyond  the  terms  of  the 
judgment.  In  it  the  Chief  Court  has  not  over- 
looked the  provisions  of  s.  121,  Crim.  Pro.  Code, 
and  has  not  laid  down  any  hard  and  fast  rule 
prohibiting  the  forfeiture  of  security  under  cer- 
tain circumstances.  All  that  the  ruling  indicates 
is  the  necessity  for  moderation  and  the  reason- 
able exercise  of  discretion  in  determining  the 
extent,  if  any,  to  which  a  conviction  would 
justify  the  rigorous  measure  of  forfeiture.  BEGA 
SINGH  V.  Crown,  7  P.W.R.  1914,  Cr.  =  62 
P.L.R.  1914  =  15  Cr.  L.J.  4SS  =  24  Ind.  Cas. 
573.     (15P.R.  1905,  Cr.,  JB  ) 

S.  122  (  =  1882,8.  122). 

See  SECURITY  BOND. 

See  Security  for  good  Behaviour. 

See  Security  Proceedings. 

See  Security  to  keep  the  Peace. 

(8iiO) — S.  122 — Sureties,  grounds  for  refusing. 
—  A  Magistrate  should  not  refuse  to  accept  as 
sureties  persons  otherwise  fie,  because  ihosa 
persons  are  relations  of  the  person  ordered  to 
give  fcecuriiy.  On  the  other  hand,  it  is  a  most 
useful  qualification  in  the  persons  tendered  as 
sureties,  if  they  be  in  other  respects  suitable. 
Emperor  v.ShibSingh.  23  A.  i31  =  A.W.N. 
1902,  197.  [F.,  142  P.L.R.  1914  =  6  P.R.  19i4, 
Cr.  ;  R.,  8  Cr.  L.J.  166=1  S.L.R.  46.] 

(821) — S.  122 — Sureties  for  good  behaviour,—' 
The  fact  that  a  proposed  surely  has,  on  ona 
occasion  offended  against  the  law  and  been 
punished  for  an  offence  under  ihe  Indian  Penal 
Code,  does  not  of  itself  render  such  person  for 
ever  afterwards  unfit  to  be  the  surely  uf  a  party 
who  is  required  to  give  security  for  good 
behaviour.  EMPEROR  v.  RagHUNATH  SINGH, 
26  A.  189=  A. W  N.  1903,  220. 

(822)— S-  122— Ihquiry  as  to  fitness  of  surety 
— Recording  evidence  on  oath. — A  Magistrate 
holding  an  enquiry  as  to  the  fitness  of  a  surety 
has  power  to  record  evidence   on  oath  in  th6> 


1517  THE  ALL  INDIA  DIGEST.  1518 


Crira  Pro.  Code  (Act  Y  of  1898) — continued. 

exercise  of  the  power  and  duty  conferred  and 
imposed  on  him  by  a.  I2i  EMPEROR  v. 
Ghulam  Mustafa,  26  A.  371  =  A.W.N.  190*. 
52,  (A.W.N.  1898,  154,  A-W  N.  1903.  36,  R-) 
[R.,  lOCr.L.J.  225  =  2  S.L.R.  11.] 

(823)— S.  122— Magistrate  —  Discretion  in 
rejecting  sureties — Police  report. — The  Magis- 
trate has  a  wide  discretion  under  s.  122  to 
accept  or  reject  a  certain  surety.  This  discre- 
tion can,  however,  bo  exercised  after  a  satis- 
factory enquiry  in  accordance  with  law.  Where 
a  Magistrate,  acting  on  police  report  only, 
refused  to  accept  certain  persons  as  sureties, 
held  that,  there  having  been  no  enquiry,  the 
order  was  bad.  BHAWANI  SINGH  v.  KlNG- 
Emperob,  12  A.L.J.  1004  =  26  Ind.  Cas.  646 
=  16  Cr.  L.J.  54.     (27  A.  293,  i?'.) 

(824)— S.  122— Surety—  Rejection  —  Order 
based  on  Magistrate's  personal  knowledge — No 
enquiry — Illegality—  Necessity  for  enquiry  before 
passing  order — Nature  of  enquiry  under  s.  122. 
— Where  a  Magistrate  refused  to  accept  a  per?on 
as  a  surety  stating  that  be  knew  from  magis- 
terial experience  that  such  person's  innocence 
of  connection  with  thieves  is  far  from  establish- 
ed. Held,  that  the  Magistrate  was  not  justi- 
fied in  relying  on  his  personal  knowledge  and 
dispensing  with  an  enquiry  and  takitjg  no 
evidence  at  all,  and  that  he  should  examine 
the  sureties  as  to  their  fitness  and  take  such 
evidence  as  the  accused  may  give  and  base  his 
decision  on  the  evidence  so  recorded  (a).  (2  S.L. 
R.  11,  2  S.  L.  R,  15,  4  S.  L  R.  18  Rl  An 
enquiry  under  s.  122,  Grim-  Pro.  Code,  is  a 
judicial  enquiry  and  a  Magistrate  cannot  import 
bis  own  personal  knowledge  without  giving 
evidence.  CROWN  v.  PiRU  ABDULLa,  7  S.L. 
R.  94  =  15  Cr.  L.J.  378  =  23  Ind.  Caa.  746. 

(825) — S-  122 — Surety —  Good  bthaviozir — 
Fitntss  of  surety. — The  ground  of  refusal  by  a 
Magistrate  to  accept  a  surety  for  good  behaviour 
under  s  122  of  the  Grim.  Pro.  Code,  mast  be 
valid  and  reasonable  and  musii  be  dealt  with  in 
each  case  as  it  arises  (a),  (ii  W.R,  Cr  37,  6 
Ind.  Gas.  668=14  C  W.N.  666=llCr.  L.-J.  392 
=  37  0.  446,  F.)  Where  a  Magistrate  refused 
to  accept  as  sureties,  under  s  122  of  the  Code, 
the  brothers  of  the  person  bound  down  to  be  of 
good  behaviour,  because  he  considered  them 
unfit  for  the  reason  that  the  person  bound  down 
was  a  notorious  dacoit  and  there  was  a  con- 
sensus of  opinion  that  his  bro  hers  would  not 
be  able  to  keep  him  in  control  : — Held,  that  the 
reason  was  a  reasonable  and  valid  one.  ASIR- 
addi  Mandal  v.  Emperor,  is  Cr.  L.J.  169 
=  22  Ind.  Cas-  745  =  41  C.  764. 

(826)-S.  122— See  Surety,  2  S.L  R.  15, Cr. 
=  10  Cr.  L  J.  230. 

(827)-S.  122— See  Nos.  644,  645,  693,  720, 
721,  722,  723,  766,  767.  76S,  supra. 

(828)— Ss.  122,  Ud— Fitness  of  surety— Onus 
—  Order  passed  by  Sessions  Cozirt— Jurisdiction 
of  Magistrate  to  decide  fitness  of  surety.— The 
person  required  to  furnish  security  should  prove 
to  the  satisfaction  of  the  Magistrate  that  the 
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surety  is  a  person  fit.  The  Magistrate  should 
decide  this  on  evidence  and  on  a  proceeding 
which  is  judiei4l.  But  he  cannot  decide  la 
anticipation,  without  taking  any  evidence,  that 
no  evidence  but  that  of  a  particular  class  of 
witnesses  will  satisfy  him.  The  word  "  Magis- 
trate "  in  s.  122  implies  the  Magistrate  who 
made  the  order  of  his  successor  in  office  who  is 
properly  seised  of  the  inquiry.  The  same  is  the 
case  with  the  superior  Courts  mentioned  in 
s  123.  An  order  made  under  s.  123  (3)  is  not 
an  order  confirming  the  Magistrate's  order. 
Therefore,  the  Magistrate  has  no  jurisdiction  to 
decide  on  the  fitness  of  sureties  on  a  bond 
ordered  by  the  Sessions  Court.  When  the 
order  is  of  the  latter  Court,  the  adequacy  of 
the  security  should  be  decided  by  that  Court. 
IMPER'^TOR  V.  ALLAHDINO,  12  Cr.  L.J.  410 
=  1  S  L.R   87. 

S.  123,  paras.  1,  2,  3,  5,  6  '=1882,  8.  123), 

para  4,  new. 

See  Security  Bond. 

See  Security  for  good  behaviour. 

See  Security  proceedings. 

See  SECURITY  TO   KEEP  THE  PEACE. 

(829) — S.  123— Person  imprisoned  for  failure 
to  give  security —  When  imprisonment  begins. — 
While  a  per.soo,  who  is  cooimiited  to  prison 
under  s.  123,  Crim.  Pro.  Code,  for  failure  to 
give  security  to  be  of  good  behaviour,  is  sen- 
tenced to  imprisoimeot  on  conviction  of  an 
ofience,  the  term  of  imprisonment  cannot  be 
deferred  but  must  commence  at  once.  EM- 
PEROR V.  DURGA  Bahirav,  6  Bora.  L.R. 
1098.  [R.,  .37  B.  178=14  Bom  L.R.  965  =  1 
Rom.  Cr.  Cas.  209  =  13  Cr.  L.J.  849=17  Ind. 
Gas.  785.] 

(830)— S.  123  (  =  Crim.  Pro.  Code,  1832, 
s.  123) — Security  for  goud  behaviour— Appeal. 
— No  appeal  lies  to  the  High  Cnurt  from  an 
order  by  a  District  Magistrate  under  3.  123  of 
the  Crim.  Pro.  Code,  confirmed  by  the  Sessions 
Judge  on  reference,  detaining  a  person  in  prison 
till  he  should  provide  security  for  good  behavi- 
our. Ch.\nd  Khan  v.  empress,  9  C.  878. 
[F.,  P  L.R.  1900,  p.  59=15  P.R.  1900,  Cr.; 
Compare,  LB.R  1893-1900.  381  ;  R.,  15  Cr. 
L.J.  372  =  23  Ind.  Cas.  740  =  7  S.L.R.  80.] 

(831)-S.  123  (  =  s.  123.  Crim.  Pro.  Code, 
1382; — Jurisdiction  of  Joint  Sessions  Judge. — 
A  Jomc  Sessions  Judge  appointed  to  try  "all 
cases  which  may  be  committed  fcr  trial  by  the 
Magistrates  of  the  District,"  has  no  jurisdic- 
tion to  pass  orders  on  a  reference  under  s.  123. 
Crim.  Pro.  Code.  QueeN-EMPRESS  v.  DaY- 
ARAM  Ranchhod,  Rat.  Un.  Cr.  C.  830,  F.B. 
=  Cr   Rg   73  of  1895. 

(832)— S.  123(  =  CnTO.  Fro.  Code,  1882. 
s.  123)  —  Security  to  keen  the  peace  or  for  good 
behaviour. — Thern  is  nothing  in  s.  123,  Crim. 
Pro.  Code,  1882,  which  requires  a  Magistrate 
when  he  has  ordered  an  accused  person  to  give 
security  for  more  than  one  year,  to  refer  suoh 
order   for  confirmation  to  the  Sessions  Judge. 
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Tde  order  is  perfectly  valid  without  such  cou- 
firmation,  QUEEN-EMPRESS  v.  NGA.  SHWE 
Nyo,  lb  R.  1872—1892.  279. 

(833)— S.  123 -Security,  order  to  furnish— 
Reftrence  to  Sessions  Judge — Powers  of  Sessions 
Judge- — The  words  of  cl.  3  of  8.123  of  the  Code, 
are  wide  enough  to  give  discretionary  power  to 
the  Sessions  Judge  or  the  High  Court,  as  the 
case  may  be,  to  deal  with  the  case  on  the  merits 
and  pass  such  orders  as  the  circumstances  of 
the  case,  in  their  opinion,  may  require.  EM- 
PEROR V.  AMIR  Bada,  13  Bora.  L  R  203  =  10 
Ind  Cas.  802  =  12  Cr.  L  J.  257  =  35  B.  271. 

(834)— a.  123— See  APPEAL— CASES  WHERE 
APPEAL  DOES  NOT  LIB,  9  C.  878. 

(835)-S.  123— Sfe  SENTENCE— IMPRISON- 
MENT —IMPRISONMENT  IN  DEFAULT  OP 
FINE,  ETC  Rat.  Un.  Cr.  C  584==Cr.  Rg.  43  of 
1891. 

(836)— S. 123— See  SESSIONS  JDDGE,  JURIS- 
DICTION OF,  24  C.  155. 

(837)— S.  12.3— See  Nos.  243,  519,  520,  646, 
693.  717,  722  to  728,  769,  793  to  800,  814,  828, 
supra. 

(838)— Ss.  123,  124  (  =  Crim.Pro,  Code,  1882, 
ss,  123,  124) — Dtfault  in  furnishing  security — 
Term  of  imprisonment. — Under  s.  123,  Crim. 
Pro.  Code,  it  is  not  competent  to  a  Magistrate 
to  award  a  shorter  term  of  imprisonment  in 
default  of  security  than  that  for  which  security 
is  required,  but  if  he  thinks  that  the  term 
ought  to  be  shortened,  the  proper  course  is  to 
report  the  matter  to  the  District  Migistrate 
with  a  view  to  his  taking  action  under  s.  124. 
Queen-Empress  v.  MOTI,  Rat.  Un.  Cr.  C. 
668  =  Gf.  Rg.  25  of  1893. 

(839)— Ss.  123,  198— See  TRIAL,  Rat.  Un. 
Cr.  C.  830  =  Gr.  Rg.  73  of  1895. 

(840) — Ss-  123  and  397 — Committal  to  prison 
for  failure  to  furnish  security — Sp.ntfi-nce  of  im- 
prisonment,— When  a  person  is  committed  to 
prison  under  s.  123,  Crim.  Pro.  Code,  for 
failure  to  give  security  to  be  of  good  behaviour, 
he  is  not  undergoing  a  "  sentence  of  imprison- 
ment "  within  the  maaning  of  s.  397,  Crim.  Pro. 
Code.  Emperor  v.  Muthukomaran,  27  M. 
525.  rz?  ,  34  B.  326  =  12  Bom.  L.R.  129  =  11  Cr, 
L.J.  271  =  5lnd.Cas.  861,  37  B.  178=14  Bom. 
L.R.  965  =  1  Bom  Cr.  Cas.  209  =  13  Cr.  L  J. 
849  =  17  Ind.  Cas.  785,  11  Cr.  L.J.  15  =  4  Ind. 
Cas.  603  =  3  S  L.R.  114,  31  M.  515  =  4  M.L.T. 
223  =  8  Cr.L.J,  402,  1914  M.W.N.  500.  6 
Bom.  L.  R.  1098]. 

(841)— Ss.  123,  397—"  Undergoing  "  sentence 
of  imprisonment — Commitment  to  prison  for 
failure  to  give  security  for  good  behaviour. — 
When  a  person  is  committed  to  prison  under 
B.  123,  for  failure  to  give  security  for  good  be- 
haviour, he  is  not  undergoing  a  sentence  of 
imprisonment  within  the    meaning    of  s.  397. 

Criminal  Revision  Case,  No.  393  of  1903, 
2  Weir  452.     [R.,  2  Weir  452.] 

(842)— Ss.  123,  391— Detention  in  prison  in 
default    of  giving    security  — "  Undergoing    a 


sentence  of  imprisonment  " — Imprisonment  for 
substantive  offence,  when  should  commence. — 
"  A  person  who  has  been  committed  to  prison, 
or  is  detained  in  prison"  under  s.  123,  Crim. 
Pro.  Code,  is  not  "  undergoing  a  sentence  of 
imprisonment  "  within  the  meaning  of  s.  397, 
Crim.  Pro  Code.  Where  a  man  so  committed 
or  detained  is  convicted  and  sentenced  to  im- 
prisonment for  a  substantive  ofience,  the  sen- 
tence should  run  concurrently  with  the  period 
of  detention  imposed  under  s.  123.  EMPEROR 
I  v.  Pandhi  Walad  Bakas.  i  Ind.  Cas.  603  = 
11  Cr.  L  J.  15  =  3  SLR.  114,  Cr. 

(843)  — Ss.  123,  391  —Imprisonment  for  failure 
to  give  security — Sentence  of  imprisonment  for 
some  substantive  offence,  when  to  take  effect. — 
When  a  person  undergoing  imprisonment  ia 
default  of  giving  security  is  sentenced  to  im- 
prisonment for  some  substantive  oSence,  the 
sentence  for  the  substantive  ofience  should 
commence  from  the  date  on  which  it  was 
passed.  When  a  person  is  committed  to  prison 
for  failure  to  give  security  under  s.  123  (i),  Crim. 
Pro  Code,  he  is  not  undergoing  a  sentence  of 
imprisonment  within  the  meaning  of  s.  497. 
EMPEROR  V  EKRIA.  8  N.L.R.  20  =  13  Cr.  L.J. 
189  =  13  Ind.  Cas.  1005.  (14  P.R.  1895,  31  M. 
515,  Bom.  Cr.  Ral.  33  of  1904,  F.,  30  A. 
334,  Diss.) 

(844)— Ss.  123,397—4  person  undergoing  im- 
prisonment on  failure  to  find  security — Subse- 
quent conviction  of  theft  tinder  s.  379  of  the  Penal 
Code — Postponement  of  sentence. — A  person  was 
undergoing  imprisonment  for  failing  to  find 
security  for  good  behaviour  under  s.  123  of  the 
Crim.  Pro.  Code.  He  was  subsequently  con- 
victed of  the  offeooe  of  theft  (s.  379.  PenalCode), 
and  was  sentenced  to  six  months'  rigorous  im- 
prisonment. The  Magistrate,  however,  ordered 
that  the  latter  sentence  was  to  take  efiect  on 
expiry  of  the  ficst  imprisonment  : — Held  that 
the  sentence  passed  in  the  theft  case  could  not 
be  postponed  to  the  expiry  of  the  imprison- 
ment which  the  accused  was  undergoing  for 
failing  to  find  security,  and  which  was  not  a 
sentence  of  imprisonment,  EMPEROR  v. 
Vishnu  Balakrishna,  14  Bora.  L  R.  965  =  1 
Bom.  Cr.  Cas.  209  =  13  Cr.L.J.  849  =  17  Ind. 
Cas.  785  =  37  B.  178.  (5  Bom.  L.R.  26,  6  Bom. 
L.R.  1098,  12  Bom. L.R.  129,  F.)  [F.,  7S  L.R. 
203] 

(845)— Ss,  123.  397  —  Person  committed  to 
prison  under  s.  123  —  Not  undergoing  imvrison- 
meni  within  the  meaning  of  s.  397, — When  a 
person  ia  committed  to  prison  under  s.  123, 
Crim,  Pro. Code,  he  is  not  undergoing  a  sentence 
of  imprisonment  within  the  meaning  of  s.  397, 
Crim.  Pro.  Code.  GROWN  v.  GHULAM  ALI, 
7  S.L.R.  203  =  15  Cr.L.J.  592  =  25  Ind.  Cas. 
344.     (14  Bom.  L.R.  965,) 

(8i6)— Ss.  123,  397— See  SECURITY  FOR 
GOOD  BEHAVIOUR,  30  A.  334  =  A.W.N.  1908, 
133  =  5  A.L  J.  318  =  7  Cr.L.J.  427  =  4  M  L.T. 
41.P.B. 

(847)  —  Ss.  123.  397  —  See  SENTENCE  — 
GENERAL,  Rat.  Un.  Cr.  0.  970  =  Cr.  Rg.  26 
of  1898. 
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(848)— iSs.  123,  A06— Security  for  good  behati- 
our — Appeal  to  District  Magistrate — Sessions 
Judge,  submisnon  of  proceedings  to — Procedure 
to  be  adopttd  by  Sessions  Judge— Presentation 
of  appeal  to  Sessions  Judge,  procedure  in 
case  of. — A  person  ordered  to  give  security 
for  good  behaviour  by  a  Magistrate  is  entitled 
to  appeal  to  the  District  Magistrate,  notwith- 
standing that  the  proceedings  may  have  been 
laid  before  the  Sessions  Judge  under  s.  Vid, 
Grim.  Pro.  Code.  But  the  right  of  appeal 
is  lost  as  soon  as  the  Sessions  Judge  has 
passed  orders  on  the  case  under  sub-s.  (3)  of 
s.  123.  The  Sessious  Judge,  on  receiving  a 
record  under  sub-s.  (2)  of  s.  123,  should  at 
once  give  notice  to  the  person  ordered  to  give 
security  of  the  date  on  which  the  case  will  be 
taken  up.  If  before  the  last  mentioned  date  the 
person  ordered  to  give  security  does  not  object 
to  tbe  case  being  taken  up  by  the  Sessions  Judge 
on  the  ground  that  he  has  appealed,  or  the 
Sessions  Judge  does  not  become  aware  that  an 
appeal  has  been  filed  in  the  Court  of  the  District 
Magistrate,  the  Sessions  Judge  should  proceed 
to  dispose  of  the  case.  If,  on  the  other  hand, 
the  Sessions  Judge  is  informed  or  becomes  aware 
that  an  appeal  has  been  filed,  he  should  stay 
his  hand  until  the  appeal  has  been  disposed  of. 
Where  the  person  ordered  to  give  security 
presented  an  appeal  to  the  Sessions  Judge,  held, 
that  the  Sessions  Judge  should  have  returned 
the  mamorandum  of  appeal  to  him  for  presen- 
tation to  the  District  Magistrate,  instead  of 
forwarding  the  appeal  to  the  District  Magis- 
trate directly.  PUTTU  alias  GHULAM  HusaiN 
V.  King-Emperor,  13  O.C.  334  =  8  Ind.  Gas. 
879. 

(849)— S.  123,  su6-s.  (2)— Reference  to  Ses- 
sions Judge  under — Disposal  of  case  by  Sessions 
Judge  wichout  notice  to  accused,  legality  of. — A 
District  Magistrate  submitted  a  case  to  the 
Sessions  Judge,  under  s.  123,  sub-s  2  of  the 
Code,  and  tbe  Sessions  Judge  passed  orders 
without  giving  any  notice  to  the  accused.  Held, 
that  the  Sessions  Judge  was  bound  to  fix  a  day 
for  the  hearing  and  to  give  reasonable  notice  to 
the  accused  and  to  hear  him,  if  he  wished  to  be 
heard,    either    personally  or  by  pleader.     NQA 

Hnaung  V.  King  Emperor,  3  L  B  R.  43. 

(27  C.  656,  25  A.  375,  F.)  [R.,  10  Or. L.J.  69  = 
2  Ind.  Gas.  531  =  5  L.B.R.  34]. 

(850)— S.  123  (2)— Security  lor  good  beha- 
viour— Imprisonment  in  default. — When  the 
period  for  which  security  is  demanded  exceeds 
one  year,  if  security  is  not  given,  the  Magistrate 
cannot  award  imprisonment  in  default.  He 
must  direct  the  detention  of  the  accused  pend- 
ing the  orders  of  the  Sessions  Judge  to  whom 
the  proceedings  must  be  submitted.  QUEBN- 
Empressv.  Nga  Paw,  U.B.R.  1897—1901, 
Yoi.  I,  28. 

(851)— S.  123  (2  and  'd)— Power  of  Additional 
Sessions  Judge  to  deal  with  a  reference. — An 
Additional  Sessions  Judge  has  no  power  to  deal 
with  a  reference  under  s.  123,  sub-s.  (2) 
and  to  pass  orders  under  sub-s.  (3).  The 
fact  that  in  the   Code  of    1898  the   Legislature 
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has  substituted  the  words  "Sessions  Judge" 
for  the  words  "  Court  of  Session"  seems 
to  make  it  clear  that  it  was  the  intention  to 
limit  the  power  of  dealing  with  references  under 
the  section  to  the  Sessions  Judge.  KlNQ-EM- 
PEROR  V.  Nga  Ba  Le,  2  L  B  R.  16.  (Rat.  Un. 
Cr.  Cas.  830,  F.;  L.B.R.  1893-1900,  245,  381, 
B.) 

— S.  124.  paras  1  and  3  (  =  1882;  b.  124),   para 
2,  new. 

(852)— S.  Ui—See  Nos.  613,  838,  supra. 

— S.  123  (  =  1882,  s.  123). 
See  SECURITY  BOND. 

See  Security  for  good  behaviour. 
See  Security  proceedings. 

Ste   SECURITY  TO  KEEP  THE  PEACE. 

(853) — S.  125— Power  to  cancel  a  bond — Dis- 
trict's Magistrate's  power  to  cancel  bond  for  keep- 
ing the  peace. — The  provisions  of  s.  125  only 
gives  the  power  to  cancel  any  bond  executed. 
Therefore,  an  order  for  cancelling  a  bond  cannot 
be  made  before  it  has  been  exeauted.  The 
jurisdiction  conferred  by  s.  125  is  not  an  appel- 
late or  revisional,  but  an  original,  jurisdiction. 
That  is,  if  after  a  bond  has  been  executed,  it  is 
mide  to  appear  that,  by  reason  of  the  circum- 
stances as  they  exist  at  the  date  of  the  applica- 
tion, that  is,  circumstances  subsequent  to  the 
date  of  the  execution  of  tbe  bond,  the  continu- 
ance of  the  latter  is  no  longer  necessary,  the 
District  Magistrate  may  cancel  it.  In  other 
words,  while  a  District  Magistrate  may,  in  a 
case  of  an  executed  bond,  hold,  for  sufficient 
reasons,  that  it  is  no  longer  necessary  and  ac- 
cordingly cancel  it,  he  has  no  power  to  declare 
that  it  was  never  necessary.  PARKA  CHANDRA 
Dey  v.  Janmejoy  Dutt,  32  C.  948  =  9  G  W.N. 
860  =  2  Cr.L.J.  350.  [Overruled,  34  C  1  =  4  C. 
L.J.  428  =  11  C.W.N.  25  =  1M.L.T.  368.] 

(854) — S.  125— Jurisdiction— Appeal — District 
Magistrate  whether  can  set  aside  order  of  Magis- 
trate of  the  First  Class-  —  P  was  bound  over  to 
keep  the  peace  by  a  Magistrate  of  the  First 
Glass.  He  applied  to  the  District  Magistrate  to 
cancel  the  order  under  s.  125.  Grim.  Pro.  Code. 
The  District  Magi.9trate  treated  it  as  an  appeal 
and  set  aside  the  order.  Held  that  no  appeal 
lay  to  the  District  Magistrate  against  the  order, 
and  that  under  s.  125,  he  could  cancel  the  bonds 
only  on  the  ground  that  they  were  no  longer 
necessarv.  BaN.^RSI  DaS  v.  Partab  SINGH. 
11  A  L.J.  16  =  18  Ind.  Cas.  351  =  14  Cr.  L.J.  63 
=  33  A.  103.  [R..-25  M.LJ.  459  =  14  M.L.T. 
828  =  1913  M.W.N.  715  =  14  Cr.L.J.  546  =  21 
Ind.  Cas.  456. 

(855) — S-  125— Security  to  keep  the  peace — 
Cancellation  of  the  bond-Poiuer  of  Magistrate  to 
send  accused  to  jail. — Under  s.  125,  Grim.  Pro. 
Code,  a  District  Magistrate  may  cancel  a  bond 
for  good  behaviour,  but  he  is  not  competent  to 
send  the  person  so  bound  to  jail.  PAKHR  DD- 
DIN-Khan  v.  KINGEmperor,  8  A.L.J.  658 
=  12  Cr.L.J.  480  =  12  Ind.  Cas.  88. 
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(856) — S,  125 — Security  to  keep  the  peace — 
Petition  for  cancelment  of  the  bond — District 
Magistrate  giving  date  for  hearing — Petition  dis- 
missed without  hearing  petitioner — Dismissal  set 
aside. — A  case  was  set  dowu  to  be  heard  by  the 
District  Magistrate  on  a  certain  date  while  he 
was  on  tear  in  his  district;  intimation  of  the 
date  so  fixed  was  given  to  the  aocused  but  they 
were  not  informed  of  the  place  where  the  case 
would  be  heard  ;  they  failed  to  appear  at  that 
place  and  the  District  Magistrate  dismissed 
their  petition  without  bearing  them. — Held, 
that  the  District!  Magistrate  having  given  the 
petitioners  a  date  for  appearance  should  have 
heard  them,  and  hence  the  order  of  dismissal 
could  not  be  maiotainfd.  Mehr  BAKSH  v. 
Emperor,  53  P.L  R.  1914  =  15  Cr.  L.J.  143  = 
22  Ind.  Cas.  49S. 

(857) — S.  125 —  Security  bond  for  keeping  the 
peace  taken  under  subordinate  Magistrate's  order 
— Power  of  District  Magistrate  to  cancel  the 
same, — Where  the  materials  before  the  subor- 
dinate Magistrate  are  found  not  to  be  sufficient 
to  justify  an  order  for  taking  security  to  keep 
the  peace,  the  District  Magistrate  has,  under 
8.  l'i!5,  Crim.  Pro.  Code,  power  to  cancel  the 
bond  executed  in  pursuance  of  the  order  of  the 
subordinate  Magistrate.  EMPEROR  v.  DALLI, 
11  N.LR.  98.  (.34  C.  1.  F.) 

(858)— S.  125— See  Nos.  583,  584,  613,  645, 
729,.  supra, 

(859)— Ss.  125,  107,  118  —  Order  under 
ss.  107  and  113-Powtrs  of  District  Magistrate 
under  s.  125. — A  District  Magistrate  is  entit- 
led to  entertain  a  petition  under  s.  125,  Crim. 
Pro.  vJode,  to  cancel  a  bond  to  keep  the  peace 
executed  by  a  person  in  pursuance  of  an  order 
of  a  First,  class  Magistrate  under  ss.  107  andllS, 
Crim.  Pro.  Code,  on  the  sole  ground  that  the 
evidence  before  the  Magistrate  does  not  justify 
him  in  passing  such  an  order.  Tyabji,  J. — The 
words  "  A''  auy  time  "  in  the  section  means 
'however  early  or  however  late.'  MARE  GOWD 
V.  EMPEROR.  1913  M.W.N.  715  =  l4i  M.L.T. 
328  =  25  M.L.J.  459  =  21  Ind.  Cas.  146  =  4  Cr. 
L.J.  546  =  3?  H.  125 

(860)— Ss.  125  and¥16— Power  of  the  District 
Magistrate  to  cancel  bail  bonds  under  s.  125 — 
Sanction  to  prostcute  —  Whether  Magistrate 
acting  under  s.  124  has  jttrisdiction  to  sanction 
prosecution  unaer  s.  476. — M  and  others  hav- 
ing been  bound  down  by  the  Sub-Divisional 
Magistrate  in  a  proceeding  under  s.  107.  Crim. 
Pro.  Code,  at  the  instigation  of  the  petitioner 
who  filed  some  rent  receipts,  the  District 
Magistrate  cancelled  the  bonds  executed  by 
them  for  keeping  the  peace,  and,  holding  that 
the  rent-receipts  were  forgeries,  sanctioned, 
under  s.  476,  Crim,  Pro.  Code,  the  prosecution 
of  the  petitioner  for  an  ofience  under  s.  471, 
LP.C.  Held  that  as  the  District  Magistrate 
acted  under  3.  125,  Crim.  Pro.  Code,  the  rent 
receipts  did  not  come  before  him  in  a  judicial 
proceeding,  and  he  had  no  jurisdiction  to  sanc- 
tion prosecution  under  s.  476,  Crim.  Pro.  Code. 
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Daya  Nath  Thakur  v.  Emperor,  14  C.W. 
N.  806  =  37  C.  72  =  5  Ind.  Cas.  855  =  11  Cr.  L. 
J.  147 

(860-a)— 8.  127— See  No.  4080,  infra. 

(861)-S.  128— See  No.  797,  supra. 

S.  133  (  =  1882,  8.  133 ;  1872,  s.  521,  1861, 

s-  308.) 

See  M.^gistrate,  Jurisdiction  of. 

See  Nuisance  under  Crim.  Pro.  Code. 

(862)— S.  133— Scope.— The  scope  of  the 
section  is  limited  to  injuries  arising  or  likely 
to  arise  to  the  members  of  the  general  unascer- 
tained mass  of  the  public  whose  ordinary 
avocations  may  take  them  to  the  neighbourhood 
of  a  building  supposed  to  be  in  a  dai  gerous 
condition.  A  Magistrate  cannot,  under  the 
section,  order  the  owner  to  repair  his  house 
standing  in  its  own  compound  some  little  dis- 
tance from  the  public  road.  QUEEN-EMPRESS 
V.  JasodaNand,  20  A.  501  =  18  A.W.N.  141. 
(12  M.  475,  13  A.  577,  D.)  [iJ.,36A.  185=  12  A. 
L.J.  254  =  15Cr.  L.J.  376  =  28  Ind.  Cis.  745.] 

(863)— S.  13^— Section  applicable  to  physical 
removable  nuisances — S.  133  is  an  emergent 
section  framed  to  deal  with  evils  either  existent 
or  imminent.  It  is  clearly  applicable  only  to 
physical  obstruction  or  nuisance  which  is  capa- 
ble of  being  removed;  it  must  be  a  physical 
obstacle,  and  it  must  be  actually  in  situ-Hence, 
it  could  not  be  made  use  of  to  put  a  stop  to  and 
prohibit  certain  objectionable  accompaniments 
to  ceremonies  practised  by  a  religious  sect  to 
the  discomfort  and  annoyance  of  the  majority 
of  their  fellow  townsmen.     KING-EmpEROR  v- 

FAizuL  Hassan,  A.W.N.  I90i,  126. 

(964) — S.  133— Bnna  fide  dispute  as  to  ezis- 
tenace  of  public  right  —  AppUcaoiluy  of  section. 
— The  provisions  of  s.  133  atid  the  following 
sections  do  not  apply  to  cases  where  there  is  a 
bona  fide  dispute  as  to  the  existence  of  a  public 
right  ;  and  s-  133  does  not  contemplate  an 
enquiry  into  disputed  questions  of  title. 
In're  Naratan  JlVAN  Mestri,  4  Bom.  L.R. 
687.  (22  B.  988.  11  C  8,  12  C.  137  R.)  [R..  2 
Bom.  Cr.  Cas.  13  =  15  Bom.  L.R.  57.] 

(865) — S.  133— Nuisance ,  what  amounts  to. — 
Any  obstruction  on  a  public  road  is  a  nuisance, 
whether  in  point  of  fact  it  causes  practical  in- 
convenience or  not.  The  motive,  with  which  a 
public  highway  is  obstructed,  is  absolutely 
irrelevant.  QueeN-EMPRESS  v. KEDARNaTH, 
23  A.  159  =  A,W,N.  1901,  30- 

(8661—  S.  133— Public  nuisance  — Interference 
of  Magistrate  proper. — Where  the  inhabitants 
of  one  village  have  placed  an  unlawful  obstruc- 
tion to  prevent  the  flow  of  water  along  its 
natural  channel,  and  the  resultant  injury 
afiects  a  large  area  of  cultivated  land  and  a  con- 
siderable body  of  persons,  the  case  is  one  of  a 
public  nuisance,  and  the  Magistrate  is  justified 
in  removing  the  obstruction.  A  common  nui- 
sance cannot  be  excused  on  the  ground  that  it 
causes  some  convenience    or  advantage  to  one° 
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party.  BHAROSA  PATHAK  V-  King-Empe- 
ror, 9  A.L.J.  353  =  34  A.  355  =  13  Ind.  Cas. 
999  =  13  Cr  L.J.  183.  [R.,  15  Cr.L.J.  229  =  'i3 
Ind.  Cas.  181  =  12  A.L  J.  248] 

(867)  -  S.  123— Public  nuisance— Public  right 
of  loay. — The  fact  that  the  residents  of  a  parti- 
cular village  had  a  right  to  take  their  cattle 
acrobs  a  field  was  not  sufficient  to  constitute 
a  public  right  of  way.  JHUNNU  SINGH  v. 
EMPEROR,  A.W.N.  1908,  190  =  4  Cr.L  J.  68. 
[R.,  36  A.  209=12  A.L.J.  248  =  15  Cr.L.J.  229 
=  23  Ind.  Cas.  181  ] 

(868)— S.  li^— Obstruction  to  Jughway — Re- 
ference to  Jury — Bona  fide  qnestio7i  of  title — 
Poiuer  of  Mayisirate  to  decide. — It  is  not  open 
to  any  person,  illegally  causing  obstruction  to 
public  property,  to  set  up  a  bogus  question  of 
title  for  the  purpose  of  ousting  the  jurisdiction 
of  a  Magistrate  ;  and,  noiwithsiandiug  the 
raising  of  such  a  question,  the  Magistrate  is 
entitled  to  hear  the  case  sufficiently  to  make 
up  his  mind  whether  or  not  a,  bona  fide  question 
of  title  is  raised.  But,  where  a  bona  fide 
question  of  title  is  raised,  the  Magistrate  ought 
not  to  proceed  under  s-  133,  but  should  leave 
the  matter  to  be  decided  by  a  Civil  Court. 
Emperor  v.  Dost  Muhammad,  28  A.  98  = 
A.W  N.  1905,  202  =  2  A.L.J.  599  =  2  Cr  L.J. 
517.  [Rel,  2  Bom.  Cr.  Cas.  13  =  15  Bom.  LK. 
57  =  14  Cr.L.J.  74  =  l8  Ind.  Cas.  4i0;  /?.,  13 
Cr.L.J.  594  =16  Ind. Cas.  162  =  25  P. W.R.  1912, 
Cr.] 

(869) — S.  IBS— Application  of —Way  or  public 
place. — S.  133  of  the  Code  of  Criminal  i'roce- 
dure  empowers  the  Magistrate  to  order  the 
removal  of  an  obstruction  from  any  way  or 
public  place,  and  before  it  can  be  applied  tbere 
must  be  afioding  that  the  obstructioa  in  ques- 
tion is  situated  iu  a  way  which  can  lawfully  be 
used  by  the  public.  CHURAMaN  v.  KlNG- 
Emperok.  12  A  L.J.  1024  =  13  Cr.  L.J.  724  = 
26  Ind.  Cas.  172. 

(870) — S.  13a — Encroachment  on  a  public 
way — Obstruction,  order  directing  removal  of — 
Findings  necessary  to  support  the  order — Bona 
fide  claim  of  title — Where  proceedings  were 
taken  under  s.  133  of  the  Code  of  Criminal 
Procedure,  and  an  order  was  passed  by  the 
Magistrate  directing  the  removal  of  a  house 
which  was  said  to  represent  an  encroachment 
or  obstruction  on  a  public  way  :  Held,  that  the 
order  was  liable  to  be  set  aside,  inasmuch  as 
there  was  no  finding  that  the  claim  by  the 
petitioners  was  not  made  and  put  forward 
in  good  faith.  (15  C.  564,  17  C.  562,  8  C.W.N. 
143,  R.).  Ht Id  further,  thskt  the  extent  of  the 
encroachment  of  the  house  upon  the  public  way 
should  have  been  ascertained  and  definitely 
specified  in  the  order  :  and  in  the  absence  of  such 
a  specification  the  order  could  not  be  supported. 
BHAGAT  PERSHAD   v.    kAMRUP   KaRMAKAR, 

2iG.L,J.  116  =  16  Cr.  L  J.  160  =  27   Ind.  Cas. 
224. 

(871) — S.  133 — Encroachment  on  unmetalled 
portion  of  Government  road. — Where  a  person 
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built  a  wall  encroaching  upon  the  unmetalled 
portion  of  a  Government  road,  he  might  he 
properly  proceeded  against  under  s.  133,  Crim. 
Pro.  Code.  QUEEN-EmpRESS  v.  Umrao,  A.W. 
N.  1901,  23. 

(872)— S.  133  {  =  Crim  Pro.Code,  1882,  s.l33). 
— Ertcrnachment  —  Public  wa?/  — Where  there 
is  a  bona  fide  dispute  between  a  private  indivi- 
dual and  the  Government  as  to  the  right  to  the 
ground  on  which  an  encroachment  is  alleged  to 
have  been  made  by  the  former  by  building  a 
wall,  a  Magistrate  should  not  proceed  uuder 
8.  133,  until  that  dispute  is  settled,  hi  ic 
Jeysang,  Rat  Ua.  Cr.  C.  378  =  Cr.  Rg.  29  of 
1888. 

(873)— S.  im— Public  way.— Where,  in  pro- 
ceedings under  s.  133,  Crim.  Pro.  Code,  it  is  con- 
tended that  the  way  is  not  a  public  one,  the  only 
issue  which  arises  for  the  Magistrate's  decision 
is  whether  the  objection  so  raised  is  a  bona  fide 
objection  or  a  mere  pretence.  He  has  no 
jurisdiction,  instead  of  coming  to  an  express 
finding  on  this  issue,  to  proceed  to  determine 
whether  or  not  there  is  a  public  way.  RakHAEi 
Chandra  Shaha  v.  Kailash  Chandra 
8ARKAR,  7  C.W.N.  117.  (15  C.  564,  F.). 

(874)  — S.  133— P«6/icw;a,v.— This  section  does 
not  intend  that  a  Magistrate  stiould  decide 
any  question  of  title  ;  it  only  authorises  him 
to  decide  whether  an  obstruction  on  a  public 
way  13  unlawful.  When  a  question  of  title  is 
involved,  he  should  stay  pro:;9edings  and  refer 
the  complainant  to  the  Civil  Court.  EMPRESS 
V.  Saligram  SUKAL,  4  C.P.L.R.  142. 

(875)— S.  133— Procedure.— A  Magistrate  act- 
ing under  s.  133,  Crim.  Pro.Code,  should  first  of 
all  satisfy  himself  as  to  the  bona  fides  of  the 
claim,  if  any,  and  then  determine  whether  the 
parties  should  be  referred  to  the  Civil  Court. 
Where  the  Magistrate,  instead  of  doing  so, 
proceeded  to  refer  the  following  question  to  the 
jury  :  "  Is  there  a  public  right  of  way  at  the 
points  where  the  building,  whose  removal  is 
ordered,  stands  '?"  held,  that  it  was  not  a  proper 
reference.  MatUK  DHARI  TEWarI  v.  HarI 
Madhab  Das,  31  C  979  =  9  C.W.N.  72.  [R., 
10  C.W.N.  845  =  4  Cr.  L.J.  42  ] 

(876) — S.  133 — Procedure. — In  proceedings 
under  s.  133  of  Crim.  Pro.  Code,  if  the  opposite 
party  raises  the  contention  that  the  way  alleged 
to  be  obstructed  is  not  one,  which  is  or  may  be 
lawfully  used  by  the  public,  the  Magistrate 
should  find  whether  the  objection  is  a  6ona  fide 
one,  and  if  he  finds  that  it  is  so,  he  should 
abstain  from  further  action  until  the  public 
right  of  way  is  determined  by  a  competent 
Court,  The  jury,  in  such  a  case,  is  not  com- 
petent to  report  that  the  way  obstructed  is  used 
by  the  public,  for,  the  decision  of  that  matter 
aSects  the  right  of  the  Magistrate  lo  interfere 
under  s.  133.  It  is  only  when  the  Magistrate 
is  competent  to  pass  an  order  under  s.  133,  that 
a  jury  can  be  appointed  to  see  whether  it  is  a 
reasonable  and  proper  order.  NASARUDDI  v. 
AKILUDDI,  3  C.W.N.  343. 
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(877)— S.  133,  scope  of— Bona,  Me  claim  of 
private  right  by  a  party — Title — Jury,  ftmction 
of — Procedure,  to  be  lollowed. — In  a  proceeding 
under  s.  133  of  the  Code  of  Criminal  Procedure, 
the  first  party  asked  for  an  obstruction  of  a  way 
to  be  removed  as  detrimental  to  the  public  inter- 
ests,and  the  second  party  claimed  a  private  right 
tbereto,  and  the  case  was  submitted  to  tbe  jury. 
And  the  jury  collected  the  evidence  and  declined 
to  decide  the  question  as  it  involved  tbe  ques- 
tion of  private  or  public  right.  The  matter  was 
referred  to  the  Magistrate  who  decided  upon  the 
evidence  that  this  was  a  matter  for  the  Civil 
Courts :  Held,  that  the  section  contemplates 
only  an  ecqairy  as  to  the  existence  or  non-exis- 
tence of  the  obstruction  complained  of,  and  not 
an  enquiry  into  a  disputed  question  of  title;  and 
it  was  beyond  the  scope  of  the  jury  to  decide  whe- 
ther the  way  obstructed  was  or  was  not  a  public 
way.  And  the  Magistrate,  having  found  that 
there  was  a  bona  fide  claim  of  private  right 
raised  by  the  second  party,  was  perfectly  jasci- 
fied  in  leaving  the  determination  of  the  ques- 
tion to  the  Civil  Court.  MAHOMED  ASHRA- 
FUDDIN  v.  SaIKH  KARIM  BUKHSH,  19  C.L.J. 
631  =  18  C.W.N.  1148  =  24  Ind.  Cas.  603  =  13  Cf. 
L.J.  515.  (17  C.  562;  26  C.  870;  12  0.137; 
12  C  696,  F.) 

(878) — S.  183 — Jurisdiction  of  Magistrates — 
Bona  fide  claim  of  title — Duty  of  Magistrate. — 
When  the  acts  complained  of  against  a  person 
amount  to  a  nuisance,  it  is  a  prima  facie  case, 
which  a  Magistrate  has  jurisdiction  to  deal 
with.  Where  an  obstruction  to  a  public  right 
of  way  is  complained  of,  if  a  Magistrate  finds 
that  there  is  a  claim  of  title,  vvhich  is  bona  fide, 
he  should  give  an  opportunity  to  the  person 
raising  that  claim  to  establish  it  in  a  Civil 
Court.  Failing  his  doing  so.  the  Magistrate  is 
bound  to  proceed  with  the  case  ;  this  limitation 
or  restriction  does  not  apply,  when  the  case  is 
one  affecting  the  public  health  or  safety.  Belat 
ALI  v.  ABDUR  RAHIM.  8  C.W.N.  143.  (15  C. 
564,  R.)     [R.,  18  C.W.N.  1086.] 

(879)— S.  133- Bona  fide  claim  of  right- 
Jurisdiction  of  Magistrate- — It  does  not  follow 
that,  because  the  land  over  which  a  right  of 
way  is  claimed  belongs  to  any  particular  person, 
therefore  that  person  must  necessarily  be  act- 
ing bona  fide,  when  he  denies  that  there  is  a 
right  of  way  over  his  land.  The  question  of 
bona  fides  is  a  matter  of  fact  which  has  to  be 
inquired  into  like  any  other  question  of  fact. 
Where  there  is  in  fact  a  bona  fide  claim  of  right 
in  a  case  in  which  a  person  is  required  to  re- 
move a  nuisance,  the  Magistrate's  jurisdiction 
is  ousted,  and  he  ha'^  no  power  to  make  an  order 
under  s  133.  NUNDO  GOPMj  CHaTTERJEE 
V.  KUSUM  KUMAR  Banerjee.  1  C.L.J,  434  = 
2  Cr.  L  J.  349.      [F.,  7  Bur.  L.T.  23.] 

(880)—  S.  132— Magistrate— Inquiry— J^iris- 
diction  — Under  s.  133  et  seq  of  the  Grim.  Pro. 
Code,  the  inquiring  Magistrate  has  to  consider 
whether  there  is  or  there  is  not  a  bona  fide  pri- 
vate claim  to  title.  If  he  finds  that  there  is 
such  a  bona  fide  claim  he  is  debarred  from  pro- 
ceeding   further.     But  if   he  is  of  opinion  that 
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there  is  no  bona  fide  claim  of  private  title,  he 
is  to  proceed  as  indicated  in  the  sections  of  the 
Code.  It  is  not  competent  to  the  Magistrate  in 
such  an  enquiry  to  select  certain  evidence,  to 
discard  other  evidence  on  the  ground  that  even 
if  taken  by  him  he  would  not  believe  it,  and 
then  to  proceed  to  determine  the  very  question 
of  title  involved.  7w  re  Dnyanoba,  IS  Bom. 
L  R.  57  =  2  Bom.  Cr.  C.  13  =  18  Ind  Cas.  410  = 
14  Cp.  L.J.  74. 

(881) — S.  133 — Respective  duties  of  the  Magis- 
trate and  of  the  Jury — Conviction  under  Indian 
Penal  Code,  s.  283,  not  co7iclusive. — A  Magis- 
trate, passing  an  order  against  a  person  under 
s.  139.  Crim,  Pro.  Code,  cannot  do  so,  relying 
merely  upon  a  conviction  of  the  person  under 
s.  283, 1. P. C,  in  respect  of  the  same  matter, 
but  must  follow  the  procedure  laid  down  in 
s.  133  and  tbe  subsequent  sections  of  the  Crim, 
Pro.  Code.  Prior  to  the  appointment  of  a  jury, 
the  Magistrate  should  himself  determine  the 
question,  which  is  the  most  important  question 
in  proceedings  under  s.  133,  Crim.  Pro.  Code, 
and  which  alone  gives  him  jurisdiction,  name- 
ly whether  the  pathway,  in  which  the  obstruc- 
tion is  said  to  have  been  erected,  was  in  fact  a 
public  pathway  or  not.  Where  the  Magistrate 
referred  the  whole  case  to  the  jury  and  the  jury 
returned  a  verdict  that  the  order  was  a  proper 
order,  but  that  the  road  was  a  private  road. 
Held,  it  was  incumbent  upon  the  Magistrate  to 
determine  the  latter  point  and  not  leave  it  to 
the  jury.  RAMA  NATH  LASKAR  v.  JALADHAR 
8HAHA,  3  C.L.J.  360  =  3  Cr.  L  J.  331. 

(882) — S.  133 — Prescriptive  right  of  public  to 
user  of  way  across  a  ford — Damming  the  stream 
by  erection  of  a  bund — Desuetude  of  a  right  to 
erect  a  bund — Competency  of  Magistrate  to  pass 
orders. — Where  the  petitioner  erected  a  biiadin 
a  ;ordable  stream,  thereby  causing  obstruction 
and  nuisance  to  the  public  in  the  lawful  enjoy- 
ment of  the  right  of  way  through  the  stream, 
and  it  was  found  that  the  public  had  been  exer- 
cising their  continued  right  of  way  across  the 
stream  without  obstruction  for  a  period  of  over 
20  years, /leW, that,  even  if  the  petitioner  had  pre- 
viously a  right  to  obstruct  the  stream  by  erect- 
ting  the  bund  in  question,  it  could  only  have 
been  one  of  easement  and  the  petitioner  had  lost 
such  right  by  long  desuetude,  while  the  public 
have  acquired  a  prescriptive  right  of  way 
across  the  stream.  Held,  also,  that,  even  if  the 
petitioner  had  a  subsisting  right  to  dam  the 
river,  such  right  should  be  exercised  subject  to 
the  maxim  sic  utere  tuo  utalienum  non  laedas 
and  not  so  as  to  cause  unjustifiable  obstruction 
and  nuisance  to  the  public.  The  Magistrate 
was,  therefore,  competent  to  pass  an  order  for 
the  removal  of  the  obstruction.  ZAFFER  NA- 
WAB  V.  Emperor,  32  C  930  =  2  Cr.L  J.  762. 
[D.,  .36  A.  209  =  12  A.L.J.  248  =  15  Cr.L. J.  229 
=  23  Ind.  Cas.  181.] 

(833)— S.  133—  Field  over  which  surplus 
water  flows  from  adjoining  fields — Not  a  channel 
which  may  be  laivfully  used  by  the  public — 
Flow  of  water  obstructed. — A  field,  which  is  on 
a  lower  level  than  tbe  adjoining  fields  and  over 
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which  the  surplus  water  of  those  adjoining  fields 
use  to  How  into  a  tank,  even  if  it  could  be  des- 
cribed a  channel,  is  not  such  a  channel  as  had 
been  or  could  lawfully  be  used  by  the  public, 
and  action  cannot  be  taken  under  s.  133,  Crim. 
Pro.  Code,  for  the  removal  of  any  unlawful 
obstruotion  from  it.  JAGARNATH  Sahu  v. 
Parameshwar  Narain,  12  A.L.J.  248  =  15 
Cr.  L.J.  229  =  23  Ind.  Cas.  181  =  36  A  209. 
1906  A.W.N.  190,  '22  B.  988,  iJ  ;  34  A.  345, 
32  0.  930,  D.) 

(884) — S.  133 — Dispute  as  to  riqht  of  digging 
and  clearing  a  water-course  between  two  vil- 
lages.— Held,  that  a  dispute  between  two  vil- 
lages in  respect  of  the  rights  of  one  to  dig  and 
clear  a  watercourse  for  irrigation  purposes, 
denied  by  the  other,  is  a  dispute  to  which  s.  133, 
Crim.  Pro.  Code,  is  applicable  to  avoid  breach  of 
the  peace.  BUDHA  v.  MOHAN  LAL,  25  P.W. 
R.  1912  (Cr.)  =  16  Ind.  Caa.  162  =  13  Cr.  L.J. 
594.    (2  P.R.  1903,  Cr.   22  B.  988,  Diss.). 

(885)— S.  133  —  Outbreak  of  smallpox- 
Parents  inoculating  their  children — Whether 
can  be  said  to'fiarry  on  trade  or  occupation — 
Order  to  stop  the  practice — Illegality. — Parents 
inoculating  their  own  children  upon  an  out- 
break of  small-pox  cannot  be  said  to  be  carrying 
on  a  trade  or  to  be  engaged  in  an  occupation, 
and  consequently  an  order  under  s.  133,  Crim. 
Pro.  Code,  to  stop  the  practice  is  illegal  and  is 
liable  to  be  set  aside.  KING-EMPEROR  v. 
Nga  Kyauk  Lon,  U  B.R.  1918,  3rd  Qr.  180  = 
15  Cr.  L.J.  253  =  23  Ind.  Caa.  205. 

(886)— S.  133  (  =  s.  521,  Grim.  Pro.  Code, 
1872 —  Poiver  of  stopping  proceedings — Revi- 
sional  powers  of  High  Court. — Where  a  Magis- 
trate is  satiBfied  that  there  was  no  cause  for 
acting  under  s.  521,  he  is  at  liberty  to  let  the 
proceedings  drop.  The  propriety  of  such  a 
finding  is  not  a  matter  for  the  consideration  of 
the  High  Court.  SHONAI  ParAMANICK  v. 
JOGENDRO  ShahA,  1  C.L.R.  486.  [F.,  8  C. 
883.] 

(887) — S,  133 — Magistrate  dropping  proceed- 
ings.—  On  a  Magistrate  satisfying  himself  that 
there  is  no  necessity  for  proceeding  further  under 
a.  521  of  the  Crim,  Pro.  Code,  1872,  he  can 
drop  the  matter.  ISSUR  Chunder  NatH  v. 
Kali  Chunder  Nath,  8  C.  883  =  11  C.L.R. 
235.  (1  C.L.R.  486,  F.) 

(888) — S-  133— Revival  of  proceedings  under, 
after  previous  cancellation. — There  is  no  bar  in 
law  to  the  revival  of  a  proceeding  undtr  s.  133 
with  regard  to  the  same  matter,  which  had 
been  previously  dropped,  provided  there  are 
materials  before  the  Magistrate  upon  which  he 
could  act  prima  facie.  Ishan  Chandra 
Chakravarti  v.  Prasanna  Kumar  Rai,  5 
C.W  N.  173. 

(889) — S.  133 — Burial  ground,  order  closing, 
if  can  be  made  under. — An  order  prohibiting  the 
use  of  a  grave  yard  is  not  such  an  order  a-^  can 
be  made  under  s.  133,  Crim.  Pro.  Code.  SHEO 
Saran  Lal  v.  LAL  MOHAMED  Lal.  12  C.W. 
».  70. 
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(890)— S.  133— Opening  a  new  market  by  the 
side  of  an  old  market — Order  closing  the  new 
one. — A  person,  who  opens  a  new  market  close 
to  an  old  one,  cannot  be  held  to  be  carrying  on 
a  trade  or  occupation  that  is  injurious  to  the 
health  or  physical  comfort  of  the  community. 
Therefore,  no  order  under  a.  133  can  be  passed 
closing  the  new  market.  The  more  fact  that 
the  people  in  one  market  are  sometimes  forcibly 
dragged  from  it  to  the  rival  institution  will  not 
support  an  order  under  s.  133,  although  the 
offenders  can  be  prosecuted  criminally  for  such 
assault.  MOIDIN  Kutti  v.  ABDUDLA,  14  M. 
L.J.  207  =  2  Weir  62. 

(891)— S  133  {^Crim.  Pro.  Code,  1872, 
s.  521) — Disobedience  to  order  promulgated  by  a 
public  servant— Penal  Code,  s.  188.— Under 
v..  521,  though  a  Magistrate  is  authorized  to 
suppress  a  trade  or  occupation  injurious  to  the 
health  or  comfort  of  a  community,  he  cannot 
order  pig-styes  to  be  built  at  a  certain  distance 
from  the  abadi,  and  the  disobedience  to  such 
an  order  cannot  be  punished  under  s.  188.  I. P. 

C.  Queen-Empress  v.  jodhi,  S.C  60.  Oadb; 

(892)— S.  133-Svecific  Relief  Act  (I  0/1877), 
s.  42 — Claim  of  private  right  by  plaintiff  over 
land — Claim  of  public  right  by  defendants — 
Cause  of  action —  Parties  —  Persons  claiming 
public  rjght  are  alone  necessary  parties — Giiy. 
Pro.  Code  {Act  XIY of  1882),  s.  30— Irregular- 
ity in  not  recording  formal  order. — Where  the 
plaintiff  claims  a  private  right  upon  a  certain 
land,  over  which  a  public  right  of  way  is  claimed 
by  the  defendants,  who  initiated  proceedings 
under  s.  133,  Crim.  Pro.  Code,  and  there 
has  been  an  order  by  the  Magistrate  upon  the 
plaintiff  to  remove  certain  structure  which  the 
Magistrate  found  to  be  an  obstruction  upon 
the  alleged  public  right  of  way  :  Held,  that,  as 
a  cloud  had  been  thrown  upon  his  title  by  the 
proceedings  under  s.  133,  Crim.  Pro.  Code,  the 
plaintiff  had  a  cause  of  action  to  bring  a  suit 
for  declaration  of  bis  title.  Held,  also,  that 
the  plaintiff  had  a  right  to  bring  the  suit  against 
the  defendants  alone  without  impleading  any 
other  member  of  the  public.  Where  notices 
under  s.  30  of  the  Civ.  Pro.  Code,  1882,  were 
issued  one  year  before  the  trial,  mentioning 
the  defendants  and  other  residents  of  the 
neighbouring  villages,  and  the  defendants  put 
in  written  statement  after  the  service  of  the 
notices,  and  adduced  evidence  in  support  of  the 
public  right  of  way,  the  notices  must  be  con- 
sidered to  be  definite  enough,  and  the  simple 
fact  that  a  particular  person  was  not  directed, 
by  an  express  order  of  the  Court  before  the 
trial,  as  authorized  to  defend  the  suit,  did  not 
affect  the  result  of  the  case.  SHEIK  EKHAR 
Ali  v.  Anu  Manjhi,  8  Ind.  Cas.  46.  (17  C. 
460  P.B.  F.;  21  C.  180,  29  C.  100,  F.;  17  O. 
C.  906,  R.) 

(893)— S.  133— Claim  of  right— Magistrate's 
duty  to  decide  bona  fides  of — Magistrate  bound 
to  refer  parties  to  Civil  Court,  if  such  claim 
is  not  mere  pretence— Steps  which  Magistrate 
may  take,  o    suit  not  instituted  in  Civil  Court 
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within  reasonable  time. — Per  Sharfudin,  J, — 
(Teunon,  J.,  ditbilante) ,— Subs.  (3)  of  s.  133, 
Crim.  Pro.  Code,  provides  that  no  order  duly 
made  by  a  Magistrate  under  the  section  shall 
be  called  in  question  in  any  Civil  Court.  From 
this  latter  provision  it  is  clear  that  the  provi- 
sion of  s.  133,  Crim.  Pro.  Code,  should  be 
sparingly  used.  Any  order  passed  under  the 
section  cannot  be  questioned  in  any  Civil  Court. 
It  is  therefore  necessary  that,  if  the  party 
against  whom  the  order  is  contemplated  to  be 
passed  raises  a  question  that  the  pathway  is 
not  a  public  property  in  the  sense  of  the  provi- 
sion of  this  section,  the  Magistrate  trying  the 
case  should  be  careful  not  only  to  decide  as  to 
whether  the  pathway  in  question  is  situated  on 
a  private  land  or  if  it  is  lor  public  use,  but  he 
should,  even  when  the  claim  of  the  objection  is 
not  substantiated,  find  whether  the  claim  is 
bona  fide  or  it  is  set  up  only  to  oust  the  juris- 
diction of  the  Court.  If  the  Magistrate  finds 
that  the  claim  which  is  set  up  is  a  mere  pretence, 
he  should  then  proceed  to  pass  a  final  order 
and  make  the  rule  issued  by  him  absolute.  If 
however  he  finds  that  the  claim,  although  not 
substantiated,  is  not  mere  pretence _and  is  not 
raised  to  oust  the  jurisdiction  of  the  Court,  but 
that  it  is  raised  bona  fide,  he  should  stay  his 
hand  and  refer  the  party  to  Civil  Court.  And 
if  the  party  within  a  reasonable  ,time  doss  not 
have  recourse  to  Civil  Court,  the  Magistrate 
may  then  proceed  to  make  the  rule  absolute. 
MANIPUR  DEY  v.  BIDHU  BHUSAN  SIRKAR,  18 
OWN.  1086  =  15  Cr.  L.J.  698  =  26  Ind.  Cas. 
146=42  0.  158. 

(894) — S.  133— Jurors  nominated  by  applicant 
— Validity  of — Bight  of  applicant. — Proceedings 
were  instituted  under  s.  133  of  the  Crim.  Pro, 
Code  at  the  instance  of  H  against  P.  P  applied 
for  appointment  of  jury  which  was  granted.  He 
nominated  two  jurymen.  The  Magistrate  called 
upon  H  to  nommate  two  jurors.  H  nominated 
two  jurors  and  the  Magistrate  appointed  a  fore- 
man. The  Jury  by  a  majority  made  an  order 
against  P.  Held,  that  it  is  not  illegal  on  the 
part  of  a  Magistrate  to  address  any  enquiry  to 
the  applicant  with  a  view  to  ascertainmg  the 
names  of  respectable  persons  living  in  the  neigh- 
bourhood who  would  be  willing  to  serve  on  the 
jury.  The  Magistrate  should  see  that  he  does 
not  appoint  friends  or  partisans  of  the  applicant. 
The  criterion  in  such  cases  is  whether  the  appli- 
cant was  allowed  to  exercise  rights  not  conferred 
upon  him  by  law,  FARZ^ND  A  LI  v.  HAKIM 
ALI,  12  A.L  J.  1241  =  16  Cr.L.J.  40.  (23  C.  499, 
26  C.  869,  1897,  P-R.  4,  R.) 

(894-a)— C/i.  Z  and  s. 133 — Scop?  of  section- 
Abatement  ol  nuisance  of  privy. — Where  a  privy 
is  allowed  to  remain  in  such  a  condition  as  to 
be  a  nuisance  to  persons  lawfully  using  a  public 
place  or  way,  proceedings  to  cause  the  nuisance 
to  be  abated  can  be  instituted  under  ch.  X  of 
the  Code.  S.  133,  Crim.  Pro.  Code,  does  not 
empower  a  Magistrate  to  order  a  privy  to  be 
removed,  because  it  is  only  recently  made  in 
any  locality.  In  re  BALAJI  NARAYAN  CHITALE, 
i  Bom.  L.R.  882. 
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(894b)— C/z.  X— S.  IBS-Letters  Patent  appeal 
— Order  under  ch.  X  of  Crim,  Pro.  Code — Not 
appealable. — Orders  passed  under  ch.  10  of 
the  Crim.  Pro.  Code  are  criminal  orders  and  no 
Letters  Patent  appeal  lies  therefrom.  The  fact 
that  in  such  proceedings  the  counter-petitioner 
is  a  competent  witness  on  his  own  behalf  does 
not  make  it  a  less  criminal  trial.  NissaHKarA 
Row  SUBBAYYA  v.  POOLA  RAMAYYA.  1915 
M.W.N.  240  =  16  Cp.L.J.  349  =  28  lod.  Cas.  733. 

(895) — S.  133— Party  to  proceeding  under — 
See  ACCUSED  Person,  2  C.L.J.  149=9  C.W. 
N.  383  =  2  Cr.L.J.  575. 

(896)— S.  133— Effect  of  order  under  section 
—  See  ACT  I  OF  1877,  s.  42,  17  B.  293. 

(897)— S.  133— See  BOM.  ACT  VII  OF  1867, 
s.  33,  6  Bom.L  R.  358. 

(898)— S.  133— See  INOCULATION,  L.B.R. 
1893—1900,  545. 

(899)— S.  133— See  JURISDICTION  OF  CIVIL 
COURTS,  11  W.R.  434  =  3  B.L.R.Ap.  43,  4  BL. 
R.PB.  24  =  12  W.R.P.B.  18,  7  W.R.  11,48, 
95,  6  C.  291  =  7  C.L.R.  433. 

(900)— S.  133  — See  PENAL  CODE,  s.  188,  L. 
B.R.  1872—1892.  363  P. L.R.  1900,  p.  24,  Cr. 
=  2  P.K.   1900,  Cr. 

(901)— S.  133— See  RIGHT  OF  SUIT,  6  C.  291 
=  7  C.L.R.  433. 

(902)— S.  133— See  Nos.  1007  to  1012,  and 
1300,  infra. 

(903)  — Ss.  133,  135,  138— T/me  for  setting  «p 
bona  fide  claims  to  land— Right  of  bi-inging  civil 
suit. — Where  a  conditional  order  is  passed  under 
s.  133,  Crim.  Pro.  Code,  and  the  person  against 
whom  the  order  is  made  raises  a  bona  fide  claim 
that  the  subject  of  contention  is  private  property, 
the  Magistrate  is  bound  to  investigate  the  claim 
and  cannot  leave  it  to  a  jury  appointed  under 
S.138.  There  is  however  no  authority  for  holding 
that,  once  a  jury  is  appointed,  it  is  open  to  the 
person  against  whom  the  order  is  made  under 
s.  133  to  set  up  such  a  claim  and  to  have  it 
determined  by  the  Magistrate,  before  the  Jury 
proceeds  witli  the  matter  (I  C.L.J.  434,  F.) 
— Obiter, — If  the  jary  decided  that  the  order 
was  reasonable  and  proper,  the  appellant  would 
not  be  estopped  from  bringing  a  Civil  suit  to 
establish  his  right  to  exclusive  enjoyment  of 
the  land.  AH  YWAY  v.  MA  Gyi,  7  Bur.L.T.  23 
=  23  Ind.  Cas.  467  =  15  Cr.L.J.  259.  (6  C.  291, 
R.) 

(904)— Ss.  133,  135,  138,  139,  141  {  =  CTim. 
Pro.  Code,  1872,  ss.  521,  523).— Where  a  jury 
is  demanded  under  s.  523,  Crim.  Pro.  Code, 
1872,  the  Magistrate  is  bound  to  appoint  one 
and  cannot  decide  the  matter  by  local  enquiry. 
In  the  matter  of  MOTHOOR  CHUNDER  DasS,  2 
C.L.R.  509. 

(905)— Ss.  133,  136  (  =  Criw.  Pro.  Code.  1872, 
ss,  521,  525)  — 0>*de»*  under  s.  521,  objection  to 
— Taking  evidence — Procedure. — When  the 
person  to  whom  an  order  under  s.  521  has  been 
issued  appears  to  show  cause  against  it,  the 
Magistrate  is  bound  to  take  evidence.  In  tlie 
matter  of  MOHUR  Mandar,  8  C.L.R.  431. 
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(906)— Ss.  133.  136,  140  {^Crim.  Pro.  Code, 
1882,  ss.  133,  136  and  UO)— Disobedience  of 
order  under  s.  133  and  under  s.  140 — Penal 
Code,  s.  188. — Where  an  order  has  been  ist^ued 
under  s.  133,  and  the  person  on  whom  it  has 
been  served  does  not  perform  the  act  he  is 
direoted  to  do, or  do  what  is  open  tc  him,  namely, 
to  appear  on  the  date  fixed  and  show  cause 
against  the  order,  or  apply  for  the  appointment 
of  a  jury,  he  is  treating  such  order  of  a  compet- 
ent authority  with  contempt,  and  for  such 
contempt,  ho  renders  himself  liable  to  punish- 
ment under  s.  188.  If  such  order  has  been  made 
absolute,  and  after  the  notice  contemplated  by 
that  section  and  the  refusal  still  by  the  person 
concerned  to  obey  that  order,  that  would  be 
again  punishable,  and  the  per.'^on  making  it 
would  have  the  power  to  enforce  all  the  remedies 
mentioned  in  s.  140.  When  once  an  order  has 
been  made  absolute  under  s.  136,  it  is  incom- 
petent for  the  party,  against  whom  it  has  been 
made,  to  go  behind  it  and  question  its  validity 
in  any  way.  QUEEN  EMPRESS  v.  BlSHAMB\R 
Lal,  13  a.  377  =  A.W.N.  1891.  189  (12.  M.  475 
Appr.)  [F.,  31  M.  280-=  18  M.L  J.  216  =  3  ML. 
T.  403  =  3  Or. L  J.  151;  R.,  P.L.R.  1900,  p.  24; 
D.  20A.  501  =  A.W.N.  1898,141.] 

(907)— Ss.  133,  137  —  Procedure.— It  an 
accused,  against  whom  an  order  is  issued  under 
the  provisions  of  s.  133,  Grim.  Pro.  Code, 
ap-pears  to  show  cause,  the  Magistrate  is  bound 
to  proceed  under  s.  137,  Grim.  Pro.  Code,  1898. 
Queen- Empress  v.  Ramachandra  Sham- 
RAO  BagI/E,  1  Bom.  L.R.  783. 

(908)— 3s.  133,  137.— Merely  because  there  is 
already  one  market  in  a  village,  a  man  who 
opens  another  market  close  to  it  cannot  be  held 
to  be  carrying  on  a  trade  or  occupation  that  is 
injurious  to  the  health  or  physical  comfort  of 
the  community;  nor  does  the  fact  that  the  people 
in  one  market  are  sometimes  forcibly  dragged 
from  it  to  the  rival  institution,  justify  an  order 
under  s.  133,  Grim,  Pro.  Gode.  In  re  MOIDIN 
KUTTI,  2  Weir  62. 

(909)— Ss.  133,  137— Procedure.- When  a 
jury  is  claimed  and  appointed,  they  have  only 
to  try  the  question  whether  the  Magistrate's 
conditional  order  is  reasonable  and  proper. 
Matuk  Dhari  Tewari  v.  Hari  Madhab 
Das.  31  C.  979  =  9  C.W.N.  72. 

(910)— Ss.  133,  137— Procedure.— Before  a 
conditional  order  passed  under  s.  133  of  the 
Code  of  Criminal  Procedure  can  be  made 
absolute  under  s.  137,  there  must  be  evidence 
on  the  record,  taken  in  the  preyenoe  of  the 
person  called  upon  to  show  cause  against  the 
order,  justifying  the  order.  It  is  not  merely 
necessary  to  hear  the  evidence  for  the  defence, 
but  the  evidence  on  which  the  order  is  to  be 
based  must  also  be  recorded.  EMPEROR  v. 
Karam  Chand.  147  P  L.R.  1901.  (24  C. 
396,  F.) 

(911)— Ss.  133,  131— Order  without  taking 
evidence — Waiver  by  party,  effect  of. — In  a  case 
under  s.  133,  if  the  party   summoned   appears 
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and  shows  cause,  the  Court  is  to  apply  the 
provisions  of  s.  137,  the  language  of  which  is 
mandatory,  and  the  only  course  open  to  the 
Magistrate  is  to  take  evidence,  even  if  the  party 
agrees  to  abide  by  the  decision  of  the  Magistrate 
based,  not  upon  evidence  legally  received  but 
upon  information  gathered  upon  local  enquiry, 
for,  no  waiver  on  the  part  of  the  party  can  con- 
fer on  the  Magistrate  authority  to  act  in  a 
manner  not  prescribed  by  the  Legislature. 
Upendra  Nath  Mandadv.  Rampal,  11  Cr. 
L.J.  1  =  4  Ind.  Gas.  436  =  10  C.L.J.  482. 

(912)— Ss.  133,  137— A^oCice  to  show  catise^ 
Subsequent  failure  to  produce  evidence— Final 
order — Dispute  between  Government  and  a  pri- 
vate individual. — If  a  person  to  whom  a  notice 
has  been  issued  under  s.  133  appears  and  shows 
cause,  his  subsequent  failure  to  produce  evi- 
dence does  not  justify  the  final  order  under 
s.  137,  until  the  Magistrate  has  satisfied  himself 
from  evidence  recorded  before  him  that  there 
is  an  unlawful  obstruction.  The  proceeding 
under  s.  133  is  not  the  proper  procedure  to 
follow  when  there  is  a  dispute  between  the 
Government  and  a  private  individual.  In  re 
Ram  Singh  Naroba,  2  Bom.  L.R.  818.  [R., 
2  Bom.  Cr.  CdS-  13=15  Bom.  L  R.  57.] 

(913)— Ss.  133,  ^m— Physical  comfort— Cir- 
cumstayices  to  be  considered — Held,  that,  s.  133, 
Crim.  Pro.  Gode,  authorises  action  by  the 
Magistrate,  if  the  trade  in  question  is  injurious 
to  the  physical  comfort  of  the  community. 
But  it  is  necessary  to  take  all  the  circumstances 
into  account.,  to  see  that  the  interference  with 
public  comfort  is  considerable,  and  that  a  consi- 
derable section  of  the  public  is  aSected  injuri- 
ously, general  equitable  principles  not  being 
lost  sight  of.  Pazad  Din  v.  Grown,  20  P. 
W.R.  19tl,  Cp.  =  117  PL.R.  1911  =  12  Cr.  L. 
J.  146  =  9  Ind.  Cas.  891.  (34  C.  73  =  5  Cr.  L. 
J.  45  =  5  C.L.J.  10,  17  P.R.  1888,  Cr.,  47  P. 
R   1888,  Cr  ,   106  P.R.  1888,  R) 

(914)— Ss.  133,  131— Existence  of  hayricks  on 
petitioner's  premises — Whether  a  nuisance — 
Duty  of  Magistrate  to  take  evidence. — In  this 
case  there  were  hayricks  on  the  premises  of  the 
petitioner,  and  in  consequence  of  a  representa- 
tion by  the  respondent  that  the  hayricks  were 
likely  to  cause  conflagration,  the  Magistrate 
issued  a  conditional  order  under  s.  133.  The 
petitioner  admitted  the  existence  of  hayricks  on 
his  premises,  but  he  denied  that  they  were  a 
nuisance.  No  evidence  was  let  in  either  for  or 
against  the  order,  but  the  Magistrate,  from  his 
own  inspection,  decided  that  the  hayricks  were 
a  danger  to  adjoining  houses  and  made  the 
order  absolute.  Held,  the  Magistrate  should 
not  have  made  the  order  absolute  on  his  own 
opinion  formed  by  inspection,  but  should  have 
called  on  the  respondent  to  adduce  evidence 
that  the  hayricks  constituted  a  nuisance,  as 
required  by  s.  137,  Grim.  Pro.  Code.  DORAI- 
sw.\my  Mudaliar  v.  Sudarsana  Chariar, 
17  M.L.T.  142  =  16  Cr.  L  J.  207  =  27  Ind.  Cas. 
767.     (11  B.  375,  31  A  453,  B.) 


1535 


THE  ALL  INDIA  DIGEST. 


1536 


Crim.  Pro.  Code  (Act  Y  of  i89S)— continued. 
(915)— Ss.    133,    \B1— Proceeding  if  can  be 

drovped  without  taking  evidence  when  opposite 
parly  shows  cause— Rei  judicata,   applicability 
of  the  doctrine  o/^.— Where  in  a  proceeding  under 
8.  133,  Grim.  Pro.  Code,  in  respect  of  an  alleged 
obstruction  of   a   public   way,  the   Magistrate 
made   a   conditional    order    but    dropped    the 
proceeding   on   the   opposite    party  taking  the 
objection  in  showing  cause  that  the  Court  had 
no  jurisdiction  to  proceed  with  the   enquiry  on 
the  ground  that  the  identical  way  had  previ- 
ously been  the  subject-matter    of    an  enquiry 
under  s.  133,  Crim.  Pro.   Code,    by  a  Court  of 
competent  jurisdiction  :    Held,  that  the  Magis- 
trate was  bound  to  follow   the   procedure   pres- 
cribed by  s.  137.   cl.   1.   it   being   open   to  the 
Magistrate   after   taking   evidence   under   that 
section  to  consider  whether  there  was  a  complete 
answer  to  the  case  against  the  opposite  party  or 
whether   the   case  was   one  where  the   parties 
should  be  referred   to   the   Civil   Court   for  the 
determination  of  a  matter  which  the  Magistrate 
considered  be  could   not   decide.     That  on  the 
facts  of  the   oase   there   was   no   room   for  the 
application   of   the   doctrine    of    res    judicata. 
SaROJEBASHINI    DRBI    v.   8RIPATY  CHARAN 
CHOWDHRY,  19  C.WN.  332  =  28  Ind.  Gas,  799 
=  16  Cf.  L.J.  415. 

(916)— Ss.  133,  137  and  liO— Removal  of 
nuisance— Cause  shown— Complainant  to  pro- 
duce evidence  first— Practice— In  a  proceeding 
under  s.  133,  Crim.  Pro.  Code,  before  an  order 
absolute  can  be  passed  under  s.  140,  a  com- 
plainant, that  is  the  party  who  has  set  the  law 
in  motion,  has  to  produce  evidence  and  the 
opposite  party  is  not  bound  to  produce  evidence 
until  this  has  been  done.  INDAB  v.  KlNG- 
EMPEROR,  11  A.L  J.  931  =  22  Ind.  Gas.  167  = 
15  Cr.  L.J.  23.     (6  A, L.J.  685,  R.) 

(917)— Ss.  133,  137,  liO— Penal  Code  {Act 
XliY  of  1860),  s  89— Conditional  order,  vague 
and  indefinite— Final  order,  scope  of.— An  order 
under  s.  133,  Crim.  Pro.  Code,  must  be  such 
that  the  persons,  against  whom  it  is  directed. 
can  learn'from  its  terms  what  it  is  that  they  are 
to  do  for  the  purpose  of  complying  with  it. 
Where  a  conditional  order  made  under  s.  133, 
Crim.  Pro,  Code,  was  itself  too  vague  and  inde- 
finite, the  High  Court  set  aside  the  final  order 
passed  under  s.  137,  Crim.  Pro.  Code,  and  de- 
cline to  send  back  the  case  for  re-trial,  on  the 
ground  that,  under  the  littter  section,  the  Magis- 
trate could  only  decide  on  the  reasonableness 
or  propriety  of  the  conditional  order,  and  was 
not  competent  to  go  behind  it.  KALI  MOHAN 
KAR  V.  NaKari  CHUNDRA  Das.  11  C.L.J.  114 
=  5  Ind.  Gas.  722=  11  Cr.  L.J.  213. 

(918)_gs.  133,  137,  no— Conditional  order 
by  one  Magistrate — Order  absolute  by  another 
Magistrate  with  Second  Glass  powers— Notice — 
Bona  fide  claim  of  title.— \NheTe  a  Deputy 
Magistrate  required  the  petitioner  to  appear 
and  show  cause  before  a  Second  Class  Magistrate 
why  a  conditional  order  under  8.  133  should 
not  be  made  absolute,  held,  that  the  latter 
Magistrate,   and   not  the    Deputy  Magistrate, 
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was  entitled  to  make  the  order  absolute  and  to 
have  the  notice  under  s.  140,  issued.  Proceed- 
ings under  ss.  133  to  140  are  inapplicable  to 
cases  in  which  there  is  a  bona  fide  claim  of  title. 
In  re  Venkahna,  2  Weir  61.      ■ 

(919)— Ss.  133.  137,  437— See  NUISANCE 
UNDER  Crim.  Pro.  Code,  24  c.  395  =  1  C.W. 
N.  217. 

(920)— Ss.  133,  138  (  =  Crim.  Pro.  Code,  1882, 
ss.  133,  138) —  Application  for  appointment 
of  Jury — Duty  of  Magistrate. — Where  a  person 
against  whom  an  order  under  s.  133,  calling 
upon  him  to  remove  an  obstruction,  had  been 
communicated,  applied  for  the  appointment  of 
a  Jury,  held  that  the  Magistrate  had  no  dis- 
cretion in  the  matter  and  should  not  make  the 
order  absolute  without  appointing  the  Jury. 
Criminal  Revision  case.  No.  747  of  1883.  2 
Weir  63. 

(921)— Ss.  133,  138  and  139— Obstruction  to 
a  pathway — Bona    fide    claim  of    right,  Magis- 
trate  to  decide   the  question  of — Ju?y,  function 
of- — When  a  complaint  is  made   to  the  Magis- 
trate of  an  obstruction  in  a  pathway,  alleged  to 
be  public  and  the  opposite  party  appears   and 
claims  the  pathway  to  be  a  private  one,  it  is  the 
duty  of  the  Magistrate,  before   any  proceedings 
are  taken  under  s.  133,  and  before  any  reference- 
ia  made  to  a  jury  appointed    under  s.    138,  to 
himself  determine    whether  the  claim  set    up- 
by  the  opposite  party  is  bona   fide,  and  whether 
the  road  or  pathway  is  a  public  pathway.     The 
jury    appointed     under     s.    138,     are    simply 
persons    selected  by   the    parties    to  determine, 
in   an    informal  way,  whether    the    order,    as 
passed   by  the  Magistrate,   for   the    removal  of 
an  obstruction,  is  or  is  not  a  reasonable   order 
and  it  is  not   competent  to    the  Magistrate    to 
leave  to  the    jury  the    decision  of  the    question 
whether  a  pathway  is  public  or  not,  and  whether 
the  claim  of  private   pathway  set  up  is  bona  fide 
or  not.     DULALRAM  DEB   v.  Baishnab  CHA- 
ranDBB   lOG.W.N.  84S  =  4  Cr.  L  J.  42.     [F., 
6  Ind.  Cas.  271=  14  C.W.N.  544  ;  R.,  19  C.L.J. 
631  =  18  C.W.N.  1148  =  15  Cr.L.J.  515  =  24  Ind. 
Cas.  603.] 

(922)— Ss.  1.33,  138,  139— Verdict  of  jury  given 
on  mere  local  inspection — Legality— Building 
encroaching  07i  a  public  way — Bona  fide  claim  of 
right,  effect  of,  on  jtcrisdiction- — The  verdict  of  a 
jury  appointed  under  s.  138,  given  on  mere  local 
inspection,  without  taking  any  evidence,  is 
illegal.  (26C.  869,  F),  Where  an  encroachment 
is  made  on  what  is  admittedly  a  public  way,  it 
is  not  necessary,  in  order  to  give  jurisdiction  to 
the  Magistrate,  that  there  should  be  a  finding  as 
to  the  bona  fide  character  of  any  claim  that  might 
be  made  by  the  accused  person  to  any  particular 
piece  of  ground  on  which  the  encroachment  is 
made.  ADHORE  CHANDRA  DEY  v.  AMBIKA 
churn  ROY,  6  C.W.N.  886.  (15  C.  564,  17  C. 
562,  25  C.  278,  D.) 

{922-a)—Ch.  X,  ss.  133.  138,  139— Obstruc- 
tion of  a  pathway — Magistrate's  power  to  refer  the 
matter  to  a  jury— Bona,  fide  claim  to  the  path- 
way as  private— Magistrate' s  duty  to  decide, — 
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In  a  proceeding  under  Ch.  X,  Crim.  Pro.  Code, 
relating  to  the  obstruction  of  a  way,  it  is  the 
duty  of  the  Magistrate,  before  referring  the 
matter  co  the  jury,  to  decide  himself  whether 
or  not  the  claim  of  right  to  the  land  in  question 
is  m*de  in  good  faith,  and  whether  the  path- 
way is  a  public  one  or  not,  and  it  is  only  od 
deciding  that  there  is  no  such  claim  that  any 
matter  can  be  referred  to  the  jury  DHARAM 
Mandal  v.  Gossain  Das  Mondal.  14  C.W. 
M.  544.    (10  C.W.N.  845,  J?'.) 

(923)— Ss  133,  138,  435  (  =  C/im.  Pro  Code, 
1882,  ss.  133,  138.  435)—  Decision  of  jury- 
Power  of  District  Magistrate  to  call  for  it  under 
s.  435. — The  decision  of  a  jury,  appointed 
under  s.  138  of  the  Crim.  Pro.  Code,  is  not  a 
proceeding  in  a  Criminal  Court  which  the  Dis- 
trict Magistrate  can  call  for  and  examine  and 
refer  to  the  High  Court  under  the  provisions  of 
s.  435  of  the  Crim.  Pro.  Code.  CRIMINAL 
Reference  No.  81  of  1887,  Rat.  Un.  Cr.  G&s. 
336  =  Cr.  Rg.  23  of  1887. 

(924)— Ss.  133,  139— Conditional  order  of 
Magistrate — Relerence  to  jury  -Majority  of  the 
jury  against  the  order — Order  absolute,  validity 
of. — Whero.  in  showing  cau?e  against  a  con- 
ditional order  under  s.  133  beiug  made  absolute, 
the  party  against  whom  the  order  was  made 
claimed  the  appointment  of  a  jury,  and  the 
majority  of  them  were  against  the  order,  held 
that  the  order  of  the  Magistrate  making  his 
conditional  order  aosolute  upon  the  report  of 
the  jary,  was  neither  reasonable  nor  legal.  BA- 
santa  Baistabi  v.  Emperor,  5  C.W.N.  566. 

(925)  — Ss.  133,  139— floMses  of  prostitutes, 
existence  of  by  the  road-side. — The  mere  exist- 
ence of  houses  of  prostitutes  by  the  roadside, 
and  the  fact  that  they  ply  their  trade  in  them, 
cannot  affect  the  physical  comforts  of  the  pass- 
ers-by. Basanta  Baistabi  v.  emperor,  3 
C.W.N.  366. 

(926)— Ss.  133  and  140  (  =  ss.  133,  140.  Code  of 
1882  > — Power  of  Magistrate  to  order  removal  of 
burning  ghat — Acts  done  by  a  private  proprietor 
on  his  property — Notice. — A  Magistrate  has  no 
power  under  s.  133,  to  direct  the  removal  of  a 
burning  ghat.  What  he  has  jurisdiction  to 
direct  is  that  the  proprietor  should  "remove 
the  nuisance  ;"  in  other  words,  take  such  steps 
as  would  result  in  the  cremation  of  corpses  at 
the  place  ceasing  to  be  a  nuisance  to  the  public. 
That  is  also  the  form  in  which  the  notice  under 
s.  140,  should  he  drawn  up.  Although  a  burn- 
ing ghat  or  cremation  ground  may  not  in  itself 
be  a  nuisance  within  the  meaning  of  cl.  2,  s.133, 
still  a  Magistrate  will  have  jurisdiction  under 
that  clause,  if  it  is  shown  that  such  a  ghat  or 
ground  is  io  such  an  offensive  state  or  that 
cremation  ia  carried  on  upon  it  in  such  an 
offensive  manner  as  to  be  a  source  of  injury, 
danger  or  annoyance  to  persons  living  in  the 
vicinity.  A  private  owner  may  be  guilty  of  acts 
done  on  his  private  property,  if  it  may  give  rise 
to  a  public  nuisance  to  those  living  in  the  neigh- 
hourhood.  Therefore,  the  owner  of  a  cremation 
ground  may  fairly  be  held  to  create  a  nuisance, 
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if  he  allows  the  cremation  of  bodies  upon  that 
ground  to  be  so  performed  as  to  annoy  or  en- 
danger the  lives  and  properties  of  persons  living 
in  the  vicinity.  In  such  cases  a  Magistrate  has 
jurisdiction  to  proiieed  under  the  second  clause 
of  s.  133.  Indra  Nath  Banerjee  v.  Queen- 
Empress,  23  C.  425=2  C  W.N,  113  (19  M. 
464,  (1862)  31  L.J  Q.B.  Ex.  Ch.  286;  R.  and 
Disc;   19  W.R.  309,  D.)     [R.,  12  C.W.N.  70.] 

(927)— Ss.  133,  Ui~See  PENAL  CODE,  s.  188, 
Rat.  Un.  Cr.  C.  81  =  Cr.  Rg.  II  6-1874. 

(928) — Ss.  i33,  145,  147 — Proceedings  entirely 
different, — Order  under  s-  147  on  proceeding 
under  s.  133,  without  jurisdiction. — An  order 
under  s.  147  of  the  Crim.  Pro.  Code,  is  made 
without  jurisdiction,  if  it  is  passed  on  a  proceed- 
ing under  s.  133,  Cnm.  Pro,  Code,  without  any 
action  in  accordance  with  s.  145.  The  proce- 
dure under  s.  147  should  ba  as  under  s.  145, 
which  includes  the  filing  of  written  statements, 
taking  of  evidence  and,  if  necessary,  local  in- 
vesiigation.  Proceedings  under  s.  133  are  under 
an  entirely  different  chapter  of  the  Code. 
ABDOOL  Rackman  Mia  v.  Safar  Ali,  9  Ind. 
Cas.  262  =  12  Cr.  L.J.  43  =  13  C.W.N.  667. 

(9-29) -Ss.  133,  147— See  DISPUTE  AS  TO 
POSSESSION  OF  IMMOVEABLE  PROPERTY,  4 
M.  121  =  2  Weir  113  =  5  Ind.  Jur.  637. 

(930)— Ss.  133,  342  iSS-Person  against  whom 
proceedings  under  s.  133,  Crim.  Pro.  Code,  are 
taken,  whetheraccused  person  —Examination  on 
oath — Penal  Code,  s.  193.  Proceedings  under 
s.  133,  Crim.  Pro.  Code,  are  more  of  the  nature 
of  civil  than  of  criminal  proceedings,  and  a 
party  to  such  a  proceeding  is  not  an  "accused 
person  "  within  the  meaning  of  s.  342  of  the 
Code.  There  is  nothing,  therefore,  to  prevent 
his  being  examined  on  oath,  and  if  he  gives 
false  evidence,  be  may  be  prosecuted  for  an 
offence  under  s.  193,  I.P.C.  HiRA  NANDAOJHA 
V.  EMPRESS,  9  C  W.N.  983  =  2  C.L.J.  149  =  2 
Cr.  L  J.  375.  ^6  B.  661,  23  C  493,  21  A.  107, 
D.)  [E..  13  Cr.  L.J.  723  =  16  Ind.  Cas.  755  =  23 
M.L  J.  393  =  1912  M.W.N.  1012,] 

i931)— Ss.  133  and  437  {  =  Crim.  Pro.  Code, 
1882,  ss.  133,  ASD—Potver  of  District  Magistrate 
to  order  further  enquiry. — Although  a  District 
Magistrate  has  no  power  under  s.  437,  to  order 
a  further  enquiry  in  a  proceeding  under  s.  133, 
the  High  Court  will  not  set  aside  the  whole  of  the 
proceedings  upon  this  ground  alone,  if  it  appears 
that  the  High  Court  itself  will  have  directed 
the  Subordinate  Magistrate  to  hold  a  further 
enquiry  upon  the  matter  being  referred  to  it  by 
a  District  Magistrate.     iNDRA  Nath  BanER- 

JEE  V.  Queen-Empress,  23  C.  425=2  C.W. 
N.  113.     [R.,  17  C.P.L.R.  127.] 

(932)— Ss,  133,  487  (  =  Crim.  Pro.  Code,  1882, 
ss.  133,  487) — Order  to  remove  branches  of  trees, 
on  police  report — Jurisdiction— Disobedience.— 
On  a  police  report,  a  notice  was  issued  by  a 
Deputy  Magistrate  to  the  accused  to  cut  down 
the  branches  of  a  tree  of  his,  which  overhung  a 
certain  house  and  were  thus  dangerous  in 
affording    facility  to  thieves.     Held  that  the 
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Magistrates  bad  no  jurisdiction  to  make  the 
order  under  s.  133,  Grim.  Pco.  Code.  A  Magis- 
trate who  makes  an  order  under  s.  133,  Crim. 
Pro.  Code,  for  the  removal  of  a  nuisance,  cannot 
himseU  try  and  convict  the  person  to  whom 
such   order  was  directed  and  who  has  disobeyed 

it  Empress  v.  Hiral  Lal,  A.W.N.  1883,  222. 

(933) — Ss.  133,  556— Magistrate  issuing  notice 
as  Chairman  of  Local  Board — Case  should  not 
be  tried  by  him. — It  is  highly  undesirable  that 
a  Magistrate  should  judicially  act  in  a  case 
which  he  hsis  himself  extrajudicially  investi- 
gated and  in  which,  upon  facts  so  investigated, 
he  has  come  to  conclusions  of  fact  adverse  to 
the  party  against  whom  he  subsequently  initiat- 
es proceedings  under  the  criminal  law.  There- 
fore where  a  Magistrate  as  the  chairman  of  a 
certain  Local  Board,  issued  a  notice  calling  upon 
the  petitioner  to  remove  a  certain  obstruction, 
and  the  petitioner  submitted  a  representation 
which  proved  infructuous,  and  subsequently 
the  Magistrate  initiated  proceedings  against 
the  petitioner  under  s.  133  of  the  Grim.  Pro. 
Code.  Held,  that  the  concern  of  the  Magis- 
trate with  the  case  is  not  merely  in  a  public 
capacity  so  as  to  take  the  case  out  of  s.  556  of 
the  Crim.  Pro.  Code.  RAJANI  KANTA  PANJA 
V.  Emperor,  11  Cr.  L.J.  2  =  4  Ind.  Gas.  437  = 
10  C.L.J.  484.  (5  A.L.J.  357,  A.W.N.  1908,  95. 
7  Cr.  L.J.  393,  R.) 

(934)— S.  133  (3)  {  =  Crim.  Pro.  Code,  1882, 
s.  133  (3)) — "Trade  or  occupation  " — Proprietor 
of  a  cremation-ground. — The  proprietor  of  a  cre- 
mation-ground cannot  be  said  to  be  carrying  on 
any  "  trade  or  occupation"  within  the  meaning 
of  s.  133  (3),  inasmuch  as  he  merely  puts  his 
land  at  the  disposal  of  any  one  who  wishes  to 
cremate  a  dead  body  and  makes  his  profit  by 
charging  a  high  rent  to  a  tenant  who  sells  wood 
to  the  relatives  of  the  deceased.  INDRA  NATH 
Banerjbe  v.  Queen  Empress,  25  C.  425=2 
C.W.N.  113. 

S.  134  (  =  1882,  s.  134  ;  1872,  s.  522  ;  1861, 

8.  309). 

(935)— Bs.  134,  143.  144— See  NUISANCE 
UNDER  CRIM.  Pro.  Code,  8  A.  99  =  a.  W.N, 
1886,  27,  16  C.  9. 

S.  135(  =  1882,  8-  135  ;  1872,  8.  523;  1861. 

a.  310). 

(936)— S.  135— See  Nos.  903,  904,  supra- 

(937)— Ss.  135,  138— iRe/erence  to  Jury— A. 
Magistrate  should  not  refer  any  question  to  the 
Jury,  under  s.  138,  until  it  has  been  first  deter- 
mined that  the  place  where  the  obstruction  is 
alleged  to  have  been  caused  is  a  public  place. 
He  may  then  require  the  Jury  to  determine 
whether  the  order  is  reasonable  and  proper. 
In  re  KHAJAH  Bhoy,  2  Weir  64. 

S.  138  (  =  1881,  s.  136  :  1872,  a.  525  ;  1861, 

8.  311). 

(938)— B.  136— See  Nos.  905,  906,  supra. 
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S.  137^  =  1882,  s.  137  ;  1872,  sa.  525.  527  ; 

1861,  88.  311,  313. 

See  Magistrate,  Jurisdiction  of. 

See  Nuisance  under  Crim.  Pro.  Code. 

(939)— S.  137  {  =  Crim.  Pro.  Code,  1882, 
s.  1.37) — Conditional  order  made  absolute  with- 
out examining  witnesses- — Where,  on  cause 
being  shown  why  a  conditional  order  under 
s.  133  should  not  be  made  absolute,  the 
Magistrate  referred  the  objection  to  a  Subordi- 
nate Magistrate  for  report,  and,  on  the  report 
being  favourable  to  the  party  concerned,  the 
Magistrate  made  the  order  absoluta  on  a 
personal  iuspection  of  the  spot,  without  taking 
any  evidence  whatever,  held,  that  the  pro->edure 
was  ab  initio  illegal.  In  re  KOLANDAVELU 
Chetti,  2  Weir  62 

(940)— S.  137— See  ACT  I  OF  1877,  s.  42. 
15  C.  460,  F.B. 

(941)— S.  137— See  Nos.  907  to  919,  supra. 

S.    138,    para  1    (  =  1882,8.    138 ;  1872, 

SB.  523,  524)  and  para  2  new. 

See  MAGISTRATE,  Jurisdiction  op. 

See  Nuisance  under  Crim.  Pro.  Code. 

(942) — S.  138 — Jury,  appointment  of — Five 
persons  named  as  jurors — Report  by  four,  one 
being  ill — Whether  report  legal. — Five  persons 
were  appointed  jurors  in  accordance  with  the 
provisions  of  s.  138.  Of  these  persons  only 
four  jurors  dealt  with  the  case,  one  of  them 
being  ill  and  unable  to  attend.  On  the  report 
of  the  four  jurors,  the  conditional  order  was 
made  absolute  :  Held,  that,  notwithstanding 
that  the  jury  as  a  body  can  act  by  a  majority, 
that  act  must  be  by  a  majority  out  of  a  jury 
of  five  people  who  investigated  the  case,  and 
that  in  the  present  case  the  report  was  not  legal 
and  the  order  should  be  set  aside.  Promotha 
Nath  Bose  v.  Basanta  Kumar Bose,  6  Ind. 
Cas.  777  =  llCr.L.J.  402. 

(943)— S.  138— See  Nos.  903,  904,  920,  921, 
922,  923,  936,  supra, 

(944) — Ss.l38,  HI— Extension  of  time  to  jurors 
for  making  their  report. — Where  an  application 
for  extension  of  time  within  which  to  deliver 
their  verdict  is  made  by  the  jury,  no  proceedings 
can  be  valid,  until  it  has  been  disposed  o(.  The 
Magistrate  appointing  the  jury  has  the  discre- 
tion whether  or  not  to  extend  the  time  to  the 
jurors  to  give  their  verdict.  Such  an  exercise 
of  discretion  is  a  condition  precedent  to  the 
passing  of  an  order  under  s.  141.  The  power 
to  extend  or  refuse  to  extend  time  is  expressly 
conferred  by  the  last  clause  of  s.  138.  QUEEN 
Empress  v.  KedarNath,  23A.  159  =  A.W.N. 
1901,  30. 

(945) — Ss.  13S,  141 — Obstruction  to  highway 
—  Verdict  of  jury  appointed  for  that  purpose. — 
Although  the  verdict  of  a  majority  of  the  jury 
must  be  accepted  by  the  Magistrate,  this  means 
that  the  jury  should  have  heard  together  and 
tried   the  matter  which  had  been  referred   to 
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them  ;  the  deoision  of  three  of  them  acting  in 
the  absence  of  the  other  two  is  wholly  invalid. 
■Queen  Empress  v.  kedar  Nath,  23  A.  159 
=  A.W.N.  1901.  30. 

(916)— S.  138  (D— See  Penal  Code,  s.  188, 
Rat.  Un,  Cr.  C.  342  =  Cr.  Rg.  33  of  1887. 

S.  139(  =  1882,  8.  139;  1872,  SB.  523,  326). 

(947)— S.  139 -See  No3.  904,  921,  922,  924, 
925, supra. 

S.  140  '  =  1882.  B.  140;  1872,  bb.  525,  526; 

1861,  BB.  311,  312). 

(948)— S.  140— See  Nos.  906,  916,  917,  918, 
926,  supra. 

S.  141(  =  1882,  B.  141:  1872,  b,  523,  para  4 

(949) -8.  141— See  Nos.  904,  944,  945,  supra. 

8.  143  (  =  1882,  B.  143  ;  1872,  s.  519;  1861, 

B.  63). 

See  Magistrate,  Jurisdiction  of. 

See  Nuisance  under  Grim.  Pro.  Code. 

(950)— S.  143— Pena^  Code  (Act  XLVo/ 1860) 
s.  290 — Working  husking  machines  at  7iight  — 
When  the  Magistrate,  in  a  case  under  s.  290, 
I.  P.  C,  witbouc  recording  evidence  on  the 
issue  whether  the  use  of  the  husking-maohinea 
complained  of  did  or  did  not  cause  any 
common  injury,  danger  or  annoyance  to  the 
people  in  general  occupying  property  in  the 
vicinity,  ordered  the  accused  under  a.  143  of 
the  Crim.  Pro.  Code,  not  to  continue  the  use 
of  the  machines  during  the  night  from  12 
midnight  to  5  A.M.  held,  that,  though  the 
Magistrate's  proceedings  were  not  without  juris- 
diction, they  were  irregular,  as  he  was  not 
justified  in  refusing  to  take  the  evidence  tender- 
ed by  the  parties  bearing  on  the  question  at 
issue.  Pharaya  Mal  v.  The  Emperor  of 
India,  34  P.L.R.  1903. 

(951)— 8.  143— See  PENAL  Code, ss.  188,  290, 
19  M.  464  =  1  Weir  247  =  6  M.L.J  181  =  1  Weir 
247  =  2  Weir  65, 

(952)— 8.  143— See  PENAL  CODE.  as.  268, 
290,  69  P.L.R.  1904  =  9  P.R.  1904,  Cr. 

(953)— 8.  143— See  Nos.  359,  935,  supra  and 
No.  1012,  infra. 

(954)—  8s.  143,  417— See  PENAL  CODE, 
ss.  188,  290,  7  M.L.J.  33,  P.O. 

S.  144  (  =  1882,  8. 144  ;  1872,  s.  518  ;  1861, 

as.  62  and  63). 

See  Nuisance  under  Grim.  Pro.  Code, 

(955)— S.  144  {  =  Crim.  Fro.  Code.  1872, 
s.  518) — Scope  of  the  section. — The  application  of 
s.  518  is  confined  to  the  p9,rticular  act  from  which 
danger  is  apprehended,  and  does  not  authorize 
an  order  prohibiting  a  course  of  conduct'  or  an 
occupation  involving  a  series  of  acts  done  at 
certain  intervals  and  spreading  over  a  period 
of  time.  It  is  expressly  stated  that  the  direc-  I 
tion  authorised  is  to  abstain  from  a  certain  act  ,  ' 
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and  that  the  section  is  intended  to  provide  for- 
oases  when  a  speedy  remedy  is  desirable,  and 
when  the  procedure  in  s.  521  (s.  133) would  be 
ineSective.  HiQH  COURT  PROCEEDINGS,  4TH 
Feb.  1879,  No.  147,  2  Weir  87. 

(956) — S.  144 — Order  under  tJie  section,  tuhen. 
can  be7nade—S.  188,  I. P.O. — Before  a  Magis-, 
trate  can  take  action  under  s.  144,  he  must  be 
of  opinion  that  immediate  prevention  or  speedy 
remedy  is  necessary,  and  when  he  has  made  up 
his  mind  that  it  is  so,  he  must  state  the  material 
facts  in  bis  order.  KAROOLAL  SAJAWAL  v. 
Shyam  Lal,  32  C.  933  =  9  C.W.N.  864  =  1  C.L; 
J.  216  =  2  Cr.L.J.  215.  [R.,  11  C.W.N.  223, 
14  O.W.N.  234  =  11  Cr.  L.  J.  49  =  5  Ind.  Oas. 
154.] 

(957)— S.  lii— Object  of— Suasion  of  the  law 
— Arbitrary  and  successive  renewals  of  order 
under  ihi  section — High  Court's  power  to  revise 
—Charter  Act,  s.  15.— S.  144,  Crim.  Pro.  Coda, 
relates  to  the  passing  of  provisional  orders  to 
tide  over  temporary  emergencies  and  in  cases 
where  '  immediate  prevention  or  speedy  remedy 
is  desirable.'  The  powers  given  to  the  High 
Court  under  cl.  15  of  the  Charter  Act  are  suffi- 
cient to  prevent  the  evasion  of  the  law  as  laid 
down  by  s.  144,  by  the  Magistrate,  who,  under 
theshelter  of  that  section,  assumes  a  jurisdiction 
to  prohibit  persons  by  a  permanent  injuaotion 
from  taking  processions  throughout  an  indefinite 
period,  by  arbitrary  and  saccessive  renewals  of 
orders  under  s.  144  (a>.  GOVXNDA  CHETTI  v. 
Perumal  Chetti,  25  M.L  J.  370  =  14  Cr.  L, 
J.  389  =  21  Ind.  Cas.  381.  (7  C.W.N.  143,  11 
C.W.N.  79  (82),  5  G.  7  (19;,  25  C.  852,  R) 

(958) — S.  144 — Breach  of  peace  apprehended 
— Powers  of  Magistrate. — If  a  Magistrate  appre- 
hends a  broach  of  the  peace,  he  can  restrain 
temporarily  the  exercise  by  any  private  persons 
of  their  lawful  rights,  to  prevent  that  result,  and 
disobedience  to  such  an  order  is  an  offence  under 
s.  188,  Penal  Code.  Tekait  Kunj  Behabi 
Naran  Deo  v.  Bhiko  Singh,  5  C.W.N.  329. 
(10  B.L.R.  443,  F.) 

(959)— S.  144  (  =  Crm.  Pro.  Code,  1872, 
s.  518) — To  "abstain  from  a  certain  act,"  mean^ 
ing  of  the  expjession. — Where  an  order  undqt 
s.  518  requires  the  petitioner  to  abstain  iron* 
interference  with  a  certain  matt  and  the  pro* 
perty  appertaining  to  it,  tha  order  is  an  order 
to  abstain  from  "a  certain  act,"  within  the 
meaning  of  the  section.  ELAVARISU  VANAMA- 
MALAI  RAMANUJA  JEEYARSVAMI  v.  VANA- 
MAMALAI      RAMANUJA     JBEYAR,    3   M.   354  = 

2  Weir  90  =  6  Ind.  Jar.  29. 

(960) — S.  144 — Dispute  between  two  sects  of 
Mahomedans  as  to  use  of  m-^sgue. — Where,  in  a 
dispute  between  the  memb'srs  of  the  Hanifi  and 
the  Shafi  se3ts  about  the  use  of  a  certain  mos- 
que, the  Magistrate  passed  an  order  addressed 
to  tho  members  of  both  the  sects  which  was 
to  be  observed  in  regard  to  the  entry  of  the 
mosque  by  the  members  of  the  rival  sects,  held, 
that  the  order  was  one  to  "  abstain  from  a 
certain  act,  "    although  it  was  not  so  in  form 
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and  the  order  was  therefore  within  the  powers 
oonferred  by  s.  144,  Crim.  Pro.  Code.  QUEEN- 
EMPRESS  V.  ABDULLA  SaHEB.  24  M.  262  =  2 
Weir  611  =  2  Weir  93. 

(961)— S.  144  {  =  Crim.  Pro.  Code,  1861, 
s.  62) — Form  of  order  under .— An  order  under 
s.  6-2  of  the  Crim.  Pro.  Code,  should  be  a  writ- 
ten order  addressed  to  a  particular  individual. 
Reg.  v.  Mardan  Husen,  Rat.  Dn.  Cr.  C.  30 
=  Cr.  Rg.  10-3-1870. 

(962)-S.  144  {  =  Crim.  Pro.  Code  o/ 1872, 
s.  518) — Nature  of  order  U7ider.—A  Magistrate 
cannot  make  ao  order,  under  s.  518  of  the 
Crim.  Pro.  Code  (of  1872),  which  has  more 
than  a  temporary  operation.  The  grant  of 
what  is,  in  effect,  a  perpetual  injunction  is 
entirely  beyond  his  powers.  GOPI  MOHUN 
MULLICKV.  TARAMONI  CHOWDHRANI.   5     C. 

7  =  4CL.R.  309,  F.B.  =2  Shome  L.R.  217.  (6 
B.L.R.  74.  F.B.  ;  18  W.R.  Cr.  47  =  10  B-LR. 
434,  F.B.,  2  C.  293,  6  N  W.P,  104.  B.)  [F.,  4 
C.L.R.  410;  i?.,   10  A.    115  =  A  W.N.  1888,  25, 

8  C.  580.  19  C.  127,  30  C.  155,  F.B..  8  N.L,R. 
107,  14  Cr.  L.J.  589  =  25  M.L  J.  370  =  21  Ind. 
Cas.  381.] 

(963)— S.  144  (  =  s.  521  of  1872)— Nature  of 
order. — A  Magistrate  has  no  power  to  pass  a 
perpetual  injunction  under  s.  518  of  the  Code. 
Bradley  V,  Jameson,  8  C.  580  =  11  C.L.R. 
*14.     (5  C.  7.  B.) 

(964) — S.  144,  Nature  of  order  under  tlie  sec- 
tion.— A  Magistrate  is  not  competent  to  make 
an  order  under  s.  144,  which  is  not  limited  in 
time,  but,  on  the  face  of  it,  purports  to  be  of 
the  nature  of  a  perpetual  injunction.  Remjit 
aiNGH  V.  LUCHMAN  PROSAD,  7  C.W.N.  140. 
iB.,  14  Cr.  L.J.  589  =  21  Ind.  Cas.  381  =  25  M. 
L.J.  370.  Disc,  34  C.  897  =  6  C.L.J  186  =  11  C. 
W.N,  942.] 

(965) — S.  144 — Temporary  orders  in  urgent 
cases  of  nuisance  -  High  Court — Powers  of. — 
An  order  p?issed  under  s.  144  of  the  Crim.  Pro. 
Code,  restraining  a  certain  body  of  people,  from 
exercising  the  rights  of  Melvaramdar,  in  re- 
lation to  certain  lands,  is  a  valid  one.  The 
Madras  High  Court  is  more  liberal  than  the 
Calcutta  High  Court  in  the  interpretation  of 
a.  144.  The  High  Court  will  interfere,  if  the 
Magistrate  passes  a  permanent  injunction 
instead  of  aSording  a  temporary  relief  in  mat- 
ters of  urgency.  In  re,  MEYYARU  AMMAL 
1914  M.W.N.  169  =  1S  Cr.  L.J.  145  =  22  Ind. 
Cas.  721. 

(966) — S,  144 — Temporary  orders — No  power 
to  renew  for  a  further  period  except  by  notifi- 
cation  of  Government. — 8.  144,  Crim.  Pro.  Code, 
applies  to  all  temporary  orders  in  urgent  oases 
of  nuisance  or  apprehended  danger,  and,  except 
specially  extended  by  a  notification  of  Govern- 
ment, no  such  order  shall  remain  in  force  for 
more  than  two  months.  Where  an  order  itself 
does  not  set  forth  the  material  facts  of  the  case 
as  required  by  law,  and  no  urgency  is  indicated, 
the  order  is  without  jurisdiction.  Where  an 
order  purported  to  renew  a  previous  order,  it  is 
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in  effect  an  extension  and  hence  one  passed 
without  jurisdiction.  GOVINDA  CHETTY  v. 
Emperor,  1913  M  W.N.  1003  =  14  Cr.  L.J. 
658  =  21  Ind.  Caa.  898  =  27  H.L.J.  628. 

(967) — S.  144 — Urgent  orders  in  case  of  danger 
of  breach  of  peace — Force  at  disposal  of  Magis- 
trate insufficient — Procession  a  luxury — Whether 
sufficient  ground  for  order  under  s.  144. — 
Where  a  Magistrate  apprehends  that,  with 
the  force  at  his  disposal  he  cannot  prevent  a 
breach  of  the  peace,  he  has  jurisdiction  to  pass 
a  temporary  order  under  s.  144,  Crim.  Pro. 
Code,  stopping  a  procession.  The  fact  that  a- 
procession  is  a  luxury,  is  not  a  sufficient  ground 
for  passing  an  order  under  s.  144.  ARUMUGA 
MOODALI  V.  S-  E.  KOO-PERUMALSWAMY 
CHETTY,  15  Cr.  L.J.  30  =  22  Ind.  Caa.  174. 

(968) — S.  144 — Ex  parte  order — When  can  be 
passed. — An  ex  parte  order  under  s.  144  can  only 
be  passed  in  cases  of  emergency  or  when  there 
is  no  time  to  serve  notice.  VeNGATARAYA 
GOUNDAN       V.       THE       VERY       REVEREM> 

N.  RONDY,  8  M.L.T.  180  =  7  lod.Caa.  343  =  11 
Cr.  L.J.  449. 

(969)— S.  lU—Poioer  of  Magistrate— A.  Ma- 
gistrate has  DO  power  to  make  an  order  under 
s.  144  directing  the  petitioners  who  are  cultiva- 
ting raiyats  to  refrain  from  reaping  the  crops 
they  have  sown,  unless  they  paid  the  rents 
claimed  to  be  due  from  them  to  the  Govern- 
ment or  the  Government  farmer.  IsaB  MON- 
DAL  V.  Emperor.  8  C  W.N.  373.  [F..  ii  Or. 
L.J.  11  =  4  Ind.  Cas.  577  =  13  C-W.N.  188  = 
5  M.L.T.  92.] 

(970) — S.  144 — Power  of  Magistrate  to  adju- 
dicate upon  gtiestions  of  title- — A  Magistrate, 
under  s.  144  of  the  Crim.  Pro.  Code,  is  to  make 
an  order  with  the  object  of  preventing  a  breach 
of  the  peace  if  he  considered  a  breach  of  the 
peace  was  imminent.  It  is  not  his  business, 
nor  has  he  any  jurisdiction,  to  adjudicate  upon 
any  question  of  title  or  possession.  APPALA 
Narasimhulu  v.  Mahant  Hart  Naeayana 
Das  BABA.JI,  2  Weir  93. 

(971) — S-  144 — Object  of  order — Prevention 
of  pecuniary  loss  to  a  party — Bemedy  in  Civil 
Court. — S.  144  of  the  Crim  Pro.  Code  cannot 
apply  to  a  case  where  the  object  of  the  order 
under  the  section  appears  to  have  been  merely 
to  prevent  pecuniary  loss  to  the  opposite  party. 
The  proper  remedy  for  the  party  aggrieved  lies 
in  the  Civil  Court.  RAM  AUTAR  Sahu  v. 
Kishndput  Ram,  ll  Cr.  L.J.  11  =  4  Ind.  Caa. 
577  =  13  C.W.N.  188  =  5  M.L.T.  92. 

(972)— S.  144  (  =  Crim.  Pro.  Code,  1872, 
s.  518) — Order  under — P/otection  of  property. — 
An  order  under  s.  518  of  the  Crim.  Pro.  Code, 
1872,  cannot  be  made  merely  for  the  protection 
of  propertv.  In  the  matter  of  the  petition  of 
Prayag  Singh;  Empress  v.Prayag  Singh, 
9  C  103.  [F.,  11  Or.  L.J.  11  =  4  Ind.  Cas.  577 
=  13  C.W.N.  188  =  5  M.L.T.  92;  B.,19C.  127.] 

(973)  — S.  Ui— Order  to  hold  hat  on  certain 
days,  whether  legal. — Although  a  Magistrate 
acting  under  s.  144  is  empowered  to  make  an 
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order  prohibiting  a,  person  from  holding  a  hat 
on  certain  specified  days  of  the  week,  the  terms 
of  the  law  do  not  empower  a  Magistrate  to 
make  a  direction  that  the  hat  should  be  held 
upon  certain  days,  leaving  the  party  no  option 
to  hold  his  hat  upon  some  other  days  than 
those  OQ  which  his  rival  holds  his  hat-  SHYAM- 
ANAND  DAS  PaHARAJ  V.  EMPEROR,  31  C.  990 
=  8  C.W.N.  781. 

(974)— S.  Ii4:— Order  prohibiting  the  holding 
of  a  hat — Legality.— The  object  of  s.  144  is  not 
that  the  orders  should  be  made  prescribiog  the 
holding  of  hats  indefinitely  within  a  certain 
area  for  two  months.  Where  an  order  under 
s.  144  enjoined  the  petitioner  not  to  establish  a 
rival  market  within  a  quarter  of  a  mile  of  a 
certain  market  place,  held,  that  it  was  not  a 
proper  order,  as  it  did  not  mention  any  limits 
of  time,  and  there  was  nothing  in  the  order  to 
indicate  whether  the  petitioner  would  be  enti- 
tled to  hold  any  market  at  any  time  within  a 
quarter  of  a  mile.  BiDHU  RANJAN  MAZUM- 
DAR  V.  RAMESH  CHANDRA  RAI,  11  C.W.N. 
223  =  5  Cr.  L.J.  43.  [fl.,  34  C.  897=  U  C.W.N. 
942  =  6  O.L.J.  186  =  6  Cr,  L.J.  194,  F.B.] 

(975) — S.  144 — Hat — Holding  hat  on  one's 
own  property,  if  unlawful — Whether  i^ijunction 
may  issue  not  to  hold  htt — Duty  of  Magistrate 
in  case  of  establishment  of  rival  hat — Breach  of 
•peace — Order  not  to  molest  people  attending 
other  hat. — The  holding  of  a  hat  on  a  man's 
own  property  is  not  in  itself  a  wrongful  act  and, 
therefore,  any  ulterior  consequence  which  may 
arise  from  it  cannot  give  rise  to  any  proceeding 
against  the  owner  of  the  land  for  committing 
an  act  likely  to  cause  a  breach  of  the  peace, 
unless  those  ulterior  consequeoces  are  made 
the  basis  of  the  proceediogs.  An  injunction 
cannot  be  issued  to  a  person  restraining  him 
from  doing  a  lawful  act  upon  his  own  property. 
Therefore,  an  order  directiog  a  man  not  to  use 
his  property  in  a  lawful  manner,  for  instance, 
not  to  establish  a  hat  on  his  own  land,  does 
not  come  within  the  purview  of  s.  144  of  the 
Crim.  Pro.  Code.  What  the  Magistrate  in  this 
case  ought  to  have  ordered  the  parties  to  do  was 
not  to  obstruct  or  allow  their  servants  to  obstruct 
any  person  from  attending  the  other  market 
if  he  wished  to  do  so,  RakHAL  DAS  SINGH  v. 
Emperor,  13  Cr.  L.J.  511  =  15  Ind.  Cas.  655. 

(976) — S.  144 — Power  to  make  an  order  of 
irrevocable  nature. — The  order  of  a  Magistrate 
directing,  under  s.  144,  the  division  of  crops 
between  the  tenants  and  a  rival  Zemindar,  is 
an  order  of  an  irrevocable  nature,  and  such  as 
the  law  does  not  empower  him  to  make. 
Umatal  fatima  v.  Nemai  charan  Baner- 

JEE,  32  C.   154. 

(977) — S.144 — Claim  of  right — Jurisdiction  of 
Criminal  Courts. — Where  a  Raja  applied  for  an 
order  directing  the  petitioners  to  take  certain 
idols  in  their  possession  to  his  house,  and  to 
perform  the  worship  of  the  idol  there,  held,  that 
a  Criminal  Court  had  no  power  to  decide  the 
question  of  any  such  rights  as  claimed  by  the 
Raja  and  to  pass  an  order,   thereupon,   under 


Crim.  Pro.  Code  (Act  Y  of  1898)— continued. 

s.  144.    Kamal  Narain  adhikari  v.  Raja 
JoTiNDRA  Mohan  Roy,  8  C.W.N.  376.  [R  .  n 

Gr.L.J.  194  =  4  Ind.  Cas.  1128  =  5  M.L.T.  i!l7.] 

(978)- S.  U/^— Prohibition  of  collection  of 
rents— Penal  Code.  s.  188. — A  Magistrate  has 
no  power  to  pass  an  order,  under  s.  144,  Crim. 
Pro  Code,  directing  certain  persons  to  refr^,ln 
from  collecting  rents  from  the  tenants.  Dis- 
obedience to  such  an  order  will  uoi  constitute  an 
offence  under  s.  188,  Penal  Code.     PremCHAND 

Singh  Roy  v.  Dharmadas  Singh  Roy,  9  C. 
W.N.  892. 

(979) — S.  144  —  Slopping  the  erection  of  cm 
embankment  lohich  may  cause  loss  lo  others — 
Legality— Executive  order — Magistrate's  expla- 
nation supplementing  the  order  passed. — An  order 
under  s.  144,  Crim.  Pro.  Code,  cannot  be  passed 
where  the  object  of  the  order  is  merely  to  prevent 
pecuniary  loss  to  any  person.  Where  the  Deputy 
Commissioner  ordered  the  petitioner  to  stop  the 
erection  of  an  embankment,  on  the  ground  that 
the  erection  might  cause  great  loss  to  the  oppo- 
site party,  and  in  his  explanation  to  the  High 
Court  submitted  that  his  order  was  an  executive 
order  having  for  its  object  the  prevention  of  a 
disturbance  of  the  peace,  held,  that  the  order 
was  illegal  and  should  b?  set  aside,  inasmuch 
as  it  could  not  have  been  passed  under  s.  144, 
Crim.  Pro.  Code,  its  object  being  merely  to 
prevent  loss  to  the  opposite  party.  RAM  AUTAR 
8AHU  v.  Kishnuput  Ram  Chauby,  13  C.W. 
N.  188  =  11  Cr.  L.J.  11  =  4  Ind.  Cas.  577  =  5 
M.L.T.  92.  (9  C  103,  8  C.W.N.  373,  F.) 

(980) — S.  144 — Order  directing  a  person  to 
abstain  from  management  of  temple  until  the 
evictioyi  of  another  person. — Where  an  order 
passed  under  s.  144,  Crim.  Pro.  Code,  directed 
a  person  not  to  interfere  with  the  management 
of  a  certain  "  kovil"  and  also  directed  him  to 
abstain  from  taking  any  part  in  the  manage- 
ment until  another  person  should  be  duly 
evicted  from  the  management  by  due  course  of 
law,  held,  that  the  first  part  of  the  order  was 
an  order  to  "  abstain  from  a  certain  act"  within 
the  meaning  of  those  words  as  used  in  the  sec- 
tion and  therefore  made  with  jurisdiction. 
Held,  further,  that  the  second  part  contravened 
the  provisions  of  s.144,  sub-s.  5  and  to  that 
extent  was  made  without  jurisdiction,  RAMA- 
nadhan  Chetti  v.  Murugappa  Chetti, 
24  M.  45  =  2  Weir  92.  (19  C.  127,  D)  [F.,  15 
Cr.L.J.  145  =  22  Ind.  Cas.  721  =  1914  M.W.N. 
169  ;  R.,  17  C.P.L.R.  133.] 

(981)— S.  144  (  =  Crim.  Pro.  Code,  1861,  s.  62) 
— Order  directing  removal  of  embankment, — An 
order  directing  the  removal  of  an  embankment 
whereby  the  adjacent  lands  of  the  complamant 
are  in  danger  of  being  flooded,  cannot  be  made 
under  8.62,  by  a  Subordinate  Magistrate.  HIGH 
COURT  Proceedings.  22nd  February  1870, 
2  Weir  66  =  5  M.H.C.  Ap.  19. 

(982)— S.  144  (  =  Crim.  Pro.  Code,  1882. 
s.  Hi)— Right  of  public  worship.— Feraona  of 
whatever  sect  are  at  liberty  to  erect  build- 
ings and  therein  conduct  public  worship  on 
their  own  land  provided  they    neither  invade 
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'  the  right  of  property  enjoyed  by  their  neigh- 
bours nor  cause  a  public  nuisance,  and  are  also 
entitled  to  conduct  religious  processions  through 
public  streets  if  they  do  not  interfere  with  the 
ordinary  use  of  such  streets  by  the  public  and 
subject  to  such  directions  as  the  Magistrate 
may  lawfully  give  to  prevent  obstruction  of  the 
thoroughfare  or  breaches  of  the  public  peace. 
Pabthasaradi  v.  Chinnakbishna,  2  Weir 
70  =  5  M.  304.  : 

(983) — S.  Hi— Magistrate's  power  to  restrain 
the  exercise  of  a  legal    right — Order  of  High 

.  Court  allowing  Hindus  to  pass  a  masjid  m  prO' 
cession — Interi^retaticn  of  the  order. — Although 
a  Magistrate  may,  on  an  emergency,  restrain 
temporarily  the  exercise  of  a  legal  right  in  order 
to  preserve  the  peace,  his  authority  to  do  so  is 
co-extensive  with  such  emergency,  and  when 

.  it  ceases,  he  should  secure  to  every  person  the 
enjoyment  of  hia  legal  right,  and  by  means  of 
proper  precautions,  deter  those  who  seek  to 
invade  the  right  of  others.  Where  the  High 
Court  held  that  the  Hindus  were  entitled  tc 
pass  or  re-pass  a  masjid  in  precession,  attended 
with  music,  on  all  lawful  occasions  and  in  a 
lawful  manner,  so  as  not  to  disturb  the  respond- 
ents or  other  persons  assembled  for  the  per- 
formance of  religious  ceremony,  held,  that  the 
decree  ought  not  to  be  interpreted  so  as  to  mean 

.that  the  Hindus  should  be  prohibited  from 
passing  in  procession  with  music,  merely  because 
the  respondents  and  other  persons  had  assembled 
under  the  guise  of  religious  worship,  in  order 
to  prevent  the  playiug  of  music  by  the  Hindus. 
Held,  further,  that  in  such  cases  the  respond- 
ents should  fix  certain  hours  for  worship  on 
those  days  in  which  the  Hindu  procession  had 
to  pass  the  mosque.  In  re  Pedda  ChABI,  2 
Weir  74. 

(984)— S.  144  {  =  Crim.  Pro.  Code,  1882. 
s.  144) — Lawful  use  of  public  street.— No  per- 
sons have  a  right  to  obstruct  others  when  mak- 
ing a  lawful  UEe  of  a  public  street,  and  a  custom 
founded  on  religious  intolerance  cannot  be  re- 
cognised. If  the  members  of  any  sect  desire  to 
prevent  the  use  of  the  streets  in  the  neighbour- 
hood of  their  houses  by  members  of  any  other 
sect,  they  should  erect  their  houses  on  streets 
which  are  private  property.  In  re  RAMANUJA 
AiYANGAR,  2  Weir  89. 

•  (985) — S.  144 — Time  during  which  prohibitory 
order  to  remain  in  force,  not  specified — Order, 
validity  of. — An  order  made  under  s.  144  is  not 
bad,  because  it  omits  to  state  that  its  operation 
is  confined  to  two  months,  or  some  shorter 
period  from  the  making  thereof.  Under  the 
provisions  of  cl.  (5)  to  s.  144  of  the  Code,  an 
order  under  s.  144  only  enures  for  a  period  of 
two  months,  and,  therefore,  unless  there  is 
something  to  the  contrary  in  the  order,  it  must 
be  presumed  that  the  order  is  to  be  lirpited  to 
the  period  of  two  months  specified  in  the  Code. 
Ram  Nath  Chowdhry  v.  Emperor,  34  C. 
897  =  6  C.L.J.  186  =  11  C.W.N.  942  =  6  Cr. 
L.J.  194,  F.  B.  =  2M.L.T,  474.  (2  C.W.N. 
422,  7  C.W.N.  140,  11  C.W.N.  223,  Disc.) 
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(986,  987)— S.  Ui— Extension  of  period  of 
two  months  by  repeating  order — Order  issuing 
notice  under  subsequent  confirrnation  of  the  order 
on  cause  shown  whether  extends  the  period  of 
operation  of  the  first  order. — A  Magistrate  has 
no  power  to  extend  the  period  of  two  months 
prescribed  by  s.  144  of  the  Crim.  Pro.  Code  by 
repeating  the  order  on  a  subsequent  date. 
Where  the  Magistrate  made  an  order  issuing  a 
notice  under  s.  144,  Crim.  Pro.  Code,  against 
a  person  not  to  do  a  certain  thing  and  directed 
him  to  show  cause  on  a  subsequent  day  against 
the  order,  and,  on  such  cause  being  shown, 
refused  to  withdraw  the  order,  held,  that  the 
order  issuing  the  notice  was  an  order  under 
s.  144,  Crim.  Pro.  Code,  and,  as  such,  could 
remain  in  force  for  two  months  from  its  date, 
and  the  confirmation  of  the  said  order  on  a 
subsequent  day  on  cause  being  shown  could 
not  extend  the  period  of  its  operation  beyond 
these  two  months.  THOMSON  v.  EMPEROR, 
13  C.W.N.  193  =  5  M.L.T.  96  =  11  Cr.  L.J. 
12  =  4  Ind.  Caa.  590. 

(988)— S.  144  {  =  Crim.  Pro.  Code,  1872, 
s.  518)  =s.  144  of  the  Code'.of  1882— Order  under 
the  section,  duration  of — Breach  of  orders  some 
years  thereafter  —  Penal  Code,  s.  188. — The 
Magistrate  is  not  empowered  to  pass  an  order 
under  s.  518  of  the  Code  of  1872,  which  would 
have  more  than  a  temporary  operation,  and 
the  grant  of  what  would  be  in  efiect  an  order 
for  perpetual  injunction  is  beyond  the  Magis- 
terial jurisdiction.  The  Code  of  1882  has 
recognised  the  principle,  and  the  omission  to 
limit  the  duration  of  an  order  under  s.  518  of 
1872  has  been  supplied  by  s.  144  of  the  Code  of 
1882,  which  limits  it  to  two  months.  Where 
an  order,  under  s.  518  of  the  Code  of  1872, 
passed  in  1876.  directing  the  saraogis  to  take  the 
procession  of  their  idol  at  a  particular  hour  and 
in  a  particular  direction,  was  not  promulgated 
again  in  1836,  the  saraogis,  taking  the  proces- 
sion in  1886,  contrary  to  the  order  of  1876, 
could  not  be  convicted  under  s.  188,  I.P.C.,  as 
the  order  could  have  only  a  temporary  effect. 
Queen-Empress  v.  sheodin,  10  A.  115  = 
A.W.N.  1888,  25.     [B.,  10  A.  150.] 

(989)— S.  144  (  =  GVi»n.  Pro.  Code,  1872, 
s.  518) — Illegal  order — Jurisdiction  of  Civil 
Courts. — The  powers  conferred  by  the  section 
are  large,  but  they  ought,  like  all  other  powers 
of  discretion  created  by  law,  to  be  exercised  in  a 
reasonable  manner;  and  a  Magistrate  is  bound, 
before  he  issues  an  order,  to  satisfy  himself 
upon  reasonable  grounds  that  his  order  is 
likely  to  prevent  a  riot  or  affray.  Where  a 
Magistrate  fails  to  exercise  reasonable  discre- 
tion, or  satisfy  himself  that  his  order  is 
absolutely  required  for  any  of  the  purposes 
mentioned  in  the  section,  and  the  order  made 
by  him  deprives  a  man  of  the  right  to  deal 
with  his  properties  in  a  lawful  way  for  lawful 
ends,  such  an  order  may  be  set  aside  by  the 
Civil  Court  as  one  that  the  Magistrate  was  not 
entitled  to  make.  Kedar  NATH  v.  RUGHO' 
nath,  6  N.W.P.  104.     [iJ.,  5  0.  7  F.B.] 
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(990) — S.  144 — Interdicting  exercise  of  legal 
right — Penal  Code,  s.  188. — The  Magistracy 
may,  under  s.  144,  Crim.  Pro.  Code,  in  circum- 
stances where  the  public  tranquillity  is  in 
danger,  interdict  for  the  occasion  the  exercise 
of  a  legal  right,  and  disobedience  to  the  order 
is  punishable  under  s.  188,  I.P.C.  QuBBN- 
Empress  v.  KARIGOWDA,  18  B.  788. 

(991)— S.  144  [  =  Crim.  Pro.  Code,  1882, 
s.  144) — Order  made  without  jurisdiction — High 
court's  power  of  interference — Charier  Act  (24 
and  25  Vic,  ch.  104),  s.  15 — "A  certain  act," 
meaning  of. — The  High  Court  can  interfere, 
under  s.  15  of  the  Charter  Act,  with  an  order 
made  by  a  Magistrate,  under  s.  144  of  the 
Grim.  Pro.  Code,  when  the  Magistrate  has  no 
jurisdiction  to  make  the  order.  [F.,  19  C.  127, 
25  C.  852,  26  C.  188;  B.,  310.  990].  The 
words  "  A  certain  act  "  mean  a  definite  act. 
Therefore,  an  order  directing  a  person  not  to 
collect  rents  from  the  ryots  generally, 
without  mentioning  any  particular  ryots,  does 
not  come  within  the  terms  "  a  certain  act  "  in 
s.  144  of  the  Code,  and  should,  therefore,  be  set 
aside.  Abayeswari  Debi  v.  Sidheswari 
DEBI,  16  C.  80.      [F.,  19  C.  127.] 

(992) — S.  1^4:— Order  under  the  si'ction  con- 
trary to  a  decree  of  Civil  Court,  effect  of, — 
Where  the  landlord  of  a  certain  share  in  an 
estato  had  obtained  a  decree  in  a  Civil  Court 
for  arrears  of  rent  and  for  ejectment  of  his 
tenants,  and  obtained  also  possession  under 
that  decree,  held,  that  the  mere  fact  that  the 
landlord  was  unable  to  point  out  the  particular 
lands  of  which  he  had  obtained  possession 
under  the  decree,  would  not  justify  an  order 
under  s.  144,  the  efiect  of  which  would  be  to 
deprive  the  landlord  of  the  lands  to  which  he 
was  entitled,  and  that  it  whs  on  the  tenants 
to  show  what  lands  they  held  from  the  land- 
lord. GOBiND  sahai  v.  Messrs.  Sims 
and  Carruthers,  6  C.W.N.  466. 

(993) — S.  144. — Renewal  of  order  on  the 
expiry  of  two  inonths. — A  Magistrate  has  no 
jurisdiction  to  make  on  order  for  the  renewal 
of  an  order  under  s.  144  an  the  expiry  of  two 
months.  REMJIT  SlNGH  v.  LUCHMAN 
PROSAD,  7  C.W.N  140.  [R.,  14  Gr.  L.J.  589 
=  21  Ind.  Cas.  381  =  25  M.L.J.  370.] 

(994)— S.  114  —  Order  under  the  section  — 
Appeal  —  High  Court's  Act,  s.  15. — An  order 
which  purports  to  be  based  upon  the  legal  rights 
of  the  parties  affected  by  the  order,  but  which 
in  fact  proceeds  upon  a  misconception  of  those 
tights,  although  there  is  nothing  on  the  face  of 
the  order  that  it  is  beyond  the  powers  conferred 
by  8.  144  of  the  Ccim.  Pro.  Code,  is  an  order 
which  ought  not  to  be  allowed  to  stand.  The 
High  Court  has  the  power  to  set  aside  such  an 
order  under  s.  15  of  the  High  Court's  Act— Per 
White,  C.J.  It  is  doubtful  whether  the  High 
Court,  in  the  exercise  of  the  powers  of  superin- 
tendence given  to  it  by  s.  15  of  the  High  Court's 
Act,  has  the  power  to  revise  an  order  of  a  Magis- 
trate passed  under  s.  144  of  the  Code.  In  re 
8TRINIVASA  Raghava  Ohari,  2  Weir  94  = 
1  Weir  785. 
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(995)— S.  144  (  =  8.518,  Crim.  Pro.  Code, 
1872) — Dispute  as  to  collection  of  rents — Order 
prohibiting  collection,  till  the  right  of  any  party 
is  adjudged  by  a  competent  Court,  illegal — Where 
there  is  a  dispute  between  rival  parties  as  to 
the  collection  of  rents  from  tenants,  a  Magis- 
trate is  not  empowered  under  s.  518,  Crim.  Pro. 
Code,  1872,  to  make  an  order  prohibiting  such 
collection  till  such  time  as  the  right  and  title 
of  both  parties  is  established  by  the  order  of 
a  competent  Court.  In  re  PROSUNNO  COOMAR, 
3  J.a.  44. 

(996)— S.  144  (  =  s.  G2,  Crim.  Pro.  Code,  1861) 
— Holding  hauts — Magistrate  empowered  to  issue 
orders  of  prohibition. — S.  62,  Crim.  Pro.  Code, 
1861,  authorizes  a  Magistrate,  or  other  oflBcer 
exercising  the  powers  of  a.  Magistrate,  to  issue 
an  order  prohibiting  a  landholder  from  hold- 
ing a  haut  on  any  particular  spot,  on  his  estate 
on  particular  days,  on  the  ground  that  such  an 
order  is  likely  to  prevent  a  riot  or  an  affray, 
Abidurriju  v.  Dolgobind,  1  J.G.  23. 

(997)— S.  144  (  =  Crim.  Pro.  Code,  Act  X  of 
1882,  s.  144) — Killing  votive  animals  in  private 
houses. — Where  a  Municipal  bye-law  provided 
that  killing  any  cattle  in  any  place  not  sanc- 
tioned by  the  committee  or  without  the  per- 
mission thereof  was  illegal  and  the  Magistrate 
with  a  view  to  prevent  breaches  of  the  peace 
between  Hindus  and  Muhammadans,  prohibit- 
ed the  slaughter  of  even  votive  animals  except 
in  the  slaughter-house,  held  that  the  order  was 
not  illegal.  ABDULLAH  v.  NANAK  CHAND, 
A.W.N.  1885,  258. 

(998)— S.  Ii4:— Destruction  of  stray  dogs  — 
Order  passed  asking  public  not  to  remove  dogs  in 
cans — Order  operating  in  the  whole  of  city  limits 
and  five  miles  beyond. — Ey  a  notification  issued 
under  s.l44  of  the  Crim.  Pro.  Code,  the  District 
Magistrate  of  Surat  ordered  "  all  persons  to  ab- 
stain from  removing  or  causing  to  be  removed  or 
promoting, aiding  cr  abetting  directly  or  indirect- 
ly, in  any  way  the  removal  of  any  dogs,  either  in 
carts,  or  otherwise,  or  from  preventing  or  trying 
to  prevent  or  obstruct  directly  or  indirectly  the 
poisoning  of  such  dogs  in  any  way  and  from 
taking  possession  of  or  confining  such  dogs." 
The  order  applied  to  "  Burat  City  and  all  places 
within  five  miles  of  Surat  City."  On  an 
application  under  revisional  jurisdiction:  Held, 
that  the  order  was  made  without  jurisdiction 
inasmuch  as  the  order  was  directed  neither  to  a 
particular  individual  nor  to  the  public  generally 
"when  frequenting  or  visiting  a  particular  place." 
EMPEROR  v.  BHAGUBAL  DWARKADAS,  16 
Bom.  L.R.  684  =  2  Bom.  Cr.  Cas.  249. 

(998-a)— S.  144  —  Cow-sacrifice  —  General 
order. — Under  s.  144,  Crim.  Pro.  Code,  a  Dis- 
trict Magistrate  can  issue  an  order  to  the  public 
generally  who  in  certain  particular  circum- 
stances cannot  be  individually  addressed.  Sub- 
s.  (3)  of  the  section  is  intended  to  extend  rather 
than  to  limit  the  scope  of  the  order  so  as  to 
include  therein  even  casual  or  frequent  visitors 
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from  outside  the  limits  of  the  particular  loca- 
lity within  which  the  order  is  to  have  applica- 
tion. A  general  order  issued  by  a  District  Magi- 
strate to  the  effesc  that  no  person  should  sacri- 
fice or  cause  to  be  sacrificed  any  cow  or  bullock 
within  a  certain  specified  boundary  and  period 
is  a  legal  order.  ABDUL  GAFUR  v.  EMPEROR. 
16  Cr.  L  J.  190  =  27  lod.  Gas.  670  =  18  O.C    70. 

(999)~S.  144— See  Breach  of  the  peace, 
12  C.W.N.  1044  =  8  Cr.  L.J.  •2S0. 

(1000)— S.  144— See  FORGERY,  35  C.  820. 

(1001;  — S.  144— See  MAGISTRATE,  JURIS- 
DICTION OF— GENER-iL  Jurisdiction,  i7  a. 
485,  P.B.  =  A.W.N.  1895,  96. 


(1002)— S.  144— See  MARKET,  A.W.N.  1897, 
59. 

(1003)— S.   144  —  See    NUISANCE    UNDER 

Penal  code,  14  B.  165. 

(1004)— S.  144 -See  PENAL  CODE,  s.  189,  32 
C.  793  =  a  Cr.  L  J.  760,  14  C.W.N.  234,  36  P. 
E.  1905,  Cr. 

(1005)— S.  144— See  Penal  CODE  ss.  295, 
379,  1  Weir  430  =  2  Weir  577. 

(1006)— S.  144— SeeNos.  585,  586,  587,  588, 
927,  935,  supra  and  Nos.  1175,  1300,  1710.1896, 
3403,  3728,  3741,  3742.  4047,  4574,  infra. 

(1007)— Ss.  144,  133  {  =  Crim,  Pro.  Code, 
1861,  ss.  62,  308)  — Case  falling  under  both 
sections — Non-observance  of  the  provisions  of  the 
latter  seotion— Jurisdiction  of  Civil  Courts. — If 
any  pare  of  the  ground  covered  by  s.  62  also 
falls  within  the  scope  of  s,  308,  Crim.  Pro.  Code, 
1861,  then  the  Magi3tri,te  must  conform  to  the 
more  particular  directions  of  the  latter  section. 
If  such  procedure  is  not  adopted,  the  Magis- 
trate's order  and  proceedmgs  C3.n  be  questionad 
by  a  suit  in  the  Civil  Court.  Khan  Chand  v. 
The  collector  of  boolundshuhur, 
IN.W  p.  197. 

(1008)— Ss.  144,  133  (  =  Cnw.  Pro.  Code, 
1872,  ss.  518,  521) — Orders  regarding  custody 
and  guardianship  of  children,  —  kn  order  regard- 
ing the  custody  and  guardianship  of  children 
cannot  be  made  under  s.  518  or  under  s.  521. 
HIGH  Court  Proceedings,  20th  October 
1880,  No.  2062,  2  Weir  66. 

(1009)— Ss.  144,  133  (  =  Crim,  Pro  Code. 
1872,  ss,  518,  521)  — Scope  of  tlie  sections.— 
S.518  is  ancillary  tos.  521  and,  therefore  where 
s.  521  does  not  apply,  s.  518  also  is  inappli- 
cable. High  Court  proceedings,  20th 
Oct.  1880,  NO.  2062,  2  Weir  66. 

(1010)— Ss.  144,  133  (  =  Cmn.Pro.  Code,  1861, 
ss,  62,  308) — Public  nuisances — Applicability  of 
s.  62. — Cases  specially  provided  for  in  s.  308 
(s.  133)  are,  according  to  a  common  principle 
of  interpretation,  taken  out  of  the  general  pro- 
visions of  s.  62  (s,  144).  High  Court  Pro- 
ceedings, 5TH  Dec.  1867,  2  Weir  58. 

(toil)  — Ss.  144,  133— Excavatio7i  of  a  tank- 
Injury  to  adjoining  house— No  likelihood  of 
breach  of  peace— No  evidetice  taken  by  Magis- 
trate   or    urgency    recorded— Order   passed  by 
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Magistrate  on  personal  apprehension — Legality. 
8.  144,  Crim.  Pro.  Code,  is  ordinarily  to  be 
used  in  cises  of  urgency,  and  sh-uld  not  be  al- 
lowed to  take  the  place  of  any  other  provisions 
of  the  law  which  might  more  appropriately 
apply.  In  this  case,  the  petitioner  began  to 
excvate  a  tank  near  his  house,  and  the  police 
apprehending  tnat,  if  he  continued  to  do  so,  the 
house  of  the  opposite  party  would  sooner  or 
later  go  down  into  the  bed  of  the  tank,  appro- 
ached the  Magistrate  to  take  action  nnder  s.  133, 
Crim.  Pro.  Code.  There  was  no  likelihood  of  a 
breach  of  the  peace,  but  the  Magistrate  made 
the  order  under  s.  144,  Crim.  Pro.  Code  with- 
out enquiry  and  without  recording  any  urgency 
in  the  matter.  Held  that  the  Magistrate's 
order  is  illegal  and  must  be  set  aside.  KAMINI 
Mohan  Das  Gupta  v.  Harendra  Kumar 

SAREAR,  38  C.  876. 

(1012)— Ss.  144.  143,  183  (  =  CriTO  Pro.  Code, 
1872,  ss.  518,  519,  521)— Order  prohibiting 
burials. — An  order  prohibiting  burials  in  certain 
places,  on  sanitary  grounds,  cannot  be  made 
under  f.  521,  Crim.  Pro,  Code.  The  order  should 
be  made  either  under  s.  518  or  s.  519  CRIM- 
INAL Revision  Case  No.  86  of  ipsi,  Weir 
64.  [R.,  19  M.  464  =  1  Weir  247.] 

(1013)  — Ss.  144,  U5— Charter  Act,  s.  15— 
Order  under  s,  145,  Crim.  Pro.  Code — High 
Court's  poioer  to  interfere  —Possession  given  by 
Sub- Magistrate  to  a  person  with  consent  of 
parties — Not  a  receiver — Nature  of  possession — 
Whether  held  rn  behalf  of  person  in  whose 
favour  order  under  s.  145  is  passed — Under 
s.  15  of  the  Charter  Act,  the  High  Court  has 
power  to  interfere  with  orders  passed  under 
n.  145,  Crim.  Pro.  Code,  even  if  no  question  of 
the  Magistrate's  jurisdiction  is  involved,  pro- 
vided that  there  has  been  a  gross  miscarriage  of 
justice.  (23  M.L.J.  490=1912  M.W.N  1154.  31 
M.  318,  R.)  Possession  given  to  a  person  by  a 
Sub-Magistrate,  who  has  no  power  to  appoint  a 
receiver  under  s.  144,  Crim.  Pro.  Code,  with  the 
consent  of  parties, is  not  possession  of  the  receiver 
of  Court,  and  c-inoot  be  said  to  be  possession,  on 
behalf  of  a  person  in  whose  favour  an  order 
under  s.  145,  is  passed.  PaL^NI  ChettY  v. 
Rathina  Chetty,  26  M.L.J.  208=1914  M. 
W.N.  352  =  13  Cr.  L.J.  509  =  24  Ind.  Caa.  597. 
(27  C.  785,  22  M.L.J.  164,  1911  M.W.N.  44, 
Doubted.) 

(1014)— Ss.  144  and  145— See  BREACH  OF 
THE  PE.4CE,  3  M.L.T.  18  =  30  M-  548  =  7  Cr. 
L.J.  28. 

(1015)— Ss.  144.   145  and  107- Discretion  of 

Magistrate. — Where  the   defendant  is  in  actual 

popsessiou  of  the   Knd  about  which   the  dispute 

has   arisen,   the   Magistrate   has  a  discretion  to 

proceed  under  s.  107  or  ss.  144    and  145.   BEL- 

[  agal  Ramacharlu  v  Emperor. 26  M.471=2 

!   Weir  36.    TR..  2  Cr,  L.J.  769  =  10  C.WN.  288  = 

!   32C.966,  i3Cr   L.J.  789=  17  Ind. Cas.  533  =  17 

I   C.W.N.  205=  17  C.L.J.  397.  10  Cr.  L.J    231  =  2 

i   8.L.R.  18,  3  Ind.  Cas.  64  =  5  N.L.R.  94  ;  8Cr. 

L.J.  170  =  1  S.LR.  50.] 
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(1016)— Ss.  144,  145  and  146  (  =  ss.  144,  145. 
146,  Code  of  1882)— Scope  of  the  sections.— 
Chap  XI  of  the  Grim.  Pro.  Code,  in  which 
s.  144  appears,  relates  to  luterferenoe  or  dealing 
of  some  kind  with  the  land  itself  or  with  some- 
thing created  or  standing  upon  it ;  and  the 
section  is  directed  to  the  prevention  or  the 
direction  by  a  prompt  order  of  soma  definite 
act  on  t.he  part  of  an  individual,  so  that  injury 
or  nuisance  may  not  be  caused.  8s.  145  and 
146,  which  are  in  the  next  chapter,  deal  with 
the  possession  of  property,  and  are  sections 
which  may  be  appropriately  referred  to  where 
it  is  desirtd  to  prevent  interference  by  one  party 
with  the  collection  of  rent  by  another  and 
matters  of  similar  kind.  ANANDA  CHANDRA 
Bhuttacharjee  V.  Carr  Stephen,  19 
C.  127. 


(1017)— Ss.  144,  145,  U6— Petition  for  order 
under  s.  144 — Notice  issued  under  that  section 
— Action  taken  under  s.  145 — Petition  dis^nissed 
— Attachment  of  land  and  crops  ordered— hega- 
lily  ol  proceedings  of  Magistrate — Judgment  of 
Civil  Court  ivhether  binding  on  Magistrate  in, 
proceedings  under  s.  145. — A  dispute  arose  be- 
tween S  and  M  regarding  the  possession  of 
certain  land.  On  17-1-1914  M  filed  a  petition 
asking  for  an  order  under  s,  144  directing  S  to 
abstain  from  interfering  with  his  possession. 
This  petition  was  forwarded  to  ihe  Police  for 
enquiry.  Meanwhile  on  24-1-1914  M  put  in 
another  petition  objecting  to  the  course  of  the 
Police  enquiry  and  asking  that  harvest  of  the 
crops  by  B  should  be  stopped,  that  the  crops 
already  harvested  should  be  taken  possession  of 
by  the  Village  Munsit,  and  that  S  should  be 
ordered  not  to  interfere  wir.h  the  lands.  On 
this  the  Magistrate  passed  the  following  order 
on  24-1-1914  :  "  Issue  notice  under  s.  144  forbid- 
ding botb  sides  to  harvest  until  the  question  of 
possession  has  been  settled  by  this  Court,  The 
crops  already  harvested  shall  oe  taken  into  the 
custody  of  the  Village  Munsif.  Order  both  sides 
to  produce  witnesses  before  me  oo  5-2-1914." 
The  notice  actually  issued  to  both  sides  on  the 
same  dace  did  not  purport  to  be  issued  under 
any  particular  section.  S  claimed  the  land  in 
question  under  a  sale  deed  from  the  sons  of  the 
admitted  original  owner  K.  M  claimed  as  the 
lessee  of  K's  widow.  S  filed  a  judgment  of  a  Civil 
Court  in  a  suit  of  1911  in  which  it  was  decided 
that  the  widow  had  no  right  to  leasa  the  dis- 
puted lands  8  asked  for  au  order  declaring  him 
to  be  entitled  to  possession  and  forbidding 
disturbance  by  the  other  side.  On  5-3- 1914  the 
M  tgistrate  took  up  tbe  case  under  a.  145,  Grim. 
Pro.  Code,  and  dismissed  M's  petition,  stating 
that  he  felt  himsHlf  precluded  from  deciding 
the  dispute  by  the  judgment  of  the  Civil  Court. 
He  also  directed  the  Village  Munsif  to  harvest 
the  paddy  and  attach  all  the  paddy  and  tbe  land 
until  an  order  was  obtained  frooa  a  Civil  Court. 
S  applied  in  revision  to  the  High  Court  object- 
ing to  this  portion  of  the  order  as  illegal  and 
without  jurisdiction.  Held  that  the  Magis- 
trate's order,  which  must  be  taken  to  have 
been  passed  under  s.  146,  was  illegal  and  must 
98 
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be  set  aside.  The  proceedings  of  the  Magistrate 
in  so  far  as  they  purported  to  be  under  s.  145 
are  void  for  want  of  jurisdiction  and  are  void 
ab  initio  by  reason  oi  his  failure  to  comply 
with  the  requirements  of  ol  14  of  s.  145.  This 
provision  ol  law  is  imperative  and  failure  to 
comply  with  it  destroys  the  Magistrate's  juris- 
diction 132  C.  552,  E.;  36  M.  275,  D.)  8.  146  is 
a  sort  of  corollary  to  s.  145  and  cne  legality  of 
an  order  under  u  depends  on  its  having  been 
preceded  by  legal  proceedings  under  s.  145  and 
on  the  holuing  of  an  enquiry  as  to  the  fact  of 
possession  ending  in  the  Magistrate's  either 
finding  that  neither  of  the  contending  parties 
is  in  possession  or  being  unable  to  satisfy  him- 
self as  to  which  was  in  possession  (40  C.  105,  R.) 
The  whole  proceedings  under  s.  145  being  ille- 
gal, the  order  made  in  this  case  under  s-  146 
cannot  stand  on  a  better  footing.  Held  also 
that  the  existence  of  tbe  Civil  Court  judgment 
did  not  aSeot  the  Magistrate's  jurisdiction  to 
take  proceedings  under  3.  145,  Grim.  Pro.  Code. 
The  whole  schema  of  the  ch.  XII  in  the 
Crim.  Pro.  Code  contemplates  an  enquiry  solely 
with  reference  to  the  fact  of  actual  possession, 
irrespective  of  title.  SUBBARAMA  AIYAR  v. 
Mariya  PILLAI,  16M.lt.  a2  =  (1914i  M.W. 
N.  798  =  lSCr  L.J.  S59  =  24  lad.  Cas.  967,  (26 
C.  625,   32  C.  296,  D.j 

(1018)-Ss.  144,  145,  192  (2)  and  529  — See 
Dispute  as  to  Possession  of  immovea- 
ble PROPERTY,  13  C.W.N.  530  =  36  C.  370  =  9 
Cr.  L.J.  399  =  1  Ind.  Cas.  817. 

(1019)— Ss.  144,  147  {  =  Crim.  Pro.  Code, 
1861,  .ss.  62,  320) — Right  to  use  a  pathioay — 
Right  to  flow  of  water— Power  of  Subordinate 
Magistrate  to  try  cases  under  s.  320. — The 
right  CO  use  a  particular  pathway  is  a  real  right 
coming  under  s.  320  of  the  Code.  Therefore, 
any  Magistrate,  other  than  a  District  Magis- 
trate, has    no  power   to  make  an  order  under 

s.  62.  High  Court  Proceedings,  21st 
February  1867.  No.  50,  2  Weir  65  =  3  M.H.C. 
App.  23. 

(1020)~Ss.  144.  m— Right  to  flow  of  water 
— Order  to  have  sluice  demolished- — A  right  to 
a  flow  of  water  and  to  have  an  order  passed 
to  have  a  sluice  demolished  comes  under  s.  320 
(s.  147t.  Tbe  persou  to  adjudicate  upon  this 
question  of  public  right  of  user  is,  therefore,  a 
person  having  the  powers  of  the  Magistrate  of 
the  District.  The  jurisdiction  of  Subordinate 
Magistrates  is,  therefore,  barred.   HIGH  COURT 

Proceedings,  isth  Feb.  1867,  2  Weir  63. 

(1021)— Ss.  144,  426.  4.39,  440  (  =  Crim.  Pro. 
Code,  1872,  ss.  518,  297)— Interference  by  High 
Court — Charter  Act,  s.  15. — Orders  under  s.  518 
not  being  judicial  proceedings,  the  High  Court 
cannot  interfere  with  them  under  s.  297  of  the 
Code  ;  but  the  High  Court  can,  under  s.  15  of 
the  Charter  Act,  set  aside  an  illegal  order  made 
under  s.  518.  BRADLEY  v.  JAMESON.  8  G.  580 
=  11  C.L.R.  414.     [Appr.,  19  C.  127,] 

(1022) — Ss.  144,  id5—Revisional  power  of 
High  Court. — If  the  orders  passed  by  a  Magis- 
tirate  under  s.  144  are  within  the  seope  of  the 
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section  and  he  has  jurisdiction  to  make  them, 
it  is  not  open  to  the  High  Court,  as  a  Court  of 
revision,  having  regard  to  the  provisions  of 
8.  435  (3),  to  consider  their  propriety.  ISAB 
MONDAL  V.  Emperor,  8  C.W.N.  373,  [B.,  4 
L.B.R.  75  =  6  Cr.  L.J.  291.] 

(1023)— 8s.  144,  435— See  HIGH  COURT, 
Jurisdiction  op— General,  Rat.  Un.  Cr. 
C.  967  =  Cr.  Rg.  22  of  1898,  A.W.N.  1882, 
140. 

(1024)— Ss.  144  and  435— See  NUISANCE 
UNDER  Crim.  Pro.  Code,  is  M.  402  =  2  Weir 
91,  2  C.W.N.  572,  27  C  918. 

(1025)— Ss.  144,  435,  439 -See  REVISION- 
GENERAL  Principles,  19  C.  127. 

(1026)— Ss.  144.  435,  476  (  =  Crim.  Pro. 
Code,  18S2,  ss.  144,  435  and  ¥IQ)— Magistrate 
making  inquiry  before  passing  order  under 
s.  144 — Stage  of  judicial  proceeding— Power  to 
order  prosecution  for  giving  false  evidence  in 
such  inquiry — Taking  evidence  before  coming  to 
d  decision. — A  Magistrate,  making  an  inquiry 
before  the  issue  of  an  order  under  s.  144,  is 
acting  in  a  stage  of  a  judicial  proceeding,  and 
has,  therefore,  jurisdiction  to  take  action  under 
s.  476,  if  he  is  of  opinion  that  false  evidence 
has  been  given  before  him.  Although  a  Magis- 
trate acting  under  s  144  may  act  on  information 
received  or  on  bis  own  knowledge,  yet,  the 
proviso  in  the  third  clause  of  s.  144,  which  in 
certain  cases  authorises  the  Magistrate  to  pass 
an  order  ex  parte,  seems  to  contemplate  that, 
ordinarily,  an  order  under  the  section  should 
not  be  made,  without  an  opportunity  being 
afforded  to  the  person  against  whom  it  is 
proposed  to  make  it,  to  show  cause,  why  it 
should  not  be  passed.  This  necessarily  implies 
the  power  to  take  evidence  before  coming  to  a 
decision,  though  a  Magistrate  is  empowered  to 
act  upon  what  is  not  legal  evidence  in  cases  of 
special  urgency.  QUEEN-EmprESS  v.  TIRU- 
NARASIMHA  Chari,  19  M.  18  =  2  Weir  591  =  2 
Weir  9^=5  M.L.J.  249. 

(1027)— Ss.  144,  435  (3)— Order  under  s.  144 
— Revision. — A  Magistrate,  acting  under  8.144, 
Grim.  Pro.  Code,  passed  the  following  order  :— 
"  I  direct  the  following  persons  shevadharis, 
pujairs  and  the  public  generally  to  abstain  from 
interfering  with  the  badves  in  the  performance 
of  the  daily  puja  of  the  God  Vithoba  at 
Pandharpur,  and  direct  the  badves  also  to 
perform  the  same  puja"  Held,  that  the  Magis- 
trate had  jurisdiction  to  pass  the  order,  and 
that  under  cl  (3),  s.  435,  of  the  Code,  the  High 
Court  had  no  power  to  interfere  in  revision. 
In  re  Vasudeo  Apaji,  i  Bom.  L.R.  582.  (19 
C.  137,    24  C.  527  =  2  Bom.  L.R.  34,  D.) 

(1028)— Ss.  144,  435  (3)  -Power  of  High 
Court — Revision. — The  High  Court  ought  not 
to  interfere  with  the  order  passed  by  a  Magis- 
trate, who  had  jurisdiction  to  make  such  order 
in  case  of  need,  under  s.  144.  Whether  the  order 
made  was  or  was  not  the  best  that  could  have 
been  made  is  not  a  question  which  it  has  to 
consider.  BANDALAPALLI  Pedda  BaNGAP- 
fah  v.  Moea  Subbabayadu,  S  H.L.I.  217. 
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(1029)— Ss.  144,  439,  556— Wounding  reli- 
gious feeling  of  Mahomedans — Jhatka  meat — 
No  intention  to  injure  feelings  but  for  liveli- 
hood— Trial  by  a  Mahomedan  Magistrate  who 
is  personally  interested  — See  PENAL  CODE, 
ss.  95.  298.  26  P.W.R.  1912,  Cr.  =  16  Ind. 
Cas.  169  =  13  Cr.L. J.  601. 

(1030)— Ss.  144  and  ^81— Penal  Code,  s.  188 
— Trial  by'Magistrate,  who  made  an  order  under 
s.  144,  of  persons  who  had  disobeyed  such  order, 
—A  Magistrate,  who  made  an  order  under  s.  144 
of  the  Code  of  Criminal  Procedure,  is  not  com- 
petent to  try  a  person  for  an  alleged  offence 
under  s.  188,  Penal  Code,  the  ofi'ence  being  an 
alleged  breach  of  the  order  made  under  s.  144, 
Crim.  Pro.  Code.  QUEEN-EMPRESS  v.  AB- 
DULLA  Saheb,  24  M.  262  =  2  Weir  611  =  2 
Weir  93.  (10  B.H.C.  424,  i?.)  [F.,  15  Cr.  L.J. 
145  =  1914  M.W.N.  169  =  22  Ind.  Cas.  721,] 

(1031)— S.  144  (2)— Dispute  likely  to  be  set- 
tled in  Civil  Court — No  apprehension  of  breach 
of  peace — Order  directing  a  party  to  open  chan- 
nel in  his  oion  land  whether  an  order  under 
s.  144  (2). — An  order  of  a  Magistrate  directing 
a  party  to  open  a  channel  in  his  own  land  is 
not  an  order  of  the  kind  contemplated  by  s.  144 
(2)  of  the  Code  of  Criminal  Procedure.  (4  M. 
121,  F.;  13  Ind.  Cas.  1000  =  13  Cr.  L.J.  184  = 
39  C.  560,  Diss.)  Where  a  dispute  between 
the  parties  is  likely  to  be  settled  by  a  Civil 
Court  before  the  cultivation  Feason,  and  there 
is  no  immediate  apprehension  of  a  breach  of 
the  peace,  it  is  not  a  case  for  interference  of 
the  Magistrate  under  s.  144  (2)  of  the  Code. 
C.  A.  SUBR.AMANIA  AIYAR  v.  MUTHU  AMBA- 
L.MM,  15  Cr.  L.J.  291  =  23  Ind.  Gas.  499- 

(1032)— S.  144  (4)— Order  passed  by  acting 
District  Magistrate — Petition  for  rescission,  by 
whom  to  be  disposed  of. — An  order  passed  under 
s.  144,  Crim.  Pro.  Code,  by  a  Joint  Magistrate 
while  acting  as  a  District  Magistrate,  can  be 
rescinded  or  altered  after  his  reversion,  by  the 
then  District  Magistrate  himself,  and  the  latter 
cannot  transfer  an  application  for  rescission  or 
alteration  to  the  former.  SUDARSANAM 
AIYANGAR  v.  Edayavalli  Srinivasachari, 
16  Cf.  L.J.  74  =  26  ind.  Cas.  666. 

(1032-a)— Ss.  144  (5),  435— Time  expired 
order,  setting  aside  of. — An  order,  which,  on 
the  date  on  which  it  is  sought  to  be  revised  by 
the  High  Court,  ceased  to  be  in  force  by  eiSux 
of  time  under  s.  144  (5)  of  the  Code,  should  not 
be  interfered  with  in  revision  under  s.  435  of 
the  Code.  SWAMIN.'^DHA  MUDALIAR  V. 
GOPALAKRISHNA  NAIDU,  16  Cr.  L.J.  272  =  28 
Ind.  Cas.  160. 

S.  145  (  =  1882,  8.  145;  1872.  a.  830;  1861, 

B.  318) 

See  DISPUTE  AS  TO  POSSESSION  OF 
IMMOVEABLE  PROPERTY. 

(1033)— S.  U5— Object  of  the  section— Cir- 
cumstances under  which  the  section  becomes 
applicable — Non-joinder — High  Court's  powers 
—Duly  of  Magistrate,— Uniet  s.  145,  a  special 
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jurisdiction  is  vested  in  the  Subordinate  Crimi- 
nal Courts  under  special  ciroumstantes  and  for 
a  special  purpose  ;  when  either  the  special  cir- 
cumstances do  not  exist,  or  when  the  order 
made  under  s.  145  does  not  attain  the  purpose 
for  which  the  jurisdiction  is  created,  then  the 
special  jurisdiction  vested  under  the  section 
falls  to  the  ground.  The  circumstances  under 
which  the  jurisdiction  springs  up  are  those 
which  give  rise  to  an  apprehension  of  a  breach 
of  the  peace,  and  if  there  is  no  such  apprehen- 
sion, there  is  no  jurisdiction  to  make  the  order. 
The  purpose  the  Legislature  had  in  view  was 
the  prevention  of  a  breach  of  the  peace.  If  that 
object  is  not  attained  by  an  order  purporting  to 
be  made  under  s.  145,  it  must  be  taken  to  have 
been  without  jurisdiction.  [B.,  6  C.W.N.  }01  = 
2C.L.J.  271  =  10  C.W.N.  257  =  2  Cr.  L.J.  670  = 
33  C.  33.]  Non-joinder  of  persons  concerned 
in  a  dispute,  whose  presence  is  necessary  for  the 
purpose  of  preventing  an  apprehended  breach 
of  the  peace,  involves  a  question  of  jurisdiction, 
and  the  High  Court  has  power  to  set  aside  an 
order  made  in  a  proceeding  under  s.  145,  Crim. 
Pro.  Code,  in  which  such  persons  are  not  made 
parties.  ANESH  MOLLAH  v.  EJAHARUDDI 
MOLDAH,  28  C.  446  =  5  C.W  N.  428.  (27  C.  892, 
F.)  [F.,  28  C.  709  ;  B.,  30  C.  155,  F.B  ;  D., 
22  A.W.N.  111  =  24  A.  443.] 

(1034)— S.  U5— Scope  and  object  of.— The 
principal  object  which  a  proceeding  under  s.  145 
aims  at  is  the  prevention  of  a  breach  of  the 
peace.  It  cannot  be  achieved,  if  persons  interest- 
ed in  the  possession  of  the  land,  or  at  any  rate 
interested  in  claiming  it,  are  not  matie  parties 
to  the  proceeding.  (27  C.  89^,  4  C.W.N.  613,  5 
C.W.N.  428,  R.)  [R.,  30  C.  155,  6  Cr.  L.J. 
113  =  24  P.W.E.  1907,  Cr.  =  7  P.R.  1907,  Cr.= 
71  P.L.R.  1908.]  It  ia  the  dutj'  of  a  Magistrate, 
before  he  initiates  proceedings  under  s  145,  not 
only  to  be  satisfied  tbat  a  dispute  exists,  but 
also  to  ascertain  as  far  as  possible,  wbo  are  the 
parties  concerned  in  the  dispute.  Mangal 
HAIiDAR  V.  NAIMUDDI  PAKIR,  6  C.W.N.  101. 
(24  C.  55,  1  C.W.N.  3,  F.)  [R.,  30  C.  155,  6  Or. 
L.J.  113  =  24  P.W.R.  1907,  Cr.  =  7  P.R-  1907, 
Cr.  =  71  P.L.R.  1908.] 

(1035)— Object  of  S.U5,  Crim.  Pro.  Code.— 
The  object  of  s.  145  of  the  above  Code  is  to 
preserve  the  public  peace  by  allowing  the  Magis- 
trate to  determine,  for  immediate  purposes, 
questions  of  the  possession  of  immoveable  pro- 
perty. The  respective  rights  of  the  parties  to 
the  property  in  question  would  be  for  the  decision 
of  a  Civil  Court.  CRIMINAL  REVISION  CASE, 
No.  496  OF  1892,  U.B.R.  1892-1896,  Vol.  I,  23. 

(1036) — S.  Ii5  — Enquiry  into  questio7i  of  title 
— Object  of  section. — A  long  and  minute  enquiry 
into  questions  of  title,  involving  the  considera- 
tion of  voluminous  documentary  evidence 
necessarily  causes  an  expenditure  of  time  and 
labour,  contrary  to  the  intention  of  s.  145, 
Crim,  Pro.  Code,  which  is  limited  to  the  one 
issue  of  possession  ;  the  object  aimed  at  is 
chiefly  the  immediate  prevention  of  a  breach 
of  the  public  peace.  In  the  matter  of  THAKUR 
Fazal  Ali  Khan,  S.C.  127,  Oadh. 


Crim.  Pro.  Code  (Act  Y  of  1898)— continued. 

(1037)— S.  145— Scope  of  the  section— Order 
under  sub-s.  1 — Power  of  Magistrate  to  stay  pro- 
ceedings—Effect—Powers of  High  Court.— The 
procedure  provided  by  s.  145  is  intended  solely 
lor  the  purpose  of  preventing  a  breach  of  the 
peace,  where  a  dispute  exists  concerning  land, 
or  water,  or  the  boundaries  thereof,  which 
dispute,  if  no  proceedings  were  taken,  would 
be  likely  to  cause  a  breach  of  the  peace.  The 
institution  of  such  proceedings  is  a  matter 
entirely  within  the  discretion  of  the  Magistrate. 
The  Magistrate,  acting  under  the  provisions  of 
that  section,  should  record  an  order  stating  the 
grounds  of  his  being  satisfied  that  a  dispute 
likely  to  cause  a  breach  of  the  peace  in  fact 
exists.  Any  inquiry  as  to  possession,  that  13 
made  under  the  provisions  of  that  section,  18 
made,  not  for  the  purpose  of  strengthening  the 
position  of  the  one  party  or  of  the  other  in  the 
dispute  between  them,  but  because  such  an 
enquiry  is  necessary  for  the  making  of  an  order 
under  sub-s.  6,  declaring  the  party  in  possession 
to  be  entitled  to  retain  it,  until  evicted  from 
the  property  in  due  course  of  law,  and  forbid- 
ding all  disturbance,  until  such  eviction.  A 
party  to  a  proceeding  under  s.  145  is  not  in  the 
position  of  a  plaintiS  in  a  civil  suit,  who  has 
set  the  Court  in  motion,  and  has  a  right  to 
require  a  decision  upon  the  questions  raised  by 
him.  It  is  competent  to  a  Magistrate  to  cancel 
an  order  made  under  sub-s,  1  of  s.  145,  and  to 
stay  proceedings,  if  he  becomes  satisfied,  what- 
ever the  source  of  his  information  may  be,  that 
the  state  of  things  does  not  exist  which  alone 
would  give  him  jurisdiction  to  proceed  with  the 
inquiry.  If  a  Magistrate  cancels  an  order  under 
s.  145,  or  refuses  to  make  an  order  at  all,  no 
private  person  has  any  status  to  contest  the 
propriety  of  his  refusal  to  make  an  inquiry  into 
the  question  of  possession.  An  order  striking 
ofi  proceedings  under  s.  145  does  not  amount  to 
an  adjudication  of  the  question  of  possession  for 
the  purposes  of  sub-s.  6  of  s.  145.  The  High 
Court  cannot  direct  the  institution  of  proceeding 
under  s.  115  or  the  revival  of  such  proceedings, 
when  they  have  been  stayed  by  the  Magistrate. 
Manindra  Chandra  Nandi  v.  Barada 
KANTA  CHOV/DHRY,  30  0.  112  =  6  G.W.N.  417. 
(20  C.  867,  R.;  20  C.  188,  25  C.  559,  22  C  297, 
5  C.W.N.  71.  D.).    [R.,  17  C.P.L.R.  133,] 

(1038)— S.  145— Scope  and  object  of— Posses- 
sion.—Q.  145  was  intended  to  provide  a  speedy 
remedy  for  the  prevention  of  the  breaches  of  the 
peace  arising  out  of  disputes  relating  to  im- 
moveable property.  The  Code  contemplates  a 
determination  of  the  question  of  possession 
without  any  reference  to  the  merits  of  the  res- 
pective claims  of  the  disputing  parties  to  a  right 
to  possess  the  subject  of  dispute.  The  question 
of  possession,  moreover,  has  to  be  determined 
with  reference  to  a  specified  point  of  time, 
namely,  the  date  of  the  initial  order,  or,  in  the 
case  of  forcible  dispossession,  a  date  within  2 
months  next  preceding  such  order.  The  Legis- 
lature could  hardly  have  contemplated  an 
elaborate  and  protracted  investigation,  the  result 
of  which  might,  in  many  instances,  be  to  defeat 
the    very  object  in    view,    viz.,    an    eSeotive 
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prevention  of  a  breach  of  the  peace.  The  whole 
object  might  obviously  be  defeated,  if  the  Court 
could  be  compelled  to  summon  and  re-summon 
witnesses  at  the  choice  of  the  parties.  TARA- 
PADA  Biswas  V.  Nurul  Huq,  32  C.  1093  =  2 
C.L.J.  280-2  Cr.  L  J.  679. 

(1039)— S-  I4i5— Scope  a-nd  applieabilUy  of — 
Joint  possession. — S.  145  contempltiCes  a  dispute 
between  two  parties,  each  of  whom  asserts  the 
right  to  hold  actual  possession  of  the  property 
as  against  the  other,  and  not  a  dispute  between 
parties  claiming  to  hold  joint  possession  and 
neither  contesting  such  right.  KriSTA  ALHa- 
DiNi  Dasi  v.  RadhaSyam  PANDAY,  7  C.W.N. 
118.  (4  C.W.N.  4-26.  F.)  TS.,  32  G.  249=8 
C.W.N.  835.  7  G.W.N.  462,  13  Cr.  L.J.  583  = 
15  Ind.  Gas.  999. J 

(1040) — S.  145 — Joint  possession — Jurisdiction 
of  Magistrate  under  section. — Where  the  lands 
in  dispute  aie  not  in  the  joint  possession  of  the 
contending  parties,  the  Magistrate  has  jurisdic- 
tion in  taking  action  under  s.  145.  DENOMONI 
Chowdhrani  v.  Mozafar  Ali  Khan.  5  C. 
W.N.  103.      [E.,  32  C.  249  =  8  C.W.N.  885.] 

(1041) — S-  145 — Jurisdiction  of  Magistrate  in 
case  of  dispute  as  to  joint  possession. — A  dispute 
not  relating  to  possession  of  a  share  in  the 
fishery,  but  to  a  share  in  its  profits,  [may  be 
dealt  with  under  s.  145  by  force  of  sub-s.  (2). 
But  where  the  dispute  is  with  regard  to  posses- 
sion of  a  share  in  the  fishery,  and  the  two 
parties  are  found  to  have  joint  rights  in  the 
same,  neither  of  them  can  be  considered  as 
claiming  exclusive  possession,  and  therefore 
s.  145  is  inapplicable.  BhabaNATH  CHAKRA- 
Varti  v.  Peary  Sarma.  ll  C.L.J.  412  =  6  lad. 
Cas.  5M  =  llCr.  L.J.  370.  (11  C.W.N.  512, 
F.;  10  C.W.N.    1088,   36  G.  986,  27  C.  259,  R.) 

(1042) — S.  145 — Jurisdiction  of  Magistrate — 
No  likelihood  of  breach  of  veace — Both  parties 
in  possession  —  Joint  possession.  —  When  a 
Magistrate  does  not  state  in  his  order  that  a 
dispute  exists  which  is  likely  to  cause  a  breach 
of  the  peace,  he  has  no  jurisdiction  to  take  any 
action  under  s.  145,  Code  of  Criminal  Procedure. 
Eela,  further,  that,  when  a  Magistrate  finds 
that  both  parties  are  entitled  to  the  land,  he 
cannot  give  exclusive  possession  of  the  property 
to  one  to  the  exclusion  of  the  other.  Dan 
Pershad  v.  Ganesh,  11  A  L.J.  696  =  14  Cr. 
L.J.  493  =  20  Ind.  Cas.  751  =  36  A,  19.  [fi  ,  15 
Cr.  L.J.  420  =  24  Ind.  Cas.  160.] 

(1043) — S.  145 — Possession,  exclusive  or  supe- 
rior, not  claimed,  but  only  possession  on  behalf 
of  both  parties'  representatives — Jurisdiction. — 
A  Magistrate  has  no  jurisdintion  to  pass  an 
order  under  s.  145  of  the  Grim.  Pro.  Code, 
when  he  finds  chat  the  party  in  possession  does 
not  claim  exclusive  or  superior  possession  but 
possession  on  behalf  of  the  representatives  of 
both  the  parties.  KANDASAMI  ASARI  v. 
NARAYANA  ASARI,  2  L.W.  107  =  16  Cr.  L.J. 
32  =  26  Ind.  Cas.  644.  (4  CW.N.  426.  F.;  31 
M.  318,  D) 
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(1044) — S.  145 — Disputed  land —  Pathways 
thereon— Possession  of  disputed  land  found  with 
one  party —Order  directing  pathioays  to  remain 
intact  and  remainder  of  disputed  land  to  remain 
in  possession  of  successful  partij — Jurisdiction  to 
make  such  order. — Where,  in  a  proceeding 
under  s.  145,  Grim.  Pro.  Code,  the  Magistrate 
found  that  the  disputed  land  was  in  possession 
of  the  second  party,  but  directed  that  two  path- 
ways on  the  disputed  land  should  remain  intact 
and  ODiy  the  remainder  of  tne  disputed  land 
should  remain  in  possession  of  the  second  party. 
Held — there  is  nothing  in  s.  145,  Crim.  Pro. 
Code,  which  gives  a  Magistrate  power  to  pass 
an  order  of  this  kind.     ASIT    MOHAN    GHOSH 

v.  8ARAT  Chandra  Ghosh,  i7  C.W.N.  793  = 

14  Cr.  L.J.  391  =  20  lad.  Caa.  215. 

(1045) — S.  145 — Possession — Specification  of 
land,  lohen  necessary, — The  main  question 
which  the  Criminal  Courts  have  to  determine 
under  s.  145  is  as  to  the  possession  of  the  dis- 
puted land,  and  the  land  shouli  be  thoroughly 
ascertained.  But  where  the  parties  are  not  at 
dispute  upon  the  question  as  to  what  the  dis- 
puted lands  are,  the  real  question  being  which 
party  is  entitled  to  the  possession  of  the  dis- 
pute! land  under  a  Civil  Court  decree  for  posses- 
sion, the  want  of  a  proper  specification  will  not 
vitiate  the  proceedings.  GORDON  SiMS  v. 
JOHURRYLal,  5  C.W.N.  563. 

(1046) — S.  145,  inquiry  under — Magistrate, 
duty  of.  —  In  an  enquiry  under  s.  145,  Grim. 
Pro.  Code,  it  is  the  duty  of  the  Magistrate  to 
determine  who  is  in  actual  possession  of  the 
property  at  the  time  of  his  preliminary  order. 
QucBre, — Whether  proceedings  under  s.  145  of 
tne  Code  can  be  taken  where  the  two  parties 
are  in  the  position  of  principal  and  agent  ? 
Vaithianatha  AIYAR  v.  Suppalu  AMMAL, 

15  Cr,  L.J.  708.  (24  A.  443  =  A,W.N.  1902, 
111,  31  G.  48  =  7  C.W.N.  825,  F.B.  =  lCr.  L.J. 
49,  R.) 

(1047) — S.  145— Scop?  of — Re7its  and  profits 
of  land, — S.  145  contemplates  a  dispute  as  to 
the  possession  of  a  definite  piece  of  land  or  the 
rents  or  profits  issuing  from  a  definite  piece  of 
land.  A  Magistrate  cannot  proceed  under  s.  145 
in  the  case  of  a  dispute  about  an  undivided 
share  in  land  or  rent  or  profit  issuing  from  an 
undivided  share,  because  the  subject-matter  of 
the  dispute  is  uncertain  and  the  boundaries  of 
the  land  are  undefined.     MON  MOHON  GHOSE 

V.  Rajendra  Goomar  Ghosh,  7  C.W.N.  462. 

(23  C.  80,  4  C.W.N.  467,  7  C.W.N.  118,  Expl.) 

(1048) — S.  145 — Crops  or  other  produce  of 
land. — The  term  "land"  in  g.  145,  Crim. 
Fro.  Code,  has  a  very  wide  signification  and 
includes  crops  or  other  produce  of  land  and 
even  the  rents  and  profits  of  land.  The  mere 
lact  that  the  crops  which  are  the  subject  of 
dispute  have  been  removed  from  the  land  is  not 
sufficient  to  oust  the  jurisdiction  of  the  Magis- 
trate under  s.  145.  In  re  KRISHNASAMI 
AIYAR,  2  Weir  108 

(1049)— S.  Ii5(  =  Crim.  Pro.  Code,  1872, 
s.  530) — Eng[uiry    as    to    right  of   possession — 
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Poivers  of  Magistrate — Applicability  of  section,  to 
temples —  Attachment.  —  The  enquiry  under 
3.  530  (s.  145)  is  limited,  by  the  terras  of  the 
section,  to  the  faot  of  possession  "  without 
reference  to  the  merits  of  the  claims  of  any 
party  to  a  right  of  po.ssession."  The  Magistrate 
has  no  power  to  decide  the  question  of  right, 
and  he  cannot  restore  a  party  who  has  been 
dispossessed  except  in  the  case  provided  in  s.  534 
(s,  5'i2),  where  there  has  been  a  conviction  of 
an  offence  accompanied  by  criminal  force  and 
the  dispossession  has  been  effected  by  means  of 
such  criminal  force.  HIGH  COURT  PROCEED- 
INGS. 15TH  Nov.  1880,  NO.  2301,  2  Weir  99. 

(1050) — S.  145 — Dispute  regarding  temple. — 
A  temple  may.  for  the  purposes  of  s.  530 
(s.  145),  be  wholly  or  partly  private  property,  or, 
it  may  have  been  dodicited  to  purposes  of 
public  worship  as  tcf  be  no  longer  private 
property.    HIGH  COURT  PROCEEDINGS,  15TH 

November,  1880,  no.  2301,  2  Weir  99. 

(1051) — S-  145 — Dispute  regarding  possession 
of  temple — Attachment. — A  dispute  regarding 
the  possession  of  a  temple  is  a  dispute  relating 
to  "  tangible  immovrable  property,"  and  is, 
therefore,  within  the  provisions  of  s.  145.  [F., 
2  Weir  112.]  To  attach  property,  such  as  a 
temple,  does  not  necessarily  mean  that,  it  must 
be  closed  altogether.  Where  third  parties  or 
the  general  community  are  interested  in  ic,  it 
is  the  duty  of  the  Magistrate,  when  assuming 
charge  of  the  property  in  order  to  preserve  the 
peace,  to  make  tlie  best  arrangements  possible 
to  preserve  the  rights  of  such  third  parties  or 
the  public,  and  to  have  the  puja  of  the  temple 
performed.  SUNDARA  PANDARVM  v.  Vallin- 
AYAKA  NADAN,  2  Weir  110.    [F.,  2  Weir  112.] 

(1052) — S.  145 — Pujari's  right  to  toorship— 
Offerings  given  by  worshippers  to  deity,  whether 
profits  arising  out  of  building.  — 'ihe  offerings 
given  by  the  worshippers  for  the  worship  of  any 
deity  are  not  profits  arismg  out  of  a  building, 
for  they  arise  out  of  the  deity  irrespective  of  the 
building,  or  the  land  upon  wbieh  he  may 
happen  to  dwell.  Therefore,  a  declaration 
made  by  a  Magistrate  under  s.  145,  to  the 
effect  that  a  certain  person  is  in  possession  of 
such  offerings,  is  an  order  made  without  juris- 
diction. Ram  Saran  Pattak  v,  Eaghu 
Nandan  Gir.  9  Ind.  Cas.  6  =  12  Or.  L.J.  3  = 
13  C.L.J.  M5  =  38  C  387.  (12  C,L.J.  22,  14 
C.W.N  611,  37  C.  578,  6  Ind.  Cas.  182,  Rdied 
<m.) 

(1053)  — S.  145 — Initiatory  Order — Omission 
by  Magistrate  to  state  the  grounds  of  his  being 
satisfied  as  to  likelihood  of  breach  of  the  peace. — 
If  the  Magisnrate  omits,  in  the  initiatory  order 
under  s.  145,  cl.  1,  to  state  the  grounds  of  his 
being  sitisfied  as  to  the  likelihood  of  a  breach 
of  the  peace,  the  finp.l  order  directing  one  of 
the  parties  to  be  retained  in  possession  is  with- 
out jurisdiction  and  must  be  set  aside.  Even 
where  a  Magistrate  acts  upon  a  police  report  or 
upon  other  information,  he  is  still  bound  to 
state  the  grounds  upon  which  he  is  satisfied 
that  there  is  a  likelihood   of  a  breach  of  the 
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peace.  In  cases  initiated  upon  a  police  report 
or  other  information  which  has  been  reduced 
to  writing,  reference  can  be  made  to  the  mate- 
rials upon  which  the  Magistrate  acted  to  ascer- 
tain whether  there  were  in  fact  grounds  upon 
which  he  might  have  acted,  but  even  then,  it  is 
the  duty  of  the  Magistrate  to  state  the  grounds 
upon  which  he  was  satisfied  that  there  was  a 
likelihood  of  a  breach  of  the  peace.  NlTTYAN- 
AND  Roy  v.  Pareshnath  Sen,  32  C  771=9 
C.W.N.  621  =  2  Cr.  L,  J.  342.  (20  C.  513.  20 
C.  520,  Tl  n.  981,  28  C.  416,  F.)  [R.,  33  C. 
352  =  9  OWN.  1065  =  2  C.L.J,  259.  F.B.,  36 
M.  275  =  23  M.L.J.  499  =  12  M.L.T.  439=1912 
M.W.N  1154  =  17  Ind.  Cas.  65  =  13  Cr.  L.J. 
753.] 

(1054,  1055)  —  S.  Ii5  — Orders  under,  nature 
and  effect  of —  Onus  of  proof —  Appeal — Dispute 
as  to  possession-- Burden  of  proof. — Orders  under 
s.  145  are  merely  police  orders  made  to  prevent 
breaches  of  the  peace.  They  decide  no  question 
of  title  ;  but  the  person  maintained  in  possession 
by  such  an  order  can  only  be  evicted  in  a  suit 
by  a  person  who  can  prove  a  better  right  ta 
the  possession  himself.  Where  the  plaintiff 
sued  for  possession  of  land,  which  the  defend- 
ant had  been  declared  to  be  in  possession  by  an 
order  under  s-  145,  and  has  made  good  his  title 
to  the  satisfaction  of  the  High  Court,  it  is  for 
the  defendant  (appellant)  to  show  that  the 
judgment  of  the  Court  is  wroog.  It  is  not 
enough  for  him  to  show  that  the  plaintiff's 
title  is  not  free  from  doubt,  but  he  must  give 
some  acceptable  explanation  of  the  circum- 
stances which  led  the  Court  below  to  its  con- 
clusion- DINOMONI  CHOWDHRANI  v.  BROJO 
MOHINI  CHOWDHRANI,  29  C.  187  =  29  I.  A.  24 
=  6  C.W.N.  386,  P.C.  =  12  M.LJ.  83  =  4  Bom. 
L.R.  167  =  8  Sar.  224.  (19  C.  660=19  I. A. 
140,  F.) 

(1056) — S.  14:5— Dispute  as  to  possession  of 
land — Nature  of  possession. — The  possession 
contemplated  by  s.  145  is  actual  possession  of 
the  subject  of  dispute.  The  power  or  compe- 
tency of  the  Magistrate  to  interiere,  depends  on 
the  very  fact  that  the  possession  of  the  land  is 
in  dispute.  RajendrA  NaRAIN  ROY  v. 
Mahomed  arzumand  Khan,  9  C.W.N.  887  = 
1  C.L.J.  331  =2  Cr.  L.J.  408.  [R.,  27  M.L.J. 
169] 

(1057)— S.  145  {  =  Crim  Pro.  Code,  1872, 
s.  bSO)  — Powers  of  Magistrate  under. — Where 
the  dispute  between  two  joint  owners  of  land 
raised  no  question  of  possession,  but  whether 
one  of  them  was  at  liberty  to  make  use  of  the 
land,  against  the  will  of  the  other  in  such  a 
manner  as  to  cause  annoyance,  a  Magistrate 
has  no  jurisdiction  to  interfere  under  s.  530, 
Crim.  Pro.  Code,  1872,  and  award  exclusive 
possession  of  a  portion  to  one  of  them. 
Empress  v.  Rajcoomar  Singh,  3  C.  573  = 
1  C.L.R.  352.  [£)..  10  Cr.L.J.  427  =  3  Ind. 
Cas.  958=11  Bom.L.R.  849.] 

(1058) — S,  145 — Parties  jointly  interested  in 
subject-matter  of  dispute — Decision  as  to  method 
of  possession — Jurisdiction  of  Magistrate, — A 
Magistrate    has    no    jurisdiction    to  pass  any 
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order  under  s.  145  of  the  Grim.  Pro.  Code  in 
respect  of  the  subjeot-matior  of  the  dispute  in 
which  the  parties  claim  to  be  jointly  interested. 
He  is  entitled  to  decide  which  of  the  parties  is 
in  possession,  but  he  cannot  decide  the  method 
by  which  the  possession  is  to  be  exercised,  or  the 
agency  by  which  the  person  in  possession  is  to 
collect  the  profits.  M  and  K  were  jointly 
entitled  to  a  property.  K  gave  an  agreement 
to  M  authorising  him  to  make  collections  of 
the  entire  property  and  to  divide  the  share  at 
the  close  of  each  year.  Subsequently  K  leased 
out  his  share  to  A  who  attempted  to  collect  the 
share  leased  out  to  him.  Proceedings  under 
s.  145  of  the  Crim.  Pro.  Code  were  then  insti- 
tuted with  the  result  that  the  Magistrate 
declared  M  to  be  in  possession.  Held,  that  the 
Magistrate  had  no  jurisdiction  to  take  proceed- 
ings under  the  section.  AKADOO  CHANDRA 
DAS  V.  MOHBSH  Lall,  11  Cr.L.J.  28  =  5  Ind. 
Cas.  696  =  36  C.  986. 

(1059) — S.  145  —  Procedure  under,  to  be 
followed  by  Magistrates. — An  application  was 
made  to  a  Magistrate  to  take  action  under  s.  145, 
Crim.  Pro.  Code.  The  Magistrate  passed  an 
order  that  the  opposite  party  be  summoned 
and  the  complainant  produce  his  evidence.  On 
the  date  fixed,  the  Magistrate  merely  examined 
the  putwari  and  passed  the  final  order.  Held, 
that,  as  the  Magistrate  had  not  followed  the 
procedure  laid  down  in  chap.  XII  of  the  Code, 
his  order  was  without  jurisdiction.  BiTAN 
RAI  V.  BISHESHAR  Rai,  5  Ind.  Cas.  128. 

(1060) — S.  145— CZaim  to  separate  possession 
— Applicability  of  section. — Where  a  dispute  re- 
lates to  the  exclusive  possession  of  land,  and 
not  to  joint  possession,  s.  145  is  applicable  to 
such  a  dispute.  BiDHU  BHUSAnChatterjee 
V.  ANNODA  CHURN  KANANGUI,  6  C.W.N.  883. 

(1061) — S.  lib— Order  of  Magistrate—Duty 
of  Magistrate  to  record  grounds  for  holding  a 
likelihood  of  breach  of  peace— Opportunity  to 
adduce  evidence— Interference  by  High  Court. 
— A  Magistrate's  order,  in  instituting  proceed- 
ings under  s  145,  ought  to  set  out  the  ground 
on  which  he  is  satisfied  that  a  dispute  likely  to 
cause  a  breach  of  the  peace  existed,  and  he 
should  also  give  the  parties  to  the  proceedings, 
an  opportunity  of  adducing  their  evidence.  [R., 
9  C  W.N.  1065  =  33  C.  352  =  2  G.L.J.  259,  2 
Cr.L.J.  342  =  9  C.W.N.  621  =  32  C  771,  6  Cr. 
L.J.  113  =  24  P.W.R.  1907,  Cr.  =71  P.L.R.  1908 
=  7  P.R.  1907,  Cr..  13  Cr.L.J.  753  =  17  Ind. Cas. 
65  =  23M.L  J.  499  =  1912  M.W.N.  1154  =  12  M. 
L.T.  439  =  36  M.  275].  The  High  Court  has  no 
power  of  interference  with  proceedings  under 
oh.  XII  of  the  Code,  except  under  the  powers 
of  superintendence  conferred  upon  it  by  Charter 
Act  (24  &  25  Vic.  o.  104,  s.  15).  JAGOMOHAN 
PAL  V.  Ram  Kumar  GOPE.  28  C.  416.  [R., 
5  O.G.  1,   17  C.P.L.R.   133.] 

(1062)— S.  145  {  =  Crim.  Pro.  Code.  1882, 
s.  145) — Dispute  likely  to  cause  a  breach  of  the 
peace. — The  existence  of  a  dispute  likely  to 
cause  a  breach  of  the  peace  is  the  foundation  of 
the  jurisdiction  conferred  by  s.  145.     Omission 
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to  find  the  existence  of  such  a  dispute  is  a  fatal 
defect,  and  a  Magistrate  's  order  without  such  a 
finding  should  be  set  aside.  BUDHU  v.  EM- 
PRESS, 6  P.R.  1885,  Cp. 

(1068) — 8.  145 — Order  under  the  section,  effect 
of,  on  the  poivers  of  a  Civil  Court — Oiv.  Pro. 
Code,  ss.  503,  505.— The  Code  of  Civil  Procedure 
and  the  powers  of  Civil  Courts  under  that  Code 
are  in  no  way  fettered  by  an  order  that  may  be 
passed  by  a  Magistrate  under  s.  145  of  the 
Grim.  Pro.  Code.  The  Magistrate's  order  under 
s.  145  is  only  intended  to  control  any  period 
up  to  the  time  when  the  Civil  Court  takes 
seisin  of  the  matter  and  passes  such  orders  as 
may  be  necessary  for  the  protection  of  the  pro- 
perty. The  powers  of  a  Civil  Court  to  appoint 
a  Receiver  in  respect  of  certain  immoveable 
property  are,  in  no  way,  efieoted  by  the  order 
of  a  Magistrate  under  s.  145,  maintaining  pos- 
session on  behalf  of  one  of  the  litigants. 
BARKAT-UN-NISSA  v.  ABDUL  AZIZ,  22  A.  2U 
=  A.W.N.  1900,  22, 

(1064) — S.  145 — Application  for  revision  at 
instance  of  party  not  entitled  to  immediate  pos- 
session— Maintainability.  —  In  a  dispute  for 
mutation  of  names  between  the  widow  and  the 
daughter's  son  of  the  deceased,  a  compromise 
was  agreed  to,  whereby  it  was  settled  that  the 
widow  should  be  entered  in  the  khewat  as  owner 
for  her  lifetime,  and  that  the  grandson  should 
be  entered  as  her  manager.  It  was  also  laid 
down  that  the  widow  had  not  reserved  the 
right  to  remove  the  grandson  from  his  posses- 
sion. On  the  widow  granting  a  lease  of  certain 
villages  of  the  estate,  proceedings  were  initiated 
at  the  instance  of  the  grandson  under  s.  145. 
The  Magistrate  passed  no  order  deciding  the 
possession  of  either  one  or  the  other  of  the  dis- 
putants, holding  that  the  grandson  had  in 
efiect  no  locus  standi  to  claim  possession  at  all, 
as  he  was  himself  only  an  agent  and  manager, 
and  had  in  himself  no  right  to  possession  what- 
ever. Held,  that  he  was  not  entitled  to  be 
beard  in  revision,  as  he  had  then  no  possible 
right  on  his  own  behalf  to  present  possession. 
In  the  matter  of  the  petition  of  BehARI  Lal,  21 
A.443  =  A.W.N.  1902,  111. 

(1065) — S.  14:5— Order  without  jurisdiction. — 
It  is  manifest  that,  for  the  making  of  an  order 
under  s.  145,  it  is  essential  that  the  provisions 
of  the  section  should  be  complied  with.  Where 
a  Magistrate  has  failed  to  do  so,  his  omission 
is  something  more  than  an  irregularity,  and 
his  order  must  be  deemed  to  be  an  order  with- 
out jurisdiction.  MAHADEO  KUNWAR  v. 
BiSU,  25  A.  537  =  A.W.N.  1903,  102.  (26  C. 
188,  24  B.  527,  18  M.  41,  27  C.  981,  7  C.W. 
N.  174,  R.)  [R.,  26  A.  144,  8  Cr.  L.J.  170  =  1 
S.L.R.  50,  15  Cr.L.J.  424  =  24  Ind.  Cas.  160  ; 
D.,  4  A.L.J.  91  =  A.W.N.  1907,  50.] 

(1066)— S.  U5— Penal  Code,  s.  iU— Order  to 
set  up  boundary  marks,  by  means  of  pillars  — 
Removal  of  the  boundary  marks. — The  author- 
ity of  the  public  servant,  referred  to  in  s.  434, 
I.P.C,  must  be  understood  to  mean  the  lawful 
authority   of  a  public  servant.     A  Magistrate 
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has  no  authority,  under  s.  145,  Crim.  Pro.  Code, 
to  order  the  property,  the  subject  of  dispute,  to 
be  demarcated  by  boundary  pillars,  defining  the 
limits  of  the  possession  of  the  respective  parties. 
A  person  removing  the  boundary  marks  is  not 
liable  to  be  convicted  under  s.  434,  I.  P.  C. 
Emperor  v.  rambshar,  27  A.  300  =  1  A  L,J. 
619  =  A.W.N.ig04,  264. 

(1067) — S.  145— Apprehension  of  a  breach  of 
the  peace —  Order  m  writing,  absence  of — 
Effect- — Where  a  Magistrate  has  recorded  no 
order  in  writing  undsr  s.  145.  stating  the 
grounds  of  his  being  satisfied  that  a  dispute 
likely  to  cause  a  breach  of  the  peace  exists 
conoerning  immoveable  property,  his  proceed- 
ings are  not  such  as  are  justified  by  ch.  XII  of 
the  Code,  and  may  be  set  aside  in  revision  as 
entirely  vsrithout  jurisdiction.  BISHAN  LAL  v. 
Chajju,  2  A.L.J.  272.  [D.,  4  A.L.J.  91  =  A. 
W.N.  1907,  50  =  5  Cr.  L.J.  117.] 

(1068)  — S.  14.5  ~  Grounds  for  holding  existence 
of  likelihood  of  breach  of  the  peace — Power  of 
High  Court  to  examine  the  ground— Proceed- 
ings founded  on  Police  Report. — The  High  Court 
should  not  ordinarily  examine  whether  the 
grounds  upon  which  the  Magistrate  was  satis- 
fied of  the  existence  of  a  likelihood  of  a  breach 
of  the  peace  aSord  a  reasonable  ground  for  his 
conclusions,  (22  W.R.  Cr.  79,  '25  W.R.  Cr.  82, 
20  C.  513,  Diss.)  It  is  essential  for  the 
assumption  of  jurisdiction  under  s.  145,  that 
the  Magistrate  should  be  satisfied,  either  from 
a  police  report,  or  from  other  information  that 
there  is  a  likelihood  of  a  breach  of  the  peace. 
He  ought  not  to  take  action  upon  a  mere 
expression  of  opinion  by  the  police,  but  should 
have  a  statement  of  facts  before  him  so  that  he 
may  form  his  own  opinion  and  be  satisfied  as 
to  the  necessity  or  otherwise  for  the  initiation 
of  proceedings  under  the  section,  A  reference 
by  the  Magistrate  in  the  initial  order  to  a  police 
report,  which  clearly  sets  out  the  likelihood  of 
a  breach  of  the  peace,  is  a  sufficient  st*tement 
of  the  reasons  for  his  being  satisfied  of  the 
existence  of  a  dispute  likely  to  cause  such  breach 
of  the  peace.  But  the  police  report,  upon  which 
the  Magistrate  bases  his  initial  order,  should 
contain  a  statement  of  facts  from  which  the 
Magistrate  may  be  satisfied  of  the  existence  of 
a  likelihood  of  a  breach  of  the  peace.  But 
there  is  no  inflexible  rule  that  the  police  report 
must  show  that  the  disputing  parties  are 
actually  assembling  men  or  doing  other  specific 
overt  acts.  No  rule  can  be  laid  down  so  as  to 
specify  the  sufficiency  of  the  materials  upon 
which  he  takes  action,  but  he  must  form  his 
own  judgment  and  not  proceed  upon  a  mere 
expression  of  opinion  by  the  police.  KUDADA 
KinkarRoyv.  Danesh  Mir,  33  C.  33  =  10  C. 
W.N.  257  =  2  C.L  J.  271  =  2  Cr.  L  J.  670,  F.B. 
(6  C.  835,  28  G.  446,  2  C.L.J.  259,  9  CW.N. 
1065,  F.) 

(1069) — S-  145 — Question  of  possession- -Evi- 
dentiary value  of  decrees  of  Civil  Court  and 
orders  of  Criminal  Courts — Action  under,  when 
could  be  taken — Interference  by  High  Court. — 
The  question  of  possession  under  a.  145  has   to 
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be  determined  with  reference  to  a  specified 
point  of  time;  upon  this  question,  every  pre- 
vious decree  of  a  Civil  Court  or  order  of  a 
Criminal  Court  is  not  conclusive  ;  the  eviden- 
tiary value  to  be  attached  to  such  decree  or 
order  must  depend  upon  the  circumstances  of 
each  particular  case.  (26  C.  625,  32  C  796  5 
C.W.N.  563,  8  C.W.N,  719,  R.).  To  justify  a 
Magistrate  to  institute  initiatory  proceedings 
under  the  section,  it  is  not  essential  that  the 
dispute  should  be  of  a  character  which  renders 
a  breach  of  the  peace  imminent.  It  is  suffici- 
ent if  there  be  a  likelihood  of  a  breach  of  the 
peace.  (4  C.  650,  23  C.  446,  R.;  7  CL.R.  352 
7  C  385,  F.)  [R.,  1  S.L.R.  50.  Cr.]  The 
High  Court  will  not  interfere  under  s.  15  of  the 
Charter  Act,  unless  it  is  satisfied  that  the 
person  who  seeks  its  interference  has  been  pre- 
judiced by  the  proceedings  of  the  Courts  below. 
Where  an  initial  order  under  s.  145  does  not  set 
out  sufficient  facts  to  justify  an  apprehension 
of  a  breach  of  the  peace,  the  High  Court  is  not 
bound  to  set  aside  the  proceedings  under  the 
section,  when  it  is  proved  that  a  breach  of  the 
peace  was  likely  at  the  date  of  the  initial  order. 
KULADA  KINKAR  ROY  V.  DANESH  MIR,  33  C, 
33,  P.B.  =  10  C.WN  257  =  2  C.L.J.  271  =  2  Cr 
L.J.  670,  F.B.  (6  C.  835,  23  C  557.  8  C.W  N* 
590,  Diss.;  9  C.W.N.  1046,  25  W.R.  Cr.  74  i 
CL.R.  483,  20  G.  520,  23  C.  557,  22  w'r 
Cr.  81,  1  Q.B.   552,  R.) 

(1070)— S.  U5— Grounds  to  satisfy  Magistrate 
as  to  necessity  of  taking  proceedings— Omission 
to  state  grounds  —Reference  in  the  order  to  police 

report  whether  substantial  compliance  with  law. 

An  initial  order  made  by  a  Magistrate  under 
s,  145.  ci.  1,  of  the  Code  of  Criminal  Procedure, 
is  not  defective,  because  it  is  not  self-contained 
and  does  not  state  in  express  terms  the  grounds 
upon  which  he  is  satisfied  that  a  dispute  likely 
to  cause  a  breach  of  the  peace  exists,  when  such 
grounds  appear  in  the  police  report  on  which  the 
order  is  founiJed  and  to  which  it  makes  re- 
ference. [F.,  32  G.  1093  =  2  G  L.J.  280  17  M 
L.J.  449  ;  R.,  1  S.L.R.  50,  Cr..  5  G.L.J.  611.]  It 
is  a  substantial  compliance  with  subs.  1  of  s.  145 
of  the  Code  of  Criminal  Procedure  to  refer  in  the 
initial  order  to  the  police  report  upon  which  the 
order  is  based,  when  such  police  report  states  the 
grounds  of  the  existonce  of  a  likelihood  of  a 
breach  of  the  peace  KHOSH  MahomAD  SirkaR 
V.  Nazir  Mahomed.  33  C.  352  =  9  OWN 
1065  =  2  C  L.J.  259.  F.B.  =2  Cp.L.J  637  (13 
C.  175,  20  C.  513,  Appr.)  [F.,  33  C.  33  =  10  0. 
W.N.  257  =  2  G.L.J.  271  =  2  Cr.L.J.  670;  R.  4 
M.L.T.  213,  8  Cr.L.J.  170  ;  Disc,  36  M.  275  = 
23  M,L.J.  499  =  12  M.L.T.  439  =  1912  M  W.N 
1154  =  17  Ind.  Gas.  65  =  13  Cr.L.J.  753,] 

(1071  to  1077)— S.  U5-Finding  as  to  posses- 
sion essential— Civil  Court's  view,  whether  con- 
clusive.— The  decision  of  a  Civil  Court  on  the 
question  of  possession  is  not  conclusive  in  pro- 
ceedings under  s.  145,  Crim.  Pro.  Code,  The 
Magistrate  must  arrive  at  his  own  finding. 
Annasawmt  AIYANOAR  v.  Muthukumara. 
PiLLAl,  15  Cr.L.J.  663  =  25  Ind.  Cas.  991. 
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(1078) — S,  lib-Order  under,  when  justified. — 
An  order  under  s.  145  is  to  be  justified  only 
when  there  is  an  immediate  dangpr  of  a  breach 
of  the  peace.  JANU  ManJHI  V.  MANIRUDDIN, 
8  C.W.N.  590.  [Diss.,  33  G.  33  =  10  C.W.N. 
257  =  2  Cr.L.J.  670  =  2  C.L.J.  271.] 

(10791— S.  Ub— Scope  o/— Jalkar.— S.  145 
gives  the  Magistrate  power  to  institute  proceed- 
ings, vphen  he  finds  that  a  dispute  likely  to  cause 
abreach  of  the  peace  exists,  concerning  any  land 
or  water  or  the  boundaries  thereof  within  the 
local  limits  of  his  jurisdicion.  Where  a  jalkar, 
the  subject  of  a  proceeding  under  s.  145,  is 
situate  partly  within  and  partly  without  the 
local  limits  of  a  Magistrate's  jurisdiction,  the 
order  of  the  Magistrate,  with  regard  to  that 
portion  which  lies  outside  it,  is  ultra  vires.  If 
the  proceedings  have  been  taken  with  regard  to 
the  jalkar  as  a  whole,  the  entire  order  should  be 
set  aside.  KOREAN  MOLL/V  v.  RajA  SRINATH 
ROY,  I  C.L.J.  329  =  2  Cr.L.J.  406.  (290,885, 
F.) 

(1080)— S  145  -  Reasons  for  finding  of  Magis- 
trate, record  of. — A  Magistrate,  who  purports  to 
act  under  .s.  145,  Grim  Pro.  Code,  should  record 
a  finding  that  there  is  a  riispute  likely  to  cause 
a  breach  of  the  peace.  KOLANDAI  NATAKAN 
V.  Karabudda  Savudri,  2  Weir  117. 

(1081)— S.  145  {  =  Crim.  Pro.  Code,  1882, 
S.  lib)— Possession. — The  possession  referred  to 
in  B.  145  means  actual  possession  at  the  time 
the  proceedings  were  instituted,  and  not  at  the 
date  of  the  passing  of  the  Magistrate's  order. 
Possession,  therefore,  though  obtained  by 
wrongful  means  but  complete  at  the  time  of 
inquiry,  must  be  treated  as  actual  possession. 

Queen-Empress  v.  Gauhar  Khan,  5  P.R. 
1897,  Cr. 

(1082) — S.  145 — Dispute  regarding  possession 
of  land — Decree  of  Civil  Court — Duty  of  Magis- 
trate.—The  object  of  s.  145  is  to  enable  a 
Magistrate  to  intervene  and  pass  a  temporary 
order  in  regard  to  ibe  possession  of  the  property 
in  dispute  to  have  efiect  until  the  actual  rights 
of  one  of  the  parties  have  been  determined  by 
a  competent  Court.  It  is  consequently  his 
duty,  when  the  right  has  been  declared  within 
a  time  not  remote  from  his  taking  proceedings 
under  s.  145.  to  maintain  any  order  which  has 
been  passed  by  any  competent  Court  ;  and, 
therefore,  to  take  proceedings,  which  necessarily 
must  have  the  efiect  of  modifying,  or  even 
cancelling,  such  orders,  is  to  assume  a  jurisdic- 
tion which  the  law  does  not  contemplate. 
This  rule  applies,  however,  where  there  is  no 
doubt  whatever  as  to  what  the  Civil  Court  has 
done,  that  is,  where  it  cannot  be  disputed  that 
a  certain  party  has  been  declared  owner  and  put 
in  possession  by  Civil  Court.  In  re  MOTILAL 
HARGOVIND,  6  Bom  L  R.  246-  (26  C  625,  F.; 
25  B.  179  =  2  Bom.  L,R.  88,  R.) 

(1083)— Cnm.  Pro.  Code,  s.  lib— Magistrate, 
jurisdiction  of— Decree  of  Civil  Court— High 
Court's  poioer  of  revision. — A  Magistrate  is  not 
justified  ia  disregarding  the  decree   of  a    Civil 
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Court.  It  is  his  duty  to  uphold  and  carry  out 
that  decree  so  far  as  lies  in  him  to  do  so.  A 
Civil  Court  decreed  redemption  of  a  certain 
share  in  a  zemindari.  The  mortgagee  claimed 
to  remain  in  cultivatory  possession  of  certain 
plots  of  land,  contending  that  the  decree  of  the 
Civil  Court  did  not  afiect  his  rights  as  a  tenant. 
Upon  a  dispute  for  possession  arising  between 
the  tenant  and  the  mortgagor's  representative, 
held,  that  the  Magistrate  had  jurisdiction  to 
pass  an  order  under  s.  145.  and  that,  therefore, 
the  High  Conrt  could  not  revise  his  order. 
BALDEO  Baksh  Singh  v.  raj  ballam 
SINGH,  2  A.L.J.  274  =  2  Cr.  L.J.  236.  [R..  31 
A.  150  =  6  A.L.J.  113  =  9  Cr.  L.J.  382  ;  Cons., 
1   Ind.   Gas,  762.] 

(1084)  — S  145 — Decree  for  possession  by  Civil 
Court—  Effect  of. — An  order  of  a  Magistrate 
under  s.  145  is  meant  to  be  only  a  temporary 
or  tentative  or'^e^,  and  is  to  be  operative 
so  long  only  as  the  rights  of  the  parties  are  not 
determined  by  a  Civil  Court.  Where  the  rights 
of  parties  have  b'en  determined  by  a  Civil  Court, 
the  Magistrate  is  not  competent  to  ignore  the 
decree  of  the  Civil  Court.  Where  delivery  of 
possession  was  given  by  a  Civil  Court  to  the 
first  party  on  the  9th  September,  and  proceed- 
ings under  s.  145,  Crim.  Pro.  Code,  were  insti- 
tuted by  the  second  party  on  the  3rd  De(?°mber 
and  the  Magistrate  maintained  the  possession 
of  the  second  party,  held,  that  the  Magistrate 
should  have  maintained  the  possession  in 
accordance  with  the  decree  of  the  Civil   Court. 

KuNJA  Behari  Das  v.  khetra  Pal  Singh, 
29  C  208  =  6  C.W.N.  38.  (26  C.  625  =  3  C.W. 
N.  46l.ii.)  [R.,n  Cr.L.J.  655  =  8  Ind.  Gas. 
453  =  3  Bur.  L.T.  74.] 

(1085  to  1087)- S.  145 — Decree  for  possession 
by  Civil  Court,  effect  of. — The  duty  of  a  Crimi- 
nal Court,  in  a  case  under  s.  145,  where  there 
is  a  decree  of  a  Civil  Court  for  possession  in  res- 
pect of  the  disputed  land,  is  to  find  which  party 
held  such  Civil  Court  decree,  and  then  to  main- 
tain that  party  in  possession.  It  is  not  neces- 
sary that  such  decree  must  be  one  for  possession 
as  between  the  parties  to  the  proceedings  under 
s.  145.  GORDON  SiMSv.  JOHURRY  LAL.  5  C. 
W.N.  563  [F..  7G.WN,  U8  ;  D.,33C.  33  =  10 
C.W.N.  257  =  2  Cr.  L.J.  670  =  2  G  L.J.  271.] 

(1088)— S.  14:5— One  party  being  put  in  posses- 
sion by  Civil  Court,  effect  of. — Where  one  of 
the  party  to  a  dispute  regarding  a  land  is 
actually  put  in  possession  of  the  same  by  a  Civil 
Court  as  the  result  of  a  sale  under  the  decree,  it 
is  the  duty  of  a  Criminal  Court  to  uphold  the 
status  of  that  party  as  established  by  the  Civil 
Court.  KRISTA  ALHADINI  DaSI  v.  RADHA 
Syam  PANDAY,  7  C.W.N.  118.  (5  G.W.N. 
563,  F.) 

(1089) — S.  145— Possession  found  by  Crimi- 
nal Court,  nature  of  —Possession  given  by  Civil 
Courts. — In  proceedings  under  ^.  145,  Magis- 
trates have  always  upheld  the  possession  given 
by  the  Civil  Courts  ;  otherwise,  a  person,  who 
had  obtained  a  decree  declaring  his  right  to 
possession  and  had  been  put  in  possession, 
'  might  find  himself  again  forced  to  litigate  his 
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title,  But  the  possession  found  by  a  Criminal 
Court  cannot  be  treated  in  the  manner  in  which 
recent  possession  given  under  a  decree  of  a 
Civil  Court  is  treated  in  cases,  under  s.  145  of 
the  Code.  KEDAB  PRASANNA  LAHIRI  V.  LALIT 
Mandal,  2  C.L.J.  147  =  2  Cr.  L.J. 572. 

(1090) — S.  li:5— Ptirchaser  at  Court  auction — 
Dispute — Joint  Hindu  family  members. — In  a 
proceeding  under  s.  145  with  respect  to  certain 
property  which  had  been  purchased  by  the 
petitioner  at  an  execution  sale,  and  of  which 
possession  had  been  given  by  the  Civil  Court, 
the  opposite  party,  who  were  members  of  a 
joint  Hindu  family  subject,  to  the  Mttakshara 
law  with  the  person  whose  property  was  sold, 
objected  to  the  decree,  on  the  ground  that  only 
the  share  of  the  judgment-debtor  was  affected 
by  the  decree.  Held,  that  as  the  writ  of  posses- 
sion of  the  Civil  Court  showed  that  the  whole 
property  was  delivered  to  the  auction-purchaser, 
it  was  not  open  to  the  Criminal  Court  acting 
under  s.  145  to  adjudicate  upon  the  rights  of 
the  second  party,  and  to  decide  that  the  shares 
in  it,  whatever  they  may  have  been,  could  not 
have  been  included  in  the  delivery  of  possession, 
because  they  were  not  parties  to  the  civil  suit. 
MADHOLAL  BlTHUIi  GAYAWAL  V.  JUG  LAL 
SINGH.  6  C.W.N.  841. 

(1091) — S.  145 — Joint  family — Property  belong- 
ing to  joint  family — Exclusive  possession  of 
member — Jurisdiction  of  Magistrate  —  Title  to 
possession,  joint  or  separate,  foreign  to  inquiry. 
— The  question  whether  the  parties  have  a  joint 
title  to  the  land  is  one  which  the  Magistrate 
cannot  investigate  under  s,  145  of  the  Crim. 
Pro.  Code.  The  only  question  for  him  is 
whether  either  party  has  actual  possession, 
and  if  he  finds  that  one  party  has  actual  pos- 
session of  a  defined  area,  and  the  other  party 
has  not,  he  can  make  an  order  irrespective  of 
the  titles  of  the  parties.  Co-sharers  in  an 
estate  may,  by  express  or  tacit  arrangement,  be 
each  separately  in  actual  possession  of  specified 
and  demarcated  portions  of  the  estate.  In  that 
case,  there  is  nothing  to  prevent  the  application 
of  s.  145.  When  properly  is  found  as  a  fact  to 
be,  not  constructively,  but  actually  in  the  joint 
possession  of  the  parties,  the  section  cannot 
apply.  But  if  it  is  found  that  one  co  sharer  is 
in  actual  possession  and  the  other  is  not,  the 
Magistrate  may  make  an  order  under  s.  145. 
BASANTA  KUMARI  DASI  v.  MOHESH  CHAN- 
DRA Laha,  14  Cr.  L.J.  269  =  19  Ind.  Cas.  541 
=  17  C.W.N.  944  =  40  C.  982.  (11  CW.N.  512 
=  5  Cr.  L.J.  296,  Expl.) 

(1092)-- S.  145 — Omission  to  record  source  of 
infoimation  of  a  likelihocd  of  a  breach  of  the 
peace — Effect  of — Object  of  draioing  up  proceed- 
ing prior  io  notice  under  section. — Where  a 
Magistrate  holds  an  inquiry  in  the  presence  of 
the  parties  and  satisfies  himself  by  inquiry 
that  there  is  a  likelihood  of  a  breach  of  the 
peace,  and  then  directs  proceedinca  under 
s.  145  to  be  taken,  they  are  not  invalid,  merely 
because  the  Magistrate  has  not  stated  the  source 
of  the  information,  the   parties    being   already 
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aware  of  that  in  the  course  of  the  inquiry.  (27 
C.  981,  6  C.W.N.  9'23,  R)  The  object  of  draw- 
ing up  a  proceeding  prior  to  the  issue  of  notice 
under  s.  145  can  only  be  to  inform  the  parties 
of  the  grounds  or  the  information  which  satisfy 
the  Magistrate  that  a  dispute  exists.  SABID 
MONDUIi  v.  LAKSHMI  MONDUL,  7  C  W.N.  599. 

(1093)— S.  U5— Whether  Magistrate  can  con- 
sider dispute  on  its  merits — Magistrate  to  decide 
only  fad  of  possession — Parties,  if  can  be  re- 
quired to  file  written  statements. — A  Magistrate 
IS  not  at  liberty  to  go  into  the  merits  of  the 
claim  of  any  of  the  parties  to  the  dispute  to 
a  right  to  possess  the  subject  thereof.  He  can 
only  decide  the  fact  of  possession  at  the  date  of 
the  order  requiring  them  to  put  in  thtir  state- 
ments. The  parties  cannot  be  called  upon  in 
these  proceedings  to  furnish  a  statement  of  their 
rights,  nor  can  the  Magistrate  take,  as  the  basis 
of  any  action  he  may  fically  decide  upon,  any 
conclusion  at  which  he  may  arrive,  or  at 
which  he  may  have  arrived,  as  to  the  respec- 
tive titles  of  the  parties  In  re  PanDURANG 
GOVIND  PUJARI,  25  B.  179  =  2  Bom.  L.R.  735. 
[R.,  3  Bom.  L.R.  416,  6  Bom,  L.R.  246,  1  S. 
L.R.  50,  Cr.] 

(1094)— S.  lib— Revision  by  High  Court- 
Order  on  merits, — In  a  case  under  s.  145, 
Grim.  Pro,  Code,  when  the  Magistrate  has,  on 
perusal  of  the  written  statements  of  the  parties, 
decided  that  the  possession  of  the  first  party 
was  of  an  agent  and  that  the  second  party  the 
principal  was  entitled  to  possession,  held,  the 
decision  being  on  the  merits,  the  High  Court 
will  not  interfere  in  revision.  VAIDYANATHA 
Iyer  v.  Suppalu  ammal,  1914  M.WN.  795 
=  15  Cr.  L.J.  669  =  25  Ind.  Cas.  997. 

(1095) — S.  145  —  Addition  of  parties,  when 
can  be  made — Fresh  procet  dings,  whether  neces- 
sary— Htgh  Court's  powers  of  interference. — 
Where  parties  are  added  after  the  initiation  of 
the  proceeding  under  the  section,  there  is  no 
necessity  for  a  fresh  proceeding  in  consequence 
of  such  addition,  if  the  party  added  was  con- 
cerned originally  in  tbe  dispute  which  is  the 
foundation  of  the  proceedings.  Up  to  the  time 
of  the  beginning  of  the  inquiry,  parties  may  be 
added.  If  they  are  added  after  it  has  begun,  it 
would  amount  to  an  irregularity.  But  it  would 
not  be  necessary,  in  consequence,  to  initiate  a 
fresh  proceeding,  but  evidence,  previously  taken, 
ought,  if  the  parties  so  added  require  it,  to  ba 
again  taken  in  their  presence.  (24  C,  55  =  1  C. 
W.N.  3,  Overruled.)  \F.,  10  C.W  N.  1095.] 
Only  in  cases  in  which  a  Magistrate  has  acted 
without  jurigdiction,  or  improperly  declined  to 
exercise  his  jurisdiction,  the  High  Court  has 
the  right  to  interfere  with  proceedings  taken  by 
the  Magistrate  under  s.  145  of  the  Crim.  Pro. 
Code.  Krishna  Kamini  v.  Abdul  Jubbar, 
30  C.  155  =  6  C.W.N.  737,  F.B.  [R.,  2  L.B.R. 
239.] 

(1096) — S.  145 — Adding  veto  party — Power  of 
Magistrate. — A  Magistrate  has  not  tbe  power, 
after  recordiog  the  proceeding,  as  he  is  required 
to  do  under  the  first  paragraph  of  the  section,  to 
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add,  in  the  course  of  the  investigation,  any  new 
party  as  concerned  in  the  dispute.  BeNI  SINGH 
V.  Umrao  Mahto,  5  C.W.N.  900.  (1  C.W.N. 
3  =  24  C.  55,  3  C.W.N.  329,  4  C.W.N.  613  =  27 
C  892,  F.) 

(1097)— S.  Ii5— Effect  of  Magistrate's  order 
as  to  possession  on  possessory  suit  before  Mam 
latdcir — Bombay  Act  III  of  1876  {Matnlatdars' 
Courts),  s.  10. — The  fact  that  a  Magistrate  had 
passed  an  order  as  to  possession  under  s.  145, 
Grim.  Pro.  Code,  does  not  deprive  a  Mamlatdar 
of  his  jarisdiction  to  entertain  a  posses !ory  suit, 
for,  the  Magistrate  finds  who  was  in  possession 
on  a  particular  date  and  the  Mamlatdar  decides 
who  was  in  possession  before  such  date.  Na- 
GAPPA    V.    SAYAD   BADRUDIN,   26   B.     3S3=3 

Bom.L.R.  919.  [R.,!  C.L.J.  617  =  12  G.W. 
N.  697.] 

(1098)— S.  lib  — Order  under  section — Re- 
ports and  maps  referred  to  such  orders,  admissi- 
bility and  value  of,  as  evidence — Evidence  Act, 
s.  13.— Orders  of  Magistrates  under  s.  145  are 
admissible  in  evidence  on  general  principles  as 
well  as  under  s.  13,  Evidence  Act,  to  show  the 
fact  that  such  orders  were  made.  This  neces- 
sarily makes  them  evidence  of  the  following 
facts,  all  of  which  appear  from  the  orders 
themselves,  viz.,  who  the  parties  to  the  dispute 
were  ;  what  the  land  in  dispute  was  ;  and  who 
was  declared  entitled  to  retain  possession.  For 
this  purpose  and  to  this  extent,  such  orders 
are  admissible  in  evidence  for  and  against  every 
one,  when  the  fact  of  possession  at  tha  date  of 
the  order  has  to  be  ascertained,  If  the  lands 
referred  to  in  such  orders  are  described  by  metea 
and  bounds,  or  by  reference  to  objects  or  marks 
physically. existing,  these  must  necessarily  be 
ascertained  by  extrinsic  evidence,  i.e.,  the 
testimony  of  persons  who  know  the  locality.  If 
the  orders  refer  to  a  map,  that  map  is  ad- 
missible in  evidence  to  render  the  order  intel 
ligible  ;  and  the  actual  situation  of  the  objects 
drawn  or  otherwise  iudicated  in  the  map  must, 
as  in  all  cases  of  this  sort,  be  ascertained  by 
fextrinsic  evidence.  Rsports  accompanying  the 
orders  or  maps  and  not  referred  to  in  the  order 
may  be  admissible  as  hearsay  evidence  of  reput- 
ed possession.  But  they  are  not  otherwise  ad- 
missible, unless  they  are  made  so  by  s.  13  of 
the  Evidence  Act.  DiNOMONI  Chowdheain 
V.  BROJO  MOHINI  CHOWDHRAIN,  29  C.  187  = 
29  I. A  24  =  6  C.W.N  386,  P.C.  =  12  M.L.J.  83 
=  4  Bom.  L  R.  167  =  8  Sar.  224.  [B.,  30  G. 
155,  F.B.;  Z).,7  0.C.  122.] 

(1099) — S.  145— Persons  claiminq  possession 
of  land  or  portion  of  land — O)nission  to  add  them 
as  parties  when  they  are  not  concerned  in  original 
dispute — Validity  of  proceeding, — Proceedmgs, 
under  s.  145,  are  not  without  jurisdiction  be- 
cause some  person  claiming  to  have  possession, 
in  some  way,  of  the  lands,  or  of  a  portion  of 
the  lands,  in  dispute  had  not  been  made  a 
party,  when  he  was  not  one  of  the  parties  in 
the  dispute  likely  to  cause  a  breach  of  the 
peace,  so  far  as  appeared  from  the  information 
on  which  the  Magistrate  acted,  and  when  such 
person  does  not  appear  and  raise  any  objection. 
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Proceedings  under  s.  145  are  not  without  juris- 
diction, because  some  of  the  parties  are  con- 
cerned with  possession  only  of  a  portion  of  the 
lands  in  dispute.  KRISHNA  Kamini  v.  ABDUL 
JDBBAR.  30  C.  155  =  6  C.W.N.  737,  F.B.  (24  C. 
55,  Declared  obsolete,) 

(1100) — S.  Ii5— Dispute  as  to  land — Report 
by  police  officer  of  a  different  district — Jurisdic- 
tion of  Magistrate. — The  Magistrate  of  one  dis- 
trict can  properly  institute  proceedings,  under 
s.  145,  on  a  police  report  drawn  by  a  police  officer 
of  another  district  in  respect  of  such  portions 
of  the  land  within  his  jurisdiction.  ISHAN 
Chunder  Dass  v.  Garth,  29  C.  885  =  6  C.W. 
N.378.     [F.,1  C.L.J.  329.] 

(1101) — S.  145 — Property  in  dispute — Order 
prohibiting  complainant  from  taking  possession 
— Trespass  on  the  property. — In  the  face  of  the 
order  prohibiting  complainant  from  taking 
possession,  a  trespass  on  the  property  in  his 
possession  cannot  be  sustained.  In  re  SUSAI 
PILLAY.  8 M.L. 1.289  =  8  lad.Caa.  397  =  11  Cr. 
L.J.  644. 

(1102) — S.  145 — Proceedings  under  ch.XIl — 
Summons  cases — Process  against  witnesses — 
Duty  of  Magistrate —  Refusal  to  sum,mon  or 
examine  witnesses — Interference  by  High  Court. 
— It  cannot  be  laid  down  as  a  rule  of  law  that 
proceedings  under  ch.  XII  of  the  Code  should 
be  regarded,  as  to  prooadure,  as  summons 
cases.  8.  145  of  the  Code  enjoins  the  Magis- 
trate "to  receive  the  evidence  proluced  "  by 
the  parties  and  to  take  such  further  evidence, 
if  any,  as  he  thinks  necessary  ;  but  this  does 
not  mean  that  the  parties  shall  produce  their 
own  evidenca,  or  absolve  the  Magistrate  from 
the  duty  of  assisting  the  parties  in  procuring 
the  attendance  of  material  witnesses,  when  it 
is  shown  that  their  attendance  cannot  be  en- 
forced without  such  assistance.  (11  C.  762, 
21  C.  29.  Expl.)  [Diss.,  2  G.L.J.  280  =  32  C. 
1093  ;  F.,  2  C.L.J.  286  (n).]  A  mere  refusal  to 
summon  or  examine  a  particular  witness  or 
witnesses  cited  by  a  party  in  proceedings  under 
ch.  XII,  Grim.  Pro.  Code,  is  not  necessarily  a 
ground  for  interference  by  the  High  Court. 
Each  case  must  be  determined  upon  its  own 
circumstances.  SQRJIA  KANTA  ACHARJEE 
v.  HEM  CHUNDER  CHOWDHRY,  30  C.  508  =  7 
C.W.N.  404. 

(1103) — S.  lib,  proceedings  under — Adjourn' 
ment,  propriety  of —  Witnesses,  processes  to  enforce 
attendance  of,  when  may  be  refused. — A  Magis- 
trate, acting  under  s.  145  of  the  Code,  should 
take  all  the  evidence  that  is  produced  before  him 
on  the  day  originally  fixed  by  him  for  the 
disposal  of  the  proceeding,  and,  unless  he 
considers  it  necessary  for  good  reason  to  require 
further  evidence,  should  decide  then  and  there, 
if  he  can,  which  of  the  parties  was  in  actual 
possession.  Where  the  Magistrate,  on  the 
application  of  one  of  the  parties,  on  the  date 
originally  fixed  for  the  disposal  of  the  proceeding 
under  s.  145,  granted  an  adjournment  and 
issued  summons  on  witnesses  named  by  the 
party,   some  of  whom  did  not  appear  on  the 
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adjourned  date  and  some  of  those  present  were 
not  RxamiDed  by  the  party  calling  them,  and 
the  Magistrate  on  the  applioation  of  the  party 
issued  fresh  summons  and  warrants  for  the 
arrest  of  the  absent  witnesses,  again  adjourning 
the  hearing,  and  none  of  these  witnesses  appear- 
ed on  the  date  so  fixed,  and  the  party  applied 
for  fresh  adjournment  and  the  issue  of  fresh 
prooesses.  Held,  that,  having  regard  to  the 
previous  conduct  of  the  party  concerned  and 
also  to  the  circumstance  that  the  witnesses 
mentioned  could  not  be  found,  the  Magistrate 
acted  rightly  in  refusing  to  issue  fresh  process. 
Held  further — That  the  Magistrate  should  not 
have  granted  any  adjournment  after  the  date 
originally  fixed  for  the  disposal  of  the  proceed- 
ing, as  in  the  present  case  no  adequate  reason 
appears  to  exist  for  granting  such  adjournment. 
Haripada  MANDAL  V,  Sanyasi  Charan 
Biswas,  17  C.W.N.  144  =  18  Ind.  Caa,  264  =  14 
Gr.  L.J.  40  =  17  C.L.J.  610. 

(1104) — S  145 — Witness  —  Process  —  Magis- 
trate-Charter Act  (24  and  25  Vict-,  c.  104), 
s,  15. — la  a  proceeding  under  s.  145  of  the 
Crim,  Pro.  Code,  it  is  not  obligatory  on  the 
Magistrate  to  enforce  the  attendance  of  any 
witness  at  the  instance  of  the  parties.  In  a 
case  where  the  Magistrate  has  acted  in  accord- 
ance with  law,  it  would  require  very  strong 
circumstances  to  justify  the  interference  by  the 
High  Court  under  the  Charter  Act,  s.  15,  and 
it  would  be  necessary  to  show  quite  clearly  that 
the  procedure,  though  right  in  law,  has  in  fact 
amounted  to  an  absolute  denial  of  justice. 
Where  a  party,  in  a  proceeding  under  s.  145  of 
the  Crim.  Pro.  Code,  states  that  four  material 
witnesses  did  not  appear  and  complains  that  the 
Magistrate  did  not  enforce  their  attendance, 
but  it  does  not  appear  what  evidence  these 
witnesses  were  going  to  give  and  there  is  nothing 
to  show  what  efforts  the  party  has  made  to 
procure  their  attendance  :  held,  that  nothing 
like  a  case  of  denial  of  justice  has  been  made  out 
and  that  the  High  Court  could  not  mterfere. 
Harendra  Kumar  Boss  v.  Girish  Chandra 
MiTRA,  7  Ind.  Cas.  798  =  38  C.  24  =  11  Cr.  L.J. 
530.  (32  C.  1093,  2  C.L.J.  280,  2  Cr.  L.J. 
679,  E.) 

(1105)  — S.  145 — Receiver  appointed  by  Court 
— Nature  of  his  possession — Parly  to  proccsdings 
under  s.  145  —Right  to  collect  toll  from  partition- 
ed half  of  market,  dispute  re — Applicability  of 
proceedings  under  section.— When  a  Receiver  is 
appointed  by  the  Court,  his  possession  is  the 
possession  of  the  Court,  and  he  cannot  be  inter- 
fered with  except  with  the  leave  of  the  Court. 
The  Receiver  can  neither  sue,  nor  be  sued, 
without  the  leave  of  the  Court.  He  is  the  officer 
through  whom  the  Court  exercises  its  powers  of 
management.  Such  an  officer  cannot  be  correctly 
described  as  a  "party  interested  in  a  dispute 
likely  to  cause  a  breach  of  the  peace  "  within 
s.  146,  Crim.  Pro.  Code.  Eveaif  such  officer  can 
be  so  described,  there  will  be  no  jurisdiction  in 
the  Magistrate  to  make  any  order  on  him 
under  s.  145,  without  the  sanction  of  the  Court 
appointing    him.     [F.,    30  C.    721.]     Where 
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there  was  a  dispute  about  the  exclusive  right 
to  collect  the  entire  toll  from  one  partitioned 
half  of  the  market,  which  was  alleged  by  one 
party  and  denied  by  the  other,  held  that,  in 
such  a  case,  proceedings  under  s.  145  could  be 
had,  DUNEE  v.  KUMAR  CHUNDRA  KISORE, 
30  C.  593  =  7  C.W.N.  390.  (L.R.  20  Eq.  282.  3 
Mao.  &  G.  104,  20  Beav.  332,  10  C.  1014,  R.) 
[Rel.  oral3  Cr.L.J.  489  =  15  Ind. Cas.  489;D.,  12 
Cr.  L.J.  185  =  9  Ind.  Cas.  1009  =  9  M.L.T.  502.] 

(1106) — S.  145 — Possession  proceedings— Re- 
ceiver not  in  actual  possession — Whether  he  is  a 
necessary  party. — In  an  inquiry  under  s.  145, 
Crim, Pro.  Code,  where  the  real  dispute  is  be- 
tween the  old  tenants  on  the  one  hand  and  the 
new  tenants  on  the  other,  to  whom  the  Receiver 
only  granted  leases,  the  Receiver,  who  is  not  in 
actual  possession,  is  not  a  necessary  party. 
Chinna  VEERANNA  v.  Narayanaswamy 
NAIDU,  9  M.L.T.  S02.  (30  C.  593,  D.) 

(1107) — S.  145 — Receiver — Possession  of  — 
Nature. — The  possession  of  the  receiver  may, 
for  the  purposes  of  s.  145,  be  regarded  as  posses- 
sion, on  behalf  of  the  party  who  should  ulti- 
mately be  found  by  the  Magistrate  to  be  in 
possession,  as  for  purposes  of  limitation  the 
possession  of  the  receiver  is  held  to  be  that  of 
the  party  entitled  to  possession.  ISMAIL 
Gh.^mi  AMMAL  v.  KATINNA  Rowther.  10  M. 
L.T.  573  =  13  iDd  Cas.  215  =  13  Cr  L.J.  23  = 
22  M.L.J.  154.  (26  M.  410.  27  C  785.  R.)  [R., 
15  Cr.  L.J.  509  =  24  Ind.  Cas.  597  =  26  M.L.J. 
208  =  1914  M.W.N.  352.] 

(1108) — S.  H5— Magistrate,  after  receipt  of 
information,  making  as  parties  persons  loho  are 
actually  in    dispute— Omission    to  add  persons 
interested  in  the  subject  matter  of  the  dispute  as 
parties— Jurisdiction    of    Magistrate — 'Parties 
concerned,"  meaning  of  the  expression. — Proceed- 
ings under  s.  145  would  not  be  without  juris- 
diction,    because  the    Magistrate,   on    inform- 
ation before  him,  has  made  as  parties  to  such 
proceedings    only  those    who  are    actually    in 
dispute  and  who  are  likely,  by  such  dispute,  to 
cause  a  breach   of  the  peace,  although,  m  the 
course  of  the  proceedings,   it  is   brought  to  his 
notice  that  some  other  person  is  interested  in 
the  subject  matter  of  the  dispute,!. e.,  is  likely  to 
be  affected  by  the  order  to  be  passed  in  respect 
of  the  possession  of   the  land  in  dispute,  nor  is 
the  Magistrate  bound  to  stay  such  proceedings. 
The  words  "parties  concerned  in  sUch  disputes" 
in    cl.  1,  s.    145,  are    intended  to    indicate  all 
persons  claiming  to  be  in  possession  at  the  time 
of  the  initial  order  under   cl.  (1),  and  not  that 
all  parties  interested  in,  or  claiming  a  right  to, 
the  property    in  dispute    are  entitled    to  be  or 
should  be  made    parties  to  the  proceedings,     A 
claim  merely  to  a  right  to  possession,  as  distin- 
guished from  a  claim  to  be  in  possession,  would 
be  outside  the  scope  of  the  enquiry.    KRISHNA 
KAMINI  v.    ABDUL  JUBBAR,     30  C.  155  =  6  G. 
W.N.  737,  F.B.  {R.,  31  C.  48.)    ■ 

(1109) — S.  14.5— Dispute  as  to  possession  of 
land — Manager  or  agent,  if  order  can  be  made 
in  favour  of. — There  is  jurisdiction,  under  s.l45»' 
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to  make  an  order  in  favour  of  a  person  who 
claims  to  be  in  possession  of  the  disputed  land 
as  agent  to,  or  manager  for,  the  proprietors, 
when  the  actual  proprietors  are  not  residents 
within  the  appellate  jurisdiction  of  the  High 
Court.  Dhondhai  Singh  v.  Pollet,  31  C. 
48  =  7  C.W.N.  825,  F.B.  (7C.'W.N.  208,  Over- 
ruhd  ;  21  C.  916,  Note,  25  C.  423,  D.)  [ii:.,532 
C.  287.] 

(1110) — S.  145 — Partneiship  property — Claims 
of  excluswe  possession  by  a  partner,  as  mana- 
ger,—  Where  there  are  several  partners,  the 
claim  of  one  of  them  to  the  exclusive  possession 
of  the  partnership  property,  as  manager,  is  a 
question  outside  the  purview  of  s.  145,  Crim. 
Pro.  Corie,  Radha  Raman  GHOSE  v. 
BALIRAM  ram,  32  C.  249  =  8  C.W.N.  885.  [R., 
10  C.W.N.  1088.] 

{1111) — S.  145 — Parties  to  the  proceedings — 
Manager  and  not  the  emploi^er  made  a  pirty— 
Validity  of  the  proceeding — Intermittent  en- 
croachment, hoio  affects  title  of  superior  land- 
lord.— Where,  in  a  proceeding  under  s.  145, 
the  Magistrate  makes  the  manager  as  a  party 
instead  of  his  employer,  the  zemindar,  the 
course  adopted  by  the  Magistrate  is  a  mere 
irregularity,  or,  at  most,  an  error  of  law,  which 
does  not  aSect  his  jurisdiction.  W^here  a 
person  claims  no  easement  or  customary  right, 
any  intermittent  encroachment  on  his  part 
does  not  afiect  the  title  or  possession  of  the 
superior  landlord.  BHOLANATH  SINGH  v. 
Wood,  32  C.  287.  (31  C.  48,  16  B.  333,  13  App. 
Gas.  793,  799,  R.) 

(1112)— S.  145 — Delegation  of  questions  as  to 
actual  possession  to  arbitrators,  whether  legal, 
— The  procedure  laid  down  under  s,  145  does 
not  contemplate  that  the  question  as  to  who  is 
in  actual  possession  should  be  delegated,  even  by 
the  consent  of  the  parties,  to  arbitrators  The 
section  directs  the  Magistrate  himself  to  receive 
the  evidence  adduced  by  the  parties  and,  on  a 
coDsidetation  thereof,  to  come  to  a  decision. 
BANWARI     LALL       MUKERJEE      v.     MRIDAY 

Chakravarti,  32  C.  552  =  2  Cr.L. J.  347  =  1  C. 
L.J.  432. 

1113) — S,  145 — Proceedings  under  the  section 
— Applicability  cf  procedure  prescribed  lor  sum- 
tyions  eases — Summons  for  attendance  cf  witnesses 
— Duty  of  Magistrate — Eigh  Court's  powers  of 
interference— Charter  Act  (24  and  25  Vic, 
c.  104),  Si  15. — There  is  no  provision  m  the  Crim. 
Pro.  Code,  which  makes  the  procedure  laid 
down  for  summons  cases,  applicable  to  proceed- 
ings under  s.  145,  and  the  parties  cannot 
ol?iim  it  as  a  matter  of  right  that  the  Magistrate 
should  assist  them  to  produce  their  evidence  by 
issuing  summons  or  other  processes  to  their 
witnesses.  The  powers  of  superintendence 
vested  in  the  High  Court  by  s.  15  of  the 
Charter  Act  should,  in  cases  under  s.  145,  be 
exercised  with  caution,  and  the  High  Court 
ought  not  to  interfere,  unless  it  is  satisfied  that 
the  party  has  been  prejudiced  by  the  proceed- 
ings in  the  Court  below.  TARAPADA  BISWAS 
V.  NURUL  HUQ,  32  C.  1093  =  2  C.  L.J  280  = 
2  Cr.L. J.  679.  (11  C.  76?,.    21  C.  29,  30  C.  508, 
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note,  30  C.  508,  2  C.L.J.  286,  note,  31  C.  685^. 
R  ;  9  C.W.N.  1046,  F.)  [F,,  11  Or.  L.J.  530  = 
7  Ind.  Cas.  798.] 

(1114)  — S.  145 — Omission  to  publish  copy  of 
the  initiatory  order  near  (lie  subject  of  dispute 
— Jurisdiction  of  Magistrate — Powers  of  High. 
Court — Held,  by  the  Full  Bench  (Ghose,  J., 
dissenting). — The  provision  as  to  the  publication 
of  the  order  mentioned  in  sub-s.  3  to  s.  145  is 
directory  and  a  matter  of  procedure  only,  and 
an  omission  to  comply  with  it  does  not  destroy 
the  jurisdiction  of  the  Court,  which  arises  as 
soon  as  the  provisions  of  sub-s.  1  have  been 
complied  with.  The  object  of  publishing  a 
notice  on  the  subject  of  dispute  is  to  reach  ail. 
the  persons  interested  therein,  and,  unless  it  be 
shown  that  some  cne  interested  has  been  mate- 
rially prejudiced  by  the  omission  to  serve  the 
notice,  the  High  Court  ought  not  to  interfere 
under  s.  15,  Charter  Act.  Such  an  omission  is. 
not  an  illegality  which  deprives  the  Magistr-ite 
of  his  jurisdiction.  Per  Ghose,  J.,  dissentien- 
te  '■ — The  procedure  laid  down  in  sub-s.  3  is 
mandatory  and  a  Magistrate  aces  illegally  in 
the  exercise  of  his  jurisdiction  by  omitting  to 
follow  that  procedure.  The  High  Court  in  such 
a  case  may  interfere  under  the  Charter  Act, 
but  it  is  not  obligatory  on  the  High  Court  to 
interfere,  and  it  may  refuse  interference  whea 
no  prejudice  has  been  occasioned  or  is  likely 
to  be  occasioned  by  the  omission.  [F.,  32  C. 
1093  =  2  C.L.J.  280;  B.,  33  C.  352  =  9  C.W.N. 
1065=2  C.L.J.  259,  1  S.L.R.  50,  Cr.]  The 
power  of  superintendence,  which  the  High 
Court  possesses  under  s.  15  of  the  Charter  Act, 
vests  in  it  a  power  somewhat  analogous  to  that 
of  the  King's  Bench  Division  in  the  Supreme' 
Court  in  England  to  interfere  by  Mandamus. 
Buch  power  of  interference  is  discretionary  and- 
ought,  in  relation  to  cases  under  s.  145,  Crim. 
Pro.  Code,  to  be  exercised  with  every  caution. 
If  the  Subordinate  Court  has  proceeded  with 
irregularity,  the  High  Court  wiJl  not  interfere 
unless  some  one  has  been  materially  prejudiced 
thereby ;  if.  however,  the  Subordinate  Court 
has  acted  without  jurisdiction,  the  High  Court 
will  interfere.  SUKH  Lal  SHEJKH  v.  TARA. 
CHAND,  33  C  68  =  2  CLJ.  241  =  9  C.W.N» 
1046  =  2  Cr.L  J.  618.  (9  C.W.N.  909  =  2  Cr.  L. 
J.  569,  8  C.W.N.  590,  Overruled.)  [R.,  33  C. 
33  =  2  C.L.J  271  =  10  C.W.N.  257,  5  C.L.J. 
611.] 

(1115) — S.  145 — Omission  to  record  prelimi- 
nary order  before  summoning  opposite  party — 
Omission  to  affix  copy  on  the  properly  in  dispute 
— Revision— Parties  to  revision. — Held,  that  the 
omission  to  record  preliminary  order  before 
issue  of  summons  to  the  opposite  party  or  to- 
affix  a  copy  of  it  to  a  conspicuous  place  at  or 
near  the  subject  of  dispute  as  required  by  els. 
(1)  and  (3)  of  s.  145,  Crim.  Pro.  Code,  is  not 
fatal  to  the  jurisdiction  of  the  Court  to  proceed 
with  the  case  under  s.  145,  Crim.  Pro.  Code, 
where  an  order  directing  the  parties  to  put  in 
written  statements  has  been  once  recorded  and 
they  have  understood  the  nature  of  the  proceed- 
ings.    Held,  also  that  the  Chief  Court  will  not 
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interfere  on  revision  with  the  order  of  a  Magis- 
trate under  s.  145,  Grim.  Pro.  Code,  where  it 
is  inconvenient  and  unnecessary  to  do  so,  even 
though  such  order  is  based  on  irregular  pro- 
cedure, as  it  is  not  usually  the  practice  of  the 
Chief  Court  to  interfere  on  revision  in  a  Civil 
or  quasi  Civil  case  v?hen  the  party  asking  for 
revision  has  got  a  regular  remedy  at  his  com- 
mand. Held,  further,  that  tho  omission  to  make 
a  joint  owner  of  the  property  a  party  to  the 
revision  is  immaterial,  where  no  mention  is 
made  of  such  joint  owner  in  the  order  of  the 
Magistrate  and  only  one  man  has  been  declared 
to  be  in  possession.  MUHAMMAD  SHARIF  v. 
L.  Dhanpat  RAI,  15  P.W.R.  1914,  Cr.  =  68 
P.L.R.  1914=  15  Cr.L.J.  27  =  23  Ind.  Gas.  487. 
(25  W.R.  47,  B.) 

(1116)— S.  145— Omission  of  Magistrate  to 
give  effect  to  'presumption  arising  from  recently 
publiahtd  record- of  rigJits,  if  a  question  of  juris- 
diction.— The  omission  of  the  Magistrate  in 
making  an  order  under  s.  145,  Grim.  Pro. 
Code,  to  give  effect  to  the  presumption  arising 
from  the  entries  in  a  recently  published  record- 
of-rights  is  not  a  question  going  to  the  juris- 
•diction  of  the  Magistrate,  and  the  High  Court 
cannot  interfere  on  th.it  ground.  CHlNTAMONI 
Jena  v.  Jaqannath  Ramanuja  Dass,  19  C. 
W.N.  123. 

(1117) — S-  145 — Failure  of  one  party  to  file  a 
written  statement — Competency  of  Magistrate  to 
decide  in  favour  of  the  party  filiyig  the  state- 
ment—Power of  Magistrate  to  issue  warrant. — 
In  a  case  under  a.  145,  a  Magistrate  cannot,  on 
the  failure  of  one  party  to  file  a  written  state- 
ment, summarily  pa«s  an  order  declaring  posses- 
sion with  the  party  who  has  done  so,  without 
taking  evidence  in  proof  of  such  statement.  The 
High  Court  set  aside  such  order  of  the  Magis- 
trate and  directed  that  the  case  must  be  tried 
in  accordance  with  law.  [D.,  30  C.  112.]  A 
Magistrate  has  no  jurisdiction  to  issue  a  warrant 
to  compel  the  attendance  of  a  party  in  a  pro- 
ceeding under  s.  145.  KefATULLAH  v. 
Febuzuddin  MIAH,  5  C.W.N.  71. 

(1118)— S.  145 — Joiyit  trial  of  several  matters 
■of  dispute— Legality. — The  joint  trial,  in  one 
proceeding,  of  several  matters  of  dispute  under 
s-  145  would  be  at  most  an  irregularity,  which, 
in  the  absence  of  prejudice,  would  not  vitiate 
the  inquiry.  SaDAR  AU  v.  ABDUL  KarIM, 
5  C.W.N.  710. 

(1119) — S.  145 — Jurisdiction  of  Magistrate  to 
treat  subsequent  proceeding  as  continuation  of 
earlier  proceedings  in  disputes  as  to  immoveable 
property— Jo inder  of  parties— Duty  of  Magis- 
trate.— A  Magistrate  cannot  treat  a  suosequent 
proceeding  as  a  continuation  of  an  earlier  one, 
and  he  cannot  refer  back  to  the  possession  held 
by  one  or  the  other  of  the  parties  upon  the 
date  of  the  earlier  proceeding,  in  determining 
which  of  them  should  be  declared  to  be  in 
possession  on  the  date  of  the  subsequent  pro- 
ceeding. In  a  proceeding  under  s.  145,  Crim. 
Pro,  Code,  it  is  the  duty  of  the  Magistrate  to 
i&ad  out,  ia  the    first  instance,   which    parties 
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are  concerned  in  the  dispute  that  has  arisen, 
and  to  serve  his  order  upon  such  parties,  and, 
when  the  matter  comes  before  him  for  trial,  ho 
should  determine  wbich  of  >^uch  parties,  name- 
ly, the  parties  as  mentioned  in  the  first  para- 
gr-iph  of  s.  145,  Crim,  Pro.  Code,  is  in  actual 
possession.  A  Magistrate  is  entitled  to  allow  a 
third  party  to  come  in  in  the  course  of  the  pro- 
ceeding only  for  the  purpose  of  shewing  that 
no  dispute  likely  to  cause  a  breach  of  the  peace 
really  existed  or  exists.  Quoere: — Whether 
such  third  party  should  be  made  a  party  to  the 
proceeding.  BENI  SINGH  v.  UMRao  MahtO, 
5  G.W.N.  900. 

(1120)  —  S.  145 — Order  in  favour  of  persons, 
some  of  whom  had  no  claim  over  the  property. — 
An  order  under  s.  145  made  in  favour  of 
four  persons,  two  of  whom  claim  no  interest  in 
the  property  in  dispute,  is  bad  for  want  of 
jurisdiction.  RAJah  RAMESWAB  PersHAD 
Narain  Singh  v.  Harbans  Singh.  6  G.W.N. 
104.     [iJ..30C.  155.] 

(1121) —  8.  lio—Dispute  between  tenants — 
Zemindars  whether  necessary  parties — Separate 
disputes,  hoto  to  be  dealt  with. — In  a  proceeding 
under  s.  145  instituted  upon  a  dispute  betweea 
two  sets  of  tenants,  the  omission  to  add  the 
Zemindars  as  parties  to  the  dispute  will  not 
vitiate  the  proceedings,  if  the  Zemindars,  not 
being  concerned  in  the  dispute,  do  not  move  in 
the  matter  themselves.  Although  it  may  be 
desirable  in  proceedings  under  a.  145  to  deal  with 
each  separate  dispute  separately,  it  is  impossi- 
ble to  apply  to  such  proceedings  the  strict  rule 
of  procedure  observed  in  civil  actions.  ManIK 
ManDAL  v.  GOVIND  MandaL,  6  C.W.N.  206. 
(15  C.  31,  16  C  513,  10  C.L.R.  528,  it.). 

(1122) — S-  145 — Dispute  between  tenants  at 
joint  owners — Jurisdiction  of  Magistrate  to  pro- 
ceed under  s.  145. — Certain  land  was  jointly 
leased  to  tenants  by  two  joint  owners  and  the 
former  continued  in  possession  for  several  years 
under  the  lease.  One  of  the  joint  owners  sued 
for  partition  of  his  share  and  obtained  a  decree, 
but  he  did  not  obtain  possession  of  his  share 
under  the  decree,  and  while  the  old  tenants 
were  in  possession  as  before,  some  new  tenants 
forcibly  entered  on  the  land  asserting  that  they 
were  the  tenants  of  only  one  of  the  joint  owners. 
The  Magistrate  acting  under  a.  145,  Crim.  Pro. 
Code,  put  the  old  tenants  in  possession. — Held, 
that  the  Magistrate  did  not  act  withoutjuris- 
diction,  and  that,  though  there  is  no  doubt 
that  the  Court  must  give  effect  to  a  decree 
of  a  Civil  Court  for  partition,  yet  in  this 
instance  the  dispute  not  being  between  the  par- 
ties to  the  decree  but  between  two  rival  sets  of 
tenants,  the  Magistrate  wa;i  right  in  putting 
the  old  tenants  into  possession  of  the  land.  MA 
E  Mya  v.  MaunG  PO  T3AUNG,  8  Ind.  Gas, 
4S3  =  3Bur.L.T.  74. 

(1123) — S.  145 — Landlords  claiming  exclusive 
possession  through  tenants — Rival  claims  set  up 
by  other  landlords  to  exclusive  possession — 
Joint  CO- sharers — Tenant,  possession  in  favour 
of  one,  as  against  others,    if   good, — An   ordec 
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passed  in  favour  of  one  tenant  as  against  other 
persons  setting  up  their  tenancy,  is  a  good  and 
valid  order,  and  it  does  not  transgress  the  princi- 
ple applied  in  (11  C.W.N.  512.  Appl).  Where 
one  set  of  landlords  claims  exclusive  possession 
of  land  through  their  tenants,  and  a  similar 
rival  claim  is  set  up  by  a  difierent  set  of  land- 
lords through  their  tenants,  the  dispute  is  one 
which  comes  properly  within  8.145  of  the  Crim. 
Pro.  Code  ;  and  the  landlords  of  the  tenant  in 
possession  can  recover  the  entire  rent  from  him 
according  to  his  lease.  The  presence  of  the 
rival  tenants  is  necessary.  8RIS  CHANDRA  v. 
FAKIR,  15  C.L.J.  184.     (4  O.W.N.  613,  F.) 

(1124) — S.  145 — Exclusive  possession  claimed 
by  each  set  of  landlords  through  respective 
tenants — One  tenant  setting  up  tenancy  against 
another—  Jurisdiction  of  Magistrate. — An  order 
under  s.  145,  Crim.  Pro  Code,  passed  in  favour 
of  one  tenant  as  against  other  persons  setting 
up  their  tenancy,  is  a  good  and  valid  order 
which  does  not  transgress  the  principle  applied 
in,  as  the  case  is  one  of  exclusive  possession 
claimed  by  each  set  of  landlords  through  their 
respective  tenants  whose  presence  is  necessary. 
GURUDAS  KUNDU  CHOWDHURY  v.  RAI 
KEDAR  NaTH  KUNDU  CHOWDHURY,  12  Cr. 
L.J.  408  =  11  lod.  Cas.  592  =  38  C.  889.  (11  C. 
W.N.  512,  4  C.W.N.  613,  B.) 

(1125)— S.  14.5— hiterferetwe  of  High  Court 
where  necessary — Ejectment  of  tenant  by  Revenue 
authority — Tenant's  unlaioful  obstruction.  — 
The  High  Court  should  not,  except  for  very 
special  reasons,  ioterfere  on  the  revision  side 
in  cases  under  s.  145,  Crim.  Pro,  Code.  But, 
where  the  order  of  the  Court  below  is  so  wide 
of  the  mark  and  so  much  opposed  to  law  and 
justice  alike,  and  the  respondent's  conduct  has 
been  so  lawless  and  high-handed,  that  to  leave 
matters  as  they  are  would  be  an  unsound 
exercise  of  disaretion,  reviaional  power  should 
be  put  in  motion.  Reld,  also,  that  where  a 
competent  Revenue  Officer  rightly  or  wrongly 
decides  that  notice  of  ejectment  has  been 
properly  served  upon  a  tenant  and  actually 
gives  possession  of  the  land  to  the  landlord, 
thereafter  the  former's  only  lawful  course  is  by 
way  of  appeal  or  such  other  lawful  way  to  seek 
the  remedy.  But  by  obstructing  the  latter  in 
any  unlawful  manner,  the  tenant  is  guilty  of  a 
criminal  offence  and  is  liable  to  be  dealt  with 
under  s.  145,  Crim.  Pro.  Code.  SRI  RAM  v. 
Faujdar  SlNGfl,  33  P.W  R.  1912,  Cr.  =  193 
P.L.R.  1912  =  16  Ind.  Cas.  527  =  13  Cr.L  J.  719. 
(1126)— S.  145  {  =  Crim.  Pro.  Code,  1882, 
S..145) — Possession  of  landlord — Tenants. — The 
possession  of  a  landlord  by  receiving  rents  from 
his  tenants  is  "  actual  possession  "  within  the 
meaning  of  s.  145.  NARAIN  DAS  v.  EMPRESS, 
19  P.R.  1884,  Cr.  (18  W.R.  13  Cr..  B.) 

(11271  — S.  145 — Dispute  betioeen  two  land- 
lords— Beceipt  of  rents — Tenants— Magistrate' s 
discretion  to  re-summon  witnesses  at  end  of 
enquiry — Dispute  between  joint  owners. — It  is 
certainly  discretionary  to  the  Magistrate  to 
allow  witnesses  to  be  re-summoned  on  a  petition 
presented  towards  the  end  of  the  enquiry    i^ 
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proceedings  under  s.  145,  Crim.  Pro.  Code» 
Claims  to  collect  rents  can  be  made  the  subject 
of  enquiry  under  s.  145,  and  in  such  enquiries 
the  question  must  always  be  who  was  actually 
collecting  rents  at  the  date  of  the  preliminary 
order.  The  words  "actual  possession  in  dispute 
between  rival  landlords"  need  not  be  taken  to 
exclude  possession  by  the  receipt  of  rent.  The 
person  paying  rent  cannot,  by  attorning  with- 
out notice  to  another,  determine  his  tenancy  or 
deprive  the  original  man  of  his  right  to  collect 
rents.  A  dispute  between  joint  owners  regard- 
ing the  collection  of  rent  is  cognizable  under 
s.  145.  BULKIS  BIVI  V.  NAGOOR  KANNI 
RAWTHER.  1915  M.W  N.  257  =  17  M.L.T.  225 
=  16  Cr.  L.J.  284  =  28  Ind.  Cas.  332. 

(1128) — S.  145 — Successive  defective  police 
reports — Maintainability  of  proceedings  under, 
— Where  proceedings  under  s.  145  weredropped^ 
because  the  police  report  nid  not  contain  the 
boundaries  of  the  lands  in  dispute  and  where 
fresh  proceedings  were  instituted  on  another 
report  which  did  not  state  that  there  was  any 
apprehension  of  a  breach  of  the  peace,  held, 
that  the  latter  report,  which  was  the  only  re- 
port to  be  considered  in  the  case,  did  not  con- 
tain sufficient  materials  to  give  the  Magistrate 
jurisdiction  under  the  section.  Rai  RADHA. 
Gobind  Rai  Saheb  Bahadur  v.  Gossain 
MOHENDRA  GIR,  6  C.W.N.  340.  [D..  38  C. 
933  =  15  C.L.J.  325  =  12  Cr.  L  J.  407  =  11  Ind. 
Cas.  591.] 

(1129) — S.  145 — Refusal  to  allow  intervention 
of  parly  claiming  interest  in  and  actual  pos- 
session of  land  —  Charter  Act,  s.  15. — Per 
Banerjee,  J: — If  the  Magistrate  refuses  to 
allow  the  intervention  of  a  party  claiming  an 
interest  in,  and  actual  possession  of,  the  sub- 
ject of  dispute,  not  on  the  ground  of  bis  having 
no  such  interest,  but  on  the  ground  of  the  law 
not  authorising  the  addition  of  any  such  party, 
he  declines  a  jurisdiction  vested  in  him  by  law, 
and  his  order  is  open  to  revision  by  the  High 
Court  under  s.  15,  High  Court's  Act  (24  and  25 
Vic,  c.  104).  Krishna  KAMiNi  Chowdhurani 

v.  ABDUL  .7 ABBA R  CHOWDHRY,  6  C.W.N.  737 
=  30  C.  155,  F  B. 

(1130)— S.  145— Crops  C7it  by  Magistrate's 
order — Deposit  of  the  price  in  Court — Civil  suit 
for  damages — Finding  as  to  the  title  of  the 
plaintiff — Magistrate's  order  making  the  deposit 
over  to  the  plaiyitiff— Powers  of  High  Court. — 
Where,  in  a  proceeding  under  s.  145,  the  Ma- 
gistrate ordered  the  cutting  of  the  crops  grow- 
ing on  the  disputed  land,  and  deposited  the 
price  in  the  Court,  and  one  of  the  parties  suing 
for  damages  got  his  title  to  the  crops  recognifed 
by  the  Court,  but  was  refused  damages,  as  the 
act  of  cutting  the  crops  was  that  of  the  Magis- 
trate, held,  that  the  High  Court  had  no  power 
to  interfere  with  the  order  of  the  Magistrate, 
subsequent  to  the  decision  in  the  Civil  suit, 
making  over  the  deposit  to  the  plaintiff,  as  the 
Magistrate  was  not  exercising  any  judicial 
power  in  making  the  order.  ANANDA  PERSAD 
PAL  V.  KHODA  Box  MALLIK,  6  C.W.N.  882. 
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(1131) — S.  14^5—  Revival  of  proceedings-^ 
Fresh  materials. — Whore  proceedings  taken 
under  s.  145  have  been  struck  off,  and  it  is 
intended  to  take  fresh  proceedinps  upon  new 
materials,  it  is  necessary  for  the  Magistrate  to 
record  such  materials  in  his  order  renewing  the 
proceedings.  Manik  v.  AZIMUDDI,  6  C.W.N. 
923.    (20  C.  687,  F.)     [D.,  7  C  W.N.  599.] 

(1132) — S.  145 — Ex  parte  order  in  aproceeding 
under  s.  145 — Taking  of  evidence— Refusal  by 
Magistrate  to  grant  time  for  filing  written  state- 
ment.— Although  a  Magistrate  can  proceed  ex 
parte  in  a  proceeding  under  s.l45,  he  should  take 
some  evidence  to  show  that  the  party  who  is 
present  is  entitled  to  an  order  in  his  favour. 
Eam  Kejsta  Patra  v.  aghore  Naskar,  6 
C.W.N.  923. 

(1133) — S.  145— Order  passed  tvitJiout  evidence 
irregular, — An  order  under  y.  145,  on  the 
written  statement  of  one  of  the  parties  and 
upon  the  failure  of  the  other  party  to  file  it, 
without  some  evidence  on  the  part  of  the  party 
filing  the  statement  in  support  of  it,  is  without 
jurisdiction.  A  Magistrate  has  a  discretion  to 
refuse  an  application  for  time  to  file  a  written 
statement.     GoBiND     Chandra     Chakra- 

BUTTY  v.  NIBARAN  CHANDRA  BHUTTACHAR- 
JI,  8  C.W.N.  642. 

(1134)— S.  145— Order  under  the  section 
based  on  a  decree,  without  exatni^iation  of 
witnesses. — Where  a  Magistrate,  considering 
that  a  decree  in  favour  of  one  of  the  parties  was 
conclusive  on  the  question  of  possession,  refused 
to  receive  the  oral  evidence  ofiered  by  the  other 
party,  held,  that  the  Magistrate  did  not  act 
properly  in    so  doing.     LOWSEN    SANTAL    v. 

Kali  Charan  Santal,  8  C.W.N.  719. 

(1135) — S.  145 — Magistrate's  order  vAthout 
giving  the  parties  opportumtv  to])rcduce  evidence 
— Illegality  of  the  order — Revision, — An  appli- 
cation was  made  to  a  Magistrate  to  take  action 
under  s-  145,  Crim.  Pro.  Code  No  preliminary 
order  was  recorded  by  the  Magistrate.  The 
Magistrate  visited  the  place  in  dispute,  called 
upon  the  parties  to  put  in  statements  of  their 
cases  and,  without  allowing  either  side  to 
produce  evidence,  passed  orders.  He  did  not 
at  all  decide  who  was  in  possession  when  he 
started  the  proceedings :  Held,  that  the  proce- 
dure adopted  by  the  Magistrate  was  prejudicial 
to  the  parties,  and  his  order  ought  to  be  set 
aside.  JHABBA  v.  DALCHAND,  13  Cr.L.J. 
296  =  14Ind.  Ca8,  760.  [R. ,  14  Cr.  L.J.  495  = 
20  Ind.  Cas.  751  =  11  A.L.J.  696.] 

(1136)  —  S.  145 — Proof  of  service  of  notice — 
Order  under  section,  when  justifiable. — Where 
one  of  the  parties  to  a  proceeding  under 
s.  145  denies  the  service  of  an  order  under 
3.  145  (1),  the  written  return  of  the  serving 
peon  is  not  a  sufiicient  proof  of  the  service.  [JR., 
33  C.  33  =  10  C.W.N.  257  =  2  C.L.J.  271-] 
Where  a    Magistrate    passed  an  order  under 
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8.  145  in  a  very  summary  manner,  examining 
only  a  person  who  was  not  a  witness  of  either 
of  the  parties,  held,  that  the  order  was  bad. 
JOGENDRA  NATH  RAI  V.  ABU  SHAIKH.  8  C. 
W.N.  719. 

(1137)— S.  lib— Refusal  of  process  against 
witness — Final  order  withotit  jurisdicuon. — 
Where,  in  a  proceeding  under  s.  145,  Crim. 
Pro.  Code,  the  petitioner  applied  for  summons 
against  a  witness,  a  Sub-Inspector  of  Police, 
and  the  Magistrate  made  an  order  that  the 
Sub-Inspector  was  to  appear  with  his  diaries, 
but  on  the  date  on  which  the  case  was  to  be 
heard  the  witness  did  not  appear,  and,  on  the 
petitioner  again  applying  for  summons  against 
him,  the  Magistrate  rejected  the  application 
remarking  that  the  application  was  vexatious, 
and  ultimately  passed  the  final  order  under 
8.  145,  Crim.  Pro.  Code.  Held,  that  the  order 
under  s.  145,  Crim.  Pro.  Code,  was  made  with- 
out jurisdiction.  Gaijuddi  HOWLADAR  v. 
AINUDDI  HOWLADAR,  18  C.W.N.  94  =  13  Cr. 
L.J.  79  =  22  Ind.  Cas.  431. 

(1138)— S.  \^6— Recording  evidence,  when 
necessary — Admission  by  vakil. — Although  it  is 
necessary,  ordinarily,  to  record  evidence  in  a 
case  under  s.  145,  before  passing  final  orders,  it 
cannot  be  said  that  it  is  indispensable  to  do 
so  when  the  case  is  completely  given  up  by  the 
opposite  party.  An  admission  by  the  party's 
legal  practitioner  is  sufficient  for  that  purpose. 
HURO  MOHAN  SARDAR  V.  GOBIND  SAHU, 
7C.W,N.  351.       [D.,  30  C.  918.J 

(1139) — S.  lib— Order  in  favozir  of  a  manager 
—  Ltgality. — An  order  under  s.  145  in  favour 
of  the  manager  of  an  indigo  concern  is  with- 
out jurisdiction.  Jhabu  SINGH  V.  Ruther- 
ford, 7  C.W.N.  208.  [Overruled,  7  C.W.N. 
825  =  31  C.48.] 

(1140) — S.  145 — Reference  to  arbitratiori — 
Duty  of  Magistrate. — Where,  on  the  request  of 
the  parties  to  a  proceeding  under  s.  145,  the 
Magistrate  referred  the  question  of  possession 
for  the  decision  of  an  arbitrator,  held,  that  the 
Magistrate  ought  to  take  the  findirg  of  the 
arbitrator  into  consideration  in  bringing  the 
proceedings  under  s.  145  to  their  proper  legal 
termination.      TARAMONI    CHAUDHURANI    v. 

Gyanendra  Mohan  Chaudhuri,  7  CW.N. 
461. 

(1141) — S.  145 — Dispute  as  to  tossession  of 
land — Civil  suit  regarding  the  same  land,  effect 
of — Jurisdiction  of  Magistrate.-  A  Magistrate, 
under  s.  145,  has  power  to  intervene  and  pass  a 
temporary  order  in  regard  to  the  po?seesion  of 
the  land  in  dispute  only  until  one  or  other  of 
the  parties  applies  for  or  obtains  a  determina- 
tion of  his  rights  in  a  Civil  Court.  If  one  of 
the  parties,  by  bringing  a  suit  for  the  recovery 
of  possession  admits  that  the  other  party  is  in 
possession,  there  is  no  question  to  decide  in  a 
proceeding  under  s.  145.  If  the  Magistrate 
thinks  it  necessary  that  be  should  take  steps  to 
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preserve  the  peace,  it  is  open  to  him  to  take 
proceedings  under  the  provisioa  of  the  law 
other  than  s.  145.  As  a  proceeding  under 
s.  145  drawn  up  by  a  Magistrate  gives  him 
jurisdiction  to  determine  the  question  of  pos- 
session of  th9  land  in  dispute,  so,  in  that  pro- 
ceeding, he  is  bound  to  ascertain  and  define  the 
land  in  dispute  and  had  no  jurisdiction  to 
determine,  under  that  proceeding,  a  dispute 
regarding  lands  which  are  not  covered  by  it. 
Amriteshwaei  Debi  v.  Darpa  Narain 
Das,  7  C.W.N.  558. 

(1142) — S  145— Decree  of  Civil  Court  not 
inter  partes — Possession  under  such  decree — 
Jurisdiction  of  Magistrate  to  declare  opposite 
patty's  possession. — Where  the  first  party  was 
put  m  possession  of  disputed  property  under  a 
decree  of  a  Civil  Court,  which  was  not  one 
against  the  second  party  :  Held,  that  a  Magis- 
trate had  jurisdiction,  in  a  proceeding  under 
s,  145  of  the  Orim.  Pro.  Code,  to  declare  the  pos- 
session of  the  second  party.  JOGABANDHU 
SHAHA  V.  RAJ  KUMAR  ROY  CHOWDHURY,  13 

Gr.  L.J.  583  =  15  Ind.  Gas.  999. 

(1143) — S.  145 — One  of  the  parties  not  know- 
ing the  place  of  trial— Oraer  under  section,  valid- 
ity of. — Where  one  of  the  parties  to  a  proceed- 
ing under  s.  145  was  not  able  to  ascertain,  where 
the  Magistrate,  who  had  been  movmg  about 
from  place  to  place,  was  holding  his  camp  and 
so  failed  to  procure  the  attendance  of  his  wit- 
nesses for  the  trial,  held  that  an  order  directing 
the  other  party  to  continue  in  possession  was 
bad.      KALINATH  MISTRI  v.    ABHOY  BEPARI, 

7  C.W.N.  705. 

(1144) — S.  145 — Notice  of  proceeding  and  copy 
of  order  drawn  up  under  s.  145  (l),  service  of — 
Magistrate' s  duty. — A  Magistrate,  before  pro- 
ceeding under  s.  145,  Crim-  Pro.  Code,  is  bound 
to  satisfy  himself  that  the  notice  of  the  pro- 
ceeding and  the  copy  of  the  order  under  cl.  (1) 
of  that  section  drawn  up  by  him  were  duly 
served  upon  the  party  alleging  non-receipt  of 
the  notice.  SRIPATI  CharaN  Mundlb  v. 
Ram  Kumar  Bagdi,  8  C.W  N.  76. 

(1145) — S,  145 — Costs  incurred  in  giving  evi- 
dence in  proceedings  under  the  section — Suit  for 
such  costs. — The  order  of  a  Magistrate  refusing 
to  give  a  witness  the  costs  incurred  by  him  in 
appearing  to  give  evidence  before  him  in  pro- 
ceedings under  s.  145,  Crim.  Pro.  Code,  and  re- 
ferring him  to  a  Civil  Court,  will  not  operate  as 
res  judicata  in  bar  of  a  suit  in  the  Civil  Court 
for  such  costs.  NEMAI  CHUNDR\  GHOSE  v. 
AJAHAR  CHOWDHURY,  8  C.W.N.  178.  [B., 
(1810)  13  East's  Repts.  of  Cas.  15,  (1850)  5 
Exchequer  Report,  955.] 

(1146) — S.  14.5— Final  order — Award  of  costs 
— Bill  of  costs  presented  by  party— Magistrate's 
direction  to  tax  costs  atid  include  the  same  — 
Failure  of  the  office  to  do  so— Death  of  successful 
party — Application  by  his  son  to  hava  the  costs 
taxed — Sustainability-  Magistrate's  successor  in 
office-Competency  to  pass  order — Legal  represen- 
tative-Magisterial proceedings. — la  proceedings 
under  a.  145,  Crim.  Pro.  Code,  the  Sub-division- 
al Magistrate  passed  a  final  order  directing  the 
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counter-petitioners,  among  other  things,  to  pay 
the  petitioner's  costs.  Within  three  days  alter 
the  order,  two  memoranda  for  taxing  costs  were 
put  into  the  Court  by  the  petitioner.  The 
Magistrate  passed  an  order  directing  the  inclu- 
sion of  the  costs.  But  through  some  negligence 
in  the  Magistrate's  office,  costs  were  not  actual- 
ly taxed.  Nearly  three  years  later  the  peti- 
tioner's son  applied  to  the  Magistrate's  suoces- 
sor-in-office  for  costs  being  assessed,  the 
petitioner  having  died  in  the  interval-  The 
son's  application  was  rejected.  Held,  that  the 
application  by  the  son  is  sustainable  and  he  is 
entitled  to  have  the  costs  assessed.  The  Code  of 
Criminal  Procedure  contains  no  special  pro- 
visions for  bringing  on  record  representatives  of 
the  deceased  parties.  All  that  the  Court  haste 
see  is  that  the  appeal  or  application  has  not 
abated  by  reason  of  the  death  of  one  of  the 
parties.  Held,  also,  that  the  successor  of  the 
Magistrate  who  decided  the  case  has  jurisdic- 
tion to  assess  the  amount  of  costs.  (23  C  37, 
21  C.  609,  22  C.  334,  387,  B.)  Per  Sadasiva 
Jyer,  J. — Courts  should  always  lean  in  favour 
of  that  view  of  the  law  which  would  enable  a 
party  who  has  got  an  order  in  bis  favour  to 
obtain  the  fruits  of  that  order,  and  not  in  favour 
of  highly  technical  objections  which  render  the 
Court's  order  infructuous  and  a  more  piece  of 
waste  paper,  Courts  have  power  within  reason- 
able limits  to  invent  rules  of  procedure  for  this 
purpose,  when  the  legislature  has  not  enacted 
such  rules,  unless  the  legislature  prohibits  them 
from  doing  so.  SUBBIAH  SERVaI  v.  CHOKKA- 
LINGA  THEVAN,  16  M.L.T.  248  =  1914  M.W. 
N.  790  =  27  ML  J.  613  =  15  Cr.  L.J.  676  =  25 
lad.  Caa.  1004. 

(1147) — 3.  Ii5— Partition  suit — Declaration 
that  property  is  joint  —  Order  under  section, 
when  to  oe  made, — Where  the  Civil  Court,  in 
which  a  suit  for  partition  is  pending,  had  de- 
clared certain  properties  to  be  joint,  and  order- 
ed partition  to  be  efiected,  the  properties  must, 
until  the  jointness  is  disturbed  by  actual  parti- 
tion in  the  suit,  be  treated  as  having  been 
declared  by  the  Civil  Court  to  be  joint  proper- 
ties. No  order  such  as  is  contemplateu  by 
s.  145,  Crim.  Pro  Code,  can  be  made  in  such 
a  case.  DharANI  KANTA  LAHIRY  CHOW- 
DHURY V.  GIRIJA  KANTA  LAHIRY  CHOW- 
DHURY, 8  C.W.N.  485.      IB.,  10  C.W.N.  1088.] 

(1148) — S.  lib— Order  by  Magistrate  lender — 
Omission  to  expressly  state  the  grounds  for  the 
order — Beference  by  Magistrate  to  a  petition 
containing  such  grounds,  effect  of. — In  au  order 
made  under  s,  145  (1)  of  the  Code,  the  Magis- 
trate omitted  to  state,  in  detail,  the  grounds 
for  his  conclusion  that  there  was  a  likelihood  of 
a  breach  of  the  peace.  It  was,  however,  re- 
corded by  the  Magistrate  that,  upon  informa- 
tion received  by  him  and  upon  the  petition 
presented  by  one  of  the  parties  to  the  proceed- 
ings, it  appeared  there  was  a  likelihood  of  a 
breach  of  the  peace  and  there  was  no  denial  of 
the  same  by  the  counter-petitioners.  Held, 
that  there  was  substantial  compliance  with 
s.  145  (1)  of  the  Code  and  that  there  was  no 
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irregularity  which  would  aSact  the  validity  of 
the  order.  SAYID  MAHOMED  GHOUS  SAHEB 
V.  SaYID  KHADIB  BADSHAW  SAHEB,  16  M. 
L.J.  148  =  3  Or.  L.J.  487.  [R.,  30  M.  54S  =  3 
M.L.T.  18  =  7  Cr.  L.J.  28  =  36  M.  275  =  13  Or, 
L.J.  753-23  M.L.J.  499  =  12  M.L.T.  439  = 
(1912)  M.W.N.  1154  =  17  Ind.  Gas.  65.] 

(1149)— S.  145— Cri«j.  Pro.  Code,  1861, 
ss.  318  and  319  —Jurisdiction  oj  Civil  Courts  as 
to  dispossession — Case  where  the  bearing  of 
ss.  318  and  319,  Crim.  Pro. Code,  IBGl,  with  re- 
gard to  cases  of  dispossession  and  the  jurit-dio- 
tion  of  the  Civil  Courts  illustrated.  KHAJAH 
Enaetoollah  Chowdhry  v.  KISHEN  Soon- 
DUR  Surma,  8  W.R.  386. 

(1150)— S.  145  (  =  Crim.  Pro.  Code,  1872. 
s.  530) — Order  based  upon  evidence  recordei  by 
another  Magistrate— Legality. — An  order  under 
s.  145,  in  regard  to  possession,  based  upon  evi- 
dence recorded  by  another  Magistrate  ia  illegal. 
High  Court  Proceedings.  i6th  Novem- 
BER1875,  No.  28<!0,  2  Weir  97.  [R  ,  31  M.  82  = 
6  Gr,  L.J.  384=  17  M.L.J.  535  =  3  M.L.T.  108.] 

(1151)— S.  145  (==Crim.  Pro.  Code,  1882, 
s.  145) — Indefinite  order — Amendment. — Where 
the  order  of  a  Magistrate  under  s.  145,  deciding 
that  one  of  the  parties  was  entitled  to  possession, 
did  not  specily  by  metes  and  bounds  the  exact 
portion  of  each  numoer  of  the  lind  to  which 
he  was  entitled  to  possession,  held  that  a  party 
to  the  proceeding  should  apply  to  have  the 
order  amended,  and  that  the  High  Court  would 
not  interfere  on  revision.  BABOO  REDDI  v, 
KULLAPPA  NATTAN,  2  Weir  107. 

(1152)— S.  145 — Poioer  of  succeeding  Magis- 
irate  to  cancel  order  of  his  predecessor. — A 
Magistrate  has  jurisdiction  to  cancel  the  order 
of  his  predecessor  and  to  stay  further  proceed- 
ings. He  has  also  the  power  to  order  the 
restitution  of  the  property  placed,  after  attach- 
ment, m  the  hands  of  a  receiver.  SwAMINATHA 
PlliL.^l  V.  SWAMI  RAYAR,  2  Weir  108. 

(1153) — S,  145 — Possession — Order  of  Crimi- 
nal Court  as  to — I>lon-observance  of  procedure — 
Illegality. — Proceedings  under  the  above  section, 
are  without  jurisdiction,  unless  the  procedure 
prescribed  therefor  is  strictly  adhered  to.  Where, 
therefore,  the  copy  of  the  initiatory  order  was 
neither  served  on  the  parties,  nor  affixed  at  or 
near  the  subject  of  dispute,  and  all  the  parties 
inierested  were  not  heard  or  evidence  taken, 
held,  that  the  proceedings  must  be  set  aside. 
ABDULD.\  Khan  v.  Gdnda.  7  P.R  1907,  Cp  = 
24P.W.R.1907.Cr.  =  71P.L.R.  1908  =  6Cr.L.J. 
113,  (20  0.  520,  27  G.  892,  28  C.  416,  6  C.W.N. 
301,  2  P.R.  1899,  Cr.,  F.B.  Rel.  on.)  IF.,  11 
Cr.  L.J.  422  =  6  Ind.  Gas.  955  =  24  P. W.R.  1910 
Cr,,  11  Cr.  L.J.  61  =  4  Ind.  Gas.  860=11  P.W. 
R.  1909,  Cr.  =  l05  P.L  R.  1909  =  12  P.R.  1909, 
Gr.] 

(1154) — S.  Ii5— Postponement  of  case  sine  die 
—  Solenamah  deciding  right  to  possession  — 
Whether  Magistrate  bound  to  follow.— k  Magis- 
trate has  jurisdiction  to  postpone  a  proceeding 
under  s.  145  of  the  Crim.  Pro.  Code  sine  die, 
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when  he  expected  that  settlement  proceedings 
in  respect  of  the  land  in  dispute  were  soon  to 
commence.  Wnen  a  previous  solenamali  be- 
tween the  pirties  did  not  decide  possession  but 
the  right  to  possession,  the  Magistrate  is  not 
bound  to  act  iu  accordance  with  it  in  a  pro- 
ceeding under  a.  145,  Crim.  Pro.  Code.  GURU 
Das  Hazra  v.  G.  L.  We\thbr.\l,  U  Cr.  L.J. 
7  =  4  Ind.  Gas.  537  =  13  CW.N.  601. 

(1155) — S.  14:5— Procedure. — The  recording 
of  a  proper  order  under  sub-s  1.  s.  145,  is  essen- 
tial to  give  the  Migistrate  jurisdiction  under  the 
section.  Manik  v.  azIMUDDI,  6  CW.N.  923. 
[D.,7  G.W.N.  599.] 

(1156;— S.  145  {  =  Crim.  Pro.  Code,  1872, 
s.  530) — Death  of  one  of  the  parties,  bsfore  the 
termination  of  proceedings — Procedure. — The 
High  Court  refused  to  set  aside  an  order  under 
s.  530,  on  the  death  of  one  of  the  parties,  in 
whose  favour  the  order  had  been  passed,  just 
before  the  termination  of  the  proceedings,  on 
the  ground  that  there  was  another  in  whose 
favour  thiit  order  still  remained,  the  order  being 
in  favoor  of  the  deceased  and  another  person. 
The  High  Court  also  observed  that  it  would 
have  been  more  regular,  had  the  Magistrate 
postponed  the  case  so  as  to  enable  some  repre- 
sentatives to  the  deceased  to  appear.  SreFS- 
MUTTY  RANEE  ANONDOMOYEE  DEBEE  V. 
LUCHMUN  PERSH.^D  GogO,  2  C.L.R.  264. 
\_R.,  21  C.  404.] 

(1157)  — S.  14.5— Attachment  of  a  forest — 
Whether  an  elephant  m  that  forest  can  also  be 
attached  — Who  is  e>ititled  to  the  possession  of  the 
elephant.  —An  elephant  cannot  be  attached 
under  s.  145,  Grim.  Pro.  Code.  When  a  forest 
has  been  attached  under  the  said  section  and 
the  elephant  was  not  removed  from  the  forest 
at  the  time  of  attachment,  prima  facie  the  person 
in  whose  favour  the  final  order  under  s.  145  will 
be  passed  concerning  the  forest,  will  be  entitled 
also  to  the  possession  of  the  elephant  ;  until 
then,  the  attaching  officer  will  be  entitled  to 
take  possession  of  the  animal.  KOCHUNNY  v. 
Manavikb.\ma  Ra.jah,  1912  M.W.N.  540  = 
14  lad.  Gas.  318  =  13  Cr.  L.J.  222. 

(1158) — S.  lio  —Order  under ,  without  enquiry 
as  to  possession — Legality — Siiil  to  set  aside  the 
order — .S.  28  and  «ri.  47,  Limitation  Act  (1877). 
— An  order  under  s.  145.  Crim.  Pro,  Code,  is 
not  ultra  vires,  though  passed  without  taking 
any  evidence  on  the  question  of  possession, 
when  the  person  against  whom  the  order  is 
made  admits  the  possession  of  his  opponent. 
Where  the  Magistrate's  order  is  not  bad  for  want 
of  jurisdiction,  s.  28  and  art.  47  of  the  Limit- 
ation Act  apply  to  a  suit  brought  to  set  aside 
such  an  order.  GanG.^DHARAM  IYER  v. 
Sankarappa  Naidu,  9  M.L.T.  91  =  12  Cr.  L. 
J.  47  =  9  Ind.  Cas.  285. 

(1159)— C/i.  XII,  s.  145— Crim.  Pro.  Code, 
(1861),  ch.  XXII  {ch.  XII  of  the  Code  of  1893) 
— Omission  to  record  a  preliminary  order  setting 
forth  grounds  of  a  likelihood  of  a  breach  of  the 
peace. — The  failure  to    record  a   preliminary 
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order  setting  forth  the  grounds  for  believiDg 
that  a  dispute  likely  to  cause  a  breach  of  the 
peace  exists  between  the  parties  cannot  operate 
as  invalidating  an  order  under  s.  145,  unless  the 
party  against  whom  the  order  is  passed  has  been 
prejudiced  by  the  order.  HIGH  COURT  PeO- 
CEEDIKGS,  9TH  AUGUST  1870,  NO.  1479,  2 
Weir  98. 

(1160)— C^.  XII,  s.  145— Crirw.  Pro.  Code 
1861,  ch.  XXII  (ch.  XII  of  the  Code  of  1998) 
— Possession  cf  trespasser, — The  actual  pcsses- 
sion  intended  in  ch.  XXII  (ch.  XII  of  the 
Code  of  Criminal  Procedure)  does  not  include 
the    cccupaccy    of   a    mere  trespasser.     HIGH 

Court  Proceedings,  9th  January  iR7i, 
No.  35,  2  Weip  99,  Foot-note  =  6  M.H  C.  App. 
13.      [Overruled,  2  \Ve)r  93.] 

(1161)— C/i.  XII,  s.  145  — Dispw/es  relating  to 
immoveable  propirty — Joint  possession — Joint  j 
f,ropcrty — Jcint  lamily—Procttdings  of  son 
against  father — Revision — Want  cf  Jurisdiction 
— Abuse  of  J7irisdiciion — Reslcralicn  nf  posses- 
sion.—  Proceedings  under  ch.  XII  of  the  Crim. 
Pro.  Code  are  not  proceedings  which  can  be 
sent  for  under  s.  435  of  the  Code  by  the  High 
Court,  by  the  Sessions  Judge,  or  the  District 
Magistrate  for  any  of  the  purposes  specified  in 
that  section.  Nor  are  the  proceedings  criminal 
proceedings  in  the  proper  sense  of  the  word, 
(25  B.  179,  R.).  They  can  be  revised  only  by 
the  High  Court  under  s.  439  on  the  ground  of 
want  of  jurisdiction  or  grave  irregularity  in  the 
proceedings  or  non-compliance  with  the  pro- 
visions of  the  Code  amounting  to  an  abuse  of 
jurisdiction.  The  previsions  of  ch.  XII  do  not 
apply  to  joint  possessio-.j  or  joint  property,  nor 
to  moveable  property  other  than  crops  or  pro- 
duce of  land  specified  in  s.  145  of  the  Code.  (23 
C.  80,  R.)  Where  the  Magistrate  misappre- 
hended the  meaning  of  a  party's  statement  and 
refrained  from  enquiring  into  the  question  of 
possession  imperatively  required  by  s.  145  of 
the  Code,  and  prevented  the  party  from  produc- 
ing the  evidence,  held,  that  it  constituted  a 
grave  irregularity  amounting  to  an  abuse  of 
jurisdiction.  Theobject  of  ch.  XII  is  to  prevent 
breaches  of  the  peace  pending  a  settlement  of 
the  rights  ot  the  parties  in  the  Civil  Court. 
The  Magistrate's  jurisdiction  is  ancillary  in  a 
way  to  that  cf  the  Civil  Courts  ;  in  fact,  it  is 
quasi  civil.  In  making  use  of  his  powers  under 
the  section,  the  Magistrate  should  be  guided  by 
this  cardinal  principle.  For  example,  he  can- 
not, acting  on  the  mere  words  of  the  section, 
pass  an  order  m  respect  of  any  property  where 
the  question  of  the  right  to  it  has  been  decided 
by  a  competent  Court  not  long  before  the  time 
of  his  taking  proceedings.  ('26  C.  625,  R.)  Under 
the  Hindu  Law  of  the  Mitakshara  School,  the 
sons  have  no  dominion  over  the  undivided  pro- 
perty of  a  joint  family.  The  father,  as  the  head 
and  manager,  has  alone  that  power,  and  the 
son's  remedy,  if  he  is  dissatisfied  with  the  man- 
agement or  IS  turned  out,  is  a  suit  for  partition. 
The  law  allows  the  son  equal  rights  in  joint  an- 
cestral property,  but  saves  a  deadlock  by  giving 
the   father    the   sole    dominion    until  the  son 
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obtains  partition.  (I  A.  77,  R.)  When  an  order 
passed  under  cb.  XII  is  set  aside  by  the  High 
Court  as  passed  without  jurisdiction,  it  is  the 
duty  of  the  Magistrate  to  restore  the  parties  to 
the  position  in  which  they  were  before  the  order 
was  passed,  as  no  man  ought  to  sufier  wrong 
from  a  Court  of  justice.  DHANI  RaM  v.  BHOLA 
Nath.  133  P.L.R.  1902  =  23  P.R.  1902,  Cr. 

(1162)— C/i.  XII,  s.  U5— Dispute  '.as  to 
possessioti  of  immoveable  property — Evidence  as 
to  title,  adrrAssibility  of. — In  a  proceeding  under 
ch.  XII  of  the  Code  of  Criminal  Procedure,  the 
Magistrate  may,  if  necessary,  take  and  consider 
evidence  of  title  to  enable  him  to  decide  the 
question  of  actual  possession,  but  such  evidence 
should  be  used  only  to  "  supplement  "  evidence 
of  user.  PAN.'^NGANTI  PARTHASARATHY 
Nayanim  Garu  v.  Pallikapu  VENKATA- 
SAMI  Reddi,  6  Ind.  Cas.  398  =  11  Gr.  L.J. 
353  =  8  M.L.T.  104.  (7  C.  46,  8  C.L.R.  645,  6 
C.L.R,  182,  6  Cr.  L.J.  192,  R.) 

(1162-a)— S.  Ii5— Dispute  likely  to  cause 
breach  of  the  peace  not  mentioned  in  notice — 
Pa')  ties  aware — Magistrate — Jurisdiction —  Re- 
vision.— Where  there  is  a  dispute  likely  to  cause 
a  breach  of  the  peace  and  the  parties  are  aware 
of  it,  the  Magistrate  is  not  ousted  of  his  juris- 
diction to  act  under  s.  145,  simply  because  in 
the  notice  issued,  it  is  not  stated  that  a  dispute 
likely  to  cause  a  breach  of  the  peace  exists. 
Ram  Behari  v  Muneshar,  16  Cr.  L.J.  221  = 
27  Ind.  Cas.  848.  (5  Ind.  Gas.  471  =  7  A.L.J. 
53  =  11  Cr.  L.J.  141  =  32  A.  132.  R.) 

(1162-fe)— S.  I'kb—Rent,  collection  of,  dispute 
regarding,  betxveen  lakherajdar  and  putnidar— 
Decision  in  the  absence  of  tenants — Produce  rent^ 
applicability  of  section  ^o.  — The  disputed  land  in 
respect  of  which  proceedings  under  s.  145,  Crim. 
Pro.  Code,  were  instituted  consisted  of  several 
plots  ail  held  by  tenants  on  a  yearly  rent  of 
half  the  produce.  The  parties  to  the  proceedings 
were  the  lakhimjdar  and  the  puttiidar,  the 
dispute  between  whom  was  as  to  the  right  to 
collect  rent.  It  appeared  that  as  regards  some 
of  the  plots  there  was  a  dispute  as  to  what 
tenants  were  in  possession.  Held — that,  as 
regards  the  plots  about  which  there  was  a  dis- 
pute as  to  the  tenants  in  possession,  the  Magis- 
trate should  not  have  passed  any  order  in  these 
proceedings  in  the  absence  of  the  tenants,  be- 
cause they  might  be  very  seriously  prejudiced 
by  an  order  in  favour  of  one  or  other  of  the 
parties  to  these  proceedings.  Held  (as  to  the 
argument  that  s.  145,  Crim.  Pro.  Code,  could 
not  refer  to  a  half-share  of  the  produce) — that 
it  was  true  that,  if  it  was  a  question  of  dividing 
a  hitherto  undivided  share,  the  section  might 
not  apply,  but  in  the  present  case  the  section 
applied,  as  it  was  a  question  of  rent  and  it  eo 
happened  that  the  rent  was  half  the  share  of 
the  produce  ;  but  there  was  no  question  of 
share  s  as  between  the  two  parties  to  the  pro- 
ceeding. Hari  Das  samanta  v.  Abduii 
MOTLEB  MULLICK,  19  C.W.N.  959. 

(1163) — S.  145— If  award  under  section  bars 
possessory  suit— See  ACT  I  OF  1877,  s,  9,  2a 
W.R.  12. 
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(1164)— 8.  145— See  ACT  I  OF  1877,  s.  9,  7  0. 
L.J.  547. 

(1165)— S.  145— See  ACT  XV  OF  1877,  art. 
47,  19  C.  646,  19  W.R.  480,  Cr. 

(1166)— 3.  145— See  BOM.  ACT  III  OF  1876, 
8.  10,  26  B.  353  =  3  Bom.  L.R.  9l9. 

(1167)— S.  145— See  CRIMINAL  TRESPASS, 
2  A.  465,  '2N,W.P.  82. 

(1168)— 3.  145— See  EJECTMENT,  SUIT  FOR, 
4  C.  339. 

(1169)— S.  145— See  JOINDER  OF  PARTIES, 
20  C.  520. 

(1170)— S.  145— Sfi!^  Jurisdiction  OF  Civil 

COURTS.  12  W.R.  199  =  3  B.L.R.  A  C  305,  5 
C.W.N.  71. 

(1171)— S.  145— See  NOTICE,  4  C.  650  =  3  C. 
L.R.  551. 

(1172)— 8.  145— See  REVISION— GENERAL 
Principles,  A.W.N.  1907,  49  =  2  A.L.J.  272  = 
2  Cr.  L.J.  2-22. 

(1173)— 8.  145— See  REVISION  —  JUDG- 
MENTS, defects  in,  A.W.N.  1905,  260  =  3  Cr. 
L.J.  48. 

(1174)— 3.  145— See  Nos.  25,  70,  71,  129, 
574,  587  to  602,  612,  7-il,  928  and  1013  to  1018, 
stipra  and  Nos,  3244,  4564,  infra. 

(1174-a) -Ss.  145,  107,  526—  Proceedings 
under  s.  Ii5— Not  a  'case,'  toithin  meaning  of 
s.  526—  Application  for  transfer  of  such  proceed- 
ings— No  jurisdiction  to  entertain — Proceedings 
under  s.  107 —  Transferability, — A  proceeding 
under  s.  145,  Critn.  Pro.  Code,  does  not  con- 
stitute a  criminal  cause  or  matter,  and  there  is 
no  jurisdiction  under  s.  526,  Grim.  Pro.  Code, 
to  entertain  an  application  for  transfer  of  such 
proceeding.  (24  B.  527.  F.;  26  M.  188,  34  A. 
533.  NotF.)  Obi(er—ProctediDgs  under  s.  107, 
Grim.  Pro.  Code,  are  'criminiil  cases' within  the 
meaning  of  s.  526.  FARID  v.  PiRU,  8  S.L  R. 
213  =  16  Cr.  L.J.  249  =  28  Ind.  Cas.  103.  (18  C. 
W.N.  274,  R.;  154  P. L.R.  1914,  Not  F.) 

(1175)— Ss.  145,  l^i— Public  claiming  ease- 
ment if  may  be  party  to  a  proceeding  under 
s.  145 — Dealaring  the  public  to  be  m  possession, 
effect  of — Joint  possession-  Ousting  of  jurisdic- 
tion of  the  Magistrate -Right  of  the  publii;  to  be 
in  possession  for  one  day  in  the  year  to  perform 
puja,  nature  of — Easement — Constrrictwe  con- 
ditional possession — Proceeding  not  directed  to 
the  decision  of  the  absolute  continuing  possession 
of  either  party  ultra  vires — Prevention  of  breach 
of  peace. — If  the  public  are  declared  under  s.  145, 
Crim.  Pro.  Code,  to  be  in  possession  of  any 
piece  of  land,  then  both  parties  to  the  dispute 
are  included  in  that  term,  and  the  possession, 
therefore,  is  ioint  possession,  and  the  jurisdic- 
tion of  the  Court  under  s.  145,  Crim.  Pro.  Code, 
is  ousted.  Where  one  of  the  parties  to  a  proceed- 
ing under  s.  145,  Crim.  Pro.  Code,  represent- 
ing the  public  claimed  only  the  right  to  worship 
on  the  disputed  land  on  one  day  in  the  year, 
and  the  right  to  make  due  and  proper  prepara- 
tions for  the  holding  of  that  worship  by  erect- 
ing   huts   for  the    purposes  of   holding   puja. 
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Held— the  right  of  such  party  to  be  in  posses- 
sion for  one  day  in  the  year  or  to  take  such 
steps  as  are  necessary  to  prepare  for  the  puja 
is  in  the  nature  of  an  easement  and  not  in  the 
nature  of  possession.  Proceedings  under 
s.  145,  Crim.  Pro.  Code,  are  entirely  without 
jurisdiction,  unless  they  are  directed  to  the 
decision  of  the  absolute  continuing  possession 
of  either  party  until  they  are  ousted  by  the 
order  of  the  Civil  Court.  Advisability  of  taking 
proceedings  under  s.  144,  Crim.  Pro.  Code,  to 
prevent  disturbance  of  peace  considered. 
Manik  Chandra  Chakravarti  v.  Prko- 
NATH  KUAR,  17  C.W.N.  203  =  13  Cr.  L  J.789  = 
1?  Ind  Cas.  533  =  17  O.L.J.  397.  [B.,  27 
M.L.J.  169.] 

(1176)— Ss.  145,  1.46  (  =  Crim. Pro. Cede,  i872, 
ss.  560  ani  531) — Joint  possession—Possession  of 
separate  rooms  in  same  building— Competency 
of  Magistrate  to  pass  orders  under  — Where  it 
was  found  that  each  party  to  the  dispute  was 
in  possession  of  separate  dwelling  rooms  in  the 
same  house,  held,  that  the  Magistrate  was 
competent  to  pass  an  order  that  the  separate 
possession  of  each  party  should  continue. 
Where  a  Magistrate  found  that  the  parties  to 
the  dispute  were  in  joint  possession  of  certain 
rooms  in  which  the  family  documents  and  other 
valuable.^  ware  kept  and  ordered  that  the  rooms 
should  not  be  opened,  except  in  the  presence  of 
certain  public  officers,  held,  that  the  order  was 
not  sanctioned  bv  s.  5.^31  (s.  146).  DeVAJI 
Manalpad  v.  Gotha  Sankara  Valia 
RAJA,  2  Weir  108. 

(1177)  — Ss.  145  and  U6— Attachment  of  cut 
and  stored  crops,  luhether  legal. — The  words 
"crops  and  other  produce  of  land  "  in  subs.  2, 
of  s.  145,  mean  crops  or  other  produce  of  land 
attached  to  the  land  and  not  to  crops  which 
have  been  severed.  Therefore,  a  Magistrate  has 
no  jurisdiction  under  a.  146  to  attach  crops 
which  have  been  cut  and  stored.  RaMZAN  ALI 
v.  Janardhan  Singh,  30  C.  110  =  6  C.W.N. 
881.  [F.,  A.W.N.  1905,  278  =  3  A.L.J.  13  =  28 
A.  266.] 

(1178) — Ss.  145  and  liQ— Possession  delivered 
by  Civil  Court — Dispute  conc(rning  lands  so 
delivered — Attachment  of  land  by  Magistrate, 
legality  o/.  — Where  the  petitioner  was  put  in 
possession  of  certain  lands  in  execution  of  a 
decree  obtained  by  him  in  the  Civil  Court 
establishing  his  right  to  them,  held,  that  a 
Magistrate  was  not  competent  to  pass  an 
order  directing  the  attachmeat  of  those  lands 
under  s.  146  and  it  was  the  duty  of  the  Magis- 
trate to  have  found  possession  in  accordance 
with  the  decree  of  the  Civil  Court.  GUBRAJ 
MARWARI  v.  SHEIK  BHATOO,  32  C.  796  =  2 
Cr.  L.J.  761.  [R.,  33  C.  33  =  10  O.W.N.  257 
=  2Cr.  L.J.  670=2  C.L.J.  271;  D.,  31  M.  416 
=  4  M.L.T.  189  =  8  Cr.  L  J.  392.] 

(1179)— Ss.  145  and  14:6— Dispute  between 
landlords  as  to  possession  of  land— Order  of 
attachment  of  crops  belonging  to  tenants,  vali- 
dity of. — In  a  dispute  between  rival  landlords, 
a  Magistrate  is  not  competent   to  attach  the 
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crops  rin  the  land    belongicg    to    tbe    tenants. 

Denomoni  Chowdhrani  v.  Mozafar  ali 
Khan,  5  C.W.N.  105. 

(1180)— Ss.  145  and  li6— Power  of  Magistrate 
to  mj-ke  order  regardivg  component  parts  of 
the  subject-matter  of  the  dispute. — The  subject- 
matter  referred  to  in  ss.  145  and  146  may  be 
read  as  referring  to  the  whole  or  to  any  com- 
ponent parts  thereof.  If  that  component  part 
ia  distinct  and  separable  from  the  rest,  it  cannot 
rightly  be  held  that,  because  the  Magistrate 
cannot  find  possession  of  one  of  the  component 
parts  of  the  subject-matter  in  dispute  with 
either  patty,  he  is  bound  to  attach  the  whole, 
although  that  component  part  is  disiinot  and 
separable  from  the  rest.  If  the  subject-matter 
in  dispute  is  indivisible,  and  must  be  dealt  with 
as  a  whole,  it  must  be  dealt  with  in  such  a 
way  as  to  make,  in  regard  to  it,  one  order  either 
under  s.  145,  or  s.  146  of  the  Code,  as  the  cir- 
cumstances may  require.  SADAR  ALI  v. 
ABDUL  KARIM,  5  C.W.N.  710. 

(1181)— Ss.  145  and  l'i6— Attachment  under 
s.  146—  Written  statements,  failure  to  file  in  time 
— Evidence,  oinission  to  adduce — Jurisdiction 
of  Magistrate  to  attach  under  s,  146  when  the 
■parties  did  not  adduce  evidence  on  the  appoint- 
ed date- — Where  the  parties  to  a  proceeding 
under  s.  145,  Grim.  Pro.  Code,  did  nut  file  their 
written  statements  or  adduce  evidence,  though 
more  than  two  months  bad  expired  from  the 
date  the  proceeding  was  drawn  up,  but  applied 
for  time  to  file  tbe  written  statements.  Held 
that  the  Magistrate  did  not  act  without  juris- 
diction in  refusing  to  grant  time  and  in  attach- 
ing the  disputed  land  under  s.  146,  Grim.  Pro. 
Code,  on  the  failure  of  the  parties  to  adduce 
evidence.  BejOY  MADHUB  ChOWDHURY  v. 
Chandra  Nath  Chuckerbutty,  14  C.W. 
N.  80  =  5  Ind.  Gas.  40.  (12  C.W.N.  896,  D.) 
{D.,  40C.  105  =  16  C.W.N.  1052  =  13  Cr.  L.J. 
486  =  15  Ind.  Cas.  486.] 

(1182)— Ss.  145,  146— Order  under  the  section 
— Applicability  to  persons  not  parties  to  the 
proceedings, — Where  the  tenants  of  the  disput- 
ants were  directed  by  the  Magistrate,  without 
having  made  them  parties,  to  vacate  the  house 
in  dispute  which  had  been  attached  under 
3.  146  and  were  told  that  any  claims  they  might 
have  should  be  settled  in  a  Civil  Court,  held, 
that  the  order  was  ultra  vires.  VENKATAPPA 
V.  RamasAWMI,  2  Weir  106. 

(1183)— Ss.  145,  146  (  =  Criw.  Pro.  Code, 
1882,  ss.  145,  146) — Dispute  regarding  the  per- 
formance of  puja  in  a  temple — Order  for  attach- 
ment and  closing  of  temple — Validity- — Where, 
in  a  dispute  arising  between  two  pujaries  re- 
garding the  right  to  perform  the  puja  in  a 
certain  temple,  tbe  Magistrate  placed  it  under 
attachment  and  ordered  it  to  be  closed,  the 
High  Court,  setting  aside  the  order  relating  to 
the  closing  of  the  temple,  directed  that  some 
provisional  arrangements  should  be  made  by 
the  Magistrate  for  the  continuance  of  the  public 
worship.  In  re  MUTTUSAMI  PiLLAi,  2  Weir 
112. 
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(1184)— Ss.  145,  146— Dispute  likely  to  lead  to 
breach  of  peace — Attachment — Appointment  of 
receiver — Legality. — in  this  case  the  Magis- 
trate received  information  of  a  dispute  likely  to 
lead  to  a  breach  of  tbe  peace  and  directed  the 
attachment  of  the  property  in  dispute  and  also 
appointed  a  Receiver  before  enquiring  into  the 
matter.  Held  that  theorderof  attachment  was 
perfectly  legil  under  cl.  4  of  s.  145,  but  that  the 
appointment  of  the  Receiver  was  wZira  vires. 
Subhadramma  v.  SatpamSwami,  8  M.L.T. 
314  =  7  Ind.  Caa.  895  =  11  Cr.  L.J.  536  =  1910 
M.W.N.  821. 

(1185) — Ss.  145  and  lid— Disputes  as  to  im- 
moveable property  likely  to  cause  breach  of  peace 
— Title,  question  of ,  not  to  be  determined — Pos- 
session, mere  fact  of,  to  be  determined  —  Attach- 
ment of  property,  jurisdiction  of  Magistrate  as 
to— Evidence  to  be  received  and  considered. — 
The  question  of  title  does  not  arise  in  proceed- 
ings taken  under  s.  145,  Crim.  Pro.  Code. 
There  the  Magistrate  has  simply  to  determine 
with  which  of  the  partifs  possession  lies  at  the 
time.  Under  s.  146,  Crim.  Pro,  Code,  a  Ma- 
gistrate has  got  no  jurisdiction  to  issue  any 
order  for  attachment  of  property  unless  and 
until  be  has  made  the  inquiry  contemplated  by 
s.  145,  Crim.  Pro.  Code,  that  is  to  say,  unless 
he  has  received  and  considered  the  evidence  pro- 
duced before  him  by  the  parties.  INAYAT 
Ullah  v.  amanat  Husain,  ISCr,  L.J.  470  = 
24  Ind.  Cas.  350. 

(1186) — Ss.  145  and  US— Attachment  order 
under  s.  146,  without  jurisdiction — Evidence, 
07nission  to  take,  when  amounts  to  tvant  of 
jurisdiction — Jurisdicticn. — Where,  in  a  pro- 
ceeding under  s.  145,  Crim.  Pro.  Code,  the 
Magistrate,  without  taking  any  evidence  or 
making  any  local  enquiry,  made  an  order 
attaching  the  land  in  dispute  under  s.  146, 
Crim.  Pro.  Code.  Held — that  the  order  of  the 
Magistrate  was  incompetent  ana  without  juris- 
diction, as  the  Magistrate  did  not  make  the 
slightest  effort  to  satisfy  himself  as  to  the 
factum  of  possession.  8HEO  BADAK  Rai  v. 
Bhagwat  PanDAY.  16  C  W  N.  1052  =  15  Ind. 
Cas.  486  =  13  Cr.L.J.  486  =  40  C.  105.  (12  0. 
W.N.  896,  Bel;  14  C.W.N.  80,  R). 

(1187)  — Ss.  145,  116-  Possession— Proceedings 
— Appointment  of  Receiver  before  completing 
inquiry  under  s.  1^5 —  Jurisdiction. — An  order 
by  a  Magistrate,  appointing  a  Receiver  under 
cl.  (2)  of  s.  146,  Crim.  Pro.  Code,  before  cona- 
pleting  the  inquiry  under  s.  145  of  the  Code,  is 
ultra  vires  and  without  jurisdiction.  Laksh- 
MINARAYANA       REDDI     V.      GNANAPRAKASA 

MUD.vLlAR,  13  Cr.L.J.  536  =  15  Ind.  Cas.  808. 

(1188)— Ss.  145,  U6- Jurisdiction  of  Magis- 
trate— Disposal  of  properly.— The  "parties" 
contemplated  in  s.  146  of  the  Crim.  Pro.  Code, 
are  the  parties  concerned  in  the  dispute  relating 
to  land  or  water.  A  District  Magistrate,  in  a 
proceeding  between  certain  parties,  passed  an 
order  under  s.  146  of  the  Crim. Pro,  Code,  attach- 
ing the  land  in  dispute,  the  attachment  to  con- 
tinue in  force   until  a  competent  Court  had 
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determined  the  tights  of  the  parties  to  the 
land.  A  party  applied  fnr  produce  of  the  land 
to  be  made  over  to  bim,  but  the  Districc  Magis- 
trate treated  the  profits  aa  derelict  and  held  that, 
since  the  rights  of  auy  of  the  parties  to  the  land 
in  question  had  not  been  determined  by  any 
Court,  the  produce  lapsed  to  Government. 
Htld,  that  the  order  of  the  District  Magistrate 
refusing  to  hand  over  the  value  of  the  produce 
in  question  to  the  petiitioner  was  correct,  but 
the  District  Magistrate  had  no  power  to  treat 
the  profits  as  derelict  and  as  the  property  of 
Government.  MOHAR  SINGH  v.  CROWN.  123 
P.L  R.  1911  =  18  P  W.R.  1911.  Cr.  =  ll  Ind.Cas. 
587  =  12  Cp.L.J.  403. 

(1188-a) — Ss.  145,  146 — Dispute  as  to  immove- 
able property — Breach  o/  the  peace  as  to. — In  a 
proceeding  under  s.  145  of  the  Grim.  Pro.  Code, 
the  preliminary  order  was  made.  The  state- 
ments of  the  partie?  as  requirad  by  el.  4  of  tbe 
section  were  aext  put  in  ;  but  thereafter  there 
was  no  cr«l  examination  of  the  parlies  or  taking 
of  evidence.  Tbe  Magistrate  eventuivlly  ordered 
the  applicant  not  to  obstruct,  etc.  The  applicant 
having  appealed  to  the  High  Court :  Held, 
setting  aside  the  order,  that  the  Magistrate  must 
complete  the  proceedings  as  required  by  s.  145, 
by  hearing  the  parties,  receiving  the  evidence 
if  auy,  etc.,  and  make  a  proper  order  either 
under  that  section  or  under  s.  146  of  the  Code, 
if  a  breach  of  the  peace  was  apprehended.  In  re 
DYAWAPPA  Basgunda  Patid,  17  Botn.L.R. 
382  =  3  Bora,  Cr.  Gas.  43. 

(1188-6)— Ss.  145,  lie— Magistrate,  duty  of , 
to  find  who  is  in  possession  on  date  of  his  order 
— Previous  possession,  effect  of— Order  under 
s  146.  w/ien  ultra  vires. — Under  s.  145,  Crim. 
Pro.  Code,  a  Magistrate  should  find  as  to  who  is 
in  actual  possession  of  the  property  in  dispute 
on  the  date  of  his  order,  not  on  any  date  anterior 
to  that,  although  previous  possession  may  be  a 
guide  to  his  finding  peaceful  and  actual  posses- 
sion on  the  date.  An  order  under  s.  146.  Crim. 
Pro.  Code,  would  be  ultra  vires,  unless  the 
Magistrate  records  a  finding  that  he  is  unable 
to  find  which  party  is  in  actual  possession  under 
8.  145,  Ccim.  Pro.  Code.  THUMBALABED 
HAMPANNA  v.  PARISIGaNGAMMA,  16  Or. L.J. 
239  =  27  Ind.  Gas.  911- 

(1189)  — Ss.  145,  148 -See  PENAL  CODE, 
as.  143,  447,  18  C.W.N.  1245  =  15  Ct.  L  J.  725 
=  26  Ind.  Cas.  173. 

(1190)  — Ss.  145  to  148,  ch.  XIT,  proceedings 
under — Htgh  Court,  power  of —  Revision. — A 
High  Court  has  no  power  to  send  for  the  record 
of  a  case  which,  in  intention  and  in  fact,  has 
been  begun  and  continued  under  ch.  XII  of  the 
Crim.  Pro.  Code.  ShoHRAT  SINGH  v.  DaRYAG 
Singh,  13  Cr.  L  J.  493=  13  Ind.  Cas.  493.  (31 
A.  150 ;  1  Ind.  Gas.  762,  6  A.L.J.  113,  9  Cr.  L.J. 
332  and  126  C  188  ;  3  C.W.N.  49,  Bel.) 

(1191)— Ss.  145,146,  147,  369— Review— Crim. 
Pro.  Code,  s.  369,  Courtis  pmoer  under. — A 
Magistrate  initiated  proceedings  under  s.  145. 
Crim.  Pro.  Code,  but  finding  that  actual  posses- 
sion of  neither  party  was  established,  passed  an 
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order  under  3.  146,  Crim.  Pro.  Code,  attaching 
the  plots  in  question  until  such  time  as  a  com- 
petent Court  determined  the  rights  of  the 
parties  thereto.  Subsequently,  on  the  report  of 
the  Tahsildar  that  an  attachment  of  the  pro- 
perty was  not  practicable,  he  cancelled  his  pre- 
vious order  and  in  lieu  thereof  passed  an  order 
under  s.  147,  Crim.  Pro.  Code,  forbidding  the 
parties  from  cutting  the  trees  from  one  s^pecified 
plot,  and  from  exercising  any  rights  over  the 
other  plots  until  they  obtained  a  declaration  of 
their  title  from  a  competent  Court,  Beld,  that 
s.  369,  Crim.  Pro.  Code,  does  not  permit  a  re- 
view and  the  Magistrate  had  no  jurisdiction  to 
set  aside  his  previous  order.  Held,  further,  that 
s.  i47  is  intended  to  apply  only  to  cases  where 
there  might  be  disputes  concerning  the  >*ight  of 
use  of  any  land  or  water  as  distinct  from  disputes 
as  to  the  title  to  or  possession  of  the  land  itself, 
for  which  provision  is  made  by  ss.  145  and  146 
of  the  Code.  RAM  DULARE  v.  AJUDHYA  SINGH, 
16  0.C.  192  =  21  Ind.Cas.  477  =  14  Cr.  L.J. 
605. 

(1192)— Ss.  145,  146  and  i35— Proceedings 
under  ch.  XII,  Crim.  Pro.  Code — E^gh  Court's 
jurisdiction — Order  regarding  management  of 
property  attached,  under  s.  446. — 8.  435- places 
proceedings  under  ch.  XII  beyond  the  powers 
of  the  High  Court  in  revision,  leaving  the  parties 
to  their  remedies  in  the  Civil  Court.  The  High 
Court  can,  however,  under  the  powers  conferred 
by  the  Charter  Act,  take  cognisance  of  such 
matters,  if  it  is  shown  that  the  prcceedmga  are 
without  jurisdiction.  But,  where  a  Subordinate 
Magistrate  passed  an  order  under  s.  146  attach- 
ing certain  lands,  the  subject-matter  of  tbe 
proceedings,  under  s.  145,  and  in  the  manage- 
ment of  the  property  granted  a  lease,  and  the 
District  Magistrate  had  cancelled  the  lease  and 
made  another  arrangement,  held,  that  the  High 
Court  could  not  interefere  with  an  order  relat- 
ing to  the  management  of  the  property  under 
attachment  by  reason  of  an  order  under  s,  146, 
and  that,  if  anything  was  done  during  the 
attachment,  to  which  a  party  to  the  proceedings 
had  any  objection,  he  should  have  recourse  to 
the  Civil  Court,  which  would  deal  with  the 
whole  question  and  remedy  anything  done, 
likely  to  injure  the  party  who  might  ultimately 
succeed  in  obtaining  possession  of  the  property. 
LOCKNATH  SHAH  CHOWDHRY  v.  NEDU  BIS- 
WAS, 29  C.  382  =  6  C.W  N.  469.  [R.,  36  M.  275 
=  12  M.L.T.  439  =  1912  M.W.N.  1154  =  23  M.L. 
J.  499  =  17  Ind.  Gas.  65  =  13  Cr.  L.J.  753  =  17 
C.P.L.E.  133.] 

(1193)— Ss.  145,  146,  439— See  DISPUTE  AS 
TO  POSSESSION  OF  IMMOVEABLE  PROPERTY, 
46  P.L.R.  1903. 

(1194)— Ss.  145,  U7— Reference  by  District 
Magistrate  under  s.  HI— Procedure — Right  to 
perform  puja. — Where  a  District  Magistrate,  on 
being  satisfied  that  there  existed  a  dispute  likely 
to  cause  a  breach  of  the  peace,  referred  the  case 
to  a  Magistrate  for  enquiry,  held,  the  latter  was 
bound  under  s.  147  "  to  enquire  into  the  matter 
in  the  manner  provided  by  s.  145  "  Crim.  Pro. 
Code.     Where  the   subject-matter  of  a  dispute 
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is  the  right  to  perform  a  religious  ceremony  or 
puja,  the  case  comes  under  s.  147,  Crim-  Pro, 
Code.  In  re  Dnyaneshwar  Dadaji  Badve, 
3  Bom.  L.R.  416.  (24  B.  527  =  2  Bom.  L.R.  88, 
11  M.  323,  8  C  51=  11  C.L.R.  113  =  8  I. A.  123, 
25  B.  179  =  2  Bom.  L.R.  755,  R.) 

(1195)— Ss.  Ii5  and  1^1 —Dispute  as  to  right 
to  remove  and  appropriate  sandalwood  paste  on 
idol,  jurisdiction  of  Magistrate  to  enquire  into. — 
The  Badves  of  a  temple  applied  to  a  Magistrate 
under  s.  147,  Crim.  Pro.  Code,  saying  that  the 
right  to  take  sandalwood  paste,  when  removed 
from  the  person  of  the  idol,  belonged  to  them, 
but,  as  this  right  was  disputed  by  the  pujaris, 
there  was  a  likelihood  of  the  breach  of  the 
peace.  The  Magistrate  held  that  he  had  no 
jurisdiction  under  the  section,  as  the  right  in 
question  was  already  adjudicated  upon  by  a 
Civil  Court ;  but  the  Magistrate  ordered  that 
the  pujaris  should  hand  over  the  sandalwood 
paste  after  removing  it  from  the  idol,  to  the 
Badves,  who  had  a  right  to  the  same.  Held  (1) 
that  the  Magistrate  had  no  jurisdiction  to  pass 
the  order  ;  (2)  that,  if  the  Magistrate  was  of 
opinion  that  the  dispute  might  have  occasioned 
a  breach  of  the  peace,  he  ought  to  have  proceed- 
ed under  ch.  VIII,  Crim.  Pro.  Code  ;  (3)  that 
ss.  145  and  147,  Crim.  Pro.  Code,  did  not  apply 
as  there  was  no  dispute  concerning  the  right  of 
use  of  any  land  or  water  as  defined  in  s.  145  of 
the  Code,  or  of  any  right  of  way  or  easement 
over  the  same  ;  and  (4)  that  the  sandalwood 
paste  does  not  fall  within  the  description  given 
in  8.  145  (2),  Crim.  Pro  Code,  as  forming  the 
profits  of  immoveable  property,  as  it  in  no  way 
arises  or  emanates  from  the  temple  building  or 
can  in  any  manner  we  held  to  be  properly  aris- 
ing from  immoveable  property.  In  re  PanDU- 
EANG  GOVIND  PUJARI,  i  Bom.  L.R.  438. 

(1196)— Ss.  145  and  lil —Order  viade  against 
one  party  on  written  statement  by  the  other 
— Order  under  the  sections  unsupported  by 
evidence — Validity.— Kn  order  under  s.  145 
or  s.  147  cannot  be  made  merely  on  the 
written  statement  of  one  of  the  parties, 
without  evidence  of  facts  justifying  such 
order,  where  the  party  who,  in  the  ordi- 
nary course  of  things,  would  oppose  the  order, 
does  not  expressly  aomit  the  allegation  made  by 
the  other  party  in  the  written  statement. 
Where  the  second  party,  in  a  proceeding  under 
s.  147,  having  failed  to  file  a  written  statement 
the  Magistrate  declined  to  extend  the  time  for 
filing  the  written  statement  and  passed  an  order 
against  him  on  the  written  statement  of  the 
first  party  only,  and  in  the  absence  of  an  express 
admission  of  the  second  party,  held,  that  the 
order  was  bad,  as  there  was  no  evidence  in 
proof  of  the  allegation  contained  in  the  written 
statement.  MAHOMED  NUR  v.  BiKKAN 
MAHTON,  30  C.  918  =  7  C.W.N.  310.  (7  C.W.N. 
315,  Expl.) 

(1197) — Ss.  145  and  147 — Dispute  concerning 
land — Duty  of  Magistrate — Improper  orders 
under  the  sections. — It  is  the  duty  of  a  Magis- 
trate, before  he  interferes  in  the  exercise  of 
rights,  to  consider   whether  he    cannot  protect 
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persons  in  the  enjoyment  of  their  rights  by 
taking  a  caution  bond  from  the  persons  from 
whom  or  at  whose  instigation  the  breach  of  the 
peace  may  be  apprehended.  But,  if  a  probabi- 
lity of  a  breach  of  the  peace  is  established  and  a 
Magistrate,  instead  of  taking  security,  acts 
under  s.  145  or  s.  147,  then,  although  the  other 
course  might  be  the  wiser  and  the  more  politic, 
the  High  Court  could  not,  as  a  Court  of  revision, 
disturb  his  order  on  that  ground  only,  if  the 
case  was  one  in  which,  on  other  ground,  such 
an  order  would  be  legal,  Nor  would  it  be  a 
good  ground  for  objection  to  the  Magistrate's 
order  that  a  Civil  Court  has  refused  an  injunc- 
tion. [R.,  15  M.L.J.  394  =  29  M.  97.]  Where 
an  order  under  s.  145  or  s.  147  is  not  made  bet- 
ween the  parties  to  the  proceeding,  oc  when 
neither  of  the  parties  to  the  proceeding  estab- 
lishes that  he  is  in  possession,  held  that  the 
order  is  not  properly  made.  SUBBA  NaYAK  v. 
Trincal.  7  M.  460  =  2  Weir  101. 

(1198) — Ss.  145,  147— Basis  of  jurisdiction — 
Imminence  of  breach  oj  peace  —  Proceedings 
under  s.  145 — Arbitration — Failure  of  arbitra- 
tion—Revival of  proceedings  —  Jurisdiction, — 
The  jurisdiction  ot  a  Magistrate  under  ch.  XII  of 
the  Crim.  Pro.  Code,  is  solely  based  on  the  im- 
minence of  a  breach  of  the  peace.  What  the 
Crown  and  the  parties  want  is  a  decision  as  to 
their  present  rights  and  a  decision — which  will 
be  efiectual  to  prevent  a  breach  of  the  peace. 
While  certain  proceedings  under  s.  147  of  the 
Crim.  Pro.  Code,  were  pending,  the  parties 
agreed  to  refer  the  dispute  to  arbitration.  The 
Magistrate  thereupon  made  an  order  to  the 
effect  that  further  proceedings  were  unnecessary 
and  they  were,  therefore,  stayed.  After  the 
arbitration  proceedings,  which  had  been  pend- 
ing for  about  a  year,  became  ineffectual,  the 
Magistrate,  without  recording  a  fresh  proceed- 
ing and  without  stating  the  information  and 
the  ground  on  which  he  was  satisfied  as  to  the 
existence  of  a  dispute  likely  to  cause  a  breach 
of  the  peace,  continued  the  proceedings  under 
s.  147.  fle/cZ,  that  the  Magistrate  had  no  juris- 
diction, as  there  was  no  allegation  of  any  likeli- 
hood of  a  breach  of  a  peace  after  the  arbitra- 
tion proceedings  ceased,  and  that  the  order  of 
the  Magistrate  staying  further  proceedings  had 
ousted  his  jarisdicoion  to  continue  the  proceed- 
ings. Kalanand  Singh  v.  Rameshwar 
Singh.  8  lad.  Caa.  892  =  15  C.W.N.  271  =  11 
Cr.  L.J.  729. 

(1199)— Ss.  145,  147  and  439  —  Non-com- 
pliance loith  the  provisions  of  s  145  (4) — Evi- 
dence not  recorded — Order  passed  without  juris- 
diction —  Revision. — The  District  Magistrate 
of  Jaunpur,  apprehending  a  breach  of  the  peace 
on  account  of  a  dispute  between  one  Baijnath 
and  certain  Mahomedans  as  to  a  burial  ground, 
ordered  proceedings  to  he  instituted  under 
s.  145.  Crim,  Pro.  Code.  Written  statements 
were  filed  by  both  the  parties  claiming  the 
ownership  and  possession  of  the  land.  During 
the  pendency  of  the  proceedings,  the  Mahome- 
dans applied  that  the  proceedings  be  considered 
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as  taken  under  s.  147  of  the  Code,  as  the  real 
dispute  between  the  parties  was  not  as  to  the 
ownership  and  possession  of  land  but  as  to  the 
right  to  bury  corpses  of  the  Mihomedans 
therein.  Their  application  was  disallowed,  and 
the  Joint  Magistrate,  before  whom  the  pcocoed- 
ings  were  pending,  without  recording  any 
evidence,  closed  the  case  and  made  an  order 
that  the  Mahomedans  should  not  interfere  with 
the  possession  of  Baijoath  and  referred  the 
parties  to  the  Civil  Court.  Ileld  that,  in 
closing  the  proceedings  and  passing  an  order  to 
the  prejudice  of  the  applicants  without  taking 
evidence,  the  Magistrate  acted  without  jurisdic- 
tion and  his  order  was  open  to  revision  by  the 
High  Court.  Under  s.  145  (4),  the  Magistrate 
was  bound  to  receive  and  record  all  the  evidence 
that  the  parties  wanted  to  produce.  Under  the 
peculiar  circumstances  of  the  present  case, 
however,  the  Court  did  not  exercise  its  discretion 
in  favour  of  the  applicants.  Jhengar  v. 
BIJNATH,  11  A.L.J.  S86  =  14  Cr.  L.J.  277  = 
19  Ind.  Caa.  709. 

(1200)— Ss.  145  and  lis —Proceedings  under 
S'iction — Questions  of  title — Removal  of  a  bundh 
— Jurisdiction  of  Magistrate  to  award  costs  and 
damages. — In  a  case  under  s.  145,  the  Migis- 
trate  dealt  with  the  matters  as  if  he  had  to  try 
a  question,  solely,  of  title  and  not  one  of  pos- 
session. He  also  directed  that  a  hufidh  which 
was  in  dispute  should  be  removed  and  that  one 
of  the  parties  should  pay  to  the  other  compen- 
sation for  damage  done  to  crops  as  well  as  costs 
in  the  case.  Held,  that  the  entire  order  should 
be  set  aside,  including  the  order  as  to  costs. 
PEAYAG  MAHATON  v.  GOBIND  MaHATON, 
32  C.  602  =  9  C.W.N.  882  =  2  Cr.  L.J.  552. 

(1201)— Ss.  145,  148  (  =  Crim.  Pro.  Code, 
1882,  ss.  145  (1,  4,  5,  6),  MB)— Powers  of  a 
Magistrate — Delegation  of  enquiry.— JJadet 
8.  148,  Crim.  Pro.  Code,  a  Magistrate  is  at 
liberty  to  depute  any  local  enquiry  he  thinks 
necessary  to  a  subordinate  Magistrate,  but 
should  not  depute  to  such  Magistrate  the  whole 
investigation.  On  receipt  of  the  report  from 
the  latter,  the  Magistrate  should  take  written 
statements  from  the  parties  and  receive  the 
evidence  produced  and  any  further  evidence  he 
thinks  necessary,  and  conclude  the  investigation 
under  s.  145.  HANUMANTHAPPA  v.  HqSSAIN 
Saib  alias  AiYAH,  2  Weir  118.  [R.,  31  M.  82 
=  6  Cr.  L.  J.  384  =  17  M.L.J.  535  =  3  M.L.T. 
108. J . 

(1202) — Ss.  145.  148 — Order  directing  pay- 
ment of  the  costs  of  the  other  side  without  speci- 
fying the  amount — Amount  c;ssessed  in  a  sepa- 
rate order— Legality. — In  this  case,  the  Magis- 
trate, in  his  order  under  s.  145,  Crim.  Pro. 
Code,  directed  that  the  petitioners  should  bear 
the  costs  of  the  other  side,  but  he  did  not  specify 
the  amount.  He  fixed  the  amount  in  a  supple- 
mentary order,  after  a  memo  of  costs  was  filed 
and  both  parties  heard  on  the  matter.  Held 
that  this  procedure  is  not  illegal.  The  Magis- 
trate's order  directing  payment  of  the  costs  of 
the  other  side  was  a  sufficient  compliaaoe  with 
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the  requirements  of  the  law.  There  is  no  reason 
why  the  actual  amount  should  not  be  subse- 
quently assessed,  as  is  done  in  civil  cases. 
Emperor  v.  Medapati  ammireddi,  14  H. 
L.  T.  195  =  1913  M.W.N.  771  =  21  Ind.  Cas. 
170  =  14  Cr.  L.J.  570.     (24  C.  757,  D.) 

(1203)— Ss.  115,  148  —  Referring  of  issues 
raised  in  the  case  to  subordinate  Court — Illegal, 
— Where,  in  proceedings  under  s.  145  of  the 
Code  of  Criminal  Procedure,  the  issues  raised 
were  referred  to  a  subordinate  Court  for  enquiry, 
and  the  Magistrate  acted  on  the  report,  hdd 
that  the  Magistrate  could  not  refer,  under 
s.  148  of  the  Code,  the  ouly  issues  raised,  and 
decide  the  case,  without  examining  any  wit- 
ness, merely  on  the  report  of  the  subordinate 
Court.  PITAMBER  LaL  V.  SARADA  PRASAD, 
10  A.L  J.  465. 

(1204)— Ss.  U5,U8—Withdraiual  of  proceed- 
ings by  petitioner — Award  of  costs— Order  allow- 
ing withdrawal,  whether  a  "  decision,^'' — An 
order  allowing  proceedings  initiated  under 
a.  145,  Grim.  Pro.  Code,  to  be  withdrawn,  is 
not  a  "decision  "  within  the  meaning  of  s  148 
of  the  said  Code,  and  an  award  of  costs  to  the 
counter-petitioner  under  s.  148,  Crim.  Pro, 
Code  is  illegal.  NARASIMMA  Chariar  v  Pil- 
LANNA,  9  Ind.  Gas.  289  =  9  M.L  T.  324  =  12  Cr, 
L.J.  49. 

(1205)— Ss.  145,  148  (2)— Local  inquiry— 
Report  of  person  deputed  to  malce  local  inquiry — 
Evidence. — In  a  case  under  s.  145,  Crim.  Pro. 
Code,  an  application  for  time  for  filing  written 
statements  by  the  parties  was  rejeoted.  The 
Magistrate  then  directed  a  local  inquiry,  and 
on  the  report  of  the  person  deputed  to  make 
the  enquiry,  decided  the  case  :  Held,  that  the 
Magistrate  acted  within  his  jurisdiction. 
PIZIRUDDIN  MOLLAH  V.  TOTAJANESSA  BiBI, 
14  Cr.  L.J,  302  =  19  Ind.  Gas.  958. 

(1206) — Ss.  145,  185  —  Application  to  cases 
under  s.  14.5— Offence.— S.  185  refers  only  to 
cases  where  some  ofiance  is  being  enquired  into 
or  tried.  It  has  no  application  to  proceedings 
under  s.  145  of  the  Code.  RUDRA  Pratab 
SAHi  V.  Dewan  Singh,  12  A.L.J.  390  =  15  Cr. 
L.J.  520  =  24  lod.  Caa.  608. 

(1207)— S3.  145,  192,  528   and    529    {b)—See 

Transfer  op  Criminal  Cases— Miscel- 
laneous Cases,  2  C.L.J.  614-3  Cr.  L.J.  83; 
4  C.W.N.  821. 

(1208)— Ss.  145,  192,  529  (/)— Bona  fide 
transfer  of  a  case  under  s.  145  by  a  Magistrate 
not  so  empowered. — Where  a  senior  Deputy 
Magistrate,  to  whom  a  case  under  s.  145  was 
transferred  by  a  District  Magistrate,  transferred 
the  case  to  another  Deputy  Magistrate,  and  it 
was  contended  that  he  had  no  such  power,  held, 
that,  as  the  order  was  made  in  good  faith,  it 
could  not  be  set  aside,  merely  on  the  ground 
that  the  Magistrate  had  no  power  to  transfer 
the    case.     RAJ   MOHUN  ROY   v.  ProSUNNO 

Chandra  Chatterji,  5  G.W.N.  686.  [F.,  2 
G.L.J.  614  =  3  Or.  L.J.  83.] 
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(1209)— Ss.  14  5,  355,  356— Refusal  to  issue 
process  )or  attendance  of  witnesses  in  proceedings 
under  Ch.  XII.  Ctim,  Pro.  Cede  — Arbitrary 
exeicise  of  discretion — Eigli  Court's  powers  of 
interference —  Charier  Act,  24  and  25,  Vic, 
C,  104,  s.  15, — The  arbitrary  exercise  of  diecre- 
tion  does  not  necessarily  anaount  to  acrirg  with- 
out jurisdiction  so  as  to  justify  the  High  Court 
in  interfering  in  all  cases  where  difcreticn  has 
bfen  arbitrarily  extrcised.  Where,  however, 
the  refusal  of  a  Magistrate  to  as:-ist  cue  of  the 
parties  to  a  proceeding  under  Ch  XII,  Crim. 
Pro.  Cede,  in  procuring  the  attendance  of  his 
witnesFes,  deprives  that  party  of  hearing  on  the 
only  question  fcr  the  determination  of  the 
Court,  and  so  amounts  tea  denial  of  justice, 
the  Magistrate,  in  refusing  process,  acts  with- 
out jurisdiction.  Evfn  if  it  cannot  be  said  in 
strictness  that  the  ^Magistrate,  in  such  a  case, 
has  acted  without  jurisdiction  or  declined  juris- 
diction such  a  case  is  one  in  which  the  High 
Court  ought  to  interfere  in  the  exercise  of  the 
general  powers  of  superintendence  vested  in  it 
under  ss.  24  and  25  Vie,  C.  104,  s.  15.  SUR.JYA 
Kaxta  ACHABJEEv.  Hemchunder  Chow- 
DHEY,  30  C,  508  =  7  C.W.N.  404.  [R.,  17  C. 
P.L.E.  133,  31  C.685.] 

(1210)— Ss.  145,  S56—Memoravdum  of  <vi- 
dence  ij  sufficient  in  a  proceeding  under  s-  145 — 
Applicability  of  stib-s.  (3),  s.  856.— Where,  in  a 
proceeding  ut  der  s  145,  Crim.  Pro.  Code,  the 
Magistrate  only  made  a  memorandum  of  the 
evidence  purporting  to  act  under  subs.  (3), 
s.  356:  Held  (in  seting  aside  the  final  order  of  the 
Magistrate  under  s.  145,  Crim.  Pro.  Code) — 
That  the  provisions  of  sub-s.  (1),  s.  356,  are 
imperative.  That  the  provisions  of  sub-s.  (3) 
apply  only  to  cas^es  in  which  the  evidence  re- 
corded under  the  first  sub-section  is  not  record- 
ed in  the  Magistrate's  own  hand.  SadanaNDA 
MONDAD  v.  KRISTA  MONDAL,  19  C.W.N.  124. 

(1211)— Ss.  145,  429— See  DISPUTE  AS  TO 
POSSESSION  OF  IMMOVEABLE  PROPERTY,  27 
C.  892  =  4  C.W.N.  613. 

(1212)— Ss.  145  rt«d  id5- Emergent  crder— 
Omission  of  Magist) ate  to  amply  subsequently 
with  provtsioris  o)  s.  145.— A  Magistrate,  having 
mace  an  emergent  order  for  the  possession  of 
immoveable  properly  order  s.  145  (4),  subse- 
quently omitted  to  follow  out  the  procedure 
prescribed  by  the  section  and  make  an  enquiry, 
on  evidence,  into  the  fact  of  possession.  But 
the  High  Court  ordered  the  Magistrate  to  make 
such  inquiry,  holdirg  that  the  order  was  not 
absolutely  without  jurisdiction,  and,  therefore, 
not  exempted  from  the  appliration  of  s.  435  (3) 
of  the  Code.  KING  EMPEROR  v.  SRI  KiSHEN 
DAS,  A.W.N.  1901,  154. 

(1213)--Ss.  145  and  435— Application  for 
revision  at  instance  of  party  who  could  not  in  his 
own  right  be  eniitled  to  possesstoyi. — A  Magis- 
trate, after  entertaining  proceedings  under 
s.  145,  declined  to  make  any  crder  declaring  one 
or  other  of  the  contending  parties  to  be  in  pos- 
session.    The  High  Court  refused  to  interfere  in 
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revision  at  the  instance  of  a  person  who,  though 
apparently  the  next  reversioner  to  the  estate, 
could,  for  the  time  being,  have  no  possible 
right  on  his  own  behalf  to  represent  possession. 
In  the  matter  of  the  petition  of  BEHARI  LaL, 
A.W  N  1902,  111  =  24  A.  443.  (27  C.  892,  28  C. 
446,  D.) 

(1214) — Ss.  145,  435 — Revisioyi  of  proceedings 
under  s  145 — Duty  of  Magistrate.— 'Prcceedwgs 
under  s.  145  are,  by  s.  435,  expressly  excluded 
from  the  class  of  proceedings  liable  to  be  dealt 
with  en  revision.  In  all  cases  in  which  the 
High  Courts  have  interfered  with  proceedirgs 
purporting  to  have  been  taken  under  ch.  XII, 
that  interference  has  been  justified  by  the  fact 
that  the  orders  revised  were  not  really  orders 
under  that  chapter  at  all,  but  would  have 
required,  to  validate  them,  powers  which  the 
Legislature  has  not  seen  fit  to  confer  on  any 
one.  [R..  5  O.C.  1.]  Sub-s  4,  s.  145,  prov)de3 
that  a  Magistrate  is  not  at  liberty  to  go  into 
the  merits  of  the  claims  of  the  parties  to  the 
dispute  to  a  right  to  possess  the  subject  thereof. 
I  He  can  decide  only  the  fact  of  possession  at 
the  date  of  the  order  requiring  them  to  put 
in  their  statements.  The  sub-section  implies 
that  it  is  not  necessary  for  him  to  formulate  a 
decision  even  on  that  point  if  it  should  present 
insuperable  difficulties.  Parties  cannot  be  called 
upon  in  these  proceedings  to  furnish  a  statement 
of  their  rights,  nor  can  the  Magistrate  take, 
as  the  basis  of  any  action  he  may  finally  decide 
upon,  any  conclusion  at  which  he  may  arrive  or 
may  have  arrived,  as  to  the  respective  titles  of 
the'  parties.  In  re  PandurANG  Govind 
PUJARI,  25  B.  179  =  2  Bom.  L.R.  755.  [R., 
36  M.  275=  13  Cr.  L.J.  753=  17  lud.  Cas.  65  = 
23  M.L.J  499=12  M  L.T.  439=1912  M.W.N. 
1154  ;  3  Bom.  L  R.  416  ;  6  Bom.  L.R.  246.  15 
Cr.  L.J.  359  =  18  C.W.N.  393  =  23  Ind,  Cas. 
727,  1  S  L.R.  50,  Cr.] 

(1215) — Ss.  145,  435— Order  under— Revision. 
— An  order  under  s.  145  of  the  Code,  which 
merely  purports  to  have  been  made  under  it  but 
is  not  really  so,  is  subject  to  the  revisional 
powers  of  the  High  Court,  as  the  words  "pro- 
ceedings under  Ch.  XII,"  in  s.  435,  Crim.  Pro. 
Code,  mean  proceedings  which  are,  as  a  matter 
of  fact,  under  that  chapter,  and  not  those 
which  are  really  not  so  and  for  which  there  may 
be  no  authority  in  the  Code.  Wajid  ALI 
Shah  v.  abdul  Ghafur  Khan,  5  O.C.  1. 

(1216)— Ss.  145,  ^35— High  Courts  Act,  s.  15 
—  Revision, — Where  the  proceedings  before  a 
Magifctrateunders.  145  are  in  intention,  in  name 
and  in  fact,  proceedings  under  Ch.  XII  of  the 
Code,  by  a  Magistrate  duly  empowered  under 
that  chapter,  the  High  Court  has  no  power  to 
call  for  the  records  of  those  proceedings  either 
under  the  Code  or  under  s.  15  of  the  High 
Courts  Act,  as,  by  the  amendment  introduced 
in  s.  435,  the  power  of  the  High  Court  to  call  in 
revision  for  the  records  of  proceedings  under 
Ch.  XII  has  been  curtailed.  So  the  High 
Court  cannot  interfere,  in  revision,  with  an 
order  under   s.  145  passed   by  a  Court   having 
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jurisdiction.  MauaRAJ  TEWARI  v.  HAR 
Charan  RAI,  26  A.  144  =  A.W.N.  1903,   212. 

(26  C.  188,  25  A.  537,  R.)  [F.,  31  A.  150  =  6 
A.L.J.  113  =  9  Cr  L  J.  382,  36  A.  233  =  12  A, 
L.J.  344,  1  Ind.  Cas.  762;  R.,  36  M.  275  =  13 
Cr.  L.J.  753  =  17  Ind.  Cas.  65  =  23  M.L.J.  499 
=  12M.L.T.  439=  1912  M.W.N.  1154,  8  Cr.L. 
J.  170  =  1  S.L.R.  50] 

(1217)— Ss.  145,  i35—  Revision— Practice.— 
The  power  of  revision  to  he  exercised  by  the 
Court  in  prooeedinga  under  s.  145,  is  limited  to 
matters  of  jurisdiction,  i.e.,  to  cases  in  which  it 
is  found  that  the  Magistrate  taking  proceedings 
under  oh.  XII  has  acted  without  jurisdiction. 
In  the  matter  of  the  vetition  of  NATHU  Mal, 
24  A.  315  =  A.W.N.  1902,  74.  (26  C.  625,  F.) 
[R.,  6  Cr.  L.J.  291  =  4  L.B.R.  75.] 

(1218)— Ss.  145,  A35— Order  of  the  Magis- 
trate, whether  final  —  Revision. — The  High 
Court  has  no  power  to  revise  an  order  passed  by 
a  Magistrate  under  s.  145.  SYEDA  KHATUN 
V.  LAL  SINGH,  12  A.L.J.  344  =  36  A.  233  =  15 
Cr.  L.J.  572  =  25  Ind.  Cas.  324.  (31  A.  150, 
26  A.  144,  F.) 

(1218-a) — Ss.  145,  i35— Criminal  revision — 
Judicial  Commissioner' s  Court,  powers  of  - 
Magistrate's  order  under  s., 145, Crim.  Pro.  Code, 
power  to  set  aside. — Held,  that  the  Judicial 
Commissioner's  Court  having  no  authority  to 
revise  proceedings  except  the  authority  given  to 
it  by  the  Crim.  Pro.  Code,  has  no  authority  to 
set  aside  an  order  passed  by  a  Magistrate  under 
8.  145  of  the  Grim.    Pro.    Code.     IBAD-ULLAH 

Khan  v.  rahatullah  Khan,  18  O.C.  69, 

(1219)— 8s.  145,  435— See  DISPUTE  AS  TO 
POSSESSION  OP  IMMOVEABLE  PROPERTY,  26 
C.  188  =  3  C.W.N.  49,  7  Bom.  L.R.  475  =  2  Cr. 
L.J,  451,  27  C  259  =  4  C.W.N.  420,  27  C.  261, 
note  =  4  C.W.N.  421.  A.W.N.  1901,  154,  A.W. 
N.  1907,  49  =  2  A. L  J.  272. 

(1220)— Ss.  145,  435,  ^'Al— Failure  to  comply 
with  procedure — Where  a  Magistrate  has 
adopted  none  of  the  procedure  required  under 
s.  145,  and  has  passed  an  order  without 
reference  thereto,  such  order  is  one  really  not 
under  the  section,  and  is  open  to  revision  under 
ss.  435,  439,  Crim.  Pro,  Code.  DeWAN  ChaND 
V.  Empress,  2  P.R.  1899,  Cr,  F,B.  [R.,  71  P. 
L.R.  1908  =  7  P.R.  1907,  Cr.=6  Cr.  L.J.  113  = 
24  P,W.R.  1907,  Cr.,  11  Cr.L. J.  422  =  6  Ind. 
Cas.  955  =  24  P.W.R.  1910,  Cr.] 

(1221)— Ss.  145,  435,  438,  439,  587— High 
Court — Proceedings  under  s.  145 — Procediore — 
Ss.  435,  438  and  489 — "  Which  otherwise  comes 
toils  knowledge" — Revisioyial  poivers- Powers 
under  Charter  Act  —Preliminary  order  under 
s.  145,  Crim.  Pro.  Code — Essentials — Non-com- 
pliance—Mere irregularity. — The  language  in 
s.  439  '  the  record  of  which  has  been  called  for 
by  itself  '  is  not  used  in  contradistinction  to 
'  which  otherwise  comes  to  its  knowledge  '  but  as 
contrasted  with  "w/iic/i  has  been  reported  for 
its  orders,"  and  it  has  reference  only  to  the 
recognised  channels  by  which  the  High  Court 
becomes  seized  of  the  case,  that  is  to  say,  either 
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by  calling  for  the  record  itself  or  by  having  the 
case  reported  to  it  under  s.  438  by  a  Sessions 
Judge  or  District  Magistrate  who  has  himself 
called  for  the  records  under  s.  435.  In  both 
these  cases  the  High  Court  is  acting  o^  its  own 
motion  and  on  petition.  The  words  "  otherwise 
comes  to  its  knowledge  "  cannot  have  reference 
to  petition.  He  ace  the  High  Court  has  no  juris- 
diction to  revise  proceedings  of  the  lower  Courts 
under  s,  145,  Crim.  Pro.  Code,  on  petition 
under  s.  439.  It  has  been  the  recognised  practice 
for  the  High  Court  to  interfere  only  under  the 
Charter  Act.  The  High  Court  under  the  Charter 
Act  has  never  purported  to  deal  with  cases 
except  where  there  has  been  an  improper  exercise 
of  jurisdiction.  S.  145,  Crim.  Pro.  Code,  requires 
that  the  preliminary  order  shall  be  in  writing 
and  shall  state  the  grounds  on  which  the 
Magistrate  was  satisfied  that  a  dispute  existed 
likely  to  cause  a  breach  of  the  peace.  Failure 
to  do  so  is  mere  irregularity  and  is  covered  by 
s.  537,  Crim.  Pro,  Code.  It  does  not  affect  the 
jurisdiction  of  the  Magistrate  to  render  all 
subsequent  proceedings  null  and  void.  KAMAD 
KUTTY  V.  UDAYAVaRMA  RAJA  VALIA  RAJA, 
12  M.L.T.  439  =  1912  M.W  N.  1154  =  23  M.L. 
J.  499  =  17  lud.  Cas.  65  =  13  Cr.  L.J.  783  =  36 
M.  275.  [ExpL.  1914  M.W.N,  352  =  26  M.L. 
J.  208.] 

(1222)— Ss.  145,  435,  526,  cl.  [8]— Proceeding 
under  s.  145,  s.  526  if  applies  to, — A  party  to  a 
proceeding  under  s.  145,  Crim.  Pro,  Code,  is  not 
entitled  to  an  adjournment  of  the  case  under 
sub-s.  8  of  s.  526,  Crim.  Pro.  Code.  LAKHAN 
Chandra  Roy  v.  Fakub  Mondal,  18  C.W. 
N,  393  =  15  Cr.  L.J.  359  =  23  Ind.  Cas.  727. 

{1223)— Chap.  XII,  ss.  145  and  435,  cl.  (3)— 
Proceedings  under  the  chapter — Sessiows  Judge's 
pozver  of  revision  or  reference. —  Proceedings 
under  Ch,  XII  of  the  Code  are  not  proceedings 
with  regard  to  which  a  Sessions  Judge  has  any 
power  of  revision  or  reference-  There  is  no 
provision  of  law  which  gives  the  Sessions  Judge 
the  power  to  call  for  the  record  in  such  proceed- 
ings. Jagomohan  Pal  v.  ram  Kumar  Gope, 
28  C.  416. 

(1224)— Ss.  145.  4.37— Refusal  by  Subordinate 
Magistrate  to  take  proceedings  under  s.  145 — 
Power  of  District  Magistrate  to  take  proceedings 
after  such  refusal. — Where,  on  receipt  of  a 
police  report  to  the  effect  that  there  was  a 
breach  of  the  peace  likely  to  take  place  between 
certain  persons  in  consequence  of  a  dispute 
concerning  land,  the  Magistrate  found  that 
there  was  no  sufficient  ground  for  proceeding 
under  the  section,  and,  therefore,  declined  to 
take  proceedings,  held,  that  the  District  Magis- 
trate would  be  competent  to  institute  proceed- 
ings under  the  section,  if  he  was  of  a  different 
opinion.  Baida  NatH  MA.JUMDAR  v.  NlBA- 
ran  Chunder  Ghose,  29  C.  242  =  6  C.W.N. 
290.     (20C.  729,  D.) 

(1225)— Ss.  145,  439— Preliminary  order — 
Terms —Revision. — Where  a  preliminary  order 
in  a  proceeding  under  a.  145  of  the  Crim.  Pro. 
Code  stated  that  the  Magistrate  had  received  a 
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police  report  requesting  such  au  order,  that  a 
complaint  had  been  given  at  the  police  station 
and  that  the  Magistrate  believed  there  existed 
a  danger  of  a  breach  of  the  peace,  and  eventually 
there  was  a  breach  of  the  peace,  held  there  was 
a  sufficient  compliance  within  the  terms  of  a.  145 
and  that  the  final  order  in  the  case  was  not  open 
to  revision  on  the  ground  of  such  want  of  com- 
pleteness in  the  order  as  might  have  been 
possible.  A  defect  in  a  proceeding  under  s.  145 
of  the  Grim.  Pro.  Code  which  readers  it  illegal  is 
a  ground  for  revision  of  the  order  by  the  High 
Court.  HAB  TRASAD  v.  PANDURANG.  A.W. 
N.  1905,  260  =  3  Cr.  L.J.  48.  [F.,  U  Or.  L.J. 
69  =  4  Ind.  Gas.  876  =  12  O.C.  400] 

(122G)— Ss.  145,  iB9— Interference  by  High 
Court  on  revision. — Where  the  ^initial  order  in 
writing  made  by  a  Magistrate  under  s.  145  (1), 
Crim.  Pro.  Code,  is  defective,  but  both  sides 
are  fully  cognisant  of  the  matter  in  dispute 
and  there  is  a  danger  of  the  breach  of  the  peace, 
the  High  Court  will  not  interfere  in  revision 
with  the  final  order  passed  by  the  Magistrate. 
Ganga  Saean  Singh  v  Bhagwat  Prasad, 
7  A.L.J.  53  =  32  A.  132  =  11  Cr.  L  J.  141  =  5 
Ind.  Gas.  Hi. 

(1227) — Ss.  145,  439 — Bevisional  powers  of 
High  Court— Costs.— The  Court,  in  dealing  as 
a  Court  of  revision  under  a.  439,  Crim.  Pro. 
Code,  with  an  application  to  revise  proceedings 
under  s.  145  of  the  same  Code,  can  make  no 
order  as  to  the  costs  of  such  application.  PAR- 
WAN  Singh  v.  anant  Ku.^r,  S  C.  227,  Oadh. 

(1228) — Ss.  145  and  439 — Possession-  Bemo- 
val  of  iha,Tr:a.— Defective  inquiry — Revision. — 
Under  s.  145,  Crim.  Pro.  Code,  the  Magis- 
trate has  no  power  to  remove  any  superstruc- 
ture on  the  disputed  land,  and  is  not  concerned 
with  the  question  of  title.  All  that  he  can  do 
is  to  maintain  possession  after  due  inquiry  in 
strict  compliance  with  its  provisions.  So  where 
the  larnbardars  and  others  informed  a  Sub- 
Divisional  Magistrate  on  tour  in  a  village  that 
certain  persons  had  made  a  platform  (Tharra) 
in  front  of  their  houses  in  the  village  Chowk, 
and  that  there  was  a  danger  of  a  breach  of  peace, 
and  he,  without  making  any  proper  inquiry 
as  required  by  law  on  the  subject,  ordered 
removal  of  the  platform  within  two  weeks, 
his  proceedings  were  set  aside  on  revision  under 
s.  439  of  the  said  Code  as  illegal.  BOGHA  v. 
CROWN,  2  P.W.R.  1913.  Cr.  =  6  P  L  R.  1913 
=  18  Ind.  Cas.  890  =  14  Cr.  L-J.  138. 

(1229) — Ss.  145  and  439 — Non-compliance 
with  its  provisions— Fatal  defect— Hevision. — 
Held,  that  where  a  Magistrate  proceeding  under 
8.  145,  Crim,  Pro.  Code,  does  not  strictly  comply 
with  its  provisions  and  fails  to  find  that  the 
dispute  between  the  parties  concerning  the  pro- 
perty in  question  is  likely  to  occasion  a  breach 
of  the  peace,  his  order  is  without  jurisdiction 
and  bad  in  law,  and  is,  consequently,  liable  to 
be  set  aside  on  revision  under  s,  439  of  the  said 
Code.  TEKU  v.  BUTA  SINGH,  9  P.W.R.  1915, 
Cr.  =  92  P.L.R.  1915  =  16  Cr.L.J.  206  =  27 
Ind.  Gas.  766. 
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(1229-a)— Ss.  145,  5n~Property  attached 
under  s.  145 — Cancelment  of  order — Disposal  of 
property  —  Proper  order  —  Practice  —  Where, 
after  attaching  certain  properties  under  s.  145 
of  the  Code  of  Criminal  Procedure,  the  order 
was  on  inquiry  cancelled  on  the  ground  that 
there  was  no  immediate  danger  of  a  breach  of 
the  peace:  Held,  that,  in  such  a  case,  the  Magis- 
trate has  no  jurisdiction  to  direct  thac  the 
attached  properties  should  be  delivered  to  one  of 
the  parties,  as  that  would  be  in  effect  deciding 
the  question  at  issue  between  the  parties,  and 
that  he  should  keep  them  or  their  sale  proceeds, 
if  perishable,  in  deposit  until  one  of  the  parties 
establishes  his  right  in  a  Civil  Court.  Quatre: — 
Whether  s.  5 17  of  the  Code  applies  to  such  cases? 
Chenga  Reddi  v.  Ramasawmy  Gounden, 
16  Cr.  L.J.  104  =  27  Ind.  Cas.  152. 

(1230)— Ss.  145,  522  —  Injructuous  order 
directing  restoration  o'  immoveable  property  if 
bar  to  proceeding  under  s.  145. — An  infructuous 
order  under  s.  522,  Crim.  Pro.  Code,  which  was 
never  carried  out,  is  no  bar  to  the  jurisdiction  of 
the  Magistrate  taking  proceedings  under  s.  145, 
Crim.  Pro.  Code,  in  respect  of  the  same  pro- 
perty. Probhat  Chandra  Chatterjee  v. 
Prosanno  Kumar  Sen,  18  C.W.N.  1088  =  15 
Cr.  L.J.  700  =  26  Ind.  Cae.  148. 

(1231)— Ss.  145,  522  {  =  Crim.  Pro.  Code, 
1872,  ss.  530,  534) — Enquiry  as  to  possession, 
nature  of — Possession  of  wrong  doer— Duty  of 
Magistrate. — It  is  the  duty  of  the  Magistrate 
under  8.  530  (s.  145),  Crim.  Pro.  Code,  to  ascer- 
tain who,  at  the  time  of  the  enquiry,  is  in 
possession.  He  is  to  make  this  enquiry  without 
any  reference  to  the  merits  of  the  claim  of  any 
party  to  a  right  of  possession.  S  534  (s.  522), 
which  enables  the  Magistrate  to  deprive  a  wrong- 
doer of  possession,  is  limited  to  cases  in  which 
possession  has  been  obtained  by  criminal  force 
attending  an  offence,  and  the  wrong-doer  has 
been  convicted  of  such  offence.  Chocklingam 
v.  Ammalalchi,  2  Weir  98. 

(1232)— Ss.  145,  522  (  =  Crim.  Pro.  Code, 
1872,  ss.  530,  534) — Order,  after  conviction  for 
rioting,  for  delivery  of  a  land  to  certain  person, 
when  can  be  made, — Where  a  Magistrate,  after 
convicting  and  sentencing  certain  persons  of 
rioting,  passed  an  order,  in  the  latter  part  of  his 
judgment  under  s.  534,  directing  that  one  of 
the  witnesses  be  in  possession  until  ousted  by  a 
Court  of  competent  jurisdiction,  held,  that  the 
order  was  not  one  under  a.  534,  as  there  was  no 
evidence  of  dispossession  by  criminal  force,  nor 
was  the  order  one  under  s.  530  (s.  145),  inas- 
much as  a  proceeding  under  thnt  section  should 
be  separate  from  the  trial  for  riot.  In  re  VadA- 
MAliAl  Pallavarayen,  2  Weir  674-2  Weir 
100. 

(1238)— Ss.  145,  526  —  "  Criminal  case,'' 
meaning  of — High  Court's  power  to  transfer. — In 
the  absence  of  anything  to  the  contrary,  every 
case  over  which  a  criminal  Court  exercises  juris- 
diction under  the  Crim.  Pro.  Code  is  a  criminal 
case  for  the  purposes  of  that  Code.  The  expres- 
sion '  criminal  case  '  in  s.  526  includes  a  pro- 
ceeding initiated  under  s.  145  of  the  Code,  and 
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the  High  Court  under  s.  526  has  power  to 
transfer  it  from  one  Court  to  another  Court, 
subject  to  all  the  conditions  under  which  a 
transfer  cau  be  made.  An  '  accused  person  '  is 
one  over  whom  a  crimmal  Court  exercises 
Jurisdiction.  JAGGU  AHIR  v.  MURLI  SHUKUL. 

10  A.L.J.  27  =  13  Cr  L  J.  452  =  15  Ind.  Cas.  84 
=  34  A.  533.  (25  B.  179,  Not  F.)  [Cons.,  15 
Cr.  L.J.  359  =  23  Ind.  Gas.  727  =  18  C.W.N. 
393.] 

(1234)— Ss.  145,  526— Scope  and  effect  of.—k 
criminal  case,  like  a  criminal  appeal,  must  arise 
out  of  and  deal  with  some  crime  already  com- 
mitted. It  does  not  include  proceedings  taken 
for  the  prevention  of  crime.  The  provisions  of 
8.  526  do  not,  therefore,  confer  a  power  to  direct 
the  transfer  of  any  proceedings  initiated  under 
8.  145,  Crim.  Pro.  Code.  [Diss.,  26  M.  188  = 
12  M.LJ.  391  =  2  Weir  678,  2  C.L.J.  614  =  3 
Cr.  L.J.  83.  10  O.C.  61 ;  JR.,  28  C.  709,  5  C.W. 
N.  749,  23  P.R.  1902,  Cr.  =  85  P.L.R.  1905  =  2 
Cr.  L.J.  40,  2  L.B.R.  239  ;  D.,  10  C.W  N.  1095 
=  4  Or.  L.J.  223.]  In  transferring  a  case  from 
one  Magistrate  to  another,  the  Courb  ought  not 
to  be  guided  by  the  impression  produced  in  its 
own  mmd  as  to  the  impartiality  of  the  Magis- 
trate, but  must  look  to  the  eSect  likely  to  be 
produced  in  the  minds  of  the  parties  and  their 
witnesses,  by  the  selection  of  a  Magistrate  whose 
personal  antecedents  or  circumstances  have, 
however  unavoidably,  connected  him  with 
either  the  one  party  or  the  other.  In  re 
PANDURANG  GOVIND  PUJARI,  23  B.  179  =  2 
Bom.  L.R.755.  [Diss..  34  A.  533  =  10  A.L.J. 
27=13  Cr.  L.J.  452  =  15  Ind.  Cas.  84;  Appr., 
154  P.L.R.  1914  =  5  P.R.  1914,  Cr.;  R.,  6  Bom. 
L.R.  480.] 

(1235)— Ss.  145,  526— Scope  and  effect  of— 
*'  Criminal  case." — A  case  under  s.  145,  Crim. 
Pro.  Code,  is  a  "criminal  case,"  and  the  High 
Court  has  power  to  transfer  the  case  under  both 
a.  526,  Crim.  Pro.  Code,  and  cl.  29,  Letters 
Patent.  In  re  ARUMUGA  TEGUNDAN,  26  M. 
188  =  12  M.L.J.  391  =  1  Weir  788-B  =  2  Weir 
678.  (25  B.  179,  Diss. I  [fl.,  34  A.  5.33  =  10 
A.L.J.  27  =  13  Cr.  L.J.  452  =  15  Ind.  Cas.  84, 
154  P.L.R.  1914,   5  P.R.  1914,  Cr.] 

(1236)— Ss.  145  and  526— See  DISPUTE  AS 
T?0  POSSESSION  OP  IMMOVEABLE  PROPERTY, 

11  O.C.  61  =  7  Cr.  L.J.  423. 

(1237)— Ss.  145,  526,  435  and  id9— High 
Court' s  potver  to  transfer  cases  tinder  s.  145  — 
Charter  Act,  s.  15 — Letters  Patent,  s.  29 — 
Grounds  for  transfer — "  Criminal  case,"  mean- 
ing of. — Per  Ghose,  J. — Although  it  may  be 
doubted,  whether  the  Legislature  meant  to 
confer  on  the  High  Court  the  power  to  make  a 
transfer  in  ?,  case  other  than  strictly  criminal, 
i,e.,  in  a  case  in  which  a  person  is  charged 
with  an  offence,  yet  the  High  Court  has  the 
power  to  make  an  order  for  transfer  of  a  case 
under  s.  145  under  the  provisions  nf  s,  15  of  the 
Charter  Act.  Per  Taylor,  J. — It  is  doubtful 
whether  the  High  Court  has  power  under  s.  526, 
to  transfer  oases  which  do  not  relate  to  matters 
which  may  strictly  be  described  as  "criminal," 
i.e.,  as  relating  to  crime  or  ofEenoes  under  the 
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law.  But  that  power  exists  under  s.  29,  Letters 
Patent,  for  in  the  Letters  Patent,  the  expresKion 
"  criminal  case  "  appears  to  be  used  without  the 
distinction  which  apparently  exists  in  the  Code 
of  Criminal  Procedure  in  respect  of  cases  tried 
by  a  Criminal  Court  has  opposed  to  civil  cases. 
LoLiT  Mohan  Moitra  v.  Bur.ja  Kanta 
AGHARJEE,  28  C.  709  =  5  C.W.N.  749.  [Appr., 
154  P.L.R.  1914,  5  P.R.  1914,  Cr.;  R.,  34  A. 
533  =  10  A.L.J.  27  =  13  Cr.L.J,  452  =  15  Ind. 
Cas.  84,  14  Or.  L.J.  529  =  14  M-L.T.  200  =  21 
Ind.  Cas.  129  =  1913  M.W.N.  728;  Cons..  15  Cr. 
L.J.  359  =  23  Ind.  Cas.  727  =  18  CW.N.  393; 
ExvL,  2C.LJ.  614;  D.,  2  Cr.L.J.  40  =  85  P. 
L.R.  1905  =  5  P.R.  1905,  Cr.] 

238)— Ss.  145,  b'iQ  —Incompetency  of  Magis- 
trate to  whom  case  under  s.  145  was  transferred, 
to  make  order  under  that  section. — S.  530  refers 
only  to  a  case,  where  a  Magistrate  is  not  com- 
petent, by  virtue  of  the  position  he  holds  or 
powers  vested  in  him,  to  try  a  case  of  the 
character  mentioned  in  s.  145.  But  where  a 
Magistrate  is  competent  to  try  a  case  under 
s.  145,  the  fact  that  he  has  not  local  jurisdic- 
tion over  the  matter  will  not  make  the  case 
come  within  s.  530.  RAJ  MOHAN  ROT  ChoW- 
DHURY  v.  PROSUNNO  CHANDRA  CHATTERJI, 
5  C.W.N   686. 

(1239)— Ss.  145,  537 — Proceedings  in  respect 
of  several  plots  of  lands — Separate  proceedings, 
necessity  of — The  taking  of  one  proceeding  in 
respecc  of  several  plots  of  lands  claimed  to  be 
in  the  possession  of  different  persons,  will  not 
be  prejudicial  to  the  interest  of  the  parties,  if 
the  course  taken  by  the  Magistrate  does  not 
preclude  any  of  the  parties  from  adducing 
evidence  in  the  case  concerning  the  different 
plots  of  land.     TSWAR  CHUNDER  CHOWDHRY 

V.  AMBicA  Churn  Majumdar,  3  C.W.N.  54^ 
[F.,  5  C.W.N.  710.] 

(1240)—  Ss.  145  and  537— See  DISPUTE  AS 
TO  POSSESSION  OF  IMMOVEABLE  PROPERTY, 
4  A.L.J.  705  =  A.WN.  1907,  265  =  6  Cr.L.j! 
352  =  30  A.  41. 

(1241)— S.  145  {!)— Order  not  complying  with 
provisions  of  section — High  Court's  powers  of  re- 
vision.— Where  an  order  purporting  to  be  passed 
under  s.  115  (1)  gave  no  information  as  to  the 
subject  of  dispute  and  it  left  the  persons,  to^ 
whom  the  notice  was  issued,  quite  in  the  dark, 
as  to  the  property  in  regard  to  which  they  had 
to  set  forth  their  respective  claims,  merely 
stating  that  the  Magistrate  was  satisfied  from 
the  evidence  that  a  breach  of  the  peace  would 
occur,  held,  that  the  order  was  wholly  in- 
complete and  failed  to  comply  with  the  require- 
ments of  the  law,  and  that  the  High  Court 
had  power  to  interfere  in  revision  and  to  set  it 
aside.  In  the  matter  of  the  petition  of  T.  A. 
Martin,  27  A.  296  =  A.WN.  1904,  234.  (27 
C.  981,  30C.443,-P.)  [B.,  30  A.  41  =  4  A.L. . 
J.  705  =  A  W.N.  1907.  265  =  6  Cr.L  J.  353,  4 
A.L.J.  91  =  A. W.N.  1907,  50.] 

(1242) — S.  145,  sub-s.  1 — Proceedings  under 
section — Necessity  for  a  formal  order  under 
sub-s.  1, — The  making  of  a  formal  order  under 
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sub-s.  1  of  s.  145,  Grim.  Pro.  Code,  is  absolute- 
ly necessary  to  the  initiatioa  of  proceedings 
under  the  section,  and  an  omission  to  make 
such  an  order  and  to  draw  up  a  proceeding 
under  sub-s.  1,  is  a  question  of  jurisdiction 
which  renders  all  the  proceedings  invalid. 
Banwaei  Lal  Mukerjee  v.  Hriday 
CHAKBAVAETI,  32  C.  532  =  1  C.L.J.  432  =  2  Cr. 
L.J.  347. 

(1243)— S.  145  (1)— Jurisdiction — Order  under 
s.  145,  provision  oi  cl.  (1),  not  complied,  effect  of. 
— Without  compliance  with  the  requirements  of 
s.  145  (1)  of  the  Grim.  Pro.  Code,  a  Magistrate's 
order  under  the  section  is  without  jurisdiction 
and  illegal.  AUTar  Kurmi  v.  EMPEROR, 
15  Cr.  L.J,  424  =  24  Ind.  Cas.  160.  (25  A.  537 
=iA.W.N.  1903,  102,  20  Ind.  Cas.  751  =  11 
A.L.J.  696=14  Cr.  L.J.  495  =  36  A.  19,  R.) 
,  (1244) — S.  145,  cis.  1  andh — Irregularities  in 
proceedings — Effect. — A  Magistrate,  who  com- 
mits a  mistake  (1)  by  not  having  in  his  order 
under  s.  145,  Grim.  Pro.  Code,  stated  the 
grounds  for  his  belief  that  there  was  likely  to 
be  a  breach  of  the  peace  and  (2)  by  not  having, 
under  cl.  3  of  that  section,  served  a  copy  on 
the  applicant,  does  not  divest  himself  of  juris- 
diction, these  being  mere  irregularities  in  the 
proceedings,  which  do  not  in  the  least  affect, 
the  jurisdiction.  BiDYA  Dhae  v.  JAGDISH 
Pershad.  7  O.C.  334.  (27  C  981,  Diss,) 

(1245)— S.  145  (1,  4,  5,  6)  — See  HIGH  COURT, 

Jurisdiction  of— Revisional  powees  of 
High  Court,  2  C.  293,  F.B. 

(1246)— 8. 145  (1,  4,  5,  6)— See  PENAL  CODE, 
s.  188,  7  O.L.R.  291. 

(1247)— Ss  145  (1,  4,  5,  6),  192  and  528  (1, 
2,  3)— See  DISPUTE  AS  TO  POSSESSION  OF 
Immoveable  peopebty,  22  C  898. 

(1248)— S.  145,  sub-ss.  1,  4,  6—"  Then," 
meaning  of- — The  use  of  the  word  "  then  "  in 
sub-s.  4,  does  not  render  the  publication  of  the 
order  mentioned  in  subs,  1,  a  condition  prece- 
dent to  the  passing  by  the  Magistrate  of  a  final 
order  under  subs.  6.  The  word  "  then  "  applies 
only  to  the  time  or  order  of  the  Magistrate's 
proceedings,  but  does  not  deprive  him  of  juris- 
diction,if  the  notice  has  not  been  duly  published. 
SUKH  Lal  Sheikh  v.  tara  Chand  Ta,  33 
C.  68  =  9  C.W.N.  1046  =  2  C.L.J.  241  =  2  Cr.  L. 
J.  618. 

(1249) — S.  145  (2) — "  Crops  or  other  produce 
of  land " — Crops  severed  from  the  land  not 
within  the  definition. — The  words  "  crops  or 
other  produce  of  land"  in  s.  145  (2),  Grim. 
Pro.  Code,  do  not  include  crops  severed  from 
the  land  upon  which  they  grew.  A  Magistrate 
cannot,  hence,  attach  under  s,  146  of  the  Code 
a  crop  of  niahua,  no  longer  growing  on  the 
trees.  Ghaurasi  v.  RAMA  Shankar,  AW. 
M.  1905,  278  =  28  A,  266  =  3  A, L.J.  13.  (30  C. 
110,  F.) 

(1250)— S.  145  (2)  and  {3)— Meaning  of 
"  then."— The  word  "  then  "  in  the  2nd  and  3rd 
paragraphs  of  s.  145,  Crim.  Pro.  Code,  refers 
to  the  time  when  the  Magistrate  "  received  the 
information, "  which  leads  him  to  exercise  bis 
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powers  under  s.  145,  Crim.  Pro.  Code» 
In  the  ^flatter  of  SHAMBHU  PARSHAD,  S.C. 
115,  Oadh. 

(1251)— S.  145  {3)— Failure  to  publish  copy 
of  order — Effect  of.— The  failure  to  publish  a 
copy  of  the  order,  in  accordance  with  the  pro- 
visions of  cl.  (3;  to  s.  145,  affects  the  jurisdic- 
tion of  the  Court.  Janu  Manjhi  v,  MaNI- 
RUDDIN,  8  C.W.N.  590.  iOverruled,  33  G.  68 
=  2  C  L.J.  241  =  9  G.W  N.  1046  ;  Diss.,  4  Ind. 
Cas.  876  =  12  O.C.  400  =  11  Cr.  L.J.  69 ;  F.,2 
C.W.N.  909.] 

(1252) — S.  145  (3)  li)— Inquiry  into  possession 
— Publication  of  notice. — The  publication  of  a 
notice  locally  under  subs,  (3)  is  a  conditiou 
precedent  to  the  exercise  of  a  Magistrate's 
jurisdiction  in  an  inquiry  as  to  possession  undec 
sub-  s.  (4)  of  that  section,  NawAB  KHAJAH 
SOLEMOLLAH  BAHADUR  v.  ISHAN  CHaNDRA 
Dass  Sarkar,  9  C.W.N.  909  =  2  Cr.  L.J.  569. 
(8  C.W.N.  590,  Apvr.)  [R.,  33  C,  68  =  2  CL. 
J.  241  =  9  C.W.N.  1046  =  2  Gr.L. J.  618.  9  Cr. 
L.J. -226  =  4  M.L.T.  450  =  10  Bom.  L.R.  973, 
11  Cr.  L.J.  69  =  4  Ind.  Cas.  876  =  12  O.C.  400.] 

(1253)— S.  145  (3)  and  {^)— Scope  of  the 
clauses — Failure  to  coviply  with  the  provisions 
of  cl.  Z— Effect — 01.  3  of  the  section  was 
intended  to  be  only  supplementary  to  cl.  1,  and 
it  was  framed  with  the  object  of  giving  all  per- 
sons interested  in  the  dispute,  notice  of  the 
proceedings  before  the  Magistrate,  so  that  they 
might  have  an  opportunity  of  appearing  and 
putting  in  their  claims,  if  they  have  any ; 
when  the  requiremeots  of  els.  1  and  3  are 
complied  with,  the  Magistrate  is  to  take  up 
the  enquiry  as  provided  by  cl.  4.  Cl.  3  further 
provides  for  the  publication  of  a  copy  of  tha 
order  in  a  conspicuous  place  at  or  near  the 
subject  of  dispute,  probably  with  the  intention 
of  guarding  againnt  collusive  proceedings,  as 
well  as  to  give  to  any  one  interested,  who  may, 
through  an  oversight  or  otherwise,  not  have 
received  a  summons,  an  opportunity  of  coming 
in  with  his  claim,  and  also  to  notify  generally 
to  all  persons  in  the  locality  that  a  proceeding, 
under  the  section  has  been  set  on  foot.  Bub 
the  general  invitation  was  not  intended,  any 
more  than  the  power  given  to  the  Magistrate 
of  summoning  additional  parties,  to  have  the 
effect  of  altering  the  character  of  the  enquiry. 
Krishna  Kamini  v.  Abdul  Jubbar,  30  C. 
155  =  6  C.W.N.  737,  F.B.  [R.,  33  C.  68  =  9  C. 
W.N.  1046  =  2  C.L  J.  241,  F.B.] 

(1254)— S.  145  (4)— Procedwre.— Where  the 
Magistrate,  in  a  proceeding  under  s.  145, 
refused  to  examine  some  witnesses  of  the  first 
party  who  were  present  iu  Court  and  declared 
the  possession  of  the  second  party,  held,  that 
the  Magistrate's  refusal  was  in  direct  contra- 
vention of  the  provisions  of  law  contained  in 
cl.  (4).  s.  145  of  the  Code  and  that  the  order 
should  therefore  be  set  aside.  MANMATHA 
NATH  MITTER  v.  BARODA  PROSAD  ROY 
CHOWDHRY,  31  C.  685.  \_F.,  2  C.L.J.  286  (n); 
R.,  32  C,  1093  =  2  C.L.J.  280;  Expl.,  3  G.L.J. 
478.] 
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.  (1255)  — S.  145  li)—Prar.tice.—A  Magistrate 
ought,  before  entering  on  an  enquiry  under  cl.  4 
of  the  section,  to  satisfy  himself  to  the  best  of 
his  ability  on  the  information  before  him,  as  to 
who  are  the  persons  claiming  to  be  in  present 
possession  of  the  subject  of  dispute,  but  he  is 
not  coaoerned  to  ascertain  what  persons  have, 
or  claim  to  have,  mere  rights  to  possession. 
Krishna  Kamini  v.  abdul  Jubbar.  30C. 
155  =  6  C.W.N.  737.  F.B.  (21  C  29,  Ovsrrukd.) 

(1256)— S.  145,  cl  (4)—  Jurisdiction— r  re- 
sumption—AcUxal  possession. — The  jurisdiction 
of  a  Magistrate  to  initiate  proceedings  under 
S.  145  IS  not  determined  by  the  date  of  dis- 
possession of  one  of  the  parties  claiming  the 
land,  but  it  is  determined  by  an  apprehension, 
based  on  reliable  information,  that  a  dispute 
likely  to  cause  a  breach  of  the  peace  exists 
between  two  parties.  The  proviso  4  of  cl.  145, 
merely  recites  a  circumstance  under  which  pre- 
sumption of  possession  may  be  made  in  favour 
of  one  of  the  disputants.  A  Magistrate  does 
not  act  without  jurisdiction  if  he  decides  the 
question  of  actual  possession  on  grounds  other 
than  the  presumption  referred  to  in  the  proviso. 
Sheor.aj  Singh  v.  King-Empbror.  It  A.L. 
J.  305  =  19  lad.  Cas.  319  =  14  Cr.  L.J.  223. 

(1257) — S.145  [i)  —  Jui-isdiction— Jurisdiction, 
exercise  of,  defective- -Possession,  proof  of,  absence 
of,  —Where  in  a  proceeding  under  s.  145  of  the 
Code  of  Criminal  Procedure,  instituted  in  1913, 
the  Magistrate  declared  possession  in  favour  of 
the  opposite  party  as  evidenced  by  certain 
documents  of  title  relating  to  a  period,  10  years 
prior  DO  the  proceeding,  without  taking  further 
evidence,  oral  or  documentary,  to  see  whether 
that  possession  continued  up  to  the  date  of  the 
proceeding,  the  High  Court  set  aside  the  order 
of  the  Magistrate  as  made  without  jurisdiction, 
heing   contrary  to    the  provisions   of  cl.   (4)  of 

s.  145.  JuTHAN  Singh  v.  r.amnarayan 
Singh,  19  C  L.J  356  =  18  C.W.N.  700  =  15  Cr. 
L.J.  202  =  22  Ind.  Cas.  986. 

(1258)— Ss.  145  (4),  U6 -Attachment  of  lands 
■ond  crops  harvested  since  the  disturbance  — 
Jjegality  of  order — Appointment  of  Receiver 
— Powers  of  Receiver — Agent  of  Magistrate — 
Administrative  order. — It  is  competent  to  a 
Magistrate,  under  s.  145  (4),  of  the  Crim.  Pro. 
Code,  to  order  the  attachment  not  only  of  the 
land,  about  the  possession  of  which  there  is  a 
dispute,  but  also  of  "  the  crops  harvested  and 
rents  received  since  the  beginning  of  the  distur- 
bance." The  appointment  of  a  Receiver  under 
s.  145  (4),  Crim.  Pro.  Code,  is  not  prohibited, 
but  he  has  not  and  cannot  exercise  all  the 
functions  that  a  Receiver  appoijted  under 
B.  146  can  exercise.  A  Receiver  appointed  under 
the  former  section  must  be  treated  only  as  an 
agent  or  servant  of  the  Magistrate,  whose  order 
is  only  an  administrative  order  passed  for  the 
management  of  the  property.  SRINIVASA 
PiLIiAY  V.  8ATHAYAPPA  PiLLAY,  13  Cr.  L.J. 
295  =  14  Ind.  Cas.  759. 

(1259)— S.    145,   sub-s.     5  and  s.  434  (.3)— 
When  an   order   under    s,   145  is  final,— The 
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order,  to  which  finality  is  given  under  s.  145, 
must  be  an  order  which  not  only  purports  to 
be,  but  is  in  reality  an  order  under  ihe  section, 
and  has  been  passed  with  jurisdiction.  Where 
the  Court  has  exceeded  its  jurisdiction  in  mak- 
ing the  order,  it  is  null  and  void,  and  the  High 
Court,  in  the  exercise  of  its  revisional  juris- 
diction, is  competent  to  interfere  with  it. 
MAHADEO  KUNWAR  V.  BiSU,  25  A.  537  =  A. 
W,N.  1903,  102.  (26  C.  188,  24  B.  5i7,  18  M. 
41.  27  C.  98i,  7  C.W.N.  174.  R  )  [R.,  26  A. 
144,  36  M.  275  =  13  Cr.L.J.  573  =  17  Ind.  Cas. 
65  =  23  M.L.J.  499  =  12  M  L.T.  439  =  1912  M. 
W.N.  1154,  SCr.  LJ.  170=1  S.LR.  50;  D., 
4  A.L.J.  91=  A. W.N.  1907,  50.] 

(12601— S.  145,  els.  5  and  6— Termination  of 
proceeding  —Petition of  compromise — Subseqtient, 
proceeding  if  legal. — The  parties  to  a  proceed- 
ing under  s.  145,  Crim.  Pro.  Code,  compromised 
and  filed  a  petition  of  compromise,  and  accord- 
ing to  its  terms  the  Magistrate  ordered  that  the 
lands  would  be  in  the  possession  of  both  sides 
as  stated  in  the  petition  :  Held,  that  the  order 
fell  under  cl.  5  of  s.  145  and  not  under  cl.  6, 
and  that,  therefore,  a  subsequent  proceeding  in- 
stituted under  s.  145  between  the  parties  in 
respect  of  the  same  lands,  is  not  one  made 
without  jurisdiction.  SADHU  BISWAS  v. 
Mahammad  ali  Biswas,  9  Ind.  Cas.  167  =  12 
Cr.  L.J.  32  =  15  C.W.N.  568. 

S.  146  (  =  1882,  8.  146 ;  1872,  s.  531  ;  1861, 

s.  319). 

Ses  Dispute  as  to  possession  of  im- 
moveable PROPERTY. 

See  Possession. 

(1261)— S.  lie- Condition  essential  for  order 
under  section — Likelihood  of  breach  of  the  peace 
— Jut isdxction  of  Magistrate. — A  necessary 
preliminary  to  an  order  under  s.  146  is  that 
proceedings  should  have  been  taken  and  an 
order  made  under  s.  145  of  the  Code.  Where, 
from  the  record,  it  appeared  that  the  procedure 
prescribed  by  s.  145  was  not  followed  by  a 
Magistrate,  no  order  in  writing,  as  required  by 
that  section,  having  been  made  by  him,  held, 
that  the  Magistrate's  order  attaching  the  pro- 
perty was  an  order  without  jurisdiction  and  one 
which  cannot  be  deemed  to  have  been  passed 
under  ch.  XII.  Crim.  Pro.  Code,  as  there  was 
nothing  to  indicate  that  there  was  a  dispute 
likely  to  cause  a  breach  of  the  peace.  AZIZ-UD- 
din  v.  Emperor,  2  A.L  J.  149 

(1262)— S,  14:6— Power  conferred  by  the  sec- 
tion, when  exercisable . — The  power  conferred  by 
s.  146,  Crim.  Pro.  Code,  upon  a  Magistrate, can 
only  be  exercised  when  the  Magistrate  decider 
that  none  of  the  parties  is  in  possession,  or  is 
unable  to  satisfy  himself  as  to  which  of  them 
was  in  possession.  He  cannot  take  action  under 
the  section,  merely  because  he  is  unable  to 
satisfy  himself  as  to  which  of  the  parties  is  en- 
titled to  possession  or  has  a  right  to  the  pro- 
perty. Inability  to  decide.on  the  right  to  the 
property  cannot,  therefore,  justify  the  attach- 
ment of  the  property  uder  s.  146.  In  re  SOM- 
NATH  Madhavji,  6  Bom.  L.R.  723. 
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(1263)— S.  146—  Poiuer  to  attach  property, 
when  could  be  exercised, — A  Magistrate  can 
attach  property  only  oq  the  ground  that  he 
cannot  satisfy  himself  as  to  which  of  the 
parties  is  in  possession.  7n  re  SANGANBASAWA 
Eom  BasaPPA,  7  Bora.  L.R.  18  =  2  Cr.L.J.  28. 

(1264)— S.  14:6— Order  for  attachment,  when 
valid. — Where  each  party  is  found  to  be  in 
possession  of  difierent  portions  of  a  disputed 
land,  a  Magistrate  has  no  jurisdiction  to  order 
attachment  under  s.  146  (1).  RAJENDBA 
NARAIN  BOY  V.  MAHOMED  ARZUMAND  KHAN, 

9  C.W.N.  887  =  1  C.L.J.  331  =  2  Cr.L.J.  408. 

(1265)— S.  liG— Effect  of  attachment— Limi- 
tation Act,  1877,  s.  28.— Where  a  Magistrate, 
acting  in  due  course  of  law,  either  because  he 
found  neither  party  was  in  possession,  or 
because  he  was  unable  to  satisfy  himself  as  to 
which  of  them  was  in  possession,  simply  attached 
the  property,  held  that  such  attachment  operat- 
ed in  law,  for  the  purposes  of  limitation, 
simply  as  detention  or  custody  of  the  property 
by  the  Magistrate  who,  pending  the  decision  by 
a  Civil  Court  of  competent  jurisdiction,  holds 
it  merely  on  behalf  of  the  party  entitled, 
whether  he  be  one  of  the  actual  parties  to  the 
dispute  before  him  or  any  other  person.  For 
purposes  of  limitation,  the  seizin  or  legal  posses- 
sion will,  during  the  attachment,  be  in  the  true 
owner  and  the  attachment  by  the  Magistrate 
will  not  amount  either  to  dispossession  of  the 
owner,  or  to  his  discontinuing  possession. 
Under  s.  146,  Crim.  Pro.  Code,  the  Magistrate 
is  bound  to  continue  the  attachment  and  have 
statutory  possession  of  the  lands  for  the  pur- 
poses of  continuing  the  attachment,  until  a  com- 
petent Civil  Court  determines  the  rights  of  the 
parties  to  the  dispute  before  him,  or  the  person 
entitled  to  the  possession  of  the  lands  and 
he  cannot  deliver  the  property  to  any  of  the 
parties  cr  other  person  without  an  adjudication 
by  a  Civil  Court.  During  the  continuance  of 
the  attachment,  the  legal  possession  for  pur- 
poses of  limitation  will  constructively  be  in  the 
person  who  had  the  title  at  the  date  of  the 
attachment  and  such  title  cannot  be  extinguish- 
ed by  the  operation  of  s.  28,  Limitation  Act, 
1377,  however  long  such  attachment  may 
continue.  RAJAH  OF  VENKATAGIRI  v.  ISA- 
KAPALIil  SUBBIAH,  26  M.  410,  [R.,  13  Cr. 
Ii.J.  23  =  13Ind.  Cas.  215  =  22  M.L.J.  154  =  10 
M.L.T.  573.] 

(1266) — S.  li&— Disobedience  to  an  order 
under  the  section — Penal  Code,  s.  188. — Disobe- 
dience to  an  order  passed  under  s.  146,  Crim. 
Pro.  Code,  is  not  an  offence  punishable  under 
s.  188,  Penal  Code.  The  order  under  s.  146  is 
an  order  to  a  Police  officer  to  take  possession  of 
the  lands  and  not  an  order  to  any  other  person. 
NAGOJi  RAMA  Chandra  v.  Queen-Empress, 
8  M.L  J.  253  =  1  Weir  322  =  1  Weir  143  =  2 
Weir  112. 

tl267)— S.  146  i  =  Crim.  Pro.  Code,  1882. 
^.  146) — Object  of  the  section. — The  special  pro- 
TisioQ  contained  in  s.   146    is   not  meant  to 
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relieve  the  Magistrate  from  the  duty  of  decid- 
ing the  case  on  the  merits,  but  only  allows  art 
order  for  attachment  to  be  made  when  it  is  not 
possible  to  decide  which  party  is  in  possession. 
An  order  of  a  Magistrate  under  s.  146  was  set 
aside  on  the  grounds,  first,  that,  although  the 
petitioner  cited  a  number  of  witnesses,  they 
were  not  examined,  and,  in  the  second  place, 
the  order  did  not  show  that  it  was  not  possible, 
on  the  evidence,  to  decide  as  to  the  fact  of  pos- 
session, but  would  rather  seem  to  indicate  that 
the  Magistrate  could  not  or  would  not  decide, 
whether  the  witnesses  on  the  one  side  or  those 
on  the  other  were  to  be  believed.  NEEDAMEGAM 
PILLAI  V.  MOOROOGAPPA  MUDELY,  2  Weir 
110.  [R.,  11  Cr.L.J.  560=-8  Ind.  Cas.  63  =  » 
M.L.T.  447.] 

(1268)— S.  146  (  =  Crtm.  Pro,  Code,  1872, 
ss.  530,  531) — Jurisdictio7i. — A  Magistrate  ia 
not  at  liberty  to  proceed  under  s.  530,  or  s.  531» 
Act  X  of  1872,  unless  he  is  satisfied  that  a  dis- 
put?  exists  likely  to  produce  a  breach  of  the 
peace,  and  unless  he  records  a  proceedings  stat- 
ing the  grounds  of  his  being  so  satisfied. 
Empress  v.  Lochan,  A.W.N.  1881,  46. 

(1269) — S.  146 — Enquiry  as  to  possession — 
Coriflicting  claims  based  on  different  titles- 
Refusal  of  Magistrate  to  decide  as  to  possession- 
Jurisdiction. — Where,  in  an  enquiry  as  to 
possession,  the  parties  put  in  claims  based  on 
difierent  titles,  one  claiming  under  a  Will, 
another  under  a  partition,  settlement  and  Will, 
and  the  Magistrate,  holding  that  he  was  unable 
to  decide  as  to  the  question  of  possession,  or- 
dered that  the  property  do  remain  under  Court 
attachment  till  the  parties  had  settled  their 
difierences  in  a  Civil  Court :  Held,  that  the 
Magistrate  acted  without  jurisdiction  and 
should  have  decided  on  the  question  of  posses- 
sion. Veyya  Manikiayam  v.  Venkaiya,  8 
Ind.  Cas.  63.  (2  Weir  110,  R) 

(1270)— S.  liB— Both  parties  found  io  be  in 
ioint  possession — Order  under  s.  146 — Legality, 
— A  Magistrate  has  no  jurisdiction  to  pass  an 
order  under  s  146,  Crim.  Pro.  Code,  on  hia 
finding  that  the  contending  parties  are  in  joint 
possession  of  the  disputed  property.  MOHAM- 
MAD KOOLAYAPPA  ROWTHAN  v.  SHEIK 
ABDUL  KHADIR  ROWTHAN,  27  ML  J.  169  = 
15  Cr.L.J.  572  =  25  Ind.  Ca&.  324.  (9  C.W.N. 
887,  1  C.L.J,  632.  10  C.W.N,  1088,  11  CW. 
N.  512,   17  C.W.N.  205,  iJ.) 

(1271.)— S.  146  i^Crim.  Pro.  Code,  188?, 
s.  146) — Attachment  of  property — Subsequent 
Civil  Court  decree — Profits  of  property  during 
attachment. — Where  immoveable  property,  the 
subject  of  dispute  between  rival  claimants,  has 
been  attached  by  the  Magistrate  under  s.  146, 
Crim.  Pro.  Code,  and  a  decree  regarding  that 
property  has  been  subsequently  passed  by  the 
Civil  Court,  the  Magistrate  is  bound  to  return 
the  profits,  derived  from  such  property  during 
the  attachment,  to  the  person  who  has  been 
successful  in  the  Civil  Court.  In  the  matter 
of  the  petition  of  AVADH  NARAIN  LAL,  A.W» 
N.  1893,100. 
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(1271-a)— S.  14:6— Attachment  under— Dura- 
tion of  attachment — Magistrate  when  to  with- 
draw attachment- — An  order  of  attacbment  of 
property  under  s.  146  of  the  Grim,  Pro.  Code 
remains  in  force  until  withdrawn,  but  it  is  the 
duty  of  the  Magistrate  to  withdraw  it  and  release 
the  attachment,  as  soon  as  it  is  brought  to  his 
notice  that  a  competent  Court  baa  determined 
the  rights  of  the  parties  thereto,  or  the  person 
entitled  to  possession.  MAHARAJA  OP  VENKA- 
TAQIBI  V.  AMBARKANA  SRINIVASA  ROW,  17 
M.L.T.  392. 

(1272)— S.  146— See  ACT  XV  OF  1877,  arts. 
47,  142,  144,  20  A.  120  =  A.W.N.  1897.  214. 

(1-273)~S.  146  — Possession— Lands  under 
attachment  by  Magistrate— S^e  ACT  XV  OF 
1877,  art.  144,  1  G.W  N.  569. 

(1274)— S.  146— See  PENAL  CODE,  ss.  188, 
447,  8  M.L.J.  253. 

(1275)— S.  146— See  Nos.  601,  603,  1016, 
1017,  1176  to  1193,  1258,  supra. 

(1276) — Ss.  146  and  435 — Attachment  under 
s.  146,  if  valid  where  Magistrate  unable  to  satisfy 
himself  who  toas  in  possession — High  Court's 
potver  of  interference  loith  order  under  s.  146, 
Crim.  Pto.  Code. — The  High  Court  cannot, 
under  s.  435,  Crim.  Pro.  Code,  1898,  interfere 
with  orders  passed  under  s.  146  of  the  Code. 
But  an  order,  which  merely  purports  to  be 
under  s.  146,  Grim.  Pro.  Code,  but  exceeds  the 
powers  given  thereby,  is  one  with  which  the 
High  Court  is  not  precluded,  by  s,  435,  from 
interfering  in  revision.  The  powers  given  by 
s.  146,  Crim.  Pro.  Code,  would  justify  attach- 
ment only  on  the  Magistrate's  inability  to 
satisfy  himself  as  to  which  of  the  parties  was 
in  possession  of  the  subject  of  dispute,  and 
would  not  justify  attachment  merely  because 
the  Magistrate  could  net  decide  upon  the  rights 
of  the  parties.  For  the  purposes  of  s,  146,  the 
Magistrate  is  neither  called  upon  nor  empower- 
ed to  consider  the  question  of  rightful  posses- 
sion. In  re  Sanganbasawa  kom  Basappa, 
7  Bom.  L.R.  18  =  2  Cp.  L.J.  28. 

(1277)— Ss.  146,  537— See  DISPUTE  AS  TO 
POSSESSION  OF  IMMOVEABLE  PROPERTY,  lii 
C.L.R.  221. 

(1278)— Ss.  146  (2),  435  (2)— Jurisdiction— 
Ultra  vires  order — Criminal  Revision — Power 
ef  Chief  Court.— k  Sub-Divisional  Magistrate 
attached  certain  lands  and  appointed  a  Receiver 
under  s.  146  (2),  Crim.  Pro.  Code,  till  a  compe- 
tent Civil  Court  would  determine  the  rights  of 
the  parties,  but  refused  to  make  over  the 
possession  to  the  successful  party  when  the  Dis- 
trict Court  determined  the  rights  of  the  con- 
testing parties,  on  the  ground  that  the  losing 
party  was  going  to  apppal  to  the  Chief  Court  : 
Held,  that  the  Sub-Divisional  Magistrate's 
order  was  clearly  without  jurisdiction,  as  a 
Magistrate  ceases  to  have  authority  to  retain 
the  property  after  a  competent  Civil  Court  deter- 
mines   the  rights  of  the  parties.     The   Chief 
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Court  has  power  to  annul  such  orders  in  revi- 
sion unders.  435  (3).  Crim.  Pro.  Code.  MAUNO- 
THA  ZAN  V.  MAUNG  BA  GALE  alias  MAUNQ 
Bu,  IS  Gr.  L.J.  S00  =  24  Ind.  Caa.  S88 

S.  147  (  =  1882,  8.  147  ;  1872,  s.  532  ;  1861. 

8.320). 

See  Dispute  as  to  possession  of  im- 
moveable PROPERTY. 

(1279."^— S.  147— Scope  of  section— Right  to 
fish — Parties  to  enquiries  under. — There  ia 
nothing  in  s.  147  to  limit  its  operation  only  to 
easements.  The  words  "  the  right  to  do  any- 
thing in  or  upon  tangible  immoveable  property" 
includes  also  the  right  to  fish  in  a  bhil.  The 
only  reference  to  easements  is  in  the  marginal 
note  to  the  section,  which  is  no  part  of  the 
enactment.  [F.,  23  C.  557.]  In  an  enquiry 
under  s.  146  of  the  Code,  it  is  sufficient  if  per- 
sons who  claim  for  themselves  the  right  to  fish, 
though  that  right  is  derived  from  others,  are 
made  parties.  It  is  not  necessary  that  pro- 
prietors in  the  bhil  should  be  added  as  parties, 
dukhi  Mullah  v.  Halway,  23  C  55  (21  C. 
29.  21  C.  727.  D)    [B.,  2  C.W.N.  670.] 

(1280) — S.  m— Enquiries  under  the  section- 
Conditions  requisite  for  them— Parties  entitled 
to  notice. — Magistrates  ought  not  to  embark  on 
enquiries  under  s.  147  of  the  Gode,  in  which  it 
is  certain  that  injustice  may  he  done  from  de- 
fective procedure,  unless  they  are  satisfied  that 
a  real  danger  of  the  evil,  for  the  prevention  of 
which  the  procedure  is  devised,  does  in  fact 
exist.  They  would  not  be  acting  wisely  to  use 
this  procedure  in  a  case  involving  a  long  and 
complicated  enquiry,  and  the  presence  of  a 
great  number  of  people,  when  such  an  efiective 
remedy  as  binding  few  persons  ia  readv  to  his 
hand.  [P.,  23  C.  557  ;  R.,  2  G.W.N,  670.]  The 
enquiry  contemplated  under  s.  147  of  the  Gode 
is  a  judicial  enquiry  and  the  opinion  to  be 
formed  must  be  a  judicial  one,  founded  upon  the 
evidence  legally  before  the  Magistrate  under 
s.  356  of  the  Code-  The  evidence  before  the 
Magistrate  would  not  be  legally  before  him,  if 
it  had  been  taken  behind  the  backs  of  the  per- 
sons who  claimed  or  denied  the  right,  in  the 
sense  that  they  not  only  were  not  represented 
at  the  enquiry,  but  had  no  notice  of  it.  It 
could  not  be  held  that  notice  given  to  servants 
is  notice  given  to  the  master,  and  that  servants 
would  sufficiently  represent  their  master  in 
such  proceedings.  BATHOO  LALL  v.  DOMI 
LAL,  2i  C.  727.  [F.,  2  C-W.N.  670;  R.,  31  C. 
48;  D.,  23  G.  55.] 

(1281)— S.  147— Z7se  of  public  highway.— It 
is  doubtful  whether  s.  147,  Crim.  Pro.  Code, 
applies  to  a  dispute  relating  to  the  right  to  use 
a  public  highway.  S.  145  does  not  apply  to 
such  a  case.  KOLANDAI  NAYAKAN  v.  KARA- 
budda  Savudri,  2  Weir  117. 

(1282)  — S.  HI— Obstruction  to  right  of  way — 
Order  for  its  removal. — A  Magistrate  is  compe- 
tent to  direct  the  removal  of  an  obstruction  to 
a  right  of  way  caused  by  the  owner  of  the 
land,  if  there  be  a  likelihood  of  a  breach  of  the 
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peace  in  consequence  of  such  obstruction. 
LALiT  Chandra  neogi  v.  Tauini  Pbrsad 
Gupta,  5  C.W.N.  335.  [F.,  39  0.560=13 
lud.  Cas.  1000  =  13Cr.  LJ.  1S4,  15  C.L.J. 
267  =  12  Cr.  L.J.  319  =  10  Ind.  Gas.  615;  D.,  36 
G  923  =  14  C.W.N.  178  =  10  Cr.  L.J.  579  =  4 
Ind,  Gas.  415.] 

(1283)— S.  147  (  =  Crim.  Pro.  Code,  1882, 
s,  lili— Questions  regarding  the  right  to  use  a 
highway— Applicability  of  the  section. — It  is 
open  to  question,  whether  s.  147,  Crim.  Pro. 
Code,  applies  to  cases  of  dispute  regarding  the 
right  of  carrying  corpses  along  a  public  high- 
way. KOLANDAI  NaYAKAN  V.  KARABUDDA 
8AVUDRI,  6  M  L.J.  193.  [R.,  11  Cr.  L.J.  721 
=  8  Ind.  Cas.  848  =  21  M.L.J.  486  =  9  M.L.T, 
209  =  1911,  1  M.W.N.  44  ] 

(1284)— S.  147  (  =  Cnm.  Pro.  Code,  1872, 
s.  532) — Carrying  of  corpse  on  a  highway. — 
Except  when  danger  to  the  public  health  is 
occasioned,  the  conveyance  of  a  corpse  along  a 
highway  is  not  an  unlawful  use  of  the  highway, 
but  when  the  conveyance  of  a  corpse  by  a 
particular  route  is  unnecessary  and  is  repugn- 
ant to  the  feelings  of  the  inhabitants,  a  Magis- 
trate may  properly  exercise  his  influence  to 
induce  the  persons  concerned  to  abandon  that 
route.  Held,  that  the  order  of  the  Magistrate 
prohibiting  Hindus  to  carry  corpses  through  a 
certain  route  on  the  ground  that  Mahomedans 
objected  to  it  and  directing  that  they  should  be 
carried  by  the  nearest  route  to  the  burning 
ghat  was  not  a  legal  order.  In  the  ^natter  of 
the  petition  of  Narayana  Taragan,  7  M.  49 
=  2  Weir  113.  [R-,  U  Cr.  L.J.  721  {722)  =  8 
Ind.  Gas.  848  =  21  M.L.J.  486  (487)  =9  M.L.T. 
209  (210)  =  1911,  1  M.W.N.  44.] 

(1285)— S.  147  {  =  Crim.  Pro.  Code,  1861, 
s.  320) — Right  of  way,  dispute  regarding.  —A 
right  of  way  is  a  right  to  the  use  ot  land  within 
the  meaning  of  s.  320,  Crim.  Pro.  Code,  J861. 

High  Court  Proceedings,  1st  June,  i868, 
4  M.H.C.  App  11. 

(1286)— S.  147  (  =  Crim.  Pro.  Code,  1882, 
s.  147)  —  Prohibiting  religious  procession- — A 
Magistrate  is  not  authorised  to  p^ss  an  order 
prohibiting  a  religious  procession  under  s.  147 
of  the  Crim.  Prt>.  Code,  where  he  has  not  found 
that  the  right  to  prevent  such  a  procession 
exists  in  th»  complaining  party.  QUEEN- 
EMPRESS  V.  Madhavdas,  Rat.  Un.  Cr.  C. 
548, 

(1237)  — S.  1^1— Right  to  enter  teviple  and 
officiate  at  Kmnbhabhishekam  ceremony  whe- 
ther within  the  section— Magistrate  rvhether 
should  formally  record  proceeding  that  there  is 
danger  of  breach  of  peace. — A  right  to  enter  the 
temple  and  officiate  at  the  Kumbhabhishekam 
ceremony  whenever  it  is  necessary  to  perform 
the  same  falls  within  the  scope  of  s.  147.  (11 
M.  323.  29  M.  237,  F.;  .37  C.  578.  38  C.  387, 
Not  F.)  The  order  of  a  Magistrate  under  s  147 
is  not  bad  on  the  ground  that  he  has  not  for- 
mally recorded  a  proceeding  that  there  is  in  his 
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opinion  danger  of  breach  of  the  peace.  A, 
Chidambara  Gurukkal  v.  SENGODA 
GOWNDEN,  16  M.L.T.  427  =  27  M.L.J.  S87  =  15 
Cr.  L  J.  671  =  25  Ind.  Cas.  999,  (2  C.W,N, 
670,  E.) 

(1288)— S,  147  (  =  CWto  Pro.  Code,  1882, 
s.  147) — Right  to  privacy. — The  right  to  pri- 
vacy is  not  a  right,  in  the  assertion  of  which  a 
person  c^n  be  justified  in  entering  upoa  the 
premises  of  another  and  closing  the  windows 
and  doors,  nor  is  it  a  right  to  prevent  the  doing 
of  anything  in  or  upon  any  tangible  immove- 
able property  within  the  meaning  of  s  147  of 
the  Grim.  Pro.  Code.  In  re  GORDHANDAS, 
Rat.  Ua.  Cf.  C;  357. 

(1289) — S  147 — Dispute  as  to  easement — 
Privy  —  Right  to  use  privy — Magistrate — Juns- 
diction. — Under  a.  147  of  the  Grim.  Pro.  Code, 
a  Magistrate  is  restricted  to  inquiring  into  dis- 
puted rights  of  the  use  of  "  land  and  water," 
which  expression  does  not  include  a  "  privy." 
In  re  Shankar  Sadashiv,  15  Bom.  L.R.  329 
=  2  Bom.  Cr.  C.  72  =  14  Cr,  L  J.  400  =  20  lad, 
Cas.  224, 

(1290)  — S.  147 — Right  to  irrigate  from  tank, 
dispute  as  to. — Held,  that  a  Magistrate  can  take 
action  under  s.  147,  Grim.  Pro.  Code,  if  he  be 
satisfied  that  a  dispute  regarding  the  right  to 
irrigate  from  a  tank  is  likely  to  cause  a  breach 
of  the  peace.  QUEEN-EMPRESS  v,  MuSSAM- 
MAT  Rechan,  S,  C.  64,  Oudh, 

(1291) — S.  147 — Interference  with  exerciseof  a 
right  by  a  particular  filass— Interference  loith 
the  use  of  a  well  — Order  of  Magistrate  forbid- 
ding interference  —  Jurisdiction. —  Where  the 
Hindus  prevented  the  Christians  from  exercis- 
ing their  right  to  take  water  from  a  well  :  Held, 
that  there  was  nothing  in  s.  147  of  the  Grim. 
Pro.  Code,  to  prevent  the  Magistrate  from  pass- 
ing an  order  forbidding  the  Hindus  from  inter- 
fering with  the  exercise  of  that  right.  HINDUS 
OF  KANNAMPALAIYAM  VILLAGE   V.  KAIKOLA 

CHRISTIANS,  8  lad.  Cas,  848  =  11  Cr.  L,J.  721 
=  9  M.L.T.   209  =  21   ML,J.  486  =  1911  M,  W. 

N.  44.  (6M.LJ.  193,  7  M.  49.  7).)  [fi..  15 
Cr.  L  J.  509  =  24  Ind.  Gas.  597  =  26  M.L  J.  208 
=  1914  M.W.N.  352.] 

(1292) — S.  147 — Exercise  of  right  in  dispute 
wiihin  the  periods  mentioned  in  seciion. — Where 
it  is  proved  that  the  Ihikadar  and  zemindar 
have  had  an  uninterrupted  use  of  water  of  a 
nala  for  20  years,  which  they  have  enjoyed  as 
an  easement  and  as  of  right,  and  the  erection 
of  a  bund  has  led  to  a  dispute,  there  is  then  a 
sufficient  finding  that  the  right  in  dispute  has 
been  exercised  within  either  of  the  periods  men- 
tioned in  the  proviso  to  s  147.  PASUPATI 
Nath  Bose  v.  Nando  Lal  Bose,  5  C.W.N. 
67  =  28  C.  734.  [F.,  39  G,  560=13  Cr.  LJ. 
184  =  13  Ind.  Cas.  iOOO  ;  F.  d  R.,  15  G.L  J.  267 
=  12  Cr.  L.J.  379  =  10  Ind.  Cas.  615  ;  D.,  36  C. 
923  =  14  C.W.N.  178  =  10  Cr.  LJ,  519  =  4  Ind. 
Cas.  415,] 

(1293.1— S,  147 — Dispute  regarding  a  bund — 
Competency  of  Magistrate  to  order  its  removal — 
Addition    of   parties  —  Effect.  —  Where    the 
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plaintiS  hafl  a  right  to  the  flow  of  water  fee  pur- 
poses of  irrigation  from  a  certain  channel  pass- 
ing through  a  village  of  the  defendant,  who 
obstructed  such  flow  by  erecting  buods,  held, 
that  the  Magistrate  was  competent,  under 
s.  147,  to  direct  the  removal  of  the  obstruction. 
[F„  5  C.W.N.  335.]  A  Magistrate  is  not 
competent  to  add  parties  to  a  proceeding  under 
s.  147,  any  mora  than  he  c^.n  to  proceedings 
under  s,  145.  An  order  made  afler  the  addition 
of  parties  is  null  and  void  only  as  against  the 
added  party,  but  is  bindmg  on  those  to  whom 
it  IS  properly  directed.  PASUPATI  NaTH 
BOSE  V.  Nando  Lal  BOSE.  5  C.W.N.  67  =  28 
C.  734.  [F.,  39  C.  560=13  Cr.L.J.  184  =  13 
Ind.  Ga,s.  1000;  F.  £  E.,  15  C.L.J.  267  =  12 
Cr.L  J.  319  =  10  Ind.  Cas.  615  ;  D.,  36  C.  923  = 
14  C.W.N.  178  =  10  Cr.L.J.  579  =  4  Ind,  Cas. 
415-] 

(1294)— S.  1^1— Right  of  tenant  to  enclose 
land  by  loall— Action  under  section,  if  legal — 
Scope  of  section. — The  enclo?i:ig  by  a  tenant  of 
agricultural  land,  in  his  possession,  with  a  wall 
instead  cf  a  hedge,  would  not  prima  facie  inter- 
fero  with  the  landlord's  right.  The  case  is  one 
in  which  the  High  Court  ought,  not  to  iaterfere 
in  revision,  as  the  dispute  !s  really  a  civil  suit 
between  tbe  parlies,  wnich  ought  to  be  settled 
by  a  Civil  Court.  But,  in  cases  like  this,  it 
would  ba  proper  for  the  Magistrate  to  take 
security  from  the  ptrty  from  whom  a  breach 
of  the  peace  is  apprehended,  though  it  is  not 
illegal  for  the  Magistrate  to  act  under  s.  147. 
The  words  "a  dispute  concerning  the  use  of 
any  land"  cannot  be  qualified  and  the  section 
construed  as  if  it  contained  words  that  the  user 
to  which  the  dispute  relates  is  a  user  by  a  party 
other  than  the  person  in  possession.  ARUNA- 
CHELLAM  CHETTIAR  V.  CHID.ivMB.->iRAM 
CHETTI,  29  M.  97  =  15  M  L.J.  39i  =  3  Cr.  L.J. 
31.     (4  O.W.N.  779,  Not  F.\  7  M.  461,  R.  &  F.) 

(1295)  —  S.  147 — Direction  to  Police  to  assist 
party  to  remove  obstruction,  whether  legal, — A 
Magistrate  has  power  to  invoke  the  assistance 
of  the  Police  in  carrying  out  an  injunction  made 
by  him  under  3.  147  of  the  Crim.  Pro.  Code, 
that  is,  the  Police  may  be  ordered  to  see  that 
an  obstruction  is  removed.  Ambika  PRASAD 
Singh  v.  Gur  SAH.ii  Sikgh,  13  Cr.  L.J.  184 
=  39  G.  560=  J3  Ind.  Cas.  1000  [Diss.,  15  Cr. 
L.J.  291  =  23  Ind.  Cas,  499.] 

(1296)— S.  Ml— See  ACT  XV  OF  1877, 
art.  47,  1  M.  309. 

(1297)— S.  147— See  EASEMENT,  11  C.  52. 

(1298)— S.  147-See  PENAIi  CODE,  s.  188, 
1  Weit  143  =  2  Weir  118. 

(1299)— S.  T47,  ch.  VII— See  MAGISTRATE, 
JuRisDiCTiONOF— General  Jurisdiction, 
Rat.  Un.  Cr.  C.  462  =  Cr.  Rg.  20  of  18S9. 

(l299-a)— S.  147— See  Nos.  588.  604,  928, 
929,  1019,  1020,  1190.  1191,  1194  to  1199,  supra. 

(1300)— Ss.  147,  144.  133,  435, 439— Ofts^rMC- 
tion  to  pathway — Prior  order  under  s,  144 — By 
a  second  class   Magistrate — Commencement    of 
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proceedings  under  s.  147  wUhin  a  rueek  from  date 
of  prior  order — Order  under  s.  147 — Competency 
to  pass — Revision  —  When  open  to—  Actual 
obstruction — Direction  to  remove  in  proceedings 
under  s.  147 — Leqalitt, — S.  133  na  bar— Order 
of  single  Judge  of  High  Court  to  interfere  under 
ss,  435,  439 — Letters  Patent  appeal — Interfer- 
ence.— If  a  Sub-Divisional  Magistrate  really 
thought  that,  notwithstanding  the  order  under 
s.  144,  Crim.  Pro  Code,  passed  within  a  week 
before  his  taking  steps  under  s.  147,  the  likeli- 
hood of  a  breach  of  the  peace  still  existed,  it 
cannot  be  stated  that  the  Sub-Divisional 
Magistrate  was  legally  incompetent  to  take 
action  under  s.  147.  The  High  Court  might 
interfere  if  it  considered  that  the  Sub-Divisional 
Magistrate's  apprehension  was  quite  unreason- 
able. Even  where  a  person  had  obstructed  a 
pathway  by  a  fence,  a  Magistrate  has  jurisdic- 
tion under  s.  147,  Crim,  Pro.  Code,  to  direct 
such  person  not  to  obstruct  the  pathway. 
The  fact  that  s.  133,  Crim.  Pro.  Code,  ex- 
pressly provides  for  an  order  by  the  Magistrate 
directing  the  removal  of  obstruction  to  path- 
ways, does  not  necessarily  imply  that  a  similar 
order  cannot  be  passed  in  proceedings  taken 
under  s.  147.  (4  M,  121  and  1  Weir  143,  144, 
Not  F-)  S.  147  can  be  applied  when  the  right 
of  way  claimed  is  a  right  to  public  path  and  not 
a  private  path.  The  terms  of  the  section  are 
wide  enough  to  cover  both  cases.  Revision 
under  ss.  435  and  439,  Crim,  Pro.  Code,  is  a 
matter  of  discretion  and  it  would  require  a  very 
strong  case  for  a  Letters  Patent  appeal  to 
succeed  against  the  decision  of  a  single  Judge 
of  the  High  Court  refusing  to  interfere  in 
revision,  KaruppANNA  KOUNDAN  v.  KANDA- 
SWAMI  KOUNDAN.  15  KL.T.  230  =  26  M.L.J, 
223  =  1914  M.SV.N.  394  =  15  Cr.  L. J.  362  =  23 
Ind,  Gas.  730 

(1301)— Ss.  147,  li8— Local  investigation, 
hoiv  to  be  made — Easements,  whether  s.  147  con- 
fined to— Order  for  costs,  luhen  to  be  made — 
Direction  to  police  to  assist  party  to  remove 
obstncction,  whether  illegal. — The  rule  that,  in 
criminal  cases,  Courts  are  only  justified  in 
holding  a  local  inspection  in  order  to  explain 
the  facts  appearing  in  evidence,  does  not  apply 
to  cases  under  s.  147,  Crim,  Pro.  Code  :  nor  is 
there  anything  in  tbe  law  to  prevent  the  presid- 
ing Magistrate  from  making  a  local  investiga- 
tion himself,  provided  be  records  what  he  saw 
and  does  not  act  upon  hearsay  evidence, 
S,  147  is  not'confined  to  mere  easements.  The 
right  which  the  first  pirty  claimed  in  this  case 
is  the  natural]right  of  every  landholder  to  the 
use  and  enjoyment  of  his  own  land,  and  among 
the  necessary  incidents  to  such  an  enjoyment 
is  the  right  to  let  oS  water  by  the  natural 
course  in  which  it  has  always  flowed  and  would 
always  flow  so  as  to  prevent  inundation  of  his 
own  land.  The  second  party  erected  a  bund 
on  the  boundary  of  the  first  party's  village  : 
Held,  that  the  erection  of  the  bund  was  an 
infringement  of  that  natural  right,  and  that 
the  case  was  a  fit  one  for  the  exercise  of  juris- 
diction under  s.  147.  An  order  for  costs  in  a 
case  under  s.  147  need  not  bo  made  at  the  time 
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judgment  is  delivered.  The  order  to  the  Police  to 
assist  the  first  party  in  removing  the  obstruction 
was  legal  and  was  made  within  jurisdiction. 
DOWLAT  KOER  v,  SiVA  PEESHAD,  10  Ind. 
Cas.  6]5=i2CF.  L  J  319  =  15  CL. J.  267.  (5 
C.W.N.  67,  5  C.W.N.  335,  F,;  36  C.  923,  4 
Ind.  Cas.  415,  14  C.W.N.  179,  40  Cr.  L  J.  579, 
D.)  [F.,  .39  C.  560  =  13  Ind.  Cas.  1000  =  13 
Cr.  L.J.  184.] 

(1302)— Ss.  147,  203,  437  and  438  (  =  Crim. 
Pro,  Code,  1882,  ss.  147,  203,  437  and  438)— 
Further  enquiry  after  dismissal  of  cojiiplaint — 
Reference — A  District  Magistrate  ought  him- 
self to  take  action  under  s.  437,  Crim.  Pro. 
Code,  if,  in  his  opinion,  further  enquiry  should 
be  made  into  a  complaint  that  has  been  dis- 
missed under  s.  203,  Crim.  Pro.  Code  ;  and, 
when  a  case  is  reported  under  s.  438,  Crim.  Pro. 
Code,  the  reference  should  set  forth  the  points 
on  which  orders  are  required.  QUEEN- 
Empress  v.  MUSSAMMAT  RECHAN,  S.C.  64, 
Oudh. 

(1303)— Ss.  147,  439— See  DISPUTE  AS  TO 
POSSESSION  OF  IMMOVEABLE  PROPERTY, 
105  P.L.R.  1909. 

(1304) — S.  147  and  proviso  ;  sch.  V,  Form 
XXIV — Easement — Dispute  concerning  easement 
— Order  without  finding  that  right  was  exercised 
wiVmi  three  months  before  inquiry — Jurisdiction , 
— An  order  under  s.  147,  Crim,  Pro.  Code,  is 
without  jurisdiction,  if  it  is  made  in  the  absence 
of  any  finding  that  the  right  was  exercised  with- 
in three  months  anterior  to  the  inquiry.  GURU 
Prosad  Dhar  V  Lachman  Ram  Giiose,  14 
Cr.  L.J.  303  =  19  Ind.  Cae.  9S9. 

S.  148  ( =  1882,  B.  148 ;  1872,  s.  533). 

See  Dispute  as  to  possession  of  im- 
moveable property. 

(1305) — S.  148 — Order  for  costs — Assessment 
without  notice  to  pariy  effected  by  Magistrate — 
Jurisdiction. — A  Msgisirate  is  not  competent 
to  make  an  order  for  the  payment  of  costn  and 
to  assess  the  same  in  the  absence  of,  and  with- 
out notice  to,  a  party  who  is,  by  that  order, 
made  liable  for  the  same  PROKASH  CHUN- 
der  Sarcar  v.  Ram  Prasad  Pattak,  28  C. 
302  =  5  C  W.N.  291.     IF.,  10  C.W.N.  1030  ] 

(1306) — S.  148 — Costs — Magistrate's  jiirisdic- 
txon  to  pass  order  for  damages. — A  Magistrate 
is  not  entitled  to  make  an  order  as  to  costs 
other  than  those  incurred  for  witnesses  or 
pleader's  fees  or  both.  He  has  no  jurisdiction 
to  award  to  a  party  compensation  for  damages 
done  to  bis  crops.  PrayaG  MAHATON  v.  GO- 
BIND  Mahaton,  32  C.  602  =  9  C.W.N.  862  =  2 
Cr.  L.J.  552. 

(1307) — S.  148,  costs  under,  when  to  be  assess- 
ed— High  Court's  power  of  revision  as  to  the 
amount  of  costs  awarded, — An  order  for  assess- 
ment of  costs  under  s.  148,  Crim.  Pro.  Code, 
does  not  become  illegal,  simply  because  it  was 
not  made  at  the  time  of  pronouncing  judgment 
in   the  proceeding   under  ss.  145,  146,    or  147, 
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Crim.  Pro.  Code.  The  order  will  be  good  if  it  is 
made  within  a  reasonable  time,  while  the  same 
Magistrate  who  decided  the  proceeding  is  sitting 
and  the  parties  are  able  to  appear  before  him, 
(22  C.  387,  24  C.  757,  E.  &  Expl).  When 
costs  allowed  by  the  Magistrate  fall  within  the 
scope  of  s.  148,  the  High  Court  will  not  inter- 
fere on  the  ground  that  they  are  either  exces- 
sive or  deficient.  BANSI  SINGH  v.  SAYAD 
Mohamad  Akbar  Ali  Khan,  19  C.W.N.  811 
=  11  Ind.  Cas.  144  =  12  Cr.  L.J.  376. 

(1308) — S.  148 — Inquiry  by  Kanungo — LegO' 
liiy— Kanungo' s  report  a^id  evide'.-'ce — Report 
corroborative  of  sworn  testimcny  -  Evidence  Act 
(I  of  1872),  s.  167.— S.  148  of  the  Crim.  Pro. 
Code  is  an  enabling  section,  and  the  deputation 
of  a  Kanungo  to  make  an  inquiry  under  that 
section  is  not  bad.  Under  the  general  provi- 
sions of  law,  any  body  who  has  seen  a  place  may 
be  examined  as  to  what  he  saw.  Kanungo 
making  the  inquiry  may  give  his  deposition, 
and  his  report  is  admissible  under  s.  157  of  the 
Evidence  Act  in  order  to  corroborate  his  sworn 
testimony.  ACHAMBIT  DAS  v.  SARADA  PRASAD 
Holder,  12  Cr.  L.J.  480  =  12  Ind.  Cas.  88. 

(1309)— S.  148— See  Nos.  1190,  1200  to  1205, 
1301,  supra  and  No.  2037,  infra. 

(1310)— Ss,  148,  202,  293,  294,  556  —  See 
Local  Inquiry,  14  c.W.N  422  =  37  C.  3io. 

(1311)— S.  148  (3)— Additional  cos/s.— Addi- 
tional costs  incurred  for  extra  fees  and  travelling, 
and  other  expenses  of  a  like  nature  incurrei  by 
reason  of  bringing  pleaders  or  counsel  from  a 
distance  ought  not  to  be  allowed.  RaJENDRA 
Narain  Roy  v. Mahomed  Arzumand  Khan„ 
9  C.W.N.  887  =  1  G.L.J.  331  =  2  Cp.  L.J.  408. 
[Not  F.,  13  M.L.T.  224  ;  D.,  13  Or.  L.J.  297  = 
14  Ind.  Cas.  761.] 

(1312)— S.  148  id)— Order  for  costs.— A  wide 
discretion  as  to  ccsts  is  given  to  a  Magistrate 
by  S.14R  (3),  and  the  High  Court  has  no  power, 
in  revision,  to  interfere  with  his  exercise  of 
that  discretion.  Rajendra  NaRAIN  ROY  v. 
Mahomed  arzumand  Khan,  9  C.WN.  887 
=  1  C.L.J.  331  =  2Cr.L  J.  498.  [NotF.,  13  M. 
L.T.  224;  D.,  IbCr.L.J.  297  =  14  Ind. Cas.  761.] 

(1313)— S.  148  (3),  award  of  costs  under, 
when  could  be  made — In  the  usual  course,  an 
award  of  costs  under  s.  148  (3),  should  almost 
invariably  be  coniemporaneou.s  with  the  deci- 
sion of  the  main  question  and  the  order  passed 
thereon  under  s.  145.  But  the  fact  that  such 
an  award  has  not  been  made  at  the  very  time 
the  substantial  question  in  the  proceeding  is 
disposed  of,  decs  not  necessarily  render  the 
award  invalid,  and  when  the  circumstances  of 
a  case  really  required  it,  the  disposal  of  the 
question  of  costs  may  be  postponed;  but  no 
order  in  the  matter  should  be  passed  except 
within  a  reasonable  time  after  the  disposal  of 
the  principal  subjoct  of  the  proceedings  and  in 
the  presence  of  both  the  parties,  VYTHINADA 
TAMBIRAN  v.  MaYANDI  CHETTY,  29  M.  373 
=  4  Cr.  L.J.  232.  [B.,  11  Cr.  L.J.  335  =  5  Ind. 
Cas.  943  =  13  O.C.  66.] 
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(1314)— S.  148,  cl.  (3)— Penalty  for  document 
not  properly  stamped — Inclusion  of  penalty  in 
costs — Legality, — Under  cl.  3  of  s.  148,  Grim. 
Pro  Code,  the  Magistrate  has  no  jurisdiction  to 
include  in  costs,  the  penalty  on  a  document 
not  properly  stamped.  TUMMADAGUNTA 
KOTIAH  V.  POPURI  PeDDANNA,  13  M.L.T. 
22i  =  19  Ind.  Cas.  306  =  14  Cr    L.J.  210. 

(1315)— S.  148  {3)— Scope  of  the  section— Juris- 
diction of  Magistrate  to  award  costs  not  provided 
for  in  the  section — Stamp  Act  ill  of  1899),  s-  44 
(3) — High  Court — Revision, — The  jurisdiction 
of  a  Magistrate  to  award  costs  under  s.  148  (3), 
Crim,  Pro.  Code,  is  limited  to  the  costs  men- 
tioned therein.  The  section  does  not  permit 
him  to  give  any  direction  in  respect  of  other 
costs  which  might  be  adaiissible  under  the 
much  wider  provisions  of  the  Crim.  Pro.  Code, 
as  costs  incidental  to  the  proceedings.  The 
Magistrate  cannot  deal  with  such  other  costs 
by  reason  of  s.  44  (3)  of  the  Stamp  Act,  (9  C  W. 
N.  887,  1  C.L.J.  331,  2  Cr.  L.J.  403,  D.)  Where 
a  Magistrate  awards  such  other  costs  it  is  open 
to  the  High  Court  to  interfere  in  revision. 
POPURI  PBDDANA  v.  TUMMAIjAGANTA  KO- 
TIAH, 13Cp.  L.J.  297  =  14  Ind.  Cas.  761  =  13 
M.L.T.  224. 

S.  154  (  =  1882,  8.  154  ;  1872,  s.  112  ;  1861, 

a.  139). 

(1316) — S.  154 — First  information,  tvhen 
should  be  recorded. — The  law  does  not  contem- 
plate that,  when,  in  the  course  of  investigation, 
something  has  beeii  elicited,  which  shows  that 
an  offence  has  been  committed,  a  first  inform- 
ation can  be  recorded.  In  every  trial,  it  is  im- 
portant that  it  should  be  known  to  the  judicial 
officer  what  are  the  facts  given  out  immediately 
after  the  occurrence  and  reported  to  the  police, 
and  the  object  of  the  first  information  is  to 
render  him  so  acquainted.  For  that  purpose 
the  diary  in  which  the  first  information  is 
recorded  is  admissible  in  evidence,  as  also  any 
memorandum  by  the  police  officer  of  what  the 
informant  said.  KingEMPEROU  v,  BHUT 
Nath  Ghosb,  7  C.W.N.  343.  [R.,  8  C.W.N. 
218.] 

(1317) — S.  154 — First  information,  nature 
and  use  of. — The  first  information,  if  recorded, 
as  directed  by  s.  154.  at  the  time  that  it  is 
made,  is  of  considerable  value  at  the  trial, 
because  it  shows  on  what  materials  the  investi- 
gation commenced  and  what  was  the  story 
then  told.  Any  statement,  recorded  several 
days  after  the  commencement  of  the  investiga- 
tion and  after  there  has  been  some  development, 
is  not  only  no  first  information,  but  has  very 
little  or  no  value  at  all  as  the  original  story, 
because  it  can  be  made  to  fit  into  the  case  as 
then  developed.  EMPEROR  v.  KAMPU  KuKI, 
11  C.W.N.  554  =  6  Cr.  L  J,  86.  [Re?.,  13  Cr.L.J. 
65  =  16  C.W.N.  145  =  13  Ind.  Cas.  721.] 

(1318) — S.  154 — Information  given  to  a  police 
officer  of  a  cognizable  offence. — Where  oral  in- 
formation is  given  to  a  police  officer  in  charge 
of  a  station  as  to  the  commission  of  a  cogniz- 
able  offence,  and  it    is  reduced  to  writing  by 
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him  under  s.  154,  Crim.  Pro.  Code,  such 
writing  is  a  "  public  document"  under  s.  74, 
Evidence  Act  ;  and  its  contents  may  be  proved 
by  a  certified  copy  under  a.  77,  Evidence  Act. 
A  police  officer  is  a  "  public  officer"  under  s.  74. 
The  certified  copy  should  be  given  by  the  police 
officer  having  the  custody  of  the  document  as 
provided  in  s.  76,  Evidence  Act.  ABDUL 
Rahman  v.  Queen-Empress,  U.B.R.  1893-- 
1896,  Yol.  I,  24. 

(1319) — S.  154— Admissibility  of  statement 
made  by  dying  person — See  EVIDENCE  ACT, 
1872,  s.  32,6  C.W.N.  921. 

(1320)— S.  154— See  FALSE  CHARGE,  27  M. 
127  =  1  Weir  192  =  2  Weir  119. 

(1321)— S.  154— See  No.  52,  supra. 

(1322)— Ss.  154  and  155  [3)— Informant  re- 
producing statements  made  by  another — Ad- 
missibility. — Where  the  statement,  which  was 
alleged  to  be  the  first  information,  was  the 
re-production  by  the  person  making  it  of  the 
statement  said  to  have  been  made  by  another 
person,  held,  that  the  statement  was  inadmis- 
sible as  tho  first  information  and  that,  although, 
the  evidence  given  by  that  person  who  furnish- 
ed the  information  to  the  informant  could  be 
contradicted  by  the  evidence  of  the  latter,  it 
could  not,  under  s.  155  (3),  be  contradicted  by 
what  the  police  recorded  as  the  firat  inform- 
ation. Emperor  v.  Dina  Bandu  Moitra,  8 
C.W.N.  218. 

(1323)— Ss.  154,  157— Meaning  of  information 
— Procedure  ivhere  offence  commitled  beyond 
local  limits—Penal  Code,  s.  21.1 — False  charge. 
— Information  received  under  s.  157  of  the 
Crim.  Pro.  Code,  undoubtedly  refers  to  inform- 
ation furnished  and  recorded  under  s.  154,  Crim. 
Pro.  Code.  Every  inquiry  which  a  police  officer 
makes  is  cot  necessarily  an  investigation  under 
s.  157.  The  Crim.  Pro.  Code  is  silent  as  to 
the  correct  procedure  to  be  adopted  by  a  Station- 
House  Officer  who  receives  information  of  the 
commission  of  a  cognisable  offence  outside  his 
station  limits.  There  is  nothing  in  s.  154  to 
prevent  his  receiving  and  recording  the  inform- 
ation though  he  has  no  power  under  s.  157  to 
conduct  an  investigation.  Where  the  accused 
sent  a  telegram  in  general  of  the  occurrence  of  a 
dacoity  and  later  on  gave  a  statement  implicat- 
ing a  number  of  persons  in  the  dacoity,  and  the 
police  took  action  on  the  latter  and  found  the 
charges  false,  held  that  the  person  can  be  con- 
victed under  s.  211, 1.P.C,  for  bringing  a  false 
charge.  NandamURI  ANANDAYYA  v.  EM- 
PEROR, 1914  M.W.N.  382  =  15  Cr.L.J.  622  = 
23  Ind.  Cas.  630. 

(1324)— Ss,  154,  157,  250— "  Information." 
meaning  of — Compensation  —  Order,  if  can  be 
made  against  servant  for  information  given  en 
behalf  of  master — Information  subsequent  to  the 
original  complaint. — The  question  whether  a 
servant  can  be  held  lesponsible  under  s.  250, 
Crim.  Pro.  Code,  for  an  information  lodged  on 
behalf  of  his  master,  is  a  question  of  fact  and 
depends  on  the  question  whether  the  servant  is 
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merely  the  mouthpiece  of  the  master  and  is 
merely  giving  expression  to  his  master's  accu- 
sation, or  whether  he  joins  personally  in  the 
accusation  himself.  In  the  former  case  no  order 
of  compensation  should  be  made  against  the 
servant  under  s.  250,  Crim.  Pro.  Code.  "Inform- 
ation" referred  to  in  s.  250.  Crim.  Pro.  Code, 
need  not  necessarily  be  the  information  on 
which  the  case  is  instituted.  Where  a  person 
making  a  complaint  against  an  accused  person 
subsequently  gives  information  leading  to  the 
accusation  of  others  in  the  case,  he  may  be  dealt 
with  under  s.  250,  Crim  Pro.  Code,  in  respect 
of  his  subsequent  information.  The  words 
"  from  information  received"  in  s,  157,  Crim. 
Pro.  Code,  refer  to  the  information  given  in 
s.  154,  Crim.  Pro.  Code.  Jagdami  PERSHAD 
Singh  v.  Mahadeo  Kandoo,  14  C.W.N.  326. 

(1325) — Ss.  154,  162 — Complaint  "presented  to 
a  Village  Magistrate  and  passed  on  to  a  Station 
Bouse  Officer — Penal  Code,  s.  182 — Oiiinq  false 
information  to  a  Village  Magistrate, — Giving 
false  information  of  an  alleged  ofience,  to  a 
Village  Magistrate  (a  public  servant)  amounts 
to  an  offence  under  s.  182  of  the  Penal  Code. 
Such  information  given  to  the  Village  Magis- 
trate, which  it  was  his  bounden  duty  to  pass  on 
to  a  Police  Station  House  Officer,  must  be 
considered  as  having  been  given  to  the  latter, 
so  that  a  complaint  in  writing,  subsequently 
taken  by  him  from  the  accused,  is  covered  by 
s.  154,  Grim.  Pro.  Code,  and  cannot  be  regarded 
as  having  been  taken  by  the  police  officer  under 
s.  162,  Crim.  Pro.  Code.  Held,  therefore,  that 
the  acquittal,  by  the  lower  Court,  of  the  accused 
in  the  present  case,  on  the  ground  that,  as  the 
false  information  in  question  was  given  in  the 
first  instance  only  to  the  Village  Magistrate, 
the  complaint,  subsequently  taken  from  the 
accused  by  the  Station  House  Officer,  was  not 
admissible  in  evidence,  as  recorded  under  s.  162, 
and  not  under  s.  154,  wag  erroneous  and 
unsustainable  in  law.  EMPEROR  v.  JONNA- 
LAGADDA  VENKATRAYUDU,  28  M.  565  =  3  Cr. 
L.J.  108.  [R.,  32  M.  253  =  5  M.L.T.  269  =  9  Cr. 
L.J.  170,  31  M.  506  =  18  M.L.J.  573,  llnd. 
Gas.  187,   1914  M.W.N.  382.] 

(1326)— Ss.  154,  167,  112— First  information, 
object  of — How  to  he  recorded  —  What  is— First 
information  dro.wn  up  by  Police  officer  after 
commencement  of  investigation  and  settled  by 
attorney  if  legal — Special  diaries,  object  of — 
Explosive  Substances  Act  (VI  of  1908),  s.  5 — 
Bomb  found  in  joint  family  house —  Whose  posses- 
sion— Liability  of  managing  member —Presump- 
tion of  liahihty—How  to  be  rebutted — Jail  Code 
— Rules  in  Jail  Code,  whether  have  force  of  law 
— Remind  of  accused— Accused  to  be  produced 
before  Cou  t — Application  for  remand,  by  lohcm 
to  be  made. — The  object  of  a  first,  information 
being  to  show  what  was  the  manner  in  which 
the  occurrence  was  related  when  the  cise  was 
first  started,  it  should  always  be  carefully  and 
accurately  recorded.  (11  C.W.N.  554,  556,  6  Cr. 
L.J.  86,  Eel.)  The  law  requires  that  the  first 
information  should  be  the  statement  of  the 
person  himself  giving  the  information,  and  it 
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becomes  valueless  if  it  is  drawn  up  by  some 
person  other  than  the  proper  informant.  A 
statement  recorded  several  days  after  the 
commencement  of  the  investigation  and  after 
there  had  been  some  development,  is  not  only 
no  first  information,  but  has  very  little  or  no 
value  at  all.  A  first  information  drawn  up  by 
a  Police  Officer  and  finally  settled  by  an  attorney 
is  not  a  first  information  within  s.  154  of  the 
Crim.  Pro.  Code.  The  object  of  the  special 
diaries  under  s.  172  of  the  Crim.  Pro.  Code  is. 
to  enable  the  Court  to  have  the  means  of 
ascertaining  what  was  the  information  which 
was  obtained  from  day  to  day  by  the  Police 
officer  who  was  investigating  the  case  and 
what  were  the  lines  of  investigation  upon  which 
the  Police  officer  acted.  (19  A.  390,  Rel.)  It 
is  not  the  law  that  every  person  in  a  joint 
family  should,  merely  on  the  ground  that  a 
bomb  is  found  in  the  joint  family  residence,  be 
liable  to  be  tried  for  an  offence  under  the  Ex- 
plosive Substances  Act.  If  the  article  is  found 
in  a  portion  of  the  house  of  which  one  member 
of  the  family  has  the  exclusive  use,  then  such 
member  must  prima  facie  be  held  to  be  liable. 
But  if  it  IS  found  in  a  portion  of  the  house  of 
which  all  the  members  of  the  family  have  the 
use,  then,  prima  facie  the  managing  head  of 
the  family  is  responsible.  But  in  either  case 
it  is  only  a  presumption  which  may  be  rebutted  ; 
and  if  the  Police  act  on  information  showing 
that  an  article  found  in  a  house  is  in  the 
exclusive  possession  of  one  member  of  the 
family,  and  the  article  is  found  in  a  portion  of 
the  joint  family  residence  of  which  all  the  mem- 
bers of  the  family  have  the  use,  then  the  head 
of  the  family  is  not  liable  to  arrest  merely  on  the 
ground  that  the  article  is  found  in  a  portion 
of  the  house,  to  which  all  the  family  can  resort. 
(15  A.  129,  Rel.)  The  rules  contained  in  the 
Jail  Code  are  framed  by  the  Local  Government 
under  the  powers  contained  in  the  Prisons  Act 
and  subsequently  sanctioned  by  the  Governor- 
General  in  Council.  Rules  when  so  framed  and 
approved  have  the  same  force  as  the  Statute  and 
it  is  not  open  to  any  person  to  set  aside  the 
provisions  of  such  Rules.  S.  167  of  the  Crim. 
Pro.  Code  requires  that,  before  a  Magistrate 
remands  an  accused  person  to  Police  custody, 
the  accused  must  be  produced  before  him  and 
he  shall  record  his  reasons  for  doing  so.  An 
application  for  remand  to  Police  custody 
must  be  made  personally  by  the  Chief  Police 
officer  present  to  the  Chief  Magisterial  Officer 
present,  unless  this  is  impossible  owing  to 
the  absence  of  one  of  the  officers  concerned 
or  through  some  other  exceptional  cause. !PEARY 
Mohan  Das  v.  d.  Weston,  13  Cr.L.J.  65 
=  16C.WN.  145  =  13  Ind.  Cas  721.  [ii.,  13 
Cr.  L.J.  609  =  15  C.L.J.  517  =  16  C.W.N.  1105  = 
16  Ind.  Cas.  257.] 

(1327) -Ss.  154.  ^1i— First  information,  if 
substantive  evidence  —  Capital  sentence  — Cir- 
cumstayicea  to  be  considered  by  the  High  Court 
in  confirming  sentence  of  death — Delay  between 
passing  of  sentence  tn  the  Sessions  Court  and 
final  orders  in  the  High  Court,  if  sufficient 
ground  for  not  confirming  sentence  of  death, — 
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Six  persons  were  convicted  of  murder  and  sen- 
tenced to  death.  The  Sessions  Judge  treated 
the  first  information  in  the  case  as  a  piece  of 
substantive  evidence.  The  accused  appealed  to 
the  High  Court.  There  vsras  a  difierence  of  opi- 
nion betvyeen  the  Judges  who  first  heard  the 
appeal,  necessitating  a  reference  to  a  third 
Judge,  and  nearly  six  months  elapsed  before 
the  appeal  was  finally  disposed  of.  Held — {Per 
Stephen  and  Carnduff,  J  J.) — The  first  informa- 
tion, although  a  document  of  great  importance 
which  is  in  practice  always  and  very  rightly 
produced  and  proved  in  criminal  trials,  is  not  a 
piece  of  substantive  evidence,  and  it  can  be  used 
only  as  a  previous  statement  admissible  to  corro- 
borate or  contradict  the  author  of  it.  Per 
Carnduff,  J. — As  the  law  stands  in  India  where 
the  alternative  sentences  of  death  and  trans- 
portation are  prescribed  for  murder,  the  fact 
that  the  accused  had  the  capital  sentences  sus- 
pended over  their  heads  for  neirly  six  months 
is  a  matter  for  the  consideration  of  the  Judge 
of  the  High  Court  who  finally  disposes  of  the 
appeal,  and  he  ought  not  to  confirm  the  sen- 
tence of  death  which  might  have  been  rightly 
passed  by  the  Sessions  Judge  in  the  first  in- 
stance, unless  he  personally  thinks  that  such 
sentence  should  be  carried  out  at  the  time  final 
orders  are  passed  by  him,  and  delay  such  as  in 
the  present  case  is  a  sufficient  reason  for  re- 
fraining from  imposing  the  extreme  penalty. 
AUTOR  Singh  V.  Emperor.  17  C.W.N.  1213 
=  14  Cr.  L.J,  642  =  21  Ind.  Caa.  882. 

S.  155  (  =  1882,  8.  155;  1872,   ss.  110,  113- 

1861,8.133). 

(1328)— S.  \bb— Power  of  Magistrate  to  direct 
police  investigation,  — S.  155,  Grim.  Pro.  Code, 
is  conversant  only  with  the  powers!  of  police 
oflicers.  It  confers  no  power  or  authority  on 
Magistrate  to  direct  a  local  investigation  by  the 
police.  In  re  JANKI  DAS  GURU  tilTARAM, 
12  B.  161. 

(1329)— S.  155— See  Nos.  26,  1322,  supra  and 
Nos.  1526,  1636,  infra. 

(1330)— Ss.  155,  156,  164,  190,  i76— Magis- 
trate referring  a  matter  to  the  police  for  investi- 
gation— Report  by  the  police — Examination  on 
oath  of  the  suspected  person  — Perjury — Sanc- 
tion to  prosecute. — The  complainant  appeared 
before  a  Magistrate  and  stated  certain  circum- 
stances, whereupon  the  latter  referred  the 
matter  to  the  police  with  authority  to  investi- 
gate and  report.  The  police  submitted,  in  due 
course,  a  report  as  to  the  result  of  their  inves- 
tigation. The  Magistrate  then  made  a  further 
inquiry  and  examined  S  (the  suspected  person) 
on  solemn  afSrmation.  During  the  course 
of  his  examination,  S  made  certain  state- 
ments which  appeared  to  the  Magis-trale  to  be 
false.  The  Magistrate,  thereupon,  acting  under 
s.  476  of  the  Code,  sent  S  to  another  Magis- 
trate for  enquiry  whether  S  had  committed 
the  ofience  of  perjury  in  respect  of  statements 
made  before  him.  The  Sessions  Judge  referred 
the  case  to  the  High  Court,  being  of  opinion 
that  the  order  passed  by  the   Magistrate  wast 
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unsustainable,  first  because  the  Magistrate  had 
no  jurisdiction  to  refer  the  matter  lo  the  police, 
there  being  no  complaint  before  the  Magistrate 
as  required  by  s.  202  of  the  Code  and  no 
examination  of  the  complainant  by  him  ;  and, 
secondly,  because  8  was  illegally  sworn,  ha 
being  an  accused  person  at  the  time  when  he 
was  examined  by  the  Magistrate.  Beld,  that 
the  Magistrate  was  empowered  to  refer  the 
matter  to  the  police  for  investigation,  under 
s.  155,  cl.  2  of  the  Code,  in  oases  of  non-cogni- 
zable ofiences,  and  under  s.  156,  cl.  3  of  the 
Code,  in  cases  of  cognizable  offences  ;  that  the 
statements  taken  by  the  Magistrate  were  in  a 
stage  of  the  inquiry,  which  was  being  conduct- 
ed under  the  provisions  of  the  Code  ;  and  that 
he  had,  therefore,  power,  under  s.  164  of  the 
Code,  to  administer  an  oath  to  S,  and  a  charge 
of  perjury  could  bo  framed  with  regard  to  the 
statements  made  before  him  on  oath.  EMPEROR 
V.  ViSHWANATH  KRISHNA  Sathe,  8  Bom.  L, 
R.  589  =  4  Cr  L.J.  183.  (27  C.  455,  16  M.  421, 
JR.) 

(1331)— Ss.  155, 161— See  FALSE  Evidence, 
8  B.  216. 

(1332)— Ss.  155.  190  (1),  ib)— Police  report 
submitted  in  non  cognizable  case — Examination 
of  police  officer  as  if  he  was  a  complainant — 
Legality — Magistrate  doubting  correctness  of 
report — Proper  procedure. — A  police  report  in  a 
non  cognisable  case  is  a  police  report  within  the 
meaning  of  s.  190  (1)  (6),  Cnm.  Fro.  Code,  and 
there  is  no  authority  in  the  Code  for  examining 
a  police  officer  submitting  a  police  report  under 
s.  190  (1)  (6)  as  if  he  was  a  oompliinant.  It  is 
open  to  the  Magistrate  to  order  an  investiga- 
tion under  s.  155,  when  he  receives  a  police 
report  in  a  non-cognizable  case  and  has  reason 
for  doubting  its  correctness.     NGA  SAW  KE  v, 

King-Emperor,  U.B.R.  1914,  2nd  Qr.,  19, 
Cr.  (U.B.R.  1904—1906,  1,  Crim.  Pro. 
p.  25,  B.) 

(1333)— 8s.  155,  202— See  NON-COGNISABLB 

Offence,  Rat.  Un.  Cr,  C.  77. 

(1334)— Ss.  155,  202,  203— See  COMPLAINT— 

Procedure  on  receipt  of  complaint,  12 
B.  161. 

(1335)-Ss.  155  (2),  190,  256,  529  (b)  and 
schs.  Ill,  II  (2) — Jtirisdiction  of  Magistrate  to 
order  investigation  without  taking  cognisance 
under  s.  190— -Procedure — Cross  examination  of 
prosecution  and  defence  loiiness,  whether  can  be 
reserved. — When  a  police  officer  receives  inform- 
ation of  the  commission  of  a  non-cognisable 
offence,  he  can,  instead  of  referring  the  inform- 
ant to  a  Magistrate  under  s.  155,  cl.  (1), 
report  the  case  to  a  Magistrate  for  orders  under 
cl.  (2),  and  the  Magistrate  can  in  such  circum- 
stances, order  an  investigation,  without  first 
taking  cognizance  of  the  ofience  under  s.  190. 
S.  155  (2),  read  with  s.  529  (b)  and  schs.  Ill, 
II  (2)  of  the  Crim.  Pro.  Code,  leave  no  doubt  on 
the  point.  The  Court  has  a  discretion,  for 
sufficient  reasons,   to  allow  the  cross-examina- 
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tion  of  the  defence  witnesses  to  be  reserved  until 
the  chief  examination  of  all  of  them  is  over, 
there  being  no  provision  of  law  to  the  contrary. 
The  defence  has  the  right  under  s.  256,  Crim. 
Pro.  Code,  to  recall  and  cross-examine  any  of 
the  prosecution  witnesses.  In  re  ASADULIjA 
HUSSAIN  Khan,  6  M.L.T.  259. 

S.   156,  paras  1,   2  (  =  1882,  8.   156  and 

para  3,  new). 

(1336)— S.  156~See  Nos.  26,  341,  1330, 
supra 

(1337)— Ss.  156,  159,  200,  202  and  20^— Dis- 
missal of  complaint  without  examining  the  com- 
plainant and  tuithout  local  investigation — Juris- 
diction of  Magistrate. — A  complaint  was  made 
to  a  Sub -Divisional  Magistrate,  who,  without 
examining  the  complaint,  sent  the  petition  of 
complaint  to  the  police  for  enquiry  under  s.  156 
(3),  Code  of  Criminal  Procedure,  and  upon 
receipt  of  the  report  of  the  police,  directed  a 
Sub  Deputy  Magistrate  to  make  a  preliminary 
enquiry  under  s.  159,  Crim.  Pro.  Code.  Upon 
receipt  of  that  report,  the  Sub  Divisional 
Magistrate,  not  being  satisfied  with  it,  cross- 
examined  the  complainant  and  some  of  his 
witnesses,  examined  three  witnesses  set  up  by 
the  police,  and  dismissed  the  complaint  and 
also  ordered  the  complainant's  prosecution 
under  s.  211,  I.P.C.  Held,  that  inasmuch  as 
there  was  no  local  investigation  in  this  case 
ordered  under  s.  202,  Code  of  Criminal  Proce- 
dure, and  no  examination  of  the  complainant 
by  the  Magistrate,  the  Magistrate  had  not 
jurisdiction,  on  the  materials  before  him,  to 
deal  with  the  case  or  to  dismiss  it  under  s.  203, 
Code  of  Criminal  Procedure,  and  that  upon  re- 
ceipt of  the  report  of  the  preliminary  enquiry 
under  s.  159,  Crim.  Pro.  Code,  he  should  have 
proceeded  to  deal  with  the  case  in  the  same 
way  as  he  would  have  dealt  with  it  upon  receipt 
of  a  report  from  a  police  officer.  LOKENATH 
Patra  v.  Sanyasi  Charan  Manna,  30  C. 
923  =  7  C.WN.  525.  [fl.,  15  Cr.L.J.  517  =  16 
C.W.N.  1105  =  13  Cr.L  J.  609  =  16  Ind.  Cas. 
257,  9  C.V/.N.  199,  12  Cr.L.J.  539  =  12  Ind. 
Cas.  515  =  2  P.R.  1912,  Cr.  =  ll  P.L.R.  1912  ; 
Expl.,  12  Cr.L.J.  463  =  11  Ind.  Cas.  999  =  10 M. 
L.T.  120  =  1911  2  M.W.N.  74.] 

(1338)— Ss.  156,  190— Sessions  Judge— Juris- 
diction to  direct  an  iuvestigation  by  police. — 
S.  156  only  gives  power  to  a  Magistrate  em- 
powered under  s.  190  to  direct  an  investigation 
by  the  police  into  cognisable  cases.  So  a  Court 
of  Session  has  no  power  to  order  such  an  en- 
quiry, and  such  an  order,  if  made,  would  be 
ultra  vires.  King-Empbror  v,  Ali,  11  P.R. 
1910,  Cr.  =  184  PL.R.  1910=16  P.W.R.  1910, 
Cf.  =  5  lad.  Cas.  915. 

(1339)— S.  156  (3),  ch.  XVI,  ss.  200,  201, 
202,  20S— Presentation  of  complaint — Magis- 
trate's duty  to  proceed  under  ch.  XVI — No 
option  to  refer  to  police  under  s.  156  (3) — 
Direction  to  strike  off  case  from  Police  file — 
Disposal  illegal— Ordering  police  investigations 


—  Omission  to  record  reasons  as  laid  down  by 
s.  203~Reference  to  wrong  section — Dismissalof 
complaint — Effect— Dismissal  valid  under  s.  203. 
— On  the  presentation  of  a  criminal  complaint, 
a  Magistrate  is  bound  to  take  cognizance  of  the 
same  and  proceed  in  the  manner  prescribed  by 
oh.  XVI,  and  he  has  no  option  to  refer  it  to 
the  Police  under  s.  156  (3),  (30  0.  923,  Expl.) 
An  order  simply  directing  that  the  complaint 
might  be  struck  off  the  Police  file  is  not  a  legal 
disposal  of  the  complaint.  An  omission  by  the 
Magistrate  to  record  hia  reasons  as  required  by 
s.  202,  before  ordering  a  police  investigation,  or 
a  reference  to  the  wrong  section  will  not  invali- 
date the  final  dismissal  of  the  case.  The  order 
of  dismissal  might  be  considered  as  passed 
under  s.  203  and  as  constituting  a  legal  dis- 
posal of  the  case.  ARULa  KOTIAH,  10  M.L.T. 
120=  1911  2  M.W.N.  71  =  11  Ind.  Cas.  999  = 
12  Cf.  L.J.  463. 

—  S.  157  (  =  1882,  a.  157;  1872,  ss.   114,  116, 
177;  1861,  as.  135,  136,  137). 

(1340)— 8.  157— See  POLICE.  4  S.L.R.  38  = 
7  Ind.  Cas.  601  =  11  Cr.  L.J.  498. 

(1341)— S.  157— See  Nos.  1323,  1324,  supra, 
and  3026, infra. 

(1342)-S3.  157  to  167— Admissibility  of 
previous  statements  to  Police  Inspector — Corro- 
borative value  of  such  statements— Meaning  of 
the  expression  "legally  competent  to  investi- 
gate"—Whether  an  officer  of  the  C.I.D.,  is 
"  legally  competent." — See  Penal  CODE, 
s.  121-A.,  1912  M.W.N.  207  =  13  Gr.  L.J.  306 
=  22  M.L.J.  490  =  11  M.L.T.  1  =  35  M.  247  =  14 
Ind   Cas.  849. 

(1343)— Ss.  157.  158,  190,  203  (  =  Crim.  Pro. 
Code,  1872,  ss.  117.  141  and  in)— Police,  report, 
effect  of ,  on  jurisdiction  of  Magistrates. — A  police 
report  under  s.  117  would  give  jurisdiction  to  a 
Magistrate  to  enter  upon  an  enquiry.  But  the 
Magistrate  is  not  bound  to  enter  upon  an 
enquiry  in  all  cases.  He  may  determine,  as  he 
thinks  expedient,  either  to  take  no  further  steps, 
or  to  entertain  the  complaint  under  s.  141  or 
s.  147,  Crim.  Pro,  Code.  1872.  HIGH  COURT 
PROCEEDINGS, r5TH  FEB.  1878.  NO-  269,  2 
Weir  119  =  2  Weir   150.     [F.,  2  Weir  246.] 

(1344)  — Ss.  157  and  159 — Inquiry  under 
section,  when  can  be  made  — An  inquiry  can  be 
made  under  s.  159  only  on  a  report  submitted 
within  the  terms  of  s.  157.  MOULI  DUSZI  v. 
Naurangi  LALL,  i  C.W.N.  351. 

(1345) -Ss.  157,  159,  169.  170,  173  and  190 
(1)  (c) — Magistrate's  power  to  order  prosecution 
of  a  person  not  arrested  by  the  police. — A  was 
sent  up  by  the  police  for  an  offence  of  criminal 
trespass  before  a  Magistrate.  The  Magistrate 
acquitted  A,  and,  at  the  end  of  the  judgment 
stated,  that  the  police  will  take  action  against 
H,  who,  in  his  opinion,  committed  the  trespass. 
H  was,  thereupon,  sent  up  by  the  police  and 
convicted.  The  Magistrate  was  not  empowered 
under  s.  190  (1)  (c)  of  the  Code  to  take  oogni- 
Since  of  offence  of  his  own  motion.     Held,  that 
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though  the  Magistrate  was  not  so  empowered, 
he  had  the  powers,  on  receipt  of  information 
from  the  police,  to  order  the  prosecution  of  any 
person,  who,  in  his  opinion,  ought  to  ba  put 
upon  his  trial  ;  a  fortiori  he  can,  after  taking 
evidence,  know  whom  the  police  ought  to  put 
up  before  him  and  order  such  person  to  be 
put  up  before  hira.  HAKIM  ALLY  v.  KlNQ- 
EMPEROR,  4  L.B.R.    137  =  7  Cr.  L.J.  414. 

(1346)— Ss.  157,   159.  202— See  FALSE  EVI- 
DENCE, A.W.N.  1899,  87. 

(1347)— Ss.  157,  159,  476— PoHce  report  after 
investigation  that  offence  has  been  comiyiitted — 
Further  enquiry  of  Magistrate— Order  for  pro- 
secution of  witnesses  exatnined  in  Magistrate's 
enquiry — P,nal  Code.  s.  193. — Where  a  Deputy 
Magistrate  held  a  magisterial  enquiry  into  a 
oase,  after  tliu  police  had  made  an  investigation 
at  the  direction  of  the  District  Magistrate,  and 
aubsef^uently  ordered  the  prosecution  for  perjury 
of  the  witnesses  examined  before  him,  held, 
jfchat  the  enquiry  held  by  the  Deputy  Magistrate 
v?as  without  legal  sanction,  and  that  the  orders 
for  prosecution  were  consequently  without  juris- 
diction. ABDUL  R\HMAN  v.  KING-EMPBROR, 
6  A.L.J.  96i  =  32  A.  30.  [R.,  8  A.L.J.  674  = 
11  Ind.  Gas.  141.] 

(1348)— Ss.  157,  159  and  476— See  FALSE 
Charge,  4  O.W.N.  35i. 

(1349)— Ss.  157,  159,  476— See  FURTHER 
ENQUIRY,  6  A.L  J.  963. 

(1350)— Ss.  157.  165— PoZice  officer— House 
beyond  his  jurisdiction — Locking  of  the  doors  and 
keeping  guard  over  the  sa^iis — Not  ultra  vires — 
Power  under  s.  1^7 —Overpowering  constables 
keeping  guard,  assaulting  them  and  removal  of 
articles  /row  house —Offence  committed — No  pri- 
vate defence. — The  Police  Inspector  of  T  circle 
during  the  investigation  of  a  burglary  sent  some 
constables  to  the  house  of  the  accused  situate 
in  a  village  lying  within  the  jurisdiction  of 
another  police  circle.  Oa  reacbicg  the  village, 
the  constables  locked  the  house  in  question  and 
kept  guard  of  the  house  during  the  night.  In 
the  middle  of  the  night,  they  were  attacked  by 
a  number  of  armed  men  who  overpowered 
them,  broke  open  one  of  the  rooms  closed  and 
took  away  two  bundles  supposed  to  contain  some 
of  the  stolen  articles.  The  accused  were  tried, 
and  found  guilty  and  sentenced  to  various  terms 
of  imprisonment.  They  pleaded  that  the  Ins- 
pector of  T  circle  acted  ultra  vires  in  closing  a 
house  outside  bis  jurisdiction,  that  therefore 
they  had  a  right  of  pri,vate  defence  and  were 
justified  in  assaulting  the  constables.  Held 
that,  though  the  locking  of  the  doors  of  the 
house  was  a  step  which  would  facilitate  a  search, 
and  the  actual  search  was  not  within  the 
powers  of  the  police  of  T,  yet  the  locking  of  the 
doors  of  the  house  and  the  keeping  of  guard 
over  the  house  were  also  certainly  a  part  of  the 
ordinary  duties  of  the  police  under  s.  157,  Crim. 
Pro,  Code,  and  were  not  ultra  vires.  In  s.  157, 
there  is  no  provision  preventing  the  police  of 
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one  police  station  from   acting  under  that   sec- 
tion in  the  jurisdiction  of  another  police  station. 

Natha  Singh  V.  Crown,  12  P.R.  1913,  Cr, 

(1351)-S.  158— See  Nos.  1342,  1343.  supra, 

S.  139  (  =  1882,  s.  139  ;  1872,  8.  113  ;  1861, 

8.  133). 

(1352)— S.  159— See  Nos.  52.  1337,  1342, 
1344,  1345,  1346,  1347,  1348,  1349,  supra. 

(1353)— Ss.  159,  190,  191,  476.— In  this  case, 
A  gave  information  of  theft  to  a  police  station 
and  the  Police,  under  s.  173,  Crim.  Pro.  Code, 
reported  it  mistaken  and  the  Magistrate  on 
reading  the  report  held  a  preliminary  enquiry 
and  sent  A  for  trial  before  another  Magistrate 
under  s.  211,  I.P.C.  His  proceedings  purported 
to  be  under  ss.  159  and  476,  Grim.  Pro.  Code. 
It  was  held  that  those  sections  do  not  apply, 
but  that  the  proceedings  were  lawful  under 
ss.  190  and  191,  Crim.  Pro.  Code.  Lachmanan 
Chetty  v.  King-Emperor,  U.B.R.  1904.  Ist 
Qr.,  Crim.Pro.  Code,  4.  (14  W.R.  41.  14  C.  707, 
26  C.  786.  R.)     [Zi.,  U.B.R.  1907,  Gr.  P.O.  1.] 

S.  160  (  =  1882,  a.  160  ;  1872,  s   118  ;  1861, 

s.  144). 

(1354) — S.  160 — Accused's  disobedience  to 
police  officer's  requisition  to  appear — Penal  Code, 
s.  174.— S.  160.  Crim.  Pro.  Code,  does  not 
authorise  a  police  officer  to  require  the  attend- 
ance of  an  accused  person  with  a  view  to  his 
answering  the  complaint  made  against  him. 
The  disobedience  to  such  an  order,  therefore, 
cannot  fall  within  s,  174,  Penal  Code.  EMPE- 
ROR v.  Ratan  Satharam,  4  Bom.  L  R.  644. 
(7  M.  274.  R.) 

(1355)— S.  160  (  =  s.  160.  Code  of  1882)— 
Scope  of  section — Powers  of  police  officer  to  re- 
quire attendance  of  accused  to  ansioer  the  charge 
against  him — 8.  160  does  not  authorise  a 
police  officer  to  require  the  attendance  of  an 
accused  person  with  a  view  to  his  answering  the 
charge  made  against  him.  The  intention  of 
the  Legislature  seems  to  have  been  only  to 
provide  a  facility  for  obtaining  evidence,  and 
not  for  procuring  the  attendance  of  the  accus- 
ed, who  may  be  arrested  at  any  time,  if  neces- 
sary, without  a  warrant.  QUBEN-EmPRESS  v. 
Saminatha  Chetti,  7  M.  274,  F.B.=2  Weir 
120.  [F.,  4  Bom.  L.R.  644  ;  R.,  L.B.R.  1893— 
1900,  317.] 

(1356)— S.  160  (  =  Crim.  Pro.  Code,  1882, 
s.  160) — Scope  of  the  section. — An  order  in 
writing  cannot  be  made  under  s.  160,  requiring 
the  attendance  of  an  accused  person,  as  a  person 
appearing  to  be  acquainted  with  the  circums- 
tances of  the  case,  but  the  section  applies  to  the 
oase  of  witnesses  or  possible  witnesses  only. 
Where  an  order  under  s.  160  of  the  Cede  of 
Criminal  Procedure  was  issued  by  the  Station 
House  Officer  to  an  accused  person  charged  with 
kidnapping,  and  on  his  failure  to  obey  the  order, 
he  was  taken  into  custody  by  the  police,  held, 
that  the  police  was  guilty  of  wrongful  confine- 
ment,   although    the  police  would  have  beea 
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justified  in  arresting  without  a  warrant  upon  the 
original  charge  made  against  the  complainant. 
In  re  Lakshmigadu,  2  Weir  121. 

(1357)— 8.  160~See  ACCUSED  PERSON,  L. 
B.R.  1S93— 1900,  317. 

(1358)— S.  160— See  CRIMINAL  INTIMIDA- 
TION. Rit.  Un.  Cr.  C.  850  =  Cr.  Rg.  18  of  1896. 

(1359)— S.  160-See  PENAL  CODE,  s.  174, 
i  Bern.  L.R.  644,  1  Weir  S6. 

(1360)— S.  160— See  Nos.  378,  1342,  supra. 

(1361)- Ss.  160,  161  (=Crim.  Pro,  Code, 
1872,  ss.  118  and  119) — Pro-per  procedure  of 
police  m  cases  of  suspected  wrongful  confinement 
— Obstruction. — The  servants  of  a  woman,  whom 
the  police  suspected  to  have  been  wrongfully 
confined  by  her  servants,  obstructed  their  entry 
into  their  lady's  house  when  they  went  thereto 
enquire  into  the  matter.  Held,  that  the  obstruc- 
tion was  no  ofience  and  that  the  proper 
procedure  was  to  obtain  an  interview  by  a  writ- 
ten order  under  s.  118  of  the  Code.  POLICE  v. 
Radhakishen,  Colra.  Dig.  Cr.  72  of  1877. 

(1362)— Ss.  160,  161— See  PENAL  CODE, 
8. 179,  Rat.  Un.  Cr.  C.  92. 

(1363)-Ss.  160,  161  and  162— See  FALSE 
EVIDENCE,  7  C.  121--=8  C.L.R.  300,  P. B. 

(1364)— Ss.  150.  161,  436.  43S  (1)— See  RE- 
FERENCE TO  High  Court,  Rat.  Un.  Cr.  C. 
133. 

(1365)— Ss.  160,  202.  203— See  COMPLAINT 
—DISMISSAL  OF  COMPLAINT,  9  C.W.N.  199 
=  2  Cr.L.J.  51. 

S.  161  (  =  1882,  R.  16?  ;  1872,  S8.  118,  119, 

121;   1861,  ss.  m.  145,  147). 

See  CONFESSION. 

Sec  EVIDENCE— STATEMENTS  MADE  TO 
POLICE. 

(1366)— S.  ISl  (  =  Cfim.  Pro.  Code,  1582, 
s.  \&l)  -  Notes  of  statements  made  to  police 
officer,  use  to  be  made  o;'.— The  record  made  by 
the  police  of&cer  investigating  a  case  of  the 
statements  made  to  him  by  various  persons, 
examined  in  the  course  of  such  investigation, 
can  only  be  used  after  proper  proof  of  them 
and  of  the  circumstances  under  which  they 
were  recorded,  and  under  the  direct  sanction  of 
the  District  .Judge.  Copies  of  such  statements 
should  not  be  made  over  to  the  accused  or  their 
Counsel  without  question  and  as  a  matter  of 
course.  QOEEN-EMPRESS  v.  NAZIRUDDIN, 
16  A.  207  =  A  W.N.  1894.  57.  [fl  ,  19  A.  390 
=  A.W.N.  1887,  174.  9  C.P.L.R.  33;  Cons., 
11  Cr.L.J.  117  =  5  Ind.  Cas.  357  =  13  CO   7.] 

(1367)— S.  161  {  =  Crim.  Pro.  Code,  1882, 
s.  IQl)— Admissibility  of  special  police  diaries 
in  evidence — Eeld  by  Edge,  C.J.,  Knox,  Blair 
and  Burkitt,  JJ.  (Bajierjt  and  Aikman,  JJ., 
dissenting). — A  police  officer  who  is  making  an 
investigation  under  ch.  XIV  of  the  Code  may 
lawfully  reduce  to  writing  in  the  special  diary 
the  full  and  unabridged  statement  made  to  him 
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by  a  person  whom  he  is  e:ramining  or  has  exa- 
mined under  s.  161  ;  when  the  special  diary 
contains  such  statements,  the  record  of  such 
statements,  being  part  of  the  special  diary,  ia 
as  much  privileged  as  any  other  entry.  Per 
Burkitt  and  Banerji,  JJ.,  contra. — A  police 
officer  investigating  a  case  under  s.  161,  Crim. 
Pro.  Code,  is  not  authorised  to  record  the  state- 
ments made  before  him  in  the  special  diary.  If 
he  does  so,  such  statements  are  not  privileged. 
But,  a  mere  summary  of  facta  ascertained  by 
the  investigating  officer  from  the  examination 
of  a  number  of  witnesses  is  protected.  Sessions 
Judges  should  not  issue  a  general  order  direct- 
ing the  police  diaries  in  every  case  committed 
for  trial  to  the  Court  of  Sessions,  and  every 
criminal  appeal,  to  be  transmitted  to  them 
simultaneously  with  the  Magistrate's  records  of 
the  cases.  Tbey  are  only  authorised  to  send  for 
the  diaries  of  cases  under  trial  before  them,  if 
they  think  it  necessary  in  such  cases  to  peruse 
the  diaries,  but  the  order  must  bt  one  ad  hoc, 
confined  to  cases  actually  pending  before  them, 
and  not  a  general  order  as  to  all  cases.  QUEEN- 
Empress  V.  Mannu,  i9  a.  390  =  A.W.N.  1897, 
174.  (8  C.  154,  17  PR.  1894,  Cr..  16  A.  207, 
8  C.  739.  16C.  61-2.  N.;  }6C.  610.  20  C.  642, 
A.W.N.  1896,  193,  11  B.H.C  120,  R.)  [F., 
4  A.L.J.  811  =  A  W.N  1908,  22  =  7  CrL  J.  3  ; 
Bel.  on,  13  CrL  J- 65=  16  C.W.N.  145  =  13  Ind. 
Cas.  721;  R.,  21  A.  159;  Cons.,  11  Cr.L.J. 
117  =  5  Ind.  Cas.  357-13  0  C.  7.] 

(1368)— S.  161  (  =  CrKm.  Pro-  Code,  1882, 
s.  161)— PeraaZ  Code,  s.  19S-  False  statement 
before  police  officer. — S.  161,  Crim.  Pro.  Code, 
binds  a  person  questioned  by  the  Police  to  tell 
the  truth,  though  his  signature  may  not  be 
taken  to  his  statement  ;  and  if  he  fails  to  tell 
the  truth,  he  renders  himself  liable  to  punish- 
ment under  the  latcer  clause  of  s.  193,  I. P.O. 
Queen-Empress  v.  ismal  valad  Fataru, 
11  B.  659  =  12  Ind.  Juf  152. 

(1369) — S.  161 — Statements  of  a  person  preli- 
minary to  his  arrest  taken  by  police  officei — 
Nature  of  such  statement — Evidence  Act,  s.  25. 
— When  a  police  officer  has  evidence  before 
him.  sufficient  to  justify  the  arrest  of  a  person, 
he  should  not.  prelimiuary  to  the  arrest,  exa- 
mine him  and  record  his  statement.  Such  state- 
ment cannot  be  regarded  except  as  a  confession 
to  a  police  officer,  and  is  inadmissible  in  evi- 
dence under  s.  25  of  the  Evidence  Act.  QUEEN- 
Empbess  v.  Jadub  Das,  27  C.  293  =  4  C.W.N. 
129. 

(1370)— S.  161 — Duty  of  person  examinedunder 
this  section. — A  person  examined  under  s.  161  of 
the  Crim.  Pro.  Code,  by  the  police  in  respect  of 
an  oSetice  of  which  he  may  himself  be  charged, 
is  not  bound  to  speak  the  truth.  He  cannot  be 
convicted  under  s.  193  of  the  Penal  Code  for 
not  speaking  the  truth.  QueeN-EMPRESS  v. 
USUPHKHAN,  Rat.  Un.  Cr.  C.  619  =  Cr.  Rg. 
43  of  1892. 

(1371)— S.  161— Statements  reduced  in  to  writ- 
ing under  the  section — Police  officer — Penal 
Code,  s.  167. — In  this  case  the  accused,  a  police 
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sergeant,  reduced  to  writing  under  the  above 
section  the  statements  of  certain  witnesses  in 
such  a  way  as  to  make  it  appear  that  the  per- 
son accuned  in  the  casa  under  investigation  bad 
committed  an  offence,  although  the  witnesses 
in  reality  had  not  said  what  they  were  repre- 
sented as  saying.  Held  that,  if  reduction  to 
writing  is  made,  it  is  not  for  the  mere  personal 
benefit  of  the  investigating  police  officer, 
but  is  an  act  done  in  his  official  capacity  ;  and 
that  the  police  officer  is  required  to  make  a 
true  record,  if  he  makes  any  at  all.  Hence,  a 
conviction  under  s.  167,  Penal  Code,  was  up- 
held. Nga  Po  Hmi  v.  Queen-Empress,  U. 
B.R.  1897—1901.  Vol.  I,  29.  (16  C.  6i0,  4  M. 
144,  B.) 

(1372)— S.  161  {  =  Crhn.  Pro.  Code,  1872, 
s.  119) — Penal  Code,  s.  182 — Term  "  informa- 
tion" explained. — A  statement,  under  s.  119  of 
the  Crim.  Pro.  Code,  is  included  in  the  word 
"  information  "  as  used  in  s.  182  of  the  I. P.O. 
Queen-Empbess  v.  Bhikaiji,  Rat.  Un.  Cr. 
C   124. 

(1373)— S.  16i— Penal  Code,  s.  193,  Expl  2- 
— Investigation  by  police  officer,  if  a  judicial 
proce(ding, —  An  investigation  by  the  police, 
under  s.  161,  Crim.  Pro.  Code,  is  a  stage  of  a 
judicial  proceeding  within  the  meaning  of  the 
explanation  2  to  s.  193,  Pen^l  Code.  NGA  PO 
Ke  v.  Queen-Empress,  U.B.R.  1897—1901, 
Yd.  1,31. 

(1374)— S.  161— Statement  recorded  by  the 
police,  consideration  of,  by  Court — Criminal 
trial — Duty  of  Judge  to  record  independent  find- 
ings as  to  truth  or  otherwise,  of.  evidence- — 
Where  the  Betsions  Judge  in  hiS  judgment 
gave  no  finding  as  to  the  truth  or  falsity  of 
each  witness's  statement,  but  relied  entirely  on 
the  difference  in  what  they  said  in  Court  and 
what  they  said  or  were  alleged  not  to  have  said 
before  the  police  :  Held,  that  it  is  exceedingly 
dangerous  to  appeal,  from  evidence  judicially 
recorded  under  the  sanction  of  cross-examina- 
tion, to  alleged  statements  made  to  the  police 
which  are  not  judicially  recorded.  It  is  the 
Judge's  duty  to  make  up  his  mind,  while 
the  witness  is  before  him,  whether  he  is  a 
witness  of  truth  or  falsehood,  and  it  is  only 
when  the  Judge  sees  any  reason  to  distrust  his 
evidence  that  omission  in  a  police  record  can 
become  of  anv  importance.  JUNG  EAI  v. 
King-Emperor,  19  C.W.N.  217  =  16  Cr,  L.J. 
313  =  28  lod.  Cas.  649. 

(13751-8.  161— See  BRIBERY,  Hat.  Un.  Cr. 
C.  4a8  =  Cr.  Eg.  57  of  1889. 

(1376)— S.  161— See  CRIMINAL  PROCEED- 
INGS, 6  M.L.T.  133. 

(1377)- S.  161— See  FALSE  CHARGE,  1 
Weir  193. 

(1378)— s.  161— See  False  Evidence,  15 

A.  11  =  12  A.W.N.  141  ;  16  C.  349,  23  M.  544  = 
1  Weir  112.  23  M.  544,  foot-Dote  =  l  Weir  166, 
Eat.  Un   Cr.  C.  518  =  Cr.  Eg.  40  of  1890. 

(1379) -8.  161— See  Inspection  OP  Docu- 
ments, S.C.  189,  Oudh. 
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(1380)— 8.  161— See  Penal  Code,  s.  179,  I 
Weir  111. 

(1381)— s.  161— See  Penal  Code,  ss.  191, 
193,  8G.L.E.  236. 

(1382)— 8. 161— See  Penal  Code,  s.  193,  6 
C.L.E.  47. 

(1383)— S.  161— See  Nos.  341,  1331,  1342. 
1361,  1362, 1363  and  1364,  supra,  and  No.  1524, 
infra, 

(1384)— Ss.  161,  162  {  =  Crim.  Pro.  Code, 
1P7'2,  s.  1 19)  — S'a^ewen^s  of  witnesses  to  pobce 
officer  during  im^estigation — Evidence — Refresh- 
ing memory. — Documents,  wherein  statements 
of  persons  examined  by  a  police  officer  during 
an  investigation  have  been,  under  s.  119  of  the 
Crim.  Pro.  Code,  reduced  to  writing,  may  be 
used  to  refresh  such  police  officer's  memory, 
when  giving  evidence ;  but  the  documents 
themselves  cannot  be  used  as  evidence  in  being 
read  out  to  a  jury  to  point  out  discrepancies. 
EOGHUNI  8INGH  v.  EMPRESS  9C  455  =  11 
C.L.R.  569  =  5  Shorae  L.R.  47.  [R.,  22  B  596, 
7  A.L.J.  468  =  6  Ind.  Cas.  101,  U.B.E.  1897— 
1901,  Vol.  I,  31,  16  C.P.L  R.  122] 

(1385)— Ss.  161,  162  (  =  ss.  161.  162,  Code 
of  1882) — Statement  to  a  police  officer  investi- 
gating the  case  by  a  ivitfas—Such  statement, 
how  to  be  used. — A  statement  to  which  s.  162 
applies  may  be  proved  to  contradict  a  witness 
called  for  the  defence  of  the  accused,  that  wit- 
ness having  been  first  cross-examined  on  that 
point.  But  such  a  statement  should  not  be 
used  as  evidence  against  the  accused.  Where, 
but  for  the  defect  that  a  defence  witness  was 
contradicted  and  discredited  by  the  previous 
statement  which  he  had  made  to  the  police 
officer  investigating  the  case,  the  Magistrate 
would  have  acquitted  the  accused,  held,  that 
the  conviction  should  be  set  aside  as  having  been 
made  on  evidence,  which,  as  again'^tthe  accused, 
was  excluded  by  reason  of  s.  162  of  the  Code. 
Queen-Empress  v.  MaDHO,  15  A.  25  =  A. W. 
N.  1892,  220(11  B.  657,  Appr.).  IF.,  27  A.  469 
=  A.WN.  1905,64;  B.,  19  A.  390  =  A.W.N. 
1897,  174,  15  C.L.J.  621  =  13  Ind.  Cas.  678.] 

(1386)— Ss.  161,  mi— Statement  to  police 
officers— Dying  dec/ara/ions.— Statements,  other 
than  dying  declarations,  made  to  a  police  cfificer, 
by  persons,  in  the  course  of  an  investigation  by 
him,  cannot  be  legally  used  as  evidence  against 
the  accused.  Such  statements  can  only  be  used 
in  favour  of  the  accuFod,  when  they  are  legally 
brought  as  evidence  before  the  Court,  that  is 
to  say,  a  witness  having  been  cross-examined 
as  to  a  statement,  it  may  be  shown  by  the  evi- 
dence of  the  police  cfCcer,  that  he  did  make  a 
statement  favourable  to  the  accused,  which  the 
witness  denies  having  made  ;  and,  if  the  state- 
ment was  at  the  time  reduced  into  writirig  by 
the  police  officer,  the  officer  would  be  allowed  to 
refresh  his  memory  by  referring  to  it ;  but  the 
written  statement  itself,  when  it  has  been 
reduced  into  writing  (according  to  the  section, 
it  must  not  be  signed  by  the  person  making  it) 
cannot  be  used  as  direct  evidence  of  what  was 
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stated  by  the  witness  to  the  police  officer. 
QUEEN-EMPRESS  V.  TAJ  KHAN,  17  A.  57=  A. 
W.N.  1894,  208  [R.,  19  A.  390.] 

(i337)_Ss,  161  and  162— Statements  of  wit- 
nesses to  the  police  during  investigation  entered 
in  the  special  diary— Copies  of,  when  can  be 
granted. — In  the  trial  cf  an  accused  on  a  charge 
of  criminal  breach  of  trust,  the  accused  applied 
to  the  Magistrate  for  the  production  of  the 
statements  made  by  certain  prosecution  wit- 
nesses to  the  police  during  investigation  and 
entered  in  the  special  diary.  The  Magistrate 
then  ordered  the  police  to  produce  the  state- 
ments of  those  witnesses,  but  passed  the 
following  order  :  "  The  statements  in  no  way 
contradict  the  evidence  given  and  I  return 
them."  Held,  that  the  Sessions  Judge,  who 
upheld  the  conviction,  ought  to  send  for  and 
consider  the  statements  of  the  witnesses,  and, 
if  he  found  that  there  was  anything  in  them, 
upon  which  the  petitioner  would  be  advantaged 
by  being  allowed  to  cross-examine,  he  should 
also  re-summon  the  witnesses  and  submit  them 
for  cross-examination,  after  supplying  copies  of 
their  statements  to  the  accused.  SALT  v. 
EMPEROR,  36  C.  560  =  2  Ind.  Gas.  591,  [R.,  26 
M.L.J.  182.] 

(1388)— Ss.  161,  162— See  EVIDENCE— RE- 
FRESHING MEMORY,  8  0.  154  =  10  C.L.R.  51. 

(1389)— Ss.  161,  162— See  False  CHARGE, 
31  M.  506  =  9  Cr.  L.J.  77  =  18  M.L.J.  573. 

(1390)  — Ss.  161,  162 — False  information  to 
police  officer— Statements  made  by  persons  to 
corroborate  the  informant  during  investigation 
—Evidentiary  value— See  PENAL  CODE,  s.l82, 
35  P.W.R.  1914,  Cr.  =  227  P.L.R.  1914  =  15 
Cr.  L.J.  650  =  25  Ind.  Cas.  978. 

(1391)— Ss.  161,  162,  195,  236  and  437— See 
FALSE  EVIDENCE,  1  L.B.R.  101. 

(1392)— Ss.  161.  162  and  i16— Statement 
made  to  the  Police— Signature  on  that  statement 

False   denial   of    signature — Prosecution  for 

false  evidence— Legality— S,    193,   Penal  Code. 

The  applicant  in  this  case,  when  examined  as 

a  witness,  falsely  denied  that  the  signature  re- 
corded on  a  statement  made  before  the  Police 
was  his  own  signature.  Held,  that  it]is  contrary 
to  the  policy  of  ss.  161  and  162,  Crim.  Pro. 
Code,  to  prosecute  the  applicant  for  so  denying 
his  signature.  CROWN  v.  MAHOMED  VARIS,  6 
S.L.R.  277  =  14  Cr.  L.J.  302  =  19  Ind.  Cas.  938. 

(1393)— Ss.  161,  172— Police  officer  making 
investigation— Statement  of  loitnesses— Right  of 
accused— Police  diaries  —  Privilege.— Where  a 
police  officer,  making  an  investigation  under 
s.  161  of  the  Crim.  Pro.  Code,  took  statements 
from  persons  who  were  afterwards  called  as 
witnesses,  held,  that  the  accused  person  would 
be  entitled  to  call  for  and  inspect  such  docu- 
ments and  cross-examine  the  witnesses  thereon, 
as  sach  statements  would  not  amount  to  a 
portion  of  the  diary.  Held,  also,  that  an 
omission  to  do  so  would  not  invalidate  the 
trial,  unless  it  was  proved  that  injaatice  had 
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been  done  to  the  accused  by  the  exclusion  of 
this  evidence.  BiKAO  KHAN  v.  QUEEN-EM- 
PRESS,  16  C.  610.  [F.,  9  C, P.L.R.  33.  Cr., 
U.B.R.  1897—1901,  Vol.  I,  29;  R.,  19  A.  390  = 
A.W  N.  1897,  174,  P.B.,  20  M.  189  =  7  M.L.J. 
167.] 

(1394)— Ss.  161,  172— Scoue  and  effect  of.— 
S.  161  of  the  Code  provides  for  the  taking  down 
of  statements  of  witnesses  by  the  police.  SuQh 
statements  are  not  privileged,  and  s.  172  is  not 
intended  to  include  such  statements.  The 
mere  fact  that  such  statements  are  inserted 
in  the  special  diary  would  not  make  them  pri- 
vileged. SHERU  SHA  v.  QUEBN-EMPRESS. 
20  C.  642.  [F.,  16  A.W.N.  193  ;  R.,  9  C. P.L.R. 
33,  Cr  ;  Cons.,  11  Cr.L  J.  117  =  5  Ind.  Cas.  357 
=  13  0.C.  7.] 

(1395)— Ss.  161,  172.— The  statements  of 
witnesses  recorded  by  the  police  under  s,  161 
of  the  Crim.  Pro.  Code  are  not  privileged.  The 
privilege  extends  to  statements  recorded  in  the 
diary  made  under  s.  172.  SHERU  SHA  v. 
Queen-Empress,  L.B.R.  1893—1900,  47. 

(1396)— Ss.  161  and  172  (  =  Crim.  Pro.  Code, 
1882.  ss.  161,  172).— The  statements  of  wit- 
nesses recorded  by  a  police  officer,  under  s.  161 
of  the  Code,  form  no  portion  of  the  police  diary 
referred  to  in  s.  172,  There  is  no  enactment 
protecting  such  statements  and  they  are  ad- 
missible in  evidence.  The  mere  fact  that 
statements  taken  under  s.  161  are  embodied  in 
the  diary  referred  to  in  s.  172  cannot  affect  the 
case  in  anvwiy.  EMPRESS  v  SADV7ATELI, 
9  C.P  L.R.'Cr.  33.  (16  C.  610,  20  C.  642,  16  A. 
207,  R.). 

(1397)— Ss.  161,  172  (  =  Crim.  Pro.  Code,  Act 
X  of  1882,  ss.  161.  172)— PoZice  diaries— Pri- 
vilege— Practice. — Tbe  privilege  given  by  s.  172 
of  the  Crim.  Pro.  Code,  does  not  extend  to 
statements  taken  under  s.  161  of  the  Crim.  Pro. 
Code,  but  recorded  in  the  diary  under  s.  172  of 
the  Code.  QUEEN-EMPRRSS  v.  Rudr  SINGH, 
A.W.N.  1896,  193.  20  C.  642,  F.)  [R.,  19  A. 
390  =  A.W.N.  1897,  174] 

(1398)— Ss.  161,  172  and  537  {=ss.  161.  172, 
537, Code  o/1882) — Statement  made  by  witnesses 
before  the  investigating  officer — Right  of  accused 
to  call  for  and  inspect  such  statements. — Under 
s.  172,  a  police  diary  is  a  privileged  document, 
and  neither  of  the  parties  has  any  right  to  ask 
for  its  production.  Statements  of  witnesses 
taken  by  an  investigating  police  officer  under 
s.  161  of  the  Code,  and  reduced  to  writing, 
although  misdescribed  as  "a  diary"  can  be, 
under  certain  conditions,  used  as  evidence  for 
the  purpose  of  contradicting  those  witnesses  or 
the  police  officer  under  s.  145  of  the  Evidence 
Act.  So  tbe  accused  is  entitled  to  an  order  for 
the  production  of  such  statements.  If  a  Magis- 
trate refuses  to  sanction  the  production  of  such 
stiitements,  it  is  an  error  on  his  part  which, 
if  it  has  caused  a  failure  of  justice,  would  make 
the  judgment  liable  to  be  set  aside.  MAHOMED 
ALi  Hadji  v.  Queen-Empress,  16  C.  612, 
Note.     [R.,  19  A.  390  =  A.W.N.  1897,  174.] 
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(1399)— Ss.  161,  m— Refusal  by  witnesses 
to  answer  questions  put  by  Police  —  Whether 
witnesses  punishable  for  refusal — Penal  Code, 
ss.  176,  179  and  187. — A  refusal  to  answer 
questions,  asked  by  a  Police  officer  under  s.  161, 
Grim-  Pro.  Code,  is  not  punishable  under 
88.  176,  179  and  187.  Penal  Code.  S.  174,  Grim. 
Pro.  Code,  is  intended  to  be  applied  to  oases 
in  which  an  inquest  is  necessary.  GUL  HASAN 
Shah  v.  king-Emperor,  27  P. R. 1908,  Cr.= 
9  Cr.L.J.  105  =  40  P.W.R.  1908,  Cr.  (23  M.  544, 
7  0.  121,  F.B  ,  F.) 

(1400)— Ss.    161,     195— Ses    SANCTION    TO 

PROSECUTE— Conditions    requisite  for 

■GRANT  OF  SANCTION,  ETC.,  11  B.  659. 

S.  162  (  =  1882,  6.  162  ;  1872,  ss.  119,  para 

3.  121;  1861,  B.  147.) 

See  Confession. 

See  Evidence— Statements  made  to 
police. 

(1401) — S.  W2— Statements  made  by  witnesses 
to  Police— Corroborative  evidence —  Evidence 
Act,  s.  157. — Statements  made  by  witnesses  to 
the  Police  cannot  be  admitted  as  corroborative 
evidence  against  the  accused.  The  positive 
prohibition  under  g.  162,  Crim.  Pro.  Code, 
cannot  be  nullified  by  reference  to  s  157, 
Evidence  Ace.  IMPBRATRIX  v.  JlJIBHAI 
GOBIND,  22  B.  896. 

(1102) — S.  162 — Statement  made  by  a  loitness 
to  a  Police  officer  in  the  course  of  investigation 
and  recorded  by  latter-Admissibility  in  evidence 
— Evidence  Act,  s-  35 — "Record.'''' — The  state- 
ment of  a  witness  to  a  Police  ofScar,  under  the 
provisions  of  s.  162  Grim.  Pro-  Code,  though 
reduced  into  writing,  is  not  a  public  or  official 
document  and  the  writing  in  question  cannot 
be  used  as  evidenca  in  any  proceeding  to  prove 
that  the  statements  contained  therein  were,  in 
fact,  made,  there  being  nothing  in  ».  162,  Grim. 
Pro.  Code,  which  limits  the  prohibition  of  the 
use  of  such  a  document  as  evidence  only  in  the 
matter  of  the  charge,  which  is  actually  under 
investigation.  Such  a  document  is  not  a 
"record"  within  the  meaning  of  s.  35  of  the 
Indian  Evidence  Act,  and  the  document  in 
question  is  not, therefore,  admissible  in  evidence 
under  the  provisions  of  that  section.  ISAB 
Mandal  v.  Queen-Empress.  28  C  348  =  3 
C.W.N.  65.  {R.,  13  Cr.L.J.  352  =  14  Ind.  Gas. 
896=1912,  M.W.N.  549=12  M.L.T.  1.] 

(1403) — S.  162 — Statement  made  by  accused 
to  Police  officer — Admissibility. —  A  statement 
made  by  an  accused  person  to  a  Police  ofiScer  is 
not  admissible  in  evidenca  against  him  when  he 
is  on  his  trial  for  the  oSence  he  is  charged  with. 

Khuda  baksh  v.  Emperor  of  India,  11 
P.L.R.  1903. 

(1404)— S.  162  (  =  s.  162,  Code  of  1882)  — 
Statements  made  to  investigating  officer  — 
Evidence. — It  is  contrary  to  the  provisions  of 
s.  162,  Grim.  Pro.  Code,  1882,  to  allow  the 
admission  in  evidence  against  the  accused  of  a 
statement  made  by  the  chief  constable  of  what 
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the  alleged  complainant  and  bis  wife  had  said 
to  him.  Queen-Empress  v.  Haribai,  Rat. 
Un.  Cr.  G.  935  =  Cr.  Rg.  44  of  1897. 

(1405) — S.  162 — Police  reports— Admissibility 
in  evidence. — Held,  that  s.  162  of  the  Crim.  Pro. 
Code,  forbids  the  use  of  Police  reports  as 
evidence  against  an  accused  person  and  pre- 
scribes the  only  way  in  which  they  can  be 
properly  used.  AZAM  KHAN  v.  EMPEROR,  27 
P.L.R.  1902.     (71  P.L.R.  1900,  Cr.,  R.) 

(1406)— S.  162— Bombay  City  Police  Act  (IV 
of  1902),  s.  163— Indian  Evidence  Act,  ss.  24  and 
167 — Admissibility  in  evidence  of  a  statement 
made  by  witness  to,  and  taken  down  in  writing 
by,  a  Police  officer— Confession,  adinissibility 
of. — Held,  unanimously,  that,  having  regard  to 
s.  162  of  the  Code  of  Criminal  Procedure  (cor- 
responding to  8.  63  of  the  Bombay  City  Police 
Act,  IV  of  1902),  a  statement,  taken  down  in 
writing,  oi  a  witness  for  the  prosecution,  and 
recorded  by  a  Police  officer  cannot  be  admitted 
or  used  in  evidence  against  the  accused.  Per 
Russel.  Ag,  C.J. — Such  a  document  might  be 
used  to  contradict  the  witness,  not  by  putting 
the  statement  in  as  evidence,  but  by  putting  it 
in  the  hands  of  the  Police  officer  who  has  taken 
down  the  statement,  to  refresh  his  memory 
therefrom  and  thereby  to  enable  him  to  contra- 
dict the  statement  of  the  witness.  Per 
Chandavarkar,  J. — The  use  of  the  writing  as 
evidence  against  the  accused  is  opposed  to  the 
express  terms  of  the  section,  but  the  statement 
contained  in  the  writing  could  be  used  to 
impeach  the  credit  of  such  witnesses  in  manner 
provided  by  the  Indian  Evidence  Act.  Per 
Batty,  J. — The  writing  may  be  used  for  the 
purpose  of  refreshing  the  memory  of  the  witness 
cross-examined  as  to  the  fact  of  the  statement 
either  on  behalf  of  the  prosecution  or  on  behalf 
of  the  defence,  provided  that  it  was  treated  by 
the  prosecution  only  for  the  purpose  of 
impeaching  the  credit  or  in  corroboration  of 
the  witness  who  made  it.  Per  Beaman,  J  — 
The  statement  ought  not  to  have  been  admitted 
at  all,  or  its  contents  to  have  been  allowed  to 
be  used  by  the  prosecution,  even  for  the 
nominal  purpose  of  contradicting  the  witness. 
The  distinction  between  the  "  writing "  and 
the  "statement"  which  is  embodied  in  the 
writing  is  a  distinction  of  form  rather  than  of 
substance.  If  the  "  statement  "  might  properly 
be  admitted  and  used  to  contradict  the  pro- 
secution witness  who  made  it,  then  there  is  no 
reason  in  principle  why  that  statement 
should  not  be  provable  in  the  usual  way  and 
by  the  best  evidence  of  it,  namely,  the  written 
record  of  it.  S,  162  plainly  constitutes  an 
exception  to  the  ordinary  rule  of  evidence. 
The  proviso  engrafts  an  exception  upon  the 
exception.  Before  the  present  section  was 
ameaded,  statements  made  by  witnesses  to  the 
Police  and  recorded  by  the  Police  might  not  be 
used  as  evidence  against  the  accused,  but  there 
was  nothing  to  prevent  them  from  being  used 
in  favour  of  the  accused.  He  can  only  obtain 
access  to  written  statements  made  by  the 
prosecution    witnesses   to  the    Police,    at  the 
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discretion  of  the  Court.  It  is  no  longer  a 
matter  of  right.  The  proviso  is  clearly  linaited 
to  the  purpose  of  this  single  concession,  in 
derogation  of  the  universal  prohibition  contained 
in  the  body  of  the  section,  to  the  accused.  He 
can  get  a  copy  of  the  recorded  statements  of 
the  witnesses  for  the  prosecution,  for  the  only 
purpose  of  breaking  dovsrn  the  evidence  of  the 
prosecution  vyitnesses.  The  proviso  does  not 
cover  the  case  of  a  witness  for  the  defence, 
whose  statement  may  have  been  recorded  by  a 
policeman,  nor  allows  the  prosecution  to 
impeach  the  credit  of  such  a  witness  by  examin- 
ing him  upon  any  written  statements  he  may 
have  made  to  the  Police.  A  fortiori  the  proviso 
could  never  have  been  intended  to  allow  the 
prosecution  to  impeach  the  credit  of  its  own 
witnesses  for  its  own  purposes,  and  against 
the  wish  of  the  accused,  by  reference  to  the 
Police  testimony.  EMPEROR  v.  NaraYAN 
RAGHUNATHAN  PATKI,  9  Bom,  L  R.  789, 
F.B.  =  6Cr.  L  J.  161  =  2M.L.T.  414  =  32  B.  HI. 
[F.,  11  Or.  L.J.  117  =  5  Ind.  Cas.  357  =  13  O.C. 
7;  Bel.,  11  Or  L.J.  498  =  7  Ind.Cas.  601  =  4  S.L. 
E.  38;  R.,  36C.  281  =  9  C.L.J.  198  =  13  CW.N. 
197  =  5  M.L.T  97  =  1  Ind.  Cas.  970,  35  M.  397 
=  13  Cr.b.J.  35'2  =  14  Ind.  Cas.  896  =  12  M.L. 
T  1=  1912  M.W.N.  519,  7  A.L.J.  468  =  11  Cr. 
L  J.  235  =  6  Ind.  Cas.  101  ;  16  Bom.  L.R  603  ; 
22  M.L.J.  490  =  1912  M.W.N.  207,  14  Ind. 
Cas.  849  =  11  M.L.T.  Sup,  1  =  35  M.  247  =  13 
Cr.  L.J.  305.] 

(1407)— S.  162— Indian  Evidence  Act,  s.  157 
— Statements  maie  to  Police  tvhsn  reduced  to 
writing  are  not  admissible  —  Police  officer  can 
depose  to  the  statements, — In  the  course  of  a 
Police  investigation  a  witness  made  a  statement 
to  the  Police  that  she  saw  a  boy  near  the  scene 
of  murder  immediately  after  the  offence  was 
committed.  She  denied  the  presence  of  the  boy 
when  she  was  examined  before  the  committing 
Magistrate.  At  the  trial  she  admitted  that  she 
had  seen  the  boy  at  the  scene  of  the  offence. 
The  statement  she  had  made  to  the  Police 
offioer  was  sought  to  be  proved  by  the  sworn 
testimony  of  the  Police  offioer  that  she  had 
made  it  to  him.  This  testimony  was  objected 
to  on  the  ground  that  it  offended  against  s.  162 
of  the  Crim.  Pro  Code.  Held,  that  the  Police 
officer  could,  under  s.  162  of  the  Crim.  Pro. 
Code,  be  allowed  to  depose  to  what  the  witness 
had  said  to  him  for  the  purpose  of  corroborating 
what  she  said  before  the  Sessions  Judge.  Per 
Shah,  J  — Looking  to  the  plain  language  of 
s.  162  of  the  Crim.  Pro.  Code,  the  writing  only 
is  excluded  from  evidence,  but  the  right  to  prove 
any  statement  to  the  Police  by  oral  evidence  to 
corroborate  the  testimony  of  any  witness  is  not 
taken  away  by  the  section.  EMPEROR  v. 
HanMARADDI  RAM4RADDI,  16  Boio.L  R.  603 
=  2  Bora.  Cr.  Cas.  234  =  15  Cr.  L.J.  690  =  25 
Ind.  Cas.  138. 

(1408)— S.  162— Right  of  accused  to  get  copies 
of  statements  made  to  Police- — The  accused  is 
not  entitled,  as  of  right,  to  be  furnished  with 
any  copies  of  statements  made  to  the  Police, 
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and  it  is  only  if  the  Magistrate  considers  it  ex- 
pedient in  the  interests  of  justice  to  grant  such 
copies  that  the  accused  can  obtain  or  use  such 
copies.  The  argument  that,  unless  the  Magis- 
trate says  that  it  is  not  expedient  in  the  interests 
of  justice  to  grant  copies  to  the  accused,  the 
accused  is  entitled  to  get  such  copies  or  use 
them  as  evidence,  cannot  be  accepted.  In  re 
Thiruvekgada  Mudali.  26  M.L.J.  182  = 
15  Cr.  L.J.  289  =  23  Ind.  Cas.  497  =  1914  M. 
W.N.  484.     (33  C.  1023,  36  C   560,  R.) 

'1409) — S.  162 — Statements  net  amounting  to 
confession  made  to  Police — Admissibility  tn  evi- 
dence— Proof — Scope  of  s,  162,  Crim,  Pro.  Coda 
— Ss.  21  and  27,  Evidence  Act,  not.  affected  by 
s.  162,  Crim,  Pro.  Code. — Statements  made  to 
the  Police  which,  though  reduced  to  writing, 
are  not  confessions  within  the  meaning  of  s.  25, 
Evidence  Act,  are  admissible  in  evidence,  on 
being  proved  by  oral  evidence.  (3  N.L.R.  51  ; 
13  O.C-  7,  6  B.  34  and  37  C  467,  Disc.)  The 
provisions  of  s.  162,  Crim.  Pro.  Code,  do  noS 
affect  those  of  ss.  21  and  27,  Evidence  Act. 
8-  162,  Crim.  Pro.  Code,  refers  only  to  state- 
ments made  by  witnesses,  and  not  to  state- 
ments made  by  accused  pf^rsons  as  such.  Scope 
of  the  term  "  confession  "  considered.  GaNPATI 
V.  Emperor.  6  N.L.R.  180  =  8  Ind.  Caa.  1181 
=  12Cr.  L.J.  60. 

(1410) -S.  162— See  BOM.  ACT  IV  OP  1902, 
8.  63,  9  Bom.  L.R.  789,  P.B,  =  6  Cr.  L.J.  164  = 
2  M.L.T.  414  =  32  B.  111. 

(1411)— S.  162— Admissibility  of,  taken  by 
a  Head  Constable— See  DYING  DECLARATION, 
7C.P.L.R.  Cr.  14. 

(1412)— S.  162— Dying  declaration—  Not 
signed  by  deponent — Mode  of  proof — See  EVI- 
DENCE—DYING  Declaration,  lO  N.L.R.  19 
=  15  Cr.  L.J.  243  =  23  Ind.  Cas.  195. 

(1413) — 8.  162— Oral  evidence  of  statement 
to  a  Police  officer  under  s.  162 — Admissibility — 
See  EVIDENCE  ACT,  1S72,  ss.  25,  26.  114.  III. 
(6),  133,  157,  1912  M.W.N.  549  =  12  M.L.T.  1 
=  l3Cr.L.J.  352  =  14  Ind.  Cas.  896  =  35  M.  397. 

(1414)— S.  162  -Police  diaries— Evidentiary 
value— See  EVIDENCE  ACT,  1872.  s.  27,  15  P; 
W.R.  1913,  Cr.  =  l71  P. L.R.  1913  =  19  Ind. 
Cas.  190  =  14  Cr.  L.J.  190. 

(1415)—  S.  162— See  EVIDENCE  ACT,  1872^ 
ss.  155,  159,  11  B.  657. 

(1416)— S.  162— Sfe  EVIDENCE  AcT,  1872, 
s.  159,  4  S.L.R.  38,  Cr.  =  7  Ind.  Cas.  38=  11  Cr. 
L.J.  498. 

(1417)— S.  162— See  Penal  Code,  s.  211,  20 
M.L.J.  132  =  5  Ind,  Cas.  903  =  11  Cr,  L.J.  236  = 

8  M.L.T.  87. 

(1418)— S  162—  See  POLICE  INVESTIGA- 
TION, Rit.  Un.  Cr.  C.  488  =Cr    Rg.  57  of  1889. 

(1419)— S.  162— See  POLICE  OFFICER,  15 
P.R.  1886,  Cr.,  5  P.R.  1891,  Cr. 

(1420) -S.  162— See  Nos.  1325,  134^2.  1363, 
and  1384  to  1392,  supra. 
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(1421)— Ss.  162  and  IGi— Authority  of  police 
■officer  to  have  witness's  statement  recorded  by 
Magistrate  not  competent  to  deal  with  the  case- 
— A  police  officer  has  no  authority  to  place  a 
witness  before  a  Local  Magistrate  not  com- 
petent to  deal  with  the  case  and  to  get  the 
statement  recorded  under  s.  164.  Such  course 
will  defeat  the  object  of  s.  162,  which  declares 
that  a  police  officer  shall  not  record  any  state- 
ment made  to  him  by  a  person  under  examina- 
tion. Where  the  police  officer  has  reasons  to 
believe  that  the  witness  is  likely  to  be  gained 
over  by  the  accused,  the  proper  course  is  to  send 
the  accused  and  the  witness  to  the  Magistrate 
having  jurisdiction  without  delay.  EMPEROR 
V.  NURI  SHEIKH,  29  C.  483  =  6  C.W.N.  596. 
[R.,  7  C.L.J.  246  =  7  Cr.  L.J.  315.] 

(1422)— Ss.  162,  16i— Statements  recorded  by 
Magistrate— Right  of  accused  person  to  have 
copies  of  such  statements — Evidence  Act,  ss.  74, 
76.  —  Before  the  commencement  of  the  prelimi- 
nary inquiry  against  an  accused  person  under 
remand,  he  is  not  entitled,  either  under  the 
general  principles  of  the  common  law  or  under 
the  Code,  to  copies  of  statements  of  various 
persons  recorded  by  a  Magistrate,  under  ss,  162 
and  164  of  the  Code.  The  question,  whether 
be  is  entitled  to  such  copies,  cannot  be  deter- 
mined with  reference  to  the  question,  whether 
the  statements  are  public  documents  within 
the  definition  of  s.  74  of  the  Evidence  Act. 
because  s.  76  only  provides  the  means  of  proof 
of  public  documents  which  any  person  has  the 
right  to  inspect  ;  and  whether  any  person  has  a 
right  to  inspect  any  particular  public  document 
is  a  question  not  dealt  with  by  the  Evidence 
Act  and  altogether  outside  its  scope.  EMPEROR 
V.  MUTHIA  SWAMIYAR,  30  M.  466  =  17  M. 
li.J.  471  =  3  ML  T.  14  =  6  Cr.  L.J.  346.  (20  M. 
189,  Dist.). 

(1423)— Ss.  162,  172— Police  diaries— Special 
diary — Witnesses,  stateynejits  of,  recorded  in 
special  diary — Effect— Production  of  statements 
for  cross-examining  witnesses — Proper  procedure 
— Police  officer,  if  can  be  compelled  to  refresh 
memory  from  such  statements — Use  of  diaries 
by  Court — Rioting,  abetment  of— Penal  Code 
{Act  XLV  of  1860),  ss.  148,  114.— No  oral 
statements  of  witnesses  should  be  recorded  in 
the  '  special  '  diary  kept  by  a  police  officer  under 
s.  172  of  the  Code  of  Criminal  Procedure.  The 
practice,  in  the  mofussil,  of  incorporating  such 
statements  in  the  '  special '  diary  condemned. 
Whether  incorporated  or  not,  ic  the  '  special  ' 
diary,  records  of  statements  of  witnesses  taken 
by  the  police  fall  under  s.  162,  Crim.  Pro. 
Code,  and  are  liable  to  be  produced,  but  only 
under  the  conditions  laid  down  under  that 
•section,  i.e.,  the  accused  may,  at  the  time  the 
witness  appears  before  the  Court,  ask  the  Court 
to  refer  to  them,  and  the  Court  may,  if  it  thinks 
expedient,  in  the  ends  of  justice,  furnish  him 
with  copies  of  such  statements  for  the  purpose 
of  impeaching  the  credit  of  the  witness.  But 
the  police  officer,  who  recorded  the  statements, 
cannot  be  cross-examined  under  s.  145  or 
i3,  161  of  the  Evidence  Act,  with  regard  to  such 
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statements,  such  cro=:s-examination  being 
allowable  only  with  regard  to  the  entries  pro- 
perly recorded  in  the  diary  kept  under  s.  172, 
Crim,  Pro.  Code,  if  the  police  officer  refers  to 
such  entries  for  the  purpose  of  refreshing  his 
memory.  It  is  doubtful  whether  a  police 
officer  can  refresh  his  memory,  as  to  statements 
recorded  by  him  under  s.  162,  Crim-  Pro.  Code, 
unless  the  writing  is  already  in  and  had  been 
put  to  the  witness,  who  is  alleged  to  have  made 
the  statementn.  In  this  case,  the  Court  had 
not  been  moved,  under  s.  162,  Crim.  Pro, 
Code,  when  the  prosecution  witness,  whom  it 
was  subsequently  desired  to  test  by  reference  to 
his  statements  recorded  in  the  special  diary, 
appeared  in  the  box;  but,  after  all  the  prosecu- 
tion witnesses  had  been  examined,  the  defence 
with  the  above  object,  applied  to  the  Court  to 
summon  the  Sub- Inspector  of  Police  to  appear 
with  his  diary  at  a  witness  for  the  defence, 
Held,  that  the  applicatj^on  could  not  be  granted 
and  was  rightly  refused.  But  in  such  a  case, 
the  Court  ought  to  send  for  and  peruse  the 
statements  recorded  in  the  diary.  And  if,  on 
such  perusal,  it  thinks  that  it  would  be  expedi- 
ent in  the  ends  of  justice  to  allow  the  accused 
to  use  such  statements  for  the  purpose  of  im- 
peaching the  credit  o!  the  witness,  it  would  be 
open  to  the  Court  to  furnish  the  accused  with 
copies  of  the  statements  even  at  such  a  late 
stage,  and  to  recall  the  witness,  and  permit 
further  crose-examination.  But  nothing  but 
the  clearest  conviction  in  the  mind  of  the  Court 
that  a  miscarriage  of  justice  would  otherwise 
result  would  justify  the  adoption  of  such  an 
unusual  and  highly  inconvenient  step.  Qucere 
— Whether  there  can  be  "  abetment  of  a  riot." 
Dadan  Gazi  v.  Emperor,  33  C.  1023  =  10 
C.W.N.  890  =  4  Cr.  L.J.  79.  (8  C.  154,  8  0. 
739,  R.)  [F.,  11  Cr.  L.J.  117  =  5  Ind.  Cas.  357 
=  13  0  0.  7;  R.,  35  M.  397  =  1912  M.W.N.  549 
=  12  M.L.T.  1^13  Cr.  L.J.  352  =  14  Ind.  Cas. 
896,  22  M.L.J.  490  =  1912  M.W  N.  207  =  14 
Ind.  Cas.  849  =  11  M.L.T.  Sup.  1  =  35  M.  247  = 
18  Cr.  L.J.  305,  15  Cr.  L.J.  289  =  26  M.L.J. 
182  =  23  Ind.  Cas.  497.] 

(1424)— Ss.  162,  172  {=Crim.  Pro.  Code, 
1882,  ss.  162  and  172) — Case-diary,  admissibi- 
lity of  statements  in. — Statements  of  witnesses 
appearing  in  the  case-diary  of  the  police,  cannot 
be  used  as  corroborative  evidence  contrary  to 
the  provisions  of  ss.  162  and  172,  Crim,  Pro. 
Code.  If  it  is  intended  to  make  use  of  the 
statements  of  witnesses  as  corroborative  evi- 
dence, the  police  officer  who  took  them  down 
should  be  called  to  give  evidence  of  their  purport, 
and  of  the  time  when,  and  the  circumstances 
in  which,  they  were  made,  refreshing  his 
memory  from  the  case-diary  if  he  desired  to  do 
so.    Empress  V.  Subhani,  7  C.P.L.R.Cr.  22. 

(1425)— Ss.  162,  172— Evidence  Act,  ss.  157 
and  161 — Statements  made  by  a  witness  to  a 
police  officer,  adtnission  in  evidence  of — Refresh- 
ing of  memory  by  police  officer  from  statements 
recorded  by  him — Crim.  Pro.  Code,  s.  172.— 
Held,  that  the  express  provisions  of  s.  162  of  the 
Code  of  Criminal  Procedure  override  the  general 
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provisions  of  s.  157  of  the  Indian  Evidence  Act. 
Held  further,  that  the  vyritten  record  of  state- 
ments made  by  a  v?itness  to  a  police  officer 
cannot  be  used  for  the  purpose  of  corroborating 
the  testimony  of  those  witnesses.  Nor  can  the 
police  officer  be  allov?ed  to  depose  to  the  state- 
ments made  to  him  by  refreshing  his  memory 
by  reference  to  the  record  made  by  him  of  such 
statements.  Bhulai  SINGH  v.  KING-Bmpe- 
ROR,  13  0.0.7  =  5  Ind.  Caa.  357  =  11  Cr. L.J. 
117.  (32  B.  Ill,  9  Bom.  L.R.  895,  36  C  281. 
33  G.  101.  B.)  [ZJ.,  U  Cr.  L.J.  '235  =  6  Ind. 
Cas.  101  =  7  A.L.J.  468,  12  Or.  L.J.  60  =  3  Ind. 
Cas,  1181  =  6  N.L.R.  180.] 

(1426)— Ss.  162,  112— Police  diaries,  use  of, 
as  evidence  under  ss.  162  and  172. — Held,  that 
police  diaries  are  to  be  used  not  as  evidence  but 
"  to  aid  the  Court  in  an  enquiry  or  a  trial." 
The  meaning  of  this  phrase  in  s.  172,  Grim. 
Fro.  Code,  is  that  the  Court  may  see  from  the 
police  diaries  vvhat  is  the'  general  trend  of  evi- 
dence to  be  given  and  what  witnesses  are  im- 
portant and  what  not,  and  whether  witnesses 
produced  give  evidence  as  to  all  the  facts  which 
they  formerly  professed  to  know.  Held  also, 
that  it  is  contrary  to  the  intention  of  the 
Legislature  that  conclusions  should  be  drawn 
from  statements  recorded  in  police  diaries  but 
not  recorded  in  Court.  Statements  made  to 
police  oTficers  should  not  be  used  as  evidence 
except  at  the  request  of  the  accused  to  impeach 
the  credit  of  the  prosecution  witnesses.  ASLAM 
V.  KiNG-EMPEROR,  1  P.W.R.  1914  (N.W.F.P.), 
Cr. 

(1427)— Ss.  162,  112— See  POLICE  DIARY, 
17  P.R.  1894,  Gr. 

(1428)  —  Ss.  162,  173  —  Statements  under 
s.  162 — Accused  whether  entitled  to  copies  ot  such 
statements. — There  is  no  provision  similar  to 
s.  173  of  the  Crim.  Pro.  Code,  which  prohibits 
statements  made  under  s.  162  to  be  used  as 
evidence ;  if  a  witness  at  the  preliminary 
enquiry  has  made  previously  a  statement  under 
s.  162,  such  statement  may  be  put  in  to  con- 
tradict him,  when  it  will  become  part  of  the 
record,  and  the  accused  will  be  entitled  to  a 
copy  after  commitment.  EMPEROR  v.  MUTHIA 
SWAMIYAK,  30  M.  466  =  17  M.L.J.  471  =  3  M.L. 
T.  14  =  6  Cr.  L.J.  346. 

(1429)— Ss.  162,  238— Offence  of  abduction 
from  lawful  guardianship  in  order  to  commit 
viurder,  whether  a  minor  offence, — Where  a 
person  was  charged  with  the  murder  of  a  child, 
but  the  evidence  disclosed  that  the  accused 
abducted  the  child  from  lawful  guardianship  in 
order  that  it  might  be  murdered,  held  that  the 
accused  could  not  be  convicted  of  the  latter 
offence,  as  he  was  not  charged  with  that 
offence,  and  as  the  offence  could  not  be  consi- 
dered a  minor  offence  with  the  meaning  of 
s.  238,  Crim.  Pro.  Code.  In  re  Savari  Atee, 
2  Weir  302. 

(1430)— Ss.  162  and  Z&l— Judgment— Heads 
c/  charge  to  jury  when  to  be  recorded — Evidence 
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before  Police,  if  admissible  as  corroboration— 
Evidence  Act  (I  of  1872),  s.  151  —Misdirection — ^ 
Depositions,  if  must  be  read  out  to  jury. — The- 
heads  of  charge  to  the  jury  should  be  written 
out  by  the  Judge  as  soon  as  possible  after  itg 
delivery  and  while  the  facts  are  still  fresh  in  his 
mind.  S.  377  of  the  Code  does  not  make  it 
obligatory  that  the  charge  should  be  written  out 
before  delivery.  S.  162  of  the  Code  does  not 
control  g.  157  of  the  Evidence  Act.  Oral  evi- 
dence may  be  given  of  the  statement  made  to 
the  Police  by  a  witness,  in  order  to  corroborate 
him  at  the  trial.  It  is  not  incumbent  on  the 
Judge  to  read  out  the  whole  of  the  depositions 
of  witnesses  to  the  jury.  PANINDRA  NATH 
Banerjee  v.  Emperor.  36  C.  281=  9  C.L.J. 
199  =  13  C.W.N  197  =  5  M.L.T.97  =  1  Ind.  Caa. 
970  =  9  Cr.  L.J.  452  (2  G.W.N.  702,  D.;  32 
B.  Ill,  Diss.;  11  B  H.C.  120,  8  C.  154,  R.)   [F,» 

11  Cr.  L.J.  235  =  6  Ind.  Cas.  101  =  7  A.L.J. 
468;  R.,  36  C  659  =  13  G.W.N.  680  =  10  Cr.  L. 
J.  186  =  2  Ind.  Cas.  841  ;  35  M.  247  =  22  ML. J. 
490  =  11  M.L.T.  1,  Sup.  =  1912  M.W.N.  207  = 
14  Ind.  Cas.  849  =  13  Gr.  L.J.  305;  35  M.  397  = 

12  M.L.T.  1  =  1912  M.W.N.  549  =  14  led.  Cas. 
896  =  13  Cr.  L.J.  352, 16  Bom.  L.R.  603;  Coms., 
11  Cr.  L  J   117  =  5  Ind.  Cas.  357  =  13  O.C  7.] 

(1431)— Ss.  162  and  537— See  EVIDENCE- 
STATEMENTS  MADE  TO  POLICE,  9  Bom.  L.R. 
366  =  5  Cr.  L.J.  353. 

S.  163  (  =  1882.  8.  163;  1872.  ss.  120,  184; 

1861,  83.  146,  98). 

(1432)— S.  163— See  CONFESSION— CONFES- 
SION TO  Magistrates  —  Admissibility— 
RECORD   OF  Confessions,  l.b.r,    1872— 

1892,  289. 

(1433)— S.  163— See  CONFESSION— CONFES- 
SIONS made  to  police  officers,  8  P  R» 
1882,  Cr. 

(1434)— 8.  163— See  EVIDENCE  ACT,  1872,. 
ss.  8,  24  to  27,  6  A.L.J.  839,  P.B. 

(1435)— S.  163— See  No.  1342,  supra. 

(1436)— Ss.  163,  61  {  =  Crim.  Pro-Code,  1961, 
ss.  146,  152) — Remand  of  accused  for  more  than 
24  hours,  when  allowable- — Circumstances  may 
exist  in  which  a  special  order  of  the  nature 
contemplated  ins.  152,  Grim.  Pro.  Code,  may 
properly  be  passed.  For  instance,  if,  in  a  case, 
the  Police  were  enquiring  into,  the  suspected  or 
confessing  person  had  voluntarily  offered  to  con- 
duct the  Police  to  a  place  where  the  stolen 
property  would  be  found,  and  such  offer  could 
not  becarried  into  execution  within  the  limited 
period  of  24  hours,  the  power  which  the  above- 
mentioned  section  confers  on  a  Mgistrate  could 
be  lawfully  exercised.  But  to  return  accused 
persons  to  the  Police,  so  that  they  might  be 
forced  to  give  a  clue  to  an  offence,  is  to  abuse 
the  provisions  of  s.  152,  with  a  view  to  the 
breach  of  the  injunctions  of  s.  146.  QUEEN  v. 
RUGONATH  PERSHAD,  3  N^W.P.  275. 


1 


1645 


THE  ALL  INDIA  DIGEST, 


1646 


Crint.  Pro.  Gode  (Act  V  of  iB9S)— continued. 

S.  16i  {  =  1882,  8.  164  ;  1872,   s.  122),  and 

Explanation,  new. 

See  CONFESSION. 

(1437) — S.  164 — Statements  of  witnesses  re- 
corded under  the  section.  Magistrate,  when  to  re- 
cord.— The  evidence  of  witnesses  who  are  sent 
up  by  the  police  for  the  purpose  of  having  their 
statements  recorded  under  s.  164,  Ccim.  Pro. 
Code,  and  who  have  been  presumably  in  police 
custody  until  their  production  before  the  Magis- 
trate, should  not  be  recorded  by  such  Magistrate, 
unless  he  has  some  assurance  that  their  attend- 
ance and  statements  were  voluntary.  KlNG- 
Emperorv.  Bhut  Nath  Ghose,  7  C.W.N. 
345.  (4  C.W.N.  49.4  CW.N.  129  =  27  C.  3, 
F.) 

(1438) — S.  164 — StatemeJits  under,  admissi- 
bility of. — The  dead  body  of  a  boy  was  found 
buried  beneath  a  wall  of  the  accused.  One  of 
the  persons^  suspected  of  murder  absconded. 
The  accused  was  ex^^mined  as  a  witness  under 
8.  164  and  deposed  that  the  absconder  had 
committed  the  crime.  The  accused  and  the 
absconder  were  subsequently  tried,  and  the 
former  withdrew  her  statement,  saying  that 
she  was  coerced  into  making  it.  Held,  that 
her  statement  was  not  admissible  in  evidence 
against  the  other  accused,  nor  did  that  state- 
ment amount  to  a  confession  of  her  own  guilt. 
Sri  Ram  and  Ghoti  v.  Emperor,  2  A.L.J. 
100=2  Cr.  L.J.  39. 

(1439) — S.  164 — Duty  of  Magistrate  to  observe 
the  provisions  of  section. — Under  s.  164,  a 
Magistrate  is  bound  to  make  a  memorandum 
at  the  foot  of  the  confession  to  the  following 
effect ;  — "  I  believe  that  this  confession  was 
voluntarily  made.  It  was  taken  in  my  pre- 
sence and  hearing  and  was  read  over  to  the 
person  making  it  and  admitted  by  him  to  be 
correct,  and  it  contains  a  full  and  true  account 
of  the  statement  made  by  him,"  and  that 
should  be  signed  by  the  Magistrate.  The 
Magisorate  must,  if  such  confessions  are  to  be 
received,  observe  the  provisions  of  the  Code. 
It  would  not  be  fair  to  the  prisoners  to  receive 
a  confession,  unless  the  Magistrate  or  the  Court 
is  perfectly  assured  that  it  was  voluntarily 
made.  In  re  KUTTUBADI  NaRASINGA,  2 
Weip  140. 

(1440)— S.  164  (  =  Grim.  Pro.  Code,  1872, 
s.  122) — Procedure  to  he  folloioed  by  Magistrate 
under. — The  proper  course  for  a  Magistrate  to 
pursue  when  an  accused  person  is  brought 
under  the  above  section  of  the  Code  before  him 
is  to  ask  him,  if  he  wishes  to  make  any  state- 
ment or  confession.  If  he  says  he  does  not, 
the  Magistrate  should  not  proceed  to  interrogate 
him.  If  he  does,  the  Magistrate  should  write 
down  the  statement  or  confession  (as  the  case 
may  be)  and  ask  the  accused  such  questions  aa 
may  be  necessary  to  show  clearly  or  ascertain 
clearly  what  his  meaning  is.  The  examina- 
tion of  the  accused  must  not  be  made  with  a 
view  to  eliciting,  by  constant  questions,  the 
truth  out  of  his  mouth,  as  though  he  were  a 
■witness.  EMPRESS  v.  BAJI,  S  C.P.L.R.  Cr.  IS. 
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(1441)— S.  IGi— Statement  of  an  accused 
other  than  a  confession,  record  of' — It  is  neither 
expressed  nor  implied  in  the  section  that  the 
statement  of  an  accused  person  cannot  be  re- 
corded, unless  it  is  a  confession.  The  distinc- 
tion made  in  the  section  is  between  statements 
that  are  confessions  and  statements  that  are 
not,  and  not  between  the  persons  by  whom 
statements  of  either  character  are  made,  the 
object  being  to  prescribe  different  modes  of 
recording.  It  is  discretional  with  a  Magistrate 
to  act  under  s.  164  and  prepare  a  record.  LALU 
V,  Empress,  2  P.R,  1893,  Cr. 

(1442)— S.  \M— False  evidence— Penal  Code, 
s.  193— Prospxution  in  alternative  in  respect  of 
statements  made  under  s.  164  of  the  Crim. 
Pro.  Code,  and  subsequently  as  a  witness  in 
Court. — A  complaint  was  made  to  the  police 
charging  T.  S.  and  a  third  person  with  having 
committed  an  oSence  under  s.  420  of  the 
Indian  Penal  Code.  During  the  investigation, 
T  was  examined  on  oath  by  a  Magistrate  under 
the  provisions  of  s.  164  of  the  Code  of  Criminal 
Procedure.  As  the  result  of  the  police  investiga- 
tion, S  was  placed  on  his  trial,  and  T  appeared 
as  a  prosecution  witness  and  made  a  statement 
which  appeared  to  the  Court  to  be  contradictory 
to  his  statement  previously  made  under  s.  164. 
Held  that  there  was  no  legal  objection,  if  the 
two  statements  were  in  fact  contradictory,  to 
the  prosecution  of  T  on  a  charge  in  the  alter- 
native under  s.  193  of  the  Indian  Penal  Code. 
Emperor  v.  Tasadduk  Husain,  A.W.N. 
1908,  73  =  7  Cr.  L.J.  302. 

(1443)— S.  164  (  =  Crim.  Pro.  Code,  1872, 
s.  l'i'2)-- Recording  of  confession  by  Magistrate. 
—  A  Magistrate  is  not  debarred  from  recording 
the  confession  of  an  accused  person  under  s.  122 
of  theCrim.  Pro.  Code,  by  the  circumstance  that 
it  may  afterwards  be  that  Magistrate's  duty  to 
hold  a  preliminary  inquiry  under  Chap.  XV  of 
the  Code.  THANA  MAGISTRATE'S  LETTER, 
No.  767,  Rat.  Un.  Cr.  C.  121. 

(1444) — S.  164 — Confession — Care  necessary 
in  recording  confessions — Questions  as  to  ill  treat- 
ment— Magistrate's  satisfaction  as  to  voluntari- 
ness of  confession  ^Statements  in  confession  in- 
consitent  with  medical  evidence. — Great  care  and 
circumspection  are  necessary  in  recording  a  con- 
fession under  s.  164,  Crim.  Pro.  Code.  It  is 
necessary  to  record  the  questions  put  to  the 
accused  to  ascertain  whether  the  confession  was 
voluntary,  to  tell  him  that  after  his  confession 
he  will  not  have  to  go  back  to  Police  custody,  to 
warn  him  of  the  consequence  which  will  ensue 
if  he  falsely  implicates  himself  in  the  hope  of 
release  and  to  ask  him  whether  the  Police  or  any 
other  person  has  subjected  him  to  any  ill- 
treatment.  No  hard  and  fast  rule  can  or  should 
be  laid  down  as  to  the  procedure  which  should 
be  adopted  when  an  accused  person  is  placed 
before  a  Magistrate  for  the  recording  of  a  con- 
fession under  s.  164,  Crim.  Pro.  Code,  but  it  is 
not  sufficient  to  put  one  comprehensive  que.=;tion 
as  to  the  nature  of  the  confession  or  to  make  a 
note  at  the  commencement  of  the  record  of  the 
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confessioa  that  the  accused  has  been  warned  not 
to  confess  through  any  fear  or  inducement  and 
that  the  Police  of  the  thana  have  been  removed 
f.om  the  Court  room.  A  Magistrate  ought,  by 
putting  questions  which  occur  to  him,  to  make 
himself  conscientiously  satisfied  that  the  man 
is  a  freeageot  and  the  confession  isvoluntary  and 
has  not  been  procured  by  threats  or  induce- 
ments. Where  in  a  murder  c^se  this  was  not 
done  by  the  Magistrate  recording  confessions 
and  they  were  retracted  on  trial  aud  the  state- 
ment'^  in  the  confessions  as  to  the  manner  in 
which  the  murder  was  committed  were  incon- 
sistent vsith  meiical  evidence,  the  accused  were 
acquitted.  Kandhxi  v.  EMPEROR,  15  Cr.  L.J. 
€33  =  23  Ind.  Gas.  833. 

(1445)— S.  164  {  =  Crim.  Pro.  Code,  1872, 
s.  122) — Confessions  made  before  a  Court  out- 
side British  India — Admissibility. — A  confession 
made  before  a  Court  outside  British  India,  even 
if  it  is  certified  in  accordance  with  s.  122  of  the 
Code,  cannot  be  used  as  evidence,  unless  it  is 
sworn  to  like  confessions  made  to  private 
individuals.  In  re  Chinna  Venkadu,  2  Weir 
J25. 

(1446) — S-  \&i— Confession  of  accused — 4c- 
cusedable  to  write — When  thumb  impression  is  a 
signature — Act  Xof  1897  (General  Clauses),  s.  3, 
cl.  52. — Under  s.  3,  cl.  52  of  the  General  Clauses 
Act,  a  mark  is  to  be  considered  a  signature  only 
in  the  case  of  a  person  unable  to  write  his  name. 
The  confession  of  an  accused  person,  who  is  able 
to  write,  not  signed  by  him,  but  having  a  thumb 
mark,  is  not  a  valid  confession  under  s.  164,  as 
the  thumb  mark,  in  such  a  case,  does  not 
amount  to  a  signature.  Sadananda  Pal  v. 
Emperor,  32  C.  550  =  2  Cr.  L.J  403. 

(1447) — S.  I6i  — Confession  made  after  im- 
proper questions  bif  Magistrate. — Where  a  Magis- 
trate asked  a  person  who  was  charged  with  an 
offence  "  what  offence  are  you  going  to  confess," 
instead  of  ascertaining  whether  the  accused 
wished  to  say  anything  at  all,  held,  that  the 
Magistrate  had  not  acted  properly.  In  re 
Cholakbl  KOYA,  2  Weir  SOT. 

(1448)— S.  164  {  =  Grim.  Pro.  Code,  1982, 
s.  IQi)  — Questions  tending  to  incriminate — Con- 
fessions— Duty  ol  Migistrate. — Certain  questions 
put  to  the  accused  persons  by  the  Magistrate, 
e.g.,  "so  you  had  better  relate  what  you  know 
about  the  fact,"  were  held  to  be  improper,  on  the 
ground  that  they  tended  to  incriminate  the 
accused.  A  Magistrate  should  ascertain  whether 
a  confessional  statement  is  made  voluntarily,  at 
the  beginning  of  the  statement,  and  not  at  the 
end.     In  re  RayaPPAN,  2  Weir  136. 

(1449)— S.  164  (  =  Crim.  Pro.  Code,  1882, 
s.  164) — Confession — Improper  inducement  by 
a  Migistrate— Improper  questions. — Where  a 
Magistrate  questioned  an  accused  person 
thus  : — "  It  appears  that  you  have  committed 
murder  and  absconded  by  escaping  from 
custody  ;  you  have  now  come  ;  what  have  you 
to  say  ?  "  held,  that  the  quest'on  was  extremely 
improper,  and  the  statement  made  by  the 
accused  thereupon  was  held  to  be  inadmissible 


on  the  ground  that  such  a  statement  could  not 
be  treated  as  voluntarily  made.  In  re  PiSARI 
TURAKA  Madar  Sahib,  2  Weir  137  =  2  Weir 
582. 

(1450)— S.  164  {  =  Crim.  Pro.  Code,  1882. 
s.  164)  — Con(es.sion — Improper  inducement  bii  a 
Magistrate. — Where  after  the  prisoner  had  made 
a  long  confessional  statement,  he  was  told  by 
the  Magistrate  that  if  he  stated  all  that  he 
knew,  he  would  then  be  examined  as  an  appro- 
ver and  a  witness,  held,  that  the  conduct  of  the 
Magistrate  was  highly  improper.  In  re  KOSA 
GOVINDAN,  2  Weir  137. 

(1451)  —  S.  164 — Oral  confession  to  Magistrate 
— No  provision  for  admission  in  evidence  of  con- 
fession not  lecorded  in  compliance  wHh  law. — 
There  is  no  provision  for  the  admission  in 
evidence  of  a  confession  made  to  a  Magistrate, 
unless  it  is  recorded  in  the  manner  prescribed 
by  law  ;  and  even  if  such  confession  may, 
under  special  circumstances,  be  proved  other- 
wise, where  the  confession  of  the  accused  is 
shown  to  have  been  made  under  inducement, 
such  fact  deprives  the  evidence  of  its  value.  A 
conviction  based  on  such  evidence  woild  be 
reversed.  NG\.  Myat  Kyan  v.  QUEEN- 
Empress,  U.B.R.  1897—1901,  Yol,  I,  41. 

(1452)  — S.  164 — Recording  statement  of  ac- 
cused before  evidence  for  prosecution  is  taken.^ 
The  above  section  does  not  empower  the  Judge 
to  record  the  statement  of  the  accused  before 
any  evidence  for  the  prosecution  is  taken  down, 
and  criminal  proceedings  should  not  be  com- 
menced by  subjecting  the  accused,  who  has  not 
offered  to  make  a  confession,  to  a  searching 
cross-examination.  CHEDAN  v.  KING-Em- 
PEROR,  7  OC.  191. 

(1453) — S.  164 — Statement  of  witness  taken 
behind  the  back  of  the  accused,  admissibility  of. 
— Where  the  statements  of  certain  prosecution 
witnesses  were  taken  by  a  Tahsildar-Magistrate 
under  s.  164  of  the  Code  of  Criminal  Procedure 
behind  the  back  of  the  accused  and  in  respect 
of  which  the  accused  had  no  opportunity  of 
cross-examining,  held,  that  they  could  not  be 
used  as  evidence  against  the  prisoner.  They 
were  admissible  only  for  the  purpose  of  con- 
tradicting the  statements  made  by  the  witnesses 
in  Court  and  were  not  admissible  for  any  other 
purpose.  PUTTU  v.  KiNG-EMPEROR,  17  O.C. 
353. 

(1454)— S.  164— Case  triable  by  Court  of 
Session — Third-class  Magistrate  recording  state- 
ment under  s.  164 — Contradictory  statement 
before  a  qualified  Magistrate  in  the  preliminary 
enquiry — False  evidence — Alternative  charge — 
Penal  Code,  ss.  191,  193.— A  third-class  Magis- 
trate, not  being  empowered  to  commit  for  trial, 
cannot  deal  judicially  with  any  stage  of  the 
proceedings  in  a  case  exclusively  triable  by  a 
Court  of  Sessions.  Where  the  Magistrate 
records  a  statement  under  s.  164  of  the  Crim. 
Pro.  Code  in  a  case  triable  exclusively  by  a 
Court  of  Sessions,  the  statement  is  not  evidence 
in  a  stage  of  judicial  proceeding  within  the 
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meaning  of  as.  191  and  193,  Penal  Code.  A 
statemeut  so  made  and  contradicted  afterwards, 
before  the  Magistrate  having  jurisdiotion  and 
exeroising  it  in  the  preliminary  enquiry,  will 
not  furnii'h  a  basis  for  an  alternative  charge  of 
giving  false  evidence  in  a  judicial  proceeding. 
Emperor  v.  Shettepa  satapa  Mudena- 
VAR,  14  Bora  L.R  753  =  16  Ind.  Cas.  517  =  13 
Cp.  L  J.  709  =  1  Bora.  Cr.  Caa.  167.  (IB. 
702,  F.) 

(1455)— S.  164— See  ACT  X  OF  1873,  2  P.R. 
1893,  Cr. 

(1456)— S.  164— See  ACT  X  OF  1873,  ss.  4, 
5.14,  16  M.  421  =  1  Weir  175  =  2  Weir  142  =  1 
Weir  822. 

(14£7»— S.  164-See  ACT  X  OF  1873,  s.  5, 
lOC.P.L.R.  Cr.  16. 

(1458)— S.  161— See  APPROVER,  12  O.C.  418. 

(1459) -S.  164— See  CHARGE  TO  JURY  — 
MISDIRECTION.  7  C.L.J.  246  =  7  Or.  L.J.  315. 

(1460)  -S.  164— See  FALSE  EVIDENCE,  A. 
W.N.  1899,  39. 

(1461)— 8.  164— See  Nos.  1330,  1342,  1421, 
1422,  supra  and  3026,  4694,  infra. 

(1462)— Ss.  164,  103— Confessions -Magis- 
trate taking  part  in  Police  investigation — Duty 
to  record  confessions — Panchnama — List  pre- 
pared under  s.  103 — Evidence— Relevancy. — 
Under  the  Code  of  Criminal  Procedure,  it  is 
the  duty  of  the  Magistrate,  who  directs  a  Police 
investigation  or  who  holds  a  preliminary 
enquiry,  to  record  statements  under  s.  164. 
It  is  his  duty  to  see  that  the  accused  confessed 
voluntarily  and  to  record  the  confessions  truly. 
The  fact  that  the  Magistrate  took  part  in  the 
Police  investigation  does  not  disqualify  him  for 
performing  these  duties.  But  the  Magistrate's 
personal  relations  with  the  investigating  Police 
should  not  be  such  that  the  accused,  who  bad 
been  forced  to  make  a  false  confession  by  the 
Police,  would  think  it  of  no  avail  to  tell  the  truth 
to  the  Magistrate.  The  panchnamaso  far  as  it 
is  a  list  of  property  found  and  places  searched 
under  s.  103,  Crim.  Pro.  Code,  should  be  proved 
and  established  as  relevant  evidence  of  these 
matters.  IMPERATOR  v.  Maisri,  5  S.L.R  81 
=  12  Ind.  Gas.  209  =  12  Cr.  L.J.  489.  {4  S.L. 
R.  38.  R.,  and  Expl.) 

(1463)— Ss.  164.  167,  533  —  Confession- 
Certificate  of  voluntariness  omitted  —  Defect 
cured  by  evidence  of  Magistrate  -  Detention  of 
accused  during  investigation  —Nearest  Magistrate 
to  order  detention. — Where  a  Magistrate  inad- 
vertently omits  to  certify  the  voluntariness  of  a 
confession  recorded  by  him  under  s.  164,  Crim. 
Pro.  Code,  the  defect  may  be  cured  by  the  evi- 
dence of  the  Magistrate.  If  detention  of  an 
accused  person  is  necessary  during  investigation, 
he  should  be  taken  to  the  nearest  Magistrate, 
who,  whether  he  has  or  has  not  jurisdiction  to 
try  the  case,  can  authorise  detention  of  the 
accused  in  such  custody  as  he  thinks  fit.  RAM- 
SANEHi  V.  Emperor,  9  Ind.  Cas.  148  =  12  Cr. 
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(1464)— Ss.  164.  191  (c),  202  —  Magistrate 
exceeding  jurisdiction  in  recording  statements  on 
oath — Dtponent  occupying  the  position  of  an 
accused — Contradictory  statement—  Sanction  to 
prosecute  for  perjury  — Legality. — Where  cercain 
statements  were  wrongly  recorded  on  oath  under 
s.  164,  Crim.  Pro.  Code,  and  the  statements 
were  made  as  to  a  matter  in  which  the  depon- 
ents occupied  the  position  of  accused  persons, 
held  that  such  irregular  proceedings  should  not 
form  the  basis  of  a  prosecution  for  false  evidence 
by  reason  of  such  statements.  IMPERATOR  v. 
Shoukatmal,,  7  S  L.R.  73  =  21  Ind.  Cas.  472 
=  14  Cr.  L.J.  600. 

(1465)— Ss.  164,  193  and  537— See  CON- 
FESSION—RETRACTED CONFESSIONS,  L.B.R. 
1893—1900,  8. 

(1466)— Ss.  164,  102  and  SGi— Enquiry  under 
s.  202 — Statement  ot  the  person  complained 
against — Admissibility. — Where  during  an  en- 
quiry under  s.  202  of  the  Code,  the  Magistrate 
recorded  a  statement  made  by  a  person  against 
whom  the  complaint  was  filed,  held  that  the 
statement  cannot  be  regarded  as  having  been 
recorded  under  s.  164  or  s-  364  of  the  Code.  It 
was  a  statement  made  during  an  enquiry  under 
s.  20  of  the  Code  when  the  person  was  not  in 
the  position  of  an  accused  person  and  as  such 
cannot  be  admitted  in  evidence  against  the 
accused.  Sat  NarainTewari  v.  Emperor, 
32  C.  1085  =  10  C.W.N.  51  =  3  Cr.LJ.  138. 

(1467)— Ss.  164  and  2m— Recording  state- 
ment of  witnesses  tuith  a  vieio  to  fix  them  to  such 
statements  —Subsequent  withdraionl — Effect. — 
S.  164  does  not  enable  a  Police  officer,  who  has 
obtained  a  statement  incriminating  the  accused 
made  by  some  person,  to  send  such  person  to  a 
Magistrate,  practically  under  custody,  to  have 
him  examined  and  his  statements  recorded 
before  the  judicial  enquiry  or  trial  for  fixing 
him  down  to  that  statements  in  the  subsequent 
judicial  proceeding  ;  and  the  law  does  not  require 
that,  in  the  case  of  a  witness  so  examined,  tbera 
should  be  a  certificate  after  proper  enquiry  that 
it  has  been  voluntarily  made.  The  statement 
so  obtained  raises  a  suspicion  that  it  has  not 
been  voluntarily  made.  If  such  statement  is 
retracted  at  the  Sessions  trial  the  Sessions  Judge 
is  not  justified  in  admitting  such  evidence, 
under  s.  288,  without  making  some  enquiry  into 
the  truth  of  the  reasons  alleged  for  retracting 
from  the  statement.  QUEEN  EMPRESS  v. 
JADUB  DAS,  27  C.  295  =  4  C.W.N.  129.  [F.,  7 
C.W.N.    345.] 

(1468)— Ss.  164,  239,  342,  364,  367  and  533 
— Plea,  loithdraioal  of — Entry  of  plea— Judg- 
ment in  Sessions  case — Charge  to  assessors,  in- 
corporation in  judgment — Legality — Confession 
of  accused — Recording  of  confession- Narrative 
form— Language  of  record  —  'When  to  be  signed 
by  accus''.d— Police  officer— Illegality — Irregu- 
larity—Examination of  accused  ,  in  Court  of 
Se.9sio7t,  not  impiralive. — A  Sessions  Judge 
should  not  incorporate  in,  and  treat  as  part  of, 
his  jadgment,  his  summing  up  of  the  case  to 
the  assessors  ;  but  if  be  does    so,  it    is    not  an 
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illegality.  It  is  cot  absclutely  necessary  for  a 
Magistrate  recording  the  confession  of  an 
accused  person  to  put  down  all  the  questions 
put  by  him  to  the  accused,  if  such  questions 
were  merely  formal.  The  confession  is  not 
rendered  inadmissibie,  if  the  accused  has  not 
been  prejudiced,  merely  because  it  is  taken 
down  in  narrative  form.  The  irregularity,  if 
any.  is  cured  by  the  examination  of  the  Magis- 
trate, under  s.  533,  Crim.  Pro.  Code.  It  is  not 
necessary  for  the  Magistrate  to  warn  the 
accused  that  he  was  speaking  to  a  Magistrate  if 
from  the  circumstances  of  the  case,  the  accused 
must  have  known  that  he  was  speaking  before 
one.  8.  164,  Crim.  Pro.  Code,  absolutely  prohi- 
bits the  employment  of  a  Police  officer  to  take 
down  the  confession  of  an  accused  person.  A 
Police  officer  cannot  be  employed  even  as 
a  scribe  to  take  down  such  a  confession.  The 
statement  of  the  Magistrate  in  his  exami- 
nation under  s.  533  must  be  taken  as  conclusive 
that  it  was  impracticable  to  record  it  in  the 
language  in  which  it  was  made.  It  is  not 
absolutely  illegal  to  take  the  signature  of  the 
accused  to  his  confession  immediately  after  it 
is  recorded.  It  is  not  obligatory  for  the 
Sessions  Judge  to  examine  the  accused  under 
s.  342,  Crim.  Pro.  Code,  more  specially  where 
the  accused  has  not  challenged  the  evidence. 
S.  289  of  the  Code  makes  such  examination 
optional  with  the  Judge,  not  imperative.  If, 
ia  an  exacnination  of  the  acousad  by  the 
Magistrate,  soma  of  the  questions  put  are 
considered  inquisitorial  or  in  the  nature  of  a 
cross-examinaiion,  that  does  not  make  the 
whole  statement  inadmissible.  Semble,  where 
a  plea  of  "guilty"  is  noc  accepted,  a  plea  of 
"not  guilty"  ought  to  be  entered  before  the 
trial  is  proceeded  with.  KHUDIRAM  BOSE  v. 
Emperor,  9  C.L. J.  55.  (2  C.W.N.  702,  8  C.W. 
N.  22,    D.;  14  C.  539,  F.) 

(1469)— 5s.  164,  M2— Power  of  Magistrate  to 
examine  the  accused  during  a  Police  investi- 
gation.—Uadet  s.  164,  in  the  course  of  a  Police 
investgation,  the  Magistrate  is  entitled  to 
record  any  voluntary  statement  made  by  the 
accused  person,  but  he  is  not  entitled  to  examine 
the  accused  person  in  respect  of  the  facts  of  the 
case.  Gya  SINGH  v.  MOHAMED  SOLIMAN,  5 
C.W.N.  864. 

(1470)— Ss,  164,  342,  364  and  5B3— Evidence 
Act,  s.  80 — Statement  of  the  accvsed  recorded  in 
English  and  not  in  Vernacular — Admissibility 
in  evidence  of  such  statements. — The  Sessions 
Judge,  who  tried  a  dacoity  case,  admitted  in 
evidence  statements  in  the  nature  of  confes- 
sions recorded  in  English  by  a  Joint  Magistrate 
under  the  provisions  of  s.  164,  Crim. Pro.  Code, 
There  was  no  evidence  that  it  was  not  practi- 
cable to  record  them  in  the  language  in  which 
they  were  made,  and  the  Joint  Magistrate  was 
not  examined  as  a  witness,  nor  was  evidence 
taken  that  the  accused  duly  made  the  state- 
ments so  recorded — :Jeld  that,  as  it  could  not 
be  presumed  without  some  evidence  that  the 
statements  had  to  be  recorded  in  English  as 
they  could    not   be  recorded  in  the  language  in 
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which  they  were  made,  there  was  no  justifica- 
tion  for  their  being  recorded  in  English,  and  no 
presumption  under  s,  80  of  the  Evidence  Act 
could  be  made  in  respect  of  the  record  made  in 
English  ;  and,  as  no  evidence  was  taken  to  prove 
that  the  accused  had  actually  made  those  state- 
ments, the  Sessions  Judge  was  wrong  in 
admitting  such  a  record  of  the  statements 
against  the  accused.  Bawa  v.  KING-EMPEROR. 
lOO.C.  112  =  6  Cr.L  J.  94. 

(1471) — Ss.  164  and  h50— Confession  made 
on  inducement— Evidence  Act,  s.  24:— Commit- 
ment by  Magistrate  on  evidence  partly  taken  by 
him  and  partly  by  another  who  had  not  ceased 
to  exercise  jtirisdiction.  irregularity  of. — Under 
s,  164,  Crim.  Pro  Code,  and  s.  24,  Evidence 
Act,  a  confession  made  under  an  inducement 
to  confess  is  not  a  voluntary  confession,  and, 
as  such,  inadmissible  in  evidence.  A  commit- 
ment by  a  Magistrate  on  evidence  partly  taken 
by  him  and  partly  by  another,  who  bad  not 
ceased  to  exercise  jurisdiction,  is  irregular  and 
s.  350,  Crim.  Pro.  Code,  is  noc  applicable  to 
such  a  case.  Witnesses  for  the  prosecution 
examined  by  the  committing  Magistrate  must 
be  tendered  for  cross-examination  at  the  trial 
if  their  attendance  can  be  procured.  QUEEN 
Empress  v.  Nga  Shwe  The,  L.B  R.  1893- 
1900.  52. 

(1472)— Ss.  164,  363,  342,  346  I  =  Crim.  Pro. 
Oode,  1872,  ss.  12-2,  341,  345)— Scope.— 8.  122 
oontemplates  two  distinct  cases  ;  one  is  that  of 
the  person  coming  forward  to  state  what  he 
knows  ;  the  other  is  that  of  a  person  accused  by 
a  Police  officer  of  an  ofieace,  who  comes  forward 
to  confess  his  guilt.  With  regard  to  the  former, 
the  section  provides  that  the  statement  made 
by  him  shall  be  recorded  in  the  manner  pre- 
scribed for  recording  evidence,  that  is  to  say, 
under  s.  341,  Crim.  Pro.  Code;  whereas,  in 
the  case  of  an  accused  person  confessing  to  an 
offence  of  which  he  is  accused,  the  Code,  by 
s.  345,  enacts  that  neither  oath  nor  affirmation 
shall  be  administered  to  him.  EMPRESS  v. 
Malka.  2  B.  643,  [F.,  2  G.W.N.  702;  R.,16  M. 
421,  14  Bam.  L.R,  753  =  13  Cr.L. J.  709  =  16 
Ind.  Cas.  517.] 

(1473)— Ss.  164  and  364  {=^Crim.  Pro.  Code, 
1882,  ss.  -164,  364)  —Recording  of  zonfessions  in 
narrative  form —  Admissibility.  —  Where  the 
confession  of  a  prisoner  was  taken  down  in  a 
narrative  form  by  the  Magistrate,  instead  of 
every  question  put  to  and  answer  given  by  him 
being  recorded  in  full,  in  accordance  with  law, 
and  where  the  Magistrate  omitted  to  say  whe- 
ther he  believed  the  confession  to  have  been 
voluntary,  the  Court  of  Sessions  was  directed  to 
examine  the  Magistrate  as  a  witness,  as  to 
whether  he  b^^lieved  the  confession  to  have  been 
voluntary.  Quebn-EMPRESS  v.  KARIM,  S.C. 
102,  Oudh. 

(1474)— Ss.  164  and  364— Confession  not  re- 
corded according  to — Conviction  —  Legality. — 
Where  tbe  accused  pleads  not  guilty,  a  convic- 
tion cannot  be  based  on  a  confession  which  ia 
not  reoocded  in  the  manner 'prescribed  in  ss.  161^ 
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and  364  of  the  Grim.  Pro.  Code.  NGA  San  YA 
V.  Emperor,  11  Cr.  L.J.  41  =  4  lod.CRS.  739  = 
U.B.R.  1909,  Vol.  I,  Evidence  3. 

(1475)— Ss.  164,  364,  533— Confession— Re- 
cord of. — ConfeBsions  made  in  simple  narrative 
form  without  showing  questions  and  answers 
may  be  allowed  m  evidence,  where  it  appears 
that  the  accused  had  not  been  prejudiced  by 
the  failure  to  comply  strictly  with  the  law. 
But,  under  certain  circumstances,  such  irregu- 
larity might  be  very  prejudicial  to  the  accused 
affected  by  it,  and  the  Magistrate,  who  commit- 
ted it,  would  incur  grave  responsibility.  It 
would  be  possible,  for  instance,  that  the  whole 
story  in  a  confession  might  be  constructed  by 
putting  questions  to  the  accused,  which  would 
suggest  every  circumstance  and  particulars 
entered  in  the  statement,  and,  in  a  such  a  case, 
the  omission  of  the  questions  from  the  record 
would  have  the  false  and  misleading  effect  of 
making  the  confession  appear  as  a  spontaneous 
and  genuine  efiusion  from    the  accused's  own 

lips,  nqa  po  bin  v.  Queen-Empress,  U.B. 
R.  1897-1901,  Vol.  I,  47. 


(1476)— Ss.  164,  364,  533  {  =  Crim.  Pro. 
Code,  1882,  ss.  164,  364,  533).— The  error  com- 
mitted by  a  Magistrate  recording  a  confession 
under  s.  164,  Ctim  Pro.  Code,  in  English, 
instead  of  in  the  language  of  the  accused, 
although  it  was  not  impracticable  to  record  it  in 
that  language,  was  hold  to  be  curable  by  s.  533, 
which  is  wide  enough  to  cover  a  failure  to 
comply  with  the  provision  of  s.  364  regarding 
the  language  in  which  the  accused's  statement 
should  be  recorded.  BINDA  v.  QUEEN-EM- 
PRESS,  S.C.  277,  Oudh.    (A.W.N.  1892,  60,  F.) 

(1477)— Ss.  164,  364,  533  (  =  Crim.Pro.  Code, 
1882.  ss.  164,  364  and  533)— Defect  m  certificate 
to  be  appended  to  exanmiation  of  accused,  hotv 
cuiable. — A  defect  in  the  certificate  to  be  append- 
ed to  the  examination  of  an  accused  person  by 
a  Magistrate  cannot  be  rectified  by  examining 
a  witness  to  prove  that  the  confession  was  in  the 
handwriting  of  the  Magistrate.  S.  533,  Crim. 
Pro.  Code,  provides,  that,  in  such  a  case,  evi- 
dence shall  be  taken  that  the  accused  person 
"duly  made  the  statement  recorded,  "  and  the 
proper  course  is  to  examine  either  the  Magistrate 
himself  or  some  other  person  who  was  present 
when  the  statement  was  recorded.  EMPRESS 
V.  MUSSAMMAT  JUGRI,  8  C.P.LR.  Cr.  6. 

(147B)— Ss.  164.  364  ani  533  —  Confession 
inadmissible  owing  to  incurable  dejects,  —  A 
Magistrate,  who  recorded  a  confession  under 
s.  164,  Crim.  Pro.  Code,  did  not  question  the 
accused  under  s.  164  (3)  as  to  whether  he  was 
confessing  voluntarily.  The  confession  was 
subsequently  retracted.  Held,  that  the  con- 
fession was  inadmissible  in  evidence  and  that 
the  defect  could  not,  under  s.  533,  be  cured  by 
the  evidence  of  the  Magistrate  that  the  con- 
fession was  voluntarily  made-  Ma  On  NYUN 
V.  King-Emperor,  i  U.B.R.  1902-1903,  Crim, 
Pro.  Code,  13.  (10  B.  B.H.C.  175,  17  C.  862, 
21  B.  495,  23  B.  221.  25  B.  543,  2  C.W.N.  702; 
iJ.,  U.B.R.  1897—1901,  247,  F.) 


(1479)— Ss.  164,  364,  533— See  CONFESSIONS 
— CONFESSIONS  TO  MAGISTRATES— ADMISSI- 
BILITY—RECORD  OF  CONFESSIONS,  A.W.N. 
1S83,  238;  21  P.R.  1881,  Cr.,  9  M.  224  =  2  Weir 
125.  5  CL  R.  209,  18  C  549,  17  C,  882,  15 
C.  595,  7  P.R.  1899,  Cr.,  20  P.R,  1891,  Cr..  3 
A,  338,  4  C.  696  =  4  C.L.R.  137,  2  P.R.  1909  = 
7  P.W.R.  1909  =  1  Ind  Cas.  444,  3  C.W.N.  387, 
5  C.  958  =  6  C.L.R.  353. 

(1480)-Ss.  164,  364,  533  —  See  CONFESSION 
—RETRACTED  CONFESSIONS.  21  B.  495,  L.B. 
R.  1893—1900,  70. 

(1481)— Ss,  164,  364,  533  (1)— See  CONFES- 
SION —  CONFESSIONS     TO     M.\GISTRATES— 

ADMISSIBILITY— Record  op  Confessions, 
10  B.H.C-  166. 

(1482)— Ss,  164  and  5.33  (  =  Cnw.  Pro.  Code, 
1882,  ss.  164,  533)— Omissiow  to  record  memo- 
randum to  a  confession— Advil ssibility  of  the 
confession  in  evidence. — The  failure  of  a  Magis- 
trate to  make  a  memorandum  at  the  foot  of  a 
confession  as  required  by  s.  164  would  not  make 
the  confession  inadmissible  in  evidence  in  the 
Sessions  Court.  The  Sessions  Judge  should 
proceed  under  s,  533,  Crim.  Pro. Code,  "  to  take 
evidence  that  the  accused  duly  made  the  state- 
ment recorded,  "  and  he  should  then  admit 
the  statement,  "  if  the  error  of  the  Magistrate 
had  not  injured  the  accused  as  to  his  defence 
on  the  merits  "  Where  a  Magistrate  recorded 
a  confessional  statement  by  an  accused  person, 
but  did  not  make  a  memorandum  as  required 
by  s.  164,  and  did  not  file  the  confession  as  a 
part  of  the  record,  on  the  ground  (1)  that  the 
accused  had  been  in  the  police  lock-up  for  5 
days  before  he  was  produced  before  him  and  ^2) 
that  there  was  a  proposal  on  the  part  of  the 
police  to  treat  the  accused  as  an  approver  but 
there  was  no  evidence  that  the  proposal  was- 
communicated  to  the  accused,  held,  that  the 
grounds  mentioned  were  not  valid  grounds  and 
that  the  Judge,  who  tried  the  Sessions  ca^e, 
ought  to  have  proceeded,  in  the  absence  of  the 
memorandum,  under  s.  533,  to  take  evidence 
whether  the  confession  was  duly  made.  But 
as  the  Judge  had  not  done  any  such  thing  and 
the  evidence  as  to  the  circumstances  under 
which  the  confession  was  made  was  left  uncer- 
tain, the  High  Court  refrained  from  expressing 
an  opinion  on  the  admissibility  of  the  confes- 
sion. Queen-Empress  v,  anga  Valayan, 
23  M.  1S  =  2  Weir  705  =  2  Weir  333, 

(1483) -Ss.  164,  533--PeMaZ  Code,  s.  302— 
Murder.  — HhQ  provisions  of  s,  533,  Crim.  Pro, 
Code,  reader  it  necessary  on  a  Court  to  take 
evidence  that  an  accuijed  person  has  duly  made 
a  statement  recorded  under  s.  164,  when  the 
provisions  of  that  section  (s.  164)  have  not  been 
complied  with  by  the  Magistrate,  although  the 
accused  may    admit    making    the    statement, 

NGA  Nyi  v.  Queen-Empress,  U.B.R.  1892- 
1896,  Vol.  I,  205. 

(1484)— Ss,  164,  5.33— See  CONFESSION- 
CONFESSIONS  TO  Magistrates— Admissi- 
bility—Record  OF  Confessions,  4  Bom. 

L.R.  785,  2  L.B.R.  317. 
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fCrlm.  Pro.  Code  (Act  Y  of  1898)— continued. 

(1485)— S.  164  (3)—  Confession—  Record  of 
confession — "Records,"  meaning  of. — The  word, 
'record,'  in  s.  l64.  cl.  (3)  of  Che  Code,  must 
necessarily  mean  "making  a  part  of  judicial 
record"  and  not  merely  writing  out.  EMPEROR 
V.  Kadar  Ghulam  Mahamad,  8  Bom.L  R. 
950  =  5  Cr.L.J.  i. 

(i486)— S.  164  (3)— Duty  of  Magistrate  before 
recording  confession, — It  is  the  imperative  duty 
of  a  Magistrate,  before  recording  a  confession, 
to  carefully  examine  the  accused  person  and, 
to  the  beat  of  hia  ability,  ascertain  that  he  is 
not  wishing  to  speak  owing  to  inducement, 
threat  or  promise,  buc  that  his  confession  is 
purely  voluntary.  The  omission  of  the  Magis- 
trate to  question  the  accused,  before  recording 
the  confession;  is  a  fatal  defect  rendering  the 
■  confession  inadmissible.  Shwe  SIN  v.  KING- 
Emperor,  3  L.B.R.  213  =  4  Cp.L.J.  385.  (3  L. 
B.R.  173,  Cited.) 

S.  165  (  =  1882,  8. 165  ;  1872,  s.  379  ;  1861, 

8.  142). 

(1487)— S.  165-See  PENAL  CODE,  ss.  224, 
225,  332,  358,  114  P.L.R.  1903. 

(1488)— S.  165— See  PUBLIC  SERVANT,  A. 
W.N.  1892,  1. 

(1489)— 8.  165— See  Search,  17  M.L.J.  323 
=  6  Cr.L.J.  105. 

(1490)-S.  165— See  WITNESS— EXAMINA- 
TION OP  Witnesses,  24  c.  288. 

(1491)— S.  165 —See  Nos.  26,327.  342,  449, 
451,  452,  462,  1342.  1350,  szipra  and  3821,  infra. 

(1492)— Ss.  165,  102-See  UNLAWFUL  AS- 
SEMBLY, 7N,W.P.  209. 

(1493)— Ss.  165,  cl.  2,  103— 'Conducti7iq  in 
person' — Mea^n^ig — Place  of  search  —  Officer 
conducting  search  remaining  outside— Effect — 
Omission  to  call  inhabilaids  of  locality  as  wit- 
nesses— Effect.  —  Where,  during  the  search  of  a 
house,  the  Inspector  of  Police  who  conducted 
the  search  remained  outside  the  house  :  Held, 
that  the  search  was  not  conducted  in  an  illegal 
manner.  (17  M.L.J.  323,  Diss.)  S.  165,  Crim. 
Pro.  Code,  means  that  the  officer  should  be 
present  on  the  spot  and  exercise  a  general  super- 
vision over  the  search,  in  contradistinction  to 
the  cases  where  he  is  unable  to  go  to  the  spot, 
and  deputes  a  subordinate  by  a  written  order  to 
conduct  the  search  in  his  place.  That  section 
does  not  lay  down  that  an  officer  in  charge  of 
the  police  station  or  an  investigating  officer 
personally  conducting  a  search  must  himself 
make  the  search,  e.g.,  ransack  the  boxes, 
examine  the  roof,  dig  up  the  floor,  or  otherwise 
seek  for  the  property.  The  failure  of  the  officer 
conducting  the  search  to  strictly  comply  with 
the  provisions  of  s.  103,  Crim.  Pro,  Code,  eg., 
failure  to  call  inhabitants  of  the  locality  as 
witnesses  to  the  search,  will  noc  render  the 
search  illegal,  when  such  f.dlure  has  been 
satisfactorily  explained.  SRI  SRI  NaDADURU 
RAJAGURU  SATAGOPALA  CHARLU  v.  SaTRU- 
<JHNA  Behara,  23  M.L.J.  445  =  1912  M.W.N. 
111  =  17  Ind.  Cas.  75  =  13  Cf.  L.J.  763.  (21 
ITo.  83,  R.) 


Crira.  Pro.  Code  (Act  Y  of  \8^8) —continued. 

(1494)— S.  165,  suh-s.  (Z)— Public  servant 
acting  ivithout  authority— Penal  Code,  s.  99. — 
If  a  constable  goes  for  search  without  any 
written  authority,  he  does  not,  under  s.  165, 
sub-s.  (3),  lawfu'Iy  exercise  the  power  of  a 
public  servant.  To  such  a  case,  a.  99.  I.P.C., 
(lontemplating  certain  acts  against  which  there 
is  no  right  of  private  defence,    has   no   apnlica- 

tion.   iDu  Mandal  v.  Emperor,  6  C.L.J.  75i 
=  6  Cr.L.J    439. 

(1495) — S.  165  (3) — Head  Constable  searching 
under  orders  cf  Sub-Inspeotor — Assault  on  Head 
Constable  —  Applicabilitv  of  s.  165  (3)  —  See 
Penal  Code,  s.  353.  8  Ind.  Cas.  881  =  9  M.L. 
T.  168  =  11  Or.  L.J.  727. 

(1496) -S.  166— See  Nos.  327,  484,  1342, 
supra. 

S.  167  (  =  1882,  8.  167  ;  1872,  a.  124,  paras. 

2,  4,  5;  1861,  s-  152). 

See  Remand. 

(1497) — S.  167— Remand  of  accused  to  police 
custody,  period. — The  period  for  which  a  Magis- 
trate can  authorize  the  detention  of  the  accused 
in  police  custody  is  fifteen  days  on  the  whole. 
In  re  KrishNAJI  PaNDURANG  JOGLEKAR,  23 
B.  32. 

(1498)— S.  167— Scope.— S.  167  applies  to 
investigations  under  ch.  XIV,  and  gives  no 
authority  to  remand  an  accused  person  in 
custody  in  proceedings  under  oh.  VIII,  in  order 
to  enable  the  police  to  trace  other  persona 
to  be  proceeded  against  ucder  that  chapter. 
Emperor  v,  Basya,  5  Bom.  L  R.  27. 

(1499) — S.  167— De^en^ion  in  police  custody, 
— A  Magistrate  should  not  sanction  the  deten- 
tion of  an  accused  person  without  recording 
sufficient  reasons  as  required  by  law.  The  fact, 
that  the  accused  is  wanted  by  the  police  for 
individually  pointing  out  the  places  through 
which  he  passed  on  his  way  to  commit  a 
dacoity,  or  for  the  purpose  of  obtaining  his 
identification  in  the  village,  is  not  a  sufficient 
reason  for  sanctioning  such  detention-  AMIR 
Khan  v.  King-Emperor,  7  C.W.N.  457. 

(1500)— S  167— Statement  reduced  to  writing 
by  Police  during  investigation — Dacoity  trial — 
Identification  of  stolen  property — List  of  pro- 
perty taken  by  Sub  Inspector,  admission  cf — 
Misdirection  to  Jury — Re-trial.  —  In  his  charge 
the  Jury  in  a  Sessions  trial  for  dacoity,  the 
Judge  asked  the  Jurors  to  attach  weight  to  a 
list  of  stolen  properties  dictated  to  a  Police  Sub- 
Inspector  by  one  of  the  prosecution  witnesses 
in  the  course  of  iovestigation,  and  remarked 
that  the  material  objects  before  the  Jury  were 
identifiable  as  the  property  of  the  witness  : 
Held,  (1)  that  the  document  should  not  have 
been  admitted  in  evidence  under  s.  167,  Crim. 
Pro.  Code  ;  (2)  that  the  Judge's  reference  to  it 
constituted  such  a  material  misdirection  that  a 
re-trial  of  the  accused  was  necessary.  YellayA 
Rowther  v.  Emperor,  13  Cp.  L.J.  244=14 
Ind.  Cas.  596. 
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Crlm.  Pro.  Code  (Act  Y  of  iS9S)— continued. 

(1501)— 8.  167— See  Evidence  Act,  1872, 
8.  91,  33  M.  413. 

(1502)— S.  167— See  Nos.  757,  1326,  1342, 
1463,  supra. 

(1503)— Ss.  167  ani  331— Remand,  limit  of 
— Pardon — Power  to  withdraw  lohen  exercis- 
able— Evidence  —  Statement  of  approver  when 
pardon  is  withdraivn  lulien  inadmissible  in 
evidence — Appiover  to  be  detained  in  custody 
when  not  on  bail.  —  S.  167  of  the  Crim.  Pro. 
Code  prescribes  a  period  of  fifceea  days  in  all  as 
the  limit  of  time  for  which  an  accused  person 
shall  remain  in  custody  before  his  trial  is  for- 
mally begun.  When  before  the  trial  of  the 
case,  on  the  motion  of  the  District  Superinten- 
dent of  Police,  the  District  Magiiitrate  withdrew 
a  pardon  granted  to  one  of  the  accused  persons, 
after  recording  a  statement  by  the  District 
Superintendent  of  Police,  and  an  admission 
by  the  accused,  which  appeared  to  have  been 
made  under  pressure,  that  his  previous  state- 
ment was  false,  held,  that  the  action  of  the 
District  magistrate  was  not  illegal,  though  not 
justified  under  the  circumstances  of  the  case. 
When  the  pardon  granted  to  an  accused  person 
is  withdrawn  before  the  trial  of  the  cise,  state- 
ments made  by  him  as  an  approver  are  inad- 
missible in  evidence  at  his  trial.  CI.  (3)  of 
s.  337  of  the  Grim.  Pro.  Code  requires  an  ap- 
prover, if  not  on  bail,  to  be  detained  in  custody 
till  the  end  of  the  tri^l.  Hargu  Lall  v. 
EMPEROR  OF  India,  136  P.L.R.  1902  =  24  P. 
R.  1902,  Cr. 

(1504)— S.  167  {3)— Detention  of  accused  by 
police  during  investigation. — By  requiring  a 
Magistrate  to  record  his  reasons  for  authorising 
detention  in  police  custody,  the  lawcontemplates 
that  a  Magistrate  should  consider  whether,  on 
the  facts  placed  before  him,  there  are  good 
grounds  for  allowing  such  detention.  There 
should  be  at  least  something  to  satisfy  the 
Magistrate  that  the  presence  of  the  person 
arrested,  while  the  police  investigation  was 
being  held,  would  assist  in  some  discovery  of 
evidence,  and  that  his  presence  was  indispens- 
able for  the  purpose.  In  ordering  further 
detention  in  police  custody,  when  there  are 
good  reasons  for  such  an  order,  a  Magistrate 
should  invariably  limit  the  term  as  much  as 
possible  to  what  may  be  necess^iry  for  the 
object  in  view.  EMPEROR  v.  KAMPU  KUKI, 
11  C.W  N.  55*  =  6  Cr.  L  J  86. 

S.  168  (  =  1882,  s.  168). 

(1505)— Ss.  168.  476,  477,  487  {  =  Crim.  Pro. 
Code,  1872,  ss.  468,471,  472,  ^73)  — Offences 
against  public  justice — Jurisdiction.— S.  473  is 
Dot  intended  to  include  offences,  which,  under 
the  Penal  Code,  are  classed  as  oSences  against 
public  justice,  in  ciontradistinction  to  offences 
in  contempt  of  the  Court's  authority.  But  a 
Magistrate,  before  whom  an  offence  under 
s.  196,  I.P.C.,  has  been  committed,  may  not, 
under  s.  271,  himself  try  the  accused  person 
for. that  offence.  QUEEN  EMPRESS  v.  KUD- 
TARAN  SINGH,  1  A.  129.  [Overruled,  1  A.  625 
F.  B. ;  Diss.,  1  B.  311,  1  B.  339.] 


Crim.  Pro.  Code  (Act  Y  of  1898) — continued: 

S.  169  (  =  1882,  8.  169  ;  1672,  s.  125  ;  186i 

8.  153). 

(1506)— S.  169— See  ESCAPE  FROM  LAW- 
FUL CUSTODY,  6  A.  129  =  A.W.N.  1883,  257. 

(1507)— S.  169— See  No.  1345,  supra. 

(1508)— Ss.  169,    173— See   BAIL,  Rat.    Un. 

Cr.  c.  in. 

S.  170— (  =  1882,  8.  170  ;  1872,  ss.  123,  127, 

130;  1861,  S3.  151,  155,  158). 

(1509)--S.  170  -  See  No.  1345,  supra  and 
Nos.  1637,  1644,  3163,  ijifra. 

(1510)— Ss.  170, 188 -O^ence  committed  out- 
side British  India — Certificate  fror/i  the  Politi- 
cal Agent— Penal  Code  {Act  XLV  of  1860), 
s.  328— Grievous  hurt  — The  complainant  was 
assaulted  by  the  accused  within  the  Baroda  terri- 
tory, and  hill  leg  was  completely  broken  in  that 
territory.  He  was  brought  into  a  hospital  vvith- 
in  the  British  territory  in  consequence  of  this 
injury,  where  he  was  detained  for  57  days, 
during  which  period  he  was  unable  to  follow  his 
ordinary  pursuits.  He  filed  a  complaint  for 
grievous  hurt  in  a  British  Court.  The  Magistrate 
sought  to  obtain  the  certificate  from  the  Political 
Agent  at  Baroda,  as  required  by  s.  188  of  the 
Crim.  Pro.  Code.  On  his  failing  to  obtain  it, 
he  ordered  the  papers  in  the  case  to  be  filed 
under  s.  203  of  the  Crim.  Pro.  Code.  The 
complainant,  thereupon,  applied  to  the  High 
Court  contending  that  the  Magistrate  ought  to 
have  proceeded  with  the  trial  under  s,  179  of 
the  Crim.  Pro.  Code:  lield,  that  the  s.  179  of 
the  Crim.  Pro,  Code  did  not  apply,  since  the 
injury  that  was  done,  viz.,  the  fracture  of  the 
leg  was  complete  within  the  Biroda  territory. 
SIRDAR  MERU  V.  JETABHAI  AMIRBHM,  8 
Bom.  L  R  513  =  4  Cr  L  J.  54.  [F.,  15  Cr.  L. 
J.  207  =  22  lad.  Cas.  991  =  26  M.L.J.  235;  R., 
85  A.  29=10  A.L.J.  431  =  13  Cr.  L.J.  856  =  17 
Ind.  Cas.  792.] 

(1511)— Ss.  170,  191  {c)—See  COGNISANCE: 
OF  OFFENCE,  Rat.  Un.  Cr  C  951  =  Cr.  Rg.  2 
of  1898. 

(1512)— S.  no  (2)  and  (i)— Bond  from  wit- 
ness, lohen  to  be  taken — Day  fixed  in  the  bond.— 
A  bond  under  s.  170,  Crim.  Pro-  Code,  can  only 
be  taken  from  a  witness  when  the  accused  has 
been  arrested  and  is  either  being  forwarded  to 
a  Magistrate  or  is  released  on  security  being 
given  for  his  appearance.  The  day  fixed  ia 
the  bond  is  also  to  be  the  day  whereon  the 
accused  person  is  to  appear,  if  security  for  his 
appearance  has  been  taken,  or  the  date  on 
which  be  will  probably  reach  the  Magistrate's 
Court.  QUEEN-EMPRESS  V.  KYO  SHIN,  L.B. 
R.  1893—1900,  478. 

S.  171  (  =  1882,  8.  171  ;   1872,  ss,  130,  131, 

paras  1  and  2  :  1861,  s.  159), 

(1513)— Ss.  171,  288— See  WRONGFUL  BES- 
TRAINT,  4  C.W.N.  49. 
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'-^rim.  Pro.  Code  (Act  Y  of  ii9S)—coniimced, 

S.  172  (  =  1882.  s.  172  ;  1872,  b.  126  ;  1861, 

B.  154). 

(1514)— S.  172  (  =  CHw.  Pro.  Code,  1882, 
s.  172) — Scope  of  the  section.  — &.  172  of  the  Code 
is  not  exhaustive.  It  includes  a  statement  by 
a  police  officer  that  he  examined  certain  witnes- 
ses and  the  statement  of  circumstances  ascer- 
tained from  the  examination  of  the  witnesses  ; 
but  it  does  not  include  the  actual  statements  of 
the  witnesses.  SHERU  SHA  v.  Queen- 
EMPRESS,  20  C.  642.  [R.,  19  A.  390  =  A.W.N. 
1897,  174.  20  M.  189  =  2  Weir  763  =  7  M.L.J. 
167,  F.B.  ;  Cons.,  11  Cr.  L.J.  117  =  5  Ind.  Cas. 
357  =  13  O.C.   7.] 

(1515) — S.  172—  Police  diaries — Their  nature 
— Admissibility  as  evidence — When  police  pro- 
ceedings could  be  placed  before  jury. — Police 
diaries  cannot  be  placed  before  the  jury  ;  as 
provided  by  s.  172,  they  are  useful,  not  as 
evidence,  but  to  aid  a  Court  in  the  trial  so  as 
to  enable  it  to  make  a  thorough  enquiry  on  all 
material  points,  and  to  elicit,  in  the  examina- 
tion of  the  witnesses  and  especially  of  police 
witnesses,  the  real  facts  of  the  case.  A 
Sessions  Judge  cannot  rely  on  police  proceed- 
ings or  put  the  same  to  the  jury,  without 
examining  police  officers  as  witnesses  to  explain 
such  proceedings.  Queen-Empress  v.  JADUB 
Das,  27  C.  293  =  4  C.W.N.  129. 

(1516)— S.  112— Police  diaries— Use  by  Court 
— Admissibility  in  evidence. — Pacts  and  state- 
ments written  in  the  police  diaries  cannot  be 
used  as  material  to  help  the  Courc  in  acriminal 
trial  to  come  to  a  finding  on  the  evidence  in 
the  case.  What  the  Court  should  do  with  the 
Police  diaries  is  to  discover,  out  of  them,  any 
matter  of  importance  bearing  upon  the  case 
and  then  ciU  for  the  necessary  evidence  to  have 
that  matter  legally  proved.  SYED  ABDUL 
Rahim  v.  Lalhu  Kherwae,  10  C  W.N.  600 
=  3Cr.  L  J.408. 

(1517)— S.  172  (  =  Crim.  Pro,  Code,  1872, 
s.  126) — Police  diaries  and  occurrence  reports 
— Their  evidentiary  value.— Occurence  reports 
and  station  reports  by  the  station  Officer  may 
be  used  by  the  Court  for  the  purposes  mentioned 
in  s.  126.  They  are  not  evidence  of  matters 
stated  in  them.  Thoy  will  be  admissible  as 
evidence,  if  the  persons  who  wrote  them  are 
examined  as  witnesses  as  to  the  facts  stated  in 
such  report.  HIGH  COURT  PROCEEDINGS, 
17th  Nov.  1890,  No.  2311.  2  Weir  142. 

(1518) -S.  172  {=Crim.  Pro.  Code,  1872, 
s.  126) — Police  diaries. — Diaries  kept  by  police 
officers  are  not  original  evidence.  In  re 
NeraVATI  Nandaiya,  2  Weir  143. 

(1519)— S.  172  {  =  Crim.  Pro-  Code,  1882, 
s.n2)  —  Police  diaries. — 8.172  does  notauthorise 
a  Court  to  bring  matters  contained  in  police 
diaries  upon  a  judgment  and  to  treat  them  as 
though  they  were  evidence  which  has  to  be 
disposed  of  one  way  or  another.  If  the  state- 
ments in  a  diary  can  be  used  as  evidence,  they 
can  only  be  used  when  they  are  brought  upon 
the  record  and  properly  made  evidence  in  the 
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case.  When  not  so  treated,  they  should  not 
find  any  place  in  a  trial  beyond  that  which  is 
given  them  in  s.  172,  Crim.  Pro.  Code. 
Queen-Empress  v.  Nand  Lad,  A.W.N. 
1894,  155.      [R.,  19  A.  390=17  A.W.N.  174] 

(1520)— S.  172  i  =  Crim.  Pro.  Code,  1882, 
s.  172) — General  order  by  appellite  Court  for 
production  of  police  diaries — Evidence. — A 
Court  of  Sessions  has  no  power  to  make  any 
general  order  that  police  diaries  shall  be  pro- 
duced before  it  in  criminal  appeal.  Any  order 
which  a  Court  of  Sessions  as  a  Court  of  criminal 
appeal  considers  it  necessary  to  make,  for  the 
production  before  it,  in  an  appeal,  of  police 
diaries,  must  be  an  order  made  in  and  confined 
to  the  particular  case.  The  Sessions  Judge  is 
not  empowered  to  draw  any  presumption  against 
the  regularity  of  the  procedure  of  the  police 
from  the  non-production  before  him  of  the  police 
diary  or  diaries,  more  specially  when  he  has  not 
specifically  called  for  the  same.  When  a  Court, 
under  the  authority  conferred  on  it  by  a.  172, 
Crim.  Pro.  Code,  uses  a  police  diary  to  aid  it  in 
an  enquiry  or  trial,  it  must  be  careful  to  bear 
in  mind  that  the  diary  in  itself  is  not  evidence 
and  does  not  supply  in  itself  any  evidence  on 
which  a  Court  can  act  in  such  enquiry  or  trial. 
Rohan  v.  Jwala  Prasad,  A.W.N.  1894,  118. 

(1521) — S.  172 — Diary  not  used  to  refresh  me- 
mory, whether  evidence — Improper  admission  of 
such  diary,  whether  sufficient  ground  for  inter- 
ference.— A  Magistrate  should  not  refer  to  such 
an  entry  in  a  diary,  not  used  by  a  prosecution 
witness  to  refresh  his  memory,  as  corroborative 
of  his  evidence,  but  an  error  of  the  kind  is  not 
sufficient  ground  for  interference,  when  the 
Magistrate  has  found  the  accused  guilty  after 
considering  ihe  other  evidence  in  the  case.  In  re 
KUTTIALIKUTTI  MARAKAR,  15  Cr.  L.J,  256 
=  23  Ind.  Cas.  208. 

(1522)- S.  112— See  WITNESS— MISCELLA- 
NEOUS CASES,  L.B.R.   1893—1900,  42. 

(152.3)— S.  172— See  Nos.  1326.  1398  to  1398, 
1423  to  1427,  supra. 

(1524)— Ss.  172,  161— See  POLICE  Dl.iRY, 
8C.  739  =  12  C.L.R.  233. 

S.  173  (  =  1882,  8.  173  ;  1872,  SB.  125,  127 ; 

1861,  ss.  153,  155). 

(1525)— S.  173— See  Nos.  52,  64,  1345,  1428, 
1508,  supra  and  Nos.  1638,  1644,  infra. 

(1526) — Ss.  173,  155 — Information  to  police  of 
non-cognisable  offence — Order  of  Magistrate — 
No  report  by  Police  to  Magistrate — Prosecution 
of  informants  for  false  information — Pendency  of 
the  first  case — Penal  Code,  s.  211. — The  accused 
gave  information  to  the  Police  of  the  commis- 
sion of  a  non-cognizable  offence.  The  Police 
obtained  the  authority  of  Magistrate,  as  requir- 
ed by  s.  155  of  the  Crim.  Pro.  Code,  to  investi- 
gate the  case.  The  Magistrate  directed  the 
Police  to  report  to  him.  The  report  was  not 
made.  The  Police,  however,  instituted  proceed- 
ings against  the  accused  under  s.  211  of  the 
Penal  Code.     The  accused  were    convicted  and 
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sentenced.  The  Sessions  Judge  referred  the  case 
to  the  High  Coarc  on  the  ground  that  the  pro- 
secution of  the  accused  in  the  absence  of  sanc- 
tion by  the  Magistrat.e  was  illegal :  Held,  that 
the  conviction  was  illegal  inasmuch  as  the  first 
case  had  not  come  to  an  end  in  the  absence  of 
an  order  of  the  Magistrate  under  a.  173  of  the 
Crim.  Pro.  Code.  EMPEROR  v.  APPA  RAGHO 
Bhogle,  17  Bora.  L.R.  69  ==3  Bora.  Cr.  Gas. 
2=16  Cr.  L.J.  161  =  27  Ind.  Gas.  3iS. 

(1527)— Ss.  173.  190  (1)  (6),  351— Police 
report — Jurisdiction —Magistrate  cannot  take 
cognizance  of  offence  in  the  absence  of  a  Police 
report  under  s,  173  if  he  is  not  empowered  under 
s.  190  (1)  (c).— Tne  report  referred  to  in  s.  190 
(1)  [b),  Crim.  Pro.  Code,  is  the  report  described 
in  s.  173,  i.e.,  a  report  made  by  the  Police 
after  the  case  has  been  investigated  and  the 
iacts  ascertained  and  the  conclusion  arrived  at, 
that  there  are  sufficient  grounds  to  justify  the 
person  raporced  against  being  forwarded  ta  the 
Magistrate.  Three  persons  were  sent  up  by  the 
Police  tor  trial  under  ss.  330  and  457,  I. P.O.  A 
remark  was  added  to  the  Police  report  that  it 
had  been  elicited  that  one  A  had  instigated  the 
commission  of  the  theft  and  that  the  Court  is 
at  liberty  to  take  action  against  A,  on  legal  evi- 
dence bemg  tendered.  At  the  conolusioa  of 
the  trial  against  the  three  persons,  the  Magis- 
trate ordered  that  a  non-bailable  warrant  be 
issued  against  A  and  he  be  tried  under  ss.  380, 
457  and  109,  I.P.C.  Held,  that  the  Magistrate, 
who  was  not  empowered  to  act  under  s.  190  (1) 
{c),  Crim.  Pro.  Code,  had  no  jurisdiction  to 
issue  the  warrant,  because  there  being  no 
Police  report  against  A,  under  s  173,  the 
Magistrate  could  not  proceed  under  s.  109  (1) 
(b),  nor  could  he  proceed  under  s.  351,  as  A 
was  not  in  attendance  in  his  Court.  AHMED 
KHAN  V.  Emperor,  12  Gr.  L.J.  92  =  9  Imi. 
Cas.  492  =  3  S.L.R.  1.  [Bel  13  Gt.  L.J.  752 
=  17  Ind.  Cas.  64  =  6  S.L.R.  82.] 

(1528)— Ss.  173,  200  and  202 -Case  entered 
as  true,  but  judicial  enquiry  declined —Right  of 
accused  to  be  examined  and  his  case  tried, — On 
an  information  given  to  the  police  that  the 
accused  assaulted  the  complainant  and  forcibly 
carried  oO  grain  of  considerable  value,  the  police 
investigated  and  made  a  report  to  the  Sub-Divi- 
sional Magistrate  who,  thereupon  directed  the 
case  to  be  entered  as  true,  recording  the  ofJance 
under  a.  147,  Penal  Code,  but  declined  to  order 
a  judicial  enquiry,  because  he  was  of  opinion 
that  there  was  no  chance  of  a  conviction.  The 
•complainant  then  petitioned  the  District  Magis- 
trate, who  ordered  a  judicial  enquiry  to  be  held 
by  a  Subordinate  Magistrate.  On  receipt  of  a 
report  from  the  latter,  the  District  Magistrate 
recorded  that,  in  his  opinion,  it  was  useless  to 
consider  the  evidence  tendered  by  the  complain- 
ant and  that  the  Sub-Divisional  Magistrate  had 
already  passed  final  orders  in  the  case,  namely, 
"enter  true."  Held,  that  the  complainant  was 
entitled  to  be  examined  under  s.  200,  Crim. 
Pro.  Code,  and  that,  as  his  complaint  had  al- 
ready been  recorded  as  true  he  was  entitled  to  a 
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process  against  the  accused  and  for  the  atten- 
dance of  his  witnesses.  KULDIP  8AHAI  v. 
BUDHAN  MAHTON,  29  C.  410. 

(1529)— Ss.  173.  200,  202,  439— Police  report 
to  Magistrate  in  a  cognisable  case— Enquiry  and 
report  by  Subordinate  Magistrate,  oraer  for,  if 
proper — Quashing  of  proceedings. — On  receipt  of 
a  report  under  s.  173,  Crim.  Pro.  Code,  on  an 
information  of  theft  lodged  with  the  police 
against  the  petitioner,  the  Sub-Divisional 
Magistrate  made  over  the  case  to  an  Honorary 
Magistrate  for  enquiry  and  report.  The  latter 
examined  witnesses  on  both  sides  and  reported 
that  the  purchase  by  the  petitioner  of  the 
subject  matter  of  the  alleged  theft  was  amply 
proved,  and  a  trial  of  the  petitioner  under 
s.  379,  I.P.C,  could  not  be  recommended.  The 
Sub-Divisional  Magistrate  thereupon  ordered 
the  issues  of  summons  against  the  petitioner 
under  s.  379,  I.P.C.  Held  that  the  proceedings 
of  the  Sub-Divisional  Magistrate  were  irregular. 
Under  s.  190,  cl.  (c),  the  Sub-Divisional  Magis- 
trate might  have  taken  cognizmce  of  the  case 
on  the  report  under  s.  173,  Crim.  Pro.  Code, 
but  as  he  did  not  do  so  but  proceeded  to  make 
over  the  case  for  enquiry  and  report  as  though 
the  matter  he  was  dealing  with  was  on  a 
complaint  under  s.  200,  Crim.  Pro.  Code,  the 
proceedings  before  the  Honorary  Magistrate 
thereafter,  so  far  as  they  bore  on  the  case  basad 
on  a  police  report,  were  not  in  consonance  with 
the  provisions  of  the  law.  Proceedings  quashed 
on  a  consideration  of  the  merits.  ABDULLA 
MONDAL  v.  King-Emperor,  17  C.W.N.  lOOl 
=  14  Cr.  L.J.  297  =  19  Ind. Cas.  953  =  40  C.  854. 

(1530)— Ss.  173.  437  (  =  Crim.  Pro.  Code, 
1882,  ss.  173,  ^31)— Police  report— Striking  off 
case — Review. — A  Magistrate's  order  directing  a 
case  reported  to  him  by  the  police,  under  s.  173 
of  the  Crim,  Pro.  Code,  to  be  struck  off,  is  not 
a  judicial  order  dismissing  a  complaint  which 
can  be  reviewed  by  the  Sessions  Judge  under 
s.  437  of  the  Grim.  Pro.  Code.  Queen-Em- 
press  v.  Kamru,  Rat.  Un.  Cr.  C.  52l  =  Cr. 
Bg.  47  of  1899. 

S.  174  (  =  1882,  B.  174  ;  1872   s.  133;  1851, 

a.  161.) 

(1531)— S.  174— See  No.  1399,  supra  and 
No.  1812,  infra. 

(1532)— Ss.  174,  175— See  Penad  CODE, 
s.  180.  8  M.L.T.  198  =  7  Ind.  Cas.  557  =  11  Cr. 
L  J.  500. 

(1533) -Ss.  174  and  259— See  DISCHARGE 
OF  ACCUSED,  2  L.B.R.  165. 

(1534)—  Ss.  174,  435  —  See  REVISION  — 
General  Principles,  Rat.  Un.  Cr.  C.  843. 

(1535)— Ss.  174,  435  (1,  2  and  3)— See  IN- 
QUEST,  3  C.  742. 

(1536)— S.  175— See  No.  1532.  supra. 
S.  176  (  =  1882,  8.  176  ;  1872,  a.  133.) 

(1537)— S.  176  {  =  Crim.  Pro.  Code,  1872, 
s.  135)— Enquiry  and  report  by  Magistrate  under 
the  section,  whether  a  judicial  proceeding, — Aa 
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enquiry  under  s.  135  is  directed  more  to  elucidate 
the  facts  of  violent  and  unnatural  death,  before 
there  is  any  reasonabie  suspicion  of  the  commis- 
sion of  any  cfience.  It  forms  no  part  of  a  judi- 
cial proceeding.  The  High  Court  has,  there- 
fore. DO  power  to  send  for  the  report  of  the 
Magistrate  made  after  an  enquiry  under  s.  135. 
In  the  matter  of  TROILOKHONATH  BISWAS,  3 
C.L  R   59. 

S   177  (  =  1882,8. 177  ;  1S72,  s.  63.  para  1, 

1861,  8.  26,  except  proviso). 

See  Jurisdiction  of  Criminal  Courts. 

See  Magistrate.  Jurisdiction  of. 

(1538) -S.  in— See  ACT  XIII  OF  1859.  s.  1' 
18  PW.R.  1910.  Cr.  =  12  P.R.  1910,  Cr.=6  Ind. 
Cas.  618  =  11  Or.  L.J.  380. 

(1539)— S.  Ill— See  No.  27,  supra  and  No. 
1951,  4684,  4688  infra. 

(1540)— Ss.  177,  178  io  \Q9— Offence  commit- 
ted at  a  spot  in  British  India— Subsequent  forma- 
tion of  it  into  independent  territory — Jurisdiiiion 
of  Sessions  Judge  — Under  s,  177,  Crim.  Pro. 
Code,  every  cfience  shall  ordinarily  be  inquired 
into  and  tried  by  a  Court  within  the  local  limits 
of  whose  jurisdiction  it  was  committed,  and 
SS.178  to  189  do  not  take  the  case  out  of  that  sec- 
tion. Hence,  where  at  the  time  when  the  ofience 
was  committed  by  the  accused,  he  was  a  British 
Indian  subject  within  the  local  limits  of  the 
jurisdiction  of  the  Magistrate  of  Mirzapur  and 
had  since  resided  in  British  Indian  territory  when 
produced  before  him,  held  that  the  Sessions 
Judge  of  Mirzapur  has  jurisdiction  to  try  him, 
irrespective  of  the  fact  that,  since  the  date  of 
the  crime,  the  spot  where  he  bad  committed  it 
had  ceased  to  be  British  territory.  KING  EM- 
PEROR v.  Ganga,  9  A.L.J  696  =  34  A.  431  = 
15  Ind.  Cas  991  =  13  Cr   L.J.  173. 

(1541)— Ss.  177.  179— See  JURISDICTION  OP 
Criminal  Courts— General,  7  P.R.  1910, 
Cr. 

(1542)— Ss.  177,  182  {  =  ss.  177,  182,  Crim. 
Pro.  Code,  1882)— Different  offences  comviiited 
in  the  same  transaction — Jurtsfiicfion.— Where 
two  diSerent  offences  are  committed  in  the 
course  of  the  same  transaction,  the  case  should 
be  tried  by  a  Magistrate  who  has  jurisdiction  to 
try  both  the  oSences,  and  not  by  a  Migistrate 
vybo  has  jurisdiction  over  one  of  them  only,  for 
it  would  be  highly  inconvenient  that  the  two 
offences  should  be  tried  by  different  ofl&cers.  In 
re  PONNUSAMI  Naik,  2  Weir  144. 

(1543)— Ss.  177,  195,  213,  531— 7  P.O.,  s.  468 
—  TJsi-TQ  forged  document  as  genuine — Party  to 
suit — Prosecution  of — Ntcfssity  for  sanction — 
Commitment  to  wrong  Court  —  Illegality. — 
Where  the  rS^nce  of  abetment  of  forgery  and 
using  a  forged  document  as  genuine  were  com- 
mitted by  a  party  to  a  suit,  a  prosecution  is 
not  maintainable  without  the  sanction  of  the 
Court  which  triad  the  suit.  (14  C  W.N.  479, 
and  12  B.  36,  F.)  The  object  of  mentioning 
s.  463,  I. P.O.,  in  s.  195  (c),  Crim.  Pro.  Code,  is 
to  include  all  cases  of  forgery,  whatever  the 
nature  of  the  fraudulent  intention  may  be.  It 
18  not  using  a  forged  document  as  genuine,  if 
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the  document  is  produced  in  obedience  to  a< 
summons  from  Court.  An  involuntary  pro- 
duction of  a  document  in  Court  cannot  amount 
to  any  user  of  it.  An  order  of  commitment  is 
an  order  under  s  531,  Crim.  Pro.  Code,  and 
would  be  a  mere  irregularitv,  if  passed  bv  a 
wrong  Court  (8  B.  312,  and  16  B.  200,  > ) 
But  a  commitment  to  a  wrong  Court  (e.g.)  a 
Sessions  Court  having  no  jurisdiction,  is  illegal 
and  must  be  quashed.  (9  A.  191,  and  18  A.  350, 
F.)  The  term  '  Sessions  Court  '  in  s.  213,  Crim. 
Pro.  Code,  means  one  having  jurisdiction  to  try 
the  case  under  s.  177.  Crim.  Pro.  Code.  ASSIST- 
ANT Sessions  Judge  op  North  Arcot  v. 
Rajammal,  10  M.L  T.  563  =  1912  M  W  N  3  = 
36  M.  385  =  13  Ind,  Cas.  275.  [F  ,  18  Cr.  L.J. 
46  =  13  Ind  Cas.  286=11  M.L.T.  21=1912 
M.W.N.  455  =  22  M.L.J.  181.] 

(1544)— S.s.  177,  252-^rrest  in  Native  State 
of  its  subject  tvithout  intervention  of  that  State. 
— Where  the  subject  of  a  Native  St.ate,  who, 
having  committed  an  offence  in  British  India, 
escaped  into  the  Native  State,  was  arrested  by 
the  British  police  without  the  intervention  of 
that  State,  held,  that  the  subsequent  trial  and 
conviction  of  the  accused  were  not  affected  by 
the  irregularity.*  SOBHA  v.  EMPRESS,  6  P.R. 
1899,  Cr.  (6  P.R.  1897,  Cr.,  D.t 

(1545)— Ss.  177,  488  — S^e  JURISDICTION  OF 

Criminal  Courts— General,  18  P.R.  1885, 

Cr. 

(1546)— Ss.  177,  488  (1  to  6)— See  MAIN- 
TEN  .ANCE,  24  C.  688  =  1  CW.N.  577. 

(1547)— Ss.  177,  531— See  COMMITMENT  TO- 

SESSIONS  Court,  8  B.  3 12. 

S.  178   (  =  1882,  s.  178;  1872,  para  2  of 

s.  63). 

See  Jurisdiction  op  Criminal  Courts. 
See  Magistrate,  jurisdiction  of. 

(1548) -S.  178— See  BUR.  ACT  XVII  OP 
1875,  10  C.  643. 

(1549)— S.  178— See  Transfer  op  Ses- 
sions Cases,  L.B.R.  1872—1892,  263. 

(15F.0)-S.  178— See  No.  1540,  supra  and 
4683, infra. 

S.  179  (  =  1882,  B.  179  ;  1872,  s.  63  ;  1861, 

8.  27). 

See  Magistrate,  Jurisdiction  op. 

(1551) — S-  119— Construction  of  section — 
Place  cf  trial  where  act  is  done  or  luhere  conse- 
quence ensued, — In  this  section,  the  words 
"anything  which  has  been  done"  mean  some 
act  constituting  the  offence,  and  the  words 
"  any  consequence  which  has  ensued  "  mean 
some  consequence  modifying  or  completing  the 
act.  Where,  therefore,  the  compiaitit  was  that 
the  accused,  to  whom  certain  articles  were 
consigned  from  F3zabad  to  the  Central  Pro- 
vinces, misappropriated  a  portion  thereof  at  the 
latter  p)ace,  held  that  the  charge  against  them 
was  not,  under  s.  179.  Crim.  Pro.  Code,  triable 
at  F^  zab^d.  Nirbhae  Ram  v.  Kallu  Ram, 
40  C  376.  [Diss  ,35  A.  29  =  10  A.L.J.  431  = 
17  Ind.  Cas.  792  =  13  Cr.  L.J.  866.] 
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(1552) — S.  179 — "  Any  consequence  has  en- 
sued " — Loss  which  ensues  on  a  crinmial  breach 
of  trust. — Held,  that  the  words  "  any  conse- 
quence has  ensued"  in  s.  179,  Grim.  Pro.  Code, 
mean  some  consequence  modifying  or  complet- 
ing the  act  or  acts  constituting  the  offence  ;  and 
the  loss  to  an  employer  resulting  from  criminal 
breach  of  trust  by  a  servant  is  not  a  conse- 
quence of  that  description.  CHINT  SINGH  v. 
CROWN,  67  P.L.R.  1901.  (19  A.  Ill,  6  Agra  46 
and  136,  B.)  [F.,  18  P,W.R.  1908,  Cr.;  R.,  172 
P.L.R.  1910  =  7  P.R.  1910,  Cr.  =  7  P.W.R.  1910, 
Cr.=5  Ind.  Gas.  630  =  11  Cr.  L.J.  253.] 

(1553) — S.  179 — "  Consequence" — Interpreta- 
tion.— The  consequence  referred  to  in  s.  179 
must  be  one  of  the  facts  to  be  proved  to  estab- 
lish the  offence.  It  must  form  an  integral 
part  of  the  offence,  but  must  not  be  a  conse- 
quence arising  from  it,  SHWE  MYAT  V  v. 
M.C.P.  SUBRAMANI.^N  Chetty,  3  L.B.R.  57 
=  2  Ind.  Cas,  S46. 

(1554) — S,  119— Accused  triable  in  district 
luhere  act  is  done. — The  mere  fact  that  a  person, 
on  whom  hurt  had  bean  inflicted  in  one  district, 
was  treated  in  a  hospital  in  another  district 
would  not  render  the  offence  triable  in  the  latter 
district.  Quebn-EmpRESS  v,  NGA  MON 
Gaing,  U.B.R.  1897—1901,  Yol.  I,  53. 

(1555) — S.  179 — Criminal  ■'nisappropriation — 
Principal  firm  at  C a wnpore— Branch  firm  at 
Gauriqanj — Offence  committed  at  Gauriganj — 
Jurisdiction. — The  word  'consequence'  in  s.  179, 
Crim.  Pro.  Code,  means  a  consequence  which 
forms  a  part  and  parcel  of  the  offence.  It  does 
not  mean  a  consequence  which  is  not  such  a 
direct  result  of  the  act  of  the  offender  as  to  form 
no  part  of  that  offence.  Heace,  where  an 
accused  misappropriated  money  belonging  to  the 
complainant's  branch  shop  at  Gauriganj  which 
money  was  to  be  sent  to  the  principal  shop  at 
Cawnpore  owned  by  the  complainant,  held  that 
the  Courts  at  Cawnpore  had  no  jurisdiction  to 
proceed  with  the  case.  GanESHI  LAL  v.  NAND 
KiSHORE.  10  A.L.J.  45  =  15  lad.  Cas.  319  =  13 
Cr.L.J.  479  =  34  A.  487.  [B.,  13  Ct.L.J.  856  = 
17  Ind.  Cas.  792  =  10  A.L.J.  431.] 

(1556) — S.  119  — Venue  of  trial— Cheating — 
Penal  Code,  s.  ^Ib— Jurisdiction — Magistrate. — 
The  accused  consigned,  in  fulfilment  of  a 
contract,  tins  of  groundnut  oil  at  Salem  (in  the 
Madras  Presidency),  to  the  complainant  at 
Dhulia  (in  the  Bombay  Presidency) ;  the  price 
of  the  commodity  was  paid  by  the  complainant's 
firm  in  Bombay.  The  tins,  when  opened  by 
the  complainant  at  Dhulia,  were  found  to 
contain  ground-nut  oil  mixed  with  rock  oil.  On 
these  facts,  the  complainant  filed  a  complaint 
of  cheating  against  the  accused  in  the  Court  of 
the  First  Class  Magistrate  at  Dhulia.  The 
accused  objected  to  the  trial,  on  the  ground 
that  the  Magistrate  had  no  jurisdiction  to  try 
the  case.  The  Miigistrate  having  overruled  the 
obJ3Ction,  the  accused  applied  to  the  High 
Court :  Held,  that  the  Magistrate  at  Dhulia  had 
jurisdiction  to  try  the  case,  for  the  deception 
took  place  at  Dhulia  where  the   complainant 
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was  the  victim  of  the  deceit  and  led  to  believe 
that  which  was  untrue.  EMPEROR  v.  JAMNA- 
D.\s  Vasanji,  17  Bora.  L.R.  389  =  3  Bom.  Cr. 
Cas.  S2. 

(1556-rt) — S.  119— Offence  where tobe  charged 

—  primary  and  secondary  consequences  — 
Ss.  406.  409,  Indian  Penal' Cod'.. —SN\xQtQ  an 
accused  living  in  Nandyal  was  appointed  agent 
for  the  sale  of  the  oil  of  the  complainant  living 
in  Madras,  and  his  periodical  report  showed  a 
certain  quantity  of  oil  sold  and  a  certain  sum 
of  money  received  which  is  to  be  accounted  for 
deducting  the  commission  due  to  him,  and  when 
called  on  to  account  the  accused  failed  to  do  so, 
it  is  not  competent  to  the  complainant  to  prefer 
a  complaint  to  the  Presidency  Magistrate  at 
Madras,  for  an  offence  of  breach  of  trust.  The 
loss  ensues  immediately  on  the  conversion,  and 
the  existence  of  dishonest  intention  alone  is 
not  the  sole  criterion.  The  ensuing  of  loss  is 
also  an  essential  element  in  such  offences. 
S.  179  of  the  Crim.  Pro.  Code  can  be  applied  only 
to  cases  in  which  the  consequence  necessary  to 
constitute  the  offence  ensues  in  some  place  other 
than  that  in  which  the  accused's  act  is  done. 
In  the  present  case  the  firm's  loss  at  Nandyal 
was  a  primary  consequence,  and  the  loss  at 
Madras,  the  firm's  head-quarters  where  its 
funds  are  kept,  is  a  secondary  one  which  is  not 
sufficient  to  attract  the  operation  of  s.  179. 
Krishnamachary  v.  Shaw  Wallace  and 
Company.  1915  M.W.N  418  =  18  M.L.T.  25. 
(1914  M.W.N.  324,  894,  Cons.). 

(1557)— S.      179— Sse      JURISDICTION      OF 

Criminal  Courts— General,  19  a,  iii  = 
A.W.N.  1896,  191. 

(1558) — S.  179— Criminal  breach  of  trust — 
Offence,  essentials  of— Jurisdiction — See  PENAL 
CODE,  s.  405,  1914  M.W.N.  894  =  16  M.L.T. 
505  =  15  Cr.  L.J.  688  =  26  Ind.  Cas.  136. 

(1559)— S.  179— See  Nos.  1540,  1541,  supra 
and  4684, infra. 

(1560)— Ss.  179  to  184  and  183— Jurisdiction 

—  Criininal  Courts — Entrustment  of  jewel  in 
British  India — Fledge  outside  British  India — 
Conversion— Offence  committed— Accused  com- 
mitted to  Sessions  in  British  India— No  certifi- 
cate under  s.  183 — Competency  of  Sessions  Court 
to  try. — The  complainant  entrusted  at  V,  in 
British  India,  certain  jewels  to  the  accused  R, 
a  Native  Indian  subject  of  His  Majesty,  for  sale 
on  commission.  R  pledged  the  jewels  at  B.  in 
a  Native  State,  and  converted  the  jewels  for  his 
own  use.  It  was  also  part  of  the  arrangement 
between  the  complainant  and  R  that  R  should 
account  for  the  jewels  to  the  complainant  at  V 
or  return  them  or  their  price  at  V.  The  accused 
were  charged  with  the  offence  of  criminal  mis- 
appropriation and  committed  for  trial  to  the 
Court  of  Sessions  in  British  India.  Held,  that 
the  commitment  was  not  illegal  for  want  of  a 
certificate  under  s.  188,  Grim.  Pro.  Code.  The 
loss  of  the  jewels,  which  was  the  consequence, 
occurred  at  V,  in  British  India,  and  this  is 
sufficient  under  s.  179,  Crim.  Pro,  Code,  to  give 
jurisdiction  to  the  Magistrate  to  commit  the 
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case  to  the  Sessions.  S.  179,  Crim.  Pro.  Cocle,  is 
not  subject  to  s.  188,  Crim.  Pro.  Code.  {Per 
Spencer,  J)  None  of  the  ss.  179  to  194,  is 
subject  to  s.  188  (Per  Sadasiva  Iyer,  J.).  ASSIS- 
TANT Sessions  Judge  of  north  argot  v. 
RAMASWAMI  ASARI,  26  M.L.J.  235  =  1914  M. 
W.N.  324  =  15  Cr.  L.J.  207  =  22  Ind.  Cas.  991. 
(1910  M.W.N.  143,  13  Cr.L.J.  530,  Diss.;  19  A, 
111,  85  A  29.  8  Bom.  L.R.  513,  1  M.  171,  5 
B.  338,  28  A.  372,  13  M.  423,  24  A.  256,  B.) 

(1561) ~Ss.  179,181,182,  183— See  JURIS- 
DICTION OF  Criminal  Courts— General, 
35  P.R.  1880,  Cr. 

(1562)— Ss.  179,  181  (2)  and  190  (c)— Indian 
Penal  Code,  ss.  409  and  ilT-A — Fabrication  of 
accounts— Criminal  breach  of  trust — Place  of 
inquiry —  Jurisdiction.—  S  179,  Crim.  Pro. 
Code,  applies  only  when  a  person  is  accused  of 
the  commission  of  any  oSence  by  reason  of 
anything  which  has  been  done  and  of  any 
consequence  which  has  ensued.  The  offence 
defined  in  s.  477-A,  I.P.C.,  is  complete,  when 
accounts  are  falsified  with  intent  to  defraud  ; 
and  a  person  accused  of  the  falsification  of 
acaounts  made  in  one  place  cannot  be  tried  in 
another  place  on  account  of  any  offence  by 
reason  of  any  consequence  which  has  ensued 
within  the  meaning  of  s.  179,  Crim.  Pro.  Code. 
But  the  oSence  under  s.  409,  I.P.C.  (criminal 
breach  of  trust)  can,  under  s.  181  (2),  Crim. 
Pro.  Code,  be  tried  by  a  Magistrate  within  whose 
jurisdiction  the  property  embezzled  has  been 
received  or  retained.  Obiter. — A  Magistrate, 
not  specially  empowered  under  s.  190  (c)  cannot 
issue  a  warrant  for  the  arrest  of  a  person  in  the 
absence  of  a  complaint,  and  on  the  information 
contained  in  a  telegram  to  him  from  a  would- 
be  complainant.  SWAMINATHAN  CHETTIAR 
V.   ANNAMALAI   CHETTIAR,    4    M.L.T.    481  =  9 

Cr.  L  J.  92. 

(1563)— Ss.  179  and  185— Jurisdiction— Place 
where  conseqjience  of  act  ensues— Alleged  fraudu- 
lent realizaiion  of  money  on  hundis. — Where  a 
complaint  was  made  before  a  Magistrate  at 
Aligarh,  the  substance  of  which  was  that  the 
person  complained  against  had  dishonestly  and 
fraudulently,  two  days  after  he  had  become  an 
insolvent,  realized  at  Calcutta  the  moneys  due 
in  respect  of  certain  hundis  which  the  com- 
plainant had  purchased,  it  was  Jield,  on  an 
application  under  s.  185  of  the  Code  of 
Criminal  Procedure,  that  the  offence  alleged 
should  be  inquired  into  at  Calcutta  and  not 
at  Aligarh.  BABULAL  v.  GHANSHAM  DAS, 
AWN.  1908,  115  =  5  A  L.J.  333  =  7  Cr.  L.J. 
394.  (19  A.  Ill,  D.,  [B.,  34  A.  437  =  10  A.L.J. 
45  =  13  Cr.L.J.  479  =  15  Ind.  Cas.  319,  35  A 
29  =  10  A.L.J.  431  =  13  Cr.L.J.  856  =  17  Ind. 
Cas.  792.] 

(1564)— Ss.  179.  222,  235  to  239,  531  aiid  537 
— Jurisdiction— Money  recovered  from  a  Bank 
at  Bombay  by  D  on  a  forged  draft  of  a  Bank  at 
Amritsar — I  also  recovered  money  on  a  similar 
draft  from  a  Bank  at  Multan  with  D's  help— I 
resided  at  Amritsar  and  D  at  Lahore — Bead 
Office  of  Multan  Bank  at  Lahore— No  branch 
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of  Bombay  Bank  in  the  Punjab — Accused  tried 
jointly  at  Lahore — Misjoinder  of  charges  and 
accused — Cheating  explained — Forgery — Evi- 
dence of  an  expert — Theft — Consequence  ensued 
—Indian  Penal  Code  (Act  XLV  of  1860). 
ss.  109,  379,  411,  415.  420,  463  and  467-  Indian 
Evidence  Act  (of  1872),  ss.  45,  46  and  47.— On 
the  2nd  October,  1905,  one  D,  of  Lahore,  pre- 
sented a  forged  draft  of  Rs.  10,000  and  got  it 
cashed  at  the  Bombay  office  of  the  Mercantile 
Bank  of  India  having  no  branch  in  the  Punjab. 
On  26th  October,  1905,  one  I,  of  Amritsar, 
presented  another  forged  draft  for  Rs.  7,000 
and  got  it  cashed  with  the  help  of  D,  at  the 
Multan  Branch  of  the  Punjab  National  Bank- 
Both  these  drafts  purported  to  be  signed  by  M, 
as  manager  of,  and  to  have  been  issued  by, 
the  Amritsar  Branch  of  the  said  Punjab  Na- 
tional Bank,  which  has  no  branch  at  Bombay 
and  of  which  the  Head  office  is  at  Lahore.  It 
was  not  proved  by  whom  and  where  the  drafts 
and  advices  in  question  were  forged  or,  as 
alleged  by  the  prosecution,  the  forms  on  which 
these  were  written  were  stolen  from  the  Head 
Office  of  the  said  Punjab  National  Bank.  Both 
the  accused  D  and  I  were  jointly  tried  by 
a  Magistrate  of  and  sitting  at  Lahore.  As 
regards  the  Multan  fraud,  the  Magistrate  con- 
victed I  under  ss.  379/109,  420  and  467, 
Indian  Penal  Code,  and  D  under  ss.  379/109, 
420/109,  and  467/109,  Indian  Penal  Code.  Aa 
regards  the  Bombay  fraud,  D's  convictions 
were  under  ss.  41i,  467/109  and  420,  IP.G. 
On  appeal  to  the  Chief  Court,  Punjab,  the  con- 
viction of  D  was  only  upheld  under  s.  420, 
Indian  Penal  Code,  as  regards  the  Bombay  case 
and  under  ss,  420/109  as  regards  the  Multan 
case.  The  conviction  of  I  also  was  only  con- 
firmed under  s.  420,  I.P.C.  It  was  contended 
that  the  trial  was  bad  in  law  inasmuch  as  the 
Magistrate  at  Lahore  had  no  jurisdiction  and 
that  there  was  misjoinder  of  charges  and 
accused  :  Held,  that,  under  s.  179  of  Crim.  Pro. 
Code,  1898,  the  Lahore  Court  had  jurisdiction 
inasmuch  as  the  consequence  (i.e.,  loss  to  the 
Bank)  contemplated  in  this  section  ensued  at 
Lahore  where  the  Head  Office  of  the  Punjab 
National  Bank  is  situate.  The  loss  occurs  at 
the  place  where  the  accounts  of  the  Bank  are 
made  up  and  its  business  as  a  company  is 
transacted.  Held,  also,  that  s.  179  applies  not 
only  to  cases  in  which  the  offence  is  completed 
by  reason  of  a  consequence  ensuing  within  the 
local  limits  of  another  jurisdiction  (as  e.g.,  the 
case  of  a  man  being  wounded  in  one  district 
and  dying  in  another),  but  also  to  cases  in 
which  the  fact  of  a  consequence  ensuing  in 
another  jurisdiction  is  the  cause  of  the  offender 
being  accused  of  the  offence.  Held,  also, 
that  the  illustrations  to  a.  179,  Crim.  Pro. 
Code,  1898,  are  not  exhaustive  and  to  hold  that 
all  the  consequences  prescribed  by  the  Legisla- 
ture in  framing  the  section  as  conferring 
jurisdiction  are  ejusdem  generis  with  the  con- 
sequences specified  in  the  illustration  is  not 
justified  by  the  language  of  the  section. 
Held,  also,  that  there  is  neither  misjoinder  of 
charges    nor    of    accused    where    the  offences 
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charged  form  parts  of  one  traosaotion  and  were 
committed  by  several  persons  acting  together. 
Held,  also,  that  the  offence  of  cheating  as 
defined  in  s.  415,  Indian  Penal  Code,  contains 
two  parts.  First  comes  the  main  part  "  who- 
ever by  deceiving  any  person — ,"  words  which 
obviously  apply  to  the  whole  section.  Then 
copies  the  first  part  "  fraudulently,  or  dishonest- 
ly induces  the  person  so  deceived  to  deliver  any 
property  to  any  person  or  to  consent  that  any 
person  shall  retain  any  property."  Then  comes 
part  2,  which  is  an  alternative  to  sub-part  1, 
viz.,  "or  intentionally  induces — mind,  reputa- 
tion or  property."  Then  ccmes  tbe  closing 
words  "is  said  to  cheat."  The  words  "and 
which  act  or  omission— reputation  or  property" 
form  a  portion  of  part  2  and  ace  not  applicable 
to  part  1  at  all.  Held,  further,  that  although 
the  evidence  of  an  export  is  relevant  and  valu- 
able on  the  question  of  the  identification  of  the 
hand-writing,  it  is  dangerous  to  convict  a 
person  of  forgery  simoly  on  the  strength  of  that 
evidence.  Held,  further,  that  where  an  oSender 
is  convicted  of  several  oSences  in  one  trial  and 
a  joint  sentence  is  passed  against  him  for  all 
the  offences  with  which  he  is  charged  and  in 
appeal  the  conviction  for  some  of  the  offences  is 
set  aside  and  is  upheld  as  regards  the  rest,  it  is 
not  illegal  to  maintain  the  sentence  in  full  and 
it  does  not  amount  to  an  enhancement  of  the 
sentence,  provided  the  sentence  maintained 
does  not  exceed  the  maximum  punishment 
which  could  be  awarded  for  the  offence  or 
offences    for  which  the  conviction    is   upheld. 

isHARDAs  V.  King-Emperor,  18  P.W.R. 
1908,  Gp.=S  CcL.J.  75.  (7  P.R.  1900,  67  P. 
L.R.  1901  =  30  B.  49,  20  P.R.  1889,  F  ;  19  A. 
Ill,  Diss.  ;  7  M.I.A.  72,  44  P.R.  Or.  1885,  24 
P.R.  Or.  1901,  P.B.,  4  P.R.  Or.  190^,  121  P. 
L.R.  1901,   30  M.  94,  R.  ;  25  M.  61,  PC,   D.) 

S.  180  (  =  1882,  8.  180  ;  1872,  8.  65,  1861, 

88.  28,  31,  31-A.) 

See  Jurisdiction  of  Criminal  Courts. 
See  Magistrate,  Jurisdiction  of, 

(1565)— S.  180— Penal  Code,  s.  m— Theft 
within  British  territory — Retention  of  stolen 
articles  outside  British  territory — British  Courts 
if  have  jurisdiction  to  try  accused  for  such  reten- 
tion of  stolen  articles. — The  accused  was  found 
in  possession  of  stolen  articles  at  a  place  outside 
British  territory.  The  theft  of  the  articles  took 
place  within  British  territory.  The  accused  was 
placed  on  his  trial  before  the  Court  in  British 
territory  having  jurisdiction  over  the  place  where 
the  theft  took  place  :  Held — that  the  British 
Courts  had  no  jurisdiction  to  try  the  accused  for 
an  offence  under  s.  411,  I.P.C,  committed  at  a 
place  beyond  British  territory  with  regard  to  the 
stolen    properties.       MOHESHWARI     PRESHAD 

Singh  v.  King- Emperor,  18  c  W.N.  1178  = 
15  Cr.  L.J.  537  =  2^  Ind.  Cas.  945. 

(1566)— S.  180— See  ABETMENT,  1  Weir 
155. 

(1567)— S.  180— See  KIDNAPPING,  A.W.N. 
1883,  67. 


Crira.  Pro.  Code  (Act  Y  of  1898)— coKiinwed. 

(1568)— S.  180— See  Nos.  1540,  1560,  supra 
and  4684,  infra. 

(1569)— S.  180,  ill.  {b)—See  Penad  CODE, 
ss.  411,  414,  17  C.W.N.  1129=14  Cr.L.J.  571  = 
21  Ind.  Cas.  171. 

S.  181,  paras  1.  2,  3  (  =  1882,  s.  181;  1872, 

6.  67 ;  1851,  8.  32) ;  and  para  4,  new. 

See  Jurisdiction  op  Criminal  Courts. 

See  Magistrate,  Jurisdiction  of. 

(1570)— S.  181— See  PENAL  CODE,  ss.  392, 
411,  A.W.N.  1906,  52  =  3  A.L  J.  146  =  3  Cr.  L. 
J.  247  =  28  A.  372. 

(l570-a;— S.  181— See  Nos.  1540,  1560,  1561, 
1562,  supra  and  4684,  infra. 

(1571) — S.  181  (1) — Person  accused  of  being 
one  of  a  gang  o/  dacoits— Resident  of  Native 
State,  arrested  in  such  State — Committal  to  take 
his  trial  at  Sessions  Court.  Gurgaon,  in  British 
territory  by  a  British  Magistrate — Validity — 
S.  400,  Penal  Code-- Jurisdiction. — Where  a  resi- 
dent of  Bharatpur,  a  Native  State,  was  arrested 
in  that  state,  and  was  accused  of  the  offence  ot 
belonging  to  a  gang  of  dacoits,  without  any 
allegation  being  made  of  the  prisoner's  par- 
ticipation in  any  dacoity  or  association  of 
dacoits  in  the  Gurgaon  district  in  British 
territory,  and  where  the  accused,  on  such  accu- 
sation, was  committed  to  the  Gurgaon  Sessions 
Court  by  the  First- Class  Magistrate  of  Gurgaon  : 
Held,  that  the  committal  was  proper  and  legal 
and  that  it  was  justified  by  the  words  "may  be 
inquired  into  or  tried  by  a  Court  within  the  local 
limits  of  whose  jurisdiction  the  person  charged 
is"  ins.  181  (1),  Crim.  Pro.  Code,  CROWN  v. 
GOBINDA,  1  P.  R.  1911,  Cr.  =4  P.W.R.  1911  = 
84  P.L.R.  1911.  (17  P.R.  1906,  Cr..  6  B.  622,  6 
P.R.  1897,  Cr.,  B.) 

(1572)— S?.  181  (1  to  3)  and  182— See  JURIS- 
DICTION OF  CRIMINAL  COURTS— General, 
1  M.  171. 

(1573)-Ss.  181  (1  to  3),  182  and  531— 
See  JURISDICTION   OF    CRIMINAL  COURTS— 

General,  5  M.  23  =  i  Weir  i. 

(1574)— Ss.  181  (2),  188  andl2— Offence  com- 
rnitted  in  Native  State — S.  181  (2)  if  applicable 
to — Political  agent's  certificate — Necessity  of, — 
S.  181  (2).  Crim  Pro.  Code,  only  applies  as 
between  Courts  of  different  local  areas  whose 
jurisdictions  have  been  limited  under  s.  12  of 
the  Code  fad  to  which  the  Code  applies.  It 
has  no  application  to  an  offence  committed  in  a 
Native  State,  and  of  such  offence  the  Magis- 
trate cannot  take  cognisance  except  on  a  certifi- 
cate of  the  Political  Agent  under  s.  188.  IM- 
PERATOR  v.  Tribhun,  5  S.L  R.  265=  15  Ind. 
Cas.  802  =  13  Cr.  L.J.  530.  [£).,  22  Ind,  Cas. 
991  =  15  Cr.  LJ.  207  =  26  M.L.J.  235.] 

(1575)— Ss.  331  (2)  and  531— Penal  Code, 
ss.  408,  409 — Criminal  breach  of  trust  by  servant 
and  agent— Jurisdiction  to  try — Defect  oj  juris- 
diction.— The  Ferozepur  Branch  of  Messrs. 
McHinch  and  Co.,  a  firm  dealing  in  grain,  with 
headquarters  at  Karachi,  engaged  accused  Nos. 
1  and  2,  as  their  purchasing  agents  at  Sangala 
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in  the  Jhang  District  and  the  agents  employed 
accused  No.  3  as  their  servant.  On  the  ac- 
cused's failure  to  pay  the  balance  of  their 
account,  accused  No.  1  was  convicted  by  the 
Additional  District  Magistrate,  Ferozepur,  of 
criminal  breach  of  trust  as  agent,  under  s.  409. 
I. P.O.,  and  accused  No.  3  of  criminal  breach 
of  trust  as  servant,  under  s.  408,  I. P.O. 
Accused  No.  2  had  died  in  the  course  of  the 
proceedings-  Held,  that  the  balance  claimed 
being  payable  at  Ferozepur,  the  offence  fell 
within  the  provisions  of  s.  181  of  the  Grim. 
Pro.  Code,  and  the  Court  at  Perozapur  had 
jurisdiction  to  try  the  case.  Held,  also,  trying 
a  case  in  a  district  not  within  locil  jurisdiction 
is  not  a  defect  of  jurisdiction  but  only  of  venue 
and  can  be  cured  by  s.  531  of  the  Grim.  Pro. 
Code,  Held,  further,  that  accused  No.  3  was 
not  guilty  of  the  ofience  of  which  he  was 
convicted,  as  it  was  not  proved  that  the 
Ferozepur  branch  had  ever  entrusted  him  with 
any  money  in  his  personal  capacity  and  not  as 
representing  the  firm  of  his  masters,  accused 
Nos.  1  and  2.  UTTAM  CHAND  v.  EMPEROR, 
9  P.L.R.  1902  =  2  P.R.  1902,  Cr.  [D.,  22  P.W. 
R.  1908,  Cr.  =  157  P.L.R.  1908.] 

(1576)— S.  181  (i)— Penal  Code,  1860.  s.  3— 
Jurisdiction — Kidnapping, — A  girl  was  enticed 
away  in  the  Faridkot  State  from  the  lawful 
guardianship  of  her  husband  by  the  accused  and 
was  found  being  conveyed  by  them  by  rail  from 
that  State  to  a  station  in  the  Bhawalpur  State 
at  the  Railway  Station  of  Abohar  in  the  British 
territory.  Held  that,  as  the  act  of  kidnapping 
was  complete  outside  British  India  and  there 
was  no  concealment  or  detention  in  British 
territory,  the  British  Courts  had  no  jurisdiction 
to  try  and  convict  the  accused.  The  words, 
'  was  conveyed '  in  s.  181  (4),  Grim.  Pro.  Gode, 
do  not  import  any  separate  or  distinct  offence, 
where  the  offence  of  kidnapping  is  complete 
previous  to  such  conveying.  The  '  consequence' 
contemplated  by  s.  197,  Grim.  Pro.  Code,  is  a 
consequence  "modifying  or  completing  the  act." 
JAIMAL  Singh  v.  EMPRESS,  121P.L,R.  1901 
=  1  P.R.  1900,  Cr.  (lOB.H.C.  356,  30  P.R. 
1889,  Cr.,  7  P.R.  1894,  Cr..  R.)  [R.,  18P.W.R. 
1908,  Or.] 

(1577)— Ss.  181,  182  [  =  Crim.  Pro.  Code, 
1872,  s.  Q\)— Offence  committed  at  sea — Juris- 
diction.— The  complainant  and  the  accused 
sailed  from  Bombay  to  Honawar  in  a  boat. 
The  latter  threw  overboard  a  box  belonging  to 
the  former  during  the  voyage  within  9  miles  of 
the  Janjira  State.  On  arrival  at  Honawar,  the 
complainant  charged  the  accused  before  the 
Magistrate  at  that  place  with  having  committed 
mischief.  Held  that,  under  s.  67,  lUus.  [a], 
Crim.  Pro.  Code,  1872,  the  Magistrate  at 
Honawar,  through  whose  jurisdiction  the 
accused  passed  on  the  voyage,  had  jurisdiction  to 
try  the  offence.  QUEEN-EMPRESS  v.  ISM.^L, 
Rat.  Un.  Cr.  C.  181  =  Cr.  Rg.  16-3-1882. 

(1578)— Ss.  181, 182,  183— See  JURISDICTION 

•OF  Cbiminal  Courts— General,  5  P.R. 
1881,  Cr. 


Crim.  Pro.  Code  (Act  Y  of  1898)— coniinwed. 

(1579)— Ss.  181,  188— Se«i  Jurisdiction  of 
Criminal  Courts —General,  Rat.  Uq.  Cr. 
C.  870  =  Cr.  Rg.  42  of  1896, 

S.  182  (  =  1882.  s.  182;  1872.   s.  67  ;  1861, 

s.  29). 

See  Magistrate,  Jurisdiction  of. 

(1580)— S.  182— See  abetment,  8  P.R.  1894, 
Cr. 

(1581)— S.  182  —  See  COUNTERFEITING 
Trade  Mark,  25  C  639  =  2  C.W.N.  450. 

(1582)— S.  182— See  JURISDICTION  OF  CRI- 
MINAL COURTS— GENERAL,  25  0.  858  =  2  C. 
W.N.  577,    L.B.R.  1893—1900,  81. 

(1583)— 8.  182—  See  Nos.  1540.  1542,  1560, 
1561,  1572,  1573,  1577,  1578,  supra, 

(1584)— Ss.  182.  183,  526— See  JURISDIC- 
TION OF  CRIMINAL  Courts— General,  a.w. 

N.  1883,  88. 

(1585)-Ss.  182,  b^\—Jurisdictlcn— Place  at 
which  consequence  of  act  ensues-Criminal  breach 
0/  trust— Penal  Code  {Act  XLV  0/I86O),  s.  408. 
— The  accused  in  the  case  was  employed  as  an 
agent  by  a  firm  in  Mirzapur.  Goods  were  in- 
trusted to  him  for  sale  in  various  districts  in 
Lower  Bengal,  and  from  time  to  time,  as  he 
sold  goods,  he  remitted  money  to  his  employers 
at  Mirzapur.  When  called  upon  to  furnish 
accounts,  be  ofiered  to  furnish  Rs.  500  as  a 
deposit,  but  did  not  submit  any  account.  The 
embezzlements  complained  of  occurred  at  vari- 
ous places  in  Lower  Bengal.  Held  that  the 
Magistrate  at  Mirzapur  had  jurisdiction  to  try 
the  case.  Held  further  that,  even  if  there  were 
any  irregularity,  s.  531,  Crim.  Pro.  Code, 
covered  if,  and  that  the  ofience  was  not  one  of 
a  civil  nature,  as  the  conduct  of  the  accused 
disclosed  a  dishonest  intention-  Mahadeo  v. 
King-Emperor,  7  A.L  J.  319  =  32  A.  397  =  11 
Cr.  L.J.  372  =  6  Ind  Cas.  563.  (19  A,  111,  F.) 
fi^..  36  A.29  =  10  A.L.J.  431  =  13  Cr.  L.J.  856 
=  17  Ind.  Cas.  792.] 

(1586)— Ss.  182,  531  — See  JURISDICTION  OF 

Criminal  Courts— General,  16  g.  667. 

S,  183  (  =  1882,  s.  183  ;  1872,  8.  67,  ill  (a).) 

(1587)— S.     183  —    See    JURISDICTION    OF 

Crbonal  Courts— General,  1  C.L.J.  334 
=  2Cr.  L.J.  411. 

(1583)— S.  183— See  Nos,  1540,  1560,  1561. 
1578,  1584,  siopra  and  4684,  infra. 

(1589)-S.  184-See  Nos.  1540,  1560,    supra. 

S.  185  (  =  1882.  B.   18S  ;  1872,  s.  69  ;  1861, 

s.  34). 

(1590) — S.  185— Application  of— Courts  sub- 
ordinate  to  two  different  High  Courts — Concur- 
rent jurisdiction  to  try  offence — High  Court  with- 
in luhose  jurisdiction  offender  actually  is,  its 
poiver  to  decide  Court  of  trial. — Where  Courts 
of  two  Magistrates  subordinate  to  two  different 
High  Courts  have  jurisdiction  to  try  an  offence. 


1673 


THE  ALL  INDIA  DIGEST.  1674 


Crina.  Pro.  Code  (Act  Y  of  1898)— continued. 

the  High  Court,  within  the  local  limits  of 
whose  jurisdic  tion  the  oSender  actually  is,  may 
decide  by  which  Court  the  oSence  aball  be  tried. 
8.  185  is  not  restricted  to  cases  in  which  there 
is  doubt  as  to  whether  one  Court  or  another  has 
jurisdiction,  but  is  applicable  also  to  cases  in 
which  the  doubt  is  on  the  point  whether  the 
choice  between  the  two  Courts,  both  of  which 
have  jurisdiction,  should  be  decided  on  the 
ground  of  public  convenience.  KING-EmpEROR 
V.  Chaichal  Singh,  5  L.B  R.  17=9  Cr.  L.J. 
581  =  2  Ind.  Cas.  361. 

(1591) — S.  185— High  Court  if  can  interfere 
merely  on  the  ground  of  convenience.— Where 
the  petitioners  were  prosecuted  iu  the  Court  of 
the  Additional  District  Magistrate  of  Lahore 
under  ss.  409,  420.  467,  447,  I.P.C.  and  on 
the  allegations  of  the  prosecution  the  Courts  at 
ChittagoDg  and  Lahore  were  equally  competent 
to  exercise  jurisdiction  in  the  case  :  Held — 
that  s.  185,  Crim.  Pro.  Code,  dofs  not  warrant 
interference  by  the  High  Court  merely  upon  the 
ground  of  convenience.  The  decision  of  the  High 
Court,  within  the  local  limits  of  whose  appellate 
jurisdiction  the  offender  actually  is,  can  only  be 
sought  where  a  doubt  arises  as  to  the  Court  by 
which  an  offence  should  be  enquired  into  or 
tried.  RajaNI  BiNODE  ChuCKERBUTTY  v. 
ALL  India  Banking  and  Insurance  Co., 
Ld.,  Lahore,  17  C.W.N.  1207  =  22  Ind.  Cas. 
192  =  15  Cr.  L.J.  48  =  41  C.  305. 

(1592)— S.  185— Power  of  the  High  Court 
under  the  section  to  transfer  case  pending  in 
Court  not  subject  to  its  jurisdictio7i — Stay  of 
further  proceeding  to  enable  accused  to  bring 
civil  action —  Proceeding  which  discloses  no 
offence,  if  to  be  quashed. — Where  the  nominee 
of  a  policy-holder  claiming  payment  in  respect 
of  a  life  policy  effected  at  Chittagong,  and  resi- 
dent within  the  District  of  Chittagong,  brought 
a  charge  of  cheating  in  the  Court  of  the  District 
Magistrate  of  Chittagong  against  the  Secretary 
and  other  officers  of  an  Insurance  Company 
having  its  head  offi.-e  at  Gujranwalla  in  the 
Punjab  and  a  branch  office  at  Chittagong,  and 
the  Insurance  Company  brought  a  charge  of 
cheating  against  the  nominee  and  others  in  the 
Court  of  the  District  Magistr-ite  of  Gujranwalla, 
both  charges  relating  to  the  payment  of  the 
amount  secured  on  the  policy  :  Held  (on 
an  application  by  the  nominee  under  s.  185, 
Crim.  Pro.  Code)— That  the  High  Court  could 
properly  make  an  order  under  s.  185,  Crim,  Pro. 
Code,  to  the  effect  that  the  offence  should  be 
enquired  into  and  tried  at  Chittagong  and 
tranpfer  the  case  from  the  Court  of  the  District 
Magistrate  of  Gujranwalla  to  that  of  the 
District  Magistrate  of  Chittagong.  Proceedings 
in  the  case  were,  however,  stayed  fortwomonths 
to  enable  the  accused  to  institute  a  civil  suit. 
Held  (on  the  application  of  the  officers  of  the 
Insurance  Company) —That  as,  on  the  face  of 
the  record,  no  offence  had  been  disclosed  against 
them,  the  proceedings  against  them  should  be 
quashed.  HiRAN  KUMAR  CHOWDHURY  v. 
Mangal  Sen,  17  C.W.N.  761  =  20  lad.  Cas. 
222  =  14  Cr.  L.J.  398. 
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(1593)— 8.  185— See  COMMITMENT  TO  SES- 
SIONS COURT,  13  P  R.  1887,  Cr. 

(1594)— a.  185 -See    Nos.  1206,    1540,  1563, 

supra. 

S.  186  (  =  1882,  8.  186;  1872,  ss,  157,  174 

1861,  ss.  74,  88.) 

(1595)— S.  186— Lexers  Patent,  cl.  29— Juris- 
dictio7i  of  High  Court. — The  High  Court  has 
jurisdiction  under  s.  29  of  the  Letters  Patent  to 
make  an  order  directing  a  Magistrate  to  hold 
a  preliminary  investigation  and  in  the  event  of 
a  -prima  facie  case  being  made  out,  to  commit 
for  trial  to  the  Sessions  a  case  which  tails 
within  s.  186  of  the  Crim.  Pro.  Code.  Where 
a  special  provision  la  made  in  certain  circum- 
stances, the  procedure  must  be  governed  by  the 
special  provision  and  not  by  the  general  provi- 
vision,  unless  tne  case  is  of  an  extremely  excep- 
tional character  which  would  justify  the  Court 
in  departing  from  the  general  rule.  THE  ORIEN- 
TAL GOVERNMENT  SECURITY  LiPE  ASSU- 
RANCE Company,  Libiited  v.  Masilamany 
PiLLAi,  2  Weir  146  =  1  Weir  789. 

(1595  a)— 8,  186— See  No.  1540,  swpra. 

(1596)-Ss.  186,  187— See  MAGISTRATE, 
Jurisdiction  of— general  Jurisdiction^ 
Rat.  Un.Cr.  C.  97  =  Cr.  Rg.  Ia-lli875. 

S.  187  (  =  1882,  8.  187  ;  1872,  s.  175). 

(1597)— S.  187— See  Nos.  1540,   1596,  supra, 

S.  188  (  =  1882,  s.  188;. 

See  Magistrate,  Jurisdiction  of. 

(1598)— S.  188  (  =  Crim,  Pro.  Code,  1882, 
s.  188)— Offence  committed  outside  British  India 
— Political  Agent's  certificate,  necessity  for. — A 
charge  of  kidnapping  committed  in  Nepal  can- 
not be  enquired  into  in  British  India  without 
the  Political  Agent's  certificate,  as  required  by 
s.  188.  Queen-Empress  v.  Ram  Sundar, 
19  A.  109  =  A  W.N.  1896,  191.  [R.,  24  B-  287 
=  lBom.  L.R.  678.] 

(1599)— S.  188— Certificate  of  Political  Agent, 
to  be  obtained  before  beginning  of  inquiry. — The 
obtaining  of  the  certificate  of  the  Political 
Agent,  as  provided  for  by  s.  13S,  is  a  prelimi- 
nary requisite  to  the  holding  of  an  inquiry  in 
British  India  of  an  offence  committed  outside 
British  India.  A  commitment  made  without 
such  certificate  before  the  beginning  of  the 
enquiry  is  illegal,  although  it  is  subsequently 
obtained.  EMPEROR  v.  KALI  CHARAN,  24  A. 
256  =  A.W.N.  1902,  45.  [iJ..  14  Cr.L.J.  298  = 
19  Ind.  Cas.,9o4  =  6  8. L.R.  260  ;  D.,  15  Cr.L.J. 
207  =  22  lud.  Cas.  991  =  26  M.L  J.  235.] 

(1600)— S.  188— Native  Indian  subjects  com- 
mitting offences  outside  British  India— Jurisdic- 
tion of  British  Courts. — Where  Native  Indian 
subjects  of  Her  Majesty  were  charged  with  com- 
mitting offences  under  s.  407  and  ss.  407  and 
109,  I.P.C,  at  a  place  beyond  the  limits  of 
British  India,  held,  that  they  could,  under  tho 
provisions  of  s.  188,  be  dealt  with  in   respect  of 
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such  ofEences,  as  if  they  had  been  committed 
at  any  place  in  British  India  at  which  they  were 
found.  If  there  is  no  Political  Agent,  no  certifi- 
cate is  necessary.  QUEEN-EMPRESS  v.  DATA 
Bhima,  13  B.  i47.  [E.,'24  B.  ^87  =  1  Bom.  L. 
R.  678,  14  Cr.L.J  298  =  19  Ind.  Cas.  954  =  6 
S.L.R.  260,  Rat.  Un.  Cr.  C.  773.] 

(1601)— S.  188  (  =  s.  188,  Code  oj  1882)— 
Political  Agent's  sanction,  — If  there  is  no 
Political  Agent  in  a  place  outside  British  India, 
no  preliminary  sanction  as  required  by  s.  188, 
Crim.  Pro  Code,  is  necessary.  QUEEN- 
Empress  v.  Sheik  ABDooii  Rahiman,  N. 
14  B.  227.  [R-,  24  B.  287  =  1  Bom.  L.R.  678. 
Rat.  Un.  Cr.  C.  773  ] 

(1602)— S.  188  {r=Crim.  Pro.  Code,  1S82, 
s.  188) — Certificate  by  Political  Agent — Recall- 
ing.— Where  a  District  Magistrate,  in  the 
capacity  of  Political  Agent,  once  grants,  a 
certificate,  under  s.  188,  for  the  trial  of  a  case 
by  a  second-class  Magistrate  of  the  District, 
the  latter  is  legally  seized  of  the  case,  and  the 
Political  Agent  has  no  authority,  thereafter,  to 
recall  his  certificate  or  to  issue,  as  District 
Magistrate,  a  warrant  for  the  arrest  of  the 
accused  on  the  requisition  of  the  State  authori- 
ties and  to  order  his  removal  to  the  Native 
State.  In  re  HORMUSJEE  NASARWANJI,  Rat. 
Un.  Cr.  C.  253  =  Cr.  Rg.  13  of  1886.  [F.,  1  Bom. 
Cr.  C.  140  =  14  Bom.  L.R.  377  =  lb  Cr.L.J. 
537  =  15  Ind.  Cas.  809.] 

(1603) — S.  188  —  Offence  comrnihed  outside 
British  India. — Where  an  offence  is  committed 
outside  British  India,  a  commitment  made 
without  the  Political  Agent's  certificate,  as 
required  by  s.  188,  is  ultra  vires  and  all  proceed- 
ings taken  by  the  Judge  on  such  commitment 
are  wholly  void.  In  re  SESSIONS  JUDGE  OF 
South  argot,  2  Weir  148. 

(1601) — S,  188— Jurisdiction  of  Magistrate. — 
A  Magistrate  cannot  try  a  Native  Indian  subject 
for  an  oSence  committed  beyond  British  terri- 
tory, without  procuring  the  certificate  of  the 
Political  Agent  of  the  territory  within  which 
the  ofience  was  committed  to  the  eSect  that 
the  charge  ought  to  be  inquired  into  in  British 
India.  Queen-EMPESS  v.  MAUNG  SHWE  Tu, 
LB  R.  1872—1892,  334. 

(1605)— S.  188— Indian  Extradition  Act  (XV  of 
1903),  s.  7 — Political  Agent  — Warrant — Accused 
surrendering — Certificate  by  Political  Agent  for 
trial  of  accused  in  British  India— Recalling  the 
certificate  and  nlloiving  the  Native  State  to  try 
the  accused— Practice  and  procedure. — On  a 
requisition  made  to  him  by  a  Native  State,  the 
Political  Agent,  who  was  also  a  District  Magis- 
trate, issued  a  warrant,  under  s.  7  of  the 
Extradition  Act,  1903,  to  arrest  the  accused. 
The  latter  surrendered  of  his  own  accord  and 
the  warrant  was  returned  UDexecuted.  The 
Political  Agent  then  issued  a  certificate,  under 
s.  188  of  the  Crim.  Pro. Code, that  accused  should 
be  tried  in  British  India.  Subsequently,  the 
State  authorities  pressed  for  the  accused's 
surrender,  and  the  Political'  Agent  accordingly 
ordered  the  accused   to  be   handed  over  to   the 
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State  for  trial.  Held,  that  it  was  not  open  to 
the  Political  Agent  to  re-call  the  certificate 
issued  by  him  under  s.  188  of  the  Code,  and 
that  the  order  passed  by  him  allowing  the  trial 
in  the  Native  State  was  unsustainable.  In  re 
Vazir  Saheb,  14  Bora.  L.R.  377  =  15  Ind.Cas. 
809  =  13  Cr.  L.J.  537  =  1  Bom.  Cr.C.  140. 
(Rat.  Un.  Cr.  C.  253,  F.) 

(1606)— S.  188— Bi^7i  Seas— Offence  commit- 
ted by  Native  Indio.n  subject  on — Trial—Sanc- 
tion under  s.  188,  Crim.  Pro.  Code,,  not  neces- 
sary— Laio  applicable — Indian  Penal  Code. — 
No  sanction  of  the  Local  Government  under 
s.  188,  Crim.  Pro.  Code,  is  necessary  for  the 
trial  of  a  Native  Indian  subject  in  respect  of 
an  ofieuce  committed  by  him  on  the  High  Seas. 
The  word  '  territory^'  in  the  first  proviso  to 
s.  188,  Cnm.  Pro.  Code,  is  used  in  that  proviso 
in  reference  only  to  territories  of  any  Native 
Prince  or  Cbief  in  India.  The  word  cannot 
include  the  High  Seas,  since  they  are  not  part 
of  the  territory  of  any  State.  Held,  also,  that 
a  Court  of  Criminal  Justice  in  British  India 
dealing  with  a  Native  Indian  subject  of  His 
Majesty,  for  an  ofience  alleged  to  have  been 
committed  by  him  on  the  High  Seas,  is  bound 
to  apply  the  provisions  of  the  Indian  Pen*l 
Code  to  the  act  or  acts  alleged  against  him.  Po 
ThAUNG  v.  KING-EMPEROE,  5  L.B.R.  221, 
F.B.  =  lOInd.  Cas.  705  =  12  Cr.  L.J.  198. 

(1607)  — S.  188— Effect  of  illegal  arrest  on 
trial  of  accused — Crim.  Pro.  Code  (Act  V  of 
1898),  £.  188—  Extradition. — Where  a  man  is 
in  the  country  and  is  charged  before  a  Magis- 
trate with  an  offence  under  the  Indian  Penal 
C^de,  it  will  not  avail  him  to  say  that  he  was 
hidught  there  illegally  from  a  foreign  country. 
The  principle  upon  which  the  English  cases 
to  this  effect  are  based  underlies  also  s.  188  of 
the  Crim.  Pro.  Code  (Act  V  of  1898).  EMPEROR 
V.  VINAYAK  DARIODAR  SAVARKAR,  13  Bom. 
L  R.  296  =  35  B.  225  =  12  Cr,  L  J.  356  =  10  Ind. 
Cas.  956.  [R.,  39  C  164  =  14  Cr.  L.J.  375  =  15 
C.W.N.  1053  =  12  Cr.  L.J.  505=12  Ind.  Cas. 
273.] 

(1608)— 8.    188— See  ABETMENT,  19  B.  105. 

(1609)— S.  188— See  ATTEMPT,  24  B.  287  = 
1  Bom.  L.R.  678. 

(1610)  —  S.  188— See  JURISDICTION  OF 
Criminal  Courts— General,  a. W.N.  18S4, 
85.  19  B.  105. 

(1610  a)— s.  188— See  Jurisdiction  op 
Criminal  Courts,  Jurisdiction  over 
Natives,  16  B.  178. 

(1611)— S.  188— See  POLITICAL  AGENT, 
12  Bom.  L.R.  667. 

(1612)— S.  188  —  See  SESSIONS  JUDGE, 
Jurisdiction  op,  Rat.  Un.  Cr.  C.  773  =  Cr. 
Rg.  37  or  1895. 

(1613) -S.  188— See  Nos.  1510.  1540,  1560, 
1574,  1579,  supra. 

(1614)— Ss.  188,  227 — Offence  committed  in 
Nepal  territory — Certificate  granted  by  political 
officer— Penal    Code,    ss.   355,  363.— Where   a 
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person  is  kidnapped  iD  British  India  and  is 
shoed  and  beaten  at  a  place  within  Nepal 
territory,  and  the  Political  OfSoer  at  Nepal 
grants  a  certificate  under  s.  188  of  the  Code  of 
Criminal  Procedure  with  respect  to  the  charge 
of  kidnapping  under  s,  363,  Penal  Code,  and 
the  accused  is  acquitted  of  the  charge  of  kid- 
napping but  is  convicted  of  an  offence  under 
a.  355,  Penal  Code  :  Held,  that  the  Magistrate 
has  jurisdiction  to  convict  the  accused  of  an 
offence  under  s.  355,  PenalGode.  Thecertificate 
granted  under  s.  188  in  respect  to  a  certain  set 
of  facts  will  cover  every  charge  with  the  facts 
disclosed  in  the  proceedings  will  sufBoe  to 
sustain,  and  the  Magistrate  is  not  restricted  to 
the  section  mentioned  in  the  certificate. 
Krishna  Nath  Tewari  v.  Kinq-Emperor, 
8A.LJ.  525  =  10  lad.  Gas.  95g=:12  Cr.  L.J. 
359. 

(1615)— Ss.  188  and  532— See  JURISDICTION 
OP  Criminal  Courts— General,  13  M,  423 
=  2  Weir  147. 

(1616)— Ss.  188,  537  —  Accused  a  Native 
Indian  subject  of  His  Majesty — Ojjence  of  cri- 
minal breach  of  trust  commiited  beyond  India — 
Place  of  trial— Sanction  of  Local  Government 
whetJier  necessary — S-  537,  whether  can  be  ap- 
plied at  an  interviediate  stage  of  thelcase. — The 
accused  was  a  Native  Indian  subject  of  His 
Majesty  the  King,  and  the  offence  charged 
against  him  was  that  of  criminal  breach  of 
trust  committed  in  Spain.  Held,  that  the  ac- 
cused cannot  be  tried  in  British  India  without 
the  sanction  of  the  Local  Government.  The 
proviso  to  s.  188,  Grim.  Pro.  Code,  is  universal 
in  its  application,  and  is  not  restricted  to  Native 
States  in  India,  The  history  of  the  legislation 
which  led  to  the  amendment  of  s.  188,  Grim. 
Pro.  Code,  traced.  It  was  contended  that 
the  proceedings  held  by  the  Magistrate  in  British 
India  in  contravention  of  the  proviso  to  s.  183 
were  irregular,  but  not  illegal,  and  that  a 
sanction  subsequently  obtained  would  cure  the 
defect.  Held,  that  s.  537,  Grim.  Pro.  Code, 
cannot  be  applied  at  an  intermediate  stage  of 
the  case,  so  as  to  allow  the  error  to  remain 
uncorrected.  The  proceedings  of  the  Magis- 
trate were  therefore  quashed  and  the  complaint 
was  ordered  to  be  dismissed  for  want  of  sanction 
by  the  Local  Government.  IMPERATOR  v. 
Chellaram  Naraindas.  6  S.L.R.  260  =  19 
lad.  Gas.  934  =  14  Cr.  L.J.  298. 

(1617J— Ss.  188,  537  —Effect  of  want  of 
Political  Agent's  certificate  zvhere  offence 
committed  in  foreign  itrritcry. — An  accused 
person  enticed  away  a  married  girl  under  16 
years  of  age  from  her  father's  house  in  Kashmir 
territory.  He  was  ultimately  arrested  with  her 
near  Gujrat.  He  then  induced  her  to  file  a 
petition  at  Gujrat  stating  that  she  was  without 
a  guardian  and  was  about  to  settle  there  to 
practise  prostitution  and  rented  a  shop  for  her. 
No  certificate  was  obtained  from  the  Kashmir 
Political  Agent  as  required  by  s.  188,  Crim. 
Pro.  Code,  but  no  objection  was  taken  for  the 
accused  in  the  lower  Courts  which  convicted  him 
under  s.  366,  Penal    Code.     A  Full  Bench  held 
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that,  though  the  subsequent  actions  of  the  girl 
were  voluntary,  yet,  as  her  leaving  her  home 
and  her  consent  were  due  to  the  accused's  deceit- 
ful persuasions,  the  accused  was  guilty  under 
s.  366,  Penal  Code,  and  that  the  defect,  due  to 
the  want  of  the  Political  Agent's  certificate  not 
being  pointed  out  at  the  trial,  was  cured  by 
s.  587.  Crim.  Pro.  Code,  as  no  prejudice  to  the 
accused  was  either  alleged  or  proved.  Pateh 
Din  v.  Emperor,  4  P.  R.  1902,  F.B.  =  2i  P. 
L  R.  1902,  F.B.  (35  P.R.  1888,  Cr.,  F .;  30  P.R. 
1889,  Cr.,  B.\  11  P.R.  1899.  Cr.,  A.W.N.  1884, 
85.  19  A.  109,  13  M.  423,  16  C.  667,  5  C.W.N. 
866,  D.). 

(1618)  — Ss.  188  and  5^7— Offence  commilied 
outside  British  India — Inquiry  before  committing 
Magistrate—Certificate  of  political  Agent. — In  au 
inquiry,  before  the  committing  Magistrate,  into 
an  offence  committed  outside  British  India,  the 
certificate  from  the  Political  Agent  required  by 
s.  188  of  the  Code,  was  not  received  until  after 
some  witnesses  on  behalf  of  the  prosecution 
were  examined  ;  but  the  certificate  was  received 
before  the  commitment  was  made.  It  was 
objected  that  the  commitment  was  irregular 
and  the  trial  that  ensued  was  void.  Held, 
overruling  the  objection,  that  there  was 
nothing  to  show  that  the  word  "  charge  "  was 
ussd  in  s.  188  of  the  Code  in  the  sense  in  which 
it  was  used  elsewhere  in  the  Code.  Assuming 
that  it  would  be  more  regular  for  the  commit- 
ting Magistrate  to  have  re-called  the  witnesses, 
whom  he  had  examined  before  the  certificate 
was  issued,  nevertheless,  it  had  not  been  shown 
that  the  accused  had  in  any  way  been  injured 
or  prejudiced.  EMPEROR  v.  Mahamad  Buksh 
KARlMBUKSH,8Bom.L.R.507  =  4Cr.  L.J.  49. 

(1619)— Ss.  188,  537— See  JURISDICTION  OF 
Criminal  Courts— General,  ii  P.R.  1899, 
Cr.,  35  P.R.  1888,  Cr. 

(1620)— S.  189— See  No.  1540,  stipra. 

S.  190  (  =  1882,  0.  191;  1872.  Ss.  23,  25,  27, 

140,  Hi,  142,  paca.  {2)  ;  1861,  ss.  65,  66, 
68). 

See  Complainant, 

See  Complaint. 

(1621)— S.  190  (  =  Crim.  Pro.  Code,  1882, 
s.  191) — Poiuer  under  section  not  affiected  by  s.  82, 
Bombay  District  Municipal  Act  (Vl  of  1873). — 
8.  82  of  Bom.  Act,  VI  of  1873,  deprives  neither 
a  Magistrate  of  the  power' conferred  by  s.  191, 
Crim.  Pro.  Code,  of  taking  cognizance  of  an 
offence  created  by  the  Act  upon  complaint  or 
upon  a  police  report,  or  upon  information,  etc., 
nor  a  police  officer  of  the  power  conferred  by 
s.  23  of  the  Police  Act  (Bom.  Act  VII  of  1867). 
Queen-Empress  v.  Mulchand,  Rat.  Un. 
Gr.  G.  355  =  Cr.  Rg.  44  of  1887.  [B.,  Rat.  Un. 
Cr.  C.  629.] 

(1622)— S.  190  [=^Crim.  Pro.  Cods,  1982, 
s.  191) — Cognizance  of  an  offence  en  suspicion — 
Penal  Code,  s.  211 — Prosecution  for  false  charge 
— Proper  procedure — Application  for  enquiry — 
Complaint. — A  Magistrate  ought  not,  as  a 
matter  of  sound  judicial  discretion,  to  take  cog- 
nizance  of  an  offence  under  s.  191,  and  direct 
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that  the  persons  suspected  should  ba  tried,  until 
some  person  aggrieved  has  complained,  or  until 
he  has  before  him  a  police  report  on  the  subject 
based  on  investigation  directed  to  the  offence  to 
be  tried  ;  and  in  cases  of  alleged  false  charges 
until  it  is  clear  that  the  original  charge  ha? 
been  either  heard  and  dismissed  or  abandoned. 
In  order  to  show  conclusively  that  such  a  charge 
has  been  abandoned,  the  person  who  made  the 
false  charge  should  be  offered  an  opportunity  of 
supporting  it  or  abandoning  it,  before  the  order 
to  prosecute  for  the  false  charge  is  made.  [F., 
7  C.P.L.R.  6  Cr.;  F.  d  Criticised,  2  C.L.J.  228 
=  10  C.W.N.  158  =  3.3  0.  228;  Applied,  JJ.B.R. 
1904,  1st  Qr.,  Grim.  Pro,  Code,  6  ;  E.,  19  A. 
W.N.  90,  6  C.W.N.  295,  4  N.L.R,  136  =  8  Cr. 
L.J.  349.]  Where  the  police,  making  enquiries 
upon  an  information  laid  before  them,  reported 
a  case  as  false,  an  application  by  the  informant 
to  the  Magistrate  for  the  investigation  of  the 
case  and  for  summoning  his  witnesses  would  be 
a  "complaint  "  within  the  meaning  of  s.  191  of 
the  Crim.  Pro.  Code,  which  should  be  enquired 
into  by  the  Magistrate.  The  Magistrate  could 
not  avoid  the  responsibility  of  making  the 
enquiry  by  accepting  the  conclusion  of  the  police 
on  the  subject.  Queen-Empress  v.  Sham 
Lall,  ii  C.  707,  F.B.  [Affirmed,  35  C.  141  =  2 
M.L.T.  500  =  7  Cr.L.J.  10  =  7  C.L.J.  49  ;  F..  37 
C.  250  =  14  C.W.N.  330-10  C.L.J.  564  =  4  Ind. 
Gas.  710  =  11  Cr.L.J.  37,  5  C.W.N.  254;  R.,  2 
M.W.N.  1911,  9  =  21  M.L.J.  795  =  12  Cr.L.J. 
328  =  10  M.L.T.  47  =  10  Ind.  Cas.  6l9,  2  P.R. 
1912,  Cr.  =  12  Cr.L.J.  5.39  =  12  Ind.  Cas.  515, 
16  Ind.  Cas.  257  =  16  C.W.N.  1105  =  15  C.L.J. 
517,  15  Cr.L.J.  369  =  23  Ind.  Cas.  737  =  7  S.L. 
R.  77.] 

(1623)  — S.  190  -Cognizable  offence,  complaint 
of — Some  of  the  accised  sent  up  by  police— Trial 
and  conviction  by  Deputy  Magistrate  —  Magis- 
trate of  the  District,  -jurisdiction  of,  to  order  pro- 
secution of  remaining  accused — Cognizance  of 
complaint  against  them — Order,  propriety  of. — 
On  a  complaint  of  a  cognizable  offence,  the 
police  sent  up  some  only  of  the  acoufel  persona, 
who  wore  tried  and  convicted  by  a  Deputy  Magis- 
trate ;  subsequently,  the  District  Magistrate 
or  Deputy  Commissioner,  while  inspecting  the 
police  outpost,  made  a  note  that  the  remaining 
accused  should  be  sent  up;  and,  thereupon,  the 
remaining  accused  were  sent  up  for  trial  and 
the  case  was  made  over  to  the  same  Deputy 
Magistrate.  Held,  that  nothing  was  made  over 
to  the  Deputy  Magistrate  at  first  except  the 
case  of  some  of  the  accused,  who  had  been  pre- 
viously tried  and  convicted.  Held,  alto,  that  the 
proceedings  taken  against  the  remaining  accus- 
ed without  any  one  formally  taking  cognizince 
of  the  case  were  irregularly  instituted  and 
should  be  set  aside.  JHARU  JOLA  v.  SHUKH 
Deo  Singh,  3  C.L.J.  87  =  3  Cr.  L.J.  209.  [D., 
39   G.  119  =  13  Cr.  L,J.  433  =  15  Ind.  Cas.   65  ] 

(1624) — S.  VdO —Complaint  jiresented  by  com- 
plainant to  a  Magistrate  ivho  records  on  it  that 
he  has  taken  cognizance  of  the  case  under  that 
s.  190  (c)  of  tlie  Code — Whether  Magistrate  has 
taken  cognizance  of    the   case  under  cl.  (a)  or 
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cl.  (c)  of  sub-s.  1  of  s.  190 — Information  received 
from  any  person  other  than  a  police-officer — 
Whether  it  means  only  such  information  as  does 
not  constitute  a  complaint  or  a  police  report — 
Whether  under  the  Burma  Municipal  Act  (III 
of  1898)  theMagistrate  has  no  jurisdiction  to  take 
cognizance  under  cl,  (c) — Whether  he  must  be 
deemed  to  have  taken  cognizance  under  cl.  {a). — 
The  question  referred  was  :  When  a  complaint, 
as  defined  in  s.  4  of  the  Grim.  Pro.  Code,  is 
presented  by  the  complainant  to  a  Magistrate, 
and  the  Magistrate  records  on  it  that  he  takes 
cognizance  of  the  case  under  s.  190  (c)  of  the 
Crim.  Pro.  Code,  has  the  Magistrate  taken  cog- 
nizince of  it  under  cl,  la;  or  cl.  (c)  of  sub-s.  (1)  of 
s.  190?  Per  Irwin,  O.C.J. —The  Magistrate  has 
taken  cognizance  under  cl.  (a)  of  s.  190  (I). 
The  expression  "information  received  from  any 
person  other  than  a  police  officer  "  in  s,  190 
(1)  (c)  clearly  means  only  such  information  as 
does  not  constitute  a  complaint  nor  a  police 
report,  Per  Orjuond,  J,— It  the  Magistrate 
had  jurisdiction  to  take  cognizance  of  the 
offence  either  under  cl,  (a)  or  cl.  (c),  he  must 
be  deemed  to  have  taken  cognizince  of  the 
offence  under  cl.  (c),  as  stated  by  him.  Ordi- 
narily when  a  complaint  is  submitted,  the 
]\I  jgistrato  would  take  cognizince  of  the  offence 
under  cl  (a).  But  the  fact  that  a  complaint 
has  been  submitted  to  a  Magistrate  does  not 
preclude  the  Magistrate  from  taking  cogni- 
zance of  the  offence  under  cl.  (c),  provided  be 
exercises  a  sound  discretion.  In  the  present 
case,  the  Magistrate,  under  the  Municipal  Act, 
has  no  jurisdiction  to  take  cognizance  of  the 
offence  under  cl.  (c).  In  these  circumstances, 
the  Magistrate  must  be  deemed  to  have  taken 
cognizince  under  cl.  (a)  Meshidi  Khan  v. 
Rangoon  Municipal  Committee,  14  Bar. 
L.R.  250  =  4  L,B  R.  300. 

(1625) — S.  190— Written  information  by  police 
officer,  not  a  police  report. — A  written  informa- 
tion given  by  a  police  officer,  who  is  neither 
himself  a  witness,  nor  examined  as  a  complain- 
ant, is  not  a  "police  report,"  such  as  is  meant 
in  s.  190,  Crim.  Pro,  Code.  The  "  police  report" 
is  a  report  made  by  a  police  officer  in  a  case 
which  he  may  investigate  under  Ch  XIV. 
Queen-Empress  v.  Nga  Saw,  1  L.B.R.  59. 
{Overruled.  2  L.B.R.  146.] 

(1626)— S.  190  —  Magistrate  not  empowered 
under — Issue  of  summons  under  s,  61  of  Stamp 
Act — Validity  of  proceedings. — In  this  case,  a 
Magistrate  ot  the  second  class,  not  empowered 
under  the  said  section,  issued  a  summons 
under  s.  61  of  the  Siamp  Act,  on  receipt  of 
the  sanction  of  the  Collector  to  prosecute  given 
under  s.  69.  The  Magistrate  was  not  acting 
under  the  said  section  of  the  Code,  because 
there  was  no  police  report.  Held,  that  he 
must,  therefore,  have  been  acting  under  cl.  (a), 
s.  190  (1),  on  complaint,  and  that  consequently 
the  Magistrate's  procedure  should  have  been 
regulated  by  the  provisions  of  s,  200,  Crim. 
Pro.  Code,  and  he  ought  to  have  examined  the 
complainant.  Queen-Empress  v.  NGA  TA 
YOK  PYA,  U.B.R.  1897—1901,  Yol.  I,  53. 
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(1627) — S.  190 — Complaint  —  Information  to 
Magistrate — Initiation  of  criminal  oroceedmgs 
— Prosecution  in  conformity  with  an  ultra  vires 
order. — When  a  District  Judge  directed  the 
prosecution  of  the  guardian  of  a  minor,  and  the 
District  Magistrate  ordered  the  case  to  be  tried 
by  the  Additional  District  Magistrate,  the  Chief 
Court  on  revision  set  aside  the  order  of  the 
District  Magistrate  as  one  passed  without 
jurisdiction,  on  the  ground  that  the  order  of 
the  District  Judge  was  illegal  and  there  was 
no  authority  for  the  prosecution.  The  order 
of  the  District  Judge  could  not  be  regarded  as 
"information"  within  the  meaning  of  s.  190 
(1)  (c)  of  the  Crim.  Pro.  Code.  SITAL  Das  v. 
Crown,  87  P.L.R  1910  =  8  Ind.  Cas.  247  =  11 
Cr,  L.J.  602.     (18  B.  636,  1  B.  340,  R.). 

(1628)— S.  190  —  Jurisdiction  of  District 
Magistrate  C.  and  M.  Station,  Bangalore,  to 
take  cognizance  of  offences  against  European 
British  subjects. — The  District  Magistrate  of  the 
Civil  and  Military  Station,  Bangalore,  has 
jurisdiction  to  take  cognizince  of,  and  try 
offences  committed  by,  European  British 
subjects  in  accordance  with  the  provisions  of 
the  Grim.  Pro.  Code.  In  re  W.B.  LAWRENCE, 
9  Ind.  Cas.  255  =  12  Cr.  L.J.  42  =  9  M.L.T.  322 
=  34  M.  346  =  1911,  2  M.W.N.  19S. 

(1629)— 8.  190— Sfe  ACT  I  OF  1878,  s.  3, 
Rat.  Un.  Cr.  G.  375  =  Cr.  Eg.  23  of  1888. 

(1630)— S.  190— S»e  ACT  VI  OF  1882,  s.  82, 
1  Weir  720  =  2  Weir  46  =  2  Weir  149. 

(1631)— S.  190— See  DlSMISS.-iL  OF  COM- 
PLAINT, Rdt.  Uo.    Cr.  C.  491  =  Cr.    Rg.  60    of 

1889. 

(1632)— S.  190-See  POLICE  REPORT,  U.B. 
R.  1904,  3rd  Qr.,  Crim.  Pro.  Code,  25,  1    L.B. 

R.  58. 

(1633)— 8.  190— See  BUR.  REG.  XLV  OF 
1837,  s,  5  (1),  U.B.R.  1892—1896,  Vol.1,  328. 

(1634)— S.  190-SeeNos.  28,  29,  30,  31,  53 
to  58,  244,  272,  273,  274,  359,  382,  412,  445, 
700,  1330,  1332,  1335,  1338,  1343,  1345,  1353, 
1527,  1562,  supra,  and  Nos.  1726,  1999  to  2003, 
4199,  4637,  4656,  infia. 

(1635)- 8s.  190,  90,  342— See  MAGISTRATE, 
Jurisdiction  of— Transfer  of  Cases- 
Reference  TO  OTHER  Magistrates,  7  M. 

H.C.  App.  2. 

(1636)— Ss.  190,  155— See  BEN.  ACT  II  OF 
1907,  ss.  2,  cl.  [b),  7,  16  G.W.N.  1049  =  13  Cr. 
L.J.  691=16  Ind.  Cas.  499. 

(1637)— Ss.  190,  170,  200,  205— PoZice  report, 
action  under — Knowledge  based  on  complaint — 
Duty  of  Magistrate— Object  of  the  Code.— A. 
'  police  report '  mentioned  in  s.  190  (b),  Crim. 
Pro.  Code,  is  not  limited  to  a  report  mentioned 
iu  s.  1 70  of  the  Code  and  the  preceding  sections. 
Where,  on  information  received  by  post,  a 
Magistrate  sent  the  case  to  the  police  for  enquiry 
and  report,  and  on  the  report  thus  received  took 
cognizance  of  the  case,  held  that  it  must  be 
presumed   that  the    action  taken  by  him    was 
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based  on  the  police  report.  The  object  of  the 
Code  is  that,  before  proceedings  are  taken 
against  an  accused  person,  such  as  would  bring 
him  to  a  Court  of  Justice,  a  Magistrate  mast 
have  before  him  knowledge  based  either  upon 
a  complaint  or  upon  police  report.  In  a  case 
where  the  Magistrate  chooses  to  take  action 
without  such  independent  report,  be  is  bound 
to  inform  the  accused  that  he  is  entitled  to  be 
tried  by  snrae  Court  other  than  his  own. 
Sarfaraz  Khan  v.  King-Emperor,  11  A. 
L  J.  331  =  19  Ind.  Cas.  314=  t4  Cr.L.J.  218. 

(1633;— Ss.  190  and  173—  Police  report  if 
should  set  forth  the  information — Form,  defec- 
tive—Cognizance of  a  case,  taking  of.  on  police 
report — Accusea's  right  to  know  the  nature  of  the 
information  against  him  at  the  initial  stage. — 
The  police  report  under  ss.  173  and  190,  Grim. 
Pro.  Code,  should  set  forth  the  nature  of  the 
information  against  the  accused.  Where  the 
police  report,  on  which  the  Magistrate  took 
cognizance  of  the  case,  did  not  set  forth  the 
nature  of  the  information  ag'.inst  the  accused: 
Held  that,  in  the  circumstances  of  the  case, 
the  prosecution  instituted  against  the  accused 
on  the  police  report  should  be  set  aside, 
LEE  V.  Adhikary,  37  C.  49  =  14  C.  W  N.  304. 

(1639)— Ss.  190  and  191—  Cognizance  of 
offeyice  in  a  trial- — Where  a  Magistrate  who  was 
clearly  seized  with  the  trial  of  an  offence  of 
theft  found  that  the  accused  WdS  not  guilty,  but 
another  person  was,  held,  th  it  the  Magistrate 
could  be  competent  to  try  him,  as  he  took  cog- 
nizance of  the  ciience  under  cl.  (a)  and  not 
cl.  (c)  of  SUb-s.  1  of  3.  190.  QUTBA  V.  EM- 
PEROR, 32  P.R.  1904,  Cr  =1  Cr.  L  J.  511  =  68 
P.L.R.  1904.  (4  G.W.N  367,  26  0.  786,  F.) 
[fl.,  14  Cr.  L.J.  290  =  9  N  L.R.  65  =  19  Ind. 
Cas.  946.] 

(1640)— Ss.  190,  191.  scope  o/.— Where  a 
Magistrate  lakes  oognizince  of  an  offence  under 
s.  190  (c),  he  is  bound  to  take  further  proceed- 
ings under  s.  191.  In  the  matter  of  AKBAR 
MOMIN,  6  C.W.N.  202. 

(1641)— Ss.  190  and  191— See  COMMITMENT 
TO  SESSIONS  COURT,  2  S.L.R.  9,  Cr.  =10  Cr. 
L.J.  224,  22  M.  148  =  2  Weir  150. 

(1642)— Ss.  190  and  191  — S^e  CANTONMENT 
CODE,  1889,  s.  167,  cl.  {j],  3  A.L.J.  694  =  4  Cr. 
L.J.  374  =  A.W.N.  1906,  303. 

(1643)— Ss,  190  and  i91— See  MAGISTRATE, 
JURISDICTION  OF— Transfer  op  cases- 
reference  TO  other  Magistrates,  etc, 
A.W.N.  1907,  93  =  5  Cr.  L.J.  275. 

(1644)— Ss.  190,  191,  195.  196,  198.  199,  200, 
170,  173.  203,  537— See  COMPLAINT— INSTI- 
TUTION of  Complaint—  preliminaries, 
18  A.  465  =  A.W.N.  1896,  149,4  C.W.N.  367, 
1  CL.R.  523. 

(1645)— Ss.  190,  191,  260  and  537— 4c<  XI  of 
1890,  s.  5 — Summary  trial — No  complaint— No 
evidence — Conviction  based  on  Magistrate's 
observation,  legality  of. — The  petitioner  was 
convicted  of  an  offence  under  s.  6  of  Act  XI  of 
1890,  after  a  summary  trial.  It  was  found  that 
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there  was  no  complaint  against  the  petitioner 
and  that  the  conviction  was  based  on  the  trying 
Magistrate's  own  observation  of  the  condition 
of  a  certain  horse  belonging  to  the  petitioner 
and  on  no  other  evidence.  Held,  that  the 
conviction  was  illegal.  The  omission  to  follow 
the  procedure  prescribed  by  s.  190  (c)  and  s.  191 
of  the  Code,  and  the  omission  to  hear  evidence, 
are  both  irregularities,  which  cannot  be  cured 
by  s,  537.  The  brevity  permitted  in  a  sum- 
mary trial  does  not  mean  that  there  shall  be 
no  trial  at  all,  or  that  an  accuaed  3an  be  heavily 
fined  at  a  Magistrate's  discretion,  on  a  personal 
knowledge,  notwithstanding  that  the  law  gives 
the  accused  the  right  of  demanding  that  the 
case  should  be  tried  by  another  Court.  KAN- 
HAYA  Lall  v.  King-Emperor,  31  P.L.R. 
1905  =  2  Cp   L  J.  187. 

(1646)— Ss.  190,  191,  351— Procsedings  under 
s.  190  (c) — Non- compliance  loith  the  terms  of 
s.  191 — Effect — Proceedings  under  s.  351 — Not 
controlled  ty  terras  of  ss.  190,  191. — Held,  that 
the  competency  of  a  Magistrate  to  try  a  person 
for  an  ofience  of  which  he  has  taken  cognizance 
under  cl.  (c)  of  sub-s.  (1)  of  s.  190  is  contingent 
on  a  strict  observance  of  the  provisions  of  s.  191 
and  that  these  provisions  are  mandatory  and 
neglect  to  conform  to  thom  makes  the  trial 
null  and  void.  Held,  thai  s.  351,  Crim.  Fro. 
Code,  1898,  is  self-contained  and  complete  in 
itself  and  quite  independent  of  the  provisions 
of  s.  190,  and  necessarily  of  s.  191  of  the  Code  ; 
for,  the  accused  against  whom  action  is  taken 
under  s.  351,  Crim.  Pro.  Code,  has  full  informa- 
tion as  to  the  source  and  particulars  of  the 
materials  upon  which  the  Magistrate  acts. 
He  can,  if  he  likes,  displace  by  argument  or 
counter-evidence  the  probative  efiect  of  these 
materials  so  far  as  they  aSect  him  injuriously. 
He  is  thus  not  placed  under  a  disability  to 
combat  the  effect  of  the  suspicious  circumstances 
operating  upon  the  mind  of  the  Magistrate 
and  influencing  his  judgment,  as  in  the  case  of 
a  proceeding  taking  its  rise  under  cl.  (c)  of  sub- 
8.  (1)  of  s.  190.  Emperor  v.  Sakhia.  5  N.L. 
R,  113  =  3  Ind.  Cas.  663  =  10  Cr.  L  J  303.  [R., 
9  N.L.R,  65  =  19  Ind.  Cas.  946  =  14  Cr,  L.J.  '290.] 

(1647)— Ss.  190,  191,  423  (I)  (6)  and  528— 
Jurisdiction  of  appellate  Court  to  try  a  case 
itself,  instead  of  ordering  a  re-trial  by  subordi- 
nate Court. — Where  a  second  class  Magistrate 
convicts  an  accused  charged  by  the  police,  the 
Sub-Divisional  Magistrate,  as  the  Court  hearing 
appeals  from  the  second  class  Magistrate,  has 
jurisdiction  under  s.  423  (1)  and  (6)  to  reverse 
the  finding  and  sentence  of  the  second  class 
Magistrate  and  to  "  order  a  retrial  by  a  Court 
of  competent  jurisdiction  subordinate  "  to  him. 
These  latter  words,  when  read  with  s.  528,  are 
not  to  be  taken  as  words  of  limitation,  and  do 
not  exclude  the  appellate  Court  from  itself 
trying  the  oflender,  if  the  oSence  is  one  within 
the  ordinary  jurisdiction  of  the  Sub- Divisional 
Magistrate.  The  Sub-Divisional  Magistrate, 
so  acting,  takes  cognizance  of  the  case  not 
under  s.  190  (l),cl.  (c),  but  under  cl.  (b),  as  he 
has  before  him  the  police  charge-sheet  stating 


all  the  facts.  EMPEROR  v.  MANIKKA  GRA- 
MANI,  30  M.  228  =  16  ML  J.  546  =  2  M.L.T.  46 
=  5  Cr.  L.J.  104  =  6  Cr.  L.J.  133 

(1648) -Ss.  190,  191,  528— Notice  to  accused 
before  transfer  token  necessart,  —  Failure  to 
record  reasons  for  transfer,  effect  of. — Where  a 
Sub-Divisional  Magistrate  listened  to  informa- 
tion given  by  the  police,  and  ordered  them  to 
chalan  the  accused  under  s.  143,  I.P.C.  Held 
that  the  Magistrate  really  proceeded  under 
s.  190(6)  and  not  under  s.  190  (c),  and  so  was 
not  bound  under  s.  191  to  give  the  accused  any 
option  as  to  whether  they  would  be  tried  by 
him  or  not.  The  mere  fact  that  the  Magis- 
trate asked  the  police  to  chalan  the  accused  is 
absolutely  no  ground  for  any  fear  that  they 
would  not  be  impartially  dealt  with.  Held, 
also,  that,  where  the  District  Magistrate  suo 
motu  transfers  a  case,  no  notice  to  the  accused 
is  necessary.  Where  the  reasons  for  a  transfer 
are  not  recorded  under  s.  528  (3),  the  result 
cannot  be  the  absolute  cancelment  of  the  order  ; 
only  the  superior  Court  will  oM  for  reasons. 
ABDULD.-v  V.  The  King-Emperor  of  India, 
3  P.R.  1910,  Cr.=35  P  W.R.  1909,  Cr.  =  164  P. 
L.R.  19l0  =  4  Ind.  Cas.  1025.  (24  M.  317,  N. 
B.;  22  B.  549,  Appl.;  28  P.R.  1902,  Cr.,  Dist.) 

(1649)— Ss.  190,  191,  5.37— Omission  of 
Magistrate  to  inform  accused  of  his  right  to  be 
tried  by  another  Court.— The  meaning  of  s.  191, 
Crim.  Pro.  Code,  is  that  a  Magistrate,  taking 
cognizance  of  an  offence  under s.  190  (c),  is  not 
competent  to  try  the  case  unless  and  until  he 
has  informed  the  accused,  before  taking  any 
evidence,  that  he  is  entitled  to  have  his  case 
tried  by  another  Magistrate.  The  omission  to 
inform  the  accused  of  his  rights  is  not  a  mere 
irregularity,  S.  537  was  never  intended  to 
apply  to  a  case  where  the  ]\Iagistrate  had 
neglected  to  comply  with  the  provisions  of 
s.  191.  Emperor  v.'  Chedi,  28  A.  212  =  A.W. 
N.  1903,  258  =  2  A.L.J.  743  =  2  Cp.  L.J.  809. 

(1650)— Ss,  190,  191  and  555— Duty  of 
Magistrate  taking  cognizance  of  an  offence  on 
his  own  personal  knowledge. — A  cantonment 
Magistrate  warned  the  accused  that  he  must 
not  leave  his  bufialoes  in  a  certain  spot.  The 
accused  persisted.  Finding  the  place  to  have 
been  rendered  insanitary,  the  Magistrate  sent 
for  the  accused  and  fined  him  without  taking 
any  independent  evidence.  Held,  that  the 
conviction  and  sentence  were  illegal,  the  Magis- 
trate not  having  informed  the  accused  that  he 
was  entitled  to  have  the  case  tried  by  another 
Magistrate,  and  the  case  being  one  taken 
cognizance  of  on  his  own  personal  knowledge- 
Held,  also,  that,  though  it  was  not  incompetent 
for  the  Magistrate  to  tike  cognizance  of  the 
oSence  on  the  ground  of  his  inspection  of  the 
locality,  he  ought  to  have  acted  on  independent 
evidence.  KING-EMPBROR  v.  ABDUL  RAHIM, 
8  P.R,  1905,  Cr.  =  170  P.L.R.  1905. 

(1651)  -Ss.  190,  192,  195,  il 6— Submission 
of  record  by  Assistant  Collector  to  the  District 
Collector  for  initiation  of  proceedings  under  s.l93, 
I.P.C — Au  Assistant  Collector  of  the  second 
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class  trying  a  rent  suit  came  to  the  conclusion 
that  the  plaintiff  had  commiued  an  offence 
under  s.  193,  I.P.C.  He  thereupon  submitted 
the  record  to  the  District  Collector  for  starting 
a  case  under  the  section.  The  District  Collector 
ordered  the  initiatiou  of  a  case  under  s.  193,  and 
made  it  over  for  decision  to  a  first  class  Magis- 
trate. Eeld,  that  the  order  of  the  Assistant 
Collector  was  not  an  order  uoder  s.  476,  but 
his  intention  was  to  m^ike  an  allegation  to  the 
Collector  of  the  District  with  a  view  to  the 
latter  i.aking  aciioQ  under  the  Code  of  Criminal 
Procedure,  and  that  the  fact  that  the  District 
Collector  took  action  upon  it,  not  as  a  Collector, 
but  as  the  District  Magistrate,  did  not  affect 
his  jurisdiction  to  pass  the  order  which  he  had 
passed,  Empekor  v.  SUNDAR  Sarup,  26  A. 
514  =  A.WN.  1904.  90.  (2'd  A.  Md,  F  )  [F.,  35 
A.  8  =  10  A.L.J.  361=13  Cr.  L.J.  829  =  17  Ind. 
Cas.  573.] 

(1652)— Ss.  190,  192  and '25i- Cognizance  of 
case  by  District  Magistrate  otherwise  than  upon 
complaint—Validity  o/  -proceaare.- A  certain 
persoQ,  P.M.  seuc  an  application  to  the  Dis- 
trict Magistrate  alleging  that  the  accused  had 
taken  Rs.  30  from  him  with  the  object  of  brib- 
ing the  Magistrate  in  whose  Court  P.M.  was 
being  prosecuted  and  that  the  accused  had 
declared  that  he  had  paid  the  amount  to  the 
Magistrate,  which  he  had  not  really  done.  The 
District  Magistrate,  after  recording  P.M.'s 
statement  and  questioning  some  of  his  witness- 
es, transferred  the  case  under  s.  192,  Crim.Pro. 
Code,  to  another  Magistrate  for  proceedings 
under  s.  162,  Penal  Code.  Held,  that  a  Dis- 
trict Magistrate  could  take  cognizance  of  a 
case  otherwise  than  upon  a  complaint,  ss.  190 
19.i  and  25i,  Crim..  Pro.  Code,  clearly  validat- 
ing the  proceediugs  taken,  and  that  the  fact, 
that  there  was  no  complaint  made  before  the 
District  Magistrate  by  some  person  having  a 
personal  kaowieage  of  the  fact  that  a  bribe  was 
ofterea,  aid  not  render  the  proceedings  bad. 
CROWN  V.  ALLAHWARAYO  WCL,  KHUDABAKSH, 
1  S.L.R.  119,  Cr. 

(1653)~Ss.  190,  192,  435— See  DISTRICT 
Magistrate,  30  C.  449. 

(1654)-Ss.  190,  195,  198  (  =  Crim.  Pro.  Code, 
1872,  ss.  140  (c).  467  to  HO— Sanction  to 
prosecute.— The  sanction  by  a  Court,  under 
ss.  467.  468.  469  and  470.  signifies  that,  in 
the  opinion  of  the  Court,  a  criminal  offence  has 
been  committed.  The  complaint  of  a  private 
person,  prosecuting  under  s.  140,  cl.  {c),  must 
receive  special  sanction  by  the  Court  under  the 
above  sections.  But  the  sanction  is  sufficient 
to  justify  the  Magistrate  in  proceeding  propria 
motu  on  suspicion  that  an  offence  has  been 
committed.  guEENEMPRESS  v  Yamni 
BEGAM.  S  C.  4a,  Oudh. 

(1655)-Ss.  190,  195,  198,  478,  535,  537  (6)  — 
See  SANCTION  TO    PROSECUTE— CONDITIONS 
REQUISITE  FOR  GRANT  OF  SANCTION    ETC 
4  L.B.K.  z:l7=8Cr.L.J.  bo.  '  ''    I 


Crim.  Pro.  Code  (Act  Y  of  1898)— conWnwed. 

(1656)— 8?.  190,  195.  198,478,  535,  637  (b)— 
See  Sanction  to  prosecute -Who   may 

APPLY  FOR  sanction,  4  C.  712. 

(1657)--Ss.  190,  195,  439  and  HQ— Distinc- 
tion   beiween    sanction    and    complaint— High 
Court's  poiver  to  revise  order  made  undtr  s.  476. 
S.  190  applies  to  offences  mentioned  in  g.  195 
as  wallas  toothers,  i.e.,  a  Magistrate  can  only 
take    cognizance   of  an   offence    mentioned    in 
S.195  in  ooeof  the  three  ways  specified  in  ?.  190, 
and  s.  195  further  declares   that,    except  where 
the  Court  or  public    servant   concerned  is    the 
complainant,  its  or  his   sanction  is    neoe.ssary. 
The  Code  does  not  contemplate  a  Court  or  public 
servant  giving  sanction    where   no    application 
for    sanction  has  been    made.     If    a  Court  or 
public  servant  thinks    it    necessary  to    initiate 
a  prosecution,  the   proper   course    is  to  make  a 
complaint.      As    far    as    Civil,  Criminal    and 
Revenue  Courts  acting  in  the   course  of  a   judi- 
cial proceeding   are   concerned,    the    procedure 
to  be  followed   is  prescribed    in  s.  476",  and    in 
that  case,  the  Magistrate,  who  takes  cognizance 
of  the  offence,  is  not  required  to    examine    the 
complainant  on  oath  (see  s.  200).  Other  Courts 
or  public  servants  are    not     specially  provided 
for.     They    are    in  the    category    of  ordinary 
complainants.     Granting  sancti'jn  implies  that 
some    one  wishes    to  prosecute,   but   canuot  do 
so  without  the  sanction    prescribed   by  s.  195  ; 
because  no  Court  will  take    cogaizanoe  without 
it.     Where  it  is  the    Court    or    public  servant 
itself  or  himself  that  wishes  to  prosecute,  sanc- 
tion is  not  required.     All  that  is  wanted  is  the 
complaint  of  that  Court  or  public  servant,   and 
the  question   of  sanction  does  not  arise.     The 
distinction  between  a  sanction  and  a  complaint 
is  important,  because  the  provisions  relaiing  to 
revocation    of    sanction    in    s.  195  (6i  do  not 
app^y     to    complaints.     A      complaint    under 
s.  476  is  clearly  an  order  within  the  meaning  of 
ss.  435  and  439  read  with  s.  423,  and  the  Chief 
Court    has    power  to    set  it   aside  in    revision, 
where  there  is  manifest  injustice  or    where  the 
Court  acting  under  s.  476   has   not  exercised  its 
discretion  in  a    proper   way.     Nga    Paw  U  v. 
King-Emperor,     U.B.R.    1907,    Crim.  Pro! 
Code  1  =  6  Cr.  L.J    25.     (i8  A.  213.  26  A.  249, 
26  B.  785,  20  C.  3 19.  2 1  M.  124,  26  M.  98,  U.B. 
R.  1904—1906,  Cr.  P.O..  4,  U.B.R.  1904—1906, 
Evidence,  3.  R,.  [R.,  4  Bur.  L.T.  246=12   Ind. 
Cas.  289,  13  Cr.  L.J.  569  =  15    Ind.  Cas.    985  = 
U.B.R.  1912,  I,  123,  20  Ind.  Cas.  406=  U.B.R. 
1913,  166=14  Cr.  L.J.    422,  10  Cr.    L.J.    12  = 
U.B.R.  1908,  4th  Qr.,  13.] 

(1658)-Ss.  190,  195,  535  aad  537  {b)~See 
Act  XI  OF  1878,  ss.  19  and  29.  4  L.B.R.  247  = 
8  Or.  L.J.  65. 


(1659)— Ss. 
19  B. 51. 


190,    197— See    DEFAMATION, 


(1660)— Ss.  190.  200  {  =  Crim.  Pro.  Code, 
1861,  s.  66) — Voluntary  appearance  of  accused 
—  Want  0/  summofis  or  complaint— Ministerial 
Acts, — Where  the  accused  appears  voluntarily 
to  answer  a  charge,  the  want  of  a  summons  or  of 
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a  complaint  in  order  to  the  issue  of  a  summons 
becomes  immaterial.  The  taking  of  a  complaint 
and  issuing  summons  are  not,  however, 
ministerial  acts.  KEG.  v.  SUDASEVAPPA,  Rat. 
Un    Cr.  G.  8. 

(1661)— Ss.  190,  200— See  ACT  III  OF  1877, 
s.  «3,  4  B.L.R.  Ap.  69  =  ]3  W.R.  Cr.  ai. 

(16G2)— Ss.  190,  200  and  '202— Authority  to 
direct  previous  local  mvestigntton  by  a  Hub- 
orainate  Magistrate-—  In  the  case  of  a  complaint 
taken  cognizance  of  by  a  Magistrate  under 
s.  190,  it  IS  competent  to  him  under  s.  -202  to 
direct  a  previous  local  investigation  to  be  made 
by  a  Subordinate  Magisirate  ;  but  he  can  do  so 
only  if  he  distrusts  the  truth  of  the  complaint 
and  before  issuing  a  process  compelling  the 
attendance  of  ibe  person  complained  against. 
When  cognizance  is  taken  ot  an  offence  under 
cl.  (b)  or  (c)  of  s.  119,  sub-s.  1,  the  provisions 
of  s.  200  are  not  applicable  thereto.  In  re 
RAKGA  CHARI.  2  Wor  241  =  2  Weir  38  =  2 
Weir  149.  [R.,  15  C.L.J.  517  =  13  Cr.  L.J.  609 
=  16   C.W.JM.  1105  =  16  Ind.  Gas.    257,j 

(16631— Sd.  190,  200,  202— Ste  TRIAL,  10  W. 
R.  Cr.  Cir.  i. 

il66A)—Ss.  idOavd  202— Dismissal  of  com- 
plaint  without  examiniv g  complainant  and  sanc- 
tion to  prosecute. —  Where  an  accusation  against 
a  police  officer  was  dismissed  by  the  District 
Magistrate  without  examining  the  compjainant 
on  oath  and  sanction  was  given  to  prosecute 
him,  held,  that  the  words  "may  take  cognizance 
of  an  offence"  in  s.  190  of  the  Code,  do  not 
mean  that  a  Magistrate  is  not  bound  to  take 
cognizance  of  an  offence  on  receiving  a  complaint 
of  such  facts  constituting  such  offence  and 
that  he  could  treat  it  as  a  "  miscellaneous 
application  "  or  as  mere  "  information  "  of  an 
offence,  upon  which  he  could  take  action  or  not 
just  as  he  might  choose,  and  upon  which,  if  he 
chose  to  take  action,  he  could  iake  such  action 
as  he  chose  ;  on  the  other  hand,  it  is  incumbent 
on  the  Magistrate  under  s.  200  of  the  Code,  if  he 
did  not  transftr  the  case  under  s.  192,  to  at 
once  examine  the  complainant:  he  could  only 
order  an  enquiry  ot  investigation  into  the  case 
in  accordance  with  the  provisions  of  s.  202, 
and  he  could  not  make  over  the  case  to  the 
police  for  enquiry:  held,  therefore,  that  the 
complaint  was  not  tried  out,  not  being  dismissed 
on  evidenco  recorded  by  the  District  Magistrate 
or  obtained  by  him  in  manner  prescrihed  by 
s.  202,  and  that  the  order  sanctioning  the 
prosecution  was  without  jurisdiction.  Ram 
Sarup  v.  King-Emperor,  i  O.G.  127.  (27 
C.  921,.F.) 

(1665)— Ss.  190,  203  {'=Crim.  Pro.  Cede. 
1872,  ss.  141  and  147j — Complaint  in  tlt,e  form 
of  police  report — Dismissal  without  examining 
witnesses. — A  complaint  made  in  the  form  of  a 
police  report  or  charge  sheet  may  be  dismis'sed 
without  examining  the  witnesses.  HIGH 
Court  Proceedings,  24th  July,  1875, 
NO.  1552,  2  Weir  246.  [F..  2  Weir  246.] 

(1666)- Ss.  190,  203— See  CONVICTION, 
3  B.H.C.  Cr.  34. 
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(1667)— Ss.  190,  204  and  65— Cognizance  of 
offence  by  Magistrate — Arrest  of  the  accused  in 
the  ptesence  of  the  Magistrate, — Where  a  Magis- 
trate has  not  taken  cognizance  of  an  offence  in 
one  or  other  of  the  only  three  modes  according 
to  which  he  can  take  cognisance  of  the  same, 
but  merely  proceeds  upon  an  oral  complaint 
not  recorded  under  s.  iiOO,  the  Magistrate  is 
not  competent  to  issue  a  warrant  for  the 
arrest  of  the  accused  and  to  remand  the  accused 
to  custody.  In  re  Ranga  CHARI,  2  Weir 
241  =  2  Weir  149=  2  Weir  38.  [R.,  15  C.L.J. 
517  =  13  Cr.L.J.  609  =  16C.W.N.  1105  =  16  lad. 
Cas.  257.] 

(1668)— Ss.  190,  253— Cases  initiated  by  police 
report — Magistrate's  poioers, — A  Magistrate  is 
entitled  to  refuse  to  initiate  proceedings  on  the 
report  of  the  police,  where  there  is  no  com- 
plaint. Such  an  order,  if  the  case  is  not  a 
warrant  case,  cannot  bo  made  under  s.  253. 
Even  if  the  order  is  made  under  s.  253,  it  should 
be  taken  as  one  under  s.  190,  and  the  High  Court 
will  not  interfere  with  such  order,  even  if  it  is 
wrong.  BHIKU  BaRI  v.  KING-EMPEROR,  1 
A  L.J.  609. 

(1669)— Ss.  190,  260  (1),  355- See  SUMMARY 
TRIAL,  6  N.W.P.  254. 

(1670)— Ss.  190,  309,  529(e),  530  (fc),  531— 
Proceedings  wrongly  held — When  can  be  set 
aside — Mode  of  recording   opinions  of   assessors 

—See  Jurisdiction— General,  39  C.  119  = 
15  Ind.  Cas.  65  =  13  Cr.  L,J.  433. 

(1671)— Ss.  J90,  351  (  =  Cnw.  Fro.  Code, 
1882,  ss.  191,  ibi}— Cognizance  of  an  offtuce 
against  a  witness. — A  Magistrate  taking  cognia- 
aace  of  an  offence  against  a  witness  in  a  case, 
which  is  pending  before  him,  upon  the  facts 
disclosed  by  the  evidence  of  another  witness, 
does  so  under  s.  191,  cl.  (c),  and  not  under 
8.  351,  Crim.  Pro.  Code.  KHUDIRAM  MOO- 
KER.JEA  V.  EMPRESS,  1  G.W.N.  103.  [Diss-r 
10  Cr.  L  J.  303  =  3  Ind.  Cas.  568  =  5  N.L.R. 
113;  R.,  18  C.W.N.  921,  11  Cr.  L.J.  489  =  7 
Ind.  Cas.  461  =  U.B.R.  1910,  Cr.,  P.O.,  2.] 

(1672)— Ss.  190,  ^2,1— Jurisdiction  of  Magis- 
trate to  try  persons  whom  the  evidence  discloses- 
to  be  offenders.  —  The  action  of  a  Magistrate  is  in 
no  way  limited  in  regard  to  proceedings  against 
persons  concerned  in  an  offence  by  his  powers 
in  regard  to  taking  cognizance  of  the  offence,  as 
it  may  be  originally  disclosed.  Having  taken 
cognizance  of  the  offence,  he  has  jurisdiction 
to  hold  judicial  proceedings  in  regard  to  all 
persons  who,  the  evidence  shows,  are  the 
offenders.  BiSHEN  DOYALRAIv.  CHBDIKHAN, 
4  G.W.N.  560.  [D.,  39  C.  119=13  Cr.  L  J. 
433  =  15  Ind.  Cas.  65.] 

(1673)— Ss.  190,  497-See  ACT  XVIII  OF 
1850.  3  B.H.C.  A.C.  36. 

(1674)— Ss.  190,  528— See  Transfer  of 
Criminal  Gases— Grounds  for  transfer 
—notice.  5  c.w.n.  488. 

(1675)— Ss.  190  and  556— See  RIOTING, 
8  O.G.  418(B)  =  3  Cr.  L.J.  27. 
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(1676)— Ss.  190  (1),  191.— Where  the  M;igis- 
trate  took  cognizmoe  of  an  ofience,  apparently, 
of  his  own  knowledge  under  s,  190,  sub-s.  (]), 
cl.  (c),  he  was  bound  by  s.  191  to  inform  the 
accused  that  he  was  entitled  to  be  tried  in 
another  Court.  QueeN-EMPRESS  v.  Ml  CHIN 
MA,  U.B.R.  1897—1901,  Yol.  I,  59. 

(1677)  — S.  190  (1)  (a),  (b),  (c),  and  s.  4  (h)— 
Complaint  —  Person  Ming  need  not  have 
personal  knowledge  of  facts — Difference  be- 
tioeen  els.  (a)  and  (b)  of  s.  190  (1)  and  cl.  (c). 
— The  person  making  a  complaint  need  not 
himself  be  a  witness  nor  have  personal  know- 
ledge of  the  facts  constituting  the  ofience.  (13 
B.  600,  22B.  112,  \4  C.  707, fl.)  The  real  distinc- 
tion between  sub-cl.  (c)  and  sub-cls.  (a)  and 
(b)  of  s.  190  (l)  is  that,  in  the  two  latter  cases, 
an  application  is  made  to  the  Magistrate  to  take 
cognizance  of  the  oSence  either  hy  a  complain- 
ant or  by  the  Police,  while  in  the  former  case  the 
Magistrate  takes  cognizance  sua  motu  either  on 
his  own  knowledge,  or  suspicion,  or  on  informa- 
tion received  from  some  person  who  will  not 
take  the  responsibility  of  setting  the  law  in 
motion.  In  this  case  the  law,  partly  out  of  regard 
for  the  susceptibilities  of  the  accusf  d  and  partly 
to  inspire  confidence  in  the  administration  of 
justice,  allows  the  accused  the  right  to  claim 
to  be  tried  before  another  Magistrate.  IMPERA- 
TOB  V.  Shbwak  Ram,  7  S.L.R.  77  =  13  Cr.  L. 
J.  369  =  23  lud.  Caa.  737. 

(1678)— Ss.  190  (1)  (a),  (6).  (c),251,  253,  529, 
530 — Irregular  proceedings  by  third  class  Magis- 
trate effect  of — Sub-divisional  Magistrate's  juris- 
diction—^^  Trial  of  an  offender,"  meaning  of. — 
A  third  class  Magistrate,  who  has  no  juris- 
diction to  try  a  ca,3e  under  s.  411,  Indian  Penal 
Code,  took  cognizance  of  such  a  case  on  a  police 
report,  and  discharged  the  accused,  but  direct- 
ed the  arrest  of  another,  who  was  present  in 
Court,  as  he  thought  from  the  evidence  that  he 
ought  to  be  prosecuted  under  s.  489,  in  connec- 
tion with  the  same  transaction.  The  Sub-Divi- 
sional Migiscrate,  seeing  the  irregularities  of 
the  third  class  Magistrate's  proceedings,  directed 
the  discharged  person  to  be  re-arrested  and 
tried  ;  thereupon,  the  arrested  person  applied 
for  revision  stating  that  the  Sab-Divisional 
Magistrate  took  cognizance  of  the  charge 
against  him  under  s.  190  (1)  (c)  of  the  Code, 
and  that,  as  he  did  not  comply  with  s.  191,  his 
proceedings  were  void.  Held,  that  the  irregular 
proceedings  of  the  third  class  Magistrate,  in 
reference  to  the  two  persons,  could  not  affect 
the  Sub-Divisional  Magistrate's  jurisdiction. 
As  regards  the  first  person,  the  order  of  dis- 
charge, even  if  valid,  did  not  need  to  be  set  aside, 
and  its  existence  was  no  bar  to  further  proceed- 
ings. As  regards  the  second,  the  Sub-Divisional 
Magistrate  must  be  held  to  have  taken  cogniz- 
ance of  the  ofience  under  s.  190  (1)  (6).  When 
a  Magistrate  has  taken  cognizmce  of  an  ofience 
on  a  complaint  or  on  a  police  report,  and  finds, 
from  the  evidence  before  him,  that  certain  per- 
sons, not  already  accused,  should  be  trid  for 
being  concerned  in  it,  he  is  justified  in  making 
them    accused  persons    in  the  case,    and  is  not 
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debarred  from  trying  it.  It  is  not  necessary 
that  a  complaint  or  a  police  report  should 
expressly  charge  an  accused  person,  to  give  the 
Magistrate  jurisdiction  to  deal  with  him  under 
cl.  (a)  or  cl.  (6).  "  Trial  of  an  ofiender  "  is  not 
defined  in  the  Code.  The  trial  seems  to  begin 
when  the  accused  is  called  upon  to  plead  to  a 
charge  and  a  Magistrate's  proceedings,  before 
this  stage  is  reached,  are  in  the  nature  of  an 
enquiry.  This  view  is  supported  by  the  lan- 
guage of  the  ss.  177,  184,  209,  253, 254, 256, 347. 
403,  451.  If,  in  this  view,  a  Magistrate's 
proceedings  in  a  warrant-case,  down  to  the 
discharge  of  the  accused,  do  not  amount  to  the 
trial  of  an  ofiender,  the  third  class  Magistrate's 
proceedings  in  regard  to  the  first  accused  are 
covered  by  s.  529  (e)  and  being  taken  in  good 
faith,  though  erroneously,  are  not  void.  If,  on 
the  other  hand,  he  is  considered  to  have  tried 
the  first  accused,  his  proceedings  are  void  under 
s.  530  (p).  In  either  c^se,  there  is  nothing  to 
interfere  with  further  proceedings  against  him 
before  the  Sub  Divisional  Magistrate.  As 
regards  the  second  accused,  the  third  class 
Magistrate  was  not  competent  to  try  an  ofience 
punishable  under  s.  499,  and  he  was  not  there- 
fore empowered  by  s.  65  to  arrest  him  in  his 
presence,  but  the  third  class  Migistrate  must 
be  presumed  to  have  taken  cognizance  of  the 
charge  against  him,  on  the  police  report,  under 
s.  190  (1)  (b).  Nga  Kun  v.  King-Emperor, 
U.B.R,  1903,  4th  Qr..  Grim.  Pro.  Code,  41. 
(U.B.R.  1897—1901,  Vol.  I.  56,  U.B.R.  1902— 
1903,  Cr  P.C,  21,  U.B.R.  1901—1905,  Cc. 
P.C,  19,  R.) 

(1679)— Ss.  190,  els.  (a),  tb)  and{c),  351  (cl  2) 
— '  Cognizance  of  any  offence' — Trial  of  person 
charged  with  theft  before  second-class  Magistrate 
— Magistrate  finding  a  witness  to  be  concerned  in 
the  offence — Cognizance  of  case  against  sioch  wit- 
ness— Legality— Magistrate  acting  under  s.  351, 
cl.  (c) — Not  affected  by  s.  191,  cl.  (c). — One  J  was 
sent  up  for  trial,  on  a  Police  report,  for  the 
ofience  of  stealing  the  complainant's  cattle,  to 
a  second-class  Magistrate.  In  the  course  of  the 
trial,  the  Magistrate  found  that  the  ofience  was 
not  committed  by  J  but  by  L,  a  prosecution 
witness,  and  took  cognizance  of  the  case  against 
L,  had  him  arrested,  and  reported  the  case  for 
transfer  to  the  Sub-Divisional  Magistrate. 
Held,  that  the  Magistrate  was  empowered  to  take 
cognizince  of  the  ofience  under  s.  190,  els.  (a) 
and  (6)  and  that  his  proceedings  were  not  ultra, 
vires.  The  expression  in  s.  190,  '  cognizance  of 
any  ofience"  is  not  equivalent  to  '  cognizance  of 
any  ofiender.'  S.  351,  cl.  (2',  empowers  a  Magis- 
trate to  join  as  a  co-accused  any  person  attend- 
ing his  Court,  who  seems  to  him  to  be  implicated 
in  the  case  under  trial.  A  Magistrate  acting  as 
in  this  case,  under  this  section,  if  he  has  already 
taken  cognizance  of  the  ofience  on  a  complaint 
or  Police  report,  is  not  acting  under  s.  190  (c). 
IMPERATOR  v.   LALU     wd.     SABUL,   4  S.L.R. 

258  =  11  Ind.  Cas.  583  =  12  Cr.  L.J.  399. 

(1680)— Ss.  190  (a),  (c),  and  191— Taking 
ccgnisaiice  of  offence  by  Magistrate  upon  receiv- 
ing complaint  of  /acis.— Upon  evidence  recorded 
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by  a  Magistrate  trying  a  case  of  theft,  it 
appeared  that  the  present  petitioner  was  guilty 
of  the  offence  of  theft,  and  the  petitioner,  having 
been  tried  and  convicted  of  the  same  by  the 
Magistrate,  urged  on  revision  that  the  Magis- 
trate should  not  have  tried  the  case  himself. 
Eeld,  that  the  contention  had  no  force.  QUTBA 
V.  Crown,  68  P.L.R.  1904  =  32  P.R,  1904,  Cr. 
(4  C.W.N.  367,  -26  C.  789,  F.) 

(1681)— Ss.  190  {a),  (c),  Idl— Cognizance  of 
offences  by  Magistrate  on  receiving  a  complaint 
of  facts — Eight  to  claim  a  transfer, — Where  a 
person  complained  against  three  persons  to  a 
Magistrate  charging  them  with  having  com- 
mitted certain  offences,  and  the  Magistrate, 
having  examined  the  complainant  on  oath  and 
some  witnesses  on  her  behalf,  ordered  sum- 
monses to  be  issued  against  the  three  persons 
mentioned  in  the  petition  of  complaint  as  well 
as  against  a  fourth  person  not  named  in  the 
petition,  for  an  offence  other  than  those  men- 
tioned in  the  petition,  held,  that  the  Magistrate 
took  cognisance  of  the  offence  as  against  all  the 
persons  under  s.  190  (a)  and  not  under  s,  190  (c), 
and  conFequently  the  Magistrate  was  not  by 
s.  191  debarred  from  trying  the  case.  JAGAT 
Chandra  Mozumdar'v.  Queen-Empress, 
26  C.  786-3  C.W.N.  491.  [F.,  32  P.R.  1904. 
Cr,  =  68  P.L.R.  1904;  B.,  U.B.R.  1897—1901, 
56,  Cr.] 

(1682)— Ss.  190,  sub-s.  (1)  (a),  (c),  195.  299— 
Cognizance  of  cffence  upon  complaint  of  person 
other  than  the  one  affected  by  offence — See 
PENAL  CODE,  ss.  99,  323,  493,  498,  14  Cr.  L. 
J.  409  =  20  Ind.  Cas.  233. 

(1683)— S.  190  (1)  (b)—See  ACT  IX  OF  1890, 
s.  131,  U.B.R.  1897—1901,  Vol.  I,  54. 

(1684)— S.  190  {b)--See  ACT  XTI  OF  1896, 
ss.  36,  37,  45  and  57.  8  P.R.  1901.  Cr. 

(1685)— Ss.  190  (1)  (6),  4  (1)  {h)— Written 
report  jrom  police  officer  i7i  non-cognizahle  case, 
neither  a  police  revert,  nor  report  of  a  police 
officer — Information  and  complaint — Police  Act, 
s.  24 — Burma  Gavibiivg  Act,  s.  10. — Where  a 
1st  class  Magistrate  receives  a  written  report 
from  a  Ist  class  constable  that  gambling, 
punishable  under  s.  10,  Burma  Gambling  Act, 
had  taken  place,  and  the  Magistrate  purporting 
to  act  under  s.  190  (1)  (a),  issues  summonses 
to  the  persons  named  in  the  report,  such  report 
is  neither  a  police  report  within  the  meaning  of 
s.  190  (1)  (6).  nor  the  report  of  a  police  officer 
within  the  meaning  of  s.  4  (1)  {h),  Crim.  Pro. 
Code.  The  expressions  "  police  report "  and 
"report  of  a  police  officer,"  as  used  in  these 
sections,  refer  to  reports  by  police  officers  under 
ch.  XIV,  Crim-  Pro.  Code,  and  more  especially 
under  s.  173.  Where,  without  a  reference  from 
a  Magistrate,  and  otherwise  than  in  a  report 
undtr  s.  173,  a  police  officer  makes  a  report  on 
a  non-ccgnizable  case,  such  report  may  be 
regarded  as  an  information  laid  in  pursuance  of 
the  provisions  of  s.  24,  Police  Act,  or  it  may, 
in  certain  cases,  be  treated  as  a  complaint. 
Queen-Empress  v.  Nga  Shwe  Lin,  1  L.B. 
R.  18,     [Overruled,  2  L.B.R.  146.J 
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(1686)— S.  190,  els.  (b)  and  (c) — Cognizance 
of  case  not  upon  first  information,  but  upon  a 
subsequent  Police  report. — Where  a  Magistrate 
issued  warrants  against  persons  not  named  in 
the  complaint  or  in  the  first  information,  but 
named  in  a  report  subsequently  made  by  the 
Police  after  investigation,  held,  that  the  Magis- 
trate took  cognizance  of  the  case  under  cl.  (6) 
and  not  under  cl.  (c)  of  the  section.  RajanI 
Kanto  Chatterjee  v.  Emperor,  8  C.W. 
N. 864. 

(1687)— Ss.  190,  sub-s.  (1),  els.  (b)  &  (c),  191, 
537 — Police  complaint  against  one  person — 
Trial  by  Magistrate — Partial  evidence  taken — 
Joinder  of  another  person  as  accused  at  Magis- 
trate's instance — Cognizance  unaer  s.  190  (1), 
cl.  (c) — Action  under  s.  191,  unnecessary — Joint 
trial — Not  begun  afresh — Irregularity — Absence 
of  prejudice— Cure  under  s.  537. — Lwas  charged 
by  the  Police  before  the  Magistrate  of  T,  for 
having  caused  grievous  hurt  to  R.  The  Magis- 
trate, after  examining  the  investigating  officer, 
found  that  another  person  S  should  also  be 
joined  as  an  accused  person.  Accordingly 
process  was  served  upon  S,  and  L  and  S  were 
tried  together  and  both  were  convicted.  During 
their  trial,  the  investigating  officer  was  not  re- 
called and  re-examined,  but  his  deposition  was 
read  over  to  S.  who  was  allowed  to  cross-examine 
him.  Held,  that  the  Magistrate  took  cognizance 
of  S's  offence  under  cl.  {b)  and  not  under  cl.  (c) 
of  sub-s.  (1)  of  s.  190,  Crim.  Pro.  Code,  and 
was  consequently  not  bound  to  act  under  s.  191, 
Crim.  Pro.  Code.  Held,  also,  that  the  trial 
should  have  commenced  afresh  when  both  L  and 
S  were  placed  before  the  Magistrate,  that  the 
failure  to  examine  the  investigating  officer  was 
an  irregularity,  and  that,  the  mistake  not 
having  prejudiced  S,  it  may  be  taken  as  cured 
by    s.    537,     Crim.    Pro.     Code.     SARWA    v. 

Emperor,  9  N.L.R.  65  =  14  Cr.  L.J.  290  =  19 
Ind.  Cas.  946.  (26  C.  786,  4  C.W.N.  -367,  5  N. 
L.R.  113,  32  P.R.  1904,  B.) 

(1688)— S.  190  (1)  (c)— Cognizance  of  offence 
upon  private  information — Duty  of  Magistrate 
to  record  information— Magistrate  interested  in 
his  capacity  as  Collector — Competency  to  issue 
warrants- — When  a  Magistrate  takes  cogni- 
zance of  an  offence  on  information  from  any 
person  other  than  a  police  officer,  under  s.  190 
(1)  (c)  of  the  Code,  he  should  at  least  record  the 
information  on  which  he  has  acted,  though  it 
may  not  be  obligatory  upon  him  to  disclose  the 
sources  of  that  information.  Where  the  Deputy 
Commissioner,  as  Collector  and,  as  such, 
representing  the  Court  of  Wards,  which  was 
part  proprietor  of  a  bazaar,  granted  a  lease 
with  other  co-proprietors  on  certain  terms  to 
one  C,  and,  from  certain  information  lodged  to 
him  as  Collector,  ordered,  in  his  capacity  as 
Magistrate,  the  issue  ot  warrants  against  C  and 
others  on  the  ground  that  there  was  prima  facie 
evidence  of  an  offence  under  ss.  465  and  468, 
I.P.C,  having  been  committed  by  C  with  respect 
to  the  lease  and  that  he  was  abetted  therein  by 
other  shareholders  in  the  bazaar  :  Held  that 
the  Deputy  Commissioner,  as  Magistrate,   was 
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not  competent  to  act  on  that  information  and 
to  issue  the  warrants,  as,  by  such  action,  he  was 
practically  making  himself  a  judge  in  his 
own  case.  THAKUR  PERSHAD  SiNGH  v. 
Emperor,  10  C  W.N.  775  =  3  Cr.  L.J.  473.  (5 
B.L.R.  274,  13  W.R.  Cr.  1,  F,}  [F-,  35  G.  1076 
=  12  C.W.N.  1075  =  8  Cr.  L  J.  235,  37  C.  221  = 
11  C.L.J.  415  =  14  C.W.N.  589  =  11  Cr.  L.J. 
305  =  6  Ind.  Gas.  276.] 

(1689)— S.  190  (1)  M— Institution  of  proceed- 
ings.— A  Magistrate  of  the  Second  Class  cannot 
institute  proceedings  under  s.  190  (1)  (c)  of  the 
Code  of  Criminal  Procedure  upon  his  know- 
ledge or  suspicion  ;  the  Punjab  Government 
Notification  No  99,  dated  3rd  February,  1883. 
authorizes  Magistrates  of  the  First  and  Second 
class  to  take  cognizance  of  ofiences  upon  in- 
formation, and  not  on  their  own  knowledge  or 
suspicion,  PlYABE  LAL  v.  EMPEROR  OF 
INDIA,  186  P.L.R.  1901  =  20  P.R.  1901,  Or. 

(1690)— S.  190  (1)  (c)—Jzorisdiction  of  a 
Magistrate  to  act  on  information  transmitted  to 
him  in  another  public  capacity — Cognizance  of 
an  offence  of  fnischiet  under  s.  426,  Fenal  Code 
— Order  of  altachment — Legality. — Held,  per 
Stephen,  J. — (Carnduff,  J.,  dubitante)  that  a 
Magistrate  is  not  competent  to  act  under  s.  190 
(1)  (c),  Crim.  Pro.  Code,  on  any  information 
which  has  been  transmitted  to  him  in  another 
public  capacity.  Held,  also,  a  Magistrate,  who 
takes  cognizance  of  an  offence  of  mischief  by 
cutting  timber  from  the  forest,  has  no  jurisdic- 
tion to  pass  an  order  of  attachment  of  the  trees, 
which  form  the  subject  of  the  alleged  ofience. 
LAKHI  NARAYAN  GHOSE  v.  EMPEROR,  37  C. 
221  =  14  C.W.N,  589  =  11  C.L.J.  415  =  6  Ind. 
Cas.  276.     (10  O.W.N.  775,  E.) 

(1691)— S.  190  (c)  {-=Crim.  Pre  Code,  1882, 
s.  191) — Cognizance  of  case  by  Magistrate  on 
personal  knoivledge  —  Transfer- — Where  a 
Magistrate  takes  cognizance  of  a  case  under 
s.  191  (c)  on  his  own  personal  knowledge,  he 
should,  on  an  application  being  made  by  the 
accused,  transfer  the  case  to  another  Magistrate 
or  commit  the  accused  to  the  Sessions.  QUEEN- 
Empress  V.  HOWTHORNE  R.,  13  A.  343  =  A. 
W.N,  1881,  102. 

(1692) — S.  190,  cl.  (c)— Cognizance  of  case 
against  persons  not  originally  complained 
against. — Where  a  complaint  is  made  against 
some  persons,  and  the  Magistrate  takes  cogni- 
zance of  the  offence,  it  is  the  duty  of  the 
Magistrate  to  deal  with  the  evidence  brought 
before  him  and  to  see  that  justice  is  done  in 
regard  to  any  person  who  might  be  proved  by 
the  evidence  to  be  concerned  in  the  offence. 
Charu  Chandra  Das  v.  Nogendra 
Krishna  Chakravarti,  4  C.W.N.  xIy.  [F., 
U.B.R.  1897-1901,  56,  Cr.] 

(1693) — S.  190  (c) — Omission  by  Magistrate 
to  inform  accused  of  his  right  to  have  case  tried 
by  another  Magistrate. — Where  a  Magistrate 
takes  cognisance  of  an  offence  under  s.  190  (c), 
but  does  not  inform  the  accused  that  he  is 
entitled  to  have  the  case  tried  by  another 
Court,  the  omission  may  be  a  ground  for  having 


the  proceedings  set  aside,  but  it  is  no  ground 
for  making  an  order  for  transfer.  In  re  ABDUI* 
Ally  Sahib,  2  Weir  151, 

(1694)— S,  190  {c)—See  ACT  X  OP  1873,  s.  5, 
27  C.  455. 

(1695)— S's.  190  (1)  (c),  191— Cognizance  of  a 
case  triable  exclusively  by  Court  of  Sessions 
under  s-  190  (1)  (c) — Jurisdiction  to  commit — 
Duty  of  Magistrate. — What  s.  191  provides  is 
that,  if  a  Magistrate  takes  cognizance  of  an 
ofience  under  sub-s.  (1),  cl.  (c)  of  p.  190,  and 
if,  before  any  evidence  is  taken,  the  accused 
objtcts  to  being  tried  by  such  Magistrate,  he 
may  either  transfer  the  case  to  another  Magis- 
trate or  commit  the  case  to  the  Court  of  Sessions. 
He  cannot  make  a  commitment  without  hold- 
ing a  preliminary  enquiry,  so  that  the  section 
distinctly  empowers  him  to  hold  a  preliminary 
enquiry,  even  in  cases  triable  by  himself.  It 
necessarily  follows  that  he  is  competent;  to 
hold  a  preliminary  enquiry  in  cases  exclusively 
triable  by  a  Court  of  Sessions.  QueENEM- 
PRESS  V.  ABDUL  RAZZAK  KHAN,  21  A.  109  = 
A.W.N.  1898,  186. 

(1696) -Ss.  190  (1)  (c)  and  191.— When  a 
Magistrate  takes  cognizance  of  an  oSence  under 
sub-s.  ],  cl,  (c)  of  3.  190  of  the  Code,  he  is 
bound  under  s.  191  to  inform  the  accused  that 
he  is  entitled  to  a  transfer  or  commitment, 
and  shall  give  effect  to  any  objection  which  may 
be  raised  on  his  behalf.  The  jurisdiction  of 
the  Magistrate  to  try  the  case  is  contingent, 
therefore,  on  the  accused  being  informed  of 
and  waiving  the  right  vested  in  him  by  the 
Code.  Empress  v.  Amarsingh  Patwari, 
13  C.P.L.R.  Cr.  191.  (13  A.  .345,  B.),\ 

(1897)— Ss.  190  (1)  (c)  and  191— Applicability 
to  the  appellate  Court — Appeal,  part  of  a  trial. 
— A  Magistrate,  passing  orders  for  the  issue  of 
summons  againss  the  accused  in  a  case  placed 
before  him  by  an  order  of  the  Collector  to  the 
effect  that  the  case  should  be  put  up  before  the 
Magistrate  for  the  issue  of  necessary  orders, 
takes  cognizance  of  the  case  under  s.  190  (1)  (c). 
A  subordinate  Magistrate,  who  took  cognizance 
of  a  case  under  s.  190  (1)  (c),  Crim.  Pro.  Code, 
could  not,  after  becom.ing  District  Magistrate, 
hear  an  appeal  from  a  conviction  in  the  case 
which  was  tried  by  another  subordinate 
Magistrate,  without  following  the  procedure 
laid  down  by  s.  191,  Crim.  Pro.  Code,  an 
appeal  being  part  of  the  trial  lor  an  offence. 
BansiLal  v.  Ebiperor,  12 C.W.N.  438  =  7  Cr. 
L.J.  224. 

(1698)— (Ss.  190  (1)  (c)  and  191— Application 
for  transfer  from  file  of  Magistrate  who  had 
taken  cognisa.nce  of  case. — After  the  institution 
of  a  complaint,  the  names  of  some  more  accused 
persons,  which  were  not  in  the  original  com- 
plaint, were  added  by  the  Public  Prosecutor 
under  instructions  from  the  District  Magistrate, 
The  accused  did  not  at  all  appear  before  the 
Magistrate.  Held,  that  the  Magistrate  could 
not  act  under  s.  191  for  transferring  it  to  some 
other  Magistrate  under  him  and  that  the 
applioatiou  for  transfer  was  premature.     Held, 
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also,  that  the  case  against  the  newly  added 
accused  was  taken  cognisance  of  by  the 
District  Magistrate  under  s.  190  (1)  (c),  Crim. 
Pro.  Code,  and  that  s.  191  applied  to  the  case. 
Neither  for  the  above  reason,  nor  because 
the  District  Magistrate  entertains  a  complaint 
in  the  face  of  a  standing  order  in  force  that  all 
complaints  should  be  presented  to  the  Senior 
Magistrate  of  the  District,  nor  again  because 
the  District  Magistrate  appoints  a  Public  Prose- 
cutor to  conduct  the  case,  can  it  be  held  that 
he  has  prejudged  it,  so  as  to  entitle  a  party  to 
claim  its  transfer  to  a  Court  outside  the  District. 

Maung  Shwe  Hla  v.  The  Crown,  14  Bur. 
L  E.  327  =  9  Cr.  L.J.  64. 

(1699)— S.S'.  190  (c)  and  191— Report  by  the 
Cantonment  Magistrate  to  the  Assistant  Com- 
missioner, Murree-  —  Held,  that  where  a 
Magistrate  received  information  from  another 
Magistrate  that  A  appears  to  have  committed  a 
crime  and  after  some  inquiry  the  former  thinks 
thatB  has  committed  it  and  prosecutes  him  for 
the  same,  he  takes  cognizance  of  the  case  under 
s.  190  (c)  of  the  Crim.  Pro.  Code.  Consequently 
the  accused  is  entitled  to  have  the  case  trans- 
fered  to  another  Magistrate.  MAKHAN  SINGH 
V.  GUNNER  JepsON,  lOP.WR.  1914,  Cr.=63 
P.L.R.  1914  =  15  Cr.  L.J.  261  =  23  Ind.  Cas. 
459. 

(1700)— Ss.  190  (c),  19  J — Magistrate  acting  on 
his  own  knowledge  of  fact — Failure  to  inform 
accused  of  bis  right  to  be  tried  by  another 
Court— See  BUR.  ACT  II  OP  1876,  ss.  18,  19, 
Rules  51,  52,  68,  69,  13  Cr.L.J.  52  =  13  Ind. Cas. 
388  =  4  Bur.  L.T.  259. 

(1701)— Ss.  190,  sub-s.  (1),  cl.  (c),  191,  202— 
Information  before  police  reported  to  be  false — 
Judicial  enquiry  ordered  by  Deputy  Magistrate 
disposing  of  police  report — Case  made  over  to 
another  Magistrate— Issue  of  process  by  latter 
after  enquiry — Competency  of  such  Magistrate  to 
try  accused. — Where  the  police  reported  an  in- 
formation cf  theft  lodged  against  the  petitioners 
by  one  S  to  be  false  and  recommended  the 
prosecution  of  S,  and  the  Deputy  Magistrate 
in  charge,  on  receipt  of  the  police  report,  ordered 
a  judicial  enquiry  although  there  was  no 
complaint  by  S,  and  subsequently  recalled  that 
order  and  made  over  the  case  for  disposal  to 
another  Deputy  Magistrate,  who,  after  taking 
evidence,  issued  summons  against  thepetitioners. 
Held,  that  the  Deputy  Magistrate  who  issued 
process  against  the  petitioners  did  not  act  either 
upon  a  police  report  or  upon  a  complaint,  and 
although  s.  190,  cl.  (c),  may  not  strictly  apply, 
the  petitioners  ought  to  be  allowed  to  have  the 
case  tried  by  another  Magistrate.  AnantA  RAM 
Tewary  v.  Sheikh  Altab  Sarkar,  17  C.W. 
N.  735  =  14  Cr.  L  J.  425  =  20  Ind.  Cas.  409. 

(1702)-Ss.  190  (1)  (c),  191,  5m— Whether 
report  of  Akunwan  is  complaint  —  Personal 
interest. — ku  akunwan  snhuxhted.  a  report  to  his 
Deputy  Commissioner  stating  that,  from  the 
enquiry  he  was  ordered  to  make,  there  was  a 
prima  facie  case  against  a  thugyi,  showing  that 
he  had    collected    revenue    in    excess    of    the 


authorised  amount  by  means  of  falsified  receipts 
made  by  him,  and  had  committed  offences 
under  ss.  417  and  4;77-A,  Indian  Penal  Code. 
The  Deputy  Commissioner  took  up  the  report 
in  his  capacity  as  a  Magistrate,  and  issued  a 
warrant  against  the  applicant  under  s.  477-A, 
Penal  Code.  Held,  that  the  District  Magistrate's 
procedure  was  not  correct,  as  he  should  have 
examined  the  akunwan  on  oath  before  issuing 
a  warrant,  but  that  this  omission  was  a  curable 
error  in  procedure.  The  report  of  the  akumuan 
is  a  complaint,  and  the  action  taken  by  the 
District  Magistrate  was  taken  under  cl.  (a)  and 
not  under  cl.  (c)  of  s.  190  (1).  Held,  that  the 
fact  that  the  District  Magistrate  was  also  the 
Collector,  did  not  bar  him  from  trying  the  case, 
as  he  had  not  initiated  the  proceedings  or  taken 
an  active  part  in  collecting  evidence  against  the 
accused,  and  that  the  Deputy  Commissioner  was 
entitled  to  accept  the  report  as  a  complaint, 
in  his  capacity  as  a  District  Magistrate  and  to 
take  proceedings  under  the  provisions  of  Crim. 
Pro.  Cofla.  NGA  Ba  v.  EING  EMPEROR,  U. 
B.R.  1902  -  1903,Crira.  Pro.  Code,  21.  (U.B.R. 

1900,  Crim.  Pro.  Code.  113,  R.) 

(17a3)— Ss.  190  (c),  192,  195  (6).  200,  476— 
Proceedings  under  the  Village  Act  are  not  judi- 
cial procetdings. — The  Commissioner,  Pegu 
Division,  in  a  proceeding  under  the  Village  Act, 
wrote  to  the  District  Magistrate  requesting  him 
to  proceed  against  the  petitioner  under  s.  476  of 
the  Crim.  Pro.  Code,  for  an  offence  under  s.  199, 
Penal  Code  ;  Held,  that  no  sanction  was 
necessary  under  s.  195  (6)  of  the  Crim.  Pro. 
Code,  and  the  District  Magistrate  could  take 
cognizance  under  s.  190  (c)  and  transfer  the 
case  to  a  Subordinate  Magistrate  under  s.  192 
of  the  Code.  Maung  KYE  v.  EMPEROS,  8 
Ind.  Cas.  949  =  11  Cr.L  J.  736. 

S.  191  (  =  1832,  B.  190,  para  4). 

See  Complainant. 

See  Complaint. 

(1704)— S.  191— Scope  of.— The,  terms  of  the 
above  section  are  imperative,  and  disregard  of 
them  is  a  material  defect  which  invalidates  the 
proceedings,  not  a  merely  formal  irregularity  of 
procedure.  NGA  PaING  v.  QueEN-EMPRESS, 
U  BR.  1897—1901,  Yol.  I,  56.  (U.B.R.  1897— 

1901,  Vol.  I,  59,  4  C.W.N,  xlv,  25  C.   786,  R.) 
[Affirmed,  U.B.R.  1910,  Ist  Qt.,  Cr.  2.] 

(1705) — S.  191  —Transfer  or  commitment  on 
application  of  accused. — Under  s.  191,  all  that 
the  accused  is  entitled  to  is  to  have  the  case 
tried  by  another  Court.  The  section  gives  the 
accused  no  right  to  select  or  determine  for 
himself  by  what  other  Court  the  case  is  to  bo 
tried.  In  re  SHRINIVAS  KRISHNA  SHRIRAL- 
EAR,  7  Bom.  L.R.  637  =  2  Cr.L.J.  582. 

(1706) — S.  191 — Application  to  transfer  a  case 
— Valid  grounds — Objection  to  trial  by  Magis- 
trate.— The  mere  fact  that  a  Magistrate,  in 
stating  the  grounds  on  which  he  took  cogni- 
zance of  a  case,  mentioned  that  the  general 
character  of  the  accused  was  bad,  was  held  not 
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to  ba  a  sufficienti  ground  for  making  an  order 
transferring  the  case  to  another  Magistrate.  A 
Magistrate,  when  a  valid  objection  is  taken 
under  s.  191  of  the  Grim.  Pro.  Code,  is  not 
bound  to  transfer  the  case,  but  may  elect  to 
commit  it  to  Sassions.  In  re  Beyya  REDDI, 
2  Weir  ISO. 

(1707)— S.  191— See  Ben.  ACT  III  OF  1884, 
s.  133,  22  C.  131. 

(1708)- S.  191— See  SENTENCE  —  WHIP- 
PING, Rat.  Un.Cr.  G.  906  =  Gr.  Rg.  17  of  1897. 

(1709)— S.  191— Sfe  Nos.  32,  53,  359,  700, 
706,  1353,  1464,  1511,  1639  to  1650,  1676,1680. 
1681,  1687,  1695  to  1702,  supra. 

(1710)— Ss.  191  and  Hi— Oral  order  by 
Magistrate  to  stop  nuisance — Magistrate  taking 
actionon  his  own  knowledge— Conviction,  legality 
of. — The  accused  quarried  from  a  hill  for  a 
Railway.  Owing  to  a  certain  accident,  which 
happened  in  the  quarry,  the  District  Magistrate 
issued  an  order,  orally,  to  stop  work,  which  was 
disobeyed.  Thereupon,  the  District  Magistrate, 
without  informing  the  accused  of  his  right  to 
have  the  case  tried  by  some  other  Magistrate, 
took  action  on  his  own  knowledge  of  facts,  and 
convicted  the  accused  under  s.  188,  I.P.C,  after 
a  summary  trial.  Held,  that  tha  conviction  was 
illegal.  The  order  directing  the  accused  to  stop 
work  should  have  been  in  writing  under  a.  144, 
Code  of  Criminal  Procedure,  and  must  be  duly 
served  or  promulgated  to  the  public  as  required 
by  the  section-  Where  a  Magistrate  takes  action 
against  an  accused  on  his  own  knowledge  of 
facts,  the  accused  must  be  informed  of  his  right 
to  have  the  case  tried  by  another  Magistrate 
under  s.  191  of  the  Code  ;  otherwise,  the 
conviction  would  be  illegal,  Crown  v.  MULT 
RAJ,  84  P.L.R.  1903  =  2  Cr.L.J.  36a=36  P.R. 
1905,  Cr. 

(1711)— Ss.  191,  193,  195— Ses  SANCTION  TO 
PROSECUTE— Conditions   Requisite  for 

GRANT  OF  SANCTION,  ETC.,  2  A.L  J.  836  =  3 
Cr.L.J.  45. 

(1712)— Ss.  191,  534.— A  Magistrate  taking 
cognizance  of  an  oSence  under  s.  190  (1)  (c),  is 
bound  to  inform  the  accused  of  his  right  to  have 
the  case  transferred.  If  he  omits  to  inform  the 
accused  and  tries  the  case  himself,  the  conviction 
should  be  set  aside  and  a  retrial  ordered.  GHASI 
V.  Empress,  13  P.R.  1898,  Cr. 

(1713)— Ss.  191  and  537  —  Non-compliance 
with — Effect. — Tha  omission  of  the  Magistrate 
to  comply  with  the  imperative  rule  of  law  laid 
down  in  this  section  is  a  defect,  which  would 
invalidate  the  whole  trial.  QueEN-EMPRESS 
v.  NGA  Ya  Po,  U.B.R.  1897—1901,  Vol.  I,  2ii. 

(1714)— Ss.  191  (c)  and  200—"  Police  report," 
meaning  of. — A  Magistrate,  not  empowered 
under  s.  191  (c)  of  the  above  Code,  requires  for 
the  hearing  of  a  case,  a  complaint  or  a  "  police 
report."  A  "  police  report "  is,  as  mentioned 
in  ch.  XIV  of  the  above  Code,  a  report  to  a 
Magistrate  arising  out  of  a  cognizable  case  or  a 
oase  which  the  police  may  investigate.     Tha 
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mere  fact  that  a  written  application  or  informa- 
tion proceeds  from  a  police  officer,  does  not 
make  it  a  "  police  report."  When  a  complaint 
made  by  a  police  officer  is  not  a  "  police  report," 
it  must  be  on  sworn  information  as  in  the  case 
of  other  complaints.  QUEEN-EMPRESS  v.  MA 
MIN  MB,  U.B.R.  1892-1896,  Yol.  I,  28. 

(1715)— Ss.  191  (c)  and  260— Accused  challeng- 
ed at  the  instance  of  the  Magistrate — Juris- 
diction to  try — Summary  trial  when  not  expedi- 
ent.— Where  a  Magistrate,  at  whose  instance 
the  accused  were  challanned  under  s.  147, 
Penal  Code,  tried  them  summarily  and  convict- 
ed them  of  an  offence  under  s.  323,  Penal 
Code,  the  Chief  Court  set  aside  the  conviction 
on  the  ground  that,  though  the  oognizaace  of 
the  offence  was  apparently  taken  on  the  cballan, 
it  was  really  the  Magistrate  who  had  originated 
the  proceedings.  Held,  that  the  Magistrate 
should  not  have  tried  the  oase  summarily, 
s.  147,  Penal  Code,  being  not  so  triable, 
though  8  323,  Penal  Code,  under  which  the 
accused  had  been  convicted,  was,  and  that  it 
was  expedient  to  try  the  case  in  the  ordinary 
way,  as  it  was  likely  to  create  some  sensation. 
Crown  v.  Jumman,  116  P.L.R.  1903. 

—  S.  192  (  =  1882,  a.  192  ;  1872  ;  a.  M  ;    1861 
3.  273). 

See  Complainant. 

See  Complaint. 

See  Magistrate,  jurisdiction  of  — 
Transfer  of  Cases. 

See  Transfer  of  Criminal  Cases. 

(1716)— S.  192  ~  What  cases  may  he  trans- 
ferred under. —  A  Magistrate  can,  under  the 
above  section,  transfer  to  his  subordinate  Magis- 
trate only  such  cases  as  he  has  taken  cognizance 
of  and  not  others.  KING  EMPEROR  v.  PraG 
Baksh  Singh,  3  O.C.  161.    (26  B.  150,  R.) 

(1717)— S.  192  (  =  Crim.  Pro.  Code,  1861, 
s.  273) — Transfer  of  case  referred  by  Munsiff  to 
District  Magistrate  —  Validity —  Perjury  and 
forgery  — Joint  trial. — Where  a  case  had  been 
specially  sent  by  a  Munsiff  to  a  District  Magis- 
trate for  investigation,  the  District  Magistrate 
was  held  not  to  ba  competent  to  transfer  the 
case  to  a  Subordinate  Magistrate,  In  respect 
to  a  charge  of  perjury,  each  of  the  accused  should 
ba  separately  charged  and  tried  in  respect  of  the 
alleged  perjury  ;  but,  with  respect  to  3,  charge  of 
forgery,  or  abetment  thereof,  so  many  of  the 
accused  as  are  committed  on  this  charge  may 
be  tried  collectively.  QUEBN  v.  RUTTEE  RAM, 
2N.W.P.  21. 

(1718)— S.  \m— Transfer  of  case  to  Subor- 
dinate Magistrate — Dismissal  of  case  against  one 
accused — Summons  against  other — Cognizance  of 
case  —  Jurisdiction.  —  Where  a  complaint  was 
lodged  against  several  accused  persons  and  the 
Magistrate,  after  examining  the  complainant, 
issued  summons  against  one  of  the  accused  only 
and  transferred  the  case  for  trial  to  a  Subordi- 
nate Magistrate.     Held,  that  the  whole  case  of 
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the  complainant  was  transferred  and  the  Subor- 
dinate Magistrate  was  quite  competent,  in 
discharging  the  accused  before  him,  to  order 
summons  to  issue  for  the  attendance  of  some 
other  accused  person  against  whom  the  com- 
plaint seems  to  him  to  be  well  founded.  Semble. 
Under  s.  192  of  the  Crim.  Pro.  Code,  the  whole 
case  must  be  transferred.  In  re  AZIM  SHEIKH, 
7  C.L.J.  249  =  7  Cr.  L.J.  318.  (4C.W.N.  3i6, 
D.) 

(1719) -S.  192  {  =  Crini.  Pro.  Code,  1872, 
s.  44)—  Power  of  Subordinate  Magistrate  to 
refer acase  referred  to  him  to  another  Magistrate- 
— S.  44  of  the  Code  of  187'2  confers  no  authority 
on  one  Subordinate  Magistrate  to  refer  to  another 
Subordinate  Magistrate  a  case  referred  to  him 
for  disposal.  HIGH  COURT  PROCEEDINGS, 
15TH  JUNE  1874,  No.  998,  2  Weir  1S1  =  7  M.H. 
C.  App.  33. 

{17-20)  — S.  192— Transfer  of  a  case  to  Subor- 
dinate Magistrate  after  part-trial  —  Re-hearing 
of  evidence, — Where  a  Magistrate,  to  whom  a 
complaint  of  an  offence  is  made,  finds,  after 
hearing  the  evidence,  that  an  offence  triable  by 
a  Subordinate  Magistrate  has  been  committed, 
he  should  not  transfer  the  case  to  a  Subordinate 
Magistrate,  but  should  himself  dispose  of  it.  A 
Magistrate  to  whom  acase  has  been  transferred 
after  having  been  tried  partly,  should  re  hear 
the  evidence  and  frame  a  fresh  charge.  In  re 
TOTA  Venkanna,  2  Weir  132. 

(1721) — S,  192 — Powers  of  Magistrate  to  refer 
case  for  trial  by  village  headman — Headman  not 
a  Magistrate  under  the  Code — Penal  Code, 
S.  324. — A  Sub-Divisional  Magistrate  cannot 
refer  a  case  for  trial  to  a  village  headman.  His 
powers  of  transfer  under  s.  192,  Grim.  Pro. 
Code,  189S,  permit  of  reference  to  a  Subordinate 
Magistrate,  and  a  village  headman  is  not  a 
Magistrate  under  the  Code.  Further,  a  head- 
man has  no  authority  to  try  an  ofieoce  under 
s.  324,  Penal  Code.  QUEEN-EMPRESS  v. 
MAUNGGALB,  1  L.B.B.  59. 

(1722)— S.  192— Case  transferred  to  the  Court 
of  a  Sub  Divisional  Magistrate— Latter 's  power 
of  transfer. — Where  a  District  Magistrate  has 
referred  a  case  for  trial  to  a  Sub- Divisional 
Magistrate,  the  latter  has  no  power  to  transfer 
it  to  any  other  Magistrate  subordinate  to  him 
and  any  order  to  this  effect  will  be  ultra  vires. 
Bashir  HUSAINv.  ALIHUSAIN,  12  A.L.J.  225 
=  36  A.  166  =  IS  Cr.  L.J.  406  =  23  Ind.  Cas. 
1008. 

(1723)— S.  192— See  MAGISTRATE,  JURIS- 
DICTION OF— General  Jurisdiction,  i  N. 
W.P.  306. 

(1724)— S.  192— See  Sanction  to  prose- 
cute—Nature AND  FORM  OF  SANCTION, 
6  A.  101. 

(1725)— S.  192— See  Nos,  14,  78,  446,  615, 
1018,  1207,  1208,  1247, 1651,  1652,  1653,  supra 
and  3935,  4^00,  4656,  infra. 

(1726)— Ss.  192,  190— Transfer  of  cases- 
Application  of. — S.  192,  Crim.  Pro.  Code,  refers 
only  to  cases  of  which  the  transferring 
Magistrate   has    taken  cognizance,   i,e,,  acted 
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under  s.  190  of  the  same  Code.  It  has  no- 
reference  to  cases  which  have  been  transferred 
to  that  Court.  DarRA  v.  MUKAT,  12  A.L.J.^ 
277  =  15  Cr.  L  J.  357  =  23  Ind.  Caa.  725. 

(1727)— Ss.  192,  200,  503— Pardanashin  lady, 
complaint  by— Examination  of  complainant — 
Issue  of  process — If  ccmplainant  is  pardanashin 
lady  whether  she  may  be  examined  by 
Commission— Complainant,  whether  witness. — 
If  a  pardanashin  lady  m^kes  a  complaint  to  a 
Magistrate  he  is  entitled  to  take  cognizance  of 
it.  But  before  he  takes  cogoizmce  he  must  be.- 
satisfied  that  it  is  her  complaint.  It  is  com- 
paratively unimportant  by  what  means  the 
complaint  reaches  the  Magistrate,  if  really  it  is 
her  own  complaint.  The  words  "  at  once  "  in 
s.  200  of  the  Crim.  Pro.  Code  clearly  indicate 
that  ordinarily  a  complaint  must  be  presented 
in  person.  A  complaint  should  never  be 
accepted  which  is  not  signed  by  the  complainant 
and  IS  not  preferred  by  a  person  duly  authorized 
to  prefer  that  specific  complaint.  Process 
cannot  be  issued  against  an  accused  person, 
either  by  the  Magistrate  first  taking  cognizance 
of  an  ofienoe,  or  by  the  Magistrate  to  whom  the 
case  is  transferred  under  the  proviso  to  s.  200, 
Crim.  Pro.  Code  unless  and  until  the  Magis- 
trate issuing  process  has  first  examined  the 
complainant.  And  this  is  perhaps  more 
necessary  in  the  case  of  a  pardanashin  lady 
than  in  other  cases,  to  enable  the  Magistrate  to 
satisfy  himself  that  the  complaint  is  really  her 
own  action.  A  pardanashin  complamant  may 
be  examined  by  Commission  under  s.503,  Crim.- 
Pro.  Code,  The  terms  of  that  seotion  are  very 
wide.  They  refer  not  only  to  an  enquiry  and  a 
trial,  but  to  any  other  proceeding.  The  section 
authorizes  tbe  examination  of  any  witness, 
and  a  complainant  is  certainly  a  witness. 
Abhoyeswari  v.  Kishori  Mohan  Baner- 
JBE,  13  Cr.  L.J.  348  =  23  lud.  Cas.  700  =  18  C. 
W.N.  1020. 

(1728)— Ss.  192,  202,  203  and  204— See^ 
District  Magistrate,  Powers  of,  27  C^ 
798. 

(1729)— Ss.  192,  202,  203  and  204— See 
Magistrate.  Jurisdiction  of— General 
Jurisdiction,  27  C  798. 

(1730)— Ss.  192,  204  and  ?>2%- Transfer  of 
case  to  Subordinate  Magistrate— Reiusal  to  issue 
process  by  such  Magistrate — Process,  whether 
can  be  issued  by  any  other  Magistrate. — The 
police  sent  up  a  report  in  B  form  to  the  Joint 
Magistrate  against  certain  persons,  and  subse- 
quently on  the  order  of  the  Joint  Magistrate, 
on  an  A  form  against  some  of  them-  The  case 
was  made  over  for  disposal  to  the  Deputy 
Magistrate,  and  the  Deputy  Magistrate  convict- 
ed the  latter  class  of  persons.  An  application 
for  processes  against  the  remaining  persons 
mentioned  in  the  original  B  form  was  refused 
by  the  Deputy  Magistrate  as  unnecessary. 
Held,  that  a  subsequent  order  by  the  Joint 
Magistrate  for  the  issue  of  processes  against 
these  persons  was  without  jurisdiction.  Per 
Henderson,  J, — The  order  made  by  the  Deputy 
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Magistrate  refueing  to  issue  processes  as 
unnecessary  amounted  to  a  discharge.  The 
order  inaking  over  the  case  to  the  Deputy 
Magistrate  was  an  order  making  over  the  whole 
case  mentioned  in  the  original  Police  report 
to  the  Deputy  Magistrate.  Until  the  Joint 
Magistrate,  who  was  acting  for  the  Distcict 
Magistrate,  bad  withdrawn  the  case  so  made 
over  from  the  file  o!  the  Deputy  Magistrate  to 
that  of  his  own  Court,  he  had  no  power  to 
make  any  order  save  an  order  for  further 
enquiry  under  s.  437,  Crim.  Pro.  Code,  Per 
Geidt.  J, — The  case  having  been  transferred  to 
the  Deputy  Magistrate,  that  officer  alone  had 
jurisdiction  to  deal  with  an  application  for 
summons  until  the  case  was  withdrawn  from 
bis  cognizance.  AJAB  Lal  Khirher  v. 
Emperor,  32  C.  783  =  9  C  W.N.  810  =  2  Cr.  L. 
J.  524.(27  C.  979,  4  CW.N.  242.  30  C.  449,  R.) 

(1781)— Ss.  192,  349  {  =  Crim.  Pro.  Code. 
1861,  ss.  273,  277) — Reference  to  Divisional 
Magistrate  under  s.  277  —  His  duty. — In  a  case 
referred  to  a  Divisional  Magistrate  under  s.  277, 
he  is  bound  to  form  his  own  judgment  and  pass 
sentence.  H.C.  PROCEEDINGS  8TH  NOVEM- 
BER, 1870.  No.  1971  ;  2  Weir,  424  =  5  M.H.C. 
App.  43  [F.,  2  Weir,  424] 

(1732)— Ss.  192,  349,  350  {  =  Crim.  Pro.  Code, 
1882,  ss.  192,  349,  350)— Tran-^fer  of  a  case  by  a 
Subordinate  Magistrate  to  the  District  Magistrate 
— Decision  by  the  latter  on  evidence  recorded 
by  former. — Where  a  criminal  trial,  pending  in 
the  Court  of  a  Third  Class  Magistrate,  and  which 
had  gone  to  the  length  of  all  the  witnesses  being 
examined  for  the  prosecution  and  for  the  defence, 
was  sent  to  the  District  Magistrate,  not  because 
the  Third  Class  Magistrate  could  not  pass  a 
severe  sentence,  but  for  a  totally  different  reason, 
and  the  District  Magistrate  convicted  the 
accused  on  the  evidence  recorded  by  the  Subordi- 
nate Magistrate,  held,  that  neither  under  s.  349, 
nor  under  s.  192,  was  there  any  transfer  to  the 
District  Magistrate,  that  s.  350  was  not  appli- 
cable, and  that,  therefore,  the  conviction  should 
be  set  aside-  QUEEN-EmpeeSS  v.  RADHE, 
12  A.  66  =  A.W.N.  1890,7. 

(1733)— Ss.  192,  529  (f)— Transfer  of  case  by 
Magistrate  not  authorised  under  s.  192 — Irregu- 
larity whither  cured  by  s.  529  (/). — If  a 
Magistrate  had  no  power  to  transfer  a  case  from 
the  file  of  one  Magistrate  to  another,  the 
irregularity  in  so  transferring  is  one  cured  by 
S.  529,  cl.  (/■).  DaSaRATH  RaI  v.  EMPEROR, 
36  C.  869. 

S.  193   (  =  1882.   8.   193;   1872,88.17,18, 

231;  1861,  8.  359), 

See  Complainant. 

See  Complaint. 

(1734)— S.  193— See  APPROVER,  L.B.R. 
1893—1900,  536, 

(17.85)- S.  193— See  MAGISTRATE,  JURIS- 
DICTION OP— Commitment  to  Sessions 
COURT,  6  M.H.C.  App.  16, 
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(1736)— 8.  193— See  Penal  Code,  b.  2ii,* 
7  A.L.J.  618, 

(1737)— S.  193-SeB  Nos.  104,  105.  107,  730, 
839,  1465,  1711.  stipra. 

(1738)— Ss.  193,  195,  465.  471.  ilQ— Offences 
committed  in  suit  before  Assistant  Collec:or — 
Prosecution  directed  by  District  Magistrate — 
Illegality. — Where  offences  under  ss.  193,  465, 
471.  were  alleged  to  have  been  committed 
before  an  Assistant  Collector  of  the  First  Class 
in  a  suit  for  profits,  and  the  District  Magistrate 
directed  the  prosecution  in  respect  of  those 
ofiences.  Held,  that  the  District  Magistrate's 
order  was  entirely  withouc  jurisdiction,  and 
cannot  be  justified  either  under  s.  195  or  476, 
Crim.  Pro.  Code.  TOTA  Ram  v.  EMPEROR, 
9  Cf.L  J.  180  =  1  Ind.  Cas.  220. 

(1739)— Ss.  193,  287,  288,  3.39  and  349 
{  =  Crim.  Pro  Code,  1382,  ss.  193,  287,  288, 
339,  349) — Conditional  pardoyi  to  approvers — 
Withdraioal  of  the  pardon  by  Sessions  Judge 
and  their  trial  along  with  other  prisoners — 
Admissibility  of  their  co7ifessional  statements 
and  depositions. — Certain  persons  were  charged 
with  having  committed  dacoity.  During  the 
pendency  of  the  case  before  the  Magistrate> 
two  of  those  accused  made  a  confessional 
statement  and  the  District  Magistrate  tendered 
a  conditional  pardon  to  them,  who  were,  there- 
upon, exi^mined  by  the  Magistrate  as  witnesses. 
They  were  sent  up  to  the  Sessions  Court  as 
witnesses  against  the  other  accused,  who  were 
committed  to  the  Sessions.  In  the  Sessions, 
the  two  persons  denied  that  they  had  been 
taken  as  approvers  and  the  Ses.sions  Judge 
thereupon  placed  them  in  the  dock  along  with 
the  other  accused,  and  called  upon  them  to 
plead  In  the  trial,  the  Sessions  Judge  refused 
to  admit  their  confessional  statements,  but 
admitted  and  read  out  to  the  jury  the  deposi- 
tion given  by  those  persons  as  approvers.  Held, 
that  the  trial  of  the  two  persons,  who  had  not 
been  duly  committed  to  the  Court  was  ultra 
vires.  Held,  also,  that  the  Sessions  Judge 
committed  an  irregularity  in  refusing  to  place 
on  record  their  confessional  statements.  Held, 
further,  that  the  Judge  acted  improperly  in 
having  admitted  their  depositions  as  approvers 
without  having  given  the  other  accused  an 
opportunity  of  cross-examining  them  as  to  the 
truth  or  otherwise  of  the  depositions.  QUEEN 
Empress  v.  Rama  Tevan,  15  M.  352=2 
Weir  153  =  2  Weir  376  =  2  Weir  394. 

(1740)— Ss  193,  288,  327  {  =  Crim.  Pro.  Code, 
1882,  ss.  193,  298,  331)— Conditional  pardon  to 
prisoner — Its  withdrawal — Trial  loith  other 
prisoners— Validity — Statement  and  deposition 
made  by  co-accused  turned  into  approver — Ad- 
missibility against  co-accused — Evidence  Act, 
s.  24. — During  the  preliminary  enquiry  of  two 
persons  on  a  charge  of  murder,  the  Magistrate 
offered  a  pardon  to  one  of  them  under  the  pro- 
visions of  s.  337  of  the  Code  and  the  tender 
having  been  accepted,  her  deposition  was  re- 
corded, and  she  was  sent  up  to  the  Court  of 
I  Sessions  as  a  witness  for  the  prosecution.     In 
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the  Court  of  Sessions,  she  was  the  first  witness 
examined,  and  as  she  deviated  from  the  state- 
ment made  by  her  to  the  Magistrate,  the  Ses- 
sions Judge  stopped  her  examination  and  made 
an  order  that  she  should  be  tried  for  the  cffance 
in  respect  of  which  the  pardon  was  tendered, 
and  placed  her  on  trial  with  the  other  accused 
and  the  trial  proceeded  as  against  both  the 
accused  jointly  and  both  were  convicted.  Held, 
that  her  conviction  was  bad  as  she  was  never 
committed  to  the  Sessions  by  any  competent 
Magistrate  and  as  it  was  unfair  to  put  an 
approver,  whose  conditional  pardon  had  been 
cancelled,  on  trial  along  with  the  other  pri- 
soner, in  the  course  of  whose  tri^l  such  approver 
had  given  evidence.  [F.,  L.B.R.  1893—1900, 
536;  B.,  A.W.N.  1907,  178.]  The  other 
accused  mentioned  supra  was  convicted  upon 
statements  made  by  the  female  accused  to  the 
Magistrate  and  her  deposition  given  before  the 
Magistrate  after  she  was  treated  as  an  approver. 
Eeld,  that  as  her  trial  in  the  absonce  of  any 
commitment  was  bad  in  law,  her  statements 
were  not  admissible  against  the  other  accused. 
Held,  also,  that  her  deposition  was  not  admis- 
sible, because,  if  it  be  treated  as  evidence  under 
s.  288  of  the  Code,  it  ceased  to  be  evidence  as 
soon  as  she  was  withdrawn  ironi  the  witness-box 
and  placed  in  the  dock,  and  as  no  opportu- 
nity was  given  to  cross-examine  her  on  the 
deposition,  or,  if  it  be  treated  as  a  confession,  it 
was  inadmissible  for  the  further  reason  that  it 
was  irrelevant  under  s.  24  of  the  Evidence  Act, 
it  having  been  made  after  the  tender  of  pardon. 
Held,  also,  that  the  confession  of  the  accused 
himself  was,  under  the  circumstances  of  the 
case,  not  a  free  and  voluntary  admission  of  guilt. 
The  conviction  of  this  accused  was  set  aside  as 
there  was  no  other  sufficient  evidence  besides 
those    statements    to    justify    the    conviction. 

Queen  Empress,  v.  jagat  Chandra  Mali, 
22  C.  50.  (15  M.  352,  Com.) 

(1741)— Ss.  193.  337,  339,  477  and  537— 
See  Commitment  to  Sessions  Court,  42 
P.R.  1884.  Cr. 

(1742)— Ss.  193  and  353  —  Validity  of  commit- 
ment when  accused  is  not  present  before  the  com- 
mitting Magistrate— Trial  by  the  Sessions  Court 
on  such  commitment. — Khanan  was  one  of  the 
accused  in  a  riot  case.  He  had  received  a  gun- 
shot wound  in  the  riot,  which  had  incapacitated 
him  from  appearing  either  before  the  commit- 
ting Magistrate  or  the  Sessions  Judge  when  the 
case  against  bis  co-accused  was  tried  and  decid- 
ed. His  name  was,  however,  entered  in  the 
Calendar  and  a  charge  was  framed  against  him. 
The  Sessions  Judge  considered  the  commitment 
valid  and  tried  and  convicted  Khanan  :  Held, 
that  there  can  be  no  commitment  unless  the 
provisions  of  s.  353,  Crim.  Pro.  Code,  have  been 
complied  with.  The  mere  fact  that  a  charge 
was  framed  and  the  accused's  name  was  entered 
in  the  Calendar  does  not  make  the  commitment 
valid.  By  s.  193,  Crim.  Pro.  Code,  a  Sessions 
Judge  can  only  take  cognizance,  as  a  Court  of 
original  jurisdiction,  of  an  oSence,  when  the 
accused  has  been  duly  committed.   Where  there 
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is  no  such  commitment,  he  cannot  try  the  case, 
and  his  proceedings  are  void  and  must  be  set 
aside  as  a  mere  nullity.  KHANAN  v.  CROWN, 
6  P.W.R.  1913,  N.W.F.P.  Cr.  =  260  P.L.R. 
1913. 

(1743)— Ss.  193  and  423  (1)— See  COMMIT- 
MENT TO  Sessions  Court,  a. W.N.  1907, 
178  =  6  Or.  L.J.  7. 

(1744)-S3.  193,  476,  477— See  SESSIONS 
Judge,  Jurisdiction  of.  4  0.  570  =  3  C.L. 
R.  599. 

(1745) -S.  193  (2\--Case— Appeal— Transfer 
of. — The  word  "case"  used  in  s.  193  (2)  of  the 
Code  of  Criminal  Procedure  cannot  be  extended 
to  appeals  or  other  matters,  and  a  Sessions 
Judge  has  no  power  to  transfer  an  appeal  filed 
in  his  Court  to  the  Court  of  the  Assistant 
Sessions  Judge.  EMPEROR  v.  ABDUL  RAZZAK, 
13  A.L.J.  353  =  16  Cr.  L  J.  316  =  28  Ind.  Caa. 
652  =  37  A.  286.  (9  B.  165,  7  A.  661,  F.  2  A.L  J. 
575,  Appl.) 

(1746)— S.    193   (2)— See    SESSIONS  JUDGE, 

Jurisdiction  of,  9  B.  352. 

S.  195  (  =  1882,  s.  195  ;    1872,  ss.  W7,  468, 

469.   470;    1861,    ss.    168,   169,   170,  17f, 
Presideacy  Magistrate's  Act,  1877,  s.  41). 

See  COMPL.AINANT. 
See  COMPLAINT. 

See  Sanction  to  prosecute. 

(1747)— S.  195  (=CH;)i.  Pro.  Code,  1872, 
s.  470) — Sanction  to  prosecute — Duty  of  officer 
granting  sanction. — The  officer  whose  duty  it  is 
to  give  or  refuse  a  sanction  should  consider  and 
determine  whether  or  not  a  prosecution  is 
called  for  in  the  interests  of  public  justice,  and 
it  he  arrives  at  the  conclusion  that  it  is  called 
for,  there  must  be,  in  however  general  terms,  a 
distinct  sanction  for  the  institution  of  the 
proceeding.  HIGH  COURT  PROCEEDINGS, 
3RD  Mar.  1881,  2  Weir  171. 

(1748) — S.  195 — Sanction  to  prosecute— Sup- 
erior Court's  duty  when  there  is  no  prima  facie 
case, — Where  a  sanction  to  prosecute  for  any 
oiJence  specified  under  s.  195,  Crim.  Pro.  Code, 
has  been  granted,  the  superior  Court  should  see 
whether  the  discretion  has  been  properly  exer- 
cised; and  when  there  is  no  prima  facie  case  for 
the  prosecution,  the  sanction  should  be  can- 
celled. JHANDU  v.  CROWN,  40  P.W.R.  1912, 
Cr.  =  13Cr.  L.J.  831  =  17  Ind  Cas.  575. 

(1749)— S.  195— Sanction  under— Nature  of 
proof  to  aivard  sanction — Court's  duty— Object 
of  section. — It  is  not  the  function  of  the  Court 
that  accords  sanction  for  a  prosecution  to  require 
the  same  strictness  of  proof  that  Courts  are 
wont  to  demand  before  they  pronounce  an 
accused  person  to  be  guilty.  The  object  of  the 
provisions  of  s.  195  is  merely  to  prevent  prosecu- 
tions by  private  persons  on  their  own  motion 
and  to  secure  there  being  a  prima  facie  ground 
for  prosecution  by  requiring  the  sanction  of  the 
Court.  Apart  from  the  existence  of  a  prima, 
facie  case  in  cases  where  sanction  to  prosecute  is 
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applied  for,  the  Court  should  pee  if  there  are 
good  grounds  lor  thiuking  that  a  prosecution  is 
necessary  in  the  interests  of  justice.  VEERA- 
RAGHAVASWAMl  NAIDU  v.  BAGAVATULLA 
ViSWANADHAM,  10  M.L.T.  117  =  11  Ind.  Cas. 
790  =  12  Or.  L.J.  446  =  1911  2  M.W.N.  172. 

(1750)— S.  195  —  Sanction  to  prosecute — 
Whether  any  enquiry  is  necesstry  before  sanction 
is  given— Enquiry,  nature  ^  of-  '  Produced," 
vieaning  of  in  cl.  (6). — In  this  case  the  plaintifE 
filed  a  suit  on  a  prouote,  but  withdrew  it;  before 
summons  was  served  on  defendant.  The  defend- 
ant, alleging  that  it  is  a  forged  pro-note  applied 
for  sanction  to  prosecute  him  under  ss-  46:^,  471 
and  475,  I. P.O.  The  District  Judge  granted 
sanction  on  appeal.  Held:  —  Per  Abdur  Rahim,  J. 
— Before  granting  sanction  to  prosecute  under 
s.  195,  Crim.  Pro.  Code,  there  must  be  some 
enquiry  and  the  Court  must  be  satisfied  on 
evidence  that  there  is  at  least  a  prima  facie  case 
for  prosecution.  If  the  suit  had  been  properly 
tried  and  the  pro-note  found  to  be  forged,  there 
would  be  no  need  for  a  fresh  enquiry.  But 
when  it  was  not  so  tried,  sanction  should  not 
be  granted  without  its  being  found,  on  proper 
enquiry  hold  for  the  purpose,  that  there  are 
sufficient  grounds  for  holding  it  to  be  a  forgery. 
(35  C.  820,  R.)  Per  Spencer  {contra]  :  - 
"Produced"' in  s.  195,  cl.  6  of  the  Crim.  Pro, 
Code,  should  be  read  aparo  from  the  words 
"given  in  evidence  "  which  follow.  (22  C 
1004,  S5  G.  820,  D.)  The  section  does  not 
require  any  enquiry  as  a  necessary  antecedent 
to  the  grant  of  sanction.  (20  C.  474,  R.)  Any 
enquiry  under  the  section  need  not  be  a  judicial 
enquirv.  MUTHAVARUPUSESHIAH  v.  GATRAM 
Ramiah,  1911  2  M.W.N.  526  =  13  Ind.  Cas. 
211  =  13  Cr.  L.J.  19.  (6  W.R.  41  Cr.  F)  [R., 
13  Cr.  L  J.  209=  )4  Ind.  Cas.  305=11  M.L.T. 
367 -=1912  M.W.N.  499  =  22  M.L.J.  419  ] 

(1751) — S.  195— Sanction  to  prosecute — Ne- 
cessity for  application  by  some  definite  person. — 
Sanction  under  s.  195  should  be  given  only  on 
an  application  made  for  ic  by  some  person  who 
may  desire  to  complam  of  the  particular  ofience. 
and  whose  ccmplaiut  could  not  be  entertained 
without  such  sanction.  DUEGA  DAS  RUKHIT 
V  Queen-Empress,  27  C  820.  [E.,  9  C.W. 
N,  5^77  =  32  C.  351  =2  Cr.  L  J.  78;  Diss.,  1  M. 
L.T.  47  =  3  Cr.  L.J.  227  =  8  Bern.  L.R.  32.] 

(1752)  — S.  195  —  Sanction  to  prosecute — 
Whether  application  in  writing  necessary — 
Inquiry — Sanction  after  great  length  of  lime  — 
Sanction  under  s  195,  Crim.  Pro.  Code,  should 
ordinarily  be  given  only  on  an  application 
made  by  some  person,  who  may  decide  to  com- 
plain of  any  of  the  particular  'oSences  specified 
in  the  section,  but  whose  complaint  cannot  be 
entertained  without  such  sanction.  (27  C.  820, 
18  A.  213,  20  C.  47,  10  C.W.N.  222,  3  Cr.  L. 
J.  112,  2  C.L.J.  619,  R.)  It  must  be  observed, 
however,  that  8.  195  does  not  expressly  provide 
that  an  application  must  be  made  for  the  grant 
of  sanction.  The  rule  stated  above  may  be 
justified  to  this  extent  that,  before  sanction  is 
granted,  the  Court  must  be  satisfied  that  there 
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is  some  person  who  is  willing  to  avail  him- 
self of  it  and  carry  on  the  prosecution.  An 
application  for  sanction  need  not  be  made  in 
writing  nor  teed  it  be  made  before  an  inquiry 
is  held  under  s  195.  An  application  was  made 
to  a  Munsiff  for  sanction  to  prosecute  under 
98.  209.  210.  193  and  465,  Penal  Code  ;  the 
Munsifi  refused  the  application  on  the  ground 
that  it  was  undesirable  to  grant  sanction  to  a 
private  prosecutor,  and  his  order  was  upheld 
on  appeal.  Held,  that,  in  the  circumstances  of 
the  present  case,  it  would  be  improper  to  grant 
sanction  to  the  private  prosecutor.  RaGU- 
NANDAN  PROSAD  BINGH  V.  RAM  NARAIN 
SINGH,  13  Ind.  Cas.  97. 

(1753)  —  S.  195 — Sajiction  tc  jjrosecute.  Grant 
of — Absetwe  of  application.— The  grant  of  a 
sanction,  under  s.  195  of  the  Cnm.  Pro.  Code, 
does  not  presuppose  application  made  to  the 
Court  to  give  the  sanction.  In  re  S.anGAPPA 
Gadigeppa,  16  Bom.  L.R.  947  =  2  Bono.  Cp. 
C. 265. 

(1754) — S  195 — Sanction  granted  to  one  person 
— Rtght  of  third  person  to  institute  complaint  on 
the  sanction. — It  is  open  to  a  Court  to  entertain 
a  complaint  on  a  sanction  granted  to  a  party 
other  than  the  complainant  under  s.  195,  Crim. 
Pro.  Code,  and  it  does  not  matter  whether  the 
sanction  is  accorded  to  a  particular  person  or  is 
couched  in  general  terms.  In  re  MALLIPADDI 
GOPAYA,  13  Cr.  L.J.  206  =  14  Ind.  Cas.  206. 
(12  M.  47.  F.;  32  C.  351  =9C. W.N.  277  =  2  Cr. 
L.J.  78,  32  C.  469  =  8  C.W.N.  883=1  Cr.  L.J. 
845,  Not  F.) 

(\lbb)  —  S.  \9b— Sanction  to  prosecute  for 
perjury  —  Coyiditional  sanction  —  Legality  — 
Duty  of  Magistrate. — No  sanction  can  be  granted 
of  a  provisional  character  in  case  certain  condi- 
tions are  satisfied  in  the  future.  It  is  the  duty 
of  the  Magistrate  before  granting  sanction  to 
satisfy  himself  that  there  is,  at  the  time  ot  the 
order,  a  prima  facie  case  against  the  party 
concerned.  Re  P.  Muneyya,  36  M.  471  =  22 
Ind.  Cas.  187  =  15  Cr.  L.J.  43. 

(1756)— S.  195— Application  for  sanction  to 
prosecute—  Applicant  failing  to  appear— Dismis- 
sal for  default— Legality— Proper  procedure.— 
Where  an  applicant  for  sanction  to  prosecute 
fails  to  appear  on  the  date  fixed  for  bearing,  an 
order  dismissing  the  application  for  default 
would  be  bad  in  law.  The  application  must  be 
disposed  of  on  the  merits.  RUP  NARAIN  v. 
Maha  DAYAli,  i  PR.  1915.  Cr.  =  l6Cr.  L.J. 
288  =  28  Ind.  Cas.  336.  (.32  B.  203,  22  Ind. 
Cas.  423.  F ) 

(17E7)— S.  195— Civ  Pro.  Cede,  1908,  s.  115 
— Interference  when  its  effect  will  be  to  perpptuate 
wrong  order — Dismissal  in  default. — A  Court 
has  no  power  to  dismiss  for  default  and  non- 
payment of  process  fees,  an  application  made 
under  s.  195  of  the  Code  of  Criminal  Procedure. 
(32  B.  203  =  10  Bom.  LR.  95  =  3  M.L.T.  170  = 
7  Cr.  L.J.  120,  F.).  Where  a  Court  restores  to 
its  file  an  application  so  dismissed,  the  High 
Court  will  not  interfere,  for  the  order  of  restor- 
ation is  the  order  required  to   set  right  what 
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was  done  without  jurisdiction.  MarudapPA 
GOUNDEN  V.  BOMMANNA  GOUNDEN,  15  Cr.L. 
J.  71  =  22  iDd.  Cas.  423. 

(1758) — S.  195  —  Sanction  to  prosexute  — 
Application  made  after-  four  months — Delay, 
ivHelher  excusable.  —  An  application  for  sanction 
to  prosecute  ought  to  be  made  promptly,  A 
delay  of  four  months  is  too  loug.  SaGARMAN 
V.  Emperor,  13  CrL  J.  698  =  26  Ind,  Cas.  14,6. 

(1759)  —  S.  195  —  Sanction  to  prosecute  — 
Delay  m  applying  for  sanction,  effect  of — 
Discretion  of  Court. — Where  an  apphcation  for 
sanction  to  prosecute  is  made  after  great  delay, 
the  Court  may  well  exercise  its  discretion  in 
refusing  the  application.  RAM  BakHSH  v. 
Chhote,  15  Cr.  L.J.  577  =  25  Ind.  Cas.  329. 
(5  Ind.  Cas.  469  =  7  A.L.J.  50  =  11  GcL  J.  140, 
18  A.  203  =  A. W  N.  1896.  31,  R.) 

(1760)— S.  195  (  =  Crtm.  Fro.  Code,  1882, 
s.  195) — Registrar  acting  under  s.  73  of  Act  III 
of  1877,  ivhether  a  ''  Court."— A  Ragisirar 
acting  under  ss.  72  to  75  of  the  Registration 
Act  IS  not  a"Cou[t"  within  the  meaning  of 
the  word  as  used  iu  s.  195.  QQEEN-EmpRESS 
V.  Ram  LALL,  13  A.  141,  A  W.N.  1893,  59. 
(15  M.  133,  Diss.)  [/?.,  10  Gr-L-J.  395  =  3  Ind. 
Cas.  886  =  3  S.L.R.  66.  13  Cr.L.J.  508  =  15  Ind. 
Cas.  652=1912  MW-N.  473  =  vi3  M-L.J.  50.] 

(1761)— S.  195  — Sub- Dipzily  Collector  in 
proceedings  under  Lands  Registration  Act  — 
Jud'cial  proceedings  —  Court  —  Penal  Cede, 
s.  193. — Qucere — Whether  the  proceeding  under 
the  Land  Registration  Act  is  a  "  judicial  proceed- 
ing "  within  the  meaning  of  s.  193,  Penal 
Code  ;  and  whether  the  Sab-Daputy  Collector 
in  that  proceeding  is  a  "  Court  "  within  the 
meanins;  of  s.  195  Crim.  Pro.  Code.  HiRA 
Nand  Ojha  v.  Emperor.  9  C.W.N.  127  [fl.. 
36  M.  72  =  23  M.L.J.  393  =  13  M.L.T.  367  = 
1912  M.W.N.  1012  =  16  Ini.  Cas.  755  =  13  Cr. 
L.J.  723.] 

(1762)— S.  195  (  =  Grim.  Pro.  Code,  1882, 
s.  \'i)b)— District  Registrar  registering  a  docu- 
vient  whose  execution  is  adviitted,  whether  a 
"  Court" — Allhough  it  has  been  held  that  a 
Registrar  acting  under  ss.  72  to  75  of  the  Regis- 
tration Act  is  a  Court  within  the  meaning  of 
s,  195,  it  has  never  b^en  held,  and  there  seems 
no  reason  for  so  holding,  that  a  Registrar  in 
exercising  his  ordinary  functions  of  registering 
a  document,  the  execution  of  whicti  is  not 
denied,  is  a  "Court"  within  the  meaning  of 
s.  195.  Marudayya  Pillai  v.  Ravutha 
Perumal  Pillai,  2  M.L.J.  286.  [R..  13  Cr. 
L.J.  508  =  15  lod.  Gas.  652  =  23  M.L.J.  50  = 
1912  M.W.N.  473.] 

(1763)— S.  195 -Oaths  Act  (X  of  1873),  s.  13 
— Omission  to  record  deposition  as  on  solamn  oath 
or  affirmation  —  J^residency  Court  of  Small 
Causes  enquiry  by  Registrar,  as  to  proper  service 
of  summons,  if  judicial]  proceedings — Sanction 
to  prosecute  for  false  personation  in  service  of 
summons.  —  Before  the  Registrar  of  the  Presi- 
dency Court  of  Small  Causes  at  Oalcutta,  whose 
duty  is  to   enquire  into  the  proper  service   of 


Crim.  Pro.  Code  (Act  Y  of  i&%^)— continued. 

summons  and  to  take  evidence  in  this  behalf, 
it  transpired  that  the  petitioner  in  this  case  by 
false  representation  had  returned  the  summons 
as  properly  served,  and  the  Public  Prosecutor 
at  the  instance  of  the  Chief  Judge  made  an 
application  for  sanction  to  prosecute  the 
petitioner  under  s.  205,  Penal  Code,  which  was 
granted  by  the  said  Registrar  under  s.  J95  of 
the  Crim.  Pro.  Code,  and  upon  a  rule  being 
obtained  to  question  the  propriety  of  the 
sanction.  Held,  that  the  procceedings  before  the 
Registrar  were  judicial  proceedings  and  he  was 
a  judicial  ofiicer,  that  the  sanction  given  by  him 
to  prosecute  was  properly  given,  and  the  fact 
that  it  was  not  stated  in  the  depositions 
recorded  by  the  Registrar  that  they  were  taken 
on  solemn  oath  or  affirmation  was  a  matter 
covered  by  s.  13  of  the  Oaths  Act.  BALCHAND 
V.  Tarak  Nath  Sadhu,  18  C.W.N.  1323.  (14 
B.L.R.  294  P.B.,  16  B.  359,  R.) 

(1764) — S.  195  —  Sanction  for  prosecution 
granted  by  Presidency  Small  Cause  Courts — 
Appeal  lohether  lies  to  the  original  or  the  appel- 
late side  of  High  Court — Statement  that  tioo 
persons  were  partners — Another  statement  that 
one  of  them  stood  surety  to  other  —  Whether 
contradictory.— k.  Bench  of  the  High  Court 
sitting  on  the  appellate  side  has  power  to  hear 
an  appeal  under  s.  195,  Crim.  Pro.  Code,  from 
an  order  granting  sanction  passed  by  the  Chief 
Judge  of  the  Court  of  Small  Causes.  The  power 
of  the  High  Court  to  deal  with  a  sanction 
granted  by  another  Court  comes  within  the 
purview  of  its  appellate  and  not  original 
jurisdiction.  There  is  no  necessary  contra- 
diction between  the  statement  that  two  persons 
were  partners  and  that  one  of  them  stood 
surety  for  the  other's  borrowings.  JAMNA 
Doss  V.  A.  M.  Sabapathy  Chetty,  10  M.L. 
T. 278  =  1911,  2M  W.N.  239  =  12  Ind.  Cas.  521 
=  36  M.  138.     (14  C.W.N.  806,  ii.) 

(1765) — S.  195 — High  Court,  jurisdiction  of — 
Extension  of  the  period  of  sanction  to  prosecute — 
District  Magistrate  wishing  to  take  cognizance 
of  offence  committed  within  his  jurisdiction  can 
move  for  extension  of  period  of  six  months, — 
Held,  that  a  High  Court  has  jurisdiction  to 
pass  an  order  extending  the  period  of  sis  months 
for  which  a  sanction  granted  by  a  Subordinate 
Court  under  s.  195  of  the  Code  of  Criminal  Pro- 
cedure may  remain  in  force,  even  though  such 
order  be  passed  after  the  period  of  six  months 
has  expired  (32  C.  379,  Diss.;  26  M.  190,  26  M. 
480,  F.)  Where  sanction  to  prosecute  under 
s.  195,  Crim.  Pro.  Code,  for  an  ofience  against 
public  justice  has  been  granted  to  a  private 
person  and  the  District  Magistrate  within 
whose  jurisdiction  the  ofience  has  been  com- 
mitted desires  to  take  cognizance  of  the  ofience, 
held,  that  the  latter  can  move  the  Court  to 
extend  the  prescribed  period  of  six  months. 
Held  also,  that  upon  a  complaint  being  filed 
on  the  strength  of  the  sanction  as  it  stands,  it 
will  be  for  the  prosecution  to  satisfy  the  Court 
that  the  sanction  is  not  being  taken  advantage 
of  by  the  District  Magistrate  against  the  wish 
or  without  the  authority  of  the  person  in  whose 
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favour  it  was  originally  granted.  HARI  PADO 
MOZAMDAR  V.  LaCHMI  NARAIN  MARWABI, 
13  0.C.  177  =  15  Ind.  Cas.  967  =  13  Or. L.J.  S51, 
(1766) — S.  1Q5— Sanction  to  prosecute  — 
Failure  to  sptcifTj  offence —  Appellate  Court 
directing  Subordinate  Court  to  rectify  mistake 
in  form  of  sanction  —  Jurisdiction. — Under 
CI.  (6)  of  s.  195  of  the  Crim.  Pro.  Code,  it 
is  open  to  a  Superior  Court  either  to  revoke  or 
grant  a  sanction,  when  such  sanction  has  been 
, given  or  refused  by  the  Subordinate  Couri.  ;  but 
there  is  no  provision  in  the  Lav?  authorising  the 
Superior  Court  to  direct  the  Subordinate  Court 
to  rectify  a  mistake  in  the  form  of  the  sanction. 
Therefore  where  sanction  to  prosecute  was 
.granted  by  a  Sub- Judge  but  he  failed  to  specify 
the  cfience  alleged  to  have  been  committed,  and 
the  District  Judge  on  appeal  sent  the  case  back 
to  the  Sub-Judge  for  an  order  for  sanction  to  be 
drawn  up  in  accordance  with  the  observations 
made  by  the  Judge  in  his  judgment  on  appeal: 
Held,  (1)  that  the  order  of  the  District  Judge 
on  appeal  must  be  vacated ;  (2)  that  the 
sanction  as  granted  by  the  Sub  Judge  not  being 
in  proper  form,  the  application  for  sanction 
remained  undisposed  of.  The  High  Court 
directed  the  Sub-Judge  to  pass  a  proper  order 
on  that  application  by  specifying  the  offence  and 
other  necessary  particulars.  CHANDRA  KUMAR 
Manna  v.  Juqad  Charan  Mondal,  14  Cr.L. 
.J.  65S  =  21  Ind.  Cas.  893. 

(1767)— S.  195— Sanction  refused  by  Sub- 
Judge — Appeal — Divisional  Judge's  power  to 
remand  application  for  fresh  decision — Courts 
of  Sub- Judges  in  Punjab  —Successor' s  power  to 
giant  sanction, — S.  195,  Crim.  Pro.  Code,  only 
enables  the  Appellate  Court  to  grant  sanction 
which  has  been  refused  or  to  revoke  sanction 
which  has  been  granted,  but  che  Divisional 
Judge,  on  appeal  from  a  Sub  Judge's  order 
refusing  sanction,  has  no  power  to  remand  the 
application  for  sanction  for  fresh  decision.  (33 
A.  512,  F.)  A  Sub-Judge's  Court  is  not  a 
permanent  Court  with  a  perpetual  succession  of 
Judges,  and  consequently  a  Court  presided  over 
by  M.L.  (Sub-Judge)  is  not  identical  with  the 
Court  presided  over  by  H.S.R.  orCL-  (Sub- 
Judges),  and  a  Sub- Judge  (M.L  )  has  no  power 
to  grant  sanction  in  respect  of  proceedings 
which  took  place  before  Sub- Judge  (C.L.). 
Mohammad  Ishaq  v.  Muqim-uddin,  7  P.R. 
1913,  Cr.  =  19  Ind.  Gas.  178  =  15  Cr.  L.J.  178 
=  207  P.L.R.  1913.     (25  P.R.  1889,  Cr.  B.) 

(1768)— S.  195 — Magistrate  to  lohoyn  Police 
subordinate. — The  only  Magistrate  to  whom 
the  District  Police  are  "subordinate "  within 
the  meaning  of  s.  195  of  the  Code  is  the  District 
Magistrate.  MOHKHAM  SINGH  v.  KlNG- 
Emperor,  6  O.C.  1. 

(1769)— S.  \95-Offences  under  ss.  19.3,  471, 
Penal  Code — Commuted  in  proceedings  before 
arbitrator — Sanction  to  prosecute  whether  neces- 
sary.— A  Civil  suit  was  decided  between  M  and 
'C  after  reference  to  arbitration,  C  then  lodged 
a  complaint  charging  M  with  oSences  under  ss. 
193  and  471.  Indian  Penal  Code,  alleged  to  have 
■iean  <5ommitted  in  the  proceedings   before  the 
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arbitrator  :  Held  that  sanction  under  s.  195, 
Crim.  Pro.  Code,  was  required  before  a  Courli 
could  take  cognizance  of  such  a  complaint, 
MulaMalv.  CHURANjLal,  3  P.R.  1914,  Cr. 
=  136  P.L.R,  1914  =  15  Cr.  L  J.  358  =  23  lad. 
Cas.  726.  (17  M.L.J.  420,  F.,  6  Cr.  L.J.  160, 
R.) 

(1770) — S.  195 — Sanction  to  prosecute— Per- 
jury and  abetment  of  perjury  during  Police 
investigation — Subsequent  trial  ending  in  convic- 
tion— Sanction  neccssarj/.-— The  applicants  were 
charged  with  having  made  false  statements  and 
abetted  the  making  of  them  during  the  police 
investigation  in  a  theft  case.  The  theft  case  was 
subsequently  tried  by  the  Magistrate  andended 
in  conviction.  The  evidence  collected  during 
the  Police  investigation  was  again  laid  out  before 
the  Magistrate  ;  and  the  applicants  were  on 
chat  evidence  tried  for  oSences  punishable  under 
ss.  193,  and  109,  and  193,  Penal  Code,  without 
obtaining  any  sanction.  Held,  that  the  appli- 
cants could  not  be  tried  in  the  absence  of  a  sanc- 
tion from  the  Court  which  tried  the  theft  case, 
and  before  which  the  evidence,  which  was  siid  to 
have  been  fabricated,  had  been  adduced  In  re 
M.aHADEV  Yadneshwar  Joshi,  14  Bora.  L. 
R.  715  =  17  Ind.  Gas.  63  =  13  Cc.  L.J.  751  =  1 
Bora.  Cf.  Cas.  164, 

(1771) — S.  l^b~Sanction  to  prosecute  — 
Perjury — Oyni-ision  to  specify  false  stat&tnents — 
Revocation  of  sanclicn — Probability  of  conviction 
— Withdrawal  of  suit,  effect  of. — Omission  to 
specify  statements  in  respect  of  which  a  prosecu- 
tion is  sanctioned  is  not  in  itself  a  sufficient 
ground  for  revoking  the  sanction.  The  Court 
before  granting  sanction  must  be  satisfied  that 
there  is  reasonable  probability  of  conviction. 
The  withdrawal  of  a  suit  by  a  plaintiff  cannot 
be  construed  as  an  admission  that  the  note  sued 
on  was  not  executed  by  the  defendants.  It  is 
at  most  an  admission  that  plaintiff  cannot  prove 
execution,  which  is  a  very  different  thing. 
MUTAYA     PlLLAY     V.    MaUNG     SHWE    BON, 

8  Ind.  Cas.  996  =  11  Cr.L  J.  749. 

(1772) — S.  195 — Sanction  for  prosecution — ■ 
Perjury— Excise  Act  (VII  B.C.o/1878).  r.  16— 
License,  nature  of. — Under  the  Excise  Rules,  a 
person  to  whom  a  license  is  granted  is  forbidden 
to  sub-let  his  shop  or  transfer  his  license, 
which  is  a  purely  personal  one,  to  any  other 
person  or  to  allow  any  person  to  sell  liquor  under 
his  license.  A  licensee  under  the  Excisse  Rules 
stated  in  a  criminal  case  that  a  particular  wine 
shop  was  exclusively  owned  by  him,  but  it  was 
found  in  a  Civil  suit  that  he  had  a  partner  : 
Held,  that,  in  making  the  statement,  he  might 
have  unconsciously  deviated  into  the  truth,  and 
it  might  be  that  the  claim  of  the  alleged  partner 
was  without  legal  justification,  and  that  sanc- 
tion to  prosecute  him  for  perjury  should  not  be 
granted.  RAKHAti  CHANDRA  SHAH  v.  DamO- 
dar  shah,  9  Ind.  Cas.  115  =  15  C.W.N.  169  = 
12  Cr.L. J.  11. 

(1773)  — S.  195— Sanction  —  Duty  of  Court 
giving — No  p'ima  facie  case  necessary — Prose- 
cution of  witnesses  by  Appellate  Court  for  giving 
false  evidence. — Where  certain  witnesses  had  no 
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control  over  the  conduct  of  the  case  in  which 
they  gave  evidence  and  had  no  opportunity  to 
combat  the  Sessions  Judge's  inference  from  the 
evidence  admitted  by  him  and  on  which  the 
sanction  was  based,  held  that  the  sanction  for 
prosecuting  them  for  giving  false  evidence  must 
be  revoked.  Napier,  J. — The  proposition  in 
26  Mad.  116  that  a  prima  facie  case  or  a  reason- 
able probability  of  conviction  must  be  apparent 
on  the  evidence  before  the  sanction  is  accorded  is 
evidently  incorrect.  There  is  no  reason  why  the 
Court  to  whom  an  application  for  sanction  is 
made  should  perform  any  of  the  acts  that  will 
fall  within  the  scope  of  the  Magistrate's  duty 
if  sanction  is  accorded,  and  the  case  ought  not 
to  go  to  the  Magistrate  with  the  opinion  of  the 
High  Court  that  there  is  a  prima  facie  case 
against  the  accused.  V.  KRISTNaMMA  v. 
Chitturi  Chinna  Perraju.  17  M.L.T.  15  = 
1915,  M.W.N.  140  =  16  Cr.L.J,  115  =  27  lad. 
Cas.  179.  (41  C.  446,  P.B.;  F.,  26  M.  116  ; 
Diss.,     23M.  210,  i?.) 

(1774) — S.  195  —  Sanction  to  prosecute  for 
giving  false  evidence — Discretion  of  Court — Duty 
of  Court — Prosecution  zvhen  not  desirable. — In 
this  case  the  accused  was  a  girl  of  15  years  and 
the  perjury  alleged  was  in  her  having  made  con- 
tradictory statements  about  her  mother  having 
wordy  quarrels  with  the  man  who  was  keeping 
the  witness.  Held,  that  the  materiality  of  the 
statements  was  only  remote  as  suggesting  a 
motive  for  the  ofience,  and  the  interests  of 
justice  did  not  call  for  a  prosecution  for  perjury 
in  this  case.  Courts  should  exercise  their  dis- 
cretion in  giving  sanction  to  prosecute  for  giving 
false  evidence.  They  should  not  merely  see  that 
there  is  a  good  prospect  of  conviction  but  should 
also  consider  whether  the  circumstances  are 
such  as  to  render  a  prosecution  desirable  in  the 
public  inter3Sts.  Be  NATTAVA  PARAKKUSAM, 
37  M.  564. 

(1775)— S.  195— Sanction  to  prosecute — Police 
officer  or  Suh-Mogiitrate  no  subordinate  of 
Sessions  Judge  —Essentials  to  grant  sanction  for 
contradictory  statements. — To  grant  sanction  for 
prosecution  under  s,  182,  I.P.C.,  neither  the 
Police  ofScer  nor  the  Sub-Magistrate  to  whom 
the  reports  were  sent  is  a  subordinate  of  the 
Sessions  Judge  within  the  meaning  of  s.  195, 
cl.  (7),  Crim.  Pro.  Code.  To  sanction  a  prosecu- 
tion for  an  ofience  under  s.  193,  I. P.O.,  it  is 
necessary  that  a  Court  should  be  empowered 
to  sanction  prosecution  in  respect  of  each  of  the 
statements  said  to  be  contradictory  of  each 
other.       REDDI    RAMA    REDDI     v.     PUBLIC 

Prosecutor  of  Kurnool,  1914  M.W.N. 
793  =  27  M.L.J.  585  =  15  Cr.L.J.   612  =  25  Ind. 

Caa.  524. 

(1776) — S.  195 — Application  for  sanction — 
Contents — Necessity  to  set  out  alleged  false  state- 
ment—Person against  whom  proceedings  are 
taken — Whether  accused  —  Examination  upon 
oath  of  such  person— Impropriety  of  prosecution 
for  offence  under  s.  467  or  s.  476,  I.P.C. — 
Previous  sanction — Not  necessary. — An  applica- 
tion for  sanction  must  set  out  in  detail  the 
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statements  alleged  to  be  false  (a).  The  order  of? 
sanction  should  not  be  a  vague  order  leaving  the 
accused  in  doubt  as  to  the  charge  which  he  will 
be  expected  to  meet,  and  in  the  case  of  a  long 
deposition  containing  statements  alleged  to  be 
false,  it  is  particularly  desirable  that  some  in- 
dication should  be  given  of  the  portions  of  the 
deposition  so  alleged  to  be  false.  As  a  general 
rule,  proceedings  with  a  view  to  the  prosecution 
of  a  witness  for  giving  false  evidence  should  not 
be  taken  until  a  conclusion  has  been  come  to  by 
the  Magistrate,  or  Judge  conducting  the  trial 
in  which  the  false  evidence  is  supposed  to  have 
been  given,  upon  the  evidence  given  therein. 
Although  a  person,  against  whom  sanction 
proceedings  are  begun,  is  not  upon  his  trial  on 
a  criminal  charge,  in  being  required  to  show 
cause  why  he  should  not  be  criminally  propecut- 
ed,  he  is  in  the  position  of  a  person  accused  of 
committing  an  offence.  His  examination,  there- 
fore, should  not  be  on  oath,  nor  should  he  be 
cross-examined,  but  any  questions  put  to  him^ 
should  be  put  with  the  object  of  enabling  him 
to  explain  circumstances  which  appear  to  require 
explanation.  No  sanction  is  necessary  under 
s.  195,  Code  of  Criminal  Procedure,  for  a 
prosecution  under  either  s.  467,  or  s.  476  I.P.C. 
NGA  Tha  Win  v.  Nga  San,  U  B.R.  1913,  Ist 
Qr.,  166  =  14  Cp  LJ.  422  =  20  Ind.  Cas.  405. 
(18  A.  203,  U.B.R.  1907—1909,  Crl.  Pro.  p.  1, 
R.). 

(1777) — S.  195 — Sanction  to  prosecute— False 
charge  made  to  the  Police  at  a  Police  station — 
Penal  Code,  s.  211. — No  judicial  sanction  is 
required  in  order  to  prosecute  a  person  for 
laying  a  false  charge  at  a  Police  station.  There 
is  no  necessity  in  such  a  case  to  hold  a  prelimi- 
nary magisterial  enquiry.  EMPEROR  v. 
Shiekh  AHMED,  13  Cr.L.J.  578  =  15  Ind.  Cas. 
994  =  5  Bur.  L.T.  129. 

(1778)— S.  195— Petial  Code,  s.  211— False 
charge  —  Panchaama,  false  statement  in  — 
Inquiry  made  by  Police  officers — Commitment  of 
case  to  Magistrate — Magistrate  regarding  the 
case  to  be  false, — Sanction  to  prosecute — Sanction 
necessary. — The  petitioner,  a  policeman,  made 
a  panchnama  in  regard  to  an  offence  said  to 
have  been  committed  by  a  certain  Talukdar 
under  the  Indian  Arms  Act.  The  investigation 
into  the  offence  was  made  by  a  village  constable, 
who  sent  up  the  case  to  the  Sub-Inspector,  who 
in  turn  committed  it  to  a  Magistrate.  The 
Magistrate  discharged  the  Talukdar  on  the 
ground  that  the  charge  imputed  to  him  was 
false,  and  held  that  certain  recitals  in  the 
panchnama  were  falsa.  The  Magistrate  then 
made  an  order  directing  the  petitioner's  prose- 
cution under  s.  211,  Penal  Code.  On  appeal, 
the  Sessions  Judge  held  that  the  Magistrate's 
order  amounted  to  sanction  under  s.  195  of 
the  Crim.  Pro.  Code,  but  that  no  sanction  was 
necessary  in  the  circumstance  of  the  case : 
Held,  that,  before  the  petitioner  could  be 
prosecuted,  sanction  was  necessary,  for  (1)  the 
offence  imputed  to  him  was  the  instigation  of 
the  false  charge  against  the  Talukdar,  the 
charge  which  in  the  ordinary  course  of  criminal 
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procedure  took  the  form  of  a  trial ;  and  (2) 
even  though  the  instigation  was  committed  be- 
fore the  proceeding  in  Court  was  begun,  yet  the 
instigation  was  an  act  committed  in  relation  to 
the  proceeding  held  by  the  Magistrate  against 
the  Talukdar.  The  test  for  the  necessity  of  the 
grant  of  sanction  under  s,  195  of  the  Crim.  Pro. 
Code  is  not  the  character  of  the  ofiender  but  the 
character  of  the  offence.  Sanction  is  necessary 
under  the  section,  when  an  ofience  punishable 
under  s.  'ill,  Penal  Code,  is  committed  in  or  in 
relation  to  any  orooeeding  in  any  Court.  In  re 
Khanderao  Yeshwant,  14  Bom,  L.R.  362 
=  13  Cr.  L  J.  527=15  lod.  Cas.  789  =  1  Bora. 
Cr.  C.  125.  [iR.,  1  Bom.  Cr.  C.  164  =  14  Bom. 
L.R.  715  =  13  Gr.L  J.  751  =  17  Ind.  Cas.  63.] 

(1779)  — S.  195 — Sanction  to  prosecute— False 
complaint — Grant  of  B  summary — Penal  Code, 
s.  211. — The  complainant  made  a  complaint  of 
an  ofience  to  a  Magistrate,  who  examined  the 
complainant  and  sent  it  to  the  police  for 
investigation.  The  police  reported  that  the 
case  was  false  and  asked  the  Magistrate's  orders 
to  prosecute  the  complainant.  The  Magistrate 
endorsed  as  follows,  at  the  foot  of  the  report  : 
"  The  case  is  classed  as  B.  You  may  proceed 
against  the  complainant:"  Held,  that  the  order 
passed  by  the  Magistrate  could  not  be  accepted 
as  a  sanction  under  s.  195  of  the  Cnm.  Pro. 
Code.  Emperor  v.  Lallubhai,  14  Bom.  L.R. 
960  =  1  Bora.  Cr.  C.  204  =  13  Cr.  L.J.  835  =  17 
Ind.  Cas.  791. 

(17S0)— S.  195— Penal  Code,  s.  2ll~False 
information  given  to  Police— Order  of  Magistrate 
to  remove  case  from  Police  fUe — Sanction. — 
Where  the  information  given  to  the  Police  was 
reported  to  be  ial^e,  and  the  Magistrate,  in 
consequence,  ordered  the  Police  to  remove  the 
case  from  their  file.  Held,  that,  in  order  to 
initiate  proceedings  under  a.  211,  Penal  Code, 
against  the  informant,  the  sanction  of  the 
Magistrate  was  not  necessary.  BHIMRAJ 
Venkateswaralu  v.  Moova  Bapulu,  13 
Cr.  L.J.  480  =  15  Ind.  Cas.  320.     (7M.  292,  R.) 

(1781)  —  S.  195  —  Sanction  to  proseczde  — 
Letters  Patent,  cl.  10,  proceeding  under  — 
Attoryiey  proceeded  against  making  affidavit — 
Alleged  false  statements  —  Public  Prosecutor 
applying  for  sanction — What  Bench  to  give  sanc- 
tion— Discretion  to  be  free  and  untrammelled 
— Court  to  see  that  no  abuse  of  criminal  justice 
takes  place— Attorneys,  if  can  make  affidavit 
inansiver  to  rule  against  him  under  Court's 
disciplinary poivers — Liability  for  false  statement 
in  affidavit. — A  proceeding  under  cl.  10  of  the 
Letters  Patent  against  the  opposite  party  was 
heard  by  the  present  Bench.  The  application 
failed,  but  the  Court  thought  that  there  were 
matters  in  the  case  which  called  for  further 
inquiry  with  a  view  to  possible  criminal  proceed- 
ings. The  papers  were  placed  before  the  public 
prosecutor  who  applied  under  s.  195  of  the 
Crim.  Pro.  Code  for  sanction  to  prosecute  the 
opposite  party  for  offences  alleged  to  have  been 
committed  by  him  under  ss.  193  and  196  of  the 
Penal  Code,  in  or  in  relation  to  the  proceeding 
under  cl.  10  of  the   Letters  Patent.     Held,  that 
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the  Bench  was  neither  prosecuting  nor  trying  an 
accused,  that  it  was  merely  considering  whether 
the  bar  to  the  cognizance  of  the  alleged  offences, 
should  be  removed  by  according  to  the  required 
sanction,  and  that  under  s.  195  of  the  Crim. 
Pro.  Code,  it  was  this  Bench  alone  that  could 
give  the  required  sanction.  8.  195  is  expressed 
in  the  widest  terms  and  vests  in  the  Court  an 
absolute  and  uoqalified  discretion.  Not  one  jot 
or  one  tittle  can  be  taken  away  from  or  added  to 
the  plain  and  express  provisions  of  the  Legisla- 
ture by  any  decision  of  the  Court,  nor  can  this 
discretion  vested  by  the  section  in  the  Court  be 
orystalised  or  restricted  by  any  series  of  cases, 
and  it  remains  free  and  untrammelled  to  be 
fairly  exercised  according  to  the  exigencies  of 
each  caso.  An  application  for  sanction  is  not 
to  be  conducted  on  the  same  lines  as  the  crimi- 
nal trial  which  may  be  its  sequel.  When  a 
Tribunal  is  invested  by  an  Act  or  by  rules  with 
a  discretion,  without  any  indication  in  the  Act  or 
the  rules  of  the  grounds  upon  which  the 
discretion  is  to  be  exercised,  it  is  a  mistake  to 
lay  down  any  rules  with  a  view  to  indicate  the 
particular  groves  in  which  the  discretion  should 
run.  (29  Ch.  D  50  (58),  54  L- J.  Ch.  762,  52  L- 
T.  395,  33  W.R.  470,  (1897)  P.  89  at  p.  25  ;  66 
L.J.  p.  57,  76  L.T.  330,  45  W.R.  583.  Rel.) 
When  exercising  discretion,  the  Court  will  be 
astute  to  see  that  there  should  be  no  abuse  of 
the  administration  of  criminal  justice.  There- 
fore, no  one  should  be  permitted  to  use  a  psual 
law  merely  to  satisfy  his  own  private  ends  or 
personal  spite.  An  Attorney  can  make  an 
affidavit  by  way  of  answer  to  a  rule  issued  against 
him  under  the  Court's  disciplinary  jurisdiction, 
and  for  a  false  statement  in  the  affidavit,  he  is 
criminally  liable.  MR.  HUME,  PUBLIC  PROSE- 
CUTOR  v.    PORESH   ChUNDER  GHOSE,  15  Cr. 

L.J.  49  =  22  Ind.  Cas.  321=41  C.  446,  S.B. 

(1782) — S.  195 — Sanction  to  prosecute — Penal 
Code,  s.  471 — Forgery — Knoiuledge  of  applicant 
thai  the  document  was  a  forgery — Proof. — 
Before  a  conviction  can  be  had  under  s.  471, 
I.P.C,,  it  is  necessary  to  prove  that  the  accused 
knew  or  had  reason  to  oelieve  that  the  document 
was  a  forgery.  Where,  therefore,  there  is  no 
ground  for  supposing  that  the  accused  had  any 
knowledge  or  belief  as  to  the  forgery  of  a  pro-note 
on  which  a  suit  was  based,  sanction  for  his 
prosecution  cannot  be  given.  RAMASAWY 
Chetty  v.  Maung  Shwe  Bon,  8  Ind.  Gas. 
993  =  11  Cr.  L  J.  749  =  3  Bur.  L.T.  151.  [E., 
11  Cr.  L.J.  749  =  8  Ind.  Cas.  996  =  3  Bur.  L.T. 
152]. 

(1783)— S.  195— Forged  document— Produc- 
tion in  a  proceeding — Person  not  party  to  such 
proceeding —Prosecution  of  such  person —  No 
sanction  necessary. — Where  a  person  was  not  a 
party  to  the  proceedings  in  the  Court  in  the 
casein  which  an  alleged  forged  document  was 
produced,  no  saaction  for  his  prosecution  is 
reqiured.  THE  SESSIONS  JUDGE  OP 
CUDDAPAH  v.  KONDETI  OBALESU,  26  M  L.J. 
220  =  23  Ind.  Caa.  194  =  15  Cr.  L.J.  242.  (25 
M.  671,  F.;  15  C.W.N.  565,  R.;  6  Ind.  Cas.  529,. 
Nat  F.). 
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(1784) — S.  195  —  hisolvency  prcceeding  — 
Official  ass:gnee — Using  forged  docuvipnt  in — 
Sanction  of  Insolvency  Commissioner — Necessity 
— Adjudication  order — Effect — Official  Assignee 
not  a  Court. — Where  the  accused  produced  a 
forged  document  before  the  Official  Assignee 
in  support  of  a  claim,  if.  is  the  sanction  of  the 
Insolvency  Commissioner  which  is  required  for 
the  prosecution  of  the  accused  on  a  charge  of 
using  a  forged  document  as  genuine,  and  the 
sanction  of  the  Official  Assignee  is  not  enough. 
The  Official  Assignee  does  not  become  a  Civil 
Court  merely  because  he  has  a  wide  discretion 
in  deciding  on  claims  of  persons,  alleging  them- 
selves to  be  the  creditors  of  the  insolvent,  or 
because  persons  aggrieved  by  his  orders  have  a 
right  of  appeal  to  the  Court.  The  order  of 
adjudication  doe?  not  transfer  the  proceeding 
from    the    Court    to    the     Official     Assignee. 

Messrs.  w.  a.  beardsell  &  Co  v.  nilgiri 
Abdul  Gunni  Saheb,  11  M  L.T.  391  =  14  Ind. 
Cas.  593  =  13  Cr.  L.J.  241  =  1912  M.W.N.  536 
=  37  M.  107. 

(1785)  — S.  195  (  =  Cri?7i.  Pro  Code,  1882, 
s.  195) — Document  given  in  evidence. — A  docu- 
ment is  given  in  evidence  within  the  meaning 
of  s.  195.  Crim.  Pro.  Code,  when  it  is  handed 
over  by  the  person  tendering  it  to  the  Court, 
though  the  Court  may  reject  it  as  evidence  for 
insufficiency  of  stamp  or  want  of  registration. 
Queen-Empress  v  Nagindas,  Rat.  Un.  Cr. 
G.  242  =  Cf.  Rg,  10  of  1886. 

(1786) — S.  195 — Order  as  to  costs  in  proceed- 
ings under — Legality. — An  order  awarding 
costs  in  proceedings  under  s.  195  is  illegal  and 
must  be  set  aside.  BiSHEN  Das  v.  Rahmat 
Khan,  5  P.R.  1913,  Cr.  =  16  Cr.  L.J.  281  =  28 
Ind.  Cas.  329. 

(1787)  — S.  195— Application  for  sanction  to 
prosecute — Rejection  by  Magistrate — Independ- 
ent applicatio7i  to  Sessions  Judge — Procedure, 
validily  of. — An  application  for  sanction  to 
prosecute  the  complainant,  on  dismissal  of 
complaint,  was  made  to  a  Magistrate,  who 
rejected  it.  Without  preterring  an  appeal  or 
revision,  the  applicant  made  an  original  appli- 
cation to  the  Sessions  .Judge  for  such  sanction. 
The  Sessions  Judge  refused  to  entertain  the 
application.  On  this,  the  application  was 
renewed  in  the  High  Court  under  s.  195.  Eeld, 
that  the  High  Court  could  not  interfere,  as  the 
applicant  had  not  adopted  the  proper  procedure. 
Haebans  Rai  v.  Chunni  Lal  "and  Ram 
Prasad,  25  A.  126  =  A.W.N.  1902,  197. 

(1788)— S.  195  (  =  Crim.  Pro.  Code,  1882, 
s.  195) — Refusal  of  sanction  by  Subordinate 
Magistrate— Power  of  District  Magistrate  to 
entertain  complaint. — A  District  Magistrate  is 
not  precluded  from  taking  cognizance  of  ofiences 
under  s.  193,  merely  because  a  Subordinate 
Magistrate  in  whose  Court  the  evidence  had 
been  given  had  refused  to  give  sanction  to 
prosecute  under  s.  195,  Crim.  Pro.  Code.  It  is 
not  a  necessary  part  of  the  definition  of  the 
word  sanction  that  it  is  a  permission  to 
prosecute  given  to  a  private  person.     As  the 
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sanction  merely  allows  operation  to  the  oridnary 
criminal  law,  it  can,  as  a  matter  of  law,  be 
given  before  any  complainant  or  other  person 
applies  for  it.  In  re  Khemchand,  Rat.  Un. 
Cr.  C.  683. 

(1789) — S.  195 — Forgery,  charge  of — Sanction 
to  prcsecute,  whether  necessary. —  It  is  necessary 
for  a  party  wishing  to  prosecute  upon  a  charge 
of  forgery  committed  in  respect  of  a  document 
produced  in  Court,  to  obtain  sanction  of  the 
Court  under  s.  195  of  the  Crim.  Pro.  Code. 
Hard^o  Prasad  v.  ram  Sarup,  16  Cr.  L  J. 
203  =  27  Ind.  Cas.  763. 

(1790)—  S.  195— Sub-Registrar,  whether  a 
Court— See  ACT  III  OF  1877,  s.  34,  11  M.  3. 

(1791) — S.  195 — Presentation  of  forged  docu- 
ment for  registration — Sanction  of  Sab- Regis- 
trar whether  necessary — See  ACT  III  OF  1877, 
ss.  34,  35  and  41,  12  M.  20L. 

(1792)— S.  195— Sub-Registrar  acting  under 
s.  41,  Registration  Act,  whether  a  "  Court  " — 
See  ACT  III  OP  1977.  s.  41,  10  M.  154  =  2  Weir 
170  =  11  Ind.  Jur.  140. 

(1793)— S.  195— Registrar  whether  a  "Court" 
within  the  meaning  of  section — See  ACT  III  OP 
1877,  ss.  72,  73,  74  and  75,  15  M.  139  =  2  M.L. 
J.  64,  F.B. 

(1794) — S.  195 — Sanction  to  prosecute  for 
forgery  under  s.  82,  Registration  Act,  whether 
necessary— See  ACT  III  OF  1877,  s.  82,  11  M. 
500. 

(1795)— S.  195~See  ACT  XV  OP  1877,  art. 
178,  10  A.  350  =  A.W.N.  1888,  92. 

(1796)— 8.  195— See  ACT  I  OF  1887,  ss.  2 
and  7,  22  C.  176. 

(1797)— S.  195— See  BEN.  ACT  VIII  OF  1385, 
ss.  69  and  70,  17  C.  872. 

(1793) — S.  195 — False  evidence  given  before 
District  Judge  acting  under  s.  22,  Bombay 
Act  III  of  1901 — Sanction  for  prosecution — 
See  Bom.  ACT  III  OF  1901,  s.  22, 15  Bom.L.R. 
45  =  2  Bom.  Cr.  C.  1  =  18  Ind.  Cas.  408  =  14  Cr. 
L.J.  72  =  37  B.  365. 

(1799)— S.  195— See  CRIMINAL  PROCEED- 
INGS, 16  B. 729. 

(1800)— S.  195— See  DISMISSAL  OP  COM- 
PLAINT, 28 C.  251. 

(1801)  — S.   195  —  See    DISTRICT    JUDGE. 

Jurisdiction  of,  16  C  766  F.B. 

(1802)— S.  195— See  FALSE  CHARGE,  7  M. 
292  =  1  Weir  185  =  8  Ind.  Jur.  139. 

(1803)  —  S.  195— Order  of  High  Court  — 
Disciplinary  jurisdiction — High  Court's  power 
to  grant  leave  to  appeal  to  Privy  Council 
against  order  under  cl.  10  of  the  Letters  Patent 
—  Order  granting  leave  to  appeal  whether  may  be 
reviewed  at  instance  of  Puolic  Prosecutor — See 
Letters  Patent— Letters  Patent,  1865, 
Calcutta,  els.  lO,  39,  i5Cr.  L.J.  52  =  22  Ind. 
Cas.  324  =  41  C  731. 
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(1804)— 8.  195— See  LETTERS  Patent- 
Letters  Patent,  Madras,  1865  s.  15, 
1  Weir  787. 

(1S05)— S.  195— Incorrect  statement  in 
answer  to  irrelevant  question — Whether  sanc- 
tion CO  prosecute  may  he  given — Intention — 
Mistake -Effect— See  PenAD  CODE,  s.  193,  72 
P. L.R,  1911  =  14  P.W.R.  1911=10  Ind.  Gas. 
840  =  12  Cr.L.J.  265. 

(1806) — S.  195  —  Magisterial  proceediEgs 
following  police  proceedings  iu  the  same  matter 
— Necessity  for  sanction — See  PENAL  CODE, 
8.  211,  6  L.B.R.  50=13  Cr.  L.J.  565  =  15  lud. 
Gas.  981=5  Bur.  L.T.  HI. 

(1807)— S,  195— Sec  Penal  Code,  ss.  2ii. 
500,  U.B.R.  1897—1901,  Vol.  I.  ^79. 

(1808) — S-195 — Sanction  granted  to  the  agent 
of  landlord  whose  seal  was  counterfeited — 
Validity — Sanction  by  successor  ol  trying 
Magistrate  —  Validity— See  PENAL  CODE, 
s.  471.  16  C.W.N.  6-23  =  15  C. L. J.  509  =  39  C. 
463  =  14  Ind.  Cas.  201  =  13  Cr.L  J.  201. 

(1809)— S.  195— Proceeding  under- Coat- 
See  PEN.'^LCODE,  ss.  471,  511.  13  Ind. Gas.  99. 

(1810)— S.  195— See  PERJURY,  10  CW.N. 
220  =  3  Cr.  L.J.  196. 

(1811)— S.  195— See  Nos.  33.  34,  35,  47,  59, 
■60,  61,  61-a, 73, 136.  1391,  1400,  1543,1644, 
1651, 1654,  1656.  1657,  1658,  1682,  1703, 1711, 
173S,  supra,  and  Nos.  1973,  1974,  2086.  2502, 
2573,  3512.  3813,  4199,  4201,  4202,  4203,  4204 
to  4207.  4215.  4245,  4259,  4294,  4295,  4676, 
4738.  4841,  infra, 

(1812)— S3,  195,  174— See  SANCTION  TO 
PROSECUTE— Conditions  requisite  for 
GRANT  OP  Sanction,  etc.,  5  M.L.T.  855  =  9 

Cr.L.J,  304  =  1  Ind.  Cas.  547. 

(1813)— Ss.  195,  197,  215,  526— See 
Sanction  to  prosecute— Conditions 
requisite  for  grant  of  sanction,  etc, 
8  M.L.T.  205, 

(1814)— Ss.  195.  198,  493— fozoer  of  appellate 
Cotcrt  to  alter  finding . —Theve  are  no  words  in 
s.  423,  limiting  the  appellate  Courc's  right  to 
alter  the  finding  or  prescribing  any  prelimi- 
■naries,  (such  as  a  sanction,  or  a  complaint  by 
a  person  aggrieved),  to  its  taking  cognizance  of 
an  ofieuce  other  than  that  of  which  the  Court 
of  original  jurisdiction  bad  convicted.  On  an 
appeal  from  a  conviction  under  s.  182,  I. P. C, 
the  appellate  Court  is  competent  to  alter  the 
conviction  to  one  for  an  offence  under  s,  500, 
l.PC  ,  notwithstanding  that  there  was  no 
complaint  by  an  aggrieved  person.  EMPEROR 
V.  GuR  Narain  Prasad,  25  A.  537=A,W.N. 
1903,  IOC.   [R.,  3  L.B.R.  232.] 

(1815)— Ss.  195,  198.  476  {==Crim.  Pro. 
Code,  1872,  ss.  467,  468,  469.  ill)  — Trial  for 
offences  against  public  justice— Jurisdiction. — 
The  Magistrate  before  whom  an  offence  under 
s.  193  is  committed  is  himself  competent  to  try 
the  case.  QUEEN  v.  GUR  BakSH,  1  A.  193, 
[Overruled,  1  A.  625,  P.B.] 

(1816)— Ss.  195. 198,  487— See  Magistr.^TE, 
Jurisdiction  op  —  General  Jurisdic- 
tion, 7  M.H.C.  App.  17. 
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(1817)— Ss.  195  and  200-Scope  of  s.  200— 
Duty  of  Presidency  Magistrate  to  record 
evidence  of  authority  from  a  person  prosecutmg 
tmder  sanction  given  to  another. — The  exa- 
mination referred  to  in  s.  200  of  the  Code,  and 
whicb  a  Presidency  Magistrate  is  not  obliged  to 
reduce  to  writing,  is  an  cxaminaiion  of  the 
subjact-matter  o!  the  "complaint,"'  which,  as 
defined  in  s-  4  (hi.  means  the  allegation  that 
some  person  has  committed  an  offence.  Where 
a  pros3cution  is  initiated  by  a  person  acting 
under  the  sanction  given  to  another  person,  the 
Presidency  Magistrate  is  bound  to  place  ou  re- 
cord the  necessary  evidence  of  the  complainant's 
authority  from  that  person,  KALI  KiNKAR 
Sett  v.  Nritya  Gopal  Roy,  8.  C.W.N.  833 
=  32  C.  469.  [D.,  35  C.  141  =  7  Cr.  L.J.  10  =  7 
C.L.J.  49  =  2  M.L.T,  500.] 

(1818)— Ss,  195,  200.  212.  203.  476— Sanca'ow 
to  prosecute — Jurisdiction — Complaint  dismissed 
by  Magistrate  of  first  class — Poioet  of  District 
Magistrate  to  grant  savction — "  Subotdxnate 
Court" — Exammalirin  of  complainant,  nature 
and  necessity  of— Inquiry  and  report  loithout 
sveciHc  examination —  Notice,  when  to  issue — 
Sanction  when  no  application  before  Court  — 
Practice  — Cases  of  imputations  against  Police 
Officers. —  A  Magistrate  of  the  first  class  is  not 
subordinate  to  tbe  District  Magistrate  for  the 
purposes  of  s.  195.  Crim,  Pro.  Codj.  Con- 
sequently, the  District  Magistrate  has  no 
jurisdiction  to  sanction  the  prosecution  of  a 
complainant  in  respect  of  a  complaint  which 
has  been  finally  disposed  of  by  another  Magis- 
trate of  the  first  class,  A  complainant  should 
be  examined  specifically  in  respect  of  his 
complaint  ;  in  the  absence  of  any  such  exami- 
nation, his  complaint  cannot,  in  law,  be  dis- 
missed. Unless  a  complainant  is  duly  examined, 
an  inquiry  and  report  under  s.  202,  Crim.  Pro. 
Code  cannot  be  called  for  and,  if  made,  are 
made  without  jurisdiction  and  cannot  form  the 
basis  of  any  further  action.  A  complainant 
cannot  be  prosecuted,  in  respect  of  a  complaint, 
in  which  he  has  not  been  duly  examined  though 
the  complaint  has  been  dismissed  upon  inquiry 
and  report  ostensibly  called  for  under  s.  202, 
Crim.  Pro.  Code.  A  first  lodged  one  complaint 
and  subsequently  lodged  another.  He  was  never 
examined  specifically  m  respect  of  the  first  com- 
plaint. But  while  being  examined  with  reference 
to  his  second  complaint,  he  incidentally  made 
certain  statements  with  reference  to  the  first 
complaint.  Held  that  there  was  no  proper  exami- 
nation of  A  in  respect  of  his  first  complaint. 
A  notice  calling  upon  a  complainant  to  show 
cause  why  he  should  nou  be  prosecuted  for 
preferring  a  false  charge  ought  not  to  issue, 
until  it  has  been  finally  decided  that  the  com- 
plaint must  be  dismissed  as  false,  S motion  to 
prosecute  should  not  be  aocorded  until  there 
is  an  application  for  sanction  before  the  Court. 
In  cases  where  imputations  are  made  against 
influential  Police  Officers,  a  District  Magistrate 
should,  if  practicable,  retain  the  cases  in  his 
own  hands,  and  should  adhere  to  the  procedure 
laid    down   by  law  with  more   than    ordinary 
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strictness.  The  complainant  himself  should 
be  examined  without  delay  and  should  be 
required  to  produce  his  witnesses  at  the  earliest 
possible  opportunity.  Obiter — 8.  202,  Crim. 
Pro.  Code,  does  not  apparently  contemplate  the 
subordination  of  a  Magistrate  of  the  first  class 
to  the  District  Magistrate.  They  are  both 
Magistrates  of  the  first  class,  and  it  would 
seem  that  the  District  Magistrate,  as  a  Magis- 
trate of  the  first  class,  is  not  competent  to  direct 
another  Magistrate  of  the  first  class  to  make 
inquiry  under  that  section.  Aly  MAHOMMAD 
V.  Emperor,  12  Cr.  L.J.  539  =  12  Ind.  Cas. 
515  =  2.P.R.  1912,  Cr.  =  11  P.L.R.  1912.  (7  P.R. 
1902.  Or.,  44  P.L.R.  1902,9  C.W-N.  199,  2  Cr. 
L.J.  51;  30  C.  92.3,  27  C.  921,  4  C.W.N.  305, 
F.) 

(1819)— Ss    195,  202  and  203— See  SANCTION 
TO    PROSECUTE— Conditions     requisite 

FOR  grant  of  sanction.  ETC.,  2  P.R.  1907. 
Cr.=5  Cr.  L.J.  491  =  49  P.L.R.  1907  =  18 
P.W.R.  1907,  Cr. 

(1820)— Ss.  195,  'lOi— Revision— Practice- 
Matters  not  urged  before  first  Court  of  revision, 
i/  can  be  urgtd  m  viovrng  High  Court — Dis- 
missal of  ccvif.la\nt .  without  recording  reasons, 
bad — Complaint  against  Police  Officer — Govern- 
ment Circular  that  offence  should  be  \nquired 
into  by  first  class  Magistrate — Meaning  of 
Circular — 1/  case  may  be  made  over  to  another 
Magistrate,  that  Magistrate  to  have  jurisdiction 
to  decide  case  finally  and  crier  sanction  for 
"prosecution — Penal  Code,  s.  211 — Sanction  to 
prosecute — Matters  which  are  not  urged  before 
the  first  Court  of  revision,  may  be  urged  in 
moving  the  High  Court.  It  is  an  imperative 
provision  of  law  that  a  Magistrate  shall  briefly 
record  his  reasons  fcr  dismissing  a  complaint. 
There  can  be  no  question  cf  irregularity  where 
the  provisions  of  the  statute  are  imperative  and 
are  directly  disobeyed.  Where  a  Magistrate 
did  not  record  any  reason  for  dismissing  a 
complaint,  but  directed  that  the  complainant 
should  be  prosecuted  under  s.  211,  Penal  Code. 
Held,  that  the  order  of  dismissal  was  without 
jurisdiction  and  altogether  bad,  that  there  must 
be  a  further  inquiry  and  that  there  cannot  be 
any  proceeding  under  s.  211,  Penal  Code,  until 
such  further  inquiry  has  been  made.  No 
Circular  of  the  Government  can  authorize 
Magistrates  to  infringe  or  in  any  way  alter  the 
statute  law.  The  Government  Circular  direct- 
ing that,  when  a  Police  Officer  is  charged  with 
a  serious  ofience.  the  offence  should  be  inquired 
into  at  once  on  the  spot  by  a  Magistrate  of  the 
first  class,  does  not  ruean  that  the  Sub- 
Divisional  Magistrate  may  send  the  case  to  a 
Subordinate  Magistrate  to  hold  a  local  investi- 
gation under  s.  202,  Crim.  Fro.  Cede,  and  then 
afterwards  treat  it  as  if  the  matter  was  still  on 
his  file.  What  the  Circular  means  is  that  an 
experienced  first-class  Magistrate  should  him- 
self hold  the  inquiry,  and  if  he  is  to  depute  it  to 
another  first-class  Magistrate,  the  latter  officer 
should  from  the  first  have  been  seizin  of  the 
case  and  should  investigate  it  and  decide  it 
finally.     An   order  for   the   prosecution  of  the 
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complainant  for  bringing  a  false  case  should  be 
given  by  this  latter  officer  ;  the  fornrer  officer 
who  deputes  the  case  to  the  latter  officer  has  no 
power  to  grant  the  sanction.  ManIRUDDIN 
Sarkar  v.  Abdul  Rauf,  13  Cr.  L.J,  482  =  15 
Ind.  Cas.  482  =  40  C.  41. 

(1821)— Ss.  195  and  203— Sen  SANCTION  TO 

Prosecute— Miscellaneous  Cases,  24  M. 

337  =  2  Weir  251. 

(1822)— Ss.  195,  215,  476— See  SANCTION 
TO   Prosecute  —  Conditions   requisite 

FOR  grant  of  sanction,  ETC.,  L.B.R. 
1893—1900,  377. 

(1823)— Ss.  195,  215,  476— See  SANCTION 
TO    Prosecute— Nature   and   form   op 

SANCTION,  6  A.  38. 

(1824)— Ss.  195,  215,  476,  537— Penal  Cede, 
ss.  196,  471 — Sanction  to  prosecute  given  to 
serishtadar  —  No  applicoAion  tor  sanction — 
Effect  of  sanction — Application  of  s.  537 — 
Defect  in  procedure — Sanction  granted  in 
respect  of  one  offence — Framing  charge  in 
respect  of  another  offence  disclosed  by  facts  — 
Where  there  is  no  application  for  sanction,  the 
proceeding  is  virtually  a  compiaint  and  the 
procedure  enjoined  by  s.  476,  Crim.  Pro.  Code, 
should  be  followed.  Where  sanclion  to  prose- 
cute was  granted  to  a  serishtadar  without  any 
application  and  the  procedure  laid  down  in 
s.  476,  Crim.  Pro.  Cede,  was  not  followed,  but 
the  complaint  against  the  petitioners  was  heard 
and  a  preliminary  inquiry  held,  which  showed 
that  there  was  a  prima  facie  case  against  the 
petitioners.  Held,  that  the  defect  in  the  proce- 
dure in  granting  sanction  was  cured  by  s.  537. 
Though  s.  537  applies  in  terms  to  orders  made 
in  appeal  or  revision  the  principles  contained 
therein  should  guide  Courts  in  dealing  with 
applications  under  s.  215.  Where  the  inquiry 
in  a  case  had  proceeded  far  enough  to  enable 
the  test  required  by  s.  476  to  be  applied.  S.  537 
will  cure  any  defect  not  prejudicing  the  accused. 
Where  sanction  to  prosecute  has  been  granted 
in  respect  of  an  ofience  and  thus  the  bar  to  the 
Magistrate  taking  cognizance  of  the  case  has 
been  removed  by  the  sanction,  the  Magistrate 
may  frame  a  charge  in  respect  of  any  other 
ofience  referred  to  in  s.  195  at:d  which  is  dis- 
closed by  the  facts.  EMPEROR  v.  JHAMANDAS, 
10  Ind.  Cas.  616  =  12  Cr.  L.J.  320. 

(1825)— Ss.     195,    2.30— See    SANCTION    TO 

Prosecute— Who  mat  apply  for   Sanc- 
tion, 4  c.  712. 

(1826)— Ss.  195,  234,  360,  537— See  SANC- 
TION TO  Prosecute— Notice  of  Sanction, 
9  C.L.J.  690  =  13  C.W.N.  942  =  10  Cr.  L.J. 
150  =  36  C.  808  =  2  Ind.  Cas.  697. 

(1827)— Ss.  195  and  235— See  SANCTION  TO 
Prosecute— Conditions  requisite  for 
grant  of  Sanction,  etc.,  17  M.L.J.  559  =  7 
Cr.  L.J.  6  =  3  M.L.T.  113  =  31  M.  43. 

(1828)— Ss.  195.  250,  254— See  SANCTION  TO- 

Prosecute— Nature  and  form  of  Sanc- 
tion, 22  C.  586. 
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(1829)— Ss.  195  and  256  {  =  Crim.  Pro.  Code, 
1882,  ss.  195,  256)— Sanction  to  prosecute— 
Recall  and  cross-examination  of  zoitnesses  for 
prosecution, — On  a  complaint  of  theft  beinp; 
dismissed  as  false,  sanotion  to  prosecute  the 
complainant  under  p.  211,  Penal  Code,  was 
given  by  the  District  Migistrate.  Held,  that  the 
sanction  of  the  Magistrate  who  took  up  the 
complaint  of  the  complainant  was  perfectly 
complete  and  sufficient,  but  that  the  Magistrate, 
who  tried  the  complainant,  acted  illegally  in 
stoppi'ng  the  cross-examination  of  a  witness, 
and  in  refusing  to  allow  the  recall  for  cross- 
examination  of  the  witnesses  for  the  prosacution 
as  soon  as  the  accused  was  formally  charged. 
In  the  matter  of  JAGGAR  NATH  BarAI, 
S.C.  119,  Oudh. 

(1830)— Ss.  195,337,  339— See  FALSE  EVI- 
DENCE, 10 B.  190. 

(1831)— Ss.  195,  366,  367— Order  under 
s.  195— Apiilicability  of  s.  367.— S.  367,  Crim. 
Pro.  Code,  is  not  applicable  to  an  order  passed 
under  s.  195,  as  s.  367  relates  to  such  judg- 
ments as  are  referred  to  in  s.  366,  that  is  to  say, 
to  judgments  in  trials-  In  re  Nagappa  Sat- 
YAPPA,  6  Bom,  L.R.  897. 

(1832)— Ss.  195,  369-See  SESSIONS  JUDGE, 
Jurisdiction  of,  23  B.  50. 

(1833)— Ss.  195,  iOi— Limitation  Act  (IX  of 
1908),  sch.  I,  Art.  154 — Application  for  sanction 
to  prosecute— Proceedings  tinder  s.  195,  cl.  (6), 
whether  iji  nature  of  appeal — Limitation — 
Appeal. — S.  195,  cl.  (6),  of  the  Grim.  Pro.  Code, 
gives  no  right  of  appeal  as  laid  down  in  s.  401 
(13  Ind.  Gas.  1007,  16  C.W.N,  645,  13  Cr.  L.J. 
191,  39  C.  774,  R.)  .  Therefore,  the  provisions 
of  art.  154  of  sch.  I  of  the  Limitation  Act,  1908, 
are  not  applicable  to  proceedings  under  s.  195, 
cl.  (6),  of  the  Crim.  Pro.  Cede.  It  is  a  matter 
of  revision,  and  the  Court  should  deal  with  it  as 
if  there  was  no  limitation  prescribed  for  the 
application.  POCHAY  MiTAY  v.  EMPEROR, 
13  Cr.  L.J.  599  =  16  Ind.  Cas.  167  =  17  C.W.N. 
91  =  40  C.  239. 

(1834)— Ss.  195,  404,  439  (  =  Crim.  Pro. 
Code,  18S2,  ss.  195,  404,  4i39}— Sanction  to  pro- 
secute— No  appeal — Revision  only  possible. — 
No  appeal  lies  from  orders  under  s.  195,  Crim. 
Pro.  Code.  Such  orders  can  be  interfered  with 
only  in  the  exercise  of  the  powers  of  revision. 
Mehdi  Hasan  v.  Tota  Ram,  13  A.  61  = 
A.W.N.  1892,  242.  TF.,  23  B.  50;  Appr.,  40  C. 
239  =  13  Cr.  L.J.  599  =  17  C.W.N.  91  =  16  Ind. 
Cas.  167  ;  R..  35  A.  90  =  11  A.L.J.  11  =  14  Cr. 
L.J.  47-18  Ind.  Cas.  271;  Disc,  26  A.  244  = 
A.W.N.  1904,  10.] 

(1835)— Ss.  195  and  4:07— Courts  to  ivhich 
appeal  ordinarily  lies,  meaning  of . — Held  hy 
the  Pull  Bench,  (Benson,  J.  disssnting). — A 
Magistrate,  who  has  been  directed  and  em- 
powered to  hear  appeals  under  the  provisions 
of  s.  407  (2)  of  the  Crim.  Pro.  Code,  is  not  the 
^' Court  to  which  appeals  ordinarily  lie"  with- 
in the  meaning  and  for  the  purposes  of  s.  195  (7) 
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of  the  Code.  EROMA  VARIARv.  EMPEROR,  26 
M.  556  =  2  Weir  202,  F.B.  [F.,  27  M.  124,  3 
N.L.R.  50  =  5Cr.  L.J.  432.] 

(1836)— Ss.  195  and  407— See  SANCTION  TO 
Prosecute— Who  may  apply  for  S.'VNC- 
TION,  18  M.  487  =  2  Weir  165=  5  M.L  J.  125. 

(1837)— Ss.  195.  407— See  SANCTION  TO 
PROSECUTE— AUTHORITIES  COMPETENT  TO 
GRANT  SANCTION,  ETC.,3N.L.R.  50  =  5  Cr. 
L.J.  432. 

(1839)— Ss  195.  423,  439,  476  (  =  Cri7n.  Pro. 
Code.  1882,  ss.  195,423,  4:39,4:76)— Jurisdiction 
of  High  Court,  in  revison,  to  interfere,  with  the 
orders  of  Subordinate  Courts. — The  High  Court 
is  competent,  in  the  exercise  of  its  powers  of 
revision,  to  interfere  with  an  order  under  s.  476, 
as  also  to  interfere  with  a  matter  in  which  a 
Deputy  Magistrata,  having  tried  a  case,  makes 
an  order  sending  the  record  with  an  invitation 
to  the  District  Magistrate  to  prosecute.  Under 
8.  439,  the  High  Court  has  the  power,  conferred 
on  a  Court  of  Appeal  by  s.  4i23,  to  alter  or 
reverse  an  order  of  the  lower  Court.  KhepU 
Natfi  Sikdar  v.  Grish  Chunder  Muker- 
JI,  16  C.  730.  [F.,  20  C.  349.  Rat.  Un.  Cr. 
C.  895;  R.,  16  A. 80,  26  A.  249.  P.B.,  26  B.  785, 
23  C.  610,  21  M.  124.  F.B.  =  2  Weir  593, 
5  C.P.L.R  78,  9  G.P.L.R.  27  ;  D,,  97  P. L.R. 
1903. 

(1839)— Ss.  195,  423,  except.  1  (d),  435 
(1  to  3),  4.36,  439   (1  to  4).    476— See  SESSIONS 

Judge,  Jurisdiction  op,  20  C.  633. 

(1840)-Ss.  195,  435,  438,  439 -See  SANC- 
TION TO  PROSECUTE — AUTHORITIES  COM- 
PETENT TO  GRANT  SANCTION,  ETC.,  20  M. 
137  =  2  Weir  196,   26  M.  139  =  2  Weir  197. 

(1841)-Ss.  195,435,  476,  478 -See  SANC- 
TION TO  PROSECUTE- AUTHORITIES  COM- 
PETENT TO  GRANT  Sanction,  etc.,  15  M. 
224  =  2  M.L.J.  148  =  2  Weir  174,  15  M.L.J. 
489  =  3  Cr.  L.J.  118. 

(1842)— Ss.  195.  435,  476,  478— See  SANC- 
TION TO  PROSECUTE— WHO  MAY  APPLY  FOB 
SANCTION,  11  Bom.  L.R.  855  =  10  Cr.  L.J.  431 
=  3  Ind.  Cas.  962  =  34  B.  88. 

(1843)— Ss.  195,  435  (1  to  3)— See  SANCTION 
TO  PROSECUTE— AUTHORITIES  COMPETENT 
TO  GRANT  SANCTION,  ETC.,  A.W.N.  1889, 
100. 

(1844)— Ss.  195,  435  (1  to  .3)— See  SANCTION 
TO   PROSECUTE  —  NATURE     AND  FORM   OF 

Sanction,  7  M.  560  =  2  Weir  lao. 

(1845) -Ss.  195,  439— Ciu.  Pro  Code  (190S), 
s.  115—24  £  25  Vict.,  c.  104,  s.  15  —  Order  by 
Civil  Court  refusing  sanction  —  Jurisdiction  of 
High  Court  to  revise  such  order — Prosecution 
undertaken  by  Government — Delay  in  applying 
for  sanction — Effect. — The  opposite  party 
brought  a  suit  for  the  recovery  of  money  in  the 
Couro  of  the  Muosif  which  was  dismissed,  the 
claim  being  found  to  be  false  and  malicious. 
An  application  for  sanction  to  prosecute  the 
opposite   party   was   however   rejected   by    the 
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Munsiff  as  alsc  by  the  District  Judge  in  appeal 
on  the  ground  of  delay  in  making  the  applica- 
tion. Held  (on  an  application  by  the  Local 
Government  against  the  order  refusing  sanction) 
— That  it  was  clear  from  the  decision  of  the  Pall 
Bench  in  Emvfrnr  v.  Har  Prasad,  (17  CW.N. 
647  =  40  C.  477,  F.)  That  the  orders  of  the 
Munsifand  the  Judge  are  not  orders  of  a  Crimi- 
nal Court  and  cannot  therefore  be  revised  under 
s.  489,  Crim.  Pro.  Code.  The  High  Court  how- 
ever, in  the  exercise  of  its  powers  under  s.  115, 
Civ.  Pro.  Code,  and  s.  15  of  the  Charter  Act, 
granted  sanction  for  the  prosecution  of  the 
opposite  parly,  holding  that  the  case  being  in 
substance  a  prossontion  undertaken  by  Govern- 
ment, mere  delay  could  not  be  taken  as 
BUggesting  viala  fides.  DY.  Legal  REMEM- 
BRANCER AND  PoBLic  Prosecutor,  Bihar 
&  Orissa  v.  Ram  Udar  Singh,  19  C.W.N. 
447  =  21  C.L.J.  198  =  16  Cf.  L.J.  286  =  28  Ind. 
Cas.  334. 

(1846)— Ss.  195,  439-Sfe  ACT  V  OF  1S61, 
ss.  5  and  36,  9  P.W.R.  1908,  Cr.  =  7  Cr.  L  J. 
291. 

(1847)— Rs.  195,  439— See  FALSE  CHARGE, 
9  P.W.R.  1908,  Cr.  =  7  Cr.  LJ.  291. 

(1848)— Ss.    195,    439— S?e   SANCTION    TO 

PROSECUTE— Authorities  competent  to 
GRANT  Sanction,  etc.,  a. W.N.  1907,  283  = 
6  Cr.  L.J.  372,  26  A.  1  =  A.W.N.  1903,  171. 
A.W.N.  1908,  273  =  5  A.L.J.  749  =  31  A-  38 
=  9  Cr.  L.J. 39  =  1  Ind.  Cas.  569,  6  O.C  216.  4 
L.B.R.  138  =  7  Cr.  L.J.  416. 

(1849)— Ss.  195,  439— See  SANCTION  TO 
prosecute— Conditions  requisite  for 
grant  of  sanction,  2  p.w.r.  1909,  cr.,  9 

Cr.  L.J.  152  =  37  P.L.R.  1909=-1  Ind.  Cas.  93. 

(1850)— Ss.  195,  439  —  See  SANCTION  TO 
PROSECUTE— REVOCATION  OF  SANCTION, 
23  C.  971. 

(1851)--Ss.  195,  439,  476— See  REVISION- 
GENERAL  PRINCIPLES,  16  A.  80=  A.W.N. 
1894,  9. 

(1852)— Ss.  195,  ¥i&— Witness  giving  false 
evidence — Potvsr  to  conmxt— -Procedure. — S.  476 
does  not  permit  a  Magistrate  to  order  the  arrest 
of  a  witness  who  has,  in  his  opinion,  fabricated 
false  evidence,  with  a  view  to  commit  him  to 
the  Court  of  Sessions.  The  Magistrate,  how- 
ever, must,  if  the  proceeding  before  him  satisfies 
him  that  there  is  ground  for  enquiry  into  ar:y 
offence  referred  to  in  s.  195,  and  if  he  thinks 
that  no  further  preliminary  enquiry  is  neces- 
sary, send  the  case  to  the  nearest  First  Class 
Magistrate.  In  re  ANWARKHA,  3  Bom.  L.R. 
IBS. 

(1853)— Ss.  195,  476— 0#ence  under  s.  211. 
1  P.C. — Sanctio7i. — In  the  course  of  civil  pro- 
ceedings before  the  District  Judge  of  Poona,  it 
appeared  that  a  person  had  committed  an 
offence  under  s.  211,  I, P.O.,  in  the  Court  of  the 
City  Magistrate  of  Poona.  The  District  Judge 
considering  that  there  were  grounds  for  enquir- 
ing into  that  offence,  sent  the  case  under  s.  476 
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Crim-  Pro  Code,  to  the  nearest  Magistrate  of 
the  First  Class.  When  the  Magistrate  proceed- 
ed with  the  case,  it  was  objected  that  he  was 
precluded  by  s.  195  (i),  Crim.  Pro.  Code,  from 
taking  cognizance  of  the  offence,  in  the  absence 
of  the  valid  sanction.  Held  that,  as  there  was 
neither  the  sanction  nor  the  complaint  of  the 
Court  in  which  the  offence  was  alleged  to  have 
been  committed  or  of  the  Sessions  Court  to 
which  the  Court  was  subordinate,  the  offence 
was  not,  according  to  the  express  provisions  of 
s.  195,  Crim.  Pro.  Code,  cognizable  at  that 
stage.  That  the  fact  that  the  District  Court 
and  the  Sessions  Court  were  represented  by  one 
and  the  same  individual  did  not,  in  the  cir- 
cumstances of  the  case,  make  any  difference. 
In  re  Bal  GANGADHAR  Tilak,  4  Bom.  L.R. 
750.  [R.,  28  A.  142  =  A. W.N.  1905,  231  =  ;^  Or. 
L.J.  598.]. 

(1854)— Ss.  195.  476  {  =  Crim.  Pro.  Code, 
1872,  ss.  470,  471)  —  Proceedings  different, — 
There  is  a  distinction  between  a  sanction  given 
under  s.  470  of  the  Crim.  Pro.  Code  and  the 
institution  of  proceedings  by  a  Court  of  its  own 
motion  under  s.  471.     In   the  matter  of  GYAN 

Chunder  Roy  v.  Protab  Chunder  Dass, 
7C.   203  =  8  C  L.R.  267=4  Shonie    L  R.  128. 

[K.,  13  B.  109,  10  M.  232,  F.B.  =  2  Weir  183.] 

(1855)— -Ss.  195  and  476 — Jjidicial  proceed- 
ings— Delivery  of  possessioji  in  execution  of 
decree — Resistance — Jurisdiction  of  Court  pass- 
ing decree  to  direct  prosecution  for  the  resistance. 
— Per  Harrington  and  Henderson,  J  J.,  [Pargiler 
J.  dissenting)  '.—  Delivery  of  possession  of  land 
to  the  decree-holder  by  a  Nazir  in  execution  of 
a  decree  is  not  a  "judicial  proceeding  "  within 
the  meaning  of  s.  476,  Crim.  Pro.  Code,  hut  is  a 
purely  ministerial  act ;  and  when  the  Nazir  is 
resisted,  in  the  course  of  such  delivery  of  posses- 
sion, no  action  can  be  taken  under  s.  476  of 
the  Crim.  Pro.  Code,  directing  the  prosecution 
of  tbe  person  under  s.  476  by  the  Court  execu- 
ting the  decree,  as  such  act  cannot  be  said  to 
have  been  brought  to  its  notice  "  in  the  course 
of  a  judicial  proceeding.  "  Hara  CHAR.>\N^ 
MooKERjEE  v.  King-Emperor.  32  C.  367  = 
9  C.W  N  364  =  1  C  L.J.  161  =  2  Cr.  L.J.  110. 
[Diss.,  14  Cr.  L  J.  624  =  25  M.L  J  593  =  14  M. 
L.T.  512=1913  M.W.N.  1002  =  21  Ind.  Cas, 
672  ;  F.,  35  C.  133  =  7  Cr.  L.J.  159  ;  R-,  40  C, 
477=17  C.L.J.  245=17  C.WN.  647  =  14  Cr.  L. 
J.  197  =  19  Ind.  Cas.  197,  12  C.L.J  618  =  12 
Cr,  L.J.  21  =  8  Ind.  Cas.  1106,  11  Cr,  L.J.  90  = 
5  Ind,  Cas.  257  =  1  P.R.  1910,  Cr.  =  l61  P.L.R. 
1910  =  3  P.W.R.  1910,  Cr.,  13  Cr.  L  J.  1  =  13 
Ind.  Cas  111;  Doubted  d  D.,  lOC.LJ.  450=10 
Cr.  L  J.  564  =  4  Ind.  Cas.  36S  ;  D..  28  A-  89  =  2 
A.L.J.  717  =  A.W.N.  1905,  195,  10  C.W.N.  55.] 

(1856)— Ss.  195  and  476— Order  for  prosecu- 
tion— Poicer  of  successor-in-office  to  make  order 
— "  Court,"  meaning  of. — Held  by  the  Full 
Bench  : — It  is  the  Judge  who  tries  the  case  who 
alone  can  exercise  tbe  summary  power  conferred 
by  s.  476,  and  such  power  is  sxerciseable  only 
at  or  immediately  after  the  conclusion  of  the 
trial  ia  which  the  offence  is  alleged  to  have 
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been  committed.  But  an  application  for  sanction 
to  prosecute  under  s.  195  can  be  made  to  a 
Judge  who  is  the  successor  in  office  of  the  Judge 
who  tried  the  case.  The  expression  "  Court  " 
in  s.  476  means  the  particular  Judge  who  tried 
the  case  and  di^es  not  include  his  successor  in 
office.  Per  Geidt,  J.—S.  476  contemplates  that 
the  desirability  of  prosecuting  the  ofiender  must 
be  present  to  the  mind  of  the  Court  during  the 
proceeding  in  the  course  of  which  the  ofience 
was  committed  or  brought  tothe  Court's  notice. 
It  was  not  intended  that  it"hould  be  suggested 
to  the  Court  by  an  application  made  after  the 
proceedings  had  terminated,  and  passed  beyond 
its  ken.  The  word  "Court"  in  that  section 
need  not,  however,  necessarily  mean  the  same 
judicial  officer.  An  order  under  the  section 
would  be  bad  if  it  were  passed  after  a  long  time, 
even  if  the  presiding  officer  had  remained  the 
same.  Jt  would  not  matter  if  the  actual  order 
be  passed  by  his  successor  in  office,  if  the 
previous  officer  had  left  some  indication  of  his 
opinion  to  order  a  prosecution.  BegU  SinGH 
V.  Emperor, 11  C.W.N  868  =  34  0  551,  F.B.= 

5  C  L  J.  508  =  5  Cr.  L  J.  398  =  2  ML  T.  298.  (9 
C.W.N.  859,  33  C.  193,  11  C.W.N.  119,  R.) 
[Diss.,  32  B.  184  =  10  Bom.  L.R.  28  =  7  Cr.  L. 
J.  35  =  3  M.L.T.  116;  Not   F.,  9  Cr.  LJ.  219  = 

6  A.L.J.  392  =  1  Ind.  Cas.  306,  11  Cr.  L.J.  438 
=  7  Ind.  Cas.  51=7  A.L  J.  991;  F.,  35  C.  114 
=  7Cr.  L.J,  134,  31  M.  140  =  17  M.L.J.  584  = 
3  M.L.T.  79  =  7  Cr.  L  J  54,  10  Cr.  L.J.  158  = 
6  P.R.  1909,  Or.  =  12  P.W.R.  1909,  Cr.  =  104  P. 
L.R.  1909  =  2  Ind.  Cas.  812,  12  Cr.  L.J.  6S  =  9 
Ino.Cas.  389=10P.L,R.  l9ll  =  4  P.W.R.  1911. 
Cr.;  R.,  35  C.  133  =  7  Cr.  L.J.  159,  40  C.  477  = 
17  C.L.J.  245  =  17  C.W.N.  647=14  Cr.L.J.  197 
=  19  Ind.  Cas.  197,  32  M.  49  =  19  M.L  J.  42  =  4 
M.L.T.  404  =  9  Cr.  L.J.  41  =  1  Ind.  Cas.  .597,  14 
C.L.J.  123  =  12  Cr.  L.J.  209  =  15  G.W.N.  691  = 
10 Ind.  Cas.  66,  4  M.L.T.  269  ;  £>.,  4  Bur.  L.T. 
246  =  12  Cr.  L.J.  521  =  12  Ind.  Cas.  289.] 

(1857)— Ss.  195,  4.76— Penal  Code,  s.  211— 
Order  for  prosecution  under  section  on  inere 
Police  report. — A  Magistrate  does  not  exercise  a 
proper  discretion  who,  on  receipt  of  a  Police 
report  that  the  complaint  is  faise,  forthwith 
orders  the  complainant  to  be  prosecuted  under 
s.  211,  I. P.  Code.  The  complainant  should  be 
given  a  reasonable  time  and  full  opportunity  to 
prove  his  case  before  sanction  is  given  for  the 
prosecution,  He  can  then  proceed  under  s.  476, 
Crim.  Pro.  Code,  and  direct  a  prosecution. 
LAL.!!  GOPE  V.  GIRIDHARI  CHOWDHQRY, 
5  C.W.N.  106.  (4  C.W.N.  35  D)  [F.,  37  C. 
250  =  10  CLJ.  564=14  C.W.N.  330  =  11  Cr. 
L  J.  37  =  4  Ind.  Cas.  710;  R.,  2  M.WN.  1911, 
9=10M  L.T.  47  =  21  M.L.J.  795  =  10  Ind.  Cas. 
619  =  12  Cr.  LJ.  323.] 

(1858) — Ss.  195  and  476 — Sanction  to  prose- 
cute whether  can  be  given  for  offences  in  relition 
to  future  proceedings — The  words  "  any  offence 
referred  to  in  s.  195,"  in  s.  476  of  the  Code  do 
not  include  the  manner  in  which  the  offence 
may  have  been  committed  and  mean  "  any 
offence  punishable  under  any  of  the  sections  of 
tha  Penal  Code  mentioned  in    s.  195."  Hence, 
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an  offence  under  s  206  of  the  Penal  Code  may- 
be said  to  be  committed  "  in  relation  to  a 
proceeding  in  Court,"  although  it  is  committed 
not  in  relation  to  a  pending  proceeding  but  in 
relation  to  a  future  proceeding.  DINA  NatH  v. 
KING-EmpEROR,  S  0.  C,  46. 

(1859) — Ss  195  and  476 — Sa7iction  to  prose- 
cute.— The  preliminary  enquiry  referred  to  in 
s,  476  of  the  above  Code  should  be  made  by 
the  District  Magistrate  before  he  orders  the 
prosecution  for  m-vking  a  false  comolaint. 
Maung  Kye  v.  Queen-Empress.  U  B.R. 
1892—1896,  Yol.  I,  26. 

(I860)— Ss.  195,  476—  Sanction  granting, 
revoking  or  refusing  to  grant — Judicial  proceed- 
ing—Competency  of  order  under  s.  476  vjliile 
hearing  appeal  under  s.  195  (6)  —  Sanction  to 
stranger  to  suit.—Tlhe  grant  of  sanction  to 
prosecute,  the  revocation  of  sanction  already 
granted,  and  the  refusal  of  an  application  to 
grant  sanction,  are  all  judicial  acts.  A  District 
Judge,  in  an  appeal  under  sub-s.  (6)  of  s.  195  of 
the  Crim  Pro.  Code,  affirmed  the  order  of  a 
Munsif  and  refused  to  grant  sanction  to  a 
stranger  to  a  suit,  and  at  the  same  time  made 
an  order  under  s.  476.  Held,  that  it  was 
perfectly  open  to  the  Judge  to  take  proceedings 
under  s.  476,  inasmuch  as  the  fact  of  the 
commission  of  an  offence  had  been  brought  to 
his  notice  in  the  course  of  a  judicial  proceeding 
under  sub  s.  (6)  of  s.  195  (16  A.  80,  Diss.  ;  10 
M.  232,  20  M.  383,  23  M.  210,  F.)  BeLd,  also 
that  the  Judge  acted  properly  in  refusing  to 
grant  sanction  to  a  stranger  to  the  suit.  BALA 
PASBAN  KULDIP  LAD  V.    GURWAR    MiSSER, 

13  Ind.  Cas.  111  =  13  Cr.  LJ.  1. 

(1861) — Ss.  195,  ilS— Judicial  proceeding,— 
When  a  case  under  s.  195  of  the  Code  of 
Criminal  Procedure  is  taken  up  to  a  higher 
Court  in  revision,  the  proceedings  in  the  higher 
Court  relating  to  sanction  are  undoubtedly 
judicial  proceedings.  The  function  exercised  by 
the  higher  Court  in  upholding  the  order  of  the 
Court  below  or  reversing  it,  is,  beyond  doubt,  a 
judicial  act.  CHADAMMI  v  LALTA  Pras.AB, 
10  A  L  J.  174  =  34  A.  602  =  16  Ind.  Cas.  525  = 
13  Cr   LJ.  717. 

(183^)  — Ss.  195,  476 — Sanction  to  prosecute — 
Forgery — Incompetence  of  a  Court  to  proceed 
uwier  s.  476,  Crim.  Pro.  Code,  in  proceedings 
under  s.  195 — Circttmstances  for  cancelling  sanc- 
tion-—  Held,  that  a  Court  has  no  jurisdiction  to 
proceed  under  s.  476,  Crim  Pro.  Code,  in  pro- 
ceedings which  have  come  before  it  under  s.  195: 
Held,  further,  that  where  the  injured  party 
fails  to  take  action  under  s.  195,  Crim.  Pro. 
Code,  for  about  a  year  and  half  after  the  case 
had  been  finally  decided  in  his  favour,  and  pro- 
ceedings under  s.  195  also  have  been  dragged 
on  for  a  long  time,  and  two  competent  Courts 
have  declared  the  case  against  the  accused  weak, 
the  order  under  s.  476,  Crim.  Pro.  Code,  is 
liable  to  be  set  aside  and  should  not  be  convert- 
ed into  an  order  under  s.  195  of  the  said  Code. 
PiRTHi  Mad  v.  Crown,  19  P.W  R  1911,  Cr. 
=  12  Cr.  L  J  434  =  11  lad.  Gas.  618.  (6  P.R. 
1909  =  12  P.W.R.  1909,  R.) 
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(1863)— Ss.  195,  ilQ— Sanction  to  prosecute— 
Discretion  of  Court  in  granting  sanction — Evi- 
dence— Affidavits. — Under  s.  195  of  the  Code, 
there  is  a  discretion  vested  in  the  Court  grant- 
ing a  sanction.  The  discretion  must  be  exer- 
cised judicially.  There  must  be  some  ground 
on  which  the  Court  can  act  in  granting  sanction. 
But  it  is  for  the  Court  to  determine,  in  the  exer- 
cise of  its  judicial  discretion,  whether  the  case 
is  one  which  calls  for  an  inquiry  by  a  Criminal 
Court.  The  Code  does  not  say  that  in  granting 
sanction  under  the  section  the  Court  must  take 
evidence.  Under  s.  476  of  the  Code,  the  Court 
before  directing  prosecution,  may  or  may  not 
make  any  preliminary  inquiry.  There  is  no 
sanction  in  the  Code  of  Criminal  Procedure 
which  warrants  the  admission  of  affidavits  as 
evidence  in  proceedings  for  sanction  to  prosecute. 
In  re  Karvirappa  A.  KULKARNI,  li  Bom.  L. 
R.  587  =  13  Cp.  L.J.  689  =  16  Ind.  Cas.*  97  =  1 
Bom.  G.C,  15J. 

(1864)— Ss.  195,  il 6— Magistrate  directing 
prosec7ition  of  loitness  of  his  oion  motion — Effect 
of  order— Revision  —  Pe.riury  —  Contradictory 
statements  explainable — Penal  Code,  s.  193. — 
The  Chief  Court  has  power  to  revise  orders 
passed  under  s.  476,  Grim  Pro.  Code.  (5  P.R. 
1908,  Cr.  =  103  P.L.R.  1908  =  7  Cr.  L.J.  231. 
F.)  Where  a  Magistrate  of  his  own  motion 
directs  the  prosecution  of  a  witness  for  perjury, 
he  acts  under  s.  476,  Crim.  Pro.  Code.  B  pur- 
chased certain  property  from  A  who  subsequently 
sold  it  to  C.  C.  brought  a  complaint  of  cheating 
against  A.  In  the  course  of  proceedings  in  the 
case,  B  appeared  as  a  witness.  In  his  examina- 
tion-in-chief he  stated  that  no  othsr  bargain 
took  place  in  hie  presence.  In  cross-examina- 
tion he  stated  that  A  and  C  were  bargaining  in 
his  presence :  Held,  that  the  statement  in 
croas-oxamination  did  nob  necessarily  imply 
that  B  knew  that  another  bargain  had  been 
duly  made,  and  that  his  explanation,  that  no 
bargain  was  actually  eSected,  though  negoti- 
ations were  going  on,  was  per  se  plausible  ;  his 
prosecution  therefore,  for  perjury  was  not 
admissible.  EMPEROR  v.  Barkat  RAM,  158 
P.L.R  1911  =  10  Ind.  Cas.  121  =  12  Cr.  L.J. 
216  =  38  P.W.R.  1911. 

(1865)— Ss.  195,  i76— Sanction  to  prosecute— 
Complaint  to  a  District  Registrar — Enquiry  held 
departmentally —  Judicial  proceedings  —  Penal 
Code,  ss.  182,  211-— Where  a  person  madea  com- 
plaint to  a  District  Registrar  against  the  conduct 
of  a  subordinate  officer,  a  Sub-Registrar,  alleging 
that  the  latter  had  misappropriated  a  sum  of 
money  paid  to  him  on  account  of  fees  for  a 
commission,  and  tbo  District  Registrar  after 
holding  a  departmeatal  enquiry  was  satisfied  as 
to  the  falsity  of  the  complaint  and  made  a 
report  to  himself  as  District  Magistrate,  and  in 
this  latter  capacity  passed  the  following  order  : 
"  Read  report  of  District  Registrar,  Prosecution 
of  EB.  under  ss.  211  and  182,  Penal  Code, 
sanctioned.  Summon  E.B.,  ss-  182  and  211. 
Penal  Code."  Held,  it  was  not  clear  from  the 
record  whether  the  District  Magistrate  purport- 
ed to  act  under  s.  195  or  a.  476  of   the    Grim. 
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Pro.  Code.  If  he  purported  to  act  under  s.  195 » 
then  the  sanction  would  be  without  jurisdiction 
as  to  s.  182,  Penal  Code,  inasmuch  as  he  was 
not  the  public  officer  concerned  or  the  public 
officer  to  whom  he  was  subordinate  ;  and  so  fat 
as  the  sanction  related  to  s.  211,  Penal  Code,  it 
was  equally  without  jurisdiction,  as  there  was 
no  oSence  committed  in  or  in  rplation  to  any 
proceedings  in  Court.  Nor  could  the  District 
Magistrate  take  action  under  s.  476,  Crim.  Pro. 
Code,  as  the  alleged  oSence  or  onences  cannot 
be  said  to  have  been  committed  before  him  or 
brought  under  his  notice  as  a  Court  in  the  course 
of  a  judicial  proceeding.  ELAHI  BUX  v.  KlNG- 
Emperor,  11  C.L  J.  111  =  5  Ind.  Cas.  721. 

(1866) — Ss.  195,  476 — Sanction  to  prosecute — 
Grant  of — Police  report — Findings  in  previous 
case — No  vreliminary  enqiviry  —Legality  of  sanc- 
tio7i — Interference  by  Higli  Court  with  orders 
granting  sanction — When  to  be  made — Discre- 
tion of  subordinate  Courts — Not  to  be  interfered 
loith—Interference  by  way  of  third  appeal- 
When  to  be  exercised. — Where  a  Sub-Magistrate 
doubting  the  truth  of  the  complaint  presented 
by  the  petitioner  which  was  put  in  at  a  late  stage 
and  appeared  to  be  intended  as  a  counter-charge 
to  the  charge  of  stabbing  which  was  then  pend- 
ing against  the  petitioner,  referred  the  com- 
plaint to  the  Police  for  investigation  who,  after 
waiting  till  the  petitioner  was  convicted  on  the 
stabbing  charge,  referred  the  complaint  as  false, 
and  where  another  Sub-Magiatrate,  who  was  the 
suocepsor  in  office,  thereupon  dismissed  the 
complaint  under  s.  203,  Crim.  Pro.  Code,  and 
granted,  without  holding  a  fresh  inquiry  but 
after  making  reference  to  the  order  dismissing 
the  complaint,  sanction  under  s.  195,  Crim.  Pro. 
Code,  to  prosecute  the  petitioner  for  preferring 
a  false  complaint,  on  the  ground  that  the 
charge  was  a  mere  concoction  to  meet  the 
charge  of  stabbing  of  which  he  was  convicted. 
Held  that  the  Magistrate  was  right  in  granting 
the  sanction  (10  M.  232,  P.B.,  Expl.)  S.  195 
(6),  Crim.  Pro.  Code,  which  relates  to  sanction 
for  certain  offences  "  committed  in  or  in  relation 
to  any  proceedings  in  any  Court  "  does  not  say 
by  which  considerations  the  Court  is  to  be 
guided,  nor  does  it  prescribe  as  indispensable 
that  the  Court  should  hold  a  fresh  inquiry  and 
take  evidence  for  the  complainant  before  grant- 
ing sanction,  a  proceeding  which  would  be 
quite  unnecessary  iu  oases  where  the  Court 
has  a  knowledge  of  the  facts  in  the  course  of  the 
proceeding  in  or  in  relation  to  which  the  offence 
isallegedtohave  beenoommitted.  {Per  Wallis,J. 
A  preliminary  inquiry  is  not  essential  in  all 
oases  where  the  Court  grants  sanction  under 
s.  476,  Crim.  Pro.  Code.  Under  s.  195,  Crim. 
Pro.  Code,  in  which  there  is  no  reference  to  '  a 
preliminary  inquiry'  such  an  inquiry  is  unneces- 
sary (34  A.  267,  26  M.  592,  22  M.L.J.  419, 
R.)  {Per  Sadasiva  Iyer,  J.).  The  High  Court 
ought  not  to  interfere  with  the  discretion  of  the 
subordinate  Courts  in  the  matter  of  the  grant 
of  sanction,  unless  there  is  some  prima  facie 
strong  ground  for  holding  that  there  is  no 
reasonable  probability  of  having  a  conviction  oa 
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the  sanction,  or  that  it  is  otherwise  inexpedient 
to  award  the  sanction  on  the  facts  of  the  par- 
ticular case,  or  that  the  party  against  whom  the 
sanction  was  given  was  probably  innocent.  (34 
A.  267,  26  M.  592,  22  M.L.J.  419,  R.)  {Per 
Sadasiva  Iyer,  J.)  Though,  in  sanction  matters, 
a  party  has  a  right  to  come  up  on  a  sort  of 
third  appeal  to  the  High  Court,  such  peti- 
tions by  way  of  third  appeal  should,  as  a 
matter  of  course,  be  rejected  unless  the  record 
show  not  merely  a  technical  illegality  or  irregu- 
larity but  that  a  palpably  innocent  man  is 
sought  to  be  prosecuted  out  of  private  grudge 
by  his  enemies.  {Per  Sadasiva  Iyer,  J.)  When 
the  Crim.  Pro,  Code  says  in  s.  195,  cl.  G,  that  a 
sanction  given  may  be  revoked  by  the  appellate 
authority,  it  cannot  be  said  that  it  was  intended 
that  the  higher  authority  was  bound  to  revoke 
the  sanction  whenever  some  irregularity  or 
even  illegality  is  shown  in  the  proceedings  of 
the  lower  authority  giving  sanction.  In  re 
Narayana  NADAR.  26  M.L.J.  486  =  23  Ind. 
Cas.  479  =  15  Cr.  L.J.  271. 

(1867J  — Ss.  195  and  476— See  COMPLAINT— 
WHAT  IS,  AND  "WHO  SHOULD  INSTITUTE,  L, 
B.R.  1893—1900,  388. 

(1868)— Ss.  195,  i76—See  COURT  PEES,  5 
B.H.C.  Cr.  104. 

(1869) -Ss.  195,  476— See  DISCHARGE  OF 
ACCUSED,  5  B.H.C.  Cr.  41. 

(1870)— Ss.  195.  476— See  FORGERY.  12  B, 
36,  Rat.  Un.  Cr.  C.  83,  12  P.R.  1837,  Cr. 

(1871)— Ss.  195,  476— Complaint  by  person 
not  party  to  the  case — Dt.  Magistrate  allowing 
prosecution  for  false  evidence — Legality — See 
PENAL  CODE,  s.  193,  13  P.W.R.  1913,  Cr.= 
68  P. L.R.  1913  =  18  Ind.  Cas.  667  =  UCf.  L. 
J,  107. 

(1872)~Ss.  195,  476— OSence  under  ss.  471 
and  474,  I, P.O.,  committed  in  course  of  pro- 
ceedings in  rent  suit — Sanction  whether  neces- 
sarv— See  PENAL  CODE,  ss.  471,  474,  19  C. 
W.N.  125. 

(1873)— Ss.  195,  476— See  PRACTICE  AND 
Procedure,  4  N.W.P.  86. 

(1874)— Ss.  195,  476,  90,  342  {=Crim.  Pro. 
Code,  1861,  ss.  171,  21^)— Reference  to  Magis- 
trate for  investigation — Power  of  the  latter  to 
transfer  case. — When  a  Civil  or  Criminal  Court 
sends  a  case  for  investigation  to  a  Magistrate 
under  s.  171,  Crim.  Pro.  Code,  the  Magistrate 
to  whom  the  case  is  sent  must  himself  hold  the 
investigation.  HIGH  COURT  PROCEEDINGS, 
lOTH  NOV.  1870,  6  M.H.C.  App.  2. 

(1875)— Ss.  195,  476,  90  and  342— See  MAGIS- 
TRATE, JURISDICTION  OF,  6  M.H.C.  App.  41. 

(1876)— Ss.  195,  476,  202,  iS9— Complaint 
before  District  Magistrate — Transfer  for  inquiry 
without  examining  ccmplainanl — Irregularity — 
No  application  for  sanctio7i — Order  purporting 
to  be  made  under  s.  195— Irregularity — Proper 
course — S.  476,  Crim.  Pro.  Code — Prejudice — 
Right  to  object  by  way  of  appeal — No  revision. — 
The  sending  by  a  District  Magistrate  of  a 
complaint  for  inquiry  to  a  Sub-Divisional 
Magistrate  without  examining  the  complainant 
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is  an  irregularity  contrary  to  the  provisions  of 
8.  202,  Crim.  Pro.  Code.  Where  the  complaint 
was,  on  consideration  of  the  proceedings  of  the 
Sub- Divisional  Magistrate,  found  to  be  false  by 
the  District  Magi^-trate,  it  was  open  to  him  to 
proceed  thereupon  on  application  under  s.  195, 
Crim.  Pro.  Code,  In  the  absence  of  such  an 
application,  his  order  purporting  to  have  been 
made  under  s.  195  could  not  be  upheld.  The 
proper  course  for  him  would  have  been  to 
have  proceeded  under  s.  476,  Crim.  Pro. 
Code.  Where  the  applicant  did  not  appeal 
against  the  order  purportmg  to  have  been  made 
under  s.  195  and  the  trial  appears  to  have 
advanced  to  a  late  stage,  it  may  be  open  to  the 
applicant  to  raise  the  question  of  prejudice  by 
way  of  appeal  in  case  of  conviction,  but  it  can- 
not be  interfered  with  by  way  of  revision  under 
s.  439,  Crim.  Pro.  Code.  CROWN  v.  NathU 
wd.  MAHAR,  8  S.L.R.  21  =  15  Cr.  L.J.  662  = 
25  lad.  Cas.  990. 

(1876-a)— Ss.  195,  476,  435,  5B7— Proceedings 
under  s.  195 — Previous  notice  or  independent 
inquiry,  whether  necessary  prior  to  such  proceed- 
ings— Sanction  to  prosecute— Omission  to  address 
the  same  to  a  particular  person  or  to  mention 
time  and  place  of  offence— Illegality — Court 
receiving  informMion  on  police  report — Offence 
not  committed  in  course  of  judicial  proceedings — 
Grant  of  sanction  under  s  476 — Illegality — No 
jurisdiction — Calling  up  records  under  s.  435— 
Knoioledge  of  offence  thtreafler— Insufficiency  to 
give  jurisdiction  to  act  under  s.  476—  Notice  of 
offence  prior  to  action  under  s.  ^16— Necessity, — 
S.  195,  Crim.  Pro.  Code,  does  not  require  a 
Magistrate  to  give  any  notice  to  the  accused  or 
hold  any  independent  inquiry  before  giving 
sanction.  (12  C.  58,  18  A.  358,  10  M.  232,  26 
M.  592,  D.)  No  doubt,  a  Court  acting  under 
s.  195  (6)  is  competent  to,  and  in  a  proper  case, 
should  give  notice  and  make  inquiry  before 
granting  sanction.  (i6  C  661,20  M.  339,  19 
C.  345,  R.i  And,  in  some  cases,  the  failure  to 
give  notice  might  be  a  sufficient  ground  for 
revoking  sanction.  (23  M.  210,  R.)  A 
sanction  for  prosecution  which  is  not  address- 
ed to  any  one  in  particular,  and  does  not, 
as  far  as  practicable,  specify  the  Court  cr 
other  place  in  which,  and  the  occasion  on  which, 
the  ofience  was  committed,  is  not  a  legal 
sanction  under  s.  195,  Crim.  Pro,  Code.  Where 
a  District  Magistrate  directed  under  s,  476,  Crim. 
Pro-  Code,  the  prosecution  of  the  applicant  for 
an  ofience  which  was  neither  committed  before 
him  nor  brought  to  his  notice  in  the  course  of  a 
judicial  proceeding,  but  only  by  means  of  a 
police  report,  lield  that  the  proceedings  of  the 
Magistrate  were  illegal  and  ought  to  be  set  aside. 
(25  M.  61,  34  0.  551,  32  M,  49,  31  M.  140,  32 
B,  184,6  A.L.J.  392,  8  A  L.J.  240,  R.)  Such 
illegality  cannot  be  cured  by  s.  537,  Crim. 
Pro.  Code.  In  respect  of  an  ofience  already 
notified  to  him  extra-judicially,  he  could  not 
have  jurisdiction  to  proceed  under  s,  476,  Crim. 
Pro.  Code.  The  calling  up  of  a  record  under 
s.  435,  Crim.  Pro.  Code,  is  not  a  'judicial  pro- 
ceeding' from  which  jurisdiction  to  act  under 
s.  476  could  be  obtained.  (15  M.L.J.    489,  F.; 


1731  THE  ALL  INDIA  DIGEST. 


1732 


Grim.  Pro.  Code  (Act  V  of  i898)— continued. 

25  M.  659,  R.)  A  Court  cannot  take  action 
under  s;  476,  for  the  purpose  of  obtaining  notice 
of  an  ofience  to  be  dealt  with  under  that  section. 
It  must  have  such  notice  before  it  can  legally 
make  any  inquiry  under  that  section.  GOPAL 
V.  Emperoe.  IIN.L.R.  36  =  16  Cr.  L.J.  289  = 
28  Ind.  Cas.  513. 

(1877)— Ss.  195,  476,  487  (  =  Crim.  Pro-  Code, 
1882,  ss,  195,  476,  ^87)— False  evidence,  offence 
of,  commuted  before  a  Sessions  Judge  —  His 
jiirisdiction  to  try  offence. — Where  a  Sessions 
Judge  directed  the  trial  of  a  person  for  the 
oSence  of  giving  false  evidence  committed  in 
the  course  of  a  judicial  proceeding  before  him 
of  a  criminal  nature,  he  cannot  try  the  case 
himself.  QqeEN-EmPRESS  v.  MAKHDUM,  14 
A.  354  =  A.W.N.  1882,  32.  (A  W.N.  1887,  139. 
D.)  [R.,  U.B.R.  1897—1901,  Vol-  I,  127.] 

(1878)— Ss.  195  and  ill— Scope  of  s-  ill- 
Procedure  to  be  observed  under  the  section — 
necessity  for  framing  a  charge- — S.  477  is  an 
empowering  section,  and  authorises  a  Court 
of  Session,  when  an  offence  referred  to  in  s.  195, 
Crim.  Pro.  Code,  has  been  committed  before  it 
or  brought  under  its  notice  as  mentioned  in  the 
section,  to  charge  the  offender  and  to  commit, 
or  admit  to  bail  and  try  him  upon  its  own 
charge.  The  word  "  may  "  in  s.  477  ought  not 
to  be  read  as  "  must."  Having  regard  to  the 
phraseology  of  the  section,  if  a  Court  of  Sessions 
proceed  to  take  action,  under  s.  477,  it  must,  ia 
the  first  instance,  frame  a  charge  so  as  to  enable 
the  accused  to  know  the  nature  of  the  ofience 
he  is  alleged  to  have  committed.  After  framing 
the  charge  the  Sessions  Court  may  then  either 
commit  the  accused  for  trial  upon  a  charge  so 
framed,  or  admit  him  to  bail  for  the  same 
purpose.  REILT  v.  KING-EMPEROR,  28  C.  434 
=  5  C.W.N.  609. 

(1879)— Ss.  195,  477  (  =  Cnw.  Pro.  Code. 
1882,  ss.  195,  ill)—Poti}er  of  Sessions  Court 
regarding  offences  mentioned  in  s.  195,  commit- 
ted before  itself.— S.  477,  Crim.  Pro.  Code, 
enacts  that  the  person  charged  shall  be  com- 
mitted for  trial,  or  held  to  bail  to  take  his  trial, 
on  the  charge,  and  not  that  the  Court  of 
Sessions  shall  try  offences  referred  to  in  s.  195 
committed  before  itself  summarily,  A  trial 
and  conviction  for  having  given  false  evidence, 
as  soon  as  the  trial  before  the  Court  of  Sessions 
was  concluded,  without  giving  the  accused  a 
lair  opportunity  to  prepare  his  defence  was  held 
to  be  bad  as  the  irregularity  occasioned  a  failure 
of  justice.  Qdeen-Empress  v.  Behari,  S.C. 
303.  Oadh. 

(1880)— Ss.  195,  478— Scope  of  sections  dis- 
tinguished,— It  is  not  permissible  to  a  Court  to 
hold,  in  the  course  of  the  same  proceedings,  a 
dual  kind  of  enquiry,  one  under  s-  195,  and  the 
other  under  s-  478-  Proceedings  uuder  s.  195 
are  distinct  from  those  under  s.  478.  The 
former  are  of  a  summary  character,  and  a  Court 
proceeding  uuder  the  section  is  not  bound  to 
hold  an  enquiry.  In  the  case  of  the  latter,  the 
enquiry  has  to  be  as  nearly  as  possible  under 
ch.  XVIII  of  the  Code.  In  re  SiTA  RAM 
Bhivrambhat,  6  Bom.  L.R.  578. 
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(ISSD— Ss.  195,  478  {  =  Crim.  Pro.  Code, 
1882,  ss.  195  and  i78)- False  document  filed 
in  Court  butnot  given  in  evidence — Commitment 
for  trial. — The  words  '  any  such  offence  '  in 
s.  478  mean  an  offence  referred  to  in  s.  195,  and 
not  an  offence  qualified  by  the  circumstances 
under  which  it  is  committed,  that  is,  as  descri- 
bed in  cl.  (c)  of  sub-s.  (1)  of  s.  195,  by  a 
party  to  any  proceeding  in  any  Court,  in 
respect  of  a  document  given  in  evidence  in  such 
proceeding.  Where  a  Munsif,  suspecting  that 
a  certain  document  filed  in  a  suit  pending 
before  him,  but  not  given  in  evidence,  had  been 
tampered  with,  held  an  enquiry  and  committed 
the  petitioner  for  trial  by  the  Court  of  Sessions, 
held,  that  it  was  a  proper  commitment  under 
s.  478  of  the  Code.  AKHIL  CHANDRA  SEN  v. 
Queen  Empress,  22  C.  1004.  [F.,  37  C.  250 
=  14  C.W.N.  330  =  10  CL  J.  564  =  4  Ind.  Cas. 
710  =  11  Cr.  L.J.  37;  R..  15  C.WN.  565  =  9 
Ind.  Cas.  577  =  12  Cr.L.J.  JOl,  13  Cr.  L.J.  19 
=  13  Ind.  Cas.  211  =  2  M.W.N.  1911,  526.] 

(1882)— Ss;  195,  480,  482  and  537— See 
Contempt  of  Court,  15  M.  131  =  2  Weir 
605  =  1  Weir  218. 

(1883)— Ss.  195,  487  {  =  Crim.  Pro.  Code, 
1882,  ss.  195  and  iQl ) —Competency  of  Magis- 
trate to  try  offence  under  s.  173.  Penal  Code,  in 
contempt  of  his  own  authority. — Ss.  487  and 
195,  Crim.  Pro.  Code,  prohibit  a  Magistrate 
from  trying  an  offence  under  s.  173,  Penal  Code, 
committed  in  contempt  of  his  own  authority. 
In  re  Ananta  Kernaya,  1  Weir  80. 

(1884)— Ss.  195,  487,  537  — See  SANCTION  TO 

Prosecute— Conditions  requisite  for 

GRANT  OP  sanction,  ETC.,  27  C.  452  =  4C.W. 

N.  594. 

(1885) — Ss-  195,  495 — "  Any  person,"  ^neaning 
of — Absolute  stranger —  Sanction — Applicant 
actuated  by  personal  grudge, — One  U  applied 
for  and  oblained  the  sanction  to  prosecute  M 
on  the  charge  of  perjury.  U  filed  a  complaint, 
upon  which  certain  witnesses  were  examined. 
Then  A  applied  to  the  Magistrate  asking  for 
permission  to  continue  the  prosecution  of  M  on 
the  ground  that  U  had  colluded  with  M  and 
was  unwilling  to  go  on  with  the  prosecution. 
M  also  applied  the  same  day  stating  that  U  was 
unwilling  to  continue  the  prosecution  and 
opposing  A's  application.  It  appeared  that  A 
was  then  engaged  in  a  civil  litigation  against  M 
and  wanted  leave  to  continue  the  prosecution  to 
harass  M.  Held,  that  it  is  inexpedient  to  grant 
sanction  to  prosecute  under  s.  195,  when  the 
person  obtaming  sanction  might  use  it  for  the 
purpose  of  harassing  his  opponent.  A  fortiori,no 
permission  to  continue  the  prosecution  should 
be  granted  to  such  a  person.  It  is  doubtful 
whether  the  words  '  any  person  '  in  s.  495,  Code 
of  Criminal  Procedure,  include  an  absolute 
stranger  who  has  no  connection  with  the  pro- 
secution and  whose  desire  to  help  the  prosecution 
is  based  on  a  personal  grudge  only.  DARSHAN 
Das  v.  Atma  Ram,  11  A.L.J.  313  =  14  Cr.  L.J. 
389  =  20  Ind.  Cas.  213. 
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(1886)— Ss.  195,  5'26— Effect— Applications 
for  sanction  to  prosecute — Transfer  to  what 
Court  to  be  made. — Assuming  that  s.  526  of  the 
Crim.  Pro.  Code,  gives  the  High  Court  power 
to  transfer  the  apphcation  for  sanction  as  being 
a  oriminal  case,  the  language  of  s.  195  indicates 
that  any  transfer  so  made  would  be  inef!ective 
and  futile,  unless  the  transfer  was  made  to  a 
Court  to  which  the  Court  before  which  the 
application  is  pending  is  subordinate  ;  for  no 
Court  could  take  cognizance  of  the  case  on  a 
sanction  granted  by  any  Court  not  mentioned 
in  the  section.  N.  EKAMBARESWARA  Iyer 
V  M.  Veerabadra  Thevan,  8  M  L.T.  297  = 
7  Ind.  Cas.  861  =  20  ML  J.  982  =  1910  M.W.N. 
459  =  11  Cr.  L.J.  534. 

(1887)— Ss.  195  and  528— See  COMPLAINT— 
Withdrawal  and  revival  of  com- 
plaints, 8  O.W.N.  490. 

(1888)— Ss.  195,  537  (=Crim.  Pro.  Code, 
1882,  ss.  195  and  537) — Sa^iction  to  prosecute — 
Prosecution  after  expiry  of  period  p7-cscnb2d  in 
s.  19d— Operation  of  s.'  537  of  the  Code.— 8.  537 
of  the  Code  is  expressly  made  subject  to  the 
provisions  before  contained  in  the  Code,  and  it 
was  not  intended  to  override  the  provision  of 
B.  195.  It  caanot  refer  to  a  case  in  which  the 
want  of  sanction  was  directly  brought  to  the 
notice  of  the  Magistrate  at  the  commencement 
of  the  proceeding  before  him,  nor  can  it  be 
said  that  there  has  not  been  a  failure  of  justice 
in  the  prjsecution  of  a  person  after  expiry  of 
the  period,  for  which  the  sanction  was  in 
force.  Raj  Chunder  Mozumdar  v.  Gour 
Chunder  Mozumdar,  22  C  176.  [Ov&r- 
ruled,  27  C.  889,  F.B.;  Diss.,  29  M,  149,  31  M. 
80  =  2  M. L.T.  493  =  17  M.L.J.  533  =  6  Cr.  L.J. 
382  ;  R.,  U3  C.  983,  21  A.W.N.  151,  9  C.W.N. 
909.] 

(1889)— Ss.  195  and  537 — Sanction  to  prose- 
cute for  false  charge —Irregularity — Notice. — 
The  police  finding  a  charge  to  be  false  suggested 
■  that  the  case  should  be  expunged  from  the 
crime  register  and  the  accused  prosecuted  under 
s.  182,  I.P.C.  The  Sub-Divisional  Magistrate 
merely  ordered  the  papers  to  be  filed.  But  the 
District  Magistrate  being  further  moved, 
ordered  "  Expunge  ;  Sub-Divisional  Officer  to 
take  cognizance  of  ofieuce  under  s.  182,  I.P.C," 
and  the  Sub-Divisional  Magistrate  issued  sum- 
mons to  the  accused  and  called  upon  the  Police 
to  produce  their  evidence.  The  accused  there- 
upon moved  the  Sessions  Judge  to  revise  this 
order.  Held  that  the  Magistrate's  order  was 
not  a  sanction  to  the  institution  of  proceedings 
under  s.  182,  I.P.C  ,  with  the  reqairements  of 
s.  195,  Crim.  Pro.  Code,  not  having  been  com- 
plied with,  that  s.  537  was  inapplicable  as  the 
accused  had  taken  objection  to  the  sanction  at 
the  earliest  stage,  as  soon  as  the  summons  had 
been  issued  against  the  accused.  Notice  to  the 
person  against  whom  it  is  intended  to  proceed 
under  s.  195,  Crim.  Pro.  Code,  may  not  be 
absolutely  necessary,  but  it  is  usual  to  call 
upon  him  to  show  cause  why  sanction  should 
not  be  granted.  KING-Emperor  v.  PRAG 
BAKHSH  SINGH,  5  O.C.  164. 
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(1890)  — Ss.  195  and  537  (  =  Crim.  Pro.  Code, 
1882.  ss.  195,  537) — Sanction  to  prosecute — Penal 
Code,  s.  \9Z— Alternative  charges. —  Where  a 
person  is  prosecuted  on  alternative  charges  of 
giving  false  evidence  either  before  the  police 
officer  investigating  a  case  under  eh.  XIV  of 
the  Code,  or  before  the  Magistrate  trying  the 
case,  where  it  is  not  pending  before  the  Magis- 
trate at  the  time  of  the  police  investigation,  and 
where,  therefore,  the  accused  cannot  bo  said 
to  have  given  false  evidence  in  relation  to  the 
proceedings  before  the  Magistrate,  a.  195,  Crira. 
Pro.  Code,  is  inapplicable  thereto.  S.  537, 
Crim.  Pro,  Code,  would  cure  the  defect  in  a 
case  in  which  the  complaint  by  the  Court  is 
required  by  s.  195,  but  no  such  complaint  is 
made.  BADAL  KHAN  v.  QUEEN-EMPRESS, 
S.C.  232,  Oudh. 

(1890-a)  —  Ss.  195,  537  —  Sanction  under 
s.  195 — Absence  of— Conviction — No  failure  of 
justice — Not  liable  to  be  reversed. — The  absence 
of  a  sanction  necessary  under  s.  195,  Crim. 
Pro.  Code,  does  not  entail  the  reversal  of  a  con- 
viction, unless  it  is  shown  to  have  occasioned  a 
failure  of  justice.  In  re  H.  M.  ABDUL  RAZAK 
SAHIB,  10  M. L.T.  82  =  21  M.L.J.  753  =  lllnd. 
Cas.  590  =  12  Cr,  L.J.  406.  (31  M.  80,  F.)  [R., 
14  Cr.  L.J.  183  =  19  Ind.  Cas  183  =  52  P.L.R. 
1918  =  4  P.R.  1913,  Cr.] 

(1890-i)— Ss  195,  537— Sanction  to  prosecute 
— Absence  of  sanction—  Sanction  losing  force 
by  lapse  of  time — Failure  of  jusii^e~Penal 
Code,  ss.  467,  471,  ill— Forgery — Using  forged 
document — Separate  sentences. — A  person  who  is 
convicted  of  having  forged  a  document  should 
not,  though  he  makes  use  thereof,  be  punished 
both  under  s.  467  and  under  s.  471,  Penal  Code, 
(23  A  84.  26  P.R.  1901.  Cr.,  F.)  Where  the 
act  of  the  accused  which  constitutes  forgery,  is 
the  same  as  the  act  which  amounts  to  fraudu- 
lent destruction  or  defacement  or  cancellation 
of  the  document,  he  cannot  be  convicted  of 
separate  offences  under  ss.  467,  471  and  477, 
Penal  Code.  Absence  of  the  sanction  under 
s.  195  of  the  Crim.  Pro.  Code  or  the  sanc- 
tion having  become  ineffective  under  cl.  (6)  of 
s.  195  does  not  entail  the  reversal  of  a  convic- 
tion unless  it  is  shown  to  have  occasioned  a 
failure  of  justice.  (11  Ind.  Cas.  590  =  31  M.  80, 
2S  C.  271,  R.)  And  the  fact  that  objection 
was  taken  at  the  beginning  of  the  trial  before 
the  Magistrate  does  not  of  itself  indicate  that  a 
failure  of  justice  has  occurred,  though  it  is  a 
point  to  be  considered  as  laid  down  in  the  ex- 
planation to  s.  537  of  the  Crim.  Pro.  Code. 
Under  s.  195  of  the  Crim. Pro.  Code,  sanction  to 
prosecute  was  granted  for  perjury  and  forgery 
on  the  14th  August,  1909,  complaint  was  filed 
on  the  20th  idem  and  on  the  23rd,  warrant  of 
arrest  of  the  accused  was  issued.  On  the  27th 
October,  1909,  sanction  was  revoked  on  appeal. 
The  accused  was  discharged  on  the  2nd  Novem- 
ber, 1909  On  the  15th  January,  1910,  the  Chief 
Court  on  revision  set  aside  the  order  revok- 
ing the  sanction  and  ordered  re-hearing  of  the 
appeal.  The  appeal  was  re-heard  and  on  the 
4th  April,  1910,  sanction  for  perjury  was  re- 
voked but  it  was  upheld  for  forgery.     On  the 
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14th  May,  1910,  the  accused  applied  to  the 
Chief  Court  for  revision.  On  the  13th  July, 
1910,  another  complaint  was  filed  in  the  Court 
of  the  Magistrate.  On  the  3rd  December,  1910, 
application  for  revision  was  rejected.  On  the 
7th  April,  1911,  the  complainant's  pleader 
appeared  before  the  Magistrate  and  stated  that 
the  complainants  wished  to  proceed  with  the 
case.  On  the  8th  June  the  complainant  was 
examined  and  warrant  was  issued  for  the 
arrest  of  the  accused.  Held,  that  the  sanction 
could  not  be  said  to  have  lost  its  force  on 
account  of  the  lapse  of  time  ocoupind  in  the 
above  mentioned  proceedings.  PIEBHU  DIAL 
V.  Crown,  52  P.L.R.  1913  =  4  P.R.  1913,  Cr. 
=  19  Cr.  L.J.  183  =  19  Ind.  Cas.  183. 

(1890-c)— Ss.  195,  537— Conviction  for  offence 
for  which  no  sanction  necessary — Whether  can 
be  converted  in  revision  to  conviction  for 
ofienoe  for  which  sanction  is  nece?sary — See 
Penal  Code.  ss.  177,  182,  193,  1^9,  15  Cr. 
L.J.  603  =  25  Ind.  Cas.  515  =  278  P  L.R.   19U. 

(1891)— Ss.  195.  537— See  SANCTION  TO  PRO- 
SECUTE-CONDITIONS  REQUISITE  FOR  GRANT 
OF  SANCTION,  ETC.,  28  C.  217  =  5  C.W.N.  291. 

(1892)— Ss.  195,  537  — See  SANCTION  TO 
PROSECUTE  —  EXPIRY  OF  SANCTION  AND 
LIMITATION,  A.W.N.  1901,  151. 

(1893)— Ss.  195,  537— See  SANCTION  TO 
PROSECUTE— MISCELLANEOUS  CASES,  13  C. 
L.R. 117. 

(1894)— 8.  195  (D— See  Penal  CODE,  s.  182, 
6  A.L.J.  236  =  9  Cr.  L.J.  518  =  2  Ind.  Cas.  199. 

(1895)— S.  195  (D— Ss.  182,211, 1. P.C— Sanc- 
tion whether  necessary — See  PENAL  CODE, 
ss.  182,  211,  10  A.L.J.  61  =  13  Cr.  L.J.  7  =  16 
Ind.  Cas.  510  =  34  A.  522. 

(1896)— Ss.  195  (1)  (a),  144— Sanction— Z)is- 
obedience  of  the  order  of  a  public  servant — Ap- 
plication for  sanctioji,  if  necessary — Police 
report. — Where  sanction  for  a  prosecution  under 
s.  188, 1.P.C.,  for  disobedience  of  an  order  under 
s.  144,  Crim.  Pro.  Code,  was  granted  by  the 
Magistrate  on  a  Police  report  setting  forth  the 
facts  of  the  disobedience  foe  the  order  and  also 
containing  a  request  that  the  petitioner  should 
be  prosecuted  under  s.  188,  I. P.C.  Held,  that 
the  order  was  clearly  made  under  s.  195  (1)  (a), 
Crim.  Pro.  Code.  Per  Chapman,  J. — So  far  as 
the  provisions  of  s.  195  (1)  (a)  are  concerned,  there 
is  no  necessity  of  any  application  for  sanction. 
Panchu  Mondal  v.  king-Emperor,  17 
C.W.N.  976  =  19  Ind.  Cas.  948=14  Cr.  L.J.  292 
=  41  C.  14. 

(1897)— S.  195  (b)— Report  to  police  not 
follovied  ur>  by  complahit  to  Court — Penal  Code, 
ss.  182,  211.-8.  195  (6),  Crim.  Pro.  Code,  does 
not  apply  to  a  case  where  a  person  makes  a 
report  to  the  thana,  but  does  not  follow  it  up 
by  a  complaint  to  any  Court,  By  making  a 
report,  no  offence  is  committed  in  or  in  rela- 
tion to  any  proceeding.  EMPEROR  v.  TABARAK 
Zaman  Khan,  30  A.  52  =  A.W.N.  1907,  288  =  4 
A.L.J.  790  =  6  Cr.  L  J.  396.  (8  A.  38,29  A. 
587,  33  C.  31,  D.)  [R.,  5  A.L.J.  74  =  A.W.N. 
1908,  45,] 
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(1898)— S.  195  (1),  cl.  ib)— Penal  Code,  s.  193 
— Fabricated  document —  Certified  copy  filed 
with  plaint  as  proof — Charge  of  fabricating  false 
evidence,  sanccion  if  necessary. — The  petitioner 
was  said  to  have  fabricated  a  kabUnama  which 
was  registered,  and  he  subsequently  brought  a 
suit  in  the  Munsil's  Court  for  restitution  of 
conjugal  rights  and  filed  a  certified  copy  of  the 
kabilnama  along  with  the  plaint  as  proof  of 
marriage  and  asked  the  Court  to  cause  the 
original  to  be  produced.  Held,  under  s.  195; 
cl,  (6),  Crim.  Pro.  Code,  no  Court  could  take 
cognizance  of  an  offence  under  s.  193,  1. P.C, 
imputed  to  the  petitioner  except  with  the 
previous  sanction  or  on  a  complaint  of  the 
Munsif's  Court  or  of  some  other  Court  to  which 
the  Munsif's  Court  was  subordinate,  such 
oSence  being  committed  in  relation  to  a  judicial 
proceeding  in  the  Munsif's  Court.  ABDUL 
Ma.jid  Khan  v.  Munshi  Narul  Huq,  17  C. 
W.N.  937  =  14  Cr.  L  J.  289  =  19  Ind.  Cas.  945. 

(1899)— S.  195,  cl.  ib)— Penal  Code,  s,  211— 
Sanctioji —  Grant  of  B-summary —  The  B- 
sumniary  does  not  amount  to  sanction  — 
Sanction  not  necessary  where  offence  under 
s.  211  not  committed  in  Court. — The  accused, 
a  police  patil,  submitted  a  report  to  the  police 
for  an  ofience  alleged  to  have  been  committed. 
The  police  inquired  into  the  matter  and  found 
that  the  report  was  false.  They  placed  the 
papers  before  a  Magistrate  who  wrote  the  case 
ofi  and  granted  a  B-summary.  The  accused 
was  thereupon  prosecuted  before  the  same 
Magistrate  for  an  oSence  punishable  under 
s.  211,  Penal  Code.  It  was  contended  for  the 
accused  that,  if  the  granting  of  the  B-summary 
amounted  to  a  sanction,  the  Magistrate  waa 
not  competent  to  try  the  case  ;  and,  that,  if  it 
did  not  amount  to  a  sanction,  no  prosecution 
could  lie  in  the  absence  of  sanction  for  an  cfience 
under  s.  211,  Penal  Code.  Held,  (1)  that  the 
giving  of  the  B  summary  was  not  tantamount 
to  the  grant  of  a  Magisterial  sanction  for  the 
prosecution  of  the  accused  ;  because  the  B- 
summary  was  not  an  order  passed  under  the 
Code  of  Criminal  Procedure  at  all  but  was  a 
mere  administrative  order  made  by  the 
Magistrate  for  the  purpose  of  facilitating  police 
work  and  police  statistics  :  (2)  that  no  sanction 
was  necessary  under  s.  195  ib)  of  the  Crim.  Pro. 
Code,  inasmuch  as  the  offence  under  s.  211, 
Penal  Code,  was  not  committed  in,  or  in  relation 
to,  any  proceeding  in  any  Court.  EMPEROR  v. 
Chandabhai  amarsang,  14  Bom. L.R.  1160 
=  1  Bom.  Cr.  C.  231  =  13  Cr.L.J.  904  =  17  Ind. 
Cas.  1000. 

(1900)— S.  195  (6)— See  Notice,  30  A.  52  = 
A.W.N.  1907,  288  =  4  A.L.J.  790  =  6  Cr.L.J. 
396. 

(1901)— Ss.  195  (6)  and  ^^1 —Sanction  to 
prosecute —  Lower  Court's  order  upheld  by 
Sessions  Judge— No  revision  against  Sessions 
Judge's  order — Revisional  powers  of  the  High 
Court — How  to  be  exercised — Appeal. — Nothing 
in  s.  195  of  the  Code  of  Criminal  Procedure 
justifies  the  High  Court  in  re-considering  the 
order  of  the    Sessions  Judge,    refusing   under 
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ol.  6  of  a.  195,  to  grant  sanction  to  prosecute 
which  was  refused  by  the  Magistrate.  The 
revisional  jurisdiction  of  the  High  Court  under 
s.  437,  Grim.  Pro.  Code,  can  always  be 
exercised  in  order  to  prevent  gross  and  palpable 
failure  of  justice,  but  it  should  not  be  exercised 
in  such  y,  way  that  a  right  of  appeal  may 
practically  be  given  in  oases  where  such  right 
is  definitely  excluded  by  the  Code.  AHSAN 
ULLAH  Khan  v  Mansukh  Ram,  12  A.L.J. 
511  =36  A.  403  =  15  Cp.  L.J.  598  =  25  lod.  Cas. 
350. 

(1902)— 8s.  195,  sub-s.  1,  cl.  (6).  503— See 
SANCTION  TO  PROSECUTE— AUTHORITIES 
COMPETENT  TO  GRANT  SANCTION,  ETC.,  11 
C.W.N.  909  =  6  Cr.  L.J.  160. 

(1903)— Ss.  195  (6),  537  (b)— Sanction  for 
prosecution — Confirmation  by  Appellate  Court 
— Six  months,  time  how  to  be  calculated — 
Sanction  by  District  Magistrate — Appeal  to 
High  Court  instead  of  to  the  Sessions  Cowt — 
High  Court  confirming  the  sanction — Legality. 
— In  this  case  the  Sessions  Court  set  aside  the 
conviction  of  the  accused  on  the  ground  that 
the  complaint  was  not  filed  within  six  months 
from  the  grant  of  sanction  in  the  first  instance. 
The  complaint  was  actually  filed  within  six 
months  of  the  order  of  the  High  Court 
confirming  the  sanction  for  prosecution.  Held, 
that  the  confirmation  of  a  sanction  by  the 
appellate  authority  is  a  fresh  '  giving '  of 
sanction  within  the  meaning  of  sub-s.  (6)  of 
B.  195;  and  as  such  the  six  months  allowed 
under  the  section  for  filing  the  complaint  must 
be  calculated  from  the  date  of  the  order  of  the 
Appellate  Court,  and  not  from  the  date  of  the 
grant  of  sanction  in  the  first  instance  :  so,  the 
Sessions  Judge's  order  acquitting  the  accused 
on  the  ground  that  the  f5-inction  '  given  '  had 
expired  must  be  set  aside,  as  there  was  a 
sanction  '  given  '  in  this  case  by  the  High  Court 
within  six  months  before  the  charge.  (2  Weir 
202,  30  M.  382,  22  M  L.J-  419  =  11  M.L.T.  361 
=  1912  M.W.N.  499,  F.B.,  B)  Held,  also 
that,  though  the  confirmation  should  have  been 
made  by  the  Sessions  Judge  as  the  authority  to 
whom  the  District  Magistrate  was  subordinate, 
and  not  by  the  High  Court,  yet.  the  High 
Court's  decision  is  final  between  the  parties 
and  its  legality  cannot  be  questioned.  The 
decision  in  Chinnakaruppa  Goundan  v.  Muthu 
Goundan  (2  Weir  202,  R.)  v/hich  seems  to 
be  against  the  express  provision  of  s.  537  (6) 
requires  re-consideraiion.  (Per  Sadasiva  lytr,  J.) 
THE     Public     Prosecutor    v.     raver 

UNITHRI     MARVATHER     VITTIL.     26    M  L.J. 

511  =  15  M.L.T.  403  =  15  Cr.  L  J.  409  =  2$  lod. 
Cas.  145. 

(1904)— S.  195,  cls.(b)  and  (c)— Court— Income- 
tax  Collector,  whether  a  Court — Sanction  to 
prosecute  —  Perjury  and  forgery  committed 
■before  Income-tax  Collector —  Penal  Code, 
ss.  193,  196,  199,  471.  -  An  Income-tax 
Collector  is  a  Revenue  Court  within  the  meaning 
of  that  word  as  used  in  els.  (6)  and  (c)  of  s.  195 
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of  the  Crim.  Pro.  Code.  In  re  PUNAMCHAND 
Maneklal.  16  Bom.L.R.  446  =  2  Bom.  Cr.  C. 
199  =  38  B.  642  =  15  Cr.L.J.  581  =  25  Ind.  Gas. 
333,  F.B. 

(1905)— S.  195  (1)  {c)—Mamlatdar  holding 
inquiry  into  record  of  right — Land  Revenue 
Code  (Bom.  Act  V  of  1879).  ss.  189,  197— 
Mamlatdar —  Revenue  Court —  Sanction. — A 
Mamlatdar  holding  an  enquiry  relating  to 
record  of  rights,  under  chap.  XII  of  the  Land 
Revenue  Code  (Bombay  Act  V  of  1879),  is  a 
Revenue  Court  within  the  meaning  of  s.  195 
(1)  (c)  of  the  Crim.  Pro.  Code.  EMPEROR  v. 
NARAYAN    GANPAYA     HAVNIK,  16  Bom.L  R. 

678=°  2  Bom.  Cr.  C.  243. 

(1906) — S-  195  (1)  (c)— Sanction  to  prosecute 
—Forgery— Penal  Code  (Act  XLV  of  1860), 
ss.  476,  iO—Gffence — Interpretation. — In  s.  195 
(1)  (c),  the  word  "offence"  occurring  as  the 
third  word  is  designedly  used  in  a  somewhat 
abstract  manner.  It  is  the  "ofience  "  in  itself, 
not  any  particular  ofiender's  ofience,  which  the 
section  aims  at  ;  and  that  is  in  accordance  with 
8.  40,  Penal  Code,  where  "ofience  "  is  defined 
as  the  thing  made  punishable  by  the  Code.  In 
other  words,  the  clause  deals  with  the  case 
where  there  is  a  substantive  offence  committed 
by  a  party  to  a  suit.  In  re  NARAYAN  DhOND- 
DEV  RiSBUD,  12  Bom.  L  R.  383  =  6  Ind.  Cas. 
529  =  11  Cr.  L.J.  368. 

(1907)— S.  195  (c)— Complaint.— A.  Munsif 
found  that  a  document  filed  in  a  case  before 
him  was  tampered  with.  He  wrote  to  the  Dis- 
trict Judge,  who  wrote  to  the  District  Magistrate 
to  take  action  in  the  matter.  Held  that  the 
letter  of  the  District  Judge  was  a  complaint 
within  the  meaning  of  s.  195  (c),  Crim  Pro 
Code.  Debi  Prasad  v.  King  Emperor,  10 
A.LJ  361  =  13  Cr.L  J.  829  =  17  Ind.  Caa.  573 
=  35  A.  8.     (26  A.  514,  F.) 

(1908)— S.  195  (c)— Party— Agent.— A  recog- 
nised agent  is  not  a  "party  to  the  proceeding  " 
within  the  meaning  of  s.  195  (c),  Crim.  Pro. 
Code.  Patima  BEE  Bee  v.  Raman  Chetty. 
12  Cf.L.J.  87  =  8  Ind.  Cas.  1202. 

(1909) — S.  195  (c) — Sanction  to  prosecute  for 
forgery— Offence  before  any  proceeding — No 
sanction  required. — By  s.  195,  cl.  (c),  Crim. 
Pro.  Code,  Courts  .are  prohibited  from  taking 
cognizance  of  an  offence  described  in  s.  463, 
Penal  Code,  when  such  ofience  has  been 
committed  by  a  party  to  any  proceeding  in  any 
Court,  in  respect  to  a  document  produced  or 
given  in  evidence  in  any  such  proceeding.  The 
section  does  not  remove  from  the  cognizance  of 
criminal  Courts  an  offence  described  in  s.  463, 
when  such  an  offence  has  been  committed  by 
an  ordinary  individual.  As  long  as  the  prose- 
cution is  confined  to  offences  connected  with  a 
document  committed  prior  to  its  production  ia 
Court,  such  prosecution  is  within  the  law  and 
requires  no  sanction.  Sanction  is  required  for 
offences  committed  by  a  party  to  a  proceeding  in 
any  Court  in  respect  to  a  document  produced  or 
given  in  evidence  in  such  proceeding.  LALTV 
Prasad  v.  King-Emperor,  10  A.L.J.  294= 
34  A.  654  =  17  Ind.  Cas.  799  =  13  Cr.  L.J.  863. 
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(1910)— S.  195(1)  (c},cl.  {S)— Sanction  to 
prosecute — Abetment  of  an  offence  specified  in 
s.  185,  cl.  (c) — Abettor  not  parly— No  sanction 
necessary — Penal  Code,  ss.  463,  471,  475,  476. — 
The  offence  or  offences  in  which  s.  195,  cl.  (1), 
sub-cl.  (c)  read  wiih  cl.  (3)  rcquirea  that  sanc- 
tion should  be  given  by  a  Court  with  respect  to 
documents  produced  in  Court,  must  be  offences 
committed  by  parties  to  the  proceeding, 
whether  the  offence  be  one  of  the  substantial 
offences  described  in  s.  463  or  punishable  under 
ss.  471,  475,  or  476  of  the  Penal  Code,  or  only 
amounts  to  abetment  of  any  such  offences. 
Chaudhbi  Ghansham  Singh  v.  Emperor, 
i   Ind.  Gas.  105  =  6  A.L.J.  983  =  32  A.  71. 

(1911)— S.  195,  cZ.  (1)  (cjandcl.  {d)—Sanction 
to  prosecute — Party  to  proceeding—  Witness — 
Abetment  of  forgery. — Under  s.  195,  cl.  (1), 
sub-cl.  (c),  re,id  with  cl.  (3),  Crim.  Pro.  Code, 
sanction  of  Court  for  the  prosecution  of  offences 
in  respect  of  documents  produced  in  Court  is 
only  necessary  when  the  offence  is  committed 
by  parties  to  the  proceeding,  whether  the  offence 
be  one  of  the  substantive  offences  under  ss.  463, 
471,  475  or  476,  I.P.C,  or  it  only  amounts  to 
abetment  of  any  such  offences.  Sinction  is  not 
necessary  against  any  person  who  is  not  a  party 
to  the  suit.  A  witness  is  not  a  party  to  the 
suit.  (3  M.  400,  IS  B.  581,  25  M.  671,  32  A, 
74,  4  Ind.  Cas.  105,  6  A.L.J.  983,  10  Cr.L.J. 
497,  30  M.  226,  6  Cr.L.J.  131,  4  Bom.L.R. 
268,  F,)  No  sanction  is  necessary  to  prosecute  a 
witness  in  respect  of  the  offences  mentioned  in 
sub-cl.  (c)  of  cl.  (1),  even  where  there  are  other 
charges  against  him  involving  the  necessity  of 
sanction  ;  and  the  witness  may  be  tried  for  the 
first  mentioned  offences  without  sanction,  even 
though  no  sanction  is  given  lu  respect  of  the 
latter  offences.  (12  C.W.N.  822,  8  C.L.J.  73, 
8  Or.  L.J  51.  D.)  DBBILaL  v.  DhajADHABI 
GHOSAMI,  12  Cr.  L.J.  101  =  9  Ind.  Cas.  577  = 
15  C.W.N.  565.  [F.,  15  Cr.  L.J.  242  =  26  M.L. 
J.  220  =  23  Ind.  Cai.  194. j 

(1912)— S.  195  {6)— Sanction  to  prosecute— 
Appeal — Order  of  single  Judge  of  Chief  Court 
— Power  of  Division  Bench  to  hear  appeal. — 
S.  195(6),  Crim.  Pro.  Code,  contemplates  that 
a  sanction  may  be  revoked  only  by  a  Court 
which  is  disiioct  from  and  superior  to  the  Court 
granting  sanction.  A  bench  of  the  Chief  Court 
is  not  a  superior  Court  as  regards  a  single  Judge 
of  that  Court  but  is  a  section  of  the  same  Court 
specially  empowered  to  hear  appeals  from  a 
single  judge.  THAN  Pe  v.  Bathan,  12  Cr.  L. 
J.  469  =  11  Ind.  Caa.  1005  =  6  L.B.R   25. 

(1913)— S.  195,  cL  (&)— Sanction— Limitation 
— Extension  of  time. — The  limit  of  time  imposed 
by  cl.  (6)  ol  s.  195,  Crim.  Pro.  Code,  is  not  an 
ordinary  rule  of  limitation.  It  is  an  absolute 
bar  applying  only  to  proceedings  under  s.  195. 
When  a  sanction  has  de  lacto  expired  by  lapse 
of  time,  the  only  authority  which  can  extend 
the  time  is  the  High  Court.  ANANTA  PANDA 
V.  Mahant  BAHAGABAN  RAMANUJA,  12  Cr. 
L.J.  382  =  11  Ind.  Cas.  246. 
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(1914)— S.  195  (6)— Sanction  of  superior  Court 
—  Collector  superior  <o  Tahsildar. — An  applica- 
tion wag  made  for  sanction  to  prosecute  in  re- 
sped;  of  a  statement  made  in  a  mutation  pro- 
ceeding before  a  Tahsildar,  The  Tahsildar 
refused  to  grant  thp  sanction.  An  application 
was  then  made  to  the  District  Magistrate  to  set 
aside  the  order  of  the  Tahsildar  :  Held,  that 
neither  the  District  Magistrate  as  such  nor  the 
High  Court  had  jurisdiction  in  the  matter  and 
that  the  application  to  set  aside  the  order  of  the 
Tahsildar  should  have  been  made  to  the 
Collector  whose  Court  is  superior  to  that  of  the 
Tahsildar  within  the  meaning  of  s  195  (6)  of  the 
Crim.  Pro.  Code.  KULSUM  KHANUM  v.  GHANI 
AHMED,  12  Cr.  L.J.  109  =  9  Ind.  Cas.  635. 

(1915)— S.  195  (6) — Sanction  to  prosecute — 
Revision  before  Judge — Powers  of  Judge  to  make 
a  remand. — One  of  the  parties  to  a  suit  applied 
for  sanction  to  prosecute  the  plaintiff  on  the 
ground  that  he  had  instituted  a  false  claim. 
The  Munsiff  dismissed  the  application  on 
technical  grounds.  The  applicant  applied  to 
the  District  Judge  under  s.  195,  cl.  6,  in  revi- 
sion. The  Judge  remanded  the  case  to  the 
Munsiff  for  trial  of  the  application  :  Held,  that 
assuming  the  Court  exercising  its  powers  of 
revision  to  be  a  Civil  Court,  in  such  ca^es  its 
powers  were  confined  to  powers  conferred  by 
s.  195,  Crim.  Pro.  Code,  and  it  had  no  juris- 
diction to  make  the  order  of  remand.  BENI 
Prasad  v.  Sarju  Prasad  Thakuria,  8  A. 
L.J.  429=  12  Cr.  L.J.  174  =  9  Ind.  Cas.  982. 

(1916)  — S.  195,  subs.  (6) — Sanction  to  prose- 
cute application  for  revocation  of — Power  of  Dis- 
trict Judge  to  transfer  application  for  disposal  to 
Sub- Judge— 'Where  an  application  has  been 
made  to  a  District  Judge  under  s.  195i  sub-s.(6), 
Crim.  Pro,  Cede,  lor  the  revocation  of  a 
sanction  to  prosecute  granted  by  a  Munsif,  the 
application  cannot  be  transferred  by  the  Judge 
to  a  Subordinate  Judge  for  disposal.  Hari 
Mandad  v.  Keshab  Chandra  Manna,  13 
Cr.  LJ.  296  =  14Ind.  Cas.  760  =  16  C.W.N. 
903.  U3  Ind.  Cas.  1007,  16  C.W.N.  645.  13 
Cr.L.J.  191,  Appr.)  [Appr.,  40  C  239  =  13  Cr. 
L.J.  599  =  16  Ind.  Cas.  167  =  17  C.W.N.  91  ] 

U917)— S.  195  (6)  — Sanction  to  prosecute— 
Sayiction  in  ap-'eal — Further  appeal  to  third 
Court  not  allowed. — It  is  not  intended  that  the 
question  of  granting  or  withholding  sanction  to 
prosecute  should  after  its  decision  by  two  Courts 
be  carried  to  a  third  Court.  Where  a  Munsif 
refused  sanction  to  prosecute  and  the  District 
Judge  before  whom  the  matter  was  taken  up 
under  s.  195  (6),  Crim.  Pro.  Code,  granted  the 
sanction,  held,  the  High  Court  should  not  in- 
terfere. Baram  Barai  v.  Mata  Prasad, 
12A.LJ  821  =  36  A  469  =  15  Cr.  L.J  616  = 
25  Ind.  Cas,  528.  (6  A.L.J.  1,  F.  ;  30  M.  382, 
Not  F.) 

(1918)— S.  195  (<o)—Sanct%on— Application  for 
revocation  thereof — 7s  notice  to  other  party- 
necessary  ? — An  application  for  the  revocation 
of  a  sanction  granted  by  the  lower  Court  should 
not  be  disposed  of  ex  par(e  without  giving  notioe- 
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to  the  pergon  obtaining  sanctirn  or  to  the  Dis- 
trict MapisCrate.  The  Sessions  Judge's  ex  parte 
order  setting  aside  the  sanction  was  set  aside 
and  he  vvas  asked  to  dispose  of  the  application 
after  giving  notice  to  the  other  party.  KatAN 
V.  Nga  tin,  7  Bur.  L.T.  203  =  13  Cr.  L.J.  371 
=  25  Ind.  Cas   323. 

(1919)— S.  195,  cL  {6)— Sanction  granted  to 
prosecute — Extension  of  time  for  ttistituting 
complaint— Power  of  the  High  Court— S.  148, 
Civ.  Pro.  Code, — The  High  Court  has  power  to 
extend  the  time  for  the  institution  of  a  com- 
plaint on  sanction,  even  if  the  six  months 
mentioned  in  s.  195,  cl.  (6).  have  expired. 
SECRETARY  OP  STATE  FOR  INDIA  IN  COUN- 
CIL through  the  COLLECTOR  OF  TINNEVELLY 
V.  Sankarapandian  Pillai,  1914  M.W. 
N.  347  =  15  Cr.  L.J.  359  =  23  Ind.  Cas  727.  (26 
M.  190,  26  M.  4P0,  F.  ;    12  C.L.J.  3S2,  N..t  F.) 

(1920)— S.  195  (&)— Application  for  sanction 
presented  after  a  year's  delay — Whether  can  be 
granted — Existence  of  special  circumstances — 
Limitation  Act  not  applicable  to  applications 
under  s.  195  (6)-  — One  year  is  an  unreasonably 
long  time  after  which  to  present  an  application 
under  s.  195  (6),  Crim.  Pro.  Code.  When  so 
presented,  it  should  be  entertained  only  under 
special  circumstances.  Had  it  been  clear  that 
a  serious  criminal  offence  had  been  committed 
such  as  in  the  opinion  of  the  Court,  should  not 
in  the  public  interests,  be  permitted  to  go 
unpunished,  the  Courts  might  condone  this 
delay.  But,  in  the  present  case,  the  application 
was  disallowed  because  such  special  circum- 
stances were  not  proved.  Applications  under 
s.  195  (6)  are  not  governed  by  the  Limitation 
Act,  but  they  should  be  made  without  delay. 
JIWATRAM  JHAMANDAS  V.    CROWN,  8  S.L.R. 

49  =  15  Cr.  L  J.  654  =  25  Ind.    Cas.  982.     (5  S. 
L.R.  265,  27  M.  223,  32  M,  49,  22  A.  244,  R.) 

(1921) — S,  195  (6) — Sanction  to  prosecute — 
Power  of  Appellate  Court  to  order  a  re-trial  by 
the  first  Court. — An  appellate  Court,  dealing 
with  an  application  under  s.  195  of  the  Crim. 
Pro.  Code,  has  no  power  to  order  a  re-trial  by 
the  first  Court.  In  re  KAMMA  NARAYANAPPA, 
8  Ind  CaB.  679  =  9  M  L.J  ?9.  {30  M.  311,  2 
M  L.T.  84,  17  M.L  J  123.  5  Cr.  L.J.  288,  33 
M.  90,  7  M.L.T.  128,  20  M.L.J.  102,  5  Ind. 
Cas.  881,  11  Cr.  L.J.  280,  R.) 

(1921  a)— S.  195  (6i— Sanction— Revision- 
Power  of  superior  Court. — An  application  under 
s.  195,  cl.  (6)  of  the  Code  of  Criminal  Procedure 
is  cot  an  application  in  revision  and  a  Court  of 
superior  jurisdiction,  whose  jurisdiction  is 
invoked  under  that  section,  has  power  to  re- 
consider the  entire  matter  on  the  merits  on  a 
complete  review  of  all  the  facts.  RAM  RaJA 
Dat  v.  Sheo  Dayal,  13  A.L  J   683. 

(1922)— Ss.  195  (6),  407  {-2)  -  Sanction  to 
prosecute — Revocation  of  sanction  by  a  Court 
specially  authorised  to  hear  appeals  under 
s.  407  (2),whethervalid— Scope  of  the  expression 
"  Courts  to  which  appeals  ordinarily  lie,''  in 
8. 195.— The  Court  of  a  First  Class  Magistrate, 
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who  has  been  specially  authorised  to  hear 
appeals  from  the  sentence  of  a  Magistrate  of 
the  second  or  third  class  under  s.  407  (2), 
Crim-  Pro.  Code,  is  not  the  Court  to  which 
appeals  from  such  Subordinate  Courts  ordi- 
narily lie  within  the  meaning  of  s.  195  (7), 
Crim.  Pro.  Code.  Where,  therefore,  a  Joint 
Magistrate  in  the  exercise  of  the  powers  con- 
ferred upon  him  under  s.  407  (2),  Crim  Pro. 
Code,  revoked  a  sanction  for  prosecution 
granted  by  an  Assistant  Magistrate  with 
second  class  powers,  held,  that  the  revocation 
was  without  jurisdiction.  SADHU  LALL  v. 
Ram  Churn  Pasi,  30  C.  394  =  7  C  W  N.  il4. 
[F.,  34  A.  244  =  9  A.L.J.  260  =  13  Cr.  L  J.  273 
=  14  Ind.  Cas.  657,  27  M.  124,  3  N.L.R.  50.] 

(1923^— Ss  195  '61,  4-21  and  440 -See  SANC- 
TION TO  PROSECUTE  —  REVOCATION  OP 
SANCTION,  12  C.W.N.  248  =  9  Cr.  L  J.  189. 

(1924)— Ss.  195,  cZ.  (6),  429,  4:39  -  Application 
U7ider  s.  195  (6)  not  on  appeal— Art.  154, 
Limitation  Act,  not  applicable  to  it— Whether 
sanction  must  be  based  on  '  legal  evidence  ' — 
Sanction  based  07i  Police  Report  and  com- 
plainant's sworn  statement,  whether  legal  and 
valid —  Difference  of  opinion — Whether  s.  36, 
Letters  Patent  or  s.  429  of  Crim.  Pro.  Code 
applies — Order  refusing  to  revoke  sanction,  scvme 
as  one  granting  sanction— S  36,  Letters  Patent, 
applies. — Per  Sundara  Iyer  and  Spencer,  JJ, — 
An  application  to  a  superior  Court  to  revoke  a 
sanction  granted  by  an  inferior  Court  under 
els.  6  and  7  of  s.  195  of  the  Crim.  Pro.  Code,  is 
not  an  appeal  within  the  purview  of  Art.  154  of 
Sch,  I  to  the  Limitation  Act.  (10  A.  350, 
R.)  Per  Sundara  Iyer,  J.— Sanction  not  based 
on  legal  evidence  is  illegal.  Therefore  where 
the  Magistrate  granted  sanction  on  the  strength 
of  the  report  made  by  the  Police  after  investi- 
gation and  without  making  any  independent 
judicial  enquiry,  beyond  recording  the  complain- 
ant's statement  on  oath,  held,  such  sanction 
was  illegal  and  must  be  set  aside.  (1911  2  M. 
W.N.  526,  10  M.  232  F.B.,  7  C.W.N.  423,  21 
M.  124,  1911  2  M.W.N.  9,  26  M.  116,  23  B. 
50,  27  M.  54,  R.)  Per  Svencer,  J.  (contra). — 
Held,  that  all  that  the  F.B.  laid  down  in  10  M. 
232,  was  that  the  authority  according  sanction 
under  s.  195  must  act  on  his  own  judgment  and 
not  substitute  for  it  the  opinion  of  others. 
Since,  therefore,  in  the  present  case,  the  Magis- 
trate had  before  him  not  only  the  Police  Report 
but  also  the  sworn  statement  of  the  complainant 
himself,  the  requirements  of  the  law  have  been 
substantially  complied  with  ;  and  no  case  has 
been  made  out  to  revoke  the  sanction.  (10  M. 
232,  F.B.,  1911 2  M.W.N,  9,  26  M.  116,  23 
M.  223,  8  A.  38,  6  C.  496,  20  M.  3-39,  20  C.  474, 
6  M.  29,  R.)  By  the  Full  Bench.— An  order 
refusing  to  revoke  a  sanction  is  one  granting  a 
sanction.  (30  M.  382,  F.B.,  Affirmed.)  Where, 
on  an  application  to  the  High  Court  under 
s.  195,  ol.  (6),  to  revoke  a  sanction  granted  by  a 
lower  Court  or  to  give  a  sanction  refused  by  it, 
the  Judges  hearing  the  applicatioa  are  equally 
divided  in  opinion,  the  case  is  governed  by  s.  36 
of  the  Letters  Patent  and  not  by  s.  429  and 
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s.  449  of  the  Code  of  Criminal  Procedure.  That 
is  to  say  the  opinion  of  the  Senior  Judge  prevails. 
BAPD  alias  AUDIMULAM  PiLLAI  V.  BABU 
aZtas  Krishnayen,  1912  MW.N.  499.  F.B. 
=  14  Ind.  Caa.  303  =  11  M.L.T.  367  =  22  ML. J. 
419  =  13  Cr.  L.  J .  209.  [F. ,  15  M.L.T.  403  =  26 
M.L.J.  511  =  24  Ind.  Gas.  145  =  15  Cr.  L.J.  409, 
15  Cr.  L.J.  271  =  26  M.L.J.  486  =  23  Ind.  Oas. 
479] 

(1925)— S.  195,  els.  (6)  and  (7)— Order  of  Mun- 
sif  refusing  sanction — Revocation  by  S^ibordinate 
Judge,  if  legal — Appeal  to  District  Judge  trans- 
ferred to  Subordinate  Judge — Civil  Courts  Act 
(XII  0^1887),  £S.  21,  22.— A  Subordinate  Judge 
cannot  grant  or  revoke  a  sanction  to  prosecute, 
refused  or  granted  by  a  Munsif .  RAM  CHARAN 
CHANDRA  V.  TaRIPULLA  SHEIKH,    16  C.W.N. 

643  =  13  Cr.  L.J.  191  =  13  Ind.  Cas.  1007  =  39 
C.  774.  [R  ,  17  C.W.N.  91  =  13  Cr.  L.J.  599 
=  16  lad.  Cas.  167,13  Cr.  L  J.  296  =  14  Ind. 
Cas.  760.] 

(1926)— S.  195,  els.  (6),  (7)— Notification  by 
Local  Qovernment  authorizing  Sub  Courts  to 
liear  appeals  from  Munsi^s  — Sanction  refused 
by  Muns)ff— Appeal  whether  lies  to  Sub-Court 
— Ss.  209,  471.  Penal  Code— Meaning  of  claim 
in  s.  209,  I.P.C- — Document  -produced  by  a 
person  in  obedience  to  summons  —  Pcvsoa 
whether  can  be  charged  under  s.  471,  I.P.C. — 
The  Madras  Government  had,  by  a  notification 
issued  under  the  Madras  Civil  Courts  Act, 
empowered  Subordinate  Judges  to  receive 
appeals  direct  in  all  cases  where  the  Sub-Court 
is  situated  in  a  place  different  from  that  of  the 
District  Court.  Held,  that.,  in  the  Madras 
Presidency,  all  the  Subordinate  Judges,  wrho 
have  been  empowered  by  such  notification  to 
entertain  civil  appeals,  will  be  Courts  to  which 
appeals  '  ordinarily  lie  '  from  orders  passed  by 
the  District,  MunsiSs  under  s.  195,  Crim.  Pro. 
Code.  (11  B.  438,  27  M.  124,  16  C.W.N.  64c, 
39  C.  774,  R.)  The  word  '  claim  '  in  s.  209, 
I  P.C,  cannot  refer  to  a  document  produced  in 
evidence  to  substantiate  the  relief  atked  for  in 
the  suit.  A  person  cannot  be  charged  under 
s.  471,  I.P.C,  in  respect  of  a  document  pro- 
duced by  him  in  obedience  to  a  summons. 
BODDU  il\MAYYA  V.  CHITTURI  SUBAYYA,  28 
H.L.J.  486  =  17  M.L.T.  446. 

(1927)— Ss.  195,  sub-ss  (6)  and  (7),  9,  408, 
409,  367,  i24:— Additional  Sessions  Judge- 
Magistrate — Subordination — Stnction  to  pro- 
secute—Reasons.—^. 408  of  thfi  Crim.  Pro. 
Code  makes  sentences  of  a  Magistrate  appeal- 
able to  the  Court  of  Session,  and  under  s.  409 
read  with  s.  9  of  the  Code,  an  Additional 
Sessions  Judge  has  jurisdiction  to  hear  such 
appeals.  For  the  purpose  of  s.  195,  sub-s.  (7), 
therefore,  a  Magistrate  is  subordinate  to  an 
Additional  Sessions  Judge,  and  consequently 
an  Additional  Sessions  Judge  has  jurisdiction 
to  grant  sanction  refused  by  a  Magistrate.  A 
Court  should  give  reason'^  for  granting  or  refus- 
iqg  sanction.  NiSHI  CHANDRA  Chaddhdry 
V.  ROMESH  Chandra  Sen,  14  Cr.  L.J.  193  = 
19  Ind.  Cas.  193. 
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(1928)— 8.  195,  cl.  7  (3)— See  BOM.  ACT  II 
OF  1906,  s.  23,  9  Bom.  L.R.  896  =  6  Cr.  L.  J. 
225. 

(1929)— S.  195,  sub  s.  7  (a)  and  sub  s.  6— 
'  Ordinarily  '  —  Meaning — Sanction  by  District 
Court — Divifiional  Judge— Authority  of  latter  to 
revoke — Central  Provinces  Civil  Courts  Act  (II 
of  1904),  s.  15. — The  Divisional  Judge  is  the 
authority  to  whom  appeals  ordinarily  lie  from 
the  District  Court  and  he  has  power  to  revoke 
a  sanction  granted  by  that  Court.  S.  195, 
sub-s.  7,  cl.  {a],  furnishes  a  complete  definition 
of  the  term  '  ordinarily'  in  the  cases  which  it 
covers.  (11  B.  438,  22  C.  487,  R.)  Conse- 
quently, when  a  Civil  Court  in  practice  tries 
suits  of  values  so  different  that  under  a.  15, 
Central  Provinces  Civil  Courts  Act,  appeals  from 
some  of  its  decisions  lie  to  one  Court  and  appeals 
from  other  decisions  to  another  higher  court, 
there  is  no  need  to  consider,  for  purposes  of 
s.  195  (6),  Crim,  Pro.  Code,  which  set  of  values 
gives  it  the  greater  part  of  its  work.  RAM 
Krishna  Puri  v.  Mohan  Lal,  8  N.L.R  57  = 
13  Cr.L.J.  498  =  13  Ind.  Cas.  642. 

(19.30)— S.  195,  (7),  els.  (a),  (b)  and  (c)— Court 
to  which  appeals  ordinarily  lie— Original  Court 
— Assistant  Collector — Execution  proceedings  in 
arrears  of  rent  case — Sanction  to  pio'ecute 
refused. — In  a  suit  for  arrears  of  rent  exceeding 
Rs.  100,  a  decree  was  passed  in  favour  of  the 
appellant.  In  course  of  execution  proceedings, 
the  respondent  made  certain  statements  which, 
according  to  the  appellant,  were  false.  The 
appellant  applied  for  sanction  to  prosecute  him 
under  s.  195,  cl,  7,  Crim.  Pro.  Code.  The 
sanction  was  refused  by  the  Assistant  Collector. 
The  District  Judge  refused  to  entertain  an  appeal 
against  the  order  on  the  ground  that  he  had  no 
jurisdiction.  Held,  that  the  object  of  sub-s.  7 
of  s.  195  is  to  indicate  the  Court  to  which  a 
Court  giving  or  refusing  sanction  to  a  prosecu- 
tion should  be  deemed  to  be  subordinate.  The 
word  "  case  "  in  cl.  (6)  means  the  actual  pro- 
ceedings in  which  the  oSence  is  said  to  have 
been  committed,  and  not  the  original  case  out  of 
which  these  proceedings  arose.  The  opening 
words  of  cl.  (c)  refer  to  particular  cases  in  which 
no  appeal  lies,  and  not  to  Courts  against  none 
of  whose  decisions  an  appeal  lies.  The  nature 
of  the  proceedings  in  which  sanction  is  given  or 
refused  is  to  determine  the  principal  Court  of 
original  jurisdiction,  and  there  is  no  justification 
for  reading  these  words  as  if  they  wero  '  principal 
Court  of  original  civil  jurisdiction.'  The  appeal, 
therefore,  did  not  lie  to  the  District  Court,  as 
the  '  case'  here  meant  the  execution  proceedings 
and  not  the  original  suit.  AJUDHIA  PERSHAD 
V.  RAM  LAL,  9  A.L.J.  124  =  13  Ind.  Gas.  284 
=  34  A.  197=  13  Cr  L.J.  44, 

S.  196  (  =  1882,  8.  196  ;  1872,  8.  465  :  1851, 

a.  166). 

See  COMPLAINANT. 

See  COMPLAINT. 

See  SANCTION  TO  PROSECUTE. 
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(1931)— S.  196— Scope  of  section— Sufficiency 
of  order  of  Government. — At  the  trial  on  the 
proseoutton  of  an  Editor  and  Publisher  of  a 
Newspaper  under  a.  121- A,  an  order  for  the  pro- 
seoutioD  in  the  following  terms  was  tendered  in 
evidence.  "  Under  the  provisioa  of  s.  196,  Grim. 
Pro,  Code,  MA.  Biig,  Oriental  Translator  to 
Government,  is  hereby  ordered,  by  H.E.  The 
Governor  in  Council  fo  make  a  complaint 
againstMr.  Bal  GangadharTilak.  the  Publisher, 
Proprietor  and  Editor  of  the  Kesari,  and  against 
Hari  Narayan  Gokhalo,  Printer  of  the  said 
newspaper,  in  respect  of  certain  articles  appear- 
ing in  the  newspaper,  under  s.  124-A,  of  the 
I.P.G  .  and  any  other  section  of  the  said  Code 
which  may  be  found  to  be  applicable  to  the 
case."  Held  tbat  the  order  was  snfficient. 
Though  the  order  be  held  not  Pufiicient,  the 
High  Court  had,  under  s.  532,  power  to  accept 
the  commitment.  The  object  of  s.  196  is  to 
prevent  unauthorized  persons  from  intruding  in 
matters  of  State  by  instituting  State  prosecu- 
tions '-^ud  to  secure  that  such  prosecutions  shall 
only  be  lustitutei  under  the  authority  of  the 
G  )vernment.  The  sectioa  does  not  prescribe 
any  particular  form  of  order,  and  does  not  even 
require  the  order  to  be  in  writing.  QUEEN- 
Empress  v.  Bal  Gangadhar  Tilak.  22  B. 
112.  [F.,  35  C.  141  =  7  C.L  J.  49  =  7  Cr.  L.J. 
10  ;  R.,  32  M.  3  =  5  M.L.T.  1,  16.] 

(1932)— S.  196~Coniplaint  —Sanction—Ex- 
aminatio7i  of  complainant — Local  Government — 
Presumption — Evidence  Act  (I  of  1872),  s.  114. 
— S.  196  of  the  Grim.  Pro.  Code,  requires  that 
no  case  under  s.  124-A  of  the  Penal  Code,  shall 
be  taken  cognizance  of  except  upon  complaint 
made  with  the  authority  of  the  Local  Govern- 
ment. Where  the  letter  of  authority  did  not 
specify  the  name  of  the  accused,  but  he  was 
indicated  from  the  first,  and  his  name  was 
supplied  at  the  commencemejt  of  the  Police 
Court  proceedings,  held  it  was  a  sufficieot 
compliance  with  the  section.  The  person  who 
signs  the  letter  of  authority  is  not  the  complain- 
ant, and  it  is  not  necessary  to  take  his  examina- 
tion under  the  law.  The  person  who  armed 
with  the  authority  makes  the  application  to  the 
Court  for  the  apprehension  of  the  accused  is 
the  complainant,  and  his  examination  is  to  be 
taken.  A  Presidency  Magistrate  need  not  at 
this  stage  administer  an  oath  to  the  complainant 
nor  reduce  his  complaint  into  writing.  The 
authority  under  s  196  need  not,  in  the  case  of 
Local  Government,  be  signed  personally  by  the 
Lieutenant-Governor ;  it  is  enough  if  it  is 
signed  by  one  of  his  accredited  and  gazetted 
Officers.  It  must  be  presumed  that  all  official 
acts  have  been  duly  performed,  and  s.  114  of  the 
Evidence  Act  amply  supplies  all  omissions  in 
the  method  of  communication  of  the  sanction 
to  the  prosecuting  olfioer  and  the  Magistrate, 
where  the  sanctions,  as  they  originally  stood, 
contained  a  misdescription  of  the  articles  on 
which  the  prosecution  was  based,  and  this  was 
rectified  by  a  subsequent  si'otion  filed  in  course 
of  the  trial,  held,  the  petitioner  wa3  not 
iprejudiced  and  the  defect  was  cured  by  s.  537  of 
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the  Orim.  Pro.  Code.  APURBA  KRISHNA  BOSB 
v.  Emperor,  35  C  t41  =  7  C.L  J.  49=7  Cr.L. 
J.  10  =  2  M.L.T.  500.  m  B.  112,  R.\  32  C.  469, 
37  W.R.  143,  D  ;  14  C.  707,  F.)  [R.,  11  Cr.L. 
J.  453  =  7  Ind.  Cas.  359  =  37  C.  467,  13  Cr.L.J. 
609  =  15  C.L.J.  517  =  16  C.W.N.  1105  =  16  Ind. 
Cas.  257.] 

(1933)— S.  196— See  PENAL  CODE,  s.  121. 
L.B.R.  187-2—1892,  389. 

(1934)— S.  196— See  PENAL  CODE,  ss.  124-A, 
153,  4  S.L.R.  55,  Cr. 

(1935)— S.  196— See  Nos.  36,  54,  62,  214, 
1614,  supra. 

(1936)— Ss.  196,  'ii04,  537— See  PENAL  CODE, 
ss.  121-A.  123,  15  C.L.J.  517  =  16  Ind.  Cas,  257 
=  13  Cr.  L,J.  609. 

(1937)— Ss.  196,  235— Gmuer  offence  not  tri- 
able for  loant  of  sanction — Gonviciicn  for  minor 
offence — Vahdity, — Toe  accused  was  committed 
for  trial  on  a  charge  under  s.  116,  I.P.G.,  of 
having  instigated  certain  persons  to  commit 
dacoity.  In  the  course  of  the  trial,  the  Assist- 
ant Sessions  Judge  added  an  alcernaiive  charge 
under  s.  5ll  and  convicted  the  accused  of  either 
instigating  or  attempting  to  commit  dacoity. 
On  appeal,  the  Sessions  Judge  reversed  the 
conviction  and  acquitted  the  accused,  as  he 
was  ot  opinion  that  the  real  charge  which 
should  have  been  brought  against  the  accused 
was  an  attempt  to  commit  the  oSence  of  wag- 
ing war  against  the  Queen,  under  s.  122,  I.P.C., 
and  that  if  that  charge  could  not  be  framed 
without  the  sanction  of  the  Government  which 
they  refused  to  give,  the  accused  should  not 
havo  been  brought  to  triil  at  all  or,  at  most, 
should  have  been  bound  over  to  keep  the  peace. 
Beld,  on  appeal  from  the  acquittal,  that 
because  acharge  could  not  be  framed  for  the 
graver  offdnce  it  did  not  follow  that  no  pro- 
secution should  be  instituted  on  the  minor 
charges  which  the  evidence  was  sufficient  to 
prove.  The  refusal  of  Government  to  prose- 
cute under  s.  122  did  not  afiect  the  accused's 
liability  to  punishment  under  other  sections. 
The  acquittal  was  set  aside  and  the  accused 
convicted  of  investigating  or  abetting  the  com- 
mitment of  daaoity.  QueeN-EMPRESS  v, 
ANANT  PURANICK,  25  B.  90  =  2  Bom.  L.R.  653. 
(19B.  51,  19B.  340,  D.)  [i?.,  32  M.  3  =  5  M. 
L,J.  1  =  9  Or.  L.J,  103,  I  Ind.  Cas,  22.] 

(1938)— Ss.  196,  532  and  537— See  COMMIT- 
MENT i'O  SESSIONS  COURTS,  16  P.R.  1890,  Cr. 

(1939)— S3.  196  and  537— See  SANCTION  TO 
Prosecute— CONDITIONS  Requisite  for 
Grant  op  Sanction,  etc.,  8  P.R.  1908,  Cr. 
=  15  P.W.R.  1908.  Cr,  =  149  P.L.R.  1908  =  7 
Cr.  L.J.   353. 

S.  197  (  =  1882,  S.  198;  1872,  s.  466,  paras 

1,  2,  3,  4;  1861,  a.  167  ;  Presidency  Magis- 
trate's Act,  1877,  B.  39.) 

See  Complainant. 

See  Complaint. 

See  Sanction  to  Prosecute. 
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(1940)— S.  197  (  =  Cnm.  Pro.  Cede,  1872, 
s.  476) — Order  by  Board  of  Revenue  directing 
an  official  charged  loith  bribery  to  be  tried  by  a 
particular  tribunal,  validity  of, — A  charge  of 
bribery,  extortion  and  criminal  intimidation 
was  made  against  a  Sub-Magistrate,  and  the 
Collector  of  the  District  reported  the  same  to 
the  Board  of  Revenue.  The  Board  directed 
him  to  send  the  case  for  tiial  to  some  Magis- 
trate, other  than  the  District  Magistrate  or  the 
Principal  Assistant  Magistrate,  The  District 
Magistrate  sent  the  case  for  trial  to  the  Senior 
Assistant  Magistrate,  Berhampore,  who  con- 
victed the  accused  under  s.  161,  Penal  Code. 
The  Sessions  Judge  reversed  the  conviction. 
The  Government  did  not  appeal  against  the 
acquittal,  but  the  oafae  was  referred  to  the  High 
Court  by  the  District  Mngistrato  under  the 
instructions  of  the  Government.  The  High 
Court  declined  to  interfere  on  the  ground,  (1) 
that  it  had  not  been  shown  that  the  trial  by  the 
Senior  Assistant  Magibtrate  was  without  juris- 
diction and  ('2)  that  the  question  of  jurisdiction 
was  considered  by  the  Sessions  Judge  and  decid- 
ed adversely  to  the  Government  which  had 
not  appealed.  Queen-Empress  v.  RangA 
RAU,  IS  M.  36:=='i  WeiF.  2l8. 

(1941) — S.  197 — Accused  a  public  servant — 
Sanction  to  prosecM^e.— Sanction  under  s.  197  of 
the  above  Code  is  not  necessary  for  the  private 
prosecution  of  a  person  accused  of  an  oSence 
otherwise  than  in  his  capacity  of  a  "  public 
servant."  CRIMINAL  REVISION,  NO.  203  OF 
1893,  U.B.R.  1892—1896,  Yol.  1.  27. 

(1942)~S.  197— Prosecution  of  sub-overseer, 
P.W.D.  — Sanction  not  necessary. — A  Sub-over- 
seer of  the  P  W  D.  can  be  appointed  or  removed 
by  the  Superinteudicg  Engineer  without  refer- 
ence to  the  Local  Government,  and  so  sanction 
is  not  necessary,  under  s.  197,  Grim.  Pro.  Code, 
in  case  of  a  complaint  against  such  n  Sub- 
overseer.  In  re  Reddy  Venkayya,  12  M.L.T. 
351  =  17  Ind.  Cas    402  =  13  Cr.  L.J.  770. 

(1943)- S.  197— See  MAD.  ACT  I  OF  1884, 
s.  341.  25  M.  15  =  2  Weir.  223. 

(1944)— 8.  197— See  PUN,  ACT  XIII  OP 
1884.  s.  8,  14  P.R.  1890,  Cr. 

(1945)— S.  197— See  FALSE  EVIDENCE,  23 
M.  223  =  1  Weir,  152. 

(1946)— S.  197— See  MAD.  REG.  XI  OF  1816, 
23  M.  540  =  2  Weir.  222. 

(1947)— S.  197— See  Nos.  105,  244,  1659, 
1813,  supra  and  4739,  infra. 

(1948)— Ss.  197,  215,  235.  532— See  SANC- 
TION TO  PBOSECUTE  —  MISCELLANEOUS 
CASES,  13  C.P.L.R.  126,  Cr. 

(1949)— Ss.  197,  235—  See  SANCTION  TO 
PROSECUTE— NATURE  AND  FORM  OF  SANC- 
TION, 13  C.W.N.  1062. 

(1950)— Ss- 197  and423— Sfflwciion  to  prosecute 
Administrator- General  of  Bengal- Administrator 
General  appointed  as  Administrator  to  the  estate 
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of  deceased  person — Prosecution  for  non-com- 
pliance with  Municipal  rules— Calcutta  Munici- 
pal Act  [Bengal  Act  111  of  1899),  ss.  320  and. 
574. — Beld,  that  the  sanction  of  the  Govern- 
ment under  s.  197,  Crim.  Pro.  Code,  was  not 
necessary  to  prosecute  the  Administrator- 
General  of  Bengal  under  the  Calcutta  Municipal 
Act  for  non-compliance  with  the  requirements 
of  the  Act  in  respect  of  certain  bouses  of  which 
he  was  appointed  administrator  by  an  order  of 
the  Court  on  the  death  of  the  executors  under 
the  will  of  a  deceased  person,  inasmuch  as  he 
was  in  charge  of  the  premises  not  by  virtue  of 
his  office.  CORPORATION  OF  CALCUTTA  v. 
ADMINISTRATOR-GENERAL  OF  BENGAL,  30 
C.  927  =  7  C.W.N.  750.     (26  C.  852,  F.) 

(1951)— Ss.  197,  527  and  117— Poiver  of  Local 
Government  to  specify  Court  for  trial  of  public 
servant  irrespective  of  jurisdictions — Magistrate 
bound  to  receive  complaint. — A  Magistrate  can 
take  cognizance  of  ofiences  which  he  is  com- 
petent to  try,  subject  to  tha  provisions  of  s  177, 
Crim.  Pro.  Code.  That  section  directs  that 
"ordinarily"  an  offence  shall  be  enquired  into 
and  tried  by  a  Court  within  the  Ircal  limits 
of  whose  jurisdiction  it  was  committed.  The 
use  of  the  word  "ordinarily"  indicates  that 
this  rule  is  to  be  read  subject  to  auy  special 
provisions  of  law  which  may  modify  it,  and 
the  rule  is  relaxed  or  modified  in  several  of 
the  succeeding  sections  of  the  Code,  and  it  must 
be  read  subject  to  the  special  provisions  of  s.  197, 
cl.  2.  The  power  given  in  s.  197  (2)  overrides 
the  general  rule  contained  in  s.  177.  Held,  that 
the  Local  Government  was  entitled  to  specify 
any  Court  for  the  trial  of  a  public  servant, 
charged  with  offences  under  ss.  161  and  164, 
I.P.C.,  committed  in  Upper  Burma,  within  the 
local  jurisdiction  of  Judicial  Commiseioner, 
Upper  Burma  and  that  a  Magistrate  within  the 
jurisdiction  of  the  Chief  Court  of  Lower  Burma, 
who  refused  to  receive  a  compl.iint  presented  by 
i  the  Governmtnt  Advocate,  Mandalay,  erred  in 
holding  that  he  had  no  power  to  receive  the 
complaint.  KING-EMPBBOR  v.  MaUNG  KA, 
i  L.B.R.  265  =  8  Cr.  L.J.  70.     (16  M.  463.  R.) 

(1952)— Ss.  197,  532— See  HIGH  COURT, 
JURISDICTION  OF— General,  9  B.  288,  F.B. 

8.  198  (1882,  8.  198  ;  1872,  s.  142,  Para  2  ; 

1861.  9.  177.) 

See  Complainant. 

See  Complaint. 

(1953)— S.  198— Bigamy,  charge  of— Persons 
competent  to  complain, — The  brrther  of  the 
second  (bigamous)  husband  of  the  accused  is  not 
a  "person  aggrieved,"  within  the  meaning  of 
s.  198,  Crim.  Pro.  Code.  Ha  is,  therefore,  not 
competent  to  prefer  a  charge  of  bigamy.  EM- 
PEROR V.  IMTIAZAN,  25  A.  132  =  A.  W.N.  1902, 
198.  (10  B.  340.  Z?".)  [R.,  3  C.L.J.  38  =  3  Cr. 
L.  J.  187.  7  Cr   L.  J.  457  =  11  O.C.  148.] 

(1954) — S.  198  — Complaint  need  not  speci- 
fically allege  under  what  section  of  I.P.C.,  the 
offence  falls.— Q.    198  is  intended  to    prevent 
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Magistrates  from  enquiring  into  cases  coming 
under  ss.  493  to  496,  unless  the  husband  or 
some  person  aggrieved  lodges  a  complaint.  It 
is  not  necessary  that  a  complaint  should  state 
precisely  the  section  of  the  Code  under  which 
the  accused  shall  be  charged.  It  is  sufficient 
if  the  complainant  lays  before  the  Magistrate 
matter  which,  if  proved,  would  be  sufficient  to 
warrant  a  commitment  under  s.  494,  although 
the  complaint  alleged  facts  which  seemed  to 
constitute  the  oSenca  provided  for  by  s  498. 
EMPEROR  V.  ALLI.  25  A.  209=  A.W.N.  1903,  7. 
(I  G.L.R.  52.3,  Appr.)  [R.,  3  C.L.J.  38  =  3  Cr. 
L.J.  187.) 

(1955)— S.  198— "Person  aggrieved  "'— Defa- 
mation of  a  Hindu  widoio — Coviplamt  by  brother, 
whether  valid.— \Yheie  imputations  were  made 
againsc  the  character  of  a  Hindu  lady,  a  widow 
living  in  bet  brother's  house,  held,  that,  having 
regard  to  the  circumstances  and  coodiiions 
under  which  people  live  in  that  part,  the  brother 
was  a  person  aggrieved  within  the  meaning  of 
s.  198  of  the  Grim.  Pro.  Code,  and  it  was 
competent  to  the  Court  to  take  cognizance  of 
the  offence  of  defamation  upon  his  complaint. 
Thakur  Das  sar  v.  adhar  Chandra 
MISSRI,  32  C.  423  =  8  C.W.N.  519.  [Expl.,  3  C. 
L.J.  38;  £>.,  32  C.  1060  =  9  C.W  N.  847  =  2  C 
L.J.  396.] 

(1956)— S.  19H— Offence  relating  to  marriage 
— Biga77ty — CogniZ'j.nce  of  offence — "  Person 
aggrieved,"  meaning  of— Person  competent  to 
institute  and  carry  on  proceeding — Father  of  a 
lunatic,  whose  wife  has  been  married  a  second 
time  if  an  aggrieved  person  in  the  legal  sense — 
Penal  Code,  s,  494. — It  is  impossible  to  lay 
down  any  infiexible  rule  for  determining,  in 
every  case,  whether  tbe  complainant  is  a  person 
aggrieved  by  the  cffance  alleged  within  the 
meaning  of  s.  198  of  the  Grim.  Pro,  Code  ;  it 
must  be  determined,  in  each  case,  accoruiog  co 
its  own  circumstances,  whether  the  complainant 
can  be  ssid  to  be  in  a  legal  sense  a  person 
aggrieved.  Where  the  complainant  is  the  head 
ot  his  family,  his  son  is  a  lunatic  and  his 
daughter-in-law  had  been  living  under  his 
protection  and  an  allegation  is  made  that  she 
was  taken  away  to  the  house  of  her  father  and 
subsequently  married  to  another  person,  the 
offence,  if  true,  seriously  afiects  his  reputation 
and  status  in  society  and  the  father-in-law  is 
a  "  person  aggrieved,"  within  the  meaning  of 
s.  198  of  the  Code  and  is  competent  to  institute 
the  complaint.  Per  Mookerjee,  J. — The 
grievance  referred  to  in  the  words  "  person 
aggrieved  "  in  s.  198  of  the  Code  does  not 
contemplate  any  fanciful  or  sentimental 
grievance  ;  it  must  be  such  a  grievance  as  the 
law  can  appreciate  ;  it  must  be  a  legal  grievance 
and  not  a  slat  pro  ratione  voluntas  reason. 
DAEM  SardaR  v.  BatU  DHALI,  3  C  L.J.  38  = 
3  Cr.  L.J  187.  (25  B.  151.  32  C.  425,  R.  dj 
Expl.;  10  B.  340,  Expl.) 

(1957)— S.  198 — Imputation  of  unchastity 
against   wife — Complaint    by    husband — Penal 
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Code,  s.  499,  Expl.  1,— Having  regard  to  Expln, 
1  to  8.  499,  Penal  Code,  the  husband  is  a  person 
aggrieved  within  the  meaning  of  s.  198,  Cnm. 
Pro.  Code,  in  a  case  in  which  the  imputation 
of  unchastity  is  made  and  published  in  respect 
of  his  wife.  AnANTHA  GoundAN  v.  KING- 
EMPEROR,  13  M  L.J.  224  =  2  Cr.  L.J.  381.  [R-, 
10  Cr.  L.J.  263.] 

(1958)— S.  198— Complaint  unoer  s.  494, 
Penal  Code — Aggrieved  party— Mother  of  a 
minor  husband,  if  aggrieved  party,  — The  vfOiAs 
"some  person  aggrieved"  imply  that  in  some 
oases  there  may  be  more  persons  aggrieved  than 
one,  as  for  instance,  where  a  number  of  persons 
are  defamed  by  a  single  statement  or  where  a 
number  of  persons  are  equally  injured  by  a 
criminal  breach  of  trust.  But  the  mother  of 
a  minor  husband,  aged  sixteen,  is  not  a  person 
aggrievod  within  the  meaning  of  s.  198,  Crim. 
Pro.  Code,  for  the  purpose  of  making  the  com- 
plaint under  s.  494,  Penal  Code,  SESSIONS 
JUDGE,  GODAVERI.  Petitioner,  2  Weir  231. 

(1959)— S.  198— "Person  aggrieved  ''—Bigamy 
—  Complaint  by  a  brother  of  the  husband — 
Indiati  Penal  Code,  s  495. — Held,  that  a 
brother  of  the  husband  of  the  woman  who 
committed  bigamy  is  not,  as  such,  a  person 
aggrieved  within  the  meaning  of  s.  198,  Crim. 
Pro.  Code  upon  whose  complaint  the  Court 
could  take  cognizance  of  an  offence  of  bigamy. 
HANUMAN  v.  KiNG-EMPEROR,  11  O.C.  l48  = 
7  Cr.  L.J.  457.  (10  B.  340,  25  A.  132,  26  C 
336,  R) 

(I960)  — S.  198  {  =  Crim.  Pro.  Code,  1872. 
s.  468). — An  ofience  committed  before  or  against 
a  Criminal  Court  within  the  meaning  of  s.  468, 
Crim.  Pro.  Code  does  notinciude  a  false  charge 
made  in  a  petition  pre.=ented  to  tbe  police. 
POLICE  v.  Narayan  Guzarati,  Colm.  Dig. 
Cr.  28  of  1875. 

(1961)- S.  198  {  =  Crivi.  Pro.  Code,  1872, 
s.  468) — Subordinate  Court. — An  ctiiccr  invest- 
ed, under  s.  16  of  the  Act  XIY  of  1865,  with  the 
powers  of  a  Deputy  Commissioner  is  a  Court, 
to  whom  the  Tahsildar  from  whom  such  officer 
hears  appeals,  is  subordinate  within  the  meaning 
of  s.  468,  Crim.  Pro.  Code,  1872.  RAMA  v. 
Atmaram,  Colm.  Dig.  Cr.  60  of  1876. 

(1962)— 8. 198— See  ABETMENT,  8  P.R.  1891. 
Cr. 

(1963)— S.  198-See  BIGAMY,  26  C,  336,  10 
B.  340. 

(1964)-S.  193— See  DEFAMATION,  18  P.R. 
1889,  8  P  W.R.  1908.  Cr.=7  Gr.  L.J.  290  =  112 
P.L.R.  1908  =  10  P.R.  1908.  Cr. 

(1965)— S.  198— See  FALSE  CHARGE,  10 
G.L.R.  4. 

(1966)-S.  198— Bigamy  by  minor  wife— Com- 
plaint—  "  Person  aggrieved  "  —  See  PENAL 
Code,  s.  494,  13Cr.  L.J.  204=14Ind.  Cas.  204. 

(1967)— S.  198-See  PENAL  CODE,  s.  494, 
7  A.L  J.  10  =  32  A.  78  =  5  Ind.  Cas.  176. 

(1968)— 8.  198— See  Penal  CODE,  ss.  499, 
ex.  (9),  500,  8  Ind.  Cas.  220. 
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(1969)— 8.  198— See  SANCTION  TO  PROSE- 
CUTE—AUTHORITIES COMPETENT  TO  GRANT 
SANCTION,  ETC.,  3  A.  508,  Col.  Dig.  59  of  1876, 
2  B.  384,   2  B.  481,  A.W.N.  1882,  84. 

(1970)— S  198— See  SANCTION  TO  PROSE- 
CUTE CONDITIONS  REQUISITE  FOR  GRANT 
OF  SANCTION,  ETC,  4  B.  479,  5  B.  137,  6  M. 
29  =  2  Weir  173. 

(1971)— S.  198— See  SANCTION  TO  PROSE- 
CUTE—Nature  AND  FORM  OP  SANCTION, 
Bat.  Un.  Cr.  Cas.  73  =  Cr.  Eg.  2-10-1873,  8  C. 
435  =  10  C.L.R.  46. 

(1972)— S.  198— See  Nos.  121,  1644,  1654, 
1655.  1656,  1814,  1815,  1816,  supra,  and 
Nos.  2000  to  2003,   injra, 

(1973)— Ss.  198,  195  (Grim.  Pro.  Code,  1872, 
ss.  468,  469) — Revenue  Courts,  whether  Civil 
Courts. — Held  by  the  Full  Bench  (Spankie,  J., 
doubting)  : — A  Revenue  Court  is  a  Civil  Court 
within  the  meaning  and  intent  of  ss.  468,  469, 
Grim.  Pro.  Code.  EMPRESS  OF  INDIA  v. 
SABSUKH,  2  A.  533  F.B.,  [F.,  10  A.  582; 
B.,  97P.L.R.  1903.] 

(197  4)  -  Ss.  198,  195  ( =  Crim.  Pro.  Code,  1872, 
ss.  468,  469) — Sanction  to  prosecute  granted  by 
Munsiff — Appellate  powers  of  District  Judge. — 
No  appeal  lies  to  a  District  Judge  from  a  sanc- 
tion accorded  by  a  Subordinate  Court  of  the 
first  instance  to  the  institution  of  a  prosecution, 
in  cases  in  wbich  such  a  sanction  is  required. 
In  the  matter  of  the  pelilion  of  BULWANTRAI, 
8  N  W.P   124.      [D.,1  A.  17,  P. B.] 

(1975) -Ss.  198,  200,  503  (1,  2.3),  537— See 
Commission,  lO  P.R.  1896,  Or. 

(1976)— Ss.  198,  345— See  Defamation,  14 
M.  379  =  2  Weir  230  =  1  M.L.J.  242. 

(1977)— Ss.  198,  439,  526— See  DEFAMATION. 
3P.W.R.    1909,  Cr.  =  9   Cr.    L.J.  154  =  1    Ind. 

Cas.  99. 

(1978)— Ss      198,    476— See    SANCTION    TO 

Prosecute— Conditions  requisite  for 

GRANT  OF  sanction,   ETC.,   3  A.  62. 

(1979)— Ss.  198,  476,487  (  =  Crim.  Pro.  Code, 
1872),  ss.  468,  471,  473— TriaZ  for  offences 
against  public  justice— Jurisdiction. — The  only 
case  where  a  Criminal  Court  cannot  itself  try 
an  oSence  committed  before  it,  is  that  described 
in  s.  473,  Crim.  Pro.  Code,  which  relates  exclu- 
sively to  contempts  of  Court.  A  charge  undar 
s.  193,  I.P.C,  not  being  in  contempt  of  Court, 
the  Magistrate  before  whom  the  oSence  was 
committed  may  himself  try  the  case.  QUEEN 
v.  Jagat  MAL,  1  A.  162.  [Overruled,  1  A. 
625.  F.B.;  Diss..l  B.  311.] 

(1980)  — Ss  198,  487  {  =  Crim  Pro,  Code, 
1872,  ss.  468,  473)— O^ence  of  preferring  a  false 
charge  to  the  police— jurisdiction. — Where,  on 
a  charge  of  theft  being  preferred  to  the  police, 
they  brought  it  to  the  notice  of  the  Magistrate, 
who  directed  them  to  investigate  the  truth  of 
it,  and  on  the  police  reporting  that  the  charge 
was  false,  the  Magistrate  took  proceedings 
against  the  person  preferring  the  charge  under 
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8.  211,  I.P.C,  held,  that  the  Magistrate  was 
not  precluded  from  trying  the  case  himself,  by 
reason  of  the  provisions  of  ss.  468,  473,  Crim. 
Pro.  Code,  as  the  charge  was  made  to  the  police 
and  not  to  the  Magistrate,  and  that  neither  the 
Magistrate's  sanction  nor  that  of  some  superior 
Court  was  necessary  to  its  trial  by  fknother- 
Magistrate.  EMPRESS  OF  INDIA  v.  BalDEO, 
3  A.  322.     [B.,  14  C.   707,  F.B.] 

S   199  (  =  1882,  8.  199 ;  1872,  ss.  378,  479  ; 

1861,  s.  178). 

See  Complainant. 
See  Complaint. 

(1981)— S.  199  (=Cri7n.  Pro,  Code,  1872, 
s.  478) — Charge  of  adultery — Complaint  by 
husband. — If  a  criminal  charge  of  adultery  is 
to  bo  prelerred,  a  formal  complaint  of  that 
oSence  must  be  instituted  in  the  manner  pro- 
vided by  the  law,  and  if  it  is  not,  s.  478  will 
not  have  been  satisfied.  When  the  husband 
preferred  against  the  accused  a  complaint  of 
rape  on  his  wife,  but  not  of  adultery,  held,  that 
the  mere  circumstance  of  the  husband  appear- 
ing as  a  witness  in  the  prosecution  for  that 
ofience  could  not  be  regarded  as  amounting  to 
the  institution  of  a  complaint  for  adultery  in 
the  sense  of  s.  478.  EMPRESS  OF  INDIA  v. 
KALLU,  5  A.  233=  A.W.N.  1883,  1.  [F.,  29 
C   415,  27  M.  61  =  2  Weir  236  ;  iJ  ,  10   A.  39  = 

7  A.W.N.  264,  36  A.  1  =  11  A.L.J.  994  =  15  Cr. 
L.J.  78  =  22  Ind.  Cas.  430,  14  Cr.  L.J.  284=19 
Ind.  Cas.  716  =  U.B.R.  1912.  155.   80  C.  910  = 

8  C.W.N.  17,  F.B.,  5  Cr.  L.J.  164  =  9  Bom.  L. 
R.  148  =  31  B.  218.1 

(1982)— S.  199,  Grim.  Pro.  Code— Conviction 
under  s,  498,  Penal  Code. — If  no  complaint  is 
made  by  any  person  of  an  ofience  under  s.  498, 
proceedings  cannot  be  initiated  on  a  police 
charge  sheet.  In  re  Chidambara  Kalinga- 
RAYAN,  2  Weir  235. 

(1983)— S  199— Prosecution  for  adultery- 
Minor  husband.— A  minor  husband  cannot  be 
represented  by  another  in  a  prosecution  for 
adultery.  HIGH  COURT  PROCEEDINGS,  7TH 
FEBRUARY  1871.  No.  250.  2  Weir  235. 

(1984) — S.  199 —Jurisdiction  to  inquire  into 
offence  under  s.  498,  Penal  Code— Busband 
filing  complaint  — Subsequent  deathof  husband 
— Its  effect  on  jurisdiction — Criminal  prosecu- 
tion, abatement  of. — A  Court  has  no  jurisdiction 
to  inquire  into  an  offence  under  s.  498  of  the 
Indian  Penal  Code,  until  a  complaint  is  filed 
by  the  husband.  Once  it  is  done,  the  jurisdic- 
tion is  restored  and  the  death  of  the  husband 
cannot  have  the  effect  of  destroying  the 
jurisdiction.  There  can  be  no  abatement  of  a 
criminal  prosecution.  IMPERATOR  v.  NUR- 
MAHOMED  wd.  KadaN,  1  S.L.R.  Cr.  72  =  8  Cr. 
L  J.  190. 

(1985)— S.  199— Complaint  under  s.  498, 
Penal  Code,  by  nephew — Illness  of  the  husband 
—  Whether  amounts  to  '  absence  ' — Construction 
of  '  in  his  absence.'  —Where  one  K  was  bed- 
ridden with  paralysis,  and  his  nephew  filed  a 
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complaint  against  several  accused,  allegingthat 
they  enticed  away  K's  wife  with  criminal 
intent,  held,  that  the  effect  of  the  words,  '  in 
hia  absence  '  in  s.  199  of  Grim.  Pro  Code,  is 
a  limit  to  the  right  of  the  caretaker,  and  that, 
although  the  wife  was  in  charge  of  a  caretaker, 
yet  the  complaint  of  the  caretaker  would  not 
give  the  jurisdiction  unless  the  husband  be 
absent.  The  '  absence  '  must  be  absence  from 
the  place.  The  Legislature  has  made  no 
provision  for  the  protection  of  the  lunatic, 
paralytic  or  invalid  husbands,  and  the  word 
'  absence  '  cannot    be    taken    to    include  such 

oa.ses.  Crown  v.  tikiomaij  bulomal,  3  S. 
L.R.  15,  Or.  =9  Cr.  L.J.  450  =  1  Ind.   Cas.  9ii. 

(1986)— S.  199  — See  ADULTERY,  5  A.  233, 
24  W.K.  18,  Cr. 

(1987)— S.  199— See  CHARGE— ALTERATION 
OF   CHARGE,  A.W.N.  1882,  165. 

(1988)  — 8,  199— See  MAGISTRATE,  JURIS- 
DICTION OF— MISCELLANEOUS,  A.W.N.  1899, 
212. 

(1989)— S.  199— Charge  of  rape— Offence  not 
proved — Conviction  foe  adulterv — Illegality  — 
See  PENAL  CODE,  ss.  376,  497".  U.B.R.  1912, 
4th  Qr.,  155=liCr,  L.J.  284  =  19  Ind.  Cas.  716. 

(1990)— S.  199— See  PENAL  CODE,  s.  498, 
23  P.R.  1895.  Cr. 

(1991)— 3.  199— See  Safe,  29  C.  415  =  6  C. 
W.N.  677. 

(1992)— S.  199— See  Nos.  37,  48, 1644,  supra 
and  No.  2281,  3975,  infra. 

(1993)— Ss.  199,  4  (h)— Complaint  by  husband 
— Deposition  by  htisband  not  a  complaint — 
Penal  Code,  ss.  366,  379,  i98— Addition  of 
charge — Practice. —The  accused  were  in  the  first 
instance  charged  with  offences  under  ?s.  366  and 
379,  Penal  Code,  and  wore  committed  to  the 
Sessions  Court  for  trial  on  those  charges.  In 
the  Sessions  Court,  a  further  charge  under 
s.  499  was  added.  The  learned  Judge  agreeing 
with  the  assessors  acquitted  the  accused  on 
oharges  under  ss-  366  and  379  ;  but  differing 
from  them,  he  convicted  the  accused  of  the 
offence  undac  s.  498.  The  accused  appealed  on 
the  ground  that  the  conviction  under  s.  498  was 
bad,  as  the  complaint  was  not  initiated  by 
the  husband  of  the  woman.  Held,  that  the 
husband  not  having  complained  of  the  offence 
under  s.  498,  the  conviction  could  not  be  sus- 
tained :  and  that  the  statements  made  by  the 
husband  in  his  deposition  could  not  be  said  to  be 
complaint  within  the  meaning  of  s.  4,  cl.  (h)  of 
the  Grim.  Pro.  Code.  EMPEROR  v.  IMANKHAN 
RASULKHAN,  li  Bom.  L.R.  141  =  1  Bora.  Cr. 
C,  82  =  14  Ind.  Cas.  971  =  13  Cr.  L.J.  287. 

(1994)— Ss.  199  and  200— See  COMPLAINT— 
WHAT  IS  AND  WHO  SHOULD  INSTITUTE,  Rat. 
Un.  Cr.  C.  584  =  Cr.  Rg.  44  of  1891. 

(1995)— Ss.  199  and  '238— Prosecution  under 
s.  498,  Penal  Code,  without  any  complaint  by 
the  husband  oj  an  offence  under  s.  498,  Penal 
Code. — S.  199  of  the  Code  says  that  no  Court 
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shall  take  cognizance  of  an  offence  under  s.  498 
of  the  Penal  Code,  except  upon  a  complaint 
made  by  the  husband  of  the  woman.  This 
means  a  complaint  made  by  the  husband  of  an 
offence  under  s.  498,  not  any  complaint  made 
by  the  husband.  V»'here  a  person  was  charged 
with  kidnapping  or  with  abduction  and  the 
Judge  c  .'Hvicted  the  accused  on  the  evidence, 
merely  of  an  offence  under  s.  498,  held,  that 
the  conviction  was  wrong  as  there  w>^s  no 
specific  complaint  by  the  husband  of  an  offence 
under  s,  498,  of  the  Penal  Code.  BANGARU 
ASARI  v.  Emperor,  27  M.  61  =  2  Weir  236. 
[R.,  9  Bom.  L.R.  148  =  31  B.  218-5  Cr.  LJ. 
164.] 

S   200  (  =  1882,  8.  200;  1872,  sa.  44,  144  ; 

1861,  88   66.  273.) 

See  COMPLAINANT. 

See  Complaint, 

(1996)— S.  200  (  =  Crim.  Pro.  Code,  1861,  s.  66) 
— Prescribed  mode  of  ascertaining  the  matter  of 
a  complaint.— The  prescribed  mode  of  ascer- 
taining what  a  complaint  is,  is  to  examine  the 
complainant  and  to'  reduce  his  examination  to 
writing.  It  is  irregular  to  endorse  and  return 
to  a  party  his  petition  or  complaint  alleging  an 
offence.  Such  papers  form  part  of  the  records 
of  a  Magistrate's  Court  and  should  not  be 
returned  to  the  party.  What  the  party  is 
entitled  to  is  an  authenticated  copy  of  the 
Magistrate's  order  on  a  proper  stamp.  HIGH 
COURT  Proceedings,  10th  Juke,  1869, 
No.  1012,  2  Weir  237. 

(1997) — S  200.  — The  procedure  applies  also 
to  complaints  bv  Municipal  officers.  QUBEN- 
Empkess  v.  Balo  to,  a.B.R.  1892—1896, 
Yol.  I,  131. 

(1997-a)— S.  '200— Practice— Criminal  case- 
Accused  summoned  without  the  complaiyiant 
being  examined — Irregularity — Proceedings  not 
vitiated  —  Hurt  both  simple  and  grievous — 
Cumulative  sentence — Legality  of. — The  com- 
plainants made  a  complaint  to  the  police  to  the 
effect  that  the  accused  beat  them  causing 
grievous  hurt.  The  police  did  not  send  up  the 
case  and  the  complainants  applied  to  the 
Magistrate  who  sent  for  the  police  papers  and 
summoned  the  accused  without  examining  the 
complainants.  On  the  date  fixed,  the  com- 
plainants were  absent  and  the  accused  were 
discharged.  Later  in  the  day  the  complainants 
appeared,  explained  their  delay  and  the  Magist- 
rate again  gave  them  time  to  produce  evidence. 
He  summoned  the  accused,  found  them  guilty 
and  sentenced  them  to  imprisonment.  Held 
that  the  course  the  Magistrate  adopted  was  irre- 
gular but  did  not  vitiate  the  entire  proceedings. 
Held  also  that,  when  several  persons  are  beaten 
and  injured  and  grievous  hurt  is  caused  in  one 
case  and  simple  hurt  in  another,  the  Magistrate 
is  competent  to  pass  cumulative  sentences. 
Bateshar  V,  Emperor,  13  A. L.J.  840, 

(1998)— S.  200— See  Nos.  30,  32,  58,  63,  244, 
382,  1337,  1339,  1528,  1529,  1637,  1644,  1660, 
1661.  1662,  1663,  1703,  1714,  1727,  1817,  1818, 
1975,  1994,  supra  and  3936,  4656,  infra. 
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(I999)_8g.  200,  190  (  =  8s.  44,  141,  Grim. 
Pro.  Code,  1872)— See  ACT  I  OF  1871,  ss.  20, 
23,  26P.R.  1879,  Or.  F.B. 

(2000)— Ss.  200,  190,  198  (  =  Ss.  44  ancZ  142, 
Crim.  Pro.  Code,  1872)— Where  a  Sessions 
Judge  ordered  a  certain  person  to  be  brought  to 
trial,  the  order  was  forwarded  by  the  District 
Magistrate  to  his  Subordinate  Magistrate  for 
compliance.  The  Subordinate  Magistrate  then 
committed  the  person,  after  holding  a  prelimi- 
nary enquiry,  to  the  Court  of  Sessions  for  trial. 
Held  that  the  committing  Magistrate's  proceed- 
ings were  without  jurisdiction,  as  he  was  not 
invested  witn  powers  under  s.  142  of  the  Code, 
as  the  case  was  not  transferred  to  him  under 
s.  44  of  the  Code  and  the  Sessions  Judge's  order 
gave  him  do  jurisdiction.  POLICE  v.  TODAR 
PATEL,  Colm.  Dig.  Cr.  57  of  1876. 

(2001)— Ss.  200,  190,  198,  253,  426,  439  (1  to 
4),  440— See  DISCHARGE  OP  ACCDSED,  6  M. 
25. 

(2002)— Ss.  200,  190.  198,  253,435  (1  to  3), 
436,  438  (1)— See  MAGISTRATE,  JURISDICTION 

OF,  Transfer  of  Cases— Reference   to 
OTHER  Magistrates,  etc  ,  2  B.  534. 

(2003)— Ss,  200,  190,  198,  258,  438,  436— See 
Discharge  of  accused,  Rat.  Un.  Cr.  C.  76 
=  Cr.  Rg.  17-7-1873. 

(2004)— Ss.  200  and  202  — Police  report— A. 
form — Order  on  Police  to  submit — Legality.— 
Oq  the  report  of  the  Police  that  one  W  had 
lodged  a  false  information  of  theft  against  the 
accused,  the  Deputy  Magistrate  made  an  order 
that  W  should  be  called  upon  to  show  cause 
why  he  should  not  be  prosecuted  under  s  211, 
I.P  C.  Subsequently,  on  the  report  of  a  sub- 
ordinate Magistrate,  who  held  an  enquiry  into 
the  matter,  the  District  Magistrate  in  charge 
wanted  to  examine  a  certain  woman,  Lochu, 
before  passing  final  orders  ;  but  for  some  unex- 
plained reasons,  on  the  date  fixed  for  the 
examination  of  the  woman,  the  said  Deputy 
Magistrate  recorded  the  following  order: — "I 
have  gone  through  the  evidence  and  find  there 
is  a,  prima  facie  csise  against  the  accused.  Call 
for  A-form,  and  Lochu,  being  a  creature  of  his, 
need  not  be  examined."  Held,  that  the  order 
passed  by  the  Deputy  Magistrate  directing  the 
Police  to  send  up  A-form  against  the  accused 
was  without  jurisdiction  and  must  be  set  aside, 
inasmuch  as  the  Deputy  Magistrate  passed  the 
order  without  having  proceeded  in  accordance 
with  the  provisions  of  s.  200  or  s.  202.  Crim. 
Pro.  Code,  and  as  moreover,  at  the  time  the 
order  was  passed,  there  seems  to  have  been 
before  him  no  materials,  which  would  have 
warranted  him  in  either  directing  the  issue  of 
process  against  the  accused  or  in  directing  the 
police  to  send  up  the  A-form.  RAM  ADHIN 
CHOWDHRY  v.  WAHED  ALl,  10  C  W.N.  773  = 
3Cr.  L  J.  471. 

(2005)— Ss.  200  and  202— Complaint— Judi- 
cial inquiry —  Cognizance  —  Jurisdiction. —  On 
the  complaint  of  a  person,  who  had  no  personal 
knowledge    of    the    matter    complained   of,    a 
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judicial  inquiry  was  directed  and  on  the  report 
thereof,  proceedings  were  taken.  Held  that 
there  was  no  complaint  under  s.  200,  Crim.  Pro. 
Code,  properly  so  called,  on  which  a  judicial 
inquiry  could  be  directed.  The  proceedings 
were  quashed.  CHAMROO  SAHU  v.  EMPEROR, 
11  C.W.N.  170  =  5  Cr.  L.J,  13.  [B.,  15  C.L.J. 
517  =  16  C.W.N.  1105  =  13  Cr.  L.J.  609  =  16 
Ind.  Cas.  257.] 

(2008)— Ss.  200,  202— DwiT/  of  Magistrate- 
Further  enquiry. — The  duty  of  ]\Iagistrate 
receiving  a  complaint  is  set  out  in  s.  200  of  the 
Code  of  Criminal  Procedure,  and  consists  in 
finding  out  whether  there  is  any  matter  which 
calls  for  investigation  by  a  Criminal  Court. 
The  investigation  which  he  ia  to  make  must  be 
conducted  by  him  personally  and  cannot  be 
passed  on  to  another,  and  s.  202  is  clear  on  the 
point.  BAIJ  NatH  v.  RAJA  RAM,  10  A  L  J. 
79  =  13  Cr   L  J.  704  =  16  Ind.  Cas.  512. 

(2007)— Ss.  200,  202,  20B— Powers  of  Magis- 
trate— Effect  of  local  investigation. — The  exa- 
mination of  a  complainant  under  s.  200,  Crim. 
Pro.  Code,  is  not  a  matter  of  form,  and  when  a 
Magistrate  dismisses  a  complaint  without 
making  such  an  examination  himself,  the 
omission  is  a  material  one,  and  he  does  what  he 
has  no  authority  to  do  under  the  Code.  A  local 
investigation  was  not  intended  by  the  Legisla- 
ture to  supersede  a  regular  trial.  When  it  is 
found  that  there  is  evidence  in  support  of  the 
complainant's  charge,  the  function  of  the  officer 
making  the  local  investigation  is  fulfilled. 
Process  should  then  be  issued  and  the  truth  or 
falsity  of  the  evidence  should  be  determined  in 
a  regular  manner.  The  object  of  s.  202  is  to 
prevent  the  issue  of  process  where  there  is  some 
initial  ground  for  doubting  the  truth  of  the 
complaint,  and  where  on  a  local  investigation 
there  appears  to  be  no  evidence  to  support  it. 
NGA  THA  TU  V.  KING-EMPEROR,  U.B.R. 
1910,  4th  Qr.,  p.  73  =  11  Ind.  Cas.  249  =  12 
Cr.  L.J.  385.  (U.B.R.  1904—1906,  Crim.  Pro. 
Code,  51,  R.) 

(2008)-Ss.  200,  202,  203,  204,  403,  407— See 
Complaint— Dismissal  of  complaint,  13 

B.  600,  14  C.  141,  A.W.N.  1891,  23, 

(2009)— Ss.  200,  -202,  303-See  COMPLAINT 
-Procedure  on  receipt  of  Complaints, 
3  C.W.N.  17. 

(2010)— Ss.  200,  203— Applicability  to  s.  552. 
— The  provisions  of  ss.  200  and  203  do  not 
apply  to  s.  552  where  no  ofience  is  alleged. 
Thakoredas  MUNCHHARAM  v.  BHAGWAN- 
DAS  MADHAVDAS,  4  Bom.  L.R.  609. 

(2011)— Ss.  200,  203,  204  —  Complaint  — 
Examination  of  co^nplainant  by  subordinate 
MagistraiR— Order  passed  by  District  Magistrate 
— Order  in  the  absence  of  the  complainant- 
Directions  by  District  Magistrate, — A  direction 
by  a  District  Magistrate,  that  as  regards  a 
particular  class  of  cases,  subordinate  Magis- 
trates taking  cognizance  of  them  are  not  to 
pass  orders  under  s.  203  or  s.  204,  Crim.  Pro, 
Code,  but  to  submit  them  to  him,  is  clearly 
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illegal.  The  Magistrate,  who  receives  a  com- 
plaint and  examines  the  complainant.,  must 
deal  with  it  himself  under  s.  203  or  s.  204  of  the 
Code  and  cannot  send  it  to  the  District 
Magistrate  for  order=!.  Ic  is  improper  for  a 
Magistrate  to  dismiss  a  complaint  while  sitting 
in  his  private  room  and  without  giving  the 
complainant  or  his  pleader  an  opportunity  of 
being  heard.  PANI  BHUSHAN  BANER.TEE  v. 
F.E.  KEMP,  10  C.W.N.  1086  =  4  Cp.   L  J.  230. 

(2012)— Ss.  200,  243,  2i4,  252— See  PRAC- 
TICE AND  Procedure,  U.B.R.  1897— 1901, 
Vol.  I,  67. 

(2013)— 8.  200,  254,  537— See  False  EVI- 
DENCE. P.L.R.  1900.  63,  Cr. 

(2014)— Ss.  200  and  488  {  =  Crim.  Pro.  Code, 
1882,  ss.  200,  i88)— Appearance  in  open  Court 
of  pardanashin  applicants. — Held  that, although 
9.  200,  Crim.  Pro.  Code,  applies  to  maintenance 
cases,  yet  pardanashin  applicants  need  not 
necessarily  appear  in  open  Court  out  of  purdah. 
In  the  matter  of  Pattima  Begam,  S.C.  142, 
Oadh. 


(2015)— Ss.  200,  5d3— Statement  of  complain- 
ant, defectively  recorded. — There  is  no  provision 
with  regard  to  complaints  analogous  to  that 
contained  in  s.  533,  with  reference  to  confes- 
sions or  other  statements  of  an  accused  person. 
Baijoo  Mandalv.  Emperor,  6  C.W.N.  840. 

(2016)— Ss.  200,  b^l— Non-compliance  loith 
the  provisions  of  s.  200,  effect  of. — S.  537  does 
not  apply  to  a  non-compliance  with  the  provi- 
sions of  a.  200  in  the  recording  of  the  statement 
of  the  complainant.  BAIJOO  MANDAL  v. 
EMPEROR,  6  C.W.N.  840. 

S.   201,   para   1   (  =  1882,   a.   201;    1872, 

s.  14S);  para  2,  aew. 

See  COMPIiAINT. 

(2016-a) — S.  201 — Examination  of  complain- 
ant upon  oath, — When  a  written  complaint 
made  before  a  Magistrate  is  obscure  or  vague, 
the  Magistrate  is  bound  to  examine  the 
complainant  at  sufficient  length  for  the  purpose 
of  clearly  ascertaining  the  allegations  on  which 
the  complaint  is  based.  When,  however,  the 
complaint  is  made  in  writing  and  i«  sufficiently 
clear,  it  may  frequently  be  a  sufficient  com- 
pliance with  s.  201  if  the  Magistrate  reads  it 
over  to  the  complainant  and  the  latter  is  asked 
on  oath  to  subscribe  to  it.  In  re  MiRABAI 
SHEIK  nussAiN,  6  Bom.  L.R,  862. 

(2017)— S.  201— See  Nos.  63,  1339,  supra. 

(2018)— Ss.  201,  202,  203— See  PENAL  CODE. 
B.  211,  12  Bom.  L.R.  229. 

S.  202  (  =  1882,  s.  202;  1872,  s.  146,  1861, 

8.  180). 

See  Complaint. 

(2019)— S.  202 -Ascertaining  of  the  truth  of 
the  complaint  before  issuing  process. — A  Magis- 
trate having  jurisdiction  to  ascertain  the  truth 
of  the  complaint  may,  before  issuing  the  pro- 
cess, under  s.  202,  take  any  preliminary  steps 
for  finding  out  whether  the  complaint  is  true 
or  not.     He  may  call  upon  the  accased  to  show 


cause  why  a  process  should  not  issue  against 
him.  Accused  may  appear  or  not  in  obedience 
to  this,  whereas,  under  a  process  issued  under 
s.  202,  the  accused  is  bound  to  appear,  hi  re 
TUKARAM  UDA  Ram,  6  Bona.  L.R.  91. 

(2020)— S.  202  {  =  Crim.  Pro.  Code,  1882, 
s,  202}— Presentation  of  complaint — Duty  of 
Magistrate. — It  is  the  duty  of  a  Magistrate,  on 
a  complaint  being  presented  to  him,  to  exa- 
mine the  complainant  and  then  either  to  issue 
process  or  make  an  order  under  s.  202,  Crim. 
Pro.  Code.  In  re  Bal  Kashi,  Rat.  Un.  Cr. 
368  =  Cr.  Rg.  17  of  1888. 

(2021)~S.  202  (  =  Crim.  Pro.  Code,  1882, 
s.  202) — Public  servant  as  accicsed — Calling  for 
report — Validity. — S.  202  does  not  contemplate 
that  any  report  can  be  called  for  from  an 
accused,  if  the  accused  happens  to  be  an  officer 
subordinate  to  the  Magistrate.  A  dismissal  of 
a  complaint  on  a  perusal  of  such  a  report  is 
irregular,  and  the  order  of  the  Magistrate 
refusing  to  entertain  the  complaint  for  such 
reason  will  be  set  aside.  Baidya  Nath 
Singh  v.  Muspratt,  14  C.  141.  [Diss.,  28 
A.  421  =  A.W.N.  1906,  76  =  3  A.L.J.  224  =  3  Cr. 
L.J,  327  ;  Appr.,  40  C.  444  =  17  C.W.N.  290  = 
14  Cr.  L.J.  57  =  18  Ind.  C^s.  345  ;  R.,  13  Cr. 
L.J.  609  =  16  Ind.  Cas.  257  =  15  CL.J.  517  =  16 
C.W.N.  1105,  Rat.  Un.  Cr.  0.  954.] 

(2022)— S.  202  {  =  Crim.  Pro.  Code,  1882, 
s.  202)— Reference  to  Police  for  inquiry  and 
report. — A  reference  to  the  police,  under  s.  202, 
can  be  made  only  before  inquiry  begins,  and 
cannot  be  made  after  evidence  has  been  taken 
for  the  complainant  and  process  issued.  In 
order  to  make  such  reference,  the  section  pro- 
vides that  process  may  bo  postponed.  SADA- 
GOPACHARIAR  V  Ragavacharyar,  9  M. 
282  =  2  Weir  243  =  2  Weir  430. 

•  (2023)— S.  202— Postponement  of  issue  of 
process  without  recording  reasons. — Under  s.  202, 
a  Magistrate  distrusting  the  statement  of  the 
complaint  may  record  his  reasons  when  the 
complainant  is  examined,  and  may  then  post- 
pone the  issue  of  process  for  compelling  the 
attendance  of  the  person  complained  against, 
and  inquire  into  the  case  himself  or  direct 
local  investigation  by  a  subordinate  officer  or 
by  a  police  officer  for  the  purpose  of  ascertain- 
ing the  truth  or  falsehood  of  the  complaint. 
The  failure  of  a  Magistrate  to  record  the  reason 
is  at  most  an  irregularity  and  it  is  not  a 
grounri  for  setting  aside  an  order  for  postpone- 
ment, unless  it  has  occasioned  a  failure  of 
justice.  King-Emperor  v.  Alagirisami 
Pattan,  25  M.  546  =  2  Weir  245. 

(2024) — S.  202 — Postponement  of  issu£  of 
process  and  reference  to  police  in  petty  cases. — 
It  is  an  abuse  of  powers  given  by  s.  202,  to 
refer  petty  cases,  e.g.,  an  assault  of  a  petty 
character  to  the  police  for  enquiry  ;  the  proper 
course  for  the  Magistrate  is  to  take  action  on 
the  complaint  at  once,  unless  it  is  manifestly 
false,  in  which  compensation  can  be  made  to 
the  accused  by  a  summary  order.  Ganesha  v. 
Empress,  19  P.R.  1894,  Cf. 
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(2025)— S.  202  (  =  Crim.  Pro.  Code,  1872, 
s.  Ii6}~ Discharge  of  accused  on  report  by 
Subordinate  Magistrate  without  exaviining 
prosecution  witnesses. — In  a  case  sent  up  by  the 
police,  the  District  Magistrate  sent  the  accused 
in  the  custody  of  police  to  a  subordinate 
Magistrate  for  enquiry  and  on  receiving  the 
latter's  return,  discharged  the  accused  without 
taking  the  evidence  of  witnesses  named  for  the 
prosecution.  Held,  ihat  the  discharge  was 
illegal  and  the  case  ought  to  be  re-tried. 
KUDAN  V.  SONUN,  8  P.R.  1880,  Cr. 

(2026)— S.  202  (  =  Crim.  Pro.  Code,  1898, 
s.  202) — Cognizance  of  case  by  Magistrate — 
Referenoe  to  poitce  for  investigation. — A  ilagis- 
trate  cannot  order  a  police  investigation  into  a 
case  of  which  he  was  taken  cognizance,  except 
under  the  conditions  stated  in  s.  202,  Grim.  Pro. 
Code,  that  is  to  say,  when  for  reasons  stated  by 
him,  he  distrusts  the  truth  of  the  complaint. 
EMPRESS  V.  AMTA  DUBA.  A.W.N.  1902,  193. 
(20  M,  387,  A.W.N.  1884,  47,  IT.) 

(2027)  — S.  202  {=Crim.  Pro-  Code,  Act  V  of 
1898,  s.  202)— Procedure — Local  investigation. 
— If  a  Magistrate  acts  under  s.  202  of  the  Grim. 
Pro.  Code,  he  is  bound  to  record  his  reasons. 
The  section  does  no;  empower  acting  being 
taken  after  the  close  of  the  prosecution  case. 
EMPRESS  V.  TOTA  Ram,  A.W.N.  1900,  187. 

(2028)— S.  202  {-Crim.  Pro.  Code,  Act  X  of 
1882.  s.  202) — 4ppZica6iZt(j/  to  proceeding  under 
s.  117. — S.  202  of  the  Grim.  Pro.  Gode  applies 
only  in  cases  where  no  process  has  been  issued 
to  compel  the  attendance  of  the  accused.  It 
does  not  apply  to  a  case  where  a  person  has 
been  called  upon  to  show  cause,  under  s.  117, 
why  security  to  keep  the  peace  should  not  be 
taken  from  him.  EMPRESS  v.  KHURRAM 
SINGH,  A.W.N.  1896,  HO. 

(2029)— S.  202— Duty  of  the  Magistrate  when 
investigatioji  by  person  other  than  himself 
ordered  by  a  Magistrate — No  further  local 
investigation  by  himself  in  the  absence  of  the 
accused. — When  a  Magistrate  has  once  acted 
under  s.  202,  and  ordered  an  investigation  by  a 
person  other  than  himself,  he  is  precluded  from 
following  the  latter's  local  investigation  up  by 
an  enquiry  in  the  absence  of  the  accused. 
Duties  and  powers  of  Magistrates  discussed. 
Ram  Prasad  v.  Moti,  11  A,L,J.  735  =  14  Cr. 
L.J.  493  =  20  Ind.  Cas.  749. 

(2030) — S.  202 — Issue  of  process — Magistrate's 
order  to  mike  preliminary  inquiry  thereafter — 
Legality. — After  the  issue  of  process  to  the 
accused,  the  ca^e  passes  the  stage  at  which  the 
Magistrate  could  exercise  the  option  of  holding 
a  preliminary  inquiry,  and  therefore  an  order 
made  under  s.  202,  Crim.  Pro.  Code,  after  that 
stage  is  illegal.  GAJI  v.  JUMANSHAH.  6  S.L. 
R.  83  =  17  Ind.  Cas.  61  =  13  Cr.  L.J.  749. 

(2031)  —  S.  202— Preliminary  inquiry  — 
"  Watching  proceedings,"  meaning  of. —It  any 
person  interested  in  any  legal  proceedings  is 
admitted  to  watch  or  applies  to  watch  such  a 
proceeding,  the  term  "  watch  "  does   not  mean 
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that  of  a  mere  on-looker  for  idle  curiosity,  but 
it  means  instructing  of  legal  practitioners  to 
watch  the  case  on  behalf  of  the  alleged  oSender 
and  with  the  leave  of  the  Gourt  to  assist  the 
Court  in  making  its  preliminary  investigation. 
Therefore,  a  person  with  regard  to  whom  a 
preliminary  inquiry  is  being  held  under  s.  202 
of  the  Grim.  Pro.  Gode,  should  be  admitted  to 
watch  the  proceedings,  and  bis  representative,  if 
an  advocate  or  pleader,  should  be  allowed  to  act 
as  amicus  curice.  SHEIKH  AKBAR  v.  PRANCE, 
10  Ind.  Cas.  33  =  12  Cr.  L.J.  207.  (8  Cr.  L.J. 
20,  4N.L.R.  81,  R.) 

(2032)— S.  202— See  LEGAL  PRACTITIONERS 
—PLEADER,  8  B.H.G. A.G.J.  202. 

(2033)— S  202-See  MAGISTRATE,  JURIS- 
DICTION OF— General  Jurisdiction,  4  0. 
W.N.  604. 

(2034)— S.  202  -  See  Police  ENQUIRY,  19 
P.R.  1894,  Cr. 

(2035)— 3.  202— See  PRELIMINARY  ENQUIRY, 
4  C.L.R.  413. 

(2036)-S.  202— See  Ncs.  52,  61,  63,  1310, 
1333,  1334,  1337,  1339,  1346,  1365,  1464.  1466, 
1528,  1529,  1662,  1663,  1664,  1701,  1728,  1729, 
1818,  1819,  1876,  2004,  2005,  2006,  2007,  2008, 
2009,  2018,  supra  and  No.  2037,  4200,  4208, 
infra. 

(2037)— Ss.  202,  UQ  and  293— £«ocaZ  investi- 
gation— Powers  of  Magistrate— Whether  Magis- 
trate can  give  evidence  in  a  case  tried  by  him. — 
There  may  be  cases,  in  which  it  is  desirable 
that  a  judicial  officer  should  see  the  place,  in 
which  an  occurrence  which  is  the  subject  of  a 
judicial  investigation  before  him  has  taken 
place,  in  order  to  enable  him  to  understand  the 
evidence  which  is  laid  before  him  ;  but  when 
an  officer  visits  a  place  for  this  purpose  he 
should  take  care  that  no  information  reaches 
him  with  reference  to  the  occurrence,  which 
he  is  to  investigate,  beyond  what  he  acquires 
from  the  view  of  th^  place.  When  there  is  a 
dispute  as  to  the  exact  spot  in  which  the 
occurrence  is  said  to  have  taken  place,  he 
must  defer  his  visit  to  the  spot  until  he 
has  heard  the  whole  cf  the  evidence.  Where 
a  Magistrate  who  was  trying  a  case  of  some 
complexity  arising  out  of  disputed  boun- 
daries to  land  made  a  very  careful  and  con- 
scientious investigation  of  the  locality,  such 
as  would  properly  be  made  by  a  person  whose 
duty  it  was  to  get  at  the  facts  with  a  view  to 
lay  the  same  before  some  tribunal,  but  the 
information  which  he  sought  and  obtained  was 
not  guarded  by  the  safe  guards,  by  which 
statements  on  which  a  Judge  or  a  Magistrate 
exercing  judicial  functions  can  act,  must  be 
guarded,  held,  that  the  notes  of  the  Magistrate 
should  not  be  put  on  the  record,  although  the 
Magistrate  tendered  himself,  while  trying  the 
case,  as  a  witness  to  be  cross  examined  by 
^ither  the  prosecution  or  the  defence.  Held,  also, 
that  the  case  should  be  transferred  to  another 
Magistrate.  [F.,  6  M.L.J.  143  =  19  M.  263  =  2 
Weir  725  ;  R.,  19  A.  302.]  When  a  Judge  is 
the  sole  Judge,  both  of  law  and  fact,  be  cannot 
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give  evidence  before  himself.  Therefore  the 
Buggestioa  of  the  Magistrate  stated  above  that 
he  would  enter  the  witness-box  and  be  examined 
and  cross-examined  by  pleaders  of  the  party  on 
the  information  acquired  by  the  local  enquiry 
was  one  which  would  be  impossible  and  be 
illegal  for  him  to  carry  out,  HARI  KiSHORE 
MiTRA  V.  ABDUL  BakIMIAH,  21  C.  920.  [F., 
19  M.  263  =  6  M.L  J.  143  =  2Weir725  ;£.,  27  A. 
33  =  A.W.N.  1904,157,  37  C.  340  =  11  C.L.J. 
335  =  14  C.W.N.  422  =  11  Cr.  L.J.  121  =  5  Ind. 
Gas,  365.] 

(2038)— Ss.  202,  203— Dismissal  of  complaint 
on  police  iiivesligation. — The  dismissal  of  a 
complaint,  after  considering  the  result  of  a 
police  investigation  directed  by  a  Magistrate 
under  s.  202,  is  authorised  by  s.  203.  In  re 
MiRABAi  Sheik  Hussain,  6  Bom.  L.R.  662. 

(2039)— Ss.  202  and  203— Dismissal  of  com- 
plaint without  observing  the  procedure  laid  down 
in  the  section. — A  Magistrate  transferred  to  his 
own  file  a  case  pending  before  a  Subordinate 
Magistrate  and  referred  it  to  the  police  for 
inquiry,  on  the  ground  that  the  police  who  had 
investigated  a  charge  of  misappropriation 
brought  against  .  the  complainant  and  his 
brother,  must  know  a  good  deal  about  the 
matter.  On  the  receipt  of  a  report  from  the 
police,  the  Magistrate  dismissed  the  complaint. 
Held,  that  the  order  of  dismissal  was  not  proper, 
as  the  Magistrate  had  not  followed  the 
procedure  prescribed  by  ss.  202  and  203.  VlRA- 
BHADRAYYA  v.  VYRICHERDA  SOORYA- 
NARAYANA  KAJU  BAHADUR,  2  Weir  244. 

(2040)— Ss.  202,  203— Departmental  enquiry 
previous  to  complaint. — A  departmental  enquiry 
previous  to  the  complaint,  in  which  the  person 
complained  against  has  been  exonerated,  is  no 
substitute  for  the  enquiry  or  investigation 
directed  by  s.  202,  Crim.  Pro.  Code,  Rallia 
V.  AHSAN  SHAH.  33  P.R.  1887,  Cr.  [R.,  14  P. 
E.  1891,  Cr.]. 

(2041) — Ss.  202  and  203 — Complaint,  dismissal 
of,  without  givitjg  opportunity  to  the  complain- 
ant to  prove  his  case. — After  the  examination  of 
complainant,  the  Magistrate  should  dismiss  the 
complaint  at  once  or  elect  to  hold  inquiry  under 
8.  202,  Crim.  Pro.  Code,  before  issuing  process. 
Where  the  Magistrate  examined  the  complainant 
on  the  28th  April  and,  without  dismissing  the 
complaint  then  and  there,  adjourned  the  case  to 
the  26th  May,  and  then  on  that  date,  after 
making  certain  enquiries  from  the  solicitor  of 
the  accused  and  looking  into  papers  which  had 
been  filed  by  the  defence  before  the  Police, 
dismissed  the  complaint.  Held  that  the  proce- 
dure adopted  by  the  Magistrate  was  irregular, 
and  that,  having  virtually  elected  to  hold  an 
enquiry  under  s.  202,  Crim.  Pro.  Code,  he 
should  not  have  dismissed  the  complaint  without 
giving  an  opportunity  to  the  complainant  to 
adduce  evidence  in  support  of  his  case,  and  if, 
upon  such  opportunity  being  given,  he  still 
failed  to  produce  his  witnesses,  then  his  case 
might  have  been  dismissed  upon  that  ground. 
Dr.  H.  P.  Sandyal  v.  Kun.jeswar  Misra, 
16  C.W.N.  143  =  13  Ind.  Cas.  781. 

Ill 
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(2042)— Ss.  202  and  203— See  DEFAMATION, 
4  P.W.R.  1910,  Cr. 

(2043)— Ss.  202,  203— See  False  Charge, 
4  A.  182. 

(2044)— 8s.  202  and  203— See  FURTHER 
Enquiry.  5  A.L.J.  74  =  A.W.N.  1908,  45=7 
Cr.  L.J.  157. 

(2045)— Ss.  202.  203,  422— See  FURTHER 
ENQUIRY,  7  C.W.N.  80. 

(2046)— Ss.  202,  203,  437— See  COMPLAINT 
—WITHDRAWAL  AND  REVIVAL  OF  COM- 
PLAINTS,  9  A.  85  =  A.W.N.  1886,  307. 

(2047)— Ss.  202.  293.  4.37  and  439— DismissaZ 
of  complaint  by  Presidency  Magistrate — Power 
of  High  Court  to  direct  further  enquiry — S,  15, 
Charter  Act — Powers  of  investigating  officer. — 
The  powers  of  the  High  Court,  under  s.  203,  to 
interfere  with  orders  of  a  Presidency  Magistrate, 
are  limited.  Where  a  Presidency  Magistrate 
dismisses  a  complaint  undfr  s.  203,  the  High 
Court  cannot  direct  a  further  inquiry  under 
s.  437,  nor  can  they  interfere  under  s.  439, 
although  the  order  of  the  Magistrate,  dis- 
missing the  complaint,  might  not  be  quite 
proper.  They  can  only  act  under  s.  15  of  the 
Charter  Act,  but  the  question  of  propriety 
or  impropriety  of  the  order  does  not  strictly 
come  within  the  authority  vested  by  s.  15  of  the 
Charter  Act.  There  is  nothing  in  s.  202  to 
prevent  an  investigating  officer  from  making  a 
full  inquiry,  by  obtaining  information  from 
the  complainant  and  his  witnesses,  and  the 
defendant  and  his  witnesses,  if  any.  Debi 
BUX  SHROFF  v.  JUTMAL  DUNGARWAL,  33  C. 
1282  =  5  Cr.  L.J.  83.  [Diss.,  36  C.  994  =  110. 
L.J.  50  =  13  C.W.N.  1221  =  10  Or.L.J.  385  =  3 
Ind.  Cas.  861;  F.,  6  Cr.L.J.  400  =  6  CL.J.  705  ; 
R.,  7  Cr.L.J.  499  =  12  C.W.N.  678,  14  Cr.  LJ. 
529  =  14  M.L.T.  200  =  21  Ind.  Cas.  129  =  1914 
M.W.N.  728,  14  Cr.L.J,  633  =  21  Ind.  Cas.  681 
=  25  M.L.J.  510.] 

(2048)— Ss  202.  203,  437  and  439— See  FUR- 
THER ENQUIRY,  11  P.W.R.  1908,  Cr,  =  7Cr. 
L.J.  347. 

(2049)— Ss.  202.  203  and  iil— Magistrate  not 
recording  reasons  as  required  by  ss.  202  and 
203— Effect— Effect  of  statement  under  s.  441. — 
Mere  omission  by  a  Magistrate  to  record  his 
reasons  before  referring  a  case  under  s.  202  for 
enquiry  by  the  police,  and  for  dismissing  a 
complaint  under  s.  203  is  an  irregularity. 
But  a  statement  filed  under  s.  441  supplies  the 
omission.  So,  after  the  filing  of  such  a  state- 
ment, such  an  omission  does  not  call  for  the 
interference  of  the  High  Court  with  an  order 
made  under  those  sections.  Rengammal  v. 
Krishnamachari,  5  M.L.T.  79  =  2  Ind.  Cas. 
618. 

(2050)— Ss.  202,  203,  476— Order  of  Magis- 
trate taking  cognizance  making  over  case  to 
another  Magistrate  for  disposal  after  a  local 
enquiry,  if  legal — Dismissal  of  complaint — Order 
for  prosecution.— V^here  the  petitioner  laid  a 
complaint    before    the    Magistrate    against    a 
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police-officer  charging  him  with  various  offences 
of  wrongful  confiaement,  extortion,  mischief, 
etc.,  and  the  Magistrate  who  took  cognizance  of 
the  case  made  it  over  to  another  Magistrate 
with  a  direction  that  the  latter  would  make  a 
local  enquiry  and  then  dispose  of  the  case,  and 
the  I\lagjstrate,  to  whom  the  case  was  so  made 
over,  made  a  local  enquiry  and  after  examining 
witnesses  dismissed  the  compUint  under  s.  203, 
Grim.  Pro.  Code,  and  made  an  order  under 
s.  476  for  the  prosecution  of  the  petitionee  under 
s.  211,  I  P.G.  Held  that  the  order  of  the 
Magistrate  before  whom  the  complaint  was  laid 
was  bad  in  directing  the  latter  Migistrate  to 
hold  a  local  enquiry,  inasmuch  as  the  Code 
of  Criminal  Procedure  does  not  make  any 
provision  for  such  a  course  by  a  Magistrate 
to  whom  a  case  is  made  over  for  disposal. 
On  a  consideration  of  the  circumstances  of 
the  case,  the  High  Court  set  aside  the  orders 
under  ss.  203,  476.  Grim.  Pro.  Code,  and 
directed  a  further  inquiry  into  the  case. 
Mahomed  Imamuddin  v.  Debendra  Nath, 
18  C.W.N.  95  =  22  Ind.  Gas.  422  =  13  Cr.L.J. 
70. 

(2051)— Ss.  202,  203,  476— See  COMPLAINT 
—Dismissal  of  Complaint,  27  G.  921. 

(2052)— Ss.    202,203,  476  — See    COMPLAINT 

—Procedure  on  receipt  of  complaints, 
4  C.W.  N.  805. 

(2053)— Ss.  202,  20^.  476— See  PRELIMINARY 
ENQUIRY,  S.C.  284,  Oudh. 

(2054)— S3.  202,  203  and  476— See  SANCTION 
TO    Prosecute— CONDITIONS     requisite 

FOR  GRANT  OF  SANCTION,  &c.,  7  M.  189  =  2 
Weir  585  =  8  Ind.  Jur.  79. 

(2055)— Ss,  202,  203.  476  and o29  (f)— Deputy 
Magistrate  in  charge  o/  office  of  District  Magis- 
trate— Power  of  such  Magistrate  to  send  case 
under  s.  202  of  the  Code  to  the  Sub  Divisional 
officer  for  investigation— Legality  of  investigation 
and  o1  subsequent  orders  by  the  Deputy  Magis- 
trate dismissing  the  complaint  and  directing  the 
prosecution  of  the  comvlainant  —  Government 
Circular  as  to  charges  against  the  Police,  effect  of 
— Nature  of  judicial  investigation  ihireunder, — 
A  Deputy  Magistrate  in  charge  of  the  District 
Magistrate's  cffice,  at  head-quarters,  has  no 
power  as  such,  after  taking  cognizance  of  a 
complaint  and  examining  the  complainant  on 
oath,  to  send  the  case,  under  s.  202  of  the 
Grim.  Pro.  Code,  for  local  investigation  by  the 
Sub-Divisional  officer  to  whom  he  is  by  law 
subordinate,  nor  to  dismiss  the  complaint,  and 
to  direct  the  prosecution  of  the  complainant 
under  s.  476  on  the  report  and  investigation  by 
the  latter.  The  effect  of  s,  529  (/)  could  be  only 
to  give  the  Sub-Divisional  Magistrate  jurisdic- 
tion over  the  case,  but  not  to  empower  the 
Deputy  Magistrate  to  dismiss  the  complaint, 
and  direct  the  prosecution  of  the  complainant. 
The  Government  Circular  with  regard  to 
enquiries  into  complaints  against  the  Police  has 
been  misunderstood.  It  does  not  refer  to  local 
investigations  under  s,  202,  but  the  investigation 
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it  mentions  is  a  full  and  complete  judicial 
enquiry  on  the  spot  after  tha  issuo  of  process, 
and  after  hearing  witnesses  on  both  sides  and 
taking  the  Explanation  of  the  aonu^ed  person. 
Emperor  V.  Bhiku  Hossein.  16  C.W.N.  885 
=  15  lad   Cas.  48i  =  i3  Cr.  L.J,  481. 

(2056)— Ss.  202,  203  and  537— Failure  to 
comely  wi'h  thf  provisions  of  s  202  Effect  of, 
on  dismissal  of  complaint.— WMlnre  by  Magis- 
trate to  record  his  reasons  for  doubting  the 
truth  of  a  c^mplaint  as  required  by  s,  202,  is  an 
irregularity  which,  under  s.  537,  unless  it 
occasions  a  failure  of  ju-tice,  is  no  ground  for 
setting  a^ide  an  order  of  dismissal  of  complaint 
under  ,,<.  203.  VENKATESULU  NAIDU  v. 
DURVASA  Rangayen,2  Weir  244,  [F.,  25  M. 
546  =  2  Weir  245.] 

(2057)  — Ss,  202  and  20i~8trict  procedure  to 
be  folloived  by  Magistrate — Evidence — Papers  in 
a  previous  complaint. — The  District  Magistrate, 
on  receiving  a  complaint  and  examining  the 
complainant,  should  follow  the  strict  procedure 
laid  down  in  ss.  202  and  204  of  the  Code  of 
Criminal  Procedure.  He  has  no  power  to  call  for 
and  consider  the  papers,  which  resulted  from 
any  previous  petition  for  eoquiry  filed  by  the 
complainant  and  consisted  of  a  local  enquirv 
made  in  pursuance  tberfof.  BAQ4R  v,  BAKSl, 
11  A, L.J,  921  =  22  lod  Cas  163  =  15  Cr.  L.J. 
2i. 

(20.53)-Ss.  202,  204,  242,  244  and  439— Case 
being  tried  by  a  Magistrate  wlio  issued,  process 
on  complaijit  without  inquiry  under  s.  202 — Dis- 
trict Magistrate  ordering  the  police  substquently 
to  make  independent  investigation  even  as 
head  of  Exctse  Administration  illegal — Inter- 
ference by  the  Chief  Court  —Excise  Act  XII  of 
1896. — A  complaict  was  filed  on  behalf  of  the 
Collector  in  the  Court  of  a  Magistrate  of  the 
first  class,  against  S,  under  s.  49  of  Act  Xll  of 
1896.  Process  was  issued  under  s.  204,  Crim. 
Pro  Code,  without  any  inquiry  under  s.  i02  and 
proceedings  under  ss.  242  and  244  of  the  same 
Code,  were  also  taken  by  the  said  Court.  Not- 
withstanding this,  the  said  Collector  who  also 
was  the  District  Magistrate  ordered  the  police 
to  make  independent  investigation  in  the  case. 
On  being  a:-:ked  by  the  Chief  Court,  the  District 
Magistrate  explained  he  acted  as  Head  of  the 
Excise  Administration.  Held,  that  the  procedure 
adopted  by  the  District  Magistrate  as  such  or 
as  a  Collector,  was  wholly  illegal  and  ultra  vires. 
Held,  also,  that,  when  an  r'legal  order  is  pnssed 
and  action  taken  which  involves  matters  coming 
within  the  purview  of  Law  and  Justice  and 
within  the  scope  of  authority  oi  the  Courts, 
such  authority  cannot  be  ousted  by  the  mere 
ijuse  dixit  of  the  officer,  that  ho  was  not  acting 
as  a  Judicial  Officer,  but  in  his  executive 
capacity  and  the  Hieh  Court  can  interfere  on 
revision  side.  cHIV  NATH  v,  CROWN,  I  P.W.R. 
1908,  Cr.  =  4  P,R  1908,  Cr.  =86  P.L  R.  1908  =  7 
Cr.  L.J.  202. 

(2059)— Ss.  202  and  350— See  COMPLAINT- 
PROCEDURE  ON  RECEIPT  OF  COMPLAINTS, 
9  M.  282  =  2  Weir  243  =  2  Weir  430. 
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(20G0j— Ss.  202,  356  {  =  Crim.  Pro.  Code,  Act 
Xo/1882,  ss.  202,  356}  -  Direction  by  District 
Magistrate  to  suvivion  accused  after  evidence  — 
Legality — Vernacular  record.  —  Where  a  Dis- 
trict Magistrate,  to  whom  a.  complaint  under 
ss.  330  and  348  was  made  against  some  police 
oflScers,  made  over  ibe  case  to  the  Joint  Magis- 
trate dirooting  that  such  Magistrate  should  hear 
the  complainant  and  his  evidence  and  then 
summon  the  accused  if  he  thought  the  case  was 
well  founded,  held  that  the  order  was  illegal 
under  s.  202  of  the  Crim.  Pro.  Code,  Where 
such  Joint  Magistrate,  in  hearmg  the  evidence 
of  the  complainant  and  his  witnesses,  made  no 
vernacular  record  of  the  evidence  and  examined 
witnesses  who,  the  complainant  alleged,  had 
been  bought  over  by  the  opposite  party,  held 
that  the  procedure  was  illegal  under  ss.  202  and 
356  of  the  Crim,  Pro.  Code,  MaTAI  Lal  v, 
ANANT  RAM,  A.W.N.  1890,   164. 

(2061)— Ss.  202,  435  (  =  Crim.  Pro.  Code, 
1882.  ss.  202,  4o5) — Dismissal  of  comvlaint — 
Complainant  having  no  personal  knoioledge  of  facts 
complained  o/.— Under  s.  202,  Crim.  Pro.  Code, 
the  evidence  need  not  be  confined  to  that  of  the 
complainant.  The  section  leaves  it  in  the  discre- 
tion of  the  Magistrate  to  examine  such  witnesbes 
and  mike  such  enquiries  as  he  thinks  fit.  A 
complaint  should  not  be  dismissed  on  the 
ground  that  the  complainant  has  no  personal 
knowledge  of  the  circumstances  alleged  by  him. 
The  Magistrate  should  allow  the  complainant 
to  bring  forward  evidence  to  prove  them.  In  re 
Kankuch^nd,  Rat.  Un.  Cr.  C.  663  =  Cr.  Rg. 
2 1  of  1893. 

(2062)— Ss.  202,  437  (  =  Crim.  Pro.  Code, 
1882,  ss.  202  and  437) — Discharge  of  an  accused 
person — Order  for  further  inquiry  by  police,  vali- 
dity o/.—S.  202  has  application  only  to  a  com- 
plaint of  an  offence  on  which  the  Magistrate 
does  not  deem  it  fit  to  issue  a  process.  It  does 
not  authorise  the  police  to  hold  what  may  be 
regarded  as  an  inquiry  into  the  propriety  of  au 
order  of  discharge  already  made  by  a  Magistrate. 
The  proper  authority  to  inquire  whether  there 
is  ground  for  reviving  the  case,  is  the  Magistrate 
himself  who  discharges  the  accused.  He  must 
take  further  evidence  and  then  recommend  to 
the  District  Magistrate  or  the  Sessions  Court  or 
the  High  Court  that  the  prosecution  should  be 
revived,  if  the  further  evidence  indicated  such 
revival  necessary  in  the  interests  of  justice.  In 
re  INDUKUEI  Gangarazu,  2  Weir  239. 

(2063)— Ss.  202,  il6— False  complaint  sent  by 
post— Absence  of  notice — Sanction. — A  false  com- 
plaint sent  to  the  Magistrate  by  post  is  duly 
presented  to  the  Court  (or  the  purpose  of  sanc- 
tion for  prosecution  being  granted  under  s.  476 
of  the  Crim.  Pro.  Code.  Where  a  District 
Magistrate  directed  a  Deputy  Magistrate  to 
inquire  into  the  truth  of  a  complaint,  and  on 
receipt  of  the  report  from  that  ofiicer,  ordered 
the  prosecution  of  the  complainant  for  an 
ofience  under  ss.  132,  211  of  the  Fenal  Code, 
without  giving  him  an  opportunity  to  substan- 
tiate the  truth  of  the  complaint  or  show  cause 
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against    the    order,    held    that   the    order  was 

illegal.  Empress  v.  Jeto  Mai,  A.W.N.  1900, 
189. 

(2064)— Ss.  202.  522  — Local  enquiry  by 
pleader — Dispossession  of  immoveable  property 
— Consideration  of  new  ground  at  hearing  of 
Rule. — A  Magistrate  has  no  jurisdiction  to 
order  a  local  enquiry  by  a  pleader  in  the  nature 
of  a  commission  in  a  civil  case.  An  order  under 
8.  522,  Crim-  Pro.  Code,  is  not  sustainable 
where  there  is  no  finding  that  the  complainant 
has  been  dispossessed  of  any  immoveable  pro- 
perty. Case  in  which  the  High  Court  consider- 
ed a  ground  other  than  those  on  which  the  Rule 
was  issued.  MOHAR  KHAN  v.  GAYZUDDIN 
SHEIKH,  18  C.W.N.  399=15  Cr.  L.J.  302  =  23 
Ind.  Cas.  510. 

(2065)— Ss.    202,     555— See    MAGISTRATE, 

Jurisdiction   of  —  General    Jurisdic- 
tion, 24  C.  167. 

(2066)— Ss.  202  (1),  BiO  and  52Q— Application 
for  transfer  of  case  ~  Complaint — Examination 
under  s,  200 — Person  complained  against  not 
alloived  to  vos'-.-examine  complainanVs  witnesses 
in  preliminary  inquiry  held  'under  s.  202  (l) — 
Whether  any  bias  implied  by  refttsal — Person, 
complained  against — Accused  person. — A  person 
complained  against  does  not  become  an  accused 
person,  until  it  has  been  decided  to  issue  pro- 
cess against  him.  under  Ch.  XVI  of  the  Crim. 
Pro.  Code.  S,  340  does  not,  hence,  entitle  a 
person  complained  against  to  be  represented  by 
a  pleader  during  the  pieliminary  inquiry  which 
may  be  held  under  s.  202  (1).  If  he  chooses  to 
attend  the  proceedings,  he  may  of  course  do  so, 
like  any  other  member  of  the  public  ;  but  ha 
has  no  locus  standi  as  a  party,  the  purpose  of 
the  law  being  clearly  to  exclude  him  until  suffi- 
cient ground  fcr  joining  him  has  been  made 
out  by  the  complainant.  Where,  therefore,  a 
Magistrate  acting  under  s.  202  (1)  Crim.  Pro. 
Cede,  refused  permission  to  the  person  com- 
plained against  to  cross-examine  the  complain- 
ant's witnesses  and  an  application  for  transfer 
of  the  case  was  made  to  the  Judicial  Commis- 
sioner's Court  on  the  ground,  inter  alia  that 
the  Magistrate's  refusing  permission  to  cross- 
examine  the  complainant's  witnesses  gave  cause 
to  apprehend  some  bias  in  his  mind  against  the 
person  complained  against.  Held,  in  dit-missing 
the  application,  that  there  was  no  reason  to 
think  that  the  Magistrate  was  biased  against 
the  accused  or  that  the  latter  had  any  plausi- 
ble grounds  ior  apprehending  its  existence. 
SHEIKH  Chand  v.  Mahomed  Hanif,  i  N.L. 
R.  81  =  8  Or.  L  J.  20.  [D.,  12  Cr.  L-J.  437  = 
11  Ind.  Cas.  621  =  7  N.L.R.  97.] 

S.  203  (  =  1832,  s.  203  ;  1872,  s.  147  ;  1861, 

8.  67.) 

See  Complaint. 

See  Complaint  —  Dismissal    of    com- 
plaint. 

See  Dismissal  of  complaint. 
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(2067) — S.  203— Jurisdiction  to  entertain  fresh 
complaint,  after  dismissal  of  complaint  on  the 
same  facts, — A  complaint  was  filed  by  a  woman 
charging  the  accused  with  certain  ofiences,  one 
of  them  being  that  her  daughter  had  been 
wrongfully  taken  away  by  the  accused.  This 
complaint  was  dismissed,  and  thereupon  an- 
other complaint  was  preferred  by  the  husband 
on  the  same  facts,  although  the  offences  suggest- 
ed by  the  complaints  were  different.  Held, 
that  the  Magistrate  had  jurisdiction,  and  was 
bound  to  entertain  the  second  complaint  and 
deal  with  it  according  to  law.  EMPEROR  v, 
MehrbAN  HUSSAIN,  29  A.  7  =  3  A  L.J.  562  = 
A.W.N.  1906,  245  =  4  Cr.  L.J.  59,  (A.W.N. 
1895,  86,  F.;  28  C.  652,  29  C.  726,  R  ;  22  A. 
106,  D.)  [F.,  11  Ind.  Cas.  132=10  P.K.  1911, 
Cr.  =  205P.LE.  1911.] 

(2068) — S.  2Q3—Examinatioyi  of  the  com- 
plainant.— When  a  deposition  in  the  shape  of  a 
complaint  is  made  orally  or  in  writing  and  is 
Bworn  to,  the  requirements  of  s.  203  in  regard 
the  examination  of  the  complainant  are  suffi- 
ciently complied  with.  ThakOREDAS  MUNCH- 
HARAM     V.     BHAGWANDAS    MADHAVDAS.     4 

Bom.  L.S.  609. 

(2069)— S.  203  (=^Crim.  Pro.  Code,  1882, 
s.  W3~ Applicability  of.—S.  203  of  the  Crim. 
Pro.  Code  applies  only  to  cases  falling  within 
Ch.  XVI  where  there  has  been  no  issue  of  pro- 
cess. Where  the  accused  has  been  summoned 
to  answer  a  charge,  there  is  a  proceeding  within 
the  meaning  of  Ch.  XVII,  and  the  complaint 
cannot  be  dismissed  under  s.  203,  QUBEN- 
Empress  v.  Budhanbhai,  Rat.  Un.  Cr.  C. 
544  =  Cr.  Rg.  18  of  1891. 

(2070)— iS-  203— Penal  Code,  s.  211— Institu- 
tion of  criminal  proceedings  before  Police— Pro- 
secution of  the  complainant  under  s.  211. — Ac- 
cording to  the  decisions  of  the  Calcutta  High 
Court  when  a  person  institutes  before  the  police 
criminal  proceedings,  which,  on  enquiry,  are 
found  to  have  no  justification,  before  he  can  be 
prosecuted  under  s.  211  of  the  Penal  Code,  he 
must  first  have  an  opportunity  afforded  him  of 
proving  his  case  against  the  accused  ;  if  he 
chooses  to  impugn  the  correctness  of  the  police 
enquiry  by  petition,  he  is  entitled  to  have  the 
persons  complained  against  tried  on  the  charge, 
or  else,  the  statement  must  be  recorded  by  the 
Magistrate  on  oath  and  his  complaint  dismissed 
under  s.  203,  Crim.Pro.Code.  JogendraNath 
Mookerjeb  V.  Emperor,  33  C.  1=2  C.L.J. 
228  =  10  C. W.N.  158  =  2  Cr.  L.J.  615.  (15  A. 
336,  22  B.  596  =  7  M.  292,  R,\  U  C.  707,  P.B., 
F.,  {F.,  37  C.  250  =  U  C.W.N.  330  =  10 
C.L.J.  564  =  11  Cr.  L.J.  37  =  4  Ind.  Cas.  710; 
R.,  8  Or.  L.J.  349  =  4  N.L  R.  136,  13  Cr.  L.J. 
578  =  15  Ind.  Cas.  994  =  5  Bur.  L.T.  129.] 

(2071)— S.  203  {  =  Crim.  Pro.  Code,  1872, 
s.  1^1)— Penal  Code,  ss,  182,  211— Prosecution 
for  false  charge  before  judicial  investigation  of 
the  complainant. — A  prosecution  may  be  main- 
tained, in  respect  of  false  charges  made  to  the 
police  or  contained  in  a  complaint,  dismissed 
under  s.  147,  Crim.  Pro.  Code,  1872,  although 
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there  has  been  no  judicial  investigation,  though 
where  the  accused  has  been  brought  before  » 
Court,  it  is  wrong  to  throw  out  the  charge 
against  him  summarily,  and  not  to  complete 
the  enquiry  set  on  foot  by  the  issue  of  & 
summons  or  warrant  for  his  appearance. 
NUSIBUNISSA  BIBEE  v.  SHEIKH  ERAD  ALI, 
4C.L.R.  413. 

(2072)— S.  203— Dismissal  of  complaint- 
Fresh  complaint  without  setting  aside  the  order 
of  discharge. — Where  a  complaint  is  dismissed 
under  s.  203,  no  fresh  proceedings  upon  a  new 
complaint  on  the  same  facts  can  be  taken, 
unless  the  order  of  dismissal  is  set  aside  by 
a  competent  authority  Mahomad  ABDUI* 
Mennan  v.  Pandu  Rang  a  Row,  28  M.  253 
=  2  Weir247  A  =  2Cr.  L,J.  7S2  [D.,  28  M. 
310  =  2  Weir  3i!5-A  =  2  Cr.  L.J.  758  ;  Diss.,  16 
M.L.J.  79  =  1  M.L.T.  81  =  3  Cr,  L.J.  274  =  29 
M,  126,  F,B.;  R.,  11  Ind.  Cas.  132  =  10  P.R. 
1911.] 

(2073) — S.  203 — Dismissal  of  complaint  under 
— Competency  of  Magistrate  to  re-hear  the 
complaint  without  order  for  further  inquiry 
from  higher  tribunal. — The  question  in  this 
case  was  whether  it  was  open  to  a  Magistrate 
tore-hear  a  complaint,  which  has  been  dismissed 
under  s.  203  of  the  Code,  the  order  for  dismissal 
not  having  been  sst  aside  by  a  higher  Court. 
Held,  by  a  majority  of  a  Full  Bench  {Subrah- 
mania  Ayyar  and  Davies,  JJ ..  dissenting),  that 
it  is  competent  for  a  Magistrate,  who  has  once 
dismissed  a  complaint  under  s.  203  to  re-heac 
the  complaint,  although  his  order  of  its  dis- 
missal has  not  been  set  aside  by  a  higher  Court. 
neld.  per  Subrahmania  Ayyar,  J.,  dissen'.iente 
(Davies,  J,  conctirring}  : — If  it  is  justice  that  a 
person  prosecuted  on  a  former  occasion  upon 
evidence,  which  appeared  sufficiently  strong  to- 
warrant  his  being  put  on  trial  and  being  called 
upon  for  defence,  sh  >uld  not  be  vexed  again  in 
the  matter  when  the  trial  terminates  in  his 
favour,  it  must  a  fortiori  be  so  when  the  evi- 
dence, on  which  his  prosecution  was  initiated, 
was  so  weak  as  to  justiify  the  trial  being  conclud- 
ed earlier  and  the  accused  discharged  and  saved 
from  even  the  necessity  of  entering  upon  the- 
vindication  of  his  inuocenca.  So,  when  a 
Magistrate,  after  ex-amining  the  complainant 
and  taking  the  steps  to  satisfy  himself  as  to  the 
complaint  being  well  founded  or  otherwise,  dis- 
misses it  under  s.  203,  the  complainant  should 
not  be  permitted  to  renew  his  complaint  so 
long  as  the  order  against  him  stands  undis- 
turbed. In  re  Chinna  Kaliappa  Goundan 
AND  Subbier,  1  M  L  T.  31.  P  B.=3  Cr.  L.J. 
274  =  16  M.L  J.  79  =  29  M.  126. 

(2074)— S.  203  {  =  Crim.  Pro.  Code,  1882, 
s.  203)— Case  fonvardid  by  police  to  Magistrate 
subsequently  to  his  dismissing  it. — It  is  not  only 
competent  to  a  Magistrate  but  it  is  also 
incumbent  upon  him  to  take  upon  his  file  a 
cognizable  case  forwarded  to  him  by  the  police, 
although  he  may  have  previously  dismissed 
the  same  case  under  s.  203,  on  a  complaint. 
Chheda  v.  Musammat  Gaura,  S.C.  230,. 
Oudh. 
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(2075)— S.  203  —  Dismissal  of  complaint 
/whether  evidence  of  want  of  reasonable  cause 
for  prosecution  — The  dismissal  of  a  complaint 
under  s.  203  of  the  Crim.  Pro.  Code  does  not 
necessarily  prove  the  want  of  reasonable  and 
probable  cause  for  the  prosecution  as  against 
the  complainant  or  prosecutor.  FagHPUR 
MiRZA  V.  Maharaja  Bhagowti  Parshad, 
S.C.  294,  Oudh. 

(2076)— S.  20B—Comvlaint—No  finding  as  to 
its  falsity  or  unsustahiability — Dismissal  under 
s,  ^O'i— Illegality — Discretion — Judicial  consi- 
derations— Basis  of  order— High  Court — Power 
to  intirfere — Charier  Act,  s.  15. — In  the 
absence  of  any  finding  that  the  complaint  was 
false  or  unsustainable  on  the  evidence  liljely  to 
be  available,  the  passing  of  an  order  of  dismissal 
under  s.  203,  Crim.  Pro.  Code,  by  a  Magistrate 
constitutes  an  irregularity  with  which  the 
High  Court  has  the  power  to  deal  under  s.  15 
of  the  Charter  Act.  (27  C.  126,  33  C-  1282, 
22.).  S.  203  authorizes  ihe  Magistrate  to  dismiss 
a  complaint  in  case  he  finds  no  sufficient 
grounds  for  proceeding.  But  the  decision 
whether  there  is  sufficient  ground  must  be 
reached  by  the  exercise  of  discretion,  based  on 
judicial  considerations.  That  the  Magistrate 
considered  the  probable  result  of  the  proceeding 
undesirable,  or  the  motives  and  conduct  of  the 
complainant  discreditable,  are  not  relevant 
considerations.  Gangu  REDDY  v.  C.  SAMA- 
EAPATHI  MUDALI.  23  M.L.J.  510=14  Cr.  L. 
J.  633  =  21  Ind.  Cas.  681.     (13  B.  590.  R.) 

(2077) — S.  203 — Examination  of  one  of  prose- 
cution witnesses  and  complainant — Statement 
of  accused — Complaint  dismissed — Dismissal 
iUegal — Procedure — Examination  of  all  prose- 
cution tvitnesses  necessary.  —  A  Magistrate 
examined  the  complainant  and  only  one  witness 
for  prosecution,  took  the  statement  of  the 
accused  and,  without  eximining  the  rest  of  the 
prosecution  witnesses,  dismissed  the  complaint 
making  an  order  for  the  payment  of  compensa- 
tion. Held  that  the  procedure  of  the  trying 
Magistrate  was  illegal,  and  he  could  not,  after 
having  heard  evidence  for  the  prosecution,  pass 
an  order  dismissing  the  complaint,  though  he 
could  have  made  an  order  of  discharge.  Held 
further  that  the  entire  evidence  for  the  prosecu- 
tion should  have  been  received  by  the  Magis- 
trate, unless  for  some  very  strong  reasons  he 
considered  the  evidence  unnecessary.  GOKUL 
CHAND  v.  MAHABIR  MISSAR,  11  A.L  J.  451  = 
14  Cr.  L.J.  412  =  20  Ind.  Cas.  236. 

(2078)  — S.  203,  revision  of  order  passed  under 
— Notice  to  opposite  party  not  necessary. — Held 
that  revision  of  an  order  passed  under  s.  203, 
Crim.  Pro.  Code,  can  be  made  without  notice 
to  the  person  complained  against.  GADA 
HUSAIN  v.  Janki,  13  O.C.  289  =  8  Ind.  Cas. 
371  =  11  Cr.  L  J.  629.     (15  0.624,2?'.) 

(2079)— S.  203— See  ACT  IV  OP  18S9,  s.  2  (c), 
17  M.L.J.  490  =  6  Cr.  L.J.  374. 

(2080)— S.  203— See  COMMITMENT  TO  SES- 
SIONS COURT,  11  C.L.R.  55. 
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(2081)— S.  203— See  CRIMINAL  MISAPPRO- 
PRIATION, Rat.  Un.  Cr.  C.  919. 

(2082)— 8,  203— See  False  charge,  3  C. 
W.N.  758. 

(2083)— S.  203- See  HIGH  COURT.  JURIS- 
DICTION OF— Re  VISIONAL  POVvERS  of  HIGH 
COURT,  12  C.W.N.  678  =  7  Cr.  L.J.  499. 

(2084)— S.  203— See  TRANSFER  OP  CRIMI- 
NAL  CASES— MISCELLANEOUS  CASES,  11  C. 
W.N.  316  =  5  Cr.  L.J.  112. 

(2085)— S.  203— See  Nos.:30,  38,  61,  63,  1302, 
1334,  1337,  1339,  1343,  1365,  1644,  1665,  1666, 
1728.  1729,  1818,  1819,  1820,  1821,  2007.  2008, 
2010,  2011,  2018,  2038  to  2056,  supra  and 
Nos.  2503,  2614,  2704,  3937,  3938,  4575,  infra. 

(2086)— Ss.  203,  195,  437— Sfe  COMPLAINT 
—INSTITUTION  OP  COMPLAINT  —  PRELIMI- 
NARIES, 2  Weir  154  =  6  M.H.C-  App.  15. 

(2087)— S3.  203,  202.  204.  403,  436,  437,  438 
(D— See  COMPLAINT— Dismissal  op  com- 
plaint, 3  N.W.P.  261. 

(2088) -Ss.  203,  204  and  iSl— Conviction  by 
Magistrate  under  s,  426,  Penal  Code — Power  of 
District  Jicdge  to  direct  further  enquiry  on 
offeyice  not  charged  and  against  persons  not 
summoned  to  appear  before  Magistrate. — On  a 
complaint  made  to  a  Mngistrate,  he  convicted 
one  of  the  accused  of  mischief  and  sentenced 
him  to  fine.  On  application  made  to  the 
Sessions  Judge,  he  directed  a  further  enquiry 
to  be  made  by  the  Magistrate  into  another 
offence,  viz.  under  s.  144  of  the  Penal  Code  in* 
respect  of  that  accused,  no  charge  of  any  such 
offence  having  been  made  at  any  time  against 
him.  He  also  directed  a  further  enquiry 
against  the  other  accused  who,  apparently,  were 
mentioned  in  the  complaint,  but  who  had  not 
been  summoned  to  appear  before  the  Magistrate. 
Held,  that  the  Sessiono  Judge  was  without 
jurisjiction,  not  being  within  the  powers 
prescribed  by  s.  437,  inasmuch  as  the  complaint 
was  not  dismissed  under  s.  203,  or  s.  204, 
sub-s,  3,  and  as  none  of  the  accused  had  been 
discharged.  Har  KISHORE  DASSv.  JUGAD 
Chunder  Kabyarathna  Bhuttacharjee, 
27  G.  658. 

(2089)— Ss.  203,  204  (3),  253.  437— See  DIS- 
CHARGE OF  ACCUSED,  6  C.L.J.  705  =  6  Cr. 
L.J.  400. 

(2090)— Ss.  203,  253,  403,  437,  438,  439— 
Revival  of  prosecution— Complaint  dismissed — 
Petition  for  revision  to  the  Sessions  Judge  also 
dismissed — Fresh  complaint  on  the  same  facts 
not  allowed. — Held  that  a  Magistrate  cannot 
entertain  a  fresh  complaint,  when  a  previous 
one  on  the  same  facts  has  been  dismissed  and 
the  order  of  dismissal  has  been  upheld  by  the 
Sessions  Judge.  In  such  a  case,  the  complain- 
ant's only  remedy  is  to  apply  to  the  High 
Court  for  revising  the  lower  Court's  orders. 
MOHAMMAD  YAQUB  v.  CROWN,  11  P.W.R. 
1910,  Cr.  =  5  Ind.  Cas.  991.  (68  P.L.R.  1912, 
5  A.  36,  5  A.  387,  28  C.  397,  D.) 
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(2091) -Ss.  203,  253  and  439— See  DISMIS- 
SAL OF  COMPLAINT,  26  P.W.R.  1908,  Cr.  =  8 
Cr.  L.J.  249. 

(2092)— Ss.  203,  257,  437— Order  directing 
the  withdrawal  of  prosecution  and  of  process 
against  accused. — Where,  on  the  acquittal  of  a 
co-acoused,  the  other  accused  against  whom 
process  of  arrest  had  been  issued,  surrendered 
before  the  Deputy  Magistrate,  and  he  passed 
an  order  directing  that  the  accused  should  not 
be  proceeded  against  and  that  the  warrant  and 
other  processes  issued  against  him  be  with- 
drawn, held,  that  the  order  was  bad  in  law,  as 
it  was  not  one  either  under  s.  203,  of  dismissal 
of  a  complaint,  or  an  order  of  discharge  of  the 
aocused,  and  that  the  District  Magistrate  had, 
therefore,  no  jurisdiction  under  s  437  to  set 
aside  the  order  and  direct  the  re-trial  of  the 
accused.  PaNCHU  GHOSH  v.  KHOSDEL 
SARKAR,  12  C.W.N.  68. 

(2093)— Ss.  203,  259,  437— Dismissal  of  first 
complaint  under  s.  259— No  ground  for  refusing 
to  entertain  second  complaint  on  same  facts — 
Further  inquiry — Discretion  of  Court— Terms 
as  to  security  for  costs — Power  to  impose. — A 
prior  order  of  discharge  does  not  bar  the 
jurisdiction  of  the  Magistrate  to  entertain  a 
second  complaint  on  the  same  facts,  and  the 
mere  fact  that  the  first  complaint  had  been  dis- 
missed under  s.  259,  Crim.  Pro.  Code,  is  not  a 
sufficient  ground  for  refusing  to  entertain  the 
second  complaint  and  dismissing  it  under 
s.  203.  Crim.  Pro.  Code.  (28  C.  652.  2S  M. 
310,  29  M.  126,  R.).  It  is  purely  discretionary 
with  the  Court  to  order  further  inquiry  under 
s.  437,  Crim.  Pro.  Code,  and  the  Court  has  power 
to  impose  terms  on  the  petitioner  regarding 
expenses  and  costs  before  making  an  order  for 
such  inquiry.  BULCHAND  TAHILRAM  v. 
Chandoomal  RAMRAKHIAMAL,  8  S.L.R.  196 
=  16Cr.  L.J.  174  =  27  Ind.  Cas.  558. 

(2094)— Ss.  203  and  350  {  =  Grim.  Pro.  Code, 
1882,  ss.  203  and  d^O)— Commencement  of  trial 
a  fresh.'~-&.  complainant's  examination  was  re- 
corded and  the  Magistrate,  who  took  it,  then 
sent  the  case  to  the  Police  for  enquiry.  The 
Police  as  the  result  of  their  enquiry  sent  up  the 
accused  for  trial.  The  same  Magistrate  recorded 
the  evidence  for  the  prosecution  as  well, 
apparently  as  that  of  some  witnesses  whom  he 
examined  of  his  own  motion ;  he  examined  the 
accused,  framed  a  charge,  took  the  defence  of 
the  accused  and  issued  process  for  the  attend- 
ance of  witnesses  for  the  defence.  At  this 
stage  that  Magistrate  was  succeeded  by  another, 
who  elected  under  s.  860,  Crim.  Pro.  Code,  to 
recommence  the  trial,  and,  being  under  the 
impression  that  "  this  brought  the  case  down 
to  the  stage  at  which  it  was  after  the  com- 
plainant's statement  had  been  recorded  and  the 
preliminary  enquiry  made"  he  dismissed  the 
complaint  under  s.  203,  Crim.  Pro.  Code.  Held 
that  it  was  no  longer  a  question  of  deciding 
whether  or  not  proceedings  should  be  taken  as 
on  a  complaint  ;  the  question  was  of  either 
taking  up  the  proceedings  at  the  point  to  which 
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they  had  been  brought  or  recommencing  the 
trial.  If  the  Magistrate  elected  the  latter 
course  he  was  bound,  under  s.  350  of  the  Gode» 
to  "  resummon  the  witnesses  and  recommence 
the  trial."  It  was  certainly  not  "  recommenc- 
ing trial"  to  summarily  dismiss  the  complaint 
under  s.  203.  BALIRAM  v.  BaLDEO.  7  C.P.L. 
R.Cr.  36. 

(2095)— S5.  203  a7id  361— Complaint,  dis- 
missal of — Fresh  complaint  on  the  sa7ne  facts, 
when  can  be  entertained. — A  Magistrate, 
dismissing  a  complaint  under  s.  203,  may 
entertain  a  fresh  complaint  upon  the  same 
facts.  But,  if  the  order  of  dismissal  or  discharge 
should  amount  to  a  judgment,  within  the 
meaning  of  s.  367,  a  fresh  complaint  cannot  be 
entertained.  Makhatambi  v.  HaSSAN  ALI, 
IN.L.R.  18. 

(2096)— Ss.  203,  435  and  4:37— Complaint, 
revival  of — Poicer  of  the  Subordinate  Magistrate 
to  revive  a  complaint  dismissed  by  him  after 
District  Magistrate  has  declined  to  order  further 
inquiry. — There  is  nothing  illegal  in  or  ultra 
vires  of  a  Deputy  Magistrate  reviving  a  com- 
plaint which  he  had  dismissed  under  s.  203, 
Crim.  Pro.  Code,  after  the  District  Magistrate 
has,  on  an  application  made  to  biua,  declined 
under  s.  437,  Crim.  Pro.  Code,  to  order  further 
inquiry  into  the  complaint.  JYOTINDRA 
Nath  Daw  v.  Hem  Chandra  Daw,  13  C.W. 
N.  193  =  5  M.L  T.  95  =  36  C  415  =  9Cr.  L  J.  563 
=  2  Ind  Cas.  293,  [H-,  11  Ind.  Cas.  132  =  10 
P.R.  1911,  Cr.  =  205  P.L.R.  1911.] 

(2097)— Ss.  203,  435,  437,  528— Order  by 
Deputy  Magistrate  amounting  to  a  dismissal  of 
complaint  —  Fresh  complaint  disposed  of  by 
District  Magistrate— Further  enquiry  ordered 
by  Sessions  Judge — Jurisdiction  to  make  such 
order. — Where  the  opposite  party  filed  a  com- 
plaint against  the  petitioner  before  the  Deputy 
Magistrate  of  Singbhum,  who  called  for  a  Police 
report,  and,  subsequently,  on  a  consideration  of 
that  report  passed  the  following  order  on  the 
28th  November  1911  ;  "  Eater  mistake  of  law, 
s.  406,  I.P.C"  and  the  opposite  party  thereupon 
filtid  another'  complaint  before  the  Deputy 
Commissioner,  who  ordered  a  judicial  enquiry 
by  the  Deputy  Magistrate,  and,  after  consider- 
ing his  report,  directed  that  the  case  should  be 
entered  as  false  as  the  outcome  of  a  civil 
dispute  ;  and  then  the  opposite  party  moved  the 
Sessions  Judge  who  ordered  a  further  enquiry 
UDder  s.  437.  Orim.  Pro.  Code.  Held — that, 
having  regard  to  the  ptovisincs  of  s.  435,  sub- 
s.  (41,  Crim.  Pro.  Code,  the  Sessions  Judge 
should  not  have  ordered  further  enquiry  into 
the  complaint.  The  order  of  the  Deputy 
Magistrate,  dated  the  28th  November  1911, 
must  be  regarded  as  an  order  dismissing  the 
complaint.  (6  C.W.N.  638,  8  C.W.N. -456,  F.) 
That,  the  case  having  been  disposed  of  by  a 
competent  authority,  it  could  not  therefore  have 
been  withdrav?n  by  the  Deputy  Commissioner 
to  his  own  file  under  s,  528,  Crim.  Pro.  Code. 
That,  when  the  Deputy  Commissioner  proceeded 
to  revive  the  Deputy  Magistrate's  order  and 
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have  a  further  enquiry  made,  it  must  be  taken 
that  he  was  acting  under  s.  435,  Grim.  Pro. 
Code.  ShaIK  8IDDIK  V.  ShaiK  CHAKUBI 
KHANSAMA.  17  C.W  N.  431  =  18  Ind.Cas.  683 
=  14  Cr.  L  J.  123  =  17  G  L  J.  698. 

(2093)—  Ss.  203,  437  {  =  Crim.  Pro.  Code, 
1872,  ss.  147,  298.)— Orrier  of  fust  class  Magis- 
trate dismissing  ccmplaint— Powers  of  Sessions 
Jud'ie. — Where  a  Magistrate  of  the  firsu  class 
passes  an  order  dismissing  a  complaint  under 
a.  147  of  the  Code  of  1872,  the  order  is  subject, 
under  s.  298,  to  the  orders  of  'hp  Sessions  Jurtpe. 
In  the  matter  of  CHOOLHAIE  TELBE,  2  C  L.R. 
315.     (16  W.R.  44,  25  VV.R.  10,  Considered.) 

(2099)— Ss.  203  and  437  (  =  S5.  147,  298,  Code 
of  1872) — Dismissal  of  complaint—  Power  of 
anoilier  Magistrate  t3  receive  the  same  c^7n- 
plamt. — When  a  complaint  h^is  been  dtsmissed 
under  s.  147,  another  Magistrate  of  c  mpetent 
jurisiictioii  cannot;,  without  an  order  under 
8.  298,  receive  ihe  same  complaint,  and,  taking 
it  on  his  file,    dispose    of  it  according  t"i  law. 

High  Court  ProcekdinCtS,  2Sth  March 
1878,  No.  671,  2  Weir  247.  [*'.,  2  Weir  247, 
Note  ] 

(21001— Ss.  203,  437  {  =  C>im.  Pro.  Code,  1882, 
ss.  203  and  437) — Disni'ssal  of  complaint  — 
Competency  of  succeeding  Magistrate  to  receive 
a  second  complaint  on  the  same  facts. — It  is  not 
competi  nt  to  a  Magistrate  to  entertain,  other- 
wise than  under  the  direction  of  the  District 
Magistrate  a  second  complaint  on  the  same 
facts  upon  which  a  complaint  made  to  his 
predecessor  was  dismissed  un'ler  s.  viO'^.  NarA- 
SIMHA  K.\.TWARA,  2  Weir  247,  See  oho,  HIGH 
Court  Proceedings  uth  November 
1878.  No.  1883,  2  Weir  247. 

(2101)— Ss.  203,  4H7(  =  Grim. Pro. Code.  ActX 
of  1882,  ss.  203.  437)  — DJ57ntssai  of  cmivlnnt— 
Fresh  cojnplatnt. — A    Magistrate  who  has  dis-   \ 
missed  a  complaint  under  s,  203  of  the  Crim,    ; 
Pro.   Code,  might  at  the  instance  of  the  com-    1 
plainant  himself  entertain  a  fresh  complaint  on 
the  same  facts,  without  anj'  direction  to  that 
eSect  from  a  supfrior  authority  under  s.  437. 

Empress  v.  umbdan,  A.W  N.  1895.  86.  (9 
A.  52,  9  A.  85,  B.)  [F.,  29  A.  7=3  A.L-J. 
562  =  A.W.N  1906.  245  =  4  Cr.L  J.  59,  36  A.  53 
=  12  A.L.J.  1  =  15  Cr.L  J  1  =  ^22  Ind.  Cas.  145, 
12  A.L..J,  106=15  Cr.  L  J.  1.58  =  22  Ind.  Cas. 
734,  11  Ind,  Ca^.  132=10  P.R.  1911  =  205  PL. 
R.  1911  ;  R.,  22  A.  106  =  A.W.N.  1899,  211.  22 
Ind.  Cas.  731=18  C.W.N.  668;  D.,  A.W.N. 
1899,  201.] 

(2102)  — Ss  203,  437 — Complaint  summarily 
rejected  —  Further  engutry  could  be  ordered 
without  notice  to  accused,— A  notice  to  a  person 
against  whom  a  complaint  is  made  is  quite 
unnecessary,  where  it  is  sought  to  set  aside 
the  summary  order  in  a  proceedirg  to  which 
he  was  actually  no  parry,  ANGAN  v.  RAM 
PIRBHAN,  10  A.L  J.  531  =  35  A.  78  =  14  Cr,  L. 
J.  2  =  18  Ind.  Cas.  146. 

(2103)— Ss.  203,  AST— Discharge— Order  for 
re-trial— Notice  to  accused — Whether  necessary. 
— A  complaint  was  dismissed  under  a.  203  of  the 
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Crim.  Pro.  Code,  1S98.  The  District  Magistrate 
set  aside  the  order  of  dismissal  and  ordered  a 
re-trial  without  giving  a  notice  to  the  accused. 
Held  that  no  notice  was  necessfiry.  DURGA 
Pershad  v.  Emperor.  9  Ind  Cas.  277  =  12 
Cr.  L.J.  46.  (A.W.N.  1907,  238,  4  A.L.J.  790, 
6  Cr.  L.J.  .396,  9  A.  52,  5  A.L.J.  74  =  A.W.N. 
1908,  45  =  7  Cr.  L  J.  157,  29  C.  467  =  6  CW  N. 
638,  R) 

(2104)— Ss.  203,  437  —  See  COMPLAINT- 
DISMISSAL  OF  COMPLAINTS,  11  O  C.  '^61. 

(2105)— Ss,  203,  437  —  See  COMPLAINT— 
Withdrawal  and  Revival  of  com- 
plaints, 24  C.  2R6  =  1  C.W.N.  185. 

(2106)— 3s.  203,  487— See  FURTHER  EN- 
QUIRY, Rat.  Un.  Cr.  C.  89 

(2107)— Ss.  203,  537 — Examination  of  com- 
plainant, not  obligatory,  when  he  filed  a  sworn 
statement  — Htld,  a  Presidency  Magistrate  i3 
not  bound  to  examine  the  complainant  before 
dismissing  his  complaint  under  s  203,  Crim. 
Pro.  Code,  A  verification  on  oath  of  a  com- 
plaint before  a  Mugiptrate  is  a  sufficient  oom- 
plianca  with  the  provisions  of  s.  '203.  (Crl.  Rev. 
Case  39S  nf  190S,  9  A.  666.  F.)  Even  assuming 
that  the  law  required  the  Magistrate  to  examine 
the  coi-nplHinanc,  the  omit«sion  to  do  so,  when 
it  has  not  prejudiced  the  complainant,  amounts 
only  to  an  irreguLirity  covered  by  s.  537,  Crim. 
Pro.  Code.  V.  VELU  NaTTAN  v.  EMPEROR, 
1911,  2  M.W.N.  356  =  10  M  L.T.  573=12  Cr, 
L.J.  550. 

(21081— Ss.     203,    537  —  See    COMPLAINT— 

Institution  of  complmnt— Prelimina- 
ries, 9  A.  666  =  A.W  N.  Ib87,  141. 

(2109)— Ss.  203,  537—  S^e  COMPLAINT— 
WITHDRAWAL  AND  REVIVAL  OF  COM- 
PLAINTS, 23  C.  993=  I  C.W.N.  57. 

S.  204,  paras   1  and  2    (  =  18.32.    a.    204; 

1872.  88.  147.  148  149  ;  1861,  ss.  179,  248, 
257,  260) ;   para  3,  newf. 

(2110)~S.  lOi— Discretion  of  Magistrate. — 
Magistrates  should  exercise  a  reasonable  discre- 
tion under  the  above  section,  as  to  whether  a 
warrant  or  a  summons  should  ifsue,  in  the 
case  of  complaints  entertained  by  them,  and 
should  not  subject  accused  persons  to  the 
indignity  of  an  arrest,  unless   there  is  real  need 

for  it.  Criminal  Revision  (3ase,  No  203 
OF  1893,  U  B.R.  1892— 18&6,  Vol.  I,  31. 

(2111/  — S.  204  (  =  Crim.  Pro.  Code,  Act  Y  of 
1398,  s.  204)  — Sessions  case  — Duty  of  Magistrate 
— Discharge.  — Where,  m  a  Sessions  case,  in  the 
inquiry  before  the  Magistrate,  the  evidence 
discloses  a  prima  facte  ease  against  the  accused, 
and  such  evidence  stands  unrebiitted,  the 
Magistrate  cannot  discharge  the  accused  merely 
because  the  evidence  appears  to  be  immprob- 
able.  In  doing  so,  the  Magistrate  is  really 
trying  the  case  instead  oi  merely  considering 
whether  there  are  sufficient  grounds  for  a  com- 
mitment. Chiban.ti  Lal  v.  ram  LAL,  A,W. 
N.  1904.  5.  (A.W  N.  5899,  61,  135,  11  E.  372, 
R.)  [Disc,  26  A.  564  =  1  A.L.J.  292  =  A.W. 
N,  1904,  125.] 
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(2112)— S.  204— See  ACT  III  OF  1867,  ss.  3, 
4,  5,  14,  L.B.R.  1872—1892,  486. 

(2113)— S.  204 -See  Nos.  373,  602,  1667, 
1728.  1729,  1730,  1936,  2008,  2011,  2057,  2058, 
2087,  2088,  2089,  supra.  t 

(2114)— Ss.  204  and  205— Object  of  s.  205— 
Substituting  summonses  for  loarrants—Exempt- 
ing  accused  from  personal  appearance — Parda- 
nashin  ladies.  —  Where  some  three  female 
accused  applied  to  fhe  Magistrate  for  substitut- 
ing summonses  for  warrants  and  for  dispensing 
with  their  personal  appearance  on  the  allegation 
that  they  were  pardanashin  ladies,  and  the 
Magistrate  dismissed  the  application,  finding 
they  were  not  pardanashins,  held,  that  it  was 
not  a  sufficient  reason  for  his  refusal  to  allow 
them  the  benefit  of  s.  205,  Grim.  Pro.  Code. 
That  section  is  one  which  should  be  freely 
utilized  in  such  a  country  as  Sind,  where  so 
much  prejudice  exists  against  the  appearance  of 
females  in  public,  and  where  the  procedure  law 
ia  so  frequently  abused  in  order  to  gratify 
private  malice.  CROWN  v.  MAHOMED  wd. 
KADU,  3  S.L.R.  167,  Cr.  [F.,  7  S.L.R.  161, 
6S.L.  R.  206.  7  S.L.R.  40.] 

(2115)— Ss.  204,  205— Power  to  substitute 
summons  for  warrant. — The  power  of  substitut- 
ing summons  for  warrant  is  not  limited  to  the 
case  of  pardanashin  women.  The  power 
should  be  freely  utilised  in  the  province  of  Sind, 
and  especially  in  the  case  of  female  accused. 
Where  more  is  done  than  ought  to  be  done,  the 
act  is  valid  for  the  part  that  ought  to  be  done 
and  is  void  as  to  the  excess.  This  principle  is 
recognised  in  the  Crim.  Pro.  Code,  So  where 
a  Magistrate  wrongly  issues  a  warrant  in  the 
first  instance  instead  of  a  summons,  he  can, 
on  discovering  his  mistake,  make  an  order 
directing  the  major  process  of  warrant  to  take 
effect  as  the  minor  process  of  summons,  and 
may  excuse  the  personal  attendance  of  the 
accused  under  8  205  of  the  Code.  CROWN  v. 
MUSSAMAT  ZALIKHAN,  7  S  L,R.  40  =  21  Ind. 
Caa.   476  =  14  Cr.L.J.  604.     (3  S.L.R.  167,  B,) 

(2116)— S.  204(1.  2)— See  Complaint— DIS- 
MISSAL OF  Complaint,  4  c.L.R.  534,  7  M.H. 
C.  App.  16. 

(2117)— Ss.  204  (1  and  2),  205— See  PARDA- 
NASHIN Woman,  21  C.  588. 

S.  205  (  =  1882,  8  205;  1872,  s.  151;  1861, 

S8.  182,  261.; 

(2118)— S.  205— Summons  case— Non-attend- 
ance on  service  of  summons — Appearance  by 
pleader — Penal  Code,  s.  174.— In  a  summons 
case,  an  appearance  was  made  on  behalf  of  the 
accused,  on  the  day  fixed  for  trial,  by  his 
mukhtear  who  asked  the  Magistrate  to  dispense 
with  the  personal  attendance  of  the  accused. 
The  Magistrate,  however,  refused  to  allow  the 
application  andhe,regardiughis  non-attendance 
as  a  contempt  of  Court,  called  upon,  him  to 
show  cause  why  he  should  not  be  prosecuted 
under  s.  174,  Penal  Code,  for  non-attendance 
on  service  of  summons.    Held,  that  the  aocuaed 
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did  make  an  appearance,  though  not  a  personal 
appearance,  but  that  he  did  not  personally 
attend  should  not,  under  the  circumstances  of 
the  case,  have  been  regarded  as  an  offence  under 
s.  174,  and  the  fact  that  the  accused  proceeded 
to  Calcutta,  instead  of  attending  the  Magis- 
trate's Court,  to  apply  to  the  High  Court  against 
the  proceedings  of  the  Magistrate,  would  not 
make  him  liable  to  punishment  under  s.  174. 
DURGA  DAS  RAKHIT  v.  UMESH  -CHANDRA 
SEN,  27  C.  985  =  5  C.WN.  131. 

(2119)— S.  205  {  =  Crtm.  Pro.  Code,  1872), 
s.  151 — Sentence  passed  in  absence  of  accused. 
— Where  the  accused,  who  was  arrested  on  a 
charge  under  s  417,  I.P.C.,  was  left  on  bail, 
and  his  personal  attendance  during  the  trial 
was  neither  dispensed  with,  nor  could  be  dis- 
pensed with,  held,  that  taking  evidence,  and 
passing  a  sentence  in  his  absence,  though  ia 
the  presence  of  bis  agent  was  net  warranted 
by  law.  The  Chief  Court  declined  to  set  aside 
his  conviction  and  sentence  on  revision,  until 
he  had  submitted  himself  before  the  Magis- 
trate's! Court.  JlWANBEG  V.  EMPRESS,  18  P. 
R.  1880,  Cf. 

(2120»— S.  205— Wovten  charged  with  abet- 
ment of  bigamy — Vague  complaint — No  allega- 
tion of  specific  acts — Exemption  from  personal 
attendance — Right  to  be  allowed. — Where  three 
women  were  charged  with  having  abetted  a 
bigamous  marriage,  and  the  complaint  against 
them  was  couched  in  the  vaguest  language,  and 
it  was  not  alleged  that  they  committed  any 
specific  acts,  and  where  the  prosecution  witness- 
es would  have  no  difficulty  in  describing  them 
in  spite  of  their  absence  from  Court.  Held,  that 
the  Magistrate  should  have  exempted  them,  at 
any  rate  until  a  prima  facie  case  is  made  out 
against  them,  from  personal  attendance  under 
s.  205,  Crim.  Pro.  Code.  CROWN  v.  MUSSAM- 
MAT  Bachal,  7  S.L.R.  161  =  15  Cr.  L.J.  539 
=  24  Ind.  Caa.  947.     (3  S.L.R.  167,  F.) 

(2121)— S  205— See  PARDANASHIN  WOMAN, 
6  A.  59  =  A.W.N.  1883,  207. 

(2122)— S.  205— See  Nos.  39.  376,  1637.  2114, 
2115,  2117,  supra. 

(2123)— Ss.  205,  255,  342  and  366  (2)— 
Accused  exempted  from  personal  attendance — 
Competency  of  pleader  to  answer  questions  by 
Court  or  to  refuse  to  plead  to  charge— Exemp- 
tion till  judgment  or  even  afttr  it— Discretion 
under  s.  205 — Liberal  exercise  in  Sind. — Where 
an  order  under  s.  205,  Grim.  Pro.  Code,  has 
been  made,  the  provisions  of  s.  842  are  com- 
plied with  when  the  pleader  for  the  defence  is 
examined  on  behalf  of  his  client.  S.  205  allows 
the  accused  to  appear  by  pleader,  and  such 
appearance  involves  the^perlormance  of  all  acts 
which  devolve  upon  the  accused  in  the  course  of 
the  trial,  such  as  answering  the  examination  by 
the  Court  under  s.  342,  or  pleading  or  refusing 
to  plead  to  the  charge  under  s.  255.  The 
terms  of  s.  366  (2)  support  this  view,  for  it 
contemplates  the  absence  of  accused  up  to  the 
stage  of  judgment  or  even  after  that  stage  when 
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the  judgment  is  one  of  acquittal  or  one  award- 
ing a  sentence  of  fine.  The  discretion  under 
s.  205  is  one  that  ought  to  be  liberally  exercised 
in  this  Province,  viz.,  Sind.  CROWN  v.  Jamad 
KHATUN  and  KHATIJAM,  6  S.L.R.  206  =  14 
Cr.L.J.  272  =  19  Ind.  Cas.  544.  (3  S.L.R.  167, 
R.) 

(2124)  — Ss.  205,  435  and  i39-Civil  and 
Criminal  proceedings  together — Stay  of  criminal 
proceedings — Further  enquiry  —  Notice — Penal 
■Code,  ss.  4:11  and  420. — Where  civil  proceedings 
were  started  along  with  criminal  proceedings 
under  ss.  417  and  420.  I. P.O.  Eeld,  that 
criminal  proceedings  should  be  stayed  till  the 
civil  ones  are  finally  terminated.  Eeld,  also, 
that  an  order  of  further  inquiry  into  a  com- 
plaint dismissed  under  s.  203,  Grim.  Pro. 
Code,  without  notice  to  the  accused,  though 
not  absolutely  illegal,  is  so  unfair  and  prejudi- 
cial to  the  accused  that  it  should  not  ordinarily 
be  maintained.  PARAS  RAM  v.  THE  CROWN, 
44  P.W.R.  1911,  Cr.  =  l2  CrL  J.  615  =  12  Ind. 
<!a8.  991.     (4  C.W.N.  100,  F.) 

(2125)— Ss.  205,  438  and  439— Purdah  woman 
■ — Her  personal  attendance  when  to  be  enforced 
^Doubtful  complaint. —  A  Criminal  Court 
should  abstain  from  compelling  a  purdah  woman 
to  attend  in  person,  unless  and  until  the  case 
against  her  has  reached  the  stage  at  which  her 
personal  attendance  is  clearly  and  legally 
required  in  the  interests  of  justice.  It  is  a  part 
of  the  Court's  duty  to  see  that  the  machinery 
of  a  criminal  trial  is  not  utilised  as  a  means  of 
gratifying  petty  spite.  MUSSAMMAT  HABBO 
V.  CROWN,  5  P.W.R.  1909,  Cr.  =  9  Cr  L.J.  158 
=  1  Ind.  Cas.  101. 

(2126)— Sa.  205  and  496— See  RECOGNI- 
ZANCE TO  APPEAR,  5  B.H.C.  Cr.  64. 

(2127^ -Ss.  205,  526— Pe7ial  Code,  s.  326— 
Purdanashin  lady,  dispensing  with  personal 
attendance  in  Court — Transfer. — The  petition- 
ers, who  were  purdanashin  \a,A'wi,  were  placed 
on  their  trial  on  a  charge  under  s.  326,  I. P.O. 
The  Magistrate  refused  to  dispense  with  the 
personal  attendance  of  the  petitionees  in  Court. 
The  High  Court  in  revision  made  an  order 
allowing  the  petitioners  to  appear  by  pleader 
before  the  Magistrate,  as  also  in  the  Court  of 
Session  m  case  of  committal  to  that  Court, 
subject  to  the  petitioners'  having  to  appear 
'before  the  Court  to  hear  the  sentence  in  case  of 
conviction.  The  High  Court,  on  a  consideration 
of  the  circumstances,  transferred  the  case  under 
s.  526,  Crim.  Pro.  Code.  Raj  RajeshWARI 
Debi  v.  King-Emperor,  17  C.W.N.  1248  = 
23  Ind.  Cas.  489  =  15  Cr.  L  J. 28. 

S.  206  (  =  1882,  8.  206  ;  1872,  s.  143  ;  1861, 

88.  37,  38). 

See  Commitment  to  Sessions  Court. 
See  Magistrate,  Jurisdiction  of. 
See  Sessions  Judge,  Jurisdiction  of. 

(2128)— S.  206  (  =  Crim.  Pro.  Code,  1882, 
s.  206) — Scope— When  provisions  of  Ch.  XVIII 
applicable — Second    class  Magistrate     invested 
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with  powers  under  s.  206 — Discharge  of  pfrson 
charged  tvith  offence  under  s.  392,  Penal  Code. 
— The  powers  conferred  under  s.  206  convey 
authority  to  carry  into  effect  any  of  the  pro- 
visions of  Ch.  XVIII  of  the  Code.  The  pro- 
cedure to  be  adopted  under  Ch.  XVIII  is  not 
confined  to  cases  exclusively  triable  by  a  Court 
of  Sessions,  but  is  also  applicable  to  cases  which, 
in  the  opinion  of  the  Magistrate  concerned, 
ought  to  be  tried  by  such  Court.  Where  a 
Magistrate  of  the  second  class  invested  with  the 
powors  described  in  s.  206,  Crim.  Pro.  Code, 
enquired  into  the  case  of  an  offence  described 
ins.  392,  I.  P. C,  triable  by  a  Court  of  Sessions,  ■ 
a  Presidency  Magistrate  and  a  first  class  Magis- 
trate, with  the  idea  of  committing  the  case, 
after  enquiry,  to  the  Sessions  and  eventually 
discharged  the  accused,  lield,  that  his  enquiry 
into  that  case  should  be  taken  to  mean,  that,  in 
his  opinion,  the  case  was  one  that  ought  to  be 
tried  by  a  Court  of  Session  and  thut,  his  order 
of  discharge  was,  therefore,  legal.  RamSUNDAR 
V.  NIROTAM,  6  A.  477  =  A  W.N.  1884,  205. 

(2129)- S.  206— Magistrate  —  Committal  of 
case — Connection  with  another  case,  no  ground 
for  committal. — A  Magistrate  of  the  first  class 
drew  up,  in  a  case  of  theft,  a  charge  against  the 
accused,  but  instead  of  pursuing  the  trial 
himself,  committed  the  accused  for  trial  to  the 
Court  of  Session,  on  the  ground  that  the  case 
was  connected  with  another  case  in  which  he 
felt  bound  by  law  to  commit  :  Held,  setting 
aside  the  order  of  commitment,  that  the  con- 
nection between  the  two  cases  was  not  of  such  a 
character  a.-^  to  embarrass  or  prejudice  the 
accused  if  the  course  prescribed  by  the  Crim. 
Pro.  Code,  had  been  followed.  EMPEROR  v. 
ASHA  BHATHI,  15  Bora.  L  R  998  =  2  Bora.  Cr. 
C.:i65  =  14  Cr  L.J.  657 --=21  Ind.   Cas.  897. 

S.  207  (  =  1882,  8.  207;  1872,  s.  189). 

See  COMMITMENT  TO  SESSIONS  COURT. 

(2130)— S.  207- See  No.  149,  supra. 

(2131)— Ss.  207,  213.  215-See  COMMIT- 
MENT TO  SESSIONS  Court,  a. W.N.  1886, 
256. 

(2132) — Ss.  207  and  2\b— Commitment  to  the 
Court  of  Session — Discretion  of  the  Magistrate — 
Commitment  to  be  quashed — A  point  of  law.— A. 
commitment  once  made  by  a  Magistrate  could 
be  quashed  by  the  High  Court  only  on  a  point 
of  law.  A  Magistrate  has  discretion  to  commit 
an  accused  to  the  Sessions  when  he  is  of  opi- 
nion that  he  cannot  be  punished  adequately  by 
him  (the  Magistrate).  Where  therefore  a 
Magistrate  in  the  exercise  of  such  discretion 
commits  an  accused  to  the  Sessions,  the  High 
Court  cannot  interfere.  KinG-EmpEROR  v. 
Baldeo,  11  A.L.J.  439  =  19  Ind  Cas.  960  =  14 
Cr.  L.J.  304. 

(2133)  -Ss.  207,  215,  233  — See  PRELI- 
MINARY Enquiry,  7  Bom.  L.R.  457  =  2  Cr.  L. 
J.  432. 

(2134) — Ss.  207.  25i— Magistrate  competent 
to  try  and  adequately  ounish  an  offence — Com- 
milment  to  Sessions — Whether  proper—  Reasons 
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for  committal — Criminal  Circular  (Sind),  J-.25, 
Ch.  VI. — If  a  case  be  one  which  a  Magistrate 
is  both  competent  to  try  and  can  adequately 
punish,  he  has  no  diFcretion  to  commit  it  to 
the  Court  of  Sessions.  (24  C.  429,  3  Cr.  L.  J. 
94,  R.)  S.  254,  Crim.  Pro.  Code,  in  manda- 
tory terms  imposes  on  the  Magistrate  the 
duty  of  trying  any  warrant  case  which  he  is 
competent  to  try  and  which  in  his  opinion  can 
be  adequately  punished  by  him.  He  is  given 
a  discretion  to  commit  to  a  Court  of  Sessions 
only  such  of  those  cases  which  he  is  competent 
to  try  as,  in  his  opinion,  ought  to  be  tried  by 
such  Court  because  the  ofience  cannot  be  ade- 
quately punisbed  by  hina  {vide  ss,  207  and  254, 
Crim.  Pro.  Code).  He  must  comply  with  the 
provisions  of  r.  26,  Ch.  VI  of  Criminal  Court 
Circulars  and  state  why  the  case  was  not 
disposed  of  by  himself.  DlWANICHAND  v. 
Ceoayn,  8  S.L.R,  23  =  15Cr.  L.J.  654  =  25  Ind. 
Cas.  992. 

(2135)— Ss.  207,  254,  dil— Words  "ought  to 
be  tried  in  Court  of  Session  "  in  ss.  207  and  347 
explai7ied. — The  words  "  ought  to  be  tried  " 
(by  the  Court  of  Session)  in  ss.  207  and  347  of 
the  Grim.  Pro.  Code  must  be  read  with  s.  254 
of  the  Code  ;  and  a  case  which  ought  to  be 
tried  by  a  Court  of  Session  is  one  which  the 
Magistrate  is  not  competent  to  try,  or  in  which, 
in  his  opinion;  adequate  punishment  cannot  be 
inflicted  by  him.  KING-EmpEROR  v.  PemA 
Eanchod,  4  Bom.  L.  R.  85.  [B.,  5  Bur.  L.T. 
239  =  13  Cr.  L.  J.  877  =  17  Ind.  Cas.  813  =  6  L. 
B.  R.  129.] 

(2136)— Ss.  207.  254,  423  {B}— Penal  Code, 
s.  326 — Jurisdiction  of  M  igistrate. — A  refer- 
ence to  ss.  207  and  254  of  the  Cnm.  Pro.  Code 
shows  that  it  is  not  only  oases  which  are  ex- 
clusively triable  by  a  Court  of  Sessions  that 
ought  to  be  ccmmitted  fcr  trial  by  the  Sessions 
Court,  but  also  cases  in  which  the  Magistrate 
cannot  give  adequate  punishment.  An  offence, 
under  s.  326  of  the  Penal  Code,  of  cutting  ofi  a 
woman's  nose  with  a  kni^e,  should  be  commit- 
ted for  trial  by  the  Sessions  Court.  QUEEN- 
Empress  V,  ABDUL,  Rat.  Un.  Cp.  C  577  =  16 
B.  580. 

S.  208,  paras.  1,  3.  5  (  =  1882,  s.  208;  1872, 

as.  190,  357.  S62  ;  1861,  ss.  186,  198,  207). 

See  Commitment  to  Sessions  Court. 

(2137)— S.  203— Cafe  triable  by  Court  of 
Sessions — Duty  of  Magistrate.-- A  Magistrate 
inquiring  into  a  case  triable  by  the  Court  of 
Sessions  is  not  empowered  to  frame  a  charge  or 
make  out  an  crder  for  commitment  until  after 
he  has  taken  all  such  evidence  as  the  accused 
produces  belcre  bim  for  hearing-  QUBEN- 
Empress  v.  AHMADI,  20  A.  264=  A.  W.  N. 
1898,  52.  [Diss.,  36  C.  48  =  12  C.W.N.  1014  =  8 
Cr.L.J.  2a  =  l  Ind.  Cas.  469;  F.,  26  A.  177  =  A. 
W.N.  1903,  215:  R..  36  M.  321  =  13  Cr.L.J.  778 
=  23  M  L.J.  368=13  M.L.J.  116  =  1912  M.W. 
N.  1243  =  17  Ind.  Cas.  410,  13  Cr.  L.J.  877  = 
5  Bur.  L.T.  239  =  17  Ind.  Gas.  813  =  6  L  B.R. 
129.] 
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(2138)— S.  209  —  Duty  of  Magistrate  to 
examine  all  witnesses  produced  by  accused  in  a 
case  triable  by  Sessions,  before  ordering  com- 
mittal.—  Where  a  person  charged  with  an  ofience 
under  s.  330,  I.P.C.,  applied  to  the  Magistrate 
inquiring  into  the  case  to  issue  process  to 
compel  the  attendance  of  a  number  of  witnesses 
on.  his  behalf  for  examination  in  his  Court,  held 
that  the  Magistrate  was  bound  to  take  all  such 
evidence  as  the  accused  was  prepared  to  produce 
before  him,  and  that  an  order  of  commitment 
without  doing  so  was  not  valid.  EMPEROR  v. 
MUHAMMAD  HADI.  26  A.  177  =  A.W.N.  1903, 
215.  (20  A.  264,  F.)  [Z)jss.,  36  C.  48  =  l2  G. 
W.N,  1014  =  8  Cr.L.J.  221,  1  Ind.  Cas.  469; 
B.,  36  M.  321  =  13  Cr.L.J.  778  =  17  Ind.  Gas. 
410  =  23  M.L.J.  368  =  13  M  L.T.  116=1912  M. 
W.N.  1243,  5  Bur.  L.T.  239  =  13  Cr.L.J.  877  = 
17  Ind.  Gas.  813  =  6  L.B.R.  129.] 

(2139)~S.  208 — Enquiry  -preliminary  to  com- 
mitment— Evidence  luhich  Magistrate  is  bound 
to  take — Effect  of  application  for  suvimoning 
witnesses  and  filing  documents  on  date  on  which 
commitment  is  made, — In  an  enquiry  prelimi- 
nary to  commitment  to  the  Court  of  Sessions, 
after  the  examination  and  cross-examination  of 
the  witnesses  for  tbe  prosecution,  the  IMagis- 
trate  fixed  a  date  for  passing  necessary  orders 
on  going  through  tbe  record.  On  this  date  an 
application  was  filed  on  behalf  of  the  accused 
for  a  reasonable  time  for  filing  some  documents 
and  summoning  some  witnesses.  This  applica- 
tion was  rejected.  On  the  same  day,  ttie  accused 
were  committed  to  the  Sessions.  Held,  that 
there  was  no  contravention  of  s.  208.  The  first 
paragraph  of  the  section  only  requires  that  the 
Magistrate  should  have  all  the  evidence  pro- 
duced before  him  EMPEROR  v.  SARATH,  19 
C.W.N.  335  =  16  Cr.L.J.  415  =  28  Ind.  Cas  799 
=  42  C.  608.  (20  A.  264,  Appr  ;  26  A.  177,  Expl.) 

(2140)  — S.  208,  sub-s.  (i)— Right  to  reserve 
cross-examination  of  prosecution  wdnesses  — - 
Refusal  to  grant  leave  to  reserve — Revisio^i — 
Discretion  of  Magistrate.  —  It  is  imposfible  to 
construe  s.  208 ',2),  Crim.  Pro. Code,  as  confer- 
ring upon  the  accused  the  right,  if  he  thinks 
fit,  to  ask  for  an  order  and  to  have  an  order 
made  that  the  cross-examination  of  the  witnesses 
for  the  prosecution  may  be  reserved  until  after 
all  the  prosecution  witnesses  have  been  examin- 
ed-in-chief.  No  revision  lies  against  an  order 
refusing  to  grant  leave  to  the  accused  to  reserve 
the  cross-examination  of  tbe  witnesses  for  the 
prcseoution.  Quaere — Whether  the  Magistrate 
has  any  discretion  in  the  matter  at  all.  In  re 
MOEAMED  KaSIM,  14  M.L.T.  532  =  22  Ind. 
Caa.  173  =15  Cr  L.J.  29. 

(2140-a)— S.  208— See  No.  2615,  3118,  4740, 
infra, 

(2141)  — S.?.  208,  209.  210,  435,  439  — Ca.'^e 
triable  exclusively  by  a  Com  t  of  Sessions — Duty 
of  commttdng  Magistrate — Order  of  discharge 
passed  byaPresidemy  Magistraie- High  Court's 
powers  171  revision. — Fer  Benson  and  Bakeiveli, 
J  J.  [Sundara  Aiyar,  J.,  contra).— In  a.  case 
triable  exclusively  by  the  High  Court,  the  duty 
of  a  Magistrate  is  to  determine  whether  the 
accused  should   be  put   upon   bis  trial,  and  to 
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commit  if  he  is  satisfied  that  there  are  credible 
witnesses  to  facts  which,  if  believed  by  a  jury, 
would  justify  the  conviction   of  the  accused   of 
the   ofience   complained  of.     If  he  proceeds  to 
weigh  the  evidence,  to  accept  some   statements 
and    reject   others,  to    deal  with  probabilities 
or  to  draw  inferences  as  to  knowledge  or  inten- 
tion, he  is  lu  reality  dealing    wit,h  the  question 
of   the    guilt    or    innocence    of    the    accused, 
and    is   usurping    the   functions    of    the    trial 
Court.      The   Magistrate   has  undoubtedly  to 
exercise  his   discretion    in    the  matter  ;   and 
though  it  H  not   possible   to    fix   positively  tne 
limits    within    which    the   Magistrate   should 
exercise  his  discretion,  the  rule  may  be  expressed 
negatively  by  saying  that  he  must    not    in  any 
way  encr.iach  upon  the  functions  of  a  jury.    {H 
B.  372,  27  B.  84,  9  Bom.  L.R.  225,  9  G.W.N. 
829,  R.)     Per   Sundira  Aiyar,  J.  {contra). — A 
Magistrate  need  not  make  an  order  of  committal 
when,  in  his   judgment,  the  evidence   adduced 
for  the    prosecution    is   clearly   insufficient   to 
justify  the  conviction  of  the  accused,  or  the  pro- 
secution evidence  is   clearly  untrustworthy.    (7 
C.W.N.  77,  R.)     He   should  no  doubt    realise 
that  it  is  not  his  duty  to  form  a   final   conclu- 
sion,   on    the    evidence    for    the   pro.-ecution, 
whether  the  conviction   of  the  accused,   if  com- 
mitted, is  reasonably  certain  ;  but  it  is  his  duty, 
to  be  satisfied  whether   there   are    fair  grounds 
for  concluding  that  the  accused  is  guilty,  so  far 
as  appears    from    the   evidence  put    before  the 
Court.     It  is  only  then  that   sufficient  grounds 
can  be  said  to  exist  for  committing  the  accused 
for  trial.     Per  Benson.  J.  — No   •3oubt  the  High 
Court  does  ordinarily,  when  acting  in    revision, 
take  the  facts  as  found  by   the  Magistrate,  but 
there  is  nothing  in  the  Code   of    Criminal  Pro- 
cedure to  limit  the  Court's  power  of  interference 
to   cases   where  the  Magistrate  has   ignored  or 
con'-ravened  an  express  provision  of  law.     (27  C. 
126,  15  C.  60S,  26  C.  746,  28  U.    652,  36  G.  994, 
33  C.    1282.  12  C.W.N.  678,  33   C.  63,  13  G.L. 
R.    275,    28  C.  793  =  5  C.W.N.    749,    4  CW.N. 
613,  6  C.L.J.  705,  27  M.  223,  31  M.  oil.  14  M. 
L.J.  329,  21  M.L.J.  484,  Cons.)     Per   Sundara 
Aiyar,  J — The   High  Court   has   power,    under 
ss.  435  and  439,  Crim.  Pro.   Code,  to  set  aside 
the  order  of  discharge  under  s.  209  of  the  Code, 
and  to  pass  such  appropriace  order  as  seems  fit, 
either  directing  the  commitmentof  the  accused 
for  trial  to   the  Sessions   or   directing   further 
enquiry  into   the    case.     As  a   rule,    the  High 
Court    d'-es   not    interfere    with    the    orders  of 
Criminal   Courts     in    revision,    except   on    the 
grouadof  an  enor  of  law  or  aserious  irregularity 
in  procedure,  which  is  likely  to  have  aSected  the 
conclusion  of  the  lower  Court  ;  but    this  is  only 
a  rule  of  practice    based    on   the    undesirability 
of  interference    by    this   Court   merely    on   the 
ground  of  misappreciation    of   evidence  ;    so  far 
as  the  provisions  of  the  statute  are  concerned, 
the  High  Court  has    plenary    powers    of  inter- 
ference, and  it  would    not   hesitate  to   exercise 
them,  wherever  the  ends  of  justice    require  it, 
whether  the  error  of  the  inferior   Court  be  on  a 
question  of  law  or  not.     NATIONAL  BANK   OP 
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14M.L.T.    200  =  21  Ind   Caa.   129  =  14  Cr  L.J. 
529  =  1913  M.W.N.  728.     [F.,  15  Cr.L.J     373 

=  23  Ind.  Cas.  741.] 

(2142)  — Ss.   203,   210.  212,  213,  3il— Court's 
duty  to  issue  summons  to  accused's  ivitnesses — 
Accused's  delay  in  asking  for  issue  of  process- 
Effect.— In  cases  of  commitment,   the   proceed- 
ings   before   the   Magistrate  is  only  an   inquiry 
preliminary  to  the   trial,  and  while  the  law,  in 
order  to  avoid   unnecessary    commitments,    is 
careful  to  require  the  Magistrate  to  examine  any 
witness    produced    before    him  by  the    accused, 
and  provides  for  the  Magistrate  also  summoning 
and  examining  witnesses  for  the  defence  before  a 
charge  is  drawn  up,  and   even  gives  the  Magis- 
trate a  discretion  (s.    212)  to  ezAmine  witnesses 
for  the  defence  after  the  charge  is  drawn  up  and 
to  then    cancel    the  charge  and  discdarge  the 
accused  (s.  213),  it  does  not  compel  a  Magis- 
trate to  summer  and  examine  witnesses  for  the 
defence  after  a   charge  has    been    drawn  up  or 
even  before  the  charge  had  been  drawn  up,  if  the 
Magistrate,  for  reasons  to  be  recorded,  deems  it 
unnecessary  to  do  so.     This  distinction  between 
the  duty  of  the  Magistrate  in  regard  to  evidence 
produced  before  him  by  the  accused  and  evidence 
not  produced  before  him,  but  which  the  accused 
desires    him  to  obtain  by   the  issue  of    process, 
has    to  be  borne  in  mind.     An    accused  cannot 
delay  asking  the  Magistrate  to  summon  witnesses 
until  the  last  minute,  and  the  Magistrate  is  not 
bound   to  issue   summons  merely    because    the 
accused  applies  for  the  same,  if.  m  his  opinion, 
there  are  not  sufficient  grounds  for   doing  so. 
The  di.5cretion    in  s.  347    to  '  stop  further    pro- 
ceedings '    does  not  justify  a  Magistrate  in  dis- 
regarding the  directions  in  ss.  208  to  210,  but 
only  requires  him  to  stop  proceeding  with  the 
case  as  a  trial,  and  instead  to  commit    the  case 
to   the    Sessions    for  trial  by  that  Oourt.     SES- 
SIONS Judge,  Coimbatobe  v.  Kangaya.  23 
M.L.J.  368  =  1912  M.W.N.  1243  =  17   Ind.  Cas. 
410  =  13   Cr.L.J   778  =  13    M  L  T.  116  =  36  M. 
321.     (20  A.  264,  26  A.  177,  E.) 

(2143)— Ss.  20S.  212,  2lb— Commitment- 
Case  committed  to  Sessions  before  examination 
of  defence  ivitnesses — Commitment  gnashed. — A 
charge  under  s.  302  of  the  Indian  Penal  Code 
was  under  inquirv  by  a  Magistrate  of  the  First 
Class.  The  evidence  for  the  prosecution  had 
been  recorded,  and  certain  witnesses  for  the 
defence  had  been  summoned,  the  M-igistrate 
also,  at  the  request  of  the  accused,  had  consent- 
ed to  make  a  local  inspection,  when  the  Sossions 
Judge  d'.':;cfcecl  the  Magistrate  to  coiumit  the 
case  to  Sessions,  and  he  did  so,  without  examin- 
ing any  of  the  witnesses  for  the  defence  and 
without  making  the  intended  local  inspection. 
Held  that  the  commitment  sbould  be  quashed. 
Emperor  v.  Mathura,  A.W.N.  1906,  306=4 
Cr.L.J.  451  (452)  =  4  A  L.J.  44. 

(2144)— Ss.  20S  and  215  — Commitment  on 
evidence  taken  in  the  absence  of  accused. — An 
order  of  commitment  to  Sessions  based  on  evi- 
dence recorded,  while  the  accused  was  not 
arrested  on  the  charse  at  all,  is  not  valid.  In 
re  Chinnappan,  2  Weir  259  =  2  Weir  253. 
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(2145)— Ss.  208  and  215— Power  of  Sessio7is 
Judge  to  remand  a  case  committed  to  the  Ses- 
sions.- The  Code  of  Criminal  Procedure  no- 
where authorises  the  return  of  a  case  committed 
to  the  Sessions  to  the  Magistrate.  Where  the 
accused  reserved  the  crcss-examination  of  the 
prosecution  witnesses  to  the  Court  of  Sessions, 
held,  that  the  Sessions  Judge  had  no  power  to 
remand  the  case  to  the  Magistrate  for  the  cross- 
examination  of  the  witnesses.  Inre  Saradhi 
Naiko,  2  Weir  260. 

(2146)— Ss,  208.  252  {  =  Crim.  Pro.  Code, 
1872,  s.  362)— Scope  of  the  section — Issue  of 
summons  for  witnesses  by  prosecution — Discre- 
tion of  Magistrate  to  dispense  with  examination 
of  witnesses  summoned, — S.  362  applies  to  the 
course  that  may  be  taken  before,  not  after, 
the  issue  of  summonses.  A  Magistrate,  there- 
fore, has  no  discretion  to  dispense,  after  the 
issue  of  summonses  by  the  prosecution,  with 
the  examination  of  the  prosecution  witnesses. 
Where  the  witnesses  summoned  are  in  default, 
the  proper  course  lor  the  Magistrate  is  to  pro- 
ceed to  enforce  their  attendance  in  the  manner 
provided  in  s.  355  of  the  Code.  QUEEN  v. 
PARASURAMA  NAIKAR,  i  M.  329.  [D.,  12 
Cr.  L  J.  105  (106)  =9  Ind.  Gas.  606  =  9  M.L.T. 
302.  1911  1  M.W.N.  149  =  9  Ind.  Cas.  940  = 
12  Cr.  L.J.  168.] 

(2147)— Ss.  208,  252,  344  [  =  ss.  190  and  194 
of  the  Code  of  1872) — Remand  of  accused  to  jail, 
without  examining  zoiinesses. — S.  194  must  be 
read  as  a  proviso  to  the  provisions  of  s.  190.  It 
qualifies  s.  190  to  this  extent,  that  the  com- 
mencement of  the  enquiry  or  the  further  en- 
quiry, if  it  is  commenced,  may  be  deferred  if, 
from  the  absence  of  a  witness  or  from  any 
reasonable  cause,  it  becomes  necessary  or  advis- 
able to  defer  it,  and  in  that  case  the  Magis- 
trate, in  place  of  immediately  examining  the 
complainant  and  witnesses  as  required  by 
s.  190,  may  remand  the  accused  person. 
Manikam  Mudali  v.  Queen,  6  M.  63  = 
2  Weir  409  =-2  Weir  577  =  2  Weir  656. 

(2148)— C;i.  XVIII,  XXI,  ss,  208,  256,  439— 
Procedure  in  cases  triable  by  Court  of  Session — 
Revision —  Practice  —  Precedents. — Ordinarily 
the  High  Court  is  most  unwilling  to  interfere 
with  interlocutory  orders  in  revision,  but  it 
will  do  so  where  it  is  abundantly  clear  that  the 
Court  below  has  not  adopted  the  procedure 
prescribed  by  law  but  has  followed  a  procedure 
of  its  own.  The  practice  of  a  Magistrate,  in 
inquiries  into  cases  triable  by  a  Court  of  Ses- 
sion, not  to  allow  any  cross-examination  before 
he  frames  a  charge-sheet,  or  till  such  time  that 
the  examination-in-chief  of  all  witnesses  for 
prosecution  is  over,  is  contrary  to  law  and  must 
be  avoided.  A  Magistrate  has  no  power  to 
curtail  the  cross-examination  of  witnesses 
except  as  provided  in  the  Code  of  Criminal  Pro- 
cedure or  the  Evidence  Act.  The  wording  of 
s.  208  of  the  Code  of  Criminal  Procedure  makes 
it  clear  that  the  intention  of  the  Code  was  that, 
as  each  witness  was  examined,  he  should  be 
then  and  there  cross-examined  and  re-examined 
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and  allowed  to  go  home.  The  Code  has  con- 
sideration for  witnesses  and  their  convenience, 
but  this  consideration  is  not  always  shared  by 
Magistrates.  The  procedure  prescribed  by 
ch.  XVIII  of  the  Crim.  Pro.  Code,  compared 
with  that  prescribed  by  ch.  XXI.  A  Magistrate 
in  the  Province  of  Agra  should  follow  the  preced- 
ent of  the  Allahabad  High  Court.  DURGA 
Datt  v.  King-Emperor,  lO  A.L  J.  144  =  13 
Cr  L.J.  443  =  15  Ind.  Cas.  75. 

(2149)— Ss.  208  and  dil— Commitment  to  the 
Court  of  Sessions  under  s.  347  not  controlled  by 
s.  208 — Bigh  Cour  V s  criminal  appellate  juris- 
diction— Power  to  quash  commitment  to  the 
High  Court  Sessions. — S.  347,  Crim.  Pro.  Code, 
is  not  to  be  read  as  subject  to  the  provisions  of 
s.  208,  Crim.  Pro.  Code,  and  it  is  not  impera- 
tive on  the  Magistrate  after  the  prosecution  has 
closed  its  case  and  the  Magistrate  has  decided 
to  commit  the  accused  for  trial  to  the  Court  of 
Sessions  in  exercise  of  his  powers  under  s.  347, 
Crim.  Pro.  Code,  to  allow  the  accused  to  cross- 
examine  the  witnesses  for  the  prosecution  or  to 
call  witnesses  in  his  defence.  Qumre  : — Whether 
the  High  Court  in  the  exercise  of  its  ordinary 
criminal  appellate  jurisdiction,  has  power  to 
quash  a  commitment  made  to  it  for  trial  under 
the    ordinary    original    criminal    jurisdiction. 

Phanindra  Nath  Mitra  v.  Emperor,  36 
C.  48-12  C.W.N.  1014  =  8  Cr.  L.J.  221  =  llnd. 

Cas.  469.  (Rat.  Un.  Cr.  C.  975,  F.;  20  A.  264, 
26  A.  177,  Diss,;  21  C.  642,  D.)  [R.,  36  M.  321 
=  23  M.L.J.  368  =  13  M.L.T.  116  =  1912  M.W. 
N.  1243  =  17  Ind  Cas.  410  =  13  Cr.  L.J.  778, 
13  Cr.  L.J.  877  =  17  Ind.  Cas.  813  =  6  L.B.R. 
129  =  5  Bur.  L.T.  239.] 

S.  209  (  =  1882,  s.  209  ;  1872.  a.    195  ;  1861, 

8.    225 ;    Presidency    Magistrate's    Act, 
1877,  a.  87). 

See  COMMITxMENT  TO  SESSIONS    COURT. 

See  Magistrate.  Jurisdiction  of— 
Commitment  to  Sessions  Court. 

(2150)— S.  209— Sessions  case— Duty  of 
Magistrate, — Simply  because  a  case  is  a  Sessions 
case,  it  is  not  necessary  that  a  Magistrate 
should,  where  the  evidence  for  the  proeecution 
discloses  an  offence,  commit  the  accused  for 
trial.  He  may  examine  the  accused  and  his 
witnesses  and  decide  whether  there  are  suflficient 
grounds  for  commitment.  EMPRESS  v.  DUKES, 
A.W.N.  1899,  135.  [R.,  A.W.N.  1904,  125  =  1 
A.L.J.  292  ;  D.,  A.W.N.  1904,  5.] 

(21'5l)— S.  209  (  =  Crim,  Pro.  Code,  1882, 
s.  209) — Interpretation  of  section. — Held  that, 
in  interpreting  s.  209,  Crim.  Pro.  Cede,  1882, 
the  ruling  reported  in  5  A.  161  should  be 
followed.      QUEEN-EMPRESS  V.   VAJA    RAIJI, 

Rat.  Un.  Cr.  C.  746  =  Cr.  Rg.  13  of  1895. 

(2152)— S.  209— Duty  of  Magistrate  to  ex- 
amine the  accused  before  committal  to  the 
Sessions. — It  is  a  duty  of  a  Magistrate,  before 
committing  an  accused  person  for  trial,  to 
examine  him  for  the  purpose  of  enabling  him 
to  explain  any  circumstances  appearing  in  the 
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evidence  against  him.  The  eflect  of  s.  209, 
Crim.  Pro.  Code,  is  that  it  is  not  left  to  the 
discretion  of  the  Magistrate,  who  intends  to 
commit,  to  examine  the  accused.  He  is  bound 
to  examine  him,  and,  if  he  makes  an  order  of 
commitment  without  examining  him,  the  order 
is  irregular.  QUEEN-EMPRESS  v.  PANDABA 
Tewan.  23  M.  636  =  2  Weir  253. 

(2153) — S.  209 — Charges  against  a  person  of 
offence  exclusively  triable  by  Sessions  and  also 
of  a  minor  offence—  Procedure  to  be  adopted  by 
Magistrate  in  case  the  former  offence  not  being 
proved.— The  primary  object  of  s.  209  is  to 
makeprovisions  for  the  procedure  in  cases  triable 
by  Court  of  Sessions  or  High  Court.  If,  in  the 
opinion  of  the  Magistrate,  there  is  no  evidence 
to  warrant  a  charge  of  an  olience  exclusively 
triable  by  a  Court  of  Sessions,  he  may  "  dis- 
charge "  ihe  accused  in  respect  of  the  alleged 
offence  and,  having  done  so,  may  proceed  as 
regards  the  minor  ofience  or  offences,  under 
ch.  XXI  or  other  appropriate  chapter.  Id 
fact,  a  Magistrate  cannot  proceed  to  act  under 
the  latter  part  of  sub-s.  (1)  of  s.  209  until 
he  has  "  discharged  "  tho  accused  under  the 
former  part  of  the  sub-section.  KRISHNA 
Reddi  v.  Subbamma,  24  M.  136  =  2  Weir  544. 

(2154) — S.  209— Order  of  discharge  by  Magis- 
trate, in  a  case  triable  exclusively  by  Court  o 
Sessions,  tvlien  valid — Order  of  discharge  by 
Presidency  Magistrate — Power  of  High  Court. — 
An  order  of  discharge  by  a  Magistrate,  under 
s.  209,  in  a  case  triable  exclusively  by  a  Court 
of  Sessions  or  High  Court,  would  be  a  valid 
order,  although  the  Magistrate  uses  in  the  order 
words  used  in  s.  253,  instead  of  those  in  s.  209, 
if  the  Magistrate  has  considered  the  evidence  in 
the  case  and  is  of  opinion  that  no  prima  facie 
case  has  been  made  out.  Where  a  finding  of  a 
Presidency  Magistrate  is  one  of  fact,  the  High 
Court  has  no  power  to  interfere  in  the  exercise 
of  its  powers  under  the  Code  or  the  High  Courts 
Act.  It  would  be  otherwise,  if  the  Magistrate 
has  ignored  or  contravened  an  express  provision 
of  the  Code  or  some  other  provision  of  the  law. 
But  the  mere  face,  that  the  High  Court  might 
be  disposed  to  take  the  view  that  the  Magis- 
trate discredited  the  prosecution  evidence  for 
insufficient  reasons,  is  no  ground  for  interfer- 
ence. Chinnaswami  Naidd  v.  Vberiah 
Naidu,  2  Weir  255  =  2  Weir  551  =  2  Weir  564. 
[Pt.,3lM.  133  =  7  Cr.  L.J.  267  =  18  M.L.J. 
757  =  3  M.L.T.  230.] 

(2155) — S.  209  —  Commitment  —  Sufficient 
ground  for.— The  words  in  s.  209  of  the  Crim. 
Pro.  Code  "sufficient  ground  foe  committing" 
mean,  not  sufficient  ground  for  convicting,  but 
refer  to  a  casein  which  the  evidence  is  sufficient 
to  put  the  accused  on  his  trial  and  such  a  case 
arises  when  credible  witnesses  make  statements 
which,  if  believed,  would  sustain  conviction.  It 
is  not  necessary  that  the  Magistrate  should 
satisfy  himself  fully  of  the  guilt  of  the  accused 
before  making  a  commitment.  It  is  his  duty 
to  commit  when  the  evidence  for  the  prosecu- 
tion is  sufficient  to  make  out  a  prima  facie  case 
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against  the  accused  and  he  exercises  a  wrong- 
discretion  if  he  takes  upon  himself  to  discharge 
an  accused  in  the  face  of  evidence  which  might 
justify  a  conviction.  The  Magistrate  is  entitled 
to  consider  the  credibility  of  the  evidence  and 
need  not  necessarily  commit  because  there  is 
evidence  which,  if  believed,  would  result  in 
conviction,  he  can  neglect  that  evidence  if  it  is 
in  his  opinion  incredible.  KinG-Emperor 
through  Bhai  Khan  v.  Madi,  148  P.L.R. 
1903.     (11  B.  372,  27  B.  84,  F.) 

(2156) — S.  209—  Accused,  whether  can  be  com- 
mitted on  evidence  to  be  given  in  future — Magis- 
trate, when  bound  to  discharge.— k  commit- 
ment of  an  accused  to  the  Sessions  must  depend 
on  evidence  actually  before  the  Court  and  not 
on  evidence  that  may  be  given  in  future.  A 
Magistrate  is  bound  to  discharge  an  accused 
under  s.  209,  Crim.  Pro.  Code,  if  he  believes 
that  he  has  committed  no  offence.  Sree- 
MANTA    CHATTER.JEE     V.     SURENDRA  NATH 

Biswas,  16  Cr.  LJ.  5  =  26  Ind.  Gas.  309. 

(2157)— S.  209  —  Committing  Magistrate- 
Committing  a  case  to  the  Court  of  Session — 
Magistrate' s  discretion  to  discharge  the  accused. 
— Where  a  Magistrate  finds  that  there  are  no 
sufficient  grounds  for  committing  the  accused 
person  for  trial — either  because  there  is  no  evi- 
dence whatever  or  because  the  evidence  appears 
to  him  to  be  totally  unworthy  of  credit — it  is 
his  duty  under  s.  209  of  the  Crim.  Pro.  Code, 
1898,  to  discharge  the  accused,  since  the 
grounds  relied  on  for  a  commitment  would,  in 
his  opinion,  be  insufficient.  Where,  however, 
the  Magistrate  entertains  any  real  doubt  as  to 
the  weight  or  quality  of  the  evidence,  the  task 
of  resolving  that  doubt  and  assessing  the  evi- 
dence  should  be  left  to  the  Court  of  Session. 
In  re  Bai  PARVATI,  12  Bom.  L.R.  923  =  8  Ind. 
Gas.  631.  v'U  B.  392,  9  Bom.  L.R.  225,  5  A. 
161,  E.) 

(2158)— S.  209— Power  of  trying  Magistrate 
to  discharge — Scope  of  his  enauiry  in  a  charge 
triable  by  the  Court  of  Session.— In  the  case  of 
offences  which  are  triable  solely  by  a  Court  of 
Session,  the  Magistrate  cannot  be  considered  to 
have  the  power  to  proceed  to  the  trial  of  the 
accused  in  these  enquiries,  and  the  chief  busi- 
ness of  the  Magistrate  is  to  see  whether  the 
prosecution  has  adduced  such  evidence  as  is  not 
on  the  face  of  it  absolutely  incredible  on  every 
ingredient  of  the  offence  that  is  charged. 
Where,  in  a  charge  under  ss.  463  and  464  of  the 
Penal  Cede,  the  fact  of  the  alteration  of  the 
promissory  note  was  proved  but  no  evidence 
was  adduced  to  prove  that  either  of  the  accused 
altered  the  document  in  question,  held  that 
the  trying  Magistrate  has  power  to  discharge 
the  accused.  NARASAPPAYA  v.  NarasAYYA 
Shanbhoge,  1915  M.W.N.  233  =  16  Cr.  L.J. 
307  =  28  Ind.  Gas.  643. 

(2159)— S.  209  —  See  DISCHARGE  OP 
ACCUSED,  12  Bom.  L.R.  923  =  8  Ind.  Cas.  631. 

(2160)— S.  209— See  MAGISTRATE— JURIS- 
DICTION OF— Commitment  to  Sessions 
COURT,  10  P.R.  1909,  Cr..  11  Cr.  L.J.  18  =  4 
Ind.  Cas.  612  =  3  P.W.R.  1909,  Cr. 
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(2161)— S.  209—  See  Nos.  210,  809  and  2141, 
supra,  and  No.  3032,  infra. 

(2162)— Ss.  209,  210  (^Crim.  Pro.  Code, 
1861.  ss.  225,  226)— Procedure  of  Magistrates 
as  to  commUvient. — S.  i^2G  provides  that  if  a 
Magistrate  finds  that  the  evidence  before  him 
is  sufficient  for  the  conviction  of  the  accused 
person  of  an  cffence  triable  by  a  Court  of 
Session,  be  must  send  the  accused  person  for 
trial  before  the  Court  of  Session.  S.  225 
enacts  that  when  a  Magistrate  finds  that  there 
are  not  sufficient  grounds  for  committing  or 
for  remanding  him  he  shall  discharge  him. 
Such  a  discharge  does  not  amount  to  an  ac- 
quittal and  the  accused  would  be  liable  to 
further  proceedings  if  necessary.  If  the  evi- 
dence given  before  a  Magistrate  upon  a  prelimi- 
nary enquiry  relating  to  an  ofience  exclusively 
triable  by  a  Court  of  Session  satisfies  him  that 
the  act  or  omission  charged  against  the 
accused  is  brought  within  one  of  the  general 
exceptions  of  the  Penal  Code,  the  Magistrate 
would  be  wrong  in  committing  the  accused  for 
trial.  Cei:.IINaL  CIECULAR  No.  1  OF  1867, 
7  W.R.  Cr.  Cir,  1. 

(2163)— Ss.  209.  210— See  DISCHARGE  OF 
ACCUSED,  5  A.  161. 

(2164,-83.  2C9  and  210— See  PRELIMINARY 
ENQUIRY,  14  P.R.  1908,  Cr.  =  30  P.W.R.  1908, 
Or.  =  8  Cr.  L,J.  263. 

(2165)— Ss.     209,      210  —  Se?      REVISION 

-General  Principles,  5  A.  161. 

(2166)— Ss.  209.  210,  436— See  COMMIT- 
MENT TO  Sessions  Court,  7  C.W.N.  77. 

(2167)— Ss.  209,  210,  438  (1).  436— See 
Revival  of  Criminal  Proceedings,  4 
C..16. 

(2167-a)— Ss.  239,  210,  212,  439,  b1&— Magis- 
trate —  Power  to  discharge  —  Discretiun — 
Eviaence  of  prosecution  disbelieved  or  defence 
evidence  behtved- — When  a  Magistrate  has 
heard  the  evidence  of  the  prosecution  with 
entire  disbelief,  wben  he  ccnsiders  himself  in  a 
position  to  show  that  the  prosecution  witnesses 
are  totally  unworthy  of  credit,  and  a  fortiori 
when,  after  ex'^mining  certain  witnesses  named 
on  behalf  of  the  accu-^jed,  he  has  come  to  the 
conclusion  that  evidence  given  by  them  is 
reliable  and  disproves  that  given  by  the  pro- 
secution, he  is  well  within  his  discretion  in 
discharging  the  accused.  DHARAM  SinGH  v. 
JOTI  Prasad,  13  AL  J.  497  =  16  Cr.  L  J. 
429  =  28  Ind.  Cas.  1005.  (26  A.  564,  9  C.W.N. 
829,  85  B.  163,  R.) 

(2168)— Ss.  209,  210,  470,471  (  =  Crim.  Pro. 
Code,  1861,  ss.  225.  226,  393  and  394)— See 
insanity,  8  W.R.  Cr.  Cir.  3. 

(2169)-Ss.  209,  213,  215  and  436— See  COM- 
MITMENT TO  SESSIONS  Court,  7  C.W.N. 
327. 

(2170)- Ss.  209  and  215— See  DISCHARGE 
OF  ACCUSED,  2  Weir  258  =  7  M.H.C.  App.  40. 
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(2171)— Ss  209,  253  i  =  Crim.  Pro,  Code. 
1882,  ss.  209,  253)— Right  of  Magistrate  to 
refrain  from  proceeding  loith  enquiry. — The 
second  paragraph  of  s.  209  and  para.  2  of 
s.  253  of  the  Code  relieve  a  Magistrate  from  the 
necessity  of  going  on  with  an  enquiry  or  trial 
when  he  is  reasonably  convinced,  on  what  has 
already  been  deposed  to.  that  a  criminal  charge 
cannot  be  sustained.  The  most  common  case 
of  this  kind  is  when  the  account  given  of  a 
transaction  by  a  prosecutor  himself  is  such  .as 
to  deprive  it  of  a  criminal  character.  In  such 
a  case,  it  would  generally  be  a  mere  waste  of 
time  to  go  on  taking  collateral  evidence  which 
could  have  no  efiect  in  sustaining  a  charge 
virtually  contradicted  by  the  person  most 
interested  in  establishing  it.  Dhan,JIBHOY 
V.  Pyarji,  Rat.  Un.  Cr.  C.  201.  [R.,  35  B. 
163  =  12  Bom.  L.R.  923  =  11  Cr.  L.J.  692  =  8 
Ind.  Cas.  631  ] 

(2172)  — Ss.  209,  253,  435,  439  {  =  Crim.  Pro. 
Code,  1882,  ss.  209,  253.  435,  439)— GroMnds 
for  setting  aside  an  order  of  discharge — Court 
hating  jtirisdiction  to  set  atide  order  of  dis- 
charge.— The  .series  of  ss.  435  to  439  must 
be  read  together.  Of  these  s.  435  is  the  prin- 
cipal section  dealing  with  the  grounds  upon 
which  revisional  jurisdiction  may  ordinarily  be 
exercised.  According  to  the  section,  every 
fiading,  sentence  or  order  is  liable  to  review, 
not  only  on  the  ground  of  irregularity,  but  also 
on  the  ground  of  incorrectness  ;  that  is  to  say, 
on  the  ground  that  it  is  wrong  on  the  merits. 
An  order  of  discharge,  under  s.  209  or  s.  253  is 
no  exception  to  the  general  rule.  The  order 
of  discharge  may  also  be  set  aside,  under  subse- 
quent sections,  on  other  grounds,  such  as 
discover^  of  fresh  evidence.  The  High  Court, 
the  Court  of  Sessions,  and  the  District  Magis- 
trate, all  have  power,  as  Courts  of  revision,  to 
deal  with  an  order  of  discbarge  on  the  merits 
as  well  on  other  grounds.  The  High  Court  has 
power,  under  s.  439,  to  deal  as  a  Court  of 
revision  with  any  finding,  sentence  or  order 
which  come  under  its  notice.  Hari  DaSS 
SANYAL  v.  SariTULLA,  13  C,  608,  F.B.  [F., 
21  C.  931,  28  C.  652  =  5  C.W.N.  457,  P.B.;  R., 
40  C.  477  =  17  C.L.J.  245  =  17  C.W.N.  647  =  19 
Ind.  Cas.  197  =  14  Cr.L.J.  197,  8  Cr.L.J.  51  = 
12  G.W.N.  822  =  8  C.L.J.  73,  10  Cr.L.J.  299  = 
3  Ind.  Cas.  483  =  32  M.  214  =  5  M.L.T.  356,  14 
Cr.L.J.  230  =  9  N.L.R.  42  =  19  Ind.  Cas.  326, 
14  Cr.  L.J.  529  =  14  M.L.T.  200  =  21  Ind.  Cas. 
129  =  1913  M.V/.N.  728.] 

(2173i— Ss.  209  and  304— S^e  CONFESSION 
—CONFESSIONS  TO  MAGISTRATES— ADMISSI- 
BILITY—Record  OF  Confessions,  2  C.W.N. 
702. 

(2174)— Ss.  209  and  436  —  Discharge  by 
Magistrate  of  an  accused  person  charged  tvith 
offence  triable  exclusively  by  Court  of  Sessio7is 
— Acquittal  of  a  charge  of  offence  triable  by 
Magistrate  himself — Order  by  Sessions  Judge 
for  further  inquiry  or  committal,  legality  of. — 
A  Magistrate  framed  a  charge  of  theft  against 
three  persons.  The  prosecution  also  asked 
that  a  charge  might  be  framed  under  s.  177, 
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Penal  Code,  but  this  the  Magistrate  declined 
to  do,  tht>re  being  no  direct  evidence  that  the 
acciispd  bad  destroyeJ  or  secreted  the  promissory 
note  about  which  the  charges  were  fra,med.  In 
the  end,  after  hearing  evidence  for  the  defence, 
the  Magistrate  acquitted  the  accu'^ed  under 
s.  253  of  the  Gide  of  Criminal  Procedure.  The 
Sessions  Court  ordered  a  further  inquiry  and 
directed  that  the  accused  Rhould  ba  committed 
to  the  Sessions  Court  under  s.  477,  Penal  Code. 
HeW,  that  the  order  of  the  Magistraie  was  in 
substance  an  order  discharging  the  accused  in 
respect  of  an  alleged  offencs  under  s.  477,  Penal 
Code,  and  the  Sessions  Judge  was  therefore 
acting  within  his  jurisdiction  in  having  made 
an  order  for  further  inquiry  under  s.  436,  Crim. 
Pro.  Cnde.  KRISHNA  REDDI  V.  SUBB.\MMA, 
24  M.  136  =  2  Weir  544. 

(2175)— Ss.  209,  436,  487— Case  exchmvely 
triable  by  Court  of  Sessions  —  Discharge  by 
Magistrate — Commitment  by  District  Magistrate 
— Revision — Bigh  Court,  foioer  of. — It  cannot 
be  said  that  a  Magistrate  has  no  power  whatever 
to  pass  an  order  of  discharge  in  a  case  "  exclu- 
sively triable  bv  a  Court  of  Session."  Where  the 
entire  prosecution  evidence  is  Quite  unworthy  of 
credit  and  bristles  with  improbabilities  and 
where  it  is  clear  that  the  case  is  foredoomed  to 
failure  at  the  Sessions,  ic  is  the  duty  of  the 
subordinateMagistrate  to  discharge  the  accused. 
(21  Ind.  Cas.  129=14  M.L.T.  200  =  14  Cr.  L.J. 
529=1913  M.W.N.  728,  8  Ind.  Gas.  631  =  12 
Bom.  L.R.  9-23  =  35  B,  163  =  11  Cr.  L.J.  692, 
F.)  Where  an  order  of  discbarge  passed  by  a 
Magistrate  under  s.  209.  Crim.  Pro.  Code,  is 
revised  by  the  District  Magistrate  and  a  com- 
mitment to  the  Sessions  Court  is  directed,  the 
High  Court,  acting  under  s.  437  of  the  Code 
of  Criminal  Procedure,  can  interfere  and  can 
even  go  into  questions  of  fact  to  see  if  the  order 
of  the  District  Magistrate  was  correct  and 
proper.  In  re  Damappa  P.vdai,  15  Cr.  L.J. 
373  =  23  lad.  Gas.  741.  (30  M.  224  =  16  M  L.J. 
529  =  5  Cr.  L.J.  100,  F.) 

(2176) -S3.  209,  436,  4-37— S*e  SESSIONS 
Judge,  jurisdiction  of.  Rat.  Un.  Cr.  C. 
837  =  Cr.  Rg.  2  of  1896. 

S.  210  ( =  1882,  s,  210  ;  1872.    sa.  195,  196, 

198,  199  ;  1861,  as.  226,  227,  233). 

See  Commitment  to  Sessions  Court. 

See  Magistrate,  Jurisdiction  of— Com- 
mitment to  Sessions  Court. 

(2177)— S.  'i\0— Magistrate— Commitment  to 
Court  of  Sessions — Practice  as  to  commitment. — 
The  High  Court  deprecated  the  practice  fol- 
lowed by  some  Magistrates  of  adding  charges 
apparently  for  the  purpose  of  enabling  them  to 
commit  those  cases  to  the  Court  of  Session 
without  any  reasonable  ground  for  the  addition. 
Emperor  v.  Mahamed  Khan,  11  Bom.  L.R. 
18  =  5  M.L.T.  225  =  9  Cr.  L.J.  163  =  1  Ind.  Gas. 
104.  [R.,  1  Bom.  Cr.C.  17  =  13  Bom. L.R.  201.] 

(2178)— S.  210— See  ACT  III  OF  1877,  s.  83, 
15  W.R.  Cr.  58  =  6  B,L  R.  P.B.  692. 
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(2179)— S.  210-SeeNos.  2141,  2142,  2162, 
2163.  2164,  2165,  2167  and  2168, supra, 

S.  211  (  =  1882,  8.  211,  1872,  s.  200,  paras. 

1  and  3  ;  1861,  S8.  227,228). 

See  Commitment  to  Sessions  Court. 

(2180) — S.  211 — Asking  accused  to  give  a  list 
of  defence  witnesses. — A  Magistrate  is,  under 
s,  211  (I)  of  the  Code,  bound  to  require  the 
accused  to  give  a  list  of  witnesses  be  desires  to 
oall.  li;  is  not  enough  to  put  him  the  question, 
"  Have  you  any  evidence  ?"  since  the  question 
is  ambiguous  and  might  suggest  to  the  accused 
only  an  enquiry  as  to  whether  he  had  witnesses 
ready  in  Court.  EMPEROR  v.  KONDI  RAGHU, 
7  Bom.  L.R.  723  =  2  Cr.LJ.  601. 

(2181)— S.  211— See  WITNESS— MISCELLA- 
NEOUS C.^SES,   19   A.  502  =  A.W.N.  1897,  134. 

(2182)— Ss.    211    and    216— See    WITNESS— 

Summons  to  Witnesses,  i  M.H.C  8i. 

S.    212    (  =  1882,    s.     212;    1872,     s.    200, 

para.  2). 

See  Commitment   to    Sessions  Court. 

(2183)— S.  212  (  =  Crim.  Pro.  Code,  1882, 
s.  212) — Reservijig  oj  defence, — Whore  an  ac- 
cused person  against  whom  a  charge  is  framed 
under  s.  210  reserves  his  defence,  the  committing 
Magistrate  is  not  precluded  from  exercising  his 
discretion  under  s.  212,  and  from  summoning 
and  examining  the  witnesses  named  for  the 
defence.  The  law  does  not  require  that  he 
should  record  his  reasons  before  exercising  such 
powers.  He  is  given  a  discretion  which  he  may 
be  trusted  to  use  properly,  and  it  will  be  for 
the  person  impugning  his  order  to  satisfy  the 
High  Court  that  a  judicial  discretion  has  not 
been  ustd,  before  that  Court  can  interfere. 
In  the  matter  of  the  petition  of  RUDRA  SINGH, 
18  A.  380  =  A.W.N.  1896,114. 

(2184)— S  212— See  Nos,  2142,  2148  and 
2167-a,  supra, 

(2185)— Ss.  212,  237  (2),  iSl— Committing 
Magistrate,  poioers  of — Discharge — Further 
enqtiiry — Medical  evidence— Expert — Opinion  of. 
— A  Magistrate,  holding  enquiry  into  a  case 
triable  exclusively  by  a  Court  of  Sessions,  is 
entitled,  at  any  rate  to  some  extent,  to  weigh 
the  evidence  produced  before  him,  and  to  pro- 
nounce as  to  its  credibility  and  to  discharge 
the  accused  if  he  is  of  opinion  that  there  is  no 
credible  evidence  to  establish  a  prima  facie 
case  against  him.  The  accused  was  discharged 
by  the  District  Magistrate.  He  could  only  be 
found  guilty,  if  the  medical  evidence  of  the 
Assistant  Surgeon  examined  by  the  Magistrate 
were  held  incredible.  On  revision  in  the  Chief 
Court,  no'ice  was  issued  to  the  accused  to  show 
cause  why  further  enquiry  should  not  be  ordered 
in  the  case.  This  was  done  by  the  Judge  alter 
discussing  the  case  with  the  Civil  Surgeon  of 
Lahore,  but  no  record  was  made  of  the  opinion 
given  by  the  Civil  Surgeon.  At  the  hearing  the 
accused  tendered  written  opinions  of  a  large 
number  of  the  leading  medical  man  prarctiaing  in 
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the  Punjab  supporting  the  Assistant  Surgeon's 
opinion.  Held,  that  the  opinions  were  not 
admissible,  not  was  anything  which  the  Civil 
Burgeon  may  have  stated.  As  there  were  no 
reasons  to  suppose  that  the  Assistant  Surgeon 
was  corrupted  and  the  injuries  described  by  him 
were  not  correct,  the  rule  was  discharged.  MiR 
ABDULD  H  V.  CROWN.  2l5  P.L.R.  1910  =  8  Ind. 
Gas.  lOM.  (10  P.R  1909  =  24  P.L.R.  1909,  F.; 
27  B.  84,  14  P.R.  1908  =  107  P.L.R.  1908,  R.) 

(2186)— Ss.  212,  Sil— Magistrate,  power  of ,  to 
commit  to  sessions  after  suvimoning  and  examin- 
ing delence  witnesses.— The  discretion  given  to 
a  Magistrate  to  commit  a  case  to  the  Sessions, 
under  s.  347  of  the  Code  of  Criminal  Procedure, 
is  neither  restricted  nor  taken  away  merely 
because  he  issues  summons  to  the  defence  wit- 
nesses under  s.  212  of  the  Code  and  examines 
them.  In  re  THE  SESSIONS  JUDGE,  MADURA, 
15  Cr.  L.J  704  =  26  Ind.  Cas.  152.  (1  Ind. 
Cas.  469  =  12  C.W.N.  1014  =  8  Cr. L.J.  221  =  36 
D.  48.  F.;  20  A.  264  =  A.W.N.  1898.  52,  26  A. 
177  =  1  Cr.  L.J.  357,  Diss.) 

S.  213  (  =  1882,  s.  213;    1872,  ss.  198,  200, 

para  2  ;  1851,  ss.  229,  233). 

See  Commitment  to  Sessions  Court. 

(2187) — S  213 — Commitment — Discharge  of 
accused  without  further  evidence  —  Duty  of 
Magistrate. — S.  213  gives  a  committing  Magis- 
trate power  to  cancel  a  charge  when  he  has 
heard  witnesses  for  the  defence.  A  Magistrate 
who  has  framed  a  charge  against  an  accused 
with  a  view  to  commitment  cannot  discharge 
him  without  taking  further  evidence.  Where 
credible  witnesses  make  statements  which,  if 
believed,  would  sustain  a  conviction,  the  Magis- 
trate ought  tn  commit.  KING-EMPEROR  v. 
Nga  Po  Saw,  2  L.B.R.  140.  (11  B.  372,  R.) 

(2183)— S.  213— /om(  charge  against  several 
persons — Committal  of  07ie  of  them  to  Sessions. — 
Where  several  persons  are  jointly  charged  with 
the  same  oSance,  and  it  is  considered  necessary 
to  commit  one  of  them  to  Sessions,  the  most 
convenient  course  is  that  all  the  prisoners 
should  be  so  committed.  Where  a  Magistrate 
adopts  adiSerent  course,  it  cannot,  however,  be 
held  that  he  has  acted  in  contravention  of  any 
provision  of  law.  In  re  KATHU  CHENCHU- 
GADU,  2  Weir  258. 

(2189)— S.  il^— Magistrate— Committing  a 
case — Reasons  for  committal — Registration  Act, 
1908,  s.  83  (2). — A  Magistrate  duly  empowered 
to  try  a  case  under  s.  83  (2),  Registration  Act, 
committed  the  case  to  the  Court  of  Session 
without  giving  any  reasons  ;  Held,  that  as  the 
case  was  triable  either  by  the  Magistrate  him- 
self or  by  the  Court  of  Session,  the  Magistrate 
was  bound  to  record  not  merely  reasons  for  not 
discharging  the  accused,  but  also  reasons  for 
sending  him  to  the  Court  of  Sessions ;  and 
that  the  failure  to  do  so  amounted  to  an  illega- 
lity. EMPEROR  V.  Nanji  Samal,  15  Bom. 
L.R.  999  =  2  Bom.  Cr.  C.  166. 

(2189-a)  — S.  213,  subs.  2— Penal  Code,  ss.  408 
and  477-.4 — Inquiry  into  cases  triable  by  the 
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Court  of  Session — Cross-examination  of  prosecu- 
tion luitnesses  after  charge— Order  of  discharge 
and  acquittal  thereafter,  if  proper — "  Witnesses 
for  the  defence,''''  meaning  of. — Where,  in  an 
enquiry  under  Ch.XVIlI  of  the  Code  of  Criminal 
Procedure,  the  Magistrate,  after  having  drawn 
up  a  charge  against  the  accused  with  a  view  to 
his  commitment  to  the  Court  of  Session,  allowed 
him  to  cross-examine  the  witnesses  for  the 
prosecution,  and  as  result  cancelled  the  charge. 
Held — It  was  open  to  the  Magistrate  to  take  this 
course.  The  words  "  witnesses  for  the  defence  " 
in  s.  213,  8ub-s.  2  of  the  Code  of  Criminal  Proce- 
dure, are  wide  enough  to  cover  evidence  extracted 
by  cross-examination  from  the  witnesses  for  the 
prosecution.  JOGENDRA  Nath  MUKHERJI  v. 
MOTI  Lal  Chakerbutty,  16  C.W.N.  1155  = 
39  C.  85  =  17  lod.  Cas.  406  =  13  Cr.  L.J.  774. 
(5  C.W.N.  110.  112,  R.) 

(2190)— S.  213— See  Nos,  1543,  2131,  2142 
and  2169,  supra  and  3482,  infra. 

(2191)— Ss.  213  to  215,  477,  478,  498 -See 
Act  IV  OF  1871,  ss.  24,  25,  26,  29,  31  C.  1  =  7 
C.W.N.  889. 

S.  214  (  =  1882,  8,  214;  1872,  s.  197,  without 

Explanation). 

See  Commitment  to  Sessions  Court. 

(2192)— S.  214— See  MAGISTRATE,  JURIS- 
DICTION OF  —  Commitment  to  Sessions 
Court,  Rat.  Un.  Cr.  C.  110. 

(2193)— S.  214— See  No.  2191,  supra. 

(2194)— Ss.  214,  477,  487  {  =  Crim.  Pro.  Code, 
1872,  ss  197,  472,  473) — False  evidence  given 
before  Sessions  Court— Committal  to  same  Court 
—  Competency. — The  prohibition  contained  in 
s.'  473  extends  also  to  the  ofience  of  giving  false 
evidence,  and  consequently,  a  Sessions  Judge 
cannot  try  any  person  for  such  an  offence 
committed  before  himself.  Where  a  Magistrate 
committed  a  person  for  trial  before  the  Sessions 
Court  for  the  offence  of  giving  false  evidence 
before  the  same  Court,  and  there  was  no  Assist- 
ant Sessions  Judge  or  Joint  Sessions  Judge, 
held  that,  although  the  commitment  cannot 
be  quashed,  as  there  was  no  irregularity  in  it. 
Sessions  Judge  should  be  directed  to  transfer 
the  case  for  trial  by  another  Court  of  Sessions. 
Held,  further,  that  in  such  oases,  the  Magis- 
trate should  try  the  case  himself,  and  that,  if 
the  sentence  which  the  Magistrate  was  compe- 
tent to  pass  was  not  sufficient  the  Sessions 
Judge  should  refer  the  case  to  the  High  Court 
for  enhancement  of  sentence.  REG  v.  Ga.TI 
kom  Ranu,  1  B.  311.  [R.,  14  A.  354  =  1892  A. 
W.N.  32,  L.B.R.  1872—1892,  256;  D.,  10  B. 
274.] 

S.  215  (  =  1882,  8.  215). 

See  Commitment  to  Sessions  Court. 

(2195) — S.  215 — Commitment  when  could  be 
qua  shed. —  JJuder  s.  215,  a  commitment  once 
made  by  a  competent  Magistrate  can  be  quashed 
by  the  High  Court  only,  and  that  only  on  a 
point  of  law.  King-EMPEROR  v.  PANDURANG, 
3  Bom.  L.R.  703. 
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(2196)— S.  215— Com^nilment  to  Court  of 
Sessions  of  a  sumynons  case —  Coinmitment 
quashed. — Where  a  Magistrate,  finding  that 
there  was  a  prima  facie  cade  against  an  accused 
person,  under  ss.  352  and  447  of  the  Indian 
Penal  Code,  oommitted  the  accused  to  the 
Court  of  Sessions,  it  was  held  that  the  commit- 
ment was  wrong  on  a  point  of  law,  first,  because 
there  is  no  warrant  for  the  commitment  of  such 
oases  and,  secondly,  because  the  maximum 
punishment  under  each  ofienoe  was  one  which 
the  Magistrate  could  inflict.  King-EMPEROR 
V.  Dharam  Singh,  A.W.N.  1906,  28  =  3  A.L. 
J.  14  =  3  Cr.  L.J.  94  =  1  M.L.T.  61.  [F..  6  A. 
L.J.  989  =  11  Cr.  L  J.  54  =  4  Ind.  Gas.  812.] 

(2197) — S.  215 — Power  of  Sessions  Judgei  on 
commitment,  to  try  d  case  not  triable  exclusively 
by  a  Court  of  Session,  or  to  set  it  aside  and  refer 
it  back  to  the  Magistrate  for  trial — Powers  of 
High  Court. — Though  the  ofieuce  of  theft  in  a 
building  is  not  triable  exclusively  by  a  Court  of 
Session,  there  is  nothing  to  prevent  such  a  Court 
from  trying  a  person  accused  of  such  an  offence 
and  duly  committed  to  it  for  trial.  Such  com- 
mittal can  be  set  aside  only  by  the  High  Court 
under  s.  215  of  the  Code.  The  Sessions  Judge 
has  no  power  to  set  it  aside  and  direct  the 
Magistrate  to  try  the  case  himself.  In  re 
BHEEMA,  16  ML  J.  S25  =  S  Cr.  L  J.  99. 

(2198)— iS.  215— Reference  to  the  High  Court 
to  set  aside  a  commitment,  when  to  be  made, — 
After  the  accused  has  been  put  on  his  trial  in 
the  Sessions  Court,  has  pleaded  not  guilty  and 
has  been  tried  with  the  aid  of  assessors,  the 
High  Court  would  not  quash  the  commitment 
on  a  reference  by  the  Sessions  Judge.  The 
Judge  should  proceed  according  to  law  and 
dispose  of  the  case  under  Ch.  XXIII  (E  ,  or  the 
Public  Prosecutor  may,  with  the  consent  of  the 
Court,  withdraw  from  the  prosecution  under 
s.  494.  Sessions  Judge  of  trichinopoly 
V.  Arokia  Padayachi,  2  Weir  262. 

(2199)—  S.  215— Order  of  commitment— High 
Court's  poioer  to  set  it  aside. — Where  the  order 
of  commitment  rested  upon  a  misapprehension, 
and  there  was  no  evidence  upon  which  the  order 
could  be  supported,  held,  that  the  High  Court 
had  jurisdiction  under  s.  215  to  set  aside  the 
order.     In  re  JAGATHAMBAL,  2  Weir  262. 

(2200) — S.  215— Quashing  commitment. — A 
commitment  to  a  Court  of  Sessions  cannot  be 
quashed,  after  the  accused  has  been  put  on  his 
trial  and  has  pleaded  to  the  charge.  CROWN  v. 
HAJIwd.  Ala:\ikhan.  9  Cr.  L.J.  250  =  1  S.L. 
R.  6,  Cr. 

(2201) — S.  215 — No  evidence  to  justify  commit- 
ment—Accused  entitled  to  acquittal— High  Court 
will  not  quash  such  coinmitment. — When  there 
is  no  evidence  to  justify  a  commitment,  it  is  not 
open  to  the  High  Court  to  quash  it,  (6  A.  98, 
Not  F.;  10  Ind.  Cas.  802  =  12  Cr.  L.J.  256  =  13 
Bom.  L.R.  201,  F.)  The  accused  is  entitled  to 
be  acquitted  even  if  the  case  is  one  for  further 
inquiry.  In  re,  SESSIONS  JUDGE  OF  COIM- 
BATORE,  27  M.L.J  593  =  25  Ind,  Cas.  993  =  15 
Cr.  L  J.  665.     (2  C.L.J.  46  =  2  Cr.  L,J.  388,  R.) 
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(2202)-8.  215— See  Nos.  106,  1813,  1822, 
1823,  1824,  1948,2131,  2132,  2133,  2143,  2144, 
2145,  2169,  2170,  2191,  supra. 

(2203)— Ss.  215  and  227—Expunging  charge 
and  substituting  another. — Where  an  accused 
person  is  committed  to  stand  his  trial  on  a 
specific  charge  before  the  Sessions  Court,  the 
Sessions  Judge  has  no  power  to  expunge  a  charge 
before  calling  upon  the  accused  to  plead  to  it, 
as  it  is  practically  quashing  a  commitment  in 
direct  contravention  of  s.  215,  Crim.  Pro,  Code. 
Empress  v.  Baliram,  10  C.P.L.R.  Cr.  13. 
(8  B.  200,  9  A.  525,  12  A.  551,  7  C.L.R.  143,  R.) 

(2204)— Ss.  215,  235,  239— See  COMMITMENT 
TO  SESSIONS  Court,  Rat.  Un.  Cr  .  Cas.  915, 
A.W.N.  1885,  53,   1  L.B.R.  88. 

(2205)— Ss.  215,  346,  347,  3i9— Commitment 
once  made  can  be  quashed  only  on  point  of  law — 
S.  347  to  be  read  subject  to  s,  208.— Where  a 
Magistrate  thinks  from  the  first  that  a  case 
ought  to  be  tried  by  a  Court  of  Session,  the 
procedure  laid  down  in  Chapter  XVIII  of  the 
Code  of  Criminal  Procedure  is  prima  facie 
obligatory  on  him,  and  he  must,  under  s.  208, 
take  all  such  evidence  as  may  be  produced  for 
the  prosecution  or  on  behalf  of  accused  and 
give  the  accu.^ed  an  opportunity  to  cross-examine 
the  prosecution  of  witnesses.  S.  347  has  no 
applicability  in  such  a  case.  The  words  "stop 
further  proceedings  "in  s.  347  refer  obviously  to 
proceedings  of  a  trial  or  of  an  inquiry  with  a 
view  to  a  trial  by  himself  when  it  appears  to  the 
Magistrate  that  the  case  is  one  which  ought  to  be 
tried  by  the  Court  of  Sessions  or  the  High  Court. 
A  commitment  made  without  examining  pro- 
secution witnesses  and  allowing  the  accused 
an  opportunity  to  cross-examine  is  illegal  and 
must  be  quashed.  {Robinson,  J.  contra.)  Per 
Robinson  J.,  dissenting: — S.  347  applies  to  all 
inquiries  whatsoever.  EMPEROR  v.  Channing 
ARNOLD,  6  L  B.R.  129  =  5  Bur.  L.T.  239  =  17 
Ind.  Cas.  813=  13  Cr.  L.J.  877,  F.B..  [F.,  15 
Cr.  L.J.  366  =  23  lud.  Cas.  734.] 

(2206)— Ss.  215,  347— Order  of  committal- 
Quashing  of— Point  of  law— Practice.— An  order 
of  committal  to  the  Sessions  Court  cannot  be 
quashed  by  the  High  Court  on  the  ground  that 
there  is  no  evidence  in  the  committing 
Magistrate's  record  to  sustain  the  charges.  The 
committal  can  be  quashed  on  a  point  of 
law  only.  EMPEROR  v.  SULIMAN  IBRAHIM 
Nakhuda,  13  Bona.  L.R.  201=10  Ind.  Cas. 
802  =  12Cr.  L  J.  2S6, 

(2207)— Ss.  215,  403,  423,  433,  530— See 
SESSIONS  JUDGE,  JURISDICTION  OF,  29  C. 
412, 

(2208)— Ss.  215  and  idQ— Offence  triable  ex- 
clusively by  Court  of  Sessions — Discharge  by 
Magistrate. — The  mere  fact  that  a  Magistrate 
discharged  an  accused  person  who  was  charged 
with  an  offence  triable  exclusively  by  a  Court 
of  Sessions  would  not  make  the  discharge 
invalid.  SankaraYYA  v.  K  ARAL  A  SUBBA 
AIYA,  2  Weir.  260  =  2  Weir  551, 

(2209)— Ss.  215,  436— See  COMMITMENT  TO 
SESSIONS  COURT,  6  M.  372  =  2  Weir  541. 
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(2210)— Ss.  215,  436,  Proviso  {a)—Co7mnit- 
ment  without  notice  to  accused — Revision. — Held, 
that  an  order  of  commitmeDt  made  in  contra- 
vention oi  s.  436  (a),  Grim.  Pro.  Code,  without 
allowing  the  accused  an  opportunity  of  showing 
cause  against  it,  is  illegal  and  liable  to  be  set 
aside  on  revision.  ANOKHA  SINGH  v.  THE 
Crown,  28  P.W.R.  19l3,Cr.=312  P.L.R.  1913 
=  14  Cr.  L.J.  605  =  21  Ind.  Cas.  477.  (15  M. 
L.J.  373,  F.) 

(2211)— Ss.  215,  436,  4:39— Power  of  Sessions 
Judge  to  order  commitment — High  Court's  power 
of  interference. — S.  215  refers  only  to  a  commit- 
ment actually  made.  It  is  open  to  the  High 
Court  to  consider  whether  the  Sessions  Judge 
has  or  has  not  exercised  a  proper  judicial  discre- 
tion under  s.  436  in  setting  aside  a  Magistrate's 
order  of  discharge,  and  for  this  purpose,  the 
High  Court  may  consider  the  facts  as  well  as  the 
questions  of  law  involved.  Though  the  High 
Couit  has  this  power,  it  will  only  exercise  it, 
where  it  is  manifest  that  the  Sessions  Judge's 
order  is  improper,  e.g.,  where  there  is  no  evi- 
dence to  prove  the  offence  charged,  or  where  it 
is  clear  that  the  Court  would  not  act  on  the 
evidence.  In  re  MUTHIAH  PiLLAI,  16  M.L  J. 
529  =  5Cr.  L.J.  100  =  30  M.  224. 

(2212)— Ss.  215,  436  and  526— Quashing  of 
commitmenti  by  High  Court. — S.  215  is  inappli- 
cable to  cases  in  which  the  commitment  is  not 
oue  made  under  any  of  the  four  sections  therein 
specified,  but  is  one  made  under  the  direction  of 
the  High  Court  under  s.  526  (1)  (ivj.  The 
order  of  a  Sessions  Judge  or  District  Magistrate 
passed  under  s,  436  directing  commitment  can 
be  quashed  by  the  High  Court  in  the  exercise 
of  its  revisional  powers,  though  not  under 
s.  215.  But  an  order  passed  by  the  High  Court 
itself  under  s.  526  cannot  be  so  revised.  In  the 
matter  of  KALAGAVA  Bapiah,  27  M.  54  =  2 
Weir  227  =  2  Weir  578  =  2  Weir  263. 

(2213)— Ss.  215,  438—  Commitmint  made 
without  direct  evidence. — A  commitment  made 
without  direct  evidence  and  merely  on  presump- 
tion, is  not  erroneous  in  point  of  law,  and,  as 
such,  cannot  be  quashed  under  s.  215. 
Empress  v.  ananda  Kishore  Chowdhuri, 
4  C.W.N,  cxvi. 

(2214)— Ss.     215,    478  — See    COMMITMENT 

TO  Sessions  Court,  26  M.  139  =  2  Weir  197 
=  2  Weir  577. 

(2215)— Ss.  215,  494,  537— Commitinent  order 
— Quashing  of. — A  commitment  order  can  be 
quashed  only  on  a  point  of  law  under  s.  215 
of  the  Code,  such  as  want  of  territorial  juris- 
diction in  the  committing  Magistrate.  But 
the  commitment  would  be  valid  unless  a 
failure  of  justice  had  been  in  fact  caused  by 
such  commitment  (s.  537).  A  commitment  order 
cannot  be  quashed  merely  on  the  ground  that 
the  evidence  was  doubtful.  The  proper  course 
would  be  for  the  District  Magistrate  in  such  a 
case  to  instruct  the  Public  Prosecutor  to  with- 
draw under  s.  494,  Crim.  Pro.  Code.  KING- 
Emperor  v.  Nga  Taung  Thu,  7  Bur.  L.T. 
26  =  23  Ind.  Cas.  478  =  15  Cr.  L.J.  270. 
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S.  216  (  =  1832,  8.  216  ;  1872,  SB.  358,  359  ; 

1861,  ss.  227,  228). 

See  Commitment  to  Sessions  Court. 

(2216)— S.  216  {  =  Crim.  Pro.  Code.  1872, 
s.  359) — Refusal  to  summon  defence  witnesses. — 
The  ouly  ground  on  which  a  Magistrate  may 
refuse  to  summon  a  witness  for  the  defence, 
under  s.  359  (s-  216),  is  when  he  thinks  that 
the  witness  has  been  included  in  the  list  for 
purposes  of  vexatiou  and  delay.  He  will  not  be 
justified  in  refusing  to  summon  such  witness, 
merely  on  the  ground  that  his  testimony 
would  not  be  material  or  reliable.  In  re 
MARNAGI  Reddi,  2  Weir  263. 

(2217)— S.  216  {  =  Crim.  Pro.  Code,  1872, 
s.  359)  — Rsfuszl  to  re-summon  a  witness  on  fail- 
tire  to  attend. — Where  a  witness  cited  on  be- 
half of  the  accused  was  summoned  to  attend  on 
the  day  fixed  for  the  hearing  of  the  case,  and 
owing  to  some  delay  in  the  service  of  the 
summons,  the  witness  did  not  attend,  the 
Magisfrite  was  bauad  to  make  a  further 
attempt  to  secure  the  attendance  of  the  absent 
witness,  and  the  provisions  of  s.  359  were  not 
applicable  to  the  case.  EMPRESS  OF  INDIA 
V.  RUKN-UDDIN,  4  A.  53  =  A.W.N.  1881,  102. 

(2218)— S.  216  {  =  Crim.  Pro.  Code,  1872, 
s.  359) — Constr7iction. — The  meaning  of  s.  359 
of  the  Crim.  Pro.  Code,  1872,  is  that,  if,  among 
the  parsons  named  by  the  accused  as  witnesses, 
the  Magistrate  considers  that  any  particular 
witness  is  included  for  the  purpose  of  vexation 
and  delay,  he  is  to  exercise  his  judgment  and 
enquire  whether  such  witness  is  material.  It 
does  not  at  all  enable  a  Magistrate  to  enquire, 
generally,  into  what  the  defence  of  the 
accused  is  to  be  and  to  consider  whether  he  is 
absolutely  to  abstain  from  summoning  the 
whole  of  the  witnesses  cited  by  the  accused. 
EMPRESS  V,  RaJCOOMAR  SINGH,  3  C.  573  = 
IC.L.R.  352. 

(2219)— S.  216  {  =  Crim.  Pro.  Code,  1872, 
s.  359) —  Refusal  to  summon  witnesses.  —  A 
Magistrate  is  not  at  liberty  to  refuse  to 
summon  the  witnesses  tendered  by  the  accused, 
except  on  the  grounds  specified  in  s.  .959  of  the 
Code.  The  fact  that  the  accused  stated  that  he 
did  not  wish  to  examine  the  witnesses,  whom  he 
now  tendered,  at  the  close  of  the  case,  is  no 
reason  for  refusmg  to  summon  them  to  meet 
fresh  evidence  taken  by  the  Magistrate,  after 
hearing  the  arguments  on  behalf  of  the  defence. 
In  the  matter  of  Deela  Mahton,  8  C.L.R.  70. 

(2220)— S.  216— See  WITNESS  —  SUMMONS 
TO  WITNESSES,  6  C.  714. 

(2221)— S.  216,  proviso  II— See  MAGISTRATE, 

Jurisdiction  of— General  jurisdiction, 
2  Weir  263  =  6  M.H  C.  App.  9. 

(2222)— Ss.  216,  291.  540 -See  WITNESS- 
SUMMONS  TO  WITNESSES,  8  A.  668, 

(2223)  —  Ss.    216,    429— See     WITNESS  — 
Summons  to  witnesses,  19  M.  375  =  2  Weir 
'  680  =  6  M.L.J.  195. 
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S.  217  (  =  1882,  B.  217  ;  1872,  s.  360  ;  1861, 

s.  232). 

See  Commitment  to  Sessions  Court. 

(2224) — S.  217— Plea  of  guilty,  hoiv  construed 
— Case  of  murder — Penal  Code,  ss.  ^02,  307.— 
Iq  Burma  where  there  is,  as  a  general  rule, 
profound  popular  ignorance  of  law,  it  is  neces- 
sary to  accept  a  plea  of  guilty,  particularly 
in  a  capital  case,  with  extreme  caution. 
A  Burman  has  usually  no  clear  perception  of 
the  distinction  between  killing  which  amounts 
to  murder  and  killing  which  is  only  culpable 
homicide  not  amounting  to  murder.  NGA  SAN 
Daikv.  Qdeen-Empbess,  U.B.R.  1897—1901, 
Vol.  I,  78.  (U.B.R.  1897—1901,  Vol.  I,  76.  R.) 

(2225)— S.  211— See  WITNESS—  SUMMONS 
TO  WITNESSES,  A.W.N.  1883,  37. 

S.  219  (  =  1882,  8.  219;  1872,  B.  357,  para.  2). 

(2226)  —  S.  219  —  See  WITNESS  —  MIS- 
CELLANEOUS CASES,  14  A.  212  =  A. W.N.  Ib92, 
63. 

S.  221  (  =  1882,  8.  221 ;  1872,  s.  «9 ;  1881, 

B.  234.) 

See  Charge, 

(2227) — S.  221— Previous  conviction,  proof  of, 
tvhen  necessary — Crim.  Pro.  Cede,  1872,  s.  439 
<  =  s.  2210/  theCodeof  1898).— Unless  a  Magis- 
trate considers  that  an  increased  sentence  should 
be  passed  on  an  accused  person,  under  a.  75, 
I.P  C,  it  is  not  necessary  to  specify  the  previous 
conviction,  under  s.  75,  in  the  charge.  If, 
although  a  Magistrate  does  not  think  it  neces- 
sary that  the  increased  punishment  provided 
by  8.  75  should  be  imposed,  he,  neverthe- 
less, desires  to  obtain  information  as  to  the 
antecedents  of  the  accused  to  determine  the 
duration  of  the  sentence  to  be  imposed  on  him, 
previous  conviction  may,  if  denied,  be  proved  m 
the  ordinary  manner.  HIGH  COURT  PROCEED- 
INGS, IITH  AUG.    1883,  No.  2655.  2  Weir  265. 

(22  28)— S.  221(  =  Crim.Pro.Gode,  1872,  s.  439) 
— Chirge  —Previous  conviction  —  Whipping.  — 
Where  the  previous  conviction  is  not  stated  in 
the  charge,  as  required  by  the  last  paragraph 
of  s.  439  (s.  221),  a  sentence  of  whipping  in 
addition  to  imprisonment  is  not  legal.  HIGH 
COURT  Proceedings,  3rd  Feb.  1874, 
No.  218,  2  Weir  265. 

(2229)— S.  221  (=s.  439  of  the  Code  of  1872) 
— Charge  of  previous  conviction.  —  Where  a 
person  is  charged  with  previous  convictions,  it 
is  not  sufficient  to  state  that  the  accused  is  an 
"old  oiiender,"  as  that  does  not  sufficiently 
bring  home  to  the  accused  person  the  parti- 
cular ofience  or  class  of  oSences  which  renders 
him  liable  to  a  mora  severe  sentence  than 
would  otherwise  be  imposed.  In  re  YIPPAKa. 
Daligadu,  2  Weir  266. 

(2230)  — S.  22l'  (  =  Crim.  Pro.  Code,  1872, 
s.  i^9— Liability  to  lohipping — Grounds  of 
liabilily  to  be  stated  both  in  charge  and  judgment, 
— When  an   accused    person   is    liable    to    be 
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punished  under  the  Whipping  Act,  the  charge 
must  state  the  liability,  and  the  judgment 
should  set  out  the  ground  of  the  liability  to 
punishment  under  the  Act,  when  that  punish- 
ment is  imposed.  BADIYA  v.  QUEEN,  5  M.  158. 

(2231)— S.  221  (  =  Crim.  Pro  Code,  1872, 
s.  439). — Where  a  previous  conviction  is  admit- 
ted by  an  accused,  no  more  proof  under  s.  221 
of  the  Code  is  necessary.  POLICE  v.  MahBIB, 
Colm.  Dig.  Cr.  42  of  1876. 

(2232)— S.  221  (  =  Crim.  Pro.  Code,  1872, 
s.  439)  —  Charge  —  Conviction  for  another 
offence,  after  framing  charge— Insertion  in  the 
charge, — 8.  439  makes  no  provision  for  inserting 
in  the  charge,  after  it  has  been  framed,  a  con- 
viction obtained  after  that  charge  was  framed. 
Empress  v.  Sultani,  21  P.R.  1879,  Cr. 

(2233)— S.  221— Magistrates  should  be  careful 
to  follow  the  language  of  the  Penal  Code  in 
drawing  up  charges. — Forms  of  guidance  are 
given  in  sch.  V  of  Crim.  Pro.  Code,  1898. 
Queen-Empress  v.  Nga  Kyaw,  U.B.R, 
1892—1896,  Yol.  I.  32, 

(2234)— 8.  221— See  ACT  VI  OF  18G4.  L,B,R. 
1872-1892,  837. 

(2235)— 8.  221—  See  EVIDENCE  —  CHA- 
RACTER EVIDENCE,  L.B.R.   1893—1900,  352. 

(2236)-S.  221—  Sae  PREVIOUS  CONVIC- 
TION, A.W.N.  1883,  110. 

(2236-a)  S.  221— See  NOS.  4742,  4895,  infra. 

(223fi-6)— Ch.  XIX,  s.  221— See  SECURITY 
FOR  GOOD  BEHAVIOUR,  4  M.H.C.  App,   22. 

(2237) -Si.  221,  222,  223,  225,  227,  232,  233, 
234  and  439— See  PENAL  CODE,  ss.  147,  332, 
38  P.W.R.  1907,  Cr. 

(2238) -Ss.  221.  222,  223,  225.  537— See 
PENAL  CODE,  8.  124-A,  5  M.L.T.  393  =  32  M. 
384  =  9  Cr,L,J.  456  =  2  Ind.  Cas.  33. 

(2239) -S3.  221,  222,  223,  842-See  Penal 
Code,  ss.  464,  465,  467,  17  C.W.N.  354  =  18 
Ind.  Cas.  881  =  14  Cr.  L.J.  129, 

(2240)— Ss.  221,  222,  238  —  See  PENAL 
Code,  ss.  34,  147,  149,  325,  16  C.W.N.  1077 
=  15  Ind.  Cas.  646=13  Cr.  L.J.  502. 

(2241)— Ss.  22L  535,  531— Previous  convic- 
tion intended  to  affect  punisliment — Form  of 
charge — Omission  to  set  out  previous  conviction 
hi  due  form — Effect.—  Under  s  221,  Crim.  Pro, 
Code,  if  the  accused  has  been  previously  con- 
victed of  an  ofience,  and  it  is  intended  to  prove 
such  previous  conviction  for  the  purpose  of 
afiecting  the  punishment  which  the  Court  is 
competent  to  award,  the  fact,  date  and  place 
of  the  previous  conviction  should  be  stated  in 
the  charge.  Mere  omission  to  set  out  the 
previous  conviction  is  not  sufficient  reason  for 
interfering  in  appeal  or  revision  with  the 
sentence  passed,  unless  there  has  been  a  failure 
of  justice  caused  by  the  omission,  (Seess.  535, 
537,  Crim.  Pro,  Code),  Inre  ABBULU,  7  M.L.T. 
77. 

(2242)— Ss.  221  (7).  342,  412  and  511— Iden- 
tity   of   accused    hoiv  provable —  Questioning-, 
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accused  regarding  previous  conviction — Scope 
of  s,  342,  not  intended  merely  for  benefit  of 
accused — Powers  of  appellate  Court  regarding 
plea  of  guilty  of  being  previous  convict. — That 
a  person  of  the  same  caste,  bearing  the  same 
name  as  the  accused,  and  having  a  father  of 
the  same  name  as  the  accused's  father,  should 
have  been  convicted  in  the  same  Court  or  the 
same  district  v?here  the  accused  is  under  trial, 
are  "circumstances  appearicg  in  evidence 
against  the  accused,"  and  he  may  be  rightly 
questioned  about  them.  S.  511,  Crim.  Pro. 
Code,  does  not  require  identity  to  be  proved 
by  calling  witnesses  or  in  any  particular  way. 
It  is  not  necessary  that  identity  should  be  con- 
clusively established  before  the  accused  is  ques- 
tioned. If  it  were  so  necessary,  the  question- 
ing would  be  superfluous.  The  moment  there 
is  some  evidence  of  identity,  the  accused  may 
be  asked  to  explain  it.  It  has  repeatedly  been 
laid  down  by  the  various  High  Courts  th»t  the 
examination  of  an  accused  under  s.  342,  Crim. 
Pro.  Code,  should  be  strictly  limited  to  the  pur- 
pose of  enabling  him  to  explain  any  circum- 
stance appearing  in  the  evidence  against  him, 
and  that  the  Magistrate  has  no  right  to  attempt 
to  elicit  damaging  or  incriminatory  admissions, 
as  to  which  no  previous  evidence  is  on  the 
record.  Admissions  improperly  obtained  should 
be  excluded.  But  s.  342  is  not  intended  merely 
for  the  benefit  of  the  accused.  It  is  part  of  a  sys- 
tem for  leading  the  Court  to  discover  the  truth  ; 
and  it  constantly  happens  that  the  accused's  ex- 
planation, or  his  failure  to  explain,  is  the  most 
incriminating  circumstance  against  him.  The 
result  of  the  examination  may  be  beneficial, 
but  it  may  equally  be  injurious,  to  him.  The 
principle  involved  is  that  contained  in  the 
judicial  maxim,  audi  alteram  partem  ;  and  the 
section  does  not  require  that  the  accused  should 
be  heard  only  on  what  is  prima  facie  proved 
against  him,  but  on  every  circumstance  op^^ear- 
ing  in  evidence  against  him.  Where  a  charge 
has  been  framed  against  an  accused  person 
under  s.  221  (7),  Crim.  Pro.  Code,  and  such 
person  has  pleaded'guilty  to  the  charge  that 
he  is  a  previous  convict,  the  appellate  Court, 
under  s.  412  ofthe  Code,  is  precluded  from 
opening  the  question  whether  the  accused  is 
a  previous  convict.  EMPEROR  v.  KISSAX 
YESSU,  iN.L.R.  163  =  9  Or.  L,J.  56.  [B.,90r. 
L.J.  97  =  4N.L.R.  177.] 

S.   222,    para.   1    (  =  1882,    8.222;   1872, 

s,  iiO),  and  para.  2,  new. 

See  Charge. 

See  JOINDER  OF  CHARGES. 

See  JOINT  Trial. 

(2243) — S.  222 — Joinder  of  more  than  three 
charges. — A  charge  of  cheating  relating  to  the 
sum  total  of  different  items,  about  twenty-six 
in  number,  said  to  have  been  taken  by  the 
accused  on  false  repre^eatations  from  the  com- 
plainant, is  contrary  to  law.  Such  a  charge  is 
not  justified   under   s.    222,  Crim.  Pro.    Code. 

Rajakhan  v.  King-Emperor,  1  A.L.J.  599. 
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(2244)— iS,  222  (  =  s.  440,  Cede  of  1812)— Lia- 
bility to  whirping  under  s.  3  of  Act    VI  of  1864 

—  Chatge — Enhanced  punishments — Whipping, 
when  awardable  under  s.  3  of  Act  VI  of  1864, 
is  a  special  form  of  punishment  which  may  be 
given  in  addition  to  any  other  punishment  to 
which  an  accused  person  may  be  liable  under 
s.  75,  Penal  Code.  The  liability  to  whipping, 
as  an  additional  punishment  under  s.  3  of  Act  VI 
of  1864,  and  the  liability  to  enchanced  punish- 
ment, under  s.  75,  Penal  Code,  are  distinct  lia- 
bilities, and  either  or  both  liabilities  must  be 
set  out  in  the  charge,  according  as  they  arise 
or  not  in  the  circumstances  of  each  particular 
case.  HIGH  COURT  PROCEEDINGS,  21ST 
OCT.  1878,  No.  1737,  2  Weir  267. 

(2245)— S.  222— See  Nos.  1564,  2287,  2238, 
2239,  2240,  stipra. 

(2246)- Ss.  222,  223  (  =  ss.  222,  223  cf  the 
Code  of  1882) — Duty  of  committing  Magistrate, 
— A  committing  Magistrate  is  bound  under 
ss.  222,  223  to  insert  in  the  heads  of  charges 
sufficient  particulars  of  time,  place,  person  and 
circumstances  as  would  give  each  of  the  accused 
notice  of  the  matter  with  which  he  is  charged. 
QUEEN-EMPRESS  v.  FAKIRAPA,  15  B.  491. 
[B.,  16  B.  414,  29  B.  449  =  7  Bom.  L  R.  527  = 
2  Cr.  L.J.  480,  28  C.  104,  31  C.  1053,  25  M.  61, 
P.C.  =3  Bom.  L.R.  540  =  5  C.W.N.  866  =  28  LA. 
257  =  11  M.L.J.  233  =  8  Sar.  P.G.J.  160,  33 
M.  502  =  11  Or.  L.J.  258  =  5  Ind.  Cas.  847  =  20 
M.L  J.  220  =  7  M.L  T.  299  =  1910  M.W.N.  265, 
11  A.L.J.  188  =  14  Cr.L.J.  116  =  18  Ind.  tCas. 
676,  14  Bur.  L.R.  242  =  8  Cr.  L,J.  497  =  4L.B. 
R.  294,  4  Cr.L.J.  420  =  2  N.L-R.  147,  8  Cr.L.J. 
191  =  1  S.L.R.  73.  Cr,,  10  M.L.J.  147,  F.B., 
83P.L.R.  1901,  Rat.  Uu.  Cr.  Caa.  659,  664.] 

(2247)— Ss.  222,  223— Charge  defective— Sfe 
CHARGE- GENERAL,  12  Cr.  L.J.  483  =  12  Ind. 
Cas.  91  =  23  P.W.R.  1911. 

(2248)— Ss.  222,  233,  234,  235,  236,  239,  403 

—  Criminal  breach  of  trust  —  Trtal  for  — 
Acquittal — Subseqiient  trial  for  another  Hem — 
Offence  committed  during  same  period — No  bar 
to  trial — Exceptions  to  rule  iyi  s.  233 — Nature 
of  exceptions  in  ss.  222,  234. — K  was  tried  foe 
the  offence  of  criminal  breach  of  crust  in 
respect  of  Rs.  12  alleged  to  have  been  mis- 
appropriated during  a  certain  period,  and  was, 
after  trial,  acquitted.  K  was  subsequently 
charged  with  having  committed  the  same 
offence  in  respect  of  another  sum  of  Rs.  19 
during  the  same  period  and  was,  after  trial, 
convicted.  The  Sessions  Judge,  on  appeal, 
quashed  the  conviction  on  the  ground  of  the 
acquittal  of  the  accused  at  a  previous  trial. 
Held,  the  previous  acquittal  did  not  operate  as 
a  bar  to  the  institution  of  any  further  proceed- 
ings in  respect  of  any  fresh  items  covering  the 
same  period,  The  general  rule  is  that  contained 
in  s.  233,  Crim.  Pro.  Code,  viz.,  that  for  every 
distinct  ofi'ence  of  which  any  person  is  accused, 
there  shall  be  a  separate  charge,  and  every  such 
charge  shall  be  tried  separately.  To  that  rule 
there  are  several  exceptions  which  are  contained 
in  ss.  234,  235,  236  and  239.     S.  234  lays  down 
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that,  where  there  have  been  delaloationa  in 
respect  of  difierent  items,  in  the  course  of  twelve 
months,  then,  the  Court  can  try  a  person  in 
respect  of  three  offences  by  selecting  different 
items  combining  these  items  into  one  lump  sum 
and  making  the  selection  so  as  to  get  at  three 
sums  the  appropriation  of  each  coDstituting  an 
offence  by  itself.  S-  222  engrafts  another 
exception  upon  the  rule,  but  it  is  not  an  excep- 
tion of  the  same  kind  as  s.  234.  It  is  an 
exception  rather  to  another  general  rule,  viz., 
that  at  a  trial  for  an  offence  certain  particulars 
must  be  given  in  the  charge.  8.  222,  cl.  2, 
breach  modifies  that  rule  as  to  charges  of 
criminal  of  trust,  etc.,  but  does  not  restriot  in 
any  way  the  .scope  and  object  of  b.  2S4.  EM- 
PEROR V.  Kashinath  Bagaji  Sali,  9  M.L. 
T.  Suppl.  B.  17 

(2249)— Ss.  222,  23i~ Penal  Code,  s.  406— 
Criminal  breach  of  tru^t — More  than  three  acts 
committed  toilhin  one  year  charged  — Where  a 
person  was  charged  with  the  embezzlement  of 
the  sum  total  of  different  items,  all  alleged  to 
have  been  collected  by  him  within  a  period  of 
less  than  one  year,  and  the  charge  also  specified 
the  various  items  collected,  more  than  three  in 
number,  held,  that  the  charge  w-is  perfectly 
valid  and  did  not  come  under  the  provisions  of 
s-  234.  Emperor  v.  Gulzari  Lal.  24  A. 
254  =  A.'W.N.  1902,  M.  (25  M.  61  =  5  C.W.N. 
866,  D.)  IF  ,  27  A.  69  =  A.W.N.  1904,  165,  33 
A.  36  =  7  A.L.J.  897  =  11  Cr.L  J.  442  =  7  Ind. 
Cas.  186,  31  G.  928  =  8  CW.N.  897,  29  M.  553 
=  5  Cr.L. J.  133;  B.,  32  C.  1085  =  10  C.W.N. 
51.  6  Cr.L  J.  137  =  16  P.W.R.  1907,  Cr..] 

(2250) -Ss.  222,  23i— Charge  on  three cou7its, 
tivo  of  them  composed  of  three  minor  ite'^s  each. 
— Where  a  charge  of  criminal  misappropriation 
consisted  of  three  counts,  alleging  misappropria- 
tion on  three  different  occasions,  two  of  tho^e 
items  being  made  up  of  three  smaller  sums  of 
money  each,  held,  that  such  a  charge  was  a 
valid  charge  under  s.  234.  EMPEROR  v. 
ISHTIAQ  AHMAD,  27  A.  69  =  A.W.N.  1904.  165. 
(24  A.  254,  F.)  [F.,33  A.  36  =  7  A.L.J.  897  =  11 
Cr.L.J.  442  =  7  Ind.  Cas.  186,  29  M.  558  =  5  Cr. 
L  J.133;  B.,  32  C.  1085  =  10  C.W.N.  51.] 

(2251)— Ss.  222,  234  and  235— Joinder  of 
charges— Criminal  misappropration  extending 
over  two  years. — The  accused  was  charged  with, 
and  tried  at  one  trial  for,  criminal  misappro- 
priation, consisting  of  as  series  of  acts  extending 
over  a  period  of  two  years.  Held,  that  the 
joinder  of  charges  was  illegal.  In  this  case, 
such  illegality  was  held  to  be  fatal  to  the 
conviction  and  the  accused  was  acquitted. 
Dhanjibhoy  v.  Kaim  Khan,  14  PR.  1903, 
Cr.  =  64  P.L.R.  1905.     (25  M.  61.  P.O.,  F.) 

(2252)— Ss.  222,  234,  239  —  Charges,  mis- 
joinder of — Criminal  misappropriation  or  breach 
of  trust,  charge  how  to  be  framed  where  several 
persons  are  implicated— Joint  charge,  illegality 
of. — Where,  in  a  case,  more  than  one  person 
were  jointly  charged  with  the  offence  of 
criminal  breach  of  trust  under  s.  408,  I.P.C, 
with  respect  to  a  sum  of  money.  Held,  that 
:4here  was  a  misjoinder  of  charges  in  the  case. 
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The  wording  of  s.  222,  Crim.  Pro.  Code,  refers 
to  a  single  accused  ;  and  it  must  be  so  beciuse 
it  is  impossible  to  hold  that  two  persons  can  be 
guilty  of  misappropriation  of  the  same  parcel 
of  money.  S.  239  therefore  has  no  application 
to  such  a  case.  When  two  persons  are  implicated 
in  a  case  of  criminal  misappropriation  or  breach 
of  trust  with  respect  to  a  certain  sum  of 
money,  the  charges  against  them  must  be  of 
misappropriation  in  one  case  and  of  abetment 
in  the  other.  It  is  also  open  to  the  Court  to 
frame  the  charges  against  each  of  them  in  the 
alternative,  ic,  of  misappropriation  or  of  abet- 
ment. GiRWAR  NARAIN  v.  KlNG-EMPEROR, 
16  C.W.N.  600  =  18  Ind.  Cas.  650  =  13  Cr.L.J. 
506. 

(225.3)— Ss.  222.  234,  439 -See  CRIMINAL 
Breach  OP  Trust,  16  P.W.R.  1907,  Cr.=6 
Cr.L  J.  137. 

(2254)— Ss.  222,  234  and  439— See  PENAL 
CODE.  ss.  406  and  408,  16  P.W.R.  1907,  Cr.= 
6  Cr.L.J.  137. 

(2255)— Ss.  222,  292,  ill— Acquittal— Appeal 
from — Appellate  Court  cannot  convict  accused  of 
an  offence  not  charged  in  the  grounds  of  appeal 
— Practice— Defence  ptUtinq  in  a  document 
during  cross-examination — Prosecutor^ s  right  to 
reply— Court  giving  guarantee  to  a  ivitness  to 
give  any  evidence  without  fear  of  consequences. — 
In  an  appeal  from  an  order  acquitting  a  person 
of  a  specific  offence,  the  Court  will  not  convict 
that  person  of  an  offence  entirely  different  from 
that  charged  agaiust  him  iu  the  grounds  of 
appeal.  (19  B.  51,  R.)  Where,  therefore,  the 
grounds  of  appeal  were  clearly  directed  against 
the  acquittal  of  the  respondent  upon  a  charge 
of  murder,  and  it  was  nowhere  suggested  that 
he  had  committed  an  offence  uuder  s.  201,  Penal 
Code,  the  Chief  Court  declined  to  convict  him 
of  the  Utter  offence.  In  the  course  of  the  cross- 
examination  of  a  prosecution  witness  in  Sessions 
trial,  the  witness  was  asked  whether  or  not  he 
was  indebted  to  the  accused,  and  upon  his 
denying  the  fact,  a  bond  alleged  to  have  been 
executed  by  the  witness  in  favour  of  the  accused, 
was  produced  by  the  Counsel  for  defence.  But 
the  witness  not  admitting  even  the  bond,  an 
expert  was  summoned,  at  the  instance  of  the 
defence,  to  give  his  opinion  as  to  the  thumb 
mark  on  the  deed.  The  Court  allowed  the 
expert  to  be  examined  as  a  prosecution  witness  : 
Held,  on  these  facts,  that  the  defence  had 
adduced  evidence  within  the  meaning  of  a,  292, 
Crim.  Pro.  Code,  and  that  the  prosecutor  was 
entitled  to  reply.  Obiter  : — The  mere  putting 
in  of  the  bond  to  impeach  the  credit  of  the 
witness  would  have  amounted  to  adducing  evi- 
dence by  the  defence  within  the  meaning  of 
s.  292,  Crim.  Pro.  Code.  While  it  is  unobjec- 
tionable on  the  part  of  the  presiding  Judge  of  a 
Court  to  caution  a  witness  to  speak  the  truth, 
it  is  wholly  wrong  to  tell  the  witness  that,  no 
matter  what  evidence  be  gives,  no  action  would 
be  taken  against  him.  There  is  no  warrant  in 
law  that  a  Court  might  give  a  "  guarantee  "  to 
a  witness  to  say  anything  he  likes,  true  or  falsoi 
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without  fear  of  consequences.  EMPEROR  v, 
Mahna  SINGH,  63  P.L.R.  1911  =  9  Ind.  Cas. 
136  =  12  Cr.L  J.  73. 

(2256)— S.  222  (1)  —  See  UNNATURAL 
OFFENCE,  6  A.  20a. 

(2257)— S.  222  (2)— Charge  for  total  item 
embezzled — Specific  items  proved  —  Joinder  of 
charges— Statute  —  Construction  of. — Where  a 
man  in  certain  capacity  is  entrusted  from  time 
to  time  with  various  sums  of  money  and  commits 
criminal  breach  of  trust  in  respect  thereto,  he 
may  be  charged  with  an  offence  with  respect  to 
the  gross  sum  embezzled,  and  it  is  not  neces- 
sary to  specify  the  particular  items  embezzled  or 
the  exact  date  on  which  they  were  soembizzled 
and  the  charge  so  framed  shall  be  deemed  to  be 
a  charge  of  one  offence,  provided  the  period 
within  which  such  embezzlement  has  taken 
place  is  not  more  than  one  year.  Where  the 
language  of  a  Statute  is  plain  and  unambiguous, 
a  Court  cannot  look  at  extraneous  matters  and 
read  other  language  into  the  Statute,  so  as  to 
give  it  a  meaning  which  the  Court  believes  the 
Legislature  intended  to  give.  KING-EMPEROR  v. 

Ibrahim  khan,  7  A.L  J.  897.  (24  a.  254,  F.) 

{2258)— Ss.  222,  sub-s.  (2),  233— Penal  Code, 
ss.  409,  477- A — Charge— Joinder  of  charges — 
Criminal  misappropriation  —  Three  different 
defalcations — Falsification  of  accounts,  different. 
— S.  222  of  the  Grim.  Pro.  Code  does  not  cover 
two  sets  of  offences,  any  number  of  which  may 
be  tried  together.  Subs.  (2)  of  the  section 
cannot  be  applied  to  s.  477-A  of  the  Penal  Code. 
8.  233  of  the  Crim.  Pro.  Code  must  be  strictly 
followed,  save  and  except  where  the  law  itself 
provides  an  exception.  A  joinder  of  three 
charges  under  s.  409,  Penal  Code,  aari  three 
charges  under  s.  4;77-A,  is  not  covered  by  any 
of  the  exceptions  provided  in  the  subseauent 
sections  of  the  Code.  (26  C.  560  =  3  C.W.N. 
412,  30  M.  328  =  5  Cr.L. J.  341  =  2  M.L.T.  177 
=  17M.LJ.  171,  Bel,)  A  series  of  alterations 
in  accounts  made  to  cover  a  defalcation  might 
all  be  charged  in  one  charge  under  the  provisions 
of  s.  477-A.  It  cannot  be  said  ihat  there  are 
three  distinct  offences  committed  by  an  accused 
person  merely  by  reason  of  the  fact  that  he 
makes  more  than  one  false  entry  to  cover  one 
defalcation.  But  a  series  of  false  entries  referring 
to  three  different  defalcations  cannot  be  taken 
in  the  same  trial,  although  three  defalcations  or 
a  whole  series  of  falsified  accounts  may  be  tried 
in  one  charge.  Therefore  a  joinder  of  three 
charges  under  s.  409,  Penal  Code,  and  three 
charges  under  s-  477A,  is  bad  and  fatal  to  the 
trial.  (25  M.  61,  P.C.  =  2S  LA.  257=5  C.WN. 
866  =  3  Bom.  L.R.  540  =  11  M  L.J.  233  =  2  Weir 
271,  F.)  Where  an  accused,  in  making  entries 
which  are  charged  against  him,  was  in  reality 
furthering  a  fraud  that  had  already  been  com- 
mitted, the  case  falls  within  the  purview  of 
s.  477-A.  But  it  is  safer  to  set  out  the  separate 
items  of  falsification  in  separate  charges. 
Raman  BeharyDas  v.  Emperor,  15  Cr.L  J. 
133  =  22  Ind.  Cas.  729  =  18  C.U.N.  1152  =  41  C. 
722.  (35  C.  450  =  12  C.W.N.  581  =  7  Cr.L. J. 
378,  F.) 
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(2259)— Ss.  222  (2).  23i— Criminal  bieach 
of  trust  of  gross  sum — Penal  Code,  s.  408.^- 
Where  a  charge  against  an  accused  person, 
which  resulted  in  his  conviction  under  s.  408, 
Penal  Code,  recited  that  the  accused  realised 
by  certain  rent  receipts,  23  in  number,  the 
sum  of  Rs.  103,  of  which  the  accused  misap- 
propriated the  sum  of  Rs,  67  within  the  period 
of  one  year,  held,  that  the  charge  came  within 
s.  222  (2),  Crim.  Pro.  Code,  and  was  properly 
framed.  Held,  also,  that,  by  specifying  the  rent 
receipts,  the  charge  went  beyond  what  was 
necessary,  and  was  to  that  extent  favourable  to 
the  accused,  because  it  gave  him  an  opportu- 
nity of  meeting  the  accusation  regarding  the  ^ 
misappropriation  of  a  gross  sum  of  Rs.  67- 
SAMIRUDDINSARKAR  V.  NIBARAN  CHANDRA 
Ghose,  31  C.  928  =  8  C.W.N.  807  =  1  Cr.L  J. 
791.  [F.,  33  A.  36  =  7  A.L.J.  897  =  11  Cr.  L.J. 
442  =  7  Ind.  Cas.  186,  32  C.  1085  =  10  CW.N. 
51.] 

(2260)— Ss.  222  (cl.  2),  234,  537— Criminal 
breach  of  trust— Gross  sum  specified  in  charge 
— Particulars  as  to  time — Defect  in  charge 
amounting  to  illegality— Whether  defect  can  be 
cured — Retrial  if  may  be  ordered  where  charge 
fails,  for  want  of  evidence — See  PENAL  CODE, 
s.  406,  17  CW.N.  479  =  14  Cr.  L.J.  219  =  19 
Ind.  Cas.  315. 

S.  223  (  =  1882,  8.  223  ;  1872,  8.  441). 

See  Charge. 

(2261)— S.  223— See  False  Evidence, 
1  L.B.R.  268. 

(2262)— S.  223— See  Nos.  2237,  2233,  2239, 
2246, 2247, supra. 

S.  225  (  =  1882.  8.  225). 

See  Charge. 

(2263)— S.  225— See  Nos.  2237,  2238,  supra. 

(2264)— Ss.  225,  232,  233,  537  (=Crim.  Pro. 
Code,  1882,  ss.  225,  232,  233,  531)—Alternative 
charges  of  contradictory  statements,  one  to  a 
public  servant,  another  on  oath  before  a  judicial 
officer— Penal  Cede,  ss.  182,  193.— Where  a 
person  was  charged  in  the  alternative  with 
having  made  two  contradictory  statements,  one 
to  a  public  servant,  and  another  contradicting 
the  first,  on  oath  before  a  Magistrate  of  the 
first  class,  and  was  convicted  in  the  alternative, 
either  under  s.  132,  or  under  s.  193,  I.P.C,  the 
Magistrate  being  unable  to  find  which  of  them 
was  false,  held,  that  the  charge  as  framed  was 
not  in  accordance  with  the  requirements  of 
s.  233,  nor  could  it  be  so  modified  as  to  be 
brought  into  the  shape  of  the  schedule  form, 
for,  upon  the  facts  alleged,  there  was  no  way 
of  charging  the  accused  with  one  distinct 
offence  on  the  ground  of  self-contradiction. 
He  could  not  be  successfully  charged  under 
8.  193,  I.P.C,  on  contradictory  statements, 
because  he  only  gave  one  deposition  in  which 
there  were  no  discrepancies  ;  and  similarily,  he 
could  not  be  charged  under  s  132,  I.P.C,  for 
he  only  once  gave  information    to    a    public 
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servact.  The  charge  was  bad  in  law,  being  an 
alternative  charge  in  a  form  forbidden  by  s.  '233. 
Eeld,  also,  that  ihe  accused,  having  regard  to 
SB.  225,  '232,  537,  Crim.  Pro.  Code,  should  be 
held  to  have  been  prejudiced  by  the  course 
adopted  and  that  the  conviction  should,  there- 
fore, be  set  aside.  QueEN-EMPRESS  v. 
KAMJI  Sajaba  Row,  lO  B.  124,  [F.,  Rat.  Un. 
Cr.  G.  336,  Rat.  Ua.  Cr.  C.  401,  Rat.  Un.  Cr.  0. 
508,  B.,  210.  955,  1  L.B.R.  101,  Rat.  Un. 
Cr.  C.  659,  15  Cr  L.J.  79-23  Ind.  Gas.  747=7 
8.L.R.  96,  28  B.  533  =  6  Bom.  L.R.  379.] 

(2265)— Ss.  225,    233,  234.   235,  236  and  237 
—Joinder    of    charges — Indian    Penal     Code, 
ss.  124-4   and   153-/1 — Publication  ni  sedition. 
— The  accused  was  convicted  oi    ofienoes  under 
ss.  124- A  and  153- A  of  the    Indian  Penal  Code, 
in  respect  of  each  of  two  articles  that  appeared 
in  his   newspaper.     The  Magistrate,  who  tried 
the  case,  had  framed  a  charge,  with  two  heads, 
one  bearing  on    each    article,    and    each  head 
mentioned  that    the    accused    was   punishable 
under  fs.  124-A  and    153-A  for   publishing  the 
article.     It  was    contended    on    behalf    of  the 
accused,  (1)  that    the   receipt  of   his  paper    by 
Government  servants  in  their  capacity  as  such 
servants  was  no    publication  ;    (2)  that  each  of 
the  oSences  ought   to  have  been  charged  sepa- 
rately ;   (3)    that,    from   the   articles,  passages 
which    offended    against    s.    124-A  and  those 
against  s.  153- A  ought  to  have  been  distinctly 
pointed  out  in  separate  charges  ;    and  (4)  that 
the  trial  of  four  ofiences  at  one  trial  was  illegal. 
Held,   that  it  is    a  sufficient  publication    if  a 
newspaper,  containing  a  seditious   article,  biis 
been  received  by  a  Government   servant ;    that 
tho  accused  had  distinct   notice   of  the  charges 
he  had  to    answer,    and   the    informal    mode, 
if  any,  in  which  the  charges    were  drawn   up, 
was  cured  by  s.  225  ofthe  Crim.  Pro.  Coda  ;  (3) 
that,  as  eacb    of   the    two   articles  taken    as  a 
whole  brought    the  act  of   the   accused  within 
each  of  the   ss.  124-A  and   153-A,  no  specifiC'i- 
tion  of  particular   passages    was   necessary  ;  (4) 
that,  as  a  charge  under  s.    124-A    in    respect  of 
one  article  could  have  been  legally  joined  with 
a  charge  under  s.  124-A  in  respect  of  the  other 
article,  and  as  the  accused  could  have  been  con 
victed    under   s.    153-A  by    the  application  of 
ss.  236   and  237  of  the  Crim.  Pro.  Code,    even 
though  s.  153  A  was  not  the   subject-matter  of 
the  charge,  the  addition  of  s.  153-A  in  the  charge 
was  not  illegal.  Per  Chandavarkar,  J. — There 
is  nothing  in  the  Crim,  Pro.  Code  which  directs 
that,  where  an  accused  person  is  alleged  to  have 
done  two  or  more  acts,  each   of  which  may  fall 
within  the  definition  of  an  ofience  under  one  or 
another  section   of  the  Penal  Code,  the  Eection 
or  sections  in  either  case  being  the   same,  the 
joinder  of  the   charges  under  those   sections  is 
illegal.   Substantially,  the  acts  amount  in  such 
a  case  to   cSences  punishable   under   the  same 
sections  of  the  Penal  Code  and,  therefore,  they 
are  oSeuces  of  the  same   kind.     Per    Heaton, 
J. — 8.    234,   Crim.    Pro.  Code,  does    not  say 
that,  at  the  most,  a  trial    must  be   limited  to 
three   charges  ;   it  says  it  must  be   limited  to 
three  offeDces  and  that  the  oSences  must  be  of 
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the  same  kind.  The  "  oSence  "  as  defined  by  the 
Code  itself,  is  the  act  or  omission  made  punish- 
able. Publication  of  two  seditious  articles  on 
different  dates  amounts  to  two  oiiences,  and 
these  are  punishable  under  the  same  sections 
of  the  Penal  Code,  and  are  ofiences  of  the  same 
kind.  The  word  "section"  in  the  second 
clause  of  s.  234  is  not  invariably  to  be  read  as 
singular.  It  is  not  the  intention  of  tho  Cnm. 
Pro.  Code,  either  expressed  or  implied,  to 
exclude  from  the  operation  of  s.  234  an  offence, 
because  it  is  made  the  subject  of  more  than 
one  charge  EMPEROR  v.  TKIBHUVAN  DAS 
PURSHOTTAMDAS  MANGROLE  VaLA,  10  Bom. 

L  R.  801  =  8  Cr.  L  J.  272  =  1  Ind.  Cas.  641  =  33 
B.  77.  [R.,33B.  221  =  10  Bom. L  R.  973  =  9 
Cr.L.J.  226  =  4  M  L.T.  450,  9  Cr.L.J.  140=19 
M.L.J.  81  =  5  M.L.T.  24,  1  Ind.  Cas.  42.] 

(2266)— Ss.  225,  298  (2)— See  CHARGE  TO 
Jury— General,  22  C.  276. 

(2267)— Ss.    225,  298    (2)— See   CHARGE  TO 

JURY— Misdirection,  4  C.W.N.  196. 
S.  226  (  =  1882,  8.  226). 

See  CHARGE. 

(2268)— S.  226 -See  No.  521,  supra, 

(2269)— Ss.  226,  227  (  =  ss.  226,  227  of  1882) 
— Power  ol  Sessions  Judge  to  withdraw  a  charge, 
— The  Sessions  Court  is  not  precluded  from 
withdrawing  a  charge  framed  by  itself  at  the 
commencement  of  the  trial  and  which  it 
contiders  to  have  been  an  improper  charge. 
The  word  ''alter"  in  3.  227,  Crim.  Pro.  Code, 
must  be  taken  to  include  "  withdraw. " 
DWARKA  LAL  v.  MaHEDEO  RAI,  12  A.  351  = 
A.W.N,  1890,  178.  [B,,  10  Bom.L.R.  848,  10 
C.P.L.R.  13,  Cr,] 

(2270)— Ss,  226,  227  {^Crim.  Pro.  Code, 
1882,  5s.  226,  227)— Tl^ord  "alter"  in  s.  221 
explained.— Per  Sargent,  C.J.,  and  Bayley, 
J. — Although  the  word  "alter,"  ins.  227,  is 
taken  in  the  same  sense  as  it  is  used  in  s.  226 
as  including  "  addition  ",  the  addition  must  be 
one  to  some  specific  charge  in  the  nature  of  sa 
alteration,  and  not  the  addition  of  a  new  charge. 
Per  Scott,  J.— The  word  "alter"  in  s.  227 
must  be  taken  to  be  equivalent  to  the  words 
"  add  to  or  otherwise  alter  "  as  used  in  s.  226. 
Therefore,  the  addition  of  a  new  head  of  charge 
is  an  "alteration"  within  the  meaning  of  the 
section.  Prejudice  to  the  prisoner  is  the  only 
test  of  admissibility  or  rejection  of  proposed 
amendments  to  a  charge.  Queen-EMPRESS 
v.  APPA  SUBHANA  MENDRE,  8  B.  200. 

(2271)— Ss.  226,  227— See  SESSIONS  JUDGE, 

Jurisdiction  op,  82  C.  is2  =  8  c.w»N.  784. 

(2272)— Ss.  226  to  231  {  =  Crim.  Pro.  Code, 
1882,  ss.  226  to  231)— Term  "  Charge  "  and 
"  without. charge''  explained. — Per  Sargent,  C.J. 
and  Bayley,  J. — The  word  "charge"  in  the 
Crim.  Pro.  Code,  is  generally  used  as  the 
statement  of  a  specific  offence  and  not  as  the 
aggregate  of  all  the  separate  offences  for  which 
the  prisoner  is  being  tried.     There  is  nothing  ia 
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the  Code  to  justify  the  term  "charge  "  having 
a  difierent  meaning  given  to  it  in  ss.  226,  'i27, 
from  what  it  has  throughout  the  other  sections 
of  the  Code.  Per  Scott,  J, — The  word  "charge  " 
is  used  in  the  Code  both  as  indicating  the 
whole  series  of  counts  or  heads  of  charges,  and, 
also,  as  indicating  a  charge  of  a  specific  ofience. 
In  s.  227,  it  is  used  in  the  former  sense.  The 
words  "without  a  charge"  in  s.  226  will 
properly  apply  not  only  to  a  case  in  which 
there  is  "  no  charge  at  all  "  but  also  to  the  case 
in  which  there  is  no  "  charge  "  in  respect  of  such 
offence  as  the  Sessions  Judge  or  Clerk  of  the 
Crown  may  think  the  prisoner  ought  to  be  tried 
for.  Queen-Empress  v.  appa  Subhana 
Mendre,  8  B,  200.  TDiss.,  9  A.  525,  12  A. 
55],  16  B.  414,  10  C.P.L.R.  13,  Or.;  R.,  3  L. 
B.R.  75.] 

(2273)— S3.  226,  236,  237,  537— See  SESSIONS 
Judge,  Jurisdiction  of,  8  A.  665=  A.W.N. 
1886,  254. 

S.  227  (  =  1882,  8.  227  ;  18/2,  sa.  4M.  M5  ; 

1861,  a.  2il). 

See  CHARGE. 

(2274)— S.  227  {  =  Crim.  Pro.  Code,  1882, 
s.  227) — Addition  of  charge  at  Sessions  trial. — 
The  Court  has  power  under  s.  227,  to  add  a 
fresh  charge  upon  which  the  accused  has  not 
been  committed  for  trial.  QUEEN-EMPRESS 
V.  GORDON,  9  A.  325  =  A.W.N.  1887.  155.  [R., 
10  C.P.L.R.  13.] 

(2275)— S.  227  (  =  Cnm.  Pro.  Code,  1882, 
S.227)—"  Return  of  verdict." — Term  explain- 
ed.— The  words  "  return  of  verdict  "  in  s.  227 
mean  the  return  of  the  fiaal  verdict  which  the 
Judge  is  bound  to  record.  Queen-Empress 
V.  APPA  SUBHANA  MENDRE,  8  B.  200,  [Diss.. 
9  A.  525,  12  A.  551,  16  B.  414,  10  C.P.L.R.  13; 
B.,  3L.B.R.  75.] 

(2276)— S.  227  (  =  s.  445,  Crim.  Pro.  Code, 
1872) — Amendment  of  charge. — S.  445  provides 
only  for  amendments  and  alteration  of  the 
charge  in  those  statement  of  facts  which  affect 
the  liability  of  an  accused  person  to  punish- 
ment ;  and  not  to  a  statement  of  fact  which 
merely  affects  the  amount  of  punishment  which 
may  be  inflicted,  if  such  liability  is  proved. 
Empress  v.  sultani,  21  P.R.  1879,  Cr. 

(2277)— S.  221— Cancelling  of  charge  under 
one  section  and  substitution  of  another  when  not 
warranted  by  law. — Where,  after  the  complain- 
ant was  examined  and  after  hearing  argument, 
the  Magistrate  held  that  the  charge  which  was 
originally  framed  against  the  accused  could  not 
stand  and  so  canoolled  the  charge  and  substi- 
tuted another  under  a  different  section,  held 
that  the  Magistrate's  action  in  cancelling  the 
charge  under  one  section  and  substituting  a 
charge  under  another  section  was  a  procedure 
not  warranted  by  s.  227,  Grim.  Pro.  Cole.  NGA 

O  V.  Queen-Empress,  U.B.R.  1897—1901, 
Vol.  I,  64. 

(22781-8.  227— See  ACT   I   OF   1849,    s.   9, 
M.H.C,  App.  13. 
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(2279)— 8.  227— Amendment  of  charge  by 
Sessions  Judge  before  hearing  evidence — See 
Penal  Code.  ss.  392,  411,  395,  16  C.W  N. 
238  =  13  Ind,  Gas,  783  =  13  Cr.  L-J.  127. 

(2280)— 8.  227— See  Nos.  1614,  2203,  2237, 
2269,  2270.  2271,  2272,  supra  and  3164,  infra. 

(2281)— S3.  227,  228,  199,  238— See  CHARGE 
—  ADDITION  OF  CHARGE,  9  Bom.  L.R.  148 
=  5  Or.  L.J.  164  =  31  B,  218. 

(2282)~S3.  227, '228,  229-See  CHARGE- 
GENERAL,  6  C.W.N.  72. 

(2283)— Ss.  227.  233,  234,  537— Charge  of 
more  than  three  offences  at  one  trial — Striking 
out  offences  so  as  to  reduce  them  to  three. — Where 
a  person  is  charged  with,  and  tried  for,  four 
offences  committed  in  tbe  same  year,  it  is  not 
open  to  a  Magistrate,  purporting  to  act  under 
5.  227,  to  strike  out  one  of  the  charges,  and 
convict  the  accused  on  the  remaining  three.  The 
words  of  s.  227  may  be  wide  enough  to  warrant 
a  Court  in  altering  a  charge,  by  striking  out 
one  of  the  charges,  at  any  time  before  judg- 
ment ;  but  the  section  does  not  seem  to  warrant 
the  .striking  out  of  a  charge,  for  the  purposes  of 
curing  an  illegality,  which  had  already  been 
committed.  Disobedience  to  an  express  provi- 
sion as  to  a  mode  of  trial  cannot  be  regarded  as 
a  mere  irregularity,  within  the  meaning  of 
s.  537.  P.  MANAVALA  CHETTY  v.  EMPEROB, 
1  M  L.T.  409  =  29  M.  569  =  5  Cr.  L  J.  94. 

(2284)— Ss.  227,  237  (  =Crim.  Pro.  Code,  Act 
X  of  1882,  ss.  227,  237)— Penal  Code,  ss.  411, 
380.— S.  237  of  the  Cnm.  Pro.  Code,  does  not 
imply  that  a  person  charged  under  s.  411  of  the 
Penal  Code  may,  without  altering  the  charge, 
be  convicted  under  s.  380  of  the  Penal  Code. 
The  proper  course  is  to  alter  the  charge  under 
s.  227  of  the  Crim.  Pro.  Code.  EMPRESS  v. 
Karim  Bakhsh,  A.W.N.  1888,  116. 

(2285)— Ss.  227,  537— Charge— Addition  of 
a  further  charge  by  Sessions  Judge  as  to  offence 
committed  independent  of  the  charge  on  which 
committal  is  based — Illegaiity — Dying  declara- 
tion—Acquittal— Appeal  by  Government— Evi- 
dence of  witnesses  disbelieved  as  against  some 
accused  not  to  be  believed  as  regards  the  other 
co-accused  —  Re-trial  refused  when  evidence 
untrus'.worthy  and  discrepant — Penal  Code, 
ss.  302,  324  and  326.— Pour  persons  J..  S.S.D., 
and  S.N.,  were  charged  with  the  murder  of  one 
J.M.  Of  these  J,  was  discharged  by  the  com- 
mitting Magistrate,  and  the  rest  committed  to 
the  Sessions  for  an  offence  under  s.  302,  I, P.O. 
In  the  Sissiona  Judge's  cpinon,  the  whole  of 
the  prosacution  evidence  was  untrustworthy 
and  materially  discrepant.  He  accordingly 
acquitted  aU  three  accused  of  the  murder  of 
J.M.,  but  convicted  S.D.,  on  the  charge  under 
s.  326,  Penal  Code,  added  by  himself  during 
the  course  of  the  trial,  of  having  caused 
grievous  hart  by  means  of  a  stabbing  instru- 
ment to  another  person  A.,  and  sentenced  him 
to  transportation.  But  8.D.,  had  not  beea 
committed  for  causing  injury  to  A.  In  a  note, 
subsequently     added    to    his    judgment,     tbe 
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Sessions  Judge  observed  that  the  injury  did  not 
amount  to  grievous  hurt  under  s.  32G,  Penal 
Code,  but  the  ofience  did  amount  to  one  under 
s.  324,  Penal  Code,  for  which  he  inflicted  the 
maximum  punishment  awardable  under  s.  326, 
Penal  Code,  because  "  he  vyaa  certain  that  S.D. 
had  had  a  hand  in  the  killing  of  J.M."  Held, 
that  the  Sessions  Court  is  not  a  Court  o!  origi- 
nal jurisdiction,  and,  though  vested  with  large 
powers  for  amending  and  adding  to  charges, 
can  only  do  so  with  reference  to  the  immediate 
subject  of  the  prosecution  and  committal,  and 
not  with  regard  to  the  matter  not  covered  by 
the  indictment  ;  and,  therefore,  the  conviction 
of  S.D.  of  an  ofience  under  s.  326  alleged  to 
have  been  committed  on  A.  is  illegal  and  must 
be  set  aside  ;  the  addition  of  the  second  charge 
was  not  amere  irregularity  but  an  illegality  not 
covered  by  a.  537,  Crim.  Pro.  Code ;  the  evidance 
was  untrustworthy  and  materially  discrepant, 
on  which  it  was  not  proper  to  order  a  re-trial ; 
an  accused  should  not  be  convicted  on  thd 
strength  of  evidence,  which  is  disbelieved  so  far 
as  the  other  co-accused  are  concerned,  if  the 
ground  for  disbelieving  it  is  common  to  all  of 
them  ;  a  dying  declaration  inconsistent  with 
the  other  prosecution  evidence,  full  of  material 
contradictions  and  discrepancies,  is  as  valueless 
as  the  evidence  itself.  la  awarding  punish- 
ment, it  is  illegal  to  pay  any  regard  to  the 
ofience  of  which  an  accused  was  charged  but 
acquitted.  Shah  Din  v.  CROWN,  20  P.W  R. 
1903,  Cr.  =  4  Ind.  Cab.  993  =  11  Cr.  L.J.  131. 
(3-2  C.  26,  25  M.  61  (97),  i^.  ;  8  A.  666,  R.) 

S.  228  (  =  1882,  B.  228  ;  {872,  8.  HI  ;  1861, 

B.  245). 

See  Charge. 

(2286)— 8.  228— See  Nos.  2272.  2281,  2282, 
supra. 

(2287)— Ss.  228,  229.  231 -See  CONFESSION 

—Confessions  by  go  accused- Admissi- 
bility, 11  B.H.C.  278. 

S.  229  (  =  1882.  s.  229  ;  1872,  a.  M8  ;  1861, 

B.  246). 

See  Charge. 

(2288)— 3.  229— See  Nos.  2272,  2282,  2287, 
supra, 

(2289)— Ss.  229  and  537  {  =  Crim.  Pro.  Code, 
1882,  S3.  229,  531)— Addition  of  ntiu  chaige- — 
Where  a  new  charge  was  read  aloud  to  the  jury, 
but  was  not  specially  explained  to  the  prisoner 
and  he  was  not  called  upon  to  plead  to  that 
charge,  but  his  counsel,  on  being  asked,  did 
not  require  a  new  trial,  held,  that  the  accused 
was  not  prejudiced  by  the  addition  of  the  new 
charge,  and  the  omission  would  not  afiect  the 
trial.  Queen-Empress  v.  appa  Subhana 
Mendre,  8  B.  200,  [Diss.,  9  A.  525,  12  A. 
551,  16  B.  414,  10  C.P.L.E.  13,  Cr.,  R.,  3  L. 
B.n.  75  ] 

—  S.  230  (  =  1882,  8.  230 ;  1872,  a.  480). 

(2290)— S.  230'-See  Noj.  1825,  2272,  supra, 
lU 
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S.  231  (  =  1882,  8.  231  ;  1872,  s.  M9  ;  1861, 

B.  2i7). 

(2291)— 3.  231— See  Nos.  2272,  2287.  supra. 

S.  232  (  =  1882,  B,  232  ;  1872,  s-  451). 

See  Charge. 

(2292)  — S.  232  (  =  Crim.  Pro.  Code.  1882. 
s.  232)— Assessor's  list — Genilemen  oj  rank  and 
status— Refusal  to  act. — A  gentleman  of  con- 
siderable rank  and  status  should  not  be  placed 
on  the  list  of  assessors,  or,  if  put  upon  the  list, 
ought  not  to  be  summoned  to  serve  as  an  assess- 
or, unless  it  were  known  that  he  would  be 
willing  to  act  as  such.  In  the  matter  of  the 
petition  of  RAJA  BHUPINDAR  BahADUR 
SINGH.  A.W.N.  1897,   167. 

(2293)— S.  232— See  Nos.  2237.  2264,  supra 
and  3692,  infra, 

(2291)— Ss.  232  and  i'23— Conviction  in 
absence  of  charge— NeAU  trial,  power  of  appellate 
Court  to  order. — Where  the  accused  was  charged 
under  s.  471,  Penal  Code,  for  dishonestly  using 
a  forged  document,  but  was  convicted  eventually 
under  s.  500  for  defamation  contained  in  that 
document,  held,  that  the  Sessions  Judge,  to 
whom  the  case  went  up  on  appeal,  was  wrong 
to  order  a  re-trial  for  defamation,  if  he  thought 
it  was  necessary,  under  s.  423,  but  should  have 
ordered  it  under  s.  232.  gu^re.— Whether  an 
appellate  Court  has.  under  s.  423  (jti.  general 
powers  to  order  a  new  trial  ?  GOBINDA 
Pershad  Pandey  V-  G  L.  Garth,  28  C.  63  = 
5  C.W.N.  819. 

(2295)— S3.  232,  423— See  PENAL  CODE, 
ss.  147,  323  and  448,  30  C.  288. 

(2296)— Ss.  232  and  423  (6)— See  RE-TRIAL, 
7  C.W.N.  301. 

S.  233  (  =  1882,  8.  233  ;  1872,  s.  452). 

See  Charge. 

See  JOINDER  OF  CHARGES. 

See  Joint  Trial. 

(2297)— S.  233— Disitno^  offences  —  Offences 
under  ss.  411  and  489  (c),  I.P.C. — Separate 
trial. — Ofiences  undpr  ss.411  and  489(c),  Penal 
Code,  are  distinct  cfiences  and.  therefore,  can 
be  tried  separately.  Where  an  accused  was 
tried  by  a  Magistrate  and  convicted  under  a,  411, 
and  the  evidence  disclosed  also  the  commission 
of  an  ofience  under  s.  489  (c),  triable  exclusively 
by  a  Court  of  Sessions,  held,  that  the  con- 
viction under  s,  411  was  proper,  inasmuch  as 
the  ofianoes  under  ss.  411  and  489  (c).  Penal 
Code,  were  distinctly  and  separately  triable. 
MOHENDRO  NATH  DAS  GUPTA  V.  EMPEROR, 
29  C.  387  =  6  G.W.N.  550. 

(22981— S.  233— Distinct  offences— Joint  trial 
—I.P.C.  {Act  XLV  0/  1860),  s.  215— Actual 
thief— Restoration  of  property — Gratification — 
Charge, — The  accused  was    jointly    tried    and 
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convicted  of  theft  fs.  379, 1.P.C.),  and  of  receiv- 
ing gratification  for  restoring  the  property 
stolen  (s.  215,  I.P.C).  The  latter  offence,  it 
was  alleged,  was  committed  some  days  after 
the  former  :  Held,  (1)  that  the  trial  was  bad  ; 
(2)  that  the  result  of  trying  the  two  distinct 
offences  charged  together  is  that  a  conviction 
under  one  involves  an  acquittal  under  the 
other  ;  (3)  that  a  real  thief  cannot  be  charged, 
with  an  offence  ucder  s.  215,  I.P.C.  The 
accused  was  acquitted  of  both  offences.  IMPE- 
BATOR  V.  ALU,  12  Cr.  L.J.  72  =  9  Ind.  Cae. 
421. 

(2299)— S.  T63— Charges- Joinder  of- Penal 
Code  {Act  XLV  of  1860),  s.  ill— Stolen  property 
— Possession  cf  the  property  stolen  from  several 
persons  at  different  limes— Charge,  defect  in. — 
Unless  it  appears  that  articles  for  the  pos- 
session of  which  the  accused  is  charged  under 
s.  411,  I.P.C.,  came  in  his  pcssession  on  differ- 
ent occasions,  the  trial  is  not  irregular  on 
account  of  the  fact  that  the  articles  were  stolen 
from  several  persons  at  different  times  ia).  When 
it  is  not  shown  that  the  accused  is  prejudiced 
on  account  of  a  defect  in  the  charge,  the  Court 
of  appeal  cannot  interfere  with  the  conviction. 
Wasa  WA  Singh  v.  King-Emperor  of  India, 
36  P.L.R.  1910  =  8  Ind.  Cas.  229  =  11  Cr.  L.J. 
597.  (10  C.W.N.  520,  11  C.W.N.  1128,  13  C. 
WN.  418,  1067,    R.) 

(2300)  — S.  2.33  —  One  charge  including  tico 
offences  —  Illegality', —  Be-trial.  —  Where  one 
charge  was  framed  in  respect  of  two  offences. 
Held  for  each  offence  a  separate  charge  should 
have  been  framed.  The  inclusion  in  one  charge 
of  several  distinct  offences  is  an  illegality  and 
the  conviction,  on  such  a  charge  must  be  set 
aside.  The  conviction  of  the  accused  on  a 
charge  so  framed  was  set  aside,  and  it  was  left 
to  the  Magistrate  to  consider  whether  the 
accused  should  be  re-tried.  ASGAR  ALI  BISWAS 
V.  THE  KING-EmPEROR,  17  C.W.N.  827  =  20 
Ind.  Cas.  609  =  14  Cr.  L.J.  449  =  40  C  846. 

(2301) — S.  233 — Two  accused  tried  jointly  for 
one  offence — Power  of  appellate  Court  to  convict 
one  of  them  of  different  offence. — Where  two 
persons  are  tried  together  and  convicted  of  a 
certain  offence,  the  appellate  Court  can  acquit 
one  of  them  of  the  offence  of  which  he  was 
found  guilty  by  the  trial  Court  and  convict  him 
of  a  different  offence  found  proved  against  him 
on  the  facts.  In  re  D.  SURYANARAYANA  ROW, 
15  Cr.  L  J.  680  =  25  Ind.  Cas.  1008.  (38  P.  R. 
1905,  Cr.  =  l]5  P.L.R.  1905  =  2  Cr.  L.J.  694, 
Not  F.) 

(2302)— S.  233— See   RIOTING,  1  L.B.R.  56. 

(2303)— S.  233  —  See  Nos.  244,  2133,  2237, 
2248,  2258,  2264,  2265,  2283,  supra. 

(2304)— Ss.  233  and  22i— Joinder  of  charges 
— Act  II  of  1890,  s.  19— Ferry  contractor's 
servant — Excessive  toll— Former's  guilty  con- 
nivance— No  presumption.  —  Where  accused's 
servant  levies  toll,  without  the  knowledge  of 
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the  ferry  contractor,  his  master,  no  presump- 
tion arises  as  to  the  latter's  guilty  connivance. 
Each  individual  levy  of  excess  toll  constitutes 
a  separate  offence,  and  ss.  a33  and  234,  Crim, 
Pro,  Code,  would  apply.  EMPEROR  v.  ARU- 
MUKHAM  PiLLAI,  1912  M.W.N.  69  =  13  Ind, 
Cas,  780=13  Cr.  L.J.  124. 

(2305)— Ss,  233,  234,  235— Charges  of  crimi- 
nal breach  of  trust  and  falsification  ot  accounts 
committed  in  separate  transactions — Joint  trial 
—Misjoinder— Ss.  408,  477-.4,  Penal  Code.— In 
this  case  the  accused  Wd,s  arraigned  on  3  charges. 
The  1st  charge  was  that,  on  1—11—1910,  the 
accused  ccmmitted  criminal  breach  of  trust, 
punishable  under  e.  408,  I  PC,  in  respect  of 
Rb  oOO  entrusted  to  him  by  his  employer.  The 
2nd  charge  was  that  he,  on  the  same  day, 
falsified  his  employer's  cash-book  by  making  an 
incorrect  entry  regarding  the  said  Rs.  500,  so 
as  to  cloak  the  breach  of  trust  referred  to  in  the 
1st  charge,  and  thus  committed  an  offence 
under  s.  477-A,  Penal  Code  ;  the  3rd  charge  was 
that,  on  9—2—1911,  he  again  falsified  his 
employer's  cash  book  by  showing  the  total  on 
the  credit  side  as  less  by  Rs.  100  than  he  ought 
to  have  shown  it,  and  so  committed  another 
offence  punishable  under  s.  477-A,  I.P.C.  Held, 
the  1st  and  2nd  charges  could  be  lawfully  tried 
together  by  virtue  of  the  provision  of  s.  235  (1), 
Crim.  Pro.  Code  ;  and  the  2nd  and  3rd  charges, 
each  being  in  respect  of  an  offence  punishable 
under  p.  477- A,  I.P.C,  are  made  triable  together 
by  s.  234,  Crim.  Pro.  Code.  But  a  charge  under 
s.  408,  I.P.C,  cannot  be  legally  tried  together 
with  one  of  falsification  relating  to  a  distinct 
act  of  mipappropriation  committed  in  a  different 
transaction.  EMPEROR  v.  JIBAN  KRISTO 
Bagchi,  40  C,  318=  20  Ind,  Cas.  412=  14  Cr. 
L.J.  428.  (30  M,  328,  25  M.  61  =  28  I.  A.  257, 
F.) 

(2306)— Ss.  233,  234,  235— Falsification  of 
accounts — Nine  separate  falsifications — Lega- 
lity of  charge— Sfe  PENAL  CODE,  s.  477-A,  13 
Cr.  L.J.  251  =  14  Ind.  Cas.  603  =  1912  M.W. 
N.  545. 

(2307)— Ss.  233,  234,  235  and  2o2— Joinder  of 
charges. — Where,  at  atrial,  several  persons  are 
charged  with  several  offences,  punishable  under 
ss.  302  and  323,  Penal  Code,  which  do  not  form 
part  of  the  same  transaction,  held  that  the  trial 
was  illegal.  SHANKAR  v,  KING-EMPEROR, 
IIA.LJ.  188  =  18  Ind.  Cas.  676  =  14  Cr.  L.J. 
116, 

(2308)— Ss.  233,  234,  236,  239,  537— See 
Joinder  of  Charges— Misjoinder  of 
charges,  11  c.l.j.  182. 

(2309)— Ss,  233,  234  and  239- Joinder  of 
charges — Several  accused  persons,  if  can  be 
jointly  tried  for  distinct  offences  of  the  same 
kind,  committed  within  twelve  months. — S.  234 
of  the  Code  does  not  apply  where  several  persona 
are  jointly  accused,  but  refers  to  the  case  of  a 
Eingle  accused  person.    When,  therefore,  several 
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acouaed  persons  were  jointly  charged  with  hav- 
ing, on  two  separate  dates,  within  the  space  of 
twelve  months,  committed  two  offences  of  the 
same  kind  no'  forming  part  of  the  same  trans- 
aotion,  held,  that  the  joinder  was  illefjal. 
BuDHAi  Sheikh  v.  Emperor,  33  C.  292  =  10 
C.W.N.  32  =  3  Cr.  L.J.  126.  [F.,  10  Ind.  Gas. 
63  =  12  Cr.  L.J.  208  =  122  P.L.R.  1911  =  28 
P.W.R.  1911,  Cr.;  10  Ind.  Cas.  331  =  168 
P.L.R.  1911  =  37  P.W.R.  1911,  Cr.  =  l'2  Cr. 
•L.J.  266,  8  M.L.T.  286  =  7  Ind.  Cas.  390  =  11 
Cr.  L.J.  477  ;  li,,  11  C  L.J.  182  =  11  Cr.  L.J. 
244=5  Ind.  Cas.  769.  15  C.L.J.  517  =  16 
C.W.N.  1105  =  13  Cr.  L.J.  609  =  16  Ind.  Ca?. 
267,  11  C.W.N.  54,  6  Cr.  LJ  442  =  6  C.L.J. 
757,  1  S.L.R.  73,  Cr.] 

(2310)— Ss.  233,  234,  439,  537— See  CHEAT- 
ING—FALSE  Personation,  4  L.B.R.  315  =  9 
Cr.  L.J.  15. 

(2311)— Ss.  233,  234,  535  (1),  537  {a)— Three 
separate  complaints  of  offences  of  the  savie  kind — 
Framing  of  a  single  charge  setting  out  one  offence 
in  respect  of  three  complaints — Irregularity  if 
vitiates  trial, — Where  three  different  tenants 
laid  three  separate  complaints  of  cheating 
against  the  petitioner,  who  was  an  officer  of  the 
Bettiah  Raj  entrusted  with  the  work  of  collect- 
ing rents  from  the  Raj  tenants,  and  the  Magis- 
trate tried  the  three  complaints  at  one  trial  and 
framed  only  one  charge,  setting  out  only  one 
offence  of  cheating  in  respect  of  all  the  three 
complaints,  and  the  petitioner  made  no  objec- 
tion at  the  time  of  the  trial ;  Held— th&t  the 
trial  was  not  bad  merely  on  the  ground  of  the 
omission  to  draw  up  separate  charges  for  each 
offence.  MUS.M  SiNGH  v.  KING- EMPEROR, 
18  C  W.N.  183  =  51  C.  66  =  22  Ind.  Cas.  1008  = 
IS  Cr.  L.J.  224. 

(2312)— Ss.  233,  234,  537  {  =  Crim.  Pro.  Code, 
1882,  ss.  233,  234,  537)— Jbini  trial  for  distinct 
offences. — Where  the  accused,  at  one  and  the 
same  trial,  were  charged  with  robbery  and 
murder  committed  in  the  course  of  the  robbery 
and  also  of  a  robbery  committed  some  hours 
previously  at  a  place  three  miles  off  the  scene  of 
the  former  crime,  held,  that  the  joint  trial  of 
the  first  robbery  and  the  subsequent  robbery 
and  murder  was  only  an  error  or  an  irregularity 
within  the  meaning  of  s.  537.  QUEEN- 
Empress  v.  MULUA,  14  A.  502  =  A. W  N. 
1832,  95.  [F.,  29  B.  493  ;  F.  and  Expl.,  20  A. 
529  =  18  A.W.N.  152  ;  JS  ,  33  B.  221  =  10  Bom. 
L.R.  973  =  9  Cr.  L.J.  226  =  4  M.L.T.  450,  22  C 
50,  27  C.  839,  32  M.  173  =  9  Cr.  L.J.  571  =  2 
Ind.  Cas.  343,  A.W.N.  1907,  208  =  6  Cr.  L.J. 
215,  14  Bur.  L.R.  306  =  7  Cr.  L.J.  245  = 
U.B  R.  1907.  4th  Qr.,  Cr.  P.C.  7  (8),  2  L.B.R. 
10,6  O.C.  236,  7  P.R.  1901,  Cr.  =  88  P.L.R. 
1901.] 

(2313)-S3.  233,  234,  537— See  JOINT  TRIAL, 
6C.L  J.  757  =  6  Cr.  L.J.  442. 

(2314)— Ss.  233,  2^5- Several  dacoit^es  on  the 
same  night — Charge,  form  of, — Where  certain 
persons  are  charged  with  having  committed 
four  separate  dacoities  in  the  course  of  the  same 
night,  there  must  be  distinct  charges  for  each 
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dacoity,  although  the  offences,  being  committed 
on  one  and  the  same  night,  formed  one  series  of 
acts  so  connected  together  as  to  form  part  of  the 
same  transaction  and  were  triable  at  one  trial. 
Emperor  V.  Fattu.  26  A.  195  =  A.  WN.  1903, 
231.  (A. W.N.  1902,  42,  iJ  )  [B.,  10  Bom.L  R. 
848  =  8  Cr.  L.J.  281,  10  Bom.  L.R.  973  =  9  Cr. 
L.J.  226  =  4  M.L.T.  450.] 

(2315)— Ss.  233.  2H5— Charges  under  ss.  .302 
and  201,  Penal  Corfe.— Charges  under  ss.  302 
and  201,  Penal  Code  cannot  be  combined.  In  re 
Savara  Sankadu,  2  Weir  301. 

{2316)— Ss.  2BZ  and  255- Joijider  of  charges 
—  Charges  framed  vaguely  and  wilhout  specifica- 
tion—  Objection  not  taken  before  Sessions  Court 
or  in  appeal. — Where  appellant,  aKarnam,  was 
charged  with  fraudulent  falsification  of  Govern- 
ment accounts  of  his  village  under  s.  477, 
I. PC,  by  making  six  or  nine  entries  of  pay- 
ments which  were  subsequently  corrected,  so  as 
to  show  less  amounts  as  collected,  and  thus 
credited  the  difference  in  the  amounts  to  his 
own  puttah,  and  it  was  contended  that  the 
joinder  of  charges  was  illegal  and  they  were 
framed  vaguely  and  without  sufficient  specifica- 
tion of  the  entries  charged  as  false.  Held  that, 
as  no  objection  was  taken  before  the  Sessions 
Judge  until  argument  and  he  was  not  asked  to 
amend  the  charges,  and  the  said  objection  was 
also  not  taken  in  the  appeal,  the  accused  was 
rightly  couvicted,  inasmuch  as  the  several  false 
entries  were  made  by  the  Karnam  in  the  course 
of  one  transaction,  and  he  was  not  hampered  in 
his  defence  by  the  defective  form  of  the  charge, 
as  to  the  substance  of  which  there  was  never 
any  doubt  entertained.     AYYAGIRI  VENKATA- 

ramanayya  v.  Emperor.  1912  M.W.N.  545 
=  13  Cr.  L.J.  251  =  14  Ind.  Cas.  G03. 

(2317)— Ss.  233,  235,  239— Irregularity  in 
charge — Misjoinder  of  offences  and  parties — 
Charge  framed,  confusing — Prejudice — Re-trial 
by  a  new  Magistrate. — Where  the  two  petitioners 
were  chargea  under  s.  324,  I. P.C,  with  causing 
hurt  to  three  persons  and  only  one  charge  was 
framed  against  them  which  was  in  the  following 
terms  ; — "  that  you,  on  or  about  the  1st  day  of 
February  1906,  at  M  voluntarily  caused  hurt  to 
B.S.  and  L.  by  a  dao,  a  cutting  instrument, 
and  thereby  committed  an  offence  punishable 
under  s.  324,  I. P.C,  "  and  one  of  the  petitioners 
was  convicted  under  s.324,  I. P.C,  and  the  other 
petitioner  was  convicted  by  the  lower  appellate 
Court  under  s.  352,  I. P.C,  for  ueirg  a  lathi 
against  two  of  the  persons  named  in  the  charge. 
HeZd— that  the  irregularity  in  the  charge  might 
have  prejudiced  the  accused  in  their  trial,  and 
the  conviction  should  be  set  aside  and  the 
accused  should  be  retried  on  charges  properly 
framed.  Re-trial  by  a  new  Magistrate  ordered. 
Sital  Chandra  Maitra  v.  The  Emperor, 
17  C.W.N.  419  =  19  Ind.  Cas.  308=14  Cr.  L.J. 
212. 

(2318)— Ss.  233,  235,  239— See  PENAL  CODE, 
ss.  34,  141,  142,  147.  149,  11  Cr.  L.J.  30  =  4 
Ind.  Cas.  700  =  6  M.L.T.  17. 
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(2319)— Ss.  233  and  236  —  Contradictory 
statements— Charge,  nature  of  —  Evidence. — 
Where  a  person  is  charged  with  having  made 
two  contradictory  statements,  two  separate 
charges  ought  to  be  framed  ;  and  such  evidence, 
as  is  procurable,  should  be  adduced  to  prove 
the  falsity  of  one  or  other  of  the  two  statements. 

Public   Prosecutor   v.  Kali  Vannan,  2 
Weir  299. 

(2320)— Ss  233,  236.— If  a  person  is  charged 
with  havi'?g  made  two  contradictory  statemeuts, 
two  charges  should  be  framed,  one  relating  to 
each  statement.  If  it  were  found  impossible  to 
say  which  of  the  two  .statements  is  false  and 
that  the  two  cannot  be  reconciled,  the  prisoner 
ought  to  be  convicted  accordingly,  under  s.  236, 
Crim.  Pro.  Code.  PUBLIC  PROSECUTOR  v. 
MUTHU  VANNAN,  2  Weir  300, 

(•23-21)— Ss.  233.  236,  535,  537  (a)— Charge- 
Rioting — Conviction  for  hurt — Common  object 
of  causing  hurt  to  complainant — Conviction  for 
causing  hurt  to  another,  if  legal-- '  Merely  on 
the  ground  that  vo  charge  loas  framed,  " 
meaning  of — Penal  Code,  ss  147,  323. — Where 
an  acou-!ed  per,^on  is  charged  with  rioting  under 
s.  147,  Penal  Code,  with  the  common  object  of 
causing  hurt  to  the  complainant,  he  cannot  be 
convicted  of  causing  hurt  to  another  person. 
S.  233  of  the  Crim.  Pro.  Code  is  mandatory, 
and  for  every  distinct  offence,  there  should  be 
a  separate  charge  which  should,  except  in  cer- 
tain cases  specified,  be  tried  separately.  The 
words  "  merely  on  the  ground  that  no  charge 
was  framed  "  in  s.  535  of  the  Crim.  Pro.  Code, 
mean  a  ci,se  where  the  ofience  being  a  petty  one 
and  the  evidence  being  fairly  taken,  the  Court 
framed  no  charge  at  all.  But  where  the  Court 
frames  a  charge,  then  it  cannot  be  said  that  the 
conviction  is  invalid  merely  on  the  ground  that 
no  charge  was  framed.  Such  a  case  does  not 
come  under  s.  537  (a)  of  the  Crim.  Pro  Code 
and  s.  236  does  not  apply  to  the  case.  SiTA 
Ahir  V.  Emperor,  13  Cr.  L.J.  593  =  16  lad. 
Cas.  161. 

(2322)— Ss.  233  and  239— Joint  trial  of  three 
persons,  one  for  an  offence  under  s-  457  and  the 
others  for  an  offence  under  s.  411,  Penal  Code. — 
Three  persons  were  jointly  tried  and  convicted 
at  one  trial,  one  for  an  offence  under  s.  457  and 
the  other  two  for  an  offence  under  s.  411,  Penal 
Code.  No  objection  as  to  the  illegality  of  the 
trial  was  taken  before  the  Magistrate  or  the 
Besnons  Judge.  Nor  dit  it  appear  that  the 
theft  and  the  receipt  of  the  stolen  property  were 
parts  of  the  same  transaction.  Held,  under  the 
circumstances,  that  the  joint  trial  and  the 
conviction  were  illegal  and  opposed  to  the  pro- 
visions of  8.  239  of  the  Crim.  Pro.  Code.  It  is 
not  a  more  irregularity  curable  under  s.  537, 
Crim.  Pro.  Code.  GURDITTA  v.  EMPEROR, 
i  P  L.R.  1905  =  2  Cr.  L.J.  30. 

(2323)— Ss.  233,  2S9— Joint  trial— Meaning  of 
"same  offence"— S.  239  not  applicable  tohere 
charge  against  each  accused  is  mutually  exclu- 
sive.— Where  two  accused  were  tried  together  on 
a  charge   of  having  caused  grievous  hurt  to  a 


person,  and  the  allegation  was  that  either  one 
or  the  other  committed  the  crime,  and  the 
Magistrate  discharged  one  of  the  two  accused 
and  convicted  the  other  :  Heli  that  the  words 
"  same  offence"  in  s.  239  of  the  Code  of  Criminal 
Procedure  implied  that  both  the  accused  should 
have  acted  in  concert  or  association,  and  did  not 
apply  to  a  case  like  the  present,  and  that  the 
two  accut'ed  ought  to  have  been  tried  separately 
as  required  by  the  provisions  of  s.  283.  AZIM- 
UD-DIN  V.  Emperor,  14  Cr.  L.J.  563  =  21  lad. 
Cas.  163  =  7  L.B.R.  68  =  6  Bur.  L.T.  191.  (6 
M.  396,  F.) 

(2324)  -Ss.  233,  239— Distinct  offences— Joint 
trial — Defamatory  7-esolu'.ions — Transmission  of 
resolutions  to  a  newspaper — Concert. — Where 
accused  Nos.  1  to  3,  who  were  charged  with 
passing  and  publishing  resolutions  defamatory 
of  the  complainant,  were  tried  jointly  with  the 
fourth  accused,  who  was  charged  with  trans- 
mitting the  resolutions  to  a  newspaper  :  Held, 
that,  in  the  absence  of  a  concert  between  all  the 
accused,  their  joint  trial  was  illegal,  as  tho 
offences  committed  by  accused  Nos.  1  to  3  and 
the  offence  committed  by  the  4th  accused  were 
not  committed  in  the  same  transaction  within 
the  meaning  of  s.  239,  Crim.  Pro.  Code. 
Krishna  Dass  Vital  Dass  v.  Emperor,  11 
Cr.  L.J.  138  =  5  Ind.  Cas.  436  =  7   M.L.T.  127. 

(2325)— Ss.  233  and  239— What  persons  may 
not  be  tried  jointly — Mis  joinder.— A,  B-  and  C 
passed  certain  resolutions  defamatory  of  the 
complainant  and  published  those  resolutions, 
and  retransmitted  the  resolutions  to  a  news- 
paper. All  the  four  persons  were  tried  together 
and  convicted.  But  it  was  not  shown  that  A, 
B  and  G  iustigi.ted  D  to  write  the  letter  to  the 
paper  or  that  they  had  any  common  purpose. 
Nor  was  there  any  evidence  to  show  that  the 
offences  were  all  committed  in  one  and  the  same 
transaction.  Held,  s.  239  not  being  applicable 
to  the  case,  s.  233  prohibits  the  joint  trial  of  A, 
B  and  C  along  with  D.  In  re  PURUSHOTTAM 
MULJl,7  M.L.T.  127.     (25  M.  61,  Appl) 

(2326)— Ss.  233,  239  and  537— Joint  trial  — 
Misjoinder  of  parties  —  Re-trial. — Where  two 
persons  were  tried  together  in  the  same  trial, 
for  offences  under  ss.  411  and  414,  I.P.C.,  each 
of  these  persons  being  charged  with  the  same 
offence  only  in  respect  of  a  currency  note  of 
Rs.  500,  but  in  respect  of  the  charges  on  two 
other  currency  notes  of  Rs.  100,  the  charge 
against  each  of  the  accused  being  separate  and 
distinct  and  relat'ng  only  to  one  of  those  cur- 
rency notes,  held,  that  there  was  a  misjoinder 
of  parties.  [R.,  29  B.  449-=  7  Bom.  L.R  527.] 
An  Appellate  Court,  in  discharging  the  accused 
on  (he  ground  of  misjoinder  of  parties,  has 
power  to  add  to  that  order  a  direction  that  the 
accused  should  be  re-tried.  It  cannot  be  con- 
tended that  further  proceedings  should  be  left 
to  the  discretion  of  the  Magistrate.  There  is 
no  reason  at  all  why  the  superior  Court  should 
not  point  out  to  the  Magistrate  the  course 
which  should  be  taken  in  such  a  matter.  Mis- 
joinder of  parties  is  not  fatal  to  the  proceedings, 
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but  is  an  irregularity  which  requires  that  the 
Court  should  consider  whether,  under  the  terms 
of  8.  537,  it  has,  in  fact,  occasioned  a  failure  of 
justice.  Where  no  objeclion  was  taken  before 
the  trying  Magistrate  for  the  joint  trial  of  a 
person  charged  under  s.  411  with  a  person 
charged  under  s.  381,  Penal  Code,  and  the  evi- 
dence was  that  the  former  was  handling  the 
stolen  property  only  a  few  hours  after  the  theft, 
held,  that  the  joint  trial  of  him  with  the  person 
charged  with  the  theft  had  not  occasioned  a 
failure  of  justice.  KUMUDINI  KantA  GuHA 
V.  Queen-Empress.  28  C.  104.  (14  C.  395, 
15  B.  491,  4  A.  147,  B.)  [Diss.,  U.B  R.  1907, 
1st  Qr.,  Cr.P.C.  5  =  14  Bur.  L.R,  38;  JR.,  29  B. 
449  =  7  Bom.  L.R.  527,  36  M.  457  =  10  M.L.T. 
506  =  2  M.W.N.  1911,  576  =  12  Ind.  Cas.  961  = 
12  Cr.  L.J.  585  =  22  M.L.J.  73,  14  Cr.L.J.  230 
=  9N.L.R.  42  =  19  Ind.  Cas.  326] 

(2327) -Ss.  233,  239  and  5^7— Misjoinder  of 
charges — Joint  trial  —  Offences  in  diff'erent 
villages  on  differeyit  nights — One  accused  charged 
with  offences  under  ss.  457  and  380.  I.P.C,  and 
the  other  loith  offences  under  ss^  457  and  380  or 
411,  I. P.O. — '  Same  transaction  ' — Irregularity 
or  illegality — WJiether  curable  or  not. — S.  239, 
Crim.  Pro.  Code,  does  not  permit  the  joint 
trial  of  accuged  for  difierent  oSences  committed 
in  the  course  of  diSerent  transactions.  Where, 
in  respect  of  ofiences  of  house  breaking  and  theft 
committed  in  two  diSerent  villages  on  two 
distinct  nights,  the  1st  accused  was  charged  wiih 
the  oSences  under  ss.  457  and  380,  I.P.C,  and 
the  second  accused  with  those  under  ss.  457  and 
380  or  411,  I.P.C,  and  both  the  accused  were 
tried  at  one  trial  in  respect  of  the  above  charges; 
Held  that  the  trial  was  bad.  (33  C.  292,  29 
B.  449,  F.)  Held  further  that  the  charge  was 
bad  for  vagueness  as  it  did  not  specify  the 
articles  stolen  cr  the  nnme  of  the  person  whose 
house  was  broken  into,  and  the  place  of  offenca 
was  given  only  as  Tadigotla  whereas  the  trial 
was  for  offences  committed  both  at  Tadigotla 
and  at  Nallapu  Reddi  Palli.  Per  Seshagiri  Iyer. 
J, — Disregard  of  a  plain  duty  cast  by  law  on  a 
Magistrate  cannot  be  condoned  with  reference 
to  s.  537.  8.  233,  Crir.".  Pro.  Code,  must  be 
strictly'applied  save  where  the  Code  itself 
provides  exceptions.  (25  M.  61.  41  0.  722,  30 
A.  351,  29  C  385,  41  C.  66,  B.)  Qucere  :— 
Whether  the  two  oSences  may  not  be  said  to 
arise  out  of  the  same  transaction.  MADA 
Mekalakati  Subbadu  v.  King-Emperor, 
2  L.W.  265  =  28  M.L.J.  381  =  16  Cr.  L.J.  298  = 
28  Ind.  Cas.  522, 

(2328)— Ss.  233.  239,  537— See  JOINDER  OP 
Charges—Misjoinder  of  Charges,  5  P.R. 
1900,  Cr. 

(2329)— Ss.  233,  239,  537— See  Penai:,  CODE, 
s.  419,  149  P.L.R.  1903  =  17  P.R.  1903. 

(2330)— Ss.  233,  2^2— Joint  trial  of  several 
accused  in  summons  case — Applicability  of. — 
The  accused  were  tried  together  and  convicted 
for  an  encroachment  on  a  grazing  ground.  It 
was  found  that  each  of  the  accused  cultivated  a 
separate  piece  of  land.     They  did  not  all  join 
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together  to  cultivate  the  same  piece  in  com- 
mon. The  question  for  decision  was  whether 
8.  233  of  the  Code  applied  to  the  present  case, 
which  was  a  summons  case,  in  which  no  formal 
charge  was  necessary.  Held,  a  charge  is  an 
essential  element  in  any  trial  and  if  the  provi- 
sions as  to  joinder  of  charges  do  not  apply  to 
summons  case,  there  are  no  other  provisions  of 
law  to  guide  Magistrate.  But,  in  a  summons 
case,  a  charge  need  not  be  embodied  in  writing. 
S.  233  of  the  Code  applies  to  summons  cases 
alFO.  KING-EMPEROR  v.  SAN  DUN,  3  L.B  R. 
52.  F  B.  =  2  Cr.  L  J.  739.  (9  A.  452,  Diss;  25 
M.  61,  5  M.  20,  L.B.R.  1872—1892,  421,  2  D, 
B.R.  72,  fl.)  [F.,  41  0.694  =  19  C.L  J.  53  = 
15  Cr.  L.J.  73  =  18  C.W.N.  486  =  22  Ind.  Cas. 
425.] 

(2331)-Ss.  233,  251,  252  and  256— See  JOINT 
TRIAL.  3  L.B.R.  280  =  5  Cr.  L.J.  417. 

(23.32)— Ss.  233,  334  and  537— See  RIOTING, 
8  C.W.N.  344. 

(2333) — Ss.  233,  410— Misjoinder  of  charges 
—Summons  casa— See  BEN.  ACT  V  OF  1909, 
ss.  2,  els.  (6).  (7),  and  (14).  46,  48,  19  C.L.J. 
53  =  18  C.W.N.  486  =  22  Ind.  Cas-  425  =  15  Cr. 
L.J.  73  =  41  C  694. 

(2334)— Ss.  233  and  bril— Misjoinder  of 
parties — Joint  trial  of  persons  charged  with 
criminal  breach  of  trust  and  receiving  stolen 
property— Objection,  when  to  be  taken — Penal 
Code,  ss.  407  07^d411. — A  misjoinder  of  parties, 
just  as  a  misjoinder  of  charges,  is  not  fatal  to 
the  proceedings,  but  is  an  irregularity  which 
requires  that  the  Courts  should  consider,  under 
the  terms  of  s=  537,  whether  it  has,  in  fact, 
occasioned  a  failure  of  justice.  Where  neither 
before  the  Magistrate,  who  tried  the  case,  nor 
in  the  appellate  Court  was  any  objection  taken 
to  the  joint  trial  of  persons  charged,  under 
s.  407,  Penal  Code,  with  dishonestly  receiving 
and  retaining  stolen  property,  which  had  been 
taken  by  criminal  misappropriation,  with  the 
person  charged  with  the  latter  cffence,  held, 
that  the  objection  could  not  be  properly  raised 
before  the  High  Court  in  revision,  and  that  it 
could  and  should  have  been  raised  at  an  earlier 
stage  of  the  proceedings,  and  that,  therefore, 
it  should  be  held  that,  not  being  so  raised,  it 
had  not,  in  fact,  occasioned  a  failure  of  justice. 

KALI  Prosad  Mahisal  v.  Queen-Empress, 
28  C.  7.  (27  C  839.  F.)  [Diss.,  U.B.R.  1907, 
1st  Qr.  Cr.  P.  G.  5  =  14  Bur.  L.R.  38  ;  F.,  28 
C.  10  ] 

(2335)— Ss.  233,  537  (  =  Crini.  Pro.  Cede, 
1832,  ss.  233  and  5S7)— Trial  of  offences  under 
ss.  376  and  377  together— Conviction — Validity. 
— The  mere  fact  that  an  accused  was  tried  at  the 
same  trial,  in  contravention  of  the  provisions 
of  s.  233,  Crim.  Pro.  Code,  for  offences  under 
ss.  376  and  377,  I.P.C,  is  not  sufficient  to  in- 
validate the  conviction  for  either  cffence  in  the 
absence  of  evidence  that  he  was  prejudiced  in 
his  defence.  3.  537,  Crim.  Pro.  Code,  was 
applicable  to  an  error  of  this  kind  as  well  aa  to 
any  other  mere  error  of  procedure.  EMPRESS 
V.  Amilal  Perdhan,  9  C.P.L.R.  Cr.  23. 
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(2335-a)— Ss.    233,    537— Omission  to  frame 
tiuo  sepirate  charges  for  two   offences  if  vitiates 
trial- Distinct   offence,    meaning    of—S.    537, 
irregtclaritp   cured   by— Scope  of  section. — The 
petitioner   was   charged  with  and    convicted  of 
having  caused  hurt  to  two  persons  and  thereby 
having   committed   an   oSence   under    s.   823, 
I. P.O.     Oaly   one   charge   was  framed  against 
the  petitioner  in  respect  of  the  hurt  caused  to 
two  persons.     Beld  per  Sharfuddin  and  Beach- 
croft,    J  J- — That   the   omission  to   frame   two 
separate  charges  was  an    irregularity  cured  by 
8.   537,  Grim.    Pro.    Code.     The   efiect  of  the 
words  "  subiect  to  the  provisions  hereinbefore 
contained  "  "in  s.  537,  Grim.  Pro.  Code,   cannot 
be  that  the  section  is  to  have  no  application  if 
there  ha3  been  any  departure  from  any  of  the 
previous   section   of   the    Code.     Those    words 
must  be  read  as  having  reference  only  to  ss.  529 
to   536   and   do   not  refer   to   the  entire  Code 
that  precedes  that  section.     That  the  case  of 
Subramania  Iyer  v.   Eing-Emperor,  is  not  an 
authority   for   the   proposition   that  failure  to 
observe  the  first  part  of  s.    233   is   fatal   to  the 
trial.     Beachcrofi,  J.— The  observation  of  the 
Judicial  Committee  that  "their  Lordships  are 
unable  to  regard  the  disobedience  to  an  express 
provision   as  to   a   mode   of   trial   as   a    mere 
irregularity,"  is  limited  in  its  application  to  the 
case  where  charges  are  tried  together  which  the 
law  expressly  says  shall  not  be  tried  together  in 
the  same  trial.  'The  words  "mode  of  trial"  in 
that   sentence   cannot   have    reference  to    the 
formal  defect  of  drawing  up  one  charge   instead 
of  two.     The  drawing  up    of   the  charge  is  part 
of  trial,  but  the  words   "  mode   of   trial  "   have 
reference  to  the   constitution   of   the   trial  and 
when  their  Lordships  speak  of  "  disobedience  to 
an  express  provision  as  to  a  mode  of  trial  "  they 
do  not  refer  to  a  formal  defect  in  the  proceedings 
in    a    trial    which    is     properly     constituted. 
Sharfuddin,  J.— In  Subramania  Iyer  v.  King- 
Emperor  the  case  before  the  Privy  Council  was 
not    that    any  provision    of   the    s.    233    was 
contravened.     The   only  question  before  their 
Lordships    was    whether    the    mode    of    trial 
in    which    the    indictment   contained   41    acts 
spread   over   a   period   longer  than  12  months 
was    or    was    not    illegal    by    reason    of    the 
provisions    of    s.    234    of     the    Code.      What 
their   Lordships   of   the    Privy    Council    have 
prohibited  is  that,  it  the  law  expressly  provides 
a   particular   mode    of    trial,  a  disobedience    of 
that  vitiates  the  whole  of  the  trial.  It  is  doubt- 
ful if  the   framing   of   the   charge  is  a  mode  of 
trial,  bat   joint    trial  of   charges    as  to  distinct 
ofiences   would   be   a  mode   of  trial,    and  if  an 
accused  is  tried  jointly   on  sevarai   charges  not 
coming  under   ss.  234.  235,    236   and   239  that 
trial    would    be   null   and    void.     Whan    two 
oSences  have  been  committed  and  they  have  no 
connection  with  each  other,  they  are  distinct 
offences   within   the  meaning  of  s.  233,  Grim. 
Pro.     Code.     Fletcher,     J.  :— S.     233,    Crim. 
Pro.   Code,   provides   that,   for   every   distinct 
offence  of   which  any  person  is  accused,  there 
shall  ba   a  separate   charge.     The    causing    of 
hurt  to  two  different  persons  is  obviously   two 
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distinct  offeuces,  and  there  ought  to  "have  been 
two  separate  charges  framed  against  the  peti- 
tioner of  the  offences  charged  under  s.  323, 
I. PC,  and  the  failure  to  do  so  rendered  the 
trial  illegal.  The  whole  of  s.  537  is  governed  by 
the  words  "  subject  to  the  provisions  herein- 
before contained."  This  includes,  amongst 
other  provisions,  the  provisions  contained  in 
s.  233,  and  a  neglect  of  the  provisions  contain- 
ed in  that  section  is  not  cured  by  s.  537.  Ram 
SuKHEG  Singh  v.  KingEmperor,  19  C.W. 
N.  972.     (25  M.  61  =  5  C.W.N.  866,  R.) 

(2336)— Ss.  233  and  555— See  FALSE  EVI- 
DENCE, 10  C.  937. 

S.  234  (=1582,  8.  23i  ;  1872,  s.  453). 

See  Charge. 

See  Joinder  of  charges. 

See  Joint  trial. 

(23371— S.  234:— Charges  under  s.  477-4, 
Penal  Code,  of  falsification  of  a  book  or  account, 
more  than  3  in  nmnber. — Every  act  of  falsifica- 
tion of  a  book  or  account  would  amount  to  an 
offence  under  the  Code  under  s.  234.  An 
accused  can  only  be  charged  and  tried  at  one 
trial  for  any  number  of  offences  of  the  same 
kind  not  exceeding  three  committed  within  the 
space  of  one  year.  The  explanation  appended 
to  s.  477-A  does  not  purport  to  override 
s.  234,  Crim.  Pro.  Code.  [Appl.,  4  Bom.  L.R. 
433.]  The  aU.eration  in  the  law  by  s.  222  (2) 
of  the  Crim.  Pro.  Code  of  1898  does  not  apply 
to  a  charge  under  s.  477-A  of  the  Penal  Code. 
It  applies  only  to  criminal  breach  of  trust  or 
dishonest  misaopropriation  of  money.  QUEEN- 
Empress  v.  MatiLal  LAHIRI,  26  C.  560=3 
C.W.N.  412  [Rsl.on,  41  C  722  =  18  C.W.N, 
1152  =  15  Cr.L.J.  153  =  22  Ind,  Gas.  729;  B.,  32 
A.  57  =  6  A.L.J.  977  =  11  Cr.L.J.  53  =  4  Ind. 
Gas.  808.] 

(2338)— S.  234 — Joint  trial  for  several  acts  of 
misappropriation- Separate  acts  of  misappropria- 
tion,— An  accused  person  cannot  be  charged  with, 
and  tried  at  the  same  time  for,  criminal  mis- 
appropriation of  a  sum  which  is  not  the  subject 
of  a  single  act  of  misappropriation  but  which 
represeotrs  a  general  deficiency  consisting  of  a 
lengthened  series  of  separate  defalcations. 
Where  there  have  been  separate  acts  of  mis- 
appropriation, the|a3cused  cannot  be  tried  at  the 
same  time  for  more  than  three  of  such  acts 
committed  within  a  year  ;  but  when  it  may  be 
properly  inferred  from  the  evidence  that  there 
has  been  but  one  act  of  misappropriation, 
although  the  sum  misappropriated  may  re- 
present the  aggregate  of  sums  received  by  the 
accused  at  different  times,  he  may  then  be 
charged  and  tried  at  one  trial  in  respect  of  the 
aggregate  sum,  or  if  there  be  three  such  acts 
occurring  within  a  year,  then  in  respect  of  all 
of  them.  EKRAM  ALY  v.  QUEEN-EMPRESS, 
2  C.W.N.  341.  (1  Moo.  P.G.  447,  8  G.  &  P.  288, 
1  C  &  K.  119,  2  Cox.  309,  L.R  1  C.C.R.  323, 
15  W.R.  5,  24  C.  193,  Appr.;  17  A.  153,  18  A. 
116,  Disappr.) 
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(2339)— S.  23i— Irregularity.— Cha.Tg'\ag  an 
accused  person  with  and  trying  him  at  one  trial 
for  three  oSenoes,  punishable  under  S3.  380,  454 
and  457,  Grim.  Pro.  Code,  was  held  to  be  in 
contravention  of  s.  234  of  Grim.  Pro.  Code, 
which  defines  ofiences  of  the  same  kind  as 
ofiences  punishable  with  the  same  amount  of 
punishment  under  the  same  seotion  of  the  Penal 
Code  or  of  any  special  or  local  law.  It  is  not  a 
mere  irregularity  to  disobey  an  express  provi- 
sion as  to  a  mode  of  trial.  EMPEROR  v. 
BisAHuPANKa,  15  C.P.L.R.  Cr.  53.  (L  R. 
28  I. A.  257,  R.)  [R.,8Gt.  LJ.  11  =  4  N.L. 
R.  71.] 

(2340)— S.  234— Section  if  avplies  to  offences 
against  different  persons. — S.  234,  Grim.  Pro. 
Code,  is  not  limited  to  cases  where  the  offences 
have  been  committed  against  the  same  person. 
It  applies  where  the  complainants  are  diSerent 
persons.  Per  Fletcher,  J- — The  power  given  by 
s.  23i  is  however  one  that  requires  to  be  used 
with  great  care  and  caution  when  there  are 
different  complainants.  ChattraDHARI  MlAN 
V.  King-Emperor,  19  C.W.N.  857  =  16  Cr.  L. 
J.  332  =  28  Ind.  Caa.  668. 

(2341)— S.  2M— Misjoinder  of  charges  -Trial 
vitiated — Penal  Code — Ss.  409  and  477-4 — 
Criminal  Breach  of  Trust  and  falsification  of 
accounts- — Where  an  accused  is  convicted  of 
criminal  breach  of  trust  of  a  certain  amount 
made  up  of  five  separate  sums,  and  where  ho  is 
also  convicted  of  five  separate  falsifications  of 
accounts,  each  falsification  being  with  regard  to 
one  sum  misappropriated,  the  trial  was  held 
illegal  under  s.  234.  Crim.  Pro.  Code.  SUBRA- 
MANiA  Patter  Krishnier  v.  Emperor, 
1911  2  M.W.N.  536  =  13  Cr.  L.J.  21  =  13  Ind. 
Cas.  213.     (32  M.  328,   R.) 

(2342)— 8.  234— See  Nos.  .1826,  2237,  2248, 
2249,  2250,  2251,  2253,  2254,  2259,  2260,  2265, 
2283,  2304  to  2313,  supra. 

(2343)— Ss.  234,  235— TriaZ  of  several  offences 
at  same  time,  —  Difference  between  separate 
offences  and  separate  acts  done  in  the  course  of 
the  commission  of  a  single  oSence  pointed  out. 

Nga  Fo  Chun  v.  Queen-Empress,  U.B.R. 
1892-1896,  Vol.  I,  33. 

(2344)— Ss.  234,  2-35  (l)— Various  charges  of 
threatening  for  the  purpose  of  inducing  payment 
of  bribes  —  Single  trial  —  Multiplicity. —  The 
accused  was  convicted  at  one  trial  of  threaten- 
ing 14  persons  with  injury,  unless  they  each 
paid  him  a  bribe.  The  alleged  threat  with 
reference  to  ten  of  them  was  made  at  one  time, 
and  with  reference  to  the  rest  at  another  time. 
But  the  tenor  of  the  charge  was  quite  difiarent 
from  the  facts  as  above  stated.  The  charge  was 
that  two  specific  individuals  were  asked,  under 
threat  of  dismissal  in  case  of  non- compliance, 
to  obtain  bribes  for  the  accused  from  other 
people  who  were  not  even  named  in  the  charge. 
Held,  that,  whether  the  charge  be  taken  as  being 
an  instigation  to  obtain  bribes,  or  as  inducing 
the  accused  with  actual  threats,  it  was  bad  for 
multiplicity  under  s.  234,  inasmuch  as  more 
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than  three  separato  ofiences  were  involved, 
which  offences  were  not  committed  in  one 
transaction,  and  that  s.  235  (1)  did  not  apply. 
In  re  Venkata  Laul,  2  Weir  299. 

(2345)— Ss.  234  to  236  and  531— Misjoinder  of 
cJiarges — Meaning  of  transaction — Illegality  and 
no  irregularity. — Where  the  accused  are  charged 
with  having  entered  the  house  of  the  third 
prosecution  witness  with  a  view  to  coerce  the 
deceased  person  and  his  brother  to  deliver  certain 
promissory  notes  and  receipts,  and  later  in  the 
evening  obstructed  the  complainant's  party 
when  they  proceeded  to  prefer  a  complaint  in 
regard  to  what  the  accused  did  in  the  morning  ; 
held,  that  the  accused  cannot  be  charged 
together  for  their  action  in  the  morning  and  in 
the  evening  in  one  and  the  same  trial.  The 
joinder  amounts  to  an  illegality  and  cannot  be 
cured  by  the  application  of  s.  537  of  the  Crim, 
Pro.  Code.  Whether  a  series  of  acts  form  a 
same  transaction  or  not  would  depend  upon  the 
community  of  purpose  and  the  continuity  of 
aim.  The  objection  as  to  misjoinder  of  parties 
can  ba  taken  in  the  High  Court  even  if  the  same 
was  not  taken  before  the  Sessions  Judge.  Courts 
have  not  to  concern  themselves  with  the  ulti- 
mate object  of  the  offender  in  detfermining  the 
nature  of  the  transaction.  It  is  the  immediate 
purpose  of  the  attack  that  determines  the 
character  of  the  particular  transaction.  Mere 
intervril  of  days  will  not  disturb  the  oneness  of 
of  the  transaction  nor  necessarily  the  fact  that 
different  sets  of  persons  were  engaged  on  differ- 
ent occasions.  If  the  aim  of  the  accused  on  the 
different  occasions  was  directed  towards  effecting 
different  purposes,  the  transactions  are  different. 
In  each  case  it  is  a  question  of  fact  whether  the 
acts  are  so  connected  together  as  to  form  part 
of  the  same  transaction.  The  '  transaction  ' 
means  a  completed  act.  ViRUPANA  GOWD  v. 
Emperor,  1915  M.W.N.  211  =  1?  ML. T.  242 
=  28  M.L.J.  397  =  16  Cr.  L.J.  323  =  28  Ind. Caa. 
569. 

(23461- Ss.  234,  235  (2),  239— Trial  of  licensed 
vendor  and  his  agent  who  commits  the  offences 
— Misjoinder  of  charges— See  BENGAL  ACT  V 
OF  1909,  ss.  54,  56,  15  G.L.J.  692  =  18  Gr.  L.J. 
255  =  14  Ind.  Cas.  607. 

(2347) -Ss.  234,  235,  480,  482.  537  —  See 
Joinder  of  ch.xrgbs- When  legal,  7  C. 
L.J.  63  =  35  C.  161  =  7  Cr.  L.J,  95. 

(2318)— Ss.  234,  236  {  =  Crim.  Pro.  Code,  1872, 
ss.  453  and  4=55)— Penal  Code,  ss.  325,  387,  392, 
— The  trial  of  an  accused  in  a  single  trial  on 
two  charges  of  offences  under  ss.  387,  325,  392, 
LP  C.  (oot  of  the  same  kind  within  the  meaning 
of  ss.  453,  455,  Grim.  Pro.  Code),  renders  the 
proceedings  only  fit  to  be  annulled,  since  the 
said  offences  have  arisen  out  of  two  entirely 
different  sets  of  circumstances.  POLICE  v. 
Paramanand,  Colra.  Dig.  Cr.  55  of  1876. 

(2349)— Ss.  234,  239— Charge— Joint  trial  of 
two  psrsons  for  tioo  distinct  offences— Misjoinder 
— Re-trial  of  appellant. — To  enable  more  persons 
than  one  to  be  charged  and  tried  together  for 
more  offences  than   one,  the  offences  must  all 
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form  part  of  the  same  transaction.  Where 
there  is  a  misjoinder  of  charges,  the  convictions 
and  sentences  must  be  set  aside  and  a  re-trial 
ordered  in  the  case  of  the  accuaed  who  appeals, 
whether  he  has  been  prejudiced  by  the  mis- 
joinder or  not.  PO  Mya  v.  EmpEROR,  7  L.B. 
R.  272  =  26  Ind.  Cas.  636=  16  Cr.  L.J.  44. 

(2350)— Ss,  234,  239  —  Two  accused  tried 
jointly  for  three  cfjences — Validity  of  trial. — 
S.  234,  Crim.  Pro.  Code,  refers  only  to  the  case 
of  a  single  accused  and  is  not  applicable  where 
more  persons  than  one  are  tried  jointly  under 
s.  239  of  the  Code  (33  C.  292  =  10  C.W.N  32== 
3  Cr.L.J.  129.i<".).  S.239,  Crim.Pro.Code,  is  not 
applicable  to  a  case  in  which  each  of  two 
accused  persons,  tried  jointly,  throws  the  blame 
and  responsibility  on  the  other.  MAHBUB  ADI 
V.  Emperor,  168  P.L.R,  1911  =  10  Ind.  Cas. 
331  =  37  P.W.R,  1911,  Cr.  =  12Cr.  L.J.  266. 

(2351)-  S3.  234,  537— See  JOINDER  OF  CHAR- 
GES—MISJOINDER  OF  CHARGES,  25  M.  61  = 
11  M.L.J.  233  =  3  Bom.  L.R,  540  =  28  I. A.  257 
=  5  C.W.N.  866  =  2  Weir  271  =  10  M.LJ.  147, 
P.C,  12  M.  273  =  1  Weir  375,  14  C.  128. 

S.  235  (  =  1882,  B.  235;  1872,    s.  454,  Omit 

ills.  (e).  (h),  (i),  (k).) 

See  Charge. 

See  Joinder  of  charges. 

See  Joint  trial. 

(2355)— S.  235  [  =  Crim.  Pro.  Code,  1872, 
s.  454)—  Savie  offence  causing  injury  to  two  per- 
sons— Separate  sentences— Penal  Code,  s.  71. — 
A  man  who  rode  a  horFe  furiously  and  knocked 
down  another  man  and  his  child,  was  convicted 
under  ss.  279  and  326  of  the  l.P.C,  and 
sentenced  under  the  former  to  one  month's 
rigorous  imprisonment  and  under  the  latter  to 
a  fine  of  Rs.  20.  Held  that  though  the  com- 
bined sentence  was  within  the  limit  fixed  by 
s.  71  of  the  Penal  Code,  the  case  fell  within 
s.  454  (2)  of  the  Crim.  Pro.  Code,  which  con- 
templates the  passing  of  a  single  sentence  only, 
and  that  the  order  in  appeal  substituting  a 
single  sentence  equal  in  extent  to  the  combined 
sentence,  was  right.  Queen-EBIPRESS  v. 
Lallu,  Rat.  Un.  Cr.  C.  159  =  Cr.  Rg.  10-3- 
1881. 

(2353)— S.  235  (=Crim.  Pro.  Code,  1872, 
s.  454) — Ptmishmnit  for  offences  under  ss.  147 
and  324,  l.P.C— Under  s.  454,  Crim.  Pro. 
Code,  the  collective  punishment  awardable  for 
ofiences  under  s.  147  and  s.  ;-'.24,  I.  P.C,  must 
not  exceed  that  which  may  be  given  for  the 
graver  offence.  In  re  JABDAR  Kazi,  8  C.L.R. 
3S0. 

(2354) — S.  235 — Separate  sentences— Distinct 
offences— Trial  to  be  generally  held  before  Dis- 
trict Magistrate  ivilh  enhanced  potoers.  — 
Where  a  person  was  convicted  and  sentenced  by 
a  first  class  Magistrate,  to  two  years'  rigorous 
imprisonment  under  s.  457  and  to  another  two 
years'  imprisonment  for  another  offence  under 
s.  380,  l.P.C,  held,  that,  although  the  separate 
sentences  passed  on  the  accused  was  legal,  yet, 
it  was  desirable  that  such  cases  should  be  tried 
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before  a  District  Magistrate  with  enhanced 
powers.  Empress  v.  Mohurram,  8  P.R. 
1888,  Gr. 

(2355)— S.  235 — Distinct  offences  committed 
in  the  same  transaction — Separate  sentences. — 
A  person  found  guilty  of  rioting  armed  with 
deadly  weapon  and  also  of  having  voluntarily 
caused  grievous  huit  by  means  of  that  weapon, 
is  guilty  of  distinct  offences  punishable  sepa- 
rately, jafir  Khan  v.  Empress,  32  P.R. 
1885,  Cr.  (7  W.R.  13,  12  W.R.  33,  6  A.  121, 
Considered.) 

(2356)— S.  235  {  =  Crim.  Pro.  Cede,  1882, 
s.  235) — Penal  Code,  s.  71 — Cumulative  sentence. 
=  If,  in  pursuance  of  a  common  object,  several 
persons  attack  at  the  same  time  and  dacoit  two 
houses  belonging  to  different  owners  in  the 
same  village,  they  are  not  liable  to  be  punished 
separately  on  separate  charges  of  dacoiting  each 
house.  They  can  only  be  punished  for  one 
offence  of  dacoity.  NGA  SAN  DuN  v.  QUEEN- 
Empress,  L.B.'R.  1872—1892,  444. 

(2357)— S.  235  {  =  Crim.  Pro.  Code,  1882, 
s.  235).  — Distinction  between  s.  235,  Crim.  Pro. 
Cede,  1882,  and  its  corresponding  s.  434  of 
the  Code  of  1872,  pointed  out.  NGA  TUN 
Eyaung  v.  Queen-Empress,  L  B.R.  1872— 
1892,  476. 

(2358)— S.  235  —  Charges  —  Misjoinder  of 
c/iargres.— The  accused,  by  means  of  personating 
a  Police  Officer,  obtained  from  A  several  sums 
of  money  on  different  occasions  and  on  one 
occasion  attempted  to  obtain  another  sum  ; 
Held — That  the  trial  of  the  accused  on  a  charge 
under  s.  170,  l.P.C,  and  on  three  charges  of 
extortion  in  respect  of  3  sums,  and,  in  the 
alternative,  on  three  charges  of  cheating  in 
respect  of  those  three  sums,  and  on  a  charge  of 
an  attempt  at  extortion  in  respect  of  another 
sum,  was  not  illegal  by  reason  of  misjoinder  of 
charges,  as  the  cfi'ences  charged  were  committed 
in  the  same  transaction.  Rai  JaGDISH 
Kumar  Sinha  v.  atma  Ram,  15  C.W.N. 
732  =  12  Cr.  L.J.  346  =  10  Ind.  Cas.  946.  (10 
A.  58,  R.  d  F.) 

(2359)— S.  235— Diff'erent  acts  — Unconnected 
— Not  one  transaction. — Where  the  accused  cut 
a  large  number  of  trees  on  eight  cr  nine  sepa- 
rate occasions,  each  felling  and  misappropria- 
tion amounted  to  a  distinct  offence,  and  it  is 
illegal  to  charge  and  try  accused  for  all  these 
offences  at  one  trial.  The  various  fellings  are 
not  so  connected  together  as  to  form  one 
transaction,    under    s.  225,    Crim.  Pro.  Code. 

Raghavendra  Row  v.  Emperor,  1911 2  M. 
W.N.  467  =  12  Ind.  Cas.  655  =  12  Cr.  L.J.   567. 

(2360)— S.  235  —  S^e  Penal  Code,  s.  71, 
L.B.R.  1872—1892,  440. 

(2361)— S.  235— Sfe  Penal  CODE,  ss.  71, 
406,  417,  L.B.R.  1872—1892,  492. 

(2362)— S,  235— See  PENAL  CoDE,  as.  379, 
215,  71  L.B.R.  1893—1900,  226. 

(2.363)— S.  235— See  PENAL  CODE,  ss.  379 
and  390,  6  C.P.L.R.  36  Cr. 

(2364)— 8.  235— See  RIOTING,  12  C  495. 


1825  THE  ALL  INDIA  DIGEST. 


1826 


Crim.  Pro.  Code  (Act  Y  of  i&9S)— continued. 

(2365)— S.  235,  cl.  1— Charges— Joinder  of 
charges — Same  transaction — Penal  Code,ss.  408, 
465 — Criminal  breach  of  trust — Falsification  of 
accounts. — The  acoused  was  tried  at  one  trial 
on  two  charges,  one  under  s.  408  and  the  other 
under  s.  465,  Penal  Code,  for  having  committed 
criminal  breach  of  trust  as  a  servant,  and  pre- 
pared false  accounts  for  the  purpose  of  commit- 
ting the  criminal  breach  of  trust.  He  was 
convicted  and  sentenced  separately  on  both 
charges.  On  appeal,  the  Sessions  Judge  con- 
firmed the  conviction  on  the  first  charge  and 
reversed  that  on  the  second  charge,  on  the 
ground  that  the  accused  ought  not  to  be  tried 
for  both  the  ofiences  because  they  were  not  of 
the  same  kind.  The  acoused  applied  to  the 
High  Court  for  annulling  conviction  and  sen- 
tence on  the  first  charge,  contending  also  that 
the  whole  trial  was  illegal  and  void  because  he 
had  been  tried  for  two  oSences  of  distinct  kinds. 
Held,  dismissing  the  application,  that  the  case 
fell  within  cl.  1  of  s.  235  of  the  Code  of  Crimi- 
nal Procedure,  inasmuch  as  there  was  only 
one  act  of  criminal  breach  of  trust  charged 
against  the  accused,  and  the  falsification  of 
accounts  charged  was  an  offence  which  formed 
part  of  the  transaction  as  to  the  criminal  breach 
of  trust,  for  the  accounts  alleged  to  have  been 
falsified  related  to  the  act  charged  under 
s.  408,  Penal  Code,  atid  therefore  they  were 
offences  connected  with  one  another  and  arising 
out  of  the  same  transaction.  EMPEROR  v. 
LALJI  Bhanji,  14  Bom.  L.R.  306  =  13  Ind. 
Cas-  645  =  13  Gr.  L.J.  901  =  1  Bom.  Cr.  C.  115. 
(4  Bom.  L.R.  433,   30  M.  328,  explained.) 

(2366)— S-  235  (1)—"  Transaction,"  meaning 
of— See  NGA  PO  KE  v.  QUEEN-EmpRESS,  U. 
B.R.  1897-1901,  Yol.  I,  31. 

(2367)— S.  235,  els.  2  and  3— See  SENTENCE 
—Cumulative  and  Separate  Sentences, 
Rat.  Un.  Or.  C.  79  =  Cr.  Rg.  11-12-1873, 
5  P.R.  1883,  12  C.  495,  9  A.  615  =  A.W.N.  1887, 
149,  11  G.  349,  Rat.  Un.  Cr.  C.  369  =  Cr.  Rg. 
18  OF  1868,  6  C.  718. 

(2368)— S.  235,  III.  (f)—Same  transaction— 
Voluntarily  causing  grievous  hurt — False  reports 
to  conceal  the  offence — Police  Officer — Penal 
Code,  ss.  331,  330,  114,  218.— The  accused  was 
charged  with  having  caused  grievous  hurt  to  a 
person  for  the  purpose  of  extorting  from  him 
confession  of  his  guilt  and  having,  after  his 
death  from  the  injuries,  prepared  false  official 
records  to  conceal  the  cause  of  his  death.  He 
was  tried  at  one  trial  for  the  offenoes  under 
ss.  331,  193  and  iJlS  and  convicted  on  all  the 
charges.  It  was  objected  that  the  trial  was  bad 
on  the  ground  of  misjoinder  of  charges.  Held, 
that  there  was  no  misjoinder,  as  the  case  fell 
under  the  plain  words  of  s.  235  and  its  III.  (/) 
of  the  Crim.  Pro.  Code.  The  transaction  of 
making  a  series  of  false  entries  so  as  to  attribute 
another  cause  for  the  death  was  in  continuation 
of  and  pursuant  to  the  same  transaction  of 
voluntarih  causing  grievous  hurt  with  the  view 
of  extorting  confession.  EMPEROR  v.  Bal- 
want,  14  Bora.  L  R.  41  =  13  Ind.  Cas.  825  =  1 
Bom.  Cr.  C.  72  =  13  Cr.  L.J.  137. 
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(2369)— S.  235-- See  Nos.  54,  245,  246.  275, 
1564,  1827,  1937,  1948,  1949,  2204,  2248,  2251, 
2265,  2305,  2306,  2307,  2314  to  2318,  2343  to 
2347,  supra  and  No.  2521,  3484,  3485,  3495, 
infra. 

(2370)— Ss.  235  and  35— See  ACT  XII  OP 
1896,  ss.  45  and  51,  1  L.B.R.  33. 

(2371)— Ss.  235,  236  and  403  {  =  Crim.  Pro. 
Code.  1882,  ss.  235,  236,  403)— Scope  of  s.  236— 
Previous  conviction  or  acquittal — Subsequent 
trial  when  valid. — S.  2:i6  contemplates  a  state 
of  facts  constituting  a  single  offence,  but  not 
where  it  is  doubtful  whether  the  acts  involved 
may  amount  to  one  or  another  of  several  cog- 
nate offences.  Where  that  is  the  case,  the 
accused  may  be  simultaneously  charged  with 
and  tried  for  the  commission  of  all  or  any  of 
such  oSences,  and  after  acquittal  or  conviction 
cannot  again  be  tried  on  the  same  facts  either 
for  the  specific  offence  or  offences  for  which  he 
has  already  been  tried,  or  for  any  other  offence 
for  which  he  might  then  have  been  tried  under 
the  provisions  of  the  section.  But  where  the 
acts  of  an  accused  disclose  more  offences  than 
one  and  distinct  in  their  character,  the  fact  of 
his  having  been  charged  on  a  previous  occasion 
with  one  offence  only  is  no  bar  to  the  institution 
of  a  separate  proceeding  in  respect  of  some  other 
offence  which  was  then  disclosed.  (8.  403,  2nd 
para).  QUEEN-EMPRESS  v.  CROFT,  23  C.  174. 
[R.,  12  Cr.  L.J.  a24  =  10Iad,  Cas.  168  =  5  8.L. 
R   16,  1  L.B.K.  104.] 

(2372)— Ss.  235.  239— See  UNLAWFUL  AS- 
SEMBLY, 6  M.L.T.  17  =  llCr.  L.J.  30  =  4  Ind. 
Cas.  700. 

(2373)— Ss.  235,  239,  III.  (b)- Joinder  of  charges 

— Trial  for  more  than  one  offence  —  Same 
transaction — Separate  offences  committed  on  a 
different  day  beivg  part  of  the  same  transaction. 
— The  case  for  the  prosecution  was  that  on  a 
certain  day  the  accused  wrongfully  confined 
some  persons,  fined  them  and  realized  a  portion 
of  the  fine,  and  on  their  promise  to  pay  the 
balance  three  days  later,  they  were  released, 
but  on  their  failure  to  make  the  payment  on 
the  appointed  day,  they  were  again  wrongfully 
confined  for  realizing  the  balance  of  the  fine 
and  were  beaten  and  otherwise  maltreated. 
The  Deputy  Magistrate  framed  separate  charges 
under  s  347  IP.C,  against  the  accused  for 
each  day's  offence  ;  he  also  framed  a  separate 
charge  against  the  accused  under  a.  352  and 
s.  352  road  with  s.  114,  I. P.O.,  as  having  been 
committed  by  the  accusad  persons  on  the  last 
day.  All  the  charges  were  tried  together.  Held, 
that  the  transaction  of  the  last  day  was  in 
continuation  of  what  took  place  on  the  first  day 
and  the  beating  and  other  maltreatment  alleged 
to  have  taken  place  on  the  last  day  were  the 
concluding  portion  of  the  same  transaction  and 
the  charges  were  rightly  tried  together.  DY. 
SUPDT.  AND  REMEMBRANCER  OP  LEGAL 
AFFAIRS,  BENGAL  V.  KAILASH  CHANDRA 
Ghosh,  19  C  W  N.  181  =  27  Ind.  Cas.  184.  (30 
B.  49,  27  B.  135.  R.\  33  C.  292,  10  C  W.N. 
53,  D.) 
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(-2374^-88.  235,  239,  403-See  JOINT  Trial, 
31  C.  1007. 

(2375)  -  Ss.  235,  239  and  5S7— Misjoinder  of 
charges  — Offence  under  s.  128,  Bailway  Act 
IX  of  1S90)— Penal  Code,  s.  225.— S.  235.  as 
regards  the  joinder  of  diSerent  offences,  must 
be  read  with  s.  239,  and  it  is  one  of  the  sections 
meationed  in  the  latter  section.  An  offence 
under  s.  128  of  the  Riilway  Act,  and  the 
offence  of  rescuing  the  person  arrested  for  the 
former  offence,  i.e.,  an  offence  under  s,  225, 
Penal  Code,  are  distinct  offences,  and  must  be 
tried  separately.  The  irregularity  of  trying 
these  offences  jointly  cannot  be  cured  by  s.  537. 
GoBiND  KoERi  V.  Emperor,  29  C  385=6  C. 
W.N.  468.  (25  M.  61  =  5  G.W.N.  86fi=ll  ML. 
J.  233  =  3  Bom.  L.R.  .540  =  28  I. A.  257  =  8  Bar. 
160,  P.O.  F.).  [B.,  26  M.  592,  11  Cr.  L.J. 
293  =  6  Ind.  Gas.  242  =  7  M.L.T.  367,  15  Cr. 
L.J.  472  =  24  Ind.  Gas.  352  =  19  C  L.J.  633, 
1  S.L.E.  73,  Cr.]. 

(2376)— /?s.  235  and  403— Autrefois  convict 
—Conviction  under  s.  452  of  the  Indian  Penal 
Code  no  bar  to  a  subsequent  trial  for  an  offence 
under  s.  365  of  the  Code  arising  out  nf  the  same 
set  of  circumstances.  —  One  Merai  Curmi,  formed 
an  intimacy  with  one  Mussammat  Hulla,  a 
widow,  and  Hulla  took  up  her  abode  in  Merai's 
house.  Some  of  HuUa's  relations  attacked 
the  house  of  Merai,  beat  him  and  his  brothers, 
and  carried  off  Hulla.  For  this  they  were 
tried  and  convicted  under  s.  452  of  the  Indian 
Penal  Code.  After  being  removed  from  Merai's 
house,  Hulla  disaopeared,  and,  after  all  efforts 
to  find  her  had  been  unavailing  for  a  space  of 
some  two  years,  the  persons,  who  had  been 
ooncerood  in  the  attack  of  Merai's  house  were 
put  on  their  trial  under  s.  365  of  the  Indian 
Penal  Code.  Beld  that  their  previous  convic- 
tion under  s.  452  was  no  bar  to  their  being 
tried  under  s.  365.  EMPEROR  v,  BALDEO 
Prasad,  A.W.N.  1906.  32  =  3  A.L  J.  2  =  3  Cr. 
L.J   93. 

(2377)— Ss.  235  and  403— See  ACT  XXVI  OP 
1870.  s   3,  2  A.  301. 

(2378)— Ss.  235,  537— Misjoinder  of  charges  is 
an  illegality. — Proximity  of  time  between  acts 
does  not  necessarily  constitute  such  acts  parts 
of  the  same  transaction.  A  joinder  of  charges 
under  ss.  454  and  325  of  the  Penal  Code 
is  not  warranted  by  s.  235  of  the  Code  of 
Criminal  Procedure,  especially  where  the  offence 
of  house-trespass  is  clearly  distinct  from  a  sub- 
sequent attack  ou  the  complainant  while  on  his 
way  to  inform  the  police.  (2  L.BR.  19,  R-) 
Misjoinder  of  charges  is  an  illegality  and  not 
a  mere  irregularity  which  is  covered  by  s.  537 
of  the  Crim.  Pro,  Code.  Nga  Tha  Gyi  v. 
Emperor,  13  Cr.L.J.  485  =  IS  lad.  Cas.  485. 
(25  M.  61,  28  I.  A.  257.  11  M.L  J.  233.  5  Bom. 
L.R.  540,   5  C.W  N.  866.  F.) 

S.  236  (  =  1882,  s  236 ;  1872,  s   453  ;  1861, 

8,  242). 

See  Charge. 

See  Joinder  of  charges. 
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See  Joint  Trial. 

(2379)— S.  236— Scope  of  the  section— Power 
of  Sessions  Judge  to  amend  the  statement  of 
common  object  of  an  unlaioful  assembly — Alter- 
native charges — Misdirection  of  jury  —Penal 
Code,  s.  249.— S.  236  of  the  Code  only  authorises 
a  charge  in  the  alternative,  when  it  is  doubtful 
which  of  the  several  offences  the  f*cts  which 
can  be  proved  will  constitute,  and  not  when 
there  may  be  a  doubt  as  to  the  facts  which 
constitute  one  of  the  elements  of  the  offence. 
Where,  on  a  charge  under  s.  149  of  the  Penal 
Code,  the  prosecution  alleged  a  certain  common 
object,  but  the  Judge  amended  the  charge  and 
added  an  alternative  common  object,  considering, 
possibly,  that  the  common  object  alleged  by 
the  prosecution  might  be  considered  not  to  have 
been  proved,  and  where  it  was  found  that  it  was 
impossible  to  say  whether  the  jury  intended  to 
find  that  the  accused  acted  with  the  common 
object  alleged  by  the  prosecution,  or  with  that 
inserted  in  the  charge  by  the  Judge,  or  with 
both,  or  some  with  one  and  some  with  other, 
held,  that  the  Judge  had  misdirected  the  jury 
and  the  conviction  should  be  set  aside.  The 
case  was  ordered  to  be  ratried.  WapADAR 
Khan  v.  Queen-Empress,  21  C.  955.  (L.  R. 
1894.  A.G.  57.  B.)  [Diss  ,  19  B.  749,  25  C.  711, 
26  M.  1  =  2  Weir  521  ;  F.,  25  C.  230,  11  P.R. 
1913.  Cr.,14  Cr.  L.J.  664  =  21  Ind.  Cas.  904; 
AppL,  25  C.  561  ;  B  .  12  Cr.  L.J.  224  =  10  Ind. 
Cas.  168  =  5  S.L.R  16,  1  L.B.R.  101;  D.,  40  C. 
367  =  13  Cr.  L.J.  321  =  17  lad.  Cas.  565  ;  10  M. 
L.J.  147,  F.B.] 

(2380)— S.  236-Sco?3e.— S.  236  relates  not  to 
distinct  acts,  but  to  a  single  act,  or  series  of 
acts,  where  the  facts  being  ascertained  it  is 
doubtful  which  of  several  sections  is  applicable. 

SHER  SHAH  v.  Empress,  43  P.R.  1887,  Cr. 
[B.,  9  Cr,  L.J.  226  =  10    Bom.  L.R.  973  =  4  M. 

L.T.  450.] 

(2381) — S-  13Q— Charge  in  the  alternative — 
Penal  Code,ss.  193  and  4:23  ~  False  evidence — 
Entry  of  false  consideration  in  deed — Sentence. 
— The  accused  in  a  sale-deed  executed  by  him 
entered  the  consideration  as  Rs.  1,475.  When 
a  suit  for  pre-emption  was  brought,  he  gave 
evidence  that  the  only  price  was  Rs.  900  and 
that  a  fictitious  price  had  been  entered  to  defeat 
pre-emption.  Held,  that  the  accused  was 
liable  to  conviction  in  the  alternative  under 
s.  193  or  423,  Penal  Code.  When  a  conviction  is 
in  the  alternative  only,  the  sentence  cannot  be 
heavier  than  what  is  suitable  for  the  less 
serious  offence.  SOBHA  SiNGH  v.  KlNG- 
Emperor,  60  P.L.R.  1903. 

(2382)— S.  23Q— Alternative  charges—Charges 
in  the  alternative,  difference  between — Alterna- 
tive charges  for  offences  under  the  Penal  Code 
and  Special  Laics  not  permissible — Nature  of 
offences  for  tvhich  alternative  charges  are 
permissible —Application  of  s.  236,  Crim,  Pro. 
Code. — The  accused,  a  postal  peon,  was  entrusted 
with  certain  bearing  letters,  which  it  was  his 
duty  to  deliver  and  recover  the  amount  of  the 
postage  due.     He    returned  bringing    neither 
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letters  nor  money  and  gave  no  explanation.  At 
his  trial  he  was  charged  in  the  alternative 
under  s.  409,  Penal  Code,  or  s.  52  of  the  Post 
Office  Act,  in  that  he  either  dishonestly  con- 
verted to  his  own  use  the  amount  recovered  on 
account  of  the  bearing  letters  entrusted  to  him 
or  that  he  threw  the  letters  away  :  Beld,  that 
the  charge  in  the  alternative  was  bad  in  law. 
8.  367  (3)  of  the  Grim.  Pro.  Code,  and  ss.  40 
and  72  of  the  Penal  Code  refer  only  to  offences 
under  the  Penal  Code.  Consequently,  an 
alternative  charge  cannot  be  framed  in  respect 
of  an  oSence  under  the  Penal  Code  and  an 
offence  under  a  Sp^'-cial  Law,  nor  can  a  Court 
inflict  any  sentence  on  a  person  found  guilty  in 
the  alternative  of  an  offance  under  the  Penal 
Code  and  another  under  a  Special  Act.  Per 
Pratt,  J.  C.  {Crouch.  A.J.C.  dissenting).  An 
alternative  charge  under  s.  236,  Grim.  Pro. 
Code,  cannot  be  framed  in  respect  of  distinct 
offences,  nor  even  in  respect  of  cognate  ofience"?, 
when  the  difisrence  is  one  of  degree,  i.e., 
as  to  the  intention  imputed  to  the  accused 
or  as  to  some  circumstances  of  aggravation, 
S.  236,  Crim.  Pro.  Cede,  applies  to  those  cases 
only  in  which  the  prosecution  cannot  establish 
exclusively  any  one  offance,  but  is  able,  on  the 
facts  which  can  be  proved,  to  exclude  the 
innocence  of  the  accused  and  to  show  that  he 
must  have  committed  one  of  two  or  mote 
offences.  Offences  charged  in  the  alternative 
arise  out  of  the  same  delictum  and  are,  there- 
fore, necessarily  cognate  oSences.  The  doubt 
referred  to  in  s.  2.36,  Crim,  Pro.  Code,  can  only 
arise  when  the  legal  character  of  the  facts  of  the 
accused  might  be  considered  ambiguous,  and  the 
section  authorizes  a  charge  in  the  alternative 
when  it  is  doubtful  which  of  several  offences  the 
facts  which  can  be  proved  will  constitute,  and 
not  in  a  case  where  there  may  be  doubt  as  to 
the  facts  which  constitute  one  of  tbe  elements  of 
the  offence,  that  is,  the  corpus  delicti.  The 
criminal  intention  imputed  to  the  accuse! 
must  be  specifically  determined  and  not  allowed 
to  remain  a  subject  of  doubt  in  an  alternative 
charge.  S.  236,  Grim.  Pro,  Code,  contemplaies 
a  state  of  facts  constituting  a  single  offence, 
but  it  is  doubtful  whether  the  act  or  acts  in- 
volved may  amount,  to  one  or  other  of  several 
cognate  offences  Per  Crouch,  A.J.C. — S.  236, 
Grim.  Pro.  Code,  provides  for  those  doubts 
which  may  arise  as  to  inferences  which  may 
be  drawn  by  the  Court  from  the  prosecution 
evidence,  if  believed.  The  essential  difference 
between  (1)  cumulative  chiirges,  (2)  aiteraative 
charges  and  (3)  charges  in  the  alternative  is, 
that,  under  the  first  the  Court  is  asked  to  convict 
of  two  or  more  offences,  under  the  second  of 
any  one  specified  offence,  and  under  the  third  of 
one  or  other  of  two  offaoces  without  specifying 
which.  The  alternative  offences  need  not 
necessarily  be  offences  dealt  with  uader  the  same 
Chapter  of  the  Penal  Co^e  or  "  cognate  "  in  any 
other  technical  sense,  but  they  must,  from  the 
nature  of  the  case,  be  such  that  the  commission 
of  each  can  reasonably  be  inferred  from  the  same 

facts,  Ganesh  Krishna  v.  empbeor,  lO 
Jnd,  Gas.  168  =  12  Cf.  L,J.  224=5  S.L,R,  16. 
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(2383) — S.  236 — Two  persons  accused  of  giving 
false  evidence  —  Same  case  and  same  point — 
Joint  trial — Illegality. — The  joint  trial  of  two 
persons  accused  of  giving  false  evidence  in  the 
same  case  and  on  the  same  point  is  not  per- 
mitted by  the  terms  of  s-  236,  Crim.  Pro.  Code. 
(16  W.R.  Cr.  47,  4  A.  293.  6  M.  252,  10  C. 
405,  4  Bom.  L.R.  53,  jR.)  The  false  evidence 
given  by  one  witness  is  a  transaction  complete 
in  itself  and  not  connected  with  false  evidence 
given  by  another  witness,  even  though  in  the 
same  case  and  on  the  same  point.  IMPERATOR 
v.  Haji  ALU,  5  S.L.R.  129  =  13  lud.  Gas.  2t3 
=  13  Gr.  L  J.  23. 

(2384)— S.  236  —  Charges  —  Miyoinder  of 
charges  and  persons — Theft  and  receiving  stolen 
property— Penal  Code,  ss.  380,  411,  414.— Four 
accused  were  tried  together,  the  first  under 
s.  380,  the  second  under  as.  380  and  411,  the 
third  and  the  fourth  under,  as.  411  and  414, 
Penal  Code.  All  the  stolen  property  for 
receiving  or  disposing  of  which  the  four  accused 
were  charRed  was  traced  to  possession  of  the 
first  accused.  Held,  that  the  disposal  of  the 
property  was  one  and  the  same  transaction  and 
that  there  was  no  misjoinder  of  the  charges  or 
of  the  persons  in  the  case.  NGA  PO  SH\T  v. 
Emperor.  13Cr.  L.J  59  =  13  Ind.  Gas.  395  = 
i  Bur.  L.T.  263.  (U.B.R.  1907—1909,  Cr.  P. 
C.  5,  14  Bur.  L.R.  38,  6  Gr.  L.J.  29,  F.;  25  M, 
61,  28  I.A.  257,  30  B,  49,  7  Bom.  L.R.  633. 
2  Cr.  L.J.  578,  29  B  449,  7  Bom.  L.R.  527, 
2  Gr.  L  J.  480.  Dist.) 

(2335)— S.  236-See  MURDER,  11  P.R. 
1887,  Cr. 

(2386) -S.  236 -See  PENAL  GODE,  S3.  182. 
193,  5  A.  17. 

(2.387)— S  2.36— See  Nos.  54,  245,  1391,  1564, 
2248,  2265,  2273,  2308,  2319,  2320,  2321,  2345, 
2371,  supra  and  3485.  3496,  3495,  infra. 

(2388)— Ss.  236,  237— Accused  charged  with 
causing  grievous  hurt  with  a  da — Conviction 
for  attempt  to  murier — Penal  Code,  ss.  326,  307 
—  Two  scales  of  punishment  —  Con-ect  course. — 
Where  an  accused  person  was  charged  with 
causing  grievous  hurt;  with  a  tZa  under  s.  326, 
Penal  Code,  but  was  formally  acquitted  of  that 
offence  and  convicted  of  attempt  to  murder 
under  s.  307,  Penal  Code,  held  that,  though 
S3.  236  and  237,  Grim.  Pro.  Code,  read  together 
seem  to  legalize  the  course  taken  by  the  Court 
of  Sessions,  still  the  correct  course  would  have 
been  to  amend  the  charge,  or  to  add  a  fresh 
charge  of  attempt  to  murder  and  to  call  on  the 
accused  to  plead  to  this  charge.  S.  307  contains 
two  scales  of  punishment,  the  higher  scale 
being  applicable  when  hurt  is  caused.  There- 
fore, in  the  case  of  a  conviction  under  s.  307. 
there  should  be  an  express  finding  that  hurt  was 
caused.     Po  Yan  v.  CROWN,  1  L.B.R.  221. 

(2389)— Ss.  236.  237  {  =  Crim.  Pro.  Code, 
1872,  ss.  455,  461) — Joinder  of  charges — 
Judgment  in' the  alternative.— S.  455  applies  to 
cases  in  which  not  the  facts,  but  the  application 
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of  the  law  to  the  facts,  is  doubtful.  A  judg- 
ment in  the  alternative  cannot  be  passed  in 
oases  in  which  it  is  doubtful  whether  the 
accused  person  is  guilty  of  any  one  of  several 
ofiences,  but  where  it  is  doubtful  of  which 
of  those  oSences  he  is  guiltv.  QUEEN  v. 
Jamueha,  7  N.W.P.  137.  [R,,  14  Cr.  L.J. 
664  =  11  P.R.  1913  =  21  Ind.  Gas.  904.] 

(2390)— Ss,  236,  2B1— Offence  committed.— 
The  application  of  s,  237,  Grim.  Pro.  Gode, 
is  restricted  to  the  case  mentioned  in  s.  236. 
S.  236  applies  only  to  a  case  in  which  there  is  a 
single  act  or  a  series  of  acts  of  such  a  nature 
that  it  is  doubtful  which  of  several  ofiences  is 
constituted  by  the  criminal  act  or  acts.  Hence 
when  there  is  no  doubt  as  to  the  ofience  com- 
mitted, neither  s.  236  nor  s.  237  can  apply, 
AKRAM  ALi  V.  Emperor,  18  C.L.J.  574  =  15 
Cr.L.J.  41  =  22  Ind.  Cas.  185. 

(2391)— Ss.  236,  237  —  Applicability  —  See 
Ben.  Act  V  of  19C9,  ss.  2  (12),  46,  52,  61,  18 
C.L.J.  514  =  18  G.WN.  309. 

(2392)— Ss.  236,  237  —  Applicability  —  See 
PENAL  CODE,  S3. 147,  323, 18  C.W.N  1276=  15 
Cr.  L.J.  704  =  26  Ind.  Gas.  152. 

(2393)— Ss.  236,  237  —  Applicability— See 
PENAL  Code,  ss.  147.  323,  353,  18  C.W.N. 
1274. 

(2394)— Ss.  236,  237,  238— Alteration  of 
charge — Irregularity — Penal  Code,  ss.  366,  376. 
— It  is  not  competent  to  a  Judge,  in  appeal, 
to  alter  a  charge  under  s,  376  of  the  Penal  Code 
to  one  under  s.  366;  because  a  charge  under  the 
latter  section  involves  different  elements  and 
diSerent  questions  of  fact  from  a  charge  under 
s.  376.  Emperor  v.  Sakharam  Ganu,  8 
Bom.L.R.  120  =  3  Cr.L.J.  240.  [R.,  41  C.  350  = 
15  Cr.  L.J.  385  =  18  G.W.N.  498  =  23  Ind.  Gas. 
985.] 

(2395)— Ss.  236,  237,  238— Accused  charged 
by  Police  under  s.  396,  I.P.C. — Magistrate 
fraviinfj  charges  under  ss.  392,  382,  I.P.C. — 
Defence  of  alibi  disbelieved — Conviction  for 
offence  under  s.  458,  I.P.C. — Legality. — N  was 
sent  up  by  the  Police  with  two  others  for  trial 
under  s.  395,  I.P.C.  The  District  Magis- 
trate charged  him  under  s.  392,  I.P.C,  with 
robbery  and  also  with  a  previous  conviction 
under  s.  382,  I.P.C.  The  accused  pleaded  an 
ahbi  which  was  disbelieved  by  the  Magistrate, 
and  was  found  guilty  under  s.  459,  I.P.C, 
with  house-breaking  by  night  after  making 
preparations  to  cause  hurt.  The  Magistrate 
convicted  him  under  s.  458,  and  observed  that, 
as  the  defence  was  an  alibi,  the  accused  could 
not  have  been  prejudiced  by  the  change  of 
section.  Eeld  that  this  doctrine  cannot  be 
received  as  being  correct,  except  in  cases  that 
fall  within  the  purview  of  ss.  236.  237  and  238, 
Grim.  Pro.  Code.  NGA  Kaung  Nyein  v. 
KlNG-EMPEROR.  U.B.R.  1911,  3rdQr.,98  = 
J4  Ind  Cas.  973  =  13  Cr.  L.J.  429.  (1  L.B.R. 
287.  288,  R.) 

(2396)— Ss.  236,  237,  238,  423— See  ChABGE 
—  ALTERATION  OP  CHARGE,  26  G.  863  =  3  0. 
W.N.  653. 
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(2397)— Ss.  236,  237.  ^03— Acquittal  under 
s,  400,  I.P.C,  whether  a  bar  for  conviction 
under  s.  395,  Z.P.C.— The  acquittal  cf  an 
accused  on  a  charge  under  s.  400, 1.P.C.  cannot 
operate,  under  s.  403,  Crim.  Pro.  Code,  as  a 
bar  to  his  being  prosecuted  again  on  a  charge 
under  s.  395,  I.P.C,  for  committing  one  of  the 
dacoities  in  respect  of  which  evidence  was 
given  in  the  previous  trial  under  s.  400.  S.  403, 
Crim.  Pro.  Code,  bars  a  separate  trial  on  the 
same  basis  of  facts,  only  in  cases  falling  within 
ss.  236.  237  of  that  Code.  QUEEN-EmPRESS  v. 
SUBEDAR  Krishnappa,  1  Bom.  L.R.  15. 
[B.,  12  Cr.  L.J.  224  =  10  Ind.  Cas.  168  =  5  8. 
L.R.  16,  15  Cr.  L.J.  460  =  18  C.W.N.  723  =  24 
Ind.  Cas.  340.] 

(2398)— Ss.  236,  237,  4.03-Penal  Code, 
s.  ^57— Rangoon  Police  Act  (IV  of  1899),  s.  31 
^-Second  trial  for  a  graver  offence  when  con- 
viction on  the  same  facts  for  lesser  offence  subsist- 
ing, whether  legal.  — When  a  man  has  been 
convicted  of  committing  an  act  constituting  an 
offence,  and  further  evidence  subsequently 
comes  to  light  which  shows  that  his  act  consti- 
tuted a  graver  offence  than  that  of  which  he 
was  convicted,  he  cannot  merely  on  that 
ground  alone  be  put  upon  his  trial  for  the 
graver  offence.  Therefore,  a  person  who  is 
convicted  under  s.  31  of  the  Rangoon  Police 
Act  for  being  in  possession  of  an  article  supposed 
to  be  stolen  cannot  be  again  tried  and  convicted 
later  on  for  the  offence  under  s.  457,  Penal 
Code,  simply  on  the  ground  that  the  owner  of 
the  article  is  traced  and  some  further  evidence 
is  available  to  constitute  an  offence  under  s.  457, 
Penal  Code.  NGA  Shwe  Yl  v.  EMPRESS,  16 
Cr.  L.J.  267  =  28  Ind.  Cas.  155. 

(2399)— Ss.  236,  237,  403— See  AUTREFOIS 
ACQUIT,  Plea  of,  7  N.W.P.  371, 

(2400)— Ss.  236,  237,  403  (1)— See  BOM.  ACT 
III  of  1888,  ss.  308,  309,  342,  4  Bom.  L.R, 
575. 

(2401)— Ss.  236,  287,  537  {  =  Crim.  Pro. 
Code,  Act  X  cf  1882,  ss.  236,  237.  531)— Charge 
of  murder — Conviction  for  theft. — 8s.  236  and 
237  of  the  Crim  Pro.  Code,  refer  to  cognate 
offences  such  as  theft  and  criminal  breach  of 
trust,  and  do  not  relate  to  offences  of  so  distinct 
a  character  as  murder  and  theft.  Where, 
however,  the  prisoner  was  not  prejudiced  in  his 
defence  by  the  failure  to  frame  a  separate 
charge  of  theft,  held,  that  s.  537  of  the  Crim. 
Pro.  Code,  applied  and  that  the  conviction 
need  not  be  set  aside.  EMPRESS  v.  NAROTAM, 
A.W.N.  1888,  95. 

(2402)— Ss.  236,  367  (3 1— Applicability  to 
cases  of  doubt  as  to  guilt  of  accused  with 
regard  to  one  of  the  offences — Benefit  of  doubt 
when  to  be  given — See  PENAL  CODE,  ss.  72, 
302,  201,  1]  P.R.  1913,  Cr. 

(24031— Ss.  236,  403— Same  facts— Charges 
under  ss.  302,  201.  I.P.C. — Joinder  in  the  same 
triol — Legality — Separation  of  trials  as  regards 
charges  under  ss.  S02,  20i— Error  of  law— 
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Acquittal  in  previous  trial  under  s,  302 — Con- 
viction under  ss.  201,  202,  subsequently — 
Illegality. — A  and  his  wife  B  committed  a 
series  of  acts  in  tbe  course  of  the  same  trans- 
action, from  which  acts  it  could  be  inferred  that 
both  A  and  B,  or  either  of  them  committed  the 
oSence  of  murder  or  that  one  of  them  caused 
the  disappearance  of  the  evidence  of  commission 
of  the  offence  by  burning  the  dead  body.  A 
and  B  were  each  of  them  charged  under  ss.  302 
and  201,  I. P.O.  The  Sessions  Judge  tried  A 
under  both  the  sections  and  convicted  him 
under  g.  302,  I. P.O.  As  regards  B,  he  separated 
the  trials  in  respect  of  the  charges  under  ss.  302 
and  201,  tried  and  acquitted  her  on  the  charge 
under  s,  302  only.  Beld,  that  the  joinder  of 
charges  of  murder  and  of  causing  disappearance 
of  the  evidence  of  the  murder  in  the  alternative 
was  legal  under  s.  236,  Crim.  Pro.  Code.  (1  S. 
L.R.  73,  F.)  Held,  that  the  Sessions  Judge 
committed  an  error  of  law  in  that  he  separated, 
as  regards  B,  the  trial  under  s.  302  from  that 
under  s.  201.  Held  also  that  the  acquittal  of 
Bof  the  charge  under  s.  302  operated,  by  reason 
of  s.  403,  Crim.  Pro.  Code,  as  a  bar  to  her 
second  trial  on  a  charge  under  s.  201,  I.X^G. 
Crown  v.  Bawa  Manqhnidas,  i  S.L  R.  174 
=  8  Ind.  Gas,  936  =  11  Cr.  L.J.  731. 

(2404)— Ss.  236,  ill.  (6)  and  il6— Penal  Code, 
s.  193 — Perjury — Prosecution  of  a  loitness. — 
The  prosecution  of  the  petitioner  w^is  directed 
by  the  Sessions  Judge  under  s.  476  of  Crim.  Pro. 
Code,  for  having  made  three  different  state- 
ments on  the  same  fact  at  three  different  stages 
of  the  proceedings :  Held,  that,  under  the 
circumstances  of  the  case,  it  was  not  expedient 
that  the  petitioner  should  be  prosecuted. 
MAUNG  Tha  v.  Emperor,  8  Ind.  Gas.  947  = 
11  Cr.  L  J.  734.  (1894,  P.J.L.B.  79,  3  LB.R. 
204,  4  Cr.  L.J.  469,  F.) 

(2405)— Ss.  236,  477,  478 -See  SESSIONS 
Judge,  Jurisdiction  of,  3  M.  351  =  6  Ind. 
Jur.  28  =  2  Weir  269. 

S.  237,  para  1   (  =  1882,    s.  237;    1872; 

5.  456  ;  1861  cf  ss.  S6toS9),  and  para  2,  new. 

See  Charge. 

See  Joinder  of  Charges. 

See  Joint  Trial. 

(2406) -S.  237  {  =  Crim.  Pro.  Code,  1861. 
ss.  56  iob^)— Penal  Code,  ss.  395.  il2-Charge 
of  dacoity — Conviction  under  s,  412 — Legality. 
— Persons  charged  with  and  tried  for  dacoity 
under  s.  395  of  the  Penal  Code  cannot  be  con- 
victed of  receiving  stolen  property  under  s.  412, 
since  there  was  no  charge  under  the  latter 
section  and  sin;e  the  case  did  not  fall  within 
BS.  56  to  59  of  the  Crim.  Pro.  Code,  1861. 
Reg  v.  Gopala  Pursoo,  Rat.  Un.  Cr.  C. 
34  =  Cr.  Rg.  16-6-1870. 

(2407)— S.  237— Scope  of  the  section.— E.  237, 
Crim.  Pro.  Code,  does  not  apply  to  ,i  case  where 
the  true  nature  of  the  offence  is  not  open  to 
reasonable  doubt.  Where  a  person  is  charged 
■with  a  certain  offence  and  the  opinion  of  the 
assessors  is  taken  on  that  charge,  be  cannot  be 


convicted  of  a  different  offence,  which  the  evi- 
dence in  the  case  points  to,  if  the  opinion  cf  the 
assessors  is  not  taken  regarding  that  offence. 
In  re  Perumal  Nadan,  2  Weir  301  =  2  Weir 
392. 

(24081— S.  237— See  Penal  CODE,  ss.  20), 
302,  1  P.R,  1904,  Cr.  =30  P.L  R.  1904. 

(2409)— 8.  237— Different  offences— Different 
accused — Joint  trial — Legality — See  PENAL 
CODE,  ss.  379,  411,  1914  M.W.N.  352  =  23 
Ind.  Cas.  208  =  15  Cr.  L.J.  256. 

(2410)  — S.  237  (1)— See  SENTENCE— CUMU- 
LATIVE AND  SEPARATE  SENTENCES,  12  A. 
101. 

(2411)— S.  2:j7  (1)— See  Penal  Code,  ss.  23, 
195,  232,  235.  43  P.L.R.  1912  =  17  P.W.R. 
1912  Cr.  =  14  Ind.  Cas   604  =  13  Cr,  L.J.  252. 

(2412)— 8,  237— See  Nos.  54,  1554.  2185. 
2265,  2273.  2284,  2398  to  24C0,  supra,  and 
No.  2466,  3486,  3495.  3665,  3693,  infra. 

(2413)— Ss.  237,  238  (  =  Crim.  Pro.  Code, 
1882,  ss.  237  and  238).— A  person  charged  with 
and  acquitted  of  murder  was  convicted  of  having 
dishonestly  misappropriated  property  possessed 
by  the  deceased  person  at  the  time  of  bis  death. 
Held  that,  as  the  latter  charge  was  not  framed 
and  the  accused  was  not  called  upon  to  plead 
to  it,  the  conviction  was  bad,  EMPRESS  v. 
DONGRIA  Gaoli,  13  C. P.L.R.  Gr.  167.  (11 
B.H.C.  240,  R.). 

S.  238  (  =  1882,  8.  238;  1872,  s.  457). 

See  Charge. 

See  Joinder  of  Charges. 

See  Joint  Trial. 

(2414)— S.  238  (  =  Crim.  Pro.  Code,  1882, 
s.  238) — Charge  of  robbery — Conviction  for 
offences  under  ss.  380,  457  —  Validity. — The 
accused  v/ere  charged  with  and  tried  by  the 
Sessions  Court  for  an  offence  under  s.  397, 
Indian  Penal  Code,  of  committing  robbery  and 
using  a  deadly  weapon  (a  sword)  at  the  time  of 
committing  it,  and  the  jury  returned  a  verdict 
of  not  guilty  of  the  ^offence  charged,  but  found 
accused  No.  1  guilty  of  the  offence  of  house- 
breaking by  night  and  theft  in  a  dwelling  house 
and  accused  No.  2  guilty  of  abetting  those 
offences.  Held,  that  all  the  particulars  con- 
stituting tbe  minor  offence  of  house  breaking  by 
night  and  theft  in  a  dwelling  house  and  abet- 
ment of  those  offences  were  not  included  in  the 
definition  of  robbery,  the  only  offence  with 
which  the  accused  were  charged  ;  therefore, 
under  s.  238,  Crim.  Pro.  Code,  the  accused 
could  not  be  convicted  of  those  offences  without 
a  charge  being  framed  ;  the  verdict  of  the  jury 
finding  them  guilty  of  those  offences  in  tbe 
absence  of  such  a  charge  was  accordingly  bad 
and  should  be  reversed.  QuebN-Empress 
V.  Dala  Tala,  Rat.  Un.  Cr.  Gas.  211  =  Cr. 
Rg.  26  4-1885. 

(2415)— S.  238  (  =  Crim.  Pro.  Code,  1882, 
s.  238)— Conviction  for  a  minor  offence  where 
evidence  is  not  sufficient  for  grave  offence — Penal 
Code,  ss.  366  and  498. — Where  the  husband  is 
the  complainant  and  brings  bis  complaint  under 
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s.  366  of  the  Penal  Code,  a  conviction  under 
s.  498  of  the  Penal  Code  may  properly  be  had, 
even  in  the  absence  of  complaint  by  the  husband, 
under  s.  199,  Crim.  Pro.  Code,  of  an  offence 
under  s.  498  of  the  Penal  Code,  if  the  evidence 
be  such  as  to  justify  a  conviction  for  the  minor 
offence,  and  yet  insuffioient  for  a  conviction  for 
the  graver  one.  Such  a  case  is  within  the  in- 
tention of  s.  ii38,  Crim.  Pro.  Code.  The  inten- 
tion of  the  law  is  only  to  prevent  Mngistrate'b 
inquiring  of  their  own  motion  into  cases  con- 
nected with  marriage,  unless  the  husband  or 
other  person  authorised  moves  them  to  do  so, 
JATRA  SHEKH  v.  REAZAT  SHBKH,  20  C.  483. 
[Diss.,  27  M.  61  =  2  Weir  236,  17  CP-L.E.  105; 
F.,  12  Cr.  L.J.  50  =  8  J.nd.  Cas.  1160  =  32  P.R. 
1910,  Cr.  =  39  P.L.R.  1911  =  51  P.W.R.  1910, 
Ci.;R.,  22  C.  1006,  30  C.  9i0  =  8  G.W.N.  17, 
F.B.] 

(2416)— S.  239  (  =  Crim.  Pro.  Code,  1882, 
s.  233)— "Minor  offence"—  Offences  under  ss.  365, 
366  and  376,  Penal  Code. — The  words  "minor 
offence"  in  s.  238,  Crim.  Pro.  Code,  ought  to  be 
taken  in  their  ordinary  sense  and  not  in  any 
technical  sense  ;  if  so  taken,  an  offence  under 
s.  365  would  be  a  minor  offence  as  compared 
with  those  under  ss.  366  aud  376,  Penal  Code. 
Queen-Empress  v.  Sita  Nath  Mandal, 
22  C.  1006. 

(2417)— S.  238  i  =  Crim.  Pro.  Code,  1882, 
s.  238)— Penal  Code,  s.  330.  — Where  the  accused 
had  been  convicted  of  an  offence,  to  constitute 
which  an  additional  particular  was  necessary 
over  and  above  the  particulars  which  consti- 
tuted the  graver  offence  with  which  he  was 
charged,  i.e.,  the  purpose  of  extorting  confes- 
sion, held  that  a  conviction  under  s.  330,  Penal 
Code,  without  framing  a  charge  was  not  correct. 
Empress  v.  Sheodayal.  7  C. P.L.R,  Cr.  17. 

(2418)— S.  238— See  CONVICTION,  11  B.H.C. 
240. 

(2419)— S.  238— See  VERDICT  OF  JURY,  6 
C.L.R.  349. 

(2420)— S.  238  (2)  —  Charge  —  Rioting  -- 
Common  object  not  trespass —  Conviction  of 
trespass  whether  legal  —  See  PENAL  CODE, 
ss.  147.  447,  15  Cr.  L.J.  188  =  22  Ind  Cas. 
764  =  18  C.WN.  992. 

(2421)— S.  238— See  Nos.  54,  1429,  1564, 
1995,  2240,  2281.  2394,  2395.  2396,  2398,  2413, 
supra,  and  No.  2952,  3695.  3693,  4209,  ivfra 

(2422)— Ss.  238,  303,  307— See  CHARGE  TO 
Jury— Misdirection,  20  B.  2i5. 

(2423) -Ss.  238,  307— See  HIGH  COURT. 
JURISDICTION  OF— As  A  COURT  OF  REFER- 
ENCE, 2■^  C.  1006. 

(2424)— Ss.  239,  418  and  536— O^encesiriatie 
by  jury — Acquittal — Jtiry  being  of  opinion  of 
accused  being  guilty  in  respect  of  minor  offence 
not  triable  by  jury — Conviction— Appeal  on 
facts  and  on  law. — The  accused  was  charged 
with  robiaery  under  s,  392,  Penal  Code,  and 
also  with  the  ofTeoce  of  causing  grievous  hurt 
at  the  time  of  committing  robbery  under  s.  397, 
both  being  offences  triable  by  jury.    The  jury, 
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while  returning  a  verdict  cf  not  guilty  on  both 
the  charges,  found  the  appellant  guilty  of 
voluntarily  causing  grievous  hurt,  an  offence 
triable  by  assessors.  The  Sessions  Judge, 
accepting  the  verdict  of  "  not  guilty  "  acquitted 
the  accused  in  respect  of  the  charges  under 
ss.  392  and  397,  but  convicted  him  of  causing 
grievous  hurt  under  s.  325,  Penal  Code.  Against 
this  conviction,  the  accused  appealed  and 
claimed  to  go  into  the  evidence  and  to  show 
that  the  offence  under  s.  325  was  not  proved. 
Held,  by  Benson,  J. — The  accused  has  in  fact 
been  convicted  c>f  the  minor  offence  by  the 
Judge  who  treated  the  finding  of  the  jury  in 
regard  to  the  grievous  hurt  as  the  opinion  of 
assessors.  It  is  not  correct  to  say  that  the 
conviction  under  s.  325  was  by  a  jury.  It  is 
expressly  a  conviction  by  the  Judge  and  the 
Judge's  procedure  was  correct.  An  appeal, 
therefore,  lies  on  the  facts  of  the  case.  Per 
Bhashyam  Ayyangar,  J. — The  effect  of  s.  238  is 
to  invest  a  jury  trying  an  offence  triable  by  a 
jury  with  authority  to  find,  as  an  incident  to 
such  trial,  that  certain  facts  only  are  proved  in 
the  trial  which  facts  constitute  a  minor  offence, 
and  return  a  verdict  of  guilty  of  such  offence 
though  it  may  not  be  triable  by  a  jury.  And 
the  Sessions  Judge  may  thereupon  record 
a  judgment  convicting  the  accused  of  such 
minor  offence,  although  he  is  not  charged  with 
it  and  tried  on  such  a  charge  by  the  Sessions 
Judge  with  the  aid  of  jurors  as  assessors.  In 
cases  in  which,  having  regard  to  thechargeand 
the  evidence  adduced  at  the  trial,  it  is  appro- 
priate to  do  so,  the  Sessions  Judge  in  his  charge 
to  the  jury  should  draw  their  attention  to  the 
provisions  of  s.  237  or  238  as  the  case  may  be, 
so  that  the  jury  may,  if  they  deem  fit  to  do  so, 
return  a  verdict  of  guilty  on  a  cognate  or  minor 
offence,  though  ihey  return  a  verdict  of  not 
guilty  of  the  offence  with  which  the  accused 
has  been  actually  charged.  In  this  case  the 
jury  found  that  the  first  accused  was  guilty  of 
causing  grievous  hurt  and  the  Judge  has  given 
judgment  convicting  him  of  the  same.  And, 
therefore,  an  appeal  will  lie  from  such  judgment 
only  on  a  pointof  Jaw.  PaTTIKADAN  UMMARU 
V.  Emperor,  26  M.  243  =  2  Weir  463  =  2  Weir 
388.  [R.,  37  M,  236  =  13Cr.  L.J.  739  =  17  Ind. 
Cas.  51.] 

(2425)-  Ss.  238,  423  (6)  (2)— See  APPELLATE 
COURT,  Rat.  Un.  Cr.  C.  293  =  Cr.  Rg.  37  of 
1886. 

S.  239  (  =  1882,  a.  238  ;  1872,  s.  458). 

See  Charge. 

See  Joinder  of  Charges. 

See  Joint  Trial. 

(2426)— S.  239— Joinder  of  charges  against 
several  persons. — Where  62  persons  were  jointly 
charged  with  theft,  but  there  was  no  joint 
action  on  their  part,  each  acting  independently 
of  the  rest,  held,  that  the  joinder  of  62  separate 
charges  into  one  charge  was  a  material  irregu- 
larity by  which  the  accused  had  been  prejudic- 
ed.   In  re  Pokasu  Nayako,  2  Weic  303. 
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(2427)— S.  239  —  Same  transaciicn  —  Theft 
and  disposal  of  proceeds.— Ordiuanly  theft  and 
the  disposal  of  the  proceeds  would  be  parts  of 
the  same  transaotion  ;  and  as  proximity  of  time 
between  two  acta  does  uot  cecesfarily  constitute 
them  parts  of  the  same  transaction,  an  appre- 
ciable interval  of  time  between  two  acts,  other- 
wise conaected,  doe:^  not  prevent  them  from 
continuing  to  be  parts  of  the  same  series  of 
connected,  events  ;  and,  hence,  it  is  not  neces- 
sary to  show  that  the  theft  and  disposal  occurred 
within  a  few  hours  or  even  a  few  days  of  each 
other.  NGA  NYO  GYI  v.  KING-EMPEROR,  U. 
B.R.  1907.  Crim  Pro.  5  =  6  Cr.  L.J.  28  =  14 
Bur.  L.R.  38.  (27  0.  839,  28  C.  7.  10,  25  M. 
61,  1  C.W.N.  35.  2  L.B.R.  19.  U  B.R.  1904  — 
1906,  Cr.,  P.C.  2,  U.B.R.  1904-1906,  Penal 
Code,  9,  R) 

(2428) — S  239 — Same  transaction,  determin- 
ing factor  of — Continuity  and  community  of 
purpose  and  object. — In  deciding  whether 
offences  are  to  oonnecttd  as  to  form  one  and 
the  same  transaction,  the  determiuing  factor  )S 
not  so  much  proximity  in  time  as  continuity  and 
community  of  purpose  and  object.  S..239  of  the 
Crim.  Pro.  Code  is  merely  an  CDabling  section 
and  does  not  in  any  way  trimmel  the  discretion 
of  the  Court.  SUPERINTENDENT  AND  REMEM- 
BRANCER OF  LEGAL  AFFAIRS,  BENGAL  V. 
Manmohan  Roy,  16  Cr.  L.J.  3  =  26  Ind.  Cas. 
307  =  21  CL  J    193  =  19  0  W.N.  672, 

(2429) — S.  239—"  Same  transaction,''  mean- 
ing of — Trespass  and  on  ejection  assembling 
men  to  force  entry,  whether  p-irt  of  same  trans- 
action— Joint  trial,  whether  Ugal.—The  act  of 
a  trespasser  in  entering  into  a  factory,  and,  sub- 
sequent to  his  ejection  therefrom,  his  act  in 
assembling  men  to  force  an  entry  into  it,  are 
acts  unconnected  with  each  other  Rnd  do  not 
form  part  of  the  same  translation,  within  the 
meaning  of  s.  239  of  the  Crim.  Pro  Code,  and  a 
joint  trial  for  such  ofienres  is  illegal.  In  re 
ANANTHA  PadIYaRA,  15  Cr.  L.J.  695  =  26  Ind. 
Cas.  143.  (6  Ind. Cas.  242  =  7  M.L.T,  367  =  11 
Cr.  L.J.  293=1910  M  W.N.  541,  2y  C.  385  =  6 
C.W.N,  485,  25  M.  61  =  11  M.L.J.  253  =  2 
Bom.  L.R.  540  =  5  G.W.N.  866  =  28  I. A.  257, 
P.C.  =2  Weir  271,  F.) 

(2430)  — S.  239— .7oin«  trial— Same  transac- 
tion— Distinct  offences.  -  Three  accused  persons 
were  jointly  tried  and  convicted  of  three 
offences  of  cheating,  punishable  under  s.  420, 
Penal  Code  ;  the  acts  of  cheating  were  wholly 
distinct.  Held,  that  the  joint  trial  was  illegal; 
the  offences,  in  order  that  they  might  have 
been  properly  tried  together,  should  have  been 
committed  in  the  course  of  the  same  transac- 
tion. Karm  Singh  Mali  v.  Crown.  122  P, 
L.R.  1911  =  10  Ind.  Cas.  63  =  12  Cr.  L.J.  208  = 
28  P.W.R.  1911.     (33  M.  602,  33  C.  292,  F.) 

(2431)  --S.  iSd-Charges,  misjoinder  of —"  Same 
transaction  " — Sentences,  separate.  whether 
should  be  passed  for  offences  committed  in  the  same 
transaction. — The  petitioner,  a  ticket-collector, 
handed  over  two  used  tickets  to  a  confederate, 
who  thereupon  produced  them  before  a  Railway 
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authority  and  claimed  a  refund  of  the  fare  oq 
the  false  allegation  that  the  tickets  had  been 
purchased  by  his  aunt  and  had  not  been  used. 
The  petitioner  was  then  charged  with  criminal 
breach  of  trust  under  s.  408,  I. PC  and 
with  abetment  of  cheating  under  s.  402  read 
with  8.  109  and  tried  at  ihe  same  trial  with 
his  confederate  who  was  charged  with  attempt 
at  cheating,  under  s.  420  read  with  s  511,  IP. 
C.  Held — That  there  had  been  no  misjoinner 
of  charges.  The  offences  charged  agaiust  the 
petitioner  were  committed  in  the  same  transao- 
tion and  his  case  fell  within  the  purview  of 
s.  239,  Crim.  Pro.  Code.  The  tw"  clauf^es  of 
s.  2.39,  Crim-  Pro.  Code,  are  not  mutually  ex- 
clusive. 11  A  induces  B  to  cheat  and  B  attempts 
to  cheat  in  ron.ofquenoe,  A  and  B  may  clearly 
be  tried  together  tor  abetment  of  and  attempt 
at  cheating.  If  in  the  course  of  the  same  trans- 
action, A  commits  the  separate  offence  of  crimi- 
nal breach  ot  trust  in  furtherance  of  the  cons- 
piracy fo  cheat,  A  may  clearly  be  charged  with 
that  offence  at  the  same  trial  That  in  this  case 
the  petiiioner  committed  two  separate  offences 
in  the  same  tranaaotion  and  could  be  separately 
punished  for  these  offences,  but  the  sentences 
passed  upon  him  should  be  made  to  run  con- 
currently. Kali  Das  Chuckerbutty  v. 
King-Emperor,  13  C  W.N.  463  =  9  Ind.  Cas. 
618  =  12  Cr.  L.J  106  =  38  C  453.  (25  M.  61  =  5 
C.W.N.  866,  13  C.W.N.  1089,  R.  and  D.) 

(2432)— S.  239  (  =  Crim.  Pro.  Code,  1S82. 
s.  239) — "Transaction,'''  meaning  of — Fight 
between  two  parties- — The  word  "  transaction" 
in  3.  239  cannot  be  construed  as  authorising 
the  trial,  at  one  and  the  same  trial,  of  opposing 
parties  to  a  riot,  inasmuch  as  figbt  between 
two  parties  cannot  be  treated  as  one  transac 
tion  within  the  meaning  of  that  section' 
Queen-Empress  v.  Chandra  Bhuiya,  20  G« 
537.  [R.,  1  L.B.R.  56,  4  Cr.  L.J.  75  =  5  P.R- 
1906,  Cr.  =  116P.L.R.  1907.] 

(2433) — S.  239 — False  statement,  charge  of, 
against  several  persons. — When  .'5everal  persons 
are  charged  with  making  false  statements,  they 
should  be  charged  and  tried  separately.  In  re 
PONAGANTI  MUSALaYYA,  2  Weir  304. 

(2434)— S.  239  (  =  Crim.  Pro.  Code,  1882, 
s.  239) — Charges  involving  conspiracy  betiueen 
the  accused — Joint  trial. — Where  the  charges 
involve  conspiracy  between  the  accused,  tbey 
should  be  tried  jointly.  QueEN-EMPRESS  v. 
Moss,  16  A.  88  =  A.W.N.  1894,  23. 

(2435)— <S.  239 — Joint  trial — Conspiracy  by 
accused  to  procure  conviction  of  innocent  person 
— Several  acts  done  by  each  all  converging  to  the 
point  agreed  upon — Liability  of  all  co7ispirators 
—  Trial  can  be  joint. — The  accused,  five  in 
number,  finding  that  a  robbery  of  property 
worth  Rs.  60,000  was  committed,  aided  and 
abetted  each  other  in  inducing  one  Tukya, 
whom  they  knew  to  be  entirely  innocent  of  the 
theft,  for  the  consideration  of  a  bribe  of  Rs.  100, 
falsely  to  confess  to  complicity  in  the  crime 
and  to    acquiesce    in   being  prosecuted   for  it» 
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with  the  object  that  the  accused  or  some  of 
them  might  share  the  loot  with  the  real  thieves. 
To  this  end,  the  accused  wrongfully  confined 
Tukya.  fabricated  false  evidence  in  order  to 
procure  his  conviction,  knowingly  instituted 
a  false  prosecution  against  him,  and  in  that 
prosecution  gave  false  evidence  in  order  to  secure 
his  conviction.  The  first  accused  was  convicted 
of  fabricating  and  giving  false  evideoca  with 
intent  to  procure  conviction  of  an  oSence, 
and  of  wrongful  confinement,  and  of  causing 
criminal  proceedings  to  be  instituted  against  a 
parson  without  just  or  lawful  ground.  The 
accused  No.  5  was  convicted  at  the  same  trial 
for  giving  false  Rvidence  with  intent  to  procure 
conviction  of  an  oSence.  In  appeal,  it  was  urged 
that  the  j^int  trial  of  these  two  accused  was 
illegal  :  Held,  that  s.  239,  Grim.  Pro.  Code, 
was  distinctly  applicable,  inasmuch  as  there 
was  one  sustained  and  continuous  plot  for  the 
purpose  of  screening  the  real  offenders  in  the 
robbery  and  of  exposing  Tukya  to  a  false  charge 
with  a  view  that  the  accused  or  some  of  them 
might  participate  in  thesDolen  property  ;  and  to 
secure  that  end  various  means  had  to  be  resort- 
ed f.o,  one  of  which  was  the  giving  of  false 
evidence,  (i  Bom.  L.R.  53.  D  )  Held,  further, 
that  the  accusation  against  all  the  accused 
persons  was  that  they  carried  ouc  a  single 
scheme  by  succsbsive  acts  done  at  intervals,  but 
there  was  complete  unity  of  project,  and  the 
whole  series  of  acts  were  so  linked  togetner  by 
one  motive  and  design  as  to  constitute  one 
transaction  within  the  meaning  of  s.  239.  EM- 
PEROR v.  GANESH  NAKAYAN,  14  Bom.  L.R. 
972  =  1  Bora.  Cr.  C.  216  =  13  Cr.  L  J.  833  =  17 
Ind.  Cas.  705.    (80  B.  49,  R.) 

(24361— S.  2^9 -Offences  under  ss.  3  and  i 
of  the  Gambling  Act — Joint  trial-  Legality. — 
In  this  case  19  persons  were  convicted  under 
the  Gambling  Act— one  under  s.  3  for  keeping 
a  gambling  den  and  the  rest  under  s.  i  for 
frequenting  it  and  gambling  there.  Beld.  that 
the  joint  trial  of  all  the  19  persons  was  illegal 
and  the  convistions  should  beset  aside.  (6  P. 
W.R.  1910,  Cr.,  25  M.  61,  P.C,  R.)  Persona 
can  only  be  jointly  tried,  apart  from  cases  of 
oSenders  and  their  abettors,  if  they  are  accused 
of  the  same  offence  or  of  different  offences 
committed  in  the  same  transaction.  The 
keeping  of  a  gaming  house  and  the  being  pre- 
sent in  it  at  the  time  of  a  police  raid  cannot  be 
said  to    be   part    of    the    '  same    transaction.' 

Crown  v.  fazel  Din,  33  P.R.  1914,  Cr. 

(2437)— S.  239— Misjoinder  of  charges  — 
Daco'Uy — Offence  committed  on  different  days — 
One  trial — Illegality. —  Where  four  accused 
were  charged  and  tried  together  for  two  offences 
of  dacoity  committed  on  30th  May  and  2ud 
June,  1909,  not  forming  p<rt  of  the  same 
transaction  :  Held,  that  the  trial  was  bad  and 
that  the  convictions  should  be  quashed. 
Shanmooga  Thevan,  Sinnan  Thevan  v. 
Emperor  7  Ind.  Cas.  390  =  8  M  L.T.  286  = 
1910  M.W.N.  540.  (33  C.  292,  10  C.W.N.  32. 
3  Cr.  L.J.  126,  F.i 
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(2438>— S.  239— Joint  trial  of  principal  and 
abettor— Prejudice— Re  trtal  by  anoDier  Judge, 
— Where  there  were  three  charges  under  ss.  408 
and  408/109,  I. P.C,  against  two  accused  per- 
sons in  respect  of  three  sums  said  to  have  been 
defalcated  on  three  different  dates,  and  the 
Sessions  Judge  trie!  the  two  accused  jointly  in 
spite  of  objpction  taken  by  tbem  :  fleZd,  that, 
under  s.  239,  Ccim.  Pro.  Code,  judicial  dis- 
cretion was  given  to  the  Court  to  try  the  prin- 
cipal offender  and  the  abettor  either  jointly  or 
separately,  and  the  manner  in  which  this 
discretion  should  be  exercised  must  depend  on 
the  facts  of  each  case.  The  High  Court,  on  a 
consideration  of  the  circumstances  of  the  case, 
]ield  that  tbe  accused  should  not  have  been 
tried  on  the  charges  jointly,  and  set  aside  the 
convictions  and  sentences,  and  directed  that 
the  re-tnal,  if  any,  should  take  place  before 
another  Sessions    Judge.     DWARKA   SINGH  v. 

king-Emperor,  19  C  W  N.  121. 

(2439)— 8.  239  — Keeping  common  gaming 
house— Gambling  — Same  tran.saction  —  Joint 
trial— Legality  — See  ACT  III  OF  1867,  sa.  3,  4, 
5,6,  10,  9N.L  R.  68  =  14  Cr.  L.J.  293=19  Ind. 
Cas.  949. 

(2440) — S.  239 — Joint  trial  of  parsons  separate- 
ly accused  of  offences  under  the  Excise  Act — 
Accused  raising  no  oojection  to  joint  trial — 
Effect — Convifition  whether  may  be  set  aside- 
See  ACTXITop  1896  (EXCISE),  ss.  48.  53,  97 
P.L.R.  1914=15  Cr.  L  J.  172  =  25  P.W.R. 
1914,  Cr.  =  22  Ind.  Cas.  748  =  20  P.R.  1914,  Cr. 

(2441)— S.  239— S^e  COMMITMENT  TO  SES- 
SIONS Court,  22  P.R  I88i,  Cr. 

(2442)— s.  239— se?  magistrate.  juris- 
diction of — commitment  to  sessions 
Court,  13  C,  305. 

(2443)— S.  239— See  PENAL  CODE,  ss.  109, 
195,  A.W.N.  1882,64. 

(2444)— S.  239— Offences  under  ss.  215,  379, 
411,  Indian  Penal  Code — One  trial  — Whether 
misjoinder  See  PENAL  CODE,  ss.  215,  379, 
411,  26  M.L.J.  598  =  15  Cr.  L.J.  471  =  24  Ind. 
Cas.  351. 

(2445) — S.  239 — Persons  committing  dacoity 
—  Same  transaction — Joint  trial — Sentence — 
See  PENAL  Code,  ss-  395.  396,  400,  68  P.LR. 
1911  =  10  Ind.  Cas.  833  =  45  P.W.R  1911  =  12 
Cr.  L.J.  260. 

(24461—8.  239— See  WITNESS— EXAMINA- 
TION  OF  WITNESSES,  5  C.LR.  574. 

(2447)— S.  239— See  Nos.  54,  244,  354,  647, 
1564,  2204,  2248,  2252.  2307.  2308,  2309,  2317. 
2318,  2322  to  2329,  2346,  2348,  2349,  2.350, 
2372  to  2375, supra. 

(2448)— Ss.  239,  439  and  537 -Joint  trial  of 
both  parlies  w  a  riot,  whether  merely  irregular 
or  altogether  ilUgal  and  void — Interference  by 
Chief  Court  on  revisio7i  entirely  discretionary. 
— Where  two  parties  are  arrayed  against  each 
other  in  a  riot,  it  cannot  be  said  that  the  offence 
of  rioting  was  committed  by  both  the  parties  in 


1841 


THE  ALL  INDIA  DIGEST. 


1842 


Crim.  Pro.  Code  (Act  Y  of  i89i)— continued. 

the  same  transaction,  within  s.  239  of  the  Code, 
so  as  to  justify  h  joint  trial  of  the  persons  on 
both  the  sides.  The  oSence  of  rioting  commit- 
ted by  each  side  forms  a  separate  transaction  and 
8.  239  will,  therefore,  be  entirely  inapplicable. 
Though,  in  the  light  of  the  Privy  Council 
judgment  in  Subramania  Iyer  v.  King  Emperor. 
it  must  be  held  that  a  trial  which  is  not 
warranted  by  the  provisions  of  the  Crim. 
Pro.  Code  is  altogether  illegal  and  void 
and  not  merely  irregular,  within  the  purview  of 
s.  537,  yet  it  would  be  entirely  inoonsistent 
with  the  letter  and  scope  of  s.  439  to  hold  that, 
in  every  case  of  illegal  trial,  the  Chief  Court  is 
necessarily  obliged  to  interfere  without  due 
regard  to  the  circumstances  of  the  particular 
case.  The  illegality  of  a  trial  is  no  doubt;  prima 
facie  good  and  strong  ground  for  the  exercise  of 
revisional  jurisdiction,  but  it  is  not  imperative 
on  the  Court  to  take  such  action  in  every  case, 
however  small  and  scant  may  ba  the  necessity 
or  reason  for  adopting  such  a  course  so  as  to 
interfere  with  the  conviction  in  every  such  case, 
especially  where  no  prejudice  is  shown  to  have 
been  caused  by  such  illegality.  ALA  Dya  v, 
KiNG-EMPEROR.  5  P.R.  1906,  Cr.=4  Cr.  L  J. 
75=115  P.L.R.  1907.  (15  P.R.  1882,  Cr,,  20  C. 
537=  25  M.  61,  P.C,  B.) 

(2449)— Ss.  239  and  537  (  =  Crim.  Pro.  Code, 
1882,  ss  239,  537) — Counter  cases  of  rioting 
— Trial  of  both  cases  together — Irregularity  pre- 
j'ldicing  the  accused— Examination  of  accused 
in  one  case  as  prosecution  witnesses  in  another. 
— In  counter  cases  of  rioting  and  grievous  hurt 
committed  to  Sessions  separately,  the  Judge 
examined,  first,  the  witnesses  in  one  of  the 
cases  and  then  examined  the  witnesses  in  the 
other  case.  The  principal  witnesses  for  the 
prosecution  in  the  one  case  were  the  accused  in 
the  other  and  vice  versa.  The  assessors  in  both 
the  cases  were  the  same.  Alter  examination 
of  witnesses  in  booh  the  eases,  the  argument  in 
both  ca?es  were  heard  on  the  same  day,  and  the 
assessors  were  invited  to  give  their  opinion  in 
the  two  cases  at  one  time,  as  the  cases  were, 
according  to  the  Judge,  inextricably  connected, 
and  only  one  judgment  was  given  in  both 
cases.  Held,  that  the  mode  of  trial,  although 
irregular,  did  not  prejudice  the  accused  in 
their  defence  and  that  re-trial  was  not  made 
necessary  by  reason  of  such  irregularity.  B.L.R. 
Sup.  Vol.  750  =  8  W.R.Cr.  47,  12  W.R.Cr.75, 
Appr.)  [R.,  1  C.W.N.  426.  83  P.L  R.  1901  =  7 
P.R.  1901,  Cr.,  8  C.VV.N.  344,  2  L.B.R.  106.] 
Held  also  that  the  examination  of  the  accused 
in  one  case  as  witnesses  for  the  prosecution,  as 
was  done  sapra  would  not  affect  the  validity  of 
a  conviction  based  on  such  evidence-  QUEBN- 
EMPRESS  V.  Chandra  Bhuiya,  20  C.  537. 
{14  C.  358,  Diss.;  6  C.  96,  Cons,  and  D.) 

(2450)— Ss.  239.  5.37— Illicit  possession  and 
transport  of  opium  — Jomt  trial  — Misjoinder  of 
parties— Effect— See  ACT  I  OF  1678,  3.  9,  15 
Cr.  L.J.  420  =  24  Ind.  Ca^.  156. 


— S.  240  (  =  1882.  8.  2 JO 
B.  379.A.) 

See  Charge. 
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See  Joinder  of  Charges. 

See  Joint  Trial. 

(2451)— S.  240  i  =  Crim,  Pro.  Code,  1882, 
s.  240) —  Withdratval  of  charge. — The  permission 
to  withdraw  one  of  several  charges  against  an 
accused  person,  allowed  by  a.  240  of  the  Crim. 
Pro.  Code,  only  applies  to  charges  against  the 
same  accused  in  the  same  case  and  not  to 
separate  charges  of  distinct  offence';  in  different 

C4ses.  Queen-Empress  v.  sadia,  Rat.  Un. 
Cr.  C.  362  =  Cr.  Rg.Sof  1888.  [F.,9  Cr.L.J. 
495  =  6  M.L.T.  90.] 

(2452)— S-  240  {==  Crim.  Pro.  Cods,  1882, 
s.  240).— S.  240  of  the  above  Code  applies  to 
cases  in  which  at  the  same  trial  more  charges 
than  one  have  been  formally  drawn  up  against 
the  same  person  under  the  provisions  of 
Ch.  XIX  of  the  Code.  EMPRESS  v.  BhaNSI- 
DHUrDeoria,  to  GP.L  R.Cr.  1. 

(2452-a)  — S.  240- See  No,  4371.  infra. 

(2453)— Ss.  240.  997.  303  {  =  Crim.  Pro. 
Code,  1882  ss.  240,  297.  m^)— Trial  for  several 
charges— Co'iivction.  —  S.  240,  Crim.  Pro.  Code, 
applies  to  cases  where  more  charges  than  one 
are  made  against  an  accused  person.  If  he  is 
convicted  of  one  of  these  charges  before  the 
otiher  charges  are  tried,  such  other  charges  may 
he  withdrawn.  But,  when  the  evidence  bear- 
ing on  all  the  charges  has  been  recorded  and  the 
pleaders  heard,  it  is  the  duty  of  the  Sessions 
Judge  under  s.  297,  Crim.  Pro.  Code,  to  sum 
up  the  whole  of  the  evidence,  and  the  jury 
should  then,  under  s.  303,  be  required  to  return 
a  verdict  on  all  the  charges.  QUEEN-EmpreSS 
v.  Lingo,  Rat. Un.Cr  C.  286  =  Cr.Rg.  22  of 
1886. 

(2454)— Ss.  240, 344,  ^M—Stay  of  trial  under 
s.  240. — Where  the  Sessions  Judge  stayed  the 
trial  of  the  accused  in  a  case,  pending  appeal 
against  the  conviction  in  another,  and  purport- 
ed so  to  act  under  s.  240.  Crim.  Pro.  Code, 
held,  that  s.  240.  Crim.  Pro.  Code,  is  only 
applicable  to  joinder  of  charges  in  the  same  case, 
and  not  to  separate  charges  of  distinct  offences 
tried  separately,  and  the  procedure  of  the 
Sessions  Judge  was  illegal.  Held,  also,  that 
the  Sessions  Judge  might  have  attained  the 
desired  object  by  adjourning  the  trial  under 
s.  344,  Crim.  Pro.  Code,  pending  appeal  in  the 
other  case,  or  the  Public  Prosecutor  might 
under  s.  494  have  withdrawn  the  case,  with 
the  consent  of  the  Court.  In  re  MANTRI 
Kamara.JU.  6  M.L.T.  90  =  9  Cr.  L.J.  495  =  2 
Ind.  Gas.  128. 

(2455)— Ss.  240.  403  (1  io  4)  {  =  Grim.  Pro. 
Code,  Act  X  0/1882,  ss.  240.  AQ^)— Penal  Code, 
ss.  193,  204 — Stay  of  trial. — A  Magistrate 
trying  a  person  accused  of  offences  under  ss.  193 
and  204  of  the  Penal  Code,  convicted  the 
accused  under  the  former  section,  but  with 
regard  to  the  latter,  the  Magistrate,  thinking 
that  the  facts  constituted  some  other  offence, 
ordered  the  papers  to  be  placed  before  the 
District  Magistrate.  Later  on,  the  accused 
was  again  placed  on  trial  under  s.  204.  Held, 
that  the  first  disposal    did    not    amount  to  aa 
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acquittal  but  only  to  a  stay  of  trial  under 
s.  240  of  the  Grim.  Pro.  Code,  and  that  the 
subsequent  trial  was  not  barred  by  s.  403  of 
the  Crim.  Pro.  Code.  EMPRESS  v.  RAGHD- 
NANDAN  LaL,  A. W.N.  1889,  8. 

S  241(  =  1882,  B.  241;  1872,  s.  203,  para.  1). 

(2456)— 8.  241— See  No.  79,    supra. 

S.  242  (=1882,  B.  242  ;  1872,  ss.  203,  paras 

2,  206,  para  1  ;  1861,  s.  265). 

See  Summons  Cases. 

See  Trial. 

(2457;— S.  242— See  ACCUSED  PERSON,  1 
L.B.R.  308  . 

(2458)— S.  242— SeeNos.  273,  761,  782,  2058. 
2330,  supra  and  4296  infra. 

(2459)— Ss.  242,  243  244— Sfe  PUN.  ACT, 
XIII  OF  1884,  2  P.R.  1890.  Or. 

(2460)— Ss.  242,  244,  342,  364  and  537— 
Examination  of  accused.—S.  342,  Cnm.  Pro. 
Code,  is  imperative  and  requires  the  accused  to 
be  examined  after  the  wiinesses  for  the  prose- 
cution have  been  examined.  This  applies  to  all 
trials,  but,  in  summary  inal.",  the  provisions 
of  s.  364  as  to  the  mode  of  recording  such  exa- 
mination do  not  apply.  The  answer  of  the 
accused  recorded  under  s.  242  in  summons  cases 
takes  the  place  of  a  plea  to  a  formal  charge,  but 
when  the  witnesses  for  the  prosecution  are 
finished,  s.  244  requires  the  Magistrate  to  hear 
the  accused  again  and  to  take  such  evidence  as 
he  produces  in  his  defence.  KiNG-EmpEBOR 
V.  Kyon  Baw,  2  L.B.R.  239.  (2  L.B.R.  115. 
JR.;  4  L.B.R.  143,  D.).  f^^.,  7  Cr.  L.J.  422  =  4 
L.B.R.  143.] 

(2461)— Ss.  242,  262,  264— See  SUMMARY 
Trial,  Rat.  Un.  Cr.  C  725  =  Cr.  Rg.  50  of 
1894. 

(2462)— Ss.  242,  344— See  ACCUSED  PERSON, 
1  L.B.R.  60. 

(2463)  — Ss.  242,  437— See  PENAL  CODE, 
S9.  500,  506,  13  Cr.  L.J.  488  =  15  Ind.  Gas.  488. 

S  243  (  =  1882,  8  243;  1872,  83.206,  para  2, 

203.) 

See  SUMMONS  CASES. 
See  TRIAL. 

(2464)— 8.  243— See  PENAL  CODE,  s.  290, 
1  C.P.L.R.  25,  Cr. 

(2465)— S.  243— See  Nos.  79,  273,  415.  2012, 
2459,  supra,  and  Nos.  2473,2598,  4296,  in/ro. 

(2466)— Ss.  243  and  237— S^e  MURDER,  5 
W.R.  Cr.  Cir.  2. 

(2467)— Ss.  243,  244,  2i6— Trial  cf  summons 
case — Summons  for  cri77iinal  trespass — Con- 
victio7i  for  assault  and  mischiej — Competency  of 
Magistrate — Proctdure  to  be  followed. — Where 
certain  accused  persons  had  been  summoned  to 
nswer  a  charge  of  criminal  trespass  only,  it  is 
pan  to  the  trying  Magistrate  to  convict  them 
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of  the  offences  of  assault  and  mischief.  Held, 
that,  on  a  plain  construction  of  s.  246,  the 
Magistrate  is  not  bound,  when  he  thinks  that 
other  offences  have  been  proved,  to  re  open  the 
trial  and  follow  the  procedure  of  ss.  243  and 
244.  Dasarath  Rai  v.  Emperor,  36  C.  869 
=  4  Ind.  Cas.  352  =  10  Cr.  L.J.  557.  (22  W  B. 
Cr.  40,  R.) 

(2468)— Ss.  243,  262,  263  and  555  (  =  Cri7». 
Pro.  Code,  1882,  ss.  243,  262,  263,  555i  — 
Summary  procedure — Accused  fined  by  the 
Magistrate  without  notice  or  summons  and 
proceeding  recorded  subsequently  to  trial, 
validity  of. —  Where  a  Deputy  Magistrate,  who 
was  also  the  Chairman  of  a  Municipality,  riding 
on  borse  back,  ia  his  capacity  as  Chairman, 
convicced  a  person  under  s.  283,  Penal  Code, 
describing  the  trial  as  summary  trial,  on  the 
admission  of  the  accused  tnat  he  had  rnised 
the  level  of  the  road,  without  issuing  any  process 
or  giving  any  notice  10  the  accused,  held,  that 
the  Magistrate's  procedure  was  illegal  on  the 
grounds  (1)  that  the  record  of  the  proceeding 
was  not  made  at  the  time  of  tbe  trial  (s.  263), 
but  subsequenth  prepared,  after  the  close  of 
the  trial,  from  memory  or  from  rough  notes; 
(2)  that  the  Magistrate  did  not  record  the 
admission  of  the  accused  at  the  time  in  the 
words  of  the  accused  as  far  as  possible  as 
required  by  s.  243  and  (3)  that  the  Magistrate 
was  prohibited  by  s.  555  from  trying  the  case 
himself.  QUEENEmpRESS  v  ERUGADU,  15 
M.  83  =  2  Weir  326  =  2  Weir  729. 

S.  244  (  =  1882,  8.  244;  1872,  S8.  207,  361  ; 

1861,  S8.  262,  263,  266.) 

See  Summons  Cases. 

See  TRIAL. 

(2469) — S.  244 — Summons  cases — Powers  of 
Magistrate  to  lefute  to  compel  aitetidance  of 
witness,  already  summoned. — There  is  no  dis- 
cretionary power  piven  bys.  244  of  tbe  Code  to 
refuse,  in  summons  cases,  to  compel  the 
attendance  of  a  witness  upon  whom  the  Court 
has  already  issued  process.  DauLAT  SINGH 
V.  Brinda  Belder,  30  C.  121. 

(2470)— S.  244  (  =  Crim.  Pro.  Code,  1882, 
s.  2441 — Power  of  Magistrate  to  dispense  with 
complainant's  tciinesses. — It  is  not  open  to  the 
Magistrate,  under  s.  244,  to  dispense  with  any 
witness  whom  the  complainant  wishes  to  exa- 
mine- Naranapier  v.  Ramasawmi  AIYAR, 
2  Weir  305- 

(247l)-S  244- See  BOM.  ACT  IV  OF  1887, 
s.  7,  3  SL.R.  84  =  3  Ind.  Cas.  895. 

(2472)— 8.  244— See  Nos.  ISO,  2012,  2058, 
2459,  2460,  2467,  supra,  and  No.  2666,  4756, 
infra, 

(2473)— Ss.  244  and  2i3— Procedure  when 
accused  does  7iot  admit  offence. — If  an  accused 
does  not  admit  that  he  committed  the  cffence 
of  which  he  is  accused,  the  Magistrate  cannot 
convict  him  except  upon  evidence  that  the 
accused  did  commit  the  offence.  The  latter 
part  of  s.  243  should  not  be  read  as  distinct 
and  separable  from  the  first  part  of  the  section,. 
Vadivelu  Swamy  v.  Crown,  l  L.B.R.  93. 
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(2474)— Ss.  244,  245.  Ml— See  COMPLAINT 
—Dismissal  of  Complaint,  5  M.  160  =  2 
Weir.  305 

(2475)— Ss.  244,  250  (  =  Grim.  Fro.  Code, 
1882  ss.  244,  250) — Complaint  of  assault — Con- 
viction of  complainant  and  accused  for  affray. — 
The  complainant  charged  some  persons  with 
assault.  The  Magistrate,  after  taking  evidence, 
acting  under  s.  250,  Crim.  Pro.  Code,  and  with- 
out altering  the  previous  charge  or  framing  a 
new  one,  convicted  the  accused  and  also  the 
complainant  under  8.  160, 1. P. C:  Htld  that  the 
conviction  of  the  complainant  was  illegal  and 
that  separate  proceedings  ought  to  have  been 
taken  against  him.  QUEEN-EmpRESS  v. 
KISSAN  Malhari,  Rat.  Un.  Cr.  C.  403  =  Cr. 
Rg.  64  of  1888. 

S.  245  (  =  1882.  8.  245  ;  1872,  ss.  211,  paras 

1  and  2,  221  ;1861,  s.  272). 

See  Summons  Cases. 

See  Tbial. 

(2476)— S. 245— iSue  REVISION— ACQUITTALS, 
15  M.L.J  225. 

(•2477)— S.  245  See  Nos.  79,  149,  2474, 
supra,  and  No.  2574,  infra. 

(2478)— Se.  245,  247.  248,  250,  345  and  366— 
See  Compensation— General,  6  G.  581,  14 
P.R.  1894,  Cr.  N.,  56  ?.R.  1887,  Cr. 

(2479)— Sa.  245,  247,  248,  250.  345  and  366 
— Sse  COMPENSATION  TO  ACCUSED,  19  P.R. 
1888,  Cr. 

(2480)— Ss.  245  and  252  {  =  Crim.  Pro.  Code, 
1882,  ss.  245.  252) — Warrant  case-  Court  fees 
for  sujmnoning  witnesses. — Under  s.  244,  the 
Magistrate  i^  to  summon  witnesses  on  the  ap- 
plication of  the  complainant  in  summons  oases, 
but  in  warrant  cases  the  rule  is  laid  down  in 
s.  252.  The  Magistrate,  in  the  latter  case,  is 
to  ascertain  the  names  of  other  persons  acquaint- 
ed with  the  case,  from  the  complainant  or 
otherwise,  and  shall  then  summon  them.  S.  31 
of  the  Court  Pees  Act  which  has  reference  only 
to  the  law  as  it  stood  at  the  time  of  its  enact- 
ment, does  not  itself  make  the  complainant 
liable  to  pay  fees.  The  dismissal  of  complaint 
in  a  warrant  case,  although  the  offence  is  a 
non-cognizable  one.  for  failure  of  the  complain- 
ant to  pay  Court-fees  is  not,  therefore,  legal. 
In  re  PalannaGARI  Pitchivadu,  2  Weir, 
323. 

(2481)— Ss.  245,  253,  258.  403,  407  (  =  Crim. 
Pro.  Code,  1882,  ss.  245,  258,  258.  403,  407)— 
Trial  of  loarrant  case  as  summons  case — Acquit- 
tal— Discharge— Order  for  retrial. — The  com- 
plainant charged  two  persons  before  a  Tahsildar 
Magistrate  with  theft  and  hurt  (ss.  379,  323, 
I.P.C.),  which  were  warrant  cases.  The 
summons  was  issued  for  an  offence  under 
s.  426.  I.  P.O.  The  offence  for  which  the  accused 
was  tried  was  cne  under  s.  323,  bat  the  Magis- 
trate did  not  frame  a  charge.  He  treated  the 
case  as  a  summons  case,  and  dismissed  the 
charge  under  s.  245,  Crim.  Pro.  Code.    On  the 
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application  of  the  complainant,  the  Magistrate 
of  the  District  made  an  order,  under  s.  437. 
Crim.  Pro  Code,  for  a  new  trial  before  himself , 
on  the  ground  that  the  accused  had  been  impro- 
perly discharged.  Held  that,  as  s.  245  did 
not  apply  to  warrant  cases,  the  so-called 
acquittal  had  no  eSect.  and  the  complaint  was 
not  legally  disposed  of  by  the  Tahsildar  Magis- 
trate. The  result  being  that  the  order  of  the 
Magistrate  could  only  operate  as  a  discharge 
under  s.  253,  I.P.C,  the  order  of  the  District 
Magistrate  was  good  under  s  437.  Crim.  Pro. 
Code.  EMPRESS  V.  Jadu,  A.W.N.  1886,  260. 
[F.,  A.W.N.  1888,  96.] 

(2482)— Ss.  245.  253,  258,  437  {^-Crim.  Pro. 
Code,  Act  X  of  1882,  ss,  245,  253,  258.  437)  — 
Penal  Code,  ss.  447,  448 — Acquittal— Effect. — 
Where  a  Magistrate  dealt  with  a  warrant  case 
(s.  448  of  the  Penal  Code)  as  a  summons  case 
and  acquitted  the  accused  under  s.  245  of  the 
Crim.  Pro.  Cede,  held  that  the  order  amounted 
only  to  one  of  discharge  under  s.  253  of  the 
Crim.  Pro.  Code,  and  could  be  dealt  with  as 
such  under  s.  437.  The  mere  absence  of  the 
words  "  house-trespass "  in  the  Magistrate's 
judgment  do  not  warrant  an  inference  that  the 
ctse  was  dealt  with  as  one  under  s.  447  of  the 
Penal  Coae  when  the  facts  clearly  establish  the 
tbeorv  of  an  offence  under  the  next  section. 
EMPRESS  V.  Lajja  Ram,  A.W.N.  1888,  96. 

(•2483j  — Ss.  245,  253,  i^T  —  Summons  case  tried 
as  warrant  case — Discharge  of  accused,  effect  of 
— Acquittal. — If  a  Magistrate  trying  a  summons 
case,  whatever  procedure  he  adopts,  finds  no 
case  made  out  against  the  accused,  and  lets  him 
go  unconditionally,  he  acquits  him,  though  be 
styles  his  order  an  order  of  discharge  and  tacks 
on  to  it  the  number  of  some  section  of  the  Code 
which  deals  wuh  dischtirges.  The  accused  is, 
none  the  less,  in  law  acquitted,  for  the  Code 
contemplates  no  other  order  in  summons  cases. 
Under  such  circumstances,  the  Suasions  Judge 
has  no  power  to  take  action  under  s.  437,  Crim. 
Pro.  Code,  on  the  Magistrate's  order.  THETHa- 
RAPPaPILL.M  V.  VENCATRAMA  AIYAR,  6  lad, 
Caa.  385  =  8  M.L.T,  78  =  11  Cr.L  J.  350. 

(2484)— Ss,  245,  289— See  ASSESSORS,  7  B.H. 
C.  Cr.  82. 

(2485)— Ss.    245,    349  —  See  MAGISTRATE, 

Jurisdiction  of— General  Jurisdiction, 

2  L.B.R.  285. 

(24S6)— Ss,  245,  idS— Revision— Interference 
ivith  acquittal  on  reference  by  the  District  Magis- 
trate-—  As  the  Criminal  Procedure  Code  provides 
for  an  appeal  against  acquittal  by  Government, 
the  High  Court  will  not  interfere  under  s.  438, 
The  High  Court  has  no  power  in  revision  to 
convert  an  acquittal  into  a  conviction.  SANGILI 
Naicken  v.  Emperor.  8  M.L.T.  380  =  8  Ind. 
Cas.  293  =  11  Cr.  L  J.  622  =  1910  M.W.N.  517. 

S.  246  (  =  1882,   s.  246  ;  1872,  s.  203,  para 

1,  cl.  2). 

See  Summons  CASES. 
See  Trial. 
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(2487)— S.  246  (=  Crim.  Pro.  Code,  1882, 
s.  246) — Dismissal  of  complaint  made  by  a  Police 
charge  sheet. —  Where  a  complaint  is  made  by  a 
Police  charge  sheet,  it  is  not  necpssary  to 
examine  the  complainant  before  dismissins  the 
complaint.  In  re  L.  M.  SO  ARES,  2  Weir  2i6. 

(2488)— S.  246— See  Noa.  79,  2467,  supra. 

S.  247  (  =  1882,  8.  247;  1872,  ss.  205,  208, 

212  ;  1861,  s.  259)  ;  and  proviso  new. 

See  Complainant. 

See  Complaint. 

See  Summons  Cases. 

See  Trial. 

(2489) -S.  247  {  =  Crim.  Pro.  Code,  1S72, 
s.  208) — Failure  of  co^nplainant  to  appear  on 
an  adjourned  date. — Where  a  complainant  has 
done  all  that  is  necessary  for  him  to  do  to 
establish  his  ease,  the  complaint  ouRht  not  to 
be  dismissed  in  default  of  his  attendance  on  an 
adjourned  date,  unless  the  Magistrate  has  seen 
fit,  for  sufficient  reasons,  to  require  his  attend- 
ance   specially   on    that    date.     HIGH   COURT 

Proceedings.  5th  Nov.  1874,  No.  )706.  2 
Weir  306.  [F.,  7  M.  213  =  2  Weir  477,  2  Weir 
306.] 

(2490) — S.  2^1— Failure  of  complainant  to 
appear  on  an  adjourned  date. — Although  a 
Magistrate  has  a  discretion,  under  s.  247,  to 
acquit  the  accused  on  account  of  the  non- 
appearance of  the  complainant  on  the  day  to 
which  the  case  is  adjourned,  yet,  when  all  the 
evidence  for  the  complainant  has  been  taken  and 
when  he  is  not  specially  required  to  attend,  the 
Magistrate  will  not  be  justified  in  acquitting  the 
accused.     In  re  Nagayya,  2  Weir  306. 

(2491) — Crim.  Pro.  Code,  s.  247 — Non-ser- 
vice of  summons  to  accused — Dismissal  of  com- 
plaint for  complainant' s  default.  —  Where 
summons  has  not  been  served  on  the  accused, 
it  is  illegal  to  dismiss  the  complaint  on  the 
ground  that  the  complainant  has  not  appeared 
on  the  day  fixed  for  hearing.  In  re  KandaPPA 
CHETTY,  2  Weir  307.      [F.,  18  C.W.N.   1180] 

(2492)— S.  247 — Summons  case— Absence  of 
complainant — Order  of  "  struck  off  "  by  Magis- 
trate—  Second  complaint — Order  of  acquittal  and 
discharge  —  Practice  and  procedure. — A  sum- 
mons case  was.  owing  to  the  absence  of  the 
complainant,  ordered  to  be  struck  ofJ  by  the 
Magistrate,  under  g.  247  of  the  Crim.  Pro.  Code. 
A  fresh  complaint  was  filed  ;  but  the  Magistrate 
acceded  to  the  argument  that  he  could  not 
entertain  it  as  be  had  already  once  passed  an 
order  under  s.  247  in  the  case,  and  acquitted  and 
discharged  the  accused.  Held,  that  neither  order 
was  correct  in  form.  The  Magistrate  was  not 
entitled  under  s.  247  to  record  the  order  "struck 
off,"  nor  was  he  in  a  case  which  he  had  not 
tried,  entitled  to  record  the  order  of  acquittal  on 
the  second  complaint.  The  most  he  could  do 
would  be  to  record  an  order  of  discharge.  In  re 
DUBASH,  S.  E.,  10  Bom.  L.R.  628  =  8  Cr.L.J. 
139. 
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(2493)— S.  247  {  =  Crim.  Pro.  Code,  1861, 
s.  259) — Dismissal  for  non-appearance — Nature 
of  offence.—^.  259  of  the  Crim.  Pro.  Code,  1861, 
does  not  apply  to  an  offence  punishable  with 
imprisonment  exceeding  six  months.  A  Magis- 
trate cannot,  therefore,  dismiss  complaints  of 
such  offences  for  default  of  the  complainant's 
appearance.  REG  v.  GOOLAB  CHAND,  Rat. 
Un.  Cr.  C.  16  =  Cr.  Rg.  8-7—1869. 

(2494)— S.  247  (  =  s.  202  of  ^  9,0,1)— Dismissal 
of  complaint — Irregular  pi  oreeaings-  Effect  of 
disinissal. — Where  the  proceedings  of  a  Magis- 
trate are  substantially  irregular  so  as  to  amount 
to  no  trial  at  all,  a  dismispal  of  the  complaint 
will  not  operate  as  an  acquittal.     HIGH  COURT 

Proceedings,  i7th  aug.  1875,  no.  1793,  2 
Weir  307.      [£).,  2  Weir  308.] 

(2495)  — S.  247 — Failure  to  dismiss  a  case  for 
complainant's  default — Subsequent  dismissal  on 
further  default — Validity, — Where  a  Magistrate 
might  have  disposed  of  a  case  under  s.  247,  at 
the  first  hearing,  the  fact  of  his  not  having  done 
so  and  of  his  adjourning  the  case  to  some  other 
day  does  not  deprive  him  of  the  power  to  acquit 
under  the  same  section  on  the  latter  date,  when 
the  complainant  has  again  failed  to  appear.  In 
re  Latchmana  Patraiko,  2  Weir  308  \F., 
15Cr.LJ.  236  =  26  M.L.J.  160  =  23  Ind.  Caa. 
188  =  1914  M.W.N.  273.] 

(2496) — S.  247 — Appearance  of  complainant 
by  Vakil. — The  appearance  of  the  complainant's 
vakil  is  not  equivalent  to  the  appearance  of  the 
complainant  himself.  The  mere  fact  that  the 
complainant  is  absent  on  the  day  fixed  for  the 
hearing  is  a  sufficient  reason  for  the  dismissal 
of  the  complaint.  In  re  PONNAGANTI  KOTAY- 
YAN,  2  Weir  309. 

(2497)— S.  2^7— Death  of  complainant,  effect 
of,  in  a  summons  case — Substitution  of  relative 
of  complainant. — In  a  case  under  S.  352, 
IP.C,  after  the  death  of  the  complainant,  his 
nephew  applied  for  substitution  of  his  name  in 
place  of  the  deceased.  The  Magistrate  directed 
the  case  to  be  proceeded  with,  the  ground 
assigned  being  that  the  accused  had  been 
guilty  of  the  contempt  of  the  process  of  the 
Court:  Held,  that  it  was  not  a  sufficient  ground 
and  the  Magistrate  should  have  recorded  an 
order    of  acquittal   under  s.    247,   Crim.    Pro. 

Code.  PuRNA  Chandra  Moulik  v.  dengar 
CHANDRA  PAL,  19  C.W.N.  334  =  16  Cr.  L.J. 
322  =  28  Ind.  Caa.  658. 

(24981 — S.  24:7~Order  of  acquittal  on  account 
of  complainant's  absence,  passed  on  a  date  not 
fixed  for  hearing  of  case,  efject  of. — A  case  was 
called  on  by  mistake  on  a  date  not  fixed  for 
hearing  and  the  Magistrate  recorded  an  order 
of  acquittal  under  s.  247,  Crim.  Pro.  Code, 
on  account  of  the  absence  of  the  complainant. 
On  the  date  fixed  for  hearing  the  mistake  was 
discovered  and  the  Magistrate  ignored  the 
order  previously  passed  by  him  under  s.  247. 
Crim.  Pro.  Code,  and  went  on  with  the  case 
which  ended  in  a  conviction  :  Held — that  an , 
order   passed  on  a  date  which  was  not  fixed  for  , 
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the  hearing  of  the  case  and  on  which  date  the 
complainant  was  necessarily  absent  is  no  order 
at  all,  and  the  trying  Magistrate  bad  jurisdic- 
tion to  ignore  it  and  go  on  with  the  case  and 
oome  to  the  finding  which  he  did.  ACHAMBIT 
MoNDALv.  MOHATAB Singh,  18  C.W.N.  1180. 
(2  Weir  307.  F.;  2  O.L.J.  622,  D.) 

(2499)— 8.  247— See  DISMISSAL  OF  COM- 
PLAINANT, Colm.  Dig,  Cr.  91  of  1877. 

(2500)— 8. 247— See  Nos.  2474,  2478  and  2479. 
supra. 

(2501) — S.  247  and  ch.  XX — Summons  case, 
hearing  of,  when  concludes — Non-appearance 
of  complainant  on  date  fixed  for  argument  and 
consequent  acquittal  of  accused,  if  proper- — 
Where,  in  a  summons  case,  after  the  exami- 
nation of  the  witnesses  for  the  pcosecutioa  and 
the  defence,  the  Magistrate  adjourned  the  case 
for  argument  for  the  purpose  of  the  document- 
ary and  oral  evidence  being  explained  to  him, 
and  on  that  adjourned  date  the  complainant 
did  not  appear  and  the  accused  was  acquitted 
under  a.  247,  Crim.  Pro.  Code.  Eeld  that, 
although  the  Code  of  Criminal  Procedure  makes 
no  provision  for  argument  in  a  case  governed 
by  oh.  XX  of  the  Code,  the  hearing  of  the  case 
did  not  end  with  the  examination  of  the 
witnesses  for  the  parties,  and  s.  247  had 
application  to  the  circumstancas  of  the  case. 
Kamjiwan  Rai  v.  abilakh  Barari,  18  C. 
W.N.  S84  =  15Cr.  L.J.  l63-=22  Ind.  Caa.739. 

(2502)— Ss.  247.  195— See  DISMISSAL  OF 
COMPLAINT,  Rat.  Un.  Cr.  C.  137  =  Cr.  Rg. 
31-10-1878. 

(2503)— Ss.  247.  -AOB— Complaint  by  servant 
on  behalf  of  master — Acquittal  under  s.  247 
on  death  of  such  complainant  out — Complaint  of 
same  offence  by  another  seivani —  Previous 
acquittal  if  bar  to  Magistrate's  taking  cognizance 
of  second  complaint— Penal  Code.  s.  426 — 
Maiming  an  animal. — A  servant  oo  behalf  of 
his  master  filed  a  complaint  that  an  elephant 
belonging  to  his  master  had  been  maimed  by 
the  accused.  The  Magistrate  receiving  the 
complaint  issued  process  under  s.  426,  I.P.C. 
On  the  date  fixed  for  the  disposal  of  the  case, 
finding  that  the  complainant  was  dead,  the 
Magistrate  acquitted  the  accused  under  s.  247, 
Crim.  Pro.  Code.  Thereupon  another  servant 
(the  petitioner)  complained  to  the  Sub- 
Divisional  Magistrate  of  the  same  oSence  of 
maiming  his  master's  elephant,  but  the  Sub- 
Divisional  Magistrate  dismissed  the  complaint 
under  s.  203,  Crim.  Pro.  Code,  on  the  ground 
that  the  previous  acquittal  was  a  bar  to  his 
taking  cognizance  of  it  :  Held — that  the  previ- 
ous acquittal  was  who/ly  without  jurisdiction 
and  was  no  bar  to  the  Magistrate's  taking 
cognizance  of  the  second  complaint.  Madho 
Chowdhry  v.  Tubab  Mian,  18  C.W.N.  1211 
=  15  Cr.  L.J.  726  =  26  Ind.  Cas.  174. 

(2504)— 88.    247,     253— See     JOINDER    OF 

Charges— General,  ii  c,  91. 

(2505)— Ss.  247,  369,  432— See  COMPLAINT 
—DISMISSAL  OF  COMPLAINT,  4  C.W.N. .26. 


(2506)— Ss.  247,  369,  432,  437- See  COM- 
PLAINT—DISMISSAL OP  COMPLAINT,  A.W.N. 
1885.  43,  13  C.L.R.  303,  4  C.W.N.  3461  7  M. 
356  =  2  Weir  309. 

(2507) -Ss.  247,  403  (=^Crim.  Pro.  Code, 
1882,  ss.  247,  403) —  Accused  acquitted  for 
default  of  complainant — Re-trial  — Validity. — 
Where  a  person  accused  of  an  ofience  appears 
on  the  day  fixed  for  the  hearing,  but  the 
complainant  does  not,  and  the  accused  is 
acquitted  under  s.  247,  the  accused  is  "  tried  " 
by  a  Court  within  the  meaning  of  s,  247.  He 
cannot,  therefore,  be  tried  again  for  the  same 
offpnce.  fiUBAIYA  SaSTRI  v.  VENKATA  RAO, 
2  Weir  457.  [F.,  15  Cr.L  J.  236  =  23  Ind.  Cas. 
188  =  26  M.L.J.  160  =  M.W.N.  1914,  273.] 

(2508)  — Ss.  247  and  iOB— Previous  acquittal 
— Fresh  process  for  offencesincluding  the  previous 
one. — Where  a  Magistrate  issued  orocesses 
against  and  summoned  certain  accused  persons 
for  one  of  several  offences  alleged  against  them, 
and  acquitted  them  of  the  oSence  for  which 
they  were  summoned,  no  fresh  procobses  could, 
in  view  of  the  provisions  of  s.  403  (1),  be  issued 
against  them,  in  respect  of  all  the  ofiences 
alleged  against  them  on  the  previous  occasion, 
including  the  one  for  which  they  were  sum- 
moned and  acquitted.  SUBESH  CHANDRA 
SINHA  v.  Banku  SADHUKHan,  2  CL.J.  622  = 
3Cr.  L.J.  115.  (6  C.W.N.  633,  15  G.  608,  D.) 
[R.,36  M.  308  =  24  M.L.J.  463=  13  M.LT.  360 
=  14  Cr.  L.J.  214  =  19  Ind  Cas.  310  ;  D.,  18  G. 
W.N.  1180.] 

(2509)— Ss.  247,  403  (  =  Crim.  Pro.  Code, 
1872  ss.  212,  460)— S.  277,  I.P.C— Discharge 
of  acc2ised  ~  Re-trial — Act  V  of  1861.— An 
offender,  discharged  on  a  complaint  under  s.  277, 
I.P.C,  cannot,  with  reference  to  ss.  212,  460 
of  the  Code,  be  re-tried  on  the  same  facts  under 
s.  34,  cl.  7  of  Act  V  of  1861  (Police).  POLICE 
v.  Debi,  Colm.  Dig.  Cp.  50  of  1876. 

(2510)— Ss.  247,  i03— Effect  of  dismissal 
under  s.  247 — Accused  served  with  process  in 
summons  case — Absence  of  accused — Effect  of 
— "  Tried,  "  meaning  of,  i7i  s.  403. — The  word 
"tried"  in  s.  403  is  not  coufiued  to  decision  of 
the  case  on  the  merits,  so  far  at  least  as 
proceedings  under  s.  247  are  concerned.  There 
is  therefore  no  reason  for  saying  that  an  accused, 
who  has  been  served  with  process  in  a  summons 
case  and  does  not  appear,  is  not  entitled  to  the 
full  benefit  of  an  acquittal,  when  the  case 
against  him  has  been  dismissed  under  s.  247, 
In  re  GuqGIL.apu  PADDAYA  OF  PalAKOL, 
9  M  L.T.  93  =  9  Ind,  Cas.  253  =  12  Cr  L  J.  41  = 
34  M.  253.  (4  C.W.N.  346,  7  CW.N.  493  and 
711.  F.) 

(2511)— Ss.  247,  403— See  ACT  XIII  OF  1859, 
s.  1,  7  L.B.R.  35  =  20  Ind.  Cas.  228=14  Oc. 
L.J.  404  =  6  Bur.  L.T.  108. 

(2512)— Ss  247,  403,  417,  435,  id9~ Acquittal 
of  accused  under  s.  247  procured  by  his  own 
trick — Whether  a  revision  or  appeal  lies  against 
the  acquittal— Admission  of  additional  evidence 


1851 


THE  ALL  INDIA  DIGEST. 


1852 


■Crim.  Pro.  Code  (Act  Y  of  1898) — continued. 

in  appeals— Poioers  of  Court — Grounds  for 
setting  aside  order  of  acquittal— E>iglish  and 
Indian  Law- — In  this  case  the  complainant 
preferred  a  complaint  of  mischief  against  two 
individuals.  Process  was  issued  against  them 
and  the  complainant  was  informed  of  the  date 
of  the  hearing  in  person.  On  the  date  fixed  for 
the  trial,  the  Magistrate  acquitted  the  accused 
under  s.  247,  Crim.  Pro.  Code,  owing  to  the 
complainant  not  being  present  in  Court  when  the 
case  was  called  on.  It  subsequently  transpired 
that  the  complainant  had  been  kept  out  of  the 
way  by  the  action  of  the  accused  in  getting  a 
constable  to  arrest  him  on  a  false  charge  of 
committing  nuisance  after  he  had  come  to  the 
place  where  the  ^Magistrate's  Court  was  situated. 
The  District  Magistrate  referred  the  case  to  the 
High  Court  under  s,  438,  for  setting  aside  the 
order  of  acquittal  and  directing  a  new  trial. 
Eeld,  that  the  High  Court  would  be  prepared 
to  set  aside  the  order  of  acquittal  in  this  case 
and  order  a  new  trial  if  the  matter  had  come 
before  it  by  way  of  appeal  presented  by  the 
Local  Government  under  s.  417;  but  in  revi- 
sion it  has  always  been  regarded  as  a  sound 
rule  of  practice  not  to  interfere  when  there  is 
no  error  in  law  or  on  the  face  of  the  record,  and 
not  to  interfere  in  cases  of  acquittal  in  which 
Government  might  have  appealed  under  s.  417, 
but  has  not  done  so.  (4  BL.R.  686,  22  C.  993, 
7  M.  213,  2  Weir  457,  308,  2  M.  38,  14  M. 
363,  25  A.  128,  11  A.W.N.  120,  3  B.  150,  E) 
Per  Spencer,  J. — There  is  nothing  in  tbe 
language  of  s.  417,  Crim.  Pro.  Cede,  to  limit 
appeals  against  acquittals  to  cases  in  which 
Courts  have,  owing  to  some  error  of  law  or  mis- 
appreciation  of  evidence,  come  to  a  wrong  deci- 
sion on  the  evidence  before  them.  There  is  no 
distinction  in  the  Code  between  the  right  of 
appeal  against  an  acquittal  and  the  right  of 
appeal  against  a  conviction,  both  being  govern- 
ed by  the  same  rules  and  being  subject  to  the 
same  limitations.  (17  0.  485,  20  A-  459,  1914 
P.R.  p.  15,  2  C.  273,  E  )  S.  241,  Crim,  Pro. 
Code,  allows  additional  evidence  to  be  admitted 
iT  appeals  against  acquittals  as  well  as  in 
appeals  against  convictions,  although  cases  in 
which  this  power  is  exercised  will  naturally  be 
rare.  Per  Miller,  J.—Qucbte. — Whether  the 
Legislature  intended  to  permit  the  High  Court 
in  appeal  or  in  revision  to  set  aside  an  acquittal 
on  the  ground  that  fresh  evidence  is  available 
which  could  not  be  produced  at  the  trial,  or  on 
the  ground  that  a  complainant  has  shown 
sufficient  reason  for  the  failure  to  appear  and 
prosecute  his  complainant  before  the  lower 
Court.  In  re  SiNND  GOWNDAN.  26  M.L  J.  160 
=  1914M.W.M.  273  =  15  Cr  LJ  236  =  23  Ind. 
Cas.  188. 

(2513)  — Ss.  247,  404  (  =  ss.  208,  286  (6)  oj 
IBl 2)— Dismissal  of  complaint  for  default — 
Appeal. --"^o  appeal  is  allowed  against  an  order 
of  dismissal  of  a  complaint  for  tbe  non-appear- 
ance of  the  complainant.  NARAYANASAMI 
AIYAR  v.  JANAKI  AMMAL,  2  Weir  308.  [F.,  15 
Cr.  L.J.  236  =  26  M.L.J.  160  =  23  Ind.  Cas,  188 
=  1914  M.W.N.  273.] 
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(2514)— 8s.  247,  4'26,  439,  440— See  REVI- 
SION—ACQUITTALS, A.W.N.  1882,  229. 

S.  248  (  =  1882,  s.  218;  1872,  s.  210  ;  1861, 

s.  271). 

See  Complaint. 

See  Summons  Cases. 

See  Withdrawal  of  Complaint. 

(2515)— S.  248  (  =  s.  271  of  l^Ql)— With- 
drawal oj  complaint  and  stay  of  proceedings^ 
Penal  Code,  s,  498, — "Enticing,  etc.,  a  married 
woman  with  criminal  intent"  not  being  an 
oSence  triable  under  ch.  XV,  Crim.  Pro.  Code, 
1861,  a  complaint  under  s.  493,  Penal  Code, 
could  not  be  withdrawn  under  s.  271,  Crim. 
Pro.  Code,  1861  ;  but  a  husband  could  stay 
proceedings  under  s.  498,  Penal  Code,  by  declin- 
ing to  oSer  any  evidence,  as  he  alone  could 
institute  a  charge  under  that  section.  MOHUN 
V.  GUNSHAM,  8  P.R.  1871,  Cr. 

(2516)- 8.  248— Complaint  by  Municipal 
Secretary — Withdrawal  by  Municipal  Council 
—  Acquittal— Legality— See  MAD.  ACT  IV  OF 
1F84,  FS.  JO-A,  39-A,  268.  280,  15  Cr.L.J.  299  = 
23  Ind.  Cas.  507  =  27  M.L.J.  617. 

(2517)- S.  248— See  COMPOUNDING  OFF- 
ENCE, 1  B.  147. 

(2518)— S.  248— See  SANCTION  TO  PROSE- 
CUTE—CONDITIONS REQUISITE  FOR  GRANT 
OF  SANCTION.  ETC  ,  2  B.  653. 

(2519)— 3.  243— See  Warrant  Case,  13  B. 
600. 

(2520)— S.  248— See  Nos.  2478  and  2479, 
supra,  and  No.  2694,  infra. 

(2521)— 8s.  243,  35,  235— See  SENTENCE  — 
Cumulative  and  separate  sentences,  l 

B.  214. 

(2522)— Bs.  248.  250— See  COMPENSATION— 
General,  Rat  Un.  Cr.  C.  462  =  Gr.  Rg.  21  of 
1889,  24  P.R.  1883,  Cr. 

(2523) -Ss.  248,  253.  ^0^— Charges  under 
ss.  182,500.  I.P.C.—Tvithdravjal  for  want  of 
sanction  —  Subsequent  institution  of  complaint 
tvitli  sanction, — A  complaint  was  made  to  the 
Magistrate  against  the  accused  of  offences  under 
ss.  182  and  500,  I.P.C.  On  the  day  when  the 
accused  appeared  before  the  Magistrate  the 
latter  passed  the  following  order  : — "  As  there 
is  no  sanction,  prosecution  withdraws  the 
charge.  The  accused  is  discharged."  Sanction 
having  been  subsequently  obtained,  a  fresh 
complaint  was  lodged  against  the  accused  for 
the  same  offences.  The  Magistrate  ordered  the 
proceedings  to  be  stopped,  considering  that  they 
could  not  be  taken  by  reason  of  the  provision  of 
s.  403,  Crim.  Pro.  Code.  Held,  that  the  order 
was  not  legal  as  the  accused  had  not  been  pre- 
viously acquitted  by  a  Court  of  competent 
jurisdiction.  By  re-ison  of  there  being  no  sanc- 
tion, the  Court  could  not  take  cognizance  of 
the  offence  under  s.  182,  and  could  not,  there- 
fore, acquit  the  accused  of  that  offence.     As 


1853 


THE  ALL  INDIA  DIGEST. 


1854 


Crim,  Pro  Code  (Act  Y  of  i&9S)~ continued, 

regards  the  oSence  under  s.  500,  I. P.O.,  which 
was  a  summons  case,  the  only  legal  order  he 
could  have  passed  was  under  s.  253,  and,  there- 
fore, there  was  no  acQuittal  even  in  that  case. 
In  re  SAMSUDIN,  22  B.  711.  [D.,  29  M.  126  = 
16  M.L.J.  79  =  1  M.L.T,   31  =  3  Cr.   LJ.274.] 

(25-24)— Ss.  248.  259  and  437— See  COM- 
POUNDING OFFENCE,  10  C.  551. 

(2525)-  Ss.  248,  337,  345  (1  to  4,  6,  7)— See 
Evidence— General,  Rat.  Un.  Cr,  C.  461  = 
Cr.  Rg.  18  ot   1889. 

(2526)— Ss.  248,  345  (  =  Crim.  Pro.  Code, 
1861,  s.  271) — Wilhdraical  of  complaint  triable 
under  ch.  XIV.— S.  271  of  the  Crim.  Pro. 
Code,  1861,  doe.^  not  apply  to  cffences  punish- 
able with  imprisonment  exceeding  six  months. 
The  complainant  in  such  oases  cannot  withdraw 
hip  oomnlaint.  Reg  v.  Jeenka.  Rat.  Un. Cr. 
C.  17  =  Cp.  Rg.  8  7-1869. 

(2527)— Ss.  248.345  (  =  Crim.  Pro.  Code,  1861, 
s.  271)  —  Compromise. — Offences  triable  under 
Ch.  XV  of  the  Crim.  Pro.  Code,  1861, 
cannot  be  compromi.^ed  under  s.  271  of  the 
Code.  Criminal  Circular  No.  9, 13  W.R. 
Cr.  Cir.  14. 

(2528)— Ss.  248,  345  (1  to  4  and  6  and  7)  — 
See  Sentence— Confirmation  of  Sen- 
tence, 7  M.H.C.  App,  21. 

(2529)— Ss.  249,  403,  437— C'lse  challaned  by 
Forest  Department —  Proceedings  stopped  by 
Magistrate,  effect  of — Further  inquiry  ordered  by 
District  Magistrate— Forest  Act  (Vll  of  1878), 
s.  32. — The  Forest  Department  challaned  a  case 
of  an  oSence  punishable  under  s.  82  of  the 
Forest  Act.  Tbe  maximum  term  of  imprison- 
ment prescribed  for  this  offence  is  six  months. 
Acting  under  s.  249,  Crim.  Pro.  Code,  the 
trying  Magistrate  stopped  the  proceedings,  The 
District  Magistrate,  purporting  to  act  under 
s.  437,  Crim.  Pro.  Code,  set  aside  the  Magis- 
trate's order  :  Held,  (1)  that  the  order  of  the 
District  Magistrate  was M^trc  rtres,  ass.  437  did 
not  apply  to  the  case  :  (2)  that  the  order  under 
s.  249  would  not  bar  further  proceedings  in 
accordance  with  law.  ACHHRU  v.  EmPEROR, 
13  Cp.  L.J.  880  =  17  Ind.  Cas.  798  =  8  P  W  R. 
1913.  Cr.  =  9P.R.  1913,  Cr.=163  P.L.R.  1913. 

S.  250  (  =  1882,  8.  560  ;  1872,  s.  209,  paras. 

land  2;  1861,  s.  270). 

See  Compensation. 

(2530)— S.  250-Object  of.— The  object  of 
8.  250  of  the  Code  is  not  to  punish  the  complain- 
ant, but  to  award  by  a  summary  order  some 
compensation  to  the  parson  against  whom  a 
frivolous  or  vexatious  accusation  is  brought, 
leaving  it  to  him  to  obtain  further  redress 
against  the  complainant,  if  he  seeks  tor  it,  by  a 
regular  civil  suit  or  bv  a  criminal  prosecution. — 
Per  Banerji.  J.  BENI  Madhub  KURIM  v. 
KuMiD  Kumar  Biswas,  30  C.  123  =  6  CW  N. 
799. 

(2531)— 8..  250  (  =  Crm.  Pro.  Code,  1872, 
s.  209) — Scope  of  section. — The  special  provisions 
of  s.  209  are    applicable    only  in    the    case  of 
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original  trials  under  Ch.  XVI  of  the  Code, 
The  award  of  compensation  by  the  appellate 
Court  is  illegal.  HIGH  COURT  PROCEEDINGS 
27TH  Feh.  1875,  NO.  488.  2  Weir  314  =  8  M.H. 
C.  App.  7. 

(2532)— S.  250— Applicability  of.—S  250, 
Crim.  Pro.  Code,  1898,  does  not  apply  to  a 
case  instituted  on  a  police  report  or  on  informa- 
tion given  by  a  police  officer.  QUEEN- 
Empress  v.  Sahawath  ali  Khan.  U.B.R. 
1897  1901,  Yol.  I,  68.  (21  C.  984,  U.B.R.  1892- 
1896,  Vol.  I,  28  R.) 

(2533) — S.  260 — Case  compounded — Award  of 
compensation — Illegal. — When  a  criminal  case 
is  compounded  a  Magistrate  cannot  allow  com- 
pensation to  the  accused  under  s.  250.  Cr.  P.C. 
The  Crown  v.  Sundar  Singh,  30  PR.  1910 
=  197  P.L.R.  1910  =  44  P.W.R.  1910  =  8  Ind. 
Cas.  387  =  11  Cr.  L.J.  638.  (19  P. R.  18S8,  Cr., 
R.) 

(2534)  — S.  250 — Compensniion.  order  for  pay- 
ment of,  by  complainn^U — Opportunity  to  show 
cause. — The  Magistrate  after  acquitting  the 
accused  made  tbe  following  order — "Accused 
acquitted,  complainant  to  pay  compensation  to 
each  of  the  accused  under  f.  250.  Crim.  Pro. 
Code,  and  show  cause  why  he  should  not  pay, 
Complainant  is  absent.  His  brother  verbally 
shows  cause  which  is  insufficient  ;  order  made 
absolute."  Efld.  that  the  complainant  was  in 
fact  given  no  opportunity  of  showing  cause  and 
the  order  should  be  set  aside.  SUBANS  SINGH 
V.  MOHABIR  PROSHAD  SINGH.  18C.W.N.  1277 
=  13  Cr,  L,J.  707  =  26  Ind.  Cas.  135. 

(2535) — S.  250 — Complaint  —  Accused  of  an 
offence- — By  s.  250,  Crim.  Pro.  Code,  an  order 
or  compensation  can  only  be  made  in  a  case 
instituted  by  a  complaint  to  a  Magistrate  or 
information  given  to  a  police  officer  that  certain 
person  has  committed  an  offence,  with  a  view 
to  his  taking  action.  When  a  complainant 
filed  a  petition  asking  the  Court  to  take  security 
from  the  accused  to  keep  the  peace,  but.  the 
allegations  were  found  to  be  untrue,  held  that 
the  complainant  could  not  be  required  to  pay 
compensation  to  the  accused,  inasmuch  as  he 
did  not  charge  him  with  any  offence.  RAM 
SUKH  RAI  v.  MAHADEO  RAI,  7  A.L.J.  743  = 
7  lad.  Cas.  290  =  11  Cr.  L  J.  446.  (25  B.  48, 
Appr.,  15  A.  365,  R.) 

(2536) — S.  250 — Compensation  awardable — 
Only  if  complaint  is  by  the  complainant  or  in  his 
information  to  the  police  or  Magistrate — Village 
Magistrate— Not  a  Magistrate  tinder  s.  250. — In 
awarding  compensation  to  the  accused  under 
s.  250,  Crim,  Pro.  Code,  it  should  appear  that 
the  case  was  instituted  by  the  complainant,  or 
upon  information  given  to  a  Police  Officer  or  to 
a  Magistrate.  A  Village  Magistrate  is  not  a 
Magistrate  within  the  meaning  of  s.  250, 
although  the  former  is  bound  to  report  the 
information  to  the  police.  ARULANANTHAM 
PiLLAi  V.  Emperor,  1911  2  M.W.N.  558= 
10  M.L.T  550  =  13  lad,  Cas.  221  =  22  M.L  J. 
i38  =  t3Cr.  L..J.  29.  (25  M.  667,  32  M.  258, 
D.)     [D..  15  Cr.  L.J.  431  =  24  Ind,  Cas.  167.] 
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(2537)— S.  250— Minor  complainant — Guar- 
dian not  responsible — Marriage  before  Iddat  null 
and  void — Penal  Code,  s.  idti.—Held,  that, 
among  Muhaminadans,  a  marriage  of  a  woman 
before  expiry  of  iddat  is  null  and  void ;  conse- 
quently enticing  her  away  is  not  an  offence 
under  s.  498,  I. P.O.  Held,  also  that,  under 
s.  250  of  the  Code  of  Criminal  Procedure,  a 
guardian  or  next  friend  of  a  minor  complainant 
cannot  be  ordered  to  pay  compensation  to 
accused.  ISA  v.  RANON,  1  P.W.R.  1912.  Cr. 
=  83  PL  R.  1912=13  Cr.  L.J.  136  =  13  Ind. 
Caa.  824. 

(2538)— S.  250  —  Compensation,  order  for, 
when  and  how  to  be  made — "Frivolous  and  vexa- 
tious," meaning  of, — S,  250  requires  that  a 
Magistrate,  if  he  wishes  to  exercise  his  discre- 
tion as  to  tha  award  of  compensation,  should  do 
so  by  his  order  of  discharge  or  acquittal  There 
is  nothing  in  the  Code  which  authorises  him  to 
hold  an  enquiry  on  a  subsequent  date,  and 
make  an  order  under  s.  250  on  such  date.  The 
direction  for  payment  of  compensation  must  be 
contained  in  the  order  of  discharge  or  acquittal. 
In  the  matter  of  the  complaint  of  Sadur 
HUSAIN,  25  A.  315  =  AW  N.  1903.  57.  \_F.,  3 
Cr.  L.J.  123  =  181  P.L.R.  1905  =  57  P.R.  1905, 
Cr.,  12  Cr.  L.J.  6  =  9  Ind.  Cas.  45;  JR.,  S  Bom. 
L.R.  847.  5  Cr.  L.J.  298  =  U.B.R.  1906,  3rd, 
Qr.,  Cr.  P.C,  p.  51,  13  Cr.  L.J.  247  =  14  Ind. 
Cas.  599  =  9  A.L.J.  308.  15  Gr.L.J.  290=10  N. 
L.R.  8  =  23  Ind.  Cas.  498,  15  Cr.  LJ.  504  =  24 
Ind.  Cas.  592  =  7  S.L.R.  123.  [D.,  .36  A.  132  = 
12  A.L.J.  143  =  22  Ind.  Cas.  977.] 

(2539)— S.  250— Penal  Code,  s.  'i25-B—Es. 
cape  from  lawful  custody — Report  of  chaprasi. — 
A  Civil  Court  chaprasi  made  a  report  to  the 
District  Judge,  that  the  judgment-debtor,  for 
whose  arrest  he  had  a  warrant,  had  escaped 
from  his  custody,  after  having  been  arrested, 
by  using  force  to  him.  The  District  Judge 
directed  thac  the  papers  should  be  sent  to  the 
District  Magistrate  for  formal  hearing  of  a 
charge  under  s.  225  (b),  I. P.C,  against  the 
judgment-debtor.  A  case  was  instituted  accord- 
ingly, but  the  Magistrate  acquitted  the  accused 
and  ordered  the  Civil  Court  chaprasi  to  pay 
compensation  to  the  accused.  Held  that  the 
order  for  compensation  was  not  legal,  as  the 
chaprasi  neither  filed  a  complaint  nor  gave  the 
information  upon  which  the  case  against  the 
accused  was  instituted,  and  the  District  Judge 
was  the  person  who  instituted  proceedings  act- 
ing on  the  chaprasi' s  report.  In  the  matter  of 
thepeittion  of  Ram  PADARATH,  25  A  183  =  A. 
W.N.  1903,216.  (20  C.  481,  F.)  [F.,  11  Cr. 
L.J.  634  =  8  Ind.  Cas.  382  =  155  P.L.R.  1910  = 
25  P.R.  1910,  Cr..  52  P.W.R.  1910;  B.,  14  Bom. 
L.R.  1166  =  1  Bom.  Cr.  C.  237  =  14  Cr.  L.J.  1  = 
18  Ind.  Cas.  145.] 

(2540) — S.  250 — Report  of  process  server — 
Prosecution  instituted  by  District  Judge  o?i  such 
report — Acquittal  of  accused — Process  server — 
Liability  to  pay  compensation. — The  process 
server,  on  whoso  report  that  the  accused  had 
obstructed  him  while  executing  a  warrant  in 
execution  of  a  decree  for  custody  of  a  wife  and 
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had  removed  that  woman  from  his  custody, 
the  Court  instituted  criminal  proceedings 
against  the  accused,  is  not  a  person  upon  whose 
complaint  or  information  the  accusation  was 
made  and  is  not  liable  to  pay  compensation 
under  s.  250,  Cr.  P  C.  CROWN  v.  ABDUL 
Ghani,  25  P.R  1910.  R  =  8  Ind.  Cas.  382  =  11 
Cr.  L.J.  634  =  105  P.L  R.  1910.  (26  A.  183.  20 
C.  481,  F.), 

(2541) — S.  250 — "  Vexatious  charge,'"  mean- 
ing of. — The  expression  vexatious  charge,  in 
8.  250,  is  sufficiently  wide  to  include  a  false 
charge,  and  compensation  may  be  awarded  to 
an  accused,  when  the  accusation  against  him 
was  deliberately  false.  EMPEROR  v.  BlNDE- 
SHRI  PRASAD,  26  A.  512  =  1  A.L.J.  234- A. W. 
N.  1904,  116.  (A.W.N.  1896,  180,  Overruled; 
21  M.  237,  30  C.  123,  F.,)  [Z?  .  37  B.  376=15 
Bom.  L.K.  49  =  2  Bom.  Cr.  C  105  =  U  Cr.  L  J. 
75=18  Ind.  Cas.  411,] 

(2542) — S.  250  —  Frivolous  and  vexatious, 
meaning  of. — S.  250  does  not  contemplate  that 
compensation  shall  be  awarded  because  the  case 
is  found  false,  but  it  can  only  be  awarded  if  the 
Magistrate  is  satisfied  that  the  accusation  is 
frivolous  and  vexatious.  If  a  Magistrate  orders 
the  complainant  to  pay  compensation  to  the 
accused  on  the  ground  that  ho  has  preferred  a 
false  complaint,  it  practically  amounts  to  con- 
victing, in  a  summary  proceeding,  the  complain- 
ant under  s.  211,  Penal  Code,  without  a  proper 
trial,  which  is  altogether  improper  and  open 
to  serious  objection.  [Overruled,  30  C.  123, 
P.B.,  15  C. P.L.R.  194,  5  Bom.  L.R.  128  ;  F  , 
4  Bom.  L  R.  645;  R-,  27  M.  59.]  The  words 
"  frivolous  and  vexatious "  in  s.  250  indicate 
an  accusation  merely  for  the  purpose  of  annoy- 
ance, not  an  accusation  of  an  oSence  which  is 
absolutely  false.  PARSI  HaJRA  v.  BANDHI 
Dhanuk,  28  C.  251.  [Diss.,  15  C. P.L.R. 
194.] 

(2543) — S.  250~Frivolous  accusation — Award 
of  compensation  to  accused  when  to  be  made. — 
When  a  Magistrate,  on  finding  a  complaint  to 
be  frivolous,  thinks  it  right  to  award  com- 
pensation to  the  accused,  he  must  do  so  by  his 
order  of  discharge  or  acquittal.  An  order  for 
compensation  made  in  a  separate  proceeding, 
after  the  accused  hag  been  discharged,  is  with- 
out jurisdiction  (25  A.  315,  F.)  A  Magistrate 
shall  hear  the  complainant,  before  making  an 
order  for  compensation  against  him,  on  that 
aspect  of  the  case,  and  unless  he  does  this,  the 
whole  proceeding  as  to  compensation  is  bad. 
Haeu  Tanti  v.  SATISH  Roy,  9  Ind.  Cas. 
45  -  12  Cr.  L  J.  6  =  13  C.L.J.  425  =  38  C.  302. 
[F.  and  D.,  22  Ind.  Cas.  726  =  18  C.W.N.  702; 
R.,  15  Cr.  L.J.  504  =  7  B.L.R.  Iii3  =  24  Ind. 
Cas.  592.] 

(2544)— S.  250  (  =  ?.  209  of  the  Code  of 
1872) — False  complaint,  whether  vexatious- — 
A  false  complaint  is  also  a  vexatious  complaint. 
In  re  PONNAMMAL,  2  Weir  3l3. 

(2545)  — S.  250~Charge  of  bribery-False 
charge— Compensation — Frivolous  or  vexatious. 
— As  long  as  a  case  is  frivolous,  or  vexatious,  the 


1857  THE  ALL  INDIA  DIGEST. 


1853 


Crim.  Pro.  Code  (Act  Y  of  1898) ^continued. 

faot  that  it  is  also  false  is  do  bar  to  the  appli- 
cation of  3,  250,  Crim.  Pro.  Code.  A  charge  of 
bribery  may  not  be  frivolous,  but,  if  false,  is 
undoubtedly  vexatious.  NGO  MYO  v.  NGA 
Kyan,  U.B.R.  1914,  SrdQr.,  31  =  26  Ind. 
Cas,  1004  =  16  Cr.  L.J.  92. 

(2546)— S.  250— False  charge  —  Vexatious 
charge — Compensation  to  accused  persons — 
Order  sanctioning  prosecution  of  complainant 
for  false  charge — Penal  Code,  s.  211. — S.  250, 
Crim.  Pro,  Code,  applies  to  a  false  charge,  as 
also  to  a  merely  frivolous  charge  brought  with 
the  sole  intent  of  annoying.  (5  Bom.  L-R.  128, 
30  C.  123,  F.)  The  provisions  of  the  section  may 
be  used  to  supply  one  form  of  punishment  for  a 
serious  false  charge  deliberately  and  maliciously 
made.  The  passing  of  the  order  of  compensa- 
tion does  not  prevent  the  Magistrate  from 
granting  a  sanction  to  prosecute  the  com- 
plainant under  s.  211,  Penal  Code.  In  re 
GOPADA  Bhau,  15  Bora.  L.R.  49  =  2  Bora.  Cr. 
C.  5  =  18  Ind.  Cas.  411  =  14  Cr.  L.J.  75  =  36 
B.  376.     (21  M.  237,  F.;  26  C.  181.  Not  F.) 

(2547) — S.  250  —  Prosecution  under  s-  211, 
I.P.C,  sanctioned  by  AsiistaniSuperintendeni  of 
Police — Station  House  officer  presenting  charge- 
sheet  through  a  Constable — Order  directing  Con- 
stable to  pay  compensation — Illegality. — Where 
an  Assistant  Superintendent  of  Police  sanction- 
ed the  prosecution  of  a  person  for  an  ofienoe 
under  s.  211,  I.P.C.,  and  the  Station  House 
officer  prepared  the  charge-sheet  which  was 
presented  to  the  Magistrate  by  a  constable, 
and  the  constable  was  ordered  under  s.  250, 
Crim.  Pro.  Code,  to  pay  compensation  to  the 
accused.  Held,  that  the  order  was  illegal.  The 
constable  was  not  under  the  circumstances, 
'  the  person  upon  whose  complaint  or  inform- 
ation the  accusation  was  made,'  SUBRAMANIA 
PlIiLAl  v.  PAKIA  NADATCHI,  10  M  L.T.  191 
=  21  M.L.J.  844  =  12  Cr.  L.J.  482.  (1  B.  175, 
Compared.) 

(2548) — S.  250 — Award  of  compensation  to 
accused — Aioard  to  be  made  by  order  of  discharge 
or  acquittal  and  not  by  separate  order. — Where 
a  Magistrate  acquitted  the  accused  of  offences 
under  ss.  343  and  454  of  the  Penal  Code,  and 
on  a  subsequent  date  by  a  separate  order  direct- 
ed the  complainant  to  pay  compensation  to  the 
accused  under  s.  250,  Crim.  Pro.  Code,  held  (1) 
that  s.  250  of  the  Code  was  not  intended  to 
meet  the  case  of  false  accusations  ;  but  of 
frivolous  and  vexatious  accusations  ;  (2)  the 
direction  to  pay  compensation  in  frivolous  cases 
should  be  made  by  the  order  of  discharge  or 
acquittal.  RAM  SINGH  v.  Mathura,  9  A.L. 
J.  308  =  14  Ind.  Cas.  599  =  13  Cr.  L.J.  247  =  34 
A.  334.  [R.,  15  Cr.  L.J.  504  =  24  Ind.  Cas, 
592  =  7  S,L,R.  123.] 

(2549) — S.  ^50~Order  under  the  section  when 
can  be  made — Must  be  in  the  order  of  discharge 
or  acquittal. — An  order  for  compensation  to  an 
accused  person  under  the  above  section  should 
be  made  in  the  order  of  discharge  or  acquittal 
and  not  subsequently.  CRIMINAL  REVISION 
CASE  No,  905  OF  1892,  U.B.R.  1892-1896, 
Yol.  I,  33. 

117 


Crim.  Pro,  Code  (Act  Y  of  \898)— continued. 

(2550) — S.  '■150— Compensation  for  vexatious 
complaint — Order  for  compensation  passed  on 
date  subsequent  to  that  of  order  of  acquittal — 
When  valid— Continuation  of  same  proceedings, 
— Where  a  Magistrate,  who  acquitted  the  accus- 
ed, was  of  opinion  that  the  cases  were  frivolous 
and  vexatious,  and  ordered,  on  the  day  when  he 
passed  the  order  of  acquittal.,  notice  to  issue  to 
the  complainant  who  was  absent  on  that  day  to 
show  cause  on  a  subsequent  date  why  he  should 
not  be  directed  to  pay  compensation,  and  where, 
on  the  date  fixed  by  the  notice,  after  recording 
and  considering  objections,  the  Magistrate 
directed  payment  of  compensation  to  the 
accused.  Held,  that  the  final  order  was  not 
invalid  merely  because  it  was  not  pronounced  in 
the  same  breath  as  the  order  of  acquittal,  and 
that  it  was  substantially  a  continuation  of  the 
order  of  acquittal  and  part  of  the  same  proceed- 
ing and  valid  in  law.  GHANUMAL  NAWADMAL 
v.  Crown,  7  S.L.R.  123  =  15  Cr.  L\i.  504  = 
24  Ind.  Cas.  592,  (25  A.  315,  34  A.  354. 
38  0.  302.  R.) 

(2551)— S.  250 — Compensation — Separate  order 
calling  on  complainant  to  show  cause  and  award- 
ing compensation. — S.  250,  Crim.  Pro.  Code, 
makes  it  quite  clear  that  the  reasons  for  award- 
ing compensation  and  the  actual  order  so  award- 
ing must  be  contained  in  the  order  of  discharge 
or  acquittal,  and  the  law  contained  in  the  sec- 
tion must  be  followed  strictly.  Where  a 
Magistrate  acquitted  the  accused  and,  having 
signed  and  dated  his  order  of  acquittal,  then 
recorded  a  separate  order  calling  on  the  com- 
plainant to  show  cause  why  he  should  not  be 
required  to  pay  compensation,  and  then  having 
recorded  his  objection,  ordered  him  to  pay 
compensation  :  Held,  that  the  order  was  illegal 
and  should  be  set  aside,  IMAM  DiN  v.  EM- 
PEROR, 14  Cp.  L.J.  48  =  18  lud.  Cas.  272  =  16 
P.W.R.  1913,  Cr,=99  P.L.R.  1913.  (57  P.R. 
1905.  Cr.  =  181  P.L.R,  1905  =  3 Cr.  L.J.  123,  F.; 
8  Bom-  L.R.  847  =  4  Cr.  L.J.  423,  R.  and  D.) 

(2552) — S.  250 — Compensation  to  accused-— 
Final  order  if  should  be  contained  in  order  of  dis- 
charge or  acquittal— Proviso,  meaning  of — Im- 
prisonmentin  default  of  payment  of  fine,  when  to 
be  ordered. — Where,  in  discharging  the  accused 
under  s.  253,  Crim,  Pro-Code,  the  Magistrate  in 
his  order  of  discharge  declared  the  case  to  be 
vexatious  and  directed  the  complainant  under 
s.  250,  Crim,  Pro.  Code,  to  pay  compensation  to 
the  accused  subject  to  any  cause  being  shown  by 
him,  and  no  cause  being  shown  by  the  complain- 
ant, the  Magistrate  the  day  after  made  his 
previous  order  absolute  and  further  directed  the 
complainant  to  suffer  simple  imprisonment  for 
30  days  in  default  of  payment  of  the  compensa- 
tion ;  Held,  that  the  Magistrate's  order  direct- 
ing the  payment  of  compensation  was  in  strict 
compliance  with  s.  250,  Crim.  Pro.  Code.  It  is 
sufficient  that  the  Magistrate  fixed  the  compen- 
sation in  his  order  of  discharge.  The  proviso  to 
s.  250  clearly  contemplates  that  the  direction 
in  the  first  paragraph  of  the  section  shall  be 
considered  as  in  the  nature  of  a  rule  and  that 
I  that  rule  shall  not  be  made  absolute  until  the 
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complainant  has  shown  cause.  (33  C.  302,  L.) 
So  far  as  the  sentence  of  imprisonment  in  de- 
fault of  payment  was  concerned,  the  High  Court 
held  that  there  was  obvious  error  and  ordered  it 
to  be  amended  in  terms  that  the  compensation 
shall  be  recovered  as  if  it  were  a  fine,  and  in  the 
event  of  its  not  being  so  recovered  there  shall  be 
simple  imprisonment.  LALIT  MOHAN  SiNGHA 
V.  KUNJA  BaHARYGHOSE,  18  C.W.N.  702  =  15 
Cr.L.J.  150  =  22  Ind.  Cas.  726. 

(2553)— S.  250— Compensation  —  Default  in 
payment — Imprisonment.  —  Under  s.  250  (2)  it 
is  only  if  the  compensation  ordered  to  be  paid 
cannot  be  recovered,  that  imprisonment  can 
be  awarded.  Parshi  HAJRA  v.  BANDHI 
Dhanuk,  28  C.  251.  iOverruled,  30  C.  123;  F., 
17  C.P.L.R.  104;  R,,  26  M.  127  =  2  Weir  321.] 

(2554)— S.  250 — Complaint  by  police  officer 
in  non-cognizable  case — Compensation — Police 
Act  (Bombay),  Act  IV  of  1890,  s.  90.— Where  a 
police  officer  initiates  criminal  proceedings  in 
a  non-oogaizable  case  by  filing  a  complaint 
before  a  Magistrate,  the  Magistrate  has  jurisdic- 
tion, if  he  finds  the  complaint  vexatious,  to 
award  compensation  to  the  accused  under 
s.  250.  KING-EMPEROR  v.  SADA,  26  B.  150  = 
3  Bom.  L.R.  586.  [F.,  13  Cr.  L.J.  752  =  17 
Ind.  Cas.  64  =  6  S.L.R.  82  ;  R.,  32  M.  3  =  9  Gr. 
L.J.  108  =  5  M.L.T.  1  =  1  Ind. Cas.  22,  5  O.C. 
164,  6  O.C.  1  ] 

(2555)— S.  250  {  =  Crim.  Pro.  Code,  1882, 
s.  560) — Compensation  in  frivolous  complaint — 
Power  of  Sessions  Judge  to  reverse  order. — A 
Sessions  Judge  is  not  competent  to  reverse,  in 
appeal,  an  order  granting  compensation  passed 
by  a  first-class  Magistrate  under  s.  560,  Crim. 
P"ro.  Code,  1882.  QueEN-EMPRESS  v.  BIRU, 
iBom.  L.R.  350. 

(2556)— S.  250  {  =  Crim.  Pro.  Code,  1882, 
s.  560)— Compensation,  nature  of —  Appeal. — 
Though  a  sum  which  a  complainant  may  be 
directed  to  pay  to  an  accused  under  the 
provisions  of  s.  560  of  the  Code,  is  "  recoverable 
as  if  it  were  a  fine,"  it  is  obviously  not  a  fine. 
Sub-s.  3  of  s.  560  gives  a  right  of  appeal 
only  in  respect  of  orders  for  compensation  passed 
by  a  Magistrate  of  the  second  or  third  class, 
and  such  an  order  would  be  appealable  irrespec- 
tively of  the  amount  awarded.  Hence,  such  an 
order  of  a  Magistrate  of  the  first  class  under 
a.  560,  whatever  might  be  the  amount  of 
compensation  awarded,  is  not  subject  to  appeal. 
An  order,  legal  in  substance  but  illegal  only  in 
form,  need  not  be  interfered  with.  EMPRESS 
V.  BABIA  KOSHTI,  8  C.P.L.R.  Cr.  13. 

(2557)— S.  250  (  =  Crim.  Pro.  Code,  1872, 
s.  209) — Compensation,  if  awardable  by  appellate 
Court. — An  appellate  Court  cannot  award  any 
compensation  to  an  accused  person  under 
s.  209,  and  if  made,  it  is  illegal.  HARPRASAD 
V.  BORAR,  Colm.  Dig.  Cr.  23  of  1875. 

(2558)— S.  250  {  =  Crim.  Pro.  Code,  1872, 
s.  209)--Fining  the  complainant  and  crediting  the 
amount  to  Government. — To  fine  a  complainant 
under  the  above  section  and  remit  the  amount 
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into  the  Government  treasury  is  illegal. 
MULLI  K.ORI  V.  Mandhaba,  Colm.  Dig.  Cr. 
66  of  1877. 

(2559) — S.  250  {proviso),  nature  of —  Order 
for  compensation — Objection  by  complainant  — 
The  proviso  to  s.  250  is  imperative  and  requires 
that,  before  making  any  direction  for  payment 
of  compensation,  the  Magistrate  shall  record 
and  coDsider  any  objectioa  which  the  complain- 
ant may  urge  against  the  making  of  the  direc- 
tion. Pandurang  Narayan  v.  Laxman 
BABAJI,  3  Bom.  L.R.  777. 

(2560) — S.  250— Compensation,  recovery  of — 
Fines — Imprisonment. — 8.  250  only  directs  that 
"  compensation  shall  be  recoverable  as  it  were  a 
fine,"  and  s.  386  and  the  following  sections 
direct  by  what  means  a  fine  shall  be  recovered. 
These  sections  would,  therefore,  be  applicable 
for  realisation  of  money  ordered  to  be  paid  as 
compensation.  But  in  regard  to  an  order  for 
imprisonment  in  such  a  case,  s.  250,  proviso(2) 
declares  that  "  if  the  compensation  cannot  be 
recovered,  simple  imprisonment  may  be  awarded 
for  such  term  not  exceeding  30  days."  The 
alternative  imprisonment,  therefore,  can  only 
be  awarded  if  compensation  cannot  be  recovered. 
Lal  Mahmad  Shaik  v.  Satcowari  Biswas, 
28  C.  164.      [_F.,  17  C.P.L.R.  104.] 

(2561) — S.  250 — Scope  of  section — Municipal 
Jamadar  arresting  person  committing  offence 
punishable  under  s.  34,  Police  Act. — S.  250, 
Crim.  Pro.  Code,  is  not  applicable  to  the  case 
of  a  Jamadar  arresting  a  person  whom  he 
considered  to  be  committing  in  his  presence  an 
ofience  punishable  under  s.  34,  Act  V  of  1861, 
the  person  so  arrested  having  been  sent  up  for 
trial  in  the  usual  manner  by  the  police,  and 
having  been  acquitted.  KING-Emperor  v. 
Habib,  A.W.N.  1901,  142. 

(2562)— S.  250  {=-Crim.  Fro.  Code,  Act  X  of 
1882,  s.  250) — Complaint. — Where  an  amin 
who  was  ordered  by  an  Assistant  Collector  to 
attach  and  sell  some  property,  reported  that  he 
had  been  obstructed,  and  the  District  Magis- 
trate, on  the  report  of  the  Assistant  Collector, 
directed  the  prosecution  of  the  obstructors  under 
s.  186  of  the  Penal  Code,  held  that  no  compensa- 
tion could  be  ordered  in  such  a  case  since  there 
was  no  complaint  within  the  meaning  of  s.  4  of 
the  Crim.  Pro.  Code.  In  the  matter  of  Nain 
SUKH,  A.W.N.  1888,  216. 

(2563)— S.  250  (  =  Crim.  Pro.  Code,  1872, 
s.  209) — Warrant  cases,  applicability  of  the 
section. —The  offence  of  theft  being  a  warrant 
case,  s.  209,  Crim.  Pro.  Code,  is  not  applicable. 
Where  a  case  has  been  dealt  with  throughout 
by  a  competent  Court  as  a  case  of  theft,  and 
the  facts  alleged,  if  true,  clearly  constitute  the 
offence  of  theft,  a  Magistrate,  to  whom  a 
reference  under  s.  46,  Crim.  Pro,  Code,  1872, 
is  made,  is  not  competent  to  pass  an  order 
under  s.  209,  convicting  the  accused  of  crimi- 
nal trespass  and  reoording  an  order  dismissing 
the  charge  of  theft.  In  re  COMPLAINT  OF 
Phullu,  A.W.N.  1881,  99.  [R.,  A.W.N.  1881, 
161.] 
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(2564)— S.  250— Amends.— Amends  uader 
s.  270,  Crim.  Pro.  Code,  cannot  be  awarded 
when  the  ofience  complained  of  is  punishable 
with  more  than  six  months'  imprisonment. 
Nor  can  such  amends  when  recovered  be 
credited  to  Government.  JUMNA  DaSS  v. 
RAMLA,  102  P.R.  1866.  Or. 

(2565;— S.  250— See  ACT  XIII  OF  1859,  ss.  2, 
-3,  Rat.  Un.  Or.  0.  617  =  Cr.  Rg.  40  of  1892. 

(2566)— S.  250— See  APPEAL— OASES  WHERE 
APPEAL  DOES  NOT  LIE,  9  CP.L.R.  Gr.  27, 
Kit.  Un.  Or.  C.  409  =  Cr.  Rg.  75  of  1888. 

(2567)— 8.  250— See  CHARGE— FRAMING  OF 
CHARGE,  Rat.  Un.  Cr.  0.  734  =  Cr.  Rg.  2  of 
1895. 

(2568)— S.  250— See  SENTENCE— IMPRISON- 
MENT IN  DEFAULT  OF  PAYMENT  OF  FINE, 
ETC.,  2  Weir  320. 

(2569)— S.  250  (paras,  1  and  2)— See  SEN- 
TENCE—POWERS OP  APPELLATE  COURT— 
ENHANCEMENT,  8  M.H.C,  App.  8. 

(2570)— 8.  250— See  Nos.  40,  41,  64,  80,  81, 
148,  305  a,  306,  577,  578,605,  1324,  1828, 2475, 
2478,  2479,  and  2522,  sujira  and  3142,  3165, 
3166,  3845,  4355  and  4741,  infra. 

(2571) — Ss.  250,  ^Q— Incompetency  of  Magis- 
trate exercising  powers  under  s.  30,  Crim.  Pro. 
Code,  to  award  compensation.— Held,  that  a 
Magistrate,  when  exercising  his  powers  under 
s.  30.  Crim.  Pro.  Code,  1898,  in  a  case  triable 
by  the  Court  of  Session,  is  incompetent  to 
award  compensation  under  s.  250  of  the  said 
Code.  RaMZAN  v.  MuSSAMMAT  RaJAN,  21 
P.W.R.  1910,  Cr.  =  6  Ind.  Gas.  735  =  11  Cr.  L. 
J.  396.     (14  PR.  1902,  F.) 

(2572) — Ss.  250,  117 — Compensation  on  refu- 
sal to  take  security. — To  justify  the  application 
of  s.  250,  a  person  must  be  accused  before  the 
Magistrate  of  an  oSenoe  triable  by  a  Magistrate. 
The  institution  of  proceedings  under  s,  117, 
Crim.  Pro.  Code,  is  not  an  accusation  of  an 
offence  triable  by  a  Magistrate,  and  consequent- 
ly does  not  fall  within  the  provisions  of  s.  250, 
Crim.  Pro.  Code.  In  re  GOVIND  Hanmant, 
23  B.  48  =  2  Bora.  L.R.  339.  (15  A.  365,  F.)  [B,, 
7.  AL.J.  743  =  7  Ind.  Cas.  290=11  Cr.  L.J. 
446.] 

(2573)— 8s.  250,  195  {b)—See  COMPENSA- 
TION—GENERAL, 2  Weir  311. 

(2574)— Ss.  250,  245  and  366— See  COM- 
PENSATION—GENERAL, 5  M.  381  =  2  Weir 
316. 

(2575)— Ss.  250,  255— See  ACQUITTAL,  1  W. 
R.  Gr.  Letters  10. 

(2576)— 8s.  250,  262,  345,  386,  387— See 
COMPENSATION  —  General,  11  M.  142  =  2 
Weir  314,  Rat.  Un.  Cr.  C.  611  =  Cr.  Rg.  32 
of  1892. 

(2577)— Ss.  250,  263  (g)— Summary  trial- 
Award  of  compensation — Failure  to  record  com- 
plainant's objections — Effect — Technical  mistaJiC 
— High  Court' spoivers  of  revision — No  presump- 
tion of  injustice. — Reading  s.  250,  Grim.  Pro. 
Code,  along  with  s,  263  (g),  it  is  imperative  on  a 
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Magistrate  to  record  and  consider  the  objections 
of  the  complainant  before  imposing  a  fine  upon 
him.  Per  flaj/waj'd,  t/.C.  — Wherea  Magistrate 
omitted  to  record  the  complainant's  objections 
before  fining  him,  his  order  ought  to  be  set 
aside.  (2  B.L.R.  14,  25  M.  261,  28  B.  533,  566, 
B.)  Per  Boyd,  A.J.C. — Mere  omission  to, 
record  what  the  complainant  said  is  only  a 
small  irregularity.  From  such  an  omission  the 
Court  would  not  infer  the  further  mistake  that 
he  omitted  to  ask  the  complainant  to  show  cause 
and  to  consider  the  reply  given  by  him.  The 
High  Court  ought  not  to  interfere  unless  some 
one  has  been  prejudiced,  i.e.,  unless  there  is 
some  reasonable  chance  of  there  having  been  a 
failure  of  justice.  An  order  should  not  be  up- 
set because  of  a  technical  mistake  of  adjective 
law,  if  it  is  a  purely  technical  mistake.  There 
is  no  presumption  that  a  technical  mistake 
causes  injustice.  MINHOMAL  LILARAM  v. 
Crown.  8  S.L.R.  23  =  15  Cr.  L.J.  666  =  23  Ind. 
Cas.  994. 

(2578)— Ss.  250,  388  —  Imprisonment  in 
default  0/  payment  of  compensation. — Imprison- 
ment in  default  of  payment  of  oompeosation 
ordered  under  s.  250  cannot  be  awarded  at 
once,  unless  the  person  ordered  to  pay  fails  to 
execute  a  bond  under  s.  388,  Crim.  Pro.  Code, 
1898.  Queen-Empress  v.  Nga  Myit,  U.B. 
R.  1897—1901,  Yol.  I,  71. 

(2579)— Ss.  250,  388,  cl  2— Order  for  compen- 
sation— Inability  to  pay — Order  for  imprison- 
ment, validity  of. — Where  a  person,  ordered  to 
pay  compensation  under  s.  250,  was  ordered  to 
be  imprisoned  for  30  days  by  the  Magistrate,  on 
the  ground  that  he  was  unable  to  produce  any 
sureties  or  to  pay  the  amount  of  the  compensa- 
tion, and  the  order  was  passed  without  making 
any  attempt  to  levy  the  amount  of  the 
compensation,  held,  that  the  order  was  invalid 
both  under  ss.  250 and  388,  cl.  2,  Crim.  Pro. 
Code  In  the  matter  of  BYRAVALU  Naidu,  26 
M.  127  =  2  Weir  321. 

(2580J  —  Ss.  250  and  i22— Appeal  against 
award  of  compensation — Notice  to  accused,  if 
necessary — 'Audi  alteram  partem,'  themaxim, 
applicability  of — Finding  whetJier  the  complaint 
is  frivolous  or  vexatious,  if  essential, — In  an 
appeal  against  an  order  awarding  compensation 
to  the  accused  under  s.  250,  Grim.  Pro.  Code, 
the  latter  are  entitled  to  have  notice  of  the 
appeal  given  to  them,  so  that  they  might 
support  the  order  in  their  favour.  (29  M.  187, 
F.;  33  M.  89,  27  M.L.J.  629,  26  M.  41,  22  B. 
549,  3  A.  749,  8  C.  303,  Cons.;  26  M.  127,  B.) 
In  the  absence  of  any  finding  by  the  appellate 
Court  as  to  whether  a  complaint  was  or  was  not 
vexatious,  the  judgment  on  appeal  reversing  the 
order  of  the  first  Court  awarding  compensation 
to  accused  under  s.  250,  Crim.  Pro.  Code,  on  the 
grouu'J  that  the  complaint  was  vexatious,  cannot 
be  supported.  VenkatarAMA  AlYER  v.  KRI- 
SHNA lYER,  2  L.W.  200=1915  M.W.N.  181  = 
28  M.L.J.  201  =  27  Ind.  Cas.  192  =  17  M.L.I. 
164  =  16  Cr.  L.J.  128.  (30  C.  123,  26  A.  512. 
34  A.  354,  B.) 
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(2581)— Ss.  250,  422  —  Criminal  Rules  of 
Practice,  r.  60— Order  setting  aside  grant  of 
compensation — Omission  of  notice  to  District 
Magistrate,  whether  ground  for  interjerence  by 
High  Court. — la  an  appeal  against  an  order 
granting  compensation  under  s.  250,  Grim,  Pro. 
Code,  the  District  Magistrate  ought  to  be  served 
with  a  notice,  but  an  omission  to  send  him  a 
notice  and  hia  consequent  non-appearance  would 
not  justify  the  High  Court's  interference  in 
revision  with  the  appellate  Court's  order. 
GURUSWAMI  NaikEN  V.  TiRUMURTHI 
Chbtti.  16  M.L.T.  426  =  25  Ind.  Gas.  848  =  27 
M.L.J.  629  =  15  Cr.  L.J.  6M.  (29  M.  187=3 
Cr.  L.J.  452,  1  Ind.  Cas.  79  =  5  M.L.T.  268  =  9 
Cr,  L.J.  150  =  19  M.L.J.  130  =  33  M.  89,  D.) 

(2582)— Ss.  250  (3),  422— See  COMPENSA- 
TION—GENERAL, 5  M.L.T.  262  =  9  Cr.  L.J. 
150  =  19  M.L.J.  130  =  1  Ind.  Cas.  79  =  33  M.  89. 

(25B3)— Ss.  250.  423  (1)  {d)— Compensation- 
Appellate  Court—'  Consequential  or  incidental 
order.' — An  appellate  Court  cannot  order  com- 
pensation such  as  is  contemplated  by  s.  250, 
Grim.  Pro.  Code. — The  phrase  "make  any 
consequential  or  incidental  order  that  may  be 
just  or  proper  "  in  s.  423  (1)  (d)  of  the  Code, 
does  not  embrace  any  and  every  ancillary  order 
which  is  capable  of  being  described  as  "  conse- 
quential or  incidental."  MEHI  SINGH  v. 
Mangal  Khandu,  14  C.L.J.  437,  F.B.  =  16 
C.W.N.  10  =  12  Cr.  L.J.  559.  [R.,  16  C.W.N. 
BIL] 

(2584)— Ss.  250,  438,  439,  476— See  COMPEN- 
SATION— GENERAL.  24  P.R.  1908,  Cr,=9Cr. 
L.J.  103. 

(2585)— Ss.  250,  438,439,  476— See  COMPEN- 
SATION TO  ACCUSED,  14  P.R.  1888,  Cr. 

(2586)— Ss.  250,  467  —  Proceedings  against 
complainant  under  both  sections  simultaneously 
— Not  illegal. — There  is  nothing  in  the  Code  of 
Criminal  Procedure  which  makes  it  illegal  for 
a  Magistrate,  who  has  taken  proceedings 
against  the  complainant  under  s.  476,  to 
proceed  also  under  s.  250  and  to  award  compen- 
sation to  the  accused.  ACHAR  v.  PiRUSHAH, 
7  S.L.R.  10  =  14  Cr.  L.J.  437  =  20  Ind.  Cas.  597. 

(2587) — Ss.  250,  476 — Order  for  prosecution 
— Power  of  successor  in  office  to  make  order — 
"  Court  " — Revision — Effect  of  making  no  order 
under  s,  250. — The  High  Court  has  power  to 
interfere  on  revision  with  an  order  for  prosecu- 
tion under  s.  476,  Grim.  Pro.  Code.  (U.B.R. 
1907-1909,  Cr.  1.  6  Cr.  L.J.  25,  F.)  The 
failure  to  make  an  order  under  s.  250  awarding 
compensation  against  a  complainant,  does  not 
preclude  the  Magistrate  from  directing  the 
prosecution  of  the  complainant  for  perjury.  A 
Magistrate,  who  succeeds  another,  may,  in 
pronouncing  judgment  in  a  case  heard  partly 
by  himself  and  partly  by  his  predecessor  order 
the  prosecution  of  a  witness  for  having  given 
false  evidence  before  his  predecessor  ;  as,  though 
the  perjury  is  not  actually  committed  in  his 
presence,  yet  it  is  committed  in  a  case  he  has 
been  trying  and  has  been  brought  under  his 
notice  in  the  course  of  a  judicial  proceeding. 
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The  use  of  the  word  "  Court  "  instead  of  either 
"  Judge  "  or  "  Magistrate "  shows  that  the 
legislature  intended  that,  in  dealing  with  cases 
of  this  nature,  the  continuity  of  jurisdiction 
should  be  maintained,  though  the  personnel  of 
the  officers  was  changed.  MA  Ma  v.  EmperoR, 
12  Cr.  L.J.  521  =  12  Ind-  Cas.  289  =  4  Bur.  L. 
T.  246.  (34  C.  551,  11  C.W.N.  568,  5  C.L.J. 
508.  5  Cr.  L.J.  398,  2  M.L.T.  298,  32  M.  49, 
19  M.L  J.  42,  4  M.L.T,  404,  i  Ind.  Gas.  597, 
9  Cr.  L.J.  47,  35  C.  114,  7  Cr.L.J,  134,  D.  ;  6 
A.L.J.  392,  1  Ind.  Cas.  306,  9  Cr.  L.J.  219,  8 
A.L.J.  240,  9  Ind.  Cas.  497,  F.) 

(2588)— Ss.  250,  ilG— False  complaint— Com- 
pensation — Order  to  prosecute  granted  under 
s.  476 — Compliint — Liability. — K  held  a  decree 
to  execute  which  his  son  and  a  bailiff  went 
with  a  warrant  of  attachment.  The  bailiff 
subsequently  reported  to  the  Court  that  he  had 
been  obstructed  in  levying  the  attachment  by 
I.  K  also  applied  to  the  Court  to  sanotion  the 
prosecution  of  I.  The  Subordinate  Judge 
inquired  into  the  case,  and  did  not  issue  a 
sanction,  but  himself  made  an  order  under 
s.  476  of  the  Crim.  Pro.  Code,  for  I's  prosecu- 
tion and  sent  the  papers  to  a  Magistrate.  The 
Magistrate  acquitted  I  and  ordered  K  under 
s.  250  to  pay  a  fine  of  Rs.  30  as  compensation. 
Held,  that  the  order  of  compensation  could  not 
be  supported  under  s.  250,  Crim.  Pro.  Code, 
inasmuch  as  there  was  no  information  given  to 
the  Police  Officer  or  to  a  Magistrate,  and  as  K 
was  not  a  person  upon  whose  complaint  the 
accusation  was  made  against  I.  In  re  Kisandas 
Hirachand,  14  Bom.  L.R.  1166  =  1  Bora.  Cr. 
C.  237  =  14  Cr.  L  J.  t  =  18  Ind.  Cas.  145. 

(2559)— Ss.  250,  537— Order  for  payment  of 
compensation  — When  valid — Failure  to  follow 
the  provisioyis  of  laiv  — Irregularity. — A  Magis- 
trate dismissed  a  oomplaiat  as  frivolous  and 
vexatious  and  ordered  the  complainant  to  show 
cause  why  an  order  for  payment  of  compensation 
should  not  be  made  against  him.  Four  days 
later  he  ordered  the  complainant,  to  pay  com- 
pensation to  the  accused.  Held,  that  an  order 
for  paying  compensation  must  form  part  of  the 
order  of  acquittal  or  discharge,  and  where  a 
Magistrate  proposes  to  pass  such  an  ordqr  he 
should  give  the  complainant  an  opportunity  to 
show  cause  and  hear  and  record  bis  representa- 
tions before  finally  making  the  order.  In  the 
case  in  question,  it  was  held  that  the  proceed- 
ings were  merely  irregular  as  the  order  of 
discharge  showed  that  the  Magistrate  did  not 
conceive  himself  to  have  finally  disposed  of  the 
case.  The  order  of  acquittal  vra,s  only  an  order 
permitting  the  accused  to  leave  the  Court. 
GHURBIN  KOERI  v.  KHALILKhAN,  12  A.L.J. 
143  =  36  A.  132  =  15  Cr.  L.J.  193  =  22  Ind.  Cas. 
977.  (25  A.W.N.  214.  8  Bom.  L.R.  847,  F.\ 
25  A.  315,  Not  F.) 

(2590)— Ss.  250,  537 — Compensation  to  accused 
— Order  for  payment  of — When  to  be  made — 
Order  passed  after  discharge — Illegality. — Where 
the  order  for  payment  of  compensation  to  an 
accused  was  not  made  by  the  order  of  discharge, 
but  at  a  later  stage  when  some  other  accused 
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were  discharged,  lield  that  the  order  of  the 
Magistrate  was  without  jurisdiction  and  was  not 
■a  mere  irregul^trity  covered  by  s.  537,  Grim.  Pro. 
Code.  Under  the  provisions  of  s.  250,  Grim. 
Pro.  Code,  the  order  for  compensation  must  be 
contained  in  the  order  for  diucharge  and  cannot 
be  made  subsequently.  NANHEYLAD  v.  Mt. 
Ranibahu,  lON.L.R.  8  =  13  Cr.  L  J.  290  =  23 
Ind.  Cas.  ^98. 

S.  231  (  =  1882,  8.  251 ;  1872,  s.  213). 

(2501)— Ch.  XXI.  s.  251— Trial  of  warrant 
cases. — In  all  warrant  cases,  a  charge  should  be 
framed  against  the  accused  by  Magistrates. 
•Queen-Empress  V.  Nga  PoKu,  U.B.R.  1892 
—1896,  Yo).  I,  37. 

(2592)— S.  251— See  COMPOUNDING  OF- 
FENCE, 1  B.  64. 

(2593)— Ch.  XXI.  a.  251— See  DISCHARGE 
OF  ACCUSED,  7  N.W.P.  230. 

(2594)— S.  251— See  PENAL  CODE,  ss.  99, 
353,  8  A.  293  =  A.W.N.  1896,  106. 

(2595)— S.  251~See  Noa.  708, 1678,  and  2331. 
supra. 

S.  252  (  =  1882,  s.  232  ;  1872,  sb.  190,  362  ; 

1861,  BS.  186,  193,  2$9). 

(2596) — S.  262 — "Any  remaining  tvitnesses" 
— Prosecution  zoitnesses  — Calling  of  new  wit- 
nesses not  named  or  stimmoned— Accomplice — 
.Evidence  of  accomplice — Conspiracy — Proof, — 
The  expression  "  any  remaining  witnesses  "  in 
s.  252,  cl  (2),  is  DOC  necessarily  limited  to  the 
witnesses  named  by  the  complainant  and 
summoned  by  the  Magistrate  before  the  fram- 
ing of  the  charge.  The  expression  is  wide 
enough  to  include  any  witness  who,  according 
to  the  prosecution,  is  able  to  support  its  case, 
though  he  has  not  been  summoned,  provided, 
of  course,  that  he  is  not  sprung  upon  the 
defence  all  of  a  sudden,  and  sufficient  oppor- 
tunity is  given  to  the  latter  to  prepare  for  the 
cross-examination  of  the  witness.  An  accomplice 
confesses  himself  a  criminal.  No  man  ought 
to  be  treated  as  an  accomplice  on  mere  suspicion, 
unless  he  confesses  that  he  had  a  conscious 
hand  in  the  crime,  or  he  makes  admissions  of 
facts  showing  that  he  had  such  hand.  If  the 
evidence  of  a  witness  falls  short  of  these  tests, 
he  is  not  an  accomplice  ;  and  his  testimony 
must  be  judged  on  principles  applicable  to 
ordinary  witnesses.  When  a  conspiracy  between 
several  personals  alleged,  it  is  not  necessary 
for  the  prosecution  to  prove,  before  it  can  be 
held  established,  that  each  conspirator  knew 
and  had  personal  communication  with  all  the 
rest,  because  some  of  them  might  be  intermedi- 
aries. Bmperor  v.  PERCY  Henry  Burn,  11 
Bom  L.R.  1153  =  10Cr.  L.J.  530  =  4  Ind.  Caa. 
268. 

(2597)— S.  252— Sfe  Nos,  708,  1544,  2012, 
2146,  2147,  2331  and  2480,  sztpm,  and  No.  2615, 
infra. 

(2598)— Ss.  252,  24:3— Warrant- case  triable 
as  under  s,  252,  tried  by  Magistrate  as  a  sum- 
•mons  case— Conviction  of  accused  under  s.  243, 
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illegality  of, — The  accused  was  charged  with  an 
oSence  under  s.  9  of  the  Opium  Act  (I  of  18S7). 
The  case  was  one  which  ought  to  have  been  tried 
sa  a  warrant-case.  The  Magistrate,  however, 
without  recording  any  evidence  in  support  i 
the  prosecution,  as  required  by  s.  252,  called 
upon  the  accused  to  plead  to  the  charge  and 
convicted  him  on  his  own  admission  as  under 
8.  243  without  even  framing  a  formal  charge. 
Eeld  the  procedure  adopted  by  the  Magistrate 
was  more  than  a  mere  irregularity,  that  it  had 
occasioned  failure  of  justice  to  the  accused  and 
that  his  conviction  ought,  therefore,  to  bo  set 
aside.  EMPEROR  v,  CHINNAPAYAN,  29  M. 
372  =  1  Or.  L.J.  231.  \_R.,  36  M.  457  =  22  M.L. 
J.  73  =  10  M.L.T.  506  =  1911  2  M.W.N.  576  = 
12  Ind.  Cas.  961  =  12  Cr.  L.J.  585.] 

(2599)- Sa,  252.  253— See  DISCHARGE  OF 
ACCUSED,  A.W.N.  1891,  80. 

(2600)— Ss.  252,  253,  437— See  DISCHARGE 
OP  ACCUSED,  A.W.N.  1883,  150. 

(2601)— Ss,  252,  203,  437— See  FURTHER 
ENQUIRY,  7  M.  454  =  2  Weir  551. 

(2602)-  Ss.  252,  436  and  ^31— Power  to  receive 
a  fresh  complaint —Necessity  for  setting  aside 
order  of  dismissal — Power  of  Presidency  Magis- 
trate to  commit  accused  previously  discharged  by 
another  Magistrate, — There  is  nothing  in  the 
Code  to  the  effect  that  the  dismissal  of  a  com- 
plaint shall  be  a  bar  to  a  fresh  complaint  being 
entertained,  so  long  as  the  order  of  dismissal 
remains  unreversed.  Hence  a  commitment  by  a 
Presidency  Magistrate,  on  fresh  evidence  is  legal, 
although  the  accused  may  have  been  previously 
discharged  by  another  Presidency  Magistrate, 
and  the  order  of  discharge  was  not  set  aside. 
Queen-Empress  v.  DOLEGOBIND  DASS,  28 
C.  211  =  3  C.W.N.  169.  (23  G.  983,  D.;  24  C. 
528,  Diss.;  1  CW.N.  49,  F.)  [F,,  28  G.  652, 
P.B.,  2  L.B.R.  27;  R.,  H  C.L.J.  50  =  13  C.W. 
N,  1221  =  3  Ind.  Cas.  861  =  10  Cr  L.J.  385  =  36 
C.  994,  9  P.R.  1902,  Gr.  =  50  P. L.R.  1902,  29 
C.  726,  E.B.] 

(2603)— Ss.  252,  514— See  WITNESS— MIS- 
CELLANEOUS CASES,  22  P.VV.R.  1907,  Cr.  =  6 
Cr.  L.J.  275. 

(2604) — Ss.  252,  540 — Summoning  of  witnesses 
for  vrosecution— Magistrate  to  exercise  discretion 
—  Witnesses  not  to  be  harassed  unnecessarily, — 
When  a  complainant  files  a  list  of  witnesses  to  be 
summuned  foe  proving  his  case,  the  Magistrate 
should  see  which  of  the  persons  desired  to  be 
summoned  are  necessary  witnesses.  Witnesses 
should  not  needlessly  be  subjected  to  the  incon- 
venience of  attending  the  Court.  S.  540  of  the 
Grim.  Pro.  Code  confers  very  wide  powers  upon 
a  Court  in  the  matter  of  summoning  witnesses, 
but  the  wider  the  powers  the  greater  is  the 
exercise  of  discretion  required  of  the  Magistrate. 
Sitae  Singh  v.  Dalganjan  Singh,  ii  Cr. 
L.J.  682  =  21  Ind.  Cas.  1002  =  12  A.L.J.  15. 

S.  253  (  =  1882,  8.  233 ;  1872,   s.  215  ;  1861 

a.  250). 
See  Discharge  of  accused. 
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(2605)— S.  253— Case  triable  by  Court  of 
Sessions — Duty  of  Magistrate. — It  cannot  be 
laid  down  as  a  general  proposition  that  a 
Magistrate,  having  before  him  formally  and 
categorically  evidence  which  discloses  a  case 
for  trial  in  some  Court  to  which  such  Magis- 
trate might  in  his  discretion  commit,  is  bound 
so  to  commit,  and  that  he  is  wrong,  in  point  of 
law  in  exercising  a  discretion  and  considering 
the  sufSciency  of  the  evidence,  In  the  matter  of 
the  petition  o/ KALYAN  SINGH,  2i  A.  265  = 
A.W.N.  1899,  61.  iF.,  11  Cr.  L.J.  18  =  4  Ind. 
Cas.  612  =  10  P.R.  1909,  Cr.  =  32  P.W.R.  1909, 
Cr.  =  155  P.L.R,  1909,  Cr.;  B.,  6  CL.J.  760  = 
12  C.W.N.  117  =  6  Cr.  L.J.  406.] 

(2606)— S.  253  (==Crim.  Pro.  Code,  1872, 
s.  215) — Discharge — Revival  of  prosecution. — 
A  discharge  under  s.  215,  Crim.  Pro.  Code,  does 
not  bar  the  revival  of  a  prosecution  for  the 
same  oSence  when  further  evidence  is  available. 
Queen-Empress  v.  Budhya,  Rat.  Un.  Cr. 
C,  §5.   [R.,  1  Cr.  L.J.  167  =  2  L.B.R.  27.] 

(2607)— S.  253  [  =  Crim.  Pro.  Code,  1882, 
s,253) — Warrant  case — Withdrawal  of  coinplaint 
— Discharge, — The  order  of  a  Magistrate  in  a 
warrant  case,  perinitting  the  withdrawal  of  a 
complaint  of  a  non-compoundable  ofience,  is 
equivalent  to  an  order  of  discharge  under  s.  253. 
Queen-Empress  v.  Motidas,  Rat.  Un.  Cr. 
C.  391  =  Cr.  Rg.  47  of  1888. 

(2608)— S.  253  (  =  Cri7n  Pro,  Code,  1872, 
s.  215) — Absence  of  jurisdiciion  in  Magistrate — 
His  duty. — Where  a  Magistrate  finds  that  he 
has  no  jurisdiction  to  try  a  case,  he  should  not 
discharge  the  accused,  but  should  send  him 
before  a  Magistrate  having  jurisdiction.  In  re 
MUNISAMI,  2  Weir  323. 

(2609) — S.  253 — Complainant,  dismissal  of— 
Com2:)laint  de  novo  on  same  facts,  dismissed — 
Revival  of  first  complaint— Court's  discretion, — 
M  and  others  were  prosecuted  by  A  for  robbing 
A  of  his  mare  under  cover  of  levying  a  debt  due 
to  them,  and  were  discharged  under  s.  253, 
Crim. Pro. Code  Subsequently  A  profecuted  them 
for  cheating  him  by  refusing  to  hand  over  the 
mare  and  a  receipt  for  the  debt  under  an  alleged 
agreement.  This  complaint  also  was  dismissed. 
On  such  dismissal,  A  again  filed  a  complaint  of 
robbing  him  of  his  mare  against  M  and  others, 
and  process  was  ordered  to  be  issued  against 
them.  Held,  oa  revision,  that,  though  the 
Magistrate  had  jurisdiction  to  entertain  this 
renewed  complaint,  he  failed  to  exercise  a  sound 
judicial  discretion  in  proceeding  with  it  on  the 
facts  set  forth  above.  MahOMED  Hashim  v. 
Grown.  4  S.L.R.  52  =  8  Ind.  Cas.  202  =  11  Cr. 
L.J.  582. 

(2610)— S.  253  —  See  COMPLAINT  —  DIS- 
MISSAL OF  Complaint,  2  a.  447. 

(2611)  — S.  253— See  MAGISTRATE,  JURIS- 
DICTION OF— General  Jurisdiction,  2 
C.  405. 

(2612)— S.253  (2)— Discharge  of  accused  with- 
out fxamining  all  the  prosecution  evidence 
available, — Whatever    may  have    been  the  law 
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before  the  passing  of  the  Crim.  Pro.  Code  (Act 
Vof  1898),  under  s.  253,  cl.  (2)  of  the  present 
Code,  it  is  competent  to  a  Magistrate  to  dis- 
charge the  accused  after  examining  some  only 
of  the  prosecution  witnesses.  NAVANNA  CHINNA 
Narasanna  v.  Suresetti  Peda  Venka- 
TRAYADU,  9  Ind.  Cas.  606  =  12  Cr.  L.J.  105  =  9 
M.LT.  302  =  12  Cr.  L.J.  158  =  1911  1  M.W.N. 
149  =  9  Ind.  Cas.  940.  (4  M.  329,  R.) 

(2613)— S.  253— See  Nos.  247,  574,  708,  809, 
1668,  1678, 2001,  2002,  2089,  2090,  2091,  2171, 
2172,  2481,  482,  2483,  2504,  2523,  2599,  2600, 
and  2601,  supra  and  No.  2704,  3247,  3356  and 
4357  infra, 

(2614)—  Ss.  253,  203,  437  —  Complaint, 
dismissal  of  —  Renewed  complaint  after  long 
delay — Discretioyi —  Sufficient  ground  for  dis- 
missal under  s.  203 — Proper  remedy. — Where  a 
complainant  withdrew  the  rest  of  the  witnesses 
aft'ir  examining  one  witness  and  himself  on  a 
former  complaint,  and  permitted  five  months 
to  elapse  before  filing  the  renewed  complaint. 
Held  that  his  conduct  was  sufficient  for  declin- 
ing under  s.  203  to  proceed  with  the  complaint. 
Held  also  that,  though  the  Magistrate  had 
jurisdiction  to  entertain  the  renewed  complaint, 
he  failed  to  exercise  a  sound  judicial  discretion 
in  proceeding  with  it  under  the  circumstances 
set  forth  above.  The  appropriate  remedy  for 
complaints  wrongly  dismissed  is  vested  solely 
in  the  higher  grades  of  Magistrates  and  the 
Sessions  Court  under  s,  437,  Crim.  Pro.  Code._ 
GULU  TIRITH  v.  ChATUNMAL  MENGHOMAL," 
4  S.L.R.  53  =  8  Ind.  Cas.  203  =  11  Cr.  L  J.  582. 

(2615)— Ss.  253,  208  (1),    (3)   and  (4),  252— 

See  Discharge  of  accused,  4  M,  329. 

(2616)— Ss.  253,  25i— Benefit  of  doubt  before 
framing  of  charge— Discharge  of  accused.— 
8.  254  requires  a  charge  to  be  framed  when  a 
Magistrate,  after  taking  evidence,  is  of  opinion 
that  there  is  ground  for  presuming  that  the 
accused  has  committed  the  offence.  But,  if  the 
evidence  recorded  does  not  lead  to  any  such 
presumption  being  made,  but  merely  raises  a 
doubt,  the  Magistrate  would  not  be  justified  in 
framing  the  charge  and  he  would  not  act  con- 
trary to  the  spirit  of  s.  254,  if  be  gave  the 
benefit  of  the  doubt  to  the  accused  and  ordered 
his  discharge.  So,  if,  on  the  close  of  the  evi- 
dence for  the  prosecution,  a  Magistrate  should 
come  to  the  conclusion  that,  although  there 
are  reasons  for  entertaining  some  doubt  against 
the  accused,  yet  they  are  not  sufficient  to  estab- 
lish the  charge  against  him,  he  will  be  acting 
in  consonance  with  the  spirit  of  the  section 
only  if  he  declines  to  frame  a  charge.  MUI» 
Chandv.  Emperor,  2  P.R.  1906,  Cr.  =  3Cr. 
L.J.  345  =  37  P.L.R.  1906. 

(2617)— Ss.  253,  254  {=-Cri7n.  Pro.  Code,  1861, 
s.  250) — Discharge,  ivhethtr  amounts  to  acquittal, 
— A  discharge,  under  s.  250  of  the  Code  of  1861, 
does  not  amount  to  an  acquittal.  QUEEN  v. 
HUR  PershAD,  4  N.W.P.  23. 

(2618)— Ss.  253,  258,  3tO— Charge  framed— 
Power  of  succeeding  Magistrate  to  re-hear 
evidence  and  discharge  accused. — A  second  class 
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Magistrate,  after  hearing  the  evidence,  framed 
charges  against  several  accused  under  s.  406, 
I.P.C.,  and  called  on  them  to  produce  evidence 
to  clear  themselves.  The  Magistrate  was 
transferred,  and  the  case  was  sent  to  his 
successor,  who,  at  the  request  of  the  accused, 
re-heard  the  evidence,  and  subsequently  passed 
an  order  for  their  discbarge.  Held,  that  the 
order  was  not  proper  in  form,  and  should  be 
held  to  be  an  order  of  acquittal.  Re  hearing  of 
the  evidence  under  proviso  (a)  to  s.  350,  Grim. 
Pro.  Code,  after  a  charge  has  been  drawn  up, 
amounts  to  the  re-oommencement  of  the  trial 
as  distinguished  from  a  recommencement  of 
the  enquiry.  CROWN  v.  NATHU,  14  PR.  1903, 
Cr.  =175  PL. 8.  1903.  (9  M.  282,  12  A.  66,  6 
P.E.  1884,  Cr..  R.) 

(2619;— Ss.  253,  259— See  Magistrate, 
Jurisdiction  of— General  Jurisdiction, 
IOC.  67  =  13  CLE.  408. 

(2620)— Ss.  253,  366,  367,  4.37— Order  of  dis- 
charge not  "judgment" — Magistrate's  compe- 
tency to  initiate  subsequent  procetdings  after 
order  of  discharge — Principle  o/ autrefois  acquit 
how  far  applicable  ? — Exhaustiveness  of  Code 
presumed  — When  a  Magistrate  parses  an  order 
discharging  an  accused  under  s.  !i53,  Crim.Pro. 
Code,  such  order  of  discharge  does  not  preclude 
him  /rom  taking  fresh  proceedings  and  issuing 
process  against  the  person  discharged,  in  respect 
of  the  same  offence,  without  such  order  being 
sert  aside  by  a  higher  tribunal.  Per  Munro 
and  Pinhey,  JJ.  An  order  of  discharge  is  not  a 
"judgment,"  although  the  word  "judgment"  is 
not  defined  in  the  Crim.  Pro.  Code,  it  is  suffici- 
ently clear  from  ss.  366,  367,  that  the  term  is 
intended  to  apply  to  the  final  order  in  a  trial, 
terminating  in  either  the  conviction  or  acquittal 
of  the  accused.  Per  Pinhey,  J,  The  principle 
of  autrefois  acquit  can  have  no  application,  as 
it  roust  be  assumed  that  the  Code  is  exhaustive 
on  the  subject  it  deals  with,  and  it  is  not 
permissible  to  add  to  its  provisions.  Reading 
together  ss.  253  and  437,  it  is  clear  that  the 
Lei»islature  could  never  have  intended  that  a 
Magistrate  discharging  an  accused  should  fur- 
nish him  with  a  certificate  of  immunity  from 
further  molestation.  The  remedy  for  repeated 
indiscretions  en  the  part  of  Magistrates  is  the 
provision  of  better  Magistrates  by  Government, 
and  not  the  limitation  of  their  powers  by  judi- 
cial interpretation.  EMPEROR  v.  MAHESH- 
WAEA  KONDAYA,  31  M.  543  =  5  M.L.T.  184  =  9 
Cr.  L.J.  80  [2^,11  Ind.  Cas.  132  =  10  P. R. 
1911  =  205  P.L.R.  1911.] 

(2621)— Ss.  253,  367,  369,  403,  437— See 
Further  Enquiry,  29  C.  726  =  6  c.w.N. 
633,  P.B. 

(2622)— Ss.  253,  403  {  =  Crim.  Pro.  Code, 
1882,  ss.  253,  403)— Discharge— Jurisdiction  to 
re-try. — There  is  nothing  to  prevent  a  Magis- 
trate, after  he  has  discharged  an  accused  under 
s.  253,  Crim.  Pro.  Code,  from  enquiring  again 
into  the  case  against  him.  A  discharge  not 
operating  as  an  acquittal  leaves  the  matter  at 
large  for  all  purposes  of  judicial  enquiry,  There 
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is  jurisdiction  still  vested  in  all  Magistrates 
including  the  one  who  has  made  the  previous 
enquiry  just  as  before.  But  all  Magistrates, 
and  especially  the  one  who  formerly  discharged 
the  accused,  are  bound  to  exercise  due  discre- 
tion, to  take  that  discharge  into  account  and 
to  avoid  any  such  oppressive  proceedings  as 
may  either  expose  them  to  punishment  under 
s.  219  or  s.  220,  IP.C,  or  to  a  civil  action  on 
the  part  of  the  accused.  A  case  arising  on  a 
fresh  evidence  will  generally  be  best  dealt  with 
by  the  Magistrate  already  familiar  with  the 
facts  previously  proved.  He  will,  of  course, 
deal  discreetly  with  an  instance  of  a  revived 
prosecution  where  there  is  room  to  suspect  that 
any  crooked  practice  has  been  resorted  to,  but 
his  authority  to  enquire  and  try  is  not  affected 
by  the  previous  abortive  enquiry.  QUEEN- 
Empress  v.  Bapuda,  Rat.  Un.  Cr.  C.  350  = 
Cr.  Rg.  40  of  1887. 

(2623)— Ss.  253,  403— See  DISCHARGE  OP 
ACCUSED,  A.W.N.  1381,  145,  A.W.N.  1882, 
179,  A.W  N.  1883,   150. 

(2624)~Ss.  253,  403,  423.  exceptn.  1(d),  439 
(1  to  4)— See  COMPLAINT— WITHDRAWAL  AND 
REVIVAL  OF  COMPLAINTS,  24  C.  528  =  1  C.W. 
N.  370. 

(2625)— Ss.  253,  435,  idl-Accused  discharged 
under  s.  253— Order  by  District  Magistrate 
directing  further  inquiry— No  notice  to  accused- 
Irregularity. — Where  the  accused  were  dis- 
charged under  s.  253,  Crim,  Pro.  Code,  an  order 
directing  further  inquiry,  passed  by  a  District 
Magistrate,  without  giving  notice  to  the  accused, 
is  irregular.  DASARA  VENKATA  REDDI  v. 
8ANJEEVI  REDDY.  16  M.L.T.  285  =  15  Cr.L.J. 
619  =  25  Ind.  Cas.  627.     (26  M.  418,  R.  ) 

{26^6)— Ss.  253,435,439— Re-trial— Discharge 
after  full  enquiry— Evidence— Magistrate's  per- 
sonal knowledge  and  personal  inspection  of  a 
spot  not  evidence. — Held,  that,  where  there  is  a 
body  of  evidence  which,  if  believed,  justifies 
conviction,  it  is  far  better,  as  a  rule,  to  draw 
up  a  charge  and  dispose  of  the  case  finally. 
But  if  a  competent  Magistrate,  after  hearing 
all  the  evidence  for  the  prosecution  and 
thoroughly  discussing  it,  dees  dismiss  the  charge, 
a  High  Court  should  not  set  aside  the  order  of 
dismissal  aud  direct  further  inquiry,  unless 
new  and  cogent  evidence  is  forthcoming. 
Eeld,  that  a  Magistrate  commits  serious  irre- 
gularities, if  he  bases  any  of  his  findings  on 
bis  own  personal  knowledge,  and  if  he  treats 
his  own  memo,  made  after  the  examination  of 
a  spot,  as  evidence  in  the  case,  instead  of  having 
any  facts,  brought  to  light  by  that  examination, 
duly  brought  on  the  record  by  the  testimony 
of  witnesses  subject  to  cross-examination,  re- 
buttal and  explanation.  RadHI  v.  PHUL 
Chand,  18P.W.R.  1909,  Cr.  =  4  Ind.  Cas.  990 
=  11  Cr.  L.J.  110.  [F.,  17  P.W.R.  1909,  Cr.] 

(2627)— Ss.  253  431— Discharge— Revision— ' 
Disturbance  of  findings  of  fact — Abuse  of  pro- 
cess— Civil  claim — M^n  of  position — Laio — 
Penal  Code  {Act  XLV  of  1860),  s.  297— Con- 
struction — '    Trespass  '    meaning    of,~A    very 
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heavy  burden  lies  on  those,  who  seek  to  disturb 
on  revision,  an  order  of  discharge  passed  by  a 
Magistrate  under  s.  253,  Crim.  Pro.  Code.  In 
cases  of  regular  appeal,  the  ordinary  rule  is 
that  no  Court  of  Appeal  will  lightly  substitute 
its  own  view  of  evidence,  for  the  view  of  the 
Court  which  had  the  advantage  of  seeing  and 
hearing  the  witnesses.  An  application  in  revi- 
sion is  on  a  lower  plane  than  a  regular  appeal, 
and  unless  the  petitioner  can  show  some  plain 
reasons  against  the  order  of  discharge,  he  can 
have  no  chance  of  succeeding.  While  it  is  un- 
desirable that  the  criminal  process  of  the  Courts 
should  be  abused  with  the  object  of  merely 
furthering  a  Civil  claim,  ic  would  be  intoler- 
able, if,  by  reason  of  the  position  of  any  in- 
dividual whatever,  he  was  allowed  to  evade  the 
law.  S.  297,  Penal  Code,  does  not  require  the 
prosecution  to  prove  that  the  trespass  had 
been  committed  on  a  place  set  apart  for  the 
performance  of  funeral  rites  or  as  a  depository 
for  the  remains  of  the  dead.  The  secuion  is 
equally  satisfied,  if  the  prosecution  are  in  a 
position  to  prove  that  the  trespass  occurred  on 
any  place  of  sepulchre.  But  where  there  have 
been  only  a  few  isolated  and  secret  cases  of 
burial,  in  the  course  of  many  years,  on  a  piece 
of  property,  that  would  not  be  enough  to  con- 
stitute it  a  place  of  sepulchre,  within  the  mean- 
ing of  the  section.  Per  Beainan,  J.  The 
trespass  contemplated  in  s.  297  is  such  a  tres- 
pass as  is  defined  by  the  Indian  Penal  Code. 
While  s.  297  is  comprehensively  worded,  the 
offence  at  which  it  strikes  is  intimately  bound 
up  with  the  commission  of  a  trespass  or,  sub- 
ject to  that,  of  deliberately  offering  an  indignity 
to  a  corpse,  or  causing  disturbance  to  a  body  of 
persons  assembled  for  religious  purposes.  MUS- 
TAFA RAHIM  V,  MOTILAL  CHUNILAL,  2  Ind. 
Gas.  825  =  9  Bom.  L.R.  742  =  6  Cr.L.J.  85. 

(2628)— Ss.  253,  437  (  =  Criin.  Pro.  Code,  Act 
X  of  1882,  ss.  253,  4:37)— Practice.— It  is 
absolutely  necessary  that  a  Magistrate  who, 
professing  to  act  under  s.  437  of  the  Crim.  Pro, 
Code,  issues  an  order  for  the  trial  of  a  person 
previously  discharged  under  s.  253  of  the  Crim. 
Pro.  Code,  should  give  the  accused  an  oppor- 
tunity of  showing  cause  why  such  an  order 
should  not  be  issued,  and  should  also  record 
his  reasons  for  issuing  the  nrder.  EMPRESS  v. 
LOKHIA,  A.W.N.  1890,  147. 

(2629)"  Ss.  253,  437— See  FURTHER  EN- 
QUIRY, 10  0.  1027. 

(2630)— Ss.  253,  437  and  i39— Revision—Dis- 
charge of  accused  by  first  Court — Re-trial  on  the 
same  evidence  ordered  by  District  Magistrate  if 
prejudicial  to  the  accjised — Power  of  Chief 
Court  to  go  inio  evidence. — The  accused  one  H 
was  tried  by  a  first  class  Magistrate  for  an 
offence  under  s.  406,  I, P. C,  and  was  discharged 
on  the  ground  that  the  prosecution  had  not 
made  out  a  case.  On  appeal  to  the  District 
Magistrate,  he  ordered  a  retrial,  by  another 
Magistrate,  on  the  ground  that  a  document  for 
the  defence  had  not  been  considered.  On 
revision  to  the  Chief  Court,    that  order  was 
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confirmed.  Then  the  accused  was  tried  by  the 
other  Magistrate  and  convicted  ;  the  Sessions 
Judge  upheld  the  conviction.  On  revision  to 
the  Chief  Court,  held,  that  the  order  of  the 
District  Magistrate  ordering  a  re-trial  on  the 
same  evidence  was  seriously  prejudicial  to  the 
accused  and  was  opposed  to  principle,  though 
not  illegal.  A  Criminal  Court  cannot  review 
its  own  order  passed  with  jurisdiction.  Where 
an  order  for  re-trial  was  prejudicial  to  the 
accused,  and  he  was  convicted  at  the  re-trial,  the 
correct  course  for  the  Chief  Court  to  follow  is 
to  hear  the  case  as  if  an  appeal  lay  to  that 
Court.  HiRA  V.  King-Emperor,  8  P.R.  1909, 
Cr.  (8  P.R.  1900,  Cr.,  2  P.R.  1901,  Or..  F.)  \_R.. 
11  Ind,  Cas.  132=10  P.R.  1911  =  12  Cr.L.J, 
364  =  24  P.W,R.  1911,  Cr.=205  P.L.R.  1911.] 

(2631)— Ss.  253,  517  {  =  Crim.  Pro.  Code. 
1872,  S3.  215,  418)— Order  under  s.  413,  pre- 
requisites for. — Where  no  ofience  has  been 
proved  against  the  accused,  the  pre-requisites 
of  an  order  under  s,  418  would  be  wanting. 
High  Court  Proceedings, 30th  June  1874, 
NO.  1081,  2  Weir  665.      [F.,  ii  Weir  666.] 

(2632)— Ss.  253  and  528— District  Magistrate 
withdraiving  a  case  to  his  own  file  and  dismiss- 
tng  the  complaint — Validity  of  procedure  .—A. 
District  Magistrate  withdrew  from  the  file  of  a 
Deputy  Magistrate,  a  case  against  some  police- 
men for  entering  the  house  of  a  Raja,  to  his 
file,  when  the  Deputy  Magistrate  was  about  to 
frame  charges  against  the  accused  persons,  and 
dismissed  it,  because  he  thought  the  police  were 
protected  by  their  warrants.  Held,  that  the 
case  ought  to  have  been  left  with  the  Deputy 
Magistrate  to  be  disposed  of,  and  it  would  have 
been  for  him  to  determine  whether  the  offence 
charged  was  made  out,  or  whether,  assuming 
the  facts  to  be  proved,  the  police  were  or  were 
not  protected  by  the  warrants  under  which 
they  purported  to  act.  Gopinath  PatnaIK 
v.  Narain  Das  Banerjee,  30  C.  693. 

S.  254  (  =  1882,  s.  254  ;  1872,  s.  216  ;  186 J, 

s.  2S0). 

(2633)— S.  254  —  See  COMPLAINT— PRO- 
CEDURE ON  RECEIPT  OF  COMPLAINTS,  3 
Bom.  L.R.  675. 

(2634)— S.  254— See  MAGISTRATE,  DUTY 
OF,  7  C.W.N.  521. 

(2635)— S.  254— See  Nos.  149,  708,  1652, 
1828,  2013,  2134,  2135,  2136,  2616  and  2617, 
swpra,  and  No.s.  2666,  2685,  3164  and  3247,  mjra. 

(2636)— Ss.  254,  255,  256,  257,  537— 17ar- 
rant  case — Trial — Cross-complaints — Evidence 
for  prosecution  cannot  be  treated  as  defence 
evidence  in  the  other — Legal  procedure  to  be 
strictly  followed — Practice  cannot  vary  the  "pro- 
cedure.— In  trying  two  cross-complaints,  the 
Magistrate  heard  the  evidence  for  the  prosecution 
in  each  case.  In  conformity  with  the  practice 
that  had  grown  up  in  the  course  of  years  the 
prosecution  evidence  in  the  one  case  was  treated 
as  defence  evidence  in  the  other.  No  charge 
was    formally   framed    in  either  case   and  the 
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procedure  prescribed  by  ss.  255  and  257  of  the 
Criminal  Procedure  Code  was  not  followed.  The 
Magistrate  then  decided  the  cases  without  any 
further  evidence.  The  accused  having  applied 
to  the  High  Court  -.—Held,  annulling  the  pro- 
ceedings, (1)  that  the  trial  conducted  in  a  mode 
so  materially  diflerent  from  that  prescribed  by 
law  was  not  a  proper  trial ;  (2)  that  the  differ- 
ences between  the  procedure  followed  and  the 
legal  procedure  were  of  too  fundamental  and 
important  a  kind  to  be  treated  as  irregularities 
cured  by  any  of  the  sections  in  ch.  XLV  of  the 
Crim.  Pro.  Code.  EMPEROR  v.  DOSABHAL 
J.  Dhondy,  17  Bom.  L.R.  490  =  3  Bom.  Cr. 
Gas.  59. 

(2637)— Ss.  254,  255,  2bQ— Taking  evidence 
for  dejence  without  framing  charqe- — Where  a 
Magistrate,  after  examining  the  prosecution 
witnesses  and  the  accused,  took  the  evidence 
for  the  accused,  without  framing  a  charge,  and 
discharged  the  accused  under  s.  253,  held  that 
the  order  of  discharge  was  not  legal  and  that 
the  order  should  be  treated  as  an  order  of 
acquittal.  TABA  v.  HiBA  SINGH,  29  PR. 
1883,  Cr. 

(2638)— Ss.  254,  258— See  TRIAL,  3  C.L.R. 
131. 

(2639)— Ss.  254,  258,  403  (I  to  4  &  Expl).— 
See  Discharge  op  Accused,  3  C.L.R.  131. 

(2640)— 8s.  254,  258,  437— See  DISCHARGE 
OP  ACCUSED,  3  A.  129. 

(2641)— Ss.  254,  346  {  =  Crim.  Pro-  Code, 
1882,  ss.  254,  346)  —  Report  by  second  class 
Magistrate  to  District  Magistrate— Procedure. — 
When  a  Second  Class  Magistrate  reports  a  case 
to  the  District  Magistrate  as  one  which  he 
ought  not  to  try  since  whipping  would  be  an 
appropriate  punishment,  the  District  Magis- 
trate should  treat  the  report  as  one  under 
s.  346  of  the  Crim.  Pro.  Code  and  make  an 
order  as  specified  in  the  second  para  thereof.  He 
should  not  return  the  case  to  the  same  Magis- 
trate with  direction  to  frame  a  particular  charge, 
nor  should  the  Second  Class  Magistrate  frame 
a  charge  under  s.  254.  QueEN-EMPRESS  v. 
Pakira,  Rat.  Un.  Cr.  C.  499  =  Cr.  Rg.  10  of 
1890. 

(2642)— Ss.  254,  MQ— Frame  of  charge  by 
Magistrate  though  he  intended  to  transfer  the 
case  to  superior  officers — Regularity  of  pro- 
cedure — It  is  not  irregular  for  a  Magistrate  of 
the  second  or  third  class  to  frame  a  charge 
against  an  accused  person,  in  a  case  which 
he  has  jurisdiction  to  try,  even  though  at  the 
time  of  framing  the  charge  he  intends,  if  he  is 
of  opinion  that  the  accused  is  guilty,  to  submit 
the  proceeding  to  the  District  or  Sub-Divisional 
Magistrate  to  pass  sentence.  KING-EMPEROR 
V.  Nga  Po  SI,  U.B.R.  1905,  Crira.  Pro.  Code, 
33  =  2  Cr.  L.J.  i6i.  (2  L.B.R.  285,  B.) 

S.  255   (  =  1882,  8.  255,  1872,  ss.  217,  324, 

1861,8.  251). 

See  Witness. 

(2643)-S.  255— See  PENAL  CODE,  a.  412, 
U.B.R.  1897—1901,  Vol.  I,  72. 
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(2643-o)-S.  255~See  Nos.  708,  2123,  2575. 
2636,  2637,  supra,  and  No.  -2685,  3164,  infra. 

(2644)— Ss.  255,  256  {  =  Crim.  Pro.  Code, 
1872,  ss.  217.  218) — Recalling  and  cross-examin- 
ing witnesses  for  prosecution. — If  the  accused 
person  desires  to  recall  and  cross-examine  the 
witnesses  for  the  prosecution,  the  time  at  which 
he  should  express  such  desire  is  when  the 
charge  is  read  over  to  him,  and  he  is  called  upon 
to  make  his  defence.  If  it  is  not  expressed 
then,  rt  is  no  longer  in  the  power  of  the  accused 
to  insist  upon  that  right  although  it  is  in 
the  discretion  of  the  Magistrate  to  recall  them, 
if  he  thinks  fit.  In  the  matter  of  SHEIKH  PaIZ 
ALI,  8  C  L.R.  325. 

(2645)- Ss.  255,  Si2— Prosecution  for  false 
evidence — Admission  by  accused  of  having  made 
the  statement  alleged  to  be  false — Evidence  as  to 
identity  of  accused,  if  necessary. — When  a  per- 
son, charged  with  giving  false  evidence,  has 
admitted,  in  his  examination  and  in  his  defence, 
that  he  was  the  person,  who  made  the  state- 
ment alleged  to  be  false,  further  evidence  as  to 
identity  is  unnecessary  and  his  conviction 
would  not  be  illegal  by  reason  of  the  absence  of 
such  evidence.  The  accused's  defence  in  this 
case,  having  been  that  what  he  had  stated  in 
his  affidavit  was  true,  this  involved  the  admis- 
sion on  his  part,  that  it  was  he,  who  made  the 
affidavit,  and  the  rule  of  evidence,  that  what- 
ever ia  admitted  need  not  be  proved,  would 
apply,  so  far  as  regards  the  admitted  identity 
of  the  accused  with  the  person,  who  maie  the 
affidavit.  S.  255  of  the  Crim.  Pro.  Code  requires 
a  Magistrate  to  make  the  accused's  plea  imme- 
diately after  the  charge  has  been  framed  and, 
when  stating  his  plea,  facts  are  voluntarily  ad- 
mitted by  the  accused,  there  is  no  necessity  for 
the  prosecution  to  call  evidence  to  prove  such 
facts.  So,  in  this  case  the  admission  in  the 
defence  having  afiorded  sufficient  proof  of  iden- 
tity, the  conviction  was  held  not  to  be  illegal 
merely  on  account  of  the  absence  of  evidence 
of  the  identity  of  the  accused  with  the  perjurer. 

Abbas  ali  v.  King-Emperor,  3  L.B.R.  208 
=  4Cr.  L.J,  471. 

(2646)— Ss.     255,    349— See    MAGISTRATE, 

Jurisdiction  op  -General  Jurisdiction, 
3  L.B.R.  279  =  5  Cr.  L.J.  416. 

(2647)— Ss.  255,  364  and  533  (1)  (  =  ss.  324, 
346  of  the  Code  of  1872)— See  CONPESSION— 
CONPESSIONS  TO  MAGISTRATES— ADMISSIBI- 
LITY, 3  C.  756  =  2  C.L.R.  317. 

S.  256  (  =  1882,  s.  236  ;  1872,  s.  218  ;  1861, 

s.  252). 

See  WITNESS. 
(2643)— S.  256  (  =  Crim.  Pro.  Code,  1882, 
s.  256)— Scope  of.—S.  256  of  the  Code  does  not 
prohibit  cross-examination  before  a  charge.  It 
merely  permits  a  further  cross-examination 
expressly  directed  to  the  case  found  and 
embodied  in  the  charge,  and  would  enable  an 
accused  person,  if  he  has  reserved  his  croas- 
examination,  to  exercise  his  right  at  the  same 
time    subject    to  a    discretion    given    to    the 
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Magistrate    by  s.  257.     QDEEN-EMPRESS    v. 
BaGAL  samba  SAJAO,  21  C.  642. 

(2649)~S.  256— Object  and  scope— 'Recall,' 
meaning  of, — The  word  '  recall '  used  in  s.  256, 
Crim,  Pro,  Code,  does  not  mean  're-summon.' 
Cross-examination  is  intended  for  testing  the 
accuracy  and  credibility  of  witnesses,  not  for 
building  up  a  case  for  the  defence,  and  the 
witnesses  should,  then  and  there,  after  cress- 
examination  and  re-examination,  have  been 
discharged.  Then  should  follow  the  evidence 
of  the  remaining  witnesses  for  the  prosecution 
who  should  then  and  there  be  cross-examined 
and  re-examined  and  discharged.  The  moment 
the  stage  has  been  reached  when  there  is  ground 
for  presuming  that  an  accused  has  committed  an 
ofience  triable  under  ch.  XXI,  the  examina- 
tion of  the  accused  should  be  taken  up  and  the 
charge  sheet  drawn  up.  After  this  the  accused 
should  be  called  upon  to  enter  upon  his  defence 
and  produce  his  witnesses.  MULUA  v.  Sheoraj 
Singh.  8  A.L.J.  707  =  11  Ind.  Gas.  1007  =  12 
Gr.  L.J.  Hi. 

(2650)— S.  256— Duty  of  Magistrate  under.— 
It  is  incumbent  on  a  Magistrate,  after  a  charge 
has  been  drawn  up,  to  question  the  accused  and 
to  ascertain  whether  be  wishes  to  cross-examine 
any,  and,  if  r,o,  which  of  the  witnesses  for  the 
prosecution  whose  evidence  has  been  taken. 
The  fact  that  there  has  been  already  some  cross- 
examination  before  the  charge  has  been  drawn 
up  does  not  afJect  this  privilege.  The  record 
should  show  that  the  requirements  of  the  section 
have  been  complied  with.  EMPEROR  v. 
Umrao  Patel,  14  C.P.L  R.  137.  (4  C.W.N. 
241,  27  C.  350,  B.) 

(265'])— S.  256 — Omission  to  ask  accused  after 
framing  charge  7vhether  he  wishes  prosecution 
witnesses  re-called  for  cross-examination. — The 
omission,  after  framing  a  charge,  to  ask  the 
accused  whether  he  wished  'o  have  the  prose- 
cution witnesses  or  any  of  them,  re-called  for 
cross-examination,  and  the  rejection  of  the 
accused's  application  on  the  ground  that  it  wis 
too  late  were  hold  to  have  prejudiced  the 
accused  in  his  trial.  QUEEN-EMPRESS  v. 
Henry  C.  Kaps,  A.w.N.  1902,  5.  [E  ,  il  P. 
R.  1914,  Or.] 

(2652) — 8.  256 — Right  to  cross-examine  prose- 
cution loitnesses  after  framing  of  charge. — The 
accused  has  the  righi  ot  cross-examining  the 
prosecution  witnesses  after  a  charge  is  framed 
against  him,  and  the  fact  that  these  witnesses 
may  have  been  fully  cross-examined  before  the 
charge  does  rot  affect  the  right.  QUEEN- 
Empress  v.  Nasarvanji  Edalji,  2  Bom.  L. 
R.  542. 

(2653)— S.  256 — Right  to  cross-examine  pro- 
secution— Witnesses  after  charge  is  framed. — 
Though  an  accused  person  cannot  be  required  to 
cross-examine  the  witnesses,  or,  to  say  whether 
he  will  cross-examine  them  or  not,  until  the 
charge  has  been  framed,  he  may,  if  he  wishes  to 
do   so,    cross-examine     each    witness    at    the 
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conclusion  of  the  examination  in-chief.  NGA  O 
V.    Queen-Empress,     U.BR.    1897—1901, 

Yol.  I,  n, 

(2654) — S.  256 — Right  to  cross-examine  pro- 
secution witnesses — Charge  framed— Application 
to  summon  witnesses  or  grant  time  reftised — 
Not  a  mere  irregularity — Conviction  illegal, — 
Where  an  accused  person  not  defended  by  a 
pleader  and  against  whom  a  charge  was  framed 
without  any  previous  intimation  applies  for 
time  and  for  summons  to  the  prosecution 
witnesses  to  cross-examine  them,  and  where  the 
Magistrate  refuses  to  grant  both,  his  proceed- 
ings are  not  merely  irregular  but  illegal,  and  a 
conviction,  under  these  circumstances,  is  one 
liable  to  be  set  aside.  ARUMUGAM  PILLAI  v. 
Emperor,  1911  2  M  W.N.  192  =  12  Cr.  L.J. 
548. 

(2655) — S.  256 — Right  of  accused  to  crossr 
examine  prosecution  witnesses  after  charge 
framed — Duty  of  Magistrates. — The  provisions 
of  s.  256,  Crim.  Pro.  Code,  are  imperative  and 
it  is  an  illegality  to  neglect  them.  The  section 
says  that,  after  the  charge  has  been  framed,  the 
accused  "shall  be  required  to  state  whether  he 
wishes  to  cross-examine  any,  and  if  so.  which  of 
the  witnesses  for  the  prosecution  whose  evidence 
has  been  taken."  It  is  not  until  a  specific  charga 
has  been  drawn  up  and  explained  to  the  accused 
that  he  is  in  a  position  fully  to  cross-examine 
the  witnesses  for  the  Crown,  and  it  is  for  this 
reason  that  the  Legislature  enacted  s-  256.  The 
omission  to  follow  s.  256  involves  remand  and 
retrial  of  the  case  from  the  point  of  tha  drawing 
up  of  the  charge,  and  it  is  therefore  of  vital 
importance  that  the  accused  should,  in  all  cases, 
be  asked  at  the  appropriate  time  if  he  wishes  to 
recall  witnesses  for  cross-examination.  MOOLA 
V.  CROWN,  11  P.R.  1914,  Cr.  =  27  Ind.  Cas.  210 
=  16  Cr.  L.J.  146.  (20  G.  469,  22  A.W.N.  5, 
27  C.  370,  R.) 

(2656)— S.  256 — Warrant  case—  Accused 
pleading  not  guilty,  if  must  he  asked  to  cross- 
examine  prosecution  ivitnesses  immediately — 
Cross-examination  before  charge  framed,  if 
affects  right  to  cross-examine  after  charge — 
■pFaiw?'.  —  When,  on  framing  charges  in  warrant 
case,  the  accused  having  pleaded  not  guilty,  the 
Magistrate  called  upon  them  to  state  whether 
they  wished  to  cross-examine  any  of  the  prose- 
cution witnesses,  but  they  did  not  reply  imme- 
diately, but  before  the  close  of  the  trial  they 
applied  to  be  allowed  to  cross  examine  some 
of  them,  and  the  application  was  refused  on  the 
grounds  (1)  that  they  had  waived  their  right 
and  (2)  that  the  witnesses  have  been  sufficiently 
crors-examined  before  the  charges  were  framed. 
Held,  that  the  order  was  agaiust  the  wording- 
and  spirit  of  s  256,  Crim.  Pro-  Code,  and  the 
conviction  of  the  accused  must  be  set  aside. 
INDER  Eai  V.  Emperor.  14  C.W.N.  280=11 
C.L.J.  418  =  5  Ind.  Caa.  408  =  11  Cr.  L  J.  128 
=  37  G.  236.  {R.,  12  Cr.  L.J.  150  =  9  Ind.  Cas. 
897  =  2  M.W.N.  1911,  327  =  21  M.L.J.  283  =  10' 
M.L.T.  84.] 
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(2657)— S.  256— Filing  of  written  statements. 
— The  filing  of  a  written  statement  is  not  con- 
templated by  ch.  XVIII  of  the  Code,  in 
which  s  209  oooura.  The  only  provision  which 
contemplates  a  written  statement  is  s.  256 
which  occurs  inch.  XXI.  CHINNASAMINAIDU 
V.  VeebiahNaidu,  2  Weir.  253  =  2  Weir.  331 
=  2  Weir.  564. 

(2658)— S.  256 — Criminal  trial— Close  of  some 
evidence  for  prosecution — Accused  praying  to 
re-call  some  witnesses  —Examination  as  regards 
letter  alleged  to  have  been  ivritten  by  prosecu- 
tion toitnesses — Letter  showing  unreliability  of 
evidence — Court's  duty, — Where  an  accused 
presented,  after  the  close  of  the  evidence  of 
some  prosecution  witnesses,  a  petition  for  the 
admission  of  a  letter  alleged  to  have  been 
written  by  some  of  the  prosecution  witnesses, 
which  would  show  that  the  evidence  given  by 
the  prosecution  witnesses  wae  unreliable,  and 
also  prayed  for  permission  to  re-call  these  prose- 
cution witnesses  to  be  examined  about  the 
letter.  Held  that  the  Magistrate  ought  to  have 
allowed  the  accused  to  recall  those  witnesses 
and  examine  them.  In  re  Krishnaswami 
Udayan,  8  ML. 1.367  =  7  Ind.  Cas.  712  =  11 
Cr.  L.J.  520. 

(2659) — S.  256 — Conviction  for  less  serious 
offence  when  facts  disclose  more  serious  offence, 
whether  should  be  set  aside — Failure  to  question 
accused  if  he  is  willing  to  cross-examine  prosecu- 
tion witnesses,  effect  of. — A  conviction  for  a  less 
serious  offence  need  not  be  set  aside  merely 
because  the  facts  disclose  a  more  serious  oflenoe, 
provided  the  Court  has  jurisdiction  to  try  the 
offence  which  it  has  convicted.  (21  Ind.  Cas. 
638  =  11  Cr.  L.J.  640  =  25  ML.J.  484,  F.) 
A  failure  to  ask  the  accused,  attpr  framing  the 
charge,  whether  he  is  willing  to  cross-examine 
the  prosecution  witnesses  again,  is  a  mere 
irregularity  and  the  conviction  is  not  thereby 
vitiated.  MUNIAN  CHETTY  v,  EMPEROR, 
16  Cr.  L.J.  5  =  26  Ind.  Cas.  309. 

(2660) — S.  256 — Commencement  of  inquiry 
as  in  a  loarrant  case — Offence  disclosed  not 
triable  as  such — Duty  of  Magistrate  to  afford 
accused  opportunity  tor  cross-exavmiation  of 
prosecution  witnesses. — Where  an  inquiry  com- 
menced as  in  a  warrant  case  and  the  accused 
curtailed  their  cross-examination  of  the  prosecu- 
tion witnesses  under  the  impression  that  they 
could  have  a  further  opportunity  of  cross- 
examining  them,  but  no  offence  triable  as  a 
warrant  case  having  been  disclosed,  the 
Magistrate  closed  the  case  and  convicted  the 
accused  : — Held,  that  it  was  the  duty  of  the 
Magistrate  to  allow  the  accused  an  opportunity 
of  completing  their  cross-examination  before 
proceeding  with  the  case.  In  re  APPAVU 
Padayachi,  16  Cr,  L.J.  250  =  28  lod. 
Cas.  106. 

(2661)— S.  256— See  Nos.  248,  708,  709,  1335, 
1829,  2148,  2331,  2636,  2644,  supra  and 
Nos.  3245,  3685,  infra. 

(2662)— Ss.  256,  ibl— Refusal  to  re-summon 
Medical  Officer  for  purpose  of  cross-examination 
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— Irregularity. — Where  a  Magistrate  refused  to 
re-summon  a  Medical  Officer  for  the  purpose  of 
cross-examination,  except  on  payment  of  fees  for 
his  attendance,  on  the  ground  that  the  accused 
had  declined  to  cross-examine  the  officer,  when 
he  had  the  opportunity,  held,  that  the  accused 
was  entitled  under  s.  256  to  claim  that  as  a 
matter  of  right,  and  that  s.  257  did  not  apply. 
ISWAR  CHUNDER  RAUT  V.  KALI  KUMAB 
Dass,  4  C.W.N.  331.  [F.,  13  Cr.  LJ.  554  =  15 
Ind. Cas.  970  =  8  N.L.R   65;  D.,  5C.W.N.  106.] 

(2663)— Ss.  256,  257  {  =  Crini.  Pro.  Code,  Act 
X  of  1882,  ss.  256,  257)  -Right  of  accused  to 
summon  prosecution  witnesses  for  cross-examina- 
tion.— S.  257  of  the  Crim.  Pro.  Code  does  not 
apply  and  relate  to  the  preceding  section. 
S.  256  gives  an  absolute  right  to  the  accused  to 
recall  any  witness  present  in  the  Court  precincts 
for  cross-examination  at  any  stage  of  the  de- 
fence. S.  257  refers  to  witnesses  not  so  present, 
and  the  accused  has  no  absolute  right  to  have 
them  summoned.  The  Magistrate  can  refuse 
to  summon  them  for  reasons  to  be  recorded  by 
him  in  writing.  EMPRESS  v.  Ram  ChaRAN 
Lal,  A.W.N.  1893,  40. 

(2664)- Ss.  256,  257~See  CROSS-EXAMINA- 
NATION,  1  G.W.N.  19, 

(2665)— Ss.  256,  257,  paras  1  and  2— See 
ACCUSED  Person,  i  C.W.N.  3i3. 

(2666)— Ss.  256,  25'i.  254,  244  (3)— Recalling 
prosecution  witnesses  after  chargp.  framed — 
Payment  of  expenses  of  ivitnesses — Procedure — 
The  procedure  contemplated  by  the  Crim.  Pro. 
Code  for  warrant-cases  is  that  the  prosecution 
witnesses  should  be  examined  in  chief,  the 
accused  examined,  the  charge  framed  and  the 
prosecution  witnesses  cross-examined  at  one 
hearing  continued,  if  necessary  from  day  to  day, 
and  the  said  witnesses  should  not  be  discharged 
until  the  Court  has  ascertained  whether  their 
cross-examination  after  the  charge  will  be 
desired,  S.  254  of  the  Code  makes  it  clear 
that  a  charge  may  be  framed  before  all  the 
evidence  available  for  the  prosecution  has  been 
recorded.  Where,  in  order  to  suit  tbeconvenienca 
of  the  Court  or  for  reasons  connected  with  the 
discharge  of  other  public  business,  the  witnesses 
for  the  prosecution  ara  allowed  to  leave  before 
the  charge  has  been  framed  or  the  right 
conferred  by  s.  256  exercised,  they  must  be 
required  to  attend  again,  and  ordinarily  any 
expenses  which  may  be  allowed  them  on  this 
score  should  be  paid  by  Government.  There 
is  nothing  in  ch.  XXI  of  the  Code  which 
enables  the  Magistrate  to  demand  even  from  a 
complainant  the  expenses  to  be  incurred  by  his 
witnesses,  though  such  a  power  is  conferred  by 
s.  244  (3)  where  the  case  under  trial  is  a 
summons-case.  The  accused  cannot  be  asked  to 
pay  the  expenses  of  such  witnesses  if  the  desired 
cross-examination  is  postponed  under  such 
circumstances.  Bridhichand  v.  Lakhmi- 
CHAND,  8  N.L.R.  63  =  15  Ind.  Cas.  970  =  13 Cr. 
L.J.  554.     (4  C.W.N.  851,  12  P.R.  1907,  R) 

(2667)— Ss.  256,  258.  ill—Indian  Penal 
Code,   s,   406 — Appeal    by  Local    Government 
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against  acquiilal — Poioers  and  duties  of  the  High 
Court — Order  of  acquittal  passed  alter  cross- 
examination  of  prosecution  ivitnesses  subsequent 
to  framivg  of  charge. — The  accused  was  placed 
on  his  trial  for  having  committed  criminal 
breach  of  trust  in  respect  of  some  bales  of  jute. 
The  accused  admitted  his  liability.  The  trying 
^Magistrate  framed  a  charge  under  s.  406, 1. P.O., 
and  after  cress  examination  of  the  witnesses 
for  the  prosecution  acquitted  the  accused  under 
s.  258,  Crim.  Pro.  Code,  holding  that  the  case 
was  one  of  civil  dispute.  Held  {on  an  appeal 
by  the  Local  Government  under  s-  417,  Crim. 
Pro,  Code). — That,  in  an  appeal  from  an 
acquittal,  the  High  Court  could  not  interfere, 
unless  the  judgment  of  the  Court  below  was 
■wrong  and  perverse  or  without  jurisdiction 
and  based  upon  obvious  errors  in  procedure, 
and  there  being  nothing  of  the  kind  in  the  case, 
the  High  Court  should  uphold  the  decision  of 
the  Magistrate  even  though  wrong,  because  it 
would  be  based  at  the  most  on  a  doubtful 
weighing  of  facts  and  not  on  any  irregularity 
or  negligence  or  other  matter  going  to  the 
jurisdiction  or  the  regularity  of  the  trial.  That 
the  order  of  acquittal  having  been  passed  sub- 
sequent to  the  framing  of  the  charge  and  after 
the  cross-examination  of  the  witnesses  for  the 
prosecution  was  not  irregular  or  without 
jurisdiction.  DEPUTY  LEGAL  REMEMBRAN- 
CER OF  Bengal  v.  Amulya  Dwan,  18  C.W. 
N.  666  =  15  Cr.  L.J.  160  =  22  Ind.  Cas.  736. 

(2668)— Ss.  256,  262— See  SUMMARY  TRIAL, 
Eat.  Un.  Cr.  C.  76S  =  Cr.  Rg.  31  of  1895. 

(2669)— Ss.  256  a7id  526— Re-calling  of  pro- 
secution witnesses  for  cross-examination — Accus- 
ed's right  to  re-call  — Transfer  to  some  Magistrate 
other  than  the  trying  Magistrate — Judgment 
passed  by  trying  Magistrate— Trial,  de  novo. — 
The  accused  in  a  criminal  case  has  a  right 
under  s.  256  of  the  Code  of  Criminal  Procedure, 
to  have  the  witnesses  for  the  prosecution 
recalled  and  cross-examined  after  charge. 
Where  a  Magistrate  declined  to  give  the  accused 
such  an  opportunity  to  recall  and  cross- 
examine  the  witnesses  for  the  prosecution  and 
proceeded  to  judgment  in  the  case  against  the 
accused.  Held,  that  the  conviction  should  be 
set  aside  and  the  trial  held  de  novo  by  some 
other  Magistrate  of  competent  jurisdiction. 
GOPAL  Sheikh  v.  Emperor,  7  C.L.J.  240  = 
7  Cr.  L.J.  313. 

(2670)— Ss.  256  and  526— Transfer  applica- 
tion to  a  superior  Magistrate — Duty  of  Magis- 
trate to  adjourn — Asking  accused  to  cross- 
examine — Duty  to  summon  his  loitnesses. — 
There  is  no  duty  cast  on  a  Magistrate  to 
adjourn  a  case  because  an  application  is  being 
made  to  a  superior  Magistrate  for  transfer. 
S.  526  Crim.  Pro.  Code,  confines  that  duty  to 
cases  where  application  is  made  to  the  High 
Court.  Once  the  requirements  of  s.  256,  Crim. 
Pro.  Code,  requiring  the  accused  to  state 
whether  he  wishes  to  cross-examine  any 
witness,  were  complied  with,  there  is  no  provi- 
sion  requiring     the    Magistrate    to    offer    an 
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opportunity  to  the  accused  to  have  his  witnesses 
summoned.  Vaidinatha  Iyer  v.  KUPPU 
Thevan,  1912  MW.N.  1121  =  13  Cr.  L.J. 
828  =  17  Ind.  Cas.  572. 

(2671) — Ss.  256  and  537 — Swnmons  case  and 
warrant  case,  joint  trial  of — Warrant  case 
dismissed — Summons  case  proceeded  with — 
Refusal  of  Magistrate  to  re-call  prosecution 
witnesses  for  further  cross-exaynination,  if  legal 
— Prejudice  to  accused — Presumption — Burden 
of  proof. — Where  a  summons  case  and  a 
warrant  case  are  tried  together,  the  procedure 
to  be  followed  is  that  prescribed  for  the  trial  of 
a  warrant  case.  (11  C.  91,  F.)  Where  a 
Magistrate,  while  trying  a  summons  case  and  a 
warrant  case  against,  certain  accused  in  one 
trial,  dismissed  the  complaint  in  respect  of  the 
warrant  case  and  proceeded  with  the  complaint 
in  respect  of  the  summons  case,  and  where,  on 
being  requested  by  the  accused  to  re-call  the 
prosecution  witnesses  for  their  further  cross- 
examination,  refused  to  do  so,  held  that  the 
refusal  was  illegal  and  that  the  accused  must 
certainly  have  been  prejudiced  by  the  same. 
Held  further  that  the  privilege  conferred  by 
s.  256.  Crim.  Pro.  Code,  was  a  substantial  one, 
and  when  denied  it  was  for  the  pros'^oution  to 
show  that  there  was  no  prejudice.  Issuing 
summonses  and  dismissing  a  complaint  for  the 
non-appearance  of  the  complainant  are  matters 
within  the  discretion  of  the  Magistrate.  In  re 
HALLABANDI  SOBHANADRI,  2  L.W.  574. 

(2672)— Ss.  256,  540— See  WITNESS— EXA- 
MINATION OF  Witnesses,  2  A.  253, 

S.   257,   paras   1   and   2  (  =  1882,8.257; 

1872,  s.  362,    para   2)  ;  proviso   to  para   1 
new 

See  Witness. 

(2673)— S.  251— Duty— Magistrate  to  sum- 
mon witnesses,  —  S.  257  is  imperative.  A 
Magistrate  has  no  discretion  to  refuse  to  issue 
process  to  compel  the  attendance  of  any  wit- 
ness, unless  he  considers  that  the  application 
should  be  refused  on  the  ground  that  it  is  made 
for  the  purpose  of  vexation  or  delay  or  for 
defeating  the  ends  of  justice.  Such  ground 
must  be  recorded  by  him  in  writing.  A  Magis- 
trate, therefore,  must  issue  summons  for  each 
witness  named  unless  he  takes  the  responsi- 
bility of  recording  his  grounds  for  believing 
that  any  particular  name  was  entered  for  the 
purpose  of  vexation  or  delay  or  for  defeating 
the  ends  of  justice.  The  case  of  each  witness 
must  be  dealt  with  individually.  EMPEROR 
V.  PURSHOTTAJr,  26  B.  418  =  4  Bom.  L.R  38. 
[F.,  31  M.  131  =  17  M.L.J  62(N)=7  Cr.  L.J. 
425,  39  C.  781  =  13  Cr.  L.J.  218  =  14  Ind.  Cas. 
314,  2  S.L.R.  5.] 

(2674)— S-  257— Grounds  for  rejecting  an 
application  for  summoning  further  defence  wit- 
nesses.— It  is  a  sufficient  compliance  with  the 
requirements  of  s.  257,  if  a  Magistrate,  while 
rejecting  an  application  for  summoning  further 
defence  witnesses,  states  facts  which  have  led 
irresistibly  to  the  conclusion  that  the  applica- 
tion   was    to    no  other  purpose    tha  n  that  of 
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vexation  or  delay  or  of  defeating  the  ends  of 
justice,  although  ho  does  not  say  explicitly 
that  it  was  for  that  purpose.  WahID  ALI 
KHAN  V.  Emperor,  11  C.W.N.  789=6  Cr.  L. 
J.  1. 

(2675)— S.  257— Grounds  for  rejecting  appli- 
cation for  sumvioning  defence  witnesses- — Under 
s.  257,  Grim.  Pro.  Code,  the  Magistrate  can 
only  refuse  to  isaue  process  on  tho  ground  that 
the  application  is  made  for  the  purpose  of 
vexation  or  delay  or  of  defeating  the  ends  of 
justice.  The  grounds  of  refusal  must  be  record- 
ed and  the  accused  must  be  given  an  opportun- 
ity under  ol.  (2)  of  that  section  of  depositing 
their  expenses.  This  power  of  refusal  should 
be  sparingly  exercised,  as  it  creates  an  impres- 
sion that  the  Magistrate  is  biiised  in  favour  of 
the  prosecution.  8HWE  BWIN  v.  KlNG- 
EMPEROR,  2  L.B.R,  270. 

(2676)— S.  257— Order  of  Magistrate  refusing 
application  for  re-calling  loitnesses.—The  terms 
of  s.  257,  Grim.  Pro.  Gode.  are  peremptory; 
and  the  only  ground  on  which  a  Magistrate 
can  refuse  to  grant  an  application  to  re-call 
witness  for  cross-examination  is  that  the  appli- 
cation is  made  for  the  purpose  of  vexation  or 
delay,  or  for  defeating  the  ends  of  justice  ,  and 
such  ground  must  be  recorded  by  him  in 
writing.  A  conviction  arrived  at  in  violation 
of  the  above  section  cannot  be  supported. 
CROWN  V.  Dabud  wd.  Chato,  2  S.L  R.  5,  Or. 
=  10  Cr.  L.J.  207. 

(2677)— S.  257— Refusal  of  Magistrate  to 
adjourn  a  case  to  enable  accused  to  cross- eximine 
prosecution  witnesses — Right  of  accused  to  sum- 
7non  them  as  defence  ivitnesses  and  to  cross- 
examine — Evidence  Act,  s.  154. — The  witnesses 
for  the  prosecution  were  examined,  and  an 
application  for  adjournment,  seas  to  enable  the 
accused  to  cross-examine  them  by  Counsel,  who 
could  not  appear  on  the  day  fixed,  was  refused. 
The  accused,  not  being  in  a  position  to  cross- 
examine  them,  applied  for  issue  of  summons  to 
them  to  appear  as  defence  witnesses.  The 
witnesses  being  summoned,  the  Counsel  for  the 
accused  proceeded  to  cross-examine  them  but 
he  was  not  allowed  to  do  so.  Held,  that  the 
mere  fact  that  the  accused  had,  under  the 
circumstances  already  stated,  been  compelled 
to  treat  the  witnesses  for  the  prosecution  as 
their  own  witness  did  not  change  their  character, 
and  that,  although  the  accused  were  compelled 
to  obtain  their  attendance  as  witnesses  for  the 
defence,  they  were  really  summoned  under 
s.  257  for  the  purpose  of  cross-examination)  and 
the  Magistrate  was  wrong  in  refusing  to  allow 
their       cross-examination.         ShEOPRAKaSH 

Singh  v.  W.  d.  Rawlins,  28  C.  594. 

(2678)— S.  257  (  =  s.  257  of  the  Code  of  1882) 
^Framing  of  charge — Application  for  re-sum- 
moning the  complainant  and  his  luitnesses  for 
cross-examination. — Where  an  application  by 
the  accused  to  resummon  the  complainant  and 
his  witnesses  for  cross-examination,  made  one 
day  after  the  charge  had  been  framed  against 
him,  was  refused  on  the  ground  that  it  was 
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evidently  made  for  delaying  the  case,  and  the 
accused  convicted,  held,  that  the  trying  Magis- 
trate should  re-open  the  case  from  the  st^ge 
where  he  made  the  formal  charge,  and  should 
allow  the  accused  suoh  opportunities  of  calling 
and  re-calling  witnesses  as  the  law  gives  them. 
Queen-Empress  v.  Purshotam,  Rat.  Un. 
Cr.  C.  723  =  Cr.  Rg.  48  of  1894. 

(2679)— S.  257— (  =  Crim.  Pro.  Code,  1882, 
s.  257) — Right  of  accused  to  re-summon  prosecu- 
tion witnesses,— An  accused  has  a  right  to  have 
the  prosecution  witnesses  re-summoned  even 
though  they  had  been  summoned  previously  and 
had  not  attended.  GOHAR  v.  EMPRESS,  28  Pi 
R,  1884,  Cr. 

(2680)— S.  257— Evidence  Act,  ss.  114,  ill.  (b), 
133 — Cross-exa7nination  of  prosecution  witnesses 
by  accused — Failure  to  cross-examine  before 
close  of  prosecution  though  opportunity  given — 
Subsequent  application  to  do  so — Court's  discre- 
tion—  Refusal  —  Uncorroborated  evidence  of 
accomplice— Conviction  based  on — Whether  legal 
— Scbpe  of  the  rule  regarding  admissibility  of 
such  evidence. — It  is  open  to  a  Magistrate,  even 
after  a  case  has  been  closed  and  at  any  time 
before  judgment  has  been  pronounced,  to  give 
an  opportunity  to  the  accused  to  cross-examine 
the  witnesses  for  the  prosecution  and  to 
examine  witnesses  in  defence,  even  if  the 
accused  had  failed  to  avail  himself  of  such 
opportunity  which  he  had  at  an  earlier  stage  of 
the  proceedings  :  And  it  will  always  depend 
upon  the  circumstances  of  each  case  whether  a 
belated  application  should  be  granted  or  not.  (31 
M.  131,  14  C.W.N.  280,  R.)  But  where  an 
accused  was  told  that  his  case  would  not  be 
committed  to  the  Sessions  and  yet  he  would 
not  cross-examine  the  witnesses  for  the  prosecu- 
tion, leaving  no  option  to  the  Magistrate  but 
to  close  the  case,  and  where  the  Magistrate 
refused  the  application  under  s.  257,  Grim.  Pro. 
Code  of  the  accused  to  cross-examine  the  prose- 
cution witnesses,  which  was  presented  after  the 
prosecution  case  was  closed.  Held,  that  the 
accused's  attitude  was  deliberately  designed  to 
harass  the  Court  and  that  tho  application  was 
rightly  refused.  A  conviction  based  upon  the 
uncorroborated  testimony  of  persons  who  are 
undoubtedly  accomplices  is  illegal.  (7  Bom.L.R. 
969,  5  W.R.  Cr.  80^  27  C.  144,  8  C.P.  106,  7  C 
P.  272,  25  L.J.  M.C.  165,  C.P.  326,  R.).  {Per 
Abdur  Rahim,  J,,  Ayling,  J.,  Diss.)  The  evi- 
dence of  one  accomplice  is  not  sufficient  corro- 
boration of  the  evidence  of  another  accomplice, 
and,  upon  the  same  principle,  the  previous 
statements  made  by  an  accomplice  are  not  such 
corroboration  of  his  evidence  in  Court  as  to  satisfy 
the  requirements  of  the  rule.  The  corrobora- 
tion needed,  must  be  one  by  means  of  untainted 
evidence.  (11  B.H.C.R,  196,  Appr.)  {Per  Abdur 
Rahim,  J  )  The  scope  of  the  rule  regarding  the 
evidence  of  an  accomplice,  contained  in  ss.  114, 
ill.  (6)  and  133,  discussed.  Persons  who  actually 
pay  bribes  or  co-operate  in  such  payments  or 
are  instrumental  in  the  negotiations  for  the 
purpose,  are  accomplices  of  the  person  bribed, 
(14  B.  115,  27  C.  144,  R,)  Per  Ayling,  J".— The 
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general  rule  that  an  accomplice  should  be 
corroborated  in  material  particulars  is  a  mere 
rule  of  practice,  the  application  of  which  is 
for  the  discretion  of  the  Court  by  which  the 
cnse  is  tried.  Where  a  person  is  convicted  by 
the  lower  Court  of  an  ofienoe  on  the  uncorrobo- 
rated evidence  of  accomplices,  the  High  Court 
cannot  be  said  to  be  dealing  with  a  point  of 
law  conclusive  of  the  impropriety  of  the  con- 
viction, but  only  with  a  question  of  appre- 
ciation of  evidence,  and  will  not,  in  revision, 
interfere  with  the  decision  of  the  lower  Court 
without  clear  and  ample  grounds.  Per  San- 
karan  Nair,  J.— Under  s.  133,  Evidence  Act.  a 
conviction,  even  if  based  only  on  the  corrobo- 
rated testimony  of  an  accomplice,  is  not  illegal, 
provided  the  lower  Courts  had,  for  any  special 
reasons,  convicted  the  accused  upon  such 
testimony  alone,  after  having  their  attention 
drawn  to  the  rule  that  such  testimony  should 
not  be  believed  without  corroboration ;  and 
absence  of  such  special  grounds  is  a  ground 
upon  which  ihe  High  Court  may,  in  revision, 
interfere  with  the  decision  of  the  lower  Courts. 
VYASA  RAO  V.  KINGEMPEBOR.  21  M.L.J. 
283  =  9  Ind.  Cas.  897  =  12  Or. L.J.  150-10  M. 
LT  84  =  1911  1  M.W.N.  327.  [F..  12  Cr.L.J. 
170  =  9  Ind.  Cas.  978  =  9  M.L.T.  503;  B.,  35 
M  247  =  13  Cr. L.J.  305  =  14  Ind.  Cas.  849  = 
22*  M.L.J.  490  =  11  M.L.T.  1  =  1912  M.W.N. 
207.] 

(2681)— S.  251— Magistrate— Witnesses  for 
defence— Poioers  to  decline  to  summon— Proce- 
dure-Magistrate cannot  arbitrarily  decline  to 
examine  witnesses.— It  is  not  competent  to  a 
Magistrate  to  decline  to  examine  witnesses 
cited  for  the  defence,  on  the  ground  that  their 
evidence  is  unnecessary.  He  can,  however, 
decline,  under  the  provisions  of  s.  257,  Crim. 
Pro,  Code,  to  summon  the  witnesses.  EM- 
PEROR V.  NANDBASAPPA  BASAPPA,  ii  Bom. 
L.R.  360  =  15  Ind.  Cas.  733  =  13  Cr.  L  J.  523  = 
1  Bora.  Cr.  C.  123. 

(2682)— S.  257  (1  and  2)  — See  JUDGMENT, 
Rat.  Un.  Cr.  C.  854  =  Cr.  Rg.  20  of  1896. 

(2683)— S.  257,  paras  1,  2— See  MAGIS- 
TRATE, DUTY  OF,  Rat.  Un.  Cr,  C.  594  =  Cr. 
Rg.  14  of  1892. 

(2634)— S.  251— See  Nos.  522.  2092,  2636, 
2662,  2663,  2664,  2665,  2666,  supra. 

(2685)— Ss.  257,  254,  255— Warra7it  case  — 
Eight  to  inspect  documents  in  custody  of  prosecu- 
tion—When arises— Framing  of  charge— Condi- 
tions subject  to  which  inspection  can  be  allowed 
— Evidence  Act,  s.  5.— In  a  warrant  case  the 
accused  has  no  right  to  call  for  the  production 
of  documents  in  the  possession  of  the  prosecu- 
tion and  to  inspect  the  same  until  after  a  charge 
has  been  framed  and  read  out  to  him  under 
ss.  254  and  255,  Crim.  Pro.  Code.  This  right 
is  given  by  s.  257.  Even  after  a  charge  is 
framed,  an  application  for  inspection  of  docu- 
ments should  be  dealt  with  under  s.  257  and 
subject  to  the  limitations  enjoined  by  that 
section.    Per  Fawcett,  4.  J.C.— The  Magistrate 
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should  satisfy  himself  that  the  documents 
called  for  have  some  bearing  on  the  issues  in 
the  case  and  are  relevant,  before  granting  a 
summons  for  thier  production.  (Vide  s.  5, 
Evidence  Act).  Tahilram  LILARAM  v. 
PITAMBERDAS    BALABHDAS,    S    S.L.R     267  = 

16  Cr.  L.J.  245  =  28  Ind.  Cas.  101.  (5  Bom. 
L.R.  980,  B.) 

(2686)— Ss.  257,  262— See  SUMMARY  TRIAL, 
5  L.B.R.  20  =  9  Cr.  L.J.  583  =  2  Ind.  Cas.  365. 

(2687) — Ss.  257  and  537 — Magistrate  refusing 
to  issi'e  process  to  accused's  loitnesses  without 
any  of  the  grounds  stated  in  s.  257-  Legality  of 
refusal — Whether  illegality  ctired  by  s.  537. — 
Where  a  Magistrate,  in  refusing  to  issue  process 
for  the  witnesses  named  by  the  accused,  did 
not  base  his  refusal  in  regard  to  any  particular 
witness,  on  any  of  the  grounds  which,  under 
the  provisions  of  s.  257  of  the  Code,  are  suffici- 
ent to  justify  it,  held,  that  the  order  was 
illegal  and  was  not  such  as  could  be  cured  by 
s.  537,  Crim.  Pro.  Code.  Narayana  Mudaly 
v.  EMPEROR,  31  M.  131  =  7  Cp.  L.J.  425.  (26 
B,  418.  F.)  [B.,  12  Cr.  L.J.  150  =  9  Ind. 
Cas.  897  =  21  M.L.J.  283  =  2  M.W.N.  827  =  10 
M.L.T.  84.] 

S.   258   (  =  1882.    s.  258  ;  1872,  s.  220,  I, 

Expl.,  1861,  B.  255). 

See  ACQUITTAL. 

See  CONVICTION. 

(2688)— S.  258— Acquittal  by  a  Magistrate 
on  the  ground  of  the  case  being  false — Effect  of, 
on  persons  not  sent  up  for  trial. — Where  pro- 
ceedings were  taken  against  some  only  of 
several  persons  charged  with  an  oSence,  and 
the  Magistrate  acquitted  them,  on  the  ground 
that  the  case  was  "doubtful  or  false,"  and 
the  District  Magistrate,  without  moving  the 
local  Government,  and  considering  that  the 
decision  of  the  trying  Magistrate  was  wrong, 
ordered  the  prosecution  of  the  persons  who  were 
not  tried  before,  held  that  the  District  Magis- 
trate should  have,  in  the  proper  exercise  of  his 
discretion,  moved  the  local  Government  against 
the  order  of  acquittal,  and  that  no  proceodings 
could  be  taken  against  the  other  persons  so 
long  as  the  trying  Magistrate's  judgment 
declaring  the  case  to  be  false  was  not  set  aside. 
BisHUN  Das  Ghosh  v.  King-Emperor, 
7  C  W.N.  493.  VF.,  34  M.  253  =  9  M.L.T. 
93  =  9  Ind.  Cas.  253  =  12  Cr.  L.J.  41.  7  CW.N. 
711;  D.,  37  C.  680  =  11  Cr.  L.J.  541  =  7  Ind. 
Gas.  932,  10  C.W.N.  1031  =  4  Cr.  L.J.  173.] 

(2689)— S.  258  {  =  Crim.  Pro.  Code,  1872. 
s.  220). — A  Magistrate  who  convicts  an  accused 
person,  ought,  under  this  section,  to  pass  a 
sentence  on  him  according  to  law,  and  any 
omission  to  do  so  must  be  supplied.  POLICE  v. 
GANGARAM,  Colra.  Dig.  Cr.  13  of  1873. 

(2690)— S.  258— Penal  Code  (XLV  of  1860), 
ss.  104,  504 — Acguittal,  order  of— Interference  by 
High  Court  at  the  instance  of  a  private  prosecu- 
tor— Acquittal  on  an  erroneous  view  of  the  law 
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—  Using  abusive  langtiaqe— Right  of  private 
defence, — Case  where  the  High  Court  interfered 
ia  revision,  ou  the  application  of  a  private 
prosecu'.or,  with  an  order  of  acquittal  pacsed 
on  an  erroneous  view  of  the  law.  S.  lOi,  Penal 
Code,  can  have  no  application  by  way  of  defence 
to  a  charge  under  s.  504,  Penal  Code.  RAKHAD 

Das  Roy  v.  Kailash  banu,  11  C.L.J.  113=5 
Ind.  Cas.  721  =  11  Cr.  L.J.  213. 

(2691)— S.  258— See  COMPLAINT— DISMIS- 
SAL OF  COMPLAINT,  5  C.L.R.  359. 

(2692)— S.  258— See  SUMMARY  Trial, 
IL.B.R.  9. 

(2693)— S.  258— See  Noa.  61.  2003,  2481, 
2482,  2618,  2637  to  2640,  2667,  supra,  and 
4697,  infra. 

(2694)— Ss.  258,  248.  Si5— Penal  Code,  s.  406 
— Order  of  acquittal — Withdrawal  from  prosecu- 
tion by  a  private  complainant — Non-compound- 
able  offence — Warrant  case. — It  is  not  competent 
to  a  Magistrate  to  enter  an  order  of  acquittal  on 
a  private  complainant's  offering  to  withdraw 
from  the  prosecution  in  a  warrant  case  in 
respect  of  a  non-compoundable  offence.  EM- 
PEROR V.  RANCHHOD  BAWLA,  15  Bom.  L.  R. 
61  =  2  Bora.  Cr.C.  17  =  18  lad.  Cas.  ^13  =  14  Cr. 
L.J.  77=37  B.  369. 

(2695)— Ss.  258.  259  {  =  Crim,  Pro.  Code, 
1882,  ss.  258,  259)-— Warrant  case — Complain- 
ant not  appearing— Procedure.  — A  Magistrate, 
having  taken  all  the  evidence  for  the  prosecution 
and  framed  a  charge  against  the  accused  in  a 
warrant  case  and  appointed  a  day  for  further 
hearing,  cannot  acquit  the  accused  under  s.  258 
of  the  Crim.  Pro.  Code,  or  discharge  him  under 
s.  259  on  the  mere  ground  that  the  complainant 
does  not  appear  on  that  day.  He  should  pro- 
ceed to  hear  the  defence  evidence  and  decide 
according  to  law,  QueeN-EMPRESS  v.  NANAJI, 
Rat.  Un.  Cf.  C.  52i  =  CF.  Rg.  5i  of  1890. 

(2696)— Ss.  258,  347— See  COMMITMENT  TO 
SESSIONS  COURT,  3  C.  495  =  2  C.L.R.  2. 

(2697)— Ss.  258  and  Z50— Charge— Transfer 
of  Magistrate  trying  case  — Re- hearing  of  case — 
Order  of  discharge  by  succeeding  Magistrate. — 
A  second  class  Magistrate,  after  hearing  the 
evidence,  framed  charges  against  several  accused 
persona  under  s.  406,  Indian  Penal  Code,  and 
called  on  them  to  produce  evidence  to  clear 
themselves.  That  Magistrate  was  transferred 
and  the  case  was  sent  to  another  second  class 
Magistrate  who,  at  the  request  of  the  accused, 
re-heard  the  evidence,  and  subsequently  passed 
an  order  for  their  discharge.  Held,  that  the 
order  passed  by  the  succeeding  Magistrate  must 
be  held  to  be  an  order  of  acquittal.  CROWN  v. 
NATHU,  175  P.L.R.  1903  =  14  P.R.  1903,  Cr. 
(9  M.  282,  12  A.  66,  6  P.R.  1884,  Cr.,  R.) 

(2698)— Ss.  258,  417,  i.^2— Acquittal,  setting 
aside  of,  by  High  Court  in  revision^  on  the  appli- 
cation of  the  complainant. — Held  (by  Jenkins, 
C.J.,  and  Fletcher,  J.)— That  the  High  Court 
has  jurisdiction  under  s.  439,  Crim.  Pro.  Code, 
to  interfere  in  revision  with  an  acquittal,  but 
it  should  ordinarily  exercise  this  jurisdiction 
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sparingly  and  only  where  it  is  urgently  demand- 
ed in  the  interests  of  public  justice.  The 
decisions  of  the  different  High  Courts  consist- 
ently support  the  view  that,  as  a  general  rule,- 
it  is  expedient  not  to  interfere  in  revision  at 
the  instance  of  a  private  person  with  an  acquit- 
tal after  trial  by  the  proper  tribunal,  and  that 
applications  for  that  purpose|should  be  discourag- 
ed on  public  grounds.  Per  Teunon,  J. — That 
under  s,  417,  Crim.  Pro.  Code,  the  right  to 
present  an  appeal  against  an  acquittal  is  vested 
in  the  Local  Government,  but  an  alternative 
remedy  against  injustice  done  to  injured  com- 
plainants has  been  provided  in  s.  439,  Crim. 
Pro.  Code,  and  the  High  Court  has  ample 
jurisdiction  to  interfere  and  remedy  the  wrong, 
if  wrong  has  been  done,  The  section  is 
expressed  in  the  widest  terms  and  vests  in  the 
Court  an  absolute  and  unqualified  disoretion  to 
which  the  enactment  has  set  up  no  bars  or 
limits  and  which  cannot  be  fettered  by  judicial 
decisions.  FaujDar  THAKUR  v.  Kasi 
Chaudhuri,  19  C.W.N.  184  =  27  Ind.  Cas.  186 
=  21  C.L.J.  53. 

(2699)— Ss.  258,  i39— Order  of  acquittal  set 
aside  by  High  Court  in  revision  on  merits,  on 
the  application  of  the  complainant,~-V\lh.ete  the 
trying  Magistrate  in  his  judgment  by  which  he 
acquitted  the  accused,  while  laying  great  stress 
on  all  considerations  that  might  affect  the 
credibility  of  the  witnesses  for  the  prosecution, 
omitted  to  consider  what  might  be  advanced  in 
their  favour  and  also  failed  to  appreciate  the 
corroborative  value  of  an  important  witness  for 
the  prosecution,  the  High  Court,  on  tbe  appli- 
cation of  the  complainant,  set  aside  the  order  of 
acquittal  on  the  merits  and  directed  a  re-trial 
by  a  new  Magistrate.  SHAIKH  BaGU  v. 
Raika  Singh.  18  C.W.N.  1244  =  15  Cr.L.J. 
722  =  26  Ind.  Cas.  170. 

S.  259  (1882,  8.  259). 

See  COMPLAINANT. 
See  COMPLAINT. 

(2700) — S.  259 — Absence  of  complainant — 
Procedure. — In  a  warrant  case,  when  the  Magis- 
trate believes  the  prosecution  evidence  and 
arrives  at  the  stage  to  which  s.  254  of  the  Crim. 
Pro.  Code  applies,  it  is  his  duty  to  frame  a 
charge,  and  he  should  not  discbarge  the  accused 
under  s.  259  merely  because  the  compl4.inant 
was  absent  on  the  day  of  hearing.  QUEEN- 
Empress  v.  Mhatarji  Dharku.  Rat.  Un. 
Cr.  C.  847  =Cf.  Rg.  14  of  1896. 

(2701) — S.  259 — Absence  of  complainant  at 
hearing  —  Discharge  of  accused-  Fresh  com- 
plaint.— Where  a  Magistrate  has  passed  an 
order  discharging  the  accused  under  s.  259,  his 
order  is  no  bar  to  a  re-trial  of  the  case  on  a 
fresh  complaint.  CHINNATHAMBI  Mudali  v, 
SALLA  GURUSWAMY  CHETTY,  28  M.  310  =  2 
Weir  323-A  =  2  Cr.  L  J.  758,  [R..  16  M.L.J.  79 
=  1  M.L.T.  31  =  3  Cr.  L.J.  274  =  29  M.  126,  18 
M.L.J,  561  =  4  M.L.T.  140.] 

(2702)— S.  259— Order  saying  that  the  case 
was  "struck  off,"  legality  of— Order  of  discharge 
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when  legal — Sanction  of  Court,  necessity  of,  in 
case  of  fresh  complaint. — Where  on  obtaining 
sanction  to  prosecute  on  a  charge  under  s.  211, 
Penal  Code,  a  complaint  was  filed  in  Court  and 
on  a  subsequent  date  after  proceedings  had 
started  the  complainant  was  absent  and  the 
Magistrate  passed  an  order  saying  that  the  case 
was  "  struck  off,"  held,  thnt  there  was  no 
warrant  for  passing  such  an  order  under  the 
Code  of  Criminal  Procedure.  Held,  further, 
that  the  order  striking  ofi  the  case  was  not 
tantamount  to  an  order  of  discharge  which  the 
Magistrate  was  competent  to  make  only  in 
such  cases  as  can  be  lawfully  compounded  under 
s.  259,  Crim.  Pro.  Code.  Where  the  complain- 
ant under  the  above  ciraumstances  instituted  a 
fresh  complaint  and  the  Court  below  accepted 
it,  held,  that  a  second  trial  could  not  be  held. 
Eeld  also,  that  in  cases  where  sanction  of 
the  Court  in  which  the  false  complaint  was 
made  is  required,  a  fresh  sanction  would  be 
necessary  if  afresh  petition  is  made.  RAMPHAD 
V.  KiNG-EMPEROR.  17  O.C,  18  =  23  Ind.  Cas. 
182  =  15  Cr.  L.J.  230. 

(2703)— S.  259— See  Nos.  809,  1533,  2093, 
2524,  2619,  2695,  supra. 

(2704)— Ss.  259.  253,  203  — See  FRESH  COM- 
PLAINT, 4  M.L.T.  140  =  8  Cr.  L.J.  208. 

(2705)— Ss.  259,  iSl— Discharge  of  accused  in 
complainant's  absence — Magistrate's  duty  to 
consider  evidence — Presumption  from  complain- 
ant's absence  —  Complainant  prevented  from 
appearing  against  his  ivill — Order  of  discharge 
— Further  inquiry  —  Powers  of  Court'under 
s.  437 — Discretion. — A  Magistrate,  in  exercising 
his  discretion  in  discharging  an  accused  under 
s.  259,  Crim.  Pro.  Code,  in  complainant's 
absence,  is  bound  to  regard  the  evidence  and  to 
consider  whether  there  is  a  prima  facie  case 
against  the  accused  or  not.  The  absence  of  the 
complainant  raises  a  presumption  that  he  does 
not  wish  to  proceed  with  the  prosecution. 
Where  a  Magistrate  discharged  an  accused 
under  s.  259,  Crim.  Pro.  Code,  the  complainant 
being  prevented  from  appearing  by  floods,  the 
order  of  discharge  was  set  aside  and  further 
inquiry  directed.  The  powers  of  a  Court,  under 
s.  437,  Crim.  Pro.  Code,  are  very  wide  and  are 
not  limited  to  the  powers  which  might  be 
exercised  by  a  Court  of  appeal.  Harun  v. 
ABDUL  SATAR,  9  Ind.  Cas.  1007  =  12  Cr  L.J. 
184. 


—  S.  260,    para  1   (  =  1882,   b.    260; 
SB.  222,  223,  224);  and  para  2  new. 

See  Summary  Trial. 
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(2706)— S.  2m— Charge  of  offence  not  triable 
summarily — Competency  to  try  summarily  when 
facts  disclosed  only  an  offence  triable  summarily. 
— Where  a  Magistrate  ascertained  from  the 
evidence  that  the  facts  alleged  to  have  taken 
place  only  disclosed  an  offence  triable  sum- 
marily, and  the  aggravating  circumstances 
which  rendered  the  offence  not  so  triable  were 
mere  exaggerations,  he  could  dispose  of  the 
case  summarily,   and  the  mere  fact  that  the 
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complainant  charged  the  accused  with  an  offence 
not  triable  summarily  did  not  affect  the  juris- 
diction of  the  Magistrate.  Queen-EMPRESS 
V.  Vall.abh  Gopal,  1  Bom.  L.R.  683. 

(2707)— S.  '2m— Complaint  of  offences,  not 
triable  summarily — Summary  trial  for  minor 
offence — Jurisdiction  of  Magistrate. — Where  a 
petition  of  complaint  stated  that  the  accused,, 
with  others  to  the  number  of  some  90  or  100, 
armed  with  swords  and  other  deadly  weapons 
came  upon  the  complainant's  land  and  in  spite 
of  his  remonstrances,  threatened  him  and  cut 
his  paddy,  and  the  Magistrate,  in  examining 
the  complaint,  recorded  merely  the  fact  that 
the  complainant  stated  that  his  paddy  had  been 
cut  by  the  accused  and  convicted  him  sum- 
marily, under  ss.  143.  379,  I.P.C.,  held,  that, 
as  the  petition  of  complaint  disclosed  the 
commission  of  a  much  more  serious  offence 
than  the  offences  for  which  the  Magistrate  had 
held  a  summary  trial,  and  as  the  examination 
of  the  complainant,  which  had  not  been  properly 
recorded,  did  not  show  that  the  offence  so  com- 
plained of  was  not  committed,  the  Magistrate 
had  acted  without  jurisdiction  in  trying  the 
case  summarily.  BiSHU  Shaik  v.  SABER 
MOLLAH,  29  C.  409  =  6  CW.N.  713.  [F.,  21 
P. L.R.  1907;  R.,  36  C,  67  =  12  C.W.N,  1041  =  8 
Cr.  L.J.  227,  20  Ind.  Cas.  622  =  14  Cr.  L.J. 
462,  1  Ind.  Cas.  519.] 

(2708)— iS.  2m— Charges  under  ss.  147  and 
324,  Penal  Code — Power  of  Magistrate,  after 
taking  evidence,  to  try  case  summarily  for 
offence  xmder  s.  323,  Penal  Code,  alter  discharg- 
ing accused  of  offences  not  triable  summarily. — 
Where,  in  the  case  of  a  complaint  oi  offences 
under  ss.  147  and  324,  Penal  Code,  the  Magis- 
trate, after  hearing  the  evidence,  was  of 
opinion  that  the  only  offence  made  out  was 
an  offence  under  s.  323,  Penal  Code,  which 
was  triable  summarily  a.nd  so  tried  the  case, 
held,  that  tht  procedure  adopted  by  the  Magis- 
trate was  not  illegal  and  did  not  amount  to 
disregarding  that  part  of  the  charge,  which 
tcTok  the  case  out  of  his  summary  jurisdiction 
for  the  purpose  of  dealing  with  the  case  sum- 
marily; held,  further,  that,  as  the  effect  of 
strictly  confining  to  the  charge  before  him  would 
be  to  discharge  the  accused  and  not  to  commit 
him,  the  Magistrate  was  acting  properly  in 
trying  the  case  summarily  for  the  offence,  which 
was  clearly  disclosed  by  the  evidence.  QUEEN- 
Empress  v.  Rangamani,  22  M,  459  =  2  Weir 
254.     (4  G.  18,  Dist.) 

(2709)— S.  2m— Summary  trial— Forest  Act 
(VII  of  1878),  s.  31,  offence  under.— Held,  that 
the  petitioner's  conviction  under  s.  51  of  Act  VII 
of  1878  for  being  in  possession  of  beams  belong- 
ing to  the  Government  was  illegal,  where  the 
beams  were  found  concealed  in  an  open  field, 
which  it  could  not  be  said  was  in  the  exclusive 
possession  of  the  petitioner.  The  Chief  Court 
remarked  that,  though  the  Magistrate  bad  the 
power  to  try  the  case  summarily,  he  had 
exercised    an   improper   discretion  in  doing  so. 

Narain  Singh  v.  Emperor,  128  P.L.R.  1902. 
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(2710)— S.  260 -- Summary  trial  of  an  offence 
which  cannot  be  so  tried — Conviction — Legality. 
— An  accused  person  cannot  be  convicted  in 
a  summary  trial  of  an  ofience  which  cannot 
be  tried  summarily.  Queen-Empress  v. 
BUSTIEN,  U.B.R.  1897—1901.  Yol.  I,  75. 

(2711)— S.  260  {  =  Crim.  Pro.  Code,  1882, 
s.  260)— Construction  of  els.  (b)  to  (/c).— Cls.  (6) 
to  (fc)  of  s  260  of  the  Grim.  Pro.  Code  being 
precisely  expressed,  are  not  to  be  governed  by 
cl.  (a),  but  may  be  given  their  full  eSect. 
Queen-Empress  V.  Bh.^vdya,  Rat.  Ud.  Gp. 
C.  600=:Cr.  Rg.  18  of  1892. 

(2712)— S.  260—  Summary  trial— Act  IX  of 
1890,  s.  121, — Anofiencaunder  s.  121,  Railways 
Act,  is  an  ofience  which  is  summarily  triable 
within  the  meaning  of  s.  260,  Grim,  Pro.  Code. 
King-Emperor  V.  Bindesari  Prasad,  A. 
W.N.  1902,  24. 

(2713)— S.  260— Summary  trial  —  Cattle- 
lifting — Procedure, — The  offence  of  cattle-lifting 
is  a  serious  one  and  ought  not  to  be  tried 
summarily.  GROWN  v.  ALLAHRAKHIO,  6  S. 
L.R.  101  =  17  Ind.  Caa.  412-13  Cr.  L.J.  780. 
[E.,  13  Cr.  L.J.  771  =  17  Ind.  Gas.  403  =  6  8. 
L.R,  120.] 

(2714) — S.  260,  summary  trial  -Powers  of 
Magistrate — Case  under  the  Companies  Act — 
Companies  Act,  VI  of  1882,  s.  74 — Penalty 
fixed  —  Lesser  penalty. —  8.  260,  Grim.  Pro. 
Code,  gives  the  Magistrate  a  power  to  try 
summarily  all  cases  not  punishable  with  death, 
transportation  or  imprisonment  for  a  term 
exceeding  six  months,  and  there  is  nothing  in 
law  to  restrict  the  Magistrate  in  exercising  such 
powers  in  cases  under  the  Companies  Act. 
Where,  therefore,  the  Directors  of  a  company 
were  put  on  their  trial  for  not  filing  the  balance 
sheet  with  the  Registrar  of  Joint  Stock  Com- 
panies within  the  time  fixed,  held  that  the 
Magistrate  could  try  the  case  summarily.  Held 
further  that  the  penalty  laid  down  under  s.  74 
of  the  Companies  Act  is  a  fixed  penalty,  and  the 
Magistrate  trying  a  case  under  that  section  is 
not  competent  to  inflict  a  lesser  penalty.  DiNA 
Nath  V.  KinG-Emperor,  11  A.L.J.  196  =  18 
Ind.  Gas.  665  =  li  Gr.  L.J.  105  =  35  A.  173.  [R., 
15  Or.  L.J.  260  =  37  P.L.R.  1914  =  23  Ind.  Gas, 
468  =  19  P.R.  1914,  Cr.] 

(2715)— C/i.  XXII,  s.  260— C'rim.  Pro.  Code, 
1872,  ch.  XVIII  {ch.  XXII  of  the  Code  of  1898) 
— Charge  of  theft  with  previous  conviction  for 
the  same — Summary  trial. — Where  the  ofience 
charged  is  an  ofience  under  ch.  XVII,  Penal 
Code,  with  the  aggravation  of  a  previous 
conviction  superadded,  and  it  is  intended,  for 
the  purposes  of  punishment,  to  prove  the 
aggravation,  the  charge  must  specifically  set 
out  the  previous  conviction.  Where  this  is 
done,  the  summary  jurisdiction  of  Magistrates, 
under  ch.  XVIII  (ch.  XXII),  Grim.  Pro.  Code, 
is  ousted.   HIGH  COURT  PROCEEDINGS,  23RD 

September    1878,   No.  1537,    2   Weir   32i. 
[AppU,  2  Weir  482.] 
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(2716)— S.  260,  ch.  XXII— Summary  trial 
— Penal  Code,  ss.  451,  452, — Where  a  complaint 
is  made  to  a  Magistrate  under  s.  452,  Penal 
Code,  and  where  there  is  nothing  in  the 
complainant's  examination  on  oath  to  justify 
the  Magistrate  in  thinking  that  the  ofience  falls 
under  s.  451,  he  ought  not  to  follow  the 
procedure  of  summary  trials  laid  down  ,in 
ch.  XXII  of  the  Grim.  Pro.  Code,  as  the 
ofience  under  s.  452  is  not  one  of  those 
mentioned  in  s.  260  of  the  Grim.  Pro.  Code. 
R.  S.  Sh.^rma  Iyer  v.  Emperor,  14  Gr.  L.J. 
462  =  20  Ind.  Gas.  622  =  6  Bur.  L.T.  137. 

(2717)— S.  260— Procedure  under— Applicabi- 
lity to  proceedings  under  Act  XIII  of  1859,  s,  2 
—See  ACT  XIII  OP  1859,  a.  2,  6  S.L-R.  165  = 
14  Gr.  L.J.  256  =  19  Ind.  Gas.  512. 

(2718)— S.  260-See  ACT  XXVI  OF  1870^ 
83.  47,  48,  A.W.N.  1894,  176. 

(2719)— S.  260— See  BEN.  ACT  XXI  OF  1856, 
s.  49,  3  C.  366=  1  CL.R.  442. 

(2720)— 8.  260      (1)  —  See     MAGISTRATE, 

Jurisdiction  of— general  Jurisdiction, 
Rat.  Un.  Gr.  C,  670  =  Cr.  Rg.  30  of  1893, 

(2721)— S.  260— See  Nos,  1645,  1669,  1715, 
supra. 

(2722)— Ss.  260,  262,  263  :  =  Crim.  Pro.  Code, 
1882,  ss.  260,  262,  263)— Presidency/  Magistrate 
—  Warrant  case — Procedure. — The  provisions  of 
ch.  XXII  of  the  Grim,  Pro.  Code  do  not  apply 
to  trials  before  Presidency  Magistrates.  The 
procedure  to  be  followed  in  warrant  cases  is 
that  laid  down  in  ch.  XXI,  QUEEN- EMPRESS 
v.  ABDUL,  Rat  Un.  Cr.  C.  539  =  Gr.  Rg.  12  of 
1891. 

(2723)— 8s.  260  (1)  and  355— See  SUMMARY 
TRIAL,  2  CL.R.  374. 

(2724)— Ss.  260,  355,  30.  34  {  =  Crim.  Pro. 
Code,  1872,  ss,  222,  36)— Maximum  punishment 
— Summary  trial, — An  accused  person  was 
tried  summarily  under  s.  222,  Grim,  Pro,  Code, 
1872,  and  was  sentenced  to  rigorous  imprison- 
ment for  four  years  subject  to  the  confirmation 
of  the  Sessions  Judge  under  s,  36,  Grim,  Pro. 
Code,  1872.  Held,  that,  under  s.  222,  two  years 
was  the  maximum  period  of  imprisonment  that 
can  be  awarded  in  a  summary  trial.  POLICE 
V.  Raoji,  Goira.  Dig.  Cr.  30  of  1876. 

(2725)— Ss.  260,  355  and  488  {  =  Crim.  Pro. 
Code,  1882.  ss.  260,  355,  488)— Proceedings 
under  ch.  XXXVI  —  Application  for  main- 
tenance —  Becord  of  evidence. —  Proceedings, 
under  ch,  XXXVI  of  the  Co  de ,  cannot  be 
conducted  as  in  a  summary  trial  under 
ch.  XXII.  The  evidence  should  be  recorded  as 
provided  by  s.  355  of  the  Code-  KALI  DasSI 
V.  DURGA  ChaRAN  Naik,  20  C.  351.  [R.,  L, 
B.R.  189.3—1900,  662-] 

(2726)— Ss,  260,  i39— Summary  trial— Case 
involving  question  of  title  and  documentary 
evidence — Revision — Power  of  High  Court  to  set 
aside  order  of  acquittal, — In  the  exercise  of  its 
revisional  powers,  the  High  Court  has  power  to 
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reverse  an  order  of  acquittal  and  to  direct  that 
iurther  inquiry  be  made  or  that  the  accused  be 
re-tried  or  committed  for  trial.  (27  A.  320,  4 
O.W.N.  311,  F.}  T5ut  this  revisional  juris- 
diction will  be  exercised  sparingly,  and  generally 
in  those  oases  only  where  there  is  an  error  of 
law  and  procedure  patent  on  the  face  of  the 
judgment.  A  case  involving  the  decision  of  a 
question  of  title  and  the  production  of  documen- 
tary evidence  should  not  be  tried  summarily. 
Emperor  V.  TiRiTHDAS,  13  Cr.  L.J.  771  = 
17  Ind.  Cas  403.  [F.,  15  Cr.  L.J.  236  =  26  M. 
L.J.  160  =  23  Ind.  Cas.  188.] 

S.  261  (  =  1882,  s.  261 ;  1872,  s.  225) 

See  Summary  Trial. 

(2727)— S.  261— S«e  MAD,  ACT  XXIV  OF 
1859,  s.  48,  13  M.  142  =  1  Weir  910  =  2  Weir 
327. 

(2728)— S.  261— See  BENCH  OF  MAGIS- 
TRATES, 13  M.  142  =  1  Weir    910  =  2  Weir  327. 

(2729)— S.  261— See  No.  129,  supra. 

S.  262  (  =  1882.  8.  262.  1872,  s.  226). 

(2730)— S.  262— See  Nog.  196,  197,  2461, 
2468,  2576,  2668,2686,  2722,  supra. 

S.  263  (  =  1882,  s.  263.  1872,  a.  227). 

See  Judgment. 

See  SUMMARY  Trial, 

(2731)— S.  363  (  =  Crim.  Pro.  Code,  1872, 
s.  227  (h) ) — Record  of  reasons  for  conviction  by 
Magistrate-— Uodet  s.  227  (h)  of  the  Crim. 
Pro.  Code,  a  Magistrate,  in  recording  his  reasons 
for  a  conviction,  should  state  them  therein,  so 
that  the  High  Court,  on  revision,  may  judge 
whether  there  were  sufficient  materials  before 
him  to  support  the  conviction.  EMPRESS  v. 
Panjab  Singh,  6  C.  579.  [F..  l?  C.  272,  18 
B.  97,  13  O.P.L.R.  17,  1  L.B.R.  95,  1  L.B.R. 
208.  3  L.B.R.  3  =  2  Cr.  L.J.  375  ;  R.,  21  A.  189, 
31  C.  983.] 

(2732) — S.  263,  strict  compliance  with— Sum- 
mary trial — Non-compliance  with  law,  effect  of. 
— Ill  the  case  of  a  summary  trial,  the  provisions 
of  s.  263  of  the  Code  must  be  fully  and  strictly 
complied  with,  and  complied  with,  in  this 
sense,  that  the  record  must  be  sufficiently  exact 
and  sufficiently  full  to  enable  the  Judges  of 
the  Revisional  Court  to  say  whether  the  law 
has  been  complied  with  or  not  on  the  points 
to  be  recorded.  The  three  things  required, 
under  s.  263  of  the  Code,  to  be  recorded, 
namely,  theofience  charged,  theofience,  if  any, 
proved  and  the  reasons  for  convicting,  must  be 
recorded,  and  recorded  in  such  a  way  as  to 
enable  the  Court  of  Revision  to  say,  yes  or  no, 
from  within  the  four  corners  of  the  record  itself 
whether  the  ofJence  charged  is  an  ofience  in 
point  of  law,  whether  the  oSenoe  proved  is  an 
offence  in  point  of  law,  and  whether  the  reasons 
for  the  conviction  are  good  and  sufficient  rea- 
sons. KHOSH  MAHOMED  v.  EMPRESS,  2  C. 
L.J.  565  =  10  C.W.N.  79=3  Cr.  L.J.  178. 
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(2733)— S.  263  {  =  Crim.  Pro.  Code,  1872, 
s.  227),  cl.  (>i) — Summary  trial- — A  summary 
trial  applies  only  to  short  aad  simple  oases, 
where  little  evidence  is  needed.  The  proceed- 
ings of  a  Magistrate  thereunder,  covering  more 
than  130  pages  and  occupying  seven  days,  were 
held  to  be  an  abuse  of  the  law.  ISSUR  CHUN- 
DER  MUNDLE  v.  ROHIM  SHEIKH,  25  W.R. 
Cp.  65. 

(2734)— S.  263— Summary  trial— Conviction 
— Reasons, —  Although  a  Magistrate  is  not 
required  in  law  to  record  the  evidence  in  a 
summary  trial,  yet  he  is  bound  to  record  his 
reasons  for  the  conviction,  and  that  too  in  such 
a  manner  as  to  put  a  superior  Court  in  a  position 
to  judge  whether  there  were  sufficient  materials 
to  support  the  conviction.  JaGAN  NatH  v. 
Emperor,  14  Cr.  L.J.  59i  =  21Ind.  Caa.  466 
=  16  O.C  357.  (A.W.N.  1883,  114,  21  A.  189, 
191.  R.) 

(2735)— S,  263— Summary  trial  —  Whether 
formal  charge  need  be  framed — See  PENAL 
CODE,  ss.  456,  457,16  C.W.N.  696  =  13  Cr.L.J. 
224  =  14  Ind.  Cas.  320. 

(2736)— S.  263  {h)— Statement  of  reasons  for 
conviction  to  be  recorded. — Under  s.  263  (b)  of 
the  Code,  a  brief  statement  of  reasons  for  con- 
viction must  be  given.  These  reasons  should 
amount  to  showing  that  there  is  evidence  to 
prove  the  existence  of  the  ingredients  necessary 
to  complete  the  ofience.  BiJBASI  LAL  v.  KlNG- 
Emperor,  10  A.L.J.  251  =  16  Ind.  Cas.  516  = 
13  Cr.  L.J.  708. 

(27371— S.  263  {h)—See  CONVICTION,  6  C.W. 
N.  40. 

(2738)— S.  263— See  Nos  2468,  2577,  2722, 
supra  a7id  3269,  infra. 

(2739)  — Ss.  263,  3i2— Warrant  case  —  Exa- 
mination of  accused — Charge  of  house-breaking 
with  intent  to  commit  theft  —  Different  object 
proved — Necessary  that  charge  should  be  altered 
— Notice  to  accused. — In  all  warrant-cases,  there 
must  be  an  examination  of  the  accused  as  laid 
down  in  s.  342  of  the  Crim.  Pro.  Code.  S.  263 
does  not  give  the  Magistrate  any  discretion 
whether  he  will  examine  the  accused  or  not. 
The  words  "if  any"  in  s.  263,  cl.  (g),  do  not 
apply  to  warrant  cases.  Where  a  Magistrate 
finds  that  the  charge  of  house-breaking  with  a 
view  to  commit  theft  has  broken  down,  but  also 
finds  that  there  was  another  object,  it  is  his 
duty  to  give  the  accused  notice  of  that  object  by 
drawing  up  a  charge  clearly  stating  what  it  is 
that  he  is  accused  of  doing.  MahOMED 
HossEiN  V.  Emperor,  15  Cr.L.J.  190  =  22  Ind. 
Cas.  766  =  18  C.W.N,  1247  =  41  C  743. 

(274G)— Ss.  263,  367,  537  — See  JUDGMENT, 
6  C.L.R.  273. 

(2741)— Ss.  263,  414,  415,  416  (  =  Crim.  Pro. 
Code,  1872.  ss.  227,  m)— Sentence  of  imprison- 
ment and  fine  by  First  Class  Magistrate- Appeal 
— Form  of  record. — Where  a  Magistrate  of  the 
First  Class  passes  a  sentence  of  fine  and  impri- 
sonment, his  order  is  appealable.     Therefore,  he 
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should  record  the  evidence  of  thg  witnesses  and 
his  reason  for  passing  the  sentence.  In  the 
matter  of  Sher  Mahomed,  2  C.L.R.  511. 

(2742)— Ss.  263,  in— Magistrate  if  may  refuse 
to  take  evidence  at  a  summary  trial — Order  of 
acquittal,  if  may  be  set  aside  on  revision- — S.  263 
of  the  Grim.  Pro.  Code  excuses  a  Magistrate 
trying  a  criminal  case  according  to  the  summary 
procedure  from  recording  the  evideace  of  any  of 
the  witnesses,  but  not  from  hearing  the  evidence 
of  all  the  witnesses.  Where  the  accused  were 
acquitted  by  the  Magistrate  upon  the  result  of 
the  local  inspection  and  without  taking  oral 
evidence :  Held,  that  the  order  of  acquittal 
was  without  jurisdiction  and  should  be  set  aside. 
JABBAR  Sheikh  v.  Tomiz  Sheikh, 16  C.W.N. 
984  =  39  C.  931  =  17  Ind.  Gas.  71  =  13  Cf.L.J. 
739. 

S.  264  (  =  1882,  B.  261;  1872,  s.  228). 

See  Summary  Trial. 

(2743)— S.  264  (  =  Crim.  Pro.  Code,  1872, 
5.  228) — Record  of  evidence  in  appealable  cases. 
—Under  Act  X  of  1872,  s.  228,  Magistrates 
need  not  record  the  substance  of  depositions  ; 
but  may  state  generally  the  substance  of  the 
witnesses'  evidence.  Kristodhone  Dutt  v. 
Chairman  of  the  Municipad  commis- 
sioners OF  Suburbs  of  CAiiCUTTA,  2S  W.R. 
Cr.  6. 

(2744)— S.    264— See  CONVICTION,  A.W.N. 

1882, 178. 

(2745)— S.  264— See  No. ;  2461,  supra  and 
No.  3269,  infra. 

(2746)— Ss.  254,  351  {  =  Crim.  Pro.  Code, 
1882,  ss.  264,  351) — Deposition  of  loitnesses  taken 
before  the  Atagistrate  in  the  absence  of  the 
accused. — If,  in  the  course  of  a  trial,  the  Judge 
is  of  opinion  that  the  prosecution  has  not  laid 
a  basis  for  the  reception  of  the  depositions 
taken  before  the  Magistrate  in  the  absence  of 
the  accused,  he  should  adjourn  the  trial  under 
s.  264,  Grim.  Pro.  Code,  and  under  s.  351, 
summon  such  witnesses  as  he  may  deem 
material.  EMPRESS  v.  Sagambur,  12  C.L.R. 
120. 

(2747)— Ss.  264,  407  (  =  Crim.  Pro.  Code, 
1882,  ss.  264,  407)  —  Conviction  by  Bench  of 
Magistrates  exercising  second  and  third  class 
potvers— Appeal.— JJndeT  s.  407,  an  appeal  lies 
from  a  conviction  by  a  Bench  of  Magistrates 
exercising  second  or  third  class  powers,  and 
the  Bench  is  bound  to  record  a  judgment  under 
s.  264.  Queen-Empress  v.  Narayanasamy, 
9  M.  36  =  2  Weir  460. 

(2748)— Ss.  264,  537  (  =  Cnw.  Pro.  Code, 
1872,  ss.  228,  283)— Summary  trial— Record 
in  appealable  cases — Defective  record — Duty  of 
appellate  Court, — A  Sessions  Judge  should  rt.ot 
quash  a  conviction  in  a  summary  trial,  on  the 
ground  that  the  substance  of  the  evidence  was 
not  embodied  in  the  Magistrate's  judgment. 
If  the  Judge  found  it  impossible  to  dispose  of 
the  appeal  because  of  such  defect,  he  should 
have  required  that  officer  to  repair  the  defect 
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in  his  judgment,  by  recording  a  judgment  in 
which  the  substance  of  the  evidence  should  be 
fully  embodied,  and,  if  necessary,  re-examining 
the  witnesses  for  that  purpose,  or  to  have 
ordered  a  re-trial  with  that  view.  EMPRESS 
OP  India  V.  Kanran  Singh,  i  A.  680. 

S.  268  (  =  1882,  B.  268;  1872,  s.  232). 

(2749)— Ss.  268,  269,  447,  451-A,  451-B, 
536  — See  EUROPEAN  BRITISH  SUBJECT,  18 
P.R.  1888,  Cr. 

(2750)— Ss.  268,  272,  284,  285— See  ASSES- 
SORS, 15  B.  514. 

(2751)— Ss.  268,  285— See  ASSESSORS,  13  A. 
337  =  A.W.N.  1891,  93,  6  C.W.N  715. 

(2752)— Ss.  268,  537— See  ASSESSORS,  15  A. 
136  =  A.W.N.  1883,  50. 

S.  269  ( =  1872,  B.  233,  paras  1  and  2  ;  1861, 

s.  322) ;  paras  1  and  3  (  =  1882,  b.  269). 

(2753)— S.  269— Order  by  Government  re- 
voking previous  orders  directing  certain  offences 
to  be  tried  by  jury  as  regards  persons  connected 
tvith  anti-Shanar  riots  in  Tinnevelly  and 
Madura. — The  words  "class  of  offences,"  re- 
ferred to  in  s.  269,  are  not  restricted  to  the 
classifioation  recognised  by  the  Legislature, 
such  as  is  found  in  the  Penal  Code,  {e.g.,  offences 
against  the  State,  against  the  person),  or 
in  the  Crim.  Pro.  Code  (e.g.,  bailable  offences, 
cognisable  offences).  Offences  may  also  be 
classified  according  to  the  person  who  commits 
them,  or  according  to  the  person  or  property 
against  whom  or  which  the  offences  are  com- 
mitted or  in  regard  to  the  particular  occasion 
in  connection  with  which  they  are  committed. 
Thus,  the  fact  of  offences  having  been  committed 
by  old  offenders  or  members  of  criminal  tribes, 
or  having  been  committed  against  women  or 
against  public  property,  would  afford  reasonable 
ground  for  classification.  The  notification  by 
Government,  dated  30th  August,  1899,  by 
which  the  Government,  revoking  their  previous 
orders  providing  for  trial  by  jury  of  certain 
class  of  offences,  directed  the  trial  of  persons 
concerned  in  the  "anti-Shanar  riots  and  dis- 
turbances in  Tinnevelly  and  Madura  "  .«hould 
be  tried  with  the  aid  of  assessors  and  not  by  jury. 
Held,  that  the  offence  connected  with  the  out- 
break was  rightly  treated  as  a  class  of  offences 
and  that  it  was  competent  to  the  Government, 
with  the  consent  of  the  Governor- General  in 
Council,  to  revoke  the  previous  notification  so 
far  as  it  related  to  that  class.  QUEEN- 
Empress  v.  Ganapathi  Vannianar,  23  M. 
632  =  2  Weir  331  =  2  Weir  709. 

(2754)— S.  269— Joint-trial— Accused  charged 
with  offence  triable  by  jury  and  also  non-jury 
offences — Selection  of  jurors— Choice  of  some 
among  jurors  as  assessors — Conviction  on  non- 
jury charges— Illegality. — Where,  in  the  same 
case,  the  accused  were  charged  with  an  offence 
triable  by  a  jury  and  also  with  offences  triable 
with  the  help  of  assessors,  and  were  jointly 
tried,  and  where  five  gentlemen  were  selected  to 
form  a  jury  and  two  of  them  were  chosen  to 
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help  as  assessors,  and  where,  in  respect  of  the 
latter  offences,  the  Judge,  differing  from  the 
two  assessors,  convicted  the  accused.  Held  that, 
according  to  s.  269,  Crim.  Pro.  Code,  the  Judge 
was  bound  to  constitute  all  the  members  of  the 
jury  as  assessors  for  trying  the  non-jury 
offences,  and  that,  he  not  having  done  so,  the 
conviction  was  illegal,  PiNGAI  PahURAPPA 
V.  King-Emperor,  21  M.L.J.  520=10  M.L.T. 
22  =  10Ind.  Caa.  281  =  12  Cr.  L.J.  239.  (26  M. 
508,   Appl.) 

(2755)— S.  269— See  TRIAL  BY  JURY,  11 
Bom.  L.R.  350  =  33  B.  423  =  2  Ind.  Cas,  480, 

(2756)— 3.  269  (1  and  2)— See  JUDGE  AND 
Jury,  Rat.  Un.  Cr.  C.  600  =  Cr.  Rg.  19  of  1892. 

(2757)— S.  269  (1  and  3)— See  VERDICT  OF 
Jury,  9  M.  42  =  9  Ind.  Jur.  387. 

r2758)— S.  269  —  See  No.  2749,  supra, 
No.  2953,  infra. 

(2759)— Ss.  269  (3)  and  307— See  TRIAL  BY 
Jury,  9  Bom.  L.R.  1057  =  7  Cr.  L.J.  236. 

(2760)— Ss.  269  (3)  and  309—Offetices  triable 
both  by  jury  and  assessors — Proper  procedure. — 
In  a  case  where  the  accused  is  charged  at  the 
same  trial,  with  offences  of  which  some  are, 
and  some  are  not.  triable  by  jury,  and  where 
the  Judge  combines  his  charge  to  the  jury  with 
the  summing  up  to  the  assessors,  it  is  desirable 
that  the  Judge  should  explain  clearly  to  the 
jury  and  assessors  the  double  capacity  in  which 
they  were  acting.     In  re  SiVAGA,  2  Weir  334. 

(2751)— Ss.  269  (3),  309  and  537— Charges  of 
theft  and  administering  drug — Trial  of  the  case 
by  Sessions  Judge  and  the  jury — Opinion  of 
only  two  of  jurors  taken  regarding  the  latter 
charge — Validity. — In  a  trial  of  an  accused 
person  for  theft  in  building,  an  offence  triable 
by  a  jury  and  for  administering  a  stupefying 
substance  with  intent  to  facilitate  the  commis- 
sion of  an  offence,  an  offence  triable  by  assessors, 
the  Judge  took  the  verdict  of  the  jury  regard- 
ing the  first  charge  and  took  the  opinion  of  two 
of  the  jurors,  as  assessors,  regarding  the  second 
charge,  held,  that  he  ought,  under  the  provisions 
of  S3.  269,  cl.  3  and  309  of  the  Code  of 
Criminal  Procedure,  to  have  taken  the  opinion 
of  all  the  jurors  as  assessors,  as  regards  the 
second  charge.  His  failure  to  do  that  could 
not  be  treated  as  an  omission  or  irregularity  to 
which  s.  537  of  the  Code  of  Criminal  Procedure 
would  apply.  RAMA  KRISHNA  ReDDI  v. 
Emperor,  26  M.  S98  =  2  Weir  333  =  2  Weir 
713. 

(2762)— Ss.  269,  403  and  53G— Acquittal  by 
assessors  on  charge  of  abetment  of  dacoity  toith 
murder —  Subsequent  conviction  by  jury  of 
receiving  stolen  property  on  the  same  facts  as  in 
previous  case — Validity. — The  accused  person 
was  first  charged  with  abetment  of  dacoity  with 
murder.  He  was  tried  by  the  Sessions  Court 
with  the  aid  of  assessors  and  was  acquitted,  but 
was  afterwards  charged  with  the  offence  of 
receiving  stolon  property  and  was  tried  by  a 
Sessions  Judge  and  a  jury  who  convioted  him 
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of  that  offence.  The  facts  on  which  the  accused^ 
was  convicted  of  the  offence  of  receiving  the 
stolen  property  did  not  differ  from  the  facts  on 
which  he  was  acquitted  of  the  offence  of  abet- 
ment of  dacoity  with  murder.  It  was  contended 
on  behalf  of  the  prosecution  that,  as  the  charge 
of  receiving  siolen  property  should  be  tried  by 
a  jury,  under  the  rules  made  under  the  powers 
conferred  by  s.  269  of  the  Oode  of  Criminal 
Procedure,  the  Court,  which  had  acquitted  the 
accused  on  the  charge  of  abetment  of  dacoity 
with  murder,  was  not  a  Court  competent  to  try 
the  accused  on  the  charge  of  receiving  stolen 
property.  Held,  that,  as  the  words  "  was  not 
competent  to  try  "  mean  "  had  rot  jurisdictiou 
to  try"  and  as  the  provisions  of  s.  536,  cl.  2, 
Crim.  Pro.  Code,  validate  the  trial  by  assassors 
of  a  case  triable  by  jury,  if  no  objection  has 
been  taken  before  the  Court  had  recorded  its 
finding,  the  Court  which  first  tried  the  accused 
was  a  Court  "  competent  to  try  "  the  charge  of 
receiving  stolen  property  and  that,  therefore, 
the  conviction  of  the  accused  on  the  second 
charge  should  be  set  aside.  King-EMPEROR 
v.  Krishna  Ayyar,  21  M.  841  =  2  Weir  458. 
[B.,  37  M.  236  =  13  Cr.  L.J.  739  =  17  Ind.  Caa. 
51,  36  M.  308  =  13  M.L.T.  360,  19  Ind.  Cas. 
310-=24  M.L.J.  463  =  14  Cr,  L.J.  214.J 

S.  270  (  =  1882,  s.  270;  1872,  s.  235  ;  1861, 

s.  360). 

(2763)— S.  270  (  =  s.  235  of  1872)— Scope  of 
the  section. — Per  Brodhurst,  J, — S.  235  cannot 
be  limited  merely  to  cases  of  persons  who,  in 
addition  to  the  offence  of  rioting,  have  with 
their  own  hands  committed  the  further  offences 
of  voluntarily  causing  grievous  hurt  and  of 
assaulting  a  pubhc  servant,  when  engaged  in 
suppressing  a  riot.  Queen-Ebipress  v.  RAM 
Sarup,  7  A.  757,  F.B.  =  A.W.N.  1885,  195. 

(2764)— S.  270— See  COMPLAINANT,  5  B.H. 
C.  Cr,  85. 

(2765)— S.  270— See  SESSIONS  JUDGE— 
JURISDICTION  OP,  Rat.  Un.  Cr.  C.  53. 

(2765-a)— S.  270— See  No.  4391,  infra. 

S.  271  (  =  1882,  s.  271 ;  1872,  s.  237  ;  1861, 

s.  362). 

(2766)— S.  Til— Statement  by  prisoner  when 
called  upon  to  plead — Procedure — Practice. — 
In  cases  where  an  accused  person  when  called 
upon  to  plead  to  a  charge  before  a  Court  of 
Session,  instead  of  pleading  guilty,  makes  a 
long  rambling  statement  more  or  less  admit- 
ting guilt,  it  would  be  much  safer  if  the  Judge 
recorded  a  formal  plea  of  "  not  guilty"  and 
proceeded  to  try  the  case  in  the  ordinary  way, 
recording  the  evidence.  EMPEROR  v.  DeokI, 
A.W,N.  1908,  54  =  5  A. LcJ.  157  =  7  Cr.L.J.  295. 

(2767)— S.  271  {  =  Crim.  Pro.  Code,  1882, 
s,  271)— Offence  charged  not  proved — Conviction 
for  differ e7it  offence. — A  charge  of  murder  OQ 
which  the  accused  was  tried,  was  not  proved, 
but  the  Court  convicted  her  of  the  offence  of 
concealment  of  birth,  which  it  considered  was 
admitted  by  her  in  her  examination  by  the 
Court.     Held,  that  such  conviction  was  illegal. 
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and  that  a  charge  of  concealmt'iit  of  birth 
should  have  been  framed  and  the  accused  tried 
thereon.  Queen-EmpresS  v.  SAKWEL,  Rat. 
Un.  Cr.  G.  386  =  Cr.  Rg.  37  of  1888. 

(2768)— S.  211— Plea  of  guilty— Discretion  of 
Judge  to  continue  the  trial  after  such  plea. — 
Under  the  Crim  Pro.  Code,  the  Court  is  not 
bound  to  convict  an  accused  person  on  his  plea 
of  guilty,  S.  271  only  says  that  "the  plea 
shall  be  recorded,  and  he  may  be  convicted 
thereon."  Aa  a  matter  of  practice  in  Sessions 
trials,  especially  in  murder  cases,  many  Judges 
rightly  prefer  not  to  act  on  the  plea  of  guilty, 
but  proceed  to  take  the  evidence  just  as  if  the 
plea  had  been  one  of  not  guilty,  and  decide  the 
case  upon  the  whole  evidence  including  the 
accused's  plea.  When  this  procedure  is 
adopted,  it  cannot  be  said  that  the  trial 
terminates  with  the  plea  of  guilty.  A  trial  does 
not  end,  strictly  speaking,  until  the  accused 
has  been  either  convicted,  acquitted  or  dis- 
charged. Queen  Empress  v.  Chinna 
Pavuchi,  23  M.  151  =  2  Weir  747  =  2  Weir 
835. 

(2769)— S.  211— Plea  of  guilty— Conviction  for 
viurdei — Penal  Code,  s.  302 — Culpable  homi- 
cide not  amounting  to  murder, — In  this  case,  the 
apoellant  was  charged  with  murder  under 
s.  302,  I.  P.O.  He  admitted  having  killed  his 
wife,  but  excused  his  act  on  tbe  plea  of  pro- 
vocation. The  Court  of  SesBious  recorded  a 
plea  of  guilty  and  convicted  the  accused  there- 
on. Eeld,  that  the  conviction  aud  sentence 
should  beset  aside  and  a  re-trial  ordered.  The 
plea  obviously  was  not  intended  to  be  and  did 
not  amount  to  plea  ol.  guilty  under  the  section 
charged.  Further,  the  accused  was  entitled  to 
have  an  opportunity  of  establishing  the  alleged 
facts,  if  he  could,  in  order  to  show  such  grave 
and  sudden  provocation  as  would  reduce  the 
offence  committed  to  culpable  homicide  not 
amounting  to  murder.  Nga  SHWE  KYE  v. 
Queen  Empress,  U.B.R.  1897—1901,  Vol.  I, 
76. 

(2770)— S.  211— See  CHARGE  TO  JURY— 
Misdirection,  2  Weir  339. 

(2771)— 8.  271— Ste  CONVICTION,  10  W.  R. 
Cr,  Cir.  5. 

(2772)— S.  211— See  EVIDENCE  ACT,  1872, 
s.  30,  15  P.  R.  1911,  Cr.  =  12  lud.  Cas.  981  = 
12  Cr.  L.J.  605. 

(2773)— 8.  211— See  FALSE  CHARGE,  7  C 
96  =  8  C.L.R.  471. 

(2774)— S.  'ill-See  MURDER,  Rat.  Un.  Cr. 
C.  410  =  Cr.  Rg.  76  of  1888. 

(2775)-  S.271  {2)— Sessions  trial— Alternative 
plea. — An  accused  should  never  be  called  on  to 
plead  in  the  alternative,  but  separately  to  each 
of  the  heads  of  a  charge.  QUEEN  EMPRESS 
V.  Lakshman,  Rat.  Un.  Cr,  C  327  =  Cr,  Rg.  15 
of  1887. 

(2776)— Ss.  271  (2)  and  3i2— Accused  plead- 
ing guilty— Procedure  postponing  conviction  to 
allow  confession  to  be  considered  against  co- 
accused— General  examination  of  the  accused. 
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— When  an  accused  person  pleads  guilty,  the 
Court  should  record  the  confession  and  forth- 
with convict  him  thereon.  If  there  are  other 
persons  being  tried  with  him  for  the  same 
offence,  the  Court  should  not  postpone  his  con- 
viction merely  for  the  purpose  of  allowing  the 
statements  he  may  have  made  to  be  considered 
against  the  co-accused.  It  is  against  tbe  spiriy 
of  law  to  postpone  the  conviction  so  that  the 
person  who  has  pleaded  guilty  may  technicallt 
be  said  to  be  tried  jointly  for  the  same  offence. 
The  general  examination  of  the  accused  pro- 
vided for  by  s.  342  can  be  made  only  for  the 
purpose  of  enabliug  the  accused  to  explain  the 
circumstances  appearing  against  him  in  evi- 
dence. The  Court  should  not  ask  a  confessing 
accused  "  who  were  with  you  in  the  dacoity  ?" 
KHEORAJ  v.  KING-EMPEROR.  5  A.L.J,  503  = 
A.W.N.  1908.  241  =  4  M.L.T,  398  =  8  Cr,  L.J. 
380.     (23A,53,  iJ.) 

(2776-a)— Ss.  271  and  342— Sfe  ACCUSED 
Person,  9  CL.J.  291  =  13  C.W.N.  552. 

(2777)— Ss.  271  (2),  342  (1),  439,  4M—Plea 
of  guilty  not  recorded,  effect  of — Examination  of 
the  accused,  tohether  allowed,  when  no  evidence 
has  been  recorded,  and  whether  can  be  in  the 
nature  of  cross-examination — TVithdrawal  of 
charge  by  the  Public  Prosecutor — Right  of  the 
accused  to  an  acquittal— Pozver  of  the  High 
Court  to  interfere  wiih,  in  revision — Practice. — 
If  the  accused  pleads  guilty  on  a  charge,  the 
plea  should  be  recorded.  Where  no  such  plea 
appears  on  record,  the  conviction  is  bad,  and 
must  be  set  aside  and  a  new  trial  ordered  on 
the  charge.  A  Sessions  Judge  is  not  justified 
in  questioning  a  prisoner  at  a  stage  when 
no  evidence  has  yet  been  recorded  which  the 
accused  could  be  required  to  explain  ;  and  ques- 
tions appearing  to  be  in  the  nature  of  cross- 
examination  are  not  justifiable.  If  the  Public 
Prosecutor  withdraws  a  charge  and  the  Court 
approves  of  it,  the  accused  shall  be  acquitted  ; 
and  neither  the  Public  Prosecutor  nor  the  Judge 
is  called  on  to  give  any  reasons  for  his  action. 
The  High  Court  has  no  power  to  interfere  with 
such  an  order  of  acquittal.  In  re  SADAYAN, 
5  M.L.T.  216  =  4  Ind.  Cas.  1126  =  11  Cr.  L.J. 
193. 

(2778)— Ss.  271,  i65— Lunatic,  trial  of— Pro- 
cedure—  Guilty,  plea  of,  not  to  be  accepted  in 
capital  offences. — A  plea  of  guilty  should  not  be 
accepted  in  capital  offences.  The  accused  con- 
fessed having  killed  his  wife,  and  pleaded  guilty 
at  his  trial  for  committing  the  offence  of  murder. 
The  Sessions  Judge  recorded  briefly  the  evidence 
of  two  prosecution-witnesses  to  determine 
whether  the  offence  committed  was  or  was  not 
culpable  homicide  amounting  to  murder.  Ha 
found  that  the  offence  was  murder  and  sentenc- 
ed the  accused  to  transportation  for  life  on  the 
ground  that  the  accused  '  without  being  actual- 
ly insane  so  as  not  to  be  aware  of  what  he  was 
doing,  appears  to  be  decidedly  a  man  of  weak 
intellect.'  On  appeal,  it  was  urged  that  the 
accused  was  insane  or  at  any  rate  incapable  of 
understanding  the  charge  against  him.     The 
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Chief  Court  set  aside  the  conviction  and  oidered 
a  re-trial  and  enquiry  under  s.  465  of  the  Code. 
Pala  Singh  v.  The  King-Emperor  of 
India,  169  P.L.R.  1903  =  54  PR.  1905  =  3  Cr. 
L.J,  80.  (19  A.  119,  F.) 
S.  272  (  =  1882,  8.  272  ;  1872,  ss.  238,  6BS ; 

1861,  SB.  347,  363);  proyiso  (  =  1872,  b.  265). 

(2779)— S.  272  (  =  s.  363.  Code  of  1861)— 
Accused  not  pleading  —  Silence  —  Practice. — 
Where  an  accused,  asked  to  plead,  keeps  silent, 
an  inquiry  should  be  made  as  to  whether  he  is 
obstinately  so  or  ex  visitatione  die.  In  either 
case,  a  plea  of  not  guilty  is  to  be  recorded.  If 
he  is  found  insane,  the  procedure  laid  down  in 
oh.  XXVII  of  the  Crim,  Pro.  Code  should  be 
followed.  Reg.  v.  Sattya,  Rat.  Un.Cr,  C.  19 
=  Cr.  Rg.  9  8-1869. 

(2780)— S.  272— See  SESSIONS  TRIAL,  6 
Bom.  L.R.  671. 

(2781)— S.  212— See  No.  2750,  supra  and 
No.  3487,  infra. 

S.  273  (  =  1882,  B.  273). 

(2782;— S.  273  (  =  Crim.  Pro.  Code,  1882, 
s.  273) — Unsustainability  of  a  charge— Entry  to 
that  effect— Effect.— Vndei  s.  273  of  the  Code, 
in  trials  before  the  High  Court,  when  it  appears 
to  the  Court,  at  any  time  before  the  commence- 
ment of  the  trial  of  a  person  charged,  that  any 
charge  or  any  portion  thereof  is  clearly 
unsustainable,  the  Judge  may  make  on  the 
charge  an  entry  to  that  effect.  Such  entry  has 
the  efiact  of  staying  the  proceedings  upon  the 
charge  or  portion  of  the  charge  as  the  case  may 
be.  Queen-Empress  v,  sukee  Raur.  21 
C,  97).  [F.,  Rat.  Un.  Cr.  C.  962 ;  B.,  11  C.P. 
L.R.  6.] 

a  276  (  =  1882,  8.  276;  1872,  ss.  240,  243; 

1861,  8.  342.) 

(2782-a)— S.  276— See  No.  i09<2,  infra. 

(2783)— Ss  276,  279  and  326— Jury,  selection 
cf. — The  Legislature  has  taken  special  precau- 
tions to  render  impossible  any  intentional  selec- 
tion of  jurors  to  try  a  particular  case.  In  the 
first  place,  the  persons  who  are  to  be  summoned 
to  act  upon  the  jury  are  drawn  by  lot;  and,  then 
again,  when  they  appear,  the  jurors  who  are  to 
try  a  particular  case  are  chosen  in  the  same 
manner  from  amongst  the  persons  summoned. 
Where,  owing  to  the  fact  that  only  three  jurors 
attended  the  Court,  the  Judge  summoned 
jurors  from  among  the  residents  of  the  town  on 
the  day  fixed  for  the  trial,  held,  that  the  jury 
as  constituted  was  not  a  proper  jury  as  the  pro- 
cedure adopted  by  the  Judge  implied  that  the 
persons  to  be  summoned  were  specially  selected 
and  were  not  summoned  after  being  chosen,  as 
the  law  required,  by  lot,  from  the  whole  of  the 
persons  liable  to  serve  on  the  jury.  Where, 
instead  of  choosing  jurors  by  lot  and  then 
hearing  and  deciding  objections  as  provided  by 
ss.  276 — 279,  the  Judge  proceeded  at  once  to 
exempt  some  of  the  persons  present  merely  on 
their  own  representation,  held,  that  the  pro- 
cedure   was   irregular,    and     the    irregularity  I 
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was  not  cured  by  s.  537.  BrojendrA  LAIj. 
Sircar  v.  King-Emperor,  7  C  W.N.  188; 
[R.,  33  A.  385  =  8  A.L.J.  182  =  12  ;Cr.  L.J.  46- 
=  9  Ind.  Cas.  278.] 

(2784)  ~Ss.  276,  531— Jury  not  constituted  by 
lot — Conviction  illegal. — Jurors  are  Judges  of 
fact,  and  in  the  absence  of  a  properly  constitut- 
ed jury,  conviction  is  illegal.  A  violation  of 
the  imperative  procedure  laid  down  in  s.  276  of 
the  Crim.  Pro.  Code,  is  such  as  cannot  be  cured 
by  the  previsions  of  s.  537  of  that  Code. 
Bradshaw  v.  Emperor,  9  Ind,  Cas.  278=8- 
A.L.J,  182  =  12  Cr,  L  J.  46  =  33  A,  385,  (7  C. 
W.N,  188,  B.) 

(2785)— Ss.  276,  537— See  VERDICT  OP 
Jury,  8  C,  739  =  12  CL.R.  233, 

S.  277(  =  1882,  8.  277;  1872,  s.  243,  paras  1 

and  2  ;  1861,  9.  343). 
(2785-a)-S,  211— See   No,  4092,  infra. 
S.  279  (  =  1882,  8.  279  ;  1872,  s.  243). 

(2786)— S.  279— See  No.  2783,  supra. 

S.  282  (  =  1882,  8.  282  ;  1872,  s.  254  ;  1861, 

8.  350). 

(2787)— S,  282  {=Crim.  Pro.  Code,  1882, 
s.  282) — Order  for  trial  of  witness  for  giving 
false  evidence  in  Sessions  trial — De  novo  trial 
of  Sessions  case  owing  to  incompetency  of  one  of 
the  jurors,  effect  of — Penal  Code,  s,  193— Indian 
Oaths  Act,  X  of  1873,  s.  14.— During  the  trial 
of  a  dacoity  case,  a  person  was  examined  as  a 
witness,  and  the  Sessions  Judge,  considering  his 
evidence  to  be  false,  committed  him  for  trial 
before  his  own  Court  under  s,  193,  Penal  Code. 
Subsequently,  the  dacoity  case  was  tried  de 
novo  owing  to  the  incapacity  of  a  juror  who  was 
found  to  be  deaf  and  partly  blind.  Held,  that 
there  was  nothing  in  the  trial  of  the  dacoity 
case  to  absolve  the  witness  from  the  obligation 
under  which  he  lay  to  speak  the  truth  when 
examined  as  a  witness  in  the  first  trial,  although 
such  trial  became  null  and  void  owing  to  the 
incapacity  of  a  juror,  QUEEN-EmPRESS  v. 
Virasawmi,  19  M,  375  =  2  Weir  680  =  6  M.L. 
J,  195,      [F.,6  C.W,N,  717.] 

(2788J— S-  2^2— Juror  discharged — New  juror 
added — Fresh  trial. — One  of  the  jurors  was  dis- 
charged alter  some  of  the  prosecution  witnesses 
were  examined  and  another  juror  was  added  in 
his  place.  The  Judge  did  not  commence  the 
trial  afresh,  but  called  the  witnesses  who  had 
been  examined,  read  out  tbeir  statements  to 
them  and  they  admitted  those  statements. 
Other  witnesses  were  then  examined  :  /leZd  that 
the  trial  was  defective  and  it  could  not  be  vali- 
dated by  reading  over  the  depositions  of 
witnesses  to  them  and  geiing  their  admissions, 
King-Emperor  V,  Narain,  12  A.L.J.  802=3 
36  A,  481  =  15  Cr.  L.J.  538  =  24  Ind.  Cas.  94&. 

(2788-a)— S.  262 -See  No.  3694,  infra. 

S.  284  ( =  1882,  8.  284  ;  1872,  s.  239  ;  1861, 

8.  312), 

See  ASSESSORS. 

(2789)— S.  284  {  =  Crim.  Pro,  Code,  1882, 
s.    284)  — Scope.— S.    284    refers,    not    to   the 
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illegality  of  a  sentence,  but  to  the  invalidity  of 
a  conviction  by  reason  of  want  of  jurisdiction 
in  the  Court  to  try  tbe  oSence.  EMPRESS  OP 
INDIA  V.  Kallu,  i  A.  366  =  A.W.N.  1882,  48. 

(2790)— S.  284 — Assessors  to  be  chosen  from 
those  summoned  for  any  particular  session — 
Legality  of  trial. — When  a  criminal  trial  is  to 
be  held  with  the  aid  of  assessors,  only  such 
persons  can  be  chosen  by  the  Judge  to  act  as 
assessors  as  have  been  summoned  as  such  for 
the  purposes  of  that  trial.  When  one  of  the 
assessors  only  was  an  assessor  summoned  for 
any  particular  case,  the  trial  of  the  accused  was 
illegal.  Man  Singh  v.  King  Emperor,  11 
A.L.J.  930=14  Cf.  L.J.  654  =  21  Ind.  Gas.  894 
=  3S  A.  570.   (A.W.N.  1894,  207,  R.) 

(2791)— S.  284- See  No.  2750,  supra  and 
No.  4092,  infra. 

S.  285  (  =  1882,  8.  285  ;  1872,  s.  259  ;  1861, 

8.  353). 

See  ASSESSORS. 

(2792)— S.  285  (  =  s.  353  of  the  Code  of  1861) 
— Cose  tried  with  assessors — Incompetency  of 
one  of  the  assessors,  effect  of. — Where,  at  the 
close  of  a  trial,  it  is  discovered  that  one  of  tbe 
assessors  is  so  blind  and  deaf  as  to  rendpr  him 
unfit  to  discharge  the  duties  required  of  him, 
the  trial  would  be  irregular  and  there  should  be 
a  new  trial.  HIGH  COURT  PROCEEDINGS, 
22ND  JULY  1869,  No.  1330.  2  Weir  340.  [B., 
24  M.  523  =  2  Weir  340.] 

(2793)— S.  285  {  =  Crim.  Pro.  Code.  1P82, 
s.  285)  —  Assessors. —  An  assessor,  who  was 
allowed  to  absent  himself  under  this  section 
during  a  portion  of  the  trial  and  was  caused  or 
allowed  to  sit  as  assessor  afterwards,  the  said 
portion  of  the  proceedings  taken  during  his 
absence  being  read  over  to  him  on  his  return, 
Held  that  this  procedure  was  not  in  accordance 
with  law;  according  to  s  285,  Crim.  Pro.  Code, 
the  trial  should  proceed  with  the  aid  of  the 
other  assessors  alone.  EMPRESS  v.  GhasIA 
Chamar,  8  C.P.L.R.  Cr.  9. 

(2794)— S.  285— See   Nos.  2750,  2751,  supra, 

(2795)— Ss.  285,  295  (  =  Crim.  Pro.  Code, 
1882.  ss.  285,  295)  —  Absence  of  one  of  the 
assessors  for  one  day  during  trial, — Where  the 
Sessions  Judge  allowed  one  of  the  assessors  to 
absent  himself  for  one  of  the  days  during  which 
the  trial  proceeded,  and  to  return  on  the  follow- 
ing day,  held  that  the  procedure  was  contrary 
to  the  intention  of  ss.  285,  295,  Crim.  Pro. 
Code.  The  Judge  ought  either  not  to  have 
given  leave  or  should  have  adjourned  till  a  day 
when  both  the  assessors  could  attend.  QUEEN- 
Empress  V.  Piso,  Rat.  Un.  Cr.  C.  695  =  Cr. 
Rg.  24  of  1894. 

(2796)- Ss.  285  and  5B1— Valid  commence- 
ment of  trial  with  aidof  ttuo  assessors— Absence 
of  one  assessor  during  portion  of  trial  and  sub- 
sequent resumption  of  seat  —  Legality  of  the 
trial. — A  murder  case  was  tried  by  a  Sessions 
Judge  with  the  aid  of  two  assessors.  One  of 
the  assessors  was  absent  owing  to  the  illness  of 
his  mother  and  subsequently  attended  the  Court 
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for  some  days  only  after  1  P.M.,  after  perform- 
ing the  daily  obsequies  rendered  necessary  by 
her  death  the  evidence  taken  in  his  absence  being 
shown  to,  and  read  by,  him.  At  the  end  of  the 
trial,  the  opinion  of  each  of  the  assessors 
was  taken  and  duly  recorded.  Tbe  Judge,  con- 
curring with  the  opinion  of  the  assessors,  con- 
victed the  accused.  Held,  on  objection  being 
raised  to  the  iirocedure  followed  in  the  trial,  by 
Benson  and  Bhashyam  Ayyangar,  JJ.(Davies,  J, 
(dissenting)  that,  as  the  assessors  are  not  mem- 
bers of  the  Court  of  Sessions,  as  the  trial  in  this 
case  validly  commenced  with  the  aid  of  two 
assessors,  as  one  of  the  assessors  attended  the 
trial  throughout  its  termination,  and  as  bis 
status  as  assessor  had  not  been  aSected  and  his 
opinion  recorded  by  the  Judge  at  the  conclusion 
of  the  trial,  had  not  been  invalidated  by  the 
action  of  the  Judge  in  allowing  the  other  assessor 
to  resume  his  seat  as  an  assessor  and  inviting  his 
opinion  as  such  at  the  conclusion  of  the  trial, 
the  act  of  the  Judge  was  only  an  error  or  irregu- 
larity in  a  proceeding  during  the  trial,  which 
would  be  cured  bv  s.  537  of  the  Code.  KlNG- 
Emperor  v.  Therumalai  Reddi,  24  M.  523 
=  2  Weir  340. 

8.  286  (  =  1882,  s.  286  ;  1872,  s.  247  ;  1861 

cAs.  364). 

(2797)— Ss.  286,  288  and  537  (=  Crim.  Pro. 
Code,  1882,  s^.  286,  288,  537)—  Irregularity  in 
examination  of  loitnesses  by  Sessions  Jtidge. — 
Where,  on  the  suggestion  of  the  attorney  for  the 
prisoner  for  the  purpose  of  expediting  the  trial, 
that  the  depositions  of  certain  witnesses  for  the 
prosecution,  given  before  the  committing 
Magistrate,  should  be  read,  and  that  he  should 
be  permitted  to  cross-examine,  and  the  Judge, 
on  the  Government  Prosecutor  consenting  to 
the  procedure,  adopted  it  in  those  cases 
when,  on  each  witness  being  called,  there  was 
nothing  to  render  the  procedure  inadmissible, 
held,  that  the  procedure  adopted  was  contrary 
to  the  Code,  but  that  the  prisoner  was  not  pre- 
judiced by  it,  inasmuch  as  the  course  was 
suggested  by  prisoner's  attorney,  SUBBA  v, 
Queen-Empress,  9  M.  83  =  2  Weir  356.  [R., 
8  Bom.  L.R.  538.] 

(2798)— Ss.  286  and  289  —  Examination  of 
prosecution  witnesses  at  a  Sessions  trial — Valid- 
ity of  questioning  them  as  to  the  truth  cf  their 
depositions  before  the  committing  Magistrate. — 
It  is  extremely  objectionable,  in  a  Sessions  trial, 
to  read  to  the  prosecution  witnesses  their  deposi- 
tions before  the  committing  Magistrate  and  to 
ask  if  what  was  there  recorded  was  not  true. 
In  re  DUGANNA,  2  Weir  360. 

(2799)— Ss.  286,  292,293— See  REPLY,  RIGHT 
OP,  14  A.  212  =  A.W.N.  1892,    63. 

S.  287  (  =  1882,  8.  287;  1872,  B.  248  ;  1861, 

3.  366. 

See  ACCUSED  PERSON. 

See  Examination  of  accused. 
(2800)— S.   287    (  =  s.   366  of   1861)— Proper 
procedure. — The   proper  form    to  be  observed 
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under  s,  366  is  to  read  the  examination  of  the 
accused  person  as  part  of  the  case  of  the  prosecu- 
tion, before  the  case  for  the  defence  is  entered 
upon,  and  to  mark  the  same  accordingly,  and 
to  make  a  note  thereof  in  the  record  of  the 
trial.  High  Court  Proceedings,  31st 
March,  1869,  No.  623,  2  Weir  361. 

(2801)  — S.  287— See  GRAVE  AND  SUDDEN 
PROVOCATION,  L.B.R.  1893-1900,  207. 

(2802)— S.  287— See  Nos.  36, 1739,  supra  and 
No.  3118,  infra. 

(2803)— Ss.  287.  288,  350  and  436—  "  Order 
Tiim  to  be  committed  " — "  Committing  Magis- 
trate " — Meaning  of  the  expressions. — The  words 
"  Order  him  to  be  committed  "  in  s.  433  of  the 
Code  do  not  mean  more  than  "  pass  an  order 
for  his  committal"  and  enable  the  District 
Magistrate  himself  to  make  a  committal,  or  to 
direct  a  subordinate  Magistrate  to  make  a 
committal.  The  phrase  "committing  Magis- 
trate "  in  ss.  287  and  288  is  merely  a  compen- 
dious way  of  referring  to  the  Magistrate  or 
Magistrates,  who  held  the  preliminary  inquiry 
on  which  the  committal  was  made.  8.  350  of 
the  Code  enables  a  commitment  to  be  made  by 
a  Magistrate,  who  succeeds  to  the  jurisdiction 
of  another  Magistrate,  on  evidence  recorded  by 
that  Magistrate.  In  such  a  case,  the  Magistrate 
actually  making  the  order  of  commitment  need 
not  have  himself  recorded  any  of  the  evidence 
or  the  statement  of  the  accused.  SESSIONS 
Judge,  Mangalore  v.  malinga  alias 
SOMAPPA  GONDA,  3  M.L.T.  25  =  7  Cp  L.J.  29 
=  31  M.  40. 

(2804)— Ss.  287,  289,  342  (  =  Crim.  Pro.  Code, 
1882,  ss.  287,  289,  M2)— Trial  before  Court  of 
Sessions — Acquittal  without  taking  whole  evi- 
dence tendered  by  prosecution— Re-trial. — In  a 
dacoity  case,  the  Sessions  Judge  after  taking 
part  of  the  evidence  for  the  prosecution,  and 
considering  that  the  ciJence  against  the  accused 
persons,  whom  he  did  not  examine,  was  not 
proved,  refused  to  take  further  evidence,  and 
after  recording  the  opinions  of  the  assessors, 
acquitted  the  accused.  Held,  that  the  rules 
of  procedure  laid  down  in  ss.  287,  289  and  342 
of  the  Code  of  Criminal  Procedure  must  be 
followed  ;  and  that,  under  the  circumstances, 
the  order  of  acquittal  must  be  quashed,  and 
the  accused  re-tned  according  to  law.  QUEEN- 
V.  BHUP  SINGH,   1  O.C.  85. 

(2S05)— Ss.  287.  342— See  CONFESSION- 
CONFESSIONS  TO  Magistrates— Admissibi- 
lity. 4  L.B.R.  244  =  8  Cr.  L.J.  62  =  14  Bur. 
L.R.  233. 

S.  288  (  =  1882,  s.  288;  1872,  s.  249). 

See  Accused  Person. 

See  Confession. 

See  Examination  of  Accused. 

(2806)— S.  288  {  =  Crim.  Pro.  Code,  1872, 
s.  2^9)  — Scope  of. — S.  249  is  intended  to  provide 
for  the  contingency  that  may  arise,  when  a 
witness,  who  is  produced  before  the  Court  of 
Sessions,  holds  back  information  and  evidence, 
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and  tells  a  diSerent  story  to  that  which  he  gave 
in  the  preliminary  enquiry  before  the  Magistrate. 
Empress  of  India  v.  Mulu,  2  A.  646. 

(2807)— S.  288,  Scope  of.—S.  288.  Crim.  Pro. 
Code,  does  not  extend  to  Courts  of  Magistrates 
nor  to  depositions  noo  taken  in  the  presence  of 
the  accused  ;  it  is  a  section  requiring  very  careful 
use  by  Courts  of  Sessions,  and  its  real  scope  is 
explained  in  11  B.H.C.  281.  Such  statements 
may  be  recorded  after  cross-examination  upon 
them  of  the  witnesses  who  made  them,  which 
would  reveal  discrepancies,  or  used  under 
8. 145,  Evidence  Act.  as  a  basis  of  cross-examina- 
tion- Queen  Empress  v.  Ramdin,  Rat.  Un. 
Cr.  C.  728  =  Cr.  Rg.  36  of  1894. 

(2808)— S.  288— Scope  and  effect  of.—S.  288 
appears  to  contemplate  that  a  witness  shall  be 
first  examined,  and  that,  after  that,  his  evidence 
before  the  committing  Magistrate  may  be 
treated  as  evidence.  It  cannot  be  said  that  the 
mere  examination  of  the  witness  as  to  his 
making  the  deposition  before  the  Magistrate  is 
an  "  examination "  within  the  meaning  of 
s.  288.  The  section  provides  for  the  exercise  by 
the  Sessions  Judge  of  a  discretion  whether  he 
will  treat  the  evidence  of  a  witness  before  the 
Magistrate  as  evidence  in  the  case.  The  section 
does  not  authorise  a  Judge  to  admit  the  evidence 
before  the  Magistrate  of  all  the  witnesses  or  a 
number  of  them  together,  thereby  causing  a 
complete  change  of  the  course  and  practice 
of  law  especially  laid  down  in  s.  286.  SUBBA 
V.  Queen-Empress.  9  M.  83  =  2  Weir  356. 
[R.,  8  Bern.  L.R.   538.] 

(2809)— S.  288  —  Scope  of.—B.  288  of  the 
Code  does  not  limit  the  production  of  the  evi- 
dence given  before  the  committing  Magistrate 
only  for  the  purpose  of  contradicting  the 
witness  at  the  Sessions  trial.  It  also  enables 
the  Court  to  read  tbe  previous  evidence  as 
substantive  evidence  in  the  case,  at  the  trial, 
where,  for  the  purposes  of  justice,  the  adoption 
of  such  a  course  is  found  necessary  by  the 
Judge.  Queen  Empress  v.  Doraisamy 
AIYAR.  24  M.  414  =  2  Weir  377. 

(2810)  — S.  288— Sco2?e  o/.— There  is  nothing 
in  the  Code  which  prescribes  the  value, or 
weight  to  be  attached  to  the  evidence  admitted 
under  s.  288,  Crim.  Pro.  Code,  1882.  This  is  a 
matter  entirely  beyond  the  scope  of  the  section, 
as  it  is  also  of  the  Evidence  Act,  and  is  a  ques- 
tion in  the  particular  case  for  the  jury  or  for 
the  assessors,  subject  to  the  direction  of  the 
Judge  in  summing  up,  or  for  the  Judge  in  cases 
where  he  is  the  judge  of  fact.  UMAR  v.  EM- 
PRESS, 51  P.R.  1887,  Cr.  [R.,  14  P.R.  1894, 
3  P.R.  1904,  Cr.] 

(2811) — S.  288 — Evidence  taken  before  com- 
mitting Magistrate,  case  to  be  made  of. — S.  288 
was  never  intended  to  be  used  so  as  to  enable  a 
Court  trying  a  case  to  take  a  witness's  deposi- 
tion bodily  from  the  Magistrate's  record,  and 
treat  it  as  evidence  before  itself.  A  Court  of 
Sessions  may  admit  in  evidence  the  statements 
made    by    witnesses    before    the    committing 
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Magistrate,  when  such  evidence  i3  to  a  certain 
extent  corroborated  by  independent  testimony 
before  itself.  If  there  is  no  such  corroborative 
evidence,  it  is  not  proper  to  base  a  conviction 
solely  upon  such  evidence.  QuEEN-EMPBESa 
V.  JEOCHI,  21  A.  111  =  A.W.H.  1898,  196. 
(12  B.L.R.  App.  15.  12  M.  123,  7  A.  862, 
B.)  [B.,  28  A.  863  =  3  A.L.J.  852  =  A.W.N. 
1906,  187=4  Cr.  L.J.  61.] 

(2812)— S.  288  —  Evidence  by  approver  — 
Statements  of  witnesses  before  coimnitting  Magis- 
trate— Adfmssibility  before  the  Sessions  Court 
—  Use  to  be  made  of  such  statements. — Where  a 
person,  who,  accepting  a  pardon  tendered  to 
him,  made  a  statement  as  a  witness  before  the 
committing  Magistrate,  but  subsequently  at 
the  Court  of  Sessions  repudiated  such  state- 
ment, held,  that  the  statement  of  the  approver 
before  the  committing  Magistrate  was  admissi- 
ble in  evidence  in  the  Sessions  Court.  QUEEN- 
EMPRESS  v.  SONEJU,  21  A.  17S  =  A.W.N. 
1899,  14.   [B.,  2  L.B.K.  214  =  1  Cr.  L.J.  483.] 

(2813) — S.  288— Statements  before  commit- 
ting Magistrate,  subsequently  repuaiated — Their 
value  at  Sessions  trial. — Statements  made  by 
witnesses  before  a  committing  Magistrate  and 
subsequently  repudiated  by  them  are  admissi- 
ble in  the  Sessions  Court,  merely  for  the  purpose 
of  contradicting  the  witnesses.  But  the  sub 
stance  of  such  repudiated  statements  should  not 
be  used  by  the  prosecution  as  substantial 
evidence  of  "the  allegations.  QUEEN -EMPRESS 
V.  NIRMAD  Das,  22  A.  44!3  =  A.W.N.  1900, 
169.  (15  B.  66,  i^.)  [H., -28  A.  863  =  3  A.L.J.  852 
=  A.W.N.  1907,  187  =  4  Cr.  L.J,  61,  1  Cr.  L. 
J.  433  =  2  L.B.R.  214.] 

(2814)  — S.  288  —  Statement  against  accused 
withdraion  in  Sessions  Court,  value  of. — In  a 
capital  case,  certain  witnesses,  who  had  stated 
before  the  committing  Magistrate  that  -  they 
had  seen  the  accused  striking  the  deceased- 
withdrew  their  statements  before  the  Court 
of  Sessions  aud  gave  evidence  exculpating  the 
accused.  The  Sessions  Judge  considering  the 
evidence  given  before  him  by  these  witnesses 
to  be  untrue,  and  acting  under  s.  288  of  the 
Code  of  Criminal  Procedure,  admitted  in 
evidence  the  statements  of  these  witnesses 
made  before  the  committing  Magistrate.  Held, 
that  such  statements  were  rightly  admitted 
and,  when  admitted,  were  on  the  same  footing 
as  the  other  evidence  on  the  record.  EMPEROR 
V.  DWARKA  KURMI,  A.W.N.  1906,  187  =  4  Cr. 
L.J.  61  =  3  A.L.J,  832  =  28  A.  683.  (7  A.  862, 
21  A.  Ill,  A.W.N.  1888,  356,   22  A.  445,  B.) 

(2815) — S.  288 — Betracted  statement,  value 
of. — Although  s.  288,  Crim.  Pro  Code,  allows 
the  evidence  of  a  witness  taken  before  a  com- 
mitting Magistrate  to  be  treated  as  evidence 
in  the  case  in  the  Sessions  Court,  yet,  when 
the  evidence  has  been  retracted  iu  the  latter 
Court,  it  would  be  very  unsafe  to  act  upon  it, 
unless  it  is  clearly  found  to  be  true  by  some  in- 
dependent evidence.  QueeN-EMPBESS  v. 
Mallaya  Sanmukhaya,  Rat,  Un.  Cr.  C.  966 
=  Cr.  Rg.  20  of  1898. 
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(2816)— S.  288— Statement  in  lower  Court 
repudiated  m  Sessions  Court,  not  good  evidence. 
—  A  Sessions  Judge  does  not  show  a  proper 
discretion  in  allowing  a  statement  before  a 
committing  Magistrate  by  a  witness  to  be  used 
as  evidence  under  s.  288,  when  the  wdnoes 
repudiates  it  at  the  Sessions  and  attributes  it  to 
improper  influence  in  the  course  of  ihe  investi- 
gation, and  when  the  circumstances  are  such 
that  the  Judge  could  not  rely  on  it.  KlNG- 
EMPEROR  v.  BHUT  Nath  GHOSE,  7  C.W.N. 
346. 

(2817)— S.  288  —  Statement  repudiated  in 
Sessions  Ccurt,  value  of. — Under  s.  288,  Crim. 
Pro.  Code,  a  Court  is  authorised  to  take  a 
particular  statement  made  by  a  witness  before 
the  committing  Magistrate  as  the  true  state- 
ment, notwithstanding  that  it  was  denied  or  a 
siatemefat  inconsistent  therewith  was  made  by 
the  witness  before  the  Court  itself,  if  the  Ccurt 
could  see,  from  the  evidence  of  the  same  witness 
before  itself,  or  of  other  witnesses  before  itself, 
that  the  original  statement  was  worthy  of  belief, 
and  should  not  entirely  ignore  the  evidence  of 
the  witnesses  before  it,  and  have  recourse  to  the 
evidence  of  the  same  persons  before  the  com- 
mitting Magistrate.  (12  B.L.R.  App.  15,  F.). 
A  Court  intending  to  use  the  evidence  of  a 
witness  before  the  ccrnmitting  Magistrate  is 
bound  to  put  to  the  witnesses  whom  it  proposes 
to  contradict  by  their  statements  made  before 
it,  the  whole  or  such  portions  of  their  deposi- 
tions as  it  intends  to  rely  upon  in  his  decision. 
Queen-Empress  v.  ahbaran  Singh,  S,  C. 
229,  Oudli.     (7  A.  862,  F.) 

(2818)— S.  288  (  =  s.  288  of  the  Code  of  1882). 
— Where  a  statement  made  by  a  witness  in  the 
enquiry  before  a  Magistrate  previous  to  commit- 
ment was  used  as  evidence  sigainst  the  accused, 
notwithstanding  that  the  witness  was  subse- 
quently convicted  along  with  the  accused  for 
the  same  offence,  held,  that  s.  288,  Crim.  Pro. 
Code,  1882,  did  not  authorise  such  a  procedure. 
SAIB  DyaL  v.  EMPRESS,  23  P.R.  1883,  Cr. 

(2819)— S.  288  (  =  Crim.  Pro.  Code,  1882, 
s.  188)— Evidence  before  committing  Magistrate, 
weight  of,  in  Sessions  Court — Conviction  on 
such  evidence,  if  justifiable. — Though  s.  283  of 
the  Crim.  Pro.  Code  allows  evidence  taken 
before  the  committing  Magistrate  to  be  treated 
as  evidence  at  the  trial  in  the  Sessions  Court,  a. 
conviction  based  on  such  evidence  alone,  especi- 
ally when  the  witnesses  give  completely  different 
versions  in  the  Sessions  Cour.t  would  'not  be 
justified.  Queen-Empress  v.  Subraya,  Rat. 
Un.  Cr.  C.  894  =  Cr.  Rg.  8  of  1897.  (21  W.R- 
Cr.  49,  12  M.  123,  7  A.  862,  B.). 

(2820)— S.  288  {  =  Crim.  Pro.  Code,  1882, 
s.  288) — Deposition  before  Magistrate  used  in 
Sessions  trial — Procedure — Witness  in  the  Court 
beloia,  cross-examined  in  Sessions  Court  — 
Accused's  right  to  put  m  previous  deposition. — 
When  a  Sessions  Judge  admits  the  deposition 
of  a  witness  taken  before  the  committing 
Magistrate  as  evidence  i.n  the  trial  before  his 
Court,  under  s.  288,  Crim.  Fro.  Code,  he  should, 
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in  his  proceedings,  distinctly  note  that  he  has 
done  so  and  give  the  deposition  a  number  in 
his  proceedings  and  translate  it,  or  the  material 
portions  of  it,  in  his  English  minute  of  the 
proceedings.  When  a  counsel  or  pleader  cross- 
examines  a  witness,  with  reference  to  a  previous 
deposition,  the  parts  thereof  to  which  the 
cross-examination  is  directed  should  be  set  out 
in  the  Judge's  minute  of  the  proceedings.  The 
deposition  itself  need  not,  in  such  a  case,  be 
made  a  portion  of  the  evidence  in  the  Sessions 
Court,  unless  the  Government  Pleader  desires 
that  it  should  be  so  recorded  or  the  Sessions 
Judge  adopts  it  under  s.  288,  Crim.  Pro.  Code. 
The  pleader  or  counsel  for  the  defence  of  the 
accused  may  introduce,  as  part  of  his  own 
evidence,  a  previous  deposition  made  by  a 
witness,  and  in  this  case,  the  depositions  must 
be  numbered  and  translated  in  the  minute  of 
the  proceedings.  The  prosecuting  counsel  or 
pleader  has  a  right  in  such  a  case  to  question 
the  witness  as  to  apparent  contradictions  and 
discrepancies  between  the  two  statements, 
Queen-Empress  v.  Govardhan;  Queen- 
Empress  V.  DULLABHDAS;  QUEEN-EMPBESS 
V.  Bhagwan,  Rat.  Un.  Cr.  Cas.  343  =  Or.  Reg. 
Zi  &  35  of  1887. 

(2821)— S.  288  —  Withdrawal  in  Sfssions 
Court  of  statement  made  by  witnesses  before  the 
committtng  Magistrate — Conviction —  Legality. 
— It  is  unsafe  to  convict  a  person  on  the  state- 
ments made  by  witnesses  before  the  committing 
Magistrate,  when  such  statements  are  with- 
drawn before  the  Sessions  Court,  and  there 
are  no  independent  circumstances  from  which 
it  may  be  inferred  that  the  subsequent  state- 
ments were  false  and  the  original  statements 
were  true.  In  re  NUKALA  SUBBAIYA,  2  Weir, 
374. 

(2822)— S.  288—  Statement  withdrawn  in 
Sessions  Court. —  The  only  direct  evidence 
against  an  accused  person  was  the  deposition 
given  by  a  witness  before  the  committing 
Magistrate,  but  the  truth  of  which  was  totally 
denied  by  the  witness  when  exanained  at  the 
Sessions.  But  the  deposition  of  that  witness 
before  the  committing  Magistrate  was  to  a 
certain  extent  corroborated  by  the  evidence  of 
another  witneps.  Held,  that  the  conviction  of 
the  accused  based  upon  the  evidence  before  the 
committing  Magistrate,  which  was  subsequently 
withdrawn  at  the  Sessions  trial,  was  not 
improper.  In  re  VellaYA  Tevan,  2  Weir.  375. 

(2823)— S.  288  (  =  Crim.  Pro.  Code,  1882, 
s.  288) — Transfer  of  deposition  to  Sessions  re- 
cord.—A  Sessions  Judge  should  not  arbitrarily 
transfer  the  deposition  of  a  witness  to  the  record 
of  his  own  Court,  before  he  has  examined  him 
and  before  he  has  satisfied  himself  as  to  the 
necessity     for     the    transfer.        EMPRESS    v. 

TULARAM  Brahmin,  9  C  P.L  R.  Cr.24. 

(2824)— S.  288— Statements  before  committing 
Magistrate,  retracted  at  Sessions  trial — Corro- 
boration.—  A  statement  made  to  a  committing 
Magistrate,  even  though  subsequently  retracted 
and  repudiated,  may  be  used  by  the  prosecution 
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as  substantial  evidence  of  the  allegations  mada 
in  it.  If  the  uncorroborated  evidence  of  an 
accomplice,  even  when  unretracted,  requires 
corroboration,  it  must  still  more  require  corro- 
boration when  retracted.  8HWB  HNIT  v.  KlNG- 
EMPEROR,  2  L.B.R.  214.  (21  A.  175,  22  A.  445, 
R.) 

(2825)— .9.  288  {=Crim.  Pro.  Code,  1872, 
s.  249) — Admissibility  of  evidence  of  accomplice 
given  at  enquiry. — The  accused  in  this  case 
was  ofiered  and  accepted  a  pardon  and  was 
examined  as  a  witness  by  the  committing 
Magistrate.  Before  the  Court  of  Session,  be 
retracted  the  statement  made  by  him  before  the 
Magistrate,  asserting  that  he  had  been  intimi- 
dated into  making  it  by  the  Police  and  that  he 
knew  nothing  about  the  case.  The  pardon  was 
accordingly  withdrawn  and  his  commitment 
was  ordered.  His  evidence  before  the  commit- 
ting Magistrate  was  used  and  acted  upon  by  the 
Court  of  Session.  Held  that,  even  if  s.  249  had 
any  applicability  to  the  case  which  was  very 
doubtful,  it  would  have  been  wiser  to  discard 
that  statement-  The  case  was  not  one  of  a 
witness  giving  evidence  inconsistent  with,  or 
contrary  to,  a  former  statement  or  statements 
made  to  the  committing  Magistrate.  On  the 
contrary,  the  accused  admitted  bis  deposition, 
but  declared  that  it  was  brought  about  by  the 
coercion  of  the  Police.  At  any  rate,  the  proper 
course  would  have  been  to  call  his  attention  to 
the  various  passages  of  his  deposition  s^rlatim 
before  using  it  to  contradict  him.  EMPRESS  v. 
Nazzara,  A.W.N.  1881,  74. 

(2826)— S.  268  (=Crim.  Pro.  Code,  1872. 
s.  249) — Former  deposition  of  witness — Evidence 
Act,  s.  80. — The  confession  of  a  person  in  the 
shape  of  a  former  deposition  can  be  used  as 
evidence  against  him  only  if  it  was  duly  taken 
by  the  committing  officer  in  the  presence  of 
that  person.  QUEEN  v.  NUSSURIDDEEN,  21 
W.R.  Cr.  5. 

(2827)— S.  288  {  =  Crim.  Pro.  Cede.,  1872, 
s.  249) — Depositions  taken  before  Magistrate- — 
Sessions  Court  cannot  base  its  decision  on  the 
depositions  taken  by  the  Magistrate  without  a 
fresh  examination  of  the  witnesses,  QUEEN  v. 
Majohur  ROY,  24  W.R.  Cr.  11. 

(2828)— S.  288  {  =  Crim.  Pro  Code,  1872, 
s-  2i9) —  Witnesses  before  committing  Magistrate. 
—  On  the  trial  of  a  prisoner  for  the  murder 
of  his  wife  and  child,  the  witnesses  for  the  pro- 
secution gave  evidence  contradicting  that  given 
by  them  before  the  committing  Magistrate ; 
and  the  Sessions  Judge,  purporting  to  act  under 
s.  249,  Act  X  of  1872,  discarded  the  evidence 
taken  before  himself,  and  based  his  decision  on 
the  evidence  given  before  the  Magistrate,  and 
on  this  evidence  convicted  the  prisoner  and 
sentenced  him  to  death.  On  appeal  by  the 
prisoner,  held  that  s.  249  did  not  warrant  such 
a  course  of  procedure,  that  section  merely 
authorized  the  Court  to  fake  a  particular  state- 
ment, made  by  a  witness  before  the  Magistrate 
as  the  true  statement,  notwithstanding  that  it 
was  denied,  or  a   statement  inconsistent   with 
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it  made  by  the  witness  before  the  Judge,  only 
if  the  Judge  should  see  that  the  original  state- 
ment was  worthy  of  belief,  and  did  not  mean 
that  the  Court  should  discard  wholly  the  testi- 
mony of  witnesses  before  it  and  have  recourse 
to  the  teBtimony  of  the  same  persons  given 
before  another  officer.  QUEEN  v.  AMANULLAH, 
21  W.R.  Cr.  49  =  12  B  L.R.  Ap.  IS. 

(2829) — S,  288 — Accomplice-- Statement  made 
bejore  Magistrate — Statement  retracted  before  the 
Sessions  Court— Evidence — Value — Identifica- 
tion evidence — Weight  to  be  given  to  testimony  of 
witness, — In  judging  the  admissibility  and 
credibility  of  evidence  given  by  an  accomplice, 
the  proper  rule  to  be  followed  is  that  the  state- 
ment given  by  him  before  the  Magistrate, 
though  retracted  in  the  Sessions  Court,  can  be 
treated  as  substantial  evidence,  on  the  same 
footing  as  any  other  evidence,  on  record.  (28 
A.  683,  R.)  Its  reliability,  however,  is  no 
doubt  injuriously,  affected  by  the  fact  of  its 
being  retracted  before  the  Sessions  Court  and 
the  fact  of  the  deponent  being  a  self-confessed 
accomplice  who  had  received  a  pardon,  but  it 
does  not  follow  thai  it  is  not  entitled  to  any 
weight  or  credibility  at  all.  In  the  case  of 
daooity,  the  weight  to  be  given  to  a  particular 
witness's  identification  of  any  of  the  accused 
depends  more  upon  the  opportunities  he  had  of 
being  in  a  position  to  iOeutify  him  and  his 
general  credibility  than  on  any  evidence  that 
he  actually  picked  out  the  accused  from  a 
number  of  othf.r  men,  though  of  course  this 
must  also  be  taken  into  consideration  and  may 
entitle  his  identification  to  more  credence  on 
that  account.  PUNHU  v.  GROWN,  8  S.L.R. 
203  =  16  Cr.  L  J.  233  =  27  Ind.  Caa.  905. 

(2830)— S.  288  —  Confession  —  Eet)  acted  - 
Transfer — Identification  of  dead  body  based  on 
articles  of  clothing— Transfer  of  statements 
under  s.  2S8 — Their  value. — A  confession  made 
by  an  accused  before  the  committing  Migistrate 
which  he  retracts  both  before  and  after  commit- 
ment is  of  no  value  as  a  piece  of  evidence 
against  him.  A  conviction  cannot  be  based 
upon  statements  of  witnesses  transferred  to  the 
record  of  the  Sessions  Court  under  s.  288,  Crim. 
Pro.  Code,  when  they  came  forward  after  the 
accused  confessed  and  gave  only  circumstantial 
evidence  insufficient  to  connect  the  accused 
with  commission  of  the  crime.  It  is  not 
safe  to  rely  upon  the  articles  of  clothing  when 
the  body  itself  is  not  identifiable  on  account  of 
advanced  decomposition.  Ghanwara  v. 
Crown,  15  P. W.R.  1915,  Cr. 

(2831)— 8.  288— See  ACCOMPLICE— ACCOM- 
PLICE EVIDENCE— NECESSITY  FOR  Corro- 
boration, 3  P,R.  1904,  Cr. 

(2832)— S.  288-See  APPROVER,  7  C.L.R. 
66,  13  C.L.R.  326. 

(2833)— S.  288— See  Evidence-General, 
23  C.  361,  L.B.R.  1893—1900,  280,  A.W-N. 
1886,  256,  11  B.H.C.  281. 

(2834) -S.  288— Testimony  of  witnesses  be- 
fore   committing    Magistrate,    value     of — See 
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Search  List,  1912  MW.N.  125  =  11  M.L.T* 
93  =  22  M, L.J.  270  =  14  Ind.  Caa.  418=  13  Cr. 
L.J.  226  =  36  M.  159. 

(2835)— 8.  288— See  SESSIONS  TRIAL.  31  0, 
142,  P.B. 

(2836)— 8.  288— See  WITNESS  —  MISCEL- 
LANEOUS Cases,  7  A.  862. 

(2837)— S.  288— See  Nos.  1467.  1513,  1739, 
1740,  2797,  2803, supra,  Nos.  2888,  3066,  infra. 

(2838)— Ss.  288  and  289  {  =  Crim.  Pro.  Code, 
1882,  ss.  288,  289) — Cross-examination  of  prose- 
cution witnesses,  postponement  of— Legality. — 
There  is  no  provision  of  law  which  authorises, 
at  a  Sessions  trial,  the  Judge  to  allow  the  wit- 
nesses for  the  prosecution  to  be  examined  one 
day  and  to  permit  the  cross-examination  of 
these  witnesses  to  be  reserved  to  a  subsequent 
date.  In  re  GOTHURl  Venkatappa,  2  Weir 
381. 

(2339)— Ss.  288,  292— See  REPLY,  RIGHT 
OF,  31C.  1050  =  8  C.W.N.  528  =  1  Cr.  L.J.  451. 

(2840)— Ss.  288,  342  (  =  Cri7«.  Pro.  Code, 
1882,  ss.  288,  34:2)— Right  of  accused  to  cross- 
examine  witnesses  before  the  commitment  and  to 
communicate  with  pleader.  —  Where  a  Dis- 
trict Magistrate  did  not  allow  a  prisoner  to 
communicate  with  his  pleader  so  as  to  properly 
instruct  him  as  to  his  defence  and  refused  to 
allow  any  cross-examination  of  prosecution 
witnesses  during  the  judicial  enquiry  in  hia 
Court  before  commitment,  held,  that  that  Ma- 
gistrate had  acted  arbitrarily  and  improperly. 
Held,  also,  that  such  depositions  could  not  be 
treated  as  evidence  at  the  Sessions  trial  of  the 
accused  under  s.  288  of  the  Code,  inasmuch  as 
the  mere  fact  that  the  accused  was  merely 
present  would  not  make  the  depositions  "  duly 
taken  "  in  his  presence,  if  the  accused  was 
not  allowed  an  opportunity  to  cross  examine 
such  witnesses.  [R.,  3  P.R.  1904,  Cr.]  The 
express  provision  made  in  the  Crim.  Pro. 
Code  of  1872  allowing  crots-examination  by 
the  accused  during  an  enquiry  previous  to 
commitment  and  its  omission  in  the  Code  of 
1882  must  not  be  taken  to  show  an  intention 
on  the  part  of  the  Legislature  to  deprive  the 
accused  of  such  right,  seeing  that  the  Evidence 
Act  provides  lor  cross-examination  as  part  of 
the  record  of  evidence  taken  in  a  judicial 
enquiry.  The  omission  may  be  explained  by 
taking  that  the  Legislature  thought  the  pro- 
vision to  be  redundant,  inasmuch  as  the  Evi- 
dence Act  provides  for  it.  Further,  if  the  law 
allows  (s.  342)  a  Magistrate  to  examine  an 
accused  in  the  course  of  an  enquiry  or  trial  so 
as  to  explain  any  circumstances  appearing  in 
evidence  before  him  before  a  charge  has  been 
drawn,  surely  he  has  a  right  by  cross-examina- 
tion to  show  that  those  circumstances  have 
been  improperly  made  to  appear  in  the  evi- 
dence given.  Queen-Empress  v.  Sagal> 
Samba  SAJAO,  21  C.  642.  [£).,  36  C.  48=12  C. 
W.N.  1014  =  8  Cr.  L.J.  221  =  1  Ind.   Cas.  469.] 

(2841)— Ss.  28=?,  364.  53B— Evidence  Act,  s.  91 
— Confession — Oral  evidence    not  admissible — 
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Voluntary  confessions  without  pressure — State- 
ment of  zvitness  in  the  absence  of  accused  not 
admissible — Tahsildar,  ivhether  police  officer. — 
The  confession  of  an  accused  person  made  to  a 
Magistrate  holding  an  enquiry  is  a  matter 
required  by  law  to  be  reduced  to  the  form  of  a 
document  within  the  meaning  of  s.  91  of  the 
Evidence  Act,  and  no  evidence  can  be  given 
of  the  terms  of  such  a  confession  except  the 
record,  if  any,  made  under  s.  364,  Code  of 
Criminal  Procedure.  S.  533,  Grim.  Pro.  Code, 
has  no  application  to  a  case  where  no  record 
whatever  has  been  made  of  a  confession.  A 
confession,  in  order  to  be  admissible  in  evi- 
dence, must  be  made  voluntarily  and  without 
pressure.  Where  a  Tahsildar,  having  powers 
of  a  Magistrate  of  3rd  class  and  being  invested 
by  the  Local  Government  with  power  to  take 
cognizance  of  offences,  upon  complaint  or  police 
report,  was  conducting  an  enquiry  on  com- 
plaint received,  held  that  he  must  be  deemed 
to  have  been  doing  so  as  a  Magistrate  and  not 
as  police  officer.  A  statement  made  by  a  wit- 
ness in  the  absence  of  the  accused  was  not 
admissible  in  evidence  under  s.  288,  Crim.  Pro. 
Code.  King-Emperor  v.  Gulabu.  11  A.L.J. 
286  =  14  Cr.L  J.  211  =  i9  Ind.  Cas  307  =  35  A. 
260. 

(2842)— Ss.  288,  423  (2)  [  =  Crim.  Pro.  Code, 
1882,  ss.  283,  i23)— Retracted  confession— Cor - 
roboration — Charge  to  jury — Omission  to  point 
out  the  nature  of  confessioji — Effect.— A  retracted 
confession  must  be  supported  by  independent 
reliable  evidence  corroborating  it  in  material 
particulars.  An  omission  to  point  out  this  to 
the  jury  amounts  to  misdirection.  In  re 
80KKAN,  2  Weir  509. 

(2843)— Cnm.  Pro.  Code,  1882,  ss.  288, 
423  (2)  —  Retracted  confession— Charge  to  the 
jury, — Held,  thai  the  Judge  had  misdirected 
the  jury  in  omitting  to  tell  them  that  it  was 
necessary  that  a  retracted  confession  should  he 
corroborated,  and  that  such  corroboration 
should  not  consist  only  of  depositions  given 
before  the  Magistrate  and  proved  under  s.  288 
of  the  Crim.  Pro.  Code.  In  re  KARRETI 
VenkatasAxMI,  2  Weir  509. 

S.  289  (  =  1882,  a.  289;  1872.  s.251,  Faraa 

1  and  2  ;  1861,  s.  372). 

See  Eeply,  Right  of. 

(2844)-S.  289  {--Crim.  Pro.  Code,  1882, 
s.  289) — Scope  o/.— Where  the  Court  considers 
there  is  no  evidence  to  lay  before  the  assessors, 
the  usual  procedure  is  for  the  Court  itself  to 
record  a  finding,  under  s.  289.  to  that  effect. 
But  this  section  applies  only  where  there  is  no 
evidence  and  would  not  cover  a  case  where  the 
Court  considers  that  the  charge  was  in  itself 
improper.  DWARKA  LAL  v.  MAHADEO  RaI, 
12  A.  551  =  A.W.N.  1890,  178. 

(2845)—$.  289— Scope  of— "  No  evidence  " 
meaning  of. — The  words  "  no  evidence"  in 
8.  289,  Crim.  Pro.  Code,  must  not  be  read  as 
meaning    "  no     satisfactory,    trustworthy,    or 
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conclusive  evidence."  If  there  is  evidence  on 
which  the  jury  can  judge  and  not  merely  con- 
jecture, the  trial  must  go  on  to  its  close  ;  in 
trials  by  jury,  the  jury,  and,  in  other  trials, 
the  Judge,  after  corsidering  the  opinion  of  the 
assessors,  have  to  find  on  the  facts.  QUEEN- 
Empress  v.  Vajiram,  16  B.  Hi.  [R.,  19  B. 
749,  9  C.P.L.R.  24,  Rat.  Un.  Cr.  772,  Rat.  Un. 
Cr.  C.  779.] 

(2846)— S.  289— Scope  of— "No  evidence"  mean- 
ivg  of. — It  is  only  in  a  case  in  which  there  is 
no  evidence  that  the  accused  committed  the 
offence  that  a  Court  can  acquit  under  s.  289. 
Where  there  was  direct  evidence  which,  if  belie- 
ved, would  establish  the  offence,  the  fact,  that 
the  Judge  did  not  himself  believe  the  evidence 
was  no  ground  for  withdrawing  it  from  the 
consideration  of  the  assessors  or    from  the  jury. 

Public  Prosecutor  v.  Nalli  Goundan, 
2  Weir  88;j. 

(2847)— S.  289  (  =  Crim,  Pro.  Code,  1882, 
s.  289,  para  3) — "No  evidence,"  meaning  of. — 
The  term  "no  evidence"  in  s.  289,  Crim.  Pro. 
Code,  implies  "no  legal  evidence,  or  proof"  and 
not  "no  evidence  worthy  of  belief."  Where,  in 
a  Sessions  trial  with  the  aid  of  assessors,  there 
was  evidence,  which,  if  true,  would  have  suffic- 
ed for  the  conviction  of  the  accused  of  the 
offence  charged  against  them,  and  the  Court, 
disbelieving  the  evidence,  recorded  a  finding  of 
not  guilty,  purporting  to  act  under  s.  289,  Crim. 
Pro.  Code,  held,  that  the  order  of  the  Sessions 
Judge  was  made  without  jurisdiction  and  was 
illegal.  JOGA  SINGH  v.  GANESH  SINGH,  S.C 
274,  Oudh.  (10  A.  414,  F.;  11  A.W.N.  93,  E.) 
{A^p-,  1  O.C.  8i]. 

(2848)— S.  289  (=  Crim.  Pro  Code,  Act  X  of 
1882,  s.  289) — "No  evidence" — Meaning— Dis- 
charge.—  The  words  "no  evidence,"  in  the  sense 
of  s.  289  of  the  Crim.  Pro.  Code,  imply  that  all 
the  evidence,  even  if  true,  would  not  constitute 
the  offence  charged.  An  order  of  discharge  is 
not  proper  if  there  was  evidence  which,  if  believ- 
ed, is  sufficient  to  constitute  the  offence. 
Empress  v.  Nanha,  A.W.N.  1888,  153. 

(2849)— S.  289—"  There  is  no  evidence"— 
Meaning  of  the  expression- Consulting  assessors — 
Irregularity. — The  words  "there  is  no  evidence" 
in  s.  289  should  not  be  extended  so  as  to  mean 
no  satisfactory,  trustworthy  or  conclusive  evi- 
dence. The  meaning  of  the  third  paragraph  of 
s.  289,  is  that  if  at  a  certain  stage  of  a  Sessions 
trial,  the  Court  is  satisfied  that  there  is  not 
upon  the  record  any  evidence,  which,  even  if  it 
were  perfectly  true,  would  amount  to  legal  proof 
of  the  offence  charged,  then,  the  Court  has 
power  without  consulting  the  assessors,  to 
record  a  finding  of  not  guilty.  But  the  Judge, 
acting  with  the  aid  of  assessors,  has  no  suob 
power,  because  only  he  considers  the  evidence 
unsatisfactory,  untrustworthy,  or  inconclusive. 
A  Court  acting  in  this  way  acts  without  juris- 
diction, and  its  order  in  discharging  the  accused 
is  illegal.  Even  if  it  be  taken  as  only  a  serious 
irregularity,  it  will  then  bo  necessary  to  sea 
whether,    under    s.    537,  the  irregularity  has 
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occasioned  a  failure  of  justice  or  not,  QUEEN- 
Empress  v.  munna  Lall,  10  A.  414  = 
A.W.N.  1888,  129  =  13  Ind.  Jur.  76.  (I  A.  610, 
R.)  [F.,  9  C.P.L.R.  24  ;  Appr.,  16  B.  414  ;  B., 
24  M.  523  =  2  Weir  346.] 

(2850)— S.  289  (=  Crim.  Pro.  Code.  1882. 
s.  289) — Duty  of  prosecution  to  produce  prose- 
cution wit7iesses — When  a  particular  loilness 
may  be  dispensed  with. — It  is  prima  facie  the 
duty  of  the  prosecution,  especially  when  it  is 
conducted  in  the  name  of  the  Crown,  to  call  all 
those  witnesses  who  prove  their  connection 
with  the  matter  under  inquiry  and  must  be 
able  to  give  important  information.  But,  if 
there  is  a  reasonable  belief  that,  if  culled,  any 
particular  witness  may  not  speak  the  truth,  it 
may  be  accepted  as  a  sufficient  reason  for  not 
calling  him.  In  re  Lala  alias  MAHOMED 
GHOUIi,  2  Weir  378. 

(2851) — S.  289 — Duty  of  prosecution  to  produce 
witnesses. — It  is  not  within  the  province  of 
the  Judge  to  dispense  with  the  evidence  of  any 
of  the  prosecution  witnesses,  and  if  the  Public 
Prosecutor  does  so,  he  commits  a  serious  error 
of  judgment.  The  whole  evidence  should  be 
put  before  the  Court,  and  the  Public  Prose- 
cutor is  at  least  bound  to  tender  the  witnesses 
for  cross-examination  before  the  Sessions  Court 
if  so  required.  In  re  Eruva  PERAYYa,  2 
Weir  379, 

(2852)— S.  289  {  =  Crim.  Pro.  Code,  1882, 
s.  289) — Finding  of  "  not  prov&n  " — Legality. — 
There  is  no  legal  warrant  for  a  finding  of  "  not 
proven."  In  such  cases,  the  Judge  should 
enter  a  judgment  of  acquittal  before  discharging 
the  prisoner.  In  re  KORADA  GUMMANNA,  2 
Weir  381. 

(2853) — S.  289 — Duty  of  Judge  to  summon  a 
necessary  witness,  not  sent  up  by  committing 
Magistrate. — Although  a  Sessions  Judge  has  a 
discretion  to  summon  a  necessary  witness  who 
has  not  been  sent  up,  it  is  not  for  him,  as  a 
general  rule,  to  supplement  a  defective  inquiry 
on   the    part    ot    the    Magistracy    and    Police. 

Public  Prosecutor  v.  Nalli  Goundan, 
2  Weir  382. 

(2854)— S.  289  (  =  Crim.  Pro.  Code,  1882, 
s.  289) — Accused^s  examination  at  Sessions  trial 
— Duty  of  Judge. — Where  an  accused  person, 
at  the  close  of  a  case  for  the  prosecution  in  a 
Sessions  trial,  makes  any  statement  in  his 
defence,  it  should  be  recorded  ;  if  he  does  not 
voluntarily  make  any  statement,  and  refuses  to 
answer  any  question  put  to  him  by  the  Court, 
this  fact  should  also  be  noted.  QUEEN- 
Empress  v.  Mussammat  Hardai,  S.C.  95, 
Oudh. 

(2855)— S.  289— See  ASSESSORS,  9  C.P.L.R. 
Ct.  24. 

(2856) — S.  289  (8) — In  the  absence  of  evidence 
on  prosecution  side  against  him,  accused  not 
to  be  convicted  on  evidence  adduced  in  defence 
by  co-accused.— kn  accused,  in  the  absence  of 
evidence  on  prosecution  side  against  him, 
should  not  be  convicted  on  the  evidence  given 
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against  him  by  the  witnesses  called  by  the 
co-accused  in  his  defence.  In  re  RAGHAVA 
Raju.  5  M.L.T.  75  =  2  Ind.  Gas.  525  =  10  Cr. 
L.J.  68. 

(2857)— S.  289— See  Nos.  1468,  2184,  2798, 
2804,  2838,  supra  and  No.  4391,  infra. 

{2858)—Ss.  289,  290  {  =  Crim.  Pro.  Code. 
1872,  s.  251) — Procedure — Absence  of  witnesses 
for  defeytce. — If  an  accused  person  has  not  his 
witnesses  present,  the  Judge  should,  if  ho  sees 
grounds  for  proceeding,  first  call  upon  him  to 
enter  upon  his  defence,  and  then  if  necessary  to 
postpone  the  case  to  give  time  to  the  accused  to 
present  his  witnesses.  QUEEN  v.  JUMIRUDDIN, 
23  W.R.  Cr.  58. 

(2859)— Ss.  289  and  292  {=Crim.  Pro,  Code, 
1882,  ss.  289,  292) — Cross- exajiiination  of  pro- 
secution witnesses — Documentary  evidence  put 
in  by  acctised — Prosecutor^ s  right  of  reply.— 
Where  the  accused  put  certain  documents  in 
the  hands  of  witnesses. for  the  prosecution,  and 
having  proved  them  by  cross-examination, 
tendered  them  in  evidence,  and  had  them 
marked  as  exhibits  on  his  behalf,  held,  that 
the  prosecutor  would  not  be  entitled  to  a  reply 
in  the  event  of  no  witnesses  for  the  defence 
being  called.  QueEN-EmpRESS  v.  GREES 
CHUNDER  BANERJEE,  10  C.  1024.     [Diss.,  14 

A.  212,  11  M.  339  =  2  Weir  381  ;  F.,  14  C.  245; 
B.,  17  0.  930.] 

(2860)— Ss.  289,  297,  423  (d)— Appellate 
Court's  power  to  interfere  with  a  verdict  of 
jury  —  See  CHARGE  TO  JURY— MISDIREC- 
TION, 23 C.  252. 

(2861)— Ss.  269  and  342— See  PENAL  CODE, 

B.  396,  1  O.C.  84. 

S.  290  (  =  1882,  8.  290;  1872,  s.  251,  para  3). 

(2862)  —  8.  290— See  No.  2858,  supra  and 
No.  4391,  infra. 

S.  291  (  =  1882.  s.  291 ;  1872,  s.  363 ;  1861. 

s.  375). 

(2863)— S.  291  (  =  s.  291  of  the  Code  of  1882) 
— Right  of  accused  to  examine  as  witness  any 
person  in  Court  and  use  as  evidence  any  docu- 
ment in  Court. — An  accused  person  is  entitled 
to  call  as  his  witness  any  person  who  is  in 
Court,  whether  he  has  summoned  him  or  not, 
and  also  he  may,  so  far  as  the  law  of  evidence 
permits  him  to  do  so,  make  use  of,  as  evidence, 
any  document  which  is  in  Court  at  the  trial; 
BiKAO  Khan  v.  Queen-Empress,  16  C.  610. 

(2864)— S.  291  (  =  Crim  Pro.  Code.  1882, 
s.  291) — Application  for  summons  of  witnesses 
before  conclusion  of  Sessions  trial — Duty  of  the 
Judge. — The  appellant  complained,  before  the 
trial  was  concluded,  that  some  of  his  witnesses 
had  not  been  served,  and  requested  an  adjourn- 
ment so  that  their  attendance  might  be  secured, 
which  was  however  refused.  The  appellant 
also  complained  that  no  opportunity  had  been 
afforded  him  of  cross-examining  the  witnesses 
for  the  prosecution  and  that  he  had  not  known 
at  what  time  it  was  competent  to  him  to  do  so. 
Held,  that  the  conviotion  should   be  set  aside, 
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and  tbe  trial  re-op*?Ded,  and  the  remaiDing 
wituesfes  already  named  by  the  appellant  be 
summoned  and  examined  and  that  he  should 
be  allowed  the  opportunity  of  cross-examining 
the  witnesses  for  the  prosecution.  In  re 
MUNIAMMAI;,  2  Weir  383. 

(2865)— 8.  '291— See  No.  2222,  supra. 

S.  292   (  =  1882,     8.   292;  1872,    s.   232; 

1861,  8.  376). 

See  Reply,  Right  of. 

(2866)— S.  292  (  =  s.  292  of  1882)— Defence 
producing  documents  for  cross-examination  of 
prosecution  witnesses — Eight  of  the  Crown  to 
reply, — If,  during  the  cross-examination  of  one 
of  the  witnesses  for  ihe  Crown,  the  defence  puts 
■a  certain  document  to  the  witness,  which  has 
not  been  proved  by  the  Crown,  the  Crown  has 
the  right  of  reply  under  s.  292,  Crim.  Pro. 
Code.  Queen-Empress  V.  Moss,  16  A.  88 
=  A.W.N.  1894,  23.  [F.,  6  Cr.  L.J.  115  =  4  L. 
B.R.  5.] 

(2867)— S.  292— Adducing  evidence— Docu- 
ments put  in  by  counsel  for  the  accused  during 
cross-examination  of  a  witness  for  the  Croicn — 
The  prosecution,  whether  entitled  to  reply. — 
The  phrase  "  adduces  any  evidence,"  as  used 
in  s.  292  of  the  Code,  applies  to  and  includes, 
the  production  and  recording  of  documentary 
evidence,  which  the  defence  places  before  the 
Court,  as,  where  during  the  cross-examination 
of  witnesses  for  the  prosecution,  certain  docu- 
ments are  put  in  on  behalf  of  the  accused  by 
his  counsel.  Such  documents  so  put  in  or 
tendered  and  relied  upon  by  the  defence,  as 
distinct  from  the  evidence  actually  tendered  by 
the  prosecution  and  submitted  for  cross-exami- 
nation, must  be  regarded  as  evidence,  adduced 
by  the  accused  within  the  meaning  of  the 
section.  The  words  of  the  section  adopt  the 
principle  laid  down  by  the  ruling  in  Hurry 
Churn  Chucker butty  v.  The  Empress,  that  each 
side  should  have  an  opportunity  of  comment- 
ing upon  the  evidence  of  other  side.  A  right 
•  of  reply  is  always  to  be  given  to  the  Crown, 
whenever,  at  any  stage,  evidence  is  recorded  for 
the  defence  which  is  not  part  of  that  adduced 
for  the  prosecution.  EMPEROR  v.  BhaSKAR 
Balwant  Bhopatkar,  30  B.  421  =  8  Bom. 
L.R.  421  =  4  Cr.  L  J.  1.  [B.,  11  Bom.  L  R. 
177,  8  Cr.  L.J.  215  =  1  S.L.R.  91,  15  Cr.  L.J. 
241  =  23  Ind.  Gas.  193  =  7  L.B.R.  84  ;  D.,  10  Cr. 
L.  J.  24.] 

(2868)— S.  292— Defence,  cross-examination 
of  prosecution  witnesses  by — Letting  in  evidence 
during  such  cross-examination  by  acctised — 
Prosecutor's  right  of  reply — Absence  of — Mean- 
ing of  '  any  '  in  s.  292 — Scope  of  the  section. — 
The  prosecutor  cannot  have  the  right  of  reply 
merely  because,  in  the  course  of  cross-examina- 
tion of  the  prosecution  witnesses,  certain  docu- 
ments have  been  put  in  on  behalf  of  the 
defence.  The  meaning  of  the  word  '  any  '  in 
s.  292,  Crim.  Pro.  Code,  and  the  scope  of  the 
section  discussed.  THE  KiNG-EMPEROR  v. 
J.,  8.  Bebch,  7  L.B.R,  84=23  Ind.  Caa.  193= 
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ISCr.L.J  241.  (4  L.B.R.  5,  Doubted  ;  31  C. 
1050,  30  B.  421,  11  Bom.  L.R.  177.  lO.C.W.N. 
cclxvii,  R.) 

(2869)— S.  292— See  Nos.  2255,  2799,  2889, 
2859,  supra  and  No.  4391,  infra. 

(2870)-Ss.  292,  298-  See  CHARGE  TO  JURY 
—Misdirection,  9  Cr.  L.J.  404=1  Ind.  Cas. 
867  =  33  M.  46  =  8  M.L-T.  116. 

S.  293  (  =  1882,  B.  293  ;  1872,  s.  253  ;  1861, 

s.  348). 

(2871)— B.  293— See  ASSESSORS,  5  W.R.  Cr. 
59. 

(2572)— S.  293-  See  Nos.  1310,  2037,  2799, 
supra. 

S.  294  (  =  1882.  s.  294;  1872,  s.  258). 

(2873)— S.  294  {  =  Crim.  Pro.  Code,  1872, 
s.  258) — Accused  person^  naming  compl&inant  as 
his  principal  witness — Complainant  evading 
examination — Acquittal  of  accused. — The  Magis- 
trate who  tried  the  accused  charged  with 
ofienoes  under  ss.  381  and  403,  failing  in  the 
first  place  to  procure  the  attendance  of  the  com- 
plainant, a  resident  of  Jaipore,  named  by  the 
accused  as  his  principal  witness,  endeavoured 
to  procure  his  examination  by  the  Political 
Agent  of  Jaipore.  On  being  oSered  by  the 
Jaipore  Durbar  to  examine  him  themselves 
instead  of  allowing  him  to  be  examined  by  the 
Political  Agent,  the  Magistrate,  beiug  of  opinion 
that  the  accused  would  not  feel  satisfied, 
acquitted  the  accused.  Htld  that  the  Magis- 
trate should  have  taken  measures  for  the  exa- 
mination of  the  complainant  before  the  Durbar, 
or  if  the  accused  did  not  desire  this,  he  should 
have  pronounced  on  the  evidence  upon  the 
record.  EMPRESS  v.  DHAN  KISHEN,  A.W.N. 
1881,  38. 

(2874)— S.  294— See  No.  1310,  supra. 

S.  295  (  =  1882,  8.  295  ;  1872,  s.  260  ;  1861, 

s.  378). 

(2875)— S.  295— See  No.  2795,  supra. 

(2876)— Ss.  295,  435,  439  and  476— See 
Sanction  to  Prosecute -authorities 
competent  to  grant  sanction,  etc., 
7  P.W.R.  Cr.  1908,  P.B.  =  103  P. L.R.  1908  = 
5  P.R.  1908,  Cr.  =  7  Cr.L.J.  291. 

S.  297  (  =  1882,  B.  297, 1872,  8.  255,  para  1 ; 

1861,  8.  379). 

See  Charge  to  Jury. 

(287V)— S.  291— Charge  to  jury.—Whe\:e  in 
a  trial  by  jury  before  a  Gourb  of  Sessions,  the 
Judge's  summary  of  his  charge  to  the  jury 
consisted  merely  of  these  words — "  it  is  for  you 
to  say  from  the  evidence  you  have  heard  whether 
you  consider  the  accused  guilty  or  not,  "  held 
that  the  charge  was  wholly  insufficient,  and 
the  conviction  and  sentence  should  be  set  aside, 
a  fresh  trial  ordered.  EMPEROR  v.  BADAL, 
A.W.N,  1902,  201. 

(2878)— S.  291— Charge  to  Jury.— A  clear  and 
complete  statement  of  facts  should  appear  ia 
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the  charge  to  the  jury,  so  as  to  enable  the 
High  Court  to  know  what  they  are  without 
having  to  call  for  the  evidence-  Where  the 
prisoner  makes  an  explanation  of  the  facts 
appearing  against  him,  it  in  not  for  the  Judge 
to  tell  the  jury  that  it  is  incredible,  without 
any  qualification  that  it  is  merely  his  own 
opinion,  aud  that  the  jury  are  at  liberty  to 
draw  their  own  conclusions.  In  re  LaXUMANA, 
2  Weir.  385. 

(2879;— S.  291— Charge  to  jury  by  the  Judge 
— Omission  to  direct  jury  to  give  benefit  of 
doubt  to  the  accused  —Misdirection  in  laiv. — A 
direction  by  the  Judge  to  the  jury  that,  if  they 
entertain  reasonable  doubt  as  to  the  guilt  of  any 
one  of  the  accused,  the  jury  should  give  him 
the  benefit  of  the  doubt  and  acquit  him,  is 
certainly  a  usual  and  most  proper  direction 
and  it  ought,  as  a  matter  of  practice,  to  be 
given  in  every  case  ;  buo,  it  cannot  be  held  that 
the  omission  to  give  it  must,  in  every  case, 
constitute  a  misdirection  of  such  a  character, 
as  to  render  a  conviction  invalid.  Where, 
however,  the  Judge  thinks  that  the  evidence 
is  80  weak  that  there  are  the  very  greatest 
doubts  an  to  the  guile  of  the  accused,  the  omission 
to  direct  the  jury  to  give  the  benefit  of  the  doubt 
is  a  misdirection,  which  prejudices  the  accused 
and  entitles  him  to  an  acquittal.  PARA 
Kandan  v.  R.  Para  Senna  Moonji,  l  M.L. 
T.  350  =  4Cr.L.J.  502. 

(2880)— S.  291— Charge  to  jury,  splitting  up 
of — Validity. — There  should  be  but  one  charge 
both  on  the  facts  and  on  the  law,  and  a  Judge 
will  be  acting  illegally  in  splitting  it  up  into 
two.  In  his  charge  to  the  jury,  a  Judge  is 
bound  to  lay  carefully  and  plainly  before  the 
jury  the  whole  of  the  evidence  recorded  by  him, 
noting  the  discrepancies  and  pointing  out 
generally  the  way  in  which  it  either  favourably 
or  unfavourably  affeccs  the  prisoner.  It  la  irregu- 
lar to  comment  merely  on  certain  portions  of 
the  evidence,  and  to  omit  to  point  out  what 
discrepancies  and  improbabilites  are  to  be 
found  in  the  evidence.  In  re  ANCHULA 
Nadlacharla  Naidu.  2  Weir,  38i  =  2  Weir. 
493. 

(2881) -S.  291— Duty  of  Judge  under  the 
section. — Under  s.  297,  the  Sessions  Judge  is 
bound  to  sum  up  the  evidence  for  the  defence 
as  well  as  for  the  prosecution,  this  being  essen- 
tial for  a  proper  charge,  QUEEN-EmpreSS  v. 
Mahadhu,  Rat.  Un.Cr.  C.  720  =  Cr.  Rg.  46  of 
1894. 

(2882)— S.  291— Duty  of  Judge  under  the 
section. — It  is  not  open  to  a  Sessions  Judge, 
after  hearing  one  witness,  to  tell  the  jury  that 
it  would  be  unsafe  to  convict  and  that  there  is 
no  necessity  to  hear  any  further  evidence. 
But  unless  the  Public  Prosecutor  withdraws 
the  charge  with  the  leave  of  the  Court,  the 
Judge  is  bound  to  allow  the  evidence  to  be 
placed  before  the  Jury.  HIGH  COURT 
PROCEEDINGS,  13TH  MARCH,  1889,  No.  344, 
JudiciaIj,  2  Weir.  384. 

(2883)— S.  291— Jury,  trial  by— Misdirection 
— Three  persona  accused  of  culpable  homicide — 
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Deceased  dying  of  fatal  injury  received  in  a 
fracas — One  accused  pleading  alibi — Omission 
of  this  fact  in  summing-up — Judge  directing 
jury  to  find  all  accused  guilty  if  injury  caused 
by  one— Penal  Code  {Act  XLV  of  1860),  s.  34. 
— In  a  trial  by  jury,  the  Judge  in  charging  the 
jury  said  :  "If  you  hold  it  proved  that  the  three 
accused  all  set  upon  Gulam  Hussain  with  the 
intention  of  beating  him  and  that  one  of  them 
struck  the  fatal  blow,  you  will  be  justified  in 
finding  them  all  guilty  of  culpable  homicide 
not  amounting  to  murder,  even  if  there  is  no 
evidence  to  show  which  of  the  three  struck  the 
blow"  and  then  read  and  explained  to  them 
the  provisions  of  s.  34  of  the  Penal  Code:  Held, 
that  the  Judge  misdirected  the  jury  in  stating 
that  any  one  of  the  accused  might  be  found 
guilty  of  culpable  homicide,  even  though  his 
individual  intention  and  the  common  intention 
was  merely  to  beat.  One  of  the  accused  denied 
his  presence  at  the  scene  and  was  supported  in 
his  statement  by  evidence.  In  summing  up 
the  evidence,  the  Judge  omitted  to  make  all 
mention  of  this  fact  :  Held,  that  the  omission 
of  this  part  of  the  case  constituted  a  misdirec- 
tion. Emperor  v.  Murid,  11  Cr.  L.J.  15=4 
Ind.  Cas.  608  =  3  S.L.R.  125,  Cr. 

(2884)— S.  291— Direction  to  jury— Failure 
to  explain  the.  law  to  the  jury —  Omission  to 
explain  the  definition  of  robbery. — When,  in  a 
Sessions  trial,  the  accused  are  charged  with 
robbery,  the  omission  on  the  part  of  the  Judge 
to  explain  to  the  jury,  the  meaning  of  the  term 
robbery  vitiates  the  trial,  and  a  re-trial  should 
be  ordered  in  the  case.  Under  s.  297,  Crim. 
Pro.  Code,  the  Judge  must  explain  to  the  jury 
the  law  by  which  tbev  are  to  be  guided.  In  re 
SURATTi.  6  Ind.  Cas  14  =  11  Cr.L  J,  222  = 
8  M.L  T.  82  =  7  Ind.  Cas  401  =  11  Cr. L.J.  482. 
(80  M.  44,  5  M  L.T.  399,  5  Cr.L  J.  78,  F.). 

(2885) — S.  297 — Misdirection — Charge  toiury 
— ^^Dishonestly," — When  the  accused  was  tried 
for  criminal  breach  of  trust  by  a  District 
Magistrate  with  the  aid  of  a  jury,  and  the 
District  Magistrate  in  summing  up  did  not 
expressly  tell  the  jury  that  the  test  they  were 
to  apply  was  whether  the  circumstances  relied 
upon  by  the  accused  showed  an  intention  of 
causing  'wrongful  gain'  or  'wrongful  loss'  and 
where  they  were  not  told  what  those  terms 
meant.  Held  that  there  had  not  been  sufficient 
compliance  with  s.  297  of  the  Crim.  Pro.  Code, 
and  that  the  verdict  could  not  stand.  C-  H. 
Brownee  v.  King-Emperor.  7  Bur.  L.T. 
20  =  23  lad.  Cas.  465  =  15  Cr.  L.J.  257. 

f2886)— S.  297— See  ASSESSORS,  6  B.H.C. 
Cr.55. 

(2887)— S.  297— See  Nos.  2453,  2660,  supra. 


I— Ss.  297  and  288— See  JUDGE  AND 
JURY,  18  M.L.J.  66  =  31  M.  127  =  3  M.L.T. 
270  =  7  Cr.L.J.  325. 

(2889)— Ss.  297.  298  (  =  ss.  297,  298,  Code  of 
1882) — Duty  of  Judge  in  summoning  up— Charge 
when  defective. — It  is  highly  important  in  a 
charge  of  murder  that  the  Judge  should  discuss 
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the  evidence  fully.  If  it  does  not  appear  that 
anything  more  was  said  to  the  jury  than  is 
contained  in  the  record  of  the  heads  of  charge, 
or  that  this  was  supplemented  by  reading  the 
depositions  of  the  most  important  witnesses, 
the  charge  is  defective.  QUEEN-EMPRESS  v. 
REGO  MONTOPOULO,  19  B.  741. 

(2890) -Ss.  297  and  29S— Duty  of  Judge  to 
explain  the  lata  to  jury — Omission,  ivhether 
amounts  to  vusdirection. — Under  s  297,  the 
Judge  is  bound  to  lay  down  the  law  by  which 
the  jury  are  to  be  guided.  It  is  immaterial  how 
much  or  how  often  jury  may  have  been  address- 
ed by  the  pleader  on  both  sides  upon  the  law. 
The  responsibility  of  laying  down  the  law  for 
the  guidance  of  the  jury  rests  entirely  with  the 
Judge,  and  a  verdict  arrived  at  by  the  jury,  in 
the  absence  of  any  such  direction  on  the  law  by 
which  they  should  be  guided,  cannot  be  accept- 
ed as  a  valid   verdict    in    the   case.     MANGAN 

Das  v.  Emperor,  29  c.  379  =  6  C.W.N.  292. 

IF.,  30  M.  i4  =  l  M.L.T.  399.] 

(2891)— Ss.  297,  298  and  ^^l— Charge  to  jury 
— Duty  of  Judge  regarding  evidence  of  approver 
— Misdirection  to  jury. — A  Sessions  Judge,  in 
laying  the  evidence  of  au  approver  before  the 
jury,  toid  them:  "if  you  think  that  the  ap- 
prover's story  is  worthy  of  credit  in  itself,  you 
have  to  consider  whether  it  has  been  corrobo- 
rated on  material  points,"  and  then  describing 
what  in  his  opinion  were  the  points  of  corrobo- 
ration, told  the  jury  that  "  the  above  are  the 
points  on  which  the  evidence  has  been  corrobo- 
rated and  thai  corroboration  is  full  and  com- 
plete, if  you  believe  it ;  you  have  to  consider 
these  points  and  decide  whether  the  approver 
has  been  corroborated  in  material  points  ;  and 
if  you  find  that  to  be  so,  then  you  have  in  his 
story  sufficient  evidence  to  connect  all  th-3  8 
accused  with  the  crime."  Held,  that  this  was 
not  a  proper  way  to  place  the  case  before  the 
jury.  The  Sessions  Judge  should  have  told  the 
jury  that,  although  the  law  permits  them  to 
convict  on  the  uncorroborated  evidence  of  an 
accomplice,  it  was  not  the  practice  of  the  Courts, 
which  have  consistently  held  that  it  was  not 
safe  or  proper  to  convict  on  such  evidence  with- 
out some  corroboration  sufficient  to  connect 
each  of  the  accused  with  the  oSence committed. 
With  this  caution,  the  Sessions  Judge  should 
have  laid  before  the  jury  the  evidence  corrobo- 
rating the  statement  of  the  accomplice.  JAMI- 
RUDDi  Masalli  v.  Emperor,  29  C.  ?82  =  6 
C.W.N.  553.  (5  W.R.  Or.  80.  8  W.  R.  Cr.  19, 
11  W.R.  Cr.  21,  R.)  [fl..  35  M.  247  =  11 
M.L.T.  1,  Sup.  =  22  M.L.J.  490  =  1912  M.W.N. 
207  =  14  Ind.  Gas.  849  =  13  Cr.  L.J.  305,35  M. 
397  =  1912  M.W.N.  549  =  12  M.L.T.  1  =  13  Cr. 
L.J.  352  =  14  Ind.  Cas.  896,  9  Cr.  L.  J.  360.] 

(2892)— Ss.  297.  301— See  JURY,  Rat.  Un. 
Cr.  C.  288  =  Cr,  Rg.  27  of  1886. 

(2893)— Ss.  297,  303,  304,  307— Sessions  friaZ 
— Meaning  of  'verdict'  of  jtcry — Mode  of  taking 
verdict — Misdircctinyi  to  jury — Charge  to  jury 
when  to  be  made — Judge  when  may  question 
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jury  as  to  their  verdict — It  is  no  doubt  desir- 
able that  the  case  against  each  of  the  several 
accused  should  be  clearly  and  distinctly  pre- 
sented to  the  jury,  and  the  procedure  laid  down 
in  the  Code  is  quite  compatible  with  this  being 
done.  But  s.  297,  Crim.  Pro.  Code,  speoifioally 
enacts  that  the  Judge  shall  only  charge  the 
Jury  "  when  the  case  for  the  defence  and  the 
prosecutor's  reply  are  concluded,"  i.e.,  after  all 
the  evidence  has  been  taken  on  both  sides  and 
counsel  on  boih  sides  have  finished  addressing 
the  jury.  A  Judge  who  charges  the  jury  and 
takes  verdicts  as  regards  some  only  of  the 
accused,  and  afterwards  hears  arguments  and 
takes  verdicts  as  against  the  remaining  accused, 
will  be  acting  irregularly  and  contrary  to  the 
provisions  of  s.  297,  Crim.  Pro.  Code.  By 
'  verdict '  should  be  understood  the  collective 
opinion  of  the  jury  as  a  body,  arrived  at  after 
mutual  consultation,  and  ascertained  and  an- 
nounced by  the  foreman.  In  cases  of  disagree- 
ment'among  the  jury,  the  individual  opinions  of 
members  are  never  intended  to  be  disclosed. 
Where  the  jury  have  delivered  a  verdict,  the 
Judge  cannot  again  ask  them  to  consider  that 
verdict.  The  Judge  is  only  entitled  to  question 
the  jury  as  to  their  verdict,  where  it  is  ambigu- 
ous or  incompletfl,  and  may  ask  the  jury  only 
such  questions  as  ace  necessary  to  a5-certain 
what  their  verdict  is.  PUBLIC  PROSECUTOR 
v.  ABDUL  Hameed.  36  M.  583  =  15  Cr.  L.J. 
197  =  22  Ind.  Cas.  981. 

(2894)— Ss.  297,  307  ( =  Crim.  Pro.  Code,  1382, 
ss.  297,  301)  — Withdrawal  cf  a  case  from  the 
jury,  when  alloived.  — It  is  only  when  there  is  no 
evidence,  i.e.,  when  the  evidence  given  does  not, 
if  believed,  show  that  the  legal  ofiance  charged 
has  been  committed,  that  a  Judge  can  withdraw 
a  case  from  the  jury  or  abstain  from  taking  the 
opinion  of  assessors.  HIGH  COURT  PROCEED- 
INGS, 28TH  Jan.  1839.  No.  102.  JUDICIAL, 
2  WeiP.  388  =  2  Weir.  391. 

(2395)— Ss.  297,  367— Se?  CH.-VRGE  TO  JURY 
—GENERAL,  25  G.  736  =  2  C.W.N.  484. 

(2896)  — Ss.  297.  410— See  CHARGE  TO  JURY 
—MISDIRECTION,  Rat.  Un.  Cr.  0.  27  =  Cr. 
Rg.  25-11-1869. 

(2897)— Ss.  297,  418,  423— See  TRIAL  BY 
JURY,  3  S.LR.  102,  Cr. 

(2898)— Ss.  297,  423  (2)— Jury— Misdirection 
— Error  in  summing  up — Non-direction,  when 
misdirection— Reference  to  arguments  of  pleaders. 
— The  expression  "  misdirection,"  as  used  in 
the  Crim.  Pro.  Code,  includes  not  only  an  error 
in  laying  down  the  law  by  which  the  jury  are 
to  be  guided,  but  also  an  error  in  summing  up 
the  evidence.  In  summing  up,  it  is  open  to 
the  Judge  to  refer  the  jury  to  the  arguments  of 
pleaders ;  but  he  should  not  omit  matters  of  a 
prime  importance.  A  non-direction  is  not  a 
misdirection,  unless  it  is  on  a  matter  of  prime 
importance,  and  especially  if  it  tells  in  favour 
of  the  accused.  IMPERATOR  v.  MlNHWAS.^YO, 
11  Cf.  L.J.  13  =  4  Ind.  Cas.  597  =  3  S.L.R.  102, 
Cr. 
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(2899) -Ss.  297,  537— Charge  to  jury- 
Omission  of  Judge  to  lay  down  the  law — In- 
complete  definition  of  offence — Material  irregu- 
larity.— If  the  direction  of  the  Judge  leaves 
room  for  doubt  as  to  whether  the  jury  had 
present  to  their  minds  an  essential  element  of 
the  offence,  with  which  the  accused  are  charged, 
it  is  a  misdirection  to  the  jury.  So,  where,  in 
a  charge  of  dacoity,  the  Judge  said  to  the  jury 
"  the  accused  are  charged  with  dacoity  ;  dacoity 
is  committed  when  any  number  of  persons  not 
less  than  five  conjointly  committed  robbery," 
but  did  not  explain  to  the  jury  what  is 
necessary  to  constitute  the  offence  of  robbery, 
it  is  an  omission  to  lay  down  the  law,  by 
which  the  jury  are  to  be  guided,  as  required 
by  s.  297.  It  is  not  merely  a  misdirection. 
It  is  a  failure  to  comply  with  an  express 
provision  of  the  law,  and  s.  537  is  not  applicable 
to  such  a  case.    Mari  VALAYAN  v.  EMPEBOR, 

I  M.L.T.  399  =  30  M.  44  =  6  Cr.  L.J.  78. 

(2900)— Ss.  297,  537— See  CHARGE  TO  JURY 
—MISDIRECTION,  30  M.  44  =  1  M.L.T.  399  = 
5  Cr.  L.J.  78. 

(2901)— Ss.  297,  537  (d)— Charge  to  the  jury 
— "  Laying  doion  the  law  "  what  is — Effect  of 
failure — Misdrection — Wheihjr  defect  cured  by 
s.  537  (d). — Where  the  Sessions  Judge,  both 
before  and  after  summing  up  the  evideoce, 
placed  certain  questions  of  fact  before  the  jury 
and  directed  them  that,  if  they  found  certain 
facts  proved,  they  were  to  convict,  and  that,  if, 
on  the  contrary,  they  found  certain  other  facts 
proved,  they  were  to  acquit,  held,  (Ormoyid,  J., 
dissenting)  there  was  no  laying  down  of  the  law 
as  required  by  s.  297,  that  the  essential  elements 
of  the  ofience  with  which  the  accused  was 
charged  ought  to  have  been  explained,  and  that 
there  was  therefore  a  grave  misdirection  which 
would  not  be  cured  by  s,  537  (d).  BRISCOE 
BIRCH  V.  KING-EMPEROR,  5  L.B.R.  149  =  S 
Ind.  Cas.  981  =  11  Cr.  L.J.  340.  (25  M.  61,  3 
L.B.R.  75,  B.) 

S.  298  (  =  1882,  s.  298  ;  1872,  s.  256). 

See  Charge  to  Jury. 

(2902)— S.  298  {  =  Grim,  Pro.  Code,  1882, 
s.  298) — Duty  of  Judge — Inadmissible  evidence. 
—It  is  the  duty  of  the  Judge  under  s.  298 
to  see  that  evidence  which  is  not  admissible  in 
itself  should  not  be  allowed  to  go  in  to  the 
prejudice  of  the  accused,  though  no  objection  is 
taken  thereto  by  the  accused.     ABBAS  PEADA 

V.  Queen-Empress,  23  C.  736  =  2  C.W.N.  484. 

[R.,  14  Cr.  L.J.  316=19  Ind.  Gas.   1004  =  244 
P.L.R.  1913  =  44  P.W.S.  1913,  Cr,] 

(2903)— S.  298-See  CONFESSION— GENERAL, 

II  Bom.  L.R.  332  =  2  Ind.  Cas.  517. 

(2904)— 8.  298— See  CONFESSION— CONFES- 
SIONS OBTAINED  BY  INDUCEMENT.  THREAT 
ETC.,  Rat.  Un.  Cr.  C,  245  =  Cr.  Rg.  12  of  1886. 

(2905)— S.  298— See  EVIDENCE  ACT,  1872, 
B.  73,  Rat.  Un.  Cr.  C.  491  =  Or.  Rg.  61  of 
1889. 
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(2906)-S.  298— See  JUDGE  AND  JURY,  Rat. 
Un.  Cr.  C.  730  =  Cr.  Rg.  58  of  1S94. 

(2907)— 8.  293— See  TRIAL  BY  JURY,  Rat. 
Un.  Cr.  C.  840  =  Cr.  Rg.  10  of  1896. 

(2908)— 8.  298— Sec  Nos.  2266,  2267,  2870, 
2889,  2890,  2891,  supra. 

(2909)— 8s.  298,  299— See  JUDGE  AND  JURY, 
6  Bom.  L.R.  258. 

(2910)— Ss.  298,  299,  537— See  CHARGE  TO 
Jury— MISDIRECTION,  4  C.W.N.  576. 

(2911) -Ss.  293,  302— See  Verdict  op 
Jury,  19  b.  735. 

S.  299  (  =  1882,  8.  299;  1872,  b.  2S7). 

See  CHARGE  TO  JURY. 

(2912)  S.  299 — Verdict  of  jury— Sessions  case 
— Right  o]  jtiry  to  return  special  verdict — Power 
of  Judge  to  reguire  a  verdict  of  guilty  or  not 
guilty. — The  Code  of  Criminal  Procedure  does 
not  permit  the  recording  of  what  is  known  in 
English  law  as  a  '  special  verdict, '  i.e.,  where 
the  jury  state  their  findings  on  the  facts  them- 
selves, leaving  it  to  the  Judge  to  apply  the  law 
to  those  facts  and  himself  find  the  prisoner 
'guilty'  or  'not  guilty.'  A  Judge  is  not  entitled 
to  ask  the  jury  the  reasons  for  their  verdict. 
Ho  is  not  entitled  to  put  questions  to  them  to 
show  that  the  conclusions  at  which  they  arrived 
were  not  logical  or  consistent.  Any  ambiguity 
in  the  jury's  verdict  is  the  only  justification 
for  any  question  by  the  Judge.  (30  M.  469,  17 
ML  J.  476,  6  Cr.  L.J.  373,  Appr.;  7  W.R.Gr. 
22  D.;  15  B.  452,  19  B.  735,  not  F.)  Where  the 
jury  give  their  findings  only  on  the  facts, 
leaving  it  to  the  Judge  to  apply  the  law  to  those 
facts,  the  Judge  is  empowered  to  require  the 
jury  to  return  a  verdict  of  "  guilty  "  or  "  not 
guilty.  "  ARUNACHELLA  THEVaN  v.  EM- 
PEROR, 13  Cip.  L.J.  586  =  15  Ind.  Cas.  1002. 

(2913)— S.  299— See  Nos.  1682,  2909,  2910, 
stipra. 

(2914)— Ss.  299  (a),  302,  303.  439.  537  (d)— 
Misdirections  in  a  charge  to  the  jury — Illegality 
in  dealing  with  the  verdict — Conviction  on 
second  verdict — Review  under  s.  12,  Lower 
Burma  Courts  Act,  1900. — On  the  grounds  of 
various  misdirections  in  the  charge  to  the  jury 
and  of  illegality  in  dealing  with  the  verdict, 
application  was  made,  under  s.  12  of  the  Lower 
Burma  Courts  Act,  1900,  for  review  of  a  case 
tried  by  the  Chief  Court,  Criminal  Sessions. 
Held,  that,  in  a  trial  on  a  charge  of  murder, 
omission  by  the  Judge  to  explain  to  the  jury 
the  distinction  between  murder  and  culpable 
homicide  and  suggestion  by  the  Judge  to  the 
jury  that  a  strong  inference  should  be  drawn 
against  the  accused  from  his  having  failed 
to  take  steps  to  bring  the  real  offender  to 
justice  must  be  regarded  as  material  misdirec- 
tions. Also,  as  to  the  illegality  in  dealing  with 
the  verdict,  it  was  laid  down  that,  where  a 
jury  returns  an  ambiguous  verdict,  the  Judge 
should  proceed   under  s.  803  of  the  Code  and 
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not  send  the  jury  back  again  to  consider  further 
and  return  a  second  verdict  and  the  conviction 
and  sentence  on  such  an  irregular  second  verdict 
must  be  set  aside  as  entirely  illegal  and  that, 
in  such  a  case  s.  12  of  the  Lovfer  Burma 
Courts  Act,  1900,  nearly  corresponding  with 
8.  26  of  the  Letters  Patent  for  the  High  Courts, 
does  not  empower  the  Bench  to  go  into  the 
facts  again  and  decide  the  case  on  the  evidence. 
Per  Adamson,  C.J.  and  Fox,  J.  Per  Irwin, 
J. — The  error  was  an  irregularity  to  which 
8.  537  of  the  Code  applied.  The  conviction  and 
sentence  might  be  set  aside  and  a  new  trial 
might  be  ordered,  without  the  accused  being 
acquitted.  Hla  Gyi  v.  King-Emperoe,  3  L. 
B.R.  75  =  3  Cr.  L.J.  1  (10  C.  1079,  17  C.  642, 
aC.W.N.  481,  25  M.  61,  8  B.  200,  B.).  [R.,  11 
Cr.  L.J.  340  =  5  Ind.  Cas.  931  =  5  L.B.R.  149]. 

S.  300  (  =  1882,  8. 300  ;  1872.  s.  263,  para  1; 

1861,  s.  3S2j. 

(2914  a)— S.  300— See  No.  3278,  infra. 

(2915)— Ba.  300,  301,  302— See  False  Evi- 
EENCE.  Rat.  Un.  Cr.  C.  26  =  Cr.  Eg. 
20-10-1869. 

(2916)— Ss.  SCO,  301,  302,  303.  306— See 
Eeference  to  High  Court,  2  B.  525. 

(2917)— Ss.  300,  301.  302,  303,  306,  307 
{  =  Crim.  Pro.  Code.  1872,  s.  265)— Judge 
differing  irotn  jury — Reference  to  High  CozLrt. 
— The  Government  may  appeal  against  an 
acquittal  by  a  jury,  where  the  Judge  diSered 
from  the  jury,  but  did  cot  consider  it  necessary 
for  the  ends  of  justice  to  refer  the  case  to  the 
High  Court.  IMPERATRIX  v.  HAEI  GHANU, 
2B.  526,  Note.  \_R.,  2  B.  525-] 

(2918)— Ss.  300,  301,  302,  303,  306,  307— Sfe 
Verdict  of  Jury.  5  C.  871,  2  C.L.R.  i.  i  B. 
10,  9  C  53  =  11  C.L.R.  169,  1  C.L.R.  275,  2 
C.L.R.  518. 

S.  301  (  =  1882,  s.  301  ;  1872,  s.  263,  para 

1  ;  1861,  s.  352). 

(2919)— S.  2,01— Trial  by  jury— Verdict  settled 
by  casting  lots — Enquiry  thereabout — Evidence 
of  individual  jurors  if  admissible. — Where  it 
was  alleged  that  the  verdict  of  the  jury  was 
arrived  at  by  casting  lots  and  the  Sessions 
Judge  held  an  inquiry  into  the  matter  in  the 
course  of  which  he  examined,  besides  other 
persons,  all  the  jurors  :  Held,  that  the  state- 
ment of  a  juror  as  to  what  happened  in  the 
jury  room  is  inadmissible.  THE  King-Em- 
PEROR  V.    HARKUMAR  BURMAN  ROY.      17   C. 

W.N.  787  =  40  C.  693  =  14  Cr.  L.J.  392=20  ind. 
Caa.  216. 

(2920)— S.  301— See  Nos.  2892,  2915,  2916, 
2917,  2918,  supra  and  No.  3270,  infra. 

S.302  (  =  1882,  a.  302;  1872.  s.  263,  para 

3;  1861,8.  352). 

(2921)— S.  302— SeeNos.'2911,  2914  to  2918, 
supra  and  No.  3270,  infra. 

(2922)— Ss.  302,  303,  304— See  VERDICT  OF 
Jury,  Rat.  Un.  Cr.  982  =  Cr.  Eg.  44  of  1898. 
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(2923)  — Ss,  302,303,  307— Jury— Verdict  by 
majority — Sessio7is  Judge  not  to  put  questions 
under  s.803  after  delivery  of  verdict — No  jcower  to 
direct  reconsideration — Proper  Court — Submis- 
sion to  High  Court  under  s.  307,  Crim,  Pro. Code 
— S.  302,  l.P.C. — Where  the  jury  by  a  majority 
returned  a  verdict  of  guilty  against  the  accused 
under  the  first  part  of  s.  304,  l.P.C,  a  Sessions 
Judge  cannot  put  questions  under  s.  303,  Crim. 
Pro.  Code,  to  the  jury  and  ask  them  under 
s.  302,  Crim.  Pro.  Code,  to  re-consider  their 
verdict.  If  he  disagreed  with  the  verdict  of 
majority,  he  should  have  proceeded  under  s.307, 
Crim.  Pro.  Code,  and  should  have  submitted 
the  proceedings  to  theHigh  Court  (10  C.  140, 
R).  Under  s.  302,  Crim.  Pro.  Code,  the  Sessions 
Judge  could  have  asked  the  jury  to  retire  for 
re-consideration  when  he  ascertained  that  they 
were  not  unanimous  and  before  the  delivery  of 
their  verdict,  but  could  not  do  so  after  the 
actual  delivery  of  the  verdict.  KYA  NYUN  v, 
King-Emperor,  7  L.B.R.  140  =  25  Ind.  Cas. 
1006  =  15  Cr.  L,J.  678. 

S.  303  (  =  1882.  3.  303;  1872,  8.  263,  para 

2). 

See  Jury. 

See  Trial  by  Jury. 

See  Verdict  of  Jury. 

(2924)— S.  303  —  Questioning  the  jury.— 
S  303  limits  the  power  of  the  Judge  to  question 
the  jury  only  to  cases  in  which  it  is  necessary 
to  ascertain  what  the  verdict  of  the  jury  is — 
that  is,  where  the  evidence  being  delivered  in 
ambiguous  terms  or  with  uncertain  sound, 
their  meaning  is  not  clear.  There  is  no  pro- 
vision in  the  Code  which  empowers  the  Judge 
to  question  the  Jury  as  to  their  reasons  for  an 
unanimous  verdict,  where  there  is  nothing 
ambiguous  in  the  verdict  itself,  and  no  lurking 
uncertainty  in  their    own  minds  regarding  it. 

Emperor  v.  kondiba  Dhondiba  Powar,  28 
B.  412  =  6  Bom.L.R.  361.  [B.,  l3Cr.  L.J.  285 
=  14  Ind.  Cas.  669  =  22  M.L.J.  355. J 

(2925)— S.  303— See  CHARGE  TO  JURY  — 
Misdirection,  8  Ind.  Cas.  52  =  15  C.W.N.  198 
=  11  Cr.L.J.  557. 

(2926) -S.  303— See  Nos.  2009,  2422,  2453. 
2893,  2914,  2916.  2917,  2918, 2922,  2923,  supra, 
No.  2929,  3270,  infra, 

S.  304  (  =  1882,  8.304). 

(2927)— S.  304  —  Jury  trial  —  Verdict  of 
majority  given  as  verdict  of  jury— No  disse7it  by 
any  juror — Discovery  of  mistake  after  some 
days — Power  of  Court  to  disturb  verdict  and 
order — Jurisdiction—  Criminal  cases — Interpre  ■ 
tation  of  statutes — Practice — Reference  to  Full 
Bench  —  Punjab  Courts  Act  XVIII  of  1884, 
s.  11. — Jurisdiction  in  criminal  case  is  not  to  be 
assumed,  and  in  regard  to  matters  for  which  the 
Legislature  has  made  express  provision,  it  must 
not  be  assumed  in  excess  of  the  jurisdiction  so 
conferred.  Courts  in  India  cannot  travel  beyond 
the  scope  of  s.  304,  Ccim.  Fro.  Code,  The  Court 
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will  not  disturb  a  verdict  openly  given  in  Court,  if 
it  is  satisfied  that  all  ihe  jurors  heard  the  words 
of  the  foreman  and  expressed  no  dissent  at  the 
time.  The  power  of  amendment  of  verdict,  pro- 
vided by  s.  304,  Crim.  Pro.  Code,  must  be  exer- 
cised before  or  immediately  after  the  verdict  is 
recorded  and  cannot  be  exercised  after  the  jarora 
have  dispersed.  In  a  trial  by  jury  boiore  a  Judge 
of  the  Chief  Court,  the  foreman  publicly  an- 
nounced the  verdict  of  "not  guilty"  as  the  unani- 
mous verdict  of  the  jury,  in  the  hearing  of  all 
the  jurors  and  without  disseut  o:i  the  part  of 
any  of  them.  The  verdict  was  recorded  and  the 
prisoner  was  acquitted.  From  information 
received  some  days  afterwards,  the  trying  Judge 
was  led  to  believe  that,  ai  a  matter  of  fact,  the 
jurors  were  not  agreed  as  regards  the  verdict. 
The  Judge  summoned  the  foreman  of  the  jury 
and  exammed  him  on  oath.  Ha  deposed  that 
the  verdict  given  as  the  unanimous  verdict  was 
really  the  verdict  of  a  mijonty  of  the  jurors 
and  was  given  aa  the  unanimous  verdict  owiug 
to  a  misunderstanding  that  the  opinion  of  the 
majoricy  was  binding  upon  all  the  jurors.  The 
Judge  thereupon  took  action  under  s.  11  of  the 
Punjab  Courts  Act  and  referred  for  ihe  opinion 
of  the  Full  Bench  the  question  as  to  whether 
any  proceedings  should  be  taken  in  the  matter 
and,  if  so,  what  course  should  be  adopted  :  Held 
(1)  that  the  Full  Bench  had  jurisdict.ion  to 
gi?e  the  opinion  as  the  question  arose  before  a 
Judge,  sitting  as  a  single  Bsnch,  in  a  Judicial 
proceeding  ;  (2)  that  the  Court  had  no  jurisdic- 
tion, in  consequence  of  the  foreman's  sub- 
sequent statement,  to  sec  aside  a  verdict  given 
in  open  Court  and  in  the  hearing  of  all  the 
jurors  and  the  formal  order  of  acquittal  that 
followed  thereupon.  EMPEROR  v.  Brian  Bon- 
HAM  CARTER,  13  Gp.  L.J.  815  =  17  lad.  Gas. 
S39  =  9  P.W.R.  1913,  Cr.=6  P.R.  1913,  Cr.= 
173P.L.R.  1913,  F.B. 

(2928) -S.  304— See  Nos,   2173,   2893,  2922, 
supra, 

(2929)— Ss.  30i.  303  — Unanimous  verdict- 
Power  of  Judge  to  question  jury — Scope  and 
extent, — Where  a  Sessions  Judge  questioned  the 
jury  as  to  their  reasons  for  returning  an  un- 
animous verdict  of  not  guilty,  and  such  ques- 
tioning led  two  of  the  jurors  to  say  they  had 
been  misled  as  to  some  of  the  evidence  by  the 
notice  of  the  foreman  and  that  they  would  like 
to  re-consider  the  case :  Held  that  the  case  was 
not  one  in  which  a  wrong  verdict  was  delivered 
by  accident  or  mistake  '  within  the  terms  of 
s.  304  and  that  the  procedure  adopted  by  the 
Sessions  Judge  was  illegal.  The  Code  of  Crimi- 
nal Procedure  does  not  empower  a  Judge  to 
question  the  jury  as  to  their  reasons  for  an 
unanimous  verdict,  when  there  is  nothing 
ambiguous  in  the  verdict  itself  and  no  uncer- 
tainty in  minds  of  jury  themselves  regarding  it. 
S.  303  limits  the  power  of  the  Judge  to  the 
asking  of  such  questions  as  may  be  necessary  to 
ascertain  what  their  verdict  is.  In  re  R.\M 
Naicker,  22  M.L.J.  335  =  14  Ittd.  Gas.  669  = 
13  Cr.  L.J.  285.     (28  B.  412,  R.) 


(2930)— Ss.  304,  307— Mistaken  verdict  owing 
to  misunderstanding  of  the  law  by  jury. — S.  304 
Crim.  Pro.  Code,  obviously  contemplates  oases 
where  the  verdict  delivered  is  not  in  accordance 
with  what  was  really  intended  by  the  jury. 
But  where  the  jury  cjmmit  a  mistake  in  under- 
standing the  law,  and  such  mistake  results  in 
an  erroneous  verdict,  it  can  be  corrected  only 
by  the  Judge  disagreeing  with  the  jury  and  re- 
ferring the  case  under  s.  .307,  Crim.  Pro.  Code, 
to  the  High  Court.  EMPEROR  v.  KONDIBA 
Dhondiba  Powar,  28  B.  412  =  6  Bora.  L  R. 
381.  r«.,  13  Cr.  L.J.  285  =  14  Ind.  Cas.  669  = 
22  M.L.J.  355.] 

(2390-rt.)-8.  305— See  No.  3487,  infra. 

S.  306  (  =  1882,  8.  306;  1872,  s.  263,  paras 

2  and  4). 

(2931)— 3.  306— See  N  )s.  2916,  2917,  2918, 
supra  and  No.  3270,  infra. 

(2932)— 8s.  306,  439— Quashing  of  proceedings 
— Verdict  of  not  guilty  on  charge  of  conspiracy 
in  favour  of  co  accused  at  previous  trial — Effect 
on  accused  in  supplementary  trial  on  charge 
under  ss.  34.  307,  l.P.C. — Recalling  of  warrant 
after  acquittal  of  co-accused — Jurisdiction  t& 
issue  fresh  warrant  on  same  materials — Repug- 
nancy in  verdict  of  jury — Efieot — Weight  to 
be  attached  to  opinion  of  Judge  and  jury — See 
Penal  Code,  ss.  34,  107,  18  C.W.N.  580  =  15 
Cr.  L.J.  402  =  41  C.  754  =  23  lud.  Gas.  1002. 

S.  307  (  =  1882,  8.  307;  1872,  a.  263,  paraa 

5  and  6). 

See  Jury. 

See  Reference  to  High  Court. 

See  Trial  by  Jury. 

Soe  Verdict  op  Jury. 

(2933)— S-  307  (  =  Grim.  Pro.  Code,  1882. 
s. 307 )— Reference  by  Sessions  Judge  to  High  Court 
under — Duty  of  High  Court. — Where  a  Sessions 
Judge  refers  to  the  High  Court,  under  s.  307  of 
the  Crim.  Pro.  Code,  a  case  in  which  the  Judge 
disagrees  with  the  jury  who  returned  a  verdict 
of  acquittal,  the  High  Court  has  to  consider 
whether  the  evidence  for  the  prosecution  is  so 
clear  as  to  take  the  responsibility  of  differing 
from  the  opinion  of  those  to  whom  the  decision 
of  the  facts  is  entrusted  by  law  QUEEN- 
Empress  v.  Vithal,  Rat.  Uo.  Cr.  G.  626  = 
Cr.  Rg.  58  of  1892. 

(2934) — S.  307 — Verdict  of  jury  contrary  to 
weight  of  evidence — Duty  of  Sessions  Judge. — In 
a  case  where  the  Sessions  Judge  thinks  that  the 
verdict  of  the  jury  is  contrary  to  the  weight  of 
evidence,  it  is  the  duty  of  the  Sessions  Judge,  in 
a  reference  to  the  High  Court  under  s.  307,  to 
set  out  on  what  portions  of  the  evidence  or  on 
what  facts  disclosed  by  the  evidence  the  ac- 
cused should  have  been  convicted.  KlNG- 
Emperor  V.  Bhut  Nath  Ghose,  7  C.W.N. 
345. 

(2935) — S.  307— Trial  of  certain  offences  with 
jury  and  of  others  luith  jurors  as  assessors — 
Difference  of  Judge  in  verdict  and  opinion  = 
Reference  to  the  High  Court. — A  Sessions 
Judge  tried  the    accused    with    the  aid  of  a 
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jury.  The  accused  were  oharged  with  offences, 
some  of  which  were  triable  with  jury  and 
others  were  not  so  triable.  At  the  conclusion 
of  the  trial,  the  Sessions  Judge  took  the  ver- 
dict of  the  jury  in  respect  of  oSences  triable 
with  jury;  and,  with  regard  to  other  charges, 
took  the  opinion  of  the  jurors  as  assessors', 
and,  disagreeing  with  their  verdict  and  opinion, 
the  Sessions  Judge  referred,  under  s.  307  oi 
the  Code,  the  whole  case  to  the  High  Court. 
The  High  Court  upheld  the  verdict  of  the  jury; 
and,  with  regard  to  the  other  charges,  returned 
the  case  to  the  Sessions  Judge  so  that  he  might 
deal  with  it  according  to  law,  remarking  that 
the  Sessions  Judge  should  not  have  joined 
them  in  the  reference.  EMPEROR  v.  KALIDAS 
Bhudar,  8  Bora.  L.R.  599  =  4  Cr.L.J.  192. 

(2936)— S.  307,  reference  to  High  Court  under 
— Practice — Procedure — The  term,  "  opinion,  " 
meaning  of. — In  this  case,  the  jury  unanimous- 
ly found  guilty  four  out  of  eight  persons 
charged  with  dacoity,  finding  the  other  four  not 
guilty.  The  Sessions  Judge  agreed  with  the 
jury  that  one  of  the  latter  four  persons  was  not 
guilty,  but  he  disagreed  from  their  verdict  in 
regard  to  the  three  others  found  not  guilty, 
and  referred  their  case  to  the  High  Court  under 
s.  307  of  the  Code.  Held,  it  is  the  duty  of  the 
High  Court,  on  a  reference  under  the  section, 
to  consider  the  entire  evidence  and  form  its 
own  opinion  upon  such  evidence  and  it  has  been 
the  invariable  practice  of  the  High  Court,  in 
such  references,  to  deal  with  the  evidence 
against  the  accused,  treating  the  so-called  ver- 
dict of  the  jury  as  their  "opinion"  referred  to 
in  this  section.  There  is  nothing  in  cl.  (3) 
of  the  section  warranting  the  interpretation  of 
the  term  "  opinion  "  in  it  to  mean  anything 
other  than  the  respective  conclusions  of  the 
jury  and  the  Judge  and  the  term  is  not  used 
therein  to  denote  the  reasons  for  such  conclu- 
sions. Per  Subrahminia  Ayyar,  Offig.  C  J.  and 
Boddam,  J.  In  cases  of  references  under  s.  307 
of  the  Code,  expedient  as  it  may  be  to  have 
before  the  High  Court  the  reasons  of  the  jury, 
when  any  have  been  given,  for  the  view  taken 
by  them  in  a  particular  case,  the  circumstance 
that  no  such  reasons  have  been  ascertained 
does  not  warrant  the  High  Court  to  decline  to 
go  into  the  evidence  and  to  arrive  at  its  own 
judgment  after  giving  due  weight  to  the  views 
taken  by  the  Judge  and  the  jury  as  to  the 
guilt  or  innocence  of  the  accused.  EMPEROR 
V.  CHELLAN,  29  M.  91  =  3  Cr.LJ.  371.  [Not 
F.,  18  C.L.J.  522  =  15  Cr.L.J.  31  =  18  C.W.N. 
615  =  22  Ind.Cas.  175;  Fol.,  36  C.  G29  =  9  C.LJ. 
638  =  10  Cr.LJ.  32  =  13  C.W.N.  757  =  2  Ind. 
Cas.  497.] 

(2937)— S.  307  (  =  Crim.  Pro.  Cede.  1882, 
s.  307) — Verdict  of  jury — Reference  to  High 
Court — Powers  of  the  High  Court. — A  bare 
verdict  of  '  not  guilty  '  may  be  as  consistent 
with  a  belief  of  a  great  part  of  the  evidence  for 
the  prosecution,  as  with  a  total  disbelief  of 
every  part  of  it.  Where,  therefore,  there  are 
DO  specific  findings  of  the  jury  before  the 
High  Court,  it  will  not    interfere  upon    a  mere 


Crim.  Pro.  Code  (Act  Y  of  ii9S)— continued. 

preponderance  of  evidence,  or,  unless  it  is  satis- 
fied, beyond  reasonable  doubt,  that  the  verdict 
is  80  distinctly  against  the  evidence,  that  it 
may  be  termed  a  perverse  verdict.  In  re 
PAMANNA,  2  Weir  388       [F.,  2  Weir  390.] 

(2938)— S.  307— Verdict  of  jury.— Vfhen  a  case 
is  referred  to  the  High  Court  under  s.  307,  the 
Court  may  exercise  any  of  the  powers  which  it 
may  exercise  on  appeal  under  s.  423.  The 
whole  case  is  before  the  Court,  and  it  is  for  it  to 
say  whether,  upon  the  evidence,  the  accused 
should  be  acquitted  or  convicted.  Due  weight 
must  be  given  to  the  verdict  of  the  jury,  unless 
it  appears  to  be  not  only  unsatisfactory  and 
unjust,  but  also  unreasonable  as  well  as  to  the 
opinion  of  the  Judge  who  has  heard  the  evi- 
dence.    In  re  Nagan,  2  Weir  390. 

(2939)— S.  207— Verdict  of  jury.—  The  test 
whether  the  High  Court  should  interfere  with  a 
jury's  verdict  on  a  reference  under  s.  307,  is 
whether  reasonable  and  cautious  men  might 
be  disposed,  on  the  evidence  laid  before  them  ia 
the  case,  to  entertain  a  doubt  as  to  the  accused's 
guilt.  If  there  should  be  any  doubt,  the  Court 
must  not  interfere  with  the  verdict,  even 
though  it  should  form  conclusions  different 
from  those  drawn  by  the  jury-  QUEEN- 
Empressv.  Nazir  Hasan,  S.C.  234,  Oudh. 

(2940)— S.  BOl-Dutu  of  Judge  to  confine 
himself  to  evidence  proverly  given  before  Hint. — 
In  a  trial  held  by  a  Sessions  Judge,  he  is  ex- 
actly m  the  same  position  as  the  jury  in  dealing 
with  the  evidence  properly  given  before  him, 
and  he  is  bound  to  confine  himself  solely  to 
such  evidence.  That  is  the  rule  which  should 
invariably  guide  him  in  making  a  reference  to 
the  High  Court    under  s.  307.  Crim.  Pro.  Code. 

Queen-Empress  v.  Jadub  Das,  27  C.  293 =i 
C.W.N.  129. 

{2MI)-  S.  307— Jurisdiction  of  High  Court 
exercising  jzcrisdiction  under  the  section  to  send 
prisoner  to  jail  ontside  Presidency  Town — Pri- 
soners Act,  III  of  1900,  ss.  7.  Q  and  9.— The 
jurisdiction,  which  the  High  Court  exercises  in 
hearinga  case  submitted  to  it  under  s.807,  Crim. 
Pro.  Code,  is  not  original  jurisdiction  in  any 
sense,  thehearing  not  having  any  of  the  essentials 
of  an  original  trial.  It  hears  the  case  as  a  Court 
of  Reference,  in  the  exercise  of  the  jurisdiction 
vested  in  it  by  ol.  28  of  the  Charter  Act,  which 
is,  by  the  terms  of  that  clause,  co-extensive  with 
its  appellate  jurisdiction.  Therefore,  it  has 
power,  on  conviction  and  sentence,  to  send  the 
accused  to  a  jail  outside  the  Presidency  Town. 
In  the  matter  of  HORACE  LyaLL,  29  C.  286  =  6 
CW.N.  254,  F.B. 

(2942)— S.  307  {  =  Crim.  Pro.  Code,  1882, 
s.  m7)-Penal  Code,  ss.  395,  396  and  ill— Judge 
trying  a  case  under  s.  396  with  jury  instead  of 
with  assessors — Disagreement  with  jury — Refer- 
ence to  High  Court — Procedure — Ten  persons 
were  charged  with  having  committed  dacoity 
and  murder  in  committing  dacoity,  offences 
punishable  under  ss.  395  and  396,  Penal  Code, 
and  some  of  them  were  also  charged  with  hav- 
ing received  some  of  the  stolen   property  under 
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8.  412  of  the  Code,  and  were  committed  to  the 
Sessions.  Prom  a  perusal  ol  the  preliminary 
register,  it  was  olear  that  the  accused  were 
guilty  under  b.  396  and  not  under  s,  395.  The 
Sessions  Judge,  instead  of  tiying  the  case  with 
assessors  for  the  ofienoe  under  s.  39G,  which 
was  only  triable  by  the  Judge  with  assessors, 
tried  the  case  with  a  jury.  The  jury  returned 
a  verdict  of  not  guilty,  but  the  Judge  disagree- 
ing with  the  jury  referred  the  case  to  the  High 
Court  under  s.  307,  Crim.  Pro.  Code.  Held, 
that  the  procedure  adopted  by  the  Judge  was 
wrong  and  thatp  he  should  have  tried  the  case 
with  the  aid  of  assessors.  Held,  further,  that, 
under  the  circumstances  of  the  ease  the  proper 
course  for  the  High  Court  to  adopt  would  be  to 
proceed  with  the  case  under  s.  307.  Crim.  Pio. 
Code,  as  amended  by  s.  3  of  Act  XIII  cf  1896, 
and  to  determine  whether  the  accused  were 
guilty  of  dacoity  (s.  395.  Penal  Code)  or  not, 
after  considering  the  entire  evidence  and  after 
giving  due  weight  to  the  opinion  of  the  Sessions 
Judge  and  the  jury,  instead  of  ordering  a  new 
trial  by  the  SHSsious  Judge  for  the  offence 
under  s.  396,  Penal  Code,  which  would  be 
attended  with  inconveniences  and  was  not 
necessary  for  the  ends  of  justice.  QUEEN  EM- 
PRESS v'.  Anga  Valayan,  22  M.  15  =  2  WeJr, 
70S  =  2  Weir  333  =  1  Weir  M6.  [R.,  U  Cr. 
L.J.  488=12  lad.  Cas.  96=1911,  2  M.W.N. 
197,  37  M.  236  =  13  Cr.  L.J.  739  =  17  Ind.  Cas. 
51.] 

(2943)— S.  307—  Evidence  Act,  s.  Hi— Dis- 
agreement oetween  Judge  and  jury — Duties 
of  the  High  Court  on  reference — Murder — 
Circumstantial  evvJence— Possession  of  deceased's 
bloodslained  ornaments  and  clothes  —  Presump- 
tion of  being  murderer — Verdict  of  jury,  value 
of,  where  presumption  of  law  not  txpiained. — In 
the  case  Ota  reference  to  the  High  Court  on  a 
disagreement  betweou  the  Sessions  Judge  and 
the  jury,  under  s,  307,  cl.  (3),  Crim. Pro.  Code, 
the  High  Court  is  to  give  due  weight  not  to  the 
opinion  of  the  jury  alone  but  to  ihat  of  the 
Sessions  Judge  as  well.  Where,  in  a  case  of 
murder,  bloodstained  ornameutg  were  lound  in 
the  room  occupied  by  the  accused  and  ihe 
evidence  established  that  those  articles  belong- 
ed to  the  deceased,  and  in  the  Sessions  Judge's 
charge  to  the  jury,  there  was  no  direction  point- 
ing out  that  the  posstssiou  in  this  case,  if 
believed,  was  a  fact  from  which  the  Court  might 
•  presume  not  merely  theft  or  receipt  of  stolen 
property  out  also  murder  with  which  the 
accused  was  charged.  Held,  that  this  was  a 
serious  omission  detracting  materially  from 
the  value  of  the  verdict  and  opinion  of  the 
jurors.  It  is  especially  important  that  a  Judge 
should  point  out  a  presumption  of  this  kind, 
because  jurors  are  often  reluctant  to  act  on  that 
which  IS  commonly  known  as  circumstantial 
evidence.  EMPEROR  v.  SHEIKH  NeamaTU- 
LDA.  17  C.W.N.  1077  =  14  Cr.  L.J.  S56  =  21 
Ind.  Cas.  136. 

(2944)— S.  307 — Unanimous  verdict,  due  to 
misdirection,  of  acquittal  on  charge  of  rioting, 
agreed  to  by  Jud^e— Verdict  of  guilty  of  grievous 
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hurt  not  charged — High  Court,  power  of,  on 
reference,  to  reconsider  charge  of  ricting — 
Distinction  between  civil  and  criminal  trespass 
—  Criminal  trespass,  essential  element  in — 
Cutting  across  another  man's  land  to  save  one- 
self and  family  from  flood,  if  criminal  trespass.-- 
Of  five  accused  persons,  the  jury  unanimously 
found  one  guilty  under  s.  304,  I. P.O.,  and  the 
Judge  agreeing  with  that  verdict  sentenced  him 
to  transportation  for  life.  The  other  four 
accused  persons  were  charged  under  ss.  148, 
304/149,  326/149,  I.P.C,  there  being  no 
charge  under  s.  326,  I.P.C.  The  jury  unani- 
mously acquitted  them  of  the  charge  of  rioting, 
and  the  Judge  agreed  with  them  but  the  jury 
found  them  guilty  under  S.  326,  I.P.C.  The 
Judge  made  a  reference  to  the  High  Court 
under  s.  307,  Crim.  Pro.  Code,  on  the  ground 
that  the  verdict  under  s.  326,  I.P.C,  was 
illegal  and  unwarranted  by  the  evidence  and 
should  be  altered  to  one  under  s.  326  read  with 
s.  149,  I.P.C.  HeW— that,  on  the  reference, 
the  High  Court  could  not  consider  the  question 
of  rioting  in  respect  of  which  the  Judge  and  the 
jury  were  agreed  ;  a  fortiori  it  could  not 
consider  any  charge  made  by  implication  under 
s.  149,  although  the  verdict  of  the  jury 
acquitting  the  accused  of  the  charge  of  rioting 
was  based  on  a  misdirection,  as  the  Judge  did 
not  explain  to  the.  jury  the  distinction  between 
civil  and  criminal  trespass  before  telling  them 
that  the  complainants  had  trespassed  into  the 
disputed  land.  That,  there  being  no  charge 
under  s.  326,  I.P.C,  independently ,  there 
could  be  no  verdict  given  upon  it,  and  the 
verdict  of  the  jury  finding  the  accused  guilty 
under  s.  326,  I.P.C,  was  illegal  and  void  and 
must  be  set  aside.  (16  C.W.N.  1077,  34  C. 
698,  R.)  Criminal  trespass  depends  on  the 
intention  of  the  offender  and  not  upon  the 
nature  of  the  act,  and  when  a  man's  intention 
is  to  save  his  family  and  property  from 
imminent  destruction  it  cannot  be  said  that 
because  he,  with  that  object  in  view,  commits 
civil  trespass  on  his  neighbour's  land  and  cuts 
a  portion  of  his  neighbour's  property  (which  he 
ordinarily  would  not  be  justified  in  doing),  he 
is  guilty  of  any  criminal  offence.  KlNG- 
EMPEROR  v.  Mad.\n  Mandal,  18  C.W.N. 
668  =  15  Cr.  L.J.  155  =  22  Ind.  Cas.  731  =  41 
C.  662. 

(2945)  — S.  307— See  APPEAL,  CASES  WHERE 
appeal  DOES  NOT  LIE.  Rat.  Un  Cr.  C.  691 
=  Cr.  lig.  14  of  1894. 

(2946) — S.  307 — Disagreement  between'Judge 
and  jury— Eeferenoe  when  to  be  made  to  High 
Court-See  EVIDENCE— GENERAL,  14  Cr.  L, 
J.  660  =  21  Ind.  Cas.  900. 

(2947)  S.  307— Duty  of  High  Court— See 
Penal  Code.  ss.  299,  300,  304,  15  Or.  L.J. 
513  =  24  Ind.  Cas.  601. 

(2948)  S.  307— See  REVISION— MATTERS 
PERTAINING  TO  EVIDENCE,  15  C.  269. 

(2949)— S.  307  (c)— Reference,  validity  of— 
'  Opinion  of  the  jury.' — The  expression  "opinion 
of  the  Sessions  Judge  and  of  the  jury  "  in  cl.  (c) 
of  s.  307  of  the  Code  is  equivalent  to  "opinion 
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of  the  Sessions  Judge  and  verdict  of  the  jury." 
EMPEEOR  v.  TaRAPADA  NaSKAR,  18  C.L.J. 
322  =  15  Cr.  L.J.  31  =  22  Ind.  Cas.  175  =  18 
C.W.N.  613.     (29  M.  91,  Diss.) 

(2950)— S.  307,  sub-s.  2— Sessions  Judge  if 
bound  to  refer  whole  case  when  disagreeing  with 
verdict  rega7 ding  some  accused  only — Confession 
— Corroboration — Evidence  Act.  s.  30. — Sub-s. 
(2)  of  s.  307,  Grirn.  Pro.  Code,  does  not  intend 
that  when  the  Judge  is  not  prepared  to  accept 
the  verdict  of  the  jury  in  its  entirety,  the 
vyholecaseis  to  be  referred  to  the  High  Court. 
It  only  contemplates  a  reference  to  the  case  of 
•those  persons  in  respect  of  whom  the  Judge 
decfines  to  accept  the  verdict.  When  the 
Judge  agrees  with  the  jury  in  respect  of  any 
particular  accused,  the  Judge  ought  to  convict 
and  sentence  or  acquit  that  accused  as  the  case 
may  be.  The  confession  of  a  co-accuaed  can  be 
taken  into  consideration,  but  the  Court 
requires  corroboration  before  acting  upon  such 
a  confession.  Where  the  corroboration  con- 
sisted of  statements  of  witnesses  which  though 
giving  rise  to  suspioion  were  consistent  with 
the  ionoceoce  of  the  accused  ;  Held,  that  the 
corroboration  fell  far  short  of  what  is  required 
to  support  a  conviction,  KING  EMPEROR  v. 
Babur  am,  19  C.W.N.  584  =  21  C.L.J.  492  = 
16  Cp.  L,J.  321  =  28  Ind. Cas.  657. 

(2951)— 3.  307— See  Nos.  2422,  2428,  2759, 
2893.  2894,  2917,  2918,  2923,  2930,  supra  and 
Nos.  3270,  3694,  infra. 

.(2952J— Ss.  307.  238— See  HIGH  CoURT, 
SUPERINTENDENCE  AND  POWERS  OF,  3  C. 
189. 

(2953»— Ss,  307  and  269  (3)  — See  VERDICT 
OF  JURY,  9  Bom.    L.R.  1057  =  7  Cr.  L.J.  236- 

(2954)— S3.  307,  310— Sea  PREVIOUS  CON- 
VICTION, 30  M.  134  =  5  Cr.  L.J.  422. 

(2955)— Ss.  307  and  3^1— Reference  to  the 
High  Court  by  the  Sessions  Judge  lohen  he 
disagrees  tvdh  the  verdict  of  the  jury— Circum- 
stances justifying  reference  —  High  Court's  power 
m  the  reference  to  go  into  evidence— Pardon  to 
the  appj  over— Reasons  for  granting  paidoii, 
omission  to  state,  consequence  —  Approver's 
testimony,  the  corrobaration  needed- -Confession, 
facts  thrmvmg  suspicion  on  the  truth  of— Penal 
Code  {Act  XLiY  of  1860),  ss.  U4,  302.  392.— 
Where  the  tacts  which  led  up  to  the  tender 
of  pardon  appear  on  the  record,  the  omission  on 
the  part  of  a  Magistrate  (otber  than  a  Presidency 
Magistrate)  tendering  pardon  to  a  would-be 
approver  under  s.  ••J37,  Crim.  Pro.  Code,  to  state 
reasons  is  not  an  illegality  or  irregularity  which 
vitiates  the  proceeding  under  that  section  and 
renders  the  evidence  ot  the  approver  inadmis- 
sible. In  dealing  with  a  reference  under  s.  307, 
Crim.  Pro.  Code,  the  High  Court  must  consider 
the  entire  evidence  and  give  due  weight  to 
the  opinions  of  the  Sessions  Judge  and  jury, 
including  the  opinion  of  the  minority  of  the 
jury  when  the  verdict  is  divided.  When  a 
Sessions  Judge,  after  the  jury  have  given  their 
verdict,  disagrees  with  the  verdict  and  decides 
to  make  a  reference  to  the  High  Court,  be  may, 
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after  telling  the  jury  his  intention  to  do  so,  ask 
the  jury  to  give  their  reasons  for  the  verdict  and 
record  those  reasons.  But  the  circumstance 
that  no  such  reasons  have  been  recorded  by  the 
Sessions  Judge  does  not  warrant  the  High  Court 
to  decline  to  go  into  the  evidence  and  to  arrive 
at  its  own  judgment,  after  giving  due  weight  to 
the  views  taken  by  the  Judge  and  the  jury  as 
to  the  guilt  or  innocence  of  the  accused.  Pacts 
and  circumstances  rendering  an  approver's 
testimony  unreliable,  discussed.  EMPEROR 
v.  AnnadA  Charan  Thakur,  13  C.W.N.  737 
=  9  C.L.J.  638  =  36  C.  629  =  2  Ind. Cas.  497  =  10 
Cr.  L.J.  32.  (5  C.L.J.  224,  29  C.  128,  9  C.L  J. 
43-2,  .P.;  7  C.W.N.  135,  29  M.  91, fl.;  2A,LJ, 
475,  Diss.)  [R  ,  41  C  621  =  14  Cr.L.J.  660  =  21 
Ind.  Cas.  900,  18  C.L.J.  522  =  18  CW.N.  615  = 
15  Cr.  L.J.  31  =  22  Ind.  Cas.  175.] 

(2956)— Ss.  307  and  369— Verdict  of  jury, 
acceptance  of — Power  of  Sessions  Judge  to  re- 
consider the  verdict,  and  refer  the  case  to  the 
High  Court.  —  It  is  not  open  to  a  Sessions  Judge, 
when  he  has  once  acoapted  the  verdict  of  the 
jury  and  has  postponed  the  case  for  passing 
sentence,  to  re-consider  his  order  and  refer  the 
case  to  the  High  Court  under  s.  307,  but  he 
must  pass  sentence  on  the  persons  awaiting 
sentence  on  the  verdict.  QUEEN-EMPRESS 
V,  MOJAHUR  Rahman,  4  C.W.N.  683. 

(2957)— Ss.  307,  383.  491  and  456— See 
Appeal— Cases  where  appeal  lie,  29  C 
286  =  6  C.W.N.  254,  P.B. 

(2958)— Ss.  307  and  418— See  VERDICT  OF 
Jury,  4  M.L.T.  483  =  9  Cr.  L  J.  93,  14  M. 
36  =  2  Weir  390. 

(2959)— Ss.  307,  418.  423— See  ACT  III  OF 
1884,  s.  8  (6),  9  A.  4vi0  =  A.W.N.  1887,  39. 

(2960)— Ss.  307.  429 -See  REFBRNCE  TO 
HIGH  COURT,  10  B.  497,  13  M.  343  =  2  Weir, 
389,  9  G.L.J.  432  =  2  Ind.  Cis.  593,  11  G.W.N. 
715  =  5  Cr.  L.J.  484,    15  B.  452. 

(2960  a)— S.  308— See  No.  3487,  infra. 

8.  309  (  =  1882,  8.  309;  1872,  ss.  255,  para 

1,  261,  262  ;  1861,  s.  324.) 

See  Assessors. 

(2961)— S.  309  {  =  Crim.  Pro.  Code,  1882, 
s.  309) — Summing  up  of  evidence  by  Sessions 
Judge. — The  power  of  summing  up  the  evidence 
should  be  exerci.sed  by  the  Sessions  Judge, 
under  s.  309  of  the  Crim.  Pro.  Code,  in  long 
and  intricate  cases  ;  and  he  should  not  obtrude 
on  the  assessors  his  own  opinion  on  the  worth- 
lessness  or  otherwise  of  portions  of  the  evidence. 
SHADULLA  HOWLADAR  V.  EMPRESS,  9  C. 
875  =  12  C.L.R.  506. 

(2962)— S.  309- Case  tried  with  assessors- 
Judge  differing  from  assessors — Duty  of  Judge 
to  record  the  grounds  of  their  opinioti. — Where, 
in  a  case  tried  with  the  aid  of  assessors,  the 
Sessions  Judge's  views  difier  from  the  opinions 
of  the  a'-sessors  and  he  gives  judgment  with- 
out conforming  to  their  opinions,  it  is  his  duty 
to  record,  in  his  judgment,  the  opinion  of  the 
assessors  with  the  reasons  given   by   them  for 
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those  opinions.  GURANDITTA  v.  KlNG- 
Emperok.  48  P.R.  1905,  Cr.  =  192  P.L.R.  1903 
=  3Cp  L.J.  132. 

(2963)— S.  309— Sessions  Court— Opinion  of 
Assessors — Assessors  are  not  Judges  of  fact. — 
In  a  Sessions  caae,  the  Assessors  are  not  Judges 
of  questions  of  fact.  The  Code  of  Criminal 
Procedure  does  not  invest  them  with  the  power 
of  appreciating  the  evidence  so  as  to  bind  the 
Judge.  Their  opinion  must  have  regard  paid  to 
it,  but  after  all  it  is  the  Judge  who  is  to  decide 
the  case  on  the  facts  as  well  as  law.  EMPEROR 
V.  Shankar  Balvant  Kulkarni,  14  Bom. 
L.R.  710  =  16  Ind.  Cas.  323  =  13Cr.  L  J.  677  =  1 
Bom.  Cf.  C.  159. 

(2964)— 8.  309— See  Plea  of  GUILTY,  7 
Bom.  L.R.  731  =  2  Cr.  LJ.  609. 

(2965)— S.  309-See  Nos.  1670,  2760,  2761, 
supra  and  No.  4092,  infra, 

(2966)— Ss.  309,  356  {  =  Crim.  Pro,  Code, 
Act  X  of  1882,  ss.  309,  356)— Imperfect  record 
— Effect. — Where  it  appeared  from  the  record 
in  a  Sessions  case  that  there  were  the  following 
defects,  (1)  that  while  the  record  showed  the 
opinion  of  the  assessors  was  that  the  accused 
were  guilty  while  their  mainfest  intention  was 
to  acquit  them  as  the  Judge  eventually  did, 
(2)  that  the  minutes  of  the  evidence  of  some 
witnesses  was  not  made  as  the  examination  of 
chose  witnesses  proceeded,  held  that  the  provi- 
sions of  ss.  309,  356  of  the  Crim.  Pro.  Code, 
had  not  been  complied  with  and  that  there 
should  be  a  re-trial.  EMPRESS  v,  BARMAJIT, 
A.W.N.  1891,  145. 

(2967)— Ss.  309,  366  — See  JUDGMENT,  20 
P.R.  1879,  Cr. 

(2968)- Ss.  309,  403,  423  —  Practice  — 
Assessor's  opinions  how  to  be  taken — Cross- 
.ezamining  assessors,  contrary  to  laio^Bighl  of 
private  defence — Rioting  —  Right  of  private 
defence,  if  exceeded— Punishment— Conviction 
set  aside — Re-trial. -A  trial  is  altogether  vitiated 
if  the  assessors  are  not  asked  and  are  apparently 
not  allowed  to  give  an  independent  opinion  on 
the  case.  The  cross-examination  of  the  assessors 
is  entirely  coolrary  to  law.  S.  309  of  the  Code 
of  Criminal  Procedure  gives  the  Judge  no  power 
to  question  the  assessors  until  they  have 
delivered  their  opinions  orally  and  he  has 
recorded  such  opinions.  If  there  is  anything 
obscure  in  their  verdicts  there  is  no  objection 
to  the  Judge  asking  questions  to  clear  up  such 
obscurity  ;  but  he  is  bound  to  allow  the  assessors 
to  express  their  own  opinions  independently  in 
their  own  words  on  the  whole  case,  before 
interfering  with  them  in  any  way  or  asking 
them  any  question  whatever,  except  "what  is 
your  opinion."  When  a  Court  finds  that  an 
accused  had  the  right  of  private  defence  in  any 
oase,  it  ought  not  to  convict  any  of  them  of 
rioting.  It  is  impossible  that  a  man  who  is 
acting  in  the  exercise  of  a  legal  right  can  be  a 
member  of  an  unlawful  assembly.  Any  person 
who  exceeds  the  right  of  private  defence  is 
liable  to  be  punished  foi  the  specific    ofience  of 
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culpable  homicide  or  other  crime  which  he  may 
be  found  to  have  committed  in  excess  of  that 
right.  When  a  conviction  is  set  aside  and  a 
re-trial  ordered,  the  wholecase  is  re-opened,  and 
the  accused  must  be  tried  again  on  all  the 
charges  originally  framed.  Having  regard  to 
the  provisions  of  s.  423,  of  the  Crim. Pro.  Code, 
the  provisions  of  s.  403,  in  that  respect,  cannot 
apply,  NAZIMUDDIv.  EMPEROR,  13  Cr.  L.J. 
497  =  15  Ind.  Cas.  641  =  40  C  163.  (22  C.  377. 
Rel.)  [ff.,  15  Cr.  L.J.  385  =  23  Ind.  Caa.  985 
=  18  G.W.N.  498.] 

(2969)— Ss,  309,  494— See  WITHDRAWAL  OP 
PROSECUTION,  Rat.  Un.  Cr.  C.    307  =  Or.  Rg. 

58  of  1886. 

(2970) -Ss,  309,  537  (  =  Crim.  Pro.  Code, 
1882.  ss.  309,  537)— Case  tried  ivith  the  aid  of 
assessors — Omission  to  record  jitdgment. —Tha 
omission  of  a  Judge  to  record  a  judgment  in  a 
case  tried  with  the  aid  of  assessors,  is  an  irregu- 
larity ;  but  it  is  covered  by  s.  537  of  the  Code. 
In  re  Savu  Pasumbadi,  2  Weir  392. 

S.  310  (  =  1882,  8.310). 

See  Previous  conviction. 

(2971)— S.  310— Verdict  of  acquittal  —  No 
questioning,  therefore,  of  prsvicus  conviction — 
Reference — Procedure. — The  accused  was  tried 
by  a  Court  of  Sessions  on  the  charge  of  theft 
of  a  cap,  but  was  acquitted  by  the  jury.  Owing 
to  this  verdict,  the  Sessions  Judge  was  disabled 
from  asking  the  prisoner  about  his  previous 
conviction,  with  which  also  the  prisoner  was 
charged.  Upon  a  reference  to  the  High  Court 
by  the  Sessions  Judge,  held  that  the  accused 
was  guilty  of  the  oSence  of  theft  and  that  the 
case  should  be  remanded  to  the  Court  of 
Sessions  in  order  that  it  might  proceed  to 
finish  the  trial  by  applying  the  procedure 
prescribed  by  s.  310.  QUEEN-EMPRESS  V. 
GOVIND  JHAVRYA,  2  Bom.  L.R.  336. 

(2972)— S.  310  (  =  Cri7}i.  Pro.  Code,  1882, 
s.  310)  — Proof  of  previous  convictions. — In  a 
trial  by  jury  or  with  the  aid  of  assessors,  the 
record  should  invariably  show  that  reference 
to  a  previous  conviction  has  not  been  made 
until  the  subsequent  ofience  has  been  found 
proved  against  the  accused.  KRISTO  BEHARI 
Dass  v.  Empress,  12  C.L.R.  555. 

(2973) — S.  310— Jury  being  informed  of  pre- 
vious co:iviction  before  taking  their  verdict  on 
substantive  offence. — Where  a  Judge  informed 
the  jury,  before  he  took  their  verdict  on  the 
substantive  ofience  that  the  accused  was 
charged  as  an  old  offender,  held  that  he  acted 
in  direct  violation  of  s.  310  of  the  Code.  In  re 
CHUNDI  PERUGADU  alias  JILLARIGADU, 
2  Weir  393. 

(2974)— S.  310  {  =  Crim.  Pro.  Code,  Act  X  of 
1882,  s.  310)— PewaZ  Code,  s.  15— Trial  by  jury 
— Procedure. —Where  in  a  trial  by  a  Sessions 
Judge  and  jury,  one  of  the  witnesses  was  allow- 
ed to  state  that  he  had  heard  that  the  accused 
was  an  old  convict,  and  it  appeared  that  the 
jury  were  awara    of  the  previous  oonviotioa 
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before  they  gave  theii  verdict,  held  that  the 
accused  might  have  been  prejudiced  by  the  con- 
travention of  the  provision  in  8.310  of  the  Crim. 
Fro  Code,  and  that  there  should  be  a  new  trial. 
EMPRESS  V,  JHINGURI,  A.W.N.  1890,  12. 

(2975)— S.  810— See  No.  2954,  supra  and 
No.  3119,  infra, 

(2976)— Ss.  310  (a),  537  (  =  ss.  310  (a),  537, 
Crim.  Pro.  Code,  188'2) — Material  irregularity, 
— Where  a  Sessions  Judge  had  at  owe  and  the 
same  examination  of  the  prisoner,  after  the 
evidence  for  the  prosecution  bad  been  taken, 
enquired  from  him  what  he  bad  to  say  on  the 
charge  of  theft  and  also  on  the  charge  of 
having  been  previously  convicted,  held,  that 
this  irregularity  could  not  aSect  the  conviction 
of  the  accused,  if  it  had  not  occasioned  a  failure 
of  justice.  BEPIN  Behari  Shaha  v. 
Empress,  13  C.L.R.  110. 

(2977)— Ss.  310,  343  and  5\\— Previous  con- 
victions how  to  he  proved — Examination  of  ac- 
cused to  prove  such  convictions,  whether  proper — 
Evidence  Act,  s.  91. —Previous  convictions 
should,  regard  being  had  to  the  provisions  of 
s.  91,  Evidence  Act,  and  s.  511,  Crim.  Pro.  Code, 
be  proved  by  copies  of  judgment  or  extracts  from 
judgments  or  by  auy  other  documentary  evi- 
dence of  the  fact  of  such  previous  conviction;  and 
the  examination  of  the  accused  in  respect  of 
those  convictions  is,  having  regard  to  s.  342, 
Crim.  Pro.  Code,  without  legal  warrant  or 
justification.  A  Sessions  Judge  is,  however, 
justified,  under  s.  310,  Crim.  Pro.  Code,  in 
passing  sentence  on  the  accused  on  an  admission 
by  him  of  previous  convictions,  and  such  sent- 
ence should  not  be  interfered  with,  unless  the 
accused  has  been  prejudiced  by  the  irregularity 
in  the  enquiry  as  to  the  previous  convictions. 
Yasin  v.  King  Emperor,  28  C.  689  =  5  C.W. 
N.  670.  (26  C.  49,  F.)  [iJ.,  28  B.  129,  3  L.B. 
R.  208.] 

(2978)—  Ss.  317,  339— See  APPROVER,  37  C. 
845,  S.B. 

S.  321  (  =  1882,  s.  321;  1872,  b  400;  1861, 

s.  329). 

(2979)— Ss.  321,  324— See  Assessors,  Rat. 

Un.  Cr.  C.  304  =  Cr.  Rg.  52  of  1886. 

S.  322  (  =  1882,  8.  322;  1872,  a.  401,  para 

1;  1861,  s.  380,  para  1). 

(2980)— Ss.  322  and  323— See  LEGAL  PRAC- 
TITIONERS —  ADVOCATE,  L.B.R.  1872  — 
1892, 260. 

S.  323  (  =  1882,  8.  323;  1872,  s.  401,  para 

2.) 

(2981)— S.  323— See  No.  2980.  supra  and 
No.  3574,  injra. 

(2982) -S.s.  323,  345  (5),  439.  4.m-~ Appellate 
Court — Power  to  sanction  compromise.—  The 
power  of  an  appellate  Court  to  grant  sanction 
to  compromise  a  case  arising  under  s.  323, 
Crim.  Pro.  Code,  is  given  to  an  appellate  Court 
under  cl.  5  of  s.  345  of  that  Code.  This  section 
is  rendered  unnecessary  if  the  appellate  Court 
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be  held  to  have  power  to  grant  sanction  to 
compromise  under  cl.  (d)  of  s.  463  of  the  Code» 
S.  439  grants  certain  fixed  powers,  and  does  not 
mention  s.  345,  cl.  (5).  Naqi  AHMAD  v. 
King-Emperor,  11  A  L.J.  13  =  18  Ind.  Cas. 
270  =  14  Cr.  L.J.  46.     (32  A.  153,  Doubted.) 

S.  324,  paras  1  to  5  (  =  1882,  8.324  ;  1872, 

s.  402  ;  1861,  8.  331),  and  paras  6  and  7, 
(  =  1882;  8.325;  1872,  s.  403;  1861,  a.  332). 

(2983J— S.  324— See  No.  2979,  supra. 

S.  326  (  =  1882,  s<  326  ;  1872,  s.  407  ;  1861, 

B.  336). 

(2984)— S.  326  {  =  Crim.  Pro.  Code,  1872, 
s.  407) — Duty  of  issuing  a  precept. — The  duty  of 
issuing  a  precept,  which  is  imposed  on  the  Court 
of  Sessions  by  s.  407,  Crim.  Pro.  Code,  1872, 
cannot  legally  be  performed  by  a  Subordinate 
Judge  in  temporary  charge  of  the  current  duties 
of  the  Sessions  Judge.  Karwar  SUB-Judge'S 
Letter,  No.  646.  Rat.  Un.  Cr.  C.  148. 

(2985)-S.  326— See  No,  2783,  supra. 

(2986)— Ss.  326,  327  (  =  Crim.  Pro.  Code. 
1882,  ss.  326,  327) — Appointment  of  assessors 
outside  persons  summoned. — The  Sessions  Judge 
has  DO  power  to  select  any  one  to  act  as  an 
assessor  who  has  not  been  summoned  under 
s.  826  or  s.  327,  Crim.  Pro.  Code.  EMPRESS  v. 
Badri,  A.W.N.  1894,  207. 

(2987)— Ss.  826,  537— See  ASSESSOR,  13  0. 
C.  337  =  6  Ind.  Cas.  874. 

S.  327  (  =  1882,  B.  327  ;  1872,  s.  410;  1861,. 

8.  338). 

(2988)— S.  327— See  Noa.  814,  2986,  supra. 

S.  332.  paras  1,  2  and  4  (  =  1882,     s.  332; 

1872,  s.   414;  1861,  s.  3S4)  ;  para  3,  new. 

(2989) — S.  3o2 — Service  of  summons  on  ser- 
vant of  juror — Civ.  Pro.  Code,  Act  XIV  of  1882, 
s.  70.— On  the  analogy  of  s,  70  of  the  Civ. 
Pro.  Code,  a  service  of  s^ummons  on  a  juror,  in 
order  to  be  sufficient  to  make  him  liable  under 
s.  332  of  the  Crim.  Pro.  Code,  cannot,  outside 
the  Presidency  towns,  be  efiected  on  bis  servant. 
In  the  matter  of  the  petition  of  BEHARI  LAD,, 
A.W  N.  1899,  13. 

(2990)— Ss.  332,  403.  ^2,1— Discharge,  order  of, 
by  High  Court  Sessions,  if  any  bar  to  fresh  pro- 
ceedings— Nolle  prosequi. — An  order  of  discharge 
by  the  High  Court,  in  the  exercise  of  its  Original 
Criminal  Jurisdiction, is  no  bar  to  fresh  proceed- 
ings being  taken  before  a  competent  Magis- 
trate upon  complaint  or  upon  a  Police-report  or 
under  s.  190  (c)  of  the  Code  of  Criminal 
Procedure,  (29  C.  726  =  6  C.W.N.  633,  R.) 
Where  an  accused  person  was  put  upon  his 
trial  before  the  High  Court  Sessions  on  charges 
punishable  under  ss.  363  and  366,  Penal  Code, 
and  an  order  of  discharge  was  passed  upon  the 
Advocate-General  entering  a  nolle  prosequi  and 
subsequently  the  accused  being  again  sent  up 
to  take  his  trial  upon  the  same  charges,  the 
Deputy  Magistrate  held  that  he  could  not  be 
so  tried  :    Held  —  That   the    Magistrate    was 
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wrong  in  declining  jurisdiction  which  he 
undoubtedly  had,  and  he  was  bound  to  adjudi- 
cate on  the  charges  properly  laid  before  him 
against  the  accused-  Held  also — that  the  order 
of  discharge  by  the  High  Court  Sessions  could 
not  be  set  aside  by  any  tribunal,  and  it  did 
not  require  to  be  set  aside  for  initiation  of  fresh 
proceedings  on  the  same  charges.  KlNG- 
Emperor  V,  Sheikh  Idoo,  16  C  W.N.  983  = 
IS  Ind.  Ga8.  488  =  18  Cr.  L.J.  488. 

(2991)— Ss.  333,  555— Stc  JUDGE  OF  HIGH 
COURT,  2  C.W.N.  481. 

S.  334  (  =  1882,  b.  334). 

(2992)— S.  334— See  No.  2382,  supra. 

S.  337  (  =  1882,  a.  337;  1872  s.  347  ;  1861, 

s.  209). 

See  ACCOMPLICE. 
See  ACCUSED  PERSON. 
See  APPROVER. 
See  Pardon. 

(2993)— S.  337— Scope  o^'.— This  section  does 
not  contemplate  either  that  the  District  Ma- 
gistrate should  delegate  the  tender  of  pardon 
to  a  Subordinate  Magistrate  who  has  no  con- 
cern whatsoever  with  the  case,  or  that  the  said 
Magistrate  should  record  informal  statements 
which  are  not  and  could  not  be  admissible  as 
evidence.  In  a  case  where  the  tender  of  par- 
don must  be  regarded  as  a  tender  by  the  Dis- 
trict Magistrate,  who  examined,  as  witnesses 
in  the  case,  the  persons  who  had  accepted  the 
tender,  the  District  Magistrate  was  debarred 
under  s.  337  (4)  from  trying  the  case  himself. 
The  Magistrate's  orUer  releasing  on  bail  the 
persons  who  had  accepted  the  tender  was 
wrong,  because  they  were  not  already  on  bail 
at  the  time.  EMPRESS  v.  BODHAN,  13  C-P.L, 
R.  Cr.  7. 

(2994)— S.  337—  Pardon  tendered— Reasons 
to  be  recorded.  — ^ hen  a  Magistrate  tenders  a 
pardon  under  the  said  section,  be  is  bound  to 
record  his  reasons  for  doing  so.  QUEEN- 
EmpRESS  V.  NgA  TUN  BAW,  U.BR.  1897— 
1901,  Yol,  I,  81, 

(2995)— S.  337  (  =  Crim.  Pro.  Code,  1882, 
6.  337) —  Condition  0/  pardon, — The  only  condi- 
tion on  which  pardon  could  be  tendered  to  an 
accused  person  is  the  one  specified  in  s.  337  of 
the  Grim.  Fro,  Code.  It  cannot  be  stipulated 
that  the  accomplice  should  testify  to  having  been 
present  when  the  crime  was  committed. 
Queen-Empress  V  Yakub,  Rat.  Un.  Cr.  C. 
612  =  Cr.  Rg.  34of  1892. 

(2996) -S.  337  (  =  Crm.  Pro.  Code,  1882, 
s.  209) — Power  to  tender  a  conditional  pardon. 
— The  power  to  tender  a  conditional  pardon 
under  s.  209,  extends  to  cases  triable  by  the 
Magistracy  concurrently  with  the  Court  of  Ses- 
sions. High  Court  Proceedings,  ioth 
NOV,  1864,  3  M.H.C.  App.  2, 

(2997)— S.  837  (  =  Grim.  Pro.  Code,  1861, 
s.  209)  -Po2i;er  under  the  section,  when  exercis- 
able.— The  power  given  to  a  Magistrate,  under 
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s.  209  cannot  properly  be  exercised  except  with 
a  view  to  the  committal  of  a  case  for  trial 
before  a  Court  of  Sessions.  HIGH  COURT 
Proceedings,  26th  July  1866,  3  M.H.C, 
App.  4. 

(2998)  -  S.  iZl— Non-fulfilment  of  conditions 
of  pardon — Trial  of  approver. — Nothing  can  be 
done  against  an  approver  who  has  not  complied 
with  the  condition  on  which  the  tender  of 
pardon  was  made  to  him,  until  after  the  case  in 
the  Court  of  Sessions  has  been  finished  ;  then 
his  trial  should  be  commenced  de  novo.  QUEBN- 
EMPRESS  v.  BHAW,  23  B.  493.  iF.,  13  C.P. 
L.R.  123,  4  Bom.  L.R.  826,  5  N.LR,  134  ; 
AppL,  24  M.  321  =  2  Weir  396  ;  R  , 'A  Bom.  L. 
R.  271  =  25  B.  675,52  P. L.R.  1903  =  4  P.R. 
1903,  Cr..  6  O.C.  236,U  B.R.  1907,  4th  Quarter, 
Crim.  Pro.  Code,  p.  7  =  14  Bur.  L.R.  306  =  7 
Cr.  L.J.  245.] 

(2999)  — S.  Z'il  —  Conditional  pardon— Breach 
of  condition. — No  action  cstn  be  taken  against 
a  person  who  has  accepted  a  pardon,  for  breach 
of  the  conditions  on  which  the  pardon  was 
tendered,  uniil  after  the  case  in  the  Court  of 
Sessions  has  been  finished.  EMPEROR  v. 
ReVAPPA,  4  Bom.  L.R.  826.  [J?.,  lO  Cr.  L  J. 
418  =  3  Ind,  Cas.  922  =  5  N.L.R.  134. J 

(3000) — S.  337 — Tender  of  conditional  pardon 
—  Willidraiual  of  the  pardon  by  the  committing 
Magistrate  withotit  placing  the  person  before 
Sessions  Judge  for  giving  his  evidence — Validity 
— Trial  of  approver  — When  pardon  to  be  with- 
drawn and  by  whom — Good  faith. — S.  387r 
cl.  (2»,  Ctim  Pro.  Code,  requires  that  every 
person  accepting  a  tender  of  pardon  "  shall  be 
examined  as  a  witness  in  the  case."  The  worda 
"in  the  case"  are  purposely  used  so  as  to  include 
the  preliminary  inquiry  and  do  not  refer  to 
the  trial  only.  Where  an  approver,  when 
examined  in  the  preliminary  inquiry,  keeps 
back  mnterial  evidence  within  his  knowledge, 
the  Magistrate  can  withdraw  the  pardon,  and 
it  is  not  tbe  duty  of  the  prosecution  to  put  him 
forward  as  a  witness  in  the  Sessions  trial. 
iF.,  U.B.R.  1907. :4th  Quarter.  Crim.  Pro. 
Code,  p.  7;  R.,  153  P. L.R.  1905  =  41  P.R.  1905,, 
Cr]  When  a  pardon  is  revoked,  nothing  should 
be  done  against  the  person  who  so  forfeits  it, 
until  after  the  trial  of  the  other  accused  is  over. 
and  then  his  trial  should  proceed  de  novo.  \_R,, 
8  Bom.  L.R.  740=30  B  611.  U.B.R.  1907,  4tb 
Quarter,  Crim.  Pro.  Code,  7.]  When  a  pardon 
has  bcon  tendered  and  has  been  accepted,  th& 
utmost  good  faith  must  be  kept  on  both  sides. 
Good  faith  is  broken  if  tbe  witness  does  not 
disclose  tbe  truth  to  the  Magistrate,  and  tbe 
conditional  pardon  may  be  at  once  with- 
drawn as  soon  as  good  faith  is  broken.  The 
Crim.  Pro,  Code  does  not  specify  by  whom  a 
pardon  may  be  withdrawn.  Ordinarily  tbe 
authority,  which  makes  an  ofier,  has  the 
power  of  withdrawal.  The  proper  authority 
therefore,  to  withdraw  a  pardon  is  the  authority 
which  granted  it,  even  after  tbe  trial  has  been 
held  in  the  Sessions  Court.  Queen-EmpresS- 
V.  RAMASAMI,  24  M.  321  =  2  Weir  396.  [F., 
10  Cr.L.J.   418  =  3  lad.   Cas.  922  =  5  N.L.Rr 
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134,  8  Cr.L.J.  153  =  81  M.  272  =  3  M.L.T.  407, 
13  Cr.L.J.  33  =  13  Ind.Cas.  273  =  5  S-L.R.  174; 
Appr.,  11  Cr.L.J.  702  =  37  C.  845  =  15  C.W.N. 
iib  =  8  Ind.  Gas.  721  ;  R.,  33  M.  514  =  7  M.L.T. 
121  =  5  Ind.  Gas.  831  =  1910  M.W.N.  5  =  11 
Cr.  L.J.  254,  7  Cr.  L.J.  245  =  U.B.R.  1907,  Cr. 
P.O.  7  =  14  Bur.  L.R.  306;  Considered,  9  Cr. 
L.J.  571  =  32  M.  173  =  2  Ind.  Cas.  343.] 

(3001)— S.  331— Revocation  of  pardon.— The 
authority  which  tendered  a  pardon  has  ihe 
power  to  revrke  it  where  there  are  grounds  for 
it.  Queen-Empress  v.  Raja  Ram,  3  O.C. 
191.     (A.W.N.  1895,  163  and  24  C.  492,  R.) 

(3002)— S.  337— Paydon— Case  not  triable  ex- 
clusively by  Court  of  Session  or  High  Court — 
Evidence  of  approver. — It  is  only  in  cases 
triable  exclusively  by  the  Court  of  Sessions  or 
the  High  Court  that  a  pardon  can  be  lawfully 
granted  to  an  accused  person.  It  is  illegal  to 
convert  an  accused  person  into  a  witness  ex- 
cept when  a  pardon  has  been  lawfully  granted, 
and  the  deposition  of  an  accused  person,  to 
whom  a  pardon  has  been  tendered  for  an  offence 
not  exclusively  triable  by  a  Court  of  Ses.oion  or 
High  Court,  cannot  be  considered  against  other 
persons  accused  of  such  offence.  DURGA  v. 
Emperor,  62  P. L.R.  1902. 

(3003)— S.  337— Pardon— Case  not  triable 
exclusively  by  a  Court  of  session  or  High  Court 
—  Accomplice  evidence. — Where  the  offence  is 
not  one  triable  exclusively  by  the  Court  of  Ses- 
sion or  the  High  Court,  a  pardon  cannot  be 
granted  under  s.  337.  The  evidence  of  an 
accomplice  who  is  illegally  pardoned  and  made 
a  witness  must  be  excluded  in  such  a  case. 
NGA  THA  Hla  v.  Queen-Empress,  L.B.R. 
1893—1900,  51. 

(3004)— S.  337 — "  Such  offence  "  meaning  of— 
Pardon.  —  Held  by  the  Full  Bench :— The 
effect  of  the  words,  "  such  offence  "  in  s.  338, 
is  to  restrict  the  scope  of  the  section  to  the 
offences  referred  to  in  s.  337,  viz  ,  offences 
triable  exclusively  by  a  Court  of  Session  or  the 
High  Court.  A  Sessions  Judge  cannot  tender  a 
pardon  to  an  accused,  under  s.  338  of  t,he 
Code  of  Criminal  Procedure,  when  the  offences 
for  which  he  has  been  committed  are  not 
triable  exclusively  by  the  Court  of  Sessions. 
N.A.  SUPRAMANIYA  AIYaR  v.  QUEEN-EM- 
PRESS,  to  M.L.J.  147,  F.B. 

(3005)— S.  331— Pardon— Pardon  by  Local 
Government  outside  s.  337  of  the  Grim.  Pro. 
Code— Pardon  wilhdr axon  and  accused  convict- 
ed— Acquittal  when  no  breach  of  condition  of 
pardon  is  shown. — When  tbe  Local  Government 
sanctioned  tbe  pardon  of  the  accused  outside 
the  provisions  of  s.  337  of  the  Criminal  Proce- 
dure Code,  on  condition  of  his  making  a  full 
disclosure  of  all  tbe  facts  connected  with  the 
case  within  his  knowledge,  and  the  pardon  was 
cancelled  and  the  accused  was  prosecuted  and 
convicted  subt-equently  for  the  offence  with 
which  he  was  originally  charged,  held,  that  it 
was  not  shown  that  the  accused  had  failed  to 
30t  up  to  the  conditions  of  his  pardon,   that  be 
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was  entitled  to  be  acquitted,  and  that  he  should 
not  have  been  prosecuted.  KUNWAR  SINGH 
V.  EMPEROR,  126  P.L  R.  1902  =  34  P.R.  1902, 
Cr. 

(3006)  -  S.  331— Pardon,  tender  of— Evidence 
Act,  ss.  24  and  133 — Confession  by  an  accom- 
plice— Admissibility  of  evidence — Illegal  induce- 
ment or  threat — Withdraival  of  case  against  co- 
accused — Discharge. — S.  337  of  the  Crim.  Pro. 
Code  requires  a  Magistrate,  who  tenders  a  par- 
don, to  record  his  reasons  for  so  doing.  Where, 
however,  the  facts,  which  led  up  to  the  tender, 
appear  on  the  record,  the  omission  to  state 
reasons  is,  not  only  not  an  illegality,  but  not 
even  an  irregularity  which  vitiates  the  proceed- 
ings. The  tender  of  a  pardon  by  local  Govern- 
ment, though  of  doubtful  validity  inlaw,  can 
in  no  way  be  regarded  as  an  inducement  or 
threat,  illegally  held  out  to  an  accused  person, 
to  disclose  or  withhold  any  matter  within  his 
knowledge.  Where  the  Public  Prosecutor  put 
in  a  petition  under  s.  409,  Crim.  Pro.  Code,  for 
withdrawing  a  case  against  one  of  the  accused 
persons  and  tbe  application  was  granted  :  Held, 
such  person  became  a  competent  witness  and 
his  evidence  was  admissible,  even  though  no 
formal  order  of  discharge  was  recorded. 
Deputy  Legal  Remembrancer  v.  Banu 
SINGH,  3  C.L  J.  224  =  5  Cr.L.J.  142.  [F..  .36 
C.  6'29  =  9C.LJ.  638=13  C-W.N.  757  =  10  Cr. 
L.J.  32  =  2Ind.  Cas.  497.] 

(3007)— S.  337  (  =  Crim.  Pro.  Code,  ActX  of 
1882,  s.  337) — Tender  of  paidon  to  accomplice 
— Authority  competent  to  revoke, —  Where  a 
first  class  Magistrate  has  tendered  a  conditional 
pardon  to  an  accomplice  and  examined  him  as 
a  witness,  the  only  authorities  by  which  the 
pardon  can  be  formally  withdrawn  are  the 
Magistrate  himself  before  the  commencement 
of  the  trial  b\  the  Sessions  Court  and  the 
Sessions  Judge  who  can,  if  he  finds  the  condi- 
tion of  the  pardon  not  fulfilled,  direct  the 
commitment  of  the  accomplice  for  trial  for  the 
original  offence.  The  District  Magistrate  has 
no  jurisdiction  to  withdraw  the  pardon. 
Empress  v.  Bhola,  A.W.N.  1895, 163.  [Not 
F.,  3  O.C.  19i.] 

(3008)— S.  337  (  =  Crim.  Pro.  Code,  Act  X  of 
1872,  s.  341}— Applicability. — The  tender  of 
pardon  is  restricted  by  s.  347  of  the  Crim.  Pro. 
Code  to  offences  described  as  triable  exclusively 
by  a  Court  of  Session.  EMPRESS  v.  GOPAL, 
A.W  N.  1882,  240. 

(3009)— S.  337  —  Formal  withdrawal  and 
forfeiture  of  pardon  if  necessary  before  proceeding 
against  approver  for  original  offence.— XJn^et 
the  presens  Code  of  Criminal  Procedure,  no 
formal  withdrawal  of  a  pardon  and  no  formal 
declaration  that  a  pardon  has  been  forfeited  are 
required  before  proceeding  against  a  person  who 
accepted  a  conditional  pardon  but  violated  the 
condition  thereof.  EMPEROR  v.  SABER 
AKUNJI.  19  C  W.N.  179  =  27  Ind.  Cas.  184. 

(3010)— S.  337— See  BUR.  ACT  I  OF  1899, 
ss.  6  and  8,  1  L.B.R.  62. 
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(3011)— a.  337  —  See  Commitment  to 
Sessions  Court,  a. W.N.  isyi,  182. 

(3012)  —  S.  337— See  DISTRICT  MAGIS- 
TRATE, L.B.R.  1893—1900,  323. 

(3013)— S,  337— SeeNos.  65,  187.  1503,  1740, 
1741,  1830,  2525,  2891,  2955.  supra  and 
No.  3120,  infra. 

(3014)— Ss.  337.  338  and  339— When  person 
to  whom  pardon  tendered  liable  to  conviction. — 
A  person,  to  whom  a  pardon  has  been  tendered, 
cannot  again  be  convicted  of  the  same  ofience 
for  which  the  pardon  was  tendered,  unless  it 
has  been  found  that  he  has  not  complied  with 
the  conditions  on  which  the  tender  was  made. 
In  the  absence  of  such  a  finding,  the  conviction 
is  bad,  and  the  Court  which  has  to  decide 
whether  Ije  is  liable  to  punishment  for  the 
offence,  is  the  proper  authority  to  decide  whether 
such  liability  has  been  incurred.  QUEEN- 
EMPRESS  v.  Debi,  3  0  C.  2i3. 

(3015) -Ss.  337,  339  {==Crim.  Pro  Code, 
188'2,  ss.  337,  B30)  —  Te7ider  of  pardon,  effect  of. 
— When  a  pardon  has  once  been  tendered  and 
accepted,  the  pers  n  to  whom  it  is  tendered 
should  be  examined  as  a  witness  in  any  case 
arising  out  of  the  same  transaction,  and  should 
not  be  committed  for  trial  for  any  oSence  aris- 
ing out  of  the  same  circumstances,  unless  he  is 
guilty  of  the  misconduct  referred  to  in  s.  339. 
In  re  Kumarandy.  2  Weir  394. 

(3016)— Ss.  337  and  332— Tender  of  pardon- 
Breach  of  the  conditions — Trial  — Commitment 
of  person  to  tvkom  pardon  tendered — Penal  Code, 
s.  194 — Person  accepting  pardon  to  be  made 
available  as  ivitness. — It  is  the  intention  of  the 
law  that  a  person  to  whom  a  tender  of  pardon 
has  been  made  should  not  be  tried  for  an  alleged 
breach  of  the  conditions  upon  which  the  pardon 
was  tendered  until  the  original  case  has  been 
fully  heard  and  determined.  No  prosecution 
for  the  offence  of  giving  false  evidence  in  respect 
of  a  statement  made  by  a  person  who  has  accept- 
ed a  teiiUer  of  pardon  should  be  entertained 
without  f)he  sanction  of  the  High  Court.  A  per- 
son who  his  accepted  a  tender  of  pardon  by  a 
committing  Magistrate  ought  to  be  made  avail- 
able as  a  witness  for  examination  before  the 
Sessions  Court.  It  is  therefore  wrong  to  proceed 
against  him  for  a  breach  of  the  condition  on 
which  the  pardon  was  granted  until  after  the 
conclusion  of  the  case  in  the  Sessions  Court. 
Queen-Empress  v.  Natu,  27  C.  137.  IF.,32 
M.  178  =  9  Cr.L.J,  571  =  2  Ind.  Cas.  343  ;  R., 
13  CP.L.R.  123  ;  D.,  24  M.  321  =  2  Weir  296  ] 

(3017)- Ss.  337,  339— Approver  —  Approver 
retracting  his  confession  at  preliminary  inquiry 
— Procedure  —  Confession  not  admissible  m 
evidence. —  When,  during  a  police  investigation, 
a  pardon  was  granted  to  one  of  two  persons 
accused  of  mur.ler,  and  he  made  a  confession 
implicating  himself  and  the  other  accused  but 
retracted  it  when  examined  by  the  committing 
Magistrate  in  the  course  of  the  preliminary 
enquiry,  held,  that  either  of  the  two  courses 
could  have  legally  been  then  adopted.  Either 
the  approver  and  the  other  accused  should  have 
been  tried  of  the  oSenoe,  beginning  the  trial  de 


Crira.  Pro.  Code  (Act  Y  of  i898)— continued. 

novo  or  the  other  accused  should  have  been 
tried  and  the  approver  examined  as  a  witness, 
and,  in  case  of  his  not  speaking  the  truth,  bis 
trial  must  be  ordered  separately.  When  a 
pardon  to  an  approver  is  revoked  at  any  stage 
before  the  final  trial,  no  part  of  his  confes.sion  as 
an  approver  can  be  utilised  against  himself, 
much  less  against  any  one  with  whom  he  is 
jointly  tried.  GhULAM  MahOMED  v.  CROWN, 
52  P.L.R.  1903  =  4  P.R.  1903,  Cr.  (20  A.  529, 
5  P.R.  1889.  F.',  136  P.L.R  1902,  23  B.  493, 
R.) 

(3018)— Ss.  337,  3-^9—  Revoking  tender  oj 
pardon — Accused  refuung  to  make  a  statement 
— Comynitment— Legality  of. — An  accused,  who 
had  an  opportunity  of  cross-examining  the 
prosecution  witnesses,  was  tendered  a  pardon 
on  condition  of  his  making  a  true  disclosure. 
After  accepting  that  pardon,  he  refused  to  make 
any  statement  saying  that  be  knew  nothing. 
The  Magistrate  revoked  the  pardon  and  com- 
mitted him  to  the  Court  of  Sessions.  Held, 
that  the  commitment  was  perfectly  legal. 
KING-EMPEROR  v.  BUDHAN,  3  A  L  J.  615  = 
29  A.  24  =  A.  W.N.  1906,  258  =  5  Cr.  LJ  144. 
\_N  F.,  10  Cr.  L.J.  418  =  3  Ind.  Cas.  922  =  5  N. 
L.R.  134.] 

(3019)— Ss.  337  and  339— Approver— Grant 
of  conditional  pardon — Disclosure  of  fads  within 
the  approver's  knowledge — Recantation  of  the 
statement  in  cross-examination  before  the  Ses- 
sio7is  Court— Forfeiture  of  pardon — Trial  of 
the  approver  for  the  principal  offence — False 
evidence — Procedure. — The  accused,  under  a 
pardon  given  to  him  by  the  committing 
Magistrate,  under  s-  337  of  the  Code,  made 
"  a  full  and  true  disclosure  of  the  whole  of  the 
circumstances  within  his  knowledge  relating 
to"  the  oSence.  He  stuck  to  his  story  in  his 
examination  in-chief  before  the  Court  of  Ses- 
sion, but,  during  his  cross-examination,  he 
resiled  from  his  statement.  At  the  conclusion  of 
the  trial,  which  ended  in  the  conviction  of  his 
accomplices,  the  accused  was  sent  by  the 
Sessions  Judge  in  custody  to  the  committing 
Magistrate  with  an  order  directing  that  he 
should  be  committed  for  trial  for  the  principal 
ofience.  The  Magistrate  accordingly  withdrew 
the  pardon  and  committed  the  accused  to  the 
Court  of  Session,  where  he  was  convicted  on 
what  was  described  as  his  plea  of  guilty. 
Held,  by  Asian.  J.  (1)  that  the  Sessions  Judge 
had  no  s,uthority,  under  the  Code,  to  order 
the  accused  to  be  committed  for  trial  for  the 
principal  offance,  in  respect  of  which  a  pardon 
had  been  tendered,  and  that  his  trial  was 
conducted  with  material  irregularity,  which 
seriously  prejudiced  the  accused  and  occasioned 
a  failure  of  justice ;  (2)  That  the  question 
whether  the  pardon  was  in  fact  forfeited  should 
have  been  enquired  into  and  decided  at  the 
trial  of  the  accused  before  he  was  called  upon 
to  plead  to  the  charge  of  the  principal  ofience, 
Held,  by  Beaman,  J,  (1)  that  the  Sassions 
Judge  had  no  power  to  pass  an  order  directing 
the  forfeiture  of  pardon  granted  to  the  accused ; 
(2)  that  the  procedure  adopted  by  the  Sessions 
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Judge  was  wrong  and  illegal.  Per  Aston,  J. — 
S.  3b9  of  ihe  Coae  contemplates  a  pardou  being 
lorfeited  under  it,  but,  neither  in  it  not  in  any 
other  part  of  the  Code  is  it  etiaoted  that  the  for- 
feiture of  a  pardon  depends  upon  the  opinion 
of  the  Judge  or  Magistrate,  trying  a  case  in 
which  the  occasionally  pardoned  accomplice  has 
agreed  to  make  a  full  and  true  disclosure.  It 
is,  theref  jre,  open  to  a  pardoned  accomplice,  if 
placed  on  irial  as  an  accomplice,  who  has  for- 
feited the  pardon  already  accepted  by  him,  to 
plead  in  bar  of  trial  that  be  did  comply  with  the 
condition  on  which  the  tender  of  pardon  was 
made,  and  such  plea  in  bar  of  trial  would 
have  to  be  gone  loco  and  decided  before  the 
accused  is  called  un  lo  enter  his  plea  in  defence 
to  the  charge  of  having  committed  the  ofience, 
in  respect  of  which  the  pardon  was  tendered. 
The  section  does  not  enact  that  a  person  who 
has  accepted  a  tender  of  pardon,  renders  him- 
self liable  to  be  tried  for  the  offence,  in  respect 
of  which  pardon  was  tendered,  if  he  gives  false 
evidence.  What  the  section  says  is  that  he 
renaers  himself  so  liable  (or  forfeits  the  pardon) 
if,  by  giving  false  evidence,  be  has  not  com- 
plied with  the  condition  on  which  the  tender 
was  made.  Per  Beaman,  J.—k  pardon  is 
offered  upon  two  main  conditions,  first,  that  an 
accomplice  shall  malie  a  full,  second  a  true, 
disclosure  of  all  he  knows,  about  the  crime,  and 
the  pardon  is  forfeited  by  his  failure  to  com- 
ply with  these  two  conditions  in  two  corres- 
ponding ways,  first  by  concealing  some  material 
tact,  that  is  to  say,  by  not  making  a  full,  or  by 
giving  false  evidence,  that  is,  by  not  making  a 
true,  disclosure.  The  words  "  false  evidence  " 
must  be  read  subject  to  the  limitations  of  their 
context,  as  defining  one  of  the  modes  of  non- 
compliance with  the  conditions  of  the  pardon, 
and  not  in  their  fullest  literal  sense.  At  the 
termination  of  the  trial,  in  which  the  pardon  is 
given,  the  accomplice  must  be  discharged  by 
the  Court.  Then, 'if  so  advised,  the  Crown  may 
re-arrest  and  proceed  against  him  for  the  ofience, 
in  respect  of  which  he  was  given  a  conditional 
pardon.  When  put  upon  his  trial  for  that 
offence,  he  may  plead  to  a  competent  Court  his 
pardon,  in  bar.  And  that  is  a  plea  that  the 
Court  would  be  bound  to  hear  and  decide  upon, 
before  going  further  and  putting  him  on  his 
defence.  In  deciding  it.  the  Court  would  have 
to  raise  the  issues  whether  he  had  or  bad  not 
complied  with  the  conditions  of  the  pardon  ; 
and  whether  he  had  or  had  not  made  a  full,  and 
a  true,  disclosure  of  the  whole  facts,  and  where, 
after  having  admittedly  done  that,  he  had  at  a 
later  stage  recanted,  whether  that  recantation 
amounted  to  giving  false  evidence  within  the 
meaning  of  s.  339  of  the  Code  and  worked  a 
forfeiture  of  the  pardon.  EMPEROR  v.  KOTHIA 
NAVALYA  Bhil,  8  Bom  L  R.  740  =  30  B,  611 
=  4  Cr.  L  J.  346.  [F.,  32  M.  173  =  9  Or.  L.J. 
571  =  2  Ind.  Cas.  343.  33  M.  514  =  11  Cr.  L  J. 
254  =  5  Ind.  Cas.  831  =  7  M.L.T.  121  =  1910  M. 
W.N.  5,  12Cr.  LJ.  326=  10  Ind.  Cas,  622  =  7 
N.L.R.  65;  iippr.,  37  C.  815  =  15  C.W.N.  25  = 
11  Cr.  L.J.  702  =  8  Ind.  Cas.  121;  R.,  14  Cr. 
L.J.  401  =  20  Ind.  Cas.  225  =  7  L.B.R.  1.] 
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(3020)— Ss.  337  and  dS9— Tender  of  pardon 
— Fulfilment  of  condition  by  witness  by  making 
true  disclosure —  Contradictory  statement  sub- 
sequently made  in  another  case — Forfeiture  of 
pardon— Committal  to  Sessions— Trial  and  con- 
viction—  Tender  of  pardon,  a  plea  in  bar  of 
trial — Duty  of  jury  in  a  jury  case  to  decide  the 
issue— Recantation  whether  amounts  to  giving 
false  evidence  and  works  a  forfeiture  of  the 
pardon. — During  the  preliminary  enquiry  into 
a  certain  dacoity  case,  A  was  tendered  a  pardon 
under  s.  337.  He  accepted  the  pardon  and, 
when  examined  as  a  witness  in  the  case,  made 
a  full  and  true  discksure  of  what  was  known 
to  him  in  connection  with  the  dacoity.  But 
a  few  days  afterwards,  while  he  was  examined 
as  a  witness  in  another  case  connected  with 
the  same  transaction,  he  made  a  statement 
which  was  totally  contradictory  o(  the  evidence 
given  by  him  in  the  previous  case.  A  was 
therefore  recalled  by  the  Magistrate  btfore 
whom  the  first  statement  was  made,  and, 
when  further  examined,  he  adhered  to  the 
statement  made  in  the  other  Court.  He  was 
then  committed  to  the  sessions  on  a  charge  of 
having  taken  pare  in  the  dacoity  and  was  con- 
victed. A  appealed  on  the  ground  that,  the 
condition  on  which  the  pardon  was  granted 
having  been  fulfilled,  the  pardon  could  not  be 
subsequently  revoked,  and  that  his  resiling 
from  the  first  statement  would  not  work  a 
forfeiture  of  the  pardon,  and  also  contended 
that,  had  he  been  examined  at  the  trial  in  the 
Sessions  Court,  he  was  prepared  to  adhere  to 
the  first  statement,  and  that  opportunity  ought 
to  have  been  given  him  of  doing  so.  Held, 
that  the  prosecution  was  not  bound  to  examine 
the  accused  as  a  witness  intthe  Sessions  Court, 
after  he  has  resiled  from  his  original  statement 
before  the  Magistrate  and  thereby  shown  that 
he  was  a  witness  on  whose  evidence  no  re- 
liance could  be  placed.  Htld  also,  when  a 
person  has  been  pnrdoned  and  has  afterwards 
been  placed  on  his  trial  for  the  offence,  on  an 
allegation  that  he  has  forfeited  the  pardon,  it 
is  open  to  him  to  plead  the  pardon  in  bar  of  the 
trial,  and  the  Court  (i.e.,  the  jury  in  a  jury 
case,  and  the  Judge  in  other  cases)  must  first 
try  the  issue  as  tc  whether  the  accused  has,  in 
fact,  forfeited  the  pardon.  Held  further,  that 
a  witness  who,  after  accepting  a  tender  of 
pardon,  makeh  a  full  and  true  disclosure,  is  not 
at  liberty  to  subsequently  contradict  his  state- 
ment or  deny  its  truth,  without  any  fear 
of  forfeiting  his  pardon  ;  that  as  A,  in  the 
present  case,  after  having  made  a  true  dis- 
closure, bad  at  a  late  stage  recanted,  the 
recantation  amounted  to  giving  false  evidence 
within  the  meaning  of  s.  339  and  worked  a 
forfeiture  of  the  pardon.  In  re  ALIGIRISAMI 
NAICKEN,  7  M.L.T.  l21  =  SInd.  Cas.  831  = 
1910  M.W.N.  3  =  33  M.  514=11  Cf.  L.J   2S4. 

(3021)— Ss.  337,  339— Pardon,  acceptance  of, 
by  accomplice — Forfeiture  of  pardon — Trial  of 
accused  for  offence  for  which  pardon  was  accepted 
— Duty  of  Court — Trial  of  preliminarit  issue.—         ^ 
Under  s.  337,  Crim.  Fro.  Code,  pardon  bad  beea 
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tendered  to.  and  accepted  by,  an  aocomplioe. 
The  Magistrate  who  tried  the  persons  impli- 
cated by  the  accomplice,  examined  the  latter 
as  a  witness  in  that  case,  and,  finding  that  bis 
evidence  was  unavailable  and  that  his  state- 
ment, as  approver,  was  not  sufficiently  corrobo- 
rated, cancelled  the  pardon  and  ordered  him  to 
be  tried  for  the  ofience  of  daooity,  in  which  on 
his  own  statement  as  approver,  ha  had  taken 
part.  At  his  trial  thereon,  in  the  present  case, 
he  pleaded,  before  the  Magistrate,  that  his 
pardon  could  not  be  said  to  have  been  forfeited 
under  s.  339  of  the  Code  as  he  had  not  failed 
to  comply  with  the  conditions  on  which  the 
tender  was  made  ;  but  the  Magistrate  convict- 
ed him  without  any  reference  to  the  question 
raised  by  him.  Beld,  following  31  P.R.  1904. 
Cr.,  there  can  be  no  such  thing,  under  the 
present  Crim.  Pro.  Code,  as  cancellation  or 
withdrawal  of  a  pardon  once  tendered  and  ac- 
cepted ;  but,  under  9.  339.  Crim. Pro.  Code,  such 
a  pardon  can  be  forfeited  by  a  person  who  had 
accepted  tender  of  it,  if,  either  by  wilfully  con- 
cealing anything  essential  or  by  giving  false  evi- 
dence, he  did  not  comply  with  the  conditions 
on  which  the  tender  had  been  made  and  he 
may  be  tried  for  the  ofienca  in  respect  of 
which  the  pardon  had  been  tendered  only  if 
the  pardon  had  been  so  forfeited.  The  ques- 
tion, therefore,  whether  the  previous  pardon 
to  the  accused  had  been  forfeited  by  bim  is  to 
be  tried  as  a  preliminary  issue  and  decided  by 
the  Court,  before  which  he  is  put  on  his  trial, 
and,  until  it  is  disposed  of  against  the  accused, 
be  cannot  be  tried  and  convicted  for  the 
offence  for  which  he  received  the  pardon. 
Bahadur  v.  Emperor,  59  PR.  190S,  Cp.=30 
P.L.R.  1906  =  3  Cr.  L.J.  342. 

(3022)— Ss.  337,  339— Pardon,  forfeiture  of 
— Approver — Statement  made  by  approver,  alter 
accepting  pardon,  if  admissible  ifi  evidence 
against  him  on  forfeiture  of  pardon. — Held  by 
the  Pull  Bench  {Chatter ji  and  Johnstone,  J  J,, 
concurring  with  the  opinion  of  Clark.  C.  J.  as 
expressed  in  the  order  referring  the  case  to  the 
Full  Bench),  Kensington  and  Reid,  JJ.,  dissen- 
tiente  that,  when  a  pardon  has  been  tendered  and 
accepted  by  a  person  under  s.  337  of  the  Crim. 
Pro.  Code  and  a  statement  is  made  by  him 
before  a  Magistrate,  which  is  materially  in- 
complete cr  falsa  and  he  is  subsequently  tried 
for  the  ofience  of  which  pardon  was  granted 
to  him,  without  being  examined  as  a  witness 
under  s.  337  (2)  of  the  Code,  the  statement 
made  by  him  is  admissible  in  evidence  against 
him  at  his  trial  for  the  ofience.  SUBA  v.  EM- 
PEROR. 153  P.L.R.  1905  =  41  PR.  1905,  Cr  , 
F.B.=3  Cr.  L.J.  55. 

(3023)— Ss.  337,  339— Forfeiture  of  pardon 
before  cojnmitting  Magistrate  —  Joint  trial  of 
approver  with  other  accused — Plea  of  bar  on  the 
ground  of  pardon  in  the  Sessions  Court — Preli- 
minary verdict  of  jury  on  such  plea,  propriety  of 
taking — Question  of  forfeiture  of  pardon  if  a 
question  of  fact  /or  jwr?/.— Several  persons  were 
charged  with  having  committed  dacoity.  One 
of  them,  S,  was  tendered  and  accepted  a  pardon 
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under  s.  337,  Crim.  Pro.  Code,  while  the 
proceedings  were  pending  before  the  committing 
Magistrate.  The  Magistrate  subsequently  for- 
feited the  pardon  granted  to  8  and  re-commenced 
the  enquiry  from  the  stage  at  which  it  was 
interrupted  against  8  by  the  tender  and  ac- 
ceptance of  the  pardon.  All  the  accused  were 
committed  to  the  Court  of  Sessions  for  trial, 
and  S  having  raised  a  plea  in  bar  on  the 
ground  that  he  had  received  a  pardon,  the 
Sessions  Judge  took  a  special  verdict  from 
the  jury  in  the  first  instance  as  to  whether  8 
had  forfeited  his  pardon.  The  verdict  of  the 
jury  was  that  8  had  forfeited  his  pardon  and 
the  trial  was  continued  against  all  the  accused. 
Held,  that,  where  an  approver  has  forfeited  his 
pardon  in  the  Magistrate's  Court,  there  is  no 
illegality  in  proceeding  with  the  enquiry  against 
him  and  in  committing  him  for  trial  jointly 
with  the  other  accused,  and  the  commitment 
to  and  trial  before  the  Sessions  Court  in  the 
present  case  was  not  illegal.  That  the  course 
adopted  by  the  Sessions  Judge  in  the  present 
1  case  in  taking  a  verdict  from  the  jury  in  the 
I  first  instance  on  the  plea  in  bar  was  correct. 
I  Beld,  per  Beachcroft,  J- — Thatsubs.  2,  s.  337, 
Crim.  Pro.  Code,  does  not  mean  that  it  is  com- 
!  pulsory  to  examine  the  approver  in  the  Sessions 
I  Court,  if  he  has  shown  by  his  evidence  in  the 
Magistrate's  Court  that  he  is  an  untrustworthy 
witness.  That,  under  the  present  Code  of 
Criminal  Procedure,  there  is  no  provision  for 
withdrawing  the  pardon.  The  act  terminating 
the  pardon  was,  under  the  old  law,  the  with- 
drawal by  the  granting  authority  ;  under  the 
present  law,  it  is  the  forfeiture  by  the  approver. 
It  follows  as  a  matter  of  course  that,  when  the 
approver  is  put  on  his  trial,  he  may  plead  his 
pardon  and  in  such  case  it  must  bo  shown  that 
his  pardon  has  been  forfeited.  The  plea  should 
be  taken  at  the  commencement  of  the  pro- 
ceedings before  the  Magistrate,  and  it  would 
then  be  necepsary  for  the  Magistrate  to  con- 
sider whether  the  pardon  has  been  forfeited. 
But  if  the  Magistrate  decides  against  the 
approver  or  oven  if  the  plea  is  not  taken  before 
the  Magistrate,  it  does  not  follow  that  the  plea 
cannot  be  pressed  in  the  Sessions  Court,  and 
when  the  case  comes  before  the  Sessions  Court, 
that  Court  ought  to  try  the  question  whether  the 
pardon  has  been  forfeited,  before  trying  the 
general  issue.  That  the  question  whether  the 
pardon  was  forfeited  was  a  question  of  fact 
for  the  jury.  SaSHI  RAJBUNSHI  v.  KlNG- 
Emperor,  19  C.W.N.  295  =  16  Cr,  L.J.  65  =  26 
Ind.  Caa.  657.     (27  C.  137,  37  C.  845,  Cons.) 

(3024)— Ss.  337,  339— Withdrawal  of  pardon 
— Forfeiture  of  pardon — Trial  for  offence  in  res- 
pect of  ivhich  pardon  ivas  tendered — Procedure — 
Duty  of  Magistrate  or  Judge. — The  present 
Crim.  Pro.  Code  contains  no  provision  for  the 
withdrawal  of  pardons.  The  question  whether 
the  pardon  has  been  forfeited  is  in  each  case  a 
question  of  fact,  and  elementary  principles  of 
justice  and  good  faith  require  that  this  question 
of  fact  should  be  properly  tried  and  determined 
before  the  approver  is  charged  with  the  ofienca 
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for  which  he  was  pardoned.  The  mere  expres- 
sion of  opinion  by  the  Sessions  Jadge  is  not 
enough.  The  approver  should  be  given  an 
opportunity  of  meeting  the  allegation  that  he 
has  failed  to  make  the  full  and  true  disclosure 
required  under  s.  337.  The  proper  course  is  to 
draw  up  an  order  setticg  forth  specifically  the 
alleged  breach  of  the  condition  or  pardon,  and 
to  call  upon  the  approver  to  show  cause  on  a 
future  date  why  he  should  not  be  tried  for  ihe 
offence  in  respect  of  which  pardon  was  tendered 
as  provided  in  s.  339.  On  the  date  fixed  for  the 
hearing,  unless  the  approver  admits  the  alleged 
breach  of  condition,  the  Magistrate  or  Judge 
should  hear  the  evidence  relied  upon  as  estab- 
lishing the  breach  and  any  rebutting  evidence 
which  the  approver  may  ofier  and  should  then 
record  a  definite  finding  as  to  whether  there 
has  been  a  breach  or  not.  A  definite  finding 
arrived  at  in  this  manner  is  essential  before  the 
approver  can  be  placed  on  his  trial  for  the 
original  offence.  TO  GALE  alias  To  Le  alias 
Kyaw  Hla  v.  King-Emferor,  7  L  B  R.  1  = 
20Ind.  Gas.  22S  =  li  Cf. L.J.  401  =  6  Bup.  L.T. 
96. 

(3025)— Ss.  337,  B39— Approver— Pardon- 
Giving  true  evidence  before  committing  Magis- 
trate— Resiling  from  such  evidence  before 
Sessions  Court— Forfeiture  of  par  don—  Offence — 
Duty,  to  give  evidence  in  all  stages  of  case — 
Meaning  of  the  term  'in  the  case'  in  s.  337  (2)  — 
Apvrover's  evidence  before  committing  Magistrate 
—  Whether  a  'statement' — Admissibility  in  evi- 
dence— Sessions  Judge — Incompetency  to  declare 
pardon  forfeited- -Termination  of  trial — Approver 
kept  in  custody — Impropriety- — Where  an  appro- 
ver, to  whom  pardon  was  granted  under  s.  337, 
gave,  in  compliance  with  the  conditions  of  his 
pardon,  true  evidence  regarding  the  ofience 
before  the  committing  Magistrate  but  resiled 
from  that  evidence  before  the  Sessions  Judge. 
Held  that  the  fact  that  he  gave  evidence  in 
accordance  with  the  conditions  of  his  pardon 
before  the  committing  Magistrate  does  not  save 
him  from  being  treated  as  a  person  who  has 
forfeited  bis  pardon  within  the  meaning  of 
s.  339,  Crim.  Pro.  Code.  (24  M.  321,  32  M.  173, 
20  B.  611,  7  N.L.R.  65,  33  M.  514,  20  A. 
529,  R.)  The  words  'in  the  case'  in  s.  337, 
sub-s.  (2)  refer  to  the  preliminary  inquiry  as 
well  as  to  the  trial,  and  an  approver  cannot  be 
held  to  have  complied  with  the  condition  by 
making  a  full  and  true  disclosure  in  part  of  the 
case  only,  namely,  in  the  preliminary  inquiry, 
but  withdrawing  the  evidence  in  the  Sessions 
Court  and  saying  that  it  was  false  (24  M.  321, 
E.).  The  approver's  evidence  before  the  com- 
mitting Magistrate  is  a  'statement'  within  the 
meaning  of  s.  339,  sub-s.  (2)  and  can  be  used 
against  him  in  evidence  when  the  pardon  has 
been  forfeited  (13  C.P.L.R.  7.  5  A  L.J.  691,  E.). 
The  uselessness  of  the  Sessions  Judge  having 
declared  the  pardon  forfeited  and  the  improprie- 
ty of  his  having  kept  the  approver  in  custody 
after  the  termination  of  the  trial  pointed  out. 
Local  Government  v.  Mullu,  11  N.L.R. 
59  =  28  Ind.  Cas.  993  =  16  Cr.  L  J.  417.  (30  B 
611,  B.) 
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(3026)— Ss.  337,  339  (2)   and  (3),    157,  164— 
Offence    of    mitrchr  —  Production    of  approver 
before  District  Magistrate — Tender  of  pardon  and 
recording  of  statement   by  District  Magistrate — 
Competency   of  District  Magistrate — Legality — 
Statement,    whether    deposition — Whether  tnay 
be  used  in  evidence  of  offences  other  than  original 
one— Scope  of  s.  337 — Scope  of  the  term  'Inquiry' 
—  Whether     includes     inquiry    under     s,     157 
or  s,  164,  Crim.  Pro.  Code. — A  was  suspected  of 
murder   and   produced   before   District   Magis- 
trate. The  latter  tendered  a  pardon  under  s.  337, 
Crim.  Pro.  Code,  to  A.     A   accepted  the  pardon 
and  made  a  statement.     It  was  recorded  by  the 
District   Magistrate  himself  and  signed  by  A. 
Subsequently,  in  an  inquiry  before  the  commit- 
ing    Magistrate    who     was     a    Sub-Divisional 
Magistrate,  A  was  examined  as  a  witness  and  A 
denied   every  statement  of  facts  made   by  him 
before  the  District  Magistrate.  The  High  Court 
was    thereupon  moved    to    sanction    A's    pro- 
secution  under  s.    339  (3)  .     Held,   that  it    ia 
to  say  that  no  pardon  can  be  tendered   unless 
wrong   the  inquiry   before  commitment   under 
ch.   XVIII   has   begun   and  then  only  by  the 
Magistrate  holding    such  inquiry.     The    word 
'inquiry  '  in   s.  337  (1)    is  not   limited    to  an 
inquiry   under    ch.  XVIII,    but  includes    also 
an  inquiry  under  s.  157  held  by  a  Magistrate 
for  the  purpose  of   assisting  the  Police  in  the 
discovery  and  arrest  of  the  offender.  If  a  District 
Magistrate  can  sanction  the  grant  of  the  pardon 
although  he  is  not  making  the  inquiry  himself, 
a  fortiori  he  can  himself  grant  a  pardon  in  a 
case  where    the   inquiry    is  made   by    himself. 
The  expression  "  any  person  supposed  to  have 
been  directly  or  indirectly  concerned  in  or  privy 
to  the  ofience  under  inquiry  in  s.  337  (1)  "  is  a 
very  wide  one  and  includes  others   besides  an 
accused  who  has  been  sent  up  for  trial  by  the 
police  :  Held,  also,  that  the  pardon  was  tendered 
to  the   opponent    with  a  view  to  obtaining  his 
evidence,   and   that    he    was    for   that   reason 
examined  on  oath  and  that  the  statement  was 
not  a  confession  but  was  a  deposition  given  by 
the  approver  as  a  witness.  The  fact  that  the  Dis- 
trict Magistrate  had  no  jurisdiction  to  try  the 
ofience  does  not  affect  his  competency  to  record 
the  deposition    (Vtde  Explanation  to  s.   164). 
It   is   not   necessary   that   a   person   to  whom 
pardon   was   tendered   was  not   examined  as  a 
witness  before  the  Court  of  Session.  To  comply 
with  the  provisions  of  s.  337  (2),  it  is  sufficient 
that  the  approver  had  been  examined  as  a  witness 
before  the  committing  Magistrate    (24  M.  321, 
33  M.    514,  F.).     S.  339    (2),   which    expressly 
provides  that  the  statement  of  an  approver  who 
has  forfeited  his  pardon  may  be  used  as  evidence 
against  him  when  tried  for  the  oSence  in  respect 
of  which   the   pardon   was  tendered,   does  not 
prohibit  its  use  when  tried  for  any  other  offence. 
Such  statement  may   be  used  as  the  basis  of  a 
charge  of  perjury.  The  proceeding  in  which  the 
statement  of  a  witness  is  recorded  under  s.  164, 
Crim.  Pro.  Code,  is  an  investigation  directed  by 
law  preliminary  to  the  trial  and  comes  within 
Expl.    2  to   s    193,   I.P.C,  and  is   therefore  a 
stage    of  a   judicial    proceeding.     CROWN   v. 
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Andal.  3  SLR.  174  =  13  Ind.  Cas.  273-13 
Cr.  L.J.  33.  (29  M.  89.  F.;  2  k.  260  and  1 
B.  610,  Not  Appl.',  16  M.  421  and  22  A.  115.  R). 
IB.,  6  8.L.R  143  =  19  Ind.  Gas.  508- 14  Or. 
L.J.  252.] 

(3027)— Ss.  337,  339  (3)— Pardon— Approver 
— Sanction  of  High  Court  for  prosecution  of 
approver  lioio  to  be  obtained — Practice — Motion 
inopen  Court. — Where  it  is  desired  to  obtain  the 
sanction  of  tiha  High  Court  to  prosecute  an 
approver  for  giving  false  evidence  after  the 
grant  to  him  of  a  pardon,  under  s.  337,  Crim. 
Pro.  Code,  the  proper  procedure  is  for  the  Crown 
to  move  the  High  Court  by  motion  iu  open  Court 
and  not  by  letter  of  reference.  No  order  can 
be  passed  on  a  letter  of  reference.  CROWN 
V.  Raja,  son  of  Ilm  din,  30  P.W.R.  1912,  Cr. 
=  175  P.L.R.  1912  =  13  Ind.  Cas.  83  =  13  Cr.  L. 
J.  431  =230  P.L.R.  1912.  (10  P.R.  1904  =  1  Cr. 
L.J.  793,  F.) 

(3028)— Ss.  337  (2),  339  [3)— Pardon,  tender 
of — Approver — False  statement —  Examination 
as  witness — Sanction  to  prosecute  for  perjury — 
Penat  Code,  ss.  193,  194. — Action  can  be  taken 
by  the  High  Court  under  s.  339  (3)  against  an 
approver  in  respect  of  a  statement  made  by  him, 
which  is  prima  facie,  false,  even  though  the 
approver  has  not  been  examined  as  a  witness  in 
the  case  in  connection  with  which  he  made  his 
statement.  The  High  Court  can  sanction  the 
prosecution  of  an  approver  for  an  offence  under 
a.  193  or  s.  194  of  the  Penal  Code  in  respect  of 
such  statement  (a),  EMPEROR  v.  RAJA.  14 
Cr.  LJ.  64  =  18  Ind.Cas.  352  =  17  P  W.R.  1913, 
Cp.  =  227  P.L.R.  1913.  (41  P.R.  1905,  Cr.= 
153  P.L.R.  1905  =  3  Cr.  L  J.  55,  F.) 

(3029)— Ss.  337,  339  and  U2— Accomplice 
to  whom  pardon  has  been  granted — Competency 
to  give  evidence. — An  accomplice,  to  whom  the 
Local  Government  has  made  a  promise  not  to 
prosecute  and  by  whom  the  promise  has  been 
accepted,  after  the  commencement  of  the  trial, 
is  not  a  competent  witness.  Such  grant  of 
pardon  does  not  alter  the  position  of  the  ac- 
complice as  an  accused  person,  and  make  him 
cease  to  be  an  accused  person.  No  oath  could 
be  administered  to  him.  ALDADAD  v.  KlNG- 
Emperor,  9  P.R.  1906,  Cr.  =  113  P.L.R  1907 
=4  Cr.  L.J.  282.  (21  P.R.  1904,  Cr.,  D.) 

(3030)— Ss.  337—339,  342— See  ACCOMPLICE 
—ACCOMPLICE  EVIDENCE— NECESSITY  FOR 
CORROBORATION,  21  P.R.  1904,  Cr. 

(3031)— Ss.  337,  339  and  436— See  APPRO- 
VER, 1  P.R.  1898,  Cr. 

(3032)  —  Ss.  337,  sub-s.  3,  339,  437,  209 
—  Conditional  pardon  —  Approver  —  Approver 
breaking  the  conditions  of  pardom— Discharge 
of  his  co-accused  by  Magistrate —  Subsequent 
trial  of  the  approver— Committal  of  the  approver 
to  Court  of  Session — Proceedings  against  the 
discharged  accused — High  Court— Order  of  fresh 
enquiry  against  them — Order  committing  them 
to  Sessions  Court  for  joint  trial  along  with 
approver,  if  the  enquiry  ended  in  commitment. — 
A  conditional  pardon  having  been  given  to  an 
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accused  person,  be  was  examined  as  a  witness 
in  the  trial  of  the  remaining  four  accused  per- 
son before  a  Magistrate  of  the  First  Class. 
The  approver  there  denied  all  knowledge  of  the 
oSence,  and  in  the  absence  of  evidence  against 
the  four  accused,  they  were  discharged  by  the 
Magistrate  under  s.  209  of  the  Crim.  Pro.  Code. 
Later  on,  the  pardon  granted  to  the  approver 
was  withdrawn,  he  was  tried  under  s.  339  of  the 
Code  for  the  offence  and  was  committed  to  the 
Court  of  Session.  The  material  piece  of  evidence 
to  be  laid  against  the  approver  was  his  confes- 
sional statement  which  incriminated  both  him- 
self and  the  nther  accused.  The  Sessions  Judge 
referred  the  case  to  the  High  Court,  for  an  order 
quashing  the  commitment  of  the  approver  and 
directing  his  trial  de  novo  along  with  the  four 
accused  who  had  been  discharged: — Held,  (1) 
that  the  High  Court  had  the  power,  under  s.  437 
of  the  Crim.  Pro  Code,  to  order,  in  the  ca.se  of 
the  four  accused  persons  who  were  discharged, 
that  there  should  be  a  fresh  enquiry,  and 
that,  it  that  enquiry  ended  in  the  framing  of 
a  charge,  the  four  accused  persons  should  be 
committed  to  the  Court  of  Session,  which  was 
seized  of  the  c^se  against  the  approver :  (2) 
That,  as  the  provisions  of  sub-s.  3  of  s.  337 
of  the  Code  were  fully  carried  out  at  the  time 
when  they  were  applicable,  they  did  not  con- 
stitute any  bar  against  the  HighCourt's  ordering 
that,  if  the  enquiry  against  the  discharged 
persons  ended  in  a  commitment,  they  should  be 
committed  to  be  tried  jointly  with  the  approver. 
Sub-s.  3  of  8.  337  of  the  Code  contemplates  only 
a  case  where  there  has  been  a  commitment 
made  by  the  Magistrate  to  the  Court  of  Session 
or  the  High  Court.  It  omits  to  consider  the 
case  where  the  Magistrate  himself  on  his  own 
responsibility  discharges  the  accused  person. 
The  meaning  of  the  sub-section  is  that  the 
approver  shall  not  be  set  at  large  until  the 
judicial  proceedings  pending  against  the  accus- 
ed are  finished.  It  is  immaterial,  for  the 
purposes  of  the  section,  whether  the  proceedings 
are  finished  by  a  Magisterial  order  of  discharge 
before  trial,  or  by  a  Judge's  order  of  acquittal 
after  trial-  In  the  case  of  the  Magisterial  dis- 
charge, the  sub-section  will  be  satisfied  if  the 
approver  is  detained  in  custody  or  on  bail  until 
the  order  of  discharge  is  made.  EMPEROR  v. 
INTYA,  14  Bom.  L.R.  897  =  1  Bora.  Cr.  C.  193 
=  13  Cr.L.J.  842  =  17  Ind.  Cas,  714  =  37  B.  146. 

(3033)  —  Ss.  337,  339,  539— See  PARDON, 
1  P.R,  1898,  Cr. 

(3034)— Ss.  337,  364,  434- See  CHARGE  TO 
JURY— MISDIRECTION,  17  C.  642. 

(3035)— Ss.  337,  i9i— Withdrawal  of  pro- 
secution —  Competency  to  .testify- — A  person 
whose  prosecution  has  been  withdrawn  under 
s.  494,  Crim.  Pro,  Code,  can  be  exnmined  as  a 
witness  in  a  case  in  which  he  had  been  accused. 
A  number  of  accused  were  charged  before  a 
Magistrate  with  a  criminal  offence.  During  the 
conduct  of  the  trial,  the  Public  Prosecutor, 
with  the  consent  of  the  Magistrate,  withdrew 
from  the  proaeoutioa  instituted  against  two  of 
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them,  and  they  were  discharged  by  the  Magis- 
trate. Held  that  the  two  persons  so  discharged 
were  competent  witnesses.  QUEEN-EmPRESS 
V.  Hussein  Haji,  25  B,  422  =  2  Bom.  L.R. 
1095. 

(30361— Ss.  337.  529-See  PARDON,  20  A.  40 
=  A.W.N.  1897,  173. 

S.  338  (  =  1882,  B.  338;  1872,  s.  348;  1861, 

8.210). 

See  ACCOMPLICE. 

See  ACCUSED  PERSON. 
See  APPROVER. 
See  Pardon. 

(3037)  — S.  338  {  =  Crim.  Pro.  Code,  Act  X  of 
1872,  s.  318)— Pardon  illegally  tendered  by 
committing  Magistrate  —  Effect. — Where  a 
second  class  Magistrate  tendered  pardon  to  one 
of  the  persons  accused  of  murder  before  him 
without  the  sanction  of  the  District  Magistrate, 
and  the  Sessions  Judge,  before  whom  this 
person  was  not  brought  as  accused,  found  on 
evidence  that  he  was  implicated  in  the  murder 
and  also  that  his  evidence  was  likely  to  be 
material  to  the  case,  held  that  the  Sessions 
Judge  could  himself  tender  pardon  under  s.  348 
of  the  Grim.  Pro.  Code.  EMPRESS  v.  KASHIA, 
A.W.N.  1382,  241. 

(8038)— S.  338  — See  PRACTICE  AND  PROCE- 
DURE, A.W.N.   1884,  147. 

(3039)— S.  338— See  Nos.  187,  3014,  supra. 

(3040)— Ss.  338,  339  (  =  Crim.  Fro.  Code,  Act 
X  0/  1878,  ss.  348,  3i9)~Withdratual  of  pardon 
after  exa7nining  accused. — Where  a  Sessions 
Judge  offered  a  pardon  to  one  of  the  accused 
persons,  examined  him  as  a  witness  against  the 
others,  then  revoked  the  pardon  and  tried  and 
convicted  him,  held  that  the  procedure  was 
altogether  irregular.  EMPRESS  v.  SAMCHA- 
RAN,  A.W.M.  1832,  31. 

S.  339  (  =  1882,  s.  339 ;  1872.  s.  349  ;  1881, 

B.  211). 

See  ACCOMPLICE. 
See  ACCUSED  PERSON. 
See  APPROVER. 
See  PARDON. 

(3041)— S.  339— Pardon,  tender  of— Trial  of 
approver — Witkdraioal  of  pardon — Forfeiture  of 
pardon. — It  cannot  be  laid  down  as  a  general 
rule  that  a  Magistrate  who  tenders  a  pardon  to 
an  accused  person  has  no  jurisdiction  to  commit 
him  before  the  close  of  the  trial  of  the  other 
accused,  since  the  Legislature,  by  using  a 
general  term  like  "case"  in  s.  339.  Grim.  Pro. 
Gode,  instead  of  the  word  "  trial"  meant  to 
abstain  from  laying  down  any  such  rule.  [R., 
14  Bur.  L  R.  306  =  7  Gr.L. J. 245  =  U.B.R.  1907, 
Grim.  Pro.  Gode.  7,  32  M.  173,  5  N.L.R.  134  = 
3  Ind.  Gas.  922.]  In  s.  339.  the  word,  "  with- 
drawn" in  the  Code  of  1882  has  disappeared 
and  been  replaced  by  the  word  "forfeited."  As 
the  law  now  stands,  the  question  is  whether  the 
aocused  has  forfeited  his  pardon  by  some  act  of 
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his  own,  not  whether  the  Magistrate  has  validly 
withdrawn  it.  The  question  is  one  of  fact  on 
which  it  is  clear  that  the  Magistrate  may  hold 
one  opinion  and  the  Sessions  Judge  another. 
The  Sessions  Court  has  to  determine  for  itself, 
on  the  evidence  before  it,  whether  the  pardon 
has  been  forfeited  ;  for,  if  not,  the  aocused  who 
has  accepted  such  pardon,  cannot  be  tried. 
King  Emperor  V.  Bala.  25  B.  675=3  Bom. 
L.R.  271.  [P.,32M.  173  =  2  Ind.  Gas  343  =  9  Cr. 
L  J.  571;  R..  14  Cr.  L.J.  401=20  Ind.  Gas. 225 
=  7  L.B.R.  1,  33  B.  423=11  Bom. L.R.  350  =  10 
Cr.  L.J.  30  =  2  Ind.  Gas.  480,  11  Cr.  L.J.  724  = 
8  Ind.  Gas.  874  =  13  O.C.  337,  153  P. L.R.  1905 
=  41  P.R.  1905,  Cr.;  D.,  37  G.  845  =  15  G.W.N. 
25  =  11  Cr.  L.J.  702  =  8  Ind.  Gas.  72LJ 

(3042)— S.  339  (  =  Crim.  Pro.  Code,  1832, 
s.  339) — Withdratval  of  conditional  pardon. — 
Under  s.  339,  a  conditional  pardon  should  be 
withdrawn  by  the  authority  which  granted  it, 
and  not  by  the  High  Court.  Queen-Empress 
V.  Manick  Chandra  S.^rkar,  24  C.  492.  [F., 
37  C.  845=15  C.W.N.  25  =  8  Ind.  Gas.  721  =  11 
Cr.  L.J.  702.  24  M.  321  =  2  Weir  396  ;  19  P.R. 
1901,  Cr.;  E.,  32  M.  178  =  9  Cr.  L.J.  571  =  2 
Ind.  Cas.  343.  3  0.  G.  191  ;  D.,  149  P. L.R. 
1901  =  176  P.L.R.  1905  =  31  P.R.  1904,  Cr.] 

(3043)— S.  339— Pardon  tendered  by  Dt. 
Magistrate  and  accepted  by  approver — Sessions 
Judge  ordering  commitment  of  approver  on  his 
retracting  his  statement — Legality  of  commit- 
ment.— In  a  case,  triable  exclusively  by  the 
Court  of  Sessions,  an  approver  was  offered 
pardon  on  the  condition  of  his  making  a  true 
statement  of  facts  of  the  case.  The  approver 
accepted  the  pardon  and  made  a  statement 
which  he  afterwards  retracted.  The  Sessions 
Judge,  trying  the  case,  ordered  the  approver 
to  be  committed  to  the  Court  of  S3.ssions  for 
not  fulfilling  the  condition  on  which  the 
pardon  was  granted.  It  was  contended  that 
the  pardon  could  be  withdrawn  by  the  District 
Magistrate  only  and  therefore  the  commitment 
by  order  of  the  Sessions  Judge  was  illegal. 
Held,  that  the  contention  had  no  force.  The 
Sessions  Judge  was  competent  to  order  the 
approver  to  be  committed  to  the  Court  of 
Sessions  whan  he  was  of  opinion  that  ha  had 
forfeited  the  p^irdon.  No  withdrawal  of  pardon 
is  necessary  before  the  approver  is  ordered  to  be 
tried  for  the  original  ofience  in  respect  of  which 
pardon  was  granted.  CROWN  v,  Kadu,  176 
?.L  R.  1905  =  31  P  R.  1904,  Cr.  =  1  Cr.L.J.  1082. 

(3044)— S.  339— Pardon  forfeited— Poioer  of 
Judge  to  direct  prosecution. — A  conditional 
pardon  was  given  to  G  and  he  was  tendered  as 
a  witness  in  a  Sessions  trial.  The  Judge  before 
whom  he  was  examined  was  of  opinion  that  G 
had  not  spoken  the  truth  and  acquitting  the 
accused  directed  the  prosecution  of  G.  G  did 
not  rai.se  the  plea  of  illegality  of  the  prosecution 
before  the  committing  Magistrate  but  raised 
it  before  the  Sessions  Judge  who  set  aside  the 
commitment  and  discharged  the  accused.  Held 
that  G  was  entitled  to  raise  the  plea  before  the 
Sessions  Judge  though  he  had  not  raised  it 
before  the  committing  Magistrate.     Held,  also 
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that  the  Sessions  Judge,  in  the  former  trial 
had  no  jurisdiction  todireot  ihe  prosecution  of 
G  on  any  specific  charge,  but,  if  he  thought 
that  G  had  concealed  any  thing  essential,  he 
could  have  recorded  his  opinion  and  invited  the 
attention  of  the  District  Magistrate  to  it. 
Emperor  v.  Gangua,  13  A.L.J.  424.  (30  B. 
611,  32  M.  173,  33  M.  514,  37  G.  845,  R.) 

(3045)— S.  339  —  Forfeiture  of  pardon  — 
Practice. — Where  an  accomplice  forfeits  the 
pardon  offered  tc  him,  it  is  the  duty  of  the 
Sessions  Judge  to  record  a  finding  as  to  the  for- 
feiture. It  is  not  enough  that  the  committing 
Magistrate  does  so.  In  re  Madiga  POTHU- 
GADU.  16  Cr.L  J.  234  =  27  Ind.  Cas.  906. 

(3046)  — S.  339  {3)  — Trial  for  murder— 
Conditional  pardon  to  an  accomplice — King's 
witness  —  Contradictory  statement  before 
Magistrate  —  Sanction  to  prosecute. — B  was 
tendered  in  evidence  as  an  accomplica  giving 
evidence  under  a  conditional  promise  of  pardon. 
Before  the  committing  Magistrate  he  gave  evi- 
dence that  the  accused  had  committed  murder. 
When  examined  again  before  the  same  officer, 
he  said  that  his  previous  statement  was  false. 
Before  the  Sessions  Judge  he  again  returned  to 
his  first  statement.  Htld  that  a  witness,  who 
was  in  any  way  induced  to  make  a  false  statement 
in  connection  with  a  capital  charge,  should 
be  allowed  every  possible  locus  penitentice, 
and  sanction  to  prosecute  him  should  not  be 
given  merely  on  the  ground  that  he  contradicted 
himself  before  the  committing  Magistrate.  In 
this  case,  however,  sanction  was  given.  KlNG- 
Emperor  v.  Bodha,  11  A.L.J.  964  =  22  Ind. 
Cas.  428  =  15Cr.  L  J.  76. 

(3047)— S.  339  (S)—High  Court,  sanction  of, 
under — Necessity  tor  amotion  on  behalf  of  the 
Crown  —  Prosecution  of  approver. — If  the 
sanction  of  the  High  Court  is  desired  under 
s.  339  (3),  Grim.  Pro.  Code,  there  should  be  a 
motion  on  behalf  of  the  Grown.  In  re  MadiGA 
Nallavadu,  5  M.L.T.  164  =  32  M.  47  =  1  Ind. 
Cas.  207  =  9  Cr.L. J.  283. 

(3048)— 8.  339— Sec  Nos.  1739,  1741,  1830, 
2978,  3014  to  3033  and  3010,  supra. 

(3049) -Ss.  339  ahd  ill— See  APPROVER,  42 
P.R.  1864,  Cr. 

S.  340  (  =  1882,  8.  340;  1872,  s.  186,  paras. 

}.  and  2  ;  1861,  b.  432). 

See  ACCUSED  Person. 

See  Deaf  and  Dumb  Person. 

See  Legal  Practitioners— Pleader. 

(3050)  — S,  340 — Trial  of  a  deaf  an  dumb  man 
— Summary  trial — Reference  to  High  Court- — 
Where  the  accused  is  deaf  and  dumb,  it  is  in- 
convenient to  try  him  summarily.  In  such  a 
case,  an  attempt  should  be  made  to  find  out 
whether  the  accused  has  any  friends  or  relatives, 
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who  are  accustomed  to  communicate  with  him. 
The  Magistrate  should  make  inquiries  about 
his  antecedents,  ordinary  mode  of  life  and  the 
manner  in  which  he  was  communicated  with  in 
the  ordinary  affairs  of  life.  In  re  DEAF  AND 
Dumb  Man,  8  Bom.  L  R,  849=4  Cr.L. J.  444. 

(3051J— S  340  {==Crim.  Pro.  Code,  1872, 
s.  186) — Accused,  a  deaf  and  dumb  person. — The 
High  Court,  under  the  circumstances  of  this 
case,  which  came  before  it  under  the  last  clause 
of  s.  186,  Crim.  Pro.  Code,  set  aside  the  convic- 
tion of  the  prisoner,  a  deaf  and  dumb  person, 
and  directed  that  he  be  admonished  and  dis- 
charged, Dwarkanath  Haldar  v.  Noder 
Chand  Kamte,  22  W.R.  35,  Cr. 

(3052)— Crm.  Pro.  Code,  1893,  s.  340  -Pri- 
soner deaf  and  dumb. — Case  where  the  convic- 
tion of  a  deaf  and  dumb  prisoner,  who  had  a 
further  opportunity  given  him  of  being  heard  in 
defence,  was  confirmed  by  the  High  Court, 
under  the  circumstances.  THE  QUEBN  v. 
BOWKA,  22  W.R.  Cr,  72. 

(3053) -S.  340  (  =  Crim.  Pro.  Code,  1861, 
s.  432) — Agent  of  accused  in  Criminal  Court — 
Appellate  Court.— &.  432  of  the  Crim.  Pro. 
Code,  entitles  a  prisoner  to  authorize  any 
person  to  be  his  agent  in  any  Criminal  Court. 
Reg  v.  Ramchandra,  Rat.  Un.  Cr.  C.  1. 

(3054)— S.  340  {  =  Crim.  Pro.  Code,  1861,  as 
amended  by  Act  VIII  of  1869,  s.  432) — 
Mooktears,  employment  of. — The  terms  of  s.  432 
do  not  warrant  any  general  rule  for  the 
exclusion  of  Mooktears  in  all  oases,  but  only 
allow  the  exercise  by  Magistrates  of  their  dis- 
cretion in  each  case  as  it  arises.  The  Magis- 
trates shall  not,  by  indiscriminate  exclusion  of 
persons  who  are  invested  by  law  with  a  distinct 
professional  status  in  criminal  trials,  deprive 
parties  of  legal  aid  which  they  could  frequently 
obtain  at  a  moderate  cost.  CRIMINAL 
CIRCULAR  Order  No.  13  of  1870,  14  W.R. 
Cr.  Cir.  S. 

(3055)— S.  340  (  =  Crim.  Pro.  Code,  1872, 
s.  186  (2) —Unauthorized  pleaders. —  Under 
s.  186  (2),  the  Criminal  Courts  are  bound,  in 
each  case  coming  before  them,  to  exercise  a 
discretion  as  to  permitting  the  person  nomina- 
ted to  conduct  the  defence,  in  cases  where  such 
person  is  not  an  authorized  pleader.  HIGH 
Court  Proceedings,  iith  Jan.  1875, 
No.  53.  2  Weir  400. 

(3056)— S.  340  (  =  Crim.  Pro.  Code,  1872. 
s.  186) — Pleaders  of  District  Munsif's  Courts — 
Vakalatnamah  in  criminal  cases. — A  pleader  of 
a  District  Munsif's  Court  comes  within  the 
category  of  "authorized  pleaders,"  and,  as  such 
is  not  required  to  file  a  vakalatnamah  in 
criminal  cases.  HIGH  COURT  PROCEEDINGS, 
28TH  MARCH  1879,  NO.  559,  2  Weir  402. 

(3057)— S.  340  (  =  Crim.  Pro.  Code,  1872, 
s.  186)— Deaf  and  dumb  accused— Conviction  for 
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house-breaking — Validity .--Wheve  a  -person  aged 
nearly  16  years,  whose  underslanding  was  of 
the  most,  limited  kind,  and  who  had  been  deaf 
and  dumb  from  his  birth,  was  convicted  of 
house-breikiDg  by  night,  the  High  Court,  con- 
sider'ng  the  facts  already  stated  and  consider- 
ing also  that  sheer  hunger  had  driven  him  to 
break  into  the  hou?e  and  that  he  bad  never 
been  in  arrest  before,  recommended  that  he 
should  be  made  ever  to  his  father.  QUEEN  v. 
Ganga,  7N.W.P.  131. 

(3058)— S.  SiO— Right  of  counsel  to  be  heard. 
— Where  a  Judge  proceeds  to  hold  a  preliminary 
enquiry  under  s.  476  of  the  Grim.  Pro.  Code, 
the  person  against  whom  tuch  enquiry  is  start- 
ed is  not  the  accused  person  ;  nnd  even  if  he 
be  an  accused  person  the  Court  making 
such  enquiry  is  not  a  Criminal  but  a  Civil 
Court.  It  is  a  very  general  practice  to  hear 
pleaders  on  behalf  of  persons  in  Civil  or 
Criminal  matters,  and  as  amici  curice  even  in 
criminal  revision  RAM  NlHOEE  UmaR  v. 
King  Emperor,  8  A.L.J.  237  =  {0  Ind.  Gas. 
740  =  12  Cr.  L.J.  231. 

(3059)— 8.  340— See  LEGAL  PRACTITIONERS 
—ADVOCATE,  2  Weir  402  =  7  M  H.C.  App.  40. 

(3060)— S.  340— See  Nop.  89,  90,  726,  727, 
2066,  supra. 

(3061)— Ss.  340,  34131  (  =  Crim.  Pro.  Code, 
1872,  s.  186)— Scope  of  section.— S.  186  of  the 
Crim.  Pro.  Code  is  intended  to  provide  for 
oases  in  which  the  accused  person  is  deaf  and 
dumb,  or,  from  ignorance  of  the  language  of 
the  country  and  the  want  of  an  interpreter,  ia 
unable  to  understand  or  make  himself  under- 
stood ;  and,  in  such  cases,  the  High  Court 
would  order  the  prisoner  to  be  detained  during 
Her  Majesty's  pleasure,  QUEEN-EMPRESS 
V.  Hussein,  Rat.  Un.  Cr.  C.  151. 

(3062  &  3063)"  Ss.  340,  341(  =  Cnm.  Pro.  Code, 
1872,  s.  186)— Ef/erence  to  High  Court  -Under 
s.  186,  it  is  necessary  that  there  should  have 
been  a  committal  or  conviction  before  a  reference 
is  made  to  the  High  Court.  QueeN-Empress 
V.  Trikam,  Rat.  Un.  Cr.  C.  180. 

(3064)— Ss.  340,  341  (=  Crim.  Pro.  Code, 
1872,  s.  186).— Accused,  a  deaj  and  dumb  per- 
son.- Case  where  the  High  Court,  under  the 
circumstances,  set  aside  the  conviction  of  the 
prisoner,  a  deaf  and  dumb  person,  and  directed 
that  he  be  admonished  and  discharged.  DWAR- 
KA  NATH  HALDAR  v.  NODER  CHAND 
KAMTE,  22  W.RCr.  35. 

(3065)— Ss.  340.  341  (  =  Criw. Pro  Code,  1872, 
s.  186)— Deaf  and  dumb  person— Trial  of— High 
CoMri.— Under  s.  186.  Grim.  Pro.  Code,  1872, 
the  discretion  vested  in  the  High  Court  is  very 
wide  ;  though  according  to  the  principles  of 
English  Common  Law  proceedings  conducted 
when  the  accused  is  unable  to  understand  do 
sot  constitute  them  a  fair  and  propec  tiial,  stiU 
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the  High  Court,  can,  under  special  circum- 
stances, if  it  thinks  fit,  treat  the  proceedings  of 
the  lower  Court  as  a  sufficient  trial  and  pass 
sentence  on  the  prisoner,  according  to  the  facts 
which  seemed  to  be  established  in  the  course  of 
and  as  the  result  of  tho^e  proceedings  ;  or  the 
High  Court,  though  it  may  believe  in  the  guilt 
of  the  prisoner,  may  give  him  a  further  oppor- 
tunity of  being  heard  in  the  matter  of  the 
charge.  QUEEN  v  EOWKA  HARI,  22  W.R.  Cr. 
35. 


(3066)— Ss.  340,  341,  288  {  =  Crim.  Pro.  Code, 
1872.  ss.  186.  249)— Cross-examination — Re- 
fusal  of  right  o/.— Where  the  evidence  given 
before  a  committing  Magistrate  by  certain 
witr>e8ses  was  repudiated,  and  they  made  en- 
tirely different  statements  before  the  Sessions 
Judge,  and  ibe  Sessions  Judge  thereupon,  under 
s.  249,  Grim.  Pro.  Code,  used  the  previous 
depositions  cf  those  persons  as  evidence  in  the 
case,  and  it  was  objected  that  those  depositions 
ought  not  to  be  so  used  because  they  were  given 
without  cross-examination,  in  consequence  of 
the  refusal  of  the  Magistrate  to  allow  pleaders 
to  appear  before  him  on  behalf  of  the  accused, 
held,  that,  under  the  circumstances  of  the 
case,  the  conviction  based  merely  upon  such 
evidence  was  not  improper.  In  the  matter  of 
DHAM  MUNDUL,  6  C.L.R.  53. 

(3067)— Ss.  340,  341,  464— See  ACCUSED 
Person,  5B.  262. 

(3068)— Ss.  340,  426,  439,440,348  of  Crim. 
Pro.  Code,  1898  (  =  Crim.  Pro.  Code. 1812,  ss. 
186,  297,  315) — Accused  a  deaf  and  dumb  person 
—  Understanding  proceedings— Previous  convic- 
tions— Committal— Sessions  Court. — Where  a 
Deputy  Magistrate  found  the  accused  deaf  and 
dumb  and  unable  to  unders  tand  the  proceedings 
but  the  DistrictMagistrate  found  from  the  demea- 
nour and  action  of  the  accused  that  he  under- 
stood what  he  was  charged  with,  held,  that  the 
District  Magistrate's  finding  must  be  accepted 
as  final,  and  that  the  provisions  of  s.  186,  Grim. 
Pro.  Code,  1872,  did  not  apply.  Under  s.  297, 
Crim.  Pro.  Code,  1872.  the  High  Court  can, 
whenever  there  has  been  any  material  error  in 
any  judicial  proceeding.'^,  pass  such  judgment, 
sentence  or  order  as  it  thinks  fit.  Acting  under 
s.  297,  Crim.  Pro.  Code,  the  High  Court  set 
aside  the  order  of  the  Deputy  Magistrate,  and, 
as  the  accused  had  been  previously  convicted  of 
an  cSence  under  Chap.  XVH  of  the  Penal 
Code,  punishable  with  rigorous  imprisonaaent, 
ordered  that  he  should,  under  s,  315,  Grim. Pro. 
Code,  be  committed  for  trial  to  the  Sessions 
Court.  DOOBRI  HULWAI  v.  A  DUMB  PERSON, 
19  W.R  Cr.  37. 

—  S.341(  =  1882,s.  341;  1872,  s.  186,  para  3.) 
See  ACCUSED  Person. 
See  Deaf  and  Dumb  Person. 
See  Lunatic. 
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(3069)— S.  3il— Scope  of— Deaf  and  dumb 
accused — Understariding  '  of  proceedings. — 
S.  341  does  not  apply  where  it  ia  shown  that  the 
accused  understood  the  proceedings.  EMPEROR 
V.  Dada  Mahadu,  3  Bono.  L  R.  371. 

(3070)— S.  341  (  =  C«?».  Pro.  Code,  1S82, 
s.  34:l)~ApplicabilUy.—S.  341  of  the  Crim.  Pro. 
Code  becomes  apolicable  only  after  a  convic- 
tion, and  where  tbe  Magistrate  finds  for  good 
reasons  that  the  aouused  is  unable  to  under- 
stand the  proceedings.  In  re  DUMB  MAN,  Rat. 
Un.  Cr.  C.  836. 

(3071) -S.  iiii— Report  to  High  Court  under 
section  when  to  be  made. — 3.  341,  Crim.  Pro. 
Code,  requires  that  the  Court  shall  proceed  to 
the  end  of  the  trial  and  then  report  the  result 
to  the  High  Oourt,  if  a  conviction  follows.  It 
does  not  empower  a  Magistrate  to  make  the 
report  in  the  middle  of  a  trial.  In  re  A  DEAF 
AND  Dumb  Man,  4  Bom  L.R.  823. 

(3072)— S.  Ml— Reference—  Report—  Proce- 
dure.— Before  a  reference  is  made  to  the  High 
Court  under  s.  186,  Crim.  Pro.  Code,  1872,  ihe 
Judge  should  proceed  to  the  end  of  the  trial, 
and  report  the  trial,  if  a  conviction  follows. 
High  Court  Proceedings,  22nd  April 
1873,  NO.  848,  2  Weir  403. 

(3073) — S.  Ml— Accused  being  deaf  and  dumb 
— Practice. — The  fact  of  an  accused  being  deaf 
and  dumb  is  not  per  se  sufficient  to  justify  a 
reference  under  s  341,  Crim.  Pro.  Code.  An 
attempt  to  make  such  an  accused  understand 
the  proceeding--^,  and  the  fact  that  he  could  not 
be  made  to  understand  them  should  appear  on 
the  record.  EMPRESS  v.  KONDA,  9  C.P.L.R. 
38,  Cr. 

(3074)— S.  341  (  =  Crim.  Pro.  Code,  1882, 
s.  341) — Reference  under  sectioyi — Duty  of  Magis- 
trate.— In  submitting  a  case  to  the  High  Court 
under  s.  341,  Crim.  Pro.  Code,  the  Magistrate 
must  state  his  view  of  the  conduct  of  the  dumb 
accused  in  the  commission  of  the  offence,  and 
take  some  evidence  regarding  the  previous 
history  and  habits  of  the  accused.  There  must 
also  be  a  finding  whether  the  accused  was 
capable  ol  understanding  and  did  in  fact  under- 
stand the  nature  of  the  proceedings  and 
whether  he  understood  the  purport,  of  the  evi- 
dence given  by  the  witnesses,  and  whether  he 
wanted  to  call  witnesses,  in  his  defence. 
QUEENEMPRESS  v.  EEUBIN  SAMUEL,  Rat. 
Un.  Cr.  C.  696  =  Cr.  Rg.  26  of  1894. 

(3075) — S.  341 — Reference  under  the  section 
— Findings  of  Magistrate— Potoer  of  High  Court 
to  pass  final  order . — In  a  case  referred  under 
s.  341,  the  Legislature  seems  to  have  contem- 
plated that  there  should  be  a  finding  by  the 
Magistrate,  either  by  what  is  called  a  conviction 
or  commitment,  that  prima  facie,  that  is  to  say, 
on  the  evidence  for  the  prosecution,  an  offence 
has  been  committed,  and  that  the  accused, 
though  not  insane,  cannot  be  made  to  under- 
stand the  proceedings,  and  the  High  Court  is 
competent  to  pass  sentence  in  the  absence  of 
any  defence  for  the  above-mentaoned  reason. 


In  a  case  of  murder  reported  to  the  High  Court 
after  commitment  to  Sessions,  the  High  Court, 
holding  tbat  no  benefit  was  likely  to  result  by 
his  being  tried  by  a  Court  of  Sessions  and 
findi-ng  thar,  the  accused,  though  guilty,  was  not 
responsible  for  his  actions  by  reason  of  the 
unsoundness  of  his  miad,  directed  the  accused 
to  be  kept  in  the  District  Jail  pending  the 
order  of  the  Local  Government.  Queen- 
EMPRESS  v.  SOMIR  Bowra  alias  SOMIR 
BABA,  27  C.  368  =  4  C.W.N.  421.  [ReL,  12  Cr. 
L  J.  386  =  11  Ind.  Cas.  250  =  U.B.K.  1900,  4th 
Qr..  57  :  R.,  12  Cr.  L.  J.  Glb=  12  Ind.  Cas.  989 
=  13  P  R.  1911,  Or.] 

(3076)— S.  Ml-Power  of  High  Court  under 
—  Criminal  responsibility  of  deaf-mutes. — It  is 
impossible  that  a  deaf-mute  should  be  able  to 
live  to  maturity  without  being  able  to  com- 
municate with  his  relations,  and  he  and  his 
relations  must  haveestablished  some  practicable 
method  of  inter-communication  by  signs  or 
otherwise.  In  modern  praciice,  want  of  speech 
and  hearing  does  not  imply  want  of  capacity 
either  in  the  understanding  or  memory,  but 
only  a  difficulty  in  the  means  of  communicating 
knowledge.  The  law  in  India  certainly  does 
not  expressly  provide  for  a  sane  deaf-mute, 
who  has  never  been  instructed,  being  exempted 
from  punishment.  If  his  mind  is  sound,  his 
inability  to  hear  and  speak  will  not  excuse 
him.  8.  341,  Crim.  Pro.  Code,  gives  the  High 
Court  full  discretion  to  do  whatever  the  circum- 
stances of  the  particular  case  require.  The 
High  Court  can,  in  a  case  triable  by  a  Magis- 
trate, pass  sentence  on  what  is  termed  a 
conviction,  though  it  cannot,  strictly  speaking, 
be  so  termed,  seeing  thit  the  accused  cannot  in 
such  a  case  make  a  proper  defence.  KlNG- 
Emperor  v.  Nga  S.^N  MYIN,  U  B.R.  1910, 
4th  Qr.,  p.  57  =  11  Ind,  Cas.  250  =  12  Cr.  L.J. 
386=4  Bur.  L.T.  130.  (22  W.E.C.R  35,  27 
C.  .368  =  4  C  W.N.  421,  P.R,  1885,  p.  98,  P.R. 
1889,  p.  139.  Cons.) 

(3077) — S.  341 — Action  under— Enquiry  into 
lunacy  of  accused  at  time  of  trial  or  offence 
— Necessity  of — Magistrate' s  duty  to  try  or  to 
commit  for  trial — His  duty  on  conviction — Crim. 
Pro.  Code,  Gh.  XXXIV.— Before  a  Magis- 
trate could  act  under  3.341,  Crim.  Pro.  Code, 
he  should  hold  an  enquiry  into  the  question 
whether  the  accused  was  a  lunatic  either  at 
the  time  of  the  trial  or  at  the  time  of  the 
commission  of  the  alleged  offence.  If  he  finds 
that  he  was  not  a  lunatic  on  either  of  the  occa- 
sions, he  will  then,  as  required  by  s.  341,  Crim. 
Pro.  Code,  try  the  accused  or  commit  him  to 
the  Sessions  Court  for  trial.  If  he  convicts 
him,  he  will  then  make  a  report  to  the  High 
Court  under  s.  343,  Crim.  Pro.  Code.  ADALA 
Yerrivadu,  11  M.L.T.  24  =  13  Ind.  Cas. 
216  =  13  Cr.  L.J.  24, 

(3078)— S.  341,  proviso— Transfer  of  case 
under — Application  of  s.  350.— A  Subordinate 
Magistrate,  before  whom  the  accused  was  first 
placed  for  trial,  took  down  the  evidence  of  the 
witnesses  for  the  prosecution  and  also  examined 
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the  accused  with  reference  to  such  evidence. 
After  this,  records  were  put  in  for  previous  con- 
victions against  the  accused  Thereon,  the  case 
-was  transferred  to  ihe  District  Magistrate  under 
the  proviso  to  s.  348  of  the  Code.  The  District 
Magistrate  acting  upon  the  evidence  already 
recorded,  convicted  the  accused,  who  called  no 
evidence.  Held,  on  appeal,  that,  as  the  only 
section  of  the  Code,  which  empowers  one  Magis- 
trate to  act  upon  the  evidence  recorded  by 
another  is  s.  350  and  that  section  cannot  be 
held  to  cover  this  case  of  a  transfer  of  a  trial 
from  one  Court  to  another,  the  conviction  and 
sentence  by  the  District  Magistrate  must  beset 
aside  and  a  new  trial  ordered.  LADYA  v. 
Emperor,  1  N.L.R  187. 

(3079)— s.  341—  See  Nos.  3061  to  3066, 
supra  and  No.  4887.  infra. 

(3080) — Ss.  341  and  ^65—Pwcedure  in  case 
of  a  lunatic  not  able  to  understand  proceedings 
in  Court.— The  fact  that  an  accused  was  of 
weak  intellect,  and  subject  to  constant  epileptic 
fits,  although  cot  in&ane,  was  held  to  be  suffi- 
cient proof  of  unsoundness  of  mind  to  show 
the  probable  cause  of  his  inability  to  make  his 
defence ;  and  the  trial  of  such  a  person  should 
he  postponed  under  s  465  of  the  Code.  QUEEN- 
EMPRESS  V.  NGA  PO  THWE,  U.B.R.  1892  — 
1896,  Vol.  1,38.  (5B.  262,  B.) 

S.  352  (  =  1882,  8.  342  ;  1872,  sa.  193,  250. 

342,  343,  345  ;  1861,  ss.  202,  204,  273). 

See  ACCUSED  Person. 

See  Examination  of  accused. 

(3081)— S,  342  {  =  Crini.  Fro.  Code,  1882, 
s.  342) — Seeps  of.  —  It  is  not  for  the  purpose  of 
ascertaining  what  witnesses  the  accused  intends 
to  call,  or  what  evidence  they  will  give,  or 
what  his  defence  is,  that  a  Oourt  is  justified  or 
authorized  in  examining  an  accused  under 
s.  342.  A  Court  is  oi'ly  authorized  to  examine 
him  "  for  the  purpose  of  enabling  him  to  explain 
any  circumstances  appearing  in  the  evidence 
against  him."  "  The  evidence  "  in  that  section 
is  the  evidence  already  then    given  at  the  trial, 

Queen-Empeess  v,  hargobind  Singh, 
14  A.  242  =  A. W.N.  1892,  83.  [R.,  4  N  L.R. 
163  =  9  Cr.LJ.  56.] 

(3082)— S.  342— Scope  of.— 5.  342  permits  an 
examination  of  the  accused  to  be  made  solely 
for  the  purpose  of  enabling  the  accused  to 
explain  facts  aopearing  against  him.  KlNG- 
Emperor  v,  Bhut  Nath  Ghose,  7  C.W.N. 
345. 

(3083)— S.  842— Scope  of.— The  language  of 
s.  342  is  mandatory,  and  the  omission  to 
comply  with  its  provisions  is  not  a  mere  error 
of  form.  There  may,  of  course,  be  circum- 
stances in  which  the  omission  could  not  reason- 
ably be  held  to  have  prejudiced  the  accused, 
and  in  which,  therefore,  the  interference  of  the 
High  Court  may  be  discretionary.  But  where 
there  are  grounds  for  thinking  that  the  omission 
on  the  part  of  the  Court  to  question  the  accused 
operated  to  produce  a  non-disclosure  of  the  case 
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for  the  defence  and  the  withholding  of  evidence 
material  for  the  defence,  the  High  Court  would 
interfere.  In  re  RAJA  Padayachi,  2  Weir  403. 

(3084) — S.  342  — Scope  and  application  of . — 
Crim.  Pro.  Code,  1882.  s.  342.  says  that  the 
Court  should  question  the  accused  generally  on 
the  case  before  he  is  called  on  for  his  defence, 
for  the  purpose  of  enabling  him  to  explain  any 
circumstances  appearing  in  the  evidence  against 

him,  Queen-Empress  v.  Nga  Tha  Dun, 
U.B.R.  1892—1896,  Yol.  I,  144. 

(3085)— S.  342  (  =  Crim,  Pro.  Code,  1882, 
s.  U2)— Object  of.— The  object  of  s.  842  is  not 
to  fill  up  a  gap  in  the  evidence  for  the  prose- 
cution, but  to  enable  the  prisoner  to  explain  any 
circumstances  appearing  in  the  evidence  against 
him.  Where  a  statement  purporting  to  have 
been  made  by  the  accused  in  a  previous  proceed- 
ing was  not  properly  in  evidence  against  him, 
the  Judge  would  not  be  acting  properly  in  asking 
the  accused  about  it.  Basanta  KUMAR  Ghat- 
TAK  V.  QUEBN-EMPREbS,  26  C.  49.  [F.,  27 
M.  238  =  2  Weir  408  ;  R..  5  C.W.N.  670,  36  M. 
457  =  22  M.L.J.  73  =  10  M.L.T.  506  =  1911 
2  M.W.N.  576=12  Ind.  Cas.  961  =  12  Cr.L.J. 
585,  4  N.L.R.  163  =  8  Cr.L.J.  56.] 

(3086)— S.  3i2— Object  o/.— The  object  of  the 
examination  under  the  above  section  is  to 
enable  the  accused  to  explain  circumstances 
appearing  in  the  evidence  against  him  Con- 
sequently, the  Court  cannot  cross  examine  the 
accused  to  elicit  admissions.  NGA  Hmun  v. 
Queen-Empress,  LB.R.  1872— 1892,  320. 

(3087)— S.  342  {  =  Cnm.  Pro.  Code,  1882, 
s.  342) — Accused  person,  examination  of  — 
Warrant  case. —JJnder  s.  342,  Crim.  Pro.  Code, 
an  accused  person,  before  he  is  put  on  his 
defence,  must  be  examined  by  the  Court. 
Queen-Empress  v.  Bwachela.  Rat.  Un. 
Cr.  C.  227  =  Cr.  Rg.  5  of  1886. 

(3088)  — S.  3i2— Warrant  case — Procedure. — 
Where,  in  a  warrant  case,  the  accused  is 
examined  by  the  M-gistrate  before  any  evidence 
has  been  recorded,  held,  that  such  procedure  is 
illegal,  as  the  power  given  by  s.  342  to  examine 
the  accused  "  for  the  purpose  of  enabling  him 
to  explain  any  circumstances  appearing  in  the 
evidence  against  him,"  has  not  come  into  play. 

Queen-Empress  v.  Howthorne,  i3  A.  345 
=  A.W.N.  1891,  102.  [fi.,  9  Cr.L.J.  56  =  4  N. 
L.R.  163,  Rat.  Un.  Cr.  C.  679] 

(3089)— S.  342  (  =  Crim.  Pro.  Code,  1882, 
s,  842) — "Accused"  —  Term  explained. — By 
"  accused  "  is  meant  a  person  over  whom  the 
Magistrate  or  other  Court  is  exercising  juris- 
diction. Queen-Empress  v.  Mona  Puna, 
16  B.  661.  r^.,  23  C.  493,  21  A.  107  =  18A.W, 
N.  185  ;  R..  23  B.  213.  15  P.R.  1900,  Cr.  =  P.L. 
R.  1900,  p.  59,  5  C.W.N.  749  =  28  C.  709,  15  C 
P.L  R  112,  24  P.R.  1903,  Cr.,  21  P.R.  1904, 
Cr.  =  135  P. L.R.  1904,  131  P  L.R.  1905  =  42 
P.R.  1905,  Cr.,  13  C  W.N.  151  =  36  C.  163  =  8 
C.L.J.  565,  4  N.L.R.  81  =  8  Cr.L.J.  20;  D.,  9 
C.W.N.  983.] 
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(3090)— S.  3i2— Questioning  accused  about 
previous  conviction — Legality. — It  is  not  compe- 
tent to  a  Magistrate  to  quaation  an  accused, 
under  s.  342  before  his  conviotion,  about  his 
previous  conviction,  with  a  view  to  take  into 
oonsideration,  for  the  purposes  of  conviction  or 
with  a  view  to  dispoasa  with  forms-l  evidence  as 
to  the  alleged  prsvious  conviction  and  as  to  the 
identity  of  the  a  cused,  in  the  event  of  convic- 
tion. EMPEROR  V  ALLOOMIYA  HUSAN,  28  B. 
129  =  5  Bom.  L.R   805. 

(3091) — S.  Si'i  —  Co  accused  examined  as 
witnesses  after  conviction  and  before  sentence. — 
The  accused,  numbering  nine  persons,  were  put 
up  for  trial  on  a  charge  of  dacoity,  Two  of 
them  pleaded  guilty  and  were  at  once  convicted, 
but  their  sentences  wero  postponed  till  the  end 
of  the  trial.  Tbey  were  then  tnken  from  the 
dock  and  examiuod  as  witnesses  against  the 
rest  of  the  accused.  Held  by  Candy,  J.,  that 
they  were  competent  witnesses  as  they  were  no 
longer  accused  persons  but  were  convicts,  but 
the  fact  that  they  hive  not  been  sentenced 
would  affect  tbf  value  of  their  evidence,  as  they 
might  naturally  think  that  it  would  be  for 
their  advantage  to  tell  a  story  as  much  as  pos- 
sible in  favour  of  the  j,rnsecution.  Held  by  Ful- 
ton,J.,  (1)  that  their  evidence  should  be  rejected, 
as  the  procedure  followed  was  illegal,  as  it  con- 
travened the  provisions  of  s.  342,  which  provided 
that  no  oath  should  ba  administered  to  the 
accused  ;  (2)  that  the  accused,  though  solemnly 
affirmed  as  witnesses,  were  still  under  trial  and 
under  examination  by  the  Court ;  and  (3;  that 
the  trial  of  the  accused  did  not  end  with  their 
conviction.  King-Emperor  v.  ANNYA,  3  Bom. 
L.R.  437.  (23  B.  213.  R.)  [R..  lOCr.L.J.  19, 
15  G.L.J.  517  =  16  C  W.N.  1105  =  13  Cr.L.J. 
609  =  16  Ind.  Gas.  257]. 

(3092)— S.  342- Sessions  Judge— Trial— Exa- 
mination of  accused— Forms  of  t''ial  in  crimi- 
nal cases.— The  term  "shall,"  in  s.  342  of  the 
Crim.  Pro.  Code,  m^kes  the  duty  imposed  on 
the  Court  to  question  the  accused  generally  on 
the  case,  after  the  witnesses  for  the  prosecution 
have  been  examined  and  before  he  is  called  for 
his  defence,  mandatory,  not  discretionary. 
Having  regard  to  the  object  of  the  examination, 
specified  in  the  section,  vie  ,  that  the  legislature 
intended  it  lo  enable  the  accused  to  explain 
any  circumstances  in  the  evidence  against  him, 
it  is  clear  that  t.ae  omission  by  the  Court,  to 
perform  such  duty  in  a  criminal  trial,  must  be 
presumed  to  have  seriously  prejudiced  the 
accused.  EMPEROR  v.  SAVALYA  ATMA 
Pastya,  9Boni.  L  R.  356  =  5  Cr.L.J.  332.  [F., 
9  Bom.  L.R.  730] 

(3093)— S.  342— Sessions  Judge -Trial— Ex- 
amination of  accused —  The  provisions  of 
s.  342,  apply  to  the  case  of  an  accused  tried  be- 
fore a  Sessions  Judge,  even  when  he  has  been 
questioned  on  the  case  generally  by  the  commit- 
ting Magistrate.  EMPEROR  v.  RAJU  AHILAJI, 
9  Bom.  L.R.  730  =  6  Cr.L.J.  74. 

(3094)— S.  342  (  =  Crim.  Pro.  Code,  1882, 
s.  3i2)— Evidence  of  accused  improperly  taken — 


Crim.  Pro.  Code  (Act  V  of  1898)— continued. 

Admissibility — Evidence  Act,  ss.  21,  26,  29. — 
It  is  not  proper  to  examine  the  accused  under 
8.  342,  Crim.  Pro.  Code,  when  no  evidence, 
sufficient  to  connect  him  with  the  crime  with 
which  he  is  charged,  has  been  recorded  against 
him.  If  the  examination  takes  place  contrary 
to  the  provisions  of  s.  342,  the  statements 
actually  made  cannot,  if  apparently  freely  and 
voluntarily  given,  be  rejacied  as  inadmissible, 
merely  on  account  of  this  irregularity  of 
procedure  ;  prima  facie,  as  admissions,  those 
statements  are  relev.iut  under  s.  21  of  the  Evi- 
dence Act,  and  there  is  no  other  section  which 
excludes  them.  S.  26  of  the  Act  is  inapplicable 
as  the  statements  are  made  in  the  immediate 
presence  of  a  Magistr.tte,  and  s.  29  shows  that 
the  mere  fact,  of  a  statement  being  made  ia 
answer  to  questions  is  oy  irself  no  ground  for 
its  exclusion.  Quebn-EMPRESS  v.  NarayAN, 
Rat.  Un  Cr.C  679  =  Cr.  Rg.  45  of  1893.  [P., 
37  G.  467  =  11  Cr  L.J.  453-7  Ind.  Gas.  359.] 

(3095)— S.  342  {  =  Cri7n.  Pro.  Code,  1882, 
s.  342) — Examination  of  accused  before  issiie  of 
process.  —  A  Magistrate  should  not  put  persons 
on  oath  unless  he  is  satisfied  of  his  authority 
to  do  so.  Where  ha  examines  persons  against 
whom  a  complaint  is  laid,  before  issue  of 
process,  the  procedure  is  of  very  doubtful 
propriety,  and  the  Magistrate  ought  not  to  be 
influenced  by  any  difiereme  betwten  the  state- 
ments given  by  them  in  such  examination  and 
statements  made  by  them  as  accused  persons. 
Queen-Empress  v,  Shidlingappa.  Rat. 
Un  Cr.G.  844  =  Gr.Rg.  13  of  1896.  (l6B.  668, 
13  B.  621,  R.) 

(3096) — S.  M2— Examination  of  prisoner  by 
Judge  —  Nature  of  questions  permissible.— A 
Judge  examining  a  prisoner,  under  s.  342  of 
the  Crim.  Pio.  Code,  ought  noc  to  cross-exa- 
mine him ;  the  only  permissible  questions  are 
such  as  will  enable  the  prisoner  to  explain  any 
circum-itaticas  appearing  m  the  evidence  against 
him.  Hurry  'Churn  (■huckebbutty  v. 
Empress,  IOC  140  =  13  CL  R.  358.  [H.,9 
Cr.  L.J.  284  =  11  Bom.  L.R.  177  =  1  Ind.  Gas. 
280.] 

(3097)— S.  3i2  (=^ Crim.  Pro.  Code,  1872, 
s.  250) — Examination  of  accused  for  what  pur- 
poses allowed.  —  Under  s.  250,  the  Court  may, 
from  time  to  time,  at  any  stage  of  the  case, 
examine  the  accused  parsonally.  But  the  Court 
is  not  competent  to  subject  the  accused  to  severe 
cross-examination.  The  discretion  given  by 
the  law  is  not  to  be  used  for  the  purpose  of 
driving  the  accused  to  make  statements  crimi- 
nating himself ;  it  can  only  be  properly  used 
for  the  purpose  of  ascertaining  from  the  accused 
how  he  is  able  to  meec  facts  standing  in  evidence 
against  him,  so  that  those  facts  should  not 
stand  against  him  unexplained.  In  the  matter 
o/CHINIBASH  GHOSE,  1  CL  R.  436.  (I  M. 
199,  F.)  [F.,  2  O.W.N.  702;  fi.,  6C.  96  =  6 
G.L.R.  529  =  3,3homeL.R.Gr.R.  39.] 

(3098)— S.  342  (  =  Crim.  Pro.  Code,  1872, 
s.  250) — Gross-examination  of  a  prisoner  by 
Court. — It  ia  not  proper  for  the  Court  to  oross- 
examiue  a  prisoner  with  the  apparent  object  of 
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convictiag  him,  out  of  his  own  mouth,  of  false 
statements,  and  so  making  him  prejudice  him- 
self in  respect  of  the  matter  with  which  he  is 
chart;ed.  EMPBESS  v.  BEHARI  LAL  BOSE,  6 
C.LR.  i31.     [E.,  10  C.P.L.R.  13,] 

(3099)-  S.  M2— Retracted  confession — Duly 
of  Judge  to  question  Die  accused  regarding  it. — 
Where  the  only  circumstance  appearing  in  evi- 
dence against  the  accused  was  his  retracted 
confession,  and,  as  to  th)8  he  was  not  question- 
ed at  all  in  the  Sessions  Court,  so  that  he  migbt 
be  given  an  opportunity  to  show  cause  for  che 
jury  to  hesitate  to  convict  him  on  that  confes- 
sion alone,  h''ld,  that  the  procedure  wa^  con- 
trary to  that  described  in  s.  342  In  re 
Cholakel  Koya,  2  Weir.  307. 

(3100) — S.  3i2  — Statement  made  by  accused 
under. — It  could  scarcely  have  been  intended 
that,  under  colour  of  an  examination  under 
s.  342, Crim.  Pro  Code,  an  accused  person  should 
make  statements  such  as  be  might  make  if  he 
were  being  examined  as  an  approver.  SRI 
KisHEN  V.  King-Emperor,  6  O.C.  204.  [Diss., 
11  O.C.  328  =  8  Or.  L  J.  393] 

(3101) — S,  342 — Statement  of  accused  as  wit- 
ness— Evidence. — Held  that  an  accused  person 
cannot  oa  examined  as  a  witness,  because  no 
oath  or  affirmation  can  be  administered  to  him 
until  he  is  acquitted,  or  discharged  or  convicted. 
When,  at  the  trial  of  sever-il  accused  persons, 
the  Magistrate  in  a  note  to  the  District  Super- 
intendent of  Police,  ordered  that  a  certain 
accused  person  should  not  be  put  forward  a=<  an 
accused  but  as  a  witness,  and  the  Court  In- 
spector applied  to  the  Magistrate  that  the  said 
accused  should  be  examined  as  a  witness,  and 
the  Magistrate  examined  him  as  a  witness  for 
the  prosecution,  held,  that  the  statement  made 
by  him  was  inadmissible  in  evidence.  NABI 
Bakhshv  kmperor  of  India,  lOO  P.L.R. 
1902  =  ]2  P.R  1902,  Gr. 

(3102)— S.  3i2—Duty  of  Court  to  question 
accused  before  he  enters  on  his  defence  — There  is 
no  authority  in  the  Code  authorising  a  written 
defence  to  be  put  in  at  the  trial  of  cases  before 
the  Court  of  Sessions.  But,  whether  such  a 
written  defence  can  or  cannot  legally  be  put  in 
and  accepted  by  the  Court,  it  certainly  cannot 
be  allowed  to  take  the  place  of  the  examination 
of  the  accused  which  s.  342  imperatively  orders 
to  be  made.  EMPEROR  v.  ANSUIYA,  A.W.N. 
1903,  1. 

(3102-a) — S-  342 — Evidence  of  the  prosecution 
— Not  implicating  accused — Statement  of  accus- 
ed— Not  admissible  against  him. — Where  no 
evidence  has  been  given  implicating  the  accused 
by  the  prosecution,  the  Magistrate  has  no  right 
under  the  Code  to  put  questions  to  the  accused 
or  invite  him  to  make  a  statement.  Even  if  a 
statement  is  made  by  the  accused  in  such  cir- 
cumstances, it  is  not  admissible  in  evidence 
against  the  accused  on  bis  subsequent  trial. 
ABIBULLA  ROVUTHAN  V.  KABIB  ROVUTHAN, 
1915  M.W.N.  413. 


(3103)— 8.  342— Collusion  of  ship— Examina- 
tion of  Serang— See  ACT  VI  OF  1884,  ss.  31, 
32,  33,  34,  35,  12  Cr.  L.J.  577  =  12  Ind.  Gas. 
841  =  4  Bur.  L   T.  130, 

(3104)— S.  342— See  ADMISSION,  Rat.  Un. 
Cr.  C.  769  =  Cr.  Rg.  34  of  1895. 

(3105) -S.  342— See  AFFIDAVIT,  19  A.  200 
=  A.W.N.  1897,  23. 

(3106)— S.  3i2—See  CONFESSION.  CONFES- 
SIONS BY  CO-ACCUSED— ADMISSIBILITY,  6 
B.   124. 

(3107)  — S.  342— Applic^,bi!ity  to  ail  sorts  of 
proceedings  in  Magistrate's  Courts — Statement 
of  accused  in  answer  to  questions  put  by  Magis- 
trate —  Admissibiliiy  in  evidence  against 
accused — Magistrate's  power  to  put  questions  to 
accused  — Questions  of  iuquestional  nature  not 
to  be  put— See  EVIDENCE  ACT,  1872,  s,  27, 
15Cr,L,J.  474  =  :^4lnd,  Cas.  562. 

(3108)— 8,  342— Examination  of  accused 
before  completion  of  prosecution  evidence — 
Legality— See  Penal  Code,  ss.  99,  105,  147, 
378,  15  Cr.  L,J.  436  =  24  Ina.  Cas,  172. 

(3109)— S.  342— See  PENAL  CODE,  s.  807, 
IP.W.R,  1910,  Cr, 

(3110)— S,  342— See  PREVIOUS  CONVIC- 
TION. 5  Bom,  L.R.  805  =  28  B.  129, 

(3111)— S.  342— See  SUMMARY  TRIAL,  L,B. 
R.  1893—1900,  638. 

(3112)— S.  342— See  WITNESS— GENERAL— 
Who  ARE  COMPETENT  TO  BE  WITNESSES, 
38  P.R.  1887,  Cr. 

(3113)— 8.  342— SfeNos.  116,  120,  369,  433, 
434.  447,  485,  930,  1468. 1469, 1470,  1472,  1635, 
1874,  1875,  2123,  2239,  2242,  2460,  2645,  2739, 
2776,  2777,  2804,  2805,  2840,  2861,  2977,  .3029, 
3030.  supra. 

(3114)— 8s.  342  (1)  and  511— See  ACCUSED 
PERSON,  1  L.B.R.  8. 

(3115) — S.  342  (2) — When  accused  can  claim 
exemption  under  section — AppltcatioJi  for  trans- 
fer of  case  to  anolhtr  Court — Application  support- 
ed by  false  affidavit  '  Liability  for  such  state- 
ments— Penal  Cede,  ss.  182  and  211. — An 
accused  person,  who  was  under  trial  in  the 
Court  of  a  Subordinate  Magistrate,  applied  to 
the  District  Magistrate  for  a  transfer  and  filed 
an  affidavit  which  was  false.  Held  that  he 
could  not  escape  liability  under  s,  342  (2),  Crim. 
Pro.  Code,  as  the  statements  contained  in  the 
affidavit  were  not  made  in  answer  to  questions 
put  by  the  Court  and  that  the  statements  in 
the  affid.ivit  being  false  and  made  with  a  view 
to  induce  the  District  Magistrate  to  order  the 
transfer,  the  accused  would  be  punishable  under 
the  first  part  of  s.  182,  and  not  s.  211,  Penal 
Code.      IMPERATOR    V,    KHAN    MAHOMED,   1 

S.L.R.  Cr.  124  =  8  Cr.  L.J.  378.  [R.,  33  A. 
163  =  7  A.L.J.  114  =  7  Ind  Cas.  914  =  11  Cr.  L. 
J.  537.] 

(3116)— S.  342  (2)— See  EVIDENCE  ACT. 
1872,  3.  132,  23  B.  213. 
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(3117)  — S.  312  (4)— See  EVIDENCE  ACT, 
1872,39.  118,  133,  U.B.R.  1906,  Evidence,  3  = 
5  Cr.  L.J.  300. 

(3118)— 8s.  312,  287.  203  (1,  3,  4)-See 
Commitment  to  Sessions  Court,  Rat  Un. 
Cr.  C.  lOO  =  Gr.  Rg.  10-1-1876. 

(3119)— Ss.  342,  310  (b)  (c)— Legal  evidence 
of  previous  conviction. — Before  asking  an  accus- 
ed person,  questioned  under  s  342,  Grim.  Pro. 
Code,  at  the  close  of  the  case  for  thie  prosecu- 
tion, whether  he  had  been  previously  convicted, 
legal  evidence  of  the  previous  conviction  ought 
to  be  put  in  and  read.  Legal  evidence  of  pre- 
vious convictions  ought  to  be  obtained  before 
the  part  of  the  charge  relating  to  them  is 
framed.  Clauses  (b)  and  (c)  of  s.  3i0  indicaie  in 
general  terms,  the  preoiseness  with  which 
charges  relating  to  previous  convictions  should 
be  tried.  NGA  TB  v.  KiNG-ElvIPEROR,  1  U. 
B.  R.  1902—1903,  Crini.  Pro.  Code,  23. 

(3120)— Ss.  342,  343,  337— See  CONFESSION 
—CONFESSIONS  OBTAINED  BY  INDUCEMENT, 
THREAT,  ETC.,  2  A,  260. 

(3121)— Ss.  342,  346  {  =  Crim.  Pro.  Code, 
1872,  s.  345) — Preliminary  enquiry — Adminis- 
tering oath  to  accused. — The  administering  of 
an  oath  or  affirmation  to  an  accused  person, 
although  prohibited  by  s.  345,  Crim.  Pro.  Code, 
1872,  does  not  render  the  statement  inadmis- 
sible either  against  him  or  against  a  co  accused 
at  the  trial.  RAJMAL  v.  EMPRESS,  3  P.R. 
1880,  Cr. 

(3122)  — Ss.  349,  3i9— Separate  trial  of  a  per- 
son charged  with  a  substantive  offence  and  of 
another  charged  with  abetment — Competency  to 
give  evidence. — Where  a  person  charged  with 
an  abetment  of  an  offence  under  s.  403,  I.P.C,, 
applied  for  summoning  as  a  witness,  the  prin- 
cipal offender,  who  had  been  convicted  of  the 
substantive  offence  under  s.  403,  I.P.C,  by  a 
third  class  Magistrate,  but  whose  case  was 
pending  before  another  Magistrate,  having  been 
referred  to  the  latter  by  the  former  for  a  severe 
eentence  under  a.  349,  Grim.  Pro.  Code,  held, 
that  the  Magistrate  was  not  competent  to  refuse 
to  summon  him,  and  s.  342,  Crim.  Pro.  Code, 
did  not  apply  to  the  case.  Quebn-EmpRESS 
V.  TIRBENI  Sahai,  20  A.  426  =  A.W.N.  1898, 
102.  [iJ.,  33  C.  1353  =  10  C.W.N.  962  =  4  Cr. 
L,J.  145.] 

(3123)— Ss.  342  and  362— Evidence,  recording 
of,  in  petty  cases — Magistrate  to  use  discretion 
—Retrial— Transfer.— S.  362  of  the  Grim.  Pro. 
Code  does  not  mean  that  a  Presidency  Magis- 
trate can  act  arbitrarily  and  record  nothing  by 
way  of  evidence  in  cases  in  which  he  is  not  bound 
to  take  down  evidence  in  the  manner  pres- 
cribed in  the  section.  In  such  cases,  the  section 
merely  gives  him  a  discretion  to  take  down  the 
evidence  or  not,  and  the  discretion  should  be 
exercised  judicially  in  a  reasonable  spirit,  and 
not  arbitrarily.  There  may  be  no  necessity  to 
jecord  any  evidence  in  "  morning  cases."  But 
where  a  respectable  person  is  charged  with  an 
offence,  reflecting  on  his  character  and  serious 
alegation  are  levelled  against  him,  there  ought 
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to  be  some  record  of  evidence  to  enable  him  in 
case  of  conviction  to  go  to  the  High  Couit. 
Even  in  a  summary  case  a  Magislra-te  i^  bound 
to  record  a  summary  of  the  accused'.s  esavuina- 
tion  and  any  statement  in  the  course  at  ibat 
examination.  S.  342,  Crim.  Pro.  Codd,  m^kes 
it  incumbent  upon  the  Magistrate  to  examine 
the  accused  and  to  give  him  an  opportuniry  of 
explaining  away  whatever  may  have  been  decid- 
ed against  him  in  the  evidence  for  the  prosecu- 
tion. Where  a  Presidency  Magistr«.t,e  had  made 
up  his  mind  regarding  a  case,  the  High  Court, 
on  the  case  coming  under  its  revisional  jurisdic- 
tion, transferred  it  to  another  Magistrate  for 
re- trial.  EMPEROR  v,  HARISCHANDR.v  TaL- 
CHERKAR,  10  Bom.  L.R.  201  =  7  Cr.  L.J.  194. 
[R.,  35  M.  739  =  12  Cr.  L.J.  451  =  11  Ind.  Gas. 
795  =  22  M.L.J.  114  =  10  M.L.T.  518  =  1911 
M.W.N.  50.] 

^3124)— Ss.  342,  364,  533  (1)— S^-e  CONFES- 
SION —  Confessions  to  Magistrates  ~ 
ADMISSIBILITY— Record  of  confessions, 

5  C.  954  =  6  C.L.R.  297,  P.B. 

(3125)— Ss.    342,    485— See    CONFESSION— 

Confessions  MADE  to  police  officers. 

5  A.  253, 

(3126)— Ss,  342  and  539— Omission  to  examine 
the  accused — Duty  of  High  Court  in  revision. — 
The  accused  were  tried  and  convicted  of  offences 
under  ss.  11  and  12  of  the  Gambling  Act.  There 
was  an  omission,  to  examine  the  accused  under 
s.  342  of  the  Code.  '  They  had  a  right  of 
appeal  but  did  not  exercise  it.  The  District 
Magistrate  recommended  to  the  Chief  Court, 
under  s.  439,  that  the  conviction  might  be  set 
aside.  From  the  record  of  the  case,  it  appeared 
that  the  accused  had  not  been  prejudiced  by 
the  omission  of  the  Magistrate  to  examine  them 
under  s.  342,  held,  it  is  not  imperative  on  the 
Chief  Court  to  set  aside  every  void  order  which 
comes  to  its  notice,  when  the  person  aggrieved 
does  not  move  the  Court  to  do  so.  Though  the 
conviction  was  bad,  it  was  not  necessary  for  the 
Chief  Court  tc  set  it  aside.  EMPEROR  v.  BA 
Pe,  4  L.B.R.  143  =  7  Cr.  L.J.  422. 

S.  343  ( =  1882,  8.  343 ;  1872,  s.  344  ;  1861, 

B.  203.) 

(3127)- S.  343— See  No.  3120.  supra. 

S.  344  (  =  1882,  8.  344  ;  1872,  s.  194,  para 

1,    Exp.   208,   para   1,   219,  264;     1861, 
89    224,  269,  233,  377,  Presidency  Magis- 
trate's Act,  1877,  s.  124.) 
See  ADJOURNMENT. 

See  Remand. 

(3128) — S.  344 — Scope  and  applicability  of. — 
S.  344,  Crim.  Pro.  Code,  relates  to  proceedings 
in  inquiries  and  trials  and  has  nothing  to  do 
with  police  investigation,  and  it  contemplates 
a  remand  to  jail  and  not  to  police  custody. 
In  re  KriSHNAJI  PANDURANG,  Cr.  Rg.  55  of 
1897. 

(3129)— S.  344,  power  of  Courts  to  order  pay- 
ment of  the  costs  of  the  day  on  granting  adjourn- 
ments.— S<    344    of    the    Code    dealing     with 
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proceedings  in  prosecutions  expressly  empowers 
the  Court  to  postpone  or  adjourn  an  enquiry 
upon  such  terms  as  it  thinks  fit.  This  clearly 
entitles  the  Court  to  award  costs  to  the  party 
who  has  been  put  to  unnecessary  expenses  by 
the  conduct  of  other  side  and  to  order  that 
the  same  be  paid  up  by  the  latter  in  whose 
favour  the  order  for  adjournment  has  to  be 
made.  MATHURA  PRASAD  v  BasANT  Lal. 
28  A.  207 -=2  A.L.J.  831  =  A.W.N.  1903,  256  = 
2Cr.L.J.  803.  (9  C.W.N.  18,  F.;  A.W.N. 
1902,  59,  Disc.  &  Doubted.) 

(3130) — S.  344 — Adjournvient  of  criminal 
cases. — The  reasonable  cause  intended  by  s.  844 
is  some  cause  which  will  enable  the  Court  to 
have  before  it  all  the  materials  relevant  and 
forthcoming,  upon  which  it  can  come  to  a 
decision  whether  the  accused  has  or  has  not 
committed  the  offence  charged.  It  ia  not  a 
valid  ground  for  adjourning  a  criminal  case, 
that  issues  similar  to  those  arising  in  the 
Criminal  Court  are  concurrently  the  subject  of 
determination  by  a  Civil  Court  with  the  possible 
result  of  conflicting  decisions  upon  practically 
the  same  evidence,  especially  when  the  adjoura- 
ment  of  the  criminal  proceedings  would  neces- 
sarily be  very  prolonged.  MATHURA  KUAR  v. 
DURGA  KUAR,  2  A.L.J.  747  =  A. W.N.  190S, 
254. 

(3131) — S.  344 — Scope — Accused  person  in 
custody  of  Magistrate — Power  to  remand  to 
police  custody. — S.  344,  Crim.  Pro,  Code,  does 
net  empower  the  Magistrate  to  remand  an 
accused  person  in  custody  of  the  Magistrate  to 
police  custody  for  the  purpose  of  obtaining 
information  with  regard  to  the  offences  which 
the  accused  may  be  alleged  to  have  committed. 
In  re  Rama  Khandd  Zugrya,  4  Bom.  L.R. 
878. 

(3132) —  S,  344— Cosis  of  adjournment  — 
Discretion  of  Magistrate,— A.  Magistrate  has  a 
discretion  to  require  from  the  accused  the  costs 
of  an  adjournment,  when  he  is  not  entitled  to 
the  adjournment  asked  for.  SEW  PROSAD 
PoDDAR  v.  Corporation  op  Calcutta,  9 
C.W.N.  18.  [F.,  28  A.  207  =  2  A.L.J.  831  =  A. 
W.N.  1905,  256;  E.,  28  A.  209  (27)  =  A.W.N. 
1905,  257  (N).'] 

(3133)— S.  344  (  =  s.  194,  Crim.  Pro.  Code, 
1872) — Remanding  of  accused  person  to  jail 
and  deferring  exa'tnination  of  witnesses  and 
postponing  enquiry  —Record  of  grounds. — Where 
a  Magistrate  acts  under  s.  194,  by  deferring  the 
examination  of  witnesses  and  adjourning  the 
enquiry  and  remanding  the  prisoners,  he  is 
bound  to  express  clearly  on  the  record  "  the 
reasonable  cause"  from  which  it  becomes  neces- 
sary or  advisable  to  do  so.  MANIKAM  MUDALI 
V.  QUEEN,  6  M.  63  =  2  Weir  409  =  2  Weir  577 
=  2  Weir  656, 

(3134)— S-  344 — Stay  of  criminal  proceedings 
during  pendency  of  a  civil  suit. — There  is  no 
hard  and  fast^rule  that  a  criminal  case  should 
he  stayed  pending  the  disposal  of  a  civil  suit 
irom  which  the  criminal  case  has  arisen  or  with 
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which  it  is  intimately  connected.  If  a  Magis- 
trate, on  a  consideration  of  all  the  circumstances, 
exercises  his  discretion  and  either  stays  proceed- 
ings in  the  criminal  case  pending  the  disposal 
of  the  civil  suit,  or  declines  to  do  so,  the  High 
Court,  as  a  Court  of  Revision,  will  not,  as  a 
general  rule,  interfere  with  the  exercise  of  such 
discretion,  If  the  object  of  prosecuting  criminal 
proceedings,  while  a  civil  suit  in  relation  to  the 
same  matter  or  a  matter  intimately  connected 
therewith  is  pending,  be  in  reality  to  have 
a  preliminary  enquiry  before  the  Magistrate 
into  the  matter  of  the  suit,  and  to  prejudice 
the  trial  of  the  civil  suit,  or  to  coerce  the 
accused  into  a  compromise  of  the  civil  suit  on 
terms  to  be  practically  dictated  by  the  com- 
plainant, the  Magistrate  should,  as  a  general 
rule,  postpone  the  enquiry  into  or  trial  of  the 
criminal  case  till  the  disposal  of  the  civil  suit. 
In  re  Subramanya  Chetty,  2  Weir  415. 

(3135) — S.  344 — Adjournment  of  Criminal 
Proceedings,  costs  of,  whether  Court  may  order 
accused  lo  pay.  — The  accused,  in  this  case,  was 
absent  on  the  date  of  the  bearing.  He  was 
not  represented  by  any  pleader  or  counsel  and 
the  adjournment  of  the  case  was  altogether 
necessary  since  the  Court  could  not  proceed 
with  the  trial  or  record  evidence  in  the  absence 
of  the  accused.  It  was  held,  that  the  costs  of 
the  adjournment  could  not  be  awarded  against 
the  accused  person  and  that  it  would  be  entirely 
opposed  to  the  spirit  of  conducting  criminal 
trials  to  impose  such  terms  on  the  accused,  even 
when  granting  adjournment  for  his  benefit  and 
at  his  request.  BROWNE  v.  CHANDRA  SlNQH, 
6  P.R.  1906,  Cr.  =  114  P.L  R.  1907  =  4  Cr.  L,J. 
78.  (20  P.R.  1904,  Cr.,  D.)  [E.,  10  Ind.  Gas. 
851.] 

(3136)  —S.  344 — Adjournment  of  criminal 
case — Reasons  jor  adjournment. — The  complain- 
ant preferred  a  charge  under  ss.  40fi  and  411 
of  the  Penal  Code  against  the  accused  in 
respect  of  certain  jewels.  He  had  already  insti- 
tuted a  civil  suit  for  the  recovery  of  the  same 
jewels  and  got  a  decree  in  her  favor  after  the 
institution  of  the  complaint.  The  accused, 
defendants  in  the  civil  suit,  appealed  from  the 
decree  and  applied  to  the  Criminal  Court  to 
adjourn  the  trial  on  the  ground  that  the  same 
matter  was  in  dispute  in  the  appeal.  Held, 
that  "reasonable  cause"  in  s.  344  of  the  Crim. 
Pro.  Code,  is  some  cause  wh-ch  will  enable  the 
Court  to  have  before  it  all  the  materials  relevant 
for  the  enquiry,  and  that  the  circumstances  of 
the  case  would  not  constitute  such  cause  since 
the  decision  in  appeal  would  not  be  relevant 
for  the  criminal  case  and  since  the  adjournment 
would  delay  the  case  for  a  long  time  while  all 
the  available  evidence  was  forthcoming,  and 
had  also  been  recorded.  MATHURA  KUNWAR 
V.  DURGA  KUNWAR,  A.W.N.  1905,  2S4  =  2  A. 
L.J.  747. 

(3137) — S.  344 — Orders  as  to  costs  on  adjourn- 
ment.—A  Court,  under  s.  344  of  the  Crim.  Pro, 
Code,  is  entitled  to  award  coats  as  a  condition 
precedent  to  adjourning  a  case  and  make  the 
same  payable  by  the  party  for  whose  benefit  the 
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case   is  adjourned.     RAM  DAYAL    v.   Karan 
Singh,  A.W.N.    1905,  257,    note  =  28  A.  209, 

note.   [R..  28  A.  207  =  -2  A.L.J.    831  =  A.W.N. 

1905,  256.] 

(3138)— S.  Sii—See  ACCUSED  PERSON,  2 
Weir  414. 

(3139)— S.  344 -See  COMPLAINANT,  4  M.H. 
C.  App.  8. 

(3140)  -S.  Mi-See  COSTS,  20  P.R.  1904,  Cr. 

(3141)— S.  Mi— See  Nos.  2147,  2454,  2462, 
supra- 

(3142)— Ss.  3U,  250— Order  for  payment  of 
expenses,  by  complainant  to  accused  and  wit- 
ttess,  valid — Notice  lo  complainant  necessary 
before  passing  an  order  for  compensation  under 
s.  250. — A  Magistrate,  in  whose  Court  a  com- 
plaint was  pending  for  two  years,  passed  an 
order  directing  the  complainant  to  pay  costs  to 
the  accused  and  a  witness.  On  a  subsequent 
date,  he  dismissed  the  complaint,  and  in  that 
made  another  order  in  the  absence  ot  the  com- 
plainant directing  him  to  pay  costs  to  the 
accused  ;  held  that  the  first  order  was  a  proper 
one  having  regnrd  to  the  wide  provisions  of 
s.  344  of  the  Coile  of  Criminal  Procedure  ;  and 
that  the  second  order  purporting  to  have  been 
passed  under  s.  250  was  bad,  inasmuch  as  no 
opportunity  was  afforded  to  the  complamant  of 
objecting  to  the  order.  GULZARI  Lal  v. 
GUNGA  RAM,  9  A.L  J.  170  =  14  Ind.  Cas.  6S2 
=  13  Cr.  L.J.  268. 

(3143)— Ss.  344,  439,  bie-Costs— Adjourn- 
ment— Revision.— Held,  that  a  Crimmal  Court's 
order  to  an  accused  person  to  pay  costs  of 
adjournment  under  s,  344,  Crim  Pro.  Code,  on 
an  application  made  by  the  former  under  s  526 
of  the  said  Code,  is  obviously  improper  and 
unjustifiable  and,  though  not  appealable  is 
liable  to  be  set  aside  on  revision  by  the  High 
Court.  Fatta  v.  Crown,  8  P.W.R.  1911,  Cr. 
=  12  Cr.  L  J.  274  =  10  Ind.  Cas.  851.     (6  P.R. 

1906,  R.) 

(3144)— Ss.  344  and  526— Magistrate  declin- 
ing to  postpone  hearing  of  case — Gommencevtent 
of  hearing, — Where  the  counsel  for  the  acoused 
made  an  application  for  adjournment  under 
s.  344  of  the  Crim.  Fro.  Code,  and,  on 
this  being  refused,  made  an  application  under 
s.  526  and  the  Magistrate  holding  that  the 
former  application  was  a  "commencement  of 
the  hearing "  refused  this  application  also, 
held,  that  the  action  of  the  Magistrate  Wis 
illegal  and  his  proceedings  were  ultra  vires.  It 
was  obligatory  on  him  to  postpone  the  case 
under  s.  526,  for  an  application  under  s.  344  is 
an  application  to  postpone  the  commencement 
of  the  enquiry  and  is  not  a  commencement  of 
the  hearing.  EMPEROR  v.  ALI  RAZA  SHAH, 
2iP.L.R.  1904  =  1  Cr.  L.J  109.  (15  C.  455, 
F.)  [R.,  1  P.R.  1913,  Cr.=254  P.L.R.  1912 
=  17  Ind.  Cas.  58  =  13  Cr.  L.J.  746  =  42  P.W.R. 
1912.] 

(3145)— Ss.  344,  526  {S) -Adjournment- 
Reasonable  cause  for  postponement — Transfer 
of  case — Commencement  of  hearing, — S.  526  (8),  ' 
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Crim.  Pro.  Code,  has  no  application  where  the 
application  for  transfer  is  sought  to  be  made, 
not  at  the  commencement  of  the  hearing,  but 
after  the  Magistrate  has  finished  the  case  for 
the  prosecution  The  words  "  commencement 
of  the  hearing  "  mean  the  commencement  of 
hearing  in  the  Court  objected  to  (8  G.W.N.  77, 
F.).  The  fact  that  the  accused's  Advocate  has 
to  fulfil  a  long  standing  engagement  in  a  crimi- 
nal case  at  another  place  is  prima  facie  a  reason- 
able cause  for  an  adjournment  under  s.  344 
of  the  Crim,  Pro.  Code.  A  Magistrate  is  not 
justified  in  taking  the  extreme  course  of  aecid- 
ing  without  hearing  the  defence,  when  the 
accused's  Advocate  has  an  engagement  at 
another  place.  ESTEVES  v.  EMPEROR,  12 
Cr.  L.J.  474  =  12  Ind.  Cas.  82. 

S.345  (  =  1882,  8.  345;  1872,  s.  188;  1861, 

6.  271) ;  para  5  of  this  eectiou  new. 

See  COMPOUNDING  Offence. 

(3146)— S.  3i5— Dispute  between  two  sets  of 
persons — Death  of  one  in  one  set — Compromise 
with  another. — A  person,  to  whom  an  injury  is 
caused,  is  the  only  person  who  can  compound 
a  case.  Where  there  was  a  fight  between  two 
sets  of  persons,  and  one  man  in  one  set  died 
in  consequence  of  the  injuries  received,  held, 
that  the  other  members  of  the  same  set  could 
not  compromise  the  case  on  behalf  of  the 
deceased,  even  though  the  hurt  which  resulted 
in  his  death  was  simple  hurt.  KlNG- 
Emperorv.  Sultan  Singh,  6  A.L.J.  882  =  4 
Ido.  Cas.  24  =  10  Cr.  L.J.  473  =  31  A.  606. 

(3147) — S.  345 — Comvounding  an  offence — 
Accused  pleading  not  guilty — Compromise  valid 
— Inturvention  of  respectable  persons-— In  a 
case,  wherein  the  accused  does  not  plead  guilty, 
and  the  matter  is  settled  by  respectable  persons 
and  a  compromise  entered  into,  the  Court  is 
not  concerned  to  inquire  into  the  nature  or 
value  of  the  consideration  ;  and  if  the  complain- 
ant considers  that  his  grievance  is  redressed,  by 
the  fact  of  respectable  persons  intervening,  even 
though  he  may  not  have  received  any  money 
payment  or  even  a  direct  apology  from  the 
accused,  the  complainant  is  at  full  liberty  to 
compound  the  prosecution.  CROWN  v.  LlLA- 
RAM,  2  S.L  R.  16,  Cr.  =  l0  Cr.  L.J.  228. 

(3148) — S.  3i5— Compounding  of  offences- 
Court's  discretion — When  a  Court  gives  per- 
mission, for  an  offence  (a  compoundable  one) 
to  be  compounded,  it  should  record  particulars 
sufficient  to  show  that  it  has  reasonably  exercis- 
ed its  powers  of  discretion  given  by  law. 
Queen- Empress  v.  Nga  Po  Saung,  U.B.R. 
1892-1896,  Yol.  I,  43. 

(3149) — S.  345  —  Compounding  offence  — 
Court's  permission, — The  Court  is  bound  to 
exercise  a  sound  and  reasonable  discretion  in 
granting  permission  to  compound  a  charge  of 
an  offence,  under  s.  324,  Penal  Code,  of  volun- 
tarily causing  hurt  with  a  dangerous  weaponi 
Queen-Empress  v.  Nga  Tun  Mya,  U.B.R. 
1897—1901,  Yol.  I.  83. 
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(3150)— S.  345  i  =  Cri7n.  Pro.  Code,  1882, 
s.  345) — Compounding — Acquittal— Rt  trial. — A 
person,  charged  under  s.  324  of  ibe  Ponal 
Code,  cannot,  if  the  offence  has  been  oompouud- 
e:i  with  the  permission  of  the  Goart,  be  rigiin 
tried  on  the  same  facts  on  a  charge  under 
s.  323,  I.P.G.,  if  the  composition,  which  has 
the  effect  of  an  acqaittal,  is  st)ll  in  force. 
Queen-Empress  v,  Wali  Asmal,  Rat.  Un. 
Or.  C.  519  =  Gr.  Rg   43  of  1890. 

(3151)— S.  345 — Compounding  of  offences — 
Proof  of  compounaing  not  necessary. — Where 
the  parties  to  a  compoundible  ofience  compound 
it  under  s.  345  of  the  Grim.  Pro.  Gode,  and 
produce  a  writing  signed  by  them  before  the 
Gourt,  the  Coutt  is  bound  to  act  upon  it,  and 
is  not  at  liberty  to  call  upon  the  parties  to 
prove  that  the  cas3  has  been  compounded. 
Emperor  v  Gana  Krishna  Walunj,  16 
Bom.  L.R.  939  =  2  Bom.  Cr,  C.  257  =  26  Ind. 
Cas.  1000  =  16  Cr.  L.J.  88. 

(3152) — S.  345 — Compounding  in  revision — 
Not  allowed.— 5.  345  allows  cases  in  which 
appeals  are  pending  to  be  compounded  with  the 
leave  of  the  Court.  Cases  which  come  before 
the  appellate  Court  in  revision  cannot  be  com- 
pounded. Ram  Chandra  v.  Emperor,  13 
A.L.J  104  =  37  A.  127  =  16  Cr.  L.J.  247  =  28 
Ind.  Caa.  103. 

(3153) — S.  345 — Offenze  compounded  o%tt  cf 
Court — Accused  pleading  composition — Duty  of 
ComW.— Where  the  accused  pleads  a  composition 
out  of  Court,  the  Magistrate  must  inquire 
into  the  plea,  and  if  composition  be  proved, 
the  Magistrate  has  no  jurisdiction  to  go  on 
with  the  trial.  There  is  no  nesessity  for  the 
composition  to  be  efiected  in  Court.  IMPERA- 
TOR  V.  MULO,  6  S  L.R.  284  =  19  Ind.  Cas.  948 
=  14  Cr.  L.J.  292.  (21  G.  203,  F.;  28  B. 
326,  R.) 

(3154) — S.  345 — Revision,  Bigh  Court's 
poioer  in — Offence,  compounding  of — Penal 
Code,  s.  325 — Complainant  and  accused,  willing- 
ness to  compromise  by,  effect  of — Sufficient 
reason,  what  does  not  constitute- — Held,  that  a 
High  Court  in  revision  may  grant  permission 
to  compound  an  offence  and  allow  a  case  to  be 
compromised  (32  A.  152,  F.).  Held  further, 
that  where  in  a  case  under  s.  325,  Penal  Code, 
the  complainant  and  the  accused  were  willing 
to  compromise,  it  was  no  sufficient  reason  to 
refuse  composition  on  the  ground  that  a  third 
party,  the  master  of  the  complainant,  who  had 
received  no  injury  from  the  accused,  bad  refus- 
ed or  was  not  willing  to  agree  to  the  composi- 
tion. Lalla  v.  King-Emperor,  17  O.C. 
92  =  15  Cr.  L.J.  567  =  24  Ind.  Cas.  975. 

(3155) — S.  3i5— Compromise  effected  out  of 
Court  by  parties,  pending  hearing  of  rule  issued 
by  High  Gourt,  if  can  be  given  effect  to  under 
s.  345,  Crim.  Pro.  Code. — The  petitioner  was 
the  complainant  in  a  case  and  the  accused  in 
the  counter  case.  The  petitioner's  complaint 
was  dismissed  by  the  Magistrate  and  in  the 
other  case  he  was  convicted  under  s.  352,  I.P.C, 
He  moved  the  High  Court  and  obtained  a  rule 
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in  each  case,  in  one  for  the  further  enquiry  into 
his  complaint  and  in  the  other  for  a  reduction 
of  the  sentence  passed  on  him.  Pending  the 
hearing  of  the  rules  both  cases  were  compro- 
mised by  the  parlies  out  of  Court :  Held, 
that,  at  the  hearing  of  the  rules,  the  parties  had 
no  locus  stanai  to  ask  the  Court  to  treat  the 
compromise  as  one  coming  under  s.  345,  Crim. 
Pro.  Code.   ADHAR  CHANDRA  DEY  V.  SUBODH 

Chandra  Ghosh,  18  C.W.N.  12i2  =  i5Cr.L. 
J.  728  =  26  lod.  Cas.  176. 

(3l56i— S.  345  —  See  COMPENSATION  — 
General,  lO  Bom.  L.R.  1056  =  9  Cr.  L.J.  186. 

(3157)— S.  345— See  PENAL  CODE,  s.  214, 
3  A.  283. 

(3158)  —  S.    345  — See     WITHDRAWAL     OF 

Prosecution,  Rat.  Un.  Cr.  c.  330  =  Or.  Rg. 
20  of  1887. 

(3159)— S.  345  (1  to  4,  6,  7)— See  CRIMINAL 
Trespass,  22  C.  123. 

(3160)  — S.  345— See  Nos.  1976,  2478,  2479, 
2525  to  2528,  2576,  2694,  2982,  supra. 

(3161)— Ss.  345  (2),  439  (b)— Accused  charged 
under  s.  325,  I.P.C. — Fight  in  the  course  of 
which  a  person  was  killed — Compounding  of  the 
offence  by  relations  of  the  deceased — Order  of 
acquittal — Illegality —  Re-tHal — Report  of  the 
District  Magistrate  —  Revision.  —  Where  the 
relations  of  the  deceased  who  was  killed  in  the 
course  of  a  fight  about  a  field  with  the  four 
accused  put  in  a  compromise,  which  was  accept- 
ed by  the  trying  Magistrate  as  a  compromise 
of  an  offence  under  s.  325,  I.P.C,  and  the 
accused  were  acquitted,  the  order  cf  acquittal 
was  held  on  the  report  of  the  District  Magis- 
trate, to  be  illegal  and  a  re-trial  was  ordered. 
Held,  also,  that,  on  the  report  of  the  District 
Magistrate,  the  Judicial  Commissioner  had 
power  to  interfere  in  revision  with  the  order 
complained  against.  The  party  who  could 
have  appealed  was  not  the  District  Magistrate 
but  the  Local  Government  within  the  meaning 
of  cl.  5  of  s.  439,  Crim.  Pro.  Code.  CROWN 
v.  RAMZAN  BaCHAL,  7  S  L.R.  200  =  15Cr.  L. 
J.  553  =  24  Ind.  Cas.  961. 

(3162)— Ss.  345  id),  i39-Reviiion  of  criminal 
case — Compounding  of  offence  after  conviction, 
— In  two  cross-cases,  the  accused  persons  were 
convicted  under  ss.  325  and  147,  I.P.C.  On 
appeal  the  charges  of  grievous  hurt  and  rioting 
were  eliminated  and  their  conviction  under 
s.  323,  I.P.C,  was  ordered.  On  revision,  an 
application  was  made  to  give  effect  to  the  com- 
pounding of  offences  which  the  accused  persons 
had  agreed  to  in  the  meanwhile.  The  Chief 
Court  granted  the  application.  NlDHAN  SINGH 
V.  KlNG-EMPEROR,  67  P.L.R.  190*. 

(3163)— Ss.  345,  170  and  6^— Compounding 
of  offences  by  Police  officers, — Under  ss.  170  and 
63  of  the  above  Code,  a  Police  officer  is  not 
empowered  to  allow  the  compounding  of  any 
offence  himself,  but  should  send  it  to  the  Court 
of  the  Magistrate  to  be  so  compounded.  CRI- 
MINAL REVISION  Case,  Miscell.^neous 
Case  No.  911  of  1893,  U.B.R.  1892—1896, 
Yol.  I,  42. 
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(3164)— Ss.  345,  227,  254,  255,  367  (1),  403  (1) 
— Charge  of  compoundable  ojjenze  draion  up 
— Presentalion  ot  petition  of  composition — Duty 
of  Court — Charge  whetJier  can  be  altered. — 
Where  a  Court  has  drawn  up  a  charge  of  an 
offence  uompoundiible  wichout  sanction  of 
Court,  and  this  charge,  having  been  read  and 
explained  to  the  accused,  has  b^en  pleaded  to, 
the  Court  should,  upon  the  presentation  to  it 
of  a  petitiou  of  composition  by  ibe  person  men- 
tioned in  the  last  column  in  the  table  in  s.  345, 
-Grim.  Pro.  Code,  at  once  '-iccept  the  petition 
and  acquit  the  accused,  and  has  no  power  to 
alter  the  charge  already  drawn  up.  HASTA  v. 
Crown,  29  P  R  I9i4,  Cp.,  F.B.  =  16  Gr.L  J. 
81  =  26  Ind  Cap.  993.  (3  C.W.N.  322,  3  C.W. 
N.  548.  29  C.  726,  P.B.,  R.;  4  Bom.  L.R.  718, 
11  P.R.  1907,  Or.  D.) 

(3165)— Ss.  345  and  250  {  =  Crim.  Pro.  Code, 
1882,  ss.  345,  560)— PenaZ  Code,  ss.  447,  448 
and  323 — Compounding  of  offences, — A  Bench 
of  Magistrates  directed  in  a  case  under  ss.  447, 
448,  323,  l.P.C,  which  was  compounded  under 
s.  345,  Crim.  Pro.  Code,  tbat  the  complainant 
should  pay  one  rupee  to  each  of  the  accused 
persons  as  compensation  under  s.  560,  Crim 
Pro.  Code,  held,  tbat  the  proceedings  of  the 
Magistrate  were  irregular  inasmuch  as  the 
procedure  presodbed  by  s.  560,  Crim.  Pro.  Code, 
was  not  carried  out ;  they  were  also  bad  on  the 
ground  that  the  case  did  not  come  under  s.  560 
an  order  under  which  can  be  passed  only  when 
there  is  a  discharge  or  an  acquittal  by  the  Court 
on  a  trial  of  the  case.  Alopi  v.  BHURA,  7  C.P. 
L.R.  Cr.  2. 

(3166) -Ss.  345.  '250— See  COMPOUNDING 
Offence.  Rat.  Un.  Cr.  C.  700  =  Cr.  R.  29  of 
1894,  Rat   Un.  Cr.  C.  957. 

(3167)  -  Ss.  345  and  403— See  COMPOUNDING 

Offence,  l.b.r.  i893-i900,  240. 

(3168)— Ss.  345,  403  ('2)— Several  offences 
alleged  in  complaint — AcMsed  smnmoned  for 
one  ot  such  offences — Compromise  of  such  offence 
with  leave  of  Court — Farther  prosecution  for  the 
other  offences  if  lies — Case  if  revivable  on  the 
ground  of  non-payment  —  Compensation  for 
compromise. —The  petitioner  was  accused  of 
committing  house-trespass  causing  grievous  hurt 
and  being  member  of  an  unlawful  assembly, 
but  was  summoned  only  under  s.  325,  l.P.C, 
and  the  ofience  under  that  section  was  compro- 
mised with  the  le;ive  of  the  Court.  The  com- 
plainant subsequently  filed  anocber  complaint 
and  sought  to  revive  the  case,  alleging  that  the 
terms  of  the  compromise  had  not  been  carried 
out :  Held  the  petitioner  could  not  be  again 
prosecuted  either  for  grievous  hurt  or  house- 
trespass  or  for  being  member  of  an  unlawful 
assembly,  the  common  object  being  to  commit 
offences  which  had  been  crmpromised.  SHEIKH 
Basiruddi  v.  Sheikh  Khairat  Ali,  17  C. 
W.N.  948  =  20  Ind.  Gas  6l8  =  14  Cr.  L.J.  458. 

(3169) -Ss.  345,  526-See  TRANSFER  OF 
Criminal  Cases— Transfer  by  other 
Courts,  l.b.r.  i893-190G,  392. 
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S.  3i6  (  =  1882,  8.  346  ;  1872,  s.  343,  paras 

1  and  2  ;  1361,  cf .  a.  276). 

See  Commitment  to  Sessions  Court. 

See  Magistrate,  Jurisdiction  of. 

(3170)— iS  346  (  =  Crim.  Pro.  Code,  Act  ^  of 
1882,  s.  346)  -  Reference  by  second  class  Magis- 
trate to  Sub  Divisional  Magistrate — Procedure. 
Wher'i  a  second  class  Magistrate  submits 
a  case  under  s.  346  ot  ihe  Ccim.  Pro.  Cede  to 
the  Sub-Divisional  Magiscrate  considering  it  to 
be  beyond  his  own  jurisdiction,  the  latter  can- 
not return  it  on  the  ground  that  he  had  already 
passed  an  order  that  it  was  only  a  second 
class  case.  Ke  is  bound  to  dispose  of  the  case 
in  one  of  the  ways  prescribed  by  the  section. 
Queen-Empress  v.  Purshotam,  Rat.  Utt. 
Cr.  C.  SS4  =  Cf.  Rg.  SO  of  1891. 

(3171) — S.  346— Case  referred  to  superior 
Magistrate. — A  subordinate  Magistrate  referred 
a  case  to  the  District  Magistrate  under  a.  346  of 
the  Code.  The  District  Magistrate  would  have 
had  pov/er  to  try  it  only  under  that  section.  He, 
instead  of  trying  the  case  himself,  accepted  the 
plea  put  in  before  the  lower  Court,  which  was 
not  actually  a  plea  of  guilty.  The  plea  was 
neither  made  before  the  District  Magistrate  not 
was  it  recorded  by  himself.  He  simply  contented 
himself,  with  taking  evidence  of  the  previous 
convictions  without  taking  any  evidence  as  to 
the  guilt  of  the  accused.  Since  the  reference 
was  under  s.  346  and  not  s.  349  and  the  evidence 
taken  by  the  subordinate  Magistrate  was  not 
evidence  in  the  trial  before  the  District  Magis- 
trate, the  procedure  adopted  by  the  District 
Magistrate,  was  illegal.  Conviction  set  aside 
and  re  trial  ordered.  INAYAT  HUSAIN  v.  KlNG- 
Emperor  of  India,  106  P. L.R.  190S  =  2  Cr. 
L.J.  689. 

(3172)— S.  346  (  =  Cnw.  Pro.  Code,  1882, 
s.  346) — Previous  convictions. — In  a  charge  of 
stealing  after  conviction  of  similar  offences,  to 
establish  the  full  charge  and  to  maintain  a 
conviction,  it  is  necessary  that  the  previous 
convictions  be  proved,  in  other  words,  previous 
convictions  must  be  proved  before  conviction 
for  the  oomplex  charge.  The  Magistrate,  in 
such  cases,  will  be  justified  in  taking  action 
under  s  346,  Crim-  Pro.  Code.  EMPRESS  v. 
Chandra  Ballab  Joshi,  A.W.N.  1894,  200. 

(3173)— S.  346— See  COMPLAINT  —  PROCE- 
DURE ON  RECEIPT  OF  COMPLAINTS,  4  B.H.C. 
Cr.  34. 

(3174) -S.  346  (2)— See  TRANSFER  OP 
CRIMINAL  Cases— Transfer  by  other 
COURTS,  1  L.B.R.  308. 

(3175)— a.  346— Sfe  Nos.  69,  1472,  2205, 
2641,  2642,  3121,  3970,  supra. 

(3176)— Ss.  346,  Ml— Duty  of  subordinate 
Courts  in  dealing  with  major  offences. — A 
subordinate  Magistrate  must  refer  immediately 
to  a  superior  Court  cases  in  which  there  is  reason 
to  believe  that  an  offence  beyond  his  own  juris- 
diction has  been  committed,  and  must  be  careful 
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to  avoid  taking  cognizance  of  a  major  offence 
as  a  minor.  QuEEN-EmPRESS  v.  NGA  LU, 
O.B.R.  1897—1901,  Yol.  I,  81. 

(3177)— Ss.  346,  347— See  KIDNAPPING, 
30  P.R.  1886,  Cr. 

(3178)— Ss.  346.  347  and  3i8— Proceedings 
stayed  by  First  Class  Magistrate  during  trial — 
One  of  the  accused  previously  convicted — Dis- 
trict Magistrate  should  try  case  de  novo. — 
Where  a  Sub-Divisional  Magistrate  of  the  First 
Class,  during  the  trial  of  two  accused,  found 
that  one  of  them  had  been  previously  convict- 
ed, and  accordingly  stayed  proceedings  and 
submitted  the  case  to  the  District  Magistrate 
under  s.  348.  Grim.  Pro.  Code,  held  that,  under 
3.  346,  the  Sub-Divisional  Magistrate  was  at 
liberty  to  stay  prooeedicgs  at  any  time  during 
the  enquiry  or  trial  and  submit  the  case  to  the 
District  Magistrate.  Held,  also,  that  what  the 
District  Magistrate  had  to  do  was  to  try  the 
case  himself  de  novo  under  s.  346  (2),  Crim. 
Pro.  Code,  1898.  KING  EMPEROR  v.  NGA  AT, 
U.B.R.  1897—1901   Yol.  I,  85. 

(3179)— 59.346,349  (  =  C»-im.Pro.  Code,  1861, 
ss.  276,  277) — Jurisdiction  of  Magistrates  in 
respect  of  the  offence  of  theft. — When  a  theft 
has  been  committed,  any  Magistrate  has  juris- 
diction to  try  it.  But  if,  in  the  course  of  the 
trial,  it  shall  appear  to  the  Magistrate  that  an 
offence  has  been  committed  which  he  is  not 
competent  to  try,  or  that  a  more  severe  punish- 
ment is  required  than  be  can  inflict,  his  duty 
is  to  submit  the  case  to  tho  Magistrate  to  whom 
he  is  subordinate  under  s.  276  or  s.  277,  as  the 
case  may  he.  When,  therefore,  theft  is  accom- 
panied with  a  bre^iiing  of  a  closed  receptacle 
and  the  case  is  brought  before  a  second  class 
Magistrate,  he  ought  to  act  under  s.  276,  for 
the  offence  of  breaking  a  closed  receptacle  is  one 
which  he  is  not  competent  to  try.  The  lower 
tribunal  cannot  properly  clutch  at  jurisdiction 
by  dealing  with  theft  alone.  HIGH  COURT 
Proceedings,  5th  January  1866,  2  Weir 
420.      [R.,  24  M.  675  =  2  Weir  699.] 

(3180!— Ss.  346,  349,  350  and  5^1— Subor- 
dinate Magistrate  submitting  record  for  severe 
sentence — Coriviction  by  District  Magistrate 
based  on  that  record,  procedure,  legality  of — 
Curing  of  illegalities  by  consent. — A  subordinate 
Magistrate  having  found,  after  the  completion 
of  a  trial,  that  the  accused  deserved  a  more 
severe  punishment  than  he  could  inflict,  sent 
the  case  to  the  District  Magistrate.  The 
District  Magistrate,  treating  the  case  as  sent 
up  under  s.  346  of  the  Code,  asked  the  accused 
whether  they  wanted  the  witnesses  \o  be  recalled 
and  reheard,  and.  on  their  replying  in  the 
negative,  proceeded  to  judgment  and  convicted 
the  accused  without  trying  the  case  afresh. 
Held,  that  the  procedure  adopted  by  the  Dis- 
trict Magistrate  was  illegal.  The  consent  of 
the  accused  cannot  dispense  with  compliance 
with  the  provisions  of  the  Code ;  illegalities 
cannot  be  cured  even  by  consent.    MUHAMMAD 

V.  King-Emperor,  91  P.L.R.  1905=2  Cr.  L,J. 
269  =  2S  P.R.  190S,  Of. 
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(3181)— Ss.  346,  532  —  Commitment  made 
under  s.  346 — De  novo  trial,  necessity  for. — A 
commitment  made  to  the  Sessions  by  a  Magis- 
trate acting  under  the  powers  conferred  by 
s.  346  is  not  illegal,  merely  because  he  has  not 
examined  de  novo  the  witnesses  who  were 
examined  by  the  Magistrate  wbo  submitted  the 
case  under  the  provisions  of  that  section.  To 
the  case  of  an  accused  thus  committed  to  the 
Court  of  Sessions,  s.  532  has  no  application. 
Kamini  Baurini  v.  Fakir  Chand  Sarkar, 
12  G.W.N.  136  =  6  Cr.  L,J.  429. 

S.  347  (  =  1882,  s.  347  ;  1872,    ss.  46,  para 

3,  221,  436,  para  3  ;  1861,  a.  256). 

See  Commitment  to  Sessions  Court, 
See  Magistrate,  Jurisdiction  of. 

(3182)— S.  347  {  =  Crim.  Pro,  Code,  1861, 
s.  256) — Commitment  to  Sessions. — 8.  256  autho- 
rizes a  Magistrate, at  any  stage  of  the  proceedings 
in  a  trial  before  him,  to  stop  further  proceedings 
under  Ch.  XlV  (Ch.  XXI  of  the  Code  of  1898) 
and  proceed  in  accordance  with  Ch.  XII  (Ch. 
X VIII  of  the  Code  of  1898).  Where  the  trial 
is  not  concluded,  although  it  has  arrived  at  a 
stage  not  far  off  from  the  couclusicn,  he  is 
fully  competent,  at  that  stage,  to  refrain  from 
concladitjg  the  trial  and  to  commit  the  case  to 
the  Sessions.  It  is  not  necessary  to  make  an 
enquiry  de  novo  under  Ch.  XII  (Ch.  XVII  of  the 
Code  of  1898;.  GOVERNMENT  PROSECUTOR 
v.  Ameerood-dben,  1  N.W.P.  307. 

(3183) — S.  m —Right  to  cross-examine  before 
enquiring  Magistrate  in  a  case  triable  by  the 
Court  of  Sessions- — Where,  after  a  Magistrate 
has  made  up  bis  mind  to  commit  a  case  to  the 
Couri  of  Sessions,  but  before  the  case  for  the 
prosecution  has  absolutely  closed, one  witness  for 
the  prosecution  yet  remaining  to  be  examined, 
the  defence  applied  for  cross-examining  the 
prosecution  witnesses  :  Held,  that  they  are 
entitled  to  the  indulgence  of  cross-examining 
the  prosecution  witnesses.  FazaraLI  v. 
Mazharulla,  16  C.L.J.  45  =  16  Ind.  Cas.  336 
=  13  Cr.  L.J.  688.  (12  C.W  N.  1014,  Expl.) 
[fl.,5Bur.  L.T.  239  =  13Cr.  L.J.  877  =  17  Ind. 
Cas.  813  =  6  L.B.R.  129. J 

(3184  to  3186)— S.  347  and  Ch.  XVIII— 
Penal  Code,  ss.  354,  376  and  511 — Trial  under 
s.  354,  Penal  Code-  Prosecution  and  defence 
witnesses  examined  and  cross-examined  —Accused 
committed  to  Sessions— Commitment,  whether 
illegal. — The  special  power  to  commit  to  a 
Sessions  Court,  conferred  on  a  Magistrate  by 
s.  347  of  the  Code  of  Criminal  Procedure,  cannot 
be  interpreted  as  depriving  the  accused  of  the 
benefit  of  the  procedure  prescribed  in  Ch.  XVIII 
of  that  Code  ;  but  where  the  accused,  when  tried 
on  a  charge  under  s.  354,  Penal  Code,  denies 
the  charge  in  toto  and  enjoys  the  benefit  of 
cross-examining  the  prosecution  witnesses  and 
of  examining  the  witnesses  for  the  defence,  it 
cannot  be  said  that  he  has  been  prejudiced, 
merely  because  the  Magistrate,  at  the  time  of 
delivering  his  judgment,  altered  the  charge  into 
one  under  ss.    376  and  511,   Penal  Code,  and 


1977  THE  ALL  INDIA  DIGEST. 


1978 


Crim.  Pro.  Code  (Act  Y  of  iS9B)— continued. 

committed  him  to  the  Sessions,  because  he 
was  not  himself  oompetent  to  try  the  accused 
on  the  altered  charge.  A  committal  order 
passed  under  such  circumstances  is  not  illegal, 
and  should  not  be  pat  aside.  In  re  OHINNAVAN, 
15  Cr.  L.J.  366  =  23  Ind.  Gas.  734.  (17  Ind. 
Cas.  813  =  5  Bur  L.T.  239=13  Cr.  L.J.  877  =  6 
L.B.R.  129,  F.B.,  F.) 

(3187)— S.  347— See  Nos.  181,  2135,  9142, 
2149, 2186,  2205,  2206,  2696, 3176,  3177,  3178, 
supra. 

(3188)-Ss.  347,  349  (  =  Crim, Pro. Code,  1872, 
s.  46) — Reference  to  superior  Magistrate. — 8.  46 
only  authorizes  a.  reference  to  the  superior 
Magistrate,  when  the  subordinate  Magistrate 
considers  that  the  accused  should  receive  a 
severer  sentence  than  he  himself  is  competent 
to  inflict.  But,  where  a  subordinate  Magistrate 
is  clearly  competent  to  inflict  a  severer  sentence 
than  he  proposed,  a  reference  under  s.  46  is  not 
proper.  In  the  comr>laint  of  Phullu,  A.W.N. 
1881,  99,     [B,   A.W.N.  1881,  161.] 

S.  348  (  =  1882,  8.  348  ;  1872,  s.  350). 

(3189)— S.  348  ( =  Crim.Pro.Code,  1872, s.  315) 
— Babitual  offender. — To  constitute  an  "  habi- 
tual offender  "  within  the  meaning  of  s.  315  of 
the  Crim.  Pro.  Code,  it  is  necessary  that  the 
subsequent  ofiences  charged  should  have  been 
committed  by  the  accused  after  the  previous 
conviction.  QUBEN-EMPRESS  v.  APPA,  Rat. 
Un  Cf.  C.  143. 

(3190)— S.  348— OZc£  offenders— Procedure.— 
Old  ofiendera  should  ordinarily  be  charged 
before  a  first  class  Magistrate.  In  re  MARI 
NAICKEN,  2  Weir  422. 

<3191)-8.  348— See  Nos.  3068,  3178,  supra 
and  No.  4742,  infra, 

{3192)  — Ss.-di8,2'i9~01dcffender— Procedure 
— The  provisions  of  s.  349  are  subject  to  the 
express  provisions  of  s.  348.  Where  the  accused 
is  an  old  oSender,  a  second  class  Magistrate 
trying  the  oSender,  should  commit  him  to  the 
Sessions  under  s.  348„  unless  he  is  of  opinion 
that  he  can  himself  pass  an  adequate  sentence. 
In  re  Dasari  Ramudu,  2  Weir  423. 

(3193)— S3.  348  and  349— See  MAGISTRATE. 
Jurisdiction  of— General  Jurisdiction, 
4  L.B.R.  282. 

(3194)— Ss.  348.  350— See  FRESH  TRIAL,  15 
C.P.L.R.  Cr.  66. 

(3195)  -  Ss.  348,  '^03— Conviction— Subsequent 
commitment  to  Sessions. — Where  a  Magistrate 
has  to  act  under  s.  348  of  the  Coda  of  Criminal 
Procedure,  he  ought  not  to  find  the  accused 
guilty  before  commitment,  but  should  merely 
frame  a  charge  and  then  commit,  as  otherwise 
a  conviction  would  bar  a  fresh  trial  before  the 
Sessions  Court  under  s.  403  of  the  Code  of 
Criminal  Procedure.  In  re  KOEA  SELLANDHI, 
IS  Cr.  L.J.  188  =  22  Ind.  Cas.  764. 

S.  349  (  =  1882,  a.  349;   1372.    8.46;  1861, 

8.  277). 
See  COMMITMENT  TO  SESSIONS  COURT. 
See  MAGISTRATE, JURISDICTION  OF. 
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(3196)— S,  M9— Reference  to  superior  Magis- 
trate for  adequate  punishment — Procedure  — 
A  Sub-Divisional  Magistrate,  to  whom  a  case  is 
sent,  under  s.  349,  for  severe  punishment,  by  a 
second  class  Magistrate,  cannot  return  it  to  the 
latter  for  committal  to  the  Court  of  Sessions 
and  the  committal  by  the  second  class  Magis- 
trate also  is  illegal.  The  Sub-Divisional 
Magistrate  must  deal  with  the  case  according 
to  law.  QUEEN-EMPRESS  v.  HavIA,  Rat. 
Un.  Cr.  C.  222. 

(3197)— S.  349— Ma(7isira.'e  to  whom  a  case  is 
referred  to  for  higher  pwnishment — Duty  of. — 
Though  a  Magistrate,  to  whom  a  case  is  referred 
for  higher  punishment,  should,  as  a  rule,  pass 
final  orders,  and  should  not  refer  the  case  back 
to  the  referring  Magistrate  to  pass  orders  which 
he  could  pass  himself,  he  i-'^  not  debarred  from 
committing  the  ease  or  referring  it  to  an  offioer 
of  higher  powers  than  himself.  CROWN  v.  SAN 
E,  1  L.B.R.  141. 

(3198)— S.  349  (  =  Crim.  Pro.  Code,  1872, 
s.  46; — Reference  to  superior  Magistrate  under 
— His  duty  and  his  powers. — When  the  proceed- 
ings of  a  nase  are  submitted,  under  s.  46  of  the 
Crim.  Pro.  Code,  to  the  Magistrate  of  the 
District,  be  is  bound  to  pass  such  judgment, 
sentence,  or  order  in>he  case  as  he  deems  proper 
and  as  is  according  to  law.  He  has  no  power  to 
order  a  new  trial. by  the  Court  of  Session  or  any 
other  Court,  unless  he  considers  that  an  ofience 
has  been  committed  which  was  not  within  the 
jurisdiction  of  the  Magistrate  before  whom 
the  trial  was  held.  QUEEN-EMPRESS  v. 
Lakshman,  Rat.  Un.  Cr.  C.  130. 

(3199)— S.  349— Case  referred  to  District 
Magistrate  by  Subordinate  Magistrate— Proce- 
dure. — Where  a  case  is  referred  to  a  District 
Magistrate  under  s.  46,  by  a  subordinate 
Magistrate,  it  is  not  competent  to  him  to 
return  the  case  to  the  subordinate  Magistrate. 
DULA  Paqueer  v.  Bhagirat  Sirkar,  6  C. 
L.R.  276.  [F.,  Rat.  Un.  Cr.  C.  479,  A.W.N. 
1904,  42  =  26  A.  344.1 

(3200)— S.  349— Case  sent  to  superior  Magis- 
trate for  enhanced  punishment— Practice. — A 
Magistrate,  to  whom  an  accused  person  has  been 
sent  by  a  subordinate  Magistrate  for  enhanced 
punishment,  has  no  power  to  send  the  case  for 
enquiry  to  another  Magistrate.  QUEEN  v. 
Velayudam,  4  M.  233.  (6  M.H  C.  App.  ii,  B.) 
[B  ,  2  L.B.R.  285,  P.B.] 

(3201)— S.  349  (  =  Crim.  Pro.  Corfe,  1872, 
s.  46) — Transfer  of  case — Sentence — Commit- 
ment to  sessions. — A  Magistrate  to  whom  a  case 
is  referred  under  s.  46,  Code  of  1872,  by  a 
subordinate  Magistrate  for  the  purpose  of 
awarding  a  more  severe  punishment  than  he  is 
competent  to  award,  may  direct  the  subordinate 
Magit'trate  to  commit  the  case  to  the  Sessions 
Court.  A  committal  made  by  the  subordinate 
Magistrate,  under  such  circumstances,  is  legal. 
In  the  matter  of  Chinnimarigadu,  1  M.  289 
=  2  Weir  423.  [R.,  13  C.  305,  Rat.  Un.  Cr.  C. 
472,  2  L.B.R.  285,  P.B.] 


1979  THE  ALL  INDIA  DIGEST. 


1980 


Crirn.  Pro.  Code  (Act  Y  of  1898) — continued. 

(3202)  — S.  349 — Magistrate  to  whom  accused 
is  sent  for  enhanced  punishment — Poioers  of. — A 
Head  Assistant  Magistrate,  to  whom  an  accused 
is  sent  up  for  enhancement  of  punishment, 
has  no  cower  to  send  the  case  for  inquiry  to 
another  Magistrate.  In  re  VELAYUDAM,  2 
Weir  424. 

(3203)  — S.  3i9— Sending  case  for  higher 
punishment—Practice-— It  is  in  the  discretion 
of  a  subordinate  Magistrate  trying  a  case  to 
send  it  up  to  a  superior  Magistrate  under  s.  46. 
But  the  latter  has  no  authority  to  direct  the 
subordinate  Magistrate  to  send  up  the  case  to 
him.  CRIMINAL  REVISION  CASE,  NO.  389  OF 
1882,  2  Weir  427. 

(3204)  — S.  349  (  =  Crim.  Pro.  Code,  1882, 
s.  349i,  reference  wider  —  Jurisdiction  and 
powers  of  Magistrate  to  ivhom  reference  is  made 
— Duty  of  T ef er rill g  Magistrate  to  record  opinion. 
— Where  proceedings  are  sent  to  a  Magistrate, 
under  s.  349,  the  whole  case  is  opened  up  for 
him  to  deal  with  it  according  to  his  discretion. 
Queen-Empress  V.  Bapuda,  Rat.  Un.  Cp.  C. 
350  =  Or.  Rg.  40  of  1887. 

(3205)— S.  349 — Power  of  Magistrate  under 
the  section.— k  Magistrate,  to  whom  proceedings 
are  submitted  under  s.  349,  is  not  at  liberty  to 
return  the  case  to  the  submitting  Magistrate 
but  must  dispo.=o  of  it  himself.  Ho  has  the 
power  to  commit  to  Sessions,  if  necessary. 
QUEEN-EMPRESS  v.  VIRANNA,  9  M.  377  =  2 
Weir427.  [F.,  26  A.  344  =  A.W.N.  1904.  42; 
B.,  2L.B.R.  285.] 

(3206)— S.  3i9—Potver  of  Magistrate  under 
the  section.— A  Magistrate  of  the  second  or  third 
class,  in  submitting  his  proceedings  to  another 
Magistrate  for  a  severer  punishment  than  he  can 
himself  inflict,  is  required  to  record  his  opinion 
only,  but  cannot  legally  convict  the  accused. 
It  18  the  duty  of  the  Magistrate  to  whom  a  case 
is  so  referred  to  pass  judgment  according  to  law. 
Queen-P:^mpress  v.  Mahadu,  Rat.  Un.  Cr, 
C.  387  =  Cp.  Rg.  38  of  1888  [R.,  Rat.  Un.  Or. 
C.  479,  564.] 

(3.207)— S.  M9— Jurisdiction  of  Magistrate.— 
A  Sub-Divisional  Magistrate  to  whom  a  case  is 
submitted  under  s.  349  of  the  Grim.  Pro.  Code, 
cannot  send  it  back  to  the  Magistrate  for 
disposal.  He  must  himself  pass  such  judgment 
as  he  thinks  fit  QueEN-EMPRESS  v.  SITARAM, 
Rat.  Un.  Cr.C   479  =  Cr.  Rg.  44  of  1889. 

(3208)— S.  M9— Power  of  District  Magistrate 
under  the  section.— ^hete  a  Magistrate  of  the 
second  or  third  class  submits  a  case  to  the 
District  Magistrate  with  his  opinion,  the  District 
Magistrate  should  not  confine  himself  to  consi- 
dering whether  the  Magistrate's  decision  is 
manifestly  opposed  to  the  evidence,  but  should 
consider  the  whole  evidence  and  pass_  a 
judgment  stating  the  points  for  determination 
and  the  reasons  for  his  decision.  QUEEN- 
Empress  v.  appa.ji.  Rat.  Un.  Cp.  C.  636=Cr. 
Rg.  13  of  1893. 

(3209)  — S.  M9— Power  of  District  Magistrate. 
— Where  a  second  class  Magistrate  refers  a  case 
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to  a  District  Magistrate  under  a.  349,  Crim. 
Pro.  Code,  the  latter  Magistrate  is  competent  to 
deal  with  it  in  his  discretion  according  to  law. 
Queen-Empress  v.  Kondi  Malhari,  Rat. 
Un.  Cr.  C.  948  =  Cp.  Rg.  54  of  1897. 

(3210)— S.  349 — Irregular  proceedings  under 
—  Power  of  District  Magistrate. — When  a 
Magistrate  acts  irregularly  under  s  349,  it  is 
open  to  the  District  Magistrate  to  take  the 
case  on  his  own  file  or  to  transfer  it  to  that  of 
some  first  class  Magistrate,  the  proceedings,  in 
either  case,  being  taken  de  novo.  In  re  MARI 
NAICKEN,  2  Weir  422. 

(3211)— S.  349  {  =  Crim.  Pro.  Code,  1882, 
s.  349) — Several  accused  persons — Proceedings 
against  some  only,  when  legal— Procedure — 
Competency  of  superior  Magistrate  to  act  on 
evidence  recorded  by  referring  Magistrate. — 
Where  several  persons  are  charged,  a  second 
class  Magistrate  is  not  bound  to  proceed  aga'nst 
all  the  accused  under  s.  349,  when  only  some 
of  them  deserve,  in  his  opinion,  a  more  severe 
punishment  than  it  is  competent  to  him  to 
inflict.  But  it  is  desirable,  however,  to  forward 
all  the  accused  to  the  superior  Magistrate.  A 
superior  Magistrate,  who  deals  with  the  accused 
under  s.  349,  is  not  precluded  from  acting  on 
the  evidence  recorded  by  the  subordinate 
Magistrate  or  from  adopting  his  opinion.  It  is 
in  the  discretion  of  the  superior  Magistrate  to 
re-examine  witnesses  already  examined  by  the 
subordinate  Magistrate  and  to  take  further 
evidence.  Although  the  latter  cannot  record 
a  judgment  against  the  accused  who  are  sent 
up  for  enhanced  punishment,  yet  he  is  entitled 
to  record  his  opinion,  and  there  is  nothing 
illegal  in  his  referring  to  a  judgment  recorded 
by  him  against  some  of  the  accused  Myhom  he 
has  convicted,  as  embodying  the  opinion  he 
has  to  record.  In  re  RAGHAVA  NaIKO,  2  Weir 
428. 

(8212)— S.  349— Power  of  Magistrate  wider 
the  section. — In  cases  where  several  accused 
persons  are  charged  before  a  Magistrate,  it  is 
competent  for  him  to  convict  some  of  them  and 
send  up  the  rest  to  a  superior  Magistrate  for 
enhanced  punishment.  In  re  Nachian,  2 
Weir  429. 

(3213)— S.  3i9— Recording  defence  evidence 
and  reference  under,— to  District  Magistrate — 
District  Magistrate  sending  the  case  for  re-trial 
to  another  Magistrate— Legality  of  procedure. — 
A  third  class  Magistrate,  after  he  had  drawn 
up  a  charge  of  theft  against  the  accused  and 
recorded  evidence  for  the  defence,  sent  the  case 
to  the  District  Magistrate  for  enhancement  of 
sentence  under  s.  349,  Grim.  Pro.  Code.  The 
District  Magistrate  quashed  the  proceedings 
and  sent  the  case  to  a  first  class  Magistrate  for 
re-trial.  Held,  that  the  procedure  adopted  by 
the  District  Magistrate  was  illegal.  JAWIND 
SINGH  v.  Empress,  P.L.R.  1900,  p.  37,  Cr. 

(3214)  — S.  349 — Sentence  under.— "When  a 
case  is  sent  under  the  provisions  of  s.  349  of 
the  Criminal  Procedure  Code  to  the  District 
Magistrate,  or  the  Sub-Divisional  Magistrate, 
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suoh  Magistrate  is  not  competent  to  inflict  a 
punishnaont  more  severe  than  he  is  empowered 
to  inflict  under  ss.  32  and  33.  When  the  Dis- 
trict Magistrate  in  such  a  case  sentenced  the 
accused  under  ss.  379,  75,  Panal  Code,  to 
seven  years'  rigorous  imprisonment,  including 
three  months'  solitary  confiuemont,  the  Chief 
Court,  on  appeal,  reduced  the  sentence  to  rigor- 
ous imprisonment  for  two  years,  including 
solitary  confinement  for  three  months.  ALLAH 
Bakhsh  alias  PlARA  alias  GODIv.  EMPEROR, 
163  P.L.R.  1903  =  12  P.R.  1903,  Cr.  (10  PR. 
1881,  Cr.,  F.) 

(3215)— S.  Bid— Reference  to  the  District 
Magistrate—  Order,  meaning  of  --Ante -dating  a 
sentence,  illegal. -'Whete  a  third  class  Magistrate 
refers  a  case  under  s.  349,  Crim.  Pro.  Code,  to 
the  District  Magistrate  recording  that  the 
accused  should  receive  a  punishment  different  in 
kind  from  what  he  could  inflict,  the  District 
Magistrate  is  bound  to  pass  final  orders  on  such 
reference  and  cannot  return  the  case  to  the  third 
class  Magistrate  for  disposal.  The  word  "order" 
ins.  349  means  a  final  order  disposing  of  the 
case.  It  is  not  legal  to  antedate  a  sentence. 
Queen-Empress  V  nga  Khan,  l  L.B.R. 
124.  (4  B.  240,  10  B.  196,  F.)  [R.,  4  L.B.R. 
150  =  7  Cr.  L.J.  449.] 

(3216)— S.  34:9— Sub- Divisional  Magistrate- 
Jurisdiction  to  deal  loith  a  case  under  the  section 
— Sentence — Passing  adequate  sentence— T ran s- 
fer. — The  accused  was  at  first  tried  by  a  second 
Class  Magistrate  for  offances  punishable  under 
ss.  336  and  452.  Penal  Code.  The  trying 
Magistrate  was  of  opinion  that  he  could  not 
pass  an  adequate  sentence  against  the  accused. 
He,  therefore,  sent  up  the  proceedings  under 
8.  349  of  the  Crim.  Pro.  Code  to  the  Sub-Divi- 
sional Magistrate.  The  latter  transferred  the 
case  to  a  first  class  Magistrate,  who  committed 
the  accused  to  the  Court  of  Session.  A  question 
having  arisen  if  the  commitment  was  illegal. 
neld,  quashing  the  commitment,  that  the 
jurisdiction  to  deal  with  proceedings  under 
s.  349  of  the  Crim.  Pro.  Code  was  conferred 
upon  District  Magistrates  and  Sub-Divisioual 
Magistrates  and  upon  no  other  Magistrates. 
Emperor  v.  Vinayak  N.\rayan  arte,  16 
Bom.  LR.  598  =  2  Bom.  Cr.  Cas  229  =  38  8. 
719  =  28  lad.  Ca3.  321  =  16  Cr.  L  J.  273. 

(3217)  -S.  349— See  DISTRICT  MAGISTRATE, 
12  P.R.  1903,  Cr. 

(3218)— S.  3i9—See  PRISONER,  7  B.HC. 
Cr.  31. 

(3219)— S.  349— See  SUMMARY  TRIAL,  4 
L.B.R.  277. 

(3220)— S.  349,  cl.  1— Order— Meanivg  of— 
Final  order  in  the  case. — S  349,  cl.  2  of  the 
Code,  means  that  the  Magistrate  to  whom  a 
reference  is  made  may  pass  such  final  orders 
as  he  thinks  fit.  Ha  cannot,  in  his  turn,  dispose 
of  the  case,  by  sending  it  back  to  another. 
PONNUSWAMY  NADAN  v.  EMPEROR,  1912 
M.W.N.  16  =  13  Ind.  Cas,  110  =  13  Cr.  L.J.  16 
=  36  M.  470. 
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(3221)-S.  349— See  Nos.  181,  182,  183,  188, 
522,  523,  524.  1731,  1732,  1739.  2205,  2485, 
2616,  3122,  3179,  3180,  3188,  3192,  3l93,  swpra. 

(3222)— Ss.  349,  364.  367  (  =  Cnwi.  Pro.  Code, 
1872,  ss.  46,  346,  464)  —  Reference  to  superior 
Magistrate — Return  of  proceedings  for  omission 
to  record  statements  of  accused  persons — Power 
of  subordinate  Magistrate  to  record  a  different 
finding. — Whore  a  subordinate  Magistratefound 
that  the  offence  committed  by  the  accused 
persons  before  him  was  a  grave  one  and  deserv- 
ing of  more  severe  punishment  than  he  was 
competent  to  adjudge,  and  submitted  the  pro- 
ceedings to  the  District  Magistrate,  who, 
however,  returned  the  proceedings  on  finding 
that  the  subordinate  Magistrate  had  cmitied  to 
record  in  writing  the  statements  of  the  accused 
as  required  by  s  346,  and  directed  the  Magis- 
trate to  supply  the  defect,  held,  that  the  District 
M-igistrate  was  competent  to  return  the  pro- 
ceedings and  that  the  subordinate  Magistrate 
was  also  competent  to  come  to  a  fresh  and 
different  conclusion  as  to  the  guilt  of  the 
accused  and  acquit  some  of  them.  HIGH 
Court  Proceedings.  15th  July  1878, 
No.  1024,  2  Weir  426.     [R.,  2  Weir  429.] 

(3223)  — Ss.  349,  530~Transfer  of  Criminal 
cases — Where  a  case  is  submitted  to  a  Magis- 
trate under  s.  349,  he  should  not  transfer  it  to 
another  Magistrate  for  disposal.  The  proceedings 
of  the  latter  would  be  void  under  s.  530  (1). 
King-Emperor  v.  NGA  Po  8l.  U.B.R.  1905, 
Cs'.  PC.  33  =  2  Cr.  L.J.  464. 

(3224)— Ss.  349  and  530  (1)  —  Reference 
under  the  section— Powers  of  the  Magistrate  to 
lohom  reference  is  made  — A  Magistrate  to  whom 
a  case  is  submitted  under  s.  349,  has  no  power 
to  send  it  back  to  the  referring  Magistrate.  He 
must  dispose  of  it  himself  by  acquitting  or 
convicting  and  sentencing  the  accused  or  com- 
mitting the  accused  for  trial.  EMPEROR  v. 
ThAKUR  DAYAL.  26  a.  344  =  a.  W  N.  1904,  42. 
(4  B,  240,  9  M.  .377.  6  G.L.R.  276,  10  B.  196, 
F.) 

S.  350  (  =  1882,  8.350;  1872,  ss.  328,  329). 

See  Commitment  to  Sessions  Court. 
See  Conviction. 

See  Magistrate,  Jurisdiction  op. 
See  Practice  and  procedure. 

(32-25)  — S.  350(  =  CriTO.  Pro.  Code,  1882, 
s.  350:  —Scorn  of.S.  350  is  intended  to  provide 
for  a  case  where  an  enquiry  or  trial  has  been 
commenced  before  one  incumbent  of  a  parti- 
cular magisterial  post,  and  that  officer  ceases 
to  exercise  jurisdicticn  in  that  post,  and  is 
succeeded  by  another  officer.  QueeN-EmpRESS 
V.  Radhe,  12  A,  66  =  A.W.N.  1890,  7.  [F., 
15  C. P.L.R.  66.  17  CP.L.R  159.  1  L.B.R. 
301,  1  N  LR.  187  ;  R.,  39  G  781  =  13  Ct.  L.J. 
218  =  14  Ind.  Cas.  314,  12  C.W.N.  140,  6  Cr.  L. 
J.  434,  14  P.R.  1903,Cr.  =  175  P.L.R.  1903,  25 
P.R.  1905,  Cr.] 

(3226)— S.  350— Scope  o/.-S-  350  applies 
only    to  a    case  where  a    Magistrate    ceases  to 
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exercise  jurisdiction  and  is  succeeded  by  another 
Magistrate  who  has  and  exercises  such  jurisdic- 
tiofJ.  HABDWAR  aiNGH  OR  LALL  V.  KHEGA 
OjhA,  20  C.  870.  [B.,  UB.R.  1897—1901. 
Vol.  I,  p.  87.] 

(3227)— S.  350— Trial  by  Sessions  Judge  on 
evidence  recorded  partly  by  another  Judge — 
Applicability  of  section. — The  Code  of  Criminal 
Procedure  does  not  empower  a  SessioDS  Judge 
to  try  a  case  partly  on  evidence  not  recorded 
by  himself  ;  and  the  consent  on  the  part  of  the 
accused  to  such  a  trial  cannot  vest  in  him  a 
jurisdiction  to  do  so.  8.  350,  Grim.  Pro.  Code, 
applies  solely  to  Magistrates.  KING-EMPEROR 
V.  SAKHARAM  PANDUEANG,  26  B.  50  =  3  Bom. 
LR.  558. 

(3i228)  — S.  350 — Applicability  of  the  section. 
—  S.  3.50,  Crim.  Pro.  Code,  applied  only  to 
Magistrates  and  not  to  Sessions  Judges. 
Empress  v.  Kalu  Ram,  7  C.P,L.R.  Cr.  1. 
(3  M.  112,  R.) 

(3229) — S.  350— Applicability  of,  to  cases 
transferred  from  one  Magistrate  to  another — 
Preliminary  inquiry,  not  a  trial  and  not  provided 
for  by  proviso  (a).— The  words  of  the  section  are 
applicable  to  cases  in  which  the  case  under 
inquiry  or  trial  is  withdrawn  from  one 
Magistrate,  who  thereupon  ceases  to  exercise 
jurisdiction  therein,  and  is  transferred  to  an- 
other, and  the  latter  is  not,  therefore,  bound 
to  re-hear  all  the  prosecution  witnesses.  A 
"register  case"  or  preliminary  inquiry  into  an 
accusation  of  an  offence  triable  exclusively  by  a 
Court  of  Session  is  not  a  trial  before  the  charge 
is  framed,  but  an  inquiry  and,  therefore,  not 
provided  for  by  proviso  (a)  to  s.  350.  In  re 
Palaniandy  Gound.^n,  5  M.L.T.  218  =  9  Cr. 
L.J.  146  =  32  M.  218=llnd.  Cas.  Si. 

(3230)— S.  350  {  =  Crim.  Pro.  Code,  1872, 
s.  328) — Medical  witness,  examination  of. — In 
order  to  ren.ier  the  examination  of  a  Civil 
Surgeon  or  a  medical  witness  admissible  in 
evidence  against  any  individual,  without  calling 
that  person  as  a  witness,  the  examination  must 
have  been  taken  by  the  Magistrate  in  the  pre- 
sence  of   the    accused.     JUBBOO    MahTON  v. 

Empress,  12  C.L.R  233. 

(3231) — S.  350 — Transfer  of  case — Conviction 
on  evidence  partly  recorded  by  the  former 
Magistrate  —  Validity. —  Where,  after  several 
witnesses  were  examined,  the  case  was  trans- 
ferred to  another  Magistrate,  held,  that  the 
latter  acced  irregularly  in  convicting  the  ac- 
cused on  evidence  pirtly  recorded  by  the 
former  Magistrate.  The  irregularity  could  not 
be  waived  by  the  accused,  as  s.  350  did  not 
apply  to  such  a  case.  DEPUTY  LEGAL  RE- 
MEMBRANCER V.  Upendba  Kumar  Ghose, 
12  C.W.N.  lW  =  6Cr.  L.J,  434.  [Not  F.,  39  G. 
781  =  13Cr.  L.J.  218  =  14  Ind.Cas.  314;  Diss.,  35 
0.457  =  7  C.L.J,  488  =  7  Cr.  L.J.  220  =  12  C. 
W.N.  216;  Appr.,  32  M.  218  =  5  M.L.T.  218  = 
9  Or.  L.J.  146=1  Ind.  Cas.  54.] 
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(3232)— S.  350  —Trial  de  novo—  Case  of 
defamation — Final  orders  should  be  by  Magis- 
trate ivho  examines  complainant — Exclusion  of 
documentary  evidence  --  Probative  value — Ins- 
pection,— Where,  on  the  transfer  of  a  case,  the 
accused  do  not  apply  for  a  trial  de  novo,  the 
action  of  the  Magistrate,  in  convicting  the 
accused  on  the  evidence  recorded  partly  by  the 
former  Magistrate  and  partly  by  himseli,  is  not 
strictly  without  jurisdiction.  It  is  most  desir- 
able, however,  in  a  case  of  defamation,  that  the 
examination  and  cross-examination  of  the  com- 
plainant should  be  held  in  the  presence  of  the 
Magistrate  who  has  seisin  of  the  case,  and 
passes  final  orders  therein.  A  piece  of  documen- 
tary evidence  should  not  be  excluded  merely  on 
the  ground  that  it  is  of  little  evidentiary  value, 
and  without  being  looked  into  by  the  Court. 
Brindaban  Chancer  Das  v.  Ishaquddin 
CHOWDHRY,  13  C.W.N.  550  =  4  led.  Cas.  67  = 
10  Cr.  L.J.  492. 

(3233)— S.  350— Part-heard  trial— One  Magis- 
trate succeeding  another  —  Procedure  of  suc- 
ceeding Magistrate — Bight  of  accused. — S.  350 
of  the  Crim.  Pro.  Code  gives  the  second  Magis- 
trate an  alternative.  He  can  act  on  the  evidence 
recorded  by  his  predecessor  or  partly  recorded 
by  his  predecessor  and  partly  recorded  by 
himself,  or  he  may  summon  the  witnesses  and 
recommence  the  enquiry  or  trial.  But  he  cannot 
do  both.  The  accused  may  demand  that  the 
witnesses  or  any  of  them  be  re-summoned  and 
re-heard.  Whore  an  accused  demands  that  all 
the  witnesses  are  to  be  re-summoned  and  re- 
heard, he  compels  the  second  Magistrate  to 
adopt  the  second  alternative  course  and  to 
recommence  the  trial  or  enquiry.  When  the 
second  Magistrate  re-summons  none  or  only 
some  of  the  witnesses  previously  examined  and 
acts  on  the  evidence  partly  recorded  by  his  prede- 
cessor and  partly  recorded  by  himself,  he  adopts 
the  fir^t  alternative  and  does  not  recommence 
the  enquirv  or  trial.  If  the  second  Magistrate 
recommences  the  trial,  he  has  full  power  to 
deal  with  the  case  and  can  discharge  the  accused, 
or,  if  he  thinks  fit,  frame  a  charge.  He  cannot 
act  on  the  charge,  if  any,  framed  by  his  prede- 
cessor, or  on  any  depositions  or  examination  of 
the  accused  recorded  by  him  KING-EMPEROR 
v.  NGAPe,  2L.B.R.'17. 

(3234)— S.  350  (  =  CViw.  Pro.  Code,  1872. 
s.  328) — Magistrate  cannot  decide  a  case  on  evi- 
dence taken  by  his  predecessor. —  A  Deputy 
Magistrate  must,  on  succeeding  his  predecessor 
who  had  enquired  into  the  case,  recall  the 
witnesses  de  novo  and  examine  them  himself. 
He  cannot  decide  the  case  on  the  evidence  re- 
corded by  his  predecessor.  GURU  CHURN  SEN 
v.  Kali  Nath  Dass  Biswas.  23  W.R.  Cr,62. 

(3235)— S.  350  {  =  Crim,  Pro.  Code,  1872, 
s.  328) — One  Magistrate  hearing  and  another 
deciding.— S,  350  of  the  Code  of  1898  would 
not  enable  a  Magistrate  to  decide  a  case 
on  evidence  wholly  recorded  by  his  prede- 
cessor. That  seotion  required  that  at  least  part 
of  the  evidence    should   be    recorded   by    the 
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Magistrate  who  decided  the  case.  THAKUR  DAS 
MANGHI  V.  NAMDUR  MUNDUL,  24  W.  R.  Cr.  12 

(3236) — S.  350 — Re-commencement  ol  trial  or 
enquiry — Discharge  or  acquittal. — Where  a  trial 
is  re-commenoed  under  s.  350  of  the  Grim. 
Pro.  Code,  while  a  charge  had  b.en  framed  by 
the  predecer-sor-inoffice  of  the  Magistrate,  the 
charge  is  not  cancelled  and  there  can  only  be 
an  acquittal.  It  is  ssutled  law  that  proceedings 
before  a  Magisf.rate  in  a  warrant  case  under 
Chap.  XXI  of  the  Grim.  Pro.  Code  are  only  an 
enquiry  until  tne  charge  is  framed  and,  on  a 
charge  b'-ing  framed  become  a  trial.  The 
Magistrate  who  re-commenced  an  enquiry  or 
trial  does  not  thereby  modify  its  nature  at 
the  stage  ad  which  it,  has  arrived.  TUNGU- 
TURI  8RIRAMULU  V.  NALAM  KRISHNA   ROW, 

1914  M.  W.N.  646  =  16  M.L.T.  303  =  2S  Ind  Caa. 
1001  =  15  Cr.  L.J.  673. 

(3237)— S  350  —  See  BENCH  OF  MAGIS- 
TRATES, 23  G.  194. 

(3ii38)~S.  350— Meaning  of  '  succeeded,' 
'  ceases  to  exercise  jarisdiotion  thorein  ' — Trial 
held  partly  by  one  and  partly  by  another  Magis- 
trate—Legality  —  See  Penal  Code,  ss.  143. 
147,  149,  13  Cr.  L  J.  21S  =  14  Ind.  Gas.  314  = 
89  C.  781. 

(3239)— S.  350—  See  SESSIONS  JUDGE, 
Jurisdiction  of,  3  M.  112  =  2  Weir  430. 

(3240)~S.  350—  See  TRANSFER  OP  CRI- 
MINAL CASES  —MISCELLANEOUS  GASES,  12 
G.W.N.  138,  1  L.B.R.  287. 

(32411—  S.    350—    See   WITHDRAWAL    OF 

Case,  i  L.B.R.  139. 

(3242)—  S.  350-See  Nos.  70,  131,  132,  1471, 
1732,  2059,  2094.  2618,  2697,  2803,  3180, 3194, 
supra  and  No.  3939,  infra. 

(3243)— Ss.  350,  107  (1)— See  SECURITY  TO 
KEEP  THE  PEACE  — SUMMONING  WITNESSES, 
4  G.L.R.  452. 

(3244)— Ss.  350.  145— Case  under  s.  145- 
Enquiry  —  Evidence  partly  recorded  by  one 
Magistrate  and  partly  by  another.  — S.  350, 
Grim.  Pro.  Code,  is  in  its  terms  wide  enough 
to  cover  every  trial  or  enquiry  under  the 
Code,  and  the  proceedings  under  s.  145  is  an 
enquiry,  because  in  it  the  Magistrate's  duty  is 
to  enquire  who  is  in  possession  of  the  disputed 
area.  Therefore  the  terms  of  s.  350  apply 
wherever  a  Magistrate  has  ceased  to  exercise 
jurisdiction  therein.  ANU  SHEIKH  v  JiTU 
SHEIKH,  7  Ind.  Cas.  54  =  11  Cr.LJ. 440  =  37 
C.  812. 

(3245)— Ss.  350,  256,  356,  357— See  ACCUSED 

Person,  i  L.B.R.  238. 

(3246)- Ss.  350,  437— Sfe  FURTHER  EN- 
QUIRY, 6  A.  367. 

(3247)— Ss.  350,  437,  254,  253  {2)— Enquiry 
commenced  by  a  Magistrate — Framing  o(  charge 
under  s.  254  by  him — Re-commencement  under 
s.  350  oi  trial  by  his  successor — Discharge  under 
s.  253  (2),  of  the  accused  by  latter— Order  by 

125 


Crira.  Pro.  Code  (Act  Y  of  1898)— continued. 

District  Magistrate  for  further  enquiry  under 
s.  437 — Illegality — Nature  of  proceedings  under 
s.  350  — 06;ec«o/ s  350  -Inquiry —Trial,  mean- 
ing of  the  terms  — Where  the  case  against 
certain  accused  w-is  first  begun  by  a  Sub- 
Divtsional  Magistrate  who  went  so  far  as  to 
frame  a  charge  under  s.  254,  Grim.  Pro.  Code, 
to  which  the  accused  pleaded  not  guilty,  and 
the  puccessor-in-office  of  the  Magistrate  re- 
commenced the  enquiry  under  s.  350,  Grim. 
Pro  Code,  examined  the  complainant  and  then 
passed  an  order  of  discbarge  under  s.  253  (2), 
and  the  District  Magistrate  set  aside  the  order 
of  dischiirge  and  ordered  a  further  enquiry 
under  t;.  437.  Grim.  Pro.  Code.  Held,  that  the 
re-commencement  of  a  '  trial '  under  s.  350, 
Grim.  Pro.  Code,  does  not  imply  a  cancellation 
of  the  charge  framed  by  the  first  Magistrate, 
that  the  charge  remains  in  force  and  that  the 
subsequent  order  must  be  treated  as  one  of 
acquittal  and  not  of  discharge  (1903,  38  P. 
R.  Cr.,  35,  Appr.)  The  only  object  of  the 
substantive  portion  of  cl  1  of  s.  350  seems 
to  be  to  If^ave  it  to  the  discretion  of  the  Magis- 
trate to  either  act  on  evidence  recorded  by  bis 
predecessor  or  to  hear  it  over  again  for  himself. 
It  is  settled  Uvv  that  the  proceedings  before  a 
Magistrate  in  a  warrant  c^se  under  Chap,  XXI, 
Grim.  Pro.  Code,  are  only  an  '  enquiry '  until  a 
charge  is  framed,  and  on  a  charge  being  framed 
become  a  '  trial  '.  (32  M.  218,  32  M.  200,  R.) 
Where  the  proceedings  re-oommenced  under 
s.  350  are  only  an  enquiry,  they  are  re  com- 
menced as  an  enquiry.  Where  they  have 
developed  into  a  trial  stage,  they  are  re-com- 
menced as  a  trial,  i  e.,  a  proceeding  in  which  a 
charge  has  been  framed-  A  Magistrate  who 
re-oommenoes  an  enquiry  or  trial  does  not 
thereby  modify  its  nature  or  the  stage  at 
which  it  has  arrived.  (9  M.  232.  R.)  Held, 
also,  that  the  District  Magistrate  had  no  power 
to  order  further  inquiry.  TUNGUTOORI  SreE- 
RAMULU  V.  K.  VEERASALINGAM,  16  M.L.T. 
303  =  27  M.L.J.  589  =  1914  M.W.N.  646  =  15 
Cr.L.J.  673  =  25  lad.  Caa.  1001. 

(3248)— Ss.  350  and  528— De  novo  trial- 
Change  of  trying  Magistrate — Applicability  of 
s.  350.— -The  provisions  of  s.  350,  Grim.  Pro. 
Code,  apply  to  all  cases  in  which  cases  are 
transferred  for  whatever  reasons  from  the  file 
of  ona  Magistrate  to  that  of  another.  When  a 
case  is  transferred  under  s.  528,  Grim.  Pro. 
Code,  from  the  file  of  one  Magistrate  to  that  of 
another,  the  former  ceases  to  exercise  jurisdic- 
tion iu  the  case  and  is  succeeded  by  the  latter 
in  the  exercise  of  the  jurisdiction  within  the 
meaning  of  s.  350,  Grim.  Pro.  Code.  MOHESH 
CHANDRA  SaHA  v.  EMPEROR,  12  C.W.N.  416 
=  35  C.  457  =  7  C.L.J.  488  =  7  Cr.  L.J.  220.  (12 
C.W.N  140,  Com.;  13W.R.Cr.40,  14  W.R.  Cr. 
3,fl.;  19  W.R.Gr.  28,  23  G.  194,  14  A.  346,  Z),; 
24  W.R.  Cr..  52,  A.W.N.  1889,  130,  F.)  [F., 
32  M.  218  =  5  M.L.T.  218  =  1  Ind.  Gas.  54  =  9 
Cr.  L.J.  146,  15  Cr.L.J.  354  =  23  Ind.  Caa.  722 
=  12  A.L.J.  467  ] 

(3249)— Ss.  350,  528— Sccpe  and  appli  cation 
of, — When  a  case  is  withdrawn  or  trans  ferred 
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under  9.  528,  the  proceedings  should  be  com- 
menced afresh.  Also,  the  accused  should  be 
informed  of  their  option  under  s.  350.  (20  C. 
870,  2  W.R.  Cr.  53,  R.)  S.  350  does  not  apply 
to  cases  withdrawn  under  s.  528.  QUEEN- 
EMPRESS  v.  NGA  PO  MIN.  U  B.R.  1897—1901, 
Yol.  (,  87.  (20  G.  870,  24  W.R.  Cr.  53.  R.) 
[D.,  14  Cr.L.J,  175  =  19  Ind.  Cas  175  =  U.B. 
R.  1912,  149.] 

(3250) — Ss.  350,  528— Transfer  of  leases  from 
one  Court  to  another — Evidence  recorded  by  the 
first  Court — Action  taken  on  that  evidence  by 
second  Court — No  prejudice  to  the  accused,  effect 
of. — S.  350  of  the  Code  of  Criminal  Procedure 
ia  not  limited  to  cases  in  which  one  Magistrate 
succeeds  another  in  office,  but  applies  to  all 
cases  transferred  under  s.  528,  Grim. Pro.  Code, 
from  the  file  of  one  Migistrate  to  that  of 
another.  An  order  of  commitment  for  trial  to 
the  Court  of  Sessions  passed  by  the  Magistrate,  j 
to  whose  Court  the  case  has  been  transferred, 
on  the  evidence  recorded  by  the  Magistrate  ' 
Irom  whose  Court  it  was  so  transferred,  should  j 
not  be  interfered  with,  particularly  where  no 
possible  question  of  prejudice  to  the  accused 
person  could  arise.  KiNG-EMPEBOR  v. 
Nanhua,  12  A  L.J.  467  =  13  Cr.  L,J.  354  =  23 
lad.  Cas.  722  =  3  A.  365.  (14  A.  348,  D.\  1889 
A.W.N.  130,  Not  F.;  35  C.  457,  32  M.  218,  F.) 

(3251)— Ss.  350.  537  (  =  Crim.  Pro.  Code, 
1882,  ss.  350  and  537) — Meaning  of  ivord  "trial" 
— Proper  time  for  re-summoninq  ar.d  re-hearing 
witnesses— Refusal  to  re-call  witnesses— Effect. 
—  Per  Maclean,  C.J.  -■-  The  word  "trial" 
means  the  proceeding  which  commences  when 
the  case  is  called  ou,  with  the  Magistrate  on 
the  Bench,  the  accused  in  the  dock,  and  the 
representatives  of  the  prosecution  and  for  the 
defence,  if  the  accused  be  defended,  are 
present  in  Court  for  the  hearing  of  the  case. 
The  proper  time  for  the  accused  to  ask  for  the 
re-summoning  and  rehearing  of  the  witnesses, 
according  to  s.  350,  proviso  {a),  is,  as  soon  as 
the  trial  commences  before  the  second  Magis- 
trate, and  this  is  the  case  even  though  an 
interlocutory  application  for  enforcing  the 
attendance  of  certain  witnesses  may  have  been 
previously  granted  by  the  Magistrate.  Per 
Banerjee,  J.— A  trial  held  by  a  Magistrate 
presiding  in  the  Court  of  first  instance  on 
evidence  not  recorded  by  him,  and  on  evidence 
of  witnesses  whose  manner  and  demeanour  he 
bad  not  the  advantage  of  observing,  must  be 
considered  to  be  a  trial  held  not  according  to 
law  and  without  one  of  the  most  important 
guarantees  for  a  correct  decision,  and  to  have 
occasioned  a  failure  of  justice.  S  537  cannot 
cure  such  defect.  GOMER  SiRDA  v.  QUEEN- 
EMPBESS,  25  C.  863  =  2  C.W.N.  463.  [Expl, 
14  Cr.  L.J.  230  =  19  Ind.  Cas.  326  =  9  N.L.R. 
42;  D.,  3  P.R.  1903.  Cr.] 

.  (3252) — Ss.  350,  537— Omission  to  enquire 
from  accused  ivhether  he  zvished  to  exercise  his 
privilege  under  s.  350  (a)— Effect— Duty  of 
Magistrate.— S.  350,  Crim.  Pro.  Code,  confers 
the  right  on  the  accused  person  to  demand, 
and    does    not    actually     prescribe    that    the 


Crim.  Pro.  Code  (Act  Y  of  1898)— continued. 

Magistrate  .shall  ask  the  accused.  In  this 
case,  the  Magistrate,  who  examined  all  the 
witnesses  except  the  complainant,  adjourned 
the  case  in  order  that  the  complainant  might 
be  examined,  because  she  could  not  appear  on 
the  day  when  she  was  called,  as  she  was  in 
child-birth  at  the  time.  However  he  charged 
the  accused  because  be  considered  the  evidence 
sufficient  to  support  the  charge,  and  fixed  the 
case  for  hearing  to  a  later  date.  In  the 
meantime  he  was  succeeded  by  another  Magis- 
trate who  examined  the  complainant  and  passed 
orders  in  the  case.  There  was  nothing  on  the 
record  to  show  that  he  either  asked  the  accused 
if  he  wished  to  rooall  the  witnesses  or 
whether  the  accused  asked  them  to  be  re- 
called. But  it  was  on  the  record  that  the 
accused,  when  charged  by  the  former  Magis- 
trate, stated  to  him  that  he  did  not  wish  the 
witnesses  to  be  recalled.  Held,  under  the 
circumstances,  that,  as  there  was  no  demand  or 
refusal  but  only  an  emission  to  enquire  from 
the  accused  whether  be  wished  to  exercise  the 
right  reserved  by  proviso  (a)  to  s.  350,  the 
accused  had  not  been  materially  prejudiced, 
nor  was  a  failure  of  justice  occasioned  by  the 
emission,  but  that  the  error  was  one  which  was 
curable  under  s  537  of  the  Code.  NGA  PO 
TEiN  v.  King  Emperor,  UB.R.  1912.  149 
=  19  Ind.  Cas.  173  =  14  Cr.  L.J.  173.  (P.R. 
1913  p.  8,  F.;  U.B  R.  1897—1901,  Vol.  I, 
87,  R.) 

(3253) — Ss.  350,  537 — Commencement  of  trial 
— Jurisdiction —  Change  of  Magistrate —  Irregu- 
larity. — The  provisions  of  s.  350  of  the  Code  of 
Criminal  Procedure  are  only  applicable  where 
a  trial  has  been  commenced  before  one  incum- 
bent of  a  particular  magisterial  post  who  ceases 
to  exercise  jurisdiction  in  that  post  and  is  suc- 
ceeded by  another  officer.  EMPEROR  v. 
GOKUD,  17  C.P.L.R,  159,  Cr. 

(3254)  — Ss.  350,  537— See  JUDGMENT,  3  P. 
R.  1903,  Cr.,  6  P.R.  1884,  Cr. 

(3255)— Ss.  350,  b^i— Transfer  of  Magistrate 
pending  trial— Expenses  of  prosecution  witnesses 
re-co,iled,  ivhether  to  be  paid  by  accusi.d. — 
Where,  on  the  transfer  of  the  trying  Magis- 
trate, the  accused  claims  under  s.  350,  Crim. 
Pro.  Code,  to  have  the  witnesses  re-examined 
by  the  succeeding  Magistrate,  the  witnesses 
should  be  re-summoned  without  payment  of 
anv  fees.  Elias  v.  EZAKIEL,  15  Cr.  L.J.  687 
=  26  Ind.  Cas.  135  =  8  Bur.  L.T.  43. 

S.  351  (  =  1882,  8.  851  ;  1872,  s.  104,  1861, 

s-  206). 

(3256)— S.  351    {  =  Crim.  Pro.    Code,    1872, 

s.     lOi  ;    1861—1869,    s.  206)  --  Preliminary 

investigation.— S.  206,  Crim.   Pro.  Code,  1861, 

j  applies  to    investigations   preliminary    to  com- 

!  mitment  for   a    subsequent  trial,  and   not   to 

cases  where  the  trial  is  actually  being  proceeded 

with.    QUEEN  V.  Nar.mn  Singh  ;  Queen  v. 

I  Sutherland,  14  W.R.  Cr.  20.  . 

I       (3257)— S.  351— See  Nos,  1527,    1646,  1671, 
I  1679,  2746,  supra. 
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S.  332  (  =  1882,  a.  352;  1872,  s.  187;  1861, 

s.  279). 

(3258)— Ss.  352,  537  i  =  Crim.  Pro.  Code, 
1882,  ss.  352,  537) — Evidence  given  at  previous 
trial  taken  as  examination  in-chief — Evidence 
Act,  ss.  138,  167,  33.— Where,  in  a  case  in 
which  two  parties,  Hindus  and  Mahomedans, 
were  accused  of  rioting,  the  Magistrate-,  in  the 
trial  of  the  Hindus,  after  that  of  the  Maho- 
medans was  over,  instead  of  examining  the 
witnesses,  had  the  copies  of  the  exaraination- 
in-cbief  of  the  witnesses  recorded  in  the  former 
trial  produced  in  the  present  trial,  and  the 
accused  in  the  second  trial  cross-examined  the 
witnesses,  no  objection  being  taken  to  the  pro- 
cedure, on  the  prisoner's  behalf,  held,  that  the 
procedure  adopted  was  irregular,  but  the  irre- 
gularity was  cured  by  the  provisions  of  s.  537, 
as  the  matter  elicited  in  cross-faxamination 
was  sufficient  to  sustain  the  conviction. 
Queen-Empress  V.  NandRam,  9  A.  609  =  A. 
W.N.  1887,  143. 

S.  353  (  =  1882,  8.  333  ;    1872,  a.  191,  para 

1;  1861,  B.  194). 

(3259)— S.  353  (^Crirn.  Pro.  Code,  1861, 
s.  194) — Examination  of  complainant — Presence 
of  accused. — Under  s.  194  of  the  Crim.  Pro. 
Code,  1861,  it  is  not  enough  to  read  over  the 
deposition  of  the  complainant  in  the  presence 
of  the  accused  person.  The  examination  must 
take  place  in  his  presence.  REG.  v.  BULDEV 
GOOMAJEE,  Rat.  Un.  Cr,  C.  24  =  Cr.  Rg. 
23-9-1869. 

(3260)— S.  353  (  =  Crim.  Pro.  Code,  1872, 
s.  353).-'A  Magistrate  who  reads  over  the  evi- 
dence of  the  witnesses  to  the  accused  recorded 
in  their  absence,  the  accused  being  allowed  to 
cross-examine  the  witnesses,  acts  irregularly  ; 
a  Magistrate  reading  the  deposition  of  a  wit- 
ness previously  recorded  and  asking  him  if  it 
is  true,  commits  au  illegality  as  the  procedure 
amounts  to  putting  him  a  leading  question 
and  impliedly  intimating  to  him  that  the 
same  story  is  expected  from  him  again.  If 
the  accused  interrupted  the  Magistriie  inten- 
tionally with  a  view  to  delay  the  procsedings, 
he  should  be  dealt  with  according  to  law,  but 
nothing  would  excuse  such  an  illegal  proceed- 
ing as  covering  his  face  by  placing  a  cloth 
across  his  mouth  while  the  evidence  was  being 
recorcied.  EMPRESS  v.  RampIARE,  SC.P.L. 
R.  Cr.  33. 

(3261)— S.  ^b^— Evidence.— It  is  irregular 
to  import  into  a  case  the  evidence  given  in 
another  case  by  merely  reading  over  a  deposi- 
tion to  a  witness  and  asking  him  if  it  was 
correct.  NGA  PoTUM  v.  QUEEN  EMPRESS, 
L.B.R,  1872—1892,  399. 

(3262)— S.  S53— Trial— High  Court— Absence 
of  accused  on  ground  of  ill-health. — The  High 
Court  has  power,  under  the  provisions  of  s.  353, 
Crim.  Pro.  Code,  to  dispense  with  the  attend- 
ance of  an  accused  person  during  his  trial  be- 
fore it  in  the  Sessions  on  the  ground  of  his 
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ill-health.  EMPEROR  v.  C.W.  KING.  14  Bom. 
L.R.  236  =  15  Ind.  Cas.  96  =  13  Cr.  L  J.  464  =  1 
Bom.  Cr.  C,  111. 

(3263)— S.  353— See  WITNESS— EXAMINA- 
TION OF  WITNESSES,  S.C.  86,  Oudh. 

(3264)-S:  353-See  Nos.    376.  1742,  supra. 

(3265)— Ss.  353,  537— Trial  under  Ch.  XII— 
Failure  to  take  evidence  for  defence  in  accused's 
■presence — Irregularity -No  miscarriage  of  justice 
— Not  curable  under  s.  537. — Where  the  accused 
was  present  when  all  the  witnesses  for  the  prose- 
cution were  examined  and  disappeared  when 
his  own  witness  was  called  and  examined. 
Held,  that  the  trial  was  irregular  and  that 
the  irregularity  was  not  one  which  can  be  cured 
under  s.  537,  Crim.  Pro.  Code,  even  though  it 
led  to  no  miscarriage  of  justice,  (Rat,  Un.  Cr.  C. 
325,  R.)  3.  353,  Crim.  Pro.  Code,  lays  down 
that  all  evidence  shall  be  taken  in  the  presence 
of  the  accused,  or,  when  his  personal  attendance 
is  dispensed  with,  in  the  presence  of  his  pleader. 
Evidence  for  the  prosecution  as  well  as  for  the 
defence  is  included  in  the  words  '  all  evidence.' 
NGA  PO  Shein  v.  K.  E.,  U.B.R.  1912,  4th  Qr., 
152  =  14  Cr,  L.J.  287  =  19  Ind    Caa.  719. 

S,  354  (  =  1882,  8.  334;  1872,  a.  332). 

(3265-fi)— S.  354— See  No.  521,  supra. 

8.  333  (  =  1882,  s.  355  ;  1872,  as.  222.  333  ; 

1861,  8.  267). 

(3266)— S.  355  {  =  Crim.  Pro.  Code,  1S72,  ' 
.*;.  333),  Evidence  recorded  in  memorandum 
form. — In  a  case  of  theft  combined  with  a 
charge  of  previous  conviction,  the  Magistrate 
should  not  record  the  evidence  in  the  form  of  a 
memorandum,  as  such  offence  is  not  triable 
summarily.  HIGH  COURT  PROCEEDINGS, 
25TH  OCT.  1880,  NO.  2110,  2  Weir  432.  \_F., 
2  Weir  433.] 

(3267)— S.  355(  =  Crm.  Pro.  Code,  1882, 
s  355) — Summons  case — Reading  over  of  the 
recorded  deposition — Affirmation  of  a  re-called 
witness. — In  a  summons  case,  the  reading  over 
of  the  recorded  deposition  is  not  prescribed  by 
law,  and  its  omission  cannot,  therefore,  per  se 
be  regarded  as  a  fatal  defect.  Where  a  witness 
is  re-called  shortly  after  the  close  of  his  first 
deposition,  the  further  utatement  must  be 
deemed  to  be  made  under  the  original  affirma- 
tion. High  Court  Proceedings,  31st 
Oct.  1894,  NO.  2078,  JUDICIAL,  2  Weir  433. 

(3268)— 8.  355- See  Nos.  1209,  1669,  2723  to 
2725,  supra. 

(3269)— Ss.  355,  263,  26i— Summary  trial- 
Record,  particulars  of — Ingredients  of  offence 
charged — Substance  of  evidence  must  be  em- 
bodied in  judgment — S.  355,  applicability  of. 
— After  a  summary  trial,  the  petitioner  was 
convicted  of  being  in  possession  of  a  stolen 
bundle  of  clothing.  There  was  no  evidence  to 
show  that  he  had  any  guilty  knowledge.  Held, 
that  the  conviction  could  not  stand,  as  the 
proceedings  did  not  disclose  any  offence  against 
the  petitioner.  Held,  also,  that  the  Magistrate's 
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record  in  summary  trials,  however  brief,  must 
show  the  necessary  ingredients  of  the  offence 
charged.  It  is  not  necessary  for  a  record  of 
evidence  to  be  made  in  summary  trials,  even 
where  an  appeal  lies,  but  s.  264  provides  that 
the  substance  must  be  embodied  in  a  judgment 
as  well  as  the  particulars  in  s.  264.  S.  355 
merely  prescribes  a  briefer  record  in  summons 
cases  and  other  ca=es,  which  may  be  tried  sum- 
marily, when  they  are,  as  a  matter  nf  fact,  tried 
regularly.  KUCHI  v.  KiNG-EilPEROR,  3  L. 
B.R.  3  =  2Cr.L.J.  375.  [F.,  12  Cr.L.J.  280  = 
10  Ind.  Gas.  921  =  4  Bur.  L.T.  117.] 

(3270)— Ss.  355,  300,  301,  302,  303,  306,  307 
—See  JURY,  4  C.L  R.  405. 

(3271)— Ss.  355  to  364— See  CONFESSION- 
CONFESSIONS  TO  Magistrates— ADMISSI- 
BILITY—RECORD  OF  Confessions,  2  CW  N. 
702. 

(3272)— Ss.  355,  356,  357,  537  {  =  Criin.  Pro. 
Code,  18S2,  ss.  355,  356,  357,  and  537)— 
Summons  cases — Poioer  of  Native  second  class 
Magistrate  to  record  memorandum  of  eviience  in 
English  — There  is  no  provision  of  law  which 
renders  it  illegal  for  a  native  second  class 
Magistrate  to  record  the  memorandum  of  the 
substance  of  evidence  of  each  witness  mentioned 
in  s.  355  in  English.  Even  if  the  procedure  were 
irregular,  the  irregularity  will  not  vitiate  the 
trial,  unless  a  failure  of  justice  has  been  occa- 
sioned thereby.  QueEN-EMPRESS  v.  GOPAIj 
GOUNDAN,  19  M.  269  =  2  Weir  533  =  6  M.L.J. 
134. 

S.  356  (  =  1882,  s.  356  ;  1872,  s.  334  ;  1861, 

s.  195). 

(3273)-S.  356— See  Nos.  1209,  1210,  2060, 
2966.  3245,  3271, 3272,  supta. 

(3274)— Ss.  356  and  531— Mode  of  recording 
evidence  and  revision  in  case  of  any  irregularity, 
etc.— A.  defect  in  the  Magistrate's  procedure, 
viz.,  recording  the  evidence  of  witnesses  in 
English  language  with  his  own  hand  and  not 
in  the  language  of  the  Court,  as  required  in 
s.  356  of  the  Code,  is  merely  an  irregularity 
and  not  an  illegality  which  would  vitiate  the 
trial.  The  essence  of  the  rule  contained  in  the 
let  clause  of  s.  356  of  the  Code  is  the  taking 
down  in  writing  of  the  evidence  of  each  witness 
and  not  the  taking  down  in  writing  of  the 
same  in  the  language  of  the  Court,  as  is  shown 
by  the  provisions  of  s.  357  of  the  Code,  under 
which,  if  the  local  Government  so  directs,  the 
evidence  may  be  taken  down  in  the  mother- 
tongue    of    the    Judge    or  in    English.     HAR- 

BAKHSH  Singh  v.  King-Emperor,  6  0  C.  73. 

S.  357  (  =  1882,  8.  357  ;  1872.  a.  335  ;  1861, 

B.  196). 

(3275)— S.  357  — See  PRACTICE  AND  PRO- 
CEDURE, 2  Weir  434  =  5  M.H.C.  App.  9, 

(3276)— S.  357— See  Nos.  3245,  3271,  3272. 
suTyra. 

(3277)— Ss.  357,  360,  537  and  540  {-^CHm. 
Pro.  Code,  1882,  ss  357,  360.  537,  540)— Omis- 
sion to  interpret   evidence  to  witness. — By  the 
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mere  fact  of  the  evidence  as  recorded  by  a  Ses- 
sions Judge  not  being  interpreted  to  the 
witnesses,  the  conviction  of  the  accused  did  not 
become  illegal,  such  omission,  although  amount- 
ing to  an  irregularity,  not  having  prejudiced 
them.  Churai  v.  Queen-Empress,  S  C  275, 
Oudh.     (8  W.R.Cr.  63,  7  C  393,  R.} 

(3278)—  Ss.  357,  537  i  =  Crim.  Pro.  Code, 
1882,  ss.  357,  537) — Magistrate  taking  evidence 
in  his  own  hand-writing  not  being  so  authorised 
— Commitment — Irregularity. — Where  a  Magis- 
trate who  is  authorised  to  take  down  depositions 
in  his  own  hand-writing,  while  he  is  in  one 
district,  is  transferred  to  another  district,  his 
authority  remains  in  force  only  so  long  as  he 
remains  in  the  district  in  which  it  has  been 
conferred.  But,  if  after  such  transfer,  he  takes 
down  depositions  in  his  own  hand-writing  and 
makes  a  commitment,  the  commitment,  al- 
though irregular  is  valid,  unless  the  accused 
has  been  prejudiced  thereby.  In  re  ChATHA- 
NADIYIL  KELU  NAYAR  2  Weir  434. 

S.  358  (  =  1882,  8.  358;  1872,  s.  336;  1861. 

8.268). 

(3279)— S.  358- See  No.  3271,  supra. 

S.  359  (  =  1882,  a.  359  ;  1872,  s.  338  ;  1861, 

s.  198). 

(3280) -S.  359— See  No.  3  71,  swpm. 

S.  360  (  =  1882,  a.  360  :  1872,  8.  339  ;  1861 

88.  198,  199). 

See  EXAMINATION  OF  ACCUSED. 

(3231)— S-  360  (  =  Cn?7i.  Pro.  Code,  1882, 
s.  360) — Evidence  of  witnesses. — S.  360  directs 
that  the  evidence  of  each  witness  should  be  read 
over  to  him  in  the  presence  of  the  accused, 
and  the  accused  cannot  pay  attention  to  it,  if 
the  evidence  of  the  next  witnesses  is  proceeded 
with.  In  re  SINGIRI  Eradu,  2  Weir  435. 
[D.  34  M.  141  =  7  Ind.  Cas.  414  =  8  M.L.T. 
117  =  11  Cr.L.J.  482.] 

(3282) — S.  B60—Deposiiio7i  of  witness— Read- 
ing it  over  in  the  verandah  of  Court— Illegality 
— Inadmissibility  in  evidence— Evidence  Act, 
ss.  80,  91. — Where  the  deposition  of  a  witness 
was  read  over  to  him  by  a  clerk  in  the  varan- 
dah  of  the  Courthouse,  though  both  the  wit- 
ness and  the  clerk  were  in  view  of  the  accused 
and  his  advocate  : — Held  that  the  procedure 
was  a  gross  infraction  of  the  plain  provisions 
of  3.  360,  Crim.  Pro.  Code,  and  the  deposition 
was  one  which  was  not  taken  in  accordance 
with  law  (36  C.  95,  28  M.  308,  12  C.W.N.  848, 
14  G.W.N  82,  R.)  and  therefore  not  admissible 
in  evidence.  {Vide  83,  80  and  91  of  the  Evid- 
ence Act).  NGA  SAN  MYIN  v.  K.  E.,  U.B.R. 
1912,  l8t  Qr.,  123  =  13  Cp.  L  J.  569  =  15  Ind. 
Caa.  985. 

(3283)— S.  360- See  FORGERY,  36  C.  955. 

(3284)— S.  360— False  deposition  of  accused 
tendered  in  evidence — Examination  of  another 
witness   while  deposition  was   being    read  out 
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to  accused — Admissibility  of  deposition— See 
Penal  Code.  s.  193,  9  Ind.  Oas  262  =  12  Or. 
L.J.  44  =  9  M.L.T.  325  =  21  M.L.J.  411. 

(3285)— S.  360-See  PERJURY,  12  C.W.N. 
845  =  8  Cr.  L.J.  116. 

(3286)— 8.  360— See  Nos.  18-26.  3271,  3277, 
supra. 

(3287)— S.  360,  subs.  (I),  s.  ^16—  Handing 
over  record  of  deposition  to  luitness  jor  being 
read  by  him  ij sufficient  compliance  tvith  law — 
Such  deposition  if  admissible  and  prosecution  for 
perjury  if  can  be  inade  thereon— Examination 
of  witnesses  in  enquiry  under  s.  476,  Grim. 
Pro.  Code — Duty  of  Magistrate  to  make  a 
record  of  statements, — An  order  under  s.  476, 
Crim.  Pro.  Code,,  was  made  against  the  peti- 
tioner directing  his  prosecution  under  s.  193, 
I. P.O.,  with  reierenoe  to  a  deposition  given  by 
him  as  a  witne.-<s  at  a  criminal  trial.  It  ap- 
peared that;,  after  the  deposition  had  been 
recorded,  the  record  was  handed  ovur  to  the 
petiiioner  who  proceeded  to  read  iti  over  him- 
self. The  Magistrate  held  a  preliminary 
enquiry  under  s.  476,  Crim.  Pro.  Code,  before 
making  the  order  for  prosecution  and  examined 
witnesses  in  the  course  of  that  enquiry,  but 
made  no  reoord  of  their  statements  :  Held — 
that  the  provisions  of  s  360,  sub-s  (1),  Grim. 
Pro.  Code,  were  not  sufficiently  complied  with, 
inasmuch  as  that  sub-section  requires  that  the 
evidence  should  be  read  over  in  the  presence, 
that  is,  in  the  hearing  of  the  accused,  in  order 
that  the  accused  should  have  an  opportunity  of 
correcting  any  mistake  in  it.  That  the  de- 
position was  inadmissible  and  the  order  for 
prosecution  must  be  set  aside.  That  the  Code 
of  Criminal  Procedure  dees  not  contain  any 
provision  with  regard  to  the  manner  in  which 
the  evidence  in  an  enquiry  under  s.  476,  Crim. 
Pro.  Code,  should  be  recorded  ;  but  for  future 
reference  the  Magistrate  should  have  made  a 
summary  of  the  statements  of  the  witnesses 
examined.  KING-Emperor  v.  JOGENDRA 
Nath  Gosh,  18  G.W.N.  1242  =  15 Cr.  L.J.  483 
=  24  lod.  Cas.  571. 

(3288)— Ss.  360,  361  {  =  Crim.  Pro.  Code, 
1872,  ss,  339,  340) — Witnesses  not  tmderstanding 
depositions  read  over  to  them. — S.  339,  Grim. 
Pro.  Code,  1872,  is  for  the  protection  of  wit- 
nesses; The  mere  fact  that  the  witnesses  did  not 
understand  their  depositions  when  read  over  to 
them,  if  they  have  not  required  them  to  be 
interpreted,  does  not  aSord  any  ground  for  the 
accused  in  the  case  to  have  his  conviction  set 
aside.  In  the  matter  of  Okhoy  KUMAR,  7  C. 
L.R.  393.     (12  W.E.  Cr.  47,  D.) 

S.  361  (  =  1882.  B.  361  ;  1872,  a.  340  ;  1861, 

8.  200). 

(3289) -S.  361— See  Nos.  3271,  3289,  supra. 

S.  382  (  =  1882,  8.  362  ;  1872,  8.  338  ;  1861, 

s.  198). 

(3290)— S,  362 — Presidency  Magistrate,  in 
what  cases  bound  to  record  evidence. — A  Presi- 
dency   Magistrate    is     not    bound    to    record 
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evidence  in  any  summons  cases  or  warrant 
oases  or  oases  in  which  enquiries  have  to  be 
made  as  in  summons  cases  or  warrant  oases, 
except  where  he  may  impose  a  fine  exceeding 
two  hundred  rupees  or  imprisonment  for  a 
term  exceeding  six  months.  He  is  bound  to 
reoord  evidence  only  in  cases  coming  under 
s.  362  of  the  Code.  But,  however,  it  is  desirable 
that  tho  Presidency  Magistrates  should  keep 
some  record  of  the  statements  made  by  wit- 
nesses or  th^t  their  judgment  should  indicate 
what  these  statements  are,  so  that  the  High 
Court,  as  a  Court  of  Revision,  may  judge  of  the 
propriety  or  legality  of  the  orders  passed  by 
them.  Shaik  Baku  v.  Emperor,  33  C.  1036  = 
4  C.L.J,  408  =  4  Cr.  L.J.  368.  (16  C.  799,  R.) 
[D.,9  C.L.J.  439  =  13  C.W.N.  318  =  10  Cr.L. 
J.  122  =  2  Ind.  Cas.  651.] 

(3291)— S.  362— See   Nos.  3123,  3271,  supra. 

(3292)— Ss.  362  and  SIO— Presidency  Magis- 
trate— Recording  of  reasom  for  conviction  — 
Recording  of  evidence  in  appealable  and  non- 
appealable cases. — S.  362  of  the  Code  prescribe!! 
that  the  evidence  in  appealable  cases,  that  is, 
in  which  a  Presidency  Magistrate  imposes  a 
fine  exceeding  Rs.  200  or  imprisonment  lor  a 
term  exceeding  six  months,  shall  be  duly 
recorded.  There  is  no  obligation  in  law  to 
record  evidence  in  other  oases.  In  s.  370  it  is 
enacted  that,  instead  of  recording  a  regular 
judgment,  a  Presidency  Magistrate  need  only 
record  certain  specified  particulars  (a)  to  (7z) 
and  (i)  in  all  cases  m  which  the  Magistrate 
inflicts  imprisonment  or  fine  exceeding  Rs.  200 
or  both,  a  brief  statement  of  the  reasons  for 
conviction.  The  brief  statement  of  reasons 
must  be  such  as  is  sufficient  to  satisfy  the  High 
Court,  upon  revision  that  there  were  sufficient 
materials  before  the  Magistrate  to  support  the 
conviction.  EMAMAN  v.  EMPEROR,  31  C.  983  = 
8  C.W.N.  839. 

S,  363  (  =  1882,  8,  363 ;  1872,  s.  341  ;  1861, 

s.  249). 

(3293)— S.  363  [  =  Crim.  Pro.  Code,  1882, 
s.  363) — Untrustivorthiness  of  witness,  lohen  to 
be  pronounced  by  the  Judge — It  is  always  un- 
safe to  pronounce  an  opinion  on  the  credibi- 
lity of  a  witness,  until  the  whole  of  the  evidence 
has  been  taken  ;  a  Judge  may  note  the 
demeanour  of  a  witness,  but  except,  where  there 
is  very  clear  proof  afforded  by  his  own  statements 
that  the  witness  is  unworthy  of  credit,  it  ia 
unsafe  to  assume  that  it  is  so  till  the  evidence 
has  been  exhausted.  In  re  PALANI  NaDAN, 
2  Weir  435. 

(3294)— 8.  363— See  PENAL  CODE,  s.  420,  9 
Cr.  L.J.  261  =  1  S.L.R.  20,  Cr. 

(3295)— 8.  863- SeeNos.  1472,    3271,  supra. 

(3296)  — Ss  363,  ill — Demeanour  of  witnesses 
noted  by  Court — Duty  of  appellate  Court. — 
Where  a  Sessions  Judge  of  experience  stated  in 
the  most  emphatic  terms  the  demeanour  of 
the  eye-witnesses  was  evasive,  that  they  inspired 
him  with  no  confidence,  and  that    no    man 
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could  be  convicted  on  their  testimony.  Held, 
that,  before  the  Court  of  Appeal  could  justifiably 
accept  their  evidence,  it  must  be  assured  in  the 
most  positive  and  convincing  manner  that  there 
was  no  ground  for  this  criticism.  The  consider- 
ation that  the  Court  of  Appeal  itself  would  have 
arrived  at  a  difierent  conclusion,  had  it  tried 
the  accused  person  as  a  Court  of  original 
jurisdiction,  is  immaterial.  Where  the  evidence 
is  all  oral  and  its  credibility  is  a  mare  matter 
of  opinion,  the  opinion  of  the  Court,  which 
beard  the  witnesses,  must  be  treated  as  almost 
conclusive.  In  such  a  case,  the  Court  of  Appeal 
should  not  adopt  the  view  adverse  to  the  accused 
and  believe  the  evidence  as  to  his  guilt,  which 
the  lower  Court  has  disbelieved  and  take  upon 
itself  to  set  aside  the  verdict  of  acquittal.  The 
indications  of  mistake  must  be  obvious  or  the 
evidence  too  strong  to  be  ejected,  before  the 
Court  should  interfere.  EMPEROR  v.  BiSHEN 
SINGH,  125  P.L.R.  1914  =  15  Cr.  L.J.  203  =  27 
P.W.R.  1914,  Cr.  =  22  Ind.  Cas.  987.  (7  P.R. 
1904,  Cr.  =  l  Cr.  L.J.  781  =  97  P.L.R.  1904, 
F.) 

S.  364  (  =  1882,  s.  361  ;  1872,  8.  346,  paras 

1  to  4;  1861,  s.  205). 

See  ACCUSED  Person. 

See  Confession. 

See  Examination  of  Accused. 

(3297)— S.  364  (  =  Cri7n.  Pro.  Code,  1882, 
s,  364) — Bight  of  refusal  by  accused  to  disclose 
witnesses  to  be  examined  by  him  in  Sessions 
Court. — An  accused  person  is  entitled,  when 
before  a  committing  Magistrate,  to  reserve  his 
defence  and  to  refuse  to  disclose  the  names  of 
the  witnesses  whom  he  intends  to  call  at,  the 
sessions  trial.  QueEN-EmPKESS  v.  HaragO 
bind  Singh,  14  A.  242  =  A.W  N.  1862,  83. 
[B.,  19  A.  502  =  17  A.W.N.  134.] 

(3298)— S.  364  {  =  Crim.  Pro.  Code,  1882, 
s.  36i)— Statement  of  accused — Language — Be- 
cord. — A  second  class  Magistrate,  before  whom 
a  Bhil  accused  person  makes  a  statement  in  tue 
Marathi  language,  should  record  the  statement 
in  that  language  and  not  in  Eaglish.  QUEEN- 
Empressv.  Surmal,  Rat.  Un.  Cr.  Cas.  633 
=  Cr.  Rg.  4  of  1893. 

(3299)— S.  364  (  =  Crim.  Pro.  Code,  1882, 
s.  364) — Statement — Signature  of  accused,  how 
to  be  made. — The  signature  of  an  accused  person 
to  a  statement  recorded  under  s.  334  should  be 
made  in  the  immediate  presence  and  under  the 
control  of  the  Magistrate  himself.  To  take  the 
signature  of  the  accused  in  an  adjoiuing  room 
before  a  clerk,  and  not  in  the  immediate  pre- 
sence of  the  Magistrate,  is  not  a  proper  compli- 
ance with  the  section.  QUEEN-EMPRESS  v. 
Bhika,  Rat.  Un.  Cr.  C.  687  =  Cr.  Rg.  8  of 
1894. 

(3300)— S.  B6i— Signing  confession.  —  The 
signing  of  a  confessional  statement  by  a  prisoner 
in  the  form  of  mark  is  sufficient  under  s,  364. 
In  re  Majji  Chendramma,  2  Weir  437. 
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(3301)— S.  364  (  =  Cyiw.  Pro.  Code,  1861, 
s,  205)— Examination  of  accused  before  a  Magis- 
trate— Admissibility  in  Court  of  Sessions. — If 
the  examination  of  an  acccused  person  before  a 
Magistrate  is  afterwards  read  in  evidence  at  the 
trial  before  the  Court  of  Sessions,  under  s.  366, 
the  whole  of  it  should  be  read  out.  It  must  be 
pointed  out  to  the  jury  or  assessors  that  the 
statement  is  evidence  against  the  author  only. 

High   Court  Proceedings,    iith  Nov. 
1869,  5  M.H.C.  App.  4. 

(3302)— S.  364  {  =  Crim.  Pro.  Code,  1872, 
s.  346) — Irregularity  in  recording  confessions — 
Effect. — The  omission  to  certify  a  confession  33 
required  by  s.  346,  and  to  record  the  whole  of 
the  questions  put  to  the  prisoner,  although 
irregular,  will  not  be  material,  unless  the  accused 
has  been  prejudiced  thereby.  In  re  Kamala- 
GADU,  2  Weir  436. 

(3303-4) -S.  364  {  =  Crim.  Pro.  Code,  1882. 
s.  364) — Confessional  statetmenis — Procedure  of 
Magistrate. — A  Magistrate,  when  he  is  examin- 
ing a  prisoner  or  asking  him  whether  he  pleads 
guilty  or  not,  should  refrain  from  assuming 
that  he  is  guilty  of  the  crime  with  which  he  is 
charged.  The  proper  mode  is  to  tell  the  prisoner 
that  he  is  charged  with  a  certain  cfience  and 
ask  him  if  he  has  any  explanation  to  give,  and 
whether  he  wishes  to  make  any  statement. 
In  re  MURTHI  NAIKAN,  2  Weir  438. 

(3305) — S.  364 — Examination  of  accused-' 
Improper  question, — In  examining  an  accused 
person  under  s.  364  of  the  Code,  it  is  improper 
to  ast  him  such  a  question,  as,  "If  you  did  not 
commit  the  murder,  who  did  ".  ChedaN  v. 
King-Emperor,  7  O.C.  191. 

(3306) — S.  364 — Bight  to  examine  accused- 
Nature  of  such  examination — Material  cor- 
roboration, meaning  of — Evidence  of  motive, 
whether  sufficient  corroboration- —  All  that  a 
Court  has  the  right  to  do  under  s.  364,  Crim. 
Pro.  Code,  is  to  ask  the  accused  person  to 
explain  the  circumstances  which  appear  in 
evidence  against  him ;  where  questions  were 
put  to  the  accused  person  which  elicited  a  state- 
ment of  a  confessional  nature.  Held,  that  such 
examination,  though  purporting  to  have  been 
made  under  s.  364,  was  wholly  inadmissible. 
Material  corroboration  means  such  corroboration 
as  shews  that  an  accused  had  not  only  some 
reason  to  commit  an  ofience,  but  that  he  did,  as  a 
matter  of  fact,  commit  the  same  :  mere  evidence 
of  motive  cannot  by  itself  be  sufficient  to  cor- 
roborate a  statement  which  requires  corrobora- 
tion in  material  particulars.  TUFANI  SHEIKH 
v.  KINQ-EMPEROR.  15  C.L.J.  323  =  14  Ind. 
Cas.   667  =  13  Cr.  L.J.    283. 

(3307)— S.  364— Confession  recorded  by 
Magistrate — Defective  statement  how  to  be 
cured.— See  EVIDENCE  ACT,  1872,  ss.  25,  26, 
27,  30,   44  P.W.R.  1914,  Cr. 

(3308)— 8.  364— See  MAGISTRATE,  JURIS- 
DICTION OF— GENERAL  JURISDICTION,  24  C. 
499  =  1  e.W.N.  435. 
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(3309)— S.  364 -See  PENAL  CODE,  s.  180, 
1  Weir  113. 

(3310)~S.  364  (2)  —Accused  person  refrising 
to  sign  record — S.  180,  I  PC,  offence  under, — 
An  accused  person,  who  refuses  to  sign  the 
record,  which  tbo  Court  made  of  the  questions 
put  to  and  the  answers  given  by  him,  does  not 
commit  an  oSence  punishable  under  s.  180  of 
the  Penal  Code.  The  procedure  indicated  by 
8.  364  (2)  of  the  Crim.  Pro,  Code,  involves  the 
Magistriite  offering  the  record  for  the  accused's 
signature,  but  it  does  uot  empower  the  Magis- 
trate to  require  his  signanure.  It  is  only  when 
a  person  refuses  to  sign  a  statement  which  a 
public  servant  is  legally  empowered  to  require 
him  to  sign,  that  he  renders  himself  liable  to 
punishment.  EMPEROR  v.  Ba  Tin,  i  Cr.  L  J. 
203  =  3  L.B.R.  199. 

(3311)-8.  364— See  Nos.  1466,  1468.  1470, 
1473  to  1481,  2460,  2647,  2S4i,  3034,  3124, 
3224,  3271,  supra  and  No.  .^74^,  infra. 

(3312)— 8?.  364,  424  — See  JUDGMENT,  11  C. 
449. 

S.  366  (  =  1872,  SB.  211,  para  3,  462). 

See  Judgment. 

(3313) -S.  366— See  Nos.  1831,  2123,  2478, 
2479,  2574,  2620,  2967,  supra. 

(3314)— Ss.  366,  367  {  =  Crim.  Pro.  Code, 
1882,  ss.  366,  367)  — Necessity  for  written  judg- 
ment bejore  pronouncing  decision. — Inasmuch  as 
the  sentence  in  the  case  of  a  coLviotion,  aad  the 
direction  to  sec  aside  the  accused  at  liberty  in 
the  case  of  an  acquittal,  can  only  follow  on  the 
decision  and  cannot  precede  it,  and  inasmuch 
as  the  decision  must  be  contained  in  a  written 
judgment,  the  sentence  is  illegal  when  there 
is  no  written  judgment  when  it  is  passed. 
Queen-Empress  v.  Hargobind  Singh,  14 
A.  242  =  A.W.N.  1892,  83.  [F.,  27  M.  237  =  2 
Weir  440;  B.,  23  O.  502,  1  Bom.  Cr.  C.  55  = 
13  Bom,  L.R.  635=12  Cr,  L  J.  457  =  11  Ind. 
Cas.  993.] 

(3315)— Ss.  366,  367,  36S— Delivery  of 
sentence  bfjore  judgment — Irregularity  Failure 
of  justice — Interference, — To  deliver  sentence 
before  writing  reasons  for  the  deoision  is  a 
procedure  neicher  comemplated  nor  permitted 
by  ss.  366  and  .367,  Crim.  Pro.  Code,  and 
amounts  to  an  irregularity  ;  but  where  the 
irregularity  has  not  occasioned  a  failure  of 
justice,  it  cannot  be  treated  as  a  ground 
for  interference.  CROWN  v,  MORIO  Khan 
DHANGlu  Khan,  5  S.L  R.  131  =  12  Ind.  Cas. 
986  =  12  Cr.  L  J.  610. 

(3316)-Ss  366,  367,370— S^e  PENAL  CODE, 
ss,  186,  353,  13  Horn.  L.R.  635  =  11  Ind.  Cas. 
993=12  Cr.  L.  J.  457. 

(3317)— Ss.  366,  537 -Loss  of  mate  rial  records 
— Loss  of  judgment — Conviction  and  sentence — 
Validity  of — Inherent  power  of  Courts  to  replace 
lost  records, — A  conviction  and  sentence  cannot 
be  quashed  and  a  new  trial  ordered  because 
some  of  the  material  records  of  the   trial  have 
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been  lost.  8.  366,  Crim.  Pro.  Code,  only 
imposes  the  condition  that  the  judgment  should 
be  pronounced  in  open  Court  and  imposes  a  lew 
other  conditions,  but  such  conditions  do  not 
include  the  condition  that  the  record  should  not 
have  been  lost,  or  that,  if  only  a  portion  of  the 
judgment  (that  relating  to  the  conviction  and 
sentence  alone)  is  pronounced,  the  conviction  is 
illegal  (2  Weir  711,  1  Bom.  L,K.  Il7,  1  Bom. 
L.R.  160,  R.)  In  cases  where  the  judgment 
has  been  lost,  the  appropriate  course  lor  a  Judge 
is  to  re-write  the  judgment  from  memory  and 
from  the  materials  on  record  and  place  it  on 
record.  S.  537  cures  all  omissionsin  pioceedings, 
and  the  omission  to  pronounce  the  judgment 
before  convicting  and  sentencing  is  also  cured 
under  the  new  Code,  though  it  might  be 
different  if  no  judgment  had  been  written.  (£ 
C.L.J.  521,  11  C  L.J.  243,  B.)  A  Court  has 
inherent  power,  in  the  case  of  loss  or  destruction 
of  a  judicial  record  to  restore  such  record. 
Kam.^kshamma  V  Emperor,  14  M  L  T.  317 
=  23  M.L.J.  445  =  1913  M.W.N.  862  =  21  Ind. 
Cas   467  =  14  Cr.  L  J.  595. 

S.  367  (  =  1882,  a.  367  ;  1872,  ss.   2S5,  last 

para,  287,   para  2,    461,   463  464 ;   1861, 
86.  380  and  381 ;  cf.  ss.  429.  430). 

See  Judgment. 

(3318)— S.  H67  {  =  Crim.  Pro.  Code,  1861. 
s.  129) — Petitions,  applicability  of  section  to. — 
S.  429  of  the  Crim.  Pro.  Code  does  not  apply  to 
orders  on  all  petitions,  but  only  to  fiual  orders 
made  in  the  trial  and  investigation  of  offences. 
Reg  v.  Pandurang,  Rat.  Un.  Cr.  C  61. 

(3319) — S.  367 — .Accused  convicted,  but  no 
judgment  written — Death  of  Magistrate — Pro- 
cedure — The  accused  were  convicted  by  a 
second  class  Magistrate,  who  died  suddenly 
after  he  had  sentenced  them,  but  before  he  had 
written  his  judgment  in  the  case.  The  District 
Magistrate,  thereupon,  referred  the  case  to  the 
High  Court  with  a  view  to  get  the  conviction 
quashed  and  to  have  a  re-trial  ordered  The 
High  Court  declined  to  interfere  in  the  matter, 
holding  thai  it,  was  for  the  accused  either  to 
have  moved  the  High  Court  or  to  have  exercised 
their  rigdl  of  appeal.  QUEEN-EmPRESS  v. 
Chendu  Kalya.  1  Bom.  L.R.  117.  [R.,  14 
Cr:  L.J.  595  =  21  Ind.  Cas.  467  =  25  M.L.J.  44-5 
=  14MLT.    317  =  J913  M.W.N.  862  ] 

(3320)— S.  367— Death  of  Magistrate  alter 
passing  sentence  tut  before  completing  judgment 
—  Reference  to  High  Court — Rettial, — The 
accused  was  convicted  of  theft  under  s.  379, 
LP C,  by  a  second  class  Magistrate,  who  died 
suddenly  after  he  had  sentenced  the  accused 
but  before  he  had  completed  his  judgment  in 
the  case.  Tne  District  Magistrate,  thereupon, 
made  a  reference  to  the  High  Court  with  a 
view  to  get  the  conviction  quashed  and  to  have 
a  re-trial  oidertd.  The  High  Court,  after 
considering  the  reasons  given  by  the  District 
Magistrate  and  aL^o  the  petition  of  the  accused, 
reversed  the  conviction  recorded  against  and 
the  sentence  passed  upon  him,  and  ordered  him 
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to  be  re-tried  by  a  competent  Court.  QUEEN- 
EMPRESS  v.  KAMTHIA  GIRDHARIA.  1  Bora. 
L.R.  160  [R.,  1  Bom.  Cr.C.  55  =  13  Bom.  L-R. 
635  =  12  Or.  L  J.  457=  11  Ind.  Gas.  993,  14  Or. 
L.J.  595  =  21  Ind.  Gas.  467  =  25  M-L  J.  445  = 
14  M.L.T.  317=:  1913  M.W.N-  862.] 

(3321)— S.  367  (  =  Crim.  Pro.  Code,  1361, 
s.  429) — Filing  of  Urdu  translation,  of  sentences 
and  final  orders  by  Magistrates  in  TirJioot. — 
Notwithstanding  the  face  that  the  evidence  is 
recorded  in  the  English  Imgaage  alone,  it  is 
still  necessary  that  an  Urdu  translation  of  all 
sentences  and  final  orders  passed  by  Magistrates 
(in  Tirhoot)  should  b  '  filed  as  enjoined  by  s.  429. 

1  W.R.  Gr.  Letters,  S. 

(3322) — S  367 — Jttigment  icritttn  by  prede- 
cessor, but  dated,  signed  and  pronounced  by  suc- 
cessor— No  irregularity . — Under  s.  367  of  Orim. 
Pro,  Code,  u  is  not  necessary  that  the  presiding 
officer  of  the  Court,  who  wrote  the  judgment, 
should  be  the  same  person  as  the  preGiding 
officer,  who  is  required  to  da^^^e,  sign  and  pro- 
nounce it,  in  open  Court.  In  re  S.^NKARA 
PitiLAlaZias  Sankara  Narayana  Pillai,  18 
M.L  J.  197  =  7  Cr.L  J.  459. 

(3323)  S.  367  (  =  Criw.  Pro.  Code,  1872, 
s.  464) —Omission  to  record  a  judgmeyit  or  final 
order — Effect — Appeal. — An  omission  to  record 
a  judgment  or  final  order  in  all  the  matters 
require'^  by  the  Code  of  Criraioal  Procedure, 
Ch.  XXXIV  (XXVI  of  the  Code  of  1898),  is 
an  irresulnrity.  If  the  oiroumsrances  of  the 
oase  render  such  irregularity  unavoidable,  and 
if  the  irregularity  is  not  one  which  can  seriously 
prejudice  the  accu.«ed,  the  last  clau«e  of  s.  464 
cures  it.  The  right  of  appeal,  wherever  it  exists, 
is  not  taken  away  by  the  absence  of  a  complete 
judgment.  HIGH  COURT  PROCEEDINGS.  28th 
Aug.  1879.  No.  1351.  2  Weir  438.  [R.,  7  Cr.L 
J.  459  =  18  M  L.J.  197.] 

(3324) — S.  367 — Omission  to  state  in  judgment 
under  which  of  two  sections  an  offence  feLl--Effect. 
— An  omission  to  state  in  a  judgment  in  express 
terms,  under  which  of  two  sections  the  offence 
fell,  would  amount,  at  the  most,  to  an  irregular- 
ity and  would  not  vitiate  the  juddiraent,  BAYA 
TAKIRUGADU    v.     chatakonda    Sivayya, 

2  WeiF440  =  2  Weir  670. 

(3325; — S.  367  —  Recording  proceedings  in 
pencil — Initialling  evidence  of  ivitnesses — Writ- 
ing of  judgment. — Beld,  that  pencil  writing, 
though  not  prooluded  in  so  many  words  by 
the  law,  is  precluded  by  common-sense  and 
common  usage  ;  that  initialling  the  evidence  of 
witnesses  is  not  signing,  and  that  s  367,  (3rim. 
Pro.  Code,  clearly  prescribes  in  whose  handwrit- 
ing the  judgment  must  be  Queen-Empress 
V.  Nanhu.  S.  C.  1S2,  Oudh. 

(3326j— S.  367  (  =  Crim.  Pro.  Code,  1882. 
s.  367J — Capital  punishment,  reasons  for  not 
passing,  upon  a  convictio7i  binder  s.  302,  I.P.C. 
—  The  fact  that  the  assessors  diSered  from  a 
Sessioa-i  Judge  as  to  the  guilt  of  the  aoused 
convicted  by  him  of  naurder,  is  not  a  sound 
reason  for  his  abstaining  from  passing  a  sen- 
tence of  death.     Some    of  the    reasons    which 
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appeared  to  the  Court  sufficient  for  not  passing 
a  capital  sentence  on  a  conviction  under  s.  302, 
Penal  Code,  pointed  out.  The  extreme  penalty 
of  the  law  should  be  resarved  for  cases  of 
deliberate  murder,  for  cases  where  murder  is 
committed  to  facilitate  the  commission  of  some 
other  oii-nce,  or  to  avoid  arrest  for  an  ofience, 
and  for  other  heinous  cases  of  murder.  MaUNG 
U  V.  Queen-Empress,  L.B.R.  1893—1900, 
112. 

(3327)  — S.  367 -Charge  to  jury— Record  of 
head  of  chatge.  —  In  a  trial  by  a  jury,  before  a 
Sessions  Judtje,  the  record  made  by  the  Judge  of 
the  heads  of  his  charge  to  the  jury  under  the 
proviso  to  s.  367,  Crim.  Pro.  Code,  should 
include  such  a  statement  as  will  enable  an 
appellate  Court  to  decide  whether  the  evidence 
has  been  properly  laid  before  the  jury  or 
whether  there  has  been  any  misdirection  in  the 
charge.  EMPEROR  v.  BaIJ  NATH,  A.W.N. 
1903,  232. 

(3328)— S.  B61— Judgment— What  to  contain. 
— Where  a  judgment  of  a  Deputy  Migistrate 
in  appeal  contained  a  long  recital  of  the  facts 
preceding  the  alleged  ofience,  but  no  discue- 
sion  of  the  evidence  or  anything  to  indicate 
that  the  Magistrate  considered  such  essential 
points  as  the  ownership  of  the  grain  or  the  good 
faith  of  the  accused  or  the  evidence  implicating 
the  individual  accused  persons,  held  that  it  was 
not  in  accordance  with  law.  In  re  BALUSU 
LakshM-\yya,  1912  m.  W.N.  881  =  12  M.L.T. 
335  =  13  Cr.  L.  J.  712  =  16  Ind.  Gas.  520. 

(3329) — S.  367  —  Points  for  determination — 
Reason  for  the  decision. — Where  the  judgment 
of  an  appellate  Court  does  not  comply  with  the 
provifiions  of  s.  367,  Crim.  Pro.  Code,  and  omits 
to  state  tlie  points  for  determination  and  the 
reasons  for  decision,  the  case  should  be  returned 
for  re-tnal.  SURYA  v.  LACHMI  NARAIN.  13  Gr. 
L  J.  48  =  13  Ind.  Gas.  288. 

(3330) — S.  367 — Judgment  inoperative  until 
pronounced. — A  Beuch  of  Honorary  Magistrates 
tried  a  case  and  a  judgment  was  written  by  them 
convicting  and  sentencing  the  accused.  Before 
pronouncing  it,  however,  they  changed  their 
minds  and  sent  the  case  up  to  the  Pergana  officer 
under  s.  349,  Crim.  Pro.  Code.  Reld  that  a 
judgment,  though  written  and  signed,  was  in- 
operative until  it  was  pronounced  and  must  be 
merely  taken  as  an  expression  of  opinion. 
Ramdhun  Rat  v.  King-Emperor,  U  A.L.J. 
745  =  21  Ind.  Gas.  i62  =  l4  Gr.L  J.  862 

(3331)— 8.  'iol  —  See  MURDER,  1  L.B.R.  216. 

(3332)— S.  367— See  PENAL  CODE,  s.  441, 
5  P.R.  1886,  Cr. 

(3333)— S.  367  (b)— Sentence  of  death— Res- 
pmisibiUy  of  Judge  m  respect  of  practice. — 
Where  a  Judge  is  in  doubt  whether  a  sentence 
of  death  or  a  sentence  other  than  death  should 
be  passed  in  a  capital  case,  the  doubt,  like  all 
the  other  doubts,  should  result  in  favour  of  the 
accused.  It  is  quite  erroneous  and  illegal  that, 
feeling  reasonable  doubt  as  to  whether  death 
alone  can  be  the  proper  penalty,  the  Judge 
should  yet  pass  a  sentence  of  death  leaving  the 
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responsibility  to  the  High  Court  of  commuting 
it  if  necessary.  There  is  no  authority  in  law 
for  holding  that  a  Sessions  Judge  has  any 
right  to  devolve  his  responsibility,  in  respect  of 
sentence  m  a  capital  case  on  a  higher  tribunal. 

Shwe  cho  v.  King-Emperor,  3  L.B.R.  ill 
=  3  Cr.L.J.  25. 

(333t)  -S.  367— See  Nos.  249,  250,  723,  818, 
1430,  1468,  1831,  2095.  2402,  2620,  2621,  2740, 
2895,  3164,  3224,  3314,  3315,  3316,  swpra  and 
Nus.  3581.  3601,  3807,  3695,  3696,  3723,  3724. 
4795,  infra. 

(3335)— Ss.  367,  369  (  =  C»iTO.  Pro  Code,  1872, 
s.  464,  para  IJ — Alteration  of  illegal  sentence. — 
A  Sessions  Judge  cauuot  alter  or  set  aside  a 
conviction  and  sentence  once  made  and  signed 
by  him.  The  sentence  may  be  altered  on  refer- 
ence to  the  High  Court.  QUEEN  v.  PORAN 
Mal,  23  W.R.  Gr.  49. 

(3336)  -  Ss.  367,  369  —  See  SENTENCE- 
GENERAL,  Rat.  Un.  Cr.  C.  804  =  Gr.  Rg.  62  of 
1895. 

(3337)— Ss.  367,369,  421,  422.  423-i)ismis- 
sal  of  appeal  for  default— Jurisdiction  of  Court 
to  restore — Procedure  with  regard  to  appeals. — A 
District  Magistrate  who  has  ordered  tbe  dis- 
missal of  a  criminal  appeal,  merely  by  reason 
of  the  non-appearance  of  the  appellant,  is  com- 
petent to  set  aside  such  order,  and  thereafter  to 
hear  and  decide  I b(j  appeal  according  to  law, 
and  s.  369  is  no  bar.  The  Code  does  not  per- 
mit the  dismissal  of  an  appeal,  upon  the 
ground  that  the  appellant  do:S  not  appear  to 
support  it.  If  a  criminal  appeal  is  not  dis- 
misted  summarily  under  a.  421  of  the  Crim. 
Pro.  Code,  its  d.sposai  is  governed  by  s.  423, 
and  though  the  Cnurt  may  select  which  of  the 
courses  therein  provided  it  will  follow,  it  must 
necessarily  follow  one  or  more  of  them.  The 
non-appearance  ot  both  parties  does  not  relieve 
the  Court  of  the  imperative  duties  of  sending 
for  the  Liicord,  perusing  it  and  giving  jadgonent 
in  compliance  with  ss.  367  and  423,  Grim.  Pro. 
Co:le.  Ss.  422  and  423,  Crim. Pro.  Code,  make 
it  impeiative  in  a  criminal  appellate  Court 
to  hear  the  appeal  at  the  time  and  place 
named  in  the  notices  of  appeal  issued  by  it, 
and  a  hearing  of  which  no  notice  has  been 
.given  is  ill-'^gal.  RaTAN  CHAND  v.  EMPEROR, 
a  N.L.R.  76  =  9  Cr.  L  J.  553  =  2  Ind.  Cas.  247. 

(3338j— Ss.  367,  369,  537  i  =  Crim.  Pro.  Code, 
1872,  s.  464)— Scope  of.— The  judgment  con- 
templated in  3.  464,  Crim,  Pro.  Code,  1872,  is 
the  final  judgment  or  order,  embracing  the  sea- 
tence  as  well  as  the  finding.  HIGH  COURT 
Proceedings,  16th  July  i878,  No.  1024,  2 
Welp  425. 

(3339)— Ss.  367,  369,  537  (  =  Crim.  Pro.  Code, 
1872,  s.  464) — Magistrate  signing  judgvierU 
when  accused  is  a:  large.  -A  Magistrate  cannot 
pronounce  and  sij^n  a  judgment,  as  under 
88.  367  and  537  of  the  Code,  when  the  accused 
is  at  large.  Any  paper,  therefore,  purporting  to 
be  a  judgment  not  so  sigr.ad  and  pronounced  is 
invalid  and  without  efieot  as  a  judgment. 
POLICE  v.  Lalsing,  Colra  Dig.  Cr,  7  of  1873, 
126 
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(3340)— Ss.  367,  374  {  =  Crim.  Pro.  Code, 
1861,  s.  fi80)—Ch(mical  Examiner's  report— 
Admissibility  in  evidence.— The  Chemical  Exa- 
miner's report  can  be  read  and  acted  upon  as 
evidence  by  Magistrates  as  well  as  Sessions 
Judges.  HIGH  court  PROCEEDINGS,  23RD 
DEC.  1870,  6  M  H.C.  App.  11. 

(3341)— Ss.  367  aJid  421— Summary  rfismis- 
sal  of  appeal— Duly  of  appellate  Court  to  write 
out  mdgment.—UhBte  is  nothing  in  the  Code 
of  Criminal  Procedure  which  requires  a  Court, 
when  dismissing  an  appeal  summarily  under 
s.  427,  to  write  a  judgmeot  in  conformity 
with  the  provisions  of  s  367.  There  is  nothing 
in  Rule  No  7  of  the  Rules  printed  at  pages  167 
to  175,  Criminal  Rules  of  Practice,  18y6,  in 
conflict  with  the  ab^ve  principle.  The  meaning 
of  that  rule  is  that,  m  all  cases  other  than 
those  dealt  with  under  s-  421.  the  reason  for 
the  decision  should  be  given.  KING-EmpEROR 
V.  Krishnayya,  25  M.  534  =  2  Weir  473.  [F., 
U.B.R.  1906.  2nd  Qr.,  Crim.  Pro.  Code,  49  =  4 
Cr.  L.J.  284.] 

(3342)— Ss.  367  and  121— Appeal— Summary 
dismissal— Judgment.— A  Court  is  not  bound, 
when  dismissing  an  appeal  summarily  under 
s.  421,  Crim.  Pro.  Code,  to  write  a  judgment  as 
defined  in  s.  367  of  tbe  Code.  It  is,  however, 
advisable  that  it  should  give  reasons  for  reject- 
ing the  appeal,  in  view  of  the  possibility  of 
its  order  being  challenged  by  an  application  for 
revision.  KUNDaN  v.  EMPEROR,  12  A.L.J. 
850  =  36  A.  496  =  15  Cr,  L  J.  512-24  Ind.  Cas. 
600.  (20  B.  540,  F.;  21  C.  92,  8  A.  514,  17  A. 
241,  19  A.  506.  B.) 

(3343)— Ss.  367,  421,  439  (I  to  4)— See  REVI- 
SION—DELAY, 8  A.  5 14  =  A.W.N.  1886,  177. 

(3344)— Ss.  367  and  i2i— Appeal- Judgment, 
contents  of— Charges  of  theft  and  unlaivful  as- 
semhly-Ss.  373  and  143,  Penal  Code— Points 
for  determination,— The  judgment  of  any  ap- 
pellate Court  other  than  a  High  Court  must, 
under  s.  357  read  with  s.  424,  Crim.  Pro.  Code 
contain,  among  ether  things,  the  point  or  points 
for  determination,  the  decision  thereon  and  the 
reasons  for  the  decision.  In  case  of  a  charge 
under  k.  379.  Penal  Code,  one  of  the  points  for 
determination  is,  whether  there  was  a  dis- 
honest intention  on  the  part  of  the  person 
taking  away  the  property,  especially  when  the 
taking  away  of  the  property  is  admitted  and  the 
accused  sets  up  a  bona  fide  claim  of  right 
thereto.  And  in  case  of  a  charge  under  s.  143, 
1  P.O.,  one  of  the  points  for  determination  is, 
where  there  was  an  unlawful  assembly,  and 
the  judgment  should  therefore  contain  a  state- 
ment as  to  the  presence  of  the  conditions  which 
constitute  the  unlawful  assembly  in  the  parti- 
cular case.  Ram  LAL  SiNGH  v.  Kari  CHARAN 
Ahir,  37  0.194  =  11  C.L.J.  410  =  11  Cr.L.J. 
318=  5  Ind.  Caa.  999.  [E.,  13  Cr.  L.J.  471  = 
15  Ind.  Cas.31l  =  U.B.R.  1911,  Ist  Qr.,  105.] 

(3345)—  Ss.  367,  424  —  See  APPEAL- 
GENERAL,  Rat.  Un.  Cr,  C  772  =  Cr.  Rg.  36 
of  1895. 
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Crim.  Pro.  Code  (Act  V  of  i896)— continued. 
(3346)— Ss.  367  and    424— See   APPELLATE 

Court,  i8  p.  r.  1897,  Cr. 

(3347)— Ss.  367.  424,  110.  118— Appellate 
Court — Duty  to  consider  defence  evidence — Bad 
livelihood  case.  See  EVIDENCE— GENERAL, 
40  0.  376,  14  Or,  L.J.  4i9  =  i^Q  Ind.  Gas.  403. 

(3348)— Ss.  367  and  o51— Judgment,  layi- 
guage  and  script  of  a — Irregulatity  if  cured — 
Going  into  tacts  in  revision  to  determine  ij  re- 
trial necessary. — Unfler  s.  367  ol  the  Code,  the 
judgment  of  a  Criminal  Court  should  be 
written  in  the  language  oi  the  Court  or  in  Eng- 
lish. Where  an  Honorary  Magistrate  had 
written  his  judgment  in  Urdu  the  script  used 
being  Persian.  Held,  this  was  irregular,  and 
that  the  juagment  should  have  been  written 
in  Hindi  which  was  the  language  of  the  Court 
or  in  Englii-h,  atid  the  script  should  have  been 
in  the  former  case,  as  directed  by  the  local 
Government,  in  Kaiti,  and  Roman  in  the  lat- 
ter. Held,  also,  that  such  an  irregularity  was 
cured  by  s.  537  of  the  Code.  Although,  ordi- 
narily, the  High  Court  does  i.ot  go  into  evidence 
when  exercising  its  power  of  revision  under 
s.  439  of  the  Code,  yet  it  will  do  so  in  a  parti- 
cular case,  when  necessary,  for  instance,  lo  as- 
certain whether  a  re- hearing  should  be  directed. 

Dhanukdhari  Singh  v.  hari  Har  Singh, 
4  C.L.J.  232^4  Cr.  L.J.  162. 

(3349)— Ss.  367,  537— See  JUDGMENT,  Rat. 
Un.  Cr.  C.  l37  =  Cr.  Rg    29-8-1878,  20  C.  i53. 

(3350)-r33.  367,  537,  369,  372— See  JUDG- 
MENT, 6  P.  R.  1876,  Cr. 

S.  368.  para  1   (  =  1882,  para   1;    1872, 

B.  32;  ;  1861,  8S.  50,  51,  Sb) ;   and  para  2 
(  =  1882,  8.  368,  para  2  ;  1872,  s.  3l9j. 

(3351)— S.    368  (p.    1)— See  MAGISTRATE, 

Jurisdiction  of— General  Jurisdiction, 

3  M.H.C.  App.  29. 

(3352)— S.  366— See  No.  3315,  swpra. 

S.  369  (  =  1882,  8.  369  ;  1872,  8.464,  para  1). 

See  Judgment. 

(3353)— S.  369  — See  REFERENCE  TO  HIGH 
COURT,  22  B    949. 

(3354)— S.  369— See  REVIEW,  Rat.  Un.  Cr. 
C.  79i  =  Cr.  Rg.  49  of  1895,  7  A.  672,  14  C. 
42. 

(3355)— S.  369— See  Nos.  205,  1191,  1832, 
2505,  2506,  2621,  is966,  3335  to  3339,  3.350, 
supra. 

(3356)— Ss.  369,  IbZ— Review  —  High  Court 
— Misappreliension  of  fad— Judgment  delivtred 
and  not  signed — Power  cf  review — Part-heard 
case — Absence  of  wit7iesses — Discharge  under 
s,  253 — Omission  to  consider  evidence  on  record 
— Proper  oider. — Where  a  Bench  of  the  High 
Court  had  once  delivered  a  judgment  and  where, 
before  the  same  was  signed,  it  appeared  that 
they  were  under  a  misapprehension  on  the  facts 
of  the  case.  Held,  that  the  terms  of  s.  369, 
Crim.  Pro.  Code  were  general,  and  it  was  com- 
petent for  the  Bench  to  review  their  judgment. 
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(14  C.  4-2,  21  A.  177,  i?.;  10  B.  176,  Diss.) 
Where  a  Deputy  Magistrate  withdrew  to  his 
own  file  a  case  which  he  had  originally  sent  to 
a  Bench  of  Honorary  Magistrates  for  disposal, 
and  they  had  already  recorded  some  evidence, 
and  wbere,  on  the  day  the  case  was  posted 
before  the  Deputy  Magistrate,  no  evidence  was 
produced  and  the  Magistrate  discharged  the 
accused  under  s.  253,  Crim.  Pro.  Code.  Held, 
that  the  order  of  discharge  was  illegal  and  that 
he  should  have  disposed  of  the  case  on  the  evi- 
dence already  on  record.  (29  C.  726,  R.) 
AMODINI  DASEE  v.DARSAN  GHOSE,  38  C.  828 
=  13  lad.  Cas.  776  =  13  Cr.  L.J.  120. 

(3357)— Ss.  369  and  437— Order  for  further 
enquiry — Power  cf  District  Magistrate. —  The 
terms  of  a.  369  of  the  Code  must  be  read  as 
controlled  by  s.  437.  The  section  does  not  limit 
the  power  of  a  District  Magistrate  to  make 
further  inquiry  into  a  case  in  which  an  order 
of  dismissal  or  discharge  may  have  been  passed 
by  a  subordinate  Magistrate,  There  is  no  bar 
to  a  District  Magistrate  making  further  enquiry 
himself  into  a  case  in  which  such  order 
may  have  been  passed  by  himself.  BIDHU 
Chandalini  v.  Mati  Sheikh  MondaL,  28 
C.  102.  IR..  12  Cr.  L.  J.  364=  11  Ind.  Cas.  132 
=  10  P.R.  1911,  Cr..  17  il.L.J.  153  =  2  M.L.T. 
24  =  5  Cr.  L.J.  132.] 

(3358)— Ss.  369,  A37— First  order  refusing 
interference  —  Subsequent  order  fur  further 
inquiry — Reviezv — Notice  lo  an  accused  person 
to  short)  cause  why  further  inquiry  should  not  be 
ordered — Recording  reasons  for  such  an  order — 
Practice. —  Where  a  District  Magistrate  has 
already  dealt  with  a  case  in  revision  and  decided 
that  thare  was  no  cause  for  interfering  with  the 
order  of  discharge  of  the  accused,  he  cannot 
subsequently  order  further  inquiry  under s.  437 
of  Crim,  Pro.  Code.  Suoh  an  order  is  an  order 
reviewing  the  earlier  one  and  is  prohibited  by 
a.  369  of  the  Code.  (U.B.R.  1903—1904, 
Crim.  Pro.  Code.  p.  35,  2  Cr.  L.J,  465,  R.) 
Though  s.  437  makes  no  mention  of  any  notice 
to  an  accused  person  or  recording  of  any 
reisons,  the  ordinary  practice  is  that,  an  order 
should  not  be  passed  to  the  prejudice  of  an 
accused  person  without  giving  him  an  opportu- 
nity of  being  heard,  and  it  is  necessary  that 
sufficient  reasons  should  be  recorded  to  show 
that  the  order  is  a  proper  one.  Nga  THAN  v. 
Emperor,  13  Cr.  L.J.  301  =  14  Ind.  Cas.  765 
=  5  Bur.  L.T.  37, 

(3359)  — Ss.  369,  439  (  =  Crim.  Pro.  Code, 
1882,  ss.  369,  ^39)— Review  of  judgment— High 
Court  Division  Bench. — A  Division  Bench  of 
the  High  Court  could  not  review  an  order  which 
they  have  already  made,  as  a  Court  of  revision, 
under  s.  439,  Crim.  Pro.  Code.  QUEEN- 
EMPRESS  v.  C.P.  Pox,  10  B.  176.  [Diss.. 
38  C.  328=13  Cr.  L  J  120=13  Ind  Cas.  776  ; 
F.,  23  B,  50.  14  C.  42,  9  Cr.  L.J.  306=1  P.R. 
1909,  Cr.;  R.,  25  B,  675  =  3  Bom.  L.R.  271,  4 
Bom,  L.R.  55,  4  Bur.  L.T.  211  =  12  Cc  L.J. 
473=12  Ind.  Cas.  81,  13  Cr.  L.J.  710  =  16  Ind. 
Cas.  518  =  23    M.L.J.    371  =  12  M.L.T.   350  = 
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1912  M.W.N.  982,  1  Ind.  Cas.  506.  Rat.  Un. 
Cr.  C.  791,  U.B.R.  1905,  Cr.  P.O.,  p.  35  ;  D.,  27 
A.  92=1  A.L.J.  495,  IOC. L.J.  80=10  Cr.  L.J. 
287  =  3  Ind.  Cas.  393.  Rat.  Un.  Cr.  C.  659.] 

(8360)  — Ss.  369  and  i39— Review  of  order.— 
When  the  High  Court  has  passed  an  order  in 
revision  under  s.  439,  it  has  no  power  to  review 
its  own  order.  AH  LOK  v.  KiNG-EMPEROR, 
U.B.R,  1903,  Crira.  Pro.  Code.  35  =  2  Cr.  L.J. 
463.  [fl.,  13  Cr.  L.J.  301  =  14  Ind.  Cas.  765 
=  5  Bur.  L.T.  37.] 

(3361)— Ss.  369,  439  (1  to  4)— See  Review, 
Rat.  Un.  Cr.  C  458  =  Cr.  Rg.  13  of  1889. 

(3362)— Ss.  369,  480,  i8l— Judgment— hiler- 
polation  by  Magistrate — Conltmpt  of  Court — 
Procedure — Penal  Code,  s.  2^2.8— Interruptioyt  or 
insult — Intention. — No  Magistrate  can  add  to 
or  alter  the  proceedings  or  judgment  in  any 
case  after  they  are  signed  and  published.  It  is 
especially  irregular  when  made  in  the  absence 
of  the  accused  and  without  notice  to  him.  The 
directions  contained  in  s.  481  of  the  Code  are 
mandatory  and  the  omission  to  record  the 
particulars  mentioned  in  that  section  in  any 
proceedings  taken  under  s.  480,  is  fatal  to  such 
proceedings.  The  principal  ingredient  of  an 
offence,  under  s.  228,  I. P.O.,  is  intentional  in- 
sult or  interruption.  In  re  SURENDRA  NaTH 
BANER.JEE,  10  C.W.N.  1062  =  4  Cr.  L.J.  210  = 
4  C.L.J.  415.    (L.R.  2  P.O.  106,  Rel.  on.) 

(3363)— S?.  369,  537  — See  JUDGMENT,  A.W. 
N.  1898,  11. 

S.  370  (  =  1882,  s.  370). 

See  Judgment. 

(3364)  —  S.  370  —  Recording  of  reasons  for 
convictio7i,  necessity  for  —  Piesidency  Magis- 
trates,— Although  s.  370  allows  a  Presidency 
Magistrate  to  record  merely  the  reasons  for  a 
conviction,  instead  of  recording  a  judgment 
this  must  be  done  m  such  a  manner  that  the 
High  Court,  in  revision,  may  be  in  a  position 
to  judge  whether  there  were  sufficient  materials 
before  him  to  support  the  conviction.  Where 
a  Presidency  Magistrate  convicted  a  person 
under  ss.  67  and  74  of  Bengal  Act  VII  of  1878, 
and  there  was  not  in  ihe  record  any  summary 
of  the  evidence,  nor  such  a  statement  of  the 
facts  as  would  enable  the  High  Court  to  say 
whether  the  materials  were  sufficient  to  support 
the  conviction,  nor  anything  to  show  that  the 
accused  had  been  previously  convicted,  held, 
that  the  conviction  should  be  set  aside.  TOOL- 
SEY  KAHARIN  v.   EMPEROR,  8  C.W.N.  587. 

(3365)-S.  370— See  ACT  XIII  OF  1859,  s.  2, 
cl.  1  and  s.  3,  27  0.  131  =  4  C.W.N.  201. 

(3366)— S.  370— See  PRESIDENCY  MAGIS- 
TRATE, 27  C.  461  =  4  C.W.N.  467. 

(3367)— S.  370— See  Nos.  3292,  3316,  supra. 
S.  371  (  =  1882,  8.371). 

(3368) -8.  371— See  COURT  PEES,  Rit.  Un 
Cr.  C.  364  =  Cr.  Rg.  9  of  1888. 
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S.   372  (=  1882,   8.    372,  1872,     a.  464  ; 

para  3). 

(3369)— S.  372— See  No.  3350,    supra. 

S.   374    (  =  1882.    8.    374;  1872,    B.    287, 

para  1  ;  1861,  s.  380). 

(3370)-- S.  374  {  =  Crim.  Pro.  Code,  1882, 
s.  374)  —  Confirmation  of  sentence  of  death — 
Special  verdict — Duty  of  Judge. — In  cafes  sect 
up  to  the  High  Court  for  confirmation  of 
sentence  of  death  under  s.  374,  Crim.  Pro. 
Code,  it  is  the  practice  of  that  Court  to  be 
satisfied,  on  the  facts  as  well  as  the  law  of  the 
I  cape,  that  the  conviction  is  right,  before  it 
1  proceeds  to  confirm  the  sentence.  S.  342,  Crim. 
I  Pro.  Code,  imposes  on  the  trying  Court  the 
1  imperative  duty  of  questioning  an  accused 
person  for  the  purpose  of  enabling  him  to 
explain  any  circumstances  appearing  in  the 
evidence  against  him.  Where,  instead  of  the 
ordinary  verdict  in  the  form  of  "  guilty  "  or 
"not  guilty,"  a  special  verdict  stating  facts 
found  by  them  is  returned  by  the  jury,  and 
this  special  verdict  is  ambiguous  or  defective 
in  reg-ird  to  matters  forming  part  of  the  offence, 
e.g.,  intention,  knowledge,  common  design  or 
abetment,  it  is  the  duty  of  the  Judge  to 
ascertain  its  meaning  by  questioning  the  jury 
under  s.  303,  Crim.  Pro.  Code.  In  dealing  with 
a  special  verdict,  the  Judge  is  confined  to  the 
facts  positively  stated  in  the  verdict,  and  can- 
not himself  supply  by  intendment  or  implica- 
tion any  defect  in  the  statement.  QUEEN- 
Empress  v.  ABDUL  Razak,  Rat,  Un.  Cr.  C. 
7iO  =  Cr.  Rg.  42of  1894. 

(3371)— S.  374— See  Nos.  1327,  3340,  supra. 

(3372)— Ss.  374,  375,  376  i  =  Crim.  Pro. 
Code,  1S82,  ss.  374,  375,  376)  — Case  referred  to 
high  Court -Its  poioers. — Although  the  trial 
of  an  accused  is  by  a  jury,  ss,  375  and  376  show 
that,  in  a  case  submitted  for  confirmation  of 
sentence  of  death  under  s.  374,  the  High  Court 
must  deal  with  the  case  upon  the  facts,  as 
well  as  with  reference  to  any  questions  of  law 
arising  in  it,  and  that  its  powera  are  not 
limited  in  the  way  they  are  in  an  appeal  from 
a  conviction  in  a  trial  by  jury,  QueEN-EM- 
PRESS  V.  CHATRADHARIGOALA,  2  C.W.N.  49. 

S.  373  (  =  1882,  s.  373  ;  1872,  s.  289  ;•  1861, 

s.  400). 

(3373)— 8.  375— Murder—  Further  evidence 
in  appeal —  Inspection  of  spot  —  See  PENAL 
CODE,s.  .302,  16  P.W.R.  1911,  Cr.  =  12  Cr.  L. 
J.  412  =  11  Ind    Cas.  596. 

(3374)— S.  375— See:No.  3372,  supra. 

S.  376  (  =  1882,  s  376  ;  1872,  s.  288;  1861. 

s.  399). 
(3375)— S.  376  (  =  Orim.  Pro,  Code,  1872, 
ss.  288,  287) — Conviction  by  verdict  of  jury — 
Bracts  of  case. — In  a  reference  to  the  High  Court 
under  s.  287,  Act  X  of  1872,  the  Court  must, 
under  s.  288,  go  into  the  facts  of  the  case,  not- 
withstanding that  the  conviction  was  by  the 
verdict  of  a  jury.  QUEEN  v.  JAFFIR  ALI, 
19  W.R.  Cr.  57. 
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Crim.  Pro.  Code  (Act  Y  of  1696)— continued. 
(3376)  — S.  376— See  REFERENCE  TO  HIGH 

Court,  i  B.  639. 

(3376-a)— S.  376— See  No.  3372,  supra. 

(3377)— Ss.  376,  439— See  FuiiL  BENCH,  2 
A.  218,  F.B. 

^S.    379    (  =  1882,    s.    379;    1872,    s.   301, 

para  1  ;  1861,  s.  383). 

(3378)- Ss.  379,  373  (  =  Crim.  Pro.  Code. 
1961,  S6.  383,  384  and  386)  — See  WARRANT,  7 
W,R.  Cr.  Cir.  2. 

S.  380  (-1872,  8   18). 

(3379)-S.  380~Ses  SENTENCE— CONFIR- 
MATION OF  SENTENCE,  58  P.R.  1887,  Cr. 

(3380)-S  880— See  SENTENCE,  POWERS 
OF  APPELLATE  Court— ENHANCEMENT,  9 
CP.L  R,  Cr.  29. 

(3381)— S.  380  —  See  SESSIONS  JUDGE, 
JURISDICTION  OF,  Rat.  Un.  Cr.  C.  314  =  Cr. 
Rg.  59  of  1886. 

(338l-a)— 8.  380— See  Nos.  208,  211,  supra. 

(3382) — Ss.  3S0avd662 — Reference  tosiiperior 
Magistrate  —  Power  of  such  Magistrate. — A 
second  class  Magistrate  found  the  accused 
guilty  of  an  ofienoe  under  s.  322  of  the  Penal 
Code  and  he  senc  the  record  and  the  accused 
to  the  District  Magistrate  under  s.  562  of  the 
Crim.  Pro.  Code.  The  District  Magistrate 
sent  the  case  back  to  the  second  class  Magis- 
trate pointing  out  s,  562  was  inapplicable. 
Held,  the  District  Magistrate's  order  was  illegal 
inasmuch  as  k.  380  of  the  Crim.  Pro.  Code 
enacts  that  such  Magistrate  may  pass  such  sen- 
tence or  order  as  he  might  have  passed  or  made 
if  the  case  had  originally  been  heard  by  him, 
and  he  could  net  have  sent  the  case  to  the 
second  class  Magistrate  for  the  purpose  of  sen- 
tence if  he  had  originally  heard  it.  KlNG- 
Emperor  v.  Abdul  Lal  Shein,  i  L.B.R. 
1S0  =  7  Cr.  L.J.  449.     (l  L.B.R.  124,  E.) 

(338.3)— Ss.  380  .  562,  563— See  SECURITY 
TO  KEEP  THE  PEACE— PERSONS  WHO  MAY 
BE  REQUIRED  TO  GIVE  SECURITY  AND 
PERSONS  OUTSIDE  JURISDICTION,  2  L.B.R. 
137. 

S.  382  (  =  1882,  s.  382  ;  1872,  8.  306). 

(3384)— S.  382  (  =  Crim.  Pro.  Code,  1872, 
5.  306) — Potver  of  postponing  the  execution  of  a 
sentence  of  death.  -The  High  Court  is  the  only 
judicial  tribunal  in  which  the  law  has  vested 
the  power  of  postponing  the  execution  of  a 
sentence  of  death  passed  and  confirmed  on  a 
woman  found  to  be  pregnant.     HIGH    COURT 

Proceedings,    4th    June    1879,    Extra 
NO.  10,  2  Weir  Ml. 

(3385)- S.  382  {  =  Crim.  Pro.  Code,  1872, 
e.  306) — Capital  sentence  on  pregnant  woman. — 
Where  a  woman,  who  is  pregnant,  is  convicted 
of  murder,  capital  sentence  should  be  passed  on 
her,  notwithstanding  her  pregnancy,  although 
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the  execution  of  the  sentence  should  be  defer- 
red, and  although  it  may  be  a  reason  for 
commutation  of  the  sentence  by  the  High 
Court.     Malali  V,  CROWN,  34  P.R.  1878,  Cr. 

S.  383  (1882,  B.  383  ;  1872,  s.  302-A,  cl.  !)• 

(3386)— S.  383- See  No.  2957.  supra. 

(3387)— Ss.  383,  439  and  tm— Receiving 
stolen  property — S.  411  of  the  Indian  Penal  Code 
— Illegality  of  stntence  of  imprisonment  for  the 
period  already  passed  in  lock-up — Accused  aged 
18  years — Whipping  not  proper  in  the  case  of  ari, 
accused  of  position. — Held,  that  a  sentence  of 
imprisonment  fcr  the  period  passed  in  locii-up 
is  illegal,  but  a  sentence  of  imprisoument  until 
the  rising  of  the  Court  isgool  in,  and  fulfils 
the  requnements  of  the  law.  Held,  also,  that 
a  sentence  of  whipping  is  not  appropriate  in 
the  case  of  an  accused  person  of  guod  position 
in  life.  The  record  was  accordingly  returned 
to  the  lower  Court  for  disposal  in  accordance 
with  law  either  lor  passing  proper   sentence  or 

i   to  be  dealt  with  under  s.  562,  Crim    Pro.  Code. 

i  Bhagel  Singh  v.  Crown,  9P.W.R.  1907, 
Cr.  =  3  Cr.   L  J.  217. 

(3388)  -  Ss.  383,  b^l— Meaning  of  'Jail'  and 
Uprisen' — Sentence  of  imprisonment —  Accused 
whether  can  suffer  imprisonvient  in  police  kck' 
up—S.  3.  Prisons  Act  (1894).— A  M^.gistrate 
has  no  power  to  sentence  an  accused  to  sufiec 
imprisonment  in  a  police  lock- up.  The  terms 
'prison'  and  'jail'  do  not  include  any  place  for 
the  confinement  of  prisoners  who  are  exclu- 
sively in  the  custody  of  the  police.  KlNG- 
Emperor  v.  Po  Thin.  7  L.B.R.  62  =  22  Ind. 
Cas.  1S4  =  13  Cr.  L  J.  10, 

S.  384  (  =  1882,  8.  38i  ;  1872,  s.  303 ;  1861, 

s.  222). 

(3389)— S.  384  {  =  Crim.  Pro.  Code,  1872, 
s.  303)- -Signature  of  Magistrate. — When  the  law 
prescribes  that  a  proceeding  should  be  signed 
by  a  Judicial  Officer,  it,  ordinarily,  intends  the 
signature  should  be  made  with  a  pen  and  not 
with  a  stamp.  A  warrant  of  commitment 
under  s  303  should  be  signed  and  not  stamped. 
SUBRAMANYA  AlYAR   v.  QUEEN,    6  M.  396  =  2 

Weir  328  =  8  Ind.  Jur.  35. 

S.  386  f  =  1882,  8.  386;  l872,  a.  307,  para 

1  ;  1861,  s.  61). 

(3390)— S.  386  i  =  Crim.  Pro.  Code.  1861, 
s.  6i) — Attachment  and  sale — Jurisdiction. — 
S.  61  of  the  Crim.  Pro.  Code  does  not  authorize 
the  Magistrate  to  issue  an  order  for  attachment 
and  subsequently  one  for  sale.  When  he  has 
issued  a  warrant  for  the  levy  of  fine,  he  cannot 
give  direction  as  to  the  time  of  the  sale. 
OANARA  MAGISTRATE'S  LETTER  NO.  42, 
Rat  Un   Cr.  C.  29  =  Cr.  Rg.  18-11870. 

^3391)— S.  3Q6- Attachment  for  fine— Claim 
by  third  party— Procedure.  — 'i^o  provision  is 
made  in  the  Code  for  inquiring  into  title,  where 
a  claim  by  a  third  person  is  made  to  property 
attached  for  the  realization  of  a  fine.     But  the 
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Courts  must  stay  the  sale  of  the  property  and 
allow  sufficient  time  to  the  claimant  to  establish 
his  right  to  the  property,  unless,  by  reason  of 
the  Dditure  of  the  property,  an  immediate  sale 
enures  for  the  benefit  of  the  owner  in  which 
case  the  proceeds  should  be  held  over.  QUEEN- 
EMrRESS  V.     CHHAGAN     JAGANNATH,     Rat. 

Ud.  Cp.  C.  976  =  Cr.  Rg.  30  of  1898. 

(3392)— S.  386  (  =  Crim.  Pro.  Code,  1861, 
s.  62) — Order  under  the  section  without  notice. 
— An  order  under  s.  62  without  any  notice  to 
the  accused  is  illegal.  HIGH  COUUT  PROCEED- 
INGS, 16th  AUG.  1869,  4  M.H.C.  App.  67. 

(3393) -S.  386  (  =  Crim  Pro.  Code,  1872, 
s.  307)  —  Mode  of  levying  pecuniary  penalties. — 
The  mode  of  levying  pecuniary  pfnalties  must 
be  strictly  confined  to  the  provisions  of  the  law 
that  gives  the  jurisdiction.  S.  307  directs  that 
the  warrant  for  the  levy  of  the  fine  shall 
authorize  the  distress  and  sale  of  any  moveable 
property  belonging  to  the  ofiender.  The 
section,  therefore,  is  not  applicitble  to  mere 
rights  and  interests  cr  shares  in  joint  moveables. 
High  Court  Proceedings,  16th  Feb 
1876,  No.  521,  2  Weir  442.      [F.,  2  Weir  443,] 

(3394)— S.  S86— Attachment  of  moveable 
property  belonging  to  an  Alayasantana  family. 
— The  complainant  brought  a  charge  of  assault 
against  the  first  accused  and  others  who,  with 
the  complainant,  formed  members  of  an  Alaya- 
santana family.  The  accused  were  acquitted 
and  the  complainant  was  ordered  to  pay 
compensation.  Held,  that  the  seizure  of 
moveable  property  belonging  to  the  family,  in 
execution  of  the  warrant  of  attachment,  was 
illegal.  ACHUMA  HEGADB  V.  RUDRA 
Hegade,  2  Weir  Hi. 

(3395)— S.  386  (  =  Crim.  Pro.  Code,  1872, 
s.  307) — Levy  in  state  of  fine  imposed  by  British 
Indian  Court. — A  fine  adjudged  by  a  British 
Indian  Court  cannot  be  levied  in  a  Native 
State,  as  the  provisions  of  the  Code  are  applica- 
ble  only    to    procedure   within    British  India. 

High  Court  Proceedings,  28th  Judy 
1879,  No.  1060,  2  Weir  444. 

(3395)— S.  386  (  =  Crim.  Pro.  Code,  1872, 
s.  307,  moveable  property — Groioing  crops. — 
Growing  crops  are  not  moveable  property  for 
the  purposes  of  s.  307.  HIGH  COURT  PRO- 
CEEDINGS, 19th  NOV.  1878,  NO.  1947,  2  Weir 
444. 

(3.397)— S.  386  {Crim.  Pro.  Code,  1872, 
s.  307) — Dispute  regarding  the  oionership  of 
article  distrained. — Where  there  is  a  dispute 
regarding  the  ownership  of  moveable  property 
distrained  under  s,  307,  it  would  be  better  for 
a  Magistrate,  before  proceeding  to  order  a  sale, 
to  allow  the  claimant  the  opportunity  of  esta- 
blishing his  title  in  a  Court  having  jurisdiction 
to    determine     civil     rights.     HIGH     COURT 

Proceedings,  15th  Sep.  I88i,  No.  1899,  2 
Weir  445. 

(3398)— S.  386-See  ACT  XXVI  OF  1850,  s.  7, 
Eat.  Un.  Cr.  C=  58  =  Cr.  Rg.  7-12-1871. 
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(3399^— S.  386— See  BEN.  ACT  XXI  OF  185G, 
17  W.R   Cr.  7. 

(3400)  — S.  386— See  MAGISTRATE,  JURIS- 
DICTION OF— Miscellaneous,  22  c.  935. 

(3401)— S.  386— See  SENTENCE— FINE,  20 
C.  478. 

(3402)— S.  386— See  Nog.  97,  205,  427,  2576, 
supra  and  No.  4046,  infra. 

(3403)— Ss.  386,  144— See  PENAL  CoDE, 
a.  188,  Rat.  Un.  Cr.  C.  30  =  Cr,  Rg.  3-3-1870. 

(3404)- Ss.  386,    387— See    COMPENSATION 

—  GENERAL.  3  L.B.R.  32. 

—  S.  387  (-1882.  B.  387;  1872,  s.  307,  para  2). 

(3405)— S.  387— See  Nos.  205,  2576,  3404, 
supra. 

S.  388,    para.  1   (  =  1882,  a.  388)  ;  para  2, 

new. 

(3406)  — S.  388  {  =  Crim.  Pro.  Code,  1882, 
s.  388) — Omission  to  pass  sentence  of  imprison- 
ment in  default  of  payment  of  fine — Power  to 
bind  over  the  accused  to  re-appear  in  his  own 
recogniscmce. — Where  a  Magistrate  omits  to  pass 
a  sentence  of  imprisonment  in  default  of  pay- 
ment of  fine,  he  has  no  power  to  bind  over  the 
accused  in  his  own  recognisance  to  appear. 
In  re  Venkatrapragada  Venkatrayadu, 
2  Weir  443. 

(3407)— S.  388,  cl.  2--Scope  of  the  section.— 
S.  388,  cl.  2,  clearly  contemplates  the  issue  of  a 
warrant,  but  the  object  of  the  section  (which  in 
terms  applies  to  ail  orders  for  repayment  of 
money  whether  by  way  of  fine  or  compensation, 
on  non-recovery  of  which  imprisonment  may  be 
awarded;  is  to  enable  the  Court  to  pass  sentence 
of  imprisonment  without  waiting  for  the  return 
cf  the  warrant,  if  the  person  ordered  to  make 
the  payment  fails  to  execute  a  bond  to  appear 
on  the  day  appointed  for  the  return.  In  the 
matter  of  ByraVaLU  NAIDU,  26  M.  127  =  2 
Weir  321. 

(3408)— S.  388— See  Nos.  2578,  2579,  supra. 

S  390   (  =  1882,   s.  390  ;    1872,   s.  302- A, 

cl.  2). 

(3409)— S.  390— See  ACT  VI  OF  1864,  s.  2, 
Rat,  Un.  Cr.  C  906  =  Cr.  Rg.  17  of  1897. 

(3410)-  Ss.  390  and  391  {1)— Order  of  Magis- 
trate postponing  sentence  of  ivhipping — Accused 
alreody  under  sentence  of  imprisonment  in 
another  case — Illegality  of  such  order. — The 
direction  contained  in  s.  390,  Crim.  Pro.  Code, 
that,  when  the  accused  is  sentenced  to  whipping 
only,  the  sentence  of  whipping  shall  be  executed 
at  such  place  and  time  as  the  Court  may  direct 
is  intended  for  the  case  where  the  accused  is  not 
already  under  another  sentence  and  is  not  at 
the  same  time  sentenced  to  imprisonment. 
When  the  accused  is  under  a  sentence  of  impri- 
sonment in  another  case,  the  Magistrate  should, 
when  passing  the  order  required  by  s.  390, 
Crim.  Pro.  Code,  follow  the  analogy  of  s.  391  (1) 
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as  far  as  may  be.  To  postpone  the  whipping  to 
the  end  of  a  considerable  term  of  imprisonment 
is  illegal.  QUEEN-EMPRESS  v.  NGA  Po  KYE, 
IL.B.R.  53. 

(3411)— 8s.  390.  407  and  413— See  SENTENCE 
—WHIPPING,  L.E.R.  1893—1900,  310. 

S.    391,   paras   1  and  2  (  =  1882,  8.391, 

paras  i  and  2;  1872,  &s.   310,  311),  para.  3, 
new. 

See  SENTENCE. 

See  Whipping. 

(3412)— S.  391  {^Crim.  Pro.  Code,  1872, 
s.  310) — Sentence  of  whipping,  when  cculd  be 
executed  immediately- — Where  the  punishment 
of  whipping  is  not  awarded  in  addition  to 
imprisonment,  but  as  a  separate  sentence  for  a 
separate  cSance,  the  immediate  execution  of  it 
would  not  be  illegal.  HIGH  COURT  PROCEED- 
INGS, 28THNOV.  1873,  NO.  2021,  2  Weir4li6. 

(3413)— S.  391— Whipping.— It  is  illegal  to 
inflict  stripes  on  the  hand  in  whipping,  8.  311, 
para  1  of  the  Code  of  1872  provides  that  whip- 
ping shall  be  inflicted  on  such  part  of  the 
person  as  is  specified  by  the  Local  Government 
which  has  not  directed  that  the  whipping 
should  be  inflicted  on.  the  hands.  The  expres- 
sion "  in  the  way  of  school  discipline"  connotes 
the  degree  of  severity  with  which  the  punish- 
ment is  to  be  inflicted.  EMPRESS  v.  SADA 
GANDA,  5  C.P.L.R.  Cr.  31. 

(3414) — S.  391  id)— Imprisonment  for  less 
than  three  months  -Wliipping.—JJad&t  cl.  (3)  cf 
8.  391,  a  sentence  of  whipping  cannot  be  passed 
in  addition  to  imprisonment,  when  the  term  of 
imprisonment  is  less  than  three  months. 
Queen-Empress  v.  Bhica  Trimbak,  2  Bora. 
L.R.  SI. 

(3415)— S.  391  (Z)— Whipping  Act.  VI  of  1864, 
s.  3 — Conviction  for  two  offences — Sentence  of 
imprisonment  for  the  one  and  lohipipng  for  the 
other — Appeal  from  first  conviction — Postpcne- 
vtent  of  latter  sentence — Validity. — S.  3  of  the 
Whipping  Act,  as  amended  by  Act  III  of  1895, 
is  to  be  read  subject  to  the  provisions  of  s.  391 
(3)  of  the  Crim.  Pro  Code.  When  an  accused 
is  convicted  of  two  oSenccs,  for  one  of  which  be 
is  sentenced  to  imprisonment  and  for  the  other 
to  whipping,  it  is  not  permissible  to  postpone 
the  whipping  merely  because  the  accused 
appeals  against  his  conviction  for  the  latter 
ofience.  EMPEROR  v.  JAIWANT,  i  Bom.  L.R. 
436. 

(3416)— S.  391— See  Nos.  251,  252,  3410, 
supra, 

(3417)— Ss.  391  (3),  i39— Sentence  of  whip- 
ping.— The  sentence  of  whipping  in  addition  to 
imprisonment,  the  term  of  which  is  less  than 
three  months,  is  illegal  under  s.  391  '3).  In  re 
SUBBIAN  Chetty,  2  Weir  447  =  2  Weir  577. 

(3418)— Ss.  391,  439  {b)— Sentence  of  impri- 
sonment and  whipping  passed  by  a  Magistrate 
of  the  first  class— Revision  by  District  Magistrate 
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before  expiry  of  period  of  appeal — Sentence  of 
whipping  carried  out  by  order  of  District  Magis- 
trate— Order  ultra  vires. — When  the  accused 
was  convicted  by  a  Magistrate  of  the  first  class 
of  the  offence  of  theft  and  sentenced  to  rigorous 
imprisonment  for  one  month  and  20  stripes,  and, 
before  the  period  prescribed  for  an  appeal  had 
expired,  the  District  Magistrate  took  up  the 
case  on  revision,  and,  holding  that,  under 
s.  391  of  the  Code  of  Criminal  Procedure,  whip- 
ping should  not  have  been  added  to  the  term  of 
imprisonment  which  was  less  than  three 
months  in  duration,  directed  the  accused  to  be 
whipped  and  submitted  the  case  for  the  orders 
of  the  Chief  Court,  held,  that  the  sentence 
passed  by  the  trying  Magistrate  was  appealable 
to  the  Court  of  Session  and  that  the  District 
Magistrate  acted  illegally  in  taking  up  the  case 
on  revision  and  ordering  the  accused  to  ba  whip- 
ped before  the  period  prescribed  for  anpeal  had 
expired.     CROWN  v.  RURA,  45  P.L.R.  1902. 

S.  392  (  =  1882,  s.  392  ;  1872,  a.  311,  paras 

1  and  2). 

(3419)— S.  292— Whipping. —The  expression 
"  in  the  manner  of  school  discipline"  finds  no 
place  in  s.  392  of  the  Code  of  1898.  In  the  case 
of  a  person  under  16  years  of  age,  whipping  is 
to  be  inflicted  in  such  mode  and  on  such  part 
of  the  person  and  with  such  instrument  as  the 
Local  Government  directs  in  the  manner 
directed  in  Criminal  Circular  III— 3.  EMPEROR 
V.  GULAB  MusSAliMAN,  14  C.P.L.R.  Cr.  64. 

(3420)— S.  392— See  ACT  VI  OP  1864,  s.  5, 
L  B.R.  1872—1892.  355. 

(3421)  — Ss.  392,  393— Scope  and  application 
of. — Under  the  provisions  of  ss.  392  and  393, 
not  more  than  one  sentence  of  whipping  and 
that  not  exceeding  30  stripes,  should  be  award- 
ed at  one  time.  KiNG-EMPEROR  v.  NGA  PO 
Kyan,  U.B.R.  1906,  Crira.  Pro.  Code  47  =  4 
Cr.  L.J.  281.  (U.B.R.  1897—1901,  Vol.  I,  247, 
U.B.  R.  1892-1896,  Vol.  I,  44,  9  W.R.  Cr.  41, 
14  W.R.  Cr.  7,  R.). 

-S,  393  (  =  1S86,  s.  393;  1872,  s.  312,  para  3) . 

(3422''- S.  393  — Whipping.— It  is  improper 
to  punish  an  accused  person  with  whipping, 
when  he  has  been  on  the  same  day  sentenced 
in  another  case  to  transportation  for  seven 
years,  this  being  contrary  to  the  provisions  of 
s  393  of  the  above  Coda.  QUEEN-EmpresS  v. 
NGA  KAN  SA,  U.B  R.  1892—1896,  Yol.  I,  44. 

(3423)— S.  393-SeeNo.  3421,  supra. 

(3424)— Ss.  393  and  439  (1  to  4)— See  Penad 
Code,  s.  382,  Rat.  Un.  Cr.  C.  537  =  Cr.  Rg.  8 
of  1891. 

S.  394  (  =  1882,  8.  394  ;  1872,  s.  312,  paras 

1  and  2). 

(3425)— S.  394— See  No.  184,  supra. 

(3426)— Ss.  394,  395— See  SENTENCE- 
WHIPPING,  17  M.L.J.  655  =  7  Cr.  L.J.  5  =  3 
M.L.T.  31  =  31  M.  84. 
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S.  393  (  =  1882,  8.  395  ;  1872,  s.  313). 

See  Sentence. 

(3427)— S  395— Jurisdiction  to  revise  sentence 
of  whipping. — Held,  that,  in  the  absence  of  the 
Magistrate  who  passed  the  original  sentence, 
the  District  M4,gistrate  is  "the  Court  which 
passed  the  sentence,"  within  the  meaning  of 
s.  395  of  the  Crim.  Pro.  Code.  Chhajju  v. 
Emperor,  20  P.L.R.  1902=33  P.R.  1901,  Cr. 
(lOP.R.  18S9,  Gr.,  R.) 

(3428)— S.  395— Prccedtire  in  case  of  persons 
not  able  to  withstand  punishment  of  lohipping 
mentioned  ins.  394. — A  sentence  of  fine  in  lieu 
of  a  sentence  of  whipping,  owing  to  the  inabi- 
lity of  the  accused  to  undergo  the  whipping,  is 
bad.  S.  395  of  the  Code  only  gives  authority 
to  remit  altogether  a  sentence  of  whipping,  or 
so  much  of  it  as  has  not  been  executed,  or  to 
impose  a  sentence  of  imprisonment  for  a  term 
not  exceeding  12  months  in  lieu.  QUEEN- 
Empress'v.  Nga  E  Aung,  U.B.R.  1892—1896, 
Yol.  1,  45. 

(3429)— S.  395  {  =  Crim.  Pro.  Code,  Act  X  of 
1882,  s.  .395) — Whipping — Imprisonment.— The 
word  "imprisonment"  in  s.  395  of  the  Grim. 
Pro.  Code,  means  a  substantive  sentence  of 
imprisonment  aiKl  not  imprisonment  in  defi,ult 
of  payment  of  fine.  Where  a  sentence  of 
whipping  cannot  be  carried  out,  the  only  course 
open  to  the  Court  is  to  remit  the  sentence  of 
whipping  or  to  order  imprisonment  in  lieu  of 
it.     EMPRESS  V.  SHEODIN.   A.W.N,  1889,  93. 

(34.30)— S.  395— See  Nos.  184,  198,  3426, 
supra, 

(3431)— Ss.  395,  39S— Charge  of  graver 
offence — Conviction  of  minor  offence- — Where  a 
person  is  cha.-ged  with  an  oSence,  and  facts  are 
proved  which  reduce  it  to  a  minor  offence,  he 
may  be  convicted  of  the  minor  offence,  although 
he  is  not  charged  with  it.  There  is  not,  however, 
any  provision  of  law  which  allows  of  a  conviction 
for  a  major  offence  on  a  charge  of  a  minor  one, 
Queen-Empress  V.  DuRGYAftm  Ramappa, 
1  Bom.  L.R.  513. 

S.  396  (  =  1882,  s.  396  ;  1872,  8.  316  ;  1861, 

a.  47). 

(3432)— S.  396— See  ESCAPE  FROM  LAW- 
FUL CUSTODY,  1  Weir  203. 

(3433)— S.  396— See  SENTENCE  —  TRANS- 
PORTATION, Rat.  Un.  Cr.  G.  965  =  Gr.  Rg.  19 
of  1898. 

(3434)— Ss.  396,  398  and  i26— Date  from 
whioh  substantive  term  of  imprisonment  should 
run  when  accused  has  been  released  through 
error  in  warrant  of  commitment. — In  this  case, 
the  accused  was  convicted  under  s.  447,  I.P.C., 
and  sentenced  to  three  months'  rigorous 
imprisonment  and  a  certain  fine,  or,  in  default, 
to  20  days'  rigorous  imprisonment.  Through  a 
mistake  in  the  warrant  of  commitment  to  the 
jail,  the  substantive  term  of  imprisonment  was 
overlooked  ;  the  result  being  that  the  accused 
underwent  only  the  period  of  imprisonment 
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ordered  in  default  of  fine  and  was  released. 
The  error  was  then  discovered,  and,  five  days 
after  the  release,  the  accused  was  re- arrested 
and  sent  back  to  jail  to  undergo  the  substantive 
term  of  imprisonment,  and  the  Magistrate 
directed  it  to  begin  on  the  day  on  which  he 
was  re-arrested.  Held  that  the  order  was  legal. 
King-Emperor  v.  Nqwe  Gaing,  U.B.R. 
1897—1901,  Vol    1,  89. 

S.  397  (  =  1882,  s.  397  ;  1372,  s.  317  ;   1861, 

8.  48). 

See  Sentence. 

(3435)— S.  397 — Concurrent  sentences. — The 
passing  of  concurrent  sentences  is  opposed  to 
the  provisions  of  s.  397,  Crim.  Pro,  Code. 
Queen-Empressv.  Bhagwandass  Baldas, 
2  Bom.  L.R.  111.   [R  ,  4  Bom.  L.R.  876.] 

(3436)— S.  397  (  =  Crim.  Pro.  Code,  1872, 
s.  317) — Sentence— Subsequent  sentence  bsfore 
expiry  of  previous  sentence — Reversal  of  former 
conviction. — A  Magistrate  of  the  First  Class 
sentenced  the  accused  to  two  years'  rigorous 
imprisonment  on  the  6th  February  on  convic- 
tion for  theft.  The  Sessions  Judge,  a  month 
afterwards,  sentenced  him  in  another  case  to 
three  years'  rigorous  imprisonment,  which,  he, 
under  s,  317,  Grim.  Pro.  Code,  directed,  should 
begin  to  take  effect  on  the  expiration  of  the 
sentencs  passed  by  the  Magistrate.  On  appeal, 
the  conviction  and  sentence  passed  by  the 
Magistrate  were  reversed.  Held  that  the  sen- 
tence passed  by  the  Sessions  Judge  must  be 
deemed  to  have  commenced  from  the  time  it 
was  ordered  to  commence,  viz.,  from  the  expira- 
tion of  the  sentence  passed  by  the  Magis- 
trate whether  by  reversal  or  by  completion  of 
the  punishment.  KHANDESH  SESSIONS 
Judge's  Letter  No.  420,  Rat.  Un.  Cr.  C. 
139. 

(3437)- S.  397  (  =  C»-m.  Pro.  Code,  1872, 
s.  317) — Imprisonment  on  two  separate  charges 
by  two  different  tribunals— Reversal  of  one  of 
the  convictions — Period  of  imprisonment  suffer- 
ed, tuhether  to  be  deducted  from  the  other  convic- 
tioii. — Where  a  person  was  convicced  and  sen- 
tenced by  two  different  Magistrates  on  separate 
charges  and  the  sentence  of  one  of  them  was 
reversed  on  appeal,  held,  chat  the  imprisonment 
suffered  by  him  from  the  date  of  the  conviction 
to  that  of  reversal  of  the  sentence  of  one  of  the 
Magistrates  should  be  reckoned  as  the  imprison- 
ment   in    the    unreversed    conviction.     HIGH 

Court  Proceedings,  15th  Feb.  1879,  No. 
201,  2  Weir  450. 

(3433)— S.  397  i^Crim.  Pro.  Coda,  1872, 
s.  317) —  Consecutive  sentences. — Where  the 
accused  was  separately  tried  and  convicted  on 
two  distinct  charges  on  the  same  day,  held,  that 
the  Magistrate,  if  he  intended  the  two  sentences 
not  to  be  concurrent,  should  direct  that  the 
imprisonment  in  one  case  should  commence  at 
the  expiration  of  the  imprisonment  in  the  other, 
and  this  direction  should  be  embodied  in  the 
sentence,  and  not  entered  as  a  foot-note.  HIGH 

Court  proceedings,  23rd  Dec.  1873,  No. 
2274,  2  Weir  451. 
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(3439)— S.  397  {  =  Crim.  Pro.  Code,  1882, 
s.  397}  —Term" undergoing  "  imprisonment  ex- 
plained.— A  pe>-scn  sentenced  to  imprisonment 
is  "undergoing"  that  imprisonment  within  the 
meaning  of  s.  397  of  the  Code  from  the  moment 
the  sentence  is  passed.  When,  therefore,  the 
same  person  is  tried,  though  on  the  same  day, 
for  another  offence  and  sentenced  to  another 
term  of  imprisonment,  that  impciponment  must, 
by  the  terms  of  s.  397,  and  independently  of  any 
direction  given  by  the  Court,  commence  at  the 
expiration  of  the  imprisonment  imposed  by  the 
first  sentence.  In  re  MUTHUSAMI  GOUNDAN, 
2  Weir  451. 

(3440) — 8.  397 — Imprisonment  for  failure  to 
furnish  security  for  good  behaviour — Imprison- 
ment for  a  suhstanhve  offence — Order  of  com- 
jnencement. — Where  a  person,  who  was  ordered 
to  be  in  imprisonment  on  failure  to  furnish 
security  for  good  behaviour,  escaped  from  the 
custody  of  the  Police  officer,  when  be  was  being 
taken  to  jail,  and  was  convicted  and  sentenced 
to  a  term  of  imprisonment,  held,  that  the  latter 
sentence  should  aofc  be  postponed  to  the  expiry 
of  the  period  of  imprisonment  for  failure  to 
give  security.  In  re  Venkatigadu,  2  Weir 
452.  [B.,31M.  515  =  4  M.  L.T.  223  =  8  Cr.  L. 
J.  402.] 

(3441) — S.  397 — Sentence  on  offender  already 
sentenced  for  another  offence. — 8  397  of  the 
Crim.  Pro.  Code  enacts  that,  when  a  person 
already  undergoing  a  sentence  of  imprisonment 
is  sentenced  to  imprisonment,  etc.,  such  im- 
prisonment, etc.,  shall  commence  at  the  ex- 
piration of  the  imprisonment,  etc.,  to  which  he 
has  been  previously  sentenced.  But  an  order  of 
committal  to  prison  in  default  of  security  under 
ch.  VIII  is  not  a  sentence  of  imprisonment  and 
therefore  a.  397  of  the  Code  does  not  apply  to  it. 
Queen-Empress  v.  Nga  So,  U.B.R.  1892— 
1896,  Yoi.  I,  46. 

(3442)— S.  397  —  See  APPEAL  —  CASES 
WHEEE  APPEAL  LIES,  Rat.  Un.  Or.  C.  18  = 
Cr.  Eg.  3-8-1869. 

(3443)~S.  397-  See  TRANSPORTATION  FOR 
LIFE,  L.B.R.  1893—1900,  13. 

(3444)— S.  397— See  Nos.  250,  252  to  S58, 
646,  798,  840  to  847,  supra, 

(34451— Ss.  397,  393-Scope  of  s.  397.— 
Under  s.  337,  a  Sessions  Judge  may  direct  that 
a  sentence  of  transportation  passed  on  a  person 
already  undergoing  a  sentence  of  imprisonment, 
shall  commence  immediately  or  on  the  expira- 
tion of  the  imprisonment  to  which  he  has  been 
previously  sentenced.  S.  398  provides  that 
nothing  in  s.  397  shall  be  held  to  excuse  any 
person  from  any  part  of  the  punishment  to 
which  he  is  liable  upon  his  former  or  subsequent 
conviction.  In  re  Pattayil  Kooru,  2  Weir 
453. 

S.  398  (  =  1882,  s.   398  ;  1872,  s.  317,  pro- 

yiflo). 

(3446)— S.  398— See  Nos.  250,  3431,  3434, 
3445,  supra. 
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S.  399  (  =  1882,  B.  399  ;  1872,  s.  318  ;  1861, 

B.  433). 

See  Juvenile  offender. 

(.3447)— S.  399  [  =  Grim.  Pro.  Code,  1882, 
s.  399)  —  Juvenile  offenders — Duty  of  Magis- 
trates.— A  Judge  or  Magistrate  is  not  at  liberty 
in  estimating  the  proper  sentence  to  be  passed 
on  juvenile  offenders  to  consider  the  fact  that 
there  is  no  Reformatory.  He  is  bound  to  pass  a 
sentence  of  punishment  adequate  to  the  offence. 
In  re  BURRI  SUBBADU,  2  Weir  453. 

(.3448)— S.  399  (  =  Crim.  Pro.  Code,  1372, 
s.  318) — Youthful  offenders — Confinement  in 
Reformatory. — Pending  the  publication  by  the 
Local  Government  of  the  Notificition  contem- 
plated in  s.  1  of  Act  V  of  1876,  g.  318  of  the 
Crim.  Pro.  Code,  1872,  contains  the  provisions 
of  the  Law  for  tho  confinement  of  youthful 
offenders  in  Reformatories,  but  it  is  only  when 
such  an  oSender  is  sentenced  to  imprisonment 
that  the  latter  section  empowers  a  Magistrate 
to  direct  that  he  shall,  instead  of  being  impri- 
soned in  a  Criminal  jiil,  be  confined  in  a 
Reformatory  ;  and  neither  the  said  section  nor 
the  corresponding  s.  7  of  Act  V  of  1876  gives 
jurisdiction  to  a  Magistrate  to  pass  a  sentence  of 
imprisonment  in  excess  of  the  powers  conferred 
by  s.  20  of  the  Crim.  Pro.  Code.  QUEEN 
EMPRESS  V.  Ravaji,  Rat.  Un.  Cr.  C   180. 

(.3449)— S.  399  {  =  Crim.  Pro.  Code,  Act  X  cf 
1882,  s.  2,m)-- Reformatory  Schools  Act  (VIII 
0/  1897  ay.d  V  of  1877), s.  8— Boy  of  fourteen— 
Order  to  be  passed  —S,  399  of  the  Crim.  Pro. 
Code  was  repealed  by  the  Reformatory  Schools 
Act  of  1876  which  came  into  force  in  Bombay 
in  1897.  An  ordtr  passed  thereafter,  directing 
the  confinement  in  a  Reformatory  School  for 
one  year,  of  a  boy  of  fourteen  years  of  age,  is 
illegal  under  s.  8  of  this  Act.  QQEEN-EMPRESS 
V.  Pakira  Dharmappa,  Rat.  Un.  Cr.  R.  915 
=  Cr.  Rg.  21  of  1897. 

(3450)— S.  399  (  =  Crim.  Pro.  Code,  1882, 
s.  399) — Section  repealed  by  extension  of  Act  V 
of  1876  to  the  Presidency  of  Bombay. — 8.  399, 
Crim.  Pro.  Code,  was  repealed  when  Act  V  of 
1876  (Reformatory  Schools)  was  extended  to  the 
Presidency  cf  Bombay  QUEEN-EmpreSS  v. 
Harprasad  LALTa,  Rat.  Un.  Cr.  C.  929  = 
Cr.  Rg.  38  of  1897. 

(3451)— S,  399  {  =  Crim.  Pro.  Code,  1872, 
s.  318)— Criw.  Pro.  Code,  1882,  s.  Z19— Repeal 
by  Act  V  of  1876. -S.  318  of  the  Code  of  1872 
having  been  repealed  by  s.  2,  Act  V  of  1876, 
the  corresponding  s.  399  of  the  Code  of  1882 
must  be  taken  to  stand  repealed  in  the  pro- 
vinces including  Bengal  to  which  Act  V  of  1876 
had  been  FXtended.  DEPUTY  LEGAL  RE- 
MEMBRANCER v.  AHMED  Ali,  25  C.  333  =  2  C. 
W.N.  11. 

(3452)— S.  399  —  Reformatory  Schools  Act 
(VIII  of  1897) — Youthful  offender — Detention 
in  Reformatory — Period  of  detention  to  be  fixed. 
— The  accused,  a  boy  of  thirteen  years,  was  con- 
victed of  theft  and  sentenced  to  suffer  rigorous 
imprisonment  for   two    months.     The    trying 
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Magistrate,  in  view  of  the  age  of  the  accusod, 
ordered  him  to  be  detained  in  a  Reformatory 
School  for  five  years  or  "until  he  attains  the 
age  of  eighteen  years  "  in  lieu  of  the  imprison- 
ment :  Held,  that  the  period  of  detention  in 
the  Reformatory  School  should  be  a  definite 
period,  and  that  the  alternative  period  of  time 
expressed  in  the  words  "  or  until  he  attains  the 
age  of  eighteen  years"  should  be  deleted. 
EMPEROR  V.  RAMA  SUDAMA.  15  Bom.  L.R. 
306  =  2  Bora  Cr.  Cas.  S7  =  19  Ind.  Gas.  512^ 
14  Or.  L.J.  256.     (24  M.  13,  J?.). 

(.3453)— S.  399— S^e  ACT  V  OF  1876,  Rat. 
Un.  Cr.  0.  864  =  Cr.  Rg.  28  of  1896. 

(3454) — S.  399— Power  of  second  class  Magis- 
trate to  send  youthful  offender  to  Reformatory 
—  See  ACT  V  OF  1876,  ss.  2  and  7,  12  M.  94  =  1 
Weir  875  =  2  Weir  11  =  2  Weir  454. 

(.5455)— S.  399  (1,  2)  —  See  MAGISTRATE, 
JURISDICTION  OF— General  Jurisdiction, 
12  M.  94  =  1  Weir  875. 

S.  401,  paras  1  to  5  (  =  1882.  s.  401 ;  1872, 

8.  322,  paras  1  and  2  ;  1861,  s.  54)  ;  para 
6,  new. 

See  Sentence. 

(3456)— iS.  401  {  =  Crim.  Pro.  Code,  1882, 
s.  401)  -Penal  Code,  s.  84: — Unsoundness  of  mind 
— Recommendation  to  Local  Oovernmeni  for 
lenient  Irealment, — In  a  case,  where  it  was  held 
that  the  accused  committed  murder  without  any 
apparent  sane  motive  and  that  the  accused  was 
at  the  time  suffering  from  mental  derangement 
of  some  sort,  the  High  Court  holding  that  the 
accused  was  not  entitled  to  be  acquitted  under 
s.  84,  Penal  Code,  recommended  the  case  to  the 
Local  Government,  under  s.  401,  Grim.  Pro. 
Code,  to  be  dealt  with  in  such  manner  as  it 
thought  fit.  Queen-Empress  v.  Kadar 
Nasyer  Shah,  23  C.  604.  (10Bi512,  12  M. 
459,  22  G.  817,  F.)  [Diss.,  40  P.R,  1905,  Or. 
=  148  P.L.R.  1905  ;  F.,  4  Ind.  Cas.  985  =  16 
P.W.R.  1909,  Cr.=94  P.L.R.  1909  =  6  M.L-T. 
101  =  U  Cr.  L.J.  105  ;  B.,  14  Cr.  L.J.  81  =  18 
Ind.  Cas.  641  =  15  O  C.  321.] 

S.  402  (  =  1882,  s.  402;  1872,  s.  322,  para 

3). 

See  SENTENCE. 

(3457) — S.  4:02— Appellate  Court,  poioer  of 
— Seiiience,  poioer  to  enhance. — The  District 
Magistrate,  on  aopeal  bv  an  acoused  against 
a  sentence  of  fine  of  Rs.  50  under  s.  325, 
Indian  Penal  Coie,  altered  the  sentence  to  one 
ol  two  months'  rigorous  imprisonment  includ- 
ing seven  days'  solitary  confinement.  Held, 
that  the  alteration  amounted  to  an  enhance- 
ment and  that  the  order  of  the  District  Magis- 
trate was  illegiil.  He  should  have  referred  the 
case  to  the  Chief  Court  for  orders.  KUNJA  v. 
King-Emperor,  116  P.L.R.  i904. 

(3458)- S.  402—2^0  complaint  —  Order  of 
acquittal  whether  bar  to  a  neio  trial.  Umerud- 
DiN  V.  King  Emperor,  6  A  L  J.  262  =  9  Cr. 
L  J.  526  =  31  A.  317  =  2  lad.  Cas.  219. 
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S.   403,   paras  1   to  4  and  Explanation 

(  =  1882,  s.  403  ;  1872,  as.  460,  147,  para  2, 
193,  Expl.,  215,  Expl.  2  ;  1861,  s.  55). 

See  Autrefois  acquit,  Plea  op. 

See  autrefois  CONVICT. 

(3459)— S.  403 — Charge  of  an  offence  under 
s.  414  of  the  Indian  Petial  Code — Previous  con- 
vidian  under  s,  411  in  respect  of  other  properly 
stolen  at  the  same  time  and  from  the  same  per- 
son.—  Held,,  that,  where  a  person  had  been 
convicted  under  s.  411  of  the  Indian  Penal 
Code,  in  respect  of  certain  property  stolen  on  a 
particular  occasion  from  a  particular  person, 
be  could  not,  subsequently,  be  tried  for  an 
offence  under  s.  414  of  the  Code  in  respect  of 
other  property  stolen  on  the  same  occasion  frcm 
the  same  person.  EMPEROR  v.  MlAN  JAN, 
A.W.N.  1906.  22  =  3  Cr.  L.J.  207  =  28  A.  313. 
(15  A.  317.  R.). 

(3460i  — S.  403— Res  judicata— TF/zei/zer  bars 
any  proceedings  by  general  principle  or  only  by 
special  enactment — Dismissal  of  first  application 
for  maintenance — Whether  it  is  a  bar  to  seconi 
application  on  same  facts — Where  substantial 
justice  has  been  done  by  the  lower  Court — Whe- 
ther High  Court  will  interfere  in  revision — 
Ctv.  Pro.  Code  [Act  XIV  of  1882),  s.  13.— 
The  parlies  were  husband  and  wife,  living  apart- 
The  applicant  applied  to  the  Sub-Divisional 
Magistrate  for  an  order  against  the  respondent 
to  pay  an  allowance  for  the  support  of  their 
child.  The  Magistrate  wrote,  "  Respondent 
offers  to  maintain  the  complainant  in  a  separate 
house,  but  she  refuses  to  accept  the  offer.  She 
alleges  no  ill-treatment.  I  have  consequently 
no  power  to  interfere.  Case  dismissed."  This 
Magistrate  was  transferred,  and  the  applicant 
subseauently  applied  to  his  successor  for  an 
order  of  maintenance  for  the  child.  The  case  was 
duly  heard  and  an  order  made  to  pay  Rs.  5  per 
month.  Held,  on  appeal  that  res  judicata  does 
not  bar  any  proceedings  by  general  principle 
but  only  by  special  enactment,  as  contained  in 
B.  13  of  the  Civ.  Pro.  Code,  and  s.  403  of  the 
Crim.  Pro.  Code.  Held,  also  that,  where  a 
Magistrate,  to  whom  an  application  is  made, 
knows  or  has  reason  to  heiiave  that  a  similar 
application  on  the  same  facts  has  been  adjudi- 
cated on,  he  ought  not  to  act  on  the  application 
without  considering  the  previous  decision,  but 
that,  when  he  does  so,  he  is  not  wrong  in  law, 
nor  are  his  proceedings  bad  and  void,  regardless 
of  the  merits.  Where  the  second  Magistrate 
has  done  substantial  justice,  it  is  a  sufficient 
reason  for  refusing  to  interfere  in  revision. 
Maung  Po  SO  V.  Ma  Kyin  Mi.  14  Bur,  L.R. 
259  =  4  L.B  R.  337  =  9  Cr.  L.J.  21. 

(3461)— S.  403— 0/7ewce  under  Forest  Act- 
Legality  ol  trying  accused  twice  on  same  facts. — 
It  is  the  duty  of  the  prosecution  to  put  before 
the  Court  true  evidence  respecting  the  measure- 
ment of  the  timber,  which  the  accused  cut  in 
excess  of  his  license,  and  failure  to  do  this  at 
the  first  trial  does  not  entitle  the  Crown  to 
prosecute  the  offender  again,  in  respect  of  tha 
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same  timber,  on  the  ground  that  tjie  measure- 
ment stated  at  the  first  trial  was  incorrect  and 
below  the  amount  of  timber  actually  cut. 
S.  403  of  the  Code  applies  to  such  a  case.  SAN 
Mya  v.  King- Emperor,  3  L.B.R.  253  =  5  Cr. 
L.J.  412. 

(3462) — S.  i03— Resumption  of  trial  after  ac- 
quittal—  Validity — When  once  a  Sessions  Judge  ' 
had  acquitted   an   accused  ou  a  charge  for  the  j 
trial    of   which  he  had    been  committed,    the  j 
Judge  could  not  take  further  proceedings  in  the  i 
case,  and  a  second  trial  on   the  same  facts  for  j 
the  same  criminal  act,  but  only  under  a  different  | 
section  of  the  Pena!  Code,  would  be   barred  by  \ 
s.  403,  Crim.  Pro.  Code.     There  is  no  provision  I 
in  the  Code  which  enables  a  Judge,  on  a  trial 
for  murder,  to  acquit  the  prisoner  of  the  murder,  j 
refer  the   ci.se  to  the    High   Court    and    then  i 
resume  the  trial.     EmpIIESS  v.  GaNESH  PRA- 
SAD, 2  C.P.L.R.  66,  Cf. 

(3463)— S.  403  [  =  Crim.  Pro.  Code,  1882, 
s.  403) — Acgtuttal  on  a  minor  offence — Fresh 
trial  on  a  major  offence,  validity  of. — Where, 
upon  a  charge  of  dacoity,  the  Magistrate  split 
it  up  and  convicted  the  accused  of  rioting,  using 
criminal  fore?,  and  misappropriating  the  pro- 
perty of  a  deceased  person,  and,  in  appeal,  the 
Ssssions  Court  reversed  the  conviction,  holding 
that  the  offence  committed,  if  any,  amounted 
to  dacoity,  but  that,  the  facts  being  incredible, 
there  was  no  occasion  to  order  a  committal, 
held,  that  another  Magistrate  may  try  the 
charge  o!  dacoity  on  a  fresh  complaint  being 
lodged  and  that  the  order  of  the  Sessions  Judge 
was  no  bar  to  further  proceeding  on  the  same 
facts.  VIRANKUTTI  V.  ChiYAMU,  7  M.  557  = 
2  Weip  456.  [ft.,  24  C.  528  =  1  G.W.N.  370  ; 
D.,  23  C.  211  =  5  C.W.N.  169.] 

(3464) — S.  i03— Previous  trial  without  sanc- 
tion where  sanction  necessary — Subsequent  trial 
after  sanction. — Where  the  law  requires  a  pre- 
vious sanction  to  be  given  before  a  charge  can 
be  entertained  by  a  Court,  that  Court  is  not  a 
Court  of  competent  jurisdiction  until  the  sanc- 
tion has  been  obtained.  (22  B.  711,  F.)  One 
M  purporting  to  be  one  J  presented  a  docu- 
ment for  registration  and  was  identified  by 
the  accused  before  the  Sub- Registrar.  She  was 
convicted  of  forgery  and  cheating.  The  accused 
was  first  put  upon  his  trial  for  aiding  and  abet- 
ting forgery  and  then  for  aiding  and  abetting, 
cheating  but  was  acquitted.  The  Registrar, 
thereupon,  sanctioned  his  prosecution  under 
the  Registration  Act.  Held,  that  the  previous 
trials  were  no  bar  to  the  trial  of  the  accused 
under  the  Registration  Act.  EMPEROR  v. 
JlWAN,  13  k  L.J.  4  =  37  A.  107  =  16  Cr.  L.J. 
144  =  27  Ind.  Cas.  208. 

(3465)  —  S.  403  —  Acquittal  —  Some  accused 
charged  with  others — Acquitttd  inprevious  trial 
—  Whether  bars  trial  of  othen  subsequently 
captured  —  S ame  transaction  —  Hrgh  Court — 
Powers  of  interference. — Where  some  out  of 
several  persons  charged  with  offences  under 
ss.  148,  3it6  and  302,  IP.C,  were  placed  on 
trial   and  acquitted,  and   whera  subsequently 
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five  others  implicated  in  the  same  transaction 
were  captured  and  put  upon  their  trial,  Eeldf 
that  the  acquittal,  under  s  403,  Crim.  Pro. 
Code,  of  the  accused  who  were  tried  previously, 
is  no  bar  for  the  trial  on  the  same  charges  of 
the  persons  subsequently  arrested.  Where,  in 
the  first  trial,  the  Sessions  Judge,  having 
disbelieved  the  evidence,  acquitted  the  accused 
and  expressed  an  opinion  that  the  facts  and 
circumstances  suggested  to  him  a  very  strong 
doubt  as  to  the  truth  of  the  prosecutjon  story, 
but  nevenheless  came  to  the  conclusion  that 
a  riot  did  take  place  in  which  one  person 
was  killed,  the  High  Court  refused  to  interfere 
with  the  pending  prosecution  of  the  persons 
who  were  subsequently  captured  and  put  upon 
trial.  KOKil  SiiRDAR  v.  Mehar  KHAN,  3? 
C.  680  =  7  Ind.  Cas.  932  =  11  Cr.  L.J.  541. 

(3466)— S.  403— See  ACQUITTAli,  1  L.B.R. 
340. 

(3467)— S.  403— See  ACT  III  OP  1877,  s.  81, 
6  0,    C.   153. 

(346S)— S.  403— See  ACT  IV  OF  1889,  .ss.  6 
and  7.  23  C  174. 

(3469)— S.  403— See  BUR.  ACT  III  OP  1898, 
ss.  92  (1,  2,  3),  180,  5  L.B.R.  12  =  9  Cr.  L.J. 
578  =  2  Ind.  Cas.  357. 

(3470)— S.  403— See  PUN.  ACT  XX  OP  1S91, 
8.  164,  63  P.L.R.  1904. 

(3471)— 8.  403— See  CONVICTION.  6  M.H.C. 
App.  7. 

(3472)— S.  403— Acquittal  under  s.  498,  I. P. 
C. — Opposite  finding  on  same  evidence  under 
s,  363.  LP.C,  illegal— See  PENAL  CODE, 
S3.  363,  498,  9  Ind.  Cas.  511  =  56  P.L.R.  1911 
=  12  Cr.  L.J.  94. 

(3473)— S.  403  — See  PENAL  CODE,  .=s.  409, 
424,  1  U.B  R,  1902—1903,  Penal  Code,  9. 

(3474)— S.  403— See  PUN.  REG.  IV  OP  1873, 
30  P.R.  1881,  Cr. 

(3475)— S.  403— See  RES  Judicata,  l  L.B. 
R.  340,  F.B. 

(3476)— S.  403(l)-iVo  complaint— Order  of 
acqtiittal — Whether  bar  to  anew  trial.  —  A 
soldier  from  Burma  (complainant)  sent  an  inti- 
matiou  to  the  District  Magistrate  that  ha 
had  authorised  his  brother  to  file  a  complaint 
against  the  accused  for  enticing  away  his  wife. 
When  the  case  came  on  for  hearing,  it  appeared 
that  the  brother  had  no  such  authority  and 
the  Magistrate  acquitted  the  accused.  The 
complainant  then  filed  a  complaint  personally. 
Held,  that  the  previous  acquittal  was  no  bar 
to  the  trial  of  the  present  complaint,  inasmuch 
as  the  finding  of  the  Magistrate  amounted  to 
this,  that  there  was  no  complaint  before  him. 
UMER-UD-DIN  v.  KING-EMPKROR,  6  A  L.J. 
262  =  31  A.  317  =  9  Cr.L  J.  526  =  2  Ind.  Gas. 
219.     (9  A.  13i,  F.B.,  E.) 

(3477)— S.  403-See  Nos.  15,  128,  574,  2008, 
2087,  2090,  2207,  2248,  2371,  2374,  2.376,  2377, 
2397  to  2400,  2403,  2455,  2481,  2507  to  2512, 
2523,  2529,  2621  to  2624,  26.39,  2762,  2968, 
2990,  3164,  3167,  £168,  3195,  supra  ani 
NO.  3730,  infra. 
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Crim.  Pro.  Code  (Act  Y  of  iS9Q)— continued, 
(3478)— Ss.    403  (I  to  4)    and  Expln.     436— 

See  Commitment  to  Sessions  Court,  Rat. 
Un.  Cr.  C.  337  =  Cr.  Rg.  27  of  1887. 

(3479)— S.  403  {3)— Conviction  for  hurt— 
Re-trial  for  murdrr. — A  conviction  for  simple 
hurt  is  DO  bar  to  a  commitment  and  subsequent 
trial  for  an  offence  under  ss.  302  or  301:.  I.P  C, 
if  the  person  to  whom  the  hurt  is  caused  dies 
subsequent  to  the  conviction,  from  the  result  of 
the  injuries  inflicted  upon  bim.  CROWN  v. 
Sarbiland,  3  P.R.  1901,  Cr. 

(3480)— S.  403  (i)— Conviction  under  s.  323, 
I.P  C  ,  while  complaint  wati  lor  thr  offence  of 
culpable  homicide — Subsequent  trial  for  latter 
offence  not  barred. — Where  a  Magistrate  convicts 
the  accused  of  tho  offence  of  hurt,  while  the 
offence  complained  of  by  the  police  was  one  of 
culpable  homicide,  held,  ihat  the  conviction, 
although  it  may  not  amount  to  a  discharge  of 
the  accused  of  the  latter  offence,  is  yet,  uoder 
para  4  of  s.  403,  no  bar  to  the  trial  of  the  accused 
for  an  offence  under  s.  304,  which  the  Magistrate 
is  not  competent  to  try.  EMPEROR  v.  ZUJI 
MANU  DIBRIT.  5  Bom.  L.R.  125  iRel.,  13  Cr. 
LJ.  742=17  Ind.  Gas.  54  =  243  P. L.R.  1912  = 
7  P.R.  1912,  Cr.  =  39  P.W.R.  1912.] 

(3481) — S,  403  (4) — Acquitting  accused  on 
their  mere  denial  toithout  examiutng  witnesses 
for  prosecutvin — High  Court's  interference  tutth 
order  of  acquittal. — As  a  general  rule,  the  High 
Court  will  not  interfere  with  an  order  of  ac 
qiaittal,  but  it  has  the  power  to  do  so,  and  this 
power  may  be  properlv  exercised  in  particiulac 
oases.  (U.B.R.  1897—1901,  Vol.  I,  91.  E.)  So, 
where  a  Magistrate  passes  orders  without  even 
calling  the  witnesses  for  the  prosecution,  though 
they  were  ready  to  be  examined,  and  convicts 
some  of  the  accused  on  their  own  admissions, 
and  lets  the  others  off  simply  because  they 
denied  the  charge,  without  calling  any  evidence 
at  all,  the  Magistrate's  procedure  is  illegal,  and 
the  High  Court  will  interfere  in  revision  against 
the  order  of  acquittal  and  order  a  re-trial.  K. 
E  V.  NGA  San  Wein,  U  B  R.  1912,  148  =  19 
Ind.  Cas.  177  =  H  Cr.L  J.  177, 

(3482)— Ss.  403  (i),  213  -Acquittal  of  accused 
under  ss.  325,326,  148,  Penal  Code — Subsequent 
trialunder  s  302,  Penal  Code  — Commitment  in 
pursuance  of  order  by  Sessions  Judge—  Legality. 
— Held,  the  subsequent  trial  of  accused  for 
offence  of  murder  under  s.  302,  T,P.C.,  is  justi- 
fiable under  s  403  (4),  Crim.  Pro.  Code,  not- 
withstanding the  fact  that  they  had  been 
acqui'ted  by  the  Magistrate  of  offences  under 
ss.  325,  326,  148,  I.P.C  ,  inasmuch  as,  although 
the  subsequent  offence  with  which  they  were 
charged  was  constituted  by  the  same  acts  which 
constituted  the  offences  of  which  they  had  been 
acquitted  by  him,  the  Magistrate  was  not  com- 
petent to  try  the  offence  of  murder  with  which 
they  were  subsequently  charged.  An  order  of 
commitment  made  under  s.  208,  Grim.  Pro. 
Code,  is  none  the  less  valid  because  it  was  made 
in  pursuance  of  a  direction  given  by  the  Sessions 

Judge.    Wadhawa  Singh  v.  Grown,  7  P.R. 
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1912,  Cr.  =  39  P.W.R.  1912.  Cr.  =  243  P. L.R. 
1912  =  17  Ind.  Cas.  54  =  13  Cr.  L.J,  742.  (5  B. 
L.R.  125,  F.;  20  C.  633,  D.) 

(3483)— Ss.  403  (Expl.)  and  437— See  MAGIS- 
TRATE, Duty  OF,  2  L.B.R.  27. 

(3484)~Ss.  403,  235,  sub-ss.  (1)  and  (2t  — 
Penal  Code,  ss.  210,  20'2,  176— Acquittal  of 
offence  under  s.  202.  I.P.  Code — Subsequent 
trial  for  an  offence  under  s.  176,  I  P.  Code,  on 
same  facts — Legality.  —  A  person,  who  has  been 
tried  for  offences  under  ss.  201,202  of  the  Penal 
Code  and  acquitted  by  the  Sessions  Court, 
cannot  be  tried  again  for  an  offence  under  s.  176 
of  tbe  Penal  Code,  based  on  the  same  facts,  by 
an  inferior  (Criminal  Court,  as  the  case  of  such 
a  person  does  not  come  under  sub-s.  (1)  of 
s.  235  of  the  Crim. Pro.  Code,  but  rather  under 
sub  p.  (2)  of  that  section.     The   charge,    under 

8.  176  of  the  Penal  Code  might  have  been  framed 
at  the  former  trial  on  the  very  same  facts  and 
the   Sessions    Court,  which  tried    him    under 

9.  202  of  the  Penal  Code,  was  competent  to  try 
him  under  s.  176,  Penal  Code.  SHARBEKHAN 
GOHAIN  v.  EMPEROR,  10  C  W  N.  518  =  3  Cr. 
L.J  388.  [R.,  36  M. 308  =  13  M.L.T  360,24 
M  L.J.  463=19  Ind.  Cas.  310=14  Cr.L.J.  214, 
15  Cr.L  J.  460  =  24  Ind.  Gas.  340  =  18  C.W.N. 
723;  £».,  37  C.  604  =  12  C.L.J.  15  =  14  C.W.N. 
839  =  11  Or.  L.J.  325  =  6  Ind.  Cas.  352.] 

(3485)— Ss.  403,  236,  235,  cl.  (1)  and  195— 
Charge  under  s.2i\,  I.P.C, — Acquittal  — Sub- 
sequent proceedings — Charge  under  s-  182,  Penal 
Code,  on  the  same  facts— Bar  under  s.  403 — 
Scope  of  s  403.  els.  (1)  and  (4) — Sanction  under 
s.  195,  Crim.  Pro-  Code — Nature  of — Whether 
affects  competency  of  tribunal — I  P.C.,  ss.  182, 
2tl.  —  Where  the  accused  was  charged  in  a 
previous  case,  with  having  committed  an  offence 
punishable  under  s.  211,  I.P.C,  on  the  basis 
of  tbe  following  facts,  viz  ,  that  he  gave  false 
information  on  5th  February,  1907  and  that,  on 
the  llth  February,  he  repeated  this  information 
and  stated  that  ho  suspected  the  complainant  of 
the  offence  of  theft  disclosed  by  the  information, 
and  where,  it  being  found  that  there  was  no 
theft  at  all,  the  accused  was  acquitted  :  Held, 
that  s.  403  (1),  Grim.  Pro.  Code,  constituted  a 
bar  to  subsequent  proceedings  against  fhe 
accused  on  a  charge  laid  under  s.  182,  I.P.C. 
A  bar  under  s.  40-3,  Crim,  Pro.  Code,  operates 
not  only  where  a  percon  has  been  tried  for  an 
offence  ard  convicted  or  acquitted  of  it  and  is 
sought  to  be  tried  again  for  the  same  offence,  but 
also  where  he  is  sought  to  be  tried  on  the  same 
facts  for  any  other  offence  for  which  a  different 
charge  from  tbe  one  made  against  him  might 
have  been  made  on  the  same  facts  under  s.  236, 
Grim.  Pro.  Code,  or  for  which  he  might  have 
been  convioled  under  s.  237,  Grim.  Pro.  Code. 
S.  236,  Crim.  Pro.  Code,  would  be  applicable  to 
a  case  where,  on  the  same  facts,  it  is  doubtful 
whether  the  accused  committed  one  offence  only 
or  both  that  offence  and  another.  S.  235  (1), 
Crim.  Pro.  Code,  seems  to  be  inapplicable  when 
the  accused  is  sought  to  be  charged  with  anothe 
offence  on  the  ideatioal  facts  on  which  he  was 
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cbar^ed  before  with  one  offence.  (2  C.LJ.  622. 
8  M  296,  10  G.W.N.  518,  24  M.  641,  R  )  S.  403 
(4),  Grim.  Pro.  Gode,  refers  to  the  character 
and  status  of  the  tribunal  when  it  refers  to 
competeacy  to  try  the  offence,  as  shown  by 
illusrrations  {()  and  (<?)  to  the  section-  A  sanction 
UDOer  s  195,  Grim.  Pro.  Gode,  is  not  a  condition 
of  the  competency  of  the  tribunal  ;  it  is  only  a 
oondiiion  precedent  for  the  institution  of 
proceeding  before  the  tribunal,  K.  GANAPATHI 
Bhatta  v.  King-Emperor,  24  M.L.J  463  = 
13  M.L.T.  360  =  19  Ind.  Gas.  310  =  14  Cr.L  J. 
214  =  36  M.  308. 

(3406)— Ss.  403,  236,  2S7—Prevtotis  acquittal 
of  CO  accused,  if  bar  to  trial — Additional  facts 
ascertained  subsequently — Penal  Code,  ss.  380  d 
411.  — On  a  charge  of  thefc  under  s.  380,  I.P.G  , 
against  three  persons,  .4,  B  and  G.  two  of  them 
A  and  B  were  placed  on  their  trial  and  acquit- 
ted by  a  competent  Gourt.  Subsequently,  some 
of  the  stolen  properties  having  been  discovered 
in  the  house  of  the  third  accusea,  G,  G  was  put 
upon  his  trial  for  an  offence  under  s.  411, 1. P. 
G.,  and  convicted.  Held,  that  the  previous 
acquittal  of  A  and  B  was  no  bar  to  the  subse- 
quent trial  and  conviction  of  C.  as  there  were 
certain  additional  facis  before  the  Court, 
ascertained  subsequent  lo  the  acquittal,  which 
supported    the    charge    under    s.   411,    I.P.C, 

Deputy  Legal  kemembrancer  v.  Hatim 
MOLIiAH,  10  C  W  N    1031  =  4  Cr.L.J.  173.    (4 

C.W.N.  346,  7  G.W.N.  493.  D.) 

(3487)— Ss.  403,  305,  308,  271,  272— Autrefois 
acquit — "  Any  other  cffen:  e  with  v:hich  he  might 
have  been  charged"  meaning  and  fffect  of — 
Acquittal  on  charge  of  viurder  if  bar  to  trial 
on  charge  oj  culpable  homicide  where  culpable 
homicide  was  charged  in  the  previous  trial  — 
Acquittal  on  charge  under  s.  302/34,  I.P.C  ,  if 
bar  to  trial  on  charge  under  s  302/114.  or 
30^1109,  Penal  Gode — Discharge  of  jury  under 
s.  305,  Crim.  Pro.  Code.  and.  trial  before  a  fresh 
jury  under  diiection  of  Court  if  a  continuation  of 
the  first  trial  on  the  original  plea  —Plea  of 
accused  if  necessary  again  in  second  trial — 
Pleading  not  guilty  and  autrefois  cquit  at  one 
and  the  same  time,  if  proper — English  law  of 
criminal  pleading,  bearing  of.  on  Indian  Crimi- 
nal Procedure— Plea  of  not  guilty  not  a  plea 
recognized  by  the  Indian  Code  of  Criminal 
Procedure. — The  accused  was  indicated  in  the 
Calcutta  Gourt  of  Criminal  Sessions  under  five 
counts  which  were,  firstly,  the  murder  of  one 
N  under  s.  302/34,  I.P.G.  secondly,  murder  of 
the  same  man  under  s.  302/114,  I.P.G-,  thirdly 
abetting  the  murder  of  the  same  man  under 
s.  302/109,  I.P  G.,  fourthly,  the  murder  of  one 
A,  fifthly,  culpable  homicide  of  A.  The  accused 
pleaded  not  guilty  to  all  the  charges.  The 
jury  unanimously  acquitted  the  accused  of  the 
first  and  the  fourth  charges  and  differed  as  to 
the  other  counts,  there  being  not  as  many  as 
six  who  agreed  in  opinion.  The  Judge  dis- 
charged the  jury  under  s.  305,  Grim.  Pro  Code, 
and  directed  a  re-trial.  On  the  re- trial  of  the 
accused  before  a  fresh  jury  on  the  remaining 
counts  of  the  indictment,  the  accused  pleaded 
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not  guilty  as  also  autrefois  acquit  and  it  was 
urged  in  defence  (l)  that,  as  the  accused  had 
been  acquitted  of  the  charge  of  murder  of  A, 
he  could  not  be  tried  again  for  committing  cul- 
pable homicide  on  him;  and  (2)  that,  as  he  had 
been  acquitted  of  an  oSence  under  s.  30:^/34, 
I.P.G.,  in  relation  to  the  murder  of  N,  he  could 
uot  be  convicted  of  an  oSence  in  relation  to  the 
same  man  under  s.  302/109  or  302/114,  I.P.C. 
Held — that  s.  403  protected  the  accused  only 
against  a  trial  for  murder  and  any  other  offeuce 
for  which  a  difierent  charge  from  the  one  mide 
against  him  "  might  have  been  made,"  But 
the  ofience  of  culpable  homicide  for  which  he 
was  tried  again  was  one  of  the  charges  actually 
made  against  him  and  on  the  term-!  <3f  s,  403, 
Crim.  Pro.  Gode,  the  first  objection  failed.  If 
the  accused  had  been  charged  with  murder 
alone,  a  verdict  of  not  guilty  would  have  pro- 
tected him  from  another  trial  lor  culpable 
homicide  and  were  he  acquitted  of  culpable 
homicide  he  would  bo  protected  from  a  trial  for 
any  oSence  involving  hurt;  but  where  a  charge 
was  made,  the  case  fell  outside  the  provisions 
of  the  law  dealing  with  cases  where  it  might 
have  been  made.  That,  for  the  purposes  of 
s.  403,  the  accused  was  uot  being  tried  again 
but  was  being  tried  on  the  original  indictment, 
and  on  his  first  plea  of  not  guilty.  S.  308, 
Grim.  Pro.  Code,  did  not  affect  the  construction 
of  s.  403.  That  s.  403  should  not  be  construed 
with  reference  to  the  English  law  relating  to 
criminal  pleading.  Ss.  271  and  272,  Grim 
Pro.  Code,  contain  all  that  is  necessary  as  to 
pleading,  and  there  is  no  need  to  supplement 
their  contents  by  a  reference  toanv  other  system 
of  judicature.  That  the  plea  of  'Not  guilty'  was 
one  not  recognised  by  the  Gode  of  Criminal 
Procedure,  and  it  was  not  open  to  the  accused 
to  make  any  answer  to  an  indictment  except 
guilty  or  a  claim  to  be  tried.  S.  403  has 
nothing  to  do  with  pleading,  but  is  in  terms  of 
a  limitation  on  tba  jurisdiction  of  the  Court. 
A  defence  under  that  section  may  be  set  up  at 
any  time  before  verdict  in  any  form.  Thaij 
even  assuming  the  case  to  be  governed  by  the 
English  law  of  pleading,  autrefois  acquit  was 
not  properly  pleaded.  That  the  accused  had 
already  pleaded  'Not  guilty'  in  the  first  trial 
and  that  plea  was  still  awaiting  adjudication 
and  the  second  plea  was  therefore  unnecessary 
and  of  no  efiect.  That,  even  if  the  principles  of 
English  law  were  to  be  applied  to  the  present 
case,  the  acquittal  for  murder  was  no  bar  to  the 
re-trial  for  culpable  homicide.  Whore  another 
person  actually  killed  the  deceased,  the  accused 
who  was  stated  to  have  accompanied  him  and 
attempted  to  kill  him  could  not  be  charged 
with  murder  under  s.  34  of  the  Penal  Code. 
8  34,  Penal  Code,  is  to  be  read  according  to 
the  meaning  of  its  terms,  without  reference  to 
any  doctrines  derived  from  the  English  Com- 
mon Law.  The  construction  put  on  the  section 
in  R,  V.  Mahabit  Tiwari  and  Gouridas 
Nomasudra  v.  Emperor.  (21  A.  263.  13  G.W.N. 
680,  R  )  (Which  is  summarised  in  para  243  of 
Mayne's  Criminal  Law)  is  wider  than  the 
terms   of  the  section  justify.     The  finding  of 
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'  Not  guilty  '  by  tho  jury  on  the  charge  under 
9.  302Jf34,  I.P.C.,  under  the  direction  of  the 
Judge  for  an  acquittal  on  legal  grounds  did  not 
decide  any  question  of  fact  and  could  not  be 
taken  as  negativing  the  common  intention  of 
the  accused  and  the  man  who  in  fact  killed  N. 
That  there  is  no  reason  for  saying  that  a  man 
must  be  absent  in  order  to  abet  under  s.  109, 
I.P.C  That,  by  instigating  the  unknown 
murderer  by  accompanying  him  to  the  place 
and  by  aiding  him  in  his  flight  afterwards,  the 
accused  would  be  abetting  the  murder  under 
a.  109,  I.P.C,  even  if  he  was  not  present  at 
the  murder  ;  his  presence  Iheie  would  make  him 
liable  for  the  murder  under  s.  114.  The  effect 
of  3.  109  and  s.  114  of  the  Penal  Code  is  to 
supersede  all  the  English  law  relating  to 
principals  of  the  first  and  second  degiees  and 
accessories  before  the  act.  EMPEROR  v. 
NlRMAli  KANTA  ROY,  18  C.W.N,  723  =  15  Cr. 
L.J.  460  =  24  lad.  Cas.  340  =  41  C.  1072. 

(3488)— Ss.  403,  409  — Autrefois  acquit— 
Separate  charges — One  transaction — Pending 
trial — Revision. — The  accused  along  with  gome 
others  was  charged  before  a  Sessions  Court  with 
offences  under  ss.  467,  114  of  the  Penal  Code, 
in  respect  of  the  forgery  of  six  documents  under 
circumstances  constituting  a  single  transaction, 
but  the  charge  m  respect  of  the  accused  was 
only  in  respect  of  the  forgery  of  three  of  these 
documents.  The  accused  was  eventually 
acquitted,  but  the  District  Magistrate  com- 
menced another  prosecution  against  the  accused 
in  respect  of  the  other  three  statements.  Held, 
on  an  application  to  stop  the  proceedings,  that 
the  accused  was  not  entitled  in  law,  under 
3.  403  of  the  Grim.  Pro.  Code,  to  have  the  pro- 
ceedings quashed,  but  that,  under  the  circum- 
stances of  the  case,  it  was  not  expedient  to 
carry  the  proceedings  further.  EMPEROR  v. 
INAM-ULLAH,  A  W.N.  1903.  238  =  2  A.L.J. 
673  =  2  Cr.  L.J.  790. 

(3489)— Ss.  403,  423,  530,  556-PoMJeys  of 
appellate  Court— Order  convicting  appealed 
against — Order  of  acquittal — Bar  to  subsequent 
proceedings— Order  not  set  aside. — S.  423,  Grim. 
Pro.  Code,  defines  the  powers  of  the  appellate 
Court,  and  in  that  section  a  clear  distinction  is 
drawn  between  the  powers  which  may  be  exer- 
cised in  an  appeal  from  an  order  of  acquittal 
and  in  an  appeal  from  a  conviction.  Where 
two  persons  are  tried  by  a  Magistrate,  one  of 
whom  was  acquitted  and  the  other  convicted 
and  the  convicted  appealed,  held  that  the 
Sessions  Judge,  in  dealing  with  the  appeal,  had 
no  jurisdiction  to  pass  any  order  which  affected 
the  acquittal  of  the  other  man.  Where  a  man 
is  put  on  trial  and  he  produces  an  order  of 
acquittal  passed  by  a  Court,  which  on  the  face 
of  it  is  a  Court  of  competent  jurisdiction,  in 
respect  of  the  offence  charged,  the  Court  before 
which  such  order  is  produced  is  not  entitled  to 
impeach  the  competency  of  the  Court  which 
passed  the  order,  on  the  ground  that  the  presid- 
ing oflBcer  may  perhaps  have  laboured  under 
the  disqualification  prescribed  by  s.  556,  Grim. 
Pro.  Code.     Until  such  an  order  is  set  aside  by 
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some  competent  Court,  the  man  acquitted  is 
entitled  to  plead  it  under  s.  403  in  connection 
with  any  other  proceeding  that  may  be  taken 
against  him.  Darbari  Mal  v.  KlNG- 
Emperor,  8  A  L.J,  1129  =  12  Cr.  L  J.  575  = 
12  Ind.  Cas.  839. 

(3490)— Ss.  403  and  423(6)  {  =  Crim.  Pro. 
Code,  1882.  ss.  403.  i23)- Tnal  on  several 
charges — Acquittal  on  so^ne  and  convictioji  on 
other  charges— Appeal  from  conviction — Power 
of  appellate  Court.  — ^hea  an  actor  series  of 
acts  is  of  such  a  nature  that  it  is  doubtful  which 
of  several  offences  the  facts  which  can  be  prov- 
ed will  constitute,  an  appeal  from  a  conviction 
for  any  one  of  such  offences  must  lay  the  whole 
case  open  to  the  interference  of  tho  appellate 
Court,  notwithstanding  any  order  of  acquittal 
by  the  first  Court  in  regard  to  any  of  the  other 
offences.  The  interference  of  the  appellate 
Court  in  such  cases  must  be  directed  primarily, 
not  against  the  acquittal,  but  against  the  con- 
viction which  is  called  in  question  by  ihe 
accu.sed,  though  if  the  interference  is  to  be 
rational  and  complete,  the  appellate  Court 
must  deal  with  the  whole  case.  If  the  verdict 
of  a  jury  is  found  in  such  cases  to  be  erroneous, 
owing  to  a  misdirection  by  the  Judge,  it  must 
be  set  aside  in  its  entirety,  as  the  appellate 
Court  cannot  go  into  facts  and  substitute  its 
own  verdict  for  that  of  the  jury.  Where,  there- 
fore, the  appellate  Court  reverses  the  verdict  of 
a  jury  and  orders  a  re-trial,  such  re  trial,  un- 
less the  appellate  Court  has  limited  the  scope, 
must  bo  taken  to  be  one  upon  all  the  charges 
originally  framed.  KRISHNA  DHAN  MANDAD 
v.  Queen-Empress.  22  C.  377.  [R.,  23  C. 
975.  40  C.  163  =  13  Cr.  L.J.  497  =  15  Ind.  Cas. 
641,  5  L.B.R.  241  =  11  Cr.  L.J.  738  =  8  Ind. 
Cas.  952  =  3  Bur.  L.T.  124.  12  P.R.  1904,  Cr.= 
110  P.L.R.  1904.] 

(3491)— Ss.  403,  423  (6).  439  {i)— Appeal 
against  conviction — Acquittal— Re-trial — High 
Court's  power  to  alter  the  finding  and  enhance 
sentence — Revision — Applicability  of  s,  489(4) 
— Construction  of  statute.— A.  High  Court, 
when  hearing  an  appeal  against  a  conviction, 
may,  as  a  Court  of  Appeal,  under  s.  423,  cl.  (6), 
Crim,  Pro,  Code,  alter  the  finding,  and  then  as 
a  Court  of  Revision  under  s.  439,  Grim.  Pro. 
Code,  enhance  the  sentence  so  as  to  make  it 
appropriate  to  the  altered  finding.  In  such 
cases  the  prohibition  of  re-trial  contained  in 
s.  403,  does  not  apply,  as  an  appeal  to  a  High 
Court  is  not  a  second  trial  but  a  continuation 
of  the  trial  in  the  Sessions  Court  and  throws 
open  the  whole  case  to  the  interference  of  the 
High  Court.  (7  Ind.  Cas.  861.  34  M.  545,  8M. 
L.T.  313.  11  Cr.  L  J.  536,  10  Ind.  Gas.  372,  21 
M  L.J.  805,  10  M.L.T.  66,  1911  2  M.W.N.  106, 
35  M.  243,  12  Cr.  L.J,  269.  23  C.  975,  22  C. 
377,  9  A.  144,  E.)— Sub-s.  (4)  of  s.  439.  refers 
to  a  case  where  the  trial  has  ended  in  a  com- 
plete acquittal,  not  to  a  case  where  the  trial 
has  ended  in  a  conviction  but  the  Court  has 
wrongly  applied  the  law  or  has  wrongly  found 
some  fact  not  proved,  and  has,  in  consequence, 
held  that  the  conviction  should  be  under  soma 
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section  of  the  Code  other  than  the  section  pro- 
perly applicable.  The  sub  section  cannot  be 
held  to  liruitp  the  powers  of  a  Court  of  Appeal. 
It  only  limits  the  powers  of  a.  High  Court  when 
aciiag,  not  as  a  Court  of  Appeal,  but  as  a  Court 
of  Revision.  The  terms  ot  a  statute  should  not 
be  so  construed  as  to  involve  an  inconsistency 
between  its  diSerent  parts.  Kambam  Bau 
liEDDY  V,  Emperor,  37  M  119  =  22  Ind.  Cas. 
756  =  13  Cr.  L.J.  180. 

(3492)— Ss.  403,  436.  487,  439  (  =  Crim.  Pro. 
Code,  1832,  ss.  403,  436,  437.  im)~Pawer  of 
Presidency  Magistrate  to  refer  a  dispitle  to  arbi- 
tration.—Where  a  Presidency  Magistrate  refer- 
red a  complaint,  of  extortion  to  arbitration  and 
discharged  the  accused,  and,  on  the  arbitration 
falling  through,  revived  the  complaint,  held, 
that  the  Magistrate  should  not  have  allowed  a 
reference  to  me  arbitration  and  his  order  of 
discharge  was,  therefore,  illegal,  and  held, 
further,  that  he  could  revive  the  complaint 
evevi  after  the  discharge,  as  the  provisinns  of 
ss.  426  and  437  would  noc  apply  to  Presidency 
M-igistrates.  OPOORBA  KUMAR  SETT  and 
SREEMUTTY  BRAJANGANA  DASSI  v.  SREE- 
MATTY  PROBOD  KUMARI  DASSI.  1  C  W.N.  49. 
[F.,  28  C.  211  =  5  OWN.  169;  Appr..  28  C.  652 
=  5  C.W  N.  457;  R.,  2  L.B.R.  27;  D.,  24  C.  528 
=  1  C.W.N.  370.] 

(3493)  — Ss.  403,  i37— Discharge  ot  accused 
person-  Dismissal  of  camplaint  -  Fresh  proceed- 
ings.— Although  the  discharge  of  an  accused 
person  or  tbe  dismissal  of  a  complaint  is  no 
bar  to  the  institution  of  fret-h  proceedings 
otherwise  than  under  s.  437,  Crim.  Pro.  Code, 
yet,  a  Magistrate  enterfaining  a  complaint  under 
such  circumstances  is  bound  to  exercise  a 
proper  discretion.  Ml  I'HE  KiN  v  Nga  THA, 
U  B  R.  1904,  2nd  Qr  ,  Crim.  Pro  Code,  19.  (28 
C.  652,  29  C.  726,  L.B  R.  189-J— 1900,  169,  L. 
B.R.  1903,  Vol  II,  27,  U.BR.  1892-1896, 
Vol.  I.  48.  H.)  \_B.,  11  Cr.  L.J.  5S  =  4  Ind. 
Cas.  827  =  U.  B.R.  1907—1909,  II,  WorRman's 
Breach  of  Contract,  p.  1.] 

(3494)  — Ss.  403,  439 -See  TRIAL,  2  A-L  J. 
673  =  A.W.N.  1905,  238  =  2  Cr.  L.J    790. 

(3495)— Ss.  403,  494,  235,  236.  237,  ^b— Scope 
— Rule  o)  autretois  acquit  and  autrefois  convict 
— First  charge  tinders.  203,  I.P C,  withdrawn 
— Subsequent  trial  on  same  facts  for  offence 
under  s.  Ill ,  I.P. C.~Pe7ial  Code,  ss.  71,177, 
203.  —  S-  235,  Crim.  Pro.  Code,  must  be  inter- 
preted in  a  broad  and  commoosense  way,  and 
not  by  a  technical  dissection  of  the  language 
employed.  There  is  a  clear  distinction  between 
the  three  sub-suctions  of  s  235  Reading  the 
whole  section  with  s  71,  I.P  C.,  we  get  a  four- 
fold result  which  may  ba  stated  thus  :  First : — 
A  repetition  in  the  same  traiii-aaiion  of  several 
criminal  acts  of  exactly  tbe  same  character 
may  constitute  one  crime,  e  g.,  a  number  of 
blows  on  one  person,  a  number  of  lies  in 
one  continuous  deposition,  or  a  number  of 
articles  stolen  at  one  house-breaking.  That  is  a 
case  covered  by  s.  71,  Penal  Code.  Secondly  :  — 
A  single  transaction  may  give  rise  to   either, 
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(1)  several  offences  of  a  different  character,  each 
complete  in  itself  and  distinct  from  the  other, 
e  g.t  criminal  breach  of  trust  accompanied  by 
falsification  of  accounts  as  a  preliminary  or  a 
sequel  to  such  breach  ;  or  (2)  several  offences  of 
the  same  character  but  affecting  different 
persons,  e.g.,  a  single  gunshot  fired  with 
criminal  intent  which  injures  two  or  more 
persons  ;  such  oases  come  under  the  first  sub- 
section of  s  235,  Crim.  Pro.  Code,  afore- 
mentioneiK  Thirdly: — The  same  series  of  acts 
may  constitute  different  offences.  All  may  be 
charged,  but  only  one  offence  can  be  regarded  as 
committed  for  the  purpose  of  inflicting  punish- 
ment, e  g..  a,  person  who  sets  fire  to  a  warehouse. 
Here  his  act  is  an  offence  under  s  435,  and  also 
under  s  435,  Penal  Code,  and  though  he  may 
be  charged  for  both,  he  cannot  be  punished  for 
more  than  one  of  these  offences.  Here  we 
have  a  case  under  sub-s  (2)  of  s.  235,  aforesiid, 
and  s.  7  I,  Penai  Code,  Fourthly: — An  act.  iu 
itself  an  offonce,  may  become  either  an 
aggravated  form  of  that  offence,  or  a  different 
offence,  when  combined  with  some  other  acts, 
innocent  or  criminal.  Here  vve  have  a  compound 
offence,  which,  as  well  as  its  component  minor 
offence,  may  be  charged  under  s.  235,  sub  s  (3) 
of  the  Crim.  Pro.  Goae;  but  again  s.  71,  Penal 
Code,  controls  the  punishment.  These  provisions 
of  the  law  must  not  be  confused  with  provisions 
laid  down  in  s.  35,  Crim  Pro.  Code  ;  separable 
offences  which  come  under  s  71,  Penal  Code, 
and  may  be  charged  under  s.  235  sub-ss.  (2) 
and  (3),  Crim.  Pro.  Code,  are  nut  distinct 
offences  within  the  purview  of  s.  35  of  tbe  latter 
Code;  while  sub-s.  (1)  of  s.  235  seems  to  re'er 
to  distinct  offences  which  are  separately 
punishable.  S  403,  Cnm.  Pro  Code,  embodies 
the  general  rule  which  affirms  the  validity  of 
pleas  of  autrefois  acquit  and  autretois  convict, 
subject  only  to  the  exception-!  specified  in  it. 
Where  a  person  has  been  triel  and  convicted  or 
acquitted  for  an  offence  arising  out  of  a 
particular  set  of  facrs,  he  cannot,  while  such 
conviction  or  acquittal  remains  in  force,  be 
again  tried  in  respect  of  any  offence  based  on 
the  same  facts,  unless  the  case  can  be  brought 
under  one  or  other  of  the  specifij  exceptions 
to  the  rule  provided  by  the  said  s.  403,  Cnm. 
Pro.  Code.  Where  the  prosecution  is  withdrawn 
alter  a  charge  had  been  framed  and  it  results 
in  an  order  of  acquittal  made  under  s.  494, 
Crim  Pro.  Code,  that  is  a  valid  acquittal  to 
which  s  403,  Crim.  Pro.  Code,  apolies.  U  was 
killed  by  a  shot  from  the  gun  of  Z.  The  police 
patel.  though  aware  of  this  fact,  falsely  reported 
that  U  died  of  fever  The  patel  was  prosecuted 
for  an  offence  under  s.  203.  I.P.C,  on  the 
ground  that  he  gave  false  information  regarding 
an  offiuce  which  he  knew  to  hive  been 
committed.  After  a  charge  was  framed  against 
him,  the  shooting  of  U  by  Z  was  found  to  be 
accidental.  Thereupon  the  prosecution  of  the 
police  patel,  under  s.  203,  I.P.C,  was  with- 
drawn, and  he  was  acquitted  under  s.  494, 
Crim.  Pro.  Code.  Held  that  the  police  officer 
could  not  afterwards  be  tried  again  for  an 
offence  under  s.  177,  I.P.C,  on  the  basis  of  the 
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same  false  report.  MAHADEOGIRv.  EMPEROR, 
9  N.L.R.  26  =  18  Ind.Cas.  887  =  14  Cr  L  J.  13S. 

(3496)— Ss.  403,  530  (=  Crim.  Pro.  Code, 
1882,  ss.  403.  530,— Acquittal  by  Court  having 
no  jurisdiction  —  Retrial. —  An  acquittal  by  a 
Magistrate  having  no  jurisdiction  is  simply  void 
under  s.  530.  The  accused  may,  therefore,  be 
retried  under  s.  403,  by  a  competent  Court,  with- 
out having  the  acquittal  set  aside.  QUEEN- 
Empress  v.  HuseinGaibu,  8  B.  307.  [Diss., 
4L.B.R.49;  R.,  4  Cr.  L.J.  422  =  2  N.L.R.  149, 
U.B.R.  1997—1901,  91  ;  D.,  13  B.  502.] 

S.  40i  (  =  1882,  B.  404  ;  1872,  286  ;   s   1861, 

B.  414). 

See  APPEAL. 

(3497)— S.  404  {  =  Cri}n.  Pro.  Code,  1872, 
s.  286)  — Scope. -S.  286,  by  the  words  "except 
in  the  cases  provided  for  by  this  Act,"  must 
include  cases  in  which  the  power  to  alter  or 
annul  the  order  of  a  Magistrate  is  expressly 
given.  In  re  CAPTAIN  MiCHEIiL,  1  C.L.R. 
339  =  3  C.  379. 

(3499)— C/i.  XXXI,  s.  iOi— Rehearing  of 
warrant  cases  after  discharge  of  acciised  person, 
—  Held,  by  the  Full  Bench  [Ghose,  J., 
dissenting),  that  the  Presidency  Magistrate  :s 
competent  to  rehear  a  warrant  case  triable 
under  Ch.  XXXI  of  the  Code  in  which  be  has 
di.scharged  an  accused  person.  DWARKA  NatH 
MONDUL  V.  BENI  MaDHAB  BaNERJEE,  2tt 
C.  632  =  3  C.W.N.  4S7,  F.B.  {28  C  211, 1  C.W. 
K.  49,  Appr.)  [F.,  29  C.  726.  28  M.  310  =  2 
Weir  325-A,  29  M.  126  =  16  M.L.J.  79=1  M. 
LT.  31,  7  C.W.N.  527,  1  N.L.R.  18,5N.LR. 
76  =  2  Ind.  Cas.  247=9  Cr.  L.J.  553;  R.,  29  A. 
7  =  3  A.L.J.  562=  A.W.N.  1906,  245,  36  C.  994 
=  11  C.L.J.  50  =  13  C  W.N.  1221  =  10  Cr.  L  J. 
3a5  =  3  Ind.  Cas.  661,  40  C.  71=13Cr.  L.J.  489 
=  15  Ind.  Cas.  488,  U  Ind.  Cas  132=10  P.R. 
1911.  Cr.  14  Cr.,  L.J.  529  =  14  M.L.T.  200  =  21 
Ind  Cas.  129,  2  L.B.R.  27,  50  P.L.B  1902, 
U.B.R.   1904.  2nd  Qr.  Cnm.  Pro.  Code.  19.] 

(3499)— S.  404  — See  ACT  I  OF  1871,  s.  22, 
19  M.  238  =  2  Weir  461. 

■  (3500)— S.  404— See  HIGH  COURT,  JURIS- 
DICTION OF,  AS  A  COURT  OF,  REFERENCE, 
5  N.W.P.  130. 

(3501)— S.  404— See  Nos.  525,  1833,  1834, 
2513,  supra  and  NO.  4081,  infra. 

(3502)— Ss.  404  to  417  {  =  Crim.  Pro.  Code, 
1882,  ss.  404,  iil)— Appeal  from  acquittal. — 
Where  a  person  is  tried  on  one  charge  only  and 
is  acquitted  on  it,  or  is  tried  on  several  charges 
and  is  acquitted  on  them  all,  the  acquittal 
cannot  in  any  way  be  interfered  with,  except 
upon  appeal  by  the  Local  Government. 
KRISHNA  DHAN  MANDAL  V.  QUEEN-EM- 
PRESS,  22  C.  377.  [iJ.,  37  M.  119  =  22  Ind. 
Cas.  756  =  15  Cr.  L  J.  180.] 

(3503)— Ss.  404  and  i06— Appeal— An  order 
to  furnish  security  under  s.  106,  Crim. Pro. Code 
being  a  separate  order  and  no  part  of  a  sentence 
is  not  appealable.  ROUTHA  GOUNDAN  v. 
MUTHUSAMY  GOONDAN,  2  Weir  460. 
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(3504)— Ss.  404,  408  (6),  423(6).  439,  518, 
519  and  ^^O'— Order  for  disposal  of  suspected 
property — Control  of  superior  Courts  over  such 
order  —  Orders  under  ss.  517,  518  or  519  of 
the  Code  of  Criminal  Procedure,  1898,  are 
revisable  once  by  any  one  of  the  Courts  men- 
tioned in  g.  520  of  that  Code,  notwithstanding 
that,  in  respect  of  the  main  case  in  connection 
with  which  such  order  was  passed,  an  appeal  or 
revision  has  not  taken  place  in  any  Court,  or 
could  have  been  entertained  by  the  Court 
revising  the  order.  Qu<sre, — Whether  s.  423  id) 
of  the  said  Code  overlaps  s.  520.  In  any  case, 
an  appellate  Court  proceeding  under  s.  423  (d) 
is  only  competent  to  deal  with  such  an 
order  simultaneously  along  with  the  appeal 
before  it,  and  not  by  any  separate  proceeding 
commenced  alter  the  disposal  of  the  appeal.  If 
jurisdiction  over  such  an  order  is  exercised  by 
any  one  Court  acting  under  s.  423  (a)  or  s.  520, 
the  control  provided  by  those  sections  is  ex- 
hausted and  further  revision  is  only  possible 
under  Ch.  XXXII  of  the  Code.  Orders  under 
ss.  517,  518  and  519  are  in  their  essence  orders 
of  an  executive  nature  and  s.  520  provides  a 
summary  control,  also  of  an  executive  nature, 
which  is  wider  and  more  speedy  than  the  slow 
process  of  judicial  revision  under  Ch.  XXXII. 
Revisional  jurisdiction  under  s.  439  or  under 
s.  520.  will  not  be  exercised  by  the  High  Court 
except  as  a  Court  of  last  resort.  EMPEROR  v. 
HUSSAIN  SHAH,  17  C.P.L.R.  107.  (7  C.P.L.R. 
Cr,  47,  F.),  [B..  8  Cr.  L,J.  351.] 

(3505)— Ss.  404,  522  {  =  Crim.  Pro.  Code, 
1882,  ss.  404,  522) — Order  restoring  possession 
of  immoveable  property — Jtirisdiction  of  appel- 
late CotirL— Having  regard  to  the  general  rule 
laid  down  by  s.  404,  an  order  directing  resto- 
ration of  possession  of  immoveable  property 
under  s.  522  is  not  appealable,  and  it  is  final 
so  far  aB  the  Criminal  Courts  are  concerned. 
Such  order  cannot  be  regarded  as  an  integral 
part  of  the  judgment  appealed  from,  so  as  to 
stand  or  fall,  according  as  the  judgment  is  up- 
held or  reversed.  RAM  CHANDRA  MISTRY  v. 
NOBIN  MIRDHA,  25  C.  630  =  2  C.W.N.  225, 
(14  C.  834,  24  C.  499,  1  B.630,  1871,  LR.  3  P. 
C.  465,  11  C.  365.  R.)  [Disanpr.,  14  Cr.  L.J.  172 
=  19  Ind.  Cas.  172  ;  B.,  36"  0.44  =  13  C.W.N. 
77  =  1  Ind.  Cas.  202;  D,  27  A.  415  =  2  A.L.J.  64 
=  A.W.N.  1905,  19,  29  C.  724.] 

S.405  (  =  1882,  8.405). 

(3506)— S.  405— See  No.  3502,  supra. 

S.  406  (  =  1882,  B.  406  ;  1872,  s.  267;  1861, 

8.  409). 

(3507)— 8.  406— See  Nos.  525.  606,  705,  731, 
769,  799,  801,  802,  803,  848,  3502,  3503,  supra 
and  No.  4045-a,  infra, 

S.  407  (  =  1882,  8.  407  ;  1872,  s.  266  ;  1861, 

B.  412). 

See   APPEAL. 

See  TRANSFER  OF  CRIMINAL    CASES. 
(3508)-tS,    iOl— Withdrawal  of  part-heard 
appeal  by  District  Magistrate  from  the  file  0/ 
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Sub- Divisional  Magistrate  —  Sub- Divisional 
Magistrate  issuing  summons  for  examination  of 
certain  witnesses —  Whether  District  Magistrate 
is  bound  to  examine  such  witnesses- — A  District 
Magistrate  has  jurisdiction  to  withdraw  a  part 
heard  appeal  to  his  own  file  from  the  file  of  a 
Sub-Divisional  Magistrate,  by  whom  it  has 
been  heard  in  part.  Where  such  Sub-Divisional 
Magistrate  had  issued  summons  for  lbs  exami- 
nation of  certain  witnesses  as  Court  witnesses, 
It  is  not  incumbent  on  the  District  Magistrate, 
on  the  withdrawal  of  the  case  to  his  own  file, 
to  examine  those  witnesses.  The  Court,  to 
which  an  appeal  is  transferred  for  disposal,  and 
on  which  ihe  responsibility  for  its  correct  dis- 
posal rests,  is  not  bound  by  any  opinion  as  to 
the  necessity  for  taking  further  evidence  form- 
ed by  the  Court  from  which  the  appeal  was 
transferred,  and  which  is  no  longer  responsible 
for  the  decision  of  the  appeal.  In  re  alagu 
AMBALAM,  18  M.L.J,  89  =  31  M.  277  =  7  Cr.  L 
J.  329. 

(3509)— S.  407  —Crim.  Pro.  Code,  ActXXV 
of  1861,  s.  i,V2— Acquittal  m  appeal  by  Court 
without  jurisdiction — Re  arresu—kn  accused 
person  acquitted  and  discharged  by  a  Sessions 
Judge  in  an  appeal  which  he  had  no  jurisdiction 
to  hear,  may  be  re-arrested  even  after  the  period 
to  which  he  was  originally  sentenced  to  be 
imprisoned  and  made  to  undergo  the  rest  of  his 
term.  Reg  v.  Gopal.v  Shiru,  Rat.  Un.  Cr. 
C.  17  =  Cr.  Rg,  20-7-1869. 

(3510)  — S.  407  {2)— Power  of  District  Magis- 
trate to  delegate  revisional  work.— A  District 
Magistrate  directed  that  the  Assistant  Collector 
under  him  should  perform  the  "  routine  work 
of  the  Collector's  office,  including  the  criminal, 
appellate  and  revisional  work."  Held  that  the 
order  was  ultra  vires  as  regards  the  revisioual 
work,  but  was  good  so  far  as  the  appellate  work 
was  concerned,  Bai  HARKU  v,  SlTARAM 
Kalian,  2  Bom.  L.R.  536. 

(3511)— S.  407— See  JSos  79.  1835.  1836, 
1837,  1922,  20U8,  2481,  2747,  3411,  3502, 
supra, 

(3512) — Ss.  407,  195 — Sanction  to  prosecute — 
Application  to  Magistrate,  first  class— Appeal 
to  District  Magistrate — Transferred  to  another 
Magistrals  —  Jurisdiction.— S>.  407.  Crim. 
Pro,  Code,  does  not  entitle  District  Magistrate 
to  send  appeals  under  s-  195  of  that  Code  to  a 
Magistrate  of  the  first  class  subordinate  to  him. 
That  section  deals  with  appeals  from  convic- 
tions. LAL  SINGH  V.  King-Emperor,  9  A. 
L.J.  260  =  34  A.  2i4  =  14  Ind.  Gas.  657  =  13 
Cr.  L.J.  273,     (30  C.  394,  F.) 

(3513)-Ss.  407,  438,  4.36  (  =  ss.  266  and 
296  of  the  Code  of  1872)— See  APPEAL- 
GENERAL,  24  P.R.  1878,  Cr. 

S.  408  fii)  and  (b)  (  =  1882,  a.    408  ;  1872 

ss.  79,  269,  270  ;    1869.8.    445,   c.    186l' 
B6.  409,  422)  ;  s.  408  (c)  new. 

See  APPEAL. 

(3514)— S.  408— Sec  ACT  I  OF  1859,  2  Weir 
461  =  2  M.H.C,  473. 
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(3515)--S.  408  (a)  {  =  Crim.  Pro.  Code,  Act  X 
of  1892,  s.  409,  proviso  (a) — Sessions  Judge- 
Jurisdiction  in  appeal. — When  a  Sessions  Judge 
has  confirmed  the  sentences  passed  by  an 
Assistant  Sessions  Judge  on  some  of  the  accused 
pert^ons,  be  has  no  jurisdiction  to  bear  the 
appeals  preferred  by  any  of  the  prisoners  in  the 
same  case,  as  such  appeals  lie  to  the  High 
Court  under  s.  408,  proviso  (a)  of  the  Crim. Pro. 
Code.  Queen-Empress  v  alibax,  Rat.  Un. 
Cr.  C.  655  =  Cr.  Rg.  19  of  1893. 

(3516) — S.  408  (h)~ Appeal— Sentences  passed 
by  Assistant  Sessions  Juage. — Where  at  a  trial 
some  persons  were  convicted  by  an  Assistant 
Sessions  Judge  and  sentenced  to  over  4  years 
imprisonment  and  others  sentenced  to  less  than 
4  years  imprisonment,  the  appeal  of  the  latter 
also  lay  to  the  High  Court.  RiCHHA  v. 
Emperor,  13  A.L.J.  272  =  16  Cr.L.J.  353  =  28 
Ind.  Cas.  737. 

(3517)— S.  408  (6)—  Cases  in  which  a  sentence 
of  transportation  or  of  imprisorimer.t  for  more 
than  four  years  is  passed — Appeal. — The  inten- 
tion of  proviso  (fc)  to  s.  408  is  that,  in  a  case  in 
which  a  sentence  of  transportation  or  of  impri- 
sonment for  more  than  four  years  is  passed, 
any  appeal  or  appeals  in  the  case  shall  lie  to 
the  High  Courc.  Queen-EmpRESS  v.  NGA 
Tun  Baw,  U,B,R,  1897—1901,  Yol.  I,  94. 

(3518)— S.  408,  cl.  (b)  of  proviso—"  Sentence 
of  imprisonment  exceeding  four  years,^'  mean- 
ing of. — The  words  "  sentence  of  imprisonment 
exceeding  four  years  "  must  be  taken  to  mean 
the  substantive  sentence  of  imprisonment,, 
apart  from  any  sentence  of  fine  or  imprison- 
ment in  default  of  payment  of  the  fine.  An 
appeal  in  such  cases  lies  to  the  Sessions    Court. 

Nga  Tun  tha  v.  Queen-Empress,  l  L.B.R. 
57.     (6  C.  624,  R  ) 

(3519) — S.  408  (3) — Aggregate  sentences — 
Meaning  of — Sentence  to  run  concurrently. — 
The  words  "  aggregate  sentence  "  and  in  fact 
the  whole  of  cl.  3,  s.  408,  relate  to  a  case  of 
consecutive  sentencfs.  Where,  therefore,  two 
sentences  have  to  run  concurrently,  there 
is  no  aggregation  of  sentences  wi'hiu  the 
meaning  of  s,  408  (3)  of  the  Code  TULSI  RAM 
v.  King  Emperor,  11  A.L  J.  111  =  14  Cr.  L. 
J.  119  =  18  Ind.  Cas.  679  =  35  N.  154. 

(3520)— S.  408— See  Nos.  102,  185,  186.  188. 
259,  266, 1927,  3502,  3504,  supra,  and  4081, 
infra. 

(3521)-Ss,  408.  409.  413.  415— Appeal.— 
S.  409,  Crim.  Pro.  Code,  distinctly  lays  down 
that  any  per&on  convicted  on  a  trial  held  by  a 
Magistrate  of  the  first  class  may  appeal  to  the 
Court  of  Session.  S.  413  is  an  exception  to  the 
general  rule  laid  down  in  s.  408.  S  415  is 
ejrplanatory  and  apparently  was  entered  in  the 
Code  to  remove  all  possible  doubts  which 
might  arise  in  the  cases  considered  therein. 
Hence  where  certain  persons  were  tried  by  a 
Magistrate  of  the 'first  class,  convicted  of  an 
ofience  under  s.  325,  Penal  Code,  and  sentenced 
to  a  day's  imprisonment  and  a  fine  of  fifty 
rupees,  but  the  accused  were    neither    sent    to 
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jail  Qoc  actually  imprisoned,  held,  thai;  an 
appeal  lay  to  the  Sessions  Judge.  ALAM  v. 
KiNQ-EMl'EROR,  8  A.L.J.  5V4  =  ia  Cr.  L  J. 
389 --=33  A.  510  =  11  Ind.  Gas.  233. 

(3522)  — Ss.  408,  413 — Several  persons  convict- 
ed at  one  trial — Different  sentences— Right  of 
appeal. — 8.  413,  Grim.  Pro.  Code,  prohibits  an 
appeal  against  a  sentence  of  less  than  one 
month's  imprisonment  or  a  fine  of  less  than 
Rs.  50  passed  by  a  District  Magistrate  or  a 
Court  ot  Session,  and  the  mere  tact  that  such 
sentences  were  passed  on  some  of  the  accused 
while  heavier  seucences  were  passed  on  ihe  rest 
would  noi  give  to  the  former  a  right  of  appeal 
only  because  there  is  one  consolidated  appeal  by 
all  convicted  persons.  In  re  UrUM.\  MudaLI, 
15  Cr.  L.J.  371  =  23  Ind.  Caa.  73^  =  16  M.L.T. 
33. 

(35'23)— Ss,  408  and  413,  construction  of  — 
"  Case,"  mtanmg  of —Joint  trial  of  two  or  more 
persons  by  a  Magistrate  of  the  first  class — 
Appealable  sentence  passed  on  one  of  them — 
Whether  others  on  luhom  appealable  sentence 
not  passed  have  the  right  oj  appeal  under  s.  418. 
—  When  more  persons  than  one  are  convioied  at 
one  trial  by  a  Magistraoe  of  the  first  class,  and 
an  appealable  senienue  is  passed  on  any  one  of 
them,  s.  113  does  not  take  away  from  the  other 
convicts,  their  right  of  appeal  conferred  by 
s.  408,  even  though  the  sentence  passed  on  any 
one  of  such  persons  may  not  be  an  appealable 
one.  Tae  word  "  case  "  in  s.  413,  incluaes  a  trial 
at  which  two  or  more  persons  are  convicted, 
and  the  grammatical  meaning  of  the  section  is 
that  there  snail  be  no  appeal  in  a  case  in  which 
no  sentence  exceeding  any  ol  those  det^cnnsd  in 
the  section  is  passed  on  any  of  the  persons  con- 
victed, Ba  Thaw  v.  King-Emperob,  4  L.B. 
R.  334  =  9  Cr.  L.J.  356.  (7  B.H.C.  Or.  35, 
Diss.)  [fl.,4Bur.  L.T.  P7=12  Cr  L  J.  250  =  10 
Ind.  Cas.  792,  4  L.B.R,  359.] 

(3524)— Ss.  408,  413  and  416— See  ACT  III 
OF  1880,  s.  28,  40  P.R.  1884,  Cr. 

(3525)  — Ss.  408,  428  (  =  Crim.  Pro.  Code, 
1861,  s.  422) — Order  for  additional  evidence  by 
Sessions  Judge — Act  X  of  1872,  s.  282. — Upon 
an  appeal  torn  a  senct;nce  passed  by  a  Magis- 
trate, the  Sdssions  Judge  remanded  the  case  for 
the  purpose  of  additional  evidence  being  taken 
by  the  lower  Court.  The  Magistrate  took  such 
evidence  and  returned  the  case  to  the  appellate 
Court,  and  the  Sessions  Judge  then  Qisposed 
of  the  ca^e  in  the  manner  prescribed  by  s.  419 
of  the  Grim.  Pro,  Code.  Held,  no  appeal  lay  to 
the  High  Court  on  the  merits.  In  the  matter  of 
Dhanobar  Ghose,  6  B.L.R.  483  =  15  W.R.  Cr. 
33. 

(3526)— Ss.  408,  428  (  =  Cnm.  Pro.  Code,  1861, 
s.  422) — Judgment  of  Sessions  Judge  confirming 
illegal  sentence  of  Magistrate. — Where  a  judg- 
ment of  the  Sessions  Judge  (though  in  form 
confirming  the  Assistant  Magistrate's  judgment 
and  sentence)  might  in  substance  be  an  original 
judgment,  an  appeal  was  held  to  lie  from  it  to 
the  High  Court  upon   the   merits   under  s.  408 
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of   Act  XXV  of  1861.    Queen  v.   mohesh 
Chunder  Chuttopadhia,  2  W.R.  Cr.  13. 

(3527)  — Ss.  408,  562.— A  conviction  without 
sentence  by  a  first  class  Magistrate  under  s.  562, 
Grim.  Pro.  Code,  is  appealable  to  the  High 
Court.  Ml  SHWK  NYUN  V,  KING-EMPEROR, 
U.B.R.  1901.  l8t  Qf.,  Crira  Pro.  Code,  7=10 
Bur.  L.R.  321  =  1  Cr.L  J.  543.  [F.,  llCr.L.J. 
152  =  4  Ind    Cas.  i0i7  =  5  LB.R.  129.] 

(3528)— Ss.  408,  562  and  439  (o)— Conviction 
for  iheft  and  release  under  s.  562  upon  probation 
of  good  conduct  — Wliether  appeal  lies  against  — 
Whether  the  proceedings  can  be  revised  under 
s.  439. — Where  A  was  convicted  of  theft  on  a 
regular  trial  held  oy  a  first  class  Magistrate 
and  was  released  upon  probation  of  good  conduct 
under  s.  562,  held,  an  appeal  lies  unoer  s.  403 
against  a  conviction  without  a  sentence  under 
s.  562  and  tbe  proceedings  by  way  of  revision 
cannot  be  entertained  under  s.  439  (5).  MA 
Chit  Su  v.  KingEmperor,  5  L.B.R.  129. 
(U.B.R.  1904—1906,  7,  30  P.R.  64,  F.) 

S.  409  (=1882,  8.409). 

(35  29)— S.  409— See  Nos.  3488, 3502  and  3521, 
supra. 

S.  410  (  =  1882,  8.  410;  1872,  88.  80.  270, 

271 ;  1881,  b.  408). 

See  APPEAL. 

(3530)— S.  410— See  Nos.  185,  186,  2333, 
2896,  3502,  supra. 

(3531)  — Ss.  410,  486  {  =  Crim.  Pro  Code, 
1861,  ss.  409,  4l3j — Conviction  by  Sessions  Judge 
wider  s  228,  Pc'ial  Code— Appeal. — An  order 
by  a  Sessions*  Judge  under  s.  228,  Penal  Code, 
imposing  a  fiae  on  a  person  for  intentional 
insult  to  the  Judge,  when  sitting  in  a  stage  of 
a  judicial  proceeding,  amounts  to  a  trial, 
although  by  a  summary  mode,  and  is,  there- 
fore, appealable.  In  re  CHAPPU  MENON, 
4  H  H.C.  146. 

S.     411    (  =  1882,     8.      411;    Presidency 

Magistrate's  Act,  1877,  s.  167). 
See  APPEAL. 

(3532)— S.  411  (  =  Crim.  Pro.  Code,  1882, 
s.  Allj— Appeal  from  sentence  of  Presidency 
Magistrate.  — Ho  appeal  lies  from  the  decision 
of  a  Presidency  Magistrate  lufliccing  a  sentence 
of  six  months'  rigorous  imptisonment  and  a 
fine  of  Rs.  200  and,  in  default  of  payment  of  the 
fine,  i^^hree  months'  simple  imprisonment. 
Schein  v.  Queen-Empress,  16  C  799.  [F., 
20  B.  145.  33  C.  1036  =  4  C.L.J.  408;  i?.,  33 
0.  1036  =  4  C.L.J.  408,  10  Cr.L. J.  122  =  9  C.L. 
J.  439  =  13  C.W.N.  318  =  2  Ind.  Cas.  651.] 
(3533)— S.  4U— See  Nos.  260  and  3502,  supra. 

S.   412    (  =  1882,    s.    412;    1872,   8.    273; 

Presidency  Magistrate's  Act,  1877,  8.167).. 

See  APPEAL. 

(3534)— S.  412  (  =  Crim.  Pro.  Code,  1872, 
s.  213)— Separate  sentences — Appeal. — Where  a 
person  is  charged  with  two  separate  offences  in 
one  trial,  the  amount  of  the  whole  punishment 
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awarded  for  the  two  offences  must  be  regarded 
as  one  sentence,  for  the  purpose  of  determining 
whether  an  appeal  lies  under  s.  273  or  not. 
EMPRESS  V.  Haradhan  TAMULI,  3  C.L.R. 
511. 

(3535)— S.      412— See     SESSIONS     JUDGE, 

Jurisdiction  of,  22  B.  759. 

(3536)— S.  412— SeeNos,  123,  2242  and  3502, 
supra. 

(3537)— Ss.  412,  413  {=Orim.  Pro.  Code, 
1872,  s.  273) — Appeal. — No  appeal  lies  against 
a  conviction  under  this  section,  where  a  prisoner 
is  convicted  on  her  own  plea,  even  though  she 
may  like  to  withdraw  it  later  on.  POLICE 
V.  MUSSAMUT  SUMNI.  Colm.  Dig.  Cr.  31  of 
1876. 

S.    413     (  =  1882,    8.  413;    1872,  s.   273; 

paras.  1  and  2  ;  18S1,  s.  411). 

See  APPEAL. 

(3538)— S.  413  (  =  Crim.  Pro.  Code,  1861, 
s.  411) — Right  of  appeal  in  petty  cases. — S.  411 
must  be  construed  strictly.  If  so  construed, 
it  will  apply  only  to  cases  in  which  either 
imprisonment  or  fine  has  been  awarded  by  the 
seutence  to  the  extent  specified  in  the  section, 
and  it  will  not  apply  to  a  case  in  which  both 
punishments  are  awarded.  In  the  latter  case, 
the  right  of    appeal  is  not  barred.     CRIMINAL 

Reference,  No.  27i,  dated  4th  May. 
1869,  1  N.W.P.  302 

(3539)— S.  413— Sentence  of  Rs  50  iine  only  by 
a  first  class  Magistrate — Apveal  — No  appeal  lies 
to  the  Sessions  Court  against  a  sentence  of 
Rs.  50  fine  passed  by  a  first  class  Magistrate, 
In  re  Chode  B.^LavI  Ramaswami,  9  Ind. 
Cas.  340  =  9  M.L.T.  322  =12  Cr.  L.J.  63.  (7 
B.H  C.  Cr.  p.  35,  Appr.) 

(3540)— S.  413  -Magistrate— Sentence  passed 
which  is  unappealable  — Adding  to  sentence 
mnkmg  it  appealable — Appeal — Sessions  Judge 
—  Merits  of  whole  appeal  to  be  gone  into — 
Practice. — A  Magistrate  trying  a  case  passed 
at  first  an  unappealable  sentence  on  the  accused; 
but  shortly  afterwards,  at  the  request  of  the 
accused,  added  to  the  sentence  passed  so  as  to 
make  it  appealable.  On  appeal,  the  Sessions 
Judge  struck  out  the  added  sentenca,  which 
being  done,  he  declined  to  go  into  the  merits  of 
the  case,  on  the  ground  that  the  original 
sentence  pas=ed  was  not  open  to  appeal  :  Held 
(1)  that,  when  a  Magistrate  once  passed  a 
sentence  exceeding  one  month,  an  appeal  lay 
to  the  Sessions  Court,  under  S.  413  of  the  Crim. 
Pro.  Code,  independently  of  the  question 
whether  that  sentence  was  passed  legally  or 
illegally  ;  (2)  that  the  Sessions  Judge  being 
once  seized  of  the  appeal,  the  whole  appeal 
becomes  open  to  his  Court  ;  and  he  ought, 
therefore,  to  have  heard  the  appeal  on  the 
merits  also.  EMPEROR  v.  KESHAVLAL 
Virchand,  13  Bom.  L  R.  530  =  11  Ind.  Cas. 
615  =  12  Cf.L  J.  431  ='35  B.  418. 

(,3541)— S.  413— See  ACT  V  OP  1861,  5  W.R- 
Cr.  22. 
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(3542)— S.  413— See  ACT  VII  OF  1870,  s.  31, 
20  C.  6S7. 

(3543)— S.  413— See  BOM.  ACT  IX  OP  1863, 
s.  2,  3  B.H.C.  Cr.  12. 

(3544)— S.  413— See  PRACTICE  AND  PRO- 
CEDURE, L.B.R.  1893—1900,  535. 

(3545)— S.  413— See  Nos.  261,  267.  3411, 
3502,  3521,  3522,  3523,  3524  and  3537.  supra. 

S.  414(  =  1882,B.  414  ;  1872,  s.  274,  para.  1). 

(3546)-S.  414— See  CONFISCATION,  1  L.B. 

R.  3. 

(3517)— S. 414— See  Nos.  2741  and  3502, supra. 

(3548)— Ss.  414,  415— See  BUR.    ACT  IV  OP 

1899,  ss.  30,  31-A,    4  L.B.R.   359  =  9  Cr.  L.J. 

369. 

— S.  415(  =  1882,  8.  415;  1872,  s.  274,  para  2), 

(3549)— S.  415— See  Nos.  2741,  3502,  3521, 
and  3548,  supra. 

— S.  416  (  =  1882,  8.  416  ;  1872,  s.  274,  para  3). 

(3550)— S.  416~See  Nos.  2741,  3502,  3524, 
supra. 

S.  417(  =  1882.  s.  417;  1872,  s.  272;  para8. 

1  and   2  ;  Presidency    Magistrates    Act, 
1877,  s.  168). 

See  Acquittal. 

See  APPEAL. 

See  REVISION  -ACQUITTALS. 

(3551) — S.  417 — Appeals  from  acquittals  by 
Government ■  — The  powers  conferred  by  the 
above  section  should  be  exceptionally  used. 
QUEEN  v.  DUKARAM,   7  N.W.P.   196. 

(3552)— S.  417  (  =  Crin.  Pro.  Code,  1882. 
s.  417) — Application  to  Sessions  -Judge  for  addi- 
tion of  new  charges — Rejection— Appeal  to  High 
Court. — Where  an  application  is  made  to  the 
Sessions  Court  on  behalf  of  the  Crown  for  an 
alteration  of  the  charge  under  s.  204,  I.P.C., 
by  the  addition  of  counts  under  ss.  423,  424, 
I. P.O.,  at.  the  commencement  of  the  trial,  the 
Sessions  Judge  should  not  postpone  passing  any 
order  on  the  application,  especially  if  it  is  based 
on  the  same  facts  oontainpd  in  the  depositions 
recorded  by  the  committing  Magistrate.  His 
order  rejecting  the  application,  while  acquitting 
the  accused  of  the  charge,  after  hearing  the 
evidence  for  the  pro.=ecution  on  the  original 
charge  without  going  into  the  defence  and  with- 
out recording  the  opinion  of  the  assessors,  is 
not  a  proper  order.  Nor  is  the  fact  that  a  com- 
plaint regarding  the  charges  proposed  to  be 
added  was  made  to  and  dismissed  by  the  Magis- 
trate, a  bar  to  the  Seesions  Judge's  adding  them. 
But  it  is  not  open  to  the  Government  under 
s.  417  to  appeal  to  the  High  Court  on  an  inter- 
locutory order,  e.g.,  on  the  ground  of  the  Ses- 
sions Judge's  refusal  to  add  new  charges. 
QUEEN-EMPRESS  v.  Vajiram,  16  B   414. 

(3553)— S.  ill— Appeal  by  Local  Government 
against  acquittal. — Under  the  Crim.  Pro.  Code, 
the  Local  Government  has   the  same  right  of 
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appeal  against  an  acquittal,  as  a  person  convict- 
ed has  of  appealing  agamsD  his  conviction  and 
sentence,  and  there  is  no  distinction  between 
the  mide  of  procedure  and  the  principles  upon 
which  both  classes  of  appeals  are  to  be  decided. 
King-Emperor  V.  Po  Saing,  2  L.B.R.  303.  (4 
A.  148.  16  A.  212,  Diss.;  17  C.  485,  20  A.  459, 
19  B.  51,  F.) 

(3554)— S.  417  —Acquittal— Revision — Power 
of  JlighC'iuri, — When  a  Sessions  Judge  acquits 
an  accused  on  appeal,  the  High  Court  has  no 
power  on  revision  to  convert  the  acquittal  into  a 
convic'ioa.  If  the  District  Magistrate  thinks 
that  the  accused  should  have  been  convicted 
and  not  acquitted,  his  proper  course  is  to  apply 
through  the  usual  channel  (not  the  High  Court 
but  the  Lojal  Government)  to  appeal  against  the 
acquittal  (s.    417,  Grim    Pro.  Code).     QUEEN- 

Empress  v.  ng-\  Tun  Win,  U  B.R.  1892— 
1893,  Vol.  I,  47. 

(3555)  —S.  417 — Acquittal — Dr^covery  of  fresh 
evidence, — The  discovery  of  (roah  evidence,  after 
an  acquittal,  is  non  a  sufficient  reason  for  set- 
ting aside  an  acquittal,  and,  a  fortiori,  it  would 
be  still  less  a  sufficient  reason  where,  by  the 
exercise  of  due  diligence  on  the  part  of  the  pro- 
secution, the  evidence  might  have  been  produced 
at  the  original  trial.  KING-EmpEROR  v.  NGA 
Naing,  U.B.R.  1902  1903,  Crira,  Pro  Code,  9. 
(L.G.Cr.  Mis.  Cir.  No.  63  of  1899,  Not  F.) 

(3556)— S.  417  — See  HIGH  COURT,  JURIS- 
DICTION OF— Revision  Powers  of  High 
COURT,  2  Weir  569  =  7  MH.C.  App.  5. 

(3557)— S  417  — Acquittal— Appeal  by  Local 
Government  —  Interference  when  justifiable — 
See  PENAL  CODE.  s=.  318,  302, '26  P.  W.R.  1913, 
Cr.  =20Ind.  Cas.  1005  =  14  Cr.  L  J.  525  =  328 
P.L.R    1913. 

(3558)— S.  417— See  PENAL  CODE,  ss.  425, 
430,  14  P.R.  1909,  Cr,=25  P  L.R,  1910. 

(3559)  ~S.  417-See  Nos.  954,2255,  2512, 
2667,  269=i.  2742,  3296  and  3502,  supra. 

(3560)— Ss.  417,  423  (  =  Crm.  P,o.  Code,  Act 
Xo/l37^s  272)  — A ppeil from  acquittal,— The 
procedure  to  be  adopted  by  the  High  Court  in 
appeals  by  the  Local  Government  from  acquit- 
ting judgments  is  that  laid  down  in  1  A.W.N. 
18S1,  159.  Empress  v.  Wali  Muhamm.'^.d, 
A.W  N.  1882,  6i. 

(3561)— Ss.  417,  423  [a) —Riot  case— Duty  of 
Police  to  ascertain  guilty  party— Duty  of  Court — 
Re-lrial  of  appeal,  power  of  High  Court  to  direct. 
— It  is  not  the  duty  of  the  police  to  determine 
in  a  riot  case  "  which  of  two  mutually  destruc- 
tive stories  is  the  correct  one."  The  police  are 
not  called  upon,  nor  is  it  within  their  province, 
to  determine  in  a  case  of  this  kind  which  of  the 
two  parties  concerried  was  in  the  wrong.  It  is 
for  the  Courts  to  dutirmine  upon  the  evidence 
on  the  record  which  of  ihe  two  parties  has  been 
guilty  of  the  ofience  charged  against  them,  and 
none  the  less  so  because  the  record  is  lengthy 
and  the  case  complicated  and  difficult.  The 
faot   thit  a   Sessions    Judge     obviously    failed 
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to  apply  his  mind  to  the  determination  of 
questions  before  him,  and  declined  to  adjudicate 
therein  himself,  because  the  Police  did  not 
attempt  to  adjudicate  as  to  the  guilt  or  inno- 
cence of  persons  implicated,  is  an  indication  of 
a  complete  misconception  of  the  respective 
duties  of  the  Courts  and  the  police,  and  the 
High  Court  will,  in  such  a  case,  under  the  wide 
powers  conferred  upon  it  by  s.  423  (a)  direct  a 
lower  appellate  Court  to  re-try  an  appeal  which 
was  before  io  for  determination.  EMPEROR  v. 
Chanda  Singh,  13  Cp  L  J.  737  =  i7  Ind.  Cas. 
49  =  43  P.W.R  1912,  Cr.  =  2  P.R  1913,  Cr.  =  7 
P.L.R.  1913.     (13  B.  506,  R.) 

(3562) -Ss.  417,423.  426,439  (1  to  4),  440— 
See  Revision— ACQUITTALS,  2  A.  448. 

(3563)— Ss.  417,  423,  439— Sea  APPEAL- 
APPEAL  FROM  Acquittal,  2  a.  340,  PB. 

(3564)-Sg.  417,  423  and  439  -See  RE-TRIAL, 
eC.P.LR.  Cr.  15. 

(3565)— Ss,  417,  427— See  APPEAL -APPEAL 
FROM  ACQUITTAL,  9  A.  528. 

(3566)  Ss.— 417,  423  -Appeal  from  acquittal 
—  Additional  evidence  discovered  luhether  a 
ground  for  the  appeal.  -The  accused  was  tried 
on  a  charge  of  culpable  homicide  not  amounting 
to  murder.  He  was  acquitted  on  that  charge 
convicted  of  the  minor  ofience  under  s.  504, 
I.P.C.  Appeal  was  presented  against  the  order 
of  acquittal  under  the  directions  of  the  Local 
Government.  The  main  ground  of  appeal  was, 
however,  one  that  went  entirely  outside  the 
record.  It  was  that  the  evidenca  of  the  Civil 
Surgeon  examined  as  a  witness  in  the  case  was 
incorrect  as  to  facts.  Affidavits  were  filed  in 
support  of  the  ground.  Held,  the  affidavits 
could  not  be  accepted  for  the  reason  that, 
though  under  the  provisions  of  s.  428  of  the 
Code  an  appellate  Court  is  competent  to  almit 
additional  evidence,  yet  the  necessity  for  taking 
such  additional  evidence  must  be  apparent  from 
something  on  the  record,  and  cannot  be  derived 
from  external  information  and,  in  an  appeal 
from  an  acquittal,  the  face  that  fresh  evidence 
against  the  accused  has  been  discovered  sub- 
sequent to  the  acquittal  is  not  a  sufficient 
reason  for  setting  aside  the  acquittal  or  ordering 
a  new  trial.  KingEMPEROR  v.  PO  GYI,  3 
L.B.R.  114.     (1  U.B.R.  iy02  1903,  9,  P.) 

(3567)  — Ss.  417,  i39— Acquittal— Interference 
of  High  Court  in  revision — Power  of  Court  to 
stop  trying  the  case  at  any  stage- — The  High 
Court  has  jurisdiction  to  interfere  on  revision 
with  an  acquittal,  but  it  should  ordinarily  exer- 
cise this  jurisdiction  sparingly  and  only  where 
it  is  urgently  demanded  in  the  interest  of  public 
justice.  (16  C.W.N.  184,  F,;  14  M  363,  26 
M.L.J.  160.  2  A.  448,  6  A.  484,  25  A.  128,  24 
A.  346,  15  B.  349,  8  C.  895,  22  C.  164,  5  C.L.J, 
452,  7  0  W.N.  521,  U  C  LJ.  113,  33  C  786, 
18  C.W.N.  1244,  R.)  The  power  of  the  Court 
to  stop  the  case  if  it  thinks  a  waste  of  time  to 
go  on  is  undoubted,  though  the  stage  at  which 
it  ought  to  do  so  may  be  a  matter  of  opinion. 
NATESA  PADAYACHI  V.  EMPEROR,  17  ML  T. 

457  =  1919  M.W.N.  411. 
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(3568)— S3.  417  and  439— See  ACQUITTAL, 
L.B.R.  1893—1900,  126. 

(3569)-S3,  417  and  439— See  REVISION- 
ACQUITTALS,  2  Weir  570. 

(357G)-S3.  417,  439— See  REVISION- 
DELAY,  6  A.  484. 

S.  418  (  =  1882,  8.  418  ;  1872,  s.  271,  last 

para). 

See  Appeal. 

(3571)--S.  418 — Scope  and  application  of — 
The  provisions  of  s,  418  apply  equally  to  all 
criminal  appeals,  whether  made  by  the  Govern- 
ment or  by  accused  persons;  and,  except  as 
provided  in  s.  423,  there  is  no  distinction  be- 
tween the  mode  of  procedure  and  the  principles 
upon  which  an  appeal  by  the  Government 
against  an  acquittal  and  an  appeal  by  ».  convict- 
ed person  against  his  conviction  auU  sentence 
are  to  be  decided.  EMPEROR  v.  MUSST. 
GULBI,  17  C.P.L.R.  75.  (17  0.  485  and  20  A. 
459,  F.  ;  4  A.  148  and  16  A.  212,  Diss.) 

(3572)— S  418— See  VERDICT  OF  JURY, 
Rat.  Un.  Or,  C.  730  =  Cr.  Rg.  58  of  1894. 

(3573)— S.  418— See  Nos.  2424,  2897,  2958 
and  2959,  supra. 

(3574)- Ss.  418,  323,  537- See    CHARGE  TO 

Jury— MISDIRECTION,  i  C.W.N.  301. 

(3575)— Ss.  418  and  423  {  =  Crim.  Pro.  Code, 
1882,  ss.  418,  4:-23)— Misdirection  by  the  Judge 
— Power  of  High  Court  to  reverse  the  verdict 
of  a  jury. —In  i'-  423  (d),  the  word  "erroneous  " 
is  not  to  be  read  as  meaning  "  wrong  on  the 
facts,"  it  must  rather  be  read  in  connection 
with  the  words  that  follow  as  meaning  that  the 
verdict  has  been  vitiated  and  rendered  bad  or 
defective  by  reason  of  a  misdirection  or  a  mis- 
understanding of  the  law.  The  efiect  of  the 
clause  is,  evidently,  to  prevent  the  rippeliate 
Court  from  reversing  the  verdict  of  a  jury  on 
account  ot  any  misdirection  by  the  Judge 
or  any  misunderstanding  on  the  part  of 
iha  jury  of  the  law  as  laid  down  by  him, 
unless  such  misdirection  or  misunderstanding 
of  the  law  is  ofj  a  point  material  to  the  verdict, 
so  that  the  verdict  can  ba  saiii  to  be  tfiuited 
with  the  error  in  the  process  by  which  it  has 
been  arrived  at.  It  throws  on  the  appellate 
Court  the  duty  of  ascertaining  whetber '  the 
process  or  method  which  the  Judge  directed 
the  jury  to  follow  as  to  the  acceptance  or 
discarding  of  evidence  or  as  to  the  view  taken  of 
the  law  was  erroneous  on  any  material  point, 
but  not  certainly  the  duty  of  determining  for 
itself  whether  the  verdict,  as  a  conclusion  of 
fact,  was  right  or  wrong.  To  hold  otherwise 
would  be  tantamount  to  holding  an  appeal 
would  lie  upon  the  facts  from  thft  verdict  of  a 
jury  in  the  face    of    the  provisions    of  s.    418. 

wafadar  Khan  v.  Queen-Empress.  21  C. 
955 

(3576)— Ss.  418.  423  {  =  Crim.  Pro.  Code, 
1882,  as.  418,  423,  cl.  (dt)  —It  is  not  open  to  the 
High  Court,  in  an  appeal  against  a  conviction 
in  a  trial  by  a  jury,  to  go  into  the  facta,  and  the 
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appeal  must  only  be  limited,  as  laid  down  in 
ss.  418  and  423,  cl.  (d),  to  points  of  law,  not- 
withstanding the  appeal  is  heard  aiong  with  a 
reference  made  under  s.  374,  in  the  case  of  a 
co-accused.  QUREN-EMPRESS  v.  ChatRA- 
DHARI  GOALA,  2  C.W.N  49.  (19  W.R.Cr.  57, 
Appr. ) 

(3577)-Ss.  418,  428  (2)— See  Charge  TO 
Jury— Misdirection.  27  B.  626  =  5  Bom.  L. 
R.  599. 

(3578)  — Ss.  418,  439,  5m— Trial  by  jury 
instead  of  with  the  aid  of  assessors — Appeal. — 
No  appeal  lies  on  matters  of  fact  where  an 
accused  person,  who  ought  to  have  been  tried 
with  the  aid  of  assessors,  is  tried  by  a  jury. 
Ppr  Jenkins,  CJ. — The  words  "  where  the 
trial  was  by  a  jury  "  in  s.  418,  Crim.  Pro.  Code, 
mean  "  where  the  trial  in  fact  was  by  jury  " 
and  not  where  the  trial  should  have  been  by 
jurv.  King-Emperor  v.  Parbushankar, 
25  B.  680  =  3  Bom  L.R.  278,  F.B.,  [E  ,  33  B. 
423  =  10  Cr.  L.J.  .30  =  2  Ind.  Gas.  480=11  Bom. 
L  R.  350,  9  Bom. L.R.  1057  =  7  Cr.  L.J.  236  ] 

S.  419  (  =  1882.  8.  419;  1872,  8.  275,1861, 

s  416). 

See  Appeal. 

(3578-a)-S.  419— See  No.  il69.  tnfra. 

(3579)— Ss.  419.  420  '  =  Crim.  Pro-  Code. 
1982,  ss  419.  i-iO).  distinguishei.—S.  420  is 
not  derogatory  to  the  rule  laid  down  in  s.  419. 
The  latter  section  applies, as  much  to  a  prisoner 
in  jail,  as  to  any  other  appellant,  and  require.s 
that  the  petition  shall  be  prepared  in  a  cert^iin 
form,  while  s-  420  is  only  concerned  with  the 
question  of  presentation  of  appeal  from  jail. 
Per  Mnhmood.  J  QueeN-EMPRESS  v.  POHPI, 
13  A.  i71-A.W.N    1891,  48. 

(3580)— Ss  419,  420  (  =  Crim  Pro.  Code, 
1882,  ss-  419.14'20) — Presentation  of  petition  of 
appeal  by  an  npvellint  in  jail  toofficer  in  charge 
of  jail  ^Limitation  Act,  s,  12,  sch.  II,  art, 
154.  —  Under  the  provisions  of  8.  420,  Crim. 
Pro  Code,  presentation  of  the  petition  of  appeal, 
by  an  appellant  in  jail,  to  the  officer  in  charge 
of  the  jail  is  equivalent  to  presentation  to  the 
Court,  so  far  as  the  requirements  of  the  Limi- 
tation Act  are  concerned.  QUEENEmFRESS 
v.  LINGAYA,  9  M.  258  =  1  Weir  789. 

(3581)— Ss.  419,  548,  .^67,  537- Sfe  JUDG- 
MENT, Rat.  Un.  Cr.  C.  82. 

S.  420  (  =  1882,  8.  420 ;  1872,  b,  277 ;  1861, 

e.  418). 

See   Appeal. 

(3582)— 8.  420— See  Nos.  3579  and  3580, 
supra. 

(.3583)— Ss.  420,  421.  422  and  423  (=  Crim. 
Pro  Code,  1882.  ss.  420,  421,  422,  ^2^)— Appeal 
by  prisoner  in  jail  —  Power  to  dispose  ol  appeal 
in  the  absence  of  the  appellant. — Held,  by  the 
Full  Bench  {Mahmood,  J.,  dissenting). — The 
limitation  which  s.  423  provides  is  that  the 
appellate  Court,  before  disposing  of  the  appeal, 
must  peruse  the  record,  and  if  the  appellant  is 
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present,  or  is  represented  by  a  pleader,  the 
appellant  in  person  or  his  pleader  must  be 
heard.  It  cannot  be  contended,  under  that 
section,  that  in  the  case  of  an  appeal,  which 
has  been  admitted,  the  appellate  Court,  not- 
withstanding that  notice  has  been  properly 
given  under  s.  422,  notwithstanding  that  the 
record  of  the  case  has  been  sent  for  and  perused 
by  the  Court,  is  incompetent  to  dispose  cf  the 
appeal,  if  the  appellant  who  is  not,  represented 
by  a  pleader,  is  not  present.  Per  Mahmood,  J. 
{contra) : — Where  an  appeal  is  admitted  and  is 
not  summarily  rejected  under  a.  421,  the  appel- 
lant must  have  an  opportunity  of  being  heard. 
On  a  proper  understanding  and  interpretation 
of  s.  423,  it  will  be  seen  that  the  condition  pre- 
cedent for  the  disposal  of  the  appeal  is  that 
either  the  appellant  is  heard  or  at  least  choice 
is  given  to  him  to  appear.  QUKEN-EMPRESS 
V.  POHPI,  13  A.  171  =  A. WH.  1891.  48.  [B., 
Eat.  Uu,  Cr.  C.  739.] 

S.  421  (  =  1882,  8.  421 ;  1872,  a.  278 ;  1861, 

B.  417). 

See  APPEAL. 

(3584)— S.  421  (  =  Crim.  Pro.  Code,  1682, 
s.  4'2lf — Summary  rejection  of  appeal. — 
Although  A  Judge  would  be  acting  within  his 
powers  under  s.  421,  Crim.  Pri.  Code,  in  reject- 
ing an  appeal  without  sending  for  the  record, 
such  a  course  is  ordinarily  very  inconvenient 
and  should  not  h»  adopted.  EMPRESS  v. 
JUGAL  KISHORE.  A.W  N.  1883,  143. 

(3585)-S.  421  (  =  Crim.  Pro.  Code,  1882, 
s,  421) — Meaning  of  proviso. — The  proviso  to 
s,  421  is  limited  to  appeals  which  have  not  been 
presented  from  jail.  Therefore  a  man  in  jail, 
whilst  on  the  one  hand,  he  has  the  privilege  of 
sending  his  appeal  in  the  manner  which  s.  420 
prescribes,  has  not,  on  the  other  hand,  the 
privilege  of  insisting  th^^t  he  should  be  heard, 
or  even  his  pleader,  if  he  retains  one,  after 
sending  up  an  appeal  from  jail.  Pe?  Mahmood,  J. 
QUEEN-EMPRESS  v.  POHPI,  13  A.  171  =  A.W. 
N.  1891,  48,  F.B. 

(3586) — S.421 — Practice — Appeal— Svmmary 
dismissfil  of — Reaso7is  not  recorded — Pleader 
not  heard. — A  convict  filed  an  appeal  from  jail 
to  the  Court  of  Sessions  and  also  presented  a 
petition  of  appeal  through  a  legal  practitioner  ; 
held  that  the  Sessions  Judge  was  not  competent 
to  dismiss  the  appeal  from  jail  summarily,  but 
should  have  heard  the  convict's  pleader. 
BHAWANI  DEHAIi  v,  KING-EMPEROR,  3  A. 
L.J.  693  =  A.WN.    1906,303  =  4   Cr.  L  J.  373. 

(3587)— S.  421  {  =  Crim.  Pro.  Code,  Act  X  of 
1882,  s.  421) — Dismissal  for  non- appearance — 
Avpeal. — It  is  not  competent  to  a  District 
Magistrate  to  dismiss  a  criminal  appeal  on  the 
ground  that  no  one  appeared  to  support  the 
petition.  He  must  consider  the  facts  and  write 
a  judgment.  QUEEN-EmpRESS  v.  DEOSHAN- 
KER,  Rat.  Un.  Cr.  C.  593  =  Cr.  Rg.  11  of  1892. 

(3588)— S.  4:21— Dutu  of  appellate  Court- 
Judgment   of   appellate  Court,    contents    of. — 
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8-  421  provides  for  summary  dismissal  of  an 
appeal,  but  not  for  rejection  thereof.  It  is 
desirable  that  an  appellate  Court,  without 
going  to  the  length  of  writing  an  elaborate 
judgment,  should,  in  deciding  an  appeal, 
notice  briefly,  but  clearly,  what  objections  were 
urged  on  appeal,  and  how  they  were  disposed  of. 
Ekcowri  Mukerjee  v.  Emperor,  32  0. 
178  =  2  Cp.L  J.  170.  [R.,  13  Cr.  L.J.  559  =  15 
Ind.  Cas.  975  =  8  N.L.R.  84.] 

(3589) — S.  421 — Summary  dismissal,  reasons 
for. — Having  regard  to  the  language  of  s.  421, 
it  is  not  necessary  where  an  appeal  is  sum- 
marily dismissed  under  that  section,  for  the 
Magistrate  to  give  any  reason  for  his  decision. 
It  must  be  taken,  if  he  dismisses  an  appeal  sum- 
marily, that  he  considered  there  were  no 
sufficient  grounds  for  interfering.  NiTYA  PAL 
V.  Beni  Madhab  GHOSE,  9  C.W.N.  623  =  2 
Cr.  L  J.  334. 

(3590) — S.  421 — Summary  dismissal  of  appeal 
—  Reasonable  opportunity  of  being  heard  to  be 
given  to  appellant  or  his  pleaier. — On  presenta- 
tion to  a  Court,  by  the  party,  in  person,  of 
a  memorandum  of  appeal  signed  by  the  pleader, 
it  is  not  competent  for  the  Court  to  summarily 
reject  the  appeal,  under  s.  421  of  the  Code, 
without  giving  a  reasonable  opportiinity  to  the 
pleader  to  appear  and  without  calling  for  the 
records  of  the  case,  where  appellant  urges 
reasonable  grounds  for  discrediting  the  evidence 
of  the  witnesses  of  the  other  side.  RANGA- 
CHARLU  v.  Emperor,  29  M.  236  =  4  Cr.  L.J. 
57, 

(3591) — S.  421 — Appeal — Summary  disinissal 
— Hearing  in  support  of  appeal,  whether  includes 
right  of  reply — Practice.—?)-  421  of  the  Crim. 
Pro.  Code  lays  down  that  the  appellant  in  a 
criminal  appeal  or  his  pleader  should  have  a 
reasonable  opporf  unity  of  being  heard  in  support 
of  the  appeal.  This  must  be  taken  to  include 
the  possible  right  of  reply  if  necessary.  AmANAT 

Sardar  v.  nagendra  Biswas,  9  Ind.  Caa. 
65  =  12  Cp.  L.J.  9  =  38  C  807.  (Cr.  Rev.  No. 
874  of  1906,  Unreported,  Rel.  on.) 

(3592) —  S.  421 —  Summary  dismissal  of 
appeal — Discretion,  exercise  of — Circumstantial 
evidence,  conviction  based  on — Revision  by  High 
Court — Evidence  Act,  s.  27 — Statements  made 
by  accomplice  elsewhere  than  before  the  Court, 
admissibility  of, — Although  it  is  not  required  by 
law  that  a  Sessions  Judge  should  write  a  regular 
judgment  when  exercising  the  powers  of  sum- 
mary dismissal  given  to  him  by  s.  421,  Crim. 
Pro.  Code,  still  the  matter  being  one  for  discre- 
tion on  the  part  of  the  subordinate  appellate 
Courts,  it  is  very  important  that  such  discretion 
should  be  exercised  upon  sound  and  reasonable 
lines.  Where  a  conviction  is  based  upon  circum- 
stantial evidence,  the  question  always  remains 
whether  the  evidence  which  has  been  believed 
by  the  Court  which  heard  it  is  of  such  a  nature 
that  it  ought  to  have  been  accepted  as 
establishing  the  guilt  of  the  accused  person 
beyond  reasonable  possibility  of  doubt,  and  that 
is  a  question  which  may  be  dealt  with  by  a 
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High  Court  upon  an  application  for  revision. 
Held  further,  that  s.  27,  Evidence  Act,  is  a 
proviso  lo  the  preceding  sections  which  deal 
with  what  may  or  may  not  be  proved  as  against 
the  person  making  a  confession.  It  has  nothing 
whatever  to  do  with  what  may  or  may  not  be 
proved  as  against  other  persons,  when  the  person 
who  made  the  alleged  confession  is  not  him- 
self on  his  trial  but  is  appearing  as  a  witness 
in  the  case.  Held  also,  that  hearsay  evidence 
of.any  statement  whatsoever,  made  at  any  time, 
under  any  circumstances,  by  any  accomplice, 
cannot  be  produced  as  against  the  accused 
before  the  Court.  Statements  made  by  an 
accomplice  elsewhere  than  before  the  Court  and 
not  in  ihe  presence  of  the  accused  can  be  proved 
only  to  corroborate,  to  contradict  or  to  impeach 
the  credit  of  tbe  accomplice.  In  no  case  can 
they  be  put  forward  as  substantive  evidence  ot 
the  truth  of  the  facts  therein  stated-  AMAN 
ALIv.  KINGEMPEROR,  13  O.C.  309  =  8  Ind. 
Cas.  379  =  11  Cr.  L.J.  631. 

(3593)— S.  4:21— Dismissal  of  appeal  under 
this  sectioti — Alteraiion  nf  the  conviction — 
Validity. — Where  an  appeal  is  dismissed  under 
s.  421,  the  appellate  Court  has  no  power  to 
alter  the  conviction.   In  re  NAGA,  2  Weir  473. 

(3594)—  S.  i2l— Judgment  if  should  be 
written. — An  appellate  Court,  in  dismissing  an 
appeal  summarily,  is  not  bound  to  write  a 
judgment.  KING  EMPEROR  v.  NGA  SEIN 
Gyi,  U  BR.  1906,  Cr.  PC,  49  =  i  Cr.  L.J.  284, 
<17  A.  241,  20  B.  540,  21  C  92,  29  G.  726,  25 
M.  534,  U  B.R.  1905,  I,  Crim.  Pro.  Code,  41, 
Weir  1009,  R.) 

(3595)— S.  421  (  =  s.  278,  '^■rim.  Pro.  Code, 
1872)— Power  of  appellate  Court  rejecting  ap- 
peal to  enhance  sentence— See  ACT  XI  OF  1874, 
s.  26,  24  W.R.  Cr.  29, 

(3596)-S.  421— See  JUDGMENT,  20  B.  540, 
17  A.  241,  F.  B. 

(3597)  _S.    421—  See    LETTERS     PATENT. 

Letters  Patent,  Mad.  1865,  s.  15,  l  Weir 
788-a. 

(3598)_S.  421— See  PRACTICE  AND  PRO- 
CEDURE, 36  C.  .385  =  13  G.W.N.  684=9  Cr.  L. 
J.  401  =  1  Ind.  Cas.  868. 

(3599)_8.  421— See  SENTENCE— POWERS 
OF  APPELLATE  COURT—  ENHANCEMENT, 
Rat,  Un.  Cr.  C.  74  =  Cr.  Rg.  5-6-1873. 

(3600)— S.  421— See  Nog.  90,  1923  3337, 
3341,  3342,  3343  and  3583,  supra. 

(3601)— Ss.  421.  367,  531—  See  APPEAL- 
GENERAL,  31  P.  R.  1881,  Cr. 

(3602)— Ss.  421,  422  (  =  Crim.  Pro.  Code, 
1882,  ss.  421,  422) — Sum.mary  rejection  of  ap- 
peal—Alteration of  sentence  —Where  the  appel- 
late Court  rejects  an  appeal  summarily,  acting 
under  s.  421,  Crim.  Pro.  Code,  without  giving 
the  notices  required  by  s.  422,  it  is  not  compe- 
tent to  alter  the  nature  of  the  sentence  QUEEN- 
Empress  v.  Bana,  Rat.  Un.  Cr.  C.  384. 
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(36031  — Ss.  421,  422— See  SENTENCE,  PO- 
WERS OF  APPELLATE  Court— ALTERATION, 
Rat.  Un.  Cr.  0.  131  =  Cr.  Rg.  6  9-1877. 

(3604) -Ss.  421,  423  (  =  Crim.  Pro.  Code, 
18H2,  ss.  421  i23]— Power  of  appellate  Court  to 
direct  prisoner's  presence. — If  an  appellate 
Court  thirks  it  necessary,  for  the  purpose  of 
disposing  of  an  appeal,  to  have  a  prisoner  before 
it,  it  has  the  same  power  to  direct  that  he 
should  be  brought  before  it.  as  a  Court  of  first 
mstance  has  when,  in  pursuance  of  the  direc- 
tion of  an  appellate  Court,  it  takes  further 
evidence  in  the  prepence  of  the  prisoner.  HIGH 
COURT  PROCEEDINGS,  12TH  NOV.  1883, 
NO.  3541,  2  Weir  473. 

(3605)— Ss.  421,  423  {  =  Crim.  Pro.  Cede, 
1882,  ss.  421,  423)— i?e;ec/ion  of  appeal  and 
reduction  of  sentence. — The  accused  was  charged 
with  voluntarily  causing  grievous  hurt  and 
convicted  and  sentenced  to  four  months'  rigor- 
ous imprisonment  and  a  fine  of  Rs.  30  or  in 
default  further  rigorous  imprisonment  for  two 
months  under  s.  325,  I.P.C.  The  District 
Magistrate  rejected  the  appeal,  but  reduced  the 
sentence  of  imprisonment  in  default  of  payment 
of  fine  to  one  month:  HeZd  that  the  Magistrate 
could  not,  after  rejecting  the  appeal,  diminish 
the  sentence,  but  should  either  have  reported 
the  case  to  the  High  Court  or  have  herird  the 
appeal  as  directed  by  s.  423,  Crim.  Pro.  Code. 
Queen  Empress  v,  Govindrao,  Rat.  Un. 
Cr.  304  =  Cr.  Rg.  53  of  1886.  [E.,  Rat.  Un. 
Cr.  C.  334.] 

(3606)- Ss.  421,  423,  424  (  =  Crim.Pro.  Code, 
1882.  ss.  421.  423.  424) — Summary  rejection 
of  appeal— Rejeclio7i  of  appeal  and  dismissal, 
difference  between —  Grounds  of  order. — An  order 
of  summary  rejection  of  an  appeal  under  the 
provisions  of  s.  421,  Crim.  Pro.  Code,  does  not 
amount  to  a  judgment  and  s.  424  has  no  appli- 
cation to  such  an  order.  A  judgment  under 
s.  424  of  tbe  Code  implies  a  trial.  The  essential 
difference  between  the  rejection  cf  an  appeal 
under  s.  421  and  its  dismissal  under  s.  423  is 
that,  in  the  latter  case,  the  appeal  is  disposed 
of  after  trial,  whereas,  in  the  former,  the  Court, 
by  summarily  rejecting  it,  refuses  to  try  it  at 
all.  Every  order  passed  in  the  exercise  of 
judicial  discretion  should  show  on  the  face  of 
it  the  ground  on  which  it  is  made.  EMPRESS 
V  PATIRAM,  6  C.P.L.R.  24,  Cr. 

(3607)— Ss.  421,  423,  424  and  367— See 
APPELLATE  COURT,    L.B.R.    1893-1900,  606. 

(3608)— Ss  421,  423,  426  {  =  Crim.Pro.  Code, 
1861,  ss.  417,  419,  421) — Appellant  in  jail — 
Appearance  in  Court — Neither  ss.  417,  419, 
421  of  the  Grim  Pro.  Code,  nor  any  other  pro- 
vision of  law  authorize  a  Sessions  Judge  to 
cause  an  appellant  undergoing  sentence  of 
imprisonment  to  be  brought  before  him  at  the 
bearing  of  the  appeal.  REG.  v,  ANTONE  JOSE, 
Rat.  Un.  Cr.  C.  22  =  Cp.  Rg.  14  9  1869. 

(3609)— Ss.  421,  423,  except.  1  fd\,  430- See 
REVISION— Matters  pertaining  to  Evi- 
dence, 4  B.  101. 
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(3610)— Ss.  421.  426,  440-See  APPELLATE 
COURT,  35  P.R.  1882,  Or. 

(3611)— Ss.  421,  480— See  REVIEW,  19  B. 
732. 

(3612)— Ss.  421,  435  {=Crim.  Pro.  Code, 
1872,  ss.  278,  294,  295)~  Judicial  -proceedings 
— Originals  to  be  retained  jor  being  supplied  to 
appellate  Court  —  Copies  only  to  be  given  for 
Executive  Government  — No  Court  is  at  liberty 
to  part  \7ith  its  judicial  records  except  when 
these  are  called  for  by  an  appellate  Court  or  on 
the  demand  of  a  superior  Court  under  s.  294 
or  s.  295  of  the  Crim.  Pro.  Code.  They  must 
be  retained  in  order  to  meet  the  contingency 
of  such  legal  requisitions  being  made.  For 
the  purposes  of  aoy  reference  or  report  to  the 
Executive  Government,  copies  of  proceedings 
are  sufficient,  but  for  purposes  of  appeal  to,  or 
revision  by,  superior  Courts,  the  originals  are 
indispensable.  REG  v.  PadMANABHA,  Rat. 
Un.  Cr.  C.  128. 

S.  422  (  =  1882,  8.  422  ;  1872,  ss.    62,   269, 

279). 
See  APPEAL. 

(3613)- S.  '122- Rules  issued  by  the  High 
Cotfri.— Rules  issued  dy  the  High  Court  are 
addressed  to  the  District  Magistrates  as  a 
matter  of  convenience  and  in  accordance  with 
the  practice  for  appeals  follovyed  under  s.  422, 
Crim.  Pro.  Code,  tho  Local  Government  having 
under  that  section  appointed  the  District 
Magistrate  as  the  officer  to  receive  notices  of 
appeals.  If  a  rule  is  granted  against  the  order 
of  a  Sessions  Judge,  he  is  the  proper  person  to 
show  cause.  BEPIN  BEHARI  DE  v.  NENDI 
Hariani,  7  C.W.N.  80. 

(3614) -S.  i2-2— Disposal  pf  appeal  before  the 
date  fixed  for  hearing. — Where  a  Magistrate 
disposed  of  an  appeal  before  the  day  fixed  for 
an  adjourned  hearmg,  and  without  giving  notice 
to  the  appellant  or  his  pleader,  held,  that  it 
was  a  material  error  in  procedure.  SHANMU- 
GAM  CHETTIAR  V.  ALAGIA   NUMBIA  PILLAI, 

2  Weir  475. 

(8615) — S.  422 — Criminal  appeal— Restrictive 
order  for  admissio7i,  ivhether  valid — Oaths  Act 
(X  of  1873>,  s.  13-  Evidence  Act,  s.  118— Child 
of  tender  years  — Capacity  to  understand — Test- 
ing of  capacity  by  preliminary  examination  by 
Judge — Jury,  function  of. — A  restrictive  order 
for  admission  of  a  criminal  appeal  is  not  con- 
templated by  s.  4-22  of  the  Crim.  Pro.  Code  and 
must  be  deemed  ultra  vires.  Therefore,  where 
a  criminal  appeal  was  admitted  for  considera- 
tion of  the  sentence  only,  held,  that  the  whole 
appeal  should  be  heard  and  that  the  appellant 
could  not  be  restricted  to  any  selected  ground 
out  of  those  specified  in  his  petition.  A  great 
divergence  of  judicial  opinion  exists  on  the 
question,  whether  s.  13  of  the  Oaths  Act,  applies 
to  cases  where  the  omission  to  take  oatb  or 
affirmation  is  the  result  of  the  deliberate  act 
of  the  Court  or  of  the  witness.  By  s.  118  of  the 
Evidence  Act,  the  Legislature  has  not  prescrib- 
ed an  infiexibla  rule  of  universal  application  to 
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the  eflect  that,  before  a  child  of  tender  years  is 
questioned,  the  Court  must  by  preliminary 
examination  test  his  capacity  to  understand 
and  to  give  rational  answers,  and  must  form 
an  opinion  as  to  the  competency  of  the  witness 
before  the  actual  examination  commences.  The 
mere  circumstance,  therefore,  that  a  Sessions 
Judge  did  not  interrogate  the  witnesses  of 
tender  years,  before  their  examination  began, 
with  a  view  to  test  their  capacity,  does  not  in- 
validate the  trial.  The  question  of  the  capacity 
of  a  witness  to  testify  is  a  question  for  the 
Judge  himself  to  decide  and  not  for  the  jury, 
although,  after  he  has  decided  in  tavour  of  the 
competency  of  a  witness,  it  is  for  the  jury  to 
determine  the  amount  of  credit  to  be  given  to 
the  statements  made  by  such  witness.  Nafar 
SHEIKH V.  Emperor,  liCrL.J  483  =  20Ind. 
Cas.  741  =  18  C.L  J  582  =  18  C.W.N.  147  =  41 
C.  406.     (8  W.R.  60,  Rel.) 

(3616)— S.  422—  See  COMPENSATION  TO 
ACCUSED,  29  M.  187  =  3  Cr.  L.J.  452. 

(3617)— S.  422— See  NOTICE,  A.W.N.  1381, 
46. 

(361S)— S.  422— SeeNos.  90,  185.  2045,  2580, 
2581,  2582,  3337,  3583,  3602  and  3603,  supra. 

(3619)- Ss.  422,  A2?j— Summary  reversal  of 
convLtion  by  appellate  Court. — Where  an  ap- 
pellate Court  set  aside  the  convictions  of  an 
I  accused  person  without  giving  notice  of  the 
appeal  to  the  Prosecuting  Inspector,  the  re- 
spondent, and  without  calling  for  and  perusing 
the  records  of  the  case,  held,  that  the  Court 
had  acted  in  contravention  of  the  provisions  of 
ss.  422,  423,  that  the  acquittal  should  be  set 
aside  and  that  it  should  be  re- heard.  In  re 
VIR&SAMI  Naikan,  2  Weir  474. 

(3620)— Ss.  422,423  (=  Crim.  Pro.  Code, 
1892,  ss.  422  and  i2^)— Notice  to  the  appellmt. 
— Where  an  appeal  is  disposed  of  under  ss.  422 
and  423  of  the  Code,  notice  to  the  appellants 
is  obligatory  under  s.  422.  In  re  VENKATA- 
RAMUDU,  z  Weir  475. 

S.  423,  except.  1  (d)  (  =  1882,  s.  423  ;  1872, 

S8.  271,  272,  para.  3,  280,  284,  299,  para. 
3,  1861,  a.  419). 

See  APPEAL, 

See  APPELLATE  Court. 

See  COBIMITMENT  TO  SESSIONS  COURT. 

(3621)— S.  423  (  =  Crim.  Pro.  Code,  1872, 
s.  280^ — Scope  of— Trial  under  Crim.  Pro. 
Code. — This  section  does  not;  authorise  an  appel- 
late Court  to  order  there-trial  of  an  appellant 
with  reference  to  matter  extraneous  to  the 
proceedings  before  him  as  an  appellate  Court, 
It  is  not  essential  to  the  regularity  and  com- 
pleteness of  a  trial  under  the  Criminal  Proce- 
dure Code  to  enquire  into  previous  convictions. 
A  trial  properly  held  does  not  become  an 
improper  one  iDy  a  sufficient  extra-judicial 
discovery  that  the  accused  was  a  habitual 
offender.  GULRAJ  v.  WAZIR,  CoJ..  Dig.  Cr. 
26  of  1875. 
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(3622)— S.  423  {  =  Crim.  Pro.  Code,  1882, 
s.  4'23  (1)  (6))— -Scope  of  the  clause.— The  words 
"  Court  of  competeat  jurisdictiou  subordinate 
to  such  appellate  Court"  in  s.  423,  do  not 
appear  to  exclude  the  power  of  such  latter 
Court  to  order  a  new  trial  before  itself.  In  re 
Vedakadeth  KANARan,  2  Weir  481.  IF., 
30  M.  228  =  5  Or.  L.J.  I0i  =  6  Or.  L  J.  133  =  16 
M.L.J.  546  =  2  M.L.T.  46] 

(3628)— S.  423  (  =  Crim.  Pro.  Code.  1872, 
s.  2S0t— Powers  of  Sessions  Judge  under,  on 
appeal— Retrial— K  Sessions  Judge,  on  appeal, 
can  only  enhance,  wich  reference  to  s.  280  of 
this  Code,  the  punishment  that  has  actually 
bean  awarded,  but  has  no  power  under  it  to 
add  another  punishment  to  that  which  has 
been  awarded  by  the  Magistrate  ;  for  example, 
fine  to  an  imprisonment.  The  power  "lo  alter'' 
a  sentence  conferred  on  an  appellate  Court 
under  this  section  is  only  restricted  to  the 
enhancement  of  any  punishment  that  has  been 
awarded.  POLICE  v.  Behari,  Colm.  Dig.  Cr. 
51  of  1876. 

(3624)— S.  423  {  =  Crim.  Pro.  Code,  1872, 
s.  2M)  — Sentence  beyond  jurisdiction— Subse- 
quent investiture  of  superior  poioer  to  take  effect 
from  a  date  prior  to  that  of  sentence— Effect- — 
Where  a  Magistrate,  who  had  only  third  class 
powers  awarded  a  sentence  which  he  was  not 
competent  to  award,  and,  between  the  date  of 
the  sentence  and  the  order  of  the  appellate  Court 
annulling  the  sentence  and  directing  a  new 
trial,  the  Magistrate  was  invested,  by  a  Govern- 
ment notification,  with  second  class  powers 
to  take  effect  from  a  date  previous  to  that 
of  the  sentence,  held,  that  the  notification  did 
not  render  the  sentence  valid,  and  that  the 
order  of  the  appellate  Court  was  a  valid  nne. 
In  the  matter  of  MusSammat  SURJBE,  3  C.L. 
R.  281. 

(3625)~S.  423  {  =  Crim.  Pm.  Code,  1882, 
s.  423) — "Relating  to  trial,"  scope  of  the 
expression.  — The  words  "relating  to  trial  "  in 
the  Code  of  1882,  are  used  in  asense  wide  enough 
to  include  the  trial  of  appeals  as  used  in 
ss.  342,  344,  352,  and  some  sections  of  oh.  XXV. 
Queen-Empress  v.  Ganesh  Kanderao.  13 
B.  506.  [F.,  Rat.  Un.  Cr.  C.581;  jB.,  13  Cr.L.J. 
737  =  17  Ind.  Cas.  49  =  7  PL.R.  1913  =  2  P.R. 
1913.  Cr.  =  43  P.W.R.  1912] 

(3626)— S.  423— Pozyar  of  appellate  Court  to 
order  re-^riaZ.— There  is  nothing  in  the  above 
section  limiting  the  power  of  an  appellate 
Court,  on  an  appeal  from  a  conviction,  to  order 
a  re-trial  of  the  appellant.  EMPEROR  v. 
Shaikh  Rasul,  17  C.P.L.R.  97. 

(3627)— S.  4:23— Powers  of  appellate  Court- 
Alteration  of  finding.— Unier  s.  423  of  the 
Code,-  the  appellate  Court  can,  in  an  appeal 
from  conviction,  alter  the  finding  of  the  lower 
Court  and  find  the  appellant  guilty  of  any 
offence  of  which  he  may  have  been  acquitted 
by  that  Court,  maintaining  the  sentence  of  the 
lower  Court,  but  not  enhancing  it.  QUEEN 
Empress  v.  Jabanutda,  23  C.  975.  [F.,  27 
0.172  =  4  C.W.N.  166,  41  C.   350  =  18  C.W.N. 
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498  =  23  Ind.  Cas.  985  =  15  Cr.  L.J.  385;  R.,  84 
A.  115  =  8  A.L.J.  1239=12  Ind.  Cas.  8.36  =  12 
Cr.  L.J.  572,  34  M.  545  =  8  M.L.T.  313  =  7  Ind. 
Cas.  861  =  11  Cr.  L.J.  534  =  19111  M.W.N. 
474,  35  M.  243  =  10  M.L.T.  66  =  21  M.L-J.  805 
=  1911,  2  M.W.N.  106=10  Ind.  Cas.  372  =  12 
Cr.L  J.  269,  37  M.  119  =  15  Cr.L.J,  180  =  22 
Ind.  Ca3.  756,  12  P.R.  1904,  Cr.  =  110  P.L.R. 
1904,  U.B.R.  1911,  4th  Or.  p.  100  =  13Cr.  L.J, 
457  =  15  Ind.  Cas.  89,  2  Weir  485,  11  Or.  L.J. 
295  =  6Ind.  Cas.  251  ;  D-,  26  M.  478  =  13  M.L. 
J.  263  =  2  Weir  483.] 

(3628)— S.  423  (  =  Crim.  Pro.  Code,  1882, 
s.  423) — Reversal  of  conviction  and  order  for 
re-trial  by  a  specific  Court. — Where  an  appel- 
late Court  reverses  a  conviction  and  sentence, 
it  can,  under  s.  423  of  the  Crim.  Pro.  Code, 
order  the  appellant  to  be  re-tried  by  a  specified 
Court  of  competent  jurisdiction.  QUEEN- 
Empress  V,  KASTURBHAI,  Rat.Un,Cp.C.  367. 

(3629)— S.  423—Poiver  of  appellate  Court  to 
reverse  finding  of  acquittal  — The  words  "  reverse 
the  finding  and  sentence "  in  s.  423  (1)  (6) 
mean  reverse  the  finding  upon  which  a  convic- 
tion is  based,  and  do  not  empower  the  appel- 
late Court  (or  at  any  rate  an  appellate  tribunal 
other  than  the  High  Court)  to  reverse  or  set 
aside  an  acquittal.  Where  persons  were  charged 
with  being  members  of  unlawful  assembly, 
rioting,  hurt  and  theft,  and  were  convicted  on 
all  the  charges  except  on  that  of  theft,  held, 
that  the  appellate  j\Iagis*;rate  was  not  compe- 
tent to  reverse  the  acquittal  on  the  charge  of 
theft.  8AMI  AYY^  v.  EMPEROR,  26  M,  478  =  2 
Weir  483  =  13  M  L  J,  263.  (23  0.  975,  Expl.} 
[R.,  34  M.  545=8  M.L.T.  313=7  Ind.  Cas. 
861  =  11  Cr.  L.J.  534  =  1910  M.W.N.  474,  U. 
B.R.  191L,  4th  Qr..  p.   100.] 

(3630)— S.  423  {  =  Crivi.  Pro.  Code.  1982, 
s.  423) — Meaning  of  the  term  "  Verdict."— The 
term  "  verdict  "  in  s.  423  (d)  means  the  entire 
verdict  on  all  the  charges,  aid  not  merely  the 
verdict  upon  each  charge  separatply.     KRISHNA 

Dhan  Mandal  v.  Queen- Empress,  22  C. 
377. 

(3631)  -S-  4:23— Enhancement  of  sentence, 
order  directing  vayment  of  comoliinant' s  costs 
not  an— Court  Fees  Act.  Y LI  of  1870,  s.  31.— 
An  order  passed  by  an  appellate  Court,  direct- 
ing the  aacused  person  to  pay  the  costs  of  the 
complainant,  under  s.  31  of  the  Court  Fees 
Act,  correcting  the  omission  of  the  Court  below 
to  order  such  payment,  doe?  not  amount  to  an 
enhaacemant  of  the  sentence,  the  order  under 
the  Court  Fees  Act  forming  no  part  of  the 
penalty  or  sentence  passed  in  the  case. 
Emperor  v.  Karuppanna  pilEjAi,  29  M. 
188  =  3  Cr.  L.J.  460.  (20  C  637.  Appr.;  22  M. 
153,  Diss.)  [AppL.  11  Cr.  L  J.  194  =  31  M.  547 
=  4  Ind.  Cas.  11.30  =  5  M.L.T.  223  =  9  Cr.  L. 
J,  83  ;  R..  12  Cr.  L.J.  405  =  11  Ind.  Cas.  589  = 
8  A.L.J.  925.] 

(3632)- S.  423— 4ccMs«d  sentenced  to  impri- 
sonment by  lower  Court —Reduction  of  period 
of  imprisonment  on  appeal,  but  with  the  addi- 
tion   of    fine— Alteration   or   enhancemsnt    of 
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sentence — Power  of  appellate  Court.  —Where  the 
lower  Courii  convioted  an  accused  and  sentenced 
him  to  imprisonment  for  a  certain  period,  and, 
on  appeal,  the  period  of  imprisonment  ia  re- 
duced, but  a  fine  is  imposed  in  addition,  and,  in 
default,  a  further  period  of  imprisonment,  the 
fact  that  a  fine  is  imposed  by  the  appellate 
Court  would  not  ia  law  be  an  enhancement  of 
the  sentence,  if  \,he  aggregate  period  of  impri- 
sonment, which  the  accused  may  have  to 
undergo,  is,  to  any  extent,  less  than  the  period 
of  the  original  sentence-  In  a  case,  where  such 
an  alteration  of  the  sentence  has  the  efiect  of 
rendering  it,  in  the  circumstances  of  the  case, 
excessive  or  inappropriate,  the  interference  in 
revision  of  a  superior  Court  may  be  called  for. 
Bhaktavastalu  Naidu  v.  Emperor,  1  M. 
L.T.  375  =  5  Cr.  L.J.  36  =  16  M.L.J.  560.  F.B. 

(3633)— S.  423  (  =  Crim.  Pro,  Code,  1882, 
s.  423  (1)  (6) — Conviction  lor  lesser  offence — 
Procedure  to  be  adopted,  when  the  appellate 
Court  thinks  the  accused  guilty  of  graver  offence 
— Appellate  Court's  duty  and  its  powers. — 
Where  a  second  class  Migistrate,  although 
finding  that  the  facts  constituted  an  offence 
under  s.  211.  Penal  Code,  which  was  triable  by 
a  first  class  M-igisbrate,  convicted  the  accused 
of  an  offence  under  s.  182,  but,  on  appeal,  the 
Head  Assistant  Magistrate  acquit'.ed  the  accus- 
ed, on  the  ground  that,  although  the  accused 
had  committed  an  offence  under  s.  182,  Penal 
Code,  he  should  have  been  convioted  of  an 
offence  under  s.  211,  Penal  Code,  held,  that 
the  procedure  of  the  Appellate  Magistrate  was 
wrong.  He  should  have  confirmed  the  con- 
viction and  he  should,  then,  have  considered 
whether,  in  all  the  circumstances  of  the  case, 
it  was  desirable  that  the  accused  should  again 
be  tried  for  the  more  serious  offence.  In  re 
Kannachampet  Parangodan,  2  Weir  482. 
[F.,  2  M.L.T.  495.] 

(3634)— S.  423  {  =  Crim.  Pro.  Code,  1882, 
s.  423  (1)  ib)  ) — Enhancement  by  appellate 
Court— Addition  of  sentence  of  whipping. — The 
addition  of  a  sentence  of  whipping  by  the  appel- 
late Court,  although  the  sentence  of  imprison- 
ment is  reduced,  amounts  to  an  enhancement 
of  the  sentence.  In  re  APPU  alias  MAHADEVA 
AIYYAR,  2  Weir  487. 

(3635) -S.  423  {  =  Cri7n.  Pro.  Code,  1882, 
s.  423  (2) — Evidence  of  convicted  eo  accused 
whether  corroborative  of  approver's  evidence. — 
The  evidence  given  by  a  co-accused,  after  he  is 
convicted  and  sentenced,  stands  on  a  different 
footing  from  that  of  an  approver  or  unconvicted 
accomplice.  The  Judge  is  justified  in  saying 
that  the  jury  may  look  to  the  evidence  of  such 
person  for  confirmation  of  the  story  told  by  an 
approver.  In  re  MarudAIMUTHD  KavI- 
RAYAN,  2  Weir  520. 

(3636)— S.  423  (  =  Crim.  Pro.  Code,  1872, 
s.  284) — Trial  by  Court  without  jurisdiction — 
Duty  of  appellate  Court  to  order  re-trial. — 
Where  the  appellate  Court  discharged  the 
accused  on  the  ground  that  the  lower  Court  had 
no  jurisdiotion  to  try  him  and  did  not  order  a 
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re-trial,  as  it  was  not  satisfied  that  the  charge 
made  by  the  accused,  who  was  convicted  for  an 
offence  under  s.  211,  Indian  Penal  Code,  was  a 
false  one,  held,  that  the  appellate  Court  should 
have  ordered  a  re-trial.  KiSHEN  SINGH  v. 
Khazan  Singh,  1  P.R.  1879,  Cr. 

(3637)— S.  423  {  =  Crim.  Pro.  Code.  1882, 
s.  423  (2)  ) — Power  of  High  Court  to  order  a 
re- trial  before  a-  new  jury. — It  is  open  to  the 
High  Court  to  direct,  when  ordering  a  new 
trial,  ihat  the  accused  be  tried  by  a  new  jury, 
when  it  is  found  that  the  verdict  of  the  jury 
is  tainted  with  prejudice,  and  is  based  on 
rumours  as  to  the  prisoner's  previous  conduct. 
In  re  ANCHULA  NALLACHARLA  NAIDU,  2 
Weir  384  =  2  Weir  493. 

(3638)— S.  423  (  =  Crim.  Pro.  Code,  1882, 
s.  423  (2)  ) — Questions  of  fact— Jury  asked  to 
give  finding  on  one  question  of  fact  before  the 
conclusion  of  the  charge  on  the  other — Validity. 
—  Held,  that  the  procedure  adopted  by  the 
Judge,  in  requiring  the  jury  to  give  a  finding  on 
one  of  two  questions  of  fact  constituting  the 
proof  in  the  case,  before  he  concluded  his  charge 
with  reference  to  the  other  question  of  fact,  was 
irregular,  if  not  illegal  and  was  certainly  cal- 
culated to  embarrass  the  jury  in  arriving  at  a 
proper  verdict  as'to  the  character  of  the  offence, 
if  any,  proved.  In  re  Badava  KUNHI,  2  Weir 
493. 

(3639)— S.  4:23— Recording  heads  of  charge  to 
jury. — The  Judge  should  record  the  heads  of 
charge  to  the  jury.  The  mere  writing  of  a 
judgment  is  not  sufficient,  as  it  will  be  quite 
impossible  to  see  from  such  judgment  how  the 
case  was  left  to  the  decision  of  the  jury.  In  re 
Dara  Narayana  Eeddi,  2  Weir  499. 

(3640)— S.  423  {  =  Crim.  Pro.  Code,  1882, 
s,  423  (2)  ) — Retracted  confession — Duty  of 
Judge. — Where  a  confession  is  subsequently 
retracted,  and  it  is  not  corroborated  by  inde- 
pendent evidence,  the  Judge  should  point  out 
to  the  jury  that  it  is  not  safe  to  rely  on  the 
subsequently  withdrawn  confession,  unless 
corroborated  in  material  respects.  In  re 
Cholakel  KOYA,  2  Weir  507. 

(3641)— S.  i23— Retracted  confession.— Al- 
though, generally,  in  the  case  of  a  confession 
made  and  subsequently  withdrawn,  corrobora- 
tive evidence  of  the  truth  of  it  should  be 
required,  the  real  question  is  whether,  owing 
to  the  withdrawal  of  the  confession,  reason- 
able doubt  must  be  entertained  of  the  truth 
of  the  confession.  It  was  not  intended,  in  the 
case  reported  in  10  M.  295,  to  lay  down,  as  an 
absolute  rule  of  law,  that  a  retracted  confession 
must,  in  order  to  justify  a  conviction,  be  sup- 
ported by  independent  evidence  corroborating 
it  in  material  particulars.  In  re  Chinna 
Chengadu,  2  Weip  510,  [R.,  21  M.  83  =  2 
Weir  503.] 

(3642)— S.  423  (  =  Crim.  Pro.  Code,  1882, 
s.  423  (2)  )—Jury  provided  by  Judge  with  a 
paper  containing  the  different  counts  against 
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each  prisoner  and  the  evidence  on  them — Vali- 
dity of  procedure— Direction  to  jury  to  re-con- 
sider verdict. — The  act  of  a  Judge  in  giving  the 
jury,  who  did  not  appear  to  be  intelligant  men, 
a  paper  in  which  it  was  noted  what  were  the 
different  counts  against  each  prisoner  on  which 
evidence  had  been  offered,  and  the  witnesses 
whose  testimony  bore  upon  each  count,  is  not 
objectionable.  Where  the  jury  appear  to  be 
confused  and  to  have  failed  to  understand  the 
remarks  of  the  Judge,  he  is  not  acting  impro- 
perly in  telling  them  to  reconsider  the  verdict. 
In  re  Veerappan,  2  Weir  5H. 

(3643)— S.  423  {  =  Crim.  Pro.  Code,  1882, 
s.  i2B)  ~  Power  of  Court  to  deal  with  case  of  accus- 
ed loho  has  not  appealed, — Both  the  parties  to 
a  riot  were  jointly  tried  before  a  Deputy  Magis- 
trate and  convicted.  One  of  the  parties  appealed 
to  the  District  Magistrate,  who  quashed  the 
convictions  and  directed  that  each  side  should 
be  tried  separately.  The  Sessions  Judge,  being 
of  opinion  that  the  District  Magistrate's  order 
as  to  the  party  who  had  not  appealed  was  made 
without  jurisdiction,  reported  the  case  for  the 
orders  of  the  High  Court.  Held,  setting  aside 
the  orders  of  the  Deputy  Magistrate  and  the 
District  Magistrate,  that  those  persons  who  had 
not  appealed  should  be  tried  by  a  competent 
Court  according  to  law.  EMPEESS  v.  jAEVIAti, 
A.W.N.  1883,  163. 

(8644)— S.  423  {  =  Crim.  Pro.  Code,  Act  X 
of  1872,  s.  284) — Potvers  of  appellate  Court. — 
Where  an  appellate  Court  finds  that  the  appel- 
lant has  been  properly  convicted  under  s.  448 
of  the  Penal  Code,  but  thinks  that  the  Magis- 
trate should  have  committed  for  trial  under 
s.  450,  the  proper  procedure  is  to  enhance  the 
punishment  or  to  report  the  matter  to  the 
High  Court  under  s.  296  of  the  Crim.  Pro. 
Code,  and  not  to  annul  the  conviction  and 
direct  a  re-trial  by  a  competent  Court. 
Empress  V.  faiaz  Khan,  A.W.N.  1882,  112. 

(3645) — S.  423 — Appeal  in  criminal  case — 
Power  of  appellate  Court— Altering  finding  of 
acquittal  into  one  of  conviction, — The  appellate 
Court  can,  under  s.  423  of  the  Crim.  Pro.  Code, 
in  an  appeal  from  a  conviction,  alter  the  finding 
of  the  lower  Court,  and  find  the  appellant 
guilty  of  an  offence  of  which  he  was  acquitted 
by  that  Court.  SARDARA  v.  KING  EMPEROR, 
8  A. L  J.  1239  =  12  Ind.  Cas.  836  =  12  Cp.  L.J. 
572  =  34  A.  115.  (23  G.  975,  ^.)  [R.,  18  CW. 
N.  498  =  13  Cr.  L.J.  385  =  23  Ind.  Cas.  985.] 

(3646)— S.  423— Poz(;er  of  appellate  Court- 
Same  facts  —Conviction  on  one  charge  and 
acquittal  on  the  other — Appellate  Judge — Power 
to  change  sectio7i  and  conviction  under  right 
section. — A  prosecuted  M  under  s.  497,  Penal 
Code,  with  having  committed  adultery  with  his 
wife  P.  The  Sub-Divisional  Magistrate  who 
tried  the  case  acquitted  M  of  the  offence  under 
s.  497,  but  found  him  guilty  of  insult  under 
8.  504,  Penal  Code.  On  appeal,  the  Sessions 
Judge  was  of  opinion  that  M  could  not  be  con- 
victed of  an  offence  under  s.  504  and  that  an 
offence  under  s.  497  was  proved  against  him. 
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But  he  refused  to  interfere  on  the  ground  that 
he  had  no  right  to  do  so  because  M  was  acquit- 
ted by  the  lower  Court  on  the  charge  of 
adultery  :  Held  that  the  Sessions  Judge  had 
power,  under  s.  423,  Crim,  Pro.  Code,  read  with 
s.  13  of  the  Schedule  of  the  Criminal  Justice 
Regulation,  to  interfere,  as  there  was  a  convic- 
tion in  the  case  and  the  accused  was  convicted 
on  the  same  set  of  facts  on  which  he  was  acquit- 
ted of  the  other  charge.  (8  M.L.T.  313,  26  M. 
473,  23  C.  975,  1  P.R.  1874,  21  W.R.  Cr.  13. 
U.B.R.  1897— 1901.  Vol.1,  103,  U.B.R.  1897 
—1901,  Vol.  I,  91.  14  M.  363,  31  C.  710,  11  C. 
293,  B.)  If  the  acquittal  on  the  one  charge 
and  the  conviction  on  the  other  are  based 
identically  on  the  same  facts,  the  Sessions 
Judge  in  appeal  has  the  power  to  change  the 
section  and  convict  the  accused  of  the  right 
offence.  ALI  MUDDIN  v.  Meah  Jan,  U.B.R. 
1911,  4th  Qr.,  100  =  15  Ind.  Cas.  89  =  13  Cr. 
L.J.  457. 

(3647) — S.  i2S— Appeal — Judgment— Requi- 
sites of — No  legal  judgment — Court  of  revision — 
Remand — Re-trial — Pojvet  to  direct. — Held, 
that  no  judgment  of  a  Court,  other  than  a  High 
Court,  which  purports  to  dispose  of  an  appeal 
under  s.  423,  Crim.  Pro.  Code,  is  a  legal  judg- 
ment, unless  it  contains  at  least  (1)  the  point 
or  points  for  determination  raised  by  the  memo- 
randum of  appeal,  (2)  the  decision  thereon,  and 
(3)  the  reasons  for  the  decision  (19  A.  506,  Diss.; 
20  C.  353,  11  C.  449,  13  C.  110,  22  C.  241,  23 
C.  420,  32  C.  178,  35  C.  138.  15  B,  11,  31 
P.R.  1884,  R.)  Where  there  has  been  no  legal 
decision  of  an  appeal,  the  Judicial  Commissioner 
has  power  to  remand  the  case  for  re-trial  of  the 
appeal  and  its  disposal  by  a  legal  judgment. 
JAIRAM  V.  EMPEROR,  8  N.L.R.  84  =  15  Ind. 
Cas.  975  =  13  Cr.  L.J,  559. 

(3648) — S.  423 — Altering  the  conviction  from 
one  under  s.  353,  I  P.C.,  to  one  under  s,  183, 
l.P.C  .  —  Legality. — An  appellate  Court  has 
power  under  s.  423,  Crim.  Pro.  Code,  to  alter 
the  conviction  from  one  under  s.  353,  l.P.C,  to 
one  under  s.  183,  l.P.C  KUNHAMBU  v. 
EMPEROR,  1912  M.W.N.  1110  =  19  Ind.  Cas. 
335  =  14  Cp.  L.J.  239. 

(3649) — S.  ^1^— Enhancement  of  sentence — 
Sentence  altered, —  A  subordinate  Magistrate 
sentenced  an  accused  to  one  month's  rigorous 
imprisonment  and  a  fine  of  Rs.  5,  and  in  case 
of  default  in  payment  of  the  fine,  to  one  week's 
further  imprisonment.  The  District  Magistrate 
on  appeal  by  the  accused  varied  the  sentence  to 
one  of  3  days  imprisonment  and  a  fine  of  Rs.lOO 
and  in  default  of  payment  of  fine  to  a  further 
imprisonment  of  one  month.  Held  there  was 
no  enhancement  of  sentence  and  the  order  of 
the  District  Magistrate  was  quite  legal. 
Mehar  Chand  v.  king-Emperor,  12  A.L.J. 
827  =  36  A.  485  =  15  Cp.  L.J.  519  =  24  Ind.  Cas. 
607.  (23  B.  439,  30  M.  103,  Doubted ;  27  C. 
175,  Appr.) 

(3650) — S.  423 — Accused,  how  to  he  questioned, 
— The  question  "  what  offence  are  you  going  to 
confess  "    was  held   to   be  an  improper  form 
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of  question  to  an  accused  person.  In  re 
Cholakel  Koya,  2  Weir  507. 

(3651)— 8.  423— See  ACT  VI  OP  1864,  s.  3.  3 
L.B.R.  112  =  3  Cr.  L.J.  348. 

(3652)-8.  428— Sea  ACT  XI  OP  1874,  s.  28, 
2C.L.R   511,  24  W.R.  Cr.  24. 

(3653)— S.  423— See  CHARGE— ALTERATION 
OP  CHARGE,  27  C.  660,  3  C.W.N.  867. 

(3654) -S.  423— See  PENAL  CODE,  ss.  109. 
417.  457,468,  471  and  511,  30  C.  822  =  7C.W. 
N.  639. 

(3655)— S.  423— See  PENAL  CODE,  s,  289, 
3  N.L.R.90  =  6Cr.  L.J.  100. 

(3656)— S.  423— See  PENAL  CODE.  ss.  304  (2), 
323,  2  P.W.R.  1908,  Cr.  =  77  P.L.R.  1908  =  7 
Cr.  L.J.  321. 

(3657)— S.  428— See  RE-TRIAL,  II  P.R. 
1879,  Cr. 

(3658)— S.  428— See    SENTENCE— Powers 

OP  APPELLATE  COURT— ALTERATION,  30  M. 
103  =  1  M.L.T.  375  =  5  Cr.  L.J.  86  =  16  M.L.J. 
560. 

(3659)— S.  423— See  SENTENCE— POWERS 
OP  APPELLATE  COURT  —  ENHANCEMENT, 
10  Bom.  L.R.  93  =  7  CrL.J.  119  =  .S2  B.  162.  17 
A.  67  =  A.W.N.  1894,  202,  28  B.  439,  23  A.  497 
=  A.W.N.  1901,  176,  27  C.  175. 

(3fi60)— S.  423— See  SENTENCE  — POWERS 
OF  APPELLATE  COURT— REVERSAL,  3  N.L. 
E.  67  =  6  Cr.  L.J.  43. 

(3661)— S.  428— See  SESSIONS  JUDGE, 
JURISDICTION  OF,  A.W.N.  1881,  62,  18  B.  751, 
A.W.N.  1883,  99. 


(3661-a)— S.  423— See  Nos. 
262,  274,  526,  527,  528,  1647, 
1889,  1950,  2136,  2207,  2294, 
2425,  2583,  2624,  2842,  2843, 
2959,  2968,  3337,  3489,  3490, 
3561,  3562,  3563,  3564,  3575, 
3604,  3605,  3606,  3608,  3609. 
3757,  4048,  4215,  4251,  4565, 


90, 104, 186,  209, 
1743,  1814,  1838, 
2295,  2296,  2396, 
2860,  2897,  2898, 
3491,  3504,  3560. 
3576,  8577,  8583. 
3620,  supra,  and 
4565 -a  infra. 


<3662)— S.  428  (a)  I  =  Crim.  Pro.  Code,  1872, 
s.  2T2j— Discretionary  poioirs  of  the  High  Court. 
— The  discretionary  powers  of  the  High  Court 
under  a.  272  will  be  exercised,  only  when  it  is 
satisfied  that  the  case  is  of  sufficient  consequence 
to  justify  it  in  acting  under  this  very  exceptional 
section.  In  re  GOVERNMENT  PLEADER.  2 
Weir  476  =  7  M.H.C.  339.  {F.,  7  N.W.P.  176; 
iJ.,  3C.W.N.  653  =  26  C.  863",  17  C.P.L.R.  75.] 

(3663)— S.  423,  cZ.  (b)  [-^Crhn.  Pro.  Code, 
188-2,  s  423  (b))— Appellate  Court's  power  to 
alter  a  sentence  of  fine  into  one  of  imprisonment 
and  to  order  a  re-trial — Duty  of  appellate 
Court. — A  Sessions  Judge  has  no  power  to 
enhance  a  sentence  in  appeal,  by  altering  a 
sentence  of  fine  into  one  of  imprisonment. 
QUEEN-EMPRESS  v.  DANSANG  D'aDA,  18  B. 
751. 

(8664)— S.  423  (b)— Sentence  of  three  months' 
imprisonment — Altered  to  one  month's  imprison- 
ment and  a  fine  of  Rs.  100  — Whether  amounts 
to  enhancement  of  sentence. — The  accused  in  this 
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case  was  sentenced  to  undergo  three  months' 
rigorous  imprisonment :  but  on  appeal,  the 
sentence  was  altered  to  one  month's  rigorous 
imprisonment  and  a  fine  of  Rs.lOO,  or  in  default, 
one  month's  further  rigorous  imprisonment. 
— Held  that,  though  in  some  cases  an  altera- 
tion of  this  kind  might  be  equivalent  to  an 
enhancement,  e.g  ,  where  the  convict  is  a  poor 
man  to  whom  the  order  of  fine  would  be  a 
heavier  punishment  than  the  imprisonment, 
there  was  no  enhancement  in  this  case,  as  the 
fine  has  been  paid  and  the  appellant,  when 
asked  whether  he  would  like  to  have  the  fine 
refunded  and  the  original  sentence  restored, 
gave  a  decided  answer  in  the  negative.  KlRPA 
RAM  v.  Crown,  7  P.R.  1915,  Cr,  =  30Ind.  Caa. 
155.     (23  A.  497,  E.). 

(3665)— Ss.  423  (6),  237  and  238-Accused 
charged  luith  graver  and  minor  offences  in  lower 
Court  ~  Conviction  on  graver  offence — Power  of 
appellate  Court  to  alter  finding  and  to  convict 
accused  of  minor  off'ence — Scope  of  s.  423  (b) — 
Eioting  under  s.  148,  I.P.C. — Common  object — 
Not  necessary  before  commencement  of  fight  — 
Where  the  evidence  against  certain  persons 
convicted  of  murder,  grievous  hurt,  etc.,  is  dis- 
crepant, and  the  accused  were  charged  by  the 
lower  Court  also  with  the  offence  of  rioting  and 
unlawful  assembly  under  s.  149,  I.P.C,  but 
acquitted  them  of  that  charge,  it  is  open  to  the 
appellate  Court  to  alter  the  finding  of  the  lower 
Court  upon  that  charge,  and  convict  those 
against  whom  there  is  sufficient  evidence  of  the 
minor  charge,  and  acquit  the  rest.  (28  C.  975,  F.). 
The  existence  of  a  common  object  before  the 
commencement  of  the  fight  is  not  necessary  to 
justify  the  conviction  of  the  accused  of  the 
offence  of  rioting  under  s.  148,  I.P.C.  Under 
s.  423,  cl.  (b),  Grim.  Pro.  Code,  an  appellate 
Court  has  power  to  alter  the  finding  of  the  lower 
Court,  while  maintaining  the  sentence.  This 
provision  is  not  confined  only  to  cases  falling 
under  ss.  237  and  238,  Crim.  Pro.  Code.  This 
finding  which  an  appellate  Court  may  alter 
under  s.  423  (6)  may  relate  either  to  an  ofience 
with  which  the  accused  was  separately  charged 
in  the  lower  Court  or  to  one  of  which  he  might 
be  convicted  without  a  distinct  charge.  In  cases 
not  falling  under  ss.  287  and  238,  Crim.  Pro. 
Code,  no  doubt,  the  appellate  Court  cannot 
convict  a  person  of  an  oSence  with  which  he  was 
not  charged  in  the  first  Court,  but  where  he  has 
been  charged  and  the  first  Court  recorded  a 
finding  on  the  charge,  there  is  no  reason  to  hold 
that  the  apoellate  Court  cannot  alter  the  finding. 
GOLLA  Hanamappa.  10  M.L  T.  66  =  10  Ind. 
Cas.  372  =  21  ML  J.  805  =  1911  2  M.W.N.  106 
=  35  M.  243  =  12  Cr.  L.J.  269.  (27  C.  172,  23  C. 
975,  R).  [R.,  41  C.  350  =  18  C.W.N.  498  =  15  Cr. 
L.J.  .385  =  23  Ind.  Cas.  985,  37  M.  119  =  15  Cr. 
L.J.  180  =  22  Ind.  Cas.   756]. 

(3666)— S.  423  (6)  (2) -Alteration  of  finding, 
appellate  Court's  powers  of  making — Penal  Code, 
ss.  147,  148  and  325 — Power  of  appellate  Court 
to  alter  conviction  under  s.  325  to  one  under 
s.  147,  Penal  Code.— Under  s.  423  (6)  (2)  of  the 
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Code  of  Criminal  Procedure,  an  appellate  Court 
may  alter  the  finding  maintaining  the  sentence 
and  there  is  nothing  to  restrict  the  finding, 
which  may  be  altered  to  a  finding  of  conviction. 
Where  an  accused  person  charged  under  ss.  148 
and  325,  Penal  Code,  was  acquitted  under 
s.  148,  but  convicted  under  s.  325  by  a  Magis- 
trate, and  the  Sessions  Judge  on  the  accused's 
appeal,  though  of  opinion  that  he  should  have 
been  convicted  under  s.  147,  Penal  Code, 
thought  he  could  not  interfere  with  the  acquittal, 
held  that  the  Sessions  Judge  was  clearly  wrong 
and  should  rehear  the  appeal,  when,  if  he  should 
find  the  accused  guilty  of  rioting,  he  might 
consider  whether,  by  virtue  of  s.  149,  Penal 
Code,  the  conviction  under  s.  325,  Penal  Code, 
was  or  was  not  sustainable.  APPANNA  v. 
PITHANI  MAHALAKSHMI,  34  M.  545  =  8  M.L.T, 
313  =  7  Ind.  Cas.  861  =  11  Cr.  L  J.  534  =  1910  j 
M.W.N.  474.  (23  C.  975,  F.;  27  C.  566,  D.\  '26 
M.  478,  R.)  [F.,  13  Cr.  L.J.  457=15  Ind. 
Cas.  89  =  U.B.R.  1911,  p.  100;  R.,  37  M.  119 
=  15  Cr.  L.J.  180  =  22  Ind.  Cas.  756,  41  C.  350 
=  18  C.W.N.  498  =  15  Cr.  L.J.  385  =  23  Ind. 
Gas.  985.] 

(3667)— S.  423  (d)—See  ACT  VII  OP  1870, 
s.  31,  22M.  153  =  1  Weir  724,  26  M.  421  =  2 
Weir  488, 

(8668)— 8.  423  id)— See  CHARGE  TO  JURY— 
Misdirection,  25  C  561,  25  C.  7ii  =  2  C.W. 
N.  369.  2  Weir  489,  493,  500. 

(3669  &  3670)— Ss.  423  (d),  511— Order  for 
restoration  of  property — Powers  of  appellate 
Court— Revision.— It  is  competent  to  a  Court, 
in  the  exercise  of  appellate  or  revisional  powers, 
to  cancel  or  modify  an  order  passed  by  a  lower 
Court  under  s.  517  of  the  Code  and  even  to  ex- 
tend such  order  to  property  which  it  did  not 
previously  include.  EMPEROR  v.  GOPINATH, 
A.W.N.  1906,  256  =  3  A.LJ.  770  =  4  Cr.  L.J. 
570. 

(3671)— Ss.  423,  cl.  (d),  517,  520— High 
Courts,  power  of  interference  with  order  for 
restoration  of  properly  by  Court  below — Acquittal 
of  accused — Restoration  of  properly  to  accused. 
— The  High  Court  has  jurisdiction,  under  s.  520 
of  the  Crim.  Pro.  Code,  to  interfere  with,  or, 
under  s.  423,  cl.  (d)  to  amend  an  order  made 
by  a  lower  Court  under  s.  517-  Certain  pro- 
perties were  found  in  the  house  of  the  accused, 
which  the  complainant  alleged  had  been  stolen 
from  his  house.  The  accused  was  convicted  and 
his  conviction  upheld  on  appeal.  An  order  was 
passed  by  the  first  Court  to  the  efiect  that  the 
properties,  which  were  then  in  the  custody  of  the 
Court,  should  be  made  over  to  the  complainant. 
The  High  Court  in  revision  acquitted  the 
accused  who  moved  the  High  Court  for  the 
restoration  of  the  properties  to  him :  Held, 
that,  as  the  accused  has  been  acquitted  of  the 
offence  of  theft,  the  proper  order  is  to  direct 
that  the  property  found  in  the  possession  of  the 
accused  should  be  restored  to  him,  HAGU 
BISWAS  V-  MANMATHA  Nath  MITRA,  15  Cr. 
L.J.  184  =  22  Ind.  Cas.  760  =  18  G.W.N.  959. 
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(3672)— Ss.  423  {d)  and  522— Power  of  appel- 
late Court  to  set  aside  lower  Court's  order  put- 
ting co77iplainant  in  possession  of  land. — Held, 
that  under  s.  493  (d),  Crim.  Pro.  Code,  a 
Sessions  Judge  had  power  to  set  aside  an  order 
under  s.  522  of  the  Code,  for  putting  a  com- 
plainant in  possession  cf  a  land  in  dispute  and 
for  removing  certain  fencing  which  had  been 
erected.  8ARABDAWAN  SINGH  v.  KIKG-EM- 
PEROR,  7  O.C.  208. 

(3673)— Ss.  423  (d),  522— See  MAGISTRATE, 
Jurisdiction  of— General  Jurisdiction, 
29  C.  724  =  6  C.W.N.  713. 

(3674)-S3.  423  (d).  537— See  CHARGE  TO 
Jury— Misdirection,  25  C.  230. 

(3675)— Ss.  423  (d)  and  562— Powers  of  the 
High  Court  to  act  under  s.  562  on  appeol. — The 
new  provisions  inserted  in  s.  423  (d)  empower 
the  High  Court,  as  a  Court  of  appeal,  to  exercise 
the  powers  conferred  by  s.  562.  EMPEROR  v. 
BIRCH.  24  A  306  =  A.W.N.  1902,  69.  [.4ppr,, 
29  M.  567  =  5  Cr.  L.J.  136;  R.,  12  Cr.  L.J. 
213  =  10  Ind.  Cas.  114  =  16  P.R.  1911,  Cr.  =  15 
P.L.R.   1911.] 

(3676)— S.  423  (1)— Retrial— Power  of  Judge 
in  appeal. — A  Sessions  Judge  has  power  to 
order  a  new  trial  when  the  case  comes  before 
him  in  appeal.  This  power  should,  however, 
be  sparingly  exercised  and  a  re-trial  should  not 
be  ordered  unless  there  are  grave  reasons  for 
doing  so.  EMPEROR  v.  MOHAN  LAL,  13  A.L.J. 
477  =  29  Ind.  Cas.  65.     (15  A.  205,  iJ.). 

(3677)— S.  423  (1)  (6)  (  =  Cri7n.  Pro.  Cede, 
1872,  s.  272) — Commitment  to  Sessions,  being 
so  directed  by  Sessions  Judge— Preliminary 
investigation,  whether  necessary. — Where  a 
Deputy  Magistrate  had  convicted  some  persons 
of  the  offence  of  house-breaking  by  night  and 
of  voluntarily  causing  hurt,  but  the  Sessions 
Judge,  on  appeal,  being  of  opinion  that  the 
offence  committed  was  that  of  dacoity,  directed 
a  commitment  for  trial  to  the  Court  of  Sessions, 
held,  that  an  investigation  preliminary  to 
commitment  was  not  necessary.    HIGH  COURT 

Proceedings,  7th  Feb.  i878,  No.  290,  2 
Weir.  479. 

(3678)— S.  423  (1)  (b)— Commitment— Proce- 
dure.— Where  a  Head  Assistant  Magistrate,  on 
appeal  from  a  conviction  under  ss,  323,  879, 
Penal  Code,  thought  that  the  offence  committed 
was  robbery  which  the  lower  Court  was  not 
competent  to  try,  and  referred  the  matter  to 
the  District  Magistrate,  held,  that  the  proce- 
dure adopted  by  the  Head  Assistant  Magistrate 
was  not  legal  and  his  proper  course  was  to 
follow  the  procedure  laid  down  in  s.  423  (1)  (6). 
If  there  was  no  Court  of  competent  jurisdiction 
subordinate  to  tha  Head  Assistant  Magistrate, 
he  should  have  directed  the  committal  of  the 
accused  to  the  Sessions.  In  re  OhinnA 
MOTTAYAN,  2  Weir  484. 

(3679)— S.  423  M)  (b)— Appeal  from  convic- 
tion— Power  of  appellate  Court.— On  appeal 
from  a  conviction,    the  appellate    Court    has 
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power  to  alter  the  finding  of  tho  lower  Court 
and  convict  the  accused  of  a  diSerent  ofienoe. 
The  only  restriction  on  auoh  power  is  that  it 
cannot  enhance  the  sentence.  In  re  Veera 
REDDI,  2  Weir  483. 

(3680)— S.  423  (1)  (b)— Additional  fine  in  lieu 
of  imprisonment — Enhancement  of  sentence — 
Sentence  on  appeal. — Where,  in  lieu  of  imprison- 
ment, the  appellate  Court  imposed  an  addi- 
tional fine,  held,  that  it  amounted  to  an 
enhancement  of  sentence.  Au  appellate  Court 
cannot  pass,  on  appeal,  a  sentence  which  the 
original  Magistrate  was  not  competent  by  law 
to  pass.  In  re  RAMASAMI  Chetti,  2  Weir 
487.  [B.,  11  Cr.  L.J.  727  =  8  Ind.  Cas.  880  = 
9  M.L.T.  167J. 

(3631)— S.  423  (1)  (b)— Quashing  ol  conviction 
on  one  of  three  charges — Mj,intai7iing  sentence 
in  its  integrity,  validity  of. — Where  a  Magis- 
trate convictea  a  person  of  three  offences,  and, 
on  appeal,  the  Divisional  Magistrate  set  aside 
the  conviction  on  one  of  them,  held,  that  it 
WHS  not  competent  to  the  latter  to  uphold  the 
sentence  that  had  been  given  in  respect  to  all 
the  offences.  The  proper  course  for  the  Magis- 
trate was  to  have  referred  the  case  to  the  High 
Court  for  the  exercise  by  it  of  its  powers  of 
revision.  In  re  Ramanujam  Pillai,  2  Weir 
487  A. 

(368-2)— S.  423  (l)  (b)  {!)— Powers  of  appellate 
Court — Re-triaL  —  Where  a  Magistrate  having 
jurisdiction  to  try  the  charge  against  the 
accused,  committed  an  error  in  procedure  in 
convicting  the  accused  upon  evidence  which 
was  not  given  in  their  presence,  held,  that  the 
appellate  Court  was  competent  to  (jrder  a 
re-trial.     In  re  Pera  NAICKEN,  2  Weir  481. 

(3683)— S.  423  (I)  (6),  (3)— Pozoers  of  appel- 
late Court. — The  appellant  was  convicted  of 
causing  simple  hurt  and  was  sentenced  to  a 
fine.  On  appeal,  the  appellate  Court  altered 
the  conviction  to  one  of  causing  grievous 
hurt  under  s.  3'25,  Penal  Code,  and,  in  order 
to  make  the  sentence  legal  under  that 
section,  recorded  a  sentence  of  one  day's  impri- 
sonment, which,  however,  was  to  be  taken  to 
have  been  already  undergone.  Held,  that  the 
appellate  Court  had  no  power  to  enhance  the 
sentence.  The  proper  course  would  have  been  to 
let  the  conviction  stand  as  one  under  s.  323,  or 
to  have  referred  the  case  to  the  High  Court, 
In  re  ChadaLAVADA  RamanappA,  2  Weir 
486. 

(3684)— S.  423  (I)  (6),  (3) -Powers  of  appel- 
late Court. — The  appellate  Court,  in  a  judgment 
which  did  not  deal  with  the  pleas  in  appeal, 
quashed  a  conviction  and  ordered  a  new  trial 
on  the  ground  that,  although  the  accused  were 
shown  by  the  evidence  to  have  committed  seme 
offence,  it  was  clear  that  they  had  been  convict- 
ed under  a  wrong  section.  All  the  facts,  on 
which  a  conviction  for  any  offence  could  be 
sustained,  had  been  put  in  issue  before  the  try- 
ing Magistrate,  Held,  that,  before  quashing 
the  sentence  and  directing  a  new  trial,  the 
appellate  Court  should  have  come  to  a  certain 
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conclusion  as  to  the  offence  which  the  accused 
were  shown  by  the  evidence  to  have  committed; 
and  that  it  should  have  considered  whether,  if 
the  evidence  showed  that  the  accused  should 
properly  have  been  convicted  of  another  offence 
than  that  charged,  they  would  be  prejudiced  by 
amending  the  conviction.  In  re  lYACHIKONE, 
2  Weir  480. 

(3685)-Ss.  423  (1)  (6).  256  (I)  and  (4)  (k)— 
Appellate  Court— Order  of  retrial  of  convicted 
person —  Direction  to  commence  proceedings  xoith 
proper  charge — Legality — Repetition  of  prosecu- 
tion—  When  necessary — Warrant  case — Trial — 
When  begins. — When  an  appellate  Court  orders 
under  s.  423  (1)  (b)  that  a  convicted  person  be 
retried,  it  may,  in  a  suitable  case,  direct  at  the 
same  time  that  the  now  proceedings  should 
commence  with  the  framing  of  a  proper  charge 
(4  N.L.R.  71,  D.;  28  C.  104,  R.)  In  exceptional 
cases,  a  superior  Court  may  be  justified  in 
giving  orders  for  repeating  the  prosecution  (25 
C.  683,  E.)  It  is  clear  from  s.  256  (1),  Crim. 
Pro.  Code,  that  in  a  warrant  case  the  trial  does 
not  begin  till  a  charge  has  been  framed  and 
the  accused  claims  to  be  tried.  In  a  warrant 
case,  there  is,  till  a  charge  has  been  framed,  no 
trial,  but  only  an  inquiry  as  defined  by  s.  4  (fc), 
Crim.  Pro.  Code.  Manna  v.  EmperOR,  9  N.L. 
R.  42  =  19  Ind.  Gas.  326  =  14  Cr.  L.J.  230.  (32 
M.  220,  15  C.  603,  R.) 

(3686)— Ss.  423  (1)  (d),  522— Order  under 
latter  section  if  may  be  passed  on  appeal. — In 
confirming  a  conviction  passed  by  a  Subordinate 
Magistrate,  the  District  Magistrate  cannot  pass 
an  order  for  delivery  of  possession  under  s.  522, 
Crim.  Pro.  Code,  when  no  such  order  was  passed 
by  the  tryiug  Magistrate.  BhaGBAT  SHAHA 
V  SiDQUE  Ostagar,  16  C  W.N.  811  =  16  Ind. 
Cas.  176  =  13  Cr.  L.J.  608  =  39  C.  1050. 

(3687)  — S.  423,  excep.  1  id)— Appellate  Court, 
poiver  of. — Au  appellate  Court  has  the  power  to 
order  a  case  to  be  retried,  if  it  thinks  fit  to  do 
so.  A  Sessions  Judge  is  competent  to  order  the 
retrial  of  a  case  which  is  before  him  on  appeal. 
In  the  matter  of  Bher  MAHOMBD,  2  C.L.R. 
511. 

(3688)— S.  423  (2)  —  Misdirection  to  jury- — 
Where  in  a  case  of  dacoity  and  receiving  stolen 
property  there  was  no  evidence  except  that  of 
possession  of  stolen  property  some  ten  days 
after  the  commission  of  the  dacoity,  held,  that 
the  Judgd  ought  to  have  left  it  to  the  jury  to 
decide  whether  the  accused  were  guilty  of 
dacoity  or  guilty  of  receiving  stolen  property, 
and  that  with  reference  to  the  latter  charge  he 
should  have  told  them  to  consider  whether  they 
were  satisfied  that  the  prisoners  knew  that  the 
property  was  stolen  in  a  dacoity.  Held  also 
that  the  summing  up  should  contain  a  reference 
to  the  lapse  of  time  between  the  dacoity  and 
the  finding  of  the  property.  In  re  MAMMADI, 
2  Weir  47  =  2  Weir  SIS. 

(3689)— S.  423  (2)— Misdirection  to  jury, — 
Held  that,  in  a  case  of  theft,  the  failare  on  the 
part  of  the  Judge  to  call  attention  to  the  whole 
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of  the  evidence  telling  against  the  accused  and 
especially  his  observation  as  to  the  case  resting 
wholly  on  the  identification  of  certain  jewels 
with  which  the  evidence  went  to  show  that  the 
accused  had  dealt,  constituted  a  misdirection. 
In  re  GOVERNMENT  PLEADER,  2  Weir  488. 

(3690)— S.  423,  cl.  2— Charges  of  dacoity  and 
dacoity  with  murder — Charge  to  jury, — Where 
a  prisoner  was  charged  with  dacoity  under 
s,  395,  Penal  Code,  and  also  with  dacoity  with 
murder  under  s.  396,  Penal  Code,  held,  that 
the  Judge  should,  in  the  first  instance,  have 
placed  clearly  before  the  jury  the  evidence 
against  the  prisoner  on  the  charge  of  daooity 
only,  and  should  not,  in  doing  so,  have  alluded, 
except  in  general  terms,  to  the  charge  under 
s.  396,  Penal  Code.  When  the  jury  had  return- 
ed their  verdict  on  the  charge  of  dacoity,  the 
Judge  should  then  have  set  clearly  before  them 
as  assessors  the  evidence  connected  with  the 
charge  under  s.  396,  Penal  Code.  Dakshina- 
MURTHY  v.  Public  Prosecutor,  2  Weir 
S17. 

(3691)— S.  493  {1)—See  DACOITY,  5  M.L.T. 
100  =  32  M.  179  =  9  Cr.L.J.  567  =  2  Ind.  Gas. 
807. 

(3692)— 8s.  423,  232,  535,  537— See  RETRIAL, 
L.B.R.  1893—1900,  238. 

(3693)— iSs.  423,  237,  'im  —  Alteration  of 
finding— Power  of  appellate  Court  under  s.  423 
— Eotv  to  be  exercised  -  Power  to  find  accused 
guilty  of  abetment,  on  a  charge  of  principal 
offence. — No  doubt  under  s.  423,  Ciim.  Pro. 
Code,  the  appellate  Court  has  power  to  alter  a 
finding,  but  the  power  cannot  be  used  arbitra- 
rily, but  only  in  accordance  with  the  other 
provisions  of  the  Code  to  be  found  in  ss.  237, 
238  thereof.  It  is  not  open  to  a  Court  to  find 
a  man  guilty  of  the  abetment  of  an  offence,  on 
a  charge  of  the  offence  itself.  In  re  Padma- 
NABHA  PANJI  KANNAYA,  7  M.L.T.  79  =  5  Ind. 
Gas.  145  =  11  Cr.  L.J.  49  =  20  M.L.J.  84  =  33  M. 
264. 

(3694)— Ss.  423,  307,  282  (  =  Crim.  Pro.  Code, 
1882,  ss.  423(2),  307,  282)— Conviction  of 
accused  by  jury  ioithout  hearing  defence  wit- 
nesses— Duty  of  Judge- — Six  persons  were 
charged  with  dacoity.  The  Sessions  Judge,  after 
the  evidence  of  the  prosecution  witnesses  bad 
been  given  and  the  statements  of  the  prisoners 
read  out,  thinking  that  the  jury  would  not  be 
likely  to  convict  upon  the  evidence  which  had 
been  given,  asked  the  jury  if  they  desired  the 
case  to  go  further  and  to  hear  the  defence  of 
the  prisoners  and  the  reply  of  the  public  prose- 
cutor and  his  own  summing  up.  To  this  ques- 
tion the  jury,  evidently  misunderstanding 
the  reason  of  the  question  being  put  to  them 
at  that  stage,  replied  that  they  found  some  of 
the  accused  guilty  and  others  not  guilty.  The 
Judge,  thereupon  dismissed  the  jury  and  tried 
the  case  de  novo  with  a  fresh  jury.  Held,  that 
the  action  of  the  Judge  in  recommencing  the 
trial  with  the  aid  of  a  fresh  jury  was  not  autho- 
rised by  law.  The  proper  course  would  have 
been  for  the  Judge  to  have  explained  to  the 
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jury  that  they  had  misunderstood  the  purport 
of  his  question,  and  to  have  directed  them  that 
it  was  their  duty  to  hear  the  defence  of  the 
persons  whom  they  had  found  guilty,  before 
either  expressing  an  opinion  or  definitely  mak- 
ing up  their  minds  that  they  were  guilty.  In 
re  Doraisami  AIYA  Tevan,  2  Weir  497.  [D., 
2  Weir  493.] 

(3695)- Ss.  423,  367,  537  {  =  Crim.  Pro. 
Code,  1872,  ss.  284  and  464)  — Sessions  Judge 
annulliyig  conviction  by  Magistrate  for  want  of 
jurisdiction — Omission  to  order  a  re-trial — 
Subsequent  order  lor  re-trial,  validity  of— Sanc- 
tion to  prosecute. — Where  a  Sessions  Judge,  on 
appeal,  annuls  the  conviction  of  the  accused  on 
the  ground  of  want  of  jurisdiction  of  the 
Magistrate  who  tried  the  case,  but  omits  to  order 
a  new  trial  before  a  competent  Court,  the 
Judge  Js  not  precluded  from  passing  such  order 
subsequently.  Tbe  order  annulling  the  con- 
viction is  not  an  acquittal.  No  doubt  the 
order  is  in  the  nature  of  a  judgment  or  final 
order,  which,  under  s.  464,  when  once  dated 
and  signed,  cannot  be  reviewed.  But  this 
provision  refers  to  tbe  mode  in  which  the 
appeal  is  dealt  with,  not  to  direction  in  regard 
to  ulterior  proceedings.  Where  the  conviction 
of  the  accused  persons  for  giving  false  evidence 
and  for  making  a  false  charge  is  annulled  by 
the  Sessions  Judge  on  the  ground  of  incompe- 
tency of  the  Magistrate,  who  tried  the  case, 
without  passing  any  order  for  re-trial,  a 
compsient  Court  may  proceed  to  re-try  the 
case  upon  tbe  sanction  originally  given,  and 
still  subsisting,  and  upon  which  no  legal  pro- 
ceedings had  been  taken.  RAM  Reddi  v. 
Seshu  Reddi,  3  M.  48  =  2  Weir  756  =  2  Weir 
455  =  2  Weir  479. 

(3696)— Ss.  423,  424,  367— Summary  disposal 
of  appeal,  if  allowed. — In  dealing  with  an 
appeal  under  s.  423,  the  District  Court  has  no 
power  to  dismiss  it  summarily,  but  is  bound 
to  comply  with  the  requirements  of  ss.  424 
and  367.  QUBEN-EmPRESS  v.  GOPALA  bin 
Rama,  1  Bora.  L.R.  225. 

(3697)— Ss. 423,  426,  439,  440— See  REVISION 
—SENTENCES,  25  P.R.  1876,  Cr. 

(3698)— Ss.  423,  427,  435,  439— Powers  of 
High  Court  in  revision — Order  of  discharge  or 
acquittal  by  Presidency  Magistrate — Charter  Act 
(24  and  25  Vice  104),  s.  15— Letters  Patent, 
1865,  s.  29 — A2)pellate  Court — Potver  to  direct 
further  enquiry. — Under  the  Code,  the  High 
Court  has  not  tbe  power  to  interfere,  in  revision, 
with  an  order  of  discharge  or  dismissal  passed 
by  a  Presidency  Magistrate.  But  it  has  powers 
of  revision  in  respect  of  such  orders  under  s.  15 
of  the  Charter  Act,  but  not  under  s.  28  of  the 
Letters  Patent.  S.  15  of  the  Charter  Act  has 
always  been  interpreted  in  a  very  extended 
meaning  so  as  to  give  ample  powers  of  superin- 
tendence, i.e.,  to  say,  povVers  of  revision  over 
proceedings  of  subordinate  Courts,  [R.,  2 
Weir  255,  28  C  709  ;  Diss.,  27  B.  84]  S.  423 
does  not  enable  a  Court  of  appeal  to  direct 
that  further    enquiry  be  made  into  a  ease,  in 


2061  THE  ALL  INDIA  DIGEST. 


2062 


Critn.  Pro.  Code  (Act  Y  of  1898) — continuedt 

which  an  order  of  discharge  or  dismissal  may 
have  been  passed.  S.  42a  confers  a  power  to 
direct  further  enquiry  only  m  respect  of  a 
case  of  an  appeal  from  an  order  of  acquittal, 
and  that  this  power  is  so  limited  is  shown  by 
an  express  enactment  in  s.  437  to  provide  for 
such  orders  being  passed.  CHAROOBALA 
Dabee  v.  Barendra  Nath  MOZUMDAR,  27 
C.  126  =  3C.W.N.  601.(26G.  746,£>iss.;lC.W. 
N.  49,  iJ.)  [Diss.,  36  0.994  =  11  C.L.J.  50  = 
13  C.W.N.  lii-21  =  10  Cr.L.J.  385  =  3  Ind.  Gas. 
861;  E.,  12  Cr.L.J.  50  =  8  Ind.  Cas.  1161  =  33 
P.R.  1910,  Cr.  =  57  P.L.R.  1910,  1913  M.W. 
N.  728  =  14  Or  L.J.  529  =  21  Ind.  Cas.  129  =  14 
M.L.T.  200,  25  M.L.J.  510  =  14  Cr.L.J.  633  = 
21  Ind.  Cas.  681;  D.,  35  C.  1036,  Note  =  9  Cr. 
L.J.  188.] 

(3699)-Ss.  423.  428  {  =  Crim.  Pro.  Code, 
1882,  ss.  423  (I)  (6),  428) — Otmssion  to  examine 
all  witnesses  lor  defence— Power  of  appellate 
Court  to  set  aside  the  cotwiction. — An  appellate 
Court  is  not  oompetenc  lo  net  aside  a  convio- 
tion,  merely  on  the  ground  that  all  the  wit- 
nesses cited  for  the  defence  have  not  been 
examined.  The  proper  course  for  it  is  to  have 
the  evidence  taken  of  the  other  witnesses 
before  disposing  of  the  appeal.  In  re  TURAKA 
PAKiR  Sahib,  2  Weir  481. 

(3700)— Ss.  423,  428-  See  RE-TRIAL,  28  P. 
R.  1884,  Cr. 

(3701)— Ss.  423,  428  and  iBO— Appeal  — 
Power  of  appellate  Court. — The  appellate  Court 
is  not  competent  to  pass  a  fresh  sentence. 
Power  to  enhance  is  expressly  prohibited. 
The  appellate  Court  cannot  consider  and 
determine  a  new  case  disclosed  by  additional 
evidence,  except  in  so  far  as  to  confirm  or 
modify  or  set  aside  the  sentence  under  appeal, 
or  to  act  as  otherwise  provided  by  s.  428(6). 
The  function  of  the  appellate  Court  is  to  dis- 
pose of  the  appeal,  and  s.  430  declares  that, 
save  in  certain  cases,  "judgments  and  orders 
passed  by  an  appellate  Court  upon  appeal 
shall  be  final."  Queen-EmpRESS  v.  ISAHAK, 
27  C.  372  =  4  C.W.N.  497. 

(3702)— Ss.  423,  435,  437— Re-trial  of  accused 
after  conviction — Inapplicability  of  sections — 
New  trial  when  properly  ordered — Want  of 
jurisdiction — Misjoinder — Superficial  enquiry. 
—  Ss.  435  and  437  do  not  empower  a  Court,  in 
an  appeal  from  a  conviction,  to  order  a  re-trial 
of  the  appellant.  The  power  of  ordering  a  re- 
trial under  s.  423  of  the  Cr.P.C,  should  be 
exercised  with  discretion.  A  re-trial  may  pro- 
perly be  ordered,  when  the  original  trial  is 
void  for  want  of  jurisdiction  or  for  misjoinder 
or  when  the  enquiry  has  been  obviously 
superficial  and  material  witnesses  have  not 
been  examined.  A  re-trial  should  not  be 
ordered  wiih  the  object  of  enabling  the  prosecu- 
tion to  fill  up  deficiencies  in  the  evidence  of  the 
prosecution.  Hamdu  Meah  v.  EMPEROR,  8 
Ind.  Cas.  594  =  3  Bur.  L.T.  9. 

(3703)— Ss.  423,  435,  439  =  (Cn7n.  Pro.  Code. 
1882,  ss.  428,  435,  A39)~ Bevisional  powers  of 
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High  Court— Order  for  committal—  Scope  of 
s.  423.— The  powers  of  the  High  Court  under 
S3.  435  and  439  have  been  extended  by  the 
Code  of  1882.  They  can  call  for  records  to 
satisfy  themselves  of  the  correctness  and  pro- 
priety of  the  proceedings.  The  infliction  of  an 
inadequate  punishment  is  an  impropriety 
which  the  jurisdiction  in  revision  is  intended  to 
remedy.  S.  423  gives  an  appellate  Court  the 
power  to  order  an  accused  person  to  be  commit- 
ted for  trial,  when  it  considers  that  that  was 
the  proper  procedure  to  have  been  adopted. 
That  power  can,  under  ihe  provisions  of  s.  439, 
be  exercised  by  the  High  Court  as  a  Court  of 
revision.  IF.,  J5  A.  205  =  13  A.WN.  105.] 
8.  423.  which  gives  the  appellate  Court  the 
power  to  direct  a  committal,  is  not  limited  to 
persons  exclusively  triable  by  a  Court  of 
Sessions.  QUEEN-EMPRESS  v.  ABDUL  RAH- 
MAN, 16  B.  680  =  Rat.  Un.  Cr  C.  877.  [F  ,  23 
C.  350,  27  C.  172  ;  R.,  16  P.R.  1895,  Cr.,  17  C. 
P.L.R.  97.] 

(3704)— Ss.  423,  435  and  439— Evidence  Act 
(I  of  1872),  s.  ZQ— Statement  of  accused  after 
conviction — Revision — Criminal  cases — Interlo- 
cutory order,— Ss.  423,  435  and  439  of  the 
Crim.  Pro.  Code  invest  the  High  Court  with 
power  to  be  exercised,  when  the  Court  thinks 
fit,  to  correct  errors  in  procedure  committed  by 
subordinate  Criminal  Courts,  before  the  final 
order  of  acquittal  or  conviction  is  passed  by 
such  subordinate  Courts.  At  a  joint  trial  of 
three  accused  persons,  two  were  discharged  and 
the  third  convicted.  The  conviction  was 
upheld  on  appeal.  The  order  of  discharge  was 
set  aside  and  further  inquiry  was  directed 
to  be  made  as  regards  the  persons  discharged. 
In  the  coursrt  of  further  inquiry,  the  Magistrate 
declined  to  record  the  statement  of  the  other 
accused  who  was  convicted  previously  and 
tendered  by  ihe  prosecution  as  their  witness, 
the  Magistrate  being  of  opinion  that  his  evi- 
dence would  be  inadmissible.  On  revision,  the 
Chief  Court  set  aside  the  Magistrate's  order  on 
the  ground  that  the  evidence  was  not  inadmis- 
sible and  that  the  postponement  of  the  rectifi- 
cation of  the  error  of  the  Magistrate  may  very 
possibly  lead  lo  a  considerable  waste  of  time  or 
to  a  miscarriage  of  justice.  CBOWN  v,  80BHA 
RAM,  70  P.L.R.  1904  =  8  P.R.  1904,  Cr.  (12  P. 
R.  1902,  Cr.  =  l00  P.L.R.  1902;  D  ,  45  P-R. 
1885,  Cr.,  R.) 

(3705)' -Ss  423,  435,  439— See  HIGH  COURT, 
JURISDICTION  OF— REVISIONAL  POWERS  OF 
HIGH  COURT,  26  C.  746  =  3  C.W.N.  598. 

(3706)— Ss.  423,  438— Retrial  and  recording 
further  evidence,  difference  between. — Where 
au  appellate  Court  passes  an  order  of  remand 
under  s.  423,  it  cannot  restrict  the  evidence  to 
be  taken  to  that  mentioned  in  its  order,  but  it 
should  order  the  case  to  be  re-tried  in  view  of 
the  instructions  contained  in  its  order.  In  such 
a  case,  it  is  open  to  the  accused  person  to 
adduce  such  additional  evidence  as  he  may 
desire.  MiR  8ARWARJAN  v.  KinG-EMPER0R» 
3C.L.J.  303  =  3  Cr.L.J.  304. 
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(3707)—  Ss.  423,  i'iS— Reference  to  High 
Court. — When  an  appellate  Court  does  not 
dismiss  aa  appeal  summarily,  it  must  dispose  of 
it  in  the  manner  provided  by  s.  423,  Crim.  Pro. 
Code.  It  has  no  power  to  refer  to  the  High 
Court  for  decision  a  question  of  law  arising  in 
an  appeal.  EMPEROR  v.  SULAIMAN,  7  L.B. 
R.  251  =  23  Ind.  Gas.  995  =  13  Gr.  L.J.  667. 

(3708)— Ss.  423  and  4.39—Potoer  of  High 
Court  to  alter  finding  on  revision. — The  Chief 
Court  can,  on  the  revision  side,  when  an 
accused  has  been  convicted  of  one  charge  and 
acquitted  of  another,  convert  the  acquittal  into 
conviction.  Bhola  v.  EMPEROR,  12  P.R. 
1904,  Gr.  =  110  P.L.R.  1904.  (22  C.  164,  9  A. 
134,   R.) 

(3709)— Ss.  423,  iB9— Finding  of  lower  Court 
whether  superior  Court  could  alter  on  appeal  cr 
revision.  —  The  question  in  this  case  was 
whether  the  alteration,  by  the  Sessions  Judge, 
of  the  finding  of  the  lower  Court  and  that  of 
the  conviction  ol  that  Court,  under  s.  379  of 
the  Penal  Code,  to  one  under  s.  392  of  the  same 
Code  was  within  the  powers  conferred  on  him 
by  s.  423.  Btld,  it  is  competent  for  a  superior 
Court  to  alter  a  finding  of  the  lower  Court, 
provided  that  the  accused  is  not  thereby  con- 
victed of  a  moiu  serious  oftence  than  the 
original  one.  The  ordinary  rule  applicable  to 
such  cases  is  that,  on  appeal  or  revision,  an 
accused  person  cannot  be  convicted  of  an 
offence  of  which  he  could  not  have  been  con- 
victed by  the  Court  which  tried  him.  KlNG- 
Emperor  v.  PO  Yin,  3  L.B.R.  232.  ('25  A. 
534,  Diss.;  6  C.L  R.  427  =  8  A.  120  =  3  C.W.N. 
367,  653  =  26  C.  863.  27  C,  660,  F.) 

(3710)-Ss.  423,  439— See  COMMITMENT  TO 
SESSIONS  Court,  15  A.  205  =  A.W.N.  1893, 
105. 

(3710-a)— Ss.  423,  439— See  ACQUITTALS- 
REVISION,  18  P.R.  1883.  Cr,,  9  A.  134,  P.B.= 
A.W.N.  1886,  322,  10  P.R.  1900.  Gr. 

(3711)— Ss.  423.  439— See  REVISION— COM- 
MITMENTS, 27  B.  84  =  4  Bom.  L.R.  779,  P.B. 

(3712)— Ss.  423,  439— See  REVISION,  GENE- 
RAL—PRINCIPLES, 8  B.  197. 

(37131— Ss.  423,  439— See  REVISION— SEN- 
TENCES, A.W.N.  1890,  225. 

(3714)— Ss.  423,  439  (5),  mi— High  Court's 
power  to  revise  an  order  of  acguittal  at  the  in- 
stance of  a  private  party — Practice — Offence 
under  ss.  143  and  379,  I.P.C — Decision  on  a 
point  of  local  jurisdiction  and  not  on  the  merits 
— Duty  of  appellate  Court.— S  ^39  (5),  Crim. 
Pro.  Code,  does  not  bar  the  High  Court's  power 
to  interfere  with  an  order  of  acquittal  on  an 
application  made  at  the  instance  of  a  private 
party  ;  the  Calcutta  High  Court  can  deal  with 
such  an  order  in  accordance  with  the  practice 
of  that  Court  in  a  series  of  cases.  In  a  case  under 
Es.  143  and  379,  Penal  Code,  what  tbe  appellate 
Court  has  to  6nd  is  whether  those  oSences  had 
been  made  out,  not  with  reference  to  any  dis- 
pute as  to  jurisdiction,  but  on  the  merits  and 
in  accordance  with  the  evidence.    The  appellate 
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Court  ought  not  to  overlook  the  provisions  of 
e.  531,  Crim,  Pro.  Code,  and  set  aside  a  con- 
viction, on  the  ground  that  the  place  of  occur- 
rence was  beyond  the  local  limits  of  the  trying 
Magistrate's  jurisdiction.  KANGALI  Sardar 
v.    BAMA    CHARAN   BHATTACHARJEE,     38    C. 

786  =  12  lad.  Gas.  985=12  Cr.  L.J.  609. 

(3715)— Ss.  423  and  492— See  APPELL.aTE 
Court,  16  PR.  1895,  Cr. 

(3716)~Ss.  423,  495  {^Crim.  Pro.  Code, 
1882,  ss.  423  and  495) — Vakil  in-itructed  to  sup- 
port  the  prosecution — Right  to  be  heard, — There 
19  nothing  in  s.  423  which  prevents  an  appellate 
Court  from  hearing  a  Vakil  privately  inetruoted 
to  support  the  prosecution,  and  when  the  Pub- 
lic Prosecutor  does  not  appear  on  behalf  of  the 
Government,  it  would  generally  bo  discreet  on 
the  part  of  the  Court  to  do  so.  HIGH  COURT'S 
Letter,  28th  Aug.  is83,  No.  2017,  2  Weir 
476. 

(3717)— Ss.  423,  537,  cl.  {a)— Rioting— Judg- 
ment of  appellate  Court,  absence  of  finding  in, 
as  to  common  object  of  unlaivful  assembly — 
Penal  Code,  s  HI— Failure  of  the  common  ob- 
ject charged— Defective  description  in  the  charge 
—Applicability  of  s.  537,  cL  (a)  of  the  Code. — 
The  charge  against  the  accused  was  to  the 
efiect  that  they  committed  a  riot  "with  the 
common  object  of  taking  pofsession  of  some 
property  by  means  of  criminal  force,  or  to  en- 
force a  right  or  supposed  right  on  ir."  It  was 
found  by  the  lower  appellate  Court  that  the 
opposite  party  was  trying  to  encroach  upon  the 
disputed  laud,  possession  of  which  had  been 
given  to  the  accused  by  an  order  under  s.  145 
and  as  the  accused  were  ibus  already  in  posses- 
sion of  the  laud,  their  common  object  could 
not  have  been  to  take  possession  of  the  same 
by  force.  Neither  the  judgment  of  the 
lower  appellate  Court  nor  that  of  the  Magis- 
trate contained  any  statement  which,  even  by 
implication,  might  be  supposed  to  contain  a 
finding  as  to  what  the  common  object,  if  any, 
of  the  accused  was.  Held,  per  Woodroffe  and 
Mookerjee,  J  J.,  it  being  essential  to  sustain  a 
conviction,  under  s.  147,  I.P.C,  that  the 
persons  forming  the  unlawful  assembly  should 
be  animated  by  a  common  object  and,  the  com- 
mon object  alleged  in  the  charge  in  the  present 
case  not  having  been  made  out,  the  conviction 
ought  to  be  Fct  aside  and  the  accused  acquitted. 
The  present  oase  is  covered  by  the  principle  laid 
down  in  the  case  oi  Rahimuddy  v.  Asgar  Ah, 
27  C.  990,  where  it  was  heldtha.i,  if  the  common 
object  fails  and  the  substantive  charge  is  dis- 
believed, the  accused  should  be  acquitted,  and 
that  it  is  not  proper  for  an  appellate  Court, 
while  disbelieving  the  common  object  of  an 
unlawful  assembly,  to  find  out  a  difierent  com- 
mon object,  regarding  which  the  accused  were 
never  called  upon  to  plead  nor  tried,  and  to 
affirm  the  conviction.  Further,  the  accused 
in  this  case  have  been  prejudiced  by  reason  of 
the  omission  in  the  charge  to  specify  the  pro- 
perty, in  respect  of  which  the  riot  is  alleged  to 
have  taken  place,  and  the  omission  could  not 
be  cured  by  having  recourse  to  s.  537.  cl.  (a)  in 
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a  case  like  the  present,  where  the  specification 
in  the  charge  of  the  property  in  respect  of 
which  the  riot  is  said  to  have  taken  place, 
would  alter  the  whole  complexion  of  the  case. 
Held,  further,  the  present  case  falls  within 
the  rule  that,  if  persons  are  rightfully  in  posses- 
sion of  land  and  find  it  necessary  to  protect 
thenaselves  from  aggression,  they  are  justified 
in  taking  precautions  and  using  such  force  as 
is  necessary  to  prevent  the  aggression  and, the 
accused,  therefore,  merely  exercised  their  right 
of  private  defence  against  the  encroachment  by 
the  opposite  party.  POBESH  Nath  SIRCAR 
V.  Emperor,  33  C.  293  =  2  C.L  J.  516  (11  C. 
106.  22  G.  276,  3  C.W.N.  605,  F.;  U  C.  686,  16 
C.  206,  £>.)  [i?.,  35  0.  103  =  7  Or  L.J.  123,35 
G.  718  =  8  Or.  L.J.  203,  12  CW-N-  384  =  7  Or. 
L.J.  256;  D.,  36  U  158  =  8  O.L  J.  69  =  12  C.V/. 
N.  944  =  8  Cr.  L.J.  129,  1    Ind,  Cas.  794.] 

S.  42J  (  =  1882,  B.  i2i). 

See  APPEAL. 

See  APPELLATE  Court. 

See  Judgment. 

(3718)— S.  424  {  =  Crim.  Pro,  Cede,  1882, 
s.  424) — Afpellate  Court  — Imvutation  on  the 
motives  of  the  loiver  Cowl. — It  is  improper  for 
an  appellate  Court  to  record  in  its  judgment 
grave  imputations  on  the  motives  of  an  ofUcer 
whoso  decision  is  under  appeal,  when  such 
imputations  have  no  other  foundation  than 
suspicion.     In  re  YakOOB  Sahib,  2  Weir  535. 

(3719)— S.  424  {  =  Cr.m.  Fro.  Code,  1882, 
s.  424) — Duty  of  appellate  Court. — It  is  the 
duty  of  an  appellate  Court  in  every  case  to 
examine  ibe  evidence  for  itself  and  to  give  to 
an  accused  person,  the  benefit  of  any  reason- 
able doubt  which  it  may  entertain  after  such 
examination.  In  every  case,  it  is  its  duty  to 
arrive  at  an  independent  opinion.  In  re 
Yakoob  Sahib.  2  Weir  535. 

(3720) — S.  'x^i— Appellate  Court  whether  en- 
titled to  niter  conviction  for  principal  offence  into 
one  of  abetment — Abettor  present  at  commission 
of  offence,  ivhether  can  be  convicted  of  principal 
off'ence.  —  An  Appellate  Court  cannot  alter  a  con- 
viction of  an  accused  into  one  of  abetment. 
If  an  accused  who  abetted  an  offence  was 
present  at  the  commission  of  it,  he  is  rightly 
convirted  of  the  principal  oSence.  In  re 
Perumal  Naidu,  15  Cr.  L.J.  694 -=26  Ind. 
Cas.  142. 

(3721)- S.  424— See  HIGH  COURT,  JURIS- 
DICTION OP— General,  2  Weir  534. 

(.3722)— S.  424- See  Nos=  723,  3312,  3344 
to  3347,  3606,  3607  and  3696,  supra. 

(3723)— &s.  424,  367  (  =  Crim.  Pro.  Code, 
1882,  ss.  424  and  mi)— Duty  of  appellate  Court. 
— The  appellate  Court  should  decide  both  on 
the  suflBciency  of  iLe  prosecution  evidence  to 
warrant  a  conviction,  and  on  its  reliability. 
Samshir  Ali  Shah,  Petitioner,  2  Weir  536. 

(3724)— Ss.  424,  'i&l— Appellate  Court— Judg- 
ment of —  What  it  should  contain.— S.  424  read 
•with    s.    367,    Crim.    Pro.  Code,   requires  the 
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judgment  in  appeal  to  state  the  points  for 
determination,  the  decision  thereon  and  the 
reasons  for  the  decision.  Where  tbe  trying 
Magistrate  went  very  curefully  into  the  circum- 
stances attending  a  search  and  tbe  finding  of 
property,  and  recorded  a  definite  finding  that 
the  applicant  could  not  be  held  responsible  for 
the  property  found,  and  where  the  appellate 
Magistrate  arrives  at  a  difierent  finding  and 
supports  his  finding  by  the  solitarj  remark  '  I 
can  see  no  reason  to  suspect  the  evidence  as 
regards  the  finding  of  the  property.'  Held, 
that,  in  the  circumstances  of  the  case,  there 
was  not  a  sufficient  compliance  with  the  provi- 
sions of  the  Code  of  Criminal  Procedure  as  to 
what  a  judgment  should  contain.  NGA  PO 
Han  v.  King  Emperor,  U.B.R.  1913,  2ad  Qr., 
169  =  21  lad.  Cas,  170  =  14  Cr.  L  J.  570. 

S.  426  =  (1882,  s.  426  ;  1872,  ss.  281,   297 

1861,  a.  421). 

See  APPEAL. 

(3725)— S.  426  l  =  Crim.  Fro.  Code,  1882, 
s.  426)  —  Suspension  of  sentence.-  The  only 
Courts  which  have  power  to  suspend  the  execu- 
tion of  a  sentence  or  order,  are  the  Court  to 
which  an  appeal  lies  and  the  Hiprh  Court,  A 
Sessions  Judge  has  no  power,  therefore,  to 
suspend  the  operation  of  the  sentence  passed  on 
certain  accused  persons  by  a  second  class  Magis- 
trate under  s.  426.  It  is  only  when  the  convict- 
ed person  had  been  released  that  the  term 
during  which  the  sentence  is  suspended  shall 
be  excluded.  GOVERNMENT  PLEADER  V. 
KODU  MOIDIN  ROWTHER,  2  Weir  536. 

(3726)— 8.  426— See  Nos.  104,  1021,  2001, 
2514,  3068,  3434,  3562, 3608, 3610,3697,  supra, 
3804,  3974.  3975,  4796,  infra. 

(3727)— Ss.  426,  439  (1  to  4),  440-See  BAIL, 
6  M.  63  =  2  Weir  409  =  2  Weir  577  =  2  Weir  656. 

(3728)~Ss.  426,  439  (1  to  4),  440  and  144— 
See  NUISANCE  UNDER  CRIM.  PRO.  CODE,  6 
N.W.P.  16. 

(3729)- Ss.  426.  439,  400— See  KEVISION— 
GENERAL  PRINCIPLES,    26  P  K.  1880,  Cr. 

(3730)— Ss.  426.  4.39.  403— See  APPEAL- 
APPEAL  FROM  ACQUITTAL,  Rat.  Un.  Cr.O.  73. 

(S731)— Ss.  426,  439,  440  {  =  Grim.  Pro-  Code 
1872,  s.  297)  —  Improper  discharge — Powers  of 
High  Court. — The  High  Court's  interference 
with  an  improper  discbarge  is  not  limited  to 
cases  where  there  has  been  an  error  in  law,  the 
facts  hrtving  been  properly  found  by  the  Magis- 
trate, the  law  has  been  misapplied  and  the 
accused  erroneously  dpclared  not  to  have  com- 
mitted any  ofience.  It  can  set  aside  the  order 
of  discharge  and  order  a  re-trial,  in  cases  where 
the  evidence  shows  sufficient  grounds  for  putting 
an  accused  person  on  his  defence.  In  the  ^natter 
of    TROYLOKHYANATH   MITTER,    IG.L.R.  83. 

(3732)—  Ss.  426,  439,  440  {  =  Crim.Pro.  Code, 
1872,  s.  297) — Improper  acguittal —  When  High 
Court  can  interfere.— {a)  Under  Act  X  of  1872, 
provision  is  made  for  an  appeal  by  Government 
in  cases  of  improper  acquittal.  (6)  From  this, 
and  from  tbe  circumstance  that  s.    297   of  the 
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Crim.  Pro.  Code,  1872,  while  it  expressly  gives 
power  to  the  High  Court  to  correct  errors  in 
cases  of  improper  discharge,  conviction  and 
sentence,  says  nothing  of  improper  acquittal, 
the  intention  of  the  Legislature  seems  to  have 
been  that  there  should  be  no  interference  with 
an  acquittal,  except  on  a  formal  appeal. 
Empress  v.  Miyaji  Ahmed,  3  B.  150.  [F.,  15 
Cr.  L.J.  236=23  Ind.  Cas,  188  =  26  M.LJ.  160 
=  1914  M.W.N.  273;  iJ.,L.B.R.  1872-1892,241.] 

(3733)— Ss.  426,  439,  440  {  =  Crim.  Pro.  Code, 
1872,  s.  297) — Revisional  powers  of  the  High 
Court- — The  High  Court  exercised  its  revisional 
powers  by  taking  judicial  notice  of  a  letter  from 
the  Government  enquiring  "  whether  in  the 
opinion  of  the  High  Court  the  judgment  of  the 
Magistrate  was  legal  and  equitable "  and  by 
disposing  of  it  under  s.  297,  Crim.  Pro.  Code. 
Empress  of  India  v.  fox,  2  A.  522.  [F., 
A.W.N.  J887,  144.] 

(3734)— Ss.  426,  439,  440—  See  PRACTICE 
AND  PROCEDURE,  A.W.N.  1882,  47. 

(3735)— Ss.  426,  439.  440— See  REVISION- 
ACQUITTALS,  1  A.  139,  6  P.R.  1875,  Cr.,1  A.l. 
F.B. 

(3736) -Ss.  426,  439.  440— See  REVISION- 
DISCHARGE  OP  ACCUSED,  A.W.N    1881,  63. 

(3737;— Ss.  426,  439,  440— See  REVISION- 
GENERAL  Principles,  13  P.R.  1880,  Cr.,  15 
P.R.  1875,  Cr. 

(3738)— Ss.  426.  439,  440  -  See  REVISION- 
MATTERS  PERTAINING  TO  EVIDENCE,  10 
P.R.  1877,  Cr. 

(3739)— Ss.  426.  439,  440— See  REVISION- 
QUESTION  OF  FACT,  Rat.  Un.  Or.  0.177  = 
Cr.  Rg.  31-8-1881. 

(3740)— Ss.  426,  439,  440 -See  REVISION- 
SENTENCES,  8  A.  545.  P.B.,  41  P.R.  1880,  Cr. 

i3741)  — Ss.  426,  439.  440,  144- See  REVI- 
SION—MISCELLANEOUS  CASES,  17  P.R.  1875, 
Cr. 

(3742)— Ss.    426,    439,     440,    144,    435— See 

Revision— MISCELLANEOUS,  2  P.R.  1880.  Cr. 

(3743)— Ss.  426,  439,  440.  476  (  =  Crmi.  Pro. 
Code,  Act  X  of  1872,  ss-  297,  ^1  \)-- District 
Munsiff — Penal  Code,  s.  209. — Where  a  District 
Munsiff,  after  the  confirmaiion  of  his  decree 
dismissing  a  suit  as  false,  called  on  the  plaintifi 
to  show  cause  and  eventually  sent  him  to  be 
tried  by  a  Magistrate  for  an  ofienca  under  s.  209 
of  the  Penal  Code,  hdld  that  the  order  was  one 
passed  under  s.  471  of  the  Crim.  Pro.  Code, 
and  that,  since  the  enquiry  was  not  one  in  the 
nature  of  a  judicial  proceeding,  the  High  Court 
could  not  revise  it  under  s.  29,7  of  the  Crim. 
Pro.  Code.  Ram  GOPAL  v.  SHEO  KHATIK, 
A.W.N.  1882,  92.  [Disc,  A.W.N.  1882,  229.] 

(3744)— Ss.  426,  439,  440,  477  {  =  Crim.  Pro. 
Code,  1872,  ss.  297.  472)— Pothers  of  commit- 
ment of  a  Court  of  Sessions — Revision  by  High 
CoMrf.  — Where  a  Sessions  Judge  directed  the 
commitment  to  the  Sessions  of  a  person,  under 
s.  472,  Crim.  Pro.  Code,  for  trial  on  charges 
under  ss.  193,  195,  211,  I.P.C.,   held,  that  the 
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order  of  commitment  was  not  bad,  merely 
because  it  included  the  charge  under  s.  193, 
I.P.C.,  an  offence  not  exclusively  triable  by  a 
Court  of  Sessions.  Held  by  Stuart,  C  J., 
(Spankie,  J.,  doubting.)  The  High  Court  has 
power  under  s.  297  to  set  aside  the  commitment 
made  by  a  Sessions  Judge  under  s.  472  before 
the  trial.  EMPRESS  OF  INDIA  v.  LACHMAN 
SINGH.  2  A.  398.  [F-,  12  Cr.  L.J.  50  =  8  Ind. 
Cas.  1161  =  33  P.R.  1910,  Cr.  =  57  P.L  R.  1911 
=  £OP,W.R.  1910,  Cr.] 

(3745)— Ss.  426,  439,  440,  523  (  =  Crim.  Pro. 
Code,  1872.  ss.  297,  ^l&)— Proclamation  under 
s.  416 — Judicial  proceeaing — Qucere. — Whether 
the  issue  by  the  Magistrate  of  a  proclamation 
under  s.  416  of  Act  X  of  1872  is  a  "  judicial 
proceeding  "  within  the  meaning  of  s.  297  of 
that  Act.  Empress  of  India  v.  Nilambar 
Babu,  2  A.  276.    [E.,  12  A.W.N.  102,] 

(3746)— Ss.  426.  514  (  =  Crivi.Pro.  Code,  Act 
X  of  1882,  ss.  426,  5U)— Defect  in  bail  bond 
— Forfeiture. — Where  a  bail  bond  fixes  neither 
the  time  for  the  production  of  the  prisoner  nor 
the  place,  it  cannot  be  forfeited  on  the  non- 
appearance of  the  prisoner.  Where  the  bond 
is  for  the  appearance  of  an  appellant  before  the 
High  Court,  the  DiBtrict  Magistrate  has  no 
jurisdiction  to  order  forfeiture.  In  the  matter 
of  the  petition  of  Chattar  SINGH,  A.W.N. 
1885,  41. 

S,  427  (  =  1882,  s.  427  ;  Presidency  Magis- 
trate's Act,  1877,  8.  168). 

(3747)— S.  427— See  Nos.  3565  and  3698,  siipra. 

S.  428  (  =  1882,  8.  428  ;  1872,  s.  282,  paras. 

1,  3,  4;  1861,  s.  422.1. 
See  APPEAL. 

(3748)— S.  i28— Appellate  Court  directing 
further  enquiry  by  police. — 8.  428  of  Crim.  Pro. 
Code,  does  not  authorise  an  appellate  Court  to 
send  a  case  to  the  police  for  further  investiga- 
tion, the  case  having  been  originally  started  by 
a  complaint  in  Court.  Queen-EMPRESS  v. 
Maheshri,  A.W.N.  1900, 130. 

(3749)— S.  428  (  =  Crim.  Pro.  Code,  1872, 
s.  28^)— Order  for  further  enquiry. — When  per- 
sons accused  of  an  ofieuce  are  committed  to  the 
Court  of  Sessions  under  distinctly  framed 
charges,  and  that  Court  takes  all  the  evidence 
produced  by  the  prosecution,  and  that  evidence 
fails  to  sustain  the  charge,  the  High  Court  will 
not,  except  in  very  exceptional  circumstances, 
direct  that  further  enquiry  should  be  made  or 
that  additional  evidence  should  be  taken. 
Empress  of  India  v.  pateh,  5  A.  217. 

(3750)— S.  42S — Dismissal  of  appeal  after 
taking  additional  evidence — Right  of  accused  to 
appeal  to  High  Court. — An  appellant  whose 
appeal  is  dismissed  by  an  appellate  Court,  after 
it  has  taken  additional  evidence,  under  s.  428t 
has  no  right  of  appeal  to  the  High  Court. 
Queen-Empress  v.  isahak,  27  C.  372=4  C. 
W.N.  497. 

(3751)— S.  428 — Remand  by  appellate  Court 
for  additional  evidence  and  finding — Illegal. — 
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8.  428  of  the  Crim.  Pro.  Code  does  not  em- 
power an  appellate  Magistrate  to  call  for  a 
fresh  finding  from  a  subordinate  Magistrate. 
The  appellate  Magistrate  is  not  competent  to 
act  upon  the  finding  by  the  Sub-Magistrtte  on 
the  additional  evidence.  MUTHUKARUPPAN 
Servai  v.  Vellayya  Kudumban,  1914  M. 
W.N.  778  =  16  Cr.  L.J.  79  =  26  Ind.  Crb.  671. 

(3752)— S.  4i28  {  =  Crim.  Pro.  Code.  1872, 
ss- 70,  282)— Assault — Jurisdiction — hiquiry  as 
to  place  where  assault  ivas  commitled — Power  of 
appellate  Couri.  — The  petitioner  whs  complain- 
ant in  a  case  of  assault,  in  which  the  Assistant 
Magistrate  of  Purneah  convicted  the  defendants, 
and  sentenced  them  to  various  terms  of  impri- 
sonment and  fine.  They  appealed  to  the 
Sessions  Judge,  and  the  Judge,  after  ordering  a 
further  enquiry  as  to  ihe  place  where  the  assault 
was  committed  came  to  the  conclusion  that  it 
had  taken  place  within  the  district  of  Maldah, 
and  that,  therefore  the  Assistant  Magistrate  of 
Purneah  had  no  juriedictioc.  Held,  that  the 
Judge  had  no  jurisdiction,  under  s.  '50,  Crim. 
Pro.  Code,  to  make  such  an  order,  the  accused 
not  having  been  prejudiced  in  his  defence  ;  and 
further  that  he  ought  not  to  have  ordered  the 
enquiry  as  to  the  place  where  the  assault  was 
committed,  that  question  having  no  bearing  on 
the  guilt  or  innocence  of  the  accused.  SHEIKH 
MOHAMAD  GOLAB  V.    MOHABEER  SiNGH,  23 

W.R.  Cf.  M. 

(3753;— S.  428— Sfe  APPELLATE  COURT,  31 
C.  710. 

'3754)  =  S.  428— See  ASSESSORS,  15  A.  136  = 
A.W.N,  1883,  50. 

(3755)— S.  428— Appellate  Court- When  can 
call  for  further  evidence  — See  LlBEL,  10  M.L. 
T.506  =  (1911)  2  M.W.N.  576  =  12  Ind.  Cas.  961 
=  12  Cr.  L.J.  585  =  36  M.  457. 

(3756)— 8.  42S— See  Nos,  2223,  3525,  3526, 
3566,  3699,  3700  and  3701,  supra. 

(3757)— Ss.  428,  423  —  Duty  of  appellate 
Court — Admissio7i  of  additional  evidence- Reli- 
ance upon  matiers  not  in  evider^ce  before 
appellate  Court— Effect. — The  Sessions  Judge 
in  appeal,  acting  under  s.  428,  might  take 
additional  evidence  or  order  it  to  be  taken  by 
the  Magistrate,  buo  he  must  record  his  reasons 
for  admitting  additional  evidence  and  comply 
with  the  provisions  of  Ch.XXV  as  if  the  taking 
of  such  evidence  was  an  enquiry.  An  appellate 
Court  should  not  rely  upon  matters  which  are 
not  in  evidence  before  it.  In  re  ChiNTHaLA- 
PUDI  KOTIAH,  8  M.L.T.  428  =  8  Ind.  Cas. 
943  =  11  Cr.  L.J.  734  =  1910  M.W.N.  829. 

(3758) -Ss.  428,  437,  439- Po7<;er  of  Sessions 
Judge  or  District  Magistrate  to  take,  or  to  direct 
the  takitjg  of  evidence  supplementary  to  the 
evidence  given  in  the  lower  Court. — 8.  437 
does  not  authorise  a  Sessions  Judge  or  District 
Magistrate  to  take  evidence  or  to  direct  evidence 
to  be  taken  supplementing  the  evidence  given 
in  the  lower  Court.  He  is  authorised  to  direct 
a  further  enquiry,  but  not  to  take  evidence  or 
direct  evidence  to  be  taken.     Under  s.  428,   an 
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appellate  Court  dealing  with  an  appeal  may 
direct  additional  evidence  to  be  taken  and  itself 
record  such  evidence.  The  High  Court,  uuder 
s.  439,  has  powers  as  an  appellate  Court  to 
direct  evidence  lo  be  taken.  No  such  powers 
are  given  to  the  Session  Judge  or  the  District 
Magistrate  under  s.  437.  MONI  MOHUN 
MONDOL  V.  ISHWAR  CHUNDER  MOOKERJEE, 
6  C.L.J.  251  =  6  Cr.  L.J.  357.  [iJ.,  8  M.L.T. 
81  =  6  Ind.  Cas.  12  =  11  Cr.  L.J.  221.] 

(3759)— Ss.  428,  537— Order  calling  for  fresh 
evidence  under  s.  4'28 — Failure  to  rectrd  t easons 
— Order  calling  for  finding  instead  of  evidence — 
Irregularities — Whether  cured  by  s.  537. — The 
failure  of  a  Deputy  Magistrate  to  state  his  rea- 
sons for  ordering  fresh  evidence  under  s.  428, 
Crim.  Pro.  Code,  is  an  irregularity  that  is  cured 
by  s.  537.  But  where  he  disregarded  the  pro- 
visions of  the  section  by  calling  for  a  finding 
instead  of  merely  calling  for  the  evidence,  his 
order  will  be  set  aside  and  the  c;ise  will  have  to 
be  re-tried.  KinG-EmpEROR  v.  KarNAM 
Benu  Patnaik,  9  M.L.T.  406  =  10  Ind.  Caa. 
290=12  Cr.  L.J.  240. 

(3760)— Ss.  428,  5iO—Poiver  of  appellate 
Court  to  lake  additional  evidence— Penal  Code, 
s.  411 — Dishonestly  receiving  or  retaining  stolen 
properly — Article  of  small  value — Recent,  posses- 
sion— burden  of  proof — Evidence  Act,  s.li4  (a). 
— The  powers  of  a  Criminal  Appellate  Court, 
under  s.  428  of  the  Crim.  Pro.  Code,i  are  not 
analogous  to  those  conferred  on  a  Civil  Appellate 
Court  under  s.  568  of  the  Crim  Pro.  Code,  1882. 
I  A  Court  of  criminal  appeal  can  take  additional 
j  evidence  at  any  time ;  only  it  must  record  its 
I  reasons  for  so  doing.  Where  the  accused  was 
convicted  under  s.  411, 1  P.C.,  of  having  been  in 
dishonest  possession  of  suolen  property,  viz.,  a 
copper  vessel,  which  was  discovered  seven 
months  after  its  loss.  Held,  that  the  conviction 
was  bad,  as  the  onus  was  on  the  prosecution  to 
prove  guilty  knovsledge,  and  the  failure  of  ac- 
cused to  account  for  his  possession  did  not  relieve 
the  prosecution  of  the  burden  of  proving  that  his 
possession  was  dishonest.  In  re  BHAMI  LUXU- 
MAN  SHanbaga,8  M.L.T.  418  =  8  Ind.  Caa.  14& 
=  1910  M.W.N.  419. 

S.  429  (  =  1882,8.  429;  1872  8.  271-B). 

See  APPEAL. 

(3761)— S.  429— See  Nos.  1211,  1924  and 
2960, supra. 

(37621— Ss.  429,  439  {*=Crim.  Pro.  Code, 
1882,  ss.  429  and  4S9)—Rule  issued  by  High 
Court  on  a  Magistrate— Proadufe. — Where  a 
Division  Bench  of  the  High  Court  issues  a 
rule  calling  upon  the  Magistrate  to  show  cause 
why  the  conviction  and  sentence  should  not  be 
set  aside  on  the  ground  that  there  was  no  evi- 
dence on  the  record  connecting  the  accused 
with  the  oSence,  the  High  Court  is  not  confined 
to  see  whether  there  is  any  evidence  to  go  to 
the  jury.  The  rule  should  be  read,  with  the 
judgments  which  were  before  the  Court  at  the 
time  it  was  granted,  reasonably  in  favour  of  the 
accused.  RAKHAL  NIKARI  v.  QUEEN-EM- 
PRESS2C.W.N.81.; 
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Crim.  Pro.  Code  (Act  Y  of  ii98) —continued. 
(3763)  — Ss.    429    and    539  —  See  THEFT  - 

General— What  Constitutes  theft,  27 
0.  501  =  4  G.W.N,  480. 

S.  430  (  =  1882,  3.  430;  1872,  8.  285,   1861, 

8.  428). 
(3764)— S-  430 -See  REVIEW,    7  B.H.C.  Or. 
67. 

(3765)- S.  430  —  See  SESSIONS  JUDGE, 
Jurisdiction  of,  i  M.H.G.  4. 

(3766)— S.  430-See  Nog.  3609,  3611,  3701, 
supra,  No.  3846,  ijifra, 

S.  431  (  =  1882,  s.  431). 

See  Abatement  of  appeal. 

See  APPEAL. 

(3767)— S.  431  {  =  Crim.  Pro.  Code,  IM2, 
s.  A'Sl)  — Death  of  appellant  pending  appeal- 
Effect. — Where  one  of  two  appellants  who  had 
appealed  against  their  convictions,  dies  pending 
the  decision  of  the  appeal,  his  appeal  abates 
under  s.  431,  Gnm.  Pro.  Code.  The  matter 
cannot  be  considered  in  the  revision  nide  of  the 
High  Court,  v^heu  the  case  depends  on  appre- 
ciation of  evidence.  The  remedy  open  to  the 
representatives  of  the  deceased  appellant  is  by- 
application  to  the  Governor-in-Council  ;  and 
theFe  representatives  vyill,  if  they  so  desire,  be 
furnished  with  a  copy  of  the  judgment  of  the 
High  Court  in  the  appeal  of  the  co-prisoner  to 
support  any  such  application.  In  re  CHAND, 
Rat.  Un,  Cr.  C.  707  =  Cr.  Rg.  40  of  1894. 

(3768) -S.  431— See  ABATEMENT  OP  EE- 
VISION,  6  P.R.  1893,  Cr. 

(3769)— 8.    431— Sea    REVISION— MATTERS 

Pertaining  to  evidence,  i9  B.  7i4  =  Rat. 
Un.  Cr.  C.  707  =  Cr.  Rg.  40  of  1894, 

S,  432  (  =  1882,  s  432). 

See  HIGH  CoURT,  JURISDICTION  OF. 

See  High  Court,  Superintendence  and 

POWERS  OP. 

See  Reference  to  High  Court. 

See  Revision. 

(3770)  — S.  432— 2?e/ereMce  by  District  Magis- 
trate— Opinion  solicited. — Except  incases  where 
there  is  a  reference  under  s.  432,  a  High  Court 
cannot  and  will  not  express  an  opinion  upon 
any  question,  unless  it  is  brought  before  it  in 
the  ordinary  way  by  application  for  revision. 
Crown  v.  Bakuli.  9  Cc.  L.  J.  248  =  1  S.L.R. 
4,  Cr, 

(3771)— S,  432  (2)— See  CHARGE  To'.JURY— 

Misdirection.  2  Weir  501. 

(3772)— 8,  432— See  Nos.  2505,  2506,  supra. 
S.  433  (  =  1882,  8.433), 

(3773)— 8.  433— See  No.  2207,  supra. 

S.  434  (  =  1882,  8,434;  Act  X  of  1875, 

s.  101). 

see  high  court,  jurisdiction  op  — 
Revisional  Powers  op  High  Court. 


Crim.  Pro.  Code  (Act  Y  of  iSQi)— continued. 
See  Reference  to  High  Court. 
See  Review. 
See  Revision. 

(3774)— S,  434  (  =  Crim.  Pro.  Code,  1882, 
s.  434) — Reserving  of  question  of  law  on  appli- 
cation by  prisoner's  counsd— Right  to  begin — 
Nature  of  High  Court' spoiuer  under  section. — 
Where,  on  the  application  of  the  prisoner's 
counsel,  a  question  of  law  has  been  reserved 
for  the  decision  of  the  Court  under  s.  434,  the 
counsel  for  the  prisoner  has  the  right  to  begin. 
The  power  which  the  High  Court  exercises 
under  s.  434  is  that  of  review,  and  the  Court  is 
a  Court  of  reference  and  revision.  QUEEN- 
EMPRESS  V.  APPA  SUBHANA  MENDRE,  8  B. 
200.      [i?.,  3L.B.R,  75.] 

(3775)— S.  iSi—Reservatioii  of  points.~A.t 
the  close  of  the  summing  up  by  the  Judge,  the 
Counsel  for  the  accused  asked  for  a  reservation, 
under  s.  434.  Crim.  Pro.  Code,  upon  the  follow- 
ing points  : — (1)  Whether  there  is  any  sufficient 
order  or  authority,  within  the  meaning  of 
s.  196,  Crim  Pro.  Code,  for  the  complaint  made 
in  this  case.  (2)  Whether  the  High  Court  had 
power,  notwithstanding  the  absence  of  a  suffi- 
cient order  or  authority,  to  accept  the  commit- 
ment under  s.  532,  and  to  proceed  with  the  trial. 
(3)  Whether  disaffection  means  simply  want  of 
affection  in  any  degree  towards  the  British  rule 
or  its  representatives.  The  Judge  refused  to 
reserve  them.  The  Pull  Bench  refused  leave 
to  appeal  to  the  Privy  Council.  QUEEN- 
EMPRESS  v.  BAL  GANGADHAR  TILAK,  22  B. 
112. 

(3776)— S.  434— Ses  Nos,  1259  and  3034, 
supra. 

(3777)— Ss.  434  and  439— Sfe  SENTENCE— 
POWP.RS  OF  APPELLATE  COURT,  ENHANCE- 
MENT, 3  M.L.T.  312  =  7  Cr.  L.J.  361. 

S  435,  paras.  lio3  (  =  1882,  s,  435;  1872, 

Bs,  294,  295,  para,  1.  520  ;  1861,  ss.    405, 

434). 

See  High  Court,  Jurisdiction  op. 

See   High   Court,    Superintendence 

AND  POWERS  op. 

See  REFERENCE  to  HIGH  CoURT. 

See  Review. 
See  Revision. 

(3778)— S.  435  i  =  Crim.  Pro.  Code,  1872, 
ss.  294  and  295,  para.  1  ;  1861—1869,  s-  405)  — 
Power  of  Joint  Sessions  Judge.— A  Joint  Sessions 
Judge  cannot  act  where  a  Magistrate  has  made 
an  order  as  to  possession  of  land  without  judicial 
enquiry,  under  s.  295,  wnioh  applies  only  to  the 
Sessions  Judge  of  the  division,  SHOINDOO 
NOSHYOv.  RUNG  LALL  Jhah,  25  W.R.  Or. 
21, 

(3779)~S.  435— Practice.- The  object  of  the 
legislature,  in  s.  435  of  the  Crim,  Pro.  Code  is 
to  set  right  some  patent  defect  or  error  and  not 
to  give  the  High  Court  a  roving  commission  to 
look  out  for    some  trace    of    a  possible    error. 

Empress  v.  Dukes,  A.W.N  1899, 135. 
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Crim.  Pro.  Code  (Act  Y  of  iS9S)— continued. 

(3780)— S.  435  (  =  Crim.  Pro.  Code,  1882. 
s.  435) — Scope  of  — The  reason  for  the  subatitu- 
tion  of  the  word  '*  inferior  "  in  the  Code  of  1882 
for  the  word  "  subordinate  "  used  in  the  corre- 
sponding s.  295  of  the  Code  of  1872  is  to  meet 
the  rulings,  that  a  District  Magistrate  is  not 
subordinate  to  the  Sessions  Judge,  and  to  provide 
that,  nevertheless,  the  revisional  authority  of 
the  latter  over  the  former  should  remain 
unquestionable.  Of  course,  other  Magistrates  of 
the  District  are  "  subordinate  "  and,  therefore, 
"inferior"  to  the  District  Magistrate.  OPEN- 
DRO  NATH  GHOSE  v.  DUKHINI  BEWA,  12  C. 
473.  F.B, 

(3781)— S.  435  {  =  Cnm.  Pro.  Code,  1882, 
s,  435) — Powers  of  High  Cotirt  under — Revi- 
sion.—  Under  3.  435  of  the  Code  of  1882,  the 
High  Court  has  power  to  call  for  and  examine 
the  record  of  any  proceeding  before  an  inferior 
Court  for  the  purpose  of  satisfying  itself  as  to 
the  correctness,  legality  or  propriety  of  any 
sentence  or  order  recorded  or  passed,  and  as  to 
the  regularity  of  any  proceeding  of  such  inferior 
Court.  In  re  Gangamma,  2  Weir  538  =  2 
Weir  669. 

(3782) —  S.  485 —  Non-exercise  or  improper 
exetcise  of  powers  of  discretion  vested  in  a  Magis- 
trate—High  Court's  potvers  of  interference. — 
S.  435  of  the  Code  gives  the  High  Court  ample 
power  to  interfere,  should  it  see  fit  to  do  so, 
in  any  case  where  a  Magistrate  has  either  refused 
to  exercise  a  discretion  vested  in  him  by  the 
law,  or  has  exercised  that  discretion  in  an  im- 
proper   manner,    or     on     improper     grounds. 

NIZAM  OF  Hyderabad  v.  a.  M.  Jacob,  19 

C.  52. 

(3783)— S.  435  (  =  Crim.  Pro.  Code,  1872, 
s.  435) — Revisional  powers  of  District  Magis- 
trate.—k  District  Magistrate  is  justified,  under 
s.  435.  Code  of  Criminal  Procedure,  1882,  in 
calling  for  and  examining  the  proceedings  of 
any  Magistrate  of  whatever  class  in  his  own 
district,  even  a  Magistrate  of  the  first  class 
exercising  jurisdiction  in  the  same  district. 
In  the  matter  of  a  reference  by  the  JUDICIAL 
Commissioner  of  British  Burma  under 
s.  76  of  the  burma  courts  act  of  1875, 
L.B.R,  1872—1892,  387 

(3784) — S.  435 — Revisional  powers  of  District 
Magistrate, — A  District  Magistrate  is  compet- 
ent to  call  for  and  examine  the  record  of  the 
proceedings  before  a  first  class  Magistrate, 
situate  within  the  local  limits  of  his  jurisdic- 
tion. In  the  matter  of  Ganga  Pershad, 
S.  C.  88,  Oadh.  (5  A.W.N.  257  and  8  M.  18, 
E.) 

(3784-a) — S.  435  —  Revisional  poivers  of 
DistricA  Magistrate.  —  A  District  Magistrate 
is  competent,  under  s.  435  of  the  Crim.  Pro. 
Code,  to  call  for,  and  deal  with,  the  record  of 
any  proceeding  before  any  Magistrate  of  what- 
ever class  in  his  own  district.  OPENDRA 
NATH  GHOSE  v.  DUKHINI  BEWA,  12  C.  473, 
F.  B.     (F.,  L.B.R.  1872—1892,  387.] 


Crim.  Pro.  Code  (Act  Y  oti^^S)— continued. 

(3785) — S.  ^^o— Reference  to  District  Magis- 
trate— Power  of  District  Magistrate  to  record 
evidence. — The  Code  does  not  empower  a  Dis- 
trict Magistrate  to  record  evidence  of  his  own 
motion  in  a  case  which  comes  before  him  under 
s.  435.  KING-EMPEROR  v.  MULLA  IBRA- 
HIM ABDUL,  3  Bora.  L.R.  677. 

(3786)— S.  iS5— High  Court— Criminal  revi- 
sion jurisdiction— Penal  Code,  s.  124- A — Sedi- 
tion— Attempt  to  publish  sedition — Intention  in 
sedition  is  a  question  of  fact- — It  is  the  settled 
practice  of  the  High  Court  to  refuse  to  interfere, 
in  the  exercise  of  its  revisional  jurisdiction,  in 
regard  to  findings  of  fact  except  on  very  excep- 
tional grounds,  such  as  misstatement  of  evi- 
dence by  the  lower  Court  or  the  misconstruc- 
tion of  documents,  or  the  placing  by  that  Court 
of  the  onus  of  proof  on  the  accused  contrary  to 
the  law  of  evidence.  To  constitute  an  attempt 
punishable  under  the  Penal  Code,  all  that  is 
necessary  is  some  external  act,  something 
tangible  and  ostensible,  of  which  the  law  can 
take  hold  as  an  act  showing  progress  towards 
the  actual  commission  ot  the  ofience.  It  does 
not  matter  that  the  progress  was  interrupted. 
An  attempt  to  publish  sedition  is  complete  as 
soon  as  the  copy  containing  it  is  sold.  It  is 
none  the  less  an  atttrnpt  because  something 
external  to  the  accused  happened,  which 
prevented  a  perusal  of  the  aiticle  by  the  buyers 
or  any  other  member  of  the  public.  In  ofiences 
punishable  under  s.  124-A,  Penal  Code,  the 
question  of  intention  is  one  of  fact.  Held,  on 
construction  of  the  article  in  question,  that  its 
object  and  intention  was  to  bring  the  Govern- 
ment contemplated  by  s.  124-A  into  hatred  and 
contempt,  EMPEROR  v.  GANESH  BALVANT 
MODAK,  12  Bom.  L.R.  21. 

(3787)— S.  435  —Judgment,  contents  of — Re- 
vision— Criminal  cases— Power  of  Chief  Court 
to  expunge  passage  from  judgment. — It  is  im- 
proper on  the  part  of  a  Magistrate  to  record 
an  opinion  of  the  guilt  of  a  person  who  is 
discharged,  when  the  evidence  for  the  prosecu- 
tion does  not  justify  the  framiof?  of  a  charge. 
When  a  Magistrate  discharged  the  accused,  but, 
by  a  passage  in  the  judgment,  recommended 
the  police  to  insert  his  name  in  their  list  of 
bad  characters,  and  the  Sessions  Judge,  on  the 
authority  of  Punjab  Law  Reporter.  No.  164  of 
1901,  sent  the  case  to  the  Chief  Court  for 
orders,  the  Chief  Court  directed  the  recommen- 
dation   to  be    expunged    from  the    judgment. 

ModiShah  v.  Crown,  80  P.L.R.  1904. 

(3788)— S.  435  {  =  Crim.  Pro.  Code,  1882, 
s.  Ad5)— Appeal  to  District  Magistrate  by  one  of 
several  accused — Power  of  the  latter  to  take 
cog7iizance  of  the  sentence  passed  on  another  who 
has  not  appealed. — A  District  Magistrate  has 
no  jurisdiction,  while  dealing  with  the  appeal 
of  one  of  several  accused  persons,  to  take 
cognizance  of  the  conviction  and  sentence 
passed  on  another  accused  who  has  not  appealed 
to  him,  except  by  reporting  it  to  the  High 
Court.  Where  the  District  Magistrate  set  aside 
the  conviction  and  sentence  passed  on  an  ac- 
oused  person  riot  appealing  and  transferred  the 
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Crira.  Pro.  Code  (Act  ¥  of  1S98)— continued. 
case  to  a  Sub-Divisional  Magistrate,  who  com- 
mitted that  accused  to  the  Court  of  Sessions, 
held,  that  the  order  of  the  District  Magistrate, 
with'  the  proceedings  taken  thereunder,  up  to 
and  inclusive  of  the  order  of  commitment, 
should  be  set  aside.  Queen-EmPRESS  v. 
SHEIK  MOHIDEBN,  Rat.  Uo.  Cr.  C.  358  =  Cr. 
Rg.  1  of  1888. 

(3789)_S.  435  l  =  Crim.  Pro.  Code,  1872, 
s_  29.5)— Sttbmission  of  record  of  inferior  Court 
to  High  Court  by  Sessions  Judge— Explanation 
for  order  passed.— k  Sessions  Judge  calling  for 
the  record  of  an  inferior  Court  under  s.  295 
mast,  in  submitting  the  records  of  the  case  for 
the  orders  of  the  High  Court,  also  obtain  and 
submit  an  explanation,  from  the  inferior  Court, 
of  the  order  passed  by  it.  Mailamdi  FAKIR 
V.  Taripulla  Pramanik,  8  C.  614. 

(3790)— S.  435  (  =  Crim.  Pro.  Code,  1882, 
s,  i35)~  Inferior  Criminal   Court,  meaning  of. 

The  words    "inferior    Criminal    Court"    in 

s.  435  of  the  Crim-  Pro.  Code  mean  inferior  so 
far  as  regards  the  particular  matter  in  respect 
to  which  the  superior  Court  is  asked  to  exercise 
its    revisional    jurisdiction.     NOBIN    KRISTO 

Mookerjee  v.  russick  lall  Laha,  to  C. 
268=8  Ind.  Jar.  376.  [Diss.,  9  B.  100,  8  M. 
18  P.B.=9  Ind.  Jur.  73  =  2  Weir  540;  F.,  7  A. 
134=  A.W.N.  1884.  286,  10  C.  551  ;  R.,  3fi  M. 
275  =  12  M.L.T.  439  =  1912  M.W.N.  1154  =  23 
M.LJ.  499  =  17  Ind.  Cas.  65  =  13Cr.  L.J.  753; 
D.,  12  C.  473.  F.B.] 

(3791) — s.  id5— British  Cowul  in  the  domi- 
nions of  Sultan  of  Muscat— Revisional  jurisdic- 
tion of  Bombay  High  Court.— The  High  Court 
at  Bombay  has  no  criminal  revisional  jurisdic- 
tion over  the  proceedings  of  Her  Majesty's 
Consul  within  the  dominions  of  the  Sultan  of 
Muscat.  In  re  RatTANSEE  PURSHOTAM,  24 
B.  471  =  1  Bora.  L.R.  840. 

(3792)— S.  ^35— High  Court— Revision— In- 
ferior Cri7ninal  Court— District  Registrar- 
Order  granting  sanction  to  prosecute. —  The 
District  Registrar  not  being  an  "  inferior 
Criminal  Court  "  within  the  meaning  of  s.  435 
of  the  Coic,  an  order  passed  by  him  granting 
sanction  to  prosecute  a  person  for  an  ofience 
cannot  be  revised  by  the  High  Court  under 
s.  435.  In  re  ARDESHR  Kavasji,  14  Bora.  L. 
R.  970  =  1  Bora.  Cp.  C.  214  =  13  Cr.  L  J.  8J5  = 
17  Ind.  Cas.  717. 

(3793)_S.  435— See  ACT  IX  OF  1890,  s.  113, 
13  P.R.  1891,  Cr. 

(3794)— 8.  435— Sse  BEN.  ACT  III  OP  1889. 
s.  449,  3  C.L.J.  90  =  10  C.W.N.  182  =  3  Cr.  L. 
J.  211  =  33  C.  287. 

(3795)_S,  435— See  BOM.  ACT  IV  OF  •  1890, 
s.  44,  12  Bom.  L.R   1029  =  8  Ind.  Cas.  747. 

(3796)— S.  425— See  BOM.  ACT  IV  OP  1890, 
s.  46,  Rat.  Un.  Cr.  C.  692  =  Cr.  Rg.  18  of  1894. 

(3797)— S.  435— See  BOM.  ACT  III  OP  1901, 
s.  86,  9  Bom.  L.R.  1347  =  6  Cr.  L.J.  425. 


Crim.  Pro.  Code  (Act  V  of  i898)— continued. 

(3798)— S.  435— SeeDlSPUTE  AS  TO  POSSES- 
SION OP  Immoveable  Property,  4  A.L.J. 
91  =  A.W.N.  1907,  50  =  5  Cr.  L.J.  117. 

(3799) — S.  435 — Accused  discharged  for  want 
of  jurisdiction — Appeal — Revision — See  JURIS- 
DICTION—GENERAL, 9  A.L.J.  51=>13  Ind. 
Cas.  921  =  34  A.  118  =  13  Cr.  L.J.  169. 

(3800)— S.  435— Ses  SENTENCE— FINE,  A. 
W.N.  1898,   109. 

(3801)— S.  435— See  SENTENCE— Powers 

of  APPELLATE  COURT-REVBRSAL,  22  B.  760. 

(3802)— S.  435  (1,  2,  3)— See  BOM.  ACT  IV 
OP  1890,  s.  43,  Rat.  Un.  Or.C.  540  =  Cr.  Rg.  13 
of  1891. 

(380.3)— S.  435— SeeNos.  42,  102,  111,  135  to 
133,  306,  309,  413,  428,  648,  923,  1022  to  1028 
1032-a,  1192,  1212  to  1223,  1237,  1276,  1278, 
1300,  15.34,  1535.  1653,  1839,  1841  to  1844, 
187fi-a.  2002,  2061,  2096,  2097,  2124,  2141, 
2172,  2512,  2625,  2626,  2376,  3612,  3698,  3702 
to  3705  and  3742,  supra,  and  Nos.  4045-a,  4049, 
4210,  4210-a,  4211,  4212  and  4842,  infra. 

(3804)— Ss.  435  (1,  2  ancZ  3),  426,  439  (1,  2, 
3  a7id  4),  and  440  (  =  4S.  295  and  297  of  the'.Code 
of  1872) — Remand  of  dismissed  case  for  re-irial 
— Procedure  of  superior  Magistrate. — A  District 
Magistrate  cannot  remand  a  case,  once  enquired 
into  and  dismissed,  for  retrial  by  a  subordinate 
Magistrate.  (20  W.R.  Cr.  Rul.'47,  1  Cal.  282, 
p.  2,  supra,  Referred  to).  He  can  accept  a 
fresh  complaint,  if  fresh  evidence  be  procurable 
or  report  the  case,  in  the  absence  of  fresh 
evidence,  for  the  orders  of  the  High  Court  under 
s.  297.  In  the  matter  of  the  petition  of  DIJAHUR 
DUTT,  4  C.  647.  IR..  29  M.  126=16  M.L.J. 
79  =  1  M.  L  T.  31,  5  C.W.N.  457,  2  L.B.R.  27.] 

(3805)— S.  435  (S)— Jurisdiction  of  High 
Court. — The  jurisdiction  of  the  High  Court  not 
appointed  by  Royal  Charter  to  interfere  on 
revision  in  proceedmgs  taken  under  ch.  XII  is 
entirely  barred  by  sub-s.  3  of  s.  435  of  the 
Crim.  Pro.  Code  RA.J  CHUNDRO  v.  PO  SEIN, 
2  L  B.R.  239.  (24  B.  527,  27  C.  892,  6  C.W.N. 
737.  26  C.  183,  27  C  259,  30  C.  155,  2  P.R. 
1899,  Cr.  23  P.R.  1902,  Ci..R.)  [R.,  4  L.B.R, 
75.1 

(3806)— Ss  435  (3),  449,  47  6,  537— See  RE- 
VISION  —  GENERAL,  PRINCIPLES,  3  L.B.R. 
234,  P.B. 

(3807)— 8.  435  (4)— See  COMMITMENT  TO 
SESSIONS  Court,  26  M.  477  =  2  Weir  542. 

(3808)— Ss.  435  (4)  436,  437,  i'S8— Discharge 
by  inferior  Criminal  Court — Order  for  further 
inquiry  by  District  Magistrate — Sessions  Court 
not  competent  lo  report  the  case  under  s.  438  to 
Chief  Court— Scope  of  s.  435  {i)—Expression 
"  further  application  "  his,  435  (i)— Meaning. — 
A  Court  of  Sessions  is  not  empowered  to  report 
to  the  Chief  Court  under  s.  438,  Crim.  Pro. 
Cede,  the  order  of  a  District  Magistrate  that 
urther  enquiry  be  held  by  an  inferior  Criminal 
Court  into  the  case  of  an  accused  person  who 
has  been  discharged  by  that  inferior  Criminal 
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Court.  (26  M.  477  and  17  M.L.J.  153,  R.) 
B.  435  (4),  Crim.  Pro.  Code,  applies  to  all 
cases  in  which  either  a  District  Magistrate 
or  a  Sessions  Judge  has  taken  action,  or 
has  refused  to  take  action,  under  s.  435 
or  436,  or  437  or  438,  the  object  of  the  sub- 
section being  the  avoidance  of  a  conflict  be- 
tween the  orders  of  the  District  Magistrate  and 
the  Sessions  Judge  ;  and  the  words  '  further 
application  '  in  s.  435  (4)  mean  any  other 
application  in  respect  of  the  order  in  question 
of  the  inferior  Criminal  Court.  CROWN  v. 
Waryam  AND  RALLA,  10  P.R.  1912,  Cr.  =  18 
Ind.  Cas.  886  =  14  Cr.  L.J.  134  =  117  F.L.R. 
1913. 

(3809)  —  Ss.  435  (4),  437.  528— Further 
enquiry — Dismissal,  order  of,  by  subordinate 
Magistrate — District  Magistrate,  finding  of,  on 
application  by  complainant — Sessions  Judge, 
order  by,  directing  further  enquiry  into  com- 
plaint, if  without  jurisdictio7i — Jurisdiction  of 
Sessions  Judge,  to  direct  further  enquiry  when 
District  Magistrate,  having  co  ordinate  jurisdic- 
tion, refused  to  direct  further  enquiry  — A  com- 
plaint of  an  oQance  under  s,  406,  Penal  Code, 
was  disposed  of  by  the  trying  Magistrate,  with 
the  order  ■'  Enter  mistake  of  law,  s.  406, 
Penal  Code."  The  complainant  thereupon  put 
in  another  complaint  before  the  District  Magis- 
trate, who  sent  it  to  the  trying  Magistrate  for 
judicial  enquiry  and  report,  and  after  consider- 
ing his  report,  he  directed  that  the  case  should 
be  entered  as  false  and  as  the  outcome  of  a  civil 
dispute.  The  complainant  then  moved  the 
Sessions  Judge,  who  ordered  a  further  enquiry 
under  s.  437.  Crim.  Pro.  Code  :  Held,  that  the 
order  of  the  trying  Magistrate  was  an  order  of 
dismissal  of  the  complaint.  (6  C.W.N.  638,  8 
C.W.N,  456,  B.)  The  District  Magistrate, 
when  he  proceeded  to  revise  that  order  and  to 
have  a  further  enquiry  made,  must  have  acted 
under  s.  435,  Crim.  Pro.  Code,  as  the  case 
having  been  disposed  of  by  a  competent  author- 
ity, it  could  not  have  been  withdrawn  by  the 
District  Magistrate  to  his  own  file  under  s.  528 
of  the  Code,  nor  could  he  have  directed  a  further 
enquiry  under  any  other  provisions  of  the  Code. 
Eeld  further,  that,  having  regard  to  the  pro- 
visions of  s.  435,  sub-s.  (4)  of  the  Code,  the 
Sessions  Judge  should  not  have  directed  a 
further  enquiry  into  the  matter.  SHAIKH 
SiDHiK  V.  Shaikh  Chakari  Khansama,  17 
C.L.J.  608  =  17  C.W.N.  451  =  18  Ind.  Caa.  683  = 
14  Cr.L.J.  123. 

(3810)  —  Ss.  435,  107,  514  (  =  Cmw.  Pro 
Code,  ss.  294  and  502) — Forfeiture  of  security 
bond — Order  for  levying  the  penalty,  whether 
appealable,— Aa  order  levying  penalty  on 
forfeiture  of  a  bond  for  keeping  the  peace  is  not 
appealable,  inasmuch  as  the  person  held  liable 
to  the  penalty  is  not,  within  the  meaning 
of  the  Code  convicted  on  a  "trial."  Where  a 
Deputy  Magistrate,  deciding  that  a  bond  for 
keeping  the  peace  bad  been  forfeited,  levied  the 
penalty  under  s.  502,  and  the  Sessions  Judge 
on  appeal  reversed  the  order,  held,  that  the 
order  of  the  Magistrate  was  not  open  to  appeal. 
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Ananthachari  v.  Ananathachari,  2  M. 
169.  [R.,  5  P.R.  1910,  Cr.  =  169  P.L.R.  1910 
=  6P.W.R.  1910,  Cr.=5  Ind.  Cas.  827  =  11  Cr. 
L.J.  252.] 

(3811)— Ss.  435,  118— See  REVISION— Ques- 
tion OF  FACT,  9  Bom.  L.R.  1385  =  7  Cr.  L.J. 
24  =  3  M.L.T.  53. 

(3812)— Ss.  435,  121— Order  declaring  bond 
taken  under  ss.  20,  21 — Sind  Frontier  Regula- 
tion, forfeited — Revision — See  BOM.  REG.  Ill 
OF  1892,  ss.  20,  21,  23,  7  S.L.R.  194  =  15  Cr.L. 
J.  544  =  24  Ind.  Cas.  952. 

(3813)— Ss.  435  and  195— See  SANCTION  TO 

Prosecute— Authorities  competent  to 

GRANT  sanction,  ETC.,  2  Weir  160. 

(3814)— Ss.  435  and  436  {b)—See  DISTRICT 
Magistrate,  l.b.r.  1893—1900,  135. 

(3815)— Ss.  435.  436,  437  and  5B2— Discharge 
of  accused  charged  loith  an  offence  exclusively 
triable  by  Court  of  Session — Further  enquiry — 
Powers  of  District  Magistrate  and  Sessions 
Judge- — Under  s.  436,  the  Sessions  Judge  and 
the  District  Magistrate  have  co-ordinate  powers, 
in  a  case  exclusively  triable  by  a  Court  of 
Session,  either  to  order  commitment  upon  the 
evidence  already  taken  or  to  direct  a  fresh 
enquiry,  if  the  Magistrate  has  improperly  dis- 
charged the  accused  person.  QUEEN-EmpRESS 
V.  SURENDRA  Nath'SARKAR,  28  C.  397  =  5  C. 
W.N  574.  (10  B.  319,  R.)  [F.,  31  M.  40  = 
7  Cr.L.J.  29  =  3M.L.T.  25;  R.,  107  P.L.R.  1911 
=  11  P.W.R.  1910,  Cr.  =  5  Ind.  Cas.  991  =  11  Cr. 
L.J.  347.] 

(3816)— S.S.  435,  437  (  =  Cnm.  Pro.  Code, 
1882,  ss.  435  to  437) — Distinction  between  in- 
ferior and  subordinate  Magistrates — Powers  of 
District  Magistrates  tinder  s.  435. — The  term 
"  subordinate"  in  s,  437  is  comprised  in  the  term 
"inferior"  in  s.  435.  The  reason  for  the  employ- 
ment of  the  latter  term  in  ss.  435  and  436,  was 
that  in  both  those  sections,  the  Court  of  Sessions 
and  the  District  Magistrate  are  combined,  and 
the  Magistrates  other  than  the  District  Magis- 
trate, though  subordinate  to  him  are  not 
generally  so  to  the  Court  of  Sessions.  It  was 
necessary,  therefore,  in  ss.  435  and  436,  to 
employ  a  term  applicable  to  the  relation  of  the 
Magistracy  both  to  the  supervising  authority  and 
the  appellate  tribunal.  In  s.  437,  in  which  the 
District  Magistrate  is  dealt  with  separately  from 
the  Court  of  Session,  the  use  of  the  term 
"  inferior  "  is  no  longer  necessary  and  therefore 
the  term  "  subordinate  "  is  used.  [R.,  12  C. 
473.]  Reading  ss.  435  and  437  with  s.  17,  a 
District  Magistrate  has  jurisdiction  to  entertain 
an  application  to  call  for  and  examine  the  record 
of  a  case  in  which  a  complaint  was  dismissed 
by  a  First  Class  Magistrate  under  s.  203,  Crim. 
Pro.  Code.  In  the  matter  of  the  petition  of 
Padmanabha,  8  M.  18  =  2  Weir  540  =  9  Ind. 
Jur.  73.  (IOC.  268,  Diss)  [R„  9  Cr.L.J.  104 
=  25  P.R.  1908,  Cr.] 

(3817) — Ss.  435,  437— JRei;ision  application 
dismissed  by  Sessions  Judge  for  want  of  prose- 
cution— District  Magistrate's    power    to   order 
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further  er\quiry  into  case.— Where,  at  the  time 
when  a  District  Magistrate  exercised  his  power 
of  revision,  there  was  no  applioation  before  the 
Sessions  Judge,  nor  had  the  latter  exercised  his 
power  of  revision,  having  merely  rejected  one 
before  him  for  want  of  prosecution,  held,  that 
the  District  Magistrate  had  power  to  entertain 
the  subsequent  application  and  to  order  further 
enquiry  into  the  case.  The  intention  of  the 
Legislature  in  enacting  the  last  clause  of  s.  435, 
Grim.  Pro.  Code,  is  to  prevent  the  Sessions 
Judge  and  the  District  Magistrate  from  simul- 
taneously exercising  their  powers  of  revision  in 
such  a  way  as  would  amount  to  one  of  them,  as 
it  were,  hearing  an  appeal  from,  or  reviewing 
an  order  passed  by  the  other  of  them.  Debi 
Din  v.  King-Emperor,  i  O.G.  119. 

(3818)— Ss.  435  and  4^31— Charter  Act,  s.  15 

—  Criminal  proceedings,  pending  in  subordinate 
Court— Interference  of  High  Court,  if  legal—   ' 
Civ.  Pro.  Code  (1908),  O.V,  r.  10.  and  O-XVI.   j 
r.   8 — Service  of  surnmons  on  witnesses,  when  ! 
complete — Process-server,  if  entitled  to  a  general 
right  of  entry — Summons  directed  to  one  address 

—  Process   server  entering  without  permission 
another  house  at  a  different  address,  if  legal- 
Owner  of  house  asking  the  peon  to  get  out,  if 
amounts  to  an  offence— '  Badava,  Rascal,'  use 
of,  whether  evidence  an  intention  to  provoke   a 
breach  of  the  peace— Penal  Code,  ss.  189  and 
504,  ingredients  necessary  to  constitute  offences 
Mnder.— The   High   Court   has   jurisdiction    to 
interfere  at  any  stage  of  criminal  proceedings 
pending  before  a  subordinate    Court  if  it  con- 
siders that  such  interference  is  required  in  the 
interests  of  justice.     But  this  power  ought  to  be 
exercised  with  great  care  and  only  in  rare  and 
exceptional  cases.     No  hard  and  fast  rule  can 
be  laid   down  as   regards  the  class  of   cases   in 
which  the  High  Court  will  interfere.  (22  C.  131, 
25  C.    283,    26    C,    786,  20    B.    543,    F.)     The 
probability    of   the    accused    being    eventually 
acquitted  after  a  protracted  trial  is  no   ground 
for  the  non-interference  of  the   High  Court    at 
an  earlier  stage  to  save  a  man  from  a  groundless 
and  vexatious   prosecution.     Under  O-  V,  r.  10 
and   O.  XVI,    r.  8,  Civ.  Pro.  Code,    service   of 
summons   is   complete  when  it  is   tendered   to 
the  witness,  and  his  refusal  to  sign  the  original 
is  immaterial.     The  mere   entrusting  of  a   sub- 
poena to  a  process-server  does  not  give   him   a 
general  right  of  entry  into   any  house   without 
the  permission  of  its  owner  or  of  the  person    in 
charge    of    it      In    the    absence   of   anything 
else  to    show    that    the    accused   intended   to 
obstruct  or   did  as  a  matter   of  fact   obstruct 
the  service   of   a   summons,    merely   asking   a 
process-server  to  go  out  of  a  house,  accompanied 
by  abuse,  without  any  threat  of  violence,    does 
not  amount  to  an   ofience  under  s.    189.  I.P.C 
To  constitute   an  oSence   under  s.  189,   I.P.C. 
there  must  be  a   threat   of   injury  to   a   public 
servant  for   the  purpose  of  inducing  him  to   do 
any  act,  or  forbear  or  delay  to  do  any  act,  con- 
nected with  the  exercise  of  his  public  function. 
Mere   abuse,    without  an   intention  to  cause   a 
breach  of  the  peace  or  knowledge  that  a  breach 
of  the   peace  is   likely,  does  not  amount  to   an 
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ofience  under  s.  504,  I.P.C.  An  intention  to 
provoke  a  breach  of  the  peace  cannot  be  inferred 
from  the  mere  use  of  the  expression  'Badava 
Rascal,'  however  improper  the  language  may 
be.  In  re  S.  Kuppuswami  Aiyar,  28  M.L.J. 
505  =  2  L.  W.  463  =  17  M.  L.  T.  398  =  1915 
M.W.N.  365  =  29  Ind.Cas  109. 

(3819)— Ss.  435  and  437— See  FURTHER 
ENQUIRY.  5  M.L.T.  356  =  32  M.  214  =  3  Ind. 
Cas.  488,  7  A.  134,  6  M.L.T.  157. 

(3820)— Ss.  435  and  437— See  SESSIONS 
Judge,  JURISDICTION  of,  17  M.L.J.  153  =  2 
M.L.T.  24  =  5  Cr.  L.J.  132. 

(3821)— Ss.  435,  437,  165  a7id  9i— District 
Magistrate,  power  of,  to  order  further  enquiry 
after  discharge — Eouse-search  by  Police  officer 
— General  search — Search  for  specific  article — 
Criminal  trespass  — Right  of  private  defence  — 
Penal  Code,  ss.  97.  99.— Every  person  has  a 
right,  subject  to  the  restriction  contained  in 
s.  99,  Penal  Code,  to  defend  property,  whether 
moveable  or  immoveable,  of  himself  or  of  any 
other  person,  against  any  act  which  is  an  oSence 
falling  within  the  definition  of  criminal  trespass. 
The  law  does  not  empower  a  police  officer  to 
search  an  accused  person's  house  for  anything 
but  the  specific  articles  which  have  been  or  can 
be  made  the  subject  of  summons  or  warrant  to 
produce.  A  general  search  for  stolen  property 
is  not  authorised,  and  the  law  cannot  be  got 
over  by  using  such  an  expression  as  "  stolen 
property  relevant  to  the  case,"  as  the  law 
requires  the  mention  of  specific  things.  Where 
one  of  the  accused  in  resisting  such  a  search 
pushed  the  Sub-Inspector  and  the  latter  ordered 
two  constables  to  climb  on  his  roof  and  break 
into  the  house,  whereupon  the  villagers  assum- 
ed a  threatening  attitude  and  threatened  to  cut 
them  to  pieces  if  they  entered  the  house,  and 
this  empty  threat  was  sufficient  to  prevent  the 
Police  from  committing  the  trespass  :  Held — 
That  the  accused  had  not  exceeded  the  right  of 
private  defence  and  were  rightly  discharged 
and  there  was  no  ground  for  further  enquiry, 
PRANKHANG  V.  KING-E.MPEROR,  16  C.W.N. 
1078=17  Ind. Cas.  76  =  13  Cr. L.J  764.  [ExpL, 
41  C.  261  =  17  C.W.N.  1209  =  14  Cr.  L.J.  405  = 
20  Ind.  Cas.  229.] 

(3822)— Ss.  435,  439  (  =  Crim.  Pro.  Code, 
1882,  ss.  435,  438)— Sessions  Judge— Enhance- 
ment of  sentence— Procedure  ot  District  Magis- 
trate.— A  District  Magistrate  who  considers  the 
sentenoe  passed  by  a  Sessions  Judge  inadequate 
should,  instead  of  referring  the  case  to  the 
High  Court  under  s.  438  of  the  Grim.  Pro. 
Code,  communicate  with  the  Local  Govern- 
ment or  with  the  Public  Prosecutor.  QUEEN- 
;  EMPRESS  v.  Karsan,  Rat.  Un.  Cr.  C,  601  = 
I   Cr.  Rg.  20  of  1892.     (9  A.  362.  10  A.  146,  R.) 

(3823)  — Ss.  435,  438  {  =  Crim.  Pro.  Code, 
1872,  ss.  295  and  296)  — Powers  of  Sessions 
Judge  to  call  for  records.— The  powers  of  a 
Sessions  Judge  to  call  for  records  under  s.  295 
are  powers  which  are  at  all  times  to  be  exercis- 
ed ;  and  such  powers  may  be  put  in  force,  not 
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merely  oa  matters  ooming  before  the  Judge, 
but  also  on  matters  coming  to  his  knowledge 
on  reliable  information.  HIGH  COURT  PRO- 
CEEDINGS, 21ST  NOV.  1878,  No.  1966,  2  Weir 
S38.      [R.,  2  M,  38  =  2  Weir  566.] 

(3824)~Ss.  435.  439— power  of  District  Magis- 
trate to  report  to  High  Court  under,  about  an 
improper  decision  of  a  Sessions  Judge. — By  the 
words  '  or  otherwise'  in  s-  438  of  the  Code,  the 
Legislature  never  intended  to  give  to  a  Magis- 
trate the  power  to  question  the  propriety  of 
a  judgment  or  sentence  passed  by  a  superior 
criminal  authority.  The  High  Court  will, 
therefore,  not  interfere  in  revision  with  orders 
passed  by  a  Sessions  Judge  upon  a  report  sub- 
mitted by  a  District  Magistrate  under  the 
section.  Nor  is  it  desirable  that  a  District  Magis- 
trate, who  is  for  certain  purposes  subordinate 
to  the  Sessions  Judge,  should  make  a  report  of 
oases  in  which  he  may  be  dissatisfied  with  that 
Judge's  decision.  EMPEROR  v.  MAHABIR- 
PURI,  2  N.L  R.  149  =  4  Cr.  L.J.  422. 

(3825)— Ss.  435,  438  —  Revision  —  Further 
evidence  not  to  be  taken  under  s.  438. — A  Dis- 
trict Magistrate,  while  exercising  his  revisional 
powers,  has  no  power  to  take  evidence  under 
s.  438  of  the  Code.  MAHAGINIA  v.  RAM 
Oharan,  12  A.L.J.  461  =  15  CrLJ.  575  =  25 
Ind.  Cas.  327. 

(3826)— S3.  435,  438— See  APPEAL— GENE- 
RAL, 5  M  H.C.  App.  10. 

(3827)  — Ss.  435,  438— See  APPEAL— Cases 
WHERE  APPEAL  DOES  NOT  LIE,  W.R.  18^4 
Cr.  23. 

(3828)— Ss.  435,  438— See  DISTRICT  MAGIS- 
TRATE,  7  W.R.  Cr.  Cir.  1. 

(3829)— Ss.  435.  438  (I)— Power  of  additional 
Sessions  Judge  to  revise  or  to  refer  to  the  High 
Court. — An  Additional  Sessions  Judge  as  such 
has  not  the  powers  of  a  Sessions  Judge  to  call 
for  the  proceedings  of  Magistrates  under  s.  435 
or  to  refer  proceedings  to  the  High  Court  under 
s.  438  (if,  Crim.  Pro.  Code.  CROWN  v. 
ABDUL  GUPFUR,  1  L.B.R.  119.  (5  C.W.N. 
71,  9  B.  164.  R.). 

(3830)— Ss.  435,  438,  436— See  SESSIONS 
JUDGE,  JURISDICTION  OF,  A.W.N.    1881,  76. 

(3831)-Ss.  435,  438. 4.39— Appeal  not  prefer- 
red by  Government  from  acquittal — Revision. — 
Where  the  Local  Government  has  not  appealed 
from  an  acquittal,  or  where  the  District  Magis- 
trate does  not  move  the  Local  Government  to 
appeal,  it  is  not  proper  and  expedient  for  the 
High  Court,  as  a  general  rule,  to  exercise  the 
powers  of  revision,  on  a  reference  direct  from  the 
District  Magistrate.  In  the  matter  of  SHEIKH 
Aminuddin,  24  A.  346  =  A.W.N.  1902,  89. 
IF.,  4  Cr.  L.J.  37  =  88  P.L.R.  1906  ;  R.,  9  Cr. 
L.J.  211  =  5  N.L.R.  4,  15  Cr.  L.J.  304  =  12 
A.L.J.  255  =  23  Ind.  Cas.  512,  1  Ind.  Cas.  238, 
2  8.L.R.  25,  Cr.  =  10  Cr.  L.J.  237.] 

(3832)— Ss.  435,  438  and  488  [3)— Imprison- 
ment on  non-payment  of  maintenance  to  wife, 
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order  of — Reference  by  Sessions  Judge  to  High 
Court  on  point  of  law. — Held,  that  an  order  for 
commitment  lo  prison  for  default  in  payment 
of  a  wife's  maintenance-allowance  cantiot  be 
made  without  proof  that  non-payment  was  due 
to  the  willul  neglect  of  the  person  ordered  to 
pay.  Held,  further,  that  the  Sessions  Judge 
could  properly  report  a  case  to  the  Judicial  Com- 
missioner's Court,  if  he  was  satisfied  that  the 
Magistrate's  order  was  illegal,  or  if  he  was 
doubtful  as  to  its  illegality,  but  not  if  he  was 
satisfied  that  it  was  legal.  In  s.  438,  the 
words  "  the  result  of  such  examination  "  mean 
that  the  Sessions  Judge  cr  District  Magistrate 
is  to  report  the  incorrectness,  illegality  or  im- 
propriety, if  in  his  opinion  such  exists,  of  the 
finding,  sentence  or  order  recorded  or  passed  by 
the  inferior  Court,  or  the  irregularity,  if  in  his 
opinion  such  exists,  of  the  proceedings  of  suoh 
Court,  and  not  that  he  is  to  refer  abstract 
points  of  law  to  the  High  Court.  CHOUBI  v. 
PUTAI,  5  O.C.  316.  (9  A.  240.  22  C  291,  25 
C.  291.  20  M.  3,  R.) 

(3833)— Ss.  435,  439  (  =  Crim.  Pro.  Code, 
1861,  s.  405) — "  Sentence  or  order,"  scope  of 
the  expression. — The  words  "  sentence  or  order" 
in  s.  405  are  wide  enough  to  include  an  order 
of  discharge.  HIGH  COURT  PROCEEDINGS, 
26TH  AUGUST,  1869,  4  M.H  C.  App.  70. 

(3834)— Ss.  435,  439 -Pothers  of  High  Court 
— Revision — Per  Birdwood,  J.— Under  ss.  435, 
439,  Crim.  Pro.  Code,  the  High  Court  can, 
in  the  exercise  of  its  revisional  jurisdiction, 
examine  the  records  of  oases  for  the  purpose 
of  satisfying  itself  as  to  the  correctness  or 
propriety,  as  well  as  the  legality  of  any 
finding,  sentence  or  order  ;  and  where  there 
are  exceptional  circumstances  for  its  inter- 
ference, it  will,  in  the  interest  of  justice, 
exercise  the  powers  of  a  Court  of  appeal  ia 
dealing  with  them.  Per  Jardvne,  J. — The 
jurisdiction  of  the  High  Court  to  revise  find- 
ings of  facts  exists  as  regards  findings  of 
Courts  of  appeal,  as  well  as  original  Courts,  as 
may  also  be  inferred  from  the  words  of  s.  430. 
The  law  does  not  impose  any  limit  to  this 
jurisdiction,  except  the  discretion  of  the 
Judges  who  have  regulated  the  discretion  by 
rules  which  in  practice  limit  its  use.  As  a 
rule,  while  allowing  a  suitor  to  come  to  the 
revisional  jurisdiction  of  the  High  Court,  the 
High  Court  will  not  interfere  (a)  where,  as  a 
rule,  the  Legislature  intended  the  original  or 
appellate  decisions  on  the  facts  to  be  final, 
(6)  where  the  relief  sought  might  be  got  from 
a  Court  of  concurrent  revisional  jurisdiction 
below,  and  (c)  where  the  lower  Court's  decision 
on  the  facts  is  not  shown  to  be  clearly  or 
manifestly  wrong.  QUEEN-Empress  v.  CHA- 
GAN  DAYARAM,  14  B,  331.  [F.,  34  B.  378  = 
12  Bom.  L.R.  21  =  5  Ind.  Cas.  612  =  11  Cr.  L. 
J.  180,  Rat.  Un.Cr.C,708,  Rat.  Un.  Cr.C.  826; 
R.y  16  B.  580  =  Rat,  Un.  Cr.  C,  577,  21  B.  567, 
28  B.  533  =  6  Bom.  L.R.  379,  22  C.  998,  Rat. 
Un.  Cr.  C.  837,  Rat.  Un.  Cr.  0.  903.] 

(3835)— Ss.  435,  439— Presidency  Magistrate 
—Discharge,  order  of— Interference  in  revision. 
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— The  High  Court  bas  power  under  s.  439  of 
the  Code  to  order  a  further  inquiry  in  a  case, 
in  which  a  Presidency  Magistrate  has  discharged 
an  acousfid  person.  MALIK  ProTaB  SINGH  v. 
KHAN  MAHOMED.  13  C.W.N  1221  =  3  Ind. 
Cas.  861  =  10  Cr.L.J.  385.  (15  C  608,  27  B. 
84,  7  C.W  N.  521,  B  ;  6  C.LJ  705,  33  G. 
1282,  3  C.W.N.  601  =  27  C  126,  Diss  ;  5  C.W. 
N.  457  =  28  0.  5,  F.). 

(3836)— Ss.  435,  AS9  — Conviction  for  two 
offences — Conviction  for  one  offence  set  aside 
without  reduction  of  the  sentence — Effect. — 
Held  that,  where  the  accused  has  been  convict- 
ed for  two  oSences,  and  on  appeal  the  convic- 
tion for  one  is  set  aside,  there  must  be  a  reduc- 
tion of  the  sentence,  except  where  the  Magis- 
trate did  not  mean  to  pass  any  sentence  for 
the  oflenoe,  the  conviction  for  which  has  been 
set  aside.  In  re  MARI,  7  M.L.T.  81  =  11  Cr.L. 
J.  243  =  5  Ind.  Cas.  754. 

(3B37)  — Ss.  435,  ^2,2  ~ Appeal— Disposal  by 
appellate  Magistrate  on  prosecution  evidence 
only— 'Legality.— Whete  an  appellate  Magis- 
trate dealt  with  the  prosecution  evidence  only. 
and  did  not  even  allude  to  the  evidence  of  the 
defence  or  the  nature  of  the  defence,  held,  that 
the  Magistrate  did  not  give  ihe  evidence  the 
consideration  which  he  was  bound  to  give  it, 
and  that  his  order  ought  to  be  set  a.-ide.  If 
the  appellate  Magistrate  gives  a  judgment. 
which  makes  it  appear  probable  that  he  has 
not  fully  heard  and  considered  the  appeal,  his 
disposal  of  the  appeal  ought  not  to  be  allowed 
to  stand.  In  re  SEPERUMAL  UDAYAN,  7  M. 
L.T.  182  =  5  Ind.  Cas.  928=11  Cr  L.J.  331. 

(3838)  — Ss.  435,  iB9— Administrative  circular 
of  a  District  Magistrate — Prohibiting  uncertifi- 
cated pleaders  from  practising  in  the  criminal 
Courts  of  the  District — Procedure  for  aggrieved 
party. — A  circular  by  a  District  Magistrate, 
prohibiting  uncertificated  pleaders  from  prac- 
tising in  the  Criminal  Courts  in  his  District, 
is  not  open  to  revision  by  the  High  Court.  The 
proper  course  for  the  pleader,  who  has  been 
refused  appearance  in  a  particular  case  by  a 
Magistrate  iu  pursuance  of  such  circular,  is  to 
apply  for  the  revision  of  the  illegal  or  improper 
order  of  the  Magistrate  refusing  to  allow  him 
to  appear.  CHINNAS^MI  IYER  v.  EMPEROR, 
4  Ind.  Cas   876  =  19  ML  J.  566=  11  Cr.L.J  69. 

(3839)  — Ss.  435,  H^—Revisional  powers  of 
High  Court  —  Practice  and  Procedure.  — 
Although  s.  439  gives  the  High  Court  power  to 
call  for  cases,  not  only  on  judicial  information, 
but  also  "  which  otherwise  come  to  its  know- 
ledge," yet,  in  most  cases,  it  is  the  right  practice 
that  Judges  should  be  moved  in  open  Court ; 
publicity  is  thus  secured  and  a  fuller  hearing  of 
the  reasons  which  move  the  Goveroment  in  the 
interests  of  public  order,  or  a  private  indiviHual 
in  his  own.  It  is,  therefore,  desirable  that 
such  motions  should  be  made  in  the  Ufuil 
manner,  however  wide  the  powers  of  the  Judges 
may  be  to  in'e'fere  on  knowledge  chrrwise 
acquired.  QUEEN  EMf>RES8  v.  ABDUL  RAHI- 
MAM,  16  B.  S80  =  Rat.  Un.  Cr.  C.  577. 
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(3840)--Ss.  435,  439— See  BEN.  ACT  II  OF 
1907,  ss.  2.  3,  6,  14  C.W-N.  404  =  37  C.  287. 

(3841)— Ss.  435,  439— See  MAD.  ACT  II  OF 
1907,  s.  23  (3),  7  M.L.T.  183. 

(3842)— Ss.  435,  439— See  GAMING,  7  M.L. 
T.  189  =  5  Ind.  Cas.  934  =  11  Cr.  L.J.  334. 

(3843)—  Ss.  435,  439  —  Defamation  — 
Further  enquiry  when  to  be  ordered — See 
PENAL  Code.  ss.  95,  500,  1911,  2  M.W.N.  8  = 
10  M.L.T.  96  =  12  Cr.  LJ.  497  =  12  Ind.  Cas. 
217. 

(3844)— Ss.  435,  439 -See  PENAL  CODE, 
s.  411,  4  P.W.R.  1907,  Cr. 

(3845)— Ss.  435,  439,  250— See  COMPENSA- 
TION, Cr.  Eg.  6  of  1890. 

(3846)— Ss.  435,  439,  430 -See  SENTENCE- 
POWERS  OF  APPELLATE  COURT— MITIGA- 
TION, 4  M.H.C.  App.   36. 

(3847)— Ss.  435,  439  and  478  (  =  Crim.  Pro. 
Code,  1882,  ss.  435.  439,  AIQ)— District  Munsiff 
acting  under  s.  478 — Power  of  Sessions  Judge. 
— Though  certain  magisterial  powers  have  been 
given  to  a  District  Munsiff  under  s.  478,  Crim. 
Pro.  Code,  for  the  purpose  of  investigating  cases 
of  contempt  of  Court,  be  still  remains,  while 
exercising  those  powers,  a  Civil  Court  and  is 
not  an  inferior  Criminal  Court  within  the 
meaning  of  s.  435.  He  is  not,  therefore, 
amenable  to  the  jurisdiction  of  the  Sessions 
Judge.  The  Sessions  Judge,  therefore,  has  no 
jurisdiction  to  revise  his  proceedings.  RAMA- 
CH.^NDRA  RAJU  V.  SUBRAMANIA  PiLLAI, 
5  M.L.J.  226. 

(3848)— Ss.  435,  i76— Revision  of  order  passed 
by  Civil  Court  under  s.  643,  Crim. Pro.  Code. — 
In  a  civil  case,  the  Court,  after  delivering  judg- 
ment, recorded  an  order  which  was  stated  to 
have  been  passed  under  s.  643,  Crim.  Pro.  Code, 
l8S2j  .Reading  "  the  case  with  the  document 
to  the  District  Magistrate  for  enquiry.  Ss,  193, 
199  and  471.  I.P.C.,  relate  to  the  ofience  com- 
mitted." There  was  nothing  to  show  that  any 
enquiry  was  made  by  the  Subordinate  Judge, 
who  recorded  the  order  to  satisfy  himself  that 
there  were  suflScient  grounds  for  sending  the 
case  under  s.  643,  Crim.  Pro.  Code,  to  the 
Magistrate  for  investigation.  Held,  that, 
although  the  application  was  headed  as  one 
under  s.  435,  Crim.  Pro.  Code,  it  might  be 
regarded  as  one  made  under  s.  622,  Crim.  Pro. 
Code,  that,  as  the  order  said  to  have  been  passed 
under  s-  643,  Crim.  Pro.  Code,  did  not  contain 
any  of  the  reasons  which  led  the  inferior  Court 
to  consider  that  there  were  sufficient  grounds 
for  sending  the  charge  to  the  Magistrate  for 
investigation,  it  was  illegal,  and  that,  if  the 
order  was  to  be  treated  as  one  passed  under 
s  476,  Crim.  Pro.  Code,  it  was  equilly  opt^n  to 
the  objection  that  there  was  no  prelimit/ary 
enquiry  by  tho  Court.  RAM  ADHIM  v  DURGA, 
40.C.  96.  [R.,  150r.  L.J.  217  =  17  0.0.  25  = 
22  Ind.  Cas.  1001.] 
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(3849)— Ss.  435  and  ^76— Calling  for  records 
under  s.  435,  lohelher  a  "juiicial  proceeding  " 
—Action  under  s.  476,  tuhen  could  be  taken. — 
Where  a  District  Magistrate  calls  up  the  record 
under  s.  435,  Grim.  Pro.  Code,  his  proceed- 
ing  is  not  a  judicial  proceeding  within  the 
meaning  of  s  476.  To  adopt  the  procedure 
under  s.  476,  immediate  action  is  contemplated, 
and  to  take  such  procedure  after  the  lapse  of 
several  months  is  illegal.  In,  the  matter  of 
SUBBARAYA  Vathyar,  15  ML  J.  489  =  3  Cp. 
L.J.  Jl8  =  2  Weir  601.  [Z^.,  31  M.  140  =  17  M. 
L.J.  581  =  3  M.L.T.  79  =  7  Cr.  L.J.  54.] 

(3850)— Ss.  435,  ^IQ— Income- Tax  Act  (II  of 
1896),  s.  '6&— Collector  deciding  objections  to 
assessment  of  income  tax  as  Revenue  Court — 
Prosfcution  ordered  for  false  statement  in 
declaration.-S.  435,  Grim.  Pro.  Gode,  applies 
to  prooeedings  before  inferior  Criminal  Courts, 
and  an  order  of  a  Collector  under  s.  36  of  the 
Income-Tax  Act,  arising  out  of  a  proceeding 
pending  before  another  officer,  does  not  fall 
within  the  purview  of  that  section.  (3  Ind.  Gas. 
886  =  10  Cr.  L  J.  395  =  3  S.L.R.  66,  F.)  A 
Collector  deciding  an  objection  to  the  assess- 
ment of  income-tax  may  possibly  be  regarded 
as  a  Pvcvenue  Court.  PANDIT  GanGA  SAHAI 
V.  EMPEROR,  15  Cr.  L.J,  2  =22  lad,  Caa.  146. 
(44  PR.  1900,  Cr.  =  187  P.L.R.  1905  =  3  Cr. 
L  J.  128,  B.)  . 

(3851)— Ss.  435,  517  (  =  Crim.  Pro.  Code, 
1882,  ss.  435  and  517) — "Any  proceeding," 
scope  of  the  expression. — The  words  "  any  pro- 
ceeding "  in  s.  435  are  wide  enough  to  em- 
power the  High  Court  to  revise  an  order  mide 
by  Magistrates  under  s.  517.  Iti  re  GANGAMMA, 
2  Weir  538  =  2  Weir  669. 

S.  436  (  =  1882,  8.  436  ;  1872,  s.  296,  paras 

2  and  3,  1861,  s.  4J5). 

See  Commitment  to  Sessions  Court. 
See  High  Court,  Jurisdiction  of. 
See  HIGH  Court,  Superintendence  and 
Powers  of. 

See  Reference  to  high  Court. 
See  Review. 
See  Revision. 

(3852  &  3853)— S.  436— Disc/iargre  by  Magis- 
trate— Committal  ordered  by  Sessions  Judge — 
Revision. — S.  436  of  the  Code  of  Criminal  Pro- 
cedure gives  the  fullest  discretion  to  a  District 
Magistrate  or  a  Sessions  Judge  to  order  a  commit- 
ment where  he  considers  an  accused  person  has 
been  improperly  discharged.  Per  Aikmati,  J. — 
A  Magir.trate  holding  aja  enquiry  under  chapter 
XVIII  of  the  Code  of  Criminal  Procedure,  into 
cases  triable  by  the  Court  of  Sessions  or  by  the 
High  Court,  is  empowered  not  only  to  consider 
whether  the  evidence  for  the  prosecution,  if  true, 
furnishes  sutSaient  grounds  for  committing  the 

.accused  for  trial,  but  he  can  go  further  and 
weigh  that  evidence,  i.e.,  consider  whether  it  is 
true.  This  power,  however,  should  ba  sparingly 
used.     Per  Knox,  J.— The   Magistrate   holdmg 

.the  enquiry  has  no  power  to  declare  an  accused 
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either  guilty  or  innocent  of  the  offence  with 
which  he  ia  charged.  He  is  not  a  Magistrate 
holding  a  trial,  and  cannot  write  a  judgment. 
Fattu  V.  Pattu,  26  A.  561  =  A.W.N.  1904, 
123  =  1  A  L.J  292  =  1  Cr.  L.J.  510.  (A.W.N. 
1904,  5,  Disc.  ;  A.W.N.  1899,  135.  R.)  [F..  11 
Cr.L.J.  18  =  4  Ind.  Gas.  612  =  155  P  L.R.  1909  = 
10  P.R.  1909,  Cr.  =  32  P.W  R.  1909,  Cr  ; 
R.,  12  A.L.J.  150  =  14  Cr.  L.J.  491  =  20  Ind. 
Cas.  747.] 

(3854)— S.  i3Q— Discharge— Commitment  by 
District  Magistrate — Case  not  "triable  exclusively 
by  the  Court  of  Session" —Jurisdiction. — Held, 
that  a  case  does  not  come  wichin  the  purview 
of  s,  436  of  the  Code  of  Criminal  Procedure 
merely  because  in  the  opinion  of  the  District 
Magistrate  the  offence  alleged  to  have  been 
committed  could  not  be  adequately  punished  by 
a  Magistrate,  EMPEROR  v.  Debi  PRASAD 
A.W  N.  1908.  189=*8  Cr,  L.J.  47. 

(3855)— S.  436— Z)'s:7iargfe  of  accused  person — 
Fresh  evidence— Order  for  commiltxl,  validity 
of- — Where,  after  the  order  of  discharge  of  an 
acoused  person,  fresh  evidence  comes  to  light, 
the  District  Magistrate  should  not  direct  a 
Subordinate  Magistrate  to  commit  the  accused, 
for  it  will  amount  to  committal  for  trial  on  the 
evidence  of  witnesses  whom  the  accused  has 
not  had  an  opportunity  of  cross-examining. 
The  proper  course  for  the  District  Magistrate  is 
to  direct  a  fresh  inquiry.  In  re  LiNGAPPA 
Naikbr,  2  Weir  550. 

(3856)— S.  436  (  =  Crim.  Pro.  Code,  Act  X  of 
1882,  s.  436) — Absence  of  notice  to  show  cause. — 
It  is  an  essential  condition  precedent  to  a  valid 
order  under  s.  436  of  the  Crim.  Pro.  Code,  that 
the  accused  should  have  an  opportunity  of 
showing  cause  against  bis  commitment.  ASIP 
KHAN  V.  PaTHU,  A.W.N.  1888,  236. 

(3857) — S.  436 — Discretion  —  Commitment — 
Power  of  High  Court  to  interfere.— The  discre- 
tion given  to  a  Sessions  Judge  by  s.  436  is  very 
wide  and  when  he,  in  the  exercise  of  that 
discretion,  commits  the  accused  to  Sessions,  the 
High  Court  should  be  slow  to  interfere.  Mangat 
Rai  v.  Emperor,  13  A  L  J.  ili  =  i6  Cr.  L.J. 
139  =  27  Ind.  Cas.  203.  (26  A.  564,  R.) 

(3853) — S.  436 — Potver  to  order  commitment — 
District  Magistrate — Offences  under  ss.  408  and 
^n-A,  I.P.C.—K  Magistrate  of  the  First  Class 
in  an  inquiry  into  offences  of  crimmal  breach 
of  trust  and  falsification  of  accounts  punishable 
under  ss.  403  and  477-A,  Penal  Code,  declined 
to  commit  the  accused  to  the  Court  of  Session 
and  discharged  him.  The  District  Magistrate, 
acting  in  revision,  reversed  the  order  of  discharge 
and  committed  the  accused  to  the  Court  of 
Session  on  charges  under  ss.  40S  and  477-A, 
Penal  Code.  The  acoused  applied  to  the  High 
Court  contending  that  the  order  of  committal 
was  bad,  as  the  case  against  him  was  primarily 
under  s.  403  which  was  not  triable  exclusively 
by  a  Court  of  Session  :  Held,  (1)  that  the 
District  Magistrate  had  the  jurisdiction  to  make 
the  order  he  did  under  s.  436  of  the  Crim.  Pro. 
Gode,  because  the  falsification  of  accounts  was 
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not  only  a  substantial  part  of  the  afEair,  but 
was  so  substantial  and  so  necessary  that  the 
misappropriation  oould  not  have  been  effected 
in  the  way  it  was  done  without  the  falsification. 
(2)  That  it  was  competent  to  the  District 
Magistrate  to  add  tr>  a  charEfe  under  s,  477-A 
the  charge  under  s.  408,  Penal  Code  EMPEROR 
V  Gendlal  Chimanbhai,  16  Bora.  L.R.  80  = 
2  Bora.  Cr.  Cas.  179  =  13  Cr.  L  J.  292  =  23  Ind. 
Gas.  500. 

(3859)— S.      436— See     SESSIONS     JUDGE, 

Jurisdiction  of,  23  M.  225  =  2  Weir  543. 

(3860)— S.  436— See  Nos.  137,  189,  411,  1364, 
1839,  2002,  2003.  2087,  2166,  2169,  2174,  2175, 
2176,  2208  to  2212,  2602.  2803,  3031,  3478, 
3492,  3513,  3808.  3814,  3915,  3830.  supra, 
and  Nos.  3971,  3972.  3973,  3974,  3975,  infra. 

(3861)  —  Ss.  436,  437— See  FURTHER 
ENQUIRY.  15  M.  39  =  2  W«ir  542  =  2  Weir  255. 

(3862)— Ss.  436,  437-Sfe  MAGISTRATE, 
JURISDICTION  OF  —  TRANSFER  OP  CASES, 
ETC..  18  C.  75. 

(3863)— Ss.  436,  437,  438  {  =  Crim.  Pro. 
Code,  1861,  s.  435)— 4c<  VIII  of  1869  — 
Reference  to  High  Court-—?).  435  of  the  Crim. 
Pro.  Code,  having  been  altered  by  Act  VIII  of 
1869,  it  is  unnecessary  to  refer  to  the  High 
Court  in  cases  where  failure  of  justice  has 
occurred  owing  to  the  case  not  having  been 
committed  to  the  Sessions  Court.  The  Sessions 
Court  has  power  to  direct  a  commitment.  REG. 
V.  Kala  bin  Hari  Gama,  ei  al,  7  B.H.C. 
Cr.  72. 

(3864)— Ss.  436,  437,  438  (  =  Crim.  Pro.  Code, 
1861,  s.  id5)— Conviction  by  Magistrate  in  case 
triable  by  him — Powers  of  Sessions  Judge  on 
appeal  to  direct  commitment. — Where  a  Magis- 
trate competent  to  try  a  case  under  s.  425, 1. P. C, 
tried  it  and  convicted  the  accused,  the  Sessions 
Judge,  on  the  hearing  of  an  appeal  by  the 
prisoner,  was  not  competent  to  direct  the 
Magistrate  to  commit  the  accused  to  the  Ses- 
sions on  the  same  charge,  on  the  ground  that 
the  case  was  so  grievous  that  it  should  not  have 
been  disposed  of  summarily.  QUEEN  v.  HlD- 
DUN  KHAN,  2  N.W.P.  285 

(3865)— Ss.  436,  437,  438— See  ACT  XVIII 
OF  1854.  3.  26,  6  M.H.C.  App.  41. 

(3866)-  Ss.  436,  437,  438— See  MAGISTRATE. 
JURISDICTION  OF— GENERAL  JURISDICTION, 
5  M.H.C.  Ap.  32. 

(3867)— 8s.  436,437,  438,  (1)— See  SESSIONS 
JUDGE,  JURISDICTION  OF,  3  N.W.P.  90  =  4 
N.W.P.  50. 

(3868)— Ss.  436,  438— Sessions  Case— Mean- 
ing of. — The  term,  '  Sessions  case,'  in  s.  296  of 
the  Crim.  Pro.  Code  of  1872,  meant  case  triable 
exclusively  by  the  Court  of  Session.  EMPRESS 
t.  HARY  bOYAIi  KARMOKAR,  i  0.  16. 
'  j^^B. — It  may  be  noted  that  the  term 
"Sessions  case"  has  now  been  omitted  and  the 
words  '  case'  triable  exclusively  by  the  Court  of 
Session'  substituted  therefor.  (Vide  a,  436  of 
Act  V  of  1898). 
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(3869)— Ss.  436,  438— S.  296— Sessions  case," 
meaning  of, — The  term  "'Sessions  case"  in  s.  296 
means  a  case  triable  by  the  Court  of  Sessions 
only,  EMPRESS  v.  TARACHAND  BAGDI,  7  C. 
L.R.  168.     (1  A.  413  F.B.,  21  W.R.  42,  F.) 

(3870)— Ss.  436,  438  (  =  Crim.  Pro.  Code,  1882, 
ss.  436  and  438) — Improper  discharge  of  accused 
person — Powers  of  District  Magistrate, — If,  in 
cases  not  falling  under  s.  436,  a  District 
Magistrate  sees  reason  to  think  that  a  Sub- 
ordinate Magistrate  has  improperly  discharged 
an  accused  person  by  reason  of  his  having 
misapprehended  the  law  or  committed  a  mate- 
rial error  in  procedure,  the  District  Magistrate 
should,  under  s.  438,  report  the  case  for  the 
opinion  and  orders  of  the  High  Court.  QUEEN- 
EMPRESS  V.  AMIR  KHAN,  8  M.  336  =  2  Weip 
557.  [R.,  1  L.B.R.  311,  4  L.BR.  233  =  7  Cr.  L. 
J.  493.] 

(3871)— Ss.  436,  438  (  =  Crim.  Pro.  Code, 
1872,  s.  296) — Reasons  for  submission  of  report 
under. — A  Sessions  Judge  submitting  a  report 
under  this  section  must  state  the  reasons  on 
which  his  opinion  leading  to  the  report  is 
founded.  POLICE  v.  GanESH  DAS,  Colm. 
Dig.  Cr.  70  of  1877. 

(3872) -Ss.  436,  438  (  =  Cnw.  Pro.  Code, 
1872,  s.  296) — Order  directing  commitment — 
Notice  to  parties.  — Before  a  Sessions  Court  can 
direct  the  committal  of  a  party  against  whom  a 
complaint  has  been  dismissed  by  the  Magis- 
trate, that  Court  is  bound  to  give  him  notice  of 
the  application  for  such  committal,  and  an  op- 
portunity of  showing  cause  why  the  committal 
should  not  be  made.  In  re  DWARKANATH 
Bhuttacharjbe,  1  C  L.R.  93.  (22  W.R.  67, 
24W.R.  70,  F.) 

(3873)— Ss.  436,  438  (='Crim.  Pro.  Code, 
1872,  s.  296) — Discharge  of  the  accused  without 
examiyiing  principal  witness. — Where  a  Deputy 
Magistrate  discharges  the  accused  without 
examining  the  principal  witnesses  in  the  case, 
his  order  is  bad  and  the  District  Magistrate  ia 
competent  to    revive  the    proceedings.    ISHEN 

Chunder  Kurmokar  v.  Hurry  Dyal  Kur- 
MOKAR,  3  C  L.R.  263.    (2  C.  405,  F.) 

(3874)  — Ss.  436,  438  (  =  Criw.  Pro.  Code, 
1872,  s.  296,  1861-1869,  s.  435)— PciiJer  of  a  Ses- 
sions Court  to  order  committal  of  accused  dis- 
charged by  a  Magistrate. — An  order  by  a  Judge 
under  s.  296  of  Act  X  of  1872,  directing  a 
Magistrate  to  commit  an  accused  person, 
discharged  at  a  preliminary  inquiry,  to  take  his 
trial  in  a  Court  of  Session,  must  specify  the 
particular  act  constituting  the  offence  charged. 
The  Judge  cannot  order  a  committal  for 
offences  with  which  the  accused  was  in  no  way 
charged  before  tbe  Magistrate.  QUEEN  V. 
TARUCK  NATH  MOOKERJEE,  10  B.L  R.  283  = 

19  W.  R.  Cr.  30, 

(3875)— Ss.  436,  438  {=Crim.  Pro.  Code, 
1861,  s.  435) — Jurisdiction  of  Magistrate — Com- 
mitment to  Sessions. — The  Sessions  Judge  haa 
no  power  to  commit  to  the  Sessions  a  case  in 
which  persons  were  oonvioted  by  the  Deputy 
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Magistrate  of  an  offence  under  s. 457  of  the  Penal 
Code:  such  a  case  being  one  triable  by  the  Deputy 
Magistrate,  ss.  427  and  435  of  the  Code  of  1861 
do  not  apply.  REFERENCE  BY  THE  OFFICI- 
ATING ADDITIONAL    SESSIONS    JUDGE  OF  24 

Pergunnas,  2  B  L. R.S.N.  2  =  10.W.R.  Cr.  35. 

(3876)— Ss.  436,  438  {  =  Crim.  Pro.  Code, 
1872,  s.  296) — Commitment  by  Sessions  Judge 
— O^ence  oj  cheating. — An  order  of  commitment 
by  a  Sessions  Judge  would  be  bad  in  form 
where  it  fails  to  specify  the  offence  for  which 
the  parties  are  to  be  committed  for  trial  at  the 
Sessions.  JOY  KURUN  SINGH  v.  MAN  PATUCK, 
21  W.R.  Cr.  41. 

(3877)— Ss  436.  433  (  =  Crim.  Pro.  Code, 
1872,  s.  296) — Sumynoning  or  giving  notice  to 
accused  person. — Although  there  is  nothing  in 
«.  296  with  regard  to  summoning  or  giving 
notioe  to  the  accused  person,  no  person  should 
be  afieoted  in  his  persoual  liberty  wi(,hout  having 
an  opportunity  given  him  to  answer  the  charge 
for  which  he  is  arrested  and  locked  up.  If  the 
accused  had  no  opportunity  given  tbem  of 
meeting  the  charge,  the  commitment  was  not  a 
good  commitment.  In  re  BUNDHOO.  22  W.R. 
Cr.  67.     (24  W.R.  Cr.  70,  1  C.L.R.  93). 

(3878)— Ss.  436.  438  (  =  Crim.  Pro.  Code, 
1872,  s.  296) — "  Sessions  case,"  meaning  of. — 
"  Sessions  case  "  in  s.  296  mea.ns  a  case  triable 
exclusiveiv  b?  the   Court  of  Sessions.     ISHEN 

Chunder  kurmokar  v.  Hurry  Doyal 
kurmok.^r,  3  c  l.r.  263. 

(3879)— Ss.  436,  438— See  ACT  VI  OF  1872, 
s.  5,  21  W.R,  Cr.  31. 

(3880)— Ss.  435  and  476— Order  by  Sessions 
Judge  to  commit  a  person  under  s.  195,  Penal 
Code,  after  acquittal  under  s.  193,  Penal  Code, 
on  the  same  facts,  validity  of. — A  Sessions 
■Judge  acting  under  s.  476  sent  an  acoused 
person  to  a  Magistrate  to  be  tried  for  an  offence 
under  s.  193,  Penal  Code.  Bat  the  Magistrate 
discharged  the  accused.  Held  that  the  Sessions 
Judge  was  not,  thereupon,  competent  to  direct 
the  accused  to  be  committed  for  trial  under 
s.  195,  on  the  same  facts.  In  re  SUNDARAM 
AIYAR,  2  Weir  549. 

S.  437  (  =  1882,  s.  437;  1872.  a.  298  ;  1861, 

8.  435). 

See  Further  E.vquiry. 

See  High  court,  Jurisdiction  of. 

See   High   Court,     superintendence 
AND  Powers  op. 
See  Reference  to  high  Court. 
See  Review. 
See  Revision. 

(3881)— S.  437  {  =  Crim.  Pro.  Code,  1882, 
s.  437)— Scope.— S.  437,  Crim.  Pro.  Code, 
contemplates  a  case,  where  a  superior  Court 
thinks  thai  a  further  enquiry  should  be  made 
into  any  complaint  which  has  been  dismissed, 
or  into  the  case  of  an  accused  person  who  has 
been  discharged  ;  but  it  does  not  contemplate 
acase  of  such  Magistrate  directing  a  subordinate 
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Magistrate  to  issue  warrants  for  the  apprehen- 
sion of  a  person.     In  the   matter  of  the  petition 

of  Guru  Charan  aich,  l  C.W.K,  650. 

(3882)— S.  437— Scope  o/.— Under  s.  437  of 
Crim.  Pro.  Code,  1898.  a  Sessions  Judge  has 
no  power  to  order  the  re-opening  of  the 
proceedings,  merely  because,  in  his  opinion, 
the  Subordinate  Magistrate  has  failed  to  rigbtly 
appreciate  the  credit  due  to  the  witnesses. 
DARSUN  LALL  v.  JUMUK  Lall,  12  C.  522. 

(3883)— S.  437— Scope  o/.—HeW,  that  unless 
an  order  of  discharge  is  perverse  or  foolish,  and 
in  a  case  in  which  the  Magistrate  has  dealt  at 
length  with  the  evidence  and  recorded  what 
appear  sound  reasons  for  the  discharge,  interfer- 
ence under  s.  437,  Crim.  Pro  Code,  is  improper. 
Before  setting  aside  an  order  of  discharge 
notice  should  ordinarily  be  given  to  the 
accused  to  show  cause  why  the  order  should 
not  be  set  aside.  NURA  v.  EMPEROR  OF  INDIA, 
101  PLR.  1902. 

(  3884)  — S.  437,  Scope  o/.— It  is  competent  to 
the  High  Court  under  s.  437,  Crim  Pro.  Code, 
1882,  to  direct  a  further  enquiry  into  a  com- 
plaint which  has  been  dismissed  under  s.  203, 
or  in  which  the  accused  has  been  discharged, 
although  no  further  evidence  is  forthcoming 
for  the  prosecution.  MUSSAMMAT  SAHIB  KOUR 
v.  MUHAMMAD  KASIM,  14  P.R.  1891,  Cr.  (33 
P.R.  1887,  Cr.,  15  C.  608,  R.) 

(3885) —  S.  437 — Re-opening  proceedtMps 
against  accused — S.  437,  Crim.  Pro.  Code, 
1898,  is  the  only  law  which  authorises  a 
Magistrate  to  re-open  the  proceedings  in  which 
a  person  has  been  released.  iMAM  MANDAL 
V,  Empress,  6 C.W.N.  163. 

(3836)— S.  437  {  =  Crim.  Pro.  Code,  1882, 
s.  437) — Further  enquiry  07i  the  same  materials 
— Notice. — When  a  Magistrate  has  discharged 
an  accused  person  under  g.  253,  Crim.  Pro. 
Code,  tbe  High  Court  or  the  Court  of  Ssssions 
has,  under  s.  437,  jurisdiction  to  direct  further 
enquiry  on  the  same  materials,  and  a  District 
Magistrate  may,  under  like  circumstances,  him- 
self hold  further  enquiry  or  direct  further 
enquiry  by  a  subordinate  Magistrate.  But,  in 
exercising  the  powers  conferred  by  s.  437,  Judges 
and  District  Magistrates  should,  in  the  first 
place,  always  allow  the  person  who  has  been 
discharged  an  opportunity  of  showing  cause  why 
there  should  not  be  further  enquiry,  before  an 
order  to  that  effect  is  made,  and  in  the  next 
place,  they  should  use  them  sparingly  and  with 
great  caution  and  circumspection,  especially  in 
cases  where  the  questions  involved  are  mere 
matters  of  fact.  As  to  the  mode  in  which  their 
discretion  should  be  regulated,  the  remarks  of 
Straight  and  Tyrrell,  JJ.,  in  4  A.  148,  in  refer- 
ence to  appeals  from  acquittals,  may  appro- 
priately apply  and  should  be  consulted.  QUEEN- 
Empress  V  Chotu,  9  a.  52  =  A.W.N.  1886,' 
281,  F.B.  (10  B.  131,  R.;  A.W.N.  1883.  150, 
6  A.  367,  IOC.  207,12  C.  522,  4  A.  148,  10; 
C.  1027,:  8  M.  336.  Diss.)  [F..  8  A.L.J.  45  = 
9  Ind.  Cas.  274  =  12  Cr.L.J.  45,  14  M.  334  =  2 
Weic  557,   5' O.P.L.R.   20,   P.L.R.  1900,33; 
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AppL,  15  G.  608;  Appr.,  Rat.  Un.  Cr.C.  328;  R., 
20  A.  339,  459,  21  A.  122,  12  Or. L.J.  46  =  9 
Ind.  Gas.  277.    6   C.r.L.R.  11,    L.B.R.  1893— 

1900,  169,  14  C.P.L.R.  161,  29  P. R.  1885,  17 
C.P.L.R.  75,  U.B.R.  1897—1901,  Vol.  I,  100, 
102] 

(3887)— S.  437  —  Notice— Practice.— Belore 
any  order  is  made  under  g.  437,  Grim.  Pro. 
Gode,  1898,  to  the  prejudice  of  an  accused 
person,  notice  should  be  given  to  that  person  to 
appear  and  to  show  cause  why  the  order  should 
not  be  parsed.  QueeN-EMPRESS  v.  AJUDHIA, 
20  A.  339  =  A. W.N.  1898,60.  (9  A.  52,  E.)  [R., 
35  A.  78  =  10  A.L.J.  531  =  18  Ind.  Gas.  146,  3 
Bom.  L.R.  703.] 

(3888)— S.  m— Further  enquiry — Notice. — 
Although  uo  notice  to  the  accused,  under  the 
law,  is  necessary  befure  an  order  under  s.  437 
may  be  passed,  yet,  a  Gourt  would  not  be 
exercising  a  proper  discretion  in  such  matter 
if,  before  proceeding  uuder  s.  437  to  order  a 
further  enquiry  in  a  case  in  which  an  accused 
person  may  have  been  discharged,  it.  did  not 
give  him  an^opportunity,by  service  of  a  notice, 
to  show  cause  against  such  an  order  being  made. 
But  no  notice  would  be  necessary  before  an 
order  to  set  aside  an  order  of  dismissal  under 
s.  203  could  be  passed,  since, that  order  was  not 
passed  with  a  notice  to  the  accused  person  or 
in  his  presence,  and  therefore  would,  probably, 
be  unknown  to  him.  HARI  DASS  SanYAL  v. 
Saritulla,  is  C.  608,  F.B.  [F,,  5  Bom.  L. 
R.  877,  2  G.W.N.  196,   3  C.W.N.  249.    2    P.R. 

1901,  Cr.,  11  Or.  L.J.  629  =  8  Ind.  Gas.  371  =  13 
O.G.  289;  R.,  17  P.R.  1895,  Gr.,  U.B.R.  1897— 
1901,  Vol.  I,  100,  8  Cr.  L.J.  51  =  12  C.W.N, 
822  =  8  C.L.J.  73,  14  Cr.  L.J.  230  =  9  N.L.R. 
42  =  19  lad.  Gas.  326;  ExpL,  29  G.  457.] 

(3889)— S.  4:37— Further  enquiry— Notice.— 
The  power  conferred  by  s.  437  of  the  Gode, 
1898,  to  direct  a  further  enquiry,  should  be 
used  sparingly  and  with  great  caution.  Though 
it  is  not  illegal  to  make  an  order  directing 
further  ecquiry  under  s.437  of  the  Code,  without 
notice  to  the  accused,  it  is  always  desirable 
that  notice  should  be  given.  The  ordinary 
rule  is  that  no  order  should  be  passed  against 
an  accused  without  notice  to  him.  A  question 
may  be  very  clear  to  a  Court  directing  further 
enquiry,  but,  still,  it  ought  to  give  an  accused, 
already  discharged,  an  opportunity  to  be  heard. 

Joy  Gopal  Banerjee  v.  Emperor,  11  C  W 
N.  173  =  5  Cr.  L.J.  16.  [R.,  31.M.  1-33  =  3  M.L. 
T.  230=  18  M.L.J.  57  =  7  Gr.  L.J.  267.] 

(3890)— S.  i?,7— Further  enquiry— Notice.— 
Per  Aston,  J.— The  Code,  Grim.  Pro.  Code, 
1898,  does  not  require  notice  to  be  given  to  an 
accused  person  before  a  further  enquiry  is 
ordered  under  s.  437  of  the  Code.  It  is  a  matter 
dependent  on  the  circumstances  of  each  case. 
Per  Beanian,  J.— It  is  true  that  a.  437  of  the 
Code  does  not  compel  a  Magistrate  to  issue 
notice,  and  an  order  passed  under  that  section 
without  having  issued  notice  is  not  illegal. 
But  it  is  a  fundamental  principle  of  the 
administratioQ  of  English  justice  that.no  erioc 
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to  the  prejudice  of  an  accused  person  should, 
ordinarily,  be  m.'ide  without  giving  him  an 
opportunity  of  being  heard  in  his  defence.  And 
the  mere  omission,  from  the  section,  of  any 
direct  and  positive  command  to  give  invariable 
effect  to  that  principle  was  never  meant  to 
absolve  Magistrates  from  doing  so  in  all  ordinary 
cases.  MUKUND  Bhaskarshet,  In  re,  8 
Bom.  L.R.  69i  =  4  Gr.L.J.  329. 

(3891)— S.  iZl— Further  enquiry— Notice. — 
Though  s  437  does  not  require  notice  to  be  given 
before  directing  further  enquiry  in  respect  of 
a  complaint  dismissed  under  s.  203,  \et,  it  is 
exercising  a  sound  discretion  if  notice  of  the 
application  to  set  aside  the  order  of  dismissal  is 
given  to  the  party  concerned.  VENKATESULU 
Naidu  v.  Durvasa  Rangayen,  2  Weir  2W. 

(3892)— S.  437— iVoiice.— Though  the  Legis- 
lature did  not  intend  that  the  issue  of  a  notice 
under  the  above  section  should  be  indispensable 
in  the  case  of  an  order  of  discharge,  still,  no 
Court  would  be  exercising  a  proper  discretion 
in  such  a  matter,  if,  before  proceeding  under 
the  above  section  to  order  a  further  enquiry  in 
a  case  in  which  the  accused  person  may  have 
been  discharged,  it  did  not  first  give  him  an 
opportunity  by  service  of  a  notice  to  show  cause 
against  such  an  order  being  made.  The 
incorrectness  of  the  order  of  discharge  on  the 
merits  may  be  a  sufficient  ground  for  an  order 
for  further  enquiry  under  the  above  section,  and 
a  Court  shoula  not  set  aside  an  order  of  discharge 
under  this  section,  unless  it  has  and  assigns 
solid    and     sufficient    reasons    for    doing    so. 

MujiBUL  Rahibi  Khan  v  Queen-Empress, 
2  O.C,  363.  (15  C.  608,  20  A.  339,  F.)  [D.,  11 
O.G.  261.] 

(3893)— S.  431— Notice.— In  point  of  law  the 
issue  of  a  notice  to  an  accused  is  not  required, 
but,  it  has  been  constantly  held  that  no  Court 
would  be  exercising  a  proper  discretion  in  such 
a  matter,  if,  before  proceeding  under  s.  437  of 
the  Gode  to  order  a  further  enquiry  in  a  case  in 
which  the  accused  person  may  have  been 
discharged,  it  did  not  first  give  him  a  notice  to 
show  cause  against  such  an  order  being  made. 
Nama  Kasar  v.  Lotan  Singh  Rajput,  13 
G.P.L.R.Gr.  189.  U5  C.  608,  3  C.W.N.  249, 
20  A.  339,  10  B.  131,  R.) 

(3894)— S.  431— Notice.— k  case  cannot  be 
tried  a  second  time  after  an  order  of  discharge 
has  been  passed,  without  the  order  of  the 
District  Magistrate.  S.  437,  Grim.  Pro.  Code, 
1898,  does  not  expressly  require  notice  to  be 
given  to  an  accused  person.  But  it  has  been 
well  enough  understood  that  ordinarily  notice 
should  be  given.  The  District  Magistrate's 
omission  to  give  the  applicant  notice  before 
passing  his  order  directing  a  further  enquiry  ig 
irregular,  but  it  does  not  make  the  retrial 
illegal.  NGA  PO  GAUNG  v.  KING-EMPEROR, 
U.B.R.  1897— 1901,  Yol  1,96.  (U.B.R.  1892— 
1896,  Vol.  I.  48,  19  B.  247,  R) 

(3895)— S.  437— IV^oiice.-Where' further  en- 
quiry is  made  under  s.  437   by  a  Magistrate^ 
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who  has  not  already  dealt  with  the  case,  the 
eyideooe  already  reoorded  canuot  be  trpated  as 
evidaace  in  ihe  further  enquiry,  but  the 
enquiry  muse  be  taken  up  from  the  begmniog, 
whether  the  accused  wishes  it  or  not.  Held 
also,  that  it  is  not  legally  necessary  to  give 
the  accused  an  opportunity  of  showing  cause 
before  taking  action  under  t?.  437,  but  that 
the  Court  should  usually  give  the  accused  an 
opportunity  of  being  heard.  Nga  HUNG  MYAT 
V.  Queen  Empress,  U  B  R.  1897—1901, 
Yd.  1,  100,  (10  B.  131,:  9  A.  52,  20  A.  339,  15 
0.  608,  4  C.  W  N.  100,  2  Bom.  L.R.  586,  R.) 
[Rel  on,  U  Cr  L  J.  383=11  lad.  Gas.  247 
=  U.B.R.  1910.  Vol.  I,  70]. 

(3896)— S.  437— iNTo^icfi.— The  Court  acting 
under  s.  437,  Grim.  Pre  Code,  1882,  has  a 
discretion  to  give  notice  to  an  accused  person 
and  to  hear  bim  before  pasnng  orders.  Tiiera 
is  no  rule  rendering  the  issue  of  such  a  notice 
obligatory.  FazAL  DiN  v.  EMPRESS,  17  P.R. 
1895,  Cr.     (16  C  600,  P.B.,  R). 

(3897)— S  m— Retrial— Notice  to  accused- 
Further  enquiry.  —  It  is  not  competent  to  a 
Magistrate  to  order  a  re-trial,  by  merely  acting 
upon  a  resolution  passed  by  the  Legal  Remem- 
brancer to  Government,  without  giving  notice 
to  the  aocuaed.  [Cons.,  6  Bom.  L.R.  479;  JR., 
U.B.R.  1897  — I'JOl,  101].  All  that  a  Dis- 
trict Magistrate  can  do  under  s.  437,  Grim. 
Pro.  Code,  is  to  direct  further  enquiry,  leaving 
it  entirely  to  the  enquiring  Magistra'e  to 
determine  whether  or  not  the  eviddnoo  ja.stified 
the  accused  being  charged  and  put-on  his  trial. 
Queen-Empress  v.  Gajankhan,  2  Bora.  L. 
R.  586. 

(3898)  — S.  i^l— Further  eyiquiry— Additional 
evidence — Noti:e. — On  the  dismissal  of  a  com- 
plaint under  s.  203,  Grim.  Pro.  Code,  or  the 
discharge  of  an  accused  person  by  a  subordinate 
Magistrate,  whether  the  case  is  one  triable  by  a 
Court  of  Sessions  and  the  order  of  discharge 
one  under  s.  209  or  under  a.  253,  the  District 
Magistrate  is  competent  to  direct  any  sub- 
ordinate Magistrate  to  make  further  enquiry 
into  the  complaint  dismissed,  or  into  the  case 
of  the  accused  person  discharged.  It  is  not 
necessary,  for  directing  a  further  enquiry,  that 
there  should  be  further  evidence  forthcoming 
or  disclosed.  It  is  not  also  necessary  that 
notice  should  be  given  to  the  party  concerned 
before  an  order  for  further  enquiry  is  m^de. 
The  sujjordinate  Magistrate  who  is  directed  to 
make  further  enquiry  is  not  competent  to 
question  the  propriety  of  the  order,  but  is  bound 
to  carry  it  out.  QUEEN-EMPRESS  v. 
DORAB.JI  HORMASJI,  10  B.  131.  [F.,  9  A. 
52.  14  C.  608,  14  M.  334  =  2  Weir.  557,  P  B., 
3  Bom.  L.R.  703  ;  R.,  6  Bom.  L.R.  856,  14  C  P. 
L.R.  161,  L.B.R.  1893—1900,  169,  U.B.R. 
1897—1901,  100-  D.,  6  G.P.L.R.  11.  Cr.] 

(3899)— S.  437 — Further  inquiry— Discharge 
after  fully  considering  the  whole  evidence — 
Notice  to  accused, — Held,  that  an  order  of 
further  inquiry  under  s.  437,  Grim.  Pro.  Code, 
is  improper  and  is  liable  to  be  set  aside  on  revi- 
sion, if  the  whole  evidence  on  the  record  has 


been  duly  considered  and  the  order  of  discharge 
is  not  manifestly  perverse  or  foolish,  &c.  (10 
PR.  1911,  Gr. =24  P.W.R.  1911,  Cr.,  .P.). 
Held  also,  that,  although  before  directing 
further  inquiry  notice  to  the  accused  is  not 
absolutely  necessary,  according  to  the  general 
principles  of  criminal  jurisdiction,  an  order  to 
the  prejudice  of  an  acousedsbould  not  ordinarily 
be  passed  without  giving  him  an  opportunity  of 
bt-ing  bevrd.  SiTA  RAM  v.  CROWN,  i  P  W.R. 
1915,  Cr.  =  16  Cr.  L.J.  214  =  27  Ind.  Gas. 
838  =  130  P.L.R.  1913.  (2  P.R.  1901,  Cr.,  32  G. 
1090,  F.} 

(3900)— S.  A^l—Setting  aside  order  of  dis- 
charge— Discretion — Hearing  accused  after 
notice  to  him.  — k  District  Magistrate  in 
setting  aside  an  order  of  discharge  would 
exercise  a  sound  discretion,  if  he  hears  the 
accused  before  passing  his  order,  and  satisfies 
himself  that  there  are  sufficient  grounds  for  it. 
In  re  Ruxmani  Bhogilal,  6  Bom.  L.R.  479. 
[R.,  8  Bom.  L.R.  694,  9  Cr.  L  J.  446  =  3  S.L. 
R.  7.  Cr.  =  l  Ind.  Gas.  938.] 

(3901)— S.  437 — Person  not  named  in  the  com- 
plaint nor  before  the  Court — Power  to  direct 
further  inquiry  against  him — Order  under  s.  437 
without  notice  to  accused —  Legality — Undet 
s.  437,  Grim.  Pro.  Code,  a  Court  has  no 
authority  to  direct  further  enquiry  in  respect 
of  a  person,  when  no  complaint  has  been  made 
against  him  and  no  other  regular  process  has 
been  issued  against  him.  An  order  under  s.  437 
must  not  be  made  without  previous  notice  to 
the  accused,  and  an  order  made  without  sUch 
notice  is  bad.  AMBAR'  Ali  v.  ANJ.AB  ALI,  39 
C.  238  =  14  lad  Gas.  768  =  13  Cr.  L  J.  304.  (12 
CW.N    82'2,  F.) 

(3902)— S.  437—"  Further  enquiry."  meaning 
of. — The  words  "further  enquiry"  in  s.  437, 
Grim.  Pro.  Code,  1882,  mean  the  taking  of  addi- 
tional evidence,  and  not  a  mere  re-hearing,  or  a 
further  consideration  of  the  case  on  the  same 
evidence.  HARBHAJ  RAI  v.  JOWALA,  63  P.R. 
1887,  Cr. 

(3903) — S.  437 — Further  inquiry,  meaning  of, 
— "  Further  inquiry  "  does  not  mean  proceeding 
on  the  evidence  already  taken  ;  that  evidence  or 
other  evidence,  if  there  be  a-ny,  should  be  taken 
de  novo  by  the  Magistrate  who  holds  the  fur- 
ther inquiry.  RAM  Dl  iL  v.  KING-EMFESOR, 
9  A  L.J.  310  =  13  Cr.  LJ.  253  =  14  lad.  Gas. 
607. 

(3904)— S.  437  (  =  Grim.  Pro.  Cede,  1882. 
s.  437) — Naming  paiticular  Magistrate  to  make 
further  enquiry — 'Further  enquiry,'  meaning  of. 
The  further  enquiry  under  s.  437  of  the  Grim. 
Pro.  Code  should  not  be  ordered  by  a  Sessions 
Judge  to  be  made  by  a  particular  Magistrate  by 
name.  The  discretion  as  to  the  selection  of  such 
Magistrate  vests  in  the  District  Magistrate  and 
not  in  the  Sessions  Judge.  [Diss.,  9  A.  52,  P.B. 
=  6  A  W.N.  281.]  S.  437  contemplates  a 
further  enquiry  i.e.,  an  enquiry  upon  further 
materials  or  further  evidence,  not  a  re-hearing 
of  the  matter  upon  the  same  evidence  which 
was  before  the  Magistrate,  who  held  the  first 
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enquiry.     CHUNDI  CHURN  BHUTTACHARJEA 

V.  Hem  Chunder  Banerjea,  10  C  207. 
[F.,  12  C.  522  ;  R.,  8  M.  336,  7  Cr.  L.J.  493 
=  4  L.B.R.  233  ;  Commented  on,  10  B.   131.] 

(3905) — S.  437 — "Further  inquiry"— Practice. 
—  Where  the  nature  of  the  case  is  such  that 
Courts  are  liable  to  take  different  views  of  the 
evidence  and  of  the  probabilities,  the  case  is 
not  one  which  calls  for  any  further  enquiry 
under  s.  437  of  Crim.  Pro.  Code.  Chandan 
V.  Kallu,  8  A  L.J.  45  =  9  Ind.  Caa.  274  =  12 
Cr.  L.J.  45.  {9a.  52,  F.B.,  R.) 

(3906)— S.  ^31— District  Magistrate  ordering 
further  inquiry  in  a  case  of  discharge — Grounds 
of  probability  of  zonviction  by  another  Magis- 
trate—  Validity — Course  to  be  adopted. — Where  a 
District  Magistrate  (without  giving  any  notice) 
ordered  furtder  inquiry  to  be  made  in  the  case 
of  a  discharged  accused,  on  the  ground  that  ic 
was  conceivable  that  another  Magistrate  might 
reasonably  see  the  fact  and  probabilities  in 
other  mutual  proportions:  Held,  that  the 
foregoing  did  not  amount  to  any  reason  at  all 
for  ordering  further  inquiry.  Where  a  District 
Magistrate  decides  to  take  further  action  under 
8.  437,  he  should  give  notice  to  the  accused  and 
hear  his  objections,  if  any,  before  making  an 
order  for  further  inquiry.  LaL  v.  EMPEROR, 
12  Cr.  L.J.  110  =  9  Ind.  Gas.  652. 

(3907)— S.  437  (  =  Crim.  Pro.  Code,  1882, 
s.  id!}  — Order  under  the  section  by  the  Sessions 
Court — Contrary  order  by  the  District  Magis- 
trate, validity  of. — When  the  Sessions  Judge  has 
passed  orders  under  s.  437,  the  District  Magis- 
trate, will  not  be  justified  in  passing  orders  of 
an  exactly  opposite  kind  in  the  same  matter. 
It  is  open  to  the  District  Magistrate,  if  so 
advised,  to  submit  to  the  High  Court  the 
orders  of  the  Sessions  Judge  through  the 
medium  of  the  Public  Prosecutor.  QUEEN- 
Empressv.  Prithi,  12  A.  434  =  A.W.N.  1890, 
99.  (9  A.  36^,  Rt  iR.,  Rat.  Uu.Cr.  C.  525,  1  8. 
L.R.  40  =  8  Cr.  L.J.  161;  D.,  A.W.N.  1895,  38.] 

(3908)-S  437  (  =  Criw.  Pro.  Code,  1882, 
s.  437) — Discharge  by  subordinate  Magistrate 
— Powers  of  District  Magistrate — Further  en- 
quiry.— When  a  District  jMigistrate  considers 
that  a  Magistrate  subordinate  lo  him  has  im- 
properly discharged  an  accused  person,  under 
s.  253,  Grim.  Pro.  Code,  he  need  not  refer  the 
case  to  the  High  Court,  but  may  deal  with  it 
under  8.  4-17.  la  re  RAOLA  ViSHTA,  Rat.  On. 
Cr.  C.  218. 

(3909)— S.  437  —  Jurisdiction  of  District 
Magistrate — Toe  question  referred  to  the  Pull 
Bench  in  this  case  was,  "Whether  a  District 
Magistrate  has  jurisdiction  under  s.  437  of 
the  Code  to  order  a  further  enquiry,  after  the 
discharge  of  an  accused,  when  such  further  en- 
quiry en'ailsonly  a  re  hearing  on  the  same  mate- 
rials which  were  already  before  the  subordinate 
Magistrate,  that  is  to  say,  when  no  further  evi- 
dence is  forthcoming.  It  was  answered  in  the 
affirmative,  by  the  Full  Bench,  which  ruled 
that  the   authority  given  by  a.  437  to  order   a 
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further  enquiry  was  unfettered  by  any  other 
provision  of  law  KING-EMPEROR  v.  PO  YiN, 
3  L.B.R.  97.  F.B.  =  4  Cr.  L  J.  490.  (1  L.B.R. 
100,  Overruled  ;  2  L.B.R.  27,  Foil.)  [R.,  7  Cr. 
L.J.  493  =  4  L.B.R.  233.] 

(3910)— S  ^31— Powers  of  District  Magistrate. 
— S.  437,  Crim.  Pro.  Code,  1898.  confers  only 
on  the  District  Magistrate  and  the  Courts  above 
him,  the  power  of  directing  a  further  enquiry 
in  the  case  of  any  accused  person  who  has  been 
discharged,  and,  on  the  District  Magistrate 
alone,  the  power  of  making  such  an  enquiry 
without  such  direction.  The  direct  connection 
of  the  Police  with  a  case  in  which  they  have 
arrested  an  accused  person  is  at  an  end.  when 
they  have  proceeded  under  s.  169  or  s.  170  and 
have  completed  the  investigation  as  required 
by  s.  173,  and  there  is  no  provision  enabling 
them  to  make  a  second  arrest  or  second  investi- 
gation, except  upon  the  authority  of  an  order 
of  the  Magistrate  under  a.  437.  QUEBN- 
EMPRESS  v.  NGA  PO  NYEIN,  U.B.R.  1892  — 
1898,  Vol.  I,  48.  (19  W  R.  Cr.  27,  R.) 

(3911)— S.  437  —  Jurisdiction  of  District 
Magistrate  and  Chief  Court. — Under  s.  437,  it 
will  be  more  convenient  that  an  order  directing 
a  subordinate  Magistrate  to  make  a  further  en- 
quiry in  the  case  of  a  person  improperly  dis- 
charged, should  be  made  in  the  District  Magis- 
trate's Court  than  in  the  Chief  Court.  EM- 
PRESS v.  Rahim  ALI,  7  P.R.  1888,  Cr. 

(3912)— S.  iSl— Discharge  by  subordinate 
Magistrate — Power  of  District  Magistrate  to 
order  re-trial— Notice— Duty  of  Court  ordering 
re-tnal. — A  District  Magistrate  is  competent, 
under  s.  437,  Crim.  Pro.  Code,  to  deal  with  a 
case  in  which  he  considers  that  a  subordinate 
Magistrate  has  improperly  discharged  the 
accused  under  s.  253,  Crim.  Pro.  Code,  though 
it  may  only  involve  the  re-consideration  of  the 
evidence  already  taken,  without  any  additional 
investigation  of  facts.  QuEEN-EMPRESS  v. 
Kadar  valad  AMIR,  I  Bora.  L  R.  222. 

(3913)— S.  ^31  — Further  enquiry  —  Reasons 
for  the  order — Magistrate,  duty  of —Revision  by 
High  Court.— An  order  for  further  enquiry 
under  s.  437  of  the  Crim.  Pro.  Code  should  give 
reasons  for  the  order  ;  the  mere  opinion  of  a 
Magistrate  that  there  should  be  a  further  en- 
quiry in  a  particulir  case  is  of  no  value  without 
a  statement  of  his  reasou.s  therefor  ;  and,  in  the 
absence  of  such  reason,  it  is  not  possible  for 
the  High  Court  to  exercise  such  supervision 
over  the  Magistrate's  proceedings  as  is  neces- 
sary. The  practice  of  Magistrates  not  comply- 
ing with  the  orders  and  directions  of  the  High 
Court  condemned.  WAHED  ALI  v.  EMPEROR, 
3  C.LJ.  43=32  C  1090  =  3  Cr.  L  J.  120. 
[R.,  8  C  L  J.  7.^  =  12  C.W.N.  822  =  8  Cr.  L  J. 
51,9  Cr.  L.J.  446  =  3  S.L  R  7,  1  Ind.  Cas. 
938.] 

(3911)— S.  437  —  Revision— Practice— Lower 
Court  having  concurrent  jurisdiction  in  revision 
with  the  High  Court. — Where  the  Magistrate 
of  the  District  dismissed  a  complaint  under  the 
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provisions  of  8.  203  of  the  Code  of  Criminal 
Procedure,  the  High  Court  declined  to  enter- 
tain an  application  by  the  complainant  asking 
for  further  enquiry  under  s.  437  of  the  Code, 
when  no  application  for  thab  object  had  been 
made  to  the  Sessions  Judge.  GULLAY  v. 
Bakar  HusaIxN,  A.W.N  1905.  279=3  Or. 
L.J.  33  =  28  A.  268.  (A.W.N.  1904,  232,  F.) 
[F.,  30  A.  116=  A.W.N.  1908,  25  =  3  M.L.T. 
124  =  7  Cr.  L.J.  48.] 

(3915)— S.  437  {  =  Crim.  Pro.  Code,  1882, 
s.  437) — Discharge  of  accused  by  one  Magistrate 
— Revisional  powers  of  High  Court — Fresh 
trial  by  another  Magistrate. — Where  a  trying 
Magistrate  has  arrived  at  the  conclusion  that 
no  prima  facie  case  had  been  made  out  against 
an  accused  person,  the  High  Court  cannot  com- 
mand him  to  arrive  at  a  different  conclusion 
on  tbe  faots.  If  the  complainant  had  a  good 
case,  according  to  law,  against  the  accused, 
he  may  make  a  oompUint  to  another  Magis- 
trate who  will  not  be  prevented  from  enquiring 
and  adjudging  by  a  mere  discharge  of  the 
accused  la  a  warrant  case.  QQEEN-EmFRESS 
V.  Krishna,  Rat  Ua.  Cr.  C.  209.  [R.,2 
L.B.R.  27.] 

(3916)— S,  437  {  =  Crim.  Pro.  Code,  1882, 
s.  437) — Further  enquiry  lohen  can  be  ordered 
after  discharge, — Where  a  Magistrate  disobarges 
the  accused  after  all  the  evidence  against  him 
has  been  recorded,  a.  437  d  les  not  empower  the 
Sessions  Court  to  order  a  fresh  trial  in  order 
that  another  Magistrate  miy  consider  the  same 
evidence  and  give  his  opinion  on  it.  The  sec- 
tion is  intended  to  provide  for  power  to  order 
enquiry  in  cases  when  a  complaint  has  bean 
dismissed  or  when  an  accused  person  had  been 
discharged,  without  full  enquiry  anri  the  exa- 
mination of  witnesses.  Wnen  a  Magistrate 
takes  the  whole  of  the  evidence,  and  completes 
the  enquiry  and  then  discharges  the  accused 
in  a  warrant  case,  there  is  only  a  technical 
difference  between  the  discharge  and  an  acquit- 
tal. An  acquittril  eculd  not  bo  reversed  with- 
out hearing  tha  accused,  and  it  ne^er  could 
have  been  intended  that  an  accused  person 
should  be  placed  in  so  much  worse  a  position, 
merely  because  the  Magistrate  considered  the 
evidence  for  the  prosecution  so  untrustworthy 
that  he  would  not  proceed  to  draw  up  a  formal 
charge.  A  discharge  does  not  bar  a  second  en- 
quiry or  trial,  but,  if  the  District  Magistrate 
who  has  power  to  take  up  the  case  of  an  accused 
discharged  by  his  predecessor  were  to  convict 
the  accused  on  the  same  evidence  as  that  on 
which  his  predecessor  discharged  him,  he  would 
be  acting  wrongly.  A  Mfigistrate  has  no  power 
to  review  the  judgment  of  his  predecessor, 
and,  if  the  Magistrate  convicts  an  accused 
person  on  the  same  evidence  as  that  on  which 
another  Magistrate  discharged  that  person,  the 
former  Magistrate  is  reviewing  the  judgment 
of  the  latter.  EMPRESS  v.  BhaGWAN  MaLEB, 
2C.P.LR  82. 

(3917) — S,  437— Ordering  further  enquiry. — 
The    accused    was    sent    up   by   the  police  for 
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trial  for  an  ofleoce  under  a.  392,  I. P.O.  The 
case  was  inquired  into  by  a  subordinate  Magis- 
trate, who,  after  recording  the  evidence  for  the 
prosecution,  discharged  the  accused.  Thereafter 
the  District  Magistrate,  holding  that  the 
accused  had  been  improperly  dischargpd,  held 
a  further  enquiry  into  the  case,  and,  after 
charging  the  aocu?ed  and  taking  his  evidence, 
convicted  him  of  an  offence  under  s.  392.  The 
Sessions  Judge  acquitted  him  on  the  ground 
that  his  conviction  by  the  District  Magistrate 
on  the  same  evidence  on  which  the  subordinate 
Magistrate  had  previously  discharged  him  was 
wrong.  Heid  that  the  Sessions  Judge  erred  in 
acquitting  the  accused  on  the  ground  that  the 
action  of  the  District  Magistrate  in  reconsider- 
ing the  case  against  the  accused  and  in 
convicting  him  on  the  same  evidence  en  which 
he  had  previously  been  discharged,  was  illegal. 
A  Sessions  Judge  or  Disirict  Magistrate  is 
competent,  under  s.  437  of  iho  Crim  Pro.  Code, 
to  direct  a  further  enquiry  or  a  re-hearing  upon 
the  same  materials  which  were  before  the 
subordinate  Magistrate,  when  no  more  evidence 
is  available.  EMPRESS  v.  EaMDAYAL,  5  C. 
P.L.R.  20. 

(3918)— S,  437 — Summons  cases— Order  for 
further  enquiry— Indian  Forest  Act,  VII  of 
1878,  s  26.  — In  a  .summons  case,  when  a 
subordinate  Magistrate  acquits  a  person,  neither 
the  District  Magistrate  nor  the  Sessions  Judge 
has  power  to  direct  a  further  enquiry.  A 
case  under  s.  25  of  the  Forest  Act,  1878,  is  a 
summons  case.  AMIR  KHAN  v.  EMPRESS,  19 
P.R.  1900,  Cr  =  P.L.R.  1900,  Cr.,50. 

(3919)— S.  437  {  =  Crim.  Pro,  Code,  1882, 
S.437)— O^-tier  of  discharge— Retrial  on  the  same 
facts. — Where  an  order  of  release  by  a  Magis- 
trate,although  irregular  because  no  evidence  was 
taken,  amounted  to  an  order  of  discharge,  held, 
that  no  second  complaint  could  be  entertained 
regarding  the  same  matter,  until  the  previous 
order  has  been  set  aside  by  a  competent 
authority.  JOWAHIR  SiNGH  v.  EMPRESS,  83 
P.R.  1894,  Cr.  [Overr.,]2  Cr,  LJ  364  =  11 
Ind.  Cas.  132=10  P.R.  1911  =  24  P.W.R  1911, 
Cr.,  205  P.L.R  1911.] 

(3920)— S.  437  (  =  Crtm.  Pro.  Code,  Act  X  of 
1882,  s.  437) — Accused  person — Meaning. — The 
term  "  accused  person  "  in  s,  437  of  the  Crim. 
Pro.  Code  includes  persons  against  whom  pro- 
ceedings under  s.  110  and  the  following  sections 
of  the  Crim.  Pro.  Code  have  been  taken. 
EMPRESS  V.  SHEODAYAL.  A.W.N.    1891,  106. 

(3921  to  3925)— 8.  437— See  ACQUITTAL,  1  A. 
L.J.  415. 

(3926)— 8.  437— See  COMPLAINT.  DISMISSAL 
OF  COMPLAINT,  4  C.W.N.  242. 

(3927)— S.  437— See  DISCHARGE  OF  ACCUS- 
ED, Rat.  Un.  Cr.  C.  9i6  =  Cr.  Rg.  31  of  1897. 

(3928)— S.  437— See  DISMISSAL  OF  COM- 
PLAINT, Rat.  Un.  Cr.  C.  988  =  Gr.  Rg.  46  of 
1898. 
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(3929)— S.  437  —See  MAGISTRATE,  JURIS- 
DICTION OF— Transfer  of  Cases,  etc.,  lO 
G.  551,  11  C.  236. 

(3930)— S.  437—  See  SESSIONS  JUDGE, 
Jurisdiction  of,  14  M.  334=1  M.L.J.  343 
=  2  Weir  557,  P. B.  =  2  Weir  324,  4lDd..Cas. 
312. 

(3931)— S.  437— See  SUMMARY  TRIAL,  1  L. 
B.R.  9. 

(3932)— S.  437— See  Nos.  25,  33,  138,  190, 
366,  374,  411,  582,  716.  732,  733,  734,  765,  809, 
810,  811.  919, 931,  1220,  1224,  1302,  1391,  1530. 
1672.  1834, 1901,  2046,  20i7,  2048,  2062,  2086, 
2087,  20d8,  2089,  Si090,  2092.  2093,  2096,  2097, 
2098  to  2106,  2175,  2176,  2185,  2463,  2482, 
2483,  2506,  'J524.  2529,  2600,  2601,  2602,  2614, 
2620,  2621,  2625,  2627  to  2630,  2640,  2705, 
2990,  3032,  3246.  3247.  3357,  3358,  £483,  3492, 
8493,  3702,  3758,  380S.  3809,  3815  to  .3821, 
3861  to^3867,  supra,  and  4633,  4843,  inft'a. 

(3933)— Ss.  437,  110,  112.  119— Application  to 
procetdi7igs  under  ch.  VIII — "Release"  ajtd 
"  Discharge  "—Power  of  the  District  Magistrate 
to  direct  further  eh quiry  wher,.  accused  released. 
— The  accused  Wris  called  upon  to  show  cause 
why  he  should  not  give  security  for  good 
behaviour.  A  Magistrate  enquired  into  the 
matter  and  after  recording  the  evidence  releas- 
ed him.  The  District  Magistrate  examined  the 
record  and  directed  further  enquiry  under 
s.  437,  Crim,  Pro.  Code.  Another  Migiatrate 
then  heard  the  case  and  after  recording  evi- 
dence, held  that  there  was  no  necessity  to  bind 
over  the  man  to  be  of  good  behaviour  aud 
released  him.  The  District  Magistrate  without 
issuing  notice  to  the  accused  again  sent  for 
the  record  and  directed  further  enquiry  under 
8.  437,  Crim.  Pro.  Code.  At  the  second  of  the 
two  enquiries  the  Magistrate  drew  up  a  fresh 
formal  order  under  s.  112  of  the  Code.  Held, 
that  s.  437,  Crim.  Pro.  Code  (which  empowers 
the  District  Magistrate  to  direct  further 
enquiry  to  be  made  into  the  case  of  an  accused 
person  who  has  beendi-^charged)  is  wide  enough 
to  cover  the  case  of  a  person  who  has  been 
called  upon  to  show  cause,  under  s.  110,  Crim. 
Pro.  Code,  why  he  should  not  give  security  for 
good  behaviour,  and  in  whose  case  an  order  of 
release  or  discharge  (both  of  which  are  really 
to  the  same  effect)  has  been  passed  under  s.  119, 
Crim.  Pro.  Code.  Held,  further  that,  although 
a  District  M^gistrate  can  at  any  time  and  for 
good  and  sufficient  reason  institute  fresh  pro- 
ceedings under  ch.  VIII  of  the  Code,  there  is  no 
bar  to  the  District  Magistrate  examining  the 
record  of  any  proceedings,  under  that  chapter, 
had  by  a  Subordinate  Magistrate  and  ordering 
further  enquiry  to  be  made,  held,  further 
that,  after  the  discharge  of  the  accused  by  two 
Magistrates,  an  order  directing  further  enquiry 
should  not  have  been  passed  without  giving 
him  an  opportunity  of  showing  cause  why  such 
order  should  i  ot  be  passed.  KHARGA  v,  KING 
Emperor,  12  A.L.J.  167  =  15  Cr.  L.J.  39  =  22 
iDd.  Gas.  183  =  36  A.  147.     (20  A.W.N.  206, 
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6  O.C.  262,  42  P.R.  1905,  Cr.,83  M  85.  27  C. 
662.  33  C.  8,  36  C.  163,  24  A.  148,  21  A.  107. 
19  A.W.N.  203,  R.) 

(3934)— Ss.  437  and  119— See  FURTHER 
Enquiry,  2  l.b.r.  80. 

(8935)— Ss.  437,  192  (  =  Crim.  Pro.  Code, 
1882,  ss,  437,  192) — Order  for  further  enquiry — 
Power  of  th?  Magistrate,  so  ordered,  to  transfer 
the  case  for  trial  by  subordinate  Magistrate- — A 
Sub-Divisional  Magistrate  dismissed  a  com- 
plaint of  defamation  under  s.  203,  holding  that 
therffence  was  not  disclosed  by  the  complaint. 
Holding  that  the  complaint  disclosed  the 
commission  of  othpr  offences  and  had  been 
dismissed  on  insufficient  grounds,  the  District 
Magistrate,  uoder  s.  437,  directed  the  Sub- 
Divisional  Magistrate  to  make  further  enquiry. 
The  latter  then  examined  the  complainant 
again  and  referred  the  complaint  for  disposal 
to  the  second  class  Magistrate  as  one  of 
assault  under  s.  352,  I. P.O.  Held,  that  the 
Sub-Divisional  Magistrate  had  not  exceeded 
his  power  in  transferring  the  case.  In  re 
KaruPPA  ALAGAN  KaTHaN,  2  Weir  563. 

(3936)  — Ss.  437,  200,  119— Pozi;er  to  order 
re-inquiry  — District  Magistrate  —  Re  inquiry 
of  a  pers(m  discharged  by  SuborUmate 
Magistrate —Proceedings  under  Chap.  VIII 
— Accused  person — "  Discharged  " — Interpreta- 
tion.— A  District  Slagistrate  has  jurisdiction 
under  s.  437  of  the  Code  of  Criminal  Procedure 
to  order  a  fresh  inquiry  into  the  case  of  a 
person  "discharged"  by  a  Subordinate  Magis- 
trate under  s.  119  of  the  Code.  The  expres- 
sion "any  accused  person,"  as  used  in  s.  437.  is 
not  confined  to  a  perstjp  against  whom  a 
"complaint"  has  been  made  under  s.  200;  but 
includes  as  well  a  person  proceeded  against 
under  chap.  VIII  of  the  Code.  The  word 
"discharged"',  is  not  defined  in  the  Code,  aud 
there  is  no  valid  ground  for  departing  in 
respect  of  it  from  the  rule  of  construction  that, 
where  in  a  statute  the  same  word  is  used  in 
different  sections,  it  ought  to  be  interpreted 
in  the  same  sense  throughout,  unless  the 
context  in  any  particular  section  plainly 
requires  that  it  should  be  understood  in  a 
different  sense.  In  re  BaB\  Yeshwant 
Desai,  13  Bora,  L.R  505  =  11  lod.  Cas.  614  = 
11  Cr.  L.J.  430,  (21  A.  107,  24  A.  148,  16  B. 
661,  F.,  27  C.  662.  33  M.  85,  Not  F.) 

(3937)- Ss.  437,  20S— Accused  once  tried  and 
discharged — Fresh  enquiry  on  the  same  charge 
on  a  second  complaint— Magistrate's  jurisdic- 
tion.—A  Magistrate  who  bus  tried  and  dis- 
charged the  accused  on  a  particular  charge  has 
jurisdiction  to  agam  enquire  into  the  same 
charge  on  a  second  complaint.  WILLIAMS 
Cecil  Keymer  v.  Emperor,  12  A.L.J. 
1  =  15  Cr.  L.J.  1  =  22  Ind.  Cas.  145  =  36  A.  S3. 
(A.V/.N.  1895,  86,  R) 

(3938)— Ss.  437,  203— Procedure— Complaint 
dismissed  once  —  Subsequent  complaint  by 
another  complainant  on  the  same  facts — 
Tribunal,    the  same— Incumbent,    a    different 
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individual  — Enquiry  ordered  by  the  High 
Court. — A  particular  Sub-Divisional  Magistrate 
dismissed  a  complaint  under  s.  203,  Crim.  Pro. 
Code.  A  subsquent  complaint  arising  out  of 
the  same  matter  was  made  before  him  and  he 
ordered  the  papers  of  the  first  case  to  be  put  up 
with  the  present  complaint  on  a  particular 
date.  The  officer  was  in  the  meantime  trans- 
ferred and  his  successor  took  up  the  case  and 
ordered  process  to  issue.  Held,  that  the 
successor-in-office  of  a  particular  Magistrate, 
although  a  difierent  individual,  constituted 
the  same  tribunal  as  his  predecessor-in-office, 
and  had  jurisdiction  to  entertain  a  second 
complaint  in  the  same  matter,  although  the 
first  one  had  been  dismissed  by  the  latter.  In 
this  case  enquiry  was  ordered  by  High  Court. 
Ram  Bharos  v.  BABan,  12A.LJ.  106  =  36 
A.  129  =  15  Cp.L.J.  158  =  22  Ind,  Cas.  734, 
(2-2  A.  106,25  A.W.N.  86,  R,) 

(3939)— Ss.  437,  350  (  =  Cnw.  Pro.  Code, 
1882,  ss.  437  and  350)— Further  enquiry — 
Nature  of. — The  further  enquiry  which  a 
District  Magistrate  may  order  is  aa  additional 
investigation  of  the  facts,  or  a  reconsideration 
of  the  evidence  by  the  Magistrate  whose  order 
is  set  aside  or  a  new  enquiry  before  another 
Magistrate.  There  is  nowhere  in  the  Code  any 
authority  for  a  difierent  I\Iagistrate  from  the 
one  who  originally  made  the  enquiry,  taking 
the  record  of  the  evidence  recorded  by  the 
latter,  treating  it  as  recorded  by  himself,  taking 
a  difierent  view  of  the  truthfulness  of  witnesses 
whose  evidence  had  been  recorded,  and  then 
proceeding  to  try  and  convict  the  accused  on 
that  evidence.  Such  a  conviction  is  bad  and 
s.  350  of  the  Code  would,  in  no  way,  justify 
such  procedure.  EMPRESS  v.  DULZAHA,  6  C. 
P.L.R.  Cr.  11.  (9  A.  52,  F.;  15  C.  608,  10  b.iai, 
Appr.) 

(3940)— Ss  437,  438— See  DISCHARGE  OP 
ACCUSED,  9  Cr.L.J,  366  =  1  Ind.  Cas.  686. 

(3911)— Ss   437,  433  (1)— See   MAGISTRATE, 

Jurisdiction  of-General  Jurisdiction, 

Rat.  Un.  Cr.  C.  290  =  Cr.  Rg.  31  of  1886. 

(3942)— Ss.  437,  476  {  =  Crim  Pro.  Code,  Act 
X  of  1882,  .ss,  437,  476)— CrureinaZ  appeal- 
Directing  prosecution  of  witness. — Neither  s.  487 
nor  s.  476  of  the  Crim.  Pro.  Code  authorise 
a  Judge  who  hears  a  criminal  appeal  and  sets 
aside  a  conviction,  to  direct  in  such  judgment 
the  prosecution  of  a  witness  in  the  case. 
Empress  v.  Naipal,  A.B^N.  1889,  95 

(3943)— Ss.  437,  ^16— Jurisdiction— Sessions 
Judge — Further  inquiry — Discharge  of  accused 
by  Magistrate  and  direction  of  complainant' s  pro- 
secution— Sessions  Judge  to  refer  matter  to  High 
Court. — A  Sessions  Judge  has  no  jurisdiction  to 
direct  further  inquiry  in  a  case  in  which  the 
Magistrate  had  not  only  discharged  the  accused 
but,  under  s.  476  of  the  Crim.  Pro.  Code,  had 
directed  the  complainant's  prosecution  under 
s.  211,  Penal  Code.  The  Sessions  Judge  ought 
to  have  referred  the  case  to  the  High  Court. 
ARJUN  NAIK  v.  BIRA  BhoI,  15Cr.  L.J.  16  =  22 
Ind.  GciB.  169.  (22  Ind.  Cas.  145  =  15  Cr.L.J. 
1,F.) 
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(3944) — Ss.  437, 416— Further  inquiry— Prose- 
cution of  complainant  for  subsisti7ig  offerice 
— Notice. — An  order  for  further  inquiry  is  bad 
during  the  continuance  of  an  order  made  under 
s.  476,  Crim.  Pro.  Code,  for  prosecution  of  the 
complainant  for  an  ofience  under  s.  211,  I.P.C. 
An  order  for  further  inquiry  ought  not  to  be 
made  without  notice  to  the  accused.  KaNHU 
Naik  v.  NatabAR  Shaha,  15  Cr.L.J.  1  =  22 
Ind.  Cas.  145. 

(3945)— Ss.  437.  517—  Discharge  —  Proper 
order  to  be  passid  —  Stolen  property—  Its  dis- 
posal—  Confessicii  in  presence  of  the  police — Evi- 
dence  Act,  s.  25. —  Hdd,  that  an  order  to  the 
following  efiect  is  not  contemplated  by  s.  437, 
Crim.  Pro. Code.  "The  case  therefore  is  re-opened 
and  the  police  are  now  at  liberty  to  re  consider 
the  whole  position.  "  The  proper  course  to  be 
adopted  in  such  a  case  is  to  direct  the  Magistrate 
to  make  Further  enquiry  into  the  case.  Held, 
also,  thut  a  confession  made  by  an  accused  to  a 
private  person  in  the  presence  of  the  Police  is 
inadmissible  in  evidence  against  him.  Held, 
further  that,  where  an  accused  person  says  that 
the  alleged  stolen  property  is  not  his,  the  Court 
is  not  justified  in  ordering  that  it  should  be 
given  to  him.  It  should  be  retained  by  the 
Court  until  one  or  other  of  the  parties  has 
established  his  right  to  it.  If  it  has  been  paid 
or  given  to  the  accused,  the  Court  has  power 
to  call  upon  him  to  return  it  to  the  Court. 
CHANAN  v.  Crown,  37  P.W.R  1913,  Cr.  =  320 
P.L.R.  1913  =  21  Ind.  Cas.  468  =  14  Cr.  L.J. 
596. 

S.  438,  para  1  (  =  1882,  s.  438;  1872,  s.  296, 

para  1  ;  1861,  ss.  434.  435]°,  para  2,  new. 

See  High  Court,  Jurisdiction  of. 

See  High  Court,  Superintendence  and 

Powers  of. 
See  Reference  to  High  Court. 
See  Review. 
See  Revision. 

(3946)— S  433  (  =  Crim.  Pro.  Code,  Act  X  of 
1882,  ch.  XXXI,  s.  438)— Procedure.— Where 
a  Sessions  Judge  in  appeal  considers  that  the 
sentence  in  respect  of  some  of  the  accused  is 
inadequate,  that  the  oonviotions  of  some  of  the 
accused  should  be  reversed  and  that  an  order 
under  s.  106  of  the  Crim.  Pro.  Code,  in  respect 
of  somo,  should  be  set  aside,  held  that  the 
proper  procedure  was  to  dispose  of  the  appeal 
so  far  as  it  could  be  disposed  of  by  him  and  to 
report  separately  to  the  High  Court  as  to  neces- 
sary matters,  and  not  to  let  the  appeal  wait  for 
the  reference  to  the  High  Court.  EMPRESS  v. 
DURGA  PRASAD.  A.W.N.  1884,  130. 

(3947)  S.  438  {  =  Crim.  Pro.  Code,  1882, 
s.  438)— Scope  of.— 8.  438  enables  a  District 
Magistrate  to  report  to  the  High  Court  for 
orders  the  proceedings  of  any  inferior  Criminal 
Court  whose  records  he  has  examined  under 
s.  435;but  the  law  gives  him  no  power  to  critioise 
or  refer  the  proceedings  of  a  Court  superior  to 
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his     own,   e.g.,    the     Sessions    Court.     HIGH 

Court  Proceedings,  21st  Sep.  i885,  no. 

443,    2   Weir  563.   [F.,  2  Weir    666,    2   Weir 
565-] 

(3948)— S.  438— Scope  and  object  of  —It  is 
very  doubtful,  if  the  framers  of  s.  438  contem- 
pliited  references  of  the  proceedings  of  a  superior 
Court  by  one  subordinate  to  it.  In  any  case, 
such  a  reference  would  be  justifiable,  if  at  all, 
only  in  very  special  cases.  HIGH  COURT 
Proceedings,  No.  388  of  i890,  2  Weir  566. 

(3949)— S.  488— Scope  of.~A  District  Magis- 
trate is  not  warranted  by  s.  438,  Crim.  Pro. 
Code,  in  referring  for  the  orders  of  the  High 
Court  a  case  in  which  the  Ses.iions  Judge,  on 
appeal,  acquitted  and  discharged  the  accused. 
That  section,  having  regard  to  s.  485  of  the 
Code,  empowers  the  District  Magistrate  only  to 
refer  to  the  High  Court  proceedings  before  an 
inferior  Criminal  Court,  which  the  Sessions 
Court  is  not.  If  the  District  Magistrate  thicks 
a  failure  of  justice  has  occurred  in  such  a  case, 
his  proper  course  is  to  have  steps  taken  for  an 
appeal  to  be  preferred  against  the  order  of 
acquittal  by  the  Sessions  Judge.  QUEEN- 
Emprees  v.  Bapu,  Rat.  Un.  Cr.  C.  212. 

(3950) — 8.  i38~ Revision  against  acquittal. — 
Where  the  object  of  a  reference  under  s  438, 
by  a  District  Magistrate,  is  to  induce  the  High 
Court  to  set  aside  an  order  of  acquittal  by  an 
inferior  Court,  the  reference  will  not  be  enter- 
tained by  the  High  Court.  If  the  Local 
Government  desire  to  appeal  from  the  acquit- 
tal, s.  417  is  open  to  it.  EMPEROR  v.  MADAR 
Bakhsh,  25  A.  128  =  A.W.N.  1902,  200  [F., 
15  Cr.  L.J.  236  =  23  Ind.  Cas.  188  =  26  M  L.J. 
160,15  Cr.  L.J.  304=12  A.L.J.  255  =  23  Ind. 
Cas.  512,  1  Ind.  Cas.  238  =  5  N.L.R.  4  =  9  Cr. 
L.J.  211  ] 

(3951)— S.  iSS— Practice— Report  by  District 
Magistrate  against  order  made  by  Sessioyis 
Judge. — It  would  be  contrary  to  every  principle 
to  allow  a  District  Magistrate  to  report  against 
an  order  of  the  Sessions  Court  to  whom  he  is 
subordinate.  The  words,  "or  otherwise"  in 
s.  438,  were  not  intended  to  confer  upon  a 
Magistrate  the  power  to  question  the  propriety 
of  an  order  of  a  Sessions  Court  and  make  a 
reference  to  the  High  Court  upon  that  ground. 
Jamna  Bai  V  King  Emperor,  2  A.L.J.  589 
=  28  A.  91  =  A.W.N.  1903,  198  =  2  Cr.L.J     515. 

(3952) — S.  ^2idi— Inadequate  sentence  by  subor- 
dinate Magistrate — Reference  by  District  Magis- 
trate- — When  a  District  Magistrate  finds  that 
a  sentence  passed  by  a  Magistrate  of  the  First 
Class  and  confirmed  on  appeal  by  the  Sessions 
Judge  is  inadequate,  it  is  only  open  to  him  to 
bring  the  fact  to  the  notice  of  the  Local  Govern- 
ment or  to  instruct  the  Government  Pleader  to 
move  the  High  Court  in  the  matter.  It  is  not 
competent  to  him,  in  such  a  case,  to  report  the 
case  for  orders  of  the  High  Court,  under  s.  438. 
Emperor  v.  Krishnaji  Shamrao,  6  Bom. 
L.R.  1099  =  1  Cr.L.J.  1115.  [B.,  36  A.  378  = 
12  A.L  J.  519  =  15  Cr.L.J.  407  =  23Ind.  Cas. 
1007.] 
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(3953)— S.  438  (  =  Crim.  Pro.  Code,  1872, 
s.  296) — Power  of  Sessions  Juoge  to  admit  a 
convicted  person  to  bail. — A  Court  of  Sessions, 
acting  under  s.  296,  has  no  power  to  admit  a 
convicted  person  to  bail.  MOHESH  MUNDUL 
v.  Bolanath  Mundul,  3C.L.R.  404.  (23 
W.R.  Cr.  40,  Cited  d  F.) 

(3954J— S.  iS8— Reference  to  High  Court 
against  order  of  Magistrate  issuing  warrant  for 
attendance  of  absent  party  in  proceedings  under 
s.  145,  Crim.  Pro.  Code-—  On  application  lo  the 
Sessions  Judge  for  redress  against  the  illegality 
of  an  order  passed  by  a  Magistrate  under  s.  145, 
Crim.  Pro.  Code,  issuing  a  warrant  to  compel 
the  attendance  of  an  absent  party  in  such  pro- 
ceedings, he  should  report  the  matter  under 
s.  438  for  the  orders  of  the  High  Court,  if  he  is 
of  opinion  that  the  order  is  illegal  and  without 
jurisdioiion.  KEFATULLAH  V.  FERUZUDDIN 
MIAH,  5  C.W.N.  71. 

(3955)  —  S.  438 — Offences  not  exclusively  triable 
by  Court  of  Session,  disclosed  tn  preliminary 
enquiry— Commttmtnt— Whether  ought  to  be 
quashed. — The  tact  that  the  oSences  disclosed 
oy  the  evidence  taken  at  the  preliminary 
enquiry  are  not  exclusively  triable  by  a  Courii 
of  Session  is  no  ground  lor  quashing  a  commit- 
ment. In  re  SESSIONS  JUDGE  OF  TRICHI- 
NOPOLY,  7  M.L.T.  186  =  5  Ind.  Cas.  932  =  11 
Cr.L  J.  333. 

(3956)— S.  i28- Commitment  to  Court  of 
Session  of  some  accused—  Other  accused  not 
arrested — Whether  commiiment  to  be  quashed. 
— Tne  mere  fact  that,  the  accused  who  have 
been  commuted  to  the  Court  of  Session  were 
acting  in  concert  with  those  who  have  not  yet 
been  arrested  is  no  reason  for  quashing  the 
commitment ;  nor  the  inconvenience,  if  any, 
which  w,H  be  caused  by  the  trial  in  the  Ses- 
sions Court  of  the  accused  already  committed, 
before  that  of  others,  is  of  serious  importance. 
In  re  Ramasami  Servai,  7  M.L.T.  187  =  3 
Ind.  Cas.  933  =  11  Cr.  L  J.  333. 

(o957)— S.  438— Dwtjy  of  District  Magistrate 
to  report  cases  of  illegal  oraer  by  subordinate 
Magistrate,  to  the  High  Court.— The  Dittnct 
Magistrate  should  refer  lothe  High  Courtr  all 
cases  in  which  be  considers  the  order  of  a 
subordinate  Court  illegal,  as  it  is  for  the  High 
Court  to  determine  whether  or  not  the  illegality 
requires  correction.  HIGH  COURT  PROCEED- 
INGS, 27TH  Oct.  1880,  No.  2149,  2  Weir  564. 

(3953) — S.  4:38— Separate  appeals  by  accused 
persons  in  one  case — Appeal  by  some  of  them 
barred  by  limitation — Ccnviction  of  Ihe  other 
accused  set  aside  on  appeal— Practice.— When 
separate  appeals  are  filtd  by  several  accused 
persons  against  the  order  of  conviction  in  a  case 
passed  by  a  Magistrate  and  some  of  them  are 
barred  by  limitation  and  the  appellate  Court 
sets  aside  the  conviction  of  the  accused  whose 
appeals  are  within  limitation,  the  Court  must 
refer  to  the  Chief  Court  the  appeals  barred  by 
limitation  for  revision  of  the  order  of  the 
Magistrate    as    regards    the  appellants    whose 
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appeals  are  barred  by  limitation.    SABDAB   v. 
Empebor,  121  P.L.R.  1903. 

(3959)— S.  438  —Power  of  a  Subordinate 
Magistrate  to  revise  illegal  sentence- — Whea  a 
Subordinate  Magistrate  iinds  th^it  he  has  passed 
an  illegal  sentence,  his  proper  course  is  to  sub- 
mit the  record  to  the  District  Magistrate  for 
action  under  s.  438,  Crim.  Pro.  Code.  He  has 
no  authority  to  revise  his  own  order.  KING- 
EMPEBOR  v.,MAUNa  CHO,  2  L.B.R.  43.  [R. , 
14  Bur.  L.R.  81  =  7  Or.  L.J.  479  =  4  L.  B.  R. 
213.] 

(3960)— S.  438  (=- Crim.  Pro.  Cadet  1882, 
s.  438) — Reporting  by  District  Magistrate  of  a 
case  to  the  High  Court  on  letter  from  complain- 
ant—District Superintendent  of  Police, — The 
District  Magistrate  reported  the  proceedings  of 
the  Second  Glass  Magistrate  under  s.488  of  the 
Crim.  Pro.  Code,  on  representanioc  of  the 
Discriot  Superintendent  of  Police,  who  had 
himself  been  the  complainant  in  the  case  before 
the  Second  Class  Magistrate  :  Held,  that  the 
District  Magistrate  should  have  been  guided  by 
the  Criminal  Circulars,  p.  15,  s.  42,  and  that  he 
had  acted  irregularly  in  forwarding,  with  his 
own  incomplete  report,  the  communication 
addressed  to  him  by  the  complainant  protesting 
against  the  Second  Class  Magistrate's  decision. 
The  circumstance  that  the  complainant  holds 
office  as  District  Superintendent  of  Police  can 
give  him  no  right  to  make  any  representation 
to  the  District  Magistrate  in  the  form  of  an 
official  letter  or  memorandum  in  a  case  in 
which  he  was  personally  interested  ;  nor  can 
the  High  Court  take  such  letter  or  memoran- 
dum into  consideration  when  dealing  with  the 
case.  Queen-Empress  v.  Nagoo,  Rat.  Un. 
Cr.  C.  340  =  Cr.Rg  31  of  1887. 

(3961)— S,  438  (  =  Crim.  Pro.  Code,  1882, 
s.  438) — Old  offender,  conviction  of — Procedure 
under  section. — Where  the  Presidency  Magis- 
trate convicted  under  ss.  457  and  380,  I.P.C. , 
an  accused  whom  he  found  to  be  an  old  offender 
held,  that  the  Magistrate  should  have  acted 
under  s.  438,  Crim.  Pro.  Code,  and  committed 
the  accused  to  the  High  Court.  QUEEN- 
Empress  v.  Gavda  Sing,  Rat.  Un.Cr.C.  704 
=  Cp.Rg.  35  of  1894. 

(3962) -S.  438  (  =  Crim.  Pro.  Code,  1882, 
s,  438) — Reference  to  High  Court  of  questions 
of  law. — Provincial  Magistrates  are  not  com- 
petent to  refer  questions  of  law  that  may  arise 
before  them  for  the  decision  of  the  High  Court. 
Queen-Empress  v.  Kallu,  S.C.  71,  Oudh. 

(3963)— S.  i^Q— Proceedings  of  Court  of 
Session — Power  of  District  Magistrate  to  refer 
to  High  Court — Absence  of — Proper  course. — 
S.  438,  Crim.  Pro.  Code,  does  not  warrant  a 
District  Magistrate  in  reporting  to  the  High 
Court  the  proceedings  of  the  Court  of  Sessions. 
(28  A.  91,  23  C.  251,  R.)  The  District  Magis- 
trate should,  if  he  considers  the  Sessions 
Judge's  order  illegal,  move  the  Public  Prosecu- 
tor to  bring  it  before  the  High  Court.  Anga- 
MUTHUv.  VANATHRIAN,  12  M.L.T.  170  =  1912 
M.W.N.  812  =  16  Ind.  Caa.  522  =  13  Cr.  L.J. 
714  =  23  M.L.J.  732. 
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(3964)— S.  438— 6'en/e«ce  passed  by  Court 
of  Sessions — District  Magistrate's  power  to 
refer. — Semble. — A  District  Magistrate  is  not 
entitled  to  refer  a  case  to  the  Hieh  Court  with 
a  view  to  getting  a  sentence  passed  by  a  Court 
of  Sessions  enhanced.  It  is  extremely  incon- 
venient that  the  District  Magistrate  should 
criticise  an  order  passed  by  a  Court  superior  to 
him,  and  the  High  Court  should  not  interfere, 
except  for  special  reasons,  with  the  sentence 
passed  by  a  Court  of  Sessions,  on  a  reference 
made  to  it  by  the  District  Magistrate.  KlNG- 
Emperor  v.  Ganga.  12  a  L.J.  519  =  13  Cr. 
L.J.  407  =  23  Ind.  Gas.  1007  =  36  A.  378. 

(3965)— S.  i38— Reference  by  District  Magis- 
trate on  point  of  law  in  pending  case,  whether 
valid. — A  District  Magistrate  is  not  competent 
to  refer  to  a  High  Court,  under  s.  438  of  the 
Code  of  Criminal  Procedure,  a  point  of  law 
actually  arising  in  a  case  pending  before  him. 
In  re  Palani  Gownden,  15  Cr.  L.J.  472  =  24 
Ind.  Caa.  352. 

(3966)— 8.  438— See  SANCTION  TO  PROSE- 
CUTE—AUTHORITIES  COMPETENT  TO  GRANT 
SANCTION,  30  A.  109  =  4  A.L.J.  805  =  A.W.N. 
1903,  28  =  3  M.L.T.  115  =  6  Cr.  L.J.  454. 

(3967)— S.  438— See  SESSIONS  JUDGE, 
JURISDICTION  OF,  A.W.N.  1898.  12,  A.W.N. 
1903,  28. 

(3968) -S.      43S      (])— See      MAGISTRATE, 

Jurisdiction  of—  transfer  of    cases, 

ETC.,  Rat.  Un.  Cr.  C.  652  =  Cr.  Rg.  18  of  1893. 

(3969)— S.  438— See  Nos.  258,  374,  606,  693, 
800.  819,  1221,  1302,  1364,  1840,  2002,  2003, 
2090,  2125,  2167,  2213,  2486,  2584,  2585,  3513, 
3706,  3707,  3808,  3822  to  3832,  3863  to  3879, 
3940,  3941,  supra. 

(3970)— Ss.  438,  3^6  -  Conviction  for  a  minor 
offence — Facts  disclosing  a  more  serious  offence 
which  the  original  Court  tvas  not  competent  to 
try — Accused  not  prejudiced  nor  sentence  inade- 
guate — Whether  conviction  should  be  quashed. — 
Provided  the  Court  had  the  power  to  try  the 
offence  of  which  it  has  convicted  the  accused,  it 
is  not  necessary  to  quash  the  conviction  merely 
because  the  facts  disclose  a  more  serious  offence, 
which  the  Court  was  not  competent  to  try, 
unless  the  accused  was  prejudiced  or  the 
sentence  was  inadequate.  In  this  case,  the 
Sub-divisional  Magistrate  set  aside  the  convic- 
tion of  the  accused  for  an  offence  under  ss.  352, 
379  and  426,  Penal  Code,  on  the  sole  ground 
that  the  facts  disclosed  in  the  prosecution 
evidence  amounted  to  an  offence  under  s.  392, 
Penal  Code,  which  the  original  Magistrate, 
being  only  of  the  second  class,  was  not  em- 
powered to  try.  He  further  proceeded  to 
remand  the  case  to  the  same  Magistrate  for 
re-trial.  Held  that,  as  the  accused  was  in  no 
way  prejudiced  and  the  sentence  imposed  was 
prefectly  adequate,  there  was  no  reason  for 
subjecting  the  accused  to  a  fresh  trial.  In  re 
MOHIDEEN  BATCHA  SAHIB,  23  M.L.J.  484. 
(13  B.  502,  24  M.  675,  B.) 
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(3971)— Ss.  438.  436  (  =  Crim.  Pro.  Code. 
1872,  s.  296)— Applicability  of  sectio7i  ivhere 
term  for  appeal  unexpired. — Where  the  term 
for  appeal  has  not  expired,  it  was  held  to  be 
be  inadvisable  to  take  action  under  s.  296. 
Crown  v.  Bhikh,  S.C.  2,  Oudh. 

(3972)— Ss.  438,  436  — See  COMMITMENT  TO 
SESSIONS  COURT,  A.W.N.  1882,  105. 

(3973)— Ss.  438,  436— See  SESSIONS  JUDGE, 
JURISDICTION  OF,  7  C.  662. 

(3974)— Ss.    438,    436,    426,    439,    440— See 

Refeeencb  to  High  Court,  a.w.n.  1881, 

12. 

(3975)— Ss.  438,  436,  426,  439,  440,  199— See 
Penal  Code,  ss.  497,  498,  A.W.N,  1881,  112. 

(3976)— Ss,  438  a7id  A39— Acquittal— Revi- 
sion— Appeal. — Where  no  appeal  has  been  pre- 
ferred by  Government,  it  is  very  rarely  correct 
to  interfere,  on  revision,  with  an  acquittal. 
MuNSHi  V.  Crown,  13  P  W.R.  1907,  Or.  =72 
P.L.R.  1908  =  5  Or,  L.J.  438  (13  P.R.  1905, 
Cr,,  Overr.;  12  P.R.  1906.  Cr.,  R.) 

(3977)— Ss.  438,  439  (  =  Crim.  Pro.  Code, 
1882,  ss.  438,  4.^)— Reference  to  High  Court 
by  District  Magistrate  of  a  ca'ie  decided  by  Ses- 
sions Judge. — A  District  Magistrate,  if  he  con- 
siders that  there  has  been  a  miscarriage  of 
justice  in  an  appeal  heard  by  the  Sessions 
Judge,  should  not  report  'the  case  to  the  High 
Court  for  orders  under  s.  438,  but  should 
ocmmunioate  with  the  Public  Prosecutor  and 
invite  his  attention  to  it.  QueeN-EmpRESS  v. 
Shere  Singh,  9  A.  362  =  A.W.N.  1887,  64. 
[R„  2  A.L.J.  589  =  A.W.N.  1905,  198  =  28  A. 
91,  2N.L.R.  149  =  4  Cr.  L.J.  422,  8  Cr.  L.J. 
161  =  1  S  L.R.  40,  Cr.,  11  Cr.  L.J.  327  =  6  Ind. 
Cas.  358  =  8  M.L.T.  88.] 

(3978)-Ss.  438,  439-See  BEN.  ACT  III  OP 
1884,  ss.  236,  273  (1),  29  C.  491. 

(3979)— Ss.  438  and  439  {5^— Order  of 
acquittal — Reference  by  District  Magistrate — 
Right  of  appeal  against  acquittal — Revision — 
Practice  of  the  High  Court — It  is  against  the 
practice  of  the  High  Court  to  interfere  in 
revision  with  orders  of  acquittal  where  reference 
has  been  made  by  the  District  Magistrate. 
Right  of  appeal  against  orders  of  acquittal  is 
vested  in  the  Local  Government  and  not  in  the 
District  Magistrate.  It  is  only  open  to  him  to 
move  the  Local  Government  to  file  an  appeal. 
King  Emperor  v  Gur  Dayal,  12  A.L.J. 
255  =  15  Cr.  L.J.  304  =  23  Ind.  Cas.  512.  (24 
A.  346,  25  A.  128,  R.) 

S.  439,  paras  1  to  4  (  =  1882,  s.  439  ;  1872, 

s.  297;  1861,  ss.  404,  405)  para  5,  new. 

See  High  Court,  Jurisdiction  of. 
See  High  Court,  Superintendence  and 
Powers  of. 
See  Reference  to  High  Court. 
^ee  Review. 
See  Revision. 
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(3980)— S.  i39— Discretion  of  High  Coutt— 
Conditions — Practice. — It  is  not  the  practice  of 
the  High  Court  to  entertain  an  application  for 
revision  on  the  criminal  side  where  there  exists 
a  lower  Court  having  concurrent  revisional 
jurisdiction,  unless  an  application  for  revision 
has  been  made  to  the  latter  Court.  EMPEROR 
V.  Kali  Charan,  A.W.N.  1904,  232.  (A.W. 
N.  1890,  164,  F.)  [F.,  28  A.  268  =  A.W.N.  1905, 
279  =  3  Cr.  L.J.  53,  30  A.  116  =  A. W.N.  1908,25 
=  3  M.L.T.  124  =  1  Cr.  L.J.  48.] 

(3981)— S.  i39—Acq2iittal  —  High  Court's 
powers  of  tevision — Motionin  Court. — Although 
the  High  Court  has  power  to  interfere,  in  revi- 
sion, with  an  original  or  appellate  judgment  of 
acQuitcal,  it  will  not  ordinarily  do  sc  QayYDM 
ALI  v.  LAIYAZ  ALI,  27  A.  369  =  A. W.N.  1904, 
278.  [R.,  9  Cr.  L.J.  211  =  5  N.L.R.  4  =  1  Ind. 
Cas   238]. 

(3982)-S.  439— Crim.  Pro.  Code,  s.  417— 
Revision. — Though  the  High  t!!ourt  has  power  to 
interfere,  in  revision,  with  an  order  of  acquittal, 
yet,  ordinarily,  it  does  not  interfere  with  such 
an  order  in  the  exercise  of  its  revisional  juris- 
diction, because  an  appeal  can  always  be  made 
by  the  Local  Government  under  s.  417,  Crim. 
Pro.  Code.  HEERA  BAI  v.  PRAM.TI  Bhikaji, 
15  B.  349.  iF.,  LB.R.  1893-lSOO,  41 ;  R.,  23 
C.  975,  9  Cr.  L.J.  211  =  5  N.L.R.  4  =  1  Ind. 
Cas.  238]. 

(8983) — S.  439 — Practice— Power  under  the 
section,  how  exercised-  — '^hs  power  under  s.  439 
ought  to  be  exercised  with  great  care,  and,  with 
regard  to  pending  trials,  only  in  the  most  excep- 
tional cases.  INAMULLA  V.  KING- EMPEROR, 
2A.LJ.  673  =  A.W.N.  1905,238  =  2  Cr.  L.J. 
790. 

(3984)— S.  439— Practice.— The  High  Court, 
in  revision,  has  the  power  of  ordering  a  retrial, 
though  it  may  not  convert  a  finding  of  acquittal 
into  one  of  conviction.  QUEEN-EMPRESS  v. 
Ghose,  L  B.R.  1893—1900,  41.  (15  B.  360, 
6  A.  484,  F.) 

; 

(3985)— S.  i39— Practice,  old  and  new  laio.— 
The  powers  of  revision  conferred  upon  the  High 
Court  under  s.  439  of  the  Code  of  1882  are 
larger  than  any  exercised  by  them  under  the  old 
Act.  In  re  Gangamma,  2  Weir  538  =  2  Weir 
669. 

(3986)— S.  439  (  =  Crim.  Pro.  Code,  1872, 
s.  297)— Under  s.  489,  the  High  Court  is  not 
incompetent  to  interfere  in  revision  as  well  as 
to  interfere  on  appeal.  But  it  could  not  have 
been  the  intention  of  the  Code  that  a  person 
who,  as  appellant,  has  had  the  opportunity  of 
advancing  any  objection  he  desires  to  take  to 
the  proceedings  of  a  Court  by  which  he  has  been 
convicted,  should  again  have  the  opportunity  of 
raising  any  points  of  law  he  may  have  omitted 
to  raise  by  an  application  for  revision.  In  re 
VENKATACHALAM,  2  Weir  573. 

(3987)— S.  439  (  =  Crim.  Pro.  Code,  1882, 
s.  439).— S.  439  empowers  the  High  Court,  in 
the  case  of   any  proceedings   to  exercise  any  of 
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the  powers  given  to  a  Court  of  appeal  under 
s.  4'23  (c)  and,  therefore,  to  alter  or  reverse  such 
order.  The  High  Court  has,  therefore,  power 
to  set  aside  or  modify  the  Magistrate's  order  or 
to  direct  further  enquiry.  SubBanASARI  v. 
Karuppai,  2  Weir  575.  F.B.  =  2  Weir  634. 

(3988)— S.  439.— Though  s.  439  of  the  Crim. 
Pro.  Code,  1882,  gives  the  High  Court  power  to 
call  for  cases  not  only  on  judicial  information, 
but  also  when  they  otherwise  come  to  its 
knowledge,  yet,  in  moat  circumstances,  the 
right  practice  is  that  Judges  should  be  moved 
in  open  Court.  QUEEN-EMPRESS  v.  ABDUL, 
Rat.  Un.  Cr,  C.  577  =  16  B.  580. 

(3980)— S.  439.— Per  Banerjee,  J.— The  last 
paragraph  of  s.  439,  Crim,  Pro.  Code,  1882, 
cannot  be  held  to  limit  the  powers  of  a  Court  of 
appeal.  It  is  intended  only  to  limit,  in  certain 
respects,  the  revisional  powers  of  the  High 
Court,  which  would  otherwise  have  been  com- 
petent in  revision  to  convert  a  finding  of 
acquittal  into  one  of  conviction.  As  to  the 
extent  of  this  limitation  on  the  powers  of  the 
High  Court  as  a  Court  of  revision,  there  is 
some  conflict  of  opinion.  But  there  is  no  such 
restriction  imposed  under  s.  423  (6).  QUEEN- 
EMPRESS  v.  JABANULLA,  23  C.  975.  [R  ,  40 
C.  163  =  13  Cr.  L.J.  497  =  15  Ind.  Cas.  641.] 

(3990)— S.  439— Procedure.— Under  s.  439, 
Crim.  Pro.  Code,  1882,  although  it  is  not  usual 
for  the  High  Court  to  interfere  with  the  decision 
of  the  lower  Court,  when  the  decision  is  based 
upon  a  consideration  of  tbe  evidence,  yet,  if  the 
lower  Court  has  not  valued  the  testimony  of 
accomplices  as)it  ought  to  be,  and  has  admitted, 
improperly,  hearsay  evidence  on  important 
points,  the  High  Court  is  justified  in  going  into 
the  facts  of  the  case  in  exercise  of  their 
revisional  powers.  RAJONI  KANT  BOSE  v. 
ASAN  MULLICK,  2  C.W.N.  672.  [B.,  16  C.P. 
L.R.  171.] 

(3991)— S.  4:d9— High  Court's  power  to  rectify 
improper  acquittals. — There  is  nothing  in  the 
last  clause  of  s.  439,  Crim.  Pro.  Code,  1882, 
to  prevent  the  High  Courts  from  rectifying 
improper  acquittals  in  the  exercise  of  their  juris- 
diction under  this  section  ;  e.g.,  they  may 
reverse  an  acquittal  and  order  a  re-trial.  SAIYID 
HASSAN  Raza  Khan  v.  Mir  Mashhadi 
HUSAIN,  S.C.  191,  Oudh. 

(3992)— S.  id9—High  Court— Revision— Ac- 
quittal— Practice  and  procedure. — Although  the 
High  Court  does  not  ordinarily  interfere  with 
orders  of  acquittal  in  revision,  yet  it  cannot  be 
expected  that  it  would  hesitate  to  do  so,  where 
the  acquittal  is  based,  not  upon  an  appreciation 
of  doubtful  evidence,  but  upon  a  manifest  error 
in  law  appearing  on  the  face  of  the  judgment. 
It  is  not  open  to  Courts  to  question  the  discre- 
tion of  public  bodies,  vested  in  them  by  law. 
The  ahmedabXd  Municipality  v.  Magan- 
LAL  Khushaldas,  9  Bom.  L.R.  156  =  5  Cr.L. 
J.,  171. 

'(3993)-S.  439.— Where,  upon  the  evidence 
in  a  case  which  was  not  contradicted,  and  upon 
the  facts  admitted,   the   accused   were  clearly 
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guilty  under  s. 504,  and  one  of  them  under  s.  342, 
Penal  Code,  neither  of  them  being  a  summons 
case,  held,  that  the  acquittal  of  the  accused  was 
clearly  illegal.  The  High  Court  set  aside  the 
order  of  acquittal  and  directed  the  restoration  of 
the  case  to  the  file.  Sabapathy  Mudaly  v. 
KUPPUSAMY  MUDALY,  2  Weir  572. 

(3994)— S.  439  {  =  Crim.  Pro.  Code,  1882, 
s.  439) — Error  in  law  committed  by  appellate 
Court— High  Court's  poivers  of  revision — The 
refusal  by  a  Sessions  Judge  in  appeal  to  consider 
the  depositions  of  the  complainants  made  on  the 
night  of  the  occurrence,  which  were  contradicted 
by  them  in  their  subsequent  evidence  before  the 
Magistrate,  was  held  to  be  such  an  error  in  law 
as  would  justify  the  High  Court  in  setting  aside 
the  appellate  judgment  of  the  Sessions  Judge. 
In  re   APPasamy  Ditchadar,   2  Weir  573. 

(3995) — 5.439 — Practice — Summary  rejection 
of  an  appeal  by  the  Sessions  Judge — Revision 
of  the  Judge's  order — Biph  Court's  practice 
lohere  evidence  found  insufficient — Circuinstan- 
tial  evidence—  Suspicion—  Subsequent  conduct  of 
the  accused  conUrviing  suspicion. — On  an  appli- 
cation to  the  High  Court  to  set  aside  an  order  of 
the  Sessions  Judge,  summarily  dismissing  an 
appeal,  which  the  applicants  preferred  from  an 
order  of  a  Magistrate,  convicting  them  of  an 
ofience  under  the  Penal  Code,  the  High  Court, 
finding  that  the  evidence,  on  which  the  convic- 
tion was  based,  was  insufficient,  instead  of 
remanding  the  appeal  lor  a  hearing  on  its 
merits,  set  aside  the  conviction  and  sentence 
and  acquitted  and  discharged  the  accused. 
One  G.,  a  servant  of  the  complainant, 
deposited  for  safe  custody  a  sum  of  money  with 
1  (one  of  the  accused),  who  put  it  into  a  box, 
locked  it  and  kept  the  key  with  himself.  The 
other  accused  C  used  the  box  as  a  bed  during 
the  greater  part  of  the  night  and  the  next 
morning  the  lock  was  found  to  have  been  forced 
and  the  money  was  missing.  Neither  I  nor  C 
was  in  continuous  possession  of  the  box  from  the 
time  the  money  was  put  into  it  to  the  time  that 
it  was  missed.  It  was  found  by  the  Magistrate 
that  the  accused  set  up  a  false  story  to  account 
for  the  loss  of  the  money  and  the  evidence 
showed  that  the  accused  had  opportunities  to 
take  away  the  money  unnoticed.  On  a  charge, 
on  these  facts,  against  the  accused  under 
ss.  406,  109  of  the  Penal  Code,  with  respect  to 
the  money  lost,  held,  that  these  facts  could  not 
support  a  conviction.  Per  Stephen,  J.: — In  a 
case  of  this  kind,  where  there  is  no  eye  witness 
and  where  the  stolen  property  has  not  been 
found,  the  possibility  of  any  other  person  being 
a  culprit  must  be  excluded  before  the  accused 
can  be  convicted.  ISWAR  CHANDRA  Dass  v. 
Emperor,  10  C.W.N.  446  =  3  Cr.  L  J.  385. 

(3996) -S.  439  {  =  Ctim.  Pro  Code,  1882, 
s.  439)  Acquittal  on  one  charge  and  <onvic>ion 
on  another — Power  of  High  Court  to  change  the 
conviction. — Where  a  person,  who  is  charged 
under  ss.  295  and  379,  Penal  Code,  is  acquitted 
under  the  former  section,  but  is  oonv!cted  under 
the  latter  section,  it  is  doubtful,  having  regard 
to  the  last  para  of  s.   439,   Grim.  Pro.  Code, 
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whether  the  High  Court  has  the  power,  after 
setting  aside  the  conviction  under  s.  379,  Penal 
Code,  to  alter  the  coavictioa  to  one  under 
8.  295,  Penal  Code.  Vedagiri  MudALY  v. 
Sappani  MUDAiiY,  1  Weir  430  =  2  Weir  577. 

(3997)— S.  439  (  =  Cnw.  Pro.  Code,  1882, 
s.  4:39)— Conviction  without  knotuledge  of  the  fact 
of  the  accused  being  an  old  offender — Revision — 
Previous  convictions  not  proved.— The  fact  of  the 
prisoner  being  an  old  offender  not  having  been 
brought  to  the  Magistrate's  notice,  is  no  reason 
why  he  should  be  re -tried,  with  a  view  simply 
to  enhancement  of  the  punishment,  nor  should 
the  sentence  be  revised  with  reference  to  such 
convictions,  when  they  were  not  proved,  nor 
admitted  in  the  trial.  In  re  HYOTH  Mastan, 
2  WeirS74. 

(3998)— S.  439.— The  Chief  Court  declined  to 
grant  the  petition  for  revision  filed  on  behalf  of 
the  Crown  under  s,  439,  Crim.  Pro.  Code,  1898, 
praying  that  a  re-trial  of  the  case  may  be  ordered 
before  a  Court  competent  to  pass  an  adequate 
sentence,  having  regard  to  certain  previous 
convictions,  of  which  a  detail  was  given  in  the 
application,  when  it  appeared  that  the  prosecu- 
tion had  been  given  ample  opportunity  to  tender 
proof  of  the  previous  convictions  by  the  trying 
Magistrate,  and  the  prosecution  had  neglected 
to  prove  them.  EMPEROR  v.  GUL,  IM  P.L.R. 
1902  =  21  P.R,  1902,  Or. 

(8999)— S.  439. — The  accused  was  convicted 
and  sentenced  by  a  Magistrate  for  an  ofience 
under  s.  380  of  the  Penal  Code.  When  the 
sentence  was  passed,  there  was  no  suggestion 
whatever  that  he  was  a  previous  convict. 
Subsequent  enquiry,  directed  by  the  District 
Magistrate  on  Police  report,  bhowed  that  the 
accused  had  a  number  of  previous  convictions. 
On  a  motion  to  the  Chief  Court  under  s.  439, 
Crim.  Pro.  Code,1898,  foran  order  for  re-trial  by 
a  competent  Court  with  a  view  to  enhanced 
punishment,  held,  that  it  had  no  power  to  order 
a  new  trial,  under  the  circumstances,  except  in 
cases  where  the  omission  to  take  evidence  of 
previous  convictions  was  due  to  neglect  or 
misconduct  on  the  part  of  the  Magistrate. 
EmperoRt.  NUR  Mahammad,  3  Cr.  L  J.  341, 
43  P.R.  1903,  Cr.=42  P.L.R.  1906. 

(4000) — S.  439 — Bevision  —  Acquittal — Act 
XII  of  1896  (Excise),  s.  46  (c).— Tne  accused, 
licensed  sub-contractors  for  the  sale  of  liquor  in 
a  Native  State,  were  found  travelling  in  a  train 
at  a  station  in  British  territory  proceeding  to 
their  place  of  business  in  the  State  with  liquor 
which  they  had  purchased  in  the  State  under  a 
State  pass.  As  they  had  failed  to  obtain  a  pass 
from  the  Collector  of  the  District  in  v?hich  they 
were  found  travelling,  they  were  arrested  and 
charged  with  an  ofience  under  s.  46  (e)  of  Act 
XII  of  1896,  but  acquitted  by  the  trying  Magis- 
trate on  the  strength  of  remarks  on  page  106  of 
the  Punjab  Excise  Pamphlet.  The  District 
Magistrate  reported  the  case  to  the  Chief  Court 
for  revision  under  a.  438  of  the  Crim.  Pro.  Code. 
Held,  that  interference  on  revision  would  be 
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quite  improper,  it  being  open  to  the  Govero- 
ment  to  appeal,  if  they  so  desired,  CROWN  v. 
GURDIT  SINGH,  1  P.L.R.  1904. 

(4001)— S.  439— Revision— Limitation.— An 
application  for  the  revision  of  an  order  of 
acquittal  would  be  refused  when  the  applica- 
tion was  not  received  till  the  time  allowed  by 
the  law  of  limitation  for  an  appeal  from  an 
acquittal  had  all  but  expired.  MAUNG  SEIN 
v.  Maung  HMO,  U.B  R.  1897-1901,  Vol.  I,  103. 
IB.,  13  Cr.  L.J.  457  =  15  Ind.  Gas.  89  =  U.B.R. 
1911,  4th  Qr.  100.] 

(4002) — 8,  439— Appeal  against  acquittal — 
High  Court's  powers. — The  case  reported  in  14 
M.  363,  does  not  lay  down  that,  when  no  appeal 
has  been  preferred  by  the  Government  against 
an  acquittal,  the  High  Court  has  no  power  to 
revise.  What  it  lays  down  is,  that  revision, 
in  such  circumstances,  should  be  discouraged. 
Sesha  aiyangar  v.  Latohmana  Chetty.  2 
Weir  571  =  14  M.  363. 

(4003)  —  S.  439 — Sanction  to  prosecute — High 
Court — Procedure  to  be  observed. — In  an  appli- 
cation for  revocation  of  sanction  granted  by  the 
lower  Court,  the  High  Court  is  competent  to 
exercise  the  broad  and  general  powers  granted 
under  s.  195  of  the  Code  of  Criminal  Procedure 
whether  the  application  be  regarded  as  one 
under  s.  439  of  the  Code  of  Criminal  Procedure 
or  one  under  s.  622  of  the  Code  of  Civil  Pro- 
cedure of  1882.  The  High  Court  must  satisfy 
itself  that  the  case  is  one  in  which  the  sanction 
was  not  merely  fitly  accorded,  but  accorded 
with  due  regard  to  the  procedure  which,  in 
the  interest  of  the  accused  person,  ought  to  be 
observed.  JOY  NARAIN  JaNA  v.  UPENDRA 
Nabain  Bay,  13  C.L.J.  216  =  9  Ind.  Cas.  706. 

(4004) — S.  439 — Sentence,  enhancement  of — 
Defamation  — Unjustifiahle  and  calculated  to 
incite  resentment  between  communities— Nature 
of  punishment — Lapse  of  time — Imprisonment — 
Not  necessary. — Wnere  the  accused,  in  reply  to 
a  private  notice  to  show  cause  why  he  should 
not  be  excommunicated  from  the  Khoja  Panji- 
bhai  community,  published,  in  two  newspapers 
conducted  by  him,  a  violent  attack  declaring 
that  excommunication  was  merely  a  prelude  to 
the  murder  and  assassination  of  seceders  to  the 
Khoja  Pirai  community,  and  where  the  pub- 
lication was  found  by  the  Courts  not  only  to 
have  been  unjustifiable,  but  also  to  have  been 
calculated  greatly  to  enhance  the  fanatical 
resentment  of  the  Khoja  Panjibhai  community, 
against  seceders  to  the  Khoja  Pirai  community, 
held  that,  on  conviction,  a  sentence  of  a  fine 
of  Rs.  400  was  inadequate,  and  that,  in  view  of 
the  lapse  of  over  three  years  after  the  ofiending 
publication,  a  substantive  sentence  of  imprison- 
ment was  unnecessary,  but  that  an  enhanced 
fine  of  Rs.  1,000  would  be  sufficient.  HOOSEINI 
ALLAHRAKHIO  V.  JAFFAR   PADU,  4  S.L.R.  86 

=  8  lad.  Ca8.  218  =  11  Cr.  L.J.  593. 

(4005) — S,  439 — Bevision  —  Serious  discre- 
pancy in  evidence  for  the  prosecution— Failure 
of  both  Courts  to  take  its  notice — Power  of  High 
Court  to  set  aside  conviction  on   revision, — A 
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oonviotion  based  on  evidence  having  a  serious 
discrepancy  iherein,  of  which  no  notice  appears 
to  have  been  taken  by  both  ihe  lower  Courts,  is 
liable  to  be  set  aside  on  revision  under  s  439, 
Crim  Pro.  Code.  SADDA  SINGH  v.  CROWN,  8 
P.W.R.  1912,  Cr.  =  13  Ind.  Cas.  95  =  13  Cr.  L.J 
463  =  113  PL  R.  1912. 

(4006) — S.  ii9— Revision— Concurrent  find- 
ings'of  two  Courts — Strong  elemeyit  of  doubt — 
Track  evidence—Value  of  confession  not  well 
proved— Theft  of  chart — Penal  Code,  s.  379. — 
Held,  that  when  a  case  seems  ab  initio  im- 
probable and,  on  account  of  enmity  between  the 
parties  or  other  causes,  the  element  of  doubt  is 
very  strong  therein,  the  conviction  muat  be  set 
aside  even  on  revision,  notwithstanding  con- 
current findings  of  facts  by  both  the  ■  ourts 
below.  In  such  like  cases,  track  evidence 
amounts  to  little,  and  a  confession  not  well 
proved  is  of  no  value.  BOORI  v.  CROWN,  28 
P.W.R.  1912,  Cr,  =  16  Ind  Cas-  520  =  13  Cr. 
L  J.  712. 

(4007^— S.  439— Order  of  acquittal— High 
Court's  power  to  revise — Case  involving  question 
of  title — Summary  trial  -  Impropriety.  —  The 
High  Court  has  power  to  revise,  under  s.  439, 
Grim.  Pro,  Code,  an  order  of  acquittal,  but  this 
revisional  jurisdiction  will  be  exercised  sparingly 
and  generally  only  in  cases  where  there  is  an 
error  of  law  and  procedure  patent  on  the  face  of 
the  judgment.  (27  C.  320,  R.)  Where  the  case 
involved  the  decision  of  a  question  of  title  and 
the  production  of  documentary  ev>dence,  the 
Magistrate  ought  not  to  have  adopted  a  sum- 
mary procedure  in  trying  the  same.  CROWN 
V.  TIRITHDAS.  6  SLR.  120  =  17  Ind.  Cas.  403 
=  13  Cr.  L  J.  771. 

(4008) — S.  439 — Revision  —  Jurisdiction  of 
Criminal  Court— Civil  dispute— Complaint — 
Discouragement  of.  —  Every  discouragement 
should  be  given  to  the  habit  of  rushing  into  the 
Criminal  Courts,  where  a  civil  suit  is  pending  ; 
and  where  the  facts  stated  in  a  complaint 
disclosed  no  criminal  oSence,  it  can  atoice  be 
dismissed  by  the  Chief  Court  on  revision  under 
s.  439.  Crim.  Pro.  Code.  ANANT  SlNG  v, 
CROWN,  10  P.W.R.  1913,  Cr.=33  P  L.R.  1913 
=  18  Ind.  Cas.  688  =  14   Cr.  L.J   128. 

(4009)  —  S.  439  —  Revision  —  Concurrent 
finding  of  tivo  Courts — Insufficient  evidence. — 
Held,  that.,  though  it  is  very  unusual  to  inter- 
fere on  revision  on  facts,  where  the  evidence  is 
found  insufficient,  the  conviction  should  not 
be  allowed  to  stand.  Held,  also,  that  convic- 
tion should  be  based  not  upon  what  the  Courts 
consider  the  witnesses  ought  to  have  said  but 
upon  what  they  actually  do  say  ;  and  if,  by 
reason  of  a  witness  having  been  won  over,  the 
evidence  against  the  accused  becomes  too  weak 
to  justify  a  conviction,  the  case  for  the  prosecu- 
tion falls  to  the  ground,  LEHNA  v.  CROWN, 
12  P.W  R.  1913,  Cr.  =  66P,LR.  1913  =  19  Ind. 
Cas.  148  =  14  Cr. L.J.  148. 

(4010)— S.  i39— Doubt— Revision— First  re- 
port—Concurrent finding  .setting  aside  of. — Held 
that,  where,  with  reference  to  the  first  report  at 
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the  Thana  and  other  circumstances,  the  case 
against  an  accused  person  is  very  doubtful,  the 
benefit  of  the  doubt  should  be  given  to  the  accus- 
ed, and  in  such  a  case  even  the  concurrent  find- 
ings of  facts  by  the  lower  Courts  are  liable  to  be 
set  aside  on  revision.  KesAR  SINGH  v.  CROWN, 
5  P  W.R.  1913,  Cr.  =  l4  Cr.  L.J.  320=19  Ind. 
Cas.  1008  =  152  P.L  R.  1913. 

(4011) — S.  439 — Enhancement  of  sentence — 
Discretion  of  ihe  CMef  Court  to  interfere — Ac- 
ctised  undergone  the  sentence. — Held,  that, 
in  the  case  of  recommendations  for  enhance- 
ment of  sentences,  the  Chief  Court  is  not 
always  bound  to  interfere  under  s.  439,  Crim. 
Pro.  Code,  even  when  the  order  of  the  Court 
below  is  clriarly  wrong  in  law,  particularly 
when  the  accused  has  already  undergone  the 
sentence  of  imprisonment  or  has  paid  the  fine 
imposed  upon  him.  CROWN  v.  Hari  SINGH, 
29  P.W.R.  1913,  Cr.  =  313  PL.R.  1913  =  21  Ind. 
Cas  471  =  14  Cr  L  J.  599.  (7  P.R.  1839,  19  P. 
W.R.  1910,  Cr.,  F.)  [D.,  16  P.W.R.  1914,  Cr. 
=  37  P. L.R.  1914-19  P.R.  1914,  Cr.  =  15Cr. 
L.J.  260  =  23  Ind.  Cas.  468.] 

(4012) — S.  439  —  Revision  of  sentence  on 
consideratio7i  of  fresh  facts — Penal  Code,  s.  147 
— Rioting  over  disputed  possession  of  chur — 
Finding  of  Settlement  Officer  pronounced  after 
issue  of  Rule  considered  by  High  Court  in  revis- 
ing sentence. — In  a  case  of  rioting  arising  out 
of  a  dispute  relating  to  the  possession  of  a  chur 
between  the  semindar  and  the  talukdar  in 
which  bolh  the  lower  Courts  found  in  favour  of 
the  complainant  on  the  question  of  possession, 
but  the  Assistant  Settlement  Officer,  after  the 
judgment  of  the  Sessions  Judge  in  appeal  was 
pronounced  and  after  a  Rule  was  issued  by  the 
High  Court,  found  in  connection  with  the 
preparation  of  record-of-rights  that  thecultura- 
ble  area  in  the  chur  was  in  the  possession  of  the 
zemindar  whose  men  the  petitioners  were,  the 
High  Court  for  the  purpose  of  revising  the 
sentence,  considered  the  judgment  of  the 
Assistant  Settlement  Officer  and  reduced  the 
sentence.  ARAJ  Sarkar  v.  EMPEROR,  18  C. 
W  N.  646  =  15  Cr.  L.J.  473  =  24   Ind,  Cas.  561. 

(4013) — S.  439 — Revisio7i — Concurren  tfinding 
of  tioo  Courts  —  Evidence  not  convincing — Crimi- 
nating statement  before  a  constable — Criminal 
misappropriation — Penal  Code,  s,  403. — Held, 
that,  when  complainant  is  an  enemy  of  the 
accused  and  other  circumstances  of  the  case 
make  the  case  against  him  doubtful,  he  is  enti- 
tled to  be  acquitted  even  in  revision.  Rattu 
Ram  v.  Crown,  28  P.W  R.  1914,  Cr.  =  168  p. 
L.R.  1914  =  15  Cr.L.J.  591  =  25  Ind.  Cas.  343. 

(4014) — S-  i39—Misappreciation  of  evidence 
—  Revision. — Miller  and  Ayling,  JJ.  —  In 
revision,  it  is  in  the  discretion  of  a  High  Court 
to  exercise  its  power  of  going  into  the  question 
of  appreciation  of  evidence.  (22  C  998,  R.) 
Sankaran  Nair,  J.  idissenting). — Where  there 
has  been  misappreciation  of  evidence,  and  a 
convicted  person  claims  to  be  heard  to  shew 
that  the  lower  Courts  have  misappreciated  that 
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evidence,  and  that  he  has  been  unjustly  convict- 
ed, it  is  not  open  to  a  Judge  to  say  that  it  is 
within  his  discretion  to  permit  or  refuse  him  to 
do  so  or  not.  No  doubt,  the  sections  only  siiy 
that  the  High  Court  may  interfere  in  revision, 
but  "mav"  is  the  only  word  that  could  be  used. 
hi  re  VILLAGE  MUNSIFF  RaMASWAMI  GOUN- 
DAN,  15  Cr.L.J.  285  =  23  Ind.  Cas.  493. 

(4015)— S.  'i39— Revision— Power  to  interfere 
loWi  non-appealable  orders  —  Order  framing 
charqe  against  accused— Revisabtlity— Findings 
by  Civil  Court— Conviction  upon  different  find- 
ings  on  samefacts— Propriety— Duty  of  Criminal 
Courts.— The  Chief  Court  his  power,  under 
a.  439,  Crim.  Pro-  Code, to  interfere  with  orders, 
in  respect  of  which  no  appeal  would  lie  under 
the  Code,  and  may,  therefore,  set  aside,  if  it  so 
thinks  fit,  the  order  of  a  Magistrate  charging  an 
accused  person  with  an  offence.  It  would  be 
anamolous  to  hold  that  it  is  open  to  criminal 
Courts  to  go  behind  the  findings  of  the  Civil 
Courts  and  to  convict  of  cheating  and 
fraud  a  person  who,  upon  the  very  same 
facts,  had  succeeded  in  satisfying  the  Civil 
Court  upon  the  merits  of  the  case  of  the  legality 
of  his  claim.  CROWN  v.  BiSHBN  Das,  33  P.R. 
1910  Cr  =8  Ind  Cas.  1161  =  57  P.L  R.  1911  = 
12  Cr  L.J.  50.  (27  0.  126,  Diss-;  i5  P.R  1885, 
Cr  D  •  4-2  P.R  1885,  Cr.  25  C.  233.  26  G.  786, 
22'C.  131,  2  A  398,  19  A.W.N.  212,  20  B.  543 
and  18  P.R.  1904,  Cc.  B.) 

{4015-a)— S.  iS9— Findings  of  fact  — Wrong 
inferences  therefrom-  Accused  found  guilty  of 
offences  not  constituted  as  such  by  facts  found- 
Interference  by  High  Court— Revision.— ^here 
the  lower  Courts  have,  in  certain  of  the  charges, 
erred  in  their  inferences  from  facts  as  found, 
and  have  found  the  accused  guilty  of  offences 
which  are  not  constituted  by  such  facts,  the 
High  Court  will  interfere  in  revision,  in  exercise 
of  the  powers  conferred  by  s.  439,  Crim.  Pro. 
Code.  LOKUMAL  V.  Crown,  8  S.L.R.  199  = 
16  Cr  L.J.  230  =  27  Ind.  Cas  902. 

(4016)— S.  439  — See  ACQUITTAL,  9  A.  134. 
F.B.  =  A.W.N.  1886,  322. 

(4017)— S.  439— See  ACT  XVIII  OP  1879, 
s.  36.  21  A.  181  =  A.W.N.  l899.  15. 

(4018)— S.  439— Criminal  case— Revision- 
Enhancement  of  sentence — Discretion  of  Chief 
Court— See  ACT  VI  OF  1882,  s.  74,  37  P.L.R. 
1914  =  16  P.W.R.  1914,  Cr.  =  l5  Cr.L.J.  260  = 
23  Ind.  Cas.  468=  19  P.R.  1914.  Cr. 

(40i9)_S.  439— See  ACT  VI  OF  1882,  s.  74, 
35  P.W.R.  1910,  Cr. 

(4020)— S.  439— Case  of  doubt— Concurrent 
findings  of  lower  Courts  whether  can  be  set 
aside  in  revision— See  ACT  XII  OF  1896,  s.  51, 
43  P.W.R.  1913,  Cr.  =  98  P-L.R.  1914. 

(4021)— 8,  439— Sf-e  ACT  VIII  OF  1897, 
S8.  1  and  16,  28  C.  423  =  5  C.W.N.  211. 

(4022)— 3.  439— See  ACT  XV  OF  1903,  s.  7, 
36  P.W.R.  1908.  Or.  =  3  P.R.  1909,  Cr.=9  Cr. 
L.J.  3. 
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(4023)— S.  439  -  Revision  of  order  of  acquittal 
—See  BEN.  ACT  III  OF  1899,  ss.  3,  ol.  35,  861, 
416  (1)(5),  419,  17  C.W.N.  1250  =  14  Cr.L.J. 
511  =  20  Ind.  Cas.  991. 

(4024) — S.  439 — Enhancement  of  sentence — 
District  Magistrate  can  move  for  enhancement 
—See  BOM.  ACT  V  OP  1878,  s.  43  (5),  13  Bom. 
L.R.  1185  =  12  Ind.  Cas.   980  =  12  Cr.L.J.  604. 

(4025)— S.  4,39 — Application  to  Presidency 
Magistrate  by  counter-petitioner  to  declare 
that  the  inclusion  of  the  petitioner  as  a  candi- 
date for  the  Municipal  election  by  the  Presi- 
dent of  the  Madras  Corporation  was  illegal — 
Order  of  Presidency  Magistrate  allowing  the 
application — Revision  whether  lies — See  Mad. 
Act  III  OF  1901,  s.  413,  16  ML.T.  128  =  27  M. 
L.J.  2-27  =  15  Cr.L.J.  593  =  25  Ind.  Cas.  345. 

(4026)— 8.  439— See  PUN.  ACT  XX  OF 
1891.  S3  42  (1)  if},  201,  109  P.L.R.  1909  =  23 
P.W.R.  1909  =  2  P.E.  1910,  Cr. 

(4027)— S.  439— See  CRIMINAL  MISAPPRO- 
PRIATION, 11  P.R.  1908  =  27  P.W.R.  1908  =  8 
Cr.  L.J.  250. 

(40-.^8)  — 8.  439  — See  DEFAMATION,  6  P.W- 
R.  1910,  Cr.  =  10  P.R.  1910,  Cr. 

(4029)— S.  439— See  DISPUTE  AS  TO  POS- 
SESSION OF  IMMOVEABLE  PROPERTY,  A.W. 
N.  1905,  260  =  3  Cr.L.J.  48. 

(4030)— S.  439— Discrepant  evidence — Riot- 
ing —  Revision— See  PENAL  CODE,  ss.  147, 
332,  14  P.W.R.  1912,  Cr.  =  lll  P.L.R.  1912  = 
15  Ind.  Cas.  92  =  13  Cr.L.J.  460. 

(4031)— S.  439— See  PENAL  CODE,  ss.  302, 
304,  L.B.R.  1872—1892,  241, 

(4032)— S.  439— Unanimous  finding  of  fact 
by  lower  Courts — Interference  in  revision — See 
Penal  Code,  s.  411,  22  P.W.R.  1912,  Cr.= 
15  Ind.  Cas.  971  =  13  Cr.L.J.  555. 

(4033)— 8.  439— Concurrent  findings  of  fact 
when  may  be  set  aside  in  revision — See  PENAL 
Code,  s.  411,  18  P.W.R.  1914.  Cr.  =  113  P.L.R. 
1914  =  15  Cr.L.J.  521  =  24  lad,  Cas.  833. 

(4034) — S.  439— Fact§  proved  not  suflfioient  to 
support  conviction  —  Evidence  gone  into  in 
revision— See  PENAL  CODE,  ss.  415,  417,  511, 
17  C.W.N.  294  =  18  Ind.  Cas.  680=14  Cr.L.J. 
120. 

(4035)— 8.  439 -Case  of  cheating  — Discharge 
—•Revision-Re-trial— See  PENAL  CODE,  s.  420, 
10  P.W.R.  1912.  Cr.,  114  P.L.R.  1912  =  15 
Ind.  Cas.  88  =  13  Cr.L  J.  456. 

(4036)— S.  439— Finding  of  fact — Interference 
in  revision— See  PENAL  CODE,  s.  498,  36  P. 
W.R.  1913,  Cr.  =319  P.L.R  1913  =  21  Ind.  Cas. 
467  =  14  Cr.L.J.  595. 

(4037)— 8.  439— See  SANCTION  TO  PROSE- 
CUTE—REVOCATION OF  SANCTION.  33  P.L. 
R.  1902  =  8  P.R.  1902,  Cr. 

(4038)— S.  439— See  SENTENCE— POWERS 
OF  APPELLATE  COURT  —  ENHANCEMENT, 
142  P.L.R.  1902. 

(4039)  -8.  439  —  See  SESSIONS  JUDGE, 
JURISDICTION  OF,  4  N.W.P.  6. 
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(4040)— S.  439  (b)—See  DISCHARGE  OP 
ACCUSED,  8  P,R.  1900,  Or. 

(4041)— S.  439— See  Nos.  79,  104,  209,  258. 
306,  413,  425,  428,  584,  602,  692,  693,  735,  736, 
763,  799,  1021,  1025,  1029.  1193.  1199.  1221, 
1225  to  1229, 1237, 1300,  1303. 1529,  1657,  1838, 
1839,  1840,  1845  to  1851,  1876,  1924,  1977, 
2001,  2047.  2048,  2058,  2090,  2091,  2124,  2125, 
2141,  2148,  2167-A.  2172.  2211,  2237,  2253, 
2254,  2310,  2448,  2512.  2514,  2584.  2585,  2624, 
2626,  2630.  2698,2699,  2726,  2777.  2876,  2914, 
2932.  2982,  3068.  3143,  3161,  3162,  3343,  3359, 
3360,  3361,  3377, 3387,  3417,  3418,  3424,  3491, 
3492,  3494,  3504, 3528,  3562,  supra. 

(4042)— Sa.  439  (1  to  4),  488— S6e  REVISION 
—General  Principles,  5  B.H.G.  Cr.  81. 

(4043)— Ss.  439  (1  io  5).  A76—Stay  of  criminal 
proceeding  during  pendency  of  civil  sidt — 
iDiscretion  of  Magistrate. — The  High  Court 
declined  to  order  the  sta.y  of  criminal  proceed- 
ing under  s.  499,  Peml  Code,  initiated  under 
the  provisions  of  s.  476.  Crim.  Pro.  Code,  until 
the  decision  of  a  civil  suit  regarding  the  same 
Bubject-matter.  Per  Bampini.  J. — The  High 
Court  has  no  power  to  direct  that  criminal 
proceedings  before  a  Magistrate  should  be  stayed 
until  the  disposil  of  civil  appeal  in  which  the 
question  of  dispute  in  the  criminal  proceedings 
shall  have  been  decided.  (4  B.L  R.  F.B..  426, 
F.)  Per  Ghose,  J. — Having  regard  to  the  large 
powers  the  High  Court  possesses  under  s.  439 
of  the  Code  of  1882,  under  s.  15  of  the  Charter 
Act  and  ss.  23  and  29  of  the  Letters  Patent,  it 
must  be  held  that  the  High  Court  has  power  to 
order  a  Magistrate  to  stay  proceedings  in  his 
Court,  if  a  sufficient  case,  in  that  behalf,  is 
made  out.  But;  inasmuch  as  the  Legislature 
has  given  to  a  Magistrate  the  power  to  regulate 
the  proceedings  of  his  own  Court,  discretion 
should  ordinarily  be  left  to  the  Magistrate 
either  to  stay  proceedings  or  not.  as  he,  in  the 
circumstances  of  the  case,  may  think  it-  right 
and  proper,  It  cannot  be  said  that,  as  a  general 
rule,  a  proceeding  in  a  Criminal  Court  should 
be  stayed  pending  a  decision  of  a  Civil  suit  in 
regard  to  the  same  subject-matter ;  but 
ordinarily  it  is  not  desirable,  if  the  parties  to 
the  two  proceedings  are  substantially  the  same 
and  the  prosecution  before  the  Magistrate  is 
but  a  private  prosecution,  and  issues  in  two 
Courts  are  substantially  identical,  that  both  the 
cases  should  go  at  one  and  the  same  time.  It 
is  open  to  the  Magistrate,  having  regard  to  the 
facts  before  him.  to  consider  whether  it  is  not 
desirable  that  the  proceedings  in  his  Court 
should  bo  stayed  till  the  decision  of  the  civil 
suit,  or  for  a  limited  period  of  time  ;  and  it  is 
also  open  to  him  to  put  the  defendant  on  terms 
as  to  appearance  or  otherwise,  if  he  does  stay 
proceedings,  Raj  KUMARI  DEBI  v.  BAMA 
SUNDARI  DEBI,  23  C.  610.  [R.,  26  B.  785, 
31  C.  858,  35  C.  909  =  8  Cr.  L.J.  435,  15  Cr.  L. 
J.  488  =  24  Ind.  Cas.  576  =  7  Bur.  L.T.  73;  D., 
30  M.  226  ] 

(4044)— S.  439  (5)— Scope  o/.— Clause  5  of 
B.  439  does  not  oust   the  jurisdiction     of   the 
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High  Court  to  deal  with  cases  on  revision 
reported  by  the  District  Magistrate  or  Sessions 
Judge  of  hie  own  motion,  and  not  on  the 
application  of  the  accused.  KING-EmPEROR  v. 
APPULS.VWMY,  2  L.B  R.  209. 

(4045)— S.  439  (5) --Appealable sentence — High 
Court's  power  of  revision,  lohen  no  appeal  is 
preferred. — Although  a  sentence  is  an  appeal- 
able one,  and  no  appeal  is  preferred,  yet  s.  439 
(5)  does  not  preclude  the  High  Court  exercising 
its  powers  of  revision,  otherwise  than  at  the 
instance  of  the  party  who  could  have  appealed. 
In  re  SUBBJAN  Ghetty.  2  Weir  447  =  2  Weir 
577. 

(4045-a)— Ss.  439  (5),  435.  406.  118— Order 
under  s.  118  —  Sureties  required  to  be  of 
particular  class — Appeal  under  s.  406  not  filed 
— No  revision — Proceedings  called  for,  at  applic- 
ant's instance — Court  precluded  fro-m  interjeri^g 
suo  motu. — An  order  under  s.  118,  Crim.  Pro. 
Code,  calling  upon  the  applicant  to  furnish 
sureties,  who  were  required  to  be  landholders  in 
the  neighbourhood  of  the  accused  either  holding 
100  acres  of  land  or  paying  income  tax  is  valid 
and  cannot  be  interfered  with  by  way  of  revision 
under  s.  439.  Crim.  Pro.  Cede.  (3  S.L.R.  239.  F.), 
By  virtue  of  s.  406,  Crim.  Pro  Code,  an  appeal 
lay  against  the  order  under  s.  118  to  the  District 
Magistrate.  But  where  the  petitioner  has  not 
approached  the  District  Magistrate,  the  High 
Court  is  precluded  by  s.  439  (5)  from  entertaining 
an  application  for  revision.  In  a  case  where 
the  High  Court  has  not  acted  of  its  own 
motion  in  calling  for  the  proceedings  under 
s.  435,  but,  at  the  instance  of  the  applicant,  it 
would  be  a  pure  quibble  to  say  that,  in  gpite  of 
the  provisions  of  s.  439  (5),  Crim. Pro.  Code,  the 
Court  could  do  what  the  applicant  wants,  of  its 
own  motion.  JuMO  v.  CROWN,  8  S.L.R.  229 
=  16  Cr.  L.J.  252  =  28  Ind.  Cas.  108. 

(4046)— Ss.  439,  88  and  386  —  Revision  — 
Criminal  cases  —  Attachment  of  accused's 
property  to  recover  fine — Revision  does  not  lie  to 
set  aside — Attachment  —  Joint  Hindu  family 
property,  if  attachable. — The  petitioners  applied 
for  revision  of  an  order  directing  attachment  of 
certain  property  to  recover  fine  imposed  on  the 
accused,  on  the  ground  that  the  property  was 
not  attachable  under  law.  for  it  was  joint  Hindu 
family  property  of  the  petitioners  and  the 
accused  had  only  a  share  in  it.  Held,  that  a 
revision  did  not  lie  (22  C.  935,  20  M.  88,  A.W. 
N.  1898,  173.  Rules  and  orders  of  the  chief 
Court,  Vol.  III.  p.  133.  R.)  Qucere.- Whethar 
the  attachment  was  rightly  ordered.  HiRA 
LAL  V.  Crown.  28  P.L.R.  1915  =  16  Cr.  L.J. 
166  =  27  Ind.  Cas.  550. 

(4047)— Ss.  439,  144— See  HIGH  COURT, 
SUPERINTENDENCE  AND  POWERS  OP,  19 
C.  127. 

(4048)— Ss.  439, 423  (c)ond 515— Fig/iCoMrfs 
powers  of  revision — Whether  affected  by  s.  515. 
— The  powers  of  revision  conferred  on  the  High 
Court  by  ss.  439  and  423  (c)  are  not  taken  away 
by  the  power  of  revision  given  to  the  District 
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Magistrate   by    s.  515.     KARAM  BAHADIN    v. 
Crown,  5  S  L.R.  179  =  13  Ind.Caa.  223  =  13  Cr. 

L.J.  31.  (19  W.R.  Cr.,  1,  3  C.  757,  4  B.  624,  R.) 
(4049)  — 8s.  439.  435— See  SESSIONS  JUDGE, 

Jurisdiction  of,  7  B.H.C.,  Cr.  73. 

(4050)— Ss.  439,  464,  i66— Accused,  lunatic 
— Procedure  of  Magistrate. — If  the  Magistrate 
finds  that  the  accused  was  of  unsound  mind  at 
the  time  when  the  ofience  was  committed  and 
continues  so  at  the  time  of  the  trial,  he  should 
proceed  under  ss.  464  and  466.  In  the  former 
case,  his  proceedings  are  open  to  revision  under 
s.  439,  Crim.  Pro.  Code,  as  the  final  order  for 
detention  in  an  asylum  is  not  appealable. 
Empress  v.  Chadami  Lal,  A.W.N.  1900,  47. 

(4051) — Ss.  439,  476 — Revisional  jurisdiction 
of  High  Court  to  interfere  ivith  orders  of  subor- 
dinate Civil  Court  under  s.  476 — Civ.  Pro. 
Code,  s.  522. — The  propriety  of  an  order  of  a 
subordinate  Civil  Court  under  s.  476,  Crim. 
Pro.  Code,  directing  an  enquiry  into  an  ofience 
believed  to  have  been  committed  before  that 
Court,  or  brought  under  its  notice  in  the  course 
of  a  judicial  proceeding,  cannot  be  considered 
by  the  High  Court  under  its  criminal  revisional 
jurisdiction,  under  s.  439,  Crim.  Pro.  Code. 
But  the  High  Court  has  revisional  jurisdiction 
over  such  proceedings  under  s.  476,  conferred 
by  s.  622  of  the  Code  of  Civil  Procedure.  This 
jurisdiction  is  exercisable  only  in  cases  where 
the  subordinate  Civil  Court  has  acted  without 
jurisdiction  or  has  failed  to  exercise  its  juris- 
diction, or  has  acted  in  the  exercise  of  its 
jurisdiction,  illegally  or  with  material  irregul- 
arity. Per  Banerji,  J.,  cotitra -.—The  High 
Court  has  the  power,  under  a.  439,  Crim.  Pro. 
Code,  to  interfere  when  a  subordinate  Court, 
civil,  criminal,  or  revenue,  has  taken  proceedings 
under  s.  476  of  that  Code,  but  it  should  not 
exercise  its  powers  where  a  Court  of  competent 
juri  diction  has  held  the  proceedings,  unless  in 
its  opinion,  a  failure  of  justice  has  actually  taken 
place,  hi  the  matter  of  the  petition  of,  Bhup 
KUNWAR,  26  A  249  =  A  W  N.  1904, 15  =  1  Cr  L. 
J.  73.  (26  M.  98,  8  C.W.N.  73,  A.W.N.  1902, 
202,  f2.)  [Z>iss.,  37  M.  317.  15  Cr.  L.J.  33  =  22 
Ind.  Cas.  177  =  9  NL.R.  184;  R.,  28  A.  551  =  3 
A.L.J.  394  =  A.W.N.  1906,  103  =  3  Cr.  L.J.  400 
=  1  M.L.T.  219,  34  A.  267  =  9  A.L  J.  231  =  13 
Cr.  L.J.  141  =  13  Ind.  Cas.  829,  37  C.  714  =  14 
C.W.N.  806  =  11  Cr.  L.J.  357  =  6  Ind.  Cas.  473, 
40  C.  477  =  17  C.LJ.  245  =  17  C.W.N.  647  =  14 
Cr.  L.J.  197  =  19  Ind.  Cas.  197,  32  M.  49  =  9 
Cr.  L.J.  41  =  19  M.L  J.  42  =  4  M.L.T.  404.  33 
M.  48  =  10  Cr.  L  J.  420  =  3  Ind.  Cas.  934  =  19 M. 
L.J.  766  =  6  M.L.T.  327,  4  A.L.J.  701  =  A.W. 
N.  1907,  277,  A.W.N.  1904,  170,  15  Cr.  L.J. 
217  =  22  Ind  Cas.  101  =  17  O.C  25,  1  Ind.  Cas. 
597,  3L.B.R.  234,  103  P. L.R.  1908  =  5  P.R. 
1908,  Cr.  =  7  P. W.R.  1908.  Cr  =7  Cr.LJ.  281, 
U.B.R.  1907,1st  Qr,,  Cr.  P.C.,  p.  1  =  6  Cr. 
L.J.  25.] 

(4052)— Ss.  439,  AIQ—Uigh  Court's  power  of 
revision. — The  High  Court. as  a  Court  of  revision, 
has  no  power  under  s.  439  of  the  Code  of  Crimi- 
nal Procedure,  1898,  to  interfere  when  a  Court 
has  taken  action  under  s,  476  of  the  Code<     The 
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reasons  for  the  decision  in  21  M.  124  are  not 
applicable  to  the  amended  section  (a.  476).  That 
decision  was  passed  under  the  Code  of  1882, 
ERANHOIil  ATHAN  v.  KING-EMPEROR,  26  M. 
98  =  2  Weir  576  =  2  Weir  595,  F.B.  [Overruled, 
33  M.  48  =  19  M.L  J.  766  =  6  M.L.T.  327  =  10 
Cr.  L.J.  420  =  3  Ind,  Cas.  934  ;  Diss.,  15  Cr.L.J. 
33  =  22  Ind.  Cas.  177  =  9  N.L  R.  184  ;  Not  F., 
103  P.L.R.  1908  =  5  P.R.  1908,  Cr.  =7P.W.R. 
1908,  Cr.,  8  C.W.N.  73;  E  .  26  A.  249  =  A.W.N. 
1904,  15,  U  B.R.  1907.  1st  Qc,  Cr.P.C.  1  =  6  Cr. 
L.J.  25,  17  M.L.J.  584  =  3  M.L.T.  79,  F.B.  =31 
M.  140  =  7  Cr.  L.J.  54,  4  A.L.J.  803  =  A.W.N. 
1908,  27  =  7  Cr.  L  J.  1  =  2  ML.T.  512,  34  C.  42 
=  11  iC.W.N.  125  =  4  Cr.L.J,  460,3  L.B.R. 
234,  P,B.,  7P.W.R.  1908  =  103  P.L.R.  190S  = 
5  P.R.  1908,  Cr.,  40  C.  477  =  17  C.L.J.  245  = 
17  C.W.N.  647  =  19  Ind.  Cas.  197  =  14  Cr.  LJ. 
197,  1  Ind.  Cas.  597,  37  C.  714  =  11  Cr.  L  J. 
357  =  6  Ind.  Cas.  473  =  14  C.W.N.  806.  32  M. 
49  =  4  ML.T.  404  =  19  ML. J.  42  =  9  Cr.  L  J. 
41;  D.,  9  C.W.N.  1030,  29  M.  100  =  3  Cr.  L.J. 
376.] 

(4053)— Ss.  439,  il6—Eigh  Court's  poioer  of 
revision. — The  High  Court  has  power  in  revision 
to  set  aside  an  order  passed  by  a  Civil,  Criminal 
or  Revenue  Court  under  s.  476  of  the  Code  of 
Criminal  Procedure,  But  such  power  should 
not  be  exercised  where  the  Cour*;  below  has 
arrived  at  a  judicial  opinion  on  evidence  that 
there  is  ground  for  inquiring  into  an  offence 
referred  to  in  s.  195.  merely  because  the  High 
Court   disagrees   with    that    opinion.    GANDA 

Singh  v.Bisakhi,  78  P.L  R.  1902  =  18  PR. 
1902,  Cr. 

(4054)— Ss  439,  416— Power  of  revision  of 
High  Court. — The  High  Court  has  power  in 
revision  to  set  aside  an  order  passed  by  a  Civil 
or  Criminal  or  Revenue  Court  under  s,  476  of 
the  Code.  If  the  Subordinate  Court  forms  a 
real  opinion,  which  amounts  to  a  judicial 
opinion,  founded  on  the  evidence,  to  the  effect 
that  there  are  grounds  for  enquiry  into  any 
offence  referred  to  in  s.  195,  the  High  Court 
ought  not  in  revision  to  interfere  merely  on  the 
ground  that  it  disagrees  with  that  opinion. 
Where  a  Magistrate,  having  power  to  make  an 
order  under  s.  476,  misdescribing  or  misconceiv- 
ing the  authority  which  he  had  to  make,  signed 
the  order  as  "Magistrate"  instead  of  as 
"  Collector,  "  held,  that  there  was  not  BuCfioient 
ground  for  the  HighCourt  to  interferein  revision. 
i?i  the  matter  of  the  petition  of  ALAMDAK 
HUSAIN,  23  A.  249=  A.W.N.  1901,  59.  [F.,  26 
A.  514  =  A.W.N.  1904,90,35  C.  909  =  8Cr.  L.J. 
435,  3  Cr.  L.J.  73  =  163  P.L.R.  1905;  Rel,  15 
Cr.  L.J.  33  =  22  Ind.  Cas.  177  =  9  N.L.R.  184; 
JR.,  26  A.  249  =  A.W.N.  1904,  15.  4  A.L.J,  701 
=  A. W.N.  1907,  277  =  6  Cr.L.J.  360,  A.W.N. 
1901,  177,    78  P.L.R.  1902  =  18  P.R.  1902,  Cr.] 

(4055)— Ss.  439,  476— Order  passed  by  Small 
Cause  Court — Provincial  Small  Cause  Courts 
Act  (IX  of  1887),  s.  25— Revision,— An  applica- 
tion to  revise  an  order,  under  s.  476,  Crim. 
Pro.  Code,  of  the  Judge  of  a  Provincial  Small 
Cause  Couit,  lies  under  s.  25  of  Act  IX  of  1887 
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and  not  under  s.  439  of  the  Code  of  Criminal 
Prooedure.  The  power  of  revision  conferred  by 
8.  25  of  the  Provincial  Small  Cause  Courts  Act 
is  much  narrower  than  under  the  Code  of 
Criminal  Procedure.  It  is  only  when  some 
substantial  injustice  has  directly  resulted  from 
a  material  misapplication  or  misapprehension 
of  law  or  from  a  material  error  of  prooedure 
that  the  High  Court  intervenes  under  s.  25  of 
the  Provincial  Small  Cause  Courts  Act. 
Gaqgero  Francesco  v.  Emperor,  14  Or. 
L.J.  496  =  20  Ind.  Caa  752  =  7  L. BR.  76  =  6 
Bar.  L.T.  144. 

U055-a)—Ss.  139.  A.16~0rder  madeby  a  Civil 
Court  under  s-  i76— High  Court's  poiuer  to 
interfere  under  s.  439  — The  High  Court  hag  no 
power  under  s.  4.39,  Crim.  Pro.  Code,  to 
interfere  with  an  order  made  by  a  Civil  Court 
under  s.  476,  Crim.  Pro.  Code.  In  re  MANNAR 
Chetti,  17  M  L.T.  268  =  16  Cr  L  J,  232  =  27 
Ind.  Caa.  904.  {-26  M.  139,  26  A.  249,  F.B., 
40  C.  477,  F.B.,  F.) 

(4056)— Ss.  439  and  480  to  484  -Contempt  of 
Court— See  PENAL  OODE,  s.  -228,  23  P.W.R. 
191'i,  Cr.,  15Ind.  Cas.  983  =  13  Cr.  L.J.  567. 

(4057)— Ss.  439  and  idl—Relense  of  prisoner 
on  biil—Poioers  of  the  High  Court. — Per  White, 
C.J. — Where  a  prisoner  has  bean  released  on 
bail  by  a  Sessions  Judge,  the  High  Court  will 
not  interfere  with  the  order  of  the  Sessions 
Judge.  Ptr  Davies.  J.—Tha  High  Court  has 
jurisdiction  to  interfere  in  revision,  if  the  Judge 
has  pased  an  illegal  order.  Per  White,  C.J. 
and  Davies,  J. — Where  a  Sessions  Judge,  after 
considering  the  evidence,  thinks  that  there  are 
no  reasonable  grounds  for  believing  the  accused 
to  be  guilty  of  the  oSance  of  which  ha  is  ac- 
cused, and  releases  him  on  bail,  the  High  Court 
will  not  go  behind  this  finding  and  cancel  the 
order  of  the  Judge  releasing  the  accused  on 
bail.  Queen  v.  Thimma  Reddi,  10  M.L  J. 
411. 

(4053)  —Ss.  439,  503— Revision— Complai^it— 
Examination  of  complainant  i7i  presence  of 
accused—  Practice  —  Pardanashin  looman  — 
Daughter  of  prostitute  married  to  respectable 
person — Examination  on  commis'^ion — Power  of 
the  Chief  Court  on  revision  under  s.  439-  — 
Where  it  is  doubtful  whether  any  oSence  has 
been  committed,  having  regard  to  proceedings 
held  previously  before  another  Magistrate,  the 
trying  Magistrate  must,  before  any  other  step 
is  taken,  insist  on  examining  the  complainant 
in  the  presence  of  the  accused,  so  that  the 
latter  may  have  an  opportunity  of  cross  exa- 
mining the  complainant,  The  Magistrate 
must,  first  of  all,  be  satisfied  that  the  ofienoe 
actually  took  place  within  the  local  limits  of 
his  jurisdiction  and  that  there  is  nothing  in  the 
former  proceedings  to  debirthH  complainant  from 
prosecuting  hi?  complain?.  The  mere  fact  that 
a  woman  is  the  daughter  of  a  prostitute  is  suffi- 
cient to  show  that  she  is  not  a  pardanashin  lady. 
If  she  has  been  married  to  a  respectable  person, 
in  whose  family  v/omen  observe  parda,  she  is 
cotitled  to  be  treated  with  respect,   despite   hor 
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lowly  origin.  A  complaint  was  made  at  Delhi 
under  ss.  363,  442,  I, P.O.,  against  the  accused 
residing  at  Hissar,  for  kidnapping  A.  The 
accused  contended  that  A  was  his  lawful  wife 
and  resided  at  Hissar  as  a  pardanashin  lady. 
Held,  (1)  that  A  should  not  be  compelled  to 
attend  the  Delhi  Court  for  the  purpose  of  her 
examination  ;  (2)  that  A  should  be  examined 
upon  commission  through  the  District  Magis- 
trate, Hissar,  arrangements  being  made  to 
respect  her  pardah.  MiRZA  ABDUL  GHAFUR 
Beg  v.  THE  GROWN,  11  P.W.R.  1913,  Cr.  =  18 
Ind.  Caa.  147=  14  Cr.  L  J.  3  =  43  P.L.R.  1914, 

(4059)— Ss.  439  and  520-Ses  REVISION- 
GENERAL  PRINCIPLES,  27  A.  630  =  A. W.N. 
1905,  139  =  2  Cr.  L.J.   331. 

(4060)— Ss.  439,  522— See  RESTORATION  OP 
Property,  27  A.  415  =  A.W.N.  1905,  19  =  2 
A.L.J.  64  =  2  Cr.  L.J.  24. 

(4061)— Ss.  439,  562— Revision  —  Criminal 
cases —  Q  lettion  of  fact — Witness — Credibility  of 
— Ground  for  believing  witness,  testimony 
against  some  of  the  accused  —  Security  to  keep 
peace. — There  ware  two  cross  complaints,  one 
by  M,  against  G,  and  his  son  R,  and  the  other 
by  C,  against  M.  and  three  others.  The 
Magistrate  acquitted  M,  and  the  three  accused, 
but  convicted  C,  and  fined  him  Rs.  30  and 
acquitted  his  son  R.  The  evidence  against  C. 
and  R,  was  the  same.  On  appeal  the  District 
Magistrate  gave  a  finding  which  was  equivalent 
to  rejecting  M's  evidence  as  unreliaola,  but 
upheld  the  conviotioo  and  for  the  fine  he 
substituted  an  order  under  s.  562  of  the  Crim. 
Pro.  Code  for  security  for  keeping  the  peace. 
On  revision,  the  conviction  and  the  order 
demanding  security  were  set  aside,  on  the 
ground  that  no  distinction  could  be  drawn  bet- 
ween C  and  R,  and  none  of  the  evidence  seemad 
reliable  and  it  was  difficult  to  say  which  party 
was  the  aggressor.  CHHAJU  MAL  v.  CROWN, 
21  P.L.R.  1914  =  12  P.W.R.  1914,  Cr. 

(406-2)— .Ss.  439,  562— Revision —Powers  of 
High  Court. — The  High  Court  cannot  in  revision 
set  aside  an  order  under  s.  562  of  the  Crim.  Pro. 
Code,  ordering  an  accused  person  to  execute  a 
bond  to  be  of  good  behaviour  and  substitute  in 
its  place  a  sentence  of  whipping  or  imprison- 
ment. King- EMPEROR  v.  Ghasite,  12  A.L. 
J.  1244  =  16  Cr.  L  J.  43  =  26  Ind.  Caa.  633. 

S.  440  (  =  1882,  a.  440  ;  1872,  a.  297). 

(406.3)— S.  440  =  See  Criminal  Case,  IOC. 
L  J.  S0  =  3Ind.  Cas.  393. 

(4064)— S.  440— See  Nos.  104,  1021,  1923, 
2001,  2514,  3068,  3562,-3610,  3697.  3727,  3728, 
3731  to  3745,  3804,  3974,  3974,  supra  and 
No.  4796,  infra. 

(4064-a)— S.  441— See  No,  2049,  supra. 

S.  443  v  =  1882,  a.  443  ;   1872,  a.  72,  piiras 

land  2,  74,  para  1.) 

(4065) -S   443  —  See  European  British 

SUBJECT,  6  C.  83  =  6  C.L.R.  463. 

(4066)— Ch.  XXXIlI.s.  443— See  EUROPEAN 
BRITISH  SUBJECT,  27  A.  397=2  A.L.J.  20  = 
A.W.N.  1905,  5  =  2  Gr.L.J.  17. 
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(4067)— Ss.  443,  446,  463— Sse  JUfilSDlC- 
TION  OF  CRIMINAL  COURTS— JURISDICTIOK 

OVER  Europeans,  4  A.  I4i. 

(4068)— Ss.  443  and  454— See  MAGISTRATE, 
Jurisdiction  of— General  jurisdiction, 
16  M.  308  =  2  Weir  579. 

S.  4i6  (  =  1882,  8.  446  ;  1872,  s.  74,  para  2). 

(4069)— S.  446— See  No.  4067,  supra. 

S.  447  (1882,  s.  447  ;  1872,  as.  75,  para  1, 

438,  para  2). 

(4070)  — S.  447— See  COMMITMENT  TO  SES- 
SIONS COURT,  A.W.N.  1881,  150. 

(4071)— S.  447— See  No.  2749,  supra. 

(4072)— Ss.    447,    449— See    TRANSFER    OF 

Criminal  Cases— General,  29  B.  575  =  7 
Bom.  L.R.  104. 

S.  449  (  =  1882,  8.  449;  1872,  8.  76). 

(4073) -S.  449— See  No.  4072,  supra. 

S.  450  (  =  1882,  8.  451). 

(4074)— S.  450  {  =  Crim.  Pro.  Code,  1882. 
s.  451) — "European"  explained.— The  word 
"European  "  in  s.  451  means  a  person  born  in 
Eurooe.  Queen-Empress  v.  MOSS,  16  A.  88 
=  A.W.N.  1894,  23, 

(4075)— S.  450  (  =  Crim.  Pro.  Code,  1882, 
s.  451) — European  British  Subject — Sesssioyis 
trial— Trial  by  mixed  jury. — Even  in  cases  of 
trials  of  European  British  subjects  as  accused, 
trials  before  Sessions  Court  must  ordinarily  be 
with  the  aid  of  assessors,  unless  tbey  claim  to 
be  tried  by  a  jury,  vfhen  they  are  entitled  to 
have  a  mixed  jury,  and  not  a  jury  consist- 
ing entirely  of  Europeans.  MULLINEAUX  v. 
Empress,  ll  P.R.  1896,  Cr.  (18  P.  R.  1888, 
Not  F.) 

S.  451.  paras  1   to   8   (  =  1882,  s.  451-A), 

paras  9  and  10  (=1882,  a.  45t-B). 

(4076)— S.  451  (  =  Crim.  Pro.  Code,  1882, 
s.  4:51  A) — European  British  subject— Claim  for 
trial  by  jury — Transfer  to  another  Magistrate. 
— Where  the  proceedings  against  an  European 
British  subject  have  reached  the  stage  men- 
tioned in  s.  451-A.  and  he  has  claimed  a  trial 
by  jury,  the  District  Magistrate  is  not  compe- 
tent to  transfer  the  trial  to  a  Magistrate,  before 
whom  no  claim  for  such  a  trial  could  be  made, 
and    to   deprive     him    thereby     of    his  right. 

Macgregor  v.  Empress,  2  iP.R.  1896,  Cr. 

(4077) — S.  451  (U — European  British  subject 
— Right  to  be  tried  by  a  jury. — An  European 
British  subject  charged  with  an  offence  under 
s.  354,  I. P.O.,  a  war;:ant  case,  when  asked  at  the 
outset  of  the  proceer'ings  against  him,  did  not 
wish  to  be  tried  by  a  jury.  A  charge  was  framed 
against  him,  and  at  his  request  certain  witness- 
es who  had  been  examined  for  the  prosecution 
were  ordered  to  be  re-called  for  cross-examina- 
tion. At  this  stage  of  the  trial,  before  a  date 
had  been  fixed  for  the  re-appoarance  of  the 
prosecution  witnesses  asked  for  by  th.e  acoused, 
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an  application  was  presented  on  his  behalf  ask- 
ing that  be  mtght.  bo  tried  by  a  jury.  Held,  that 
the  mere  fact  that  the  accused,  before  the  trial 
had  begun,  slated  that  he  did  not  wish  for  a 
jury,  did  not  prevent  him  altering  his  mind  after- 
wards, and  claiming  a  jury  within  the  time 
allowed  by  the  section,  and  that  the  Magistrate 
should  have  allowed  the  application.  EMPEROR 
v.  SULLIVAN  C.  I,,  24  A.  511  =  A. W.N.  1902, 
142.  [R.,  1  P.R.  1908,  Cr.  =4  P.W.R.  1903,  Cr. 
=  7  Cr.  L.J.  274  =  186  P. L.R.  1908.] 

(4078)— S.  451  (9)— See  EUROPEAN  BRITISH 
SUBJECT,  1  L.B.R.  158. 

(4079)— S.  451— Ste  Nos.  618,  2749,  supra. 

(4080)— Ss.  451,  127  {  =  Crim.  Pro.  Code, 
1872,  ss.  137,  480) — Order  by  officer  superior  in 
rank  to  an  officer  in  charge  of  police  station — 
Likelihood  of  breach  of  peace — Relevancy  of 
opinion  of  policeman. — An  order  by  a  Deputy 
Commissioner  of  Police,  who  is  an  officer 
superior  in  rank  to  an  officer  in  charge  of  a 
police  station,  directing  the  dispersal  of  an 
as  embly  of  five  or  more  persons  likely  to  cause 
a  disturbance  of  the  public  peace,  is  an  order 
by  a  lawful  authority  within  the  meaning  of 
s.  480.  Whether  a  disturbance  of  the  peace  is 
likely  to  be  caused  must  of  necessity  be  very 
much  a  matter  of  opinion,  and  the  police  officer, 
to  whose  discretion  the  law  leaves  the  duties  of 
dispersing  a^^semblies,  must  of  course  act  upon 
his  own  opinion,  one  way  or  the  other  ;  if  his 
opinion  is  relevant,  the  grounds  upon  which  it 
is  based  are  also  relevant.  The  Magistrate 
himself  must  look  to  the  surrounding  circum- 
stances and  form  his  own  conclusion,  whether 
the  acts  committed  were  reasonably  likely 
to  lead  to  a  breach  of  the  peace.  EMPRESS  v. 
TUCKER,  7  B.  42  =  7  Ind.  Jur.  202. 

S.  452  (  =  1882,  8.   432;    Act  X   of  1875. 

8.  37). 

(4081)— Ss.  452,  408,  404  (  =  Crim.  Pro. 
Code,  1882,  ss.  452,  408,  4Qi)—Non- European 
British  subject  jointly  tried  with  European 
British  subject — Appeal. — A  British  subject, 
but  not  an  European  British  subject,  jointly 
tried  with  a  European  British  subject,  is  not 
entitled,  under  s.  452,  to  appeal  to  the  High 
Court  on  a  conviction  by  the  District  Magis- 
trate, the  right  of  appeal  to  the  High  Court 
being  given  only  to  European  British  subjects. 
In  re  JOB  SOLOMON,  14  B,  160.  [D.,  L.B.R. 
1893—1900,  516,] 

S.  453  (  =  1882,  8.  453  ;  1872,  s.  83). 

(4082)— S.  453— See  No.  4067,  supra. 

(4083)— Ss.  453,  454— See  JURISDICTION 
OF  Criminal  Court— Jurisdiction  over 
Europeans,  12  B.  561. 

S.  454  (  =  1882,  8.  484;  1872,  s.  84). 

(4084)— S.  454  (  =  s.  454,  Crim.  Pro,  Code, 
1882) — Cross  cases  of  rioting—Procedure.— In 
cross  cases  of  rioting,  the  Magistrate  held  the 
trial  on  "parallel  lines  " — the  witnesses  for  the 
prosecution  in  each  case  in  turn  were  examined 
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in  chief,  then  followed  their  crofs-examination 
also  in  each  case  in  turn,  and  next  such  re- 
examination as  was  necesf5ary — di.scharged  the 
accused  in  one  case,  and  called  upon  the 
accused  in  the  other  case  to  go  into  his  defence. 
Held,  that  Magistrate  acted  improperly,  and  a 
new  trial  should  be  ordered.  Cha  KOWRI  LALL 
V.  MOTI  KURMI,  13  C.L.R.  275.  (7  C.  65  =  3  C 
L.R.  352,  F.)  lAvpl-,  30  M.  233  =  '2  M  L.T.  89 
=  5  Cr.  L.J.  290  ;  K,  8  C.W.N.  344  ;  D.,  1  C. 
W  N.  4>26.] 

(4085)— S.  454  (  =  Crim,  Pro-  Code,  1882, 
s.  454)  — Scope  of  the  section. — The  INIagistrate  is 
not  bound,  by  virtueof  the  provision  contained  in 
the  last  clause  of  s.  454,  Crim.  Pro.  Code,  1882, 
to  ask  an  accused  person' categorically  whether 
he  claims  his  right  as  an  European  British  sub- 
ject, much  less  is  he  obliged  to  explain  his 
rights     to    him    as     such    subject.     TOBIN  v. 

Empress,  5  P.R.  1885,  Cr. 

(4086)— S.  454  (=:Crim.  Pro.  Code,  1872, 
s.  8'i)— European  Britiah  subject — Waiver  of 
right  to  be  tried  os  such— Appeal. — An  Euro- 
pean British  subject,  who  has  not  claimed  to 
he  tried  as  such,  cannot  claim  to  appeal  to  the 
Chief  Court  as  an  European  British  subject 
from  his  conviction.  KEOUGH  v.  CrOWN,  17 
P.R  1878,  Cr.  [R.,  136  P. L.R.  1908,  Cr,  =  l  P. 
R.  1903  =  4  P.W.R.  1908  =  7  Cr.L.J.  274  ;  D., 
1  P.R.  1908,  Cr.] 

(4087)— S.  454  {  =  Crim.  Pro-  Code,  1882, 
s.  454) — European  British  subject.  —  Where 
either  the  name  or  the  personal  appearance  of 
the  accused  suggests  that  he  may  be  an  Euro= 
pean  subject,  the  proper  course  for  the  Magis- 
trate is  to  question  the  accused  as  to  his  status 
under  s.  454.  Crim,  Pro.  Code.  QUEEN- 
Empress  v.  William  SHANKS,  L.B.R,  1872 
—1892,  408. 

(4088)— S.  454— See  WAIVER,  6  C  83  =  6  C. 
L.R.  463. 

(4089)- S.  454— See  Nos.  68,  4068,  4083, 
supra. 
S.  456  1  =  1882,  B.456;  1872,  8.81,  para  1). 

(4090)— S.  456— See  No  2957,  supra. 

S.  460  (  =  1882,  8.  460;  1872,  s.  234,  para 

1,  cl.  2,  1861,  s.  323). 

See  No.  68,  supra. 
309,    276,    284,    217— See 
Jurisdiction  of,  3  W.R. 


(4091)— S.  460— 
(4092)— Ss.    460, 

Sessions  Judge, 

Cr.  Cir.  1. 

S,  463  (  =  1882 

(4092-a)— S.  463 

S.  464  (  =  1882 

para  3,  1861, 

(4093)— S.  464- 
P.R.  1894,  Cr. 

(4094)— S.  464- 
1905,  2. 

(4095)— S.  464- 


,  8.  463  ;  1872,  s.  87). 
—See  Nos.  181,  2982,  supra. 

,  B.  464  ;  1872,  ss.  423.  424, 

8.  388). 

-See  ACCUSED  PERSON,  11 

-See   Insanity,    a.  W.  N. 
■See  Nos.  3067,  4050,  supra. 


(4096)— Ss.  464,  466  (  =  Criw.  Pro.  Code, 
1882,  ss.  464,  466) — Proceedings  against  persons 
of  unsound  mind. — Where  the  Magistrate  is  of 
opinioD  that  the  accused  is  of  unsound  mind 


Crim.  Pro  Code  (Act  Y  of  1898)— con/inwed. 

and  therefore  incapable  of  making  his  defence, 
he  cannot  legally  acquit  him.  But  be  is 
bound  to  postpone  further  proceedings  in  the 
case,  and  either  release  him  on  bail  or  report 
thp  case  to  Government.  In  re  AtCHAMMA, 
2  Weir  381. 

(4097)— Ss.  464  and  i66— Procedure  in  cases 
of  lunatics — The  District  Magistrate  should, 
as  soon  as  he  saw  reason  to  believe  that  the 
accused  was  of  unsound  mind  and  consequent- 
ly incapable  of  making  his  defence,  proceed 
according  to  ss.  464  and  466  of  the  Crim.  Pro. 
Code.  Again,  he  should  take  evidence  as  to  his 
unsoundness  of  mind  at  the  time  of  committing 
th?  offence  before  he  proceeds  to  acquit  him  on 
the  ground  that  he  did  not  know  the  nature  of 
the  act,  or  that  he  was  doing  what  was  either 
wrong  or  contrary  to  law.  QuebN-EMPRESS 
V.  Nga  Han  shin,  U.B.R.  1892—1896,  Yol.  I, 
50. 

(4098)— Ss.  464,  ^66- Lunacy  of  accused- 
Procedure. — A  Magistrate  who  finds  that  an 
accused  person  was  of  unsound  mind  both  when 
he  committed  the  oiience  and  at  the  time  of 
the  trial,  should  not  continue  the  trial  but 
pass  order,  under  ss,  464  and  466  of  the  Crim. 
Pro.  Code.  It  is  not  a  trial  in  which  a  verdict 
of  guilty  or  not  guilty  could  be  legally  pro- 
nounced. Empress  v.  Chadami  Lal,  A.W, 
N.  1900,  47. 

(4099)— Ss.  464,  466,  470  i  =  Crtm.  Pro. 
Code,  1872,  ss.  423,  424,  i29)— Proceedings 
against  lunatics. — An  order  making  over  an 
accused  person  to  his  brother  for  safe  custody, 
on  the  ground  of  the  weak  intellect  of  the 
accused  cannot  be  passed  upon  the  mere  report 
of  the  Civil  Surgeon.  If  the  order  is  made 
under  h.  422,  the  Magistrate  should  examine 
the  Civil  Surgeon  as  directed  ins.  4  23.  If  it 
is  made  under  s.  429  (470),  he  should  detain 
the  accused  in  custody  and  report  the  case  to 
Government.  HIGH  COURT  PROCEEDINGS, 
13TH  Oct.  1880,  No.  19»5.  2  Weir  580. 

(4100)— Ss.  464.  469.  465,  466  (  =  C>m.  Pro. 
Code,  1872,  ss.  423,  424,  425.  426)— Proceed- 
ings  against  person  incapable  of  makMg  defence. 
— A  person  who  is  incapable  of  making  a 
defence  is  not  according  to  ss  423 — 426  to  be 
tried  Ss.  427,  428  and  432  (s^.  467,  468  and 
473  of  the  Code  of  1898)  provide  for  the  trial 
of  such  an  accused  person  when  he  is  found  to 
be  capable  of  making  a  defence,  and  if  tried 
under  the  former  of  those  sections,  he  might 
be    acquitted    under    s.  429    (s.  470).     HIGH 

Court  Proceedings,  3rd  Dec,  1880, 
No.  2477,  2  Weir  581. 

(4101)— Ss.  464,  471  (  =  Crim.  Pro.  Code, 
1861,  ss.  388  to  394) — Accused  person  a  lunatic 
— Course  to  be  pursued— Rules  embodying  ss.  38S 
to  394- — If  a  person  charged  with  an  offence 
appear  to  be  of  an  unsound  mind,  and  incapa- 
ble of  making  a  defence  when  brought  before  a 
Magistrate,  that  officer,  after  ascertaining  the 
prima  facie  truth  of  the  charge,  and  making, 
the  enquiries  prescribed  in  s.  388  of  the  Crim. 
Pro.  Code,  regarding  the   state  of   mind  of  thei 
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accused,  if  he  consider  the  person  to  be  of  un- 
sound mind,  is  to  stay  all  further  proceedings. 
If  the  oSence  be  bailable,  the  Magistrate  may 
release  the  party  on  sufficient  security  being 
given  that,  he  shall  be  properly  taken  care  of,  be 
prevented  from  doing  injury  to  himself  or 
others,  and  for  his  appearance  when  required. 
If  the  oSence  be  not  bailable,  or  if  the  required 
bail  be  not  given,  the  accused  must  be  kept  in 
safe  custody  in  such  place  as  the  Local  Govern- 
ment shall  direct.  The  Magistrate  may  at  any 
time,  if  he  has  reason  for  believing  tha«  the 
person  is  of  sound  miud,  resume  the  investiga- 
tion ;  but  if  the  accused  person,  when  again 
brought  before  the  M^.gistrate,  shall  still  appear 
to  be  of  unsound  mind  and  incapable  of  making 
a  defence,  the  Magistrate  shall  act  as  provided 
by  ss.  388  and  390  ;  the  course  taken  under 
s.  390  following,  as  a  necessary  consequence, 
the  enquiry  held  under  s.  888,  If  the  ofieuce 
be  one  triable  by  a  Magistrate,  he  should  com- 
plete the  trial.  It  he  determines  that  the  oSence 
was  committed  by  the  accused  in  a  sound  state 
of  mind,  he  should  pass  sentence  on  him 
according  to  law;  if  not,  the  Magistrate  should 
retain  him  in  safe  custody  till  the  orders  of  the 
Local  Government  be  received  (or  his  removal 
to  and  detention  in  a  Lunatic  Asylum.  If  the 
offence  be  not  triible  by  the  Magistrate,  he 
must,  if  the  accused  is  in  a  fit  state  of  mind  to 
make  a  defence,  complete  his  investigation  and 
must  commit  him  for  trial.  If,  in  the  course 
of  the  trial,  the  prisoner  appear  to  be  of  un- 
sound mind,  the  Sessions  Judge  must  suspend 
proceedings,  and  follow  the  course  prescribed 
by  s.  389.  Under  no  circumstances  should  a 
party  accused  of  an  offence,  being  at  the  time 
of  unsound  mind,  and  incapable  of  making  a 
defence,  be  examined  by  a  Magistrate,  or  com- 
mitted for  trial.  CRIMINAL  CIRCULAR,  No.  14 
OF  1864,  1  W.R.  Cr.  Cir.  1. 

S.  465  (  =  1882,  8.  463  ;  1872.  88.  43,425; 

1881,  8.  389). 

(4102)— S.  465  (  =  Crim.  Fro.  Code,  1882, 
s.  465) — Power  of  Sessions  Judge. — A  Sessions 
Judge  has  no  power  to  stay  proceedings  and  to 
direct  an  enquiry  as  to  the  state  of  an  accused's 
mind,  because  it  appears  to  him  "  proolematic" 
whether  the  accused  is  capable  of  making  a 
defence.  In  sucki  cases,  the  proper  procedure 
to  be  followed  is  provided  for  in  s  465.  In  re 
PiSARlTURAKA  MADAR  SAHIB.  2  Weir  137. 
frf(4103)-8.  465— See  Nos.  1738,  ^778,  3080, 
4100,  sjipra. 

S.466  (  =  1882,  B.  466;  1872,  s.  426;  1861, 

8.  390). 

(4104)— S.  466— See  INSANITY,  2  C.  356. 
(4105)— S.  466 -See  Nos.  4056,  4096  to  4100, 
supra. 


— S  467. 

(4106)— S.  467— Sef  No. 


2586,  supra. 


S.  468  (  =  1882,  8.  468  ;  1872,  s-  428  ;  1861, 

8  392). 

(4107)— S.  468— See  FALSE  EVIDENCE,  6  0. 
440=7  C.L.R.  330. 
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S.  469  (  =  1882,  8.469  ;  1872,8.  424,  paras 

1  and  2). 

(4108)— S.  469— See  No.  4100,  supra. 

S.  470  (  =  1882,  8.  470  ;  1872,  a.  429;  1861, 

s.  393). 

(4109)— S.  470  (  =  CHm.  Pro.  Code,  1882, 
s-  470) — Insanity — Medical  evidence.  —  When 
the  prisoner  killed  his  brol:her-in-law,  there  was 
apparently  no  enmity  or  quarrel  between  them, 
and  the  only  motive  given  out  by  the  prisoner 
was  that  he  might  be  killed  by  the  authorities 
and  get  to  heaven,  held,  that  the  opinion  of  a 
medical  witness  would  be  necessary.  It  wag 
directed  that  iihe  prisoner  should  be  placed 
under  the  supervision  of  the  Medical  Officer  in 
charge  of  the  jail  who  was  to  send  report  after 
one  month's  observation.  Held  by  Turner,  C. 
J. — If  we  are  to  accept  the  explanation  of  the 
motive  as  truly  representing  the  thoughts  of 
the  prisoner  at  the  time  he  committed  the 
offence,  his  case  does  not  fall  within  the  legal 
definition  of  unsoundness  of  mind  sufficient  to 
excuse  a  crime.  That  definition  has  always 
been  regarded  by  medical  science  as  escluding 
cases  in  which  a  person  of  unsound  mind 
ought  to  be  dealt  with  as  a  lunatic  and  not  as 
a  criminal.  In  re  VENKATESA  BHATTA,  2 
Weir  583. 

(4110)— 8.  470— See  Nos.  2168,  4099,  supra. 

(4111)— Ss.  470,  471  {  =  Crim.  Pro.  Code, 
1882,  ss.  470,  471) — Crime  committed,  while 
suffering  jrom  temporary  insanity, —  Where  a 
Magistrate  finds,  after  examination  of  some  of 
the  prosecution  witnesses,  tbat  the  accused 
committed  the  offence,  while  ho  Wi»s  suffering 
from  temporary  insanity,  he  should  act  under 
ss.  470,  471  of  the  Code.  Ha  is  not  competent 
to  discharge  him  under  s.  253,  if  it  does  not 
appear  that  the  accused  is  of  unsound  mind 
at  the  trial.  In  re  LANKA  CHINNA  KAMUDU, 
2  Weir  582.      [R.,  17  C.P.L.R.  113.J 

(4112)  — Ss.  470  and  471— See  UNSOUNDNESS 
OF  MIND,  L.B.R,  1893-1900,  680. 

S.   471,   para8  1  and  2  (  =  1882,   s-   471; 

1872,  8.  430 ;  1861,  8.  394)  ;  para  3  ( =  1882, 
8.  473-Ai  ;  para  4  (  =  1882,  8.  475  B.) 

(4113) — S.  471— Deaf  and  dumb  person — 
Guilty  of  murder — Proper  course  to  be  taken — 
See  Deaf  and  dumb  person,  13  P.R.  I9il, 
Cr.=39  P. W.R.  1911  =  1'2  Ind.  Gas.  989  =  12 
Cr.  L.J.  613. 

(4114)— S.  471— See  FALSE  CHARGE,  2  C.L. 
R.  315. 

(4115)— S.  471 -See  Nos.  1738,  2168,  4101, 
4111,  4112,  supra, 

(4116)— Ss.  471.  473— Se.?  ACT  I  OF  1877, 
s.  42,  '22  W.R.  329. 

S.  473  (=1882.  a.  473  ;  1872,  8.  432  ;  1861, 

8.  393,  cl.  2). 

(4117)— S.  473— See  No.  4116,  supra. 
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S.  474  (  =  1882,  9.  474;  1872.  s.  433;  1861, 

B.  395,  cl.  3). 

(4118)  8s.  474,  476— Sfe  PERJURY,  4  A.L, 
J.  811  =  7  Cr.  L.J.  3  =  A.W.N.  1908,  22. 

S.  476  (  =  1882,  s.  476  ;  1872,  as.  471,  477  ; 

1861,  8S.  171,  176.) 

See  High  Court,  Jurisdiction  of. 

See  Revision. 

{4119)-S.  476  {  =  Crim.  Pro.  Code,  1S72, 
s.  471) — Scope  of. — It  is  only  in  oases  exclu- 
sively triable  by  the  Court  of  Sessions,  that  the 
Judge  is  empowered  to  commit,  or  hold  to  bail 
and  try  an  accused  person  charged  with  the 
offences  mentioned  in  ss.  467,  469,  471.  In 
cases  of  a  light  nature,  such  as,  oases  of  giving 
false  evidence,  not  triable  by  the  Court  of 
Sessions  exclusively,  all  thao  the  Judge  is 
empowered  to  do,  is  to  send  the  case  for  enquiry 
to  any  Magistrate,  having  power  to  try  or  to 
commit  for  trial  the  accused  person  under 
s.  471,  The  words  "commit  the  case  itself" 
occurring  in  s.  471,  do  not  mean  that  the  Court 
rf  Sessions  may  commit  the  case  to  itself.  In  re 
FataIYAH  khan,  3  C.L.R.  599. 

(4120) — S.  476 — Application  of  section. — 
S.  476  applies  only  to  offences  referred  to  in 
s.  195,  when  such  offences  are  committed 
before  the  Court  which  makes  the  order,  or  are 
brought  to  its  notice  in  a  judicial  proceeding. 
Where  the  offence  of  giving  false  evidence  was 
committed  before  a  Deputy  Magistrate,  the 
District  Magistrate  could  not,  on  making  a 
local  inquiry,  order  the  prosecution  of  the 
offender,  when  the  offence  was  not  brought  to 
his  notice  in  a  "  judicial   proceeding."     GODAI 

Shaha  v.  King-Emperor,  9  OWN.  1030  =  2 
Cf.  L  J.  851. 

(4121) — S.  476 — Persons  competent  to  pass 
order  under  s.  476.  —  Orders  under  s.  476  can  be 
passed  only  by  a  civil,  criminal,  or  revenue 
Court.  But  an  order  which  purported  to  be 
one  passed  as  by  a  "  Divisional  Officer,"  that  is 
to  say,  by  the  Deputy  Collector  to  whom  a 
Tahsildar,  before  whom  the  alleged  false  state- 
ment was  made,  was  subordinate,  was  held  to 
be  tdtra  vires.  In  re  Arumugam  Pillai,  2 
Weir  598. 

(4122) — S  476 — Order  under  section  tvhen  to 
be  made. — Where  a  matter  has  not  come  within 
the  cognizance  of  a  Magistrate,  in  the  course  of 
any  judicial  proceeding,  an  order  under  s.  476 
cannot  be  made.  SARODA  CHARAN  HALDAR 
v.  King-Emperor,  2  C.L.J.  612  =  3  Cr.  L.J. 
81. 

(4123)— S.  476  —  Necessary  conditions  for 
instituting  proceedings  under  the  section,  — 
Before  proceedings  under  s.  476  can  be  institut- 
ed, there  must  be  direct  evidence  fixing  the 
offence  upon  the  persons  whom  it  is  sought  to 
charge,  either  in  the  course  of  the  preliminary 
enquiry  held  by  the  Magistrate,  or  in  the 
earlier  proceedings  out  of  which  the  enquiry 
arose,     It  is  not  sufficient  that  the  evidence  in 
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the  earlier  case  may  induce  some  sort  of  suspi- 
cion that  these  persons  bad  been  guilty  of  an 
offence ;  but  there  must  be  distinct  evidence  of 
the  commission  of  an  offence  by  such  person. 
Khepu  Nath  Sikdar  v.  Grish  Chundkr 
MUKER.JI,  16  C.  730.  [F-,  28  C.  53'2  ;  R..  20 
C.  474,  Kat.  Un.  Cr.  G.  701,  895  ;  D.,  'iO  C. 
474.] 

(4124) — S.  476 — Order  under  s,  476,  tvheiher 
a  proceeding . — An  order  under  s.  476  is  a  pro- 
ceeding, and  a  criminal  proceeding,  if  it  is  an 
order  made  by  a  Criminal  Court.  It  directs 
the  prosecution  of  a  person  after  a  judicial 
enquiry.  EMPEROR  v.  GOPAD  BARIK,  34  C 
42  =  11  C.W.N.  125  =  4  Or.  L.J.  460.  [R,  37 
C.  52  =  5  Ind.  Gas.  62=14  C.W.N.  132  =  11  Cr. 
L.J.  45.] 

(4125)— S.  476  (  =  Criin.  Pro.  Code,  1872, 
s.  471) — Order  under  section — Preliminary  en- 
quiry—  Shoivi7jg  cause  against. — An  order  under 
s.  471  is  not  necessarily  bad,  because  the  Court 
acting  under  the  section,  ha.-^  not  held  a  pre- 
liminary enquiry  before  sending  the  c^ise  to  the 
Magistrate  for  enquiry.  The  law  requires  only 
such  preliminary  enquiry  as  may  be  necessary. 
Where  a  Munsiff  sent,  under  s.  471,  to  a  Magis- 
trate, a  proceeding  embodying  the  facts  of  a 
ease  tried  before  him,  and  charging  both  the 
parties  to  the  suit  for  giving  and  producing  false 
evidence  and  where  there  was  nothing  to  show 
that  any  enquiry  the  Munsiff  could  have  made 
would  have  put  the  Magistrate  in  a  better 
position,  the  omission  to  bold  a  preliminary 
enquiry  before  sending  the  case  for  trial  was 
not  bad.  EMPRESS  OP  INDIA  v.  JUADA 
PRASAD,  5  A.  62  =  A.W.N.  1882,  165. 

(4126) — S.  4:76— Notice — Preliminary  inquiry 
—  Revisio7i.  —  A  High  Court  can  deal  with  orders 
passed  under  s.  476  of  the  Code  in  revision,  for 
good  cause  shown.  Where  an  order  was  im- 
pugned on  tbe  ground  mainly  that  the  lower 
Court  had  not  given  notice  to  the  applicant  or 
held  a  preliminary  euquiry  before  passing 
orders  :  Held,  that  no  notice  was  necessary 
under  the  section  nor,  in  the  circumstances  of 
the  oase.  was  it  desirable  that  any  special  notice 
should  be  given  or  a  preliminary  inquiry  held. 
U  PO  YELK  V.  U  PO  Kyin,  12  Cr.  L  J.  85  =  8 
Ind.  Caa.  1197 

(4127)— S.  476—  Order  by  Magistrate  for 
prosecution  under  s.  193  of  the  Penal  Code — 
Preliminary  inquiry . — When  a  Magistrate  takes 
action  under  s.  476,  Grim.  Pro.  Code,  it  is  not 
necessary  to  the  validity  of  his  order  that  he 
should  hold  a  preliminary  inquiry.  (15  A.  392, 
F.)  Where  a  Magistrate  refused  to  give  persons, 
whose  prosecution  had  been  ordered  for  com- 
mitting perjury,  an  opportunity  to  cross-examine 
witnesses,  held,  he  did  not  act  illegally  or  with 
material  irregularity  in  the  exercise  of  hia 
jurisdiction.  ABDUL  GhafUR  v.  Raza 
Husain,  9  a  L.J  231  =  13  Ind.  Caa.  829  =  13 
Cr.  L.J.  141  =  34  A.  267.  [F.,  15  Cr.  L.J.  iJ71 
=  26  M.L.J.  486  =  23  Ind.  Caa.  479.] 

(4128) — S.  476 —  Witness  producing  forged 
receipt  —  Prosecution  ordered  by  successor    of 
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Judicial  Officer,  without  preliminary  enquiry — 
Legality. —  The  power  to  direct  prosecution 
undei  a.  476,  Grim.  Pro.  Code,  is  conferred  on 
the  Court,  and  not  on  the  individual  Judicial 
Officer  who  fills  the  judicial  office  at  the  time  of 
the  original  trial.  A  successor  of  the  officer 
before  whom  the  original  trial  took  place  is  not 
bound  to  hold  an  independent  investigation 
before  makiug  an  order  under  s.  476,  Grim, 
Pro.  Code.  The  holding  of  a  preliminary 
inquiry  in  a  proceeding  under  s.  476,  Grim.  Pro. 
Code,  is  discretionary,  and  a  person  against 
whom  an  order  for  prosecution  has  been  passed 
without  such  an  enquiry  cannot  complain 
unless  he  has  been  prejudiced  by  the  omission. 
DURPA  NAEAYAN  BERA  v.  BEPIN  BEHARY 
MITTEB,  15  C.W.N  691  =  14  C.L  J.  123  =  10 
lod.  Cas.  66  =  12  Cr.  L.J.  209.  (14  C.W.N. 
799,  Expl.  and  F.) 

(4129) — S.  476  —  Ordtr  for  prosecution  — 
Failure  to  make  ■preliminary  inquiry — Illegality 
—  Action  under  s.  476 — No  necessity  to  takt' 
action  immediately  after  close  of  trial — Time 
for  such  action- S.  115,  Civ.  Pro.  Code  (1908). 
— Where  a  lower  Court,  without  making  any 
preliminary  inquiry  to  decide  whether  there 
were  prima  facie  reasons  to  suppose  that  the 
accused  committed  perjury,  pas>ed  an  order 
directing  his  prosecution  for  perjury  under 
s.  476,  Grim.  Pro.  Code.  Held  thai,  the  failure 
to  make  the  preliminary  inquiry  was  a  material 
irregularity  which  was  one  (or  correction  under 
s.  115,  Civ.  Pro.  Code  (1908).  There  is  no 
legal  necessity  to  proceed  under  s.  476,  Grim. 
Pro.  Code,  immediately  after  the  trial  or  pro- 
ceedings and  the  section  does  not  limit  the  time 
within  which  action  should  be  taken  (a). 
JETHMAL   v.    WADHUMAL,    7  S.L.R.    187  =  15 

Cr.  L.J.  541  =  24  Ind.  Cas.  949  (34  C.  351,  31 
M.  140,   32  B.  184,   32  M.  49,   37  C.  642.  B.) 

(4130)— S.  ^16— Penal  Code,  s.  182— Galling 
for  a  report  from  interested  party  as  to  truth  of 
complaint,  propriety  of — Order  for  prosecution, 
without  sufficient  enquiry  into  truth  of  complaint, 
— The  petitioners  filed  an  application  before  the 
Sub-Divisional  Magistrate  praying  for  proceed- 
ings under  ss.  144  and  107,  Grim.  Pro.  Code, 
against  several  servants  of  a  certain  factory, 
whereupon  the  Magistrate  called  for  a  report 
from  the  Manager  of  the  factory,  and  on  receipt 
thereof  required  the  petitioners  to  show  cause 
against  prosecution  under  s.  182,  I. P.O.,  and 
then  after  examining  some  witnesses  on  each 
side,  but  without  examining  the  petitioners 
themselves,  made  an  order  under  s.  476,  Grim. 
Pro,  Code,  directing  their  prosecution  for  an 
offence  under  s.  182,  I.P.C.  Held,  that  the 
order  of  the  Magistrate  in  calling  for  a  report 
from  the  Manager  of  the  factory  was  open  to 
great  objection.  That  the  accused  being  the 
servants  of  the  factory,  the  Manager  was  an 
interested  party,  and  he  ought  not  to  have  been 
asked  to  make  a  report  in  these  judicial  proceed- 
ings. Held  (in  setting  aside  the  order  for  pro- 
secution), that  further  enquiry  should  be  made 
into  the  truth  of  the  petitioners'  complaint, 
and  they  themselves  should  be  examined  if  they 
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chose  to  give  evidence.     EMPEROR  v.  RAFFI 
Raut,  19  C.W.N.  127  =  28  Ind.  Cas.  127. 

(4131)— S.  ^76— Powers  of  Magistrate  under 
this  section. — A  Magistrate  has  no  power  to  act 
suo  motu  under  s.  476,  after  the  case  in  which 
the  alleged  ofience  has  been  committed  has  been 
closed  by  his  predecessor  without  any  action 
being  taken  under  the  section.  In  re  RaMA 
Krishna  Row,  2  Weir  597.  [R.,  31  M.  140 
=  7  Cr.  L.J.54  =  17M  L.J.  584  =  3  M.L.T.  79.] 

(4132)— S.  476— Powers  of  Magistrate  after 
transfer. — A  Magistrate  who,  after  trying  a  case, 
has  been  transferred  from  the  charge  of  the 
particular  Court  in  which  the  case  was  tried  to 
some  other  duty  in  the  same  district,  is  not 
competent  to  m^ike  an  order  under  s.  476  in 
respect  of  a  case  which  he  tried  as  a  presiding 
officer  of  such  Court.  GHUNNI  LAL  v.  HaR- 
BANS  RaI,  1  A.L  J.  315.  [N.  F.,  3  A.L  J.  825 
=  A.W.N.  1906,  201  =  4  Cr.  L.J.  140.] 

(4133)— S.  476— Opinion  of  officer  ordering 
prosecution  —  Superior  Court  interftring. — 
Where  a  MunsiS,  having  been  directed  by  the 
District  Judge,  sanctioned  prosecution  of  a 
party  under  s.  476,  Crim.  Pro.  Code,  and  it 
appeared  that  the  case  did  not  come  before  the 
Judge  in  the  course  of  a  judicial  proceeding, 
and  that  the  ofience  was  not  committed  before 
him,  held,  that  the  order  was  without  jurisdic- 
tion.   RiAZUL     Hasan  v.  King-Emperor, 

6  A.L.J.  924  =  10  Cr.  L.J.  529  =  4  Ind-  Cas.  260. 

(4134)— S.  ^IQ— Order  of  Subordinate  Court, 
under  s.  476 — Powers  of  High  Court. — It  is 
competent  to  the  High  Court,  in  the  exercise  of 
its  revisional  jurisdiction,  to  interfere  with  an 
order  of  a  Subordinate  Court  made  under  s.  476, 
directirg  the  prosecution  of  any  person  for 
ofieoces  referred  to  in  the  secdon.  In  re  BaL 
Gangadhar  Tilak,  26  B.  785  =  4  Bom.  L.R. 
618.  {Rel.,  15  Cr.  L.J.  33  =  22  Ind. Cas.  177  =  9 
N.L.R.  184  ;  i?  ,  26  A.  249  =  A.W.N.  1904  15, 
35C.  909,  32M.  49  =  9Cr.  L,J.  41  =  4  M.L  T. 
404  =  19  M.L.J.  42  =  1  Ind.  Gas  597,  7  Cr.  L.J. 
143,  15  Cr.  L.J.  217  =  22  Ind.  Cas.  1001  =  17 
O.C.  25,  3  L.B.R.  234.  5  P.R.  1908,  Gr.=  103 
P.LR.  1908  =  7  P.W.R.  1908,  Cr.,  U.B.R.  1907, 
1st  Qr.  Cr.  P.O.  1  =  6  Cr.L.J.  25.] 

(4135)— S.  i1 6— Necessity  for  notice.— For  the 
purposes  of  s.  476,  neither  notice  to  show  cause 
why  the  party  should  not  be  sent  before  a 
Magistrate  for  trial,  nor  a  preliminary  enquiry, 
is  indispensable.     In  re    JIVABHAI    KHUSAL, 

7  Bom.  L.R.  84  =  2  Cr.  L.J.  54.  [R  ,  12  Cr  L.J. 
209  =  14  C.L.J.  123=15  G.W.N.  691  =  10  Ind. 
Cas.  66.] 

(4136)— S.  i76— Court -Income  Tax  Collector 
— Sanction  by  the  Income  Tax  Collector  — 
Revision  by  the  High  Court. — The  Income  Tax 
Collector  is  not  a  Court  within  the  meaning  of 
s.  476  of  the  Code.  In  re  KALIDAS  REWADAS, 

8  Bom.  L.R.  477  =  4  Cr.L  J.  34.  [Diss.,  lOCc. 
L.J.  395  =  3  Ind  Cas.  886  =  3  S.L.R.  66,  36  M. 
72  =  13Cr.  L.J.  723  =  16Ind.Caa.  755  =  23  M.L. 
J.  393  =  13  M.L.T.  367  =  1912  M.W.N.  1012.] 
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(4137)— S.  476  —  Sanction  —  Prosecution — 
Complaint  to  CtlUctor  in  revenue  capacity — 
Ss.  211,  409,  1-enal  Code. — Where  a  petitiorer 
petitioned  the  Collector  in  his  revenue  capacity 
for  a.  refund  of  the  money  which  he  alleged  the 
Reddi  bad  collected  and  misappropriated,  and 
thereupon  the  Deputy  Collector  directed  the 
prosecution  of  the  Reddi  under  s.  409,  I.P.C, 
held,  an  order  under  s.  476,  Crim.  Pro.  Code, 
directing  the  prosecution  of  the  petitioners  for 
an  cfience  under  s.  211  of  the  Penal  Code  cannot 
be  sustained.  DappiLI  ChancHU  Gari  RANGA 
Reddy  v.  Emperor,  1915  M.W.N.  253  =  16 
Cr.L.J.  252  =  28  Ind.  Cas.  108. 

(4138)— S.  476  —  Deputy  Collector  acting 
under  Land  Acquisition  Act— Proceedings  of  the 
Deputy  Collector — Authority  to  require  verified 
petition — Power  to  sanction  prosecution  for 
perjury. — A  Deputy  Collector  acting,  under  the 
Land  Acquisition  Act,  is  not  a  Judicial  Officer, 
nor  can  he  be  regarded  as  a  Revenue  Court 
within  the  meaning  of  s.  476  of  the  Code.  Tbe 
proceedings  of  the  Deputy  Collector,  under  t,he 
Land  Acquisition  Act,  are  not  regulated  by  the 
Code  of  Civil  Procedure.  He  is  not  entitled  to 
require  a  petition  under  the  Land  Acquisition 
Act  put  in  before  him  to  be  verifiad  in  accord- 
ance with  the  Code,  so  as  to  make  any  false 
statement  punishable  as  perjury.  For  these 
reasons  a  Deputy  Collector  has  no  power  lo  piss 
orders  under  s.  195,  sanctionmg  the  prosecution 
of  certain  person  for  giving  false  evidence  in 
relation  to  proceedings  taken  by  him  under  the 
Land  Acquisition  Act.  Further,  the  Deputy 
Collector  is  not  in  a  position  to  pass  any  final 
orders  in  tbe  matters  of  the  value  of  the  land  or 
the  right  to  claim  tbe  price  fixed.  A  party 
dissatisfied  can  claim  a  reference  to  the  Civil 
Court  whose  duty  it  is  to  settle  the  matter  judi- 
cially. Therefore  to  subject  parties  claiming 
the  right  to  such  reference  to  a  criminal  prosecu- 
tion, when  the  matters,  on  which  the  Deputy 
Collector  had  formed  an  opinion  as  a  Revenue 
Officer  under  the  Land  Acquisition  Act,  must  be 
submitted  for  the  determination  of  a  Court,  is 
obviously  premature  and  improper  and  isalmcat 
certain  to  operate  very  prejudicially  towards 
them  in  the  trial  before  the  Civil  Court.  DURGA 
Das  Rukhit  v.  Queen-Empress,  27  C.  820. 
[F.,  30  0.  36;  R-,  38  C.  230  =  12  C.L.J.  505  = 
15  C.W.N,  87  =  8  Ind.  Cas.  107,  38  C.  368  =  12 
CrL  J.  411  =  11  Ind.  Cas.  595.  13  Cr.L.J.  4  = 
13  Jnd.  Cas.  97,  8  O.G.  118  ;  D.,  3  Cr.L.J.  128 
=  44  P.R.  1905,  Cr.  =  187  P.L.R.  1905.] 

(4139)— S.  476— Indian  Penal  Code  'Act  XLV 
of  1860),  s.  193 — Examination  of  accused  on  oath 
— Perjury — Sanction  to  prosecute, — A  complaint 
was  preferred  against  the  petitioners  for  Crimi- 
nal Breach  of  Trust.  The  Magistrate  examined 
the  complainant  on  oath  in  support  of  the 
allegations  made  in  the  plaint.  He  next 
examined  the  petitioners  on  oath,  and,  being  of 
opinion  that  they  had  perjured  themselves,  he 
granted,  under  s.  476  of  the  Crim.  Pro.  Code, 
a  sanction  to  prosecute  the  petitioners.  Held, 
that     the     Magistrate     was    not   justified     in 


Crim,  Pro.  Code  (Act  Y  of  i898)— continued. 

examining  the  petitioners  on  oath ;  his  pro- 
ceedings were  irregular  and  illegal  and  his  order 
under  s.  476  of  the  Crim.  Pro.  Code  waf  ultra 
vires.  In  re  TRIMBAK  BaLAJI  MAHAJAN,  8 
Bom.  L.R.  587  =  4  Cr.L.J.  165. 

(4140) — S.  476 — Prosecution  under  s.  471, 
Crim.  Pro.  Code,  ]872  =  Ciu.  Pro.  Code.  1^82, 
s.  643. — A  prosecution  under  s.  471  (Crim. 
Pro.  Code,  1872  =  8.  476  of  tbe  Code  of  1898)  is 
quite  a  different  thing  from  one  instituted  by  a 
private  parly  on  sanction.  In  the  former  case, 
the  rrsponsibility  is  entirely  on  the  Judge 
sending  the  case  before  the  Magistrate.  The 
High  Court  quashed  tbe  proceedings  in  this 
case  in  tbe  exercise  of  its  revisional  powers. 
Queen  v  Baijoo  Lall,  1  C.  450.  (23  W.R. 
Cr.  39,  F.)  [F.,  16  C.  730,  37  C.  250=14C.W. 
N.;330=10  CLJ.  564  =  4  Ind.  Cas.  710=11  Or. 
L.  J.  37  ;  R.,  13  B.  109  and  384.] 

(4141) — S.  il6—0_ffence  committed  before  one 
Munsxj — Prosecution  ordtred  by  another — Vali- 
dity,— An  affidavit  which  was  sworn  to  by  the 
petitioner  was  filed  before  an  additional  Munsif 
in  a  suit  pending  before  him.  That  officer  was 
transferred,  and  the  suit  was  made  over  to  the 
second  MunsiS  ;  but  the  miscellaneous  proceed- 
ing in  which  the  matter  contained  in  the  affida- 
vit was  tbe  suDJect  of  inquiry  was  continued  by 
the  first  Munsif  who  ordered  the  petitioner  to 
be  prosecuted  under  s.  476,  Crim.  Pro.  Code. 
Held,  that  such  an  order  can  only  be  passei  by 
the  officer  before  whom  tbe  affidavit  was  filed, 
and  that  as  the  affidavit  in  this  case  was  filed 
before  the  additional  Munsifi,  the  first  Munsiff 
had  n6  jurisdiction  to  make  tbe  order.  KarTIK 
Ram  Bhakat  v  Emperor,  33  C.  114  =  7  Cr. 
L.J.  13*.  (34  C.  551,  F.;  29  M.  331.  N.F.) 
[F.,  lOGsj.L.J.  158  =  2  Ind.  Ca.s.  812  =  6  P.R. 
1909,  Cr.=«=12  P.W.R  1909,  Cr.  =  104  P.L.R. 
1909,  12  Cr  L  J.  68  =  9  Ind.  Cas.  389  =  10  P.L. 
R.  1911  =  t  P. W.R.  1911,  Cr  ;  R.,  12  Cr.L.J. 
209=  15  C.W.N.  691  =  14  C.L.J.  123  =  10  Ind. 
Cas.  66:  D  ,  12  Cr.L.J.  521  =  12  Ind.  Gas.  28^ 
=  4  Bur.  L.  T.  246.] 

(4142)— S.  476 — Offence  before  one  officer — 
Prosecution  by  another. — An  order  for  prosecu- 
tion passed  by  a  Munsif,  when  the  alleged 
offence  of  perjury  was  committed  before  his 
predecessor  in  office,  does  not  fall  within  s.  476 
of  the  Code.  In  the  matter  of  KRISHNA  GOBIN- 
DA  DUTT,  9  C.W.N.  859=4  Cr.L  J.  209.  [Not 
■  F.  6  A. LJ. 392  =  9  Cr.  L.J.  219,  1  Ind.  Cas.  306; 
F,.  35  C.  551=5  C.L.J.  508=11  C.W.N.  568  = 
2  M.L.T.  298  =  5  Cr.L.J.  398;  R.,  5  C.L  J.  176, 
14  C.L.J.  123  =  15  C.W.N.  691  =  12  Cr.  L.J. 
209=10  Ind.  Cas.  66,  12  Cr.  L.J.  521  =  12  Ind, 
Cas.  289  =  4  Bur.L.T.  246;  Doubted,  11  C.W.N. 
119  =  4  Cr.  L  J.  454  ;  D.,  33  0.  193  =  3  Cr.  L.J. 
365.] 

(4143) — S.  4:76— "Court" — Successor  in  officct 
whether  can  take  action  under — Jurisdiction. — 
It  is  only  the  individual  Magistrate,  before 
whom  the  offence  was  committed  in  Court,  who 
can  take  action  under  s.  476,  Crim.  Pro.  Code. 
CROWN  V  MUSSAMMAT  DAULI,  6  P.R.  1909, 
Gr.  =  104  P.L.R  1909  =  10  Cr.  L.J.  158  =  2  Ind. 
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Cas.  812,  (85  0.  114,E.;34C.  551  P.B.  F.;  29 
M.a31,;25  P.R.  1889,  Gr.,  R)  [F.,V2  Or.  L.J.  63 
=  9  Ind.  Gas.  389  =  10  P.L.K.  1911  =  4  P.W.R. 
1911;  R.,12  Gr.  L.J.  434  =  11  Ind.  Gas.  618  = 
19  F.W.R.  1911,  Gr.] 

(4144)— S.  476—'  Court ' — Successor  in  office. 
— Ttie  expression  '  Court  '  in  s.  476,  Grim.  Pro. 
Code,  includes  the  successor  in  office  of  the 
officer  who  decided  the  civil  case.  MUHAMMAD 
Ibrahim  V,  King-Emperor,  12  A.L.J.  1003 
=  16  Cr.  L  J.  97  =  27  Ind. Gas.  145.  (37  C.  642, 
34  A.  393,  R.) 

(4145)— S.  416~Court—  District  Registrar. 
— A  District  Registrar  is  not  a  Court  within  the 
meaning  of  s.  476  of  the  Grim.  Pro.  Code.  In 
re  Manku  Bala  Patil,  16  Bom.  L.R.  946  =  2 
Bora.  Cr,  Caa.  264  =  27  Ind.  Cas.  154  =  16  Cr. 
L.J.  106. 

(4146)— S.  iie— Civil  Court—  Mamlatdars' 
Courts  Act  {Bombay  Act  II  of  1906).— The 
Mamlatdar's  Court,  constitui.ed  under  Bombay 
Act  II  of  1906,  is  a  Civil  Court  within  the 
meaning  of  s.  476,  Grim.  Pro.  Code.  EMPEROR 
V.  Bhavdu  Dhondu,  15  Bora.  L.R.  53  =  2 
Bora.  Cp.  G.  9  =  18  Ind.  Cas.  416=14  Gr.  L.J. 
SO. 

(4147)— S.  ^76— Madras  Estate  Land  Act  (I 
of  1908),  ss.  163  to  161— Record  of  rights,  officer 
preparing,  luhi'tkar  a  '  Court '  for  purposes  of 
s.  476,  Crim,  Pro.  Code — Court,  test  for  deter- 
mining ivhat  is  a. — A  Revenue  officer,  preparing 
a  record  of  rig  his  under  ss.  163  to  167  of  the 
Madras  Estates  Land  Act.  and  not  autborizsd 
by  the  ijotification  appointing  him  r,o  admi- 
nister oath  and  take  evidence,  is  not  a  '  Court ' 
within  the  meaning  of  s.  476  of  the  Crim. 
Pro.  Code  and  he  cannot  take  action  under  that 
section  for  giving  false  evidence  before  him  (26 
A.  382,  3  C.L.J.  133.  28  C.  471,  27  C  820,  27 
M.L.J.  227,  36  M.  72,  F.;  17  C  872,  15  M.  138, 
24  M.  121,  Cons.)  Per  Seshagin  Aiyar,  J. 
— Persons  exercising  gttosi-judicial  functions 
should  not  be  regarded  as  Courts,  and  the  mere 
fact  that  an  enquiry  is  necessary  will  not  con- 
stitute the  enquiring  officer  a  Court.  The  test  to 
be  applied  for  ascertaining  whether  an  officer  is 
a  Court  or  not  is  to  see  whether  there  is  a  power 
to  record  evidence  and  to  come  to  a  judicial 
determination  on  the  evidence  so  recorded.  In 
re  Venkata  Hanumantha  Rao,  2  L.W.  180 
=  1915  M.W  N.  177  =  28  M.L.J.  123  =  16  Cr.  L. 
J.  241  =  28  Ind.  Cas.  97. 

(4148) — S.  476 — "  Brought  under  the  notice  of 
the  Court."  meaning  of — Jurisdiction  of  Munsif 
—  Decree  in  accordance  ivith  award. — The 
words  "  brought  under  its  notice"  in  Crim.  Pro. 
Code,  s.  476,  are  wide  enough  to  cover  an 
offence  which  may  have  been  committed  in 
another  forum  and  on  some  previous  occasion. 
Where  a  suit  was  brought  to  have  it  declared 
that  a  decree  passed  against  the  pliintiS  was 
null  and  void,  and  to  have  an  injunction  stay- 
ing further  proceedings  in  execution,  and  the 
suit  was  referred  to  an  arbitrator  who  held  that 
the  decree  had  been  fraudulently  obtained  aiid 
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the  Court  passed  judgment  in  accordance  there- 
with, held,  that  the  proceedings  before  the 
Munsif  were  judicial  proceedings,  and  the 
alleged  offence  was  brought  to  the  knowledge  of 
the  Munsif  in  the  course  of  judicial  proceedings. 
Kamta  Prasad  v.  King  Emperor,  8  A.L.J. 
240  =  9  Ind.  Gas.  497  =  12  Cr.  L.J.  93  =  33  A. 
396.  [R.,  4  Bur.L.T.  246  =  12  Cr.  L.J.  521  =  12 
Ind.  Gas.  289.] 

(ili9)  — Crim.  Pro.  Code  {Act  V  o/ 1898), 
s.  476  —  '  Cotirt,'  meaning  of.  —  Held  per 
Maclean,  G.  J-,  Harington,  Brett  and  Mitira, 
JJ. — The  exprussiou  '  Court  '  in  s.  476  of  the 
Crim.  Fro.  Code  means  the  particular  Judge 
who  heard  the  case,  and  does  not  include  his 
successor  in  office.  BEGU  SINGH  v.  EMPEROR, 
5  C.L.J.  508,  F.B.  =  11  C.W.N  568  =  34  C.  531 
=  3  Cr.  L.J.  398  =  2  M.L.T.  298. 

(4150)— S.  476—  Enquiry  by  Magistrate- 
Legal  Practitioner s  Act  (XV  of  1879),  s.  23 — 
Enquiry  under  —  Whether  such  Magistrate  a 
Court. — A  Magistrate  holding  an  enquiry  under 
s.  23  of  the  Legal  Practitioners  Act  is  a  Court 
within  the  meaning  of  s,  476  of  the  Crim,  Pro. 
Code.  GauriSankarLalv.  KingEmperor, 

9  A.L.J.  156=13  Gr.  L  J.  190  =  13  Ind.  Caa. 
1006. 

(4151)— S.  476 -Indian  Penal  Code,  ss.  114, 
119,  193  and  210 — Poioer  of  Court  to  order  'pro- 
secution under  s.  476,  Crim.  Pro.  Code — Exscu- 
tion-proceedings.  whether  jiciicial  proceedings  — 
The  powers  conferred  by  s  470,  Crim.  Pro. 
Code,  can  only  be  exercised  if  the  ofience^  in 
respect  of  which  a  prosecution  is  ordered,  have 
come  to  the  cognizance  of  the  Court  in  a  judicial 
proceeding  Execution  proceedings  subsequent 
to  the  trial  of  a  suit  are  not  judicial  proceedings. 
Kanto  Ram  Das  v.  Gobardhan'das.  33  G. 
133  =  7  Cr.  L.J.  159-    (32  C.  367,  F.;  34  C.  55i, 

11  G.W.N.  119,  33  C.  193.  R.)  [F.,  37  0.  91  = 
14  C.W.N.  49  =  11  Cr.  .L.J.  23  =  5  Ind.  Cas.  29, 

12  C.L.J.  618  =  12  Cr.L.J.  21  =  8  Ind. Cas.  1106, 
5  Ind.  Cas.  257=  IL  Gr.  L.J.  90=1  P.R.  1910, 
Cr.  =  3P.W.K.19iO,  Cr.  =  l6l  P.L.R.  1910;  D., 

10  Gr.  L.J.  564  =  10  C  L.J.  450  =  4  Ind.  Gas. 
363.] 

(4152) — S.476 — Judicial  proceeding-Transfer 
application  -Examination  of  witnesses  after 
disposal  '  Prosi-.cution  of  witnesses  not  legal. — 
During  the  pendency  of  a  case  of  riot  before 
a  Magistrate,  some  of  the  accused  applied  to 
the  Sub-Divisional  Magistrate  to  transfer  the 
case  on  the  ground,  inter  alia,  that  the  Magis- 
trate had  received  a  bribe  in  the  presence  of  A 
and  B.  The  Sub- Divisional  Magistrate  made 
an  order  transferring  the  case  and  thereafter 
recorded  the  statements  of  A  and  B  on  oath. 
He  then  made  an  order  under  s.  476,  Crim.  Pro . 
Code,  directing  their  prosecution  for  an  offence 
under  s.  193,  Penal  Code  :  HeW,]that  the  proceed- 
ing before  the  Sub-Divisional  Magistrate  waa 
clearly  no*;  a  judicial  proceeding,  as  there  was 
no.case  pending  in  his  Court,  for  ho  had  already 
disposed  of  the  application  for  transfer.  (2  M. 
H  G.  43,  Rel.  on.)  Held,  further,  that  the  state- 
ments of  A  and  B,  having  been  made  coram  noti 


2137  THE  ALL  INDIA  DIGEST. 


2138 


Grim.  Pro.  Code  (Act  Y  of  iS9Sj— continued. 

judice,  were  not  evidence.  The  act  of  the 
Magistrate  was  uot  a  magisterial  act,  ooDsequ- 
ently  he  had  no  jurisdiction  to  administer  the 
oath.  (27  C.  455,  Rel.  on.)  In  the  circumstances 
the  Magistrate's  order  under  s.  476,  Grim.  Pro. 
Code,  was  made  without  jurisdiction.  Ebi- 
PBROR  V.  Kachri.  10  Ind.  Cas,  622  =  7  N.L. 
R.  65  =  12  Cr.  L.J.  326.  [R.,  12  Cr.  L.J,  563 
=  12  Ind.  Cas.  651  =  5  S.L-R.  102.] 

(4153) — S.  476— Offence  coming  to  the  notice 
of  Court  in  the  course  of  a  judicial  proceeding, 
ivhit  amounts  to. — Where  a  Magistrate,  to 
whom  a  case  had  been  transferred,  ordered  the 
prosecution  of  a  witness  for  giving  false  evi- 
dence before  the  original  Court,  but  that  depo- 
sition was  not  put  in  evidence  in  the  trial 
before  the  second  Magistrate,  nor  was  the  per- 
son himself  examined,  held,  that  he  could  not 
direct  the  prosecut.ion  of  the  witness,  as  the 
offence  did  not  come  to  his  notice  in  the  course 
of  a  judicial  proceeding.  In  re  Sami  SASTRI, 
2  Weir  598. 

(4154) — S-  il6  —  Poiuer  of  interference  of 
High  Court  exercising  civil  jurisdiction — Civ- 
Pro.  Code,  s.  622  — S.  15,  Charter  Act — Consi- 
derations to  be  had  in  regard  to  exercising 
revisional  jurisdiction  of  High  Court— Stay  of 
Criminal  proceedings  pending  a  civil  appeal- 
Conditions  under  tohich  stay  can  be  made. — In 
a  probate  case  before  a  District  Judge,  the 
present  petitioners,  among  others,  opposed  the 
grant  of  probate.  The  District  Judge,  after 
hearing  the  evidence  of  both  the  parties,  held 
that  tbe  will  propounded  had  been  duly  executed 
and  that  the  petitioners  had  conspired  to 
prevent  the  grant  of  probate  and  had  given 
false  evidence  in  furtherance  of  that  conspiracy. 
He,  thereupon,  instituted  proceedings  against 
the  petitioners,  under  s.  476,  Grim.  Pro.  Code, 
and  directed  their  prosecution,  under  s.  193, 
I.P.G.  in  respect  of  the  false  statements  made 
by  them.  Held,  that  it  was  doubtful  whether 
the  High  Court,  exercising  civil  jurisdiction, 
could  stay  the  criminal  proceedings,  that  no 
case  had  bean  made  out  for  the  interference  of 
the  High  Court,  under  s.  622,  Civ.  Pro.  Code, 
and  that  the  provisions  of  s.  15  or  the  Charter 
Act  did  not  appear  to  give  the  High  Court  power 
to  interfere  in  the  case.  Held,  also  that  the 
High  Court  must  have  regard  to  the  nature  of 
the  revisional  jurisdiction  and  must  not,  in  a 
case  arising  under  s.  476,  any  more  than  in  any 
other  case,  allow,  what  would  virtually  be,  an 
appeal  from  the  order  of  the  Court  below. 
Held,  further,  chat  where  the  Court  below 
boing  asked  to  postpone  passing  orders,  under 
8.  476,  Grim,  Pro.  Code,  until  the  disposal  of 
the  appeal  to  the  High  Court,  refused  to  do  so, 
but  thought  it  fit,  in  the  interests  of  justice,  to 
take  immediate  action,  the  High  Court  ought 
not  to  stay  proceedings,  merely  on  the  ground 
that  a  civil  appeal  is  pending  before  it.  IlEM 
Chandra  Ray  v.  Atal  Behari  Ray,  35  C. 
909  =  8  Cr.  LJ.  43S.  (23  C.  610,  23  A.  249, 
26  B.  785,  F.)  [iJ.,  40  C.  477  =  17  C.L.J,  245 
=  17  C.W.N.  647  =  14  Cr.L.J.  197  =  19  Ind. 
Cas.  197, 10  C.L.J.  450  =  10  Cr.L.J.  564  =  4  Ind. 
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Cas.  368,  11  Cr.L.J.  4  =  13  C.W.N.  398  =  4  Ind, 
Cas.  485,  18  M. L.J.  466  =  4  M.L.T.  186.] 

(4155) — S.  476— Order  for  prosecution — Com- 
plaint before  police  proved  false — Enquiry  by 
Deputy  Magistrate — Order  for  prosecution  by 
Deputy  Magistrate  —  Jurisdiction — Judicial  pro- 
ceeding.— A  complaint  lodged  with  the  Police 
was  reported  false.  The  District  Magistrate 
thereupon  directed  an  enquiry,  which  was  held 
by  a  Deputy  Magistrate,  who  also  considered  the 
case  to  be  false.  The  District  Magistrate  then 
passed  final  orders  on  the  Police  report,  inti- 
mating that  the  complaint  was  false  and  direct- 
ing the  prosecution  of  the  person,  who  had 
lodged  the  complaint,  for  an  ofience  under 
8.  211  of  the  Penal  Code.  Held,  that  the 
order  for  prosecution  was  without  jurisdiction  as 
it  was  passed  with  regard  to  a  matter,  which  did 
not  come  up  to  his  cognizance  in  the  course  of 
a  judicial  proceeding.  HAIBUT  KHAN  v. 
Emperor,  lO  C.W.N.  S0  =  33  C.  30  =  3  Cr.L.J. 
125.  [F.,  7  C.L.J.  371;  R.,  14  C.W.N.  330  =  10 
C.L.J.  564;  D..  30  A.  52  =  4  A.L.J.  790  =  A. W. 
N.  1907,  288  =  6  Cr.L.J.  396] 

(4156) — S.  476 — Order  for  prosecution — Pro- 
ceeding in  execution  of  decree — Attachment — 
Obstruction — Judicial  proceeding — A  decree- 
holder,  proceeding  to  execute  a  warrant  of 
attachment  of  the  moveable  properties  of  judg- 
ment-debtor issued  by  a  Munsif,  was  prevent- 
ed by  the  judgment-debtor  and  several  other 
persons  who  beat  the  decree-holder  and  threaten- 
ed to  beat  the  peon.  The  peon  reported  the 
matter  to  the  Munsif  and  the  decree- holder 
also  complained  before  him.  Tbe  Munsif, 
after  holding  an  enquiry,  ordered  the  prosecu- 
tion of  the  oSenders  under  s.  183  of  the 
Penal  Code.  Held,  that  the  Munsif  had 
power,  under  s.  476,  Crim.  Pro.  Code,  to  direct 
the  prosecution,  as  the  facts  did  come  to  his 
knowledge  while  he  was  engaged  in  a  judicial 
proceeding,  namely,  in  a  pr'>ceeding  in  an  exe- 
cution case  which  had  not  been  finally  disposed 
of.  Bholanath  Dey  v.  Emperor,  10  C,W. 
N.  55  =  3Cr.LJ.  142.  (9  G.W.N.  364  =  32  C. 
367,  D.)  \_F.,  10  Cr.L.J.  564  =  4  Ind.  Cas.  564 
=  10  C.L.J.  450,  11  Cr.L.J.  90  =  5  Ind.  Cas.  257 
=  1  P.R.  1910,  Cr  =  3  P.W.R.  1910,  Cr.  =  161  P. 
L.R.  1910,  12  Cr.L.J.  21  =  8  Ind.  Cas.  1106  =  12 
C.  L.J.  618.] 

(4157) — S.  476 — Scope  and  application  of — 
Execution  proceeding  is  judicial  proceeding, — In 
execution  of  a  decree  for  money,  attempt  was 
made  by  the  officers  of  the  Court  to  attach  and 
seize  the  moveables  of  the  judgment  debtor. 
Resistance  was  thereupon  offered  by  persona 
present  on  the  spot.  The  Court  held  an 
enquiry  and  under  s.  476,  Crim,  Pro.  Code, 
directed  the  prosecution  of  the  persons  who 
had  offered  resistance.  Held,  that  an  execution 
proceeding  is  a  judicial  proceeding,  and  the 
resistance  having  taken  place  and  having 
been  brought  to  the  notice  of  the  Court  in  the 
course  of  such  proceeding,  the  order  under 
3.  476  was  made  with  jurisdiction.  Dakhines- 
WAR  MlSEA  v.  HURIS  CHUNDRA  CHATTERJI, 
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10  C.L.J.  W0  =  4  Ind.  Cas.  368  =  10  Cr.  L.J. 
564.  llOC.W.N.  55,F.;  32  C.  367  =  1  CL, J.  161, 
35  G.  133,  D.  &  Doubted.)  [F.,  12  C.L.J.  618 
=  8Iod.  Cas.  1106  =  12  C.L.J.  21;  E,,  40  C.  477 
=  17  C.L.J.  245  =  17  C.W.N.  647  =  14  Cr.  L.J. 
197  =  19  Ind.  Cas.  197.] 

(4158)—  S.  476—  Offence  of  making  false 
statement. —The  ofienco  of  making  a  false  state- 
ment in  a  case,  regarding  the  illegal  release 
of  cattle  brought  to  the  notice  of  an  appellate 
Magistrate  on  the  revenue  side,  cannot  be  said 
to  have  been  brought  to  the  notice  of  the  Magis- 
trate in  the  course  of  a  judicial  proceeding. 
In  re  Raman,  2  Weir  598. 

(4159)— S.  476 — False  complaint— Sanction 
to  prosecute,  when  not  to  be  given  on  vioiion  of 
the  opposite  party. — It  is  not  advisable  to  give 
sanction  to  one  party  to  prosecuce  another  in 
cases  in  which  there  is  a  dispute  over  property 
causing  breach  of  peace,  as  it  is  likely  that  the 
party  vyho  receives  the  sanction  will  use  it  as 
a  means  of  revenge  or  extorting  from  his 
opponent  an  admission  oi  bis  claim.  If  the 
Court  thinks  that,  in  the  interest  of  the 
public  welfare  sanction  should  be  given,  it  ought 
to  take  action  under  s.  476  of  the  Code  and 
itself  make  a  complaint.  BagAVATI  MISIR  v. 
Ram  DayaL,  U  A.L  J.  113  =  14  Cr.  L.J.  127 
=  18  Ind.  Cas.  687. 

(4160)— S.  476,  Civ.  Pro. Code,  ActY  of  190S, 
s.  115— Fabrication  of  evidence  and  forgery 
committed  by  a  Patwari  in  Tahsil  records— 
Patwari  appearing  as  a  loitness  in  District 
Judge's  Cotirt-Departmental  mquxry  made  by 
District  Magistrate— District  Judge  directing 
prosecution  of  Patwari  on  basis  of  departmental 
inquiry  — Judicial  proceedings— No  inquiry  by 
District  Judge  — Material  irregularity.— h.  Pat- 
wari appeared  as  a  witness  in  a  civil  case  in  the 
Court  of  District  Judge.  After  the  decision  of 
the  case,  the  District  Magistrate  had  a  depart- 
mental inquiry  made  which  went  to  show  that 
the  Patwari  had  fabricated  false  evidence  and 
bad  also  forged  a  signature  in  his  diary  in  the 
Ta/jsiZ  records.  Upon  this  the  District  Magis- 
trate applied  to  the  District  Judge  for  sanction 
to  prosecute  the  Pattcari  for  the  oSences  of 
perjury  and  forgery  and  along  with  his  appli- 
cation for  sanction  forwarded  the  record  of  the 
departmental  inquiry.  The  Distr;ct  Judge  on 
perusal  of  this  record  issued  notice  to  the 
Patwari,  and  after  hearing  him  directed  his 
prosecution  on  the  basis  of  the  departmental 
inquiry.  Held,  (1)  that  the  District  Judge  had 
no  jurisdiction  to  order  prosecution  in  respect  of 
matters  which  had  occurred  in  the  Tahsd  and 
not  in  his  Court  ;  (2)  that,  assuming  the 
matters  to  h-*ve  been  brought  to  the  notice  of 
the  District  Judge  in  the  course  of  a  judicial 
inquiry,  as  the  record  of  the  departmental 
inquiry  was  not  evidence  in  the  matter  of  the 
sanction  applied  for  by  the  District  Magistrate, 
the  District  Judge  acted  with  ma,terial  irregu- 
larity in  ordering  prosecution  without  having 
himself  made  an  inquiry.  GaNESH  PbrSHAD 
-V.  EMPEROR,  13  Cr.  L.J.  43  =  13  Ind.  Cas.  288. 
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(4161)— S.  ¥IQ— Bengal  Tenancy  Act  (VIII  of 
1885),  s.  3,  cl.  16,  s.  58,  cl.  3— ftef/.IX  o/1833, 
ss.  20,  21 — Government  Notification  No.  1579, 
T.  R.  dated  19th  September.  1910— Sub-Divi- 
sional Magistrate  appointed  Collector  within  the 
meaning  of  s.  58  of  the  Bengal  Tenancy  Act — 
Enquiry  under  that  section  it  can  be  transferred 
by.  Collector  to  Sub- Divisional  Magistrate — 
Forged  documents  filed  before  Sub- Divisional 
Magistrate  in  enquiry  so  transferred — Jurisdic- 
tion of  Sub-divisional  Magistrate  to  order  prose- 
cution.— Where  a  proceeding  under  cl.  3  of  s.  58 
of  the  Bengal  Tenancy  Act  instituted  against 
the  petitioner  by  the  District  Collector  was 
transferred  by  that  Officer  to  the  Sub  Divisional 
Officer  before  whom  the  petitioner  filed  some 
counterfoils  of  rent  receipts  which  were  found 
bv  the  Sub-Divisional  Magistrate  to  be  forged, 
and  the  Sub  Divisional  Magistrate  made  an 
order  under  5-.  476,  Grim.  Pro.  Code,  directing 
the  prosecution  of  the  petitioner  under  s.  193, 
I.P.C.  Held  that,  although,  under  cl.  16  of 
s.  3  of  the  Bengal  Tenancy  Act  and  Government 
Notification  No.  1579  T.R.  dated  the  19i.h 
September,  1910,  Sub-Divisional  Officers  are 
also  Collectors  within  the  meaning  of  s.  58  of 
the  Bengal  Tenancy  Act,  the  Collector  of  the 
District  has  jurisdiction  under  ss.  20  and  21  of 
Reg.  IX  of  1833  to  transfer  Collectorate  work 
to  the  Sub-Divisional  Magistrate  who  is  none 
the  less  a  Deputy  Collector  and  as  such  sub- 
ordinate to  the  Collector  and  consequently  the 
action  taken  by  the  Sub  Divisional  Magistrate 
under  a.  476,  Crim.  Pro.  Code,  was  within  his 
powers.  PHaNINDRA  SINGH  v.  KING  EM- 
PEROR, 17  C.W.N.  371  =  14  Cr.  L.J.  139  =  18 
Ind.  Cas   891  =  40  C.  465. 

(4162) — S.  il&— Perjury—Indian  PenalCode 
(Act  XLV  of  1860),  s.' 193— Prcsecitlion  for 
perjury — Propriety  of  order  for,  by  the  appellate 
Court- — It  is  an  unusual  and  not  a  proper  pro- 
cedure for  an  Appellate  Court,  which  did  not 
hear  the  evidence,  to  order  the  prosecution 
for  perjury  of  a  witness  for  making  false 
statements  in  his  deposition  in  the  lower  Court 
on  materials  in  support  of  the  prosecution, 
which  were  not  before  the  lower  Court  and 
which  the  witness  had  no  opportunity  of 
explaining  while  in  the  box.  LOKE  NaTH 
Sahiv  Emperor,  10  C.W.N.  1091  =  4Cr.  L  J. 
219. 

(4163)— Si  476 — Duty  of  Criminal  Court  to 
give  effect  to  filial  judgment  of  Civil  Court. — 
Where  in  a  suit  on  a  registered  bond  alleged  to 
have  been  executed  by  the  defendant,  the 
MunsiS  held,  notwithstanding  the  denial  o£ 
the  execution  of  the  bond  by  Che  defendant, 
that  the  bond  was  genuine,  and  directed  his 
prosecution  under  s.  476,  Crim.  Pro,  Code,  for 
an  ofience  under  s.  193,  I.P.C,  and  on  appeal 
the  judgment  of  the  MunsiS  was  reversed  by 
the  Sub-Judge  who  held  that  the  bond  was  not 
genuine  and  the  defendant  had  not  executed 
it.  Held  that  the  result  of  the  judgment  of  the 
Appellate  Court  must  be  taken  to  be,  that  the 
order  for  the  prosecution  of  the  defendant  was 
not  maintainable,  and  that  the  conviction  of 
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the  defendant  by  the  CriminR,!  Court  ought  to 
be  set  aside  by  the  High  Court,  although  he 
did  not  move  the  High  Court  to  quash  the  pro- 
ceedings against  him  aa  soon  as  the  judgment 
of  the  Sub-Judge  was  pronounced.  KANULLA.H 
V.  EMPEROR,  12  C.W.N.  t  =  6  CL  J.  703  =  6 
Cr,  L.J.  354.  [R.,  16  C.L.J.  569  =  14  Cr.  L.J. 
32=18  Ind  Gas.  176;  Expl.  and  D.,  12  Cr.  L. 
J.  323  =  10  Ind.  Gas.  619  =  21  M.L  J.  795  =  10 
M.L.T.  47  =  1911,  2  M.W.N.  9.] 

(4164) — S.  476 — Order  for  further  inquiry — 
Trial,  by  whom  to  be  held. — 8.  476  rpquices  the 
Court,  after  making  any  preliminary  inquiry 
that  may  be  nect'ssary,  to  send  ihe  case  for 
inquiry  or  trial  to  the  nearest  Magistrate  of  the 
first  class.  NIYaMUT  MIAH  v.  EMPEROR,  1 
€.L.J.  630  =  2  Cr.  L.J.  636. 

(4165)— S.  476— Piwai  Code,  s.  193— Pro- 
priety of  taking  proceedings  under  s,  476,  Crim. 
Pro,  Code,  until  final  orders  are  passed  in  the 
case  in  which  the  offence  is  committed. — Pro- 
ceedings under  3.  476,  Crim,  Pro.  Code,  should 
not  be  taken  against  a  person  for  giving  false 
evidence  or  fabricating  false  document  under 
B.  193,  Indian  Penal  Code,  until  the  case,  in 
which  the  said  evidence  was  given  or  such  docu- 
ment was  used,  has  been  finally  decided. 
Gendan  Singh  v.  King-Emperor,  3  C.L.J. 
302  =  3  Cr.  L.J.  303. 

(4166) — S.  476,  power  to  take  proceedings 
under, given  to  the  Court  and  not  to  the  individual 
Magistrate  -On  the  discharge  of  the  accused 
in  a  criminal  case,  the  Magistrate  who  tried 
the  same,  granted  sanction  for  prosecuting  one 
of  the  complainant's  witnesses  for  perjury.  A 
complaint,  for  the  ofience,  was  preferred  there- 
on by  the  accused,  but  it  was  rejected  as  not 
properly  stamped.  Subsequently,  the  Magis- 
trate, who  granted  the  above  sanction  was 
succeeded  by  another,  who  directed  the  prosecu- 
tion of  the  said  witness  and  certain  others 
under  s.  476  of  the  Code,  Held,  that  the  new 
Magistrate  was  competent  to  pass  the  above 
order,  since  the  power  provided  for  by  the 
above  section  is  one  conferred  on  the  Court 
as  such  and  not  on  the  individual  Magistrate 
presiding.  Nor  could  the  fact,  that  a  complaint, 
presented  after  the  sanction,  happened  to  be 
rejected  as  unstamped,  in  any  way,  bar  the 
jurisdiction  of  the  Court  to  proceed  under  s.  476. 
RUNGA  AYYAR  v  EMPEROR,  29  M.  331  =  4 
Cr.  L.J.  175,  [Diss.,  10  Cr.  L.J.  153  =  2  Ind. 
Cas.  812  =  104  P.L.R.  1909  =  6  PR.  1909.  Cr., 
12P.W.R.  1909,  Cr.;  R.,  81  M.  140  =  17  M.L.J. 
584=3  M.L.T.  79  =  7  Cr.  L.J.  54,  35  C.  114  = 
7  Cr.  L.J.  134.] 

(4167) — S.  476 — Order  under  the  section — 
Time  for  making  such  order.— Held  (by  the 
Full  Bench  Miller,  J.,  dissenting)  that  an  order 
under  s.  476  of  the  Code  should  be  made  either 
at  the  close  of  the  proceedmg,  or  so  shortly 
thereafter,  that  it  may  be  reasonably  said  that 
the  order  is  part  of  the  proceeding.  The  history 
of  the  section  and  the  case-law  on  it  are  consi- 
dered in  detail,  hi  re  RAHIMATULIjAH  SAHIB, 
17  M.L.J.  584,  F.B,  =  3  M.L.T.  79  =  31  M.  140  = 
7Gr.  L.J.  54.  [22.,  9  Cr.L.J.  41  =  4  M.L.T.  404.] 


(4168)— S.  476,  Taking  action— When  justifi- 
able.— To  justify  action  under  s.  476,  it  will 
suffice  if  it  is  taken  with  reasonable  prompti- 
tude, i.e.,  so  shortly  after  the  conclusion  of  the 
proceedings  as  to  make  it  practically  the  conti- 
nuation of  the  same  proceeding.  PiCHAI 
Rowthan  v.  Emperor.  1912  M.W  N.  1206 
=  13  Cr.  L.J.  825  =  17  Ind.  Cas.  569. 

(4169) — S-  476 — Time  for  making  order  under 
the  section. — Although  the  Pull  Bench  of  the 
Madras  High  Court  has  decided  in  a  case  report- 
ed in  3  M.L.T.  79,  that  an  order  under  s.  476 
should  be  made  either  at  the  close  of  the  pro- 
ceedings or  so  shortly  thereafter  that  it  may  be 
reasonably  said  that  the  order  is  part  of  the  pro- 
ceedings yet,  the  reasons  for  holding  the  oppo- 
site view  are  so  strong,  that  it  would  be  desirable 
that  the  question  is  further  considered  by  the 
Pull  Beach.  In  re  Ramiah  Naik,  4  M.L.T. 
269  =  8  Cr.  L.J.  403. 

(4170) — S.  476 — Time  for  making  cider  under 
the  section. — An  order  under  s.  476,  Crim.  Pro. 
Code,  is  one  made  without  jurisdiction,  in  the 
absence  of  any  thing  to  show  that  the  order  was 
part  of  the  proceedings  in  the  trial  in  which  the 
alleged  ofience  was  committed.  In  re  CHIL- 
LASHI  Nanu  Nair,  6  M.L.T.  92  =  2  Ind.  Cas. 
425  =  10  Cf.  L  J.  8. 

(4171) — S.  476— .S/rps  taken  five  months  after 
close  of  trial  -  Order  without  jurisdiction. — 
Where  a  Magistrate  acts  under  s.  476  of  the 
Code  of  Criminal  Procedure,  five  months  after 
the  close  of  the  trial,  and  there  is  no  explana- 
tion for  the  delay,  the  Magistrate  acts  without 
jurisdiction.  In  re  KSHATRI  SiVA  SiNGH,  15 
Cr.  L.J.  283  =  23  Ind.  Caa.  491.  (1  Ind.  Cas. 
597  =  32  M.  49,  P.B.  =  4M.L  T.  404  =  19  M.L.J. 
42  =  9  Cr.  L  J.  41.  F.) 

(4172) — S.  476 — Delay  in  ordering  prosecu- 
tion— Pending  the  result  of  some  other  enquiry 
— Fatal  to  the  prosecution. — Wberti  a  Court 
intends  to  take  steps  under  s.  476,  Grim.  Pro. 
Code,  in  respect  of  an  offence  committed  before 
it  in  the  course  of  a  judicial  proceeding,  its 
action  must  be  immediate,  and  should  not  await 
the  result  of  some  other  proceeding  against  the 
accused.  The  delay  in  such  oases  is  fatal  to  the 
legality  of  the  prosecution.  CHEDULURB 
Bangarayya  v.  Emperor.  19lt2M.W.N. 
98  =  10  Ind.  Cas.  623  =  12  Cr.  L.J.  327.  (32 
M.  49,  F.) 

(4173)— S  i76— Order  under—Passed  by 
Munsiff  after  delay  and  at  the  suggestion  of 
District  Judge— Illegality. — An  order  under 
s.  476,  Crim.  Pro.  Code,  passed  by  a  District 
Munsiff  after  a  delay  of  19  days  and  on  the 
suggestion  of  ihe  District  Judge,  is  illegal.  Inre 
RATNA  Pillai,  10  M.L.T  333  =  12  Ind.  Cas. 
216  =  12Cr.  L.J.  496.  \_R.,  36  M.  72  =  23  M.L.J. 
893  =  1912  M.W.N.  1012  =  16  Ind.  Cas.  755  = 
18  Cr.  L.J.  723  =  13  M.L.T.  367.] 

(4174)— S.  ^IQ—"  Nearest  Magistrate."— ThQ 
word  "  nearest  "  in  a.  476  must  be  construed 
reasonably,  The  word  does  not  necessarily 
refer  to  the  Headquarters  of  the   Magistrate 
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but  has  reference  to  the  area  of  bis  jurisdiction. 
In  re  Perumal  Naicken,  2  Weir  390. 

(4175)— S.  476  (  =  Crim.  Pro.  Code,  1882, 
s.  A.1G)— Institution  of  proceedings  under  section 
by  an  officer  of  Court  —A  Court  is  empowered  by 
s."  476  to  send  a  case  referred  to  in  s.  195  and 
brought  to  his  notice  in  the  course  of  a  jadicial 
proceeding  for  inquiry  or  trial  to  the  nearest 
First  Class  Magistrate  ;  bul.  he  is  not  precluded 
from  sanctioning  the  institution  of  a  complaint 
by  an  officer  of  his  Court.  In  re  ChiNNA 
Meeran.  2  Weir  596.  [R.,  3'2  M.  49  =  9  Cr. 
L.J.  41  =  19  M.L.J.  42  =  4  M-L.T  409.  1  Ind. 
Cas.  597,  9Cr.  L.J.  41  =  4  M.L.T.  404.] 

(4176)— iS.  il6— Civil  Court  ordering  enquiry 
by  Magistrate — Revision— Jurisdiction  of  Chief 
Court.— "Where  the  District  Judge,  being  of 
opinion  that  forgery  of  a  document  on  the  record 
of  a  civil  case  before  him  was  committed  either 
by  the  plaintifl  or  the  defendant,  passed  an  order 
under  s.  476  of  the  Code,  required  both  the 
parties  to  furnish  bail  and  sent  them  to  the 
Magistrate  for  enquiry  with  a  view  to  prosecu- 
tion of  the  guilty  person  and  the  case  was  sub- 
mitted for  revision  by  the  Sessions  Judge  to  the 
Chief  Court  under  s.  438  of  the  Code.  Held, 
that  the  order  was  illegal  and  must  be  set  aside 
on  revision.  That  the  Chief  Court  is  competent 
to  interfere  in  revision  with  the  order  of  a  Civil 
Court  passed  under  s.  476  of  the  Code.  CROWN 
V.  PiRBHU  DYAli,  163  P.L.R.  1905  =  3  Cr.L.J. 
73. 

(4177)— S.  i76— Petition  to  Collector  under 
s.  25,  Income  Tax  Act— Judicial  proceedings. 
— A  Collector  acting  under  Ch.  IV  of  the 
Income  Tax  Act  is  a  Revenue  Officer,  and  his 
proceedings  are  judicial  proceediogs  wiihin  the 
meaning  of  s.  476,  Cnm.  Pro.  Code.  In  this 
respect,  the  Income  Tax  Act  diSers  from  the 
Land  Acquisition  Act.  EMPEROR  v.  RUP 
SINGH,  3  Cr.  L.J.  128  =  44  P.R.  1905,  Cr.  =  187 
P.L.R.  1905.  (24  M.  121,  R.;  27  C.  820,  D.) 
\_R.,  22  Ind.  Cas.  146  =  15  Or.  L.  J.  2.] 

(4178)— S.  476— Witness  at  Sessions  trial 
contradicting  evidence  given  before  the  Magis- 
trate, when  Judge  could  order  prosecution  of,  for 
false  evidence.— "^he  accused,  when  examined 
as  a  witness  before  the  Court  of  Session,  stated 
to  that  Court  that  she  had  given  false  evidence 
before  the  committing  Magistrate  under  threats 
and  coercion,  and  thus  contradicted  the  above 
evidence  previously  given  by  her.  Held,  it  was 
not  competent  for  the  Se'?sions  Court  to  order, 
as  it  did,  the  trial  of  accused  for  perjury,  with- 
out specifying  which  of  the  depositions  made 
by  the  accused  was  false,  especially  because 
there  was  nothing  on  the  record  to  show  that 
the  Judge  was  satisfied  that  the  evidence  given 
before  himself  was  false.  DOLABI  v.  KlNG- 
Emperor,  3  L  B.R.  204  =  4  Cr.  L.J.  469.  IF., 
3  Bur.  L.T.  119  =  11  Cr.  L.J.  734  =  8  Ind.  Cas. 
947.] 

(4179)— S.  476— Stay  of  criminal  proceedings 
pending  civil  suit  between  the  parties— Ordinary 
prosecution  under  ss.  182  and  211,  Indian 
Penal  Code— Report  to  police  of  theft  when  no 
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theft  took  place  —  Suspicion  against  opposite 
party. — The  petitioner  laid  an  information  to 
the  Police  to  the  effect  that  there  had  been  a 
burglary  in  his  house.  The  Magistrate  directed 
judicial  enquiry  by  a  Deputy  Magistrate  who 
came  to  the  conclusion  that  the  report  of  bur- 
glary was  false  and  submitted  his  report  to  the 
Magistrate  who  ordered  the  prosecution  of  the 
petitioner  under  s.  211,  Indian  Penal  Cede. 
That  order  was  set  aside  by  the  High  Court, 
as  being  made  without  jurisdiction,  and  the 
record  was  returned  to  the  Deputy  Magistrate, 
who  again  enquired  into  the  matter  and  ordered 
the  prosecution  of  the  petitioner  under  ss.  182 
and  211,  Indian  Penal  Code.  Beld,  that 
this  order  is  illegal  under  s.  476,  Crim.  Pro. 
Code.  No  hard  and  fast  rule  can  be  laid 
down  to  the  effect  that  a  criminal  trial  or 
enquiry  should  of  necessity  be  stayed  simply 
because  a  civil  suit  has  been  instituted  between 
the  parties  ;n  which  some  or  all  the  matters 
materially  in  issue  m  the  criminal  case  would 
have  to  be  determined,  until  the  civil  litigation 
v?as  finally  decided.  A  Court  may  well  hesi- 
tate to  give  sanction  to  a  private  individual 
to  prosecute  his  adversary  for  an  offence 
alleged  to  have  been  committed  during  the 
pendency  of  a  civil  litigation.  But  it  is  very 
desirable  in  the  ends  of  justice  that  when  a 
competent  Court  has  taken  upon  itself  the 
responsibility  of  ordering  prosecution  under 
s.  476,  Cnm.  Pro.  Code,  that  that  prosecution 
should  be  entertained  as  speedily  as  possible 
while  the  evidence  on  ':oth  sides  is  fresh. 
Where  the  petitioner  reported  to  the  Police  the 
fact  of  a  theft  having  taken  place  in  his  house, 
and  although  he  did  not  name  any  one  as  being 
the  actual  offender,  yet  he  stated  his  suspicion 
that  the  opposite  party  had  instigated  it,  and  it 
was  found  by  the  Court  that  as  a  matter  of  fact 
there  was  no  theft  at  his  house  as  alleged  by 
him  :  Held,  that  the  Court  was  quite  justified 
in  ordering  the  prosecution  of  the  petitioner 
under  ss.  182  and  211,  Indian  Penal  Code. 
Emperor  V.  Umar  waZad  Sidik,  U  Or.  L.J. 
4  =  4  Ind.  Cas.  481  =  3  SLR   136. 

(4180)— S.  476  {  =  Crim.  Pro.  Code,  1872, 
s.  471)  — Preliminary  enquiry  —  Procedure. — 
Under  s.  471,  Crim.  Pro.  Code,  1872,  the  Court 
must  first  hold  a  preliminary  enquiry  to  satisfy 
itself  that  a  specific  charge  coming  under  the 
sections  mentioned  in  it  ought  to  be  preferred 
against  the  accused  ;  and  after  being  so  satisfied, 
it  must  either  commit  the  case  or  send  it  to  the 
Magistrate  for  enquiry  as  to  whether  a  commit- 
tal should  be  made  or  not.  In  re  KALI  PRO- 
SUNNO  Bagcheg.  23  W.R.  Cr.  39. 

(4181) — S.  il&— Appeal — Application  asking 
a  Munsif  to  take  criminal  action  himself  against 
a  parson — Sanction  to  prosecute — Appeal  to  the 
District  Judge— Jurisdiction. — Where  an  appli- 
cation was  made  to  a  Munsif  asking  him  to 
take  action  himself  against  a  certain  party  and 
to  send  him  to  a  Criminal  Court  to  be  tried 
there  for  various  offences,  without  asking  the 
Court  for  sanction  to  prosecute  those  persona 
and  the  Munsif  declined  to  take  any  action, 
held,  that  no  appeal  lay  to    the  District  Judge 
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against  the  order  of  the  Munsif.  'BHAGIRATHI 
V.  SURAJ  Mad,  12  A.L.J.  684  =  15  Cr.  L.J. 
575  =  25  Ind.  Cas.  327. 

(418'i)  — S.  476 — Sanction  to  prosecute — Differ- 
ent orders — Review. — Where, in  a  case  of  assault, 
the  Magistrate,  disbelieving  the  evidence  of  the 
complainant,  acquitted  the  accused,  remaiking 
in  his  order  that,  although  a  prosecution  for 
perjury  would  be  a  proper  punishment,  be 
would  leave  it  to  the  private  party,  and  where, 
subsequently,  on  the  application  of  the  accused, 
the  Magistrate  accorded  sanction,  held,  the 
latter  order  amounted  to  a  review  of  the  former, 
which  should  be  set  aside.  KULAKDAI  v. 
Rabiasami  Chetty,  10  M.L  T.  389=j911,  2 
M  W  N.  431  =  12  Gr.  L  J.  556. 

(4183)— S.  476 — Sanction  to  prosecute — Not 
the  same  proceeding —  Order  illegal  —  High 
CourVs  power  in  revision  to  grant  sanction — 
Execution  proceedings  are  judicial  proceedings. 
— Execution  proceedings  are  judicial  proceed- 
ings. (12  C.L.J.  45;  R.,  32  C.  367,  Diss.)  Where 
a  Munsif  disposed  of  an  execution  case  on  the 
27ta  July  1911,  and  later  on,  on  the  25th 
of  Novemoer  1911,  in  the  course  of  a  different 
judicial  proceeding,  namely,  on  an  application 
by  the  decree-holder  for  grant  of  s^tnction  to 
prosecute  counter-petitioners,  took  action  under 
8.476,  Grim.  Pro.  Code,  held,  that  the  District 
Munsif's  order  was  illegal  and  should  be  set 
aside.  (32  M.  49.  F.)  The  High  Court,  as  a 
Court  of  revision,  has  power  to  pass  the  proper 
order  which  the  District  Munsit  ought  to  have 
made  and  has  power  to  grant  the  necessary 
sanction.  PONNUS.^MI  PILDAI  v.  CHOCKA- 
LINGAM  Pillai.  23  M.L.J.  593=14  M.L. T. 
512  =  1913  M.W  N.  1002  =  14  Cp.  L.J.  624  ='21 
Ind.  Cas.  672. 

(4184)— S.  476  —  Practice  —  High  Court, 
powers  of,  to  interfere  with  orders  o/  District 
Registrar. — A  District  Registrar  is  not  a  Court 
subordinate  to  the  High  Court  either  on  the 
Civil,  Criminal  or  Revenue  side,  and  the  High 
Court  has  no  power  to  inteifere  with  the  order 
of  the  Registrar  impounding  a  document  and 
calling  upon  the  applicants  to  show  cause  why 
they  should  not  be  prosecuted  for  forgery. 
Udit  Narain  Dube  v.  King-Emperor,  11 
A.L.J.  55  =  18  Ind  Cas.  896  =  14  Cr.  L.J.  144 
=  35  A.  109. 

(4185)— S.  476  —  Search-list  held  false  — 
Sanction  given  m  respect  of — No  opportunity 
given  to  cross-examine  witnesses  for  prosecution 
or  to  adduce  defence  evidence— No  particulars 
given  as  to  how  search-list  was  false— Illegality 
of  order. — Where  a  Magistrate's  order  under 
s.  476,  Crim.  Pro  Code,  was  made  before  the 
witnesses  for  the  prosecution  had  been  cross- 
examined  on  their  evidence  that  the  search-list 
was  a  *  false  '  one,  and  before  the  defence  had 
any  opportunity  to  show  that  the  search-list 
was  not  a  false  one.  Held,  thai  the  order  was 
premature  and  wrong,  where  such  order  did 
neither  specify  nor  even  indicate  in  any  way, 
how,  or  in  what  respect  the  search-list  was  a 
false  one,  and  that  it  ought    to  be  set  aside  as 
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being  improper.  In  re  KOLDI  APPIAH,  11  M. 
L.T.  191  =  13  Ind  Cas.  832  =  13  Cr.  L.J  144  = 
1912  M.W.N.  400. 

(4186) — S.  476 — Suit  dismissed  ex  parte — 
Application  by  defendant  for  re-hearing,  granted 
— Proceedino  ultra  vires — Charge  not  sustain- 
able—Penal Code  {Act  XLV  of  1860;.  s.  193.— 
Where  a  suit  had  been  dismissed  ex  parte  as 
against  a  defendant,  whose  application  for  re- 
hearing was  granted  and  the  suit  reheard,  in 
the  course  of  which  re-hearing  the  plaintiff 
made  certain  false  statements  and  the  Munsiff 
ordered  his  prosecution  thereof,  under  s,  476, 
Crim.  Pro.  Code,  held  that  the  proceedings  of 
the  Munsiff  were  ultra  vires  and  illegal,  inas- 
much as  under  O.  IX,  r.  13,  Code  of  Civil  Proce- 
dure, the  Munsiff  could  not  set  aside  his  decree 
and  grant  a  rehearing,  and  therefore  the  con- 
viction for  perjury  could  not  be  sustained. 
Babu  Ram  v.  King-Emperor,  8  A  L.J.  674 
=  11  Ind.  Cas.  141  =  12  Cr.  L.J.  373. 

(4187) — S.  476 — Proceedings  against  a  person 
who  is  neither  a  party  nor  a  witness — Pendency 
of  civil  appeal — No  bar  to  prosecution. — Under 
6.  476.  Grim.  Pro.  Code,  all  thd,t  is  required  is 
that  the  offence  referred  to  therein  should  be 
either  committed  before  the  Court  or  brought 
under  its  notice  in  the  course  of  judicial 
proceedings.  It  is  not  necessary  that  the  person 
proceeded  against  should  be  a  party  or  a  witness 
in  the  proceedings.  The  mere  pendency  of  a 
Civil  appeal  is  not  in  itself  sufficient  ground 
for  staying  criminal  proceedings  under  s.  476. 
In  re  KESHAV  Narayan  ManolKAR,  H 
Bora  L.R.  968  =  1  Bom.  Cr  C.  212  =  13  Cr.  L. 
J.  848  =  17  Ind.  Gas.  720. 

(4188) — S.  476 — Prosecution,  order  for — Civ, 
Pro.  Code  [Act  V  o/  1903),  0,  16,  r.  1— Docu- 
ment, production  of,  by  person  present  in  Court 
— Production  of  document,  offer  of,  next  day — 
Evidence  Act  (1  of  1872),  6s  130,  131— Person, 
if  compellable  to  produce  document. — Where 
a  person,  who  is  not  a  party  to  a  cause,  being 
present  in  Court,  was  called  upon  to  produce  a 
document  which  was  his  own  title  deed  and 
alleged  to  have  been  in  his  possession  at  the 
time,  and  stated  that  the  document  was  not  in 
his  possession  then  but  offered  to  produce  the 
same  the  next  day,  and  the  Court,  being  of 
opinion  that  the  person  wanted  to  keep  the 
document  out  of  the  reach  of  the  Court,  at  once 
drew  up  proceedings  under  s.  476  of  the  Code 
of  Criminal  Procedure.  Held—the  proceed- 
ings under  s  476  could  not,  upon  these  facts, 
be  justified.  Before  any  proceedings  could  be 
taken,  it  would  be  necessary  to  determine 
whether  the  document  in  question  was  one 
which  he  could  be  compelled  to  produce  and 
if  the  requirements  of  ss.  130  and  131,  Evidence 
Act,  were  fulfilled.  Bhagabat  Prasad 
Singh  v.  king  Emperor,  14  C.L.J.  120=11 
Ind.  Cas.  794  =  12  Cr.  L.J  430.  [iJ.40  C.  477  = 
17  G.L.J.  245=17  G.W.N.  647  =  14  Cr.  L.J.  197 
=  19  Ind.  Cas.  197. J 

(4189)— S.  i-lQ— Time  for  ordering  prosecution 
— Whether  limited. — There  is  nothing  in  s.  476 
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of  the  Grim.  Pro,  Code  which  requires  a  Court  to 
take  action,  if  at  all,  immediately  after  the  con- 
clusion of  the  case  in  which  the  ofiences  are  said 
to  have  been  committed  or  within  any  period 
thereafter,  (9  A.LJ.  481;  6  A.L.J.  392,  F.;  32  M. 
49,  31  M.  140,  Net  F.:  32  B.  184,  4  Bom.  L.R. 
778,  R.).  A  suit  was  brought  by  one  M  against 
the  applicants  for  a  declaration  that  she  was 
the  daughter  of  one  S  and  the  applicants 
brought  a  counter  suit  for  possession  of  property 
against  M.  alleging  that  she  was  not  S's 
daughter.  The  two  suits  were  tried  together 
and  M  was  found  to  ha  the  daughter  of  S.  The 
Subordinate  Judge  waited  for  a  month,  and 
when  no  appeal  was  filed  ordered  the  prosecu- 
tion of  the  applicants  under  s.  476  of  the  Codo 
of  Criminal  Procedure.  Held  that  the  Subordi- 
nate Judge  was  entitled  to  abstain  from  taking 
action  till  the  period  of  appeal  had  expired  and 
the  High  Court  had  no  power  to  set  aside 
his  order  in  revision.  TiLOK  PANDEY  v.  EM- 
PEROR, 13  A.L.J.  566  =  29  Ind.  Gas.  97  =  i6Cr. 
L.J.  46S. 

(4190)— S-  il 6— Execution  of  decree — Proceed- 
ings in — Judicial  proceedings— Jurisdiction  of 
Court. — Proceedings  in  execution  of  decree  are 
'  judicial  proceedings  '  and  therefore  a  Court 
has  jurisdiction  to  pass  an  order  under  s.  476, 
Crim-  Pro.  Code,  with  reference  to  matters 
which  have  come  to  its  knowledge  in  execution 
prcceedmgs.  ShahAMAT  KHAN  v.  GUDAB 
KHAN.  17  O.C.  309  =  16  Cr.  L.J.  91  =  26  Ind. 
Cas.  1003.     (37  C.  642,  R.) 

(4191)— 8.  476 —  Muktear  —  Suspension  by 
District  Magistrate  before  report  to  High  Court 
—Legality.— See  ACT  XVIII  OF  1879.  ss.  14, 
40,  15  G.W.N.  269  =  9  Ind.  Gas,  225  =  12  Cr. 
L.J.  33=  13  C.L.J.  457. 

(4192)— S.  476  — See  FALSE  CHARGE,  7  C. 
L.J.  371  =  7  Cr.  L.J.  338. 

(4193)— S.  476— See  FALSE  EVIDENCE,  14 
C.W.N.  132  =  5  Ind.  Cas.  62  =  37  G.  52. 

(4194)— S.  476— See  JURISDICTION  OF  GiVIL 
AND  CRIMINAL  COURTS,  6  CL.J.  713  =  6  Cr. 
L.J.  405. 

(4195)— 8.  476- See  PENAL  CODE.  s.  211, 
8  A.L.J.  1106  =  12  Cr.  L  J.  433  =  11  Ind.  Cas. 
€17. 

(4196)— S.  476— See  Perjury,  6  C.  308, 
4  Bom.  L.R.  778. 

(4197)— S.  476— See  Nos-  47,  52,  61,  61  a.  66, 
73,  74,  75,  122.  860,  1026,  1330,  1347,  1348, 
1349,  1353,  1392,  1505,  1651,  1657,  1703,  1738, 
1744,  1815,  1818,  1822,  1823.  1824,  1838,  1839, 
1841,  1842,  1851,  1852  to  1877,  1978,  1979, 
2050  to  2055,  2063,  2404,  2584.  2585,  2587, 
2588,  2876, 3287,  3743,  3806,  3848,  3849,  3850, 
3880, 3942,  3943,  3944,  4043,  4051,  4052,  4053, 
4054,  4055,  4055a,  4118,  supra  and  Nos.  4259, 
4293,  infra. 

(4197-a)— S.  476  and  Ch. XVI— See  DISTRICT 
Judge,  jurisdiction  of.  Rat.  Un.  Cr.  C. 
515  =  Cr.  Rg.  37  of  1890. 

(4198) — S.  476  {2)— Order  transferring  case 
sent  for  enquiry  or  trial  under  $.  476  (1). — A 


Cpini.  Pro.  Code  (Act  Y  of  1898)— continued. 

Revenue  Coutt,  in  a  proceeding  under  the 
Northern  India  Canal  and  Drainage  Act,  passed 
an  order  under  s.  476,  Crim.  Pro.  Code,  sending 
a  case  lor  enquiry  or  trial  to  the  District 
Magistrate.  The  latter  transferred  the  case  to 
a  subordinate  Magistrate.  Held  that  neither 
the  Sessions  Judge  nor  the  High  Court  had  any 
jurisdiction  to  interfere  with  the  order  of  the 
Revenue  Court  sanctioning  the  prosecution- 
Emperor  v.  Muhammad  Khan,  A.WN. 
1902,  202.     [R.,  26  A.  249  =  A.W.N.  1904,  15.] 

(4199)— Ss.  476,  190  and  195— Presidency 
Magistrate  —  Magistmie,  First  class— Proce- 
dure.— A  Presidency  Magistrate  does  not  fall 
within  the  definition  of  a  Magistrate  of  the  first 
class  as  used  in  s.  476  of  the  Crim.  Pro.  Code, 
1898.  Where,  therefore,  a  Presidency  Magis- 
trate has  ground  for  inquiring  into  any  offence 
referred  to  in  s.  195  of  the  Crim.  Pro.  Code 
and  committed  before  him  or  brought  under 
his  notice  in  the  course  of  a  judicial  proceeding, 
the  only  course  which  he  can  adopt  is  either  to 
commit  the  case  to  the  sessions  or  have  the 
complaint  filed  under  s.  190  read  with  the 
provisions  of  s.  195  of  the  Grim.  Pro.  Code. 
Emperor  v  aditram,  Emperor  v.  Hussan 
Latif,  9  Bom.  L.R.  1160  =  6  Cr.  L.J.  326. 

(4200)- Ss.  476,  192  and  202— Proceeding 
under  s.  476 — Competency  of  Magistrate  to 
whom  a  case  is  sent  for  inquiry  and  report  to 
institute. — Where  a  Magistrate,  after  taking 
cognisance  of  a  case  on  a  petition  of  complaint, 
sent  it  to  another  Magistrate  for  inquiry  prior 
to  the  issue  of  process  against  the  accused,  and 
the  latter  Magistrate  made  the  inquiry,  exa- 
mined witnesses,  and  came  to  the  conclusion 
that  the  case  was  false,  and  then  took  proceed- 
ings under  s.  476,  Crim.  Pro.  Code,  against  the 
complainant  and  committed  him  for  trial 
under  s.  211,  I.P.C.  Held,  whether  the  case  was 
transferred  to  the  latter  Magistrate  under  the 
provisions  of  s.  492  or  s.  202,  Crim.  Pro.  Code, 
as  he,  in  carrying  out  the  order  received  with 
the  order  of  transfer,  examined  witnesses  and 
recorded  evidence  on  oath,  the  proceeding  con- 
ducted by  him  was  a  judicial  proceeding  within 
I  the  meaning  of  s.  4,  cl.  (w),  Crim.  Pro  Code, 
and  therefore  he  was  competent  to  draw  up 
proceedings  under  s.  476,  Crim.  Pro.  Code, 
against  the  complainant  for  any  offence  referred 
to  in  s.  195,  Crim.  Pro.  Code,  and  committed 
before  him  or  brought  to  his  notice  in  the  course 
of  the  proceeding.  KANCHAN  GorHI  v.  RaM- 
KISHUN  Mundul,  36  0.  72  =  13  C  W.N.  122  = 
1  Ind.  Cas.  103. 

(420i)~Ss.  476.  195  (  =  Crim.  Pro.  Code, 
1882,  ss.  476  and  195)— Scope  of  the  sections- 
Sanction  given  on  motion  of  Court. — Proceed- 
ings taken  by  a  Court  under  s.  476  operate  of 
themselves  to  set  a  prosecution  in  motion 
without  the  necessity  of  any  other  complaint, 
the  Court  itself  being  the  complainant.  But 
it  is  otherwise  with  a  sanction  granted  under 
s.  195  This  has  no  effect  at  all,  unless  a 
complaint  is  formally  made  in  pursuance  of  the 
sanction,  and  if  no  complaint  is  made  within 
six  months,   the  sanation  itself  expires.     The 
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proceedings  of  a  Court  recording  a  sanction, 
presumably  under  s.  195,  which  has  not  been 
granted  upon  the  petition  of  any  person,  but 
on  the  mere  motion  of  the  Court,  cannot  be 
viewed  as  taken  under  s.  476,  when  no  prelimi- 
nary inquiry  is  either  taken  or  dispensed  with, 
when  no  steps  are  taken  to  ensure  the  attend- 
ance of  the  accused  before  the  Magistrate  and 
when  the  proceedings  are  forwarded  to  the 
District  Magistrate,  but  not  to  the  nearest 
Magistrate  of  the  First  Class.  In  re  NaGESWAEA 
AlYAN,  2  Weir  589. 

(4202)— Ss.  476,  195.— If  a  Sessions  Judge  is 
of  opinion  that  there  is  ground  (or  inquiring 
into  any  oSenoe  referred  to  in  s.  195,  Crim. 
Pro.  Code,  committed  before  himself  or  brought 
to  his  notice  in  the  course  of  a  judicial  proceed- 
ing, his  action  must  be  tiken  under  s.  476,  and 
the  accused  should  be  given  an  oppormnity  to 
show  cause  against  such  order.  HIGH  COURT 
Proceedings,  1st  September  1885,  No. 
400,  2  Weir  537. 

(4203)— Ss.  476,  195 —Held,  by  the  majority 
of  the  Full  Bench  {Miller,  J.,  dissentiente]  that 
an  order  under  s.  476,  Crim.  Pro.  Code,  should 
be  made  either  at  the  clo^e  of  the  judicial  pro- 
ceedings or  so  shortly  thereafter  that  it  may 
reasonably  be  said  that  the  order  is  part  of  the 
proceedings,  and  that  an  order  passed  under 
s.  476  of  the  Criminal  Procedure  Cade  after  the 
termination  of  the  judicial  proceedings  was 
passed  without  jurisdiction.  In  re  AIYACANNU 
PlLIiAI,  9  Or.  L.J.  $1  =  4  M.L.T.  401  =  19  M.L. 
J.  42  =  32  M.  49. 

(4204)— Ss.  476,  195  {  =  Crim  Pro.  Code, 
1832,  ss.  476,  195) — Applization  for  sanction — 
Duly  of  Court. — Where  an  applicition  for  the 
sanction  required  by  s.  195  is  made,  the  Court 
should  either  give  or  refuse  it.  It  is  not  open 
to  the  Court  to  act  under  s.  476  when  it  is  no 
longer  in  a  position  to  adopt  the  procedure 
prescribed  by  that  section.  KUNNATH  KUN- 
hamayen  v.  Murikoly  Kolandan,  2  Weir 
596. 

(4205) — Ss  476,  195 — DBlivsry  of  possession — 
Obstruction— Jurisdiction  of  executing  Court  to 
make  order  under  s.  476  of  the  Crim.  Pro.  Cods 
— Enforcement  of  process  of  Court — Offence 
committed  —  Crim.  Pro.  Code,  s.  195. — An 
execution  proceeding  is  a  judicial  proceeding 
within  the  meaning  of  s.  476  of  the  Crim.  Pro. 
Code,  and  consequently,  the  Court,  while 
engaged  in  suoh  a  proceeding,  is  competent  to 
make  an  order  under  that  section,  if  the  fact  is 
brought  to  his  notice  that  ofiencas  have  been 
committed  while  the  process  of  the  Court  was 
attempted  ^o  be  enforced.  KHONDKAR  ABDUD 
Basir  V.  PanCHKOWRI,  12  C.L.J.  618.  (10 
C.W.N.  55,  3  Cr.  L.J.  142,  10  C.L.J.  450,  R.) 

(4206)— Ss.  476,  195 -Difference  between  — 
Order  for  prosecution  under  s  476 — HiahCourt's 
power  to  interfere  in  revision — Duty  of  Magistrate 
before  taking  action  under  s.  476 — Wayit  of  proof 
of  motive  whether  can  defeat  charge  — The  Higli 
Court  can  set  aside  in  revision  an  order  for 
prosecution  passed  by  any  Court  under  s.   476, 
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Crim.  Pro.  Code,  (4  N.L.R.  140,  F.  ;  26  M.  98, 
26  A.  249,  33  M.  48,  37  G.  250,  23  A.  249,  26  B. 
785,  R.].  The  principles  which  must  guide  the 
Court  in  an  application  for  revision  are  clearly 
laid  down  in  Alandar  Husain's  case  (23  A.  249, 
F.).  S.  476  requires  the  Magistrate  to  form  an 
opinion  '  that  there  is  ground  for  inquiring  into 
any  ofience  referred  to  in  s.  195.'  This  means 
that  there  must  be  a  reasonable  prospect  of  a 
conviction,  because  without  that  there  could  not 
be  ground  for  another  Magistrate  to  waste  his 
time  in  holding  the  enquiry.  But  the  section 
does  not  say  that,  before  a  Magistrate  orders  a 
prosecution,  he  must  try  the  whole  case  and  be 
absolutely  satisfied  that  the  accused  cannot  by 
any  possibility  escape  a  conviction.  The  scope 
and  distinction  between  .sa.  195  and  476,  Crim. 
Pro.  Code,  explained.  Want  of  proof  of  motive 
cannot  of  itsslf  defeat  a  charge.  ABDUL  HUSEN 
v.  Emperor,  9  N  L.R.  184  =  22  Ind.  Gas.  177 
=  JS  Cr.  L.J.  33. 

(4207)— Ss.  476,  195— See  JUDICIAI.  Peo- 
CEEDINGS,  12  C.L.J.  618. 

(4203)— Ss.  476,  202— Dismissal  of  complaint 
under  s.  202— Sanction  for  an  offence  under 
ss.  182  and  211,  IP. C.— Based  on  the  sworn 
statement  of  complainant  and  unsioorn  state- 
ments of  other  witnesses — Order  illegal. — Where 
a  Sub-Divisional  Magistrate,  acting  under 
s.  202,  Crim,  Pro.  Code,  dismisses  a  complaint 
brought  against  two  Police  officers  for  extortion 
and  bribery,  and  passes  an  order  directing  the 
complainant  to  appear  before  a  Magistrate  under 
s.  476  for  an  oSence  under  s.  182,  or  211, 1.P.C., 
and  where,  on  appeal,  the  Sessions  Judge  set 
aside  the  order  dismissing  the  complaint,  and 
ordered  further  enquiry  without  at  the  same 
time  seating  aside  the  order  to  appear  under 
g.  476,  Crim.  Pro.  Code,  such  an  order  remains 
good  ;  but  where  that  order  was  made  merely 
upon  a  sworn  statement  of  the  complainant  and 
the  unsworn  statement  of  his  other  witnesses, 
it  is  illegal  and  must  be  set  aside,  for  there  is 
no  legal  evidence  on  record.  Ayling,  J, — Such 
order  is  not  illegal  merely  because  it  was  based 
upon  unsworn  statements  of  the  witnesses,  but 
where  the  complainant  was  willing  to  produce 
evidence  and  tbe  Magistrate  refused,  then  it  is 
illegil  KacHI  MADAR  Lebbai  v.  EMPEROR, 
1911,  2  M.W.N.  9  =  10  M.L.T.  47  =  10  Ind.  Cas. 
619  =  21  M.L.J.  795  =  12  Cr.  L.J.  323.  [iJ., 
13  Cr.  L.J.  209=14  Ind.  Cas.  .305  =  11  M.L  T. 
367  =  1912  M.W.N.  499  =  22  M.L.J.  419.] 

(4209)— Ss  476,  2BS— Sanction  for  prosecution 
for  offence  under  s.  211,  I.P.C.— Facts  disclos- 
ing offence  under  .s.  182,  I . P  C .—Jurisdiction 
under  s.  476,  not  deprived — Offenceunder  s,  211. 
I.P.C.,  whether  includes  on?,  under  s.  182, 
I. P.O. — Poioir  of  trying  Magistrate  to  alter 
charge  into  one  under  s.  1^2— Sanction  under 
s.  476,  Crim.  Pro.  Code  —  Ohirges  tobe  spicifiBd 
clearly. — Where  a  Magistrate  granted  under 
s  476,  Crim.  Pro.  Code,Sin3tion  to  prosecute  the 
petitioner  for  an  ofiance  under  s.  211,  I.P.C., 
and  the  facts  disclosed  an  offance  under  s.  182, 
I.P.C.  Held,  that  the  mere  fact  that  no  sanction 
of  the  Coart  is  required  for  prosecution  under 
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s.  182,  I.P.C,  dees  not  deprive  the  Magistrate 
of  jurisdiction  to  order  the  prosecution  under 
s.  476,  Crim.  Pro.  Code.  (15  Bom.  L.R.  574. 
E.)  The  main  test  whether  a  person  makes  a 
'charge  '  within  the  meaning  of  s.  211,  I.P.C, 
is  '  does  the  person  who  makes  the  statement 
which  is  alleged  to  constitute  the  charge  do  so 
with  the  intention  of  setting  the  criminal  law 
in  motion  against  the  person  against  whom  the 
statement  is  directed.'  (-26  M.  640,  B.)  The  order 
under  s.  476,  Crim.  Pro.  Code,  should  specify 
clearly  the  exact  charges  against  the  accused. 
Per  Fawcett,  J.  C — The  question  whether  ihe 
case  falls  under  s.  211  or  s.  182,  I.P.C.  (if  the 
information  given  be  false),  is  one  which  is  best 
left  to  the  trying  Magistrate,  who  can,  under 
s.  238,  Crim.  Pro.  Code,  convict  under  p.  182, 
I. PC,  though  the  accused  may  be  charged 
only  under  s.  211,  I.P.C.  (5  C.  184,  32  C.  180, 
iJ.)'An  ofience  under  s.  211,  I.P.C,  includes  an 
ofience  under  s.  182.  (15  Bcm.  L.R.  514,  R.) 
Per  Crouch,  A.J-C. — It  cannot  be  stated  as  a 
general  rule  of  universal  application  that  an 
ofience  under  s.  211,  I.P.C,  includes  an  offence 
under  s.  182.  CROWN  v.  KHUBOMal,  8  S.L. 
R.  179  =  16  Cr.  L.J.  104  =  27  Ind.  Cas.  152. 

(4210) — Ss.  476,  435 — ^'  Judicial 'proceedings,''' 
calling  for  records  under  s.  435  does  not  con- 
stitute a— Order  under  s.  476  ultra  vires  and 
illegal. — A  Sub-Magistrate  had  refused  to  grant 
the  sanction  sought  from  him  to  prosecute 
petitioner,  who  was  a  witness  in  a  trial  before 
him,  for  having  given  false  evidence.  The  Dis- 
trict Magistrate,  who  called  for  the  records  of  the 
case,  under  s.  435  of  the  Code,  passed  an  order, 
under  s.  476,  sending  petitioner  for  trial  by  a 
Magistrate  on  a  charge  of  perjury.  Held,  on 
revision,  that,  in  his  action  under  s.  435  of  the 
Code,  the  District  Magistrate  was  not  acting  in  a 
"  judicial  proceeding  "  so  as  to  have  given  him- 
self jurisdiction  to  pass  the  order  that  he  did 
under  s.  476  of  the  Code.  His  calling  up  the 
records  under  s.  435  was  not  a  "  judicial  pro- 
ceeding "  and  be  had  no  power  to  have  acted 
under  s.  476.  His  order  committing  the 
petitioner  for  trial  was,  therefore,  ultra  vires, 
as  passed  without  jurisdiction,  and,  further, 
since,  in  proceedings  under  a.  476,  immediate 
action  is  contemplated,  such  procedure  in  the 
present  case  taken  several  months  after  the 
trial  was  illegal.  In  re  SUBBARAYA  Vathyar, 
15  M.L  J.  489  =  3  Cr,  L.J.  118  =  2  Weir  601. 
[R.,  31  M.  140=17  M.L.J.  584  =  3  M.L. T.  74  = 
7  Cr.  L.J.  54.] 

(4210-a)  Ss.  476,  435—  Small  Cause  Court 
directing  prosecution  of  a  person  under  s.  476 — 
Revision— Civ.  Pro.  Code,  s.  115— High  Court 
acting  as  a  Criminal  Court,  power  of,  in  revision 
— Order  of  prosecution,  what  procedure  to  adopt 
In, — Where  a  Court  of  Small  Cautes  had  directed 
the  prosecution  of  certain  persons  under  s,  476, 
Crim.  Pro.  Code,  held,  that  the  order  could  not 
be  the  subject  of  revision  under  s.  435,  Crim. 
Pro.  Code,  but  that  an  application  for  revision 
Could  lie  under  s.  115,  Civ.  Pro.  Code.  Held 
also,  that  a  High  Court  acting  as  a  Criminal 
Court  has  no  authority  to  send  for  the  record  of 
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a  Civil  or  a  Revenue  Court  and  to  interfere  in- 
revision  with  the  orders  of  such  a  Court.  Held 
further,  that  the  lower  Court  was  wrong  in 
ordering  prosecution  without  giving  the  persons 
concerned  an  opportunity  of  showing  cause 
against  .'^uch  an  order-  THAKUR  DAS  v.  KING- 
Emperor,  17  O.C.  25  =  15  Cr  LJ.  217  =  22 
Ind.  Cas.  1001 

(4211)— Ss.  476,  435— Jurisdiction  of  High 
Court  over  proceedings  of  Divisional  Ofi&eers 
under  the  Income-tax  Act— See  CERTIORARI— 
WRIT  OF,  1912  M.W.N.  1012  =  23  M.L  J.  893 
=  16  Ind.  Cas.  755  =  13  Cr.  L.J.  723. 

(4212)— Ss.  476,  435,  i39— Proceedings  under 
s.  476,  iclien  open  to  revision  by  High  Court — 
Departmental  enquiry,  not  a  judicial  proceeding. 
—  Orders  purporting  to  have  been  made  under 
s.  476  of  the  Code  are  open  to  revision  by  High 
Court,  when  they  have  been  made  without 
jurisdiction.  A  departmental  enquiry  by  an 
officer  is  purely  an  executive  matter,  and  there 
is  no  provision  of  law  empowering  such  officer 
to  issue  summonses  to  persons  to  compel  their 
attendance  before  him  in  connection  with  the 
enquiry.  Where  an  accused  had  been  sentenced 
to  pay  a  fine  and  the  fine  has  been  paid,  the 
pendency  of  an  appeal  preferred  by  him  would 
not  give  any  Court  authority  or  power  to  arrest 
him  or  to  take  recognizances  from  him  for 
further  appearances.  On  the  presentation  of  a 
petition  to  a  Magistrate,  containing  imputa- 
tions on  him  by  two  vakils  in  regard  to,  and  in 
the  course  of,  the  illegal  detention  of  their 
client  by  the  Magistrate,  it  is  not  competent 
for  the  Magistrate  to  take  action  under  s.  476 
of  the  Code,  because,  to  warrant  an  order  under 
that  section  directing  a  person  to  be  prosecuted 
the  offence  stated  to  have  been  committed  by, 
him  should  have  been  committed  before  the 
Court  in  the  course  of  a  judicial  proceeding  or 
should  have  been  brought  under  its  notice  in 
the  course  of  such  a  proceeding.  SURYa- 
NARAYANA  ROW  v.  EMPEROR,  29  M.  100  =  3 
Cr.  L.J.  376.  (26  M.  98,  R.  and  Dist.)  ^R. 
10  Cr.  L.J.  420  =  3  Ind.  Cas.  934=6  M. 
L.T.  327,  15  Cr.  L  J.  217  =  22  Ind.  Cas.  1001  = 
17  O.C.  25,  32  M.  49  =  4  M.L.T.  409  =  19  M.L. 
J.  42  =  9  Cr.  L.J.  41,  1  Ind-  Cas.  597,  3  L.B.R. 
234.] 

(4213)— Ss.  476,  42>Q— Revision  —  Criminal 
cases  — Jurisdiction  of  Court — Jurisdiction  tc 
order  prosecution. — It  is  only  the  individual 
officer  presiding  ever  a  Court  before  whom  the 
offence  was  committed  who  can  take  action 
under  s.  476  of  the  Crim.  Pro.  Code.  MUHAM- 
MAD MUNIR  KHAN  V.  THE  Crown.  lO  P.L. 
R.  1911,  Cr.  =9  Ind.  Cas.  389  =  4  P.W.R.  1911 
=  12  Cr.  L  J.  68.  (34  C  551.  F.B.,  35  C  214, 
6  P.R.  1909,  Cr.  104,  P.L.R.  1909,  F.;  36  C.  114, 
R.)  IR.,  12  Cr.  L.J.  521  =  12  Ind.  Cas.  289  =  4 
Bur.  L.T.  246.] 

(4214)  —  Ss.  476,  439  -  Jurisdiction  —  High 
Court— Order  passed  by  Civil  or  Revenue  Court 
under  s.  476,  Crifn.  Pro.  Cede— Revision — Civ. 
Pro.  Code  (1908),  s.  115— High  Courts  Act  (24 
a'nd  25  Vict.,  C.  104),  ss.  14,  15.— In  the  case  of 


2153  THE  ALL  INDIA  DIGEST.  2154 


Crim,  Pro.  Code  (Act  Y  of  1898)— continued,       ,  Crira.  Pro.  Code  (Act  Y  of  1898]— continued. 


an  orJer  passed  under  s.  476  of  the  Code  of 
Ctimioal  Procedure  by  a  Civil  or  Revenue  Court, 
8.  439  of  the  said  Code  has  no  application,  and 
the  High  Court  can  exercise  the  powers  of 
revision  under  s.  115  of  the  Coda  of  Civil 
Procedure  or  under  s.  15  of  the  High  Courts 
Ace.  The  Bench  exercising  criminal  jurisdiction, 
cannot,  as  such,  deal  with  the  matter,  but  the 
Judges  composing  that  Bench  may  do  so,  if 
authorised  by  the  Chief  Justices  under  s  14  of 
the  High  Courts  Act.  (8  CW.N.  73,  34  C.  42, 
15  C.  608,  S.)  An  order  made  under  s.  476  of 
the  Crim,  Pro.  Code  by  a  Settlement  Officer 
dealing  with  proceedings  under  Chap.  X  of  the 
Beagil  Tenancy  Act,  wa»inot,  therefore,  open  to 
revision  under  s.  489  of  the  Crim.  Pro.  Code, 
but  might  be  examined  under  s.  115  of  the  Civ. 
Pro.  Code  or  under  s.  15  of  the  High  Courts 
Act,  HAR  Prasad  Das  v.  King-Emperor, 
17C.L.J.  245  =  17C.W.N.  647  =  19  Ind.Cas.  197 
=  14  Cr.  L.J.  197  =  40  C.  477,  F.B.  [R..  15Cr. 
L.J.  -217  =  17  O.C.  25  =  a2  Ind.  Gas.  1001.] 

(4215)— Ss.  476  (1),  (2),  439,  423,  195— Order 
under  cl.  1  of  s.  476 — Proceedings  under  s.  476 
(2) — Setting  aside  of  former  order — Latter 
proceedings  cease — Revision — Poiver  to  make 
consequcJitial  order. — If  an  order  passed  under 
s.  476  (1),  Crim.  Pro.  Code,  directing  an  inquiry 
to  be  m^de  by  another  Magistrate  is  set  aside, 
it  is  jusc  and  proper  that  proceedings  under 
s  476  (2)  before  that  Magistrate  shall  also  cease. 
S.  439,  Crim.  Pro.  Code,  gives  ihe  Chief  Court 
power,  when  acting  in  revision,  to  exercise  the 
powers  conferred  on  a  Court  of  appeal  by  s.  423, 
and  cl.  1  {d)  of  that  section  gives  the  power  to 
make  any  consequential  order  that  may  be  just 
and  proper.  SAN  TIN  v.  KING-EmPEROR,  6  L. 
BR.  49  =  13  Cf.  L  J.  492  =  15  Ind.  Cas-  492. 

(4216)— Ss.  476,  439,  537  i  =  Crim.  Pro.  Code, 
1882,  ss.  476,  439,  537)- Sanction  upoti  report 
by  bailiff  of  obstruction. — Where  a  Subordinate 
Judge,  acting  upon  the  report  of  a  bailiS,  gave 
sanction  for  the  prosecution  of  the  persons  who 
obstructed  him  in  executing  a  warrant  of 
attachment,  without  making  an  enquiry  of  his 
own,  held  that,  although  the  Subordinate 
Judge  would  have  done  well  had  he  complied 
with  the  requirements  of  s.  476,  it  was  not 
necessary  to  interfere  in  revision.  QUEEN- 
Empress  v.  Sadashiv,  Rat.  Un.  Cr.  C.  701  = 
Cr.  Rg.  33  of  1894. 

(4217)— Ss.  476,  ill— Scops  of  s.  All— False 
evidence  given  before  Magistrate — Power  of 
Sessions  Judge,  on  appeal,  to  act  under  s.  477. — 
S.  477  deals  with  cases  which  transpire  before 
the  Sessions  Court  itself,  and  in  which  the 
Sessions  Judge  is  in  a  position  to  declare,  with- 
out any  further  inquiry,  that  the  person  against 
whom  action  is  necessary,  under  that  section, 
has  in  fact  committed  an  ofience  under  s.  193, 
I.P.C.  Where  the  evidence  given  by  a  witness 
was  not  believed  by  the  Deputy  Magistrate,  as 
it  was  in  conflict  with  the  statements  of  certain 
other  witnesses,  and  the  Sessions  Judge,  on 
appeal,  was  inclined  to  take  the  same  view 
and  committed  bim  to  the  Sessions,  held,  that 


there  was  no  fact  before  him  upon  which  he 
could  come  to  the  conclusion  that  the  ofience 
of  giving  false  evidence  had  been  committed 
either  before  him  or  before  the  Deputy  M^.gi8- 
trate.  The  only  conclusion  to  which  he  could 
come  was  that  the  offence  of  giving  false 
evidence  may  have  been  committed  before  the 
Deputy  Magistrate  ;  and,  therefore,  the  case 
was  not  ripe  for  commitment,  until  a  further 
inquiry  was  made  on  the  matter.  In  the  matter 
of  Umesh  Chandra  Chakravarty,  5  CW. 
N.  630. 

(4218) — Ss.  476,  477 — Preliminary  inquiry 
before  ordering  the  committal  of  a  complainant 
under  s.  211,  Penal  Code, — A  Magistrate  cannot 
order  the  committal  of  a  complainant  under 
s.  211,  Penal  Code,  for  preferring  a  false 
charge,  without  holding  a  preliminary  inquiry. 
Criminal  Revision  Case,  No.  63  of  iSSl, 
2  Weir  583. 

(4219) -Ss.  476,  477  —  See  REVISION  — 
General  principles,  a. W.N.  1882,  229. 

(4220)— Ss.  476.  477,  480,  485  and  487— See 
Contempt  OF  Court,  13  M.  24  =  2  Weir  610. 

(4221)-Ss.  476,  478  (  =  Crim.  Pro.  Code, 
1872,  ss.  471,  i'Ii)—Potver  of  Civil  Court  to 
commit  a  case  to  Sessions.  -  The  power  of  a  Civil 
Court  to  commit  a  case  to  the  Sessions  is 
limited  to  cases  triable  exclusively  by  the  Court 
of  Sessions,  and  to  such  cases  only  when  the 
offence  charged  has  been  committed  before  the 
Civil  Court  itself.  Per  F.  D.  Melvill,  J.— 
S.  471  merely  lays  down  the  procedure  that 
may  be  followed  in  certain  cases  and  does  not 
confer  any  new  jurisdiction  on  a  Court.  That 
section  does  not  by  itself  give  to  the  Civil 
Court  the  powers  of  committal  in  the  cases 
referred  to  in  that  section.  Per  Pijihey,  J.: — 
Although  the  committal  contemplated  in  s.  471, 
is  undoubtedly  a  committal  for  trial  before  the 
Court  of  Sessions,  the  section  merely  proscribes 
the  procedure,  and  does  not  confer  on  the  Court 
the  power  of  committal,  and  that  is  why  s.  474 
is  enacted.  IMPERATRIX  v.  POPAT  NATHU, 
4  B.  287. 

(4222)— Ss.  476,  ^.IQ— Brought  under  the 
notice  of  Court,  meaning  of —Order  under  sec- 
tion, when  to  be  made- — In  order  to  make  an 
order  under  ss.  476,  478,  Crim.  Pro.  Code,  there 
must  be  a  judicial  proceeding  before  the  Court 
and  it  is  in  course  of  that  judicial  proceeding 
that  seme  supposed  offence  must  be  brought 
under  its  notice.  The  words  "  brought  under 
its  notice"  are  wide  enough  to  cover  an  offence 
which  may  have  been  committed  in  another 
forum  and  on  some  previous  occasion,  but  it 
must  be  an  offence  brought  under  the  notice  of 
the  Court  holding  the  enquiry.  A  civil  suit 
was  brought  against  N  and  was  decreed  ex 
parte,  N  was  arrested  and  put  in  jail  and  his 
application  for  restoration  of  the  case  was  dis- 
missed. Another  plaintiff  then  brought  a  suit 
and  obtained  a  decree  and  arrested  N  in  exe- 
cution. N  was  rescued  A  report  was  made 
before  the  Munsiff  who  held  an  enquiry,  and 
in  the  course  of  that  enquiry,  he  came  to  the 
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conclusion  that  both  the  suits  against  N  were 
false  suits  and  were  brought  by  G  in  the  names 
of  the  plaintifis.  He  made  an  order  commit- 
ting G  to  Sessions  for  certain  ofiences.  Held, 
that  the  ofiences  were  brought  to  the  notice  of 
the  Court  in  course  of  judicial  proceedings  and 
the  Munsifi's  order  was  a  valid  order.  GiRWAR 
Prasad  V,  King-Emperor,  6  A.L.J.  392  =  9 
Cr.L.J.  219  =  llnd.  Cas,  306.  (9  C.W.N.  859, 
34C.  551,  34M.  140,  B.  d  D.)  [F.,  7  A.L.J. 
991  =  11  Cr.L.J.  438  =  7  Ind.  Cas.  51,  12 
Cr.L.J.  521  =  1'.^  Ind.  Cas.  289  =  4  Bur.  L.T. 
246,  E.  ;  33  A.  396  =  8  A.L.J  240  =  12  Cr.  L.J. 
93  =  9  Ind.  Cas.  497,  37  C  642  =  12  C.L.J.  45  = 
14  C.W.N.  799  =  11  Cr.  L.J.  407  =  6  Ind.  Cas. 
801,  6  A.L.J.  924  =  10  Cr.L.J.  525  =  4  Ind.  Cas. 
260.]  , 

(4223)— Ss.  476,  478  (  =  Crim.  Pro.  Code, 
1882,  ss.  476,  478)— Power  to  act  under  s.  478, 
after  acting  under  s.  476. — It  is  clearly  stated 
in  s.  478,  Crim.  Pro.  Code,  that  the  procedure 
therein  prescribed  is  only  alternative,  that  is  to 
say,  that  the  Court  itself  may  proceed  under  it 
instead  of  sending  the  case  to  a  Magistrate 
under  s.  476,  but  the  section  gives  no  power  to 
a  Court  on  failure  of  one,  that  is  to  say,  on  the 
discharge  of  the  accused  by  the  Magistrate,  to 
adopt  the  other  mode  of  procedure.  QUEEN- 
Empress  v.  EAOJi  Moreshwar,  Rat.  Un. 
Cr.  C.  9S9  =  Cr.  Rg.  12  of  1898. 

(4224)- Ss.  476,  526— Affidavit,  false  allega- 
tion in — Magistrate's  explanation —  Statements 
of  persons  in  support  thereof — "  Nearest  Magis- 
trate of  the  first  class " — Presidency  Magistrate 
not  a  Magistrate  of  the  first  class — Practice — 
Origi^ial  side. — Though,  in  showing  cause  to  a 
rule  why  a  conviction  should  not  be  set  aside, 
it  is  not  open  to  the  Magistrate  to  submit  obser- 
vations with  a  view  to  supplement  or  add  to 
his  judgment,  yet  there  is  nothing  to  prevent 
him  from  sending,  along  with  his  explanation 
in  answer  to  a  rule  for  transfer,  statements 
of  persons,  who  might  be  in  a  position  to 
contradict  the  allegations  of  misconduct  made 
against  the  Magistrate  by  the  petitioner  in  his 
application.  (7  CW.N.  359,  D.)  8.  476  of  the 
Code  does  not  appear  to  provide  for  the  case  of 
an  offence  before  a  Court  in  a  Presidency  town. 
It  empowers  a  Court  to  send  a  case  for  enquiry 
or  trial  to  the  nearest  Magistrate  of  the  first 
class.  The  nearest  Magistrate,  namely,  the 
Presidency  Magistrate,  is  not  a  Magistrate  of 
the  first  class.  The  practice  on  the  original 
side  of  the  High  Court  is  to  lay  the  papers 
before  the  Government  Solicitor  for  him  to 
take  action  thereon,  if  he  thinks  fit.  An  ana- 
logous course,  viz.,  of  laying  the  papers  before 
the  Legal  Eemembrancer,  was  adopted.  Kedar 
Nath  Kar  v.  King-Emperor,  3  C.L.J.  357 

=  3  Cr.  L.J.  329. 

(4225)— Ss.  476  and  537  —  Construction  of 
the  expression  "  Nearest  Magistrate,  first  class" 
— Directory  or  mandatory — Trial  by  another 
Magistrate,  a  mere  irregularity. — The  word 
"  nearest"  in  s.  476,  Crim.  Pro.  Code,  is  merely 
directory  ;  it  does  not  confer  jurisdiction  ;  and 
-the  Magistrate  to  whom   an  accused  person  is 


Crim.  Pro.  Code  (Act  ¥  of  1896)— continued, 

sent  under  s.  476  must  be  a  Magistrate  of  local 
jurisdiction  over  the  offence.  Where,  therefore, 
the  Court  being  of  opinion  that  a  person  had 
given  false  evidence  before  it,  sent  him  for  trial 
under  s.  476,  not,  as  it  appeared,  to  the  nearest 
Magistrate,  first  class,  but  to  a  Magistrate, 
first  class,  having  local  jurisdiction,  held, 
that  the  defect  in  the  order  of  the  Magis- 
trate, who  sent  the  case  to  the  Magistrate 
having  local  jurisdiction  only,  though  not  the 
nearest  Magistrate,  was  merely  an  irregularity 
curable  under  s.  537,  Crim.  Pro.  Code.  IMPE- 
RATOR  V.  NEWAND  wd.  SADHU,  1  S.L.R.  Cr. 
84  =  8  Cr.  L.J.  209. 

(4226)— Ss.  476  and  531— Notice— Want  of 
notice  an  irregularity — Ground  for  reversal. — 
S.  476,  Crim.  Pro.  Code,  nowhere  says  that 
notice  in  proceedings  under  that  section  shall 
be  given  to  a  person  who  is  immediately  con- 
cerned thereby.  Want  of  notice  under  that 
section  is  an  irregularity  in  procedure.  The 
High  Court  always  looks  with  disfavour  upon 
an  order  made  under  s.  476  without  notice 
being  given  to  the  persons  immediately  concern- 
ed. At  the  same  time  any  irregularity  in  the 
proceedings  taken  under  s.  476  is  not  a  suffici- 
ent ground  for  either  reversing  or  altering  an 
order  passed  by  a  Court  of  competent  jurisdic- 
tion. Ram  Piari  Rai  v.  Kinq-Empeeor, 
10  A.L.J.  247  =  13  Cr.  L.J.  707  =  16  Ind.  Cas. 
515. 

(4227)— Ss.  476,  537  (b)— Sanction  to  prose- 
cute—  Order  merely  directing  prosecution  without 
ordering  accused  to  be  sent  to  the  nearest  First 
Class  Magistrate — Irregularity  or  illegality— 
Whether  czored  by  s.  537  (6).— An  order  under 
s.  476,  Crim.  Pro.  Code,  which  merely  directs 
the  prosecution  of  the  accused,  but  omits  to 
direct  the  accused  to  be  taken  before  the  nearest 
First  Class  Magistrate,  is  at  most  an  irregula- 
rity which  is  expressly  cured  by  s.  537  {b)  of 
the  Code.  Be  S.  SUPPAYA  THAEAGAN,  37  M, 
317  =  16  Cr.  L.J.  39  =  26  Ind.  Cas.  631.  (26  A. 
249,  Diss,) 


S.  477  (  =  1882,  8.  477;  1872,  s.  472 
B.  172). 


1861, 


(4228)— S.  477— Scope  of  the  section— S.  477 
contemplates  that  there  should  be  a  charge 
upon  which  the  complaint  is  based,  in  other 
words,  the  person  accused  of  having  committed 
the  offence  should  know  the  specific  nature  of 
the  accusation  against  him,  so  as  to  be  able  to 
answer  it.     MOHIM  CHUNDER  MOJUMDAR   v. 

King-Emperor,  3  C.W.N.  615. 

(4229) — S.  in— Power  of  Judge  to  commit  a 
person  on  his  own  charge. — Where  the  facts  do 
not  make  out  any  case  as  against  the  accused 
which  would  justify  the  Judge  in  committing 
without  further  inquiry  under  s.  477,  he  ought 
not  to  convict  him  on  his  own  charge.  In  re 
BOMMU  Chetty,  2  Weir  601. 

(4230)— S.  477  (  =  Crim.  Pro.  Code,  1882, 
s.  477)  — Contradictory  statement  by  witntss 
befors  com^nitting  Magistrate  and  Sessions 
Judge— Jurisdiction  of  Sessions  Judge. — Where 
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before  a  Court  of  Sessioa,  a  statemeat  is  made 
by  a  witness  contradiotiDg  tbat  made  by  him 
before  the  committing  Magistrate,  and  no  evi- 
dence is  adduced  to  show  which  of  the  state- 
ments is  true,  no  ofience  has  been  committed 
within  the  cognizance  of  the  Court  of  Sessioa 
under  s,  477,  Grim.  Pro.  Code.  QueEN-EM- 
PRESS  V.  SEWAK,  S.C.  172,  Oudh.  [F  ,  S.C. 
206,  Oudh.] 

(4231)— S.  477  {  =  Crim.  Pro.  Code,  1882, 
s.  477) — Alternative  charges — Jurisdiction  of 
Sessions  Judge, — Nor  has  a  Sessions  Judge  in 
auch  circumstances,  jurisdiction  under  s.  477, 
Crim.  Pro.  Code,  to  charge  the  witness,  in  the 
alternative,  with  having  intentionally  given 
false  evidence,  either  in  his  evidence  before 
himself,  or  in  his  evidence  before  the  committ- 
ing Magistrate  and  to  commit  and  try  the  said 
witness  on  such  charge.  Queen-EMPRESS  v. 
KANHAI,  S.C.  206,  Oudh.  (4  B.L.R.A.  Cr.  8. 
C.  172,  Oudh,  F.)   [fl.,  S.C.  232,  Oudh.] 

(4232)— S.  477  (  =  Crim.  Pro  Code,  1872, 
s.  472)  -Penal  Code,  s.  193— False  evidence — 
Commitment. — Three  things  must  occur  before 
tbe  Court  of  Session  can  legally  proceed  under 
s.  472,  Grim.  Pro.  Code,  namely,  that  the  oSence 
be  committed  before  the  Sessions  Court ;  2nd, 
that  it  must  be  an  offence  within  the  cognizance 
of  that  Court ;  and  3rd,  that  the  offence  be  one 
triable  by  that  Court  "  exclusively  ".  It  is  clear 
on  referring  to  the  sahedule  appended  to  the 
Criminal  Procedure  Code  that  the  oSence  under 
S-  193  is  not  an  offence  exclusively  triaole  by 
the  Sessions  Court.  Held  therefore  that  the 
committal  by  the  Sessions  Judge  m  this  case 
was  without  jurisdiction.  THE  QUEEN  v. 
Unnath  BUNDHOO  B.vNERJEE,  21  W.R.  Or. 
37. 

(4233)— S.  477~See  FALSE  EVIDENCE,  6 
A.   103. 

(4234)— S.  477— See  Nos.  1505.  1741,  1744, 
1878,  1879,  2191,  2194.  2405,  3049,  3744,  4217, 
4218,  4219,  4220,  supra. 

(4235)— Ss.  477,  478,  479— See  CONTEMPT  OP 
COURT,  4  M.H.C.  App.  52. 

(4236)— Ss.  477,  487  {=^Crim.  Pro.  Code, 
1872,  ss,  472.  473) — Sanction  by  District  Judge 
for  prosscutioti  for  forgery — His  competency  to 
try  the  case  as  Sesswns  Judge. — Where  a  Dis- 
trict Judge,  on  appeal,  sanctions  the  prosecution 
of  a  parry  to  the  suit,  for  forgery,  he,  as  a 
Sessions  Judge,  is  not  debarred  from  trying  the 
case  himself.  EMPRESS  v.  Gaspar  D'SILVa, 
6  B.  479.  IF.,  2  Bom.  Cr.  C.  27=  15  Bom.  L. 
R.  104  =  14  Cr.  L.J.  190=19  Ind.  Cas.  190, 
U.B.R.  1897-1901,  Vol.  I,  127  ;  Appl.,  16  C. 
766;  R.,  14  A.  354,  2  O.W.N.  613.] 

(4237)— Ss.  477,  487  (  =  Crim.  Pro.  Code, 
1872,  ss.  472,  ^13)— Jurisdiction  of  Sessions 
Judge  under  s,  473,  when  arises. — Where  an 
offence  committed  before  a  Sessions  Judge  in 
contempt  of  his  authority  is  not  taken  up  by 
him  under  the  authority  of  s.  472,  he  cannot 
try   it,   notwithstanding  that  it  is  ezolusively 
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triable  by  a  Sessions  Court.  HIGH  COURT 
Proceedings,  14th  Aug.,  1882,  No.  1640,  2 
Weir  609.      [F.,  2  Weir  609,] 

S.  478  (  =  1882,  8.  478;  1872,  ss.  474,  476  ; 

1861,  ss.  173,  175). 

(4238)— S.  478  (  =  Crim.  Pro.  Code,  1872, 
s.  474) — Power  of  Civil  Court  to  order  commit- 
ment.— A  Civil  Court  cannot  order  the  commit- 
ment of  persons  for  offences  under  ss.  471,  465 
and  193  of  the  Penal  Code  without  making  a 
preliminary  enquirv  as  required  by  s.  474,  Crim. 
Pro.  Code,  1872.  QUEEN  v.  RUNGATOONEE, 
22  W.R.  Or.  52 

(4239)— S.  478  (  =  Crim.  Pro.  Code,  ActXXY 
of  1861,  s.  173) -Penal  Code,  Act  XLV  of  1860, 
s.  199 — District  Magistrate  refusing  to  investi- 
gate—Act XXIU  of  1S61,  s.  16.— Where  a  Dis- 
trict Magistrate  refused  to  investigate  a  case 
sent  to  him  by  a  Subordinate  Judge  sanctioning 
prosecution  of  a  person  for  false  verification  of  a 
plaint,  on  the  ground  that  the  Subordinate  Judge 
should  have  committed  the  case  to  the  Court  of 
Sepsion  by  which  the  oSence  was  exclusively 
triable,  held,  that  the  Magistrate  was  wrong  and 
that  he  was  bound,  under  s.  16  of  Act  XXIII  of 
1861,  to  investigate  the  case  according  to  law. 
REG.  v.  AMRUTTA  NATHU,  7  BH.C.  Cr.  29. 
[B.,  13  B.  109.] 

(4240)— S.  478  (  =  Crim.  Pro.  Code,  Act  XXV 
of  1861.  s.  173/— PewaZ  Code,  s.  4:65— Small 
Cause  Judge  —  Commitment  —  ProcedureK — A 
Small  Cause  Judge  who,  in  the  course  of  the 
trial  of  a  suit,  finds  tbat  a  person  has  commit- 
ted forgery,  cannot  commit  him  for  trial  by  the 
Sessions  Court,  since  the  offence  was  not 
committed  before  the  Court,  which  could  there- 
fore only  sanction  the  institution  of  criminal 
proceedings  against  the  person.  The  complaint 
is  to  be  preferred  before  a  Magistrate  with  the 
sanction  of  the  Civil  Court.  REG.  v.  CHOTA 
Lad  Jhaver,  Rat,  Un.  Or.  C.  31  =  Cr.  Rg,  31- 
3  1870. 

(4241)— Crim.  Pro,  Code,  1882,  s.l97  =  (CriTO. 
Pro.  Code,  1812,  s.  416) -Order  by  Board  of 
Revenue  directing  an  official  charged  with  bri- 
bery  to  be  tried  by  a  particular  tribunal,  vali- 
dity of. — A  charge  of  bribery,  extortion  and 
criminal  intimidation  was  made  against  a  Sub- 
Magistrate,  and  the  Collector  of  the  District 
reported  the  same  to  the  Board  of  Revenue. 
The  Board  directed  him  to  send  the  case  for 
trial  to  gome  Magistrate,  other  than  the  District 
Magistrate  or  the  Principal  Assistant  Magistrate. 
The  District  Magistrate  sent  the  case  for  trial 
to  the  Senior  Assistant  Magistrate,  Berhampore, 
who  convicted  the  accused  under  s.  161,  Penal 
Code.  The  Sessions  Judge  reversed  the  convic- 
tion. The  Government  did  not  appeal  against 
the  acquittal,  but  the  case  was  referred  to  the 
High  Court  by  the  District  Magistrate  under  the 
instructions  of  the  Government.  The  High 
Court  declined  to  interfere  on  the  ground^ 
(1)  that  it  had  not  been  shown  that  the  trial  by 
the  Senior  Assistant  Magistrate  was  without 
jurisdiction  and  (2)  that  the  question  of  jurisdic- 
tion was  considered  by  the  Sessions  Judge  and 
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decided  adversely  to  Government  and  Govern- 
ment had  not  apppaled.  QueeN-EMPRESS  v. 
RANGA  Rau,  15  M.  36  =  2  Weir  218. 

(4242)— S.    478— See    APPEAL  —  APPEAL  — 

Practice  and  Procedure,  6  O.L.R.  427. 

(4243)  -S.  478-See  FALSE  EVIDENCE,  11 
P.R.  1870,  Cr. 

(4244)- S.  478— See  Nos.  1655,  1656.  1841, 
1842,  1880,  18S1,  2i91,  2214,  2405,  3847,  4221, 
4222,  4223,  4235.  supra. 

(4245) -Ss.  47«,  195  {=^Crim.  Pro  Code, 
1882.  ss.  478,  195)— Power  of  Civil  Court  to 
commit  to  Sessions  parties  and  witnesses  to  civil 
swii.— The  power  given  to  the  Civil  Court  under 
Oh.  XXXV,  Crim.  Pro.  Code,  to  take  action 
regarding  "  any  offence  referred  to  in  s.  195  '*  is 
•not  ordinarily  restricted,  )n  regard  to  offences 
relating  to  document,  to  such  offences  only 
when  committed  by  a  party  to  the  proceeding 
in  which  the  document  ■wa.s  given  in  evidence. 
Although  the  prosecution  of  a  witness  for  an 
offence  relating  to  documents  is  permispible 
•without  sanction,  that  could  not  invalidate  a 
prosecution  commenced  on  a  sanction  which 
included  both  a  party  and  a  witness.  In  re 
Devji  valad  Bhavani.  18  B.  581.  [R.,  32 
M.  49  =  19  M.L.J.  42  =  4  M.L.T.  404  =  9  Cr. 
L.J.  41,  P.B.] 

S.  479  (  =  1882,  8.  479  ;  1872,  s.  475  ;  1861, 

s.  174). 
(4245-a)— a.  479— See  No.  4235,  supra. 

S.  480  (  =  1882.   8.  480  ;  1872,  a.  436,  para 

1  :  1861,  s.  163.) 
See  Contempt  of  court. 
See  Sentence  —  Contempt  of  Court, 
sentence  for. 

(4246)— S.  4:80— Contempt  of  Court— Punish- 
ment by  the  Court  in  which  the  contempt  occur- 
red— Penal  Code,  s.  228. — Where  the  Court 
which  deals  with  the  offence  of  contempt  of  Court 
is  the  Court  in  which  the  contempt  occurred,  it 
cannot  pass  the  sentence  prescribed  by  s.  228, 
Penal  Code,  but  should,  under  s.  480,  Crim. 
Pro.  Code,  limit  the  punishment  to  Rs.  200  with 
imprisonment  in  default  for  30  days.  In  re 
Dhanakoti  Mudali,  2  Weir  603. 

(4247)— S.  480  (  =  Crim  Pro.  Code,  1882, 
s.  480) — Inquiry  by  Magistrate  preliminary  to 
recorting  to  superior  officer — Contempt  shown  to 
the  Magistrate  during  such  inquiry. — Where  a 
Magistrate  was  conducting  merely  an  inquiry 
into  a  case  of  a  breach  of  the  peace  in  order  to 
ascertain  whether  he  should  make  a  report  to 
his  official  superior,  and  possibly  to  satisfy  him- 
self whether  he  ought  to  act  under  s.  108,  Crim. 
Pro.  Code,  he  could  not  be  considered  to  be 
exercising  any  powers  conferred  by  the  Code  or 
conduciing  any  proceeding  in  the  course  of 
which  evidence  might  be  legally  taken.  There- 
fore, a  person  behaving  insolently  towards  him 
in  such  proceedings  could  not  be  proceeded 
against  under  s-  480,  Crim.  Pro.  Code  In  re 
Yerumakaran  alias  Periannan,  2  Weir  605. 

(4248)— 8.    480— See  APPEAL— General, 
Eat.  Un.  Cr.  C.  978  =  Cr.  Rg.  35  of  1898. 


Crim.  Pro.  Code  (&ct  Y  ol!  i8QS)—contimied, 

(4549)— S.  480— See  PENAL  CODE,  s.  228, 
137  P.L.R.  1903. 

(4250)— S.  480-Se<e  No-^  1882,  2347,  3362, 
4056,  42-20.  supra. 

(4251)— Ss     4S0,     423  —  See    CHARGE    TO 

Jury— Misdirection,  25  C.  416  =  2  c.W.N. 

347. 

(4252) — Ss.  480  and  481  -  Procedure  in  cases 
of  contempt  of  Court.  It  is  necessary  for  the 
protection  of  persons  dealt  with  under  s.  480, 
Crim.  Pro.  Code,  to  insist  upon  a  strict  and 
careful  compliance  with  the  procedure  laid 
down  in  s.  481  of  the  above  Code.  QUEEN- 
Empress  v.  nga  Tha  Dun,  U.B  R.  1892- 
1896,  Yol.  I,  52. 

(4253)— Ss.  450,481,  i82(=Crim.  Pro.  Code, 
1872,  ss.  435,  436  ;  1861—1869,  s.  163)— Su6- 
Registrnr — Offence  during  judicial  proceeding — 
Penal  Code,  s.  228. — A  was  accused  before  an 
Assistant  Magistrate  by  a  Sub-Registrar  of 
having  committed  an  offence  under  s.  228, 
Penal  Code,  and  fined.  Held,  that  the  Sub- 
Registrar  should  have  tried  tbe  matter  himself 
under  ss.  435  and  436  of  the  Crim.  Pro.  Code, 
1872,  and  as  the  Magistrate  acted  without 
jurisdiction,  the  order  must  be  quashed.  In 
the  matter  of  the  petition  of  SARDHARI  LAL, 
13  B.L.R.  Ap.  40^22  W.R.  Cr.  10. 

(4254)— Ss.  480,  481.  487  {  =  Crim.  Pro.  Code, 
1872,  ss.  435,  436  and  473).— If  a  contempt  is 
committed  in  view  of  the  Court,  the  Magistrate 
should  take  action  under  s.  435  or  s.  436  of  the 
Code.  Any  trial  (other  than  the  one  under 
s.  435)  conducted  by  the  Deputy  Commissioner 
himself  of  such  an  offence  is  illegal  under  s.  473 
of  the  Code.  DEPUTY  COMMISSIONER  v. 
BALWANT  RAO,  Colm.  Dig.  Cr.  45  of  1876. 

(4255)— Ss.  480  and  437 — Proceedings  in 
contempt  cases, — A  Magistrate  not  following  the 
procedure  prescribed  by  s.  480  is  barred  by 
s.  487  from  himself  trying  the  offender.    ASHU 

SHOE  V.  Queen-Empress,   L.B.R.   1893— 
1900,  20. 

(4256) ~Ss  480,  537— See  CONTEMPT  OP 
COURT,  11  A.  361  =  A.W.N.   1889,  128. 

S.  481  (  =  1882,  s.  481 ;  1872,  s.  435,  paras 

2  and  3). 

See  Contempt  of  court. 

(4257)— S.  481— See  Nos.  3362,  4056,  4252, 
4253,  4254,  supra. 

(4258,— Ss.  481,  482— Sefi  ACT  III  OF  1877, 
s.  84,  22  W.R.  Cr.  10  =  13  B.L.R.  Ap.  40. 

(4259)— Ss.  481,  482,  195.  476  {  =  Crim.  Pro. 
Code,  1872,  ss.  435,  436,  467  to  ilh-Ojffence 
under  s.  193,  Penal  Coae,  whether  an  offence 
in  contempt  of  Court — Jurisdiction  of  Magis- 
trates.—Held,  by  the  Full  Bench  {Stuart,  C.J., 
dissenting)  :  — kn  offence  under  s.  193,  Penal 
Code,  committed  before  a  Court,  is  not  only  an 
offence  against  public  justice,  but  also  a  con- 
tempt of  the  Court's  authority.  Therefore,  a 
Magistrate  cannot  try  himself,  by  reason  of  the 
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provisions  of  e.  473,  Crim.  Pro.  Code,  a  charge 
under  s.  193,  Penal  Code,  it  the  false  evidence 
has  been   given  iu  his  own  Court.     EMPRESS 

OF  India  v.  Kashmiri  Lal,  i  A.  625,  F.B,, 

[B.,  14  A.  354;  D..  4  A.  322]. 

(4260)- Ss.  481  (2),  5'61 -Penal  Code,  s.  228- 
Offence  Record  ?rawsi  show  stage  oj  interruption 
-  Evidence  —  Intention.  —  Where  a  person 
making  a  noise  in  Court  is  charged  v/uh  an 
offence  under  s.  228  of  the  Penal  Code,  the 
record  conviccir'g  him  must  show  the  stage  of 
judicial  proceeding  interrupted,  and  the 
evidence  must  establish  that  such  interruption 
was  intentional,  as  such  vital  irregularities  in 
proceduro  are  not  cured  by  s.  537  of  the  Coda 
of  Crimina!  Procedure,  In  re  KOKATI  NarASA 
Eeddi,  15  Cr.L.J.  621  =  25  Ind.  Cas.  629. 

S.  482  ( =  1882,  8.  482  ;  1872,  s.  436,  paras 

1  and  2;  1861,  a.  163). 

See  Sentence  —Contempt  of  Court, 
Sentence  for. 

(4261;— S.  482  (  =  Crim.  Pro.  Code,  1872, 
s.  iB6)— Contempt  of  Court— Absence  of  expla- 
natory statement  by  accused—  Procedure.  — A 
barrister-at  law,  in  the  course  of  the  trial  of  a 
case  in  which  he  was  the  complainant,  used 
insulting  language  to  the  Sub-Magistrate.  The 
Magistrate  then  recorded  proceedings  required 
by  s.  436,  but  failed  to  take  any  statement  from 
the  accused  explanatory  of  his  conduct,  as  he 
left  the  Court  at  once.  Held,  that  the  case 
ought  not  to  be  dismissed  on  the  ground  of  the 
omission  to  take  such  statement.  HIGH  COURT 
Proceedings,  23rd  april  1879,  No.  702,  2 
Weir  604. 

(4262)— 8.  482— See  Nos.  1882,  2347,  4056, 
4253.  4258.  4259,  supra. 

S.  433  (  =  1882,  8,  483). 

(4263)— S.  483  (  =  Crim.  Pro.  Code,  1882, 
s.  483),  scope  of — Although  it  appears  irom 
s.  483,  Crim.  Pro.  Code,  that  the  Local  Govern- 
ment may  constitute  a  Sub- Registrar  a  Court 
for  the  purposes  of  certain  sections,  as  those 
deahngwithcoutumaciouscoatempts,  still,  from 
the  fact  of  autborieaiion  under  that  section  being 
deemed  necessary,  it  is  to  be  implied  that  he  la 
not  to  be  cousidered  a  Court  for  ordinary  pur- 
poses. A  provision  that  a  particular  officer 
may,  for  particular  purposes,  be  deemed  a 
Court,  does  not  warrant  the  extension  of  that 
provision  so  as  by  inference  to  produce  a  group 
of  rules  in  conflict  with  the  general  system. 
A  provision  such  as  that  contained  in  s,  483 
is  an  excrescence  on  the  general  system,  and 
exceptional  provisions  are  not  to  be  drawn  out 
into  all  their  logical  consequences.  QUEEN- 
EMPRESS  v.  TulJa,  12  B.  36. 

(426i)-S.  483— See  No.  4056,  supra. 

S.  484. 

See  Contempt  of  Court. 
(4265)- S.  484- See  No.  4056,  supra. 
136 
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S.  485  (  =  1882,  8.  483  ;  1872,  as.  356,  364  ; 

1861,  BS.  192,  365). 

(4266)— S.  485— See  Nos,  3125,  4220,  stipra. 

S.  486  (  =  1882,  8  485  ;  1872,  s.  268  ;  1861, 

8.  413). 

(4267)  —  S.     486- See    APPEAL  —  CASES 
WHERE  APPEAL  LIES,  16  P.R.  1887,  Cr, 
(4268)— S.  486— See  No,  3531,  supra- 
(4269)— S?.     486    and    419— See    APPEAL— 
General,  8  W.R.  Cr.  Cir.  7. 

8.  487  (  =  1882,  s.  487  ;  1872,  a.  473). 

See  Contempt  of  Court. 

See  Contempt  of  Lawful  authority. 

(4270)— S.  487— Scop <  of. -The  prohibition 
under  the  section  extends  only  to  contempts  of 
authority  of  a  M-igistrate  as  such.  QUEEN- 
Empress  v.  NGO  PO  PYN,  U.B.R.  1897-1901. 
Vol.  I,  61. 

(4271)— S.  487.— The  prohibition  in  s.  473, 
Crim.  Pro.  Code,  1872,  is  a  personal  prohibi- 
tion, the  mischief  to  be  prevented  being  that 
the  same  person  should  not  decide  a  matter 
which  he  may  have  already  prejudged.  It  does 
not  refer  to  the  office  of  the  Magistrate  or  Judge 
before  whom  an  offence  of  the  class  described 
in  the  section  is  committed,  but  only  refers  to 
the  person  of  the  Magistrate.  In  the  matter  of 
—,  1  M.  305  =  2  Weir  605.  [R.,  1913  M.W.N. 
40.] 

(4272)— S.  487  (  =  Crim.  Pro.  Code,  1872. 
s.  473)—"  Giving  false  evidence,"  nature  of  the 
offence  of —Trial— "Court,'''  scope  of  the  word. — 
Giving  false  evidence  in  a  judicial  proceeding  is 
a  contempt  of  the  Court's  authority  and  a 
Judge,  before  whom  such  evidence  is  given, 
cannot,  under  s.  473  of  this  Code,  in  his  capa- 
city as  a  Judge  of  a  Criminal  Court,  try  a  person 
accused  of  giving  such  evidence.  The  term 
"Court"  m  this  section  refers  not  only  to  a 
Court  of  a  particular  class,  such  as  a  Civil, 
Criminal  or  Revenue  Court,  but  also  to  a  Judge 
constituting  a  Court.  POLICE  v.  Kemchand 
Colin.  Dig.  Cr.  27  of  1875. 

(4273)— S.  487  (  =  Crim.  Pro  Code,  1872, 
s.  473)— Fa/se  evidence -Making  contradictory 
statements  before  a,  Magistrate  and  a  Sessions 
Judge— Competency  of  Sessions  Judge  to  try 
accused  on  a  charge  of  false  evidence  and  to  hear 
appeal  from  conviction.—  A  person  charged  with 
having  given  false  evidence  in  the  alternative 
before  a  Magistrate  or  Court  of  Sension,  by 
making  contradictory  statements  on  oath,  was 
convicted  by  the  same  Court  of  Session.  Held, 
that  the  Sessions  Court  was  precluded  by  the 
terms  of  s.  473,  from  trying  the  charge. 
SUNDRIAH  V.  Queen.  3  M.  254-=  2  Weir  607. 
IF.,  2  Weir  609;  R.,  14  A.  354.] 

(4274)— S.  487.— Where  the  Sessions  Judge 
sanctioned  the  prosecution  of  a  person  for  giving 
false  evidence,  action  not  being  taken  in  accord- 
ance with  either  s.  476  or  a.  477,  Crim.  Pro. 
Code,  1882,  and  the  accused  was  committed  by 
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the  same  Sessions  Judge,  held,  that  the  Sessions 
Judge  was  precluded  from  trying  the  case  by 
the  provisions  of  s.  487.  hi  re  SANTHANAM 
alias  ANNAMMAL,  2  Weir  609. 

(4-275) — S.  497 — Held  by  Forbes  and  Innes, 
J  J.,  {Kernan,  J.,  dissentiyigj. — A  Sessions  Judge 
bpfoL-a  whom  an  cSence  under  s.  193  was  com- 
mitted is  not  incompetent  to  hear  the  appeal 
from  a  conviction  for  that  oSence.  In  re 
KESAVAIYA,  2  Weir  607. 

(4276)— S.  487  {  =  Crim  Pro.  Code,  1882, 
s.  487) — Judicial  -proceeding — Hearing  of  appeal 
by  the  Judge  who  had  sanctioned  the  prosecution. 
— The  expression  "  shall  try  a  person,"  in  s.  487 
of  the  Code,  includes  the  trial  of  an  appeal. 
The  hearing  of  an  appeal  from  an  order  refusing 
sanction  is  a  "  judicial  proceeding  "  within  the 
meaning  of  the  Code.  Where  a  Judge,  revers- 
ing the  order  of  a  Munsif,  sanctions  the 
prosecution  of  a  decree-holder,  under  s.  210  of 
the  Penal  Code,  he  is  not  competent  to  entertain 
an  appeal  from  the  conviction  of  the  decree- 
holder  for  that  ofience.  MaDHUB  CHUNDER 
MOZUMDAR  V.  NOVODEEP  CHUNDER  PUN- 
DIT, 16  C.  121.      [Overruled,  16  G.  766.] 

(4277)— S.  4:Q1—A'[jplicability  to  Presidency 
Magistrates— Indian  Penal  Code,  s.  188 — 
"Retrial,  High  Court  when  to  order— Under  s.  487 
of  the  Crim.  Pro.  Code,  the  Chief  Presidency 
Magistrate  has  no  jurisdiction  to  try  a  person 
for  an  offence  under  s.  188,  l.P.C,  for  disobe- 
dience of  his  own  order.  The  terms  of  s.  437, 
Crim.  Pro.  Code,  as  contained  in  the  Code  of 
1898,  are  wide  enough  to  include  Presidency 
Magistrates.  It  is  not  ordinarily  the  duty  of 
the  High  Court  to  order  a  re-trial  of  a  person, 
whose  conviction  is  set  aside  by  the  High  Court 
on  account  of  an  illegality  in  his  trial.  When 
the  conviction  and  the  sentence  passed  upon 
an  accused  is  set  aside  by  the  Eigh  Court,  on 
the  ground  that  the  Magistrate,  who  tried  him, 
had  DO  jurisdiction  to  do  so,  the  order  of  the 
High  Court  setting  aside  the  conviction  and 
sentence  is  no  obstacle  to  the  accused  being 
re-tried  on  the  same  charge  at  the  instance  of 
the  prosecution.  LlAKAT  HOSSEIN  v.;EMPE- 
ROR,  12  C  W  N.  246  =  7  C.L.J.  70  =  7  Cr.  L.J. 
103  =  3  M.L.T.  154.  [R.,1  Gt.  L.J.  499  =  12 
C.W.N.  678,  8  Cr.  L.3.  11  =  4  N.L.R.  71.] 

(4278)— S.  487  [  =  Crim.  Pro.  Code,  1882, 
s.  487) — Disobedience  to  summons — Power  of 
the  Magistrate  issuing  summons. — Under  s.  487 
of  the  Code,  the  Magistrate  whose  summons 
was  disobeyed  has  no  jurisdiction  to  try  the 
ofience.  QueeN-EmPRESS  v.  VEERATA,  3  M. 
L  J.  241. 

(4279)— S.  487— Under  s.  487,  the  Magistrate 
whose  summons  was  disobeyed  has  no  jurisdic- 
tion to  try  the  offence.  CRIMINAL  REVISION 
Case  No.  52  OF  1893,  2  Weir  612. 

(4280)— S.  487  (  =  Crim.  Pro.  Code,  1872, 
s.  473) — Class  of  cases  excepted  by  the  section — 
Power  of  Sessions  Judge  to  try  such  cases,  when 
he  has  pronounced  an  opinion  prejudicial  to  the 
accused. — The  offence  of  fabricating  false  evi- 
dence is  one   exclusively   triable  by  a  Sessions 
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Court,  and  is  one  of  the  class  of  cases  excepted 
by  s.  473  from  the  general  rule  that  no  Court 
shall  try  a  person  for  an  offence  committed  in 
contempt  of  its  own  authority.  Where  such 
offence  is  committed  before  a  Sessions  Judge, 
there  is  nothing  illegal  in  his  trying  it,  and  the 
fact  that  the  Sessions  Judge  had  expressed  an 
opinion  prejudicial  to  the  accused  is  no  ground 
for  the  transfer  of  the  case,  as  thit  is  a  circum- 
stance which  the  law  necessarily  contemplates 
when  it  authorises  a  Sessions  Court  to  try  such 

cases.    High    Court    Proceedings,  4th 

AUGUST  1892,  No.  1542,  2  Weir  608. 

(4281)— S.  487  (  =  Crim.  Pro.  Code,  1882, 
s.  487) — Sanction  by  an  officer  as  a  Revenue 
Officer — Competency  of  the  same  person  to  try 
the  case  as  Magistrate. — Where  sanction  is  given 
by  a  Deputy  Collector  and  Magistrate,  as  a 
Revenue  Officer,  he  is  not  debarred  from  trying 
the  case  himself  as  a  Deputy  Miigistrate.  In  re 
MOULA  Sahib,  2  Weir  613. 

(4282)— S.  487  {  =  Crim.  Pro.  Code,  1872, 
s.  473)— PenaZ  Code,  s.  174: -Trial  of  offences 
under — Legality. — It  is  illegal  to  hold  trials  of 
offences  under  s,  174,  l.P.C,  by  a  Magistrate 
in  contempt  of    his   own  authority.     DEPUTY 

Commissioner  V.  Fatto,  Col.  Dig.  41  of  1876. 

(4283)— S.  487  {  =  Crim.  Pro.  Code,  1872, 
s.  ATS)— Penal  Code,  s.  228— Offence  under. — 
A  Deputy  Commissioner,  himself  trying  an 
offence  under  s.  228,  l.P.C.  committed  against 
his  own  Court  commits  an  illegality  under  this 
section.  DEPUTY  COMMISSIONER  V.  BALWANT 
Rao,  Colm.  Dig.  Cr.  44  of  1876. 

(4284)— S.  i87— Procedure  in  cases  of  offences 
affecting  administration  of  ]ustice- — When  an 
offence  referred  to  in  s.  195,  Crim.  Pro.  Code, 
is  committed  before  a  Sessions  Judge  or  Magis- 
trate, or  in  contempt  of  his  authority,  or 
brought  to  his  notice  in  the  c  'ursa  of  a  judicial 
proceeding,  the  Judge  or  the  Magistrate  is 
precluded  by  s.  487  from  trying  it  himself, 
except  as  provided  in  ss.  477,  480  and  485.  The 
contrary  rule  of  the  old  Regulation  has  been 
altered  by  the  new  Regulation  (189-2).  QUEEN- 
EMPRESS  v.  NGA  EIK,  U.B.R.  1892—1896, 
Yol.  I.  53. 

(4285)— S.  487.— Whijre  the  offence  charged 
against  the  accused  was  either  committed 
before  the  Magistrate  himself,  or  brought  under 
his  notice  in  the  course  of  a  judicial  proceeding, 
held,  that  he  was  absolutely  precluded  by  the 
said  section  from  trying  tbe  aocused.  QUEEN- 
Empress  V.  Ml  CHIN  MA,  U.B.R  1897—1901. 
Yol.  !,  59. 

(4286)— S.  487  {  =  Crim.  Pro.  Code,  Act  X  of 
1872,  s.  4:73)— Jurisdictio7i  of  appellate  Court. 
—  A  District  Judge,  being  of  opinion  that  a 
person  had  abetted  the  giving  of  false  evidence 
in  a  case  before  him,  sent  the  case  for  inquiry 
by  a  Magistrate.  The  latter  convicted  him 
and  the  accused  appealed  to  the  District  Judge. 
Held,  that  though  it  was  doubtful  whether  the 
offence  was  one  committed  in  contempt  of  the 
District  Judge,  tbe  latter  had  jurisdiction  to 
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hear  the  appeal  since  the  term  "  try  "  in  s.  473 
of  the  Crim.  Pro.  Code  does  not  apply  to 
appeals.  EMPRESS  v.  Hardial,  A.W.N.  1882, 
86. 

(4287)— S.  487—5'.  174,  IP.C.—A  Magis- 
trate  is  not  debarred  by  law  from  trying  an 
accused  person  under  s.  174,  I.P.C.,  for  disobe- 
dience to  a  summons,  issued  by  him  lu  his 
capacity  of  Mamlatdar.  QUBEN-EMPRESS  v. 
BAIJI,  Cr.  Rg.  28  of  1S93. 

(4288) — S.  487  —  Applicability  to  offences 
under  the  Registraticn  Act  III  of  1877.  s.  82. — 
S.  487  of  the  Grim,  Pro.  Code,  does  not  apply 
to  oSences  under  the  Registration  Act.  A 
Sessions  Judge,  who,  in  his  capacity,  as  District 
Registrar,  sanctioned  the  prosecution  of  a 
person  for  an  oSence  under  s.  82,  cl.  (a)  of  the 
Registration  Act,  is  not  thereby  rendered  in- 
competent to  try  the  case.  QUEEN-EMPRESS 
V.  KHOJI  RAM,  A.W.N.  1896,  181. 

(4289)— S.  487— See  MAGISTRATE,  JURIS- 
DICTION OF— Genep.al  Jurisdiction,  I8  B. 
380,  F.B. 

(4290)— S.  487— See  PENAL  CODE,  s  174, 
J  V/eir  82. 

(4291)— S.  487— See  Nos.  34,  435,  932,  1030, 
1505,  1816,  1877,  1883,  1884,  1979,  1980,  2194, 
4220,  423G,  4254,  4255,  supra. 

(4292)— S.  487,  para  1  {  =  Crim.  Pro  Code, 
1872,  s.  473) — Giving  false  evidence  injudicial 
proceeding— Power  of  Magistrate. — The  Magis- 
trate before  whom  the  oSenoe  of  intentionally 
giving  false  evidenco  in  a  judicial  proceeding  is 
committed  may  himself  try  and  commit  the 
persons  so  offending.  QUEEN  v.  RamLOCHUN 
Singh,  18  W.R.  Cr.  13.     (lO  B.H.C.  73.) 

(4293)— Ss.  487,  para  1,  476  (  =  Cmrt.  Pro. 
Code,  1872,  ss.  473,  ill)— Jurisdiction  of  Magis- 
trate—  Giving  false  evidence- — A  witness  charged 
with  having  given  false  evidence  in  a  criminal 
proceeding  before  a  Magistrate  of  the  first  class 
was  tried  and  convicted  of  that  charge  by  that 
Magistrate,  and  the  conviction  was  confirmed 
on  appeal  by  the  Sessions  Judge.  Held,  that  the 
jurisdiction  of  the  Magistrate  was  not  barred  by 
the  operation  of  s.  473,  Act  X  of  1872.  for  the 
giving  of  false  evidenca  in  the  presence  of  a 
Court  was  not  an  ofiance  committed  in  con- 
tempt of  the  authority  of  the  Court  within  the 
meaning  of  that  section.  The  Magistrate's 
jurisdiction  in  such  a  case  was,  however,  held 
barred  by  s.  471  of  the  Code,  the  Magistrate 
being  bound  under  that  section  either  to  commit 
or  to  send  the  case  for  enquiry  to  another 
Magistrate.  In  re  SUFATOOLLAH,  22  W.R.  Cr. 
49. 

(4294)— Ss.  487,  195  (  =  Crim.  Pro.  Code, 
1882,  ss.  487,  195)— Meaning  of  s.  487— Sanc- 
tion to  prosecute  given  by  District  Judge — Trial 
by  same  Judge  as  Sessions  Judge — Penal  Code, 
s.  196. — In  s.  487,  eSeot  must  be  given  to  the 
words  "  as  such  Judge  or  Magistrate,"  and  the 
meaning  of  the  section  is  that,  when  an  offence 
referred  to  in  s.  195  has  been  committed  before 
a  Judge  of  a  Criminal  Court  or  Magistrate,  or 
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in  contempt  of  his  authority,  or  brought  under 
his  notice  in  the  course  of  a  judicial  proceeding, 
he  cannot  himself  try  such  offence.  A  Sessions 
Judge  has  power  to  try  a  person  for  an  offence 
punishable,  under  s.  196  of  the  Penal  Code, 
when  he  has,  as  a  District  Judge,  given  sanction 
for  the  prosecution  under  the  provisions  of 
s.  195  of  the  Crim.  Pro.  Code.  'QueEN-EM- 
press  v.  Sarat  Chandra  Rakhit,  16  C. 
766,  F.B,  (16  C.  121.  Overruled  ;  6  B.  479,  B.). 
[F.,  18  B.  380,  U.B.R.  1897— 1901.  Vol.  1,61, 
127,  7  CW.N.  708  ;  B.,  14  A.  354,  2  Weir  613, 
2  Bom.  Cr.  C.  27  =  14  Cr.  L.J.  190  =  19  Ind. 
Cas.  190  =  15  Bom.  L.R.  104. J 

(4295)— Ss.    487,     195 —See    MAGISTRATE, 

Jurisdiction  op  ~  General  Jurisdiction, 
L.B.R.  1893-1900,  190. 

(4296)— Ss.  487,  242  and  243— See  PENAL 
Code,  s.  172,  Colm.  Dig.  Cr.  38  of  1876. 

(4297)— Ss.  487,  556— Crim.  Pro.  Code,  s.  555 
— Execution  of  instrument  not  duly  stamped — 
"Receipt" — Interest  of  Judge  in  case — See 
ACT  I  OF  1879.  88.  61,  69,  A.W.N.  1884,  37. 

S,  i8S,  paras  1  to  6  (  =  1882,  s   488  ;  1872, 

s.  S36  ;  1861,  s.  316}  ;  7,  8,  9  and  proviNO 
to  6,  new, 

See  Bastardy  Proceedings. 

See  Maintenance. 

(4293)— S.  488  (  =  GVim.  Pro.  Code.  1882, 
s.  488) — Application  under  the  section— Its  basis 
— Bastardy  proceedings,  nature  of.— The  basis 
of  an  application  for  the  maintenance  of  a  child, 
under  the  provisions  of  s.  488  of  the  Code,  is 
the  paternity  of  the  child,  irrespective  of  its 
legitimacy  or  illegitimacy.  The  fact  of  the 
marriage  of  the  parents  may  be  not  only  strong 
evidence  to  show  paternity,  but  also  raises  a 
presumption  which  has  a  very  strong  bearing 
upon  the  question  of  paternity.  Bastardy 
proceedings,  under  s.  488  of  the  Code,  are  Civil 
proceedings  witbin  the  meaning  of  s.  120  of  the 
Evidence  Act,  and  the  defendant  thereto  may 
give  evidence  on  his  own  behalf.  [F.,  154  P, 
L.R.  1914  ;  Appr.,  5  P.R.  1914, Cr.;  R.,  18  B. 
468,  L.B.R.  1893—1903,  662,  168  P.L.R.  1903 
=  19  P.R  1903,  Cr.,  17  C. P. L.R,  127.]  Where, 
in  a  proceeding  under  s.  483.  the  Magistrate 
found  that  an  alleged  marriage  had  not  been 
proved,  but  held  the  child  was  the  illegitimate 
child  of  the  defendant  on  the  ground  of  the 
similarity  of  the  features  and  the  u'^ime  of  the 
child  with  those  of  the  defendant,  who  did 
not  appear  before  the  Magistrate  during  the 
proceedings,  but  with  whom  the  Magistrate 
stated  that  he  was  well  acquainted,  and  made 
an  order  for  maintenance  of  the  child,  held,  on 
appeal,  that  the  Magistrate  was  wrong  in 
making  use  of  the  similarity  in  features  and  in 
names.  Held,  also,  that  apart  from  these  cir- 
cumstances, there  was  ample  evidence  in  the 
case,  upon  which  the  Magistrate  could  have 
made  the  order  of  maintenance.  NUR  MAHO- 
MED V.  BISMULLA  JAN,  16  C.  781.  - 
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(4299) — S.  i88~Refusal  to  allow  mukhtyar 
to  appear  for  applicant — Ex  parte  hearing  of 
case. — In  a  proceeding  under  s.  483,  the  appli- 
cant appeared  by  a  pleader.  The  bearing  was 
twice  adjourned,  and.  on  the  adjourned  day 
oi  hearing  the  applicant  instructed  a  mukhtyar 
to  appear  for  him,  as  his  pleader  could  not 
remain  present  on  that  day.  The  Magistrate 
refused  to  allow  the  mukhtyar  to  appear,  and 
thinking  that  the  personal  attendance  of  the 
appliciut  was  not  dispensed  with,  heard  the 
case  ex  parte.  Held,  setting  aside  the  order 
passed  ex  parte,  that  although  the  Magistrate 
might  have  been  fully  justified  in  refusing  to 
allow  the  mukhtyar  to  appear,  he  ought  not  to 
have  treated  the  absence  of  the  accused  as  due 
to  wilful  neglect  to  attend.  HORMUZSHAH 
Maneckji  Mody  v.  PiROZBAi,  2  Bom.  L.R. 
700. 

(4300)— S.  488  (  =  Crim.  Pro.  Code,  1882, 
s.  488) — Offer  to  maintain  wife,  sufficiency  of.  — 
A  husband's  oSer  to  maintain  his  wife  on  condi- 
tion of  her  living  with  him,  must  be  an  offer  to 
maintain  with  the  consideration  due  to  her 
position  as  wife,  in  order  to  disentitle  the  wife 
to  claim  a  separate  maintenance.  QUEEN  EM- 
PRESS V.  MANNATHA  ACHARI,  17  M.  260  =  2 
Weir  631  =  4  M.L.J.  83.     (6  M.  371,  cited.) 

(4301)— S.  488  (  =  Crim.  Pro.  Code,  1882, 
s.  488)  — PFi/e's  refusal  to  live  with  husband  on 
the  ground  of  husba.7id's  adultery  —  Mainte- 
nance.— Adultery  on  the  part  of  the  husband, 
not  being  such  adultery  as  would  justify  a  con- 
viction under  the  Indian  Penal  Code,  may, 
nevertheless,  constitute  sufficient  cause  for  the 
wife  separating  from  the  husband  and  enable 
her  to  claim  maintenance  under  the  provisions 
of  the  Grim.  Pro.  Code.  GANDAPALLI  APPA- 
liAMMA  V.  GANDAPALLI  YELLAYYA,  AND 
PERIANAYAGAM  V.  KRISHN.V  CHETTI,  20  M. 
470  =  2  Weir  643  =  7  M  L  J.  303.  [R..  30  M. 
332  =  5  Cr.  L.J.  359  =  17  M.L.J.  279  =  2M.L.T. 
166,  3M.L.T.  269  =  7  Cr.  L.J.  346=18  M.L.J. 
150  =  9  Cr.  L.J.  390=1  lod.  Cas.  801  =  5  NL. 
R.  19,  Cr.] 

(4302)— S.  iB8— Refusal  of  wife  to  live  with 
her  husband— Ground  for  habitual  cruelty  or 
adultery. — The  mere  fact  of  the  respondents 
having  a  chief  wife,  and  having  added  a  third, 
assuming  he  was  at  liberty  to  take  more  than 
one  wife  at  all,  does  not  constitute  cruelty  on 
his  part,  nor  entitle  the  applicant,  who  had 
chosen  to  unite  herself  to  a  man  already  legally 
married,  to  object  to  live  with  him  or  claim  to 
live  apart.  No  other  ground  than  habitual 
cruelty  or  adultery  could  be  treated  as  a  suffi- 
cient reason  for  the  refusal  of  a  wife  to  live  with 
her  husband,  under  s.  488,  Grim.  Pro.  Code, 
1898.  MA  THE  v.  MAUNG  THA  E,  U.B.R. 
1897—1901,  Vol.  I  104.  (6  N-W.P.  205,  1  B. 
164,  11  A.  480,  A.W.N.  1883,  217,  R)  [R.,  7 
Cr.  L.J.  444=4  L.B.R.  146,  9  Cr.  L.J.  25  =  4 
L.B.R.  340;Z)ts<..  11  Cr.  L.J.  750  =  8  Ind.  Cas. 
997  =  3  Bur.  L  T.  154,  13  Cr.  L.J,  55  =  13  Ind. 
Cas.  391  =  4  Bur.  L  T.  269] 

(4303)— S.  488  (^Crim.  Pro.  Code,  1861, 
«.  316) — Imprisonment  ort  default  of  payment  of 
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7naintenance,  when  could  be  ordered. — An  order 
for  maintenance  provided  that,  in  the  event  of 
the  defendant  failing  to  pay  the  monthly  main- 
tenance, or  of  there  not  being  sufficient  distrain- 
able  goods  belonging  to  him,  he  should  be  rigor- 
ously imprisoned  for  the  term  of  iifteen  days 
for  every  breach  of  the  order.  Held,  that  the 
provision  was  an  anticipation  of  a  procedure  to 
take  place  on  a  wilful  default,  if  such  should 
occur,  and  was,  therefore,  illegal.  HIGH 
COURT  PROCEEDINGS.  28TH  JULY  1870, 
No.  1406,  2  Weir  637  =  3  M.H.C.  App.  U. 

(43041 — S.  488 — Claim  for  maintenance  for 
chili — Settlement  between  father  and  mother — 
Evidence. — In  an  application  under  the  above 
section  of  the  Code,  in  respect  of  the  mainte- 
nance of  a  child,  proof  of  a  settlement  between 
father  and  mother  is  not  conclusive  against 
the  claim  ;  but  it  is  necessary  to  make  enquiry 
into  the  present  circumstances  of  the  child  and 
the  father  in  accordance  with  the  provisions  of 
the  section.  Ma  E  SE  v.  MAUNG  THA  TU, 
U.B.R.  1892-1896,  Yol.  I,  53.  (17  W.R.  Cr. 
49,  R.) 

(4305)  — S.  488.— Where  the  father  makes 
over  certain  property  to  the  mother  in  consi- 
deration of  her  agreement  to  maintain  the  child, 
an  order  of  maintenance  would  be  rightly 
refused,  when  the  property  still  exists  and  fur- 
nishes sufficient  means  for  the  support  of  the 
child.  But  where  the  property  is  not  made 
over  for  the  support  of  the  child,  and  though  it 
has  probably  not  been  all  expended  when  the 
application  for  maintenance  is  made,  the 
mother  would  be  entitled  under  the  section  to 
apply  lor  maintenance.  MAUNG  MYA  v.  MA 
BOK  SON,  U.B.R.  1897—1901.  Yol.  I,  108. 
(S.J.L  B.  145,  362  ;  U.B.R.  1892—1896,  55, 
R.) 

(4306)— S.  488 — Revision  of  order  under— 
Re- opening  of  procredings  once  disposed  of — 
Legal  union — Maintenance,  how piyable. — The 
District  Magistrate  has  no  authority  to  revise 
a  case  under  the  above  section  of  the  Code; 
and  a  Magistrate  of  competent  jurisdiction 
having  once  disposed  of  the  matter,  his  succes- 
sor is  not  at  liberty  to  go  into  it  again.  Mare 
cohabitation  does  not  in  Burma  constitute  a 
legal  union.  The  maintenance  allowed  is  pay- 
able only  from  the  date  of  the  order  according 
to  the  old  Code,  and  from  the  date  of  the  appli- 
cation according  to  the  new  one.  It  should 
not  at  all  be  made  payable  from  the  date  of  the 
child's  birth.  CRIMINAL  REVISION  CASE 
NOS.  43  AND  159  OF  1892,  U.B.R.  1892—1896, 
Yol.  I,  61. 

(4307) — S.  i88—Conditio7is  of  section  to  be 
fulfiUed— Maintenance. --In  an  application  under 
the  above  section  of  the  Code,  the  Magistrate 
should  make  a  complete  enquiry  and  satisfy 
himself  that  the  conditions  of  the  section  have 
been  fulfilled.  As  regards  costs  that  may  be 
claimed  by  the  applicant,  there  is  no  provision 
for  it  in  the  Code,  and  the  Court  cannot  go  into 
that  question  at  all.  MA  SAT  v,  MAUNG  PO 
KA.  U.B.R.  1892-1896,  Yol.  I,  62. 
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(4308)— S.  iS8~Effect  of  dismissal  of  appli- 
cation for  viaintenance — Second  application,  if 
ad7nissible. — The  effect  of  the  dismissal  of  an 
application  for  maintenance  under  the  above 
section  of  the  Code,  is  the  same  as  an  or<^er 
passed  tor  default  of  the  appearance  of  the 
complainant  in  a  summons  case,  i  e.,  an 
acquittal.  If  once  an  application  under  the 
above  section  is  dismissed  for  default,  a  second 
application  on  exactly  the  same  ground  is  not 
admiseiibie  ;  but  the  Magistrate,  before  reject- 
ing or  dismis^in{l!  a  second  application,  should 
ascertain  whether  any  change  of  circumstances 
or  fresh  cause  has  occurred  since  the  first  appli- 
cation wag  thrown  out.  Ma  SU  v.  PAUL  SA- 
SOON.  U  BR.  1892-1896,  Vol.  I,  65.  (I  CL. 
R.  89,  R  ). 

(4309)— S.  488 — Maintenance,  payment  of  — 
Discretion  of  Magistrate — Enquiries  to  be  made 
by  Magistrate. — A  wife,  who  first;  applies  for 
maintenance  to  herself  under  the  above  section, 
and,  seeing  that  her  application  is  dismissed, 
again  applies  a  second  time  for  the  mainte- 
nance of  her  child,  i>^  possibly  evading  the  law 
by  trying  to  obtain  an  order  for  payment  to 
herself  of  allowance  on  account  of  her  child. 
Hence,  the  Magistrate  should  be  careful  and 
should  use  his  discretion  in  determining  the 
person  to  whom  an  allowance  should  ba  made 
payable.  If  the  father  is  willing  to  support  the 
child  in  his  own  house,  and  is  not  permitted 
to  do  so  because  the  mother  will  not  part  with 
it  and  will  not  live  with  her  husband,  he  is  not 
liable  for  either  neglect  or  refusal  on  account 
of  the  child  any  more  than  on  account  of  the 
mother.  Maung  Pwe  v.  Ml  NYYN,  U.B.R. 
1892—1896,  Vol   I.  67. 

(4310)— S.  i88— Maintenance— Ability  of 
childi'en  to  maintain  themselves. — A  Magistrate 
should  necessarily  enquire  as  to  whether 
children  can  maintain  themselves.  Qucera : — 
Whether,  under  the  Buddhist  Law,  a  wife  can 
separate  herself  from  her  husband  for  upwards 
of  a  year,  and  whether  a  husband  can  take  a 
second  wife  contrary  to  the  wishes  of  the  first; 
whether  a  father  c*n  be  made  liable  for  main- 
taining his  child,  if  his  child  declines  to  live 
with  him  and  insists  on  living  with  the  mother, 
who  improperly  refuses  to  live  wiih  her  hus- 
band ;  to  whom  should  the  payment  be  made 
for  maintaining  the  child,  when  its  mother 
is  not  entitled  to  receive  the  same.  MaunG  Ma 
v.  Ma  CHO,  U.B.R    1392-1896,  Yol.  I,  68. 

(4311)— S.  498  — Q'Msi^nrf,  when  not  liable 
to  maintain  tvife- Legitimacy  of  child — Pre- 
sumption,— The  husband  is  bound  to  maintain 
the  wife  under  the  above  section  of  the  Code, 
unless  she  reiuses  to  live  with  him  without 
sufficient  excuse,  or  some  other  of  the  dis- 
qualifications mentioned  in  the  above  section 
applies.  Further  more,  the  presumption  is  that 
a  child  born  during  coverture  is  the  child  of 
both  husband  and  wife,  and  this  presumption 
may  be  strengthened  by  the  future  conduct  of 
the  husband  in  returning  to  live  with  bis  wife 
after  she  denied  that  he  was  the  father-     The 
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Magistrate  must  not,  in  considering  a  case  of 
this  kind,  pass  an  order  on  the  general  grounds 
of  separation.  MA  Tha  TE  v.  MaunG  YE  PU, 
U.B.R.  1892—1896,  Yol.  I.  72. 

(4312)— (S.  4:88 — Maintenance  application  for, 
ivhen  to  be  dismissed — S.  112,  Evidence  Act 
— Legitimacy. — An  application  under  the  above 
section  of  the  Code  for  the  maintenance  of  a 
child  by  the  father  should  be  dismissed  when 
no  neglect  or  refusal  to  maintain  is  proved. 
S,  112  of  the  Evidence  Act  applies  to  the  legiti- 
macy of  the  children  of  married  persons  only. 
*  •  •  v.  MASON,  U  B.R.  1892—1896,  Yol.  I,  74. 

(4313)— S.  i88— Divorce  under  Buddhist  law 
and  Burman  custom-  Effect  of—  Questions  to  be 
considered. — Where  the  parties  have  been 
divorced  in  the  usual  Burman  fashion,  it  is  a 
question  whether  provision  has  not  already 
been  made  for  the  maintenance  of  the  children 
of  the  marriage  by  the  arrangements  concluded 
at  the  time  of  divorce,  or  by  the  decree  in  a 
subsequent  civil  suit  between  the  parties  ;  and 
this  matter  ought  to  be  considered  in  dealing 
with  an  application  under  s.  488,  Trim.  Pro, 
Code.  In  an  application  under  the  above 
section,  the  questions  to  be  considered  are 
whether  the  husband  has  sufficient  means  to 
support  his  children,  who  are  infants,  and  what 
sum  is  required  for  their  support.  MauNG 
SAN  V.  Ma  We,  U.B.R,  1897— 1901, Yol.  1, 106. 
[R.,  11  Cr.  L  J.  40=4  Ind.  Cas.  7-58  =  11. B.R. 
1909,  Or.  PC,  17. 

(4314) — S.  4:88— Pregnancy  by  the  same  man 
who  marries  the  woman,  not  a  bar  to  marriage 
under  Mahomedan  Law —Hufiband  liable  for 
maintenince  of  wife  and  child. — There  is  no 
authority  for  the  assertion  that  pregnancy  is  a 
bar  to  marriage  under  the  Mahomedan  Law. 
Where  a  woman  is  pregnant  by  fornication 
with  f  he  same  man  who  marries  her.  the  mar- 
riage i.s  lawful  and  connubial  intercourse  is  not 
forbidden  them.  Such  a  person  would  be  liable 
for  the  woman's  maintenance.  MAUNG  TUN 
V.  Ml  Du  Hlaing,  U.B.R.  1897—1901,  Yol,  1, 
110. 

(4315) — S.  488 — Order  under,  if  can  be  altered 
by  Civil  Court. — An  order  under  the  above 
section  cannot  be  set  aside  or  modified  by  a 
Civil  Court.  Ma  KIN  v.  MAUNG  SHAN,  U.B. 
R.  1897—1901.  Yol.  I,  112.  (6  W,R.  Cr,  57,  20 
W.R.  Cr.  58,  19  A.  50,  E.) 

(4316)  — S.  488 — Arrears  of  maintenance, 
payment  of,  how  enforced. — It  is  never  the  inten- 
tion, as  manifested  in  Ch.  36,  Grim.  Pro.  Code, 
of  the  legislature  that  arrears  of  maintenance 
should  be  allowed  to  accumulate  for  a  long 
number  of  years,  and  that  paymentsof  the  ac- 
cumulated arrears  should  then  be  enforced  in  a 
summary  manner unders.  48?,  Grim.  Pro.  Code, 
Maung  POv.  Ma  Myit.  1  0  BR  1902-1903, 
Crim.  Pro.  Code..  3  (10  A.  350,  4  Bur.  L.R. 
29,  6  M.H.C.  App  22.  R.)  \_F.,  11  Cr.L.J.  79  = 
4Ind.  Cas.  899  =  U.B.R.  1907—1909.  II,  Crim- 
Pro.  Code,  19  ;  R.,  4  Ind.  Cas.  900  =  U.B,R. 
1907—1909.  II,  Crim.  Pro.  Code,  21,  15  Cr.  L. 
J.  434  =  24  Ind.  Cas.  170  ] 


2171  THE  ALL  INDIA  DIGEST. 


2172 


Crim.  Pro.  Code  (Act  Y  of  1898)— continued. 

(4317)— S.  488~The  levy  of  accumulated 
arrears  of  maintenance  by  a  single  warrant  is 
not    illegal    under    s.      536.     HIGH      COURT 

Proceedings,  iith  Nov.   1874,  7  M.H.C. 
App.  37. 

(4318) — S.  488 — Powers  of  Magistrate  under 
— Mother's  refusol  to  hand  over  child  to  hus- 
band, if  ground  to  stop  allowance. — A  Magis- 
trate proceedirg  under  s.  488,  Crim.  Pro.  Code, 
has  no  authority  to  determine  the  question, 
who  is  the  lawful  guardian  of  the  child;  and  a 
woman's  refusal  to  surrender  her  child  to  the 
husband  is  no  ground  for  stopping  an  allowance 
previously  ordered.  Ma  NyeIN  Me  v.  MAUNG 
Kyaw,  1  U.B.R.  1902  1903,  Crim. Pro. Code,  7, 
(4  C.  374,  U.B.R.  1892—1896,  Vol.  I,  67.  B.) 
[R.,U  Bur  L.R.  240=8  Cr.  L.J.  422,  11 
Cr.  L.J,  488  =  7  Ind.  Cas.  460  =  U.B  E.  1910, 
Crim.  Pro.  Cede,  1,  11  Cr,  L.J.  662  =  8  Ind. 
Cas.  479  =  U.B.R.  1910,  .34.] 

(4319)- S.  488  (  =  Crim.  Pro.  Code,  1872, 
s.  bi&)— Maintenance— Father' s  liability.— k 
father  is  liable  to  maintain  his  children, 
whether  be  is  a  Hindu  or  Mahomedan  or 
Buddhist,  notwithstanding  that  tbeir  mother 
may  have  been  legally  divorced,  S.  536,  Crim. 
Pro.  Code,  1872,  is  intended  to  apply  to  fathers 
who  are  proved  to  have  sufficient  means  and 
■who  neglect  or  refuse  to  maintain  their  children. 
In  the  matter  of  an  application  by  Ml  Pye,  L.B, 
R,  1872—1892,    H5.     (17  W.R.  Cr.  49,  R.). 

(4320)— S.  488  (  =  Crim.  Pro.  Code,  1882, 
s.  iQQ]—Mainleyiance— Buddhist  Laiv  (Divorce). 
— A  Burmese  divorced  wife  is  not  barred  by  the 
provisions  of  the  fifth  paragraph  of  s.  488,  Crim. 
Pro.  Code,  from  instituting  proceedings  under 
that  section  for  the  maintenance  of  a  child- 
horn  to  her,  against  her  former  husband,  the 
father  of  the  child.  MAUNG  LU  GYI  v.  Ml 
SHWE  Me,  L.B.R.  1872—1892,  362. 

(4321)— S.  488  {  =  Crim.  Pro.  Code,  1872, 
s.  b^&)—lmpriionment  in  default  of  payment  of 
maintenance.— A.  Magistrate  cannot,  under 
s.  536,  Crim.  Pro,  Code,  1872,  order  imprison- 
ment, unless  he  is  compelled  to  issue  a  warrant 
for  the  levy  of  the  amount  due.     EMPRESS  v. 

Mustafa,  A.W.N.  i8Si,  19. 

(4322)— S.  488  — Order  for  maintenance- 
Direction  to 'pay  wholly  or  partly  ingrain — 
Illegality.— A.'o  order  under  s.  488.  Crim.  Pro. 
Code  for  maintenance,  must  be  for  a  sum  of 
money  payable  as  a  monthly  allowance,  and 
the  section  does  not  warrant  an  order  that  the 
allowance  be  paid  wholly  or  partly  in  grain  or 
the  like.  CROWN  v.  DiLSUKH,  19  P.R.  1911, 
Cr.  =  13  Ind.  Cas.  1004  =  13  Cr.  L.J.  188. 

(4323)— S. 488—  Maintenance-" Not  exceeding 
Bs.  50  in  the  whole  "—Total  sum  allowed  for 
maint'.nance  of  wife  and  children  may  exceed 
its.  50— Porver  to  award  Bs-  50  for  wife  and 
each  c/zi/d.— Where  a  wife  applied  for  main- 
tenance for  herself  and  her  4  children,  and  the 
Magistrata  ordered  the  husband  to  pay  Rs.  50 
for  the  maintenance  of  the  wife  and  Rs.  10  for 
each  child  every  month:  Held  that  the  order  was 
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legal.  The  husband  was  liable  to  maintain  his 
wife  and  each. of  his  children,  and  the  Magistrate 
might  order  him  to  pay  as  much  as  Rs.  50  for 
each  of  them.  CLEMENT  v.  FLORENCE,  12  Cp. 
L.J.  583  =  12  Ind.  Cas.  847  =  4  Bur.L.T,  139. 

(4324)— S.  4S8—Duty  to  maintain  child— 
Presuviption  as  to  sufficiency  of  means. — In 
maintenance  cases  under  s.  488,  Crim.  Pro. 
Code,  a  mere  denial  by  the  man  himself  of 
sufficiency  of  means,  when  that  man  is  an 
able  bodied  man,  is  not  conclusive  proof  of 
want  of  sufficient  means.  In  Burma  where  it 
is  easy  for  any  able-bodied  man,  to  obtain  work 
sufficient  to  support  his  children,  it  may  be 
presumed,  till  the  contrary  is  shown,  that  he 
is  liable  to  support  his  child,  and  the  onus  lies 
upon  him  to  show  that  he  has  not  sufficient 
means.  ME  Tha  v.  N.-iGA  SAN  E.  D.B.R. 
1911,  2nd  Qr.,  90  =  13  Ind.  Cas.  914  =  13  Cr.  L. 
J.  162.  (4  A,  123,  Cr.  Rev.  Nos.  298  of  1903 
and  479  of  1907,  R.). 

(4325) — S.  488 — Application  for  maintenance 
by  wife — Presence  of  relations  or  friends  to  bear 
her  costs,  luhether  ground  for  dismissal  of  appli- 
cation.— A  wife's  application  for  maintenance 
against  her  husband  should  not  be  dismissed  on 
the  mere  ground  that  she  has  relations  or 
friends  willing  to  maintain  her  or  to  bear  the 
costs  of  the  proceedings.  CHANDA  v  RamA 
MlS.^Rl,  16  Cr.L  J.  80  =  26  Ind.  Cas.  672.  (2 
Weir  616,  Cr  ,  F.). 

(4326)— S.  488  —  Maintenance  —  Wife  — 
Husband. — Under  s.  433,  Crim.  Pro.  Code,  a 
woman  cannot  be  granted  a  maintenance  order 
against  a  man  unless  she  proves  herself  to  be 
his  legal  wife  according  to  his  personal  law. 
PWA  ME  v.  SAN  HLA,  7  B.L.R.  270  =  26  Ind. 
Cas.  631  =  16  Cr.L  J.  39. 

(4327)— S.  488 — Maintenance  of  lesser  wife 
marrying  without  knowledge  that  husband  had  a 
first  wife. — A  lesser  wife,  refusing  to  live  with 
the  chief  wife,  will  not  be  deprived  of  her  right 
to  maintenance,  if,  at  the  time  she  married, 
she  did  not  know  that  the  husband  had  been 
previously  married.  MAUNG  PO  WE  v.  Ma 
The  HLA,  8  Ind.  Cas.  997  =  11  Cr.L. J.  750. 
(U.B.  R.  1697—1901,  Vol.  I,  p.  104,  D.;  4  L.B. 
R.  7,  340,  8  Cr.L. J.  422,  Appr.) 

(4329)—  S.  A88—Mai7itenance-Plea  of  divorce 
— Mtihammadan  Law— Talak-ashan — Iddat — 
Mai'itenanci  to  be  paid  till  the  expiration  of 
Iddat  where  the  divorce  is  valid — Effect  of  a 
fresh  maintenance  order  passed  through  inad- 
vertence.— A  Talak-ashan  amongst  Muham- 
madans  is  accomplished  by  a  single  pronounce- 
ment during  the  tahr  of  the  wife  and  by  the 
abstention  of  connubial  intercourse  for  the 
period  of  three  tahrs.  The  wife  must  be  paid 
maintenance  money  until  the  period  of  iddat 
elapses.  A  subsequent  order  for  maintenance 
was  set  aside  as  being  nugatory,  in  view  of  a 
previous  order  ignored  by  the  Magistrate,  and 
the  husband  was  held  liable  to  pay  from  the 
date  of  the  first  order.  MAUNG  BA  SHWE  v. 
MA  Nyun,  12Cr,L,J.  82  =  9  Ind.  Cas,  457. 
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(4329)— S.  488— Maintenance  —  Wife  living 
separately-- Absence  of  habitual  cruelty — Amount 
hoto  to  be  fixed — Offer  to  maintain  when  valid. 
— The  present  Code  does  not  restrict  payment 
of  maintenance,  where  the  wife  ia  living 
separately,  to  oases  in  which  she  has  been 
treated  with  habitual  cruelty.  In  fixing  the 
amount  of  mainfceiiance,  no  luxury  should  be 
allowed  and  necessaries  of  life  should  be  consi- 
dered according  to  the  station  in  life  of  the 
applicant  and  the  means  of  the  respondent.  An 
offer  to  maintain,  in  order  to  be  a  valid  defence, 
must  be  a  bona  fide  offer  and  not  made  with  the 
object  of  escapiijg  the  obligation  to  maintain. 
J.  P.  Dbagon  v.  EmeijIe  Mi  Taik  Dragon, 
13  Cr.L  J.  55  =  13  Ind.  Cas.  391.  (U.B.R. 
1897—1901,  Vol.  I,  104,  D.) 

(4330)— S.  4:88— Neglect  or  refusal— May  be 
express  or  implied — Denial  of  paternity — Neglect 
inferred — Order  for  maintenance — Necessity  to 
make. — Where  the  opponent  has  denied  his 
paternity  of  the  child,  that  is  a  fact  from  which 
the  Court  may  infer  neglect  to  maintain.  The 
neglect  or  refusal  may  be  by  words  or  conduct. 
It  may  be  express  or  implied.  (9  Bom.L.R.  359, 
R.)  The  paternity  and  neglect  being  established, 
the  Court  should  have  exercised  the  discretion 
the  section  gives  him  to  make  a  maintenance 
order  under  s.  488.  MUSSAMMAT  HiDAYUT 
Khatun  v.  Mahomed  Hayat,  6  S.L.R.  208 
=  14  Cr.L  J.  303  =  19  Iiad.  Cas.  959. 

(4331) — S.  488 — Order  for  •maintenance  of 
child  obtained  by  wife  against  husband— Subse- 
quent decree  m  favour  of  latter  for  restitution  of 
conjugal  rights  —Wife's  claim  for  arrears  of 
maintenance  on  behalf  oj  child — Maintainability 
of  the  claim — Proviso  to  sub-ss.  3  and  ^—Applica- 
bility.— Where  N  obtained  an  order  under 
s.  488,  Crim.  Pro.  Code,  that  M  do  pay  her 
Rs.  3  per  month  for  the  niaintenance  of  their 
child,  and  about  4  months  later  M  obtained  a 
decree  against  N  for  restitution  of  conjugal 
rights,  and  N  sued  M  thereafter  for  recovery  of 
arrears  of  maintenance  due  to  her  :  Held  that, 
as  long  as  there  was  no  decree  that  M  should 
have  the  guardianship  of  the  child  and  as  long 
as  the  child  remained  with  the  mother,  the 
statutory  obligation  to  maintain  the  child 
remained  binding  on  him,  and  that  he  was 
liable  to  nay  the  arrears  of  maintenance  claimed 
against,  him  (13  W.R.  Cr.  52,  27  A.  483,  23  B. 
485,  R  )  The  proviso  to  sub-s.  3  and  sub-s.  4  of 
s.  488,  Crim.  Pro.  Code,  would  seem  to  refer  to 
cases  where  a  wife  obtains  a  maintenance  order 
for  herself  and  not  where  one  is  made  for  chil- 
dren. Nan  Saw  Shwe  v.  Maung  Hpone,  6 
L.B.R.  127  =  18  Ind.  Cas.  658  =  14  Cf. L.J.  98 
=  6  Bur.  L.T.  51.  (2  L.B.R,  46,  F.B.,  R.) 

(4332)— S.  4i88— Maintenance,  order  for— 
Death  of  person  against  whom  order  had  been 
made  —  Execution  of  order  —  Whether  order 
enforceable  against  estate  of  deceased.— Aa  order 
of  a  Magistrate  passed  under  s.  488,  Crim.  Pro. 
Code,  for  maintenance,  is  not  enforceable,  after 
the  death  of  the  person  against  whom  the  order 


Crim.  Pro.  Code  (Act  Y  of  1898)— continued. 

was  passed  against  his  estate.  Ead  Ali  v. 
Lal  Bibi,  17  C.W.N.  1130  =  14  Cr.  L  J.  378  = 
20  1nd.  Cas.  138  =  41  C.  88. 

(4333) -S.  i88~  Child— Prostitution  not  to  be 
considered  a  profession. — The  word  child  in 
s.  488,  Crim.  Pro.  Code,  means  one  that  has 
not  attained  the  age  of  majority.  Prostitution 
cannot  be  treated  aa  a  profession  by  which  a 
girl  can  earn  her  livelihood  for  the  purpose  of 
s.  488.  A.  Krishnasamy  Iyer  v.  Chandra- 
VADHANA,  1913M  W.N.  695  =  14  ML  T.  224 
=  25M.L  J.  349  =  14  Cr.  L.J.  525  =  20  Ind.  Cas. 
1005  =  37  M.  565. 

(4334)— S.  iSS— Wife's  refusal  to  attend  Pan- 
chayat  inquiring  into  charge  of  adultery  against 
her — No  ground  for  recusing  maintenance. — A 
wife's  refusal  to  attend  a  Panchayat  convened 
to  consider  a  charge  of  adultery  against  her  is 
no  reason  for  rejecting  an  application  for 
maintenance  made  by  her  under  s.  488,  Crim. 
Pro.  Code.  Dasappa  Chrtty  v.  Chikatha- 
yee,  15  Cr.  L.J.  52  =  22  Ind.  Cas.  324. 

(4335)— S.  A88  —  Maintenance  of  child  — 
Mother's  ability  to  maintain — Bona  fide  offer  by 
father,  to  ^naintain  if  child  lives  with  him. — 
Held,  that  the  father  is  bound  to  maintain  his 
child  whatever  the  position  of  the  mother  may 
be.  Merely  sending  a  man  to  go  and  ask  the 
child  to  come  and  live  with  the  father  does  not 
amount  to  an  offer  to  look  after  him  and  can- 
not absolve  the  father  from  his  responsibility 
to  maintain  him.  Ml  THEIN  v.  NGA  PO  NYUN, 
7  Bar.  L.T.  34  =  15  Cv.  L.J.  278  =  23  Ind.  Cas. 
486. 

<4336) — S.  488— Validity  of  marriage  of  a 
Chinese  Buddhist  with  a  Burman  Buddhist — No 
maintenance  where  ynarriage  not  according  to 
Chinese  Buddhist  law. — Where  a  Burman  Bud- 
dhist female  applied  for  maintenance  as  wife 
against  a  Chinese  Buddhist  who  denied  that  he 
was  ever  married  according  to  law.  Held  that 
the  personal  law  of  a  Chinese  Buddhist  would  be 
applicable  to  such  a  case.  That  law  is  consider- 
ably more  restricted  than  the  Burmese  Buddhist 
law  according  to  which  living  together  by 
mutual  consent  constitutes  a  valid  marriage. 
Amongst  the  Chinese  Buddhists,  the  following 
three  conditions  are  essential,  viz.  :  —  (1)  Consent 
of  the  parents,  the  consent  of  the  parties 
themselves  being  unimportant.  (2)  Certain 
formalities  and  ceremonials.  (3)  The  suitability 
of  the  parties  in  the  matter  of  their  respective 
positions.  WA  FOON  v.  Ma  THEIN  TIN,  7 
Bar.  L.T.  71  =  15  Cr.  L.J.  484  =  24  Ind.  Cas. 
572. 

(4337)— S,  488— Maintenance  —  Wife  when 
entitled  to  maintenance — Husband's  father  not 
liable— Father  willing  to  keep  child — Rate  of 
maintenance- —  Held,  that,  where  husband 
quarrels  with  and  ill-treats  his  wife,  she  is 
entitled  to  live  apart  and  claim  maintenance, 
but  her  husband's  father  cannot  be  made  liable 
for  it.  Held,  also  that,  when  father  is  willing 
to  keep  the  child,  no  order  for  the  child's  main- 
tenance can  be  passed.  RallA  AND  KARTARA 
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V.  MUSS^MMAT  ATTI,  21  P.W.R.  1914.  Cr.  = 
115P.L.R.  1914  =  15  Cr.  L.J.  529  =  24  Ind.Caa. 
841.  (18  P.R.  1894,  Cr.,  F.) 

(4338)— S.  4S8— Order  against  husband's 
father  for  wife's  maintenance — Legality — Hus- 
band vinrrying  second  wife — Whether  ground 
for  awarding  maintenance  to  first  Tnfe. — Afather 
cannot  be  made  jointly  liable  with  the  son  for 
the  maintenance  of  the  son's  wife  No  such 
arranf^emeot  is  contemplated  by  s.  488,  Grim. 
Pro.  Code  (26  PR.  1903,  F.)  The  fact  that 
the  husband  has  contracted  a  second  marriage 
cannot  alone  justify  an  order  under  s.  488,  in 
favour  of  the  first  wife.     CROWN,    THROUGH 

MussAMMAT  Ram  Kaur  v.  Waryam  Singh 

AND  SAWAN  SINGH,  12  P.R.  1914.  Cr.-=245 
P.L.R.  1914  =  13  Cr.    L.J.   577  =  25  Ind.    Cas. 

329    (66  P.R.  1887,  Cr.,  F.) 

(4339)— S.  488— Maximum  sentence— Execu- 
tion tor  arrears  of  maintenance  for  several 
months— Construction  of  cl.  3.— When  a  Magis- 
trate issues  a  warrant  for  arrears  of  mainte- 
nance for  more  than  one  month,  and  when  the 
allowance  for  more  than  one  month  remains 
unpaid  after  the  execution  of  the  warrant,  ha  is 
not  competent  to  pass  a  sentence  of  imprison- 
ment exceedmg  one  month.  The  words  in  the 
sub-s.  3"for  the  whole  or  any  part  of  each 
month's  allowance  remaining  unpaid "  may 
mean  "for  the  whole  or  any  part  of  every 
month's  or  all  months'  allowance  remaining 
unpaid,"  where  the  arrears  remaining  unpaid 
are  for  a  period  exceeding  a  month.  Zaw  TA 
V.  EMPEROR,  15  Cr.  L.J.  434  =  24  Ind.  Caa. 
170  =  7  Bur.  L.T.  225.  (9  A.  240  =  A.W.N.  1887, 
54,  P.J.L.B.  316,  F.i20$.l.  3  =  2  Weir  638, 
25  C.  291,  Diss.) 

(4340)— S,  4^8B— Maintenance  allowance  paid 
by  a  Mahomedan — Subsequent  divorce,  effect  of. 
— Where  a  Magistrate  made  an  order  under 
8.  488,  Crim. Pro.  Code,  directing  a  Mahomedan 
to  pay  a  certain  monthly  allowance  towards  the 
maintenance  of  his  wife,  held  that,  on  a  sub- 
sequent divorce  of  his  wife  by  the  husband,  that 
order  became  functus  officio.  KinG-Empbror, 
THROUGH  DOULAT  V.  MUSAMMAT  JADI,  17 
O.C  260  =  15  Cr.  L.J.  646  =  25  lad.  Cas.  846. 

(4341) — S.  488 — Order  for  maintenance  of  an 
illegitimate  son — Declaratory  suit,  maintain- 
ability of,  where  paternity  of  an  illegitimate  son 
is  denied. — Defendant  No.  1  brought  a  claim 
for  maintenance  in  the  Magistrate's  Court  under 
s.  488,  Crim.  Pro.  Code,  against  the  plaintiff 
whom  she  averred  to  be  the  father  of  her  illegiti- 
mate son,  defendant  No.  2.  She  obtained  an 
order  for  maintenance.  Basing  his  cause  of 
action  upon  that  order,  the  plaiutifi  brought  the 
present  suit  for  a  declaration  that  the  defendant 
No.  2  is  not  his  son  and  that  ho  had  never  an 
illicit  connection  with  the  defendant  No.  1. 
Held,  that  the  suit  for  a  declaration  that 
defendant  No.  2  was  not  an  illegitimate  son 
of  the  plaintiff  was  maintainable.  Kailasa 
(MUSAMMAT)  V.   RAGHUEAR,    17    O.C.   331  = 
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26  Ind.  Cas.  526  =  1  O.L.J.  735.  (18  A.  230,  D; 
50  P.R.  1901,  26  P.R.  190.3,  20  M.  48,  30  M. 
400,  R]. 

(4342) — S.  488  —  Meaning  of  "  neglects  or 
refuses  to  maintain  his  wife." — Held,  that  the 
term  "  neglects  or  refuses  to  maintain  his  wife  " 
in  s.  488,  does  not  apply  where  the  hushand 
states  that  he  is  willing  to  maintain  his  wife 
and  the  wife  deposes  that  she  is  willing  to  live 
with  her  husband  but  he  refuses  to  maintain  her. 
Phula  Khan  v.  Crown,  46  P.W.R.  1914,  Cr. 
=  26  Ind.  Cas.  998  =  16  Cr.L.J.  86. 

(4342-a) — S.  4:88— Maintenance  of  children — 
Mother  dissuading  children  from  father's  custody 
to  enable  her  to  claitn  their  maintenance — 
Father,  liability  of. — Where?,  father  has  custody 
of  his  minor  children  and  is  maintaining  them 
properly,  the  mere  fact  that  they  go  and  live 
with  their  mother  would  not  make  him  liable 
to  be  charged  for  maintenance  under  s.  488, 
Crim.  Pro.  Code,  though  be  refuses  to  maintain 
them  unless  they  return  to  bis  custody.  Ma 
Shwb  Hmyin  v.  Mg  Po  Chat,  16  Cr.  L,J. 
217  =  27  lud.  Cas.  841. 

(4343)— S.  488— See  ACT  1  OF  1868,  s.  2  (18), 
9  A.  240  =  A.W.N.  1887,  154. 

(43441— S.  488  -Law  relating  •  to  marriage 
among  Karens.— See  BUDDHIST  LAW— MAR- 
RIAGE, 15  Cr.  L.J    590  =  25  Ind.  Gas.  342. 

(4345)— S.  488— See  COMPLAINT- WHAT  IS, 
AND  WHO  SHOULD  INSTITUTE,  13  P.R.  1885, 
Cr. 

(4346)— S  488— See  INTERVENOR,  4  C.  650. 
.3C.L.R.  551, 

(4347)  — S.  488— Sea  JURISDICTION  OF  OlVm 
COURTS,  158P.L.R    1901  =  50  P.R.  1901. 

(4348)— S.  483— See  MAHOMEDAN  LAW- 
MAINTENANCE,  L.B.R.  1872-1892,  596. 

(4349)— S.  488— See  REVISION— GENERAL 
PRINCIPLES.  16  B.  269. 

(4350)  — 8.  488— See  SENTENCE— IMPRISON- 
MENT—GENERAL,  9  A.  240  =  A.W.N.  1887, 
54. 

(4351)— S.  488.— See  Nos.  27,  43,  930,  1545, 
1546,  2014,  2725,  3832,  4042,  supra. 

(4352)— S.  488  (3)— Mode  o/  enforcement  of 
order  of  maintenance. — An  order  for  imprison- 
ment in  execution  of  an  order  for  maintenance, 
when  no  order  for  levying  the  amount  of  the 
maintenance  due  had  previously  issued,  is 
illegal,  and  it  is  only  on  account  of  the  amount 
due  after  the  execution  of  "  the  warrant  "  that 
imprisonment  may  be  ordered.  Held,  further, 
that  it  should  have  been  shown  that  there  had 
been  wilful  neglect  to  comply  with  the  order  for 
maintenance.  QUEEN-EmpresS  v.  NGA  BWA, 
U.B.R.  1897-1901,  Vol.  I,  111. 

(4353)— S.  488  (4)— Par^ifs  governed  by  Maru- 
makkatayam  Laio— Order  for  maintenance- 
Father  willing  to  receive  and  maintain  child — 
Effect —Meaning  of  'unable  to  maintain' — 
Effect  of  tartoad  being  well-to-do  —  Person 
entitled    to    the  custody  of  the  child. — B.  488, 
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cl.  (4),  diseutitles  to  maintenaaoe  only  a  wife 
who  reluaes  to  live  wuh  her  husband  without 
sufficient  oau:ie,  and  does  not  disentitle  a  child 
who  IS  living  With  its  lawful  guardian.  As  the 
parties  ate  governed  by  the  Micumakkatayatn 
law,  and  not  by  the  Muhammadan  law,  the 
father  is  not  entitled  to  the  custody  of  the 
boy.  Therefore,  the  father  baing  willing  to 
take  the  boy  aad  maintain  him  has  nothing 
to  do  wioU  hid  liability  to  give  the  boy  mainte- 
nance wnen  the  boy  is  living  with  his  natural 
guardian.  The  inability  referred  to  in  the 
section  relaies  to  the  abseuce  of  sufficient 
jaaaturity  of  physical  and  mental  development 
in  the  cbild  rendering  it  in  consequence 
unable  lo  earn  its  living  by  its  own  efforts,  and 
does  not  refi^r  to  inability  through  poverty  or 
abseuce  of  means.  The  fact  of  the  child 
belongiug  to  a  wall-to-do  tarwad  has  nothing  to 
do  with  the  liability  of  a  father  who  has  suffi- 
oieut  means  to  maintain  his  child  and  neglects 
to  do  .so.  I>i  re  ParaTHY  VaLAPPIL  MOI- 
DEEN,  14  M  L.T.  22i  =  25  M.L.J  353  =  1913 
M.W.N  997-21  lad.  Caa.  469  =  14  Cc.  L.  J 
397.     (5  N.W.P.  237,  R.) 

(4354)— S.  483.  cl.  {9)—SeUled  abode  of  kept 
mislrtss  —  O^caswnal  visits  with  intention  of 
conti.na,ance  — ■'  Wnethsr  becomes  fesidence  of 
accu^^ed. — For  the  purposes  ot  s.  488,  cl,  9, 
Crim.  Pro.  Code,  a  m*n  m*y  be  said  to  reside 
witu  the  mjther  of  his  illegitimate  cnildreu, 
if  he  visits  her  only  occasionally  al  her 
settlid  abode,  so  long  as  he  has  tbe  inten- 
tion of  coniiuuing  to  so  visit  her.  (31  L.J.G. 
P.  357,  16  Uh.  D.  484,  4  B.  and  C.  959,  1  A. 
51,  5  M.  H.  G.  101,  25  B.  176,  .36  C.  964, 
E.).  In  the  absence  of  a  permanent  residence 
elsewhere,  two  months  was  sufficient  length 
of  stay  to  constitute  any  place,  a  residence 
within  the  meaning  of  s.  488.  HIDaYAT 
KHATUN  v.  MAHOilED  HAYAT,  3  S.L.R. 
2^0  =  1S  lad.  Caa.  791  =  13  Cr.  L.J.  522. 

(4355)— Ss  488,  250— Petilion  for  mainten- 
ance, nut  a  compLiint  of  an  offence  within  s.  250 
— Compensation,  illegal. — An  application  for 
an  oraer  of  miinteuanco  is  not  a  complaint  or 
an  accusation  of  an  ofience,  and  consequently 
an  order  for  payment  of  compensation  under 
s.  250,  and  impcisonm'^nt  ia  default,  is  illegal, 
AMBOO  v.  Baboo,  6  M. L.T.  261  =  11  Cr.  LJ, 
156=^4  Ind.  Gas.  1045. 

(4356)  -Ss.  488a?ici  490  (  =  Crt»t.  Pro-  Code, 
1882,  S3.  488,  ^'dO)  —  Mahomedan  husbind — 
Objecting  to  order  for  maintenance  of  wife  on 
ground  of  her  divorce. — A  Bench  of  Honorary 
Magistrates  were  held  to  be  oound  to  enquire 
into  an  objection  raised  by  a  Mahomedan  dus- 
band,  against  an  order  of  main'enance  passed 
by  them  on  the  ground  of  the  divorce  of  his  wife, 
and,  if  they  found  thit  the  husband  had,  iu 
fact,  validly  divorced  his  wife,  to  abstain 
from  euforcing  their  order,  AMLR  MiRZA  v. 
MUSS-^MMAT  IMAMAN,  dC,  239,  Oudh,  (5  0. 
558,  7  B.  180,  5  A.  226,  14  0.  276,  B.) 

(4357) — Ss.  4S8,  ^90— Imprisonment  in  de- 
fault of  payment  of  maintenance — Construction 
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of  s.  488.  —A  Township  Magistrate  has  juris- 
diction uoder  s.  490  to  enforce  the  maintpniuo© 
order  as  the  section  says  that  "  such  order  may 
be  enforced  by  any  Magistrate."  There  is  a 
conflict  of  opinion  between  the  High  Courts  la 
India  concerning  the  proper  coustructiou  of 
8  488  with  respect  to  a  sentence  of  imprison- 
ment. It  will  be  safest  to  treat  imprisonment 
in  default  of  payment  under  s.  488  of  the  Code 
as  not  an  '  offence '  and  to  award  simple  im- 
prisonment as  a  means  of  coercion.  Ml  TasoK 
v.  NGA  TE  NAUNG.  U  B.R.  1892-1896, 
Vol.  I,  70.     (9  A.  240,  8  M.  70,  22  C.  291,  B.) 

(4358)  —  Ss.  488.  490  —  Maintemnce  — 
Becovcry  of  arrears  —Person  against  whom  o>der 
was  made  leaving  jurisdic'ion  -Magis'rate  who 
passed  the  order  —  Magistrate  wUhin  lohse 
fur'.sdi-tion  tht  person  resides — Gomp'tencu  of 
eitliec  Mag  stra'e  to  pass  order  for  recovery  of 
arrears.  —  Where  a  husband  who,  by  an  order 
under  s.  488,  Grim.  Pro.  Code,  was  directed  to 
pay  his  wife  monthly  a  certain  sum  of  momy 
lor  the  maintenance  of  herself  a'ld  her  child, 
ceases  to  live  within  the  local  limits  of  the 
jurisdiction  of  the  Magistrate  who  made  the 
order.  H'.ld  that  an  application  for  an  order 
to  enforce  the  recovery  of  arrears  of  mainten- 
ance may  be  made  by  the  wife  either  to  the 
Magistrite  who  passed  the  original  order  or 
to  the  Migistrate  having  jurisdiction  over 
the  place  where  the  husband  resides.  (4  M. 
230,  R.)  Toe  provisions  of  s  490  cannot  be 
held  to  derogate  from  s  488(3).  Ma  TH\W 
V.  KlNG-hiMPEROR,  7  LB  R.  116  =  15  Cr.  L,  J. 
701  =  26  Ind.  Cas.  149. 

{4359)-Ss  488,  528-See DISTRICT  MAGIS- 
TRATE, 5  P  R.  1905,  Cr. 

S.  489  (  =  1882,    s.   489;    1872,    s.    587;' 

1831,  8   317.) 

Sfe  MAINTEXANCE. 

(4360)— S.  489  (=Crim.  Pro.  Cod".,  Act  X  of 
1882,  s.  4^9/  -Change  in  circumstances — Mean- 
ing— The  exprest-i^n  "change  in  the  circum- 
stances" in  s.  489  of  the  Crim.  Pro.  Code 
means  not  merely  a  temporary  and  accidental 
change  m  one  of  such  circumstances  (such  as 
salary),  but  a  change  in  all  circumstances  c  -u- 
nect.-d  with  the  condition  of  tlie  person. 
RUKMINI  V.  PIARI  Lal,  A.W.N.  1891,  32. 

S.  490  (  =  1882,  s=  490;  1872,  s.  538). 

See  MAINTENANCE, 

(4361) — S.  190— Enforcement  of  order  of 
maintenance. — When  an  application  is  made 
for  the  eaforcement  of  an  order  for  miintenance, 
the  general  rule  laid  down  in  15  A.  143  should 
be  fcUowed,  unless  it  is  shown  that  ihe  order  is 
no  longer  in  force.  MA  KIN  v.  MaUNG  SHAN,' 
U.B.R    1897-1901,  Yol   I,  112.  (15  A.  143,  fl.) 

(4362)— 3.  490— See  Nos.  4356,  4357,  4358, 
supra. 

S.  490  (,=  1882,  B  491 ;  1872,  s.  82). 

(4363)— S.  491— Habeas  Corpus— Ma/jo?nfl-. 
dan  law— Custody  of  an  infant — Mother  tri-- 
tilled  to  custody    as  against    executor.-  On  tlis 
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death  of  a  Shiah  Mahomedan  father,  the 
mother  becomes  entitled  to  the  custody  of  the 
person  of  her  minor  son  as  against  the  executor 
o£  the  father,  unless  there  is  in  the  will  a 
spec  fit:  appointment  of  the  executor  as  guardian 
Qucsre  :  —Whether  a  Mahomedan  could  by  his 
will  deprive  his  widow  of  the  custody  of  her 
infant  children  by  appointing  by  his  will  some 
one  else  as  their  guardian  without  any  just 
cause,  and  whether  an  arbitrary  and  capricious 
direction  in  the  will  depriving  the  mother  of 
the  custody  of  her  infant  children  would  be 
enforced  by  Courts.  In  re  Ebrahim  ;  M, 
HASSAM  ;  8HERBAN00  V,  AJBAI,  11  Boin.  L. 
R,  75  =  9  Cr.  L  J.  214. 

(4364)— S.  i9l— Writ  of  Habeas  Corpus— 
Illegal  or  improper  detention— Powers  of  father 
over  his  daughters — Right  to  sustain  prosecution 
under  s.  361,  i.  P.  C.—Pozver  of  Court  under 
s.  491,  (2),  Crim.  Pro.  Code —This  was  an  ap- 
plication under  s.  491,  Crim.  Pro.  Code,  in  the 
nature  of  a  writ  of  Habeas  Corpus  by  a  father. 
M,  against  his  brother  N,  for  the  custody  of 
his  two  daughters  in  their  fourteenth  and 
sixteenth  years  respectively.  M.  became  a 
sanyasi  and  relinquished  his  rights  as  head  of 
the  family  to  N  in  1901.  In  1906  he  became 
Brabmo  and  again  lived  with  his  wife  and 
children  till  the  wife's  death  in  1910.  His  sons 
were  all  along  living  with  his  brother  N  who 
educated  tbem.  The  object  of  the  petitioner  in 
obtaining  the  writ  was  to  prevent  the  marriage 
of  his  daughters  before  they  complete  their 
sixteenth  year  ;  there  was  no  question^  of 
morality  or  corruption.  Held  that  the  petition- 
er is  quite  free  to  keep  his  daughters  unmarried 
till  their  sixteenth  year  or  even  after  that  age, 
even  though  he  may  put  his  daughters  not 
only  to  great  inconvenience  but  to  danger  of 
excommunication.  The  fact  that  he  has 
hecome  a  Brahmo  does  not  afiect  the  matter. 
He  will  not  thereby  lose  any  rights  he  had 
before.  Held  also  that,  if  a  man  bona  fide  goes 
through  the  necessary  ceremony,  renounces 
his  family  ties,  lives  a  sanyasi  life  honestly 
believing  he  is  a  sanyasi,  he  is  not  any  the  less 
a  sanyasi  on  account  of  the  invalidity  of  his 
initiation.  Held  therefore  that,  as  he  had 
previously  become  a  sanyasi,  he  was  not  in  1906, 
when  he  became  a  Brahmo,  the  guardian  in 
Hindu  Law  of  the  children.  The  facts  that  M 
was  the  de  facto  guardian  of  the  cbildren  from 
1906  till  his  wife's  death  would  be  sufficient 
to  sustain  a  prosecution  under  s.  361,  I. P.O., 
and  as  against  strangers  would  entitle  him  to 
an  order  for  restoration  to  his  custody  under 
s.  491,  Crim.  Pro.  Code.  Held  also  that  s  491 
(1)  (b),  Crim. Pro.  Code,  does  not  apply,  as  the 
children  have  not  been  illegally  or  improperly 
detained.  Where  a  man  has  lost  his  rights 
when  he  became  a  sanyasi,  it  is  not  open  to 
him  to  resume  them  The  ordinary  rule  of 
Hindu  Law  is  that  rights  once  vested  are  not 
divested,  and  he  does  not  regain  his  status  in 
his  natural  family  he  has  renounced.  MUTHU- 
SAMY  SASTRY  V.  NARAYANA    SASTRY,  8  M  L. 

T.  300  =  8  Ind,  Cas.  393  =  21  M.L.J.  193  =  1911, 
1  U.W.N.  36. 


Crim.  Pro.  Code  (ActY  of  i&98)— continued. 

(4365)— S.  491— TFrii  of  Habeas  Corpus— 
Bombay  High  Court  Rules,  r.  19i— Court — 
Discretion — Mahomedan  Law— Custody  of  male 
children  up  to  seven  years  — Mother  entitled  to 
custody. — Under  Mahomedan  Law,  the  mother 
is,  during  the  subsistence  of  marriage,  entitled 
to  the  guardianship  or  custody  of  male  children 
up  to  the  age  of  seven  years.  This  right  of  hers 
survives  even  separation  or  divorce.  The  under» 
lying  principle  of  every  writ  of  Habeas  Corpus 
(and  proceedings  under  s.  491  of  the  Crim.  Pro. 
Code,  of  1898)  is  to  ensure  the  protection  and 
well-being  of  the  person  brought  before  the 
Court  under  that  writ  The  real  interest  and 
well-being  of  the  person  ought  to  be  not  only 
the  determining  but  the  sole  consideration. 
S  491  of  the  Crim.  Pro.  Code,  leaves  it  entirely 
to  the  discretion  of  the  Court,  whether  it  should 
or  should  not  direct  the  person  brought  before 
it  to  be  dealt  with  according  to  law  :  whereas 
r.  794  of  the  Bombay  High  Court  Rules,  in 
dealing  with  a  person  so  brought  before  it  de- 
prives the  Court  of  all  further  discretion,  and 
commands  that,  in  the  absence  of  cause  being 
shown  against  the  rule,  which  is  a  very  diSer- 
ent  thing  from  allowing  the  Court  to  exercise 
its  discretion  even  where  technically  the  cause 
is  inadequate,  it  shall  pass  an  urder  that  the 
person  or  persons  improperly  detained  shall  be 
delivered  to  the  person  entitled  to  their  cus- 
tody,   ZARABIBI  v.    ABDUL  REZZAK  NAKSH- 

BANDI,  12  Bom.  L.R.  891  =  8  Ind.  Cas.  618. 

(4366)— S.  491— See  HABEAS  CORPUS,  15 
C.W.N.  1053  =  14  C.LJ.  375  =  12  Cr.  L.J.  505. 

(4367)— S.  491— See  No.  2957,  supra. 

S.  492  (  =  1882,   8.  492;    1872,  as.  57,   58, 

202). 

(436S)— S.  492 -See  POBLIC  PROSECUTOR, 
29  P.R.  1886,  Cr. 

(4369)— S.  492— See  No.  3715,  supra. 
■  (4370)— Ss  492,  494  (^'Crim.  Pro.  Code, 
1872,  ss  57,  202  (21  and  s.  61  )—Poiuer  of  with- 
draiving  prosecution. — S.  61  applies  only  to 
Public  Prosecutors  appointed  by  Government, 
and  not  to  a  person  specially  appointed  to  eon- 
duct  a  case  under  s.  '202,  cl.  2  of  the  Code  of 
1872.  A  person  so  appointed  cannot,  therefore, 
withdraw  a  prosecution.  In  re  RAM.A  KRISHNA 
Nadan,  2  Weir  653. 

(4.371)— Ss.  492,  494  and  240— See    CHARGE 
—Withdrawal  of  Charge,  2  Weir  258  =  2 
Weir  652. 
S.  493  ( =  1882,  s.  493  ;  1872,  8.  60), 

(4371-a)— S.  493— See  No.  4391,  infra. 
S.  494  (  =  1882,  s.  491  ;  1872,  8.  61). 

(4372)— S.  494  {  =  Crim.  Pro.  Code,  1882, 
s.  i9i) —Withdrawal  from  prosecution,  power 
of. — A  person  appointed  by  the  Magistrate  of  a 
District,  under  the  second  paragraph  of  s.  492, 
Crim.  Pro.  Code,  to  be  Public  Prosecutor 
merely  for  the  purpose  of  a  particular  case,  hag 
not  the  powers  of  the  Public  Prosecutor,  with 
regard  to  withdrawal  from  a  prosecution  under 

3.  494.  Queen-Empress  v.  Madho,  8  A.  291, 
F.B.  =  A.W.N.  1886,  94. 
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(4373)— S  494 — Co-accused— Evidence,  when 
admissible — Conditional  vardon — Poioer  oj  Local 
Government  to  tender — Withdratval  of  prosecu- 
tion— Discharge,  effect  of — Accomplice^ s  evidence, 
value  of. — A  Local  Government  in  India  has  no 
power  to  tender  conditiocal  pardon  to  an 
aooomplice  for  the  purpose  of  hia  being  examin- 
ed as  a  oompetant  witness  against  others  accus- 
ed with  him.  An  accomplice,  if  he  is  not  an 
accused  under  trial  in  the  same  case,  is  a  com- 
petent witness  and  may  be  ezammed  on  oath. 
So,  if  the  prosecution  be  withdrawn  and  the 
accused  discharged  under  s.  494  of  the  Code,  he 
would  be  a  competent  witness.  Where,  how- 
ever, the  Court  purporting  to  act  under  s.  494 
of  the  Code  sanctioned  the  withdrawal  of  the 
prosecution,  but  omitted  to  record  an  order  of 
discharge,  and,  moreover,  the  accused  continued 
to  be  kept  in  custody.  Held  that  his  position 
was  in  no  way  changed  from  that  of  an  accused. 
Quare  : — Whether  the  fact  that  the  accused, 
who  was  examined  on  oath,  was  not  actually 
tried  along  with  the  other  accused  made  his 
evidence  admissible  ?  The  utmost  caution  is 
necessary  in  admitting  or  using  the  evidence  of 
an  approver.  It  not  only  requires  corrobora- 
tion in  material  particulars  for  its  use  but  its 
evidentiary  x^alue  depends  considerably  upon 
the  circumstances  under  which  his  evidence  is 
tendered.  BAKU  SiNGH  v.  EMPEROR,  33  C 
1353=10  CW.N.  962  =  4  Gr.L  J.  145.  (1  B. 
610,  11  A.  260,  16  B.  661,  23  B.  213,  1  Q.B.  289, 
1  C.L.R.  349.  7  W.R,  44,  10  C.L  R.  553.  20  A. 
426,  3B.H.C.  59,  Cowp.  331,  10  CW.N.  847,  ZJ.) 
[fi.,  37  C.  340  =  14  C.W.N.  422  =  11  Cr.  L.J. 
121  =  5  Ind.  Cas.  365,  7  A.L.J.  86  =  5  Ind.  Cas. 
21,  18  G.W.N.  1212,  5  Or.  L.J.  300  =  U.  B.  R. 
1906,  Evidence,  3,  9  Cr.  L,J.  370  =  4  L.  B.  R. 
362.] 

(4374)  — S.  494  (  =  Cri7?i  Pro.  Code,  1882, 
s.  494) — Permission  to  loithdraw  from  a  case — 
Failure  of  complainant  to  appear — Procedure. — 
Where  the  Se.-^sions  Judge  allowed  the  Public 
Pro.secutor  to  withdraw  a  case  of  forgery,  on  the 
ground  that  the  complainant  was  keeping  out 
of  the  way  and  couid  not  be  served  with  sum- 
mons, held,  that  the  procedure  adopted  by  the 
Judge  was  not  proper,  but  that  he  should  have 
taken  steps  to  enforce  her  attendance  and  avoid- 
ed a  procedure,  having  the  efiect  of  according  a 
recognition  to  the  compounding  of  a  noncom- 
poundable  oSence,  HIGH  COURT  PROCEED- 
INGS, 22ND  Feb.  18S9,  No.  240,  2  Weir  655. 

(4375) — 8.  494 — Charge  toithdrawn— Further 
enquiry — Application  for  enhancement — Proper 
course. — Under  s.  494,  Crim.  Pro.  Code,  the 
accused  was  discharged,  and  the  District  Magis- 
trate ordered  further  enquiry.  Held,  that  this 
order  is  unsustainable,  and  that  if  a  sentence 
pasped  was  inadequate,  the  proper  course  is  an 
application  for  enhancement  of  sentoMce, 
R.    8ITARAMAYY.\  V.  EMPEROR,    1911  2   M.W. 

N.  74  =  12  Cr.  L.J.  440. 

(4376) — S,  494 — European  British  subject, 
rights  of,  regarding  trial — Conviction  by  a 
Magistrate  not  a  Justice  of  the  Peace — Omission 
of  Magistrate  to  inform  accused  of  such  rights,  if 
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vitiates  trial. — Where  a  European  British  subject 
was  placed  on  his  trial  before  a  Magistrate  who 
was  not  a  Justice  of  the  Peace,  on  a  charge 
under  s.  323,  IP.C,  and  the  Magistrate  convict- 
ed the  accused  without  asking  him  whether  he 
was  a  European  British  subject  and  without 
informing  him  of  his  rights  as  a  European 
British  subject  under  the  Code  of  Criminal 
Procedure :  Held — that  the  conviction  and 
sentence  should  be  set  aside  on  account  of  the 
error  in  the  procedure  of  the  Magistrate  in  the 
trial.  BalaDEV  MISRI  v.  A.  A.  M.  CLARKE, 
18  C.W.N.  385  =  15  Cr.  L  J.  297  =  23  Ind.  Cao. 
505. 

(4377) — S.  494 — Prosecution  against  one  of  two 
accused  withdrawn — Such  accused,  if  competent 
witness — Confession  ani  prior  statements  of  suxih 
accused  if  should  be  produced  for  cross-examin- 
ation and  contradiction. — The  petitioner  along 
with  one  M  was  placed  on  his  trial  under 
s.  411,  I.P.C,  bu'u  the  prosecution  against  M 
was  withdrawn  under  s.  494,  Crim.  Pro.  Code, 
although  no  formal  order  of  discharge  was 
recorded.  M  was  thereupon  examined  as  a 
witness  for  the  prosecution.  It;  appeared  that 
M  had  made  a  confession  to  a  Magistrate  and 
this  confession  was  subsequently  verified  by  the 
same  or  another  Magistrate  to  whom  M  made 
further  statements.  The  confession  and  these 
further  statements  were  not  placed  on  the 
record  and  copies  of  these  were  refused  to  the 
petitioner  :  Held — That,  notwithstanding  the 
omission  to  record  a  formal  order  of  discharge, 
M  ceased  to  be  on  trial  with  the  petitioner  as 
soon  as  the  prosecution  against  him  was  with- 
drawn, and  that  being  so  he  became  a  competent 
witness  ;  but  for  the  purpose  of  cross-examin- 
ation and,  if  necessary,  for  contradiction,  the 
prior  statements  of  the  witnesses  should  have 
been  made  accessible  to  the  accused,  8HERATI 
SHEIKH  V.  THE  King-Emperor,  18  C.W.N. 
1213  =  15  Cr.  L  J.  693  =  26  Ind.  Cas.  141. 

(4378)— S.  494  See  DISCHARGE  OF  ACCUS- 
ED. 12  M.  35  =  2  Weir  457  =  2  Weir  654. 

(4379)— S.  494  (6)  —Charge  of  robbery  — 
Wiihdrawtl. — Where  during  the  pendency  of 
a  pross;catioo  for  robbery  against  more  persons 
than  five,  an  application  was  presented  to  the 
High  Court  by  the  complainant  praying  that 
the  Magistrate  may  be  directed  to  charge  the 
accused  with  dacoity  and  commit  them  for 
trial  bv  the  S'Jbsions  Court,  and  before  the 
application  was  disposed  of,  the  Magistrate 
permitted  the  prosecution  to  be  withdrawn,  held, 
that  no  order  was  required  on  the  application 
and  that  the  only  order  the  Magistrate  could 
pass  was  one  of  acquittal  under  ol.  (b)  of  s.  494 
of  the  Grim.  Pro.  Code.  SHEOBARAN  DAS  v. 
Shibli,  A.W.N.  1904,  277  =  2  AL.J.  30  =  2 Cr. 
L.J   21. 

(4380)— S.  494— See  Nos.  2215,  2454,  2777, 
2969,  3035,  3495,  4370,  4371,  supra. 

(4381)— Ss.  494,  ^95— Withdrawal  of  a  prose- 
cution—-Literference  of  High  Court  in  revision 
with  discharge— Order  of  Magistrate, — Under 
s.  495  of  the  Grim.  Fro,  Code,  a  Magistrate  may 
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permit  the  prosecution  to  ba  conducted  by  any 
person  other  than  a  p^lica  officer  and  may  per- 
mit the  prosecution  to  oa  oouducted  even  by  a 
police  officer  if  he  is  not  below  the  rank  prescrib- 
ed by  the  Local  Government  with  Ihj  previous 
aanction  of  the  Gavarnor-General  in  Council 
Under  a  notifica'ion  of  the  Mairas  Government 
all  superior  police  officers  above  the  rank  of  a 
first  class  Head  Constable  in  charge  of  a  police 
station  are  generally  empowered  to  conduct, 
the  prosecution  without  even  the  permission  of 
the  Magistrate  under  oi.  1  of  s.  495.  Such 
officers  would  be  entitled  under  cl.  2  of  the 
section  to  withdraw  from  the  prosecution  with 
the  permission  of  the  C  •ui't  as  m':)ntioned  in 
s.  494.  Quaere  : — Whether  the  High  Court  has 
power  to  interfere  in  revision  with  the  discre- 
tion of  a  Magistrate  in  giving  his  consent  to 
the  withdrawal  o£  tue  proecution  under 
s.  494,  Crim.  Pro.  Code?  ANANTHARAMA 
Vathiar  v.  Muthia  Thevan.  1914  M.W. 
N.  776  =  15  Or.  L  J.  611  =  23  lad,   Cas.  841. 

(4382)— Ss.  494,  4S5  {!)- Officer  entitled  to 
withdraw  from  the  pfOscu'.i-Mi  of  a  case.— The 
officer,  who  has  the  pow«r  of  withdrawing  from 
the  prosecution  of  a  c  iso,  undnr  s.  491  of  the 
Ctim.  Pro.  Code,  is  he  officer  referred  to  in 
s.  495,  c!.  (1).  Where,  in  the  ourse  of  an 
enquiry  by  a  Magistrite,  an  lusp^-ctor  of 
Police  appeared  andsiid  that  he  withdrew  the 
case  against  th'^  accused,  and  the  Magistrate 
thereon  discharged  the  accised  under  s.  494, 
Grim  Pro.  Code:  Heli,  ih-tt  the  order  of  dis- 
charge was  illegal  and  liable  to  be  set  aside. 
LAKSHMANA  GHETrY  v.  KEHJLAN  PERIA 
Karuppan,  8Ind  Ca-i  867,  Ci-  =llCr.  L.J, 
722  =  9  M  L  T.  2i)3  =  191i  M  W.N.  !08. 

(4333)— Ss.  494,  495,  cZs.  I  and  2-' Any 
such  officer,"  meming  of~-Withd>aiutl  of  prose- 
cution by  an  Advocate  tngaje  i  by  tlie  complain- 
ant, effect  of. — The  words  "  any  such  officer  " 
in  s.  495,  cl.  2,  of  Grim.  Pro.  Code,  rtfec  only 
to  the  "  Advooar.eGmeral,  Sanding  Counsel, 
Government  Soliciijor,  Pablio  Prosecutor  or 
other  officer  generally  or  specially  empowered 
by  the  local  Government  in  this  behalf"  men- 
tioned in  sub  s.  (1).  If  an  Advocate,  privately 
engaged  by  the  complainant  and  permitted  by 
the  Magistrate  to  appear  for  the  prosecution, 
withdraws  from  the  prosecution,  the  efiact  pro- 
vided in  s  494  does  aot  follow  ;  in  other  words, 
the  trial  proceeds.  NGA  M-.umgGYIv  NGA 
LU  Gale,  U  BR.  1903.  4th  Qe  ,  Or.  PC,  15 
=  10  Cr.  L.J.  14.     (2  L.B  K.  Ib5,  Diss.) 

(4334)— 8s.  494,  537— iSee  WITHDRAWAL  OF 
CHARGE,  5  Ind.  Cas.  21. 

S.  495,  paras  1,  3  and    4  ( =  1882,  s.  495  ; 

1872,  8-  59)  ;  para  2  new. 

(4385)— Ss.  i^^— Order  of  M igistra'e allowing 
counsel  to  aripear  for  prosecution — Revisional 
powers  of  the  High  Court. — Wnen  a  Magistrate 
has,  after  due  consideration,  exercised  the 
discretion  allowed  to  him  by  s.  495,  and  allow- 
ed counsel  to  appear  on  behalf  of  the  proseou- 
tioa,  the  High    Court  cannot,    as  a  Court  of 
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revision,  overrule  the  order  of  the  Magistrate 
and  direct  him  t-o  refuse  to  all.-iw  counsel  to 
appear.  Per  White.  C.J.,  and  Moore,  J.  The 
High  Court  has,  in  certain  circumstances,  power 
to  revise  an  order  of  a  Magistrate  passed  under 
s.  495.— Per  Benson,  J.  Mangiah  Chetty 
V.  Dakshenamurthi  Battudu,  2  Weir  655. 

(4386) — <S.  4:95~Offl'fr  appointed  to  conduct 
prosecution — Withdrawal  of  case  by  Police  In- 
spector not  speciUciliy  pprtniiud  to  conduct 
prosecution  —  Acquittal  of  accused  -Illegality, — 
Criminal  Courts  have  no  jurisdiction  to  acquit 
accused  persons,  on  a  motion  for  a  withdrawal 
of  the  ca'^e  by  the  Police  Insp  ctor,  who  is  not 
specifically  permitted  to  conduct  the  prosecu- 
tion under  s  495,  Crim  Pri.  Code.  GHOGKA- 
NADA  GOUNDEN  V.  SALAMBdRA     GOUNDBN, 

4  Ind.  Cas    132  =  10  Cr.  L  J.  501 

(4387)— S.  495 -S  e  DISTRICT  MAGISTRATE, 
6  P.R.  1905,  Cr.  =  70  P.L  R.    1905. 

(4388)— S.  495  (1.  3,  4)— Ses  BOM.  ACT  VII 
OF  1867,  9.  23,  8  B.  534. 

(4389) -S.  495  {i)— Police,  making  investi- 
gation— Prosecution,  conduct  of.  —  \n  Inspector 
of  Police,  on  information  received  by  him, 
applied  for  a  warrant  and  arrested  the  accused, 
seized  the  property  founi,  and  named  the  wit- 
nesses to  be  summoned  before  the  Magistrate  ; 
but  he  did  not  examine  aiv  of  the  witne-ises  and 
his  investigation  was  confl'ied  to  an  inspection 
of  the  books  and  paper.s  whicU  had  been  seized. 
Held  that  the  Inspoctor  fell  within  the  provi- 
sions of  s.  495  (4 1  and  was  not  competent  to 
conduct  the  prost^cution  of  the  person  charged. 
Emperor  v.  Tribhovandas  Rribhukhan- 
DAS,  26  B.  533  =  4  Bom  L  R.  271. 

(4390)— S.  495— Se«  Njs.  44,  574,  1885,  3716, 
4381,  4382,  4383,  supra, 

(4391)— Ss.  495,  493,  270,  289,  290,  292— 
See  Legal  Practitioners- Counsel,  il 
B.H.C.  102. 

S.  496    (  =  1882,    8.    496  :    1872.    ss.    128, 

para  2,    194,  pa?a  2    20i,   para  i,  388, 
393  ;  1S61,  88.258   216). 

(4392)— S.  496  (  =  Crim.  Pro.  Code,  1872, 
S.204) — Appearance  of  accustd,  Jmiv  to  be  kecured. 
— S.  204  confers  on  a  Magistrate,  when  an 
accused  person  has  appeared,  a  discretion  to 
admit  him  to  bail,  or  to  allow  him  to  go  at  large 
on  his  personal  recogniz  luca.  .tud  empowers  the 
Magistrate  to  detain  the  per-,on  in  custody  only, 
if,  being  required  to  furnish  bail,  he  fails  to 
do  so.  QUEEN  V.  CHOCHA  Kai,  6  N.W.P.  366. 
\_F.,  12  Cr.L.J.  533  =  12  Ind.  Cas.  301]. 

(4393)— S.  496 — Proceedings  under  the  section 
— Re-arrest  of  persons  avpearing  before  Magis- 
trate and  released  on  bail,  whether  proper, — 
After  the  enlargement  on  bail  of  the  petitioners 
against  whom  proceedings  under  s.  107  were 
instituted,  the  Magistrate,  ponding  the  pr  )c?ied- 
ings,  directed  the  re-arrest  of  the  petitioners 
and  remanded  them  to  custody,  until  the 
termination  of  the  proceedings.  Held,  that 
the  remand   was  illegal.     Held,  also,    that  the 
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Magistrate  was  bound,  under  s.  496,  which  is 
imperative  in  its  ir.ems!,  to  release  the  petitioners 
on  biii.  Raghunandan  Pershad  v.  Em- 
peror, 32  C.  80=8  C.W.N.  779  [B.,  36  M. 
474  =  '22  M  L.J.  357=.  11  M.L  T.  25.3  =  1912 
M.W.N.  169=  15  lod.  Gas.  79=  13  Cr.L.J.  447.] 

(4394)— S.  496- See  Wos.  701,  772,  2126. 
supra. 

(4,395)— Si  496  and  107,  cl.  i~Bail— Right 
to  bereleased, — The  provision  in  s.  107,  cl.  (4)  of 
the  Crim.  Pro.  Code,  thiit  a  Magistrate  before 
whom  a  person  is  sent  under  that  section  "may 
in  his  discretion  detain  such  person  in  custody 
until  the  completion  of  enquiry  "  is  not  subject 
to  or  controlled  by  s.  496  of  the  Crim.  Pro. 
Code.  The  latter  section  does  not  give  an 
absolute  rfght  to  bail  to  any  person  who  is  not 
charged  with  a  non-bailable  oSence,  and  should 
ba  read  along  with  other  provisions  of  the  Code 
giving  a  special  right  of  detrntioii  to  a  Court. 
Narainasawmy  Naicken  v.  Emperor, 
1912  M.W  N  169  =  13  Ind.  Cas  79  =  11  M.L  T. 
253  =  22  ML  J.  357  =  13  Cr.L  J.  447  =  36  M. 
474.     (31  M.  316,  B,  ;  11  G.W.N.  415,  D). 

S.   497    (  =  1882,    8.    497;    1872,    bs.    128, 

para  1,  194,  para   2,  389  ;  1881,  sa.  15S, 
212). 

(4396) -S.  497  {  =  Crim.  Pro  Code,  1872, 
s.  389)— Scope  of  the  sedion.—S.  389  does  not 
warrant  thu  proposition  that  unless  there  is 
evidence  to  raise  a  strong  pr.^sumptioa  of  the 
guilt  of  the  accused,  he  must  be  admitted  to 
bail  and  cinnot  be  remanded.  That  section 
assumes  that  the  evidence  has  been  taken  and 
provides  for  the  release  of  the  accused  on  bail, 
if  the  evidence  so  t-^ken  is  not  such  as  to  raise 
a  strong  presumption  of  the  guilt  of  the  accused 
person  but  it  does  not  import  thao  the  taking 
of  the  evidence  may  not  be  deferred.  ManiKAM 
Mudali  V.  Queen  6  M.  63  =  2  Weir  403  =  2 
Weir  577  =  2  Weir  636.  [F.,  36  C.  174  (178)  = 
9  Cr.  L.J.  409  (411)  =  13  G.W.N  51  (55)  =  4 
M.L.T.  432  =  llnd.0as.910(911);  B,,  IL.B.R. 
60.] 

(4397)— S.  i91— Bail— Grant  of— Non-bail- 
able case—S  497,  Crim.  Pro.  Code,  to  be 
followed — High  Court  not  hound  by  thu  section — 
Duty  to  follow  general  law — Slatevients  made  to 
the  Police  by  accused— Admisnbility  in  evidence. 
— The  question  oi  releasing  an  accused  person 
on  bail  must  be  decided  in  accordance  with 
what  the  legislature  has  enacted  in  s.  497, 
Crim.  Pro.  Code,  until  that  section  is  altered 
by  the  legislature,  li  is  no  doubt  the  case  that  a 
High  Court  is  not  limited  within  these  bounds, 
and  that  it  has  absolute  discretion  in  the 
matter,  but  the  legislature  having  placed  the 
imtial  stage  of  dealing  with  crimes  with 
Magistrates  and  having  in  efiect  enacted  that 
persons  accused  of  non- bailable  ofienoes  shall  be 
detained  in  custody  except  when  there  are,  in 
the  opinion  of  the  Magistrate  dealing  with  the 
case,  no  reasonable  grounds  for  believing  that 
the  accused  has  committed  the  oSence  charged 
against  him,  a  High  Court  is  bound  to  follow 
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the  general  law  as  a  rule  and  not  to  depart 
from  it  except  under  very  special  circumstances, 
er-pocially  so  in  tbe  ir.itial  stages  of  the  case. 
No  self-incriminating  statements  m*ide  by  an 
accused  to  a  Police  officer,  puch  a?  contradictory 
statements  must  tend  to  be,  can  be  proved 
against  an  accused  persr>n  at  his  trial.  G.  W. 
Henderson  v.  King-Emperor,  6  L  B.R. 
t72  =  19  Ind.  Cas.  171  =  14  Cr.L  J.  171  =  6  Bur. 
L.T   73. 

(439S)  — S.  497  — See  TRANSFER  OF  CRIMI- 
NAL Gases,  Cr.  Rg.  34  of  1896. 

(4.399)  -S  497— See  No?.  1673,  4057,  stipra 
and  No.  4409,  4657,  infra. 

(4400)— Ss.  497,  498  (==Crim,  Pro.  Code, 
188-2,  ss.  497,  49^)  —  Bail  m  non-bailable 
offences. — 8  498  is  not  controlled  by  s.  407,  and 
ic  is  open  to  the  High  Court  to  admit  a  person 
charged  with  a  noobailnble  oSence  to  bail,  for 
good  and  sufficient  cause  ;  the  rule,  however, 
is  that  in  respect  of  a  non-bailable  ofience,  bail 
is  not  to  be  t^kt-'n,  excpt  in  snecial  circum- 
stances. In  re  KAMA  RAJA  PanDIA  NAICK, 
Zamindar  of  Bodinaikanur,  2  Weir  637, 
F.B 

(4401)  — Ss.  497,  i9H— When  accused  may  be 
admitted  to  baii  —  Poioprs  of  High  Court  and  other 
Courts — Conf' siioyi  of  co-accused  implicating 
himself  and  other  applicants  for  bail — Confession 
materially  corroborated  as  to  the  applicants — 
Right  to  bail.  — Where  one  of  the  accused  who 
was  captured  at  the  time  of  the  offence  made  a 
long  confession  implicating  himself  and  the 
other  persons  who  applied  for  bail  before  the 
High  Court,  and  the  confession  has  been 
materially  corrohcraied  as  to  the  applicants  by 
other  evidence  t  iken  at  the  preliminary  enquiry, 
held  that  bail  should  not  be  given.  The  rule 
laid  down  in  s.  497,  Crim,  Pro.  Code,  for  the 
guidance  of  Cour's  other  than  the  High  Court 
is  a  rule  founded  upon  justice  and  equity  and 
one  which  should  be  followed  by  the  High 
Court  as  well  as  by  every  other  Court  unless 
anything  appears  to  the  contrary.  The  extended 
powers  given  to  the  High  Court  under  s.  498 
are  certainly  not  to  be  used  to  get  rid  of  this 
very  reasonable  and  pr-^per  provis-ions  of  the 
law.  ASHR/  F  ALI  V.  EMPEROR,  42  C.  25  =  16 
Cr.  L.J.  215  =  27  Ind.  Cas.  839. 

(4402)— Ss.  497  ana  498  ■  Bait -Re- arrest  of 
accused  persons  who  are  granted  bail — Under 
what  sections  it  looul  I  be  legal  —Effect  of  setting 
aside  an  illegal  ord^r  jor  such  re-arrest. — A 
District  Magistrate  ordered  the  re-arrest  of  the 
applicants  who  were  accused  of  an  oSence  under 
s.  304,  Penal  Code,  and  had  been  released  on 
bail  by  the  Bub  Divisional  Magistrate:  Held, 
that  such  an  order  wns  illegal  and  must  be  set 
aside.  The  District  Magistrate's  order  having 
been  set  aside,  the  applicants,  by  virtue  of  the 
Bub-Divisional  Magistrate's  previous  order, 
must  be  rele-tsed  on  bail  as  before,  and  there  will 
be  no  reason  for  them  to  apply  under  s.  497  or 
s.  498,  Crim.  Pro.  Code,  that  they  be  so  re- 
leased. Maung  Ba  Chit  v.  Emperor,  12  Or. 
L.J.  244  =  10  Ind.  Cas.  774. 
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(4403)— Ss.  497,  499,  514— Poiosrs  of  officer 
in  charge  of  Police  station  when  taking  action 
under  s,  497 — Forfeiture  of  bond — Liability  of 
surety. — The  wordings  of  ss-  499  and  514.  Crim. 
Pro.  Code,  make  it  clear  that  a  Police  officer  in 
charge  of  a  Police  station,  when  taking  action 
under  s.  497,  has  power  to  make  it  a  condition 
of  the  bond  that  the  accused  person  shall 
attend  before  the  Police  at  the  time  and  place 
mentioned  in  the  bond,  and  that,  if  he  fails  to 
80  attend,  and  a  Magistrate  of  the  First  Class  is 
satisfied  that  the  bond  has  been  forfeited,  any 
person  bound  by  the  bond  can  bfl  called  upon  to 
pay  the  penalty  thereof.  CROWN  v.  Kansa.1 
EAM,  22  PR.  1913.  Cr  =14  Or.  L.J.  631  =  6 
PL.R.  1914  =  6P.W.R.  19l4,Cr.  =  21  Ind.  Gas. 
679.  (11  0.  77,  R.) 

S.  498  (  =  1882,  B.  498;   1872,  ss.  390,  508; 

1861,  s.  436). 

(4404)— S.  498  (  =  Crim.  Pro.  Code,  Act  X  of 
1872,  s.  S90)— Powers  of  Sessions  Court— Bail 
— Non-bailable  offence. — A  Court  of  Session  has 
power  under  s.  390  of  the  Crim.  Pro.  Code,  to 
admit  to  bail,  before  conviction,  a  person  com- 
mitted for  trial  for  a  non-bailable  ofience, 
whether  the  offence  be  triable  by  itself  or  by 
any  Magistrate.  EMPRESS  v.  GULAM  MOHI- 
UDDIN,  A.W.N.  1882,  234,  F  B. 

(4405)— S.  493  {=-Crim.  Pro.  Code,  1872, 
s.  508).— The  order  of  a  Sessions  Court  fixing  a 
period  of  detention  under  the  above  section  for 
an  accused  party  refusing  to  furnish  security 
was  held  not  to  be  appealable.  QUEEN  v. 
ROGHOO  Dome,  24  W  R.  Cr.   12. 

(4406)— S.  i93— Bail— Accused  tried  by  elders 
under  Sind  Frontier  Regulation  III  of  1892,  s.  8 
— High  Court's  power  to  grant  bail — Absence  of 
— N on- applicability — Sind  Frontier  Regulations 
V  of  1872  and  III  of  1892— Not  controlled  by 
Grim.  Pro.  Code. — No  application  for  revision 
under  s.  498,  Grim  Pro.  Code,  lies  to  the  High 
Court  in  respect  of  proceedings  under  the  Sind 
Frontier  Regulation.  An  application  for  bail 
on  behalf  of  an  accused  who  is  being  tried  by  a 
Jirgah  or  Council  of  Elders  under  s.  8,  Sind 
Frontier  Regulation  (III  of  1892)  does  not  lie 
under  s.  498,  Crim.  Pro  Code,  to  the  High 
Court.  The  provisions  of  the  Code  of  Criminal 
Procedure  cannot  be  invoked  to  control  those  of 
the  Regulation.  IMPERATOR  v.  Ghud.am 
Kadir  wd  Faiz  Mahomed,  5  S.L.R,  105  =  12 
Cr.  LJ  368  =  12  Ind  C»8.  656.  [fi,  7  S.L.R. 
194.] 

(4407)— S.  498  — Sfe  ACT  XIV  OP  1908,  s.  14 
(1),  14  C.W.N.  516  =  37  C  439. 

(4403)-S.  498-See  Nos.  737,  2191,  4400, 
4401,  4402.  supra, 

(4409)— Ss.  498,  497— See  ACT  XIV  OF  1908, 
S3,  12,  14  (I),  14  C.W.N.  512  =  37  C  412. 

S.  499  (  =  1882,  9.  499  ;  1872,  s.  391  ;  1861, 

s.  274). 

(4410)~S.  ^99-  Failure  to  attend  Court  in 
pursuance  of  a  verbal  order — Forfeiture  of  bail- 
bond, — By  the  terms  of  a  bail-bond,  the  defend- 
ant bound  himself  to    appear  "  on    the  first 
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inquiry  or  at  other  times  required."  He  appeared 
on  the  first  day  of  the  inquiry  and  was  verbally 
directed  to  appear  on  a  subsequent  date,  but 
failed  to  do  so.  Held,  that  the  amount  secured 
by  the  bond  could  be  legally  forfeited  by  reason 
of  such  non-attendance.  In  re  HASLAVAEAM 
SUBBA  Reddi,  2  Weir,  658. 

(4411)— S.  499— See  No.  4403,  supra. 

S.  502  =  (1882,  s.  502  ;  1872,  s.  395  ;    1861, 

s  218). 

(4412)— 8.  502— See  SURETY,  9  Bom.  L.R. 
1285  =  6  Or.  L.J.  335. 

S.  503,  paras  1  to  3  (  =  1882,  s.  503 ;  1872. 

s  330,  paras  1  and  2)  and  para  4,  new. 

(4413)— S.  503  (  =  Crim  Pro.  Code,  Act  X  of 
1882,  s.  50.3) — Resident  of  Qwalior — Appli. 
cability. — The  British  Resident  at  Gwalior  is  a 
person  to  wh'>m  the  provisions  of  s.  503  of  the 
Crim.  Pro,  Code  applies,  and  he  should  person- 
ally execute  the  commission  without  delegating 
the  work  to  some  other  person.  QUEEN- 
Empress  v.  N.  Mahpal  Singh,  A.W.N.  1896, 
106. 

(4414)— S.  503  {  =  Crim,  Pro.  Code,  1832, 
s.  503) — Examination  of  ghoahn  woman. — S.  503 
allows  the  examination  of  a  gkosha  woman, 
who  appears  as  a  witness  in  a  case,  on  commis- 
sion. In  re  SYED  Turubhddin  SahIB,  2 
Weir  639. 

(4415)— S.  503  {  =  Crim  Pro.  Code.  1882, 
s.  503) — Pardahnashin  woman — Apvlication  for 
examination  by  commission,  grounds  for  grant- 
ing.— An  application  under  s.  503,  by  a  pardah- 
nashin woman  summoned  as  a  witness  in 
a  Presidency  Magistrate's  Court,  to  ba  examined 
by  commission  ou  the  ground  that  her  appear- 
ance in  the  Court  would  cause  degradation  to 
her  was  allowed  on  the  grounds  that  she  lived 
near  the  Court-house,  that  she  had  volunteered 
to  pay  the  expenses  of  the  commission,  and  that 
the  opposite  party  did  not  require  her  personal 
attendance.  But  the  Court  objected  to  the 
word  "  degradation  "  used  in  the  petition.  \_R., 
9  A.W.N.  202  =  12  A.  69,  2  Weir  659.  169  P.L. 
R.  1903  =  19  P.R.  1903,  Cr.;  ExpL,  24  C.  55 L] 
Applications  for  examination  by  commission 
have  been  granted  under  s.  503,  on  the  principle 
that,  in  matters  of  procedure,  the  customs 
and  habits  of  the  p-ople  should  be  t^ken  into 
consideration.  In  the  matter  of  the  petition  of 
Din  Tarini  Debi,  15  C.  775 

(4416)— S.  503— See  Pl^VIDENCE— GENERAL, 
7  C.W.N.  635. 

(4417)— Ch.  XL,  s.  503  -  See  EVIDENCE  ACT, 
1872,  s.  33,  19  B.  749. 

(4418)— S.  503— See  WITNESS -MISCEL- 
LANEOUS Cases,  4  Ind,  Cas.   400. 

(4419)— S.  503  (1,2,3)  — See  EVIDENCE  ACT, 
1872,  s.  33,  6  A.  224  =  A.W.N.  1884,  55. 

(4420)-8.  503— See  Nos.  1727,  1902,  1975, 
4058,  supra. 

(4421)— Ss.  503  to  507— See  COMMISSION,  24 
C.  551  =  1  C-W.N.  .333. 
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(4422)— Ss.  503,  505  (  =  Cri7n.  Pro.  Code, 
1872,  s.  330) — Examination  of  tvitnesses  by 
commifision. — Although  pardahnashin  women 
are  uot  of  right  exempted  from  personal  attend- 
ance at  Court,  the  word  "  inconvenience  "  in 
s.  330,  Grim.  Pro.  Code,  empowers  the  Courts  to 
allow  examination  by  commission  in  criminal 
cases,  where  a  witness,  according  to  the  customs 
and  manners  of  the  country,  ought  not  to  be 
compplled  to  appear  in  public.  Where  the 
pardahnashin  woman  concerned  was  not  merely 
a  wuno-!S,  but  whs  the  complainant  in  a  case  of 
defamation,  held,  that  fact  materially  altered 
her  position  as  regards  the  question  whether  she 
should  be  exempted  from  personal  appearance, 
and  as  she,  avoiding  her  civil  remedy,  set  the 
criminal  law  in  motion,  the  accused  had  a  right 
and  privilege  to  have  her  evidence  taken  in  his 
presence  in  such  Court.  The  Magistrate  was, 
however,  directed  to  make  such  arrangements  as 
may  enable  her  to  remain  in  the  Court  house 
and  strictly  preserve  her  privacy  and  subject  her 
to  the  least  inconvenience  or  annoyance,  for  the 
purpose  of  recording  her  evidence  according  to 
law,  iu  the  presence  of  the  accused  alter  identifi- 
cation, by  some  approved  female  witnesses.  In 
the  matter  of  the  petition  of  Parid-UN-NISSA, 
5  A.92  =  A.W  N.  1882,  184.  [F.,  12  A.  69  =  9 
A.W.N.  202  ;  R..  24  C.  551,  168  P.L.R.  1903  = 
19  P.R.  1903,  Cr.] 

(4423)— Ss.  503,  506— See  Witness— EXA- 
MINATION OP  Witnesses,  2  S.L, R.  a,  Cr,  =  10 
Cr.  L.J.  211. 

(44211- Ss.  503  and  506— See  WITNESS- 
MISCELLANEOUS  Cases,  2  S.L.K.  8,  Cr  =  10 
Cr.  L  J.  211. 

(4425)— Ss.  503  (1,  2,  3),  507  (1)— See  COM- 
MISSION, 19  C.  113. 

S.  504  (  =  1882,  8.  504f. 

(4426)— S.  504— See  No.  4421,  suvra. 

S.    505    (  =  1882,    8.   505;    1872,    s.    330, 

para  4). 

(4427)— S.  505— See  Nos.  4421,  4422,  supra. 

S.    506    (  =  1882,    8.   506;    1872,    s.    330, 

para  5). 

(4429)— S.  506  — See  PardanASHIN  WOMAN, 
9Cr.  L.J.  249  =  1  SL.R,  5,  Cr. 

(4429)— S.  506— See  Nos.  4421,  4423,  4424, 
supra. 

S.  507,  para  1  (  =  1882,  s.  507). 

(4430)— 8.  507— See  Nos.  4421,  4425,  supra. 

S.  503  (=1882,  8.  509 ;  1872,  a.  323  ;  1861, 

8.  368). 

(4431) — S.  509 — Deposition  of  medical  witness. 
— S.  509  does  not  require  that  to  render  the 
evidence  of  a  medical  witness  admissible  at  the 
trial  before  the  Court  of  Sessions  it  should  be 
recorded  by  the  Magistrate  who  is  making  the 
inquiry  into  the  case,  but  permits  expressly  the 
deposition  of  a  medioal    witness    taken    and 
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attested  by  any  Magistrate  in  the  presence  of 
the  accused  to  be  given  in  evidence  in  any 
inquiry,  trial  or  other  proceeding.  QueeN- 
EMPRESS  v.  DurGA,  A.W  N.  1893,  180. 

(4432)— 8.  509— See  EVIDENCE -MediOAL 
Evidence,  8  C.  739  =  12  C.L.R.  233,  9  U.  455 
=  11C.L.R   569. 

(4433)— S.  509— See  EVIDENCE  ACT,  1872, 
s.  80,  10  A.  174  =  A.W.N  1888,  H. 

(4434)— S.  509— See  EVIDENCE  ACT,  1872, 
ss.  80  and  114,  ill.  (e),  18  C-  129. 

(4435)— S.  509  — See  EVIDENCE  ACT,  1872, 
s.  114,  ill.  (e),  9   A.   7i20  =  A.W.N.    1887,   228. 

(4436)— Ss.  509,  512  (1)— See  WITNESS- 
EXAMINATION  OF  WITNESSES,  Rat.  Un.  Cf. 
C.  81. 

S.  510  ( =  1882.  8.  510  ;  1872.  a.  325  ;  1861, 

a.  370). 

(4437)— S.  510  (  =  Crim.  Pro.  Code,  1861, 
s.  370) — Chemical  Examiner's  report. — There- 
port  of  a  Chemical  Examiner  is  evidence  in  a 
criminal  trial,  if  it  bear  the  signature  of  the 
Examiner.  The  original  should  be  produced. 
Queen  v.  Biswambhar  Das,  6  B  L  R.  App. 
122  =  15  W.R.  Cr.  49. 

(4438)— S.  5\0  {  =  Crivi.  Pro.  Code,  1882, 
s.  510) — Report  of  Chemical  Examiner,  whin 
admissible  m  evidence  — In  order  that  the 
report  of  the  Chemical  Examiner  or  of  the 
Assistant  Chemical  Examiner  may  be  used  as 
evidence  under  s.  510,  it  must  purport  to  bo 
signed  by  the  officer  or  officers  who  detected 
the  poison  and  who.  from  personal  knowledge, 
could  certify  to  the  correctness  of  the  results 
embodied  in  it.  In  re  VENKATASAWMI 
AcHARl  alias  Chinnasawmi  Achari,  2  Weit? 
661. 

S  511  (  =  1882,  8.  511 ;  1872,  as.  326,  515. 

last  clause). 

(4439)— S.  511  {  =  Crim.  Pro.  Code,  1882, 
s  511  (a).) — Certified  extracts  from  the  punish- 
ment register  are  not  sufficient  to  prove  previous 
convictions.  They  are  not  admissible  under 
8.  511  of  the  Code,  nor  is  there  any  express 
provision  of  law  outside  that  eection  making 
them  admissible.  The  certified  extract  con- 
templated by  cl.  {a)  of  s.  511  is  "  a  copy  of  the 
sentence  or  order."  EMPRESS  v.  MUSSAMMAT 
GOONGEE,  11  C.P.L.K.  Cr.  5. 

(4440)— S.  511— See  FINGER  IMPRESSIONS, 
3  N.L.R.  1  =  5  Cr.  L.J.  220. 

(4441)— S,  511— See  PREVIOUS  CONVICTION, 
2L.B.R   53. 

(4442)— S.  511— See  Nos.  2242,  2977,  3114, 
supra, 

S.   512,   para   1    (  =  1882,    a.   512;    1872, 

s.  327). 

(4443)  — S-  512 — Absconding  of  accused — Duty 
of  Magistrate  to  record  evidence. — It  is  not  open 
to  a  Magislirate  to  decline  to  call  for  the  docu- 
ments desired  by  the  complainant  or  to  record 
any  evidence  on  bis  behalf,  on  the  ground  that 
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the  accused  bad  absconded  and  no  enquiry  was 
being  then  conducted  ;  he  is  bound  in  such  a 
case  by  the  provisions  of  s.  51ii,  Crim.  Pro, 
Code.     In  re  Wasudeo.  2  Bom.  L.R.  707- 

(4444) — S.  512 — Preliminary  conditions  for 
adtnissibility  of  deposition  ptuporting  to  have 
been  recordfd  U7ider  above  section.  —  Before  a 
deposition  recorded  under  s  512,  Crim.  Pro. 
Code,  can  be  admitted  in  evidence,  it  must  be 
proved  that  the  deponent  is  dead,  or  incapable 
of  giving  evidence,  or  that  his  attendance 
cannot  be  procured  without  an  amount  of  delay, 
expense  or  inconvenience,  which,  under  the 
circumstances  of  the  case,  would  be  unreason- 
able. Nga.  Kyaw  Zin  v.  Queen-Empress, 
D.B.R.  1897-1901,  Vol.  I,  Hi. 

(4445)  — S  512  {  =  Crim,  Pro.  Code,  1882. 
s.  512) — Recording  evidence  in  the  absence  of 
accused. — In  a  case  where  it  is  proved  that  an 
accused  person  has  absconded,  evidence  cm  be 
recorded  against  him,  under  s.  513,  in  his 
absence,  only  if  the  fact  of  absconding  is  alleged, 
tried  and  established,  before  the  deposition  is 
recorded.  GHURBIN  BIND  v,  QueEN-EM- 
PRESS,  10  C.  1097. 

(4446)— S.  512  (  =  Crim.  Pro.  Code,  1882, 
s.  51'2) — Applicability  of  section— Evidance  Act, 
s.  33 — Punjab  Laws  Act,  s.  39. — An  accused 
person  was  tried  for  murder,  which  took  place 
in  1851  ;  the  statement  of  certain  persons,  since 
dead,  recorded  in  1861  by  a  Magistrate,  as  well 
as  the  evidence  now  given  by  two  witnesses, 
•which  statements  were  also  recorded  in  1861, 
were  tendered  in  evidence.  Held,  that  the 
charge  should  be  under  the  Penal  Code,  and 
not  under  the  Punjab  Penal  Code,  as  s.  39, 
Punjab  Laws  Act,  make  the  provisions  of  the 
Penal  Code,  excepting  Ch.  VI,  applicable  to 
offences  committed  before  the  1st  January, 
1862.  Held,  further,  that  the  statements  re- 
corded in  1861,  were  inadmissible  under  s.  512, 
Crim.  Pro.  Code,  as  the  provisions  of  the  section 
are  not  to  be  found  in  the  Punjab  Penal  Code. 
The  statement  could  not  be  used  as  evidence, 
under  s.  33,  Evidence  Act,  as  all  the  defendants 
were  not  examined  on  oath  or  affirmation,  and 
as  the  accused  had  not  the  opportunity  of  cross- 
examining  the  witnesses.  SADU  v.  EMPRESS, 
26  P.R.  1883,  Cr.      [i?.,  2  P.R.  1886,  Cr.] 

(4447)— S.  5X2— Evidence  Act,  s.  U5— State- 
ments previously  made  by  witness  and  recorded 
in  the  absence  of  accused — Admissibility-  Penal 
Code,  s.  S02—AIwder — Killing  by  repeated 
blows— Htisband  inurdering  tvife  on  suspicion 
of  misconduct — Punishment — Transportation. — 
Statements  previously  made  by  a  witness  to 
Magistrates,  and  recorded  in  the  absence  of  the 
accused,  cannot  be  treated  as  evidence  in  the 
Sessions  Court,  if  the  witness  is  living  and  can 
be  procured.  S.  512  of  the  Crim.  Pro.  Code, 
will  apply  only  where  the  witness  it  dead  or 
cannot  be  procured.  Although  s.  145  of  the 
Evidence  Act  admits  of  previous  statements 
being  referred  to,  for  purposes  of  cross-examina- 
tion, it  does  not  authorise  a  Court  to  treat  such 
statements  as  evidence  against  an  accused. 
The  fact  that  a  person  is  killed  with  repeated 
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blows  conclusively  negatives  the  plea  that  there 
was  no  intention  to  kill  the  deceased  or  that 
the  deceased  was  killed  by  her  mistake.  A 
murdered  his  wife.  He  alleged  that  he  caught 
her  in  the  act  of  adultery  with  one  3  whom 
only  he  intended  to  kill.  From  the  evidence 
it  appeared  that  there  was  doubt  about  the 
immediate  circumstances  under  which  the 
crime  was  committed  and  that  there  was  indica- 
tion of  misconduct  on  the  part  of  the  deceased 
wife  :  Held,  that,  although  the  accused  should 
be  convicted  of  murder,  the  Court  was  justified 
in  the  circumstances  in  not  imposing  the 
capital  sentence.  RAKHIA  v.  EMPEROR,  15? 
P. L.R.  1911  =  10  Ind  Gas.  119  =  12  Cr.  L.J. 
214. 

(4448)— S.  512— S^e  ABSCONDING  OFFEND- 
ER, 21  P.R.  1883,  Cr. 

(4449)  — 8.  ol2— See  Nos.  413,  426,  4486, 
supra. 

S   513  (  =  1882,  8.  513  ;  1872.  s.  399  ;  1861, 

s.  437). 
(4450)— S.  513— See  ACT  IX  OF  1872,  ss.  23, 
24,  10  Bom.  L  R,  553. 

(4451)— 8.  513— See  No.  643,  supra. 
- — S.  514,  paras  1  to  5  (  =  1882,  s   514;  1872, 
ss.    396,  397,   398,    paras   1  and   2  ;  502, 
paras  1  to  5  and  7.  503,  514;  1861,  bs.  219, 
220,  221,  293,  294,  305). 

(4452) — S.  514 — Procedure  to  be  followed  for 
forfeiture  of  bail  bond — Practia. — This  section 
requires  that  an  order  escheating  the  bail  bond 
shall  be  made  upon  evidence  duly  recorded  in 
the  case  and  not  upon  evideoce  taken  in  other 
cases.  In  this  case,  the  applicant  was  surety 
for  an  accused  and  executed  a  bail  bond  in  a 
preliminary  enquiry  before  a  police  officer  for 
the  attendance  of  the  accused  at  the  Magis- 
trate's Court  on  a  certain  date.  On  the  date 
fixed,  the  accused  attended  the  Court,  but 
found  it  closed.  The  next  day  the  case  was 
called,  but  the  accused  was  not  present  ;  where- 
upon the  Magistrate  summoned  the  applicant, 
and,  without  hearing  any  evidence,  referred  to 
a  statement  made  by  the  Superintendent  of 
Police  in  a  former  case  and  summarily  ordered 
the  applicant  to  pay  the  penalty  entered  in  the 
bond.  Held,  that  the  Magistrate's  procedure 
was  wrong.  Also  in  this  case,  the  Chief  Court, 
considering  the  loss  of  time  and  the  expense 
that  the  applicant  had  been  put  to  in  these  pro- 
ceedings, and  also  the  fact  that  the  accused 
person,  for  whom  he  was  surety,  was  produced 
in  Court  and  duly  tried,  held  that  it  was  un- 
necessary to  return  the  case  for  further  enquiry. 
Consequently  the  Magistrate's  order  was  set 
aside  and  the  sum  forfeited  was  directed  to  be 
refunded  to  the  applicant.  BINKOLOJKE  v. 
Queen-Empress,  U.B.R.  1897—1901,  Yol.  I, 
116. 

(4453)-S.  514  (  =  Crim.  Pro.  Code,  1882, 
s.  51A)  — Construction  of  sec7irity  bond. — Where 
the  security  bond  of  a  surety  for  the  appearance 
of  an  accused  person  before  a  Magistrate  does 
not  expressly  provide  for  the  appearance  of  the 
accused   on  any   day   subsequent  to  a  certain 
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fixed  date  of  hearing,  held  that  the  bond  must 
be  construed  strictly  and  did  not  impose  on  the 
surety  the  duty  of  causicg  the  attendance  of 
the  accused  on  any  day  other  than  the  one 
fixed.  Queen  Empress  v.  Jhodraj,  Rat. 
Un,  Cr.  C.  S47--Cr.  Rg.  22  of  1891. 

(4454)  — S.  514— Baii  bond— Guar anU'.a  by 
surety  for  appearance  of  accused — N on  appear- 
ance of  accused  before  different  Magistrate — 
Forfeiture  of  bond. — Where  a  perflon  stood  as  a 
surety  for  an  accused  person  and  executed  a. 
bond  guaranteeing  the  appearance  of  the  accused 
before  the  Deputy  Magistrate  before  whom  the 
case  was  pending,  and  the  accused  did  not 
appear  before  the  District  Magistrate  to  whom 
the  ease  was  subsequently  transferred,  held, 
that  there  was  no  breach  of  the  condition  of  the 
surety  bond  so  as  to  make  the  surety  liable  to 
pay    the   penalty.     ShamsUDDIN    SLBKAR  v. 

Emperor,  30  C.  107  =  6  C.W.N.  885. 

(4455)— S.  514  {Grim.  Pro,  Gode,  1861, 
s.  29i)—hnprisonmentof  sureties. — S.  294  makes 
DO  provision  for  the  sureties  being    imprisoned. 

High  Court  Proceedings"  2Gth  aug. 
1869,  4  M.H.C.  App.  68. 

(4456)— S.  514  (  =  s.  502,  Code  of  1872)  — 
Liability  of  surety  for  a  default  made  on  a  date 
other  than  thit  specified  in  bail-bond. — A  surety 
is  not  liable  for  the  default  made  by  the  accus- 
ed on  a  date  subsequent  to  that  for  which  he 
bad  rendered  himself  liable.  If  the  accused 
attends  on  the  date  specified  in  the  bail-boud, 
the  liability  of  the  surety  ceases.  HIGH  COURT 

Proceedings,  4th  dec.  1878,  No.  2078,  2 
Weir  6fi3. 

(4457)— S.  514 — Enforcement  of  the  penalty 
of  a  bond  to  keep  peace — Evidence  Act,  s.  43. — 
A  Magistrate  proceeding  to  enforce  the  penalty 
of  a  bond  entered  into  to  keep  the  peace  is 
bound  to  t*ke  evidence  himself,  and  come  to 
a  conclusion  on  that  evidence  whether  or  not 
there  had  been  a  breach  of  the  conditions  of  the 
bond,  before  hs  could  take  proceedings  for  the 
enforcement  of  the  penalty.  A  judgment  of 
conviction  under  s.  323.  I. P.O.,  cannot  be  said 
to  be  legal  evidence  in  order  to  prove,  for  the 
purposes  of  s.  514,  Grim.  Pro.  Code,  th=i,t  a 
bond  to  keep  the  peace  has  been  forfeited. 
Empress  v.  Doma  Patel,  9  C.P.L.R.  Cr.  8. 
(3  B  L.R.  App.  155,  12  W.R.Cr.  54.4  0.  865, 
11  B.HC.R.  170,  11  C.  77.  R-) 

(i445S) — S.  514 — Forfeiture  of  recognizance  to 
keep  the  peace  on  conviction  for  an  offence 
involvi^ig  breach  of  the  peace. — When  a  Magis- 
trate deciding  a  case  of  an  ofience  attended 
with  violence  ii  cognizant  of  the  fact  that  the 
person  convicted  is  under  a  recop,nizance  tokeep 
the  peace,  it  is  not  necessary  that  he  should 
proceed  at  once  to  take  steps  to  forfeit  the 
recognizance.  A  Magistrate  who  passes  an 
appealable  sentence  on  a  conviction  for  a  breach 
of  the  peace,  may  very  well  wait  until  the 
period  of  the  appeal  has  expired,  or,  if  an  appeal 
is  filed,  till  it  is  decided,  before  he  proceeds  to 
take  action  under  s.  514.  EMPEROR  v.  RAJA 
Ram,  26  A.  202  =  A.W.N.   1903,  237.  (1  C.L.R. 
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134,  3  C.L.R.  406.  [Diss..  14  Cr.  L.J.  67  =  l» 
Ind.  Gas.  403  =  39  P. L.R.  1913  =  13  P.R.  1918, 
Cr.  =  7  P.W.R.  1913,  Cr.] 

(4459) — S.  514 — Security  bond,  forfeiture  oft 
— One  W.S.  was  ordered  to  sbow  cause  why  he 
should  not  be  required  to  give  security  for  good 
behaviour  under  s.  110  of  the  Grim.  Pro.  Code, 
and  the  order  was  made  absolute.  N.  S.  and 
J.  S.  offered  themselves  as  sureties  who,  along 
with  W,  S.,  executed  a  bond  by  which  they 
bound  themselves  to  pay  a  certain  sum  as  penal- 
ty, if  W.  S.  should  commit  a  breach  of  the 
peace  or  do  any  act  likely  to  cause  a  breach  of 
the  peace.  A  form  of  a  bond  under  s.  107  was 
by  mistake  substituted  for  the  form  under 
8.  110.  W.  S,  having  been  convicted  of  an 
offence  under  s.  430  of  the  Indian  Penal  Code 
for  having  out  the  bank  of  a  canal  distribu- 
tary, which  watered  a  village  below  his  village, 
the  Magistrate  passed  an  order  forfeiting 
the  bond  executed  by  W.  S.,  and  the  sureties. 
It  was  contended  on  revision,  (1)  that  the 
bond  was  void,  the  proceedings  having  been 
under  a.  110  of  the  Grim.  Pro.  Code  and  W.8., 
not  having  been  called  to  show  cause  under 
s,  107  ;  (2)  that  no  breach  of  the  peace  or 
act  likely  to  cause  a  breach  cf  the  peace  was 
established  ;  (3)  that  inasmuch  as  the  Magis- 
trate who  convicted  W.S.,  under  s,  430  of  the 
Indian  Penal  Code  did  not  order  forfeiture  as 
part  of  the  proceedings  in  that  case,  the  sub- 
sequent proceedings  were  bad,  and  (4)  that,  aa 
against  the  sureties,  the  judgment  was  not 
conclusive  and  that  evidence  should  have  been 
adduced  in  the  forfeiture  proceedirgs  that  the 
security  had  been  forfeited.  Held,  (1)  thit  the 
bond  executed  by  W.S.  was  bad  in  law,  for,  the 
order  was  that  he  should  be  bound  over  under 
s.  110,  and  that  the  order  forfeiting  the 
security  furnished  by  him  must  be  set  aside.  As 
the  sureties  had  agreed  to  comply  with  the 
terms  of  the  bond,  which  was  b^,d  in  law,  the 
order  passed  against  them  was  also  bad;  (2)  that, 
in  cutting  the  bank  of  the  canal  distributary, 
W.S-  did  an  act  likely  to  cauje  a  breach  of  the 
peace  ;  (3)  that  the  convicting  Magistrate 
anticipated  the  forfeiture  of  the  security  as  a 
result  of  the  conviction,  and  no  great  delay  had 
taken  place  after  the  convicrion  before  the 
order  "of  forfeiture  was  passed,  and  (4)  that  the 
production  of  the  judgment  of  conviction,  and, 
if  necessary,  proof  of  identity,  were  sufficient 
in  such  cases  for  the  issue  of  a  notice  under 
8.  514  of  the  Grim.  Pro.  Gode  and  that  it  was 
for  the  surety  to  show  cause  against  the 
forfeiture.  WADHAWA  SINGH  v.  EmPEROR, 
15  P.L.R.  1904  =  32  PR.  1903,  Cr.  (25  G,  440, 
N.F.) 

(4460) — S.  514 — Recognizance  to  keep  the 
peace,  liability  of,  to  forfeiture. — A  certain 
person  was  bound  over  to  keep  the  peace  or  not 
to  do  any  act  which  would  cause  a  broach  of 
the  peace.  He,  however,  committed  an  offence 
of  abduction  within  the  period  covered  by  his 
bond.  The  question  for  decision  was  whether 
the  bond  was  liable  to  forfeiture.  Held,  that 
the    bond    was    not    liable  to    forfeiture,    the 
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possible  conseqaenca  of  the  oSence  committed 
being  too  remote  to  reader  the  oSecder  liable  to 
forfeit  his  boad.  MUHAMMAD  v.  EMPEROR, 
7  P  R.  1906,  Cp.=4  Cr.  L.J.  278  =  139  P.L.R. 
1906.     [/i.,  22  P.R.  1914,  Gr.] 

(4461) — S.  514 —  Imprisonvient,  when  ac- 
cused is  already  uncter  recognizance — Forfeit- 
ure of  recognisance. — Where  a  Magistrate 
has  iiifiicted  a  sentence  of  imprisonment  with 
the  knowledge  that  the  accused  is  under  a  re- 
oogiizince  tn  kaep  the  peace  and  has  abstain- 
ed from  making  any  order  for  the  forfeiture  of 
the  bond,  held,  thac  he  could  not,  at  a  subse- 
quent period,  order  the  forfeiture  of  the  bond. 
GULKHAN  V.  Emperor,  26  P.R.  1904,  Or. 
(3  G.L.R.  406,  F.)  [F.,  13  PR.  1913,  Or.  =7 
P.W.R.  1913,  Or.  =  39  P.L.R.  1913=18  lad. 
Gas.  403  =  14  Or.  L.J.  67]. 

(4462) — S.  514 — Past  enforcemsnt  of  penalty  ~ 
Effect. — When  the  penalty  of  a  bond  is  only 
partly  enforced  under  this  section,  part  of  the 
penalty  being  remitted,  neither  the  principal 
nor  the  sureties  are  subject  to  further  liability 
on  the  bond.  QuEEN-EmpRESS  v.  NGA  HLA, 
U.B.R.  1897-1901,  Yol.  I,  117.  (U-B.R.  1897- 
1901.  Vol.  I,  26,  R.)  [R  ,  14  Cr.  L.J  4.30  =  20 
Ind.  Gas.  4  1i,  U  B.R.  1913,   I  Qr.,  159.] 

(4463) — S.  514 — Only  one  penalty  of  a  bond 
— Accused  and  sureties  not  to  be  bound  in  several 
sums, — There  cannot  be  more  than  one  penalty 
of  a  bond.  The  accused  and  his  sureties  are 
not  to  be  bound  in  several  sums.  KING  EM- 
PEROR v.  NGA  SHWB  DauNG,  U  B.R.  1897- 
1901,  Yol.  1.119.  (U.B.R.  ]897-1901,  Vol.  I, 
26,  F.)  [Relied  on,  13  Cr.  L.J.  62  =  13  Ind. 
Gas.  398  =  4  Bur.  L  T.  270.] 

(4464) — S.  514 — Surety  bond,  forfeiture  of — 
Individual  and  joint  liaoility  of  prinicpal  and 
sureties — Procedure. —  Where  a  person  enters 
into  a  bond  for  a  certain  sum  to  be  paid  to  the 
Government  if  he  should,  within  a  certain 
period,  commit  the  criminal  ofience,  and  two 
persons  subscribe  an  undertaking  to  be  sureties 
for  him,  the  proper  procedure  for  the  Magistrate 
who  intends  to  confiscate  the  bond  is  to  call 
upon  the  Government  or  its  representatives 
before  him  to  declare  against  which  of  the 
persons  liable  it  electB  to  proceed  and  for 
what  amouiii,  and  to  pass  orders  accordingly. 
In  no  case  can  an  amount  in  excess  of  the 
amount  secured  by  the  bond  be  demanded  or 
recovered  from  the  person  bound  or  his  sureties 
individually  or  collectively.  The  record  of 
the  conviction  of  the  principal  is  sufficient 
evidence  even  against  the  surety,  and  it  is 
not  necessary  f.jr  Government  to  prove  over 
against  the  factum  of  the  conviction  of  the 
principal,  to  render  the  surety  liable  for  the 
amount  of  the  forfeited  security.  ALI  MAHO- 
MED v.  Emperor,  12  Cr  L.J.  ^04  =  226  P  L. 
R,  1911  =  11  Ind.  Cas.  588  =  35  P.W.R.  1911, 
Cr.    (25  C.  440,   Not  F.\  21  A.  86,  F.) 

(4465)— S.  514— See  BAIL  BOND.  36  G.  749  = 
10  Cr.  L,J,  251  =  3  Ind.  Gas.  188. 
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(4466)— S.  514  — See  FORFEITURE  OF  BOND, 
A.W.N.  1891,  183. 

(4467)— 8.  514— See  SECURITY  TO  KEEP 
THE  Peace— FORFEITURE  OF  SECURITY, 
25  C.  440. 

(4468)— S,  514— See  SURETY,  10  Cr.  L.J. 
294  =  3  Ind.  Gas,  470. 

(4469)— S.  514  (1  to  5)— See  MAGISTRATE, 
JURISDICTION  OF  —  MISCELLANEOUS,  Rat. 
Un.  Cr.  C.  20  =  Gr.  Rg.  6-9—1869. 

(4470)— 8.  514(1  to  5)— See  SECURITY  BOND, 
11  C.  77. 

(4471)  —  S.  514  (1  to  5)— See  SECURITY 
TO  KEEP  THE  PSACE  —  FORFEITURE  OF 
Security,  2  P.R.  1883,  Gr.,  Vl  P.R.  1871,  Cr. 

(4472)— 8.  514— See  Nos.  581.  607,  608,  718, 
719,  738,  7::t9,  710,  764,  819,  2603,  3746,  3810, 
4403,  supra. 

(4473)— S3.  514  (1  to  5).  515— See  APPEAL 
—General,  Rat.  Un.  Or.  G.  384  =  Gr.  Rg.  35 
of  1883. 

(4474)— S.  514  and  sch  Y,  Form  10— Bond 
to  keep  the  peace — Forfeiture —  Breach  of  the 
peace  to  be  the  probable  ayid  not  possible  result 
— Attempt  to  poison  a  person — Not  entailing 
forfeiture,—  A.  bond  to  keep  the  peace  cannot  be 
forfeited  except  on  proof  of  the  commission  of  an 
offence  involving  a  breach  of  the  peace  and  the 
use  of  the  word  '  probably  '  in  Form  10,  sch. 
V  of  the  Grim.  Pro.  Code,  limits  forfeiture  to 
cases  in  which  a  breach  of  the  peace  is  the 
'  probable  '  and  not  merely  the  possible  result 
of  the  act  of  the  person  bound  over  Thus  a 
conviction  for  theft  or  for  wrongful  confine- 
ment and  extortion  or  for  the  abduction  of  a 
woman  or,  as  in  the  present  case,  a  secret 
attempt  to  poison  a  person,  cannot  reasonably 
be  regarded  as  an  offence  which  would  probably 
result  in  a  breach  of  the  peace.  AHMED  GUL 
v.  Grown,  22  P.R.  1914,  Cp.  =  262  P.L.R. 
1914  =  15  Cr.  L.J.  605  =  25  Ind.  Cat.  517  =  47 
P.W.R.  1914,  Cr.  (IB  W.R.  Cr.  63,  19  W.R. 
Gr.   48,  7  P.R.  Cr.  1906,  R,) 

(4475)— Ss.  514,  106  i  =  Crim.  Pre.  Code, 
1882,  ss.  514  and  106)  — Surety— Liability  of 
representative  of  deceased  surety. — The  words 
"persons  bound  "  in  s.  514,  Grim.  Pro.  Code, 
1882,  do  not  include  the  representative  of  a 
decensed  surety  who  had  bound  himself  under 
s.  106.  GULAB  SHAH  v.  EMPRESS,  22  P.R. 
1894,  Cr. 

(4476)— Ss.  514,  107— Failure  to  take  action 
under  s.  514  against  parson  forfeiting  recogniz- 
ance to  keep  the  peace,  whether  bar  to  fresh  pro- 
ceedings against  him  subseque7itly. — The  fact 
that  no  immediate  action  under  s.  514,  Grim- 
Pro.  Code,  is  taken  against  a  person  under  a 
recognizance  to  keep  the  peace  or  against  his 
surety,  on  the  coiiVict.ion  of  the  former  of  an 
oSence  involving  a  breach  of  the  peace,  does 
not  bar  the  taking  of  such  proceedings  at  a 
subsequent  time,  as  for  example,  after  the 
appeal  time  has  expired,  or,  after  an  appeal  by 
the  principal  has  been  dismissed.  EMPEROR 
V.  Raja  Ram,  A.W.N.  1903,  237  =  26  A.  202. 
(1  G.L.R.  134,  3  G.L.R.  406,  Diss.) 
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(4477)  —  Ss.  514,  1\0  — Surety  for  appearance 
*  up  to  the  conclusion  of  the  case  ' — Failure  to 
appear — Forfeiture  of  security  bond.  —  Petitioner 
stood  surety  for  the  appearance  in  Court,  up  to 
the  conclusion  of  the  case,  of  a  man  who  had 
been  called  upon  under  s.  110,  Grim.  Pro.  Code, 
to  furnish  security  for  good  behaviour.  The 
Court  found  the  case  proved  against  that  man 
and  he  was  directed  to  produce  his  sucecie?,  but 
ha  failed  to  appear.  Thereupon  the  Court 
ordered  forfeiture  of  the  petitioner's  bond.  Held, 
the  order  as  to  forfeiture  was  correct,  a!^  the  case 
was  not  complete,  and  the  Magistrate's  duties 
in  connection  therowith  were  not  at  an  end, until 
the  culprit  had  appeared  with  bis  sureties  and 
executed  his  bond.  It  cannot,  be  said  that  the 
petitioner's  liability  ceased  when  the  Court  held 
that  the  case  was  proved.  ABDUIi  KARiM  v. 
Crown,  32  PR.  19l4,  Cf.  =  16  Cr.  L.J.  74  = 
26  Ind.  Cas.  668. 

(4478)— Ss.  514,    515~  See    SECURITY    FOR 

GOOD  Behaviour,  15  P.R.  1905,  Cr.  =  2Cr. 
L.J. 131. 

(4479)— Ss.  514  and  516— Surety  bond  to  pro- 
duce accused  before  Sessions  Court — Proceeding 
for  forfeiture  if  may  be  taken  by  a  Magistrate — 
Delegation  o1  power — Vatiiitn. — Where  a  surety 
bond  has  been  executed  for  the  appearance  of 
an  accused  person  before  a  particular  Court 
under  s.  514  of  ihe  Grim.  Pro.  Code,  proceedings 
to  have  the  bond  forf.iited  can  be  initiated  only 
by  that  Court.  S  516  of  the  Code  does  not 
authorise  the  delegatma  of  power  to  initiate 
forfeiture  proceeding.  It  is  only  concerned  with 
the  power  to  direct  levy  of  the  amount  due  on 
a  forfeited  bond.  HlR\  LAL  SHAHU  v.  EM- 
PEROR, 14  C.W.N.  259  =  3  Ind.  Cas.  113  =  10 
Or.  L.J.  248. 

(4480)— Ss.  514  and  51^— See  SECURITY 
BOND,  10  Cr.  L.J.  218  =  3  Ind.  Cas.  113. 

(4481)— Ss.  514,  529,  531— Bond  for  appear- 
ance— Forfeiture  of  bond  for  no  ".-appearance — 
Jurisdiction  of  Court  to  onier  forfeiture — Illega- 
lity— Irregularity. — A  personal  recognizance  to 
appear  wa^  taken  from  the  afoiisei  by  the  Magis- 
trate at  Karjat.  The  accused  having  failed  to 
appear  on  the  day  fixed  for  hearing,  the  Magis- 
trate at  Karjat  issued  a  noiice  to  the  accused 
under  s.  514  of  the  Grim,  Pro.  Code,  to  show 
cause  why  the  recognizance  bond  should  not  be 
forfeited.  In  the  meanwhile,  the  accu.sed  was 
transferred  to  the  Court  of  ttie  Magistrate  at 
Khalapur,  who  forfeited  th^  nond  and  directed 
the  accused  to  pay  Rs  JS,  The  accused  applied 
to  the  High  Courc  : — Held,  that  the  Magistrate 
at  Khalapur  Inad  no  jurisdiction  to  make  the 
order  under  s.  514,  aa  he  was  not  the  Magistrate 
who  had  taken  the  bond  or  before  whom  the 
accused  had  to  appear  on  the  Hate  of  the  default. 
8.  531  of  the  Grim.  Pro.  Code  relates  only  to 
proceedings  in  a  wrong  place  and  cures  defects 
as  to  local  jurisdiction.  In  ra  MiR  HUSEN 
ABDUL  RAHMAN,  16  Bom.  L  R  84  =  2  Bora. 
Gr.  G.  183  =  15  Cr.  L.J.  295  =  23  Ind.  Cas. 
503. 


Grim.  Pro.  Code  (Act  Y  of  1898)— con^inwg'i. 

(4482)— Ss.  514,  545  {=Cri7«.  Pro.  Code.  l'!82, 
ss,  544,  545) — Provisions  of  s.  545,  applicability 
ofy  to  sums  realized  under  s.  514. — The  provi- 
sions for  the  payment  of  expenses  or  compensa- 
tion under  the  above  a.  (545),  do  not  apply 
to  sums  realized  bv  forfeiture  of  the  bonds 
under  s  514.  Crim.  Pro.  Gode.  QUEEN-EM- 
PRESS  V.  NGA  LU  MaunG,  L  BR.  1872- 
1892,  412. 

S.  5J5(  =  1882,  8.  515;  1872,  8.398,  penult 

para). 

(4493)  S.  515  -  Powers  of  District  Magistrate 
revisi07i. — The  above  section  says  that  all  orders 
passed  under  the  section  by  any  Magistrate, 
other  than  a  Presidency  Magistrate  or  District 
Magiatrate,may  be  revised  by  the  District  Magis- 
trate. Therefore,  the  District  Magistrate  has  the 
widest  powers  of  revision  and  can  deal  with  any 
order  passed  by  another  Magistrate  under 
s.  514,  whatever  it  may  be.  But,  in  revising  an 
order,  the  District  Magistrate  should  give  notice 
to  the  person  likely  to  be  affected  prejudicially 
before  altering  it  against  him-  QueeN-EM- 
PRESS  v.  NGA  TE,  U.B  R.  1892-1896,  Yol.  I, 
75. 

^4484)— S.  515 -See  Nos.  608,  819,  4048, 
4473,  4478,  supra. 

S   516  (=1882,  8   516  ;    1872,  b.  398,  last 

para). 

(4485)— S.  516— See  No.  4479,  supra. 

S  517  (1882,  8.  517  ;  1872,  s.  418  ;  1861, 

s.  132-A). 

Sie  CONFISCATION. 

(4486)— S.    517    {  =  Crim.   Pro.    Code,   1872, 

s.  418) — Scope   of.  —  S.    418  merely    authorises 

Magistrate  to  declare  the   ownership  of  pro- 

erty  which  is  the  object  of  an   oSenre.     HIGH 

Court  Proceedings,  j3th  Eebruary 
1874.  No.  329,  2  Weir  665. 

(4487)— S.  517  Scope  of —S.  418  does  not 
place  the  property  at  the  disposal  of  the  Magis- 
trate in  the  sense  of  enabling  him  to  bestow  it 
in  charity.  Ha  is  to  make  puch  legal  disposi- 
tion thereof  a,^  seems  right,  i.e.,  to  direct  its 
restoration  to  some  one  to  whom  it  seemi<  to 
belong,  or  permit  it  to  continue  in  the  posses- 
sion in  which  it.  is   found  or  otherwise.      HIGH 

Court  Proceedings,  20th  July  1875, 
No.  1498,  2  Weir  686. 

(4488)— S.  517— Object  of.  — The  object  of  lihe 
section  is  to  enable  a  Magistrate  to  direct 
property  to  be  given  to  some  person  to  whom 
it  appears  to  belong,  or  to  allow  it  to  continue 
in  the  possession  of  the  person  in  whose  posses- 
sion it  was  found,  or  to  make  some  order  of 
that  character.    LAKSHMI  NARAYAN  DutT  v. 

Inspector  Ureagan,  9  CW.N.  597  =  2  Cr. 
L.J.  273.  [F.,  2  Ind.  Cas.  233  =5  N.L  R.  59 
=  9Gr.  L.J.  539. J 

(4489)— S.  517  (  =  s.  517,  Code  of  1882)— 
Essential  for  an  order  under  the  section — An 
order  under  s.  517  may  be  passed,  even  though 
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there  h!)s  been  no  conviction  or  oSence  proved, 
in  which  the  property  produced  has  been  used, 
A  Court  before  which  an  ofience  is  tried  has 
the  power  to  make  orders  respecting  properties 
produced  before  it,  if  it  appears  that  any  oflence 
has  been  committed,  irrespective  of  the  charge 
or  the  result  of  it.  MUDALI  CHETTY  v. 
VODDA  Peria  Rangan,  2  Weir  666. 

(4490)  —  S.517 — Order  restraining  thehonoilr- 
ing  of  a  Hundi. — A  Magistrate  has  no  power  to 
direct  that  a  particular  firm  should  not  honour 
a  hundi  drawn  on  it,  on  suspicion  thnit  the 
parties  to  the  hundi  had  been  guilty  of  some 
ofience.  Byas  HardeO  DAS  v.  KING  EM- 
PEROR, 1  A.L.J.  607. 

(4491)— S.  517— Order  of  confiscation  of  boats. 
— A  boat  cannot  be  regarded  as  an  instrument 
for  the  commission  of  an  offence  such  as  is 
contemplated  in  s.  517.  JARIP  Gazi  v.  EM- 
PEROR, 8  C.W.N.  887  =  1  CpL.J.  849.  [F.,  24 
M  L.J.  1  =  14  M.L  T.  431  =  191.3  M.W.N.  851 
=  18  Ind.  Gas.  171=  14  Or.  L  J-  27.  6  Or.  L.J. 
411;  R.,  34  0.  986  =  11  G.W.N.  1046.] 

(4492)— S,  517— Order  regarding  custody  of 
minor  children, — A  Magistrate  cannot,  under 
s.517.  Grim.  Pro.  Gode,  miike  an  order  regard- 
ing the  custody  of  minor  children,  inasmuch  as 
children  are  not  "  property. "  iw  re  THOWKA 
Bamalakshmi,  1  Weir  348  =  2  Weir  663. 

(449:3) — S,  517— Order  regarding  property, 
the  subject  of  thift— Discharge  of  accused. — An 
order  of  a  Magistrate  directing  that  the  money 
obtained  by  the  Police  from  the  persons  to 
whom  the  sama  had  been  lent  by  the  thief, 
should  be  paid  over  to  the  complainant,  is 
authorized  by  the  terms  of  s.  517.  BOYA 
Takirugadu  v  Chatakonda  Sivayya,  2 
Weip  440  =  2  Weir  670. 

(4494)— S.  517.— Where  a  person  accused  of 
thiift  has  been  discharged,  the  proper  order  for 
a  Magistrate  to  pass  with  regard  to  the  pro- 
perty produced  before  him  in  connection  with 
the  case,  is  to  direct  its  return  to  the  person 
from  whose  custody  it  was  taken,  VadA- 
LAPATTA  SUBB\YYA  v.  PONNANGY  NARA- 
SAYYA,  2  Weip  673. 

(4495)  — S.  517.— On  the  discharge  of  an 
accused,  an  order  for  the  disposal  of  the  pro- 
perty produced  before  tbe  Gourt  must  only  give 
it  back  to  the  person  from  whose  possession  it 
came.  SAON  GOUD  v.  8HE0NANDAN  LAL, 
14  C.P.L.R.  Cr.  60.  (17  B.  748,  22  B.  844,  1 
C.W.N.  561,  R.)3 

(4496)— S.  517  (  =  Crim.  Pro.  Code.  1882, 
S.  517). — A  Griminal  Gourt  has  no  power  to 
make  an  ord§r  respecting  the  disposal  of  pro- 
perty, unless  it  finds  that  an  oSence  appears  to 
have  been  committed  regarding  it  or  that  it  has 
been  used  for  the  commission  of  an  offence. 
When  the  Gourt  arrives  at  neither  of  these 
findings,  the  property  should  ordinarily  be 
delivered  to  the  person  by  whom  it  has  been 
produced  and,  if  it  is  produced  by  the  police, 
it  should  ordinarily  be  returned  by  the  police 
to  the  person  out  of  whose  possession  they  have 
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taken  it.  If,  however,  there  exists  a  bona  fide 
doubt  as  to  the  ownership  and  a  person  other 
than  the  persoa  from  whose  possession  the 
property  is  taken  makes  a  claim  for  it,  a 
Magistrate  may  impose  conditions  on  the  pet- 
son  to  whom  it  is  delivered  in  order  thit  it  or 
its  value  may  be  forthcoming,  in  case  the  rival 
claimant  establishef<  a  title  In  re  SYED 
MOHIDIN  Sahib,  2  Weir  667.  [F.,  2  Weir  668.] 

(4497)  — S.  517.— When  no  offence  has  been 
committed  regarding  property  produced  before 
a  Gourt,  it  should  be  returned  to  the  person 
from  whom  it  has  been  taken,  after  taking 
security  from  him  for  its  production,  whan 
required.     In  re  SUBBARAYADU.  2  Weir  668. 

(4498) — S.  517 — Suit  to  recover  vioney  made 
over  wrongly  by  Magistrate— Provincial  Small 
Ciuse  Courts  Act,  sch,  11— Civ.  Pro.  Gode^ 
1882,  s.  586 — Appeal. — A  suit  brought  to  re- 
cover money  s^id  to  have  been  taken  by  the 
police  as  stolen  propprty  from  a  person  suspect- 
ed of  having  committed  an  offence  and  not 
returned  to  him  after  he  had  been  acquitted  of 
the  charge  brought  against  him,  but  made 
over  wrongly  to  another  person,  by  order  of  the 
Magistrate,  presumably  under  the  provisions  of 
s.  517,  Crim.  Pro.  Gode,  is  a  suit  of  the  nature 
cognizable  by  the  Gourt  of  Small  Causes,  and, 
where  the  amount  claimed  does  not  exceed 
Rs.  500,  no  second  appeal  would  lie.  MOTI 
Laij  Ghose  v.  Secretary  of  State  fob 
India,  9  C  W.N.  495=  i  C.L.J.  3S5. 

(4499)- S.  517  (  =  s.  517  of  the  Code  of  1882) 
— Counterfeit  coin  in  fossession  of  a  person  con- 
victed under  s.  241,  I. P. C  — Disposal- — A  coin 
which  is  beyond  doubt  counterfeit,  ought  not 
to  be  restored  to  the  possession  of  a  person 
convicted  of  having  passed  another  like  coun- 
terfeit coin,  merely  because  it  has  not  been 
proved  that  be  has  attempted  to  deliver  it. 
The  only  proper  course  is  to  destroy  it.  In 
re  AlYAVAIYAN.  2  Weir  669. 

(4500)— S.  517  {  =  Crim.  Pro.  Code,  1872, 
s.  418) —  Production  of  sample,  effect  of — When 
a  portion  of  an  article  in  bulk  is  produced  and 
received  in  evidence  as  a  sample  of  the  bulk, 
the  whole  bulk  is  to  be  taken  to  have  been 
produced  before  the  Court  within  the  meaning 

of  s.  418.  High  Court  proceedings  1st 
APRIL  1880,  No.  573,  2  Weir  670. 

(4501) — S.  517 — Exhibits  in  Criminal  cases, 
return  of. — Property  exhibited  in  criminal  case 
(excepting  live-stock  and  property  subject  to 
speedy  and  natural  decay)  should  not  be 
delivered  to  the  person  entitled  to  it,  until  the 
period  allowed  for  the  presenting  aa  appeal  has 
passed,  or,  when  such-  appeal  is  presented 
within  such  period,  until  such  appeal  has  been 
disposed  of.  QUEEN-EMPRESS  v.  NGA  Pan 
On,  L.B.R.  1893—1900,  53. 

(4502)— S.  517— Contract  Act  (IX  of  1372), 
s.  178,  proviso  —  Paionee  —  Right  to  goods 
obtained  fraudulently. — M  obtained  the  loan  of 
a  pair  of  diamond  nagats  worth  Rg.  8,000  pro- 
mising to  return  them  the  same    day.     He   did. 
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not  return  them,  having  pawned  them  for 
Ra.  4,000  to  a  Cbett)'.  M  was  convicted  of 
criminal  broach  of  trust  and  the  Chotty  was 
directed  to  return  the  diamond  nnqats  to  the 
owner.  The  Chetty  applied  in  revision  for  a 
reversal  of  the  order,  contending  that  the  nagats 
had  not  been  obtained  by  offence  or  fraud : 
Held,  that  the  proviso  to  s.  178,  Contract  Act,  j 
did  not  apply,  and  the  ordor  of  Uie  Magistrate  | 
was  jiisfifiibla  in  the  circumstanoes  of  the  case. 
Palaniappa  Ohetty  v.  Ko  Sayb,  12  Cr.  L. 
J.  88  =  8  Ind.  Gas.  120i.  (4  L.B.R.  25,  6  Cr. 
L.J.  135,  £>.;  4  L.B.R.  13,  F) 

(4503) — S.  517 — Money  stolen— Rule  as  to  title 
passing  by  mere  delivery — Not  applicable  in  the 
absence  of  bona  fides — Coins  depositf-d  with  other 
coins— Coins  orderod  to  be  restored  not  identical 
with  coins  stolen.  —  Where  N  paid  a  sum  of 
money  which  wa^  stolen  by  him  to  S,  a  prosti- 
tute, who  received  the  samo  knowing  it  to  be 
stolen,  and  S  handed  ovef  a  portion  of  the 
money  received  by  her  to  a  shroff  who  deposited 
it  with  other  coins  :  Held,  that,  the  rule  that 
title  to  money  passes  by  mere  delivery  is  limit- 
ed to  cases  where  the  reoeipt  of  money  is  bona 
fide,  and  that  the  order  of  the  Magistrate 
ordering  the  restoration  of  money  in  the  present 
case  WIS  proper.  The  objeooion  that  the  coins 
ordered  to  be  restored  were  not  shown  to  have 
been  the  identical  ooius  that  wer«  the  subject  of 
the  theft,  is  covero-i  by  exolanation  to  s.  517. 
SONi  v.  Crown,  i  S  L.R.  255  =  11  lad.  Cas. 
581  =  12  CpL  J.  397. 

(4504) — S.  511— Currency  note  — Passes  by 
delivery-  Person  actuallu  entitled. — Where  a 
person  was  convicted  of  theft  of  currency  notes, 
which  ho  has  passed  by  delivery  lo  other 
persons,  from  whom  the  Pjlice  recovered  them, 
ihe  conviotmg  Magistrate  should  direct  that 
the  currency  notes  should  be  returned  to  the 
person  from  whom  they  were  txken,  unless  he 
finds  that  soone  ouher  person  is  legally  entitled 
to  them.  SUBRAMANIV  IYER  v.  JAVALI 
ANGADI  FARKUDDIN  S\HIB,  1911  M.W.N. 
370  =  11  lad.  Cas.  584  =  12  Gr.  L  J.  400. 

(4505)— S.  517 — J'.wels  entrusted  for  sale  — 
Price  realised  by  their  sale  but  not  paid  to 
owner — Misappropriation  of  j'lods  or  money — 
Contract  Act  (IX  of  iB7'2l,  s.  108,  Excep.  3.— A 
entrusted  certain  jewels  to  B,  a  broker,  for 
sale.  The  jewels  were  found  with  C,  the 
aopellant,  who  had  received  th^m  in  pawn  from 
D.  It  transpired  that  B  had  sold  them  to  D, 
who  then  pawned  them  to  C :  Held,  that  B  did 
not  misappropriate  the  jewels',  bat  ha  did  mis- 
appropriate the  money  which  he  received  fcom 
D  for  them.  Held,  also,  that  C  was  protected 
by  Excep.  3  to  s.  108,  Contract  Act,  and  was 
entitled  to  have  the  j'iwals  returned  to  hira 
under  .s.  517,  Grim  Pro. Code.  NaNALAL  BABU 
V.  Maung  Tun  Van,  12  Gr.L.J.  467  =  11  Ind. 
Cas.  1003.  (4  L  B  R  18,  6  Cr.  L.J.  125,  D.; 
4  L.B.R.  25,  6  Cr.  L.J.  135,  B.) 

(4506) — S.  517 — Explanation — Meaning  of 
"  conversion"  and  "exchange  " — Decree  on  forged 
note —Sale    of  property — Review  —  Prastice  — 


Criminal  Court. — In  1906,  the  accused  brought 
a  false  case  on  a  forged  pro-note  against  one  Kan 
Gyi,  obtained  an  ex  parte  decree  and  at  a  sale  in 
execution  of  that  decree  purchased  his  garden. 
In  1908,  the  accused  was  convicted  of  forgery 
and  perjury  and  was  sentenced  to  a  long  term 
of  imprisonment.  The  Government,  being 
satisfied  of  the  justness  of  Kan  Gyi's  claim  to 
his  garden,  applied  for  revision  of  the  criminal 
case  against  the  accused  and  contended  that  the 
District  Magistrate  should  have  ordered  the 
restoration  oi  the  garden  to  Kan  Gyi  under 
s.  517  of  the  Crim  Fro.  Code,  road  with  the 
explanations :  Held,  that  the  case  was  not 
covered  by  the  explanation  to  s  517  of  the  Code, 
and  that  the  Court  could  not  look  at  the  garden 
as  propercy  acquired  by  the  conversion  or 
exchange  of  the  forged  pro-note  into  a  decree. 
The  words  ^'conversion"  and  "exchange  "  must 
bo  taken  in  their  ordinary  sense.  They  apply 
to  such  acts  as  the  melting  down  of  gold  and 
silver  ornaments  and  the  exchange  of  notes  for 
cash.  To  hold  that,  in  the  present  circumstance, 
the  pro-note  was  couverttd  into  or  exchanged  for 
the  garden  would  involve  an  undue  straining  of 
language.  The  general  rule  is  that  a  Crimmal 
Court  cannot  review  its  own  decisions.  EM- 
PEROR V.  NGA  Kb  Moung,  12  Cr.  L.J.  473  = 
12  lad.  Cas.  8.  (7  A.  672.  10  B.  176  14  C.  42, 
R.). 

(4507)— iS.  bll —Magistrate— Order  for  dis- 
posal of  property — Ownership  in  Ihi  property  dis- 
puted between  the  p.irties.  —  A  complaint  of  theft 
was  lodged  on  behalf  of  a  T^lukdar  against  his 
tenant  who  had  cut  and  removed  certain  trees. 
The  trying  Magistrate  acquitted  the  accused  ; 
but  he  ordered  the  property  (the  wood)  to  be 
returned  to  the  complainant.  This  order  was 
confirmed  by  the  District  Magistrate  on  the 
ground  that  there  had  been  a  previous  decision 
of  the  Survey  Officer  that  the  ownership  in  the 
trees  vested  in  the  Talukdar.  The  accused 
having  applied  to  the  High  Court  :  Held,  that 
the  proper  order  uuder  the  circumstances  to 
make  was  that  the  wo'>d  should  ba  sold  and  the 
proceeds  retained  by  the  Court  until  they  were 
shown  to  bo  payable  to  one  or  other  of  the 
parties  either  in  virtue  of  a  daoree  of  Court  or  in 
virtue  of  an  agreement  among  themselves.  In  re 
VISA  Samta,  16  Bora.  L.R.  951  =  2  Bora.  Cr. 
C.  269  =  16  Cr.  L.J.  111  =  27  Ind.  Cas.  159. 

(4508)  — S.  517— See  BOM.  ACT  II  OP  1868, 
s.  14.  Rat.  Un.  Cr.  C.  688  =  Cr.  Rg.  10  of  1894. 

(4509)— S.  517— Ses  APPEAL— CASES  WHERE 
APPEAL  LIES,  34  C.P.L.R.  Cr.  60. 

(4510)— 8.  511— See  OBSCENE  PUBLICA- 
TION. 3  A.  837. 

(4511)— S.  517— See  PENAL  CODE,  ss.  124-A, 
131,  37  P.W.R.  1907.  Cr. 

(4512)— S.  517  — See  STOLEN  PROPERTY,  2 
A.  276,  2  Weir  661=7  M.H.G.  233. 

(4513)— 8.  517— S^e  Nos.  426,  448,  2631, 
3670,  8671,  3S51,  3945,  supra  and  4575,  infra. 

(4514)— Ss  517  and  lii—WIiether  disposal  of 
property  includes  destruction  of  property.  —An 
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accused  person,  charged  with  negligence  with 
regard  to  his  dog,  was,  on  conviction  sentenced 
to  pny  a  fine  and  the  dog  was  ordered  to  be  shot 
under  s.  517.  Held,  that  the  Magistrate's  order 
diretiiing  the  destruction  was  covered  by  s.  517, 
Crim.  Pro.  Code.  In  the  case  of  valuable 
animals  which  are  dangerous,  the  order  should 
be  to  direct  the  owner  to  take  such  order  with 
them  as  will  prevent  risk  of  danger  to  the  public. 
A  breach  of  such  order  would  be  punishable 
under  s.  188,  Penal  Code,  Under  s.  144,  Crim. 
Pro.  Code,  the  Magistrate  can  issue  orders 
before  mischief  occurs.  QUEEN-EmpRESS  v 
KyAW  ZAN  HLA,  L.B.R.  1893-1900,  579. 

(4515)— Ss.  517,  518,  520— Powers  of  the 
appellate  Court — Parties  ordered  to  establish 
their  claims  to  properly  in  dis^iule  in  a  Civil 
Court. — The  appellate  Court  has,  under  s.  520, 
Crim.  Pro.  Code,  the  same  powers,  as  the 
Court  which  tried  the  criminal  case  originally, 
to  pass  an  order  under  a.  517  of  the  Code, 
directing  the  parties  to  get  their  claim  to  any 
property,  produced  before  it  or  in  its  custody 
regarding  which  any  offence  appears  to  have 
been  committed,  established  in  a  Civil  Court. 
AzMAT  Shah  Khan  v.  King  Emperok,  li 
A.L.J.  462  =  3S&.  374  =  14  Cr.L.J. 526  =  20  Ind. 
Cas.  1006. 

(4516)  -Ss.  517.  520  (  =  Crim.  Pro-  Code, 
1861,  .ss.  132-4,  }32-B}— Order  under  s.  132-4 
— Poiver  of  revision  under  s.  132-5.  —  Where  no 
orders  are  passed  under  a.  132-A.  the  appellate 
Magistrate  has  m  powers  of  revision  under 
s.  132-B.  Where  there  is  no  proof  of  the 
commission  of  an  oSence,  orders  under  y.  132, 
directing  that  certain  produce  should  be  delivered 
over  to  the  parties  entitled  thereto,  cannot  be 
passed.  HIGH  COURT  PROCEEDINGS,  29TH 
March  1870, 5  M.H  C.  App.  2j. 

(4517)— Ss.  517,  520  {  =  Crim.  Pro.  Code, 
1872,  ss.  418,  419) — Stolen  Government  currency 
note,  proper  order  regarding — Disposal  by 
Magistrate. —  Where  a  stolen  Government 
currency  note  has  been  delivered  to  a  bona  fide 
holder  for  value,  an  order  directing  its  return 
to  the  person  from  whom  it  was  stolen,  after 
the  conviction  of  the  thief,  is  not  a  proper 
order.  In  the  matter  of  Captain  MiCHELL, 
1  C.L.R.  339  =  3  C.  379.  [B.,  73  P.R.  1878, 
83  P.R.  1890,  19  C.  52.] 

(45i7-a)— Ss  517,  5x0  (  =  Crim.  Pro.  Code, 
1872,  ss.  418,  4:19)— Order  by  Magistrate  for 
disposal  of  property  proi^iced  before  him — Appeal 
— "Court  oj  appeal  "  scope  of  the  expression. — An 
appeal  lies  merely  against  an  order  passed  by  a 
Magistrate,  under  s.  418  of  the  Crim.  Pro.  Code, 
X  of  1872,  for  the  disposal  of  any  property 
produced  before  him,  independently  of  whether 
there  has  been  an  appeal  or  not  against  the 
conviction  or  acquittal  in  the  case,  relating  to 
the  property.  The  words,  "  Court  of  Appeal" 
in  s.  419,  are  not  necessarily  limited  to  a  Court 
before  which  an  appeal  is  at  the  moment 
pending.  V/here  a  stolen  Government  currency 
note  was  cashed  with  B  and  on  conviction  of  the 
thief,  the  Magistrate  ordered  the  return  of  the 
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note  to  B,  held,  that  the  Sessions  Judge  was,, 
under  s.  419,  the  proper  person  to  deal  with  an 
application  made  by  the  owner  for  the  reversal 
of  that  order.  In  the  matter  of  CAPTAIN 
MICHELL,  1  C.L.R.  339  =  3  C.  379.  [F.,  9  M 
448  =  1  Weir  672  ;  i?.,  2  A.  276,  14  O.P.L.R. 
61,  17  C.P.L.R.   107.  1  A.W.N.  150  ] 

(4518) — Ss.  5 17  and  520 — Finding  as  to  posses- 
sion—High Court's  poivers  of  revision.— The 
High  Court  cannot,  in  revision,  interfere  with 
the  finding  of  fact  by  the  District  Magistrate, 
as  to  the  person  from  whose  oustoiy  the 
property  was  taken.  VADALAPATTA  SDB- 
BAYYA  v,  PONNaNGY  Narasayya,  2  Weip 
673. 

(4519) — Ss.  517,  520 — Disposal  of  property  by 
Magistrate —  Revision —  Criminal  cases  —  The 
words  '  Court  of  appeal  '  in  s.  520  of  the  Crim. 
Pro.  Code,  merely  imply  the  Couit  to  which 
appeals  would  ordinarily  lie,  and  do  not  mean 
that  an  appeal  must  lie  in  the  particular  case 
in  which  an  order  has  been  passedas  to  property. 
A  Magistrate  of  the  Pin-t  Class  acquitted  the 
accused  of  the  ofience  under  s.  411,  Penal  Code, 
with  which  he  was  charged,  but  ordered  the 
property,  subject  of  the  charge,  to  be  delivered 
to  the  complainant,  and  the  Sessions  Judge 
agreed  with  the  Magistrate:  Held,  that  the 
finding  of  fact  not  being  obviously  wrong  could 
not  be  interfered  with  on  revision.  HeW,  also, 
that  the  order  as  to  delivery  of  the  property 
also  could  not  be  interfered  with  on  revision. 
In  such  cases  the  only  cSect  of  the  order  of 
the  Criminal  Court  is  that  it  determines  which 
of  the  parlies  should  be  left   to  sue  in  the  Civil 

Courts.  Bhagat  Ram  v.  Crown,  96  P.L.R. 
1911  =  11  Ind.  Gas.   584  =  12   Cr.L.J.   400.     (9 

Bom.  131,  Appr.) 

(4520)— Ss.  517,  510— Currency  note— Theft 
— Eight  of  bona  fide  holder — Erroneous  disposal 
under  s-  517  by  lower  Court  in  disregard  of" 
Superior  Court's  poioer  to  set  aside. —  Where 
currency  notes,  or  current  coin,  have  heen 
erroneously  disposed  of  under  s.  517,  the  re- 
payment of  an  equivalent  might,  in  justice,  be 
ordered.  The  intention  of  the  legislature,  in 
adding  to  s  520.  Crim-  Pro.  Code,  was  obviously 
to  enable  a  superior  Court  to  give  efiect  to  an 
order  setting  aside  the  order  of  the  lower  Court, 
if  that  order  has  been  carried  out,  by  directing 
restitution  of  the  property.  Property  in  a 
bank-note  (or  currency  note),  passes  like  that 
in  cash,  by  delivery,  and  a  pirty  taking  it  bona 
fide  and  for  value  is  entitled  to  retain  it  as 
against  a  former  owner  from  whom  it  has  been 
stolen.  BODOMAL  KiSHINCHAND  v.  CROWN, 
5  S.L.R.  1S3  =  13  Cr.  L.J.  21  =  13  Ind.  Cas. 
213.     (1  S.L.R.  468,  F.) 

(4521)— Ss.  517  and  520— See  APPEAL- 
CASES  WHERE  APPEAL  DOES  NOT  LIE,  30  C. 
690  =  7  C.W.N.  634. 

(4522)— Ss.  517.  520— See  DISPOSAL  OP 
Property,  9  C.W.N.  549. 

(4523)— Ss.  517,  520— See  RESTORATION  OP 

Property,  A.W.N.  1893,  61. 
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(4524)— Ss.  517,  ^'il— Immoveable  property — 
Restoration,  order  for — Criminal  trespass  not 
attended  vnth  force— ^'  Property  "  in  s.  517  does 
not  apply  to  immoveable  property.  — Q,  517  of  the 
Grim.  Pro.  Code  has  no  application  to  immove- 
able property.  (1  Ind.  Gas.  202  =  13  CW.N. 
77  =  36  G.  44  =  9  Cr.  L.J.  294,  F.)  Where  the 
accused  dispossessed  the  complaioant  of  his 
garden  by  breaking  the  padlock  of  its  gate,  but 
used  ao  force  or  violence  and  were  convicted  of 
the  offence  of  criminal  trespass.  Held,  that  the 
Court  hiid  no  power  to  order  the  restoration 
of  the  garden  to  the  complainant  under  a.  522 
of  the  Crim.  Pro,  Code,  nor  under  s.  517,  as  the 
latter  did  not   apply  to  immoveable   property. 

BiswEswAR  Singh  v.  bhola  Nath  pathak, 
15  Cr.  L.J.  175  =  22  lod.  Caa.  751  =  18  C.W.N. 
1146. 

(4525)— Ss.  517  and  522~See  RESTORATION 

OP  Property,  13  C.W.N.  77  =  36  C.  44  =  1 
Ind.  Gas.  202. 

(4526)— Ss.  517,  523  (  =  Crim.  Pro.  Code. 
1882,  ss.  517,  523)  —  Scope  of  sections—Duty  of 
Magistrate  to  make  enquiry  regarding  posses- 
sion.— S.  523  must  be  confined  to  property 
seized  by  the  Police  of  their  own  motion,  in  the 
exercise  of  powers  conferred  on  them  by  law, 
which  seizure  requires  to  be  reported  to  a 
Magistrate,  for  instance,  seizure  under  ss.  51, 
54  (4),  165  aod  166.  S-  523  cannot  be  held  to 
apply  to  property  which  is  produced  before  a 
Court  in  the  course  of  an  enquiry  under  a 
search  warrant  issued  by  ii..  To  such  property 
s.  517  alone  would  apply,  and  if  no  oSence  is 
found  in  respect  thereof,  the  Court  can  make 
no  order;  the  property  must,  be  given  back  into 
the  Doasesaion  from  which  ih  came.  [Doubled, 
26  B.  552  ;  F.,  Rat.  Un.  Cr.  C  981  ;  R-,  L-B. 
R.  1893—1900,  324,  22  B.  844,  14  G.P.L  R. 
60,  28  B.  314,  29  M.  375  =  4  Or.  L.J.  233.]  As 
the  basis  of  an  order  under  the  section,  the 
Magistrate  should  make  a  specific  investigation 
touching  the  rights,  not  property,  but  of  posses- 
sion, claimed  by  the  applicants,  hi  re  RatAN 
Lal  RANGILDAS,  17  B.  748. 

(4527)  —  iSs.  517  a7id  523  {  =  Crim.  Pro.Code, 
1882,  ss.  517,  523', —  Property  reg^^rding  which 
no  offence  has  been  committed,  disposal  of. — Oa 
general  principles.  Courts  are  bound  to  restore 
property  to  the  possession  of  those  from  whom 
it  is  taken  for  purposes  ol  jusLioe,  unless  the 
Court  is  of  opinion  that  an  offence  has  been 
committed  in  respect  of  that  property,  or  that 
it  hag  been  used  for  the  commission  of  the 
ofience.  QUEBN  EMPRESS  v.  AHMED,  9  M. 
448  =  2  Weir  672.  [R.,  14  P.L.R.  60  (61).  17 
C.P.L.R.  107(110),  14  Cr.  L.J  27  =  18  Ind. 
Gas  171  =  24  M.L.J.  1  =  14  M.L.T.  431  =  1913 
M.W.N.  851. J 

(4528)— Ss.  517,  523  (  =  Cmw.  Pro.  Code, 
1882,  ss.  517,  523) — Property  in  regard  to  ivhich 
no  offence  is  proved — Proper  order. — Where 
property  is  produced  from  the  possession  of  a 
person,  who  is  charged  with  daccity,  but  the 
accused  is  found  not  guilty  of  the  ofience 
charged,  the  proper  order  regarding  it  is  one 
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to  return  it  to  the  party  from  whose  possession- 
it  has  been  produced.  In  the  Tnatter  of  the  peti- 
tion of  M  ATI  Gaosn,  1  CW.N.  561,  [iJ.,  14 
G.P.L  R.  60.] 

(4529) — Ss,  517  and  523,  inapplicability  of, 
in  case  of  death  of  accused  before  trial—  Gtneral 
rule. — The  accused,  in  this  case,  was  charged 
with  criminal  breach  of  trust  in  respect  of 
certain  jewels.  The  jewels  were  recovered  by 
the  Police  from  the  persons,  with  whom  the 
accused  bad  pledged  them  and  sent  to  the  Court 
of  the  Magistrate.  The  accused  died  before 
the  date  fixed  for  his  trial  and  the  owners  of 
the  jewels,  alleging  that  the  deceased  bad  bor- 
rowed the  same  from  them,  applied  for  an 
order  for  the  restoration  of  the  jewels  to  them  ; 
while  the  persons,  with  whom  the  accused  had 
pledged  the  jewels,  prayed  that  they  should  be 
returned  to  them.  Held,  that,  of  the  two 
ss.  517  and  523,  containing  the  rules  as  to 
disposal  of  property,  an  order  undpr  s.  517  can 
be  made  only  on  the  conclusion  of  an  enquiry 
on  trial  and  th\t  section,  therefore,  could  not 
be  applied  to  the  present  case,  in  which  the 
trial  was  not  only  not  concluded  but  was  even 
not  begun.  Also,  on  the  facts  of  the  case, 
s.  523  had  no  application,  because  there  was 
nothing  on  the  record  to  show  to  whom  the 
jewels  belonged  and  there  was  no  obligation  on 
the  Magistrate  to  hold  an  enquiry,  simply  for 
the  purpose  of  deciding  whether  the  property 
claimed  was  the  property  of  the  petitioner. 
The  present  case,  therefore,  not  coming  under 
the  classes  contemplated  by  ss.  523  and  517, 
there  is  nothing  to  authorise  the  Magistrate  to 
depart  from  the  general  rule  that  property  taken 
under  the  authority  of  the  law  for  a  jKjrticular 
purpose  should,  on  the  fulfilment  of  that  pur- 
pose, go  back  to  the  custody  whence  it  was 
t^ken.  In  the  matter  of  KUPPAMMAL,  29  M. 
375  =  4  Cp.  L.J.  233. 

(4530)— Ss.  517.  523— See  CONFESSION- 
CONFESSIONS  MADE  TO  Police  Officers, 
9  B.  131. 

(4531)— Ss.  517.  523— See  RESTORATION 
OF  PROPERTY,  22  B.  844,  Rat,  Un.  Cr.  0. 
536  =  Cr.  Rg.  7  of  1891. 

(4532) — Ss.  517,  545— Complainant  unable  to 
recover  substantial  compensation  in  Civil  Court 
— Right  to  compensation  under  s.  545  (6)  or 
to  prosecution  expenses — Receiving  lottery  price 
by  false  pretence — Order  in  revision  to  refund — 
Mode  of  recovery— See  PENAL  CODE,  ss.  24, 
420,  15  Cr.  L.J.  555  =  24  Ind.  Gas.  963. 

S.  518  (  =  1882,  s.  518 ;  1872,  s.  420  ;  1861, 

s.  132-C). 

(4533) — S.  518 — Order  to  be  passed  under 
emergent  circumstances. — In  a  case  under  Chap. 
89,  the  Magistrate  is  bound  to  base  his  order 
upon  the  finding  of  the  jury.  An  order  under 
s.  518  should  be  passed  only  under  special  and 
urgent  circumstances  calling  for  immediate 
action.     In  re  DOYaram,  1  J.G.  11. 

(4534)— S.  518— See  Nos.  3504,  4515,  SMpra. 
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Crim.  Pro.  Code  (ict  Y  of  l8Q8)—contmued. 
S.  519  (  =  1882,  s.  519). 

(4535)— S.  519  (  =  Crim.  Fro.  Code,  1882, 
s.  519)  —Scope. — The  ouly  power  conferred  by 
the  section,  by  which  a  bona  fide  purchaser  of 
sfcoleu  property  can  obtain  compensation,  is 
when  money  has  been  found  in  the  possession 
of  the  thief  at  the  time  of  his  arrest,  in  which 
case  the  whole,  or  a  portion  of  such  money, 
may  be  directed  by  the  Court  holding  the 
trial  to  be  handed  over  to  the  innocent  pur- 
chaser, at  the  time  of  his  restoring  the  stolen 
properly  to  the  true  owner.  In  iJie  matter  of 
Karim  Bakhsh,  A.W.N.  IS^e,  291. 

^4536)~S.  519  — See  No.  3504,  supra. 

(4537)— Ss.  519,  545  (  =  Crim.  Pro.  Code, 
1882,  ss.  519,  545) — Stolen  property — Payment 
of  cotnpensalwn  ordered  to  mortgngee, — Wnere 
in  a  conviction  under  s.  380  of  the  Penal  Code, 
the  Magistrate  ordered  a  portion  of  the  fine 
imposed  to  ba  paid  to  mortgagee  who  hid  in 
good  failh  advanced  money  to  the  accused  on 
the  security  of  the  stolen  property,  held  that 
ES.  519  and  545  did  not  apply  to  the  case  since 
no  injury  wfis  c-sused  to  the  mortgagee  by  the 
ofieuce,  and  since  payment  could  be  ordered 
only  out  of  the  proceeds  of  the  property  found 
in  th^'  p  ss^s.-ii-in  of  the  accused.  QUEEN- 
Empress  V  Rama  Rat.  Un.  Cr.  C.  631  =  Cr. 
Rg   53  of  1832. 

(4538)— Ss.  519.  545  {==Crim.  Pro.  Code, 
1882,  s-s.  519  545)  —  Cotnuensaiion  to  innocent 
■purchaser  of  s'oten  property.-  S.  519  only 
authorit-es  payment,  to  a  purchaser  of  stolen 
property,  who  buys  in  ignorance  of  theft,  of 
compensation  out  of  any  money  found  in  posses- 
sion of  the  party  guilty  of  theft  Where  no 
money  is  touud  m  possession  of  the  party  con- 
victed, the  purchaser  cannot  be  compensated 
out  of  tbe  fiue  imposed  upon  the  accused.  In 
re  PUYUTHiNNi  Pkamuthu,  2  Weir  671. 

(4539)— Ss.  519  and  545 — Comvtnsaiion  for 
plectye  of  stolen  ptoperty, — An  order  (or  com- 
pensation cautioi  loe  made  in  favour  of  the 
pledgee  of  a  stokn  properoy,  as  the  theft  does 
not  cause  any  i  jury  to  ihe  pledgee  or  give  him 
a  right  oi  action.  In  re  8RIN1VASA  BHATTA, 
2  Weir  672. 

(4540;— Ss.  519,  545— See  STOLEN  PRO- 
PERTY, 3  Bom.  L.R.  764. 

S  320  1  =  1882,  s.  520;  1872.  S-  419  ;  1861, 

s.  132-B) 

(4541)— S.  520— R(  visional  powers  of  a 
District  Magis  rate. — A  District  Magistrate  is  a 
Court  of  Kevit^ion  as  regards  all  Magistrates  in 
his  District,  and,  as  such,  has  full  powers  to 
act  under  s.  5:iO  regarding  orders  of  subordinate 
Magislr-»tes  u-nior  s.  517.  VADALAPATTA 
SUBBAYYA  V.  PONNANGY  NaRASAYA,  2    Weir 

673. 

(4542)— S  520— Power  of  appellate  Court  to 
pass  orders  regardtng  property  brought  before  a 
Court.— Whete  a  Sub-Magistrate,  who  convicts 
a  person  ot  theft,  pa-^ses  no  order  regarding  the 
property  produced   before  him,    the    appellate 
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Court,  on  appeal  from  the  conviction,  has  no 
power  to  make  an  order  under  a-  520. 
LOCANADAlYERV.  SEETHAL.  2  WeiP  67i. 

(4543) — S.  520— Discosa/  of  prrporty— Order 
passed  by  first  class  Magistrate  tientence  con- 
firmed by  Sessions  Court— District  Mtgistrate 
varying  the.  order  in  revision— jurisdiction — 
Notice  to  the  other  side  necessary  —  Practice  and 
procedure.  — In  deciding  a  case,  a  trying  Magis- 
trate of  the  first  class  convicted  and  sentenced 
the  accused  and  passed  an  order  disposing  of 
the  property  produced  before  him.  On  appeal 
to  the  Sessions  Court,  the  conviction  and  sen- 
tence were  confirmed  and  the  orders  as  to  the 
disposal  of  property  left  untaucbed.  Subse- 
quently, the  District  Magistrate,  on  an 
application  having  been  made  to  him,  varied 
the  order  without  issuing  any  notice  to  the 
other  side.  Held  (1)  that  the  District  Magis- 
trate had  no  jurisdiction  to  interfere  under 
s.  520  of  the  Crim.  Pro.  Code,  for  he  could 
interfere  as  a  Court  of  revision  only  where  there 
had  been  no  appeal  to  the  Sessions  Court. 
(■2)  That  the  District  Magistrate  should  not 
have  disposed  of  the  matter  without  giving 
notice  to  the  other  s'de.  In  re  LaxMAN 
Bangu  Rangari,  13  Bora  LR  131  =  9  Ind. 
Gas.  947  =  12  Cr.  L  J.  169=33  B.  253 

(4544)— S  520  -See  ACT  IX  OF  1872.  sa.  76, 
108,  8C.  379  =  1  C.L.R.  339. 

(4545)— S.  520-See  Nos.  3504,  3671,  4059, 
4515  to  4623,  supra. 

S.  521  (  =  1882,  8.  521). 

(4546)— S.  521  (  =  C'tra.  Pro-  Code,  1382, 
s.  52 1 ) — Want  of  suffidtnt  grounds  for  proceeding 
under  the  section.  —  Where  a  M-ig;strate  satisfies 
himself  that  there  is  no  suffinent  reason  for 
proceeding  under  s  5  21,  he  is  at  I'berty  to  let 
th?  matter  drop.  ISSUR  CHUNDER  NATH  v. 
KALI  CHARAN  Nath,  11  C.L.R.  233.  (1  C.L. 
R.  486,  F.) 

(4547)— Ss.  521,  526  {=Crim.  Pro.  Code, 
188-2,  ss.  521,  526)— Subst'tudon  of  member  by 
foreman— Verdict— Disotedience  —  P<nal  Code, 
s.  1S8. — 'Where  a  member  of  the  jury  appointed 
under  s.  521,  Crim,  Pro.  Code,  fell  ill,  and  the 
foreman,  unknown  to  the  Court,  sub-tituted 
another  man  in  his  place,  and  the  Mag'Strato, 
accepting  the  opinion  of  the  majority,  made  an 
order  under  s.  526,  Crim,  Pro.  Code,  held,  that, 
as  the  order  was  not  based  on  the  report  of  a 
properly  constituted  jury,  disobedience  to  such 
an  order  w juli  not  be  punishable  under  s.  188, 
I.  P.O.  EMPRESS  V.  DHOIRUB  CHUNDER 
Datta,  10  C  L.R.  193. 

S.  522  (  =  1882,  8.  522  ;  1872,  s.  534). 

(4518)— S.  522— Scope  and  object  of.— The 
object  of  the  provisions  of  s.  522  is  to  enable  the 
Criminal  Court,  by  a  summary  order,  to  restore 
the  ;^tate  of  things  which  existed  at  tbe  time  of 
the  dispossession  by  the  convicted  person  or 
persons.  It  cannot  go  behind  the  state  of 
aflturs  at  the  time  of  the  forcible  ejectment 
leading  to  the  criminal  prosecution.     Where  an 
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auction-purchaser  of  a  mortgaged  property  was 
put  in  possession  of  the  property,  the  tenant 
being  ejected,  and  the  auction  purohaser  was 
forcibly  ejected  by  certain  persons,  held,  that, 
upon  the  conviction  of  the  latter,  the  auction 
purchaser  was  entitled  to  be  restored  to  the 
actual  possession  which  he  held  of  the  house  at 
the  time  of  his  ejectment,  that  the  tenant  had 
no  right  to  any  possession  and  that  he  should 
seek  his  remedy  in  the  Civil  Court.  RAMBSWAR 
MARWARI  v.  BlSWA  Nath  Banerjee,  5  C. 
W.N.  374. 

(4549) — S.  522 — Order  under  the  section,  when 
could  be  made, — In  order  to  justify  an  order 
under  s.  522,  Ctim  Pro.  Cods,  the  Court  must 
find,  iirst,  that  the  offence  of  which  the  accused 
is  convicted  was  attended  with  criminal  force  ; 
and,  secondly,  that  a  person  has  been  dispos- 
sessed of  immoveable  property  by  the  use  of 
such  force.  Churaman  v.  RAM  LAL,  23  A. 
3*1  =  A.W.N.  1903.  59.  (25  C.  434.  27  C.  174. 
F.)  [F.,llCr.L.J.  594  =  8  Ind.Cag.  219;  E., 
4  Cr.L  J.  293  =  54  P.L  R.  1907  =  12  P.R.  1906 
Or..  15  Cr.L.J.  275  =  112  P.L. R.  1914=14  P.W. 
R.  1914  =  15  P.R.  1914,  Cr.  =  23  Ind.  Gas.  483.] 

(4550) — S.  522  —  Order  under  the  section, 
when  can  be  made. — The  words  "  an  offence 
attended  by  criminal  force"  means  an  offence  in 
which  criminal  force  forms  ao  ingredient.  To 
support  an  order  under  s.  522,  Grim.  Pro.  Code, 
1882,  it  must  be  found  that  the  dispossession 
was  by  the  use  of  "  criminal  force  "  as  defined  in 
8.  350,  Penal  Code,  and  not  merely  by  the  show 
of  such  force.  The  offence  of  being  members  of 
an  unlawful  assembly  is  one  in  the  composition 
of  which  the  use  of  criminal  force  does  not  enter, 
though  the  show  of  criminal  force  may  exist. 
Therefore  an  order  under  s.  522  cannot  be  passed 
on  conviction  for  being  members  of  an  unlawful 
assembly.  RAM  CHANDRA  BORAD  v.  JlTYAN- 
DRIA,  23  G.  434  =  2  C.W.N  303.  (23  W.R.  Cr. 
54.  1  C.W.N,  cclvi,  F.)  [Not  F..  15  P.R. 
1914,  Cr.  =  112  P.L.R.  1914  =  14  P.W  R.  1914. 
Or.  =  15  Cr.L.J.  275  =  23  Ind.  Cas.  483  ;  Diss.. 
26  M.  49  =  12  M.L.J.  447  =  2  Weir  676  ;  F.,  25 
A.  341  =  23  A.W.N.  59,  27  G.  174  =  4  C.W.N. 
307,  5  G.W.N.  250  ;E.,  23  B  494,4  C.W.N. 
808,4  Cr.L  J.  293  =  12  P.R.  1906,  Cr.  =  54  P.L. 
R.  1907,  14  Cr.L.J.  172  =  19  Ind.  Gas.  172; 
Com.  5  Cr.L.J.  278  =  11  C.W.N.  467.] 

(4551) — Order  under  s.  522,  when  legal, — The 
rulings  of  the  Calcutta  High  Court  go  so  far  as 
to  say  that  actual  force  is  necessary  and  that  a 
show  of  force  is  not  sufficient  under  the  law  to 
authorise  an  order  under  s.  522.  Held,  that, 
although  the  High  Court  is  bound  by  the  rulings, 
it  is  an  anomaly  that  a  person  who  avoids  a 
breach  of  the  peace  by  yielding  to  threats  and  a 
show  of  force  should  be  in  a  worse  position  with 
reference  to  his  land  than  another  who  offers 
forcible  resistance,  and  to  whom,  in  consequence, 
criminal  force  is  used.  Chhakoo  MaNDAL  v. 
Emperor,  11  C.W  N.  467  =  3  Cr.L.J.  278,  (25 
C,  434,  27  C.  174,  Doubted.) 

(4552) — S-  522 — Criminal  force,  meaning  of. 
— The  term  "  criminal  force  "  used  in   a.    522, 
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Grim.  Pro.  Code,  must  be  understood  as  defined 
in  s.  350,  Penal  Code,  and  to  justify  an  order 
for  the  restoration  of  possession  of  immoveable 
property,  under  s.  522,  Grim.  Pro.  Code,  the 
dispossession  must  have  been  by  the  actual  use 
of  criminal  force  and  not  merely  by  the  show  of 
such  force.  8RI  HARI  SHOME  v.  Lal  KHAN, 
3C.W  N.  250. 

(4553)— S.  522  {  =  Crim.  Pro.  Code,  1882, 
s.  522) — O^der  givi7ig  possession  — Reversal — 
Power  of  Magistrate  to  order  restoration. — A 
criminal  Court  is  empowered  to  restore  posses- 
sion to  a  party  who  has  been  dispossessed  under 
s.  522,  Grim.  Pro.  Code,  when  such  order  has 
been  set  aside  as  illegal  by  superior  authority. 
KiRPAL  Singh  v.  Labhu,  3  P.R.  1893,  Cr. 
F.B. 

(4554) — S.  522 — Dispossession  of  immoveable 
property — Criminal  trespass— No  finding  of  use 
of  criminal  force  — Order  restoring  possession  of 
immoveable  property,  legality  of. — Tn  this  case, 
the  applicants  were  convicted  of  criminal  tres- 
pass. There  was  no  fio.-iing  or  allegation  that 
criminal  force  had  been  used  in  the  commission 
of  criminal  trespass.  Subsequently,  the  com- 
plainant made  an  application  to  the  Magistrate 
for  restoration  of  possession  of  the  land  in 
respect  of  which  the  trespass  was  committed. 
The  Magistrate,  purporting  to  act  under  s,  522 
of  the  Code  and  without  calling  on  the  accused 
to  show  cause,  ordered  possession  of  the  land 
to  be  restored  to  the  complainant.  Held,  that, 
where  thera  is  no  finding  or  allegation  that 
criminal  force  has  been  used  in  the  commission 
of  criminal  trespass,  an  order  under  s,  522 
restoring  possession  of  immoveable  property  to 
the  complainant,  cannot  legally  be  passed. 
Although  there  is  no  explicit  provision  of  law 
requiriUig  that  a  Magistrate,  who  passes  an  order 
under  s  522  of  the  Code,  should  give  the  party, 
against  whom  it  is  proposed  to  make  the  order, 
an  opportunity  of  showing  cause  against  it,  he 
should  do  so  as  a  matter  of  due  exercise  of 
judicial  discretion.  PAN  Nyun  v.  MauNG 
Nyo,  3  L.B.R.  20  =  2  Cr.  L.J.  377. 

(4555) — S.  522 — Restoration  to  possession — 
Ti^ne  when  order  to  be  made —  Whether  to 
be  made  simultaneously  with  order  of  convic- 
tion—Notice to  accused  if  necessary. — It  is 
not  essential  in  law  that  an  order  restoring 
possession  should  find  a  place  in  the  actual 
judgment.  It  must  be  immediate,  that  is, 
directly  arising  out  of  the  judgment  of  the 
Court  convicting  in  the  case,  and  without  any 
fresh  materials  having  in  the  meantime  been 
produced,  (4  C.W-N.  mQ,  Expl.;  23  B.  494  23 
W.R.  Cr.  54,  F.)  Before  an  order  under  s.  522 
is  made,  the  accused  is  in  law  not  entitled  to 
any  notice.  Therefore,  such  an  order  passed 
four  days  after  the  conviction  of  an  accused,  on 
the  express  findings  in  the  judgment,  without 
any  fresh  materials  and  without  any  notice  to 
the  accused,  iscompetent  and  not  without  juris- 
diction. JATINDRA  Nath  v.  Emperor,  14 
Cr,  L.J.  172  =  19  Ind.  Cas,  172.  \_F.,\b  Cr.L. 
J  275  =  14  P. W.R.  1914,  Cr.  =  23  Ind.  Cas, 483 
=  15  P,R.  1914,  Cr.  =  112  P.L.R.  1914.] 
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(4556) — S.  522 — Civil  and  Criminal  proceed- 
ings relatiuQ  to  same  cause  of  action — Juvisiic- 
tion — Lapse  of  lime — Cause  of  delay  explained 
— Illegality  of  order —  Penal  Code,  s.  447 — 
Complaint  under  s.  447  —  Application  for  posses- 
sion under  s.  522,  Crim.  Pro.  Code- — K  brought 
a  complaint  uo'jer  8.  447,  I.P.Gt  for  forcible 
seizure  of  his  land  against  G,  and  G  was 
convicted  on  20th  November.  1911.  G  filed  a 
petition  for  revision  in  the  Chief  Court  which 
was  rejected.  G  also  filed  a  Civil  suit  and  K 
applied  for  possession  under  s.  522,  Crim,  Pro. 
Code,  on  the  18th  January  1912.  which  applica- 
tion was  consigned  to  the  record  room  on  the 
24th  September,  1912,  as  the  Civil  proceedings 
were  going  on  in  the  Chief  Court  concerning 
the  same  land.  Jus^  after  the  Civil  proceedings 
were  disposed  of  in  K's  favour,  be  renewed  his 
application  by  a  petition,  dated  19th  June  1913. 
The  Magistrate  allowed  the  petition  and  passed 
the  order  asked  for.  G  applied  to  the  Chief 
Court  on  the  ground  that  the  Magistrate  had 
no  jurisdiction  to  pass  order  for  possession, 
.after  such  a  long  time  between  conviction  and 
order  for  possession.  Held,  that  a  Magistrate 
has  discretion  to  pass  order  for  possession  under 
s.  522  of  the  Crim.  Pro.  Code,  and  it  is  not 
necessary  for  him  to  pass  such  order  simultane- 
ously with  the  conviction,  and  that  there  is  no 
illegality  if  he  passes  such  order  at  any  time 
after  the  couviotion,  if  the  cause  of  delay  is 
fully  explained  to  his  satisfaction  and  the 
complainant  moves  the  Court  promptly  after 
the  cause  of  delay  has  ceased.  A  lapse  of  20 
months  was  not  considered  a  very  long  time 
under  the  circumstances  of  the  case.  GHUIiA.M 
Muhammad  v.  KaramSingh,14P.W.R.  1914, 
Cr.  =  112P.LR.  1914  =  15  Cr.  L.J.  275  =  23  lod. 
Cas.  483  =  15  P.R.  1914,  Cp.  (23  B.  494,  14  Cr. 
L.J.  172.  F;  4  C.W.N.  308,  Diss.;  25  C.  434. 
27  C.  174,  25  A.  841,  D.) 

(4557) — S.  522— Restoration  of  possession  of 
garden  —  Criminal  trespass  unattended  with 
force  — Order  for  restoration  to  complainant 
made  by  Magistrate — Order  set  aside  by  High 
Court — Effect  of  High  Court's  order— Whether 
order  empoivers  Magistrate  to  re-deliver  pos- 
session.— The  accused  were  convicted  of  crimi- 
nal trespass  into  the  complainant's  garden, 
unattended  with  any  force  The  Magistrate 
ordered  that  possession  of  the  garden  should 
be  restored  to  the  complainant.  Accordingly, 
the  possession  was  restored  to  him.  The 
accused  moved  the  High  Court  which  set 
aside  the  order  for  restoration.  The  accused 
then  applied  to  the  Magistrate  for  re-delivery 
of  the  possession  of  the  garden  to  them,  but 
the  Magistrate  refused  the  prayer  on  the  ground 
that  he  had  no  power  to  direct  the  Police  to  re- 
deliver the  possession  of  the  garden  to  the 
accused :  Held,  that  the  order  of  the  High 
Court,  setting  aside  the  order  for  restoration, 
carried  with  it  the  incident  of  restoration  of  the 
garden  to  the  accused  and  that  the  Magistrate 
had  power  to  direct  the  Police  to  restore  posses- 
sion of  the  garden  to  the  accused.  BISWESWAR 
Singh  v.  Bhola  Nath  Pathak.  15  Cr.  L.J. 
222  =  22  Ind.  Cas.  1006  =  18  C.W.N.  1147. 


Crim.  Pro.  Code  (Act  Y  of  1898)— conimMed. 

(4558)— S.  522— Penal  Code,  ss.  147.  349— 
Restoration  cf  possession  of  immoveable  property 
— Criminal  force,  meaning  of — Rioting  witli  the 
common  object  of  causing  violence  to  inanimate 
obj-ict—  Applicability  of  s,  522.—  When  the 
accused  was  convicted  of  rioting  for  causing 
violence  in  the  prosecution  of  a  common  object, 
VIZ.,  by  destroying  the  complainant's  fencing 
and  raising  a  new  fencing'on  the  complainant's 
land  :  HeW— That  violence  having  been  caused 
in  this  case  to  the  fencing  only  and  not  to  any 
person,  there  was  no  criminal  "  force  "  as  defined 
ins.  349,  I.P.C.,  and  no  order  directing  delivery 
of  possession  could  bs  made  under  s.  522,  Crim. 
Pro.  Code.  SaDASIB  MANDAL  v.  EmperoR, 
18  C.W.N.  1150  =  15  Cr.  L.J.  720  =  26  Ind.  Cas. 
168. 

(4559)  — S.  522— See  DISPUTE  AS  TO  POS- 
SESSION OF  IMMOVEABLE  PROPERTY,  27 
C.  174  =  4  C.W.N.  307,  4  C.W.N.  308. 

(4560)  -S.  522— See  OBSTRUCTING  RIGHT 
OP  WAY,  31  C.  691  =  8  C.W.N.  538,  P.B. 

(4561)~S-  522— See  RESTORATION  OP  PRO- 
PERTY, 23  B.  494,  26  M.  49  =  2  Weir  675  =  12 
M.L.J.  447,  7  C.L.J.  175  =  12  C.W.N.  269. 

(4562)— S.  522  (2),  Scope  o/.— What  s.  522  (2) 
evidently  contemplates  is  the  case  of  a 
person  in  possession  (the  complainant)  being 
dispossessed  by  force  by  another  person  (the 
accused)  and  the  latter  being  in  possession  at 
the  date  of  the  conviction.  In  such  a  case,  it 
gives  the  Magistrate  power  to  order  the  com- 
plainant to  be  restored  to  possession  In  the 
case  of  a  proper  order,  third  persons  could  not 
be  afiected  ;  if  they  are,  then  they  are  given  a 
remedy  by  a  civil  suit,  and  the  order  would  not 
on  that  account  be  bad.  The  section  evidently 
contemplates  (1)  that  the  ofEence  of  which  the 
accused  is  convicted  must  be  an  oSence  atten- 
ded by  criminal  force,  and  (i)  that  the  Court 
must  be  satisfied  that  the  dispossession  was  due 
to  the  use  of  such  force.  Mere  show  of  crimi- 
nal force  will  not  suffice  to  satisfy  the  require- 
ments of  the  section.  There  must  be  actual 
use  of  force,  and  of  criminal  force  resulting  in 
the  di3pos=iessioD.  NarAYAN  GOVIND  v. 
VISAJI,  23  B.  494. 

(4563)  — S.  522— See  Nos.  529,  1230,  1231, 
1232,  2064,  3505,  3672,  3673,  3686,  4060,  4524, 
4525,  supra, 

(4564) -Ss.  522  and  145  {  =  Crim.  Pro. 
Code,  1882,  ss,  522,  145) — Proper  order,  when 
possessioji  is  with  neither  party. — Where  it  is 
found  that  neither  party  is  in  actual  possession, 
an  order  under  s.  522  cannot  be  made.  It  is 
open  to  the  Magistrate,  in  the  event  of  a  prob- 
able breach  of  the  peace,  to  deal  with  the  ques- 
tion of  possession  under  s,  145.  BHAIBI 
SURATYA  V.  Adlu  Ramajogi,  2  Weir  675. 

(4565)— Ss.  522  and  423— Order /or  removal 
of  obstruction  on  conviction  under  s.  341,  Penal 
Code— Power  of  appellate  Court. — Where  a 
person  is  convicted  of  wrongful  restraint  in 
having  blocked  a  private  way,  along  which  the 
complainant  has  the  right  of  way,  the  Magis- 
rate  is  competent  to  order,  although  not  under 
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-s.  522,  the  removal  of  the  obstruction  and  non- 
interference with  the  complainants'  right  of 
■way.  [Ovsrruled,  31  G.  69l  =  B  C.W.N.  538, 
'P,B.]  Although  an  appellate  Court  has,  under 
B.  423,  the  power  of  making  any  amendment 
or  any  consequential  or  incidental  order  that 
may  be  just  and  proper,  the  appellate  Court 
could  not  set  aside  the  order  mentioned  above, 
as  it  would  make  the  entire  proceedings  infruc- 
tuoug    and    absurd.      Debendra    CHANDRA 

Chowdhury  v.  Mohini  Mohan  Chow- 
DHURY,  5C.W.N.  432.  [Overruled,  31  C.  691  = 
8  G.W.N.  538.] 

(4565-a)— Ss.  522,  423  (d)— Appellate  Court, 
if  can  set  aside  order  lohile  maintaining  con- 
viction— S.  423,  cl-  {d)— Incidental  order.— An 
appellate  Court  has  power  under  s.  423,  cl.  (d), 
which  authorises  the  appellate  Court  in  appeal 
to  make  an  incidental  order,  to  set  aside  an 
order  under  s.  522  while  affirming  the  convic- 
tion, ujir  Sheikh  v.  syed  ali  sheikh, 
19  G.W.N.  990. 

S.  323(  =  1882.  8.  323;  1872.  88.  387,  para  2, 

418,416;  1861,  ss.  130,  131). 

(4566)— S.  523  {  =  Crim  Pro.  Code,  1882, 
s.  523) — Scope, — The  provisions  of  s.  523  of  the 
Code  of  18^2,  are  wider  than  those  of  ss.  415, 
416  of  the  Code  of  1872  and  allow  a  Magistrate 
to  order  delivery  of  the  property  to  the  person 
entitled  to  it,  after  enquiry,  instead  of  to  the 
person  from  whom  it  was  taken.  QUEEN- 
EMPRESS  v.  Joti  RAJNAK,  8  B.  338.  [fi.,  9 
B.  100,  Rat.  Un.  Cr.  C.  365  ;  D.,  22  B.  844,] 

(4567) — S.  523 — Search-warrant  for  attach- 
"tnent  of  property  belonging  to  third  person — 
Disposal. — Where  a  third  party  appears  before 
a  Magistrate  and  alleges  that  the  things  seized 
by  the  police  under  a  search-warrant  are  his 
property  and  are  not  the  subject  of  the  alleged 
■offence,  the  Magistrate  is  bound  to  hear  him 
and,  if  necessary,  to  restore  the  property  to 
ihim.  There  is  a  power  inherent,  apart  irom 
s.  523,  in  every  Court,  to  satisfy  itself  that  the 
things  produced  before  it  under  a  search- 
warrant  are  the  things  which  it  is  necessary  or 
desirable  should  be  kept  in  its  custody.  In  re 
LAKSHMAN  GOVIND  NIRGUDE,  26  B.  552=4 
Bom.L.R.  276. 

(4568) — S.  523 — Order  under  section — Subse- 
quent variation. — When  a  Magistrate  once 
passes  an  order  under  s.  523,  Crim.  Pro.  Code, 
it  is  not  open  to  him  subsequently  to  vary  it. 
Sakharam  v.  Jairam,  4  Bom,  L.R.  12. 

(4569)— S.  523  {  =  Crim.  Pro.  Code,  1882, 
a.  523; — Person  entitled  to  possession — Procedure 
when  he  is  not  knoivn.—'Wheve  the  person 
entitled  to  the  possession  of  property  regarding 
which  the  offence  of  theft  has  been  committed 
is  not  known,  the  Magistrate  should,  under 
s.  523,  detain  the  sum  and  issue  the  proclama- 
tion required  by  the  section.  The  property 
should  be  handed  over  after  the  lapse  of  six 
months  to  the  person  who  establishes  a  claim 
to  it.  Madulai  muttu  v.  Agent  op  South 
INDIAN  Railway,  2  Weir  676. 
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(4570)  — S.  522— Disposal  of  property  seized 
by  police. — In  disposing  of  property  seized  by 
the  police,  if  the  Magistrate  finds  that  the 
person  entitled  to  possession  is  known,  he  can 
lawfully  adjudicate  on  the  claim  of  that  person, 
without  issuing  any  proclamation.  If  he  has 
issued  a  proclamation,  that  will  not  invalidate 
his  order  for  immediate  delivery  of  the  property 
to  such  a  known  person.  When  the  Magistrate 
finds  that  a  claim,  which  has  been  made,  is 
proved,  provided  no  other  claimants  appear,  he 
should,  before  passing  final  orders,  wait  until 
the  expiry  of  the  six  months  specified  in  the 
proclamation.  Po  LWIN  v.  EMPEROR,  4  Cr. 
L  J   203  =  3L  B  R.  197. 

(4571)— S.  523  =  See  RESTORATION  OP  PRO- 
PERTY, 4L,B.R.  14  =  6  Cr.  L.J.  126. 

(4572)— S  523  {2)— Inquiry  as  to  title  un- 
necessary—  What  a  Magistrate  has  to  decide. — 
S.  523  (2),  Crim.  Pro.  Code,  does  not  require 
a  Magistrate  to  make  any  inquiry  at  all.  He 
proceeds  on  such  materials  as  are  available 
before  him  and  has  to  decide  the  question,  not 
who  was  in  possession  at  the  time  the  property 
was  seized  by  the  Police,  but  who  was  entitled 
to  possession.  ASI  v.  EMPEROR,  12  Cr  L.J. 
108  =  9  Ind.  Caa.  634.     (17  B.  748.  NotF.) 

(4573)— S.  523  [2]— Gambling  on  public  high- 
way— Public  nuisance — Conviction — Currency 
notes  not  traced  to  any  person — Ownerless  pro- 
perty.— Where  it  is  found  that  the  accused 
caused  annoyance  and  obstruction  to  the  public 
by  gambling  on  a  thoroughfare,  their  conviction 
for  committing  a  public  nuisance  is  justified. 
Where  the  currency  notes  found  in  the  course 
of  such  gambling  are  not  traced  to  any  parti- 
cular person  as  owner,  the  Magistrate  is  entitled 
to  treat  them  as  ownerless  property  and  deal 
with  them  as  such.  In  re  JUTURI  Venka- 
TAPPA,  16  Cr.  L.J.  2S4  =  28  Ind.  Cas.  110. 

(4574)-S.  523-See  Nos.  426,  448,  3144, 
3745,  4526  to  4531,  supra. 

(4575)— Ss.  523;  517.  20'^— Complaint  of  theft 
to  Police — Seizure  of  articles  in  accused's  house 
— Preliminary  investigation — Case  found  false 
— Articles  found  to  have  been  foisted  with  a 
vietu  to  bring  false  case — Complaint  to  Magis- 
trate— Dismissal,  under  s.  20'i— Order  directing 
articles  to  be  forfeited  to  Government — Validity 
— Scope  of  s.  523,  cl.  1 — 'Disposal' — Meaning. 
— Certain  money  and  other  articles  were  seized 
by  the  Police  in  consequence  of  a  complaint  of 
theft  preferred  by  one  R  against  one  V.  The 
Police,  after  preliminary  investigation,  came  to 
the  coDclusion  thai  the  case  was  false  and  that 
the  articles  seized  were  probably  foisted  by  R 
or  his  men  into  V's  house.  Thereupon  R  made 
a  complaint  before  the  Second  Class  Magistrate. 
The  Magistrate  dismissed  the  complaint  under 
s.  203,  Crim.  Pro.  Code,  and  directed  under 
s.  517,  Crim.  Pro.  Code,  that  the  articles  seized 
by  the  Police  should  be  forfeited  to  Govern- 
ment, as  they  were  used  for  concocting  a  false 
case  against  V.  Held,  that  the  order  of  forfei- 
ture was  valid.  (1  Weir  534,  34  C.  986,  8C. 
W.N.  887,  Appr  ;  9  M.  448,  19  M.L  J.  254, 
9  G.W.N.  537,  B.)  Although  the  Magistrate  had 
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no  jurisdiction  to  pass  the  order  under  s,  517,  he 
bad  power  under  s.  523  to  pass  an  order  regard- 
ing the  disposal  of  property  seized  by  a  Police 
ofl&cer,  which  was  'alleged  or  suspected  to  have 
been  stolen  or  found  under  circumstances  which 
create  suspicion  of  the  commission  of  any 
ofience.'  S.  517,  Crim.  Pro.  Code,  applies 
only  when  an  enquiry  or  a  trial  in  a  Criminal 
Court  is  concluded.  Where  a  complaint  was 
dismissed  under  s.  203,  Crim.  Pro.  Code,  it 
cannot  be  said  that  there  was  any  trial  or 
enquiry.  8.  523,  ol.  (1),  gives  the  Magistrate 
power  either  to  deliver  the  property  to  the 
person  entitled  to  its  possession,  or  to  pass  such 
order  as  he  deems  fit  respecting  its  disposal.  It 
he  adopts  the  first  alternative,  be  has  to  find 
out  the  person  entitled  to  possession,  and,  if  no 
one  succesds  in  establishing  his  title  to  posses- 
sion, tbe  property  would  be  at  the  disposal  of 
Government.  If  he  adopts  tbe  second  alterna- 
tive, the  section  does  not  specifically  state  what 
the  nature  of  the  order  regarding  the  disposal 
should  be.  If  an  order  that  the  property  should 
be  at  the  disposal  of  Government  would  be 
proper  in  the  circumstances  of  the  case,  there  is 
nothing  in  the  section  which  prevents  him  from 
passing  such  order.  The  Court  would  no  doubt 
be  slow  to  pass  an  order  for  forfeiture  in  cases 
of  mere  suspicion  under  s,  523,  but  it  would 
have  less  hesitation  in  refusing  to  restore 
property  to  the  owner  who  is  suspected  to  have 
used  it  for  commission  of  an  ofience.  The  power 
to  order  restoration  is  discretionary  and  the 
Court  is  not  bound  to  exercise  it.  (18  Q  B.D. 
322,  49  J. P.  264,  jR.)  '  Disposal'  is  a  comprehen- 
sive word  which  would  ioclude  forfeiture. 
BAMASAMI  AIYAR  v.  VENKATESWARA  AIYAR. 

23  ML  J.  1  =  18  Ind.  Gas.  171  =  14  Cr.  L.J.  27 
=  1913  M.W.N.  851  =  14  M.L.T.  431. 

(4576)— Ss.  523,524(  =  Criw.  P^o.  Code, 1882, 
ss.  523,  524) — Seizure  of  property  by  Police 
on  suspicion — Duty  of  Magistrate. — The  duty 
of  a  Magistrate,  to  whom  a  seizure  of  property 
by  the  Police  has  been  reported,  under  s.  523, 
as  property  which  they  suspect  to  have 
been  stoien,  is  to  devliver  the  property  to  the 
person  entitled  to  the  possession  of  it,  if  there 
is  no  doubt  about  such  property  belonging  to 
him  ;  but  if  there  is  any  doubt  about  it.  he  is  to 
detain  it  and  issue  a  proclamation  to  ascertain 
whether  or  not  there  are  any  claimants  to  the 
property.  It  is  not  intended  by  the  provisions 
of  s.  523  that  any  final  step  should  be  taken  by 
the  Magistrate,  or  that  he  is  bound  to  take  any 
fioal  step,  until  after  the  expiry  of  six  months; 
but  when  the  proclamation  has  been  issued 
and  the  six  months  have  expired,  then  the 
provisions  of  s.  524  come  in  and  the  person  in 
whose  possession  it  was  found  can  come  forward 
and  show  that  it  is  his  own.  QuEENEMPRESS 
V.  MAHALABUDDIN,  22  C.  76t.  [R.,  3  L.B.R. 
197,  lOCr.L.J.  198  =  2S.L.R  32,  Cr.] 

(4577) — Ss.  523.  52^— Magistrate  —  Order 
for  disposal  of  property— No  offence  proved. — 
In  consequence  of  information  as  to  the  appli- 
cant having  been  suspected  of  having  commit- 
ted theft,  his  house    was  searched    and    some 
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jewellery  and  money  were  seized.  No  ofience- 
was  brought  home  to  the  applicant  ;  and  none 
of  the  property  was  identified  by  anybody  as 
belonging  to  him.  The  Magistrate  issued  a 
proclamation  under  s.  523  (2)  of  the  Crim.  Pro. 
Code  ;  and  at  the  end  of  six  months  from  its 
date  ordered  the  property  to  be  at  the  disposal 
of  Government.  The  applicant  having  applied' 
in  revision  :  Held,  that,  in  the  circumstances 
of  the  case,  the  intention  and  spirit  of  ss.  523 
and  524  of  the  Crim.  Pro.  Code  had  been 
disregarded  ;  that  the  order  made  by  the 
Magistrate  was  an  improper  order ;  and  that- 
the  property  should  be  returned  to  the  applicant. 
In  re  Kareppa  Chanbasappa  17  Bora.  L.R. 
79  =  3  Bora  Cr.  C.  12  =  16Cr.  L  J.  207  =  27  Ind. 
Cas.  767. 

(4578)— Ss.  523,  52^— Property  seized  front- 
accused  by  police — Issue  of  proclamation — No 
claimant  coming  fonvard  for  over  6  months  from 
date  of — Evidence  in  support  of  accused's  claim 
neither  satisfactory  nor  sufficient  to  show  falsity^ 
thereof — Presumption  in  his  favour — Evidence 
Act,  s.  110 — Whether  affected  s.  524,  Crim. 
Pro.  Code. — Where  property  was  seized  by  the 
Police  under  s.  523,  Crim.  Pro.  Code,  from  the 
accused  and  no  claimant  came  forward  to  claim 
the  same  though  a  proclamation  was  issued 
over  6  months  ago,  and  where  the  Magistrate 
said  that  the  evidence  produced  by  the  accused 
in  support  of  his  claim  was  suspicious  though 
several  items  of  the  property  bore  his  name  but 
no  evidence  was  elicited  to  show  clearly  that 
the  accused's  claim  was  false :  Held  that, 
under  the  circumstances,  the  proper  and  safest 
course  is  to  follow  the  presumption  laid  down 
in  s.  110  of  the  Evidence  Act  and  to  hold  that 
the  accused  is  the  owner,  in  the  absence  of 
proof  to  the  contrary.  (5  Bom.  L.R,  25,  F,}  Th& 
words  '  is  unable  to  show  that  it  was  legally 
acquired  by  him'  in  s.  524,  Crim.  Pro.  Code,  da 
not  reverse  the  presumption  under  s.  110,. 
Evidence  Act.  ASLUM  wd  GUD  MaHOMED  v. 
CROWN,  8  S.L.R.  141  =  16  Cr.L.  J.  138  =  27 
Ind.  Cas.  202. 

S.  524  (  =  1882,  a.  524  ;  1872,  a.  417 ;  1861, 

a.  I32j. 

(4579)— S.  524  {Crim.  Pro.  Code,  1872,  s,  417) 
— Appeal- — The  appeal  allowed  by  s.  417  is  an 
appeal  in  the  full  sense  of  ch.  XX  and  must 
be  governed  by  its  provisions.  EMPRESS  v. 
DIN  Dayal,  A.W.N.  1881,  150. 

(4580)— 8.  524— See  MAGISTRATE,  JURIS- 
DICTION OF— GENERAL  JURISDICTION,  23  B. 
494. 

(4581)— S.  524— See  Nos.  4576,  4577,  4578» 
supra. 

S.  526,  paras  1.  2,  4  to  7  (=1882,  s.  526  ; 

1872,  a.  64;  1861,  s    35) ;  para  8  (  =  1882, 
8.  526-A),  and  para  3  new. 

(4582) — S.  526  — Construction. — The  words- 
"commencement  of  the  hearing"  in  s.  526, 
Crim,  Pro.  Code,  must  mean  the  commence- 
ment of  the  hearing  in  the  Court  objected  to, 
or,   in  other  words,  in  the  Court  to  which  the- 


2217  THE  ALL  INDIA.  DIGEST. 


2218 


•Crini,  Pro.  Code  (Act  V  of  iS9S)— continued.  8] 

notification  subsequently  referred  to  in  the 
section  applies  or  is  made.  An  application  to  a 
District  Magistrate,  on  his  taking  up  a  case  for 
trial,  for  the  adjournment  of  it,  the  trial  of 
>vhich  an  Assistant  Magistrate  was  prevented 
from  completing  owing  to  his  transfer,  must  be 
held  to  have  been  made  at  the  earliest  possible 
ftime.     KISHORI  GlEl  v.    RAM  NARAYAN  GIR, 

5  C.W.N.  77. 

(4583)— S.  52&~Hi9h  Court,  powers  of, 
under — "  Criminal  case,"  scope  of  expression. — 
Under  the  above  section,  the  High  Court  has 
power  to  transfer  proceedings  taken  under 
ss.  110,  112  of  the  Code  from  the  Court  of  one 
District  M-igistrate  to  the  Court  of  another 
District  Magistrate.  The  expression  "  Crimi- 
nal case "  in  cl.  e  (ii)  of  the  above  section 
includes  proceedings  of  a  criminal  nature 
under  the  Code  other  than^enquiries  into,  or 
trials  of,  offences.  Mathura  PARSHAD  v. 
Queen-Empress,  3  O.C  217.  (16  A.  9.  Diss.; 
19  A.  291,  D.)  [R.,  7  Cr.  L.  J.  423  =  110. 
€.61.] 

(4584) — S.  526 — Grounds  for  transfer  of  crimi- 
nal cases — "  Criminal  case,"  meaning  of  expres- 
sion.— Where  incidents  have  occurred  giving  rise 
to  a  reasonable  apprehension  in  tbe  mind  of 
the  accused  person  that  he  would  not  receive  a 
fair  and  unprejudiced  trial  at  the  hands  of 
tbe  Magistrate,  although  there  may  not  be  any 
Eeal  bias  in  the  latter,  the  accused  is  entitled 
to  have  a  transfer.  The  mere  fact  that  the 
District  Magistrate  is,  in  his  capacity  as  Collec- 
tor, concerned  in  the  management  of  an  estate 
under  the  Court  of  Wards,  is  no  ground  for  the 
transfer  of  a  case  brought  against  the  tenants 
of  the  estate,  to  another  District  from  the  file 
•of  a  Subordinate  Magistrate  before  whom  the 
case  was  pending.  BAKTU  SINGH  v.  KalI 
Prasad,  28  C.  297.  (is  C  247,  23  C.  495,  R.) 

(4585)— S.  526  —  Application  for  transfer 
■under —  What  should  Magistrate  consider — Prac- 
tice.— A  District  Magistrate  entertaining  an 
application  for  the  transfer  of  a  case  must 
■  understand  that  the  impressions  produced  in 
his  own  mind  as  to  the  impartiality  of  the 
Magistrate,  require  less  consideration  than  the 
effect  likely  to  be  produced  in  the  minds  of  the 
parties  and  their  witnesses,  by  the  selection  of 
a  Magistrate  whose  personal  antecedents  or 
circumstances  have  however  unavoidably  con- 
nected him  with  either  the  one  party  or  the 
other.  Such  considerations  could  not  alto- 
gether be  overlooked  even  by  the  High  Court, 
if  it  had  to  determine  whether  a  transfer  should 
be  directed.  In  re  PanDURANG  GOVIND 
Pdjari,  25  B.  179  =  2  Bom  L.R  755.  (25  C. 
727,  19  A.  64,  23  0.  495,   25    C.  727,  R.)    [R., 

6  Bom.  L.R.  480.] 

(4586) — S,  526 — Circumstances  under  which 
transfer  allowed — Grounds  for  transfer. — What 
the  Court  has  to  consider  in  an  application  to 
transfer  a  criminal  case  is  not  merely  whether 
there  has  been  a  real  bias  in  the  mind  of  the 
i^esiding  Magistrate  against  the  accused,  but 
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also  the  further  question  whether  incidents 
may  not  have  happened  which,  though  suscep- 
tible of  explanation,  and  which  would  perhaps 
pass  unnoticed  but  for  the  trial  he  is  undergo- 
ing, would  alarm  him  and  lead  him  to  think 
that  his  conviction  is  a  foregone  conclusion- 
Where,  therefore,  the  District  Magistrate  re- 
fuses an  interview  to  an  accused  person  and 
cancels  his  license  to  carry  arms,  though  the 
circumstances  are  not  enough  to  show  that  the 
Magistrate  is  prejudiced  against  the  accused, 
yet  are  sufficient  grounds  for  transfer  from  the 
district.  Ram  KISHEN  Das  v.  KING-EM- 
PEROR,  10  A.LJ.  357  =  13  Or.  L.J.  823  =  17 
Ind.  Gas  567  =  35  A.  5.  (19  A.  64,  F.)  [R., 
12  A.LJ.  33  =  14  Or.  L.J.  666  =  21  Ind.  Cas. 
906,  12  A.L.J.  365.] 

(4587)— S.  526— Transfer  of  criminal  case 
— Grounds  of  transfer. — Per  Taylor,  J- — Next 
to  the  importance  of  deciding  a  case  fairly  and 
impartially,  is  the  importance  of  conducting 
oneseif  in  such  a  manner  as  to  inspiie  in  tbe 
mind  of  parties  a  confidence  that  nothing  but 
absolute  justice  would  be  done  to  them  ;  if  by 
reason  of  the  words  or  conduct  of  a  Magistrate, 
before  whom  a  case  is  pending,  any  party 
reasonably  apprehends  that  there  is  a  bias 
against  him  in  the  mind  of  the  officer  concern- 
ed, it  would  be  expedient  for  the  ends  of  justice 
to  transfer  the  case  from  his  file  to  that  of  some 
other  officer  competent  to  try  it,  though  there 
may  not  be  any  actual  bias.  Per  Ghose,  J. — 
The  expression  "  criminal  case  "  in  s.  526  may 
be  understood  as  simply  distinguished  from  a 
civil  case,  or,  in  other  words  a  criminal  case  is 
one  over  which  a  Criminal  Court  exercises 
jurisdiction.  Per  Taylor,  J.  —  The  phrase 
"  criminal  case  "  is  intended  to  be  used  in  a 
limited  sense  and  not  to  apply  to  every  case 
cognisable  by  a  Criminal  Court.  LOLIT  MOHAN 
MOITRA  V,  SURJA  KANTA  ACHARJBE,  28  C. 
709  =  5  C.W  N.  749.  (23  G.  495,  25  0.  727, 
R.)  [R.,  34  A.  533  =  10  A.L.J.  27  =  13  Or.  L. 
J.  452=  15  Ind.  Cas.  84,  14  Cr.  L.J.  529=14  M. 
L.T.  200  =  21  Ind, Cas.  129  =  1913  M.W.N.  728; 
Cons.,  15  Cr.  L.J.  359  =  23  Ind.  Cas.  727  =  18 
C.W.N.  393.] 

(4588)— S.  526— Transfer  of  criminal  case — 
Grounds  for. — The  transfer  of  a  criminal  case 
should  not  necessarily  be  ordered  simply  be- 
cause an  accused  person  thinks  that  he  would 
not  get  an  impartial  trial,  but  the  real  question 
to  be  considered  is  whether,  on  the  facts  dis- 
clospd  in  the  application  for  transfer,  there 
arises  a  reasonable  inference  that  the  Magis- 
trate who  is  seized  of  the  case  may  be  prejudiced 
willingly  or  unwillingly  against  the  accused. 
Sumeshwar  V.  Emperor,  14  Gr.  L.J.  665  = 
21  Ind.  Cas.  906  =  12  A.L.J.  33.  (19  A.  64,  17 
Ind.  Cas.  567  =  13  Cr.  L.J.  823  =  10  A.L.J.  357 
=  35  A.  5,  D.)  [F.,  22  Ind.  Cas.  996  =  12  A.L. 
J.  399  =  15  Cr.  L.J.  368.] 

(4589)— S.  526— Transfer,  grounds  /or.— An 
appeal  was  preferred  to  the  Sessions  Judge 
from  a  conviction  under  ss.  323  and  325  of  the 
Penal  Code.  The  Sessions  Judge  after  hearing 
arguments   came  to  tbe  conclusion  that,  if  aa 
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ofience  was  committed  at  all,  it  was  one  under 
ss,  394  and  397,  Penal  Code,  and  that  the  con- 
victing Magistrate  had  no  jurisdiction  to  try  a 
case  of  so  grave  a  nature.  He  accordingly  set 
aside  the  convictions  and  sentences  under 
ss.  323  and  325  and  directed  the  accused  to  be 
committed  for  trial  on  charges  under  ss.  395, 
394,  397  and  325  of  the  Code.  Held,  that  the 
circumstances  did  not  justify  a  transfer  of  the 
case  from  the  Court  of  the  Sessions  Judge  who 
had  directed  the  commitment  and  re-triRl. 
RAM  SewAK  v.  EmPEROB,  15  Cr.  L.J.  367  = 
23  Ind.  Caa.  735. 

(4590)— S.  526 — Accused  under  bona  fide  im- 
pYessioji  of  not  having  iair  trial— Ground  of 
transfer. — HeZd  that,  where  an  accused  person 
is  under  the  bona  fide  impression  that  he  may 
not  have  an  impartial  trial  before  a  Magistrate, 
it  is  desirable  that  the  case  should  be  transfer- 
red from  his  Court  to  another  Court.  JiT 
SINGH  v.  CROWN,  4  P.W.R.  1913,  Cr.  =  14 
Cr.  L.J.  286  =  19  Ind.  Cas.  718  =  154  P.L.R. 
1913. 

(4591)— S.  526 — Transfer  of  case — Circum- 
stances giving  rise  to  an  apprehension  in  the 
mind  of  the  accused— Grounds  for  transfer. — 
In  proceedings  under  s.  110,  Crim.  Pro.  Code, 
the  accused  was  arrested  without  warrant,  an 
adjournment  of  the  case  was  refused  even  on 
production  of  medical  certificate,  bis  presence 
was  secured  under  arrest  while  he  was  ill,  he 
was  not,  till  a  late  stage,  informed  of  the 
charge  against  him  ;  and  his  prayer  to  reserve 
cross-examination  and  produce  certain  docu- 
ments and  witnesses  was  refused.  Held  that 
the  above  facts  did  not  in  any  way  show  bias 
or  prejudice  in  the  mind  of  the  Court  against 
the  accused,  but  taken,  with  the  facts  of  the  in- 
stitution of  several  criminal  proceedings 
against  the  applicant  prior  to  the  present  pro- 
ceedings would  be  liljely  to  give  rise  to  an 
apprehension  in  the  mind  of  the  accused  that 
he  is  not  likely  to  have  a  fair  and  impartial  trial 
in  the  Court  and  it  is  a  good  cause  for  transfer- 
ring the  case  from  that  Court.  Jaffer 
HUSAIN  V.  KINGEMPEROR,  12  A.L.J.  736  = 
16  Cr.  L.J.  56  =  26  Ind.  Cas.  648. 

_  (4592)— S.  blQ—Transjer  of  cases— Applica- 
tions for — Grounds  for  transfer — Apprehension 
of  parties— Reasonableness — Test, — In  dealing 
with  applications  for  transfer  of  cases,  the 
Court  has  not  only  to  take  into  consideration 
the  motives  which  might  be  supposed  to  bias 
the  Judge,  but  also  has  to  see  whether  there  is 
anything  in  the  case  likely  to  create  in  the 
mind  of  the  accused  a  reasonable  apprehension 
that  they  may  not  have  a  fair  and  impartial 
trial.  In  deciding  what  will  amount  to  a 
reasonable  apprehension,  the  Court  must  have 
regard  to  the  degree  of  their  intelligence  and 
their  honesty  and  impartiality  both  probably 
fairly  low.  MaCHal  v.  MATRU,  lO  N.L.R.  15 
=  13  Cr.  L.J.  196  =  22  Ind.  Cas.  980.  (1877, 
2  Q.B  D.  558,  R.) 

(4593) — 8.  526 — Transfer  of  criminal  case — 
Impartiality  of  Magistratenot  doubted- -Grounds 
of  transfer. — N  and  four  other  persons  were  put 
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on  their  trial,  the  former  under  s.  411  and  the 
latter  under  s.  381,  Penal  Code.  The  case  of 
N  was  subsequently  separated  from  that  of  the 
other  four  accused.  The  Magistrate  proceeded 
first  to  dispose  of  the  case  under  s.  381  which 
resulted  in  conviction.  The  case  under  s.  411 
was  then  taken  up.  Held,  that,  as  there  waa 
nothing  to  find  that  the  Magistrate  would  not 
try  the  case  with  perfect  impartiality,  the  case 
could  not  be  transferred.  NatHI  MaL  v. 
EMPEROB,  15  Cr.  L.J.  253  =  23  Ind.  Cas.  205. 

(4594)— S.  526— Transfer  of  case— Fair  and' 
impartial  trial  not  (xpecied— Grounds  for 
transfer, — Where  it  has  not  been  shown  that 
a  fair  and  impartial  trial  cannot  be  had  or 
that  an  order  of  transfer  is  expedient  in  the 
interests  of  justice,  a  case  cannot  be  transferred 
from  one  Court  to  another.  Ghanshiam  DAS 
v.  Emperor,  15  Cp.  LJ  368  =  23  Ind.  Caa. 
736.  (il  Ind.  Cas.  906  =  14  Cr.  L  J.  656  =  12 
A.L.J.  33,  26  A.  536  =  A.W.N.  1904,  94  =  1  Cr.. 
L.J.  338,  R.) 

(4595) — S.  526 — Cross  cases  of  riot  before 
same  Court — Opinion  expressed  by  Court  in  one 
case  rather  unfavourable  to  the  accused  in  the- 
cross  case —  Whether  ground  of  transfer. — Where 
two  cross  cases  of  rioting  were  pending  before  a 
Court,  and  the  Court,  on  the  trial  of  one  case, 
expressed  opinions  rather  unfavourable  to  the 
accused  in  the  other  case,  held,  tbia  is  no 
sufficient  ground  for  holding  that  that  Court  is 
not  competent  to  try  the  second  case.  EMPER- 
OR v.  Hargobind,  33  A.  583  =  12  Ind.  Cas. 
652  =  12  Cr.  L.J.  S64.     (1  C.W.N.  426,  R.) 

(4596)— S.  526  —  Transfer  —  Prejudging  a- 
cotmter  case — Sufficient  ground  for  transfer.-— 
Where  a  Magistrate  in  a  counter  case  has 
clearly  formed  an  opinion  strongly  against  a^ 
party,  the  High  Court  will,  in  the  interests  of 
justice,  transfer  the  case  to  some  other  Court, 
ABDUL  AZIZ  Sahib  v.  Emperor,  8  Ind.  Cas. 
721  =  9  M.L.T.  162  =  1910  M.W  N.  735. 

(4597)  — S.  526 — Criminal  case— Discharge  of 
cross  case  between  same  parties — Whether 
sufficient  ground  for  transfer. — The  fact  that  a 
Magistrate  had  discharged  a  cross  case  between 
the  same  parties  is  not  per  se  a  sufficient  ground 
for  transfer  of  the  case  from  his  file.  (I  S.L.R. 
37,  R.)  But,  if  the  order  of  discharge  rested  on 
the  evidence  which  he  had  beard  in  both  oases, 
there  will  be  a  sufficient  ground  for  transfer. 
Crown  v.  Marram  Dhanibux,  5  S.L.R.  264 
=  15  Ind.  Cas.  804  =  13  Cr.  L.J.  532.  (36  C- 
904,  D.} 

(4598)— S.  526—  Transfer  —  Complainant 
related  to  a  friend  of  the  Magistrate — Increasing 
of  bail  during  trial — Grounds  for  transfer. — 
Held,  that  the  fact  of  the  Magistrate's  being  a 
friend  of  a  remote  relative  of  the  complainant 
is  not  per  se  ground  for  transferring  the  case  to 
another.  Held,  also,  that  a  Magistrate  is. 
justified  in  increasing  the  amount  of  bail,  if  by 
further  proceeding  the  case  turns  up  more 
serious  than   the  first  imagined.     Under  suoK 
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oiroumstanoes  also  the  case  is  not  to  be  trans- 
ferred from  his  Court.  SITA  RAM  v.  GOBIND 
8AHAI,  i  P.  W.R.  1912.  Cr.  =66  P.L.R.  1912  = 
IS   Ind.  Cas.   314  =  13  Cr. L.J.  474. 

(4599)— S.  526 — Stay  of  proceedings  pending 
— Bule  issued  by  the  High  Court — Refusal  of 
Magistrate  to  act  on  reliable  information  thereof 
— Bias— Grounds  for  transfer.  —  Where,  after  a 
Rule  was  issued  by  the  High  Court  aud  further 
proceedings  were  stayed,  a  telegram  from  the 
Petitioners  Vakil  in  the  High  Court  intimating 
the  orders  of  the  High  Court  was  filed  before 
the  trying  Magistrate  who  refused  to  stay 
proceedings  :  Held — that  the  Magistrate  acted 
injudiciously,  and  this  would  justify  the  Court 
in  transferring  the  case.  Held  further — that, 
if  the  Magistrate  had  really  any  suspicion  or 
doubt  in  the  matter,  he  might  have  asked  the 
muktear  who  made  the  application  t  >  verify  the 
telegram  aud  satisfy  him  as  to  whether  the 
Vakil  in  the  High  Court  was  acting  under 
instructions  in  the  case.  HEM  CHANDRA 
KAR  v.  MATHUR  SANTHAEj.  16  C.W.N.  1031  = 
17  Ind.  Cas.  78  =  13  Cp.  L.J.  766. 

(4600)— S.  526  -Transfer  of  case  —  Security 
for  keeping  pe'ice  — Magistrate  acting  as  private 
arbitrator — Magistrate  if  can   subseguently  try. 

—  Grounds  for  irajisyer. -Where  aMat(istrate  has 
dealt  with  a  dispute  between  two  parties  in  an 
informal  manner  as  a  private  arbitrator:  Held, 
he  should  not  afterwards  deal  with  the  Siiine 
dispute  between  the  same  parties  as  a  Magis- 
trate, as  it  would  be  inconvenient  and  embar- 
rassing for  him  to  do  so  under  the  strict  restric- 
tions of  the  Procedure  Code  and  the  Evidence 
Act,  and  as  his  previous  informal  knowledge 
must  Dpcessarily  hamper  him  at  every  turn. 
Gobinda  Chandra  Ray  v.  Gopal  Chandra 
Pandit,  18  C  L.J.  130  =  14  Gr.  L.J.  602  =  21 
Ind.  Cas.  474. 

(4601)— S.  b2&— Transfer— Magistrate' s  duty 
to  rmke  enquiries  before  futting  certain  questions 

—  Questions  prejudicial  to  accused  put  on 
insufficient  ground — Ground  for  transfer. — On 
the  assurance  given  by  his  police  peshi  clerk,  a 
Magistrate  asked  the  witness  whether  the 
accused  in  a  case  had  ever  been  challenged  in 
any  badmashi  case;  held,  that  it  was  improper 
for  a  Magistrate  to  put  such  a  question  unless 
he  had  satisfied  himself  on  the  highest  and  best 
information  that  there  was  some  real  founda- 
tion for  the  facts  mentioned  in  the  question, 
and  that  an  assurance  received  from  a  police 
peshi  clerk  was  not  a  suffioient  ground  for  put- 
ting such  a  question.  The  conduct  of  the 
Magistrate  putting  the  question  gave  sufficient 
cause  to  the  accused  to  apprehend  that  a  fair 
and  impartial  trial  will  not  be  held  by  that 
Magistrate  and  it  was  a  good  ground  for  the 
transfer  nf  the  case  from  his  Court.  SUBAJ 
Prasad  Vaish  v.  Kingbmperor,  12  A.L  J. 
50  =  23  Ind.  Cas.  186  =  15  Cr.  L.J.  234. 

(4602) — S.b2&— Transfer  of  case — Proceedings 
initiated  under  orders  of  District  Magistrate — 
Deputy  Magistrate  of  District,  ivheie  accused 
is  tried,    appearing    as  prosecution  witness. — 
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Where  the  proceedings  against  au  accused 
were  initiated  under  the  orders  of  a  District 
Magistrate  and  one  of  the  important  witnesses 
for  the  prosacution  was  a  Deputy  Magistrate  of 
the  same  District.  Held,  that,  under  such 
circumstances,  the  case  ought  to  be  traosterred 
to  some  other  District.  BANS  GOPAL  PANDE 
V  Emperor,  15  Cr.  L.J.  543  =  24  Ind.  Cas. 
951. 

(4603) — S,  526— Case  triable  by  Sessions — 
Transfer,  grounds  of  —  Magistrate  making 
enquiry  expressing  strong  views  and  going  to  be 
produced  as  a  witness — Transfer  not  alloioed. — 
Where  a  case  is  triable  by  a  Court  of  Session,  it 
will  not  be  a  good  ground  for  the  transfer  of 
the  case  from  the  Court  of  the  Magistrate 
holding  an  enquiry  that  the  Magistrate  express- 
ed certain  strong  views  against  a  party,  or 
that  he  is  going  to  be  produced  as  a  witness. 
Muneshar  v.  RAGHUBAR.  11  A.L.J.  741  =  14 
Cr.  L  J.  .555  =  21  Ind.  Cas.  155. 

(4604)  —  S.  326-  Transfer  of  case— Allegation 
that  Magistrate  trying  the  case  is  essen'ial  ivitness 
for  the  defence— Strict  scrutiny — Necessity  for 
— Duly  of  ap^llicant  to  shorv  that  Magistrate's 
testimony  is  essential  and  likely  to  aid  his  case — 
Burden  of  proof  — Transfer  disallowed  i'l  absence 
of  such  proof. — Au  application  under  s.  526, 
Crim.  Pro.  Code,  for  transfer  of  a  case  pending 
before  a  Magistrate  on  the  ground  that  the 
Magistrate  is  a  necessary  witness  for  the  defence 
must  be  strictly  scrutinized.  It  cannot  be  the 
intention  of  the  Legislature  that  this  latitude 
ahniild  be  given  to  the  accused  unless  there  are 
sufficient  grounds  for  his  allegation.  Iq  such 
a  case,  a  very  heavy  burden  of  proof  that  the 
evidence  of  the  Magistrate  is  necessary  lies  on 
the  applicant.  (26  A.  536,  Doubted.)  It  is  not 
expedient  to  order  a  transfer,  unless  it  is  clearly 
shown  that  the  evidence  of  the  Magistrate  is 
really  essential  for  the  accused's  defence  and 
that  there  is  a  likelihood  that  he  would  give 
evidence  which  would  aid  the  accused  in  his 
defence.  NabiBUX  KHAN  Ahmbd  Khan  v. 
The  Crown,  8  S.L.R.  170  =  l6Cr.  L.J.  222  =  27 
Ind.  Cas.  346. 

(4605) — S.  526  -Iransfer — Delay  in  applying . 
An  application  for  transfer,  under  s.  526  of  the 
Code,  ought  to  be  put  forward  at  the  earliest 
possible  opportunity,  after  the  concurrence  of 
whatever  facts  or  circumstances  are  alleged  as 
afiordiug  reasonable  basis  for  such  application. 
ashiq  Hussain  v.  Emperor,  15  Cr.  L.J. 
536  =  24  Ind    Cas.  843. 

(4606)  — S.  526 — Transfer  of  criminal  case — 
Practice. — Ordinarily,  the  High  Court  does  not 
transfer  a  case  pending  before  a  Magistrate, 
unless  the  party  applying  lor  tr^insfer  has 
moved  the  District  Magistrate  before  coming 
to  the  High  Court.  In  re  D.  PONSECA,  6 
Bom.  L.R.  480.  (25  B.  179  =  2  Bom.  L.R. 
755,  R  ) 

(4607)— S.  526 -Transfer  of  Criminal  case— 
Failure  to  give  notice  of  transfer  application^ 
Order — Legality.— Although,  as  a  general  rule, 
notice    of    the    application    for   transfer   of   a 
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oriminal  case  should  be  given  the  failure  to 
give  notice  doe;'  not  render  an  order  of  transfer 
illegal.  In  re  MASHA  SABJEE  SahIB,  8  M. 
L.T.  222  =  7  Ind.  Gas.  856  =  11  Cr.  L.J.  533. 
(26  M.  41,  R.) 

(4608)— S,  526  {  =  Grim.  Pro.  Code,  1882. 
S.  526) — Powers  of  Judicial  Commissioner  in 
respect  of  transfer  of  cases  under — Loioer  Burma. 
— The  Judicial  Commissioner  has  no  power  to 
transfer  a  ease  from  one  Sessions  Court  to 
another  on  the  reference  of  the  Sessions  Judge, 
who  should  proceed  by  motion  under  s.  526, 
Grim.  Pro.  Code,  1882.  QueeN-EMPRESS  v. 
NGA  SHWE  Gyaw,  L.B.R.  1!72  1892,  256. 

(4609)— S.  526  {  =  Crim,  Pro.  Code,  1882, 
s.  526) — Jurisdiction  of  Santhal  Pergunnahs 
Courts  —  European  British  subject  —  High 
Court's  jurisdiction  to  transfer — Bengal  Act 
XXXVII  of  1855 -Grounds  for  transfer.— A 
Court  of  Magistrate  in  the  Santhal  Pergunnahs 
is,  as  regards  the  trial  of  a  European  British 
subject,  subordinate  to  the  High  Court,  and 
the  High  Court  can,  under  s.  526  of  Crim.  Pro. 
Code,  direct  the  transfer  of  a  case  in  which  such 
subject  is  concerned.  Where  there  are  circum- 
stances which  might  reasonably  lead  the  peti- 
tioner applying  for  a  transfer  to  believe  that 
the  Magistrate  has  to  some  extent  prejudged 
the  case  against  him,  and  that  he  will  in  conse- 
quence be  prejudiced  in  the  trial,  the  transfer 
of  case  should  be  ordered.  In  the  matter  of 
the  petition  of  WILSON,  18  C.  247.  [R.,  28  C 
297;  33  C.  1183  =  10  C.W.N.  793  =  3  C.L.J. 
637.] 

(4610)— S.  526  {  =  Crim  Pro.  Code.  18S2, 
s.  526) —  Disqualifiealion  of  Magistrate. — The 
mere  fait  that  a  Magistrate,  in  whose  Court  a 
criminal  case  is  pending, may  be  summoned  as  a 
witness  for  the  defence,  is  not  of  itself  a  reason 
for  the  transfer  of  the  case  from  the  Court  of 
such  Magistrate  ;  but  it  may  bo  a  reason  for 
such  Magistrate  committing  the  case  to  the 
Court  of  Sessions  instead  of,  in  the  event  of  a 
conviction,  passing  sentence  himself.  In  the 
matter  of  the  petition  o/MlRZA  ABDULLAH, 
A.W.N.  1897,  17. 

(4611)— S.  52G— Transfer— Courts  of  Chief 
Presidency  Magistrate  and  other  Presidency 
Magistrates— Equal  or  superior  jurisdiction- 
Meaning  of  jurisdiction — High  Court — Letters 
Patent,  Rule  29— Charter  Act,  s.  15— Poioer  of 
transfer. — Two  Courts  are  of  equal  jurisdicion 
when  they  are  empowered  by  law  to  entertain 
the  same  class  of  cases  and  to  dispose  of  them 
in  the  same  way.  The  Court  of  an  ordinary 
Presidency  Magistrate  is  a  Court  of  equal 
jurisdiction  with  that  of  the  Chief  Presidency 
Magistrate.  On  general  principles  it  is  most 
natural  and  desirable  that  the  High  Court 
should  possess  the  power  of  transferring  a  case 
from  the  file  of  a  Chief  Presidency  Magistrate 
to  that  of  any  other  Presidency  Magistrate. 
Where  the  allegation  is  not  that  the  Magistrate 
.  is  prejudiced  or  unfitted  to  try  the  case,  but 
that  he  does  not  possess  the  amount  of  scholar- 
ship in  Telugu  and  Sanskrit  which  is  necessary 


Grim.  Pro.  Gode  (Act  Y  of  iS96)— continued. 

to  correctly  understand  a  book  in  respect  of 
which  the  charge  is  lodged,  it  was  held  there 
was  no  good  ground  for  transfer.  VenkaTES- 
WARA  SASTBI  v.  EMPEROR,  1911,  2  H.W.N. 
50  =  11  Ind.  Caa.  795  =  12  Gr.  L  J.  451  =  10 
M.L  T.  518. 

(4612) — S.  5'2G  —  Appeal,  adjournment  of — 
Application  for  transfer  made  to  High  Court  at 
earliest  opportunity  after  receipt  of  notice  of 
hearing. — An  appeal  was  presented  by  some 
accused  to  a  District  Magistrate  on  the  15th  of 
May  1914,  who  transferred  it  on  the  same  day 
to  a  Joint  Magistrate.  The  Joint  Magistrate 
issued  the  notice  of  hearing  of  the  appeal  on  the 
15th  of  July  1914,  which  was  served  on  the  17th 
July  1914,  fixing  the  21st  of  July  1914  as  the 
date  for  hearing.  The  High  Court  being  closed 
on  the  18th  and  19th  of  July  1914,  the  accused 
applied  to  the  High  Court  on  the  20th  July  1914 
for  transfer  of  the  appeal  and  thereafter  on  the 
21st  they  applied  to  the  Joint  Magistrate  to  ad- 
journ the  hearing.  The  Joint  Magistrate  refa'ied 
to  adjourn  on  the  ground  that  the  accused  had 
had  sufficient  time  to  apply  to  the  High  Court 
but  delayed  and  thereafter  heard  the  appeal  on 
merits  and  dismisssed  it  : — Held,  that  the 
hearing  of  the  appeal  should  have  been  adjourn- 
ed as  the  accused  had  applied  for  transfer  on 
the  first  day  they  could  have  applied,  after 
receipt  of  notice.  In  re  VbnuGOPAL  REDDY, 
16  Cf.  L.  J.  244  =  28  Ind.  Gas.  100. 

(4613)— 8.  52^>— Jurisdiction  of  High  Court 
to  transfer  oasea  from  Ag«nt  to  Governor  in 
Agency  Tracts  of  G:injam  and  Viaagapatam — 
See  ACT  XIV  OF  1874,  14  M.  121  =  2  Weir  7. 

(4614)-S.  526— See  ACT  XIV  OF1874,  ss.  3, 
5,  6,  10  B.  274. 

(4615)— S.  526— See  Act  XVIII  OF,1879,3S.  13 
and  14,  41  P.R    1888,  Cr. 

(4616)— S.  526— See  ACT  XXI  OF  1879,  s.  8, 
9  B.  333. 

(4617) -S.  526— See  Dispute  as  to  Pos- 
session of  Immoveable  Property,  12  M.L. 
J.  391  =  2  Weir  678  =  26  M.  l88. 

(4618)— S.  526— See  MAGISTRATE,  DUTY 
OP,  5  C.W.N.  110. 

(1619)— S.  526— See  PENAL  CODE,  ss.  193 
and  199,  1  Weir  176  =  1  Weir  822  =  2  Weir 
686. 

(46201— S.  526-See  Nos.  71,  609,  610,  707 
741  to  744,  1222,  1233,  1234,  1235, 1236,  1237, 
1584,  1813,  1886. 1977,  2066,  2127,  2167  a,  2212 
2669,2670,3143,  3145, 3169,  4224,  4547,  supra. 

(i62l)— S .  526  (a)  ,(e)— Transfer— Grounds  for 
— Fair  and  impartial  trial  ~ Apprehension  in  the 
accused's  mind  —Further  evidence — Disallotving 
questions— Rejection  of  application  to  summon 
witnesses. — The  taking  of  irrelevant  ev  ilence, 
by  a  Magistrate  dealing  with  a  criminal  case, 
his  interference  with  the  cross-examination  of 
witnesses  by  disallowing  questions  on  the 
ground  that  they  are  indecent  or  scandalous, 
his  dismissing  an  application  for  summoning  a 
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large  number  of  witnesses  on  the  ground  that 
it  was  made  for  the  purpose  of  vexation  or 
delay,  are  not  sufficient  to  raise  in  the  mind  of 
the  accused  a  reasonable  apprehension  that  a 
fair  and  impartial  trial  will  not  be  had  and  do 
not  make  it  expedient  for  the  ends  of  justice 
that  the  case   should   ba  transferred.     Jagqan 

V.  King  Emperor.  12  A  L.J.  399  =  is  Cr.  L 
J.  212  =  22  Ind.  Caa.  996  =  36  A.    239.  (12  A.L 

J.  33,  6  0.  491.  19  A.  64,  23  G.  495,  1877,  2  Q 
B.D.  559,  567,  1899,  43  Oh.  D,  366,  384,  1875 
1  Q  B.D.  173,  1831.  8  Q.B.D.  383.  1894,  1  Q 
B.D.  750,  758, 1864,  B.  &  8. 915,  26  C.  587,  R.) 

(4622)— S.  526  (1,  2,  4  to  7)— Special  Court 
of  Burma,  appeal  to— See  BUR.  ACT  XVII  OP 
1875,  s.  35,  4C.  667. 

(4623)  — S.  526,  subs.  Q— Application  for  ad- 
journment before  commencement  of  hearing — 
Duty  of  Court  — Refusal  to  gran',  adjournment, 
effect  of . — The  law  does  not  require  that  an  appli- 
cation for  postponement,  under  s.  526,  sub-s.  8, 
or  an  application  to  the  High  CourC  for  transfer, 
should  be  made  within  any  particular  period 
before  the  date  fixed  for  hearing.  It  requires 
only  that  the  party  should  notify  to  the  Court 
before  which  the  case  is  pending,  before  the 
commencement  of  the  hearing,  his  intention  to 
make  an  application  for  transfer  of  the  case.  If 
such  an  intention  is  notified  at  however  short  a 
time  before  the  commencement  of  the  hearing, 
the  Court  before  which  the  case  is  pending  is 
bound  to  exercise  its  power  of  postponement  or 
adjournment  without  reference  to  any  opportu 
nity  that  the  party  might  have  had  of  making 
an  application  at  doma  earlier  time.  The  refusal 
to  grant  such  application  is  illegal  and  the  whole 
of  the  proceeding.?  that  follow  it  cannot  be 
supported.  SURAT  LaLL  CHOWDHRY  v.  EM- 
PEROR, 29  C  211  =  6  C.W.N.  231.  (15  0  455. 
F.\  19  M.  375,  D.)  [F.,  8  C.W  N.  77,  9  Cr.L  J. 
274  =  1  S.L.R.  35,  Cr  ,  10  Cr.  L.J.  570  =  4  Ind. 
Cas.  379  =  3  S.L.R.  155,  33  C.  1183  =  10  C.W. 
N.  793  =  3  U.L.J.  637;  R.,  35  M.  701  =  10  Ind. 
Cas.  380=1911,  2  M.W.N.  311  =  12  Cr, L.J.  271; 
D.,  8  O.W.N.  910  =  31  0.  715.] 

(4624)— S.  526(8)  (  =  Criw.  Pro.  Code,  s.  526- 
A)  —Application  for  adjournment  for  moving  the 
High  Court  to  transfer  the  case — ReHcsal  of  the 
application — Effect. — Under  s.  526-A,  added  by 
Act  III  of  1884,  the  Public  Prosecutor,  or  the 
complainant  or  the  acouaed,  has  the  right  to 
notify  to  the  Oour',  before  which  a  case  or 
appeal  is  pending,  before  the  commencement  of 
the  hearing  of  the  case,  that  he  intends  to  make 
an  application  to  the  High  Court  to  transfer  the 
case;  and  if  he  does  so,  the  Court  should  grant  a 
postponement  or  an  adjournment.  The  words 
of  the  section  make  the  granting  of  the  adjourn- 
ment obligatory.  A  refusal  to  grant  the  appli- 
cation is  illegal,  and  the  whole  proceedings 
that  follow  such  refusal  cannot  be  supported. 
Queen-Empress  v.  Gayitri  Prosunno 
GH0S.^D,  15C  433.  [F.,  29  C.  211  =  6  C.W.N. 
251,  33  C.  1183  =  10  O.W.N.  793  =  3  G.L.J.  637, 
3  S.L.R.  155  =  4  Ind.Oas.  379,  24  P.L.R.  1904; 
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R.,6  C.W.N.  717,  1  S.LR.  35,  Gr.=9Cr. 
L.J.  274;  D..  31  C.  715  ;  Expl,  19  M.  375  =  2 
Weir  682.] 

(4625)— S.  526  (8)  —  Transfer  o1  case  — 
Adjournment  —  Accused — Proper  place  for- — 
Though  s.  526  (8)  only  makes  it  obligatory  to 
postpone  a  case  when  notification  is  made  to  the 
Court  before  commencement  of  the  hearing,  yet 
when  it  appears  that  a  bona  fide  application  for 
transfer  is  about  to  be  made,  it  would  usually 
be  well  for  the  Magistrate,  at  any  stage,  to  grant 
a  reasonable  time  to  enable  it  to  be  made. 
Dock  18  the  accommodation  provided  in  Courts 
for  persons  accused  of  criminal  ofiences,  and  it 
is  entirely  an  act  of  indulgence  on  the  part  of  a 
Court  to  allow  an  accu-^ed  person  to  remain 
outside  it.  Sardar  ALDaM  SinGH  v. 
Brindaban,  13  Or.  L.J.  584=13  Ind.  Cas. 
1000  =  5  Bur.  L.r.  137. 

(4626)— S.  526  (B)— Transfer  of  case,  accused's 
intention  to  apply  for,  notified  tvhere  trial  about 
to  commence —  Adjournment  refused  by  Magis- 
trate— Opportunity  of  applying  to  High  Court  for 
transfer  to  be  givbn  to  accused— Retrial. — Where 
the  accused  notified,  when  the  trial  was  about 
to  begin,  their  intention  to  apply  for  transfer  of 
the  case  and  asked  for  an  adjournment,  and  the 
Magistrate  refused  to  grant  it  urgently  proceeded 
with  a  case  and  convicted,  and  sentenced  the 
accused,  but  it  was  found  that  the  adjournment 
could  not  have  been  asked  for  earlier  :  Held, 
that  the  Magistrate  ought  to  have,  under 
s.  526  (8),  Grim.  Pro.  Code,  granted  the 
adjournment  so  as  to  allow  the  accused  an 
opportunity  of  making  an  application  for 
transfer  before  the  High  Court.  Held,  also,  that 
the  case  should  be  seat  for  retrial  to  some  other 
Magistrate.  RamananD  SINGH  v.  EmPEROR, 
15  Cr.  L,J.  507  =  24  Ind.  Gas.  593. 

(4027) — S.  526  (8) — Sessions  trial — ADplication 
for  adjournment  —  Application  made  after 
reading  the  charge — '  Before  the  commencement 
of  the  hearing,'  meaning  of — For  the  purpose  of 
s.  526  (8),  Grim.  Pro.  Code,  the  hearing  ortrial 
must  be  taken  to  include  ail  the  proceedings 
taken  to  determine  a  case,  and  the  first  step  in 
the  hearing  at  a  Sessions  trial  is  the  reading 
and  explaining  of  the  charge  to  the  accused. 
Where,  at  a  Sessions  trial,  the  accused  applied 
for  an  adjournment  under  s.  526  (8),  Grim.  Pro. 
Gode,  to  enable  him  to  apply  for  a  transfer  of 
the  case,  after  the  charge  was  read  out  and 
explained  to  him  :  Held  that  this  was  not  an 
application  made  after  the  commencement  of 
the  hearing,  and  that  the  Court  w*s  not  bound 
to  grant  the  adjournment.  KALI  MUDALY  v. 
Emperor,  10  Ind.  Caa.  380  =  I2Cr  L  J.  271  = 
1911,  2  M.W.N.   311.     (29  0.  211,   Not  Appr.) 

(4628)— S.  526  {8)— See  Adjournment,  31 
0.  715  =  8  O.W.N  910,  6  C.W.N.  717. 

(4629)— Ss.  526  (8),  344  {  =  Crim.  Fro.  Code, 
1882,  ss.  526-4  and  344).— Although  the  words 
"  shall  exercise  "  in  s.  526-A  of  the  Cnm.  Pro. 
Code,  is  obligatory,  yet  the  obligation  is  not, 
necessarily  and  under  all  circumstances,  to 
grant    a   postponement,  but  only  to  give  the 
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party  a  reasonable  time  for  obtaining  the  orders 
of  the  High  Court.  The  postpcnement  la  no 
part  of  the  essence  of  the  obligation.  By  itself 
a  postponement  might  be  either  useless,  if  it 
were  for  too  short  a  time,  or  superfluous,  if 
there  was  sufl3cient  time  without  any  postpooe- 
ment.  The  essence  of  the  obligation  is  that 
the  party  should  have  a  reasonable  time  to 
move  the  High  Court  and  obtain  its  orders,  If 
he  has  such  reascnable  time  when  the  applica- 
tion is  made,  there  is  no  obligation  to  grant 
any  further  tinje  When  there  is  a  sufficient 
time  between  the  date  of  the  application  for 
postponement  and  tbedatefixed  for  the  conduct 
of  the  trial  to  move  the  High  Court  for  a  transfer 
and  to  obtain  its  orders  thereon,  the  refusal  to 
grant  an  adjournment  is  not  illegal.  QUEEN- 
EliPRESS  V.  ViRASAWMl,  19  M.  375  =  2  Weir 
680  =  6  M.L.J.  195.  [D..  29C.  2ll  =  6  C.W.N. 
251;  R.,  31  C.  715  =  8  CW.N.  910,  1  PR.  1913 
Cr.  =  254P.L.R.  1912  =  17  Tnd.  Cas'.  58=13  Cr. 
L.J.  746  =  42  P.W.R.  19li.] 

(4630)— Ss.  526,  101— Transfer -Proceedings 
under  s.  107— District  Magistrate's  power  to 
send  them  to  secoyid  class  Magistrate. — The 
District  Magistrate  is  not  competent  to  transfer 
a  caso  under  s.  107  to  a  Magistrate  of  the 
Second  Cla^s  wbo  has  no  jurisdiction  to  hear 
the  case.  GOBIND  SAHAI  v.  KING-EMPEROR. 
12  A.L.J.  »136  =  37  A  20=16  Cr  L  J.  55  =  26 
Ind.  Caa.  647.     (24  A.  15 1,  D.) 

(4631)— Ss.  526,  110— T/ans/ero/  proeeedirgs 
under  s.  190  to  another  District  —  Jur'saiciion  of 
Court  to  which  case  is  transferred. — S.  526 
enables  the  High  Court  to  transfer  criminal 
proceedings  instituted  under  s  110  of  the 
Code,  once  they  have  befn  properly  instituted, 
from  one  district  to  another,  to  a  Court  of 
superior  or  equal  jurisdiction,  and  the  order  of 
the  High  Court  will  give  jurisdiction  to  the 
Court  to  which  such  proceedings  are  trant-ferred, 
A  District  Magistrate  admitted,  in  his 
reply  to  an  application  for  transfer  of  a  case, 
that  he  had  tnkeri  a  keen  personal  interest  m 
the  case  and  was  saiisfied  of  the  applicant's 
guilt  ;  held,  that  this  was  sufficient  to  arouse 
in  the  minds  of  the  applicant  a  reasonable 
apprehension  that  he  would  not  have  a  fair 
and  impartial  trial  in  the  district.  WAHID 
ALi  Khan  v.  King  Emperor,  7  A.L  J.  8i3  = 
6  Ind.  Cas.  374  =  11  Cr.L, J.  412.  (16  A.  9, 
Not  F.) 

(4632)— Ss.  526,  WO  —  Prrceedv.igs  ur.der 
s.  110,  Crim.  Pro.  Code,  Chief  Court  not 
empowered  to  transfer— Punjab  Courts  Act.  s.33 

—  Power  of  general  superintendence— Whether 
enlarges  poioer  undtr  s.  526,  Crim-  Pro.  Code. 

—  The  Chief  Court  is  not  empowered  under 
s.  526,  Crim.  Pro.  Code,  to  direct  the  transfer 
of  proceedings  under  -s.  110  from  the  Court  of 
a  Magistrate  to  the  Court  of  another  Magist^rate. 
The  general  powers  of  superintendence  and 
supervision  conferred  upon  the  Chief  Court  by 
s.  33  of  the  Punjab  Courts  Act  relate  to  the 
administrative  control  which  it  exercises  over 
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subordinate  Courts,  and  cannot  be  interpreted- 
as  enlarging  the  powers  which  are  specifically 
granted  to  it  for  a  particular  purpose  by  s.  526, 
Crim.  Pro.  Code.  CROWN  v.  AHMAD  BakSH, 
5  PR.  1914,  Cr.=  154  PL. R.  1914  =  24  Ind. 
Cas.  971  =  15  Cr.L  J.  563.  (15  A.  365,  4  P. R. 
1896,  Cr.,  42    P.R.  1905.  Cr.,  6  P.R   1911,  Cr., 

25  B.  179,  28  C.  709,  13  P.R.  1885,  Cr.,  16  C. 
781  (787),  Appr.  ;  26  M.  188.  2  C.L.J.  614, 
34  A.  533,  Diss.;   1  P.R.  1913,  Cr.,  D.) 

(4633)— Ss.  526,  437 — Complaint  dismissed 
by  one  Magistrate — Fresh  complaint  to  another 
— Transfer  of  case- — A  complaint  under  ss  420, 
409, Penal  Code,  dismissed  on  the  complainant's 
statement  that  be  had  come  to  terms  with  the 
accused  and  did  not  wish  to  offer  any  evidence, 
can  be  reinstituted  iu  the  Court  of  .^mother 
Magistrate  who  has  jurisdiction  to  en'ertain 
it.  Where  in  a  case  there  is  a  good  deal  of  evi- 
dence (both  oral  and  documentary)  in  English 
and  the  Magistrate  in  whose  Court  the  case  is 
pending  does  not  know  English,  it  may  be 
necessary  and  perhaps  advisable  to  transfer  the 
case  to  soma  Magistrate  who  knows  that 
language.  MOHAMMAD  v.  Ali  RazA,  16  Cp. 
L.J.  73  =  26  Ind   Cas.  665. 

(4634)~Ss.  526,  ^7— Application  for  trans- 
fer of  case. — In  an  application  for  the  transfer 
of  a  case  from  the  Court  of  a  particular  Magis- 
trate, the  following  reasons  were  set  out  :  —  (1) 
that  the  applicants  who  were  butchers,  had  for 
sometime  past  had.  with  other  butchers, 
difficulties  with  the  Municipal  Board,  of  which 
the  Magistrate  was  a  member,  i2)  that  the 
evidence  of  the  Magistrate  would  be  required  in 
the  case.  Held,  that  the  first  ground  was  not 
a  valid  one,  but  that  the  transfer  ought  to  be 
granted  on  the  second  ground,  inasmuch  as  the 
accused  had  the  right  to  have  the  Magistrate 
summoned,  unless  it  was  considered  that  the 
application  should  be  refused  on  the  ground 
that  it  was  made  for  the  purpose  of  vexation  or 
delay,  or  for  defeating  the  ends  of  justice,  and 
as  it  was  not  proper  to  leave  the  decision  of  such 
a  question  to  the  Magistrate  whofe  evidence 
was  required.     EMPEROR  v.    ABDUL   LATIF, 

26  A.  536  =  A.W.N.  1904,  94. 

(4635)— OS.  526,  531— Co7n7nitment  to  Court 
having  no  territorial  jurisdiction  —  When  High 
Court  could  order  trial  to  be  held  by  such  Court. 
— The  Sessions  Judge  of  Ratnagiri  referred  a 
case  committed  to  his  Court  to  the  High  Court 
on  the  ground  that  the  oSences  with  which  the 
accused  wa"  charged  were  commuted,  if  at  all, 
in  Bombay,  beyond  his  jurisdictioQ.  Held  that, 
as  the  order  of  commitment  had  been  made, 
the  case  fell  uader  s.  531,  Crim.  Pro.  Code,  and 
that,  as  the  complainant  chose  to  go  to  Ratna- 
giri District  and  the  accused  wished  to  be  tried 
there,  the  High  Court  could  order  that  the 
trial  might  proced  before  the  Sessions  Judge 
of  Ratnagiri.  QUEEN-EmPRESS  v.  ATMARAM 
GoviND,  2  Bora  L  R.  394.  [R.,  96  PL.R. 
1901=24  P.R.  1901,  Cr  ] 

(4636)— Ss.  526,  548  {  =  Crim.  Pro.  Code, 
1882.  ss,  526,  5i8)— Right  of  accused  to  get 
copies  of  pending  proceedings  of  Magistrate- — Itt 
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an  application  under  s.  526,  Grim.  Pro.  Code, 
for  the  transfer  of  a  case  under  trial  to  another 
Court  on  the  ground  inter  alia  that  the  Magis- 
trate refused  to  grant  the  iiccused  copies  of  the 
depositions  and  proceedings  aa  the  case  pro- 
ceeded, held  that,  though  the  applicciot  had  not 
yet  been  "  aSected  by  judgment  or  order,"  or 
the  case  had  not  been  decided,  a  JIagistrate 
might  give  copies  even  of  pending  proceediugs 
as  far  and  as  speedily  as  possible,  to  accused 
persons,  though  they  may  not  have  a  legal  right 
to  them  then  and  there.  In  the  matter  of  DiA 
Shankar,  S.C.  141,  Oudh. 

(4637)— Ss.  526,  556,  190 -Proceedings  imli- 
tuted  by  Magistrate  in  another  capacity, — 
Where  a  Magistrate  initiated  the  proceedings 
in  his  capacity  as  Collector  or  Chairman  of  the 
Municipal  Board,  it  is  a  disqualification  for  his 
trying  the  case,  under  s.  556  of  the  Grim.  Pro. 
Code.  But,  if  be  initiated  the  proceedings  only 
under  s.  190,  it  is  uoti  a  disqualification  under 
s.  556.  Nor  is  it  a  proper  ground  for  transfer 
under  s.  5'26.  In  the  matter  of  the  petitiun  of 
INAYAT  HUSAIN,  A.W.N.  1899,  74.  [K.,  32 
A.  635  =  7  A.L.J.  749  =  7  Ind.  Gag.  291  =  4  Cr. 
L.J.  447.] 

S.  527  (  =  1882,  s.  527  ;  1872,  s.  64  A). 

(4638)— S.  527— See  Nos.  244,  1951,  4634, 
supra. 

S.  328  (  =  1882,  B.  528;  1872,   sa.  44,   last 

para,  47,  para  1,  48  ;  1861,  s.  36). 

(4639)— S.  528  — Order  of  Sub- Divisional 
Magistrate  transferring  case  from  one  Sub- 
Magistrate  to  another — Power  of  District  Magis- 
trate to  re-transi0^,  -Under  s.  528,  the  District 
Magistrate  and  Sub-Divisional  Magistrate  have 
co-ordinate  authority  over  Magistrates  sub- 
ordinate to  the  Sub- Divisional  Magistrate,  and 
the  order  for  a  transfer  of  a  case  made  by  the 
Sub-Divisional  ^Magistrate  cannot  oe  appealed 
against  to  the  District  Magistrate.  It  may  be 
that,  under  s.  528  a  case  once  transferred  from 
one  Magistrate  to  another  may  be  vyithdravsrn 
from  the  latter  by  the  District  Magistrate  or 
even  by  the  Sub-Divisional  Magistraoe  and  he 
may  inquire  into  or  try  such  case  himself  or 
refer  it  for  icquiry  or  trial  to  some  other 
competent  Magistrate  on  a  substantive  applica- 
tion made  that  it  is  expedient  that  the  Magis- 
trate to  whom  it  has  been  transferred  or  bis 
successor  in  office  should  inquire  into  or  try 
the  case.  Where  a  Sub-Divisional  Magistrate 
had  directed  the  transfer  of  a  case  from  the 
file  of  one  Sub-Magistrate  to  another,  it  would 
not  be  competent  to  the  District  Magistrate  to 
direct  its  re-transfer  to  the  file  of  the  Magistrate 
from  whom  it  was  transferred,  RAGHUNATHA 
Pandaram  v.  Emperor,  26  M.  130  =  2  Weir 
689.    [Bel  ,  17  Ind.  Gas.  414  =  13  Cr.  L.J.  482J. 

(4640)— iS.  528  {  =  Crim.  Pro.  Code,  1872, 
s.  47) — Power  to  withdraw  cases — Notice. — 
(1)  The  powers  given  by  s.  47  should  be  most 
carefully  exercised.  Magistrates  of  Districts 
should  use  the  extensive  discretion  given  to  them 
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to  divert  the  course  of  procedure  from  its  ordinary 
channel,  only  when  it  is  absolutely  necessary 
for  the  interests  of  justice  that  they  should  do 
so.  (2)  When  an  application  is  made  to  the 
Magistrate  of  the  District,  for  the  withdrawal 
or  the  removal  of  a  case  from  the  Court  of  a 
subordinate  Magistrate,  by  one  of  the  parties  to- 
such  case,  notice  of  such  application  should  be 
given  to  the  opposite  party,  and  an  opportunity 
should  be  aSorded,  if  he  is  desirous  of  so  doing, 
to  show  cause  against  its  being  granted.  UM- 
RAO  Singh  V.  Fakir  Chand,  3  A.  749  =  A.  W. 
N.  1S81,  53.  [F.,  6  M.L.T.  14  =  9  Gr.  L.J.  407, 
1  led.  Gas.  889,  14  G.P.L.R.  190,  10  P.L.R. 
1903  =  98  P.R.  1902,  Gr.;  R.,  8  C  393,  1  L.B.R. 
139,  U.B.R.  1904,  1st  Qr.,  Gr.  P.O..  15  ] 

(4641) -S,  528  (  =  Crim.  Pro.  Code,  1861, 
s.  B6}—  District  Magistrate — Reference. — A  Dis- 
trict Magistrate  cannot  refer  any  case  for  trial 
to  a  Full  Power  Magistrate  unless  he  has  with- 
drawn it  from  some  Court  subordinate  to  him 
under  s.  36  of  the  Grim.  Pro.  Code,  1861. 
TANNA  Magistrate's  Letter  of  14th 
June,  1870,  Rat.  Un.  Cr.  C.  34. 

(4642)— S.  528  {  =  Crim.  Pro.  Code,  1882, 
s.  528) — Magistrate  subordinate  to  Sub- Division 
Magistrate — Power  of  District  Magistrate. — 
A  Magistrate,  who  is  subordinate  to  a  Sub-Divi- 
sion Magistrate,  is  also  subordinate  to  the 
District  Magistrate,  within  the  meaning  of 
s.  528,  Crim.  Pro.  Code.  ThaMAN  GHETTI  v. 
ALAGIRI  GHETTI,  14  M.  399  =  2  Weir  688. 

(4643)— S.  528  (  =  Crim.  Pro.  Code,  1882. 
s.  528) — Poiver  to  transfer  cases  from  the  file  of 
Village  Magistrates. — Village  Magistrates  are 
not  Magistrates  under  the  Code  of  Criminal 
Procedure.  A  joint  Magistrate  has  not,  there- 
fore, the  power  to  withdraw  a  case  from  the 
file  of  a  Village  Magistrate  and  transfer  it  for 
disposal  to  a  Beoond-Glass  Magistrate.  MADA- 
VARAYACHAR  v.  SUBBA  ROW,  13  M.  94  =  2 
Weir  692.  [R.,  26  M.  394  =  2  Weir  693,  1 
Weir  783  {B)]. 

(4644)— S.  528  — Order  of  transfer — Notice  to 
show  cause — Necessity  for  issue  of. — S  528, 
Grim.  Pro  Code,  does  not  make  it  incumbent 
on  the  Magistrate  to  issue  notice  before  making 
an  order  for  transfer,  though  in  many  cases  it 
would  be  improper  to  tak3  action  under  the 
section  without  issuing  notice.  DUR  MAHOMED 
wd.  MITHO  V.  ALIiAHDINO  wd.  ALIMKHAN, 
5S.L.R.  190  =  13  lud.  Cas  224  =  13  Cr.  L  J. 
32. 

(4645) — iS.  528 — Order  of  transfer  made  by 
Sub- Divisional  Magistrate— Appeal  to  District 
Magistrate  not  maintainable  — Jurisdiction . — A 
District  Magistrate  cannot  set  aside  an  order  of 
transfer  passed  by  a  Sub-Divisional  Magistrate. 
ILTAF  HUSSAIN  V.  EMPEROR,  13  Cr.  L.J.  782 
=  17  Ind.  Cas.  4l4.     (26  M.  130,  Bel) 

(4616) — S.  528 — Magistrate  becoming  Chair- 
man, Municipal  Board — Transfer  of  cases — 
Jurisdiction  as  Magistrate. — When  a  Magistrate 
is  gazetted  to  the  office  of  the  Chairman  of  a 
Municipal  Board  and  takes  charge  of  that  office, 
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he  is  thereby  divested  of  bis  jurisdiction  as 
Magistrate.  He  ceases  to  be  subordinate  to  the 
District  Magistrate  and  the  latter  cannot 
transfer  any  criminal  case  to  him  for  trial. 
Nathi  Mal  v.  King  Emperor.  12  A.L.j! 
«90  =  36  A.  S13  =  15Gr.L.J.  693  =  26  Ind.  Gas. 
141. 

(1647)— S.  528— Transfer  of  a  case — Dispute 
about  a  mosque  between  Hindus  and  Muham- 
madans. — Held,  that  it  is  desirable  that  a  suit 
relating  to  a  mosqae  between  Hindus  and 
Muhammadans  may  be  tried  by  District  Magis- 
trate or  some  other  European  Magistrate. 
Kadir  Bakhsh  v.  Sundar  Lal,  1  P.W.R. 
1915.  Cr.  =  16Cr.  L.J.  213  =  27  Ind.  Cas.  837  = 
127  P.L.R.  1915. 

(4648)— S  528— iSee  ACT  XI  OP  1874,  8.  6, 
8  C.  851. 

(4649)— S.  528  -See  ACT  XIII  OF  1889,  s.  7, 
Eat.  Un.  Cr.  0.  849  =  Cr.  Rg.  16  of  1896. 

(4650)  — S.  528 — Defamatory  statement  in 
application  for  transfer  —  Bad  faith —  See 
Penal  Code,  ss.  2,  499. 500,  17  C.W.N.  297  = 
14Cr.L.J.  100=18  Ind.  Cas.  660-40  C.  433. 

(4651)— S  529— See  PENAL  CODE,  s.  84, 
94  P.L.R.  1909  =  6  M.L.T.  101, 

(1652) — 8.  528 — Defamatory  statement  in 
application  for  transfer--Conviotion — Legality — 
See  PENAL  CODE,  ss.  499,  500,  17  C.W.N.  449 
=  18  Ind.  Cas.  349=40  C.  441,  Note. 

(4653)— S.  528— SeeNos.  110,  181,  359,  1207, 
1247,  1647,  1648,  1674,  1730,  1887,  2097,  2632, 
3248,  3249,  3250,  3809,  4359.  supra. 

(4654)  — S.  528  (1)— Ex  parte  order— Oppor- 
tunity to  shoio  cawse.— Ordinarily  an  order 
under  s.  528  (1)  ought  not  to  be  made  on  the 
application  of  either  party,  without  giving  the 
opposite  party,  whether  he  be  complainant  or 
accused,  an  opportunity  of  showing  cause 
against  it.  But  an  ex  parte  order  under  the 
section  is  not  illegal  simply  because  it  is  made 
ex  parte.  Ma  Hnit  v.  Maung  PE  To,  U.B. 
R.  1904,  Ist  Qr,  Crina.  Pro.  Code,  13.  (3  A. 
749,  22  B.  549,  8  C  393,  L.B.R.  1893— 1900, 
392,  B.) 

(4655)— Ss.  528  (1  to  3),  107— See  MAGIS- 
TRATE, Jurisdiction  of —Withdrawal 
op  cases,  8  C.  851. 

(4656)— Ss.  528,  190  (1)  (a).  192  (1),  200(c)- 
Meaning  of  the  term  "  case  " — District  Magis- 
trate's power  to  transfer  cases— Omission  to 
record  reasons — Effect. — The  term  '  case  '  has 
not  been  defined  in  the  Grim.  Pro.  Code,  but 
reading  together  ss.  192  (1).  ISO  (1)  (a)  and  pro- 
viso (c)  to  s.  200,  it  is  clear  that  it  includes  a 
proceeding  upon  a  complaint  as  soon  as  the 
complaint  has  been  received  by  the  Magistrate 
who  takes  cognizance  of  the  ofian'je  complained 
of.  A  District  Magistrate  can,  therefore,  upon 
the  application  of  the  accused  person,  withdraw 
a  complaint  from  one  subordinate  Magistrate 
and  refer  it  to  another  such  Magistrate,  even 
before  a  decision  to  issue  process  against  the 
accused  has   been   reached.     (4  N.L.K.  81,  D-) 
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The  mere  omission  to  record  reasons  as  re- 
quired by  s,  528  (3),  Crim.  Pro.  Code,  does  not 
necessarily  invalidate  the  subsequent  proceed- 
ings, asaram  v.  Bhagirathi,  7  N.L.R.  97 
=  llIod.  Cas.  621  =  12  Cr.  L.J.  437.  (14  C. 
P.L.R.  190,   28  A.  421,  34  C.  918,  R.) 

(4657)— Ss.  528  and  497- See  TRANSFER  OF 
Criminal  Case— Grounds  for  Transfer 
—Notice,  22  B.  549. 

(4658)  — Ss.  5-28  and  biil  -  Witlidraioal  by 
District  Magistrate  of  partly  tried  case  to  him- 
self— Commencement  of  trial  apart — Irregula- 
rity — A  Magistrate,  who,  acting  under  s.  528, 
Crim.  Pro.  Code,  withdraws  a  case  from  his 
subordinate  Magistrate  after  the  latter  has 
heard  the  case  partly,  should  commence  his 
trial  afresh.  It  is  uot  enough  to  ask  the  prisoner 
whether  he  wished  to  examine  any  of  the 
prosecution  witnesses  again,  though  the  pri- 
soner might  consent  to  such  a  procedure.  The 
defect  consequent  on  the  failure  to  commence 
the  trial  de  novo,  would  be  an  irregularity, 
curable  neither  by  the  prisoner's  consent  nor  by 
s.  537,  Crim.  Pro.  Code,  which  was  intended 
to  apply  to  formal  defects  or  irregularities  and 
not  to  illegal  trials.  PURAN  v.  KING-EM- 
PEROR,  6  O.C.  192. 

(4659)— Ss.  528,  556— See  DISQUALIFICA- 
TION OF  Magistrates,  2  L.B.R.  220. 

S,  529  (  =  1882,    8.   529;  1872,    88.32,34, 

cl.  9). 

(4660)— S.  529  {  =  Crim.  Pro.  Code.  1872. 
s.  34  (4)) — Summary  jurisdiction. — No  Magis- 
trate is  entitled  to  cut  down  an  offence  from 
that  which  is  established  by  the  evidence  in 
order  to  give  himself  summary  jurisdiction. 
Such  proceedings  are  void  under  s.  b4  (4),  Crim. 
Pro.  Code.  ChUNDER  SEEKOR  SOOKUL  v. 
Dhurm  Nath  Tewaree,  1  C.L.R.  434.  [D., 
10  A.  55,] 

(4661)— S.  529— See  IRREGULARITY,  20  A. 
40  =  A.W.N.  1897,  173. 

(4662)— S.  529  {f)  (  =  s.  .32,  para  l,Codeof 
18112) — Power  of  subordinate  Magistrates  to 
transfer  cases. — A  taluq  second  class  Magistrate 
has  no  power  to  transfer  a  case  to  a  Sheristadar, 
Second  Class  Magistrate.  But  such  a  transfer 
does  not  vitiate  the  subsequent  proceedings.  In 
reSABHAPATHlMUDALl,  2  Weir  152  =  2  Weir 
699. 

(4663)— S.  529— See  Nos.  123,  1018,  1207, 
1208,  1335,  1670,  1678,  1733,  2055,  3036,  4481, 
supra. 

(4664) -Ss.  529,  530  — See  SESSIONS  JUDGE, 
Jurisdiction  OF,  4L.B.R.  49  =  6  Cr.  L.J.  287. 

(4665)— Ss.  529,  530— See  SUMMARY  TRIAL, 
2  J.G.  8. 

(46661- Ss.  529,  530,  537— See  PENAL  CODE, 
ss.  406,  409,  1  Bom.  L.R.  27. 

(4667)— Ss.  529,  537— See  ACT  I  OP  1871, 
ss.  8,  20,  22.  23  C.  442. 
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S   530  (  =  1882,  8.  530;  1872.  s.  34.  except. 

cl.  9.) 

(4668)— S.  530— Trial  of  non-summary  case 
summarily,  validity  of. — If,  on  the  examination 
of  the  complainant,  there  is  noreaaonto  believe 
that  the  complaint  is  exaggerated  or  false  and 
process  is  issued  for  the  attendance  of  the 
accused,  the  Magistrate  is  bound  to  proceed 
and  regulate  his  proceedings  at  the  trial  as  for 
the  offence  made  up  of  the  facts  complained  of. 
Where  a  Magistrate  deliberately  disregards  the 
offence  actually  complained  of,  viz.,  an  offence 
not  triable  summarily,  and  tries  it  summarily, 
his  proceedings  are  absolutely  void  under  s.  530, 
Grim.  Pro.  Code.  Kaidash  ChuNDER  PAL 
V.  JOYNUDDI,  5  C.W.N.  252. 

(4669)— S.  530  {-=Crim.  Pro.  Code,  1872, 
s,  34). — The  proceedings  of  the  summary  trial, 
under  ch.  XVIII,  Crim.  Pro.  Code,  1872,  of  a 
case  not  so  triable  are  void  under  s.  34,  Crim. 
Pro.  Code.  MUSSAMMUT  MAHARAJO  v. 
Ghasita,  Colm.  Dig.  Cr  43  of  1876. 

(4670) — S.  530 — Conviction  by  a  Bench  of  five 
Magistrates,  one  of  whom  had  not  heard  all  the 
evidence — Conviction  vitiated— Re-trial  ordered. 
— Where  a  person  is  convicted  by  a  Bench  of 
five  Magistrates,  one  of  whom  had  not  heard 
all  the  evidence,  the  conviction  is  vitiated 
(a.  530,  Crim.  Pro.  Code)  and  must  be  set  aside 
and  a  re-trial  should  be  ordered.  Re  SUBRA- 
MANIA  AYYAR,  38  M.  304  =  29  Ind.  Cas.  329. 
(20  C.  870,  18  M.  394,  23  C.  195,  F.) 

(4671)— S.  530— See  MAGISTRATE,  JURIS- 
DICTION OF— General  Jurisdiction,  24 
M.  675  =  2  Weir  699. 

(4672)— S.  530— See  SENTENCE— GENERAL, 
4  Bom.  L.R.  257. 

(4673)— S.  530  (p)  (  =  Crim.  Pro.  Code,  1882, 
s.  530) — Cognizance  of  aggravated  offence,  by 
a  second  class  Magistrate. — Where,  on  an  appeal 
from  a  conviction  by  a  Magistrate  of  the  second 
class  for  an  offence  under  s.  325,  the  appellate 
Court  held  that  the  offence  disclosed  by  the 
evidence  was  that  of  grievous  hurt  with  a 
dangerous  weapon  punishable  under  s.  326,  and 
beyond  the  jurisdiction  of  the  Magistrate,  and 
the  Sessions  Judge  referred  the  case  and  the 
appeals  to  the  High  Court  on  the  ground  that  the 
proceedings  were  void  ab  initio  under  s.  530  (p), 
held  that  the  Magistrate  of  the  Second  Glass 
was  not  wholly  without  jurisdiction,  and  that 
the  High  Court  would  not  interfere,  if  the 
accused  had  not  been  prejudiced  or  if  the 
sentence  was  not  unduly  lenient.  QUEBN- 
Empress  v.  Gundya,  13  B  502  =  13  Ind.  Jur. 
469.  [F.,  4  Bom.  L.R.  267  ;  E,  25  B.  SO,  24 
M.  675  =  2  Weir  699.  1  Bom.  L.R.  683,  14  Cr. 
L.  J.  640  =  21  Ind.  Cas.  6BS='25  M.L.J.  484; 
ExpL,  1  Bom.  L.R.  27.] 

(4674) — S.  530  (q) — Summary  proceedings  by 
Magistrates  not  so  empowered. — A  Cantonment 
Magistrate  does  not,  in  virtue  of  his  office, 
possess  summary  powers  of  trial  with  respect 
to  breaches  of  Cantonment  rules,  unless  he  is 
specially  empowered  by  the  Local  Government 
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in  that  behalf.     QUEEN-Empress  v.  Razak,, 
U.B.R.  1882-1896,  Vol.  I,  76. 

(4675)— S.  530-See  Nos,  128,  730,  1233, 
1670,  1678.  2207,  3223,  3224,  3489,  3496,  4664, 
4665,  4666,  supra, 

(4676)-Ss.  530,  195  i  =  Crim.Pro.Code,  1872, 
ss.  34  and  467). — Certain  proceedings  taken, 
under  s.  188,  I.P.C.,  charging  several  persons 
with  disobedience  to  an  order  forbidding  them 
to  catch  fish  at  a  certain  '  ghat,'  were  held  to 
be  bad,  because  there  was  no  complaint  or 
Police  report  and  nothing  showed  how  the  case 
began,  and  no  sanction  for  the  prosecution  was 
obtained  as  reauired  by  s.  467.  GOVERNMENT 
v.  Chattab,  Colra.  Dig.  Cr.  40,  1876. 

S.  531  (  =  1882,  s.  531  ;  1872,  s.  33). 

(4677)— S.  531  (  =  Crim.  Pro.  Cede,  1882, 
s.  5311 — Hearing  an  appeal  presented  tvithin 
jurisdiction  of  a  Sessions  Court  at  a  place  out- 
side the  jurisdiction.  — A\l  judicial  acts  exercised 
by  persons  whose  judicial  authority  is  limited 
as  to  locality  should  be  done  within  the 
locality  to  which  such  authority  is  limited. 
Where  a  criminal  appeal  was  presented  to  a 
Sessions  Judge  at  a  place  within  his  jurisdic- 
tion, but  was  heard  and  disposed  of  at  a  place 
outside  the  local  limits  of  his  criminal  jurjpdic* 
tion,  but  within  the  limits  ■^t  his  civil  jurisdic- 
tion, held,  that  the  procedure  adopted  was  an 
irregularity,  but  was  covered  by  the  provisions 
of  s.  531,  and  that  the  finding  would  not  be 
set  aside,  unless  a  failure  of  justice  had  been 
occasioned  by  it.  QUBEN-Empress  v.  Fazl 
AZIM,  17  A.  36=  A.W.N.  1894,  195.  [R  ,  26 
M.  640=1  Weir  190.] 

(4678)  — S.  531— Committal  by  a  Magistrate 
having  no  territorial  jurisdiction. —  S.  531 
applies  to  a  case  where  the  Magistrate  hag 
authority  to  commit,  but  has  not  territorial 
jurisdiction  in  the  place  where  the  offence 
is  alleged  to  have  been  committed.  Rayan 
Hutti  v.  Emperor,  26  M,  640  =  2  Weir  704  = 
1  Weir  122  =  1  Weir  190,  \_R.,  i  M.L  T.  345 
=  30M.  94  =  4Cr.  L  J.  500.] 

(4679)— S.  531— Want  of  local  jurisdiction- 
Defect  luhether  curable. — Trying  a  case  in  a 
district  which  has  not  local  jurisdiction  is  not 
a  defect  of  jurisdiction,  but  only  of  venue,  and 
is  curable  under  s  531,  Crim.  Pro.  Code,  1698, 
UTTam  Chand  v.  EMPEROK,  2  P.R.  1902  Cr' 
=  9  P  L.R.  1902.  (16  C.  667,  5  M.  23,  44  P  B. 
1885,  Cr  ,  35  P.R.  1888.  Cr..  24  P.R.  1901  Cr 
R;\6  B.  200,  17  A.  36,  D.)  [R.,  18  P,W  R 
1908,  Cr.] 

(4680)— S.  531— Want  of  local  jurisdiction- 
Defect  in — If  curable. — The  above  section  covers 
cases  which  the  Magistrate  has  power  to  try, 
the  only  defect  in  the  jurisdiction  being  one  of 
locality.  MAUNG  Waing  v.  MA  Chit,  U.B.R. 
1904,  Ist  Qr.Crira  Pro. Code,  10.  (L  B.R,  1902 
222,  24  C.  638,  U  B.R.  1897-1901,104.  R.)  [R  ' 
llCr.L  J.  662  =  8Ind.  Cas.  479  =  U.B.R.  I9i6' 
34.] 
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(4681)-S.  5Sl—See  BUR.  ACT  IV  OF  1899 
s.  30.  cl.  {ci,  12  Cr.L  J.  280  =  10  Ind.  Cas.   921. 

(46P2)— 8.      581— Seft      JURISDICTION      OF 

Criminad  Courts -General,  8  C.  985  =  10 
C.L.R.  241,  F.B. 

(4fiS3)-S.  531— See  Nos.  118,  1543,  1547, 
1564,  1573,  1575,  1585,  1596,  1670,  3601,  3714, 
4481,  4635, supra,  and  4795,  4796,  infra. 

(4684)  — Ss.  531,  177,  179.  180,  181,  183— 
Offence  committed  in  one  district — Trial  by  a 
Magistrate  in  another  district,  not  a  material 
irregularity, — Where  an  offence  is  committed 
within  theiuriisdiction  of  a  Sub  Divisional  Magis- 
trate in  one  district,  but  is  tried  by  a  Magistrate 
in  another  district,  the  irregularity  of  the  trial 
is  cured  by  s.  531  of  the  Code.  This  section  is 
not  limited  to  cases,  where  the  offence  commit- 
ted, within  the  jurisdiction  of  a  Court,  is  tried 
by  that  Court,  outside  the  limits  of  the  local 
area  of  its  jurisdiction.  Ss.  177,  179,  180,  181, 
183  must  be  read  together  with  s.  531.  The  in- 
tention of  s.  531  is  to  provide  against  the  con- 
tingency of  a  finding,  sentence,  or  order  regularly 
passed  by  a  Court,  in  the  case  of  an  offence 
committed  outside  its  local  area,  being  set 
aside,   when  no    failure    of  justice    has    taken 

place.  Public  Prosecutor  v.  Doraiswamy 
MUDALl,  1  M.L.T.  3W  =  4CrL, J.  500  =  30  M. 
94.      [R.,  18  P.W.R.  1908,  Cr.] 

(4685)  — Ss.  531,  532— See  COMMITMENT  TO 

Sessions  Court,  16  B.  200. 

(4686)— Ss.  531,  532  and  537  (  =  ss.  531,  532, 
537,  Code  of  1882} — Commitment  to  Sessions  by 
a  Magistrate  having  no  territorial  jurisdiction 
over  the  place — Validity  of  the  commitment, — 
Where  a  Magistrate  being  empowered  to 
commit  to  Sessions,  but  having  no  territorial 
jurisdiction  over  the  place  in  which  the  offence 
is  alleged  to  have  been  committed,  commits  a 
case  to  a  Sessions  Court,  which  has  jurisdiction 
over  the  place,  the  commitment  is  valid  and 
cannot  be  quashed  under  s.  532,  Grim.  Pro. 
Code,  although  the  objection  to  such  commit- 
ment is  taken  before  the  commitment. 
Queen-Empress  v.  abbi  Reddi,  it  M. 
402  =  2  Weir  704  =  4  M.L  J  196  =  2  Weir  259. 
(16  B.  200,  R.)  [Apvr.,  18  A.  350=  16  A  W.N. 
96  ;  R„  26  M.  640=1  Weir  190,  30  M.  94  =  4  Ct. 
L.J.  500=1  M.T,.T.  315,  13  Cr.L.J.35  =  13  Ind. 
Cas.  275  =  22  M.L.J.  141  =  10  M.L.T.  563  = 
1912   M.W.N.  3.] 

S.  532  (  =  1882,  B.  832  ;  1872,  s.  33). 

(4687)— S  532— See  Nos.  1615,  1938,  1943, 
1952,  3181,  3815,  4685,  4686,  supra, 

(4688)— Ss.  532,  5,  177,  178  {  =  Crim.  Pro. 
Code,  1872,  ss.  83,  63)— Commitment— Scope  of 
s.  33. — S.  83  contemplates  the  contingency  of 
a  case,  which  has  been  enquired  into  at  the 
proper  place,  as  indicated  by  s.  63,  being  com- 
mitted to  the  proper  Court  of  Sessions  by  a 
particular  Magistrate,  not  duly  empowered  by 
law  to  make  such  a  commitment.  Where  a 
Magistrate  inquires  into  and  commits  the  case 
of  an  offence,  which  has  taken  place  and  has 
been    completed   in    another    district,    to  the 
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\  Court  of  Sessions  to  which  commitments  from 

1  his    district  are  made,    the    Sessions  Judge  of 

^  that  district  should  not  accept  the  commitment, 

I  on  the  ground,  that  the  accused  has  not  been 

prejudiced  thereby.     The  proceedings  in  such  a 

ease  are  illegal  ab  initio.  EMPRESS  OF  INDIA  v. 

i  JAQAN   Nath,    3    A.  258.      [R.,    10    B.    274  ; 

Disappr.,  17  A,  36.] 

'       (4689)— Ss.  532.  537— See  ACT  XI  OF  1878, 
ss.  19  (/)  and  29,  5  M.L.T.  162. 

S.   533,    para   1    (  =  1882,    e.  533;    1872, 

8.  346,  laat  para). 

See  CONFEfSION. 

(4690) — S.  533— Z)e/ec^it;e  record  of  confession 
—  Parol  evidence  —  Evidence  Act,  s,  91 — 
S.  533,  Crim.  Pro.  Code,  is  intended  to  apply 
to  all  cases  in  which  the  directions  of  the  law 
have  not  been  complied  with,  without  any  dis- 
tinction between  omissions  to  comply  with  the 
law  and  infractions  of  it.  Under  that  section, 
if  the  record  of  a  confession  is  inadmissible 
owing  to  failure  to  comply  with  the  law,  such 
an  omission  to  obtain  the  signature  or  mark 
of  the  person  confessing  to  the  document,  parol 
evidence,  notwithstanding  anything  contained 
in  s.  91,  Evidence  Act,  may  be  given  of  the 
terms  of  the  confession,  and  those  terms,  if  and 
when  proved,  may  be  admitted  and  used  as 
evidence  in  the  case,  if  the  defect  is  such  that 
it  has  not  affected  the  merits  of  the  defence. 
QUEEN-EMPRESS  v.  RAGHU,  23  B.  221.  [F., 
4  Bom.  L.R.  785;  R.,  U.B.R.  1903,  Ist  Qc, 
Crim.  Pro.  Code,  13.] 

(4691) -S.  533  (  =  CHw.  Pro,  Code,  1882. 
s.  533) — Construction  o/.— S.  533  is  to  be  inter- 
preted liberally,  and  though  a  confession  record- 
ed by  a  Magistrate  was  in  the  first  instance  and 
by  itself  inadmissible  as  not  being  in  the  form 
of  question  and  answer,  not  being  recorded  in 
the  vernacular  of  the  accused,  and  not  bearing 
the  signature  or  mark  of  the  accused,  it  will 
become  admissible  by  the  taking  of  the  evidence 
of  the  Magistrate  that  the  accused  duly  made 
the  statement  recorded.  EMPRESS  v.  TULARAM 
Chamar,  8  C.P.L.R.  Cr.  21.  (15  C.  695,  17 
C.  862,  Disappr.;  18  C.  549,  Approved.) 

(4692)— S.  533— See  EVIDENCE  ACT,  1872, 
S3.  21,  24  to  27,  8  0,C.  395. 

(4693)  S.  533— See  Nos.  1463,1468,  1470,  1475, 
1476  to  1480,  1482,  1483.  1484,  2015,  2647. 
2841,  3124,  supra  and  4748  infra. 

(4694) -Ss.  533,  164— See  CONFESSION  — 
CONFESSIONS  TO  MAGISTRATES,  8  O.C. 
395-B. 

S.  534  (  =  1882,  8.  534  .  1872,  s.  85). 

(4695)— S.  534— See  No.  1712,  szipra. 

S.    535    (  =  1882.    8.    535;    1872,    s.  216, 

expl8.  I  and  II). 

(4696)— S.  535— See  Nos.  354,  1655,  1656, 
1658.  2241,  2311,  2321,  3692,  supra. 

(4697)— Ss.  535,  258  {  =  Crim.  Pro.  Code, 
1872,  ss.  216,  220)— Owission  to  prepare  charge. 
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—The  explanation  to  s.  220  is,  by  its  terms, 
governed  by  those  of  Explanation  1  to  s.  216, 
and,  by  the  terms  of  that  Explanation,  the 
omission  to  prepare  a  charge  does  not  invalidate 
a  trial,  unless,  in  the  opinion  of  the  Court  of 
appeal  or  revision,  a  failure  of  justice  has  been 
thereby  oocasioned.  HANUMAN  v.  AHMAD  ALI, 
A.W.N.  1881,  142. 

S.  535  (  =  1832,  s.  536  ;  1872,  s.  233,  Expl. 

i). 

(4698)— S.  536,  cl.  2— Trial  with  assessors 
of  offences  triable  by  jury. — Where  a  case  was 
triable  by  jury,  but  was  tried  with  the  aid  of 
assessors  and  no  objacoioii  was  taken  at  the 
trial,  held,  that  the  mere  fact  that  the  asses- 
sors found  tha  accused  not  guilty,  but  the 
Judge  difiering  from  their  opinion  had  convict- 
ed them  would  not  make  the  trial  invalid, 
inasmuch  as  no  objection  was  taken  at  the 
trial.  Queen-Empress  v.  Ganapathy 
Vannianar,  23  M.  632  =  2  Weir  331  =  2  Weir 
709. 

(4699)— S.  536— See  Nos.  2i24,  2762,  3578, 
supra. 

(4700)— Ss.  536,537  {  =  Crim.  Pro.  Code, 
1882,  ss.  536  and  537)  — Offences  triable  by 
assessors  tried  by  jury — Procedure — Penal  Code, 
ss.  380,  457 —  Criininal  misappropriation. — 
Where  a  temple  trustee  was  convicted  of  theft 
of  temple  property  under  ss.  457  and  380,  but, 
on  appeal,  the  High  Court  held  that  a  temple 
trustee  could  not  be  convicted  of  theft  but 
could  be  convicted  only  of  criminal  misappro- 
priation by  an  agent,  which  was  triable  only 
with  the  aid  of  assessors,  held,  that  the  proper 
procedure  would  be  to  allow  a  re-trial  and  if 
such  re-trial  was  not  desired,  the  Court  may 
treat  the  verdict  of  the  jury  as  the  opinion  of 
assessors  and  convict  the  accused  for  criminal 
misappropriation.  In  re  MUTTUSAMI  PiLLAI 
alias  KUNJU  PiLLAl,  26  M.  243,  note  =  l  Weir 
432  =  6  M.L  J.  14  =  2  Weir  709. 

— S.  537  (  =  1882,  s.  537  ;  1872,  aa.  203,  283, 
300.  464  ;  1861,  sa.  426,  439),  Explanation, 
new. 

See  JOINDER  OF  Charges. 
See  Joint  Trial. 

(4701) — S.  537  —  Irregularity  in  issuing 
search-warrant  under  s.  537,  Gambling  Act,  ss.  5 
and  6. — The  mere  fact  that  a  warrant  issued 
under  the  Gambling  Act  was  defectively  word- 
ed and  was  rather  a  warrant  of  arrest  than  a 
search-warrant  had  not  the  effect  either  (1)  of 
making  the  particular  provisions  of  ss.  5  and  6 
'  of  the  Act  inapplicable,  or  (2)  of  vitiating  the 
trial.  The  irregularity  would  be  covered  by 
s.  537  of  the  Crim.  Pro.  Code.  Per  Mahmood, 
J.,  concurred  with  dictum  (2)  but  not  with 
dictum  (1)  ;  Duihoit,  J.  EMPRESS  v.  Man 
Singh.  A.W.N.  1884,291.  [.P.,  12  Cr.  L.J. 
28  =  8  Ind.  Cas.  1127  =  6  N.L.R.  168.] 

(4702)— S.  537  {  =  Crim.  Pro.  Code.  1882, 
s.537)-~"  Court  of  competent  jurisdiction,"— The 
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words  "  a  Court  of  competent  jurisdiction  "  in 
8.  537  must  be  taken  to  mean  "  a  Court  of  com- 
petent jurisdiction  in  respect  of  the  particular 
ofience  charged."  Queen-EMPRESS  v.  KriSH- 
nambhat,  10  B.  319. 

(4703) — S.  537—  Contravention  of  terms  of 
s.  495. — The  contravention  of  cl.  4  oi  s.  495, 
Crim.  Pro.  Code,  does  by  itself  invalidate  a 
trial  altogether  when  no  failure  of  justice  has 
occurred  within  the  meaning  of  s.  537.  EM- 
PEROR V.  Tribhovandas  Brijbhukandas, 
26  B.  533  =  4  Bom.  L.R.  271. 

(4704)— Scope  of  s.  5.37.— There  is  a  distinc- 
tion between  a  case  in  which  the  trial  itself  is 
contrary  to  law.  in  which  event  it  is  no  trial  at 
all  under  the  Code,  and  a  case  in  which  the  trial 
is  one  within  the  jurisdiction  of  the  Magistrate 
and  irregularities  occur  in  the  method  of 
conducting  it.  In  the  latter  case  the  provisions 
of  s.  537  are  applicable,  and  the  finding  can 
only  be  reversed  if  the  i  rregularity  has  in  fact 
occasioned  a  failure  of  justice.  EMPEROR  v. 
Tribhoyandas  Brijbhukandas,  26  B.  533 
=  4  Bom.  L.R.  271. 

(4705) — S.  537-Scope  of. — A  Magistrate  who 
has  himself'committed  an  irregularity  cannot 
utilize  the  provisions  of  s.  537  to  cure  such  irre- 
gularity. But  it  is  competent  to  the  Sessions 
Judge  on  the  appeal,  or  to  the  High  Court  on 
revision  to  consider  whether  the  provisions  of 
that  section  should  be  applied.  In  re  KOO- 
thoorSubbayyar's  Estate,  5  M.L-J.  215. 

(4706) — S.  537 — Absolute  illegality  not  cured 
by  s.  537.— S.  537  of  the  Code,  which  cures 
errors,  omissions,  or  irregularities,  is  not  in- 
tended to  cure  an  absolute  illegality.  In  the 
matter  of  the  petition  of  Chandi  Singh;Queen- 
Empress  v.  Chandi  Singh,  14  C.  395. 
[Overruled,  27  C.  839;  F..  P.LR.  1900,  61;  B., 
25  M.  61  =  2  Weir  271,  P.  C,  10  M.L.J.  147, 
83  P.L  R  1901.  13'Cr.L.J.  609=16  Ind.  Cas. 
257  =  15C.L.J.  517  =  16  C.W.N.  1105.] 

(4707)— S.  537  (  =  Crim.  Pro.  Code,  1882, 
s.  537) — Misdirection  to  jury—Poivers  of  High 
Court. — S.  537  of  the  Code  does  not  authorise 
the  High  Court,  in  cases  where  it  finds  that 
the  lower  Court  has  misdirected  the  jury,  to  go 
into  the  evidence  and  to  decide  upon  the  fact 
whether  or  not  the  accused  have  been  rightly 
convicted.  The  only  course  it  can  adopt  is  to 
direct  a  retrial.  WAPADAR  KHAN  v.  Queen- 
EMPRESS,  21  C.  955.  [Diss.,  19  B.  749,  25  C. 
711,  -26  M.  1  =  2  Weir  521;  F.,  25  C  230,  25 
M.  61  =  2  Weir  271,  P.O.,  10  M.L.J.  147.] 

(4703)— S.  537  {  =  Crim.  Pro.  Code,  1882, 
s.  537) — Omission  to  set  out  the  guilty  intention 
in  a  charge.  —An  objection  as  to  the  omission 
to  set  out  the  guilty  intention  of  an  accused  in 
the  charge  is  subject  to  the  provisions  of  s.  537 
of  the  Code  ;  and  before  efiect  can  be  given  to 
any  such  objection,  it  must  be  shown  that  the 
omission  complained  of  has  occasioned  a  failure 
of  justice.  BALiMAKAND  RAM  v.  GHANSAM- 
BAM,  22  G-  391. 
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(4709)— S.  537  {  =  Crim.  Pro.  Code,  1882, 
s.  537) — Omission  to  call  upon  the  accused  to 
enter  upon  his  defence  whether  cured  by  s.  537. — 
The  formality  of  calling  upon  an  accused  person 
to  enter  on  his  defence  is  not  a  mere  formality, 
but  is  an  essential  part  of  a  criminal  trial. 
Omission  to  do  so  cannot  be  cured  by  s.  537 
of  the  Code,  as  it  cannot  be  said  that  the 
omission  has  not  occasioqed  a  failure  of  justice. 
Queen-Empress  v.  Imam  Ali  Khan,  23  C. 
252.      [4pii.Z.,2  L.B.R.  115.] 

(4710)-S.  537  [  =  Crim.  Pro.  Code,  1882. 
s.  537) — Applicability  to  fending  -proceedings. — 
S.  537  of  the  Code  is  not  intended  to  apply  to  a 
case  which  has  not  been  finally  disposed  of. 
The  tesL  prescribed  for  determining  when  an 
error,  omission  or  irregularity  should  be  a 
ground  for  setting  aside  an  order  is  one  which 
can  be  properly  applied  only  after  the  final 
result  of  the  case  is  known.  NiLRATAN  SEN  v. 
JOGESH  Chundra  Bhuttacharjbe,  23  C. 
983  =  1  C.W.N.  57.     \_R.,  10  M.L  J.  146.] 

(4711) — S.  537 — Hearsay  evidence  received  as 
to  guilt  of  accused — Cent essiuns  made  by  accused 
when  in  Police  custody  recorded — Misdirection 
of  jury  in  important  particulars— Re-trial. — 
Where  the  Sessions  Judge  allowed  a  prosecu- 
tion witness  to  give  hearsay  evidence  as  to  the 
guilt  of  some  of  the  accused,  recorded  alleged 
confessions  made  by  them  when  they  were  in 
the  custody  of  the  Police,  misdirected  the  jury 
in  telling  them  that  confessions  to  the  Police, 
if  followed  by  the  production  of  stolen  property, 
were  admissible  and  did  not  warn  them  to  take 
the  case  of  each  accu&ed  separately  and  that  a 
confession  by  one  accused  involving  himself 
alone  could  not  be  used  against  the  other  ac- 
cused, their  conviction  was  set  aside  and  their 
retrial  ordered.  Confessions  of  accused  persons 
made  by  them  when  they  were  in  Police  custody 
are  only  admissible  in  so  far  as  they  relate 
distinctly  to  the  fact  thereby  discovered,  and 
evidence  of  such  confessions  should  not  be 
allowed  to  be  given  or  recorded  to  any  great 
extent,  nor,  when  such  evidence  as  is  properly 
admissible  has  been  recorded,  should  the  jury 
afterwards  be  told  generally  that  the  prisoners 
had  confessed.  In  re  ACCHABBA  BEORI,  3 
M.L.T.  263  =  7  Cr.  L.J.  3S8  =  18  Ifl.L.J.  250. 

(4712)— S.  537  (=  Crim.  Pro.  Code,  1872, 
ss.  283,  ZQO)— Omission  to  take  the  opinion  of 
the  jury. — The  omission  to  take  the  opinion  of 
the  assessors,  in  a  Sessions  case  tried  with  their 
aid,  is,  although  a  serious  irregularity,  not  a 
ground  for  the  revisional  interference  of  the 
High  Court,  if  it  has  not  affected  the  conduct 
of  the  prosecution  or  prejudiced  the  prisoner  in 
his  defence.  In  the  matter  of  Narain  Das,  1 
A.  610.  [R.,  10  A.  414,  24  M.  5i23  =  2  VVeir 
346] 

(4713) -S.  537  {  =  Crim.  Pro.  Code,  1872, 
s.  283) — Revisional  and  appellate  powers  of  an 
appellate  Court  —  An  appellate  Court  has  no 
power  to  reverse  a  judgment  or  sentence  on  the 
ground  that  the  Magistrate  has  not  reduced  a 
complaint   to   writing    as  required  by   s.    144 
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(s.  200)  ;  nor  does  its  revisional  power  extend 
to  such  a  case,  as  revision  is  restricted  to  cases 
specifically  mentioned  in  s.  297  (s.  439). 
High  Court  Proceedings,  24th  March 
1873,  NO.  618,  2  Weir  709  =  7  M.H  C.  App.  25. 

(4714)— S.  537 — Omission  to  pronounce  por- 
tion of  judgment, — The  omission  to  pronounce 
a  portion  of  the  judgment  imposing  fine  which 
the  Magistrate  has  written,  and  his  omission 
to  date  and  sign  the  judgment  at  the  time  of 
pronouncing  it  are  omissions  covered  by  s.  537. 
In  re  VENK^TARamanayya,  2  Weir  711.  [B., 
14  Cr.L.J.  595  =  21  Ind.  Caa.  467  =  14  M.L.T, 
317  =  25  M.L.J.  445  =  M.W.N.  1913,  862.] 

(4715)— S.  b^l-Reg.  V  of  1892  (C7.  B. 
Criminal  Justice  Regulation),  s.  15. — S.  15, 
Upper  Burma  Criminal  Justice  Regulation,  and 
8.  537,  Ctim.  Pro.  Code,  do  not  cover  a  radical 
defect  such  as  a  want  of  jurisdiction  to  try  an 
offender.  Their  intention  is  to  prevent  un- 
important irregularities  from  being  set  up  as  a 
ground  for  interfering  with  orders,  etc.,  passed 
by  a  Court  of  competent  jurisdiction.  NGA  PO 
HAN  v.  NGA  THALE  NI,  U.B.R.  1897-1901, 
Vol  I,  91.  (9  A.  134,  8  B.  307,  8  C.  895.  14 
M.  363.  ii.)  [^.,13  Cr.  L  J.  457  =  15  Ind. 
Cas.  89  =  U  B.R.  1911,  I,  100;  Rel.  on,  12  Cr. 
L.J.  383  =  11  Ind.  Cas.  247  =  U.B.R.  1910,1, 
70,  13  Cr.  L.J.  53  =  13  Ind.  Cas.  389  =  4  Bur. 
L.T.  268;  R.,  14  Cr.  L.J.  177 -=19  Ind.  Cas. 
177  =  U.B.R.  1912,  I,  148.] 

(4716) — S.  537— Sanction  to  prosecute  granted 
— First  application  dismissed — Second  without 
sanction — Whether  only  an  irregularity. — 8.  537 
of  the  Code  of  Criminal  Procedure  is  intended 
to  prevent  a  mere  technicality  from  interfering 
with  the  course  of  justice  and  not  to  allow  a 
Magistrate  to  override  the  clear  provisions  of  the 
law.  One  T  obtained  a  sanction  to  prosecute 
three  persons  and  instituted  proceedings  against 
them.  On  the  date  fixed  for  hearing,  T  did  not 
appear  and  the  accused  persons  were  discharged. 
Sometime  afterwards,  more  than  six  months 
after  the  grant  of  sanction,  T  again  filed  a  com- 
plaint against  only  one  of  them.  Held,  that 
the  application  was  not  a  continuation  of  the 
previous  application  and  could  not  be  enter- 
tained being  made  beyond  time.  Held  also  that 
the  want  of  sanction  in  this  case  was  not  only 
an  irregularity  and  could  not  be  cured  by  the 
provisions  of  s.  537  of  the  Code.  ZAHIR  SINGH 
V.  EMPEROR,  13  AL  J.  345  =  16  Cr.  L.J.  310 
=  28  ind.  Cas.  646  =  37  A.  283. 

(4717)— S.  537 — Provisions  of  ■- Conviction 
without  sanctio7i  — G  was  arrested  in  connection 
with  a  dacoity  and  after  having  remained  in 
custody  for  sometime  was  released.  He  obtain- 
ed the  sanction  of  the  Superintendent  of  Police 
to  prosecute  K  and  B  for  having  given  false 
information  to  his  prejudice,  K  and  B  were 
found  guilty  and  convicted  by  the  Court  of  first 
instance.  In  appeal  the  Sessions  Judge  held 
that  the  facts  found  established  an  offence 
under  s.  211,  Penal  Code,  and  no  sanction 
having  been  obtained  under  that  section  the 
prosecutioa    could    not    be   maintained.      He 
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allowed  the  appeal  without  deciding  whether 
an  oSonce  under  s.  182,  Penal  Code,  was 
committed.  Held,  that,  under  the  circum- 
stances, the  Judge  was  not  justified  in  ignoring 
the  provisions  ot  s.  537  of  the  Code  of  Grimmal 
Procedure  whichmet  the  requirements  of  the 
case.  Senibie. — G  waa  entitled  lo  institute  a 
prosecution  for  the  minor  ofteDce  under  s.  18'2, 
even  if  he  was  entitled  to  insiituta  a  proseoutioti 
in  respect  of  a  graver  ofieuce  under  s.  211, 
Penal  Code.  GUR  BAKSH  SiNGH  v.  KaSHI 
Bam,  13  A.L.J.  53  =  3V  A.  110  =  16  Cr.L  J.  139 
=  27  Ind.  Cas.  223. 

(4718) — S-  537 — Judgment  at  variance  with 
directijns  given  by  law — Defect  not  cured. — 
8.  537  of  iho  Code  does  not  cure  the  defects  in 
a  judgment  which  was  a'j  varianoe  wuh  the 
directions  given  oy  law  and  materially  prejudic- 
ed the  appellants  at  the  trial  of  the  appeal. 
KANHAi  Singh  v.  King-Emperor,  lO  A.L. 
J.  435  =  13  Cr.  L-J.  8S9  =  17  Ind.  Cas.  795. 

(4718-a)— S.  537 — Joint  trial — Property  stolen 
at  one  and  same  tJieft  and  separately  received 
by  several  accused — Irregularity,  incurable — 
Conviction,  setting  aside  of. — A  joint  trial  of 
persons  separately  receiving  property  stolen  at 
one  and  the  same  thett  is  bad,  and  ihis  defect 
is  not  an  irregularity  which  can  be  cured  under 
s.  537,  Crim,  Pro.  Code,  and  a  conviction 
marred  by  this  defect  cannot  stand.  JaGAN 
Nath  v.  Emperor,  16  Cr.  L.J.  270  =  28  Ind. 
Cas.  158  =  18  O.C.  92.  (-29  B.  449  =  7  Bom. 
L.R,  527  =  2  Cr.  L.J.  480,  33  C  1256  =  3  C.L.J. 
412  =  3  Cr.  L.J,  391  =  10  OWN.  912,  B.) 

(4719)— 8.  537— See  ACT  HI  OF  1867.  s.  6, 
A.W.N.  1884,  59,  2d6. 

(4720) -8.  537— See  ACT  XXI  OF  1883,  ss.  6, 
107,  111,  9  Bom.  L.R.  967  =  6  Cr.  L.J.  240. 

(4721)— 8.  537— See  BOM.  ACT  III  OP  1901, 
s.  142,  3  S.L.R.  13. 

(4722J — 8.  537 — Mixture  of  cocaine  and 
another  drug  found — Search  without  warrant — 
Legality  of  search — Illegality  of  search  whether 
a  bar  to  conviction  — See  U.  P.  ACT  IV  OF 
1910,  s.  63,  Jl  A.L.J.  442  =  19  Ind.  Cas  332  = 
14  Cr.  L.J.  236  =  35  A.  358. 

(4723)— S.  537— See  APPEAL— GENERAL, 
22  C.  241. 

(4724)— 8.  537— See  APPELLATE  COURT, 
24  M.  523  =  2  Weir  340  =  1  Weir  840  =  2  Weir 
712. 

(4725)— 8.  537  — See  CHARGE  TO  JURY— 
MISDIRECTION,  5  M.L.T.  134,  25  C  561. 

(4726)— 8.  537— See  COMMITMENT  TO  SES- 
SIONS Court,  Rat.  Un,  Cr.  C.  899. 

(4727^—8.  537— See  CRIMINAL  PROCEED- 
INGS, 14  C.  358. 

(4728)— 8.  537— See  ILLEGALITY,  Rat.  Un. 
Cr.  C.  466  =  Cr.  Rg.  24  of  1889. 

(4729)- 8.  537— See  PENAL  CODE,  s.  201, 
8  Bom.  L.R.  538  =  4  Cr.  L.J.  89. 

(4730)-S.  537  -Ss.  393,  398,  I. P. C— Altera- 
tion of  charge  -  See  PENAL  Code,  ss.  393,  398, 
12  Or,  L.J.  468  =  11  Ind.  Cas.  1004. 
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(4731)— 8.537— See  RETRIAL,  Rat.  Un.  Cr. 
C.  530  =  Cr.  Rg.  l-12-1890  =  Cr.  Rg.  63  of 
1890. 

(4732)  — 8.  537— See  RIOTING,  2  C.L.J.  516 
=  3Cr.  L.J.  153  =  33  C   295. 

(47:^3)— S  537— See  SANCTION  TO  PRO- 
SECUTE—EXPIRY OP  SANCTION  AND  LIMI- 
TATION, 2  Weir  202. 

(47.34)— 8.  537  —  See  SUMMARY  TRIAL, 
U.B.R.  1906,  Crim.  Pro.  51  =5Cr.  L.J.  298. 

(4735)— S.  537  (d)— Trial  by  jury— Irregula- 
rity i7i  chargine,  Jury,  — A  conviction  obtained 
on  a  trial  by  Jury  would  not  be  bad  merely 
because  the  charge  to  the  Jury  was  not  happily 
expressed  orthere  was  misdirection  in  the  charge 
if  orherwiee  there  has  been  no  failure  of  justice. 
S.  537  (d)  of  the  Crim.  Pro.  Code  would  cover 
PUch  a  case.  HOOPER  v.  EMPEROK,  14  Cr.  L. 
J.  638  =  21  Ind.  Caa  686  =  12  A.L.J.  149. 

(4733)— 8.  537— See  Nos.  32,  35,  36,  44,  45, 
54.  35t,  375,  382,  414,  416,  445.  571,  611,  699, 
785,  1221,  1239.  1240,  1277,  1398,  J431,  1465, 
1564,  1616,  1617,  1618,  1619,  1644,  1645,  1649, 
1655,  1656,  1658,  1687,  17(3,  1741,  1824.  1826, 
1876  (a),  1882,  1884,  1888.  1889,  1890,  1891, 
1892,  1893,  1903,  1936,  1938,  1939,  1975,  2013, 
2016,  2056,  2107.  2108,  2109,  2215. 2238.  2241. 
2260,  2264,  2273,  2283,  2285, 2289,  2308,  2310. 
2311,  2312,  2313,  2321.  2326,  2327,2328,  2329. 
2332,  2334,  2335,  2335  (a),  2347,  2351,  2375, 
2378,  2401,  2448,  2449.  2450,  2460.  2589,  2590. 
2636,  2671,  2687,  2740,  2748,  2752.  2761.  2784, 
2785,  2796,  2797.  2899,  2900,  2901.  2910.  2914, 
2970,  2976,  2987,  3180,  3251,  3252,  3253,  3254, 
3258,  3265,  3272. 3274,  3277,  3278,  3317,  3338, 
3339,  3.348,  3349,  3350,  3363,  3674,  3581,  3674, 
3692,  3695,  3717,  3759,  3806,  4216,  4226,  4226, 
4227.  4256.  4260,  4.384,  4658.  4666,  4667,  4686, 
4689,  4700,  supra  and  Nos.  4844,  4895,  tnfra. 

(4737)— 8s.  537 and  33 -See  COMPENSATION 
—General,  6  M.  3i6. 

(4738) -Ss.  537,  195— Application  of—^o 
sanction  for  prosecution — Question  of  want  of 
jurisdictionnot  raised — Omission  cured\by  s.  537. 
— S.  537  of  the  Code  contemplates  not  only 
cases  of  irregularities  but  errors  and  omissions 
as  well.  A  District  Magistrate,  having  enter- 
tained a  complaint  for  bringing  a  false  charge, 
made  over  the  case  to  another  Magistrate.  The 
accused  was  tried  there  and  convicted.  There 
was  no  sanction  for  the  prosecution,  but  no 
objection  was  taken  to  the  jurisdiction  of  the 
trying  Magistrate  based  upon  the  absence  of 
sanction.  The  District  Judge,  upon  appeal, 
affirmed  the  conviction.  Held,  that  the  case 
was  covered  by  the  provisions  of  s.,537,  Crim. 
Pro.  Code,  the  case  being  one  of  omission,  and 
that  the  objection  should  have  been  raised  at  an 
early  stage  of  the  proceedings*.  OCHHAN  v. 
King-Emperor,  11  A.L.J.  809  =  14  Cr.  L.J. 
607  =  21  Ind.  Cas.  479. 

(4739y— Ss.  537,  197  {  =  Crim.  Fro.  Code, 
1882,  ss.  537,  197) — Previous  sanction  required 
by  s.  191— Omission,  effect  of.— The  saving 
provisions   of   s.   537  will  not  avail,  where  the 
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previous  sanction  required  by  s.  197  is  wanting. 
A  conviction  for  an  ofience  committed  by  a 
Village  Magistrate,  in  hia  capacity  as  auoh,  is 
not  legal,  unless  previous  sanction  fr>r  his 
prosecution  has  been  obtained.  In  re  PONNU- 
SAMI  AYYANGAR,  2  Weir  710. 

(4740)— Sa.  537,  208  (1,  3.  4)— See  WITNESS 
—Summons  to  witnesses,  3  a.  392. 

(4741)— Ss.  537  and  250  {^Crim.  Pro.  Code, 
1882,  ss.  537,  250) — Omission  to  make  the  record 
required  by  s.  250,  proviso  (a).— The  omission 
to  make  the  record  required  by  proviso  of 
s.  250,  in  passing  an  order  for  compensation, 
cannot  be  held  to  amount  to  more  than  "  an 
omission  in  the  judgment  or  other  proceedings 
during  trial"  (s.  537)  KaTTA  Ramudu  v. 
Eavipati  Ramayya.  2  Weir  71t. 

(4742)— Ss.  537. 348.  221  ( =  Crim.  Pro.  Code, 
1872,  ss.  283.  315,  439) — Previous  conviction.— 
Held  that  the  provisions  of  s.  439.  Crim.  Pro. 
Code,  could  not  be  suid  to  have  been  properly 
complied  with,  when  the  particulars  of  the 
previous  conviction  were  not  distinctly  set  out 
in  the  charge.  But  where  the  charge  gave  the 
accused  person  to  understand  that  it  was  in- 
tended to  prove  the  previous  conviction  against 
him,  for  the  purpose  of  aSecting  the  punish- 
ment, and  where  the  accused  was  at  the  time 
lying  under  sentence  of  the  previous  conviction 
referred  to,  held  that  the  omission  to  mention 
the  particulars  of  the  previous  conviction  in 
the  charge  had  in  no  way  prejudiced  the  accused, 
and  would  not  afford  a  ground  for  interfering 
in  appeal  with  the  sentence,  regard  being  had 
to  s.  283,  Crim.  Pro.  Code.  1872.  EMPRESS 
v.  RaghibAli.  A.W.N.  1881,32. 

(4743)— Ss.  537,364,  533  (1)  — See  CONFES- 
SION—MISCELLANEOUS,  11  B.H.C.  237. 

S.  338  (==1882,  8.  538). 

(4744)— S.  583— See  No.  1481,  supra. 

S.  539  (  =  1882,  8.  339J, 

(4745)— S.  539— See  Nos.  3033,  3126,  supra. 

S.  340  (  =  1882.  8.  540  ;  1872,  ss.  192.  351; 

1861,  88.  201,  249,  262,367). 

(4746)— S.  540  {  =  Crim.  Pro.  Code,  1882. 
s.  540) — Procedure  in  Sessions  trial. — It  is  not 
competent  for  a  Judge  to  reverse  the  order  of  a 
criminal  trial  and  to  place  the  accused  at  a 
disadvantage  by  having  their  witnesses  called 
and  all  that  they  could  say  disclosed,  before  the 
case  for  the    prosecution    is    closed.     QUEEN- 

Empress  v.  Hargobind  Singh,  14  A.  242  = 
A.W.N.  1892,  83. 

(4747; — S.  540 — Examination  of  witnesses. — 
Under  s.  540,  the  Court  is  bound  to  summon  and 
examine  any  witnesses  whose  evidence  seems 
to  be   essential    to  a  just  oecision    of  the  case. 

Ram  sarup  Rai  v.  emperor,  6  C.W.N.  98. 

(4748) — S.  540 — Cross-examination  by  par- 
ties of  Court-witness — Evidence  Act,  ss.  137, 
138. — Neither  the   prosecutor  not  the   accused 
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can.  as  of  right,  cross-examine  a  witness  sum- 
moned and  examined  by  the  Court  under  s.  540, 
Crim.  Pro.  Code,  but,  should  either  of  the  par- 
ties or  both  desire  to  do  so,  the  Court  should 
generally  permit  them  to  do  so.  ChuraI 
V.  Queen-Empress,  S.C.  275.  Oudh.  (12  W. 
R.  Cr.  75  and  3  B.L.R.  A.C.  145,  R.) 

(4749) — S.  5iO- Right  to  summon  further 
witnesses  when  once  the  power  is  exhausted — 
Power  of  Magistrate  not  seized  of  the  case  to 
summon  witnesses — Practice—  Affidavit,  vjhat 
they  should  contain  and  how  they  should  be 
verified, — The  accused  were  charged  under  the 
Excise  Act  and  placed  before  Mr.  W.  for  trial. 
That  officer  examined  the  prosecution  witness- 
es and  called  upon  the  accused  for  their  defence. 
After  the  defence  was  taken  the  case  was 
adjourned.  Mr.  W.  being  away  from  the 
station,  an  application  to  summon  certain 
witnesses  was  put  in  and  placed  before  Mr. 
J.  P.,  another  Magistrate,  who  was  not  seized 
of  the  case.  He  passed  an  order  to  summon 
witnesses.  Held,  that  he  had  absolutely  no 
power  to  pass  the  order.  The  accused,  having 
exhausted  the  power  ol  summoning  witnesses 
by  filing  their  first  list  of  witnesses,  could  not 
summon  any  other  witnesses  otherwise  than  by 
moving  the  Court  to  act  under  s.  540  of  the 
Crim  Pro.  Code  Affidavit  should  contain 
nothing  but  bare  facts  known  to  the  person  who 
makes  the  affidavit  either  personally  or  upon 
information  from  a  source  which  he  believes  to 
be  a  correct  source  and  one  on  which  reliance 
can  be  placed,  and  the  contents  of  the  affidavit 
should  be  carefully  read  over  to  him  in  the 
words  understood  by  him  and  vouched  by  him 
to  be  correct.  MANGAL  PRASAD  v.  KING- 
Emperor,  11  A.L.J.  986  =  15  Cr.  L  J.  564  =  36 
A.  13  =  22  Ind.  Gas.  740. 

(4750) — S.  540— Local  investigation  —  Ex- 
amining prosecution  witness  after  defence 
closed— Legality —  See  LOCAL  INVESTIGATION, 
No.  1,  9  Ind.  Gas.  46  =  12  Cr.L. J.  7  =  15  CW. 
N.  414. 

(4751)— S.  540— See  LUNACY,  Rat.  Un.  Cr. 
C  279  =  Cr.  Rg.  18  of  1886. 

(4752)— S.  540— See  MAGISTRATE— DUTY 
OF,  1  W.R.  Cr.  Letters.  12. 

(4753) -S.  540— See  WITNESS  —SUMMONS 
TO  WITNESSES,  11  P.R.  1886,  4  P.R.  1892,  Cr. 

(4754)-S.  540-See  Nos.  703,  2222,  2604, 
2672,  3277,  3760,  supra. 

(4755)— Ss  540,  110— See  COMPENSATION- 
GENERAL,  15  A.  365  =  A.W.N.  1893,  114. 

(4756)  — Ss.  540  and  244  of  the  Code  of  1898 
(^ss.  262.  263,  266  of  W82)— Summons  cases- 
Duty  of  Magistrate  to  hear  defence  witnesses  not 
produced.— S.  262,  para  2,  and  s.  263  (s.  540) 
provide  for  the  summoning  of  witnesses  in  cer- 
tain cases  and  the  power  given  by  s  263  is  en- 
tirely at  the  discretion  of  the  Magistrate.  In 
summons  cases  the  Magistrate  is  required  to 
hear  such  witnesses  as  the  accused  shall  pro- 
duce in  his  defence.  But  he  is  not  bound  to 
examine  the  witnesses  whom  the  accused  does 
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not  produoa.  HIGH  COURT  PROCEEDINGS. 
4TH  FEB.  1869,  No.  208,  2  Weir  304  =  4 
H.H.C.  App.  XXIX. 

(4757)— Ss.  5Wan4  253  of  the  Code  of  1998 
i  =  ss.  351.  215,  Code  of  187-2)— Discharge  of 
accused  after  examining  Court  witnesses.  — 
Where  a  Magistrate,  after  the  examination  of 
the  prosecution  witnesses,  examined  certain 
persona  as  Court  witnesses,  and  relying  on  their 
evidence,  discredited  the  complainant's  witnops- 
88  and  discharged  the  accused,  held,  that  the 
procedure  was  not  illegal.  TNNASIMUTHAN  v. 
Manikka  Mudali,  2  Weir  714. 

S.    541,  para  (1;    (  =  1882,    s.   541;    1872. 

8.   88,   modified);     paras    2,    3    (  =  1882, 
s.  541-a). 
(4758)— S.  541    {\)-See    LOCAL    GOVERN- 
MENT,    Rat.    Un.    Or,  C.   827  =  Cr.  Rg.   70  of 
1895. 
(47  59)— S.  541— See  No.  3388,  supra. 

— S.  544  (  =  1882,  s.  544  ;  1872,  s.  421  ;  1861, 
8.  438). 

(4760)— S.  5i4^— High  Court  Criminal  Cir- 
culars, Rule  II — Magistrate  —  Discretion  — 
Expenses  of  v)itnesses  cited  by  defence. — S.  544 
of  the  Crim.  Pro.  Code  and  Rule  No.  11,  made 
by  the  Government  of  Bombay  under  that 
section,  regulating  the  payment,  on  the  part  of 
Government,  of  the  expenses  of  complainants 
and  witnesses  in  cases  coming  before  the 
Criminal  Courts  invest  the  Magistrate  trying  a 
warrant-case  with  a  discretionary  power  exer- 
ciseable  by  him  within  the  limits  specified  in 
the  rule  itself.  Such  discretion,  however,  must 
be  exercised  according  to  sound  judicial  principles 
and  reasonably.  EMPEROR  v.  GanESH  DAMO- 
DAB,,  9  Bom.  L.R.  353  =  5  Cr.  L  J.  329. 

(4761)— S.  544— See  No.  3255,  supra. 

S.  545  (  =  1882,  8.  545  ;  1872,  s.  308;  1861, 

8.  44). 

See  Compensation. 

(4762)— S.  545  {  =  Crim.  Pro.  Code,  1872, 
s.  BOH) —Compensation,  when  can  be  awarded  — 
Compensation  to  purchaser.  —  Compensation, 
when  awardable  under  s.  308,  must  be  awarded 
out  of  the  amount  of  the  substantive  fine  im- 
posed. S.  308  does  not  in  any  case  authorise  the 
award  of  compensation  to  a  purcbaser.     HIGH 

Court  proceedings,  3rd  Feb.  i880,  no. 
216,  2  Weir  7(5. 

(4763)— S.  b^h  — Compensation.— ^.  545  of 
the  Code  of  1882  has  not  altered  the  Uw,  as  it 
existed  under  s.  308  of  the  Code  of  1872.  Under 
s.  545,  compensation  cannot  be  awarded  to  an 
innocent  purchaser  of  stolen  property,  as  the 
injury  to  the  purchaser  is  not  the  consequence 
of  the  theft,  but  of  the  sale  without  title  to 
pass  the  property.  In  re  MARIYAPPA  CHETTY, 
2  Weir  716. 

(4764)— S.  545  —  Compensation. — A  Magis- 
trate found  that  an  accused  had  sold  a  stolea 
horse  to  a  certain  person,  and  sentenced  him  to 
one  month's  imprisonment  and  a  fine  of  Rs.  10. 
=He  also  directed  that  the  fine,  if  levied,  should  . 


Crira.  Pro.  Code  (Act  ¥  of  1898)— con^inwed. 

be  applied  under  s.  545,  Crim.  Pro.  Code,  to 
compensate  the  purchaser  of  the  animal  for  his 
loss.  Held,  that  such  an  order  was  illegal. 
In  re  DISTRICT  MAGISTRATE  OF  NELLORE, 
6M.L.T.  241  =  3  Ind.  Gas  437  =  10  Cr.  L.J. 
290. 

(4765)— S.  515 — Compensation.  —  It  is  no 
doubt  undesirable  to  encourage  frivolous  com- 
plaints by  the  grant  of  compensation  under 
s.  545.  Crim.  Pro.  Code,  1882,  but  the  law 
intends  that  compensation  should  be  awarded 
when  there  is  a  substantial  cause  for  it.  In  re 
Langogi  Guraiya,  2  Weir  717. 

(4766)— S.  545.  Scope  of —Compensation. — 
Under  s.  545,  Crim.  Pro.  Code,  1898,  if  aq 
injury  is  caused  by  the  offence  committed, 
then,  some  compensation  can  be  awarded  to  the 
injured  party.  But,  if  the  injury  is  other  than 
one  caused  by  the  oSeoce  committed,  the  order 
of    compensation    is  unwarranted.     CrIMINAE. 

Revision  Case  No.  158  op  1892,  U.B.R.  1892 
—1896,  Vol.  I,  79. 

(4767)— S.  545— Scope  o/.— S.  545,  Crim. 
Pro.  Code,  1898.  lays  down  that  an  order  for 
compensation  shall  be  made  by  a  criminal  Court,, 
if  at  all  when  passing  judgment,  and,  in  the 
abfenne  of  any  special  provision  on  the  subject, 
the  analogy  of  this  rule  might  properly  be 
followed.  Hence,  it  is  only  when  passing  judg- 
ment that  the  Court  oi,n  order  the  payment  of 
a  reward  out  of  a  fine,  and  when  once  the 
judgment  has  been  pronounced,  the  Court  is 
functus  officio,  and  has  no  power  to  make 
further  orders  in  the  case.  Queen-EMPRESS 
V,  NGA  Hlwe,  U.B  R.  1892—1896,  Yol.  I,  80. 

(4768)— S.  545  {  =  Crim.  Pro.  Code,  1872, 
s.  30S)  — Order  for  forfeiture  of  property— Com- 
pensation to  complainant, — Where  a  person  was, 
under  s.  62  of  the  Penal  Code,  sentenced  to 
undergo  a  term  of  transportation  and  adjudged 
to  forfeit  to  Government  the  rents  and  profits 
of  his  property  during  that  term  :  held,  that  it 
was  not  competent  to  the  Court,  before  he  was 
tried  and  convicted,  to  award  any  portion  of  the 
said  rents  and  profits  as  compensation  to  the 
complainant,  s.  308,  Crim.  Pro.  Code,  having  no 
application  to  orders  for  forfeiture  of  property. 
Queen-Empress  v.  Nana  Patlu,  Rat.  Un. 
Cr.  C.  146  =  Cp.  Rg.  10-6-1880. 

(4769)— S.  5i5  -  Procedure  under  —  Fine. — 
The  prescribed  course,  under  s.  308,  is  to  impose 
a  fine,  and,  out  of  the  fine  realised,  to  direct  pay- 
ment to  the  complainant  of  such  amount  as  the 
Court  thinks  fit,  having  regard  to  the  provisions 
of  the  section.  MOHESH  MUNDUL  v.  BOLA- 
NATH  MUNDUL,  3  C.L.R.  404. 

(4770) -S.  545  {  =  Critn.  Pro.  Code,  1882, 
s.  545) — Separate  order  for  payment  of  expenses 
incurred  by  complainant. — When  expenses  pro- 
parly  incurred  in  the  prosecution  of  a  criminal 
charge  are  ordered  to  be  paid  by  the  accused 
under  s.  545  of  the  Crim.  Pro.  Code,  such 
expenses  should  be  paid  out  of  the  fine  imposed  ; 
a  separate  order  for  such  expenses  is  improper. 
Queen-Empress  v.  Saoliram,  Rat.  Un  Cr. 
C.  341  =  Cf.  Rg.  32  of  1887. 
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^^'J^l)  —  S.  545 — Awardirig  expense  of  prosecu- 
tion—Under  s.  545,  Grim.  Pro.  Code,  1898,  it 
is  uot  competent  to  a  Magistrate  to  award  the 
coiuplaicaut  the  expenses  incurred  in  the  prose- 
cution, independently  of  the  fine  imposed  upon 
the  accused  ;  the  expenses  may  be  made  payable 
out  of  the  fine  imposed  under  s.  545  (2). 
Emperor  v.  Tukaram  Sadashiva,  i  Bom. 
L.  R.  877. 

(4772)— S.  545  (  =  Crim.  Pro.  Code,  1882, 
s.  545) — Expenses  of  hrtngmg  accused  before 
Magistrate.— Si.  545  of  the  Grim.  Pro.  Code, 
does  not  apply  to  such  expenses  as  are  incurred 
in  bringing  the  ofiender  before  the  Magistrate, 
Queen  EMPRESS  v.  Ramaswamy,  Rat.  Un. 
Cr.  C.  608  =  Cr.  Rg.  25  of  1892. 

f4773)— S.  545  — U.  Bwrwa  Laws  Act,  1886 
— Payment  of  fine  to  cover  loss. — A  Court 
cannot  arbitrarily  award  paymsnt  cf  a  fine  to 
cover  a  supposed  loss,  but  only  for  one  or  other 
of  the  objects    specified  in    the  above    secfion. 

Queen  EMPRESS  v.  Ma  Pu,  U  B.R.  1897— 
1901,  Vol.  I,  121. 

(4774)— S.  545  {-Crim.  Pro.  Code,  1872, 
s.  ^09]—  Setting  aside  of  conviction  by  appellate 
Court — Refund  of  money  paid  as  com-pensation. — 
Where  a  conviction  is  set  aside  on  appeal,  and  a 
refund  of  the  fines  levied  is  ordered,  the  only 
remedy,  if  the  person  who  has  recsived  a  portion 
of  the  money  as  compensation  refuses  to  refund 
it,  lies  in  a  Civil  Court.  HIGH  COURT 
Proceedings.  25th  March  1879,  No.  528,  2 
Weir  717. 

(4775)— S.  545 — Compensation  for  injuries  to 
one  other  than  the  person  injured.— Where  an 
accused  person  is  fined  for  injuries  caused  to 
one,  compensation  out  of  the  fines  cannot  be 
awarded  to  another.  The  latter  can  receive 
compensation,  only  if  the  fine  is  inflicted  on 
the  accused  for  an  injury  caused  to  himself. 
The  Public  Prosecutor  v.  Vobanna,  2 
Weir  718. 

(4776)— iS.  545  (  =  s.  144  of  the  Code,  1861)— 
Order  to  pay  fees  under  s.  31,  Court  Fees  Act — 
Payment  to  complainant,  when  to  be  made. — 
A  tee  which  a  Court  may  order  to  be  re-paid  to 
a  complainant  under  s.  31,  Court  Pees  Act  (Act 
VII  of  1870),  is  an  integral  part  of  the  sentence 
and  must  be  treated  as  a  fine  imposed  by  the 
Court  under  s.  144  ;  and  such  fines  must  be  in 
deposit  pending  an  appeal,  where  an  appeal  lies. 

HIGH  Court  proceedings,  20th  July  1870. 
no   1344,2  Weir  723  =  5  M.HC.  App.  28.   [F., 

22  M.   153  =  1  Weir  724;  D.,26  M.  421  =  2  Weir 
488.] 

(4777) -S.  545  (=Crim,  Pro.  Code,  1882, 
s.  545) — Compensation — Necessity  of  attention 
to  the  directions  contained  in  the  last  paragraph 
of  s.  5i5,  Crim.  Pro.  Code. — There  being  no  pro- 
vision in  the  Code  for  the  refund  of  money  paid 
away  as  compeusatii-n  under  s.  545,  Crim.  Pro. 
Code,  the  directions  contained  in  the  last  para 
of    the    section    should    be    strictly    observed. 

Queen-Empress  v.  Thaukra  aung,  L.B.R. 
1872—1892,  353. 
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(4778)— S.  545  l=Crim.  Pro.  Code,  1882, 
s.  545) — Court  Fees  Act,  s.  31 — Costs  and  process^ 
fees  awardcble  under  s.  545.— When  the  accused 
is  convicled  in  a  non-cognizable  case,  the  Court 
is  bound  to  order  the  re  payment  of  process  fees 
under  s.  31  of  the  Court  Fees  Act.  A  Court 
imposing  a  fine  in  any  case,  cognizable  or  non- 
cognizahle,  should  apply  s.  545,  Crim.  Pro. 
Code,  1882,  All  legitimate  costs  as  the  pleader's 
fees  and  the  stamp  and  the  power-of-attorney, 
etc  ,  and  not  merely  process-fees,  may  be  award- 
ed under  s.  545,  Crim.  Pro.  Code,  as  well  aa 
compensation  for  the  injury  caused.  QUEEN- 
EMPRESSv.  Mi  BAUK,  L.B.R.  1872—1892,409. 

(4779) — S.  545 — Comfensation  ordered  payable 
out  of  fine — Full  amoimt  of  fine  not  realised — 
Compensation  ?/  payable  in  the  first  instance. — 
It  is  quite  competent  to  a  Court,  when  order- 
ing compensation  to  be  paid  out  of  the  fin© 
imposed,  to  provide  by  its  order  for  the  pro- 
portionate distribution  of  the  amount  realiped. 
In  the  absence  of  any  such  direction,  an  order 
providing  for  payrnent  of  compensation  out  of 
fine  imposed  ought  not  to  be  construed  as 
meaning  that  nothing  was  payable  until  the 
full  amount  of  fine  was  reali.sed.  In  re  KhaD- 
dam  Venkata  Rao,  2  L.W.  22  =  16  Cr.L.J, 
58  =  26  Ind.  Cas.  650. 

(4780) — S.  bib— Injured  person — Compensa- 
tion to  the  heirs  of  a  person  killed  by  injuries. — 
Under  s.  545  of  the  Code  of  Criminal  Procedure 
compensation  can  only  be  given  to  the  person  to 
whom  injury  has  been  caused;  it  cannot  be  given 
to  the  heirs  of  a  person    who   has    been  killed. 

Emperor  v.  wawnia  Dhangar,  16C.P.L.R. 
180. 

(4781)— S.  545— See  ACT  XIII  OP  1859,  Rat. 
Un.  Cr.  C.  625  =  Cr.  Rg.  52  of  1692. 

(4782)— S.  545— See  ACT  VII  OF  1870,  s.  31, 
Rat.  Un.Cr.  C.  397  =  Cr.  Rg.  56  of  1888,  1  Weir 
722,  1  L  BK.  209,  5  M  H.C  App.  28  =  2  Weir 
724.  24  M.  305  =  2  Weir  722=  1  Weir  723,  U.B. 
R.  1892—1896,  Vol.  I,  7. 

(4783) -S.  545— See  FORFEITURE  OF  PRO- 
PERTY, 4  M.H.C.  App.  28. 

(4784)— S.    545— See   LETTERS    PATENT— 

Letters  Patent,  Madras,  1865,  s.   15,  l 

Weir  788-B. 

(4785)— S.  545— See  MAGISTRATE,   JURIS- 

diction  of— Miscellaneous.  Rat,  Un.  Cr, 
C.  958. 

(4786)— S.  545— See  NEGLIGENCE.  5  C.P. 
L.R.  Cr.  45. 

(4787)— S.  545— See  OBSTRUCTING  RIGHT 
OF  WAY,  1  L.B.R-  48. 

(4788) — S.  545  —  Award  of  compensation 
exceeding  the  loss  incurred  by  complainant — 
Legality  — See  PENAL  CODE,  s.  379,  40  P.W. 
R.  1913,  Cr.  =  335  P. L.R.  1913. 

(4789)-- S.  545— See  Nos.  100,4482,4532, 
4537  to  4540,  supra 

S.  547  (  =  1882,  8.547). 

(4790)- S.  547  (  =  Crim.  Pro.  Code.  1882. 
s.  547) — Compensation  to  complainant  ouioffine 
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— Re-trial  and  order  for  refund  of  portion  of 
fine — Recovery  of  compensation. — The  acoused 
were  tried  by  a  First  Class  Magistrate  and 
fined  Ra.  25  each  and  it  was  ordered  that  half 
the  fine,  if  recovered,  was  to  be  given  to  the 
complainant.  The  conviction  and  serttonoe 
were  qunshed  by  the  High  Court  who  ordered 
a  re-trial.  The  Secoad  Class  Magistrate,  on 
re-trial,  fined  each  of  the  accused  Rs.  10  and 
said  that  "as  they  had  already  paid  a  fioe  of 
Rs.  25  each,  the  result  of  the  sentence  will  be 
that  Rs.  15  will  have  to  be  returned  to  each  of 
them  "  The  complainant,  who  had  been, 
previously,  given  half  the  fine,  on  beipg  called 
upon  by  the  District  Magistrate,  stated  that  he 
had  spent  the  money  and  was  unable  to  repay. 
A  reference  was  then  made  by  the  District 
Magistrate  as  to  how  the  compensation  could 
legally  be  recovered-  Held,  that  the  decision 
of  the  Second  Class  Magistrate  amounted  to 
an  order  to  the  complainant  to  rofund  the  sum 
of  Rs.  15,  and  was,  therefore,  enforceable  under 
s.  547,  Crim.  Pro.  Code.  QUBEN-EMPRESS 
V.  Ravaji,  Rat  Un.  Cp.  C.  213  =  Cr.  Rg. 
10-3-1885. 

(4791)— S.  547  —  See  COMPENSATION  — 
General,  2  p.l.R.  1904. 

S.  348  (  =  1882,  B.  348;  1872,  as.  201,  276; 

1861,  s  230.  modified  ;  Presidency  Magis- 
trate's Act,  1877,  s.  170). 

(4792) -S.  548  (=^Crim.  Pro.  Code,  Act  X  of 
1882,  s.  548) — Charge — Copies  to  accused. — A 
"charge"  is  not  an  order  of  a  Criminal  Court 
by  which  an  accused  person  could  be  said  to  be 
affected  within  the  meaning  of  s.  548  of  the 
Crim.  Pro.  Code,  so  as  to  entitle  him  to  copies 
of  depositions  where  the  trial  has  not  advanced 
beyond  the  examination  of  the  prosecution 
witnesses.  QUEEN-EMPRESS  v.  FRAG  SAHU, 
A.W.N.  1892,  140. 

(4793)— S.  548— Copies  of  order  by,  and 
depositions  before.  Presidency  Magistrate,  tight 
to— See  ACT  IV  OF  1877,  s.  170,  8  C.  166  =  10 
C.L.R.  190. 

(4794)— S.  548— See  Nos.  3581,  4636.  supra. 

(4795)— Ss.  548,  367,531  {  =  Crim.Pro.  Code, 
1872,  ss.  276,  464)— Copv  of  judgment,— Ss.  276 
and  464  of  the  Crim.  Pro.  Code,  are  wholly 
distinct.  An  accused  person  is,  therefore, 
entitled  to  a  copy  of  the  judgment  in  his  own 
language  unconditionally  under  s.  464,  and  also 
to  one  in  the  language  m  which  it  is  written, 
under  a,  276,  under  the  conditions  specified 
therein.  NASICK  MAGISTRATE'S  REFERENCE, 
No.  1181,  Rat.  Un.  Cr.C.  73. 

(4796)— 8s,  548,  426,  439,  440,  531— See 
Revision— Matters  pertaining  to  Evi- 
dence, 31  PR.  1881,  Cr. 

S.  350  (New). 

(4797)— S.  550  -Appeal  —  Acquittal  —  En- 
hancement of  sentence— First  report — High 
Court's  power  to  acquit  innocent  person  without 
appeal. — Held,  that   the    initial   report   of  aa 


offence  to  the  Pclice  is  always  of  great  import- 
ance in  every  criminal  case.  Where  it  haa 
been  made  a  considerable  time  after  the  occur- 
rence and  by  a  person  who  is  in  a  position  to 
know  all  the  facts  and  persons  concerned,  no 
person  should  be  convicted  whose  name  is  not 
mentioned  therein  as  one  of  the  offenders, 
particularly  when  there  is  no  likelihood  of  his 
name  being  omitted.  A  severe  sentence  is  nob 
called  for  where  an  offence  has  been  committed 
on  a  considerable  provocation  oau.sed  by  an 
unjustifiable  act.  Enhancing  a  sentence  is  not 
permissible  when  the  convicted  person  has  duly 
served  the  sentence  before  the  application  foir 
enhancement  is  preferred.  S.  550  of  Act  V  of 
1898,  no  doubt,  gives  the  Police  very  wide 
powers  with  regard  to  the  seizure  of  cattle 
alleged  or  suspected  to  have  been  stolen,  but  it 
does  not  extend  to  the  taking  away  other 
cattle,  simply  because  they  are  mixed  up  with 
the  stolen  ones.  The  High  Courts,  when  dealing 
with  oases  in  appeal  or  revision,  are  competent 
to  acquit  an  innocent  person,  although  he  has 
failed  to  exercise  the  right  of  appeal  It  is  no 
doubt  the  duty  of  the  Courts  to  uphold  the  acts 
of  the  executive  and  ministerial  officers,  but  it 
is  equally  their  duty  to  keep  a  jeaious  eye  upon 
these  acts  and  to  see  that  uothing  is  done 
contrary  to  law  under  the  cloak  of  authority. 
Crown  v.  Sada.  14  P.W.R  1909,  Cr.  =  4  Ind. 
Cas.  980  =  11  Cr.L.J.  99.    (7  PR.  Cr.  1889,  F.} 

(4798)— S.  550— Seizure  of  property  by  Police 
officer — Claim  of  person  in  possession.— T^ha 
Police  seized  property  on  suspicion  of  its  being 
stolen  property  under  s.  550,  Crim.  Pro.  Code, 
and  the  Magistrate  issued  a  proclamation 
before  satisfying  himself  as  to  the  claim  of  the 
person  in  possession.  Held,  that  it  was  not 
incumbent  on  the  Magistrate  to  decide  the 
claim  before  issuing  the  proclamation,  as  the 
person  in  whose  possession  the  property  was 
found  has  an  opportunity  of  making  good  his 
claim  to  the  Magistrate  even  after  the  issue  of 
the  proclamation.  IMPERATOR  v.  GaNGARAM, 
2  S.L.R.  Cr.  82  =  10  Cr.  L  J.  198. 

(4799)— S.  550— Order  issued  by  Police  to 
Station  Master  to  detain  goods  suspected  to  be 
stolen  property— Legality — See  PeNaL  CODE, 
s.  188,  16  O.C.  371. 

(4800)— S.  550— See  No.  327,  supra. 
S.  552  (  =  1882,  B.  551). 

(4801) — S.  552— Scope. — The  purpose  con- 
templated by  s.  552,  must  not  be  construed  so 
as  to  make  it  include  purposes  which,  although 
not  unlawful  in  themselves,  might  only  become 
so  when  entertained  towards  a  child  in  opposi- 
tion to  the  wishes  of  its  guardian  THAKORE- 
DasMunchharam  v.  Bhawandas  Madhav- 
Das,  4  Bom.  L.R.  609. 

(4802)— S.  552  (=Grim.  Pro.  Code,  1882. 
s.  551) — Scope  of — Detention  of  children  for 
purposes  of  conversion— Unlawful  detention  for 
an  unlawful  purpose — Illegal  order  of  restora- 
tion by  Magistrate— High  Court's  power  of 
interference.—^.  551    of   the    Code   applies  to 
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women  and  female  children  only.  This 
combination  and  the  exclusion  of  male  children 
go  to  show  not  only  that  some  definite  purpose, 
uniawful  in  itself,  was  contemplated,  but  that 
the  purpose  has  some  special  reference  to  the 
sex  of  the  person  against  whom  it  was  enter- 
tained. Therefore,  it  should  not  be  so  construed 
as  to  make  it  include  purposes  which,  although 
not  unlawful  in  themselves,  might  only 
become  so  when  entertaine'i  towards  a  child 
in  opposition  to  the  wishes  of  its  guardian,  e.g., 
detention  of  a  female  child,  against  the  will  of 
her  parents  or  guardians,  for  the  purpose  of 
being  brought  up  in  a  religion  of  which  such 
parent  or  guardian  disapproved.  [F.,  4  Bom. 
L.R.  609.]  Although  the  detention  of  a  child 
against  the  will  of  her  parent  or  guardian  with 
a  view  that  she  should  bo  brought  up  in  a 
religiop  which  such  parent  or  guardian  disap- 
proved of,  and  the  adoption  of  which  would  not 
only  involve  a  total  change  in  the  child's  mode 
of  life,  but  would  also  deprive  the  parent  or 
guardian  of  any  control  in  the  education  or 
bringing  up  of  the  child,  would  amount  to  an 
unlawful  detention,  notwithstanding  the  consent 
of  the  girl  to  such  detention,  yet,  it  could  not 
amount  to  "an  unlawful  detention  for  an 
unlawful  purpose."  Where,  in  the  above  case, 
the  Magistrate  makes  an  order  for  the  restora- 
tion of  the  girl  to  the  parent  or  guardian,  which 
order  he  has  no  power  to  make,  it  is  very 
questionable  whether  the  High  Court  would 
have  the  power  to  take  away  the  child  from  the 
parent  or  guardian  and  to  restore  it  to  the 
person,  who  was  detaining  her  against  the 
wishes  of  the  parent  or  guardian.  Even  assum- 
ing that  the  High  Court  has  such  power,  it 
could  only,  with  propriety,  be  exercised,  if  the 
proper  guardian  is  shown  to  be  in  some  way 
disqualified,  or  if,  at  the  least,  the  guardian's 
character  is  so  bad  and  mode  of  life  so  immoral, 
that  it  would  not  be  proper  to  place  the  child 
in  his  or  her  charge.  ABRAHAM  v.  MaHTABO, 
16  C.  487. 

(4803) — S.  552,  order  under — Custody  of  vnfe, 
appUcation  for — No  allegation  of  girl's  wish  in 
complaint— Order  of  restoring  wife,  passed  with- 
out inqiury,  illegal— Complainant,  remedy  of.— 
Where  a  husband  complained  to  the  District 
Magistrate  that  his  father-in-law  was  wrongfully 
detaining  his  wife  and  refused  to  send  her  to 
his  house,  without  alleging  that  she  was  being 
so  detained  contrary  to  her  cwn  wish,  and  the 
District  Magistrate  passed  an  order  under  s.  552, 
Crim.  Pro.  Code,  directing  her  restoration  to 
the  husband  without  making  any  inquiry  into 
the  matter  of  the  complaint.  Held,  that  on 
the  facts  the  case  was  not  one  to  which  the  pro 
visions  of  s,  552,  Crim.  Pro.  Code,  should  be 
applied,  and  that,  if  the  husband  had  any 
grievance,  he  should  seek  his  remedy  in  the 
Civil  Court.  NatHU  Mistry  v,  NaRI  LAL 
MiSTRY,  15  Cr,  L.J    712  =  26  Ind.  Cas.  160. 

(4804)— S.  552— See  No.  468,  supra. 

8.554    (  =  1882,    s.   553;   1872,     88.442, 

493,  509;. 

(4804-a)— S.  554— See  No,  614,  supra. 
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S.  555  (  =  1882,  s.  554). 

(4805}— S.  555— Act  I  of  1878,  s.  9.— Jurist 
diction  of  the  officer  in  charge  of  the  excise  and 
opium  administration  of  a  district  to  try  cH.ses 
under  the  Opium  Act — Meaning  of  the  term 
"personally  interested.  "  In  the  matter  of  the 
petition  of  Ganbshi,  15  A.  192,  F.B.=  A.W.N. 
1893,  79. 

(4805-a)— 8.  555— See  ACT  I  OF  1879,  ss.  61. 
69,  A.W.N.    1884,  37. 

(4806)— S.  555— See  Nos.  1650,  2468,  2991, 
supra. 

S,  556  (  =  1882,  s.  555). 

See  Magistrate,  Jurisdiction  of. 

(4807)— S.  556  —  "  Personally  lyiterested,  " 
meaning  of.  —  h.  Magistrate  does  not.  by  reason 
only  of  bis  being  a  member  of  the  sub-ccmmit- 
tee  of  a  Municipality,  which  recommended  the 
prosecution  of  the  accused  for  an  ofience  against 
the  MunicipalBoard,  become  a  person"personally 
interested  "  within  the  meaning  of  s.  5-56,  so  as- 
to  disentitle  him  to  try  the  case.  EMPEROR  v. 
MOHUN  LAL,  27  A.  25  =  A.  W.N.  1904, 154.  [iJ., 
32  A.  635  =  7  A.L.J.  749  =  11  Cr.  L.J.  447  =  7 
Ind.  Cas.  291,  13  Cr.  L.J.  30  =  13  Ind.  Cas.  222 
=  5S.L.R.  137.] 

(4808)— S.  556  {  =  Crim.  Pro.  Code,  1882, 
s.  565) — ^^  Personally  interested''  meaning  of — 
Act  I  of  1879.~In|s"555,  Crim.  Pro.  Code,  1882, 
the  words  "  personally  interested  "  cannot  mean 
that  a  public  officer  whose  duty  it  is  to  see  that 
the  law  is  obeyed  is  merely,  by  reason  of  that 
duty,  a  perFon  personally  interesf^ed  in  the  pro- 
secution and  trial  of  an  offender  against  the 
statute  law.  They  cannot  refer  to  any  very 
remote  interest  in  the  matter,  and  must  refer 
to  some  particular  and  immediate  personal 
interest  in  the  case  and  its  results.  A  Magis- 
trate cannot  be  said  to  be  "  personally  interest- 
ed," within  the  meaning  of  s.  555  merely  by 
reason  of  its  being  his  duty  as  an  officer  under 
the  Government  to  see  the  law  relating  to  the 
sale  of  opium  enforced  and  maintained  in  that 
part  of  the  District  of  which  he  has  charge. 
He  is,  therefore,  not  precluded  from  trying  an 
offence  under  the  Opium  Act,  I  of  1879.  In  the 
matter  of  the  petition  of  GANESHI,  15  A.  192, 
F.B.  =  A.W.N.  1893,  79.  \_F.,  27  A.  33  =  A.  W. 
N.  1904,  157;  R.,  22  A.  340,  24  M.  238  =  2  Weir 
730,  11  A.  L.  J.  852  =  15  Cr.  L.  J,  17  =  22  Ind. 
Cas.  lei.U.B.R.  1897—1901,  127;  D.,  5  A.L.J. 
357  =  A.W.N.  1908,  95  =  7  Cr.  L.J.  396.] 

(4809)— S.  556 — Scope  of  section— Excise  Acty 
XII  of  \896,— Held,  that  s.  556  of  the  Code  of 
Criminal  Procedure  does  not  debar  an  Excise 
Officer  from  trying  a  case  under  the  Excise 
Act,  1896,  m  which  he  himself  is  responsible  for 
the  prosecution.  EMPEROR  v.  JANKI  Das, 
A.W.N.  1908,  95  =  5  A.L.J.  357  =  7  Cr.  L.J. 393. 
(15  A.  192,  R.)  IB.,  U  Cr.  L.J.  2  =  10  C.L.J. 
484  =  4  Ind.  Cas.  437.] 

(4810)— S.  556— "  Interested,"  meaning  of. — 
The  phrase  '  interested,'  as  used  in  s.  556  of  th 
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Code,  does  not  imply  mere  intellectual  '  inter- 
est,' but  something  of  the  nature  of  an  expecta- 
tion of  advantage  to  be  gained,  or  of  a  loss,  or 
of  some  disadvantage  to  be  avoided,  by  the 
person  who  is  said  to  be  interested  in  the  case. 
The  mere  fact  that  the  enquiry  was  made  by 
the  Magistrate  is  not  to  be  regarded  as  a  dis 
qualitying  ground  under  the  section.  EMPEROR 
V.  Gholappa  Malharappa,  8  Bom.  LR. 
947  =  5  Or.  L.J.  2.     (2  Bom.  L.R.  664,  F.) 

(4811) — S.  556. — It  ia  essential  not  only  that 
there  should  be  no  personal  interest  or  prejudice 
on  the  part  of  the  Judicial  Officer,  which  would 
disqualify  him  from  trying  a  particular  case, 
but  also  that  the  mere  appearance  of  prejudice 
should  be  avoided  for  the  sake  of  protecting  the 
administration  of  justice  from  the  possibility  of 
an  imputation  of  partiality  or  unfairness.  NGA 
THAW  V.  Queen-Empress,  U.B.R.  1897— 
1901,  Vol.  I,  123. 

(4812)  -S.  556—"  Personally interested"~Ma- 
gistrate  examined  as  a  witness  in  the  case  with- 
out any  protest  irom  either  of  the  parties. — An 
oral  complaint  was  made  before  a  Magistrate, 
during  a  vacation,  ac  bis  private  residence. 
After  the  re-opening  of  the  CJourt,  the  case  was 
put  up  before  the  same  Magistrate  on  the  writ- 
ten complaint  of  the  complainant.  During  the 
oourse  of  the  trial,  the  Magistrate  found  it 
necessary  to  record  his  own  evidence,  as  to  the 
circumstances  attending  the  oral  complaint  to 
himself  regarding  the  commission  of  the  offence. 
He,  therefore,  examined  himself  as  a  witness, 
recording  the  statement  himself  and  permuting 
himself  to  be  cross  examined  find  re-examined 
and  recording  those  statements  also.  During 
all  this  time  and  till  after  the  judgment,  neither 
party  took  any  obj  .ction  to  the  trial  being  held 
by  the  Magistrate,  and  the  accused  was  convict- 
ed. On  appeal  by  the  accused  on  the  ground 
that  the  Magistrate  was  not  competent  to  try 
the  case,  held,  thit  the  Magistrate  should  not 
be  considered  to  be  personally  interested  in  the 
matter,  and  that  the  plea  was  only  an  after- 
thought in  order  to  escape  from  the  conviction, 
inasmuch  as  the  objecaon  was  put  lorward  for 
the  first  time  in  the  appeal,  the  accused  having, 
at  the  time  of  the  trial,  no  suspicion  tnat  they 
would  not  have  a  fair  and  impartial  trial  at  his 
hands.  EMPEROR  v.  Nanhe,  27  A.  33  =  A.W. 
N.  1904,  13/.  (15  A.  192,  F.;  21  G.  920,  20  C. 
857,   19  M.  263,  R  ) 

(4813) — S.  556 — Disqualilication  of  Magis- 
trate.— A  Magistrate  is  not  disqualified  under 
s.  556  from  trying  a  case,  merely  because  of  the 
fact  that,  in  the  departmental  enquiry  in  the 
case,  he  forwarded  the  papers  to  the  Collector 
with  his  opinion  that  there  was  apparently 
sufficient  evidence  to  justify  criminal  prosecu- 
tion. Emperor  v.  Ravji  Nanaji  Kulkar- 
NI.  5  Bom.  L  R.  542.  [R.,  8  Or.  L.J.  856  =  1 
S.L.R.  98.] 

(4814)— S.  556  (  =  CTim.  Pro.  Code,  1882, 
s.  555)^ Explanation  to  section — Scope  of — 
Ben.  Act  V  of  1876,  s.  256  —  Order  under  — 
Conviction  by  District  Magistrate  as  Chairman 


Crim.  Pro.  Code  (Act  Y  ot  1898)— continued. 

of  Municipal  Commissioners — Legality. — The 
explanation  to  the  section  does  not  apply  to  a 
case,  m  which  a  Magistrate  may  have  been 
personally  concerned  as  a  Municipal  Commis- 
sioner which  forms  the  subject  of  trial  before 
him.  It  was  rather  intended  to  prevent  an 
objection  being  raised  that,  from  the  mere  fact 
that  the  Magistrate  might  happen  to  be  a 
Municipal  Gommissioner,  he  was  necessarily 
disqualified  from  holding  a  trial  in  which  some 
Municipal  matter  was  involved.  But  in  a  case 
in  which  the  Magistrate  is  one  of  the  prosecu- 
tors, in  his  capacity  as  the  Ghairman,  he  will 
not  be  competent  to  try  the  case.  An  accused 
person  was  tried  and  convicted,  under  s.  188  of 
the  Penal  Gode,  of  having  disobeyed  an  order 
of  the  Municipal  Gommissioners,  under  s.  256. 
Bengal  Act  V  of  1876.  The  District  Magistrate, 
who  tried  and  convicted  the  accused,  was 
present,  as  Ghairman  of  the  Municipal  Gom- 
missioners, at  that  meeting  when  that  order 
was  passed.  Held  that  the  conviction  was  ille- 
gal and  should  be  set  aside.  KHARAK  CHAND 
PAD  V.  TARACK  GHUNDER  GUPTA,  10  C.  1030. 
(2  Q.B  D.  558,  F.  d  R.}.  [R.,  15  A.  192,  P.B., 
23  G.  44,  9  GP.L.R.  26,  Gr,] 

(4815) — S.  555 — Magistrate  who  issued  pro- 
cess but  did  not  proceed  under  s.  190  (1)  (c)  or 
s-  202 — Competency  to  hear  appeal  against  con- 
viction.—  Held,  that  a  Magistrate  who  did  not 
take  action  under  s.  190,  subs.  (1),  cl.  (c)  or 
order  a  local  investigaiion,  was  not  incompetent 
to  hear  an  appeal  from  a  judgment  ultimately 
convicting  the  accused,  merely  because,  he, 
without  expressing  any  opinion  hostile  to  them, 
summoned  them  to  answer  a  charge  in  his 
capacity  as  Magistrate  in  charge  of  the  criminal 
business  of  the  Sudder  sub-division.  DasARATH 
Raiv.  Emperor,  36  C.  869=4  Ind.  Cas.  332  = 
10  Cr.  L  J.  537 

(4816)— S.  556  (  =  Crim.  Pro.  Code,  1882, 
s.  655)— Competency  of  Magistrate,  being  also 
Municipal  Chairman,  to  try  Municipal  cases. — 
The  Ghairman  of  a  Municipality  being  an 
executive  officer,  who  would  be  the  proper 
person  to  institute  a  prosecution  tor  ofiences 
against  the  health  and  comfort  of  the  town,  is 
disqualified  from  trying  Municipal  ofiences,  in 
his  capacity  as  Magistrate.  QUEEN-EMPRESS 
V.  Erugadu,  13  M.  83  =  2  Weir  326.  [B.,  23 
G.  44.] 

(4817)— S.  556  {  =  Crim.'.  Pro.  Code,  1882, 
s.  555)  —Magistrate  making  local  inspection  of 
the  scene  of  alleged  occurrence — Competency  to 
try  the  case— Where  a  Migistrate,  trying  a 
case  of  riot,  made  a  local  inspection  of  the 
scene  of  the  alleged  ofience  and  was  influenced 
by  such  inspection  in  arriving  at  a  conclusion 
in  the  case,  held,  that,  by  so  doing,  the  Magis- 
trate had  made  himself  a  witness  in  the  case 
and  was  incompetent  to  try  the  case.  QUEEN- 
Empress  V.  Manickbm,  19  M.  263  =  2  Weir. 
723=6  M.L.J.  143.  [Diss.,  11  Cr.  L.J.  171  = 
5  Ind.  Cas.  602  =  1  P.W.R.  1910,  Cr.;  R.,  19  A. 
302.  27  A.  33  =  A.W.N.  1904,  157,  37  C.  340  =  11 
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C.L  J.  335  =  14  C.W.N.  422  =  5  Ind.  Gas.  365  = 
11  Cr.  L  J.  121,  5L,B.R.  52  =  10  Or.  L.J.  SO 
=  2  lud.  Gas.  543.  9  Gr.  L.J.  355,  9  Or.  L.J. 
403,  7  Or.  L.J.  8=17  M.L.J.  560;  D.,  13  P.R. 
1901  =  89  P.L.R.  1901,  2  Weir.  727.] 

(4818) — S.  556. — Where  a  Magistrate  inspected 
the  locus  in  quo  and  stated  in  his  jadgment 
what  he  saw  when  he  inspected  it,  held,  that, 
having  regard  to  the  amendment  of  the  l\w  by 
the  addition  to  the  explanation  to  s.  556  of  the 
Code,  the  Magistrate  was  not  inc  -mpetent  to 
try  the  case,  and  the  jadgment  wa=.  not  render- 
ed void.  In  re  D.^VARA.JA  NAYAG-iR,  2  Weir, 
728.  [R  ,  37  0.  340  =  11  Gr.  L  J.  121  =  14  G. 
W,N.  422  =  5  Ind.  Gas.  865.] 

(4819) — S.  5b6— Disqualification  of  a  Magis- 
trate to  try  a  case — Qunstion  of  fact — Magistrate 
directing  prosecution — Subsequent  trial  by  him  — 
Legality. —  The  question  whether  a  given  ease 
falls  within  the  provisions  of  ».  556  is  a  question 
of  fact  to  be  determined  by  the  circumstances 
of  each  case.  Illustration  to  s.  556  of  the  Code 
prohibits  a  Magistrate  from  trying  a  case, 
which  he  himself  institutes  or  gives  order  for 
the  institution  thereof.  An  authorisation  by  a 
Sub-Divisional  to  a  subordinate  Miigistrate  to 
prosecute  a  person  on  such  charges  a.s  miy  be 
capable  of  beiug  proved  in  a  Criminal  Court 
does  not  amount  to  a  "  directioa  within  the 
meaning  of  the  illustration,  but  merely  amounts 
to  an  authorisation."  The  Magistrate,  therefore, 
is    not    disqualified    from      trying      the     case. 

Queen-Empress  v.  Ghenchi  reddi,  24  M. 
238  =  2  Weir.  730.  [R.,  14  Cr.  L.J.  385  =  20 
Ind.  Gas.  209  =  9  N,L  R.  81.] 

(4S20  &  4821)— S.  556  ~  Investigation  by 
Magistrate  —Trial  by  sameMagistrate  —  Validity. 
— Where  a  District  Magistrate  took  an  active 
part  in  the  investigation  of  a  case,  he  wag  held 
not  10  be  competent  to  have  it  tried  himself. 
Kank  Saing  v.  King-Emperor,  14  Bur.L  R. 
333  =  9  Cp.  L.J.  66. 

(4822)— S.  556  (  =  Crim.  Pro.  Code,  1882, 
s.  555)— Act  I  Of  1878  (Opium),  s.  9,  offence  under 
— Competency  of  District  Magistrate  to  try. — A 
District  Magistrate,  who  is  also  a  District  Col- 
lector, is  not  debarred,  by  the  circumstances  of 
his  dual  appointment,  from  trying  an  offence 
under  s.  9  of  the  Opium  Act,  ihe  prosecution  of 
which  has  not  been  instituted  bv  himself,  as 
Collector.  NGA  MyA  E  v.  Queen-EMPRESS, 
L  B.R.  1872—1892,  400. 

(4823) —  S.  556  —  Competency  of  Sessions 
Judge  to  hear  appeal  frovi  a  judgment  passed  by 
hunself- — Under  s.  556,  a  Sessions  Judge  can- 
not hear  an  appeal  from  a  judgment  passed  by 
himself.  He  can,  however,  under  Regulation 
V  of  1895  (amendment  to  the  Upper  Burma 
Criminal  Justice  Regulatioii),  s  XIV-A  (l), 
after  adopting  the  procedure  of  that  section, 
direct  that  the  appeal  be  transferred  for  trial  to 
any  other  Sessions  Judge.  JHABROO  v.  KlNG- 
Emperor,  U.B.R.  1897—1901,  Yol.  I,  8. 

(4824)— S.  556—"  Personally  interested  "— 
Want  of  J7irisdiction  —  Irregularities  vitiating 
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proceedings, —  Where,  in  a  prosecution  under 
s.  3  of  the  Gambling  Act,  III  of  iS67  (  =  s.  12, 
Gambling  Act,  1399J,  the  Magistrate,  who  tried 
the  case  because  of  information  or  knowledge 
possessed  by  himself,  applied  for  process  against 
the  accused,  held,  that  he  was  at  the  same  time 
prosecutor  and  Judge,  aod  'hat  it  was  impossi- 
Dle.  therefore,  to  siy  chat  the  accused  were  not, 
or  were  not  liable  to  bs,  prejudiced  by  such  a 
poailiou  of  affairs.  The  conviction  and  sentence 
were  consequently  auashed.  QUEEN-EmpreSS 
v  NGA  SOK  Chun,"  U.B.R.  J897— 1901,  Yol.  I, 
125. 

(4825) — S.  556 — Same  man  must  net  at  the 
same  time  be  accuser  and  judge. — Tbe  same  per- 
son must  not  at  the  same  time  be  accuser  and 
judge  ;  he  must  not  be  a  party  or  be  personally 
interested,  and  he  must  not  have  prejudged 
the  case  before  him ;  but  where  a  Magistrate 
acts  executively  throughout  without  nececsarily 
forming  any  opinion  on  the  merits,  and  where 
the  accused  has  not  been  substantially  preju- 
diced, it  would  be  unnecessary  to  interfere  in 
revision.  It  is  manifestly  desirable  that,  when 
it  could  be  avoided  without  inconvenience,  the 
trial  of  an  offence  should  not  be  had  before  a 
Judge  or  Magistrate  who,  in  another  capacity, 
has  hid  to  do  with  the  institution  of  the  prose- 
cution, and  it  is  the  general  praetioa  to  make 
arrangements  dcoordingly.  QUEEN-EilPRESS 
V.  NGA  AUNG  Gyi,  U  B.R.  1897—1901,  Yol.  1, 
127.  (14  A.  354,  15  A.  192,  6  B.  479,  3  C.  622, 
16  C.  766,  R.) 

(4826)— S.  556 — Circwnstances  binder  which 
a  Magistrate  is  debarred  under  the  above  section 
from  trying  an  off'ence. — In  this  case  the  Deputy 
Commissioner,  as  Collector,  sanctioned  the 
prosecution  of  the  accused  and  forwarded  the 
papers  to  himself  as  District  Magistrate  for 
the  necessary  orders  as  regards  the  prosecution. 
Held — that  as  the  magistrate  in  his  capacity 
of  Collector  took  an  active  part  in  initiating 
the  prosecution,  he  was  disqualified  from  trying 
the  case  under  s.  556,  Code  o(  Criminal  Fro- 
cedur°.  RAM  RICH  PAL  v.  QueeN-EMPRESS, 
U  B.R.  1897—1901,  Vol.  I,  133.  (13  B.  442,  R.) 
See  also  King-Emperor  v.  Nga  KYaw,  U. 
B  R.  1897—1901,  Yol.  1,  133.  [R.,  U.B.R. 
1910,  1st  Qr.,  4.] 

(4827)— S.  556  (  =  Crim.  Pro.  Code,  Act  X  of 
1882,  s.  555) — Municipality — Magistrate  autho- 
rised to  institute  proceeainqs.  —Where  a  Magis- 
trate who  had  been  authorised  by  a  Municipal 
Council  to  institute  prosecutions  lor  breaches 
of  its  bye-laws,  directed  the  prosecution  of  a 
person  lu  respect  of  ihe  infringement  of  one  ol 
the  rules  of  the  said  bye-laws  and  himself  tried 
and  convicted  him,  held  that  the  Magistrate  was 
debarred  by  s.  555  of  the  Crim.  Pro.  Code,  from 
trying  the  case.  MUNICIPALITY  OP  CAWN- 
PORE  V.  Nanhe  Mal,  A.W.N.  1891.  81.  (A. 
W.N.  1886,  291,  H.) 

(4828) — S.  556  —  Disqualification  of  Magis- 
trate.— Where  a  District  Magistrate,  who  was  a 
member  of  a  Municipal  Board,  issued  orders  tq 
the  Police  to  prosecute  the  accused  for  driving 
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in  a  carriage  drawn  by  horses  which  were 
galled,  and  the  Police  SuperinCendent,  a  few 
days  after,  saw  the  carnage  being  drawn  by  a 
diSerent  pair,  but  still  more  galled,  held  that 
the  Dititrict  Magintrate  was  disqualified  from 
trying  the  case  hirnvjelf,  as  he  was  a  party  in- 
terested in  these  proceedings  and  came  to  the 
trial  with  pro-conoeived  views  a?  to  the  guilt 
of  the  accused.  MUNICIPALITY  OF  BENARES 
V.  BISHBN  Chand,  A.W.N.  1886,  291.  [R., 
A.W.N.  1891,  81  ;  D.,   15  A.  191-2.] 

(4829) — S.  556 — Applicability  to  appeals. — 
8.  556  of  the  Crim.  Pro.  Code  applies  to  the 
hearing  of  an  appaal.  In  the  matter  of  the  peti- 
tion of  INAYAT  HUSAIN,  A.W.N.  1899,  74. 
(23  0.  44,  F.)  [R..  14  Cr.  L.J.  385  =  i<i0  Ind. 
Cas.  209  =  9  N.L.R.  81,  15  Or.  L.J.  17  =  11  A. 
L.J.  85-2  =  22  lad.  Cas.  161.] 

(4830)— S.  556— Excise  Act  (XII  of  1896), 
s.  48. — Held,  that  a  snal  of  aa  offence  under 
s.  48  of  the  Indian  Excise  Act  (XH  of  1896)  is 
liable  to  be  set,  aside  under  a.  556  of  Act  V  of 
1898,  where  the  Magistrate  himself,  in  the 
capacity  of  Tahsildar,  had  ordered  lo  prosecute 
and  search  the  house  of  the  accused  on  the 
report  of  an  opium  contractor  who  was  neither 
a  Collector  nor  an  Excise  Officer.  MANGAL  v. 
CROWN,  5  P.W.R.  1912,  Cp.=64  P.L.R.  1912 
=  14  lad.  Cas.  758  =  13  Cp.L.J.  294. 

(4831)— S.  556-Excise  Act  (XII  o/ 1896)  — 
Magistrate  giving  information  to  the  police  and 
directing  an  enquiry — No  such  connection  as 
ousts  jurisdiction. — Where  a  Magistrate,  under 
the  Excise  Act,  lays  before  an  Inspector  of 
Police  certain  information  regarding  the  con- 
duct of  tbo  accused  ia  his  dealings  in  opium 
and  directs  the  said  Inspector  to  make  an  en- 
quiry on  the  b*Ais  of  that  information  and  a 
prosecution  is  subsequently  instituted  in  the 
ordinary  course  by  the  investigating  police 
ofiicer,  held,  that  the  Magistrate  cannot  be 
said  to  have  such  connection  with  the  proceed- 
ings antecedent  to  the  prosecution  as  would 
debar  him  from  trying  the  accused  or  commit- 
ting him  for  trial.  BaBV  RAM  v.  KlNG- 
Emperor,  11  A.L.J.  852  =  22  Ind.  Cas.  161  = 
ISCr.  L.J.  17. 

(4832)— S.  556— See  ACT  V  OF  1S61,  s.  29, 
22  A.  340  =  A.W  N.  1900,  110. 

(4833)— S  556~S«e  BOM.  ACT  VII  OF  1867, 
Rat.  Uq.  Cr.  C-  433. 

(4834) -S.  556— See  PQN.  -^CT  XX  OF  1891, 
s.  188.  3  P.R.  1895,  Cr.,  5  P.R.  1896,  Cr. 

(4835)— 8.  556— Sfie  APPEAL -GENERAL,  2 
L.B.R.  302,  39  P.R.  1884.  Cr. 

(4836)— S.  556— Sfe  BENCH  OF  MAGIS- 
TRATES, 10  C.  194, 

(4837)— S.  556  — See  COMMITMENT  TO 
SESSIONS  COURT,  2  LB.R.  209. 

(4838)— S  556— See  BUR.  REG.  XIV  OF 
1887,  U.B.R.  1892—1896,  Vol.  I,  321. 

(4839)— 8.  556— See  SESSIONS  JUDGE,  Ju- 
BISDICTION  OF,  20  A.    181  =  A. W.N.  1898,  11. 
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(4840)— S.  556— See  Nos.  933,  1029.  1310, 
1675,  1702,  2065,  2336,  3489,  4297,  4637,  4659, 
supra. 

(4841)— Ss.  556,  195— Process  isiued  by 
Cantonment  Magistrate  in  his  capacity  of  a 
Small  Cause  Court  Judge — Execution  by  bailiff 
—  Obstruction —  Prosecution  for —  Bailiff  not 
examined — No  sanction  under  s.  195,  Crim.  Pro. 
Code — Conviction  by  Magistrate  —Magistrate — 
Not  '  personally  inter estea' —  Nor  '  party  to  the 
proceedings' — Legality  of  conviction — Penal 
(^ode,  s  186. — The  accused  were  convicted 
by  a  Magistrate  under  s.  186,  I.  P.O.,  of 
obstructing  a  bailiS  in  execution  of  a  process 
issued  by  that  Magistrate  in  his  capacity 
as  a  Judge  of  a  Small  Cause  Court.  The 
compLiinaut  bailiff  was  not  examiced  but  his 
report  was  brought  on  the  record  through  the 
Nazir.  Held,  that  the  mere  fact  that  the 
complainant  was  not  examined  would  not 
justify  the  setting  aside  of  tbe  conviction, 
because  there  were  other  witnesses  who  gave  a 
full  account  of  the  matter.  Held,  also,  that 
the  proceedings  were  not  illegal  for  want  of 
sanction  under  s.  195,  Crim.  Pro.  Code,  and 
that  it  was  open  to  the  bailiff,  a  Public  officer, 
to  file  a  complaint  without  any  sanction.  Held, 
also,  the  fact  that  the  Magistrate  issued  the 
warrant,  in  respect  of  which  the  obstruction 
occurred,  in  his  capacity  as  a  Small  Cause 
Court  Judge,  would  not  make  him  '  personally 
interested  '  in  the  matter  within  the  meaning 
of  s,  556,  Crim.  Pro.  Code.  Held  also,  that, 
because  there  was  nothing  on  the  record  to  show 
that  the  Magistrate  gave  sanction  to  prosecute 
or  in  other  words  directed  the  prosecution,  he 
was  not  '  a  party  to  the  Criminal  Proceedings  ' 
and  that  the  trial  was  not  irregular.  MUSO  v. 
CROWN,  8  S.L.R.  41  =  15  Cf.L.J.  649  =  25  Ind. 
Cas.  977. 

(4842)  — Ss.  556,  435,  iW— Applicability  of 
s.  556— Fact  of  each  case — 'Try  any  case' — 
Meaning-' Personally  interested' — Meaning  and 
effect— District  Magistrate — Direction  to  prose- 
cute in  his  capacity  as  Deputy  Commissioner — 
Conviction  by  a  Subordinate  Magistrate — Appeal 
— Competency  to  hear— Jurisdiction  -Revision 
— Effect  of  consent  or  waiver— High  Court — 
Poioer  of  Revision. — Where  a  District  Magis- 
trate, as  Deputy  Commissinuer,  on  reading  the 
report  of  a  Forest  Divisional  Officer,  formed  an 
opinion  that  the  accused  who  was  a  Muccadam 
made  a  deli ber;ttely  false  report,  and  directed 
his  pro'ecution  before  a  subordinate  Magistrate, 
and  where  the  latter  convicted  the  accused  and 
an  appeal  was  preferred  before  the  District 
Magistrate  against  such  conviction.  Held,  that 
the  District  Magistrate  was  disqualified  from 
hearing  the  appeal  and  was  deprived  of  juris- 
diction to  entertain  the  appeal.  (23  C.  328,  R.) 
Consent  or  want  of  objection  cannot  cure  a 
defect  in  jurisdiction.  Held,  also,  that  the 
circumstances  justified  revisional  interference. 
The  implied  assent  of  the  accused  to  the  hear- 
ing of  the  appeal  by  the  District  Magistrate  ia 
of  no  value.  Whether  a  case  falls  within  the 
provisions   of  s.    556,    Crim.    Pro.    Code,   is  a 
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question  of  faot  to  be  determined  with  reference 
to  the  circumstance9  of  each  particular  case. 
The  words  'personally  interested'  in  s.  556, 
Crim.  Pro.  Code,  have  been  given  a  very  wide 
interpretation.  The  illustration  to  that  section 
makes  it  clear  that  the  interest  need  not  be 
pecunii>«ry.  The  words  '  try  any  case  '  in  s.  E56 
are  wide  enough  to  include  the  hearing  of  an 
appeal.  (23  C.  44.  1899  A.W.N.  74,  F).  Ss.  435 
ana  439,  Urim  Pro.  Code,  give  the  High  Court 
power  to  control  the  propriety  as  well  us  the 
legality  of  a  fiading,  sentence  or  order  of  any 
inferior  Criminal  Court,  and  that  necet^sarily 
imports  a  power  to  regulate  or  revise  the  pro- 
ceedings leading  up  to  any  such  finding, 
sentence  or  order.  If,  therefore,  a  sentence  has 
been  passed  or  confirmed  by  a  Court  which 
could  not  legally  try,  or  should  not  properly 
have  tried  the  case,  the  High  Court  has  a 
discretion  to  interfere.  FAIZ  MAHOMED  v.  EM- 
PEROR, 9  N  L  R.  81  =  14  Gr.L.J.  385  =  20  Ind. 
Cas.  209.  (24  M.  231.  Appr.;  12  P.R.  1905, 
Doubted;  9  G.P.L.R.  26,  and  8N.L.R,  1,   F.) 

(4843)— Ss.  556,  437 — Municipal  meeting 
directing  prosecution  of  accused  —  District 
Magistrate  presiding  over — Personal  interest — 
Incapacity  to  order  further  inquiry  under  s.  437 
— The  words  '  try  any  case  ' — Whether  includes 
proceedings  under  s  437.-- A  District  Magistrate, 
who  himself  presided  over  a  meeting  of  the 
Municipality  which  directed  the  prosecution  of 
the  accused  who  was  a  servant  of  the  Munici- 
pality, has  no  jurisdiction  to  make  an  order  for 
further  enquiry  under  s.  437,  Crim.  Pro,  Code. 
(;-i2  A.  635.  4  Q  B.D.  332.  9  Q.B.D.  394.  R.) 
The  expression  '  try  any  case  '  in  s.  556.  Grim. 
Pro.  Code,  is  wide  enough  to  include  any  stage 
of  the  judicial  proceeding  in  which  the  question 
of  guilt  or  innocence  of  the  accused  is  finally 
adjudicated  and  includes  also  a  proceeding 
under  s.  437,  Crim.  Pro.  Code.  IMPERATOR 
V.  BHOJRAJ  CHBLLARAM,  3  SL.R.  137  =  13 
Ind.  Ca8.  222  =  13  Gr.L.J.  30.  (27  A.  25,  B.) 

(4844)— Ss.  556,  537— See  MAGISTRATE, 
Jurisdiction  op  —  General  Jurisdic- 
tion, 23  C.  328. 

S.    538  (  =  1882,   8.  556;  1872,88.3,539; 

1861,  i.iii). 

(4845) -S.  558  {  =  Crim.  Pro.  Code,  1882, 
s.  556) — Personal  interest  of  Magistrate. — It  is 
generally  expedient  that  a  Magistrate  who,  as 
an  Assistant  Collector,  had  supervised  a 
departmental  inquiry  against  a  subordinate, 
should  not  try  the  criminal  case  against  the 
same  person.  QuerN-EmprESS  v.  ViSHNU, 
Rat.  Un.  Cr.  G.  631  =  Gr.  Rg.  57  of  1892. 

(4846)— S.  558  (  =  Crim.  Pro.  Code,  1982, 
s.  556) — Inquiru  into  a  matter  by  an  officer  as 
Revenue  Officer — His  competency  to  try  the 
case. — Held,  that  the  conduct  of  a  Deputy 
Magistrate  in  directing  the  Deputy  Tahsildar, 
who  had  inquired  into  the  matter  as  a  Revenue 
Officer,  to  try  it  as  a  Magistrate  was  highly 
improper,  and  that  his  hearing  and  disposing 
of  the  appeal,  when  the  correctness  of  bis  own 
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order  was  in  question,  was  also  improper.  In  re 
KalingaGoundan,  2  Weir  729. 

(4847)— S.  558  (  =  Crini.  Pro.  Code,  1882, 
s.  556) — Municipal  Councillor  reporting  a  case 
for  prosecution — His  competency  to  be  one  of 
the  Bench  of  Magistrates  to  try  the  case, — A 
Municipal  Councillor  who  reports  a  case  of 
breach  of  Municipal  law  for  prosecution  is  not 
interested  in  the  matter,  within  the  principle 
"  nemo  potest  esse  siniul  actor  et  judet. " 
Where,  in  such  a  case,  the  Council  directs  the 
prosecution,  the  Municipal  Councillor  is  not 
debarred  from  trying  the  case  as  one  of  the 
Bench  of  Magistrates.  In  re  ADINARAYANA 
Chetty,  2  Weir  728. 

S.  559  (  =  1882,  B.  S57). 

(4848)— S.  559— See  PRESIDENCY  MAGIS- 
TRATE, 23  B.  490. 

S.  560  (  =  1882,  s.  559). 

(4849) — S.  560— An  order  for  compensation 
under  s.  560  of  the  Grim.  Pro,  Code  (X  of 
1882)  is  not  a  fine  and  if  passed  by  a  Magistrate 
of  the  First  Class  is  not  appealable,  whatever  be 
the  amount  awarded.  Sub-s.  '3)  gives  aright 
of  appeal  only  in  respect  of  orders  for  compen- 
sation passed  by  a  Magistrate  of  the  second  or 
third  clq.ss,  and  such  an  order  would  be 
appealable  irrespective  of  the  amount  awarded. 
Empress  v,  Babia  Koshti,  8  G.P.L.R.  13,  Gr. 

(4850)— S.  560— See  No.  578,  supra. 

S.  561  (  =  1882,  s.  561). 

(4851)— S.  561  (a)  {  =  Crim.  Pro.  Code,  Act 
X  of  1882,  s.  561  (a)  )— Penal  Code.  s.  die- 
Investigation  by  inferior  Police  officer— Regu- 
larity -Where  an  o&ence  to  which  the  provi- 
sions of  s.  561  (a)  of  the  Crim  Pro.  Code, 
apply  has  been  taken  cognizance  of  by  a 
District  Magistrate,  the  faot  that  it  has  been 
investigated  by  a  Police  officer  below  the  rank 
of  an  Inspector  is  not  a  material  irregularity 
which  would  vitiate  the  subsequent  proceedings. 

Queen-Empress  v.  Mehri,  A.W.N.  1895,  9. 
-S.  562  (New). 

(4852)  ~S  562— When  applicable.— Where  no 
previous  conviction  is  proved  against  an  offen- 
der, and  the  oSence  is  one  under  the  Indian 
Penal  Code  punishable  with  not  more  than  two 
years'  imprisonment,  the  section  is  applicable, 
having  regard  to  the  youth,  character  and 
antecedents  of  the  offender.  EMPEROR  v. 
Birch,  24  A.  306  =  A.W.N.  1902,  69.  [B.,  12\ 
Gr.L.J  213=  10  Ind.  Cas.  114  =  16  P.R.  1911 
=  155P.L.R.19ll.] 

(4853)— S.  562  of  the  Crim.  Pro.  Code  should 
be  used  freely  in  suitable  cases,  It  should  not 
be  appl'ed  indiscriminately  and  without  due 
consideration  to  the  cases  of  all  first  offenders. 
The  Court  must  have  regard  to  the  incidents 
specified.  Among  the  mostimportant  points  foe 
consideration  are  the  character  and  antecedents 
of  the  accused.  KING-EMPEROR  v.  PO  THEIN,, 
2L.B.R.  314.     (2  L.B.R.  65,  i2.) 
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(4854)— S.  562— Applicability  o/.— An  order 
under  thia  section  is  bad  if  the  accused  is  35 
years  of  age,  i.e.,  if  he  is  not  a  person  whose 
youth  can  be  taken  into  coosideration  ;  and  if 
the  offence  disclosed  is  one  punishable  under 
s.  456,  I.P.G.,  i.e.,  punishable  with  more  than 
two  years'  imprisonment.  KiNG-BMPEROR  v. 
BUBUDIN,  U.B  R.  1897-1901,  Yol.  I,  139. 

(4855)— S.  562,  Limited  application  of.~ 
B.  562,  Grim.  Pro.  Code,  is  carefully  limited  in 
its  application,  and  the  Courts  should  not  go 
beyond  the  p!am  meaning  of  its  provisions. 
In  cases  coming  under  the  section,  it  is  not 
open  to  a  Court,  on  proof  of  youth,  to  omit 
regard  to  the  character,  antecedents,  or  to  the 
trivial  nature  of  the  oliance,  or  to  consider  the 
trivial  nature  of  the  ofience  alone  and  disregard 
the  age  of  the  ofiender.  QuEEN-EMPRESS  v. 
NGA  PO  IIMAN.  1  L.B.R.  41,  F.B.  iOverruled, 
1  L.B.B,  41.] 

(4856) — S.  562— Scope  and  applicability  of 
section. — Where  the  charge  was  in  the  alterna- 
tive either  of  theft  or  of  retaining  stolen  pro- 
perty, and  the  Magistrate,  while  convicting  the 
accused,  did  noL  say  of  which  of  these  ofiences 
he  convicted  them,  held  that,  in  the  absence  of 
a  conviction  for  theft,  the  Magistrate  was  not 
competent  to  pass  an  order  under  s.  562. 
Queen-Empress  v.  Bhagwant  Ganesh, 
1  Bom.  L.R.  857. 

(4857) — S.  562 — Procedure. — In  dealing  with 
an  accused  under  s.  562,  Crim.  Pro.  Code,  it  is 
not  competent  to  a  Magistrate  to  ask  him  to 
appear  in  Court  on  a  day  fixed  to  receive  sen- 
tence ;  all  he  can  do  is  to  release  the  accused  on 
probation  of  good  conduct  for  a  certain  period 
and  to  direct  him  tc  appear  and  receive  sentence 
when  called  upon  during  such  period.  QUEEN- 
Empress  v.  Rama,  2  Bora.  L.R.  702. 

(4858) -S.  562— Procedure.— The  point  for 
decision  by  a  Pull  Bench,  was  whether  s.  562  of 
the  Code  applies  to  the  aggravated  form  of 
cheating,  under  s.  420  of  the  Penal  Code.  On 
the  reasoning  that  the  word,  '  theft,'  as  used  in 
s>  562  can  only  mean  simple  theft,  for,  other- 
wise, it  would  not  have  been  followed  by  the 
words  "  theft  in  a  building"  as  well,  it  was  held 
that  the  word  '  cheating  '  in  the  same  section 
can  mean  only  simple  ctieating,  as  under  s.  417 
of  the  Penal  Code,  and  not  include  the  aggrava- 
ted form  of  it,  under  a.  420  of  the  Penal  Code. 
The  words  'theft,'  'dishonest  misappropriation' 
and  'cheating'  in  s.  562,  refer  to  theft,  etc.,  in 
their  simple  form  punishable  respectively  under 
ss.  379,  403  and  417  of  the  Penal  Code.  King- 
Emperor,  v.  Nga  Pyi,  3  L.B.R.  95  =  3  Cr. 
L.J.  21,  F.B.  [F.,  12  Cr.  L.  -J.  213  =  10  Ind. 
Cas.  114  =  155  P.L.R.  1911.] 

(4859)— S.  562 — Procedure. —The  said  section 
does  not  give  a  general  power  to  release. first 
ofienders  in  trivial  cases.  Regard  must  be  had 
to  the  youth,  character  and  antecedents  of  the 
offender,  to  the  trivial  nature  of  the  ofience  and 
to  any  extenuating  circumstances  under  which 
it  was  committed.  Apparently  only  compara- 
tively   youthful    offenders    can    be  dealt  with 
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under  this  section,  though  it  is  not  restricted  to 
those  who  are  technically  juvenile  offenders. 
Queen-Empress  v.  Nga  San  Chein,  U.B.R. 
1897-1901,  Yol.  I,  137. 

(4860)— S.  562— First  offender  mentioned  in 
section  need  not  necessariljj  he  a  youth — Discre- 
tion of  Magistrates. — Under  s.  562,  the  first 
offender,  with  a  past  good  character  and  antece- 
dents, need  not  necessarily  be  also  a  youth. 
The  first  essential  is  that  the  accused  must  be 
a  first  offender,  and  if  he  is  one,  the  extenuating 
considerations  which  entitle  him  to  the  indul- 
gence are  his  youth,  character  and  antecedents. 
Queen -Empress  v.  Tukaram,  2  Bom.  L.R. 
817.      [F.,  24  A.  306.] 

(4861)— S.  562.— In  order  to  enable  a  Court  to 
exercise  the  power  conferred  by  the  above 
section,  it  is  not  necessary  that  the  offender 
should  be  young,  that  the  offence  should  be 
trivial,  and  that  there  should  be  extenuating 
circumstances.  The  mention  of  these  condi- 
tions and  of  the  character  and  antecedents  of 
the  offender  merely  indicates  generally  consider- 
ations with  regard  to  which  the  discretion  of 
the  Court  should  be  exercised  in  dealing  with 
first  offenders  who  are  convicted  of  any  of  the 
offences     specified     in     the      section.        KlNG- 

Emperor  v.  nawtara  Singh,  U.B.R.  1904, 
IstQr,  Penal  Code,  7.  (U-B.R.  1897-1901, 
137,   139,  L.B.R    1903,  65,  R.) 

(4862)— S.  562.  — In  order  to  give  a  Court 
power  under  s.  562,  Crim.  Pro.  Code,  to  release 
an  offender  on  probation  of  good  conduct,  it  is 
not  necessary  that  the  offender  should  be  young, 
that,  the  offence  should  be  trivial  and  that  there 
should  be  extenuating  circumstances.  They 
merely  indicate  the  lines  on  which  the  discretion 
of  the  Court  should  be  exercised  in  dealing  with 
first  offenders  who  are  convicted  of  the  offences 
specified  in  the  section.  Regard  must  also  be 
had  to  the  character  and  antecedents  of  the 
accused.  KinG-EMPEROR  v.  Ba  H/vN,  2  L.B, 
R.  65  (1  L.B.R.  41,  Overruled  ;  U.B.R.  1897— 
1901,  137,  Diss.) 

(4863)— S.  562—"  Court  before  whom  he  is 
convicted"— Construction. — By  the  u?e  of  the 
words  "Court  before  whom  he  is  convicted" 
in  s.  562,  it  is  not  the  intention  of  the  Legisla- 
ture to  limit  the  power  of  making  orders  under 
that  section  to  the  Court  of  first  instance. 
The  proviso  to  the  section  is  inconsistent  with 
the  view  that  this  was  the  intention  of  the 
Legislature.  NARAYANASAMY  NAIDU  v.  EM- 
PEROR, 29  M.  S67  =  5  Or.  L.J.  136.  (24  A.  306, 
Appr.)  [R.,  12  Cr.  L.J.  213  =  10  Ind.  Cas.  114 
=  155  P.L.R.  1911  =  16  PR,  1911,  Cr.] 

(4864)— S.  562— Joint  trial  of  a  boy  of  11 
years  and  an  aged  man— Reference  to  first  class 
Magistrate  of  both  accused— Validity.— 'Where 
the  first  accused,  aged  nearly  50,  and  the  second 
accused,  a  boy  of  11  years,  were  charged  before 
a  second  class  Magistrate  under  s.  379,  I. P.O., 
and  the  Magistrate  sent  the  case  of  both  the 
accused  to  a  First  Class  Magistrate  so  that  the 
second  accused  might  be  dealt  with  under  s.  562, 
Crim.   Pro.   Code.     Held,  (1)  that  the  second 


2263 


THE  ALL  INDIA  DIGEST. 


2264 


<Jrini.  Pro.  Code  (Act  Y  of  1898)-- continved.         Crim.  Pro.  Code  (Act  Y  of  i898)— continued 


class  Magistrate  should  have  disposed  of  the 
case  of  the  first  accused  according  to  law, 
without  sending  bis  case  to  the  first  class 
Magistrate,  that  he  should  have  submitted  the 
case  of  the  second  accused  only,  and  that  the 
First  Class  Magistrate  should  take  from  the 
second  accused  a  bond  fulfilling  the  rpquire- 
mencs  of  s.  562.  QUEEN  EMPRESS  v.  YESSU, 
2  Bom.  L.R.  112. 

(4865) — S.  562 — Second  class  Magistrate  not 
specially  empowered  under  s.  562  —His  power  — 
Conviction  under  ss.  454,  308,  I.P.C. — Order 
tinder  s.  562. — A  second  class  Magistrate,  who 
had  not  been  specially  empowered  by  the  local 
Government  to  exercise  jurisdiction  under  s.662, 
cannot  act  under  the  first  part  of  the  section, 
although  he  has  been  invested  under  the  former 
Code  with  all  the  powers  specified  in  the  fourth 
schedule  of  th*t  Code  whiob  contained  no  pro- 
vision corresponding  to  s.  562  of  the  new  Code. 
In  re  DORASAMI  AIYANGAR,  2  Weir  731. 

(4866)— S.  562~First  offenders— Wheie  a 
person  is  convicted  both  under  ss.  454  and  308, 
I.P.C  ,  no  order  can  be  made  under  s.  562, 
Crim.  Pro.  Code,  as  a  person  convicted  under 
s.  454,  I.P.C,  not  coming  under  s.  562,  Crim. 
Pro.  Code,  cannot  be  released  on  executing  a 
bond,  although  the  other  ofience  is  referred  to 
in  the  section.  In  re  KRISHNA  AlYANGAR,  2 
Weir  731. 

(4867)  — S.  562— Power  of  Court  to  release 
first  offenders  in  trivial  cases — Procedure. — In 
this  case  the  accused  was  of  40  years  of  age. 
The  Magistrate  gave  him  the  benefit  of  the 
above  section,  because  the  value  of  the  stolen 
property  was  insignificant  and  this  was  his  first 
offence.  He  passed  an  order  requiring  the 
accused  to  execute  a  bond  to  be  of  good  beha- 
viour for  fcix  months,  or,  in  default,  to  suffer 
twenty  stripes.  Held,  that  the  Court  should 
not  pass  an  order  for  release  on  probation  and 
at  the  same  time  pass  a  specific  sentence  in 
default.  The  proper  procedure  is  for  the  Court 
to  pass  the  order  for  release  on  probation  ;  if 
the  offender  does  not  accept  the  terms,  then 
sentence  should  be  passed.  QueEN-EMPRE,SS 
V.  NGASANCHEIN,  D.B.R.  1897— 1901,  Yol.  I, 
137. 

(4868)-S.  562— Penal  Code,  s.  457.  offence 
under. — House-breaking  by  night  under  s.  457, 
Penal  Code,  not  being  one  of  the  offences  men- 
tioned in  s.  562,  Crim.  Pro.  Code,  an  accused, 
16  or  17  years  of  age,  convicted  under  s.  457, 
cannot,  instead  of  being  sentenced  to  imprison- 
ment, be  released  upon  probation  of  good  con- 
duct. Emperor  v.  Maruti,  15  C.P.L.R.  Cr. 
11. 

(4869)— S.  562— Indian  Penal  Code  (Act 
XLVo/  1860),  s.  4:20,offence  under— "Cheating" 
scope  of  the  word,  as  used  in  s.  562. — Held,  that 
s.  562,  Crim.  Pro.  Code,  is  not  applicable  to 
convictions  under  s,  420,  I.P.C.  The  word 
"  cheating "  used  in  s  562,  Ciim.  Pro.  Code, 
covers  only  simple  cheating,  and  not  the  more 
aggravated  forms  of  cheating  for  which  higher 


punishments  are  provided  in  the  I  P.C.  CROWN 
V.  NEKI  RAM,  23  P.W.R.  1908.  Cr  =  8  Cr.  L.J. 
453. 

(4870) — S.  562  —Criminal  breach  of  trust — 
Release  of  accused  on  security  for  good  conduct. 
—  A  person  convicted  of  criminal  broach  of 
trust,  which  is  not  one  of  the  offences  specified 
in  thi«  section,  and  which  is  punishhble  with 
more  than  two  years'  imprisonment,  cannot  be 
released  on  security  for  good  conduct.  QUEEN- 
Empress  v.  Ah  Wun,  U.B.R.  1897— 1901, Yol. 
I,  138. 

(4871)  — S.  562— Scope  and  extent  of— Servant 
stealing  master's  ■property,  ivhether  can  be  releas- 
ed on  probation  of  good  conduct— Statutes,  con- 
struction  of. — A  servant  found  guilty,  and 
coovicted,  under  s.  381,  I.P.C,  of  thelt  of  his 
master's  property  was  held  not  to  be  entitled 
to  be  released,  under  s.  562,  Crim.  Pro.  Code, 
upon  probation  of  good  conduct,  as  theft  by  a 
servant  is  not  one  of  the  offences  mentioned 
therein.  When  an  act  gives  a  special  power, 
that  power  must  be  limited  to  the  purpose  for 
which  it  is  conferred ;  and  jurisdiction  must  be 
exercised  strictly  in  accordance  with  the  provi- 
sions of  the  statute  which  creates  it.  It  is  an 
evasion  of  the  law  to  treat  an  aggravated,  as  an 
ordinary  offence,  and  thus  introduce  a  different 
jurisdiction  or  a  lower  scale  of  punishment. 
Emperor  v.  Bapu  Rao  Maratha,  i  N.L.R. 
18=7Cr.  L.J.  319.  [F.,  12  Cr.  L.  J.  213  = 
10  Ind.  Cas.  114  =  155  P.L.R.  1911.] 

(4872)— S.  562— Conmciion  —  Sentence.— If 
the  accused  is  convicted,  some  sentence  must 
be  passed.  Queen-EMPRESS  v.  Ml  BaUK,  L. 
B  R.  1872—1892,  409. 

(4873) — S.  562 — inability  to  furnish  security 
for  good  behaviour — Procedure  to  be  adopted — 
Sentence  to  be  nominal.  — The  view  that,  if  an 
accused  person  is  ordered  to  give  security  under 
s.  562  of  the  Code  and  fails  to  do  so,  he  should 
be  detained  in  prison  till  the  expiration  of  the 
period  for  which  security  is  to  be  furnished,  is 
not  in  accordance  with  any  provision  of  law. 
The  proper  course  is  for  the  Magistrate  to 
ascertain,  before  passing  an  order  under  s.  562, 
whether  the  accused  is  likely  to  be  able  to  give 
security  immediately  or  within  a  reasonable 
time.  If  he  fails  to  give  security  within  a 
reasonable  time,  the  Magistrate  should  pass  a 
sentence  which  should  be  nominal.  KlNG- 
Emperor  v.  Tun  Gadng,  3  L.B.R.  2  =  2  Cr. 
L.J.  374. 

(4874) — S.  562 — Attempt  to  commit  offences — 
Applicability  of  section  to,  — A  boy,  aged  iSyears, 
was  convicted  of  an  attempt  to  cause  hurt 
with  a  dangerous  weapon.  The  Magistrate 
ordered  him  to  execute  a  bond  with  a  surety 
under  s.  562  of  the  Code.  Held,  the  object  of 
s.  562  was  to  provide  a  lesser  and  alternative 
remedy  for  a  certain  class  of  cases.  Though  the 
maximum  sentence,  under  s  324,  I.P.C,  is  3 
years,  an  attempt  to  commit  that  offence  is  only 
punishable  with  one  and  a  half  years.  The 
"  term  of  imprisonment"  and  not  the   "nature 
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of  the  offeuce  "  being  the  teat  as  to  the  applica- 
bility of  s.  562  in  cases  like  the  present,  the 
order  of  the  Magistrate  was  lesal.  KING-  EM- 
PEROR y.  Kra  Prq  Aung.  3  L.B.R.  30. 

(4875)— S.  562— Penal  Code  (Act  XLV  of 
1860),  s.  420 — S.  562  inapplicable  to  conviction 
under  s.  420 — Practice — Maqistrate  dealing  with 
accused  under  s  562  on  conviction  under  s.  4'20 
— Re-trial  vot  necessart^ — Renand  of  case  for 
passing  laioful  sentence  -  Appellate  or  Revisional 
Court  not  competent  to  pass  sentence. — 8  562  of 
the  Grim.  Pro,  Coi^e  covers  only  the  form  of 
cheating;  punishable  under  s  417,  Pen«l  Code, 
with  Ciue  year':^  impris'inment,  and  not  the  more 
serious  form  punishable  under  s.  420  with  seven 
years.  (23  P  W.R.  1908,  Cr.=8Cr.  L.J.  455,  3 
L.B.R  95=12  Bur.  L.R.  9l--=3  Or.  L. J.  21  and 
4  N.L.R.  18  =  7  Cr.  L.J.  319,  F.)  CoDsequentlj, 
s.  562,  Crim.  Pro.  Code,  cannot  be  used  upon  a 
conviction  under  s.  420,  Penal  Code.  Where  a 
Magistrate  co'ivicis  a  person  of  an  offence 
under  s-  420,  but  deals  with  iiim  under  s.  562, 
Crim.  Pro.  Code,  tha  proper  course  for  the 
appellate  or  revisional  Court  is  not  to  direct  a 
re-trial  but  to  bet  aside  the  order  under  s.  562 
and  remand  the  case  to  the  Magistrate  to  pass 
a  lawful  sentence.  (4  N.L  R.  18  =  7  Cr.  L.J. 
319,  24  P.R.  1904,  Cr,  29  M.  567  =  5  M.L.J. 
136,  F-}  An  appellate  or  revisional  Court  itself 
cannot  pass  the  proper  sentence  HARNAM 
Singh  v.  emperor,  155  PL  R.  I91i  =10  Ind. 
Cas.  114  =  12  Cr.  L.J.  213  =  16  P.R.  1911,  Cr. 

(4876) — S.  5Q2— Petty  squabbles  of  young  per- 
sons— Sentence  of  imprisonment  without  choice 
of  fine  inappropriate  -In  a  petty  case  arising 
out  of  a  squabble  between  two  girls  of  16  and 
14,  the  ynanger  girl  was  convicted  of  slapping 
the  elder's  cheek  and  pulling  her  hair  and  was 
sentenced  to  seven  days'  rigorous  imprisonment: 
Held,  that  the  sentence  of  impris  inment 
without  the  option  of  a  fine  wa'^  inappropriate 
Ma  Kywe  v.  Emperor,  12  Cr.  L  J.  242  =  10 
Ind.  Cas  772. 

(4877)— iS.  562 — Applvinq  this  section  to  s.  457 
of  the  Indian  Penal  Code  (Act  XLV  of  I860)— 
Revision. — Held,  that,  although  s.  562,  Crim. 
Pro.  Code,  cannot  prooerly  be  used  in  cases 
falling  under  s.  457,  I.P.C  .  yet,  where  it  has 
been  wrongly  applied  by  a  Magistrate,  it  is 
optional  for  the  High  Court  on  revision  side  to 
interfere  oc  not,  as  it  thinks  fit  upon  a  considera- 
tion ot  all  the  circumstances,  with  the  discretion 
thus  used  by  the  Magistrate  ABDUL  v. 
Crown,  19  P  W.R.  1910,  Cr.=6  Ind.  Cas.  639 
=  11  Cr.  L  J.  389. 

(4878)— S.  6G2— First  offence— Penal  Code, 
s.  381 — Theft  by  servant — Aggravation  of  offence 
— Making  imputations  07i  chastity  of  complain- 
ant's zoife.  —  JSeld,  that  s.  562  of  the  Crim  Pro. 
Code  is  inapplicable  to  the  case  of  an  accused, 
who  has  been  convicted  of  an  offence  of  theft  of 
his  master's  property,  lor  he  is  liable  to  punish- 
ment under  s.  381  and  not  s.  380  of  the  I.P.C. 
Held,  also,  that  the  accused  had  aggravated 
his  ofience  by  making  imputations  on  the  chas- 
tity   of  the  complainant's  wife.     CROWN    v. 
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Brij  Lal,  13  PL  R.  1913  =  14  Cr.  L.J.  113  = 
18  Idd.  Cas   673  =  27  P.W.R.  19J3,  Cr. 

(4879)— S.  562  —  First  offender  —  Criminal 
misappropriation  and  cheating  i'tt,  all  their  forms 
— Constructions  of  statute. — The  words  "  dis- 
honest misappropriation"  and  "  cheating"  in 
s.  562  of  the  Code  of  Criminal  Procedure  apply 
to  and  cover  the  offences  of  criminal  misippro- 
priation  and  cheating  respectively  in  all  their 
forms.  The  words  of  a  Statute  should  be  given 
an  extended  meaning  of  which  they  are 
reasonably  suoceptible  when  a  restricted  mean- 
ing would  reduce  those  words  lo  a  mere 
surplusage.  HaRNARAIN  V.  RAMJI  DAS,  12 
A.L.J.  465  =  15  Cf.  L.J.  375  =  23  Ind.  Cas.  743. 

(4880)—  S.  562  —  See  APPEAL  —  CASES 
WHERE  APPEAL  LIES,  24  P.R.  1904,  Cr- =  I 
Cr.  L.J    1098. 

(48P1)— S.  562— See  PENAL  CODE,  s.  95,  1 
N.L.R    139. 

(4S82)— S.  562— Conviction  under— Power  to 
quash— See  PENAL  CODE.  s.  143,  7  P.W  R. 
1912,  Cr.  =  67F.L.R.  1912  =  15  Ind.  Cas.  316  = 
13  Cr.  L.J.  476. 

(48B3J— S.  562— Procedure  to  be  adopted- 
See  Practice  and  procedure,  2  L.B.R. 
216. 

(4884)— 8.  562— See  RELEASE  ON  PROBA- 
TION OF  GOOD  CONDUCT,   1  L.B  R.    ]58. 

(4885)— S.  562— SfeCSBCURITY  TO  KEEP 
THE  PEACE— ON  CONVICTION,   4  L.B.R.  277. 

(4886'— S.  562— See  Nos.  804,  806,  3382, 
3383.  3387,  3527.  3528,  3675,  4061,  4062, 
supra. 

(4887)— Ss.  562,  Ml— MagisU  ate— Conviction 
by,  under  s.  304-4,  I.P.C. — Passing  order 
under  s.  562 — Illegality  — Proper  course — Report 
to  High  Court. — A  Magistrate  who  convicted 
the  accused  of  an  ofienco  under  s.  304-A,  I  PC, 
has  no  power  also  to  pass  an  order  under  s.  562, 
Crim.  Pro.  Code.  Under  s.  341,  Crim.  Pro. 
Code,  he  should,  on  conviction,  have  merely 
reported  the  case  to  the  High  Court  for  orders, 
ADDALA  SERRIVADU  V  DISTRICT  MAGIS- 
TRATE OF  Vizagapatam,  11  M.L  T.  404  =  14 
Ind.  Caa.  600  =  13  Cr.  L.J.  248. 


— S.  563  (New). 

(4688) -S.  563- 
— S.  565  (Newi. 


■See  No.  3383,  supra. 


(1889)  — S.  565— Penal  Code,  ss.  457  and  511. 
—  Held,  that,  where  either  the  previous  or 
subsequent  conviction  of  an  accused  person  is 
under  s.  511,  I.P  C,  for  an  attempt  to  commit 
an  oSence  punishable  for  a  term  of  three  years 
or  upwards,  under  any  of  the  sections  specified 
in  Ch.  XII  or  Ch.  XVII  of  the  I.P.C,  the 
Court  trying  thfl  case  has  no  power  to  proceed 
and  paes  an  order  against  him  under  s.  565, 
Crim.  Pro.  Cede.  HARNAM  v.  KING-EM];'ER0R, 
35  P.W.R,  1907,  Cr  =17  PR,  1907,  Cr.  =  6  Cr. 
L.J.  378. 

(4890) — S.  565 — No  previous  conviction — 
Order    to   notify   residence — Legality, — Whare 
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there  is  no  previous  conviction,  an  order 
directing  the  accused  to  notify  hin  residence  is 
illegal  and  must  be  get  aside.  KOTTAPaRAM- 
BIL  KUNHAMMAD  v.  EMPEROR,  8  M.L  T.  352 

=  8  Ind.  Cas.  300  =  111  Cr.  L.J.  636  =  1910  M. 
WN.  567. 

^4891)  — S.  565— I.P.C.  (/lc<  XLV  o/ 1860), 
s.  75 — Whipping  Art  (IV  of  1909) — Sentence  of 
whipping — Order  for  notifying  address  of  previ- 
ously convicted  offender. — Tbe  order  contem- 
plated by  s.  565  of  the  Crim.  Pro.  Code  can 
only  be  passed  where  the  convict  is  sentenced 
either  to  transportation  or  imprisonment.  The 
section  does  not  extend  to  cases  where  the 
Court,  instead  of  passing  that  sentence,  passes 
a  sentence  of  whipping.  EMPEROR  v.  FULJI 
DITYA,  12  Bora.  li.R.  901  =  8  Ind.  Gas.  623  = 
11  Cf.  L.J.  691. 

(4892) — S.  565 — Previous  conviction — Subse- 
quent conviction  for  technical  theft — Order 
under  s.  565— Legality— See  PENAL  CODE, 
88.  75,  379.  3P.W.R.  1914,  Cr.=4  P.L  R.  1914 
=  15  Cr.  L.J.  183  =  22  Ind.  Gas.  759. 

(4893)— S.  565,  sub-s.  3— See  PENAL  CODE, 
8.  176,  1  N.L.R.  133  =  2  Cr.  L.J.  745. 

(4894)— S.  565  (i)— Penal  Code.  s.  176— 
Omission  to  inform  when  punishable  — Cases 
under  s.  565  (4)  of  Crim  Pro.  Code  should  be 
dealt  with  under  the  first  part  of  s.  176,  Penal 
Code.  In  re  HUSSAIN  T3EG,  4  M.L.T.  325  =  19 
M.L.J.  274  =  31  M.  548  =  8  Gr.L.J.  425. 

(4895)~iSs.  565,  221,  537—  Order  under 
s.  565 — Not  a  '  punishment '  under  s.  221 — 
Previous  conviction — Failure  to  aive  details  of — 
Irregularity —  Cure  under  s.  537. — An  order 
under  s.  5C5,  Crim.  Pro.  Code,  is  not  such  a 
punishment  as  is  meant  by  the  words  of  s.  221, 
Crim.  Pro.  Code-  Therefore,  the  provisions  of 
s.  221  (7),  Crim.  Pro.  Code,  do  not  apply  to  an 
order  under  s.  565,  and  such  an  order  can  be 
legally  passed  without  the  previous  convictions 
on  which  it  is  based  having  been  mentioned  in 
the  charge.  Even  assuming  that  the  Magis- 
trate was  legally  bound  to  give  the  details  of 
alleged  previous  convictions  in  his  charge,  before 
passing  any  order  to  the  prejudice  of  the  accused 
under  s.  565,  Crim.  Pro.  Code,  the  irregularity 
is  one  that  would  be  cured  by  s.  537,  Crim. 
Pro.  Code.  EMPEROR  v.  JhAGROO,  9  N.L.R. 
88  =  14  Cr.  L.J.  390  =  20  Ind.  Cas.  214.  (25  M. 
61,  P.O.,  R.) 

Criminal  Procedure  Code,  1882  (Amendment 

Act). 

See  ACT  IV  OP  1891. 
Criminal  Procedure  Code  (Amendment). 

See  ACT  III  OF  1884. 

Criminal  Procedure  Code  (Amendment— High 
Courts). 

See  Act  XIII  of  1865. 

Criminal  Procedure  (Supreme  Courts  Act). 

See  ACT  XVIII  OF  1862. 


See  Revival  of  Criminal  Proceedings. 
See  Stay  of  Criminal  Proceedings. 

(I) — Criminal  proceeding?  taken  on  Sunday. 
— A  Magistrate  is  not  debarred  in  this  country 
from  taking  criminal  proceedings  on  Sundays. 
In  the  matter  of  the  petition  of  SINCLAIR,  E.D., 
6  N.W  P.  177. 

(2) — Crim.  Pro.  Code,  s.  195 — Sanction  to 
prosecute  —  Prosecution  not  to  be  conducted 
during  pendency  of  appeal. — Criniinal  proceed- 
ings lor  perjury  or  forgery  arising  out  of  a  civil 
litigation  should  not  go  on  during  the  pendency 
of  such  litigation.  Where  a  sanction  has  been 
granted  for  the  prosecution  for  perjury  of  a 
party  to  a  civil  suit,  no  prosecution  could  be 
instituted  on  such  sanction  until  the  appeal 
from  the  suit  pending  in  a  higher  Court  has 
been  disposed  of.  Jnre  SHHI  NANA  MaharaJA, 
16  B.  729.  [Not  F.,  23  C.  610  ;  E.,  2  Weir  415, 
26  B.  785,  31  C  858,  34  C.  848  =  11  C.W.N.  712 
=  5  Cr.  L.J.  480  =  6  C.L.J.  531.] 

(3) — Stay  of  criminal  proceedings  during 
pendency  ol  civil  suit — Although  the  High  Court 
has  often  acted  on  the  principle  that  criminal 
proceedings  should  not  go  on  during  the  pen- 
dency of  civil  litigation  regarding  the  same 
subject-matter,  it  is  not  an  invariable  rule. 
Where,  after  making  enquiries  under  Chap. 
XXXV  of  tbe  Crim.  Pro.  Code,  regarding  the 
genuineness  of  the  transaction  put  forward  by 
the  party  who  applied  to  raise  an  attachment, 
tho  Subordinate  Judge  committed  the  case  to 
the  Sessions  on  a  charge  of  forgery  and  perjury, 
but  meanwhile  a  regular  suit  had  been  filed  to 
establish  tbe  genuineness  of  the  transaction, 
held  that  the  fact  of  the  institution  of  the  suit 
would  not  be  sufficient  for  the  High  Court  to 
quash  the  commitment  regularly  made  by  the 
Subordinate  Judge  to  the  Sessions  Court,  or 
to  direct  the  trial  to  be  adjourned  pending  the 
hearing  of  the  civil  suit,  and  possibly  of  an 
appeal  and  second  appeal.  In  re  Dbvji  valad 
Bhavani,  18  B.  581.  [R..  23  C.  610,  26  B. 
785,  31  C.  858.  34  C-  848  =  5  Cr.  L.J  480  =  6 
C.L.J.  531  =  11  C.W.N.  712;  D.,  30  M.  226  =  6 
Cr.  L.J.  131.] 

(4) — Criminal  proceedings — Procedure. — In  a 
criminal  proceeding,  an  accused  person  ought  to 
be  distinctly  made  to  understand  from  the 
beginning  what  the  Court  is  about,  and  no 
laxity  ought  to  be  allowed  in  the  procedure 
prescribed  by  the  Code.  In  re  SiTARAM 
SHIVARAMBHAT,  6  Bom.  L.R.  578. 

(5) — Magistrate's  power  to  split  up  an  offence 
—  Summary  jurisdiction  —  Right  of  appeal, 
deprivation  of — Penal  Code,  ss,  143,  144, — No 
Magistrate  is  entitled  to  split  up  an  offence 
into  its  component  parts,  for  tbe  purpose  of 
giving  himself  summary  jurisdiction,  thereby 
depriving  the  prisoner  of  his  right  of  appeal. 
If  a  charge  of  an  ofience,  not  triable  summarily 
{e.g.,  under  s.  144,  Penal  Code),  is  laid  and 
sworn  to,  the  Magistrate  must  proceed  with 
the  case,  accordingly,  unless  he  is,  at  the  outset, 
in  a  position  to  show,  from  the  deposition  of 
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the  oomplaioant,  that  the  circumstances  ol 
aggravation  are  not  to  be  believed.  Tiie  proceed- 
ings of  a  MagistTate,  acting  contrary  to  the 
above  principle,  are  void.  EMPRESS  v.  ABDOOD 
KARIM,  and  EMPRESS  v.  GOLAM   MAHOMED, 

4  C.  i8  =  3  C.L.R.  U.  [R.,  16  C.  715,  1  Bom. 
L.R.  683,  25  B.  90  =  2  Bom.  L.R.  653;  Expl., 
13  B.  502  ;  D..  10  A.  55,  22  M.  459  =  2  Weir 
254.] 

(6) — Institution  of  criminal  prosecution,  pend- 
ing appeal  in  Civil  suit. — As  a  matter  of  dis- 
cretion and  propriety,  a  Judge  in  a  Civil  suio 
may  wait,  before  directing  a  prosecution  for 
perjury  of  parties  or  witnesses  upnn  their  own 
unoontradioied  stat^'msnts,  till  the  disposal  of 
a  pending  appeal  against  the  suit.  In  the 
matter  of  MUTHY  Lall  Ghose,  6  C.  308. 

{7)  —  Crim.  Pro.  Code,  s.537 — Counter-charge 
of  riotijig — Irregularity. — Where  a  Magistrate, 
in  two  cases  of  couute^-oh^,rg6s  of  rioting  and 
assault  tried,  first  of  all,  one  party,  and  having 
taken  evidence  for  that  party,  he  had,  without 
giving  his  decision  in  that  enquiry,  proceeded 
to  take  evidence  for  the  other  party,  and  in  this 
second  enquiry  he  called  as  witnesses  some  of 
those  very  persons  whose  conduct  was  inquired 
into  at  the  first  enquiry,  and  as  to  whose  guilt, 
or  innocence  he  had  suspended  his  judgment, 
held,  that  such  procedure  constituted  a  grave 
irregularity,  out  that,  utjdar  circumstances  of 
this  case,  the  irregularity  was  cured  by  a.  537 
of  the  Code.  BACHU  MULLAH  v.  SlA  RAM 
Singh,  14  C  358.  [«.,  Rat.  Uo.  Cr.  G.  331. 
1  C.W.N.  426,  3  C.WN.  180,   8   C.W.N.    344, 

5  C.L  J.  231,  II  G.W.N.  472  =  5  Cr.  L.J.  197  ; 
Disappr.,  20  C  537.] 

{8)— Trial  by  jury — Duty  of  Court  to 
examine  all  the  loitnesses  for  the  prosecution 
— Acquittal  of  the  accused  without  examining 
some  of  the  prosecution  witnesses,  validity  of. — 
No  final  opinion  as  to  the  falsehood  or 
insufficiency  of  the  prosecution  evidence  is  to 
be  arrived  at  by  tbe  Judge  or  jury  until  the 
whole  of  the  evidence  is  before  them,  and  has 
been  considered,  and  the  jury  oupht,  it  need 
be,  to  be  cautioned  by  the  Judge  to  this  efifect. 
If,  however,  at  the  end  of  the  prosecution  evi- 
dence, the  public  prosecutor  waives  to  sum  up 
the  evidence,  where  he  has  such  rigbt,  and  the 
jury  then  express  an  opinion  that  the  evidence 
is  incredible,  and  the  Judge  agrees  with  them, 
in  such  a  case,  it  is  not  necessary  for  the  Judge 
to  go  through  the  formality  of  summing  up  the 
case  to  jury.  Where,  in  a  trial  of  a  person  for 
the  oSence  of  dacoity,  the  Sessions  Judge  after 
examining  five  out  ot  seven  witnesses  for  the 
prosecution  asked  the  jury  whether  they  wished 
to  hear  any  more  evidence,  avid,  on  their  stating 
thatthey  did  not  believe  the  evidence  and  wished 
to  stop  the  case,  he  recorded  a  verdict  of 
acquittal,  held,  that  the  procedure  adopted 
was  illegal  and  that  the  Magistrate  should 
have  examined  all  the  prosecution  witnesses 
before  recording  the  verdict.  QubeN-EMPRESS 
V.  RAMALINGAM,  20  M.  445  =  2  Weir  384. 

(9) — Felonious  Act — Civil  suit  without  crimi- 
nal prosecution, — Even   if  it   be  an  established 
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principle  of  the  law  of  England,  that  the  policy 
of  law  will  not  allow  a  person  injured  by  a 
felonious  act  to  seek  civil  redress,  if  he  has 
failed  in  his  duty  of  bringing  or  endeavouring 
to  bring  the  felon  to  justice,  as  to  which  there 
seams  to  be  some  doubt,  the  principle  does  not 
apply  to  a  case,  where  the  defendant  is  not 
criminally  liable  for  the  offence  committed  by 
the  agent  and  the  suit  is  not  brought  against 
the  party,  who  is  alleged  to  have  been  guilty  of 
an  ofienoe  under  s.  165  of  Madras  Locil  Boards 
Act  (V  of  1884).  President  op  the  Taluq 
Board  of  Kundapur  v.  burde  Lakshmi- 
narayana  Kampthi,  17  M.L  J.  537  =  2  M.L. 
T.461. 

(10) — Crim.  Pro.  Code,  189S,  s.  161 — Answers 
to  questions  by  a  police  officer  under  s.  161, 
whether  amounts  to  institution  of  criminal 
proceedings — S.  211,  Penal  Code- — A  person, 
who  answers  questions  put.  to  him  by  a  police 
officer  making  an  investigation  under  s.  161, 
Crim.  Pro.  Code,  does  not  institute  or  cause  to 
be  instituted  criminal  proceedings  within  the 
meaning  of  s.  211,  Penal  Code,  nor  does  he 
thereby  charge  any  person  within  the  meaning 
of  that  section.  In  re  VeruPATTI  PenchA- 
lugaddi,  6  M.L.T.  133  =  4  Ind.  Cas.  1061  =  11 
Cv.  L.J.  164. 

(11) — Magistrate  actively  employed  in  prose- 
cution— Judge  on  appeal, — A  Magistrate  took 
an  active  part  in  the  prosecution  of  the  prisoners, 
and  recorded  the  evidence  of  the  witnesses  before 
deciding  whether  the  case  should  go  to  trial  or 
not,  and  by  whom  it  should  be  tried.  Held 
that  he  could  not  hear  the  appeal  from  the 
conviction  come  to  in  the  case.  In  re  KET 
Lall  Roy,  22  W.R.  Cr.  75. 

(li)  — Trial  by  Magistrate  instituted  by  him 
as  Collector,— The  District  Magistrate  is  not 
competent  to  try  a  case  in  which  he  instituted 
the  prosecution  as  Collector.  QUEEN  v.  NadI 
CHAND  PODDAR,  24  W.R.  Cr.  1. 

(13)— Crim.  Pro.  Code,  1861,  ss.  250,  439.— 
Where  a  Magistrate  tried  a  person  without 
drawing  up  a  charge  in  writing  but  gave  the 
accused  clearly  to  understand  the  nature  of  the 
charge  made  against  him,  held,  the  irregularity 
did  not  occasion  a  failure  of  justice,  and  was 
cured  by  s,  439  of  the  Code  of  1861.  BHUGWAN 
V.  DOYAL  GOPE.  10  W.R.  Gr.  7. 

(14) — Pieliminary  enquiry — Perjury, — It  is 
necessary  to  a  properspreliminary  enquiry  that 
the  accused  "(or,  under  certain  circumstances, 
his  agant)  should  be  present,  that  the  witnesses 
whose  evidence  is  to  be  tbe  foundation  of  the 
commitment  should  be  examined  before  him; 
and  that  he  should  have  the  opportunity  of 
cross-examining  them.  It  is  essential,  too,  in 
a  case  of  perjury,  that  he  should  know  at  what 
period  he  ceased  to  be  a  witness  and  his  position 
was  changed  to  that  of  an  accused.  QUEEN 
v.  Kali  Churn  Lahoree,  9  W.R.  Cr.  54. 

(15) — Omission  to  comply  with  formalities 
before  service  of  summons. — The  omission  to 
comply  with  the   prescribed  formalities   before 


2271  THE  ALL  INDIA  DIGEST. 


2272 


Criminal  Vvoceediags— continued. 

issuing  the  summons  will  not  vitiate  the  pro- 
ceedings after  summons,  i^o  as  to  enable  a 
complainant  to  re  open  the  case.  EASTERN 
Bengal  Railway  Company  v.  Kali  Dass 
DUTT,  23  W.R  Cr    63. 

(16' — Power  of  High  Court— Joint  charge- 
Parties  in  not  oil,  opposite  sides. — A  Magistrate 
should  not  send  up  joint  charges  to  the  Sessions 
Court  against  persons  who  take  part  in  a  riot 
on  opposite  sides,  as  they  have  not  a  common 
object.  But  where  a  person  had  been  so  jointly 
charged  and  rightly  convicted  by  the  Sessions 
Court,  held  (Macpherson,  J-,  dissenting)  that,  as 
the  prisoner  had  not  been  prejudiced  by  the 
mistake  of  the  Magistrate,  there  was  no 
sufficient  ground  tor  setting  aside  hi?  conviction 
or  ordering  a  new  trial.  QUEEN  v.  SHEIKH 
Bazu,  BLR.    Sup.  Yol.  VS0  =  8  W.R.  Cr.  47. 

(M)- Grim.  Pro.  Code,  1872,  s.  537  (1872, 
s.  283;  1861-1869,  ss.  426,  ri9) — Irregularity 
prejudicing  prisoner  in  his  defence. — An  omis- 
sion by  a  Magistrate  to  hold  a  preliminary 
inquiry  on  a  charge  under  s.  307  of  the  Penal 
Code  of  attempting  to  murder  was,  on  appeal 
hy  the  prisoner  to  the  High  Court,  held  to  be 
an  irregularity  which  prejudiced  the  prisoner 
in  her  defence  and  the  proceedings  were  ordered 
to  be  quashed,  and  a  new  trial  held.  QUEEN 
V.  MUSSAMUT  ITWARYA,  14  B.L.R-  54  =  22 
W.R.  Cr.  14.  [R  ,  7  Cr.  L.J.  89  =  lOO.C  337. 
41  G.  406  =  14  Or.  L.J.  485  =  20  Ind,  Cas.  741  = 
18  C.L.J.  582  =  18  C.W.N.  147.] 

(18) — Irregular  appointment  of  jurors. — The 
appointment,  by  Magistrates,  as  jurors  of 
persons  who  had  been  appointed  by  the  opposite 
party,  is  an  error  afiecting  the  merits  of  the  case. 
RAJAH  SATYANUNDO  GHOSAL  V.  CAMPER- 
DOWN  Pressing  company  Limited,  21  W. 
R.  Cr.  43. 

(19)— Grim.  Pro.  Code,  1872.  s.  283— Irregu- 
larity in  trial  before  Magistrate. — When  a  person 
summoned  to  answer  to  a  charge  of  criminal 
trespass  appeared  and  filed  a  written  statement, 
and  the  Magistrate  proceeded  accordingly  with- 
out recording  a  proceeding  under  s.  530  of  the 
Code  of  Criminal  Procedure,  it  was  held  that 
the  irregularity  was  covered  by  s.  283  of  the 
Code,  the  rule  therein  laid  down  being  intended 
to  extend  to  all  proceedings  before  Magistrates. 
GOUR  MOHUN  MaJEE  v.  DOOLLUBH  MAJEB, 
22  W.R.  81,  Cr. 

(20) — Appellate  Court— Failure  to  fix  reason- 
able time  for  hearing — Irregularity. — Where  the 
appellate  Court  failed  to  fix  a  reasonable  time 
for  the  appearance  of  the  appellant  or  his  coun- 
sel as  requited  by  s.  278,  Act  X  of  1872.  it  was 
held  that  the  error  was  one  that  would 
invalidate  the  proceedings.  In  re  HURI- 
PERSHAD,  24  W.R.  Or.  60. 

(21)— Grim.  Pro.  Code,  1872.  s.  283— 
Irregularity  in  trial— Conviction  on  wrong 
charge  under  Act  XXI  of  1856,  s.  44.— The 
accused  who  held  a  license  for  the  sale  of 
imported  liquors,  sold  country  spirit,  and  was 
charged  ana  convicted  by  the  Assistant  Magis- 
trate under    s.    44,  Act    XXI    of    1856.     The 
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Assistant  Magistrate  on  the  same  day  found 
that  the  conviction  should  have  been  under 
s.  48  of  the  Abkari  Law,  and  recorded  a  note 
to  that  effect  :  Held,  that  as  it  was  clear  from 
the  evidence  renorded  and  from  the  answer  of 
the  accused  that  he  was  not  misled  as  to  the 
charge  against  him,  and  consequently  in  no 
way  prejudiced  by  the  erroneous  description  of 
the  offence  contained  in  the  conviction,  the 
conviction  should  be  altered  so  as  to  bring  it 
under  s  48,  Act  XXI  of  1856.  THE  QUEEN  v. 
DIGAMBUR  SHAHA,  24  W.R.  3,  Cr. 

(22) — Irregularity  in  receiving  evidence— 
The  reception  as  evidence  agajost  an  accused 
per.=on  of  a  confession  which  ought  not  to  have 
been  proved,  and  which  was  not  in  accordance 
with  the  law,  was  held  to  b  an  irregularity 
which  must  be  deemed  to  prejudice  or  injuri- 
ously aSect  the  accused-  QUEEN  v.  CHUNDER 
BHUTTACHARJEB,  24  W.R.  Cr.  42. 

(23)— Criw.  Pre.  Code.  1872,  ch.  XVIII  and 
s.  34  —  Trying  summarily  cast!  which  ought  not  to 
have  been  so  tried.  — Tho  proceedings  of  a  Magis- 
trate who  holds  a  summary  tnal  for  an  offence 
not  triable  summarily  are  void,  and  if  he 
convicts  the  accused  tho  conviction  must  be  set 
aside  as  having  been  made  without  jurisdiction. 
In  re  Khettbr  Mohu'n  Chowrunghee,  22 
W.R.  Cr.  43. 

(24:)  — Trial  without  complaint.  — Where  there 
was  an  irregularity  in  ths  preliminary  proceed- 
ings, there  having  been  no  complaint  as  pro- 
vided by  the  Grim.  Pro.  Code,  the  Court  set 
aside  tho  proceedings,  though  the  amount  of 
punishment  would  not  bo  affected  by  the 
defect.  QUEEN  v,  MAHIM  CHANDRA  CHUC- 
KERBUTTY.  3  B  L.R.  A.  Cr.  67. 

(25) — Right  to  institute  prosecution — Convic- 
ted person. — There  is  no  rule  that  a  convicted 
person  cannot  institute  criminal    proceedings. 

Queen  v.  Madhub  Chunder  Giri  Mohunt, 
21  W,R.  Cr.  13. 

(26) — Suit  in  Civil  Cowri-- Civil  proceedings 
do  not  constitute  a  bar  to  a  prosecution  in  a 
Criminal     Court.     MadHUB     KYBURTHO    v. 

Keshub  Singh.  9  W.R.  Cr.  22. 

Applicability  of  ss.  8  to  11  of  the  Oaths  Act 
to  criminal  proceedings — See  AcT  X  OF  1873, 
ss.  8  to  11,  13  B.  389. 

See  ACT  X  OP  1873,  ss.  8,  9,  10,  11,  5  S.L.R. 
129  =  13  Ind.  Cas.  215  =  13  Cr.  L.J.  23. 

See  ACT  XIV  OP  1874.  ss.  3,  4,  13  M.  353  = 
2  Weir  1. 

Institution  of— See  ACT  III  OP  1877,  s.  83, 
10  W.R,  Cr.  21  =  6  B.L.R.  693,  note. 

False  statemenii  of  legal  practitioner  made 
after  being  solemnly  affirmed— See  ACT  XVIII 
OF  1879.  6  M.  252  =  1  Weir  U6  =  l  Weir  156  = 
1  Weir  785  =  7  Ind.  Jur.  247. 

Thorough  explanation  of  charge  to  accused, 
necessity  for— Ses  CHARGE— EXPLANATION 
OF  CHARGE,  5  C.  826. 

See  COIMMITMENT  TO  SESSIONS  COURT, 
8  B.  312,  16  B.  200. 
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Criminal  Proceedings — concluded. 

See  Crim.  Pro.  Code,  1898.  ss.  133,  138(1), 
435  (1,  2,  3),  Rat.  Ua,  Or.  C.  336- Cr.  Eg.  25 
of  1887. 

Institution  of,  before  police — See  Crim. 
Pro.  Code.  1898,  s.  203,  33  C.  1  =  10  G.W.N. 
153  =  2  C.L.J.  228. 

See  Crim.  Pro.  Code.  1898,  a.  282, 19  M. 
375  =  2  Weir  680  =  6  M.L  J.  195. 

See  Crim.  Pro.  Code,  1898,  a.  344,  2  Weir 
416. 

Sse  Crim.  Pro.  Code,  1898,  ss.  350,  357, 
25  C.  863  =  2  C.W.N.  465. 

See  Crim.  Pro.  Code,  1898,  ss.  355,  356, 
357,  537,  19  M.  269  =  2  Weir  433  =  6  M.L.J. 
134. 

See  Crim.  Pro.  Code,  1893,  as.  439  (l  to 
5),  476,  23  C.  610. 

See  Crim.  Pro.  Code,  1898,  s.  531,  17  A. 
36  =  A.W.N.  1894,  195. 

See  Crim.  Pro.  Code,  1898,  ss.  531,  532 
and  537,  17  M.  402  =  2  Weir  704  =  4  M.L.J.  196. 

See  Crim.  Pro.  Code,  1898,  aa.  532,  5, 
3  A.  258. 

See  Crim.  Pro.  Code,  1898,  a.  537,  14  0. 
395. 

See  Escape  from  Lawpud  Custody,  il 
M.  441  =  1  Weir  310  =  2  Weir  304. 

See  False  Charge,  5  M.L.T.  269,  P.B.  =  32 
M.  258=9  Cr.  L.J.  170. 

See  Joinder  op  Charges— Misjoinder 
OF  Charges,  14  c.  128. 

See  Joint  Trial,  5  M.  20  =  2  Weir  303. 

See  Penal  Code,  as.  372  and  373,  12  M. 
273  =  1  Weir  375. 

See  Transfer  op  Criminal  Cases- 
Grounds  FOR  Transfer— NOTICE,  2  0, 
W.N.  498. 

See  WAIVER,  2  C.  23. 

Criminal  Prosecation. 

(1) — Exclusion  from  caste— Criminal  prosecu- 
tion for  defamation,  considerations  in  a. — In  a 
civil  suit  it  might  be  necessary  to  ascertain 
whether  the  action  of  a  caste  meeting  assembled 
for  the  purpose  of  excommunicating  a  person 
waa  actually  legally  justifiable  or  not;  but  in  a 
criminal  prosecution  of  this  nature  for  defama- 
tion, if  the  communityor  meeting  had  authority 
to  exclude  the  complainant  from  the  society 
and  used  that  authority  in  good  faith,  then, 
although  they  may  possibly  have  erred  in  law, 
they  are  not  liable  to  a  criminal  prosecution 
and  conviction.  Queen-EMPRESS  v.  SHAIK 
HOOSAR,  1  L.B.R.  4.    (23  B.  122.  F.) 

See  BOM.  ACT  III  OF  1852,  Rat.  Un.  Cr,  C, 
59  =  Cr.  Rg.  14—12—71; 

Criminal  Bales  of  Practice  (Madras). 

Rule  60— See  Crim.  Pro.  Code,  1898, 
S3.  250,  422,  16  M.L.T.  426  =  25  Ind.  Cas.  848 
=  27  M.L.J.629  =  15Cr.L.J.  648. 
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Criminal  Statements. 

— Blank  criminal  statements. — Blank  criminal 
statements  should  not  be  sent  up  with  quarterly 
returns.  Whenever  a  statement  is  blank,  a  note 
to  that  effect  must  be  entered  at  the  back  of  the 
statements  Nos.  1  to  5  in  the  column  of 
remarks.  CRIMINAL  CIRCULAR,  No.  3  OP 
1868,  9  W.R.  Cr.  Cir.  5. 

Criminal  Trespass. 

See  HOUSE-BREAKING. 
See  HOUSE-TRESPASS. 

See  Penal  Code,  ss.  441—462. 

(1) — Penal  Code,  s.  i¥l— Trespass  wpon  land 
used  as  a  pathway  —  Q uestion  of  title  to  the 
land. — In  a  case  brought  against  the  accused 
for  trespass  upon  land  used  by  the  complainant 
as  a  pathway,  when  a  question  of  title  to  the 
land  is  raised  between  the  parties,  the  accused 
cannot  be  convicted  under  s.  447,  Crim.  Pro. 
Code,  merely  on  the  finding  that  the  complain- 
ant has  been  using  the  pathway  for  more  than 
six  months,  the  question  of  title  being  left 
undecided.  RABI  LocHAN  v,  PURNA  CHANDRA 
Dey,  U  C.W.N.  171  =  5  Cr.  L.J,  14. 

(2) — Penal  Code,  s.  447 — Criminal  trespass 
— Possession  given  to  actual  purchaser  under 
s.  318,  Civ.  Pro.  Code. — When  a  land  has  been 
sold  in  execution  of  a  money-decree,  and  actual 
possession  of  it  given  to  the  purchaser  under 
a.  318,  Civ.  Pro.  Code,  without  resistance  or 
opposition,  and  the  purchaser  has  thereafter 
exercised  acts  of  possession  over  it,  a  forcible 
entry  on  such  land  by  sub-tenants  claiming 
under  a  lease  of  an  antecedent  date  from  the 
judgment-debtor,  constitutes  criminal  trespass. 
KAILASH  GHOSE  V,  JUGAL  LOHAR,  1  C.L.J. 
104.  (12  A.  &  E,  624,  7  B.H.C.  A.C.  82,  1  M. 
&  G,  644,  14  M.  &  W.  442,  10  C.B.N.S.  713, 
L.R.  1  Q.B.  1,  Disc,  and  R.;  16  C.  106,  D.). 

(3) — Penal  Code,  s.  iil —Claim  of  right — EX' 
planation  of  Magistrate — Judgment,  supplement 
<o.— Where  the  accused  acts  on  a  belief  of  his 
own  right,  he  cannot  be  held  guilty  of  crimi- 
nal trespass.  A  Magistrate  cannot  supplement 
his  judgment  by  his  explanation  to  the  superior 
Court,  If  there  are  no  material  findings  in 
the  judgment,  the  defect  cannot  be  cured  by 
the  Magistrate's  explanation.  JURAKHAN 
SINGH  V,  King-Emperor,  7  C.L.J.  238  =  7  Cr. 
L.J.  312. 

(i)— Penal  Code,  ss,  379,  U7— Theft— Cri- 
mivcl  trespass. — Where  a  person  charged  with 
theft  of  rice  plants  from  a  certain  land  waa 
acquitted  on  the  ground  that  it  did  not  appear 
that  they  were  not  aown  by  him  and  were  not 
his  property,  he  could  not  be  convicted  of 
criminal  trespass,  inasmuch  as  if  the  plants  had 
been  sown  by  him  and  were  hia  property,  he 
would  have  been  entitled  to  remove  them,  and 
could  not  be  treated  as  a  trespasser  for  so 
doing.     Reg.  v.  OOMERKHAN,  Rat,    Un,    Cr. 

a. 

(5)— Penal  Code,  ss,  415,  441 — Entry  into 
Exhibition  building  without  ticket. — A  secret 
entry  into  au  Exhibition  building  without  a 
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Criminal  Trespass— continued, 

ticket  does  not  amount  to  the  oSenoe  of  cheat- 
ing or  of  criminal  trespass,  though  the  person 
so  entering  may  be  liable  for  damages  for 
trespass  in  a  civil  suit.  REG.  v.  MeheRVANJI 
Bejanji,  6  B.H.C.  Cr.  6. 

[6)— Penal  Code,  s.  iiO— Entering  the  com- 
"pound  of  a  house — Criminal  trespass. — When 
a  person  unauthorizedly  enters  the  compound 
of  a  house,  he  commits  the  oSence  of  criminal 
trespass  and  not  of  house-trespass.  QUEEN- 
Empress  v.  Bhow,  Rat.  Un.  Cr.  C.  122. 

(1)— Penal  Code,  ss.  188,  Ul—Plj^iny  boat 
for  hire  three  miles  from  a  public  ferry — Dis- 
obedience to  order  duly  promulgated  by  a  public 
servant. — The  plying  ot  a  boat  for  hire,  three 
miles  from  a  public  ferry  leased  to  the  com- 
plainant, would  not  constitute  the  oSence  of 
criminal  trespass.  But  if,  in  spite  of  a  prohi- 
bition from  plying  a  boat  for  hire  at  or  in  the 
immediate  vicinity  of  public  ferries,  a  person 
continues  to  do  so,  he  renders  himself  liable  to 
punishment  under  s.  183,  Penal  Code,  for  dis- 
obedience of  suchorder.  MUTHRA  v.  Jawahir, 
1  A.  527. 

(B)— Penal  Code,  s.  441 — Criminal  trespass— 
Encroachment  en  pitblic  road — Bom.  Act  V  of 
1879  (Land  Revenue  Code),  s.  .37. — Under  s.  37 
of  Bom.  Act  V  of  1879,  all  public  roads  being 
the  property  of  Government,  it  must  be  taken 
that  the  public  road  encroached  upon  by  the 
accused  is  in  the  possession  of  the  Local  Gov- 
ernment officers  on  behalf  of  the  Government. 
Hence,  a  person  who  encroaches  on  such  a  road 
is  guilty  of  criminal  trespass,  if  the  encroach- 
ment is  made  with  such  intent  as  is  contem- 
plated in  s.  441,  I. P.O.  Queen-Empress  v. 
Pakirgavda,  Rat.  Un.  Ur.  C.  393  =  Cr.  Kg. 
49  of  1888.  [R.,  11  Cr.L.J.  57  =  4  lad.  Cas.  826 
=  U.B.R.  1909,  2nd  Qr.,  Penal  Code,  s.  25.] 

[9)— Penal  Code,  ss.  441,  442  and  US- 
Criminal  trespass— House-treipass— Burden  of 
proof  of  possession— Crim.  Pro.  Cede,  s.  345. — 
The  accused,  a  rate-payer  in  a  certain  Munici- 
pality, whose  petition  for  revision  against  an 
assessment,  was  summarily  rejected  during  his 
absence,  entered  a  room  where  a  committee  of 
the  Municipal  Commissioners  was  dealing  with 
appeals  and  assessment  cases.  His  ostensible 
object  in  entering  the  room  was  to  present  a 
petition  of  revision  of  assessmeat.  The  Chair- 
man of  the  Committee  ordered  him  to  leave  the 
room,  and  on  his  not  taking  notice  of  the  order, 
the  Chairman  turned  him  out.  The  accused 
after  having  been  turned  out  addressed  a  crowd 
in  the  verandah  stating  that  no  justice  could 
be  obtained.  The  accused  was  charged  and  con- 
victed of  house-trospass  under  s,  488  of  the 
Penal  Code.  Held,  that  the  conviction  was 
wrong.  Whether  the  charge  was  made  under 
G.  44 ;  or  s.  442,  the  prosecution  must  prove 
that  the  property  trespassed  upon  was  at  the 
time  in  the  possession  of  a  complainant  who 
could  compound  theofience  und.er  s.  345,  Crim. 
Pro.  Code,  and,  as  in  this  case,  the  complainant 
was    merely  sitting   in  the  room    with  other 
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persons,  at  the  invitation  and  with  the  consent 
of  the  person,  whoever  he  might  be,  who  had 
the  immediate  right  to  such  possession.  Heldf 
further,  that,  as  it  was  not  shown  that  the 
accused  entered  the  room,  or  remained  in  it  for 
any  of  the  purposes  mentioned  in  s.  441  or 
s.  442,  the  accused  was  not  guilty  of  an  oSence 
under  s.  448.  Although  it  might  be  extremely 
annoying  to  be  compelled,  or  even  persistently 
entreated,  to  reconsider  a  matter  which  had 
been  already  disposed  of,  to  the  best  of  the 
ability  of  the  person  disposing  it,  it  could  not 
be  held  a  crime  or  an  insult  to  present  a  peti- 
tion of  review,  even  if  it  was  pressed  in  such  a 
way  as  to  worry  and  distress  the  person  ta 
whom  it  was  presented,  and  if  the  useless  con- 
sideration of  it  would  prevent  him  from  attend- 
ing to  his  other  business.  CHANDI  PersHAD 
V.  Evans,  22  C.  123.  [R.,  21  B.  536,  12  P.R, 
1906,  Cr,,  U.B.R.  1S92— 1896,  Vol.  I,  264, 
U.B.R.  1897—1901,  Vol.  I,  352,] 

{10} —Criininal  trespass — Distraint — Act  VIII 
of  1869  (B.C.),  ss,  72,  74,  76.— Where,  upon  a 
landlord's  servant  preventing  the  tenant  from 
cutting  the  crops,  the  servant  was  charged  with 
criminal  trespass,  and  the  master  with  abetment 
thereof,  held  that,  to  enable  them  to  plead  the 
exercise  of  the  legal  right  of  distraint,  it  must 
be  shown  that  a  written  demand  under  s.  72  of 
Act  VIII  of  1S69  (B.C.)  bad  been  made  for 
arrears,  and  that  a  written  authority  under  s.  76 
of  the  same  Act  had  been  given  to  the  servant. 
In  the  above  case,  it  was  also  held  that,  even 
if  the  servant  had  acted  bona  fide,  he  could  not. 
prevent  the  tenant  from  cutting  the  crops,  as 
the  latter  could,  as  cultivator,  under  s.  74  of 
the  Act,  gather  the  crops,  notwithstanding  dis- 
traint. JHUMUK  NONIAH  v.  Shadashib- 
Roy,  7  C.  28. 

(11) — By  co-owners— Penal  Code,  s.  297— 
Trespass  on  burial  places- — Co-owners  cannot 
be  held  to  have  committed  trespass,  unless  they 
have  ousted  the  other  co-owners  from  possession, 
or  have  committed  some  destruction  or  waste 
of  the  common  property,  as  by  pulling  down  a 
common  wall,  or  by  carrying  away  a  portion  of 
the  common  property,  as  by  digging  and  carry- 
ing away  turf,  etc.  The  complainant  and  the 
accused  were  co-owners  of  a  plot  of  land,  and 
in  a  portion  of  that  plot  they  were  accustomed 
to  bury  their  dead.  The  accused,  in  defiance 
of  remonstrances  on  the  part  of  the  complainant, 
opened  a  sawpit  on  that  portion  of  the  plot, 
within  a  few  yards  of  the  spot  at  which  soma 
relatives  of  the  complainant  had  been  buried. 
But  the  accused  did  not  disturb  any  of  the 
graves.  Eeld,  that  the  accused  could  not  be 
convicted  for  an  oSence  under  s.  297,  Penal 
Code.  In  the  matter  ol  the  petition  of  Khaja 
Mahomed  Hamin  Khan,  3  M.  178  =  1  Weir 
286.     [X».i  18  A.  395  =  16  A.W.N.  119.] 

(12) — Excommunicated  Uindu  wife— Right  to 
joint  enjoyment  of  husband^ s  property. — The  law- 
does  not  recognize  the  loss  of  social  status 
arising  from  excommunication  from  caste  as 
of  itself  depriving  a  wife  of  the  right  to  joint 
enjoyment  of  her  husband's  property.  -Where 
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a  wife,  who  had  been  excommunicated  and  was 
living  separately  from  her  husband,  bat  was 
not  expelled  from  the  house  by  her  husband  for 
any  misconduct  legally  established,  held,  that 
she  had  a  right  as  a  wife  to  go  to  her  husband's 
house  and  that,  as  she  had  never  been  deprived 
of  joint  enjoyment,  she  could  not  be  regarded 
as  a  trespasser,  civil  or  criminal,  for  entering 
her  husband's  house  to  claim  maintenance. 
Queen  v.  Marimuttu,  4  M,  243.  [fi.,  23 
M.  171. J 

(13) — Penal  Code,  s.  441 — Entry  into  market 
with  intent  to  evade  payment  of  tolls. —  Evasion 
of  tolls  may  be  a  wrong,  but  it  is  of  itself  no 
offence.  Where  the  accused  was  found  passing 
through  the  bamboo  fence  of  the  market  for  the 
purpose  of  evading  payment  of  the  toll,  which 
he  would  have  to  pay  if  he  had  entered  by  the 
gate  where  the  contractor  was  waiting  to  levy 
it,  held,  that  no  offence  under  s.  441  had  been 
committed,  as  it  was  not  proved  that  the  entry 
was  made  with  any  of  the  intents  mentioned 
in  s.  441.  Queen  v.  Varathappa 
NAYAKAN,  3  M.  382  =  1  Weir  518  =  6  Ind.  Jur. 
576.  [fi..  4  Cr.  L.J.  293  =  54  P.L.R.  1907, 
F.B.  =  12P.R.  1906,  Cr.] 

(14) — Penal  Code,  s.  Mi—Knowledge  ofliheli- 
Jiood  of  annoyance  to  the  owner,  whether 
sufficient  to  convict  a  person. — S.  441,  defining 
criminal  trespass,  is  so  worded  as  to  show  that 
the  act  must  be  done  with  intent  and  does  not, 
as  other  sections  do  {e.g.,  a.  425),  embrace  the 
case  of  an  act  done  with  the  knowledge  of  the 
likelihood  of  a  given  consequence.  A  trespasser, 
though  he  may  have  known  that,  if  discovered, 
his  act  would  be  likely  to  cause  annoyance  to 
the  owner  of  the  house,  cannot  be  said  to  have 
intended,  either  aotaaily  or  constructively,  to 
cause  such  annoyance.  Queen-Empress  v. 
Rayapadayachi,  19  M.  240  =  1  WeiP  537. 
\F.,  16  C.P.L.R,  182,  1  L.B.R.  355;  R.,  35  M. 
186=12  Cr.  L.J.  30  =  9  Ind.  Cas.  152  =  21  M. 
L.J.  161  =  9  M.L.T.  283,  2Cr.L.J.  83  =  13  P.R. 
1905,  Cr.=81  P.L.R.  1905,  4  Cr.  L.J,  293  =  12 
P.R.  1906,  F.B.,  Cr.  =  54  P.L.R.  1907,  12  Cr.L. 
J.  148  =  9  Ind.  Cas.  895  =  11  Ind.  Gas.  797  =  21 
M.L.J.  781  =  10  M.L.T.  118  =  1911,  2  M.V/.N. 
71,  10  Cr.  L  J.  384  =  3  Ind.  Cas,  828  =  6  M.L. 
T.  262,  9  Ind.  Cas.  895  =  5  S.L.R.  29  ;  Expl,  26 
B.  558.] 

{15)— Penal  Code,  ss.  104,  353  and  442— 
Right  of  police  constable  to  enter  houses  of  sus- 
pected persons — Assault  on  the  constable. — A 
police  officer  is  not  authorised  to  enter  the 
iouse  of  a  person  at  midnight  and  knock  at  his 
door  to  ascertain  whether  he  is  present  in  his 
house  or  not,  merely  because  that  the  person  is 
of  a  suspicious  character.  The  constable  in 
entering  the  house  and  knocking  at  his  door  at 
midnight  is  technically  guilty  of  house-trespass 
under  s.  442,  Penal  Code,  inasmuch  as  the  act 
of  the  constable  is  certainly  one  which  is  calcu- 
lated to  cause  annoyance  to  the  inmates  of  the 
house  and  also  to  the  suspected  person.  The 
latter  is  therefore  justified  under  s.   104,   in 
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voluntarily  causing  slight  harm  to  the  con- 
stable. DORASAWMY  PILDAY  V.  EMPEROR, 
27  M.  82  =  1  Weir  529  and  346  =  13  M.L.J.  285. 

(16)— Penal  Code,  s.  443 — Illegal  order  of 
Municipal  Comrnissioners. — The  general  powers 
of  Municipal  Commissioners,  as  public  conser- 
vators, will  not  give  them  authority  to  issue 
an  order  the  breach  of  which  will  be  criminally 
punishable.  A  person  driving  a  cart  in  viola- 
tion of  an  order  of  Municipal  Commissioners 
prohibiting  the  driving  of  carts  across  an  open 
space,  cannot  be  convicted  of  criminal  trespass. 
High  Court  Proceedings,  28th  Oct.  i870, 
5  M.H.C.  App.  38.  [Rel,  11  Cr.  L.J.  57  =  4 
Ind.  Cas.  8'26  =  U.B.R.  1909,  Vol.  I,  Penal 
Code,  p.  25.] 

(17) — Penal  Code,  s.  447 — Intention  specified 
in  section  must  be  found,— VJhere  the  Magis- 
trate found  that  the  intention  of  the  accused 
was  to  take  possession  unlawfully  of  the  land, 
and  convicted  the  accused  on  the  ground  that 
his  act  necessarily  involved  annoyance  to  the 
complainant.  Held,  that,  to  bring  the  case 
under  s.  447,  I. P.O.,  it  must  be  found  that  the 
accused  intended  to  commit  an  offence,  or  to 
intimidate,  insult  or  annoy  the  complainant, 
— (Conviction  set  aside).  In  re  Venkata- 
RAMANUJA  Rbddy,  6  M.L.T.  262  =  10  Cr. 
L.J.  384  =  3  Ind.  Cas.  828. 

(18) — Penal  Code,  s.  441 — Criminal  trespass — 
Cultivating  Government  land  without  permis' 
sion.— Cultivating  Government  land  without 
permission  is  not  an  offence  under  s.  441,  unless 
there  is  evidence  to  show  that  entry  upon  the 
land  was  with  any  of  the  intents  specified  in 
s.  441.  High  Court  Proceedings,  4th 
MARCH  1869,  No.  440,  1  Weir  512. 

{19)— Penal  Code,  ss.  441  and  HI— Cultiva- 
tion of  waste  lands. — Where  a  person  cultivated 
a  waste  land,  the  property  of  Government, 
devoted  to  the  public  use  of  the  village  com- 
munity, after  an  order  by  the  Sub-Collector 
prohibiting  the  cultivation  o!;  such  land,  held, 
that  the  accused  was  guilty  of  criminal  trespass 
because  the  entry  upon  the  land  was  with  the 
intention  of  committing  an  offence  under 
s.  188,  Penal  Code.  HIGH  COURT  PROCEED- 
INGS, 15TH  Feb.  1870,  No.  370,  1  Weir  513 
=  5  M.H.C  App.  17,  [R.,  4Cr.L.J.  293  =  54  P. 
L.R,  1907  =  1.2  P.R.  1906,  Cr.;  D.,  15  C.  388.] 

{20)— Penal  Code,  ss.  441  and  Ai7— Cultiva- 
tion of  a  burial  ground. — Where  the  accused 
enclosed  and  commenced  to  cultivate  a  portion 
of  a  burial  ground,  held,  that  the  accused  was 
guilty  of  an  offence  under  s.  441.  HIGH  COURT 

Proceedings.  28th  March,  187I,  No.  635, 1 
Weir  513  =  6  MH.C.  App.  25. [R.,  U  B.R.  1892 
—1896,  264;  D.,  1  Weir  514  =  6  M.H.C.  App. 
26.] 

{21)— Penal  Code,  ss.  441  and  U7— Entry 
under  a  legal  right.— The  accused,  the  Ejman  of 
the  complainant's  family,  made  an  alienation 
of  the  family  property.  The  complainant 
brought  a  suit,  obtained  a  decree  setting  aside 
the'alienation,  and,  in  execution  of  that  decree, 
obtained  possession    from  the    alienee.     The 
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accused  entered  on  the  land.  Held,  that  the  ac- 
cused could  not  be  convicted  of  criminal  trespass, 
inasmuuh  as  the  accused  was  legally  entitled  to 
the  possession  as  the  Ejman,  and  had  been 
wrongfully  put  out  of  possession.  HIGH  COURT 
Proceedings,  ioth  Feb.  1871,  1  Weir 
514  =  6  MH  C.  App.  19.  [F.,  2  Cr.  L  J.  83  =  81 
P.L.R.  1905  =  13  P.R.  1905,  Cr.;  R.,  U.B.R. 
1892—1896,  264,  12  P.R.  1906,  Cr  =  54  P.L.R. 
1907  =  4  Cr.  L.J.  293  ;  JD.,  1  Weir  515.] 

(22) — Entry  under  a  legal  right. — The  accused 
entered  on  possession  of  certain  lands  of  which 
the  plaintig  was  in  possession  under  an  order 
by  the  Magistrate.  The  accused  claimed  a 
right  of  entry  under  a  person  against  whom  the 
complainant  got  a  decree  for  possession  under 
which  decree  the  complainant  obtained  posses- 
sion. Held,  that,  in  the  absence  of  evidence 
that  the  accused  had  a  legal  right  to  the  pos- 
session, the  accused  was  guilty  of  an  ofienco 
under  s.  441.  In  re  KUDAKOLI  BURANDIN,  1 
Weir  515. 

(23) — Penal  Code,  s.  441 —  Criminal  trespass 
— Claim  of  right. — The  accused  entered  on  the 
land  in  the  complainant's  possession  under 
6.  263,  Civ.  Pro.  Code,  and  removed  the  crop 
standing  upon  it.  Held,  that,  in  the  absence 
of  a  distinct  finding  as  to  the  intention  with 
which  the  accused  entered  on  the  land  and 
removed  the  crop,  whether  they  did  so  in  good 
faith  believing  that  they  had  a  right  to  cut  and 
carry  the  standing  crop  or  whether  they  did  so 
in  such  manner  and  with  such  intent  as  to  in- 
timidate, insult  or  annoy  the  persons  in  posses- 
sion, the  acquittal  of  the  accused  was  wrong. 
In  re  OODAYanasary,  1  Weir  516, 

(24) — Claim  of  right— Good  faith. — Where  a 
person,  entertaining  a  belief  in  good  faith  that 
he  is  entitled  to  the  possession  of  a  land,  enters 
and  continues  on  the  land,  he  is  not  guilty  of 
criminal  trespass  but,  if  he  fails  to  prove  his 
title,  he  is  answerable  in  a  civil  suit.  If,  on  the 
other  hand,  the  circumstances  are  such  that  he 
cannot  have  entertained  such  a  belief  in  good 
faith,  it  will  be  a  fair  inference  that  he  intends 
the  annoyance  which  his  action  must  cause, 
and  he  is  guilty  under  s,  441.  In  re  DEVARA- 
SETTi  Gangaiya,  1  Weir  516. 

(25) — Bona  fide  claim  of  right. — The  existence 
of  a  bona  fide  claim  of  right  very  often  excludes 
the  presumption  of  any  criminal  intent,  but  it 
does  not  follow  that  it  always  does  so.  Where 
on  the  accused's  failure  to  pay  a  certain  amount 
within  a  specified  time,  a  land  belonging  to  the 
defendant  became  the  absolute  property  of  the 
complainant  and  the  defendant,  alleging  that 
the  default  was  owing  to  a  refusal  by  the  com- 
plainant to  account,  entered  on  the  land  with 
intent  to  stop  the  complainant  and  his  father 
from  ploughing,  held,  thutthe  accused  was  guilty 
of  an  offence  under  s.  441,  as  his  entry  on  the 
land  was  with  intent  to  commit  the  offence  of 
causing  unlawful  restraint,  bi  re  Aruna- 
CHELLA  ACHARI,  1  Weir  520. 

(26) — Criminal  trespass — Bona  fide  assertion 
of  a  claim  of  title— Crim.  Pro.  Code  (1861), 
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s.  318 — Question  of  possession. — Where  a  tres- 
pass is  not  committed  with  the  intent  to  com- 
mit an  offence,  or  intimidate,  insult  or  annoy 
the  persons  in  possession,  but  in  the  bona  fide 
assertion  of  a  claim  of  title,  the  trespasser  is 
not  liable  to  be  convicted  of  the  offence  of  cri- 
minal trespass,  although  he  may  be  accountable 
in  a  civil  suit.  Where  a  complainant  applies 
to  be  restored  to  poi?session  under  s.  318,  Crimi 
Pro.  Code,  the  question  of  possession  will  re- 
quire determination.  But  on  the  trial  of  a 
person  on  a  charge  of  criminal  trespass,  the 
question  of  intent  is  to  be  determined  irrespect- 
ively of  the  question  as  to  the  right  of  posses- 
sion. GOKUEi  CHAND  v.  8EITH  ROSHUN 
Lal,  2  N.W.P.  82.  [B.,  12  P.R.  1906,  Cr,  =  54 
P.L.R.  1907  =  4  Cr.L.J.  293.] 

(27) — Penal  Code,  ss.  441.  141 — Criminal 
trespass — Claim  of  right— Unlawful  assembly. 
— Where  a  lessor  forcibly  re-entered  upon  the 
land  on  the  expiry  of  the  lease,  held,  that 
taking  possession  of  land  to  which  the  taker 
had  admittedly  a  claim  of  right  is  not  criminal 
trespass,  though  unlawful  assembly  or  rioting 
may  be  committed  by  people  seeking  to  enforce 
a  right.  RAMCHANDRA  v.  RATHO.  5  N.L.R. 
69  =  9  Cr.  L.J.  561  =  2  Ind.  Cas.  240. 

(2S)— Penal  Code,  ss.  425,  Ail— Mischief 
and  crim,inal  trespass— Bona  fide  claim  of 
right, — If  a  person  enters  on  land  in  the  pos- 
session of  another  in  the  exercise  of  a  bona  fide 
claim  of  right,  but  without  any  intention  to 
intimidate,  insult,  or  annoy  the  person  in  pos- 
session, or  to  commit  an  offence,  then,  although 
be  may  have  no  right  to  the  land,  he  cannot 
be  convicted  of  criminal  trespass,  because  the 
entry  is  not  made  with  any  of  such  intent  as 
constitutes  the  offence.  So,  also,  if  a  person 
deals  injuriously  with  property  in  the  bona  fide 
belief  that  it  is  his  own,  he  cannot  be  convicted 
of  the  offence  of  mischief,  because  his  act  is  not 
committed  with  intent  to  cause  wrongful  less 
or  damage  to  any  person.  But  the  mere 
assertion  of  a  claim  of  right  is  not  in  itself 
a  sufficient  answer  to  such  charge.  It  is  the 
duty  of  the  Criminal  Court  to  determine  what 
was  the  intention  of  the  alleged  offender, 
and  if  it  arrives  at  the  conclusion  that  he  was 
not  acting  in  the  exercise  of  the  bona  fide  claim 
of  right,  then  it  cannot  refuse  to  convict  the 
offender,  assuming  that  the  other  facts  are 
established  which  constitute  the  offence, 
Empress  of  India  v.  Budh  Singh,  2  A.  tOl. 
[F.,  13  Cr.L.J.  27  =  13  Ind. Cas.  219  =  5  SL.R. 
135  ;  R.,  A.W.N.  1882.  236,  U.B.R.  1892— 
1896,  Vol.  I,  264,  13  PR.  1905,  Or.  =  81  P.L.R. 
1905  =  2  Cr.L.J.  83,  12  P.R.  1906,  Cr.  =54  P. 
L.R.  1907  =  4  Cr.  L.J.  293.] 

(29) — Penal  Code,  ss.  441,  447 — Criminal 
trespass — Entry  on  land  of  the  lessor  i7i  posses- 
sion of  the  lessee. — The  complainants  were  in 
possession  of  certain  land  as  agents  of  a  certain 
temple,  and  leased  out  the  land  for  the  pur- 
pose of  making  bricks  from  it.  The  accused 
trespassed  on  the  land,  and  the  reason  given  for 
the    trespass  was  that    the    pits    made  by  the 
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lessees  were  likely  to  drain  water  from  a  obannel 
which  irrigated  the  accused's  land.  The  tres- 
pass consisted  in  the  accused's  entering  the  land 
and  obstructing  the  coolies  engaged  thereon 
from  carrying  on  the  work.  Held,  that  the 
complainant  had  such  possession  as  would 
justify  him  in  prosecuting  the  accused,  and  that 
the  accused  were  properly  convicted  of  criminal 
trespass,  inasmuch  as  the  defendants'  entry 
was  found  to  have  been  not  bona  fide,  but 
simply  to  annoy  the  complainant.  In  re 
MUNIANDIA.  PiLLAi,  1  Weir  517. 

(30)— Penal  Code,  ss.  441  and  Ail— Entry 
into  the  compound  of  an  unoccupied  house. — 
Where  a  person  enters  into  the  compound  of  a 
house  which  is  locked  up,  the  owner  being 
absent  therefrom,  without  any  intention  of 
committing  an  offence  as  defined  in  the  Penal 
Code,  he  is  not  guilty  of  criminal  trespass,  for 
bis  entry  cannot  be  supposed  to  have  been  made 
with  the  object  of  "intimidating,  insulting  or 
annoying  "  the  owner  or  any  other  person  in 
possession.  In  re  GHINNA  THOYI,  1  Weir  318. 

(31)— Penal  Code,  ss.  283,  411  and  447  — 
Enclosing  a  foot-path. — Where  the  public 
generally  are  entitled  to  the  use  of  a  public 
foot-path,  a  person  enclosing  the  foot-path  is 
not  guilty  of  an  oSenca  under  s.  441,  but  may 
be   guilty  of   an  offence   under   s    283      HIGH 

Court  Proceedings,  25th  May  i871, 
No.  996,  1  Weir  314  =  6  UH.C.  App.  28. 

(32; — Penal  Code,  s.  iil—hifrmgement  of 
fishery  right. — Where  a  river  is  a  puclio  one, 
nobody  has  an  exclusive  right  of  fishery  therein; 
a  right  of  fishery  is  not  property  of  such  a 
nature  as  that  a  man  who  unlawfully  infringes 
that  right  can  be  said  to  enter  upon  property  m 
the  possession  of  another,  within  the  meaning 
of  s.  447  of  the  Penal  Code.  EMPRESS  v. 
CHARU  Nayiah,  2  C.  354.  [Aopr.,  15  C-  388  ; 
L.,  15  C.  402,   27  M.  551  =  14  M.L.J.  243.] 

(33)— Penal  Code,  ss.  441  and  iil— Attempt- 
ing to  fish  in  a  tank  over  lohich  the  owner  has  no 
right  of  fishery. — Where  the  accused  attempted 
to  fish  in  a  tank  belonging  to  a  certain  temple, 
the  fish  in  the  tank  not  being  in  the  possession 
of  the  owner  of  the  tank,  held,  that  the  accused 
cannot  be  convicted  of  theft,  nor  of  criminal 
trespass,  inasmuch  as  the  object  of  the  accused 
in  entering  on  the  property  was  not  to  commit 
an  offence,  viz.,  theft,  and  as,  in  the  circum- 
stances of  the  case,  his  object  was  not  to  intimi- 
date, insult  or  annoy.  HIGH  COURT  PRO- 
CEEDINGS, 15TH  Oct.  1879,  No  1789,  1  Weir 
S19. 

(3i)~Penal  Code,  ss.  441  and  UT— Fishing 
in  a  public  tank.— Fishing  in  a  public  tank,  to 
which  the  general  community  have  access,  is 
not  by  itself   an  offence  under   s.  441.     HIGH 

Court  proceedings,  25th  Oct.  1879, 
No.  1871,  1  Weir  520. 

(35) — Penal  Code,  ss.  441  and  477 — Encroach- 
ment upon  Government  land. — An  encroach- 
ment upon  Government  land,  adjoining  one's 
house,  by  building  a  pyal  thereon,  will  not 
amount  to  criminal  trespass,   if  there   is  no 
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intention  to  commit  an  offence  or  intimidate, 
insult  or  annoy.  In  re  ErabaSAVA  Talari, 
1  Weir,  521. 

(3&)— Penal  Code,  ss.  441  and  m— Permis- 
sive possession  of  lands. — Where  a  person  is  oc- 
cupying a  land,  being  so  permitted  by  the  owner 
thereof,  then  the  possession  of  the  land  lies  with 
the  owner,  and  a  servant  of  the  owner  does  not 
commit  the  offence  of  criminal  trespass  by 
entering  upon  the  land.  Inre  DANIEL  GROVES, 

1  Weir  321. 

(37) — Penal  Code,  ss.  441  and  442 — Possession 
under  an  inferior  title — Ejectment  by  a  person 
having  superior  title. — Superior  tale  in  the 
accused  would  not  by  itself  convert  the  com- 
plainant into  a  mere  trespasser,  so  as  to  justify 
him  in  ejecting  the  complainant,  if  he  was  in 
possession  otherwise  than  as  a  mere  trespasser. 
Public  Prosecutor  v.  Ponnusami 
PILLAI,  1  Weir  522. 

(38) — Penal  Code,  s.  Hi— Lawful  entry  and 
unlawful  remaining. — Where  the  accused  enter- 
ed a  house  and  remained  there  and  committed 
an  assfiult.  and  there  was  no  express  finding  of 
any  of  the  intents  required  by  s.  441,  held,  that, 
although  the  original  entry  may  not  be  unlaw- 
ful, the  remaining  in  the  house  was  unlawful, 
and  that,  as  the  accused  unlawfully  remained 
in  the  house  and  then  committed  an  offence, 
viz.,  an  assault,  be  must  be  held,  while  unlaw- 
fully remaining,  to  have  remained  with  an 
intent  necessary  to  constitute  tbe  offence  under 
8.  441.     In  re  BASHIKA  OHARI,  1  Weir  528. 

(39) — Penal  Code,  s.  451 — House- trespass  with 
intent  to  commit  adultery. — A  person  making 
an  entry  into  another's  house  with  the  object 
of  having  sexual  intercourse  with  the  latter's 
wife  is  guilty  of  the  offence  of  criminal  tres- 
pass. HIGH  Court  Proceedings,  26th 
Feb.  1875,  I  Weir  532  =  8  M.H.C.  App.  6.  [B., 

2  Weir  308.] 

(40) — Penal  Code,  s.  iil—Criminal  trespass 
— Intention. — A  person  re-entering  land  from 
which  he  has  been  ejected  in  due  course  of  law 
by  order  of  Court  is  not  guilty  of  criminal  tres- 
pass when  there  is  no  evidence  to  prove  that 
his  intention  was  to  commit  an  offence,  or  to 
intimidate,  insult  or  annoy  the  person  in  pos- 
session of  the  land.  CROWN  v.  jAN  MUHAM- 
MAD, 128  P.L.R.  1905  =  2  Or  L  J.  695.  (42  P.R. 
1888,  Cr.,  B.) 

(41) — Penal  Code,  s  HI— Unauthorised 
entry  upon  another's  property — Criminal  tres- 
pass, intent  to  annoy  necessary  to  constitute  the 
offence  of —Primary  desire  to  annoy  not  essential 
fur  such  intent. — The  question  for  decision,  in 
this  case,  was  whether  the  intent  to  annoy  or 
intimidate  or  insult  any  person  in  possession  of 
the  property  entered  upon  must,  under  s.  441 
of  the  Code,  in  order  to  constitute  criminal 
trespass,  be  the  primary  intent,  or  whether  an 
act,  intended  to  assert  a  bona  fide  right  to 
the  property  entered  upon  might  constitute 
criminal   trespass    by    reason    of     annoyance. 


2283  THE  ALL  INDIA  DIGEST. 


2284 


Criniiaal  Tcesp&as— continued. 

intimidation  or  insult  to  the  person  in  posses- 
sion, being  a  natural  consequence  of  the  act. 
held  (by  the  Pull  Bench,  P>,attigan,  J.  dissent- 
ing) that  the  fact,  that  the  primary  intention 
of  the  accused  v?as  to  assert  a  bona  fide  claim  to 
property,  does  not  necessarily  justify  his  entry 
on  the  property  which  he  knows  or  must  be 
assumed  to  know,  to  be  likely  to  annoy  the 
person  in  possession.  So,  where  a  person, 
without  any  legal  justification,  enters  upon 
property  in  the  established  possession  of 
another,  claiming  a  title  to  the  property  and 
with  the  sole  object  of  obtaining  possession  of 
it  for  himself,  an  intent  to  annoy  is  to  be 
presumed,  even  in  the  absence  of  any  primary 
desire  so  to  annoy.  Per  Rattigan,  J. — Where 
the  circumstances  attending  entry  of  the 
accused  upon  another  person's  property  are 
such  as  to  render  it  incumbent  upon  the 
accused  to  explain  and  justify  his  act,  the 
Court  will  be  justified  in  inferring  that  he 
entered  upon  the  property  with  one  or  other  of 
the  intents  specified  in  s.  441.  But  the  Court, 
unless  it  is  satisfied,  cannot  properly  convict 
the  accused,  merely  on  the  ground  that,  though 
this  intent  may  have  been  non-criminal,  he 
knew  or  must  have  known  that  tbe  natural 
and  probable  consequence  of  his  entry  would 
be  annoyance  to  the  person  in  possession  of  the 
property,  since  the  fact,  that  the  mere  presence 
of  a  particular  person  may  be  annoying  will 
not  make  him  a  criminal  trespasser,  unless  he 
be  present  with  the  intent  to  so  annoy.  RAM 
Saranv.  Emperor,  12  P.R.  1906,  Cr..  F.B. 
=  4  Cr-  L.J.  293  =  54  P.L  R.  1907,  F.B.  (2  N.W. 
P.  82,  24  W.R.  Cr.  58,  14  W.R.  Cr.  25,  17  W. 
a.  Cr.  47,  7  W.R.  Cr.  28,  11  W.R.  Cr. 
11,  2  A.  101,  13  C.L.R.  212.  5  M.H  C. 
App.  17,  M.H.C.  App.  19,  25,  5  M.  382,  2  M. 
30,  2  A.  465.  6  C.  579,  A.W.N.  1902,  6,  42, 
26  A.  194,  27  A.  298,  28  C.  123,  26  B.  558,  9  0. 
W.N.  974,  16  C.  715.  22  C.  404,  994.  19  M.  240, 
1  P.R.  1884,  Cr.  29  P.R.  1882,  Cr.  18  P.R. 
1888,  Cr,  R.\  5  P.R.  1886,  Cr.,  42  P.R.  1881, 
Cr  13  P.R.  1905,  Cr.  18  PR.  1905,  Cr.  D.) 
[F.,  32  P.  W.R.  1908,  Cr.  =  17  P.R.  1908,  Cr.= 
8  Cr.  L.J.  488.] 

(42)— PenaZ  Code,  ss.  447,  457,  and  511  — 
Entry  on  the  roof  of  a  house  loith  house-breaking 
implements — Attemvt  to  commit  hoicse-breaking. 
— The  accused  was  found  in  the  roof  of  the 
complainant's  house,  armed  with  an  imple- 
ment used  for  the  purpose  of  committing 
burglary.  It  was  not  shown  that  be  had  either 
commenced  to  dig  a  hole  on  the  roof,  (or  the 
purpose  of  effecting  his  entrance  inside  the 
room,  or,  had  otherwise  commenced  any  act  of 
jumping  or  getting  into  any  portion  of  the 
premises.  Held,  that  the  mere  presence  of  the 
accused  on  the  roof  of  the  house  could  not  be 
construed  into  an  attempt  to  commit  house- 
breaking, under  ss.  457  and  511  of  the  Code, 
but  that  he  was  merely  guilty  of  criminal 
trespass,  under  s.  447  of  the  Code.  In  order  to 
apply  s.  511  of  the  Code,  it  is  necessary  not 
merely  that  there  should  be  an  attempt  to 
commit  an  oSence,  but  likewise  that  an  act  was 
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done,  as  such  attempt  towards  the  commission 
of  the  offence.  Walidad  v.  KING  EMPEROR, 
13  P.R.  1907.  Cr.  =44  P. W.R.  1907  =  6  Cr.  L.J. 
444  =  56  P.L.R.  1908.  (9  P.R.  1887,  Cr.,  F.) 
IR;  14P.R.  1914.  Cr.  =  13  P.  W.R.  1914  =  66  P. 
L.R.  1914  =  15  Cr.  L.J.  265  =  23  Ind.  Cas. 
473.3 

(43) — S,  441 — Entry  into  house  for  liaving 
illicit  intercourse — Intent  to  annoy. — The  accus- 
ed's entry  into  the  complainant's  house,  with 
the  object  of  having  illicit  intercourse  with'the 
complainant's  sister,  amounts  to  criminal  tres- 
pass, as  the  house  was  not  the  sister's,  but  her 
brother's,  and  such  intercourse  was  bound  to 
cause  great  annoyance  to  the  brother.  JlWAN 
Singh  v.  King-Emperor=  17  PR.  1908, Cr.= 
32  P.W.R.  1908.Cr.  =  8  Cr.  L.J.  488.  (12  P.R. 
1906.  Cr.,  26  B.  558,  R.) 

(44) — Presumption  of  specific  intent — Bona 
fide  belief  of  one's  right,  the  real  test  of  intent, 
— The  real  test  whether  a  person  charged  with 
criminal  trespass  entered  with  the  particular 
intention  specified  in  s.  441,  Penal  Code,  is 
whether  the  accused  has  a  bona  fide  belief  that 
he  has  a  right  to  enter.  If  be  has  not  that 
belief,  the  Courts  will  presume  that  he  entered 
with  intent  to  annoy  the  person  in  possession, 
Po  Ke  v.  King-Emperor,  2  L.B.R.  319.  [B., 
8  Cr.  L.J.  60  =  4  L.B.R.  242.] 

{^b)— Penal  Code,  ss.  441  and  447 — Criminal 
trespass — Presumption  of  inteyit  to  annoy — No 
suggestion  cf  any  other  criminal  intention — 
No  criminal  trespass. — In  a  civil  suit,  on  a 
registered  conveyance,  which  the  complain- 
ant won,  the  defence  was  that,  when  the 
defendants  signed  the  conveyance,  they 
believed  it  to  be  a  mortgage.  This  issue  of 
fact  never  was  tried  ;  the  suit  came  to  an 
abrupt  conclusion,  through  a  Full  Bench 
ruling  that  no  evidence  could  be  given  to  sup- 
port the  defence.  On  the  decree  thus  given, 
the  accused  were  evicted  from  a  house  and  the 
land  on  which  it  stood,  and  after  the  eviction, 
the  complainant  did  not  leave  any  care-taker 
in  charge  of  the  house.  Two  days  after  the 
eviction,  the  accused  re-entered  the  house  and 
lived  in  it  from  that  time  for  some  19  months. 
There  was  no  suggestion  that,  during  that  time, 
the  complainant  made  any  attempt  to  turn 
them  out  or  to  occupy  either  house  or  land 
himself.  Held,  that,  considering  all  the  facts, 
an  intent  to  annoy  could  not  be  safely  presum- 
ed on  the  part  of  the  accused  and  that,  there 
being  no  suggestion  of  any  other  criminal  in- 
tent, the  offence  of  criminal  trespass  was  not 
committed.  There  can  be  no  criminal  trespass, 
unless  the  accused's  inteni;  was  to  commit  an 
offence,  or  to  intimidate,  insult,  or  annoy  any 
person  in  possession  of  the  property.  In  cases 
of  this  kind,  the  question  of  intention  is  a 
difficult  one.  A  consideration  which  would  be 
irrelevant  in  a  Civil  Court  cannot  be  ignored  in 
trying  a  criminal  charge,  which  depends  on  the 
intention  of  the  accused,  when  the  criminal 
intention,  if  it  exists  atsall.  is  a  secondary  one  ; 
for  example,  as  when  the  main  intention  of  the 
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accused  is  to  recover  possession  of  the  property. 
POLU  V.  SHWEKyo,  4  L.B.R.  212  =  8  Cr. L.J. 
60. 

{A6)— Penal  Code,  s.  4.il—Crimmal  trespass 
— Ingredients  of  offence— Remaining  on  another's 
property  after  conviction  for  trespass,  whether 
eon&titutes  o^ence..— Although  s.  441  of  the 
Penal  Code  contains  two  clauses,  the  first 
relating  to  an  entry  with  criminal  intent,  and 
the  second  relating  to  a  lawful  entry,  followed 
up  by  remaining  with  unlawful  intent,  the 
intention  of  the  legislature  is  that  only  one 
offence  can  be  committed  on  each  entry. 
Under  the  first  clause  the  offence  is  committed 
by  unlawful  entry  with  certain  intent.  Under 
the  second  clause  one  ofience  and  one  only  ia 
committed  by  remaining  for  any  length  of 
time  with  unlawful  intent  after  a  lawful  entry. 
Thus  where  an  accused,  after  havmg  been 
convicted  of  criminal  trespass  committed  by 
entering  on  certain  land,  was  again  prosecuted, 
in  spite  of  the  previous  conviction,  for  a  further 
trespass  committed  by  remaining  on  the  same 
land,  it  was  lield  that  a  conviction  cannot  be 
maintained   for  such   alleged  further  trespass. 

Ma  hla  ya  v.  King  Emperor,  4  L.B.R. 
276  =  8  Cr.  L  J.  474. 

(il)— Penal  Code,  ss  447,  i26— Driving  load- 
ed cart  across  Oovernment  land — Whether 
amounts  to  criminal  trespass — Applicability  of 
s,  426,  I.P.C. — Driving  a  loaded  cart,  over 
ground  said  to  be  Government  waste  land,  in 
respect  of  which  the  Municipality  had  put  up 
notices  prohibiting  cart  traffic,  does  not  amount 
to  criminal  trespass  punishable  under  s.  447, 
I.P.C.  If  such  driving  had  caused  damage  to 
the  ground,  the  accused  might  have  been 
charged,  and  presumably  might  have  been 
convicted  under  s.  426,  I.P.C,  of  mischief. 
King-Emperor  V.  Nga  U  Thit,  U.B.R.  1909, 
2adQF.,  Penal  Code  2S  =  11  Cr.  L  J.S7  =  4Ind, 
Caa.  826.  (5  M.H.C.  App.  38,  17,  P.at.  Un. 
Cr.  C.  393,  R.) 

(48) — Penal  Code,  s.  441 — Criminal  trespass 
•-—Requsites  necessary  to  constitute  the  offence, 
— S.  441  seems  to  contemplate  the  entry  into 
property  in  the  possession  of  another  as  a 
means  to  another  act,  and  to  regard  the  inten- 
tion with  which  it  is  made  in  relation  to  that 
Act.  There  may  be  cases  in  which  the  ultimate 
object  may  be  legal,  while  the  means  employed 
to  attain  it  may  be  criminal.  An  offence  may 
be  committed  in  the  prosecution  of  that  object, 
and  the  entry  npon  property  with  intent  to 
commit  such  an  offence  in  prosecution  of  a 
lawful  ultimate  object  would  constitute  the 
offence  of  criminal  trespass  ;  similarly,  into  the 
methods  used  in  pursuance  of  the  ultimate 
intent,  there  may  enter  a  subordinate  intent  to 
ntimidate,  insult  or  annoy.  In  the  matter  of 
JOTHARAM  Davay.  2  M.  30  =  1  Weir  325, 
iR.,  U.B.R.  1892—1896,  Vol.  I,  264  (266)]. 

(49) — Penal  Code,  s.  441  —  Intention. —  In 
order  to  constitute  the  offence  of  criminal 
trespass,  it  is  necessary  to  establish  that  the 
xentry  into  another  person's  property  must  have 
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been  made  with  one  or  other  of  the  intents 
specified  in  s.  441.  Where  there  is  no  finding 
as  to  any  such  intent,  a  conviction  is  bad  and 
must  be  set  aside.  EMPRESS  v.  PANJAB 
SINGH.  6  C.  579.  [F.,  13  P. R.  1905  =  81  P.L. 
R.  1905  =  2  Cr.  L.J.  83,  16  C.P.LR.  182,12 
P.R.  1906,  P.B.;  D.,  22  C,  391.] 

(50) — Penal  Code,  s.  441— Inieniion.— Every 
trespass  upon  the  property  of  another  is  not  a 
criminal  trespass.  To  constitute  criminal 
trespass,  the  person  trespassing  must  be  found 
to  have  either  entered  on  the  property  or  re- 
mained there  with  one  or  more  of  the  inten- 
tions specified  in  s.441  of  the  Penal  Code.  Intent 
is  to  be  gathered  from  circumstances ;  there 
must  be  circumstances  in  the  case  which  afford 
ground  for  a  reasonable  deduction  that  the 
accused  had  at^least  one  of  such  intents.  Pre- 
vious warning  to  the  person  not  to  enter  the 
property  does  not  necessarily  lead  to  a  conclu- 
sion that  a  subsequent  entry  was  made  with 
one  of  such  intents.  VadivaloO  SwAmy  v. 
Crown,  l  L.B.R.  93.     (4  C  837,  R.) 

{51)— Penal  Code,  s.  44G—7nien«ion.— Where 
there  is  no  proof  of  the  intention  specified  in 
s.  440  of  the  Penal  Code,  a  conviction  for 
criminal  trespass  is  illegal.  REG.  v.  VUJEER, 
Rat.  Un.  Cr.  C.  10. 

{52)— Intention — Possession,— In  order  to 
constitute  the  offence  of  criminal  trespass  with 
the  intention  of  committing  an  offence,  it  is  not 
necessary  that  the  offence  should  be  directed 
against  the  person  in  possession.  It  is  suffi- 
cient that  the  property  entered  upon  is  in  the 
possession  of  another.  Chinkwana  v.  KING- 
EMPEROR,  U.B.R.  1897-1901,  Vol  I,  352.  (22 
C.  123,  2  A.  465,  19  M.  240,  21  B.  536,  R.). 

(53) —  Penal  Code,  s.  447 — Intention  Posses- 
sion.— The  person,  who  is  in  possession,  is 
generally  in  peaceful  possession  under  some 
claim  of  his  own,  and  is  not  liable  to  be  ousted 
save  in  du^  course  of  law,  and  the  person,  who 
attempts  under  colour  of  a  superior  title  to 
take  the  law  into  his  own  hands  and  to  deprive 
the  holder  of  the  land  of  possession,  must  run 
the  risk  of  being  convicted  under  s.  447  of  the 
Penal  Qode  of  criminal  trespass.  To  escape 
criminal  liability,  it  is  not  enough  to  show  that 
the  claim  of  the  accused  was  bona  fide,  but  it 
must  be  shown  that  there  were  reasonable 
grounds  for  believing  that  there  was  a  legal 
right  to  immediate  possession.  CROWN  v. 
Mya  Zan,  1  L.B.R.  358.  (1  U.B.R.  1892— 
1896,  264,  F.) 

(54) — Innocent  person  going  on  land  not— Penal 
Code,  s,  441.—  Where  persons  are  prohibited 
from  going  on  a  certain  land,  a  person  tres- 
passing on  such  land  for  none  of  the  purposes 
mentioned  in  s.  441,  viz-,  to  commit  an  offence, 
or  to  intimidate  or  annoy  any  person  in  pos- 
session of  property  would  not  be  guilty  of  the 
offence  of  criminal  trespass.  In  the  matter  of 
the  petition  o/'  Madhab  Hari,  13  C.  390,  note. 
(55) — Possession. — In  order  to  sustain  a  con- 
viction for  critninal  trespass,  it  must  be  shown 
that  the' property  was  in  the  possession  of  some 
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person    other    than     the     alleged     trespasser. 
Crown  v.  Foujdar,  28  P.R.  1878,  Cr. 

(56) — Person  entering  another's  property  for 
Tiilltng  deer. — A  person  entering  into  or  upon 
another's  property,  for  the  purpose  of  killing 
a  deer,  the  pursuit  of  which  was  commenced 
before  such  entry,  is  not  guilty  of  criminal 
trespass  under  the  Penal  Code.  Chunder 
Narain  v.  J.  G.  FARQUHARSON,  i  C.  837. 
IF.,  1  L.B.R.  95] 

(51)— Pendency  of  civil  suit — Criminal  ires- 
pass, — Where,  during  the  pendency  of  a  civil 
suit,  the  plaintiff's  party  went  armed  to  the 
property  of  which  the  defendant  was  in  posses- 
sion for  the  purpose  of  gettmg  materials  for  an 
hostile  application  against  the  defendant,  with- 
out his  permission,  and  in  his  absence,  persist- 
ed in  the  trespass  even  when  the  defendant's 
servants  objected  to  their  action,  held,  that 
their  action  amounted  to  criminal  trespass. 
GOLAPPANDEY  V.  BODDAM,  16  C.  715,  [R., 
21  M.L.J.  781  =  10  M.L.T.  118  =  1911,  2  M.W. 
N.  71  =  11  Ind.  Cas.  797  =  12  Cr.  L.J.  453,  4 
Cr.  L.J.  293  =  12  P.R.  1906,  Cr.] 

(58) — Penal  Code,  s.  441 — Criminal  ti-espass 
— Term  "annoy"  explained  -  Possession — 
Bona  fide  assertion  of  right — The  word 
"  annoy "  in  s.  441  must  be  taken  to  mean 
annoyance  that  would  generally  and  reasonably 
affect  an  ordinary  person,  and  not  that  which 
would  specially  and  exclusively  affect  a  parti- 
cular individual.  The  possession  contemplated 
and  intended  by  s.  441,  I.  P.  0.,  must  be 
actual  in  the  sense  and  meaning  of  s.  580, 
Crim,  Pro.  Code,  1872.  Re  entry  into  or 
remaining  upon  land  from  which  a  person  has 
been  ejected  by  civil  process,  or  of  which  pos- 
session has  been  given  to  another,  for  the 
purpose  of  asserting  rights  he  may  have  solely  or 
jointly  with  the  other  persons,  is  not  a  crimmal 
trespass,  unless  the  intent  to  commit  an  offence, 
or  to  intimidate,  msult  or  annoy  is  conclusively 
proved.  In  the  matter  of  GOVIND  PRASAD, 
2  A.  465.  [F.,  12  A.L.J.  151  =  14  Cr.  L.J.  633 
=  21  Ind.  Cas.  681 ;  B.,  A.W.N.  1882,  236,  9 
Cr.  L.J.  561  =  5  N.L.R.  69  =  2  Ind.  Cas.  240. 
U.B.R.  1892—1896.  Vol.  I,  259,  U.B.R.  1897 
—1901,  352.  13  P.R.  1905.  Cr.  =  8i  P.L-R. 
1905  =  2  Cr.  L.J.  81,  12  P.R.  1906,  Cr.,  P.B.  = 
54  P.L.R.  1907.] 

(59) — Criminal  trespass — Use  of  force — When 
offence, —  Where  the  accused  trespassed  upon  the 
land  intending  to  prevent  the  respondent  by 
force  from  harvesting  the  crops  which  had  been 
grown  by  the  accused,  it  does  not  amount  to 
an  offence  of  criminal  trespass  or  criminal 
force.  APPANDA  NATHA  NAINAR  V.  EM- 
PEROR, 1915  M.W.N.  273  =  16  Cr.  L.J.  271  = 
28Iod.  Gas.  159. 

(60) — Penal  Code,  s.  441— Trespass  with  in- 
tention to  do  an  unlawful  act. — An  unlawful 
act  is  not  necessarily  an  offence,  and  an  inten- 
tion to  commit  an  unlawful  act,  not  being  one 
of  the  acts  mentioned  in  s.  441  does  not  render 
the  accompanying  trespass  criminal  trespass. 
Where  a  Zamindar  took  possessioa  of  certain 
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land  in  the  occupancy  of  a  tenant  in  his  tem- 
porary absence,  on  the  pretext  that  the  tenant 
has  abandoned  his  holding,  held,  that  bis  act, 
although  unlawful,  will  not  make  him  liable 
for  criminal  trespass.  EMPEROR  v.  JANGI 
SINGH.  26  A.  193  =  A.W.N.  1903,  230.  (A.W.N. 
190'^,  42,  D.)  [fl.,  27  A,  298  =  A.W.N.  1902, 
235,  85  M.  186  =  12  Cr.  L  J.  30  =  9  Ind.  Cas. 
152  =  21  M.L.J.  161  =  9  M.L.T.  283,  4  Cr.  L  J. 
293  =  54  P.L.R.  1907  =  12  P.R.  1906,  Cr..  10 
Cr.  L.J.  385  =  3  Ind.^Cas.  828  =  6  M.L.T.  262.] 

(61)— Penal  Code,  ss.  441.  HB— Trespass- 
Presumption  of  intention,  — Mete  knowledge  of 
the  possibility  of  annoyance  resulting  from  an 
act  of  trespass  is  not  sufficient  to  bring  the  case 
within  the  definition,  but,  at  the  same  time, 
the  word  "  intent  "  cannot  be  read  as  if  it  were 
identical  with  "  wish"  or  "  desire."  There  may 
be  a  wish  to  annoy,  but  if  annoyance  is  the 
natural  consequence  of  the  act  and  if  it  is  known 
to  the  person  who  does  the  act  that  such  is  the 
natural  consequence,  then  there  is  an  intent  to 
annoy.  A  decree-holder,  when  proceeding  to 
execute  his  decree,  found  the  house  of  the  judg- 
ment-debtor shut.  He,  therefore,  effected  an 
entry  into  tbe  latter's  compound  by  passing 
through  the  complainant's  house  without  his 
consent  and  notwithstanding  his  protest.  Held 
that  the  accused  was  guilty  of  trespass,  because 
when  he  trespassed  on  the  complainant's  house 
notwithstanding  his  protest,  he  must,  as  a 
reasonable  man,  have  known  that  he  would 
annoy  the  complainant.  EMPEROR  v.  LakSH- 
MAN  RaGUNATH,  26  B.  558  =  4  Bora.  L.R.  280. 
[R,,  35  M.  186  =  12  Cr.  L.J.  30  =  9  Ind.  Cas. 
152  =  21  M.L.J.  161=9  M.L  T.  283.  12  A.L  J. 
790.  12  Cr.L.J.  148  =  9  Ind.  Gas-  895  =  5  S.L.R. 
29.  12  Cr.  L.J.  453  =  11  Ind.  Cas.  797  =  10 
M.L.T.  118.  21  M.L.J.  781  =  10  M.L.T.  118  = 
1911.2  M.W.N.  71,  12  P.R.  1906,  Cr.  =  54 
P.L.R.  1907  =  4  Cr.  L.J.  293.  F.B.) 

(62)— Penal  Code,  s-  441 — Bouse-breaking  by 
night  —  Presumption  of  intention, — When  a 
stranger,  who  uninvited  and  without  any  right 
whatever  to  be  there,  effects  an  entry,  in  the 
middle  of  the  night,  into  the  sleeping  apart- 
ments of  two  women,  members  of  a  respectable 
household,  and  who,  when  the  attempt  is  made 
to  capture  him,  uses  great  violence  in  the  effort 
to  make  good  his  escape,  a  Court  should,  under 
such  circumstances,  presume  that  the  entry 
was  effected  with  an  intent  such  as  is  provided 
by  s.  441  of  the  Code.  KOILASH  CHANDRA 
CHAKRABARTY  v.  QUEEN-EMPRESS,  16  C. 
657.     [F.,  22  C.   391.] 

(6^)— Penal  Code,  ss.  441,  456  and  457— 
Specification  of  i7itention  in  the  charge — Proof 
of  intention. — A  conviction  under  s.  456,  Penal 
Code,  would  not  be  bad  for  want  of  specifica- 
tion of  tbe  intention  in  the  charge,  though  one 
under  s.  457  could  not  be  sustained  without 
such  specification.  In  a  charge  under  the 
former  section,  though  the  guilty  intention 
should  be  proved,  it  is  not  necessary  to  prove 
specifically  which  of  the  several  guilty  intentions 
the  accused  had ;  it  will  be  enough,  if  it  is 
shown  that  tbe  intention  must  have  been  ono 
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or  olher  of  those  speoifiad  ia  s.  441,  though  it 
may  not  be  certain  whioh  it  was.  The  proof  of 
such  intention  need  not  be  direct,  that  is,  by 
the  confession  of  the  accused,  showing  that  his 
intention  was  one  of  those  mentioned  in 
s.  441,  or  by  the  evidence  of  witnesses  proving 
that  he  admitted  to  them  that  such  was  his 
intention.  It  will  be  enough  if  it  is  proved 
like  any  other  fact  by  the  evidence  of  conduct 
and  of  surrounding  circumstances.  In  order  to 
justify  the  inference  of  guilt,  the  inculpatory 
facts  must  be  incompatible  with  the  innocence 
of  the  accused,  and  incapable  of  explanation 
upon  any  othei'  reasom,ble  hypothesis  than 
that  of  his  guilt.  Where  an  accused  person 
was  found  in  the  middle  of  night  in  the  com- 
plainant's room,  and  when  detected  he  meekly 
submitted  to  the  severe  treatment  inflicted  by 
the  complainant  and  bagged  to  be  excused  for 
the  fault  he  had  committed,  held,  that  although 
it  was  not  quite  certain  what  the  precise  inten- 
tion of  the  accused  in  committing  the  trespass 
was,  it  should  have  been  one  or  the  other  of 
those  specified  in  s-  441.  Perhaps  the  intention 
was  to  insult  the  modesty  of  the  complainant's 
wife.  BALMAKAND  RAM  v.  GHANSAMBAM, 
22  C.  391.  (16  G.  357,  Rel.  on  )  [^..  22  0.  994, 
127  P.L.R.  1905  =  2  Cr.  L.J.  279  =  18  P.R. 
1905,  Cr.  ;  Rel  on.,  10  Cr.  L.J.  410  =  3  Ind.  Gas. 
895  =  3  SLR.  86;  R.,  29  A.  46  =  3  A.L.J,  652  = 
A.W.N.  1906,  279  =  4  Cr,  L.J.  291,  A.W.N. 
1901,  16  =  23  A,  124,  54  P.L.R.  1907  =  4  Cr.  L, 
J.  293  =  12  P,K.  1906,  Cr.  ;  D.,  4  C.L.J.  169,] 

(64) — Penal  Code,  s.  441— Criminal  trespass 
—Joint  owner — Possession,  —  k  joint  owner  of 
property  is  entitled  to  have  the  joint  possession 
restored  to  him  in  a  Civil  Court,  but  he  is  not 
justified  to  t*ke  the  law  into  his  own  hands  to 
recover  the  possession,  and,  if  he  does  so,  he 
becomes  liable  for  criminal  trespass.  EMPEROR 
V.  GOPAL  Row  Venkatesh,  10  Bom.  L  R. 
285  =  7  Cf.  L.J.  309. 

{65)— Penal  Code,  ss,  441  and  509 —hitrusion 
upon  privacy  of  woman — Criminal  trespass. — 
Where  the  accused,  a  stranger  though  a  neigh- 
bour, eSected  an  entry  into  a  room  occupied  by 
four  women,  and  where  the  position  of  the 
accused  and  the  facts  of  the  case  precluded  any 
suggestion  that  he  went  there  to  steal  or  for  any 
other  purpose  save  his  own  pleasure,  held,  that 
there  was  sufficient  evidence  of  aa  intent  and 
of  an  intrusion  of  privacy  within  the  meaning 
of  8,  509  of  the  Coda  and  that,  therefore,  the 
intent  to  commit  an  oSence  within  the  meaning 
of  s.  441  was  made  out.  PreMANUNDO  8HAHA 
V.  BRINDABUN  CHUNG,  22  C.  994.  (22  C.  391. 
F.)  [i^,2Gr.  L.J.  279  =  127  P.L.R.  1905=  18 
P.R.  1905,  Gr.;  i?.,  4  Cr.L  J.  293  =  12  PR.  1906. 
Cr.  =  54  P.L.R.  1907.] 

i6Q)—Pe7ial  Code,  ss.  341,  352,  U8— Entry 
into  premises  purchased  at  a  Sheriff's  sale, 
whether  lawful. — The  entry  by  a  person  into 
premises  purchased  by  him  at  a  SheriS's  sale, 
for  the  purpose  of  acquiring  possession,  is  not 
an  unlawlul  entry  within  the  meaning  of  a.  441, 
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Penal  Code.  CHAROO  Chunder  Mutty  LauD 
V.  Queen-Empress  ;  Sheikh  Hossenbe  v. 
Sarat  Chunder  Holdar,  4  C, W.N.  47. 

{67}— Penal  Code,  s.  447  —  Trespass  upon 
agricultural  land  after  being  ejected  by  due  pro- 
cess of  law. — A  person  who  alter  having  been 
ejected  by  due  process  of  law  from  certain  agri- 
cultural lands,  wilfully  persists  in  trespassing 
upon  such  lands  is  liable  to  be  convicted  under 
S.  447,  I.P.C.  KINGEMPEROB  v.  TIKA  RAM, 
A, W.N.  1902,  6.  IR.,  12  P.R,  1906,  Cr.  =  54 
P.L.R.  1907  =  4  Cr.  L,J.  1907  =  4  Cr.  L,J.  293.] 

(6S) — Penal  Code,  s.  Ail— Criminal  trespass 
—  Ouster  of  mortgagee  in  possession  by  third 
person. — Where  the  complainant,  the  purchaser 
of  the  rights  of  a  mortgagee  in  possession,  and 
his  predecessor  in  title,  had  been  lawfully  in 
possession  of  certain  agricultural  lands  for  some 
years,  and  a  relation  of  the  mortgagor  forcibly 
ousted  the  complainant  on  the  plea  that  he  was 
entitled,  under  the  Hindu  Law,  to  a  share  in 
the  land,  and  the  mortgagor  had  no  title  to 
m-ike  a  mortgage  thereof  with  possession,  held 
that  the  action  of  the  dispossessor  amounted 
to  a  criminal  trespass,  and  of  a  somewhat 
aggravated  kind  likely  to  lead  to  a  breach  of 
the  peace  and  rioting.  KING-EMPEROR  v. 
BiNDESARi  Prasad,  A.W.N.  1902,  24.  [B., 
26  A.  194,  12  P.R  1906,  Or.  =54  P.L.R.  1907 
=  4  Cr.L. J.  293.] 

{69)— Penal  Code,  ss.  441,  ii8— Intention  of 
accused. — Where  the  intention  of  the  accused 
in  entering  the  complainant's  house  was  to 
recover  posaession  of  a  child  whom  ha  had  left 
there,  held,  that  this  was  no  criminal  trespass 
though  some  annoyance  might  have  been 
incidentallv  caused  to  the  complainant.  EM- 
PRESS V.  NAWAB  ALT,  A.W.N.  1885,  SO. 

(70) — Penal  Code,  s.  441— Bona  fide  claiin  cf 
right. — Wnere  the  accused,  a  tenant  who  haa 
some  iadigo  vats  on  land  in  his  possession,  went 
on  the  land  to  repair  such  vats,  on  the  ground 
that  in  the  partition  proceedings  in  whioh  the 
land  fell  to  the  share  of  the  complainant  no 
reference  was  mide  to  the  vats,  held  that  he 
did  not  commit  criminal  trespass.  EMPRESS 
V.  Muhammad  Husain,  A.W.N,  188a,  236, 
(2  A.  101,  2  A.  465,  R.) 

{11)— Penal  Code,  s.  441 — Criminal  offence. — 
Where  the  complainant  purchased  land  at  an 
execution  sale,  which  the  accused  held  as  aa 
ex-proprietary  tenant,  and  it  was  not  shown 
that  the  complainant  took  actual  possession, 
held  that  the  accused  did  not  commit  criminal 
trespass  in  obstructing  the  complainant's 
attempt  to  plough  the  land,  EMPRESS  V. 
RANDHIR,  A.W.N.  1882,  228. 

{11)— Penal  Code,  s.  447 — Criminal  trespass. 
— In  trying  offences  under  s.  447,  I.P.C,  it  is 
necessary  that  the  Criminal  Courts  should  do 
their  duty  in  protecting  against  trespass,  per- 
sons who  are  in  peaceful  possession  of  property, 
whether  they  be  rightful  owners  or  not. 
QUEEN  EMPRESS  v.  NGA  TEA  BAN,  U.B.R, 
1892—1896,  Vol.  I,  261. 
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{13)— Penal  Code,  s.  441 — Intention  to  annoy. 
— In  order  to  bring  the  act  of  trespass  within 
s.  441  of  the  Indian  Penal  Code,  it  must  be 
committed  with  an  actual  intent  to  annoy,  The 
entry  upon  the  land  must  be  according  to  the 
express  words  of  the  section,  with  the  intent  to 
annoy,  which  means,  with  the  purpose  of 
annoying  the  person  in  possession  of  the  pro- 
perty. In  re  Shib  Nath  Banerjee,  2i^. 
R.  Cr.  58. 

(74) — Intention  to  annoy— Forcible  entry- — A 
person  forcibly  entering  upon  property  in  the 
possession  of  another,  and  constructs  a  building 
thereon,  or  does  any  other  act  with  intent  to 
annoy  the  person  so  in  possession,  commits  the 
ofience  of  criminal  trespass  within  the  meaning 
of  s.  441  of  the  Penal  Code,  irrespectively  of  the 
question  in  whom  the  title  to  the  land  may 
ultimately  be  found,  QUEEN  v.  RAM  DTAL 
MUNDLE,  7  W.R.  Cr.  28. 

(75) — Land  dispute  — Title  to  land,  failure  to 
prove. — Held  by  Jackscn,  J.,  (setting  aside  the 
order  of  the  Magistrate,  Markby,  J.,  dissenti^ig) 
that  a  Magistrate  ought  to  enquire  into  a  case 
of  criminal  trespass  under  s.  441  of  the  Penal 
Code,  though  the  complainant  might  fail  to 
make  out  his  title  to  the  land  ;  for  the  ofience 
may  be  committed  in  respect  of  property  in  a 
person's  possession,  even  though  such  posses- 
sion may  not  have  originated  in  right.     QUEEN 

V.  SUEWAN  Singh,  il  W.R.  Cr.  11. 

(76) — Entry  in  property  and  cutting  trees. — 
The  entry  by  one  person  on  the  property  of 
another  person,  accompanied  by  the  felling  of 
the  trees  on  that  property,  is  criminal  trespass. 

Queen  v.  Jeenut  Bebee,  1  W.R.C.R,  46. 

(11)  —  Continuing  exercise  of  right  of  fishery 
after  prohibition. — An  act  does  not  amount  to 
criminal  trespass  under  s.  441  of  the  Penal 
Code,  unless  it  was  committed  with  the 
intention  of  committing  some  offence,  or  of 
intimidating,  insulting,  or  annoying  some  one. 
Where  a  party  had  been  exercising  a  right  of 
fishery  for  a  considerable  time,  alleging  a 
prescriptive  right,  the  mere  fact  of  continuing 
to  do  so  after  a  notice  of  prohibition  is  not 
criminal  trespass.  In  the  matter  of  Shisti- 
DHUEParui,  9  B.L.R.  App.  19  =  18"' W.R.  Cr. 
2S.     [NotF.,  1  C.  101.] 

(78) — Entry  into  family  dwelling-house. — The 
entry  of  the  member  of  a  Hindu  joint  family 
into  the  family  dwelling  house  is  not  criminal 
trespass  ;  nor  is  the  entry  of  a  stranger  into  a 
family  dwelling-house,  with  the  permission 
and  license  of  one  of  the  members,  criminal 
trespass.  In  the  matter  of  the  petition  of 
Prankrishna  Chandra,  6  B.L.R.  App,  80. 
See  also  Prankristo  Chunder  and  Judub 
ChundebHaldar  v.  bissonath  Chundee, 
15  W.R.  Cr,  6. 

(79) — Intention  to  annoy— Person  not  in 
actual  possession  of  house. — For  a  leg^l  convic- 
tion, under  s.  441  of  the  Penal  Code,  of  criminal 
trespass,  there  must  be  an  intention  to 
intimidate,   insult,  or  annoy  a  person  in  actual 
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possession.  To  enter  a  house  where  the  owner 
is  only  in  construotivepossession  is  not  sufficient. 
iswAR  Chandra  Karmakar  v.  Sital  Das 
Mitter,  8  B,L,R.  Ap.  62  =  17  W.R.Cr,  47,  [R-, 
21  B.  5.36.]  See,  also.  In  re  Kalinauth 
NAG  Chowdhry,  9  W.  R.  Cr.  1.  QUEEN  V. 
Chooramoni  Sant,  14  W.R.  Cr.  25. 

(80)— Penal  Code,  s.  447 — Criminal  trespass 
— A  person  who  is  in  possassion  of  any  property 
is  generally  in  peaceful  possession  under  some 
claim  of  his  own  and  is  not  liable  to  be  ousted 
save  in  due  course  of  law,  and  the  person  who 
attempts  to  take  the  law  into  his  own  hands 
and  to  deprive  the  holder  of  the  land  of  his 
possession  must  run  the  risk  of  being  convicted 
under  s,  447  of  the  Penal  Code,  The  natural 
inference  from  such  conduct  must  generally  be, 
that  there  was  an  intent  to  commit  an  ofience 
or  to  intimidate,  insult  or  annoy  the  person  in 
possession  of  the  property,  unless  the  contrary 
can  be  proved,  which,  under  such  circumstances, 
it  must  be    a  difficult  thin^    to   do.     MAUNG 

kado  V,  Queen-Empress,  U.B,R.  1892— 
1896,  Vol.  I,  264, 

(81)— Penal  Code,  ss-  447  and  ibl— Criminal 
trespass  and  lurking  house  trespass  by  night. — 
An  accused  who  did  not  enter  the  complainant's 
house,  but  was  found  lurking  under  it  for  the 
purpose  of  stealing  or  committing  sorUe  other 
ofience,  was  held  to  have  committed  only 
ordinary  trespass  and  nothing  more.  CriMINAD 
Revision  Case.  No.  267  of  1893,  U.B.R.  1892 
—1896,  Yol.  I,  272. 

(82) — Penal  Code,  s.  447 — Criminal  trespass. 
—  No  complaint  ought  to  be  dismissed  by 
Magistrates  under  s.  203,  Crim.  Pro.  Code, 
without  a  careful  examination  of  the  same. 
Queen-Empres  v.  Maung  SHUE  BAU,  U. 
B.R.  1892-1896,  Vol.  I,  270. 

(831 — Penal  Code,  s-  447 — Criminal  trespass.— 
Whether  one  person  or  another  is  in  possession 
is  a  question  of  fact  to  be  determined  by 
evidence  in  the  usual  way.  It  does  not  follow 
that,  because  the  Civil  Courts  have  determined 
the  rights  of  parties,  the  possession  of  property 
is  thereby  affected;  until  the  orders  of  the  Civil 
Courts  are  carried  out  in  due  course  of  law,  the 
party  against  whom  a  decree  has  been  givea 
may  still  bo  in  possession  of  the  property  in 
dispute.  If  the  parties  consented  to  the  arbit- 
ration after  the  decree  of  the  Civil  Courts  was 
passed  and  the  award  was  subsequent  to  the 
decree  ;  the  award,  if  binding,  would  probably 
supersede  the  decree,  and  alter  the  position 
of  the  parties  accordingly.  Ml  TOK  v.  Ml  SHAN 
Ma,  U.B.R.  1892-1896,  Yol.  1,  262. 

Abetment  of,  and  theit  — Penal  Code,  sa.  107, 
108 — Execution  of  document  giving  lease  over 
property  not  belonging  to  the  lessor — Lessor's 
liability  as  abettor  for  criminal  trespass  and 
theft  of  crops  by  lessee — See  ABETMENT, 
iWeir  48. 

See  AUTREFOIS  ACQUIT,  PLEA  OF,  6  W, 
B.  Cr.  51. 
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Distinction  between  oivil  and  criminal 
trespass — Cutting  across  another's  land  to  save 
himself  and  family  from  flood  if  criminal  tres- 
pass—See Grim.  Pro.  Code,  1898,  s.  307,  18 
C.W.N.  668  =  15  Cr.  L.J.  155  =  22  Ind.Cas.  731 
=  410.662. 

See  Grim.  Pro.  Code,  1898,  ss.  517,  522, 
15  Cr.  L.J.  175  =  22  Ind.  Cas.  751  =  18  C.W.N. 
1146, 

See  Mischief,  7  Bom.  L.R.  86  =  2  Cr.  L.J. 
55  =  15  C.  388. 

Trespasser's  entry  whether  gives  him  juridical 
possession.— See  PENAL  CODE,  ss.  426,  447, 
15  Cr.  L.J.  723  =  26  Ind.  Cas.  171. 

Distinguished  from  civil  trespass — See 
Penal  CODE,  s.  441,  16  C.W.N.  1007  =  13  Cr. 
L.J.  783  =  17  Ind.Cas.  415. 

Mischief — Damage  of  one's  own  property  by 
himself— Intention  — See  PENAL  CODE,  ss.  447, 
442,  7  Ind.  Cas.  812  =  15  CW.N.  224=  11  Cr. 
L.J.  532. 

See  Restoration  of  Propert?,  7  C.L.J. 
175  =  12  C.W.N.  269. 

See  Revision— Miscellaneous  cases, 
A.W.N.  1899,  212. 

See  RIOTING,  6  M.  245  =  1  Weir,  68  =  7  Ind. 
Jur.  135. 

See  Security  to  keep  the  peace  — 
appellate  Court,  127  P.L.R.  I90i. 

See  Security  to  keep  the  peace  on 
Conviction,  7  W.R.  Cr.  14. 

See    Theft— Things    in    respect   op 

WHICH  the  offence  OF  THEFT  CANNOT  BE 
COMMITTED,  15  C.  402. 

Criminal  Trial. 

See  Crim,  Pro.  CODE.  1898,  ss.  205,  438 
and  439,  5  P.  W.R.  1909,  Cr.=9  Cr.L.J.  158 
=  llnd.  Cas,  101. 

See  Dispute  as  to  possession  op  im- 
moveable PROPERTY,  17  M.L.J.  159  =  5  Cr, 
L.J.  343,  P. B. 

See  Sanction  to  prosecute— Miscel- 
laneous cases,  9  Bom.  L.R.  212  =  5  Cr.L. 
J.  202. 

Criminal  Tribes, 

See  ACT  XXVII  OF  1871. 
Joint    trial— See      SECURITY     FOR     GOOD 
BEHAVIOUR,  1  P.R.  1895,  Ct. 

Crops. 

See  Dispute  as  to  possession  of  im- 
moveable PROPERTY,  15  A.  394  =  A. W.N. 
1893,  145. 

Division  of — Magistrate,  jurisdiction  of — 
See  Dispute  as  to  possession  op  im- 
moveable PROPERTY,  8  C.L.J.  242. 

Order  allowing  one  party  to  reap  the, 
illegal— See  DISPUTE  AS  TO  POSSESSION  OF 
IMMOVEABLE  PROPERTY,  3  CL.J.  573  =  3  Cr. 
L.J.  466. 

Cross  Cases. 
See  Cross  Complaints. 


Cross  Complaints. 

(1) — Cross  complaints,  trial  of — Magistrate  to 
hear  them  both  before  passing  judgment  in  either 
of  thevi, — When  cross-oomplainls  arising  from 
the  same  occurrence  are  made  and  both  the 
complaints  are  entertained  and  a  day  fixed  for 
their  trial,  the  Magistrate  is  bound  to  hear 
them  both  out,  before  passing  judgment  on 
either  of  them.     In  re  DAMU,  2  J.G.  35. 

Of  rioting— Procedure  —  See  Crim.  PRO. 
CODE,  1898,  8.  454,  13  C.L.R.  275. 

Of  riot  before  same  Court  —  Opinion 
expressed  by  Court  in  one  case  rather  un- 
favourable to  the  accused  in  the  cross-case — 
Whether  ground  of  transfer— Sec  Crim.  PRO. 
CODE,  1898,  s.  526,  33  A.  583. 

Discharge  in,  between  same  parties — Whether 
sufficient  ground  for  transfer — See  CRIM.  PrO. 
CODE,  1898,  s.  526,  5  S  L.R.  264  =  15  Ind.  Cas, 
804=13  Cr.  L.J.  532. 

See  Rioting,  8  CW.N.  344. 
Cross-examination. 

See  Crim.  Pro.  Code.  1898,  ss.  255—257. 
See  Witness. 

(1) — Witness  lor  ■prosecution  withheld  in  Ses- 
sions Court — Right  of  accused  to  cross-exo.mine^ 
— When  the  Judge  did  not  comply  with  the 
request  of  the  counsel  for  the  accused  to  be 
allowed  to  cross-examine  the  witnesses  for  the 
prosecution  who  had  been  examined  by  the 
Magistrate  but  whom  the  Public  Proesoutor 
thought  it  unnecessary  to  call  before  the  Ses- 
sions Court,  held,  that  the  omis.aion  had  not 
prejudiced  the  accused.  REG.  v.  PattECHAND 
VastaCHAND,  5  B.H.C.  Cr.  85. 

(2)— Crim.  Pro.  Code,  1882,  ss.  256,  257— 
Refusal  by  Magistrate  to  alloio  the  accused  to 
further  cross-examine  prosecution  witnsses. — 
After  a  refusal  of  an  application  by  the  accused 
for  re-summoning  the  prosecution  witnesses, 
for  further  cross-examination,  the  accused 
applied  for  summoning  some  of  those  witnesses 
as  witnesses  on  bis  behalf.  On  their  appearing, 
the  Magistrate  refused  to  allow  the  accused  to 
cross-examine  them,  and  the  accused  thereupon 
declined  to  examine  them  as  his  witnesses. 
Held,  that  the  refusal  of  the  Court  to  allow  the 
accused  to  cross-examine  the  witnesses,  who 
were  in  attendance  in  Court,  had  resulted  in  a 
mis-trial  of  the  case.  MOWLA  BUX  BISWAS 
V.  DERASATULLA  SARKAR,  1  C.W  N.  19. 

{3i— Right  of  accused  to  re-call  for  cross-ex- 
amination prosecution  witnesses. — A  conviction 
for  offences  under  ss.  224,  353,  Penal  Code, 
was  set  aside  and  the  case  was  ordered  to  be 
re-tried,  on  the  ground  that  the  Magistrate 
refused  the  application  of  the  accused  to  re-call 
the  witnesses  for  the  prosecution  for  cross- 
examination.  Abdul  Sikdar  v.  Mathu 
SINGH,  S  CW.N.  447. 

(4) — Cross-examination — Its  limits. — No  hard 
and  fast  rule  can  be  laid  down  as  to  the  right  of 
counsel  to  demand  in  cross-examination  that  a 
witness  should  repeat  the  story  which  he  has 
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told  in  the  examinationin-ohief.  Lakha 
Singh  v.  Emperor,  89  P.L.R.  1914  =  13  Cr. 
L.J.  148  =  22  Ind.  Cas.  724  =  30  P.  W.  R.  1914, 
Cf. 

(5) — Prosecution  witnesses,  cross-examination 
of,  before  the  training  cf  charge — Further  cross- 
examination, — A  Magistrate  is  not  entitled  to 
refuse  the  {application  of  the  accused,  made 
after  the  framing  of  the  charge,  to  re-call  the 
witnesses  for  the  prosecution,  on  the  ground 
that  they  have  already  been  cross-examined 
before  the  framing  of  the  charge  on  the  under- 
standing that  they  would  not  be  required  for 
further  cross-examination  after  the  charge.  The 
accused  should  pay  the  expenses  incidental  to 
such  re-call.  KOKIL  GhosB  v.  KASIMUDDI 
Malita,  6  C.W.N.  424. 

(6) — Sessions  trial  for  murder — Examination- 
in-chief  of  first  prosecution  ivilness— Application 
by  defence  coicnsel  for  postponement  of  cross- 
examination  till  next  day— Refusal  by  Sessions 
Court — Effect — Accused  prejudiced— Re- trial  by 
another  Sessions  Court  ordered. — The  accused 
in  this  case  were  tried  and  convicted  for  murder. 
When  the  case  was  taken  up  in  the  Sessions 
Court,  the  Counsel  for  the  defence  asked  that 
be  might  cross-examine  the  witnesses  on  the 
day  following,  as  he  was  not  prepared  to  cross- 
examine  that  day.  The  Counsel  did  not  ask 
for  an  adjournment  of  the  trial  itself.  The 
Sessions  Court  refused  to  grant  the  application. 
Held,  by  the  High  Court  on  appeal,  that  the 
application  was  a  reasonable  one  and  one  which, 
under  the  circumstances,  should  have  been 
granted,  as  the  appellants  have  been  prejudiced 
in  that  they  lost  the  opportunity  of  cross- 
examination  in  the  Sessions  Court.  Though 
the  appellants  would  not  be  entitled  to  such 
postponement  as  of  right,  there  is  no  reason 
why  the  Sessions  Court,  if  it  thinks  the  case  a 
proper  one,  should  not  show  such  an  indulgence. 
The  conviction  in  this  case  was  accordingly  set 
aside  by  ihe  High  Court  and  the  case  was 
ordered  to  be  re- tried  by  another  Sessions 
Judge.  Sadasiv  Singh  v.  Emperor,  41  C. 
299  =  15  Cr,  L.J.  S96  =  25  Ind.  Cas.  348. 

Eliciting  admission  by  cross-examining  ac- 
cused—See ACCUSED  Person,  5  O.PL.R.  ii, 
Cr. 

See  ACCUSED  Person,  8  C.W.N.  838,  7  0. 
0.  191. 

Right  of  Police  offirer  to  examine  witness- 
es—See BOM.  ACT  VII  OF  1867,  s.  23,  Rat. 
Un.  Cr.  C,  28. 

See   Appeal  —  Cases  where    appeal 

DOES  NOT  LIE,  19  W.R.  Cr.  53. 

Right  of  accused  to  reserve  cross-examina- 
tion of  prosecution  witnesses  —  Refusal  to 
grant  leave  to  reserve —  Revision — See  Crim. 
PRO,  CODE,  1898,  s.  208,  sub-s.  (2),  14  M.L.T. 
632. 

Defence  putting  in  a  document  during — 
Prosecutor's  right  to  reply — Court  giving  guar- 
antee to  a  witness  to  give  any  evidence  with- 
out   fear    of    oonaequenoes — See    Crim.  Pro. 


Cross-examination — concluded. 

CODE,  1893,   ss.  222,  292,  417,  63  P.L.R.  1911 
=  9  Ind.  Cas,  436  =  12  Cr.  L.J.  73. 

Examination  of  the  accused,  whether  allowed' 
when  no  evidence  has  been  recorded,  and 
whether  can  be  in  the  nature  of — See  Ceim. 
Pro.  Code,  1898,  ss.  271  (2),  342  (l),  439, 
494,  5  M.L.T.  216. 

Cross-examination  of  prosecution  witnesses, 
postponing  of— See  CRIM.  PRO.  CODE,  1898, 
ss.  288  and  289,  2  Weir  381. 

Defence  producing  documents  for  cross- 
examination  of  prosecution  witnesses — Right 
of  Crown  to  reply— See  CRIM.  PRO.  CODE, 
1898,  s.  292,  16  A.  88  =  A, W.N.  1894,  23. 

See  Crim.  Pro.  Code,  1888,  ss.  340,  341, 
288,  6  O.L.R.  53. 

See  Crim.  Pro.  Code.  1898,  s.  342,  6  CL. 
R.  431, 

Right  to  cross-examine  before  enquiring 
Magistrate  in  a  case  triable  by  the  Court  of 
Sessions— See  CRIM.  PRO.  CODE,  1898,  s.  347, 
16  O.L.J.  45  =  16  Ind.  Cas.  336  =  13  Cr.  L.J. 
688. 

Of  accused  in  commencing  proceedings — See 
Crim.  Pro.  Code,  1878,  s.  364,  7  CC.  I9i. 

Confession  and  prior  statements  of  accused  if 
should  be  produced  for,  and  contradiction — See 
CRIM.  Pro.  Code,  1898,  s.  494.  18  C.W.N. 
1213  =  15  Cr.  L.J.  693  =  26  Ind.  Cas.  141. 

See  DEFAMATION,  6  A.  220. 

Discrepancies  between  deposition  made  before 
Magistrate  and  that  before  Judge  —  See 
Evidence— General,  6  CL.R.  390. 

Of  witness— Scope  of— See  EVIDENCE  ACT, 
1872,  S3.  121,  1-23,  121,  1'25,  126,  138,  12  Cr.  Lr 
J.  277  =  10  Ind.  Cas.  917. 

See  Evidence  Act,  1872,  s.  135,  5  C.W.N. 

XV. 

Essential  ingredient  of  the  offence  of  falsa 
evidence — Contradictory  statements  in — See 
False  Evidence,  3  C.W.N.  8i. 

OuMS— Defect  in  charge — Omission  to  set  out 
intention  in  charge — Of  accused — See  Penal 
CODE,  ss.  464,465,  467,  17  C-W.N.  354  =  18 
Ind.  Cas.  881  =  14  Cr.  L  J,  129. 

Right  to  reply — Putting  in  documents  in  the, 
of  prosecution  witnesses  does  not  give  the  right 
of  reply  to  the  prosecutor— See  REPLY— RIGHT 
OF,  11  Bern.  L..R.  177=9  Cr.  L.J.  284  =  1  Ind, 
Cas.  280, 

Order  of  Magistrate  refusing  to  re-call  witness- 
es for  prosecution  for  —  See  REVISION  — 
Matters  pertaining  to  evidence,  19  W. 
R.  Cr.  53. 

See  sanction  TO  PROSECUTE—  CONDI- 
TIONS REQUISITE,  11  Bom.  L.R.  1164  =  4  Ind. 
Cas,  273  =  lOCr.  L.J,  539. 

Crown. 

{!)— Prerogatives  of  the  Crown  in  India. — 
Rights  which,  according  to  the  common  law  of 
England,  are  comprised  in  the  royal  preroga- 
tives, may  not  either  be  applicable  to  or  have 
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not  been  introduced  into  India.  On  the  other 
hand,  it  is  probably  true  that  the  Crown  has, 
according  to  the  common  law  of  India  certain 
prerogatives,  which  it  may  exercise  in  India 
though  not  in  England,  notably  the  preroga- 
tive of  imposing  by  an  executive  act  assessment 
on  lands  and  varying  the  same  from  time  to 
time.  The  prerogatives  of  the  Crown  in  India, 
a  country  in  which  the  title  of  the  British 
Crown  ia  of  a  very  mixed  character,  may  vary 
in  different  provinces  as  also  in  the  Presidency 
towns  as  distinguished  from  the  mofussil.  The 
determination,  with  anything  like  legal  preci- 
sion, of  all  the  prerogatives  of  the  British 
Crown  in  India,  is  by  no  means  an  easy  task. 
Bell  v.  Municipal  Commissioners  for 
THE  City  of  Madras,  25  M.  457  =  12  M.L.J. 
208  =  1  Weir,  800.  [R.,  6  Bom.  L.R.  131  =  14 
M.L.J.  37.  10  C.W.N.  857  =  33  C.  1040.] 

Not  bound  by  Statute—  See  STATUTES, 
Construction  of,  25  m.  457  =  12  M.L.J.  208 
=  1  Weir  800. 

Crown  Grants. 

{l)--Crown  grants.  Construction  of. -In  respect 
to  Crown  grants,  upon  a  question  of  the  mean- 
ing of  words,  the  same  rule  of  common  sense 
and  justice  must  apply,  whether  the  subject- 
matter  of  construction  be  a  grant  from  the 
Crown  or  from  a  subject.  It  is  always  a 
question  of  intention  to  be  collected  from  the 
language  used  with  reference  to  the  surround- 
ing circumstances.  If  these  guides  to  a  satis- 
factory construction  fail,  but  not  otherwise  the 
ancient  rule  is  that  "  If  the  King's  grant  can 
endure  to  two  intents,  it  shall  be  taken  to  the 
intent  that  makes  most  for  the  King's  benefit." 
In  re  ANTAJl  Keshav  Tambe,  18  B,  670. 
iR.,  3  Bom.  L.R.  603  =  25  B.  714.] 

Craelty. 

See  CRUELTY  to  ANIMALS. 
See  MAINTENANCE,  11  A.   480,  16  B.   269, 
81  P.R.  1887,  Cr. 

Craelty  to  Animals. 

Society  for  the  prevention  of  cruelty  to 
animals,  officers  of — Public  servant — See  ACT 
V  OF  1861,  3  C.L.J.  475  =  10  C.W.N.  727  =  3 
Cr.  L.J.  420. 

See  ACT  V  OF  1861,  s.  34,  cl.  (2),  A.W.N. 
1887,  67. 

See  BOM.  ACT  VII  OF  1867,  s.  31,  Rat.  Un. 
Cr.  C.  183. 

Craelty  to  Animals  (Prevention  of,  Act). 
See  Act  XI  op  1890. 

Cal-de-sac, 

When  is  it  a  street— See  U.P.  ACT  I  OP 
1900,  s.  3  (4),  A.W.N.  1908,  15  =  5  A.L.J.  45. 

Culpable  Homicide. 

See  Culpable  Homicide  not  amount- 
ing TO  murder. 
See  Murder. 
See  PENAL  Code,  ss.  299-304. 


Calpable  Komicide— continued. 

(1) — English  and  Indian  Law — Whether  every 
case  of  homicide  prima  facie  murder-Penal  Code, 
s.  300. — The  Law  of  British  India,  differing 
from  the  Law  of  England,  does  not  regard 
every  case  of  homicide  as  prima  facie  murder  ; 
it  throws  on  the  prosecution  the  burden  of  pro- 
ving a  certain  intent  or  knowledge  constituting 
an  act  a  murder.  HIGH  COURT  PROCEEDINGS, 
No.   1002,  19TH  May,  1881,  1  Weir  288. 

(2) — Culpable  homicide  and  murder — Differ- 
ence—Fenal  Code,  ss.  302,  304. — A  person  who 
causes  death  by  acts  done  with  the  know- 
ledge that  they  were  likely  to  cause  such 
bodily  injury  as  was  dangerous  to  life,  is  guilty 
of  only  culpable  homicide  (s.  304)  and  not  of 
murder  (s.  302).  If  the  act  is  done  with  the 
intention  of  causing  such  bodily  injury  as  the 
offender  knows  to  be  likely  to  cause  death  or 
with  the  intention  of  causing  such  bodily  injury 
as  is  sufficient  in  the  ordinary  course  of 
nature  to  cause  death,  the  offence  is  murder. 
Emperor  v.  Chatri,  A.W.N.  1884,  289.  (3 
A.  777,  B.L.R.  Sup.  Vol.  451,  R,) 

(3) — Provocation — Beating— Deliberation. — A 
person  who  beats  another  brutally  and  conti- 
nuously, so  that  death  results,  is  guilty  of 
murder,  or  culpable  homicide  not  amounting 
to  murder,  according  as  there  may  or  may  not 
have  been  grave  provocation.  QUEEN  v. 
Teprah  Pukeer,  5  W.R.  Cr.  78. 

(i)— Penal  Code,  s.  SOO— Provocation  requir- 
ed by  section — Evidence  as  to  condition  of  mind 
of  offender — Admissibility. —  The  provocation 
contemplated  by  s.  300  should  be  of  a  character 
to  deprive  the  offender  of  his  self-control.  In 
determining  whether  it  was  so,  it  is  admissible 
to  take  into  account  the  condition  of  mind  in 
which  the  offender  was  at  the  time  of  the  pro- 
vocation. Empress  v.  Khogayi,  2  M.  122  = 
1  Weir  302.     [_F.,  L.B.R.  1893—1900,  251.] 

(5) — Sudden  provocation — Penal  Code,  s.  300, 
excep.  1. — For  a  person  to  avail  himself  of  the 
extenuating  circumstances  provided  for  in 
s.  300,  Penal  Code,  Excep.  1,  the  provocation 
and  its  effects  must  be  proved  to  have  been 
sudden  as  well  as  grave  ;  and  also  the  depri- 
vation of  the  power  of  self-control  must  be 
shown  to  continue.  QUEEN  v.  Bechoo  Saout, 
19  W.R.  Cr.  33. 

(6) — Grave  provocation  —  Interval  between 
provocation  and  attack. — A  person  suddenly 
cut  his  wife's  throat  ;  held  that,  in  order  to 
prove  that  the  ant  was  not  done  under  grave  pro- 
vocation so  as  to  bring  the  case  under  Excep.  1 
of  s.  300  of  the  Penal  Code,  it  must  be  shown 
not  merely  that  the  deceased  ceased  abusing 
the  prisoner  then,  but  also  what  interval 
elapsed  between  the  time  when  the  deceased 
ceased  speaking  and  the  time  when  the  prisoner 
attacked  her.  The  offence  in  this  case  was  held 
to  be  culpable  homicide  not  amounting  to 
murder.  QUEEN  v.  NOKUL  NUSHYO,  7  W.R. 
Cr.  27. 

(7) — Unpremeditated  assault — Provocation — 
Penal  Code,  s.  300,  excep,  4. — An  unpremedi- 
tated assault,  ending  in  an  affray  in  which  death 
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is  caused,  committed  in  the  heat  of  passion 
upon  a  sudden  quarrel,  comes  within  Excep.  4 
of  s.  300  of  the  Penal  Code.  It  does  not  matter 
which  party  offered  the  provocation  or  commit- 
ted the  first  assault.  QUEEN  v  ZALIM  RAI, 
1  W.R.  Cr.  33. 

(8) — Grave  and  sudden  provocation — Penal 
Code,  ss.  302,  304. — Whore  the  accused  found 
his  sister  having  illicit  connection  with  another 
man  and  in  a  sudden  passion,  killed  them  both 
on  the  spot,  held,  that  the  accused  received 
very  grave  and  sudden  provocation,  sufficient 
to  reduce  the  case  to  one  of  culpable  homicide 
not  amounting  to  murder.  Queen-Empress 
V.  Chunni,  18  A.  597  =  A.W.N.  1896,  161. 

(9) — "Grave  and  sudden"  provocation — Penal 
Code,  s.  300,  Excep.  ^-Deceased  striking  accused 
first  -VI here  there  was  a  fight  between  the  deceas- 
ed and  the  accused,  but  the  deceased  struck 
the  first  blew,  and  no  motive  sufficient  to  induce 
the  accused  to  deliberately  murder  the  deceased 
was  proved,  held,  that  the  accused  were  guilty 
of  culpable  homicide  only,  though  the  deceased 
died  as  a  result  of  the  injuries  inflicted  by  the 
accused.  In  re  Kither  Khan,  5  M.L.T.  207 
=  4  Ind.  Cas.  1116  =  Cr.  L.J.  191. 

(10) — Killing  of  adulterer  taken  in  act  by  hus- 
band of  woman — Sudden  provocation —  Penal 
Code,  S.304. — The  punishment  to  be  inflicted  for 
an  offence  under  s.  304,  for  the  murder  of  the 
adulterer  caused  by  sudden  provocation  by  the 
husband  of  the  woman  is  discretionary.  The 
principal  object  in  view  by  which  tbe  Courts 
should  be  guided  is  a  sutfioiently  deterrent 
punishment.  NGA  LUN  MYA  v.  QueeN- 
Empress,  U.B.R.  1892—1896,  Yol.  I,  213. 

(11) — Act  done  with  the  knowledge  that  death 
will  probably  result — Penal  Code,  ss.323  and  304 
— Where  a  woman  of  strong  physique  sitting 
upon  the  chest  of  her  husband,  a  man  in  an 
extremely  weak  state  of  health,  twisted  and 
squeezed  his  testicles  in  such  a  manner  as  to 
reduce  them  to  a  pulpy  condition  and  the 
accused  died  from  the  injury  caused  to  tbe  tes- 
ticles, held  (by  Subramania  Ayyar  and  Benson, 
JJ.,)  thaS  the  accused  was  guilty  of  culpable 
homicide  not  amounting  to  murder  inasmuch 
the  accused  should  be  held  to  have  kuown 
that  the  death  would  at  all  events  be  a  proba- 
ble, if  not  the  most  probable,  consequence  of 
her  act,  Held  (by  Davis,  J.)  that  the  death 
was  an  unforeseen  result  of  the  act  and  the 
accused  was  guilty  only  of  an  ofience  under 
s  323,  Penal  Code.  QueeN-Empress  v. 
KALYANI,  19  M.  338  =  1  Weir  313. 

(12) — Death  resulting  in  -fight  between 
contending  factions  each  arrned  with  deadly 
weapons — Premeditation— Penal  Cede,  s.  300, 
Excep,  5 — Scope. — The  exception  extends  to  all 
cases  of  death  occasioned  by,  or  resulting  from, 
premeditated  acts,  where  the  party  killed,  takes 
the  risk  of  the  death  with  his  own  consent;  the 
fourth  exception,  being  an  independent  one  and 
applying  to  all  cases  of  death  occurring  in  the 
course  of  sudden  and  unpremeditated  fight,  does 


Calpable  Homicide— confiwMed.  ^ 

not  in  any  way  bind  the  natural  operation  of 
the  fifth  exception.  [Diss.,  18  C.  485,  P.B-;  R., 
18  C.  485,  P.B.]  Where  the  death  of  an  adult 
occurred  in  the  course  of  a  fight  between  two 
bodies  of  men  who  were  deliberately  fighting 
together,  a  greater  portion  of  the  men  on  both 
sides  being  armed  with  deadly  weapons,  and  no 
unfair  advantage  appearing  to  have  been  taken 
by  the  one  side  or  the  other  in  the  course  of  the 
fight,  the  oSence  committed  is  culpable  homi- 
cide  and  not  murder,      8AMSHERE  KHAN  v. 

Empress,  6  C.  154. 

(13) — Rioting  armed  loith  deadly  weapon — 
Attempt  to  commit  murder — Premeditated  and 
pre-arranged  fight-  Penal  Code,  s.  300,  Except, 
5 — Scope  of, — All  the  accused  persons  were 
guilty  of  rioting  armed  with  deadly  weapons  and 
one  of  the  accused,  in  the  course  of  tbe  riot,  and 
in  prosecution  of  the  common  object  of  the 
assembly  killed  or  attempted  to  kill  a  man 
belonging  to  the  other  party,  under  such  circum- 
stances that  his  act  amounted  to  attempt  to 
murder,  unless  that  act  bore  a  less  grave  offence 
under  Exception  5  to  s.  300  of  the  Code,  by 
reason  of  the  fact  that  the  fight  was  premedita- 
ted and  pre-arranged,  a  regular  pitched  battle  or 
trial  of  strength  between  the  two  parties  con- 
cerned in  the  riot,  Eeld,  that,  upon  such 
finding,  the  case  did  not  fall  within  that 
exception.  The  5th  exception  to  s.  300  should 
receive  a  strict  and,  not  a  liberal  construction. 
In  applying  it,  it  should  be  considered  first,  with 
reference  to  tbe  act  consented  to  or  authorised, 
and  next  with  reference  to  tbe  person  orpersons 
authorised.  As  to  each  of  them,  some  degree 
of  particularity  at  least  should  appear  upon  the 
facts  proved,  before  the  exception  can  be  said  to 
apply.  It  cannot  be  taken  as  referring  to  any- 
thing short  of  suffering  the  infliction  of  death, 
or  running  the  risk  of  having  death  inflicted, 
under  some  definite  circumstances  not  merely  of 
time,  but  mode  of  inflicting  it,  specifically 
consented  to.  It  does  not  contemplate  a 
consent  to  the  acts  of  person  not  known  or 
ascertained  at  the  time  the  consent  was  given. 
The  consent  may  be  inferred  from  circum- 
stances, and  does  not  absolutely  need  to  be 
established  by  actual  proof  of  express  consent. 
Per  O'Kinealy,  J. — Before  exception  5  can  be 
applied,  it  must  be  found  that  the  person 
killed,  with  a  full  knowledge  of  the  facts, 
determined  to  suffer  death  or  to  take  the  risk 
of  death,  and  this  determination  continued  up 
to,  and  existed  at,  the  moment  of  death.  It  is 
difficult  to  assert  that,  when  two  parties  armed 
with  lathis  and  spears  go  out  to  fight,  the 
members  of  each  party  consent  to  suffer  death, 
nor  can  it  be  predicated,  as  a  general  rule, 
that  they  consent  to  take  the  risk  of  death.  Per 
Ghose,  J. — In  cases  like  the  one  mentioned 
above  no  general  rule  of  law  can  be  laid  down 
whether  the  person  killed  or  wounded  suffered 
death  or  took  the  risk  of  death  with  his  own 
consent ;  for  it  is  a  question  of  fact,  and  not 
of  law  to  be  decided  upon  the  circumstances  of 
each  case.  There  is  nothing  in  the  exception 
to  indicate  that  it  would  not  be  applied  to  a 
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case  where  the  fight  is  between  two  or  more 
persons  on  either  side.  In  such  oases,  the 
question  of  an  applicability  of  the  exception 
must  be  determined  upon  evidence  whether  the 
deceased  took  the  risk  of  death  with  his  own 
consent.  QueeN-EMPRESS  v.  NayaMUDDIN, 
18  C.  484.  (6  C.  154,  Observed  on).  [R.,  11  Cr. 
L.J.  345  =  5  Ind.  Gas.  988  =  5  L.B.R.  160.] 

(14) — Death  restilting  from  a  violent  attack — 
Offence,  nature  of. — Where  death  results  from  a 
violent  attack,  the  accused  should  be  com- 
mitted to  the  Court  of  Sessions  on  a  charge  of 
culpable  homicide  not  amounting  to  murder. 
His  conviction  for  grievous  hurt  is  bad  in  law. 
In  the  matter  of  GOPINATH  8AHA,  1  C.L.R. 
141. 

(15) — Branding  and  beating  for  the  purpose  of 
freeing  from  beivitchment, — Peyial  Code,  ss,  304, 
323. — The  accused  believing  that  a  woman 
had  bewitched  another  gave  the  former  a  severe 
beating  and  branded  her  in  several  places.  She 
finally  took  to  her  bed  and  died  on  the  sixth 
day  after  the  beating.  The  accused  were, 
on  these  facts,  tried  by  a  Second  Class  Magis- 
trate who  convicted  them  of  ofiences  under 
8.  323,  I.P.C,  and  sentenced  them  each  to 
rigorous  imprisonment  for  six  months.  Held, 
reversing  the  conviction  and  sentence,  that  the 
accused  should  be  committed  for  trial  on  a 
charge  of  culpable  homioidoi  EMPEROR  v. 
DUMDYA,  4  Bora.  L.R.  879. 

(16) — Causing  death  by  negligent  act — Death 
by  tetanus  brought  on  by  fracture  of  big  toe, 
fracture  being  ca^ised  by  acc7ised  pushing  deceas- 
ed—Penal Code,  ss.  299,  300  and  304-4.— In 
the  course  of  a  dispute,  the  accused  gave  the 
deceased  a  severe  push  on  the  back  which  caused 
him  to  fall  from  the  top  of  the  accused's  steps 
to  the  roads  below,  a  distacce  of  two  and  a  half 
cubits.  In  falling  the  deceased  fractured  bis 
big  toe,  and  on  the  fifth  day  after  the  fall  the 
deceased  died  from  tetanus  brought  on  by  the 
fracture.  Held,  that  the  conviction  of  the 
accused  under  s.  304-A  was  bad  ;  and  that  the 
case  was  not  one  of  culpable  homicide  not 
amounting  to  murder,  becavise  there  was  no 
likelihood  of  the  result  following,  and  .-z  fortiori, 
no  design  of  causing  it.  Held,  also,  that,  as 
there  was  a  positive  act  which  directly  caused 
the  death,  and  as  the  act  was  nob  culpable  homi- 
cide because  no  proper  circumspection  would 
have  shown  the  accused  that  his  act  would  cause 
death,  the  case  was  simply  one  of  using  criminal 
force  as  defined  in  the  Penal  Code.  REG. 
V.  ACHARJYS,  1  M.  224  =  1  Weir  325. 

(17) — Surgical  operation  by  unskilled  medical 
practitioner — Rash  and  negligent  act  causing 
death-Penal  Code,  ss.  53,  88  and  301-4.— The 
accused,  an  ignorant  Kobiraj,  operated  upon 
the  deceased,  an  old  feeble  man,  for  external 
piles,  by  cutting  them  out  with  a  common  clasp 
knife  after  pulling  them  down  with  a  hook. 
The  man  bled  to  death.  It  was  proved  that 
the  operation,  which  he  performed,  was  so 
imminently  dangerous  that  educated  surgeons 
Bcarcely  ever  attempt    to  do    it.    It  was  also 
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proved,  by  the  defence,  that  he  had  twice 
before  performed  similar  operations,  with  suc- 
cesses. Held,  that  the  accused  was  guilty  of  an 
offence  under  s.  304-A.  Held,  also,  that,  he 
could  not  claim  the  benefit  of  s.  88.  as  a 
patient  could  not  be  held  to  accept  a  risk  of 
which  he  was  not  aware,  and  as  the  accused 
could  not  be  considered  to  have  acted  in  good 
faith  inasmuch  as  he  had  not  acted  with  due 
care  and  attention.  SUKAROO  KUBIRAJ  v. 
EMPRESS,  14  C.  566.  [R.,  Rat.  Un.  Cr.  C.  603.] 

(18) — PenaV,Code,  s.  30i-A— Death  causedby 
rash  and  negligent  act — Causing  death  by  a 
criminal  act. — Where  the  act  causing  the  death 
of  the  accused  is  in  its  nature  criminal,  s  .304-A 
of  the  Penal  Code  has  no  application.  QUEEN- 
Empress  v.  Damodaran,  12  M,  56  =  1  Weir 
326.      [R.,  Rat.  Un.  Cr.  C.  453.] 

(19) — Taking  persons  in  old  boat — Negligence 
— Penal  Code,  s.  299. — Certain  persons  whom 
the  accused,  a  ferryman,  was  rowing  across  a 
river  were  drowned  by  the  sinking  of  the  boat 
which  was  an  old  one  with  holes  in  it  over 
which  planks  bad  been  nailed.  SeM  that  the 
prisoner  could  not  be  convicted  of  culpabla 
homicide  not  amounting  to  murder,  unless  it 
could  be  shown  that  he  acted  with  the  know- 
ledge that  he  was  likely,  by  taking  them  in  the 
boat,  to  cause  death  within  the  meaning  of 
8.  299  of  the  Penal  Code.  In  the  case  oj  MAGE- 
NEE  Behara,  U  W.R.  Cr.  3. 

(20) — Right  of  private  defence — Penal  Code, 
ss.  97,  99  a7id  104. — An  accused,  whose  property 
had  frequently  been  stolen,  went  out  with  a 
lathee  to  watch  his  property,  and  with  the 
lathee  struck  a  thief,  who  died  in  consequence 
of  the  blows.  Held  (having  regard  to  the 
nature  of  the  injuries  inflicted  and  to  the  sub- 
sequent conduct  of  the  accused)  that  the  case 
did  net  fall  within  the  4th  exception  to  s.  99, 
Penal  Code,  and  that  the  prisoner  was  not 
guilty  of  culpable  homicide  not  amounting 
to  murder,  but  was  protected  by  ss.  97  and  104 
of  the  Penal  Code,  and  had  not  transcended  the 
limits  of  the  right  of  private  defence  of  property. 
Queen  v.  Mokee,  12  W.R.  C?.  13. 

(21) — Voluntarily  causing  hurt,  resulting  in 
death— Penal  Code,ss.  301,304-4,  323.— WJjere, 
in  the  deceased's  omission  to  immediately  drive 
his  pigs,  that  were  grazing  upon  the  accused's 
land,  the  latter  took  up  a  piece  of  a  brick  and 
threw  it  at  the  deceased  from  a  distance  of  five 
paces,  and  it  struck  him  over  the  spleen,  which, 
being  in  di^ieased  state,  was  ruptured,  and  death 
ensued,  held,  that  the  accused  wa.s  guilty  only 
of  hurt,  and  not  of  causing  death  by  a  rash  and 
negligent  act.  EMPRESS  OP  INDIA  v.  RAN- 
dhir  Singh,  3  A. 597  =  S.W.N.  1881,  37.  [F.. 
2  Bom.  L.R.  613;  E.,  3  Bom.  L.R.  -394,  157  P. 
L.R.  1913  =  5  P.W.R.  1913,  N.W.P.P.] 

See  CONVICTION,  Rat.  Un.  Cr.  C  413  =  Cc. 
Rg.  79  of  1888. 

See  Criminal  Force,  21  P.R.  1876,  Cr. 

See  Crim.  Pro.  Code,  1898,  s,  403  (4),  5 
Bom.  L.R.  125. 
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Calpable  Homicide— concluded. 

Persons  acquitted  of,  but  convicted  of 
rioting— See  PRIVATE  DEFENCE,  RIGHT  OF, 
3  W.  R.  Or.  41. 

See  Private  Defence,  Right  of,  11  W. 
R.  Cr.  41. 

See  RIOTING,  3  N.W.P.  174,  A.W.N.  1883, 
32. 

And  being  member  of  unlawful  assembly. 
See  Sentence— Cumulative  and  Separ- 
ate Sentences,  7  W.R.  Or.  13. 

Riot  in  which  a  person  is  killed — See  UN- 
LAWFUL ASSEMBLY,  7  W.R.  Cr.  67. 

See  UNLAWFUL  ASSEMBLY.  A.W.N.  1885, 
96. 

Calpable  Homicide  amounting  to  Murder. 

See  Murder. 
Culpable  Homicide  not  amounting  to  UurdeF. 

See  Culpable  Homioide. 

See  Murder. 

See  Penal  Code,  Ss.  299-304. 

(I)— Penal  Code,  ss-  302,  SOi— Murder- 
Culpable  homicide  not  amounting  to  muuler. — 
Where  a  person  struck  with  a  lathee  and  killed 
a  man  being  at  the  time  under  the  bona  fide 
belief  that  the  object  at  which  he  struck  was 
not  a  human  being  but  something  supernatural, 
but,  through  terror,  having  taken  no  steps  to 
satisfy  himself  that  it  was  not  a  human  being, 
held  that  he  was  guilty  of  the  oiience  of  culpable 
homioide  not  amounting  to  murder.  QUEEN- 
Empress  V.  Kangla,  A.W.N.  1898,  ItiS. 

{2)— Penal  Code,  ss.  302  and  2>0i— Murder 
and  culpable  homicide  not  amounting  to  murder, 
— An  intention  to  kill  in  a  case  of  murder 
cannot  be  inferred  when  that  is  not  proved. 
That  the  accused  knew  he  was  likely  to  cause 
the  death  may  be  inferred,  and,  if  the  accused 
knew  that  he  was  likely  to  cause  the  death, 
then,  his  act  comes  within  the  definition  of 
of  s.  300,  I. P.O.,  and  not  within  that  of  s.  302 
and,  therefore,  s.  304  is  the  only  section  applica- 
ble. NgaSoYav.  Queen-Empress,  U.B. 
R.  1892—1896,  Yol.  I,  211. 

m— Penal  Code  (Act  XLV  of  1860),  ss.  302 
and  304  —  Murder  —  Culpable  homicide  nnt 
amounting  to  murder. — The  accused,  aged  forty 
years,  quarrelled  with  his  wife,  who  was  dila- 
tory in  the  performance  of  her  household  duties 
and  abused  her,  and  gave  her  a  blow  on  the 
side  of  the  head  with  the  first  weapon  which 
came  to  hand,  i.e.,  a  heavy  hammer.  The 
wife  died  in  consequence  of  the  blow,  and  the 
accused  was  convicted  under  g,  302,  Penal  Code. 
Held,  that  the  accused's  offance  fell  under  the 
second  part  of  s.  304,  Penal  Code,  and  not 
under  s.  302,  as  he  did  not  intend  to  cause 
death,  or  such  bodily  injury  as  was  likely  to 
cause  death,  although  he  must  have  known  that 
he  was  likely  to  cause  death.  RAHMAT  v. 
Emperor,  6  P.L.R.  1903=30  PR.  1902,  Cr. 

(4) — Penal  Code,  s.  SOi— Culpable  homicide 
not  amounting  to  murder. — The  Judge  in  this 
case  did  not  find  that  the  accused  intended  to 
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cause  death,  nor  was  it  found  that  the  act  was 
done  with  the  intention  of  causing  any  particu- 
lar bodily  injury  such  as  the  ofiender  knew  to 
be  likely  to  cause  death,  nor  that  the  offender 
knew  that  this  act  was  so  imminently  dangerous 
that  it  must  in  all  probability  cause  death  or 
such  bodily  injury  as  was  likely  to  cause  death. 
In  view  of  the  facts  above  stated,  the  .oSence 
was  held  to  fall  under  s.  304.  I.P.G.  Nga  THU 
Dow  V.  Queen-Empress,  U.B.R.  1892-1896, 
Yol.  I.  215.     (3  A.  776,  22.) 

(5)— Penal  Code,  s.  304-4— Scope.— Where 
the  accused  beat  and  kicked  the  deceased,  a 
thief,  to  such  a  degree  that  141  marks  of  sepa- 
rate blows  were  found  on  his  body  and  several 
of  his  ribs  had  been  broken,  hdd,  that  the 
accused  was  not  guilty  under  s.  304-A.  But  as 
none  of  the  accused  intended  to  kill  the  deceased, 
but  only  to  cause  such  bodily  injury  as  was 
likely  to  cause  death,  held  that  they  were  guilty 
of  culpable  homicide  not  amounting  to  murder. 
QUEEN  V.  Man,  5  N.W.P.  235.  [F..  3  A.  776.] 

(6) — Form  of  conviction — Penal  Code,  s.  300 
— Exceptions. — When  a  Judge  convicts  on  a 
charge  of  culpable  homicide  not  amounting  to 
murder,  he  should  state  under  which  of  the 
exceptions  in  s.  300  of  the  Penal  Code  the  case 
falls.  Government  v.  Kalika  Misser, 
1  Agra,  Cf.  3. 

(7) — Culpable  homicide  and  death  by  negli- 
gence—Ss.  304  and  304-4,  Penal  Code. — Where 
a  snake-charmer,  exhibiting  a  cobra  with  unex- 
tracted  fangs  in  public,  placed  it  on  the  head  of 
one  in  the  crowd  to  display  his  own  skill  and 
with  no  intention  of  causing  harm,  whereupon 
the  cobra,  in  being  pushed  oS  by  the  spectator, 
bit  him  and  caused  his  death,  held  that  the 
snake-charmer  was  guilty  of  an  ofience  under 
s.  304  and  not  merely  under  s.  304-A  of  the 
Penal  Code.  12  W.R.  Cr.,  7  distinguished  on 
the  ground  that,  in  that  case,  the  prisoner 
actually  causad  the  snake  to  bite  the  person, 
who  was  killed,  and  thus  had  clear  knowledge 
of  the  imminent  danger  that  mast,  in  all  prob- 
ability, cause  death.  EMPRESS  v.  GONESH 
DOOLEY,  5  C.  351  =  4  C.L.R.  580.  [R  ,  Rat. 
Un.  Cr.  C.  603,  U.B.R.  1897—1901,  293.] 

(8) — Intention  to  constitute  offence- — The 
intention  which  should  be  found  in  order  to 
constitute  the  of!enoe  of  murder  and  that  of 
culpable  homicide  not  amounting  to  murder 
discussed  and  explained.  EMPRESS  v.  SHEIKH 
Pyao,  27  P.R.  1883,  Cr.  [h-,  9  P.R,  1891,  Cr., 
1  P.R.  1893,  Cr.] 

{9)—Penal  Code,  ss.  299,  300  (2),  304^ 
Murder — Culpable  homicide  not  amounting  to 
murder — Criminal  intention  or  knowledge  neces- 
sary— Injury,  nature  of. — The  accused  rushed 
wildly  into  a  house  and,  without  considering 
the  consequences,  attacked  his  mother-in. law, 
a  woman  of  fifty-five  with  a  da  and  by  mistake 
out  another  woman  of  sixty-one  on  the  arm,  who 
died  of  the  shock  caused  by  the  out.  The  wound 
was  not  such  as  would  ordinarily  cause  the  death 
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— continued. 

of  a  woman  of  that  age.  Nor  did  the  accused 
kaow  of  any  weakness  or  defect  in  the  person 
to  whom  the  harm  was  caused,  which  would 
render  her  hkely  to  be  killed  by  such  an  act. 
Held,  as  the  accused  did  not  act  with  the  in- 
tention specified  in  the  second  clause  of  s-  300  or 
with  ih'>  iii'fi'iMou  in  s.  299,  but  ouly  with  a 
knowledge  that  he  was  likely  by  his  act  to 
cause  death,  he  committed  only  culpable  homi- 
cide not  amounting  to  murder.  BAN  U  v. 
KING-EMPEROB,  i  L.B.R.  367  =  9  Cr.  L  J. 
364.     (3  L.B.R.  122,  4  L.B.R.  306,  B.) 

{\0)  — Penal  Code,  ss.  299,  300,  BOi— Murder 
— Culpable  homicide— Intention  to  cause  injury 
sufficient  in  the  ordinary  coitrse  of  nature  to 
cause  death — Intention  to  cause  i'ljury  likely  to 
cause  death  —  Distinction.  —  The  distinction 
between  the  intention  to  cause  injury  sufifioient 
in  the  ordinary  course  of  nature  to  cause  death, 
and  the  intention  to  cause  injury  likely  to 
cause  deith,  depends  upon  the  degree  of  prob- 
ability of  death  resulting  from  the  act  com- 
mitted. Apart  from  cases  failing  within  the 
second  clause  of  s.  300,  if,  from  the  intentional 
act  of  injury  committed,  the  probability  of 
death  resulting  is  high,  the  fiading  should  be 
that  the  accused  intended  to  cause  death  or 
injury  sufScisnt  in  ihe  ordinary  course  of  nature 
to  cause  death,  ai:d  the  oouviction  should  be 
of  murder  unless  one  of  the  exceptions  applies  ; 
if  there  was  probability  in  a  less  degree  of  death 
ensuing  from  the  act  committed,  the  finding 
should  be  that  the  aocused  intended  to  cause 
injury  likely  to  cause  deith,  and  the  conviction 
should  be  of  culpable  homieid-)  not  amounting 
to  murdf^r.  PO  SiN  alias  Po  SiN  GYI  v. 
King  Emperor.  5  L.B.R  80  =  10  Cr.  L.J  339 
=  3Ind  048.710  (3  L.B.R.  lv!2.  R  )  [Z?  .  4 
Bur.  L.T,  221  =  12  Gc.  L.J.  477  =  12  Ind.  Gas. 
82.] 

ai)— Penal  Code,  ss.  300  a»i(i  mi— Absence  of 
intention  to  cause  death  or  grievous  hurt. — 
Where,  except  the  fact  of  death,  there  was 
nothing  to  show  that  the  accused  intended  to 
cause  death  or  grievous  hurt,  the  death  being 
caused  by  kicking  the  deceased,  and  no  weapon 
having  been  used,  held  that,  under  these 
circumstances,  it  would  be  safer  to  convict  him 
of  cuplable  homicide  not  amou'iting  to  murder. 
In  re  Daudb  GANGADU,  1  Weir  299. 

(U)— Penal  Cods,  ss.  299,  301,  321,  323  — 
Murder— Intention  — Where  a  person,  irritated 
by  the  lazy  and  ineEficient  minuer  in  which  the 
punkha  cooly  was  managing  the  punkha,  gave 
him  some  biows,  and  the  cool\  died  of  the  in- 
juries he  had  reaeived,  held,  tbat  as  the  evidence 
in  the  case  showed  that  the  blows  were  not  heavy 
or  severe,  and  that  the  spleen  of  the  deceased 
was  in  a  very  deceased  condition,  the  accused 
could  not  have  had  in  view  the  cooly's  death  as 
a  probable  or  even  possible  consequence  of  his 
acts,  and  that  he  was  guilty  only  of  hurt  under 

s.  323.  Empress  of  India  v.  Fox,  2  A.  522. 

[F.,  3  a.  776=A.WN.  1881,  I3i,  A  W.N, 
1881,  112.  L.B.R.  1872—1892,  179;  R  ,  157 
P.L.R.  1913  =  5  P.W.R.  1913,  N.W.F.P.] 
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(lS)—Pe7ial  Code,  s.  300,  clauses  (2)  atid  (3), 
— Intention.—  Glauses  2  and  3  of  s.  300,  i.P.C., 
are  mere  amplifications  of  that  part  of  s.  299, 
I.P.C.,  which  speaks  of  an  act  done  "with 
the  intention  of  causing  such  bodily  injur?  as  is 
likely  to  cause  death."  Ga.taN  v.  EMPRESS, 
18  P.R.  1893.  Cr.     [B.,  17  P.8.  1898.  P.B.] 

(14) — Act  done  with  knowledge  that  it  was 
likely  to  cause  death  -  Penal  Code,  s.  304  (2). — 
The  deceased  having  enticed  away  a  married 
woman,  the  father  and  the  husband  of  the 
woman,  armed  with  sticks,  waited  for  him  on 
the  road  by  which  he  was  exp-joted  to  pass,  and 
gave  him  blows  on  the  chest  and  back'  but 
refrained  from  hitting  him  above  the  head; 
held,  that  the  accused  was  only  liable  to  be 
oonvicti'd  under  g.  301  (2),  I  P.C.  Faqir 
Muhammad  v.  Empress,  to  P.R.  1890.  Cr. 

(15) — Knowledge  of  likdihood  to  cause  death 
— Pre  meditation. —  Where  a  person  snatches 
up  a  log  of  heavy  wood,  and  strikes  another 
with  it  on  a  vital  part,  with  so  much  force  and 
vindictiveoess  as  to  cause  that  other  person's 
death  almost  on  the  spot,  that  act  must  be  held 
to  have  been  done  wiih  the  knowledge  that  it 
was  likely  to  cause  death  ;  but  if  the  act  is  done 
without  forethought,  in  the  heat  of  passion  and 
on  a  sudden  quarrel,  the  offence  commi'ted  is 
culpable  hnmicide  not  amounting  to  murder. 
Queen  v.  Rajoo  Ghose,  7  W.R.  Cr.  70. 

(16)  —Death  caused  by  a  single  blow. — The 
question  for  solution  in  cases  where  death  is 
caused  by  a  single  blow,  given  in  anger,  on  the 
impulse  of  the  moment,  with  a  weapon  not 
deadly  in  its  nature,  is  always  one  of  fHct,  not 
of  law,  as  to  the  intention  or  knowledge  with 
which  the  striker  acted  Held,  tbat  in  the 
present  case,  the  accused  had  nothing  more  than 
knowledge  that  death  was  likely  to  result  from 
the  blow  given  bv  him.  Karam  v.  EMPRESS 
5  P.R  1893,  Cr,  [B.,  17  P.R  1898,  P,B  30 
P.R.  1902.] 

(17) — Arrest— Ca2ising  death  by  violence  but 
not  excessive- — Where,  in  arresting  the  deceased 
who,  witih  others,  was  attempting  to  commit 
theft,  the  accu-ed  struck  a  blow  on  the  deceased 
with  a  stick,  held,  that  the  accused  had  not 
used  excessive  violence  and  were  not,  therefore, 
guilty  of  culpable  homicide.  HiRA  SINGH  v. 
Grown,  26  P  R.  1872,  Cr. 

{18)— Death    caused    by    violent    beating  

Absence  of  knotvledge  that  act  was  likely  to  cause 
death  — Where  the  aocused,  a  pnljce  constable, 
caused  the  deceased's  death  by  violently  beating 
him,  in  the  course  of  a  police  enquiry  into  a 
theft  case,  held  that  the  accusad  was  not  liable 
to  be  convicted  for  culpable  homicide,  but  was 
guilty  of  an  offence  under    s.  380,    P^nql  Coda. 

Meeah  Mahomed  v.  Crown,  86  P  R.  1866* 
Cr. 

{19}  — Violent  beating. — The  accused,  eight  in 
number,  beat  three  persons,  one  of  whom  died 
of  injuries  resulting  therefrom.  The  accused 
was  convicted  by  a  first  class  Magistrate,  one  o£ 
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them  sentenced  to  one  year's  rigorous  imprison- 
ment and  a  fine  of  Rs.  20  under  ss.  148/352, 
I.P.G.,  and  the  rest  to  four  months'  imprison- 
ment and  to  a  fine  of  Rs.  10  under  s.  148,  I. P.O. 
Eeld,  that  the  former  should  be  convicted  on 
charges  under  S8.  304  and  325,  I.P.C,  and  all 
the  rest  under  ss.  149/304  and  149/325,  in 
respect  of  the  iujury  to  and  the  death  of  one 
of  them,  and  that  all  the  accused  on  charges 
under  ss.  148  and  149/325,  as  regards  the  injury 
to  the  other  two  persons.  QueEN-EmpbeSS  v. 
Ghafur,  8  P.R.  1892,  Cr. 

(20) — Sudden  fight. — In  a  quarrel  between 
himself  and  the  deceased,  the  accused  gave  her 
a  blow  on  the  side  of  the  head  with  a  heavy 
hammer,  which  he  picked  upon  the  spur  of  the 
moment,  and  caused  thereby  her  death  ;  held, 
that  the  accused  was  merely  guilty  of  culpable 
homicide  not  amounting  to  murder.  Rahmat 
V.  Emperor,  30  P.R.  1902,  Cr.  =  6  P.L.R.  1903. 
(5  P.R.  1893,  Cr.,  E.) 

{21)  — Siidden  fight.— A  person  charged  with 
murder,  while  smarting  under  a  severe  blow 
from  a  stick  m  the  midst  of  a  sudden  fight, 
and  possibly  apprehensive  of  future  violence, 
finding  a  knife  at  hand,  took  it  up,  and  in  the 
melee  inflicted  the  wound  which  caused  the 
death  of  the  deceased.  Held  that,  under  the 
circumstances,  the  accused  was  guilty,  under 
the  Penal  Code,  s.  304  of  culpable  homicide 
not  amounting  to  murder.  QUEEN  v,  SOMI- 
RUDDIN,  24  W.R.Cr.  48. 

(22)— Penal  Code,  s.  300,  Except,  i— Sudden 
fight. — Where  the  accused,  seven  in  number, 
entered  a  field  in  which  deceased  and  his 
friends  were  working,  with  staves,  some  of 
them  being  iron-bound,  in  order  by  force  to 
make  them  desist  from  cultivating  the  field, 
and  a  fight  ensued  in  which  the  deceased  re- 
ceived a  lathee  wound  on  the  head  at  the  hands 
of  one  of  the  accused,  of  which  he  died  in  a  few 
days,  held,  that  as  it  was  not  in  evidence  that 
the  accused  desired  or  premeditated  the  death 
of  the  deceased,  and  as  there  was  a  fight  in 
which  the  parties  became  heated  with  sudden 
passion,  and  the  weapons  used  were  not  unusual 
and  were  not  applied  with  unfair  advantage  or 
peculiar  cruelty,  the  oSence  came  within  ex- 
cept. 4,  s.  300,  I.P.C  Empress  v.  Sheoxan- 
DAN,  A.W.N.  1881,  156. 

(23) — Sudden  fight — Provocation— Sentence, 
Mitigation  oj. — The  Chief  Court  reduced  the 
sentence  to  one  of  two  or  three  years'  imprison- 
m,ent,  in  a  case  where  death  was  caused  on  pro- 
vocation in  a  sudden  fight,  the  accused  not 
taking  any  unfair  advantage  over  the  deceased. 
Crown  v,  ameera,  12  P.R.  1866,  Cr.  ; 
Kesur  Singh  v.  Crown,  13  P.R.  1866,  Cr. 

(24) — Sentence  of  death,  mitigation  of  gvj,nds 
lor. — Want  of  premeditation,  absence  of  deadly 
weapon,  and  a  violent  altercation  between  the 
accused  and  the  deceased,  his  wife,  whose  death 
•was  caused,  were  held  to  be  good  grounds  for 
commuting  a  sentence  of    death  into  one  of 
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transportation  for  life.     CROWN  v.    SOWAROO, 
105  PR.  1866,  Cr. 

(25) — Penal  Code,  s.  304-4 — Mitigation  of 
sentetice  —  Unpremeditated  blow. — Where  the 
accused  took  up  a  wooden  pestle  and  gave  a 
blow  with  it  to  the  deceased,  killing  him,  and  the 
circumstances  indicated  that  the  blow  was  the 
unpremeditated  outcome  of  a  sudden  quarrel, 
and  that,  though  a  reasonable  man  must  have 
known  that  it  was  likely  to  cause  death,  the 
probability  of  a  fatal  result  was  not  present  to 
the  consciousness  of  the  accused  at  the 
moment,  lield,  that  the  oSence  amounted  to 
culpable  homicide  not  amounting  to  murder 
under  the  latter  half  of  s.  304,  I.P.C.  and  the 
sentence  of  seven  years'  rigorous  imprisonment 
was  reduced  to  that  of  three  years.  KlNG- 
Emperoe  v.  Behram  walad  Chakar,  9  Cr. 
L.J.  245  =  1  S.L.R.  1,  Cr. 

(26) —  Sentence  of  death,  Mitigation  of  — 
Absence  of  premeditation  or  i^ersonal  enmity. — 
The  fact  of  a  murder  being  committed  without 
premeditation  or  personal  enmity  was  held  not 
to  warrant  the  Sessions  Judge  in  abstaining 
from  passing  the  sentence  of  death.  Ceown  v. 
DITTA,  31  P.R.  1869,  Cr. 

(27) — Penal  Code,  s.  299 — Culpable  homicide — 
Death  accidental — Criminal  act. — Where  the 
accused  pushed  the  deceased  into  the  water 
accidentally  in  the  course  of  a  struggle  conse- 
quent on  a  dispute  about  a  jewel,  which  resulted 
in  the  latter's  death,  held  that  the  oSence  of 
culpable  homicide  was  not  committed.  REG  v. 
RAHEE,  Rat.  Un.  Cr.  C.  5. 

(28) — Hasty  and  fatal  blow. — A  prisoner,  who 
struck  the  deceased  a  hasty  but  fatal  blow  with 
a  stick  in  his  hand  at  the  time  for  abusing  his 
mother,  was  held  guilty  of  culpable  homicide 
not  amounting  to  marder.  QUEEN  v.  SULEEM 
SHEIK,  1  W.R.  Cr.  23. 

(2^)— Penal  Code,  ss.  299,  304,  304-4,  322, 
325 — Voluntarily  causing  hurt  resulting  in 
death. — Where  the  accused  struck  the  deceased 
on  the  ribs  with  a  stick  and  inflicted  a  hurt 
which  not  only  endangered  his  life,  but  actually 
caused  his  death,  and  which  he  must  have  known 
was  likely  to  break  a  rib,  if  not  worse  injury, 
held,  that  the  ofience  committed  was  grievous 
hurt,  but  not  the  oSence  mentioned  in  s.  304-A. 
Held,  also,  that  the  oSence  did  not  amount 
to  culpable  homicide,  as  the  act  was  not  done 
with  any  of  the  intentions  mentioned  in  s.  299, 
I.P.C.  Empress  of  India  v.  O'Brien,  2  A. 
766.  [B.,  1  A.W.N.  112,  3  A.  776  =  1  A.W.N. 
132,1  A.W.  N.  103.] 

(30)— PenaZ  Code,  s.  804  (2)—  Murder  — 
Grave  and  sudde^t  xyrovocation. — The  finding  by 
a  man  of  his  wife  in  actual  intercourse  with 
another  is  a  provocation  grave  and  sudden 
enough  to  reduce  the  oSence  of  murder,  to  cul- 
pable homicide  not  amounting  to  murder,  and 
such  an  oSence  must  be  visited  with  a  light 
sentence.  Queen-Empress  v.  ASHA  GOPAL, 
Rat.  Un.  Cr.  C.  932  =  Cr.  Rg.  42  of  1897. 
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{Bl)-Penal  Code,  ss.  299,  300  and  304— 
Culpable  homicide  not  aviountinq  to  murder — 
Grave  and  sudden  provocalion--Husband  suspect- 
ing conduct  of  his  wife. —  Where  a  person 
charged  with  murder  of  another  person,  saw, 
on  the  evening  preceding  the  commission  of 
the  act  charged,  the  deceased  having  connect- 
ion with  his  wife,  and  on  the  following  morn- 
ing he  saw  his  wife  eating  with  deceased 
and  giving  him  food,  while  she  left  him  without 
it,  and  thereupon  the  accused  Isilled  the  deceased 
on  the  spot  with  a  bill-hook,  Jield,  that,  if 
having  witnessed  the  act  of  adultery,  the 
accused  connected  the  subsequent  conduct, 
as  he  could  not  fail  to  connect  it,  with  that 
act,  the  conduct  amounted  to  provocation 
grave  enough  and  sudden  enough  to  deprive 
him  of  self-control  and  reduced  the  oSence 
from  murder  to  culpable  homicide  not  amount- 
ing to  murder,  inasmuch  as  the  conduct  of  the 
deceased  and  his  wife  was  of  a  character  highly 
exasperating  to  him,  implying  that  all  con- 
cealment of  their  criminal  relations,  and  all 
regard  for  his  feelings  were  abandoned  and 
that  they  purposed  continuing  their  course  of 
misconduct  in  his  house.  BOYA  MUNIGADU 
V.  Queen,  3  M,  33  =  1  Weir  302. 

(32)  —Grave  frovocation — Husband  finding 
wife  in  adultery. — Two  persons  stated  that 
having  caught  the  deceased  in  the  act  of  having 
sexual  intercourse  with  the  wife  of  one  of  them, 
they  killed  him  on  the  spot.  Held,  that  the 
grave  provocation  given  reduced  the  crime  from 
murder  to  culpable  homicido  not  amounting  to 
murder.  QUEEN  v.  GOUR  CHUNDER  POLIE, 
1  W.  R.  Or.  17. 

(SB)— Penal  Code,  ss.  302,  304:~Culpable 
homicide  and  murder — Provocation — Husband 
fiyiding  loife  in  adultery. — Every  killing  is  prima 
facie  murder  until  the  contrary  is  shown,  and 
it  is  on  the  accused  to  show  that  his  act 
amounted  to  a  lesser  degree  of  crime.  The  fact 
that  the  accused  found  his  wife  whom  he  killed 
at  midnight  in  his  own  house  sleeping  in  the 
same  room  with  a  man  whom  he  had  all 
along  suspected  and  whose  company  he  had  for- 
bidden, is  a  circumstance  that  raises  an  irresis- 
tible inference  of  grave  and  sudden  provocation 
that  reduces  the  oSence  to  man-slaughter. 
Empress  V.  Damarua  N,  A. W.N.  1883,  197. 
[£».,  8  A.  222,  635.] 

(M)— Grave  provocation — Husband  seeing  wife 
seduced  to  adultery. — The  wife  of  the  prisoner 
had  been  forcibly  taken  to  the  house  of  the  de- 
ceased, a  native  physician,  who  alleged  that  her 
presence  was  necessary  to  the  due  performance 
of  certain  incantations.  The  prisoner,  armed 
with  a  sword,  and  watching  from  the  roof  of  the 
house,  saw  his  wife  being  actually  violated  by 
the  deceased.  He  jumped  down  from  the  roof, 
and  struck  deceased  with  his  sword  in  several 
places,  from  the  efiects  of  which  he  died.  Held, 
that  the  prisoner's  conviction  for  murder  could 
not  be  sustained.     The  oilenoe  oommitted  was 
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culpable  homicide  not  amounting  to  murder. 
Queen  v.  ramtahal  kahar,  3  B  L.R  A. 
Cr.  33. 

(35) — Husband  finding  tvife  in  adultery — 
Grave  and  sudden  pyovocation. — Where  the 
accused  caught  the  deceased  in  the  act  of 
adultery  with  his  wife  and  caused  his  death  by 
strangulation,  held,  that  the  accused  acted 
under  grave  and  sudden  provocation.  The 
sentence  of  ten  years'  rigorous  imprisonment 
passed  on  him  was  reduced  to  three  years  under 
the  first  part  of  s.  304.  SAHIB  v.  EMPRESS 
27  PR   1900,  Cr 

(36) — Husband  killing  wife  found  in  adultery 
— Grave  and  sudden  provocation. — Where  the 
accused  killed  his  wife  having  caught  her  in 
the  act  of  having  sixual  intercourse  with 
another,  held  that  except.  I  to  s,  300,  I. P.O., 
applied,  and  that  the  conviction  of  the  accused 
should  be  altered  to  one  under  s,  304.  PAZAL 
V.  Empress,  8  P.R.  1899,  Cr. 

{37)— Husband  killing  wife— Grave  and  sudden 
provocation— Adultery.— Held,tha,t  the  accused, 
who  struck  his  wife  a  violent  blow  with  an  axe, 
which  killed  her,  being  so  provoked  on  account 
of  her  refusal  to  cook  his  food  to  eat  or  cohabit 
with  him  on  being  taken  back  after  an  elope- 
ment, was  guilty  of  culpable  homicide  not 
amounting  to  murder.  PUZL  SHAH  v.  CROWN 
87  PR.  1866,  Cr. 

(B8}— Husband  killing  wife— Grave  and  sudden 
provocatio7i.— The  accused,  who  heard  that  his 
wife  gave  betel-nut  or  chunam  to  a  certain 
person,  subsequently  saw  her  and  that  person 
weeding  in  a  field  side  by  side  and  their  bodies 
frequently  coming  in  contact.  He  upbraided 
his  wife  for  it,  but  she  told  him  that  she  would 
do  just  as  she  liked,  and  that  there  were  thou- 
sands of  men  as  good  as  he.  Upon  this  he 
killed  her  in  a  passion  with  a  mamoti  which 
he  had  with  him.  Held,  that  the  conduct  of 
his  wire  amounted  to  grave  and  sudden  provo- 
cation of  such  a  character  as  to  reduce  the 
killing  to  culpable  homicide  not  amounting  to 
murder.     In  re  Venkatasan,  1  Weir  307. 

(B9)— Husband  killing  ivife  and  her  paramour 
— Grave  and  sudden  provocation. — Where  the 
accused,  who  caught  his  wife  in  the  act  of 
adultery  with  her  paramour  and  killed  them 
both  was  awarded  the  sentence  of  transportation 
for  life,  on  the  ground  that  having  felled  them 
with  a  single  blow,  he  followed  that  up  with 
further  blows,  held,  that  the  sentence  should 
be  reduced  further,  a.=;  the  act  was  done  on 
grave  and  sudden  provocation,  which  deprived 
him  of  his  power  of  seif-control.  SAID  ALI  v. 
Empress,  8  P.R.  1890,  Cr. 

(40) — Grave  provocation — Husband  finding 
wife  in  adultery — Husband  killing  both  wife  and 
paramour. — Where  a  prisoner  seated  that  he 
had  been  married  to  his  wife  for  ten  years  that 
he  had  no  reason  to  suspect  her  fidelity  ;  that 
he  left  home  to  collect  money  due  to  him  ;  that 
on  his  return  he  saw  what  convinced  him,  that 
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his  wife  was  not  as  he  had  hitherto  believed  her 
to  be  and  that,  maddened  at  the  sight  he  killed 
both  her  and  her  parimour.  Held,  that  he  was 
guilty  of  culpable  homicide  not  amounting  to 
murder,  and  that  the  case  was  one  deserving 
to  be  leniently  treated.  QUEEN  v.  SHEIKH 
BOODHOO.  8  W  R,  Cr.  38. 

(41) — Grave  provocation  —  Brother  finding 
sister  in  adultery  — The  prisoners  found  the 
deceased  lying  in  the  same  bed  with  their  sister 
and  ill-treated  him,  from  the  effects  of  which 
ill-treatment  he  died.  Heli,  thit  the  provocation 
was  sufficiently  grave  to  justify  a  conviction  of 
culpable  homicide  not  amounting  to  murder. 
QUEEN  V.  KASSEEMODDEEN  KURREEMOD- 
DEEN,  4  W  R.  Cp.  38.  See  also  QUEEN  v. 
Maithya  Gazee,  6  W.R   Cr.  42. 

(42) — Sis'er  found  in  adultery — Grave  and 
sudden  p>ovo::ation.— Where  the  accused  caught 
the  deceased  in  the  act  of  adultery  with  his 
married  sister  and  caused  his  death  by  fractur- 
ing his  skall,  held  that  the  sentence  should  be 
reduced  to  one  year's  imprisonment,  as  the 
accused  acted  under  grave  and  sudden  provoca- 
tion and  on  an  uncontrollable  impulse,  PAZAL 
DAD  V.  EMPEROR,  i  PR.  1904,  Cr. 

(4:3)  — P.^n'il  Code,  s.  300— GiMsingf  death  by 
an  act  done  ivhile  in  a  state  of  intoxicatioyi. — 
Where  the  accused,  when  in  a  state  of  intoxica- 
tion, produced  by  his  own  act,  struck  the 
deceased  with  a  bamboo,  thereby  causing  frac- 
ture of  the  skull,  which  resulted  in  death,  held, 
that  the  accused  should  be  charged  with 
culpable  homicide  not  amounting  to  murder, 
and  not  with  grievous  hurt.  In  re  THIYAGA- 
RAYAN,  1  Weir  301. 

(44) — Death  caused  under  provocaiion — Intoxi- 
cation—Penal Code,  s.  304.— If  the  act  by  which 
death  was  caused  was  done  with  the  intention  of 
causing  such  bodily  injury  as  the  accused  knew 
to  be  likely  to  ciuse  death,  the  case  falls  within 
the  second,  if  not  within  the  first  clause  of  s.  300, 
Penal  Code,  The  fact  the  the  accused  was  more 
or  less  under  the  influence  of  intoxicating  liquor 
does  not  aSact  the  presumption  as  to  his  inten- 
tion and  cannot  relieve  him  of  responsibility  for 
his  action.  The  fact  that  a  man  is  intoxicated 
may  rightly  be  taken  into  consideration  in 
estimating  the  probable  eSect  on  his  mind  of 
the  words  or  acts  of  others.  An  act  which  might 
not  seriously  provoke  a  sober  man,  might  pro- 
voke a  drunken  man  to  an  extremity  of  frenzy. 
Death  caused  by  a  drunken  person  deprived  of 
the  power  of  self-control  by  grave  and  sudden 
provocation  amounts  to  culpable  homicide  not 
amounting  to  murder,  and  is,  therefore,  punish- 
able with  transportation  for  life.  NGA  San  v. 
KiNG-EMPEROR,  2  L.B  R  204.  (1  L.B.R  21R. 
B  )  [R-,  n  Cr.L  J.  659=8  Ind.  Gas.  469  =  U. 
B  R.  1910,  17,  12  Cr.L  J.  524  =  12  Ind.  C4,s,  292 
=  4  Bur.  L.T.  253.] 

{i5)—Cau&i7ig  death  by  branding  a  thief — 
Dangerous  act. — Causing  death  by  branding  a 
thief  without  the  knowledge  that  the  act  was  so 


Culpable  homicide  not  amounting  to  murder 

— concluded. 

imminently  dangerous  that  it  would  in  all  pro- 
bability cause  his  death,  or  such  bodily  injary 
as  was  likely  to  cause  death,  is  culpable  homi- 
cide not  amounting  to  murder  under  s.  304, 
Penal  Code.  QUEEN  v.  KHEDUN  MISSER, 
7  W.R.  Cr.  54. 

(46) — Subjecting  person  of  full  age  to  emi^cul- 
ation. — When  a  man  of  full  age  (i.e.,  above  18 
years)  submits  himself  to  an  emasculation, 
performed  neither  by  a  skilful  hand,  nor  in  the 
least  dangerous  way,  and  death  ensues  in  conse- 
quence, the  persons  concerned  in  the  act  are 
guilty  of  culpable  homicide  not  amounting  to 
murder.  QUEEN  v.  BABOOLUN  HIJRAH,  5 
W.R.  Cr.  7. 

(47) — Right  of  private  defence, — V/here  the 
accused,  on  being  attacked  by  the  deceased 
armed  with  a  large  club,  fired  at  him,  without 
any  particular  aim,  but  lowering  the  muzzle 
of  his  gun,  so  as  to  hit  a  vital  part,  and  death 
ultimately  resulted  from  the  wound  inflicted, 
held,  that  the  accused  had  not  exercised  a  legal 
right  of  private  defence,  as  he  could  have  es- 
caped by  standing  back,  and  that  he  was,  there- 
fore, guilty  of  culpable  homi"ide  not  amount- 
ing to  murder.  GROWN  v.  KUREEiM  BUKSH, 
13  PR.  1868,  Cr. 

(48) — Murder — Culpable  homicide — Right  of 
private  defence  — The  verdict  of  the  jury  in  a 
trial  for  murder  was,  that  the  accused  fixed  the 
gun  at  the  deceased  under  the  reasonable  appre- 
hension that  his  own  life  was  in  danger  or  that 
grievous  hurt  would  be  caused  to  him,  but  that, 
though  he  honestly  acted  in  self-defence,  his  act 
was  in  excess  of  what  a  prudent  and  reasonable 
man  would  have  done  under  the  circumstances. 
Held,  that  the  accused  was  guilty  of  culpable 
homi(5ide  not  amounting  to  murder.  EMPRESS 
V.  WHITTAKER,  A  W.N.  1882.  172. 

(49) — Culpable  homicide. — Held,  that  in  this 
case  the  evidence  clearly  supported  the  convic- 
tion of  appellants.  Aooeal  rejected.  SYUD 
COMUR  v.  Grown,  33  P.R.  1866,  Cr. 

See  ADMISSION,  8  W.R.  Cr.  38. 

See  Charge  to  Jury— Misdirection,  9 

W.R.  Cr.  51. 

See  Penad  Code,  s.  38,  A.W  N.  1882,  23. 

See  PLEA  OF  Guilty,  3  S  L.R.  581  Cr.  =  2 
Ind.  Gas.  372, 

See  Sentence— Tr.-vnsportation,  Rat. 
Un.  Cr.  C.  735  =  Gr.  Rg.  4  of  1895. 

See   Verdict  OF   Jury,  Kit.    Un.  Cr.  C. 

98-2  =  Cr.  Rg.  44  of  1898. 
Cumulative  and  Separate  Sentences. 

See  SENTENCE— Cumulative  and  Sepa- 
rate SENTENCES. 

Currency — Indian  Paper  Currency. 

See  ACT  XX  OF  1832. 
Currency  Notes. 

If  goods— See  ACT  IX  OF  1872,  ss.  76,  108. 
3  C.  379  =  1  C.L.R.  339. 
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Currency  Notes — concluded. 

Theft  of — Pass  by  delivery — Person  actu- 
ally entitled— See  Crim.  Pro.  CODE,  1898, 
3.  517,  1911.  1  M.W.N.  370  =  11  Ind.  Gas.  584 
=  l-2Cr.  L.J.  400. 

Theft  of— Right  of  bona  fide  bolder — See 
Crim.  Pro.  Code.  1898,  as.  5i7,  520,  5  8.L. 
R.  153=1.3  Cr.  L.  J.  21  =  13  Ind.  Cas.  213. 

See  Grim.  Pro.  Code,  1898,  ss.  517,  520, 
1  C.L.R.  339  =  3  C.  879. 

See  Penad  Code,  ss.  23,  411,  408,  114,  4 
8.L.R.  169  =  11  Cr.  L.J.  730  =  8  Ind.  Cas.  929. 

Possession  of  stolen — Guilty  knowledge — Pre- 
sumption—See STOLEN  Property.  19 12  M. 
W.N.  362  =  11  M.L.T.  186=15  Ind.  Cas.  315  = 
13  Gr.  L.J.  475. 

See  STOLEN  Property,  2  Weir  064  =  7  M. 
H.  C.  233. 

Custody. 

See  Detention  in  Custody. 

See  ESCAPE  from  Lawful  Custody. 

Of  minor— See  ACT  VIII  OP  1890,  16  B. 
307. 

Right  of  persons  in  custody  to  be  protected 
—See  BOM    ACT  IV  OF  1890,  s.  52,  20  B.  394. 

And  possession — See  MASTER  AND  SER- 
VANT, U.B.R.  1897—1901,  Vol.  I,  232. 

Custody  of  Children. 

(1) — Right  to  custody  of  children— Custody  of 
viotker.—  A  mother  cannot  have  a  right  to  the 
custody  of  her  legitimate  children  adversely  to 
the  father;  and  the  custody  of  the  mother  is, 
ordinarily,  the  custody  of  the  father  and  any 
removal  of  the  children  from  place  to  place  by 
the  mother  ought  to  be  taken  to  be  consistent 
with  the  right  of  the  father  as  guardian,  and 
not  as  a  taking  out  of  his  keeping.  In  the 
matter  of  the  volition  of  PranKRISHNA  Surm-v; 
Empress  v'Prankrishna  Surma,  8  C.  969 
=  11CLR.  6  =  4  Shorae.  L.R.  280.  [R.,  12 
Cr.  L  J.  94  =  9  Ind.  Gas.  511  =  56  P.L.B. 
1911-3 

(2) — Custody  of  illegitimate  chili. — The 
mother  of  an  illegitimate  child  has  a  uaoural 
right  to  its  custody  which  will  be  regarded  hv 
the  Court.  In  the  matter  o/  SaiTHRI,  16  B. 
307. 

(3) — Father's  right  to  custody — Legitimate 
chiliren— English  Laiv  previous  to  statute  2 
a7id  3  Vic,  c  39. — A  father,  if  a  proper  person, 
cannot  be  deprived  of  his  legal  right  to  the 
custody  of  his  legitimate  children  of  whatever 
age.  2  and  3  Vic,  c.  39,  which  gives  a  discre- 
tionary power  to  a  Judge  in  Eogland,  has  not 
been  extended  to  this  couatry;  therefore,  the 
law  applicable  to  cases  which  occurred  in  Eog- 
land previous  to  the  passing  of  that  siatute  is 
applicable  here.  In  the  matter  of  HOLMES, 
1  Hyde  99. 

(4) — Order  by  Criminal  Court— Question  by 
Ciml  Court. — A  father  applied  to  a  Criminal 
Court  for  the  custody  of  his  child,  who  was 
eleven  jears  old  and  had  always  lived  with  the 
mother,  and  the  Court  ordered  it  to  be  delivered 


Custody  of  Children— concluded. 

to  the  father.  Held  that  the  Court  was 
wrong,  the  question  being  one  that  ought  to  be 
decided  in  a  Civil  Court.  KOOLSUM  BiBEE 
v.  SHEIKH  Edoo,  25  W.R.Cr  35. 

Orders  regarding  custody  and  guardianship 
of  children— See  CRIM.  PRO.  CODE,  1898, 
ss.  144,  133.  2  Weir  66. 

See  Crim. Pro.  Code,  1898,  s.  491,  ll  Bom. 
L.R.  75  =  9  Cr.  L.J.  214. 

See  Habeas  Corpus,  Writ  of,  1 2  Bom. 
L.R.  891  =  8  Ind.  Gas.  619. 

See  Maintenance,  4  C.  374,  19  M.  461=2 
Weir  621. 

Custody  of  Minor. 

See  Letters  Patent— Letters  Patent 
1865 -Bombay,  cl.  15,  14  B.  555. 

Custody  of  Wife. 

See  Maintenance,  4  P.R.  1906,  Cr.  =  4  Or. 
L.J.  73. 

Custom. 

(1) — Elements  of  valid  custom. — Per  Innes, 
J. — To  constitute  a  valid  custum  it  must  be 
reasonable  as  well  as  certain  and  ancient,  and 
it  IS  not  probable  that  any  Court  would  hold 
that  to  be  a  reasonable  custom,  which  requires 
the  members  ot  one  section  of  the  community 
to  restrict  themselves  in  their  ordinary  rights 
in  recogniticn  of  the  reverence  due  to  a  religion 
to  which  they  do  not  belong  and  in  which  they 
do  not  believe.  SUND.'^R.xM  CHETTY  V. 
Queen,  6  M.  203,  F.B.  =  2  Weir  77. 

{'2)— Penal  Code,  s.  494  — Proo/  of  custom  of 
divorce. — A  custom  to  the  e2ect  thai  a  marriage 
becomes  void,  if  the  husband  says  that  he  does 
not  want  his  wife  and  she  gives  him  back  her 
tall,  cannot  be  considered  immoral.  Where 
such  a  custom  is  alleged  as  a  defence  to  a 
charge  under  s.  494,  the  accused  should  be 
allowed  to  tender  evidence  of  such  a  custom. 
In  re  Tholasingam.  1  Weif  568. 

See  BIGAMY,  2  B.H.C.  117. 

See  Buddhist  Law  -  Marriage,  15  Cr. 
L.J.   590  =  25  Ind.  Cas.  342 

Ofience  of  murder — Baluch  custom  sanction- 
ing killing  for  unchastity — No  ground  for 
mitigating  the  sentence — See  PENAL  CODE, 
s.  300,  Exception  1,  7  8. L.R.  118  =  15  Cr.L.J. 
501  =  24  Ind.  Gas.  589. 

Khatiks — Low  class  Sudras — Legality  of 
divorce  among  them  —  See  PENAL  CODE, 
s.  498,  31  P.W.R.  1914,  Cr.  =  181  P.L.R.  1914 
=  15  Cr.  L.J.  539  =  24  Ind.  Cas.  947. 

Customary  Right. 

Penal  Code,  s.    426  — Destruction  of  carcass 

against  alleged— Right  to  skin  of  animals — 
See  Mischief,  8  B.  295. 

Customs  House. 

Articles  intercepted  at  the — Effect — Letter 
intercepted — Admissibility  in  evidence —  See 
EVIDENCE— Admissibility  op  Evidence, 
18  C.L.J.  567. 
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Castoms  Officers. 

Hawana,  endorsement  of,  by  police  or  cus- 
toms officers— See  BEN.  ACT  VII  OP  1864, 
s.  16,  23  W.  R.  Or.  6. 

Dacoit. 

Harbouring  a— See  PENAL  CODE,  s.  216, 
L.B.R.  1&72— 1892,   174. 

Dacoity. 

See  Penal  Code,  ss.  395,  396. 

(1)— PenaiCode,  ss.  24,  147,  391.  -Intention — 
Dacoity. — Where  the  accused  forcibly  removed 
an  ox  and  two  cows,  the  property  of  the 
complainant  (a  Muhammadan),  in  order  to 
prevent  the  butchery  of  the  cattle,  which  the 
Hindu  religion  held  to  be  a  grossly  outrageous 
act,  held,  that  the  accused  was  not  guilty  of 
the  offence  of  dacoity,  as  there  was  no  element 
of  dishonesty  in  his  conduct.  QUEEN- 
Emphess  v.  RAGHUNATH  Rai,  15  A.  22=A. 
W.N.  1892,  220.  [Diss.,  9  Cr.L.J.  389  =  5  N.L. 
R.  17,   1  Ind  Cas.  800.] 

(2) — Penal  Code,  s.  395— Dacoity — Hindus 
taking  forcible  possession  of  cows  from  Muham- 
madans. — When  Hindus  acting  under  a  reli- 
gious motive  attack  a  party  of  Muhammadans 
driving  cattle  in  a  public  road,  and  take  forcible 
possession  of  the  cattle,  they  are  guilty  of 
dacoity  under  s.  395,  I. P.O.  QUEEN-Empress 
v.  Ram  Baran,  ISA.  299=  A.W.N.  1893,  142. 
(15  A.  22,  £>.) 

{3)— Penal  Code,  s.  396— Scope.— S.  396  is 
not  a  section  creating  a  separate  and  distinct 
offence.  It  merely  provides  a  particular  punish- 
ment for  those  who  conjointly  commit  dacoity 
in  the  course  of  which  murder  is  committed. 
To  establish  a  liability  to  the  punishment  pro- 
vided by  the  section,  it  is  necessary  to  prove 
that  the  person  said  to  be  liable  was  one  of 
those  who  were  conjointly  committing  dacoity 
and  was  present  when  the  act  of  murder  in  the 
dacoity  was  committed.  Queen-Empress  v. 
Umrao  SINGH,  16  A.  437  =  A.  W.N.  1894,  178. 
[N.F.,  P.L.R.  1900,  44;  F.,  15  P.R.1901.  Cr.; 
D.,  17  A.  86  =  A.W.N.  1895,  12.] 

(i)— Penal  Code,  s.  396  —  Dacoity  with 
murder. — In  order  to  convict  a  dacoit  under 
s.  396,  I.P.C.,  it  matters  not  when  in  the 
commission  of  dacoity  a  murder  is  committed, 
whether  the  particular  dacoit  was  inside,  or 
outside  the  house,  where  the  dacoity  was  com- 
mitted, or  whether  the  murder  was  committed 
inside  or  outside  the  house,  so  long  only  as  the 
murder  was  committed  in  the  commission  of 
that  dacoity.  QueeN-EmpRESS  v.  TEJa,  17 
A.  86  =  A.W.N.  1893,  12,  (16  A.  437.  Z)  )  [F., 
P.L.R.  1900,  44,  Cr.;  R.,  6  Bom.  L.R.  248  ] 

(5)— Penal  Code,  ss  34,  397— Causing 
grievous  hurt  in  course  of  dacoity — Liability  of 
dacoits  ivhn  have  not  caused  the  grievous  hurt. — 
The  words  "such  offender"  in  s.  397  include  any 
person  taking  part  in  the  dacoity,  who,  though 
be  may  not  have  himself  struck  the  blow 
causing  the  grievous  hurt,  is  nevertheless 
liable  for  the  act  by  reason  of  s.  34,  Penal  Code. 
Queen- Empress  v.  mahabir  Tiwari,  21  A. 


Dacoity — continued, 

263  =  A.W.N.  1899,  76.  [Overruled,  28  A.  404 
=  A.W.N.  1906,  61  =  3  Cr.L.J.  322,  A.W.N. 
1899,  186;  R.,  14  Cr.  L.J.  432  =  20  Ind.  Cas. 
416  =  7  L.B.R.  26,  15  Cr.  L.J.  460  =  18  C. W.N. 
723  =  24  Ind.  Cas.  340,  1  L.B.R.  232;  D.,  3  L. 
B.R.  121.] 

{6}— Penal  Code,  s.  396— Definition— Dacoity 
icith  murder — Murder  committed  while  dacoits 
were  escaping. — Where,  after  the  commission 
of  a  dacoity,  in  which,  however,  the  dacoits 
being  interrupted  by  the  villagers,  did  not  get 
any  plunder,  and  were  attempting  to  escape, 
and  one  or  more  of  them,  in  order  to  facilitate 
the  escape,  attacked  and  killed  one  of  the  pur- 
suing party,  it  was  held  that  s.  396  did  not 
apply,  but  only  the  person  or  persons,  actually 
taking  part  in  the  killing  were  liable  therefor. 
Emperor  v.  Chandar,  A.W.N.  1906,  47=3 
Cr.  L.J.  294.  [D.,  17  M.L.J.  118  =  5  Cr.  L.J. 
201.] 

(7) — Penal  Cede,  s.  397 — Dacoity  with  use  of 
deadly  weapons — Applicabilityof  section. — Held, 
thdt  s  397  applies  only  to  the  actual  person  or 
persons,  who,  at  the  time  of  committing 
robbery,  or  dacoity,  may  use  any  deadly  weapon, 
or  may  cause  grievous  hurt  to  any  person, 
or  may  attempt  to  cause  death  or  grievous  hurt 
to  any  person.  EMPEROR  v.  NaGESHWAR, 
A.W.N.  1906,  61  =  3  Cr.  L.J.  322  =  28  A.  404. 

(8) — Penal  Code,  s.  ^OQ— Wives  and  mistresses 
of  dacoits— Liability. — The  mere  fact  that  some 
women  are  the  wives  or  mistresses  of  dacoits 
does  not  render  them  liable  also  as  dacoits. 
QUEEN-EMPRESS  V,  YELLI  Kom  YELLA, 
Rat.  Uu.  Cr.  C.  863  =  Cr.  Rg.  26  of  1896. 

{9)— Penal  Code,  s.  400  —  Offence  under 
section,  what  constitutes. — In  order  to  sustain  a 
conviction  under  s  400,  I.P.C-,  evidence  must 
be  given  of  a  gang  of  persons,  of  their  associa- 
tion, and  association  for  the  purpose  of 
habitually  committing  dacoity  and  robbery. 
Empress  v.  Naba  Kumar  Patnaik,  i  C.W. 
N.  146.  (14  C.  721,  R.).  See  also  Mankura 
Pasi  v.  Queen-Empress,  27  C.  139  =  4  C.W. 
N.  97. 

(10) — The  words  "conjointly  with  fiue  or 
more  persons"  redundant  in  a  charge  of. — The 
words  "  conjointlj  with  five  or  more  persons" 
were  observed  to  be  redundant  in  a  charge,  in- 
asmuch as  the  fact  of  five  or  more  persons  being 
concerned  is  implied  in  the  term  "  dacoity,"  as 
defined  in  s.  391  of  the  Penal  Code.  2  W.R. 
Cr.  Letters,  1. 

(11)— Penai  Code,  s.  400—  What  constitutes 
"  habitually  cominitting  dacoity" — Crtm,  Pro. 
Code,  s.  4'23.  cl,  (2)— Evidence  Act,  I  of  1872, 
s.  54 — Evidence  of  other  crimes  is  evidence  of 
bad  character  and  inadmissible. — In  a  case 
under  s.  400,  Indian  Penal  Code,  it  must  be 
proved  that  the  accused  belong  to  a  gang 
which  is  consciously  associated  for  the  specific 
purpose  of  habitually  committing  dacoity. 
The  associating  and  purpose  of  association 
may  be  proved  by  direct  evidence,  viz.,  that 
the    accused    met    and    determined    to    join 
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together  for  the  purpose  of  habitually  commit- 
ting daooity.  In  the  absence  of  direct  evidence, 
the  associating  and  purpose  of  associating  may 
be  established  by  proof  of  facts  from  which 
they  may  reasonably  be  inferred.  Before  the 
verdict  of  the  jury  can  be  interfered  with,  the 
High  Court  must,  under  s.  423,  cl.  (2), Grim. Pro. 
Code,  be  satisfied  that  the  verdict  is  erroneous 
owing  to  the  misdirection  by  the  Judge  or  to  a 
misunderstanding  on  the  part  of  the  jury  of 
the  law  as  laid  down  by  the  Judge.  QucBre  : — 
Whether  evidence  to  show  that  the  accused 
had  committed  crimes  other  than  dacoities 
would  be  relevant  to  a  charge  under  s.  400, 
I.P.C.  Such  evidence  is  really  evidence  of  bad 
character  and  is  excluded  by  s.  54,  Evidence 
Act,  and  the  bad  character  of  the  accused  is  not 
a  fact  in  issue.  If  the  accused  or  groups  of  chem 
had  been  concerned  in  a  large  number  of 
dacoities  in  a  comparatively  short  space  of 
time,  it  might  be  inferred  that  they  were 
members  of  a  gang  associated  for  the  purpose 
of    habitually    committing    dacoity.     PUBLIC 

Prosecutor  v.  bongiri  Pattigadu,  5  M. 
L.T.  100  =  32  H.  179  =  9  Cr.  L.J.  S67  =  2  Ind. 
Cas.  307. 

(12)— PewaZ  Code,  s.  390^ Robbery— Claim 
of  right. — However  erroneous  a  claim  of  right 
may  be,  if  in  fact  the  conduct  of  the  accused 
was  solely  induced  by  a  bona  fide  belief  in  such 
claim,  a  charge  of  robbery  cannot  be  main- 
tained. If  a  person  has  violated  the  orders  of 
a  Civil  Court,  or,  acting  under  an  erroneous 
notion  of  his  right,  has  used  force,  or  otherwise 
committed  a  breach  of  the  peace,  there  are 
sufficient  ways  in  which  the  authority  of  the 
Civil  Court  may  be  vindicated,  and  the  breach 
of  the  public  peace  or  the  use  of  force  to  private 
persons  adequately  punished  ;  but  to  go  further 
than  this,  would  be  to  distort  every  instance 
of  trespass  or  assault  in  assertion  of  the  rights 
of  property  into  a  case  of  robbery  or  dacoity. 
In  re  Karaka  Nachiyar,  1  Weir  443  =  3  M. 
H.C.  254, 

(13)— PenaZ  Code,  s.  395 — Dacoity— Duty  of 
Judge  in  cases  of  dacoity- — In  cases  of  dacoity, 
the  Judge  should  explain  to  the  jury  with 
sufficient  clearness  that,  unless  they  are  satis- 
fied that  there  were  five  or  more  persons  com- 
mitting the  robbery  or  that  the  persons  present 
and  aiding  in  the  commission  of  the  robbery 
numbered  five  or  more  persons,  there  could  be 
no  dacoity.  Where  six  persons  were  charged 
with  dacoity,  and  the  jury  acquitted  two  of 
them,  and  they  were  not  distinctly  instructed 
by  the  Judge  that,  if  they  found  that  the 
robbery  was  committed  by  less  than  five  per- 
sons, the  conviction  should  not  be  for  dacoity 
but  for  robbery,  held,  that  the  Judge  has  mis- 
directed the  jury  and  the  conviction  on  the 
charge  of  dacoity  should  be  set  aside.  In  re 
MOOKKANDl  Maniagaran,  1  Weir  446  =  2 
Weir  519. 

(14) — Penal  Code,  s.  32&— Dacoity  with 
murder — Form  of  charge. — Where,  in  the 
commission    of    dacoity,    one  of   the    dacoits 
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commits  murder,  every  one  of  the  persons 
committing  the  dacoity  should  be  charged  under 
s,  896  and  should  not  be  charged  with  dacoity 
and  murder.  The  proper  course  is  to  charge 
the  prisoners  as  follows  : — "  that  you.  .  . 
committed  dacoity  and  that,  in  the  commiFsion 
of  such  dacoity,  murder  was  committed  by  one 
of  the  numbers,  and  that  you  have  thereby 
committed  an  offence  puishable  under  s.  396  of 
the  Penal  Code."  In  re  MUTTIRULAPPAN, 
1  Weir  447. 

(15) — Grievous  hurt  no  evidence  whether 
accused  actually  caused — Conviction,  amendment 
of— Penal  Code,  ss.  34,  392,  394,  395,  397.— 
The  prisoner  and  another  attacked  a  man  and 
beat  him  with  lathis.  There  was  no  evidence 
as  to  which  of  them  it  was  who  struck  the  blow 
which  broke  his  finger.  The  question  was 
whether  the  prisoner  could  be  properly  convicted 
under  s.  397,  Indian  Penal  Code,  fleid,  that 
the  punishment  provided  by  s.  397  can  be 
inflicted  only  on  the  person  actually  causing 
grievous  hurt,  and  not  on  a  person  who  might 
be  liable  for  grievous  hurt  committed  by  another 
only  in  virtue  of  s.  34  of  the  Indian  Penal  Code. 
Held,  therefore,  that  the  prisoner  was  not  liable 
to  enhanced  punishment  under  s.  .397.  S.  397 
does  not  create  a  substantive  offence,  and  a 
Court,  therefore,  should  not  frame  a  charge 
under  that  section  but  under  s.  892  read  with 
s.  397,  or  s.  395  read  with  s.  897,  as  the  case 
may  be.  BHAGWANT  v.  QUEEN-EMPRESS, 
3  0.C.  263. 

(16)— Penal  Code,  s.  39Q— Dacoity  in  the 
course  of  which  murder  is  committed, — If  a 
dacoit  in  the  progress,  and  in  pursuance,  of  the 
commission  of  a  dacoity,  commits  a  murder, 
all  of  his  companions  who  are  participating  in 
the  commission  of  the  same  dacoity  may  be 
convicted  under  s.  396,  Indian  Penal  Code, 
although  they  may  have  no  participation  in 
the  murder  beyond  the  fact  of  participation  in 
the  dacoity.  CHITTU  v.  EMPRESS,  P.L.R. 
1900,  44,  Cr.    (16  A.  86,  i^.;   16  A.  i31,  Not  F.) 

{n)— Robbery  with  murder,  when —  Penal 
Code,  ss.  37,  111,  149,  396.— Robbery  with 
murder,  when  committed  conjointly  by  five  or 
more  persons,  is  more  than  robbery,  and 
amounts  to  dacoity  with  murder  and  is  punish- 
able with  death.  PATAWPRE  v.  Queen- 
Empress  ;  Queen-Empress  v.  Patawpre  ; 
Pakalo  v.  Queen-Empress,  L.B.R.  1893 — 
1900.  194. 

(18)— Penai  Code,  s.  397 — Only  some  dacoits 
armed  viith  deadly  lueapons. — The  punishment 
provided  in  b.  397  of  the  Penal  Code  applies 
only  to  those  persons  taking  part  in  a  dacoity, 
who  themselves  use  deadly  weapons  or  cause 
grievous  hurt.  The  other  dacoits  who  may  be 
liable  only  by  virtue  of  s.  34  of  the  Code  are 
not  liable  under  s.  397,  but  only  uoder  s.  392 
or  395.  Queen-Empress  v.  Senta,  A.W.N. 
1899, 186  =  28  A.  404,  Note.  (21  M.  263,  A.W.N. 
1899,  76,  Diss.)  [F.,  28  A.  404  =  A.W.N.  1906, 
61  =  3  Cr.  L.J.  322.  3  O.C.  263;  R.,  14Cr.  L.J. 
432  =  20  Ind.  Cas.  416  =  7  L.B.R.  26.] 
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(19) — Assembly  with  object  of  committing 
dacoity  —  Admission. — The  members  of  an 
unlawful  assembly  were  held  to  be  guilty  of  an 
offence  under  s.  402  of  the  Penal  Code,  on  their 
own  admission  that  they  not  only  knew  that 
the  assembly  was  an  assembly  for  committing 
dacoity,  but  also  that  all  the  members  (mclud- 
ing  themselves)  composing  it  lived  on  the 
proceeds  of  dacoity,  and  had  no  other  means  of 

living.    Queen  v.  Kendra  Kamar,  7  W.R. 

Cr.  61. 

(20)— Robbery  with  violence— Penal  Code, 
s.  395 — Creating  fear  of  hurt. — A  body  of  men 
who  attack  and  plunder  a  house  by  the  mere 
fact  of  the  proprietor's  family  having  been  able 
to  make  their  escape  a  few  minutes  before  the 
robbers  forced  an  entrance  are  not  taken  out  of 
the  purview  of  s.  395,  Penal  Code.  If  the 
robbers  cause  or  attempt  to  cause  the  fear  of 
instant  hurt  or  of  instant  wrongful  restraint, 
tke  section  will  apply.  QUEEN  v.  KiSSOREE 
Pater,  7  W.R.  Cr.  35. 

{21)— Partici2jaiicn in  dacoity— Persons  fozind 
in  possession  of  property.  — V^hete  a  prisoner  is 
apprehended  eight  days  after  a  dacoity  v/ith 
part  of  the  plunder  in  his  possession,  there  is  as 
good  a  ground  for  charging  him  with  the 
dacoity,  as  with  having  received  or  retained  it 
with  guilty  knowledge,  Ke  oaght  to  be  charged 
in  the  alternative  form.  QUEEN  v.  MOTEE 
JOLAHA,  5  W.R.  Cr,  66. 

(21-a) — Participation  in  dacoity  —  Persons 
pund  in  possession  of  property. — The  presump- 
tion where  persons  are  found  within  six  hours 
of  the  commission  of  a  dacoity  with  some  of 
the  plundered  property  in  their  possession  is 
that  they  are  participators  in  the  dacoity,  and 
not  merely  receivers.  QUEEN  v.  CASSY  MULL, 
3  W,R.  Cr.  10 ;  Queen  v.  Motee  Jolaha, 
5  W.R.  Cr.  66. 

(22) — Houss-breahing  by  night. — Five  armed 
men  were  discovered  commit  ting  an  act  of 
house-breaking  by  night.  One  of  the  party 
was  engaged  in  cutting  a  hole  through  the 
wall,  while  the  others  stood  on  guard.  When 
the  alarm  was  given,  the  neighbours  ran  up, 
and  one  of  the  robbers  cut  down  one  of  the 
villagers.  Held  that  the  crime  of  which  they 
were  guilty  was  house-breaking  by  night,  and 
not  dacoity.  QUEEN  v.  RaVUT  RAJWAR,  W. 
R.  1864,  Cr.  39. 

(23) — Elements  of  offence. — In  a  case  of 
dacoity,  the  Judge  should  direct  the  jury  to 
convict  only  if  ibey  find  that  all  the  prisoners 
had  the  intention  of  causing  wrongful  loss  to 
the  prosecutor  cr  wrongful  gain  to  themselves. 
Queen  v.  Bonomolly  Ghose,  W.R.  1861, 
Cr.  8. 

(24) — Definition  of— Plunder.— The  definition 
of  dacoity  in  the  Penal  Code  is  so  wide  as  to 
extend  to  what  would  have  been  treated  as 
oases  of  plunder  under  the  old  law.  QUEBN  v. 
Khoyrat  ally  Beg,  3  W.R.  Cr.  60. 

(25) — Deadly  weapon  used  in  dacoity  or  rob- 
bery—Penal  Code,  s.  397. — A  conviction  under 
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s.  397,  Penal  Code,  for  using  a  deadly  weapon 
during  the  commission  of  robbery  or  dacoity  is 
good,  irrespective  of  the  number  of  thieves,  be 
it  five  or  under.  QUEENv.  DWARKA  AHEER,  2 
W.R.  Cr.  49. 

(26) — Gang  of  dacoits— Penal  Code,  s.  400.— 
In  a  charge  under  s.  400,  Penal  Code,  the  pro- 
secution should  establish  that  there  existed,  at 
the  time  specified,  a  gang  of  persons  associated 
together  for  habitually  commiiting  dacoity,  and 
that  the  accused  was  one  of  thp  gang.  QUEEN 
v.  MooKTARAM  Sirdar,  23  W.R.  Cr.  18. 

(27) — Dacoity,  conviction  for,  if  proper  when 
less  than  five  of  the  accused  charged  actually  con- 
victed—Charge of  dacoity  tf  sufficient  notice  of 
complicity  with  others  not  specified  —  Verdict  of 
jury — Weight  of  evidence,  Bigh  Court,  if  should 
discuss  —  Misdirection- — Where  eight  persons 
were  each  of  them  separately  charged  with 
dacoity,  but  the  jury  acquitted  four  of  them  but 
found  the  other  four  guilty,  the  evidence  before 
them  being  that  there  were  more  than  five 
persons  concerned  in  the  offence  even  if  the  four 
who  were  acquitted  were  not  there :  Held,  that 
the  charge,  as  against  each,  of  dacoity,  was 
sufficient  notice  to  each  of  the  accused  that  they 
were  charged  with  four  or  more  others,  and  the 
conviction  by  the  jury  of  dacoity  would  import 
a  finding  that  there  were  four  or  more  others 
engaged  with  each  dacoity.  The  mere  fact  that 
the  evidence  was  not  sufficient  to  convict  four 
of  the  accused  actually  charged  would  not  in  • 
any  way  afisct  the  question  of  the  number  of 
persons  engaged.  It  is  not  necessary  that  the 
charge  should  in  such  cases  specify  that  other 
persons  besides  those  convicted  and  acquitted 
took  part  in  the  dacoity  or  that  they  should 
be  referred  to  in  the  charge.  Although  in 
this  case  the  evidence  was  not  perhaps  such  as 
would  commend  itself  to  minds  professionally 
trained  to  weigh  testimony,  for  the  High  Court 
to  express  any  opinion  on  its  weight  would  be 
to  usurp  the  functions  of  the  jury.  It  had  only 
to  see  that  there  had  been  no  error  of  law  in  the 
proceedings  and  no  misdirection  to  the  jury. 
Rashidazzaman,  alias  Bara  Kazi  v.  King- 
Emperor,  15  C  W.N.  434  =  10  Ind  Cas.  684 
=  12  Cr.  L  J.193. 

See  ABETMENT,  25  B.  90  =  2  Bom.  L  R,  653. 

Identification    of  accused    in    case  of  dacoity 

—See  Accused  Person,  3  O.C.  72. 

See  Act  VI  of  1864,  3  Bom.  L.R.  419  =  25  B. 
712,  F.B. 

See  ACT  XXI  OF  1879,  37  P.R.  1881,  Cr. 

See  APPROVER,  11  W.R.  Cr.  21. 

Attempt  to  commit— See  ATTEMPT,  7  W.R.. 
Cr.  48. 

Charge  for — No  details  of  oSence — Conviction 
to  be  set  aside — Ev^idence  of  other  danoities— 
Admissibility— See  CHARGE— GENERAL,  1912: 
M.W.N.  49  =  13  Ind.  Cas.  781  =  13  Cr.  L.J. 
125. 

See  Charge— GENERAL,  17  B.  369,  7  P.R, 
1901,  Cr. 
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See  Confession— Confessions  ky  Co- 
accused— admissibility,  5  B.  63. 

Abandonment  of  charge  of,  if  bar  to  trial  for 
conapiracy- See  CONSPIRACY,  16  C.W.N.  1105 
=  16  Ind.  Gas.  257. 

Production  of  stolen  property  —  Other  evi 
dence  doubiful— Effect— S<'e  CONVICTION,  31 
P.W.R.  1913,  Cr.  =  314  P.L.R.  1913  =  21  Ind 
Gas.  473=14  Cr.  L.J.  fiOl. 

See  CRIM.  Pro.  Code,  1898,  s.  56,  11  W.R 
Cr.  20. 

Person  said  to  be  of  bad  character  not  neces 
sarily  a  dacoit— See  CriM.  PRO.  CODE,  1898 
s.  110,  15  O.C.  263  =  17  Ind.  Cas.  72=13Cr.  L 
J,  760. 

See  CRIM.  Pro.  Code,  1898,  s.  237  (l).  Rat 
Un.  Cr.  C.  34  =  Cr.  Rg.  16-6-1870, 

See  Crim.  Pro.  Code,  1898,  s.  239,  7  Ind 
Cas.  390  =  8  M.L.T.  2S6=1910  M.W.N.  510. 

See  Crim.  Pro  Code,  1898,  a.  423,  cl.  2,  2 
Weir  517. 

See  Evidence— General,  8  M.L.T.  244  = 
8  Ind.  Cas.  317  =  11  Cr.  L.J.  623. 

See  Evidence  act.  1872  s.  32  (D,  (3), 
7  L.B.R.  .33  =  20  Ind.  Cas.  90  =  14  Cr.  L.J  510 
^6  Bur.  L.T.  183. 

And  receiving  stolen  property — Distinct 
offences  —  See  JOINDER  OF  CHARGES  — 
General,  13  W.R.  Cr.  42. 

Joinder  of  charges  of,  forgery,  using  a  forged 
document  as  genuine  and  cheating  —  See 
Joinder  of  Charges— When  Legal,  ii 
C.W.N.  715  =  5  Cr.  L,J.  484. 

Joint  trial  of  three  separate —  See  JOINT 
Trial,  a. W.N.  1883.  12. 

Several- Separate  trials— See  JOINT  TRIAL, 
A.W.N.  1882,  180. 

See  Jurisdiction  of  Criminal  Courts 
—General,  9  A.  523  =  A.W.N.  1887,  131. 

Accompanied  vyith  murder  —  Constructive 
murder— See  MURDER,  2  Bom.  L  R.  325. 

Murder  by  one  of  the  dacoits — Liability  of 
other  dacoits— See  MURDER,  6  Bom.  L  R.  248. 

See  MURDER,  4  P.R.  1900,  Cr.  2  W.R.  Or. 
39. 

See  Pardon.  L.B.R.  1872-1892,  586. 

See  PENAL  CODE,  s.  107,  A.W.N.  1903,  2. 

See  PENAL  Code,  ss.  391,  392,  7  ML.T. 
340  =  5  Ind.  Gas.  797  =  11  Cr.  L.J.  249. 

See  Penal  Code,  s.  397,  16  C. P.L.R.  97. 

See  Penal  Code,  s.  400, 18  P.L.R,  1910,  Cr. 

See  Reference  to  High  Court,  lO  Bom. 
L.R.  632  =  8  Cr.  L.J.  148. 

See  Security  for  good  behaviour,  ii 

C.W.N.  129  =  4  Cr.  L.J.  464,  11  Cr.  L.J.  36  =  4 
Ind.  Cas.  789  =  6  ALJ.  961. 

See  Sentence— Capital  Sentence,  L. 
B.R.  1893—1900,  561. 

With  murder — Penal  Code,  s.  396 — See 
Sentence  —  Cumulative  and  separate 

sentences,  W.R.  1864,  Cr.  30. 
146 
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And  receiving  stolen  property  —  See 
Sentence— Cumulative  and  separate 
sentences.  W.K.  1864,  Cr.  27. 

See  Sentence— Imprisonment— Gene- 
ral, 13  W.R.  Cr,  27. 

See  Theft— Miscellaneous,  5  C.W.N. 
372. 

Daffadar, 

See  Ben.  ACT  VI  OF  1870.  s.  39.  oK  (2),  12 
C.W.N.  y67  =  7  Cr.  L.J.  188  =  35  C.  361. 

Dagger. 

See  ACT   XI   OF  1878, 
Weir  666. 

Daily  Fine. 

Continuing  offences  likely  to  be  committed 
after  proceeding— See  BEN.  ACT  III  OF  1885, 
s.  140,  37  C.  671  =  7  Ind.  Cas.  931  =  11  Cr.  L.J. 
540. 

Dam. 

Daming  the  stream  by  erection  of  a  bund — 
See  Grim  Pro.  Code.  1898,  s,  133,  32  C.  930 
=  2  Cr.  L.J.  762. 

Damages. 

See  Defamation. 

See  Compensation. 

See  Malicious  Prosecution. 

(l)  — Suit  for  damages  for  malicious  prosecu- 
tion— Oonviction  by  a  Criminal  Court  bars  such 
suit- — A  conviction  by  a  Criminal  Court,  even 
though  afterwards  reversed  on  appeal,  i^  evi- 
dence that  the  complainant  had  reasonable  and 
probable  cause  for  prosecuting  the  accused  ; 
and,  when  there  has  been  such  a  couvicbion, 
a  suit  for  damages  for  malicious  prosecution 
will  not  lie,  save  in  very  exceptional  circum- 
stances. Soobramony  Pillay  CHETTY  V. 
MAUNG  PO  LU,  2  L  B  R.  111.  (13  W,R.  276, 
3  M.H.C.  238,  21  A.  26,  R.) 

(2) —  Cheating  —  Criminal  prosecution  — 
Contract  for  sale — Breach— Suit  for  damages, — 
Where  the  defendant  who  had  contracted  to 
sell  certain  goods  to  the  plaintiff,  was  prosecuted 
in  the  Criminal  Court,  under  s.  417  of  the  Penal 
Code,  convicted  and  compelled  to  return  the 
consideration  money,  the  defendant  could  not 
again  be  sued  in  a  Civil  Court  for  the  value  of 
the  goods  and  for  damages  for  non-delivery. 
Prohlad  Tewar  Manjee  v.  Deb  Narain 
Ghosb,  18  W.R,  247. 

(3) — Injury  to  reputation— Malicious  prosecu- 
tion.— Damages  will  be  given  if  injury  is  done 
to  one's  reputation  by  maliciously  prosecuting 
him.  Ramjeeburn  Mookerjee  v.  Wooma 
Churn  Hajrah,  7  W.R.  117. 

(4) — Injury  to  personal  honour — Malicious 
prosecution  ~  Reasonable  and  probable  cause — 
Co7iviction  reversed  on  appeal. — Where  a  suit 
for  damage.=!  done  to  personal  honour  by  the 
defendant  maliciously  by  prosecuting  the 
plaintiff  in  a  case  where  the  plaintiff  was 
convicted  by  the  lower  Court,  but  acquitted  oa 
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appeal,  held  that  the  plaintiS  should  allege  and 
prove  that  the  defendant,  in  making  the  com- 
plaint, had  no  reasonable  or  probable  cause  for 
making  the  same.  No  such  allegation  could 
possibly  be  made,  or,  if  made,  could  be  support- 
ed, where  there  has  been  a  conviction  by  a 
Magistrate  having  jurisdiction.  KAZEE  KOI- 
BUTOOLLAH  v.  MOTEE  PjlSHKUR,  13  W.  R. 
276. 

(5) — Remoteness  of— Suit  for  trespass — Ex- 
penses of  criminal  proceedings. — The  plaintiffs, 
as  the  agents  of  the  hereditary  durmakurtah 
of  a  pagoda,  sued  the  committee  of  the  District, 
appointed  by  virtue  of  Act  XX  of  1863,  and 
their  servants,  for  a  trespass  by  the  defendants, 
in  forcibly  dispossessing  them  of  the  pagoda 
and  the  property  therein,  and  for  the  wrongful 
removal  and  the  retention  of  the  property, 
alleging  that  the  defendants  were  punished 
criminally  for  the  trespass  by  the  Magistrate, 
who,  after  enquiry  under  ss.  318  and  319  of 
the  Criminal  Procedure  Code,  restored  the 
.possession  of  the  pagoda  to  the  plaintiffs.  The 
damages  claimed  were,  besides  other  things, 
the  amount  of  counsel's  and  vakil's  fees  in  the 
criminal  proceedings.  Held  that  the  expenses 
incurred  in  the  criminal  proceedings  instituted 
by  the  plaintifis  were  not  recoverable  as 
damages,  such  damages  not  being  directly 
traceable  to  the  wrong  and  not  being  its 
natural  and  necessary  consequences.  VENKAT- 
ASA  Naicker  v.  T.  SBINIVASSA  Chariyar 
AGENT  OF  SRI  SHATAGOPASAMY  OF  SRI 
AGOBALA  MUTTUM  AT  TRIVELLORE,  4  M.H. 
C.  410. 


(6) — Loss  of  profits  from  non  cultivation — 
Magistrate' s  order  as  to  possession — Disputed 
possession — Non-cultivation — Grim.  Pro.  Code 
1872,  s.  531. — In  a  dispute  regarding  the  posses 
sion  of  certain  land,  an  order  was  passed  under 
s.  531  of  the  Code  of  Criminal  Procedure,  for 
bidding  both  the  plaintiff  and  the  defeadant 
from  interfering  with  the  tand  until  either 
established  his  title  in  a  Civil  Court,  in  conse 
quence  of  which  it  was  not  cultivated  in  the 
succeeding  year.  Held,  that  the  damages  did 
not  result  from  the  defendant's  act,  being  the 
consequence  of  the  order  of  the  Magistrate. 
AMMANI  AMMAL  v.  SELLA YI  AMMAL,  6  'Hi.. 
426.  [fleZ.  0)1.  12  Cr.  L.J.  14  =  9  Ind.  Cas. 
137  ;  R.,  10  C.L.J.  226  =  14  C.W.N.  96  =  3  Ind. 
Cas,  12.] 

Debt  really  due — Payment  made  in  the  ex- 
pectation of  bond  securing  the  debt  being 
returned — Return  of  another  and  a  false  bond 
— Money  paid  available  for  other  existing  debt 
— False  pretence — False  inducement — Fraud 
and  deceit — ,  or  loss,  remote,  if  contemplated 
— Conduct  of  parties  —  See  CHEATING  — 
General,  2  C.L.J.  524  =  3  Or,  L.J.  160. 

Attempt  at  cheating — False  representation 
io  pleader — Damage  or  harm  in  mind,  reputa- 
tion— Complainant,  position  of — See  CHEAT- 
ING—GENERAL,  7  C.L.J.  375  =  12  C.W.N. 
750  =  7  Cr.  L.J.  342. 


Damages — concluded. 
See  Compounding  Offence,  3  M.  6=5 

Ind.  Jur.  467. 

Suit  for— See  FALSE  IMPRISONMENT,  A.W. 
N.  1906,  263  =  3  A.L.J.  650, 

Criminal  trespass — Mischief  —  Damage  of 
one's  own  property  by  himself — Intention — See 
PENAL  Code,  ss.  447,  442,  7  Ind.  Caa.  812  = 
15  C.W.N.  224  =  11  Cr.  L.J.  532. 

Dancing  Girls. 

See  Prostitute. 

See  Prostitution. 

See  Penal  Code,  ss.  372,  373. 

Singing  obscene  songs — Brothel — See  BEN. 
ACT  III  OF  1906,  s.  2,  6  C.L.J.  710  =  6  Cr.  L. 
J.  423. 

Danger, 

See  ACT  IX  OP  1890,  s.  101,  13  P.R.  1906, 
Cr.  =  5Cr.  L.J.  81  =  59  P.L.R.  1907. 

Dangerous  Building. 

See  Nuisance  under  Grim.  Pro.  Code, 
5  P.R.  1890,  Cr. 

Dangerous  Weapon, 

Lathi — Walking  cane-stick  4  feet  long  and 
one  inch  thick — Whether  dangerous  weapon — 
See  Penal  CODE,  ss.  97,  99,  102,  323,  334, 
351,  352,  14  Cr.  L.J.  442  =  20  Ind,  Gas.  602. 

Dashe-upyat. 

whether  an  arm— See  ACT  XI  OF  1878, 
s.  4,  5  L.B.R.  207  =  3  Bur.L.T.  91  =  8  Ind. Cas. 
972. 

Datura, 

Causing  death  by  administration  of — See 
Penal  Code,  s.  304,  U.B.R,  1897—1901, 
Vol.  I,  296. 

Deadly  Weapon. 

See  Penal  Code,  s.  148,  I5  a.  19  =  A.W.N. 
1892,  158. 

Bamboos,  if  deadly  weapons — See  RIOTING, 
1  Weir  70. 

Deaf  and  Dumb  Person. 

See  Accused  Person. 

See  Crim.  Pro.  Code,  1898,  ss.  340,  341. 

(1)— Crjm.  Pro.  Code  (1898),  s.  341— Dea/ 
and  dumb  accused  person  unable  to  understand 
proceedings — Commitment  to  Sessions — Powers 
of  High  Court. — Where  a  Deputy  Magistrate 
committed  the  accused,  who  had  been  until 
recently  in  a  lunatic  asylum  and  who  was  deaf 
and  dumb  and  could  not  be  made  to  understand 
the  proceedings,  to  the  Sessions  on  a  charge  of 
murder  and  forwarded  the  proceedings,  under 
s.  341  to  the  High  Court,  held,  that  law  does 
not  contemplate  that  the  Sessions  trial  shall 
necessarily  take  place.  It  is  discretionary  with 
the  High  Court  in  such  cases  of  commitment 
to  order  whether  the  trial  should  proceed  or  not, 
and  it  should  consider  whether  any  benefit  will 
be  likely  to  result  especially  to  the  accused  by 
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Deaf  and  Damb  Person — continued. 

such  trial.  QUEEN-EMPRESS  v.  SOMIR  BOWRA 
aHas  SOMIR  Baba,  27  C. 368  =  4  C.W.N.  421. 
[Rel.  on,  12  Gr.  L  J.  386  =  11  Ind.  Gas  250  = 
U.B.R.  1910,  4th  Qr.  57;  R..  12  Or.  L.J.  613 
=  12  Ind.  Cas.  989  =  13  P.R.  1911.  Cr.] . 

(2)— Crim.  Pro.  Code,  1872,  s.  136— Deaf 
and  dumb  accused.  — ^here  a  deaf  and  dumb 
aocuaod  is  oh;irged  witb  an  offence,  the  Judge 
should  proceed  with  the  trial,  and  if  he  consi- 
dered that  the  accused  had  not  understood  the 
proceedings  and  the  trial  resulted  in  conviction, 
the  case  should  be  reported.  EMPRESS  v. 
MATHURIA,  A.W.N.  1881,  15. 

(3)— Criw.  Pro.  Code  (1872),  s.  186— Dea/ 
and  dumb  accused. — Held  that  the  inability  of 
the  accused,  on  account  of  her  being  deaf  and 
dumb,  was  not  a  ground  for  refraining  from 
passing  sentence  on  her,  if  there  was  no  reason 
to  doubt  the  guilt  of  the  accused  or  that  she 
was  criminally  responsible  for  the  act  by  reason 
of  understanding  the  nature  and  consequences 
of  it.  Empress  v.  Mathuria,  A.W.N.  1881, 
Si. 

(4) — Deaf  and  dumb  person — Found  guilty  of 
murder — Inabiliiy  to  understand  proceedings — 
Proper  course  to  deal  ivith  him — Report  under 
s.  471,  Crim,  Pro.  Code. — Where  a  deaf  and 
dumb  person  who  was  unable  to  understand 
the  proceedings  of  the  trial  was  found  guilty  of 
murder,  the  proper  course  to  be  taken  is  to  treat 
him  as  a  lunatic  and  to  report  his  case  under 
s.  471,  Crim.  Pro.  Code,  for  orders  of  the 
•Government.  CROWN  v.  DoST  MUHAMMAD, 
13  P.R.  1911,  Cp.  =  89  P.W.R.  1911  =  12  Ind. 
Cas.  989  =  12  Cr.  L.J.  613.  (37  P.R.  1869,  Cr., 
F.\  34  P.R.  1885,  Cr.,  22  W.R.  35  and  72.  Cr. 
and  27  C.  368,  R.) 

(5) — Evidence —  Daaf  and  dumb  witness — 
Incapable  of  understanding  questions  put  in 
■  cross-examination — Not  a  competent  loiiness — 
Trial  by  jury— Misdirection,  what  amounts  to. — 
A  witness,  who  was  so  deaf  and  dumb  that  it 
was  found  impossible  to  make  her  understand 
the  question  put  to  her  in  cross  examination, 
was  not  a  competent  witness,  and  her  evidence 
ought  to  have  been  struck  out ;  and  a  convic- 
tion based  solely  on  her  evidence  must  be 
quashed.  Where  a  prosecution  witness,  who 
identified  the  accused  for  the  first  time  six  weeks 
after  the  occurrence  of  dacoity,  said  that  he  did 
not  identify  any  of  them  at  an  earlier  identifi- 
cation parade,  but  there  was  no  other  evidence 
whether  they  were  or  were  not  present  at  that 
earlier  parade,  the  District  Judge  wrongly  told 
the  jury  that  the  accused  were  not  present  at  it. 
Held,  that  the  statement  amounted  to  a  mis- 
direction ;  and  there  being  absolutely  no  other 
evidence  against  the  accused,  except  that  of 
this  one  witness  who  identified  them  six  weeks 
after  the  dacoity,  it  is  not  safe  to  convict  them. 
Where  the  Sessions  Judge  failed  to  bring  to 
the  notice  of  the  jury  a  fact  of  great  importance 
elicited  in  cross-examination,  viz.,  that  the 
only  witness,  who  identified  another,  accused, 
was  terrified  and  not  in  her  proper  senses  on 
the  night  of  the  dacoity.     Held,  that  failure  to 


Deaf  and  Damb  Person— concluded. 

to  do  so  amounted  to  a  misdirection.  Further, 
held,  there  being  no  other  evidence  against  this 
accused,  it  is  not  safe  to  convict  him  upon  the 
evidence  of  such  a  witness.  Vekatten  v. 
EMPEROR.  1912  M  W.N.  100  =  14  Ind.  Cas. 
653  =  13  Cr.  L.J.  271. 

See  Crim.  Pro.  Code,  1898,  ss.  340,  426, 
348,  19  W.R.  37,  Cr. 

Deaf  Mute. 

See  Evidence  Act,  1872,  ss.  8, 32, 118, 119, 
5  O.C.  246. 

Possession  of  stolen  property  by  a — Presump- 
tion—See Evidence  act.  1872,  s.  114  ia), 
1914  M.W.N.  821  =  15  Cr.  L.J.  578  =  25  Ind. 
Cas.  330. 

Death. 

See  Culpable  homicide. 

See  Murder. 

See  Rash  and  Negligent  act,  causing 

DEATH  BY. 

See  Sudden  death. 

(1) — Death  caused  by  an  act  criminal  in  itself 
— Subordinate  Magistrates  not  empoioered  to  try 
without  permission  case  in  which  death  is  caused 
— Ill  case  of  doubt.  Magistrate  to  commit  to 
Court  of  Session. — When  death  is  caused  by 
an  act  which  is  criminal  in  itself  irrespective 
of  its  consequences,  the  decree  of  guilt  of  the 
offender  depends  on  the  intention  or  knowledge 
with  which  he  did  the  act,  acd  the  sections 
under  which  he  may  be  convicted  are  ss.  302, 
304,  325,  323  and  352,  with  variations  on  ac- 
count of  the  weapon  or  means  used,  the  provo- 
cation and  so  forth,  but  s.  304-A  does  not  come 
into  the  list  at  all,  and  ss.  304-A, "338.  337  and 
336  apply  only  to  acts  done  without  any  crimi- 
nal intent.  As  a  rule  a  subordinate  Magistrate 
ought  not  to  try  any  case  in  which  daath  is 
caused,  without  firtt  obtaining  the  orders  of 
the  District  Magistrate  to  do  so.  When  there 
is  any  doubt  whether  the  intention  or  know- 
ledge of  the  accused  was  such  that  the  offence 
would  be  culpable  homicide,  the  case  should 
not  be  tried  by  any  Magistrate,  but  should  be 
committed  to  the  Court  of  Session.  CROWN 
V.  SAN  PE,  1  L  B.R.  259.  (4  C.  764,  F.) 

Omission  to  report  sudden — In  a  house  — 
See  CRIM.  PRO.  CODE,  1898,  s.  45,  12  M.  92 
=  1  Wair  102  =  2  Weir  38. 

Death  of  one  of  the  parties,  before  the 
terminaticn  of  proceedings — See  GRIM.  PRO. 
Code,  1898,  s.  145,  2  C.L.R.  264. 

Sentence  of — Delay  between  passing  of  sen- 
tence in  Sessions  Court  and  final  orders  iu  the 
High  Court  if  sufficient  ground  for  not  confirm- 
ing sentence  of  death— See  GRIM.  PRO.  CODE, 
1898,  ss.  154,  374,  17  C.W.N.  1213. 

Death  of  appellant  pending  appeal  —  See 
Grim.  Pro.  Code,  1898,  s.  431,  Rat.  Un.  Cr. 
0.  707  =  Cr.  Rg.  40  of  1894. 

Statement  by  deceased  as  to  the  cause  of  his 
— Admissibilitv— See  EVIDENCE  ACT,  1872, 
s.  32  (1),  6  C.L.R.  278. 
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Death —concluded . 

Robbery  attended  with—  See  GRIEVOUS 
Hurt,  6  W.R.  Cr.  16. 

Death  by  Negligence. 

See  Grievous  Hurt,  3  a.  776. 
Death  of  Party. 

See  ABATEMENT  OF  APPEAL. 
Debt. 

Advance  in  the  nature  of — See  ACT  XIII  OF 
185y.  13  Bom.  L.R.  348  =  11  Ind.  Cas.  586  =  12 
Ct.L.J.  402. 

Really  due— Payment  made  in  the  expect- 
ation of  bond  securing  the — bemg  returned — 
Return  of  another  and  a  false  bond — Money 
paid  available  for  other  existing  debt — False 
pretence  — False  inducement—Fraud  and  deceit 
— Damage  or  loss,  remote,  if  contemplated — 
Conduct  of  parties — Ste  CHEATING  — GENE- 
RAL, 2  C.L.J.  524  =  3  Cr.L.J.  160. 

Debtor. 

See  DEBTOR  AND  Creditor. 

Arrest  of  judgment — Going  to  Court — See 
ARREST,  3  W.R.  Cr.  53. 

Forging  release  to  screen  himself  from 
liability  to  pay  the  debt— See  FORGERY,  11 
M.  411  =  1  Weir  549. 

Removal  of  property  without  consent  to 
satisfy  one's  own  claim— See  THEFT— THINGS 
WHICH  MAY  BE  THE  SUBJECT  OF  THEFT,  lb 
A.  88  =  A.W.N.  18i)5,  i^o3. 

See  Theft— THINGS  which  may  be  the 
SUBJECT  of  theft,  ^'I  C.  1017,  1  Weir  405. 

Creditor  taking  debtor's  property  to  enforce 
his  claim— See  THEFT— THINGS  IN  RESPECT 
OF  WHICH  THE  OFFENCE  OF  THEFT  CAJSNOT 
BE  COMMITTED,  22  C  66y. 

Debtor  and  Creditor. 

(D— Act  II  of  1899  (Stamp),  ss.  62  (1)  (6), 
64  (c) — Entry  *«  account  book  made  by  debtor. — 
A  money-lender  and  cloth-seller,  being  illiterate, 
kept  a  register  divided  into  columns,  in  which 
his  customers  used  to  make  or  caused  to  be 
made  entries  of  the  loan  taken  or  purchases 
made  by  them.  They  also  noted  or  caused  to 
be  noted  in  the  book  the  payments  made  by 
them.  A  pleader,  who  owed  him  a  sum  of 
Rs.  90-2-0,  paid  this  sum,  and  caused  his  clerk 
to  enter  in  the  column  of  remarks  in  the  account 
book  with  reference  to  this  payment,  a  note  t6 
the  effect  that  the  lull  amount  had  been  repaid. 
No  receipt  for  money  paid  was  asked  for.  Held, 
that  the  monoy-lenaer  could  not  be  convicted 
either  under  s.  62  U)  (<>).  Act  II  of  1899,  as  the 
entry  was  not  made  by  the  accused,  or  under 
s.  64  (c)  of  the  commission  of  "  any  other  act 
calculated  to  deprive  the  Government  of  any 
duty"  under  the  Act.  EMPEROR  v.  KalLU 
Mal,  A.W.N.  1903,  173. 

See  Act  I  of  1879,  art.  52,  11  C.  267. 

See  CRIMINAL  Breach  of  Trust,  135  P. 
L.R.  1901. 
See  Fraud,  Rit.  Un.  Cr.  C.  no. 


Debtor  and  Creditor— concluded. 

See  PENAL  Code,  ss.  379.  403,  406  and  411^. 
6  Bom. L.R.  1093. 

Advance  to  brokers  on  pro-notes — Loan  or 
trust— Relation  of— See  PENAL  CODE,  s.  405, 
6  LB.R.  62  =  17  Ind.  Cas.  824  =  5  Bur.L.T. 
143=13  Cr.L.J.  888,  F.B. 

See  PenalCode,  ss.  422,511,28  0,314  = 
5  C.W.N.  174. 

See  Sanction  to  prosecute— Who  may 

APPLY  for  sanction,  26  A.  1  =  A.W.N.  1903, 
171,   A.W.N.  1903,  170. 

Debts,  Collection  of,  on  SuccesBion. 

See  ACT  XXVII  OF  1860. 
Debutter  Estate. 

See  Dispute  as  to  possession  of  im- 
moveable PROPERTY,  10  C.W.N.  1088  =  4 
Cr.L.J.  215. 

Decision. 

Withdrawal  of  proceedings  by  petitioner — 
Award  of  costs — Order  allowing  withdrawal, 
whether  a— See  Grim. Pro. Code,  1898,  ss.  145, 
148,  9  Ind.  Cas.  289  =  9  M.L.T.  324  =  12  Cr.L.J. 
49. 

Declaration. 

See  Dying  Declaration, 

Declaratory  Decree,  Suit  for. 

(1)  — Orders  of  Criminal  Court — Order  as  to 
nuisance — butt  to  set  aside  order  of  Magistrate 
under  ActXXY  of  i86l,  ss.  3u8  to  3i5— Juris- 
diction of  Civil  Court. — The  plaintiff  built  a 
bridge  over  a  certain  khal  (canal),  which  was 
removed  by  order  of  the  Magistrate  under 
ch.  XX  of  the  Crim.  Pro.  Code  ;  the  defend- 
ant, it  was  alleged,  set  the  Magistrate  in 
motion.  The  plaintiff  now  sued  the  defend- 
ant for  a  declaration  of  his  right  to  erect  the 
bridge  in  question,  and  to  have  the  order  of  the 
Magistrate  set  aside,  held,  that  no  MUch  suit 
would  lie,  The  Judge  in  the  Court  below  held 
that  a  suit  would  lie  to  try  the  plaintiff's  right 
to  erect  a  bridge  over  the  khal.  Held,  on 
appeal,  the  suit  ought  to  have  been  dismissed. 
Madhab  Chandra  Guho  v.  Kamala  Kant 
CHUCKEEBUTTY,  6  B.L  R.  643  =  15  W.R.  293. 

Declaratory  suit  to  set  aside  award — See 
ACT  I  OF  1877,  s.  42,  15  W.R.  293  =  6  B.L.R. 
643. 

Sfe  ACT  I  OF  1877,  s.  42,  5  C.  7  =  4  C.L.R 
809,  F.B.,  17  B.  293,  6  M.  376,  17  W.R.  281, 
22  W.R.  329. 

Decree. 

See  CONTEMPT  OF  COURT,  27  A.  380  =  2 
A.L.J.  18  =  A.W,N.  iy05,  10. 

Order  for  maintenance  —  Civil  Court's 
decree  for  restitution  of  conjugal  rights — See 
Maintenance,  27  a.  483  =  A.W.N.  1905,  54 
=  2  A.L.J.  160. 

Decree,  Construction  of. 

See  Crim,  Pro.  Code,  1898,  s,  144,  2  Weir 
74, 
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Decree  holder. 

Arrest  of  jadgment-debtor  —  Judgment- 
debtor  allowed  to  go  by,  and  process-server 
—See  PrNaL  Code.  s.  224,  7  Ind.  Cas.  392  = 
11  Cr.L  J.  477  =  8  M.L.T.  286. 

Decree  nisi. 

ESect  ot—See  PENAL  CODE,  s.  863,  18  C. 
W.N.  484  =  15  Cr  L.J.  72  =  22  Ind.  Cas.  424  = 
410.  714. 

Decree,  not  inter  partes. 

Decrees  of  Civil  Court  not  inter  partes — 
Possession  under  such  decree — Jurisdiction  of 
M.igistrate  to  declare  opposite  party's  posses- 
sion—See Crim.  Pro.  Code,  1898,  s.  145, 13 
Cr.L. J.  583=16  Ind.  Cas.  999. 

Deeds,  Registration  of. 

See  BEN.  ACT  IX  OF  1862. 

De-facto  Holder. 

Acts  of  de  facto  holder  of  legal  office — 
Pre-nqnisites  of  de  facto  officer — Sanction  by  de 
facto  officer— S«?e  PENAL  CODE,  ss.  121-A, 
123,  J5  C.L.J.  517  =  16  Ind.  Cas.  257  =  13  Or. 
L.J.  609. 

Defamation. 

See  Libel. 

See  Penal  Code;  ss.  499,  500. 

(I)— Penal  Code,  ss.  499  and  500— Defama- 
tion, what  constitutes. — The  oSence  of  defama- 
tion may  be  commttied  whether  the  effect 
mentioned  in  s.  499,  Penal  Code,  as  intended 
or  probable,  is  produced  or  not.    HIGH  COURT 

Proceedings,  12th  May  1873,  No.   1782, 
1  Weir  575. 

(2)— Penal  Code,  ss,  499  and  bOO— Defama- 
tion what  constitutes. — To  support  a  charge 
of  defamation,  it  is  not  necessary  to  show  that 
the  character  of  the  person  defamed  as  being 
actually  injured.  It  is  sufficient  to  show  that 
the  person  makmg  the  imputation  intended  or 
has  reason  to  believe  that  the  defamatory 
words  would  have  that     effact.      HIGH  COURT 

Proceedings,  12th  May  1883,  No.    1785, 
1  Weir  575. 

[i)— Penal  Code,  s.  199,  Excep.  9—  Defa- 
viaiion,  ivhit  amounts  to. — At  a  meeting  of  the 
villagers  held  to  arrange  for  the  performance 
of  the  "  Piittiibhishek^.m  "  ceremony  of  the 
reading  of  a  "  Puranum,"  the  accused  said  of 
the  complainant,  the  spiritual  head  of  the 
Vaishnava  sect  in  the  village  that  the  members 
of  the  complainant's  house  should  not  be  invited 
to  assemblies  for  being  shown  religious  respect 
as  they  were  unworthy.  Held,  that  the  words 
were  not  defamatory  and  that,  even  if  defa- 
matory, the  accused  was  protected  by  Excep.  9. 
Vinjamuri  Subramania  aiyah  v.  MUD- 
AMBi  Krishn\macharlu,  1  Weir  613. 

(4) — Civil  suit  for  damages-  Lnxo  applicable 
— Ptnal  Code,  ss.  499.  500.— The  principles 
embodied  in  the  Penal  Code  regarding  defama- 
tion are  well  adapted,  to  supply  the  test  by 
whioh  the  liability   or  otherwise  of  defendants 
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to  civil  suits  should  be  decided.  Defamatory 
statements  contained  in  a  petition  preferred  in 
judicialproceedingsarenotabsolutely  privileged. 
The  English  Law  of  defamation  should  not  be 
applied.  ABDUL  H.1KIM  v.  TEJ  CHANDRA 
MUKER.JI,  3  A.  815  =  A.W.N.  1881,  81.  [p., 
15  Cr.L.J.  281  =  23  Ind.  Cas.  -189;  R.,  6  A* 
220  =  A.W.N.  1884,53.  10  A.  425,  22  A.  234 
29  A.  685  =  4  A.L.J.  605  =  A. W.N.  1907  235  = 
6  Cr.L.J.  197,  14  B.  97,  23  C.  8H7,  26  C.  653 
10  M.  28,  36  M.  216  =  1912  M.W.N.  476  =  11 
M.L.T.  416  =  14  Ind.  Cas.  659  =  23  M.L.J.  .39 
=  13  Cr.L.J.  275,  3  L.B.R.  265.] 

{b)— Defamation  —  Proof.  —  To  sustain  a 
charge  of  defamation,  it  is  not  necessary  to 
prove  that  the  complainant  actually  suffered 
directly  or  indirectly  from  the  scandalous  im- 
putation made  on  him  by  the  accused.  It  is 
sufficient  to  show  that  the  accused  intended  or 
knew  or  had  reason  to  believe  that  the  impu- 
tation made  by  him  would  harm  the  reputation 
of  the  complainant.  QUEEN  v.  THAKUR  Das 
6  N.W.P.  86. 

(6) — Defamation— Failure  to  prove  making 
and  publishing, — The  omission  to  prove  the 
making  and  publishing  of  an  alleged  libel  by 
the  accused  is  more  than  an  irregularity.  It  is 
a  defect  which  vitiates  the  conviction.  MOHI- 
DEEN  ABDUL  KADIR  v.  EMPEROR.  27  M  238 
=  2  Weir  408. 

(1)— Penal  Code.  s.  i99— Defamation— Pub- 
lication, what  amounts  to. — Hild  by  the  Full 
Bench  (Duthoit,  J,,  dissenting). — Where  a  person 
sends  a  notice  in  closed  cover  containing  defa- 
matory matter  about  the  recipient  of  the  notice, 
but  which  is  not  communicated  by  the  writer 
to  any  other  person,  it  is  not  such  a  "making" 
or  "publication"  as  could  "harm"  the  prosecutor 
in  the  sense  given  to  that  word  in  Ezpl.  4.  Per 
Mahmood,  J  — The  words  "harm  the  reputation 
of  such  person"  in  the  section  mean  imputation 
on  a  man's  ch=»racter  made  and  expressed  to 
others,  so  as  to  lower  him  in  their  estimation. 
Anything  which  lowers  him  merely  in  his  own 
estimation  does  not  constitute  defamation.  But 
if  it  could  be  proved  that  the  publication  to  the 
prosecutor  only  was  intended  or  calculated  to 
provoke  a  breach  of  the  peace,  the  libel  would 
amount  to  a  criminal  oSence,  but  not  defama- 
tion. Per  Oldfield,  J. — The  essence  of  the 
offence  of  defamation  in  the  Penal  Code  is  the 
intention  to  harm  the  reputation,  and  that 
necpssarily  require.s  publicity  to  be  given  to  the 
imputation.  The  offence  is  not  dependent  on 
there  being  provocation  to  cause  a  breach  of 
the  public  peace,  that  offence  being  otherwise 
provided  for  in  the  Code.  Queen-Empress 
v.TakiHussain,7  A.205,  P.B.  =  A.W  N.  1884, 
340.  [fi.,  11  Cr.L.J.  28l  =  5Ind.  Cas.  892  = 
6  P.W.R.  1910,  Cr.  =  10P.R.  1910.] 

(8)— Penal  Code,  ss.  499,  500— Proof  of 
publication. — Where  a  charge  was  amended  on 
the  motion  of  the  accused  and  the  charge,  as 
amended  was  to  the  effect  that  the  publication 
of  a  defamatory  matter  was  by  handing  over  the 
manuscript   to  the  printer  for   being   printed, 
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held,  that  the  prosecution  had  sufficiently- 
proved  the  publication  by  the  production  of  the 
printed  copy  and  such  copy  was  admissible 
under  s.  66  (2)  of  the  Evidence  Act,  inasmuch 
as  the  accused,  who  should  have  known  that 
he  would  be  required  to  produce  the  original, 
had  not  produced  it.  SOOSAI  NAIDU  v.  REVD. 
Father  Durrientort,  l  Weir  579. 

(9) — Penal  Code,  ss.  499,  500  —Sending  notice 
to  complainant  containing  defamatory  matter. — 
The  mere  sending  of  a  notice  to  a  person,  albeit, 
containing  matter  of  a  defamatory  nature, 
cannot  be  held  to  be  equivalent  to  making  or 
publishing  an  imputation  incending  to  barm,  or 
knowing  or  having  reason  to  believe  that  it  will 
harm  the  reputation  of  the  person  to  whom  it 
is  addressed.  QUEBNEmpress  v.  SADASHIV 
ATMARAM,  18  B.  205. 

(10)— Penal  Code,  ss.  499  and  500— Publica- 
tion— Dictating  defamatory  letter  to  another, — 
The  dictating  of  a  defamatory  letter  to  a  third 
person  would  amount  to  publication.  VarnA- 
KOTE  ILLATH  KRISHNA  NAMBUDRI  v. 
KOTALMANA  KESHAVAN  EMBRANTRI,  I  Weir 

579. 

{lO-a}— Penal  Code,  ss.  499  and  500— Publica- 
tion outside  British  India^ — Where  a  latter 
containing  defamatory  matter  was  dictated  to 
the  writer  in  Trivandram,  held,  that  the  oSence 
was  committed  in  Travancoro  and  not  in  British 
India.      Varnakotb     Illath     Krishnan 

NAMBUDRI  V.  KOTALMANA  KESHAVAN  EM- 
BRANTRI, 1  Weir  579. 

(11) — Penal  Code,  s.  499 — Original  intention 
of  accused  not  to  publish,  Tuateriality  of. — In 
order  to  sustain  a  charge  under  s.  499,  it  is  not 
material,  whether  the  accused  originally  intend- 
ed to  publish  the  defamatory  matter  or  not.  It 
is  sufficient  that  he  ultimately  publishes  it. 
In  re  Pariasamy  Kotasamy  Tever,  1  Weir 
580. 

(12) — Penal  Code,  s.  499  —  Defamation  — 
Statement  by  accused  in  a  crimijial  case  in  good 
faith. — Where,  in  an  application  for  the  transfer 
of  a  criminal  case,  the  accused  in  the  present 
case  (being  the  accused  in  that  case  also)  stated 
that  the  complaint  against  him  was  instituted 
under  the  instigation  of  the  complainant  in  the 
present  case,  for  the  purpose  of  prejudicmg  him 
in  the  defence  to  a  civil  suit  which  the  latter 
had  caused  to  be  brought  against  him,  held, 
that  the  statement  did  not  amount  to  defama- 
tion, as  the  imputation  was  made  in  good  faith 
for  the  protection  of  the  interest  of  the  person 
making  it.  The  English  Law  would  not  be 
applicable  to  such  a  case.  ISURI  PRASAD 
SINGH  V.  Umrao  Sing,  22  A.  234  =  A.W.N. 
1900.  46.  (17  B.  573,  19  B.  340.  8  W.R.Cr.  45, 
14  W.R.Cr.  27,  3  A.  815,  R.)  [F.,  13  Cr.  L.J, 
25  =  13  Ind.  Cas.  217  =  5  S.L.R.  133;  ii.,  29  A. 
685  =  4  A.L.J.  605  =  A.W.N.  1907,  235  =  6  Cr. 
L.J.  197,  36  M.  216  =  13  Cr  L.J.  275  =  14  Ind. 
Cas.  659  =  23  M.L.J.  39  =  11  M.L.T.  416=  3L. 
B.R.  262,  17  C.L.J.  105  =  17  C.W.N.  554  =  18 
Ind.  Cas.  737.] 
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(13) — Penal  Code,  s.  i99~Defamation— Ex- 
press malice — Evidence  of  previous  conduct  of 
the  coynplainant  similar  to  the  one  alleged. — The 
accused  who  wrote  a  letter  to  the  Government 
of  India,  alleging  that  the  complainant,  a  Sub- 
Judge,  used  abusive  language  to  certain  res- 
pectable native  litigants  appearing  in  his  Court, 
and  that  there  were  also  other  instances  of 
similar  treatment,  was  charged  with  defama- 
tion. The  prosecution  gave  evidence  to  prove 
that,  in  making  the  charges  contained  in  the 
alleged  libel,  the  defendant  was  actuated  by 
express  malice  towards  the  complainant.  Held, 
that  the  accused  was  entitled  to  let  in  evidence 
and  to  elicit  that  the  complainant  had,  on 
other  occasions,  used  abusive  language  to 
natives  who  had  to  appear  before  him,  as  it 
related  to  the  question  of  the  complainant's 
reputation,  which  the  accused  had  harmed, 
and  as  the  malicious  intention  or  otherwise  of 
the  accused  should  be  gathered  from  the  docu- 
ment as  a  whole.     LAIDM.\N  v.   Hearsey,   7 

A.  906  =  A.W.N.  1883,  272. 

(U)— Penal  Code,  s.  499,  Excep.  8— 
Privileged  communication — Good  faith  —  Evi- 
dence Act,  s.  105 — Burden  of  proof —Cross- 
examination  of  complainant  —  Practice. — Two 
ingredients  are  essential  to  the  establishing  of 
the  protection  under  Excep.  8  of  s.  499,  I. P.O.; 
(1)  that  the  accusation  must  be  made  to  a 
person  in  authority  over  the  party  accused ; 
and  (2)  that  the  accusation  must  be  preferred 
in  good  faith,  that  is  to  say,  with  such  reason- 
able care  and  attention  on  the  part  of  the  person 
making  it,  in  first  satisfying  himself  of  the 
truth  and  justice  of  the  charge,  as  an  ordinary 
man  should  be  expected  to  exercise.  S.  105  of 
the  Evidence  Act  throws  upon  the  accused  the 
burden  of  proving  the  existence  of  circum- 
stances  bringing  the    case    within    Excep.  8, 

B.  499,  I.P.C  ;  the  Court,  under  that  section, 
should  presume  prima  facte  the  absence  of  such 
circumstances.  [R.,  10  A.  425,  17  B.  573.] 
The  counsel  for  the  accused,  in  a  defamation 
case,  when  the  accused  wants  to  bring  in  evi- 
dence to  prove  the  truth  of  the  defamatory 
matter,  should  distinctly  and  separately  cross- 
examine  the  complainant  on  all  the  matters 
upon  which  evidence  is  intended  to  be  brought. 
If  he  fails  to  do  this,  it  is  a  subject  for  serious 
consideration  whether  he  should  bo  subsequent- 
ly allowed  to  tender  proof,  as  to  the  material 
incidents  of  which  he  has  not   cross-examined. 

Queen-Empress  v.  Dhun  Singh,  6  A.  220 
=  A.W.N.  1884,53. 

(15) — Penal  Code,  s.  500 — Defamation — 
Privileged  com7nunicatio7i — Express  ynalice, — 
Where  the  accused  told  a  friend  of  his,  and 
subsequently,  at  his  instance,  wrote  to  the 
superior  officer  of  the  complainant,  to  the  efiect 
that  the  complainant  and  his  friend's  wife  had 
been  seen  behaving  on  a  certain  night  in  such 
a  manner  and  under  such  circumstances  as  to 
render  unavoidable  the  conclusion  that  acts  of 
impropriety  took  place  between  them,  and  it 
was  found  that  the  accused  honestly  believed 
in  the  truth  of  the  statements,    held,   that   in 
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order  to  convict  the  accused,  express  malice 
should  be  proved  for  the  prosecution.  GRANT 
V.  Emperor,  U  C.W.N.  390  =  8  Cr.  L  J.  160. 

(16) — Penal  Code,  s.  499,  exceps.  2  and  9 — 
— Privilege— Good  faith—  Public  good. — The 
editor  of  a  newspaper  in  commenting  upon  the 
appointment  of  the  complainant,  vvho  had  not 
passed  the  public- service  examination,  as 
required,  by  the  rules  prescribed  by  the  Collect- 
or, made  the  following  remarks  "  Has  his 
(the  complainant's)  character  been  enquired 
into  ?  Does  no  one  remember  that  this  very 
man  was  sent  by  the  Subordinate  Judge  of 
Sholapur  to  be  prosecuted  ?  Are  not  the  pro- 
ceedings instituted  by  the  Subordinate  Judge  to 
be  found  on  the  record  ?"  Although  it  was 
true  that  the  complainant  had  been  charged  by 
the  Subordinate  Judge  before  the  Magistrate 
with  misconduct  in  the  performance  of  his 
duties,  yet  the  District  Judge  had  held  that 
there  were  no  grounds  for  the  prosecution 
ordered  by  the  Subordinate  Judge.  The  accused 
was  also  shown  to  bo  aware  of  the  withdrawal 
of  the  criminal  charge  and  the  reasons  for  the 
withdrawal.  Held  that,  under  these  circums- 
tances, the  accused  was  not  justified  in 
insinuating  that  the  complainant  was  a  person 
of  doubtful  character,  because  he  had  been 
criminally  prosecuted,  and  that  he  was  not 
entitled  to  the  benefit  of  the  second  and  ninth 
exceptions  to  a.  499.  IMPERATRIX  v.  B. 
KAKDB.  i  B.  298  =  5  Ind.  Jur.  210. 

{n)— Penal  Code,  s.  499,  excep.  9  —  Good 
faith. — The  accused,  who  was  watching  a  civil 
case  on  behalf  of  his  panner,  the  defendant  in 
the  suit,  informed  the  Judge  that  the  com- 
plainant was  tampering  with  the  witnesses,  and 
prayed,  therefore,  that  the  complainant  might 
be  ordered  to  sit  in  the  Court.  The  accused  was 
charged  with  defamation  for  this  imputation 
and  was  fined  Rs.  25.  Held,  that  the  accused 
was  not  actuated  by  malice  or  bad  faith  in 
making  the  imputation,  and  that  Excep.  9  of 
8.  499,  I. P.O.,  applied  to  the  case.  QUEEN- 
EMPRESS  v.  PURSHOTAM  KalA,  9  B.  269. 
[R.,  15  B.  351.] 

(18) — Good  faith— Onus  probandi — Act  XVIII 
0/  1862—  Penal  Code,  s.  499,  excep.  9.— 
Act  XVIII  of  1862  refer.5  only  to  the  High 
Court  in  its  original  criminal  jurisdiction,  and 
does  not  apply  to  the  Mofussil  Courts.  8.  27  of 
the  Act  requires  proof  of  the  existence  of  the 
circumstances  relied  on  as  a  defence,  before 
good  faith  can  be  presumed  in  a  case  of  defa- 
mation. The  OHMS  of  proving  good  faith  is  on 
the  person  making  the  imputation.  Before 
such  a  person  can  claim  the  benefit  of  excep-  9, 
s.  499,  I.PC..  be  must  show  that  he  has 
exercised  due  care  and  caution.  MR.  SeaLY 
V.  Ramnarain  Bose,  i  W.R.  Cr.  22, 

(19) — Penal  Code,  s.  499,  excep.  9 — Impu- 
tation made  in  good  faith  for  protection  of  one's 
own  interest. — In  order  to  substantiate  a  defence 
under  the  ninth  exception  to  s.  499,  I.P.C.,  it 
is  sufficient  for  the  accused  to  show  that  he 
made   the   imputation   in  good   faith  for   the 
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protection  of  his  interest.  It  is  not  necessary 
for  him  to  substantiate  his  imputation.  Any 
one,  in  the  transaction  of  business  with  another, 
has  a  right  to  use  language  bona  fide,  which  is 
relevant  to  that  business,  and  which  a  due 
regard  to  his  own  interest  makes  necessary, 
even  if  it  should  directly,  or  by  its  conse- 
quences, be  injurious  or  painful  to  another; 
and  this  is  the  principle  on  which  privileged 
communication  rests;  but  defamatory  comments 
on  the  motives  and  conduct  of  a  party  with 
whom  he  is  dealing,  do  not  fall  within  that 
rule.  The  complainant  and  another  were  the 
owners  of  a  steamship  mortgaged  by  them  to  the 
Bank  of  Bengal.  In  March  1890,  the  complain- 
ant desired  to  send  the  vessel  to  Jeddah  with 
pilgrims  and  freight,  and  he  agreed,  with  the 
accused,  the  Agent  of  the  Bank,  that  he  would 
have  the  vessel  docked  and  pay  the  Bank 
Rs.  3,000,  if  the  Bank  would  allow  her  to  go 
upon  this  voyage.  The  complainant  was, 
however,  unable  to  get  the  vessel  docked. 
Thereupon  the  accused  insisted  on  payment  of 
Rs.  5,000,  instead  of  Rs.  3,000,  before  allowing 
the  vessel  to  go  to  Jeddah.  The  complainant 
and  his  partner  agreed  to  pay  Rs.  5,000  on  the 
3rd  April,  1890.  In  payment  of  this  sum,  the 
complainant  subsequently  tendered  Rs.  3,000, 
in  cash  and  a  cheque  for  the  balance.  The 
accused  refused  to  accept  the  cheque,  and 
required  the  whole  amount  to  be  paid  in  cash 
on  the  9th  April,  on  which  the  vessel  started 
on  her  voyage.  The  sum  was  to  be  paid  out  of 
freight  and  passage  money  collected  by  the 
complainant.  The  payment  was,  however,  not 
paid  as  promised,  notwithstanding  frequent 
demands  for  the  same.  Thereupon,  the  accused 
wrote  to  the  complainant's  partner  to  the  effect, 
that  the  complainant  had  misappropriated 
R.S.  5,000  and  was  keeping  out  of  the  way,  and 
that  he  should  recover  the  money  and  pay  it 
according  to  his  promise.  Held  that,  in  writ- 
ing that  letter,  he  acted  in  good  faith  and  for 
the  protection  of  the  Bank's  interest  and  that 
the  case,  therefore,  was  covered  by  the  provi- 
sions of  excep.  9  to  s,  499,  I. PC  Held,  also, 
that  it  was  not  necessary  for  the  accused  to 
substantiate  his  imputation,  and  that  it  was 
sufficient  to  prove  that  he  had  good  reason  to 
believe  what  he  stated  to  be  true.  QUEEN- 
Empress  v.  E.  M.  Slater,  15  B.  351.  [F:, 
19  B.  340;  R.,  17  B.  573.] 

('}.0)— Penal  Code,  s.  499,  excep.  9—Defa- 
matcitf  statement  for  protection  of  one's  own 
interest. — The  head  of  the  caste  to  which  the 
complainant  and  the  accused  belonged  had  pro- 
hibited the  other  members  of  the  caste  from 
holding  intercourse  with  the  complainant,  the 
violation  of  which  might  have  subjected  the 
offenders  to  caste  penalties,  but  the  complainant 
was  not  declared  out  of  caste.  The  complain- 
ant's niece,  in  ignorance  of  the  prohibition, 
invited  the  complainant  who  was  also  ignorant 
of  it,  to  a  family  ceremony.  The  accused  to 
whom  the  sentence  of  the  headmen  was  known, 
observing  the  complainant  among  the  guests, 
asserted  that  she  had  been  put  out  of  oaste  and 
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insisted  that  she  should  retire.  In  making 
this  imputation,  they  were  not  influenced  by 
ciny  personal  malice  towards  the  complainant. 
Htld,  that  thoir  statement  was  only  inaccurate 
and  not  untrue,  aud  that  their  conduct  proceed- 
ed from  a  desire  lo  secure  themselves  and  their 
fellow-guests  from  caste  inconveniences.  In  re 
CHALlfj  KOTHAlil,  1  Weir  609. 

(21)— Pewa/  Code,  s,  499,  excep.  9,  ill.  (a)— 
De'amaiion-  Statement  inide  to  protect  one^s 
own  intered — Action  for  sp'Cial  damage. — 
Where  a  letter,  written  by  a  creditor  of  a  firm 
and  circulated  amongst  other  persons  who 
dealt  with  the  same  firm,  contained  a  statement 
that  one  of  the  members  of  the  firm  had  filed  a 
petition  for  ir]S)lvency,  with  the  object  of 
collecting  the  oufstandings  and  defeating  the 
creditors  of  the  fi'm,  held,  that  the  statement 
came  under  exception  9,  ill.  (a)  of  s.  499,  the 
evidence  having  shown  that  the  letter  was 
written  with  the  intention  of  protecting  the 
writer's  own  inte^pst,  and  in  a  manner  which 
was  honest  and  bona  fide.  The  libel  made 
against  the  fi'm  can  be  far  more  properly  dealt 
with  in  the  (Jivil  Court,  than  in  the  Crimmal 
Court,  because  it  is  a  specific  allegation  with 
respect  to  the  complainant's  business,  which,  it 
is  siid,  has  caused  special  damage  by  reason  of 
the  injury  inflicted  on  that  business.  A  libel 
of  this  kind  wtiich  is  analogous  to  an  action  on 
a  case  for  special  damtge  is  far  more  properly 
dealt  with  in  the  Civil  Courts  than  in  a  crimi- 
nal prosecution.  GaSSEM  KURRIM  v  JONas 
Hadjee  Seedick,  9  C.W.N.  195-2  Cr.  L  J 
47. 

{22)  ~ Privilege— Ptnai  Code,  s.  499,  exceps.  8 
and  lO— Letter  wiitten  to  protect  reliqiouf  in- 
terests of  ivnter, — A  letter  written  by  a  Brahmin 
to  the  Brahmin  community  of  the  tieighbour- 
hood,  with  a  view  to  obtain  their  decision  ou  a 
matter  afiecting  his  own  religious  interests  and 
that  of  the  Brahmin  community  ;  if  written  in 
good  faith,  falls  within  exceps.  8  and  10  of 
s.  499  of  the  P-nal  Code  Keg  v.  KashiNatH, 
BACHAJI  BagUL.  8  B  H  C.  Cr  168,  [F.,  21 
C.  46  ;  D.,  Rat.  Un.  Cr.  C.  474. J 

(•23) — Proof  oj  good  faith  in  a  comvlaini  jor 
— Ptnal  Code,  s.  499,  ex.ep.  I  ii).  — In  a 
complaint  for  defamation  of  ch  iracter,  whether 
the  imputation  is  true  or  not,  it  is  clearly  open 
to  the  accused  in  a  criminal  trial  to  prove  that 
the  allegation  be  made  was  true.  If  found  to 
he  untrue,  his  persisting  in  the  imputation  will 
be  evidence  of  malice  and  useful  to  the  Court 
to  decide  on  the  proper  penalty.  If  true,  the 
accused  m^ght  be  protected  by  excep.  1  (b), 
s.  499,  Penal  Code,  which  expressly  states  that 
the  question  whether  or  not  it  is  for  the  public 
good  that  the  imputation  shall  be  published  is 
a  question  of  fact.  U.  Waradama  alias 
Maung  Nu  v.  Crown,  1  L.B  R.  139. 

(24)— Gaod  faith,  how  determined.— In  an 
action  for  defamation,  the  proper  question  for 
the  purpoFe  of  ascertaining  the  good  faith  of 
the  accused  is,  not  whether  the  allegations 
made  by  him  are  true,   but  whether  he   had, 
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after  due  care  and  attention,  good  reason  for 
believing  tbem  to  be  true — Per  Prinsep,  J. 
Qucure  : — Whether  the  state  of  the  law  regard- 
ing the  rule  of  evidence  with  respect  to  general 
and  special  exceptions  in  criminal  trials  is  the 
same,  in  the  Presidency  towns  as  in  the 
mofussil.  In  the  matter  of  the  petition  of 
Shibo  prosad  PANDAH,  4  C  124  =  3  C.L  R. 
122.  (14  W.R.  Cr.  27,  9  B.H  0.  451,  R.)  [R., 
15  B  851,  10  Cr.  L  J.  372  =  3  Ind.  Gas.  744  =  11 
Bom.  L.R.  638.] 

(ib)— Defamation  —  Good  faith— Justifying 
occasion — Oous  — (a)  Although  the  onus  is  not 
on  the  accused  in  every  case  of  alleged  defama- 
tion to  prove  good  faith,  still,  in  a  case  where 
the  accused  imputed  to  the  complainants  parti- 
cular criminal  acts,  which  injurious  charges 
were  capable  of  proof,  the  accused  would  have 
to  show  affirmatively  as  a  matter  of  defence, 
that  he  came  within  those  exceptions  in  s.  499, 
involving  good  faith.  (6)  Where  the  occasion 
is  pleaded  by  way  of  justification  and  excuse, 
the  question  whether  or  not  the  oooasioa  gives 
the  privilege,  is  one  of  law  for  the  Judge,  but 
this  is,  at  best,  a  qualified  protection  dependent 
on  the  question  whether  the  publication  has 
been  made  in  good  faith,    which  is  a   question 

of  fact.  Reg  v.  Kikabhai  Parbhudas,  9  B. 
HG  431. 

(26) — Penal  Code,  s.  4:99— Dsfamation — Good 
faith  Publication  to  more  persons  than  neces- 
sary.— A  womiu  having  left  her  first  husband 
and  contracted  a  secret  pat  marriage  with 
another,  the  than  Swami  of  the  community  to 
which  the  parties  belonged,  declared  the  con- 
ueotion  adulterous.  Some  years  after,  another 
Swami  of  tbe  commuoity  declared  the  second 
marriage  valid.  Certain  m-mbers  of  the  com- 
munity, however,  dsapproved  of  this  action  of 
the  Swami  and  addressed  to  him  several  com- 
munications which  elicited  no  reply  from  him. 
Thereupon,  twelve  of  the  villagers  of  the  place 
published  in  a  newspaper  a  notica  which  began 
by  saying  that  "  Jingowda  (the  second  husband) 
having  kept  a  concubine  by  name  Uma  (the 
complainant)  has  had  offspring  by  her."  For 
these  statements,  the  accused  were  convicted  of 
defamation-  Held  that  the  conviction  was  pro- 
per, for,  conceding  that  the  allegations  were 
made  for  the  benefit  of  a  portion  of  the  public, 
still,  the  accused  had  no  privilege  to  disseminate 
them  to  a  circle  of  readers  wider  than  those 
who  could  possibly  be  interested  in  the  allega- 
tions King-Emperor  v.Bhivgowda,  3  Bom. 
L.R.  188. 

{21)  —  Penal  Code,  s.  499,  excep.  9— Daf ama- 
tory statements  mide  to  accused's  solicitor. — 
Where  a  defamatory  statement  is  made  by  a 
client  to  his  solicitor,  it  may  be  that  the  same 
amount  of  care  and  attention  should  not  be 
expected  as  when  the  statement  is  made  to  a 
straogsr  ;  and  in  deciding  the  question  of  the 
client's  honest  belief,  that  Court  should  consi- 
der whether  he  made  the  statement  tc  protect 
his  own  interest.  Where  the  charge  made, 
however,  is  reckless,    and  the  evidence  in  the 
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case  clearly  shows  that  the  accused  levelled  it 
at  the  complainant  without  the  slightest  ground 
and  without  honestly  believing  that  it  was  true, 
there  is  justification  to  hold  that  there  was  no 
good  faich  in  making  the  statement.  EMPEROR 
V.  Mariane  G.  Rodrigues,  5  Bora.  L.R. 
122. 

(28) —  Republication  of  defamatory  matter 
already  published— Penal  Code,  s.  499.— The 
Indian  Penal  Code  m-vkes  no  exception  in 
favour  of  a  second  or  third  publication  of  a 
defamatory  statement  as  compared  with  the 
first ;  such  an  exception  would  obviously  be 
made  a  means  of  defeatiug  the  principal  provi- 
sion of  the  law  of  defamation.  In  England  it 
is  not  allowed  to  a  defendant  to  prove  than  a 
statement  similar  to  the  one  for  which  he  is 
indicted,  has  been  previously  published  by 
persons  who  have  not  been  prosecuted  ;  and  the 
repetition  of  a  common  rumour,  however  preva- 
lent, is  not  received  as  an  excuse  for  its  further 
promulgation  ;  nor,  according  to  the  English 
law,  is  the  recovery  of  damages  against  one 
journal  accepted  even  as  mitigation  in  an 
action  against  another  journal  for  a  repetition 
of  the  libel.    In  re  HOWARD,  12  B.  167. 

{W))— Penal  Code,  s.  499,  exceps.  3,  6.  9,© 
ss.  500  and  52 — Defamation  —  Right  of  fair 
comment  —  Malice— Good  faith.  —  The  word 
"malice,"  in  the  legal  use  of  that  term,  is  not 
limited  to  hostility  of  feeling,  but  by  virtue  of 
its  etymological  origin,  extends  to  any  state  of 
the  mind,  which  is  wrong  or  faulty  (whether 
evinced  in  action  by  excess  or  defect)  such  as 
would  be  unjustifiable  in  the  circumstances, 
and  incompatible  with  thoroughly  innocent 
intentions.  It  is  not  necessary  that  such 
impropriety  of  feeling  should  in  all  cases  be 
established  by  evidence  extrinsic  to  the  com- 
ment, which  is  the  subject  of  the  complaint. 
For,  whether  fair  comment  is  to  be  regarded  as 
following  under  a  branch  of  the  law  of  privilege 
or  not,  it  cannot  excuse  an  injury,  arising  not 
from  the  mere  act  of  criticism,  but  from  a  state 
of  mind  in  the  critic,  which  is  in  itself  unjusti- 
fiable. And  the  excuse  may  be  so  forfeited, 
either  by  reason  of  an  evil  intent  in  him  or  by 
reason  of  mere  recklessness  in  making  an 
unwarrantable  assertion.  For,  then,  the  com- 
ment would  not  be  fair  comment  at  all.  The 
right  of  fair  comment  involves  two  essentials  : 
first,  that  the  imputation  should  be  comment 
on  the  work  criticised,  and  second,  that  it 
should  be  "  fair,"  that  is  to  say,  if  it  professes 
to  be  an  inference  drawn  from  the  contents  of 
that  work,  it  must  be  an  inference,  which  it  is 
possible  to  draw  therefrom.  Good  faith 
requires  not  logical  infallibility,  but  due  care 
and  attention.  But  how  far  erroneous  actions 
or  statements  are  to  be  imputed  to  want  of  due 
care  and  caution  must,  in  each  case,  be  consi- 
dered with  reference  to  the  general  circumstan- 
ces and  the  capacity  and  intelligence  of  the 
person,  whose  conduct  is  in  question.  It  is  only 
to  be  expected  that  the  honest  conclusions  of  a 
calm  and  philosophical  mind  may  differ  very 
largely  from  the  honest  conclusions  of  a  person 
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excited  by  sectarian  zeal  and  untrained  to  habits 
of  precise  reasoning.  At  the  same  time,  it  must 
be  borne  in  mind  that  good  faith  in  the  forma- 
tion or  expression  of  an  opinion,  can  afiord  no 
protection  to  an  imputation,  which  does  not 
purport  to  be  based  on  that,  which  is  the  legiti- 
mate subject  of  public  comment.  The  object  of 
exception  6  to  s.  499  of  the  Penal  Code  is  that 
the  public  should  be  aided  by  comment,  in  its 
judgment  of  the  public  performance  submitted 
to  its  judgment.  Comment  otherwise  defama- 
tory is  justified  on  this  ground  alone.  The 
C3mment  must,  therefore,  make  it  clear  to  the 
public  that  decision  is  invited,  only  on  such 
evidenca  as  is  applied  by  the  public  performance. 
It  follows  that  an  imputation  on  an  author 
made  by  a  critic,  without  reference,  express  -or 
implied,  to  the  work  under  criticism,  if  in 
terms  so  general  as  to  be  capable  of  conveying 
an  unfavourable  impression  of  him,  apart  from 
what  appears  in  his  work,  cannot  be  justified 
by  the  critic,  on  the  ground  that  his  intention 
was  to  base  his  imputation  solely  on  the  work 
reviewed,  and  that  he  had  in  his  mind  pass- 
ages therein  supporting  the  imputation.  The 
responsibility  of  the  critic  is  to  be  gauged  by 
the  effect,  which  his  comment  is  calculated  to 
produce,  and  not  by  what  ho  says  was  his 
intention.  It  is  not  enough  that  he  should 
intend  to  form  his  opinion  on  the  work  before 
him  ;  he  is  also  bcund,  in  the  words  of  the 
exception,  to  express  his  opinion  with  due  care 
and  caution,  and  to  give  the  public  no  ground 
for  supposing  that  he  is  speaking  of  anything 
but  the  performance  submitted  to  its  judgment. 
Emperor  v.  Abdool  Wadood  ahmbd,  9 
Bom.  L.R.  230  =  3  Or.  L.J.  237  =  31  B.  293. 

(30) —  Defamation  —  Comments  on  acts  of 
public  men — Proof  of  malice. — Every  subject 
has  a  right  to  comment  on  those  acts  of  public 
men  which  concern  him  as  a  subject  of  the 
realm,  if  he  does  not  make  his  commentary  a 
cloak  for  malice  and  slander.  A  writer  in  a 
public  paper  has  the  same  right  as  any  other 
person,  and  it  is  his  privilege,  if  indeed  it  is  not 
his  duty,  to  comment  on  the  acts  of  public  men 
which  concern  not  himself  only  but  which 
concern  the  public,  and  the  discussion  of  which 
is  for  the  public  good.  And  where  a  person 
makes  a  public  conduct  of  a  public  man  the 
subject  of  comment,  and  it  is  for  the  public 
good,  he  is  not  liable  to  an  action  if  the  com- 
ments are  made  honestly  and  he  honestly 
believes  the  facts  to  be  as  he  states  them,  and 
there  is  no  wilful  misrepresentation  of  fact  or 
any  misstatement  which  he  must  have  known 
to  be  a  misstatement  if  be  had  exercised 
ordinary  care.  Where  the  publication  is  of  such 
a  nature,  or  made  under  such  circumstances 
pri?wa/acie  to  entitle  it  to  be  privileged,  the 
onus  of  proving  malice  is  on  the  plaintiff,  and 
the  evidence  should  raise  a  probability  of 
malice,  and  be  more  consistent  with  its  exist- 
ence than  with  its  non-existence.  Malice  or 
want  of  good  faith  may  be  shown  either  by 
extrinsic  evidence  or  by  the  language  used  in 
the  writings  complained  of.  E.I.  HOWARD 
v,  M.  Mull,  IB.H.G,  App.  83. 
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(31)— Penal  Code,  ss.  499,  500— Defamatio^i 
by  caste  punchayat. — Where  a  caste  punchayat 
resolved  to  put  one  of  its  members  out  of  caste, 
and  in  order  to  fully  effectuate  their  decision 
drew  up  a  letter  for  communication  to  the  other 
members,  stating  that  the  member  excommuni- 
cated used  to  have  illicit  intercourse  with  a 
widow  of  the  same  caste,  that  the  woman  had 
become  pregnant  and  that  the  chowkidar  had 
given  information  at  the  police  station  and  he 
or  she  or  both  were  accused  in  the  case,  held, 
that  the  punchayat  would  be  acting  in  good 
faith,  if  they  had  contended  themselves  with 
announcing  their  determination  and  the  grounds 
upon  which  it  was  based,  and  that,  as  they 
travelled  beyond  that  and  made  a  false  state- 
ment about  their  being  prosecuted,  the  protec- 
tion to  which  they  would  otherwise  have  been 
entitled,  namely,  that  they  acted  in  good 
faith,  that  is,  with  due  care  and  caution,  had 
been  negatived.  The  accused  were  therefore 
guilty  of  defamation.  EMPRESS  OF  INDIA  v. 
RAMANAND,  3  A.  664- A.W.N.  1881.  43. 

(32) — Penal  Code,  s.  A2^— Defamatory  state- 
ment made  before  punchayat  —  Privilege- — 
Where,  at  the  instance  of  the  complainant,  a 
punchayat  was  assembled  to  inquire  whether 
one  of  tiie  accused  persons  had  any  justification 
for  applying  an  injurious  epithet  to  the  com- 
plainant and  he  and  the  other  accused,  whom 
the  former  alleged  to  be  the  person  from  whom 
the  information  was  derived,  made  statements 
by  way  of  explanation,  held,  that  the  statements 
made  before  the  punchayat  were  privileged 
inasmuch  as  they  were  made  in  good  faith  for 
the  protection  of  the  persons  making  them. 
In  the  matter  of  GovindappA  Naick,  In  the 
matter  of  ANTONI,  7  M.  36  =  1  Weir  610.  [R., 
1  L.B.R.  84.] 

(33) — Penal  Code.  s.  499  —  Defamation  — 
Excommunication  from  caste — Publication  of 
the  sentence  to  members  of  caste — Good  faith. — 
There  is  a  dividing  line  between  the  passing  of 
a  resolution  at  a  casta  meeting,  and  its  com- 
munication by  the  authorities  of  the  caste  to 
its  members  in  the  discharge  of  their  social 
duty.  If  any  member  of  a  caste  publish  to  all 
its  members  a  caste  resolution  in  such  dis- 
charge of  duties,  the  law  will  hold  the  occasion 
of  the  publication  to  be  privileged,  The  mem- 
ber who  publishes  it  is  bound  to  publish  it,  and 
the  members  of  the  caste  have  an  interest  in 
hearing  it.  But,  there  must  be  a  good  faith 
on  the  part  of  the  member  who  publishes,  that 
is,  it  must  be  proved  that  the  publication  was 
made  with  due  care  and  attention.  EMPEROR 
V.  VirjiBhagwan,  11  Bom.L.R.  638  =  3  Ind. 
Caa.  744. 

(M)— Penal  Code,  ss.  499  and  500— Spiritual 
head  writing  a  letter  outcasting  a  member  of  the 
caste — Privilege,- -The  acused,  who  was  the  guru 
or  spiritual  guide  of  the  caste  to  which  the 
complainant  belonged  issued  to  the  complain- 
ant's fellow  villagers  an  agna  patra  prohibiting 
any  social  intercourse  with  the  complainant's 
•wife,  inasmuch  as  she  had   been  caught  with 
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a  man  of  lower  caste.  In  the  trial  of  the 
accused  for  defamation,  it  was  contended  on  his 
behalf  that  the  statement  contained  in  that 
letter  was  privileged,  it  being  true  and  having 
been  made  in  good  faith  for  the  public  good. 
It  was  admitted  by  the  complainant  that  the 
accused  had  no  enmity  towards  him  or  his 
wife,  and  that  is  was  the  custom  for  the  guru 
to  settle  matters  like  those  that  arose  in 
connection  with  his  wifa  and  that  the  letter  was 
issued  after  making  an  enquiry  as  to  the  truth 
of  the  accusation.  Held  that  the  statement 
contained  in  the  letter  issued  by  the  accused 
was  made  in  good  faith  for  the  protection  of  the 
social  and  spiritual  interests  of  the  community 
of  which  the  accused  was  the  guru,  and  that, 
so  far  as  it  implied  a  censure  on  the  conduct 
of  the  complainant's  wife,  it  was  justified  by 
authority  which  the  accused  was  vested  with 
as  the  spiritual  head  of  the  community  and 
that  the  case,  therefore,  came  within  the  seventh 
and  ninth  exceptions  to  s.  499  of  the  Code. 
The  conviction  of  the  accused  was  therefore  set 
aside.  BasuMATI  ADHIKARINI  v.  BUDRAM 
KODITA,  22  C.  46.  [D.,  82  C.  1060  =  2  CL.J. 
396  =  9  C.W.N.  847.] 


(35)— Penai  Cede,  ss.  499,  exceps.  1  and  7, 
503,  508 — Sentence  of  excommunication  by 
spiritual  superior — Privilege — Malice  in  law  and 
in  fact. — The  denunciation  of  an  act  expressly 
sanctioned  by  Legislature,  as  a  widow  remarri- 
age is,  by  Act  XV  of  1856,  cannot  be  said  to 
conduce  to  public  good  within  the  meaning  of 
first  exception  to  s.  499.  The  act  denounced 
must  be  some  unpermitted  act  and  the  good 
contemplated  must  be  that  of  a  general  public 
as  contradistinguished  from  what  is  regarded  as 
a  spiritual  benefit  by  a  particular  sect.  A 
spiritual  superior,  in  pronouncing  a  sentence  of 
excommunication,  may  be  protected  by  privilege 
so  long  as  the  publication  is  not  more  extensive 
than  is  required  to  eSeotuate  the  purpose  for 
which  the  privilege  is  conceded  to  him  for  the 
censure  of  a  member  of  the  sect  in  matters 
appertaining  to  religion  or  for  the  communication 
of  a  sentence  he  is  authorized  to  pronounce  to 
those  who  are  to  guide  themselves  by  it.  [B., 
22  C.  46.]  The  complainant  was  excommuni- 
cated by  his  Guru  for  having  attended  a  Hindu 
widow  re-marriage  and  the  Guru  issued  an  Agna 
Patra  to  his  disoiplec-  intimating  the  fact  of 
such  excommunicatisn  and  prohibiting  them  to 
associate  with  the  complainant,  unless  he  per- 
formed expiatory  ceremonies  and  also  com- 
municated, in  a  post  card,  the  same  to  the 
complainant.  In  consequence.of  this  interdict, 
the  complainant  was  put  to  serious  inconveni- 
ences, and  he,  thereupon,  prosecuted  the  Guru 
on  charges  under  ss.  500,  503  and  508.  Eeld, 
that  the  accused  was  not  guilty  either  under 
s.  503  or  under  s.  508,  Penal  Code,  but  the 
communication  of  the  sentence  of  excommuni- 
cation to  the  complainant  by  a  card  sent 
through  the  post  was  publication  excess  of  the 
purpose  for  which  the  privilege  under  excep.  7, 
was    allowed    and    be  was   therefore  guilty  of 
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defamation.  [R.,  11  A.  194,  13  M.  293,  15  M. 
214  =  1  Weir  617.  17  M.  222,  19  B.  703,  23  B. 
122,]  There  can  ba  defamation,  even  without 
personal  ill-will.  If  there  is  malice  iu  law,  the 
imputation  would  be  defamatory,  though  there 
might  be  no  malice  ia  fact.  Malice  in  law 
consists  in  the  conscious  violation  of  law  to 
another's  prejudice,  and  for  the  purpose  of 
dociding  whether  it  exists  or  not,  the  Court  is 
bound  to  consider  whether  a  person  has  exer- 
cised his  privilege  with  due  care  and  attention 
and  to  see,  from  the  language  employed  and 
the  mode  of  publication,  whether  they  are  in 
excess  of  the  privilege  as  to  indicate  a  conscious 
disregard  of  the  lagal  right  of  the  party  on 
whose  character  the  imputation  was  made. 
QUEEN  V.  Sir  Vidya  Sankara  Narasimha 

BHARATTI  GURUSWAMULU,  6  M.  381  =  1 
Weir  595  =  1  Weir  624.  [R..  33  M.  67  =  3  Ind. 
Gas.  955=19  M.L.J.  714  =  6  ML. T.  290,  4  Bur. 
L.T,  48=12  Cr.  L,J.  129  =  9  lad.  Gas.  775.] 

(36) — Penal  Code,  s,  499,  excep.  X — Defama- 
tion by  a  member  of  caste — Mode  of  publication 
— Absence  of  good  faith — Privilege. — Tue  com- 
plainant, who  was  expelled  from  caste,  was 
re-admitted  by  the  executive  committee  of  the 
caste  after  performing  certain  expiatory  cere- 
monies. The  accused  objected  to  this  and  they 
published  a  statement  setting  forth  the  facts  of 
the  case,  described  the  complainant  as  doshi, 
which  signified  a  person  unfit  to  be  associated 
with.  Tbis  statement  was  printed  and  was 
circulated  not  only  to  the  members  of  the  caste, 
but  also  promiscuously  among  all  classes  of 
people  in  the  bazaar.  Held,  that  the  accused 
did  not  act  in  good  faith  in  having  distributed 
the  statement  promiscuously  to  all  classes  of 
people  and  the  mode  of  publication  destroyed 
the  privilege  and  the  accused  was  therefore 
guilty  of  defamation.  THIAGARAYa  v.  KRISH- 
NASAMI.  15  M.  214  =  1  Weir617  =  2M. L.J.  l27. 
[B.,  19  B.  70a,  33  M.  67  =  3  Ind.  Gas.  955  = 
19  M.L.J.  714  =  6  M.L.T.  290.] 

(31)— Penal  Code,  ss.  499  and  500— Defama- 
tion— Publication  of  excommunication, — The 
defendant,  the  gumasta  of  a  Guru  or  priest, 
published  an  order  of  his  master  excommuni- 
cating the  complainant  from  his  caste.  The 
letter  containing  the  excommunication  merely 
stated  that  the  complainant  disobeyed  some 
one  and  treated  him  with  disrespect.  Held, 
that  the  letter  publishing  the  excommunica- 
tion contained  no  expressions  defamatory  p&r  se. 
High  Court  Proceedings,  20thDec.  1871, 
1  Weir  574  =  6  M.H.C.  App.  46. 

{38)— Penal  Code,  ss.  211,  500— Defamatory 
statement  made  in  official  enquiry — Grim.  Pro. 
Code,  ss.  191,  197.— On  receipt  of  petitions 
charging  the  complainant,  a  Magistrate,  with 
receiving  bribes,  the  Government  forwarded 
them  to  the  Revenue  and  Police  Gommissioner. 
This  official  sent  them  to  the  GoUector  and 
Magistrate  of  the  District  in  which  the  com- 
plainant was  a  Magistrate,  for  preliminary 
enquiry  and  report,    with    directions    to  take 


Def  amatioD— continued. 

evidence  in  support  of  the  charges,  if  the  peti- 
tioners persisted  in  them,  and  to  give  the  com- 
plainant full  opportunity  of  rebutting  them. 
The  Gollector  then  enforced  the  attendance  of 
the  accused,  against  his  will,  by  writing  to  the 
Police.  The  accused  denied  having  sent  the 
petition  bearing  his  name,  but  he  went  on  to 
state  how  he  had  paid  the  bribe.  The  Govern- 
ment gave  leave  to  the  complainant  to  prose- 
cute the  accused  for  defamation.  The  trying 
Magistrate  framed  heads  of  charges  under 
ss.  211  and  500,  I  P  G.,  and  at  the  end  of  the 
trial,  struck  out  the  head  under  s.  500  and  con- 
victed and  sentenced  the  accused  under  s.  211. 
Tbe  Joint  Sessions  Judge  held  that  s.  211  was 
inapplicable  and  that  the  accused  was  not 
liable  under  s.  500,  I.P.G.,  on  the  ground  that 
the  defamatory  statements,  though  not  proved 
to  be  true,  were  made  m  good  faith,  so  that 
Excep.  8  applied  in  his  favour.  Eeld  by  the 
High  Oourc  that  the  statement  by  the  accused 
would  not  make  a  "  false  charge  "  under  s.  211, 
that  he  was  only  guilty  of  defamation,  that', 
iu  the  absence  of  a  sanction  from  Government 
as  required  by  s.  197,  Grim.  Pro.  Gode,  the 
enquiry  by  the  District  Magistrate,  who  was 
ordered  to  make  the  enquiry  and  report,  was 
not  a  taking  cognizance  ot  the  offence  of  bribery, 
that  the  District  Magistrate  in  such  enquiry 
not  being  a  Gourt,  the  accused  was  not  a  wit- 
ness in  a  judicial  proceeding,  and  could  not 
therefore  claim  absolute  protection  from  prose- 
cution as  such  witness,  and  that  be  was  only 
entitled  to  the  qualifigd  protection  provided  for 
in  the  Excepuions  to  s.  499  of  the  I.P.Q. 
Queen-Empress  v.  Karigowda,  19  B.  51 
[Expl  ,  25  B.  90  ;  R.,  Rat.  Un.  Gr.  G.  844  2 
L.B.R,  285.] 

(39)— Penal  Code,  s.  ^QQ— Defamation  in 
newspaper — Good  faith. — Any  exception  on  the 
ground  of  good  faith  or  public  good  fails  if  the 
publication  was  made  in  a  newspaper.  QUBEN- 
Empress  v.  Leandro  Mascarenhas,  Rat. 
Un.  Cr.  C.  769  =  Cr.  Rg.  34  of  1895. 

(iO)— Penal  Code,  s.  500— Publication  of 
defamatory  matter  in  a  netospaper. —The  ac- 
cused, the  Editor  and  Proprietor  of  a  newspaper, 
published  in  Bombay  an  issue  containing 
defamatory  matter.  Copies  of  the  paper  used 
to  be  sent  from  the  press  at  which  it  was  pub- 
lished to  certain  persons  in  Ahmedabad.  Held 
that  it  should  be  presumed  that  the  copies  had 
been  sent  on  the  accused's  account  and  that  he 
was,  therefore,  responsible  for  the  circulation 
in  Ahmedabad.  In  the  absence  of  proof  to  the 
contrary,  it  could  not  ba  held  that  persons 
connected  with  the  press  had  acted  in  the 
matter  otherwise  than  in  pursuance  of  the 
instructions  received  from  the  accused  himself. 
There  was,  therefore,  a  publication  in  Ahmeda- 
bad. Queen-Empress  v.  Girjashanker. 
13  B.  286. 

(41) — Defamation— Newspaper  article  ambi- 
guous— Interpretation.  —  Where  a  newspaper 
article  is  ambiguous  and  capable  of  an  interpret- 
ation making  it  both  defamatory  and  innocent, 
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it  should  be  interpreted  in  favour  of  the  accused 
and  the  more  sinister  interpretation  should  not 
be  put  on  it.  C.  KaruNAKARA  MENON  v. 
Dr.  T.  M.  Nair,  15  Or.  L.J.  566  =  24  Ind.  Cas. 
974. 

0:2)— Penal  Code — Defamation— Fair  com- 
vient — Bounds  of. — In  discnssing  the  claims  of 
a  person  for  Municipal  Office,  the  person  is 
entitled  to  make  remarks,  in  the  interests  of 
the  public,  so  long  as  he  abstained  from  as- 
persing the  private  character  of  the  former.  M. 
SUBROYA  IYER  V.  MOULVI  KADAR  ROWTHU 
ABDUD  KADAR,  1914  M.W.N.  351  =  15  Cr.L.J. 
357  =  23  Ind.  Caa.  725. 

(43) — Truth  of  imputation. — A  defamatory 
imputation  even  if  it  bo  true  is  not  by  itself 
good  ground  for  miking  it.  GOPALRAO  v. 
Mt.  Piari  Bi,  5  C.P.L.R.  Cr.  55. 

{i^)— Penal  Code,  ss-  499  and  500~Publica- 
tion — Privilege-  Publ'sher,  liability  of. — The 
sending  of  a  newspaper,  containing  defamatory 
matter,  published  in  Calcutta,  by  post, 
addressed  to  a  person  in  Allahabad,  is  a  publi- 
cation of  the  defamatory  matter  in  the  latter 
place.  The  prosecutor  advertised  in  a  newspaper 
published  at  Allahabad,  for  subscriptions  to 
an  Eye  Hospital,  of  which  he  was  the  Surgeon 
in  charge,  stating  the  number  of  successful 
operations  performed  there.  The  accused,  the 
Editor,  and  the  Publisher  of  a  Medical.  Journal 
at  Calcutta,,  published  in  it  a  note,  regarding 
the  advertisement  to  the  following  effect  ; 
"  The  advertiser  is  certainly  entitled  to  be  con- 
gratulated on  this  marvellous  success  ;  but  it  is 
hardly  consistent  with  the  feelings  and  usages 
of  the  medical  profession  to  herald  them  forth 
in  this  fashion.  We  are  not  surprised  to  find, 
that  the  line  he  has  elected  to  adopt,  has  not 
met  with  the  approval  of  his  brother  officer 
serving  in  the  same  province,  and  we  have  no 
hesitation  in  pronouncing  his  proceedings,  in 
this  matter,  unprofessional."  Held,  that  the 
accused  came,  in  the  circumstances  of  the  case, 
under  the  excep.  3,  6  and  9  of  s.  499,  and 
v»ere,  therefore,  not  guilty  of  the  offence  of 
defamation.  The  Publisher  of  a  newspaper 
must,  under  all  circumstances,  answer  for  the 
libel  imputed  to  his  journal.  EMPRESS  OF 
INDIA  v.  McLEOD,  3  A.  342. 

(45) — Publishing  a  false  circular  that  a  person 
has  been  put  out  of  caste. — Where  the  accused 
published  a  circular,  purporting  to  say  that,  at 
SL  po.nchayat  held  at  a  certain  place,  it  was 
resolved  that  the  complainant,  who  had  been 
to  England,  was  not  to  be  taken  into  caste,  and 
that  those  of  their  community,  v^ho  associated 
with  him,  could  be  taken  into  the  caste  only  on 
their  undergoing  a  ponance  and  on  consenting 
to  give  up  all  connection  with  the  complainant, 
and  where  it  was  found  that  no  panchayat  was 
actually  held  and  the  publication  was  not  made 
in  good  faith,  held,  that  the  accused  were  rightly 
convicted  of  the  offence  of  defamation.  The 
publication  of  the  circular  lowered  the  charac- 
ter of  the  complainant  in  respect  of  his  caste, 
as    it  represented   the  complainant  to    be  one 
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whom  to  associate  with  would  entail  excom- 
munication on  the  members  of  his  brother- 
hood associating  with  him.  MUKUND  RAM  v. 
King-Emperor,  6  A.L.J.  472  =  9  Cr.  L.J.  535 
=  2  Ind.  Cas.  226. 

(46) — Penal  Cede,  s.  499,  excep.  I— Impu- 
tation made  for  public  good — Publisher  and 
maker  of  defamatory  statement. — S.  499  brings 
under  the  criminal  law,  the  person  who  pub- 
lishes a"^  well  as  the  person  who  makes  the 
imputation.  The  first  exception  exempts  any 
imputation  made  or  published  for  the  publio 
good,  and  concludes  as  follows — "  whether  or 
not  it  is  for  the  public  good  is  a  question  of 
fact."  Although  the  imputations  are  true  and 
made  for  the  public  good,  yet,  on  considering 
the  manner  of  the  publication,  i.e.,  in  a  news- 
paper, the  accused  may  ba  held  not  to  have 
published  it  for  the  public  good.  QUEEN- 
Empress  v.  Janardhan  Dhamodhab 
DIKSHIT,  19  B.  703.      [R.,  6  Bom.  L.R.  131.] 

(47) — Penal  Code,  s.  5Q0— Defamatory  poem 
contributed  to  a  neivspaper. — Where  a  defama- 
tory peom  was  contributed  to  a  newspaper  and 
the  accused,  the  Editor,  Printer,  and  Publisher 
of  the  newspaper,  refused  to  give  up  the  name 
of  his  correspondent,  but  contended  that  the 
poem  was  a  satire  on  ultra  purists  and  did  not 
refer  to  any  individual,  held,  that,  the  jury 
must  look  at  the  whole  poem  and  must  take  it 
as  a  whole,  and  that  they  must  read  the  poem 
as  reasonable  men,  and  should  see  whether  it 
was  capable  of  the  construction  put  by  the 
prosecution.  Held,  also,  that  it  was  net  neces- 
sary that  the  whole  world  should  read  it  as 
libel,  but  it  is  sufficient  that  those  who  knew 
the  accused  would  consider  it  to  refer  to  the 
complainant  by  putting  a  reasonable  construc- 
tion on  the  poem.  EMPRESS  v.  Kali  PrasANNA 
KABYA  BISHARAD,  1  C  W.N.  465. 

(48) — Penal  Code,  s.  500— Defamation  by  a 
pleader  in  pleadings. — A  pleader  or  Mooktyar 
is  not  liable  to  a  charge  of  defamation,  if,  rely- 
ing on  the  statements  of  his  client,  he  intro- 
duced into  a  pleading  in  good  faith,  a  defama- 
torv  statement.  QUEEN  v.  CHRISTIAN,  2  N. 
W.P.  473. 

{i9)"Penal  Code,s.  499- Defamation- Pleader 
calling  the  other  side  "  notorious  lurong-doer " 
in  course  of  letter  to  the  Magistrate — Good 
faith— Malice.  — ^ hen  a  ple?.der  i=  charged  with 
defamation  in  respect  of  words  spoken  or 
written  while  pprforming  his  duly  as  a  pleader 
the  Court  ought  to  presume  good  faith,  and 
not  bold  him  criminally  liable,  unless  there 
is  satisfactory  evidence  of  actual  malice,  and 
unless  there  is  cogent  proof  that  unfair 
advantage  was  taken  of  his  position  as  pleader, 
for  an  indirect  purpose.  A  pleader  represent- 
ing a  complainant  wrote  to  the  trying 
Magistrate  to  enquire  when  the  latter  would 
take  up  the  case  for  trial  ;  acd,  in  the  letter, 
described  the  accused  as  a  "  notorious  wrong- 
doer." A  complaint  was  then  filed  against 
the  pleader  for  defamation :  and  the  Magistrate 
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findiDg  that  the  pleader  was  not  then  acting 
as  a  pleader,  convicted  him  of  defamation  : 
Held,  affirming  the  conviction,  that  the  impu- 
tatioD  was  not  made  by  the  accused  as  a 
pleader.     EilPEROR  v.  PURUSHOTTAM  DASS, 

9  Bom.  L.R.  1287  =  6  Cr.L. J.  387.    (19  B.  MO, 

10  M.  28,  R.)  [F.,  36  C.  '615=  9  CL  J.  259  = 
13  C.W.N.  340  =  9  Cr.  L.J.  165  =  1  Ind.  Gas. 
147.] 

(50) — Deiamaiion — Statements  in  complaint 
— Abiiolutu  privilege. — Defamatory  statements 
made  by  one  person  regarding  another  in  a 
complaint  presented  by  the  former  against 
the  latter  are  absolutely  privileged.  In  re 
MUTHUSWAMI  NAIDU,  11  M.L.T.  431  =  14 
Ind.  Gas.  757  =  13  Cr.  L.J.  293  =  37  M  110. 
{Foil.,  38  C.  880,  6  L.J.Q.B.  727  aiid  1  A.C. 
307,  R.) 

(51) — Penal  Code,  s.  499 — WitJiess,  privilege 
of — Dejamatory  statement  m,Mie  in  witneis-box 
—S.  132,  Evidence  4ci.— (Per  Knox,  A.C.J, 
and  Aikman,  J.,  Richards,  J.,  dissenting). — The 
question  of  criminal  liability  of  a  witncas  for  a 
defamation  for  suitements  made  in  course  of 
his  depositions,  must  be  decided  by  what  is 
laid  down  in  ihti  Indian  Penal  Code,  without 
regard  to  the  stale  of  law  in  England  or  con- 
siderations of  what  would  be  desirable  in  the 
interest  of  public  policy  and  administration  of 
justice.  When  a  witness  makes  remarks, 
which  are  defamatory  of  a  third  party,  he  can 
be  convicted  of  defamation  unless  he  can  show 
that  the  statement  comes  within  any  of  uhe 
exceptions  of  s.  499,  I. P.O.  The  remarks  in 
Baboo  Ganesh  v.  Mungee  Ram,  11  B.L.R.  328, 
P.O.  treated  as  obiter.  If  it  had  been  the 
intention  of  the  Legislature  to  extend  to  com- 
munications made  by  witnesses  in  the  witness- 
box  the  privilege  of  freedom  from  being  made 
the  subject  of  a  Civil  or  Criminal  trial,  they 
could  or  would  surely  have  amplined  s.  132  of 
Act  I  of  1872.  The  absence  of  the  enactment 
is  conclusive  that  it  was  omitted  from  the  Code 
of  set  purpose.  Per  Richards,  J.,  contra. — The 
principle  is,  and  puoiic  policy  requires,  that 
witnesses  should  give  their  testimony,  free 
from  any  fear  of  being  harassed  by  an  action 
on  allegation,  whether  true  or  false,  that  they 
acted  from  malice.  It  would  be  simply  dis- 
astrous to  the  administration  of  justice  in  this 
country,  if  a  prosecution  could  be  instituted 
against  every  witness,  who  gave  evidence  in  a 
Court  of  Justice,  for  defamation.  Ganga 
Prasod  v  Banke  Lal.  4  a  L  J.  605  =  29  A. 
685  =  6  Cp.L.J.  197  =  A.W.N.  1907,235.  [F., 
13Cr.  L.J.  23  =  13  Ind  Cas.  217=5  S,L.R.  133, 
13  Cr.  L.J.  494=15  Ind.  Cas.  494  =  244  P. L.R. 
1912  =  5  P.R,  1913,  Cr.  =  31  P.W.R.  1912; 
Appr.,  13  Cr.  L.J.  275  =  14  Ind  Cas.  659  =  23 
M.L.J.  39  =  11M.L.T.  416  =  1912  M.W.N.  476; 
R.,  36  M.  216=11  M.L.T.  416  =  1912  M.W. 
N.  393.  10  Cr.  L.J.  509  =  4  Ind.  Cas.  160=12 
O.C.  308.J 

(52) — Penal  Code,  s.  500— Defamatory  state- 
ment by  a  witness. — A  witness  cannot  be  pro- 
secuted foe  defamation  in  respect  of   statements 
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made  by  him  when  giving  evidence  in  a  judicial 
proceeding.    QUEEN -EMPRESS  v.  BABAJI,  17 

B.  127.  [Diss..  14  P.R.  i893,  Cr.,  32  C.  756  =  9 
C.W.N.  911 -=2  Cr.L  J.  459  =  2  C.L.J.  105  ;  F., 
17  B.  573  ;  R.,  19  B.  51,  19  B.  340,  L.B.R. 
1893—1900,  247.    L.B.R.  1S93— 1900,  206.  21 

C.  262,1  L.B.R.  84,  3  L.B  R.  265,  A.W.N. 
1907,  235  =  29  A.  685  =  6  Cr.  L.J.  197  =  4  A.L. 
J.  605.] 

(53) — Ptnal  Code,  s.  4:99— Defamation — 
Statements  made  by  a  witntss. — A  witness  can- 
not be  prosecuted  for  defamatory  statements 
made  by  him  when  giving  evidence  in  the 
witness  box.  But  Telang,  J.,  expressed  an 
opinion  that  according  to  correct  principles  of 
construction,  the  meaning  of  the  words  of  the 
section  should  net  be  limited  so  as  to  exclude 
tberefrom  any  evidence  givpn  by  a  witness 
before  a  Court  of  Justice.  QUEEN-EMPRESS 
v.  BALAKRISHNA  VitHAL,  17  B.  573.  [Diss., 
32  C.  756  =  9  C.W.N,  9li  =  2Cr.LJ  459  =  2 
C.L.J.  105  ;  F.,  27  C.  -.^62  ;  R  ,  19  B.  51,  19  B. 
340.  22  A.  234,  1  L.B.R.  84,3  L.B.R  268. 
A.W.N.  1907,  235  =  29  A.  6'<5  =  6  Cr.  L.J.  197 
=  4  A.L.J.  605  ;  D.,  19  B.  717.] 

(54) — Penal  Code,  s.  500 — Defamatory  state- 
inents  made  by  witnesses  m  a  Court  of  Justice, — 
Witnesses  in  a  Court  of  Justice  cannot  be  pro- 
secuted for  defamai.ion  in  respect  of  statements 
made  by  them  in  the  course  of  their  evidence 
as  witnesses,  if  such  statements  are  relevant  to 
the  issue  in  thecase  uu'ier  enquiry.  WOOLFUN 
BiBl  v.  Jesarat  Sheikh,  27  G.  262.  {Diss., 
i:-!  Cr.  LJ.  494=15  lod.  Cas-  494  =  5  P.R. 
1913,  Cr.  =  31  PW.R.  1912,  Cr..  24  P. L.R. 
1912  ;  B.,  29  A.  685  =  4  A  L  J.  605  =  A.W.N. 
1907,  235  =  6  Cr.  L.J.  197,  13  Cr.  L.J.  275  =  14 
Ind.  Cas.  659  =  ii3  M  L.J.  .^9=11  M.L.T,  416  = 
1912  M.W.N.  476;  D.,  32C.  756  =  2  C.L.J.  105 
=  9  C.W.N.  911,  40  C.  433  =  17  O.W.N.  297  = 
14  Cr.  L.J.  100  =  18  Ind.  C^s.  660.] 

(55) — Penal  Code,  s.  500 —Defamation- 
Voluntary  statement  of  witness,  irrelevant  to  the 
matter  of  enquiry —  Witness,  if  protected — Evi- 
dence Act  (I  of  1372),  s.  132.-— A  statement 
made  by  a  witness  under  examination,  wholly 
irrelevant  to  the  matter  of  enquiry,  uncalled 
for  by  any  question  put  to  him,  and  introduced 
by  the  witne.ss  voluntarily  and  maliciously  for 
his  own  purpose,  and  in  order  to  injure  the 
reputation  of  another,  is  not  privileged. 
Haidar  ALI  v.  ABRU  MIA,  32  G.  756  =  2  C.L. 
J.  105-9G.W.N.  911  =  2Cr.  L  J.  459.  (21  C. 
392,  F.;  27  C.  262,  Discussed.}  [D.,  14  Cr.  L.J. 
100  =  18  Ind.  Cas.  660=  17  C.W.N.  297.] 

(56)  —  Claim  before  elders — Defendant's  wit- 
ness making  defamatory  statements  about  com- 
plainant— Statement,  if  privileged — Penal  Code, 
s.  499,  els,  8  and  9.— The  claim  for  damages 
for  breach  of  promise  of  marriage  which  a 
woman  preferred  before  the  elders  having  been 
dismissed  by  them  in  consequence  of  the  defend- 
ant's witness  deposing  that  the  woman  had 
committed  adultery,  the  latter  prosecuted  the 
witness  for  defamation.  Held  that,  though 
the  witnesses'   statement  was  not  made  in  a 
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judicial  proceeding,  it  was  privileged  under 
Penal  Code,  s.  499,  els.  8  and  9,  as  having  been 
apparently  made  in  good  faith  ;  the  complain- 
ant had  herself  taken  her  case  of  breach  of 
promise  of  marriage  before  the  eiders  and  hence 
they  might,  be  held  to  have  had  a  lawful  author- 
ity over  her  for  the  purposes  of  her  case  ;  but 
the  defamatory  statement  having  been  clearly 
made  in  the  defendant's  interests,  his  witness 
was  not  liable  to  a  proaecui-ion  for  defamation. 
Crown  v.  Ma  Pein,  I  L.B.R.Si.  {7  M.  36, 
17  B.  127,  573,  R.) 

(57) — Party  to  a  judicial  proceeding  -  Privi- 
lege,—The  ninth  exception  to  s.  499,  I.P.C., 
modifies  the  principle  of  the  English  law  that 
parties  to  a  judicial  proceeding  cannot  be  held 
liable,  either  civilly  or  (jrimiually,  for  defama- 
tion on  account  of  statements  or  imputations 
made  in  their  capacity  as  litigants  which  afiect 
the  character  of  third  persons.  They  are  pro- 
tected only  if  they  show  that  the  imputation 
is  made  in  good  faith,  i  e.,  with  due  care  and 
caution.  Fateh  MUHAMMAD  v.  EMPRESS, 
34  P.R.  1889,  Cr.  [F.,  5  P.R.  1913,  Cr.  =  3l 
P.W.R.  191i2  =  15  Ind.  Cas.  494  =  13  Cr.  L.J. 
494  =  244  P. L.R.  1912,  1-2  Cr.  L.J.  193  =  10 
Ind.  Cas,  682  =  7  P.W.R.  1911,  Cr.;  4ppr.,  14 
P.R.  1893,  Cr.] 

(b'A) — Judicial  'proceeding — Defamatory  state- 
ment by  witnesses.— l>io  defamatory  statement 
by  a  witness  is  prorected  unless  it  is  made  in 
good  faith  within  the  meaning  of  the  exceptions 
to  s.  499,  I. P.O.  The  true  test  of  immunity 
in  the  case  of  witnesses,  as  of  other  persons,  is 
whether  an  exception  to  that  section  is  esta- 
blished in  its  entirety.  MAYA  Das  v.  EMPRESS, 
14  P.R.  1893,  Cr.  (17  B.  127,  11  B.  477,  Diss.; 
34  P.R.  18S9,  Appr.;  11  B.L.R.  321,  P.C,  R.) 
[F.,  5  P.R.  1913  =  31  P.W.R.  1912  =  15  Ind. 
Cas.  494  =  13  Cr.  L.J.  494  =  244  P. L.R.  191^, 
12  Cr.  L.J.  193  =  10  Ind.  Cas.  682  =  7  P.W.R. 
1911,  Cr.) 

(59)— Penal  Code,  s.  499,  excep.  9— Pend- 
ing judicial  proceedings  —  Privilege.  —  Where 
a  complaint  regarding  the  complainant's 
management  of  Devastanam  was  pending,  lieid, 
that  it  would  not,  necessarily,  amount  to 
defamation  to  say  that  the  District  Judge  would 
not  have  appointed  the  complainant  to  the  com- 
mittee, had  he  been  aware  of  the  fact,  and  that 
the  statement  that  the  complainant  being  a 
member  of  the  Marava  caste  was  the  reason 
for  the  investigatioQ  was  also  privileged. 
SIVAN     SETHU      RaYAR       v.       8HANMUGAM 

PiLLAY,  1  Weir  6il. 

(60) — Penal  Code,  s.  499,  expl.— Defamatory 
statements  in  a  statement  made  by  the  accused 
under  s.  342,  Grim.  Pro.  Code,  privileged. — 
Statemeuts  of  a  defamatory  character  made  by 
an  accused  person  inthe  course  of  the  statement 
which  ha  is  invited  to  make  under  s.  342,  Grim. 
Pro.  Code,  are  privileged.  In  re  PAYINI 
Ohellaya,  3  M  L.T.  256  =  9  Cr.L  J.  276  =  1 
lod.^Cas    ^i8. 

(61) — Penal  Code,  ss.  499  and  500 — Defama- 
tion— Party    to    a   suit,  privilege  c/.— Where, 


I   Defamation— coK^iriMed. 

when  the  complainant  was  cross-examined,  the 
accused's  vakil,  at  the  instance  of  the  accused 
asked  the  complainant  whether  he  had  not 
been  prosecuted  for  a  criminal  ofience,  Jield, 
that  "the  principle  of  English  law  that  no  action 
for  libei  or  slander  lies,  whethRr  against  Judges, 
counsel,  witnesses  or  parties,  for  words  written 
or  spoken  in  the  ordinary  course  of  any 
proceedings,  before  any  Court  or  tribunal 
recognized  by  law,"  applies  to  India,  and  that 
the  action  of  the  accused  was  privileged,  and 
that  he  is  not  liable  to  be  prosecuted  for 
defamation  under  s.  500  of  the  Penal  Code. 
PUND  MARAZU  PUNTULU  V.  VEKKATA- 
RAMANA  AIYAR.  19  ML  J.  217  =  9  Cr.L. J.  385 
=  6  M.L.T.  15  =  1  Ind.  Cas.  799-  [R.,  36  M. 
216=  11  M. L.T.  416  =  1912  M  W.N.  393,  13  Cr. 
L  J.  275  =  23  M  L.J.  39  =  11  M.L.T.  416  =  1912 
M.W.N.  476  =  14  Ind.  Cas.  659.] 

{62)— Penal  Code,  ss.  499,  excep.  (9),  500— 
Defamation — Party  to  a  suit —Privilege — Good 
faith— Grim.  Pro.  Code,  s.  198 — Person  ag- 
grieved— Master  cannot  szie  for  defamation 
of  servant. —  PlaintiS  to  a  suit  is  not  privileged 
under  excep.  9  to  s.  499,  Penal  Code, 
unless  the  allegations  made  in  the  plaint  were 
made  in  good  faith.  A  plaintiff  in  a  rent  suit 
made  the  following  allegation  in  his  plaint  : 
— "  In  1310  F.  the  plaintiS  gave  evidence  in 
defence  of  Sub  Inspector,  G.  In  consequence 
of  this,  defpndant  M  became  exceedingly 
annoyed  with  the  plaintiff  and  the  servants  of 
the  defendant  began  to  oppress  the  plaintiS  in 
all  manner  of  ways and  by  threats  of  con- 
fining him  and  of  having  him  disgraced  by 
beating,  realized  this  amount  from  him."  On 
the  basis  of  the  above  allegation  M  made  a 
complaint  under  s.  500,  Penal  Code.  Held, 
that  the  allegation  defamed  not  M  but  his 
servants,  and  action  for  defamation  could  not 
be  sustained  at  the  instance  of  M.  TiL  KAN- 
CHAN  V.  EMPEROR,  8  Ind.  Cas.  220  =  11  Cr.L. 
J.  594. 

(63) — Penal  Code,  s.  500 — Defamation  — 
Party  to  a  suit — Indian  Oaths  Act,  ss.  5  and  13 
— Giving  defamatory  and  untrue  answer  ivithout 
good  faith. — It  is  opposed  to  public  policy  to 
prosecute  a  p'^rty  to  a  civil  suit,  who  is  under 
an  obligation  to  speak  the  truth  under  ss.  5  and 
13  of  the  Indian  Oaths  Act.  in  answer  to  ques- 
tions put  to  him  by  Court,  for  defamation  in 
respect  of  such  answers,  even  although  such 
answers  are  not  true  and  be  not  made  in  good 
faith.  But  he  may  be  liable  to  prosecution  for 
false  evidence  if  he  spoke  falsely.  In  the  matter 
0/ ALRAJA  Naidu.  30  M.  222  =  6  Cr.L.J  130. 
(11  M.  477.  F.)  [Diss.,  13  Cr.L  J.  494  =  15 
Ind.  Cas.  494  =  244  P. L.R.  I9l2  =  5  P.R.  1913, 
Cr.  =  3i  ?.W  R.  1912,  Cr.  ;  F  ,  9  Cr.L  J.  385  = 
19  M.L.J.  217  =  6  M.L  T.  15.  1  Ind.  Cas.  799  ; 
R.,  36  M.  216  =  )912  M.W.N.  393  =  11  M.L.T. 
416,  13  Cr.L  J.  275  =  14  Ind.  Cas.  659  =  23  M. 
L.J.  39  =  n  M.L.T.  416  =  1912  M.W.N,  476.] 

(64) — Penal  Code,  s.  500 — Statement  made  by 
witnesses  to  police  officers  in  investigation  by 
police, —    A    defamatory  statement    made    in 
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answer  to  the  question  by  a  police  officer,  in 
the  oourse  of  au  investigation,  is  a  privileged 
oommuiiioation,  because  such  a  person  is  bound 
by  s.  161,  Grim.  Pro.  Code,  to  answer  truly  all 
questions  put  to  him,  except  suoh  as  tend 
to  criminate  himself,  and  is,  therefore,  entitled 
to  the  protection  which  the  law  gives  to  witness- 
es. QUBEN-EMPRBSS  v.  GOVINDA  FILLAI, 
16  M.  235  =  1  Weir  587.  [Diss.,  13  Cr.L.J.  494 
=  15  Ind.  Cas,  494  =  5  P  R.  1913,  Gr.=ii44P. 
L.R.  1912  =  31  P.W.R,  191-2,  Cr.;  F.,  23  C.  794 
=  5  G.W.N.  804,  9  Cr.L.J.  385  =  1  Ind. Gas.  799 
=  19  M.L.J.  217  =  6  M.L.T.  15  ;  R  ,  36  M-  216 
=  13  Cr.L.J.  275  =  14  Ind.  Cas.  659=  11  M.L.T. 
416  =  1912  M.W.N.  476,  3  L.B.R.  265,3  O.C. 
80.] 

{65)— Penal  Code,  s.  499 — Accused  defended 
by  Counsel  making  defamatory  statements  about 
a  witness. — A  person,  who  was  being  defended 
by  a  Counsel,  interfered  during  the  cross- 
examination  of  the  complainant  and  made 
grossly  defamatory  statements  respecting  his 
character.  The  statements  were  not  true  and 
were  not  made  in  his  defence  to  the  charge. 
Eeld,  that  the  occasion  on  which  the  accused 
made  the  statements  was  not  privileged  and 
that  the  words  were  not  uttered  in  good  faith 
but  iniliciously  and  that  the  accused  was  not 
protected  by  any  of  the  exceptions  to  s.  499, 
Penal  Code.  HAYES  v.  CHRISTIAN,  15  M.  414 
=  1  Weir  588  =  2  M.L.J.  142.  [R.,  17  B.  573, 
36  M.  216  =  14  Ind.  Cas.  659=  11  M.L.T.  416  = 
13  Cr.  L.J.  275  =  23  M.L.J.  39  =  1912  M.W.N. 
476,  9  Cr.  L.J.  276  =  5  M.L..T.  256,  9  Cr.  L.J. 
385  =  19  M.L.J.  217  =  6  M.L.T,  15  =  1  Ind.  Cas, 
799,  3  L.B.R.  255,  1  Weir  589.] 

(66) — Penal  Code,  ss.  52  and  499,  excep.  9 — 
Defatnation — Counsel  or  pleader — Privilege- 
Questions  in  cross-examination  if  to  be  limited 
to  instructions— Question  based  on  recollection 
— Good  faith,  presumption — "  Due  care  and 
attention" — Wrong  inference — Express  malice, 
proof  of,  necessary. — A  pleader,  specially  in  the 
mofussil  of  this  country,  where  instructions 
are  very  commonly  inaccurate  and  misleading, 
would  certainly  be  at  least  as  much  justified  in 
acting  on  his  own  recollection  as  on  specific 
instructions  in  putting  questions  to  a  witness 
in  cross-examination ;  and  because  he  has 
merely  drawn  a  wrong  inference  from  a  fact 
recollected,  that,  of  itself,  in  the  absence  of 
exprees  malice,  should  not  take  him  out  of  the 
ninth  exception  to  s.  499  of  the  Penal  Code, 
When  a  pleader  is  charged  with  defamation  in 
respect  of  words  spoken  to  or  written  while 
performing  his  duty  as  a  pleader,  the  Court 
ought  to  presume  good  faith  and  not  hold  him 
criminally  liable,  unless  there  is  satisfactory 
evidence  of  actual  malice,  and  unless  there  is 
cogent  proof  that  unfair  advantage  was  taken 
of  his  position  as  pleaderfor  an  indirect  purpose, 
Upendra  Nath  Bagchiv.  Emperor.  36  C. 
375  =  13  C.W,N.  340  =  9  C.L.J.  259  =  9  Cr.  L,J. 
165  =  1  Ind.  Cas,  147,  (19  B.  340.  9  Bom.  L.R, 
1287.  F.)  [F.,  41  C.  514  =  18  G.W.N.  424  =  14 
Cr.  L.J.  528  =  20  Ind.  Cas.  1008.] 
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(67)— PewaZ  Code,  ss.  499  and  500— State- 
ment made  by  a  person  in  answer  to  a.  query  of 
his  pleader  shortly  after  the  dtsposal  of  the 
case,  tvhether  amounts  to  an  ojf,.nce  under  — 
Legal  adviser  and  client,  relationship  of.  hoio 
long  Zas^s.— Where  the  accused,  shortly  after 
the  disposal  of  a  criminal  case  against  him, 
brought  by  one  B,  stated  opanly,  in  answer  to  a 
query  of  hia  pleader  in  that  case,  that  the  origin 
of  the  criminal  case  was  due  to  the  fact  that 
some  one  of  the  accused's  party  had  said  at  a 
social  gathering  that  B's  daughter-in-law  had 
eloped,  and  he  was  subsequently  prosecuted  for 
an  offence  under  a.  500,  I.P.C.  for  making  a 
statement  defamatory  of  B.  Eeld,  that  the 
statement  of  the  accused  did  not  constitute  an 
offence  of  defamation  under  3.  500,  I.P.C,  as 
it  was  not  made  with  the  intention  of  harming 
the  reputation  of  any  body  ;  that  the  statement 
was  made  in  answer  to  a  natural  question  put 
to  him  by  his  legal  advi.ser  at  a  time  when  the 
relationship  of  legal  adviser  and  client  cannot 
be  said  to  have  ceased.  DebENDRA  NATH 
Sh.aha  v.  BHAGIRATH  Shaha,  13  C  W.N. 
1087  =  4  Ind.  Cas.  27  =  10  Cr  L.J   475. 

(68)— Penal  Code,  s-  500  —  Privilege  of 
witness. — Witnesses  are  free  from  any  other 
consequences  with  respect  to  statements  made 
by  them  as  such,  except  that  of  indictment  for 
perjury.  They  cannot  be  prosecuted  for 
defamation.  The  ground  of  such  exemption 
is  that  It  concerns  the  public  and  the  adminis- 
tration of  justice  that  witnessc*  giving  their 
evidence  on  oath  in  a  Court  of  Justice  should 
not  have  before  their  eyes  the  fear  of  being 
harassed  by  suits  for  damages  or  of  prosecution 
except  the  prosecution  for  perjury,  MANJAYA 
V.  8ESHA  SHBTTI,  11  M.  477  =  1  Weir  586. 
[Diss., 320  756  =  9  C.W.N.  911  =  2  Cr.L.J,  459 
=  2  C.L.J.  105,  14  P.R.  1893,  Cr.;  N.  F.,l3Cr. 
L.J.  49i=15  Ind, Cas.  494  =  5  P.R.  1913,  Cr.= 
244P.L.R.  1912  =  31  P,W,R  1912,  Cr.;F..  17  B. 
127,  30  M,  222  =  6  Cr.  L.J,  130,  L.B.R,  1893— 
1900,  206  ;  Appl.,  16  M,  235  =  1  Weir  587;  R., 
29  A,  695  =  4  A.L,J,  605  =  A.W,N.  1907,  235  = 
6  Cr.  L.J.  197,  17  B,  573.  19  B.  340,  27  C.  262, 
36  M.  216  =  13  Cr.  L.J.  275  =  14  Ind.  Cas.  659  = 
23  M.L.J.  39  =  1  M.L.T.  416  =  1912  M  W.N. 
476,  17  C.L.J,  105,  17  CW.N.  554.  6  Ind.  Cas. 
309  =  21  M.L.J.  85  =  8  M.L.T.  55  =  1910  M.W. 
N.  155,  L.B.R.  1893—1900,  247,  3  L.B.R.  265, 
1  Weir  589  ;  ExpL,  15  M.  63  =  2  Weir  794,] 

(69)— Penal  Code,  s.  499,  excep,  9— Privilege 
of  advocate— Privilege  of  loitness — English  law. 
— Where  a  pleader,  in  addressing  a  Court  on 
behalf  of  his  client,  commented  on  some  of  the 
witnesses  on  the  other  side  and  called  them 
loafers,  and  was  charged  with  defamation,  held 
that,  in  the  absence  of  express  malice  (and  it 
ought  not  to  be  presumed),  a  Court  having 
regard  to  public  policy  would  be  extremely 
cautious  before  it  deprived  the  advocate  of  the 
protection  of  excep.  9.  In  considering  whether 
there  was  good  faith  (i  e.,  due  care  and  atten- 
tion) the  position  of  the  person  making  the 
imputation  must  he  taken  into  consideration. 
IF.,  36  G.  375  =  13  C.W.N.  340  =  9  G.LJ.  259; 
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R.,  25  B.  90  =  2  Bom.  L.R.  653,  22  A.  234,  3 
L.B.R.  265,  9  Bom.  L  R.  1287.  A  W.N.  1907, 
235  =  29  A.  685  =  4  A.L.J.  605.]  Without 
importing  into  this  carefully  considered  statute 
the  rules  of  the  Common  Law  of  England  based 
on  public  policy,  a  witness  in  India  is  adequately 
protected  by  the  Exceps,  1  io  9  in  s.  499,  where 
the  defamatory  statement  is  not  untrue  to  the 
knowledge  of  the  person  making  it.  If  it  is 
•  untrue,  the  real  ofience  committed  is  that  of 
false  evidence;  and  the  Court  will  not  allow  the 
onus  of  proof  to  be  shifted  by  the  prosecution 
having  recourse  to  s.  499.  In  re  NaGARJI 
TRIKAMJI,  19  B.  340.     [R.,  1  Weir  589,] 

(10)— Penal  Code,  ss.  499,  500— Pleader 
putting  defamatory  questions. — Where  a  pleader, 
who  was  defending  the  accused,  put  a  question 
to  the  complainant  whether  he  had  been  impli- 
cated in  a  case  of  robbery,  held,  that  the  pleader 
was  not  guilty  of  defamation.  Vbnkata 
Narasimmam  v.  Venkatasubarayudu,  ;i 
Weir  587. 

Ill)— Penal  Code,  s.  499  —  Privilege  of 
litigants  making  irrelevant  and  malicious  state- 
ments in  pleadings,  evidence,  etc. — It  cannot  be 
to  the  public  advantage  that  litigants  should 
be  free  to  insert  any  matter  they  please  into 
their  pleadings,  applications  and  affidavits,  or 
to  make  any  statement  they  like  in  the  witness 
box,  however  irrelevant,  scurrilous  or  insulting 
they  may  be,  and  then  claim  absolute  privilege 
with  success;  and  the  question  of  their  innocence 
or  guilt  must  be  decided  by  reference  to  the 
provinces  of  s.  499, 1. P.O.  MyA  THI  v.  HENRY 
PO  SAW,  3  L.B.R.  263.  (2  W.R.  Or.  .36,  3  W. 
R.  Cr.  45,  14  W.R.Cr.  27.  23  C.  867,  5  C.W.N. 
293.  8  C.W.N.  292,  9  C.W.N.  911,  22  A.  284. 
P.R.  1887,  Cr.,  41.  P.R,  1889  Cr.  129.  131  P. 
R.  1889,  P.R.  1898,  Cr.  64,  F.\  11  B.L.R.  321, 
15  C.  265,  14  B.  97.  27  0.  262,  3  A.  815,  17  B. 
127,  17  B.  573,  19  B.  340,  28  A.  331,  19  A.  200, 
10  M.  28.  11  M.  477,  15  M.  416,  17  M.  87,  16 
M.  235,  421  P.R.  1879,  R.) 

(72) — Penal  Code,  s.  bOO— Defamation — 
Statement  viade  in  plaint. — Statements  made 
by  the  parties  to  a  suit  in  the  pleadings  are  not 
privileged  and  a  charge  of  defamation  is 
maintainable  in  respect  of  them.  Kalinath 
Gupta  v.  Gobinda  Chandra  Basu,  s  C.W. 
N.  293.  (23  C.  867.  F.,  and  14  B.  97,  Diss.) 
[i^.,40C.  433  =  17  C.W.N.  297  =  14  Cr.  L.J. 
100  =  18  Ind.  Cas.  660  ;  R.,  3  L.B.R.  265.] 

(73) -PenaZ  Code,  s.  499,  excep.  9— State- 
ment made  in  an  affidavit.— A  defamatory  state- 
ment made  in  an  affidavit  is  not  privileged,  if  it 
was  wholly  irrelevant  to  the  inquiry  to  which 
the     affidavit    related.     GIRIBALA    DASSI    v. 

Pran  Krishto  Ghosh,  8  C.W  N.  292.  (ii  B. 

L.R,  321,  R.].   [R.,  8  L.B.R.  265.] 

(74) — Penal  Code,  s.  499 — Privilege  of  accus- 
ed.— Witnesses  can  be  prosecuted  for  giving 
false  evidence,  if  they  make  false  and  defamatory 
statements  while  under  examination.  This 
course  cannot  be  followed  in  the  case  of  accused 
persons.     An    accused    person   can    claim   no 
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special  privilege  beyond  what  is  provided  by  the 
exceptions  to  s.  499  of  the  Penal  Code.  Per 
Moore,  J. — In  principle,  there  is  no  solid  distinc- 
tion between  the  respective  oases  of  counsel, 
witness  and  party,  and  a  person  accused  o£ 
crime  is  protected  in  regard  to  statements 
made  by  him  in  meeting  the  charge  brought 
against  him.  Per  Subbramania  Aiyar,  J.Nadu 
GouNDAN  V.  Nadu  Goundan,  1  Weir  589. 
[B..  18  Cr.  L.J.  275  =  14  Ind.  Cas.  659  =  1912 
M.W.N.  476,  86  M.  216  =  11  M.L.T.  416  =  1912 
M.W.N.  393.] 

(75)- Defamation  —  Exhibiting  effigy  and 
beating  it  with  shoes.— The  making  and  publicly 
exhibiting  of  the  effigy  of  a  person,  and  beating 
it  with  shoes,  amounts  to  defamation.   PiTUM- 

ber  Doss  v.  Dwaraka  Pershad,  2  N.W.P. 
435.  ID.,  10  A.  425.] 

(76) —  Penal  Code,  s.  500  —  Imputation  of 
adultery  to  woman — Medical  examination  of 
woman. — An  imputajtion  charging  a  woman  of 
being  pregnant  by  adultery  is  defamatory.  (8 
B.H.C.  168,  D)  There  is  no  law  empowering 
a  Court  to  order  the  medical  examination 
of  the  complainant  in  a  case  such  as  the  above, 
with  a  view  to  ascertain  the  truth  or  otherwise 
of  the  imputation.  Queen-EMPRESS  v. 
PUDMON.  Rat,  Un.  Cr.  C.  474  =  Cr.  Rg.  33  of 
1889. 

(11)— Penal  Code,  ss.  499,  500— Defamation 
—  Statement  about  the  ability  of  a  person 
working  under  a  photographer. — Where  the 
complainant  published  that  he  was  able  to 
take  photos  as  good  as  the  accused,  because  he 
had  under  him  a  parson  who  had  been  a  servant 
under  the  accused,  and  the  latter  published  a 
notice  to  the  effect  that  the  employee  spoken  of 
was  employed  by  him  to  clean  bottles,  cups, 
glasses  and  do  other  things,  but  had  no  know- 
ledge of  photography  and  that  the  complainant 
could  not  have  improved  in  business,  merely 
because  ha  had  engaged  such  a  boy,  held  that 
the  notice  was  not  defamatory  of  the  complain- 
ant.    In  re  Madan  SINGH,  i  Weir  593. 

(78) — Penal  Code,  s.  500— Defamation— Pub- 
lication of  statements  that  the  complainant  was 
convicted  of  thefi  and  sent  to  jail. — Where  the 
trustee  of  a  temple  wrote  on  a  post  card  that 
the  complainant,  the  archaka  of  the  temple, 
was  convicted  some  years  previously  and  had 
been  sent  to  jail  for  theft  of  idols  belonging  to 
the  temple,  and  the  card  was  received  by  the 
complainant  in  the  ordinary  course  of  post  and 
the  statement  was  published  in  order  to  fore- 
stall the  complainant  from  setting  up  his  rights 
in  regard  to  joint  archaksahip,  held,  that  the 
accused  was  not  guilty  of  defamation,  inas- 
much as  the  statement  was  true  and  as  it  was 
no  more  than  the  publication  of  the  result  of 
proceedings  in  a  Court  of  Justice,  which  iff 
specially  declared  to  be  no  defamation  by  s.  499, 
exception  4,  In  re  SiNGARAJU  NAGABHUSH- 
anam,  26  M.  464  =  1  Weir  611. 

(19)— Penal  Code,  s.  499,  excep.  8— Re- 
porting   immorjil  conduct  of  medical  officer, — 
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Bringing  to  the  notice  of  the  Deputy  Commis- 
sioner the  fact  that  the  complainant,  a  Medical 
oflScer  in  charge  of  a  Hospital,  was  leading  an 
immoral  life  and  to  ask  for  his  removal,  is  no 
defamation  and  comes  within  the  8th  exception 
to  a,  499,  l.P.C.  JANGBLAL  v.  DEWAJEE 
Patel,  7  C.P.L.R.  Cr.  20. 

(80)— Pena/,  Code,  ss.  499,  500— Declaration 
of  inferiority  of  one  caste — Defamation. — An 
expression  of  opinion  by  the  members  of  a 
caste  that  their  caste  is  superior  to  another 
caste  is  not  such  an  imputation  as  would 
warrant  a  conviction  under  s.  500,  Penal  Code. 
Where,  consequent  upon  such  declaration,  the 
members  of  the  other  caste  are  put  to  incon- 
venience by  the  refusal  oi  the  village  servants 
to  serve  them,  She  remedy  is  a  suit  for  damages. 
In  re  Venkata  Reddi,  1  Weir  575. 

(81) — Penal  Code',  s.  4:99— Complaint  of  defa- 
mation—  Dismissal  of  the  complaint  on  the 
ground  of  accused^ s  privilege — Validity. — Where 
an  imputation  on  the  complainant's  character  is 
made  and  published  and  it  isprima  facie  deinma.- 
tory,  the  Magistrate  should  issue  a  summons 
to  the  accused  unless  it  is  distinctly  admitted  by 
the  complainant  that  the  accused  is  privileged. 
Under  s.  105,  Evidence  Act,  when  a  person  is 
accused  of  any  oSence,  the  burden  of  proving 
the  existence  of  circumstances  bringing  the 
case  within  any  of  the  exceptions  contained  in 
the  Penal  Code  is  upon  that  person,  and  the 
Court  shall  presume  the  absence  of  such 
circumstances.  In  re  PeriaSAMY  KOTASAMY 
Tbveb,  1  Weir  380. 

(81-a) — Penal  Code,  s.  499 — Making  defama- 
tory statement — Repeating  the  same  subsequently 
in  a  judicial  proceeding — Merger. — The  doctrine 
of  merger  has  no  place  in  criminal  law.  Where 
a  person  first  makes  a  defamatory  statement 
and  repeats  the  same  as  a  witness  in  a  judicial 
proceeding,  it  cannot  be  held  that  the  complain- 
ant's remedy  is  limited  to  prosecuting  the 
accused  for  perjury.  As  the  ofieuces  are  distinct 
and  are  committed  on  different  dates,  the  ac- 
cused is  liable  to  be  prosecuted  for  defamation. 
In  re  PERIASAMY  KOTASAMY  Tever,  1  Weir 
580. 

(82)— PenaZ  Code,  ss.  499,  500— Defamation 
against  a  public  servant  to  the  effect  that  he 
borrowed  for  his  superior. — To  make  a  state- 
ment to  a  superior  ofSoer  that  a  Government 
servant  had  borrowed  for  his  immediate  superior 
from  persons  connected  with  the  Department 
would  amount  to  defamation.  KRISHNA  RAO 
V.  APPASAMI  AlYiiR,  1  Weir  585 

(83)— Penai  Code,  s.  499,  excep.  10— State- 
ment regarding  the  complainant's  caste. — The 
accused  along  with  a  great  number  of  other 
persons  held  a  meeting,  and  passed  a  resolution 
to  the  efiect  that  '  the  Nilagiri  people  '  to  which 
the  complainant  belonged  '  do  not  belong  to 
the  caste  '  to  which  the  accused  and  Mahrattas 
belonged,  '  but  that  they  seem  to  belong  to  the 
Bangari  caste.'  This  latter  caste  was  conceded 
to  be  a  division  inferior  to  that  to  which  the 
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complainant  claimed  to  belong.  This  conclu- 
sion was  arrived  at  after  inquiry  made  at  a 
caste  meeting  of  which  the  complainant  had 
notice.  Held  that  the  accused  did  not  act 
with  malice,  and  that  they  joined  in  passing  the 
resolution  in  good  faith,  as  a  caution,  for  the 
information  of  the  members  of  that  community, 

Saler  Mannaji  Row  v.  c.  herojee  Row, 
1  Weir  614. 

(84) — Defendant  in  civil  suit  charging  Judge 
with  conspiracy  luith  plainti^,— The  accused, 
the  defendant  in  a  civil  suit,  in  his  written 
petition  to  the  Deputy  Commissioner,  charged 
the  Munsiff  trying  the  case  with  conspiracy 
with  the  plaintifi  to  get  up  a  false  case,  but  was 
not  able  to  prove  the  charge  ;  held  that  he  was 
rightly  convicted  of  defamation,  KrIPA  RAM 
V.  EMPRESS,  21  P.R.  1887,  Cr.  (16  P.R.  1879, 
R.) 

(85) — Intentionally  giving  false  evidence — 
Perjury. — A  witness  cannot  be  prosecuted  for 
defamation  in  respect  of  statements  made  by 
him  when  giving  evidence  in  a  judicial  proceed- 
ing, though  a  criminal  prosecution  would  lie  for 
perjury  if  the  evidence  so  given  bo  intentionally 
false.  Queen-Empress  v.  Mi  Me  Si.  L.B.R. 
1893--1900,   206,  (17  B.  127,  11  M.  477,  B.) 

(QQ)— Penal  Code,  3.  ^99— Merger  of  defama- 
tion in  an  off'ence  under  s.  182.  —  A  complaint 
of  defamation  cannot  be  dismissed  on  the 
technical  ground  that  the  offence  of  defamation 
charged  against  the  accused  merged  in  an  offence 
punishable  under  s.  182,  Penal  Code,  for  which 
previous  sanction  was  required  under  s.  195, 
Grim.  Pro.  Code.  KRISHNA  RaO  v.  APPA- 
SAMI  AIYAR,  1  Weir  583. 

(87; — Pe7ial  Code,  s.  £00,  exception  8 — 
Delaviaiion  —  Privilege  —  Proof  of  malice  in 
fact. — Where  a  defamatory  statement  is  made 
on  a  privileged  occasion,  the  complainant  must 
show  malice  in  fact.  BiDHU  BHDSAN  BOSE 
V.  HariNath  CHAKRAVARTI.  7  C.W  N.  246. 
(5  H.  &  N.  838,  (1860),  21  Q.  B.D.  509  (1888), 
R.) 

(88) — Penal  Code,  s.  499 — Defamation  — 
Injury  resulting  therefrom,  consideration  of, — 
Although  a  person  who  defames  another  may  so 
compose  him.self  that  little  injury  results  from, 
his  ofience,  yet,  he  is  not  excused  from  the  penal- 
ties attached  to  the  oSence.  SENTHINATH- 
aiyar  v.  GNanamuthu  NADan,  1  Weir  594. 

(89) — Penal  Code,  s.  499 — Conviction  for 
defamation — Charge  not  setting  forth  the  parti- 
cular occasion  of  the  commission  of  defamation. — 
Defamation — Publication  what  amounts  to — Pre- 
sumption of  malicious  intention — Omission  to 
apologise,  tuhether  proof  of  malicious  intention. 
— Where  a  person  was  convicted  of  defamatioa 
on  a  charge,  which  set  out  that  the  defamation 
was  committed  on,  or  about,  the  12th  day  of 
April,  and  afterwards  by  describing  the  com- 
plainant as  9,  ^ Brithial  Bania,'  held,  that  the 
charge  was  not  a  proper  one,  as  it  did  not  set 
forth  the  particular  occasion  on  which  the  de- 
famation was  said  to  have  bean  committed,  so 
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as  to  give  the  accused  person  an  opportunity  of 
defending  him-'elf  with  reference  to  the  offence 
alleged  to  have  been  committed  by  him.  Where 
it  was  allegc^d  tfaac  the  accused,  who  was  the 
collecting  punchayat  of  his  village,  had  defamed 
the  complainant  by  giving  him  a  ehoiukidari 
receipt:  in  which  he  was  described  oy  the  designa- 
tion of  'BrithialB<.T>iia,'h3ld,  thit  the  delivery  of 
such  a  receipt  to  the  compUiuunt  himself  was 
not  a  publicaaon  such  as  could  make  him  liable 
to  punishment  for  defamatioa.  Where,  in  s.  2, 
it  was  found  that  the  people  of  the  com- 
plainant's caste  has  been  at  firsr,  described  in 
the  censu3  papers  as  'Briihial  Bania,'  but  that, 
on  the  application  of  hia  caste  fellows,  the  name 
was  afterwards  changed  into  '  Ghanda  Bania,' 
held,  that  in  the  absence  of  proof  that  the 
accused  had  any  information  of  the  alteration 
ao  made  in  the  complainant's  caste  designation 
in  these  papers,  it  was  to  be  presumed  that  the 
accused,  in  describing  him  a;  a  'Brithiai  Bania,' 
used  the  expression  in  good  faith  ;  nor  crjuld  the 
subsequent  omission  to  apologise  for  his  in- 
advertent use  of  the  expression  be  taken  as  an 
indication  that  the  accused  used  the  expression 
at  the  time  with  a  malicious  intention.  BISH- 
WANATH  Das  v.  Keshab  Gandhabanik,  30 
C  402  =  7  C.W.N.  74.  [R.,  P.R.  1910,  Cr.=6 
P.W.R.  1910.  Or.] 

(90)— PewaZ  Code,  s.  499  —  Defamation  — 
Province  of  Judge  and  Jury, — The  question  of 
the  physical  aad  moral,  as  distinguished  from 
the  legal  character  of  the  act  of  a  person  accused 
of  an  offence  under  s.  499,  IP.C.  is  like  those 
which  arise  under  other  sections  of  the  Code, 
one  to  be  determined  by  considerations  and 
inferences  drawn  from  common  experience 
rather  than  from  rules  of  legal  construction. 
What  the  imputation  was  which  a  man  intend- 
ed to  convey  who  did  noi  directly  express  it, 
and  whether  he  believed  or  had  reason  to 
believe  that  the  imputation  should  produce  a 
particular  sentiment  or  opinion  on  the  part  of 
those  to  whom  the  communication  was  made 
are  matters  of  fact,  or  inference  from  fact, 
belonging,  where  the  judicial  functions  are 
divided,  to  the  province  of  the  Jury.  Whether 
the  imputation  thus  found  to  have  been  made, 
and  whether  the  harm  thus  found  to  have  been 
the  expected  and  probable  result  were  such  as 
to  satisfy  the  definition  of  the  offence  of  defa- 
mation, would  be  questions  for  the  Judge.  If 
the  words  of  signs  employed  could  have  a 
legally  defamatory  sense  he  would,  in  England, 
be  bound  to  submit  them  to  the  Jury.  The 
Jury  instructed  as  to  the  law  would  find  whe- 
ther the  language  as  they  understood  it  consti- 
tuted a  wrong.  In  re  PiTAMBER,  Rat.  Un.  Cr. 
C.  140. 

(91)— Criw.  Pro.  Code,  s.  198— Defamation  of 
wife — Hushayid  wJiether  an  aggrieved  parly. — 
Eeld,  by  the  Full  Bench  {Ranade,  J.,  Diss.) 
that  a  husband  has  a  right  to  lodge  a  com- 
plaint about  the  defamation  of  his  wife,  as  he 
is  a  person  aggrieved  by  an  imputation  of 
unohastity  to  his  wife  with  whom  he  is  living. 
Chhotalal  Lallubhai  v.  Nathabhai,  25 
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B.  131  =  2  Bora.  L.R.665,  F.B.  [Diss.,  32  C. 
425  =  8  C.W.N.  515;  F.,  15  M.L  J.  224  =  2 
Weir  231  =  2  Cr.  L.  J.  381;  R.,  5  C.L  J  33  =  3 
Or.  L.J.  187,  9  Or.  L.J.  450  =  3  S.L.R.  15,  10 
Cr.  L.J.  263,  1  Ind.  Gas.  941.] 

(92)— Criw.  Pro.  Code  (1832),  ss.  198,  345— 
Del amation  of  wife— Competency  of  husband  to 
prefer  complaint-  — '^hete  a.  married  woman  is 
defamed  by  the  imputation  of  uuchastity,  her 
husbaud  is  a  parson  aggrieved  by  the  defama- 
tion, upon  whose  complaint  a  Magistrate  may 
take  cognisance  of  the  offence  under  s,  198, 
Grim.  Pro.  Code.  CHELLaM  NaidU  v. 
Ramasami,  14  M.  379  =  2  Weir  230  =  1  M.L.J. 
242.  [F.,  25  B  151.  15  M.L.J.  224  =  2  Cr.  L.J. 
381,  10  Cr.  L.J.  ii63.] 

Cd'i)— Defamation  of  loife — Husband's  right 
to  complaint  — Under  s.  499,  I. P.O.,  the  reputa- 
tion to  be  harmed  must  be  the  reputation  of 
the  very  person  concerning  whom  the  impu- 
tation is  made  and  not  of  some  other  person. 
A  husband  cannot  be  considered  to  have  been 
harmed  in  his  reputation  by  a  defamatory 
statement  about  his  wife,  nor  could  a  father 
be  considered  to  have  been  harmed  in  his  repu- 
tation by  defamatory  statements  about  his 
daughter.  DauD  v.  EMPRESS,  22  P.R.  1884, 
Cf.  [B.,  39  P.R.  1887,  Cr.]  EMPRESS  v. 
IMAM  Baksh,  39  P.R.  1887,  Cr, 

(94) — Who  may  prosecute  for  —  Crim.  Pro. 
Code  (1882),  ss.  198,  3i5—"  Aggrieved"  to  be 
treated  as  equivalent  to  "person  injured.'" — The 
reputation  of  a  living  person  who  is  an  adult 
and  sui juris  is  exclusively  within  his  own  pro- 
tection. If  he  does  not  take  steps  to  defend  it, 
no  one  else  can.  S.  345,  Coda  of  Crimina'l 
Procedure  shows  that  the  only  person  who  can 
compound  a  prosecution  for  defamation  is  the 
person  defamed,  and  indicates  clearly  the  in- 
tention of  the  law  to  leave  to  every  one  the 
exclusive  right  of  vindicating  his  own  reputa- 
tion. The  word  "aggrieved"  ins.  198,  Code 
of  Criminal  Procedure,  in  cases  of  defamation 
must  be  treated  as  equivalent  to  the  expression 
"person  injured,"  the  object  of  the  section 
apparently  oeing  to  limit  the  right  of  complaint 
to  the  person  who  has  suffered  the  injury. 
QUEEN-iiMPRESS  V.  NGA  SHUN,  L.B.R. 
1872-1892,  617. 

(2b)— Penal  Code,  s.  500 — Defamation — Grim. 
Pro.  Code  (1898),  s.  198 — "  Person  aggrieved  " — 
Defamation  of  subordinate  officers  of  ihe  Munici- 
pality— Right  of  President  to  complain. — Where 
a  newspaper  published  statements,  which  were 
alleged  to  be  defamatory,  of  specific  acts  of 
negligence  on  the  part  of  the  Health  Officer  and 
his  subordinates,  held,  that  the  President  of  the 
Municipality  was  not  a  person  aggrieved  within 
the  meaning  of  s.  198,  Crim.  Pro.  Code,  by  the 
statements  made  against  the  subordinate 
officers,  merely  because  he  had  a  control  over 
those  ofl&cers,  and  that  by  the  imputation  made 
against  his  subordinates,  his  conduct  and 
administration  had  not  been  impugned.  BEAU- 
CHAMP,  H.  K.  V.  C.  M.  J.  MOORE,  26  M.  43  = 
2  Weir  232  =  1  Weir  593  =  12  M.L.J.  418. 
[R.,  11  Cr.  L.J.  594  =  8  Ind.  Cas.  220] 
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(96)— Penal  Code,  s.  499,  exceps.  9  and  10— 
Presumption  of  malice  — Gonacinus  violation  of 
law  to  another's  prejudico  is  sufficient,  though 
there  may  he  no  malice  in  faco.  When  defa- 
matory worda  are  prima  facie  libellous,  legal 
malice  must  be  pre'^umed  until  a  case  of 
privilege  is  made  out  s^.y  nha  accused.  Inre 
PALANI  ASARI,  1  Weir  6 13. 

(97)— Petial  Code,  ss.  499,  500  -Presumption 
of  malice — Rebuttal. — Although  when  defama- 
tory words,  prima  facie,  are  used,  malice  may 
be  presumed,  still  that  presumption  may  be 
rebutted  by  other  oircumstinces  negativing 
deliberate  intention  to  harm  the  reputation  of 
the  person  defamed.  In  re  ANTHOMY  RoD- 
GERS,  1  Weir  607. 

(9'i)— Penal  Code,  ss.  499,  500 — Defamation — 
Good  faith—Absence  of  reasonable  cause. — The 
absence  of  reasonable  cause  is  evidence  of  the 
absence  of  good  faith.  Where  the  accused  in- 
formed the  police  and  other  persons  that  he 
suspected  a  respectable  shopkeeper  and  his 
family  of  having  committed  or  instigated  the 
commission  of  a  burglary,  held  that  the  iufor- 
mation  to  the  police  was  privileged,  if  made 
in  good  faith,  but  that  to  other  people,  was  not 
privileged.  HIGH  COURT  PROCEEDINGS, 
27TH  APRIL,  ISdO,  No.  789,  1  Weir  607. 

<99) — Penal  Code,  s,  499,  excep.  8  ~ Accusa- 
tion preferred  in  good  faith  to  authorised  per- 
son^.— Tde  compliinant,  who  was  charged  by 
the  accused  with  having  received  bribes,  prose- 
cuted the  latter  for  defamaiioa.  The  accused 
'tendered  three  witnesses  to  prove  that  the  com- 
.plainant  received  bribe.«,  but  the  Magistrate 
holding  that  they  stood  practically  in  the  posi- 
tion of  accomplices,  did  not  give  any  weight  to 
their  evidence.  Held,  that,  as  it  appeared  from 
their  evidence  that  they  paid  money  under 
some  sort  of  compulsion,  they  were  not  accom- 
plices and  that  the  Magistrate  should  have 
considered  whether  the  allegation  made  by  the 
accused  was  privileged  and  made  bona  fide. 
Menta  Kondu  BHOTHU  V.  Chalamcherla 
SUBBAYYA,  1  Weir  608. 

(100)— Penai  Code,  s.  499,  excep.  8  — 
Accusation  preferred  to  the  head  of  a  caste. — 
Where  a  person  makes  to  the  head  of  the  caste 
an  accusation  against  another,  the  burden  of 
proving  good  faith  in  respect  of  such  accusation 
lies  on  the  accused,  and,  in  determining 
whether  he  so  acted,  it  is  material  to  consider 
vyho  the  accused  was  and  whether  he  had  any 
concern  in  the  matter  which  would  justify 
him,  in  making  the  allegation.  The  accused 
must  also  show  that  he  had  reasonable  and 
probable  causa  for  making  the  same.  VEN- 
KAPPA  RAI  v.  Ibrahim  Beary,  1  Weir  608. 

(101)— PenaZ  Code,  s.  499,  excep.  9— Defa- 
matory statement  to  a  Municipal  Council, — 
The  accused  charged  the  complainant  with 
trespass  in  respect  of  a  certain  land  before  a 
Magistrate,  and  in  his  complaint  stated  that 
•the  complainant  was  convicted  and  rigorously 
imprisoned.     He  made  a  similar  statement  to 
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the  Municipal  Council.  Held,  that,  although 
it  was  doubtful  whether  the  statement  to  the 
Magistrate  was  not  privileged  as  privilege  of  a 
party  in  a  Court  of  law,  the  statement  to  the 
Municipal  Council  was  in  no  wav  privileged. 
Ramasami  Naidu  v.  ramachendrudu, 
1  Weir  612. 

(102)— Penal  Code,  s.  499,  excep.  9— Defa- 
mation made  as  a  defence  in  a  cnmi'ial  case. — 
Where  a  defamatory  statement  w-is  made  by 
the  accused  as  an  accused  in  a  criminal  case 
lor  the  purpose  of  his  defence,  and  was  relevant 
as  showing  the  motive  of  the  complainant,  and 
also  of  some  of  his  witnesses  ;  held,  that  suck 
statement  being  found  to  be  true  was  privileged. 
MURUGESA  PILLAI  V.  PaPATHI  AMMAL,  1 
Weir  612.  [JB.,  13  Cr.L  J.  275=  14  Ind.  Gas. 
659  =  1912,  M.W.N.  476,  3GM.  216  =  11  M-L.T. 
416  =  1912  M.W.N.  393.] 

(103) — Bribery  charged  against  a  Magistrate 
— Defamation — Sanction  to  prosecute — Evi- 
dence Act,  s.  55 — General  reputation— Penal 
Code.  s.  211.— B,  an  Honorary  Magistrate,  pro- 
secuted A  for  defamation.  The  matter  alleged 
to  be  defamatory  was  a  statement  made  by 
A  to  the  Commissioner  of  the  division  that,  in  a 
case  where  A  was  tried  before  B,  the  latter 
took  a  bribe.  B,  complained  under  ss.  182,  211 
and  500,  Penal  Code,  but  as  no  sanction 
was  given  for  a  prosecution  under  either  of  the 
two  former  sections,  the  Magistrate  tried  A 
under  s.  500,  only.  Held,  that  as  the  state- 
ment made  by  A  to  the  Commissioner  against 
B  did  not  amount  to  a  criminal  prosecution  or 
a  charge  within  the  meaning  of  a.  211,  I. P.O., 
no  previous  sanction  of  the  Commissioner  was 
necessary  in  this  case  under  s.  195  of  the 
Criminal  Procedure  Code.  Held,  further,  that 
evidence  that  B  took  bribes  from  other  persons 
was  irrelevant  {vide  s.  55  of  the  Evidence  Act). 
The  evidence  as  to  general  reputation  was,  if 
admissible  at  all,  not  admissible  to  show  that 
A's  statement  did  not  harm  B's  reputation. 
Empress  v.  Chedi  Lal,  2  C.P.L.R.  198. 

(104) — Publication— Place  of  trial. — When  a 
defamatory  petition  presented  to  a  superior 
public  officer  i?  sent  to  a  subordinate  officer  for 
enquiry,  there  is  a  publication  of  the  defama- 
tion "in  the  place  where  the  latter  may  receive 
the  petition.  RAJA  SHAH  v.  EMPRESS,  14 
P.R.  1889,  Or. 

(105) — Charge  of  an  offence  under  s.  501, 1. P. 
C. — Conviction  for  an  offence  under  s.  500,  l.P. 
C.—CrimPro.  Code  (1882),  s.  198.— A  criminal 
Court  is  not  competent  to  amend  or  alter  a 
complaint  under  s.  501,  Penal  Code,  to  one 
under  s.  500  CROWN  v.  UMA  SHANKAR,  18 
P.R.  1889,  Cr  [R.,  8  P.R.  1891,  Cr.,  35  P.R. 
1905,  Cr.  ] 

(106) -- Privilege — Communication  to  a  supe- 
rior officer. — Where  a  police  officer  communica- 
ted a  statement  elicited  from  a  third  party  in  a 
police  enquiry  to  his  superior  officer,  held,  that 
the  accused  could  not  be  convicted  of  defamation 
if  those  statements  were  defamatory,   as  the 
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report,  having  been  made  in  discharge  of  his 
duty,  was  privileged.  EMPRESS  v.  SHER 
Singh,  23  P.R.  1880,  Cr.  [Disl.,  U  Cr.  L.J. 
205  =  6  Ind.  Gas.  714  =  4  P.W.R.  1910,  Gr.] 

(107)— Crim.  Pro.  Code  (1898),  ss.  198,  439 
and  526  —  Defamation  —  Prccetdings  without 
coriplai?it— Creditor' s  notice  on  a  post  card  to 
demand  debt — Irregular  proceedings — Power  of 
the  High  Court  to  guash  proceedings  altogether 
on  petition  for  transfer — Indtan  Penal  Code^ 
ss.  499  and  500.— Held,  that  putting  forward 
even  a  false  claim  on  a  post  card  to  ihe  effect 
that  the  addressee  should  pay  the  addresser  a 
certain  sum  of  money  which  the  former  owes 
the  latter,  does  not  prima  facie  amount  to  defa- 
mation as  defined  in  s.  499,  I.P.C.  ;  that  a 
Magistrate,  to  whom  such  a  post  card  is  private- 
ly handed  over  without  a  complaint  as  is 
required  by  s.  198  of  Act  V  of  1898,  commits 
material  irregularity  and  acts  without  jurisdic- 
tion in  starting  thereon  a  criminal  prosecution 
under  s.  500.  I.P.G.  ;  and  than  the  High  Gourt 
on  the  revision  side  can  altogether  quash  pro- 
ceedings of  such  a  nature  at  any  sLage  of  the 
case.  ABDUIiLA  v.  G.  CLARKE,  3  P.W.R. 
1909,  Cr.  =  l  Ind.  Gas.  99  =  9  Cr.  L.J.  154. 

(108) — Defamation — Dismissal  of  complaint — 
Malicious  report  by  a  Police  officer — His  liabi- 
lity— Accused  to  prove  exception— Privileged 
communication— How  far  Maqistrate  bound  to 
enquire— JJltva,  vires— Indian  Penal  Code  {Act 
XLV  of  186C!),  ss.  77,  499  and  500— Crim,  Pro. 
Code  {Act  V  of  1898),  ss.  202  and  'Md— Indian 
Evidejice,  Act  I  of  1872,  ss.  105,  123,124  and  125 
—Act  XVin  of  1850— ^ti;  V  of  1861,  ss.  4,  7, 
ii  and  i2— Chief  Court  Circular  No.  849-0., 
dated  loth  February,  1900— Pohce  Rules.  — Held 
that  a  Police  Officer  is  liable  to  be  prosecuted 
and  convicted  under  s.  500,  Penal  Code,  if  he 
maliciously  makes  to  his  superior  a  defamatory 
report  against  any  person,  unless  he  can  show 
that  he  is  protected  by  some  statutory  privilege. 
But  there  is  absolutely  no  such  privilege  for  a 
Bub-Inspector  of  Police.  A  malicious  report 
intended  to  result  in  the  entry  of  a  person's 
name  in  Police  Surveillance  Register  No.  X  is 
in  itself  defamatory.  Such  a  case  is  not  cover- 
ed by  the  maxim — "  Omnia  presumuntur  rite 
esse  acta."  Held,  also,  that,  where  a  com- 
plaint is  based  upon  some  official  communica- 
tion, whether  oral  or  in  writing,  falling  within 
the  scope  of  either  ss.  123,  124  or  125,  Evidence 
Act,  and  there  is  no  likelihood  of  proving  the 
communication  by  primary  and  direct  evidence, 
the  Magistrate  is  fully  justified  in  dismissing 
the  complaint  under  s.  203,  Crim,  Pro.  Code, 
1898.  Held,  further,  that,  although  the  gene- 
ral rule  in  all  the  criminal  proceedings  is  that 
the  OMMS  of  proving  every  thing  essential  to  the 
establishment  of  a  charge  against  an  accused 
lies  on  the  prosecution,  yet  s.  105  of  the  Evi- 
dence Act  constitutes,  a  departure  from  that 
rule  and  makes  it  obligatory  upon  the  Courts 
to  presume  the  absence  of  such  circumstances 
as  may  bring  the  accused  within  some  general 
or  special  legal  exception,  unless   or  until  their 
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existence  is  shown  by  the  accused  or  is  admit- 
ted by  the  prosecution  itself.  So,  in  a  defa- 
mation case,  when  once  the  complainant  has 
proved  that  the  accused  has  made  a  prima  facie 
defamatory  imputation,  it  rests  with  the  ac- 
cused to  show  that  he  is  justified  in  doing  so. 
Per  Johnstone,  C.J. — The  Punjab  Chief  Court 
Circular  No.  &49-G.  of  15th  February,  1900,  is 
ultra  vires.  It  lays  down  a  principle  and  test 
which  are  inconsistent  with  the  Statute  Law, 
s.  202,  Crim. Pro.  Code,  1898.  Per  miliams,  J, 
— Whether  the  circular  is  ultra  vires  or  not, 
the  course  indicated  by  it  is  pre  eminently  one 
which  it  is  desirable  and  even  necessary  to 
adopt  in  the  cases  contemplated  therein.  Per 
Johnstone,  J.— Where  the  facts  can  hardly  be 
known  with  precision  to  the  complainant,  it  is 
the  duty  of  the  Magistrate  to  explain  the  facts 
and  in  view  of  that  explanation,  to  call  upon 
him  to  state  precisely  what  the  charge  is.  Per 
Williams,  J. — But  there  is  no  such  duty  of  the 
Magistrate,  where  the  complainant  has  the 
benefit  of  legal  assistance  and  the  facts  stated 
by  him  do  not  constitute  au  offence  for  which 
the  accused  may  ba  considered  responsible. 
abdurRazak  v.  Gauri  Nath,  4  P.W.R. 
1910,  Cr.  =5  Ind.  Cas.  714  =  11  Cr.  L.J.  205. 
(20  M.  387,  F.;  36  C.  449.  13  B.  590,  9  C.W.N. 
199,  E.;  23  P.R.  1880,  Cr.,  D.) 

(109) — Penal  Code,  s.  500  —  Defamation — 
Abatement  of  prosecution  on  the  death  of  com- 
plainant— Criminal  Procedure  Code,  s.  198 — 
Act  V  of  1881,  s.  89.— Held,  that  the  death  of 
the  complainant,  during  the  course  of  criminal 
proceedings  for  defamation,  necessarily  termi-. 
nates  tho^e  proceedings.  Obiter. — Held,  also, 
that  s.  89  of  the  Probate  and  Administration 
Act,  V  of  1881.  cotitains  the  law  on  the  subject 
of  a  cause  of  action  surviving  to  the  represen- 
tative of  a  deceased  plaintiff,  and  the  principle 
underlying  the  rule  laid  down  in  the  section  is 
applicable  to  criminal  proceedings  under  s.  50O 
of  the  Indian  Penal  Code,  having  regard  to  the 
narrowness  of  line  between  a  prosecution  and 
a  suit  for  damages.  ISHAR  DAS  v.  KlNG- 
Empebor,  8  P.W.R.  1908,  Cr.  =  7  Cr.L.J. 
290  =  112  P.L.R.  1908,  10  P.R.  1908,  Cr.  (31 
C.  993,  F.) 

(110) — Form  of  defamation  —  Penal  Code, 
s.  499  — The  using  of  defamatory  expressions 
for  the  protection  of  the  interests  of  the  party 
making  them  is  not  privileged,  unless  the 
imputation  is  made  in  "  good  faith."  QUBEN 
V.  PURSORAM  Doss,  3  W.R.  Cr.  45. 

(110  a)  —  Form  of  defamation — Written  or 
spoken  defamation — Penal  Code,  s-  499. — No 
distinction  exists  between  written  and  spoken 
defamation.  QUEEN  v.  MOHUNT  PurSORaM 
DASS,  2  W.R.  Cr.  36,  QUEEN  v.  PURSOHAM 
Dass,  3  W.R.  Cr.  45. 

(Ill) — Nature  of  defamation— Penal  Code, 
s.  499 — "  Publishing  "  defamatory  matter — 
Filing  petition  in  Court. — Piling  in  Court  a 
petition  containing  imputations  against  a  person 
calculatedto  injure  his  reputation,withtheinten- 
tion  that  other  persons  should  read  it  amounts 
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to  making  or  publishing  the  imputation  within 
s.  499,  Penal  Code.'  The  Criminal  law  of  this 
country  as  to  defamation  is  contained  in  s.  499 
of  the  Penal  Code,  and  not  in  the  English  Law. 
P.A.  Gkeene  v.  Mr.  F.  P  Delanney,  14  W. 
R.  Cr.  27. 

(112) — Untrue  statement— Penal  Code,  s.  499. 
— The  accused,  an  Inspector  of  Police,  was  sent 
to  enquire  if  it  was  true  that  one  Brojanath 
was  a  leader  of  dacoits.  He  reported  that  it 
was  false,  and  that  the  bnnias  of  the  village 
ware  trying  to  get  him  punished  from  an  ill- 
feeling.  He  added  :  "  I  learnt  from  private 
enquiries  that  there  is  scarcely  a  woman  in 
the  houses  of  the  banias  who  has  not  passed  a 
night  or  two  with  the  defendant  Brojanath." 
Held,  that  the  imputations  were  neither  reckless 
nor  unjustifiable,  and  were  not  defamatory, 
being  covered  by  the  9th  exception  to  s.  499. 
IP.C.  ;  but  the  commitment  of  the  accused  for 
trial  for  defamation  under  s.  499  of  the  Penal 
Code  was  supported  under  the  other  circum- 
stances of  the  case,  hi  the  matter  of  the  petition 
o^  RAJNARAIN  SEIN,  6  B.L.R.  App.  42  =  14 
W.R.  Cr.  22. 

(113)— Onus  proband!— 4c«  XVIII  of  1862. 
s.  21— Good  faith —Undev  s.  27  of  Act  XVIII 
of  1862,  proof  of  the  existence  of  the  facts  relied 
on  as  a  defence  should  be  given  before  good 
faith  could  be  presumed  in  a  case  of  defama- 
tion, and  the  onus  lies  on  the  person  making 
the  imputation  Such  a  person,  to  claim  the 
benefit  of  excep.  9,  s.  499  of  the  Penal  Code, 
must  prove  that  ho  has  exercised  due  care. 
Mr.  SEALY  V.  Ramnarain  Bose,  i  W.R. 
Cr.  22. 

(114) — Action  for  defamation — Words  spoken 
in  judicial  vroceeding — Police  officer's  report, 
how  far  evidence — Good  faith — Onus  of  proof. — 
A  civil  Court  can  take  cognizance  of  an  action 
for  damages  for  defamation  of  character  (e.g'., 
by  imputation  of  a  criminal  ofience)  though  the 
words  complained  of  were  spoken  in  a  judicial 
proceeding.  The  report  of  a  police  officer  may 
be  treated  as  evidence  that  the  words  complain- 
ed of  were  spoken,  but  it  cannot  be  evidence  of 
the  defendant's  guilty  and  malicious  intention. 
MOHENDRO  CHUNDER  CHUCKERBUTTY  v. 
SURBO  KOKHYA  DEBIA,  11  W.R.  534. 

(115) — Penal  Code,  s.  499  —  Defamation — 
Common  abuse. — Where  the  defamatory  state- 
ment attributed  to  the  accused  consisted  of  the 
use  of  certain  abusive  terms,  viz.,  "  beti-higali, 
bahin-ki-qali  "  with  reference  to  the  complain- 
ant's daughter,  held,  chat  the  use  of  such  abuse 
being  common,  could  not  be  regarded  as  con- 
veying any  such  imputation  as  could  in  any 
way  harm  the  reputation  of  the  person  towards 
whom  it  was  used.  EMPRESS  v.  BBHARI,  A. 
W.N.  1883,  36. 

(116) — Penal  Code,  ss.  95.  A99— Defamation 
— Causing  of  slight  harm. — The  accused,  a  bar- 
rister, and  the  complainant  a  pleader,  were 
engaged  in  a  criminal  case  The  latter  made  a 
remark  conveying  an  imputation  on  the  former. 
upon  which    the    former   called    the    latter  a 
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"  liar."  Held,  that  even  if  the  expression  made 
use  of  by  the  appellant  amounted  to  defama- 
tion in  point  of  law,  the  case  came  under  the 
provisions  of  s.  95,  I.P.C.  EMPRESS  v. 
VansittART,  A.WN.  1883,  46. 

(in)— Penal  Code,  ss.  499,  500 -Scope.— 
Although  the  language  of  s.  499,  I.P.C,  is  open 
to  the  most  ebistic  application,  yet,  Magistrates 
will  act  wisely  in  refusing  to  adapt  it  to  cases  in 
which  no  real  harm  has  been  done,  or  where  a 
civil  remedy  might  more  appropriately  be 
sought.  Empress  v.  Amir  Hasan,  A.W.N. 
1883,  167.  [R.,  29  A.  685  =  4  A.L.J.  605--A. 
W.N.  1907,  235  =  6  Cr.  L.J.  197.] 

(Il8)—Pe7ial  Code,  ss.  499,  bOQ— Defamation 
— Letter  addressed  to  a  legal  practitioner  in 
reply  to  the  notice  of  a  claim  on  behalf  of  his 
client,  which  contains  imputation  concerning  the 
client — Publication—Privileged  communication 
— Imputation  addressed  to  tlie  person  himself — 
Defaming  husband  in  wife's  presence  and  vice 
versa — Grim.  Pro.  Code,  s.  439. — Held  that : — 
Where  a  person,  to  whom  a  claim  is  presented 
by  a  legal  praccitioner  on  behalf  of  his  client, 
in  replying  exceeds  the  privilege  by  sending  to 
the  legal  practitioner  a  letter  containing  defa- 
matory statements  concerning  the  client,  the 
publication  is  complete  when  the  latter  is 
received  and  read  by  the  legal  practitioner.  Any 
one  in  the  transaction  of  business  with  another 
has  a  right  to  use  language  bona  fide,  which 
is  relevant  to  that  business  and  which  a  due 
regard  to  his  own  interest  makes  necessary 
even  if  it  should,  directly  or  by  its  conse- 
quences, be  injurious  or  painful  to  another  ;  and 
this  is  the  principle  on  which  privileged  com- 
munication rests ;  but  defamatory  comments 
on  the  motives  or  conduct  of  the  party  with 
whom  he  is  dealing,  do  not  fall  within  this  rule. 
In  the  present  case  it  was  enough  for  the  res- 
pondent to  deny  the  truth  of  the  petitioner's 
claim  on  the  ground  of  enmity,  but  to  go  the 
length  of  attacking  his  character  and  writing 
the  letter,  the  material  portions  of  which  are 
given  below,  is  prima  facie  defamatorv  and 
does  not  fall  within  any  of  the  exceptions  to 
s.  499,  Penal  Code.  "Dear  Sir, — In  reply  to  the 
notice  dated  the  9th  February,  1908,  I  state  as 
follows:— "I  inspected  the  account  of  Kalka 
Municipal  Office  as  Senior  Auditor.  In  the 
course  of  the  audit,  embezzlements  to  the 
extent  of  about  Rs.  1,000  were  committed  by 
Dr.  .T.,  the  Sanitary  Officer  at  Kalka. ..AH  these 
statements  showed  dishonesty  on  the  part  of 
the  Doctor.  I  stated  in  my  report  that  during 
the  last  year  he  must  have  embezzled  about 
Rs.  6,000.  On  my  report  the  doctor  was  trans- 
ferred from  Kalka My  report  was  subse- 
quently printed  and  sent  to  the  Local  Officers. 
I  discharged  my  official  duties  honestly,  and 
this  is  the  reason  why  Dr.  J.  is  ioimically  dis- 
posed towards  ma.     I  owe  him    no  money  nor 

did  I  borrow    any    money   from    him The 

Local  authorities  taking  pity  on  the  Doctor  on 
account  of  his  old  age  were  content  with  his 
transfer  only.  In  fact,  I,  in  my  report,  and 
also    the   Examiner,    recommended    that    he 
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Defamation — continued. 

(Doctor)  should  be  criminally  prosecuted. 
Obiters.  Defaming  husband  in  wife's  presence 
and  vice  versa  is  sufficient  publication  within 
the  meaning  cf  s.  499  and  is  punishable  under 
s.  500,  I. P.O.  But  the  uttering  of  a  libel  by  a 
husband  to  his  wife  is  no  publication  and 
consequently  is  not  an  ofience  under  s.  500, 
I.P.C.  It  is  settled  law  that  the  communication 
of  defamatory  matter  concerning  a  particular 
person  to  that  person  only  is  not  publication 
within  the  purview  of  s.  499,  Penal  Code.  Db. 
J.  V.  Sher  Singh,  6  P.W.R.  1910,  Cr.  =  10  P. 
R.  1910,  Cp.  =  5Inci  Cas.  892  =  11  Cr.  L.J.  281. 
(7  A.  205,  P.B.,  7  G.W.N.  74,  18  B.  205,  F.) 

{119}— Penal  Cede,  s.  4t99— Defamation -Pri- 
vilege of  suitor. — In  a  criminal  prosecution  for 
defamation  is  respect  of  the  statements  made 
by  the  accused  as  complainant  in  a  criminal 
case,  held,  that  a  plea  of  privilege  as  suitor 
was  bad  as  the  doctrine  of  absolute  privilege 
of  statements  made  by  suitors  dees  not  apply 
to  proceedings    under    the  Indian    Penal  Code, 

Empress  v.  Gajadhar,  A.W.N.  1890,  170. 

{120)— Penal  Code,  s.  i99— Defamation- 
Privilege —  Wife  defamed — Complaint  by  hus- 
band.— Where  the  faiher  and  the  brother  of  the 
oomplainant's  wife  were  accused  of  defamation 
in  that  they  stated  that  somebody  had  taken 
hold  of  her  with  intent  to  commit  adultery, 
held,  that  the  statement  was  not  privileged  under 
any  of  the  exception  in  s.  499  of  the  Penal 
Code.  Held  also  that  the  husband  could  com- 
plain as  the  aggrieved  person  in  the  above  case 
and  not  necessarily  the  wife.  EMPRESS  v. 
Maiku,  A.W.N.  1891,188. 

{121)— Penal  Code,  s.  A99— Defamation  ~ 
Charge  instituted  by  son  for  de.famation  against 
mother. — For  the  purpose  of  instituting  a  cri- 
mmal  proceeding  under  s.  499,  I.P.C,  a  mother 
and  son  are  not  in  the  same  position  as  a  hus- 
band and  wife.  MUSURIS  DiN  v.  JAGAN  NATH, 
A.W.N.  1893,  207. 

{122)— Grim.  Pro.  Code  (1882),  s.  198— Com- 
plaint of  abetment  of  delamation  by  sale  of 
printed  viaiter. — What  a  complaint  alleging 
the  commission  of  the  above-mentioned  ofience 
should  contain  discussed.  SardAR  DyAIj 
SINGH  V.  Queen-Empress,  8  P.R,  1891. 

Abetment  of  sale  of  printed  defamatory 
matter— See  ABETMENT,  8  P.R.  1891,  Cr. 

See  Act  XVIII  op  1862,  s.  27.  4  W.R.  Cr. 
22. 

See  ACT  XXV  OF  1867,  s.  5,  9  M.  387  =  1 
Weir  576  =  1  Weir  865. 

See  APPLICATION  TO  High  Court,  Rat. 
Un.  Cr.  C.  480. 

See  Compensation— General,  i  W.R. 
Cr.  6. 

See  Complaint— Institution  of  Com- 
plaint—Preliminaries, 10  A.  39  =  A.W.N. 
1887,  264. 


Defamation — concluded. 

See  Complaint— Procedure  on  receipt 
of  complaints,  3  Bom.L.R.  675. 

See  Contempt  of  Court,  lO  c.  109  =  10 

I. A.  171,  P.C. 

See  Orim.  Pro.  Code.  1898,  s.  193,  32  C. 
425  =  8  C.W.N.  515 

Distinct  offences — -Joint  trial — Defamatory 
resolution — Transmission  of  resolutions  to  a 
newspaper— Concert— See  CRIM.  PrO.  CODE, 
1898,  ss.  233,  2.3S,  II  Cr.L  J.  135  =  5  Ind.  Cas. 
436  =  7  M.L.T.  127. 

See  Crim.Pro.  Code,  1698,  s.  350,  13  C.W. 
N.  550. 

Unjustifiable  and  calculated  to  incite 
resentment  between  communities — Nature  of 
punishment —  Lapse  of  time —  Imprisonment 
— Not  necessary — See  Crim.  Pro.  CODE, 
189S,  s.  439,  4  S.L-R  86  =  8  Ind.  Cas.  218  =  11 
Cr.L. J.  593. 

See  Joinder  op  Charges  when  legal, 
18  P.R.   1904  =  120  P.L.R.  1904. 

Defamatory  re-olutions — Transmission  of 
resolution  to  a  newspaper — See  JOINT  TRIAL, 
11  Cr.L. J.  135  =  5  Ind.  Cas.  436  =  7  M.L.T. 
127. 

See  Jurisdiction  of  Criminal  Courts 
—General,  44  P.R.  1885,  Cr. 

Sfie  Legal  Practitioners— advocate, 
10  M.  28.  F.B, 

See  Legal  Practitioners— Pleader 
and  Client,  4  Ind.  Cas,  176. 

Doctrine  of  absolute  privilege — English  and 
Indian  Law— See  PENAL  CODE,  ss.  2,  499, 
500,  17  C.W.N.  297  =  14  Cr.L.J.  100  =  18  Ind- 
Cas.  660  =  40  C.  433. 

'  Kulahrashta  ',  meaning  of  the  term — See 
Penal  Code,  ss.  95,  500,  I9ii,  2  M.W.N.  8 
=  10  M.L.T.  96  =  12  Cr,  L.J.  497  =  12  Ind. 
Cas.  217. 

Statement  in  petition  to  Magistrate — See 
Privileged  Communication,  i  Agra  38, 
Cr. 

See  Receiver,  13  Cr.L.J.  491  =  15  Ind. 
Cas.  491. 

See  Sanction  to  Prosecute— Condi- 
tions requisite  for  grant  of  sanction, 

ETC.,  9  M.  439  =  2  We.r  213. 
Defaalt. 

See  COMPL-UNT  —  DISMISSAL  OF  COM- 
PLAINT. 

See  Dismissal  op  complaint. 

See  Crim.  Pro  Code,  1898.  ss.  367.  369, 
421,  422,  423,  5  N.L.R.  76  =  9  Cr.L.J.  553='2 
Ind.  Cas.  247. 

See  Joinder  op  Charges— General,  il 
C.  91. 

See  PENAL  Code,  s.  174,  3  S.L.R.  155. 

Default  in  giving  secarity. 

See  Security  to  keep  the  Peace- 
Default  IN  GIVING  SECURITY. 
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Defence. 

See  False  Defence. 

(I)— kWhi— Nature  of  defence.— kn  alibi  is 
genorally  an  unsatisfactory  way  ot  disproving  a 
claim  or  charge.  REG  v.  PARBHUDAS,  11  B. 
H.C.  90. 

See  ACT  VII  OF  1870.  s.  19  (17),  U.B.R. 
1892— 1S96,  Vol.  I,  9. 

Nature  of  defence  which  accused  can  set  up — 
Duty  of  Court — Deficiency  in  prosecution  evi- 
dence—  Defence  not  bound  to  fill  up — Right  of 
defence  to  comment  on  such  deficiency — Case 
offraudsetup  by  defence— Opportunity  of  ex- 
planation to  prosecution — See  PENAL  CODE, 
sa.  399,  402,  18  C.W.N.  498  =  41  G.  350=^15Cr. 
L.J.  385  =  '23  Ind.  Caa.  985. 

Defence  Witness. 

See  Evidence— Statements  made  to 
POLICE,  18  P.R.  1900,  Gr. 

Defile. 

See  Penal  Code,  s.  295,  l  Weir  253. 

Defraud. 

Sec  Penal  Code,  s.  415,32  C.  775  =  9  C. 
W.N.  807  =  1  C.L.J.  469  =  2  Cr.  L.J.  368. 

Dekhan  AgricultariatB'  Relief  Act. 

See  BOM.  ACT  XVII  OF  1879. 

Delay. 

See  REVISION— Delay. 

(1) — Delay  in  bringing  accused  to  trial 
noticed.  Crown  v.  Dia  R\M,  14  P.R.  1867,  Cr. 

ESect  of— See  BEN.  ACT  III  OF  1899, 
ss.  449,  450,  452  and  579,  11  C.W.N.  .30  =  4 
Or.  L.J.  408  =  34  C.  341. 

See  adultery,  3  C.  6S8. 

Appeal  presented  out  cf  time — Rejection  — 
See '  Appeal  —  appeal  —  Practice  and 
Procedure,  5  W.R.  Cr.  80. 

Presentation  of  appeal  —  Limitation  — 
Delay    in    obtaining    copies — See    APPEAL — 

APPEAL— Practice  and  Procedure,  6  M. 

H.C.  349. 

In  prosecuting  accused  after  receipt  of 
sanction — Refusal  to  entertain  complaint — See 
Complaint— Institution  of  complaint 
—Preliminaries,  2  Weir  i54  =  6  M.H.C.  App. 
15. 

Sanction  to  prosecute  —  Application  made 
after  four  months —  Whether  excusable — See 
Grim.  Pro,  code,  1893,  s.  195,  15  Cr.  L.J, 
698  =  26  Ind.  Gas.  146. 

See  Grim.  Pro.  Code,  1898,  s.  195,  13  ind. 
Cas.  97. 

Application  for  sanction  presented  after  a 
year's — Whether  can  be  granted— See  GRIM. 
PRO.  Code,  1898,  s.  195  (6),  8  S.L.R.  49  =  15 
Cr.  L.J.  654. 

See  Grim.  Pro.  Code,  I898,8.  439,  4  S.L.R. 
86  =  8  Ind.  Cas.  218  =  11  Cr.  L.J.  593. 

In  police  investigation — See  MAGISTRATE, 
DUTY  OF,  2  Bom.  L.R.  1092. 


Delay— concluded- 

See  Penal  Code,  as.  154,  155,  7  C.W.N. 
245. 

Omission  by  husband  to  take  steps  towards 
prosecuting  for  adultery  for  long  time — Effect 
—See  Penal  Code,  s.  497,  i  C.W.N.  493. 

■  In  asking  for  sanction— See  SANCTION  TO 
PROSECUTE— AUTHORITIES  COMPETENT  TO 
GRANT  SANCTION,  ETC.,  2  Weir  154. 

See  SANCTION  TO  PROSECUTE—  CONDI- 
TIONS REQUISITE  FOR  GRANT  OP  SANCTION, 
ETC.,  11  C.W.N.   119  =  4  Cr.  L.J.  454. 

Delay  in  disposal  of  case— Sea  TRANSFER  OF 
Criminal  Cases— Grounds  for  transfer- 
notice,  2  Weir  679. 

Delay  in  claiming  maintenance. 

See  Maintenance,  2  Weir  616. 
Delegation  of  authority  of  public  servant. 

See  PENAL  CODE.  ss.  23,  186,  22  C  7t.9. 
Delegation  of  authority,  powers  or  functions. 

Nazir  delegating  the  authority  to  execute  a 
warrant  to  peon  —  Obstruction  —  Civ.  Pro. 
Code,  8.  251— See  ACT  VII  OF  1870,  ss.  22, 
20,  22  C    596. 

See  Act  XXVII  of  1871,  s.  18(7),  r.  13, 
23  P.R.  1908,  Cr.=9  Cr.  L.J.  94. 

District  Registrar's  power  to  delegate  to 
Sub-Registrar  functions  prescribed  by  s.  74, 
Registration  Act,  1877— See  ACT  III  OF  1877, 
EP.  74  and  82,  24  C.  755. 

Delegation  of  powers  of  District  Registrar 
—See  ACT  III  OP  1877,  s.  82,  20  C.  719. 

See  ACT  I  OF  1878,  ss.  5  and  9,  1  S.L.R.  Cr. 
70  =  8  Cr.  L.J.  188. 

Application  for  allowance  for  spoiled  stamps 
—  Power  of  Collector  to  delegate  authority — 
See  ACT  1  OF  1879,  s.  51,  5  A.  17. 

See  ACT  XV  OF  1881,  s.  15  (1)  (c),  r-  19, 
11  Bom  L.R.  12  =  9  Gr.  L.J.  160=1  Ind.  Caa. 
102. 

See  Ben.  ACT  III  OF  1884,  s.  45,  20  C.  448. 

See  BOM.  ACT  IV  OP  1687,  s.  6,  3  S.L.R. 
56  Cr.=2  Ind.  Cas.  371. 

Power  of  Municipal  Board  to  delegate 
generallv  the  authority  to  institute  prosfcutions 
—See  U.  P.  ACT  XV  OF  1883,  s.  69,  22  A.  123, 
P.B. 

See  Grim.  Pro.  Code,  1898,  s.  17, 12  A.L.J. 
803  =  36  A  468  =  15  Cr.  L.J.  584  =  25  Ind.  Caa. 
336. 

See  Grim.  Pro.  Code,  1898,  ss.  no,  118,  97 
!   A.  293  =  1  A.L.J.  601  =  A.W.N.  1904,  231, 

Delegation  of  questions  as  to  actual  poa- 
session  to .  arbitrators,  whether  legal — See 
!  Grim.  Pro.  Code,  1898,  s.  145,  32  C.  552  =  1 
G.L.J.  432  =  2  Cr.  L,J.  347. 

See  Grim.  Pro.  Code,  1898,  s.  407  (2),  2 
Bom.  L.R.  536. 

Surety  bond  to  produce  accused  before 
Sessions  Court — Proceeding    for    forfeiture    if 
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Delegation  of  authority,  powers  op  fanctiona 

— concluded, 

may  be    taken  by  a  Magistrate — Validity — See 

Crim.  Pro.  Code,  1893,  ss.  5i4,  516,  u  C. 
W.N,  259  =  2  Ind   Gas,  113-10  CL  J.  248. 
See  Joint  Trial,  4  N,L.R.  7i  =  8Cr.  L.J. 

11, 

Power  of  Judge  to  delegal^e  to  assessors' 
examination  of  witnesses — See  JUDGE,  5  W.R. 
Or,  59. 

See  Jury  under  Nuisance  Sections  of 
Grim.  Pro.  Code,  Rat.  Ua.  Cr.  C.  460  =  Cr. 
Eg.  17  of  1889. 

Indian  Legislature  whether  can  delegate 
its  legislative  powers— See  LEGISLATURE, 
POWERS  OF,  3  C.  63  =  1  C.L.R.  161.  P.B. 

Power  of  Magistrate  to  delegate  to  assessors' 
examination  of  witnesses — See  MAGISTRATE, 
DUTY  OP,  5  W.R.  Cr,  59. 

Signature  of  prisoner — Police  officers — See 
Police  investigation.  Rat.  Un.  Cr.  G.  488 
=  Gr.  Rg.  57  of  1889. 

See  Security  Proceedings,  A.W.N. 
1898,  154. 

Revisional  jurisdiction  of  Sessions  Judge 
cannot  be  delegated  to  joint  Sessions  Judge — 

SeeSEssiONs  Judge,  Jurisdiction  of,  Rat. 

Un.  Or.  C.  210. 
Delasion. 

Liability  of  persons  subject  to — See  PENAL 
Code,  s,  84,  is  O.C.  321  =  18  Ind.  Gas.  641  = 
=  14  Gr,  L.J.  81. 

See  PENAL  CODE,  s.  84,  34  C.  686  =  6  Cr.  L. 
3.  233. 

Demeanonr. 

Of  witnesses  noted  by  Court — Duty  of  Appel- 
late Court— See  Crim.  PRO.  CODE,  1898, 
ss.  363.  417,  125  P.L.R.  1914  =  15  Cr.  L.  J.  203 
=  27  P. W.R.  1914,  Cr.  =  22  Ind.  Gas.  987. 

Demon, 

Beating  child  thinking  it  to  be  a — See  RASH 

AND  Negligent  act.  Causing  de.'»i.th  by, 
11  P.R.  1888,  Cr. 

Departmental  Enqairy. 

Into  conduct  of  Tahsildar— Power  to  issue 
Bummons  to  witnesses— See  Mad.  ACT  III  OF 
1869,  4  M.  393=1  V/eir  76  =  1  Weir  891. 

Sanction  to  prosecute  —  Complaint  to  a 
District  Registrar— Enquiry  held  departmen- 
tallv — Judicial  proceedings — See  CriM.  PRO. 
Code,  189S,  ss.  195,  476,  11  C.LJ.  121  =  5 
Ind.  Gas.  721. 

See  Crim.  Pro.  code,  1898,  ss.  202,  203, 
33  P.R.  1887,  Cr. 

Not  a  judicial  proceeding  — See  Crim.  Pro. 
Code.  1898,  ss.  476,  435,  439,  29  M.  100  =  3 
Cr.  L  J.  376. 

Admission  of  guilt  while  departmental  en- 
quiry was  going  on — Whether  could  be  proved 
in  judicial  proceeding— See  EVIDENCE  ACT, 
1872,  s.  91,  12  A.L.J.  306  =  36  A.  222  =  15  Cr. 
L.J.  569  =  25  Ind.  Gas.  321. 


Departmental  EaqnlvY— concluded. 

False  evidence  in  departmental  enquiry — 
Court  —  See  SANCTION  TO  PROSECUTE — 
Conditions  requisite  for  grant  of 
sanction,  etc.,  22  b.  936. 

Departmental  Panishment. 

How  far  afiecta  punishment  by  Courts — See 
ACT  V  OF  1861,  s.  '29,  9  Ind.  Gas  831  =  12  Cr. 
L.J.  143  =  15  P. W.R.  1911=184  P.L.R,  1911. 

Whether  a  bar  to  a  prosecution  under  the 
Act— See  MAD.  ACT  XXIV  OP  1859,  ss.  10 
and  44,  17  M.  278  =  1  Weir  839. 

See  AUTREFOIS  CONVICT,  PLEA  OF.  Rat. 
Un.  Cr.  C.  318  =  Cr.  Rg.  6  of  1887. 

Deposition. 

See  Evidence. 

See  Evidence  Act,  1872,  s.  32. 

See  Witness. 

{l)—Crhn.  Pro.  Code,  Act  XXV  of  1861. 
£.  198 — Deposition — Practice. — Before  a  deposi- 
tion is  closed,  a  witness  should  be  given  an 
opportunity  of  explaining  and  correcting  any 
contradictions  it  may  contain,  and  only  the 
statement  which  the  witness  finally  declares  to 
be  the  true  one  must  be  taken  to  be  the  state- 
ment, he  intended  to  make.  REG  v.  BAL- 
KRISHNA,  Rat.  Un.  Cr.  C.54  =  Cr.  Rg.  17-8- 
1871.      [F.,  Rat.  Un.  Cr.  C.  502.] 

(2) — Recording  of  —  Proof  of  contents  of — 
Prosecution  for  false  evidence. — When  it  is  in- 
tended to  prosecute  a  person  for  giving  false 
evidence,  he  should  be  carefully  examined  as  to 
the  point  on  which  he  is  supposed  to  be  speak- 
ing (alsely  and  the  questions  and  answers  should 
be  recorded.  Before  a  deposition  is  closed,  a 
witness  should  be  given  an  opportunity  of  ex- 
plaining and  correcting  any  contradiction  which 
it  may  contain  and  only  that  strttement  which 
the  witness  finally  declares  to  be  the  true  one 
must  be  taken  to  be  the  statement  which  the 
witness  intended  to  make.  Although  the  con- 
tents of  a  deposition  may  be  proved  by  a  certi- 
fied copy  thereof,  it  is  proper  at  a  trial  for 
intentionally  giving  false  evidence,  to  produce 
and  record  at  the  trial  the  original  deposition. 
Queen-Empress  v.  Nga  Tha  Dwe,  L.BR. 
1893-1900,  21.     (12  W.R.  Cr.  69,  F) 

{3) —Deposition  of  a  deceased  person. — S.  369, 
Crim.  Pro.  Code,  1861,  does  not  authorise  a 
deposition  made  by  a  deceased  person  in  a  civil 
suit  being  recorded  in  a  criminal  trial.  In  the 
matter  of  SUBI  Sani,  Cr.  Rg.  26-81869. 

Of  recording  Magistrate,  admissibility  of, 
before  committing  Magistrate— See  CONFES- 
SION —  CONFESSIONS  TO  MAGISTRATES  — 
ADMISSIBILITY,  ETC.,  5  G.  958  =  6  C.L.R.  353. 

Arbitrary  transfer  of,  to  the  Sessions  rocord 
—See  Crim.  Pro.  Code,  1898,  s.  288,  9  0. 

P.LR.  Cr.  24. 

Handing  over  record  of  deposition  to  witness 
for  being  read  by  him  if  sufficient  compliance 
with  law — Such  deposition  if  admissible  and 
prosecution  for  perjury  if  can  be  made  thereon 
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Deposition— conciwded. 

—See  CRIM.Pro  Code,  1898,  8.  360,  sub-s.  (1), 
s.  476.  18  O.W.N.  1212  =  15  Cr.  L.J.  483  =  24 
Ind.  Gas.  571. 

See  Dying  Declaration,  7  C.P.L.R.  Or. 
14. 

See  Evidence  act,  1872,  s.  91,  6  0.  762  =  8 
C.L.R.  292. 

Contradictory  statements  in  the  same  deposi- 
tion— Whether  an  offence — Witness  is  entitled 
to  correct  before  finishing  his  statement — See 
Penal  Code,  1898,  s.  193,  16  0.0.  81,  14  Or. 
L.J.  280  =  19  Ind.  Gas.  712. 

Deputy  Collector. 

Acting  as  Income-tax  officer — Order  sanc- 
tioning prosecution  for  oSence  under  s.  19b, 
Penal  Code  by  such  officer —  See  LETTERS 
Patent— Letters  Patent,  1865— Madras, 
ols.  39,  11,  12,  13,  14  M.L.T.  421  =  25  M.L.J. 
565. 

Depaty  Collectop,  Jurisdiction  of. 

See  Grim.  Pro.  Code,  1898,  a.  476,  27  G. 
820. 

Deputy  CoramissioneF. 

(1) — Non- Regulation  Province  —  Crim.  Pro, 
Code  (1861),  ss.  U,  il2~Appcal.—A  Deputy 
Commissioner  in  a  Non-Regulation  Province 
was,  under  s.  14  of  Crim.  Pro.  Code,  1861,  a 
District  Magistrate  and  could  hear  an  appeal 
preferred  under  s.  412  from  the  order  of  a  Sub- 
ordinate Magistrate,  who  had  exercised  juris- 
diction in  a  case  in  which  he  had  none.  In  the 
case  of  Baron  Dhoom,  16  W.R  Cr.  1. 

Powers  of  Deputy  Commissioner  empow- 
ered  under  s.  36.    Grim.  Pro.  Code  (1872)— See 

Crim.  Pec.  Code,  1898,  ss.  30,  34,  5  N.W. 
p.  219. 

Depaty  Commissioner  of  Police- 
See  BEN.  ACT  IV  OP  1866,  s.  46,  20  C.  670. 

Deputy  Tahsildar. 
See  Penal  Code,  s.  174,  l  Weir  97. 

Deserter. 

From  Army  —  Detention  of,  in  Police 
custody  —  Obstruction  —  Rescue  from  such 
custody— See  PENAL  CODE,  ss.  225,  225-B,  20 
P.R.  1911,  Cr. 

Destruction  of  Records. 

See  Calendar,  6  M.H.O.  App.  6. 

Appeal — Destruction  of  vernacular  records  of 
original  Courts — Re-examination  of  witnesses 
—See  Witness— Miscellaneous  Cases, 
A.W.N.  1883.  226. 

Destruction  of  Unstamped  Document. 

See  Penal  Code,  s.  477,  12  M.  143  =  1  Weir 
553. 

Detective. 

Person  supplying  marked  money — See  AC- 
COMPLICE—GENERAL,  19  B.  363, 
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Detective— concZMdei. 

Spy,  or— Not  accomplice— See  ACCOMPLICE 
—General,  19  B.  363. 

Spy  or — Difference  between — Evidence  of  spy 
— Corroboration— See  ACCOMPLICE—  ACCOM- 
PLICE Evidence— Necessity  for  Corro- 
boration, 8  Ind.  Gas.  119  =  11  Cr.  L.J.  560  = 
15  C.W.N.  171. 

Detention. 

Sub-Assistant  Conservator  of  Forests  — 
Seizure  and  detention  of  timber — Want  of  a 
valid  pass— See  ACT  VII  OF  1878,  ss.  52,  73, 
15  B.  229. 

Order  of,  in  Reformatory  Schools  —  See 
ACT  VIII  OP  1897,  ss.  1,  2,  3,  8,  25  0.  333  =  2 
C.W.N.  11. 

Power  of  appellate  Court  to  pass  order  for, 
in  a    Reformatory    School — See   ACT   VIII  OP 

1897,  ss.  8,  9  and  11,  4  C.W.N.  225. 

Substitution  of  imprisonment  for  an  order 
of  detention  in  Reformatory  Schools  by  appel- 
late Court- See  ACT  VIII  OF  1897,  s.  16,  3  C. 
W.N.  576. 

See  BAIL,  13  C.W.N.  43  =  36  C.  166  =  9  Cr. 
L.J.  375  =  1  Ind.  Gas.  738,  36  0.  174  =  13  C.W. 
N.  51  =  9  Cr.  L.J.  409  =  1  Ind.  Gas,  910  =  4  M. 
L.T.  432. 

Detention  in  custody  on  the  mere  request  of 
the  police— Legality — See   Grim.    PRO.  CODE, 

1898,  ss.   110,  112,  12  A.L.J.  336  =  15   Cr.  L.J. 
696  =  26  Ind.  Gas.  144. 

Of  accused  during  investigation  —  Nearest 
Magistrate  to  order  detention — See  CriM.  Pro. 
CODE,  1898.  ss.  164,  167,  533,  9  Ind.  Gas.  148 
=  12  Or.  L.J.  15. 

See  Crim.  Pro.  Code,  i898,  s.  167  (3),  11 C. 
W.N.  554  =  6  Cr,  L.J.  86. 

Detention  of  Accused  by  Police. 

{1)—Crim.  Pro.  Code  (1882^  .s.  61  (1872), 
s.  124,  para  1.  1861—1869,  s.  (152).— S.  152 
of  the  Code  of  Criminal  Procedure,  1861,  does 
not  apply  to  cases  in  which  there  has  not  been 
a  continuous  detention  of  twenty-four  hours. 
In  re  INDROBEER  Thaba,  1  W.R.  Cr.  5. 

See  CRIM.  Pro.  Code,  1898,  s.  167,  7  C.W. 
N.  457. 

Detention  in  Custody. 

(1) — Proceedings  against  accused  in  foreign 
State — Keeping  accused  in  custody  in  British 
India,  lohen  allowable. — A  British  Magitstrate 
is  not  warranted  in  keeping  people  in  custody 
on  a  mere  allegation  that  criminal  proceedings 
against  them  are  pending  in  a  foreign  State, 
Unless  proper  steps  be  taken  against  the  per- 
sons detained  under  the  Extradition  Act,  they 
must  be  released.  KaladgI  MAGISTRATE'S 
Quarterly  Return,  Rat.  Un.  Cr.  C.  124. 

Devils. 

Beating  to  drive  away  evil  spirits — Death- 
See  PENAL  Code,  as,  84,  304,  Rat.  Un.  Cr.  C. 
603. 
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Dewan. 

May  be  an  *  apent '  during  absence  of  his 
master,  but  not  a  Dewan  who  aots  only  under 
the  orders  of  his  resident  master — See  Cbim. 
Pro.  Code,  1872,  s.  90,  4   G.    603  =  3  C.L.R. 

87. 

Dhatura  Poisoning. 

Death  caused  by— See  PENAL  CODE,  ss,  302, 
307,  32  P.L.R.  1911. 

Diary. 

See  Police  Diary. 

See  Grim.  Pro.  Code,  1898.  s.  172,  10  C. 
W.N.  600  =  3  Cr. L.J.  408. 

Police  diaries  and  reports— Inspector's  diary 
—See  Evidence— NoN- ADMISSIBILITY  op 
Evidence,  10  C.LR.  54. 

Dictionary. 

Murray's  Dictionary,  if  can  be  referred  to, 
to  ascertain  meaning  of  words — See  Mad.  ACT 
IV  OF  1884,  s,  63  (3),  25  M.  627  =  1  Weir  727 
=  12  M.L.J.  393. 

Directors. 

See  Penal  Code,  s.  409,  8  Ind.  Gas.  325. 
Disabilities  Removal,  Caste. 

See  ACT  XXI  OP  1850. 
Disaffection. 

See  PENAL  CODE,  s.  124-A.  22  B.  152,  F.B. 

See  PENAL  CODE,  s.  124-A.  20  A.  55,  P.B  = 
A.W.N.  1898,  12  B.  112,  19  G.  35,  5  M.L.T. 
393  =  32  M.  384  =  2  Ind.  Gas.  33  =  9  Gr.  L.J. 
456. 

See  Penal  Code,  ss.  124-A,  153-A,  10  Bom. 
L.R.  848  =  8  Cr.  L.J.  281. 

See  Sedition,  2  Bom.  L.R.  286. 
Disapppobatioa. 

See  Penal  Code,  s,  124-A,  19  G.  35. 

Discharge. 

Whether  amounts  to  acquittal  — ■  See 
Complaint— DISMISSAL  op  Complanit,  4 
N.VV.P.  23. 

Order  of,  by  High  Court  Sessions,  if  any 
bar  to  fresh  proceedings — See  CRIM.  Pro. 
Code,  1898,  ss.  332,  403,  437,  16  G.W.N.  983 
=  15  Ind.  Gas.  488  =  13  Cr. L.J.  438. 

Confession  by  an  accomplice — Admissibility 
of  evidence — Illegal  inducement  or  threat — 
Withdrawal  of  case  against  co  accused  — See 
CRIM.  Pro.  Code,  1898,  s.  337,  5  G.L.J.  224 
=  5  Gr.  L.J.  143. 

Power  of  District  Magistrate  to  order  further 
enquiry  after  discharge  —  See  CRIM.  PRO. 
Code,  1898,  ss.  435,  437.  165,  94,  16  C.WN. 
1078  =  17  Ind.  Gas.  76  =  13  Cr.  L.J.  764. 

Definition  of  the  term— Sfe  GRIM.  Pro. 
CODE,  1898,  ss.  437,  200.  119,  13  Bom.  L.R. 
505  =  11  Ind.  Cas.  614  =  12  Cr.  L.J.  430. 

Discharge  of  Accused. 

See  Grim.  Pro.  Code.  1898,  s.  253. 
(^)—Crim.  Pro.   Code   (1882),  s.  548— Order 
of  discharge — Copy    of   proceedings,    right   of 
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complainant  to. — Inasmuch  as  every  one  com» 
plaining  of  an  offence  by  which  be  is  injured 
is  aSected  by  the  disposal  of  his  complaint, 
whether  the  case  has  been  sent  up  by  a  police 
officer  or  not,  he  is  entitled  to  a  ccpy  of  the 
Magistrate's  order  of  discharge  under  s.  253, 
Grim.  Pro.  Code.  In  re  ABDUL  KADRI,  Rat. 
Uq.  Cr.  C.  305  =  Cr.  Rg.  54  of  1886. 

(2) — Discharge — Subsequent  charge  for  same 
offence, — The  Police  and  the  Magistracy  are 
not  precluded  by  an  order  of  discharge  from 
reviving  a  charge,  if  the  discharge  appears  to 
have  been  made  on  a  wrong  view  of  the  facts. 
Queen  Empress  v.  Govind,  Rat.  Un.  Cp.C. 
588  =  Cp.  Rg.  3  of  1892. 

(3) — Improper  discharge — Procedure. — If  there 
has  been  an  improper  discharge,  the  Magistrate 
ought  to  report  the  matter  to  the  High  Court, 
which  can  order  a  re-trial — Ptr  Markby,  J. 
Empress  v.  Donnelly,  2  C.  i05.  [F.,  10 
C.  268.] 

(4)— Grim.  Pro.  Code  (1872),  s.  215— Dis- 
charge cf  accused  without  hearing  the  prosecu- 
tion luitnesses.—  An.  order  of  discharge  of  an 
accused  person  without  hearing  all  the  prosecu- 
tion   witnesses    is     irregular.     HIGH    COURT 

Proceedings,   22nd  Feb.  1875,   8  M.H.C, 
App.  i. 

(5) — Improper  discharge — Penal  Code,  s.  498. 
— Held  that  it  was  improper  to  discharge  a 
person  accused  on  a  complaint  of  an  oSence 
under  s.  498,  I. P.O.,  merely  because  he  said 
that  the  woman  had  been  made  over  to  him  by 
a  vanchayat.  BHOWANI  v.  RAMCHAND, 
Colra.  Dig.,  Cr.  73  of  1877. 

(6) — Sessions  Court  if  can  discharge  accused. 
— A  Sessions  Court  cannot  discharge  an  accus- 
ed person  ;  it  must  either  convict  or  acquit  him. 
Crown  v.  Jamal  khan,  3  P.R.  1874,  Cr. 

{7)— Revision  by  Chief  Court. — The  Chief 
Court  will  not  interfere  in  revision  with  an 
order  of  discharge  passed  on  a  full  consideration 
of  the  evidence  in  the  case,  JAI  RAM  v. 
Makhan  Lal,  8  PR.  1900,  Cr.  [F.,  38  P.L. 
R.  1910  =  8  P.R.  1909  =  3  Ind.  Cas.  580=  17  P. 
W.R.  1909  =  10  Cr.  L.J.  314  ;  R.,  205  P.L.R. 
1911.  24  P.W.R.  1911,  Cr.  =  10  P.R.  1911.  12 
Cr.  L.  J.  364  =  11  Ind.  Cas.  132,] 

(8)— Cnw.  Pro.  Code  (1872),  ss.  216,  220,  298 
—  Omission  to  prepare  a  charge,  effect  of,  on  an 
acquittal- — An  omission  to  prepare  a  charge  in 
writing  will  not  invalidate,  unless  a  failure  of 
justice  is  occasioned  thereby,  an  order  of 
acquittal,  and  render  such  order  equivalent  to 
an  order  of  discharge  ;  the  order  of  acquittal 
is,  therefore  a  bar  to  the  revival  of  proceedings, 
against  the  person  acquitted,  for  the  same 
ofience.  EMPRESS  OP  INDIA  v.  GURDU,  il  A, 
129. 

(9) — Crim.  Pro.  Code — Revival  of  prosecution 
after  discharge  —  Jtirisdiction. — A  Criminal 
Court  in  the  Punjab  discharged  a  person 
accused  under  s.  498,  of  enticing  away  a 
married  woman,     Subsequently  it  was  found 
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"that  the  woman  was  concealed  or  detained  in  a 
place  in  the  N.  W.  Provinces.  The  accused 
was  again  charged  with  the  offence  of  enticing 
away  before  a  criminal  Court  of  the  District  in 
that  Province.  Held,  that,  although  his  pre- 
vious discharge  by  the  Punjab  Court  did  not 
har  a  revival  of  a  prosecution  for  the  pame 
offence,  it  could  only  be  revived  by  the  Court 
in  the  Punjab  in  which  alone  it  could  be  legally 
instituted.  Empress  of  India  v.  Tika 
Singh,  3  A.  251. 

(10)— Crim.  Pro.  Code,  (1872),  s.  195— Power 
of  Magistrate  e7iquiring  into  a  sessions  case  to 
discharge  the  accused. — The  power  given  to  a 
Magistrate  under  s.  195  extends  to  weighing 
evidence,  and  the  expression  "sufScient 
grounds  "  must  be  understood  in  a  wide  sense. 
But  this  discretionary  power  should  be  exer- 
cised by  the  Magistrate  with  due  care  and 
caution,  and  he  should  not  take  upon  himself 
to  discharge  the  accused  in  sessions  cases  on 
the  evidence  which  might  justify  a  conviction. 
But  when  the  evideuce  against  the  accused  is 
such,  that,  in  the  opinion  of  the  Magistrate,  it 
cannot  possibly  justify  a  conviction,  there  is 
nothing  in  the  law,  which  prohibits  the  dis- 
charge of  the  accused,  even  though  the  evidence 
against  them  consists  of  statements  of  persons 
who  claim  to  be  eye-witnesses,  but  whom  the 
Magistrate  entirely  discredits.  Lachman  v. 
JUALA.  5  A.  161  =  A.W.N.  1882,  223.  IR  ,  35  B. 
163  =  12  Bom.  L.R  923  =  11  Cr.  LJ.  692  =  8 
Ind.  Cas.  631,  Rat.Un.Cr.  C.  746  ;  F,,  11  Cr.L. 
J.  18  =  4  Ind.  Cas.  612  =  155  P.L.R.  1909  =  10 
P.R.  1909  =  32  P.W.R.  1909.] 

(11) — Discharge  tvhether  amounts  to  acquittal 
— Crim.  Pro.  Cede  (1861),  s.  250.— A  discharge 
under  s.  250  of  the  Code  of  1861  does  not 
amount  to  an  acquittal.  QUEEN  v.  HUR  PER- 
SHAD,  i  N.W.P.  23. 

(12) — Warrant  cases — Discharge — Crim,  Pro- 
Code  (1872),  ch.  XVII— In  warrant  cases,  the 
Magistrate  should  not  discharge  the  accused 
hefore  the  trial  as  prescribed  by  oh,  XVII  (of 
the  Code  of  1872)  has  taken  place.  In  the  ^natter 
of  Newar,  7  N.W.P.  230. 

(13)— Crm.  Pro.  Cede  (1861),  ss.  171,  225— 
Beference  to  Magistrate  for  investigation  of  case 
triable  by  Sessions  Court — Poiver  to  discharge. 
— Where  a  case  triable  by  the  Sessions  Court 
has  been  referred  to  a  Magistrate  by  the  Prin- 
cipal Sadar  Amin,  it  is  competent  to  the 
Mdgistrate  to  discharge  the  accused  under 
8.  225,  Crim.  Pro.  Code,  1861,  if  he  should  be  of 
opinion  that  there  were,  no  sufficient  grounds 
to  warrant  the  committal.  REG.  v  PANDU- 
RANG  Mayarl,  5  B.H.C.Cr.  41.  [R.,  13  B. 
109.] 

(14)— Crm.  Pro.  Code  (1898),  ss.  253  and  367 
— Order  of  discharge— Magistrate — Judgment. 
— The  legislature  does  not  render  the  writing  of 
"  reasons  "  necessary,  where  an  accused  person 
is  discharged,  after  the  trying  Magistrate  has 
heard  all  the  evidence  for  the  prosecution.  But 
it  is  desirable  that  the  Magistrate  should  record 
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his  reasons  for  disohargci  though  it  is  not  com- 
pulsory. Emperor  v.  N/iBiPAKiRA,  9  Bom. 
LR.  230  =  5  Cp.LJ,  255.  [F.,  11  Ind.  Cas. 
132  =  10  P.R.  1911  =  205  P.L.R.  1911.] 

(15)— Crim.  Pro.  Code,  Act  X  of  1872,  s.  215 
— Illegal  arrest — Discharge. — An  order  of  dis- 
charge cannot  be  passed  by  a  Magistrate,  under 
s.  215  of  the  Crim.  Pro.  Code,  until  evidence  is 
taken  against  the  accused.  REG  v.  SaNGAPA, 
Rat.  Ua.  Cr.  C.  73  =  Cr.  Rg.  21-5-1873. 

(16)— Crim.  Pro.  Code,  Act  X  of  1872,  ss.  44, 
142,  215,  296 — Improper  discharge  —  District 
Magistrate  —  Procedure. — Where  a  District 
Magistrate  fiods  that  a  subordinate  Magistrate 
has  improperly  discharged  an  accused  person 
under  s.  215  of  the  Crim.  Pro.  Code,  his  proper 
course  is,  not  to  refer  the  proceedings  to  the 
High  Court  under  s.  296,  but  to  take  up  the  case 
under  s.  142  or,  if  need  be,  to  refer  it  under 
s.  44  for  trial.  REG  v.  SiDYA,  Rat.  Un,  Cr. 
C.  76  =  Cr.  Rg.  17-7  1873. 

(17)— Crim.  Pro.  Code  (1872),  s.  215.— 
Explanation  3  of  s.  215,  Crim.  Pro.  Code,  does 
not  prevent  the  discharge  of  an  accused  person, 
if  all  the  witnesses  named  for  the  prosecution, 
who  are  forthcoming,  have  been  examined. 
Kaladgi  Magistrate's  Letter,  No.  597, 
Rat   Uo.Cr.G.  121. 

(18)— Crim.  Pro.  Code,  Act  X  o/1882,  s.  437 
— Improper  discharge — Procedure. — A  Magis- 
trate stopped  a  case  without  hearing  all  the  evi- 
dence, and  discharge  the  accused,  remarking 
that  it  was  impossible  to  fix  the  accused  with 
guilt  or  to  clear  up  the  mystery  in  which  the 
case  was  involved.  Held  that,  when  the  Ses- 
sions Judge  ordered  a  re-trial  of  the  case,  he 
should  not  direct  the  District  Magistrate  to  have 
the  case  tried  by  some  Magistrate  other  than 
the  original  one.  QUEEN-EMPRESS  v.  VAMAN 
Hari  Sabins,  Rat.  Un.Cr.  C.  926-=Cr.  Rg.  31 
of  1897. 

(19) — Examination  cf  prosecution  witness — 
Crim.  Pro.  Code  (1872),  s.  215  (  =  s.  253  of  the 
present  Code) — A  Magistrate  is  bound,  before 
discharging  an  accused  person  under  s.  225  of 
the  Crim.  Pro.  Code  (X  of  1872),  to  examine 
all  the  witnesses  tendered  by  the  prosecution. 
Empress  v.  Hematulla,  3  C.  389  [F.,  2 
A.  447,  A.W.N.  1881,  145,  A.W.N.  1882,  179.] 

(20)— Crim.  Pro.  Co.Je(1893),  ss.  203,  204  (3) 
253,  437 — Order  of  discharge  by  Presidency 
Magistrate — Powers  of  High  Court— Charter 
Act,  s,  15. — The  High  Court  cannot  interfere 
with  an  order  of  discharge  made  by  a  Presi- 
dency Magistrate.  S.  15  of  the  Charter  Act, 
however,  gives  it  a  limited  jurisdiction.  The 
High  Court  can  exercise  that  power  only  in 
cases  of  non-exercise  or  illegal  exercise  of  juris- 
diction. It  cannot  set  aside  the  order  of  dis- 
charge, merely  on  a  consideration  of  the 
evidence  in  the  case.  Kedar  Nath  Sanyal  v. 
Khetra  Nath  Sikdar,  6  C.L  J.  705  =  6  Cr. 
L.J.  400.  (33  C.  1282,  1  C.W.N.  49,  F.)  [Diss,, 
86  C.  994  =  11  C.  L.J.  50  =  13  C.W.N.  1221  = 
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3Ind.Cas.  861  =  10  Or,  L.J.  385,12  G.W.N. 
678  =  7  Gr.L.J.  499;  E.,  UCr.L.J.  529  =  21  Ind. 
Cas.  129  =  14  M.L.T.  200=1913  M-W.N.    728.] 

(21) — Referring  a  case  to  police  investigation 
— Duty  of  Magistrate. — Where  a  Magistrate 
refers  a  case  to  the  police  for  investigation,  and 
the  police  offioer  arrests  some  persons,  the 
Magistrate  is  bound  to  consider  the  evidence,  if 
any,  on  which  the  persons  have  been  arrested, 
before  he  summarily  discharges  them.  Be- 
PQTOOLLA  V.  NAZIM  SHEIKH,  2  C.L.R.  374. 
(21  W.R.  89,  22  W.R.  29,  F.) 

(22)— Grim.  Pro.  Code  (1872).  ss.  216,  220, 
460 — Order  of  acquittal  by  Suhordinite  Magis- 
trate— Order  for  re-trial  by  District  Magistrate- 
— When  a  charge  is  dismissed  by  a  Subordinate 
Magistrate,  the  District  Magistrate  may,  under 
certain  circumstances,  proceed  under  s.  142  ; 
but  it  is  quite  clear  that  he  cannot  do  so  where 
there  has  been  a  formal  acquittal.  The  terms 
of  s.  460  bar  any  further  trial  so  long  as  that 
acquittal  remains  in  force  ;  and  that  acquittal 
could  not  be  set  aside  by  the  Magistrate  unless 
he  could  deal  with  the  case  as  a  Court  of  appeal. 
In  the  viatter  of  JOJA  Pashan,  3  C.L.R.  131. 

(23)— CHw.  Pro.  Code  (1872),  ss.  215  and  362 
— Order  of  discharge  without  examining  prosecu- 
tion 7vitnesses.  —  A.a  order  of  discharge  under 
s.  215  without  examining  all  the  witnesses 
summoned  by  the  prosecution  is  not  legal. 
Queen  v.  Parasurama  Naikar.  i  M.  329. 
[£>.,  12  Or.  L.J.  105  (l06)  =  12Cc.  L.J  168 
(1691  =  9   Ind.  Cas.  606  =  9  M.L.T.    302  =  1911, 

1  M.W.N.  149=9  Ind.  Cas   940,] 

(24)— Crim.  Pro.  Cods  (1872),  ss.  44,  142,  215 
and  297 — Improper  discharge  of  accused  person 
— Jurisdiction  of  District  Magistrate  to  revive 
prosecution  —  Proper  procedure.— k  District 
Magistrate  is  not  legally  competent  to  revive 
the  prosecution  in  a  case  in  which  the  accused 
person  has  been  improperly  discharged,  under 
s.  215,  by  a  Magistrate  having  jurisdiction  to 
try  the  case.  The  proper  course  is  to  apply  to 
the  High  Court  to  exercise  the  powers  conferred 
in  s.  297  (2),  which  are,  however,  discretionary 
powers.  Queen  v.  Venguvayyangar,  6  M. 
23. 

(25)— Cnm.  Pro.  Code  (1882),  s.  i^i  —  Ir- 
regular discharge  of  prisoner  by  Sessions  Judge 
— ConvictioJt  on  neio  trial,  validity  of. — Where 
a  prisoner,  the  charge  against  whom  being  with- 
drawn by  the  Public  Prosecutor,  by  permission 
of  the  Sessions  Judge  was  merely  discharged 
instead  of  being  acquitted  under  s.  494  and  was 
again  committed  to  Sessions  on  a  second  charge 
for  the  same  ofience,  though  on  a  new  sanction, 
and  was  convicted,  held,  that  the  conviction 
was  bad.  A  prisoner  once  committed  to  ses- 
sions on  a  charge  cannot  be  discharged,  but 
must  be  acquitted  or  convicted.  Queen-Em- 
PRESS  v.  Sivarama,  12  M.  35  =  2   Weir  457  = 

2  Weir  654. 

(26)— Criw.  Pro.  Code,  ss.  253,  366,  367,437 
— Order  of  discharge  not  "  judgment" — Magis- 
trate's competency  to  initiate  subsequent  proceed- 
ings  after   order   of   discharge — Principle  of 
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autrefois  acquit,  how  far  applicable — Exhaus- 
tiveness  of  Code  presumed, — When  a  Magistrate 
passes  an  order  discharging  an  accused  under 
s.  253,  Grim.  Pro  Code,  such  order  of  discharge 
does  not  preclude  him  from  taking  fresh 
proceedings  and  issuing  process  against  the 
person  discharged,  in  respect  of  the  same 
offence,  without  such  order  being  set  aside  by  a 
higher  tribunal.  Per  Miinro  and  Pinhey,  J  J. 
An  order  of  discharge  is  not  a  "judgment." 
Although  the  word  "judgment  "  is  not  defined  in 
the  Grim.  Pro.  Code,  it  is  suffl'jiently  clear  from 
ss.  366,  367,  that  the  term  is  intended  to  apply 
to  the  fiaal  order  in  a  trial,  terminating  in 
either  the  conviction  or  acquittal  of  the  accused 
— Per  Pinhey,  JJ.  The  principle  of  autrefois 
acquit  can  have  no  application,  as  it  must  be 
assumed  that  the  Code  is  exhaustive  on  the  sub- 
ject it  deals  with,  and  it  is  not  permissible  to 
add  to  its  provisions.  Reading  together  ss.  253 
and  437,  it  is  clear  that  the  Legislature  could 
never  have  intended  that  a  Magistrate  dis- 
charging an  accused  should  furnish  him  with 
a  certificate  of  immunity  from  further  molesta- 
tion. The  remedy  for  repeated  indiscretions  on 
the  part  of  Magistrates  is  the  provision  of  better 
Magistrates  by  Government,  and  not  the  limi- 
tation of  their  powers  by  judicial  interpretation. 
Emperor  v.  MaheshwaraKondaya,  31  M. 
543  =  5  M.L  T.  181  =  9  Cr.L  J.  80.  \_F.,  11  Ind. 
Gas.  132  =  10  P.R.  1911  =  205  P.L.R.  1911.] 

(27) — Acquitttal— Discharge  from  custody. — 
A  prisoner  is  entitled  to  be  discharged  from 
custody  immediately  on  the  judgment  of  acquit- 
tal being  pronounced,  when  there  is  no  other 
charge  pending  against  him,  and  his  further 
detention  is  illegal.  It  is  for  the  jail  authorities 
in  whose  custody  a  prisoner  remains  unsil  the 
trial  is  concluded  to  satisfy  themselves  of  the 
result  of  the  trial  ;  and  no  formal  warrant  of 
release  addressed  by  the  Court  to  the  Superin- 
tendent of  the  Jail  is  necessary.    HIGH  COURT 

Proceedings,  30th  Oct.  1869,  5  M.  H.  C. 
App.  2. 

{2B)— Grim.  Pro.  Code,  (1861),  s.  335— Dis- 
missal  of  complaint  without  enquiry — Fresh 
enquiry  by  District  Magistrate. — Where  a  Sub- 
Magistrate  dismisses  without  enquiry  a  com- 
plaint of  theft,  the  District  Magistrate  is  not 
prevented  from  making  a  fresh  enquiry  into  the 
charge.  HIGH  COURT  PROCEEDINGS,  17TH 
June,  1870.  S  M.HC.  App.  31. 

(29)— Crim.  Pro.  Code.  ss.  423,  435,  437 
and  438 — Discharge  of  accused  by  second  class 
Magistrate— District.  Magistrate  setting  aside 
order  of  discharge  on  the  ground  of  misapprecia- 
tion  of  evidence  and  directing  further  inquiry 
by  first  class  Magistrate — Legality — Duty  and 
proper  function  of  District  Magistrate  when  he 
considers  prosecution  evidence  reliable. — Where 
a  Court,  competent  to  decide  whether  the 
accused  is  guilty  or  not,  holds  that  he  is  not 
guilty  on  a  consideration  of  the  evidence 
adduced  by  the  prosecution,  that  finding  should, 
if  at  all,  be  set  aside,  only  by  a  Court  competent 
to  set  aside  such  finding  of  fact,  i.e.,    by  the 


2377  THE  ALL  INDIA  DIGEST. 


2378 


Discharge  of  Accused— continued. 

High  Court,  under  s.  431  of  the  Grim.  Pro. 
Code,  read  with  s.  4'23.  Where  a  District 
Magistrate  set  aside  an  order  of  discharge, 
passed  by  the  second-class  Magistrate  who  tried 
the  accused,  on  the  ground  that  the  second  class 
Magistrate  misappreciated  the  evidence  and 
arrived  at  a  wrong  conclusion  upon  the  facts. 
Held,  that  the  order  of  the  District,  Magistrate 
was  illegal  and  should  be  set  aside.  The  Dis- 
trict Magistrate,  when  he  has  come  to  the 
conclusion,  as  in  this  case,  that  ^^riiJia/acie  the 
prosecution  evidence  is  reliable,  ought  to  have 
referred  the  case  to  the  High  Court  for  orders, 
instead*of  setting  it  aside  himself  on  the  grounds 
formulated  by  him  in  his  order.  The  proper 
function  of  the  District  Magistrate  is  criticism. 
A  power  to  order  what  is  practically  a  re-trial, 
to  give  a  complainant  another  opportunity  of 
re-examining  his  witnesses  and  adducing  fresh 
evidence,  ought  not  to  be  presumed,  as  it  is  un- 
just to  the  accused  and  opens  a  wide  door  to 
perjury  and  corruption.  LaKSHIMINARASAPPA 
V.  Mekala  Venkatappaii,  3  M.L.T.  230  =  31 
M.  133  =  18  M  L.J.  57  =  7  Cr.  L.J.  257. 

(SO) -Grim.  Pro.  Code  (1872),  ss.  195,  197 
{ss.  209  and '215  of  the  Code  of  189S) —Discharge 
of  accused— Subsequent  cancellation  of  order  of 
discharge  and  comviitment  to  Sessions — Vali- 
dity.— Where  a  Magistrate,  after  examining 
certain  witnesses  for  the  prosecution,  discharged 
the  accused  under  s.  195,  and,  subsequently,  on 
becoming  aware  there  was  another  witness 
present,  cancelled  his  order  of  discharge,  took 
further  evidence  and  committed  she  accused 
for  trial  to  the  Court  of  Sessions,  held,  that  the 
commitment  was  good.  HIGH  COURT  PRO- 
CEEDINGS 23RD  NOV.  1874,  2  Weir  288  =  7 
M.H.C.  App.  40. 

(31)— Criw.  Pro.  Code,  ss.  174  and  259.— 
A  complainant,  who  files  a  complaint  of  a  non- 
compoundable  oSenoe  which  necessitates  a 
procedure  under  ch.  XXI  for  the  truil  of 
warrant  cases  and  omits  to  attend  on  the  day 
fixed,  is  prima  faice  guilty  of  contempt  under 
s.  174.  Where  warrant  cases  are  compound- 
able,  the  Magistrate  is  justified  in  assuming 
that  the  non-appearance  of  the  parties  means 
that  the  case  has  been  compounded,  but  he 
must  use  his  discretion  under  s.  259,  whereas 
in  summons  cases,  where  the  complainant  does 
not  appear,  he  is  bound  to  acquit  the  accus  d 
under  s.  247,  Grim.  Pro.  Code.  KlNG- 
EmperoR  v.  Nga  AUNGNYAN,  2  L  BR.  165. 
IDiss.,  U.B.R.  1908,  Grim.  Pro.  Code,  15.] 

(32)-Crim.  Pro.  Code  (1898),  ss.  487,  438— 
Powers  of  revision  by  District  Magistrates — 
Misappreciaiion  of  evidence — Poioer  of  commit- 
tal.— The  District  Magistrates  have  the  power, 
in  revising  orders  of  discharge  of  accused 
persons  by  subordinate  Courts,  to  go  into 
evidence  and  commit  the  accused  for  trial. 
YONLIDI  CHINNA  SUBBI  RbDDYV.  SOMUDU, 
9  Cr.  L  J.  366  =  1  Ind.  Caa.  686 

{3d)— Improper  discharge  without  enquiry — 
Charge   of   false   evidence— Crim.    Pro.    Code 
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(1872),  S.473.— Where  a  Joint  Magistrate  direct- 
ed a  recusant  witness  in  a  trial  before  him  to 
be  put  on  his  trial  for  giving  false  evidence,  and 
subsequently,  on  the  19th  May,  on  hearing  the 
statement  of  the  witness  confessing  that  what 
he  had  stated  was  false,  and  that  ha  had  wilfully 
suppressed  what  he  knew,  recorded  a  proceeding 
stating  that  the  case  would  not  be  proceeded 
with,  and  directing  the  discharge  of  the  accused 
witness,  held  that,  as  the  Joint  Magistrate  was 
incompetent  himself  to  try  the  case  by  virtue 
of  s.  473  of  the  Grim.  Pro.  Code,  his  proceeding 
of  the  19th  May  was  either  a  part  of  an  enquiry 
into  a  case  triable  by  a  Court  of  Session,  or  of 
some  proceeding  before  a  Magistrate  other  than 
such  enquiry  in  respect  of  an  ofience  which  the 
enquiring  Magistrate  was  not  competent  to  try 
and  that  in  either  case  the  Joint  Magistrate 
could  not  discharge  the  accused.  QUBEN  v. 
DURAJ  DOSADH,  22  W.  R.  Cr.  83. 

(o4) — Ee  trial  by  Magistrate  after  discharge 
and  acquittal  by  Deputy  Commissioner — Crim. 
Pro.  Code  (1861),  ss.  20-^,  207,  225  —A  Deputy 
Commissioner,  in  a  proceeding  in  which  the 
accused  was  charged  with  forgery  and  using 
a  forged  document,  alter  calling  on  the  accused 
during  the  enquiry  to  make  a  statement,  but 
without  requiring  him  to  make  any  further 
defence,  and  after  bearing  the  evidence  for  the 
prosecution  and  for  the  defence,  disciJarged  and 
acquitted  the  accused.  Held  that  there  was  no 
trial,  but  a  proceeding  under  ch.  XII  of  Act 
XXV  of  1881  ;  that,  under  s.  202  of  that  Act, 
the  Magistrate  had  discretion  to  examine  the 
accused  and,  under  s.  207,  to  examine  witnesses 
on  behalf  of  the  accused  and,  under  s.  225,  the 
Magistrate,  finding  no  sufficient  ground  for 
committing  the  accused  to  the  Sessions,  could 
discharge  and  acquit  him.     RAJAH  NILMONBE. 

Singh  Deo  Bahadoor  v.  Ooma  Churn 
ROY.  19  W.R.  Cr.  49. 

(35) — Omission  to  dratv  up  charge — Acquittal 
— Discharge  — Before  the  charge  is  drawn  up 
and  the  accused  called  upon  to  plead  to  it,  he 
can  only,  be  discharged,  and  not  acquitted.  If 
he  is  erroneoulsy  acquitted  the  acquittal 
amounts  only  to  a  discharge  and  does  not  bar 
retrial.  QUEEN  v.  ROBERT  SHERIFF,  6  W.R. 
Cr.   13. 

(36) — Want  of  evidence — Discharge — Acquit- 
tal.— An  accused  against  whom  there  is  no 
prima  facie  case,  who  has  not  been  put  on  his 
defence  and  against  whom  no  charge  has  been 
preferred,  should  be  discharged  and  not  acquit- 
ted.    QUEEN  V.  BIPRO   Doss,  8  W.R.  Cr.'45. 

(37) — Revival  of  charge  after  withdrawal — 
Crim.  Pro.  Code,  1872,  s.  210.— The  District  Ma- 
gistrate cannot  revive  a  case  in  which  a  Deputy 
Magistrate  had  permitted  the  complainant  to 
withdraw  the  complaint  and  discharged  the 
accused.  QUEEN  v.  ZUBOORUD  HUQ,  25 
W.R.  Cr.  64. 

(38)  — Power  to  revive  case  after  discharge- 
Transfer  of  case  part-heard. — In  a  case  before  a 
Joint   Magistrate,   after   the     prosecution  was 
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closed  and  the  accused  discharged  under  s.  215 
of  the  Grim.  Pro.  Code,  a  petition  was 
presented  to  the  Magistrate  of  the  District  by 
the  prosecutor,  who  remanded  the  case  directing 
the  Joint  Magistrate  to  proceed  with  it  at  the 
stage  at  which  he  left  it.  Held  that  the 
discharge  not  being  equivalent  to  an  acquittal, 
the  Magistrate  might  have  received  a  complaint, 
if  sufficient  reason  existed  for  doing  so,  and 
might  have  made  it  over  to  a  subordinate  officer 
for  trial,  but  that  he  had  no  power  to  make  the 
order  of  remand,  KisTORAM  MOHAEA.  v. 
ANIS.  20  W.R.  Cr.  47.  In  re  NOOR  MahOMED, 
23  WR.  Cf.  31. 

(39) — Power  of  Magistrate  to  revive  case  after 
discharge. — A  District  Magistrate  can  order  a 
Subordinate  Magistrate  to  revive  a  case  where 
the  accused  had  been  discharged.  HARI  SINQH 
V.  Danish  Mahomed,  20  W.R.  Cr.  46. 

(40) — Committal  by  Magistrate  after  discharge 
— Sessions  case. — Per  Glover,  J. — Held  shat,  m 
a  case  triable  by  Sessions  Court  a  M^gistrate 
had  power  to  commit  the  accused  to  the  Sessions 
after  once  discharging  him.  QUEEN  v. 
RamsodoyChuckerbutty,  20  W.R.  Cr.  19. 

(41)— Crim.  Pro.  Code  (1861),  s.  250— Power 
of  Sessions  Court. — A  Magistrate  had  discharged 
an  accused  under  s.  250  of  the  Grim.  Pro.  Code 
when  the  Sessions  Judge  remanded  the  case  for 
further  enquiry,  re-tried  it  and  convicted  the 
accused.  The  Sessions  Judge  was  held  to 
have  no  power  to  make  the  order  of  remand, 
but  the  conviction  was  upheld.  In  the  matter 
of  the  petition  of  3 1  AT  SAAU,  9  B.L.R.  339  =  18 
W.R.  Cr.  39. 

(42)— Criwz  Pro-  Code  (1861),  s.  250— Poiuer 
of  Sessions  Court. — On  an  accused  person  being 
discharged  by  a  Magistrate  under  s.  250  of  the 
Grim  Pro.  Code  after  enquiry  into  the  case,  the 
Court  of  Session  could  not,  under  s.  4.35, 
remand  it  for  further  enquiry.  In  the  matter 
of  the  petition  of  CASPERSZ,  9  B.L.R.  337  =d8 
W.R   Cr.  39. 

(43)— Crtm.  Pro.  Code  {Act  XXV  cf  1861). 
ss.  250,  251,  255,  iS5— Act  VIII  of  1869,  s.  435 
— Sesw7is  Judge,  Poiuer  of. — No  formal  charge 
had  been  drawn  up  by  a  Magistrate  under 
s.  250  of  Act  XXV  of  1861,  and  the  accused 
had  not  been  called  upon  under  s.  251  to  plead 
thereto,  and  was  not  tried  thereunder.  Held, 
that  a  release  by  the  Magistrate  of  the  accused 
did  not  amount  to  an  acquittal  under  s.  255, 
but  simply  to  a  discharge  under  s.  '150.  Under 
such  circumstances,  a-  435  Act  VIII  of  1869, 
authorizes  a  Sessions  Judge  to  direct  the  accused 
to  bo  committed  to  take  their  trial.  In  re 
JAGABANDHU  MYTI  v.  GOBARDHAN  BeRA, 
4  B  L  R.  A.  Cr.  1  =  12  W.R  Cr  65.  See.  also,  In 
re  Shoodun  MUNDLE,  5  W.R.  Cr.  58 

(44) — Effect  of  discharge— Crim.  Poo.  Code 
(186U,  s.  435. — When  a  person  accused 
of  an  offence  triable,  by  the  Court  of  Session 
is  discharged,  he  may  be  again  brought,  with  a 
view  to  commitment,  before  a  Magistrate,  who 
may  proceed  in  such   a  case  without  an  order 
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from  the  Judge.  S,  435,  Code  of  Criminal 
Procedure,  applies  where  a  Magistrate  sees  no 
reason  to  commit.  QUEEN  v.  TiLKOO  GOALA, 
8  W.R.  Cr,  61. 

(45) — Use  by  Magistrate  of  word  "acquittal." 
—  A  Magistrate  employed  the  words  "  acquittal" 
and  "  discharge  "  when  he  meant  only  to  dis- 
charge a  person  accused  of  an  offence  not 
triable  by  him.  Held  that  the  Court  of  Session 
could,  under  s.  435,  Crim.  Pro.  Code.  1861, 
order  the  commitment  of  such  accused  person. 
QUEEN  V.  NEETIE  DULAL,  8  W.R.  Cr.  41. 

(46) — Potver  of  Sessions  Judge  to  co-hmit — 
Crim.  Pro.  Code  (1861),  s.  435.— Where  a 
Deputy  Magistrate  discharged  a  person  charged 
with  an  offence  triable  only  by  a  Court  of 
Sassion,  the  Sessions  Judge  is  not  precluded 
from  ordering  the  committal  of  such  person  to 
the  Sessions  Court  under  s.  435,  Act  VIII  of 
1869.  Queen  v.  Sreenath  Dei^,  15  W.R. 
Cf.  61. 

(47l — Discharge  ivithout  evidence — Crim.  Pro. 
Code  (1^72),  s.  215. — Where,  in  a  warrant  case, 
although  the  complainant's  witnesses  and  the 
accused  were  present,  a  Deputy  Magistrate  dis- 
charged the  accused  on  a  police  report,  lield  that 
it  was  illegal,  as  the  Magistrate  was  bound  to 
take  the  evidence  of  the  complainant  before 
discharging  the  accused.  Meer  AZEEM  ALI 
v.  Hurnam  Dass,  24  W.R.  Cr.  9. 

(48) — Complaints  s^nt  up  by  Civil  Court  and 
referred  by  Sessions  Judge  to  Magistrate  — Im- 
proper discharge. — A  S°ssions  Judge  directed 
a  Magistrate  to  make  an  enquiry  into  some 
complaints  made  by  a  Munsiff  against  certain 
persons ;  the  Magistrate  being  of  opinion  that 
there  was  evidence  enough  to  incriminate  one 
of  the  accused,  dismissed  the  complaint  against 
him,  as  the  complaint  made  against  him  had 
not  been  explicit.  Held,  that  the  Magistrate 
ought  not  to  have  discharged  the  accused,  but 
ought  to  have  drawn  up  a  charge  against  him. 
Queen  v.  Thakoor  Ram.  23  W.R.  Cr.  35. 

(4:9)—Lixhirge  of  accused— Fresh  complaint. 
— When  the  trying  Magistrate  has  coma  to  the 
conclusion  that  no  prima  facie  case  has  been 
made  out.  against  the  accused,  the  High  Court 
cannot  command  him  to  arrive  at  a  different 
conclusion.  If  the  complainant  has  a  good  case, 
he  may  make  a  complaint  to  another  Magistrate, 
who  will  not  be  prevented  from  inq.airing  and 
adjudging  by  a  mere  discharge  of  iha  accused 
in  a  warrant-case.  In  re  DhONDI  BOGAR,  Or. 
Rg.  3rd  Dec.  1884. 

{50)  — Revival  of  prosecution  —  Crim.  Pro. 
Code  (1872),  ss.  215  and  297. — If  a  prisoner  has 
been  discharged  bv  a  Subordinate  Magistrate, 
and  the  District  Migistrate  considers  that  order 
improper,  he  cannot,  if  no  further  evidence  is 
procurable,  revive  the  proceedings  before  such 
Magistrate,  out  he  may  refer  such  proceedings 
to  the  High  Court.  In  the  matter  of  HarGOVAN 
Natha,  Cf.  Rg.  10th  Oct.  1878. 

(51)-Cnw.  Pro.  Code,  1872,  s.2\5—Crim. 
Pro.  Code  (1882),  ss.  252,  2  53,   ^^7 —Discharge 
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under  s,  215  of  Act  X  oj  1872— Further  enquiry 
under  Act  X  of  1882. — Where  a  subordinate 
Magistrnte  discharged  the  accused  in  a  warrant 
case,  under  s.  215,  Grim.  Pro.  Code,  1872,  and 
the  Magistrate  of  the  District,  after  Act  X  of 
1882  had  come  into  force,  came  to  the  conclusion 
that  the  accused  had  beau  improperly  discharged 
and  that  a  further  enquiry  should  be  ordered, 
held  that  the  order  of  discharge  made  by  the 
subordinate  Magistrate  should  be  deemed  to  have 
been  made  under  ss.  252,  253  of  Act  X  of  1882, 
and  that  it  was  therefore  competent  for  the 
Magistrate  of  the  district  himself  to  have  order- 
ed a  further  enquiry  instead  of  reporting  the 
case  as  he  did,  to  the  High  Court,  first  of  all 
assuring  himself  that  fresh  evidence  was  forth- 
coming, and  also  giving  the  accused  an  oppor- 
tunity of  being  heard  before  him  against  such 
order  being  made.  EMPRESS  v.  BHOLE  SINGH, 
A.W.N.  1883,  150.  [Commented  on,  9  A.  52  = 
A.W.N.  1886,  281.] 

(52) — Legality  of — Further  enquiry  when  may 
be  made — S.  437,  Crivi.  Pro.  Cede. — It  is  not 
necessarily  illegal  to  undertake  a  fresh  enquiry 
against  an  accused  person  who  has  been  dis- 
charged, even  where  the  order  of  discharge  has 
not  been  dealt  with  by  higher  authority  under 
s.  437,  Crim.  Pro.  Code.  It  makes  no  difJ'renoe 
whether  the  further  enquiry  is  held  by  the 
Magistrate  who  passed  the  original  order  of  dis- 
charge or  by  another  Magistrate  of  co-ordinate 
jurisdiction.  Though  such  further  enquiry  is 
not  actually  illegal,  it  should  only  be  under- 
taken in  exceptional  oases  and  for  good  reason 
shown.  No  invariable  rule  can  be  laid  down, 
but  speaking  generally,  further  enquiry  after 
discharge  is  improper  unless  the  order  of  dis- 
charge was  manifestly  perverse  or  foolish  or 
was  based  upon  a  record  of  evidence  which  was 
obviously  incomplete.  EMPEROR  v.  KIRU, 
10  PR.  1911,  F.B.  =24  P. W  R.  1911=  12  Or. 
L.J.  364  =  11  Ind.  Cas.  132  =  203  PL  R.  1911. 
(33  P.R.  1894,  Or  .  Diss.;  9  P.R.  1905,  Cr., 
8  P.R.  1900,  Cr.,  2  P.R.  1901  Cr.,  8  P.R.  1909, 
Cr.,  E.) 

{53)— Crim.  Pro.  Code  (1872),  s.  215— Dis- 
charge  in  tuarrant  case. — Where,  in  a  warrant 
case,  the  accused  person  was  discharged  with- 
out taking  the  evidence  of  all  the  witnesses 
named  for  the  prosecution,  held  that  the  dis- 
charge was  improper  and  a  new  trial  should  be 
ordered.  EMPRESS  v.  SHEO  CharaN,  A.W.N. 
1881,  145. 

(54)— Crim.  Pro.  Code,  Act  X  of  1882,  ss.252, 
253 — Penal  Code,  ss.  147,  295 — Evidence  taken 
for  defence — Discharge. — Where  a  first  clas3 
Magistrate  took  evidence  in  a  case  under  ss.  147, 
295  of  the  Penal  Code,  examined  the  ac2used 
and  also  took  defence  evidence  but  without 
framing  a  charge,  and  then  discharged  the 
accused,  held,  that  the  order  of  discharge  did 
not  amount  to  one  of  acquittal.  EMPRESS 
V.  Kallu,  awn.  1891,  80. 

(55)— Cnw.  Pro.  Code,  Act  X  of  1882,  s.  253 
'-•Applicability — Warrant  case. — A  Magistrate 
has  no  jurisdiction  to  discharge  an  accused 
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person  under  s.  253  of  the  Crim.  Pro.  Code  for 
the  non-appearance  of  the  complainant  on  the 
date  of  hearing  where  the  offence  complained  of 
is  a  warrant  case.  EMPRESS  v.  KURA,  A.W.N. 
1891,  116. 

(56)— Criw.  Pro.  Code,  Act  Xof  1872,  s.  215 
— Discharge  without  examining  all  prosectition 
witnesses. — In  a  warrant  case,  the  Magistrate 
cannot  discharge  the  accused  without  examin- 
ing all  the  witnesses  produced  for  the  prosecu- 
tion. Empress  v.  ajudhia,  A.W.N.  1882, 
179.     (3C.  389,  2  A.  447,  R.) 

(51)— Discharge— Order— Not  to  be  set  aside 
icithout  szifficient  reasons. — No  Court  can  pro- 
perly set  aside  an  order  of  discharge  without 
having  and  assigning  solid  and  sufficient 
reasons  for  doing  so.  THIRUKONAM  KUPPA- 
CHARI  V.  EMPEROR,  1913  M.W  N.  638  =  14 
Cr.  L  J.  572  =  21  Ind.  Cas.  172  =  1914  M.W.N. 
46. 

(58) — Discharge  ivithout  making  any  judicial 
investigation  into  the  merits  of  the  complaint — 
Inquiry  into  the  same  charge  on  a  second 
co?nplaint.— Where  a  Magistrate  discharged  an 
accused  person  without  making  any  judicial 
investigation  into  the  merits  of  the  complaint, 
held,  that  he  was  competent  to  again  enquire 
into  the  same  charge  on  second  complaint. 
AIjAuddin  Khan  v.  KingEmperor.  17  0. 
C.  273  =  15  Cr.  L.J  638  =  25  Ind.  Cas.  838. 

{59)— Crim.  Pro.  Code,  s.  209— Committing 
Magistrate — Committing  a  case  to  the  Court  of 
Session — Magistrate's  discretioyi  to  discharge  the 
accused. — Where  a  Magistrate  finds  that  there 
are  no  sufficient  grounds  for  committing 
the  accused  person  for  trial — either  because 
there  is  no  evidence  whatever  or  because 
the  evidence  appears  to  him  to  be  totally  un- 
worthy of  credit— it  is  his  duty,  under  s.  209 
of  the  Crim.  Pro.  Code,  1898,  to  discharge  the 
accused,  since  the  grounds  relied  on  for  a  com- 
mitment would,  in  his  opinion,  be  insufficient. 
Where,  however,  the  Magistrate  entertains  any 
real  doubt  as  to  the  weight  or  quality  of  the 
evidence,  the  task  of  resolving  that  doubt  and 
assessing  the  evidence  should  be  left  to  the 
Court  of  Session.  In  re  Bai  Parvati,  12  Bom. 
L.R.  923  =  8  Ind.  Cas.  631  =  11  Cr.  L.J.  692. 

By  Presidency  Magistrate,  effect  of — See  ACT 
IV  OF  1877,  s.  87,  6  B.  376. 

By  Presidency  Magistrate— See  ACT  IV  OP 
1877,  s.  168, 7  C.  447. 

Copies  of  order,  and  depositions  before  Presi- 
dency Magistrates,  right  to — See  ACT  IV  OP 
1877,  s.  170,  8  C.  166  =  10  C.L.R.  190. 

See  ACT  XII  OP  1396,  ss.  49,  59,  1  L.B.R. 
43. 

See  Commitment  to  Sessions  Court, 
Rat.  Un.  Cr.  C.  899. 

See  Compensation— General,  9  Cr.  L.J, 
502  =  2  Ind.  Cas.  159. 

I      See  Complainant,  4  M.H.C.  App.  8. 
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Discharge  of  Accased — continued. 
See    COMPLAINT  —  Withdrawal    and 

REVIVAL  OF  COMPLAINTS,  24  C.  528  =  1  G.W. 
N.  370,  24  G.  286  =  1  CW.N.  195. 

See  COMPOUNDING  OFFENCE,  L.B.R. 
1893—1900.  240. 

Legality  of  order  of  discharge  where  accused 
Dot  directed  to  appear  at  all — See  Crim.  PRO. 
Code,  1898,  ss.  107,  112,  117.  118.  119,  145, 
253,  403.  495,  36  M.  315=14  Cr.  L.J.  559  =  21 
Ind.  Gas.  159. 

Power  of  District  Magistrate  to  institute 
fresh  proceedings  after  discharge  of  person  re- 
quired to  give  security— See  CRIM. PRO.  CODE, 
1898,  ss.  110  and  437,24  A.  148  =  A.  W.N.  1901, 
206. 

See  Grim.  Pro.  Code,  1898.  ss.  119,  209, 
253.  259,  437,  6  M.L.T.  133  =  33  M.  85  =  20 
M.L.J.  137  =  4  Ind.  Gas.  1057  =  11  Cr.  L.J.  162. 

Order  of  discharge  under  s.  11&,  Grim.  Pro. 
Code,  cannot  be  revised — Notice  to  person  dis- 
charged before   ordering    further  enquiry — See 

Grim.  Pro.  Code,  1S98,  ss.  ii9,  437,  U.B.R. 
1914  Ist  Qr.,  p.  3  =  24  Ind.  Gas.  843  =  15  Cr. 
L.J.  531. 

See  Grim.  Pro. Code,  1898,  s.  192,  7  G.L.J. 
249  =  7  Cr.  L.J.  318. 

See  Grim.  Pro.  Code,  1898,  ss.  208,  257, 
437,  12  G.W.N.  68. 

See  Crim.Pro.Gode,  1898,  s.  204,  A.W.N. 
1904,  5. 

See  Grim.  Pro.  Code,  1898,  s.  206,  6  A. 
477. 

See  Crim.  Pro.  Code,  1898,  ss.  252,  436 
and  437,  28  C.  211  =  5  C.W.N,  169. 

Order  saying  that  the  case  was  '  struck  ofi' 
— Legality  and  effect  of  the  order — Order  of  dis- 
charge when  legal- See  GRIM.  PRO.  CODE, 
1898,  s.  259,  17  O-C.  18  =  23  Ind,  Gas.  182  =  15 
Cr.  L.J.  230. 

Discharge — Part  heard  case — Absence  of  wit- 
nesses—Omission to  weigh  evidence  on  record 
—Legality  —  See  GRIM.  PRO.  CODE,  1898, 
ss.  369,  253,  38  C.  828. 

Charged  with  an  oSence  exclusively  triable 
by  Court  of  Session— Further  enquiry — Powers 
of  District  Magistrate  and  Sessions  Judge — See 
Grim.  Pro.  Code,  1898,  ss.  435,  4.36,  437  and 
532,  28  C.  397  =  5  G.W.N.  574. 

See  Grim.  Pro.  Code,  1898,  s.  436,  26  A. 
564  =  A,W.N.  1904,  125  =  1  A.L  J.  292. 

See  Grim.  Pro.  Code,  1898,  ss.  436,  438, 
3  C.L.R.  263. 

Setting  aside  order  of  discharge,  reasons  for 
—See  CRIM.  Pro.  Code,  1898,  s.  437,  2  O.G. 
363. 

By  Magistrate  and  illegality  of  re-arrest  by 
the  police  without  an  order  from  the  District 
Magistrate— See  Crim.Pro.GODE,  1898,  s.  437, 
U.B.R.  1892—1896,  Vol.  I,  48. 

See  Crim.  Pro.CODE,  1898,  s.  437,  2  C.P.L. 
B.  82. 
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Discharge  after  examining  Court  witnesses 
—See  Grim.  Pro.  Code,  1898,  ss.  540,  253,  2 
Weir  714. 

Because  of  complainant's  absence  —  See 
Dismissal  of  Complaint,  Colm.  Dig.  Cr. 
33  of  1876. 

See  Fresh  Complaint,  4  M.L.T.  140  =  8 
Cr.  L.J.  208. 

See  Further  Enquiry,  l  L.B.R.  100  =  36 
G.  994  =  13  G.W.N.  1221. 
See   High    Court,    Superintendence 

and  powers  of,  5  M.L.T.  233.  F,B.=9  Cr. 
L  J.  192  =  19  M.L.J.  157  =  32  M.  220=1  Ind. 
Gas.  228. 

Whether  discharge  of  accused  bars  institu- 
tion of  fresh  proceedings  on  same  facts — See 
Magistrate,  duty  of,  2  L.B.R.  27. 

See  Penal  Code,  ss    497,   498,  ll  G.  81. 

Revival  of  proceedings  against  accused — See 

Revival  of  Criminal  Proceedings,  i  C. 

282  =  25  W.R.Cr.  30, 

See  Security  for  good  behaviour,  6 

O.G.  262. 

See  Security  to  keep  the  peace — 
Effect  of  signing  wrong  bond,  etc., 

5  C.L.R.  366. 

See  Sessions  Judge,  Jurisdiction  op, 

Rat.  Uo.  Cr.  C-  837  =  Gr,  Rg.  2  of  1896.  Rat. 
Un.  Cr.  922  =  Cr.  Rg.  27  of  1897,  4  L.B.R.  49 
=  6   Gr.L.J.  287. 

See  Summary  Trial,  l  L.B.R.  9. 
Discrepancies  in  evidence. 

Revipion  —  Serious  —  for  the  prosecution — 
Fciilure  of  both  Courts  to  take  its  notice—  Power 
of  High  Court  to  set  aside  conviction  on  revision 
—See  Grim.  Pro.  Code,  1898,  s.  439,  8  P.W. 
R.  1912,  Cr.  =  15  Ind.  Gas.  95  =  13  Cr.  L.J.  463 
=  113  P.L.R.  1912. 

See  Evidence  Act,  1872,  s.  59,  U.B.R. 

1897—1901,  Vol.  I,  162. 

Between  the  statements  of  witnesses  before 
the  police  and  Court—See  EVIDENCE  ACT, 
1872,  ss.  114,  133,  36  P.W.R.  1910,  Gr.  =  8  Ind. 
Gas.  193  =  11  Cr.  L.J.  580. 

Duty  of  Government  Pleader  conducting 
prosecution — of  witnesses — See  GOVERNMENT 
PLEADER,  20  W.R.  Cr.  38. 

Discrepancies  in  oral  evidence. 

ESect— See  Evidence— General,  11  B. 
H.C.  146. 

Discretion. 

(1)— Security  io  keep  the  peace — Crim.  Pro. 
Code  (1882),  Ch.  VIII — Discretionary  potvers 
under  this  chapter,  how  to  he  exercised,—  The 
discretionary  powers  conferred  by  the  law  upon 
Magistrates,  in  the  interest  of  preserving  the 
public  peace,  must  not  be  exercised  without 
care  and  caution,  and  never  in  derogation  of 
the  rights  of  liberty  and  security  to  which  the 
people  are  entitled  under  British  rule.  QUEEN- 
EMPRESS  v.  ABDUL  KaDIR,  9  A.  452  =  A.  W, 
M.  1887,  111. 
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{2)-—Discreiio7i,  Jioiv  to  he  exercised. — When 
the  law  throws  upon  a,  Mapiistriite  the  respoD- 
Blbility  of  exercising  a  discretion,  he  must  exer- 
cise it  to  the  best  of  his  ability  and  has  no  right 
to  pass  a  decision,  simply  because  it  would 
agree  with  a  decision  expressed  by  the  Sessions 
Judge.  Chunni  Lal  v.  Harbans  Rai,  1  A. 
L  J.  315. 

{6)—Crivi.  Pro.  Code  (I88'i),  s.  476- Order 
made  under  the  section — High  Court's  'power  of 
revision  —  Preliminary  enquiry. — The  High 
Court  has  jurisdiction  to  interpose  in  the  case 
of  an  oraer  made  by  a  Court  under  s.  476  of 
the  Code.  It  has,  therefore,  also  the  power  to 
determine  whether  the  discretion  given  by  that 
section  has  or  has  not  been  properly  exercised. 
(16  C.  730,  Pel.  on.)  [F.,  26  B.  785,  23  C.  532. 
18  P.R.  1902,  Cr.=78  P.L.R.  1902  ;  B-,  26  A. 
249  =  A.W.N.  1904,  15,  23C.610.  14C.L  J.  123 
=  15  C.W.N.  691  =  12  Cr  L.J.  209  =  10  Ind. 
Gas.  ee,  5  M.L  J,  226  =  2  Weir  602,  Rat.  Un. 
Cr.  C.  695,  U.B  R.  1907,  1st  Qr.  Cr.  P.C  1  = 
6  Cr.  L.J.  26.]  The  discretion,  under  s.  476  of 
the  Code,  is  given  by  the  words  "such  Court 
after  making  any  preliminary  ecquiry  that  may 
be  necessary  send  the  case  for  trial."  It  is, 
therefore,  lor  the  Court  acting  in  the  matter  to 
determine,  in  the  exercise  of  its  discretion, 
whether  or  not  to  make  such  preliminary 
enquiry.  There  may  be  cases  in  which,  at  any 
rate,  it  is  plain  that  such  an  enquiry  ought  to 
precede  the  proceedings  contemplated  by  that 
section.       CHAUDHARI   MAHOMED    IZHARUL 

HuQ  V.  The  Queen-Empress,  20  C.  349. 

(4) — Bights  of  accused  persons  —  Duty  of 
Magistrates— Proper  exercise  of  discretion  vested 
in  thtm  by  laio. — Magistrates,  in  dealing  with 
the  law  relating  to  the  rights  of  accused  persons 
should  coastrue  it  in  a  less  technical  spirit 
than  they  are  sometimes  used  to  do.  In  the 
inferior  Courts,  the  right  principle  is  occasion- 
ally reversed  and  a  person  is  presumed  to  be 
guilty  the  moment  he  is  accused,  and  every 
attempt  on  his  part  to  prove  his  innocence  is 
regarded  as  vexatious.  When  the  law  vests  in 
a  Court  a  certain  discretion,  it  should  be 
exercised,  so  as  not  to  give  rise  to  any  reason- 
able complaint  or  prejudice  or  bias.  8HE0- 
PRAKASH  V.  W.  D,  Rawlins,  28  C.  594. 

(5) —  Previous  conviction,  charge  of  —  In 
deciding  whether,  for  the  purposes  of  punish- 
ment, the  accused  should  oe  charged  or  not 
with  a  previous  conviction,  a  Magistrate  should 
exercise  a  careful  discretion  having  regard  to  all 
the  circumstances  of  the  case.  HIGH  COURT 
Proceedings,  23rd  septembsr  i878,  No. 
1537,  2  Weir  324. 

See  Ben.  Act  III  of  1899,  s.  449,  3  C.L.J. 
90  =  10  C.W.N.  182  =  3  Cr,  L.J.  211  =  33  0.287. 

See  Ben.  Act  III  of  1899,  ss.  449,  450,452, 
579,  11  C.W.N.  30  =  4  Cr.  L.J.  408  =  34  C.  341. 

Costs  of  adjournment,  of  Magistrate — Sie 
Adjournment,  9  C.W.N.  18. 

See  APPEAL— General,  5  Bom.  L.R.  704. 

150 


Discretion— concZttded. 

As  to  commitment— See    COMMITMENT    TO 

Sessions  court,  lO  W.R.  Cr.  25. 

See  COMMITMENT  TO  SESSIONS  COURT,  2 
8.L.R.  9  Cr.  =  10  Cr.  L.J.  224. 

See  Crim.  Pro.  CODE,  1898,  ss.  87,  38,  90, 
3  L.B.R.  116. 

See  Crim.  Pro.  Code,  1898,  a.  106  and 
Ch.  VIII,  6  Bom.  L.R.  34. 

Of  Magistrate  to  proceed  either  under  s.  107 
or  S3.  144  and  145— See  CRIM. PRO. CODE,  1893, 
ss.  107,  144  and  145,  32  C.  966=10  C.W.N. 
288  =  2  Cr.  L.J.  769. 

Of  Magistrate  to  proceed  either  under 
ss.  144,  145  or  107,  Crim.  Pro.  Code — See 
Crim.  Pro.  Code,  1898,  ss.  144,  145,  107,  26 
M.  471  =  2  Weir  56. 

Arbitrary  exercise  of — See  Crim.  PRO. 
Code,  1898,  s.  145,  30  C.  508  =  7  C.W.N.  404. 

Tribunal  invested  with  discretion  — Discretion 
how  to  be  exercised — See  CRIM.  PRO.  CODE,- 
1898,  s,  195,  15  Cr.  L.J.  49  =  22  Ind.  Caa.  321  = 
41  G.  446. 

Statement  before  committing  Magistrate, 
admission  of,  in  Sessions  Court — See  CRIM. 
PRO.  CODE,  1898,  s.  283,  7  C.W.N.  345. 

See  CRIM.  Pro.  Code,  1898,  s.  345,  U.B.R. 
189-.i— 1896,  Vol.  I,  43. 

Discharge  of  accused  person — Dismissal  of 
complaint— See  Crim.Pro'CODE,  1898.  ss.  403, 
437,  U.B.R.  1904,  2nd  Qr.,  Crim. Pro. Code,  19. 

Non-exercise  or  improper  exercise  of  powers 
of  discretion  vested  in  a  Magistrate — High 
Court's  power  to  interfere — Sec  CRIM.  PRO. 
CODE,  1893,  3.  435  (1,  2  and  3),  19  C.  bL 

Of  Magistrate  not  always  a  question  of 
jurisdictiou— aee  DISPUTE  AS  TO  POSSESSION- 
OF  IMMOVEABLE  PROPERTY,  3  C.L.J.  478  =  3 
Cr.  L.J.  423. 

See  Further  Enquiry,  5  A.L.J.  74  =  A. 
W.N.  1908,  45  =  7  Cr.  L.J.  J57. 

See  High  Court,  Jurisdiction  of— 
Revisional  Powers  of  High  Court,  10 
C.  268. 

See  Sanction  to  Prosecute— Condi- 
tions requisite  for  grant  of  sanction, 
etc.,  27  M.  '223  =  2  Weir  208  =  14  M.L  J.  74,  6 
C.  440  =  7  C.L.R.  330. 

See   Security  for   Good  behaviour, 

A.W.N.  1906,  13  =  3  Cr.  L.  J.  91,  1  C.L.R.  268, 

Magistrate's  discretion  in  taking  security 
for  good   behaviour,  how  to  be  exercised — See 

Security   for   good   Behaviour,  6  O. 
C.  199. 

In  awarding  punishment— See  SENTENCE 
-General,  22  c.  805. 

See  Sentence— Whipping,  L.b.r.  1893— 
1900,  310. 

See  SURETY,  8  C.L.J.  243  =  13  C.W.N.  80  = 
8  Cr  L.J.  388  =  4  Ind.  Gas.  560,  2  S. L.R.  11, 
Cr.  =  10Cr.L.J.  225. 
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Discretion  of  Magistrate. 

Brothel  houge,  removal  of — Exercise  of  discre- 
tion by  his  predecessor  —  Complaint  not 
addressed  to  Magistrate— See  PUNJAB  ACT  (XX 
OF  1891),  s.  204.  28  P.L.R.  1910  =  8  Ind.  Caa. 
223  =  11  Cr.  L.  J.  596. 

SeeCRIM.  PRO.  CODE.  1S98,  ss.  107,  145,  9 
A.L.J.  582=34  A.  449  =  13  Cr. L.J.  526  =  15 Ind. 
Cas.  798. 

Disease. 

See  Infectious  Disease. 
Diseases,  Contagious. 

See  Act  XIV  of  1868. 
Diseases,  Epidemic. 

See  act  III  OF  1897. 

Dishonest  Intention. 

See  Act  III  OF  1877,  s.  82,  3  L.B.R.  222  =  4 
Cr.LJ.  488. 

See  Bom.  act  II  OP  1890,  s.  47  (a),  23  B. 
346  =  6  Bom.  L.R.  93. 

Dishonesty. 

(1) — Robbery — Dishonest  intention, — Dishonest 
intention  is  the  main  ingredient  in  the  ofienoe 
of  robbery.  HIGH  COURT^  PROCEEDINGS, 
28th  October,  1870,  5  M.H.C.  App.  39. 

See  Criminal  Breach  of  Trust,  l  Weir 
460  =  3  M.H.O.  App.  6. 

See  Penal  Code,  s  415,  32  C.  775=9  C.W. 
N.  807  =  1  C.L.J.  469  =  2  Cr.L  J,  363. 

See  Penal  Code,  ss.  417,  468,  511,  25  M. 
726  =  1  Weir  481  =  12  M.L.J.  68. 

Dismissal  for  Default. 

Dismissal  in  default  of  appearance- — In  a  case 
where  a  ^Magistrate  dismissed  a  complaint  in 
default,  and  fined  the  complainant  under  s.  270, 
the  fine  was  remitted  and  ordered  to  be 
refunded.  RAMCHURN  Dey  v.  SHEIKH  JAUNU, 
17  W.R.  Cr.  6. 

Dismissal  of  Appeal. 

See  Crim.  Pro.  Code,  1898,  ss.  367,  369, 
421,  422,  423,  5  N.L.R.  76=9  Cr.  L.J.  553  =  2 
Ind.  Cas.  247. 

Dismissal  of  Complaint. 

See  Complaint. 

See  Crim.  pro.  Code.  1898,  ss.  203,  247. 

(1)—Crim.  Pro.  Code,  Act  XXV  of  1861, 
s.  269  —  DiiDiissal  of  complaint — Application  for 
revival, — A  complaint  onpe  dismissed  under 
s.  269  of  the  Crim.  Pro.  Code,  should  not,  as  a 
rule,  be  revived.  The  complainant  can  have  it 
revived  if  he  gives  satisfactory  reasons  for  his 
absence,  in  which  case  he  should  make  his 
application  to  the  Magistrate  who  dismissed  the 
complaint  and  not  to  any  other  Magistrate. 
REG.  v  Dayaragh,  Rat,  Un.  Cr.  C.  56-=Cr. 
Rg.  31  8  1871. 

(2) -Crim.  Pro.  Code  (1872),  ss.  205,  470  — 
Dismissal  for  non-appearance — Applicability  to 
Ch.     XXXV,    Crim.    Pro.   Code,    1872.— The 


Dismissal  of  Complaint— con^inuei. 

direction  contained  in  s.  205  of  the  Crim.  Pro. 
Code,  to  dismiss  a  complaint  on  the  nonappear- 
ance  of  the  complainant,  is  not  applicable  to 
cases  falling  under  Ch.  XXXV  of  the  Code. 
Where,  therefore,  a  sanction  had  been  given  by 
a  Court  to  prosecute  a  person  for  resisting  the 
authority  of  one  of  its  bailiffs,  it  was  held  that 
the  non-appearance  of  the  bailiff  did  not  justify 
a  Magistrate  in  dismissing  the  complaint. 
Queen-Empress  v.  Ramchandra,  Rat.  Un. 
Cr.  C.  137  =  Cr.  Rg.  31  10  1878. 

(S)—Crim.  Pro.  Code  (1832),  s-  191— Non- 
payment of  procesS'fees — Dismissal  of  complaint. 
— Where  a  complainant  in  a  noncognizible 
case,  being  liable  under  the  High  Court  Rules 
to  pay  process-fees,  neglects  or  refuses  to  pay 
the  same,  the  complaint  should  be  dismissed 
unless  the  Magistrate  considers  that  there 
should  be  a  prosecution  in  the  public  interest 
to  which  s.  191  of  the  Crim.  Pro.  Coda  applies. 
Queen-Empress  v,  Bhika,  Rat,  Un.  Cv.  C. 
491  =  Cr.  Rg.  60  of  1889. 

{i)—Crim.  Pro.  Code,  (1898),  s.  437— Dis- 
missal  of  complaint  for  default  of  complainant  — 
Jurisdiction  of  District  Magistrate  to  deal  with 
case  under  s.  437. — Where  a  complaint  is  dis- 
missed by  a  Magistrate  owing  to  the  absence  of 
the  complainant,  the  District  Magistrate  is 
competent  to  deal  with  the  case  under  s.  437, 
Crim  Pro.  Code.  QueenEmpRESS  v.  DAJIBA 
Totaram,  Rat.  Un.  Cr.  C.  988  =  Cr.  Rg.  46  of 
1898. 

{5)— Complainant's  absence  —  Crim.  Pro. 
Code,  1872.  Ch.  XVII.— HeW,  that  it  was 
illegal  to  pass  an  order  dismissing  a  complaint 
under  ch.  XVII,  Crim.  Pro. .Code,  1872,  merely 
because  of  the  complainant's  absence  and  the 
discharge  of  the  accused  was  held  to  be  illegal 
in  consequence.  POLICE  v.  RAGUNATH 
Pershad,  Colra.  Dig.  Cr.  33  of  1876. 

(6) — Preferring  false  complaint  —  Dismissal 
of  complaint — Order  fov  compensation,  validity 
of — Courses  open — Penal  Code,  s.  211 — Crim. 
Pro.  Code,  s.  195.- Where  a  Magistrate  dis- 
misses a  complaint  on  the  ground  that  it  is 
false,  it  is  not  proper  that  he  should  order  the 
complainant  to  pay  the  accused  compensation. 
It  is  open  to  the  Magistrate  either  to  institute 
proceedings  as  regards  an  oflence  under  s.  211, 
I. P.O.,  or  to  sanction  under  s.  195,  Crim.  Pro. 
Code,  an  application  by  the  accused  to  make 
a  complaint  of  that  oSence.  PaRSI  HAJRA  v. 
Bandhi  Dhanuk,  28  C.  231.  [Overruled,  30 
0.  123.] 

il)—Crim.  Pro.  Code  (1872),  ss.  205,  208— 
Ground  for  setting  aside  dismissal. — Where  the 
complainant  or  prosecutor  in  a  case  was  en- 
gaged in  another  Court  as  complainant  or  prose- 
cutor at  the  same  time  in  another  case,  such 
absence  was  held  not  to  be  a  sufficient  ground 
for  setting  aside  its  dismissal  for  default  under 
83.  205,  208.  Crim  Pro  Code.  POLICE  v. 
SAKHARAM,  Colm.  Dig.  Cr,  91  of  1877, 
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DiBtnisBal  of  Complaint — concluded. 

{8)—Crim.  Pro.  Code,  ss.  203,  253  and  439 
—  Dismissal  of  complaint  wider  s.  203,  Crim. 
Pro.  Code— Fresh  complaint  on  same  facts 
allorced  without  revision— Indian  Penal  Code 
{Act  XLV  of  1860),  s.  ill.— Held,  that  a  com- 
plainant whose  complaint  has  been  dismissed 
'under  s.  203,  Crim.  Pro.  Code,  is  competent  to 
make  a  fresh  complaint  on  the  same  facts 
without  getting  the  first  order  of  dismissal  set 
aside  by  higher  Court.  BEHARI  LAL  v. 
CROWN,  26  P.W.R.  1908,  Cr.  =  8  Cr.  L.J.  249. 
(Ji2  A.  106.  B.) 

(9) — Dismissal  of  complaint  without  exami- 
nation of  complainant— Crim.  Pro -Code,  (1898), 
s.  203. — Where  a  complainant  files  a  complaint 
before  a  District  Magistrate,  the  District  Magis- 
trate has  no  power  to  dismiss  the  complaint, 
on  receipt  of  the  report  of  the  police  enquiry 
ordered  by  him,  without  examining  the  com- 
plainant under  s.  203,  Crim.  Pro.  Code. 
Crown  v.  Nga  Yaung,  l  L.B.R.  123.  [E., 
U.B.R.  1907,  Penal  Code,  5.] 

(10)— Crim.  Pro.  Code.  ss.  253,  203,  437— 
Complaint,  dismissal  of  —  Reneived  complaint 
after  long  delay — Discretion — Sti(ficient  ground 
for  dismissal  under  s.  ^03 —Proper  remedy. — 
Where  a  complainant  withdrew  the  rest  of  the 
witnesses  after  examining  one  witness  and 
himself  on  a  former  complaint,  and  permitted 
five  months  to  elapse  before  filing  the  renewed 
complaint.  Held  that  his  conduct  was  suffici- 
ent for  declining  under  s.  203  to  proceed  with 
the  complaint.  Held,  also,  that,  though  the 
Magistrate  had  jurisdiction  to  entertain  the 
renewed  complaint  he  failed  to  exercise  a  sound 
judicial  discretion  in  proceeding  with  it  under 
the  circumstances  set  forth  above.  The 
appropriate  remedy  for  complaints  wrongiy 
dismissed  is  vested  solely  in  the  higher  grades 
of  Magistrates  and  the  Sessions  Court  under 
s.  437,  Crim.  Pro.  Code,  GULU  TiRITH  v. 
CHATQNMAL  MENGHOMAL,  4  S.L.R.  53,  Cp. 
=  8  Ind.  Cas.  203  =  11  Cr.  L.J.  382. 

For  default  after  partial  hearing  by 
Presidency  Magistrate — Institution  of  fresh 
proceedings— See  ACT  IV  OF  1877,  s.  124,  6  C. 
523  =  8  C.L.R.  106. 

Magistrate  giving  date  for  hearing  petitioner 
—  Petitioner  not  informed  of  place  where  ci.se 
would  be  heard — Petitioner's  failure  to  appear 
— Dismissal  cf  petition — Legality — See  Ceim, 
Pro.  Code,  1898,  s.  125,  53  P.L.R.  1914  =  15 
Cr.  L.J.  143  =  22  Ind.  Cas.  495. 

See  CEIM.  Pro.  Code, 1898,  ss.  252,  436  and 
437,  28  C.  211=5  C.W.N.  169- 

See  False  Charge,  2  C.L.R.  315. 

See  Further  Enquiry,  5  A.L.J.  74  =  A. 
W.N.  1908,  45  =  7  Cr.  L.J.  157,  33  C  1282  =  5 
Cr.  L.J.  83,  Rat.  Ua.  Cr.  Cas.  89,  11  P.W.R. 
1908  Cr.  =7  Cr.  L.J.  347. 

See  Preliminary  Enquiry,  8.  C.  284, 
Oudh. 


DtBobedience. 

See  Summons,  Disobedience  of. 

Penal  Code  {Act  XLV  of  18f50),  ss.  175,  188 
—Disobeying  order  foy  production  or  inspection 
of  documents— Civ.  Pro.  Code  (Act  V  of  1908), 
0.  XI,  r.  21.  — A  party  to  a  suit  failing  to 
comply  with  an  order  for  production  or  inspec- 
tion of  documents  can  be  dealt  with  only  in  the 
manner  prescribed  by  0.  XI,  r.  21,  and  is  not 
punishable  under  s.  175,  Civ.  Pro.  Code,  1908, 
or  any  other  section  of  the  Penal  Code.  RAM 
Chvnd  v.  Emperor,  6  Ind  Cas.  623  =  15 
P.W.R.  Cr.  1910  =  15  PR.  Cr.  1910  =  11  Cr. 
L.J.  386. 
Disobedience  of  Order- 

See    Inspection    of    Documents,    il 

B.H.C.  231. 
Disorderly  House  Act. 

Sue  BEN.  Act  III  OF  1906. 

Disposal. 

See  PENAL  Code,  s.  372,  1  Weir  359. 
Disposal  of  Dead  body. 

See  Penal  Code,  s.  318,  13  C. P.L.R.  Cr. 
188. 

Disposal  of  Property. 

See  Crim.  Pro.  Code,  1898,  a.  517. 
See  Restoration  of  Property. 

(I)— Crim.  Pro.  Code,  ss.  517,  523— Z>iscre- 
tion  to  dispose  of  properly  produced  before  Magis- 
trate.— The  discretion  granted  to  the  Court  by 
8. 517  for  the  disposal  of  property  produced 
before  it,  is  not  an  arbitrary  one,  but  must  be 
exercised  in  favour  of  the  person  entitled  to  the 
possession  thereof.  So  long  as  there  is  any  one 
entitled  to  the  possession  of  the  property, 
Government  has  no  claim.  The  question 
whether  tha  property  has  or  has  not  been  used 
for  the  commission  of  an  ofience  seems  imma- 
terial, for.  in  neither  case  does  the  section 
justify  confiscation  or  transfer  to  Government 
of  the  ownership  of  property  originally  belong- 
ing to  some  one  else.  In  re  KHAJAH  SAHEB, 
2  iSom.  L.R.  768. 

(2) — Crim.  Pro.  Code,  s.  523 — Disposal  of 
property — Discretion,  hmv  to  be  exercised. — The 
discretion  given  to  a  Magistrate  by  the  words 
"such  order  as  he  thinks  fit  respecting  the 
disposal  of  properly  "  must  be  judicially  exercis- 
ed, and  in  the  absence  of  anything  to  show  the 
title  to  the  property,  it  should  be  ordered  to  be 
delivered  to  the  person  in  whose  possession  it 
was  at  the  time  of  the  attachment.  But  when 
the  property  has  been  delivered  contrary  to  the 
above  principle,  the  High  Court  has  no  power 
to  order  restitution.  EMPEROR  v  Bahinu,  S 
Bora.  L.R.  25.  [F.,  6  Cr.  L.J.  126  =  4  L.B.R. 
14.] 

(3)— Crim.  Pro.  Code  (1898),  ss.  517,  523— 
Disposal  of  property  taken  by  police  as  stolen 
property,  before  adjudication  of  the  theft  case. — 
Where  in  a  charge  of  rioting  and  theft,  the 
police  seized  certain  property  as  stolen,  and  the 
case  of  theft  had  broken  down  upon  investiga- 
tion by  the  police,  but  the  case  of  rioting  was 
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Disposal  of  Property — concluded. 

not  disposed  of,  held,  that  the  Magistrate  was 
competent  to  make  an  order  under  s.  523  for 
the  disposal  of  that  property  on  the  application 
of  the  police,  especially  when  the  parties  them- 
selves pressed  the  Magistrate  to  determine  the 
question  forthwith  under  that  section,  in  order 
to  avoid  the  risk  of  serious  loss  to  that  property, 

Nasib  ali  Ma  jumdhar  v.  rukhmini  Mohan 
Enda,  5  C.W.N,  413. 

(i)—Crim.  Pro.  Cede  (1898),  ss.  517,  520— 
Acquittal  on  a  charge  oj  criviinal  misappropria- 
iion — Delivery  cf  property. — Where  a  person 
charged  with  the  offence  of  criminal  misappro- 
priation of  an  elephant  denied  the  ownership 
of  the  complainant,  claimed  the  animal,  and 
was  acquitted,  Jield,  that  the  elephant,  although 
found  to  belong  to  the  complainant,  should  be 
delivered  to  the  accused  person  in  whose  posses- 
sion it  was  found  at  the  time  the  criminal 
proceedings  were  instituted.  BalORAM  GOGAI 
V.  Chintram  KOLITA,  9  C.W.N.  549  =  2  Cr. 
L.J.  269.  (7  G.W.N.  634,  Doubted  ayid  D.) 
IF.,  35  A.  374  =  11  A.L.J.  452  =  14  Cr.  L.J.  526 
=  20  Ind.Cas.  1006.] 

See  ACT  VII  OP  1878,  s.  55,  5  Bom.  L.R. 
124. 

Dispute  as  to  Possession  of  Iinmoveabie  Pro- 
perty. 

See  Grim.  Pro.  Code,  1898,  ss.  144-147. 

See  Magistrate,  Jurisdiction  of. 

See  Security  to  keep  the  Peace  — 
Likelihood  of  breach  of  the  peace. 

(1)—  Grim.  Pro.  Code,  (1861),  ch.  XXII 
{ch.  XII  of  the  Cede  of  1898)— Natzire  of  the  en- 
quiry.— The  enquiry  contemplated  by  eh.  XXII 
iXII)  of  the  Code  is  a  personal  enquiry  before 
the  Magistrate  who  makes  the  order.  An  order 
passed  upon  the  report  made  afcer  enquiry  by 
a  Suborainate  Magistrate  under  s.  318,  Grim. 
Pro.  Code,  1861,  (s.  145  of  the  Code  of  1898)  is 

illegal.  High  Court  Proceedings,  13th 
Nov.  1868,  No.  149,  2  Weir  97  =  4  M.HC. 
App.  20.  (9  W.R.Gr.  64,  R.)  [R.,  31  M.  82  =  6 
Cr.  L.J.  384  =  17  M.L.J.  535  =  3  M.L  T.  108.] 

(2) — S.  144  — Orrfer  under  the  section,  when 
to  be  viade.  —  Before  making  an  order  under 
s.  144,  Grim.  Pro.  Code,  the  Magistrate  should 
hold  an  enquiry  and  determine  which  party 
has  the  legal  right  contended  for  by  both  the 
parties  and  then  protect  the  party  he  finds 
entitled  m  the  exercise  of  that  righr..  QUEEN- 
Empress  v.  Kazi  Pajloddin,  Rat.  Uo.  Cr. 
C.  967  =  Cr.  Rg.  22  of  1898. 

(3) — Casfi.s  which  Magistrate  can  decide  as  to 
possession — Dispute  as  to  property  of  luhich  each 
of  two  persons  claimed  the  whole  without  allega- 
tion of  joint  possession. — It  is  competent  to  a 
Magistrate  to  enter  into  the  question  as  to  who 
was  in  possession  and  to  maintain  in  possession 
the  person  whom  he  finds  to    be  in  possession. 

Byjnath  sahoo  v.  Rugoonath  pershad, 
23  W.R.  Cr.  16. 

(4)— Crim.  Pro.  Code  (1882),  ss.  145,  146— 
Scope  of  s.  146—'  Tangible  immoveable  property, 


Dispute  as  to  Possession  of  Immoveable  Pro- 
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scope  of  the  expression — When  action  under 
s.  145  could  be  taken.— S.  146  does  not  give 
jurisdiction  to  pass  an  order  of  attachment  in 
a  dispute  between  parties  whose  rights  would 
have  to  be  determined  by  a  Revenue  Court, 
The  term  "  tangible  immoveable  property  "  in 
s.  145  includes  standing  crops.  A  Magistrate 
must  be  satisfied  of  the  existence  of  a  dispute 
likely  to  cause  a  breach  of  the  peace,  before  he 
can  take  action  under  s.  145.  The  record  also 
must  show  that  he  was  satisfied  of  the  existence 
of  a  dispute  likely  to  cause  a  breach  ot  the 
peace.  Ganga  Prasad  v.  Narain.  15  A.  394 
=  A. W.N.  1893,  145.  (14  A.  30,  11  M.  193. 
F.)  [R.,  14  C.L  J.  515  =  16  G.W.N.  540,  11 
Ind.  Cas.  729.] 

(5) — Decision  of  Magistrate  as  to  vossession — 
Cri7n.  Pro.  Code  (1872),  s.  5'dO— Tangible  im- 
moveable property — Real  right  to  possession.^ 
The  possession  in  regard  to  which  the  Magis- 
trate's jurisdiction  under  s.  530  of  the  Coda  of 
Criminal  Procedure  should  be  exorcised,  must 
be  of  a  real  and  tangible  character.  BEJOY 
i  NATH  CHATTBRJEE  v.  BENGAL  COAL  COM- 
PANY, Ltd.,  23  W.R.  Cr.  43.  [dpp.,  12  G. 
539.] 

(6) — Fishery  rights—  Julkar —  Not  tangible 
immoveable  property. — Where  the  subject  of 
dispute  is  merely  the  right  of  fishing  in  njulkur 
it  is  not  a  dispute  concerning  any  "tangible 
immoveable  property "  under  s.  145  of  the 
Crim.  Pro.  Code.  KRISHNA  DONE  DUTT  v. 
Troilokia  Nath  Biswas,  12  C.  339.  (23  W. 
R.  Cr,  45,  11  G.  413,  F.) 

(7) — Crim.  Pro.  Code,  s.  lid— Dispute  con- 
cerning julkar,  not  one  concerning  tangible 
immoveable  property. — A  dispute  concerning  a 
julkur  tight,  is  not  one  concerning  "tangible 
immoveable  property  "  so  as  to  give  a  Magistrate 
jurisdiction  to  enquire  into  under  s.  145  of  the 
Crim.  Pro.  Code.  ANUND  MOYI  DaBIA  v. 
SHURNOMOYI,  13  C.  179. 

(8)— Ss  144  and  lib— Scope  of  section— High 
Court's  criminal  revisional  jurisdiction.  — 
S,  144  has  reference  to  temporary  orders  in 
urgent  cases  of  nuisance ;  it  gives  jurisdictioQ 
where  urgency  exists  independently  of  dispute. 
An  order  under  the  section  has  to  be  directed  to 
particular  individuals  or  to  ihe  public  generally 
enjoining  particular  acts  or  abstentions,  and  it 
is  in  its  very  nature  a  temporary  order.  [.R., 
4  Bom.  L.R.  58'2.]  An  order  under  s.  145 
presupposes  a  dispute  likely  to  cause  a  breach 
of  the  peace,  and  in  making  it,  a  Magistrate 
may  take  action  on  the  report  of  the  police  ot 
on  other  information.  The  order  must  set  forth 
the  grounds  on  which  he  is  satisfied  that  there 
is  a  dispute  likely  to  cause  a  breach  of  the 
peace.  Notice  should  be  issued  to  all  parties 
concerned  so  that  they  may  have  an  oppor- 
tunity to  put  in  their  respective  claims.  The 
order  should  not  interfere  with  the  rights  of 
the  parties  concerned  as  determined  by  the  deci- 
sion of  a  Civil  Court.  A  claim  to  perform  a 
religious  ceremony  in  a  public  temple,  when  it- 
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is  the  subject  of  an  apprehended  dispute,  falls 
under  s.  145.  [R.,  3  Bom.  L.R.  416,  25  A. 
587=  23  A.W.N.  102.  6  Bom.  L.R.  246.] 
The  High  Court  has,  ordinarily,  no  jurisdiction 
to  interfere  with  an  order  under  ch.  XII  of  the 
Crim.  Pro.  Code,  which  is  not  a  proceeding 
within  the  meaning  of  s.  435.  but  where  the 
Magistrate  exceeds  his  jurisdiction  under 
ss.  144,  145  the  High  Court  has  power  to  inter- 
fere in  its  extraordinary  jurisdiction  to  set  the 
order  aright.  In  re  PANDUKANG  GOVIND, 
24  B.  527  =  2  Bom.  L.R.  84.  [R.,  25  B.  179, 
2  L.B  R  239,  25  A.  537  =  23  A.W.N.  102.  17  C. 
P.L.R.  133,  5  0.0.1,  33  0.  68  =  9  O.W.N.  1046 
=  2  C.L.J.  241,1  S. L.R.  50  Cr.=.8  Cr.  L.J. 
170,  6  A.L.J.  113  =  31  A.  148.] 

(9) —  Jurisdiction  under  the  section  — The 
jurisdiction  given  by  s.  320,  Crim.  Pro.  Code, 
1861,  to  decide  for  a  time  the  right  to  enjoy- 
ment of  property,  should  not  be  exercised  except 
on  clear  and  satisfactory  proof.  Where  the 
only  evidence  offered  is  that  of  user,  it  should  be 
such  as  to  show  satisfactory  acts  of  enjoyment 
exercised  as  a  matter  of  right  and  permitted 
uninterruptedly  for  some  considerable  length  of 
time.  High  Court  Proceedings.  4th  Jan. 
1869,  4M.H.C.  App.  24. 

(10)— Crim.  Pro  Code  (1882),  ss.  145  and  146 
— Possesnon  to  be  looked  at  under  the  section — 
Enquiry  into  ihe  nature  of  possession, — Where 
a  Joint  Magistrate  made  no  inquiry  as  to  the 
actual  possession  of  the  parties  at  the  time  the 
question  came  before  him,  but  relied  on  an 
order  passed  by  the  Collector  six  months  previ- 
ously, held,  that  the  order  was  irregular,  as  the 
issue  before  the  Magistrate  was  which  of  the 
contending  parties  was  in  actual  possession  at 
the  time  of  his  proceedings.  In  the  matter  of 
the  petition  of.  JAI'Lal,  13  A.  362  =  A. W.N. 
1891.115.     [E.,  18  M.  41  =  2  Weir  100.] 

(11) — Crim.  Pro,  Code,  s.  145 — Scope  of  sec- 
tion— Inquiry  into  the  nature  of  the  possession. 
— S.  145  of  the  Crim.  Pro.  Code,  1832.  requires 
a  Magistrate  to  decide  which  of  the  parties  is 
in  possession  of  the  subject  of  dispute  at  the 
time  when  the  Magistrate  decides  the  question 
of  possession,  and  not  at  any  time  previous 
thereto.  In  the  matter  of  HUCHAPPA  AND 
BHIVA  GANGAVA,  15  B.  152.      [F.,  18  M.  41.] 

(12) — Attachment  of  property— Crim.  Pro. 
Code  (1872),  s.  531 — lim^U  property — Nature  of 
possession, — The  possession  to  be  determined  is 
possession  at  the  time  the  dispute  arose,  i.e.,  at 
the  time  the  Police  reported  that  a  breach  of 
the  peace  was  likely  to  take  place.  RAKHAL 
Das  Singh  v.  Rajah  Shbo  Pershad 
Singh,  24  W.R.  Cr.  73.     [D.,  5  C.W.N.  710.] 

(13) — Decision  of  Magistrate  as  to  possession — 
Nature  of  required  possession — Grim.  Pro.  Code 
(1872),  s.  530 — Possession  at  time  of  dispute. — 
The  possession  which  parties  are  required  to 
establish  in  a  case  under  s.  530,  Act  X  of  1872, 
relating  to  a  dispute  as  to  the  possession  of 
immoveable  property  is  possession  at  the  time 
of  the  institution  of  the  proceedings,   and  not 
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possession  at  the  time  the  Magistrate  comes  to 
his  decision.  In  re  PiRTHIRAM  ChowdHRY 
Rai  Bahadoor,  20  W.R.  Cr.  51.  [R,,  24  W. 
R.  Or.  73,  21  C.  404.] 

(14) — Inquiry  into  the  nature  of  the  posses- 
sion— Possession  at  the  time  of  enquiry. — Unless 
he  is  satisfied  that  there  is  likelihood  of  a 
breach  of  the  peace  being  committed,  a  Magis- 
trate acting  under  s.  318  of  the  Crim-  Pro. 
Code,  1861,  has  only  to  see  who  is  in  actual 
possession  at  the  time  of  the  inquiry,  and  he 
cannot  restore  possession  to  any  other  person 
though  the  latter  had  been  previously  illegally 
dispossessed  by  the  person  in  possession  at  the 
time  of  the  inquiry.  In  re  GiRDHAR  DHAN- 
JEE,  Rat.  Un.  Cr.  C.  27  =  Cr.  Rg.  1-12-1869. 

(15) — Crim.  Pro.  Code,  s.  1A5— Procedure 
under — Possession  at  the  time  of  the  enquiry. — 
Under  s.  145  of  the  Code,  the  Magistrate  has 
only  to  determine  which  of  the  parties  before 
him  is  de  facto  in  possession  of  the  disputed 
property,  at  the  time  when  he  is  enquiring  into 
the  matter,  which  is,  in  the  contemplation  of 
the  law,  identical  with  the  time  of  the  institu- 
tion of  the  proceedings,  and  not  at  any  time 
previous  thereto.  \_F.,  12  C.  521 ;  Appl.,  21  0. 
404;  R.,  16  C.  281,  22  C.  297,25  0.630.] 
Under  s.  145,  the  Magistrate's  simple  duty  is 
to  maintain  the  party  in  possession,  although 
he  might  be  of  opinion  that  such  party  is  in 
wrongful  possession.  He  has  no  power  to  oust 
the  party,  whom  he  considers,  in  wrongful 
possession,  and  maintain  in  possession  the 
party,  whom  he  considers,  rightfully  entitled  to 
possession.  ABIBLER  v.  PUSHONG.  11  C.  365. 
[R.,  29  C.  187  =  29  LA.  24  =  12  M.L.J.  83, 
P.O.] 

(16) — S.  145,  Crim.  Pro.  Coie— Procedure 
under— Possession  at  the  time  of  enqtciry. — 
Under  s.  145  of  the  Code,  the  Magistrate  has 
only  to  determine  which  of  the  parties  before 
him  is  de  facto  in  possession  of  the  disputed 
property,  at  the  time  when  he  is  enquiring  into 
the  matter,  which  is,  in  the  contemplation  of 
the  law,  identical  with  the  time  of  the  institu- 
tion of  the  proceedings,  and  not  at  any  time 
previous  thereto.  CHUNDER  KOOMAR  PoD- 
DAR  V.  CHUNDRA   KANTA    GHOSB,    12  C,  521. 

(17) — Possession  at  the  time  when  proceedings 
were  insti'.uted. — Enquiries,  under  s.  145  of  the 
Crim.  Pro.  Code,  should  be  directed  to  the 
question  as  to  which  party  has  been  in  posses- 
sion of  the  subject  of  dispute  before  any 
proceedings  in  Court  have  Iseen  taken,  and 
anything  which  occurs  subsequently  should  not 
be  takea  into  account.     KRISHNA  DONE  DUTT 

v.   Troilokia   nath   Biswas,    12  C.  539. 
[F.,  18  M.  41,] 

(18)— Cn?n.  Pro.  Coie,  s.  145— Scope  of— 
Inquiry  as  to  possession  just  before  the  dispute. — 
Under  s.  145  of  the  Code,  in  a  dispute  regard- 
ing forest  lands,  the  right  to  possession  of 
which  was  exercised  by  cutting  timber  from 
time  to  time,  and  removing  that  timber  upon  a 
certain    price    being    paid  for,  the  Magistrate 
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came  to  the  conclusion  that  the  second  party 
was  in  possession  at  the  time  of  the  institution 
of  proceedings,  on  the  grounds  (1)  that  the  first 
party  had  adnaitted  that,  just  before  the  time 
of  initial  proceedings  under  the  section,  they 
were  driven  away  by  the  men  of  second  party; 
and  (2)  that  they  were  unable  to  enter  the 
forest  and  to  remove  the  timber  cut  by  them, 
and  that  the  timber  so  cut  was  removed  by  the 
second  party.  Held,  that,  having  regard  to  the 
nature  of  the  property,  these  two  facts,  found 
in  favour  of  the  second  party,  could  not  consti- 
tute legal  possession  of  the  second  party  at  the 
time  the  proceedings  were  instituted.  Held, 
also,  that  it  was  necessary  to  enquire  who  was 
in  the  undisturbed  possession  of  the  land  in 
dispute  by  felling  timber  and  removing  the 
same  without  objection  on  the  occasion  im- 
mediately preceding  the  one  in  which  the 
dispute  arose ;  and  whichever  party  be  found 
to  have  been  in  possession  on  that  occasion; 
should  be  presumed  to  have  possession  at  the 
time  when  the  proceedings  commenced.  JAGAT 
KISHORE  ACHARJYA  CHOWDHURI  V.  KHA- 
JAH  ASHANULLAH  KHAN  BAHADUR,  16  C. 
281. 

(19)— Criw.  Pro.  Code,  s.  145 — Possession 
contemplated  by — Possession  at  the  time  of  the 
institution  of  the  proceedings- — The  possession 
to  be  inquired  into,  before  making  an  order 
under  s.  145  or  146,  is  the  possession  at  the 
time  of  the  institution  of  the  proceedings.  It 
is  obvious  that  the  words  in  s.  145,  Grim.  Pro. 
Code,  "  the  fact  of  actual  possession  "  must 
have  reference  to  some  fixed  point  of  time. 
It  cannot  have  reference  to  some  date  long 
anterior  to  the  date  of  proceedings  being  in- 
stituted, nor  can  it  refer  to  a  point  of  time 
subsequent  to  the  commencement  of  the  in- 
quiry. The  time  to  be  taken  is  obviously 
the  date  of  the  Magistrate  being  satisfied  that 
there  is  ground  for  his  intervention  under 
s.  145,  in  other  words,  the  date  of  the  institution 
of  the  proceedings.  In  considering  the  question 
of  possession,  there  is  a  general  presumption 
that  when  a  vendor  sells  part  of  a  property,  he 
retains  all  that  he  does  not  sell.  AGRA  BANK 
V.  Leishman,  18  M.  41  =  2  Weir  100.  [R.,  25 
A.  587  =  23  A.W.N.  102.  24  B.  527.] 

(20) — Inquiry  into  question  of  possession — 
No  adjudication  en  title. — A  Magistrate,  acting 
under  s.  144,  Grim.  Pro,  Gode,  is  to  make  an 
order  with  the  object  of  preventing  a  breach 
of  the  peace,  if  he  considered  a  breach  of  the 
peace  was  imminent.  This  would  be  the  only 
question  for  him  to  consider.  It  is  not  his 
business  to  adjudicate  upon  any  question  of 
title  or  possession.  APPALA  NaraSIMHALU 
V.  Mahant  Hari  Narayana  Das  Bavaji,  11 
M.L.J.  122. 

(21)— Criw.  Pro.  Code  (1882), s.  U5— Mana- 
ger or  proprietor,  if  a  proper  party  to  proceeding 
under  s.  145. — A  person,  having  no  interest  in 
the  land,  but  merely  in  possession  of  the  land 
as  manager  for  the  actual  proprietor,   is  not  a 
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proper  party  to  proceedings  under  s.  145. 
Brown  v.  Prithiraj  Mandal,  25  C.  423. 
(21  G.  915,  F.)  ID.,  31  C.  48  =  7  G.W.N. 
825.] 

(221— Criw.  Pro.  Code  (1882),  s.  Ub— Order 
under  the  section,  nature  and  effect  o/.  — Orders 
under  s.  145  are  merely  Police  orders  made 
to  prevent  breaches  of  the  peace.  They  decide 
no  question  of  title  ;  but  the  person  maintained 
in  possession  by  such  an  order  can  only  be 
evicted  by  a  suit  by  a  person  who  can  prove  a 
better  right  to  the  possession  himself,  DlNO- 
MONI  CHOWDHRANI  V.  BRO.JO  MOHINI 
ChOWDHRANI,  29  C  187  =  29  I  A.  2i  =  6  C.W. 
N,  386,  P.C.  =  12  M.L.J.  83  =  4  Bora,  L.R.  167 
=  8  Sar.  224. 

(23) — S  14.5— Order  under  the  section,  nature 
and  effect  o/.— Under  s.  145,  Grim.  Pro.  Gode, 
1882,  an  order  must  be  made,  not  upon  the 
merits  of  the  claims  put  forward  on  either  side, 
but  upon  the  view  of  the  fact  of  actual  posses- 
sion of  the  land  in  dispute,  declaring  the  proper 
person  to  be  in  actual  possession  of  the  lands  in 
dispute  and  to  be  entitled  to  retain  possession 
thereof  until  evicted  therefrom  in  due  course  of 
law,  and.  forbidding  all  disturbance  of  such 
possession  until  such  eviction.  MAUNG  PO 
Su  V.  Maung  Pan  Aung,  L.B.R.  1893—1900, 
149. 

(24)— S.  145 — Order  under  the  section  nature 
and  effect  o/.  —  An  order  passed  by  a  Magistrate 
under  s.  145  (4),  Grim.  Pro,  Gode,  should 
embody  a  clear  finding  as  to  which  of  the  parties 
was  in  possession  at  the  date  of  his  order  under 
s.  145  (4).  It  is  not  enough  to  find  who  was  in 
possession  a  year  before  the  date  of  the  pro- 
ceedings under  the  section.  MUNDLAMUNY 
ELLAMANDU    V.    GADIPUDI    GHINNAH   VEN- 

KIAH,  9  Cr.  L.J.  503  =  2  Ind.  Gas.  159. 

(25)— Crim.  Pro.  Code  (1832),  s.  U5— Order 
under  s.  145,  on  whom  binding. — An  order 
passed  under  s.  145  of  the  Gode  is  binding  only 
on  the  actual  parties  to  the  case  in  which  it 
was  passed.  The  fact  of  a  person  being  exa- 
mined as  a  witness  in  such  a  case  does  not  make 
him  a  "  party "  bound  by  the  order.  Any 
inconvenience,  which  might  result  from  restrict- 
ing the  scope  of  the  section  in  this  manner, 
can  be  avoided  by  care  being  taken  to  include 
as  parties  all  per.sons  interested  in,  or  claiming 
a  right  to,  the  property  in  dispute.  QUEEN- 
Empress  v.  KUPPAYYAR,  18  M.  51  =  2  Weic 
103. 

(•26)— Crirn.  Pro.  Code  (1893),  s,  145,  cl.  (4) 
— Question  of  possession — Jurisdiction  of  Magis- 
trates.— In  considering  the  question  of  posses- 
sion, in  proceedings  under  s,  145  of  the  Code, 
the  Magistrate  has  to  decide  the  question  of 
possession  without  reference  to  the  merits  of 
the  claims  of  any  of  the  parties  to  a  right  to 
possass  the  subject-matter  of  dispute.  If  he 
goes  into  the  merits,  he  exceeds  his  jurisdiction. 
Ram  DyalMahtonv.  Kedarnath,  6  C  L  J. 
182  =  6  Cr.  L  J.  192.  [Diss.,  11  Gr.  L.J.  69  =  4 
Ind.  Gas.  876  =  12  O.G.  400;  R.,  34  M.  138  =  6 
Ind.  Gas.  398  =  11  Cr.  L.  J.  353  =  8M.L.T.  104.} 
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(27) — Decision  of  Magistrate  as  to  possession 
— Question  for  decisioii  —  Possession — Tills. — 
la  a  case  of  disputed  possession  of  land,  the 
Magistrate  should  look  to  possession,  not  to 
right,  i.e.,  he  must  maintain  in  possession  the 
party  in  possession,  forbidding  disturbance  of 
such  possession.  GRIJAMONEE  v.  ISHUR 
CHUNDER,  W.R.  1864,  Or.  2. 

(28) — Land  dispute — Proceedings  under  s.  318, 
Crim.  Pro.  Code  (ISfil)  (  =  s,  145,  Crim.  Pro. 
Code,  1898). — It  is  enough  if  the  proceeding 
required  by  s.  318,  Crim.  Pro.  Code,  1861,  be 
simply  recorded,  there  being  no  necessity  to 
record  it  in  a  particular  form  or  on    a   separate 

sheet,  JOYRAM  Singh  v.  Jugnarain  Doobey, 
10  W.R.  Cr.  16. 

(29) — Land  disputes — Crirn.  Pro.  Code,  s.  318 
— Sundays. — Where  there  is  a  dispute  about 
the  possession  of  land,  the  Magistrate  ought  to 
record  the  proceedings  required  by  s.  318,  Crim. 
Pro.  Code  and  look  to  possession,  not  to  right, 
i.e.,  maintaining  in  possession  the  party  in 
possession,  and  forbidding  disturbance  of  posses- 
sion. Sunday  is  a  recognized  holiday  through- 
out the  country ;  and  on  that  day  judicial 
business  is  suspended  in  all  the  Courts. 
GRIJAMONEE  V.lSflURCHUNDER,  W.R.  1864, 
Cr.  2. 

(30)— Criw.  Pro.  Code,  1861,  s.  318— Land 
dispute. — A  Magistrate  cannot,  under  s.  318, 
Code  of  Criminal  Procedure,  decide  as  to  the 
respective  claims  or  rights  to  actual  possession, 
nor  act  upon  former  decisions  to  prove  previous 
title  or  possession.  All  that  he  has  to  do  is  to 
find    which    party    is    in    actual    possession. 

Government  v.  Sreeputtee  Roy,  17  W. 
R.  Cr.  59. 

(31) — La7id  disputes— Possession — Evidence  of 
title. — In  land  disputes  under  s.  318,  Crim.  Pro. 
Code,  1861,  held,  that  the  Magistrate  was  wrong, 
in  not  recording  a  sufficient  proceeding  showing 
the  grounds  upon  which  he  was  satisfied  that 
the  dispute  was  one  which  would  lead  to  a  breach 
of  the  peace.  If  the  parties  consented  to  waive 
that  point  by  consenting  to  go  into  the  whole 
question,  the  Magistrate  was  wrong  in  taking 
the  title  of  one  person  as  prima  facie  evidence 
of  his  possession,  and  throwing  the  07ius  on  the 
other,  and  precluding  that  other  from  proving 
his  title.  AMRITHNATH  JHA  v.  AHMED  REZA, 
6  W.R.  Cr.  61  =  1  Ind.  Juf.  N.S.  399. 

(32) — Nature  and  effect  of  decision — Fouzdari 
Court,  jurisdiction  of —Possession— Question  of 
title. — The  jurisdiction  of  the  Fouzdari  Court 
was  confined  to  cases  of  possession,  and  it  was 
beyond  its  province  to  inquire  into  and  ascer- 
tain titles  to  landed  property.  MOHARAJAH 
Moheshur  Singh  v.  Government  op 
INDIA,  3  W.R.P.C.  43  =  7  M.I. A.  283. 

(32-a)— CritM.  Pro.  Code,  ch,  XIT — Dispute  as 
to  possession  of  immoveable  property — Evidence 
as  to  title,  adm'.ssibUity  of. — In  a  proceeding 
under  ch.  XII  of  the  Code  of  Criminal 
Procedure,  the  Magistrate  may,   if  necessary, 
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take  and  consider  evidence  of  title  to  enable 
him  to  decide  the  question  of  actual  possession, 
but  such  evidence  should  be  used  only  to 
"  supplement  "  evidence  of  user.  PanANGANTI 
Parthasarathy  Nayanim  Garu  v.  Palli- 
KAPU  VenkatasAMI  Reddi,  6  Ind.  Cas.  398 
=  11  Cr.  L.J.  353  =  8  M.L.T.  104  =  1910  M.W. 
N.  400. 

{^3)— Order  of  Criviinal  Court  as  to— Nature 
and  effect  of  decision  — Question  of  title. — In  a 
simple  question  of  possession,  all  that  a  Criminal 
Court  can  dispose  of  is  the  necessary  right,  not 
the  proprietary  title.     Kashee    NatH    Koer 

v.  Deb  Krishto  Ramanoo.j  Doss,  16  W.R. 
2i0. 

(34) — Attachment  of  property —  Dispute  as 
to  boundaries — Contiguous  estates. — When  the 
dispute  is  as  to  a  common  boundary  between 
two  contiguous  estates,  the  Magistrate,  instead 
of  attaching  the  boundary  land,  should  find  for 
one  party  or  the  other,  with  reference  to  the 
point  of  possession.  Harvey  v.  Mr.  Brice, 
4  W.R.  Cr.  26  ;  REG.  v.  Omirto  NAUTH  Jha, 
6  W.R.  Cr.  61  =  1  Ind.  Jur.  N  S.  399.  [Apo.,  7 
C.  385  =  18  W.R.  Cr.  11,  22  W.R.  Cr.  81  ;  Ref., 
25  W.R.  Cr.  74.] 

(35) — Disputes  as  to  right  of  way ,  loater,  etc. — 
Obstructing  a  road. — Where  A  merely  complain- 
ed to  the  Magistrate  that  "a  certain  road  had 
been  obstructed  by  B  and  others,"  held  that  the 
Magistrate  was  not  bound  to  inquire  into  the 
matter  under  s.  320  of  Act  XXV  of  1861. 
Queen  v.  Rassul  Nushy,  2  B.L.R.  Ap.  9  = 
11  W  R   Cr.  3. 

(36) — Decision  of  Magistrate  as  to  possession 
—  Nature  of  order — Illegal  dispossession. — A 
Magistrate  has  no  authority  to  restore  to  pos- 
session a  person  who  has  been  illegally  dispos- 
sessed. R4M.JEEBUN  Doobey  v.  Luchmonee 
Debea,  W  R.  1864,  Cr.  5.  Sfe  aZso  DOORJUN 
Singh  v.  Shibba,  3  N  WP.  171  ;  Queen  v. 
Imambandee,  7  W.R.  Cr.  26- 

(36-a)—Crim.  Pro.  Code.  1861, s.  318  (  =  s  147 
of  the  Code  of  1898)— Duty  of  Magistrate. — 
A  Magistrate,  having  satisfied  himself  that  a 
breach  of  the  peace  is  likely  to  ensue,  may 
enquire  which  party  is  in  possession  of  immove- 
able property,  and  after  satisfying  himself  on 
that  point,  he  may  record  a  proceeding, 
declaring  that  the  party  he  holds  to  be  in  pos- 
session is  entitled  to  retain  possession,  until 
ousted  in  due  course  of  law,  and  forbidding  all 
disturbance  of  possession.  He  may  not  go  on  to 
enquire  into  the  rights  of  parties  in  possession 
and  forbid  the  exercise  of  any  right  by  such 
parties.  DOORJUN  SINGH  v.  SHIBBA,  3  N.W. 
P.  171. 

(36-6)— Crm.  Pro.  Code,  1861,  s.  318— Land 
disputes — Possession. — Under  s.  318,  Crim.  Pro. 
Code,  1861,  a  Magistrate  can  only  try  the 
question  of  possession  without  reference  to  the 
right  of  possession.  QUEEN  v.  MUSSAMUT 
Imam  Bandee,  7  W.R.  Cr.  26. 
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(37)— Crim.  Pro.  Code  (1898).  s- li5— Title- 
Possession — Handing  over  profits  to  party. — 
In  a  case  under  s.  ]45,  the  Magistrate  has  no 
jurisdiction  to  enquire  into  the  rights  of  the 
parties.  What  he  has  got  to  look  to  is  the  fact 
of  possession  only.  A  Magistrate  in  a  case 
under  s.  145  passed  the  following  order: — "I 
further  order  that,  if  any  fruit  has  been 
gathered  on  any  of  the  said  land  attashed  by 
order  of  this  Court,  the  proceeds  of  such  fruit, 
viinus  expenses,  shall  be  handed  over  to  A." 
Eeld,  there  is  no  authority  in  s.  145  or  any 
other  section  to  justify  such  an  order.  ARJU 
Mea  v.  Abman  Mea,  7  C.L.J.  369  =  7  Cr.  L.J. 
336. 

(38)  -Crim.  Pro.  Code  (1898).  s.  145  — 
Division  of  crops --Magistrate,  jurisdiction  of. 
— A  Magistrate  has  no  jurisdiction  to  order  a 
division  of  the  crops  on  the  land,  thesabject- 
matter  of  proceedings  under  s,  145,  Crim.  Pro. 
Code,     between    the    parties.      RAM    NaraiN 

Sahu  v.  kail.^sh  Singh,  8  C.LJ.  242. 

(39) — Competency  of  Magistrate  to  enquire — 
Crim.  Pro.  Code,  1861,  s.  US— Land  dispute. — 
When  both  the  disputing  parties  are  examined, 
and  state  that  men  were  collected  by  their 
opponents  for  the  purpose  of  committing  a 
breach  of  the  peace,  a  Magistrate  is  justified, 
without  inquiring  who  was  the  aggressor  or  the 
aggrieved  party,  to  proceed  under  s.  318  of  the 
Code  of  Criminal  Procedure,  and  to  take  what- 
ever steps  are  in  his  opinion  necessary  to  pre- 
vent a  breach  of  the  peace.  GUNGA  NaraiN 
MiTTER  V.  GOUR  SOONDER  CHOWDHEY,  15 
W.R.Cf.  83.      [B.,  IT  W.R.Cr.  33. j 

(40) — Cases  tvhich  Magistrate  can  decide  as 
to  23ossession — Dispute  as  to  alhivial  lajid — 
Land  left  by  drying  up  of  river. — A  Magistrate 
had  jurisdiction,  under  s.  318,  Code  of  Criminal 
Procedure,  1861,  to  prevent  breaches  of  the 
peace  in  places  where  the  rivers  had  dried  up. 
The  jurisdiction  that  was  once  there,  under 
s.  30,  was  not  taken  away  by  reason  of  the  land 
having  appeared,  and  the  water  disappeared. 
Emambandeb  Begam  v.  Tek  Bahadoor, 
17  W.R  Cr.  53. 

(41) — Cases  which  Magistrate  can  decide  as 
to  possession  —  Dispute  rex)arding  joint  pro- 
perty—Crim.  Pro.  Code  (1861),  s.  318.— The 
decision  of  a  Deputy  Magistrate  was  quashed, 
because  the  property  in  dispute  being  ijmali, 
he  had  no  jurisdiction  to  try  the  dispute  under 
8.  318,  Code  of  Criminal  Procedure,  1361,  but 
ought  to  ha"e  proceeded  in  the  manner  laid 
down  in  Circular  Order  No.  10,  dated  I6th  April, 
1863.  17  W.R.Cr.  9.  GOLUCK  ChUNDER  ROY 
v.  RAJ  MOHUN  BOSE,  17  W.R.  Cr.  33. 

(42)— Crim  Pro.  Code  (1872),  s.  bZQ— Burial 
ground,  proprietary  right  over — Manager  in 
joint  possession— Question  for  Civil  Court. — A 
Mokhtar  holding  and  managing  a  burial  ground 
for  several  joint  proprietors  is  not  in  possession 
for  one  more  than  for  another.  It  is  not  for  one 
who  is  a  mooktar  or  manager  or  servant  to  con- 
stitute himself  a  judge  of  the  rights  of  the  parties 


Dispute  as  to  Possession  of  Immoveable  Pro- 
perty—coniinued. 

who  have  put  him  in  possession  and  under  whom 
he  holds,  and  he  cannot  keep  out  one  party, 
because  he  thinks  that  they  are  not  doing  what 
they  ought  to  do.  A  case  in  which  several 
persons  dispute  about  the  proprietary  right 
in  a  burial  ground  is  really  not  one  in  which 
any  order  cim  properly  be  made  under  either 
ss.  530  or  532,  Crim.  Pro.  Code,  for  the  matter 
in  dispute  is  one  exclusively  for  the  decision  of 
a  Civil  Court.  KassIM  HASSIM  SOORTY  v. 
Abrahim  SOLEMAN,  25  W.R.Cr.  24. 

(42a) — Ctim,  Pro,  Code,  s-  lib— Dispute  be- 
tween tenants  of  joint  owners— Jurisdiction  of 
Magistrate  to  proceed  under  s.  145. — Certain 
land  was  jointly  leased  to  tenants  by  two  joint 
owners  and  the  former  continued  in  possession 
for  several  years  under  the  lease.  One  of  the 
joint  owners  sued  for  partition  of  his  share  and 
obtained  a  decree,  but  he  did  not  obtain  posses- 
sion of  his  share  under  the  decree,  and  while 
the  old  tenants  were  in  possession  as  before, 
some  new  tenants  forcibly  entered  on  the  land 
asserting  that  they  were  the  tenants  of  only  one 
of  the  joint  owners.  The  Magistrate  acting 
under  s.  145,  Crim.  Pro.  Code,  put  the  old 
tenants  in  possession.  Held,  that  the  Magistrate 
did  not  act  without  jurisdiction,  and  that, 
though  there  is  no  doubt  that  the  Court  must 
give  effect  to  a  decree  of  a  Civil  Court  for  parti- 
tion, yet  in  this  instance  the  dispute  not  being 
between  the  parties  to  the  decree  but  between 
two  rival  sets  of  tenants,  the  Magistrate  was 
right  in  putting  the  old  tenants  into  possession 
of  the  land.  MA  E  MyA  v.  Maung  PO  ThA- 
UNG,  8  lad.  Cas.  453  =  11  Cr.  L.J.  655=3  Bar. 
L.T.  74. 

(42-6) — Crim.  Pro.  Code,  s.  145 — Jurisdiction 
of  Magistrate  in  case  of  dispute  as  to  joint  pos- 
session.— A  dispute  not  relating  to  possession  of 
a  share  in  the  fishery,  but  to  a  share  in  its 
profits,  may  be  dealt  with  under  s.  145  by  force 
of  sub-s.  (2).  But  where  the  dispute  is 
with  regard  to  possession  of  a  share  in  the 
fishery,  and  the  two  parties  are  found  to  have 
joint  rights  in  the  same,  neither  of  them  can 
be  considered  as  claiming  exclusive  possession, 
and  therefore  s.  145  is  inapplicable.  Bhaba- 
NATH  CHAKRAWARTHI  V.  PEARY  SARMA,  11 
C.L  J.  412  =  6  Ind.  Cas.  544  =  11  Cr.  L.J.  370. 
(11  C.W.N.  512,  F.\  10  C.W.N.  1088,  36  C.  986, 
27  C.  259,  R.) 

(42-c) — Whether  provisions  of  Ch,  XII,  Crim. 
Pro.  Code,  1898,  apply  to  joint  possession  of 
joint  property. —  The  provisions  of  Ch.  XII, 
Crim.  Pro.  Code,  1898,  do  not  apply  to  joint 
possession  or  joint  property,  nor  to  moveable 
property  other  than  crops  or  produce  of  land 
specified  in  s.  145,  Crim.  Pro.  Code.  DhANI 
Ram  v.  Bhola  NAth,  23  PR.  1902,  Cr.  =  135 
P.L  R.  1902.  (23  C.  80,  4  C.W.N.  426,  R.  ;  27 
C.  259,  D.)  [F.,  11  Cr.  L.J.  61  =  4  Ind.  Cas. 
860  =  11  P.W.R.  1909,  Cr.  =  105  P.L.R.  1909  = 
12  P.R.  1909,  Cr.,  115  P.L.R.  1903,  Cr.;  R.,  11 
Cr.  L.J.  422  =  6  Ind.  Cas.  955  =  24  P.W.R.  1910 
Or.,   8  Ind.  Cas.  453  =  3  Bur.  L.T.  74.] 
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{iB)—Crim.  Pro.  Code  (1872),  s.  530— Scope 
of — Joint  possession. — The  section  contemplates 
disputes  between  owners  as  well  as  occupiers  of 
lands.  When  a  Zemindar  has  let  his  lands  or 
a  portion  of  them  in  farm,  he,  his  farmers,  and 
the  oooupyiug  i>ood  are  all,  in  their  degree, 
coDcerned  in  any  dispute  as  to  possession  which 
tmay  arise,  and  they  may,  and  ought  to  be, 
respectively  maintained  in  possession  of  the 
interests  which  they  severally  enjoy.  Harak 
Narain  Singh  v.  Luchmi  Bux  Roy,  5  C.L. 
R.  287.  (18  VV.R.  11,  Cited  ;  S  0.  320,  Com.) 
[R.,  11  C.  413,  15  G.  527.  4  G.W  N.  753.] 

(44) — Symbolical  pos'session. — Although  sym- 
bolical possession  is  not  entitled  to  weight  as 
against  a  party  proved  to  be  in  possession,  yet, 
in  the  absence  of  evidence,  it  in  itself  deserves 
to  be  taken  into  consideration.  SHEIKH  MUN- 
GLO  V.  DURGA  Narain  Nag,  23  W.R.Gr.  74. 
[AppL,  4:  O.L.R.  483;  D.,7  0  46  ;  2J..  7  0. 
385.  23  C.  557,  Ex.  33  0.  33  =  10  CW.N.  257  = 
2  0.  L  J.  271.] 

'45)— CHm.  Pro.  Code  (1372).  s.  5S0— Posses- 
sion by  raiyats. — In  a  case  of  dispute  regarding 
land  of  a  considerable  area  in  which  boih  parties 
contended  that  they  held  possession  of  the  area 
through  raiyats,  it  was  held  that  the  Magistrate, 
instead  of  making  an  order  under  s.  530  of  the 
Criminal  Procedure  Code  that  the  land  should 
remain  in  the  possession  of  one  of  the  parties 
until  the  decision  of  a  competent  Civil  Court, 
should  have  proceeded  to  consider  the  question 
which  party  was  in  possession  of  the  constituent 
portions  of  the  land,  piece  by  pit^ce,  in  the  hands 
of  his  raiyats.  MUDHOOSOODHUN  ShaHA  v. 
Bejoy  Gobind  Chowdhry,  21  W.R.  Co.  55. 

(46)— Grim.  Pro.  Code  (1872),  s-  bm— Parties 
in  possession  through  raiyats, — Under  Act  X 
of  1872,  8.  530,  the  Criminal  Court  has  juris- 
diction to  determine  questions  of  contested 
possession  between  parties  who  are  not  in  im- 
mediate possession  of  the  subj-Bct-matter  of  dis- 
pute, but  claim  rent  from  tenants  who  actually 
occupy  it.  NOBIN  CHUNDER  KoondOO  v. 
JOGENDRONATH   BHUTTACHARJEE,  23  W.R. 

Gr.  18. 

(47)-Cnm,  Pro.  Code  (18S2i,  s.  145  -Posses- 
sion of  tenant,  when  not  possession  of  landlord. — 
The  rule  that  the  possession  of  the  tenant  is 
the  possession  of  the  landlord  does  not  apply  in 
cases  in  which  there  is  a  dispute  between  the 
tenant  and  the  landlord  as  to  (he  fact  of  posses- 
sion. •  Baboo  Rbddi  v.  Kullappa  Nattan, 
2  Weir  107. 

{48)— Breach  of  the  peace — Actual  possession 
— Recognizince  to  keep  pea"e  —Landlord  and 
tenant. — The  possession  of  a  master  by  his 
servant,  of  a  landlord  by  his  immediate  tenant, 
the  person  who  pays  rent  to  him.  of  the  person 
who  has  the  property  in  the  land  by  the 
usufructuary,  come  witbin  the  meaning  of  the 
words  "actual  possession"  ins.  318  of  the 
Code  of  Criminal  Procedure,  1861.  Their 
meaning  is  not  limited  to  bodily  possession. 
But   a  peEBOQ  is  nob  in    "  actual   possession  " 
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where  the  rents  are  paid  by  the  actual  occupier, 
not  to  him,  but  to  an  intermediate  holder.  In 
the  matter  of  J.  D.  SUTHERLAND,  9  B.L.R- 
229  =  18  W.R.  Cp  II.  [F.,  5  C.L.R.  287,  7  C. 
3S5,  15  0.  527;  R.,  25  W  R.Cr.  74=110.  413, 
31  C.  48  ;  ExpL,  19  W.R.  Cr.  10 ;  D.,  14  C, 
649.] 

H9]— Attachment  ofproverty—Poiver  to  attach 
land— Grim. Pro.  Code  ( 1861),  s-  Bl8~Zemtndari 
in  possession  by  raiyats.— The  power  of  attach- 
ing land  regarding  wdich  there  is  a  dispute, 
conferred  on  a  Magistrate  by  s.  318  of  the  Code 
of  Criminal  Procedure,  extends  to  disputes  as  to 
possession  of  land  of  which  rival  z-mindars  are 
in  possession  by  their  raiyats.  In  the  matter  of 
J,W.  Maseyk,  15  W.R.  Cr.  1. 

{50)— Attachment  of  property— Dispute  be- 
tweenrivil  raiya: s-- Attachment  of  estate  — Crim. 
Pro.  Code  (1861),  s.  319.— Where  there  was  a 
dispute  as  to  the  actual  possession  of  land,  not 
between  two  co-proprietors,  but  between  rival 
raiyats,  held  that,  instevd  of  attaching  the 
whole  estate,  uuder  s.  319  of  the  Code  of  Crimi- 
nal Procedure,  1861,  the  Magistrate  ought  to 
have  settled  the  dispute  as  between  the  raiyats. 
RAMDYALv.  chinta  Moonee,  W.R.  1864 
Cp.  28. 

(51) -Criw.  Pro.  Code  (1872),  s.  5Sl— Order 
of  attachm-nt,  when  to  be  made. — It  is  the  duty 
of  a  Magistrate,  before  he  passes  an  order 
attaching  the  property,  to  enter  into  the  question 
as  to  who  has  been,  or  has  not  been  in  possession 
of  the  land  in  dispute,  to  take  evidence  on  the 
point,  and  to  record  a  proceeding  thereon.  It 
is  only  wUen  he  is  unable  to  determine  the 
fact  of  actual  pospessioo,  that  he  is  competent 
under  s.  5^1,  to  attach  the  land.  In  the  matter 
of  Ram  Soondari  Dbbee,  l  C.L  R.  86. 

(52) — AtMchment  of  property — Power  to  deal 
with  lan't  under  attachment  -  P<.w..r  to  lease — 
Crt7n  Pro  Code  (1861),  s.  319  —A  Magistrate 
may  lease  land  attached  under  s.  319  of  the 
Crim.    Pro     Code,     1^61.       In     re     Greesh 

Chunder  Doss,  17  W.R.  Cp.  38. 

{5-^) -Crim.  Pro.  Code,  !8  2.  s.  5?A— Proce- 
dure under — Sham  proeefdings  —  Attachment 
under  s  53 1 — Stranger  witJiout  nnti.e  subse- 
quently alleging  actual  possession — Alagtstrate's 
duty. — It  is  o'jvious  that  orders  under  s.  531, 
Crim.  Pro.  Code,  1872  might  easily  be  turned 
to  the  prejudice  of  the  party  in  actual 
posst>ssiGu,  as  in  a  sham  dispute  arising  between 
A  and  B,  if  they  failed  to  ufier  any  evidence, 
the  Migistrate  might  proceed  to  attach  the 
property,  and  the  peson  actually  in  possession 
migbt  thereby  be  prejudiced  Where  a  Mjgia- 
Iraie  after  issuing  notica  under  s.  530  to  two 
parties  finding  himself  unable  to  determine 
possession,  attached  the  property  under  s  531 
and  where  thereafter  a  ttiird  party  represented 
that  he,  as  landlord,  stepped  into  actual  pos- 
session, it  was  held,  that  it  was  the  Magistrate's 
duty  to  withdraw  the  attachment,  unless  he 
shall  see  reason  to  find  that  the  third  party  was 
not  in  actual  pnsspt^^sion.  In  re  JOYKISSEIC 
MOOKERJEE,  21  W.R,  Cr.  id. 
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(54)— Proceedings  under  s.  530,  Crim.  Pro- 
Code— Breach  of  the  pc:ace-- Attachment  --ViheTe 
a  Magistrate,  being  in  doubt  as  to  wbich  of  two 
persons  was  rightful  owner  of  some  disputed 
property,  attached  it  in  order  to  prevent  a 
breach  of  the  peace,  and  released  it  on  their 
coming  to  an  agreement,  but  subsequently 
re-attached  it  on  the  appearance  of  a  third 
claimant,  from  whose  attempt  to  obtain 
possession  a  breach  of  the  peace  was  appre- 
hended :  Held  that  the  Magistrate  was  only 
competent  to  order  a  fresh  attachment  after 
taking  the  preliminary  steps  under  s.  530, 
if,  on  completion  of  enquiry,  he  found  himself 
in  the  position  described  in  s.  531  ;  and  that,  if 
there  was  any  new  dispute,  he  ought  to  have 
proceeded  de  novo  ;  but  that  the  best  course  to 
pursue  would  be  to  exert  his  powers  under 
oh.  XXXVII.  Queen  v.  K&ly  Kishore 
Roy,  23  W.R.  Cr.  68. 

{55)— Crim,  Pro-  Code  (1872),  s.  oBO— Order 
of  Magistrate,  nature  of— What  kind  of  posses- 
sion, the  Magistrate  should  maintain. — It  is  not 
the  intention  of  s.  530  to  give  a  Magistrate 
power  to  declare  a  person  bhould  have  posses- 
sion up  to  a  certain  period  not  yet  arrived.  He 
has  simply  to  see  whether  or  not  he  is  in 
possession  and  entitled  to  retain  it;  if  so,  his 
posfe=sion  may  be  terminated  in  due  course  of 
law,  but  not  by  the  order  of  a  Magistrate.  If  a 
person  has  been  turned  out  of  possession  and 
submits  to  the  ouster,  and  the  other  party, 
whether  rightfully  or  wrongfully,  is  in  peace- 
able possession,  a  Magistrate  will  not  go  behind 
the  period  where  possession  may  ba  found  to 
have  become  peaceable  ;  but  the  mere  fact  of 
seizure  and  occupation,  while  complaints  are 
being  made  to  the  Police,  and  proceedings  are 
being  held  in  the  Criminal  Court,  cannot  be 
said  to  be  such  peaceable  possession  as  the 
Magistrate  is  bound  to  look  to  and  maintain. 
BUNWAKI    LAL     MISSER    V.      RAJAH    RADH 

Pekshad  Singh,  l  C.L.R.  136. 

(56)— Criw.  Pro,  Code  (1872),  ss.  530.  531— 
Doubtful  possesi,ion — Decision  of  Civil  Court, 
effect  of — Enquiry  into  possession. — The  doubt 
upon  which  a  Magistrate  can  act  under  s.  531 
must  be  the  result  of  his  inability  to  determine 
upon  the  evidence  oSered  by  both  parties,  and 
thereupon  he  may  proceed  to  attach.  The  deci- 
sion of  a  Civil  Court  is  no  ground  for  the  deter- 
mination of  a  Magistrate  under  the  section. 
He  is  bound  to  enquire  into  possession  and 
that  alone.  In  the  matter  of  RAJA  LEELA- 
NUND  SINGH  BahaDOOR,  1  C.L  R.  273. 

(57)— Crim.  Pro.  Code  (1872),  s.  530— Dispute 
among  joint  owners—  Order  under  section  how 
far  valid. — Where  the  parties  were  admittedly 
in  joint  possession  of  certain  property  and  the 
only  question  in  dispute  was  whether  one  of 
them,  being  a  joint  owner,  was  at  liberty  to 
make  use  of  the  land  in  such  a  manner  as  to 
cause  what  the  joint  owner  chose  to  consider 
an  annoyance,  and  against  the  will  of  that 
joint  owner,    held,  that  a    Magistrate  cannot 
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determine  the  question  under  s.  530,  Crim.  Pro. 
Code,  1872.  An  order  under  s.  530  is  only  valid 
until  the  person  to  whom  possession  is  given  is 
ousted  by  due  course  of  Jaw.  In  the  matter  of 
Raj  Coomar  Singh,  2  C.L.R.  62. 

(58)— Crim.  Pro.  Code  (1872),  ss.  530.  531— 
Possession  of  agent.  — In  an  enquiry  under 
s.  530,  the  sole  point  is  to  determine  the  fact 
of  actual  possession,  without  reference  to  the 
merits  of  the  claims  of  any  party  to  a  right  of 
possession.  Wbere  a  person  is  in  possession,  he 
is  entitled  to  be  declared  to  be  in  possession, 
irrespective  of  the  fact  that  his  possession  is 
only  that  of  an  agent.  In  the  matter  of  JUG- 
GODESHARY  ChOWDHURAIN,  3  C.L.R.  94. 

(59) -Crim,  Pro.  Code  (1872),  ss.  530,  533— 
Question  of  pcssession — Local  enquiry  by  subor- 
dinate Magistrate— Scope  of  local  enquiry. — 
In  a  proceeding  under  s.  530,  the  Magistrate 
must  decide  the  question  of  possession  on  the 
evidence  taken  before  himself.  He  should  not 
direct  a  local  enquiry  by  a  subordinate  Magis- 
trate unless  both  the  parties  have  absented  to 
such  an  enquiry.  [R.,  3  M.L.T.  108  =  6  Cr. 
L  J.  384  =  31  M.  82  =  17  M.L.J.  535.]  The 
local  enquiry  to  which  s.  533  refers  should  be 
restricted  solely  to  some  question  relating  to 
tbe  feature  of  the  property  about  which  the 
dispute  has  arisen.  It  should  not  be  directed 
to  any  matter  which  can  be  proved  before  the 
Magistrate  by  oral  evidence,  such  as  the  ques- 
tion of  actual  po.-session.  In  the  matter  of 
Baik.-\NT  KUMAR,  3  C.L.R.  134,  [F.,  i3Ci, 
L.J.  777  =  17  Ind.  Cas.  409  =  10  A.L.J.  465;  R., 
37  C.  340=11  Cr.  L.J.  121  =  14  C.W.N.  422  = 
5  Ind.  Cas.  365.] 

{CO)— Local  inquiry — Effect  of  inquiry  as 
evidence — Right  to  rebut  evidence — Crim.  Pro. 
Code  (1872),  s.  533.— When  a  local  inquiry 
under  s-  533  of  the  Crim.  Pro.  Code  is  insti- 
tuted, it  becomes  part  of  the  proceedings  in  the 
case,  and  the  party  afiected  by  it  is  entitled  to 
be  acquainted  with  the  results  of  it,  and  to 
have  an  opportunity  of  rebutting  the  deputed 
Magistrate's  report,  if  he  thinks    it  necessary  so 

to  do.  Mir  dhunoo  v.  Thomas  Brown, 
21  W.R.  Cr.  2S. 

(61)— Crim.  Pro.  Code  (1872),  s.530— Proceed- 
ings under,  when  to  be  initiated — Examination 
of  witnesses.— lu  order  to  initiate  a  proceeding 
under  s.  530,  it  must  be  shown  that  a  breach 
of  the  peace  is  imminent.    CHUNDER  MadhAB 

Ghose  v.  juggut  chunder  Sen,  4  CiL.R. 
483.  [R.,  23  C.  557,  33  C.  33  =  10  CW.N.  257 
=  2  C.L.J.  271.] 

(61-o)— Crim.  Pro.  Code,  s.  14:5— Witness- 
Process— Magistrate— Charter  Act  (24  and  25 
Vict.,  c  104),  s.  15- — In  a  proceeding  under 
s.  145  of  the  Crim.  Pro.  Code,  it  is  not  obligatory 
on  the  Magistrate  to  enforce  tbe  attendance  of 
any  witness  at  the  instance  of  the  parties.  In  a 
case  where  the  Magistrate  has  acted  in 
accordance  with  law,  it  would  require  very 
strong  circumstances  to  justify  the  interference 
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by  the  High  Court  under  the  Charter  Act, 
s-  15,  and  it  would  be  necessary  to  show  quite 
clearly  that  the  procedure,  though  right  in  law, 
has  in  fact  amounted  to  an  absolute  denial  of 
justice.  Where  a  party,  in  a  proceeding  under 
s.  145  of  Grim.  Pro.  Code,  states  that  four 
material  witnesses  did  not  appear  and  complains 
that  the  Magistrate  did  not  enforce  their 
attendance,  but  it  does  not  appear  what 
evidence  these  witnesses  were  going  to  give  and 
there  is  nothing  to  show  what  eSorts  the  party 
has  made  to  procure  their  attendance:  held  that 
nothing  like  a  case  of  denial  of  justice  has  been 
made  out  and  that  the  High  Court  could  not 
interfere.  HareNDRA  KUMAR  BOSE  v  GiRISH 
Chandra  Mitra,  7  Ind.Cas.  798  =  11  Cr.  L.J. 
530  =  38  C.  24. 

(62) — Likelihood  of  breach  of  the  peace — 
Inquiry— Crivi.  Pro  Code  (1861),  s.  318. — 
Unless  a  dispute  is  likely  to  cause  a  breach  of 
the  peace,  no  inquiry  should  be  made,  nor  order 
passed  giving  possession  to  one  side  or  the  other 
under  s.  318  of  the  Ciide  of  Criminal  Prooedure. 
Queen  v.  Sonaoollah,  2  W.R.  Cr.  44. 

{m)—Crim.  Pro.  Code  (1872).  s.  533  —The 
object  of  Act  X  of  1872,  s.  530,  is  to  prevent 
a  breach  of  the  peace  by  retaining  in  possession 
the  party  ivlready  there,  until  such  time  as  the 
Civil  Court  can  pronounce  on  the  two  conflict- 
ing claims.  RANEEGUNGE  COAL  ASSOCIA- 
TION V.  Hem  Lall  GflATIVAD,  24  W.R.  Cr. 
17.  [F..  7  C.L.R.  516,  7  C.  385;  iJ.,  25  W.R. 
Cr.  74.] 

(64) — Nature  and  effect  of  decision — Pre- 
vention of  breach  of  peace — Adjudication  of 
title  —  Crim.  Pro.  Code  (1861),  ch.  XXII, 
ss.  318— 321.— The  object  of  oh.  XXlI  of  the 
Crim.  Pro.  Code,  1861  (ss.  318—321),  is  to 
prevent  breaches  of  the  peace  likely  to  be 
occasioned,  and  not  the  adjudication  of  title. 
In  re  RAM  DUTT  MiSR,  1  Agra  29,  Cr. 
Government  v.  Gholam  Mahomed,  1 
Agra  Cr.  33. 

(65) — Disputes  as  to  right  of  way,  water,  etc. 
—Crim.  Pro.  Code  (1872j,  s.  532.— In  order 
to  find  the  jurisdiction  of  a  Magistrate  to  take 
action  under  s  532  of  the  Crim.  Pro.  Code,  it 
is  necessary  that  a  dispute  should  exist  between 
two  persons  concerning  the  right  to  the  use 
of  any  land  or  water,  or  any  right  of  way  ;  the 
jurisdiction  is  intended  for  the  purpose  of 
preserviog  the  public  peace.  ROSIK  LALL 
NUNDI  V.  Kartik  Shaut,  22  W.R.  Cr.  48. 

(65-a) — Crim.  Pro.  Code,  s.  147 — Interference 
with  exercise  of  a  tight  by  a  pirticular  class — 
Interference  with  the  use  of  a  luell— Order  of 
Magistrate  forbidding  interference-- Jurisdiction. 
—  Where  the  Hmdus  prevented  the  Christians 
from  exercising  their  right  to  take  water  from 
a  well  ;  Held,  that  there  was  nothing  in 
s.  147  of  the  Crim.  Pro.  Code,  to  prevent  the 
Magistrate  from  passing  an  order  forbidding 
the  Hindus  from  interfering  with  the  exercise 
of  that  right.  HINDUS  OF  KANNAMPALAIYAM 


Dsspote  as  to  posseasion  of  immoveable  pro- 
perty —  continued. 

Village  v.  Kai  Kola  Christians,  8  Ind. 
Cas.  848  =  1911  IMW.N.  44  =  9  M.L.T.  209  = 
11  Cr.  L.J.  721  =  21  M.L.J.  486. 

(66)— Order  for  removal  of  wall— Crim.  Pro. 
Code,  1861,  s.  62. — In  the  absence  of  evidence 
showing  that  a  breach  of  the  peace  is  likely,  a 
Magistrate  cannot,  on  a  police  report,  summari- 
ly order  a  party  to  remove  a  wall  he  has  built. 
The  report  of  the  police  is  not  evidence  on 
which  the  Magistrate  can  rely.  RADHA 
KISHORE  v.  GIRIDHAREE  SAHEE,  13  W.R. 
Cr.  19. 

{&!)— Private  dispute  as  to  pathway —Crim, 
Pro.  Code,  1861,  s  62.— S.  62  does  not  apply  to 
disputes  between  parties  about  a  private  path, 
and  a  Magistrate  has  no  jurisdiction  to  order 
the  removal    of  a   shed   from  a  private    path. 

Nil  Komul  Mookhopadhya  v.  anund 
Chunder  Lushkur,  19  W.R.  Cr.  6. 

(68) — Order  as  to  immoveable  property — 
Crim.  Pro.  Code  (1861),  s.  6-2— Likelihood  of 
breach  of  the  peace.— The  power  of  issuing 
orders  to  prevent  breaches  of  the  peace,  etc., 
conferred  on  a  Magistrate  by  s.  62  of  the  Code 
of  Criminal  Procedure,  extends  only  to  immo- 
veable property  of  the  description  set  forth  in 
ch.  XXII  of  that  Coda.  QUEEN  v.  GOLUCK 
Chunder  Gooho,  12  W.R.  Cr.  38. 

(69)— Crim.  Pro.  Code,  1872,  s.  530— Cases 
which  Magistrate  can  decide  as  to  possession— 
Dispute  as  to  right  to  collect  rents— Order  of 
Criminal  Court  as  to— Report  of  police  officer. — 
A  dispute,  not  concerning  land  or  its  boundaries 
or  houses,  water,  fisheries  or  produce  of  land, 
but  simply  as  to  the  collections  made  by  one  of 
the  parties  and  as  to  what  he  is  entitled  to, 
under  a  decree,  does  not  come  under  s.  580, 
Crim.  Pro.  Code,  1872.  If  a  case  falls  under 
the  above  section,  and  the  Magistrate  proceeds 
on  the  report  of  the  police  which  does  not  state 
that  there  was  any  collection  of  men  on  the 
part  of  the  opposite  party,  the  proceeding  is  not 
a  sufficient  proceeding  under  that  section. 
Puddomoneb  Dassee  v.  Juggodumba 
Dasseb,  25  W  R.  Cr.  2.  [Diss.,  33  C.  33  =  10 
C.W.N.  257  =  2  C.L.J.  271.1 

(10)— Practice — Examination  of  witnesses  as 
to  actual  possession. — Before  recording  proceed- 
ings under  s.  318,  the  Magistrate  is  bound  to 
examine  any  wiotiesses  tendered  in  support  of 
the  respective  claims  to  actual  possession  of  the 
land  in  dispute.  HIGH  COURT  PROCEEDINGS 
28th  Nov.  1870,  6  M  H  C.  App  4, 

(71  &  12)— Practice  and  procedure  in  case  of. 
— In  disputes  as  to  immoveable  property  under 
s.  145,  Crim  Fro.  Code,  1882,  a  Magistrate  has 
no  jurisdiction  to  make  an  inquiry  as  to  posses- 
sion, still  less  to  pass  any  fiual  order,  unless 
and  until  he  is  satisfied  of  the  likelihood  of  a 
breach  of  the  peace  ;  it  is  absolutely  essential 
that  the  fact  and  the  ground  of  his  being  so 
satisfied  should  appear  in  his  first  order  direct- 
ing the  issue  of  notice.  The  intention  of  the 
law  is  not  to  provide  a  rough  and  ready  way  of 
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righting  a  wrong  by  enabling  a  Magistrate  to 
exercise  in  a  rude  and  summary  fashion  the 
funct.ion  of  a  Civil  Court,  but  to  prevent  the 
breaches  of  the  peace  likely  to  arise  from 
disputes  concerning  tangible  immoveable  pro- 
perty. MUSSAMMAT  PaIKABAI  v.  JAGANNATH 
AND  Rajaram,  6  C.P.L  R.  Cr.  21. 

(73) — Likelihood  of  breach  of  the  peace — 
Grim.  Pro.  Code  (1861).  s.  318— Grounds 
for  belief  in  likelihood  of  breach  of  peace, — 
Under  the  provisions  of  s.  318  of  the  Code 
of  Criminal  Procedure,  the  Ma.gistrate  should 
specify  the  nature  of  the  information  received 
by  him,  and  state  the  principal  facts  which, 
by  the  exercise  of  a  judicial  discretion,  he 
derives  therefrom  and  which,  in  his  judgment, 
constitute  grounds  for  believing  that  a  dispute 
concerning  certain  land  exists  which  is  likely 
to  induce  a  breach  of  the  pea^^e.  In  re  KiSHORE 
MOHUNROY,  19  W.R.  Cr.  10.   [JR.,  21  0.  404.] 

(74) — Judicial  dpterminationof — Magistrate, 
opinions  of.  regarduig.—kn  order  made  by  a 
Magistrate  in  a  case  of  disputed  possession,  to 
maintain  one  side  in  possession,  and  to  restrain 
the  other  side,  without  any  judicial  determin- 
ation of  the  fact  of  possession,  is  illegal.  As 
to  the  question  of  possession,  the  law  con- 
templates not  the  opinions  of  the  Magistrates 
on  such  questions,  but  their  judicial  decisions 
arrived  on  proper  materials  in  regular  proceed- 
ings GopiN^TH  Paryah  v.  Empress,  2  C. 
L.J.  555=  lO  G  W.N.  82  =  3  Cp.  L.J.  169. 

{'J 5)  —  Likelihood  of  breach  of  the  peace — 
Order  not  made  alter  judicial  inquiry — Grim. 
Pro.  Gode  (i872),  s.  530.— An  order  of  a  Magis- 
trate retaining  parties  in  possession  of  land  can 
only  be  passed  after  judicial  iiiquiry,  as  required 
by  the  Coda  of  Criminal  Procedure,  s.  530. 
8HOINDOO  NOSHYO  V.  RUNG  LALL  JHAH, 
25  W  R.  Cp.  21. 

(16)  — Grounds  on  rvhich  breach  of  peace  is 
appr ehended  should avp''ar  from  the  order. — Prior 
to  the  institution  of  proceedings  under  g.  145 
of  the  Code  of  1882,  a  Magistrate  should  be 
satisfied  on  reasonable  grounds  of  the  existence 
of  a  dispute  likely  to  cause  a  breach  of  the 
peace.  Further,  the  grounds  stated  by  the 
Magistrate  must  be  such  as  to  si.tisfy  a  Court 
of  Revision,  before  which  the  case  might  be 
brought  by  any  of  the  parties  concerned. 
TULARAM  SAO  V.  BHEORAM,  12  CP  L.R. 
Cr.  2. 

(77) — Practice  -Evidence,  Mode  of  taking, 
g^g. — It  appears  not  to  be  absolutely  necessary 
to  examine  witnesses  at  all.  Scmble — If 
examined,  the  evidence  should  be  on  oath. 
QUEEN  v.  Badlabh  Kant  Bhuttacharjee, 
7  B  L  R  324,  Note=ll  W  R.  Cr,  36,  [Doubt., 
16  WR.  Cr.  17.] 

(77  a) — Eivdence,  mode  of  taking  evdience. 
etc, — In  an  inquiry  under  s.  530,  Act  X  of 
1872,  as  a  preliminary  to  an  order  relative  to 
land  about  which  there  is  a  dispute  likely  to 
cause  a  breach  of  the  peace,  the  evidence  should 
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be  recorded  by  the  Magistrate  in  the  manner 
provided  by  s.  334.  KHETTER  MOONEE 
Dassbe  v.  Sreenath  Sircar,  11  B.L.R. 
Ap  5. 

(78) — Evidence  on  oath. — In  a  proceeding 
under  s.  318  of  the  Grim.  Pro.  Code,  1861,  to 
determine  the  right  of  actual  possession,  it  is 
necessary  that  the  evidence  should  be  taken 
upon  o*th.  Queen  v.  kali  Chandra  Shah, 
7  BLR.  322  =  16  W.R.  13. 

(79) — Oral  evidence  in  determination  of 
question  of  possession.  —  Oral  evidence  has  always 
been  and  must  be  the  principal  matter  upon 
which  Magistrates  can  go  in  deciding  a  question 
of  possession  under  the  Code  of  Criminal 
Procedure.  MAHARAJAH  GOBIND  NAUTH 
RAi  V.  Rajah  amind  Nauth  Rai,  3  W.R. 
Cr.  79.     [F.,  9  W.R.  Cr.  64] 

(30)- Omission  to  record  evidence — Inquiry. 
— Taking  the  statements  of  both  the  parties 
without  recording  evidence  in  proof  of  either  is 
not  an  "  inquirv."  QUEEN  v.  SONAOOLLAH, 
2W.RCP.  M. 

(81)  —  Taking  evidence  in  tiuo  cases  together — 
Right  to  separate  inquiry . — Under  s.  404,  Crim. 
Pro.  Code,  1861,  the  parties  kept  out  of  posses- 
sion were  held  to  be  entitled  to  a  full  inquiry. 
WATSON  &  Co.  V.  RANEE  SURNOMYEE,  8 
W  R.  Cr   63. 

{Sl-a)—Grim.  Pro.  Code,  ss.  350,  145— Case 
under  s.  145 — piactice — Enquiry  —  Evidence 
partly  recorded  by  one  Magistrate  and  partly  by 
anotlier. — S.  350,  Crim.  Pro,  Code,  is  in  its 
terms  wide  enough  to  cover  every  trial  or 
enquiry  nudcr  the  Code,  and  the  proceeding 
under  s.  145  is  an  eoquirj',  because  in  it  the 
Magit^trate's  duty  is  to  enquire  who  is  in  posses- 
sion ot  the  disputed  area.  Therefore,  the  terms 
of  s.  350  apply  wherever  a  Magistrate  has  ceased 
to  exercise  jurisdiction  therein.  ANU  SHKIKH 
V.  JITU  8HEIKH,  7  lod.  Cas.  54=  11  Cr.  L.  J. 
4iO  =  37C.  812 

(82) — Ideolect  ioobey  order  to  put  in  s'atcments 
—Crim.  pro.  Gode  (1861),  s.  31S.— When,  in  a 
case  under  s-  318,  Code  of  Criminal  Procedure, 
a  Magistrate  had  taken  any  evidence,  he  is  not 
justified  in  refusing  to  proceed  with  the  case 
because  the  parties  neglected  to  file  written 
statements  on  the  day  fixed  for  filing  the  state- 
ments. The  Magistrate  is  wrong  in  saying  that 
he  has  nothing  before  hira  to  decide.  He  ought 
to  proceed  with  the.  enquiry.  In  the  caf^e  of 
GOLUCK  CHUNDER  Mytee,"    U  W.R  Cr.  9. 

(83) — Order  of  Criminal  Court  as  to— Likeli- 
hood of  breach  of  the  peace — Requisite  evidence. 
— There  is  nothing  which  defined  on  what 
grounds  the  Migistrate  shall  be  satisfied,  or 
limits  him  to  being  si.tisfipd  by  the  evidence  given 
before  hira  In  the  matter  of  J.  D.  SUTHER- 
LAND, 9  B  L  R.  229  =  18  W.R  Cr.  11. 

(84) — Penal  Code,  s.  143  -  Unlatvful  as'^embly 
— Dispute  regarding  possession  of  land— Onua  of 
proof, — Where   persons,    charged    with    having 


2409 


THE  ALL  INDIA  DIGEST. 


2410 


Dispute  as  to  possession  of   immoveable  pro- 
perty— continued. 

caused  mischief  to  some  indigo  plants,  put  in  a 
road-cess  return  filed  by  the  complainant 
showing  that  the  accused  were  at  the  date  the 
return  was  filpd,  in  possession  of  a  large  plot  of 
land  in  the  village  of  which  they  claimed  the 
land  in  dispute  to  be  a  part,  hsld,  that  the 
presumption  as  to  the  possession  of  the  land 
was  in  favour  of  the  accused  and  that  the 
prosecution  should  prove  the  discontinuance  of 
possession  by  the  accused,  or  that  thsy  held 
some  other  land  in  the  same  village  answering 
to  the  land  mentioned  in  the  road-opss  return. 
BiKU  KOER  v.  MARSHMAN,    5  C.W.N.  388. 

(84-a) — Crim.  Pro.  Code,  s.  Ii6—Enqiciry  as 
to  vossession  —  Conflicting  claims  based  on 
different  titles  —Refvsal  of  Magistrate  to  decide 
as  to  poss<ssion — Jurisdiction.  — VJ here,  in  an 
enquiry  as  to  possession,  the  parties  put  in 
claims  based  on  different  titles,  one  claiming 
under  a  Will,  another  under  a  partition  of  the 
settlement  and  Will,  and  the  Magistrate, 
holding  that  he  was  unable  to  decide  as  to  the 
question  of  possession,  ordered  that  the  property 
do  remain  under  Court  attachment  till  the 
parties  had  settled  their  differences  in  a  Civil 
Court :  Held,  that  the  Magistrate  acted  without 
jurisdiction  and  should  have  decided  ou  the 
question  of  possession.  VEYYA  ManIKIYAM 
V.  Venkmya.  8  Ind.  Cas.  63  =  11  Cr  L.J.  560 
=  8M.L.T  447. 

(85) — Nature  and  effezt  of  decision  •  Suit  in 
Civil  Court  for  pjssession — Proof  of  title  —Grim. 
Pro.  Code  (1861),  s.  318.  — S  318  of  the  Code  of 
Criminal  Procedure,  1861,  does  not  mean  that 
any  party  who  can  show  in  the  Civil  Court  a 
possession  prior  to  the  Magistrate's  award 
shall  be  entitled  to  have  the  award  set  aside 
and  to  be  put  in  possession,  but  only  that  tbe 
party  out  of  possession  must  prove  iit,le.  SHIB 
Pershad  Roy  v.  Rughoo  Nath  Singh,  W. 
R.  1864,  295. 

{86)— Crim.  Pro.  Code  (1872),  s.  53Q— Deli- 
very of  fios'iessio7i  by  Civil  Court  Nazir—Duty 
0/  Magistrate. — For  the  purpose  of  preveating 
a  breach  of  the  peace,  tbe  Magistrate  declares, 
under  s.  530,  one  party  to  be  entitled  to  retain 
possession,  until  the  Civil  Court  declares  which 
party  has  the  better  right  and  puts  that  party 
in  possession.  Where  a  Nazir,  acting  under 
the  authority  of  the  Civil  Court,  puts  the 
auction-purchaser  into  possession  of  a  haut  as 
appurtenant  to  a  certarn  mouznli  sold  in  exe- 
cution of  a  decree,  the  Magistrate  is  not  com- 
petent to  direct  the  judgment-debtor,  who 
raises  the  plea  that  the  property  is  debulter, 
to  be  retained  in  possession  until  ousted  by  a 
Civil  Court,  but  should  see  that  the  possession 
as  given  by  the  Nazir  is  maintained,  leaving 
it  to  the  debtor  to  substantiate  his  claim  as 
shebait  in  a  Civil  Court.  In  the  matter  of  the 
petition  of  Chutrapul  Singh,  5  C.L.R.  200. 

(87)— Criw.  Pro.  Code  (1872),  s.  5^0— Order 
against  one  as  servant  of  another— Validity. — 
No  order,  in  a  proceeding   under  s.  530,  should 
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be  made  against  one  person  acting  as  the  ser- 
vant of  another  who  claims  to  have  possession 
of  the  land  in  dispute,  unless  both  the  master 
and  the  servant  are  made  parties  to  the  pro- 
ceeding. JITBAHHAN  v.  BaNSRUP  DOBI,  6 
C.L  R.  193.  [fi.,  '21  G.  401.  31  C.  48  =  7  C.W. 
N.  825.1 

(88)— Cnra.  Pro.  Code  (1872),  s.  520— Resist- 
ance to  execution  of  decree — Procedure. — A 
Criminal  Court  may  properly  enquire  into  and 
punish  a  riot  or  an  unlawful  assembly  if  proved. 
But  It  altogether  oversteps  its  province  whan, 
under  s.  530,  Crim.  Pro.  Code,  it  interferes  in 
cases  where  a  purchaser  uoder  a  decree  is  resist- 
ed in  getting  actual  po=se?sinn  of  the  property 
which  he  has  bought.  Ss.  334,  335  of  the  Crim. 
Pro.  Code  prescribe  tbe  procedure  to  be  adopt- 
ed in  such  case.  Prayag  SINGH  v,  PUZOOI* 
HOSSElN,  6  C.L.R.  206. 

(89)— CrJ7;i.  Pro.  Code  (1872),  s.  530 -Com- 
munioatioyi  of  order  under  the  section.—  Qucere. 
— Whether  an  order  under  s.  530  could  be 
direcied  to  any  persons  other  than  the  unsuc- 
cessful parties  in  the  proceeding,  or  whether  it 
could  be  properly  .lirecced  to  the  public  at  large. 
In  the  matter  of  NOBO  KiSHORE  CHUCKER- 
BUTTY,  7  C  L.R.  291. 

(90)— Crim.  Pro.  Code  (1872),  ss.  530,  533— 
Breach  of  the  peace,  hkelihood  of,  at  a  future 
time—  Jurisdiction.  —  Where  there  is  no  present 
danger  of  a  breach  of  the  peace,  but  only  a 
likelihood  of  it  at  a  future  time,  a  Magistrate 
will  not  be  justified  in  making  an  order  under 
s  530.  [4ppr,  33  C.  33  =  2  C.L.J.  271  =  10 
C.W.N.  257  =  2  Cr.  L.J.  670  ;  Appl,  26  A.  190 
=  23  A.W.N.  229;  R.,  23  C  557.]  The  duty 
of  making  an  enquiry  under  s.  533  should  be 
deputed  to  a  Magistrate  and  not  to  a  cartungoe. 
UiMA  CHURN  SANTRA  v.  BENl  MADHUB  ROY, 
7  C.L.R.  352.  See  also  QUEEN  v.  MOHESH 
Chunder  Roy,  24  W.R.  Cr.  67. 

{90-a)-Crim.  Pro.  Code  (1872).  ss-  491,  530— 
Scope — Procedure — Jur:siictioyi  or  Mag-strate. 
— In  a  dispute  concerning  a  piece  of  land,  likely 
to  induce  a  breach  of  peace  but  not  an  imminent 
one,  the  Magistrate  sbould  proceed  under  s.  530j 
Crim.  Pro.  Code,  1872,  and  not  under  s.  491. 
Queen  v.  Mohesh  Chunder  Roy,  24  W.R. 
Cr.  67. 

{Ql)— Crim.  Pro.  Code  (1872),  s.  530-i)eci- 
slon  of  Civil  Court,  hoiv  affects  the  Magis- 
trate's jurisdiction  to  pass  orders. — Where  the 
rights  of  parties  have  been  determined  by  a 
Civil  Court,  and  the  question  of  possession  of 
the  disputed  land  has  also  been  settled  by  it,  the 
Magistrate  should  not  proceed  under  s.  530,  to 
decide  afresh  the  question  of  possession, 
BHOLANATH  GHOSB  v.  MOTHOOR  MUNDLK, 
7  C  L.R.  516.      [16  W.R.  24,  24  W.R.  17,  F.] 

{92)— Crim.  Pro.  Code  (1872),  s.  530— Effect 
of  order  under  section— Onna  of  proof. — The 
effect  of  an  order  under  s.  530  is  to  throw  the 
burden  of  proof  upon  the  person  to  whom  it  was 
adverse,  in  an  ejectment  suit,  but  such  an  order 
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can  decide  nothing  as  to  how  possession  was 
obtained  or  as  to  antecedent  possession.  NOBO 
COOMAB  DASS  v.  GOBIND  CHUNDER  ROY,  9 
C.L.R.  305.  (7  W.R.  21-2,  Commented  on.) 

(93)— Cjzm.  Pro.  Code  {l%12),  s.  530— Dispute 
concerning  several  plots  of  land — Separate 
proceedings,  if  necessary. — Where  the  dispute 
concerning  the  possession  of  a  number  of 
different  plots  of  land  between  the  ryots  of  one 
village  and  those  of  another,  was  covered  by 
the  same  state  of  circumstances,  held,  that  the 
Magistrate  had  exercised  a  sound  discretion,  i:i 
having  included  all  the  plots  in  one  proceeding, 
and  in  having  relied  upon  ihe  evidence  adduced 
in  respect  of  all  of  them  together.  AZIM  MOL- 
LAH  V,  SaTTOO  PORAMANICK,  10  C.L.R.  323. 
[R.,  6  C.W.N.  206  ;  D.,  15  C.  31  ] 

(94)— Crm,  Pro.  Code  (1872),  ss.  283,  531— 
Proceedings  under  s  b'dl  — Initialling  Oie  rubo- 
kari. — Although  the  signing  of  the  rubokari  by 
a  Magistrate,  in  a  proceeding  under  s.  531, 
with  his  initials  only,  may  be  irregular,  the 
High  Court  is  precluded  by  s.  288  of  the  Code 
from  setting  aside  the  proceedings,  on  that 
ground.  DEO  SaruN  SINGH  v.  TULSI  KANT, 
12C.LR.  221. 

(95)— Crim.  Pro.  Code  (1893),  s.  145—"  Con- 
cerned in  the  dispute,"  meaning  of. — The 
words  "  concerned  in  the  dispute  "  as  used 
in  s.  145,  Grim.  Pro.  Code,  are  not  limited  to 
the  parties  actually  concerned  in  the  subject- 
matter  of  the  dispute,  who  would  be  afiected 
by  the  Magistrate's  order  maintaining  the 
possession  of  any  third  party  in  their  absence. 
Ganesh  Jalia  V.  Ayu  Bali  Chowdhuri,  4 
C.W.N.  753. 

(96)- Cnm.  Pro.  Code  (1881),  eh.  XV Ill- 
Proceedings  under  ch.  XVIII,  when  allow- 
able.— In  the  absence  of  any  evidence  of  a 
dispute  as  to  the  fact  of  actual  possession  of 
either  the  land  or  crop,  no  proceeding  under 
ch.  XXII  is  allowed.  HIGH  COURT  PROCEED- 
INGS, 13TH  July,  1869,  4  M.H.C.  App,  12. 
[F.,  4  M.H.C.  App.  49.] 

(97)— Cnw.  Pro.  Code  (1861),  ch.  XXII— 
Possession  —  Occupancy  of  trespasser. — The 
actual  possession  incenaed  by  the  Code  does  not 
include    the   occupancy    of    a    mere  trespasser. 

High  Court  Proceedings,  9th  Jan.  i87i,  6 
M.H.C.  App.  13.     [Z).,6M   245  =  1  Weir  68.] 

_  (99)-Criw.  Pro.  Code  (1872),  s.  5,S0 -Posses- 
sion of  trespasser. — The  recent  occupation  of  a 
trespasser  is  not  a  possession  which  a  Magis- 
trate can  direct  the  party  to  retain  under  s.  530, 
Grim.  Pro,  Code,  1872.  RAM  SINGH  v.  Dalla, 
8  P.R.  1876,  Cr.      [R.,  6  P.R.  1885,  Cr  ] 

(99)  —  Crim.  Pro  Code,  s,  \\5— Property  in 
dispute — Order  prohibiting  complainant  from 
taking  possession  -  Trespass  on  the  property. — 
In  the  face  of  the  order  prohibiting  a  complain- 
ant from  taking  possession,  a  trespass  on  tbe 
property  in  his  possession  cannot  be  sustained. 
In  re  SUSAI  PILLay.  8  M  L.T.  289  =  8  Ind. 
Cas.  397  =  11  Cr.  L.J.  614. 
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(99-a)— Crim.  Pro.  Code  (1882),  s.  145— in- 
qmry  as  to  possesion —  Time  ol  possession — 
Magistrate's  power  under  the  section —  High 
Court's  powers  to  set  aside  orders  of  Magistrate 
and  pass  proper  order. — No  hard  and  fast  rule 
can  be  laid  down  as  to  the  exact  point  of  time 
to  which  an  enquiry  uoder  s.  145  of  the  Code 
must  be  directed.  The  Magistrate  must  decide 
the  time  at  which  possession  of  the  disputing 
parties  should  be  taken  into  consideration  ac- 
cording to  the  facts  of  each  case.  To  hold  that 
a  Magistrate  is  precluded  trom  enquiring  into 
anything  before  the  date  when  he  recorded  his 
own  proceedings  might,  in  some  cases,  amount 
to  allowing  a  person  who  has  been  acting  in  an 
unwarrantable  manner  to  misuse  the  process  of 
law  to  enable  him  to  carry  out  his  highhanded 
and  improper  scheme,  which  could  never  have 
been  the  intention  of  the  Legislature.  [R,,  1 
C.L.J.  331.]  A  Magistrate  has  no  power  under 
s.  145  to  place  either  party  in  possession  of  the 
subject-matter  in  dispute,  or  any  part  ol  it,  but 
only  to  find  who  is  in  possession  of  it  as  a  whole, 
and  if  that  is  impossible,  to  make  an  order 
under  s.  146.  [£).,  5  C.W.N.  710.]  The  High 
Court  bas  power  not  only  to  set  aside  an  order 
of  a  Magistrate  under  s.  145  of  the  Code,  but 
has  also  power  itself  to  pass  the  order  which 
should  have  been  made  by  the  Magistrate,  upon 
the  facts  as  proved  at  the  enquiry.  In  this 
case,  the  High  Court  substituted  an  order  of 
attachment  under  s.  ]46.  KatRAS-JherrIAH 
Goal  Company  v  Sibkrishta  Daw  and 
Company,  22  C.  297.  [D.,  30  C.  112.  ii  O.W. 
N.  743.] 

(100)— Criw.  Pro.  Code  (1882),  s.  145— 
Parties  to  the  proceedings  under  the  section,  who 
are. — Where  the  person  in  whose  favour  an 
order  under  s.  145  of  the  Code  was  made,  regard- 
ing a  dispute  as  to  the  rigbt  to  dig  for  coal  in 
a  certain  mouza,  was  merely  the  manager  of  the 
coal  company  claiming  the  property,  held,  that 
the  possession  of  such  person  was  not  one  as 
was  contemplated  by  that  section  and  that  the 
order  was  bad  and  should  be  set  aside,  as  the 
parties  really  interested  were  not  before  the 
Court.  Behary  Lal  Trigunait  v.  Darby, 
21  C.  915.  (21  C.  916.  Note,  R.)  \.F.,  24  B.  527, 
25  C.  423,  7  C.W.N.  208;  R.,  31  C.  48.] 

(lOl) — Parties  to  proceedings  relating  to. — 
Where,  in  a  dispute  regarding  possessioa  of  land, 
the  person  who  was  made  a  party  to  the  proceed- 
ing was  the  kurpuradaz  of  a  Mahomedau  lady 
and  her  children,  but  these  latter  persons  were 
not  made  parties,  although  the  dispute  was 
really  between  them  and  another,  held,  that  the 
proceedings  were  void  ab  initio.  NEWAZ  ALI 
V.  Ram  Ballabh  Chakravarti,  21  C.  916, 
Note.     [F.,  7  C.W.N.  208  ;  Expl.,  31  C.  48.] 

(102)— Crim.  Pro.  Code  (1861),  s.  318  (  =  s.  145 
of  ihe  Code  of  1898i  —  Duty  of  Magistrate  — 
Validity  of — Magistrate's  action  on  police  report 
— Notice— Rights  of  parties. — A  Magistrate, 
having  satisfied  himself  that  a  breach  of  tbe 
peace    is    likely  to  ensue,  may  enquire  which 
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party  is  in  possession  of  immoveable  property, 
and  after  satisfying  himself  on  that  poiut,  be 
may  record  a  proceeding,  declaring  that  the 
party  he  holds  to  be  in  possession  is  entitled  to 
retain  possession,  until  ousted  in  due  course 
of  law,  and  forbiddmg  all  disturbance  of  pos- 
session. He  may  not  go  on  to  enquire  into 
the  ri(;bts  of  parties  in  possession  and  forbid 
the  exercise  of  any  right  by  such  parties.  DOOR- 
JUN  SINGH  V.  SHIBBA,  3  N.W.P.  171. 

(103) — Grim.  Pro.  Code,  s.  lib— Procedure. — 
Before  taking  proceedings  under  a.  145  of  the 
Ctim.  Pro.  Code,  a  Magistrate  must  satisfy 
himself  of  the  existence  of  a  dispute  likely  to 
cause  a  breach  of  thepeaoe,  and  of  the  suggested 
apprehension  of  a  breach  not  being  merely 
colourable  and  made  to  induce  him  to  deal  with 
matters  properly  cognisable  by  the  Civil  Courts. 
Obhoy  Chandra  Mookerjee  v.  Mohamed 
SaBIB.  IOC.  78  =  13  C.L.R.  410.  [B.,  8  Cr. 
li.J.  170=1  S.L.R.  50] 

(104) — Crit7t.  Pro>  Code,  s,  145— Order  under 
the  section,  lohen  can  he  made— Police  report, 
— Before  proceeding  under  s.  145  of  the  Crim. 
Pro.  Code,  a  Magistrate  is  bound  to  satisfy 
himself,  on  grounds  which  are  reasonable,  that 
a  breach  of  the  peace  is  imminent,  in  regard  to 
properties  of  the  description  specified  in  that 
section,  and  that  a  dispute  likely  to  cause  a 
breach  of  the  peace  exists  concerning  them. 
The  grounds  stated  by  him  must  be  such  as  to 
satisfy  aCourt  of  Revision  before  which  such  case 
may  be  brought  by  anv  of  the  parties  concerned. 
[F  ,  20  C.  5iO,  1-2  CP.L.R  2  Cr.  ;  R..  23  C. 
557.]  Where  a  Magistrate  proceeds  under  s.  145 
of  the  Code  on  a  police  report  which  sets  out, 
fiufficiently,  substantial  reasons  for  believing 
that  a  dispute  likely  to  cause  a  breach  of  the 
peace  relating  to  certain  lands  ex  st,  the  pro- 
ceedings of  the  Mi/gistrato  will  uoi.  be  irregular. 
For  the  purpose  of  notice  to  parties,  it  is  also 
sufficient  for  the  Magistrate  to  cite,  as  the 
ground  of  his  proceeding,  the  police  report  on 
which  he  is  satisfied  that  a  dispute  within  the 
term  of  s.  145  does  exist.  [Approved.  9  C.W. 
N.  1065  =  33  C.  352  =  2  C  L.J.  259  ;  R..  33  C. 
33=10  C.W.N.  257  =  2  Cr.  L  J.  670  =  2  C.L  J. 
271,  32  G.  771  =  2Cr.  L.J.  342  =  9  C.W.N.  621.] 
In  proceedings  under  s.  145,  it  is  open  to  the 
parties,  if  they  dispute  the  necessity  for  such 
proceedings,  either  to  show,  under  the  last 
clause  of  s.  145,  that  no  dispute  likely  to  cause 
a  breach  of  the  peace  exists  or  has  existed,  or, 
if  they  are  so  advised,  to  move  the  Court  of 
revision  that  the  Magistrate  has  proceeded  on 
grounds  which  are  not  reasonable,  or  which 
cannot  be  held  to  be  sufficient  to  satisfy  him 
that  such  a  dispute  exists.  DHANPUT  SINGH 
V.  Catterput  Singh,  20  C  513.  [Diss.,  33 
C.  33  =  10  G.W.N,  257  =  2  Cr.  L.J.  670  =  2  C.L. 
J,  271  ;  R.,  8  Cr.  L.J.  170  =  1  S.L.R.  50,  Cr.] 

(105) — Police  report. — Unless  a  Magistrate 
complies  strictly  with  the  terms  of  s.  145,  by 
-stating  in  his  written  order  all  the  particulars 
necessary   to  enable   him  to  act  under  that 
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section,  his  proceedings  are  without  jurisdio- 
tion.  It  is  not  sufficient  that  the  Magistrate 
should  have  before  him  a  police  report,  and  that 
he  should  have  given  orders  thereon  that  a 
written  order  be  drawn  up  within  the  terms  of 
8.  145.  It  is  his  duty  to  draw  up  or  have  drawn 
up  an  order  which,  in  all  respectsi  satisfies  the 
requirements  of  the  law.  It  is  absolutely 
necessary  that  the  written  order  should  be 
correct  and  complete  in  its  terms.  MOHESH 
Sowar  v.  Narain  B.ig,  27  C.  981.  [Diss.,  7 
O.C.  334  ;  F.,  25  A.  537  =  A.W.N.  1903,  102  = 
27  A.  296  =  A.W.N.  1904,  234;  B.,  32  C.  771  = 
9  C.W.N.  621=2  Cr.  L.J.  342  =  33  C.  852  =  2 
C.L.J.  259  =  9  C.W.N.  1065,  6  Cr.  L.J.  113  =  7 
P.R.  1907,  Gr.  =  71  P.L.R.  1908  =  24  P.W.R. 
1907,  Cr,,  36  M.  275  =  13  Cr.  L.J.  753  =  17  Ind. 
Cas.  65  =  23  M.L.J.  499=12  M  L.T.  439  =  1912 
M.W.N.  1154  ;  £).,  7  C.W.N.  599  ] 

(106)— PoZtce  report. —Where  the  police  stated 
in  their  report  that,  though  there  was  nothing 
to  show  that  there  was  a  likelihood  of  a  breach 
of  the  peace,  yet  it  was  not  impossible  that  there 
could  be  a  breach  of  the  peace,  held,  that  the 
police  report  was  not  sufficient  for  the  institu- 
tion of  a  proceeding  under  s.  145.  MAHArA.J 
Bahadur  Singh  v.  Rajah  Ranjit  Singh 
Bahadur,  ll  C.W.N.  S35  =  6  Cr.L  J.  36. 

{107)— Likelihood  of  breach  cf  the  peace — 
Police  report, — A  police  report  was  held,  both 
under  that  Code  and  under  the  Code  of  1872,  not 
to  be  sufficient  evidence.  In  the  matter  of  the  peti- 
tion of  Bhadreswari  Chowdhrani,  7  B  L. 
R.  329  =  16  W.R.Cp.,  17;  Dewan  ELAHEE 
NEWoz  Khan  and  Abtalonissa  v.  Subu- 
RUNNISSA,5  W  R  Cp.  14;  In  re  SHAMASHan- 
KAR  Mazumdar.  9  B  L.R  App.  43  =  18  W,R. 
Cr.  64;  abhaya  Chowohry  v.  T  Brae,  6  B. 
L.R.  App.  148  =  15  W.R.Cr.  42;  The  Queen 
V.  Bhyro  DAYAii  Singh,  3  B.LR.  A.  Cr.  i 
=  11  W.R.Cr,  46;  Puddomonee  DASSEE  v. 
JUGGODUMBA  DASSEE,  25  W.R.Cr.  2. 

(108)— S.  530,  Crim.  Pro.  Code  (1872)— 
Likelihood  of  breach  of  the  peace— Sufficiency  of 
ameen's  report  for  passing  order.—  A  Magistrate 
cannot  take  only  the  written  report  of  an  amin, 
directed  to  make  a  local  enquiry,  as  proof  suffi- 
cient on  which  to  base  his  order  maintaining 
a  party  in  possession  ;  such  order  should  bo 
passed  on  evidence.  QuEBN  v.  SOUMBEE 
AHIR,  20  W.R.Cr.  57. 

(109)— Crm,  Pro.  Code  (1882).  s,  145— Pro- 
ceedirgs  under  the  section — Sufficient  grounds- 
Notice  to  partus— Power  of  Sessions  Judge  to 
order  proceedings  under  section — Proceedings 
taken  in  (he  absence  of  police  report  or  other 
information- — To  initiate  a  proceeding  under 
8.  145  of  the  Code,  it  is  not  sufficient  that,  in 
the  course  of  a  trial,  it  should  appear  from  the 
statement  of  witnesses  examined  that  a  breach 
of  the  peace  is  likely  to  ensue  in  consequence  of 
dispute  regarding  certain  lands.  Before  taking 
action,  the  Magistrate  is  bound  to  be  satibficd 
from  a  police  report  or  other  information  on  the 
point,  and  he  is  also  bound  to  make  an  order 
in  writing,  stating  the  grounds  of  his  being  so 
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satisfied,  and  this  order  must  be  served  on  the 
parties  to  the  dispute.  The  intention  of  the 
law  seems  to  be  not  only  that  Magistrates 
should  have  sufficient  grounds  for  proceeding 
under  s.  145,  but  that  they  should  inform  the 
parties  concerned  of  the  grounds  on  v?hich  they 
are  proceeding.  [See  9  C.W.N.  1065  =  33  C 
352  =  2  C  L.J.  259,  32  0.771  =  2  Cr.L  J.  342 
=  9  C.W.N.  621.  33  C.  33=10  C.W.N.  257 
=  2  G.L.J.  271  =  2  Cr. L.J.  670;  i?.,  23  C.  557, 
24  B.  527,  6  Cr  L.J.  113  =  24  P. W.R.  1907. 
Or.  =  7  P.R.  1907,  Or.]  A  Sessions  Judge 
is  not  competent  to  order  a  Magistrate  to  take 
action  under  s.  145.  He  should  rather  draw 
the  M<gistrate's  attention  to  the  nature  of  the 
dispute  in  trial  before  him,  so  that  the  Magis- 
trate may  exercise  his  own  discretion  and 
determine  whether  proceedings  under  s.  145  are 
necessary.  [F.,  24  C.  391.]  Proceedings  uiider 
s.  145,  when  there  is  nothing  in  the  police 
report  or  no  other  information,  fall  within  the 
terms  of  s.   530   of  the  Code  and    will    be  void. 

QoEEN  Empress  v.  Gobind  Chandra  Das, 
20  C  322.  (22  W.R.  Cr.  81;  Diss  ,  20  0.  513,  F.) 
[iJ.,  8  Cr.  L.J.  170=1S.L.R.  50,  Cr.] 

(110)  — Notice  to  parties — Service  of  notice — 
Crim.  Pro.  Code  (1861),  s.  318— Service  of 
notice  to  attend. — The  mere  servmg  of  a  notice 
upon  a  mofussil  naib  who  takes  no  steps  what- 
ever to  consult  his  employer  or  act  under  his 
directions  is  not  such  a  notice  as  is  contem- 
plated by  8.  318,  Code  of   Criminal    Procedure. 

Kamrunginee  Dossee  v.  Gooroo  Doss 
Roy,  17  W.R.  Cr.  9.      [R.,  17  W.R.  Cr.  33.] 

{Ill)— Notice  to  parties— Right  to  notice- 
Parties  to  proceedings— Service  of  notice— Co- 
sharers. — In  a  proceeding  under  s.  318,  Act 
XXV  of  1861,  there  is  nothing  in  the  law 
which  makes  it  necessary  for  the  Magistrate  to 
serve  a  notice  on  ail  the  co  sharers  of  an  estate 
which  may  form  the  subject  of  the  dispute. 
In  the  matter  of  the  petition  of  GOBINDA 
Chandra  Ghose.  9  B.L.R.  Ap.  39  =  18  W  R. 
Cr.  5i.     [R.,  8  C.  756.] 

(112)— Criw.  Pro.  Code  (1882),  s.  liS-Effect 
of  striking  off  vroceedings  under — Ground  for 
believing  likelihood  of  breach  of  the  peace — Ces- 
sation of  likelihood  of  breach  0/  the  veace  — 
Order  cancelling  proceedings.— The  effect  of  an 
order  striking  oS  proceedmgs  under  s.  145,  is 
to  destroy  the  proceedings,  and  anything  done 
after  that  under  the  section  must  start  afresh 
and  not  stand  upon  the  basis  of  the  earlier  pro- 
ceedings. IF.,  6  C.W.N.  923.]  Before  a 
Magistrate  can  proceed  under  s.  145  of  the 
Code,  he  must  state  the  information  upon 
which  he  has  reason  to  suppose  that  a  breach 
of  the  peace  is  probable  or  imminent  [_R  ,  33 
0.  352  =  2  O.L.J.  259  =  9  O.W.N.  1065.  P.B.] 
Where  parties  show  to  the  Magistrate  that  no 
dispute  exists,  and  if  the  likelihood  of  a  breach 
of  the  peace  has  ceased  to  exist  before  the 
proceedings  under  s.  145  have  terminated,  the 
Magistrate  may  stay  the  proceedings.  TARANI 
CHARAN  CHOWDHRY  v.  AMULYA  RaTAN 
ROY.  20  C.  867.     [iJ.,  30  C.  112.] 
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(113)— Crim.  Pro.  Code  (1882),  s.  lib—Term 
"parties  concertied" — Construction — Duty  of 
Magistrate — Nonce —  Object  of  section — Wheri 
■proceedings  to  be  discontinued — Improper  proce- 
dure under  section. — The  words  "  parties  con- 
cerned "  in  s.  145  of  the  Code  do  not  necessa- 
rily mean  only  the  persons  who  are  disputing. 
They  also  include  parsons  who  are  interested 
in,  or  claim  a  right  to,  the  property  in  dispute. 
It  is  the  duty  of  the  Magistrate,  on  the  mate- 
rials before  him,  to  ascertain,  so  far  as  he  can, 
who  are  the  persons  interested  in,  or  claiming 
a  right  to,  the  property  in  dispute  and  to  give 
notice  to  them  all,  so  that  the  whole  matter 
so  far  as  his  Court  is  concerned,  may  be  dis- 
posed of  in  one  proceeding.  [F.,  24  B.  527,  i 
C.W.N.  753,  Appr.,  27  0.  892,  R.,  18  M  51  = 
2  Weir  106  ;  6  O.W.N.  290  =  29  C.  242,  30  C. 
155,  F.B.,  Discussed,  24  C.  55,  P.B.  ;  D  .  6 
O.W.N.  206.]  Although  in  proceedings  under 
s.  145,  the  evidence  is  to  be  re^orded  as  in 
summons  cases,  it  is  the  duty  of  the  Magistrate 
to  issue  processes  to  witnes.ses,  unless  he  shows 
good  reasons  to  the  contrary.  [R.,  32  C.  1093  = 
2  Ch. 3.  280  ;Expl.,  30  0.  508  =  7  C.W.N.  404.] 
The  primary  object  of  s.  145  is  the  preservation 
of  peace.  If  it  is  found  during  the  proceedings 
that  there  is  no  likelihooi  of  the  peace  being 
disturbed,  there  is  no  necessity  for  the  continu- 
ance of  the  proceedings.  Where,  in  a  proceed- 
ing under  s.  145  of  the  Code,  the  owners  or 
proprietors  claiming  an  interest  in  the  subject- 
matter  of  dispute  were  not  made  parties,  but 
only  their  servants  were  made  parties,  and 
where  the  Court  refused  an  application  for 
summons  to  witnesses  without  any  proper 
grounds,  the  High  Court  set  aside  the  order  of 
the  Magistrate  under  s.  145  of  the  Code.     RAM 

Chandra  das  v.  monohur  Roy,  21  C.  29. 
(11  C.  762,  F.)     [D.,  23  0.  55.] 

(114) — S.  m  —Effect  of  judicial  decision  on 
the  right  of  parties. — Where  an  enquiry  under 
s.  147  was  started  on  a  police  report,  which 
afforded  sufficient  grounds  for  supposing  or,  at 
any  rate,  conjecturing  that  at  that  time  a- 
dispute  existed  as  to  the  use  of  the  land  in 
question  that  might  lead  to  a  breach  of  the 
peace,  and,  after  the  enquiry  was  postponed 
until  the  decision  of  a  second-class  Magistrate 
in  a  mischief  case  arising  out  of  the  same  dis- 
pute, the  latter  ascertained  judicially  the  rights 
of  disputants,  held,  that  there  was  no  necessity 
for  holding  the  enquiry  under  s.  147.  In  re 
Balakrishna  amrit  Pradhan,  11  B.  584. 

(115) — Crim.  Pro.  Code,  s.  lil— Proper  order 
under — Order  prohibiting  a  party  from  taking 
part  in  temple  ceremonies, — An  order  under 
s.  147,  Crim.  Pro.  Code,  is  bad  in  form,  if  it 
contains  no  restriction  of  time  for  which  u,  is  to 
operate,  [D.,  Rat.  Un.  Cr.  0.  708.]  V/here 
the  High  Court  has  held,  regarding  a  suit,  that 
the  Civil  Courts  will  not  determine  trivial 
questions  of  mere  dignity  and  privilege,  a 
Magistrate  is  not  competent  to  interdict  one  of 
the  parties  to   such  suit,   by  an  order  under 
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s.  147,  from  taking  part  ia  oeremonies  in  the 
temple,  wbiod  were  in  dispute  in  the  civil  suit- 
In  re  ATMaram  Narayan  Parab,  14  B.  25. 

(116)  -Crim.  Pro.  Code  (1872),  s.  530  ( =s.  145 
of  Crim.  Pro-  Code,  1898) — Conslru'tive  posses- 
sion—Pvwets  of  Magistrate  under  section — 
Nature  of  such  powers. — In  a  c^ise  of  disputed 
possession  between  two  rival  zemindars,  con- 
struoiive  possession,  through  intermediate 
holders,  to  whom  the  rent  is  paid,  is  not  such 
as  is  contemplated  by  s.  530  of  the  Crim.  Pro. 
Code.  Empress  v.  Thacoor  Dyal  Sing, 
3  C.  320.  [Commented,  5  C.L.R.  287  ;  D.,  11 
C.  413.] 

(117) — Dispute  between  joint  owners — Juris- 
diction 0/  Magistrate — Where  the  dispute 
between  two  j  jiut  owners  of  land  raised  no 
question  of  possession,  but  whether  one  ol  them 
was  at  liberty  to  make  use  of  the  land  against 
the  will  of  the  other  in  such  a  manner  as  to 
cause  annoyance,  a  Magistrate  has  no  jurisdic- 
tion to  interfere  under  a.  530  of  the  Grim.  Pro. 
Code  (of  1872)  and  award  exclusive  possession 
of  a  portion  to  one  of  tbf-m.  EMPRESS  v. 
Rajcoomar  SINGH,  3  C.  573  =  1  C.L  R  332. 
ID.,  10  Or.  L.J.  427  =  3  Ind.  Gas.  953  =  11 
Bom.  L.R.  849.] 

(118)  —  Jurisdiction  of  Magistrate. —  The 
power  given  to  a  Magistrate  to  make  a  binding 
declaration  as  to  the  possession  of  property  is 
an  exceptional  one ;  s.  530  of  the  Crim.  Pro. 
Code  (of  1872)  limits  the  exercise  of  this  power 
to  cases,  in  which  a  Magistratu  is  satisfied  that 
a  dispute,  likely  to  induce  a  breach  of  the  peace, 
exists,  and  it  is  this  likelihood,  with  the  conse- 
quent necessity  for  immediate  action,  which 
alone  warrants  action  by  the  Magistrate,  wno 
must  record  the  grounds  for  his  belief  as  to  the 
existence  of  such  likelihood.  In  the  matttr  of 
the  petition  of  KUNUND  NARAIN  BHOOP,  4  C. 
650  =  3  C.L.K.  S5l  =  2  Shome  L  R.  Cr.  26.  (3 
B.L.R.  Cr.  76,  R)  \_B.,  33  C.  33  =  2  C.L.J.  271 
=  iO  C.W.N.  257  =  2  Cr.  L.J.  670,  9  C.W.N. 
1065  =  2  C.L.J.  259,  F.B.] 

(119) — Crim.  Pro. Code,  s.  147— Scope  and  effect 
of  the  section — Jurisdiction  of  Magistrate^ — The 
dispute  enabling  Magistrates  to  interfere,  under 
this  section,  must  be  some  substantial  dispute 
necessitating  the  interference,  in  soma  way  or 
other,  of  the  criminal  authorities.  A  mere 
discussion  or  veroai  altercation  between  persons 
claiming  rights  of  the  kind  described  is  not 
enough.  There  must  be  an  actual  dispute. 
The  section  does  not  enable  a  Magistrate  to 
make  a  purely  declaratory  order.  It  enables 
him  to  prevent  arbitrary  interruption,  by  any 
person,  of  rights  actually  enjoyed,  which  have 
beau  exercised  by  the  publiu  or  a  pars  m  or 
class  of  persons.  MaHiRi  JA  OF  BURDWAN  v. 
Chairman  of  the  Darjeeling  Municipa- 
lity, 5C.  194  =  4  C.L.R,  324  =  2  Shome  L.R. 
Cr.  31. 

(120)— Crim.  Pro.  Code  (1872),  s.  530— 
Breach  of  the  peace  —  Interference  by  Magis- 
trate— Record    of  preliminary    proceeding,    if 
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necessary. — A  Magistrate  should,  to  justify  his- 
interference  under  s.  530  of  the  Cnm.  Pro. 
Code,  be  satisfied  of  the  existence  of  a  dispute 
likely  to  induce  a  breach  of  the  peace,  rendering 
it  necessary  for  him  to  take  immediate  steps 
for  its  prevention  ;  it  is  not  enough  if  it  is 
probable  that  a  breach  may  occur  if  proceedings- 
be  not  taken.  [4p»r.,  33  C  33  =  2  C.L.J.  271 
=  10C.W,N.  257  =  2  Cr.  L.J.  670;  R.,  23  C. 
557,  1  S.L  R.  bOl-Qucere.  —  l  sit  necessary 
that  a  preliminary  proceeding  should  first  be 
recorded  to  give  the  M^gi-trate  junsiii'-tion  ? 
DAMODUR  BIDDY/^DHUR  Mohp.-^tro  v. 
8YAMANUND  Dey,  7  C.  385  =  8  C  L.R.  514. 

(121)-  Crim.  Pro.  Code,  (1872),  s  530— Bm^ 
wara  proceedings  possession  under  nature  of. — 
The  possession  given  by  an  ameen,  in  butwara 
proceedings,  is  possession  as  owner,  and  not  as 
occupier,  and  hence,  could  not  oust  tenants 
holding  lands  previous  to  such  delivery  of 
possession.  MACKENZIE  v.  8HERE  BaHA- 
DOOR  S-iHI,  4  C.  378.      [iJ.,  20  C.  2«5.] 

(122)-Crim.  Pro.  Code  (1872),  s-  b'30— Pro- 
ceedings undtr —  Ouster  of  person  in  peaciful 
possession. — In  proceedings  under  s.  530  oi  the 
Crim.  Pro.  Code  (of  1872),  the  Magistrate  must 
look  to  possession  that  may  be  termed  peaceful. 
He  must  go  back  to  the  time  when  the  dispute, 
that  occasioned  bis  interference,  originated. 
If  two  parties  came  forward  -  one  being  law- 
fully in  possession  and  the  other  struggling  for 
it — and  the  latter  succeeds  in  ousting  the 
former,  the  Magi.^trate  is  not  to  recognize  the 
stronger  and  successful  party  as  tbo  one  to  be 
maintained  in  possession  undor  the  section. 
In  re  MOHESH  CHANDRA  KHAN,  4  C  417. 
[NotF.,  15  B.  152.] 

(  23)— Crm.  Pro.  Code  (1872),  s.  6'iO,  pro- 
ceedings under —  Essential  particulars  to  be 
stated — "  Dispute,  "  meaning  of. — A  M-igistrate, 
acting  under  s.  530  of  the  Crim.  Pro.  Code, 
must  fir.Ht  record  a  proceeding,  setting  forth 
that  he  is  satisfied  that,  a  dispute  like  y  to 
induce  a  breach  of  the  peace  exists  conyeruing 
land,  &G.,  and  this  proceeding  must  s^ate  'he 
grounds  upon  which  he  is  so  satisfied.  The 
proceeding  ilself  ought  to  contain  all  the  parti- 
culars essential  to  give  the  Magistrate  jurisdic- 
tion, and  reference  to  any  other  document,  e.g., 
a  police  report,  ought  not  to  be  necessary  in 
order  to  the  ascertainment  of  those  essential 
particulars.  (33  C.  352  =  2  C.L  J.  S'59  =  9C. 
W.N.  1065,  F.B.,  8  Cr.  L.J.  170=1  S.L.R. 
50,  7  C.  46,  D.)  The  term  "dispute,"  ins.  530 
of  the  Crim.  Pro.  Code,  means  a  reasonable 
dispute,  a  bona  fide  dispute,  a  dispute  between 
parties,  who  have  each  some  semiilanoe  of  right 
or  supposed  right.  Per  Field,  J,  GOBIND 
CHANDER  MOITRA  V.  ABDUL  SaYED,  6  C.  83S 
=  8C  LR.  217. 

(124)  — Crim.  Pro.  Code  (1882),  s.  Ub-Dis- 
pute  as  to  the  right  to  collect  rents — Dispute  as  to 
incorporeal  rights, — A  dispute  as  to  the  rights 
to  collect  rents  is  one  "  concerning  tangible 
immoveable     property"  under    s.    145  of    the 
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■Code.  [F.,  5  A  W.N.  299,  15  C.  527;  R.,  5 
M.L.J.  95  ;  D.,  23  C.  80.]  The  introduction  of 
the  word  "  tangible  "  before  the  words,  "  im- 
moveable property "  in  s.  145  shows  that 
incorporeal  rights  are  excluded  from  the  opera- 
tion    of    the  section.     PrAMATHA    BHUSANA 

Deb  Roy  v.  Doorga  Churn  Bhattachaeji, 
11  C.  413.      [F.,  12  C.  539.] 

(125) — Attornment  by  tenants  to  stranger. — A 
dispute  as  to  the  right  to  collect  rents  is  a 
dispute  concerning  "  tangible  immoveable  pro- 
perty "  under  s.  145  of  the  Code.  (5  C.  L.R 
287,  18  W.R.  Cr.  11  =  9  B.L.R-  229.  110.413. 
F.)  [F.,  16  C.  513;  R..  12  C.W.N.  16  ;  D., 
23  C.  80.]  In  a  dispute  as  to  the  right  of 
collecting  rents  of  certain  land,  the  tenants 
were  paying  rents  to  one  of  the  parties,  up  to 
the  commencement  of  the  dispute  which  led  to 
the  proceeding  under  s.  145,  and,  upon  the 
dispute  taking  place,  they  attorned  to  the  other 
party  by  real  or  pre'ended  payments.  Held, 
that  such  attornment  by  the  tenants  did  not 
put  an  end  to  the  tenancy  and  to  the  right  of 
the  persou,  who  was  collecting  rents  up  to  the 
time  of  che  dispute,  to  collect  the  rents.  Held, 
also,  that  such  proceedings  by  the  tenant  could 
not  deprive  him  of  recourse  to  s.  145,  in  c^se  of 
danger  to  the  pea'^e,  to  have  possession  of  the 
right  to  collect  rents  maintained  pending  civil 
proceedings,  Sarbananda  Basu  Mozum- 
DAR  v.  Pran  Sankar  Roy  Chowdhuri,  15 
C.  527.     [F.,  16  C.  513.] 

(126) — Dispute  as  to  right  to  collect  rent  of 
land. — A  dispute  about  the  right  to  collect  the 
rent  of  lands  from  the  tenant  in  possession  is  a 
dispute  concerning  tangible  immoveable  pro- 
perty within  the  meaning  of  a.  145,  Grim  Pro. 
Code.  RAMASAMI  v.  DANAKOTI  AMMAL,  12 
M.  88  =  2  Weir  100.     [B..  5  M.L.J.  95.] 

(127) — Dispute  as  to  collection  of  rents. — Held, 
that,  where  there  is  no  dispute  between  the 
parties  as  to  the  extent  of  their  respective  shares 
in  a  village,  such  extent  having  been  declared 
by  the  Civil  Court,  or  as  to  the  fact  of  their  bemg 
in  possession,  but  the  dispute  is  only  as  to  who 
is  entitled  to  collect  the  rent  from  the  tenants, 
the  Criminal  Courts  have  no  jurisdiction  to  take 
proceedings  under  s.  145,  Crim.Pro.  Code,  1898, 
inasmuch  as  a  dispute  about  the  collection  of 
rent  from  the  tenants  is  not  a  dispute  about  the 
rents  or  profics  of  land  within  the  meaning  of 
S.  145.  MOHAMMED  FaZIL  v.  MOHAMMED 
ABDUL  SAMAD,  10  0  C.  89  =  5  Cr  L.J.  394. 

(128)— Grim.  Pro.  Code,  s.  Ii5— Dispute  as 
to  the  right  to  collect  rents— Extent  of  the  pro- 
perty in  dispute — Possession  by  receipt  of  rent — 
Payment  of  rent  to  the  other  party  three  months 
anterior  to  the  institution  of  proceedings. — A 
proceeding,  under  s.  145,  is  not  limited  to  dis- 
puted possession  between  parties  in  immediate 
occupation  of  a  tangible  immoveable  property, 
but  IS  intended,  also,  to  apply  where  the  dis- 
puted possession  consists  of  receipts  of  rents 
from  tenants  in  actual  possession.  Similarly, 
the  operation  of  the  section  cannot   be  limited 
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by  any  rule  which  would  depend  upon  the  area 
of  the  property  in  dispute,  [fl  ,  6  C.W.N.  206  ; 
D.,  23  0.  80  ]  Where  one  of  the  parties  to  a 
dispute,  under  s.  145  of  the  Code,  admitted  that 
the  other  party  was  in  possession  of  the  property 
by  receipt  of  rent  up  to  a  period  some  three 
months  anterior  to  the  institution  of  the  pro- 
ceedings under  s.  145,  the  act  of  the  Magistrate 
in  declining  to  examine  more  than  a  limited 
number  of  witnesses  on  the  point  of  possession 
from  that  period  up  to  the  date  of  institution  of 
proceedings  would  not  account  to  such  irregula- 
rity as  to  justify  the  intervention  of  the  High 
Court,  inasmuch  as  payment  of  rent  to  the 
other  party  for  that  short  time  would  not 
amount  to  dispossession  of  the  party,  previ- 
ously in  possession.  ABHAYESSARI  DebI  v. 
Shidhessari  Debt,  16  C.  5i3.  (15  C.  527,  F.) 

(129)— CruM.  Pro.  Code  (1882),  s.  Ub- Pro- 
ceedings under,  nature  of — Process  to  enforce 
attendance  of  winfssps.— Proceedings  under 
s.  145  of  the  Grim.  Pro.  Code  should,  from  their 
nature,  be  regarded,  on  all  points  of  procedure, 
as  summons  cases.  Although  it  is  discretional 
with  a  Magistrate  to  issue  summonses  on 
witnesses  cited  in  such  a  case,  yet,  when  an 
application  for  the  issue  of  processes  to  secure 
the  attendance  of  witnesses  is  made  at  a  proper 
time,  the  Magistrate  should  not  arbitrarily 
refu.=e  his  assistance.  Such  an  application  for 
summons  ought  not  to  be  refused  simply  because 
a  large  number  of  witnesses  is  meotioied 
therein.  HURENDRO  NARAIN  SiNGH  CHOW- 
DHRY  v.  BHOBANI  PREA  BARUANI,  H  C.  762. 
[Diss.,  32 C.  1093  =  2G.L  J.  280  =  2Gr  L.J.  679; 
F.,  21  C.  29;  Expl-,  30  C.  508=7  C.W.N.  404.] 

(im)—Crim.  Pio.  Code  (1882),  s.  U5— Joint 
trial  of  different  claims — L(-gality. — In  a  dispute 
regarding  possession  of  708  bighas  of  land 
belonging  to  a  zemindar,  the  parties  to  the  dis- 
pute being  persons  interested  as  tenants  under 
the  zemindar,  and  persons  claiming  under  the 
same  zemindar,  to  be  interested  in  v.xrious 
portions  of  the  land  as  their  maurasi  jote  in 
difierent  quantities  and  under  interests  acquired 
at  different  times,  the  Magistrate  tried  the  case 
together  and  passed  an  order  in  favour  of  the 
former  directing  that  they  as  a  body  should 
remain  in  possession  until  evicted  therefrom,  by 
the  order  of  a  Civil  Court.  Held,  that  the 
procedure  adopsed  by  the  Magistrate  was  pre- 
judicial to  the  maurasi  tena'ics,  and  that  the 
order  was  open  to  the  objection  that  it  would 
render  necessary  the  making,  as  defendants  in 
the  civil  suit,  of  a  multitude  of  persons  who 
were,  by  the  terms  of  the  order,  held  to  be  in 
possession.  The  proceedings  were  get  aside. 
kuTUBUL  Singh  v.  Uma  Singh,  15  C.  31. 
[fi.,  6  C.W.N.  206] 

(131)— Criw.  Pro.  Code  (1882).  s  lib— "  Par- 
ties concerned  in  the  dispute  " — Substitution  on 
the  death  of  one  of  the  parties — Validity. — Held 
by  Petherani,  C.J.,  and  Trevelyan,  J.  (Rampini, 
J.,  dissenting).  Since  the  possession  to  be 
enquired  into  under  s.  145  of   the  Code   is  the 
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possesaioD  at  the  time  of  the  initiation  of  the 
prooeedings,  the  words  "  parlies  in  such  dispute  " 
must  mean  also  parties  ooncetned  at  the  time 
of  the  initiation  of  the  prooeedings.  There  is 
no  power  to  introduce  father  to  son,  or  in  any 
way  introduce  parties  not  concerned  in  the 
original  dispute.  Per  Rampini,  J,: — The  pre- 
limioary  proceedings  refetrod  to  in  s.  145  may, 
and  in  many  cases  must,  p-irtake  of  the  charac- 
ter of  a  general  citation  to  the  parties  concerned 
in  the  dispute  to  appear  before  him,  and  it  is 
not  necessary  for  the  Magistrate  to  confine  his 
•final  order  to  the  parties  whom  he  may  have 
named  in  his  preliminary  proceedings.  BECHU 
8HBIKH  V.  Deb  KUMARI  DASI,  21  C.  404. 
IR.,  18  M.  41.] 

(132)— CHto.  Pro.  Code  (1882),  ss.  145  and 
14:8— Order  for  costs  —  Amount  not  specified  — 
■Right  of  successor  in  cffice  to  assess  the  costs — 
Order  for  costs  not  made  lor  a  long  time  after 
decision — Notice— Rt  vision  by  High  Court. — 
Under  s.  148  ot  the  Code,  only  the  Magistrate 
who  passes  the  decision  is  authorised  to  mako 
an  order  as  to  payment  of  costs.  Where  h 
Magistrate  who  passed  an  order  under  s.  145  of 
the  Code  awarded  costs,  but  did  not  specify  the 
amount,  held,  that  his  successor  in  office  had 
no  power  to  p-ls^^  an  order  assessing  such  costs, 
when  the  application  lor  such  assessment  is 
made  more  than  two  years  after  the  order  for 
costs  had  been  mado  by  his  predecessor. 
BHOJAii  Sonar  v.  Nirban  Singh,  21  C.  609. 
[Diss.,  23  C.  37;  R.,  2-2  C.  887,  10  G.W.N.  1030. 
11  Gr.  L.J.  335  =  5  Ind.  Cas.  943  =  13  O.C.  66 ; 
D.,  22  C.  884  ] 

(133) — Proceedings  relating  to  — Order  as  to 
costs. — Where  a  Magistrate,  in  giving  a  deci- 
sion under  s.  145  of  i.he  Code,  made  also  an 
order  for  costs  under  s.  148,  lield,  that  the 
assessment  of  the  costs  may  bo  made  by  his 
successor,  on  an  application  made  within  a 
reasouatld  time.  The  award  of  costs  under 
s.  145  is  of  a  quasi  civil  character  and  indeed  the 
language  of  bbe  section  appears  to  have  been 
borrowed  from  s.  219  of  the  Code  of  Civil 
Procedure,  and  it  is  not  necessary  in  civil  cases 
that  the  cobts  should  be  assessed  or  taxed  at  the 
time  of  the  decisioD,  or  by  the  t-ame  ofiioer  who 
decided  the  case.  GIRIDHAR  CHATTERJEE  v. 
EBADULLAH  NasKAR,  22  C.  384.  (21  C.  609, 
D.)  [F.,  23  C  37  ;  R..  29  M.  373,  13  O.C.  66  = 
11  Cr.  L.J.  385  =  5  Ind.  Cas.  943  ] 

(184)  — Order  to  as  to  costs.  —  The  award  of 
costs  under  s.  148  of  the  Code  is  a  quasi  civil 
proceeding,  and  should  be  made  by  the  Magis- 
trate at  the  time  of  passing  the  decision, 
(compare  s.  218  of  the  Code  of  Civil  Procedure). 
Where  the  order  for  costs  was  not  made  for  a 
long  time  after  the  decision  owing  to  delay 
arising  from  the  action  of  the  objectors,  the 
High  Court  declined  to  interfere  with  the  order 
80  made,  under  s.  437  of  the  Code,  as  there  was 
no  suggestion  that  the  order  was  unjust  or 
•improper   on  the  merits.     BiNODA    SUNDARI 
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Chowdhurani  v.  Kali  Kristo  Pal  Chow- 
DHURY,  22  C.  387.  [fi.,  29  M  373,  10  C.WN. 
1030,  13  O.C.  66=5  Ind.  Cas.  943=11  Or.  L.J. 
335,  15  C.W.N.  811  =  12  Cr.  L.J.  376  =  11  Ind. 
Cas.  144.] 

(135)— Order  for  payment  of  costs. — When  an 
order  for  the  payment  of  costs  under  s.  148  has 
been  made  by  the  Magistrate  decidiDg  the  case, 
another  Magistrate  has  jurisdiction  to  assess 
the  amount  of  costs.  MahoMED  ErsHAD  ALI 
KH.\N  CHOUDHRY  v.  SARODA  PROSAD  Shaha, 
23  C,  37.  (22  C.  384,  F.;  21  C.  609,  R)  [R-, 
10  C.W.N.  1030,  11  Cr.L.J.  335  =  5  Ind.  Cas. 
943=13  O.C.  66.] 

(136) — Order  as  to  costs. — Proceedings  under 
ss.  145  and  148  are  quasi  civil  in  their  nature. 
The  iutention  of  s.  148  would  seem  to  be  that  an 
order  for.  and  the  assessment  of,  costs  should  be 
made  at  the  time  in  the  presence  of  the  parties. 
Therefore  such  costs  should  not  be  ordered  and 
assessed  by  the  Magistrate  after  a  long  interval 
and  without  allowing  all  the  parties  aSected,  an 
opportunity  to  appear  and  show  cause.  QUBBN- 
Empress  V.  TOMIJUDDI,  24  C.  757.  [R.,  29 
M.  373,  11  Cr.  L.J.  335  =  5  lod.  Cas.  943  =  13 
OC.  66,  12  Cr.  L  J.  376  =  11  Ind.  Cas.  144  = 
15  C.WN.  811;  D..  21  Ind.  Cas.  170  =  14  M.L. 
T.  195  =  1913  M.W.N.  771  =  14  Cr.  L-J.  570.] 

(137)— Criw.  Pro.  Code  (18S2),  ss.  147,  107-- 
Julkur  right— Jurisdiction  of  Magistrate — Evi- 
dence of  imminent  danger  of  breach  of  the  peace 
— Dispute  concerning  casement— Proper  proce- 
dure.—  Although  a  Magistrate  is  not  entitled  to 
proceed  under  s.  145,  when  a  dispute  arises 
before  him  concerning  the  exercise  of  a  julkur 
right,  still  he  might  take  action  when  such  dis- 
pute arises  under  s.  147,  and  the  words  "  the 
right  to  do  or  prevent  the  doing  of  anything  in 
or  upon  any  tangible  immoveable  property" 
cover  such  a  case.  (23  0.  55,  F.)  In  order  to 
give  jurisdiction  to  a  Magistrate  under  s,  147, 
he  must  be  satisfied  from  Police  report,  or 
other  materials,  that  there  is  an  imminent 
danger  of  a  breach  of  the  peace  resulting  from 
a  dispute  between  the  parties  concerned.  Where 
the  materials  before  the  Magistrate  do  not  dis- 
close the  existence  of  suoh  a  dispute,  the  order 
made  by  him  under  the  section  would  be  entirely 
void,  and  the  defect  is  not  remedied,  even  if  it 
appears  from  the  evidenc",  taken  in  the  course 
of  the  trial,  that  there  was,  at  the  date  of  the 
initiation  of  the  proceedings,  a  dispute  likely  to 
cause  a  breach  of  the  peace.  (20  G.  520,  R.) 
[Diss.,  10  C.W.N.  '267  =  2  Cr.  L.J.  670  =  2  C.L, 
J.  271  =  33  G.  33;  R.,  9  G.W.N  1046  =  2  Cr.  L.J. 
618  =  2  G.L  J.  241  =  33  C.  68.]  The  proper 
course  for  a  Magistrate  to  follow  in  a  case  under 
3.  147  is  to  biud  down  such  of  the  persons  as 
are  likely  to  disturb  the  peace  under  s.  107,  it 
the  case  involves  a  long  and  complicated 
inquiry  and  the  presence  of  a  great  number  of 
people.  Kali  Kissen  Tagore  v.  anund 
CHUNDER  ROY.  23  C.  5S7.  (210.  727,  F.)  [R., 
46  P.L.R.  1903.] 
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{138)— Crim.  Pro.  Code  (1898),  s.  Ii5— Dispute 
as  to  possession  of  julkur — Civil  Court  decree — 
Duty  of  Magistrate. — Where  proceedings  are 
taken  under  s.  145,  regarding  a  dispute  as  to 
the  boundaries  of  a.  julkur  right,  subsequent  to 
a  Civil  Court's  decree,  defining  such  boundaries, 
the  trying  Magistrate  is  to  follow  that  decree 
and  not   to  attempt    to    an  explanation  of    it. 

Pani  Bhushan  v.  Jamirkuddin  Mundal, 

6  C.W.N.  161. 

(139)— Crim.  Pro.  Code  (1882),  s.  Ub—' Par- 
ties concerned  " — Addition  of  parties  subsequent 
to  the  initial  proceedings — Joint  trial  of  three 
cases  under  section,  validity  of. — A  Magistrate's 
duty,  before  he  initiates  proceedings,  is  not  only 
to  be  satisfied  that  a  dispute  exists,  but  to 
ascertain,  as  far  as  possible,  who  are  'concerned 
in  the  dispute  '  so  that  they  may  be  required  to 
attend,  in  order  that  the  question  of  possession 
may  be,  as  far  as  possible,  settled.  There  is  no 
power  during  the  course  of  .the  proceedings  to 
add  parties  unless,  in  the  initial  proceeding,  the 
Magistrate  is  satisfied  that  they  are  concerned 
in  the  dispute,  any  more  than  there  is  a  power 
to  substitute  parties.  If  in  the  course  of  the 
proceedings,  it  appears  to  the  Magistrate  that 
it  is  absolutely  necessary  that  other  parties 
should  be  required  to  attend  and  he  is  satisfied 
that  they  are  concerned  io  the  dispute,  the  only 
course  open  to  him  is,  if  he  be  empowered  in 
that  behalf  and  he  is  siti.sfied  that  danger  of  the 
breach  of  psace  still  exists,  to  initiate  a  new  pro- 
ceeding. Protab  Narain  Singh  v.  Rajen- 
DRA  Narain  Singh,  24  C.  35  =  1  C.W.N.  3, 
F.B.  (21  G.  29,  Disc.)  [Overruled,  30  C.  155, 
P.B,  ;.P.,  27C  892,5  C.W.M.  900,  6  C.W.N. 
101;  B.,  24  B.  527  ;  D.,  25  G.  423,  4  G.W.N. 
753.] 

{UO)—Crim.  Pro.  Code,  1898,  s.  U5— Proce- 
dure under— Joint  trial  of  three  cases. — A  Magis- 
trate must  deal  with  a  case  under  s.  145,  Crim. 
Pro.  Code,  1898,  as  it  is  originally  instituted. 
If  he  finds  that  he  cannot  do  so  in  respect  to 
one  side,  because  they  are  not  parties  to  the 
dispute  or  because  it  has  been  shown  that  no 
breach  of  the  peace  is  likely  to  occur  from  any 
action  of  theirs  he  should  put  an  end  to  the  case. 
He  is  not  competent  to  add  parties  after  the 
institution  of  the  proceedings.  Whore  parties 
in  three  cases  under  s.  145  are  not  the  same, 
the  Magistrate  is  not  competent  to  try  all  the 
three  cases  together,  although  the  parties  con- 
sent to  the  adoption  of  such  a  procedure. 
Evidence  already  taken  may  be  accepted  in  one 
of  these  cases,  but  the  other  cases  must  be  tried 
separately.     RAJKUMAR  SINGH    v.  MAHADEO 

Singh,  4  C.W.N.  748. 

(141)— Crim.  Pro.  Code  (1882),  ss.  144  and 
145 —  Pmver  of  District  Magistrate  over  subordin- 
ate Magistrate  to  direct  institution  of  proceedings 
under  s.  145.— Where  a  Sub-Diviaional  Magis- 
trate, having  regard  to  the  circumstances  of  a 
case  before  him,  held  that  proceedings  should 
be  taken  under  s.  144  and  made  an  order 
accordingly,    held,     that  a  District  Magistrate 
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had  no  authority  to  direct  the  Sub-Divisional 
Magistrate  to  take  proceedings  under  s.  145  and 
that  there  was  nothing  in  the  Code  of  Criminal 
Procedure,  or  in  any  other  law,  authorising  the 
District  Magistrate  in  such  a  case  to  direct  pro- 
ceedings to  be  taken  under  s.  145.  KaILASH 
Chandra  Pal  v.  Kunja  Behari  Poddar, 
24  C.  391  =  1  C.W  N.  393.     (20  C.  520.  F.) 

(142)— Crim.  Pro.  Code  (1882).  ss.  107  and 
145 — Dispute  regarding  land  likely  to  cause 
breach  of  peace — Proper  proceedings. — In  a  dis- 
pute regarding  a  piece  of  land  likdy  to  cause  a 
breach  of  the  peace  the  procedings  should  be 
instituted  under  s.  ]45  and  not  under  s.  107. 
The  efieot  of  passing  an  order  in  such  a  case 
under  s.  107  would  have  the  effect  of  bitding 
down  only  one  of  the  parties  to  the  dispute, 
leaving  the  other  party  free,  without  any 
adjudication  upon  the  question  as  to  which  ef 
the  two  parties  is  in  possession.  DOBGOBIND 
Chowdhry  v.  Dhanu  Khan.  25  C  559. 
[Diss.,  26  M.  471  =  2  Weir  56,  5N  L.R.  94  =  3 
Ind.  Gas.  64  =  10  Cr.  L  J.  221;  F.,  35  G.  117  =  6 
C.LJ.  697  =  6  Cr.  L.J.  393,  6  C.WN.  8^3; 
7J.,  .39  C.  150  =  14  C.L.J.  429  =  16  C  W.N.  83  = 
12Cr.L.J.  669  =  12  Ind.  Gas.  833;  D,,  30  C.  112, 
2  S  L.R.  18,  Cr.  =  10  Cr.  L  J.  231.] 

(143)— Crim.  Pro.  Code  (1898),  s.  145 -Pro- 
ceedings  under  section — High  Court's  fowers  of 
interference— Order  of  Magistrate —  Decisio^i  of 
Civil  Court — Duty  of  Magistrate. — The  power 
of  revision  to  be  exercised  by  the  High  Court  in 
proceedings  under  s.  145,  is  limited  to  matters 
of  jurisdiction,  i  e,  to  say,  to  oases  in  which  it 
is  found  that  the  Migistrate,  by  taking  proceed- 
ings under  s.  145,  has  actad  without  jtirisdio- 
tion.  [F.,  2-3  AW  N.  74  =  24  A.  315,  4  L.B.R. 
75;  R.,5  O  C.  1,  33  G.68  =  2CL.J.  241  =  9 
C.W.N.  1046,  F.B  ='2  Cr.  LJ.  618.]  The 
object  of  s.  145  is  to  enable  a  Migistrate  to 
intervene  and  to  pass  a  temporary  order,  in. 
regard  to  the  possefsion  of  the  property  in 
dispute,  having  efiect  until  the  actual  right  of 
one  of  the  parties  has  been  determined  by  any 
competent  Court.  It  is,  consequently,  his  duty, 
when  that  rieht  has  been  declared  within  a 
time  not  remote  from  his  taking  proceedings,  to 
maintain  an  order  which  has  been  passed  by 
any  competent  Court ;  and,  therefore,  to  take 
proceedings  which,  necessarily,  must  have  the 
effect,  of  modifying  or  even  cancelling  such  an 
order,  is  to  assume  a  jurisdiction  which  the  law 
does  not  contemplate.  DAULaT  KoeR  v. 
Rameswari  KOERI,  26  0.  625  =  3  C.W.N  461. 
[F.,  5  C.W.N.  563,  29  0.  208,  2  A.L.J.  274  ; 
F.  &  Expl.,  6  Bom.  L.R.  246;  iJ.,  23  P.R, 
1902,  Cr.  =  135  P. L.R.  1902;  £).,  10  G.W.N. 
257  =  2  G.L.J.  271  =  2  Cr.  L.J.  670  =  33  0.33, 
15  Cr.  L.J.  559=16  ML.T.  52  =  24  Ind.  Gas. 
907  =  1914  M  W.N.  798.] 

(144) — S.  145 — "  Parties  concerned"  meaning- 
of  the  term— Omission  to  add  necessary  party, 
effect  of — Dispute  as  to  collection  of  re>Us,  neces- 
sary parties  to — Zainindar  and  tenant— Altera- 
tion of  character  of  proceedings   by  succeeding- 
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Magistrates — Eevisional  powers  of   Htgh  Court 
— Charter  Act,  s    15.  —  The  expression  "parties 
concerned  "  iu  s.  145  does  not  necessarily  mean 
only  the  parties  who  are  dinputing,  but  includes 
also  persons  who  are  interested  in  or  are  claim- 
ing a  right  to,  the   property    in    dispute.     The 
section  contemplates  one  proceadiag  against  all 
the  parties  kuc  wn  to  ba  concerned  in  the  dispute 
so  as   to   conclude   the    matter    definitely   and 
finally,  so  far   as  the  Criminal  Courts  are  con- 
<3erned.     The  question  of  leaving  out  parties  or 
instituting    proceedings   against    wrong  parties 
is  not  a    mere    irregularity    but   is  a    question 
ftfiecting  jurisdiction.      {_F.,  5  C.W  N,  429  =  28 
C.  446';  E.,  5  C  W.N.  900,  6  C.W.N.  101,  .30  0. 
155,  24  P.W.R.  1907,  C!r.=6  Cr.L.J.  113=7  P. 
R.  1907,  Or.  =  11  P.L.R    190P  ;  D-,  2'i  A.W.N. 
111  =  24  A.  443  ]  Where  in  a  dispute  concerning 
the      ownership     of      land       between     certain 
Zemindars  and    th^ir  tenants   on  one  side,  and 
other  Zimindurs  and  their  tenants  on  the  other, 
the  dispute  not;  being   coufined  to  the    rights  of 
the  rival  Zemiuda^s    to  collect  the  rents,    the 
Zemindars  were  made  parties,  but  the  tenants 
were  not,  Held  (by    Amir  AH  and  Stanley.  J  J.) 
that  the  presence  of  the  tenants  was  essentially 
necessary  lor  the  proper    and  efiectual   decision 
of   the     case  and    that    the   omission     of    the 
Magistrate  to  join    them  as   parties  was  illegal 
and  withoui.  jurisdiction.    Per  Prinsep.  J.  contra. 
— The  omii-sion  to   join  the    tenant    could   not 
vitiate  an  order  as    between  the    Zemindars,  on 
an  objection  that  it  is  wichout  jurisdiction,  and 
that  no   question    of  jurisdiction   arose   in  this 
matter.     Where,    upon  a    report    of  the   police 
that  a  dispute  was  likely  to  lead  to  a  breach  of 
the  peace  and  was  one  concerning    the   actual 
possession  of  land,    a  proceeding  under  s.    145 
was  taken,  and    subsequently    upon    the   same 
material  this  proceeding  was  revised  by  a    suo- 
ceeaing  Magistrate   and  one   of  the   aUerationa 
made  was,  that  the  dispuie  as  regards  possession 
of  laud  was   changed   into  dispute   relating    to 
collecuon  of  rent,    hehi,    that    the    recordmg  of 
the  subsequent  order    was  an  abuse  of  jurisdic- 
tion, espeonlly  when    the   report,   on    which    it 
rested  did  not    eive  any   information   as  to  any 
dispute  regarding    the   collection    of  rent,    but 
simply  had  a  reference  to  the  actual    possession 
of  a  piece  of   land  by  two  rival  sets   of   tenants 
claiming  to  hold  under  two  rival  sets  of  Zemin- 
dars.    Per  Prinsep,  J. — A  case,  under  s.  145,  is 
not  one  with  which  the  High  Court  can  deal  as 
a  Court  of  revision  under  the   Code  of  Criminal 
Procedure      Such  cases   are  expressly  excluded 
from  its  cognisance,  as  a  G  lurt  of  revision  under 
that  Code.     Its  powers   are  under    the   Charter 
Act  and  these  can  be   exercised  only  in  respect 
of  jurisdiction.    Per  Amir  Ali,  J. — Where  there 
is  an  abuse  of  jurisdiction,  in  a  proceeding  under 
s.  145,  the  High  Court  has  the  power  to  interfere 
both  under    its    revisional    jurisdiction    as  also 
under  cl.  15  of  the  charter,     LALDHARI  SINGH 

V.  SUKDEO  Narain  Singh,  27  C.  892  =  4  C.W. 
N.  613.  (26  C.  188,  21  0.  29,  F  ;  24  C  55,  R) 
[F.,  28  C.  446  =  5  C.W.N.  429;  AppL,  38  C.  889 
=  12  Cr.  L.J.  403  =  lllnd.  Cas.  592  ;  R.,  24  A. 
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443  =  A.W.N.  1902,  111,  28  C.  709.  30  C.  155, 
33  0.68  =  2  G.L.J.  241  =  9  C.W.N.  1046.  5  C.W. 
N.  900.  6  C.W.N. 101,  6  Cr.  L.J.  Ii3  =  7  P.R. 
1907,  Cr.  =  11  P.L.R.  1908  =  24  P.W.R.  ]t07, 
Cr.,  2  L.B.R.  239,  5  O.C.  1,  23  P.R.  1902,  Cr. 
=  135  P.L.R.  1902.] 

(145)— Criw.  Pro.  Code  (1898).  s.  Ut— Refusal 
of  Magistrate  to  issue  process  for  attendance  of 
ioitnes'<es. — Where,  in  a  proceeding  under 
s.  145,  one  of  the  parties  was  unable  to  procure 
the  attendance  of  any  of  the  witnesses  cited  by 
him,  and  his  opponent  was,  consequently, 
declared,  upon  the  unrebutted  evidence  produced 
by  them,  to  be  in  possession  of  the  land  in 
dispute,  held,  the  Magistrate  acted  without 
jurisdiction  in  refusing  to  issue  process  for  the 
attendance  of  the  witnesses  cited  by  that  party. 
Madhub  Chandra  Tanti  v.  Martin,  30  C. 
508.  Note.  [Diss.,  32  C.  1093  =  2  C.L.J.  280, 
30  C.  508,  81  C.  685.] 

(146)— Criw.  Pro  Code  (1898).  s.  145  (1)— 
Omission  of  Magisit  ate  to  st'^de  his  grotind  for 
apprehending  breach  of  peace — Reiertnce  by 
Magistrate  to  the  Police  report  containing  such 
grounds,  sufficiency  of, — The  question  referred 
to  the  Full  Bench  in  this  case  was  "  whether 
an  initial  order  by  a  Magistrate,  under  s.  145, 
cl.  (1)  of  the  Code,  is  defective  because  it  is  not 
self  contained  and  does  not  state  in  express 
terms  the  grounds  upon  which  he  is  satisfied 
that  a  dispute  likely  to  cause  a  breach  of  the 
peace  exists,  when  such  grounds  appear  in  the 
police-report  on  which  the  order  is  founded  and 
to  which  it  makes  reference."  Beld  there  has 
been  substantial  compliance  with  sub-s.  (1) 
of  s.  145  and  the  question  must,  therefore,  be 
answered  in  the  negative  in  accordance  with 
the  view  taken  in  the  cases  of  Goluck  Chandra 
Pal  V.  Kali  Charan  De,  13  C.  175,  and  Dhanput 
Smgh^.  Chatterput  Singh,  20  C.  5)3.  Per 
Ohof>e,  J. — The  proceediug  drawn  up  by  the 
Magistrate  refers,  in  express  terms,  to  the 
Police-report  which  sets  out  sufficient  grounds 
showing  that  there  was  a  likelihood  of  a  breach 
of  the  peace  and  the  Magistrate  expressly  states 
that  he  is  satisfied  upon  such  Police-report  that 
there  is  an  imminent  danger  of  a  breach  of  the 
peace.  In  this  view,  therefore,  tber^  has  been 
a  substantial  compliance  by  the  Magistrate 
with  the  rtqiairements  of  cl.  (ll,  s.  145  of  the 
Code.    KHOSH    MAH0M.\D   SIRKAR   V     NAZIR 

Mahomed,  33  C.  352  =  9  C.W.N.  1055  =  2  C. 
L.J.  259,  F.B.=2  Cr  L.J.  637.  [F.,  32  G.  1093 
=  2  0  L.J.  280,  17  M.L.J.  449;  R.,  b  C.L.J. 
611,  4  M.L.T.  213,  8  Cr.  L  J.  170.  i  SL.R. 
50,  Cr.;  Disc.  36  M  275  =  23  M  L  J.  499  =  12 
ML  T.  4,39  =  1912  M.W.N.  1154  =  17  Ind.  Cas. 
65  =  13  Cr.  L  J.  753.] 

(147) — Grim.  Pro.  Code,  s,  147 — Record  of 
grounds  for  being  satisfitd  of  the  existence  of  a 
dispute  likely  to  cause  a  breach  of  the  ptace — 
Parlies  to  proceeding  under.  Though  s.  147 
requires  that  a  Magistrate  must  be  satisfied 
upon  materials  before  him  that  a  dispute  likely 
to  cause  a  breach  of  the  peace  exists  concerning 
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ths  right  to  do  or  prevent  the  doing  of  anything 
in  or  upon  any  tangible  immoveable  property, 
before  he  can  institute  proceedings  under  that 
sectiion,  it  does  not  require,  as  s,  145  does,  that 
he  must  formally  record  a  proceeding  stating  the 
grounds  of  his  being  satisfi'::d  as  to  the  existence 
of  a  likelihood  of  a  breach  of  the  peace.  The  pro- 
per parties  to  a  proceeding  under  s.  147  are  the 
persons,  who  are  claiming  a  proprietary  right 
in  the  tangible  immoveable  property  in  question. 
An  order  under  the  section  made  against  a 
manager  of  a  Coal  Syndicate  is  not  an  order 
made  against  the  proper  party,  when  it  is 
proved  that  he  has  no  interest  in  the  land 
in  dispute.  MILLAR  v.  RAJENDRA  NATH 
CHOWDHRY,  2  C.W.N  670.  (21  G.  7-27.  F.;  23 
C.  55,  R.)     [fi.,  31  C   48.] 

(148)— Crim.  Pro.  Code  (189S),  s.  145  (5)— 
Power  of  Magistrate  to  add  parties  to  the  pro- 
ceeding—  Final  order  under  s.  146 — Proper 
parties. — CI.  (5)  of  s.  145  does  not  enable  a 
Magistrate  to  add  parties  to  the  proceeding.  It 
merely  enables  a  stranger  to  come  in  and  show 
that  no  such  dispute  likely  to  cause  a  breach  of 
the  peace  concerning  any  land,  etc.,  exists  or 
has  existed.  He  does  not  become,  nor  can  he 
be  made  a  party  to  the  dispute  which  he  seeks 
to  showhas  never  existed.  [P.,  5  C.W.N.  900  ; 
B-,  2?  C.  892.]  Judicial  proceedings  cannot 
bind  a  person  who  is  not  a  party  to  them.  A 
final  order  under  s.  146,  Crim.  Pro.  Code,  cannot 
be  made  against  persons  not  made  parties  to  a 
proceeding  under  s.  145  or  not  regarded  as  such 
by  the  Magistrate.  I'ersons  who  are  found  from 
the  Police  report  to  be  concerned  in  a  dispute 
regarding  Unds,  and  who  are  brothers  of  the 
original  party  living  in  joint  mess  and  belong- 
ing to  a  joint  undivided  family,  ought  to  be 
made  parties  to  the  proceedings   under  s.    145. 

JANOKI  Nath  Roy  v.  Queen-Empress,  3 
C.W.N.  329. 

(149)— Crim.  Pro.  Code  (1898),  ss.  107,  145— 
Likelihood  of  breach  of  the  peace  resulting  from 
wrongful  act  ot  the  aggressing  party.  — W here  a 
Magistrate  had  found  that  persons  who  attempt- 
ed to  do  bastu  puja  on  a  waste  land  were  not 
entitled  to  perform  it,  held,  that,  if  the  persons 
opposing  it  acted  properly  and  within  their 
rights,  there  was  no  reason  to  suppose  that  any 
breach  of  the  peace  was  likely  to  be  committed, 
but  that,  if  the  Magistrate  were  to  find  that 
there  was  likely  to  be  some  dispute  regarding 
the  possession  of  the  waste  land,  the  proper 
ccurse  for  him  to  take  would  be  to  institute 
proceedings  under  s.  Ii5.  Bejoy  SINGHa 
Neogi  v.  Empress,  3  C.W.N.  463.  [R  ,  35 
C.  117=6  G  L  J.  697  =  6  Cr.  L.J.  398  ] 

(150)— Crt??i.  Pro.  Code,  s.  145 — Complaint  of 
offences  not  involving  breach  of  the  peace — Dis- 
pute regarding  lands. — The  mere  fact  that  a 
person  complains  of  being  dispossessed  of  his 
land  is  no  reason  for  the  institution  of  proceed- 
ings under  s.  145,  Crim.  Pro.  Code,  if  the 
petition  made  by  the  complainant  refers  only 
to  the  commission  of  various  offences,  none  of 
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which  necessarily  involves  a  breach  of  the 
peace.  KESU  alias  KBSHWAR  SINGH  v.  MOTI 
MOLLAH,  i  C.W.N.  57. 

(151) — Crun.  Pro.  Code,  s.  522 — Order  under 
the  section,  when  can  be  made. — An  order  under 
s.  522  must  be  made  simultaneously  with  the 
order  of  conviciion.  MOHAN  THETA  v.  RAI- 
CHANDBasui,  i  C.W.N.  308.  (v!  C.W.N.  .305 
=  25  0.  434,  R  )  [DiMopr.,  15  Cr.  L.J.  275  = 
23  Ind.  Cas.  483=  15  P  R.  1914,  Cr.  =  112  P.L. 
R.  1914  =  14  P.W.R.  1914,  Cr  ;  Expl,  14  Cr.L. 
J.  172  =  19  Ind.  Cas.  172  ] 

(152)  — GriTO.  Pro.  Corfe (1898).  s,  li5— Dispute 
regarding  land  in  joint  possession. — An  order 
under  s.  145  should  merely  declare  whom  the 
Magistrate  finds  to  be  in  actual  possession  of 
the  property  in  dispute.  It  dees  not  apply  where 
two  parties  are  in  joint  possession  of  that  pro- 
perty and  one  of  them  tries  to  evict  the  other. 
[F..  23  P.R.  1902,  Cr. =  135  P  L.R.  iy02,  7 
C.W.N,  lis,  10  C.W.N.  IQf^S;  R..  8  C.W.N. 
885;  ExpL,  7  0.W  N.  462  ;D.,6  C.W.N.  883.] 
S.  145  of  the  Code  contemplates  a  dispute 
between  two  partie?^,  each  of  wiiom  asserts  the 
right  to  hold  actual  possession  of  the  property 
as  against  the  other,  and  not  a  dispute  between 
a  party  claiming  to  hold  joint  possession  and 
another  contesting  sue*!  right.  TARUJAN 
BIBEE  v.  ASAMUDDI  BEPARI,  4  C  W.N.  426. 
[R.,mG.  986=11  Cr  L.J.  -28  =  4  Ind.  Cas. 
696.] 

(153)— S.  U5— Crim.  Pro.  Code—Practice— 
Dispute  betioeen  two  parties  having  joint  right. — 
Proceedings  under  s.  145  cannot  be  instituted 
with  respect  to  a  dispute  bhtvveen  two  parties 
having  joint  right  to  the  lands  in  dispute,  each 
claiming  exclusive  pofsession  thereof.  In  such 
a  case,  if  any  steps  are  necessary  for  the  preven- 
tion of  a  breach  ot  the  peace,  the  Magistrate 
should  proceed  under  s.  107  MaKHan  Lad 
ROY  V.  BARODA  KANTA  ROY,  11  C  W.N.  612 
=  5  Cr.  L  J  295.  [R..  3  Bur.  L  T.  74  =  11  Cr. 
L.J.  655  =  8  Ind.  Cas.  453,  Jl  C.L.J  412  =  11 
Cr  L.J.  370  =  6  lod.  Cas.  544.  15  C.L.J.  184, 
27  M.L.J.  169  ;  D.,  38  C.  889  =  12  Cr.  L.J. 
408  =  11  lud.  Cas.  532  ;  Expl..  40  C.  982  =  17 
C.W.N.  944  =  14  Cr.  L.J.  269  =  19  Ind  Cas. 
511.] 

(154)— Crim.  Pro.  Code,  (1898),. 's  145  and 
147  —  Summary  disposal  ot  a  case  under  s.  147, 
after  local  vispectim — Scope  of  s.  147. — In 
a  matter  under  s.  147.  as  under  s.  145,  the 
Magistrate  is  bound  to  hear  the  evidence 
tendered  by  the  party.  He  cannot  summarily 
deal  with  it  after  an  inspection  of  the  locality. 
[B.,  30  C,  112.]  The  right  of  use  of  land 
contemplated  by  s.  147  is  one  of  an  entirely 
different  description  resembling  a  right  of 
easement,  not  one  arising  from  the  terms  of  a 
contract  between  landlord  and  tenant.  A 
dispute  between  the  landlord  and  his  tenant 
regarding  the  right  of  the  latter  to  reconstruct 
a  gola  is  not  a  matter  properly  coming  under 
s.  147.  The  settlement  of  such  a  dispute  will 
involve    issues  of    right    which    can    only   be 
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properly  determined  by  aOivil  Court.  EMPRESS 
V.  Ganpat  Kalwar,  4  C  W.N.  779.  [Diss  , 
29  M.  97  =  15  M.L  J.  394.] 

(155)— CViw.  Pro.  Code  (1893),  ss.  107,  144, 
145 — Dispute  relating  to  possession — Findings 
as  to  possession  without  instituting  proceedings 
under  s.  145 — Proceedings  under  s,  107,  validity 
of. — In  a  dispuDe  relating  to  the  possession  of 
land,  the  Magistrate  is  not  competent  to  arrive 
at  a  finding  as  to  possession,  except  in  a  judicial 
inquiry  under  s.  145  ;  nor  can  he  rely  on  a 
previous  order  passed  under  s.  51  of  the  Bengal 
Chowkiiiari  Aot.  In  a  dispute  relating  to  the 
possession  of  land  likely  to  cause  a  breach  of  the 
peace,  proceedings  under  s.  107  cannot  be 
properly  institufei.  SORODA  ProSAD  SINGH  v. 

Emperor,  7  C.W  N.  142.  [Diss ,  a  C.  966  = 
10  C  W.N.  28"^  = '2  Or.  L.J.  769;  Not  F.,  10  Or. 
L.J.  221  =  3  Ind.  Caf<.  64  =  5  N.L.R.  94  ;  F.,  25 
A.  537  =  23  A.W.N.  102.] 

(156)— Grim.  Pro  Code  (1898),  s.  145— 
Local  enquiry  by  tryinci  M:g  str ate— Decision 
ba^ed  thereon-  Jurisdiction. — Where,  in  a  pro- 
ceeding under  a.  145,  the  Magistrate  discarded 
the  evidence  on  record  as  unreliable  and  de- 
cided the  case  upon  v?hat  he  saw,  hearJ  and 
inferred  at  a  local  enquiry  hold  by  bimself, 
held  that  the  Mngis'-raie  had  erred  materially 
in  his  jurisdiction  and  his  order  yhouid  be  set 
aside.  Lal  BEHARI  SHAHA  v.  BEJOY  dANKAR 
SIKDAR,  10  C  W  N.  181  =  3  Cr.  LJ.  193.  [R., 
37  0.  340=  11  O.L.J.  335=  14  C.W.N.  422  =  11 
Cr.  L.J.  121=5  Ind.  Cas.  365.] 

(157)— Criw.  Pro.  Code  (1898),  ss.  145  and 
148  (3) — Costs,  order  assessing — Not  ce  to  party 
ordtred  to  piy — Jurisdiction  of  Magistrate  to 
set  aside  his  own  orders  assessing  costs. — A 
Magistrate  may  have  jurisdiction  to  make  an 
order  as  to  the  costs  ot  a  proceeding  under 
s.  145  of  the  Coda,  even  though  the  order  under 
s.  145  of  the  Code  was  passed  by  another 
Magistrate.  Where  a  Magistrate  has  passed 
an  order  assessing  costs  against  a  patty  to  a 
proceeding  under  s.  145  of  the  Code,  without 
any  notice  to  that  party,  he  has  no  jurisdicdon 
to  set  aside  that  order.  Where  a  Mtgistrate 
passed  an  order,  by  which  he  set  aside  his  own 
order,  assessing  costs  against  a  party  to  a  pro- 
ceeding under  s.  145  of  the  Code,  on  the 
ground  that  it  was  made  without  notice  lo  the 
party  ordered  to  pay  the  costs,  held,  that 
both  orders  of  the  Magistrate  must  be  set  aside 
and  the  Magistrate  directed  to  proceed  afresh 
to  assess  costs  after  due  notice  to  both  the 
parties.  DiLBASI  KOER  v.  DEORATI  KOER, 
10  C.W.N.  1030  =  4  Cr.  L.J.  171.  (28  C.  302,  F.) 

(158)— Crim.  Pro.  Code,  s.  U5—Debutter 
estate — Dispute  among  Shebnits  regarding 
management  —  Shebait  entrusted  with  sole 
managem<nt — Possession  as  agt-ni — Joint  posses- 
sion— •Jurisdiction  of  Magistrate. — Possession, 
that  can  be  pleaded  in  a  proceeding  under 
s>  145  of  the  Code,  must  be  possession  based  on 
a  claim  of  right  possession.  The  possession  of 
an  agent    or  a   servant]  which   is   permissive, 
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cannot  give  a  party  to  a  proceeding  a  Incus  standi 
as  against  his  principal  or  master.  The  posses- 
sion of  one  of  several  coshebails,  who,  for 
convenience,  has  been  entrusted  with  tbe  sole 
management  of  the  debutter  estate  is,  as 
regards  the  shebait  right  of  his  co-shebaits, 
that  of  an  agent.  The  agency  can  be  withdrawn. 
A  dispute  between  such  a  person  claiming  sole 
management  and  his  co  shebaits,  who  have 
withdrawn  the  agency  and  claim  to  have  joint 
management  with  him,  is  not  a  fit  subject  for 
a  proceeding  under  s.  145  of  the  Code.  Debutter 
property,  being  by  nature  impartible  and 
inalienable,  the  possession  of  co-shebaits  must, 
necessarily,  be  always  joint  and  as  such  beyond 
the  scope  of  an  order  under  s  145  of  the  Code. 
Nritta  Gopal  Singh  v.  Chandi  Charan 
Singh,  10  C.WN.  1088  =  4  Cr  L.J.  215  [,F., 
36  0  986  =  11  Cr.  L.J.  28  =  4  Ind.  Oas.  696;  R., 
IIOLJ.  412  =  11  Or.  L.J.  370  =  6  Ind.  Gag. 
544,  27  M.L  J.  169.] 

(Ib2)—Crim.  Pro.  Code  (1898).  s.  145— 
Transfer  by  a  District  Magistrate  -Local  juris- 
diction throughout  the  District  — S-  12  (2) — 
Amended  proceedings.— The  jurisdiction  to 
make  a  final  order,  under  s.  145  of  the  Code, 
is  not  personal  to  the  Magistrate,  who  initiates 
Che  proceedings,  and  a  District  Magistrate  may, 
of  his  own  motion,  transfer  a  case  under 
ch.  XII  of  the  Code  to  a  Magistrate  of  the  First 
Class  subordinate  to  him.  A  Magistrate  of  the 
First  Class,  holding  his  Court  at  the  headquar- 
ters, his  local  jurisdiction  throughout  the 
district.  Where  the  Magistrate  added  parties 
and  issued  fresh  copies  of  the  original  proceed- 
ings. Held,  that  the  Magistrate  was  within 
jurisdiction.  RAM  KiSSARE  ROY  v.  DWAR.^K 
Nath  sen.  10  G.W.N.  1093  =  4  Cr  L  J.  223. 
(22  0.  898,  6  C  W.N.  737  =  30  C.  155,  F.;  26  M. 
189,  28  0.  709,  2  C  L.J  614,  6  C.W.N.  552  = 
29  0.  389,  R.)  [F..  37  0.  91  =  14  C.WN.  49  = 
5  Ind   Cas.  29  =  11  Cr.  L.J.  23  ] 

(160) — Crim.  Pro.  Code,  s.  Hi— Jurisdiction 
of  Magistrate— Interlocutory  orders  Rule  issued 
by  High  Court — Seisin  of  case— Extension  of 
time— Rival  hats. — A  Magistrate  cannot,  by 
passing  successive  orders  under  s-  144,  Crim. 
Pro.  Code,  extend  the  operation  of  an  order 
indirectly  beyond  the  time  limited  by  subs.  5 
of  8.  144.  Where  the  first  and  initial  order 
passed  by  a  Magistrate  was  in  substance  and 
form  an  order  under  subs.  2,  and  forbade 
certain  pf-rsons  from  establishing  a  hat  at  a 
certain  place  and  gave  a  vague  direction  to 
them  forbidding  interference  with  the  trade  of 
another  hat,  Held — the  order  was  irregular  and 
vague  and  could  not  stand.  As  long  as  an 
order  under  s-  144  has  legal  operation,  no 
intermediate  or  interlocutory  order  not  con- 
templated by  subs.  4  can  be  passed.  When 
the  High  Court  has  issued  a  rule  in  any  case, 
it  takes  full  seisin  of  the  case,  and  it  is  the 
High  Court  alone  that  can  pass  ad  interim 
orders  in  the  case.  The  Magistrate  against 
whose  order  the  rule  is  issued  has  no  such 
jurisdiction.    The  most  appropriate  seotion  of 
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t/be  Code  to  deal  with  oases  of  rival  hats  which 
Tnav  ciuse  a  breach  of  the  peace  is  s.  107. 
SATisH  Chandra  Roy  v  Emperor,  it  C  W. 
N.  79  =4  Cr.  L  J.  433.  [R..  14  Cr.  L.J.  589  = 
21  lad.  Gas.  381  =  '25  M.LJ.  370.] 

(16!) — Penal  Code,  .s.  143 — D'soutp,  amo'ngsl 
joint  oiuners—Unlaioful  assembly  tcith  armed 
men  -P irce  not  actually  used—Si'ntr-.n'e — 
C<'im  Pro  Code  {Act  V  o/'iS9S),  s.  \06—0rdr 
against  one  jo  nt  owner  -  Prccf.eding  ngrinst 
th"-  other  owwr  under  s.  107,  desirable. — 
Where  two  pir.,ies  were  entitled  to  joint  pos- 
session of  a  properly,  but  one  party  having  been 
out  of  possession,  their  servants  (the  petition- 
ers), with  80  or  40  other  persons,  went  armed 
with  lathies  to  take  forcible  possession  of  the 
property  and  succeeded  in  getting  possession 
wiihoui;  having  had  to  use  any  force  ;  h^ld, 
that  the  petitioners  were  rightly  convicted  of 
an  offence  under  s.  14?^,  I. P.O.,  but  as  the 
masters  of  the  petitioners  had  a  right  to  pos- 
session and  as  what  the  petitioners  did, 
though  not  warranted  by  law;  did  not  actually 
lead  to  a  breach  of  the  peace,  the  sentence 
ought  not  to  be  too  severe.  Thau  an  order 
under  s  106,  Grim.  Pro.  Coda,  directing 
the  petitioners  to  execute  bonds  to  keep  the 
peaoe  for  one  year,  was,  in  the  circums^tances, 
jiisiifiible,  hot  as  that  order  would  have  the 
prHotical  eS'^ct  of  preventing  the  petitioners 
and  their  masters  from  taking  po?session  of  the 
property,  it  was  desirable  that  the  other  side 
should  also  be  bound  down  in  a  pmceeriing 
unrier  s.  107,  Grim  Pro.  Code.  BEPINBeH'.RI 
GUH\  V  PR^NAKUL  MAJUMD.^R,  11  C  W  N. 
176-5  Cr  L  J.  19.  [R,,  7  C  L.J.  359  =  12  C. 
W.N.  3U  =  35C.  363  =  3  M.L.T.  385  =  7  Cr. 
L.J.  '256.] 

(1621— Crir?!.  Pro.  Code  (1898^  ss.  145,  147— 
Siihpct  matter  of  the  disx,ute — Claim    tor   bees. 

—  Before  a  proceeding  is  drawn  up  under  s  145, 
the  subj  ctma;ter  of  the  dispute  must  be 
clearly  determine'l.  Qncce  : — Whether  a  pro- 
ceeding under  s  145  or  umier  s.  147  is  proper  in 
a  ens'*  wh^re  onlv  trees  are  claimed  and  not  the 
lanJ?    M    H   R\JA    SURJA    KaNTA    ACH    R.JA 

Bah\dur  V  Maharaja  .iag-^dindra  N^th 
KOY  Bahadur,  11  C.W  N.  198  =  5  Cr  L  J.  3e. 

{\m)—G'nm.  Pro.    Code   (1898),   ss.  144    145 

—  Disputed  question  of  possession  —  Proper 
order. — In  ad. sputa  regarding  land,  when  the 
question  of  possession  is  disputed  between  the 
parties,  the  proper  procedure  to  be  adopted  by 
the  Magi-^trtre  is  to  pass  »n  order  in  a  proceed- 
ing under  s  145,  deciding  the  question  of  pos- 
sesoion  on  eviflenc<^,  and  not  an  order  in  a  pro- 
ceeding unHer  s.  144  Where,  in  a  pnc  eding 
undfr  s  144,  the  Sab  Divisional  Magistrate, 
holding  that  rhe  first  party  was  in  possession, 
direcied  the  second  party  to  refrain  fr"im  in- 
terfering with  that  possession,  but  the  District 
Migistrate,  on  revision,  directed  the  first  party 
to  refrain  from  interfering  with  the  possession 
of  the  seeoad  party,  held  that  both  the  orders 
were  bid  in  law  Park\R  MAHTON  v.  RAM 
Khelwan,  11  C.W.N.  271  =  5  Cr  L.J.  76. 
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(164)— Crim,  Pro.  Code  (1898),  s.  145— 
Jurisdiction  of  Magistrate  to  maintain  parties 
in  s  parate  possesion  of  shares  of  land. — Wnere, 
in  a  proceeding  under  s.  146,  in  respect  of  a 
dispute  concerning  some  land,  the  Migistrate 
finds  that  one  party  has  been  io  possession  of  a 
portion  of  the  land  in  dispute,  and  the  other 
party  in  possession  of  the  rest,  and  the  posses- 
sion of  the  one  is  not  likely  to  interfere  with 
the  enjoyment  of  the  other  party's  possession, 
the  Magistrate  can,  in  the  exercise  of  the  juris- 
diction vested  in  him  under  s-  145,  maintain 
both  the  parties  in  possession  of  their  respec- 
tive portions.  KaNGADI  DaS  BaIRAGI  v. 
MUTI  Lad  Bagdi  11  C  W.N,  743  =  3  Cr.  L.J. 
490,     ('22  C.  297,  R.  d  D.) 

(165)— CWm  Pro.  Code  (1898),  s.  lib— Omis- 
sion to  examine  witness  and  inquire  into  the 
gusioi.  of  pnssesswn — Absen-e  of  a  vartv — Sig- 
nature  ol  the  j adicial  officer  in  a  judicial  order. — 
Where  in  a  proceeding  under  s  145,  Crim,  Pro. 
Code,  one  of  the  parties  being  absent  though 
served  wi'h  notice  ttie  Magistrate  on  the  written 
statement  of  the  other  party  declared  them  to 
be  in  pissession.  Held,  that  the  order  of  the 
Migistrate  was  without  jurisdiction.  It  was 
his  duty  to  inqaire  into  the  question  of  posses- 
sion and  in  the  absence  of  the  partijs,  he  would 
have  b'^en  well  advised  to  abstain  from  passing 
any  order  under  s.  145,  Crim.  Pro.  Coie.  A 
Magistrate  shoulJ  sign  his  name  in  full  in  a 
judicial  order  made  under  s.  14.'i.  Crim  Pro. 
Code,  and  should  also  note  his  cffiiial  position. 
NoJEM  Mirdha  v.  Jam  lali  Khalifa,  12 
C.W.N.  771  =  8  Cr.  L  J,  27. 

(166)  — Criw.  Pro.  Code,  s,  1^5— Trial  as  in 
a  civil  suit  Settlement  proceeding,  order  in,  if 
to  be  given  effect  to. — The  Magistrate  should 
not  deal  wiih  proceeding  under  s.  145,  Crim. 
Pro.  Code,  as  if  it  is  a  civil  suit.  Where  the 
Magistrate  tried  a  cise  under  s.  145,  Crim. Pro. 
Code,  as  if  it  was  a  civil  suit,  fiamed  several 
issues  anJ  discussed  them  at  lei.gth,  buf.  did 
not  deal  with  the  question  of  posse-ision  exjept 
that  in  only  one  pissage  in  his  judgment  he 
observed  that  the  oral  evidence  as  to  actual 
possession  was  in  favour  of  the  seeond  party, 
but  in  bi«  fi  lal  order  declared  the  fir.^t  party  to 
be  in  possession  in  ordr  to  give  tfiict  to  a  cer- 
tain order  of  tae  Settlement  D  partment : 
H  Id.  (hat  the  Magistrate's  or.ler  whs  without 
jarisdiction.  Toe  only  question  the  Magistrate 
had  to  docide  in  the  case  was  who  was  in  actual 
possession  of  the  land  in  dispute  and  as  he  had 
not  done  so,  his  order  was  entirely  without 
jurisictioi).  KOCHAI  PaKIR  v.  ROMESH 
CHANDR\  BISWAS,  35  C.  795  =  12  C  W.N.  773 
=  8  Cr  L  J    28. 

(167)— Crim.  Pro.  Code,  s.  Ii5— Limitation 
Act,  srh  11,  art  47 — Suit  to  recover  property, 
the  subj'Ct  of  order  under  s  145,  Cnm.  Pro. 
Co^ie  —Limitntwn  — Starting  point— Rule  issued 
bjf  High  Court  against  Magistrate's  order — 
"  Final  order.''^ — P  jr  a  suit  to  recover  property 
in  respect  of  which  an    order  under   s.  145  of 
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the  Crim.  Pro.  Code  has  been  made,  the 
period  of  limitation  runs  from  the  date  of  the 
order  of  the  Magistrate  and  not  from  the  date 
on  which  a  rule  issued  by  High  Court  under 
s.  15  of  the  Charter  Act  against  the  Magistrate's 
order  was    fiaally    disponed    of.    JAGANNATH 

Marw^ri  V,  Ondal  Coal  Company  Ltd., 
12  C.W.N.  840. 

(168)— Oriw.  Pro.  Code  (1898),  s.  1^^— Infor- 
mation regarding  breach  of  peace — Refusal  by 
Magistrate  to  hear  evidence  to  shoio  unhkelihood 
of  a  breach  of  thepeace — Clubbing  together  vari- 
ous subjects  cf  dispute  in  one  enquiry  —Revisional 
potuer  of  nigh  Court. — In  order  that  a  Magis- 
trate may  have  jurisdiction  to  act  under  s.  145, 
he  must  be  satisfied,  from  a  Police  report  or 
other  information,  that  a  dispute  likely  to 
cause  a  breach  of  the  peace  exists,  concerning 
any  land,  etc.  A  mere  petition,  by  an  officer 
in  the  employ  of  one  of  the  interested  parties, 
is  not  such  information,  on  which  the  Magis- 
trate can  act,  without  receiving  further 
evidence.  Tbe  section  also  lays  down  that 
nothing  shall  preclude  any  party,  required  by 
a  preliminary  order  to  attend  the  Magistrate's 
Court,  from  showing  that  no  dispute  likely  to 
cause  a  breach  of  the  peace  existed,  and  it  is 
not  open  to  the  Magistrate  to  refuse  to  receive 
the  evidence  tendered  to  him.  Such  a  refusal 
on  the  Magistrate's  part  is  ultra  vires  and  the 
Magistrate's  action  is  liable  to  be  set  aside  by 
the  High  Court  on  revision.  Where  the 
dispute  is  alleged  to  exist  in  230  villages,  each 
village  stands  on  its  own  footing  and  the 
Magistrate  will  be  acting  tillra  vires,  if  he 
clubbed  together  230  subjects  of  dispute,  and 
treated  them  as  one.  The  legislature  does  not 
contemplate  wholeisale  proceedings  of  this  sort, 
in  oa?es  under  oh.  XIV  of  the  Code,  the  object 
of  which  is  to  provide  prompt  action  to  avert 
breaches  of  the  peace.  On  the  question  of 
possession,  the  Magistrate  should  decide  which 
party,  at  the  date  of  his  order,  was  in  actual 
possession  of  this  or  that  village  and  confirm 
that  possession,  instead  of  arbitrarily  finding 
that  one  party  was  in  possession  of  all  the 
villages.  Sreeman  Kumara  Thirumala 
Raja  Bahadur,  Raja  op  Karvetnagar  v. 
Sowcar  Lodd  Govind  Doss  Krishna  Das, 
29  M.  561  =  16  M.L.J.  419  =  1  M.L.T.  40S  =  5 
Cf.  L.J.  291. 

(169) — Likelihood  of  breach  of  the  peace.— An 
order  under  either  s.  145  or  s.  147,  Crim.  Pro. 
Code,  cannot  be  passed,  unless  the  Magistrate 
is  of  opinion  that  there  is  a  likelihood  of  a 
breach  of  the  peace.  KOLANDAI  NayaKAN  v. 
KARABUDDA  SAVUDRI,  6  M.L.J.  193. 

(170)— Crim.  Pro.  Code,  s.  145 — Order  under 
section  not  affecting  persons  not  parties  to  the 
proceeding. — The  owner  of  a  property  made  a 
gift  of  a  half  of  his  property  to  one  of  his  sons 
and  the  other  half  to  his  wife.  After  his  death 
disputes  arose  regarding  the  property  and  an 
order  under  s.  145  was  made  declaring  the 
property  to  be  in  possession  of  a  third  person. 
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The  son  to  whom  the  gift  was  made  was  a  party 
to  the  proceeding,  but  not  the  mother.  Held, 
that  the  order  under  s.  145  to  which  the  mother 
was  not  a  party  would  not  be  binding  on  her 
children  with  regard  to  her  half  share  of  the 
property,  although  the  donee  of  the  other  half 
(one  of  the  sons)  was  a  party.  JAKE  v.  SaN- 
KAYYA,  2  M.L.J.  277. 

(171)  — Crim.  Pro.  Code,  s.  145  (1),  order  by 
Magistrate  under — Omission  to  expressly  state 
the  grounds  for  the  order — Reference  by  Magis- 
trate to  a  petition  containing  such  grounds,  effect 
of — Jurisdiction  of  Court. — In  an  order  made 
under  s.  145  (1)  of  the  Code,  the  Magistrate 
omitted  to  state  in  detail  the  grounds  for  his 
conclusion  that  there  was  a  likelihood  of  a 
breach  of  the  peace.  It  was  however  recorded 
by  the  Migistrate  that  upon  information  receiv- 
ed by  him  and  upon  the  petition  presented  by 
one  of  the  parties  to  the  proceedings  it  appeared 
there  was  such  a  likelihood  and  there  was  no 
denial  of  the  same  by  the  counter-petitioners. 
Held,  that  there  was  substantial  compliance 
with  the  said  s  145  (1)  of  the  Code  and  no 
irregularity  which  would  aSect  the  validity  of 
the  order.  SAYID  MAHOMED  GHOUS  SAHIB  v. 
SAYID  KHAOIR  BADSHAW  SAHEB,  16  M  L  J. 
148  =  3  Or.  L  J.  487.  [S,,  30  M.  548  =  3  M.L. 
T.  18=7  Cr.  L.J.  28,  36  M.  275  =  13  Cr,  L.J. 
753  =  17  Ind.  Cas.  65  =  23  M.L.J.  499=12  M. 
L.T.  489  =  19lii  M.W  N.  1154.] 

(172) — Crim.  Pro.  Code,  s.  145 — Procedure 
prescribed  by  the  section  to  be  strictly  followed, — 
In  order  that  a  proceeding  under  s.  145,  Crim. 
Pro.  Code,  may  be  valid,  all  the  procedure  pre- 
scribed in  that  section  must  be  strictly  follow- 
ed. There  must  be  a  preliminary  order  of  the 
kind  specified  in  para  (l)of  the  section,  and  the 
copy  of  the  order  must  be  served  upon  the  par- 
ties or  affixed  to  some  conspicuous  place  at  or 
near  the  subject  of  dispute,  and  all  the  parties 
interested  in  the  laud  must  be  heard  and  evi- 
dence taken.  Where  a  District  Magistrate 
found,  on  the  ground  stated  by  him,  that  one 
of  the  respondents  was  ploughing  the  abadi-deh 
land,  in  order  to  annoy  the  complainant,  who 
had  a  right  to  use  tbe  land  for  religious  service, 
held,  that  would  amount  to  a  preliminary 
order.  But  the  other  provisions  of  the  section 
not  having  been  satisfied,  the  proceedings  of  the 
District  Magistrate  were  set  aside  for  want  of 
jurisdiction.  Abdulla  KHAN  v.  GUNDA,  7 
P.R  1907,  Cr  =6  Cp.  L.J.  13  =  24  P.W  R.  1907, 
Cr.=71  P  L.R.  1908.  (20  C.  520,  27  C.  892.  28 
C.  416,  6  C.W.N.  101,  2  P.R.  1899,  Cr.,  F.B.) 
[F.,  11  Cr.  L.J.  422  =  6  Ind.  Cas.  955  =  24  P. 
W.R.  1910,  Cr..  11  Cr.  L.J,  61  =  4  Ind.  Cas.  860 
=  11  P.W.R.  1909,  Cr.  =  l05  P.L.R.  1909  =  12 
P.R.  1909,  Cr.] 

(172- a) — Procedure  prescribed  to  be  strictly 
followed. — Before  an  order  under  s.  318,  Grim. 
Pro.  Code,  1861,  is  passed,  the  Magistrate  mast 
observe  the  forms  prescribed  by  the  section. 
In  re  Sabhee  Singh,  6  W.R.  Cr.  50. 
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(172-6)— Criw.  Pro.  Code  (1898),  ss.  145,  435 
•^Formalities  required  by  s,  145  not  observed — 
Result. — S.  145  of  the  Grim.  Pro,  Code  gives 
the  Magistrate  very  extensive  powers,  but.  as  a 
protection  to  the  public,  requires  him  to 
conform  to  certain  formalities.  It  the  forma- 
lities are  not  observed,  that  is,  if  the  Magistrate 
passed  no  order  in  writing  as  is  required  by 
sub-8.  1,  does  uot  call  on  the  parties  to  put 
in  written  statements  and  does  not  cause  a 
copy  of  the  order  to  be  served  in  the  prescribed 
manner,  he  acts  without  jurisdiction  and  the 
High  Court  can  interfere  with  the  final  order 
in  revision.  CRIMINAL  REFERENCE  NO.  189 
OP  1903,  A.W  N.  1907,  51,  note.  [R..  32  A. 
132  =  7  A.L.J.  53  =  5  lod  Gas.  471  =  11  Or.  L.J. 
141;  D.,  A.W.N.  1907,  50  =  4  A.LJ.  91  =  5Cr. 
L,J.  117.] 

(113)— Letters  Patent,  cl.  15 — Order  passed 
in  revision  under  s.  145  of  the  Crim.  Pro.  Code 
— Appeal. — Although  the  authority,  invested 
with  power  to  decide  a  dispute  under  s.  145, 
Crim.  Pro.  Code,  is  not  a  Court  of  civil  juris- 
diction but  a  Criminal  Court,  an  order  passed, 
on  revision,  by  a  single  Judge  of  the  High 
Court  of  an  order  under  s.  145  is  not  one  made 
in  a  "Criminal  trial."  So,  an  appeal  lies  from 
such  a  judgment  under  cl.  15  of  the  Letters 
Patent.  RAJA  OF  KaLAHASTI  v.  P.  NARA- 
SIMHA  Nayani  VARO,  17  H.L.J.  158  =  5  Cr, 
L.J.  343.  F.B. 

(174)— Crm  Pro.  Code  (1898),  s.  U5— Defec- 
tive initial  order — Omission  to  slate  grounds  in 
the  initial  order — Jurisdiction. — A  Magistrate's 
omission  in  his  initial  order  made  under  s.  145 
of  the  Code,  to  state  the  grounds,  on  which  he  is 
satisfied  of  the  existence  of  a  dispute  likely  to 
lead  to  a  breach  of  the  pease,  although  defec- 
tive, does  not  affect  the  jurisdiction  of  the 
Court.  POSUKA  KULLA  v.  TanDALAGARA 
CHIKKA  Hina,  17  M.L  J.  449  =  6  Cr.  L  J  345. 
[R  ,  23  M.L.J.  499  =  12  M.L.T.  439  =  1912  M. 
W.N.  1154.] 

(175) — Omission  to  stale  grounds  in  the  preli- 
minary order. — If  the  Magistrate,  in  his  preli- 
minary order  under  s.  145  (1),  does  not  clearly 
state  the  grounds  on  which  he  is  satisfied  that 
there  is  likelihood  of  breach  of  peace,  his  order 
is  materially  defecrive,  and  he  acts  without 
jurisdiction.  POSUKHA  KULLA  v.  TANDALA- 
GAR\  CHIKKA  HiRIA,  i  M.L.T.  213  =  8  Cr.  L. 
J,  399. 

(176)— Criw.  Pro.  Code,  s.  145,  cl.  4:— Magis- 
trate directing  subordinate  Magistrate  to  take 
evidence— Validitu  of  order  passed  on  such 
evidence. — Where  a  Magistrate,  dealing  with  a 
case  under  s.  145,  Crim.  Pro.  Code,  omits  to 
take  evidence,  as  required  by  s.  145,  cl.  4  of  the 
Crim.  Pro.  Code,  but  refers  it  to  a  subordinate 
Magistrate  to  take  the  evidence  in  the  case  and 
to  report  thereon,  his  order  based  on  such  evi- 
dence only,  is  made  without  jurisdiction  and 
must  be  set  aside-  The  Magistrate  must  be 
directed  to  take  the  case  again  on  his  file  and 
hold  a  fresh    inquiry.     ARUMUQA  GOUNDEN 
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v.  Venkata  Subbibr,  17  M.L  J.  535  =  6  Cr. 
L  J  384  =  3  M.L.T.  108  =  31  M.  82.     [iJ..  3  M. 

L.T.  402] 

(\n)—Crim.  Pro.  Code  (1898),  ss.  145,  147— 
Jurisdicti"a  to  make  order  under  s.  145,  where 
notice  loas  given  under  s,  147. — A  Magistrate 
gave  notice  under  s.  147.  Objection  was  taken 
that  the  cases  did  not  fall  under  8.147.  The 
Magistrate,  without  deciding  that  tbe  case  fell 
under  s.  145  and  without  giving  notice  to  the 
parties  of  his  intention  to  proceed  under  s.  145, 
eventually  passed  an  order  purporting  to  be 
under  s.  145.  Eeld,  that  the  Magistrate  acted 
without  jurisdiction  in  passing  an  order  under 
s.  145,  Crim.  Pro.  Code,  without  first  making 
an  order  under  the  first  paragraph  of  that 
section.      SUBRAMANIYA  PlLLAl  V    SANNASIA 

PiLLAI,  5  M.L  T.  103  =  19  M.L.J.  18  =  9  Cr.  L. 
J.  565  =  2  Ind.  Cas.  310. 

{im—Grim.  Pro.  Code  a89S),  s.  lib— Order 
based  uoonpolicereport — No  notice  to  the  parties, 
and  no  institution  of  proceedings — Legality  of 
order. — Where  a  Migistrate,  stating  that  the 
Police  report  showed  that  the  counter-petitioners 
admitted  thiit  the  petitioner  was  in  possession 
of  the  property  in  dispute,  passed  an  order 
declaring  the  possession  of  the  petitioner, 
without  instituting  any  proceeding  and  giving 
notice  of  the  same  to  the  parties,  and  hearing 
them,  Eeld,  that  the  order  was  illegal,  and 
must  be  set  aside,  and  that  the  Magistrate  can 
declare  one  of  the  contending  parties  to  be  in 
possession  of  the  property  in  dispute,  only  after 
trying  the  question  in  Court  according  to  the 
procedure  laid  down  in  the  Crim.  Pro.  Code. 
PaSUPATHI  MUDALI  V.  A.  SUBRAMANYA 
Gurukkxl,  6  M.L.T,  91  =  2  Ind.  Cas.  428  = 
10  Cr.  L.J.  6. 

(179) -Crim.  Pro.  Code  (1872),  s.  530— 
Decision  of  question  of  possession  by  Magistrate, 
— A  Magistrate  can,  under  s.  530,  declare  all 
the  contesting  parties  to  be  in  p  jssession,  should 
he  find  that  all  of  them  are  actually  in  such 
possession.  Where,  on  a  consideration  of  the. 
written  statements  put  in  under  this  section, 
and  in  the  presence  of  the  parlies  or  their 
agents  putting  them  in,  a  Magistrate  deter- 
mines which  party  is  in  possession,  he  might 
be  deemed  to  have  decided  tbe  question  of  pos- 
session on  evidence  taken  as  required  by  the 
explanation.  MUSSAMMAT  8ETHANI  v.  DAL- 
CHAND,  Colm.  Dig.  Cr.  17  of  1874. 

(180)— Criw,  Pro.  Code  (1898),  ss.  107,  145 
—  Validity  of  proceeding  Power  of  High  Court 
to  direct  Magistrate  to  take  proceedings  under 
s.  145 — Meaning  of  the  word  "shall.  " — Where 
there  is  a  dispute  between  the  accused  as  to  the 
partition  of  land,  and  there  is  a  likelihood  of 
the  occurrence  of  a  breach  of  the  peace,  the 
Magistrate  may  take  proceedings  under  s.  107, 
Crim.  Pro.  Code,  and  it  is  not  incumbent  on 
him  to  take  action  under  s.  145.  The  use  of  the 
word  "shall"  in  s.  145,  Crim.  Pro.  Code,  is 
not  mandatory.  In  matters  of  procedure,  the 
word  is  generally  construed  as  diieotory.     As 
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the  High  Court  has  no  power  to  revise  orders 
under  s.  145,  Crim.  Pro.  Code,  a  fortiori,  it  has 
no  power  to  direct  a  Magistrate  to  initiate  pro 
oeedmgs  under  thsit  section,  lMPER\TOR  v 
Lakhano,  2  S.L.R  18.  Cr.  =  10  Or.  L  J.  231 
(180  a)— Grim.  Pro.  Code,  ss.  145,  U6 -Dis 
pute  likely  to  lead  to  breach  of  peace — Attach 
ment— Appointment  of  receiver — Legalittf, — In 
this  case  the  Migistrate  received  information 
of  a  dispute  likely  to  lead  to  a  breach  of  the 
peace  and  directed  the  attaohmsnt  of  the  pro- 
perty in  dispute  and  also  appointed  a  Raceiver 
before  enquiring  into  the  matter.  HeWtbat  the 
order  of  attachment  was  perfectly  legal  under 
ol.  4  of  s.  145,  but  that  the  aopoi  itment  of  the 
Receiver  was  ultra  vires.  SUBH4DRAMMA.  v. 
Satyam  Swami,  8  M.L  T.  3 14  =  7  Ind.  Cas. 
893  =  11  Or.  L  J.  336  =  1910  M.W.N.  811. 

(180  b)—S.  145,  els.  5  and  Q— Termina- 
tion of  vro:eeding — Petition  of  compromise  — 
Subsequent  proceeding,  if  legal. — Tde  parties  to 
a  proceeding  under  s,  145,  Crim,  Pro.  Code, 
compromised  and  filed  a  petition  of  compromise, 
and  according  to  its  terms  the  Magistrate 
ordered  that  the  lands  would  be  in  the  posses- 
sion of  both  sides  as  stated  in  the  petition. 
Held,  that  the  order  fell  under  cl  5  of  s.  145 
and  not  under  cl.  6,  and  that,  therefore,  a 
subsequent  proceeding  instituted  under  s.  145 
between  the  parties  in  respect  of  the  same  lands 
is  not  one  made  without  jurisdiction.  SadHU 
Biswas  v.  Mahamad  ali  Biswas,  9  Ind. 
Gas.  167=15  OWN.  S68  =  12  Cf.  L.J.  32. 

(ISO-c)— Criw.  Pro.  Godi  (189'=>),  ss.  145,  147 
—Base  ol  jurisniition — Imminence  of  breich  of 
peace— Proceedings  under  s.  Ii5— Arbitration — 
Failure  of  arbitration— Revival  of  proceedings 
— Jurisdiction. — The  jurisdiction  of  a  Magis- 
trate under  ch,  XII  of  the  Crim.  Pro.  Code  is 
solely  based  on  the  imminence  of  a  breach  of 
the  peace.  What  the  Crown  and  the  parties 
want  is  a  decision  as  to  their  present  rights 
and  a  decision  which  will  be  eSeotual  to 
prevent  a  breach  of  the  peace.  While  certain 
proceedings  under  s-  147  of  the  Grim.  Pro  Code 
were  pending,  the  parties  agreed  co  refer  the 
dispute  to  arbitration.  The  Magistrate  there- 
upon made  an  order  to  the  eSaot  that  further 
proceedings  were  unnecessary  and  they  were, 
therefore  stayed.  After  the  arbitration  pro- 
ceedings, which  had  been  pending  for  about  a 
year,  became  ineSeotual,  the  Mtgistrate,  with- 
out recording  a  fresh  proceoding  and  without 
stating  the  information  and  the  ground  on 
which  he  was  satisfied  as  to  the  existence  of  a 
dispute  likely  to  cause  a  breach  of  the  peace, 
continued  the  proceedings  under  s.  147.  Held 
that  the  Magistrate  had  no  jurisdiction,  as 
there  was  no  allegation  of  any  likelihood  of  a 
breach  of  the  peace  after  the  arbitration  pros- 
ceedings  ceasei,  and  that  the  order  of  the  Magis- 
trate staying  further  proceedings  had  ousted 
his  jurisdiction  to  continue  the  proceedings. 
KALANAND  SiNGH  V.  R\MESHW\R  SiNGH, 
8  lad  Gas.  892=13  G  W.N.  271  =  11  Cr. 
L.J.  729. 
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{1BI)-Grim.  Pro.  Gode  (1898),  ss.  145  and. 
147 — Disputes  regarding  jerry- — 8.  145,  as 
amended  by  the  Code  of  1893,  does  not  limit 
the  action  of  a  Magistrate  to  disputes  relating 
to  the  possession  of  "  tangible  immoveable  pro- 
perty," but  it  empowers  him  to  take  cognizance 
of  a  dispute  likely  to  cause  a  breach  of  the 
peace  "  concerning  any  land  or  water  or  the 
boundaries  thereof,"  and  the  section  gives  an 
explanation  of  the  meaning  of  the  expression 
"land  or  water."  The  right  to  a  ferry,  i.e., 
the  right  to  carry  passengers  to  and  fro,  cannot 
be  tre  ited  apart  from  the  possession  of  the  land 
used  on  either  side  of  the  stream  for  the 
purpose  of  landing  them.  Therefore,  a  dispute 
regarding  a  ferry  including  the  land  and  the 
water  upon  which  the  right  is  exercined,  pro- 
perly comes  under  s.  145.  HURBULLUBH 
Narain  Singh  v.  Luchmeswar  Prosad 
Singh,  26  G.  188  =  3  C.W.N.  49. 

(\S2)— Dispute  as  to  ferries. — Qaestions  relat- 
ing to  disputes  regarding  ferries  come  within 
the  scope  of  s.  147  and  not  within  that  of 
s.  145.  Maharaja  HARBULiiABH  Narain 
Singh  Bahadur  v.  Bajrang  Dass.  3  C.W. 
N.  148. 

(183)— Oriw.  Pro.  Cods  (1832),  s.  U5— Dis- 
pute as  to  right  to  colled  a  share  of  rent  of 
undivided  property—Duty  of  Magistrate. — To 
brmg  a  case  under  s.  145,  the  property,  which 
is  the  subject  of  dispute,  must  be  capable  of 
being  accurately  defined  ;  the  words  are  "  tan- 
gible immoveable  property  or  the  boundaries 
thereof,"  and  the  whole  scope  and  object  of  the 
section  point  to  the  same  conclusion.  The 
Miigistrate,  without  reference  to  the  rights  of 
the  parties,  is  to  determine  which  party  is  in 
actual  possession  of  the  subject-matter  of  dis- 
pute, that  is  to  say,  the  tangiible  immoveable 
property,  and  he  is  to  maintain  in  possession 
the  party  found  to  be  in  possession  and  forbid 
all  disturbance  of  possession  until  he  is  evicted 
in  due  course  of  law.  The  section,  therefore, 
does  not  apply  to  a  case  in  which  the  dispute 
is  as  to  the  right  to  collect  a  share  of  the  rent  of 
an  undivided  property.  8URB  NARAIN  SiNGH 
V.  BIRJ  MOHUN  Th\KOR,  23C.  80.  (18  W  R. 
Cr.  36,  5  A.  607.  Appr.  ;  11  G.  413,  15  C.  527, 
16  C.  513,  D.)  [Aopl..  10  O.W.N.  1088  ;  B  ,  35 
C.  120=  12  C.W  N.  16  =  3  C.L.J.  245,  23  P.R. 
1902,  Cr.  =  135  P  L.R.  1902  ;  Expl.,  7  C.W  N. 
462] 

(184)— Crm.  Pro.  Gode  (1881).  ss.  145,  147 
—  Dispuie  concerning  anundivided  share  in  im- 
moveable property. — A  dispute  between  a  co- 
sharer  of  an  undivided  property  and  the  lessee 
of  another  co-sharer,  as  to  the  right  of  the  lessee 
to  collect  the  rents  of  the  share  of  the  lessor, 
does  not  oome  under  the  provisions  of  Ch.  XII, 
Beni  Narain  v  Acharj  Nath.  3  A.  607  = 
A.W  N.  1883,  163.  [Appr.,  23  C.  80;  AppL,  10 
C.W.N.  1038;  R.,1  8.  L.R.  50  =  8  Cr.  L  J. 
170] 

{m5)—Grim.  Pro.  Code  (1898),  ss.  145.  147 
— Dispute  regarding  right  to  take  sandahvooi 
'paste  from  an  idol. — The  Badves  of  a  templa 
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applied  to  a  Mapristrate  under  s.  147  saying 
that  the  right  to  take  sandalwood  paste  remov- 
ed from  the  person  of  the  idol  belonged  to  them, 
but  as  this  right  was  disputed  by  the  Pujaris, 
there  was  a  likelihood  of  a  breach  of  the  peaoe. 
The  Magistrate  held  that  he  had  no  jurisdiction 
under  the  section  as  the  right  in  question  was 
already  adjudicated  upon  by  a  Civil  Court  ; 
but  ho  ordered  that  the  Pujaris  should  hand 
over  the  sandalwood  paste  after  removing  it 
from  the  idol  to  the  Badves,  who  had  a  right  to 
the  sa.me.  Held,  (1)  that  the  Magistrate  had  no 
jurisdiction  to  pass  the  order ;  (2)  that,  if  he 
vyas  of  opinion  that  the  dispute  was  likely  to 
occasion  a  breach  of  the  law,  he  ought  to  have 
proceeded  under  Ch.  VIII  of  the  Code  ;  (3)  that 
ss.  145,  147  did  not  apply,  as  there  was  no 
dispute  concerning  the  right  of  use  of  any  land 
or  water  as  defined  in  s.  145  or  of  any  right 
of  way  or  easement  over  the  same;  and  (4)  that 
the  sandalwood  paste  did  not  fall  within  the 
description  given  in  s  145  (2)  as  forming  the 
profits  of  immoveable  property,  as  it  in  no  way 
arises  or  emanates  from  the  temple  buildings  or 
can  in  any  regard  be  held  to  be  properly  aris- 
ing from  immoveable  property.  In  re  Pandu- 
BANG  GOVIND  PUJARI,  i  Bom.  L.R.  438. 

(185o)  — Criw.  Pro.  Code,  s.  145— Pw^ari's 
right  to  worship — Offerings  given  by  worshtpptrs 
to  deity,  whether  profits  arising  out  of  building. 
— The  offerings  given  by  the  worshippers  for 
the  worship  of  any  deity  are  not  profits  arising 
out  of  a  building,  for  they  arise  out  of  the  deity 
irrespective  of  the  building,  or  the  land  upon 
which  he  may  happen  to  dwell.  Therefore,  a 
declaration  made  by  a  Magistrate  under  s.  145, 
to  the  eSect  that  a  certain  person  is  in  posses- 
sion of  such  offerings,  is  an  order  made  without 
jurisdiction.  RAM  SARAN  PattaK  v.  Raghu 
NANDAN  GIR,  9  1nd.  Gas.  6  =  13  C.L  J.  445  =  38 
C.  387  =  16  C  W  N.  574  =  12  Cr.  L.J.  3. 

(186)— Grim.  Pro.  Code  (1898).  ss.  145  and 
537 — Parli?s  present — Notice  not  pasted — Ir- 
regularity— Effect  of  order. — Where  parties  to 
a  proceeding  under  s.  145  of  the  Code  had  notice 
of  the  proceedings,  and  had  their  cases  fully 
heard  by  the  Magistrate,  the  order  should  not 
be  set  aside  in  revision,  even  though  the  provi- 
sions of  the  section  were  not  strictly  complied 
with,  and  ihe  parties  were  not  personally  served, 
and  no  notice  was  fixed  at  the  disputed  pro- 
perty. The  object  of  the  section  is  merely  to 
prevent  a  breach  of  the  peaoe  by  maintaining 
one  or  other  of  the  parlies  in  possession. 
Debt  Prasad  v.  Shbodat  Rat,  4  A.L.J. 
705  =  30  A.  4l  =  A.W.N.  1907,  263  =  6  Cr.  L.J. 
352.  [R.,  11  A.L.J.  586  =  14  Cr.  L.J.  277  =  19 
Ind.  Cas.  709.] 

(187)— Grim.  Pro.  Code  (1898),  s.  145— 
Spedfic  Relief  Act  (I  o/ 1877),  s.  9— Suit  lor 
possession— Criminal  proceedings — Effect  of — 
Eeinsion  by  Bigh  Court. — Criminal  proceed- 
ings, if  any,  taken  under  a.  J45  of  the  Crim. 
Pro.  Code,  in  no  way  interfere  with  the  plain- 
tiff's right,  under  s,  9  of  the  Spedfio  Belief  Act 
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which  accrupd  so  soon  as  his  possession  was 
interfered  with  by  the  defendant.  The  High 
Court  will  not  interfere  in  revision  where  other 
remedies  are  open  to  the  aggrieved  party. 
JwALAv.  Ganga  Prasad,  5  A.L.J.  297  =  A. 
W.N.  1908,  142  =  30  A.  331.    (10  A.  119,  R.) 

(18S)— Crim.  Pro.  Code  (1898),  ss.  145  and 
i35—High  Court's  Act  of  1861  (24,25  Vic,  Ch, 
101),  s.  15 — Order  under  s.  145,  Crim.  Pro, 
Code — Revision — High  Court's  power  to  inter- 
fere.— Where  a  Magistrate  empowered  to  take 
proceedings  under  Ch,  XII  of  the  Crim.  Pro. 
Co3e,  takes  such  proceedings  and  passes  an 
order,  the  High  Court  has  no  power  to  inter- 
fere in  revision,  either  under  the  Crim.  Pro. 
Code,  s.  435  or  the  High  Court's  Act,  s.  15. 
Jhingai  Singh  v.  Ram  Pratap,  6  A  L.J.  113 
=  31  A.  150  =  9  Cr.  L  J.  382  =  1  Ind.  Cas.  762. 
[P.,  36  A.  233  =  12  A.L.J.  344;  R>'l.,  13  Cr,  L  J, 
495=15  Ind,  Cas,  495;  Z?.,  36  M.  275=13  Cr. 
L. J.  753=17  Ind.  Cas.  65  =  23  M.L.J.  499=12 
M  L.T.  439  =  1912  M.W.N-  1154,  11  A.L.J.  305 
=  14  Cr.L.J.  223=19  Ind, Cas.  319.] 

(189)— Criw.  Pro.  Code  (1898),  ss  145  and 
i39— Order  respecting  possession  of  immoveable 
property — Revision. — Where  a  Magistrate  passed 
an  order  under  s.  145  of  the  Code  of  Criminal 
Procedure  under  circumstances  in  which  the 
passingof  such  order  was  proper,  the  High  Court 
declined  to  interfere  in  revision  upon  the  ground 
merely  that  the  preliminary  order  did  not  set 
forth,  as  explicitly  as  it  might  have  set  forth, 
the  reasons  which  satisfied  the  Magistrate  that 
there  was  a  likelihood  of  a  breach  of  the  peace, 
there  being  a  substantial  compliance  with  the 
requirements  of  s.  145  of  the  Code.  Har 
Prasad  v.  Pandurang,  A.W.N.  1905,  260=3 
Or  L.J.  48.  [F..  11  Cr.  L.J.  69  =  4  Ind.  Cas. 
876  =  12  O.C.  400] 

(190)— Crim.  Pro.  Code  (1898),  s.  145— 
Definition — "Crops  or  other  produce  of  land" — 
CroDS  severed  from  the  land  not  within  the 
definition — Jurisdiction. — Held  that  the  words 
"crops  or  Ouher  produce  of  land  "  as  used  in 
s.  146  (2)  of  the  Code  of  Criminal  Procedure  do 
not  include  crops  which  have  been  severed  from 
the  land  upon  which  they  grew.  A  Magistrate 
has  therefore  no  jurisdiction  to  attach  under 
s.  146  of  the  Code  a  crop  of  mahua  no  longer 
growing  on  the  trees.  ChauraSI  v.  RAMA 
Shankar,  a  W.N.  1905,  278  =  3  A.LJ.  13=3 
Cr.  L.J.  52  =  28  A.  266.    (30  C.  110,    R.) 

{191)— Crim.  Pro.  Code  (1898),  s.  145— 
Disputes  likely  to  cause  a  breach  of  the  peace  — 
Magistrate's  order— Order  binding  upon  all 
concerned. — The  provisions  of  s.  145  make  it 
clear  that  the  parties  whom  the  Magistrate  has 
to  deal  with  are  not  merely  the  actual  parties 
to,  but  all  persons  who  may  be  concerned  in 
the  dispute,  the  object  being  to  prevent  a 
breach  of  the  peace.  Therefore,  it  is  not  the 
actual  parties,  but  all  parties  who  may  have 
notice  of  the  proceedings,  that  are  bound  by 
the  order.  In  re  Nathubhai,  11  Bom.  L,R. 
377  =  2  Ind.  Cas.  517  =  10  Cr.  L.J.  64. 
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(192)— Criw.  Pro.  Code  (1861),  s.  318— 
Absence  of  record  of  proceedings — Adjudication 
— Legality,— A  Magistrate  cannot  decide  a 
question  of  possession  under  s.  318  of  the  Grim. 
Pro.  Code  without  having  recorded  a  proceed- 
ing stating  the  grounds  of  his  being  satisfied 
that  a  breach  of  the  peace  was  likely  to  result 
from  a  dispute  as  to  land.  REG.  v. 
Amirchund,  Rat.  Un.  Cr.  C.  39  =  Cr.  Rg, 
18-8  1870. 

(193) — Absence  of  record  as  to  grounds  of 
likelihood  of  breacli  of  the  peace — Effect. — An 
omission  on  the  part  of  the  Magistrate  to 
conform  to  the  provisions  of  s.  3lB  of  the  Grim. 
Pro.  Gode,  in  stating  the  grounds  of  his  belief 
as  to  the  likelihood  of  a  breach  of  the  peace, 
renders  the  proceedings  null  and  void.  REG. 
V.  Nathu,  Rat.  Un,  Cr.  C.  Sl  =  Cr.  Rg. 
1S6-1871. 

(194)— Crirw.  Pro.  Code  (1882),  s.  145— 
Attachment  of  moveables. — There  is  no  such 
power  ot  attachment  of  moveables  as  is  given 
about  immoveable  property  by  s.  145  of  the 
Crim.  Pro.  Code.  QUEEN-EMPRESS  v.  Rama- 
CHaNDRa  SHIVJIRhM,  Rat.  Ua.  Cr.  891. 

(195)— Crim.  Pro.  Code  (1872),  s.  530  (  =  s.l45 
of  Code  of  1898) — Decision  of  title  to  land  by 
Revenue  Court  in  registrationprocetdings  — 
Jurisdiction  of  Magistrate  to  inter jere, — Where 
the  question  of  title  to  certain  lands  had  been 
definitely  determined  in  proceedings  under  the 
Land  Registration  Act,  held,  a  Magistrate  was 
not  competent  to  take  action  under  s,  530  of 
the  Grim.  Pro.  Gode,  and  proceed  to  consider 
the  question  of  possession  as  between  the  par- 
ties. GOBIND  GHANDER  MOITRA  V.  ABDUL 
SAYED,  6  C.  835  =  8  C.L.R.  217.  (16  W.R.  Gr. 
24,  Apvl-) 

(196)— Cri»i.  Pro.  Code  (1872),  s.  530 
(  =  s.  145,  Crim.  Pro.  Code  (1898),  proceedings 
under — Incorporation  of  Police  report— Final 
order y  character  of — Evidence  of  title  andposses- 
sio7i. — A  Magistrate's  order  under  s.  530  of  the 
Crim,  Pro.  Code,  though  it  might  not  contain 
within  itself  all  which  the  law  requires  to  be 
recorded,  is  not  necessarily  defective,  if  suffi- 
cient grounds  for  apprehending  a  breach  of  the 
peace  appear  from  the  Police  report  incorporat- 
ed by  reference.  It  ought  to  be  based  upon  evi- 
dence of  possession  and  not  of  title.  Evidence 
of  title  can  only  be  allowed  to  have  a  corrobora- 
tive value.  KALEE  KRISTO  THAKUR  v. 
GOLAM  ALI  GHOWDHRY,  7  0.  46  =  8  CL  R. 
243  =  4  Shome.  L.  R.  119.  (6  C.  835,  D.) 
[R..  34  M.  138  =  6  Ind.  Gas.  398  =  11  Cr.LJ. 
353  =  8  ML.  T.  104,  11  Gr.L.J.  69  =  4  Ind.  Gas. 
876  =  12  O.  C.  400.] 

(197)— Crim.  Pro.  Code  (1882),  s.  145— 
Inquiry  as  to  possession — Order  by  Magistrate — 
Disobedience  thereto  by  persons  not  parties  to 
the  inquiry — Penal  Code,  s.  188 — Sufficiency  of 
— Reference  to  Police  report. — Where,  after  an 
inquiry  under  s.  145  of  the  Crim.  Pro. 
Code,  a  Magistrate  ordered  that  possesaion  of 
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certain  lands  was  to  remain  with  one  of  the 
parties,  until  evicted  in  due  course  of  law,  the 
order  not  only  forbidding  all  disturbance  with 
the  possession  so  maintained,  but  referring  the 
opposite  party  to  a  Civil  Court  for  a  determina- 
tion of  the  claim  to  possession  set  up  by  him, 
held,  that  where  certain  persons  at  the  instance 
of  the  unsuccessful  party  attempted  subse- 
quently to  disturb  such  possession,  they  were 
guilty  of  disobedience  to  an  order  duly  pro- 
mulgated by  a  public  servant  (Penal  Coda, 
s.  188),  though  none  of  them  was  a  party  to  the 
inquiry  by  the  Magistrate,  so  long  as  they  were 
aware  of  the  order.  \F.,  33  G.  352  =  2  C.L.J. 
259  =  9  C.W.N.  1065.]  SewfcZe.— Where  a  Ma- 
gistrate, in  aa  enquiry  under  p.  145  of  the 
Crim.  Pro.  Code,  refers  to  a  Police  report, 
which  clearly  sets  out  the  probability  of  a 
breach  of  the  peace,  it  will  be  a  sufficient  state- 
ment of  the  reasons  for  the  Magistrate's  being 
satisfied  of  the  existence  of  a  dispute  likely  to 
cause  a  breach  of  the  peace  under  the  section. 
GoiiUCK  Chandra  Pal  v.  Kali  Charak  De, 
13  C.  175.  [R.,  11  Gr.L.J  26  =  5  Ind.  Gas.  40 
=  14  C.W.N.  78.] 

(193)— Crim.  Pro.  Code  (1882),  s.  U&— En- 
quiry into  questions  of  title — Presumption  of 
possession — High  Court' spoiver son  revision. — A 
Magistrate,  inquiring  under  s.  145  into  a  ques- 
tion of  possession,  may  consider  the  question  of 
title  and  discuss  it,  if,  in  his  opinion,  it  is 
material  upon  the  question  of  possession.  The 
mere  fact  that  he  considers  and  discusses  it, 
does  not  invalidate  his  decision  on  the  question 
of  possession,  provided  there  is  evidence  as  to 
who  is  in  possession.  When  it  is  proved  that  a 
property  was  purchased  at  an  execution  sale, 
and  that  subsequently  the  peon  of  the  Court 
went  through  the  form  of  giving  possession  to 
the  purchaser,  there  is  some  evidence  that  the 
purchaser  took  possession,  although  it  may  be 
that  slight  evidence  would  suffice  to  rebut  that 
presumption.  In  a  criminal  revision  from  the 
orders  of  a  Magistrate  uoder  s.  145,  the  only 
question  which  the  High  Court  can  consider  is 
whether  there  was  evidence  on  which  the  Migis- 
trate  could  came  to  the  conclusion  which  he 
had  arrived  at.  RAJA  Babu  v.  MUDDUN 
MOHUN  LALL,  14  C.  169.    [ExpL,  14  C  361.] 

(199)— Crirw.  Pro.  Code,  ss,  145  and  146-- 
Difficulty  of  finding  out  the  party  in  possession- 
Proper  order — Poioer  of  High  Court  on  revision, 
— Where  it  is  difficult  for  a,  Magistrate,  trying 
a  case  under  s.  145  of  the  Code,  to  come  to  a 
conclusion  as  to  the  fact  of  possession,  the  wise 
and  proper  course  to  be  adopted  is  to  pass  an 
order  under  s.  146  of  the  Code.  Where  a 
Magistrate,  in  such  a  case,  passes  an  order 
under  s.  145  of  the  Code,  the  High  Court,  on 
revision,  has  the  power  to  make  the  order  which 
the  lower  Court  ought  to  have  made,  and  to 
alter  the  order  under  s.  145  to  one  unrler  s.  146 
of  the  Code.  REID  v.  RICHARDSON,  14  C. 
361.  [E.,  24  B.  527,  22  C.  297.  36  M.  275  =  12 
M.L.T.  439  =  1912  M.W.N.  1154  =  23  M.L.J. 
499  =  17  Ind.  Cas.  65  =  13  Or.  L.J.  753.] 
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(200)— Grim.  Pro.  Code  (1882).  ss.  145,  192 
and  528 — Power  of  a  District  or  Sub- Divisional 
Magistrate  to  transfer  or  tvithdraw  proceedings 
under  s.  145. — A  proceeding  under  ch.  XII 
ia  an  enquiry  within  the  meaning  of  s.  4  of  the 
Code  and  therefore,  a  District  or  Sub-Divisional 
Magistrate  has  power  to  transfer  a  proceeding 
under  s.  145  to  a  Magistrate  subordinate  to  him 
or  transfer  it  from  one  subordinate  Magistrate 
to  another,  when  euch  Magistrate  is  duly  em- 
powered to  deal  with  such  matter.  The  words 
of  s,  192  are  wide  enough  to  include  cases 
under  oh.  XII.  Satish  CHANDRA  PaNDAY 
V.  RAJENDRA  NARAIN  BAGCHI,  22  C.  898. 
IF.,  2  C  L.J.  614,  10  C.W.N.  1095;  R..  28  G. 
709  =  5  C.W.N.  749,  31  C.  350,  Rat.  Un.  Cr. 
C.  838,  2  L.B.R.  80,  7  Cr.  L.J.  423  =  11  O.G. 
61.] 

(201)— Criw.  Pro.  Code  (1898),  ss.  143,  144, 
145  and  435— Orders  vassed  without  juris- 
diction under  ss.  143,  1A4:— Charter  Act,  s.  15 — 
Selling  aside  of  the  orders. — Matters  under 
ch.  Xil  of  the  Code,  i  e.,  under  s.  145,  are  by 
S.435  placed  in  the  same  category  as  orders  under 
ss.  143  and  144,  in  respect  of  which  s.  435  of  the 
Code  of  1898  is  expressed  in  the  same  terms  as  in 
the  same  sftction  of  the  Code  of  1892.  As  regards 
an  order  under  s.  143  or  144,  it  has  been  held, 
that  though  the  powers,  as  a  Court  of  revision, 
cannot  be  exercised,  stil),  if  an  order  is 
challenged  to  be  without  jurisdiction,  i.e..  if  it 
be  outside  those  sections,  the  mere  fact  of  the 
order  purporting  to  be  passed  under  the  ex- 
empted sections  will  not  debar  the  exercise  of 
the  powers  under  s.  15,  Charter  Act,  to  set  it 
aside  as  null  and  void  and  without  jurisdiction. 
Therefore  an  order  under  ch.  XII  (s.  145), 
may  also  be  set  aside  if  it  is  made  without 
jurisdiction.  HURBULLUBH  NaraIN  Stngh 
V.  LUCHMESWAR  PROSAD  SINGH,  25  C.  188  = 
3  C.W  N.  49.  (16  C.  80,  19  C.  127,  2  C.W.N. 
572,  25  C.  852,  F.;  4  C.  172  =  5  I. A.  178.  R.) 
[Diss..  26  A.  144;  F.,  27  C.  892;  Appl,  27  C. 
259;  R.,  25  A.  537  =  23  A.W  N.  102,  33  C.  68  = 
2  C.L.J.  241  =  9  C.W.N.  1046,  12  Bom.  L.R 
1029  =  11  Cr.  L.J.  705=8  Ind.  Cas.  747,  13  Cr. 
L.J.  495  =15  Ind.  Cas.  495,  36  M.  275  =  13  Cr. 
L.J.  753  =  17  Ind.  Cas.  65  =  23  ML  J.  499  =  12 
M.L.T.  439=1912  MWN.  1154,  2  L.B.R.  239, 
5  O.C.  1  (3) ;  D.,  30  C.  112,  17  C.P.L.R.    133,] 

(202!— Cnm.  Pro.  Code,  s.  522— Order  direct- 
ing restoration  of  possession  of  immoveable 
property,  ivhen  can  he  made — Penal  Code, 
s.  350.— To  support  an  order  under  s.  522,  for 
restoration  of  possession  of  immoveable  property 
there  must  be  a  finding  that  the  disposses- 
sion was  by  the  use  of  criminal  force  as  defined 
in  s.  350  of  the  Penal  Code.  ISHAN  CHANDRA 
Kalla  v.  DINA  NATH  BADHAK,  27  C.  174  =  4 
C.W  N.  307.  (25  C  434,  Appr.)  [F-.  25  A.  341 
=  A.W.N.  1903,  59,  5  CW.N.  250;  F  d  Comm. 
11  C.W.N.  467  =  5  Cr.  L.J.  278  ;  B.,  4  Cr.  L  J. 
293  =  12  PR.  1906,  Cr.  =  54  P. L.R.  1907  ;  D., 
15P.R.  1914,  Cr.  =  112  P.L.R.  1914=14  P.W. 
R.  1914,  Cr.  =  15  Cr.  L.J.  275  =  23  Ind.  Cas. 
483.] 
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{203)— Crim.  Pro.  Code  (1898),  ss.  145.  435 
(3) — Dispute  as  to  coUectio7i  of  rent  between  two 
joint  owners  of  Mitakshara  f amily— Jurisdic- 
tion of  Magistrate — Appointment  of  receiver 
subsequent  to  order  under  siction — Power  of 
High  Court  to  set  aside  order  under  the  section, 
— There  is  no  want  of  jurisdiction  in  a  Magis- 
trate to  take  proceedings  under  s.  145,  where 
the  dispute  is  one  regarding  the  collection  of 
rent  between  joint  owners  governed  by  the 
Mitakshara  Law.  [R.,  2  L.B.R.  239,  F.B.  ; 
D..  10  C.W.N,  10^8  ;  Diss-,  23  P.R.  1902,  Cr. 
=  135  P.L  R.  ]90ii,]  Theappomtment  of  a 
Receiver  to  a  joint  estate  subsequent  to  an 
order  under  s.  145  does  not  afiect  the  jurisdic- 
tion of  the  Magistrate  in  having  made  the 
order.  An  order  under  s.  145  cannot  be  set 
aside  by  the  High  Court  in  its  revisional  juris- 
diction, except  under  the  provisions  of  the 
Charter  and  on  the  ground  of  want  of  jurisdic- 
tion. Sri  Mohan  Thakur  v.  Narsing 
MOHAN  ThAKUR,  27  C  259  =  4  C.W.N.  420. 
[S.,  11  C  L.J.  412=11  Cr.  L.J.  .370  =  6  Ind. 
Cas.  544;  D.,  36  C.  996  =  11  Cr.  L  J.  28  =  4  Ind. 
Cas.  696.]  See  also  ANONYMOUS,  27  C.  261, 
Note=4G.W.N.  421.  Note. 

(204)— Cnw.  Pro.  Code,  ss.  144,  145,  146— 
Order  under  s.  144,  when  can  be  made — 
Validity  of  order  under  s.  144,  prohibiting 
either  parties  from  exercising  right  of  possession 
— Evidence  of  possession — Order  tinder  s,  144, 
forbidding  parties  to  exercise  acts  of  possession. — 
An  order  under  s.  144  is  declared  to  be  only  of 
temporary  operation,  and  can  be  passed  only 
en  an  emergency  to  prevent  an  imminent- 
breach  of  the  peace.  S.  146  was  intended  to 
apply  to  a  case  in  which,  on  the  evidence  before 
him,  a  Magistrate  could  not  find  possession 
with  either  of  the  parties.  A  Magistrate  itt 
taking  proceedings  to  prevent  breach  of  the 
peace  in  disputes  concerning  the  possession  of 
land  should  proceed  under  s.  145  and  when 
necessary  attach  the  land  under  cl.  (4)  thereof, 
instead  of  issuing  an  injunction  under  s.  144 
prior  to  taking  such  proceedings.  Where,  in  a 
proceeding  under  s.  145,  no  evidence  could  be 
oSered  to  shew  the  possession  of  either  party  by 
reason  of  a  previous  order  under  s.  144,  forbid- 
ding the  parties  to  exercise  any  act  of  possession, 
the  Magistrate  may  ascertain  the  possession 
immediately  before  the  order  under  s.  144,  and 
regard  his  intervention  under  s.  144,  as  an 
attachment  suspending  the  previous  possession, 
JOYANTi  Kumar  Mookerjee  v.  Middle- 
ton,  27  C.  783=4  CW.N.  562.  [R.,  13  Cr.  L^ 
J.  23=13Ind.  Cas.  215  =  22  M.L.J.  154=10  M. 
L.T.  573,  15  Cr.  L.J.  609  =  24  Ind.  Cas.  597  = 
26  M.L.J.  208  =  1914  M.W.N.  352.] 

(205)— Crim.  Pro.  Code,  ss.  145  (1),  (4),  146 
— Order  based  on  tcritten  statements  without 
taking  evidence—  Jurisdiction  of  Magistrate — 
High  Court's  potver  of  interference. — It  is  not 
the  contravention  of  the  provisions  of  sub-s.  1 
of  8.  145  alone  that  affects  the  jurisdiction  of 
the  Magistrate  and  gives  the  High  Court 
power    to  interfere.     Where   a   Magistrate    in> 
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contravention  of  the  provisions  of  s.  145  (4)  of 
the  Code,  omitted  to  receive  the  evidence 
produced  by  a  party  but  merely  on  a  consider- 
ation of  the  written  statement  of  the  parties 
passed  an  order  attaching  the  disputed  property 
under  s.  146,  it  was  held  that  the  emission  to 
take  the  evidence  had  prejudiced  the  petitioner 
and  that  the  order  should  be  set  aside.  KOLHA 
KOER  V.  MUNESWAR  TEWARI.  34  C.  840  =  6 
Cp.  L.J  452.  (30  C.  508.  F.;  33  C.  68,  Expl.) 
[R.,  3  M.L.T.  108  =  17  M.L.J.  535  =  6  Cr.  L.J. 
384  =  31  M.  82.] 

(206)— Grim.  Pro.  Code  (1898),  s.U5— Review 
of  order  under — Jurisdiction — Legality. — There 
is  no  authority  for  holding  that  a  Magistrate 
can  review  a  final  order  passed  by  himi^elf  under 
S.  145  of  the  Cnde.      PARB\TI  CHARAN  ROY  V, 

Sajj  d  Ahmad  Chowdhury.  33  C.  350  =  12 
C.W.N.  603=7  Cr.  L  J.  401.  [R.,  14  Or.  L.J, 
605  =  21  Ind.  Cas.  477  =  16  0.  C,  192.] 

(207)-Crim.  Pro.  Code  (189%).  s-  Wi— Dis- 
pute relating  to  use  of  water — Order  by  Magis- 
trate t)  re'ni,uve  hund— Injunction  by  Civil  Court 
restraining  removal  — Subsequent  order  by 
Magistrate  directing  the  police  to  remove  the 
bund —  VaUdtly—  Jurisdiction. — In  proceedings 
under  s.  147,  Grim.  Pro.  Code,  one  party  obtain- 
ed an  order  from  the  Magistrate,  directing  the 
removal  of  a  bund  across  a  pyne,  and  restrain- 
ing the  other  party  from  erecting  any  obstruction 
until  they  obtained  the  decision  of  a  competent 
Court  adjudging  them  entitled  to  do  so.  The 
latter  pariy  subsequently  obtained  a  temporary 
injunction  from  the  Civil  Court,  restraining  the 
former  party  from  demolishing  the  bund.  But 
the  Magii-trate,  considering  the  case  imminent, 
directed  the  removal  of  the  bund  by  the  police. 
Held,  that  the  Magistrate  bad  no  jurisdiction 
to  make  an  order  directing  the  bund  to  be 
rem^ved  by  the  police.  There  is  nothing  in 
s.  147,  Crim.  Pro.  Code,  to  indicate  that  the 
Magistrate  can  carry  out  an  order  under  the 
section  through  the  agency  of  the  police.  The 
section  clearly  contemplates  orders  directed  to 
the  persons  who  are  parties  to  the  dispute. 
Dalmir  Puri  v;  Khodadad  Khan,  36  C. 
923=  14  G.W.N  179  =  4  !nd.  Cas  4lS-l0  Cp. 
LJ579.  (5  C.W.N.  67.  335,  £>.)  [D.,  39  C 
560=13  Cr.  L.J.  184=  13  Ind. Cas.  1000;  Expl., 
15  C  L  J,  267  =  12  Cr.  L.J.  319  =  10  Ind.  Cas. 
615.] 

(203)— Crim.  Pro.  Code  (1898),  s.  145— Dis- 
pute  as  to  collection  of  tolls  in  a  market — No 
dispute  as  to  possession— Collection  by  agent 
tantamount  to  possession  by  the  principal — 
Jurisdiction  of  Magistrate. — Under  an  agree- 
ment executed  by  K's  predecessor  in-title,  M 
was  to  make  the  collections  of  the  whole  of  the 
tolls  from  a  market,  and  at  the  close  of  the  ye=*r 
the  collections  were  to  be  divided  between  M 
and  K  according  to  their  respective  shares.  M 
was  accordingly  collecting  and  paying  over  K's 
share  to  him.  K  gave  a  lease  to  A,  and  A 
attempted  forcibly  to  collect  K's  share.     Held, 
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that  the  collection  by  M  as  agent  of  K  consti- 
tuted K's  possession.  Held,  also  that,  as  K  was 
thus  in  possession,  and  the  only  dispute  that 
existed  related  to  the  machinery  by  which  K 
exercised  his  possession,  the  Magistrate  had  no 
jurisdiction  to  pass  orders  under  s.  145,  Crim. 
Pro.  Code.  The  Magistrate  cannot  decide, 
under  that  section,  the  method  by  which  the 
possession  is  to  be  exercised  or  the  agency  by 
which  the  person  in  possession  is  to  collect  the 

profits.  AKALoo  Chandra  Das  v.  mohesh 
LAIi,   36  C.  986  =  4  Ind    Cas   696  =  11  Cr.L  J. 

28.  (10  C.W.N.  1088.  F.,  27  C.  259,  D.;  4  CW. 
N.  426,  iJ.)  [R.,n  C.L.J.  412  =  11  Cr.  L.J. 
370  =  6  Ind.  Cas.  544.] 

(209)— Cri7?i.  Pro.  Code  (1898),  s.  145,  cl.  3— 
Notice  on  spot,  omission    to   issue— Jurisdiction 
—Irregularity— Charier  Act    (24  and  25  Vic, 
Ch     1041,    s.    15 — Superintendence,   power    of, 
when  and  how  to  be  exercised — S.  145,  cl.  4 — 
'  The^, '  meaning  o/.— The  provision  as  to  pub- 
lication   of  the  order  mentioned  in  sub-s.    3  of 
s.  145  of  the   Crim.  Pro.  Code  is  directory  and 
is  a  matter  of  procedure  only  and  omission  to 
comply  with  it  does  not  destroy  the  jurisdiction 
of  the  Court,  which  arises  as  soon  as  ihe  provi- 
sions   of   sub-s.    1  of   the   section   have    been 
complied    with.     The    object   of  publishing  a 
notice    on  the  subject  of  dispute  is  to  reach  all 
persons    interested    therein   and    unless   it    be 
shown    that    some    one    interested    has    been 
materially   prejudiced  by  the  omission  to  serve 
the    notice,  the  High  Court  ought  nor,  to  inter- 
fere   under   s.    15    of    the   Charter    Act.     The 
omission  to  publish  a  notice,  under  s.  145,  cl.  3 
of    the  Crim.  Pro.  Code,  at  some   conspicuous 
place  at  or  near  the  subject  of  dispute  is  not  an 
illegality    which  deprives  the  Magistrate  of  his 
jurisdiction.     The    power   of    superintendence, 
which  the  High  Court  possesses  under  s.   15  of 
the   Charter  Act,  vests  in  it  a  power   somewhat 
analogous  to  that  of  the  King's  Bench  Division 
in    the  Supreme  Court  in   England  to  interfere 
by    mandamus      Such  power  of  interference    is 
discretionary  and    ought,  in  relation    to   cases 
under   s.   145  of   the   Crim.  Pro.  Code,   to   be 
exercised    with  every  caut'on.    If  the   subordi- 
nate Court  has  proceeded  with  irregularity,  the 
High   Court  will  not  interfere  unless  some  one 
has    been    materially   prejudiced    thereby  ;    if, 
however,  the  subordinate  Court,  has  acted  with- 
out jurisdiction,  the  High  Court  will  interfere. 
The  term  '  then  '  in  sub  s.  4,  s.  145.  Crim.  Pro. 
Code,  has  reference  only  to  the   time   or   order 
of  the  Magistrate's   procpedings.     SUKH    L.'Mi 
SHEIKH  V.  Tar  A  CHAND  T.'i,  2  C  L  J.  241  =  33 
C     68  =  9   C  W.N.  1046  =  2  Cp.  L.J.    6t8.    F.B. 

[R  ,  33  C.  352  =  9  C.W.N.  1065  =  2  CL  J.  265, 
1  S.L.R.  50.  33  C.  33  =  10  C.W.N.  257  =  2  CL. 
J.  271  =  5  C.L.J.  611.] 

(210)— Criw.  Pro.  Code,  s.  14:5— Police  re- 
port, co7itents  of —Breach  of  the  peace,  likely 
imminent — Possession—  Decree  of  Civil  Court, 
not  necessarily  conclusive. — A  police  report, 
upon  which  the  Magistrate  found  his  initial 
order  under  s.  145  of  the  Code,  should  contain 
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statement  of  the  facts,  from  which  the  Magis- 
trate may  be  satisfied  of  the  existence  of  a 
likelihood  of  a  brecich  of  the  peace.  But  there 
is  no  inflexible  rule  that  the  police  report  must 
show  that  the  disputing  parties  are  actually 
assembling  men  nr  doing  other  specific  overt 
acts.  No  rule  can  be  laid  down  so  as  to  specify 
the  sufficiency  of  the  materials  upon  which  he 
takes  action,  but  he  must  form  his  own  judg- 
ment and  not  proceed  upon  a  mere  expression 
of  the  opinion  of  the  police.  A  Magistrate  is 
entitled  to  take  proceedings,  under  s.  145  of  the 
Code,  when  a  breach  of  the  peace  is  likely  ;  it  is 
not  necessary  that  it  should  be  imminent.  If 
the  police  report  is  defective,  it  is  not  obligatory 
upon  the  High  Court  to  interfere,  when  it  is 
proved,  at  the  trial,  that  a  breach  of  the  peace 
was  likely  at  the  date  of  the  initial  order.  The 
question  of  possession,  in  a  proceeding  under 
s.  145,  has  to  be  determined  with  reference  to  a 
specified  point  of  time;  upon  this  question, 
every  previous  decree  of  a  Civil  Court  or  order 
of  a  Criminal  Court  is  not  necessarily  conclu- 
sive ;  the  evidentiary  value  to  be  attached  to 
such  document  must  depend  upon  the  circum- 
stances of  each  particular  case.  KULADA 
KiNKAR  ROY  v.  DaneshMIR,  2  G.L.J.  271  =  2 
Cr.  L.J.  670  =  10  C  W.N.  257  =  33  C.  33,  F.B. 
IR.,  IS.L.R.  50,  Cr.] 

(2U)—Crim-  Pro,  Code,  ss.  145,  146,  192. 
528,  529  (// — Criminal  case,  if  a  proceeding 
under  s.  145 — Magistrate,  power  of,  to  transfer 
such  a  case. — A  proceeding  under  s.  145  of  the 
Code  is  a  criminal  case  and  a  Magistrate  has 
power  to  transfer  it  under  ss.  192  and  528 
of  the  Code.  There  is  therefore  no  illegality  in 
a  Magistrate  transferring  a  case,  under  s.  145, 
to  a  subordinate  Magistrate  and  even  if  there 
was  any,  it  is  cured  by  s-  529  (/)  of  the  Code. 
GURUDAS  Nag  v.  Gaganendra  Nath 
Tagore,  2  C.L.J.  614  =  3  Cp.  L.J.  83.  (22  C. 
898,  26  M.  188,  28  C.  709,  F.;  31  C.  350,  28  C. 
709,  B.  and  ExpL;  25  B.  179,  Diss.)  [Diss.,  154 
P.L.R.  1914  =  5  P.R   1914,  Or.;  F.,  37  C.  91  = 

14  C.W.N.  49  =  11  Cr.  L.J  23  =  5  Ind.  Cas.  29  ; 
B..3i  A.  533=10  A.L.T.  27  =  13  Cr.  L.J.  452  = 

15  Ind.  Cas.  84, 10  C.W  N.  1095  =  4  Cr.L.J.  223; 
Co7is.,  18  G.W.N.  393  =  15  Cr.  L.J.  359  =  23  Ind. 
Cas.  727.] 

(212)— Cnw.  Fro.  Code  (1698).  s.  145— 
Immoveable  property,  dispute  relating  to— Fees 
paid  by  pilgrims  for  performing  Sradh  cetemony 
at  Gaya,  are  not  profits  of  immoveable  property 
— Jurisdiction  to  institute  proceedings  under 
s.  145  for  dispute  vnlh  regard  to  such  fees. — Pro- 
ceedingsunder  s.  145  of  the  Code  cannot  be  insti- 
tuted in  respect  of  a  dispute  between  two  parties 
relating  to  the  distribution  of  fees  paid  by  pil- 
grims at  Gaya  for  performing  Sradh  ceremony, 
although  there  may  be  a  likelihood  of  a  breach 
of  the  peace  in  consequence  of  such  dispute. 
Such  fees  can,  in  no  sense,  be  said  to  be  prrfii^^s, 
which  issue  out  of  land.  NAR.aYAN  MISSER 
V.  Bhuqwan  MISSER,  3  C.  L.J.  137  =  3  Cr. 
L.J.  214. 
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(213)  — Criw.  Pro.  Code,  s.  145,  cl.  (4)  — 
Refusal  to  examine  witnesses — Discretion  of 
Magistrate  not  always  a  question  of  jurisdiction. 
— A  Magistrate  acting  under  s.  145,  has  a  dis- 
cretion in  the  matter  of  examination  of  witness- 
es. He  is  not  bound  to  examine  all  the 
witnesses  adduced  by  the  parties,  but  may 
limit  the  number  for  good  and  suffiaient  reason. 
In  Manmaiha  Nath  Miiter  v.  Barada  Prasad 
Roy  CliowaJiury,  31  C.  685,  it  was  not  intended 
to  lay  down  such  a  broad  rule  that  the  Magis- 
trate had  no  discretion  but  was  bound,  under 
all  circumstances,  to  examine  every  witness 
produced  in  a  proceeding  under  s.  145,  and  that 
if  he  omitted  to  do  so,  he  acted  without  juris- 
diction. The  discretion,  however,  is  one  which 
must  be  exercised  with  due  care  and  caution 
and  with  a  careful  regard  to  the  circumstances 
of  each  particular  case.  Samir  SHEIKH  v. 
JAHED  SHEIKH,  3  C.L.J.  478  =  3  Cr.  L.J.  423. 
(31  C.  685,  Expl.) 

(214)— Criw.  Pro.  Code,  ss.  145,  517,  520— 
Cavxellation  of  proceedings  under  s.  145,  Crim, 
Pro.  Code — Order  allowing  one  party  to  reap 
the  crops,  illegal. — When  a  Magistrate  cancels 
proceedings  under  s.  145,  on  the  ground  that 
there  is  no  likelihood  of  a  breach  of  the  peace, 
he  has  no  jurisdiction  to  allow  one  of  the  par- 
ties to  reap  the  crops  to  the  exclusion  of  the 
other.  Such  an  order,  it  passed  under  s.  517, 
is  fit  to  be  set  aside  under  s.  520.  KARIMUDDI 
Fakir  v.  N.^isiuddi  Kaviraj,  3  C  L.J.  373  = 
3  Cr.  L.J.  466. 

(215) — Crim.  Pro.  Code.  s.  lio~ Institution 
of  proceedings  without  apprehension  of  breach  of 
the  peace,  without  jurisaiction— Instituting  fresh 
proceedings  in  spite  of  and  during  pendency  of 
the  Rule  issued  by  the  High  Court  to  set  aside 
order  passed  in  previous  proceedings,  highly 
improper. — A  District  Magistrate,  having  on  the 
5th  September,  1905,  passed  an  order  purport- 
ing to  have  been  under  s.  145,  Crim.  Pro.  Code, 
the  High  Court  on  21st  December,  1905,  issued 
a  rule  upon  him  to  shew  cause  why  the  said 
order  should  not  be  set  aside.  The  said  rule 
came  on  for  hearing  and  was  made  absolute  on 
the  2nd  February,  1906.  In  the  meantime, 
however,  on  the  12th  January,  1906,  a  Deputy 
Magistrate,  subordinate  to  the  said  District 
Magistrate,  on  a  petition  by  the  opposite  party 
to  the  said  rule  and  without  any  enquiry  as 
to  whether  there  was  an  apprehension  of  a 
breach  of  the  peace  or  not,  instituted  another 
proceeding  under  s.  145,  Crira.  Pro.  Code,  in 
respect  of  the  same  subject  matter.  Held,  that 
during  the  pendency  of  the  rule  in  the  High 
Court,  proceedings  in  the  lower  Court  with, 
reference  to  the  matter  in  dispute  must  be 
considered  to  have  been  stayed,  and  it  was  not 
only  irregular  but  highly  improper  to  institute 
fresh  proceedings.  Held  further,  that  while 
the  order  of  the  District  Magistrate  was  yet  in 
force,  there  was  no  reason  to  suppose  that  there 
was  any  apprehension  of  a  breach  of  the  peace. 
When  a  rule  is  issued  by  the  High  Court  on  the 
District  Magistrate  staying  further  proceedings, 
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all  subordinate  Migistrates  are  bound  to  obey 
the  orders  of  the  High  Court,  and  no  subordi- 
nate MAgi«trate  would  be  justified  in  carrying 
on  proceedings  with  reference  to  the  property  in 
dispute  which  is  tbs  subject  matter  of  the  rule 
or  institute  fresh  proceedings.  Pran  BalDAV 
MiTTER  V.  Rash  Behari  Mitter,  i  C.L  J. 
418  =  4  Cr.  L.J.  397. 

(216)— Grim.  Pro.  Code,  s.  I i 5— Symbolical 
possession  in  execution  of  a  foreclosure  decree, 
not  fffective  against  a  les-iee  loho  loas  not  a  party 
to  Of,  mortgage  suit— Actual  possession,  to  6s 
considered  in  s.  145,  Crim,  Pro.  Code.  —  It  is  a 
settled  rule  of  law  that  no  decree  for  foreclosure 
could  be  efiective  against  a  person  interested  in 
the  property,  if  he  was  not  made  a  party  tc  the 
suit.  Where,  therefore,  S  had  executed  in  1890 
a  mortgage  by  conditional  sale  in  favour  of  G, 
and  had  in  1893  leased  the  properties  covered 
by  it  to  B  for  25  years,  and  G  in  1902  instituted 
a  suit  against  S  upon  the  mortgage  without 
making  B  a  party  and  obtained  symbolical 
possession  in  execution  of  the  decree  for  fore- 
closure passed  therein.  Held,  that  such  delivery 
of  possession  could  not  affect  the  possession  of 
B  Bloomfield  v.  Ganagdhar  KUNDU,  4 
C  L.J  862  =  4  Cr.  L.J.  503.  [R.,  13  Or.  L.J. 
58.d  =  l5  Ind,  Cas.  999.] 

(217) — Crim,  Pro.  Code,  s.  lid  -  Irregularity 
amounting  to  want  of  jurisdiction—  Interference 
■by  the  High  Court, — A  Magistrate  drew  up  a 
proceeding  under  s,  145,  Crim.  Pro.  Code,  but 
he  did  not  serve  any  notice  upon  the  first 
party  in  accordance  with  sub-s.  {3j  of  s.  145, 
Crim.  Pro.  Code,  nor  did  he  fix  a  notice  on 
some  conspicuous  place  at  or  near  the  subject 
of  dispute,  nor  receive  a  written  statemsnt  from 
either  party  before  he  passed  his  final  order 
under  s.  145.  Tnere  was  no  appearance  on  be- 
half of  the  first  party  and  no  opportunity  was 
given  to  cite  witnesses  or  to  put  in  any  docu- 
mentary evidence.  But  on  examining  one 
witness  on  behalf  of  the  second  party  the 
Magistrate  held  that  there  was  a  likelihood  of 
a  breach  of  the  peace  and  declared  the  second 
party  to  be  in  possession.  Held,  that  the  pro- 
ceedings of  the  Magistrate  were  very  irregular 
and  must  have  prejudiced  the  first  pirty  and 
that  the  irregularities  were  so  great  as  to 
amount  to  a  want  of  jurisdiction  and  to  justify 
the  interference  of  the  High  Court  to  set  .^.side 
the  proceedings.  AHMED  CHOWDHRY  v. 
Parbati  Gharan  Roy,  35  C  774  =  8  CLJ 
71=  12  CW.N.  848  -8  Cr.L  J.  119. 

(218)— Crim.  Pro.  Cede  (1898),  ss.  145,  146 
and  148 — R>fusalto  grant  time  for  regular 
•proceedings  to  be  followed— Attachment  under 
s.  146,  when  the  parties  didnotfih  written  state- 
ments or  produce  evidence — Illegality. — In  a 
proceeding  under  s.  145,  Crim.  Pro.  Code,  the 
parties  appeared  on  the  day  of  hearing  but  did 
not  file  any  written  statements,  or  produce  any 
evidence  They  prayed  for  time  which  the 
Magistrate  did  not  grant.  He  then  heard  the 
parties   and,   being  unable   to    satisfy   himself 
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as  to  which  of  them  was  in  possession,  attached 
the  subject  of  dispute  under  s.  146.  Held,  that 
the  Magistrate  in  so  doing  refused  to  exercise 
jurisdiction.  He  ought  to  have  granted  time 
to  allow  regular  proceedings  to  be  followed  or 
he  might  have  informed  him-elf  of  the  facts  of 
the  case  either  by  local  inquiry  under  s.  a48. 
Crim.  Pro.  Code,  or  in  other  ways.  As  he  did 
neither,  his  order  under  &■  146  is  b3d  in  law 
and  ought  to  bo  set  aside.  SHEIKH  ManSAB 
ALI  V.  MATIULLAH,  12  C.W.N.  896  =  8  Gr.  L. 
J  202.  [i^.,  40  C.  105  =16 G.W.N.  1052  =  15  Ind. 
Cas.  486  =  13  Cr  L.J.  486;  D.,  11  Cr.  L.J.  27  = 
14  C.W.N.  80  =  5  Ind.  Cas,  40.] 

(2\%)—Crim.  Pro,  Code,  s.  145,  sri,h-s.  (5)  — 
Transfer  of  a  proceeding  wider  s-  145 — Power  of 
Magistrate  to  qtoash  proceeding  upon  transfer. — 
Where  a  proceeding  under  s.  145,  Crim.  Pro, 
Code,  drawn  up  by  a  Deputy  Magistrate  was 
transferred  by  the  Distr.ct  Magistrate  to  his 
own  file  and  then  summarily  quashed,  held, 
that  the  District  Magistrate  could  only  quash 
the  proceeding  in  accordance  with  the  provi- 
sions of  sub-s,  (5)  of  s.  145,  Crim.  Pro.  Code, 
on  facts  being  brought  to  his  notice  which  were 
sufficient  to  satisfy  him  that  no  dispute  likely 
to  cause  a  breach  of  the  peace  existed,  and  that 
his  order  quashing  the  proceeding  on  the  sole 
ground  that  he  thought  that  the  letter  address- 
ed to  him  by  one  of  the  parties  contained  an 
admission  that  the  other  party  was  in  actual 
possession  of  the  land  in  dispute  was  without 
jurisdiction  and  should  be  set  aside.  Semble.— 
If  the  District  Magistrate  after  transferring  to 
his  own  file  a  proceeding  under  s.  145,  Crim. 
Pro.  Code,  drawn  up  by  a  subordinate  Magis- 
trate, quashed  the  proceeding  on  a  full  consider- 
ation oi  all  the  facts  and  after  hearing  the 
objections,  if  any,  of  the  parties,  the  High 
Court  would  not  interfere  with  the  order  quash- 
ing the  proceeding.  TARA  GHARAN  8ark.'>iR 
V.  Bengal  Coal  Company,  ltd  ,  13  C.W.N. 
125  =  4  Ind.  Cas.  354  =  10  Cr.L. J.  560. 

(220)— Crim.  Pro.  Code  (1898),  ss.  144,  145. 
192  (21  and  b-29—Proceedir>gs  under  s.  145,  if 
may  be  instituted  during  the  pendency  of  a  suit 
under  s.  9  of  the  Specific  Relief  Act  '{J.  of  1877) 
— Prohioitory  order  under  s.  144,  hoiv  far  in- 
validates finding  of  i^ossession,  binder  s.  145  — 
Transfer  of  proceedings  under  s  145  by  subor- 
dinate Magistrate  — Legality  — S  529— Curing 
of  defect  in  transfer. — A  Magistrate  is  not  in- 
competent to  proceed  under  s.  145,  Crim.  Pro. 
Code,  with  regard  to  properties  which  form  the 
subject-matter  of  a  pending  suit  under  s.  9  of 
the  Specific  Relief  ^ct.  A  prohibitory  order 
under  s.  144,  Crim.  Pro.  Code,  was  passed 
against  certain  landlords  with  respect  to  certain 
lands  in  a  proceeding  to  which  the  tenants  were 
not  parties.  Subsequently  in  a  proceeding 
under  s,  145,  Crim.  Pro.  Code,  the  Magistrate 
found  that  the  landlords  were  in  possession  of 
the  lands  through  their  tenants  at  a  date  when 
the  prohibitory  order  was  still  in  force.  Held, 
that,  as  the  tenants  were  not  parties  to  the  pro- 
ceeding in  which  the  prohibitory   order   under 
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s.  144,  Grim.  Pro.  Code,  was  made,  the  subse- 
quent finding  in  the  proceeding  under  s.  145, 
Grim.  Pro.  Code,  that  the  landlords  were  in 
possession  through  the  tenants  was  not  bad  in 
law.  A  subordinate  Magistrate  cannot  be  em- 
powered under  s.  192  (2),  Grim.  Pro.  Code,  to 
transfer  proceedings  under  s.  145.  Grim.  Pro. 
Code.  But  a  transfer  of  such  proceedings 
made  by  a  subordinate  Magistrate  empowered 
under  s.  192  (2)  is  a  legal  defect,  curable  by 
s.  529,  Grim  Pro.  Code.  KiSHORI  LAL  ROY 
V  Srinath  Roy,  36  C  370=  13  C.W.N.  530  = 
9  Cr.  L.J.  399  =  1  Ind.  Cas.  817.  (4  G.W.N. 
821,  F.) 

{22\)-Grim-  Pro.  Code  (1S98),  ss.  145,  146 
and  344 — Proceeding  under  s.  145 — Postpone- 
ment sine  die,  whether  legal — Attachment  pend- 
ing disposal —  Solenama,  previously  executed 
and  confirmfd  by  decrees,  how  far  hindivg  — 
Regulation  VII  of  1822,  s.  34. — A  Magistrate 
has  jurisdiction  to  postpone  sine  die  a  proceed- 
ing drawn  up  under  s.  145.  Grim.  Pro.  Code. 
Where  a  Magistrate,  after  drawing  up  a  proceed- 
ing under  s.  145,  Grim-  Pro,  Code,  issued  an 
order  for  attachment  of  the  disputed  land  till 
the  disposal  of  the  case,  and  subsequently  he 
postponed  the  proceeding  sine  die.  Held,  that 
the  postponement  sine  die  did  not  operate  as  a 
withdrawal  of  the  order  of  attachment,  which 
continued  in  force  till  the  disposal  of  the  case. 
How  far  the  M-»gistrate,  in  passing  final  orders 
in  a  proceeding  under  s.  145,  Grim.  Pro.  Code, 
was  bound  to  act  in  accordance  with  a  sole- 
nama previously  executed  by  the  parties  and 
confirmed  by  the  decrees  of  Civil  Courts, 
cocsidared.  GURU  Das  HaZRA  v.  G.  L. 
WEATHERAli,  13  C.W.N.  60l  =  4  lod.  Cas. 
537  =  11  Cr.  L  J.  7. 

(222) — Jurisdiction  of  Magistrate — Postpon- 
ing proceeaing  sinedie.  —  A  Magistrate  has  no 
jurssdittion  to  pass  an  order  postponing  sine  die 
a  proceeding  under  s.  145,  Grim.  Pro.  Code,  at 
the  same  time  retaining  under  attachment 
the  property  covered  by  those  proceedings,  on 
the  ground  that  the  estate  or  area  in  which  the 
land  in  dispute  is  situate  is  under  settlement  by 
the  Revenue  authorities  under  the  provisions  of 
Reg,  VII  of  1822,  there  being  nothing  whatever 
to  show  either  this,  or  that  the  Magistrate 
followed  the  instructions  in  s.  84  of  the  Regu- 
lation. ABDUIi  Rauf  Mia  v.  Rahomuddin 
BHUIA,  13  C.W.N.  104  =  8  L.J,  585  =  9  Cr. 
L  J   35, 

(228)— Cnm.  Pro.  Code  (1890),  s.  147— 
Rights  contemplated  by  the  section,  not  merely 
easement — Form  of  final  order  in  a  proceeding 
under  s.  lil— Limitation  Act  (XV  of  1877), 
s-  26. — Where  the  Magistrate,  in  a  proceeding 
under  s,  147,  Grim.  Pro.  Code,  disposed  of 
the  case  by  his  final  order  which  ran  thus  : 
"  Srimanta  Bera  claims  a  prescriptive  right  to 
pass  the  water  of  his  tank  over  the  paddy  land  on 
the  south.  He  has  entirely  failed  to  prove  exercise 
of  the  right  uninterruptedly  for  twenty  years. 
His  claim  is  therefore  disallowed."  Beld,  that, 
by   his   order,  the   Magistrate  has  not  decided 
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the  case  one  way  or  the  other,  and  that  the 
case  must  be  sent  back  to  him  to  pass  a  proper 
order  on  concluding  his  enquiry,  that  the  Court, 
in  passing  orders  under  s.  147,  Grim.  Pro.  Code, 
should  adopt  the  Form  No.  24  in  Sch.  V  of  the 
Grim.  Pro.  Code,  and  that  the  right,  contem- 
plated by  s.  147,  Grim.  Pro.  Code,  is  certainly 
of  a  more  elastic  description  than  the  right 
which  has  to  be  strictly  proved  in  terms  of  s.  26 
of  the  Limitation  Act.  SRIMANTA  BERA  v. 
INDRA  NARAYAN  PRODHAN,  13  C.W.N,  859  = 

3  Ind.  Cas.  468  =  10  Cr.  L  J.  292. 

(22i)—Crim.  Pro.  Code,  s.  Ii5— Magistrate 
if  may  take  proceeding  by  way  of  execution  of 
the  final  orders  in  a  proceedifg  under — Police 
delivering  formal  possession  to  a  party  whose 
possession  was  declared  by  the  Magistrate, 
legality  of. — After  passing  final  order  declaring 
a  party  to  a  proceeding  under  s.  145,  Grim. 
Pro.  Code,  to  be  in  possession,  the  Magistrate 
has  no  jurisdiction  to  take  any  proceedings  in 
the  nature  of  execution  of  that  order.  Where, 
after  the  Magistrate,  in  a  proceeding  under 
s.  145,  Grim.  Pro.  Code,  has  declared  the  first 
and  third  parties  to  be  in  possession  of  the  pro- 
perty 3  in  dispute,  the  police  gave  formal 
possession  to  those  parties  by  planting  bam- 
boos, but,  disputes  still  not  ceasing,  the 
Magistrate  held  a  local  enquiry  and  again 
declared  the  po-session  of  the  first  and  third 
parties,  and  a  further  inquiry  was  held  to 
determine  whether  the  property  of  which  posses- 
sion bad  been  declared  was  identical  with  the 
subject  of  the  proceeding  under  s.  145.  Grim. 
Pro.  Code.  Held  that  all  the  proceedings  after 
the  final  order  passed  by  the  Magistrate  in  the 
proceeding  under  s.  145,  Grim.  Pro.  Code,  were 
ultra  vires.  There  is  no  specific  provision  in 
the  Code  authorising  a  Magistrate  to  take  pro- 
ceedings in  the  nature  of  execution  after 
passing  orders  under  s.  145.  KUMAR  RONEN- 
DRA   NARAIN     ROY      V.     KiSHORI    LaL     ROY 

Chowdhuri  ;  Kumar  Ronendra  Narain 
Roy  v.  Raja  Srebnath  Roy.  1*  C.W  N. 
78^5  lod.  Cas.  40  =  11  Cr.  L.J.  26. 

(225)— Criw.  Pro  Code  (1898t.  ss.  145  and 
146 — Attachment  under  s.  146 — Written  state- 
ments, failure  to  file  m  time— Evidence,  omission 
to  addvce — Jurisdiction  of  Magistrate  to  attach 
under  s.  146,  when  the  parties  did  not  adiuce 
evidence  on  the  appointed  date. — Where  the 
parties  to  a  proceeding  under  s.  145,  Grim.  Pro. 
Code,  did  not  fi!e  their  written  statements  or 
adduce  evidence,  though  more  than  two  months 
had  expired  from  the  date  the  proceeding  was 
drawn  up,  but  applied  for  time  to  file  the  written 
statements.  Held,  that  the  Magistrate  did  not 
act  without  jurisdiction  in  refusing  to  grant 
time  and  in  attaching  the  disputed  land  under 
s.  146,  Grim.  Pro.  Code,  on  the  failure  of  the 
parties  to  adduce  evidence.  BEJOY  MADHUB 
Chowdhry  v.  Chandra  Nath  Chucker- 
BUTTY,  14  C.W.N.  89  =  5  Ind.  Cas.  40  =  11  Cr. 
L  J.  27.  (12  C.W.N.  896,  jD.)  [D.,  40  G.  105  = 
16  G.W.N.  1052  =  13  Cr.  L. J.  486  =  15  Ind.  Cas. 
486.] 
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{2M\—arim.  Pro.  Code  (1872),  ss-  521  and 
532  -  Right  of  way — Obstruction — Denial  of  the 
right — Competency  of  Magistrate  to  pass  an  ex 
parte  order  under  s.  532 — Order  fci  removal  of 
obstruction,  validity  o/.— S.  532  authorises  the 
Magistrate  to  exercise  the  jurisdiction  it  confers 
only  when  the  subject  of  the  dispute  is  open 
to  the  use  of  the  public.  The  Legislature, 
in  conferring  on  the  Magistracy  power  to 
intervene  for  the  temporary  settlement  of  dis- 
puted civil  rights,  is  careful  to  direct  the 
preservation  of  the  status  quo  existing  at  tha 
time  the  proceedings  are  instituted.  Having 
imposed  on  the  exercise  of  jurisdiction,  the 
condition  that  the  subject  of  the  dispute  is 
open  to  the  public,  the  Legislature,  in  declaring 
that  the  Magistrate  is  competent  to  pass  under 
this  section,  have  refrained  from  empowering 
the  issue  of  directions  for  the  removal  of  an 
obstacle.  In  a  case,  where  it  appeared  from  the 
complaint,  that  the  subject  of  dispute  was 
not  open  to  the  use  of  the  public  and  the  com- 
plaint prayed  for  the  removal  of  an  obstruction, 
held,  that  the  provisions  of  s.  532  were  not 
applicable  and  even  if  they  had  been  applicable, 
the  order  for  removal  of  the  obsruction  could 
not  be  made.  Held,  also,  that  the  JMagistrate 
was  not  acting  properly  in  having  passed  an 
ex  parte  order,  under  s.  532,  directing  the  parte 
in  possession  not  to  retain  possession  of  the  land 
until  he  obtained  the  decree  or  order  of  compe- 
tent Court  adjudging  him  to  be  entitled  to 
exclusive  possession.  Such  an  order  could  be 
passed  under  s.  521,  as  it  would,  then,  have 
been  competent  to  the  person,  to  whom  the 
order  was  directed,  to  appear  and  to  show  cause 
against  it,  and  to  have  demanded  the  submis- 
sion of  question  of  right  to  the  decision  of  a 
jurv.  In  the  matter  of  ALFRED  LINDSAY. 
4  M.  121  =  2  Weir  113  =  5  Ind.  Jur.  637.  [Not 
F.,d9G.  560=13  Ind.  Cas.  1000=  33  Cr.  L.J. 
184,  15  M.L.T.  230=26  M.L.J.  2:i3=1914 
M.W.N.  891  ;  .P.,23  Ind.  Cas.  499  =  15  Or.  L. J. 
291.] 

{221]— Crim.  Pro.  Code  (1882),  ss.  145,  147— 
Dispute  concerning  land— Duty  of  Magistrate — 
Validity  of  order  not  made  betiveen  parties. — It 
is  the  duty  of  a  Magistrate,  before  he  interferes 
in  the  exercise  of  a  right,  to  consider  whether 
he  cannot  protect  persons  in  the  enjoyment  of 
their  rights  by  taking  a  caution  bond  from  the 
person  from  whom  or  at  whose  instigation  the 
breach  of  the  peace  may  be  apprehended.  But, 
if  a  probability  of  a  breach  of  the  peace  is  esta- 
blished and  a  Magistrate,  instead  of  taking 
security,  acts  under  b.  145  or  s.  147,  then, 
although  the  oiher  course  might  be  tha  wiser 
and  tbe  more  politic,  the  High  Court  could 
not,  as  a  Court  of  Revision,  disturb  his  order 
on  that  ground  only,  if  the  case  was  one  in 
which,  on  other  grounds,  such  an  order  would 
be  legal.  Nor  would  it  be  a  good  ground  for 
objection  to  the  Magistrate's  order  that  a  Civil 
Court  has  refused  an  injunction.  Where  an  order 
under  either  s.  145  or  s.  147  is  not  made  between 
the  parties  to   the  proceeding  or  when   neither 
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of  the  parties  to  the  proceeding  establishes  that; 
he  is  in  possession,  held,  that  the  order  is  not 
properly  mado.  SUBBA  NAYAK  v.  TRINCAL,. 
7M  460  =  2  Weir  101.  [.F.,  29  M.  97  =  15  M.L. 
J.  394.] 

(228)—  Crim.  Pro.  Code  (1882),  s.  147  — 
Dispute  concerning  the  right  to  perform  religious 
worship  in  mosque, — Where  a  dispute  likely  to 
cause  a  breach  of  the  peace  is  shown  to  exist 
concerning  the  right  to  perform  a  religious 
service  in  a  masque,  a  Magistrate  is  competent 
to  pass  an  order  under  s.  147,  Grim.  Pro.  Code. 
MUHAMMAD  MUSALIAU  v.  KUNJI  CHEK 
MUSALIAR,  11  M.  323  =  2  Weir  117.  [Di.ss., 
14  C  WN.  611  =  6  Ind.  Cas.  182;  F.,  29  M. 
237,  2::i8  =  4  Cr.L.J.  53  ;  R.,  24  B.  527,  3  Bom. 
L.R.  416,  46  P.L.R.  1803.] 

(229)— Crim.  Pro.  Code,  s.  147  —  Dispute 
between  persons  claiming  to  be  entitled  to  officiate 
as  Kazis  in  a  mosque,  applicability  of  the  section 
to. — A  dispute  as  to  a  right  to  user  of  a  mosque 
by  persons  claiming  to  be  entitled  to  officiata  as 
Kazis  therein,  is  a  dispute  coming  within  s.  147 
of  tbe  Code  and  an  order,  under  the  section^ 
declaring  the  possession  of  the  subject  of  dispute 
to  be  with  the  counter-petitioneis,  cannot  be 
maintained,  where  there  has  been  no  previous 
inquiry  as  to  whether  any  and  which  of  the  par- 
ties was  in  possession  of  the  saidsubject.  KADER 
Batcha  v.  Kader  Batcha  ROWTHAN,  29  M. 
237  =  4  Cr.L.J.  58.  [Not F.,  31  C  578=12CL. 
J.  22  =  11  Cr  L.J.  292  =  14C.W.N.  611  =  6  Ind. 
Cas.  182.] 

(230)— CHto.  Pro,  Code,  s,  Ul— Scope  of 
section— Usflr  of  land  by  a  person  in  possession 
— Dispute  likely  to  induce  breach  of  the  peace — 
Procedure  of  Magistrate  —  Security  to  keep 
peace.  — h  tenant,  in  possession  of  agricultural 
land,  enclosed  it  with  a  wall  instead  cf  a  hedge. 
The  act  was  one  likely  to  induce  a  breach  of 
the  peace.  Tbe  question  was  whether  the  case 
was  one  falling  "under  s.  147.  Though  the 
High  Court  refused  to  interfere  in  revision, 
held,  as  regards  the  construction  of  the  section, 
that  it  is  not  confined  only  to  cases  in  which 
the  user  of  the  lacd,  giving  rise  to  the  dispute, 
is  by  a  person  not  in  pos.=ession.  It  is  wide 
enough  to  include  a  case  like  this,  where  the 
user  13  by  the  person  in  possession.  It  was 
pointed  out  that,  in  a  cafe  like  this,  it  would 
be  proper  for  the  Magistrate  to  take  security 
from  the  party  from  whom  a  breach  of  the 
pesice  is  apprehended,  though  it  will  not  be 
illegal  for  him  to  proceed  under  s.  147. 
arunachedam  Chettiar  v.  Chidambaram 
CHETTI,  13  M.L.J.  394  =  29  M.  97  =  3  Cr.  L.J. 
31. 

(231)— Crim.  Pro.  Code,  s.  145~DispM<e  be- 
iwee7i  manager  of  joint  Hindu  family  and  other 
members.— A  Manager  of  a  joint  Hindu  family 
is  entitled  to  be  protected  in  his  possession  by 
proceedings  under  s.  145,  Crim.  Pro.  Code,  as 
against  any  other  member  of  the  family. 
Bhaskaruni   Kes.wrayudu    v.    Bhaska- 

RUNI  CHALAPATI  RAYADU,    18  M  L  J.    343  = 

31  M.  318  =  8  Cr.  L.J.  205  =  4  ML.T.  301. 
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(232)— CHw.  Pro.  Code  (1898),  s.  U5—Exe- 
aition  sale  confirmed  and  sale  certificate  issued 
— No  delivery  of  j^ossession,  actual  or  symbolical 
—  Cert^fi  ate -holder. — Where  ihe  petitioners 
bought  the  lands  belonging  to  the  counter- 
petitioners'  family  in  execution-sale,  and  the 
sale  was  duly  confirmed  and  the  sale  certificate 
issued,  held,  that  there  being  no  delivery  of 
possession  whatever,  actual  or  symbolical,  to 
the  petitioners,  their  rights  were  not  protected 
by  proceedings  under  s.  145.  RAGaVA 
AIYANGAR  v.  KRISHNASAWMY  AlYAR,  4  M. 
L.T.  189  =  31  M.  416  =  8  Gr.  L.J.  392. 

(233)-CnTO.  Pro.  Code  (1898),  ss.  145  and 
526 — Trnmfer  cf  case  under  s.  145,  Crim.  Pro. 
Code — "  Criminal  cases.'' — Held,  that  proceed- 
ings under  s.  145  of  the  Code  of  Criminal 
Procedure  are  "  criminal  cases "  within  the 
meanicg  of  the  words  as  used  in  s.  526  of  the 
Code,  and  therefore  s.  526  applies  to  such  pro- 
ceedings. SardarKaram  SINGHv.HEARSEY, 
11  0.  C.  61  =  7  Or.  L.J.  423.     (26  M.  188,  F.) 

(234)— CrifK.  Pro.  Cede  (1898),  s.  145  -Juris- 
diction of  Mogistrate— Initiatory  order,  ortiission 
to  publ'sh — Procedure  when  the  local  area  icith- 
in  7ch'ch  land  in  dispute  is  situate  is  doubtful — 
Revision  by  High  Court. — An  emission  to  pub- 
lish the  order  uoder  s.  145  (3)  does  not  deprive 
the  Magistrate  of  jurisdiction  to  deal  with  the 
case.  Where  a  Magistrate  was  gatisfisd  that  a 
breach  of  the  peace  was  imminent,  held,  that, 
although  his  initiatory  order  was  not  as  explicit 
and  clear  as  it  might  have  been,  yet  his  pro- 
ceedings could  not  be  held  to  be  without  jurisdic- 
tion. Held,  further,  that,  in  proceedings  under 
Ch.  XII  of  the  Code  of  Criminal  Procedure, 
where  there  is  any  doubt  as  to  the  exact  local 
area  within  which  the  land  in  dispute  is  situate, 
inquiry  can  be  made  by  a  Magistrate  having 
jurisdiction  in  either  of  the  areas  in  which  the 
land  might  be  situate.  Held  also  that,  when 
a  Magistrate  has  jurisdiction  under  s.  145  and 
comes  to  a  decision  as  to  possession  within  the 
meaning  of  s.  145  (4),  that  decision  as  to  posses- 
sion, whether  right  or  wrong,  cannot  be  ques- 
tioned in  revision.     IKLAS  KUNW-VR  v.    RaG- 

HURAJ  Bahadur  Singh,  12  0.C  400  =  4  Ind. 
Gas.  876  =  11  Cr.  L  J.  69. 

(235)— Crim.  Pro.  Code  {Act  V  of  1898), 
ss. 145,  146,  439 — Dispute  relating  to  immoveable 
property — Attachynent  of  motque — Revision. — 
Where  a  Magistrate  passed  an  order  under  Cb. 
XII  of  the  Crim.  Pro.  Code  attaching  a  mcsque, 
held,  upon  revision,  that  the  order  was  made 
without  jurisdiction.  CROWN  v.  MUBARAK 
ALI,  46  P.L  R.  1903. 

(236)— Criw.  Pro.  Code  (1898),  ss.  147,  439— 
Dispute  relating  tn  immoveable  property — Right 
of  way  ~  Jurisdiction  of  Criminal  Court— Pro- 
cedure—Revision —  Criminal  cases. — Where  an 
order  was  passed  under  s.  147,  Crim.  Pro-  Code, 
without  complying  with  the  procedure  pre- 
scribed and  giving  notice  to  the  party  concerned, 
to  show  cause  why  an  order  against  him  should 
.not  be  passed,  the  Chief   Court  on  reviision  set 


Dispute  as  to  possession  of  immoveable  pro* 
perty — continued. 

aside  the  order  as  passed  without  jurisdiction. 
A  person  against  whom  proceedings  are 
instituted  is  entitled  to  produce  evidence  to 
prove  that  the  case  does  not  fall  within  the  sec- 
tion. No  order  under  the  section  can  be  passed 
to  remove  an  obstruction  from  a  public  way, 
when  it  is  not  shown  that  the  right  of  way  was 
exercised  within  three  months  of  the  institution 
of  proceedmgs.  BHANA  v.  CROWN,  103  P.L.R. 
1909  =  12  P.R.  1909,  Cr.  =11  P.W  R.  1909,  Cr.  = 
4  Ind.  Cas.  860  =  11  Cr. L.J  61.  (23  P.R.  1902 
=  28  P.L.R.  I90i,  7  P.R.  1907  =  104  P.L.R. 
1907,  F.) 

(237)— Criw.  Pro.  Code  (1895),  ss.  145  and  435 
—  Order  ultra  vires — Revision — Joi7it  trial — 
Illegality  of — Possessio7i  luhat. — B.  435,  Crim. 
Pro.  Code,  does  not  exclude  the  jurisdiction  of 
the  High  Court  to  revise  an  order  of  the  Magis- 
trate which  is  illegal  and  irregular,  though  it 
purports  to  have  been  made  under  s.  145,  Crim. 
Pro.  Code.  Where  several  accused  persons  were 
found  to  be  in  possession  of  difierent  and  sepa- 
rate pieces  of  Innd  alleged  to  be  the  property 
of  the  complaint,  the  accused  could  not  be  tried 
jointly  under  s-  145,  Crim.  fro.  Code,  and  the 
order  passed  thereon  was,  therefore,  illegal. 
Where  the  Magistrate  finds  that  the  dispute 
was  between  the  owner  and  the  occupant  of  the 
land  or,  in  other  words,  between  the  persons  in 
actual  and  in  constructive  possession,  the 
Magistrate  should  maintain  the  person  in 
actual  possession.  CROWN  v,  JamaL  tod.  PlR- 
MAHOMAD,  9  Cr  L  J.  265  =  1  SL  R.  23,  Cr., 

(233)— Criw.  Pro.  Code  (1898),  s.  146— Ifagis- 
trate  holding  no  inquiry  —  Interference  in 
revision. — Where  a  Magistrate,  without  making 
any  inquiry  as  to  the  rights  of  the  parties,  passed 
an  order,  attaching  the  property  in  dispute, 
pending  the  decision  of  a  competent  Court  of 
civil  jurisdiction,  held,  that  the  order  of  attach- 
ment was  erroneous  and  must  be  set  aside. 
CROWN  v.  ISAKHAN,  9  Cr.  L,J.  272  =  1  S.L.R. 
33.  Cr. 

(239)— Criw.    Pro.    Code   (1898),    s.    145— 

Proceedings  under,  not  criminal   proceedings — 

Civil    Court's    power    to    stay    proceedings    in 

Criminal  Court. — A  Civil  Court  has  no  right  tD 

issue  an  injunction  which  would  have  the  eSeot 

of  staying    proceedings  in    a  Criminal    Court. 

But  proceedings  under  s.  145,  Crim.  Pro.  Code, 

cannot     be    said    to  be    criminal    proceedings 

within  the  meaning  of  that    principle,    and    a 

Civil  Court's  action  cannot  possibly  be  fettered 

by  any  action,  which  one  of  the    parties  to  the 

suit  may  choose  to   take   before  the  Magistrate 

under  the  provisions  of  that    section.     BEGAM 

v.  Seth  Dooli  ChanD,  2  Ind.  Gas.  266. 

[       {UQ)  —  Crim.  Pro.  Code,  Act  X  of  1882,  s.  145 

:   — Likelihood  of  breach  of  peace. — Where  neither 

;   the  preliminary  nor  the  final  order  of  a  Magia-' 

trate    under    s.    145  of    the  Crim.    Pro.    Code, 

disclosed  that  be  was  satisfied  of  the  likelihood 

:   of    the   disputes   leading   to    a   breach   of  the 

peace,    the    order    was    set    aside     as    illegal. 

BAKHSHUIjLAH  v.  LaTAFAT-UN-NISSA,  A.W. 

N.  1884,  317. 
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mi)  —  Crim.  Pro.  Code,  ActX  o/1882,  s.  145 
— Right  to  collect  rent  of  immoveable  property. 
— A  dispute  about  the  right  to  collect  the  rent 
of  immoveable  property  is  a  dispute  in  which 
a  Magistrate  can  proceed  under  s.  145  of  the 
Grim.  Pro.  Code.  DURGA  KUAR  v.  PHULZARI 
Lal,  A.W.N.  1885,  299   (11  C.  413,  F.) 

(2i2)  — Grim.  Pro.  Code.  Act  X  of  \S32,  s.  147 
—Defective  in  essentials.  —  An  order  passed 
under  s.  147  of  the  Grim.  Pro.  Code,  which 
does  not  contain  a  statement  that  the  Magis- 
trate is  satisfied  that  a  dispute  likely  to  induce 
a  breach  of  the  peace  exists  and  which  does  not 
state  the  grounds  on  which  he  is  so  satisfied, 
is  illegal,  hire  Mahabir  Prasad,  A.W.N. 
1885,  302. 

(24.3)— Crtm.  Pro.  Code,  Act  XXV  of  1861, 
s.  318  — Question  of  possession  only  to  be  consi- 
dered.— Under  s.  318  of  the  Grim.  Pro.  Code, 
the  Migistrate  has  to  inquire  only  into  the  fact 
of  actual  possession  and  not  the  question  how 
po=SP.ssion  was  obtained.  Dastur  HUSANG 
JamasjIv.  R.  L.  Fell,  6  B.H  C.  Or.  30. 

(244) — Crim.  Pro.  Code,  s.  145 — Dispute  as 
to  right  to  collect  rent — Attornment  by  tenants  to 
stranger. — In  a  dispute  as  to  the  right  of  col- 
lecting rants  of  certain  land,  the  tenants  were 
paying  rents  to  one  of  the  parties  up  to  the 
commencement  of  the  dispute  which  led  to  the 
proceeding  under  s.  145,  and,  upon  the  dispute 
taking  place,  they  attorned  to  the  other  party 
by  real  or  pretended  payments.  Held,  that 
such  attornment  by  the  tenants  did  not  put  an 
end  to  the  tenancy  and  to  the  right  of  the  person 
who  was  collecting  rents  up  to  the  time  of 
the  dispute,  to  collect  the  rents.  Held,  also, 
that  such  proceedings  by  the  tenant  could  not 
deprive  him  of  recourse  to  s.  l45  in  case  of 
danger  to  the  peace  to  have  possession  of  the 
right  to  collect  rents  maintained,  pending  civil 
proceedings.  SarbanandA  BasU  MOZUMDAR 
V.  Pran  8ANKAR  Roy  Chowdhury,  15  C. 
527.      [F.,  16  C.  513.] 

(245) — Crim.  Pro  Code,  s.  145  (5) — Dispute 
concerning  land — Person  interested  as  tenant, 
not  required  to  attend  as  party — Application  for 
addition  of  party — Practice. — Under  s.  145  (5) 
any  person  claiming  to  be  interested  in  the  land 
in  dispute  as  a  tenant  of  part  of  it,  who  is  not 
required  to  attend  as  a  party,  should  be  heard, 
if  he  makes  an  application  to  be  added  as  a 
party,  in  order  to  show  that  no  dispute  likely 
to  cause  a  breach  of  the  peace  exists  or  has 
existed.  Haran  MANDALv.  MOHIMCHANDRA 
Pramanigk,  37  C.  283  =  6  Ind.  Cas.  545  =  il 
C.L.J.  414=14  C.W.N.  708  =  11  Cr.  L.J,  371. 

(246) -Crwi  Pro.  Code  (1893),  s.  U7— Eight 
to  perform  puja  in  a  temple,  whether  falls 
within  the  scope  of — "Land,"  meaning  of. — A 
dispute  concerning  the  right  to  perform  puja  by 
entering  into  a  certain  temple  is  not  a  dispute 
concerning  the  right  of  use  of  any  land  within 
the  meaning  of  s.  147,  Crim  Pro.  Code.  Semble. 
— The  expression  "land"  in  s.  147,  Ctim.  Pro. 
Code,  does  not  necessarily  include  buildings, 
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Guiram  Ghosal  v.  Lalbehari  Das,  37  G. 
578=12   CLJ.    22  =  11    Cr.    L  J.  292  =  6  Ind. 

Cas.  182  =  14  C.W  N.  611.  (29  M.  237,  Not  F.) 
\_R  ,  38  C  .387  =  13  C.L.J.  445  =  12  Cr.  L.J.  3 
=-9  Ind.  Cas.  6.] 

('247)— Criw.  Pro.  Code  (1898),  ss.  145,  146— 
Receiver,  accretions  to  property,  if  rests  in — 
Accretion,  title  to,  prevails  against  all  persons 
not  claiming  under  prior  title — Bona  fide  tenant 
under  a  de  facto  proprietor,  it  acquires  raiyati 
rights — Non  occupancp  ratyat,  if  entitled  to  pos- 
session cf  a.ccretions— Receiver  appointed  under 
s.  Ii6,  rights  of- — As  a  general  rule,  a  Receiver 
takes  no  title  in  property  acquired  by  the  per- 
son formerly  in  possession.  But  a  Receiver  is 
entitled  to  any  accretion  to  the  property  vested 
in  him,  upon  general  principles  and  the  policy 
of  the  law  by  which  a  proprietor  acquires  a 
tide  to  accessions  to  his  property.  Where  a 
Receiver  has  been  appointed  under  s.  146  of  the 
Crim.  Pro.  Code  in  respect  of  any  property  in 
dispute,  the  Receiver  is  entitled,  unless  soma 
special  circumstance  is  established  not  only  to 
the  subject-matter  of  the  proceedings  under 
s.  145,  but  also  to  the  accreted  land,  and  gives 
good  title  to  a  tenant  under  him.  Such  title 
will  prevail  against  a  trespasser  but  not  against 
a  person  who  establishes  a  title  to  the  accreted 
land  acquired  prior  to  the  vesting  of  the  lands 
in  the  Receiver.  Semble  : — Whether  a  tenant, 
who  enters  upon  a  land  held  under  a  de  facto 
proprietor,  can  acquire  a  raiyati  interest  therein, 
even  though  the  de  facto  possessor  ultimate- 
ly turns  out  to  be  no  real  owner,  in  case  the 
tenant  should  have  entered  on  the  land  in  good 
faith.  Where  a  tenant  has  acquired  the  status 
of  a  non-occupancy  raiyat  in  respect  of  any 
land,  he  is  entitled  to  possession  of  land  which 
has  accreted  to  his  holding.  MadHU  v.  SABiiR 
ALI,  14CW.N.  68i  =  6  Ind.  Cas.  177=11  Cp. 
L.J  288.  (20  C.  709,  8  C.V/.N.  315  =  5  C.L.J. 
9.  21  G.  233.  4  C.L.J.  63  =  33  C  444.  13  CW. 
N.  269  =  8  C.L.J.  537,  13  C.W.N.  267  =  8  C.L. 
J.  538,  8  C.L  J.  541,  10  C-L.J.  55,  R.). 

{2i8)— Crim.  Pro.Code  (1898),  ss.  145,146and 
147 — Costs  of  proceedings  under  ss.  145,  146  or 
147 — Amount  of  costs,  assessment  of — Time  for 
making  order  for  costs. — Held,  that  only  the 
Magistrate  who  passes  an  order  under  ss.  145, 
116  or  147  of  the  Code  can  decide  by  whom  the 
costs  of  the  proceedings  are  to  be  paid,  but  the 
amount  of  the  costs  may  be  assessed  by  his 
successor.  Held,  further,  that  an  order  for 
costs  should  as  a  rule  be  made  at  the  time  of 
passing  the  order  under  ss.  145,  146  or  147, 
when  the  facts  are  fresh  in  the  mind  of  the 
Magistrate.  IKLASKUAR  v.  RAJA  RagHURAJ 
Bahadur  Singh,  13  O.C.  66  =  5  Ind.  Cas. 
943  =  11  Cr.  L  J.  335.  (21  C,  609,  22  C.  384,  23 
C.  37,  22  C.  .387,  24  C.  757,  29  M.  273,  R.) 

(2m— Crim.  Pro.  Coie  (1898).  ss.  145.  146— 
Order  of  attachment,  roithout  written  statement 
and  evidence — Jurisdiction  of  Magistrate--^ 
Although  it  is  not  beyond  the  jurisdiction  of  a 
Magistrate  to  make  an  order  under  s.  146,  Crim. 
Pro.   Code,   without  written    statements  and 
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without  evidence,  yet,  if  he  m=ikes  such  an 
order,  without  making  any  attempt  to  investi- 
gate the  question  in  the  light  of  evidence  and 
of  written  statements,  he  acts  without  jurisdic- 
tion.     ASPANDYAR    KHAN  V.  IRSHAD   KHAN, 

11  Cr.  L.J.  90  =  5  Ind.  Cas.  249. 

(250)  —  Crim.  Fro-  Code  (1898),  s.  145— 
Failure  to  decide  effect  of  Civil  Court  decree 
betioeen  parties  —  Refusal  of  jurisdiction.— 
Neglecting  to  decide  whi»t  etisct  a  Civil  Court 
decree  between  the  parties  to  a  proceeding  under 
s.  145  of  the  Crim.  Pro.  Code  may  have  had  on 
the  question  of  possession,  is  omission  to  deal 
with  a  material  part  of  the  case  made  before 
the  MiDistrate  and  a  refusal  of  jurisdiction  by 
him.  GOPALA  Chandra  Chowdhry  v.  Uma 
Charan  Ghosh,  11  Cr  LJ.  184  =  5  Ind.  Cas. 
646. 

(251)— Crim.  Pro-  Code  (1372),  s.  IS31— Order 
of  attachment  ivhe:%  to  be  made— Summary  order 
illegal.— A  Magistrate  is  not  competent  sum- 
marily to  order  attachment,  without  recording 
a  proceeding  under  s.  530,  Crim.  Pro.  Code,  and 
without  taking  evidence.  It  is  only  when  he 
is  unable  to  determine  the  fact  of  actual  posses- 
sion that  he  is  competent,  under  s.  531,  to 
attach  the  land.  In  the  matter  of  RAM 
BOONDARI  DEBEE,  1  J.  G.  16. 

{252)— Crim.  Pro.  Code  (1872),  s.  518— 
Order  under  the  section  not  to  be  directed  to  the 
owner  not  in  actual  possession.— An  order  under 
s.  518,  Crim.  Pro.  Code,  cannot  be  directed  to 
an  owner  of  property  who  has  sublet  it  to  others 
and  who  is  not  in  consequence  in  actual  posses- 
sion or  management  cf  it.  In  the  matter  of 
SREENAth  Sein,  1  J.  G.  30. 

(253)— Crim.  Pro.  Code  (1872),  s.  5:iO— Joint 
owner  erecting  edifize — Magistrate  incompetent 
to  order  ex  lusive possession. — A  joint  owner  of 
land  erected  on  it  an  edifice  against  the  will  of 
the  joint  owner.  The  Magistrate  made  an 
order  under  s.  5S0,  Crim.  Pro.  Cede,  awarding 
exclusive  possession  of  that  portion  of  the 
land  on  which  the  edifice  was  erected  to  the 
person  who  erected  it.  Held  that  s.  530  did 
not  apply  to  the  case.  In  the  matter  of  RAJ 
COOMAR  SINGH,  1  JG.  45. 

(2541— Crim.  Pro.  Code  (1872),  s.  530  — 
Proceedings  baaed  upon  insufficiint  grounds — 
Jurisdiction  of  the  Magistrate. — Where  the 
proceedings  recorded  by  a  Magistrate  under 
s.  530  were  based  upon  materials  which  did  not 
disclose  sufficient  ground  for  considering  that  a 
breach  of  the  peace  was  imminent,  held,  the 
Magistrate  had  no  jurisdiction  to  make  an  order 
calling  upon  the  parties  concerned  in  the  dis- 
pute to  attend  in  Court  and  give  in  a  written 
statement  of  their  respective  claims  in  respect 
of  the  fact  of  actual  possession  of  the  subject  of 
disputP.  Chunder  MADHAB  v.  Juggut 
CHUNDER,  2  J.G.  4. 

(255)— Crim.  Pro.  Code  (1872),  ss.  530  and 
533  —  Question  of  possession — Local  enquiry  to 
be  made  by  Magistrate  himself— Local  enquiry 
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by  subordinate  Magistrate  legal  with  parties, 
consent — Scope  of  such  enquiry- — In  a  proceed- 
ing under  s.  530,  Crim.  Pro.  Code,  the  Migis- 
trate  must  decide  the  fact  of  possession  on 
evidence  taken  by  himself  and  not  according  to 
the  result  of  a  local  enquiry  made  under  s.  533, 
unless  the  parties  have  consent  to  be  bound 
thereby.  Per  Prinsep,  J.  The  local  enquiry 
referred  to  in  s.  533  should  be  restricted  solely 
to  some  question  relating  to  the  features  of  the 
property  about  which  the  dispute  has  risen,  and 
should  not  be  directed  to  any  matter  which  can 
be  proved  before  the  Magistrate  by  oral  evidence. 
In  the  matter  of  Baikunt   Kumar,  2  J.G.  16. 

(256)— Crim.  Pro.  Code  (1872),  s.  530— Exe- 
ciition  of  decree  for  ejectment — Potuer  of  M  igis- 
trate — Efftct  of  ejectment. — In  the  execution  of 
a  decree  for  ejectment,  a  Magistrate  has  power 
only  to  bind  down  any  party  whom  he  might 
consider  as  putting  forward  a  wrong  claim  to 
the  property  to  keep  the  peace  under  s.  530, 
Crim.  Pro.  Code.  But  he  has  no  power  to 
order  the  cutting  up  of  standing  crops  and 
make  them  over  to  the  party  entitled  to  them. 
The  eSect  of  an  ejectment  under  the  rent  law 
is  to  dispossess  the  ryot  not  only  of  the  land, 
but  also  of  the  crop  standing  thereon.  In  ths 
matter  of  DURJUN  Mahton,  2  J  G.  23. 

(257)— Cri7?;,  Pro.  Code  (1872),  s.  5m— Power 
of  Magistrate  under.  —  It  is  the  likelihood  of  a 
breach  of  the  peace,  with  the  consequent  neces- 
sity for  immediate  action,  which  alone  warrants 
action  by  the  Magistrate  under  s.  530.  In  the 
matter  of  KUNUND  Narain,  2  J.G.  27. 

{i57-a)—Crim.  Pro.  Code  (1872),  s.  530— 
Form  of  notice  under  the  section  — Right  of 
intervener  to  come  in, — The  notice  shall  be 
addressed  to  known  individuals  and  not  be  in 
the  form  of  a  public  proclamation  or  citation. 
The  Crim.  Pro,  Code  contains  no  provision  for 
allowing  an  intervener  to  come  in,  in  the 
middle  of  the  proceedings  held  by  a  Magistrate 
under  this  section.  In  the  matter  o/KUNUND 
Narain,  2  J.G.  27, 

(251-b)—Crim.  Pro.  Code  (1872),  s.  630— 
Poiuer  of  Magistrate  under  section.  —A  Magii;- 
trate  has  no  power  to  decide  a  question  of 
possession  under  s.  530,  until  he  has  recorded  a 
proceeding  stating  the  grounds  of  his  being 
satisfied  that  the  dispute  for  possession  is  likely 
to  induce  a  breach  of  the  peace.  In  the  matter 
of  Kunund  Narain,  2  J.G.  27. 

(258)— Crim.  Pro.  Code  (1872),  s.  532— 
Actual  dispu'e  essential  for  an  order  under  the 
section — Verbal  altercation  not  enough— Nature 
of  power  under  section. — A  person  claiming  to 
be  the  sole  proprietor  of  a  private  road  placed 
gates  at  one  end  of  it  to  prevent  its  use  by 
the  public  between  sunset  and  sunrise.  On 
the  motion  of  the  Deputy  Commissioner  of 
Darjeeling,  the  Magistrate  made  an  order  under 
s.  532  "  that  possession  of  the  private  road 
be  not  taken  until  the  claimant  shall  have 
obtained  the    decision  of  a  competent  Civil 
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<3ourt  as  to  exclusive  possessioa."  Held  that 
there  beinp;  no  evidence  of  any  one  having 
exercised  the  right  of  passing  over  the  road 
betvsreen  sunset  and  sunrise,  there  wis  no 
dispute  under  s.  532.  A  Magistrate  can  inter- 
fere only  when  there  is  an  actual  dispute.  A 
mere  discussion  or  verbal  altercation  between 
parties  claiming  rights  of  the  isind  described 
is  not  enough.  The  section  does  not  enable 
a  Magistrate  to  make  a  purely  declaratory  order, 
but  it  enables  him  to  prevent  arbitrary  interrup- 
tions by  any  person  of  rights  actually  enjoyed 
which  have  been  exercised  by  the  public,  or  a 
person,  or  class  of  persons.  In  the  matter  of 
Maharaja  op  Burdvvan,  2  J.G.  31. 

(259)— CWw  Pro.  Code  (1872),  s.  5'iO— Pos- 
session throuqh  tikkadar — Nature  of  possession 
— Per  Jackson,  J  .—Where  a  Zamindar  has 
let  his  farm,  he,  his  farmers  and  the  occupying 
ryots,  are  all  in  their  degree  concerned  in 
any  dispute  as  to  possession  which  may  arise 
and  they  ought  to  be  maintained  in  possession 
of  the  interests  which  they  severally  enjoy. 
Harakh  Narain  v.  Luchmi  Bus,  3  J.G.  18. 

(260)— Criw.  Pro.  Code  (1872),  s.  530  — 
Decree  of  Civil  C'^urt — Duty  of  Magistrate  as  to 
enforcement  of  —  Magistrate  not  competent  to 
proceed  afresh. — Where  a  Civil  Court  has  pass- 
ed a  decree  determining  the  rights  of  the  pat- 
ties to  the  suit  in  respect  of  a  certain  land,  the 
Magistrate  is  bound  to  uphold  that  decree.  He 
cannot,  as  bstween  the  parties,  proceed  under 
s.  530,  Grim.  Pro.  Code,  to  decide  afresh  upon 
the  question  of  possession.  BHOLANATH  v. 
MOTHDR,  3  J.G.  43. 

(261)— Cnm.  Pro.  Code,  Act  X  of  1872, 
s.  530 — Question  of  possession — Evidence. — No 
order  as  to  possession  under  s.  530  of  the  Crim. 
Pro.  Code,  can  be  passed  without  taking  evi- 
dence. GOBIND  v.  JAGHESHAR,  A.W.N.  1882, 
18. 

(262)— CrJTO.  Pro.  Code  (1882),  s.  U5~Test 
of  possession. — Where  in  a  dispute  about  some 
villages,  it  appeared  that  none  of  the  pirties 
were  in  actual  possession  but  one  of  them  was 
the  lambardar  (collecting  rents  and  paying 
revenue)  of  the  villages,  held  that  the  person 
was  to  be  considered  the  one  in  possession  for 
the  purpose  of  s.  145  of  the  Crim.  Pro.  Code. 
EAM  Dai  v.  Parbati,  A.W.N.  1890,  178. 

(263)— Crim.  Pro.  Code  (189R1,  ss.  145.435 
— Emergent  order  under  s.  145 — Subsequent 
omission  by  Magistrate  to  coinplyioith  provisions 
of  section — Revision. — Where  a  Magistrate  made 
an  emergent  order  for  possession  of  immove- 
able property  under  s.  145  (4),  but  subsequently 
omitted  to  follow  the  procedure  prescribed  by 
the  section  and  make  an  enquiry  into  the  fact 
of  possession,  the  High  Court  ordered  the 
Magistrate  to  make  such  enquiry,  holding  that 
the  order  was  not  absolutely  without  jurisdic- 
tion, and  therefore  not  exempted  from  the 
application   of  s.  435    (2)  of    the  Code.     KlNG- 

Emperor  v.  Sri  Kishen  Das,  A.W.N.  1901, 
ISi. 
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(264)— Cnm.  Pro.  Code,  Act  V  of  1898, 
s.  1A5— Preliminary  craer — Terms. — Where  a 
preliminary  order  in  a  proceeding  under  s.  145 
of  the  Crim.  Pro.  Code  stated  that  the  Magis- 
trate had  received  a  police  report  requesting 
such  an  order,  that  a  complaint  had  been  given 
at  the  police  station  and  that  the  Magistrate 
believed  there  existed  a  danger  of  a  breach  of 
the  peace,  and  eventually  there  was  a  breach  of 
the  peace,  held  that  there  was  a  sufficient  com- 
pliance with  the  terms  of  s.  145  and  that  the 
final  order  in  the  case  was  not  open  to  revision 
on  the  ground  of  such  want  of  completeness  in 
the  order  as  might  have  bpen  possible.  HAB 
Prasad  v.  Pandurang,  A. W.N.  1905,  260  = 

3  Cr.  L.J.  48.  [ft.,  32  A.  132  =  7  A.L  J.  132  = 
5  Ind.  Gas.  471=11  Cr,  L.J.  141,  11  Cr.  L.J. 
69  =  4  Ind.  Cas.  876  =  12  O.C.  400  ] 

(265) — Likelihood  of  breach  of  peace. — In 
order  to  give  a  Magistrate  jurisdiction  under 
s.  318,  Crim.  Pro.  Code.  1861,  regarding  the 
possession  of  land,  he  must  be  first  satisfied 
that  there  exists  a  dispute  likely  to  induce  a 
breach  of  the  peace  and  he  must  record  the 
grounds  which  must  be  based  upon  evidence, 
and  not  derived  merely  from  his  own  moral  con- 
sciousness. HiGR  COURT  Proceedings, 
15TH  May  1869,  4  H  H.C'  App.  49  See  also 
Tarapdi  Mundul  v.  Chunder  Bhoosun 
BANERJEE,  16  W  R.  Cr  64  In  th"  ma'ter  of 
thepeiition  o/J.D,  SUTHERLAND.g  B.L.R.  229. 

(265-a) — Likelihood  of  breach  of  the  peace — 
Crim  Pro.  Code,  1861,  s  318.— Before  institu- 
ting proceeding  under  s.  318,  Crim.  Pro.  Code, 
1861,  a  Magistrate  must  first  satisfy  him=!elf  on 
legal  evidence  that  there  exists  a  likelihood  of  a 
breach  of  the  peace  and  must  also  record  a  pro- 
ceeding stating  the  grounds  of  his  being  so 
satisfied.     TARxFDI    Mundul   v.    ChundER 

Bhoosun  banerjee,  16  W.R.  Cr.  64. 

(266)— Crm.  Pro.  Code  (1872).  s.  533— 
Security  to  keep  peace. — The  taking  of  security 
for  keeping  the  peace,  in  a  dispute  as  to  the 
possession  of  immoveable  property  is  a  matter 
within  the  discretion  of  the  Magistrate,  pro- 
vided that  he  has  materials  uoon  wh'ch  to 
proceed.  In  re  Kali  Prosunno  ROY,  23  W.R. 
Cr.  58. 

(267) — Deci  ion  of  Magistrate  as  to  possession 
— Power  to  deHde  question  of  possession — 
Recognizance  to  keep  peace  —It  a  Magistrate  is 
satisfisd  that  the  circumstances  require  it,  he 
may  make  an  order  under  s.  318  of  the  Code  of 
1861,  notwithstanding  that  he  has  taken 
recognizance  under  a.  282.  In  the  miHor  of  J. 
D.  SUTHERLAND,  9  B  L  R,  229  =  18  W  R  Cr. 
11.    Speaiso  In  re  Rajah  Anundnath  Roy, 

4  W.R.  Cr.  12. 

(267-a) — Dispute  as  to  vossession — Magistrate's 
duty — Crim.  Pro.  Code,  s.  318.— In  a  case 
relating  to  dispute  as  to  possession,  the 
Magistrate  instead  of  merely  binding  down  the 
parties  to  keep  the  peace  and  declining  to 
interfere  further,  must  inquire  into  the  questioa 
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of  possession    under    s.  318,  Crim.  Pro.   Code. 
In  re  Rajah  Andndnath  Roy,  i  W.R.Cr.  12. 

(•268) — Disputea  as  to  right  of  vmy,  loater, 
etc.— Crim.  Pro.  Code,  1861,  s.  320.— 8.  8:i0  of 
Crim.  Iro.  Code  does  not  require  that  there 
should  be  an  appreheoded  breach  of  the  peace 
before  the  authorities  can  interfere  to  decide  a 
right  of  way.  QUEEN  v.  TOYLUCKONAUTH 
SIRCAB,  2  W.R.Cr.  64. 

(269) — Disputes  as  to  right  of  way,  water, 
etc. — Dispute  as  to  use  of  land  — Order  to  fill  up 
ditch— Crim.  Pro.  Code  (1861),  s.  320.— A 
Deputy  Magistrate  has  no  jurisdiction,  under 
s.  320  of  the  Code  of  Criminal  Procedure,  1861, 
to  order  a  ditch,  which  was  once  a  pathway, 
but  afterwards  filled  up,  to  be  opened  out,  and 
a  wall  to  be  pulled  down  which  had  been  built 
upon  it  before  any  complaint  was  made  about 
filling  up  the  ditch.  Even  if  be  had  jurisdic- 
tion, no  such  order  should  be  passed  without 
legal  proof  that  the  ditch  aiud  pathway  bad 
been  opened  to  the  use  of  the  public  and  of  the 
prosecutor.  SREEMUNTO  DulOVI  v.  RamA- 
CHAND  ADUCK,  5  W.R.  Cr.  57  =  1  Wym,  Cr. 
90. 

(270) — Dispute  as  to  right  of  loay,  water,  etc, 
— Procedure — Dispute  as  to  right  of  water. — In 
deciding  a  dispute  as  to  a  right  of  water,  the 
Magistrate  must  follow  strictly  the  course 
pointed  out  by  Ch.  XXII  of  the  Code  of  Cri- 
minal Procedure,  186  L.  QUEEN  v.  RAMNATH, 
7  W.R.  Cr.  45.  QUEEN  v.  MaDHO  CHURN, 
13  WRCr.  51, 

(211)— Dispute  as  to  right  to  water — Chs.  XX, 
XXII,  Crim,  Pro.  Code,  1861. — In  a  case  of 
dispute  a?  to  the  right  to  tbe  use  of  water,  the 
Magistrate  should  not  proceed  as  for  a  uiusance 
under  Ch.  XX,  Crim.  Pro.  Code.  1861.  QUEEN 
V.  MADHO   CHURN,  13  W.R.  Cr.  51. 

{212)— Disputes  as  to  right  of  way,  water, 
etc. — Bight  of  way,  dispute  as  to— Crim.  Pto. 
Code  (1861),  s.  320 —  Obligation  of  Magistrate 
in  case  of  right  of  way. — A  Magistrate  is  bound 
to  investigate  a  case  in  which  the  complainant 
alleged  that  his  right  of  way  had  been  inter- 
fered with,  and  ought  not  to  refer  the  complain- 
ant to  the  Civil  Court.  In  the  case  of  BHOIRO 
MUNDUli,  14  W.R.  Cr.  28. 

(273) — Nature  and  effect  of  Civil  Court's 
decision — Diity  of  Magistrate — Crim.  Pro.  Code 
(1861),  s.  318 — Execution  of  decree  by  Civil 
Court. — When  a  Civil  Court  decree  has  been 
passed  regarding  tbe  whole  or  any  portion  of  the 
disputed  land,  it  ia  the  Magistrate's  duty  to 
maintain  that  decree,  and  he  cannot  again 
institute,  under  s.  318,  proceedings  regarding 
the  land  covered  by  it.  RM  MOHUN  ROY  v. 
Mr.  J.  P.  WISE,  16  W.R.  Cr.  24.  [App.,  5 
C.L.R.  200,  6  C.  835;  F.,  7  C.L.R.  516  ;  R.,  2b 
W.R.  Cr.  17.] 

(274)— Criw.  Pro.  Code,  1872,  s.  532— Right 
of  use  of  certain  pyne  water — Limitation. — In  a 
dispute  between  the  1st  and  2nd  parties  con- 
cerning the  use  of  a  certain  pyne  water,  s.  532 
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would  authorize  the  Magistrate  to  enquire  into 
the  matter.  When  it  was  also  found  that  the 
subject  of  dispute  viz.,  the  pyne  water  was 
open  under  certain  restrictions  to  the  use  of  a 
person,  namely,  the  1st  party,  the  Deputy 
Magistrate  was  justified  in  restraining  tha  2ad 
party  from  a  course  of  action  which  had  the 
effect  of  keeping  that  water  exclusively  in  his 
own  possession,  provided  the  right  of  use  had 
been  exercised  within  three  months,  if  capable 
of  being  exercised  throughout  the  year ;  or 
during  the  last  season,  if  it  existed  at  particu- 
lar seasons.  CHOWDHREE  ZUHOORUL  HUQ 
V.  KURUM  Chand  Singh,  24  W.R.Cr.  15. 

(275) — Nature  and  effect  of  Civil  Court's 
decision — Delivery  of  possession  in  execution  of 
decree  of  Civil  Court — Poioer  of  Magistrate. — 
The  act  of  a  process  peon,  delivering  over  pos- 
session of  tha  disputed  land  to  the  purchaser  as 
part  of  a  tenure  sold  in  execution,  does  not  take 
away  tbe  power  of  a  Magistrate  to  inquire  into 
the  question  of  possession  between  the  parties. 
NOBIN  Chunder  KOONDOO  v.  JOGENDRO 
Nath  Bhuttacharjee,  25  W.R.  Cr.  18. 

(276) — Nature  and  effect  of  Civil  Court's  deci- 
sion— Decree  of  Civil  t^ourt  for  possession. — A 
Magistrate  ought  not  to  interfere  under  s.  318, 
Code  of  Criminal  Procedure,  1861,  with  tha 
execution  of  a  decree  of  the  Civil  Court. 
SHAMA      SOONDERY      DEBBI.4     v.    JAEDINE, 

SKINNER  &  Co.,  6  W.R.  Cr.  10. 

(217)  — Nature  and  effect  of  Magistrate's  deci- 
sion— Effect  of  order  as  to  posses-ion — Right  and 
title  of  party  under  order. — The  effect  of  the 
order  of  the  Criminal  Court  giving  possession  of 
real  estate  is  merely  to  prevent  the  occupation 
being  disturbed  by  violence,  and  confers  no  right 
or  title  on  the  party  put  in  possession.  IvADIR 
BUKHSH  KHAN  v.  MUSSUMATAIN  KUSSEE- 
BOON-NISSA,  5  M.I. A.  413  =  1  Sar.  461- 

('il8)-Naticre  and  effect  of  decision— Third 
parties — Disobedience  of  order. — Where  an  order 
under  s.  318  of  the  Crim.  Pro.  Code,  1861,  was 
made  between  A  on  the  one  side  and  B  and  the 
three  tenants  of  B  on  the  other,  declaring  that 
A  was  in  possession  of  the  property  in  dispute, 
held  that  this  order  was  only  binding  on  the 
actual  parties  to  the  case  before  the  Migistrate, 
and  that  subsequent  tenants  of  B  could  not  be 
criminally  punished  for  disobeying  the  order  ia 
question.  In  the  matter  of  GOPAL  BURNAWAR, 
3  B  L.R.  A.  Cr.  13.    [B\,  18  M.  51.] 

(279) — Nature  and  effect  of  decision — Suit 
for  declaration  of  title. — A  plaintiff  in  a  civil 
suit  brought  for  confirmation  of  his  possession 
by  a  declaration  of  his  title  to  certain  land 
obtained,  pending  his  suit,  an  order  from  the 
Magistrate  under  s.  318  of  the  Crim.  Pro. 
Code,  1861,  that  he  should  be  maintained  in 
possession  until  ousted  in  due  course  of  law. 
The  suit  was  dismissed,  the  plaintiff  failing  to 
prove  his  title;  and  the  defendants  then  applied 
to  the  High  Court  under  s.  404  of  the  Crim. 
Fro.  Code  to  set  aside  the  Magistrate's  order 
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aud  put  them  in  possesgion.  Held  that  their 
proper  course  was  by  a  suit  in  the  Civil  Court 
for  possession,  and  the  iipplicaiion  under  the 
Criminal  Procedure  Code  was  rejeoted. 
JUGGESH  PRAKASH  GANGULI  V.  NILKAMAL 
MOOKERJEE,  3  B  L  R.  AC.  57  =  11  W.R.  Cr. 
43. 

(280) — Nature  and  effect  of  decision — Obstruct- 
ing road  -Suit  lor  exclusive  possession. — The 
Magistrate  had,  on  the  comphuntof  r.be  defend- 
ant, passed  an  order  under  s.  320  of  the  Grim. 
Pro.  Code,  1861,  forbidding  the  plaintiff  to 
retain  possession  of  a  pi  ace  of  land  to  the 
exclusion  of  the  public  until  he  had  obtained 
the  decision  of  a  compeient  Court  adjudging 
him  to  be  entitled  to  such  exclusive  possession. 
The  plaintiff  accordingly  brought  his  suit  in 
the  Munsiff's  Court  to  recover  possession  of  the 
land.  The  MunsiS  gave  him  a  decree  for 
exclusive  possession  of  the  laud.  Go  appeal. 
the  Judge  held  that  the  Munsiff  bad  no  jurisdic- 
tion to  try  ihe  question  whether  the  public  had 
a  right  of  way  over  the  land.  The  Judge's 
decision  was  reversed  on  specuil  appeal,  and  the 
case  remanded  to  the  Judge  to  try  the  issue 
whether  the  plaintiff  was  entitled  to  the  exclu- 
sive use  of  the  land.  MaHESH  CHANDba. 
MOOKERJEE  V.  RAMUTAM  PaLIT,  5  B.L.R. 
Ap.68=l4  W  R.  163. 

(281) — Nature  a^id  effect  of  Magistrate's  deci- 
sion—  Order  under  Ben.  Act  IV  of  1840  as  to 
possession,  omission  to  set  aside  —Held  (.hat  the 
plaintiff  having  failed  to  set  aside  an  award  as 
to  possession  made  by  the  Criminal  Court  under 
Act  IV  of  1840  within  the  alimilation  period. 
his  claim  in  opposition  to  that  award  was  not 
maintainable.  GOPAL  NATH  v.  ABDOOL 
Ganny,  1  Agra  120. 

(282) — Adverse  possession, — Possession  under 
Magistrate's  order- Possession  under  the  order 
of  a  Maf^istrate,  which  is  set  aside  by  a  decree 
of  a  Civil  Court,  is  of  no  effect  against  a  plea 
of  limitation.  PiRINGEE  SahOO  v.  SHAM 
Manjhee,  8  W.R.  373.      [B.,  28  M.  338.] 

(283) — Adverse  possession— Possf-.ssion  under 
erroneous  o^der— Limitation. — Possession  under 
an  erroneous  order  of  a  Magistrate  does  not 
constitute  such  a  bona  fide  possession  as  will 
prevent  the  law  of  limitation  from  running. 
MOOKTAKASHY  V.  LXJCKBE,  2  Ind.  Jur.  O.S.  4. 

(283-a)-~Crim.  Pro.  Code,  s.  145— Order 
under,  without  enquiry  as  to  possession — 
Legality — Sitii  to  set  abide  the  order — S.  '28  and 
art.  47,  Limitation  Act  (1877). — An  order  under 
s.  145,  Crim.  Pro.  Code,  i'^  not  ultra  vires, 
though  passed  without  taking  any  evidence  on 
the  question  of  posses-^ion,  when  the  person 
against  whom  the  order  is  made  admits  tbe 
possession  of  his  opponent.  Where  the 
Magistrate's  order  is  not  b:^d  for  want  of 
jurisdiction,  g.  28  and  art.  47  of  the  Limi- 
tation Act  apply  to  a  suit  brought  to  set  aside 
such  an  order.  GangadHARAM  IYER  v. 
SANKARAPPA  Naidu,  9  M.L.T.  91  =  9  Ind. 
Caa.  285  =  12  Gr.  L.J.  47. 
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(284)— Crim.  Pro.  Code,  1872,  s.  491— 
Breach  of  the  peace— Decision  of  Magistrate  as 
to  possession— Duty  of  Magistrate  to  maintain 
possession  even  whun  contrary  to  jormer  order  of 
anotlier  Magistrate. — A  Magistrate,  finding  that 
two  years  previously  his  predecessor  in  office 
had  made  an  order  under  s.  318,  Crim.  Pro. 
Code,  1861,  regarding  the  po,ssess!on  of  certain 
land  and  that  the  same  had  not  been  complied 
with,  enforced  the  same  and  cbaoged  the  posses- 
sion in  accordance  with  the  order,  held,  that 
the  Miigistcate  ought,  under  s.  491,  Code  of 
Criminal  Procedure,  to  have  maintained  the 
possession  which  he  found,  even  if  it  was 
inconsistent  with  his  predecessor's  order,  and 
that  he  ought  noo  to  have  taken  any  steps  in 
the  matter,  unless  some  one  actually  in  posses- 
sion, and  guaranteed  possession  by  tbat  order, 
came  to  complain  to  him  tbat  his  possession 
was  threatened,  or  that  he  had  just  been  forci- 
bly turned  out,  and  asked,  in  pursuance  of  that 
order,  to  be  maintained  in  possession.  QUEEN 
v.  Protab  Chandra  Barooah,  21  W  R. 
Cr.  2. 

(285)— Crim.  Pro.  Code,  1872,  s.  534,  order 
under. — The  foundation  of  an  order  under 
s.  534  should  be  the  finding  of  the  Court,  to  the 
effect  that  the  person  in  whose  favor  tbe  order 
13  made  has  been  dispobsessed  of  specific 
immoveable  property  by  the  use  of  criminal 
force,  which  force  formed  a  material  ingredient 
in  the  matter  of  a  cnmiuai  conviction.  And 
when  such  a  finding  has  been  arrived  at,  the 
order  should  be  in  terms  to  restore  the  person, 
who  had  been  so  dispossessed  to  the  property 
from  which  he  had  been  dispossessed.  MOHUNT 
LUCHMI  DasS  v.  Pallat  Lall,  23  W.R.  Cp. 
54. 

(286)  — Crim  Pro.  Code  (1898),  ss.  144,  145, 
435 — Revisional  powers  of  the  High  Court.—- 
Where  there  exists  an  order  passed  under  s.  145 
(1)  and  in  substantial  compliance  with  the 
requirements  of  the  section,  the  High  Court 
has  no  power  in  revision  to  interfere  with  the 
proceeding  under  cb.  XII.  Babban  SINGH 
v.  Baldeo  Singh,  4  A.L.J.  91  =  A  W  N.  1907 
50  =  5  Or,  L.J  117.  (2  A.L  J.  272,  4  W  n! 
1903,  102,  A.W.N.  1904,  234,  D  )  [R.,  14  Or. 
L.J.  605  =  !^!  Ind.  Cas.  477  =  16  O.C,  192.] 

(287)- Crinz.  Pro.  Code,  ss.  145,  435  (3)— 
Jurisdiction — Revision  —  Powers  of  High  Court. 
— Notwithstanding  the  provisions  of  s.  435  (3) 
of  the  Code  of  Criminal  Procedure,  the  High 
Couic  has  jurisdiction  to  call  for  tbe  records  of 
proceedings,  purporting  to  be  proceedings  under 
ch.  XII  of  the  Code,  if,  in  fact,  no  order  in 
writicg,  such  as  is  required  by  section  145  (1)  of 
the  Code,  baa-  been  passed  by  tbe  Magistrate. 
BIHARI  LAli  v.  CH.-.JJU,  A ;^ W.N.  1907  49=2 
A.L.J.  272  =  2  Cr.  L.J.  222. 

(2881— C'im.  Pro.  Code  (1898),  ,ss.  145,  435— 
BeiMsion  by  High  Court  of  order  under  s.  145. 
—Where  the  proceedings  before  a  Magistrate  are 
really  within  the  purview  of  s.  145,  the  High 
Court  cannot  under  s.  435  interfere  in  revision. 
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But  it  can  interfere  where  the  procoedioga  merely 
purport  to  be  under  the  section  and  disclose  an 
exercise  of  powers  not  conferred  by  it^  In  re 
EASAL  JAMAL,  7  Bom.  L.R.  473  =  2  Cr.  L.J. 
451. 

(289)  — Orim.  Pro.  Code,  1898,  ss.  145,  537— 
Parties  present— Notice  not  pasted— Irregularity 
—Efftct  of  order.— ^here  parties  to  proceeding 
under  s.  145  of  the  Code  of  Criminal  Procedure 
had  notice  of  the  proceadings  and  had  their  cases 
fully  heard  by  the  Magistrate,  the  order  should 
not  be  set  aside  in  revision  even  though  the 
provisions  of  the  section  were  not  strictly 
complied  with  and  the  parlies  were  not 
personally  served  and  no  notice  was  fixed  at  the 
disputed  property.  The  object  of  the  section 
merely  is  to  prevent  a  breach  of  the  peace  by 
maintaining  one  or  other  of  the  parties  in  posses- 
sion.     DEBI  PRASAD  V.  SHRODAT    RAI.  6  Cr. 

L  J  352  =  4  A.L.J.  703  =  A.W.N.  1907.  265  =  30 

A.  41.     (27  A.  296,  E.)    [iJ.,  11  A.L.J.  586 -14 
Cr.  L.J.  277  =  19  lod.  Gas.  709.] 

(290)— Criw.  Pro.  Code,  1898,  ss.  145,  526, 
Letters  Patent,  cl.  29- Power  of  High  Court  to 
transfer  a  case  under  s.  145.-  A  case  under 
8  145  of  Grim.  Pro.  Code  is  a  criminal  case 
and  the  High  Court  has  power  to  transfer 
the  case  under  both  s  526,  Grim.  Pro.  Code, 
and  cl.  29  of  the  Letters  Patent.  In  re 
ABDMUGA  SEGUNDAN,  12  M.L.J.  391  =  2 
Weir  678  =  26  M.  188. 

See  ACT  XXVII  OF  i860,  11  W.E.  Cr.  23  =  2 
B.L.R.  A.  Cr.  '27,  25  W.R   Cr.  16. 
Soe  ACT  I  OF  1877,  s.  9,  7  C.L.J,  547. 
See  CRIMINAL  Trespass,  2  N.W.P.  82. 
See   High   Court,   Jurisdiction   of— 
revisional  powers  of  High  Court,  2  C, 
293,  F.B. 

See  PENAL  CODE,  s.  188,  Rat.  Un.  Cr.  C. 
904  =  Cr.  Rg.  14  of  1897. 

See  security  to  keep  the  Peace- 
General— position  OF  parties  required 

to  furnish  SECURITY,  ETC.,  12  C.W.N  606 
=7  Cr.L  J  403,  6  C.L.J.  697  =  6  Cr.L  J.  398  = 
35  C.  117  =  12  C.WN.  487,  5  N.L.R.  94  =  3 
Ind.  Gas.  64  =  iO  Cr,  L- J.  221. 

See    SECURITY    TO     KEEP    THE    PEACE  — 

Appellate  COURT,  3  c  W.N.  297. 

See  SECURITY  TO  keep  THE  PEACE- 
EVIDENCE  AND  PROCEDURE,  A.W.N.  1906, 
61  =  3  Cr.  L.J.  323  =  28  A.  406. 

Disqualification  of  Magistrates. 

See  MAGISTRATE,  JURISDICTION  OF. 

(l)~.Crim.  Pro.  Code,  ss.  528,  556.— The  fact 
that  a  Magistrate  applies  to  prosecute  the  peti- 
tioner for  making  falsa  charges  against  himself 
is  a  disqualification  within  the  meaning  of 
8.526,  Grim.  Pro  Code,  preventing  him  from 
going  on  with  the  criminal  charge  under  a  506. 
S.  556  persooally  disqualifies  a  Magistrate, 
who,  at  the  time  he  convicts  the  accused, 
applies  for  leave  to  prosecute  him  for  applying 
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for  a  transfer  on  false  grounds.  RAM  LAL  v. 
KiNG-EMPEROR,  2  L.B.R.  220. 

See  GRIM.  PRO.  CODE  (!898),  s.  556,  A.W. 
N.  1908,  95  =  5  A.LJ    357  =  7  Gr.  L.J.  393. 

See  JURY,  7  G.  42  =  8  O.L.R.  273. 

See  Magistrate,  Jurisdiction  of— 
-General  Jurisdiction,  14  B.  572, 

DistaQce. 

Of  ten  miles,  how  to  be  measured — See  BOM. 
ACT  VII  OF  1873.  ?s.  35,  37,  Rat.  Un.  Cr.  C. 
138  =  Gr.  Rg. 'iO-2-1879. 

Distinct  Offences. 

See  Joinder  of  Charges. 
See  JOINT  Trial. 

See  Crim.  Pro.  Code,  1898,  s.  35,  11  A.  393 
=  A.W.N.  1889,  152. 

See  Grim.  pro.  Code,  1898,  s.  233,  29  C. 
387  =  6  G.W.N.  550. 

Punishment  how  passed  in  respect  of — See 
Sentence— Cumulative  and  Separate 
Sentences,  13G.P.L.R.  Cr,  i24. 

Distraint. 

See  Distress. 

See  act  VIII  OP  1873,  s.  45,  27  A.  499  =  A. 
W.N.  1905,  74  =  2  A.LJ.    219  =  2   Cr. L.J.  183. 

See  MAD.  Act  II  OF  1864,  s.  8,  16  M.  364  = 
1  Weir  422  =  3  M.L.J.  178. 

See  MAD.  ACT  IV  OF  1884,  ss.  103,  111,  9 
M.  429. 

See  Compensation— General,  21  C  979. 

See  Magistrate,  Jurisdiction  of— Mis- 
cellaneous, 22  C.  935. 

Power  of  Village  Munsifi  to  distrain  property 
outside  his  jurisdiction  for  arrears  of  revenue  in 
respect  of  laud  within  jurisdiction— See  PENAL 
CODE,  s.  183,  1  Weir  127. 

Removal  of  property  already  distrained 
no  offence  under  s.  206,  Penal  Code — See 
PENAL  CODE,  SS.  206,  406,  A.W.N.  1888,   237. 

See  PENAL  CODE,  s.  424,  25  M.  729=1 
Weir  57. 

Obstruction  to  a  distraint  by  a  landholder, 
when  rent  is  not  in  arrears— See  RIOTING,  1 
Weir  44  =  1    Weir  56  =  8  M.H.C.  App.  11. 

Unlawful  distraint  of  cattle  —  See  RIOT- 
ING, 13  M.  148=  I  Weir  67. 

See  SENTENCE— PINE,  20  C.  478. 

See  Wrongful  distraint,  8  G.L.R.  204. 

Distress. 

See  Distraint. 

{l)—Crim.  Pro.  Code  (1861),  s.  61— Distress 
of  immoveable  property. — The  law  has  provided 
for  the  distress  and  sale  of  immoveable  property 
only  for  realising  a  fine,  and  there  is  no  provi- 
sion by  which  immoveable  property  may  be 
made  liable.  REG  v.  LALLU  KARWAR,  5  B. 
H.C.Cr.  63.     [F.,  20  C.  478  ;  R  ,  2  B.  564.] 

See  MAD.  ACT  II  OF  1864,    a.  8,    16  M.  364 
=  1  Weir  422  =  3  M.L.J.  178. 
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See  Mad.  Act  IV  of  1884,  ss.  103,  111,  9  M. 
429. 

Raoovery  of  arrears  o£  tax  by,  and  sale  of 
moveablo  property  belonging  to  defaulter — 
Duty  of  Migiatrace— See  U.  P.  ACT  XV  OP 
1883.  s.  46.  i-i  A.  111=A.VV,N.  1899,  202. 

See  COMPENSATION— General.  21  C.  979. 

Sec  Magistrate.  Jurisdiction  of  — 
Miscellaneous,  'J2  c.  9a5. 

Levy  ot  fiae  by — and  sale — See  SENTENCE, 
FINE.  9  W.R.  Or.  50. 

Distress  of  joint  moveable  property  and 
immoveaOle  property— See  SENTENCE— FINE, 
20  G.  478. 

District  Board. 

Acquisition  of  right  by,  over  land  adjacent 
to  roiid  how  to  be  made — See  BEN.  ACT  HI  OF 
1885.  15  Ur.  L  J,  267  =  23  Ind.  Gas.  475=19  G. 
L.J.  635. 

Proprietary  right  of  the — Over  road-side  land 
—See  BEN.  ACT  III  OF  1885.  s.  140,  37  C.  671 
=  7  lad.  Gas.  931  =  11  Gr.  L.J.  540. 

District  Cesses  and  Rural  Police. 

See  Bur.  act  II  of  1880. 

District  Judge,  Jurisdiction  of. 

(1)— Grim.  Pro.  Oode  (1882;.  s.  476  and  ch. 
XVI — Penal  Code,  s.  411 — District  Judge — 
Jurisdiction — A  District  Judge  cannot  oraer  the 
arrest  and  prosecution  of  a  person  under  s.41i 
of  the  Penal  Gode,  s:nce  suca  an  order  is  not 
sanctioned  by  ss.  195  and  476  of  the  Grim.  Pro. 
Gode.  If  during  the  trial  of  a  case,  it  appears 
to  him  that  some  one  should  be  proceeded 
against  under  s.  411,  be  can  mtike  a  complaint 
under  ch,  XVI  of  the  Grim.  Pro.  Code,  if  the 
Police  havt)  not  already  proceeded  under  ch. 
XIV.  In  re  Venkataramana,  Rat.  Un.Cr. 
C.  SlS  =  Cr.  Rg.  37  of  1890. 

(2) — Crim.  Pro.  Code,  s.  195 — Penal  Code, 
s,  196. — A  Sessions  Judge  has  power  to  try  a 
person  for  an  offenoo  punishable  under  s.  196, 
I.P.G.,  v?hen  he  has,  as  District  Judge,  given 
sanction  for  the  prosecution  under  the  provi- 
sions of  s.  195,  Crim.  Pro.  Gode.  QUEEN- 
Empress  v.  Sarat  Chandra  Rakhit,  16  C. 
766,  F.  B.  [F.,  18  B.  360,  7  C-W.N.  708,  U. 
B.R.  1897—1901,  Vol.  I,  61,  127  ;  i?.,  14  A.  354, 
2  Weir  613.] 

Report  of  process-server — Prosecution  institu- 
ted by  District  Judge  on  such  report — Acquittal 
of  accused— Process-server — Liability  to  pay 
compensation— See  GRIM.  PRO.  CODE,  1898, 
8.  250,  25  P.R.  1910.  Gr.  =  8  Ind.  Gas.  382  =  11 
Cr.  L.J.  634  =  195  P.L.R.  1910. 

See  Grim.  Pro.  Code,  1898,  s.  487,  16  C. 
121. 

See  False  Evidence,  6  A.  103. 

See  Sanction  to  prosecute— authori- 
ties Competent  to  GRANT  Sanction,  etc., 
2  B.  481. 10  Bom.  L.R.  95  =  32  B.  203  =  3  M.L. 
T.  170  =  7  Cr.  L,J.  120,  19  A.  121  =  A.W.N. 
1897,  2. 
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See  Sanction  to  prosecute— Condi- 
tions requisite  for  grant  of  sanction, 
etc..  6  A.L.J.  796  =  6  M.L.T.  98,  16  A.  80  = 
A.W.N.  Ifc94,  9. 

See  Sanction  to  Prosecute -Revoca- 
tion OF  Sanction,  6  a.L  J.  231  =  9  Cr.  L.J. 
504  =  31  a.  313  =  2  Ind.  Cas.  182. 

District  Magistrate 

See  Additional  District  Magistrate. 
See  Grim.  Pro.  Code,  1898,  s.  435, 

(1)  — Crim.  Pro.  Code,  s.  438  —  Report  by 
District  Magistrate  against  order  made,  by  Ses- 
sions Judge. — It  would  be  coutrary  to  every 
principle  to  allow  a  District  Mngistrate  to 
report  against  an  order  of  the  Sessions  Judge  to 
wnom  he  is  suborainate.  The  words  "or  other- 
wise" in  8.  438  were  not  intended  to  confer  upon 
a  Magistrate  the  power  to  question  the  pro- 
priety of  an  order  of  a  Sessions  Court  and  make 
a  reference  to  the  High  Court  upon  that  ground. 
Emperor  V.  Jamna  Bai,  28A.  91  =  2ALJ 
889  =  2  Cr.  L.J.  513  =  A.W  N.  1903.  198.  "{9'a" 
362,  10  A.  146,  23  C.  24H,  R.)  [p.,  13  Cr.  L  J 
714  =  16  Ind.  Cas.  522  =  23  M.L.J.  732  =  12  M 
L.T.  170  =  1912  M.W.N.  812;  R.,  36  A.  378  =  12 
A.L.J.  519  =  15  Cr.  L.J.  407  =  23  Ind.  Gas. 
1007,  8  Gr.  L.J.  161  =  1  S  L.R.  40.] 

{2)~District  Magistrates  and  Sessions  Judges 
—  Their  position.— Taere  is  nothing  in  the 
Grim.  Pro.  Code  which  either  authorises  a  Dis- 
trict Magistrate  to  call  upon  a  Sessions  Judge 
for  explanations  or  which  justifies  a  Sessions 
Judge  in  furnishing  them.  BiNDA  v.  KlNG- 
PiMPEROR,  1  A.L.J.  395. 

{3)  — Power  of,  to  pass  enhanced  sentence,  on 
ap  eaZ.— Where  the  Deputy  Magistrate  sentenc- 
ed an  accused  to  15  days'  rigorous  imprison- 
menc  and  a  tine  of  Rs.  10,  or,  in  default,  to  a 
further  term  of  one  week,  and  the  District 
Magistrate,  on  appeal,  altered  the  sentence  to 
a  fine  of  Rs.  50,  or,  in  default,  to  one  month's 
rigorous  imprisonment,  held,  that  the  District 
Magistrate's  sentence  was  an  enhanced  one 
which  he  had  no  power  to  do.  EMPRESS  v. 
Mada.  A.W.N,  1887,  100. 

(il— District  Magistrate— Jurisdiction  to  dis- 
pose of  case  outside  British  India. — A  District 
Magistrate  cannot  legally  dispose  of  a  criminal 
case  at  a  place  not  in  Brinish  India.  QUEEN- 
Empress  v.  Maneklal,  Rat.  Un.  Cr.  C  376 
=  Cr.  Rg.  25  of  1888. 

[5)  — Crim.  Pro.  Code,  ss.  190,  192  and  435 
—District  Magistrate  transferring  case  to  sub- 
ordinate Magistrate^ Power  of  District  Magis- 
trate to  pass  order  relating  to  such  case.—  When 
once  the  District  Magistrate  makes  over  a  case 
for  disposal  to  a  subordinate  Magistrate,  the 
case  is  out  of  his  hands  and  he  is  not  competent 
to  pass  any  order  relating  to  it  other  than  an 
order  such  as  might  have  been  made  by  him 
under  ch.  XXXH  of  theCode.  Radhabullav 
Roy  v.  Benode  Behari  Chatterjee,  30  C. 
449.  [E.,  32  C.  783  =  9  C.W.N.  810  ;  D.,  39  C. 
119  =  13  Cr.  L.J.  433  =  15  Ind.  Cas.  65.] 
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(6) — Powers  of,  to  call  for  and  examine  the 
record  of  any  Magistrate  within  his  district — 
"Immediately  subordinate, ''"'meaning  of.  in  s.  434 
Crim,  Pro,  Code. — The  words  "  immediately 
subordinate"  have  no  reference  to  the  judicial 
powers  vested  either  in  the  Courts  degcribed  as 
subordinate,  or  in  the  Court  to  which  they  are 
described  as  subordinate.  All  Magisterial 
officers  in  a  district,  except  the  Magistrate  of 
the  District,  are,  within  the  meaning  of  s.  434, 
"immediately  subordinate"  to  the  Magistrate 
of  the  District.  The  Magistrate  of  the  Dis- 
trict has  power  to  call  for  and  examine  the 
record  of  any  Magistrate  within  his  district, 
for  the  purpose  of  satisfying  himself  as  to  the 
legality  of  any  sentence  or  order  passed,  and  as 
to  the  regularity  of  proceedings  of  such  Magis- 
trate. If  he  is  of  opinion  that  the  sentence  or 
order  is  contrary  to  law,  he  should  forward  the 
case,  through  the  Sessions  Judge,  for  the 
orders  of  the  High  Court.  CRIMINAL  CIBCU- 
LAR  NO.  2  OF  1867,  7  W  R.Cr.  Cir.  1. 

CJ)— Power  of  District  Magistrate  to  direct  a 
subordinate  Magistrate  to  dispose  of  a  case  in 
a  particular  jwanwer.— Although  a  District 
Magistrate  may  call  up  a  case  that  is  being 
tried  by  a  subordinate  Magistrate  to  his  own 
file  or  direct  its  transfer  to  the  file  of  any  other 
Magistrate,  he  has  no  authority  to  order  a  sub- 
ordinate Magistrate  to  dispose  of  a  case  pend- 
ing in  the  Court  of  such  subordinate  Magis- 
trate in  a   particular   manner.     HIGH    COURT 

Proceedings,  19th  Mat   1881,  no.  1002, 
1  Weir  288. 

(8) — Power  of ,  to  give  general  instructions  to 
subordinate  Magistra/^y — Refusal  of  permission 
to  pleader  to  conduct  prosecution. — It  is  compe- 
tent for  the  District  Magistr  ite,  in  his  capacity 
of  a  principal  Court  of  original  criminal  juris- 
diction in  the  District,  to  supervise  the  Courts 
subordinate  to  him  and  give  general  instructions 
as  to  procedure,  punishments  and  other  matters 
of  discretion.  It  is  not  improper  for  him  to 
issue,  if  he  considers  that  the  too  frequent 
appearance  of  pleaders  for  the  prosecution  in 
petty  criminal  cases  is  detrimental  to  the 
interests  of  justice,  general  instructions  to  the 
subordinate  Mrigistracy  on  the  subject  of  allow- 
ing pleaders  to  appear  for  the  prosecution, 
RAIiA  RAM  V.  BUTA,  6  P  R.  1S03,  Cr  =  70  P.L. 
R.  1905  =  2  Gp.  L  J.  43  [R.,  34  P.W.R.  1908, 
Cr.  =  16  P.R.  1908,  Cr.  =  8  Cr.  L.J.  486.] 

(9) — Revisional  power  of — Improper  discharge 
— Further  inquiry— Crim,  Pro.  Code  (188'2), 
ss.  435,  436  (6). — When  a  District  Magistrate 
considers  that  an  accused  person  has  been 
improperly  discharged,  he  can  direct  a  further 
enquiry  into  such  offence  as  appears  from  the 
evidence  to  have  been  committed.  QUEEN- 
Empress  v.  GAUNG  ZAUK  Ke,  L.B.R.  1893 
—1900,  133. 

(10) — Cases  which  District  Magistrates  should 
refrain  from  trying  undtr  their  higher  poivers 
—Crim.  Pro.  Code  (1882).  ss.  30,  34.— As 
a  general  rule,  the  cases  which  District  Magis- 
trates should  refrain  from   trying  under  their 
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higher  powers  are  those  in  which  a  sentence 
more  severe  than  a  District  Magistrate  can 
inflict  under  s.  34,  Crim.  Pro.  Code.  1882, 
appears  to  be  called  for,  if  the  ofience  charged 
be  established,  and  secondly  those  cases  in 
which  the  issues  are  so  complex,  cr  the  aiffi- 
culty  of  ascertaining  the  true  facts  or  of  correct- 
ly applying  the  law  to  them  so  considerable,  as 
to  make  a  trial  before  a  Sessions  Judge  with 
the  aid  of  assessors  clearly  more  appropriate 
than  a  trial  before  a  District  Magistrate.  SAW 
Kaduv.  Queen-Empress,  L  BR.  1893-1900, 
219. 

(11) — Tender  of  pardon  br/  a  District  Magis- 
trate to  an  accomplice — Trial  of  the  ca^e  by  the 
same  Magistrate  —  Cnm.  Pro.  Code  (1882), 
s.  337. — In  Lower  Burma,  a  District  Magis- 
trate, who  tenders  pardon  to  an  accused  person 
and  examines  him  as  a  witness  under  the 
provisions  of  s.  387,  Crim.  Pro.  Code,  cannot 
himself  try  the  case.  Nga  SAW  Wa  v.  QUEEN 
Empress,  L.B.R.  1893—1900,  323. 

{12)— Crim.  Pro.  Code.  Act  X  of  1872,  ss.  295, 
296 — Acguiltal  by  Sessions  Judge  —  District 
Magistrate's  report  to  High  Court. — A  District 
Magistrate  has  no  power,  under  ss.  295,  296  of 
the  Crim.  Pro-  Code,  to  report  to  the  High 
Court  a  case  which  he  considers  as  an  impro- 
per acquittal  by  the  Sessions  Judge  in  an  appeal 
from  a" conviction.  EMPRESS  v.  GUMANI,  A, 
W.N.  1882,  13S. 

(13) — Application  for  disclosure  of  name  of 
informant, — £/eW  that  an  application  that  the 
District  Magistrate  may  be  ordered  to  give  up 
to  the  applicant  the  name  of  the  person  who 
supplied  information  which  led  to  the  appli- 
cant's prosecution,  would  not  lie.  In  the 
application  of  Makhan  Lal,  A.W.N.  1887, 301. 

(14)— Power  of,  to  withdraw  a  maintenance 
case  from  a  subordinate  Magistrate — S.  528, 
Crim.  Pro.  Code,  applies  to  proceedings  under 
s.  488,  Crim.  Pro.  Code,  and  a  District,  Magis- 
trate is,  therefore,  competent  to  withdraw  such 
proceedings  from  a  Magistrate  subordinate  to 
himself.  Ghulam  Rukia  v.  Ni.az  Ali,  S  P. 
R.  1905.  Cr.  =  85  PL  R.  1905  =  2  Cr.  L.J.  40. 
(19  P.R.  1903  =  25  B.  179  =  28  C.  709,  R.) 

(15) — Reference  imder  s.  346,  C»i?/i.  Pro. 
Code,  1898 — His  powers  to  convict  on  evidence 
recorded  by  the  referring  Magistrate — Grim.  Pro. 
Code  (1898).  ss.  346,  350.— Where  a  first-class 
Magistrate  who  heard  a  case  was  of  opinion 
that  the  accused  deserved  a  more  severe  punish- 
ment than  he  was  competent  to  itiflicti  and 
submitted  the  proceedings  to  the  District 
Magistrate  under  s.  346,  held,  that  the  District 
Magistrate  could  not  convict  the  accu-ed  on 
the  evidence  recorded  by  the  first  class  Magis- 
trate, even  though  ihe  accused  waived  their 
right  reserved  to  tbem  under  provis"  (a>  to 
s.  350.  Muhammad  v.  Emperor,  25  P,R. 
1905,  Cr.=2  Cr.  L.J.  369  =  91  P.L.R.  1905. 

(16) — Reference  under  s,  349,  Crim.  Pro. 
Code,  1898— Poiwers. — 8.  349  governs  the  powers 
of  a  District  Magistrate  to  whom  a  case  has 
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been  referred  by  a  Eeoond  class  Magistrate  for 
awarding  a  severe  puaisbment.  ALLAH 
Bakhsh  v.  Empress,  12  P.R.  1903,  Cr-  =  163 
P.L.R.  1903.     (10  P.K.  l8Si,  Cr.,  B.) 

in)— Grim.  Pro.  Code  (1861),  ss.  427,  434— 
Illegality  committed  by  subordinate  Magistrate — 
Duty  of  District  Magistrate  to  refer  case  to  High 
Court. — Where,  on  an  appeal  from  a  conviction, 
the  District  Magistrate  is  of  opinion  that  the 
Magistrate  who  tried  the  case  had  no  jurisdic- 
tion to  try  it,  and  that  an  illegality  has,  there- 
fore, been  committed,  be  should  refer  the  case 
to  the  High  Court,  under  s.  434,  Grim.  Pro. 
Code.  He  is  not  competent  himself  under 
s.  427,  to  annul  the  conviction  and  sentence, 
and  direct  the  commitment  of  the  accused. 
Reg.  v.  Chanveraya  bin  Chanbasaya,  5 
B.H.C.  Cp.  65.     [£)  ,  7  B.H.G.  Cr.  72.] 

See  Acquittal,  u.B.K.  1892—1896,  ii. 

Withdrawal    of    case    by— See    ACT  XI 
1874,  s.  6,  8  C    851.  OF 

Illegal  practising  by  a  pleader — Jurisdiction 
of  District  Magistrate  to  punish — See  ACT 
XVIII  OF  J879.  ss.  10,  32,  4  A    375. 

Trial  by,  of  European  British  subject  with 
a  jury — Power  of,  to  refer  case  to  High  Court 
on,  dis.senting from  verdict  of  jury— See  ACT 
III  OF  1884,  s.  8  (6J,  9  A.  420  =  A. W.N.  1887, 
39. 

See  ACT  XIII  OP  1889,  s.  7,  Rat.  Un.  Cr. 
C.  849  =  Cr.  Kg.  16  of  1896. 

See  ACT  IX  OP  1891.  s.  52,  32  M.  303. 

See  BOM.  ACT  VII  OF  1867.  s.  16,  Rat.  Un. 
Or.  C.  478  =  Cr.  Rg.  41  of  1889. 

See  BOM.  ACT  II  OF  1890,  .'^.  52,  4  Bom.  L. 
R.  459. 

Raligious  procession — Exhibition  of  an  emb- 
lem— Vyasantol  emblem  —Lingayats — District 
Magistrate — Older  permitting  the  carryiug  of 
emblem — High  Court — Reversionary  powers — 
See  BOM.  ACT  IV  OF  1890,  s.  44, 12  Bom.  L.R. 
1029  =  8  Ind.Cas.  747. 

See  PUN.  ACT  IV  OP  1872,  s.  45,  9  P.R. 
1907,  Cr.  =  3fiP.W.R.  1907  =  6  Cr.L.J.  379  = 
42  P.L.R.  1908. 

Position  of— See  U.P.  ACT  XV  OF  1883, 
s.  69,  8  A.  677  =  A.W.N.  1886,  267. 

See  APPEAL,  General.  5  B.H.C  Cr.  8. 

See  Charge— WITHDRAWAL  of  Charge, 
2  Weir  258  =  2  Weir  652. 

See  Commitment   to    Sessions  Court, 

9  Bom.  LR.  225  =  5  Cr.L.J.    213,   15    M.L.J. 
373  =  2  Cr.  L.J.  744,  Rat.  Un.  Cr.  C.  899. 

Jurisdiction  of  District  Magistrate  to 
transfer  case"  sent  to  him — See  COMPLAINT — 
Procedure  on  receipt  of  Complaints, 
4  B.H.C.  Cr.  30. 

See  Grim.  Pro.  Code,  1898,  ss.  lO,  12, 
32  M.  303. 

See  Grim.  Pro.  Code,  1898,  as.  10  (2),  12, 
528,  34  C.  918=6  Or.  L.J.  360. 


District  Magistrate — continued. 

See  Grim.  Pro.  Code,  1898,  ss.  17  (l)  and  5, 
13  M.L  J.  272. 

See  Grim.  Pro.  Code,  1898,  ss.  30  and  436. 
60  P.L.R.  1904. 

Powers  of— See  Crim.PrO. Code,  1898,  s.lC4, 

1  A  L.J.  607. 

Jurisdiction  of  District  Magistrates  to  trans- 
fer proceedings  to  subordinate  Magistrates — See 
GRIM.  PRO.  Code,  1898,  a.  107,  31  G,   350. 

Power  to  transter  security  case  against  person 
residing  outside  district — See  GRIM.  PRO. 
CODE,  1898,  ss.  107  (2i  and  i92,  24  A.  151  = 
A.W.N.  1901,  203. 

Sentence  of  imprisonment  by — Subject  to 
confirmation  by  Sessions  Judge — Confirmation 
by  latter — Legality — Proper  procedure  under 
8. 123,  els.  2  and  3— Gist  of  s.  123,  ols.  2  and  3 
—Reference  under  s.  123 — Duty  of  Sessions 
Judge  to  weigh  evidence — See  Grim.  PRO. 
CODE,  1898,  ss.  110,  123,  29  P.R.  19l0,  Cr.= 
196  P.L.R.  1910  =  8  Ind.  Gas.  385=  11  Cr.L.J. 
637. 

Whether  District  Magistrate  can  cancel 
surety-bond  accepted  by  suoordinate  Magistrate 
—See  Grim.  Pro.  Code,  1898,  ss.  HO  and 
125.  29  G.  455  =  6  G.W  N.  291. 

District  Magistrate's  power  to  cancel  bond 
for  keeping  the  peace— See  GRIM.  PRO.  CODE, 
1898,  s.  125,  32  C.  948  =  9  G.W.N.  860  =  2  Cr. 
L.J.  550. 

Power  of,  to  take  proceedings  under  s.  145, 
Grim.  Pro.  Code,  alter  such  refusal  by  subor- 
dinate Magistrate  to  act  under  same — See 
Crim.  Pro.  CODE,  1898,  ss.  145  and  437,  29 
G.  242  =  6  G.W.N.  290. 

See  Crim.  Pro.  Code,  1898,  ss.  193,  195, 
465,  471.  476,  9  Cr.  L  J.  Ib0=  1  Ind.  Gas.   220. 

Is  only  Magistrate  to  whom  police  are  sub- 
ordinate—See GRIM.  Pro.  Code,  1898,  s.  195. 
6  0.C.  1. 

Power  of  —  to  order  further  enquiry  —  See 
Grim.  Pro.  Code.  1898,  ss.  369.  437,  28  C. 

102. 

See  Grim.  Pro.  Code,  1898,  s.  417,  U.B.R. 

1892—1896.  Vol.  I,  47. 

See  Grim.  Pro.  Code,  1898,  ss.  428,  437, 
439,  6  C.L.J.  251  =  6  Cr.  L.J.  357. 

Power  to  order  commitment — See  Crim. 
Pro.  Code,  1898,  s.  436,  26  A.  564  =  A.W,N. 
1904,  125  =  1  A.L.J.  292. 

See  Grim.  pro.  Code,  1898,  s.  437,  Rat. 
Un.  Cr.  G.  213,  12  A.  434  =  A.W.N.  1890,  99. 

See  Crim.  Pro.  Code.    1898,  a.  438  (1), 

2  Weir  564,  6  Bom.  L.R.  1099. 

See  CRIM.  PRO.  Code,  1898,  s.  515,  U.B.R. 
1892—1896,  Vol.  I,  75. 

See  Grim.  Pro.  Code,  1898,  a.  528  (i  to  3), 

Rat.  Un.  Cr.  C  34. 

Power  of  District  Magistrate  to  order  fur- 
ther enquiry— See  FURTHER  ENQUIRY,  2  L. 
B.R.  80. 

See  Further  Enquiry,  10  C  268. 
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District  M&giBtr&te  —continued. 

See  High  Court,  Superintendence  and 
Powers  op,  5  M.L  T.  -283,  F  B.=9  Cr.  LJ. 
192  =  19  M.L.J.  157  =  3-2  M.  220  =  1  Ind.  Cas. 
228. 

Jurisdiction  to  try  charge  of  murder  —  See 
Magistrate,  jurisdiction  of— Commit- 
ment to  Sessions  Court,  5  C.P.L.R.  Or. 
38. 

See  Magistrate,  Jurisdiction  of  — 
Commitment  to  Sessions  Court,  2  N.W. 
P.  132. 

See  Magistrate,  Jurisdiction  of  — 
Transfer  of  cases  -  Reference  to 
other  Magistrates,  etc.,  lO  C.  551, 18  C. 
75. 

Withdrawal  of  case  by  District  Magistrate 
—  See  Magistrate,  Jubisdiction  of  — 
Withdrawal  of  cases,  6  c.  85 1. 

See  Maintenance,  9  B.  40. 

See  Pardon.  149  P  L.R.  1901. 

See  PWES,  L.B  R.  1872—1892,  620. 

Power  of,  to  recorjaider  evidence  or  to 
direct    new    enquiry—  See    REFERENCE    TO 

High  Court,  i  L  BR  3ii. 

See  REFERENCE  to  Hiqh  COURT,  Rat. 
Un.  Cr.  C.  133. 

Revisional  powers  of  Sessions  Judge  and 
District  Magistrate— See  REVISION— MISCEL- 
LANEOUS CASES,  151  P.L  R.  )903. 

See  REVISION— Miscellaneous  Cases, 
Rat.  Un.  Or.  G.  499  =  Cr.  Rg.  11  of  1890. 

Power  of,  to  order  revival  of  proceedings 
against  discharged  accused— See  REVIVAL  OF 

Criminal  Proceedings,  i  c.  282  =  25  W.R. 
Cr.  30. 

Revocation  of  sanction  by  the  Sessions 
Judge — Granting  of  fresh  sanction  by,  validity 
of— See  Sanction  to  prosecute- Grant 
OF  fresh  Sanction,  i  a.l.j.  395. 

See  Sanction  TO  prosecute— authori- 
ties COMPETENT  TO  GRANT  SANCTION,  ETC., 
Rat.  Un.  Or.  C.  511  = 'Jr.  Kg  35  of  1890,  27  C. 
452  =  4  C.W.N.  574,  3  N.LR.  50  =  5  Cr.  L.J. 
432. 

Sanction  by,  as  head  of  the  police — Powers 
of  the  High  Court— S«e  SANCTION  TO  PROSE- 
CUTE—AUTHORITIES COMPETENT  TO  GRANT 
SANCTION,  ETC.,  27  A.  292  =  1  A.L.J.  597  =  A. 
W.N.  1904,  231. 

See  Sanction  to  prosecute— Revoca- 
tion OF  sanction,  24  P. W.R.  1908,  Cr. 

See  Security  for  good  behaviour,  12 
C.W.N.  299  =  7  CL  J.  177  =  35  C.  243  =  7  Cr. 
L.J. 146. 

Jurisdiction  of,  to  make  second  enquiry 
against  discharge  in  security  case — See  SECU- 
rity for  good  behaviour,  6  o.c.  262. 

see  security  to  kjdep  the  peace— 
Cancelling  order  and  discharging 
SECURITY,  12  p. W.R.  1903,  Cr.  =  7  Cr.  L.J. 
348. 


District  Magistrate — concluded. 

See  Sessions  Judge,  Jurisdiction  of,  17 
M.L.J.  153  =  2  M.L.T.  24  =  5  Or    L.J.  132. 

See  Transfer  of  Criminal  Cases  — 
Grounds  for  transfer— Notice,  Rat. 
Un.  Cr.  C.  460. 

See  Transfer  of  Criminal  Cases  — 
Transfer  by  other  Courts,  8  C.L.J.  241, 
2L.B.R.  80. 

See  Transfer  of  Criminal  Cases  -  Mis- 
cellaneous Cases,  ii  C.W  N.  316  =  5  Cr. 
L.J.  112. 

District  Magistrate  and  Collector. 

(1) — Ditties  and  respo>isibilit>es  of — Executive 
acts,  legality  of. --The  Magistrate  and  Collector  of 
the  disMict, being  for  most  purposes  tht^-  principal 
representative  aud  administrator  of  the  law  in 
the  eyes  of  the  people  of  the  District,  a  position 
of  great  power  and  great  responsibility,  it  is  of 
supreme  importance  that  his  acts  phould  be 
examples  of  equal  iustice,  rigid  impartiality  and 
obedience  to  the  law.      G0PIN4TH   PARYAH    v. 

Empress,  2  CL  J.  355  =  10  C.W.N  82  =  3  Cr. 
L.J.  189.  [R.,  10  C.W.N.  322,  12  C.W.N. 
727]. 

District  Magistrate,  Jurisdiction  of. 

See  District  Magistrate. 

See  District  Magistrate,  Powers  of. 

District  Magistrate,  Powers  of. 

(D— CHm.  Pro.  Code,  ss.  192,  202,  203  and 
204 — Poiver  of  District  Magistrate  to  interpose 
in  trials  before  subordinate  Magistrates  luithout 
transfer  to  his  oion  Court. — Where  the  com- 
plaints were  not  made  to  the  District  Magis- 
trate, nor  had  the  cases  based  on  those  com- 
plaints been  withdrawn  to  hia  Court  by  any 
order,  but  they  were  in  the  Court  of  the  Joint 
Magistrate,  held,  that  the  District  Magistrate 
had  no  authority  to  interpose  in  the  trial  of 
these  cases,  and  therefore  could  not  direct 
judicial  enquiry  by  another  Magistrate  before 
the  issue  of  processes,  so  as  to  postpone  the 
trials.  Held,  also,  that  it  was  very  question- 
able whether  such  order  could  be  passed,  even 
if  the  cases  had  been  withdrawn  to  his  Court 
for  trial.  JHUMUCK  Jha  v.  PattUK  MAN- 
DAL.  27  C.  798.  [D.,  39  C.  119  =  13  Cr.  L.J. 
433  =  15  Ind.  Cas.  65.] 

(2) — Criticising  decision  of  a  superior  Court — 
Procedure  where  Sessions  Court's  decision  may 
require  revision. — It  is  irregular  for  a  District 
Magistrate  to  criticise  the  decisions  of  a  supe- 
rior Court.  He  should,  if  he  considers  that 
any  decision  of  a  Sessions  Court  needs  revision 
by  the  Court  of  the  Judicial  Commissioner, 
take  the  necsssary  steps  to  get  the  Government 
Advocate  to  move  the  Court  of  the  Judicial 
Commissioner  to  call  for  the  case  in  revision. 
Queen-Empress  v.  Nga  shwe  Thaung, 
L.B.R.  1893-1900,  311  ;  QUEEN  EMPRESS  v. 
NGA  KYA  BU,  L.B.R.  1893—1901,  311. 

(3) — Power  of  District  Magistrate  to  direct  a 
Subordinate  Magistrate  to  dispose  of  a  case  in 
a  particular  manner. —  Although    a    District 
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District  Magistrate,  Powers  ot— concluded. 

Magistrate  may  call  up  a.  case  that  is  being 
tried  by  a  subordinate  Magistrate  to  his  own 
file  or  direct  it^  transfers  to  the  file  of  any  other 
Magistrate,  he  has  no  authority  to  order  a  sub- 
ordinate Magistrate  to  dispose  of  a  case  pending 
in  the  Court  of  such  subordinate  Magistrate  in 
a  particular  manner.  KiGH  COURT  PRO- 
CEEDINGS, i9TH  MAY  1881,  No.  1002,  1  Weir, 
288. 

Power  of  District  Magistrate  to  revise  order 
granting  bail— See  Bail.  22  B.  549. 

See  Further  Enquiry,  6  M.L.T.  157. 

Whether  District  Magistrate  can  refer  to  High 
Court  on  rejection  of  appeal  by  Sessions  Judge 
—See  Reference  to  High  Court,  i8  C. 
186. 

See  Reference    to  High  Court,  8  Cr. 

L.J.  161  =  1  S.L.R.     40,  Gr. 

See  Bom.  REG.  XII  OF  1827,  s.  19,  Rat.  Un. 
Cr.  C.  490  =  Cr.  Rg.  59  of  1889. 

See  BOM.  REG.  XXI  OF  1827.  Rat.  Un.  Cr. 
C.  62  =  Gr.  Rg   18-1-1872. 

See  Sanction  to  prosecute— Authori- 
ties COMPETENT  TO  GRANT  SANCTION,  ETC., 
19  A.  121=  A.W.N.  1897,  2,  9  Cr.  LJ.  181  =  1 
Ind.  Gas.  220. 

See  SENTENCE— POWERS  OP  APPELLATE 
Court— ALTERATION.  Rat.  Qn.  Cr.  C.  131  = 
Cr.  Rg.  6-9-1877. 

See   Transfer   of     Criminal    Cases- 
Transfer  BY  OTHER  Courts,  Rat.  Un.  Cr. 
■0,  963  =  Cr.,  Rg.  18  of  1898. 
District  Municipal  Improvements  Act. 

See  Ben.  act  HI  of  1864. 
District  Municipalities  Acts, 

See  Ben.  act  V  of  1876. 

See  Ben,  act  III  of  1884. 

See  Bom.  act  VI  of  1873. 

See  BOM.  ACT  H  OF  1884. 

See  BOM.  ACT  III  OF  1901. 

See  BUR.  ACT  XVII  OF  1884. 

See  BUR.  ACT  HI  OF  1898. 

See  C.P.  ACT  XL  OF  1873. 

See  CP.  ACT  XVlH  OF  1389. 

See  Mad.  act  IV  OF  1884. 

See  MAD.  ACT  HI  OF  1397. 

See  PUN.  ACT  IV  OF  1873. 

See  Pun.  act  XX  of  I89i. 

See  U.P.  ACT  XV  OP  1873. 

See  U.P.  ACT  XV  OP  1883. 

See  U  P.  ACT  I  OF  1895. 

See  U.P.  ACT  I  OF  1900. 
•  District  Municipalities  Amendment  Acts. 

See  BOM.  ACT  II  OF  1884. 

See  Mad.  Act  III  of  1897. 

See  U.P.  Act  I  op  1895. 
District  Munsiff. 

See  Grim.  Pro.  Code,  1898,  ss.  426,  439 
(1  to  4),  440  and  476,  A.W.N.  1882,  92. 


District  Police  Act. 

See  Bom.  act  VII  OF  1867. 
See  BOM.  ACT  IV  OP  1890. 
See  Mad.  ACT  XXIV  OF  1859. 

District  Registrar. 

Complaint  to  District  Registrar  —  See 
Sanction  to  prosecute -conditions 
Requisite  for  gr->ntof  sanction,  etc, 
2  C.Li.J.  619  =  10  G.W.N.  222  =  3  Or.L.J.  Il2. 

Disturbance. 

What  constitutes— See  PENAL  CODE,  s.  296, 
1  Weir.  259. 

Divisional  Court. 

Powers  of— to  direct  rule  to  be  issued  against 
an  advocate  — See  LETTERS  Patent— LET- 
TERS Patent,  ib65,  Madras,  h.  10,  10  M.  28, 
P.B. 

Divisinnal  Magistrate. 

Crim.  Pro.  Code  (1861),  ss-  273,  277  (  =  ss. 
192,  349  0/  the  Code  of  189S)—ReJertnce  to  Divi- 
sional Magistrate  under  s.  I'll— His  duty.—Ln 
a  case  relercea  oo  a  Divisional  Magistrate  under 
s,  277,  no  IS  bound  to  form  his  own  judgment 
and  pabs  senieuee.  HIGH  COURT  PROCEED- 
INGS, 8TH  NOVEMBER,  1870,  NO,  1971,  2  Weir 
424  =  5  M.H.C.  43,  App.      [F.,  2  Weir,  424.] 

Division  Bench. 

See  High  Court,  jurisdiction  of. 

See  ACT  XVllI  OP  1879,  s.  36.  A.W.N.  1908, 
279  =  6  A.L.J.  22  =  31  A.  69  =  9  Cr.  L.J.  59  = 
1  Ind.  Gas.  143. 

See  Pull  BENCH,  2  A.  218,  F.B. 

See  REFERENCE  TO.HIGH  COURT.  15  B.  452. 

See  Review,  Rat.  Un.  Cr.  G.  791  =  Gr.  Rg. 
49  ot  1895. 

Divorce. 

See  BUDDHIST  LAW— DIVORCE. 

See  Mahomedan  Law— Divorce. 
See  Maintenance. 

(1) — Divorce  on  mere  caprice  of  party. — There 
is  no  right  of  divorce  on  the  mere  caprica  of  a 
Burman  Buddhist  husband  or  wife.  ISIGA  NWE 
V.  Ml  SU  Ma,  L.B.R.  1872—1892,  391. 

Deed  of — ,  a  valuable  security — See  POB- 
GERY,  11  W.R.  Cr.  15. 

See  HUSBAND  AND  WIFE,  7  B.  180. 

Registration  of  false— Sea  PENAL  CoDB, 
8.  419,  17  G.  606. 

See  Penal  CODE,s.  494,  6  B.  126. 

Khatiks — Low  class  Sudras —  Legality  of 
divorce  among  them— See  PENAL  CODE,  a.  498, 
31  P.W.R.  1914,  Cr.  =  181  P.L.R.  1914  =  15 
Gr.L.J.  539  =  24  Ind.  Gas.  947. 

Petition  for — Allegations  made  in  petition 
— Defamation —  English  Law— See  PENAL 
CODE,  s.  499,  excep.  9.  5  S.L.R.  133  =  13 
Ind.  Gas.  217  =  13  Cr.  L.J.  25. 
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Document. 

See  FALSE  Document. 

See  FORGERY. 

See  INSPECTION  OF  DOCUMENTS. 

See  OFFENCES  RELATING  TO  DOCUMENTS. 

See  PbODUCTION  OF  DOCUMENT. 

See  Public  Docubient, 

(1) — Documents  found  in  possession  of  accused 
— Admissibility, — In  order  to  render  documents 
found  in  the  possession  of  a  person  admissible 
against  him  as  proof  of  their  contents,  it  is 
necessary  to  show  that  such  person  has  in 
some  manner  identified  himself  with,  or  in 
other  words,  has,  by  any  act,  speech  or  writing, 
manifested  an  acquaintance  with,  and  know- 
ledge of,  the  contents  of  all  or  any  of  the 
documents.  The  rule  would  apply  more 
strongly  where,  as  in  this  case,  some  of  the 
papers  and  letters  were  received  by,  and  others 
written  by,  the  person  against  whom  they  are 
sought  to  be  used.  LaLIT  CHANDRA  ChaNDA 
Chowdhryv.  Emperor,  39  C.  1I9  =  15  Ind. 
Cas.  6S  =  13  Cr.  L.J.  433.  (1838,  5  01.  and  Fin. 
670,  702,  37  C.  467,  F.). 

Not  formally  exhibited,  though  in  posses- 
sion of  Court— Duty  of  Court  —See  BOM.  ACT 
IV  OF  1887.  s.  7,  3  S.L.R.  81  =  3  Ind.  Cas.  895. 

Person  present  in  Court — If  compellable  to 
produce  documents— See  Cbim.  PRO.  CODE, 
1898,  3.  476,  14  G.L  J.  120  =  11  Ind.  Cas.  794 
=  12  Cr.  L  J.  450. 

Making  of  document,  meaning — See  PENAL 
CODE,  s.  464,  7  C.  352  =  8  C.L.R.  672. 

Fact  that  person  filing  document  is  interested 
in  establishing  its  contents  does  not  raise 
presumption  that  he  filed  it  knowing  it  to  be 
forged— See  PENAL  CODE,  ss.  465,  466,  471, 
474,  13  Cr.L.J.  449  =  15  Ind.  Cas.  81  =  17  C 
W.N.  94. 

See  PENAL  CODE,  s.  477,  12  M.  148  =  1  Weir 
553. 

Putting  in,  in  the  cross  examination  of  prose- 
cution witnesses  does  not  give  the  right  of 
reply  to  the  prosecutor — See  REPLY,  RIGHT 
OF,  n  Bom.L.R.  177  =  9  Cr.L.J.  284  =  1  Ind. 
Cas.  280. 

Document,  Inspection  of. 

See  INSPECTION  OF  DOCUMENTS. 

Document,  Production  of. 

See  Production  of  Document. 

See  Contempt  of  court,  12  B.  63. 
Domestic  Servants. 

See  ACT  XIII  OF  1859,  1  Weir  688. 

See  ACT  XIII  OF  1859,  s.  2,  1  Weir  689. 
Dominoes. 

See  Bur.  Act  I  of  1899,  s.  4,  8  Ind.  Cas. 
451  =  3  Bur.L.T.  66. 

Doors. 

Attachment  of— of  houses,  validity  of— See 
Mad.  act  IV  OF  1884.  3.  103,  13  M.  518  = 
1  Weir  730. 


Double  Conviction. 

See  Conviction. 

{I)— Penal  Code,  ss.  471,  ili—Conviciions 
under  both  sections. — An  accused  should  not  be 
convicted  both  under  s.  471,  I.P.C.,  for  using 
certain  forged  documents,  and  under  s.  474  tor 
having  the  same  documents  in  his  possession. 
QUEEN  v.  NUZUR  ALI,  6  N.W.P.  39.  [F.,  15 
lad.  Cas.  81=13  Cr.  L.J.  449;  Appl.,6  N.W.P. 
293;  Cited,  111  P.L.R.  1904  =  14  F,R.1904,  Cr.] 

(2) -Penal  Code,  ss.  380  and  215— Double 
conviction  for  thejt  and  receiving  illegal  gratifi- 
cation for  the  restoration  of  stolen  property, 
validity  of—Crim.  Pro.  Code  (1898),  s.  235.—A 
man  committed  a  theft  of  bulls,  was  in  posses- 
sion  thereof  and  afterwards  received  illegal 
gratification  from  the  owner  of  the  bulls  under 
the  pretence  of  getting  back  the  stolen  bulls 
and  did  return  the  stolen  bulls  to  the  owner. 
He  was  convicted  of  oSences  under  ss.  380  and 
215  of  the  Penal  Code.  Held  per  Fox,  C.  J,. 
and  Eartnoll,  J.,  that  the  convictions  both 
for  theft  and  the  receipt  of  illegal  gratification 
were  illegal,  inasmuch  as,  a  man  who  is  con- 
victed for  the  latter  ofience  cannot  be  said  to  be 
guilty  of  the  former  offence,  because  he  would 
not  band  himself  up  to  justice,  for  the  offence 
of  theft.  He  can  be  charged  alternatively, 
either  with  the  offence  of  theft  or  receipt  of 
illegal  gratification  or  only  with  theft  or  receipt 
of  illegal  gratification  as  the  case  may  be.  Per 
Irwin,  J.,  contra  : — A  thief,  who  returns  the 
stolen  property  in  consideration  of  a  payment, 
is  legally  liable  to  a  double  conviction  under 
S3.  379  and  215,  Penal  Code,  although  such 
conviction  may  be  opposed  to  natural  justice. 
Id  such  cases,  although  the  double  convictions 
may  be  legal,  double  seatences  are  improper 
ana  unjust.  NGA  TWET  PE  alias  SHAW 
GALE  V.  Emperor,  14  Bur.  LR.  67. 

See  Act  XI  OP  1878,  s.  19  (e),  3  L.B.R. 
218,  F.B. 

See  ACT  XXII  OF  1881,  ss.  39  and  41,  L.B. 
R,  1872-1892,  350. 

See  BUR.  ACT  I  OF  1899,  ss.  11,  12,  1  L.B. 
R.  178. 

Where  offence  made  up  of  parts  —  See 
Penal  Code,  ss.  71,  379  and  457,  Book  Cir.  2 
of  1864,  Oudh. 

See  Penal  Code,  ss.  379  and  429,  LB.R. 
1893—1900,  633. 

Doubt. 

See  Benefit  of  doubt. 

(1) — Lenient  sentence  when  accused's  guilt 
doubtful.  — A  Magistrate  in  doubt  as  to  the  guilt 
of  the  accused  should  not  compromise  his  doubts 
by  passing  a  lenient  sentence.  His  best  atten- 
tion must  be  given  to  the  question  whether  the 
doubt,  after  a  consideration  of  all  the  evidence, 
is  a  reasonable  doubt.  QUEEN-EMPRESS  v. 
Ml  SHU  KADIR,  L.B.R.  1893—1900,  198. 

Drain. 

Obstruction  of — by  tree  blown  down — See 
BEN.  ACT  III  OF. 1864,  s.  57,  3    W.R.Cr.  33. 
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Drain — concluded. 

Obstructioa  to — Removal — Limitation. — See 
Ben.  Act  HI  of  1884,  ss.  218,  353, 1  C.W.N. 
492. 

Drainage. 

See  BEN.  ACT  III  OF  1899,  ss.  299,  574,  8 
Ind.  Cas.  706  =  13  Cr.  L.J.  327  =  15  C.W.N. 
412. 

Drainage,  Northern  India  Canal. 

See  ACT  VIII  OF  1873. 
Drainage  Water. 

Right  to— See  PENAL  CODE,  ss.  425,  23, 
1913  M.W.N.  179=19  ind.  Cas.  305  =  14  Cr.  L. 
J.  209. 

Dramatic  Performances. 

See  ACT  XIX  OF  1876. 

Driving. 

Reckless  or  negligent  driving — Rule  of  the 
road— See  BOM.  ACT  II  OF  1904,  s.  2,  13  Bom. 
L.R.   126  =  9  lad.  Cas.  945  =  12  Cr.  L.J.  167. 

Drug. 

Administering  drug  without  due  care  and 
caution— Effect— See  PENAL  CODE,  sa.  304, 
304-A,  15  C.L.J.  512  =  13  Cr.  L.J.  195  =  14  Ind. 
Cas.  195  =  16  O.W.N.  1055  =  39  C.  855. 

DrnnkennesB. 

See  INTOXICATION. 

Imputation  of  knowledge  to  voluntary  drunk- 
ard—S-e  PENAL  CODE,  ss.  85,  36,  387,  398, 
6  L.B.R.  100  =  5  Bur  L.T.  193  =  17  Ind.  Cas. 
800  =  13  Cr.  L.J.  864,  P.B. 

Effect  of— See  PENAL  CODE,  ss.  302,  304 
(first  part),  12  Cr.  L.J.  524  =  12  Ind.  Cas. 
292  =  4  Bur.  L.T.  253. 

See  PENAL  CODE.  ss.  322,  325,  U.B.R.  1911, 
4th  Qr.  105  =  15  Ind.  Cas.  311  =  13  Cr.  L.J. 
471. 

See  UNSOUNDNESS  OF  MiND,  29  C.  493  =  6 
C.W.N.  506. 

Dumb  Pereoa. 

See  Deaf  and  Dumb  Person. 
Danlop's  Proclamation. 

See  KHOTI  KHASGI  LAND,  18  B.  670. 

Dareas. 

(1) — Imprisonment — Avoidance  of  contract, — 
In  England,  the  mere  fact  of  imprisonment  is 
not  deemed  suflSoent  to  avoid  an  agreement 
made  by  one  who  is  in  lawful  custody  under  the 
regular  process  of  a  Court  of  competent  jurisdic- 
tion, where  no  undue  advantage  is  taken  of  the 
situation  of  the  party  making  the  agreement. 
But  in  a  country  in  which  there  is  no  settled 
system  of  law  or  procedure,  and  where  the 
Judge  is  invested  with  arbitrary  powers, 
imprisonment  may  in  itself  amount  to  duress 
such  as  will  avoid  a  contract  entered  into  by 
the  prisoner  with  the  view  of  obtaining  release. 
MOUNG  BHOAY  ATT  V.  KO  BYAW,  1  C.  330  = 
3  I. A.  61  =  3  Sar.  597. 
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Duress — concluded. 

(2) — Contract  made  under  threat  of  criminal 
complaint.  —Where  a  defendant  pleads  that  a 
ooncraot  was  executed  under  compulsion  and 
intimidation,  u  is  not  sufficient  for  him  lo 
prove  that  it  was  executed  from  fear  of  a  crimi- 
nal complaint,  as  that  might  have  been  a  pro- 
per fear,  and  not  simply  a  bodily  fear  imposed 
on  him,  in  order  to  his  doing  that  which  he 
would  not  of  his  own  free  will  have  done. 
KUMOLANATH  SEIN  v.  BEHAREE  KANT 
ROY,  11  W.R.  314. 

Duty  of  Magistrate. 
See  MAGISTRATE,  Duty  of. 

Duty  on  Opium  and  Spirits. 

See  Bom.  Reg.  XXI  of  1827. 
Dying  Declaration- 
See  EVIDENCE. 

See  EVIDENCE  ACT,  1872,  s.  32. 
(1) — Dying  declaration — Record  of,  by  Magis- 
trate--Nut  proved  by  statement  of  Magistrate — 
No  evidence  —  Evidtnce  Act,  s.  3'2— A  dying 
declaration  recoraed  by  a  Magistrate  cannot  be 
accepted  in  evidence,  when  it  has  not  been 
proved  by  taking  the  statemetst  of  the  Magis- 
trate. GHAZI  v.  CROWN,  17  P.R.  1911,  Cr. 
=  239  PL. R.  1912  =  14  Cr.  L,J.  131  =  18  Ind. 
Cas.  883. 

(2) — Dying  declaration— Fuller  than  the  evi- 
dence 01  wicnesses  luho  heard  the  statement — 
Retrial— Mode  oj  proof  ot  dying  declaration — 
Aamissibitity  in  evidence  of  statement  m  loritin^ 
maae  hy  deceased— S.  32,  Evidence  Act-  —  Where 
the  dying  statement  of  the  deceased,  as  heard 
by  thb  wunesses  who  tpeak  to  it,  was  apparently 
much  fuller  than  what  the  record  of  their 
depositions  would  thow,  and  where  apparently 
the  Sessions  Judge  had  not  recorded  all  that 
they  said  on  the  point,  htld  that  a  retrial  must 
be  ordered.  It  is  ol  the  utmost  importance 
I  that  evidence  as  to  the  dying  declarauon  should 
i  be  as  exact  and  as  full  as  possible.  When  what 
I  is  sought  to  be  proved  is  the  verbal  statement 
of  a  dying  person,  the  proper  and  legal  mode  of 
proving  it  is  by  eliciting  from  the  person,  who 
heard  the  deceased  make  the  statement,  what 
the  deceased  said.  If  tne  statement  was  taken 
down  in  writing  by  the  witness  or  by  some  one 
in  the  presence  of  the  witness,  the  witness 
would  be  entitled  to  refresh  his  memory,  if  he 
so  wanted,  by  referring  to  such  writing  ;  other- 
wise the  writing  itself  is  not  relevant  unless  it 
is  in  the  nature  of  a  deposition  taken  in  the 
presence  of  the  accused.  Where  the  deceased 
dictated  his  statement  and  it  was  taken  down 
and  he  then  signed  the  statement  after  being 
satisfied  as  to  its  accuracy  such  writing  may  be 
regarded  as  a  statement  of  the  deceased  in 
writing  admissible  under  s.  32,  Evidence  Act. 
But  even  if  what  was  stated  was  taken  down  by 
some  one  in  writing  and  signed  by  the  deceased, 
that  would  not  debar  a  witness  who  heard  the 
statement  from  proving  it  independently  of  the 
writing,  And  ordinarily  it  would  be  desirable 
to  have   on  record  what  the  witness  is  able  to 
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Dying  Declaration — concluded. 

reproduce  from  memory  what  he  heard  the 
deceased  stated,  io  addition  to  the  writing  in 
which  the  statement  was  takea  down  PUBLIC 
Prosecutor  v.  Bada  Nagi  Rkddi.  11  M. 
LT.  2l4=t9I2M  WN  405  =  22  M  L.J,  453  = 
13  Gr.  L.J.  463  =  15  lad   Gas   308. 

{3} —Evidence  Act,  s.  33 — Deposition — Proof 
of  dying  dfclxration — Grim.  Pro  Code  (1882;, 
s.  162, — Whore  the  dying  declaration  of  a 
deceased  person  taken  down  ia  writing  by  a 
Head  Constable  is  admissible  io  evidooce  under 
s.  l62,  Crim.  Pro.  Code,  the  proper  course  is 
to  put  in  the  document  itself  aud  have  it  form- 
ally proved  by  that  offijer  aod  not  to  allow  him 
to  give  evidence  orally  as  to  its  purpart.  The 
deposition  of  a  Constable  which  was  taken  by  a 
committing  Magistrate  and  vvas  admitted  in 
evidence  at  the  trial  before  the  Court  of  Ses- 
sions, under  s.  33  of  the  Evidence  Act,  should 
be  placed  with  the  Sessions  record  like  the 
deposition  of  the  Civil  Sargeon,  aud  formal 
evidence  of  the  circumstances  that  rendered  the 
deposition  admissible  under  s.  33  should  be 
recorded.  EMPRESS  v.  THAKURIA,  7  C.P.L. 
R.  Cr.  14.  [F.,  15  Cr.  L.J.  '243  =  10  N.L.R.  19 
=  23  Ind.  Cas.  195.] 

(4) — Dicing  declaration  —  Proof  of. — When 
what  purports  to  be  the  dying  declaration  of  a 
deceased  person  is  not  taken  down  by  the  com- 
mitting Magistrate  it  cannot  be  admitted  in 
evidence  without  proTf  ot  silema  affirmation 
that  the  deceased  person  actually  made  such  a 
declaration.  CROWN  v.  HAID.^R  ALI,  S.  C  29. 
Oudh. 

Earth. 

Dishonest  taking  away  of— See  PENAL  CODE, 
S3.  22,  378  and  379,  10  M.  255=  1  Weir  413. 

—Severed  from  earth  or  land  to  which  it  is 
attached  —  Moveable     property  —  Theft — See 

Theft— THINGS  which  may  be  the  sub- 
ject OF  theft,  15  B.  702. 

Easement. 

(l)-Crim.  Pro.  Code  (1882),  s.  147.  —  The 
right  to  restrain  another  from  exercising  or- 
dinary proprietary  rights  over  his  own  land,  by 
refraining  from  cutting  a  bund,  which  will 
have  the  eSeot  of  giving  a  liberal  supply  of 
water  to  his  land,  is  of  the  nature  of  an  ease- 
ment difierent  from  ordinary  rights  of  owners  of 
land.  To  obtain  such  an  order  under  s.  147  of 
the  Code,  persons  claiming  such  right  must 
satisfy  the  Court  on  the  existence  of  such  right. 
Qucere: — Whether  the  proviso  to  s.  147  applies 
to  a  case  of  this  kind.  Hari  MOHUN  THAKUR 
V.  KISSEN  SUNDARI.  11  C.  52.  [R.,'^  P.R. 
1903,  Cr.,  29  M.  97  =  15  ML.J.  3J4  =  3  Cr. 
L.J.  31.] 

(2) — Scope  of  the  term.  -  The  Legislature  of 
this  country  has  not  used  the  term  "easement" 
in  the  restricted  sense  in  which  it  is  used  in  the 
English  law  so  as  to  exclude  profits  a  prendre. 

DuKHi  Mullah  v.  Halway,  23  C.  55. 

Nuisance  -Building  wall  to  prevent  neighbour 
from  acquiring,  if  nuisance — Duty   of  Court  in 


Easement — concluded. 

abating  nuismce— See  BEN.  ACT  III  OF  1899, 
s.  3,  cl.  29,  and  s.  632,  8  Ind.  Cas.  530=15  C 
W.N.  316. 

Right  of  public  to  be  in  possession  for  one 
day  in  the  year  to  perform  puja — Nature  of 
right  — Public  claiming  easement  if  may  be 
party  to  proceeding  under  s.  145,  Crim.  Pro. 
Code— See  Crim.  PRO.  CODE,  1898,  ss.  145, 
144,  17  C.W.N.  '.,!05  =  13  Cr,  L.J.  789=17  Ind. 
Cas.  533  =  17  C.L.J.  397. 

Dispute  as  to — Right  to  u?e  privy— Juris- 
diction of  Magistrate— See  Crim,  Pro.  Code, 
1898,  s.  147,  Io  Bom,  L.R.  3-29  =  2  Bom,  Cr.  C. 
72=14  Cr.  L.J,  400  =  20  Ind.  Cas.  224, 

Whether  s.  147,  Crim.  Pro.  Code,  confined 
to  -See  Crim  Pro.  Code,  1898,  ss.  147,  148, 
10  Ind.  Cas.  615  =  12  Cr.  L.J.  319, 

Dispute  concerning  easement — Order  without 
finding  that  right  was  exercised  within  three 
months  before  inquiry —  Legality  — See  CRIM, 
Pro,  Code,  1898,  s,  147  and  proviso;  sch.  V, 
form  XXIV,  14  Cr,  L,J.  303  =  19  Ind,  Cas.  959. 

See  Dispute  as  to  possession  of  im- 
moveable PROPERTY,  23  G.  557. 

See  PENAL  CODE,  s.  425,  Rat.  Un.  Cr,  C. 
387. 

Easements  Act. 

See  ACT  V  OF  1882. 

Eastern     Bengal     aiad     Assam     Disorderly 
Houses  Act, 

See  BEN.  ACT  II  OF  1907. 
Ecclesiastical  Jurisdiction. 

Exercise  of— See  JURISDICTION  OF  CRIMI- 
NAL Courts— General,  8  M.  140  =  2  Weir 
249  =  2  Weir  22  =  1  Weir  624. 

Effigy. 

Exhibiting  effigy  and  beating  it  with  shoes — 
See  Defamation,  2  N.W.P.  435. 

Ejectment,  Suit  for. 

Reasonable  notice  to  quit — Criminal  proceed- 
itigs  cannot  constitute  notice  Io  quit. — A  tea 
days'  notice  to  quit  is  not  sufficient  for  the 
maintenance  of  an  ejectment  suit  against  a 
yearly  tenant.  (2  C.  146,  followed.)  [R..  12 
C.  82.]  Criminal  proceedings,  under  s.  530  of 
the  Crim.  Pro.  Code  (X  of  1872;,  cannot  con- 
stitute a  notice  to  quit  in  an  ejectment  suit. 
Ram  rutton  Mundul  v,  Netro  Kally 

DASSEE,  4  C,  339. 

Theft — Tenant's  right  to  cut  standing  crop — 
Tanant  not  paid  price  of  crop— See  PENAL 
CODE,  s.  379,  13  Cr,  L  J,  298  =  14  Ind.  Cas. 
762  =  11  A.L.J.  270. 

Ejusdem  Generis. 

See  Mad.  Act  IV  of  1884,  8s,  75,  23,  6  M. 
L.T.  16  =  9  Cr,  L.J,  496  =  2  Ind.  Cas.  84  =  33 
M.  83. 

See  Crim,  Pro.  Code,  1898,  ss.  179,  222, 
235  to  239,  531,  537,  18  P.W,R.  1908,  Cr,  =  8 
Cr.  LJ.  75. 
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Ejusdem  Generis — concluded. 

See  Penal  Code,  s.  318,  13  C.P.L.R.  188, 
Cr. 

Elephant. 

Attachment  of  a  forest — Whether  an  ele- 
phant in  the  forest  can  also  be  attached  — 
Who  is  entitled  to  the  possession  of  the — See 
Grim.  Pro.  Code,  1898,  s.  145,  1912  M.W.N. 
540  =  14  iud.  Cas.  318  =  13  Cr.  L.J.  222. 
Elephant  Driver. 

If  an  artificer— See  ACT  XIII  OP  1859,  s.  3, 
8  C.L  R.  '254. 

Emasciilatiou. 

Subjooting  Dersons  of  full  age  to — See  CULP- 
ABLE Homicide  not  amounting  to 
Murder,  5  w.R.  Cr.  7. 

Embankment. 

See  Ben.  act  II  of  1882,  s.  76,  els.  (a)  and 
(b),  12  Cr.  L.J.  65  =  9  Ind.  Caa.  360  =  13  C.L.J. 
333  =  38  C.  413. 

See  KEN.  ACT  II  OF  1382,  3.  76,  cl.  (b),  11  C. 
570. 

See  Ben.  Act  II  of  1382,  ss.  76  (a),  79,  30 
C.  481  =  7  C.W.N.  284,  P.B. 

Order  directing  removal  of — See  CriM.  Pro. 
Code,  1898,  s.  144,  2  Weir  66  =  5  M.H.C.  App. 
19. 

Endangering  safety  of  river  — Intention — See 
Mischief,  25  W.R.  Cr.  69. 

Embankments  Act. 

See  Ben.  act  II  OF  1882. 

See  Bur.  act  XIII  of  1877. 
Embezzlement. 

Embezzlement — Distinction  between  crimi- 
nal and  civil  liability — See    APPEAL — APPEAL 

TO  Privy  Council,  i8  C.w.n.  98. 
Emergent  Order. 

See  Crim,  Pro.  Code,  1898  ss.  145,  and 
435.  A.W.N.  1901,  154. 

Emigrant. 

Wa*^^chman  preventing  an — from  leaving 
the  Emigration  Depot — OSance— See  PENAL 
Code,  s.  341,  ai  M  L.J.  439  =  10  Ind.  Cas.  107 
=  12  Cr.L.J.  212  =  1911,  1  M.W.N.  369. 

-Emigration  Act. 

See  Act  XXI  OF  1883. 
Emigration,  Assam  Labour  Act.  ' 

See  Ben.  act  VI  OF  1901. 

Emigration  of  Native  Labourers  Act. 

■  See  ACT  XIII  OP  1864. 

Encroachment. 

(1) — Cantonment  Rules,  Rule  59  (3) — En- 
croachment— Declaratio7i —  Sanction  by  Commit- 
tee, if  enough. — Before  a  person  can  be  convicted 
under  r.  59  (3)  of  the  Cantonment  Rules 
for  encroachment  on  the  public  road,  it  is 
necessary  that  the  Cantonment  Magistrate,  with 
■the  sanction  of  the  Cantonment  Committee, 
: should  have  made  the   declaration  specified  in 


Encroachment — continued, 

the  rule.  The  omission  to  make  it  cannot  be 
cured  by  a  sanction  given  by  the  Cimmittee 
after  the  trial.  QUEEN-EmpRKSS  v.  PaKEERA, 
Rat.  Un.Cr  C.  505  =  Cr.Kg.  19  ut  1890. 

(2)  — Prosecution  for  encro  rchment  on  grazing 
grounds — Report  of  Revenue  Officer — Prucedure 
to  be  adopted  by  Magntraie  m  Lrial — Ignorance 
of  fact,  good  ground  of  excuse. — Tiie  Cnm.  Pro. 
Code  does  not  place  ihe  reports  ol  Revenue 
Officers  on  the  same  footing  as  those  of  Police 
Officers.  In  taking  coguizauce  of  an  ofience 
on  the  report  of  a  Ravetiue  Surveyor,  the 
Magistrate  must  prooeea  eiiher  under  cl.  (a)  or 
under  cl.  (c)  of  s.  190,  sub  s.  (1)  of  the  Crim. 
Pro.  Code.  If  he  proceeds  under  cl.  (a),  he 
must  examine  the  complainant  thoroughly 
and  ascertain  from  him  the  full  particulars  of 
the  complaint  and  all  necessary  details.  The 
Magistrate  can  proceed  uuaer  cl.  (c)  only 
if  he  is  specially  empowered  to  do  bo  and  he  is 
then  bound  by  the  imperative  provisions  of 
s.  191  of  the  Code.  Before  issuing  process,  the 
Magistrate  should  endeavour  to  ascertain  whe- 
ther the  grazing  ground  has  betn  finally  demar- 
cated and  whether  its  boundaries  are  defined 
by  visible  marks  or  are  otherwise  well  known. 
A  plea  of  the  accused  that  he  did  not  know 
that  the  land  wUich  he  cultivated  was  in  a 
grazing  ground  is  a  good  ground  of  defence. 
The  statement  of  the  accused  is  not  sufficient, 
but  the  plea  must  be  investigated.  KlNG- 
Emperor  v.  PO  Chon,  2  L  B  R.  311  =  1  Cr. 
L  J.  118.  [R.,  13  Cr.  L.J.  5;4  =  13  Ind.  Cas. 
388  =  4  Bur.  L.T.  259,  14  Bur.  L.R.  250  =  4 
L.B.R.  300.] 

What  is  an— See  BEN.  ACT  III  OF  1885, 
s.  139.  15  Cr.  L.J.  187  =  22  lud.  Cas.  763  =  18 
C.W.N.  1120. 

Erection  of  a  fence  on  the  roadside  land — 
Passage  aiong  the  road  not  im[jeded—  Ofience — 
See  BEN.  ACT  111  OF  1885,  s.  140,  37  C.  671  = 
7  Ind.  Cas.  931  =  li  Cr.  L  J.  540. 

On  a  public  street  by  raising  pillars  — 
Obstruction,  removal  of,  notice  lor — See  BEN. 
ACT  III  OF  1899,  cl.  (J8J  of  S.S.  559,  561(6),  631, 
10  G.L.J.  623  =  14  C.W.N.  614  =  4  Ind.  Cas. 
259  =  10  Or.  L.J.  522  =  37  0.  545. 

Police  patel — Not  reporting —Conviction  of 
police  patel— Legality— S-JiJ  BOM.  ACT  Vill  OF 
1867,  s.  9,  7  B.HC.  Cr.  88. 

On  public  street — Order  for  its  removal — 
Disobedience- See  PuN.  ACT  XX  OF  1891, 
ss.  87,  95,  164,  165,  li  P.R.  iy04,  Cr. 

Upon  Municipal  land— Evidence —  Blyth's 
map  of  Amritsar  Municipality — See  FUN.  ACT 
XX  OF  1891,  s.  95,  31  P. W.R    1908,  Cr. 

See  CRIM.  Pro.  Code,  1898,  ss.  133,  188, 
139,  6  C.W.N.  886. 

Upon  Government  laud  —  See  CRIMINAL 
TRESPASS,  1  Weir  521. 

On  unmetalled  portion  of  Government  road 
—See  Nuisance  under  Crim.  Pro.  Code, 
A.W.N.  1901,  25. 
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Encroachment— concluded. 

Disobedience  of  order  by  kurnam  to  desist 
from  coDstructing  a  pyal — On  public  road — See 
PENAL  Code,  sa.  186.  188,  1  Weir  132. 

Hee  Penal  Code,  sa,  268.  290,  7  M.L.J.  95. 

Endowments,  Religious  Act. 

See  ACT  XX  OF  1863. 
Engine. 

Pecsoa  driviQg  engine — See  ARTISAN,  9 
Bom.  L.R.  1059  =  32  B.  10  =  7  Cr.L.J.  '.^38. 

Engineer. 

See  PUBLIC  SERVANT,  6  B.HO.  Cr.  64. 
English  Decisions. 

See  Bail,  13  C.W.N.  43  =  36  C.  166  =  9  Cr. 
L.J.  375  =  1  Ind.  Cas.  738- 

Applicability     ol~See    FALSE   EVIDENCE, 

7  A,  44  =  A.W.N.  1884,  258. 

English  Law. 

(1) — English  cases  on  evidence — Applicability 
to  India, — Tnougb,  as  the  rules  oi  evidence 
which  were  in  force  at  the  passing  of  the  Evi- 
dence Act,  were  repealed,  the  English  decisions 
on  the  subjaet  cannot  be  regarded  as  author- 
ities, they  may  still  serve  as  valuable  guiaes. 
REG.  V.  NaVROJI  DadabhaI,  9  B.H.C   358. 

Conspiracy  under — and  Indian  Law — See 
ABETMENT,  24  M.  523  =  2  Weir  340  =  1  Weir 
340  =  2  Weir  712. 

See  ACCOMPLICE  —  ACCOMPLICE  EVI- 
DENCE—NECESSITY FOR   CORROBORATION, 

8  A.    b06  =  A.\V.N.    1885,     311,     1  M.   394  =  2 
Weir  7b9  =  2  Ind.  Jur.  600. 

See  CONFESSION— RETRACTED  CONFES- 
SIONS, 25  B.  168  =  2  Bom.  L.R.  761. 

Bearing  of  English  Law  of  criminal  pleading 
on  Indian  Criminal  Procedure — See  CRIM. 
Pro.  code,  1898,  HS.  403,  305,  308,  271,  272, 
18  C.W.N.  723  =  15  Cr.  L.J.  460  =  24  Ind.  Cas. 
340  =  41  C.   1072. 

See  Culpable  Homicide,  i  Weir  288. 

See  Defamation,  19  B.  340. 

Applicability  of— See  EVIDENCE  ACT,  1872, 
ss,  11,  14,  15,  16  B.  414. 

See  EVIDENCE  ACT,  1872,  s.  33,  19  B.  749. 

See  Evidence  Act,  1872,  ss.  133, 114,  illus. 
(6)  Rat.  Un.  Cr.  G.  l02  =  Cr.  Rg,  17-1-1876. 

—Applicability  of— See  FALSE  EVIDENCE, 
1  Weir  156  =  4  M  H.C.  51. 

See  False  Evidence,  l  Weir  146  =  i  M.H. 
C.  38. 

Applicability  of  English  Common  Law  to  the 
Indian  Mofussil— Ste  PENAL  CODE,  ss.  2,499, 
500.  17  C.W  N.  297  =  14  Cr.  LJ.  100  =  18  Ind. 
Cas.  660  =  40  C.  433. 

High  seas— Murder  by  a  British  Indian  on  a 
British  vessel  bound  for  Calcutta— Jurisdiction 
— Applicability  of  Indian  or  English  Law- 
See  PEN.AL  Code,  s.  4.  16  C.W.N.  471,  39  C. 
487  =  14  Ind.  Cas.  598  =  13  Cr.  L.J.  246. 


English  Law — concluded. 

See  Penal  Code,  ss.  35,  86,  387,  398,  6L. 
B.R.  100  =  5  Bur  L.T.  193  =  17  Ind.  Gas.  800  = 
13  Cr.  L.J.  864,  P.B. 

As  to  conspiracy— See  PENAL  CODE,  s.  109, 
24  M.  523  =  2  Weir   340. 

Running  water.  Law  as  to — English  and 
American  law — Not  subject  of  larceny — See 
PENAL  CODE,  s.  378,  1912  M.W.N.  119  =  13 
Ind.  Cas.  819  =  13  Cr.  L.J.  131. 

Difierence  between — and  Indian  Law — See 
Penal  Code,  s.  489-D.,  10  M.L.T.  103  =  1L 
Ind.  Cas.  241  =  21  M.L.J.  766  =  12  Cr.  L.J.  377. 

Indian  Law  based  on — Mode  of  construction 
—See  PENAL  Code,  s.  499,  (19i2)  M.W.N.  476 
=  14  Ind.  Cas.  659=13  Cr.  L.J.  275  =  23  M.L. 
J.  39. 

Petition  for  divorce — Allegations,  made  in — 
No  defamation — Not  applicable — See  PENAL 
CODE,  s.  499,  excep.  9,  5  8.L.R.  133  =  13  Ind. 
Cas.  217  =  13  Cr.  L.J.  25. 

See  Theft— GENERAL— WHAT  Consti- 
tutes theft,  I  Weir  407. 

See  TRIAL  BY  JURY,  3  S.L.R.  102,  Cr. 
Englishmen, 

And  Indians  covstilutettvo  separate  classes. — 
—  Englishmen  and  Irjdians  constitute  two 
separate  classes.  JasWaNT  RaI  v.  KING- 
Emperor,  14  P.W.R.Cr.  1907  =  5  Cr.  L.J.439 
=  2  M.L.T.  27^  =  10  PR.  1907,  Cr. 

English  Practice. 

As  to  evidence  of  accomplice— See  EVI- 
DENCE Act,  1872,  ss.  114  (/it.  133,  A.W.N. 
1882,  13- 

English  Translation. 

Record  of  confession  to  be  accompanied  by — 

See  Confession— Confessions  to  Magis- 
trates—admissibility -Record  of  Con- 
fessions, 18  W.R.  Cr.  Cir.  9. 

Enhancement  of  Sentences. 

See  Sentence— Enhancement  of  Sent- 
ences. 

See  Sentence— POWERS  of  appellate 
Court— Enhancement. 

Enquiry. 

See  Further  Enquiry. 
See  Investigation. 
See  Judicial  Enquiry. 
See  LOCAL  Enquiry. 
See  POLICE  Enquiry. 
See  Preliminary  enquiry. 
By   a     registrar's     clerk— See  ACT  III     OF 
1877,  ss.  80,  82,  23  W.R.  Cr.  35. 

Under  Legal  Practitioners  Act,  if  a  judicial 
proceeding— See  ACT  XVIII  OF  1879,  6  M.  252 
=  1  Weir  116  =  1  Weir  156  =  1  Wait  785  =  7  Ind. 
Jur.  247. 

See  COURT,  12  B.  36. 
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Enqairy— concluded. 

Order  for  preliminary  enquiry  without  re- 
cording reasons  for  distrusting  truth  of  com- 
plaint—Preliminary enquiry  in  the  presence  of 
accused  condemned — See  Crim  PRO.  CODE, 
1898,  83.  4  (h),  195,  202,  -203,  258.  476.  17  0. 
W.N.  290=^14  Cr.  L.J.  57  =  18  Ind.  Caa  345  = 
40  C.  444. 

See  Crim  Pro.  Code,  1898,  ss.  4,  476,  28 
A.  89  =  A.W.N.  1905,  195  =  2  A  L.J.  717  =  2 
Cr,  L.J.  454. 

See  Crim.  Pro.  Code.  1698,  ss.  4  (&),145  and 
350,  13  O.W.N.  420  =  9  Cr.  L.J.  278  =  1  Ind 
Cas.  336. 

Investigation  in  a  case  under  s.  145, 
whether  an,  in  a  Criminal  Court  — See  CRIM. 
Pro.  Code,  189^.  s?.  4.  cl.  (&),  145  and  526, 
28  G.  709  =  5  C.W.N.  749. 

As  to  sufficiency  of  surety,  by  whom  to  be 
made—See  CriM.  Pro.  CODE,  1893,  ss.  110 
and  118,  25  A.  27'2=  A.W.N.  1903,  36. 

Delegation  of  functions  to  a  subordinate 
officer  ro  inquire  into  sufficiency  of  security — 
See  Crim.  Pro.  Code,  I898,  ss.  no  and  118, 
27  A.  293  =  1  A  L  J.  60l=A.W.N.  1904,  231. 

Recording  evidence  in  inquiry  as  to  the 
fitness  of  surety— See  Crim.  Pro.  CODE,  1898, 
8.  122,  26  A.  371=  A.W.N.  1004.  52. 

Enquiry  by  Magistrate  of  case  triable  by 
Court  of  Sessions — Annulling  conviction — Com- 
mitment on  the  same  evidence — See  M.^GIS- 
TRATE,  JURISDICTION  OF — COMMITMENT  TO 
SESSIONS  COURT,  2  A.  910. 

See  Restoration  of  Property,  4  L  B.R. 
229  =  7  Cr.  L.J.  490. 

Enticing  away  Married  Woman. 

See  Penal  Code,  ss.  497,  498. 

(I) — Penal  Code,  s-  366  —  Enticing  away 
minor  girl  with  tnte^ii.ion  of  reducing  her  to  illicit 
intercourse  -  Offence  committed  tn  Native  State 
— Trial  in  Bruish  territory  withou.  certificate 
from  the  Poliiicnl  Agent— Objection  taken  too 
late. — The  accused  enticsd  away  a  married  girl 
under  the  age  of  16  years  from  the  house  of  her 
father,  where  she  was  temporarily  staying,  in 
the  dominions  of  the  Maharaja  of  Kashmir. 
The  accused  took  her  to  various  places,  and  was 
ultimately  captured  while  asleep  with  her  in 
the  same  cot  at  a  village  near  Gazarat,  in  the 
British  territory  Although  the  girl  was  made 
to  leave  her  home  on  a  deceitful  message,  F^he 
was  persuaded  to  go  away  with  the  accuse  1.  Her 
subsequent  movements  were  not  against  her 
will  but  with  her  consent  due  to  the  persuasions 
of  the  accused.  The  accused  also  induced  her 
to  file  a  petition  at  Guzirat  to  the  efiect  that 
she  was  without  a  guardian  and  was  going  to 
settle  there  in  order  to  practise  prostitution, 
and  to  make  a  similar  statement  at  the  Sadar 
Thana.  He  also  rented  a  shop  for  her  in  order 
to  carry  on  prostitution.  He  was  convicted 
under  s.  366,  I  P.O.  Upon  the  hearing  of  the 
appeal  against  the  conviction,  it  was  contended 
on  his  behalf  that  the  ofience  having  been  com- 
mitted in  Kashmir  territory,  the  trying  Magis- 
trate had     no  jurisdiction   to  enquire  into   it 


Enticing  away  Married  VSom&n— continued. 

without  a  certificate  by  the  Politicnl  Agent  for 
the  Kashmir  State.  Held,  by  the  Full  Bench, 
that  the  objection  was  made  too  late  and  was  at 
all  events  not  fatal  to  the  ccnvictioa  which 
was  accordingly  maintained.  PatEH  Din  v. 
Emperor,  21P.L.R.  1902,  F.B.  =  4  P.R  1902, 
Cr.  (35  P.R.  1888,  Cr..  11  P.R.  1896,  Cr.,  A.W. 
N.  1884,  85,  19  A.  109,  13  M.  423,  19  C.  667,  5 
C.W.N.  866,  R.) 

(2)— Penal  Code,  s.  498—  Enticing  away  a 
married  woman  —  Jhanjrara  marriages  valid  in 
the  Kangra  District— Divorcing  and  selling  a 
wife  illegal — No  offence  in  the  absence  of  lawful 
marriage. — Held,  that  a  complainant  is  in- 
competent to  prosecute  another  man  under 
s.  498,  Penal  Code,  for  enticing  away  a  woman, 
unless  he  establishes  that  he  is  her  lawful 
husband.  Jhanjrara  (Chadar  Andnzi)  marriage 
with  a  widow  is  no  doubt  valid  according  to 
the  custom  prevailing  generally  in  the  Kangra 
District,  but  there  is  no  custom  (acd  even  if 
there  be  any,  it  cannot  be  enforced;  allowing  a 
husoand  to  divorce  and  sell  his  wite  to  another 
on  receipt  of  pecuniary  compensation.  Such  a 
connection  between  the  woman  and  the  purcha- 
ser does  not  create  any  legal  relatiouship  of 
husband  and  wife  which  can  be  recrgnised  by 
any  Civil  or  Criminal  Court.  NiHADA  v. 
Crown,  22  P.W.R.  1909,  Cr.  =  12  P  L  R.  1910 
=  4  Ind.  Cas.  1042  =  11  Cr.  L.J.  155.  (98  P.R. 
1890,  F.) 

Cd)— Penal  Code,  s.  4.9S  -  Enticing  aivay  a 
married  woman— Crim  Pro.  Cone  {Act  V  of 
1898),  s.  345 — Compounding  of  cffence  before 
Police. — The  complainant,  a  man  of  some  50 
years  of  age.  had  a  wife  of  some  16  years  of  age. 
On  2nd  September  1907,  he  brought  a  case 
against  one  K  and  his  mother,  under  s.  498,  I,P, 
Code.  On  the  18tb  January  he  compounded  the 
case.  On  the  18th  Dacember  1908  he  instituted  a 
case  against  the  present  petitioner  under 
ss.  497,  49 -i  and  363,  I.P.C,  as.seroing  that,  on 
1st  February  1908, the  petitioner  had  taken  away 
his  wife  and  child  after  removing  the  hinges  of 
her  door.  In  the  proceedings  that  ensued,  he 
stated  that  his  wife  had  left  him  in  his  absence, 
and  simply  mentioned  his  suspicions  that 
petitioner  had  got  hold  of  the  woman  through 
the  agency  of  the  third  person.  On  the  18th 
March  1909  a  compromise  was  effected  before 
the  Inspector  of  Police,  when  the  case  was  under 
investigation  by  the  police,  and  the  sauie  was 
withdrawn.  On  7th  May  1909  the  complainant 
asserted  that  he  had  been  forced  into  the  com- 
promise and  wished  to  go  on  with  his  case 
agamst  the  petitioner.  Tne  Magistrate  ordered 
a  warrant  to  be  issued  sgainst  the  petitioner 
for  an  offence  under  s  498.  I.P.C.  Held,  that, 
as  the  offence  had  been  compounded,  the  pro- 
ceedings before  the  Magistrate  were  ultra  vires. 
That,  as  to  the  charge  of  kidnapping,  it  was 
impossible  under  the  circumstances  ot  the  case 
to  prove  it.  CROWN  v.  Harnam  SINGH,  22 
P.L.R.  1910,  Cr,=6  Ind.  Caa.  497  =  11  Cr.  L. 
J.  366. 

{4:)— Penal  Code,  s.  498  —  Enticing  away 
married    woman — Evidence    of   marriage. — In 
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Enticing  away  Married  Vlom&n— concluded.        Escape  from  Lawful  Gastody— continued. 


order  to  sustain  a  conviction  under  s.  498, 
I.P.C.,  it  must  be  strictly  proved  that  the 
woman  said  to  have  been  enticed  away  was 
married  to  the  complainant.  QueEN-EM- 
PRESS  v.  Santok  Singh,  A  W.N.  1898,  I86. 
(5  A.  233,  5  0  566,  '20  A  166.  B.)  [it.,  31  B. 
218  =  9  Bom.  L.R.  118  =  5  Cr  L  J.  164,  36  A,l  = 
11  A.L.J.  994=15  Cr.  L.J.  78  =  22  Ind.  Cas. 
430.] 

See  ABDUCTION,  1  W  R.  Cr.  45. 

See  ADULTERY,  5  M.H.G.  App.  22. 

See  Compounding  Offence,  IM.  191. 

See  Kidnapping.  10  W.R.  Cr.  33. 

See  Trial.  5  M.H.G.  App.  16. 

Entry. 

See  False  Entry. 
Epidemic  Diseases  Act. 
See  Act  III  OF  1897. 

Epilepsy. 

Homicide     or   death    from. — See    MEDICAL 

Jurisprudence,  i3  C.w.N.  62-2. 
Erratum. 

In  Circulir  No.  19,  dated  2lst  July,  1863.— 
8.  67  may  be  substituted  for  s.  367  in  para  4  of 
Circular  iSTo.  19.  dated  1st  July  1863,  the  latter 
figure  being  a  clerical  error.  CRIMINAL  Cl«- 
CULAR  No.  6,  DATED  17TH  APRIL  1866,   6  W. 

R.  Cr.  Cir.  1. 

Error. 

See  Charge— GENERAL,  15  M.L.J.  224  =  2 
Or.  L  J.  381  =  ^  Weir  231. 

Escaped  Prisoner. 

Case  of,  not  to  be  returned  as  pending — See 
Prisoner,  9  W  R  Or.  Cir.  1. 

Escape  from  Lawful  Custody. 

See  Penal  Code,  ss.  223—226. 

(1) — Escape  fro~n  lawful  custody — Penal 
Code,  s.  1 1'd.  scope  of — Arrest  under  civil  pto- 
cess. — S.  223  of  the  Penal  Code  applies  only  to 
cases,  where  the  person,  who  is  allowed  to 
escape,  is  in  custody  for  an  oSence,  or  has  been 
committed  to  custody,  and  not  to  cases  where 
such  person  has  simplv  been  arrested  under 
civil  process.  QUEEN-EMPRESS  v.  TafauL- 
LAH,  12  C.  190, 

(2)— Penal  Code,  ss.  224  and  226— Essential 
of  the  offence  wder  s.  226— Escape  whileunder- 
going  sentence  of  transportation.  —To  constitute 
an  ofience  under  s.  226,  it  is  essential  that  the 
convict  should  huve  been  actually  sent  to  a 
Penal  Settlement  and  have  returned  before 
his  term  of  transportation  had  expired  or  been 
remitted;  but  where  a  prisoner  escapes  from  the 
custody  of  the  police,  when  under  sentence  of 
transportation  and  whilst  on  his  way  to  undergo 
such  sentence,  held,  that  the  accused  was 
punishable  under  s.  224  and  not  under  s.  226. 
In  re  Ramaswami,  1  Weir213  =  4  M.HC  152. 

{B)— Penal  Corfe.s.  224 — "  Offence,  "  meaning 
of — What  facts  to  be  proved.— The  word  '  ofEeuce' 


in  "  whoever  escapes  from  any  custody,  in 
which  he  is  lawfully  detained  for  any  such 
oSoace  "  is  any  offence,  with  which  the  accused 
is  charged,  or  of  which  he  has  been  convicted. 
The  question,  whether  he  is  guilty  of  such 
offence,  is  immaterial.  The  facts  to  be  proved, 
are  that  he  w^.9  charged  with  an  offence,  that 
he  was  lawfully  detained  in  custody  for  that 
offence,  and  that  he  escaped  from  that  custody. 
King-Emperor  v.  Po  Hla,  3  L.B.R.  221  =  4 
Cr,  L.J.  389.     (21  0.  837,  D.  ;  2s  C.  253,  Bef.) 

(4) — Pe»al  Code,  s.  225-B — Escape  from 
custody — Unlawful  detention  —  Liability. — In 
order  to  obtain  a  conviction  under  s.  225-B  of 
the  Penal  Code,  it  is  necessary  for  the  prose- 
cution to  prove  that  the  custody  from  which  the 
accused  escaped  was  a  lawful  custody,  i.e..  that 
the  accused  person  was  lawfully  detained.  KlNG- 
Emperor  v.  Ramara,  4  L  B.R.  103  =  7  Or. 
L.J.  74. 

(5) — Penal  Code,  s.  224 — Meaning  of  term 
"  any  such  offence  " — Arrest  for  cognisable  offence 
— Escape  from  lawful  ctistody. — The  words  "for 
any  such  offence  "  in  s.  224,  Penal  Code,  mean 
"  for  any  such  offence  with  which  a  person  ia 
charged  or  of  which  he  has  been  convicted." 
Therefore,  it  is  an  offence  for  a  person  to  escape 
from  custody  after  he  has  been  lawfully  arrest- 
ed on  a  charge  of  having  committed  an  offence, 
although  he  may  not  be  convicted  of  such  latter 
offence.  If  a  person  is  lawfully  arrested,  the 
subsequent  detention  of  that  person  is  also 
lawful,  even  if  he  may  not  be  convicted  of  the 
offence  for  which  he  whs  arrested.  DEO  SAHAY 
Lalv.  Queen-Empress.  28  0.  233  =  3  C.W. 
N.  289.     (21  C.  337,  D.)  [B.,  3  L.B.R.  221.] 

(6) — Apprehension  without  warrant — Penal 
Code,  s.  224. — If  a  person  apprehended  on  a 
charge  of  a  cognisable  offence  escapes  from 
lawful  custody,  the  circumstance  that  a  com- 
petent Court  determines  his  offence  to  be  other 
than  that  with  which  he  has  been  charged  will 
not  affect  his  liability  to  punishment.  But  if 
charged  with  a  non-cognizible  offence,  the 
Police  officer  arresting  him  without  warrant 
does  not  have  him  in  lawful  custody,  and  his 
escape  is  not  punishable  under  the   Penal  Code, 

s.  224.  Queen  v.  Ram  saran  Tewary,  24 
W.R.  Cr.  45. 

(7) — Penal  Code,  s.  22i— "Lawfully  detained 
in  custody,"  construction  of. — In  construing 
the  term  *'  lawfully  detained  in  custody  "  in 
a.  224,  regard  must  be  bad  to  the  nature  of  the 
custody  itself  as  well  as  to  the  circumstances 
under  which  the  authority  to  arrest  and  keep 
in  custody  arise?.  Detention  in  stocks  of  a 
person,  who  is  not  so  sentenced  for  any  offence, 
but  who  is  detained  in  that  manner  simply  as 
a  convenient  mode,  is  not  legal  custody.    HIGH 

Court  proceedings,  *23rd  September 
1878,  No.  1533,  1  Weir  199.  [B.,  5  M.  22  =  1 
Weir  200.] 

{8)—Crim.  Pro.  Code  (1882),  s.  \61— Detention 
in  custody — Escave  from  custody  oioing  to  negli- 
gence of  Police  officer — Penal  Code,  ss.  222  and 
228. — A   complaint   by    a   private   person   was 
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presented  to  a  Magistrate  that  a  certain  person 
was  concerned  in  a  murder,  and  the  Magistrate 
arrested  him,  and,  after  hearing  the  complain- 
ant and  such  person,  sent  him  to  the  Superin- 
tendent of  the  Police.  He.  in  turn,  seno  bim 
to  a  Sub-Inspector.  Held,  that  the  Magistrate's 
order  might  be  held  to  have  been  passed  under 
B.  167,  Orim.  Pre.  Code,  and  the  Sub-Inspector 
was  bound  to  detain  him  in  custody,  until  re- 
leased by  due  course  of  law,  and  that  he  was 
guilty  of  an  offance  under  s.  222,  I. PC,  by 
negligently  suSering  him  to  escape  from  his 
oustodv.  Empress  v.  Ashraf  ali,  6  A.  129 
=  A  W.N.  1883,  257. 

{9)-Crim.  Pro.  Code  (1882),  ss.  55,  110,  117, 
118 — Order  reguinvg  security  for  good  beJiavi- 
our — Nature  of  the  order — Arrest  of  person — 
PenalCode,  ss  40,224,  225.  —  A  person  required 
to  furnish  security  for  good  behaviour  is  not 
charged  with  an  '."ffance  within  the  meaning  of 
s.  44,  I. P.O.  Therefore,  if  such  person,  with 
the  help  of  others,  evades  and  resists  his  ap- 
prehension under  s  55,  Crim.  Pro,  Code,  and 
escapes,  no  offence  made  punishable  by  s.  224 
or  s.  225,  1  PC,  is  committed  by  him. 
Queen-Empress  v.  kandhaia,  7  A.  67  =  A. 
W.N.  1884,  267.     [F.,  9  A.  452.] 

(10)  -Penal  Code,  ss.  224,  411  — .Escape  from 
custody  —  Thief  arrested  by  privnte  person  w\th 
possesion  of  stolen  property — Legality  of  the 
arrest — The  retention  by  the  thief  of  the  stolen 
property  is  not  an  ofience  within  the  meaning 
of  s.  411.  Where  a  private  periion,  whose 
bullock  was  lo-it,  traced  the  bullock  to  the 
house  of  the  accused,  who  was  the  actual  thief, 
arrested  him  and  made  him  over  to  the  police 
chaukidar,  from  whose  custody  he  escaped, /jeZd, 
that  the  arrest  was  not  lawful,  as  the  oSeuce 
of  theft  wag  not  committed  in  the  presence  of 
the  private  person  arresting  him,  and,  therefore, 
the  custody  being  illegal,  his  escape  was  not 
an  offence  under  s.  224,  Where  a  qualified 
person  having  made  an  arrest  and  handed  over 
the  person  arrested  to  the  custody  of  an  agent, 
such  custody  continues  to  be,  what  it  was  origi- 
nally a  lawful  custodv.  KING-EMPEEOR  v. 
JOHRI,  23  A.  266  =  A. W.N  1901.  77.  (U  M. 
480,  R)  [F  ,  29  A,  575=  4  A.L.J.  483  =  A.W. 
N.  1907,  179  =  6  Cr.  LJ.  10;  R.,  29  A.  377  = 
A.W.N.  1907,  94  =  5  Cr.  L.J.  277;  D,  28  A. 
372  =  3  A  L.J.  146  =  A.VV.N,  1906,  522  =  3  Cr. 
L.J.  247.] 

(11) — Penal  Code,  s.  225- B — Escape  from 
custody — Defaulter  for  payment  of  Government 
revenue —  Rules  of  Boaid  of  Revenue,  r.  9, 
cl.  {-2) -Land  Revenue  Act  (III  of  190 1;,  ss.  142, 
143,  149. — The  use  of  the  word  "  ordinarily  "  in 
r.  9,  cl,  2,  Rules  of  the  Board  of  Revenue, 
relating  to  the  recovery  of  arrears  of  revenue, 
shows  that  the  intention  of  the  Board  was  that 
in  every  cise  process  should  issue  against  the 
lambardar  in  the  first  instance,  but  that  occa- 
sion may  arise  when  it  is  found  expedient  to 
issue  process  in  the  first  instance  against  the 
defaulter.  Under  s.  142,  Land  Revenue  Act, 
all  the   proprietors   are   jointly  and   severally 
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responsible  to  Government  for  revenue,  and 
the  arrears  may  be  realised,  under  s.  146,  by 
the  arrest  and  detention  of  the  defaulter,  as 
defined  in  s.  143.  The  writ  of  demand  and 
the  writ  of  arrest  and  detention  may  issue 
simultaneously  against  the  defaulter,  the  words 
of  s.  146,  Land  Revenue  Act,  are  wide,  and 
there  is  nothing  to  limit  the  order  in  which 
they  should  issue.  Hence,  where  a  co-sharer 
had  made  default  in  the  payment  of  Government 
revenue  and  under  a  writ  of  detention  was 
confined  in  the  lock-np  wherefrom  he  escaped, 
held  that  he  was  guilty  of  an  offenre  under 
s.  225-B.  Penal  Code  KiNG-EMPKROR  v. 
GUIiABSINGH  AND  OTHERS,  7  A  L  J.  21  =  32 
A.  116  =  5  Ind.  Cas.  449  =  11  Cr.L.J.  137. 

(12) — Warrant  in  execution  of  decree — Escape 
from  custody — Indian  Penal  Code,  s  174. — 
S.  174  of  the  Indian  Penal  Code  does  not  apply 
to  the  case  of  a  defendant  escaping  from  custody 
under  a  warrant  in  execution  of  a  decree  of 
Civil  Court.  Reg  v.  Sardar  Pathu.  1  B.H. 
C.  Cr,  38. 

(13) — Warrant  in  execution  of  decree  — Escape 
— Penal  Code,  s.  174, — Escape  from  ouscody 
under  a  warrant  in  execution  of  the  decree  of  a 
Civil  Court  is  not  an  offence  punishable  under 
s.    174,  I  P.O.    Crown  v.    Dhola,  27  P.R. 

1870,  Cr.      [Diss-,  1  P.R.  187i,Cr.] 

(14) — Warrantin  execution  of  decree— Escape 
—  Penal  Code,  ss.  174,  186. —A  person  escaping 
from  custody  under  a  warrant  in  execution  of 
the  decree  of  a  Civil  Court  is  punishable  under 
s.  174.  A  revenue  defaulter  escaping  from  the 
custody    of  peon  is  punishable   under   s.    186, 

i.P.C.    Crown   v.  Heera   Singe,  l   P.R. 

1871,  Cr. 

(\'^-a)— Penal  Code,  ss  174,  im  and  224i— Es- 
cape ironi  arrest  on  civil  and  revenue  process. — 
A  process-peon  went  with  a  warrant  to  the  vil- 
lage of  the  accused  and  told  him  chat  he  was  a 
process-peon  of  the  Court,  with  a  warrant  for 
him  and  took  him  before  the  Village  Magis- 
trate. The  Village  Magistrate,  then,  read  out 
the  warrant  to  the  accused  and  the  process- 
server  informed  him  that  he  must  pay  the 
amount  or  go  before  the  District  Munsiff.  The 
accused  offered  to  pay  a  le.ss  sum  than  that 
named  in  the  warrant  which  the  process-server 
refused  to  take  and  the  accused  then  ran  away. 
Held,  that  the  accused  was  duly  arrested  and 
that  he  was  in  the  custody  of  the  proct  ss-server 
at  the  time  he  made  his  escape.  In  re  VENKATA- 
CHAL.A  SAMBAN,  1  Weir  2C6. 

(15) — Convict  escaping  from  custody — Trial 
in  the  district  in  which  he  escaped. — A  convict 
escaping  from  custody  must  be  tried  for  that 
offence  in  the  district  within  which  he  escaped; 
a  Magistrate  of  another  district  has  no  jurisdic- 
tion to  try  bim  for  the  offence.  REG.  v.  DOSSA 
Sera,  l  BH.C.  139. 

(16)— PewaZ  Code,  s.  22"i— Escape  from 
custody  of  village  policeman. — A  village  police- 
man is  nowhere  requ  red  or  authorized  to  take 
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charge  of  convicted  prisoners  ;  h^jnce,  if  a  con- 
victed prisoner  escapes  from  his  custody,  the 
village  policeman  is  not  .^uiltv  of  an  offence 
unfler  s,  923.  IPC.  Queen-EMPBESS  v. 
Jaglia,  1  Bom.  L.R.  349. 

(17)— Penal  Code,  s.  12^— Escape  from 
custody  of  village  watchman — Grim,  Pro.  Code 
(1872),  s.  105. —Village  Talayari  and  Totti  are 
not  Police  Officers  Escape  from  their  custody 
by  a  person  wanted  by  the  Police  on  a  charge  of 
theft  is  not  an  escape  from  lawful  custody,  if 
the  oSence  of  theft  is  not  committed  in  the  pre- 
sence of  eithpr  of  them.  QUEEN  v  BOJJIGAN, 
5  M.  22=1  Weir  200.  [D..  11  M.  480  =  1  Weir 
200=1  Weic  201  =  17  M.  103.] 

(18) — Escape  from  custody  tvhile  being  taken 
before  M^tgistrate — Penal  Code,  ss.  224  and 
225-4,  convictions  under,  —  A  person,  who  escap- 
ed from  custody,  while  being  taken  before  a 
Magistrate  for  the  purpose  of  being  bound  over 
for  good  behaviour,  cannot  be  convicted  under 
s.  224  or  s.  2vJ5-A  of  the  Penal  Code.   EMPRESS 

V.  SHASTi  Churn  Napit,  8  C.  331  =  10  C.L.R. 

290.      [F.,  7  A.  67  =  4  A.W.N,  267.] 

(19)— Penal  Code,  s.  22i— Arrest  of  a  person 
under  the  belief  that  he  was  an  c^ender — Acqitit- 
tal— Escape. — A  person  arrested  by  a  police 
constable  under  the  belief  that  he  was  a  man 
who  had  bean  charged  with  an  oSence,  escaped 
from  custody.  He  was  subsequently  brought 
to  trial,  and  acquitted  on  the  ground  that  he 
was  not  the  perscu  who  was  charged  with  that 
ofience,  but  was  another  person  bearing  the 
same  name  as  the  real  accu?ed  person.  Held, 
that  he  was  not  liable  to  punishment  under 
s.  224,  Penal  Code,  for  his  escape  from  police 
oustodv,  as  he  was  not.  lawfully  detained  for 
any  ofience-  GANGA  CHARAN  SINGH  v. 
Queen-Empress,  21  C.  337.  \_R.,  8  L.B.R. 
221=4  Cr.  L.J.  389  ;  D.,  28  C.  253  =  5  C.W.N. 
289.] 

(20)— Cnw.  Pro.  Code  (1898).  ss.  56  and  80— 
Arrest  tn  accordance  with  an  order  in  ivriting 
under  s.  56 — Police  Officer  making  the  arrest, 
whether  bound  to  notify  the  authority  of  arrest. 
— S.  80  should  not  be  extended  to  an  arrest 
made  by  the  police  on  an  order  in  writing  under 
8.  56  so  as  to  require  that  any  information 
must  be  given  to  the  person  arrested  in  order  to 
make  it  an  arrest  warranted  by  law.  The  order 
in  writing  ip  an  authority  to  a  subordinate 
police  officer  to  make  an  arrest  which  the  supe- 
rior police  officer,  if  present,  could  himself 
make  on  bis  own  responsibility.  It  may  be 
desirable  or  even  obligatory  that,  if  caiUed  upon, 
the  police  offincr  making  such  an  arrest  should 
show  the  person  arrested  the  authority  under 
which  he  is  acting;  but  to  hold  that  he  is  bound 
to  do  so  before  he  can  properly  arrest  and  de- 
tain in  custody  «uoh  a  person  so  as  to  make  the 
arrest  and  the  detention  lawful,  would  be  to 
extend  the  law  beyond  what  the  Legislature 
has  thought  proper  to  declare  it.  QUEEN- 
EMPRESS  V.  BASANT   LADL,   27  C.    320  =  4  0. 
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W.N.  311.  [^.,5  N.L.R.  4  =  9  Cr.  L-J.  211  = 
1  Ind.  Gas.  2.38.  6  S. L.R.  120  =  13  Cr.  L.J. 
771 --=17  Ind.  Cas.  403.] 

(■21)— Crim.  Pro.  Code  (1898),  s.  79— Warrant 
of  arrest,  without  endorsement  of  any  name. — 
Under  the  terms  of  s.  79,  the  endorsement 
should  be  regularly  made  by  name  to  a  certain 
person  in  order  to  authorise  him  to  make  the 
arrest.  If  not,  the  person  resisting  the  arrest 
and  escaping  is  not  liable  to  be  punished  under 
s.  224.  I. P.O.  DURGA  TEWARI  v.  RAHMAN 
BUKSH,  i  C.W.N.  85, 

(22)— CHm.  Pro.  Code,  ss.  59,  239,  535  and 
537 — Joint  trial  of  tioo  cases  of  theft  and  res- 
cuiyig  from  lawful  custody  the  person  accused 
of  theft — Penal  Code,  s.  225 — Nature  of  custody 
to  support  accnviction  wnder.  — Where  a  person 
was  charged  with  theft  and  two  others  were 
charged  with  rescuing  the  former  from  lawful 
custody  and  the  Magistrate  tried  both  the  cases 
together  and  convicted  all  the  accused  in  one 
trial,  held  that,  although  it  was  irregular  to 
try  both  cases  together,  the  accused,  under  the 
circumstances  of  the  case,  were  not  prejudiced 
by  the  irregularity,  [i?.,  83  P.L.R.  1901  =  7 
P.R.  190),  27  C.  839  =  4  C.W.N.  656,  P.B.]  It 
is  not  necessary  that  the  custody  from  which  a 
person  is  rescued  should  be  the  custody  of  a 
police  officer  to  support  a  conviction  under 
s.  225  of  the  Indian  Penal  Code.  It  is  suffi- 
cient that  the  custody  is  one  authorised  by 
law.  Queen-Empress  v.  Kutti,  ll  M.  441 
=  i  Weir  210-2  Weir  304. 

(23) — Penal  Code,  s.  224 — Arrest  by  private 
person  on  suspicion  of  theft — Accused  handed 
over  10  village  servants — Escape  — Liability  to 
punishment— Crim,  Pro,  Code  (188:^),  s.  59.— 
The  intention  of  s.  59.  Crim.  Pro.  Code,  is  to 
prevent  arrest  by  a  private  person  on  mere 
suspicion  or  information  and  not  to  impose  on 
him  the  obligation  of  taking  the  party  arrested 
in  person  to  a  police  station.  Where  an  ac- 
cused person  was  arrested  by  a  person  in  whose 
view  the  ofience  of  theft  was  committed  and 
was  handed  over  to  the  Village  Magistrate,  who 
sent  him  in  the  custody  of  two  village  servants 
to  a  police  station,  and  the  accused  escaped  on 
the  way,  held,  that  the  accused  was  guilty  of 
an  offence  under  s.  224,  Penal  Code.  QUEEN- 
Empress  v.  Potadu,  II  M.  480  =  1  Weir  200 
=  1  Weir  38.  [F..  29  A.  575  =  4  A.L.J,  483=A. 
W.N.  1907,  179  =  6  Cr.  L.J.  10;  R.,  23  A.  266  = 
21  A.W.N.  77,  17  M.  103  =  1  Weir  201-] 

(24)— PenaZ  Code,  s.  224 — Escape  from  the 
custody  of  a  Village  Magistrate — Madras  Reg. 
XI  oj  1816,  s.  5.— By  s.  5,  Reg.  XI  of  1816, 
heads  of  villages  are  authorised  and  directed  to 
apprehend  all  persons  charged  with  commit- 
ting crimes  and  to  forward  them  to  the  police 
officer  of  the  District.  Where  a  person,  who 
had  bren  apprehended  on  a  hue  and  cry  being 
raised  as  he  was  running  away  after  committing 
a  robbery,  was  handed  over  to  the  Village 
Magistrate  and  was  by  the  latter  placed  in 
charge  of  the  taliyaries  for  detention  till  next 
morning,  when  he  was  to  be  taken  to  the  police 
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station,  and  the  person  escaped  in  the  mean- 
while from  the  custody  of  the  taliyari,  held, 
that  the  accused  was  rightly  convicled  of  an 
offence  under  s.  224,  Penal  Code,  inasmuch  as 
the  arrest  was  legal.  QueEN-EMPRESS  v. 
Fakira,17M.  103  =  1  Weir  201.  (5  M.  22,  B.) 

(25)  —Penal  Code,  s.  224  —  Accused  left 
unguarded — Escape. — Where  a  person,  who 
was  legally  arrested  for  an  offence,  was  left 
unguarded,  the  Police  officer,  in  whose  custody 
the  accused  was,  having  absented  himself  for  a 
few  minutes,  and  escaped,  held,  that  the 
accused  was  guilty  of  an  offence  undev  s.  224, 
Penal  Code.  QUEEN-EMPRESS  v.  MupPAN. 
18  M.  401  =  1  Weir  203.  [F.,  8  Or.  L  J.  200  = 
31  M.  271  =  18  M.  L.  J.  540  ;  D  ,  7  Ind.  Cas. 
392=11  Cr.  L.J.  477  =  8  M.  L.  T.  286.] 

{26)-Penal  Code,  s.  22i— Custody  for  an 
offence  committed  against  special  or  local  laws — 
Escape, — Held  by  the  Full  Bench,  Innes,J', 
dissenting. — A  man  who  escaped  from  lawful 
custody  in  which  he  has  been  detained  for  an 
offence  committed  against  special  or  local  laws 
can  be  puiiished  for  such  escape  under  s.  224, 
Penal  Code.  HIGH  COURT  PROCEEDINGS, 
22ND  DEC-  1866,  3  M.H.C.  App.  II. 

(27) — Penal  Code,  s  224:— Custody  for  inability 
to  give  security,  nature  of. — A  person  in  custody 
owing  to  his  inability  to  give  security  is  not 
in  custody  for  an  offence  with  which  he  has 
been  charged  or  of  which  he  has  been  convicted. 
High  Court  Proceedings,  19th  Jan.  1867, 
3  M.H  C.  App.  23. 

(28) — Person  detained  in  custody  for  the  pur- 
pose of  g'vmg  security  for  good  behaviour. — A 
person,  who  is  detained  in  custody  for  the 
purpose  of  giving  security  for  gocd  behaviour, 
is  not  in  custody  for  an  offence,  although  his 
detention  may  be  lawful.  HIGH  COURT  PRO- 
CEEDINGS, 28THOCT.  1874,  NO.  1614,  1  Weir 
198  =  7  M  H.C.  App.  41. 

(29) — Penal  Code,  s.  224— Punishment  under 
the  section  to  be  an  addition  to  the  original  sen- 
tence-Crim.  Pro.  Code,  s.  316  (  =  s.  396  of  the 
Code  of  1898).— Under  s.  224,  Penal  Code,  the 
punishment  prescribed  for  escape  from  lawful 
custody  is  to  be  in  addition  to  the  original 
sentence.  The  Court,  in  passi'^g  the  sentence, 
must  comply  with  the  provisions  of  s.  316 
(s.  396  of' the  Code  of  1898).  7n  re  Chlnna 
M4DAKUDAMBAN.  1  Weir  203  =  2  Weir  430. 

(59-a)  Penal  Code,  s.  224— Person  in  charge 
of  a  prisoner  in  jail  becoming  insensible. — 
Where  a  prisoner  was  in  a  part  of  the  jail,  held, 
that  the  mere  fact  that  the  constable  in  charge 
of  him  became  insensible  could  not  determine 
the  lawful  custody  of  the  prisoner.  In  re 
Saudeya  Goundan,  1  Weir  203. 

{BO)— Constable  in  charge  of  the  prisoner 
becoming  insensible — Where  a  constable,  in 
charge  of  a  prisoner,  who  was  taken  out  from 
the  prison,  became  it^sensible,  and  the  prisoner 
walked  off,  held,  that  the  prisoner  was  not 
guilty  of  an  offence  under  s.  224,  Penal  Code, 
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inasmuch  as  the  prisoner,  when  he  escaped, 
was  not  in  custody,  the  constable  being  insen- 
sible. In  re  SarabaiyA,  1  Weir  202.  [D., 
1  Weir  203.] 

(31)— Penai  Code,  s.  224— Sentence  of  deten- 
tion under  a  tree  by  a  Village  Magistrate — 
Madras  Reg-  XI  of  1816.— Reg.  XI  of  1816  does 
not  authorise  a  Village  Magistrate  to  order  the 
detention,  under  a  tree,  of  a  person  convicted 
before  him.  Such  detention  beiug  illegal,  the 
accused,  if  he  escapes,  cannot  be  said  to  have 
escaped  from  a  lawful  custody.  Inre,  PANDARAM 
Thulkanam,  1  Weir  203  =  1  Weir  92S. 

(32  &  3B)— Penal  Code,  s  224.— Escape  from 
custody-  -Identity  of  person — Procedur  e,  —  W  here 
a  person  believed  to  be  an  escaped  convict  ia 
brought  before  a  Magistrate,  the  proper  course 
is  to  charge  and  try  him  for  an  offence  under 
s.  224  of  the  Penal  Code,  when  his  identity 
will  have  to  be  established  by  the  prosecution. 
His  identity  cannot  be  the  subject  of  an  inde- 
pendent inquiry.  EMPRESS  v.  AMAN,  A.W.N. 
1882,  77. 

(34) — Penal  Code,  s.  224 — Escape  of  convict 
under  sentence  of  death. — Where  an  escaped 
convict  under  sentence  of  death  was  found  and 
convicted  under  s.  224  of  the  Penal  Code,  the 
Court  ordered  the  previous  sentence  to  be  carried 
into  execution.  EMPRESS  v.  AMAN,  A.W.N. 
1882,  164. 

(35)— Penal  Code,  s  225 — Arrest  by  private 
person— Person  arrested  handed  over  to  chauki- 
dar — Escape. — A  private  parson  arrested  a 
person  whom  he  saw  committing  theft,  and 
made  him  over  to  a  village  chaukidar.  While 
in  custody  of  the  chaukidar,  the  person  who 
committed  the  theft  was  rescued  by  the  accused. 
Held,  that  they  were  lawfully  convicted  of  an 
offence  under  s.  225,  the  original  custody  was 
lawful  custody,  and  this  custody  did  not  become 
unlawful  by  associating  the  village  rhaukidar, 
EMPRESS  V.  MURIiAI  SINGH,  A-W.N.  1883, 
214. 

(36) — Penal  Code,  s.  224 — Arrest  on  suspicion 
— Escape  from  custody. — A  person  who  has  been 
arrested  on  suspicion  (s.  54  of  the  Crim.  Pro. 
Code)  and  escapes  from  such  custody  is  guilty 
of  an  offence  under  s.  224,  though  it  may  be 
that  he  may  happen  to  be  acquitted  of  the 
offence  of  which  he  was  suspectefl.  QUBEN- 
Empress  v.  Chakua,  A.W.N.  1896,  151. 

(37) — Right  of  entry  in  pursuit  of  prisoner 
escaped — Entry  into  lodging  house- — A  prisoner 
who  has  escaped  from  the  custody  of  Court 
peons  may  be  pursued  into  the  yard  of  a  lodging 
house,   the   door   leading   into   which  is  open, 

Dukhoo  Pein  V.  chundro  Kant  Chowdry, 
3  W.R.  Cr.  68- 

(38) — Rescue  from  lawful  custody— Penal 
Code,  s.  225. — For  a  conviction  under  s.  225, 
Penal  Code,  it  must  be  established  that  the 
person  whom  the  accused  are  charged  with 
having  rescued  was    in  lawful  custody  at    the 

time.    Queen  v.  degumber  Ahber,  21  W, 
R.  Cr.  22. 
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(29)— Penal  Code,  s.  225. — A  Police  ofiSoer 
duly  appointed  under  Act  V  of  1861,  and 
engaged  in  the  discharge  of  his  duty  as  such 
Police  officer  at  a  time  when  an  unlawful  as- 
sembly took  place,  was  held  to  be  competent  to 
apprehend  any  of  the  members  of  such  unlaw- 
ful assembly  ;  and  a  person  who  rescued  the 
persons  apprehended  was  held  to  be  guilty  of 
rescuing  from  lawful  custody  within  the  mean- 
ing of  s.  225,  Penal  Code.  QUEEN  V.  ASSAN 
SHURREFF,  13  W.R.  Cr.  75. 

See  ACT  XXVI  OF  1870,  4  N.W.P.  4. 

Of  judgment-debtor  arrested  without  war- 
rant, whether  punishable — See  ACT  XIV 
OF  1882,  s,  651,  5  A.  318. 

See  Bom.  Act  XLVIII  of  i860,  s-  8,  6  B.H. 
C.  Cr.  15. 

See  Contempt  of  Court,  l  B.H.C.  Cr. 
38. 

See  Joinder  of  Charges— Misjoinder 
of  Charges,  3  LB.R.  221  =  4  Cr.  L.J.  389. 

See  Penal  Code,  ss.  23,  186,  22  C.  759. 

See  Penal  Code,  s.  186,  2  B.H.C.  128. 

See  Revision— Sentence,  25  W.R.  Cr,  l. 

See  Sentence— General,  8  W.R.  Cr.  85. 

See  Sentence -Transportation.  Rat. 
Un.  Cr.  C.  965  =  Cr.  Rg.  19  of  1898. 

Estates  Partition  Act. 

See  Ben.  Act  Vlll  of  1876. 

Estoppel. 

See  Right  OF  suit,  6  C.  291  =  7C.L.R.438, 

European  British  Soldier. 

See  Jurisdiction  of  Criminal  Courts 
—General,  i3  B.L.R.  474  =  22  W.R.  20. 

European  British  Subject. 

SeeCRIM.  Pro.  Code,  1898.  ss.  443  to  463. 

See  Jurisdiction  OP  Criminal  Courts— 
Jurisdiction  over  Europeans. 

(1)— Cnw.  Pro.  Code  (1872),  s.  72  (  =  s.  44  o/ 
the  Code  oi  \Q9Q)  — Offence  by  an  European 
British  subject  under  Act  I  of  1859 — Jurisdic- 
tion.— No  Magistrate,  who  is  not  a  Justice  of 
the  Peace  and  also  a  European  British  subject, 
has  jurisdiction  to  enquire  into  a  complaint  and 
try  a  charge  under  Act  I  of  1859,  against  a 
European  British  subject.  H.C.  PROCEEDINGS, 
18TH  December,  1872,  No.  2243.  2  Weir  S78 
=  7M.H.  C.  App.  32. 

(2) — Crim  Pro.  Code,  s.  454  —  European 
British  subject-  Right  to  be  tried  as  such — 
Waiver  —  Revocability  of  waiver.  —  Where  a 
European  British  subject  waived  his  right  to 
be  tried  as  such,  held  that  his  waiver  was  not, 
under  the  circumstances,  irrevocable,  and  that, 
if  the  withdrawal  of  the  waiver  was  made 
promptly  shortly  after  the  waiver  had  been 
made,  and  if  substantially  nothing  had  been 
done  in  the  interval  on  the  abandonment  of 
the  privilege,   the  withdrawal  of  the  waiver 
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should  be  allowed.  KING-EMPEROR  v.  STER- 
LING. 1  P  R  1908,  Cp.=4  p.  W.R.  1908  =  7  Cr. 
L.J.  274  =  136  P  L.R.  1908. 

(2  a) — Claim  to  be  tried  as — Waiver — Juris- 
diction of  Judicial  Comviissioner' s  Court  ovtr— 
Crivi  Pro.  Code,  ss.  4  (;),  346,  ch.  XXXIII.— 
A  claim  to  be  tried  as  an  European  British 
subject  can  be  waived.  (12  B.  561,  R.)  In 
every  case  of  this  nature,  his  right  as  an 
European  British  subject  should  be  carefully 
explained  to  the  accused,  so  as  to  enable  him  to 
exercise  his  choice  and  judgment  as  to  whether 
he  should  claim  those  rights  or  waive  them, 
(6  C.  83,  R.)  The  jurisdiction  of  the  Judicial 
Commissioner's  Court  at  Nagpore,  not  being  a 
High  Court  within  s  4  (/),  Crim.  Pro.  Code,  is 
not  ousted,  unless  and  until  the  accused  have 
definitely  claimed  to  be  tried  as  European 
British  subjects,  and  that  Court  can  exercise 
its  powers  of  revision  in  the  case.  There  is 
nothing  in  ch.  XXXIII  of  the  Crim.  Pro.  Code 
which  excludes  the  application  of  s.  346  of  the 
Code  to  European  British  subjects.  EMPEROR 
V.  P.  M.  C.  NULTY,  7  N.L.R.  93  =  11  Ind.  Gas. 
620  =  12  Cr.  L.J.  436. 

(3) — Power  of  local  Legislature  to  confer 
jurisdiction  on  Magistrate  over  European  British 
subject  for  a  newly  created  offence. — Quccre. — 
Whether  the  local  Legislature  has  the  power  to 
render  European  British  subjects  punishable 
by  a  Magistrate  on  a  summary  conviction  for 
an  offence  newly  created  by  them.  REG  V. 
DONOGHUE,  5  M.H.C.  277. 

(4) — Penal  Code,  s.  56 — Penal  servitude. — 
The  punishment  of  penal  servitude  is  only 
applicable  to  Europeans  and  Americans. 
QUEEN-EMPRESS  v.  DINA  BAIDYA,  19  M. 
483=1  Weir  298. 

(5) — European  British  subject — Offence  in 
Native  State — Jurisdiction — Penal  Code. — 3.  44 
of  the  Charter  of  the  Supreme  Court  of  Bombay 
gave  to  that  Court  jurisdiction  over  oSences 
committed  by  European  British  subjects  in 
Native  States  in  alliance  with  the  British 
Government,  if  the  acts  would  be  offence  if 
committed  in  British  territory.  The  High  Court 
has,  therefore,  jurisdiction  to  try  such  offences 
on  charges  framed  under  the  Penal  Code.  REG. 
V.  CHILL,  8  B.H.C.Cr.  92.     [R.,  19  B.  105.] 

(6)— European  British  subjects  in  Mysore — 
Offence  not  vimishable  loith  death  or  transporta- 
tion for  life  —  Committal  to  Madras  High 
Court. — Inasmuch  as  the  High  Court  of  Madras 
has  been  duly  constituted  a  Court  of  Original 
Criminal  Jurisdiction  to  take  cognizance  of 
offences  committed  by  European  British  sub- 
jects being  Christians,  it  may  be  that,  in  the 
absence  of  any  special  direction,  a  commitment 
to  the  High  Court  of  such  person  charged  with 
an  offence  not  punishable  with  death  or  trans- 
portation for  life,  committed  in  Mysore  Pro- 
vince, would  be  a  good  commitment.  WARD 
V.  QUEEN,  5  M.  33  =  1  Weir  7. 

(7)— Onw,  Pro.  Code  (1892),  ss.  197,  532— 
Commitment    without    previous    sanction,    of 
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European  British  subject,  who  is  also  a  public 
servant — A  European  British  subject,  who  was 
a  publio  servant  within  the  meaning  of  s.  197, 
was  committed  by  the  Judicial  Superintendent 
of  Ri,ilways  in  H.  H.  tha  Nizim's  Dominions, 
without  obtaining  a  previous  sanction.  Held 
that  the  proceedings  ware  irregular  and  a  sub- 
sequent sanction  would  be  of  no  use.  But  the 
Judge  had  power,  in  his  discretion,  under  the 
provisions  of  s.  532,  to  accept  the  commitment 
and    to  proceed    with  the    trial.     Quben-EM- 

PREss  V.  Morton,  9  B.  288,  F.  B.    [N.F., 

16  PR.  1890,  Or.;  F.,22  B.  112;  fl.,  37  C.  467  = 
14  C.W.N.  1114=  11  Cr.  L.J.  453  =  7  Ind.  Gas. 
359,  40  C.  360=13  Cr.  L.J.  826=17  Ind.  Cas. 
570,  5  Bom.  L.R.  863  ;  D.,  10  Bom.  L.R. 
1053  ] 

(8)— Grim.  Pro.  Code,  1872,  s.  72,  Scope  and 
effect  of. — The  provisions  of  s.  72  of  the  Crim. 
Pro.  Code  of  1872  constitute  a  privilege  in  favour 
of  a  European  British  subject,  i.e.,  they  do  not 
so  much  take  away  jurisdiction  entirely  from 
Magistrates  as  confer  on  the  accused  a  right  to 
be  tried  by  a  certain  class  of  Magistrates  and 
by  no  others,  which  right  the  Code  enables 
them  to  give  up.  No  person  can  by  waiver  or 
consent  enable  a  Magistrate  or  a  Judge  to  try  a 
case  which  he  is  disqualified  to  try  by  some 
circumstance  not  personal  to  the  accused.  In  the 
matter  of  the  petition  of  QuiROS,  EMPRESS  v. 
ALLEN,  6  C.  83  =  6  C.L  R.  463  =  3  Shome  L.R. 
•Cr.  35.  (2  C.  23,  D.)  [P.,  37  C  467  =  14 
C.W.N.  1115=11  Cr.  L.J.  453  =  7  Ind,  Cas. 
359  ;  R.,  136  P.L.R.  1903  =  1  P.R.  1908,  Cr.= 
4  P.W.R.  1903,  Cr.  =  7  Cr.  L.J.  274;  Cons., 
12  B.  561,  12  Cr.  L.J.  436  =  11  Ind.  Cas.  620  = 
7N.L.R.  93.] 

(9) -Crim.  Pro.  Code,  ch.  XXXUl— Rights 
and  privileges  of  European  British  subjects  — 
Crim.  Pro.  Code  (1872),  s.  72.— An  European 
British  subject,  when  tried  by  a  District  Magis- 
trate, enjoys  the  following  privileges  :—/irsiZz/, 
that  the  Magistrate's  powers  of  punishment  are 
restricted  and,  secondly,  that  the  accused  can 
claim  trial  by  jury.  But,  where  the  privilege 
of  trial  by  jury  is  not  claimed  and  tha  sentence 
passed  is  legal,  the  appellate  Court  has  no  right 
to  order  a  new  trial  by  a  jury,  but  must  dispose 
of  the  appeal  on  its  own  merits.  EMPEROR  v. 
George  Powell,  27  A.  397  =  2  A.L.J.  20  = 
A.W.N.  1903,  3  =  2  Cr.L  J.  17. 

(10)— Opportunity  to  plead  being  European 
British  subject, — Plea  not  taken  till  too  late — 
TFixiuer.— A  prisoner  ought  not  to  be  allowed 
to  plead  that  he  is  a  European  British  subject. 
The  mere  statement  of  a  prisoner  that  he  is  a 
European  British  subject  made  before  a  Deputy 
Magistrate  after  the  completion  of  the  trial 
cannot  be  acted  on.  CL-^^RK  v.  W.  BEANB,  5 
W  R.  Cf.  S3. 

(11) — Tri^il  of,  by  iury  where  there  was  no 
notification  under  s.  269,  Crim.  Pro.  Code  — 
Validity. — Where  a  European  British  subject 
in  the  Punjab  was  tried  with  a  jury  instead  of 
assessors,  there  being  no  notification  under  a.  269 
of  the   Code  in  the  Punjab,   the   Chief  Court, 
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under  s.  536,  Crim.  Pro.  Code,  treated  the 
jurors  as  assessors  and  considered  the  appeal  on 
the  merits  of  the  conviction  SHILLING  v. 
Empress.  18  P.R.  1888,  Cr.  [Diss.,  ll  P.R. 
1896,  Or.] 

(12) — Power  to  try  or  to  commit  European 
British  subject  to  Sessions  Coiort  not  taken  away 
from  Magistrates— Lower  Burma  Courts  Act, 
s.  8  (1)  (a)  and  (b).-The  provisions  of  s.  8  (1) 
(a)  and  (6)  of  the  Lower  Burma  Courts  Act, 
1900,  do  not  mean  that  all  commitments  that 
are  made  of  European  British  subjects  must  be 
made  to  the  Chief  Court,  of  Lower  Burma,  but 
that,  where,  under  the  Code  of  Criminal  Proce- 
dure, a  commicment  is  made  to  a  High  Court, 
it  is  to  be  made  to  the  Chief  Court  of  Lower 
Burma.  The  power  to  try  the  case  or  to  commit 
it  to  a  Sessions  Court  is  not  taken  away  from 
Magistrate.  CROWN  v.  HODGSON,  1  L.B.R. 
1S8. 

(13)  —  Mode  of  procedure  —  Charge  against 
Earopean  British  subject — Procedure  with  re- 
gard to  European  British  subjects  accused  of 
an  offence  before  a  Magistrate.  QUEEN  v. 
ROBERT  SHERIFF,  6  W.R.  Cr.  13. 

{li)— Commitment  to  Sessions  Court — Secu- 
rity proceedings— Power  of  Magistrate  to  com- 
mit— Potoer  of  Court  of  Session  to  proceed  on 
such  ccmmitment—Crim,  Pro.  Code  (1898), 
s.  107. — A  Magistrate  instituting  proceedings 
under  s.  107,  Crim  Pro.  Code,  against  an 
European  British  subject,  requiring  him  to 
show  cause  why  he  should  not  execute  a  bond 
for  keeping  the  peace,  has  no  power  to  commit 
him  to  tha  Court  of  Session,  and  the  Court  of 
Session  has  no  power  to  proceed  on  such  a 
commitment.  CROWN  v.  R.  J.  CHAPMAN,  1 
L  B.R.  273. 

{15)~ Appeal  against  conviction  by  Court  of 
Session  —  Judicial  Commissioner's  power  to 
entertain  such  appeal — High  Court,  meaning  of, 
in  reference  to  proceedings  against  European 
British  subjects— Cri^n,  Pro.  Code,  ss.  4  (;)  and 
110. — The  appellant,  whose  claim  to  be  dealt 
with  as  a  European  British  subject  was  admit- 
ted both  by  the;  committing  Magistrate  and  the 
Court  of  Session,  was  convicted  under  ss,  417 
and  474,  I.P.C.  Ha  filed  an  appeal  against 
his  conviction  in  the  Court  of  the  Judicial 
Commissioner  of  Oudh.  Held,  that  the  appeal 
in  this  case,  under  s.  410  of  the  Crim.  Pro. Code, 
lay  to  the  High  Court.  The  "  High  Court,"  in 
reference  to  proceedings  against  European 
British  subjects  in  Oudh  means  the  High  Court 
of  Judicature  for  the  North- Western  Provinces, 
THOMAS  BRADSHAW  V.  KING-EMPEROR.  13 
0  C.  333  =  8  Ind.  Cas.  873  =  11  Cr.  L.J.  723. 

See  ACT  I  OF  1859,  s.  83  (4),  2   Weir  578  =  7 
M.H.C.  App.  32. 

See  ACT   I   OP    1859,    s.   83   (5),   4  M.H.C. 
App.  23. 

See  ACT  V  OF  1861,  s.  29,  3  N.W.P,  128. 

See  ACT  IX  OF  1861,  3  W.R.  Reo.  Ref.  5. 

In  Native   States— See   ACT  XXI   OF  1879, 
s.  8,  9  B.  333. 
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See  ACT  XXI  OF  1879,  s.  8,26  M.  607  =  1 
Weir  13  =  1  Weir  757. 

See  ACT  III  OF  1880,  s.  28,  40  P.R.  1884,  Cr. 

See  ACT  III  OF  1884,  s.  8  (6),  9  A.  420  = 
A.W.N.  1887,  39. 

See  BOM.  Act  VII  OF  1867,  7  B.H.C.  Cr.  6. 

Mode  of  commitment  of  European  British 
subjects  and  Native  subjects,  together  charged 
with     an     ofienoe  —  See     COMMITMENT     TO 

Sessions  Court,  5  WR.  Cr.  Cir.  i. 

See  Commitment  to  Sessions  Court, 
A.W.N.  18S1,  150. 

Son  of  an  Indian  subject  born  at  Constan- 
tinople— Whether  a — Failure  to  claim  privilege 
—Relinquishment— Sfe  CrIM.  PRO.  CODE, 
1898,  ss.  4  (i),  454  (i).  460,  13  Cr.  L.J.  197 
=  14  Ind.  Gas.  197  =  24  P.W.R.  1912,  Cr.  =  6  P. 
R.  1912,  Cr. 

Jurisdiction  of  District  Magistrate,  C.  and  M. 
Station,  Bangalore,  over — See  Crim.  Pro. 
CODE,  1898.  s.  190,  9  Ind.  Cas.  255  =  12  Cr. 
L.J.  42  =  9  M.L.T.  322  =  34  M.  346  =  1911  2 
M.W.N.  199. 

See  Crim. Pro. CODE,  1898,  ss.  452,  408,  404, 
14  B.  160. 

Rights  oi—See  CRIM.  PRO.  CODE,  1693, 
s.  494,  18  C.W.N.  385  =  15  Or.  L.J.  297  =  23 
Ind.  Cas.  505. 

See  CRIM.  PRO.  CODE,  1898  s.  526,  18  C. 
247. 

In  Native  States  —  See  HIGH  COURT, 
Jurisdiction  of— Generatj,  9  B.  288,  P.B. 

See  High  Seas,  Offences  Committed 

in,  21  C.  782. 

See  Judicial  Commissioner  of  Mysore, 

5  M.  33  =  1  Weir  7. 

See  Jurisdiction  of  Criminal  Courts— 
GENER.'iL,  7  B.H.C.  Cr.  1,  14  B.L.R.  106  =  22 
W.R.  54,  Cr. 

Proof  of  status  —  Question  of  .  fact — See 
Jurisdiction  of  Criminal  Courts  — 
GENER.aL,  10  W.R.  Cr.  6. 

SeeJUSTICBOFTHE  PE4CE,  6 B.H-C.Cr.  14, 

See  LOCAL  GOVERNMENT,  5  M.]1.C.  277. 

See  Magistr.-^te,  Jurisdiction  of  — 
General  Jurisdiction,  i6  m.  308  =  2  Weir 
579. 

See  Security  to  keep  the  Peace- 
General.  360.163  =  13  C.W.N.  151  =  8  C.L. 
J.  565  =  9  Cr. L.J.  36  =  9  Cr.L.J.  359  =  1  Ind. 
Cas.  737. 

See  ST.  28  AND  29,  VlC,  C.  15,  5  Bom.  L.R. 
869. 

See  Waiver,  6  C.  83  =  6  C.L.R.  463. 

Europeans. 

See  European  British  Subject. 

See  Jurisdiction  of  Criminal  Courts 
—jurisdiction  over  Europeans. 

Jurisdiction  over,  in  the  State    of  Sandoor — 

See  Jurisdiction  of  Criminal  Courts- 
General,  3  M.H.C.  354. 


Earopean  Soldier. 

See  act  III  OF  1880,  s.  14,  S.C.  104,   Oudh, 
Sale  of  liquor   in  breach   of    license   to — See 

act  XXII  OF  1881,  s.  49,  U.BR.  1897—1901, 

vol.  I,  184, 

Selling  liquor  to — under  officer's  permission 
—  See  ACT  XII  OF  1896,  ss.  49  and  52, 
U.B.R.  1902—1903,  Excise,  1. 

Evidence. 

1.— General. 

2.— admissibility  of  Evidence. 

3.— Non-admissibility  of  Evidence. 

4.— Character  Evidence. 

5.— Dying  Declaration. 

6.— Expert  Evidence. 

7.— General  Repute. 

8.— Hearsay  Evidence. 

9.— Medical  Evidence. 
10. —Refreshing  Memory. 
11.— Statements  made  to  Police. 

See  Accomplice— accomplice  Evidence 
-Judge's  Charge  to  Jury. 

see  accomplice  -accomplice evidence 
—Necessity  for  corroboration. 

See  accused  PERSON, 

See  Circumstantial  Evidence. 

See  Confession. 

See  Crim.  Pro.  Code,  1898,  ss.  134,  287, 
288,  289. 

See  Examination  of  accused. 

See  False  evidence. 

See  Record  of  Evidence. 

See  Revision— Matters  Pertaining  to- 
Evidence. 

See  Security  to  keep  the  Peace— Evi- 
dence AND  Procedure. 

1. — General. 

(1) — Meaning  of  the  term  " Evidence"-— The 
term  "evidence"  in  its  ordinary  sense  signifies 
that  which  makes  apparent  the  truth  of  a  mat- 
ter in  question.  It  is  no  doubt  more  frequently 
applied  to  proof  before  a  judicial  tribunal,  but 
it  is  not  nucessarily  confined  to  this  sense  ;  it  is 
used  with  equal  correctness  to  express  the  inti- 
mation acquired  by  any  person,  wbo  undertakes 
an  enquiry;oD  any  matter  in  question.  SRINI- 
vasa  Iyengar  v.  The  Queen,  4  M.  393  =  1 
Weir  76  =  1  Weir  891. 

(2) — Rules  of  evidence,  value  of. — Since,  on 
the  rules  of  evidence,  the  property,  the  liberty 
and  the  lives  of  men  depend,  it  is  of  high  im- 
portance that  no  security  for  truth,  especially 
in  criminal  oases,  should  be  weakened. 
Queen-Empress  v.  Ramchandra  govind 
HARSHE,  19  B.  749. 

(3) — Circumstantial  evidence — Its  nature  and 
effect.— la  India,  evidence  entirely  circumstan- 
tial is  frequently  the  most  satisfactory  evidence, 
though,  in  appreciating  such  evidence,  a  Court 
ought  to  see  that  each  of  the  facts,  from  which 
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the  guilt  is  inferred,  must  be  proved  beyond 
reasonable  doubt,  and  that  there  is  a  complete 
link  of  evidence  leaving  no  reasonable  ground 
for  any  conclusion  consistent  with  the  inno- 
oenoe  of  the  accused.  CROWN  v.  GOOLA..  15  P. 
R.  1867,  Cp.  [F.,  i  Ind.  Cas  941  =  136  P  LR. 
1909  =  36  P.W.R.  1909,  Cr.=li  Or. L.J.  82;  B., 
36  P.W.R.  1909,  Or.,  14  Cr.L  J.  316  =  244  P.L. 
R.  1913  =  19  Ind.  Cas.  1004.J 

(4) — Evidentiary  value  of  absconding, — Abs- 
conding is  but  slight  evidence  of  guilt  usually. 
Queen  v.  Soeob  Roy,  5  W.R.  Cr.  28. 

(4-a) — Circumstantial  evidence,  conviction 
based  on  —  Revision  bij  High  Court. — Where  a 
conviction  is  based  upon  circumstantial  evi- 
dence, the  question  always  remains  whether  the 
evidence  which  has  been  believed  by  the  Court 
which  heard  it  is  of  Ruch  a  nature  that  it  ought 
to  have  been  accepted  as  establishing  the  guilt 
of  the  accused  person  beyond  reasonable  possi- 
bility of  doubt,  and  that  is  a  question  which 
may  be  dealt  with  by  a  High  Court  upon  an 
application  for  revisici.  AM  AN  ALI  v.  KlNG- 
Emperor,  13  O.C.  309  =  8  Ind.  Cas.  379  =  11 
Cr.  L.J.  631. 

(5) — It  is  not  necessary  that  there  should 
be  direct  evidence  of  an  ace  of  adultery  nor  that 
the  adulterer  should  know  whose  wife  the 
woman  is,  provided  he  knew  she  was  a  mar- 
ried woman.  Queen  v.  Madhub  Chunder 
GIRE  MOHUNT,  21  W.R.  Cr.  13. 

(6) — But  the  Chief  Ccurt  declined  to  confirm 
a  sentence  of  death  on  a  conviction  for  murder, 
which  rested  on  circumstantial  evidence  or  a 
violent  presumption  of  guilt.  CROWN  v. 
ADALUT,  69  P.R.  1866,  Cp. 

(7) — Circumstantial  evidence—  Conviction  — 
Facts  to  be  inconsistent  loith  innocence  of  accused 
— Reference — Disagreement  betiveen  Judge  and 
Jury — Reference  when  to  he  made  (o  High  Court 
— Crim.  Pro.  Code,  s.  307.— In  cases  of  circum- 
-stantial  evidence,  the  facts  found  should  be 
inconsistent  on  a  reasonable  hypothesis  with  the 
innocence  of  the  accused,  before  a  conviction  is 
pronounced.  It  is  not  in  every  case  of  doubt 
nor  in  every  case  in  which  a  view  different  from 
that  of  the  Jury  can  be  entertained  on  the 
evidence,  that  a  reference  under  s.  307  of  the 
Crim.  Pro.  Code  is  to  be  made  to  tbe  High 
Court ;  the  verdict  of  the  Jury  should  be  mani- 
festly wrong  before  such  a  reference  is  made. 
Emperor  v.  Surnamoyee  Biswas,  ii  Cp. 
L.J.  660  =  21  Ind.  Cas.  900  =  41  C.  621. 

(8) — Direct  and  indirect  proof,  distinction 
between. — The  Indian  Evidence  Act  contains  no 
reference  to  a  distinction  between  direct  proof 
and  indirect  proof  or  proof  by  circumstantial 
evidence.  NathA  SINGH  v.  EMPRESS,  M 
P.R.  1888,  Cr. 

(9) — Of  witness— Its  admissibility  and  credi- 
bility distinguished — Crim,  Pro.  Code  (1882), 
s.  288.— Under  s.  288  of  the  Crim.  Pro.  Code, 
the  evidence  of  a  witness  duly   taken   in    tbe 
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presence  of  the  accused  before  the  committing 
Magistrate,  may,  in  the  discretion  of  the  presid- 
ing Judge,  if  such  witness  be  produced  and 
examined,  be  treated  as  evidence  in  the  case. 
But  there  is  a  manifest  distinction  between  the 
admissibility  and  the  credibility  of  evidence. 
As  the  Legislature,  which  has  enacted  what 
evidence  is  admissible,  has  never  attempted  the 
impossible  task  of  enacting  what  witnesses 
should  be  believed  by  Courts  of  Justice,  all  that 
can  be  said  is  that  a  provision,  which  makes  the 
evidence  of  a  witness  before  a  committing 
Magistrate  admissible  as  evidence  at  the  Ses- 
sions trial,  does  not  in  any  way  relieve  the  Court 
of  the  duty  of  applying  well-ascertained  and 
well-established  judicial  principles  as  to  sifting, 
scrutinizing,  and  weighing  evidence  before  it 
accepts  any  particular  evidence  of  a  witness  as 
true  or  most  nrobablv  true.  NGA  KU  DE  v. 
QUEEN-EMPRESS,  L.B.R.  1893—1900,  280. 

(10) — Recording  of  evidence  in  regular  trial — 
Summary  trial.  — In  regular  trials,  the  evidence 
has  to  be  recorded  in  a  narrative  form  and  in 
the  witness's  own  words,  unlike  summary  trials 
where  the  evidence  has  not  to  be  recorded  and 
notes  thereof  mav  suffice.  NGA  NGYIN  BYU  V. 
QUEEN  EMPRESS,  L.B.R.  1893-1900,  626. 

(11) — Evidence  of  a  convict,  value  of. — The 
evidence  of  a  person  who  has  been  convicted  of 
perjury,  or  of  a  person  who  has  been  convicted 
of  a  criminal  oSence,  can  hardly  be  regarded  as 
entitled  to  the  same  credit,  as  would  be  accord- 
ed to  the  testimony  of  a  person  against  whom 
no  such  imputation  could  be  brought,  DOON- 
GUN  RAI  V.  DOORGA  RAI,  2  N.W  P.  97. 

(12) — Evidentiary  value  o/^kabuliyats,  chittas, 
accounts,  receipts  and  survey  maps — Kabuliyits, 
chittas,  accounts  and  receipts  are  valueless 
without  proper  oral  evidence  regarding  them. 
DINOMONI  CHOWDHRaNI  V.  BROJO  MOHINI 
Chowdhrani,  29  C.  187  =  29  I  A.  2*  =  6  C  W. 
N.  386,  PC.  =  12M.L  J,83  =  4  Bom.L.R.  167  = 
8  Sar.  224. 

{13)— Survey  map— Evidence.— A.9urvey  map 
is  not  direct  evidence  of  title,  in  the  same  way 
as  a  decree  in  a  disputed  cause  is  evidence  of 
title,  for  the  survey  officers  have  no  jurisdiction 
to  enquire  into  or  to  decide  questions  of  title. 
But  it  is  good  evidence  of  possession  according 
to  the  boundary  demarcated.  NOBO  COOMAR 
DAS&  V  GoviND  Chunder  Roy,  9  C.L.R. 
303.     [i?.,8C.W.N.  849.J 

{li)  — Sessions  trial — Right  of  accused  to  have 
his  witnesses  examined.  —The  Sessions  Judge  has 
no  option  either  to  examine  or  not  to  examine 
the  defence  witnesses,  and  the  accused  is  entitled 
as  of  right,  to  have  them  examined.  AHMUD 
KHAN  V.  EMPRESS,  118  P.R.  1866,  Cr. 

{lb)— Depositions  given  in  a  former  trial — 
Conviction  thereon —  Validity.— W^hate,  in  a 
Sessions  trial,  the  depositions  of  certain  wit- 
nesses given  at  a  former  trial  were  read  to  them. 
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and  they  were  asked  if  they  were  true,  a  con- 
viction based  upon  such  evidence  vyas  not  valid. 
QUEEN  V.  HALUNDAR  DASS,  2  N.W.P.  100. 

(l6)~Deposiiion  of  luitnetsin  a  former  trial — 
Admissihility .  —  TlciQ  deposition  of  a  witness  in  a 
former  trial  is  not  admissible,  unless  he  is 
examined,  where  he  is  available  for  examination. 
Keg  v.  Jenkoo,  Rat.  Un.  Cr.  C.  5. 

(17) — Previous  statements  of  witnesses  incri- 
minating the  accused — Admissibility— Crim. 
Pro.  Code  (1882),  s.  288.— Former  statements 
made  by  witnesses,  in  a  different  case,  incri- 
minating the  accused  in  hi?  absence,  can  only 
be  used  for  the  purpose  of  contradicting  the 
statements  now  made  by  them,  and  they  can- 
not be  treated  as  independent  evidence  of  the 
guilt  or  innocence  of  the  accused  for  the  simple 
reason  that  they  were  not  made  in  the  presence 
of  the  accused  ;  and  the  mere  fact  that  those 
statements  have  been  put  to  the  witnesses  and 
referred  to  in  the  course  of  the  evidence  given 
before  the  committing  Officer  would  not  make 
them  evidence  against  the  accused.     ALIMUD- 

DiN  V.  Queen-Empress,  23  C.  361. 

(18)  — Cross  examination — Discrepancies  be- 
tween deposition  made  before  Magistrate  and 
that  before  Judge —In  a  Sessions  trial,  the 
attention  of  the  Jury  may  be  called  to  the 
differences  between  the  evidence  given  by 
witnesses  in  such  Court,  and  that  given  before 
the  committing  Magistrate,  without  putting  in 
the  deposition  taken  before  the  committing 
Magistrate.  EMPRESS  v.  Haran  CHUNDBR 
MITTER,  6  C.L.R.  390.  [Ovetruled,  31  C 
142,  F.B.] 

(19)— CHm.  Pro.  Code  (1882),  ss.  107,  117, 
118 — Nature  and  quantum  of  evidence  requir- 
ed before  passing  order  for  security  to  keep  the 
peace, — Although  a  Magistrate  may  initiate 
proceedings  under  p.  107,  upon  such  informa- 
tion as  may  satisfy  him  as  to  the  likelihood  of 
a  breach  of  the  peace  being  committed,  and 
although,  in  holding  the  enquiry  under  s.  117, 
the  nature  or  quantum  of  evidence  need  not  be 
as  conclusive  as  in  trial  for  cffences,  yoi,  the 
Magistrate  should  not  proceed  purely  upon  an 
apprehension  of  a  breach  of  the  peace,  but  is 
bound  to  see  that  substantial  grounds  for  such 
an  apprehension  are  established  by  proof  of 
facts  against  such  person  implicated,  which 
would  lead  to  the  conclusion  that  an  order  for 
security  is  necessary.  When  the  nature  of 
the  information  requires  it,  overt  acts  must  be 
proved,  before  the  Magistrate  can  make  an 
order  under  s.  118  of  the  Code-  QUEEN- 
EMPRESSv.  ABDUL  KADIR,  9  A.  452  =  A.W.N. 
1887.  111.  [R.,  15  A.W.N.  241,  U.B.R.  1893 
—1900,  16,  Cr.] 

(20)— CriTO.  Pro.  Code  (1861),  ss.  295,  296— 
Evidence,  recording  of. — Both  under  s.  295  and 
under  s.  296  of  the  Grim.  Pro.  Code,  evidence 
should  be  recorded  to  the  effect  specified  irt  the 
sections,  before  seouritv  is  ordered.  REG  v. 
BUDHYA  QURYA,  Rat.  Un.  Cr.  C.  44=Cr.  Rg. 
15-12-1870. 
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(21) — Partly  heard  case — Power  of  one  Magis- 
trate to  uae  evidence  recorded  by  another 
Magistrate. — Where  a  case  was  decided  by  the 
Magistrate  of  the  District  after  the  trial  had 
been  commenced  before  a  subordinate  Magis- 
trate, and  after  a  portion  of  the  evidence  had 
been  recorded  by  that  Magistrate,  and  the 
Magistrate  utilized  that  evidence  in  bis  judg- 
ment, held,  that  such  procedure  was  not  legal. 
QUEEN  V.  KULLIAN  SiNGH,  2  N.W.P.  468. 

m)—Crim.  Pro.  Code  (1872).  ss.  27,  280— 
Admission  of  improper  evidence — Poiver  of  High 
Court. — If,  in  a  case  tried  by  a  jury,  the  High 
Court  finds  that  inadmissible  evidence  had  been 
received,  and  if  there  was  no  evidence  to  go  to 
the  jury  on  which  a  conviction  would  reason- 
ably be  based,  the  High  Court  would  simply 
rever.ce  the  conviction  and  sentence.  If,  on  the 
other  hand,  the  Court  is  satisfied  that,  indepen- 
dently of  the  evidence  improperly  admitted, 
there  was  sufficient  evidence  to  justify  the 
decision,  or,  in  other  words,  thar,  the  prisoners 
had  not  been  prejudiced  by  the  admission  of 
the  illegal  evidence,  then,  having  regard  to  the 
provisions  of  s.  167,  Evidence  Act,  1872,  the 
High  Court  should  not  interfere.  But,  where 
the  evidence  remaining  after  the  exclusion  of 
the  inadmissible  evidence,  on  whioh  a  jury 
might  not  unreasonably  find  the  accused  or 
some  of  them  guilty,  does  not  appear  to  be 
conclusive  as  to  their  guilt,  the  proper  course 
should  be  to  order  a  new  trial.  REG  v.  AMRITA 
GOVINDA,  10  B.H.C.  497.  [R.,  19  B.  749,  Rat. 
Un.  Cr.  C.  245,  452,] 

(33) — Discrepancies  in  oral  evidence — Effect. 
— Discrepancies  are  not  less  infirmative  of 
testimony,  because  greater  sagacity  on  the  part 
of  the  witness  would  h^ve  avoided  them. 
Reg  v.  Kalu  Patil,  11  B.H.C.  146. 

(24) — Evidence,  greater  part  of  which  found  to 
be  false,  propriety  of  relying  on — Penal  Code, 
ss.  330,  348. — Whore,  in  a  case  under  ss,  348 
and  330,  I. P.O.,  the  Sessions  Judge  disbelieved 
all  the  witnesses  in  the  case,  but  selected  with- 
out any  corroboration  certain  passages  from 
the  evidence  which  he  believed  gave  the  correct 
story  and,  on  his  own  estimate  as  to  whether 
that  story  was  true  or  not,  convicted  the 
accused  :  Held,  that  the  conviction  could  not  be 
sustained.  HARE  KRISHNA  v.  KING-EMPER- 
OR,  19  G.W.N.  330  =  28  lad.  Cas.  795  =  16  Cr. 
L.J. 411. 

(25) — Acciised,  if  bound  to  produce  any  evi- 
dence—Evidsnce  lor  the  prosecution — Duty  of 
accused  to  rebut  it— Effect  of  tlie  evidence  not 
being  rebutted. — Although  the  accused  is  not 
"  bound  "  to  call  any  evidence  at  all  whether  the 
evidence  for  the  prosecution  was  true  or  not, 
the  Court  is  bound  by  well-ascertained  princi- 
ples and  rules  in  dealing  with  evidence.  If 
evidence  stands  unrebutted,  it  gains  weight 
from  the  very  fact  of  its  being  unrebutted, 
unless  the  circumstances  are  such  that  evidence 
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in  rebuttal  can  hardly  be  expected  to  be  forth- 
coming. Per  Aston,  J.  EMPEROR  v.  Baji 
Krishna,  6  Bom.  L  R.  481. 

(26) — An  accused  person  is  under  no  obliga- 
tion whatever  to  produce  any  evidence  ;  and, 
until  a  strong  case  has  been  made  out  against 
him,  no  inference  can  be  drawn  from  non-pro- 
duction of  such  evidence.  Queen-EmpreSS  v. 
Narayan  Nathu,  Rat.  Un.  Cr.  C.  779  =  Cr. 
Bg.  43  of  1835. 

(21)  — Identification  of  thing  containing  poison 
in  cases  of  murder  by  poisoning. — Judges,  who 
try  cases  of  murder  by  poisoning,  should  invari- 
ably put  beyond  the  possibility  of  doubt  the 
identification  of  every  sicgle  thing  that  is  sus- 
pected to  contain  any  poison.  The  evidence 
should  be  complete  as  to  the  history  of  such 
articlps  and  it  should  be  shown  that  they  have 
been  kept  in  proper  custody  throughout,  if  they 
are  to  be  relied  on  as  supporting  a  conviction, 
and  there  should  be  no  possibility  of  any  ques- 
tion being  rmstd  as  to  the  identity  of  any  such 
article  EMPEROR  v.  Shridhar,  7  Bom.  L. 
R.  640  =  2  Cr.  L.J.  585. 

{28)— Evidence  of  identification— Practice. — 
Evidence  of  identification  is  not  necessarily 
untrue,  because  it  was  not  given  immediately 
after  the  occurrence.  But  when  such  evidence 
is  withheld  for  a  time,  the  Court  should 
endeavour  to  obtain  from  the  witnesses  an 
explanation  of  the  reason.  NGA  TAIK  PYU  v. 
Queen-Empress,  U.B.R.  1897—1901,  Vol.  I, 
142. 

(29) — Panchnama — Proof —Practice. — It  is 
necessary,  if  a  Panchnama  is  to  be  put  in,  that 
it  should  be  legally  proved,  for,  it  does  not 
prove  itself.  FmpEROR  v.  MOTE  DONGAR- 
SHET  GUJAR,  7  Bom.  L.R.  978  =  3  Cr.L  J.  41. 

(30) — Evidence  given  before  the  Magi-itrate — 
TJse  m  Sessions  Court,  when  such  evidence  is 
retracted. — The  only  use  that  can  be  mndo  of  the 
evidence  given  against  the  accused  by  witnesses 
before  the  committing  Magistrate,  when  such 
witnesses  retract  such  statements  in  the  Sessions 
Court,  is  to  render  the  latter  evidence  value- 
less. The  Sessions  Court  cannot  convict  the 
accused  disbelieving  the  evidence  given  before 
it  and  believing  the  evidence  given  before  the 
committing  Magistrate.  KEG  v.  HiROO  GhiMA, 
Rat.  Un.  Cr.  C.  39  =  Cr.  Rg.  lS-9-1870. 

1.31) — Respective  duties  of  the  Police  and  the 
Magistrate. — The  police  perform  their  duty  in 
collecting  evidence  and  it  is  the  function  of  the 
Magistrate  alone  to  decide  upon  the  sufficiency 
or  credibility  of  this  evidence  when  collected. 
GOVERNMENT  V.  KARIMDAD,  6  C.  496  =  7  C  L. 
R.  467  =  3  Shome  L  R.  Or.  48  [R.,  11  M.L. 
T.  367  =  1912  M.W.N.  499  =  22  M.L.J.  419=14 
Ind.  Gas.  305  =  13  Cr.  L.J.  209,  10  Or  L.J.  225 
=  2  8. L.R.  11.] 

{32^— Statement  made  to  Police  officer,  admis- 
sibility of. — A  statement  by  a  Police  officer  to 
t  he  efieot  that  certain  persons  made   certain 
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statements  to  him  is  not  admissible  io  evidence 
unless  it  is  evidence  of  general  repute.  CHAIN- 
SUKH  v.  EMPEROR,  16  Cr.  L.J.  221  =  27  Ind. 
Cas.  845. 

(33) — Record  of  evidence  for  defence  before 
case  for  prosecution  closed — Effect  on  decision. — 
The  fact  of  a  Deputy  Magistrate  having  record- 
ed some  evidence  for  the  defence,  before  the 
close  of  the  case  for  the  prosecution,  would  be 
no  ground  for  reversing  his  decision.  In  the 
matter  of  the  petition  of  KALI  CHURN  CHUN- 
ARi,  Empress  v.  Kali  Churn  Chunari,  8  C. 
154  =  10  C.L.R.  51. 

(34) — Option  of  prisoner  to  offer  evidence  or 
not.  — A  prisoner  is  at  liberty  to  offer  evidence 
or  not.  and  no  inference,  unfavourable  to  him, 
can  be  drawn,  if  he  takes  one  course  in  prefer- 
ence to  another.  Hurry  Churn  Chucker- 
BUTTY  v.  Empress,  10  C.  140  =  13  C.L.R.  358. 

(35) — Evidence  disbelieved  in  some  parts  and 
accept! d  in  others- — Validity  of  conviction  based 
on  such  evidence, — Where  the  evidence  for  the 
prosecution  is  disbelieved  in  parts,  as  to  which 
the  jury  thought  that  the  witnesses  had  com- 
mitted perjury,  ii  is  not  safe  to  accept  their 
evidence  in  other  parties  and  to  convict  the 
prisoner.  JaSPATH  SINGH  v.  QuEEN-EM- 
PRESS,  14  C.   164. 

(36)— Penai  Code,  s.  Ib2— Affray— Nature  of 
evidence. — The  Court  does  not  expect  in  an 
affray  to  find  specific  evidence  as  to  the  acts  of 
each  fighter.  General  evidence  as  to  the  ac- 
cused taking  part  in  it  will  he  sufficient. 
MoHER  Sheikh  v.  Queen-Empress,  21  C. 
392. 

{2il)— Evidence  of  dacoity  —  Conviction  of 
accused. — The  evidence  of  a  witness  who  knew 
the  accused  previously  and  who  had  ample 
opportunity  of  observing  bim  at  the  dacoity, 
and  who  immediately  named  him  to  the  other 
villagers  as  one  of  the  dacoits  and  also  named 
him  to  the  Police  some  few  hours  after  the 
dacoity,  is  admissible,  In  re  RAMa  MUPPAN, 
8M  L.T.  244  =  8  Ind.  Caa.  317  =  11  Cr.L  J.  623. 

(38) — Judgments  in  civil  and  criminal  cases — 
IVieir  admissibility  in  evidence  in  criminal 
prosecutions  and  civil  cases  respectively.  —  Per 
Rampini,  J.  —  A  judgment  in  a  criminal  case 
cannot  be  received  in  a  civil  action  to  establish 
the  truth  of  the  facts  upon  which  it  is  rendered. 
Similarly  a  judgment  in  a  civil  action  cannot 
be  given  in  evidence  for  such  a  purpose  in  a 
criminal  prosecution,  and  the  Magistrate  ought 
to  decide  the  question  of  the  accused's  crimina- 
lity for  himself,  without  reference  to  the  deci- 
sion of  the  Civil  Court.  Per  Gfiose,  J"— The 
decision  in  a  civil  suit  may  be  admissible  in 
evidence  in  a  criminal  case,  if  the  main  issue  in 
both  the  cases  is  identically  the  same.  RAJ 
KUMARI  DEBI  v.    BAMA    SUNDARI    DEBI,   23 

G.  610. 

{59)— Circumstantial  evidence,  conviction  on 
— Validity. — In  the  absence  of  direct  evidence 
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a  person  may  be  oonvioted  solely  on  circum- 
stantial evidence.  EMPRESS  v.  AnandA 
KISHORE  Choudhury,  4  C.W.N.  ex¥i. 

(40) — It  is  not  safe  to  pass  the  extreme 
sentence  of  death  in  a  case  based  on  circum- 
stantial evidence  only,  It  is  safer  to  pa=<s  a 
sentence  of  transportation  for  lie-  (Ptr  Kernan, 
J.,  Brandt.  J.,  dissenting).  In  re  Venulada 
Janaki,  2  Weir  736. 

(41) — Circumstantial  evidence  strongly  against 
accused —  Conviction —  Medical  evidence. — 
Though  the  circumstantial  evidence  in  a  case 
of  murder  may  throw  great  suspicion  on  the 
accused,  he  should  not  be  convicted  in  the 
absence  of  direct  evidence  connecting  him  with 
the  crime.  And  where  the  medical  evidence 
suggests  suicide,  the  medical  witness  ought  to 
be  examined  on  the  point.  QUEEN-EmPRESS 
V.  Dharmangal  Singh,  S.C.  159,Oudh. 

(42)— Criw.  Pro.  Code  (1898),  s.  503-Evi- 
dence  taken  on  commission  in  Nepal — Admtssi- 
bility— General  Clauses  Act  X  of  1897.  s.  3  (27). 
— Where  evidence  of  certain  witnesses  in  Nepal 
is  taken  on  commission,  the  onus  lies  on  those 
who  rely  on  that  evidence  to  approximately 
establish  that  Nepal  comes  within  India  as 
defined  by  s.  3  (27)  of  the  General  Clauses  Act, 
SiNGBiR  Lama  v.  Emperor,  7  C.W.N.  635. 

(43) — Inconsistency  between  first  information 
and  (he  theory  of  the  prosecution — Circumstan- 
tial evidence. — The  inconsistency  of  the  first 
information  with  the  theory  of  the  prosecution 
is  a  very  weak  feature  of  a  case  depending  on 
circumstantial  evidence.  Nazir  Jharudar 
V.  Emperor,  9  C.W.N.   47^  =  2  Cr.L  J.  255. 

(44) — Evidence  distrusted  in  part  whether 
should  necessarily  be  rejected  altogether — Right 
of  counsel  to  demand  in  cross-examination, 
repetition  of  story  told  in  examination  in- chief ■ 
— Where  the  Court  distrusts  the  evidence  pro- 
duced in  a  cass  in  one  particular,  or  as  regards 
one  accused,  it  does  not  necessarily  follow  that 
it  should  reject  the  evidence  altogether-  No 
hard  and  fast  rule  can  belaid  down  as  to  the 
right  of  counsel  to  demand  in  cross  examina- 
tion that  a  witness  should  repeat  the  story 
which  he  his  told  in  the  examination-in-chief. 
Lakha  Singh  v  Emperor,  89  P.L.R.  19 14 
=  15  Cr.  L  J.  148  =  22  Ind.  Cas.  724  =  30  P.W. 
S.  1914,  Cr. 

(45) — Evidence — mtnesses  produced  by  accu- 
sed in  defence — Evidence  not  believed — Accused 
convicted  Witnesses  tried  for  perjury  acquitted 
—  Ccnvwtion  of  accused  set  aside  tor  irregularity 
—tresh  trial  -Accused  applying  for  consideration 
of  defence  evidence  formerly  produced  loilhout 
producing  witnesses  —  Application  refused  — 
Exercise  of  discretion  by  Magistrate. — D  was 
tried  for  an  offence  under  s.  395,  Penal  Code. 
He  pleaded  an  alibi  and  produced  six  witnesses 
to  prove  it.  The  Magistrate  thought  that  all 
this  evidence  was  false.  D  was  convicted  and 
proceedings  were  taken  against  the  witnesses  for 
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perjury.  On  appeal  by  D,  his  conviction  was 
set  aside  on  the  ftround  of  serious  irregularity 
in  the  trial  and  it  was  left  to  the  District 
Magistrate  to  see  if  any  fresh  trial  of  D  was 
advisable.  The  witnesses  tried  for  perjury 
were  also  acquitted  some  by  the  Sessions  Judge, 
and  others  by  the  Chief  Court.  D  was,  how- 
ever, again  tried  for  the  same  ofEonce,  and  in 
defence  he  said  that  he  would  not  produce 
these  witnesses  again  though  he  wished  their 
evidence  already  taken  to  be  considered.  The 
Magistrate  declined  to  consider  the  previous 
defence  evidence  unless  the  men  were  again 
produced  in  Court :  Held,  that,  under  the 
circumstances,  the  Magistrate  exercised  a  wrong 
discretion  in  refusing  to  consider  tbe  evi- 
dence. Daim  V,  Emperor,  41  P  L.R.  1914  = 
17  P.W. R.  1914,  Cr.  =  15  Cr.  L  J.62  =  22  Ind. 
Cas.  334. 

(46) — Trial  for  kidnapping,  robbery  and 
murder— Offences  constituting  parts  of  the  same 
transaction — Verdict  of  jury  in  charge  of 
robbery,  admissibility  of  in  the  charge  of  murder 
— Recent  and  unexplained  possession  of  stolen 
property,  whether  evidence  of  murder. — The 
accused  who  were  charged  on  three  counts, 
namely,  of  kidnapping,  robbery  and  murder, 
were  tried  on  the  second  count  by  a  Sessions 
Judge  and  a  Jury,  and  on  the  first  and  third 
counts  by  the  Sessions  Judge  and  Assessors, 
the  charge  relating  to  a  boy  who  was  alleged  to 
have  been  enticed  away,  robbed  and  murdered. 
The  accused  were  convicted  of  robbery  by  the 
Jury  and  of  kidnapping  by  Assessors  and  of 
murder  by  the  Sessions  Judge,  who  dissented 
from  the  verdict  of  'not  guilty'  by  the  Asse-jsora 
on  the  charge  of  murder.  On  appeal,  held, 
that  the  accused  were  not  prejudiced  by  the 
joint  trial  on  all  the  three  charges  and  that  the 
verdict  of  the  jury  could  not  be  taken  into 
consideration,  in  the  appeal,  on  the  question 
whether  the  evidence  justified  the  conviction 
for  murder.  la  cases  in  which  murder  and 
robbery  have  been  shown  to  form  parts  of  one 
transaction,  the  recent  and  unexplained  pos- 
session of  the  stolen  property,  while  it  would  ba 
presumptive  evidence  on  the  charge  of  robbery 
would  similarly  be  evidence  against  accused  on 
the  charge  of  murder.  Queen-EMPRESS  v. 
Sami,  13  M.  426  =  1  Weir  290,  {F  ,  12  Cr.L. 
J.  661  =  12  Ind.  Cas.  652  =  21  M.L  J.  1071  = 
1911.  2  M.W.N.  478,  4  Ind. Cas.  1051  =  6  M.L. 
T,  123;  R.  6  Ind.  Cas.  51  =  11  Cr.L. J  222  = 
20  M.L  J.  657  =  7  M.L  T.  314  =  19i0  M.W.N. 
77  ;  D.,  13  Cr.L.J.  249=  14  Ind.  Cas.  601.] 

(47) — Magistrate,  duty  of,  to  consider  whole 
evidence  — In  a  case  of  breach  of  trust,  the 
prosecution  examined  some  witnesses  and  then 
produced  a  receipt  with  an  affidavit  by  the 
complainant.  The  Magistrate,  thereupon,  pass- 
ed an  order  : — "According  to  the  affidavit  and 
the  receipt  filed  this  day  the  case  has  become 
one  of  a  civil  nature."  Held,  the  Magistrate 
ought,  without  confining  himself  to  the  affidavit 
and  the  receipt   alone,   to  form  his   opinion  on 
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the  whole  evidence  produced  by  the  prosecution. 
Chinnappa  Buthbn  v.  Ruthna  Gramany 
AND  Manikarutnammal,  3  M.L.T.  324  = 
7  Cr.  L.J.  397. 

(48)  —  Identification  of  accused — Duty  of 
Court. — In  serious  (saaes  triable  by  the  Court 
of  Sessions,  the  witnesses,  should  not  be  allowed 
to  identify  the  numerous  prisoners  in  a  body 
and  such  statements  as,  "I  identify  all  the  pri- 
soners as  having  taken  part  in  the  dacoity  "  are 
inadmissible.  The  witness  should  be  called  on 
to  identify  each  individual  prisoner  and  the 
identification  of  each  should  be  separately 
recorded.  Moreover,  when  the  witness  has 
pointed  out  each  individual  prisoner  to  the 
Judge,  it  is  not  sufficient  for  the  Judge  to  make 
a  note  that  the  witness  has  done  so.  He 
should  record  the  words  in  which  the  witness 
identifies  the  prisoner,  as  part  of  the  witness's 
deposition.  SHANKAR  v.  *QUEEN-EMP3ESS,  3 
O.C.  72. 

(49) — Where  oases  depend  upon  the  identi- 
fication of  the  accused  with  the  offender,  the 
Courts  should  narrowly  sorutiniza  the  evidence. 
Kasheb  Ram  v.  Crown,  27  P.R.  1868,  Cr. 

(50) — Evidence  —  Accused  absconding  after 
occurrence — Identification  of  accused  — Statement 
not  made  to  poli'-e  at  early  stage  of  the  investiga- 
tion,— The  accused  was  convicted  of  murder. 
It  was  found  proved  that  the  deceased  was  shot 
by  the  accused  at  night  by  a  gun  or  a  pistol 
while  he  was  sleeping  in  the  root  of  the  house 
adjoining  his  own.  The  principal  witness  was 
the  wife  of  the  deceased  who  was  sleeping  close 
by.  She  stated  that  when  the  shot  was  fired 
she  awoke,  opened  her  eyes  and  by  the  flish  of 
the  fire  arms  recognized  the  accused  who  ran 
away.  She  at  once  raised  her  cries  to  the  effect 
that  the  accused  had  killed  her  husband. 
The  husband  of  a  sister  of  the  deceased, 
who  was  sleeping  on  his  roof  on  the  other  side 
of  the  lane,  stated  that  he  heard  a  shot  and 
then  cries  of  deceased's  wife  and  then  going 
down  from  the  roof  of  his  house  he  recognized 
the  accused.  Another  witness  by  name  Jafar, 
who  lived  at  a  distance  of  500  karams,  deposed 
that  having  heard  the  cries  he  was  going  to  the 
spot  when  he  met  the  accused  on  the  way. 
Other  evidence  was  to  the  effect  that  after  the 
occurrence  the  accused  absconded  from  the 
village.  Held,  that  the  evidence  as  to  indentifica- 
tion  was  insufficient  and  the  fact  of  accused's 
absconding  was  not  inconsistent  with  his  in- 
nocence knowing  that  an  incorrect  accusation 
had  been  brought  against  him.  That  the  evi- 
dence given  by  witness  Jafar  was  open  to  suspi- 
cion as  he  had  not  made  the  statement  to 
the  Police  till  third  day  of  the  investigation 
which  he  could  have  made  at  once.  CROWN 
V.  AHMAD,  i  P.L.R.  1915  =  2  P.W.R.  1915,  Cr. 
=  16  Cf.  L.J.  155  =  27  Ind.  Cas.  219. 

(51) — Evidence  of  Judge — Personal  know- 
ledge,— A  Judge  cannot,  without  giving  evidence 
as  a  witness  in  the  usual  way,    import  into  a, 
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case  his    own   knowledge    of    particular   facts, 
Narain  Das  v.  King-Emperor,  5  0.0.  37. 

(52) — Medical  opinion  as  to  insanity  insuffi- 
cient for  quashing  conviction. — A  conviction 
should  not  be  set  aside  on  the  mere  written 
opinion  of  a  medical  man  that  the  convicted 
prisoner  was  insane  at  the  time  of  bis  trial. 
Queen  Empress  v.  Bhola  Khan,  S.C.  58, 
Oudh. 

(53) — Trial  of  several  prisoners  and  a  number 
of  articles  in  evidence  —  Procedure. — Where 
there  is  a  number  of  prisoners  under  trial  and 
a  number  of  articles  of  property  in  evidence, 
the  greatest  care  and  precision  are  called  for  in 
taking  the  evidence,  and  it  is  essential  to  a 
proper  trial  of  the  case  that  it  should  be  made 
to  appear  as  clearly  as  possible  what  is  the 
exact  evidence  against  ench  person.  The  proper 
procedure,  in  such  cases,  described.  EMPRESS 
V.  Barvvar,  10  C, P.L.R.  Cr.  23. 

(54) — Admissibility  i>J,  of  insufficiently  stamp- 
ed document  in  criminal  trials — Stamp  Act, 
s.  61.— The  ruling  laid  down  in  16  C.  432  that, 
in  determining  whether  a  document  is  suffi- 
ciently stamped  for  the  purpose  of  deciding  upon 
its  admissibility  in  evidence,  the  document  itself 
as  it  stands  must  be  looked  to,  and  not  any 
collateral  circumstances  which  may  be  shown 
in  evidence,  is  not  applicable  to  a  criminal 
trial  uoder  s.  61,  Stamp  Act.  It  it  only  appli- 
cable to  cases  where  the  sufficiency  of  stamp 
appears  on  the  face  of  the  document,  e  g.,  a 
cheque  or  a  promissory  note  purporting  to  be 
payable  on  demand.  QUEEN-EMPRESS  v. 
NGA  LU  GAIiE  NGE,  L.B.R.  1893—1900,  119. 

(55) — Duty  of  the  prosecution,  in  a  crimiyial 
case,  to  procure — Of  all  persons  connected  vjith 
the  transactions  alleged, — The  accused,  in  this 
case,  were  charged  with  having  abducted  the 
complainant  with  the  intention  or  knowledge 
that  she  would  be  forced  or  seduced  to  illicit 
intercourse.  The  whole  case  for  the  prosecution 
hinged  on  the  question  whether  complainant, 
who  was  not  a  minor,  was  taken  away  by  force 
against  her  will,  or  whether  the  apparent  com- 
pulsion was  only  a  show  of  force,  a  mere  pre- 
tence done  with  her  consent.  According  to  the 
prosecution,  about  the  time  of  the  alleged 
offence,  the  complainant  was  living  in  a  res- 
pectable house;  and,  whether  such  evidence 
would  be  favourable  to  the  prosecution  or  not, 
it  was  i)he  duty  of  the  prosecution  to  1st  in  the 
evidence  of  people,  who  lived  in  the  house,  for 
the  purpose  of  proving  the  conditions  under 
which  she  was  residing  there,  so  as  to  enable 
one  to  infer  whether  she  was  a  free  agent  or  a 
person  acting  under  compulsion.  The  absence 
of  this  evidence  was  held  tn  raise  a  strong  pre- 
sumption against  the  allegations  made  by  the 
prosecution.  The  only  witness  called  by  the 
prosecution  was  the  complainant  herself  ;  and 
it  was,  therefore,  held,  that  the  prosecution 
failed  in  its  duty,  in  not  producing  the  indepen- 
dent evidence,  that  oould  have  been  produced, 
since  it  is  the  duty  of  the  prosecution  to  call 
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all  the  persons,  who  are  shown  to  be  oonneoted 
with  the  prosecution  and  who  from  such  con- 
nection, must  be  able  to  give  material  evidence; 
and  the  only  thing  that  can  relieve  the  prose- 
cution from  calling  such  witnesses  is  the 
reasonable  belief  that,  if  called,  they  would  not 
speak  the  truth.  KING-Emperor  v.  MaUNG 
E,  3  L.B.R.  133. 

(56) — Adultery — Proof  of  marriage. — In  an 
offence  like  adultery,  where  the  existence  of 
marriage  is  an  essential  ingredient  of  the 
offence,  it  is  incumbent  on  the  prosecution  to 
prove  the  factum  of  marriage  strictly.  The 
mere  statement  by  the  husband  that  he  is 
married  to  the  complainant  is  not  sufficient 
proof  of  mirria^e.  AKBAR  KHAN  v.  EMPRESS, 
40  PR.  1882,  Cr.  [fl.,  5  P.R.  1894.]  See  also 
Wadhawa  v.  Fatteh  Muhammad,  5  P.R. 

1894,  Cr.  PiRAN  DITTA  v.  EMPRESS,  23  P.R. 

1895,  Cf. 

(57) — Conviction — Reference  for  confirmation 
of  sentence  passed — Accused  committing  violent 
act — Medical  evidence  — Whether  szich  evidence 
afforded  sufficient  reason  for  altering  original 
sentence, —  Held,  that,  though  the  medical  evi- 
dence, proving  that  the  accus  d  committed  the 
violent  act  proved  against  him,  whilst  in  a 
trance  arising  from  epilepsy,  and  that,  at  the 
time,  he  did  not  know  the  nature  of  his  act,  or 
that  he  was  doing  wrong,  did  not  afford  the 
real  explanation  of  the  cause  of  the  accused's 
act,  it  afforded  sufficient  reason  for  altering  the 
sentence  originally  passed.  KingEmperOR 
V.  Nga  Pan,  14  Bur.  L.R.  169. 

(58) — Evidence  partly  recorded  by  one  Magis- 
trate and  partly  by  another — Conviction — 
Validity. — Held,  that  a  conviction  by  a  District 
Magistrate  based  on  evidence  partly  recorded  by 
a  subordinate  Magistrate,  was  not  illegal, 
Empress  v.  Ramdayal,  5  C.P.L.R.  20,  Cr. 

(59) — Previous  conviction — Evidence. — The 
extract  from  a  calendar,  reoordiug  a  previous 
conviction,  is  not  evidence  of  that  conviction 
without  proof  of  identity,  and  in  no  case,  will 
it  amount  to  pmof  of  alleged  earlier  convictions. 
In  re  CHUNDI  PeRUGADU  alias  JiLLARIGADW, 
2  Weir  393. 

(60) — Books,  reference  to  during  trial. — 
Well-known  treatises  (e.g.,  Taylor's  jSIedical 
Jurisprudence)  may  be  reierred  to  in  the  course 
of  a  trial.      HURRY  CHURN    CHUCKERBUTTY 

V.  Empress,  10  C.  140  =  13  C.L.R.  358. 

(61) — Doubtful  cases — Admissibility  of  evi- 
dence.— In  cases  of  doubt,  the  Judge  should 
decide  in  favour  of  the  admissibility  of  the 
evidence  under  consideration  rather  than  of 
non-admissibility.  Per  Straight.  J.  COLLEC- 
TOR OF  GORAKHPUR  v.  PaLAKDHARI  SINGH, 
12  A.  1.  (6  C  171,  R.}  [R.,  '^5  A.  546=A. 
W.N.  1903.  1.37,  24  B.  5  91  =  2  Bom.  L.R.  386 
=  6A.LJ.  693.  14  Ind,  Cas.  66  =  142  P.L.R. 
1912=105  P.W.R.  1912.] 

(62)  —Summing  up  of  evidence  by  Sessions 
Judge,    record  of— How  to   he    made, — If   the 
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Sessions  Judge  is  not  able  to  record  the  sub- 
stance of  his  summing  up  of  the  evidence  in  the 
case,  ha  should  employ  an  independent  person 
to  record  it  and  not  ask  the  Public  Prosecutor 
to  do  it.  Shadulla  Howladar  v.  Empress, 
9  C.  873  =  12  C.LR.  506. 

[Q^)  — Statements  by  accused. — Statements  by 
accused  persons  can  only  be  received  as  evidence 
against  themselves,  and  not  in  corroboration  of 
tne  evidence  of  an  approver  as  agamst  his  co- 
accused.  Queen  v.  Hurgobind,  2  N.W.P. 
336. 

(64)— Crim.  Pro.  Code  (1882),  s."!.  248,  337, 
2^5  —  Thef  t— Co-accused— Evidence — Admissibi- 
lity.— Where  the  Magistrate,  having  issued  a 
warrant  against  A  on  a  complaint  of  theft, 
allowed  the  complaint  to  be  withdrawn  as 
against  her  and  examined  her  as  a  witness 
against  another  co-accused  person,  held  that 
the  evidence  was  inadmissible,  the  offence  being 
one  which  could  not  be  compounded  under 
s.  345  or  withdrawn  under  s.  248  of  the  Crim. 
Pro.  Code,  and  not  one  in  which  pirdon  could 
be  tendered  under  s.  337,  and  the  Magistrate 
not  having  discharged  A  under  s.  253.  QUEEN 
Empress  v.  Lilladhur,  Rat.  Un.Cr.C.  461 
=  Cr.  Rg,  18  of  1889. 

(65) — Evidence  of  Police  Inspector  regarding 
approver's  confession. — The  deposition  of  a 
Police  Inspector  that  a  person  since  dead,  had, 
in  the  capacity  of  an  approver,  made  a  state- 
ment implicating  tbe  present  accused,  was  held 
not  to  be  admissible  in  evidence  again.''t  the 
accused.  EMPRESS  v.  JiTA  SINGH,  A  W.N. 
1881,  164. 

(66)— Crm.  Pro.  Code  (1882),  s.  IQ^— Admis- 
sibility of  evidence  given  at  preliminary  enquiry 
at  Sessions  trial— Rumours — Hearsay  evidence. 
— Before  a  Judge  presiding  at  a  criminal  trial 
can  use,  as  evidence,  on  which,  in  whole  or  in 
part,  to  form  his  judgment,  the  deposition  of  a 
witnes.=!  taken  before  the  committing  Magis- 
trate, he  is  bound  to  let  his  intention,  or  the 
possibility  that  he  may  do  so,  be  known  to  the 
accused  and  to  the  prosecution,  in  order  to 
afford  the  accused  and  the  prosecution  an 
opportunity  for  testing  such  statement  by  cross- 
examination  or  otherwise  dealing  with  such 
statement  as  part  of  the  case  which  may  be 
taken  into  consideration  by  the  Judge,  Other- 
wise, it  is  impossible  for  the  prosecution  or  the 
defence  to  deal  with  the  matters  which  may 
influence  the  Judge's  mind  in  coming  to  a 
decision.  [R.,  28  A.  683  =  3  A.L.J.  852  = 
A.W.N.  1906,  187  =  4  Cr.  L.J.  61.]  A  Judge 
should  be  most  careful  not  to  allow  his  judg- 
ment to  be  influenced  by  mere  rumour  or 
hearsay  evidence,  which,  from  not  being  objected 
to,  possibly  gets  before  him,  particularly  when 
persons  whose  statements  are  spoken  to  could 
be  called  as  witnesses  and  have  not  been  called, 
EMPRESS  V.  JAWAHIR,  A.W.N.  1886.  256. 

(67)— CHw.  Pro.  Code,  Act  X  of  1872, 
amended  by  Act  XI  of  1874,  s.  2i9 — Depositions 
in  preliminary  inquiry. — Under  s.   249  of  the 
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Crim.  Pro.  Code,  1872,  as  amended  by  s.  20  of 
Act  XI  of  1874,  depositions  made  in  a  preli- 
minary enquiry  are  evidence  in  the  Sessions 
Court,  only  when  the  Sessions  Judge  determines 
in  hia  discretion  to  use  them  as  such.  It  ishia 
duty  to  use  ihem  as  evidence  when  there  is 
material  discrepancy  between  such  deposition 
and  the  evidence  given  by  the  witnesses  in  his 
Court.  When  he  fails  lo  do  it.  the  appellate 
Court  either  orders  a  new  trial  or  the  further 
examination  of  the  witnesses  with  reference  to 
the  previous  depositions.  REG.  v.  ARJUN 
Megha,  11  B.H.C  281.  [E.,  31  C.  142,  P,B., 
Eat.  Un.  Or.  G.  728.] 

(68) — Report  made  at  a  thana — Deposition  of 
witnesses  in  another  case — Evidence. — Although 
a  report  of  the  commission  of  an  oSence,  made 
at  a  thana,  or  the  deposition  of  a  witness  pre- 
viously made  in  another  case  in  which  the 
accused  is  a  different  per.son,  may  be  used  in  a 
criminal  case  to  corroborate  or  cross-examine  a 
witness,  such  reports  or  depositions  are  no 
evidence  of  the  existence  of  facts  of  which  they 
may  make  mention.  QUEEN-EMPHESS  v.  EAM 
SUKH,  &.W.N.  1897,  47. 

(69) — Judge  and  jury — Evidence  —  Apprecia- 
tion of — A  Judge  is  not  right  in  discarding  the 
whole  of  the  direct  evidence  of  credible  and 
unimpeached  witnesses  who  state  on  oath  that 
they  saw  a  thing  being  done,  on  the  strength 
of  the  opinion  of  a  medical  witness  to  the  effect 
that  such  a  thing  could  not  have  been  done. 
Queen-Empress  v.  Wazir  ali,  A.W.N. 
1889,  74. 

(70) — Jicdge  and  jury — Character  of  accused. 
— A  jury  should  not  be  told  that  the  prisoners 
had  previously  been  bad  characters.  It  is  a  fact 
to  be  taken  into  consideration  by  a  Sessions  Judge 
after  conviction  and  when  awarding  sentence. 
Queen  v.  Kulum  Sheikh,  lO  W.R.  Gr.  39. 

(71) — Judge  and  jury  —  Approver — Previous 
condxict  and  character. — It  is  unsafe  to  convict 
on  the  uncorroborated  testimony  of  the  approver, 
and  the  Judge  in  his  charge  to  the  jury  should 
take  care  to  state  this  and  also  that  the  evidence 
of  the  approver  was  given  on  conditional  pardon. 
Evidence  of  previous  (Conduct  and  character  of 
the  accused,  is  irrelevant  and  ought  not  to  be 
placed  before  the  jury.  QUBEN  v.  BYKUNT 
NathBanerjee,  10  W.R.  Cr.  17. 

(72) — Records  of  former  trial — Depositions  in 
former  case. — The  power  of  Civil  Courts  to  call 
for  and  inspect  the  records  of  a  previous  trial 
ought  to  be  exercised  with  the  greatest  caution, 
and  does  not  extend  to  criminal  proceedings. 
Queen  v.  Jumdem  Singh,  12  W.R.Cr.  73. 

(73) — Documents  not  on  record  before  Sessions 
Judge. — Case  where  certain  documents  on  the 
record  sent  up  by  the  Magistrate,  but  which  were 
not  put  in  evidence  before  the  Sessions  Judge, 
were  looked  at  because  they  told  in  favour  of 
the  prisoner.  QUEEN  v.  SOOBJAN,  10  B.L. 
R.  332. 
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(74) — Documents  tendered  in  civil  case — 
False  evidence,  trial  for  giving. — Documents 
filed  in  a  civil  suit,  if  adduced  in  evidence  in  a 
prosecution  for  giving  false  evidence,  must  be 
proved  in  the  Criminal  Court  before  they  can 
be  admitted  in  evidence.  QUEEN  v.  KARTICK 
CHUNDER  HOLDar,  9  W.R.  Cr.  58. 

(75) — Written  reports  of  depositions — Crim. 
Pro.  Code  (1861),  s.  369.— Written  reports 
of  depositions,  except  under  s.  369  of  the 
Code  of  Criminal  Procedure, 51B61,  are  no  evi- 
dence. Queen  v.  Kally  Churn  Gangooly, 
6  W.R.  Cr.  92. 

(76) — Deposition  of  dead  witness. — The  de- 
position of  a  witness  alleged  to  be  dead  must  be 
preceded  by  s'jrict  proof  of  the  death,  unless  it 
is  admitted  on  the  other  side,  and  the  reading 
of  the  deposition  is  not  objected  to.  QUREN  v. 
GAGALU  MagLU,  i  B.L.R,  Ap.  50  =  12  W.R. 
Cr.  80. 

(77) — Deposition  of  absent  toitnesses — Act  I  of 
1859.  s.  111. — The  deposition  of  a  merchant 
seaman  alone  and  of  no  other  is  admissible  in 
evidence  under  s.  Ill  of  the  Merchant  Shipping 
Act  (I  of  1859).  Queen  v.  Kamcomal  Mit- 
TER,  1  Hyde  195. 

(78) — Depositions  taken  before  Civil  Court — 
Cnw.  Pro.  Code  (1861),  s.  369— Evidence 
Act  ill  0/1855),  s.  67.— When  a  Civil  Court, 
authorising  a  criminal  prosecution  in  cases 
of  oSences  against  public  justice  simply  refers 
the  proceedings  and  leaves  it  to  the  Magis- 
trate to  commit  or  not,  the  depositions  taken 
before  the  Civil  Court  are  not  relevant  as  de- 
positions taken  before  the  Magistrate  are,  in 
certain  cases  under  s.  369,  Code  of  Criminal 
Procedure.  But  under  s.  57,  Act  II  of  1855, 
the  improper  admission  of  such  evidence  is  no 
ground  for  the  reversing  a  Sessions  Judge's 
sentei'Ce,  when,  apart  from  that  evidence,  there 
is  sufficient  eviiience  to  justify  the  decision. 
Queen  v.  Nujum  ali,  6  W.R.  Cr,  41. 

(19)— Crim. Pre.  Code  (1861),  s.  369.— Where 
a  deposition  is  admitted  in  evidence  under 
s,  369,  Code  of  Criminal  Procedure,  at  a 
Sessions  trial,  the  record  must  contain  distinct 
proof  of  the  existence  of  such  a  state  of  things 
as  makes  the  deposition  legal  evidence.  QUEBN 
V.   bheekun  Doss,  7  W.R.  Cr.  78. 

(80) — Depositions  taken  by  Collector- — A  pri- 
soner''; evidence  taken  by  a  Collector  was  held 
inadmissible  against  him  on  his  trial  before  a 
Magistrate.  QUEEN  v.  SOOKMY  GhOSE,  10  W. 
R.  Cr.  23. 

(81)  —  Deposition  of  witnesses  taken  in  the 
absence  of  accused. —  Where  the  evidence  of 
witnesses  taken  in  the  absence  of  the  prisoner 
at  a  former  trial  was  read  out  to  them,  and 
put  in  on  their  assenting  to  it,  as  a  true  record 
of  the  facts,  held  that  the  proceeding  was 
irregular  and  prejudicial  to  the  prisoner  ;  that 
such  witnesses  should  have  been  subjected  to  a 
fresh  oral  examination  ;  and  that  then  the 
former  depositions  might  have  been  put  in  not 
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to  add  to  their  testimony,  but  to  corroborate  it. 
A  new  trial  was  ordered.  QUEEN  v.  BlSHO- 
NATH  PAL,  3  B.L.R.  A.  Cr.  20  =  12  W.R.  Cr.  3. 

(82) — Deposition  of  witnesses  taken  down  in 
the  absence  at  accused. — A  Magistrate  took  the 
depositions  by  reading  over  to  the  witnesses 
depositions  made  by  them  in  another  case,  at 
the  hearing  of  which  the  prisoner  was  not  pre- 
sent, and  by  procuring  them  to  affirm  the  truth 
of  the  same.  Held  that  the  depositions  were 
illegally  taken  and,  therefore,  could  not  sustain 
a  charge,  QUEEN  v.  RAJ  KRISHNA  MiTTBR, 
1  B.L  R.   0.  Cr.  37. 

(83) — Deposition  taken  down  in  the  absence 
of  the  accused. — The  prisoners  were  convicted 
under  s.  154  of  the  Penal  Code,  upon  evidence 
taken  in  another  case  to  which  the  prisoners 
were  not  parties.  The  conviction  was  set  aside. 
In  the  matter  of  the  petition  of  C.G.D  BetTS 
and  Mahomed  Ismail  Chowdhry,  6  B.L.R. 
Ap.  83  =  15  W.R.  Cr,  6. 

(84) — Deposition  of  a  witness  at  a  former 
trial. — The  deposition  of  a  witness  in  a  previous 
case  is  not  relevant  in  a  subsequent  case  in 
which  he  is  examined,  except  to  contradict 
him.  Queen  v,  Nobo  Kisto  Ghosb,  8  W,R. 
Cr,  87. 

(85) — Depositions  in  previous  case. — Sworn 
statements  of  wimesses  previously  made  are  not 
evidence  in  a  subsequent  trial.  QUEEN  v. 
KiSTO  MUNDUL,  7  W.R.  Cr.  8. 

(86) — Depositions  of  luitnesses  taken  by  Magis- 
trate— Admisiibility  on  appeal. — Ooe  condition 
which  must  be  fulfilled  belore  using  on  appeal 
the  depositions  of  witnesses  taken  before  a 
Magistrate  is  that,  either  in  the  depositions  or 
elsewhere,  the  evidence  must  be  shown  to  have 
been  re^d  over  or  interpreted  to  the  respective 
witnesses.  QUEEN  v.  PARBUTTY  CHURN 
CHUCKERBUTTY,  14  W.R.  Cr.  13. 

(87) — Deposition  of  witness  in  a  former  trial  of 
the  accused,  — In  a,  ca,se  vfhere  the  accused  was 
bound  down  to  keep  the  peace,  the  Magistrate 
admitted  in  evidence  the  depositions  of  witnesses 
in  cases  in  which  the  accused  was  tried  on  a 
charge  of  being  a  member  of  an  unlawful 
assembly  and  of  rioting,  and  was  acquitted. 
Eeld  that  this  evidence  ought  not  to  have  been 
admitted.  QUEEN  v.  DINA  BUNDHOO  ROY, 
24  W.R.  Cr.  4. 

(88) — Wrongful  admission  of  evidence. — Case 
where  the  evidence  taken  ou  the  trial  of  one 
prisoner  wrongly  admitted  as  evidence  on  the 
trial  of  another.  QUEEN  v.  ZULFUKAR  KHAN, 
8  B.L.R.  Ap   21  =  16  W.R.  Cr  36. 

(89)  —  Mode  of  recording  depositions — Evidence 
of  prisonet  .  —  VJhere  a  writer  in  the  Judicial 
Commissioner's  Office  deposed  to  the  efiect  that 
'*  the  document  shown  to  him  was  a  deposition 
taken  before  the  Assistant  Commissioner,  taken 
in  due  form  upon  solemn  affirmation  and 
attested  by  the  signature  of  the  Arsistant  Com- 
missioner," held,  it  was  not  sufficient  evidence 
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of  the  prisoner  having  duly  deposed.  QUEEN 
V.  Meati  Khower,  3  B.L.R.  A.  Cr.  36  =  12 
W  R.  Cr.  31. 

(90) — Mode  of  recording  deponiions — Crim, 
Pro.  Code  (1882),  s.  355— Crim.  Pro.  Code 
(1861),  s.  195 — Memo  of  depositions  of  witnesses, 
— A  memorandum  by  a  Judge  that  the  deposi- 
tion of  certain  witnesses  was  the  same  as  that 
of  the  former  witnesses  contravenes  the  require- 
ments of  s.  195,  Code  of  Criminal  Procedure. 
Queen  v.  Muttee  Nushyoo,  W.R,  1864, Cr. 
18. 

(91) — Dying  declaration — Procedure- — For  a 
dying  declaration  to  be  received  in  evidence, 
there  must  be  a  finding  that  the  person  who 
made  the  declaration  knew  or  believed  at  the 
time  he  made  it  that  he  was  dying  or  was  likely 
to  die.  A  Sessions  Judge  who  observes  from  the 
Magistrate's  record  that  there  is  evidence  which 
could  prove  that  the  declaration  was  a  dying 
declaration  should  call  for  tbaf  evidence.  Where 
dying  declarations  are  made,  a  Magistrate 
should  examine  the  complainant  on  the  point, 
and  record  the  question  as  well  as  the  answer 
to  it  upon  the  record  of  the  examination.  In 
the  case  of  SHEIKH  Tennoo,  18  W.R.  Cr,  11. 

'92) — Dying  declaration— Crim.  Pro.  Code 
(1861),  s.  371. — Before  admiting  in  evidence  a 
dying  declaration  under  s.  371,  Code  of 
Criminal  Procedure,  a  Sessions  Judge  should 
consider  whether  the  declarant  believed  himself 
to  be  in  danger  of  approaching  death.  The 
evidence  of  persons  who  cannot  depose  to  their 
own  personal  knowledge  of  such  a  declaration 
is  irrelevant,  and,  in  deciding  whether  the 
accused  is  guilty  of  the  charge  of  murdering  the 
deceased  declarant,  the  Court  should  only 
enquire  into  the  facts  which  occurred  on  the 
dav  of  the  murder.  QUEEN  v.  ZUHIR,  10  W. 
R.Cr.  11, 

{^3)— Police  evidence,  diaries,  papers  and 
reports — Evidence  of  Police  Officer — Act  II  of 
iy65,  s.  31. — The  practice  of  not  examining  a 
police  officer  who  investigates  a  case  condemn- 
ed. The  statements  made  to  him  might  be 
proved  by  him  in  the  witness-box,  and  would 
be  admissible  to  corroborate  the  evidence  of 
other  witnesses  on  the  same  point  given  in 
Court  before  the  Magistrate  and  the  Sessions 
Judge  under  s.  31,  Act  II  of  1855.  QUEEN  v. 
AHMED  ALLY,  11  W.R.  Cr.  25. 

(94) — Police  diaries — Ccrrooborative  evidence. 
—  Police  diaries  cannot  be  leeally  used  as  cor- 
roborative evidence  under  s.  154,  Code  of  Cri- 
minal Procedure,  1861.  QUEEN  v.  THAKOOR 
Chand  SURMA,  13  W.R.  Cr.  22. 

(95) — Police  diaries — Evidentiary  value  of.— 
Police  diaries  cannot  be  legally  used  as  substan- 
tive evidence  or  read    to   the   jury.     QUEEN  v. 

hurdut  Surma,  8  W.R.  Cr,  68. 

(96) — Use  of  portion  of  police  diary — Crim, 
Pro.  Code  (1861),  s.  154.  —  Where  certain 
portions  of  a  police   officer's  diary   are   used  aa 
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evidence  against  him,  s.  154  of  the  Code  of 
Griminal  Procedure  does  not  bar  the  admission 
of  other  portions  of  the  diary  as  explaining  the 
portions  so  used.  QUEEN  v.  NOBO  KiSTO 
Ghose,  8  W.R,  Cr.  87. 

(91)~  Police  papers — Judicial  notice. — Police 
papers  ought  not  to  be  taken  judicial  notice  of 
as  evidence,  nor  consulted  in  order  to  test  the 
evidence  in  the  case.  QUEEN  v.  BUSSIRUDDI, 
8  W.R.  Cr.  35. 

(93) — Police  reports. — Police  reports  are  not 
evidence,  except  against  the  reporting  Police 
officer.  Government  v.  Madun  Dass, 
6  W.R.  Cr.  52. 

(99) — State'inents  to  Police  officers — Admission 
of  guilty  knowledge — Crim.  Pro.  Code  (1861), 
s.  150 — Dacoity. — To  make  a  prisoner's  admis- 
sion of  guilty  knowledge  of  the  means  by  which 
money  supposed  to  have  been  acquired  by  dacoity 
was  obtained,  evidence  under  s.  150  of  the  Code 
of  Criminal  Procedure,  it  must  be  shown  that 
the  admission  was  antecedent  to  the  discovery 
of  the  money.  QUEEN  v.  KAMAL  FukeeR, 
17  W.R.  Cr.  50. 

(100) — Statements  to  Police  officers  — State- 
ment of  accused  overheardby  Police  officer. — The 
evidence  of  a  Policeman  who  overheard  a  pri- 
sioner's  statement  made  in  another  room,  and 
in  ignorance  of  the  Policeman's  vicinity  and 
uninfluenced  by  it,  is  not  legally  inadmissible. 
Queen  v.  Sageena,  7  W.R.  Cr.  66. 

(\0l)  — Breach  of  the  peace,  likelihood  of — 
Report  of  Police  officer. — The  report  made  by  a 
Police  officer  that  there  was  likelihood  of  there 
being  a  breach  of  the  peace  was  held  not  to  be 
legal  evidence  to  prove  the  existence  of  any 
dispute  likely  to  cause  a  breach  of  the  peace. 
AbhayChowdhry  V.  T.  Brae,  6  B.LR.  Ap. 
148=15  W.R  Cr.  42.  See  also  QUEEN  v, 
Bhyro  DayaL  sing,  3  B.L.R.  A.  Or.  4  =  11  W. 
R.  Cr.  46  ;  In  the  matter  of  the  petition  of 
Bhadreswari  CHOWDHRAIN,  7  B.L.R,  329, 
In  the  matter  of  the  petition  of,  SHAMaSUNKAR 
MdzooMDAit  v.  Ranee  Anundmoyee 
Dasaya,  9  B.L.R.   App.  45  =  18  W.R.  Cr.  64. 

{\(}i2)~ Statements  not  made  in  Court — Evi- 
dence Act,  II  of  1855,  s.  31  — It  is  not  compe- 
tent to  a  Court  of  Session  to  inspect  an  original 
report  from  the  office  of  the  Superintendent  of 
Police,  and  to  make  it  evidence  against  the 
prisoners.  Statements  made  otherwise  than 
before  the  Court  and  officers  specified  in  s.  31, 
Act  II  of  1855,  may  be  given  in  corroboration 
of  the  testimony  ;  but  such  statements  must  be 
regularly  proved  by  the  person  who  received 
them  or  by  some  one  who  beard  them  given. 
Queen  v.  Bisser  Nath,  7  W.R.  Cr.  31. 

(103)— Crwz.  Pro.  Code,  Act  XXV  of  1861. 
s.  205. — A  Deputy  Magistrate  committed 
certain  prisoners  for  trial  on  a  charge  of  dacoity. 
Some  of  the  prisoners  had  confessed  before  the 
Deputy  Magistrate,  but  he  failed  to  record  the 
examination  of  the  prisoners,  or  to  attest  it,  as 
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required  by  s.  205  of  the  Code  of  Criminal  Pro- 
cedure. The  Sessions  Judge,  therefore,  refused 
to  admit  the  examination  of  the  prisoners  by 
the  Deputy  Magistrate  in  evidence,  and  also 
refused  to  postpone  the  trial  for  the  purpose  of 
summoning  the  Deputy  Magistrate,  and  taking 
his  evidence  in  the  matter.  fleWthat  the  exa- 
mination of  the  prisoners  was  inadmissible  in 
evidence.  QuEEN  v.  RADHU  JANA,  3  B.L.R. 
A.  Cr.  59  =  12  W.R.  Cr.  44. 

(104) — Character  —  Evidence.— ^■vidence  as 
to  the  prisoner's  previous  conviction  and  had 
character  and  of  the  bad  character  of  his 
relations  is  not  admissible.  QUEEN  v. 
Phoolchand,  8  W.R.  Cr.  11. 

(]Oia) — Previous  convictions — Admissibility 
cf  evidence.— Previous  convictions  are  inad- 
missible in  evidence.  Queen  V.  Thakoordas 
Chootur,  7  W.R.  Cr.  7. 

(105) — Evidence  of  previous  conviction  neces- 
sary for  awarding  whipping. — As  a  rule,  before 
flagging  is  given  as  an  additional  punishment, 
there  ought  to  be  formal  evidence  upon  the 
record  of  the  previous  convictions  relied  on. 
The  conviction  and  the  identity  of  the  prisoner 
ought  to  be  proved  in  the  regular  way.  A 
mere  Kyfeut  is  no  evidence  whatever.  QUEEN 
V.  NUZEE  NUSHYO,  15  W.R.  Cr.  52. 

(105-a)— Previous  convictions — Report  from 
Record  Office. — A  kaifeut,  or  report  from  the 
Record  Office,  that  A  had  been  convicted  of  a 
crime,  is  no  evidence  of  a  previous  conviction. 
There  should  be  sworn  testimony  to  the  fact 
and  also  to  the  identification  of  the  prisoner 
before  the  Court.  QUEEN  v.  SHEIKH 
RAMZAN,  6  B.L.R.  Ap  15  =  13  W.R.  Cp.  53. 
See  also  QUEEN  v.  NuZEE  NuSHYO,  15  W.R. 
Cr.  52. 

(106) — Letters — Letters  implicating  prisoner 
found  in  his  house. — Letters,  etc.,  found  in  a 
man's  house  after  his  arrest  and  while  he  was 
in  custody,  though  not  admissible  in  evidence 
generally,  are  subject  to  the  exception  tbat,  if 
the  previous  existence  of  the  letters  found  is 
established,  either  by  direct  proof  or  strong 
presumptive  evidence,  that  is,  if  their  previous 
existence  has  been  proved,  they  will  become 
admissible.  QUEEN  v.  AMIR  KHAN,  9  B  L.R. 
36=17  W.R.  Cr.  15.  [R..  11  Cr,  L..J.  453  =  7 
Ind.Cai,  359  =  37  C.  467,  39  C.  164  =  15  C.W.N. 
1053  =  14  C.L.J.  375  =  12  Cr.  L.J,  505  =  12 Ind. 
Cas.  273,] 

(107) — Handioriting ,  knowledge  of. — The 
knowledge  by  the  Sessions  Judge  of  the  hand- 
writing of  the  Judicial  officer  before  whom  the 
statement  was  made  is  no  evidence  of  the 
statement  having  been  made  before  that  officer. 
Queen  v  Fatik  Biswas,  1  B.L.R.  A.  Cr. 
13  =  10  W.R.  Cr.  37. 

(108) — Murder  cases — Officer  preparing  "surat 
hal,"  examination  of.— The  officer  who  prepares 
the  "  sural  hal  "  should  be  examined  in  cases 
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where  culpable  homicide  is  charged,  when  de- 
composition leading  to  obliteration  of  marljs 
of  injury  has  set  in  between  the  date  of  the  pre- 
paration of  the  "sural  hal"  and  the  post  mortem 
examination.  GANJA  v.  EMPRESS,  9  P.R. 
1888,  Ci<. 

(\Q9)— Joint  trial— Retrial  of  one  of  the 
accused  ordered — Convict,  wlutlier  can  depose 
in  new  trial. — Where  the  conviction  of  one  of 
two  persons  jointly  tried  and  convicted  is  set 
aside  and  a  re-trial  is  ordered,  the  other  person 
can  be  lawfully  examined  as  a  witness  in  the 
new  trial.  MAHAMMAD  ALI  v.  CROWN,  23  P. 
R.  1878,  Cr. 

(110)— Joini  trial— Re- trial  ordered  as  against 
some  of  the  accused — Convict,  lohether  can 
depose  in  re-t7'ial.  — Where  one  only  of  three 
persons  jointly  tried  was  convicted  and  the 
appellate  Court  ordered  the  re-trial  of  the 
acquitted  person,  confirming  the  conviction  of 
the  accused  who  was  convicted  by  the  lower 
Court,  held,  tbat  the  latter  was  competent 
to  be  examined  in  the  retrial  of  the  other  two 
accused,  as  he  was  in  uo  sense  an  accused 
person.  KING-EMPBROR  v.  SOBHA  RAM,  8 
P.R  1901,  Cr.  (12  P.R.  1902,  45  P.R.  1885,  Or. 
D.)  [F.  12  Cr.L.J.  50  =  8  Ind.  Gas.  1161  =  33 
P.R.  1910,  Cr.  50  P.W  R.  1910.] 

(Ill) — Dishonest  possession  of  stolen  property — 
Guilty  knowledge  to  be  proved — Recognition  of 
things  not  before  witnesses  not  evidence  against 
accused. — In  order  to  establish  the  ofience  of 
dishonestly  retaining  stolen  property,  it  must 
be  proved  that  the  accused  had  a  guilty  know- 
ledge and  that  the  property  had  been  stolen. 
Recognition  of  things  not  before  the  eyes  of 
the  deposing  witnesses  is  not  evidence  against  a 
prisoner,  accused  of  having  been  in  possession 
of  those  things.  QUEEN  v.  MUSSAMUT 
JOOMNEE,  8  W.R.Cr.  16. 

(112) — Sessions  trial —  Opinion  of  assessors 
given — Further  evidence. — In  a  sessions  trial, 
after  the  opinion  of  the  assessors  is  given,  no 
further  evidence  can  be  taken,  as  the  trifil  ends 
with  the  opinion  of  the  assessors.     SOOJAWUL 

V.  Crown,  ii  PR.  1870,  Cp. 

(llS)— Notes  on  inquiry  by  registering  offiier. 
— The  notes  of  an  inquiry  held  before  a  regis- 
tering officer  are  not  admissible  as  evidence  of 
what  the  prisoner  said  on  that  occasioa. 
Queen  v.  Pubmanund  Barick,  11  WR. 
Cf.  13. 

(114) — Criminal  trial—Duty  of  prosecution. 
— The  prosecution  in  a  criminal  case  is  bound, 
notwithstanding  the  fact  that  it  is  for  the 
accused  to  establish  in  his  defence  any  excep 
tion  on  which  he  relies,  to  throw  all  the  light 
within  its  power  upon  all  controverted  facts 
relevant  to  the  main  issue.  The  Police  is 
bound  to  test  the  truth  or  falsity  of  any  excul- 
patory statement  made  by  the  accused  without 
delay  and  to  lay  before  the  Court  any  evidence 
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which  tends  to  establish  its  truth  or  falsity. 
ALIA  Bakhsh  v.  Empress,  1  P.R,  1888,  Cr. 
{R.  30  P.R.  1889,  Cr.] 

(115) — Comparison  of  Native  seals— Evidence 
Act,  1855,  s.  48.— S.  48,  Act  II  of  1855,  is 
applicable  to  criminal  trials.  The  le.st  of  com- 
parison of  Native  seals  is  at  best  but  a  fallible 
one,  and  must  always  be  received  with  extreme 
caution.  QUEEN  v.  AmANOOLLAH  MULLAH, 
6  W.R.  Cr.  5. 

(116) — Statement  under  promise  of  pardon.— 
Where  a  statement  is  made  under  a  promise  of 
pardon  it  is  not  relevant  against  a  prisoner. 
To  admit  such  would  be  contrary  to  the  policy 
of  s.  203,  Grim,  Pro.  Code.  QUEEN  v.  RADA- 
NATH  Dosadh,  8  W.R.  Cr.  53. 

(117) — Admission  by  husband  of  having  kicked 
his  wife— Causing  death. — A  husband  admitting 
in  the  presence  of  several  witnesses  that  he  had 
kicked  his  wife,  and  that  she  died  after  it,  was 
held  to  furnish  direct  evidence  against  himself. 
Queen  v.  Bysagoo  Noshyo,  8  W.R.  Cr.  29. 

(118) — Confession  of  prisoner  made  to  Magis- 
trate or  to  private  person.  — Where  2i^  confession  is 
made  to  the  Joint  Magistrate  of  a  District  in 
charge  of  the  Sudder  Sub-division,  it  ia  admissi- 
ble in  evidence,  even  if  the  Joint  Magistrate  is 
not  specially  empowered,  under  Act  VIII  of 
1869,  to  receive  the  confession  of  the  prisoners. 
A  confession  before  a  private  individual  may  be 
relevant  against  the  prisoner  if  proved  by  the 
person  before  whom  it  was  made.  QuEEN 
V.  GOPEENATH  KOLLU,  13  W.R.  Cr.  69. 

(119) — Statements  of  prisoners — Depositions 
before  Magistrate. — The  bare  statements  of 
prisoners  are  inadmissible  in  evidence  ;  so  are 
depositions  before  the  Magistrate  except  to 
contradict  the  evidence  of  the  same  witnesses 
as  given  before  the  Sessions  Court.  QUEEN 
V.  Bhekoo  Sing,  7  W.R.  Cr.  72. 

(120) — Statement  of  prisoner  before  Magistrate 
— Attestation  of  Magistrate.  —  The  properly 
attested  confessions  of  the  accused  before  the 
Magistrate  is  evidence  against  the  accused  in  the 
Sessions  trial,  and  it  is  not  necessary  to  read 
out  the  confessions  to  the  accused  and  speoifio- 
ally  to  ask  them  whether  they  had  any  objec- 
tion to  the  reception  of  those  confessions. 
Queen  v.  Misser  Sheikh,  14  W.R.  Cr.  9. 

(121) — Attestation  of  Magistrate. — The  attes- 
tation of  a  Magistrate  stating  why  he  could  not 
proceed  with  the  further  examination  of  a  wit- 
ness is  prima  facie  proof  of  the  fact,  and  may  be 
laid  before  a  jury.  QUEEN  v,  RASOOKOOLLAH, 
12  W.R.  Cr.  51. 

(122) -Cr«n.  Pro.  Code  (1861),  s.  20o— State- 
ment of  accused,  record  of — Attestation  of  Magis- 
trate. —A  statement  made  by  a  prisoner  before  a 
Magistrate,  though  signed  by  the  Magistrate, 
but  without  the  certificate  required  by  s.  205  of 
the  Code  of  Criminal  Procedure  does  not  of 
itself  constitute  prima  facie  evidence  of  his 
examination,  within  the  meaning  of  a.  366  of 
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that  Code  ;  and  not  giving  other  proof  to  show 
that  the  statement  was  made  by  the  prisoner 
before  the  Magistrate  will  make  the  statement 
inadmissible     as     evidence     at     the    Sessions. 

Queen  v.  petamber  dhoobee,  14  W.R.Cr, 
10. 

(123) — Statement  of  accused — Attestation  of 
Magistrate. — If  the  attestation  of  the  Magistrate 
is  affixed  to  a  statement  made  by  the  accused 
before  such  Magistrate,  it  is  prima  facie  proof 
of  such  statement  having  been  made,  and  it  is 
to  be  presumed  that  the  proceedings  were 
regular.  QUEEN  v.  JaGa  Poly,  11  W.R.  Cr. 
39  =  7  B  L  K.  67,  Note;  See  also  Reg  v.  Timmi, 
2  B  H.C.  125 

(U3-a)—Crim.  Pro.  Code,  ss.  205,  366,  399 
— Attestation  of  Magistrate  —  Accused  not  pro- 
perly examined — Admissibility  of  liis  stateinents 
— Evidence  of  bad  character. — Held  that  the  ex- 
ammation  of  the  accused  before  the  Magistrate, 
put  in  evidence  before  the  Court  of  Sessions, 
not  having  been  recorded  accordingto  the  provi- 
sions of  s.  205,  Grim.  Pro,  Code,  1861,  was  not 
admissible  as  evidence  in  the  case,  and  that, 
considering  that  the  evidence  was  insufficient 
to  sustain  a  conviction,  the  prisoner  should  be 
acquitted  under  s.  399,  Grim.  Pro.  Code.  It  is 
improper  to  allow  prosecution  witnesses  to  state 
that  the  accused  was  not  of  good  character. 
Reg.  v.  Timmi,  2  B  H  C.  123.  [Com.,  2  B.H. 
C.  395i?.,  10  B.H.C.  166.] 

(124) — Examination  of  accused — Crim.  Pro. 
Code  (1861).  ss.  205.  n66— Attestation  of  Magis- 
trate.—Fot  the  examination  of  a  prisoner  in 
the  presence  of  the  committing  officer  to  be 
used  as  evidence  against  him  under  s.  366, 
Crim.  Pro.  Code,  the  requirements  of  s.  205  of 
that  Code  should  be  complied  with,  and  the 
attestation  of  the  committing  Magistrate  affix- 
ed in  full  to  the  examination.  QUEEN  v. 
Chupput  Khyrwar,  is  W.R.  Cr.  83. 

(125) — Evidence  Act,  s.  91 — Crim.  Pro.  Code 
(187d),  s.  339 — Prosecution  for  false  evidence. — 
Where,  in  a  case  of  giving  false  evidence,  the 
English  record  written  by  the  Magistrate  was 
put  in  to  prove  what  the  accused  had  stated 
before  him  and  the  document  was  not  interpret- 
ed to  the  accused  in  the  language  in  which  it 
was  given  or  which  ha  understood  ;  not  read 
over  in  accordance  with  the  requirements  of 
s.  339,  Code  of  Criminal  Procedure,  in  the 
presence  of  the  person  then  accused,  held  that 
the  English  record  of  the  Magistrate  was 
irrelevant,  under  the  Evidence  Act,  s.  91,  to 
prove  what  the  prisoner  said  before  the  Magis- 
trate. The  exact  words  which  are  used  by  the 
person  who  is  charged  with  perjury  must  form 
the  basis  for  charges  of  perjury  ;  and  no  evi- 
dence which  does  not  purport  to  give  those 
eiact  words  can  alone  suffice  for  a  conviction. 
Queen  v.  Mungul  Dass,  23  W.R.  Cr.  28. 

(126) — Omission  to  make  memorandum  of 
evidence  by  Civil  Court  in  case  of  perjury. — A 
Civil  Court  in  a  case  of  perjury  omitted  to  make 
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a  memorandum  of  the  evidence  of  the  accused 
when  examined  before  it.  Held  that  the  omis- 
sion did  not  vitiate  the  depositions,  if  the  evi- 
dence itself  was  duly  recorded  in  the  language 
in  which  it  was  delivered  in  such  Court. 
In  re,  Beharee  LalD  EOSE,  9  W.R.  Cr.  69. 

(127) — Siateynent  of  accused  before  Magistrate 
—  Mode  of  recording — Evidence  Act,  1872,  s.  80 
— To  support  alternative  charge  prcol  to  be  given 
of  the  truth  of  each  branch  of  charge —  When 
alternative  charge  justified. — Under  s.  80,  the 
memorandum,  endorsed  upon  the  deposition  of 
a  witness  given  in  Hindustani  and  recorded  in 
English,  may  be  taken  as  evidence  of  the  facts 
stated  in  the  memorandum  itself  and  as  afiord- 
ing  some  evidence  that  the  tran.slated  deposi- 
tion was  correct.  To  support  a  finding  upon  an 
alternative  charge  of  perjury,  there  must  be 
legal  evidence  of  the  truth  of  each  branch  of  the 
charge.  The  only  justification  for  the  alternative 
charge  is  that,  on  the  evidence,  it  is  uncertain 
which  branch  of  the  charge  is  true.  QUEEN 
v.  GONOWRI,  22  W.R.  Cr.  2. 

(128) — Examination  of  accused  person — Moda 
of  recording  evidence. — The  examination  of  an 
accused  person  should  be  recorded  by  the  courts 
in  the  language  in  which  it  is  delivered  and  as 
far  as  possible  in  his  own  words.  QUEEN  v. 
MOONSAI  BIBEE,  24  W.R.  Cr.  54. 

{129)—Gazitte  of  India— Calcutta  Gazette- 
Act  II  of  1855,  ss.  6  and  Q— Official  letters.— 
The  Gazette  of  India  or  the  Calcutta  Gazette, 
containing  official  letters  on  the  subject  of 
hostilities  between  the  British  Crown  and 
Mahomedan  fanatics  on  the  frontier,  was  rightly 
admitted  in  evidence  under  ss.  6  and  8  of  Act 
II  of  1855  as  proof  of  the  commencement,  con- 
tinuation, and  determination  of  such  hostilities. 
Similarly  under  s.  6,  a  printed  letter  from  the 
Secretary  to  the  Government  of  the  Punjab,  to 
the  Secretary  to  the  Government  of  India,  was 
properly  resorted  to  by  the  Court  for  its  aid  as 
a  document  of  reference.  It  was  not  necessary 
that  these  documents  should  be  interpreted 
to  the  prisoner.  It  was  sufficient  that  the 
purposes  for  which  they  were  put  in  were 
explained.  QUEEN  v.  AMIRUDDIN,  7  B.L.R. 
63  =  15  W.R.  Cr.  25. 

(\^0)—Admissihility  of  wife' s  evidence  for  or 
against  husband  or  person  charged  jointly  with 
him.  —  Upon  a  criminal  trial  in  the  mofussil, 
the  evidence  of  a  wife  was  held  to  be  admissible 
for  or  against  her  hu'^band  or  persons  charged 
jointly  with  him.  QUEEN  v.  KHYROOLLA, 
B.L.R.  Sup.  Yol.  App  11  =  6  W  R.  Cr.  21. 
See  also  Reg.  v.  Kadir,  7  B  H,C.  Cr.  50. 

(131) — Evidence  of  person  bribing.— The  evi- 
dence of  the  person  who  bribes  is  admissible 
against  the  person  bribed.  QUEEN  v.  OBHOY 
CHURN  CHUCKERBUTTY,  3  W.R.  Cr.  19. 

(132)— Crim.  Pro.  Code  (1861),  ss.  205,  211 
and  366. — A  person  who,  in  the  opinion  of  a 
Sessions  Judge  has  infringed  the  conditions 
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under  which  a  pardon  has  been  extended,  ought 
not  to  be  tried  by  the  Sessions  Judge  in  the 
exercise  of  the  power  given  him  under  s.  211, 
Crim.  Pro.  Code,  along  with  the  prisoners  in 
whose  case  he  has  already  given  testimony. 
Queen  v.  Petamber  Dhoobee,  14  W.R.Cr. 
10. 

{133)— Evidence  Act,  s.  34 — Evidence  of  pay- 
ment—Entries in  bocks. — Independent  primary 
evidence  of  the  payment  to  which  the  entries 
refer,  in  factory  books,  is  not  afiorded  by  the 
books  themselves.  QUEEN  v.  HURDEEP 
BAHOY,  23  W  R.  Cr.  27. 

(134) — Record  of  proceedings  of  Small  Cause 
Court — Summons  book. — The  summons  book  of 
the  Small  Causes  Court,  Calcutta,  was  held  to 
be  admisslbe  in  evidence,  though  not  signed 
by  the  prepiding  Judge.  QUEEN  v.  NAKUR 
SIREAR,  6  B.L.R.  729. 

(IBb)- Authentication  of  record.— The  record 
of  proceedings  in  the  Small  Causes  Court  is  not 
admissible  in  evidence  unless  authenticated 
by  the  signature  of  the  presiding  Judge. 
QUEEN  V.  SHiB  Chandra  Das,  6  B.L.R.  730, 
Note. 

(136) — Burden  of  proving  exemption  from 
criminal  liability. — The  absence  of  all  circum- 
stances constituting  either  a  special  or  a  general 
exception  in  to  be  presumed,  and  the  burden  of 
proving  them  lies  upon  the  accused,  and  it  is 
not  for  the  prosecution  to  negative  such  cir- 
cumstances, khuda  Bakhsh  v.  Empress, 
27  PR.  1887,  Cr. 

(137) — Copy  of  translation  of  Magistrate's 
order  in  English — Evidence  of  admission. — 
Evidence  of  an  admission  is  not  afiorded  by  a 
copy  of  the  translation  of  what  a  Magistrate 
is  supposed  to  have  said  in  English  in  a  pro- 
oeediog  under  Act  IV   of  1840.     RaMJEE  Lal 

V.  Mr.  George  Anderson,  7  W.R.  Hi. 

(138) — Plan, proof  of. — A  witness's  statement 
that  a  plan  was  prepared  in  his  presence  and 
bears  his  signature  is  not  a  sufiicient  reason  for 
admitting  the  plan  in  evidence.  The  witness 
should  depose  to  his  knowledjre  that  it  is  correct. 
EEG.  V.  JORA  HasJI,  11  B.H.C.  242. 

(139) — High  Court  —  Records  of  (he  case  in  com- 
mitting Magistrate's  Court — Credibihty  of  toHness 
— High  Court's  power  to  look  into  such  records. — 
The  High  Court  may  look  into  the  records  of  the 
case  in  the  committing  Magistrate's  Court  to 
arrive  at  a  decision  as  to  the  credibility  of  a 
witness,  when  the  cross-examination  of  the 
witness  was  not  full  in  the  Court  of  Sessions. 
In  re  KiTTA  Valayan.  10  M.L.T,  82  =  12 
Ind.  Cas.  223=  12  Cr.  L.J.  503. 

(140) — Practice — Avpellate  Court — Faihire  to 
consider  defence  evidence — Judgment— Defect — 
validity— Crim.  Pro  Code.  ss.  867,  424,  102  and 
118. — Where,  in  an  appeal,  the  District  Magis- 
trate did  not  think  it  necessary  to  deal  with  the 
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evidence  adduced  by  the  defence  in  the  case,  be- 
cause no  reference  to  that  evidence  was  made  by 
the  counsel  for  the  appellant,  and  that  evidence 
was  practically  ignored  by  him.  Held,  that  it 
was  the  duty  of  the  Appellate  Court  to  look 
into  that  evidence  and,  alter  dealing  with  it,  to 
come  to  a  decision.  PlDOI  HOSSEIN  v. 
Emperor,  40  C  376  =  14  Or.  L.J.  419=20 
Ind.  Gas.  403. 

(141) — Defamation— Defamatory  statement  in 
affidavit— Privilege — Suit  for  damages— Main- 
tainability.—There  is  no  difiprence  between 
evidence  given  in  the  box  and  the  evidence  on 
affidavit,  in  that  they  are  both  absolutely  privi- 
leged, and  no  suit  for  damages  will  lie  in  respect 
of  evidence  given  therein.  AdaP.»LA  ADIVA- 
RAMMA  v.  RabALA  RaMACHANDRA  REDDY, 
Bind.  Cas.  309  =  8  M.LT.  55  =  1910  M.W.N. 
155. 

(142) — Charge. —  Causing  disappearance  of 
evidence    of    an     offence     committed.    MOSST 

Bhagun  v.  Crown,  22  P.R.  1866,  Cr. 

(143) — Murder — Insufficiency  of  evidence. — 
In  this  case  it  was  held  that  the  legal  evidence 
admissible  against  one  of  the  accused  wag 
insufficient  to  convict  them  of  murder  ;  and 
hence  he  was  acquitte'l.  MOMUNDEE  KHAN 
v.  Crown,  24  P.R.  1866,  Or, 

{Mi)  — Murder. — Although  the  Chief  Court, 
if  it  should  itself  consider  the  evidence  may 
pronounce  it  to  be  suspicious,  yet,  where  the 
Sessions  Judge  pronounced  it  credible,  the  Chief 
Court  would  not  t^ke  upon  itself  tn  say  that  it 
it  was  not  so.  DULLEB  v.  CROWN,  57  P.R. 
1B66,  Cf. 

Acquittal  on  charge  cf  conspiracy — Subse- 
quent trial  of  others  on  identical  charge — 
Evidence  in  latter  trial  of  what  acquitted  pri- 
soner bad  said  or  done,  if  admissible— See 
ACQUITTAL.  15  C.W.N.  646  =  11  Ind.  Cas. 
580  =  12  Cr.  L.J.  396. 

To  justify  removal  of  Mooktear  from  profession 
—See  ACT  XX  OF  1865,  9  W.R.  Cr.  29. 

See  ACT  III  OF  1P67,  ss.  4.  6  and  6,  A.W.N. 
1905,  257  =  28  A.  210. 

Notes  of— See  ACT  X  OF  1875,  s.  147,  15 
B.L.R.  App.  14. 

Serial  written  information,  if  evidence  — 
See  ACT  I  OF  1878,  ss.  14,  15,  16,4  L.B.R. 
121  =  14  Bur.L.R.  202  =  7  Cr.  L.J.  87. 

Arms  found  in  house  occupied  by  a  Hindu 
joint  family — Evidence  of  possession — See  ACT 
XI  OF  1878,  8.  25,  15  A.   129  =  A.W.N  1893.  48. 

Admissibility  of  personal  knowledge  of 
Judge— See  ACT  XVIII  OF  1879,  s  36,  120  P. 
L.R.  1909  =  29  P.  W.R.  1909,  Cr.  =  3  Ind.  Cas. 
982. 

See  ACT  XVIII  OF  1891,  ss.  2  and  4,  4  C. 
W.N.  433,  P.B. 

See  BOM.  ACT  IV  OP  1887,  5  Bom.  L.  R. 
1047. 
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Evidence  —continued. 
1 .  —  General  —continued. 

See  Pun.  Act  XX  of  1891,  s.  95,  31  p. 
W.R.  1908,  Cr. 

Appeal — Additional  evidence  —Admissibility. 
See  Appeal- General,  9  Ind.  Gas.  25i  =  i2 
Cr.  L.J.  40  =  9  M.L.T.  323  =  (1911)  1  M.W.N. 
136. 

See  APPEAL— GENERAL,  11  O.C.  360  =  9 
Cr.  L.J.  55. 

See  APPEAL— APPEAL  FROM  ACQUITTAL,  2 
A.  386. 

See  Appeal— Cases  where  appeal  does 

NOT  LIE,  6  B.H.C.  Cr.  64. 

See  APPROVER,  4  M.H.C.  App.  21. 

Recording  evidence  in  the  absence  of  asses- 
sors—See ASSESSORS,  15  A.  136  =  A.W.N.  1883, 
60. 

See  ASSESSORS.  15  W.R.  Cr.  3,  9  C.  875  =  12 
C.L.R.  506. 

See  Bail  Bond,  55  P.L.R.  1902. 

Necessary  lor  conviction  under  the  section 
—See  BIGAMY,  7  C.L.R.  354. 

Complaint  by  accused  in  previous  trial — 
Admissibility  without  proof  of  presentation  of 
it  by  him— See  Charge  To'  JURY— MIS- 
DIRECTION, 26  C.  49. 

Improper  reception  of  evidence  —  See 
Charge  to  Jury— Mis-direction,  17  C, 
642. 

See  Charge  to  Jury— Misdirection,  7 

W.R.  Cr.  72  =  2  Ind.  Gas.  434. 

Accused  pleading  guilty,  admissibility  of 
—See  Co-Accused,  lo  M.L.J.  147,  F.B. 

See  COMPOUNDING  OFFENCE,  Rat.  Un.  Or. 
C.  331  =  Cr,  Rg.  22  of  1887. 

See  CONSPIRACY,  9  Bom.  L.R.  347  =  5  Cr. 
L.J.  323. 

Production  of  stolen  article — Other  evidence 
doubtful— Efiect— See  CONVICTION,  31  P.W. 
R,  1913,  Cr.  =  314  P.L.R.  1913  =  21  Ind.  Cas. 
473=14  Cr.  L.J.  601. 

Circumstantial  evidence  —  See  CONVIC- 
TION, 136  P.L.R.  1909  =  36  P.W.R.  1909,  Cr.= 
4  lud.  Cas.  911. 

Penal  Code,  s.  239— Delivery  of  counterfeit 
coins— See  COUNTERFEITING  COIN,  8  B.  223. 

See  Grim. PRO.  Code,  1898,  ss.  30,  337,  338, 
10  C.W.N.  847  =  4  Cr.  L.J.  44. 

See  Crim.  Pro.  Code.  1898,  s  103,  11  Cr. 
L.J.  136  =  5  Ind.  Cas.  438  =  7  M.L.T.  362. 

Security  for  keeping  the  peace — Evidence  as 
to  probability  of  breach  of  the  peace — See 
Crim.  Pro.  Code,  1898,  s.  107,  8  A.L.J.  1080 
=  12  Cr.  L.J  493  =  12  Ind.  Cas.  213. 

Mode  of  taking  evidence  as  to  the  likeli- 
hood of  a  breach  of  the  peace — See  CRIM.  Pro. 
CODE,  1898,  s.  107,  Colm.  Dig.  Cr,  15  of  1874. 

Of  general  repute  in  security  proceedings 
—See  Grim.  Pro.  Code,  1898,  ss.  107,  117,  25 
A.  273  =  A.W.N.  1903,  36. 

159 


Hv/de/jce— continued. 

1. — Qenera.1— continued. 

Evidence  to  prove  charge  against  habitual 
ofienders  — See  CRIM.  PRO.  CODE,  1898,  s.  llO, 
29  C,  779 

See  Crim.  Pro.  Code,  1898,  ss.  iio,  cl.  (/), 
117.  5  C.W.N.  249. 

Evidence  required  in  security  for  good 
behaviour  cases— See  CRIM.  Pro.  CODE,  1898, 
ss.  110  and  118,  2  A.L.J.  ]74  =  A.W.N.  1905, 
41. 

See  Crim.  Pro.  Code,  1898.  ss.  133,  136,  8 
C.L.R.  431. 

Opportunity  to  adduce  evidence  in  cases 
under  s.  145,  Crim.  Pro.  Co'Je — See  CRIM.  PRO- 
Code.  1898,  s.  145,  28  C.  416. 

Recording,  in  disputes  about  land,  vyhen 
necessary— See  CRIM. PRO  CODE,  1898,  s.  145, 
7  C.W.N.  351. 

Evidentinry  value  of  decreet)  of  Civil  Court 
and  orders  of  Criminal  Courts  on  question  of 
possession— See  CRIM.Pro.CODE,  1898,  s.  145, 
33  C,  33  =  10  C.W.N.  257  =  2  C.L.J.  271  =  2  Cr. 
L  J.  670. 

Omission  to  take  evidence  when  amounts  to 
want  of  jurisdiction— See  CRIM.  Pro.  CODE, 
1898,  PS.  145,  146,  16  C.W.N.  1052  =  15  Ind. 
Cas.  486=13  Cr.  L.J.  486  =  40  C.  105. 

Validity  of  order  under  s.  147,  Crim.  Pro. 
Cqde,  unsupported  by— See  Crim.  Pro.  CODE, 
1898,  ss.  145  and  147,  30  C.  918  =  7  G  W.N 
510. 

First  information,  when  should  be  recorded 
— Admissibility— See  Crim,  Pro. CODE,  1898, 
s.  154,  7  C.W.N.  345. 

Evidentiary  value  of  first  information — See 
Crim.  Pro.  Code,  1898,  ss.  154,  374,  17  C.W 
N. 1213. 

See  Grim.  Pro.  Code,  1898,  s.  162,  ii  P. 
L.R.  1905. 

statements  to  Police  entered  in  case  diary  not 
relevant  in  evidence — See  CRIM.  Pro.  CODE, 
1898,  ss,  162  and  172,  7  C.P.L.R.  Cr.  22. 

See  Crim.  Pro.  Code,  1898,  ss.  164,  289, 
342,  364,  367,  533,  9  CL  J.  55. 

Confession  of  accused — Inducement  to  confess 
— Admissibility  of— See  Crim.  Pro.  CODE 
1898,  S3.  164,  350,  L.B.R.  1893—1900,  52. 

Police  diaries  and  occurrence  reports  — 
Their  evidentiary  value— See  Crim.  Pro.  CODE 
1898,  s.  172,  2  Weir  142. 

See  Crim.  Pro.  Code  (1898),  s.  172,  lO  G. 
W.N.  600  =  3  Cr.  L  J.  408,  27  C  295  =  4  CW. 
N.  129. 

Admissibility     of     confepsional     statements 
and  depositions.— See  CRIM.  Pro. Code,  1898 
ss.  193,  287,  28S,  339    and    349,  15M.    352  =  2 
Weir  394  =  2  Weir  153  =  2  Weir  396. 

See  Crim  Pro.  Code,  1898,  s.  195,  Rat. 
Un.  Cr.  C.  242  =  Cr.  Rg.  10  of  1836. 

Identification  evidence  — See  Crim.  Peg. 
Code,  1898,  ss.  221  (7),  342,  412  and  511, 
4N.L.R.  163  =  9  Cr.  L.J.  56. 
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Evidence — continued. 
1. — General — continued. 

Defence  putting  in  a  document  during  cross- 
exammation  — Prosecutor's  right  to  reply- 
Court  giving  guarantee  to  witness  to  give  any 
evidence  without  fear  of  consequences— Legality 
—See  Cbim.  Pro.  CODE  1898,  ss.  22'2,  292, 
417,  63  F.L.R.  1911  =  9  Ind.  Cas.  436  =  12  Cr. 
L.J.  73. 

See  CRIM.  PRO  CODE,  1898,  s.  252,  11  Bom. 
L.R.  1153  =  4  Ind.  Cas.  263  =  10  Cr.  LJ.  530. 

See  CRIM.  PRO.  CODE,  1898,  ss.  253,  435  and 
439,  18  P.W.R.  1909,  Cr. 

Inadmissibility  of  illegally  pardoned  ao- 
oomplioe's  evidence— See  CRIM.  PRO.  CODE, 
1898,  3.  337,  L.B  R.  1893—1900,  51. 

See  CRIM.  PRO.  CODE,  1898,  ss.  337,  339,  52 
P.L.R.  1903. 

Evidence  of  co-accused- See  CRIM.  PRO. 
CODE,  1898,  8.  342.  3  Bom-  L.R.  437. 

Partly  recorded  by  one  Magistrate  and  partly 
by  another— See  CRIM.  PRO,  CODE,  1898, 
88.  350,  145.  7  Ind.  Cas.  54  =  11  Cr.  L.J.  440  = 
37  C.  812. 

See  Grim,  Pro.  Code  (1898),  s.  353,  5 
C.P.L.R.  33,  Cr.,  L-B-R.  1872-1892.  399. 

Failure  to  take  evidence  for  defence  in 
accused's  presence— Efiect- See  CRIM.  PRO. 
Code,  1898,  ss.  353.  537.  U.B.R.  1912,  4th 
Qr.,  p.  152  =  14  Cr.  L.J.  287  =  19  Ind.  Cas.  719. 

See  CRIM.  PRO.  CODE,  1898,  s.  355,  2  Weir 
432. 

Power  of  Native  Second  Class  Magistrate  to 
record  memorandum  of  evidence  in  English- 
See  CRIM.  PRO.  CODE.  1898,  ss.  355,  356,  357, 
537,  19  M.  269  =  2  Weir  433  =  6  M.L.J.  134. 

Mode  of  recording  evidence  of  witness— See 
CRIM  PRO,  CODE,  1898,  ss.  356  and  537,  6 
0.0.  73. 

Examination  of  accused  before  a  Magistrate, 
admissibility  in  Court  of  Sessions— See  CRIM. 
PRO.    CODE,    1898,  s.   364,   5  M.H.C.  App   4, 

Power  of  Sessions  Judge  or  District  Magis- 
trate to  take,  or  to  direct  the  taking  of  evidence 
supplementary  to  the  evidence  given  in  the 
lower  Court— See  CRIM.  PRO.  CODE,  1898, 
as.  428.  437,  439.  6  CL.J.  251  =  6  Cr.  L.J.  357. 

See  CRIM.  PRO. CODE,  1898,  s.  437,  U.B.R. 
1897—1901.  Vol.  I,  100,  10  B.  131. 

Case  involving  production  of  documentary 
evidence  —  Summary  trial  —  Legality  —  See 
CRIM.  PRO.  CODE,  1898,8.  439,  6  8. L.R.  120  = 
17  Ind.  Cas.  403. 

Conviction  upon  what  should  be  based  — 
Insufficient  evidence—  Revision  —  See  CRIM. 
PRO.  CODE,  1898,  B  439,  12  P.W  R.  1913.  Cr. 
=:66P.L  R.  1913  =  19  Ind.  Cas.  148  =  14  Cr.  L. 
J.  148. 

Discrepancy  in  evidence  for  prosecution — 
Failure  of  both  Courts  to  take  its  notice — Revi- 
sion—See CRIM.  PRO.  CODE,  1898,  s.  439,  8 
P  W.R.  1912,  Cr.,  15  Ind.  Cas.  95=13  Cr.L.J. 
463  =  113  P.L.R.  1912. 


Evidence — continued. 
i.—Qener&l— continued. 

Track  evidence,  value  of — See  Crim  PRO. 
CODE,  1898,  s.  439,  28  P.W.R.  1912,  Cr.  =  16 
iDd.  Cas   520  =  13  Cr.L.J.  712. 

Misappreciation  of — Whether  ground  for  in- 
terference in  revision— See  Crim.  Pro.  CODE, 
189S,  s.  439,  15  Cr.L.J    285  =  23  Ind.  Cas.  493. 

See  CRIM.  Pro.  CODE,  1898,  s.  512  (1),  10 
C,  1097. 

Verdict  of  jury — High  Court  if  should  discuss 
weight  of  evidence — See  DaCOITY.  15  C.W.N. 
434  =  10  Ind.  Cas   684  =  12  Cr.L.J.  193. 

Of  previous  conduct — See  DEFAMATION,  7 
A.  906  =  A.W.N.  1885.  272. 

See  DEPOSITION,  Cr.  Rg.  26—8—1869. 

See     Dispute    as    to    possession   of 

IMMOVEABLE    PROPERTY,    14   C.W.N.     80  =  5 
Ind.  Cas.  40,  7B.L.R.  324-N.  =  ll  W.R.Cr.  36. 

English  cases  on— See  ENGLISH  LAW,  9  B. 
H  C.  358. 

Of  marriage— See  ENTICING  AWAY  MARRIED 
WOMAN,  A.W.N.  1898,  186. 

Summary  trial  Oral  evidence  admissible  to 
prove  depositions  of  witnesses — See  EVIDENCE 
ACT,  1872,  s.  91,  Rat.  Un.  Cr.  C.  334  =  Cr.  Rg. 
24  of  1887. 

Proof  of  guilt  by  circumstantial  evidence — 
Nature  of  evidence  required — See  EVIDENCE 
ACT,  1872,  s.  122.  244  P.L.R.  1913=19  Ind. 
Cas.  1004  =  14  Cr.L.J.  316  =  44  P.W.R.  1913, 
Cr.  =  27  P.R.  1913.  Cr. 

Conviction  upon  same  evidence  on  which 
accused  discharged  previously — See  FURTHER 
ENQUIRY,  6  A.  367. 

Misappreciation  of  evidence,  if  a  ground  for 
interference— See  HIGH  COURT,  SUPERIN- 
TENDENCE AND  POWERS  OF,  5  M.L.T.  233, 
P.B. =9  Cr.L.J.  192  =  19  M.L.J.  157  =  32  M. 
220  =  1  Ind.  Cas,  228, 

Judge's  notes  of  evidence  and  proceedings 
—Right  of  accused— See  HIGH  COURT.  JURIS- 
DICTION OP— REVISIONAL  POWERS  OP  HIGH 
COURT,  1  M.H.C.  138. 

Wife's  evidence  against  husband—  See 
Husband  and  wife,  7  B.H.C.  Cr.  50. 

See  Insanity,  Rat.  Un.  Cr.  C.  10. 

Medical  certificate  not  sufficient  evidence — 
Medical  Officer  to  be  personally  examined — See 
INSANITY,  9  W.R.  Cr.   23. 

See  JUDGE,  10  B.H.C.  75. 

Evidence  of  handwriting — See  JUDGE  AND 
Jury,  Rat.  Un.  Cr.  C.  452. 

See  Judgment,  4  M.H.C.  App.  42. 

Circumstantial- What  is— Value  of —  See 
Jury,  12  Cr.L.J.  329  =  10  Ind.  Cas.  929. 

Taking  evidence  in  the  absence  of  Jury — 
See  JURY,  7  Bom.  LR.  979  =  3  Cr.  L.J.  42. 

See  KIDNAPPING,  A.W.N.  1902,  143. 

Of  kidnapped  girl— See  KIDNAPPING,  7  Wi 
.  R.  Cr.  104. 
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Evidence — continued. 
1. — Genev&l— continued. 

Statement  made  out  of  Court — See  MAGIS- 
TRATE, Jurisdiction  op— General  Juris- 
diction, 14  B.  572, 

See  Magistrate  Jurisdiction  of  — 
General  Jurisdiction,  7  C.L  R.  193. 

Theory  of  case  should  succeed  collection  of 
evidence— See  MEDICaL  JURISPRUDENCE,  13 
C.W.N.  622. 

Evidence  of  mental  state  in  determining 
nature  ol  provocation — See  MENTAL  STATE, 
L.B.R.  1893—1900.  '249. 

Evidence  of  a  girl  of  10  years  requires  corro- 
boration, when  she  had  made  previous  incon- 
aiatent  statement— See  MURDER,  6  M.L.T.  123, 

Charge  of  murder — Dead  body  not  forth- 
coming—  Strongest  evidence  essential — See 
MURDER,  11  C.  635. 

Charge  of  murder— Complaint  to  the  poHce — 
Of  prosecution  witnesses —  Contradictory  —  See 
MURDER,  1911,  2  M.W.N.  14  =  12  Cr.  L  J, 
497  =  12  Ind.  Cas.  217. 

What  should  guide  Judge  in  convicting  an 
accused  of  murder— See  MURDER,  6  C.P.L.R. 
Cr,  3. 

See  PARDANASHIN  WOMAN,  2  Weir  432. 

See  PENAL  CODE.  ss.  34,  141,  142,  147  and 
149,  11  Cr.L.J.  30  =  4  Ind.  Cas.  700  =  6  M.L.T. 
17. 

Of  conspiracy  —  Associations  for  music — 
Lathe  play,  etc. — Evidence  of  conduct,  value 
of,  when  other  evidence  sufficient  and  when 
insufficient— See  Penal  CODE,  s.  121-A,  15  C. 
W.N.  593  =  11  Ind.  Cas.  582  =  12  Cr.L.J,  286. 

Admissibility  in  evidence  of  notes  of  speeches 
—See  PENAL  CODE,  s.  124-A,5M.L.T.  393  = 
32  M,  384  =  9  Cr.L.J.  456  =  2  Ind.  Cas.  33. 

Intention  of  editor  and  publisher — Contribu- 
tions to  the  paper,  admissibility  of  to  know 
intention— See  PENAL  CODE,  s,  124-A,  22  B. 
112, 

See  Penal  Code,  s,  124-A,  5  M.L.T.  415  = 
82  M.  338  =  9  Cr.L.J.  506  =  2  Ind.  Cas.  193. 

Of  a  woman  of  loose  character — Value  of — See 
Penal  code,  ss.  142,  299,  302,  304,  325,  366, 
12  P.W.R.  1911,  Cr.  =  193  P.L.R,  1911  =  12 
Cr.L.J.  393  =  11  Ind.  Cas.  577, 

First  report  based  on  information  received 
from  another  person — Evidentiary  value— See 
PENAL  CODE,  ss.  147,  304,  35  P.W.R,  1913 
Cr,=3l8P,LR.  1913  =  21  Ind.  Cas.  593  =  14 
Cr.L.J.  593. 

Mode  of  weighing  evidence — Value  of  expert 
medical  opinion — Pest  mortem — See  PenaL 
CODE,  ss.  161,  304,  330-A,  26  P.W.R.  1911, 
Cr.  =  12  Cr.  L.J.  485  =  12  Ind,  Cas,  93. 

See  Penal  Code,  s.  193,  6  CL.R.  47. 

Causing  disappearance  ol,  of  murder — See 
penal  code,  s.  201,  2  A,  713, 

Consideration  of,  by  the  High  Court  in  revi- 
sion—See PENAL  Code,  s.  280,  lo  G.W.N, 
835  =  12  Cr.  L.J.  362  =  11  Ind.  Cas.  130. 


Evidence — continued. 

1. — General  —continued. 

Evidence  merely  amounting  lo  grave  suspi- 
cion, but  not  justifying  conviction — See  PenAI* 
Code,  ss.  300  and  302,  29  C.  483  =  6  C,W,N. 
596, 

Circumstantial  evidence— See  PENAL  CODE, 
s.  302,  11  C.W.N.  1085  =  6  Cr,  L,J.  304. 

Murder — Further  evidence  in  appeal— Inspec- 
tion of  spot— See  Penal  Code,  s.  302,  16  P. 
W.R  1911,  Cr,  =  12  Ur.  L.J.  412  =  11  Ind. 
Cas.  596. 

Suspicion  of  guilt— Inadmissible  and  hearsay 
evidence  admitted  and  used  to  the  prejudice  of 
accused  — Absence  of  reliable  evidence— Evi- 
dence of  motive  however  strong  if  can  take  the 
place  of  reliable  evidence — Approver's  evidence 
— Retracted  confession — Corroboration—  Evi- 
dence not  reliable  against  co-accused  if  may  be 
relied  on  for  conviction  of  an  accused  for 
abetment — See  PENAL  CODE,  ss,  302  109  17 
CW.N.  1110=14  M.L.T.  263  =  1913  M.w'.N. 
806=15Bom.L,R  9i0=  25  M.L.J.  518  =  2  Bom 
Cr.  C.  123=18  C.L.J.  265=  14  Cr.  L.J,  577  = 
21  Ind.  Cas.  369  =  11  AL  J.  881  =  36  M   501. 

Gang,  belonging  to  a— Of  previous  conviction 
— Evidence- See  PENAL  CODE,  s.  401,  14  Bom,* 
L,R   373  =  15  Ind.  Cas.  811  =  13  Cr,  L.J,  539  = 
1  Bom.  Cr.  C.  136. 

Demeanour  of  witness— See  Penal  CODE 
s.  420,  9  Cr.  L.J.  261  =  1  8.L.R.  20.  Cr, 

Of  adultery— See  PENAL  CODE,  s.  497, 
A,W.N,  1883,   129. 

Proof  of  marriage  —  See  PENAL  CODE, 
s.  498,  3  0.C.  342, 

Value  of  first  report  to  the  Police— Admission 
of  its  certified  copy  in  revision— Report  falsify- 
ing prosecution  story— Acquittal— See  PENAL 
Code,  s.  498,  29  P.W.R.  1911.  Cr.  =224  P. 
L.R.  1911  =  12  Cr.  L  J.  500  =  12  Ind.  Cas.   220. 

See  Penal  Code,  s.  498,  2  S.L.R.  22,  Or 
=  10  Cr.L.J.  235. 

See  Police  report.  Rat.  Un.  Cr,  C.  23  = 
Cr.  Rg.  17-9-1869 

Proof  of  previous  convictions — See  PREVIOUS 

Conviction,  Coim.  Dig.  Cr.  12  of  1873, 

Suspicion  insufficient  for  conviction  —  See 
Prosecution,  5  C.P.L.R.  Cr.  11. 

See  Revision  —  acquittals,  5  ML.T 
258. 

Supplementary  evidence  —  Recording — See 
Sanction   to   prosecute  —  Conditions 

REQUISITE  for    GRANT  OF   SANCTION  ETC., 
Rat,  Un.  Cr.  C-  629  =  Cr.  Rg.  54  of  1892. 

See  SANCTION  TO  PROSECUTE— NOTICE 
OF  SANCTION,  9  C.L.J.  690=13  C.W.N.  942  = 
10  Cr.L.J.  150  =  36  C,  808  =  2  Ind.  Cas.  697. 

Duty  of  Magistrate  to  record  evidence  on 
which  order  for  security  based — See  SECURITY 
FOR  GOOD  BEHAVIOUR,  Colm,  Dig.  Cr.  20  of 
1874. 

See  SECURITY  PROCEEDINGS,  6  A.  132. 
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Evidence — continued. 

1. — Qenersil— concluded. 

Recorded  by  Assistaur  Sessions  Judge — 
Judgment  by  Sessions  Judge  —  Legality — See 
SESSIONS  Trial,  lO  A.L.J.  473  =  13  Cr  L.J. 
861  =  17  Ind.  Cas,  797  =  35  A.  63, 

Change  of  Judge—Evidence  recorded  by  one 
Judge  and  orders  passed  by  another — Validity — 

See  Sessions  Trial,  8  C.L.J,  59  =  4  M.L.T, 
148  =  8  Cr  L.J.  121. 

See  Stolen  Property,  5  N,w.p.  150. 

Substance  of  evidence,  meaning  of  —  See 
SUMMARY  Trial,  4  L.B.R.  338  =  9  Cr.L.J.  23, 

Evidence  recorded  by  Magistrate  on  the  order 
of  officer  initiating  the  prosecution — Conviction 
based  thereon— Legalitj — See  TRIAL,  7  8,L.R. 
82  =  15  Cr.  L.J.  375  =  23  Ind.  Cas.  743. 

See  Withdrawal  of  Charge,  5  Ind.  Cas. 
21. 

2. — Admissibility  of  Evidence. 

iSee  Evidence  Act,  1872,  ss.  5,  55. 

(1) — Evidence,  adtnissibility  of. — Evidence, 
otherwise  admissible,  cannot  be  excluded  at  a 
trial  merely  on  the  ground  that  the  evidence 
shows  that  the  prisoner  against  whom  it  is 
g^en  has  committed  some  other  offence  with 
which  he  was  not  charged  at  the  trial.  QUEEN- 
Empress  v.  Mulua,  a  A.  502  =  A.W.N. 
1892,  95. 

(2) — Notes  of  evidence  taken  by  a  Magistrate 
at  trial — Sufficiency  thereof  as  ground  of  transfer 
of  case. — Held,  that  the  notes  of  evidence  taken 
by  a  Magistrate  at  the  trial  were  sufficient 
materials  to  decide  the  question  of  the  advisa- 
bility of  transferring  a  case.  QUEEN  v. 
Hadjee  Jeebun  BUX,  1  C.  354, 

(B)~- Deposition  of  accused — Admissibility  in 
evidence  against  him  in  subsequent  proceeding, 
condition  of. — A  deposition  by  an  accused  person 
is  inadmissible  in  evidence  against  him  in 
another  proceeding  without  proof  of  his  identity, 
Queen-Empress  v.  Durga  Sonar,  11  C. 
580.  [F.,  L.B.R.  (1893—1900),  70;  B..  26  A. 
108.  P. C.  =6  Bom.  L.R.  233  =  8  C W.N.  241  ; 
D.,  3  L.B.R.  208.] 

(4) — Evidence  of  co-accused. —  Where  two 
persons  were  jointly  accused  of  theft,  but  the 
Magistrate  issued  process  against  one  of  them 
only,  the  evidence  of  that  person,  against  whom 
process  was  not  issued,  adduced  on  behalf  of 
the  accused  who  was  on  his  trial,  was  held  to 
be  admissible  in  evidence.  MOHESH  CHANDRA 
KOPALI  V.  MOHESH  CHUNDER  DASS.  10  C.L. 
R.  553.  (6  W.R.  Cr.  91.  1  B.  610.  D.)  [Appr.,  4 
N.L.R.  81  =  8  Cr.  L  J.  20  ;  R..  16  B.  661,  33  C. 
1353  =  4  Cr.  L.J.  145  =  10  C.W.N.  962,  100  P. 
L.R.  1902  =  12  PR.  1902,  Cr.] 

(5) — Report  of  Chemical  Examiner — Grim. 
Pro.  Code  (1861),  s  370.— The  report  of  a 
Chemical  Examiner  is  evidence  in  a  criminal 
trial,  if  it  bear  the  signature  of  the  Examiner. 
The  original  should  be  oroduced.  QUEEN  v. 
BISWAMBHAR  DAS,  6  B.L.R,  fipp.  122  =  15 
W.R.  Cr.  49. 


v/de/ice— continued, 

— -2.— Adraissibility  of  Evidence — continued, 

(6) — Report  of  Chemical  Examiner. — The  Che- 
mical Examiner's  report  can  be  read  and  acted 
upon  as  evidence  by  Magistrates  as  well  as 
Sessions  Judges.  HIGH  COURT  PROCEEDINGS, 
23RD  December,  1870,  6  M.H.C.  App,  li. 

(7) — Dacoity — Dainages — Suit  against  approv- 
er— Confession  and  evidence  at  criminal  trial, 
if  admissible— Crim.  Pro.  Code  {Act  V  oi  1898), 
s.  339 — Sessions  Court's  finding,  if  binds  Civil 
Court — Civil  Court  suit,  if  barred — Merger  of 
tort  in  felony,  rule  of — Applicability  in  India 
—Civ.  Fro.  Code  (Act  XIV  of  1882;,  s.  11.— 
Held,  that  the  confession  and  sworn  evidence 
of  an  approver  in  a  criminnl  trial  for  dacoity 
are  admissible  in  evidence  against  him  in  a  suit 
for  damages  brought  against  him  by  the  com- 
plainant for  having  instigated  the  dacoity. 
Held,  further,  that  the  Civil  Cr'urt  could  act 
upon  sach  statements,  even  though  the  Sessions 
Judge  did  not  think  u  safe  to  convict  the  ac- 
cused upon  such  statements.  "  The  conditions 
for  receiving  and  acting  on  evidence  in  Civil 
Courts  are  very  different  to  those  governing  the 
procedure  of  Criminal  Courts.  Especially  is 
this  the  case  with  respect  to  the  statements  of 
accused  persons  and  accomplices."  Having 
regard  to  the  provisions  of  s.  11  of  the  Civ.  Pro. 
Code,  the  fact  that  the  criminal  trial  bad  not 
resulted  in  a  conviction  of  the  accused  was  no 
bar  to  the  institution  of  the  civil  suit  against 
him.  Keshab  Nath  Bhattacharya  v. 
Maniruddin  Sarkar,  13  CW.N.  501. 

(8) — Evidence  of  absent  ivitness,  admissibility 
cf. — The  evidence  of  absent  witnesses,  as  record- 
ed by  the  Magistrate,  is  admissible  only  under 
exceptional  circumstances,  and.  in  such  cases, 
the  Sessions  Judge  should  satisfy  himself  that 
the  witness  is  either  dead  or  that,  for  any 
sufficient  cause  his  attendance  cannot  be 
procured.     1  W.R.  Cr.  Letters,  6. 

(9) — Evidence  of  improved  circumstances — 
Admissibility  of. — Evidence  of  the  improved 
circumstances  of  an  accused  person,  after  the 
commission  of  the  offeuca  of  which  he  has  been 
convicted,  is  admissible,  and  evidence  on  this 
very  important  point  must  be  produced  before 
the  Sessions  Judge.     1  W.R.  Cr.  Letters,  ?, 

{\0)— Medical  evidence. — In  a  charge  of  volun- 
tarily causing  hurt  with  a  dangerous  weapon, 
held,  that  medical  evidence  should  be  recorded 
to  ascertain  the  nature  and  extent  of  the  hurt 
caused.  QueEN-EMPRESS  v.  NGA  SEIK,  U, 
B.R.  1897-1901,  Vol   I,  318. 

(11) — Circumstantial  evidence — Conviction — 
Process  of  elhninaiion — Statements  of  accused  in 
Police  custody — Their  inadmissibility — homici- 
dal mania— Proof  of.-K  conviction  based  upon 
circumstantial  evidence,  in  the  absence  of  direct 
evidence,  is  good.  And  when  two  parsons  are 
suspected  of  having  committed  a  crime  and 
when  attendant  circumstances  show  that  one 
cannot  have  committed  the  deed,  the  Court 
may  infer  that  the  other  must  have  committed 
it.  Sankaran  Nair,  ./.—Statements  by  accused 
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Bv/dence— continued. 

2.-— Admissibility  of  Evidence — concluded. 

persons  made  while  in  Police  custody  are 
notoriously  untrustworthy  and  no  reliance  can 
be  placed  on  such  atatements.  Sadasiva  Iyer,  J. 
— Homicidal  mania  need  have  no  motive  to 
perpetrate  the  crime  ;  and  the  chief  evidence  of 
the  existence  of  insanity  appears  to  be  in  the 
act  itself.  VAITHINATHA  PILLAI,  1912  M.W. 
N.  825  =  14  Cp.  L.J.  455  =  20  Ind.  Caa.  721. 

(12) — Admissibility  —  Letter  self-disserving — 
Letter  interctpted — 'Import^ — Bengal  Excise 
Act  V  {B.C.  of  1909),  ss.  2  (12),  46,  61— Articles 
intercepted  by  Customs  House,  if  brought  into 
Bengal. — A  letter  written  by  an  accused  person, 
when  self-diaserving,  is  prima  facia  evidence 
against  him,  if  it  relates  distinctly  to  a  relevant 
point ;  it  is  not  necessary  that  it  should  be 
signed  ;  it  is  enough  if  it  is  traced  to  the  writer, 
and  it  is  admissible,  though  it  may  have  been 
intercepted  or  surreptitiously  detained  and 
opened  and  never  in  fact  reached  the  addresses. 
(2  C.  and  P  418,  F  ;  (1875)  1  Q.B.D.  19,  B.) 
The  fact  that  a  reply  from  Porter  &  Co.  posted 
immediately  after  the  telegram  purporting  to 
be  sent  by  C.  Barker  and  referring  to  the 
telegram,  was  addressed  to  the  accused,  is  a 
relevant  fact  under  s.  11.  Evidence  Act,  and 
cogent  evidence  to  show  that  the  accused  was 
the  sender  of  the  telegram.  The  term  '  import ' 
as  used  in  the  Bengal  Excise  Act  has  a  very 
wide  significance-  Thoxigh  an  article  may  be 
actually  within  the  geographical  limits  of 
Bengal,  it  cannot  be  said  to  have  been  brought 
into  Bengal,  if  it  has  been  intercepted  at  the 
Customs  House.  C.  H.  BOOTH  v.  EMPEROR, 
18  C.L.J.  567  =  18  C.W.N.  386  =  22  Ind.  Cas. 
179  =  15  Cp.  L.J.  35  =  4l  C.  548. 

Extract  from  Gazetteer — Admissibility  in — 
See  Grim.  Pro.  Code,  1898,  s.  no,  16  C.L.J. 
467  =  18  Ind.  Cas.  149  =  14  Cr.  L.J.  5  =  17  C.W. 
N.  238. 

Documents  found  in  possession  of  accused — 
Admissibility— Setf.  DOCUMENTS,  39  0.  119  =  15 
Ind.  Cas.  65  =  13  Cr.  LJ.  433. 

Using  forged  document— Production  of  copy 
of  document — Evidence  given  before  Civil  Court 
when  inadmissible  in  evidence  —  Improper 
admission  of  evidence  when  a°  ground  for 
revival  of  conviction— See  FORGERY,  6  W.R. 
Cr.  41. 

Statement  by  accused  (sepoy)  in  answer  to 
question  by  Commanding  Ofi&cer  when  in 
custody,  if  admissible — See  SS.  53,  and  54, 
VIC.  C.  37,  18  C.W.N.  705  =  15  Cr.  L.  326  = 
23  Ind.  Cas.  678.  P.C, 

3.— Non-admissibility  of  Evidence. 

(1) — Wliether  evidence,  not  admissible,  can  be 
received  as  corroborative  proof.  —  Evidence, 
which  is  not  admissible,  cannot  be  received  as 
corroborative  proof.  CROWN  PROSECUTOR  v. 
SHAM  SUNDER,  1  N.W.P.  310. 

(2) — Evidence  of  previous  information  about 
offence  —  Admissibility. — A    statement      by    a 


Bvideace — continued. 

3.— Non-admissibility  of  Evidence— cid. 

police  constable  that  he  had  previous  informa- 
tion that  the  particular  ofience  was  about  to  be 
committed  should  not  be  admitted  as  evidence 
against  the  accused.  REG.  v.  Chind,  8  B.H.C. 
Gf.  164. 

(3) — Evidence  of  general  reputation  in  a 
charge  of  defamation, — Where  the  question  of 
the  truth  of  definite  charges  was  in  issue  in  a 
case  of  defamation,  the  Court  would  not  be 
wrong  iu  law  in  rejecting  evidence  of  general 
reputation  and  also  in  refusing  consideration 
to  what  had  been  published  on  former  occa- 
sions. EEG.  v.  KIKABHAI  PARBHUDAS,  9  B. 
H.C.  451. 

(i)— Prosecution  based  on  hearsay  evidence — 
Admissibility  of  evidence. — In  a  certain  case, 
the  evidence  for  the  prosecution  consisted  of 
the  information  given  by  one  N  to  an  Inspec- 
tor of  Police,  which  information  was  reprodu- 
ced by  the  Inspector  on  behalf  of  the  prosecu- 
tion. The  defence  objected  to  the  admissibility 
of  such  evidence  on  the  ground  that  N  was  not 
examined  as  a  witness  in  the  case.  The 
Magistrate,  however,  disposed  cf  the  objection 
by  saying  that  "the  information  received  from 
N  was  so  compleie  as  to  bring  all  the  circum- 
stances of  the  case  to  light  without  any  further 
evidence  being  called  by  the  prosecution,"  that 
"the  facts  elucidated  by  the  Police  Inspector 
in  hia  evidence  are  neither  disputed  nor  dis- 
proved by  the  defence  "  and  that  "  N  seems  to 
be  one  of  the  keepers  of  a  common  gaming 
house  and,  as  a  general  rule,  very  little  can  be 
expected  from  such  a  witness."  Held,  that  the 
reasons  given  by  the  Magistrate  were  not  suffi- 
cient for  admitting  the  evidence  of  the  Police 
Inspector,  and  that  it  lay  on  the  prosecution 
to  prove,  by  legally  admissible  evidence  the 
facts  which  were  alleged  to  constitute  the 
offences  charged.  QUEEN  EMPRESS  v.  VlJU- 
BHAI  PARMANDAS,  1  Bom.  L.R.  433. 

{5}— Hearsay  evidence — Admission. —  Neces- 
sity of  caution  in  receiving  evidence  of  admis- 
sions and  of  excluding  hearsay  evidence  illus- 
trated. QUBEN-EMPRESS  v.  NGA  TA  LOK, 
L.B.R.  1872— iB92,  350. 

{<o\— Evidence  of  surgeon  from  notes  of  another 
surgeon,  if  permissible. — A  Sessions  Judge  is  not 
authorised  to  allow  a  surgeon  to  describe  the 
post  mortem  appearances  of  the  deceased  merely 
from  knowledge  acquired  by  him  from  the 
perusal  of  the  notes  prepared  by  anotber  sur- 
geon. QueenEmpress  v.  Savla,  Rat.  Un. 
Cp.  C.  549. 

(7) — Evidence  upon  commission  taken  upon 
otder  by  committing  Presidency  Magistrate  — 
Trial  before  High  Court — Admissibility,— 'Rvi- 
dence  taken  upon  commission,  by  an  order  of 
the  Presidency  Magistrate  that  committed  the 
case  to  the  High  Court,  would  not  be  admissible 
in  the  trial  before  the'High  Court ;  for  such  to 
be  admissible,  it  must  be  shown  tbat  it  was  so 
taken  upon  an  order  by  the  High  Court  itsel 
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Evidence — continued. 

3. — Non-adrai&Bibility  of  Evidence— cid- 

or  that  it  is  admissible  under  s.  33  of  the  Evi- 
dencpi  Act.  EMPRESS  v.  DaBEB  PERSH.AD,  6 
C.  532.     [fl.,  19  C.  113.] 

(8) — Reports  of  post  mortem  examination — 
No  evidtnce.  —  The  report  of  a  mfdical  man  on 
his  post  mortem  extiminatiou,  though  it  may 
be  used  to  refresh  his  memory  when  giving 
evidence,  cannot  be  treated  as  evidence,  and 
no  facts  can  be  taken  from  it.  ROGHUNI 
SINGH  V.  EMPRESS,  9  C,  453  =  11  C.LR.  569. 
[E  ,  16  G  P.L.K.  122.] 

(9) — Post  mortem  report  — A  pout  mortem  report 
is  not  admissible  as  evidence  except  to  cotitradict 
the  offi.'er  who  made  it,  and  it  may  be  used  by 
that  ofScer,  when  under  examination,  for  the 
purpose  of  refreshing  bis  mfraorv-  QURBN- 
EMPRESS  v.  JaDUB  Das,  27  G.  295  =  4  C.W.N. 
129. 

(10)  — Post  mortem  report. — The  post  mortem 
report  could  not  be  used  as  evidence  in  the 
Sessions  trial,  except  by  way  of  refreshing  the 
memory  of  the  person  who  made  it,  or 
to  contradict  him.  Ram  SARUP  Rai  v. 
Emperor,  6  C.W.N.  98. 

(11) — Report  in  post  mortem  register. — The 
report  made  by  a  Civil  Surgeon  in  the  post 
mortem  register  of  a  post  mortem  examination 
held  by  him  and  the  statements  made  by  the 
Assistant  Surgeon  about  the  correctness  of  the 
entries  without  personal  knowledge  thereof  are 
inadmissible  in  evidence.  U  VVE  v.  QDBEN- 
Empress,  L.B.R.  1893—1900,  39. 

(12)— Crm.  Pro.  Code  (l8S'i),  s  510-Report 
of  "  Additional  Chtmical  Examiner — S.  510 
of  the  Code  enacts  that  a  document  purporting 
to  be  a  report  under  the  hand  of  the  "  Chemi- 
cal Examiner  or  Assistant  Chemical  Examiner" 
may  be  used  as  evidence  in  an  enquiry  ;  but  a 
certificate  signed  by  a  person  styling  himself 
"  Additional  Chemical  Examiner"  does  not 
come  under  the  section,  and  cannot  be  received 
in  evidence.  Queen-EMPEESS  v.  AUTAL 
MUCHI,  10  C.  1026. 

(13) — Depositions  before  committing  Magis- 
trate, statement  o/Muktear  as  to  faultiness  of — 
Refusal  by  Sessions  Judge  to  admit,  propriety 
of. — Where  a  Sessions  Judge,  relying  upon  a 
general  statement  made  by  a  Muktear  that 
certain  depositions  were  not  properly  taken  by 
the  committing  Magistrate,  refusiil  to  allow 
them  in  evidence  to  contradict  the  statements 
made  by  these  witnesses  before  the  Sessions 
Court,  although,  no  objection  to  their  admission 
was  taken  on  behalf  of  the  Crown,  and  the 
trial  resulted  in  the  conviction  of  the  accused, 
held,  that  the  conviction  must  be  set  aside  and 
.a  retrial  ordered.  ADYAN  SiNGH  v.  QUEEN- 
EmPRESS,  13  C.  121. 

(14! — Proposals  of  compromise,  no  evidence 
of  guilty  knoivledge  against  the  accused. — Evi- 
dence relating  to  proposals  of  a  compromise 
during  the  pendency  of  the    case  ought  not,  in 


Evidence — continued. 

3.— Non-admisBibility  of  Evidence — cid. 

the  exercise  of  a  proper  discretion,  to  be  allow, 
ed  to  po  in  as  evidence  of  guilty  knowledge 
against  the  ac-uped  ABBAS  PEADA  v.  QUEBN 
Empress.  23  C.  736  =  2  C.W  N.  484  [R.,  44 
P.W.R.  1913.  Cr.=  l9  Ind  Gas.  1004=14  Cr. 
L.  J.  316  =  2i4  P.L  R.   1913.] 

(15)— Cnm.  Pro.  Cede  1P72,  s.  126,  s-  172 
of  Crim.  P>o.  Code  11^^98)  —Police  di'iries  arid 
reports  -  Inspectnr' s  diary.-  Tha  diary  of  a 
Police  Inspf  ctor  is  not  evidence.  In  the  matter 
of  ABDUD  GUFFOOR,  10  C.L.R.  54. 

(16) — Police  diary. — Diaries  kept  by  police 
officers  are  not  original  evidence.  NERAVALI 
Nandaiya,  Appellant,  2  Weir  143. 

(17) — Police  reportt. — Police  reports  are  not 
evidence  and  should  not  be  treated  as  such, 
though  some  of  the  Subordinate  Courts  are  too 
fond  of  doing  so  ;  it  is  a  practice  to  be  condem- 
ned find  avoided  KalandaR  v.  EMPRESS, 
P.L.R.  1900.  p.  71.  Cr. 

(18) — Evidence  before  committing  Maqistrate, 
not  used  at  trial — Admissibiliiy  in  appeal. — 
Evidence  taken  before  a  Magistrate,  but  used 
at  the  trial,  cannot  be  referred  to  on  appeal. 
Queen  v.  Wazira,  8  B.L.R  App.  63=  17  W. 
R.  Cr.  5. 

(19)— Finding  of  criminal  court — Effect  on 
civil  court— Practice  —  Held,  iha,t  the  evidence 
of  assault  taken  in  the  Criminal  Court  was  no 
evidence  on  which  the  judge  of  the  Civil  Court 
was  in  this  case  entitled  to  rely,  that  he  had 
jurisdiction  to  determine  the  fact  of  assault  and 
was  bound  therefore  to  take  the  evidence  on 
record  in  bis  own  Court  on  either  side,  ard  come 
to  a  determination  upon  that  evidence.  ALI 
BUKSH     DOETOR    v.     SHAIKH     SUMEEROOD- 

BEEN,  12  W.R.  477  =  4  P.L.R.  A.C.  31 

(20) — Available  evidence  not  given  at  trial — 
Admissibility  of  such  an  appeal. — The  High 
Court  would  not,  on  appeal,  receive  evidence 
which  was  available  on  the  trial  in  the  Court 
below,  when  the  prisoner  deliberately  elected 
not  to  give  evidence  in  reply  to  the  case  made 
against  him.  QUEEN  v  MaDHUB  CHUNDER 
GIRIMOHUNT,  21  W.R    Cr.  13. 

(21)— Evidence  taken  in  one  procefding — 
Admissibility  in  another  proceedihg  — Where 
evidence  has  been  given  in  one  case  upon  the 
issue  raised  in  that  case,  nothing  cm  fo  more 
dangerous  than  to  take  that  evidence  and  apply 
it  in  another  case  in  which  other  issues  arise. 
Where  a  legal  practitioner  was  obargnd  with 
certain  acts  of  professional  misconduct  in  con- 
nection with  a  case,  in  which  he  bad  been 
engaged,  and  the  records  in  that  case  and  in 
some  other  proceeding  were  put  in  thi-:ir  entirety 
and  treated  as  evidence  in  the  proceeding,  'neld, 
that  the  proceeding  was  irregular.  In  re 
HENRY  LEWIS  LUBECK,  13  ML  J.  432=^1 
M  L.T.  17  =  7  Bom.  L  R  894 -=2  A. L.J.  800=2 
C.L.J.  421  =  10  CW.N   67  =  33  C.  151,  PC. 

(22) — Inference  drawn  from  evidence  inane 
case,  whether  can    be  precedent  in  '.another. — 
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EvWence  — continued. 

——3.-  Non-admissibility  of  Evidence — ctd. 

The  finding  of  fact  and  the  inferences  drawn 
irom  it  upon  the  evidence  given  in  one  case 
form  no  precedent  for  another  case,  in  which 
the  evider.ce  is  diSerent  and  another  mind  is 
occupied  with  drawing  inferences  from  it. 
Umar  Din  v.  Empress,  12  P.R.  1891.  Cr. 

(23) — Dying  declarations— Their  admissibi- 
lity—  Manner  of  proving  them. — Dying  declara- 
tions are  not  admissible  in  evidence,  unleps  they 
are  proved  by  the  Magistrate  who  recorded  them. 
Although  recorded  by  a  Magistrate,  in  the 
absence  of  the  prisoner,  the  mere  production  of 
them  is  not  proof  that  they  were  made,  so  as  to 
make  thfm  legal  evidence  against  the  prisoner. 
In  re  SiNGA,    2  Weir,  339. 

(24) — Dying  declaration,— The  sx,di,ievaent  of  a 
deceat-ed  person  though  recorded  by  a  Magistrate 
must  be  proved  in  the  usual  way  by  calling  the 
Magistrate  or  clerk  who  took  it  down.  The  law 
does  not  provide  that  the  mere  signature  of  a 
Magistrate  shall  be  a  sulBcient  authentication 
of  such  a  document,'and  it  is  obviously  desirable 
that  the  person  who  took  the  statement  should 
be  subject  to  cross-examination  as  to  the  dying 
man's  state  of  mind  when  he  made  it,  and  as 
to  the  other  circumstances.  RAM  LOOCHUN  v. 
<3UEEN-EMPRESS,  L.B.R.  1872-1892,  157. 

(25) — Statements  made  before  a  Magistrate 
ather  than  the  committing  officer, — In  a  Sessions 
trial,  receiving  m  evidence  the  statements  of 
persons  made  before  a  Magistrate,  who  was  not 
the  committing  cfficer,  is  ilhgal  in  the  absence 
of  any  proof  that  they  were  so  made  ;  the  mere 
signature  of  a  Magistrate  is  not  sufficient  in 
law  to  authenticate  such  statements,  as  these 
are  not  the  records  of  the  evidence  given  by  a 
witness  in  a  judicial  proceeding.  CROWN  v. 
Kamta,  S.  C.  30,  Oudh. 

{26)— Relevancy  of  statement  of  accused  ivho 
were  previously  tried. — The  statements  made  by 
accused  persons  who  were  previously  tried  are 
irrelevant  ;  if  their  evidence  was  required,  it 
should  have  been  taken  in  the  presence  of  the 
accused,  or,  on  commission,  if  such  a  procedure 
were    under    the    circumstances     permissible. 

Empress  v.  Dhanlia  Bhill,  5  C.P.L.R. 
3,  Cf. 

(27)  -  Panchnama — Statement  of  accused  con- 
tained tn  panchnama — Panchnama  not  admis- 
sible in  evidence. — The  Court  should  exclude 
from  the  record  of  a  case,  panchnamas  contain- 
ing statements  by  an  accused  which  are  clearly 
inadmissible  or  which  are  of  doubtful  admissi- 
bility. Emperor  v.  Ranchhod  Gokal,  13 
Bom.  L.R.  499  =  11  Ind.  Cas.  643  =  12  Cr.  L.J. 
429. 

(28)— S.  411,  I  P. C— Offence  under— State- 
ment made  to  Police. — A  statement  made  by  an 
accused  to  the  Police  as  to  how  he  came  by  the 
goods,  which  are  alleged  to  be  stolen  property, 
cannot  be  used  in  evidence  against  him,  when 
he  is  being  tried  for  an  oSence  under  s.  411  of 
he  Penal  Code.  KHUDA  BAKSH  v.  EMPEROR 
OF  INDIA,  11  P.L.R.  1905  =  2  Cr.  L.J.  128. 


Bvldence — continued. 

3.— Non-admissibility  of  Evidence— cW,. 

(29) — Evidence — Evidence  of  public  cfficer 
refusing  cross-examination— Evidence  Act  (I  of 
1872),  ss  35—45,  65  {a)  and  74.— The  accused 
was  convicted  of  having  forged  a  bond  purport- 
ing to  have  been  executed  on  the  31st  July  18R4. 
The  main  evidence  in  the  case  was  that  of  the 
store-keeper  in  the  office  of  the  Superintendent 
of  Stamps,  Calcutta,  to  the  effect  that  the 
stamp  paper  on  which  it  was  written  was  not 
manufactured  till  February  1st,  1690,  The 
witnes.s  deposed  that  hi.s  knowledge  was  based 
on  papers  received  from  the  India  Office,  and 
that  be  was  unable  to  give  a  copy  of  the  papers 
without  authorisation  from  his  superiors,  that 
there  were  marks  on  the  paper  by  which  he 
could  form  an  opinion  as  to  the  year  in  which 
the  paper  was  manufactured,  but  that  the 
mirks  were  private  and  that  he  was  prohibited 
by  his  superior  cfficer  from  pointing  them  oUt. 
It  was  objected  that  this  evidence  was  inad- 
missible, and,  if  admissible,  was  worthless  as 
the  witness  could  not  be  cross-examined.  Held, 
that  the  evidence  was  not  admissible,  and,  even 
if  it  were,  it  was  very  inconclusive,  owing  to 
the  refusal  of  the  cross-examination.  The 
witness  was  not  giving  evidence  as  an  expert, 
for  he  was  not  stating  an  opinion  on  any  of 
the  points  referred  to  in  paragraphs  45-50  of 
the  Evidence  Act;  and  his  knowledge  wnsbased 
on  the  papers  received  from  the  India  Office, 
and  those  papers  were  not  produced.  Granting 
that  those  papers  were  admissible  as  publio 
records  under  s?. 35  and  74  of  the  Evidence  Act, 
yet  they  could  only  be  proved  by  the  production 
of  the  papers  themselves,  Or,  by  secondary 
evidence  of  the  nature  described  in  s.  65  (a)  and 
they  could  not  be  proved  by  the  oral  evidence  of 
the  witness.  Oanga  RAM  v.  EMPEROR  OIF 
INDIA,  66  P.L.R.  1903  =  5  P.R.  1903,  Cr. 

i^O]— Penal  Code,s.  i98— Proof  of— Marriage. 
— In  a  case  of  enticing  away  a  married  woman, 
the  mere  denial  of  the  marriage  by  the  woman 
is  not  sufficient  evidence  to  discharge  the  accu- 
sed. The  evidence  given  in  a  Civil  suit  is  not 
admissible  as  proof  of  marriage  in  a  case  und,er 
s.  498.  I. P.O.  EMPRESS  v.  ALI  BAKSH,  3  P. 
R.  1881,  Cr. 

4.— Character  Evidence. 

See  EVIDENCE  ACT,  1872,  SS.  52—55. 

(1) — Evidence  of  bad  character. — Where  a 
man  is  being  tried  upon  a  specific  charge,  un- 
less within  the  four  corners  of  the  law,  proof  of 
a  previous  conviction  is  allowed  for  the  purpose 
of  proving  guilty  knowledge,  or  whatever  it 
might  be,  no  question  ought  to  be  permitted 
and  no  evidence  allowed  to  show  that  he  is  a 
man  of  bad  and  dishonest  character.  But  if 
the  accused,  at  bis  trial,  chooses  to  put  in 
issue  the  question  of  his  good  character,  it  is 
then  competent  to  rebut  such  evidence  by 
giving  evidence  of  general  evil  reputation. 
QUEEN-EMPRESS  V.  HUGHES,  14  A.  28  =  A. 
W.N.  1891,  170. 
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£v/£/eflce— continued. 

4.— Character  Evideace— continued, 

(2) — Evidence  of  good  conduct,— liio  import- 
ance can  be  attached  to  evidence  of  good 
character  when  the  ease  against  the  accused  is 
clear.  When  it  is  doubtful,  some  weight  must 
be  given  to  it.  QUEEN  EMPRESS  v.  NUR- 
MAHOMED,  8  B.  223. 

(3)— Evidence  of  bad  character,  as  affecting 
the  sentence — Evidence  of  departmental  punish- 
ments, admissibility  of  —  Evidence  Act,  ss.  54 
and  55  —  Evidence  of  previous  conviction,  ex- 
ception in  case  of. — Upon  the  convictioa  of  an 
accused,  the  Court  has  to  determine  what 
punishment  to  award,  and,  to  do  this,  should 
take  into  consideration,  not  only  the  nature 
and  gravity  of  the  ofience  committed,  but  also 
the  character  of  the  accused.  The  bad  charac- 
ter of  the  accused  then  becomes  a  fact  in  issue. 
Evidence  of  bad  character  being  admissible  as 
affecting  the  sentence,  evidence  may  be  given 
only  of  general  reputation  and  general  disposi- 
tion and  not  of  particular  acts  by  which 
reputation  or  disposition  is  shown.  Evidence 
as  to  previous  convictions  is  an  exception  to 
this  rule.  Evidence  of  departmental  punish- 
ment is  inadmissible    for    the    above    purpose. 

Nga  Po  Thaung  v,  Queen-Empress^  L.B.R, 
1893—1900,  352. 

(4) — Bad  character,  evidence  of, — Evidence  of 
bad  character  should  not  be  put  before  the  jury; 
but  is  only  for  the  consideration  of  the  Judge 
in  determining  the  sentence  to  be  awarded. 
Queen  v.  Mahima  Chandra  Das,  6  B.L.R. 
App.  108  =  15  W,e.  Cr.  37.  See  also  Queen  v. 
Beharee  Dosadh,  7  W.R.Cr.  7  ;  Queen  v. 
PHOOLCHAND  alias  Pholeel,  8  W.R.  Cr.  11 ; 
Queen  v.  Gopal  Thakoor,  6  W.R.  Cr.  72. 

{i.-a}—Bad  character  -  Evidence  of. — Evi- 
dence as  to  the  prisoner's  previous  conviction 
and  bad  character  and  of  the  bad  character  of 
his  relations  is  not  admissible.  If  a  persgn  is 
before  the  Court  as  a  witness,  his  evidence 
must  be  recorded  as  the  law  directs  ;  if  he  is 
not  a  witness,  and  is  not  examined  as  such,  the 
Judge  has  no  right  to  allude  to  his  having  made 
any  statement.  QUEEN  v.  PHOOLCHAND,  8 
W.R,  Cr.  11. 

{i-b)~ Character — Evidence — Remarks  as  im- 
proper admission. — As  to  the  remarks  on  the 
improper  admission,  at  a  Sessions  trial  with  the 
aid  of  Assessors,  of  a  Chowkeedar's  statement  as 
to  the  previous  bad  character  of  the  accused. 
'  QUEEN  V.  GOPAL  THAKOOR,  6  W.R.  Cr.  72. 

(5) — Evidence  of  bad  character. — It  is  impro- 
per to  allow  prosecution  witnesses  to  state  that 
the  accused  was  not  of  good  character.  REG. 
V.  TIMMI,  2  B  H  C.  123. 

(6) — Bad  livelihood — Criminal  Procedure 
Code  {ActY  of  1898),  s.  110,  els.  (d)  and  (/)— 
General  reptile,  evidence  of,  admissibility  of — 
Evidence  if  must  be  of  neighboiirs — Evidence  of 
misconduct  committed  long  ago,  value  of — Join- 
der of  charges  in  a  proceeding  under  s,  110 
—  S.    257    (1),     Criminal     Procedure     Cade, 


Bvideace — continued. 

4.— Character  Evidence— concluded. 

sufficient  compliance  with. — In  s.  110,  ol.  (/), 
Criminal  Procedure  Code,  a  man  of  desperate 
and  dangerous  character  means  a  man  who  has 
a  reckless  disregard  of  the  safety  of  the  person 
or  the  property  of  his  neighbours,  and  under  that 
clause  evidence  of  general  repute  is  not  admissi- 
ble in  evidence.  Evidence  of  acts  of  extortion 
committed  by  a  person,  unless  those  acts  were 
accompanied  by  acts  causing  danger  to  the 
person  and  properties  of  other  persons,  is  not 
sufficient  to  bring  his  case  within  cl.  (/)  of  s.  110, 
Criminal  Procedure  Code.  The  law  as  to  the 
joinder  of  charges  against  a  person  accused  of 
definite  offences  has  no  application  to  an  in- 
quiry under  s.  110  cl.  [d).  On  an  enquiry 
whether  the  defendant  is  a  habitual  offender, 
evidence  of  acts  of  misconduct  committed  by 
him  years  ago  is  admissible  in  evidence  as 
indicating  the  formation  of  the  habit,  but  such 
evidence  unless  supplemented  by  evidence  of 
misconduct  committed  by  the  defendant 
within  a  year  or  so  before  the  institution  of  the 
proceeding  under  s,  110,  Cr.  P,C.,  cannot 
justify  the  making  of  the  order  under  s,  118, 
Cr.  P.C.  When  the  person  against  whom 
proceeding  under  s.  110,  Cr.  P.C.,  is  instituted 
for  being  a  habitual  offender  is  a  well-known 
resident  of  a  city,  his  fellow-citizens  though  not 
living  in  his  immediate  neighbourhood  are 
competent  witnesses  to  prove  his  general  repute. 
It  js  a  sufficient  compliance  with  the  require- 
ments of  s.  257  (1),  Cr.  P.C.,  if  a  Magistrate 
while  rejecting  an  application  for  summoning 
further  defence  witnesses  states  facts  which 
have  led  him  irresistibly  to  the  conclusion  that 
the  application  was  for  no  other  purpose  than 
that  of  vexation  or  delay  or  defeating  the  ends  of 
justice  although  he  does  not  say  expressly  that 
the  application  was  for  that  purpose.  WAHID 
ALi  KHAN  v.  Emperor,  6  Cr.  L,JS  1  =  11  C. 
W.N.  789. 

See  Crim.  Pro  Code,  1898,  s.  IIO,  8  M.L. 
T.  246. 

See  Evidence  act.  1872,  ss.  14  and  54,  U. 
B.R.  1908,  2nd  Qr.,  Evidence  1. 

Evidence  of  bad  character — See  HABITUAL 
Offender,  5  O.C.  203. 

See  Penal  Code,  ss.  34,  141,  142, 147,  149. 
11  Cr.  L.J.  30  =  4  Ind.  Cas.  700  =  6  M.L.T.  17. 

Of  bad  character  —  See  PENAL  CODE, 
s.  401,  27  C.  139  =  4  C.W.N.  97. 

Trial  of  offence  under  s.  401,  Penal  Code 
— Previous  conviction  for  theft  or  in  bad 
livelihood  cases,  when  admissible — Evidence 
of  character  if  admissible.— flee  PENAL  CODE, 
s.  401,  15  C.W.N.  461  =  9  Ind.  Cas.  555  =  12  Cr, 
L.J.  97  =  38  C.  408. 

See  Security  for  good  behaviour,  3  M. 
238  =  2  Weir  54. 

Good  character  of  the  accused — Mitigation 
of  punishment— See  SENTENCE— GENERAL. 
16  C.  310. 

See  Unlawful  Assembly,  6  M.L.T.  17  = 
11  Cr.  L.J.  30  =  4  Ind.  Cas.  700. 
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Evidence — continued, 
5. — Dying  Declaration. 

See  Dying  declaration. 

See  Evidence— General. 

See  Evidence  act,  1872,  ss.  8,  32. 

(1) — Dying  declarations,  admissibility  of — 
Grounds — Ptnal  Code,  s.  396. — The  admission 
of  dying  deularatiious  is  not  limited  to  cases  in 
which  the  death  of  the  injured  party  is  the 
sole  object  of  the  inquiry.  It  is  admissible  in 
evidence  in  all  criminal  cases.  The  ground  on 
which  dying  declarations  arc  admitted  in 
evidence  is  that,  when  they  are  made,  the 
declarant  is  in  a  condition  in  which,  according 
to  the  experience  of  mankind,  it  is  not  less 
likely  that  what  he  says  is  true  than  if  it  had 
been  said  before  a  Magistrate  under  the  sanction 
of  an  oath,  and  in  the  presence  of  the  prisoners. 
Before  a  dying  declaration  can  be  received  in 
evidence,  it  must  be  distinctly  found  that  the 
person  who  made  the  declaration  knew  or 
believed  that  at  the  time  he  made  it  he  was 
dying  or  likely  to  die.  The  Magistrate  recording 
a  dyiug  declaration  should  put,  on  the  record 
of  the  statement,  the  answer  of  the  declarant 
to  a  question  touching  his  knowledge  or  belief 
regarding  his  approaching  death.  QUEEN  V: 
UJRAIL,  3  N.W.P.  212. 

(2) — Dying  declaration — Admissibility  of, — 
A  dying  declaration  recorded,  in  the  absence  o 
the  accused,  by  a  Magistrate,  other  than  the 
Magistrate  who  held  the  enquiry  preliminary 
to  commitment  to  the  Court  of  Sessions,  is  not 
admissible  in  evidence,  unless  and  until  it  has 
been  proved  by  the  Magistrate,  who  recorded  it. 
A  note  on  the  order  sheet  that  the  documeut  was 
admitted  without  any  objection  on  the  part  of 
the  accused  does  not  make  any  difierence. 
Panchu  Das  v.  Emperor,  34  C.  698  =  110. 
W.N.  666  =  5  Gr.  L.J.  «t27. 

(3) —  Dying  declaration,  admissibility  of,  in 
evidence^ — Where  the  declaration  of  a  person 
wounded  by  the  accused  in  committing  dacoity 
was  made  on  the  13th  August  1899,  and  he  died 
on  the  20th  of  that  month,  and  there  was  no 
other  evidence  to  prove  that  the  death  was 
caused  or  accelerated  by  the  wounds  received  at 
the  dacoity,  or  that  it  was  the  transaction 
which  resulted  in  his  death,  the  High  Court 
held  that  his  declaration  ought  not  to  have 
been  admitted  in  evidence.  IMPERATRIX  v. 
RUDRA,  25  B.  45  =  2  Bom.  L.R.  331. 

{i) — Dying  declaration,  adviissibiliiy  of  written 
record  of,  when  recorded  in  absence  of  accused — 
Evidence  Act  (1  of  1872j,  s.  32  (1).— The 
written  record  of  a  dying  declaration  is  not 
inadmissible  in  evidence,  becaui-e  it  was  recorded 
in  the  absence  of  the  accused  person.  Such 
writing  is  admissible  under  s.  32  (1)  of  the 
Evidence  Act  but  must  be  proved  in  the  ordinary 
way.  ABDUL  JALILY  v.  EMPRESS,  13  P.R. 
1886,  Cf. 

(5) — Dying  declaration — Document  contain- 
ing it  not  signed — Mode  of  proof  -Evidence  of 
person  who  heard  it— Necessity — Evidence  Act, 

160 


Evidence — continued. 

5.— Dying  Declaration— conimwed. 

s.  32,  Crim.  Pro.  Code,  s.  162.— Where  the 
document  containing  the  dying  declaration  was 
not  signed  by  the  deponent  and  the  Police 
officer  was  not  bound  by  law  to  take  it  down  in 
writing : — Held,  that  the  proper  method  of 
proving  the  oral  statement  of  a  dying  man  was 
by  the  oral  evidence  of  any  person  who  heard  it, 
that  person  being  allowed  to  refresh  his  memory 
by  reference  to  the  notes  he  made  or  read  at  the 
time.  (7  C,  P.  L.  R.  14,  D)  The  document  by 
itself  cannot  be  admitted  in  evidence  unless  it 
was  signed  by  the  person  making  the  declara- 
tion. With  his  signature  the  djcument  wou'd 
become  a  written  statement  of  the  kind  men- 
tioned in  the  beginning  of  S.  32,  Evidence  Act. 
Bagwan  v.  Emperor,  10  N.L.R.  19  =  15  Cr. 
L.J,  243  =  23  Ind.  Cas.  195. 

(6)— Crim.  Pro.  Code  (1898),  s.  612— Dying 
declaration,  how  to  be  proved — Evidence  Act, 
s.  32 — Declaration  elicited  by  questions  put  to 
{he  deceased — Retrial. — A  dying  declaration  was 
reduced  to  writing  under  the  supervision  of  a 
police  patel  who  questioned  the  dying  man,  and 
was  attested  by  the  panch ;  ac  the  trial,  it 
was  duly  proved  by  the  paiel  and  one  of  the 
panch,  and  was  not  objected  to  by  the  pleaders 
who  defended  the  prisoners.  Held  that  it  was 
not  necessary  to  order  a  new  trial  in  order  that 
the  kulkarni,  who  reduced  the  statement  to 
writing,  might  be  called  or  that  the  panch  and 
patel  might  repeat  the  words  used  by  the  dying 
man,  after  refreshing  their  memory  by  looking 
at  the  statement  reduced  to  writing  at  the 
time.  Queen-Empress  v.  Shettya,  2  Bom, 
L.R.  1129. 

(7) — Dying  declaration — Admissibility — Mode 
of  proof — Practice. — Dying  declarations  taken  in 
the  absence  of  the  accused  audnot  falling  under 
the  provisions  of  the  conditions  prescribed  by 
s.  512,  Crim.  Pro.  Code,  should  be  proved  by 
the  oral  evidence  of  some  witnesses  who  heard 
it  made,  they  being  at  liberty  to  refresh  their 
memory  by  referring  to  the  notes  made  by  them 
or  read  over  by  them  at  or  about  the  time  the 
statement  was  made.  Witnesses  should  not  be 
allowed  to  prove  a  dying  declaration,  as  if  it 
were  a  substantial  piece  of  evidence  in  the  case. 
The  relevant  fact  to  bu  proved  is  the  statement 
by  the  deceased,  and  that  statement  is  not 
the  document  made  by  the  Magistrate,  but  the 
verbal  statement  made  by  the  deceased  person. 
Where  the  statement  made  by  a  dying  person 
was  not  a  continuous  statement,  but  was  elicited 
in  answer  to  one  or  mora  questions,  the  docu- 
ment, to  be  really  of  use,  should  clearly  set 
out  the  exact  questions  put  and  the  answers 
made  to  them.  A  declaration  made  by  a  dying 
person  could  not  be  admitted  as  evidence  in 
the  case,  if  it  is  not  recorded  in  the  language  in 
which  it  was  made,  and  if  it  is  not  proved  as 
required  by  law.  KinG-EMPEROR  v.  MATHURA 
Thakur,  6  C.W.N.  72.  [F.,36C.  659  =  13 
C.W.N.  680==10Gr.  L.J.  186  =  2  Ind.  Cas.  841.] 

(8)— Evidence  of  dying  statement — Record  in 
the  presence  of  the  accused,  or  judicial  officer. — • 
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Evidence — continued. 

— —  5.— Dying  Declaration— coM^inwetZ. 

The  dying  statement  of  a  deceased  person,  if 
not  recorded  in  the  presence  of  the  accused, 
cannot  be  admitted  in  evidence  to  prove  the 
statement  ;  the  statement  may  be  proved  only 
in  the  ordinary  way  by  one  who  heard  it, 
with  recouri^e  to  the  writing  to  refresh  the 
witness's  memory  if  necessary.  In  the  mntier 
of  the  ppt'tion  of  Samiruddin,  EMPRESS  v. 
Samiruddin,  8  0.  2ll  =  10CLR.  11.  L^-, 
36  G.  659  =  13  G.W  N  68!  =10  Cr.L  J.  186  = 
2Ind.  Caa,  841,  6  C.W.N.  921;  Not  Appl,  9 
Cr.L. J.  156  =  4  P.W  R  1909.  Cr.  =  l  Ind.  Gas. 
100  ;  Expl,,  2  Weir  753.] 

(9) — Dying  dfclaration — Record  of  — Thoueh 
a  dying  declaration  may  be  made  in  the  absence 
of  the  accur-ed  or  of  a  judicial  officer,  yet,  when- 
ever it  ifl  possible,  the  de-'laration  should  be 
taken  b?  a  judicial  officer  as  a  guarantee  of  irs 
auihenticitv.  CROWN  v.  GhAZEE,  3  P.R.  1870, 
Cr. 

(10) — Dying  declaration,  record  of. — Where  a 
Btatemeni  made  by  the  deceased  as  a  dying 
declaration  had  been  used  a?  evidence  against 
the  accused,  though  the  Magistrate  who 
recorded  it  was  not  the  committing  Magistrate, 
and  though  it  was  not  recorded  in  the  accused's 
presence,  s.  80,  Evidence  Act,  was  held  to  have 
DO  bearing  on  ihe  question  of  the  admissibility 
of  the  statement,  and  the  document  was  held 
to  be  inadmissible  to  prove  the  truth  of  the  facts 
stated  therein.     Hashim  v.  EMPRESS,  9  P  R. 

1900,  Cr.  iNot  Appl.,  1  Ind.  Gas.  100  ; 
D.,  4  P.W.R.  1909,  Cr.] 

{ID— Dying  declaration,  record  of. — Where  the 
written  record  of  a  dying  declaration  was  made 
when  the  accused  was  absent,  held,  that  such 
writing  was  admissible  under  s.  32  (1^  Evidence 
Act,  but  that  it  must  be  proved  in  the  ordinary 
way.  EMPRESS  v.  GURDITTA,  18  P-R.  1886, 
Cr. 

(12) — Admissibility  of  statements  in  police 
reports  or  made  to  another  person  in  pclice 
enquiry, — Where  the  police  recorded  certain 
statements  relating  to  the  cause  of  the  death, 
made  by  the  deceased  during  the  investigation 
of  a  criminal  case,  held,  that  they  were  admis- 
sible in  evidence.  BaHAWALA  v.  EMPRESS, 
17  PR.  18S6,  Cr. 

(13) — Statement  by  deceased  mentioning  in- 
fliction  ot  loound  by  accused  to  another  deceased 
— Admissibility. — Where  the  deceased,  who  had 
not  himself  charged  the  accused  with  having 
wounded  him  stated  that  another  who  had 
died  was  stabbed  by  the  accused,  held,  that  such 
statement  was  not  admissible  under  s.  32  (1) 
Evidence    Act.    FAKIR    v.    EMPRESS,  17  P.R. 

1901,  Cr.  (2  B.C.  605,  8  Cox,  300,  R.)  [R.  and 
Dist.,  67  P.L.R.  1905.] 

{li)—  TnJcen  by  a  Magistrate— Attestation  not 
vtentioning  accused'' s  presence — Proof. — A  dying 
declaration  was  taken  down  by  a  Magistrate 
other  than  the  committing  Magistrate.  The 
Magistrate  had  not   reoorded  in  his  attestation 


Evidence — continued. 

5 — Dying  Declaration — continued, 

that  the  statement  was  taken  in  the  presence  of 
the  accused.  Held,  that,  before  such  a  state- 
ment could  be  used  against  the  accused,  it  was 
necessary  to  summon  the  Migistrale  to  attest 
in  Court  the  deposition  recorded  by  him,  and 
that  ha  should  be  examined,  in  the  presence  of 
the  accused,  as  to  the  circumstances  under 
wbioh  the  statement  was  r' corded.  ZARDAD  v. 
Empress,  29  P.R.  1887,  Cr. 

(15) — Weight  to  be  attached  to  dying  declara- 
tions.—  A  Court  should  receive  a  dying  declara- 
tion with  caution.  The  details  of  the  violence 
referred  to  by  the  deceased  might  have  occurred 
under  circumstances  of  confusion  and  surprise, 
tending  to  prevent  their  being  correctly  observ- 
ed. The  deceased  might  have  stated  his  in- 
ferences from  events  regarding  which  be  might 
have  arrived  at  a  wrong  conclusion.  Before  the 
dying  declaration  is  received  in  evidence,  any 
enmity  between  the  accused  and  the  deceased 
should  aho  be  taken  into  consideration.  ShERA 
V.  Crown,  117  P.R.  1866 ;  Sher  ali  v. 
Crown,  8  P.R.  1868,  Cr. 

(\6)— Evidence  Act,  s.  32,  sub-s.  (D— Dying 
declaration- -Value  of  trustworthy —  Murder — 
Plea  of  voluntary  drunkenness-  Indian  Penal 
Code,  ss.  85,  86  and  30'i—Held,  that  a  trust- 
worthy dying  declaration  alone,  made  by  a 
deceased  person  in  full  possession  of  the  facul- 
ties, and  proved  by  the  clearest  and  most  reli- 
able evidence  to  be  exact  words  of  the  person 
making  it,  and  corroborated  by  the  surrounding 
circumstances,  is  sufficient  to  support  a  convic- 
tion for  murder  under  s  802, 1.P.C.  Held,  also, 
that,  under  the  terms  ot  ss  85  and  86,  l.P.C, 
voluntary  drunkenness  in  no  excuse  for  com- 
mitting a  crime.  Karim  Khan  v.  CROWN, 
4  P.W.R.  1909,  Cr.  =  9  Cr.  L  J.  156  =  1  Ind. 
Cas.  100.     (9  P.R,  Cr.  1900,  D.) 

i\7)— Dying  declaration  made  by  signs — Pro- 
cedure.— Where  a  dying  declaration  is  made  by 
signs  in  response  to  questions  put,  it  is  admissi- 
ble in  evidence.  In  such  cases,  however,  the 
siatement  should  be  a  true  record  of  what,  in 
point  of  fact,  occurred,  and  should  bear  on  its 
face  the  questions  put,  and  the  nature  of  the 
gesticulations  made  in  response.  Also  the 
officer  who  recorded  the  statement  should  be 
called  as  a  witness  BUTA  v.  EMPRESS,  2  P. 
R.  1886,  Cr.  (26  P.R,  1885,  Or.  R.) 

(18) — Dying  declarations  —  Statement  of  de- 
ceased —  Rape, — The  dying  declaration  of  a 
deceased  person  held  relevant  on  a  charge  of 
rape,  QUEEN  v.  BISSORUNJUN  MOOKBRJEE, 
6  W  R,  Cr.  73, 

(19)— Dying  declarations— Statement  madeby 
deceased— Evidence  Act,  s,  82,  cl-  1-  Murder. — 
A  case  of  murder  where  the  statement  made  by 
the  deceased  before  his  neighbours  and  in  the 
presence  of  a  head  constable  was  admitted  as 
evidence  under  s.  82,  cl.  1,  Act  I  of  1872,  that 
section  providing  that  such  statement  is  rele- 
vant, whether  the  person  who  made  the  state- 
ment was  or  was  not,  at  the  time  it  was  made, 
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Evidence — coutinued. 

5. — Dying  Declaration — coyicluded. 

under     expectation     of     death.     QUBEN     V. 
DeGUMBER  THaKOOR,  19  W.R.  Cr.  M. 

(20)— Sessions  Court— Record  of. — The  dying 
declaratioQ  of  a  deceised  person  is  admissible 
as  part  of  the  Sessions  rei^ord.  QUBEN  v. 
SOYUMBER  BINGH,  9  W.  R.  Cr.  2  11  W.R. 
Gr.  2 

(21) — Procedure. — Pot  a  dying  declaration 
to  be  received  in  evidence  there  must  be  a 
finding  that  the  person  who  made  the  declara- 
tion knew  or  b-lieved  at  the  time  be  made  it 
that  be  was  dying  or  was  likely  to  dia.  A  Ses- 
sions Judge  who  observes  from  the  Magistrate's 
record  that  there  is  evidence  which  could  prove 
that  the  declaraiion  was  a  dying  declaration 
should  call  for  that  evidence.  Where  dying 
declaratioiis  are  made,  a  Magistrate  should 
examine  the  complainant  on  the  point  and 
record  the  question  as  well  as  the  answer  to  it 
upon  the  record  of  ihe  examination.  In  the 
case  of  SHEIKH  Tenoo,  15  W  R.  Cr.  11. 

{i2)— Evidence  Act,  s.  32 — False  deposition 
by  dicing  vten,  vilue  of, — Oases  are  not  uncom- 
mon in  this  country  of  false  deposition  being 
made  by  dying  men.  In  re  Madappa  Kone, 
SM.LT.  217  =  4  Ind.  Gas.  1127  =  11  Cp.  L.J. 
193. 

See  JUDGE,  P.L.R.  1900,  p.  69,  Cr. 

See  Penal  Code,  ss.  34,  302,  326,  13  C.W. 
N.  680  =  36  0.  659  =  2  Ind.  Gas.  841  =  10  Gr.  L. 
J.  186. 

When  to  be  believed  to  be  true  and  acted 
upon.— Se  Penal  Code,   ss.   147,  299,   325, 
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Cr.  LJ.  528. 
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6.— Expert  Evidence, 

See  Evidence— General. 

See  EVIDENCE  ACT,  1872,  ss.  45,  51. 

(1) — Evidence  of  expert- — Evidence  of  an  ex- 
pert should  bo  approached  wiih  considerable 
caution,  especially  where  much  depends  upon 
such  evidpnoe.  PaNCHU  MONDAL  v.  EMPEROR, 
1  C.L.J.  3a5=  2  Cr.  L.J.  311.  [F.,  13  Cr. 
L.J.  568  =  15  Ind.  Gas.  979=  147  P. L  E.  1912 
=  18  P. W.R.  !912,  Cr  ;  R.,  9  P.R.  1914,  Cr.] 

(•2) — Exierls,  opinion  of.— The  opinions  of 
expert.s  are  not  binding  on  the  jury,  for,  it  is 
with  tbe  jury,  and  nut  with  the  experts,  that 
the  determiuatiorj  of  the  case  rests.  The  weights 
due  to  their  tesumony  is  a  matter  to  be  deter- 
mined by  the  jury,  and  it  will  be  proportionate 
to  the  soundness  of  the  reasons  adduced  in  its 
support.  EMPRESS  v.  KALI  PRASANNA 
KABYABISHARAD,  1  C.W.N.  465. 

(3) — Opinion  of  experts  how  elicited. — The 
proper  mode  of  eliciiing  expert  evidence  of  a 
medicial  witness  of  the  latter  class  is  to  put  to 
the  witness,  hypothetically,  the  facts,  which  the 
evidence  of  the  other  witnesses  attempts  to 
prove,  and  to  ask  the  witness's  own  opinion  on 


Ev/deoce— continued. 

6.— Expert  Evidence — continued. 

those  facts.     ROGHUNI  S^^^GH  v.    EMPaESS, 
9  C.  455  =  11  C.L.R.  569  =  5  Shome  L  R.  47. 

(4) —  Bandwri'ing  —  Expert  evidci  ce,  —  To 
base  aconvioiiOQ  upon  the  opiuion  of  an  expert 
in  handwriting  is,  as  a  general  rule,  very  un- 
safe. SRIKANT  v.  KING-EMPEROR,  2  A  L.J. 
444  =  2  Cp.  L.J.  353.  [F.,  6  A.L.J.  184  =  9  Cr. 
L.J.  498  =  2  Ind.  Gas.  i54,  11  Or.  L  J.  114  =  5 
Ind.  Gas.  355=13  O.C.  1,  13  Cr.  L  J.  5fi3  =  15 
Ind.  Gas.  979=147  P.L.R.  1912  =  18  P  W.R. 
1912,  Gr.  ;  R..  36  M.  159  =  13  Or.  L.J.  226  =  14 
Ind.  Cas.  418  =  22  M.L.J.  270=11  M  LT.  93 
=  (1912)  M.W.N.  125,  22  M.L.J.  125  =  11  M. 
L.T. 93.] 

(5) — Expert  in  handwriting,  evidence  of— Con- 
viction based  on  opinion  of  expert— Circum- 
stantial evidence,  conviction  based  on. — In  the 
case  of  a  prosecution  based  upon  circumstantial 
evidence,  it  is  incumbent  on  the  prosecution  to 
show  that  it  is  impossible  to  explain  the  cir- 
cumstances oiherwise  than  upon  the  hypothesis 
of  the  accused  being  the  guilty  person.  Held 
that,  as  a  general  rule,  it  is  very  unsafe  to  base 
a  conviction  upon  tha  opinion  of  an  expert  in 
handwriting,  Where  according  to  the  opin- 
ion of  the  expert  there  was  no  marked  peculiari- 
ty in  the  handwriting  of  the  accused,  nor 
anything  tare  in  style  ;  Held,  th^t  in  such  a 
case  a  conviction  could  not  be  based  upon  the 
opinion  of  the  expert,  LalTa  Pr,.SAD  v.  KING 
Emperor,  13  O.C.  1=5  Ind.  Cas.  355  =  11  Cr. 
L.J.  114.     (2  A.L.J.  444.  6  A.L.J.  184,  R.) 

(6) — Proof  of  previous  conviction — Identifica- 
tion of  accused  —Certificate  of  offi  ers  in  charge 
of  Finger  Print  Bureau,  admis^iOilUy  oj. — The 
accused  was  convicted  of  theio.  He  had  three 
previous  convictions.  The  previous  convictions 
were  denied  by  the  accused,  and,  in  order  to 
prove  them,  the  prosecution  produced  certain 
finger  impression  slips,  and  the  finger  print 
instructor  at  Rangoon  was  called.  He  took 
impressions  of  the  accused's  fingers  in  Court, 
and  after  having  oomparcil  them  with  finger 
impressions,  on  sheets  he  produced  from  the 
finger  impression  bureau,  he  declared  that  the 
accused  must  be  the  man  whose  finger  impres- 
sions were  on  the  sheets  be  produced  and  whose 
previous  convictions  were  entered  on  those 
sheets.  He  did  not  personally  kuow  the  accused 
and  had  not  himself  taken  the  impressions  on 
the  sheets  he  produced.  Held,  the  previous 
convictions  of  the  accused  stated  on  the  slips 
were  not  proved  by  the  meie  prrduction  of  such 
slips.  HULOST  V.  KING-EMFEROR,  4  L.B.R. 
125  =  7  Cr.L.J.  406. 

(7) — Expert  opinion  of  thumb  hnpressions — 
Evidentiary  value — Poiver  vf  jwy  to  reject  the 
expert  evidence. — Where  the  thumb  impressions 
on  a  document  were  blurred,  and  many  of  the 
characteristic  marks  were  far  from  clear,  render- 
ing it  difficult  to  trace  the  marks  enumerated 
by  an  expert  witness  as  demonstrating  the 
correspondence  between  the  thumb  impressions 
in  the  document  and  those  made  by  the  accused 
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Evidence— oontinxxed. 

6  —Expert  EYidence— concluded. 

in  Court:  ]ield,  that,  under  the  circumstances  of 
the  case,  the  evidence  waa  not  reliable  and  the 
jury  were  right  in  not  accepting  the  evidence  of 
the  expert  as  conclusive.  Per  Henderson,  J. — 
Where  the  evidence  to  corroborate  the  testimony 
of  an  expert  witness  is  of  an  unreliable  charac- 
ter it  is  not  proper  to  accept  his  evidence. 
Though  the  evidence  afforded  by  the  correspond- 
ence of  thumb  impressions  is  ordinarily  of 
great  value,  it  would  be  unsafe  to  convict  on  the 
mere  result  of  a  critical  examination  of  the 
thumb  impressions  made  by  an  expert.  Per 
Geidt,  J. — A  jury  is  not  bound  to  accept  the 
opinion  of  an  expert  upon  thumb  impressions 
without  corroboration  of  their  own  intelligence 
as  to  the  reasons  which  guided  him  to  his 
conclusion.  EmI'EROR  v.  Abdul  HamID,  32 
C.  759  =  9  C.W.N.  520  =  2  Cr.L  J.  259.  [Z2.,  9 
P.R.  13H,  Cr.] 

See  Charge  TO  Jury -General,  i  C.L.J. 
385  =  2  Cc.  L.J,  ,311. 

Issue  of  commission  to  examine  expert — 
See  COMMISSION,  15  CP.L.R,  Cr.  66. 

SeeCRIM.  Pro,  Code.  189R.  ss.  179,  222. 
235  to  239,  531,  537,  18  P.W.R,  1903,  Cr.  =8 
Cr.  L.J.  75. 

See  Crim.  Pro.  Code,  1898,  ss.  212,  237 
(2).  487,  216  P.L.R.  1910. 

See  Finger  impression,  3  N.L.R.  1  =  5 
Cr.  L.J.  220. 

See  FURTHER  ENQUIRY,  215  P.L.R.  1910, 

Expert  evidence— Admissibility — Comparison 
of  handwriting  cut  of  Court— See  PENAL 
Code.  s.  124-A,  16  C.W  N,  Sl2  =  39  C.  606 
=  13  Cr.  L.J.  289  =  14  Ind.  Cas.  753. 

Two  thumb  markings  exactly  agreeing — 
Value  of  opinion  of  experts — See  Penal  CODE, 
ss.  415,  419,  9  P.R.  1914,  Cr, 

Forgery  —  Government  expert  —  Value  of 
expert  evidence — See  PenaLCODE,  as.  467,477, 
18  P.W.R.  1912.  Cr.,  147  P.L.R  1912  =  15 
Ind.  Caa.  979  =  13  Cr,  L.J.  563. 

Expert  evidence—Comparison  of  handwriting 
—Value  to  bo  attached— See  SEARCH  LIST, 
1912  M.W.N.  125  =  11  M.L.T.  93  =  22  M.L.J. 
270  =  14  Ind.  Cas.  418  =  13  Cr.  L.J.  226  =  36  M. 
159. 

See  Witness—  Examination  of  wit- 
nesses. 11  W.R.  Cr.  25. 

7.— General  Repute. 

See  Evidence  Act,  1872.  ss.  52—55. 
See  Crim.  Pro.  Code.  1898,  ss.  110—117. 

(1)— Crim.  Pro.    Code  (1898),  s.  110,    cl.  (/) 

—  Evidence  of  general  repute,  adrnissibiliiy  of — 
"  Man  of  desperate  and  dangerous  character  " 
— Acts  oi  extortion. — In  s,  110,  cl.  (/),  a  man  of 
desperate  and  dangerous  character  means  a 
man  who  has  a  reckless  disregard  of  the  safety 
of  the  person  or  the  property  of  his  neighbours  ; 
and    under    that  clause  evidence    of    general 


E  vidence — continued . 

7.— General  Repate— concluded. 

repute  is  not  sufficient.  Evidence  of  acts  of 
extortion  unaccompanied  by  acts  causing 
danger  to  the  person  and  properties  of  other 
persons,  is  not  sufficient  to  bring  the  case  within 

cl.  (/),  s.iio.  Wahid  Ali  Khan  v.  Emperor, 
11  C.W.N.  789  =  6  Cr.L.J.  1.     [F.,  3d  C.  156  = 

15  C.W.N,  366  =  12  Cr.L.J,  164  =  9  Ind,  Cas. 
916  ;  E.,  34  M.  255  =  21  M.L.J,  4flR  =  8  M.LT. 
347-§  Ind.  Cas.  493  =  1911  1  M.W.N.  34  =  11 
Cr.  L.J.  663.  10  Cr.L.J,  460  =  13  C.W.N,  244  = 
4  Ind,  Cas,  10.] 

(2)— Oy  general  repute,  if  admissible  in  prose- 
cutions under  s.  12  of  the  Burma  Qamhling  Act. 
— Evidence  of  general  repute  is  not  admissible 
in  a  trial  under  s.  12.  Burma  Gambling  Act. 
Ofiencea  under  s,  12  of  the  Act  should  be  tried 
regularly  and  not  by  way    of  a   summary  trial. 

Nga  Hinan  v.  Crown,  l  L.B.R,  92. 

See  ACT  XII  OF  1896,  ss.  45  and  51,  2  P.W, 
R.  1907,  Cr. 

See  Bur.  act  I  OF  1899,  s.  17,  1  L.B.R.  145, 
U.B.R.  1397-1901,  Vol.  I,  228. 

See  Crim.  Pro.  Code,  1898,  s.  55,  3  L  B.R. 
94  =  3  Cr.  L.J.  20. 

See  Defamation,  2  CP.L.R.  198. 

See  Habitual  Offender,  5  O.C-  203, 

Judga  not  to  import  persona!  knowledge  of 
facts  into  case— See  JUDGE,  L.B.R,  1893 — 
1900,  445. 

See  Security  FOR  good  behaviour,  8  M. 
L.T.  347  =  8  lud,  Cas,  493  =  11  Cr.  L.J.  663, 
9  O.C.  69  =  3  Cr,  L.J.  290,  12  C.W.N.  299  =  7 
C.L.J.  177  =  35  G.  243  =  7  Cr,  L.J,  146,  13  C. 
W.N.  244,  11  CW.N.  413  =  5  Cr.  L.J.  191. 

8.— Hearsay  Evidence. 

(1) — Hearsay  evidence. — A  statement  by  a 
witness  that  he  heard  another  person  say.  in 
the  absence  of  the  accused,  that  he  has  paid  a 
sum  of  money  to  the  accused,  as  a  bribe,  is 
hearsay  evidence  and  is  not  admissible.  RAJONI 
Kant  Bose  v.  Asan  Mullick,  2  C.W.N.  672. 

(2) — Evidence  of  rumours,  reports,  etc,  in- 
admissible as  evidenee  of  general  repute, — 
Evidence  of  rumours,  reports,  and  information 
given  is  mere  hearsay  evidence,  and  as  such, 
wholly  inadmissible  as  evidence  of  general 
repute.  Evidence  of  repute  is  a  totally  different 
thing.  A  man's  general  reputation  is  the 
reputation  which  he  bears  in  the  place  in  which 
he  lives  amongst  all  the  townsmen,  and  if  it  is 
proved  that  a  man  who  Jives  in  a  particular 
place  is  looked  upon  by  hie  fellow-townsmen, 
whether  they  happen  to  know  him  or  not,  as  a 
man  of  good  repute  that  is  strong  evidence 
that  he  is  a  man  of  that  character.  On  the 
other  hand,  if  the  state  of  things  is  that  the 
body  of  his  fellow-townsmen,  who  know  him, 
look  upon  him  as  a  dangerous  man,  and  a  man 
of  bad  habits,  that  is  strong  evidence  that  be 
is  a  man  of  bad  character  ;  but  to  say  that, 
because  there  are  rumours  in  a  particular 
place  among  a  certain  class  of  people   that   a 
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Evidence — continued. 

8. — Hearsay  Evidence -concluded. 

man  has  done  particular  acts  or  has  character- 
istics of  a  certain  kind,  those  rumours  are  in 
themselves  evidence  under  ss.  110,  112,  Grime 
Pro.  Code,  is  to  say  what  the  lawdoes  not  justify 
us  in  saving.  NGA  SHWE  YWE  v.  CROWN,  1 
B.L.R,  71.     (23  0,  621,  F.) 

(3) — Hearsay  evidence — Hearsay  evidence, 
inadtnissibili  y  of- — The  admission  of  hearsay 
evidence  prr-h.bited.  QUEEN  v.  KALI  CHURN 
GanGOOLY,  7  W.R.  Cr.  2. 

See  also  QUEEN  v.  PiTTAMKUR  SiRDHAR, 
7  W.R   Cr.  25. 

(4) — Witness  offering  hearsay  evidence — Duty 
of  Court- — The  moment  a  witness  commences 
giving  evidence  which  is  inadmissible,  he  should 
be  stopped  by  the  Court.  It  is  not  safe  to  rely 
on  a  subsequent  exhortation  to  the  jury  to 
reject  the  hearsay  evidence,  and  to  decide  on 
the  legal  evi  lencQ  alone.  QUEEN  v.  PITAMBUR, 
7  W.R.  Cr.  25 

(5)  —  Statements  made  by  accomplice  elsewhere 
than  before  the  Court,  admissibility  of.—Held 
also,  that  hearsay  evidence  of  any  statement 
whatsoever,  made  at  any  time,  under  any  cir- 
cumstances, by  any  accomplice,  cannot  be 
produced  as  against  the  accused  before  the 
Court.  Statements  made  by  an  accomplice 
elsewhere  than  before  the  Court  and  not  in  the 
presence  of  the  accused  can  be  proved  only  to 
corroborate,  to  contradict,  or  to  impeach  the 
credit  of  the  accomplice.  In  no  case  can  they 
be  put  forward  as  substantive  evidence  of  the 
truth  of  the  facts  therein  stated.  AmAN  ALI 
V.  King- EMPEROR,  13  0.  C.  309=8  Ind.  Gas. 
379  =  11  Cr.  L  J.  631. 

See  Charge  to  Jury— Misdirection,  10 

W.R.  Cr.  57. 

See  Grim.  Pro.  Code,  1898,  s.  106, 
oh.  VIII,  6  Bom.  L.R.  34. 

See  Crim.  Pro.  Code,  1898,  s.  537,  3  M.L. 
T.  263  =  7  Cr.  L.J.  358  =  18  M.L.J.  250. 

See  HOUSE  TRESPASS,  29  P. W.R.  Cr.  1907 
=  7  Cr.  L.J.  230. 

See  SECURITY  FOR  GOOD  BEHAVIOUR,  6 
Bom.  L.R.  34. 

9. — Medical  Evidence. 

(1) — Derosition  of  medical  witness — Admissi- 
bility against  individual  accused,  condition  for 
—Crim.  Pro.  Code  {Act  X  of  1872),  s.  323.— 
The  examination  of  a  medical  witness  taken 
and  duly  attested  by  a  Magistrate,  though  it 
may  be  given  in  evidence  in  any  criminal  trial 
"under  s.  323  of  the  Crim.  Pro.  Code,  must,  in 
order  to  be  admissible  against  any  individual 
accused  person,  have  been  taken  in  the  presence 
of  the  accu=!ed  person — Per  Field,  J.  EMPRESS 
V.  Jhubboo  Mahton.  In  the  matter  of  the 
petition  of  JHUBBOO  MAHTON,  8  C.  739=12 
C.L.R.  233. 

(2) — Medical  witness,  evidence  of — Grounds 
of  admissibility  —  Medical  witness  examined 
before  Magistrate  may  be  examined  at  Sessions 


Evidence— continued, 

9  —Medical  Evidence— continued. 

trial— Crim.  Pro.  Code  (1872),  s.  323.— The  evi- 
dence of  a  medical  man,  who  has  seen  a  corpse 
and  made  its  post  mortem  examination,  is 
admissible  in  an  enquiry  regarding  the  death, 
to  prove  the  nature  of  the  injuries  observed  by 
him  and  as  expert  evidence  as  to  the  manner  of 
the  infliction  of  the  injuries  and  as  to  the  cause 
of  death  ;  whereas  a  medical  man,  that  has  not 
seen  the  corpse,  can  give  only  expert  evidence. 
[Appr.,  15  C.  589.]  S.  323  of  the  Crim.  Pro. 
Code  does  not  preclude  a  Sessions  Judge  from 
calling  and  examining  the  medical  witness, 
that  has  been  examined  before  the  Magistrate, 
and  especially  where  the  deposition,  before  the 
Magistrate,  is  deficient  or  calls  for  further 
elucidation,  such  witness  should  be  re-called 
and  examined  by  the  Sessions  Judge.  ROGHUNI 
SINGH  V.  Empress,  9  C.  455  =  11   C.L.R.  569. 

(3) — Medical  certificate  as  to  cause  of  death, 
effect  of—hecessiiy  for  the  examination  of  medi- 
cal man. — The  certificate  of  a  Medical  Officer 
as  to  the  cause  of  the  death  of  a  person  and  of 
the  fatal  character  of  the  wounds  is  no  evidence. 
He  should  be  examined  regarding  these  points, 
and  some  evidence  should  be  taken  to  identify 
the  wounded  body  with  that  of  the  person 
whose  murder  is  the  subject  of  charge.  Where 
the  deposition  of  the  medical  witness  who  has 
given  a  certificate  did  little  more  than  attest 
its  accuracy  as  to  the  nature  of  the  wounds, 
held,  that  such  deposition  would  not  be  suffici- 
ent.    In  re  K.  Venkatroyadu,  2  Weir  659. 

(^)— Medical  evidence— Evidence  of  the  medi- 
cal man  before  Magistrate,  whether  sufficient. — 
In  a  Sessions  case,  depending  almost  entirely 
on  the  medical  evidence,  the  examination  of 
the  Surgeon  before  the  Magistrate  should  not 
be  tendered  or  accepted  as  sufficient.  In  re 
MANTAPAMPALLA  Panigadu,  2  Weir  660. 

(b)— Report  of  Subordinate  Medical  Officer — 
Concurrence  of  superior  officer. — The  substance 
of  a  report  from  a  Subordmate  Medical  Officer, 
with  an  expression  of  concurrence  by  his  supe- 
rior, cannot  be  read  in  evidence  under  s.  368  of 
the  Code  of  Criminal  Procedure.  In  re 
Chintamonee  Nye,  11  W.R.  Cr.  2. 

(6)— Letter  from  Medical  Officer— Letter  ex- 
pressing opinion.— Tha  letter  ot  a  Medical  Officer 
expressing  an  opinion  is  not  evidence  under 
S3.  368  and  370  of  the  Code  of  Criminal  Proce- 
dure. Queen  v.  Kaminbe  Dossee  12  W 
R.  Cr.  25. 

(7) — Medical  witness — Scope  of  his  evidence. 
— It  is  not  the  business  of  a  medical  witness  to 
state  whether  the  injuries  he  is  speaking  of 
amount  to  grievous  hurt  or  not,  but  only  to 
describe  the  nature  of  the  injuries.  EMPRESS 
v.  Balwant,  A.W.N.  1885,  296. 

(8) — Criminal  Lunatics. — It  is  irregular  to 
find  that  an  accused  person  is  of  unsound  mind 
merely  upon  the  report  of  Medical  Officer. 
Keema  v.  Ramoo,  49  P.R,  1866,  Cr. 
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Evidence  —continued . 

9. — Medical  Evidence — concluded. 

See  Grim.  Pro.  Code,  1898,  ss.  212,  237 

(2).  437,  215  P.L.R.  1910. 

See  Grim.  pro.  Code,  1898,  s.  350,  12  G.L. 
R.  233. 

See  Grim.  Pro.  Code,  1898.  s.  470,  2  Weir 
583. 

See  Grim.  Pro.  GODE,  1898,  s.  510,  2  Weir 
661. 

See  PENAL  GODE,  s.  326,  L.B.R.  1872— 
1892,  292. 

10.— Refreshing  Memory. 

See  Evidence  Act,  1872,  ss.  159—161. 

{D  — Memorandum  by  police  officer — Reiresh- 
ing  such  officer's  memory  during  examination — 
Crim.  Pro.  Code  (Act  X  of  1872),  s.  119.— An 
accused  is  noc  entitled  to  insist  apon  a  police 
officer  refreshing  his  memory,  during  his  exa- 
mination in  Gourt,  by  referring  to  certain  notes 
prepared  by  such  officer  under  s.  119  of  the 
Code  In  the  matter  of  the  petition  of  KALI 
Churun  ghunari;  Empress  v.  Kali  Churn 
Chunari,  8  C.  154  =  10  C.L.R.  51.  (11  B.H.C. 
120,  D)  [F.,  11  Cr  L.J.  235=  6  Ind.  Gas. 
101=7  A.LJ.  468;  R.,19  A.  390  =  A.W.N. 
1897,  174,  P. B.,  33  C.  1023  =  10  C.W.N.  890  = 
4  Cr.  L.J.  79,  36  0.  281  =  9  Cr.  L.J.  452  =  13 
C.W.N.  197-5  M.L.T.  97  =  9  C.L.J.  199  =  1 
Ind.  Gas.  970  ] 

(2) — Evidence — Writing  to  refresh  memory, 
right  cf  opposite  party  to  inspect— Grounds — 
Neglect  of  opposite  party  to  use  such  right  at 
proper  time. — The  grounds  upon  which  the 
opposite  party  is  permitted  to  inspect  a  writing 
and  to  refresh  the  memory  of  a  witness  are 
three-fold  : — (I)  to  secure  the  full  benefit  of  the 
witness's  recollection  as  to  the  whole  the  facts, 

(2)  to  check  the  use  of  improper  documents  and 

(3)  to  compare  his  oral  testimony  with  his  writ- 
ten statement.  {Per  Field,  J.)  Counsel  (on  the 
opposite  side)  having  a  right  to  look  at  a 
particular  writing'  before  or  at  the  moment 
when  the  witness  uses  it  to  refresh  his  memory 
in  order  to  answer  a  particular  question,  and 
not  then  exercising  this  right,  does  not  continue 
to  retain  the  right  throughout  the  whole  of  the 
subsequent  examination  of  the  witness. — Per 
Field,  J.  EMPRESS  v.  JHUBBOO  MAHTON, 
In  the  matter  of  the  petition  of  jHUBBOO 
MAHTON,  8  C.  739  =  12  C.L.R.  233. 

See  Grim.  Pro.  Code,  1898,  ss.  161.  162,  9 

C.  455  =  11  C.L.R.  569. 

Diary  not  used  to  refresh  memory  whether 
evidence — Improper  admission  of  such  diary 
•whether  sufficient  ground  for  interference — See 
CRIM.  Pro.  code,  1898,  s.  172,  15  Cr.  L.J. 
256  =  23  Ind.  Gas.  208. 
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Evidence — continued. 

11. — Statements  made  to  palice. 

See  Confession. 

See  Grim.  Pro.  code,  1S98,  ss.  161-164. 

See  Evidence  act,  1872,  s.  157. 

(l)-Criw.  Pro.  Code  (1«99),  ss.  162  and  537 
— Police  ifivestigation — Stattvicnts  made  before 
the  police — Use  of  such  stntemtnts  by  the 
Magistrate  —  Prejudice — Procedure --Practice. — 
A  Magistrate,  in  trying  a  case  against  several 
accused  persons,  confined  his  attention  only  to 
those,  whose  names  were  mentioned  before  the 
Chief  Constable,  during  the  police  inquiry.  He 
used  the  statements,  made  before  the  Chief 
Constable,  without  complying  with  the  provi- 
sions of  s.  162  of  the  Crim  Pro  Code.  Those 
of  the  accused,  whose  names  were  rot  mention- 
ed during  the  police  investigation,  were  acquit- 
ted by  the  Magistrate  :  and  the  Magistrate 
considered  the  case  against  the  rest  and  con- 
victed and  sentenced  them  It  was  contended 
that,  though  the  procjdure  adopted  by  the 
Magistrate  was  irregular,  the  accused  were  not 
prejudiced  thereby.  Held,  that  the  prejudice 
to  the  accused  was  clear,  when,  as  a  result  of 
the  perusal  of  the  statements  made  to  the  Chief 
Constable,  some  of  the  accused  were  acquitted, 
because  their  names  did  not  appear  in  them 
and  the  rest  were  convicted.  The  necessary  in- 
ference was  that,  as  to  the  latter,  the  Migistrate 
was  influenced  by  the  fact  that  the  statements 
of  the  witnesses  examined  before  bim  were 
corroborated  by  the  statements  made  before  the 
Chief  Constable,  whereas  the  law  directs  that 
they  cannot  be  used  in  evidence  unless  they  are 
admitted  in  accordance  with  the  provisions  of 
the  Indian  Evidence  Act  and  of  the  Grim.  Pro. 
Code.  Therefore,  having  regard  to  the  explana- 
tion to  s.  537  of  the  Code,  the  Court  was  bound 
to  presume,  under  the  circumstances  of  the  case, 
that  there  was  a  failure  of  justice,  so  far  as  the 
trial  before  the  Magistrate  was  concerned. 
Emperor  v,  Babajigirgauda,  9  Bora.  L.R. 
366  =  3  Cr.  L.J.  353.      [R  ,  16  Bom.  L.R  603.] 

(•i)-Crim.  Pro.  Code  (1998),  s.  162— State- 
ments of  prosecution  witnesses  before  police — 
Their  depositions  before  Magistrate — Campari- 
S071  of  two  statements — Conviction  based  upon 
the  comparison  —  Trial  —  Illegality  —  It  ia 
illegal  for  a  Magistrate,  trying  an  accused 
person,  to  use  as  evidence  agamst  him  the 
statements  made  by  the  prosecution  witnesses 
before  the  police,  by  comparing  them  with  their 
depositions,  and  as  a  res^ult  of  that  comparison 
to  convict  him.  EMPEROR  v.  LAXMAN 
SubhaNA,  9  Bom.  L  R.  895  =  6  Cr.  L  J.  224. 
[Cons.,  11  Cr.  L.J.  117  =  5  Ind.  Gas.  357  =  13 
O.C.  7.] 

(3)—Critn.  Pro.  Code,  Act  X  of  1882,  s.  423— 
Statement  of  witnesses  before  pUice — Weight  of. 
— A  conviction  based  merely  on  the  statements 
made  by  witnesses  before  the  police  at  the  time 
of  the  occurrence,  is  illegal  where  the  witnesses 
give  an  entirely  different  story  at  the  trial. 
Queen-Empress  v.  Fula  Dhana,  Rat.  Uo. 
Or.  C.  833  =  Cr.  Rg.  75  of  1893.  (21  W.R.  49, 
Cr..  R, 
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Evidence— continued. 

It.— Statements  made  to  police — conid. 

(4) — Evidence—Person  in  custody  of  police — 
Statement  made  to  police  as  complainant  while 
in  such  custody. — Where  a  person,  as  a  complain- 
ant in  a  case  of  rioting,  gives  information  to 
the  police  while  he  was  in  custody  as  an  accused 
in  a  ooanter-case  of  rioting,  such  information 
is  on  no  belter  tooting  than  a  statement  made 
by  an  accused  person  to  a  police  officer  while 
in  custody,  and  is  no  evidence  at  all  acfainst 
him  on  his  trial  for  rioting.  MOHER  SHEIKH 
V.  QUEBN-KMPRESS,  2lC.  892. 

(5) — Statements  to  police  officers  —  Evidence 
Act.  s.  i^7 — Theft  of  jewels  from  murdered 
woman. — Tde  accused,  charged  with  the  murder 
of  a  woman,  made  a  confession  to  a  Police  Ins- 
pector, part  of  which  related  to  the  concealment 
of  certain  jewels  which  belonged  to  the  deceased 
woman,  and,  in  consequence  of  the  information 
so  received,  tho  jewels  were  discovered.  Held 
that,  under  s.  27  of  the  Evidence  Act,  thi,t  part 
of  the  accused's  confession  which  described  his 
assault  on  the  deceased  and  her  consequent 
death,  and  tbe  way  in  which  he  became  possess- 
ed of  the  jewels  related  distinctly  to  the  fact 
of  the  discovery  of  the  ornaments  and  might  be 
proved  against  the  accused.  QUEEN  v. 
Pagabee  Shaha,  19  ar  R.  Cr.  31. 

(6) — Statements  to  police  officers— Statement 
made  to  Magistrate  by  party  in  custody.— A. 
statement,  which  a  man  in  the  custody  of  the 
police  volunteers  lo  one  in  the  position  of  a 
Magistrate,  can  be  usei  as  evidence  against  the 
man  wbo  ranker  it.  QUEEN  v.  MONMOHUN 
Roy,  24  W.R   Cr.  33. 

(1)  -  Statements  to  police  officers — Answers 
given  by  prisoner  to  police  constables  or  Magis- 
trate,— G.D.  prt  sentfirl  a  Government  promis- 
sory note  at  the  Bink  of  Bengal  bearing  a 
forged  endorsement,  and  was  arrested.  A  police 
constable  asked  N,  if  he  knew  G.D.  N  replied 
that  he  knew  him  as  a  common  man-  The 
police  constable  then  asked  N  if  be  knew  any- 
thing about  the  note.  N  replied  that  he  did 
not.  No  threat  or  inducement  was  held  out, 
nor  was  any  caution  administered  to  N.  Held 
that  the  statements  made  by  N  in  answer  to  the 
questions  of  the  police  constable  were  admissi- 
ble. N  was  afterwards  brought  before  R,  the 
Deputy  Magistrate  of  Sor-impora,  who  told  him, 
before  any  depositions  were  taken,  that  he  (N) 
was  charged  with  having  received  a  stolen  pro- 
missci-y  note,  and  R  asked  him  if  he  wished  to 
say  anything.  N  replying  in  the  affirmative, 
R,  without  administering  any  naution  to  him, 
asked  him  where  or  how  he  had  obtained  the 
note,  and  other  questions,  the  answers  to  which 
were  taken  down.  N  was  again  brought  up 
before  R.  and  was  asked  whether  a  promissory 
note  then  produced  was  the  one  he  had  deliver- 
ed to  G.D  ,  to  take  to  the  Bank,  R  told  N  that 
he  was  not  bound  to  answer  the  question,  but 
if  he  did,  the  answer  would  be  taken  down,  and 
that,  if  he  objected  to  answer,  that  would  alr^o 
be  noted.  R  committed  N  to  take  his  trial  be- 
fore the   High  Court.    Held  that   on   the   trial 


E  vide  nee  — concluded . 

11.  -Statements  made  to  police — concld. 

the  answers  of  N  to  the  question  of  R,  whether 
R  acted  as  a  Justice  of  the  Peacie  for  Bengal  or 
as  a  Magistrate,  were  admisiible.  QUEF!N  v. 
Nab^dwip  Chandra  Goswami,  1  B.L.R.O. 
Cr.  15  =  15  W.R.  Cr.  71,  note. 

(8) — Statements  to  police  officers — Statement 
obtained  by  persuasion  and  promise  of  immunity 
— Grim.  Pro.  Code(186i),  s.  146. — An  admission 
obtained  from  a  prisoner  by  persuasion  and 
promises  of  immunity  by  the  police  ought  not  to 
be  received  in  evidence,  as  being  in  direct  con- 
travention of  s.  146,  Code  of  Criminal  Proce- 
dure. The  deposition  of  the  police  offioer, 
moreover,  should  be  taken  before  the  admission 
can  at  all  be  used  agamst  the  prisoner  under 
the  Code  of  Criminal  Procedure.  In  re 
BISHOO  MANJEE,  9  W.R.  Cr.  16, 

(9) — Statements  to  police  officers  Statement 
extorted  by  police  officer  by  inducement — A 
police  officer  acts  improperly  and  illegally  in 
offering  any  inducement  to  an  aocusel  person 
to  mnko  any  disclosure  or  confession.  No  part 
of  his  evidence  as  to  the  discovery  of  fads  in 
consequence  of  such  a  confession  is  legally 
admissible.  QUEEN  v.  DHURUM  DuttOJHA, 
8  W.R.  Cr.  13. 

(\Q)— Statements  to  police  officers— Admission 
to  police  officer  — Admissions  mnde  by  prisoners 
to  police  officers  while  in  their  custody  are  not 
admissible  in  evidence.  QUEEN  v.  BUSHMO 
ANENT,  3  W  R.Cr.  21. 

(11) — Statement  of  defence  witnesses  to  the 
police. — Under  s.  162,  Crim.  Pro,  Code,  a  state- 
ment made  by  a  defence  witness  to  the  police 
should  not  be  read  out  at  the  trial.  He  can  be 
asked  whether  be  made  that  statement  before 
the  police.  If  no  suffi-^ient  explanation  is  given 
for  not  stating  at  the  first  opportunity  what  he 
knows  of  the  fact,  the  value  of  his  evidence  is 
materiallv  decreased.  HasHAM  ALI  v-  EM- 
PRESS. 118  P  R.  1900,  Cr. 

See  Penal  CODE,  s.  193,  Rat.  Qa.  Cr.  C. 
503. 

See  Perjury.  4  A,L  J.  811  =  7  Cr.  L.J.  3  = 
A.W.N.  1908,  22. 

See  Sanction  to  Prosecute  -  condi- 
tions requisite  for  grant  op  Sanction, 

II  B.  659. 
Evidence  Act. 

See  ACT  II  OF  1855. 
Evidence  Act  (I  of  1872). 

[Rep.  in  pt  ,  St.  44  &  45  Vict.,  c.  58, 
S.  1-27  ;  ACT  X  OF  1397.  AM.,  AcT.,  XVIII  OF 
1872;  ACT  III  OF  1887  ;  ACT  HI  OF  1891, 
SS.  1  TO  8  ;  ACT  V  OF  1899.  S.  33  OVERRID- 
DEN, ACT  XIV  OF  190^,  S  13  ;  1>ECL4RED 
IN  FORCE— IN  THE  SONTHAL  PaRGANAS, 
REG,  III  OP  1872,  S    3,  AS  AMENDED  BY  REG. 

III  OF  1S99,  S.  3  ;  IN  THE  ANGUL   DISTRICT, 
REG    I  OP  1^94,   S.  3  ;  IN    THE   CHITTAGONG 

Hill  Tracts,  Reg.  I  of  1900,  s.  4  ;  in  the 
arakan  Hill  District,  Reg.  IX  of  1874, 
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S  3  ;  IN  KACHIN  HlLL-TRACTS,  AS  REGARDS 
HILL-TRIBES,  REG.  I  OF  1895,  S.  3  ;  IN  CER- 
TAIN TRACTS  IN  THE  CHIN  HiLLS,  KEG.  V 
OF  1896,  S  3  ;  IN  UPPER  BURMA,  EXCEPT 
THE  SHAN  STATES  (WITH  AN  ADDITION),  ACT 
XIII  OF  1898,  S  4  ;  IN  BRITISH  BALUCHISTAN 
(WITH  AN  ADDITION),  REG.  I  OF  1890, 
SS    3,4.] 

(1) — Ss,  2,  78,  86— Act  whether  exhaustive— 
Autheutication  of  foreign  records  —  Hearsay 
evidence  admitted  by  foreign  Court  if  admissi- 
ble—Copy of  document  proved  in  foreign  Court 
if  admissible— See  HABEAS  CORPUS,  15  G.W. 
N.  1053  =  14  C.LJ.  375  =  12  Gr.  L.J.  505. 

(2) S.    3 — Fact,    when   can   be   said   to    be 

proved— Doubt,  nature  of,  to  justify  acquittal, 
—Pathans  of  Peshivar .—The  Pathans  of  the 
Peshwar  district,  being  always  disposed  to 
exaggerate  and  add  two  charges  against  the 
guilty  and  totally  false  ones  against  the  inno- 
cent Peshwar  murder  cases,  invariably  intro- 
duce into  the  evidence  an  element  of  doubt  of  a 
very  intangible  character.  But  an  acquittal 
cannot  be  based  on  this  kind  of  doubt.  S-  3, 
Evidence  Act,  lays  down  what  degree  of  cer- 
tainty is  sufficient  to  hold  that  a  fact  is  proved. 
ABDUL  KARIM  v.   CROWN,    32  P.R.    1873,  Cr. 

(3)_-S.  Q— Proof  of  fact— Degree  of  proof  re- 
quired i7i  criminal  and  civil  proceedings— Duty 
of  the  prosecution  in  criviinal  proceedings— 
Benefit  of  the  doubt — Under  e.  3,  a  fact  is 
said  to  be  proved,  when,  alter  considering  the 
matters  before  it,  the  Court  either  believes  it  to 
exist  or  considers  its  existence  so  probable 
that  a  prudent  man  ought,  under  the 
circumstances  of  the  particular  case,  to 
act  upon  the  supposition  that  it  exists. 
A  much  stricter  degree  of  proof  is  required 
in  criminal  proceedings  than  in  civil  ones,  and, 
in  criminal  proceedings,  the  persuasion  of 
guilt  must  amount  to  such  a  moral  certainty 
as  convinces  the  minds  of  the  tribunal  as 
reasonable  men,  beyond  all  reasonable  doubt. 
It  is  the  business  of  the  prosecution  to  bring 
guilt  home  to  the  accused,  to  the  satisfaotioo 
of  the  minds  of  the  jury,  but  the  doubt,  to  the 
benefit  of  which  the  accused  is  entitled,  must 
be  such  as  rational,  thinking,  sensible  men  may 
fairly  and  reasonably  entertain,  not  the  doubts 
of  a  vacillating  mind,  that  has  not  the  moral 
courage  to  decide,  "but  shelters  itself  in  a  vain 
and  idle  scepticism."  There  must  be  doubts, 
which  men  may  honestly  and  conscientiously 
entertain.  Whe^e  two  people  were  convicted 
of  being  in  possession  of  bundles  of  cocaine, 
and  it  was  urged  that  the  labels  affixed  to  the 
bundles  were  not  sufficient  evidence  that  the 
contents  were  an  intoxicating  drug,  for  the 
purposes  of  conviction,  and  it  appeared  that  the 
bundles  were  never  sent  to  the  chemical  exa- 
miner for  analysis,  held,  considering  the  degree 
of  proof  required  in  criminal  cases,  and  it 
being  within  the  knowledge  of  Court  that  the 
Burmese  do  sometimes  put  false  labels,  that  it 
■was  not  conclusively  proved  that  the  bundles 
really  did  contain  cocaine  and  that  the  accused 
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were  entitled  to  the  benefit  of  the  doubt.  AH 
LOK  V.  KinG-Emperor,  3  L  BR.  216  =  5  Cr. 
L.J.  382. 

(4)-S.  3—"Court"—Eegisiration  Act  (VIII 
of  1871),  s.  82  —Sub- Registrar— Penal  Code, 
s.  228.— By  s.  82  of  the  Registration  Act,  a 
Sub-Registrar  is  a  public  officer,  and  proceed- 
ings before  him  are  judicial  proceedings  within 
the  meaning  of  s.  228  of  the  Penal  Code  ;  and, 
as  he  is  legally  authorized  to  take  evidence,  he 
is  a  "Court"  as  defined  by  the  Evidence  Act, 
s.  3.  In  the  matter  of  vetition  of  Sardhari 
Lall,  13  B.L.R.  App. '40  =  22  W,R.  Cp,  10. 
See  also  Queen-Empress  v.  NANA,  ii  B.  2S0. 

(5)— 8.  3— See  ACT  X  OF  1873,  ss.  4.  5  and 
14,  16  M.  421  =  1  Weir  175. 

(6)  S.  3— See  COURT,  12  B.  36. 

(7)— S.  3— "Proved"— "Matters  before  Court" 
—See  LOCAL  INSPECTION,  16  C  W.N,  426=15 
C  L.J.  403  =  15  Ind.  Cas.  844  =  13  Cr.  L.J.  156. 

(8)— S.  3,  ill.  {d) — Misrepresentation  as  to  in- 
tention is  a  misrepresentation  of  a  '  fact  ' — See 
PENAL  CODE,  ssr  90,  366,  36  M.  453. 

(8-a)— S,  3— See  No.  222,  infra. 

(9)— Ss.  3,  34,  114  (6),  IBd— 'Books  regularly 
kept  in  the  course  of  business'  meaning — 
Evidence  of  accomplices —  Admissibility  and 
value  thereof — Bribery  —  Evidence  of  persons 
from  whom  money  was  extorted — Credibility. — 
If  books  are  kept  in  pursuance  of  some  con- 
tinuous and  uniform  practice  in  the  current 
routine  of  the  business  of  the  particular  person 
to  whom  they  belong,  they  are  '  books  of  ac- 
count regularly  kept  in  the  course  o(  business' 
within  the  meaning  of  s.  34,  Evidence  Act. 
The  rule  of  evidence  contained  in  s.  133, 
Evidence  Act,  and  in  s-  114  (6)  amounts  to 
nothing  more  than  a  direction  to  all  Judges  and 
Magistrates  that  a  fact  cannot  reasonably  be 
held  proved  within  the  meaning  of  s.  3,  if  there 
be  no  other  evidence  of  it  than  the  statement 
of  an  unreliable  witness.  All  accomplices  are 
not  condemned  by  the  law  as  wholly  unworthy 
of  credit.  Where,  as  in  the  present  case,  a 
bribe  was  practically  extorted,  it  is  possible  for 
those  paying  it  to  be  credible  witnesses,  in  spite 
of  their  being  technically  accomplices,  and 
where  a  fact  is  deposed  to  by  credible  witnesses. 
the  Cout  is  justified  in  believing  it  to  be  true. 
CROWN  V.  "Ramchand,  6  S.L.R.  195  =  14  Cr. 
L.J.  262  =  19  Ind.  Cas.  534. 

(10)— Ss.  3,  133  and  30— See  ACCUSED  PER- 
SON, L.B.R.  1893—1900,  368. 

(11)— Ss.  4  and  114— See  BURDEN  OF 
PROOF,  L.B.R.  1893—1900,  276. 

(12)— Ss.  4,  114,  ill  (b).  133— Accomplice— 
Evidence— Corroboration— PMle  of  Lata— Rule 
of  guidance—  Preswnption— Bribery —Corrobo- 
ration, of  lohat  kind  required. S.  133  of  the 
Evidence  Act  is  the  only  absolute  rule  of  law  as 
regards  the  evidence  of  accomplices.  But  there 
is  a  rule  of  guidance  to  which  the  Court  also 
should  have   regard;  that  rule  of  guidance  is 
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to  be  found  in  ill.  (6)  to  s.  114  of  the  Evidence 
Act.  8,  114  of  the  Evidence  Act  eoaocs  a  rule 
of  presumpcion :  and,  read  with  s.  4  of  the  Act, 
it  indicates  that  this  is  not  a  hard  and  fa'^t  pre- 
Bumption,  incapable  of  rebuGial,  a  presumptio 
juris  et  dti  jure.  The  right  to  raise  this  preaump- 
tion  as  to  an  accomplice  is  sanotiined  by  the 
Act ;  and  it  would  ba  an  error  of  law  to  disregard 
it  ;  what  effect  is  to  be  given  to  it  must  be 
determined  by  oircumstanoes  of  ea^h  ca^e. 
The  evidence  of  the  accomplice  rcqaires  to  be 
accepted  with  a  great  deal  of  caution  and  scru- 
tiny, because,  among  other  things,  he  is  likely 
to  swear  falsely  in  order  to  shift  the  guilt  from 
himself.  But  this  consideration  hardly  applies 
to  the  evidence  of  one,  who  testifies  that  ho  has 
bribed  the  accused  ;  lor,  by  his  own  testimony, 
BO  far  from  shifting  the  oSenoe  from  him-self, 
he,  in  faot,  thereby  fastens  it  upon  himself,  for 
it  is  by  making  himself  out  to  be  a  bri^ier  that; 
he  shows  another  has  been  bribed.  The 
corroboration  of  the  evidence  of  an  accomplice, 
when  required,  should  be  such  corroboration  in 
material  particulars,  as  would  induce  a  prudent 
man,  on  the  consideration  of  all  the  circum- 
stances, to  believe  that  the  evidence  is  true  not 
only  as  the  narrative  of  the  oSence  committed 
but  also  80  far  as  it  afiicts  each  person 
thereby  implicated.  EMPEiiOR  v.  SHRIVIVAS 
Krishna,  7  Bom.  L  R.  959  =  3  Cr.  LJ  33. 
[Rel  on,  12  Or.  L  J.  170  =  9  M.L.T.  503  =  9 
Ind.  Gas.  978  ;  R.,  35  M.  397  =  13  Or.  L  J.  352  = 
14  lad.  Caa.  896=  I2M.lt.  1  =  1912  M.W.N. 
549,  11  Or  L  J.  71  =  4  Ind.  Gas.  884=12  00. 
418,  12  Or. L.J.  150  =  9  Ind.  Gas.  897  =  21  M. 
L.J.  283=10M.LT.  84  =  11911)  2  MW.N.  327, 
22  M.L.J.  490  =  1912  M.W.N.  207.] 

(13) — S.  6—Exclunon  of  evidence. — Under 
the  Evidence  Act,  admissibility  is  the  rule  and 
exclusion  is  the  exception,  and  circumsfancea 
which,  under  other  systems,  might  operate  to 
exclude  are,  under  the  Act,  to  be  taken  into 
consideration  only  in  judging  of  the  value  to  be 
allowed  to  evidence  whan    admit-.f.ei.     QCJEEN- 

Empbess  v.  mon-\  Puna,  16  B.  661. 

(14)— S.  5—  See  SENTENCE  —  SENTENCE 
AFTER  PREVIOUS  CONVICTION,  L.B.R.  1872 
—1892,  574. 

(15) — Ss.  5 — 14 — Receiving  illegal  gratifica- 
tion—Subsequent, but  unconnected  receipt  evi- 
dence of — Idmi-ssibiliiy. — Wbere  a  person  was 
charg-d  with  having  received  illegal  gratifija- 
tion  under  s.  161  of  the  Penal  Oode,  on  three 
Bpaclfic  occasions,  in  a  certain  year,  from  a  firm, 
held,  evidence  of  similar,  but  unconnected 
instances  of  receiving  illegal  gratification  from 
the  same  firm  in  subsequent  years  is  inadmis- 
sible under  ss.  5  — 13  of  the  Evidence  Act. 
Nor  would  it  be  admissible  under  s.  14  of  the 
Evidence  Act —  Per  Garth,  C.J-  iMaclean,  J. 
concurring).  If  the  receipt  of  illegal  gratifisa- 
tioas  mentioned  in  the  charges  be  considered 
to  have  be?in  proved  to  the  satisfaction  of  the 
Court  by  other  evidence,  and  if  it  be  necessary 
to  ascertain  whether  the  accused  received  them 
as  a  motive  for  showing   favour  in  the  exercise 
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of  his  official  functions,  the  alleged  subsequent 
transactions  would  be  relevant  under  s,  14.  But 
they  are  not  relevant  for  the  purpose  of  estab- 
lishing the  fact  of  receiving  such  gr^tifioa- 
tion  in  an  earlier  transaction. — Per  Mitter,  J, 
[R.,  15  B.  491.]  S.  14  applies  to  cases  where 
a  particular  act  is  more  or  less  criminal 
or  culp-tble,  according  to  the  state  of  mind 
or  feeling  of  the  person  who  does  it  ;  but 
the  operation  of  the  section  must  not  be 
extended  to  other  cases,  where  the  question  of 
guilt  or  innocenca  depends  upon  actual  facts  and 
not  upon  the  state  of  a  man's  mind  or  fe-'lmq  — 
Per  Garth,  G.J.  EMPRESS  v.  VyapoorY 
MOODBLIAR,  6  C,  035  =  8  C.L.R.  197  =4  Shorae 
L  R.  123.  [i^.,  31  A.  93=8  A  L..J  1269  =  12 
Or. L.J.  611=12  Ind.  Oas.  987,  U.B.K.  1897— 
1901,  Vol.  1,  144;  R.,  28  B.  129  ] 

(16; — Ss.  5,  11,  \bi  — Witnesses  to  contradict 
statement  of  other  witnesses. — Where  witnesses 
have  been  examiaed  by  the  prosecution  to  state 
that  they  saw  the  acousid  at  h  particular  place 
at  a  particular  time,  hdd  thit  evidence  of  other 
witnesses  could  be  let  in  to  prove  that  the  for- 
mer witnesses  could  not  have  seen  the  accused 
as  stated  by  them.  Sjch  evidence  is  admissi- 
ble under  ss.  5,  11,  153  of  the  E/idenceAc6. 
It  is  not  to  impeach  the  credit  of  witnesses  that 
such  evidence  is  let  in,  but  to  contridict  evi- 
dence as  to  relevant  facts.  REG.  v.  SAKHARAM 
MUKUNDJi,  11  B.H  C.   166. 

(17) — S.  Q— Commission  of  crimi^~al  breach 
of  trust — Confession —Relevi.ncy. — Where  a 
prisoner,  a  bo  iking  clerk  of  a  Railway  Company, 
committed  criminal  breach  of  trust  as  a  ser- 
vant in  respect  of  certain  sums,  his  confession 
before  the  Traffic  Mtnaget  of  the  Gompany 
would  ba  a  relevant  fact  under  s.  6.  REG.  v. 
NavROJI  DADABHAI,  9  B.H  C.  358. 

(18) — S.  6,  Illus,  (a) — Murder —  Res  gestae 
— Statemnt  of  eyevntness  shortly  afier  occur- 
rence, if  relevant— Hearsay  evidence — Admissi- 
bility— Sa^ne  transaction  Interval  of  time — 
Physical  and  mentil  condition  of  person  making 
statement. — Hearsay  evidence  of  the  statemeat 
of  a  by-stander  as  to  an  occurrence  would  be 
admissible  in  evidence  as  a  part  of  the  rts  gestce, 
only  if  it  was  made  at  the  time  the  transacMoa 
was  taking  place  or  so  shortly  before  or  after 
it  as  to  form  p-itt  of  the  transaction.  If  the 
transaction  had  terminated  when  the  state- 
ment was  made,  it  would  be  irrelevant.  In  this 
case  a  chowk'dar  deposed  thit  oue  G  ran  up  to 
him  :*nd  stated  that  he  had  seen  the  accused 
persons  murder  his  mistress  whom  he  had 
met  by  assignation  and  that  he  had  run  awiy 
from  the  place  of  occurrence  to  save  his  life. 
Wnat  interval  of  time  passed  between  the 
murder  and  the  alleged  statement  did  nob 
appear.  G  seemed  to  ba  quite  sensible  when 
he  mide  the  statement  and  the  condition  of 
his  mind  did  not  appear  to  be  such  as  to  ex- 
clude the  supposition  of  his  fabricating  evidence 
or  being  tutored  :  Beld,  that  the  statement 
was  inadmissible  in  evidence.  CHAIN  M-VHTO 
V.  Emperor.  U  C.W.N.  266=5  Cr.  L.J.  71. 
(10  G.  302,  D,) 
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(19)— S.  6— See  No.  15,  supra, 

(20)— Ss.  6,  8,  ill.  {g)— Statement  by  injured 
person  to  third  party. — A  statement  made  by  an 
injured  person,  in  the  presence  of  the  prisoner 
who  caused  the  icjury,  to  a  third  party,  im- 
mediately after  the  cftence,  would  be  admissi- 
ble in  evidence,  when  the  prisoner  did  not  deny 
having  done  the  act.  In  the  matter  of  the  petition 
of  SURAT  DHOBNI.  10  C.  302.  [D.,  11  O.W.N. 
266  =  5  Gr.  L.J.  71.] 

(21)— Ss.  6,  14  and  5i— Evidence  of  bad 
chataeter—I.P.G,,  s.  401. — In  a  trial  of  persons 
for  an  ofieace  under  s.  401,  where  the  charac- 
ter of  the  accused  is  not  in  issue,  evidence  of 
bad  character  or  reputation  is  not  admissible, 
and  therefore  evidence  of  previous  convictions 
canuot  be  adduced.  Mankura  PaSI  v.  QUEEN- 
Empress,  27  C.  139  =  4  C.W.N.  97. 

(22) -Ss.  6.  80,  91— See  FadSE  EVIDENCE, 
25  P.R    1890,  Gr. 

(23)— Ss   6,  122— Evider.ce   as  to   what  a  by- 
stander said  some  time  after   the   transaction — 
Communications  between   husband   aad  wife — 
Disclosuie      by      toife  —  Admissibility- — S.   6, 
Evidence  Act,  gives  statutory    recognition  to  a 
well-kncwn  rule  of  the   law   of   evidence  that 
facts  which   form   part    of    the  res  gestce   are 
admissible    in  evidence.     But   this   rule   only 
applies  when  the  facts  are  so  connected  together 
as  bo  form  part  of  the   same    transaction.     In 
order  to  make   the   statement  of   a  by-stander 
admissible,  it  must  have  been  made,  as  contem- 
plated by  s.  6  and  illus.    (a)  to  it,   at  the   time 
the  transaction  was    taking  plaoe  or  so  shortly 
before  or  after  it  as  to  form  part  of  the  transac- 
tion.    If  the   transaction   has  terminated  and 
then  the  statement  is  made,    the   statement  is 
irrelevant.     The  admissibility  is  dependent  on 
continuity.   In  this  case  the  murder  took  place 
the  previous  night.     After  the  transaction  had 
terminated   and   the   murderers   had   left   the 
plaoe,  a   by-stander   told  the   witnesses  in  the 
next   morning    that  he    had   seen  the  accused 
commit  the  murder,  and  the  witnesses  testified 
to    this    statement   of     the     by-stander.     The 
bystander   was   also   produced,  but   he   denied 
all   knowledge   of   the  occurrence.     Beld,  that 
any     evidence    as    to     what    the    by-stander 
said  in  the  morniijg  was  inadmissible  as  hear- 
say   and    that   the    statement  cannot    be  re- 
garded as  forming  part  of  the  same  transaction 
as  the  murder  and  cannot  be  used  against  the 
accused.     (11  G.W.N.    266,  Appr  )     Held, -Aho 
that  evideuae   given  by  the  wife  of   one  of  the 
acou&ed  as  to  certain  communic-itions  between 
her  and  her    husband  was  inadraiFsible  under 
s.  122  of  the  Evidence  Act.  JOWALA  SAHAI  v. 
Crown,  34  PR.  1914,  Cr.=27  Ind.  Gas.  664  = 
16Cr.  LJ.  184      (27  P.R  1913,  Gr.,  JR.) 

(24)— S.  7— See  No.  15,  supra. 

(25)  — S.  8  —Answers  given  to  official  superior 
in  offiAal  e«gairr/.  — The  answers  to  his  superior 
officjer,  given  by  an  accused  person  in  explana- 
tion of  an  official  irregularity,  can  be  proved 
against  him,  if  subsequently  ascertained  to  be 
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false.  The  subordinate  is  under  no  legal  obli- 
gation to  attend  an  official  enquiry,  but  if  he 
does  attend  and  answers  the  questions  put  to 
him,  the  answers  that  he  gives  fall  under  the 
category  of  statements  which  accompany  and 
explain  acts  other  than  statements.  KlNG- 
Empeeor  v.  Ganesh,  4  Bora.  L.R.  284. 

(26) -S.  8— See  REVISION— QUESTION  OP 
FACT,  25  P.W.R.  1910,  Gr. 

(27)- S.  8,  expl.  2 — Infoi^mer's  statement — 
Admissibility— See  GRIM.  PRO.  CODE,  1898, 
s.  103,  12  Gr.  L.J.  479  =  12  Ind.  Cas.  87. 

(28) — S.  8,  ill.  (k) — Admission — Confession.— 
A  prisoner  was  indicted  for  theft  and  dishonestly 
receiving  stolen  property.  The  prosecutor, 
while  travelling  by  train  to  Calcutta,  discovered 
the  loss  of  the  property,  and  stated  his  loss  to  a 
Railway  Police  luspector  at  the  first  station  at 
which  the  train  stopped  after  he  became  aware 
of  the  theft,  the  prisoner  not  being  than  present. 
This  statement  was  tendered  in  evidence,  and 
admitted  under  s.  8,  ill.  {k),  of  the  Evidence 
Act.  Evidence  was  also  tendered  of  a  statement, 
made  by  the  prisoner  to  the  constable  who 
arrested  him,  to  the  efiect  that  some  of  the  pro- 
perty had  been  given  him,  and  that  he  had 
bought  the  rest,  and  this  was  admitted  ;  the 
Court  remarking  that  there  was  a  distinction 
in  the  Evidence  Act  between  "  admission  "  and 
"confession."  QUEEN  v.  MACDONALD,  J.,  10 
BL.R.  App.  2.  [R.,  11  Gr.  L.J.  453  =  7  Ind. 
Gas.  359  =  37  C.  467,  12  Gr.  L.J.  60  =  8  Ind. 
Cas.  1181  =  6  N.L.R.  180.] 

(29)— S.  8— Sfe  Nos.  15,  20,  supra. 

(30)— Ss.  8,9  and  B2— Statements  by  deceased 
as  to  cause  of  his  death  gwen  by  signs  in  answer 
to  questions,  admissibdity  of. —  When  a  witness 
is  called  for  the  purpose  of  deposing  to  his 
having  put  certain  questions  to  a  person  shortly 
before  his  death,  who,  being  unable  to  speak, 
although  conscious,  made  signs  by  way  of  reply, 
the  questions  being  as  to  the  cause  of  his  death, 
held,  Per  Oldfield  and  Ercdhurst,  JJ.,  con- 
curring :  —  The  signs  cannot  be  regarded  as 
conduct  within  the  meaning  of  s.  8,  as  these 
signs,  taken  alone  without  the  questions, 
cannot  be  connected  with  the  cause  of  death. 
The  questions  cannot  be  proved  either  under 
expl.  2  of  3.  8  or  under  s  9,  for,  before  they 
can  be  admitted,  the  conduct  which  they  ar9 
also  alleged  to  afiect  should  be  proved  to  be 
relevant.  In  this  case  until  the  questions  are 
admitted,  the  conduct  is  not  relevant,  and, 
therefore,  the  questions  cannot  be  let  in  because 
the  condition  precedent  to  their  admissibility 
has  not  been  satisfied.  Where  a  statement  is 
made  merely  in  response  to  some  question  or 
suggestion,  it  shows  a  state  of  things  intro- 
duced, not  by  the  fact  in  issue,  but  by  the 
interposition  of  something  else,  and  it  does  not, 
therefore,  amount  to  "conduct "  under  8.  8  of 
the  Evidence  Act.  But  the  questions  and 
signs  in  response  are  admissible  under  s.  32  of 
the  Evidence  Act,  as  they  amount  to  "  verbal 
statements"   under  that  section,   made  by  » 
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person  as  to  the  cause  of  bis  death.  Per 
Straight,  J,— The  questions  taken  with  the 
dying  person's  assent  or  dissent  in  response  to 
them,  clearly  proved,  constitute  a  "verbal 
statement  "  as  to  the  cause  of  the  death,  within 
the  meaning  of  s.  32.  Statements  by  the 
witnesses  as  to  their  impression  of  what  these 
signs  meant,  are  inadmissible,  and  should  be 
eliminated,  but  assuming  the  questions  put  to 
the  deceased  were  responded  to  in  such  a  manner 
as  to  leave  no  doubt  in  the  mind  of  the  Court  as 
to  the  meaning,  then,  it  is  not  straining  the 
construction  to  bold  that  the  circumstances  are 
covered  by  s.  32.  Per  Malimood,  J.  —  S.  32, 
ol.  (1)  can  only  apply  to  "statements"  written 
or  verbal.  The  word  "  verbal  "  cannot  mean 
more  than  "  by  means  of  a  word  or  words."  As 
nodding  the  head  or  waving  the  hand  is  not  a 
vrord,  the  questions  and  the  signs  in  response 
are  not  admissible  under  s.  32.  But  the  signs 
made  by  the  deceased,  being  the  conduct  of  a 
person,  an  oSenoe  against  whom  is  the  subject 
of  a  proceeding,  are  relevant  under  s.  8,  of  the 
Evidence  Act,  inasmuch  as  the  word  "conduct" 
as  used  in  s.  8,  does  not  mean  only  such  conduct 
as  is  directly  or  immediately  influenced  by  a 
fact  in  issue  or  a  relevant  fact.  Tne  questions 
put  to  the  deceased  are  admissible  either  under 
eipl.  2  of  s.  8,  or  under  s.  9,  by  way  of  explain- 
ing the  meaning  of  the  signs.  QUEEN  EM- 
PRESS V.  ABDQLLAH,  7  A.  383,  F.B.  =  A.W.N. 
1885.  78. 

(31)— Ss.  8,  14,  43,  54— See  BAD  CHARACTER, 
7  P.R.  1895,  Cr. 

(32)— Ss.  8,  24,  25,  26,  27— Accused  pointing 
out  artichs  stolen  —  Conduct — Admissibility  of 
evidence — Application  of  Evidence  Act  —  S.  27, 
an  exception  to  preceding  sections — Grim.  Pro. 
Code,  Act  V  of  1898,  s.'  169,— M  was  charged 
with  the  murder  of  a  girl.  On  the  hope  of 
pardon  beiog  given  to  her,  she  took  the  police 
to  a  place  and  pointed  out  and  produced  certain 
ornaments,  which  the  deceased  was  wearing  at 
the  time  of  her  death.  Held,  that  evidence  was 
admissible  to  show  that  the  accused  did  go 
to  a  certain  place  and  there  produced  certain 
ornaments.  It  is  the  Evidence  Act  and  not  the 
Grim.  Pro.  Code  that  must  be  looked  to  as  to 
whether  the  evidence  in  point  is  or  is  not 
admissible.  S.  27  of  the  Evidence  Act  ia  an 
exception  to  the  preceding  sections,  and  its 
object  is  to  provide  for  the  admission  of  evidence 
which,  but  for  the  existence  of  that  section, 
could  not  be  admitted.  So  much  of  the  iofor- 
maticn,  even  if  it  amounted  to  a  confession, 
made  to  a  police  officer,  may  be  proved,  as  relat- 
ed to  the  discovery  of  the  articles  stolen.  The 
conduct  or  acts  of  the  accused  are  not  dealt 
with  by  s.  27  and  are  relevant  under  s.  8. 
MUSSAMM4T  MISRI  v.  KING  EMPEROR,  6  A. 
LJ  839,  F.B  =31  A.  392  =  10  Cr.  L  J.  212, 
439  =  3  Ind.  Cas  26.  973.  [F.,  12  Cr.  L.J.  119 
=  9  Ind.  Cas.  718  =  4  S.L.R.  209] 

(33) -Ss.  8,  25,  26,  27— See  CONFESSION- 
CONFESSIONS  MADE  TO  POLICE  OFFICERS, 
U  B.  260,  F.B. 
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(34)— Ss.  8,  32,  118,  119— Signs  made  by  deaf 
mute — Admissibility  in  evidence  — The  gesticula- 
tions of  a  deaf  mute  at  the  place  where  a  dead 
body  was  found  during  the  police  enquiry,  and 
subsequently  in  Court  cannot  be  used  in  evi- 
dence against  an  accused  person,  as  he  is  not 
a  competent  witness  under  s.  118,  Evidence 
Act ;  nor  are  they  admissible  against  the 
accused  as  conduct  under  s.  8,  Evidence  Act  ; 
and,  if  they  are  regarded  as  statements,  they 
are  equally  inadmissible  under  s,  32  (1). 
SAMAIDIN  v.  KINGEMPEROR.  5  O.C.  246. 

(35)— S.  9— See  Nos.  15,  30,  supra. 

(36)— Ss.  9,  11,  cl.  (2),  and  i5— Comparison 
of  thumb  impression. — A  comparison  of  thumb 
impressions  is  admissible,  under  s.  9  of  the 
Evidence  Act,  if  the  similarity  of  those  impres- 
sions can  establish  the  identity  of  a  perEOo.  who 
is  charged  with  having  forged  a  document  pur- 
porting to  have  been  executed  by  another,  with 
the  latter,  or  under  cl.  (2)  of  s.  11  of  the  Act,  if 
their  dissimilarity  makes  such  identity  improb- 
able. Though  the  comparison  of  thumb  im- 
pressions is  allowable,  such  comparison  must 
be  made  by  the  Court  itself ;  the  opinion  of  an 
expert  as  to  the  similarity  of  such  impressions 
is  not  admissible  und°r  s.  45  of  the  Evidence 
Act.  Queen-Empress  v.  Fakir  Mahomed 
Sheikh,  1C.W,N.33.  [R.,  3  N.L  R.  1=5 
Cr.  L.  J.  220.] 

(37) — S.  10— Scope  of  section. — The  operation 
of  s.  10,  Evidence  Act,  is  strictly  conditional 
upon  there  being  a  reasonable  ground  to  believe 
that  two  or  more  persons  have  conspired  to 
commit  an  oSence.  BARINDRa  KUMAR  GHOSE 
v.  EMPEROR,  37  C.  467  =  14  C.W.N.  1114  =  7 
Ind.  Cas.  359  =  11  Cr  L  J.  433. 

(.38)— 8.  10-See  Abetment,  4  C.W.N.  528. 

(39)— S.  10— See  CONSPIRACY,  28  C.  797,  5 
O.C.  321. 

(40)— S.  10— See  PENAL  CODE,  ss.  109,  114, 
124-A,  5M.LT.  16  =  32  M.  3  =  1  Ind.  Cas.  36 
=  9Cr.  L.J.  130. 

(41)- S  10— See  Penal  CODE,  ss.  121  (a), 
122  and  123.  U.B.R.  1892—1896,  Vol.   I,  148. 

(41-a)  S.  10— See  No.  15,  supra. 

(42)— Ss.  10,  BO— Evidence— Circumstantial 
evidence  —  Wife  not  pulling  on  well  with  husband 
and  motherin-law — Putting  white  substance  at 
instance  of  paramour  into  food  served  to  hus- 
band, mother-in-law  and  two  other  persons  also, 
to  whom  she  was  affectionately  disposed—  State- 
ment of  wife  that  substance  was  administered 
being  assured  by  paramour  that  it  would  bring 
about  good  feeling  of  husband  and  mother-in-law 
— Denial  of  complicity  by  paramour —  Grave 
suspicion— Not  inconsistent  with  innocence  of 
accused— Statement  of  female  accused  if  admis- 
sible against  male  accused.— A,  a  young  girl  of 
16  and  of  rather  weak  intellect,  was  married, 
but  as  she  and  her  husband  could  not  agree,  she 
was  not  well  treated  by  him  and  bis  mother. 
The  result  was  that  she  frequently  ran  away 
from  the  house  of  her  husband.  Finally,  she 
went  to  reside  with  her  paternal  uncle  ;  and 
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while  there,  she  oontraoted  criminal  intimacy 
with  B,  an  unmarried  youth  of  20.  In  a  short 
time,  the  fact  of  this  intimacy  became  known, 
so  her  uncle  sent  her  back  to  the  house  of  her 
husband.  On  the  day  of  her  return,  there  was 
a  feast  in  the  bouse,  and  she  put  into  the  food 
cookpd  by  her  a  white  substance  given  to  her  by 
B.  Her  story  was  that  she  was  assured  by  her 
paramour  that,  if  she  administered  the  drug  to 
her  husband  and  motherin-law,  they  would 
become  submissive  to  ber,  would  love  her  and  no 
longer  ill-treat  her.  A  belief  was  current  amongst 
women  in  that  part  of  the  country  that  pert^ons 
can  be  brought  under  c^ntrol  if  certain  drugs 
were  administered  to  them.  She  served  the 
food  mixed  with  the  substance  not  merely  to 
her  husband,  and  his  mother,  but  to  some  olher 
persons  also  to  whom  she  was  affectionately 
disposed.  As  soon  as  the  guests  had  tvken  the 
food,  several  of  them  were  taken  ill  and  one 
subsequently  died.  A  and  B  was  charged  with 
murder.  B  denied  complicity  in  the  transac- 
tion :  Held,  thai,  though  the  case  against  both 
the  accused  was  one  of  grave  suspicion,  yet  the 
circumstances  were  not  inconsistent  with  their 
innocence,  that  the  self  exculpatory  statement 
made  by  A  could  not  be  used  as  evidence  against 
B  under  s.  30  of  the  Evidence  Act,  as  the 
inherent  quality  of  the  statement  was  not  a 
confession,  and  that  the  statement  of  A  could 
not  be  used  against  B,  as  it  had  not  been 
established  that  there  was  a  conspiracy  between 
the  two  persons  to  poison  the  bui^band  ard  the 
mother-in-l^w  of  the  girl.  KUSIR  BAP  v. 
Emprrob,  14  Cr.  L  J.  586  =  21  lad.  Cas.  378 
=  18G.L  J   590. 

(43)— Ss.  10.  20-Penal  Code  (ActXhY  of 
1860),  s.  121-A —  Conspiracy—  Confession  of 
co-accused — Evidence — Con/cssion  of  prisoner, 
evidence  against  himself. — 8.  10  of  the  Evidence 
Act  is  intended  to  make  evidence  communica- 
tions between  different  conspirators,  while  the 
conspiracy  is  going  on,  with  reference  to  the  car- 
rying out  of  the  conspiracy.  It  is  not  intended 
to  make  evidence  the  confession  of  a  co-accused 
and  put  it  on  the  same  footing  as  a  communica- 
tion passing  between  conspirators,  or  between 
conspirators  and  other  persons,  with  reference  to 
the  conspiracy.  But  such  confession  can  be 
looked  at  under  s.  30  of  the  Evidence  Act,  though 
its  value  is  discounted  by  the  fact  that  it  cannot 
be  tested  by  cross-examination.  No  higher 
value  can  be  put  upon  it  than  upon  the  state- 
ment of  an  accomplice,  and  the  Court  should 
not  be  influenced  by  the  statements,  except 
where  they  are  corroborated  by  independent 
testimony  implicating  the  accused  persons  in 
the  design  with  which  they  are  charged.  With 
regard  to  the  prisoner  who  confessed,  the  con- 
fession, and  the  other  statement  which  he  has 
made  in  verification,  and  the  depositions  which 
he  has  given  before  the  M'gis'rate,  are  all 
evidence  againtt  him.  EMPEROR  v.  ABANI 
Bhusan.  8  Ind.  Cas  770  =  15  C.W.N.  25  =  11 
Cr.  L  J.  710  =  38  C.  169. 

(44)— Ss.  10,  73.  114,  133— See  CONSPIRACY, 
16  O.W.N.   1105  =  16  Ind.  Caa.  257. 
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(45) — 8.  11 — Professional  misconduct — Judg- 
ment and  proceedings  m  Civil  Court  out  of  which 
charge  arises — Admissible  in  evidence — See 
Legal  Practitioners  —  Pleader  and 
Client,  37  M.  238  =  23  M.L  J.  447  =  1912  M. 
W.N.  1029=  12  M.L.T.  6l5=13Cr.  L.J.  800 
=  17  Ind.  Cas.  544. 

(46)— S.  11— See  SECURITY  FOR  GOOD 
BEHAVIOUR,  14  C.W.N.  49  =  37  C.  91  =  5  Ind. 
Cas.  29. 

(47)— 8.  11— See  STOLEN  PROPERTY,  A. 
W.N.  1885,  27. 

(48)-S.  11— See  Nos.  15,  16,  36,  supra. 

(49) — Ss.  11,  13,43 — Judgment  of  Criminal 
Court — Hotv  far  relevant.  — In  a  suit  for  damages 
for  malicious  prosecution,  the  judgment  of  the 
Crimmal  Court  acquitting  the  plaintifi  is  rele- 
vant only  as  showing  that  he  was  declared 
innocent  by  that  Court.  The  Civil  Court  is  not 
to  use  it  as  a  recnrd  of  the  facts  found  or  as 
establishing  the  plaintiff's  claim  for  damages, 
GULABCHAND  V.  CHUNILAL,  9  Bom.  L.  R. 
1134. 

(50) — Ss.  11. 14  and  15— Scope — Applicability 
of  Enalish  law — Practice. — The  words  of  s.  11 
of  the  Evidence  Act  are  very  wide,  and,  under 
it,  all  evidence  which  would  be  properly  held 
admissible  under  English  law.  would  be  pro- 
perly admitted  under  the  Evidence  Act. 
Evidence  touching  circumstances  and  transac- 
tions which  are  connected  with  the  special 
subject-matters  of  the  charges  as  parts  of  one 
and  the  same  transaction,  is  not  inadmissible- 
The  Courts  are  justffied  in  looking  to  English 
decisions  to  elucidate  the  meaning  of  the  Evi- 
dence Act.  and  the  evidence  which  Judges  in 
England  have  admitted  and  juries  have  acted 
upon,  must  be  held  to  be  clearly  within  the 
term="  of  s«.  11,  14  and  15.  QUEEN  EMPRESS 
v.  VAJIRAM,  16  B   414, 

(51) — Ss  1 1 ,  21—  Crime  committed  between  A 
and  C  — Relevancy  of  the  fnit  that  it  has  not 
been  commuted  by  C— Inference  ot  gi'iU  of  A 
drawn  from  incriminating  circumstances. — M 
gave  birth  to  an  illegitimate  child.  It,  was  alive 
at  bed  time,  it  was  attended  during  the  night  by 
M,  its  mother,  and  B,  midwife,  and  was  found 
lifeless  next  morning.  The  medical  evidence 
proved  that  its  death  was  due  to  strangulation. 
There  was  no  other  evidence  except  the  state- 
ments of  B  and  J.  a  Chowkidar,  to  the  effect 
that  M  admitted,  before  each  of  them,  that  she 
(M)  killed  the  child  and  begged  them  to  keep 
it  secret.  These  statements,  however,  were 
not  considered  conclusive.  Held,  that  M  was 
guilty  of  causing  the  death  of  the  child  mainly 
on  the  principle  that,  where  the  guilt  lies 
between  A  and  C  and  there  is  no  reason  for 
believing  that  C  has  any  concern  with  the 
commission  of  the  crime,  while  tbe  motive  and 
other  surrounding  circumstances  are  too  incri- 
minating against  A,  the  irresistible  inference 
is  that  A  has  committed  the  crime.  But  the 
Chief  Court,  thii  kmg  it  was  probable  that  M 
oommitted  the  crime  in  a  distracted  state  of 
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mind,  etc  ,  directed  that  a  copy  of  this  judg- 
ment be  laid  before  his  Honour  the  Lieutenant- 
GoverDor,  in  order  that  His  Honour  might 
exercise  his  prerogative  of  mercy  with  respect 
to  the  senleoce,  if  His  Honour  thinkw  fit.  MT. 
Mehro  v.  Crown,  8  P.W.R.  1907,  Cr.  =5  Cr. 
L.J.  182. 

(52)— Ss.  11,  30— See  CONFESSION—  RE- 
TRACTED CONFESSIONS,  38  P.W.R.  Cr.  1910 
=  24  P.R.  1910  =  1^3  P.L.R.  19i0  =  8  Ind.  Cas. 
260=11  Cr,  L.J.  604. 

(53)  — Ss-  11,  43  and  153 — Proof  of  possession 
of  other  complettd  or  hichoate  forged  documents 
— AdmxssibUtly — Evidence  of  execution  of  simi- 
lar documents.— la  a  charge  of  forgery,  evi- 
dence of  possession  by  the  accused  of  other 
documents  suspected  or  even  proved  to  be 
forged,  IS  inadmissible  under  s.  11  of  the  Evi- 
dence Act.  [fi,,  Rat.  Un.  Cr.  C.  3i2.  15  B.491, 
U.B.R.  (Ib9;i— 1896),  158,  10  Bom.  L.R.  907  ; 
D.,  8  B.  2-23,  16  B.  414.]  Where,  on  tbe  denial 
by  the  ocmplainant  in  a  prosecution  for  forgery 
of  ever  having  executed  a  pro-note,  evidence  that 
he  had  executed  a  prn-note  similar  to  tbe  one  in 
question  in  the  cbarge  or  even  that  a  judg- 
ment had  been  obtained  on  another  note  is  in- 
admissible under  s  43  or  s.  153  of  the  Evidence 
Act.    REG  v.  PARBHUDAS,  11  B  H.C.  90.    [R., 

10  Bom.  L.R.  973  =  9  Cr.  L.J.  226  =  4  M.L.T. 
450.] 

(54)— Ss.  11.  54— See  BOM.  ACT  IV  CF  1887, 
ss.  4,  5,  6,  7,  28  B.  129  =  5  Bom.  L.R.  805. 

(55)— S.  12— See  No.  15,  supra. 

(56)— 8.  13— See  Crim.  PRO.  CODE.  1898, 
s.  145.  29  C.  187  =  29  I. A.  24  =  6  CW.N.  386, 
P.O. 

(57)— S.  13— See  Nos.  15,  49,  supra. 

(58)  — S.  14— See  CHARGE  TO- JURY— MIS- 
DIRECTION, 8  W.R.  Cr.  60. 

(59) — S.  14 — Complaint  as  to  previous  inci- 
dent—Admissi  bill  ly— See  PenaL  CODE,  S3. 365, 
366,  18  C  L.J.  578. 

(60)— S.  14,  ill.  (a)— See  PENAL  CODE, 
ss.  379,  411,  9  Bom.  L.R.  27  =  5  Cr.  L.  J.  63. 

(61)— S.  14— See  Nos.  15,  21,  31,  50,  supra, 
and  No.  217,  infra. 

(62)  — Ss.  14  ani  15— Evidence  admissible 
under  the  sections. — Where  a  t^erson  vyas  charged 
with  having  made  three  transfers  on  a  certain 
day  with  the  intention  of  evading  the  execution 
of  a  decree,  evidence  of  other  such  transfers 
on  the  same  day  was  held  to  be  admissible 
under  ss.  14  and  15,  Evidence  Act,  to  show  that 
ail  the  transfers  were  in  one  and  tbe  same 
transaction  in  question,  and  were  made  with 
a  fraudulent  intent.  QUEEN-EMPRESS  v. 
VAJIRAM,  16  B  414.  [F.,  36  C.  573  =  9  C.L.J. 
610=18  G.W.N.  973  =  2  Ind.  Cas.  601  ;  R.,  38 
M.  502  =  5  Ind.  Cas.  847  =  11  Cr.  L  J.  258  =  20 
M.L.J.  220  =  7  M.L.T.  299  =  M  W.W.  19l0,  65, 

11  A  L.J.  188  =  14  Cr.  L.J.  116=18  Ind.  Cas. 
676.  11  Cr.  L  J.  428  =  6  Ind.  Cas.  964  =  12  P.R. 
1913,  Cr.  =  26  P.W.R.  1910,  Cr.] 

(63)  — Ss.  14,  15— Evidence  of  previous  con- 
victions when  relevant. — In  a  prosecution  for 
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theft,  it  cannot  be  assumed,  as  a  matter  of 
course  that  a  previous  conviction  for  the  wame 
offence  is  relevant  in  establishing  the  guilt  of 
the  accused.  In  order  that  it  may  be  relevant 
under  s.  15,  it  must  be  strictly  shown  that  that 
section  applies.  Nga  SHWE  HmaN  v.  QUEEN- 
Empress.  U.B.R.  1897-1901,  Vol.  I,  144. 
(6  C.  655,  R.) 

(64) — Ss  14,  15— Intention  —  State  of  mind- 
Evidence  of  tnttntion — Eviaence  as  to  previous 
or  subsequent  acts  forming  one  series  of  transac- 
tions— Admissibiliiy  cf  tvtdence—  Ptnal  Code, 
s,  i20— Cheating.  —  Accused  was  charged  with 
deceiving  one  B  by  leading  him  to  believe  that 
he  could  secure  an  emplojment  for  him  and 
with  thereby  inducing  B  to  give  him  soma 
money.  Evidence  was  given  to  show  that  this 
transaction  with  B  was  one  of  a  series  of  simi- 
lar frauds  practised  by  the  accused  upon  various 
other  persons.  Held,  (on  a  review  of  the 
English  decisions)  that  such  evidence  was 
admissible.  S.  15  of  the  Evidence  Act  is  an 
application  of  the  general  rule  laid  down  in 
F.  14,  and  it  is  not  necessary  under  the  section 
that  all  the  acts  should  form  part  of  one  trans- 
action, but,  if  they  form  part  of  a  series  of 
similar  occurrences,  such  acts  may  be  proved. 
Where  the  particular  transaction  is  one  of  a 
series  of  similar  frauds,  evidence  of  the  other 
frauds  is  admissible  to  prove  the  intention  of 
the  accused  in  tbe  particular  case.  EmPEROB 
v.  Debendra  Prosad,  36  C.  573=13  C.W  N. 
973  =  9  C.L  J.  610  =  2  lod.  Cas  60l  =  10Cr. 
L.J.  91.  (BellC.C.  290,  Disc.  £  D.;  L.R.  2 
C.C.R.  128,  1  Q.B.  77,  2  QB.  758,  1  K.B.  18R, 
2,  K.B  389,  A.C.  1894,  57.)  [R.,  11  Cr.  L.J.  428 
=  6  Ind  Cas.  964  =  li6  P.W.R.  1910,  Cr.;  D.,  34 
A.  93  =  8  A.L.J.  1269=12  Ind.  Cas.  987  =  12 
Cr.  L  J.  611] 

(65)— Ss.  14,  15— Charge  for  dacoity— Evi- 
dence of  other  dacoitiea — Admissibility — See 
CHARGE -GENERAL,  19i2  M.W.N.  49=13 
Ind.  Cas.  781  =  13  Cr.  L.J.  125. 

(66) — S3.  14,  15— Evidence  showing  that 
accused  had  cheated  other  persons — Admissibi- 
lity—See  Penal  Code,  s.  415,  8  A.L.J.  1269 
=  12  Ind.  Cas.  987  =  12  Gr.  L.J.  611. 

(67)— Ss.  14,  15— Cheating — Previous  and 
subsequent  conduct  cf  accused — Admissibility. 
See  Penal  Code,  s.  420,  269  P.L.R.  1914. 

(68)— Ss.  14,  15,  54— Cheating— Evidence  of 
the  previous  and  subsequent  conduct  of  accused 
when  and  in  what  oases  relevant — Principle  of 
civil  law  when  applies  to  a  criminal  case — See 
PENAL  Code,  s.  420,  26  P.W.R.  1910,  Cr. 

(69)— Ss.  14,48,  b^-Offence  under  s.  400, 
I.P.C. — Evidence  of  previous  convictions,— As 
regards  an  ofience  under  s.  400,  I.P.C,  previ- 
ous commission  of  dacoity  by  the  same  accused 
is  relevant  under  s.  14  of  tbe  Evidence  Act. 
Convictions  previous  to  the  time  specified  in 
the  charge,  or  previous  to  the  framing  of  the 
charge  are  relevant  under  expl  2  of  s.  14,  Evi- 
dence Act.  But  convictions  subsequent  to  tbe 
time  specified  in  the  charge  and  to  tbe  framing 
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of  the  charge  itself  are  not  admissible  in  evi- 
dence. Empress  V.  Naba  Kumar  patnaik, 
1  C  W.N.  146  [AppL,  28  B.  129  =  5  Bom.  L. 
R.  805;  R..  27  C.  139  =  4  C  W.N.  97,  38  C.  408 
=  15  O.W.N.  461  =  9  Ind.  Cas.  555  =  12  Or.  L. 
J.  97,  11  Or.  L  J.  364  =  6  Ind.  Cas.  492=18  P. 
L.R  1910,  63  P.W.R.  1910,  Cr.,  13  P.R.  1914, 
Cr.] 

(70) — Ss.  14,  54 — Evidence  of  previous  co7i- 
victions  under,  when  and  for  what  purpose 
admissible. — Although  evidence  of  previous 
convictions  is  ordinarily  irrelevant  under  the 
above  sections  for  the  purpose  of  affecting  the 
opinion  of  the  Coact  as  to  the  guilt  or  innocence 
of  the  accused  in  respect  of  the  charge  against 
him,  it  may  be  admissible  after  conviction  for 
the  purpose  of  affecting  the  punishment  impos- 
ed. Queen-Empress  v.  Nga  Yan  Gon,  U. 
B.R   1892-1896,  Vol.  I,  82. 

(71)— Ss.  14  and  5i— Evidence  as  to  general 
dishonesty  of  character,  whether  admissible  for 
raising  presu7nption  of  dishonesty  in  any  parti- 
cular case.— Evidexme  as  to  general  dishonesty 
of  character  is  not  admissible  under  the  E^'i- 
dence  Act  for  the  purpose  of  raising  a  presump- 
tion of  dishonesty  in  the  particular  C4se  under 
trial.  Nga  Po  SO  v.  King-Emperor.  U.B.R. 
1908,  2nd  Quarter,  Evidence  1  =  8  Cr.L  J  ill. 

(72) — S.  15— Evidence— Intention— Series  of 
acts — Burden  of  proof — Assumption  of  facts  — 
See  Penal  Code,  ss.  302,  307,  32  P.L.R.  1911 
=  9  Ind.  Cas.  731  =  12  Cr.  L.J.  125. 

(73)-S.  15— See  Nos.  50.  62  to  68,  supra. 

(74) — 8.  21 — Statement  of  accused  persons. — 
The  statements  of  an  accused  person,  from 
which  his  guilt  may  be  inferred  are  admissions 
and  may  be  proved  under  s.  21.  RAJ  MaL  v. 
Empress,  3  P.R.  1880,  Cr, 

(75)— S.  21— See  No.  51,  supra. 

(76)— Ss,  21,  24,  25,  26  and  ^7— Confession 
made  to  a  person  not  a  police  officer  and  luhen 
accused  not  in  police  custody— Confession  made 
under  inducement  held  out  by  one  who  is  not  a 
person  in  authority — Proof  of  so  much  of  con- 
fession as  relates  to  facts  thereby  discovered — 
Admission — Evidence  ol  Magistrate  to  prove 
confession  recorded  by  him — Crim.  Pro.  Code, 
s.  16t — Murder.— Tae  appellant  who  was 
accused  of  murder  made  a  stacement  during 
the  'jourse  of  police  investigation  to  certain  men 
of  influence  in  the  neighbouring  villages  when 
no  police  official  was  present.  la  consequence 
of  the  accused's  statement  some  money  and 
other  things  belonging  to  the  deceased  were 
found  at  the  places  mentioned  by  him.  The 
accused  also  made  a  statement  before  the  Magis- 
trate of  the  District.  The  District  Magistrate 
refused  to  make  the  memorandum  referred  to 
in  s.  164,  Orim.  Pro.  Code,  because  it  appeared 
to  him  that  the  statement  was  not  the  accused's 
free  and  spontaneous  statement  but  was  made 
by  him  in  conaequance  of  certain  hopes  which 
a  constable  had  held  out  to  the  accused  which 
he  thought  might  possibly  be  realized.     In  the 
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Court  of  the  Committing  Magistrate  when  the 
statement  made  by  the  accused  before  the 
District  Magistrate  was  read  out  to  him,  he 
stated  that  some  constables  had  given  him 
bhang  and  liquor  to  drink  and  he  did  not 
remember  what  he  stated.  The  Sessions  Judge 
held  both  statements  to  be  inadmissible,  the 
former  on  the  ground  that  the  accused  not 
having  been  in  the  custody  of  the  police  at  the 
time  when  the  statement  was  made,  it  was  in- 
admissible in  evidence  under  s.  27  of  the  Evi- 
dence  Act,  the  latter  on  the  ground  that  it  did 
not  contain  the  memorandum  required  under 
s.  164,  Crim.  Pro.  Code.  On  appeal  the  Court 
of  Judicial  Commissioner  directed  the  Sessions 
Judge  to  examine  the  District  Magistrate  as  to 
the  statement  made  by  the  accused  before  him 
and  to  give  an  opportunity  to  the  accused  of 
explaining  how  he  came  to  make  it.  The  Dis- 
trict Magistrate  was  examined  and  he  proved 
that  the  accused  appeared  to  be  in  perfect 
possession  of  his  senses  when  he  made  the  state- 
ment and  that  there  was  absolutely  nothing  to 
suggest  that  he  was  under  the  influence  of  any 
intoxicant.  Held,  {per  Ryves,  0  A.J.C.)  that  the 
confession  of  the  accused  made  to  the  residents 
of  the  neighbouring  villages  was  admissible 
in  evidence  against  him.  A  confession  made 
not  to  a  Police  officer  and  not  improperly  obtain- 
ed as  laid  down  in  s.  24  of  the  Evidence  Act  is 
always  admissible  against  an  accused.  In  the 
same  way  any  fact  discovered  in  consequence  of 
an  admissible  confession  can  also  be  admitted 
against  him.  Held  (p^r  Scott,  J.  C),  that 
having  regard  to  the  provisions  of  s.  21  of  the 
Evidence  Act  the  confessions  made  by  the 
accused  to  the  residents  of  the  neighbouring 
villages  and  to  the  District  Magistrate  were 
admissible  in  evidence.  The  former  confession 
although  having  been  made  when  the  accused 
was  not  in  Police  custody  proof  of  it  was  not 
prohibited  by  ss.  25  and  26  of  the  Evidence  Act 
and  it  was  relevant  under  s.  24  if  inducement 
held  out  to  him  did  not  proceed  from  "  person 
in  authority"  ;  and  the  latter  was  admissible 
under  s.  533.  Crim.  Pro.  Code,  as  the  evidence 
of  the  District  Magistrate  who  recorded  it  was 
taken  to  prove  that  the  said  statement  was  made 
voluntarily.  HARBANS  v.  KINGEMPEROR, 
8  0.C.  395  =  2  Cp.  L.J.  811. 

(77)— Ss.  21,  26,  29— See  CRIM.  PRO.  CODE, 
1898,  s.  312,  Rat.  Ua.  Cr.  C.  679  =  Cr.  Rg  45 
of  1893. 

(78)  — Ss.  21,  27 -Not  controlled  by  s  162, 
Crim.  Pro.  C^de-See  CRIM.  PRO  CODE, 
1898,  s.  162.  6N.L.R.  180  =  8  Ind  Cas.  1181  = 
12  Cr.L. J,  60. 

(791— Ss.  21,  29— See  ACCUSED  PERSON, 
Rat.  Un.  Cr.  C.  679  =  Cr.  Rg.  45  of  1893. 

(80)  — Ss-  21  and  30— Confession  of  co-accused 
vjhen  relevant — Suspicious  confession  to  be 
rejected  altogetlier—Ss.  114  and  202,  IP.C— 
Held,  that  (a)  it  is  settled  law  that,  before  the 
confession  of  the  accused  can  be  taken  into 
consideration  against  others  jointly  tried  With 
him  for  the  same  offence,   it  must  appear  that 
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'the  confession  implicates  the  confessing  person 
substantially  to  the  same  extent  as  it  implicates 
-those  against  whom  the  confession  is  to  be  used; 
(b)  a  confession  cannot  be  expanded  or  extended 
to  make  it  available  for  incriminating  persons 
other  than  the  confessing  accused  ;  (c)  where  a 
confession  is  a  suspicious  one  and  grossly 
improbable  in  certain  parts,  it  must  altogether 
be  set  aside,  and  (d)  where  it  is  admissible,  it 
is  even  then  necessary  that  there  should  belts 
corroboration,  which  must  be  furnished  by 
independent  evidence  and  should  incriminate 
each  accused  individually,  in  respect  of  the 
ofienoe  charged.  Held  also,  on  the  above 
principles,  that  K's  following  statement  is 
neither  a  confession  of  guilt  of  murder,  nor  is 
it  admissible  against  the  other  accused.  "M 
asked  him  to  get  her  a  chicken  and  he  did  so. 
He  was  a^ked  to  come  in  the  eveniog  and  he 
came  and  shouted  from  outside  the  house  that 
he  had  coma.  After  some  time,  M  and  her 
husband  appeared  and  gtve  him  a  bundle  to 
carry  and  they  all  went  to  Ramidass'  house, 
where  he  put  down  the  bundle  under  the 
portico  and,  when  the  incantations  were 
performed,  he  carried  the  bundle  into  the  jungle 
and  threw  it  down.  He  never  saw  what  the 
bundle  contained  and  was,  in  fact,  told  to  run 
away  on  putting  it  down,  lest  something  come 
out  of  it  and  catch  him.  Held  further,  that 
the  following  confession  of  8  does  not  make 
him  an  abettor  of  murder  under  s.  114  of  the 
Indian  Penal  Code,  but  may  make  him  guilty 
pf  concealment  of  the  ofience  after  it  was 
committed,  which  is  a  minor  offjnce  under 
s.  202  of  the  Indian  Penal  Code,  and  this 
confession  is  also  admissible  against  the  other 
co-accused.  •'  I  was  brought  by  L  to  the  house 
of  P  and  M.  I  saw  the  boy.  I  was  told  to 
come  next  diy  and  I  did  so,  and  began  to  repeat 
my  incantation  when  the  boy  was  throtted  to 
death  by  P  and  M  and  his  blood  was  drawn  off 
with  the  sweeper's  knife  and  caught  in  a  vessel 
and  thereafter,  the  boy  was  taken  over  the 
roofs  of  houses  by  P  and  K,  while  I  and  the 
others,  proceeded  by  the  road  to  R's  house, 
where  the  incantations  were  performed,  and 
then,  they  went  out  into  the  garden  where  M 
bathed  and  K  took  the  orpse  and  threw  it 
away."  Prabhu  v.  KING  EMPEROR,  17  P.ffi. 
R.  1907,  Cr.  =  6  Cr.L.J.  141. 

(81)  — Ss.  21,  30— Confession  of  co-accused  — 
detracted  confession  —  ESect  — See  PENAL 
CODE,  s.  12I-A,  15  C.W.N.  59:i  =  10  Ind.  Gas. 
582  =  12  Cr.L.J.  286. 

(82)— Ss.  21,  30,  32— Admissibility  of  evi- 
dence of  accomplice — Admissibility  of  confessions 
of  accused  against  co-accused, — S.  30  merely 
enacts  a  special  exception  to  the  general  rule 
that  a  confession  (admission)  can  be  proved 
(only)  against  the  person  who  made  it.  It  does 
not  limit  the  operation  of  s.  32.  Illustration 
(6)  to  8.  30  cannot  be  construed  to  have  this 
eSect.  Therefore,  the  confession  of  an  accused 
who  is  dead,  implicating  himself  and  an  accom- 
plice in  a  crime,  is  admissible  under  s.  32  (3)  as 
a  statement,  which  would  expose  him    to    a 
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criminal  prosecution.  Not  only  that  part  of 
the  statement,  which  is  against  interest,  is 
admissible,  but  all  those  p^rts  of  it,  which 
relate  to  connected  facts,  including  the  share 
taken  by  others  in  the  crime.  NGA  Po  YiN 
v.  King  Emperor.  U.B  R.  1906,  Evideoce  3 
=  5Cr.LJ.  300.  (10  C.W.N.  962,  11  C.  635, 
12  M.  153,  14  B.  260,  25  C  413,  U  B.R.  1893 
—1896,  I,  88,  R.) 

(83)— Ss.  21,  157 -Crim.  Pro  Code  {ActY 
of  1898),  ss,  162,  283— Admissible  evidence 
— Statements  made  by  witness  to  the  Police 
and  to  Panch— Statements  made  by  the  witness 
as  accused  before  the  committing  Magistrate 
—  Use  of  th''S3  statements  for  corroborative 
purposes — Statements  made  by  co-accused. — In 
the  course  of  the  trial  of  an  accused  person,  the 
trying  Judge  admitted  into  evidence  against 
the  accused  (1)  statements  made  by  a  witness  to 
the  Police  implicating  the  accused  ;  (2)  state- 
ments made  by  the  witness  to  the  Panoh  ; 
(3)  statements  made  by  the  witness  as  an  accus- 
ed person  before  the  committing  M:^gistrate  ; 
and  (4)  statements  made  by  the  co-accused  to  the 
Police.  When  the  trying  Judge  in  the  Court  of 
Session  found  that  the  witness  had  completely 
changed  his  statement  No.  3  while  deposing  in 
his  Court,  he  used  statements  Nos.  1  and  2  as 
corroborative  of  statement  No.  3  which  he  be- 
lieved. Relying  upon  these  statements  Nos.  1 
— 4,  the  Judge  came  to  the  conclusion  of  the 
accused's  guilt  : — Held,  reversing  the  conviction 
and  sentence,  that  the  Judge  was  wrong  in  ad- 
mitting into  evidence  statements  Nos.  1  and  2 
in  the  way  he  had  done.  Previous  statements 
might  be  used  to  corroborate  or  contradict  state- 
ments made  at  the  trial  ;  not  to  corroborate 
statements  made  prior  to  the  trial.  The  object 
of  referring  to  such  statements  should  have  been 
to  see  whether  they  contained  anything  which 
could  be  used  for  the  purpose  of  cross-examining 
on  behalf  of  the  accused,  the  witnesses  examined 
for  the  prosecution.  Held,  also  that  statement 
No.  4  was  altogether  inadmissible  as  evidence  of 
the  accused's  guilt,  for  it  could  at  most  be 
regarded  as  an  admission  by  the  co-accused 
which  could  possibly  be  used  against  himself, 
but  could  not  be  proved  and  used  against  the 
accused  EMPEROR  v.  AKBAR  Badu,  12  Bora. 
L.R.  663  =  7  lud.  Gas.  933  =  11  Cr.  L.J.  542  = 
34  B.  599. 

(84) — S.  24.— Confession — Inducement  to  con- 
fess, by  Police  constable. — Where  a  Police  cons- 
table told  the  prisoner  that  he  would  ask  the 
Magistrate  to  pardon  him,  if  he  told  all  he  knew 
about  the  offence  for  which  he  (the  prisoner) 
was  under  arrest,  and  confessed  to  the  Magis- 
trate, held  that  a.  24  of  the  Evidence  Act 
applied,  and  that  the  confession  could  not  be 
admitted  in  evidence.  NGA  PO  KyaW  v. 
Quekn-Empress,  L.B.R.  1872—1892,  396. 

(85) — S.  24 — Confession  caused  by  threat. — 
For  a  threat  by  the  Magistrate  to  come  under 
this  section,  it  must  be  such  as  to  give  the 
accused  grounds  for  supposing  that,  by  making 
the  confession,  he  would  gain  an  advantage.  la 
this    case,  before  the   accused  oonfessed,  the 
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Magistrate  said  to  him.  "It  is  no  use  your 
trying  to  get  rut  of  it.  You  were  seen  with  the 
pair  of  shoes."  Held,  though  the  language  used 
might  be  considered  to  overcome  tbe  mind  of  an 
uneducated  and  inexperienced  boy,  yet,  it  was 
not  sufficient  to  overcome  the  mind  of  a  man  of 
the  age,  experience,  educatioui  and  position  of 
the  accused,  so  as  to  induce  him  to  make  a 
confession,  and  that  it,  therefore,  did  not  invali- 
date the  confession.  MUKERJI  v.  QUEEN- 
Empeess,  U.B.R.  1897—1901,  Yol.  I.  147. 

(86) — S.  ^i— Suggestion  to  confess,  made  by 
superior  officer. ~1he  suggestion  that  it  would 
be  better  to  confess  made  by  a  superior  officer 
renders  the  confession  inadmissible  under  s.  24 
of  the  Act.  NGA  PYE  v.  KiNG-EMPEROR,  2 
L.B.R.  316. 

(87) — S.  24 — Confession  made  before  a  Pun- 
chayat. — KPuncha%at\s  not  a  Police  cfficer, 
but  only  a  person  in  authority  within  the  mean- 
ing of  s.  24  of  the  Evidence  Act.  Therefore,  a 
confession  made  by  an  accused  before  a  Pun- 
chayat  is  admissible  in  evidence,  if  the  Pun- 
chayat  does  not  make  use  of  any  inducement  to 
admit  his  guilt.  EMPEROR  v.  JASHA  Bewa, 
11  C.W  N.  904  =  6Cr.  L  J.  154.  IF-,  12  Or. 
L.J.  448  =  11  Ind.  Gas.  792  =  U.B.R.  1911,  87.) 

(88) —  S.  24  —  Inducevunt  to  confess  pro 
ceedmg  froin  ynember  of  j^anchayat— Confession. 
— Where  an  inducement  to  confess  a  crime 
proceeds  from  a  member  of  the  Panch,  tbe  con- 
fession made  in  virtue  of  such  inducement  ig 
not  bad  under  s.  24,  Evidence  Act,  the  member 
of  the  Panch  not  being  a  person  in  authority. 
Emperor  v.  Philip  Juze  Fern  and,  4  Bom. 
L.R.  785. 

(89) — S.  24.— Confession  by  accused. — A  con- 
fession by  an  accu.'ed  person  is  not  made 
irrelevant,  if  otherwise  relevant,  merely  because 
the  accused  person  has  been  sworn  or  affirmed. 
Rajmal  v.  Empress,  3  PR.  1880,  Cr. 

(90)— S.  2i-Penal  Code.  s.  202— Murder- 
Confession — Admission  of  guilt  —  Statements 
made  by  accused  to  Zaildar  on  provitse  of 
benefit. — Held,  that  admissions  made  by  the 
accused,  to  the  Zaildar  were  not  admissible  in 
evidence;  for  it  appeared  that  the  Zaildar  had 
told  the  accused,  before  the  statements  were 
made,  that  they  would  get  some  benefit  from 
Government  if  ihey  spoke  the  truth.  MUTSADDI 
V.  Crown,  221  P.L.R.  1911  =  12  Ind  Caa  642 
=  12  Cr.  L.J.  554. 

(91) — S.  24 — Murder  — Confessinn  to  Thugyi 
on  inducement  to  confess  whether  admissible, — 
Qu^stlons  and  answers  based  on  such  confession, 
aajmsstbility  of,  — The  thugyi  or  headman  of  a 
village  is  a  person  in  authority  within  the 
meaning  of  s.  24  of  the  Evidence  Act.  There- 
fore, the  confession  made  by  an  accused  to  the 
thugyi  on  being  sent  fcr  by  him  after  he  was 
told  that  he  would  not  be  punished  if  he  had 
not  taken  part  in  the  cSence,  is  irrelevant  and 
inadmissible  in  evidence,  as  what  the  thugyi 
told  the  accused  was  an  inducement  to  make  a 
statement.     Other  questions    and  answers  in 
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the  examination  of  the  accused  based  on  this- 
inadmissible  statement  are  also  inadmissible. 
NGA  Kya  Thin  v.  Emperor,  15  Cr.  L  J.  681 
=  26  Ind.  Cas.  129. 

(92)— S     24— See    ACCOMPLICE  —  AcCOM:- 

plice  evidence— Necessity  for  Corro- 
boration, 4  P.R.  190.3.  Cr. 

(93)— 8.  24— See  Crim.  PRO.  CODE,  1898, 
sg.  1G4,  350,  L.B.R.  1893—1900,  52. 

(94)— S.  24— See  CRIM.  PRO,  CODE,  1898j. 
ss.  193,  288,  337,  22  C  50. 

(95)— S.  24— Sfe  JUDGE  AND  Jury,  Rafc. 
Un.  Cr.  C.  730  =  Cr.  Rg.  58  of  1894. 

(96)— S.  24— See  PRIVILEGED  COMMUNICA- 
TIONS, 15  W.R.  340. 

(97)— 8.  24- See  Nos.  32,  76.  supra. 

(98)— Ss.  24,  25— Confession  made  to  Jaildar 
or  nominally  to  third  party  in  the  presence  of 
Police— ESect,- See  MURDER,  14  P.R.  1911, 
Cr.  =  12Ind.  Cas.  973  =  12  Cr.  L  J.  697. 

(99)--  Ss.  24,  25  and  26 — Confession — Magis- 
trate on  leave  and  cuts-de  jurisdicticji — Accused 
ignorant  of  Magistrate's  existence — Value  of 
evidence — Blood  stains  and  injuries  on  the  per- 
sons of  Chhachh  people. — Eeld,  that,  the  evi- 
dence is  inadmissible  to  prove  a  confession 
m^de  while  an  accused  person  is  in  police 
custody,  except  in  so  far  as  any  fact  is  discovered 
in  consequence  of  the  information  so  received 
from  him.  Held,  also,  that  a  Magistrate, 
though  on  leave  and  not  in  the  district  in 
which  he  has  been  exercising  jurisdiction,  is  a 
"  Magistrate  "  within  the  meaning  of  e.  26  of 
the  Evidence  Act.  A  confession  made  in  the 
presence  of  such  a  person  is  admissible  and 
relevant.  Held,  furiher,  that  very  little  value 
can  be  attached  to  such  a  confession,  when  the 
fact  that  a  Magi.strate  was  present  at  the  time 
the  confession  was  made  was  not  known  to  the 
accused,  who  was  under  tbe  impression  that  he 
made  the  statement  in  the  presence  only  of  the 
police  and  their  friends.  Held,  further,  that 
the  presence  of  certain  injuries  of  tbe  nature  of 
scratches  on  an  accused's  hands  and  detec- 
tion of  blood  colouring  matter  on  his  kurta  had 
pijjnma  count  for  little  in  a  country  such  as 
Chhachh  tract,  particularly  when  he  is  a 
carpenter  by  trade  and  the  other  evidence  of 
murder  against  him  is  verv  weak  PaIZ 
Ullah  v.  Crown,  8  P.W  R.  1914,  Cr.  =  38  P. 
L.R.  1914  =  15  Cr.  L  J.  6  =  22  Ind.  Cas.  ISO. 

(100)— Ss.  24,  25  and  26— See  Crim.  PRO. 
Code,  189S,  s.  164,  7C.W.N.  345. 

(101)— Ss.  24,  25,  26  and  27-  Confessions,, 
admissibility  of  under — Crun.Pro  Code,  s-  164. 
— When  a  fact  is  deposed  to  as  discovered  in 
consequence  of  information  received  from  a 
person  accused  of  an  offence  in  the  custody  of 
a  police  oflBcer,  proof  of  such  fact  munt  be 
strictly  confined  to  so  much  of  the  information 
as  relates  distinctly  to  that  fact.  Police  officers 
are  clearly  prohibited  from  ofiering  any  induce- 
ment  or   threat  to  the  prisoner    and   extract: 
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confessions  from  bim,  and  s.  164  of  the  Crim. 
Pro.  Code  declare  such  coofessions  so  obtained 
to  be  illegal.  If  the  identification  of  prisoners 
in  police  custody  is  to  be  of  any  value,  it  should 
be  prompt  and  clear  and  free  from  suspicious 
oiroum^tancf8.  NgA  SAN  Bwin  v.  QueeN- 
Empress,  U.B.R.  1892-1896  Yol  I,  83. 
[F.,  11  Cr.LJ.4l  =  4  Iiid.  Cas.  759  =  U.B.R. 
1909,  Vol.  I,  Evidence,  3.] 

(102)— Ss.  2'1,  25,  26,  27  —  Confession  to 
za7nindai  s — Promised  to  save  from  consequence 
of  crime  —  Inadmissible  —  Confession  before 
Magistrate — Impression  caused  by  V'omtse  to 
save,  not  removed-  Inndmissibiliiy-  Confession 
made  when  not  under  police  custody  and  while 
under  custody—  Admissibility—  S.  27,  prcviso  to 
ss.  24,  25,  26. — D,  a  person  accused  ot  murder, 
mfide  a  coofession  to  some  ZamiDdars,  who 
induced  him  to  do  so  by  a  promise  to  save  him 
from  the  consequences  of  his  crime,  and  pro- 
duced certain  ornaments.  He  vsas  thereafter 
taken  into  police  custody.  He  made  a  state- 
ment before  the  police  and  produced  the  body 
of  the  murdered  girl.  He  also  made  a  con- 
fessional statement  belore  the  second-class 
Magis  rate  which  he  retracted  before  the  Court 
of  Seesions  :  Held,  that  the  zamindars  mus , 
be  considered  as  persons  in  authority,  they 
having  investigated  the  oSence  as  if  they 
were  policemen,  and  that  the  confepsion  made 
before  them  was  inadmissible  under  e.  24  of 
the  Evidence  Act:  Held,  also,  that,  there 
being  uoihing  whatever  to  show  that  the  im- 
pression caused  by  the  promise  of  the  zamindars 
had  been  fully  removed  so  as  to  render  this 
confession  admissible  under  s.  28,  Evidence  Act, 
the  confession  made  to  the  second  class  Magis- 
trate must  also  be  excluded.  S.  27  of  the  Act.  is 
a  proviso  to  s.  24  as  well  as  to  ss,  25  and  26. 
When  a  fact  is  discovered  in  consequence  of  a 
confession  which  has  been  improperly  induced, 
or  which  has  been  made  to  a  Police  Officer,  so 
much  of  such  oooie^sicn  as  relates  to  the  fact 
discovered  wiil  be  admissible  in  evidence,  pro- 
vided that,  at  the  time  the  confession  was  made, 
the  accused  was  in  police  custody,  but  not 
otherwise.  (31  A.  522  F.B.,  Appr.)  Held,  there- 
fore,  tbat  what  D  stated  before  the  zamindars 
about  the  production  of  the  ornaments  is  not 
admissible  in  evidence  as  he  was  not  then  in 
police  custody,  and  that  what  he  stated  about 
the  production  of  the  body  is  admissible 
because  he  was  then  in  police  custody.  IMPE- 
RATOR  V  Dabud,  i  S  L.R.  209  =  9  Ind.  Gas. 
718  =  12  Cr.  L.J.  119. 

(103)— Ss.  24,  25,  26,  21- General  rule- 
Exception  contained  in  s.  21— Scope  and  extent 
of  the  exception-  Place  of  muraer—  Statement 
by  accusfd  relating  to  discovery  of — When  not 
admissible  m  evidence.  — Where  the  accused 
stated  to  the  Police  '  I  will  point  out  the  spot 
where  I  committed  the  murder  '  and  thereafter 
he  conducted  the  police  to  a  spot  where  the 
earth  was  found  saturated  with  blood.  Held, 
tbat  the  words  'where  I  committed  the  murder' 
did  not  in  themselves  distinctly  relate  to  the 
discovery  of  that  spot  and  tbat  the  words  were 
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not  admissible  in  evidence  against  the  accused. 
The  exception  contained  in  s.  27  of  the 
Evidence  Act  to  the  general  rule  must  be  very 
strictly  corfined  within  its  legitimate  limits, 
Tar.\"  Singh  v.  Crown,  ii  P.R  1915.  Cr. 
(3  B.  17  .  11  B.H.G.  242,  10  B.  597,  12  M.  153, 
13P,WR.  1913,  Or.,   R.) 

(104)  — Ss.  24.  25,  26,  27  and  v8— S.  27  not  a 
proviso  to  s.  24-  Confession  made  by  illegal 
inducement. — 8  24  of  the  Act  contains  an  abso- 
lute rule  which  is  not  afiaoted  by  the  proviso, 
made  for  a  difierent  purpose  in  s.  27.  When 
the  Legislature  wiphed  to  make  an  exception  to 
the  absolute  rule,  it  did  so  by  a  separate  section, 
namely  s  28,  which  declares  under  what 
circumstances  a  confession  rendered  irrelevant 
by  s.  24,  may  become  relevant.  Statements 
that  are  irrelevant  under  one  section  of  the  Act 
may  be  relevant  under  some  other  fection  of  the 
Act.  No  confession  made  under  inducement, 
threat  or  promise  can  be  relevant,  except  in  the 
circumstacces  provided  for  by  s.  28.  KlNG- 
Emperor  v.  Nga  PO  Min,  2  LB.R,  168. 
(8  W.R.  13,  Cr.,  3  B.  12,  4  A.  198,  6  A.  509,  14 
B.  260,  R.)     [P.,  U.B,R,  1909,  Evidence,  p.  3,] 

(105) -Ss.  24,  25,  26,  27,  28— Confe<-sion 
caused  by  illegal  mducnnent  — Held,  that  a 
confession  caused  by  ilhgal  inducement  is 
irrelevant  under  s.  24,  Evidence  Act,  and  the 
question  of  its  truth  is  immaterial,  and  tbat 
s.  27  is  not  a  proviso  to  s.  24  NGA  Sanya  v. 
King-Emperor,  U  B  R.  1909,  Ist  Qc.  Evi- 
dence 3=11  Cr.  L.J.  41  =  4  liid.  Caa.  759,  (2 
L.B.R.  168,  U.B.R.  1892—1896,  Vol  I,  83,  F.) 

(106)— S?,  24,  25  and  21  — Admissibility  of 
confession-  Corroboration. — A  confession  to  be 
admitted  at  all  in  evidence  must  be  proved  to 
have  been  made  voluntarily  ;  an-^,  when  it  is 
admitted  in  evidence,  it  has  to  be  dealt  with 
like  any  other  piece  of  evidence  and  acted  on 
only  if  it  be  believed  to  be  true.  QUEEN- 
EMPRESS  V.  Balya  Dagdu,  Rat.  Ua.  Cr.  C. 
952  =  Ci'.  Rg.  3  of  1898. 

(107)  -Ss.  24,  25,  21— Confession  to  be  free 
from  corrupt  influences  — Confessions,  to  be  of 
value  as  evidence,  should  be  free  from  reason- 
able suspicion  of  corrupt  influences,  and  also 
require  some  kind  of  extrinsic  corrob-Tation. 
NgaShweTat  v.  Queen-Empress,  U.B.R. 
1897—1901,  Yol.  i,  152. 

(108)  Ss.  24  and  27  —  Confession  —  Facts 
deposed  os  discovered  m  consequence — Admissi- 
bility— Dacoity  and  burial— Trial  partly  with 
aid  of  Jury — No  necessity. — Confession  four 
days  after  the  cffdnce  and  the  fact  of  the  accused 
pointing  out  the  place  of  the  burial  of  the  body 
are  admissible  in  evidence.  In  a  case  of  daooity 
and  burial  of  the  corpse,  the  Sessions  Judge 
need  not  have  tried  it  partly  with  the  aid  of  the 
jury.  NAGAMUTHU  KAVUNDAN  v.  EmPEROB, 
1911,  2  M.W  N  197  =  12  Cr.  L  J.  488  =  12  Ind. 
Gas.  96,     (22  M.  15,  F.) 

(109)— Ss.  24,  30.  133-  Confession  not  rele- 
vant against  the  maker  whether  relevant  against 
a  co-accused  — Statement— Confession  —  Accom- 
plice,— A  house  was   broken    into  at   night  and 
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certain  property  stolen,  During  the  police 
investigation,  one  K  stated  that  he  and  U  had 
committed  the  burglary.  On  search  some 
stolen  property  was  recovered  from  U's  posses- 
sion. U  alone  was  sent  up  lor  trial  and  K 
appeared  as  a  witness  for  the  prosecution.  K 
in  his  evidence  gave  the  same  story,  implicat- 
ing himself  and  U.  On  this  the  Magistrate 
transferred  K  from  the  witness  box  to  the  dock, 
and  trymg  them  jointly  convicted  both  of  them. 
It  was  found  on  appeal  that  K's  statement, 
which  amounted  to  a  confession,  had  been  indu- 
ced :n  one  of  the  manners  specified  in  s.  24  of 
the  Evidence  Act.  Held,  that  as  K's  confes- 
sion could  not  be  used  against  himself,  as 
being  irrelevant  under  s.  24  of  the  Evidence 
Act.  it  could  not  ba  taken  into  consideration 
against  U  a  co-accused.  Eeld,  also,  that  K 
was  not  an  accused  person  when  he  made  his 
statement  as  a  witness  before  the  Magistrate, 
but  K  was  an  accused  person  with  U  when  his 
statement  was  used  against  both,  and  conse- 
quently it  was  a  confession.  Held,  further, 
that,  as  an  accomplice  is  a  witness  and  not  an 
accused  person,  s.  133  of  the  Evidence  Act  did 
not  affect  the  question  in  the  case.  EMPEROB 
V.  Umda,  166  P.L.R  1911  =  10  Ind.  Gas.  340 
=  9  P.R.  1911,  Cr.  =  22  P.W.R.  1911,  Cr.  =  l2 
Cr.  L.J.  267. 

(110)— 8s.  24,  138— See  CRIM.  PRO.  CODE, 
1893.  B.  337,  5  C.LJ.  224  =  5  Cr.  LJ.  142. 

(Ill)— Ss.  24  and  167— SeeBOM.  ACT  IV  OP 
190-2,  s,  63,  9  Bom.  L.R.  789,  P.B.  =6  Cr.L.J. 
164  =  2  M  L.T.  414  =  32  B.  111. 

(112) — S.  25 —  Co7ifession  made  before  an 
investigati7ig  police  officer. — Where  a  confession 
was  made  before  an  investigating  police  officer, 
who  joined  the  prosecutor  in  questioning  the 
accused,  it  should  in  fact  be  held  to  have  been 
made  to  a  police  officer,  though  actually  taken 
down  by  the  prosecutor,  and  it  is  hence  inad- 
missible under  s.  25,  Evidence  Act.  EMPRESS 
V.  BaNKO  BIHARI,  10  C.P.L.R.  Cr.  16. 

(113) — S.  25 — Conlession  to  a  village  headman 
—Act  II  of  1880  (Burma  Rural  Police)  and 
Loiver  Burma  Village  Act,  1889.- A  confession 
to  a  village  headman  or  gaung  appointed  under 
the  Burma  Rural  Police  Act,  is  inadmissible 
under  s.  25  of  the  Evidence  Act..     Lu    BEIN  v. 

Queen-Empress,  L.B.R.  1872—1892,  479. 

(114) — S.  25 — Oonfessio7i  to  village  headman. 
— 8.  25  of  the  Act  does  not  forbid  the  proving  in 
evidence  of  a  confession  made  to  a  ywathugyi 
or  village  headman  under  the  Lower  Burma 
Village  Act,  18«9.  CROWN  v.  Nga  PO  HLA- 
ING,  1  L  B,R  65.  (L.B.R.  1893  — 19uO,  22, 
Diss) 

(115) — S-  26— Lower  Burma  Village  Act — 
Ten-house  gaung  is  a  police  officer  —  Admission  to 
him  inadmissible. — A  ten-house  gaung  appoint- 
ed under  tbe  Lower  Burma  Village  Act,  1889,  is 
a  police  officer  within  the  meaning  of  s.  25  of 
the  Evidence  Act,  and  an  admission  to  him  of 
the  accused's  guilt  is   inadmissible  in  evidence 
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under  the  section.  PO  BIN  v.  KING-EmperOR, 
3  L  B.R.  283  =  3  Cr.  L.J.  421.  (1  L.B.R.  65. 
B) 

(116) — S.  25 — Statement  voluntarily  made  to 
a  police  officer  by  accused,  not  in  custody,  not 
aa77iissible — Police  officer's  evidence  as  to  con- 
duct and  condition  of  the  accused  while  malting 
the  statement,  admissible. — A  person,  who  had 
committed  a  murder,  voluntarily  went  to  a 
police  station,  and  made  a  statement  to  a  police 
officer  that  he  had  done  the  deed,  and  that  the 
instrument  of  murder  was  in  a  place  named, 
lie  was  subsequently  arrested  ;  Held,  that  the 
statement  was  a  confession  and  was  not  admissi- 
ble under  s.  25  of  the  Evidence  Act.  Evidence 
of  the  police  officer,  however,  was  admissible  to 
prove  the  conduct  and  condition  of  the  murderer 
at  the  time  when  the  statement  was  made. 
Rex  v.  Sheikh  Taleb,  lO  C.L.J  13  =  10  Cr. 
L.J.  193  =  2  Ind.  Cas.  951. 

(117)  — S.  25- Co w/es,sion  to  Police  Officers — 
Aaviission  amounimg  to  confession— Admissi- 
bility— Admissions  made  by  a  person  before  he 
was  accused  of  an  offence — Adtnissibility  against 
co-accused-  Admissibility  in  favour  of  co-accused, 
— A  was  Qonvicted  on  the  evidence  of  two  Ex- 
cise Bub- Inspectors,  who  stated  that  he  offered 
them  Rs.  10  per  ball  of  opium  as  a  bribe  to  let 
him  land  unmolested  a  large  qufintity  of  illicit 
opium  from  the  steamer  Eattoria.  These  Excise 
Officers  had  been  also  enrolled  as  Police  Officers. 
Held,  that  the  alleged  ofier  by  the  accused 
amounted  to  an  admission  that  he  had  a  large 
quantity  of  contraband  opium  in  his  possession 
and,  being  an  admission  of  an  oflence  under 
the  Opium  Act,  amounted  to  a  confession  and 
was  thus  inadmissible  under  s.  25  of  the  Evi- 
dence Act.  Tbe  test  which  has  to  be  applied 
in  deciding  whether  s.  25,  Evidence  Act  applies, 
is  the  pofation  of  the  ptirson  at  the  time  when  it 
is  proposed  to  prove  tbe  admission  not  his  posi- 
tion at  the  time  when  he  is  alleged  to  have 
made  it.  A  confession,  therefore,  made  to  a 
Police  Officer  by  a  person  when  he  is  not 
accused  of  any  ofience  is  inadmissible  in  evi- 
dence against  him  when  he  is  accused  of  an 
offence.  A  confession  made  by  an  accused 
person  to  a  PoLce  Officer  might  be  admissible 
in  favour  of  a  co-accused  but  not  against  him. 
SAN  Paw  AUNG  v.  EMPEROR.  13  Cr.  L.J. 
465  =  15  Ind.  Cas.  305  =  5  Bur.  L.T.  92. 

(118)—  S.  25 — First  report,  statement  in,  made 
by  complainant — Admissibility  in  evidence  — 
Chaukidars— Police  Officers—  Confession  made 
to  some  person  in  prfsenca  of  Police  Officers,  ad- 
tnissibility  of — Admission  of  offence  just  after 
commission,  effect  of — Presumption.-  Any  state- 
ment made  by  a  complainant  in  his  first  report 
at  the  Police  Station  is  not  admissible  as  proof 
of  the  facts  therein  mentioned,  and  cannot  be 
used  as  evidence  against  the  accu«ed  in  his  trial. 
Village  Chauk'.dars  are  Police  Officers  within 
the  meaning  of  s.  25  of  the  Evidence  Act.  An 
accused's  confession  to  some  person,  although 
made  in  the  presence  of  a  Police  Officer,  is 
nevertheless  admissible  in  evidence.     Wheie  it 
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i3  satisfactorily  proved  that,  immediately  after 
the  oommission  of  aa  oSenoe.the  aocused  mtde 
a  statement  incrimiaatiag  himself,  the  reason- 
able inference  from  such  a  statement,  in  the 
absence  of  any  rebutting  evidence,  is  that  the 
statement  is  a  true  represtsntation  of  the  actual 
facts  D\Lv.  EMPEROR,  16  Op,  L.J.  62  =  26 
Ind.  Gas.  654. 

(119) — S.  25 — Confession— Police,  confession 
mtde  to— Co-accused,  admissibility  of  confes'>ion 
against  -  The  confession  made  to  a  police  officer 
by  an  accused  is  not  admissible  against  him 
under  s  25,  Evidence  Act .  a /ir/iori  it  is  in- 
admissible against  a  co-accused.  EMPEROR  v. 
Harisingh  Ganpatsingh,  12  Bom.  L.R.  899 
=  8  Ind.  Gas.  622  =  11  Cr.  L.J.  690.  (2  B  Gi,R  ) 

(120)— S  25— Sae  Grim  PRO.  CODE,  1898, 
161,  27  0.  295=4  C.W.N.  129. 

(121) — S.  25 —Confession  made  to  a  privrtte 
person  in  the  presence  of  the  Police  —  Admissi- 
bility—Se  Crim.  Pro.  Code,  1898,  ss.  437, 
517,37  P.W  R  1913.  Cr.  =  320  P.L.R.  1913  = 
21  Ind.  Gas,  596  =  14  Cr.  L.J.  596. 

(122)— S.  25— See  PARDON,  10  P.R.  1895, 
Cr. 

(123) — S.  25— One  aocused  can  prove  on  his 
own  behalf  a  co-accused's  confession  to  a  police 
cffijer  — See  PENAL  CODE,  ss.  241,  243,  12  Cr. 
L.J.  79  =  9  Ind.  C-.s.  449. 

(124) -S.    25  — See    Sec'jritY    FOR    GOOD 

Behaviour,  8  N.L.R.  5i  =  5Cr.  L.J.  434. 

(125)-a.  25— See  Nos.  32,  33,  7G,  98  to 
107,  supra  and  No.  169,  infra. 

(126) — Ss  25,  26  — Statements  made  by  acctised 
to  police  constable,  not  amounting  to  admission 
of  guilt- — A  statement  made  by  the  accused  to 
the  police,  which  does  not  amount  directly  or 
indirectly  to  an  admission  of  any  criminating 
circumstance,  is  admissible  in  evidence  ;  hance, 
where  the  accused  was  found  carrying  away  a 
box  at  night  and,  v?hen  askad  by  a  polioeman 
on  duty  about  the  ownership  of  the  box,  stated 
that  it  belonged  to  him,  the  statement  was  held 
admissible  against  him  in  a  trial  for  theft  of 
the  box.  Emperor  v.  Mahomed,  5  Bom.  L. 
R  312.  [R.,  37  0.  467  =  11  Or.  L.J.  453=7 
Ind.  Cis.  359,  12  Cr.  L.J  60  =  S  Ind.  Gas.  1181 
=  6  N.L.R  180,  14  Cr.  L.J.  252  =  19  Ind.  Cis. 
508  =  6  8. L.R.  143  ] 

(127) — Ss.  25  and  26 — Confession  made  to 
chowkidar  —  Confessio')/.  to  a  Magistrate  subse- 
quently retracted  —  Bengal  Act,  I  of  1892, 
{ViWige  ohowkidarsi  —  Vdlage  chowkidar, 
whether  a  pdire  officer. —  Where  a  person, 
charged  with  murder,  m^dea  confession,  while 
in  the  custody  of  a  chowkidar,  in  the  presence 
of  another  person,  who  was  considered  by  the 
Judge  not  to  be  a  satisfactory  witness,  and  the 
aocused,  a  few  hours  later,  made  also  a  con- 
fession to  the  Magistrate  which  was  subse- 
quently retracted,  held,  that,  although  it  would 
not  be  safe  lo  act  upon  the  confession  made  to 
the  chowkidir,  the  second  confession  to  the 
Magistrate  was,   under    the  circumstances  of 
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the  case,  reliable.  A  chowkidar,  although  he 
is  not  a  police  officer  under  Act  V  of  1861,  is 
one  under  Reg.  XX  of  1817  and  Act  I  of  1872, 
and  a  confession  made  to  him  is  inadmissible. 
Empress  v.  Indra  Chunder  Pal,  2  G.W.N. 
637.  (2  C.W.N.  71,  Diss) 

(128)— Ss.  25  and  26 — Admission  by  first  ac- 
cused—Sticond  accused  questioned  on  injorma- 
tion  given  by  first  accused — Recovery  of  stolen 
property  from  second  accused. — The  only  evi- 
dence against  the  first  accused  was  that,  in 
coijseqaence  of  information  given  by  him,  the 
second  accused  was  questioned  and  the  stolen 
property  was  produced.  The  first  accused  was 
also  said  to  have  admitted  the  theft  before  the 
police.  Held,  that  the  evidence  was  too  in- 
sufficient to  justify  the  conviction  of  the  first 
aocused  for  thsft.  The  confession  was  irrele- 
vant, as  it  did  not  lead  directly  to  the  recovery 
of  the  property.  In  re  IPPARI  RAMALINGAM, 
3  M.L.T.  333=7  Gr,  L.J.  398. 

(129)— Ss.  25,  26— Explanatory  statement  by 
the  accused  to  the  Police — Admissibility  in  evi- 
denc:e  —  Indian  Penal  Cadi,  s.  203 -T'/is  term 
' gives  information,,'  meaning. — An  explanation 
offered  to  the  police  by  the  accused  in  order  to 
exculpate  themselves  is  admissible  in  evidence, 
although  such  explanation  was  subsequently 
used  against  the  accused  to  show  guilty  kaow- 
ledge.  (6  B.  34,  14  B.  260,  5  Bom.  L.  R.  312, 
7J.)  The  expression  'gives  information'  found  in 
s  203,  I. P.O..  means  'volunteers  information.' 
Grown  v.  AKHTIARw;niad  Sanwan,  6S.L.R. 
143  =  14  Cr.  L  J.  252  =  19  lad.  Gas.  503.  (20 
W.R.  66  and  5  S.L.R.  171,  179,  R.) 

(130)— Ss.  25,  26— Police  officer— Meaning^ 
Confession  before  French  Police  officer — Inad- 
missibility of. — The  words  '  Police  officers  '  in 
ss.  25  and  26  of  the  Evidence  Act  include  also 
Foreign  Police  Officers.  (1  C.  207.  22  B.  235,  F.) 
A  confession  made  to  a  Police  officer  in  French 
Territory  is  inadmissible  in  evidence.  PUBLIC 
Prosecutor  v.  Vberaraghava  Pillai, 
11  ML  T.  407  =  15  Ind.  Cas.  800  =  13  Cr  L.J. 
528. 

(131) — Ss  25,26— Accused  person  in  jailor's 
custody  —Statement  made  in  the  presence  of 
police— Admissibility  in  evidence, — A  confession 
contained  in  a  statement  made  by  an  accused 
person  to  a  scraager  in  tha  preseoca  of  a  Police 
Officer  while  he  wis  in  the  custody  of  a  jailor 
does  not  fall  within  the  purview  of  s.  25  or 
s.  26  of  '■he  Evidence  Act,  and  is  admissible 
in  evidence.  NADIR  v.  CROWN,  8  PR. 
1914,  Cr.  =  2l4  P.L.R.  1914=  t5  Cr.  L.J.  480  = 
24  lad.  Cas.  568.     (20  B.  795,  R.) 

(132)  -Ss.  25  and  26— See  POLICE  OFFICER, 
1  G.  207  =  25  W.R.  Or.  36. 

(133)— Ss.  25,  26,  21 —Statements  m^de  by 
accus'd  to  police — Admissibility  in  evidence. — 
In  a  case  in  which  three  persons  B,  M,  T  were 
charged  with  the  murder  of  one  H.  the 
following  statemants  made  by  T  to  a  Police 
8uper)ntendent  on  the  day  next  to  the  day  of  the 
occurrence,  while  M  was  arrested,  but  neither 
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of  the  olher  two  accused  was  suspected  of 
having  bad  any  hand  in  the  murder,  and  was 
not  then  under  arrest,  were  sought  to  be  given 
in  evidence  for  the  prosecution.  Of  these, 
some  were  held  to  be  admissible,  and  others 
inadmissible  The  Police  Superintendent 
deposed  that  the  following  took  pl^ce  in  answer 
to  his  question  whether  T  had  seen  H  the  previ- 
ous day.  "  T  remained  silent,  and  on  my 
repeating  the  question,  he  said  H  had  come  to 
the  premises  (where  H  was  alleged  to  have 
been  murdered)  on  the  day  of  the  occurrence." 
Held,  th*t  evidence  of  this  statement  of  the 
accused  was  admissible.  The  Police  Superinten- 
dent then  proceeded  to  depose  that  he  went  with 
T  into  a  godown,  and  on  telling  T  to  empty  his 
box,  T  produced  a  Bengalee  bill  (which  it  was 
alleged  H  had  taken  with  him  to  the  pUce 
where  he  was  alleged  to  have  been  murdered, 
for  the  purpose  of  payment  of  moneys  due  to 
him  from  M)  and  stated  "Sir,  I  have  some- 
thing to  give  you.  M  gave  me  this  paper 
yesterday  evening  to  keep  for  him."  Held, 
that  the  statement  was  admissible  in  evidence 
as  it  was  perfectly  innocuous.  Tbe  further 
statement,  "  that  the  deceased  H  had  called  the 
previous  day,  was  taken  with  cholera,  was 
purged  three  times,  after  which  a  dispute  arose 
regarding  the  Bengalee  bill  ;  that  H  had  abused 
M's  wife,  on  which  M  had  given  H  a  pubh  in 
the  throat  when  H  fell  backwards  and  became 
insensible  ;  that  they  tried  to  get  a  box  and  to 
put  the  corpse  into  the  box  ;  that  as  the  body 
was  too  big,  they  had  to  tie  the  body  to  make 
it  fit  into  the  box;  that  they  then  put  the  lid 
after  placing  a  sheet  on  the  body  ;  that  they 
lowered  the  box  with  a  gunny  and  then  tied  it 
up  with  a  rope ;  that  they  left  the  box  till 
evening  ;  and  that,  at  6  PM.  M  got  a  cooly  and 
had  the  box  removed,"  was  held  to  be  inadmis- 
sible. Queen  Empress  v.  Mehkr  Ali 
MULLICK,  13  0.  589.  [F.,  5  L.B.R.  l3l=4 
Ind.  Gas.  1028  =  11  Or.  L.J.  153;  R.,  37  C.  467  = 
14  G.W.N.  1111  =  7  Ind.  Gas.  3o9=ll  Gr.  L.J. 
453,  L.BE  1893—1900,42.] 

(134) -Ss.  25,  26  and  27  — Confessions  by 
accused  whilu  m  custody  of  pohce. — A  witness 
ought  not  to  be  allowed  to  describe  a  '  confes- 
sion '  made  by  the  accused,  if  the  fact  was 
deposed  to  as  discovered  in  consequence  of 
information  received  from  the  accused  while  in 
the  custody  of  tbe  police.  QueeN-EMPRESS  v. 
BHAGWANDIN,  S.C.  Si,  Oudh. 

(135)-Ss.  25,  26,  27,  30— Co7ifession— Plea  of 
guilty— When  it  can  be  loithdrawn — Incriminat- 
ing slatemtnt  made  in  PoLce  custody  and  before 
Magistrate  —Admissibility  against  the  maker  and 
accused  iointly  tried — Curing  defective  statement 
with  regard  to  the  provisions  ol  s.  364,  Crim, 
Pro.  Code.— Held,  by  the  Pull  Bench  that  :  — 
An  answer  to  the  following  eSect  to  a  charge 
under  s.  376,  Penal  Gode,  constitutes  a  plea  of 
guilty.  "  I  did  not  commit  rape,  I  only  held 
the  lady's  hands."  But,  when  the  accused  at 
the  time  of  making  such  a  statement,  is  enfee- 
bled by  illness  and  is  undefended,  withdrawal 
of  the  plea  can  be  allowed  if  the  accused  wishes 
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to  withdrs^w  it.  No  part  of  a  criminating  state- 
ment whether  amounting  to  a  confession  or 
not,  written  by  an  accused  person  himself  while 
in  Police  custody,  is  admissible  either  against 
him  or  against  the  person  jointly  tried  with 
him,  unless  it  has  led  to  the  discovery  of  any 
fact  within  the  terms  of  s.  27,  Evidence  Act. 
A  deposition  (not  amounting  to  a  confession)  of 
a  person  recorded  on  solemn  affirmation  by  a 
Magistrate  is  admissible  agunst  the  deponent 
only  but  not  against  the  persin  jointly  tried 
with  him,  A  statement  m-ide  by  an  accused 
person  before  a  Magistrate  who  subsequently 
commits  him  to  the  Court  of  Session  must  be 
recorded  in  the  form  prescribed  by  s.  364,  Grim. 
Pro.  Code,  but  any  defect  therein  can  be  cured 
by  proving  it  by  the  evidence  of  the  Magistrate 
recording  the  same.  A  confession  of  an  accused 
is  not  admissible  under  s.  30,  Evidence  Act, 
against  a  co-accused,  if  the  former  is  convicted 
on  his  own  plea  of  guilty.  CROWN  v  SHULD- 
HAM.  ii  P.W.R.  1914,  Cp.  F  B.  (5  C.  964.  5 
A.  253,  R.) 

(136)— Ss.  25,  26.  114,  ill.  (6),  133,  157— Let- 
ters Patent— C'.s.  22.  24.  25  a- d  26.  scope  of— 
Indian  Criminal  Laio  Amendment  Act,  1908  — 
Trial  thereunder,  subject  to  cl.  26.  Letters 
Patent — Points  not  raised  in  Advocate  Gi-neral's 
certificate  not  allowed  to  be  argued  at  the  hearing 
— Crim.  Pro.  Code,  s.  i62- Oral  evidtn,ce  of 
statemeyit  to  a  Police  officer  under  s.  162,  namis- 
sv,le  —  Evidence  Acl—Ss.  25,  114.  ill  (6), 
133  and  \bl— Evidence  of  accomplices  and 
presumption  of  un  trustworthiness — Whither 
corroboration  necessary—  Extent  and  naluie  of 
corroboration — Former  statements  of  accomplices 
whether  they  legally  amoitnt  to  corroboration — . 
^*  Leg  illy  competent  to  inv  stiga'e"  in  s  157, 
Indian  Ev  dence  Act,  meaning  of — Confession, 
meaning  of — Whether  approver  witi^fss'  state- 
ment to  police  officer  incriminating  hims'  If  and 
the  accused  inadmissible  under  s.  25,  Eviience 
Act— The  Indian  Criminal  L^w  Amendment 
Act  of  1908  does  not  lay  down  complete  rules  of 
procedure.  The  oriioary  procedure  h*s  to  bo 
followed  except  in  so  far  as  it  is  modified  by 
the  Act.  There  is  nothing  in  the  Act  to  modify 
the  ordinary  procedure  with  respect  to  the 
power  of  the  High  Court  under  cl.  26,  Letters 
Patent,  to  review  on  the  Advocate-General's 
certificate  in  every  case  mentioned  in  cl-  25  of 
the  Letters  Patent,  i.e.,  in  "any  criminal  trial 
before  the  Courts  of  original  criminal  jurisdic- 
tion which  may  be  constituted  by  one  or  more 
Judges  of  the  High  Court."  The  present  trial 
satisfies  these  conditions  and  is  therefore  open 
to  review  ou  a  certificate  granted  by  the 
Advocate-General.  At  the  hearing  of  a  review 
under  cl  26,  Letters  Patent,  it  is  not  open  to 
tbe  accused  to  argue  any  question  of  law  not 
raised  in  the  certificate  of  the  Advocate  Gene- 
ral. Gl.  26  of  the  Letters  Patent  does  not  open 
up  the  whole  case  as  though  on  appeal.  Oral 
evidence  of  a  statement  made  to  a  Police  offioet 
under  s.  162  of  the  Grim.  Pro  Code,  and  reduc- 
ed by  him  to  writing,  may  be  given,  though 
the  writing  itself  may  not   be  used  in  evidenoe, 
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(fifth  point  in  the  certificate).  First  point  in 
the  certificftte  :  — /ienson,  J,,  Wallis,  J.  and 
Milkr,  J.  — There  is  nothing  in  the  ill.  (6) 
to  B.  114,  Evidence  Act,  which  overrides,  or 
renders  nugatory,  the  plain  and  explicit  decla- 
ration contained  in  a.  133,  or  which  requires 
us  to  hold  that  the  evidence  of  an  accomplice 
must  always,  and  in  all  circumstances,  be  re- 
garded as  unworthy  of  credit  unless  it  is  corro- 
borated in  msiterial  particulars,  or  which  re- 
quires us  to  hold  that  it  is  not  open  to  the 
Court  to  act  f^n  such  evidence,  even  when  the 
Court  believes  it  to  be  perfectly  true.  It  is 
impossible  consistently  with  the  Indian  Evi- 
dence Act  to  hold  that,  as  a  matter  of  law,  the 
presumption  must  be  raised  and  rebutted  by 
special  circumst-incps  or  by  corroboration. 
Abdur  Rahim  J — My  conclusion  is  that  it 
is  well-established  law  that,  except  in  circum- 
stances of  an  especial  nature,  it  is  the  duty  of 
the  Court  to  raise  the  presumption  that  accom- 
plices' evidence  is  unworthy  of  credit  as  against 
the  accused  persons,  unless  it  is  corroborated  in 
material  particulars,  and  the  failure  of  the 
Judge  to  direct  the  jury  to  that  tffeot  is  an 
error  in  law.  It  will  none  the  less  in  my 
opinion  be  an  error  in  law  if  the  trial  was  held 
without  a  jury  and  the  Judge  or  the  M^gisrate 
misdirected  himself  on  this  point  and  treated 
an  accomplice's  evidence  like  that  of  any  other 
witness.  I  do  not  perceive  any  principle  on 
which  the  two  cases  may  be  distinguished. 
The  next  proposition  which  is  also  well  re- 
cognized is  that,  if  there  are  any  special  cir- 
cumstances which  would  justify  a  disregard  of 
this  rule,  those  circumstances,  in  a  trial  by  a 
jury,  must  be  clearly  set  out  in  the  directions 
of  the  Judge,  and  the  appellate  Court  is  en'i- 
tled  to  consider  as  a  matter  of  law  whether 
those  circumstances  are  such  as  to  justify  the 
exceptional  treatment.  If,  in  the  opinion  of 
the  appellate  Court,  the  facts  in  this  connec- 
tion are  such  that  they  in  no  sense  negative 
the  danger  of  acting  upnn  the  uncorroborated 
testimony  of  the  accomplice,  but  the  Judge  told 
the  jury  otherwise,  the  verdict  must  be  set 
aside  as  being  due  to  an  error  in  law  ;  if  the 
special  facts,  however,  are  such  as  may  reason- 
ably be  considered  to  take  the  case  out  of  the 
rule  even  though  it  is  possible  to  hold  a  differ- 
ent view,  the  verdict  cannot  be  interfered 
with  by  a  Court  of  error.  A  similar  rule  would 
hold  good  in  cases  tried  by  a  Judge  alone  ; 
Sunddia  Iyer,  J  — There  can  be  no  doubt 
that  s.  114  should  be  read  along  with  s  133 
in  order  to  determine  the  manner  in  which  the 
testimony  of  an  accomplice  should  be  dealt 
with  before  basing  the  conviction  on  his  evi- 
dence alo'ie.  It  is  impossible  to  hold  that  the 
Court  is  in  all  oases  bound  to  make  a  presump- 
tion of  untrustworthiness  without  regard  to 
the  particular  facts  and  circumstances  of  each 
case  ;  for  in  that  case  the  legislature  w^uld 
have  said  that  the  Court  "shall  presume  "  the 
untrustworthiness  of  an  accomplice.  But  the 
Judge  is  of  course  bound  to  exercise  his  jud  cial 
discretion  to  presume  or  not  to  presume  the 
untrustworthiness  of  an  accomplice  in  a  judicial 
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and  legal  manner.  On  an  appeal  from  his 
decision  it  would  be  open  to  the  Court  of  appeal 
to  consider  whether  he  was  right  or  wrong  in 
not  making  the  presumption  in  the  circums- 
tances. If  the  question  be  whether  there  is  an 
error  of  law  in  his  judgment,  the  Court  is  en- 
titled to  consider  whether  the  rule  embodied  in 
8.  114  was  present  to  his  mind  and  whether  he 
exercised  his  discretion  after  considering  the 
materials  on  record.  If  he  has  not  made  the 
presumption  and  has  given  no  reasons  for  not 
doing  so,  it  would  be  open  to  the  Court  of 
review  or  revision  to  arrive  at  the  conclusion 
that  the  discretion  has  not  been  exercised  in  a 
legal  manner.  It  would  be  right  to  require 
that  a  Judge  should  ordinarily  presume  the 
untrustworthiness  of  accomplices.  But  I  would 
not  put  it  as  suggested  in  the  Advocate-Gene- 
ral's certificate  that  it  should  be  made  in  all 
cas'.sand  that  the  conviction  wiihout  inde- 
pendent corroboration  could  be  sustained  only 
where  the  presumption  is  rebutted  by  special 
circumstance-'.  Second  point  in  the  certificate:  — 
Benson,  J.,  Walhs,  J-,  and  Miller,  J. — The 
former  statements  of  accomplices  are  legally 
admissible  to  corroborate  their  testimony  at  the 
trial,  and  may  be  considered  for  what  they  are 
worth,  though  the  weight  to  be  attached  to 
them  depends  entirely  on  the  facts  of  each  case. 
The  express  rule  of  law  stated  in  s.  157.  Evi- 
dence Act,  cannot  be  limited  by  a  maxim 
embodied  in  ill.  (6)  to  s.  114  of  that 
Act,  which  is  not  of  universal  application. 
Abdur  Rahim,  «.  —  As  a  general  rule  the 
previous  statements  of  an  accomplice  do  not 
legally  amount  to  such  corroboration  as  is 
required  to  rebut  the  presumption  as  to  the 
unreliability  of  an  accomplice's  evidence. 
Suniara  Iyer,  J. — The  previous  statements 
of  an  accomplice  cannot  legally  amount  to 
corroboration  within  the  meaning  of  ill. 
(6)  to  s-  114,  Evidence  Act.  The  question 
whether  it  is  admissible  to  all  as  corroborative 
evidence  under  s.  157  for  any  other  purpose 
is  not  free  from  doubt.  The  safer  rule  in 
my  opinion  would  be  to  hold  that  s,  114, 
ill.  (6)  requires  the  rejection  of  the  previous 
statement  altogether.  I  am  clear  that  at  any 
rate  it  cannot  be  relied  on  as  corroborative  evi- 
dence of  truth  of  the  statements  made  by  him 
at  the  trial.  Third  point  in  the  certificate  :  — 
Benson,  J.,  WjUis,  J.  and  Milltr,  J. — Police 
Inspj-ccor,  Veeraraghava  Iyer  was  an  officer 
"legally  competent  to  investigate  the  fact" 
under  s.  157,  Evidence  Act,  and  therefore  the 
statements  made  to  him  by  the  approvers  are 
admiFsible  under  that  section  Abdur  Rahim,  J. 
and  Sundara  Iyer,  J. — Inspector  Veeraraghava 
Iyer  was  not  an  officer  legally  entitled  to  investi- 
gate the  fact  of  conspiracy  within  the  meaning 
of  s.  157,  Evidence  Act.  Therefore  the  state- 
ments made  to  him  by  the  approvers  are 
inadmissible  in  evidence.  Fourth  po'nt  in  the 
certificate  :  Benson,  J.,  Wallis,  J.  and  Sundara 
lyor,  J. — The  statements  of  the  approvers  to  the 
Police  Inspector  are  inadmissible  by  reason  of 
the  provisions  of  s.  25,  Evidence  Act.  Miller,  J. 
and  Abdur  Rahim,  J. — As  s.  26  of  the  Evidence 
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Act  applies  only  to  the  proof  of  a  confession  as 
against  bis  maker,  so  it  should  be  held  that 
B.  25  has  a  similar  scope ;  and  both  these 
sections  were  intended  to  prevent  the  use,  as 
evidence  against  the  maker,  of  confessions  made 
actually  or  in  effect  to  Police  officers.  8.  25, 
Evidence  Act,  was  not  concerned  with  the 
statements  of  witnesses.  MUTHDKUMarA- 
SWAMI    PILLAI    V.    EMPEROR,     1912    M.W.N. 

S49  =  12  ML  r.  1  =  13  Cr.  L  J.  352  =  14  Ind. 
Cas.  896  =  35  M.  397. 

(137) — 8s.  25,  27 — Pointing  out  places  where 
stolen  articles  were  concealed — I!  evidence  of 
guilt— See  PENAL  CODE,  ss.  392,  411,  395,  16 
O.W.N.  238,  13  Ind.  Cas.  783  =  13  Cr.L.  J.  127. 

(138)— 8s,  25,  30,  114  {ills.),  133,  157— Appro- 
ver's evidence — Necessity  for  corroboration — 
Kind  of  corroboration  required — Admissibility 
of  previous  statements  to  Police  Inspector — 
Corroborative  value  of  such  statement — See 
PENAL  CODE,  s.  123-A.  1912  M.W  N.  207=13 
Cr.  L.J.  305  =  22  M.L.J  490  =  11  M.L.T.  1  =  35 
M.  247  =  14  Ind.  Cas.  849. 

(139) — Ss-  25,  33 — Statements  made  by  accus- 
ed to  jclice  officers— Admissibility  in  evidence- 
Exclusion  of  confessxons — Admissions  and  con- 
cessions —  Distinction  between  —  Exculpatory 
statements ~  Statements  leading  to  discovery  of 
guilt — Admissibility  of — Witness  not  found — 
Absence  not  accounted  for — Previous  deposition 
of  such  witness— Inadmissibility. — The  law  as 
laid  down  in  s.  25,  Evidence  Ace,  does  not  say 
that  all  statements  made  to  the  police  are 
inadmissible,  but  it  excludes  only  confessions 
made  to  them  :  there  being  a  distinction  bet- 
ween mere  admissions  and  confessions  which 
are  statements  either  directly  admitting  the 
guilt  of  the  accused  or  statements  which 
suggest  the  inference  that  he  committed  the 
crime  with  which  he  is  charged.  Further,  the 
general  rule  is  subject  to  that  which  admits 
statements  leading  to  discovery,  whether  such 
statements  amount  to  a  confession  or  not. 
Statements  made  by  the  accused  to  the  police 
pointing  out  the  place  where  the  alleged  dacoity 
was  committed  by  others,  the  place  where  after 
the  dacoity  he  concealed  himself  in  the  paddy 
field,  and  also  the  houses  where,  he  said,  he 
went  for  assistance,  may  be  regarded  as  infor- 
mation leading  to  discovery  or  as  statements 
made  by  the  accused  as  part  of  his  defence.  In 
either  view  no  objection  can  successfully  be 
taken  to  the  admissibility  of  those  statements 
in  evidence.  Statements  made  by  the  accused 
as  to  what  according  to  his  case  actually 
happened  or  statements  exculpating  himself 
and  put  forward  by  way  of  defence  are  also 
admissible,  notwithstanding  that  by  other 
evidence  it  may  be  shown  that  they  are  in- 
consistent with  truth.  A  useful  test  as  to 
admissibility  of  statements  made  to  the  police 
is  to  ascertain  the  purpose  to  which  they  are 
put  by  the  prosecution.  If  the  prosecution  rely 
on  the  statement  of  the  accused  as  being  true, 
then  they  may,  and  probably  in  many  cases  will 
be  found  to,   amount  to  confessions.    If,  on 
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the  other  hand,  the  statements  of  the  accused 
are  relied  on  not  because  of  their  truth  but 
because  of  their  falsity,  they  are  admissible. 
They  are  in  such  cases  brought  forward  to 
show  what  the  defence  of  the  accused  is,  and 
that  as  the  defence  is  untrue  this  is  a  circum- 
stance tending  to  prove  the  guilt  of  the  accused. 
Where  to  a  police  officer  the  accused  first  said 
that  the  marks  on  his  dhoti  were  tobacco  stains, 
then  he  said  they  were  stains  of  betelnut  and 
lastly  he  said  it  was  blood.  Though  this  state- 
ment was  of  an  incriminating  character  from 
which  an  inference  might  be  drawn  as  to  the 
guilt  of  the  accused,  yet,  having  regard  to  the 
fact  that  the  attack  was  made  at  some  distance 
from  the  accused,  and  that  the  dhoti  might 
have  been  stained  in  an  attack  by  others,  and 
having  regard  also  to  other  circumstances 
in  the  case,  held  that  this  statement  of  the 
accused  should  be  excluded  as  not  being 
admissible  in  evidence.  Where  there  was  no 
satisfactory  evidence  to  prove  that  a  witness 
could  not  be  found,  where  no  warrant  said  to 
have  been  issued  for  the  production  of  the  wit- 
ness was  produced  and  there  was  no  evidence 
on  record  to  show  that  an  attempt  was  made  to 
serve  the  warrant  and  the  person  who  said  that 
a  search  was  made,  did  not  say  that  he  himself 
made  the  search  for  witness,  held  that,  under 
these  circumFtances,  no  sufficient  ground  was 
made  for  the  admission  of  a  previous  deposition 
of  the  witness  under  s.  33,  Evidence  Act,  and 
that  such  deposition  should  have  been 
excluded  frcm  consideration.  In  order  to  justify 
the  inference  of  guilt,  the  prosecution  must 
show  that  the  inculpating  facts  are  incompati- 
ble with  the  innocence  of  the  accused  and 
incapable  of  explanation  upon  any  other 
reasonable  hypothesis  than  that  of  his  guilt, 
EMPEROR  V.  KANGA  MALI,  41 C  601  =  15  Cr. 
L,  J.  713  =  26  Ind,  Cas.  161. 

(140) — Ss-  25,  91 — Confession  to  -police,  of 
having  given  false  information — Ss.  182  and  211, 
I.PtC — Confession  to  a  police  officer  of  hav- 
ing given  false  information  cannot  be  proved 
against  the  person  making  it  charged  under 
s.  182  ors.  511,  Penal  Code.  QUEENEMPRESS 
V.  NGA  Thet,  U  B  R.  1897—1901,  Yol.  I.  1S6. 
(U.B.R.  1892—1896.  Vol.  I,  24,  R.)  [F.,  11 
Cr,L.J,  489  =  7  Ind.  Cas.  461  =  U.B  R.  1910, 
Cr.  P.C.  2;  R.,  5  Bur.  L.T.  92  =  13  Cr.L.J.  465 
=  15  Ind.  Cas.  308.] 

(141)— Ss.  25,  167 — Trial  by  jury— Misdirec- 
tion— Improper  admission  of  evidence — Retrial, 
— Three  persons  were  tried  jointly  for  riotmg. 
During  the  trial,  an  information  lodged  by  one 
of  them  with  the  police  was  proved,  and,  in 
his  charge  to  the  jury,  the  Judge  said  "  It  (the 
information)contains  an  admission  that  all  three 
accused  persons  were  present  at  the  occurrence." 
Held,  the  information  was  not  a  confession 
under  s.  25  of  the  Evidence  Act,  and,  as  against 
the  persons  other  than  the  informant,  it 
amounted  to  an  improper  admission  of  evidence 
against  them.  "  When  a  case  has  buen  tried 
before  a  jury,  and  the  conviction  has  been  set 
aside  on  the  ground  of  misdireotion,  the  accused 
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is  entitled  to  have  his  case  retried  by  a  jury, 
and,  as  a  matter  of  procedure  and  in  justice  to 
the  accused,  this  course  should  be  adopted." 
Acting  on  this  principle,  the  Court  declined  to 
exercise  its  powers  under  s.  167  of  the  Evidence 
Act,  and  sent  the  case  back  for  retrial.  SHEIKH 
HAziR  V.  King  Emperor,  11  C  L.J.  301  =  5 
Ind.  Cas.  315  =  14  C.W.N.  593.  (4  C.W.N. 
576,  B.) 

(142) — S.  26 — Statement  made  by  accused, 
during  temporary  absence  of  police  — Police  cus- 
tody— "  Magistrate  and  police  officer,"  scope  of 
the  expressions. —  Where  a  woman  charged  with 
the  murder  of  her  husband  was  taken  into  the 
custody  of  the  police,  a  friend  of  hers  also 
accompanying  her,  and  the  policeman  in  charge 
of  the  woman  left  her  with  her  friend  for  the 
purpose  of  procuring  a  fresh  horse,  held,  that 
any  confession  made  to  the  friend  accompany- 
ing her,  while  the  policeman  was  away,  would 
not  be  admissible  in  evidence,  as  the  prisoner 
should  be  regarded  to  have  been  in  the  custody 
of  the  police,  notwithstanding  the  temporary 
absence  of  the  policeman.  EMPRESS  v.  LESTER, 
20  B.  165.     [R.,  Rat.  Un.  Cr.  C.  855.] 

(143) — S-  26— Statement  by  accused—" Police 
officer  or  Magistrate  " — Scope  of  the  expression. 
— Where  an  accused  person  is  brought  to  a 
Magistrate  for  recording  a  confession,  while 
the  police  officer,  in  whose  custody  he  had  been, 
remained  outside  ready  to  capture  him  if  he 
ran  away,  the  accused  should  be  treated  as  still 
being  under  police  custody.  (20  B.  165,  R.) 
The  words  "  police  officer  and  Magistrate."  in 
s.  26  of  the  Evidence  Act,  include  police  officers 
and  Magistrate  in  Native  States.  QUEEN- 
Empress  v.  Lakshmya  6m  BHIMA,  Rat.  Un. 
Cf.  G.  855  =  Cp.  Rg.  22  of  1898. 

(144) — S  26— Chowkidar,  ivhether  a  police 
officer— Qucere. — Whether  a  chowkidar  is  a 
police  officer  within  the  meaning  of  s,  26. 
Nazir  Jharudar  v.  Emperor,  9  C.W.N. 
474  =  2  Cr.  L  J.  235. 

(145)— S.  16— See  ACT  I  OF  1868,  s.  1,  cl.  13, 
2  M.  5  =  2  Weir  123. 

(146)— S.  26~See  Nos  32.  33,  76,  77.  99  to 
105,  126  to  186,  supra  and  No.  169,  infra. 

(147)— Ss.  26  and  27—  Statements  made  by 
accused  persons,  tvhile  in  police  custody  ■— Dis- 
covery of  stolen  property  by  one  of  them, — Two 
accused  persons  admitted  the  offence  imputed  to 
them  to  .the  persons  who  assisted  the  police  in 
the  investigation.  The  first  accused  accom- 
panied the  police  and  others  to  his  house,  where 
certain  of  the  stolen  property  was  discovered. 
The  second  accused  was  not  taken  there  till 
after  the  discovery.  Held,  that  the  conviction 
of  the  second  accused  was  not  sustainable,  as  an 
admission  of  the  accused  made  while  in  police 
custody,  was  inadmissible  under  s.  26,  and  the 
admission  of  the  first  accused  was  inadmissible 
against  the  second  under  s.  27.  QUEEN- 
Empress  V.  JAI  SINGH,  12  P.R.  1900,  Cr;  = 
P.L  R  1900,  56,  Cp.  [F.,  10  Ind.  Cas.  278  = 
161  P.L.R.  1911  =  12  Cr.L.J.  236.] 
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(148)  — Ss.  26,  21— Statement  by  accused  that 
he  stole  property  and  that  it  will  be  found  in  a 
rubbish  heap — Former  part — Inadmissibility  in 
evidence — Production  of  property  from  that  place 
by  accused— Whether  latter  part  of  statement 
relates  to  discovery — Adinissibility  in  evidence. 
— An  accused  person  made  the  following  state- 
ments, VIZ.,  that  he  and  another  accused  stole 
the  missing  money  from  a  dabbi  and  that  the 
stolen  money  will  be  found  in  a  heap  of  rubbish 
close  to  his  house.  Immediately  after  making 
these  statements,  he  went  to  that  rubbish  heap 
in  the  presence  of  two  police  constables  and  of 
witnesses  who  made  the  search  in  his  house, 
and  took  out  certain  coins  and  metal  plates 
similar  to  the  one  kept  in  the  dabbi.  Held  that, 
on  the  above  facts,  the  accused  was  rightly 
convicted.  The  statement  that  the  accused 
himself  committed  the  cfienceia  not  admissible 
in  evidence  (31  M.  127.  R.).  But  the  portion  of 
the  statement  signifying  that  the  property 
stolen  from  the  dabbi  about  which  the  police 
were  then  making  an  investigation,  will  be  found 
in  the  rubbish  heap,  is  a  statement  which  is 
distinctly  related  to  the  discovery  of  the  stolen 
property  and  is  therefore  clearly  admissible. 
Manjunathaya  v.  King-Emperor,  26  M.L. 
J.  352  =  15  Cr.  L.J.  533  =  24  lod.  Cas.  843.  (14 
B.  260,  F.} 

(149) — Ss.  26  and  45  to  51 — Confession  made 
to  a  police  officer  —  Recording  opinion  of  police 
officer  as  evidence. — A  confession  made  to  a 
police  officer,  but  not  in  the  immediate  presence 
of  a  Magistrate,  is  inadmissible.  Recording 
the  opinion  of  a  police  officer  as  evidence 
regarding  the  points  in  the  case  under  enquiry, 
which  he  considers  to  establish  the  guilt  of  the 
accused  person  is  an  irregularity.  QUEEN- 
EmPRESS  v.  ALI  BAKHSH,  S.C.  98,  Oudh. 

(150)— S.  21— Scope  of.— Held  further,  that 
s.  27,  Evidence  Act,  is  a  proviso  to  the  preceding 
sections  which  deal  with  what  may  or  may  not 
be  proved  as  against  the  person  making  a 
confession.  It  has  nothing  whatever  to  do 
with  what  may  or  may  not  be  proved  as  against 
other  persons,  when  the  person  who  made  the 
alleged  confession  is  not  himself  on  his  trial 
but  is  appearing  as  a  witness  in  the  case, 
AMAN  ALI  v  KING  Emperor,  13  O.C.  309  = 
8  Ind.  Caa.  379  =  11  Cr.  L.J.  631. 

(151)— S.  27 — Fact  not  directly  discovered 
from  information  given  to  the  police — InadmiS' 
sibility  of  such  information. — A  fact  discovered 
in  consequence  of  the  information  which  an 
accused  person  gives  the  police  must  be  directly 
discovered  in  consequence  of  the  information 
given  by  the  accused  to  make  evidence  as  to  the 
information  admissible  under  s.  27,  Evidence 
Act.  MAUNG  THAYA  V.  QUEEN  EMPRESS, 
L.B.R.  1893-1900,363. 

(152) — S,  27 — Confessions  to  police  officer, 
when  admissible  under. — In  order  that  a  atate- 
ment  in  the  nature  of  a  confession  made  by  an 
accused  person  to  a  police  officer  at  the  time 
of  producing  property  may  be  admissible  under 
s.  27,  it  must  be  information  in  consequence 
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at  which  a  fact  is  discovered  and  does  not 
include  an  explanatory  statement  made  at  the 
time,  or  after  discovery,  of  the  fact.  EMPRESS 
V.  Gangaram  sonar,  10  C.P.L  R.  Cr  25. 

(153) — S.  27 — Confession  —  Admissibility. — 
Where,  ia  a  case  of  murder,  on  searching  the 
accused's  house,  an  axe  was  found  by  the  police, 
v?hich  the  accused  then  admitted  to  the  police 
wa;;  the  instrument  with  which  be  committed 
the  murder;  held,  that  the  statement  was 
inadmissible  in  evidence  under  s.  27  of  the 
Evidence  Act  and  that  the  face  discovered  by 
such  a  statement  must  be  a  material  thing,  and 
not  a  mere  mental  state  induced  in  another 
person  by  that  statement  EMPEROR  v. 
Chaitu  Gahera,  16  C.P.L.R.  122.  (lO  G.P. 
L.R.  75,  F.) 

(154)-S.  21—Crim.  Pro.  Code  (1882), 
ss.  380  and  408 — Statement  by  accused  in  pal  ce 
custody -Atpeal. —  Held,  that  under  s.  408, 
Crim.  Pro.  Code,  1882,  an  appeal  against  a 
sentence  passed  by  a  District  Magistrate  exer- 
cising powers  under  s.  30,  Crim.  Pro.  Code, 
lay  to  the  Chief  Court,  in  a  case  in  which  the 
District  Magistrate  passed  a  sentence  against 
any  of  the  accused,  which  was  subject  to  the 
confirmation  of  the  Court  of  Session.  Held, 
also,  that  s.  27.  Evidence  Act,  does  not  permit 
statements  made  by  an  accused  person,  while 
in  police  custody,  to  be  proved,  when  he  gave 
no  clue  which  led  to  the  discovery  of  the  stolen 
property.  QueEN-EmpRESS  v.  JAI  SINGH, 
P.L.R   1900,  Cr.  p.  56  =  12  P.R.  1900,  Or. 

(155) — s.  27 — Information  to  police — Admis- 
sibility —Where  the  police  were  enabled  to  go 
to  a  place  where  stolen  prop-rty  was  discovered 
on  account  of  certain  information  given  by  the 
accused  Juld,  that  so  much  of  the  information 
as  related  to  the  facts  discovered  could  be  proved 
notwithstanding  that  the  information  wap  given 
while  the  Recused  was  in  police  custody.  GaNGU 
V.  EMPRESS,  30  PR.  1885,  Cr.  [R.,  28  P.R. 
1894,  Cr.] 

(156)— S.  0.7— Statements  by  prisoner  under 
police  custody  —The  provision  in  s.  27  of  the 
Evidence  Act  for  the  admission  of  a  certain 
class  of  statements  made  by  prisoners  while 
under  police  custody,  is  an  exception  to  the 
general  rule  excluding  all  statem-i'nts  made 
while  in  such  custody,  and  as  such,  its  opera- 
tion must  be  confined  to  only  such  statements 
as  properly  fall  within  the  description  therein 
given.  If  tbey  amount  to  confessions,  they 
ought  to  bp  pxcluded.  REG.  v  JORA  HASJl, 
11  B.H  C  242  [R.,  3  B.  12,  6  C.  530  =  7  C. 
L.R.  541,  4  A.  198  6  A.  509,  P  B.,  10  B  595, 
Rat.  Un.  Cr.  C.  265,  12  M.  153.  14  B.  260, 
F.  B  ,  Rat  Un.  Cr.  C.  829,  833,  952,  L.B.R. 
1893—1900,  363.] 

(157)— S.  11— Discovery  ofvroperty  by  accused 
after  in'iucement  by  police  officer,— The  pointing 
out  of  the  jewels  of  a  child,  with  whose  murder 
the  accused  was  charged,  after  an  inducement 
improperly  held  out  to  her  by  a  constable,  was 
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held  to  be  a  relevant  fact,  legally  admissible  in 
evidence.  In  re  VemULADA  JaNAKI,  2  Wcir 
736, 

(158) — S,  27 — Confession — Accused  pointing 
out  stolen  property  concealed  in  a  pond. — The 
accused  pointed  out  the  place  in  the  pond 
whence  the  bundle  of  stolen  ornaments  was 
recovered.  The  prosecution  alleged  that  the 
accused  had  ssiid  to  the  police  that  he  had 
buried  the  things  in  the  pond.  Held,  that  the 
statement  of  the  accused  was  imdmissible  in 
evidence.  KaKA  SINGH  v.  THE  KING  EM- 
PEROR, 155  PL  R.  1908  =  21  P.W.R.  1908,  Cp. 
=  8  Cr  L  J.  460. 

(159) — S.  27 —  Property  discovered  inconse- 
quence of  information — Indian  Penal  Code.s.  395 

—  Dacciity — Cash  —  Identification — Number  of 
men  concerned-' Severity  of  sentence  — Cash 
is  generally  incapable  of  identification ;  but 
the  coincidence  that  each  and  every  one  of 
a  number  of  accused  was  found  in  possession 
of  a  considerable  sum  in  cash,  along  with  other 
things  which  were  undoubtedly  stolen  from 
the  complfiinant,  and  that  a  very  large  sum  in 
cash  was  .actually  taken  away  by  the  dacoits, 
and  that  the  accused  cin  give  no  satisfactory 
account  as  to  how  they  came  to  be  in  posses- 
sion of  so  much  cash,  leads  to  the  inevitable 
conclusion  that  the  cash  also  formed  the  sub- 
ject of  the  dacoity.  As  regards  the  discrepancy 
between  the  number  of  men  alleged  by  the 
complainant  to  have  actually  entered  the  house 
and  the  number  of  men  concerned  in  the 
dacoity,  it  must  be  assumed  that  there  must 
have  been  many  more  d^,coits  than  those  who 
actually  entered  the  house.  Guard  is  always 
kept  outside  to  prevent  surprise  and  keep  away 
any  villager  who  may  attempt  to  interfere. 
Having  regard  to  the  wording  of  s.  27.  Evidence 
Act,  the  admission  by  the  accused  that  their 
share  of  the  proceeds  of  the  dacoity  would 
be  found  with  men  whom  they  named,  can  be 
legally  proved  against  thpm.  In  awarding 
punishment,  two  matters  are  to  be  considered  : 

—  (1)  What  punifhment  does  the  individual 
deserve  having  regard  to  the  gravity  of  his 
ofience.  (2)  Is  an  unusually  heavy  sentence 
necessary  in  any  particular  case  to  protect  the 
interests  of  the  public  at  large  by  acting  as  a 
deterrent  to  others.  Where  all  the  accused  (19 
in  number)  were  sentenced  to  tra- sportation  for 
life,  held  that,  so  far  as  the  individual  accused 
were  concerned,  a  much  lighter  sentence  would 
suffice,  as  there  was  no  allegation  that  any  of 
them  had  been  previously  convicted,  and  as 
by  their  wholesale  transportation  for  life,  a 
large  number  of  innocent  beings— the  mem- 
bers of  their  families — will  suSer  directly  or 
indirectly.  As  regards  the  other  reason  that 
the  prevalence  of  dacoities  in  Upper  Bind 
necessitated  exemplary  punishment,  held  that 
sentences,  on  19  men,  in  one  case,  of  seven 
years'  rigorous  imorisonment,  wouH  have 
the  desired  fQ-ct.  Crown  v.  HUZURI.  2  S.L  R. 
27.  Cr.  =  10CrL  J.  239. 

(160)— S.  ^l~Accu^ed  making  detailed  state- 
ment to  Magistrate— No  subseqtien,t  discovery — 
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Description  of  manner  in  which  offence  committed 
not  relevant- — Where  an  accused  person  made 
a  statement  to  a  Magistrate  describing  in 
extenso  the  occurrence  of  the  crime,  but  there 
was  DO  disoovery  of  the  articles  subsequent  to 
the  making  of  the  statement,  the  description 
of  the  manner  in  which  the  crime  was  commit- 
ted was  hold  to  be  not  relevant.  A  confession 
of  murder  made  to  a  Police  constable  is  not  at 
all  confirmed  by  the  prisoner  saying  "  that  is 
the  place  where  I  killed  the  deceased,"  and  when, 
starting  from  the  pointing  to  a  ditob  or  tree,  a 
long  narrative  of  transactions,  some  of  them 
altogether  remote  from  any  connection  with  the 
spot  indicated,  is  allowed  to  be  deposed  to  as 
confessed  by  a  prisoner,  the  intention  of  the 
Evidence  Act  is  not  fulfilled  but  defeated. 
Empress  v.  Rama  Bieapa,  3  B.  12.  [R., 
Rat.  Un.  Or.  C.  286  =  10  B.  595.] 

(161)  — S.  27— iVo  proof  of  discovery  having 
bee  I  made. — Where  an  accused  person  made  a 
statement  to  the  Police  of  facts  which  were 
already  within  their  knowledge,  held,  that,  as 
it  did  not  previously  appear  whether  anything 
waa  discovered  in  consequence  of  the  informa- 
tion, the  statement  could  not  be  used  against 
him  under  s.  27,  Evidence  Act.  PlARA  SINGH 
V.  EMPRESS,  11  P.R.  1900,  Cr.  [F.,  12  Ind. 
Cas.  9bl  =  15  P.R.  1911,  Cr.  =  12  Cr.L.J.  605.] 

(162)— S.  27 — Confession — Inducement  from 
person  in  authority — Magistrate  recording  con- 
fession —  Duty  of  Magistrate  trying  case — When 
confession  retracted. — Accused  A,  on  the  a3rd 
April,  m-ida  certain  disclosures  to  the  Police 
and  poin  ed  out  certain  articles  to  them.  On 
the  25th  April,  be  told  them  that;  he  bad  taken 
part  in  the  crime  (dacoity)  and  on  his  statement 
one  B  WIS  arrested  next  day.  A  continued  to 
remain  in  company  of  the  Police  but  unarrested 
and  went  about  from  place  to  place  with  the 
Inspector  for  three  days.  Then  he  was  formally 
arrested  and  sent  to  a  Magistrate  who  took 
down  bis  confession  and  to  whom  the  accused 
candidly  expressed  his  hope  that,  by  confessing, 
he  might  secure  a  pardon,  and  the  Magistrate 
acquiesced  in  the  idea  and  even  confirmed  it. 
Held,  tbat  the  confession  was  inadmissible  as 
it  was  quite  impossible  to  hold  that  it  did  not 
appear  to  have  been  caused  by  some  inducement 
from  some  person  in  authority.  SHWE  Hmon 
V.  EMPEROR  14  Cr.  L.J.  417  =  20  Ind.  Gas. 
401  =  6  Bur.'L.T.  109. 

(163) — S.  27  —  Incriminating  statement  of 
accused  xn  Police  custody  ivhile  pointing  out  or 
produci  g  instrument  with  which  or  the  spot 
where  the  offence  is  alleged  to  have  been  com- 
mitlei — Blood  stoins  on  a  zemindar's  clothes- 
Police  Diaries  to  be  used  in  the  interests  of  the 
accused — Cum.  Pro.  Code,  s.  162. — Incriminat- 
ing statements  by  way  of  confession,  made  by 
an  accused  person  while  in  Police  custody, 
when  producing  or  pointing  out  articles 
connected  with  the  commission  of  a  crime, 
are  inadmissible  under  s.  27  of  the  Evidence 
Act.  The  statement  of  an  accused  that  be 
buried  the  weapon  of   the  oiSence  in  a  certain 
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place  is  relevant,  but  not  that  part  of  the 
statement  that  it  was  the  weapon  with 
which  he  bad  committed  the  crime.  So  also 
the  statement  that  he  would  point  out  a 
certain  spot  and  the  evidence  that  at  the  spot 
indicated  blood  stains  would  be  found  would  be 
admissible,  but  not  that  part  of  the  statement 
that  it  was  at  this  spot  that  he  had  committed 
the  crime.  Where  the  accused  produces  the 
article  himself,  though  the  fact  that  he  actually 
produced  it  at  a  particular  place  m^y  be  proved, 
the  accompanying  statement  to  the  effect  that 
be  buried  it  there  is  inadmissible  in  evidence. 
(10  B.  595,  F.)  Where  an  accused  person  has 
throughout  consistently  refused  to  mike  any 
confession  before  a  Magistrate  and  there  is 
practically  no  evidence  at  all  against  him,  bis 
incriminating  statement  under  s.  27  of  the 
Evidence  Act  must  necessarily  be  received  with 
the  greatest  caution  and  suspicion,  although 
deposed  to  by  the  respectable  Police  Officers  and 
the  village  authorities.  The  Police  Diaries,  &o., 
should  be  referred  to  under  s.  162,  Grim.  Pro. 
Code,  in  the  interest  of  the  accused  person,  for 
checking  the  evidence  of  the  prosecution 
witnesses,  to  see  bow  far  their  statements  can 
be  relied  upon.  Blood  stains  on  a  Zemindar's 
clothes  are  very  seldom  incriminating.  SANTA 
SINGH  V.  Crown,  t5  P  W.R.  1913.  Cr.  =  19 
Ind  Cas.  190=14  Cr.  L.J.  190=171  P.L  R. 
1913. 

(164)— S.  27— Statements  after  discovery  0/ 
stolen  article— Not  relevant  —  Production  of 
stolen  property— Effect— Presumption  of  guilt, 

—  Under  s.  27  of  the  Evidence  Act,  a  statement 
made  after  the  production  and  discovery  of  the 
stolen  property,  and  not  leading  to  the  dis- 
covery of  the  same,  is  not  relevant.  The 
question  whether  the  mere  production  of  a 
stolen  article  raises  a  presumption  of  guilt  is 
one  of  fact.  CROWN  v  PHOTO,  5  S.L.R.  25T 
=  15  Ind.  Cas.  801  =  13  Cr.L  J.  529. 

(165)— S.  27—  Information  given  by  accused  to 
Police  Officer,  how  far  admissible  m  evidence — 
Admission  by  accused  of  his  guilt  before  Sub- 
Inspector— Crim,  Pro.  Code,  s  3i-2— Statement 
of  accused  in  answer  to  questions  put  by  Magis- 
trate admissibility  of,  in  evidetice  against  accused 

—  Confession  —  Magistrate,  power  if,  to  put 
questions  to  accused—  Questions  of  inquisitorial 
nature  not  to  te  put. — Where  a  Police  Sub- 
Inspector,  the  investigating  officer  in  a  murder 
case,  was  iriter  alia  informed  by  the  accused  of 
the  fact  that  the  latter  had  committed  the 
murder,  and  the  Sub  Inspector  was  allowed  to 
depose  to  regarding  this  information  :  Held, 
that  such  information  not  being  admissible  in 
evidence  under  s.  27  of  the  Evidence  Act,  the 
Sub-Inspector  should  not  have  been  allowed  to 
state  in  Court  that  the  accused  said  that  he  bad 
committed  the  murder.  The  provisions  of 
s.  342,  Crim.  Pro.  Code,  apply  to  all  sorts  of 
proceedings  in  Magistrates'  Courts,  whether 
the  case  is  one  triable  by  a  Court  of  Sessions  or 
otherwise.  Under  s.  34-2,  Crim,  Pro.  Code,  a 
Magistrate  is  empowered  at  any  time  and 
without  any  previous  warning  to  put  questions 
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to  the  aocased  for  the  purpose  of  enabling  him 
to  explain  any  circumstances  appearing  in  the 
evidence  against  him,  and  under  sub-s.  (3)  of 
the  same  section  the  answers  which  the  accused 
gives  to  the  questions  so  put  may  be  used  in 
evideooe  against  him.  The  admissibility  of  the 
accused's  statement  thus  made  is  not  neces- 
sarily governed  by  those  sections  of  the  Evi- 
dence Act  which  relate  to  the  admission  of 
confessions,  as  the  statement  is  not  made  extra- 
judicially. But  under  s.  342,  Grim.  Pro.  Code, 
a  Magistrate  is  not  justified  in  putting  to  the 
accused  questions  of  an  inquisitorial  nature. 
Malik  Hussain  v.  emperor,  15  Cr.  L.J. 
474  =  21  Ind.  Cas.  562. 

(166) — S.  27— Pact  already  discovered  by  other 
means — Accused's  subsequent  statement  relat- 
ing to  same  fact — Admissibility— See  APPRO- 
VER, 9  Ind.  Cas.  232  =  12  Or.  L  J.  35  =  3  P.W. 
R,  1911,  Cr. 

(167)— S.  27— See  Joinder  of  charges— 
Misjoinder  of  Charges,  ii  c.L  J.  182. 

(168)— S.  27-  See  Nos.  32,  33,  76,  78,  101  to 
108,  133,  134,  135,  137,  U7.  148,  supra. 

(169)— Ss.  27,  25  and  26— Applicability  of 
s.  27  to  ss.  25  and  26.— S.  27  of  the  Evidence 
Act  aoplies  to  s.  25  as  well  as  to  s.  26.  QUEEN- 
EMPRESS  v.  NANA,  14  B.  260,  F.B. 

(170)— Ss.  27,  30— Se<?  CONFESSION -CON- 
FESSIONS BY  CO-ACCUSED  — ADMISSIBILITY, 
9  C.P.L.R.  Cr.  37. 

(171)— Ss.  27  and  30— See  JUDGE  AND  JURY, 
18  M.L.J.  66  =  31  M.  127  =-3  M.L.T.  270  =  7 
Cr.  L.J.  325. 

(172)— S.  28— See  NOS.  104,  105,  supra- 

(173) — S.  29 — Inadmissibility  of  evidence  of 
discovery  made  by  several  -persons — Theft — 
Tracks cojnpared several  days  after  the  occurrence. 
— Held,  that,  where  more  than  one  accused 
person  in  custody  of  the  Police  point  out  this 
or  produce  that  jointly,  it  is  usually  impossible 
to  be  sure  which  of  shem  really  does  the  point- 
ing out  or  the  production  and  which  simply 
follows  the  other.  Consequently  such  an  evi- 
dence of  joint  discovery  is  inadmiFsible  against 
any  of  the  accused  persons,  particularly  where 
the  witnesses  on  this  point  are  not  precise  aud 
trustworthy.  (8  P.W.R.  1909,  Cr.,  F.)  Held. 
also,  that  track  evidence  is  not  of  any  value 
whatever,  where  the  comparison  has  been  made 
8  or  9  days  after  the  affair.  PathanA  AND 
Walli  v.  Crown,  9  P  W  R.  I9t4,  Cr.=63 
P.L.R.  1914  =  15  Cr.  L.J.  499  =  24  Ind.  Cas. 
587. 

(174)— S.  29— See  MURDER,  3  Ind.  Cas.  622 
=  8  P.W.R.  1909.  Cr. 

(175)— S.  29— See  Nos.  77,  79,  supra. 

(176)— S.  30,  scope  of.—S.  30  of  the  Evidence 
Act  only  relates  to  confessions  made  by  accused 
persons  who  are  being  jointly  tried  for  the  same 
oSenoe.  EMPRESS  v.  Nagia,  5  C.P.L.R.  Cr. 
9. 
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(177) — S.  30 — Confessions  of  co-a';cused— Ad- 
missibility—  Value. — In  order  that  the  confes- 
sion of  a  co-accused  may  be  admissible  under 
s.  30  of  the  Act,  it  must  implicate  himself  (the 
confessing  person)  substantially  to  the  same  ex- 
tent as  it  implicates  the  persons  against  whom 
it  is  to  be  used,  in  the  commission  of  the  offence 
for  which  the  prisoners  are  being  jointly  tried. 
Queen  empress  v.  Dubar,  S  C.  153,  Oudh. 

(178) — S.  30 — Confession  of  co-accused,  value 
of  as  against  other  accused. — Where  a  person 
admits  his  guilt  to  thu  fullest  extent,  and  ex- 
poses himself  to  the  pains  and  penalties  provid- 
ed for  his  guilt,  there  is  a  guarantee  for  his 
truth,  and  the  Legislature  provides  that  his 
statement  may  ba  considered  against  his  fellow 
prisoners  charged  with  the  same  crime.  EM- 
PRESS v.  Daji  Narsu,  6  B.  288  =  6  ind.  Jar. 
480.     [R.,  Rat.  Un.  Cr.  C.  436.] 

(179) — S.  30— Confession  by  co-accused. — A 
confession  which  does  not  amount  to  such  an 
admission  of  guilt  as  is  contemplated  in  s.  30 
of  the  Evidence  Act,  though  it  may  be  accepted 
for  what  it  is  worth  against  the  accused  making 
it,  cannot  be  taken  into  consideration  against 
other  accuspd  persons.  REG  v.  SadOO,  Rat. 
Un.  Cr.  C   84.' 

(180) — S.  30—Conlession  by  co-accused. — A 
confession  duly  made,  at  any  time,  by  one  of 
several  accused  persons  under  trial  jointly  for 
the  same  oQenoe,  can  be  used  uoder  s.  30  of 
the  Evidence  Act.  The  section  is  not  to  be  read 
as  though  the  words  "  at  the  trial  "  were  insert- 
ed after  "made"  and  the  word  "recorded" 
substituted  for  "  proved."  QUEEN-EMPRESS 
V.  Tanga,  Rat.  Un.  Cr.  C.  510  =  Cr.  Rg.  30  of 
1890. 

(181) — S.  30  —  Confession  by  co-nccused. — 
Confessions  made  by  an  accused  person  may  be 
considered  against  persons  who  are  tried  with 
him,  but  they  cannot  be  accepted  as  evidence  of 
any  fact  necessary  to  consutute  the  offence. 
In  re  Kaliyappa  GOUNDaN,  2  Weir  741. 

(182) — S.  30 — Confession  by  co-accused.— In 
order  that  a  confession  of  an  accused  person 
may  be  admissible  as  against  the  other  accused 
tried  with  him,  it  is  not  necessary  that  the  con- 
fession should  have  been  made  in  the  latter's 
presence.  HIGH  COURT  PROCEEDINGS,  31  ST 
July  1885,  no.  313,  JUDICIAL,  2  Weic  745. 

(183)— S.  30— Coyifession  by  co-accused. — The 
confession  of  a  pri.soner  affecting  himself  and 
another  person,  who  was  being  tried  with  him 
for  the  same  offence,  is,  when  duly  proved,  ad- 
missible as  evidence  against  both  ;  but  a  con- 
fession, unsupported  by  other  testimony,  is 
evidence  of  the  weakest  kind  against  a  co-accus- 
ed. The  Court  must,  in  each  case,  decide  what 
weight  should  be  attached  to  it.  RaGHBIR 
alias  BIRU  v.  KING-Emperor,  11  O.C.  328  =  8 
Cr.L.J  393.  (4  C-  483,  22  A.  445,  A.W.N.  1884, 
38,  15  B.  66,  29  A.  434,  R.;  4  O.C.  69,  6  O.C. 
204.  Diss.)  [R  ,  11  Cr.  L.J,  71  =  4  Ind.  Cas. 
884=^12  O.C.  418.] 
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(184) — S-  30  —  Statement  by  co-accused — Its 
evidentiary  value  as  against  the  other  accused 
— "  Taken  into  considerado'^,^^  meaning  of  the 
expression. — The  words  "  taken  into  conaidera- 
tion  "  in  s.  30  of  the  Indian  Evidence  Act  mean 
"  taken  into  consideration  "  for  the  purpose  of 
arriving  at  a  conclusion  of  fact,  and  though  a 
co-accused's  statement  is  not  technically  evi- 
dence within  the  definition  given  in  s.  3  it  may 
still  be  used  quantum  valeat  for  the  basis  of  a 
reaponable  inference  and,  if  a  jury  think  it 
sufficiently  supported  by  a  partial  or  qualified 
admission  of  guilt  on  the  part  of  the  accused 
himself  and  by  admitted  physical  facts  point- 
ing to  bis  connection  with  the  crime  imputed 
to  him,  they  are  not  precluded  by  law,  any 
more  than  by  re;ison,  from  a  finding  of  gnilty 
thus  sustained.  Queen-EMPRESS  v.  BayAJI, 
Rat.  Un.  Cr.  C.  3ll  =  Cr  Rg  61  of  1886.  [E., 
2  Bom.  Cr.  C.  143  =  15  Bom.  L.R.  975.] 

(185) — S.30 — Confession  by  co  accused — "Court 
may  take  into  co7isideration,'^  meaning  of- — The 
meaning  of  the  words  "the  Court  may  take  into 
consideration"  suoh  confession  as  against  such 
other  persons  as  well  as  agamst  the  person  who 
makes  such  confessions  is  that,  if  there  is  other 
evidence  which,  if  true,  would  if  establish  the 
charge,  the  confession  of  a  person  being  tried 
jointly  for  the  same  offence  may  be  taken  into 
consideration  by  the  Court  and  may  be  used 
for  the  purpose  of  corroborating  the  other  evi- 
dence Khanjan  v.  Queen-Empress,  i  O.C. 
69.     [R.,  8  Cr.  L.J.  393  =  11  O.C.  328.] 

(ISfi) — S.  30 — "  Being  tried  jointly,"  meaning 
of, — The  words  "  are  being  tried  jointly"  which 
occur  in  s.  30  of  the  Evidence  Act  refer  to  the 
initiation  of  the  proceedings  before  the  par- 
ticular judicial  officer  who  deals  with  the  case 
under  ch.  XXI  of  the  Crim.  Pro.  Code.  To 
hold  otherwise  might  result  in  the  exclusion  of 
confessions  by  one  of  the  accused  before  him, 
as  s.  253,  Crim.  Pro.  Code,  seams  to  contem- 
plate that  the  accused  should  be  examined 
before  the  charge  is  actually  framed.     PAT  Tha 

U  V.  Queen-Empress,  L.B.R.  1893—1900, 
642. 

(187) — S.  30 — "Offence"  in  section  whetlier 
includes  abetment  of  offence  also — Penal  Code, 
s.  108,  expl.  (4) — Abetment,  —  It  is  very  impro- 
bable that  the  Legislature  having  before  it  the 
definition  contained  in  s.  108,  expl.  (4),  Penal 
Code,  should,  in  enacting  s.  30,  Evidence  Act, 
have  omitted  to  explain  that  the  term  "  offence  " 
contained  in  the  latter  section  included  the 
"  abetment  of  an  offence  "  also,  if  the  intention 
really  was  that  s.  30  was  to  be  so  understood. 
But,  if  the  offence  abetted  is  committed  as  the 
result  of  an  abetment  and  the  abettor  is  present 
at  its  commission,  the  abettor  must  be  held  to 
have  committed  the  substantive  offence. 
Queen-Empress  v.  Kalidin,  S.C.  143,  Oudh. 

(188) — S.  30 — Joint  trial  of  abettor  and  prin- 
cipal offender — Confession  by  one  of  them, — In  a 
joint  trial  of  two  persons  for  the  same  offence, 
a  confession  by  one  of  them  implicating  the 
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other  in  acts  which  amount  to  abetment  of  the 
oSence  cannot  be  considered  as  against  him. 
Teja  v.  Empress,  39  P.R.  188S,  Cr. 

(189) — S,  30 — Confession  of  co-accused — Its 
value — Approver's  evidence,  corroboration  of, — 
Though  under  s.  30,  confessional  statements  of 
co-accused  implicating  the  other  accused  may 
be  taken  into  consideration  as  against  the  latter, 
they  are  not  evidence  on  which  a  conviction 
can  be  based.  The  utmost  value  that  can  be 
claimed  for  them  is,  that,  if  there  is  other 
untainted  evidence  against  the  accused,  they 
may  be  considered  together  with  such  evidence. 
When  the  other  evidence  is  not  untainted,  it  ia 
no  legal  corroboration  of  the  tainted  evidence 
of  the  approver.  They  are  of  less  value,  for, 
while  a  prisoner  under  trial  has  the  advantage 
of  cross  examining  the  approver,  the  statement 
of  his  fellow- prisoner  is  subject  to  no  suoh  test; 
nor  is  it  given  under  the  sanction  of  a  solemn' 
affirmation.  An  approver's  evidence  should  be 
corroborated  not  only  as  to  the  general  facts, 
but  also  as  to  the  individual  prisoners  charged. 
In  re  ALAGAPPAN  BALI,  2  Weir  742. 

(190)— S.  30—"  Court,  "  scope  of  the  ivord.— 
The  word  "  Court,"  in  this  section  means  and; 
includes,  in  a  trial    by   jury,  both  Judge   and 

Jury.  Empress  v.  Ashootosh  Chucker- 
BUTTY,  4  C.  348  =  3  C.L.R.  270,  F.B.  =  1 
Shorae   L.R.    Cr.  79.    [F.,    Rat.   Un.  Cr.   C. 

452.] 

(191)— S.  ^0— Statement  of  co-accused — Con- 
sideration— Duty  of  Judge  in  trials  by  jury — 
Self-exculpatory  statement  —  Weight.  -^  The 
statement  of  a  fellow  prisoner  jointly  tried  is 
by  itself  evidence  of  the  weakest  kind  and  it 
is  the  duty  of  the  Judge  to  point  this  out  to' 
the  jury.  Where  an  accused  person  makes  a 
confession  exculpating  himself  and  inculpating 
the  other  accubcd,  the  confession  must  be  taken 
together  and  it  is  evidence  both  for  and  agaiasf 
the  prisoner.  The  jury  may,  if  they  think 
proper,  believe  one  part  of  it  and  disbelieve  the 
other.  Queen-Empress  v.  Jhina  Vali, 
Rat.  Un.  Cr.  C.  436. 

(192) — S.  30 — Confession  of  co  accused— Same 
offence- 1  P.C,  ss.  304  and  325.— The  confes- 
sion of  one  aoou?ed  cannot   be  taken  into  con- 
sideration as  against  another  unless  they  are  '■ 
tried  for  the    same  specific    offence.     Offences 
under  ss.  304  and  325  of  the  Penal  Code  do  not 
constitute  "the  same  offenca"  though  they  arose 
out  ol  the  same  facts.     QUEEN  EMPRESS  v. - 
MalLAPPA,  Rat.  Un.  Cr.  C.  450  =  Cr.  Rg   9  of 
1889.  Queen-Empress  v.  Shidda,  Rat.  Un 
Cr.  C.  4S0  =  Cr.  Rg.  9  of  1889. 

(193)  —  S.  30  —  Confession  oj  co-accused — 
Accomplice — Value  of  evidence. — A  confession  of 
a  co-accused  person,  is  not  even  of  the  same 
probative  value  as  the  evidence  of  an  accom- 
plice taken  on  oath.  It  is  wrong  to  treat  the 
former  as  testimony.  QUEEN-Empress  v, 
Ganapabhat,  Rat.  Un.  Cr.  C.  456  =  Cr.  Rg;'^ 
11  of  1889.  \R  ,  2  Bom.  Cr.  C.  143  =  15  Bom.  ' 
L.R.  975.]  i 
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(194) — S.  30— Retracted  confession  by  co- 
accused,  value  of — Meaning  of  s.  30 — Per  Knox, 
J. — A  prisoner  may  be  convicted  on  his  own 
confession  without  any  corroborating  evidence, 
even  when  such  confession  is  retracted.  If  a 
Judge  believes  that  the  confession  contains  a 
true  account  of  that  prisoner's  connection  with 
the  crime,  he  is  bound  to  act,  so  far  as  that 
prisoner  is  concerned  on  the  confession  which 
he  believes  to  be  true.  The  law  does  not 
anywhere  forbid  the  Courts  in  this  country 
from  considering  against  persons  tried  jointly 
for  the  same  offence  a  confession  made  by  one 
of  such  persons  affecting  himself  and  the  persons 
who  were  being  tried  jointly,  when  such  con- 
fession has  been  subsequently  withdrawn.  To 
introduce  such  a  qualification  would  be  not  to 
follow  the  law  as  it  stands  in  s.  30,  Evidence 
Act,  but  to  legislate.  Per  Richards,  J. — The 
meaning  of  the  legislative  enactment  in  s.  30 
of  the  Evidence  Act  that  a  confession  may  be 
taken  into  consideration  by  the  Court  is  that 
the  Court  may  treat  the  confession,  in  the 
circumstances  provided  for  by  the  section,  as 
evidence.  A  conviction  of  an  accused  person 
even  on  the  unsupported  evidence  of  a  co- 
accused  would  not  be  illegal.  But,  in  all  cases, 
the  Court  should  approach  the  consideration  of 
such  evidence  with  the  greatest  caution  and  with 
at  least  the  caution  with  which  the  Courts  have 
always  approached  the  consideration  of  the  evi- 
dence of  an  accomplice  or  an  informer.  If  the 
Court  believes  the  confession,  it  is  not  unlawful 
to  convict.  Emperor  v.  Kehri.  29  A.  434  = 
4  A.L.J.  310  =  A.W.N.  1907.  140  =  5  Cr.L  J. 
360.  (20  A.  183,  F.;  4  C.  483  Disc;  19  W.R. 
Cr  16,  R.).  [F.,  12  Cr.L.J.  276  =  10  Ind.  Cas. 
857  =  91  P  L.R.  1911  =  5  P.R.  1911,  Cr.  =27  P. 
W  R.  1911  ;  Appr.,  6  Bur.  L.T.  47  =  14  Cr.L.J. 
179  =  19  Ind.  Cas.  179,  2  Bom>  Cr.  C  143  =  15 
Bom.  L  R.  975,  8  Cr.L.J.  393,  11  Cr.L.J.  71  = 
4  Ind.  Cas.  8S4  =  12  O.C.  418,  14  Cr  L  J.  566  = 
U  B.R.  1913,  p.  170  =  21  Ind.  Cas.  166,  11  O.C. 
328]. 

(195) — S.  30  —  Retracted  confession  of  co- 
accused —  Value  of. — The  retracted  confession  of 
accomplices  may  be  taken  into  consideration 
under  s.  30,  Evidence  Act,  where  there  is  evi- 
dence tending  to  conviction,  but  they  cannot 
form  the  basis  of  a  conviction  when  there  is  no 
evidence  whatever.  REG.  v.  TiMAVA,  Rat. 
Ua.  Cr.  C.  108.  [S.,  15  Bom.  L.R.  975  =  2 
Bom.  Cr.  Cas.  143-] 

(196) — S.  30 —  Statement  of  co-accused — Value 
of — Motive. —  Statements  of  accomplices,  co- 
prisoners  who  may  not  be  cross-examined  and 
Vfho  may  have  motives  for  telling  lies  against 
the  other  co-prisoners,  cannot  bo  accepted  as  a 
criterion  of  guilt  or  innocence,  especially  in  a 
capital  case,  and  where  they  have  retracted  their 
stories.  QUEEN-EMPRESS  v.  SAHADU  LaksH- 
MAN,  Rat.  Un.  Cr.  C.  771  =  Cr.  Rg.  35  of  1895. 

(197) — S.  30 —  Confession — Joint  trial— Plea 
of  guilty  by  one  of  the  accused — Use  of  confession 
against  the  rest- -Cri^n  Pro.  Code,  ss  271  and  342. 
— Where  an  accused  person  has  pleadedguilty 
and  the  Court  is  prepared  to  convict  on  that 
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plea,  it  is  contrary  to  the  spirit  of  the  law  to 
postpone  the  conviction  so  that  the  person  who 
has  pleaded  guilty  may  technically  be  said  to  be 
tried  jointly  for  the  same  offence  with  the  other 
co-accused,  and  any  statement  in  the  nature  of 
a  confession  that  he  may  make  used  against 
them.  Emperor  v.  Kheoraj,  A.W  N.  1908, 
241  =  30  A.  540  =  5  A.L  J.  505  =  4  M  L.T.  398  = 
8  Cr  L.J.  380.  (23  A.  53.  F.)  [H.,  9  C.L.J.  291 
=  13  C.W.N.  552  =  10  Cr,  L.J.  484  =  4  Ind. 
Cas.  57.] 

(198) — S.  30 — Statement  by  prisoner  in  ab- 
sence of  jointly  charged  co-prisoners — Conviction 
—  Validity. — A  conviction  of  each  of  the 
prisoners,  jointly  charged  with  the  same  offences 
based  chiefly  upon  the  statements  made  by  his 
co-prisoners  during  his  absence  from  Court,  is 
untenable.  EMPRESS  v.  CHANDRA  NatH 
SiRKAR.  7  G.  65  =  8  C  L  R.  352  =  4  Shorae  L.R. 
108.     IF.,  6  B.  124,  13  C.L.R.  275.] 

(199) — S.  30 —  Uncorroborated  confession  of 
co-accused,  Conviction—  Validity . — A  conviction 
cannot  be  based  merely  on  uncorroborated 
statements  contained  in  the  confession  of  a  co- 
accused.  Nga  po  Mya  v.  Queen-Empress, 
L. B.R.  1872-1892,  388.  [R.,  21  Ind.  Cas. 
166  =  U.B.R.  1913,  170.] 

(200)— fl.  30 — Admission  by  co-accused  — 
Admissibility  — T'lial  by  jury — Misdirection — 
Statements  made  by  some  of  the  accused 
persons  which  do  not  amount  to  a  confession, 
nor  incriminate  the  person  making  them  are  not 
admissible  in  evidence  against  any  person  other 
than  those  making  them.  An  omission  to 
point  out  this  to  the  jury  amounts  to  a  mis- 
direction, taju  pramanik  v.  Queen- 
Empress,  25  C.  711  =  2  C.W.N.  369. 

(201)— S.  30— Co-accused  pleading  guilty — 
Admissibiilty  of  his  confession  against  the  other 
accused. — The  first  and  the  second  accused  were 
committed  for  trial  charged  wiih  murder  and 
abetment  of  murder  respectively,  The  former 
pleaded  guilty  Held,  that  the  confession  of 
the  former  could  not  be  used  against  the  latter, 
as  the  former  was  no  longpr  on  his  trial.  PlARA 
SINGH  V.  Empress,  11  P  R.  1900,  Cr.  [F.,  12 
Ind.  Cas.  981  =  15  P.R.  1911,  Cr.  =  12  Cr.  L.J. 
605.] 

(202)— S.  30 — Evidence  of  co-accused.— V7here 
two  persons  were  jointly  accused  of  theft,  but 
the  Magistrate  issued  process  against  one  of 
them  only,  the  evidence  of  that  person  against 
whom  process  was  not  issued  adduced  or  behalf 
of  the  accused  who  was  on  his  trial  was  held  to 
be  admissible  in  evidence.  MOHESH  CHANDRA 
KOPALI  V.  MOHESH  CHUNDER  DOSS,  10  C. 
L  R.  553. 

(203) — S.  30 — Confession  by  one  accuspd— Ad- 
missibility against  co  accused  — Corroborjtion — 
Valu£  of  such  confession, — A  retracted  confession 
may  be  taken  into  consideration  under  s.  30, 
Evidence  Act,  as  against  persons  tried  jointly 
with  the  confessing  accused  for  the  same  offence, 
but  as  a  general  rule,  such  confession  should 
not  be  considered  as  supplying  sufiio-ient 
I  evidence  for  the  conviotion  of  co-aooused,  unless^' 
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it  is  corroborated  by  icdependent  testimony  in 
■material  particulars  affecting  such  co-accused. 
No  hard  and  fast  rule  can  be  laid  as  regards  the 
weight  to  be  attached  to  such  a  confession,  and 
it  must  vary  in  each  case  with  special  reference 
to  its  particular  facts  and  to  the  intrinsic  value 
of  the  confession.  Ataya  v.  CROWN,  3  P.R. 
1911,  Cr.=91  P.L  R.  1911  =  27  P.W.R.  1911 
=  12Cr.  L.J.  276  =  10  iDd.  Cas.  8S7.  (29  A. 
434,  F.;  28  P.W.R.  1907,  Cr.,  B.) 

(204)— S.  30— Confession— Joint  trial— Plea 
of  O'^ilty  ^V  co-accused — Removal  from  dock — 
Trial  -Statements  of  co-accused — Not  admissible, 
— Where  five  persons  were  charged  with  dacoity, 
of  whom  four  pleaded  guilty  and  one  not  guilty, 
a^nd  where,  after  removing  the  lour,  whose  plea 
of  guilty  was  accepted,  fromtbe  dock,  the  trial 
was  proceeded  with  against  the  one  ;  Held. 
■that  the  statements  made  by  those  who  plead- 
ed guilty  cannot  under  s.  30  of  the  Evidence 
Act,  be  proved  and  taken  into  consideration 
against  the  one  who  pleaded  not  guilty. 
Emperor  V.  Keramat  Sirdar,  38  C.  446  = 
12  Ind.  Cas.  87  =  12  Cr.  L.J.  479  =  16  C.W.N. 
49. 

(205) — S.  30 — Co-accused  pleading  guilty — 
Confession  by  —  No  evidence  against  other 
accused — S.  271,  Grim.  Pro.  Code. — Where  a 
co-accused  pleaded  guilty  and  his  plea  was 
accepted  by  Court,  a  confession  made  by  him  is 
one  made  by  one  who  was  not  tried  along  with 
the  other  co-accused  and  cannot  be  taken  into 
consideration  against  them,  KANHAYA  v. 
CROWN,  15  P  R.  1911,  Cr.  =12  Ind.  Cas.  981  = 
12  Or.  L.J.  603.  (25  M.  61,  P.O.,  19  B.  195,  23 
M.  151,  11  P.R.  1900,  Cr.,  F.) 

(206)— S.  ZQ— Confession  of  co  accused— Inde- 
pendent corroboration  —  Court  may  take  into 
consideration—  Evidence, — Per  Macleod,  J. — 
There  is  nothing  in  s.  30,  Evidence  Act,  which 
prevents  a  Court  from  convicting  after  taking 
the  confession  of  a  co-accused  into  consideration. 
But  the  High  Courts  in  India  have  laid  down  a 
rule  of  practice,  which  has  all  the  reverence  of 
law,  that  a  conviction  founded  solely  on  the 
confession  of  a  co-accused  cannot  be  sustained. 
~The  term  "confession"  in  s.  30,  Evidence  Act, 
is  not  restricted  to  an  unretracted  confession, 
as  once,  a  confession  is  proved  it  may  be  taken 
into  consideration.  The  confession  of  one  co- 
accused  cannot  be  said  to  be  corroborated  by 
the  confession  of  the  other  co-accused.  A 
Judge  sitting  with  assessors  ought  never  to 
convict  an  accused  solely  on  the  confession  of 
a  co-accused,  since  he  has  no  materials  before 
Tiim  to  enable  him  to  decide  whether  as  against 
the  accused  it  is  true  or  false.  If  he  is  sitting 
"with  a  jury  he  has  a  discretion  either  to  with- 
draw the  confession  from  the  jury  or  to  put  it 
before  them  with  the  direction  that  they  oUght 
'to  acquit  unless  it  is  corroborated  in  material 
particulars  by  independent  evidence.  Per 
Beaton.  J, — The  confession  of  a  co-accused  falls 
•within  the  definition  of  evidence  in  the  Evidence 
Act.  The  words  "  may  then  be  taken  into 
•consideration  against  the  person  implicated  as 
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well  as  against  the  person  making  it,"  in  S.  30, 
make  the  confession,  which  is  already  evidence 
in  the  case,  evidence  against  the  person  impli- 
cated as  well  as  the  other  accused.  Per  Shah, 
J. — The  confession  of  a  co-accused  iray  be 
taken  into  consideration  under  s.  30,  Evidence 
Act,  along  with  other  evidence  in  the  case  ;  but 
if  there  is  no  evidence  in  the  case  outside  these 
statements,  no  conviction  based  only  upon  the 
confessions  of  the  co-accused  is  good  in  law. 
Obvious  considerations  of  justice  require  that  a 
Court,  before  acting  upon  such  statements, 
should  insist  upon  independent  corroboration 
from  other  evidence  in  the  case  in  material 
particulars,  particularly  as  to  identity,  EM- 
PEROR v.  Gangapa  Kardepa,  15  Bora  L.R. 
975  =  2  Bom  Cr.  C.  143  =  21  Ind.  Cas.  673  =  14 
Cr.  L.J.  625  =  38B.  156.  [F.,  15  Cr.  L.J.  417 
=  24  lad.  Cas.  153  =  1914  M.W.N.  363.] 

(207) — S.  30 — Prosecution  of  18  accused  before 
a  Magistrate — Accused  called  on  to  enter  upon 
their  defence — Two  of  the  accused  then  pleading 
guiliy  and  implicating  all  the  accused— Trial  of 
all  together — Value  of  the  confession  of  tlie  two 
accused  as  against  the  rest. — In  this  case  18 
accused  were  prosecuted  before  a  Magistrate, 
and  after  the  close  of  the  prosecution  evidence 
and  the  framing  of  the  charge  and  after  the 
accused  were  called  upon  to  enter  on  their 
defence,  two  of  them  pleaded  guilty  to  the  charge 
and  implicated  all  the  accused.  The  trial 
proceeded  against  all  of  them  together,  and  the 
Magistrate  acted  on  the  confessional  statements 
of  the  two  accused  and  convicted  all  the  18 
accused.  fleW,  the  two  accused  were  '  jointly 
tried'  with  the  others  within  the  meaning  of 
s.  30  of  the  Evidence  Act,  and  the  confessions 
of  the  former  could  be  taken  into  consideration 
against  the  rest.  In  re  Yempalli  Bali 
Reddy.  14  M.L.T.  453  =  22  Ind.  Cas.  157  = 
IS  Cr.  L.J.  13.  (22  M.  491,  17  A.  524,  19  B. 
195,  B.) 

(208) — S.  30  —  Confession  juade  before  a 
Magistrate  in  a  Native  State — Admissibility  of 
confession— Magistrate  must  prove  the  confes- 
sion.—  A  confession  made  by  an  accused  before 
a  Magistrate  in  a  Native  State  cannot  be  admit- 
ted into  evidence  under  s.  80  of  the  Evidence 
Act.  The  Magistrate  recording  the  confession 
must  be  examined  to  prove  the  confession, 
before  it  can  be  used  as  evidence.  EMPEROB 
v.  Dhanka  Amra,  16  Bom.  L  R  261  =  2  Bom. 
Gf.  C.  197  =  15  Cr.  L.J.  433  =  24  Ind  Cas.  169. 

(20S) — S.  30 — Confession  under —  Admissi- 
bility.—Held,  (a)  that  a  confession  in  order 
to  be  admissible  under  s.  30  of  the  Evidence 
Act,  must  implicate  the  confessing  prisoner 
substantially  to  the  same  extent,  as  it  implicates 
the  person  against  whom  it  is  to  be  used ; 
(6)  that,  since  the  arnendment  of  the  section, 
confession  which  implicates  its  author  merely 
of  abetment,  may  nevertheless  be  used  as  a 
confession  against  the  other  co-accused  who  is 
therein  charged  with  being  the  prmcipal 
offender  ;  but  a  statement  alleging  that  the 
confessing  prisoner  was  forced  by  threats  of 
death,  to  reiuaia   an  impassive  agent  in  the 
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crime,  is  not  a  "confession"  within  the  mean- 
ing of,  and  for  the  purposes  of,  s.  30  of  the 
Evidence  Act.  Where  the  Court  was  not 
satisfied  that  accused's  statement,  subsequently 
refracted,  correctly  represented  facts,  but 
which,  even  if  accepted  as  true,  did  not  amount 
to  a  confession  of  guilt  of  the  offence  or  its 
abeiment,  the  statement  was  not  admitted  in 
evidence  against  the  accused  himself,  and  there 
being  no  other  evidence,  the  accused  was 
acquitted.  GUL  HASSAN  v.  KING-EMPEROR, 
?4PR.  1910,  Cr.  =  193  PL  R.  1910  =  38  P.W. 
R.  1910,  Cr.  =  8IndCas.  250==11  Cr.  L.J.  604, 

(210)— S.  30— See  ABETMENT,  3  P.R.  1879, 
Cr. 

(211)— 8.  30— See  ACCOMPLICE— ACCOM- 
PLICE Evidence— Necessity  for  Corro- 
boration, 31   P.R.  1866,  Cr. 

(212)— S.  30— See  ACCUSED  PERSON,  9 
C.L.J.  291  =  13  C.W.N.   552. 

(213)— S.  30— See  CRIM.  Pro.  CODE,  1898, 
s.  164,  2  A  L.J.  100  =  2  Cr.  L.J.  69. 

(214)— S.  30— See  Crim.  Pro.  CODE,  1898, 
BS.  423,  435,  439,  70  P.L.R.  1904. 

(215)— S.  30— See  Retrial,  L.B.R.  1893— 
J900,  111. 

(216)— S.  30— Sec  No3.  10,  42,  43,  52,  80,  81, 
82,  109,  135,  138,  170,  171,  supra. 

(217)— Ss,  30,14,  113— Accomplice— Confes- 
sion— Retracted  conjession — Value  of. — There  is 
nothing  in  law  to  prevent  the  conviction  of  an 
accused  on  the  uncorroborated  and  retracted 
confession  of  an  accomplice,  if  it  be  believed 
.against  him.  Such  a  confe.<3sion  should,  however, 
be  approached  with  the  greatest  caution  and  care 
and  should  be  subjected  to  the  most  anxious 
scrutiny  in  deciding  on  its  truth  or  falsity  so  far 
as  it  incriminates  any  person  other  than  him 
who  made  it.  Yet,  if,  after  applying  every  test 
to  it  that  is  available,  and  remembering  that 
it  cannot  be  sifted  by  cross-examination,  that 
by  it  one  criminal  is  incriminating  another  and 
all  other  similar  considerations,  the  Judge  still 
believes  it  to  be  true  as  against  that  other 
or  others,  it  is  the  duty  of  the  Judge  to  act 
upon  it.  NGA  Tun  E  v.  EMPEROR,  14  Cr. 
LJ.  179  =  19  Ind.  Caa.  179  =  6  Bur  L  T  47 
(4  C.  483  =  3  O.L.R.  270,  Diss.;  29  A.  434  = 
A.W.N.  1907,140  =  4  A.L.J.  310  =  5  Cr.  L.J. 
360,  Appr.) 

(218)— Ss.  30,  113,  114,  157— See  CONFES- 
SION —  CONFESSIONS  BY  Co-ACCUSED  — 
ADMISSIBILITY,  11  B.H.C.  196. 

(219) — Ss.  30,  114 — Joint  trial  of  two  accused 
• — Charge  under  s.  411,  l.P.C  ,  against  one  and 
charge  under  s.  457,  IP.C,  against  the  other — 
Confession  of  one  of  such  accused — Not  to  be 
used  against  the  other. — The  confession  of  one 
co-accused,  who  was  being  tried  under  s.  411, 
I.P C,  along  with  another  who  was  being 
tried  under  s.  457,  l.P.C,  cannot  be  consi- 
dered against  the  latter.  Offences  under  ss.  411 
and   457,   I. P.O.,  are  distinct   ofiences  within 
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the  meaning  of  s.  30,  Evidence  Act,  Nga  PO 
TOK  v.  K.  E.,  U.B.R.  1912.  4th  Qr.,  158  = 
20  Ind.  Gas.  136  =  14  Cr.  L  J.  376. 

(220)— Ss.  30,  114— See  CONFESSION— CON- 
FESSIONS BY  CO-ACCUSED— ADMISSIBILITY, 
22  M.  491  =  2  Weir  746. 

(221)— Ss.  30,  114,  illus.  (a)  {b)  -  Accomplice 
— Confession —  Corroboration —  Witness  being 
relation  of  accused — Effect. — It  is  an  established 
principle  of  law  that  it  is  not  safe  to  convict  an 
accused  person  on  the  uncorroborated  testimony 
of  an  accomplice.  The  corroboration  should  be 
by  reliable  witnesses  The  mere  fact  of  the 
witness  being  father  or  brother  of  the  accused 
is  not  sufficient.  HiRA  v.  Crown,  19  P.L.R. 
1911  =  1  P.W.R.  1911,  Cr.=9  Ind.  Caa.  39  =  12 
Cr.  L.J.  5. 

(222)— Ss.  30.  114  {b),  133  and  S-Joint  trial 
—  What  constitutes — Test— Co-accused— Confes- 
sion— Conviction  of  other  accused — Value  to  be 
given  to  the  confession. — The  question  whether 
an  accused  who  pleads  guilty  was  being  jointly 
tried  with  the  other  accused  who  did  not  plead 
guilty,  so  that  his  evidence  could  be  taken  into 
consideration  against  them  under  b.  30,  Evi- 
dence Act,  appears  to  depend  upon  whether  the 
Judge  accepted  the  plea  of  guilty  or  not.  The 
test  to  be  applied  would  seem  to  be  whether,  in 
fact,  the  trial  proceeded  as  against  the  accused 
who  had  pleaded  guilty  as  if  he  had  not  done 
so,  i.e.,  whether,  for  instance,  he  cross-examined 
or  was  given  the  opportunity  of  cross-examining 
the  witnesses,  whether  he  was  examined 
himself  (and,  in  a  case  where  there  are  assessors, 
whether  their  opinion  was  taken  as  to  the  guilt). 
(23  M.  151,  19  B.  195,  R.)  Where  therefore  an 
accused  who  pleaded  guilty  did  not  as  a  fact 
cross-examine  any  of  the  witnesses  and  also 
declined  to  call  any  witnesses,  though  he  was 
given  an  opportunity  to  do  so,  and  where  the 
Sessions  Judge  preferred  not  to  act  upon  his 
plea  of  guilty,  but  proceeded  to  take  the  evi- 
dence just  as  if  the  plea  had  been  one  of  not 
guilty,  ultimately  deciding  the  case  upon  the 
whole  evidence  including  the  accused's  plea. 
Held  that,  under  the  circumstances,  there  can 
be  no  doubt  that  the  trial  was  a  joint  trial  within 
the  meaning  of  s-  30  of  the  Evidence  Act. 
Ordinarily,  a  confession  does  not,  and  should 
not,  carry  the  same  weight  as  the  evidence 
of  the  same  accused  would  carry  if  be  were 
examined  as  a  witness.  The  general  rule 
would  seem  to  be  that  each  case  must  be  con- 
sidered on  its  merits  and  that  the  Court  must 
decide,  afterj  the  most  careful -consideration  of 
the  eiiects  of  a  confession  coupled  with  the 
other  evidence  on  the  record,  whether  the  degree 
of  proof  referred  to  in  s.  3  of  the  Evidence  Act 
has  been  reached  or  not.  (L  B.R.  1872—1892, 
Vol.  I,  p.  388,  4  C.  483,  29  A.  434,  R.)  KlNG- 
EMPEROR  v.  NGA  PO  THA,  U.  B.  R.  1913, 
2ad  Qr.,  170  =  21  Ind.  Cas.  166  =  14  Cr.  L.J. 
566. 

(223) -8s.  30,  133  —  See  CONFESSION-^ 
CONFESSIONS  BY  CO-ACCUSED— ADMISSIBI- 
LITY, 9  C.P.L.R.  Cr.  85. 


2605 


THE  ALL  INDIA  DIGEST. 


2606 


Evidence  Act  (I  of  1812)—eontimied. 

(224) — S.  31 — Admission  made  before  the 
Registrar — Rebuttable  presumption- —  An  ad- 
miBsion  made  before  the  Registrar  or  contained 
in  a  deed  of  sale  that  the  consideration  has 
been  received  by  the  vendor,  raises  only  a 
rebuttable  presumption,  the  weight  of  which 
varies  with  the  ciroumatauces  of  each  case. 
Sheoratan  v.  Abdul  Kabim,  A.W.N.  1889, 
142. 

(225)— S.  31— See  No.  30,  supra. 

(226)  — S  32 — Dying  declarations,  against 
whom  admissible. — Where,  in  committring  a 
dacoity,  the  dacoits  caused  the  death  of  a 
person,  the  latter's  dying  declaration,  as  to 
what  was  doue  by  those  concerned  in  the 
dacoity,  in  which  the  murder  was  caused,  was 
held  to  be  not  only  relevant  agiirst  the  person 
who  actually  caused  the  death,  but  also  against 
those  concerned  in  the  dacoity  In  re  P.  SUBBU 
Tbvan,  2  Weir  750. 

(227) — S.  32~False  deposition  by  dying  men, 
value  of. — Gases  are  not  uncommon  in  this 
country  of  false  depositions  being  made  by 
dying  men.  In  re  Madappa  KONE,  5  M.L.T. 
217  =  4  Ind.  Cas   1127  =  11  Cr.  L.J.  193. 

(228) — S.  32 — Statements  m  Police  reports  — 
Statements  made  by  one  witness  to  another  in 
Police  enquiry, — Statements  embodied  in  the 
first  report  to  the  Police,  or  statements  made 
by  a  witness  to  another  person  in  the  course  of 
a  Police  enquiry,  are  not  ordinarily  admissible 
in  proof  of  the  facts  stated,  though  they  may 
be  admissible  to  rebut  the  suggestion  of  the 
recent  fabrication  of  a  case,  or  though  they 
may  be  admissible  under  s  32,  Evidence  Act. 
Samaidin  v.  KINQ-EMPEROR,  5  O.C.  246. 

(229)— Evidence  Act,  s.  32  (I)— Dying  declar- 
ations, credibility  of. — Though  dying  declara- 
tions are,  in  some  respects,  deserving  of  a 
great  degree  of  consideration  and  of  credence 
to  which  ordinary  statements  are  ni>t,  they  are 
not  subject  to  the  test  of  cross-examination, 
and,  if  not  substantially  borne  out  by  indepen- 
dent evidence  and  the  probabilities  of  the  case, 
or  admitted  facts,  are  worth  little  or  nothing. 
In  re  Dabbukota  Subbadu.  2  Weir  753. 

(230) — S.  32  (I) — Stateme'n.t  by  deceased  as  to 
the  cause  of  his  death — Admissibility. — lu  a  case 
of  culpable  homicide,  where  the  question  was 
whether  the  deceased  had  died  from  the  eSects 
of  a  beating,  the  deceased's  statement  that  the 
prisoner  gave  him  a  certain  blow,  from  the 
effect  of  which  he  undoubtedly  died,  might 
reasonably  be  admitted,  under  s.  32  of  the  Evi- 
dence Act,  although  he  might  not  be  conscious 
of  impending  death.  EMPRESS  v.  BLECHYN- 
DEN,  6  C.L  R.  278. 

(231)— S.  32  il)—Stateme>il  of  deceased  as  to 
cause  of  his  deai/j.— The  commission  of  a  vio- 
lent assault,  by  several  accused  persons,  upon 
two  persons,  caused  their  death.  Held,  that 
the  statements  of  a  deceased  person,  made  prior 
to  his  death,  as  to  the  cause  of  his  death  or  as 
to  any   of    the    circumstances   of    transaction 
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which  brought  about  his  death,  are  relevant  as 
against  all  the  accused.  KHANA  v.  GROWN, 
67  P  L  R.  1905  =  2  Cr.  L  J.  237. 

(232)— S.  32  {!)— Statement  of  deceased  as  to 
cause  ot  Ms  death. — Statements  made  by  a 
deceased  person  as  to  the  cause  of  hi"  death, 
where  the  cause  of  that  person's  death  is  in 
question,  need  not  be  made  in  the  presence  of 
the  accused,  in  order  to  be  admissible  in  evi- 
dence. But  they  are  not  admissible  without 
legal  proof,  that  is  to  say,  it  will  not  be  enough 
to  simply  put  tbem  in.  In  re  P.  SUBBU 
TEVAN,'2  Weir  750- 

(233)— S.  32  (\)- Dying  declaration,  not 
recorded  in  writing — Oral  evidence  if  admis- 
sible.— Although  a  dyiug  declaration  is  not 
recorded  in  writing,  oral  evidence  of  what  the 
deceased  said  is  receivable.  In  re  HANUMADU, 
2  Weir  755. 

(234) — S.  32  {!)— Statement  viade  by  the  dying 
person,  when  admissible — Grim.  Pro.  Code, 
s.  154. — Where,  upon  information  received  from 
the  chowkidar  of  an  offence,  the  Sub-Inspector 
had  gone  to  the  hospital  to  see  the  wounded 
man  and  had  there  recorded  a  statement  made 
by  him,  held,  the  writing  containing  the  state- 
ment so  recorded  and  attested  by  the  witnesses 
cannot  be  regarded  as  evidence.  The  statement 
may  be  proved  only  in  the  ordinary  way  by  one 
who  heard  it,  with  recourse  to  the  writing  to 
refresh  the  memory,  if  necessary.  KING- 
EMPEROR  v.  DAUL.vt  KUNJRA,  6  CW.N.  921, 
(20  G.  867,  F.)     [ft.,  8  G-W.N.  218.] 

(235) — S-  32  (1) — Evidence  of  dying  statements. 
— The  dying  statement  of  a  deceased  person,  if 
not  recorded  in  the  presence  of  the  accused  and 
subject  to  his  cross-examination,  cannot  be 
admitted  in  evidence  to  prove  the  statement ; 
the  statement  may  be  proved  only  in  the 
ordinary  way  by  one  who  heard  it,  with  recourse 
to  the  writing  to  refresh  the  witness's  memory, 
if  necessary.  KUSAL  SINGH,  Prisoner,  2  Weir 
753. 

(23fi)— S.  32  (J^)— Dacoity— Person  present 
among  the  dacoits  in  his  capacity  of  assistant  to 
the  Police— Such  person  mortally  wounded  by 
the  Police — His  dying  declaration  incriminating 
certain  persons  as  the  dacoits — Admissibility. — 
A  band  of  dacoits  were  engaged  in  committing 
dacoity,  and  P.  who  had  previously  given 
information  to  the  Police  that  a  dacoity  was 
about,  to  be  committed,  was  also  present  with 
dacoits  in  his  capacity  of  assistant  to  the  Police. 
P  was  shot  by  the  Police  who  were  waiting  for 
the  dacoits  and  subsequently  died  of  his  injuries. 
He  made  certain  statements  incriminating 
certain  persons  as  his  companions.  Eeld  that 
such  statementaare  inadmissible  under  s,  32  (1), 
Evidence  Act,  in  the  trial  of  his  companions  foe 
dacoity.  Sub-s.  1  of  s.  32  rests  on  the  doctrine 
of  necessity,  i.e.,  that  the  injured  person  is  dead 
and  is  generally  the  principal  witness  and  so 
is  likely  to  know  more  or  as  much  about  the 
circumstances  of  his  death  than  or  as  any  other 
person.     In  the  present  instance,  such  doctrine 


2607 


THE  ALL  INDIA  DIGEST. 


2608 


Evidence  Act  (I  of  1872)— continued. 

of  necessity  dii  not  apply  as  the  object  of  the 
trial  was  to  ascertain  whether  certain  persons 
were  the  dacoits  or  net — a  matter  which  had 
nothing  to  do  with  the  circumstances  of  P's 
death.  Iq  this  case,  the  causes  of  his  death 
oame  into  question  only  indirectly  and  inci- 
dentally. Held  also  that  the  statement  could 
not  be  aimitted  under  sub-s.  3  of  s.  32,  as, 
when  he  made  the  statement,  he  could  not  have 
had  the  slightest  idea  that  he  wag  going  to  be 
prosecuted,  and  so  the  conditions  in  his  mind 
that  are  contemplated  by  the  sub-a.  (3)  were 
non-existent.  NG\  TE  v.  King  EMPEROR,  7 
LB.R.  33  =  20  Ind.  Gas.  90  =  14  Cr.  L.J.  510  = 
6  Bar.  L.T.  183. 

(287) -S.  32,  cl.  {2)— Letter  of  advice— Oa 
the  trial  of  a  person  charged  with  forging  a 
railway  receipt  or  bill  of  lading  for  the  purpose 
of  obtaining  possession  of  certain  goods  which 
had  been  sent  from  Delhi  to  Calcutta,  a  letter 
from  the  consignee  at  Delhi  to  his  partner  in 
Calcutta,  advising  the  despatch  of  the  goods, 
was  tendered  in  evidence  under  s.  32,  cl.  2,  of 
Act  I  of  1872  (the  Evidence  Act),  but  the  Court 
refused  to  receive  it,  and  intimated  a  doubt 
whether  it  fell  within  the  instances  specified  in 
the  section.  QUEEN  v.  TARINICHARAN  DEY, 
9  B,L  R.  App.  42. 

(238)— S.  32,  cl.  (5)— Statements  relating  to 
existence  of  relationship, — Statements  of  the 
kind  referred  to  in  s.  32,  cl.  5  of  the  Evidence 
Act  may  be  evidence,  but  they  must  be  received 
with  great  caution,  since  they  are  always  open 
to  the  objecfion  that  the  parties  making  them 
are  not  subject  to  any  cross-examination  ;  the 
caution  is  all  the  more  needed  especially  when 
the  parties  making  them  could  not  have  had 
any  very  certain  knowledge  of  the  matters 
regarding  which  they  made  the  statement. 
Sangram  Singh  v.  Rajam  Bai,  D.C.R.  Part 
X,  65. 

(239) — S.  32,  cl,  8,  meaning  of — Repetition  of 
<;ollected  information  inadmissible  in  evidence — 
Jurors  or  assi'ssors  to  be  men  of  judgment  and 
experience. — The  meaning  of  the  clause  is  that 
when  a  number  of  persons  assemble  together  to 
give  vent  to  a  common  statement  expressing 
the  feelings  or  impressions  made  in  their  minds 
at  the  time  of  mriking  it,  that  statement  may 
be  repeated  by  the  witnesses  and  is  evidence. 
Consequen  ly  the  statement  of  a  Police  officer 
based  on  the  information  cjUected  from  persons 
of  different  places  and  afterwards  put  in  second 
hand  before  the  Court  cinnot  be  received  as 
evidence  under  the  clause.  The  persons  com- 
posing the  jury  ought  to  be  persons  of  indepen- 
dent condition  in  life,  men  of  judgment  and  of 
experience. Queen  v.  Ram  Dutt  CHOWDHRY, 
23  W.R.  35,  Cr. 

(240)— S.  32— See  Noa.  34,  82,  supra  and  No. 
350,  infra, 

(241)— Ss.  32  (1)  ^^- Dying  declaration — Com- 
mon intention  must  be  looked  to  where  it  is 
doubtful  which  accused  caused  mortal  injury — 
Murder — Grievous  hurt. — The  statement  of  a 
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deceased  person  was  recorded  in  the  absence  of 
the  accused.  Subsequently  in  the  presence  of 
the  accused,  the  statement  was  read  over  and 
the  accused  wece  allowed  to  cross-examine  the 
dying  person  :  Held,  that  the  statement  was 
not  a  dying  deposition  under  s.  33,  Evidence 
Act,  and  was  not  admissible  under  s.  32  (1), 
unless  it  was  proved  by  examining  the  Magis- 
trate who  recorded  it  or  some  one  who  heard  it 
made.  Where,  in  a  sudden  fight,  a  person  is 
stabbed  while  in  a  fit  of  uncontrollable  rage  and 
annoyance  and  while  in  all  probability  the 
accused  were  in  liquor,  and  it  was  not  clear 
whioh  of^the  accused  inflicted  the  wound  but 
the  two  accused  were,  nevertheless,  sentenced 
to  death:  Held,  altering  the  conviction  for 
murder  to  one  under  s.  326,  that  it  could  not 
be  held  that  the  accused  who  did  not  give  the 
stab  had  the  common  intention  of  murder,  and 
that  these  accused  must  be  held  lo  have  the 
common  intention  to  cause  grievous  hurt. 
Nga  Po  v.  Emperor,  14  Cr.  L.J.  396  =  20  lad. 
Cas.  220  =  6  Bur.  L.T.  68. 

(242)— Ss.  32  (1),  91— See  PENAL  CODE, 
ss.  34.  302,  326,  13  CW.N.  680  =  36  G.  659  =  2 
lad.  Cas.  841  =  10  Cr.L.J.  186. 

(243)— Ss.  32  and  157 — Dying  declaration,  iise 
to  be  made  of,  when  the  person  making  it  chances 
to  be  alive. — Where  a  person  makmg  a  dying 
declaration  chances  to  live,  his  statement  can- 
not be  admitted  in  evidence  as  a  dying  declara- 
tion under  s.  32  of  the  Evidence  Act,  but  it 
may  be  relied  on,  under  s.  157  of  the  Act,  to 
corroborate  his  testimony  when  examined  in 
the  case.  EMPEROR  v.  RAMA  8ATTU,  4  Bom. 
L.R.  434. 

(244)— Ss.  32,  157— Letter  by  a  third  person 
containing  a  statement  of  what  the  witness  had 
written  to  him — Admissibility— Statement  by 
third  person  to  a  witness. — Where  a  letter  writ- 
ten by  a  witness  to  a  third  person  was  missing, 
and  the  witness  wrote  another  letter  to  which 
he  got  a  reply  containing  a  statement  of  what 
that  witness  had  written  previously  to  such 
person,  held,  that  the  reply  was  not  admissible 
in  evidence  to  corroborate  the  evidence  of  the 
witness.  Beld  also  that  the  oral  testimony  of 
such  person,  if  he  was  alive,  may  be  admissible 
under  s.  157,  Evidence  Act.  Evidence  of  the 
fact  that  a  statement  was  made  by  a  third  per- 
son to  the  witness  is  admissible,  but  evidence 
of  the  terms  of  the  statement  is  inadmissible. 
In  re  SUBRAHManya,  2  Weir  823. 

(245)— S.  33-— £?uidence  of  absent  witness 
when  admissible  in  Sessions  Court, — Under 
s.  33  of  the  Evidence  Act,  the  evidence  of  an 
absent  witness  taken  in  the  Magistrate's  Court 
cannot  be  received  in  the  Sessions  Court  with- 
out proof  of  the  circumstances  rendering 
admissible.  Such  circum-tances  should  be 
proved  like  any  other  fact  by  the  evidence  of 
witnesses  and  a  more  report  that  the  witness 
is  dead  or  absent  is  not  sufficient.  QUEEN- 
Empress  v.  Nga  po  Bywe,  LB.R.  1872— 
1892,  134. 
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(246)  — S  33— Sssions  trial— Evidence  given 
at  preliminary  eiiquiry,  admissibtlity  of.  —  It  is 
only  ia  exi.reme  oa-:es  of  expense  or  delay  that 
the  personal  aitandance  of  a  witness  should  be 
dispensed  with,  and  his  evidence  given  in  the 
preliminarv  enq'iirv  reft^rred  to.  EMPRESS  OF 
INDIA  V.  MULU,  2  A.  646.  [F.,  A.W.N.  1881, 
38.] 

(247)— S.  S3— Evidence  of  witnesses  taken  on 
co7nmission — "Opporiunity  to  crossexamine" — 
Crim.  Pro.  Code,  ch.  40.— The  deposition  of  a 
witness,  obtaiiiecl  by  a  ccmmission  issued  by 
the  oommiiting  Magistrate  and  forming  part 
of  the  record  of  the  enquiry,  is  admissible 
under  s.  33  of  the  Evidence  Act,  provided  that 
the  requirements  of  that  section  are  satisfied, 
notwithstanding  ch.  40,  Crim.  Pro.  Code. 
The  words  "opp'^riunity  to  cross-examine" 
include  the  me; bed  of  crnss-interrogatories, 
which,  for  many  years,  were  the  chief  mode  of 
cross-examination  in  the  Courts  of  Equity  and 
the  Admiralty  Courts  of  England,  and  for 
which  provision  is  made  in  the  Common  Law 
Procedure  Acts.  An  opportunity  to  administer 
cross-interrogatories  under  a  commission  is 
sufficient  to  render  the  evidence  elicited  by  the 
cross  interrogatories  relevant  under  s.  33,  Evi- 
dence Act.  The  words  do  not  imply  that  the 
aotu!*!  presence  of  the  cross  examining  party  or 
his  agent  before  the  tribunal  taking  evidence  is 
necessary.  To  rfqmre  such  presence  would  be 
to  put  a  strain  on  the  words  of  s.  33  and  lead 
to  inconvenience,  and  much  difficulty  would  be 
found  in  getting  evidence  under  this  enabling 
section,  where  a  party  is  in  police  custody. 
The  fact  that  an  accused  person  had  full  oppor- 
tunity of  cross-examining,  if  not  admitted, 
must  be  proved,  be^or  >  evidence  can  be  admit- 
ted under  s.  83.     Queen  EMPRESS  v.  Rama- 

CHANDRA  GOVIND  HARSHB,  19  B.  74S. 

(248) — S.  3b— Evidence  taken  before  a  com- 
mitting Magistrate,  luhen  admissible  in  ses-ions 
.trial— Crim.  Pro.  Code  (1882).  s.  503— Exami- 
nation  of  witnesses  on  coyrunissioyi. — Where  two 
principal  wiiue^ses  for  the  prosecution,  in  a 
case  under  s.  411,  I.P.C.,  were  examined,  in 
the  preliminarv  enquiry,  on  commission,  and 
the  Sessions  Judge  admitted  their  evidence 
taken  before  the  committing  Magistrate  under 
a.  33  of  the  Evidence  Act,  and  also  issued  a 
supplementary  comoiission  to  one  of  them,  on 
the  ground  thi,t  the  attendance  of  the  witnesses 
could  not  be  procured  without  an  expense 
of  Rs.  500,  which  be  considered  to  be  unreason- 
able and  would  luconvenience  them,  held,  that, 
as  the  whole  case  rested  on  their  evidence,  as 
the  question  of  the  identification  of  the  stolen 
property  to  which  tbty  deposed  was  a  most 
material  one  in  the  c*se,  and  as  the  accused 
had  not  cross-ex  imined  them,  nor  could  he 
arrange  for  their  cross-examination,  the  Judge 
had  acted  improperly  in  admitting  their  evi- 
dence, and  wvs  not  justified,  under  s,  503, 
Crim.  Pro.  Code,  in  issuing  the  commission. 
<3uEEN  Empress  v,  Burke,  6  A.  221  =  A.W. 
N.  1884,  55.  [R.,  19  C  113,  19  B.  749.  15  C.P. 
L.R.  66.] 
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(249)— S.  33— Poioers  of  British  consul  to  take 
down  evidence.  —  A  prisoner  being  charged  with 
having  committed  murder  at  Ztnzibar,  the 
British  Consul  there  held  a  preliminary  enquiry 
and  pent  the  prisoner  for  trial  before  the  Bom- 
bay High  Court.  The  Consul,  having  no  power 
to  require  witnespes  to  attend  to  give  evidence  at 
Bombay,  transmitted  the  depositions  taken  by 
him  during  the  enquiry.  Objections  were 
raised,  inter  alia,  that  the  depositions  were  in- 
admissible, as  the  Consul  had  no  power  to  take 
them  in  a  case  of  murder.  Held,  that  the 
Consul  was  authorised  by  law  to  take  the  depo- 
sitions of  witnesses  in  this  case,  and  that  they 
were  admis?ible  in  evidence  at  the  trial  under 
B.  33,  Evidence  Act.  EMPRESS  v.  DOSSAJI 
GUDAM  HUSSEIN,  3  B.  334.    [R-,  19  B.749.] 

(250)— S.  33— Evidence  before  committing 
Magistrate — Death  of  witness— Admissibdi'y  in 
Sessions  Court, — The  deposition  of  a  witness 
who  was  not  cross-examined  before  the  com- 
mitting Magistrate  and  who  died  before  the 
trial,  is  admissible  in  evidence  under  s.  33, 
Evidence  Act,  because  the  accused  had  the 
right  and  opportunity  of  cross-examining  him, 
notwithstanding  the  omission  of  their  pleader 
to  avail  himself  of  that  right..  QuEEN  EM- 
PRESS V.  Basvanta,  25  B.  168  =  2  Bom.  L.R. 
761. 

(251)— S.  33-  Statement  by  a  toit7iess  in 
criminal  proceeding,  whelhir  admissible  in 
subsequent  proceeding  against  same  accused. — 
Where  there  are  two  or  more  charges  arising  out 
of  the  same  allegations  made  by  an  accused,  the 
testimony  of  a  deceased  witness  in  a  previous 
proceeding  against  the  accnsed  is  admissi- 
ble in  evidence  in  a  subsequent  proceeding 
against  the  same  accused,  although  the  prose- 
cutor in  the  second  case  i^  the  widow  of  the 
prosecutor  in  the  first.  QUEEN-EMPRESS  v. 
BHABHUTGAR,  Rat.  Un.  Cr.  C.  347  =  Cr.  Rg. 
38  of  1887. 

(252) — S.  33 — "Incapable  of  giving  evidence" 
— Nature  of  incapacity. — The  lucapa^ity  to  give 
evidence  mentioned  in  s.  33  of  the  Evidence 
Act  need  not  be  a  permanent  one  ;  something 
short  of  permanent  incapacity  might  satisfy  the 
words  of  the  section  "  incapable  of  giving  evi- 
dence," In  the  matter  of  the  petition  of  ASGUR 
HossEiN.  Empress  v.  asgur  hossein,  6  C. 
774  =  8  C.L.R.  124.     (4  C.L.R.  504.  Diss.) 

(253)— S.  33 —"  Incapable  of  giving  evi- 
dence" meaning  of— Deposition  of  witntss—The 
words  "  incapable  of  giving  evidence  "  in  s.  33, 
Evidence  Act,  denotes  an  inoap=ibility  of  a  per- 
manent kind.  The  Couct  has  no  discretion 
under  s.  33  as  to  admitting  a  depo.sition,  whea 
the  witness  is  proved  to  be  "  incapable  of  giving 
evidence."  But  where  the  absence  of  a  witness 
is  due  to  temporary  causes,  the  Court  has  a  dis- 
cretion to  admit  the  deposition  of  a  witness,  if 
it  is  proved  to  be  either  actually  impossible  to 
produce  him,  or  to  be  so  difficult  to  do  so,  or  if 
it  is  unreasonable  to  insist  on  his  production. 
In  the  matter  of  PYARI  Lall.  4  C.L.R.  531. 
lAppl.,  21  C.  955:  Diss,  60. 774  =  8  C.L.R.  124.] 
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(254)— S-  33— Proviso  to  section,  applica- 
biliiy  of. — The  question  whether  the  proviso 
to  s  33  is  applicable — i.e.,  whether  the  ques- 
tions at  issue  are  substantially  the  same — 
depends  upon  whe.her  the  same  evidence  is 
applicable,  although  diSerent  consequences  may 
follow  from  the  same  act.  In  the  matter  of 
the  petition  of  ROCHIA  MOHATO,  EMPRESS  v. 
EOCHIA  MOHATO,  7  C.  42  =  8  C.L.R.  273. 

(255) — S.  33 — Evidence  given  in  proceedings 
coram  noa  iudice  — A dmissibilitv  in  subsequent 
proceeding — "  Questions,"  meaning  of —Identity 
of  matter  at  issu£  — Previous  dejjosition  whether 
relevant  against  person  not  party  to  it. — The 
evidence  ot  a  witness  given  in  a  proceeding 
subsequently  pronounced  to  be  one  coram 
non  judice  is  not  admissible  under  s.  33,  on 
the  death  of  ihe  witness,  in  a  subsequent  pro- 
ceeding regarding  the  same  matter.  Although 
the  section,  by  using  the  word  "questions  "  in 
the  plural,  seems  to  imply  that  it  is  essential 
that  all  the  questions  shall  be  the  same  in  both 
the  proceedings  to  render  the  evidence  admis- 
sible, that  is  not  the  intention  of  the  law. 
The  principle  involved  in  requiring  identity  of 
the  matter  in  issue  is  to  secure  that  in  the 
former  proceedings  the  parties  were  not  with- 
out an  opportunity  of  examining  and  cross- 
examining  on  the  very  point  on  which  their 
evidence  is  adduced  in  the  subsequent  proceed- 
ing. Though  separate  proceedings  may  involve 
issues,  of  which  some  only  are  common  to  both, 
the  evidence  to  those  common  issues  given  in 
the  former  proceedings  may,  on  the  conditions 
mentioned  m  s.  33  arising,  be  given  in  the 
subsequent  proceedings.  Where  a  person 
charged  another  with  breach  of  trust,  and,  the 
complaint  being  dismissed,  the  complainant 
and  one  of  bis  witnesses  were  tried  on  the 
charges  of  making  a  false  charge  and  giving  false 
evidence  respectively,  held,  that  the  deposition 
of  the  witnesses  given  in  the  former  proceedings 
would,  on  the  conditions  mentioned  in  s,  33 
arising,  be  admissible  as  against  the  former  in 
the  subsequent  proceeding,  but  not  as  against 
the  latter,  notwithstanding  the  fact  that  there 
was  in  the  second  case  the  additional  question 
whether  the  complainant  in  the  former  procoed- 
ing  knew,  or  had  reason  to  believe  that  the 
charge  was  faltse,  beside  the  question  whether 
there  has  been  the  breach  of  trust  alleged  by 
the  complainant,  which  was  common  to  both 
the  cases.  RAM  REDDI  v.  SESHU  REDDI.  3 
M.  48  =  2  Weir  756  =  2  Weir  433  =  2  Weirl  79. 

(256) — S  33— Evidence  of  gosha  woman — 
Personal  attendance. — In  a  case  in  which  a 
gosha  woman  is  not  exempted  from  appearance 
in  Court,  her  evidence,  not  given  in  presence 
of  the  accused,  cannot  be  received  as  the  evi- 
dence of  an  absentee  witness,  as  the  personal 
attendance  of  the  deponent  can  be  procured 
by   the   process   of    the    Court.     HIGH  COURT 

Proceedings,  isrn  august  1868,  No.  1157, 
2  Weir  755  =  4  M.H.C.  Ap.  15. 

(257) — S.  33 — Evidence  in  a  former  judicial 
proceeding. — Admitting  evidence  given  in  a  for- 
mer judicial  proceeding  under  s.  33,  Evidenee 
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Act,  without  explaining  reason  for  so  doing,  is 
an  irregularity.  EMPRESS  .v.  PatEH  ALI, 
A.W.N.  1881,  38. 

(258) — S.  33 — Recording  of  facts  making 
section  applicable. — Woen  a  case  arises  in  which 
s.  33,  Evidence  Act  can  be  applied,  the  circum- 
stances rendering  the  section  applicable  should 
be  recorded.  In  the  absence  of  such  record,  the 
Judge  was  held  to  be  wrong  in  applying  the 
section,  and  the  High  Court  declined  to  consider 
the  evidence  of  witnesses  taken  before  the 
Magistrate.  QueEN-EMPRESS  v.  RAM  SARUP, 
A.W.N.  1898,22. 

(259) — S.  33 — Depositions  of  an  absent  witness 
when  admissible — Law  laid  down  in  Crim  Pro. 
Code  (1872),  different  from  that  lard  down  in 
Crim,  Pro.  Code  (IS61). — Under  Orim.  Pro. 
Code,  1861,  as  well  as  under  the  Evidence  Act, 
s.  33,  the  depositions  of  an  absent  witness  are 
only  admissible  when  the  prisoner  has  had  the 
right  and  the  opportunity  to  cross  examine. 
But  s.  327  of  the  Crim.  Pro.  Code,  1872, 
permits  the  depositions  of  a  witness  to  be  taken 
in  the  absence  of  the  accused  who  has  abscond- 
ed, and,  even  in  such  cases,  it  is  necessary  to 
establish  that,  when  the  former  deposition  was 
taken,  the  accused  had  absconded,  and,  after 
due  pursuit,  could  not  be  arrested,  QUEEN  v. 
Etwaree  Dharee,  21  W.R.  Cr.  12. 

(260) — S.  33 — Deposition  of  absent  witness, 
grounds  for  its  admission,  10  be  stated  fully  and 
clearly . — When  the  evidence  ol  an  absent  wit- 
ness 18  admitted  under  s.  33,  the  grounds  for 
its  admission  should  be  stated  fully  and  clearly 
so  as  to  enable  the  High  Court  to  judge  of  the 
propriety  of  its  admission.  In  order  to  make 
a  deposition  admissible  under  the  section,  there 
must  be  something  to  show  that,  by  ordinary 
care  and  the  use  of  ordinary  means,  the  witness 
could  not  be  produced,  and  there  must  be 
evidence  that  the  accused  person  did,  in  fact, 
have  an  opportunity  to  cross-examine,  QUEEN 
v.  MOWJAN,  20  W.R.  Cr,  69. 

(261)— S.  33— Deposition  of  an  absent  witness 
— Ground  for  non-production  of  vAtness— Trial 
to  be  adjourned. — Before  a  Sessions  Judga  can, 
under  s.  33,  admit  the  depositions  of  witnesses, 
given  in  a  former  judicial  proceeding,  instead 
of,  and  in  place  of.  the  oral  testimony  of  the 
witnesses  themselves,  it  ought  to  appear  that  the 
presence  of  the  witnesses  could  not  be  procured 
without  an  amount  of  delay  or  expense  which, 
under  the  circumstances  ot  the  case,  the  Court 
considers  unreasonable,  consequently  where 
there  is  nothing  of  a  special  nature  to  stand  in 
the  way  of  the  postponement  of  the  trial,  the 
case  should  be  adjourned  to  the  next  Sessions 
to  procure  the  attendance  of  the  witnesses^ 
Queen  v.  Lukhun  Santhal,  21  W.R.  Cr. 
56. 

(262)— S.  33— Evidence  of  deceased  witness — 
Evidence  Act,  I  of  1872,  s.  33— Crim-  Pro.  Code, 
Act  X  of  1882,  s.  512.— The  only  provisions  of 
law  under  which  the  evidence  of  a  deceased 
witness  is  made  admissible  in  evidence  are  8.  Sii- 
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of  the  Evidence  Act,  in  cases  between  the  same 
parties  or  tiheir  representatives  in  interest,  and 
s.  512  of  the  Orim.  Pro.  Code,  under  which  it 
must  be  proved  that  the  accused  was  abscond- 
ing and  there  was  no  immediate  prospect  of 
arresting  him.  Queen-Empress  v.  Sahib 
SINGH,  A.W.N,  1896,  182. 

(263)— S.  33  — Use  in  Sessions  Court  of  evi- 
dence taken  before  Magistrate  —  Meaning  of 
"cannot  be  found." — "  Where  a  Sessions  Judge, 
seemg  that  some  of  the  witnesses  examined 
before  the  M^igistrate  were  absent  on  the  day 
fixed  for  hearing  in  the  Sessions  Court,  ordered 
fresh  summons  for  the  next  hearing  at  which 
also  they  were  not  present,  and  thereupon  used 
the  evidence  they  had  given  before  the  com- 
mitting Magistrate  a^  evidence  in  the  case,  held 
that  the  provisions  of  s.  33  of  the  Evidence  Act 
did  not  apply,  since  it  could  not  be  held  that 
the  witnesses  "could  not  be  found,"  The  Judge 
should  have  issued  warrants  to  enforce  their 
attendance  in  Court.  EUPEROR  v.  NanHE 
Khan,  A.W.N.  1903,  202  =  2  Cr.  L.J.  518. 

(264)  —  iS.33 — "Opportunity  to  cross  examine," 
meaning  of — n'hetlitr  an  accused  in  a  Sessions 
enquiry  had  the  opportunity  to  cross-examine  a 
prosecution  loitness. — In  an  enquiry  under 
oh.  XVIII  of  the  Crim.  Pro.  Code,  a  witness  was 
examined  by  the  prosecution  but  he  was  not 
cross-examined  by  the  accused  ;  in  the  Sessions 
trial,  the  witness  having  died,  his  deposition 
was  put  in  under  .s.  33,  Evidence  Act.  Held — 
It  is  doubtful  whether  the  evidence  is  admissi- 
ble under  s.  33,  Evidenca  Act  ;  even  if  it  is 
admissible,  its  evidentiary  value  is  very  small 
indeed.  Having  regard  to  the  practice  at 
Sessions  enquiries  not  to  cross-examine  the 
prosecution  witnesses  unless,  at  the  conclusion 
of  the  enquiry  when  the  charge  is  drawn  up,  the 
accused  thinks  it  worth  while  to  defend  himself 
in  the  first  Court,  it  could  hardly  be  said  that 
the  accused  had  the  opportunity  to  cross- 
examine  a  witness  examined  by  the  prosecution, 
where  the  accused  did  not  cross-examine  any  of 
the  prosecution  witnesses,  and  was  not  asked  by 
the  enquiring  Magistrate  to  exercise  his  righs 
of  cross  examination.  IBRAHIM  v.  KlNG- 
Emperor,  17  C.  W.N.  230  =  18  lad.  Cas.  406  = 
14  Cr.  L  J.  70. 

(265)— S.  33— See  COMMISSION,  19  0.  113. 

(266) -S.  33— See  CRIM.  PRO.  CODE,  1898, 
B.  512,  26  P.R    1885,  Cr. 

(267)— S.  33— Sen  WITNESS— EXAMINA- 
TION OP  WITNESSES,  Rat.  Un.  Cr.  C.  81. 

(268)— S.  33— See  Nos.  139,  241,  supra  and 
No.  535,  i7ifra. 

(269)— Ss.  33,  157— Crim.  Pro.  Code  (1882), 
s.  512 — Evidence  of  loitnesses  recorded  before 
committing  Magistrate — Admissibility,  after 
death  of  loitnesses,  during  the  subsequent  ses- 
sions trial  of  an  absconding  accused — Scope  of 
5.33. — Out  of  six  persons  accused  of  murder, 
five  were  arrested,  and,  after  an  enquiry  by  a 
Magistrate,  were  committed  to  the  Court  of 
Sessions  by  which  they   were   convicted.     The 
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sixth  accused  absconded  at  the  time  of  llie 
enquiry  by  the  committing  Magistrate.  In  that 
trial,  some  of  the  witnesses  deposed  before  the 
committing  Magistrate  that  the  absconding 
person  was  also  a  participator  in  the  crime.  In 
the  Sessions  trial,  the  Judge  did  not  record 
that  the  sixth  accused  person  bad  absconded, 
and  the  evidence  was  recorded  against  the 
prisoners  then  under  trial  only.  Two  years 
afterwards,  the  absconding  person  was  arrested 
and  tried  before  a  Sessions  Judge  who  admit- 
ted the  evidence  given  by  the  witnesses  in  the 
former  case  before  the  Magistrate  and  the  Ses- 
sions Judge,  because  those  witnesses  excepting 
one,  were  dead  then.  The  deposition  of  the 
surviving  witness  given  in  the  former  case 
was  also  admitted  in  this  case,  in  addition  to 
her  deposition  in  the  case  also.  Held,  that  the 
depositions  given  before  the  committing  Magis- 
trate in  the  previous  case  were  admissible  under 
s.  512,  Crim.  Pro.  Code,  but  not  under  s.  33, 
Evidence  Act,  but  that  the  depositions  of  the 
deceased  witnesses  given  before  the  Sessions 
Judge  were  not  admissible.  Held,  further, 
that  the  deposition  of  the  surviving  witness  in 
the  previous  Sessions  trial  was  admissible 
under  s.  157,  Evidence  Act.  [ZJ.,  16  A.W.N. 
182.]  In  order  to  render  the  depositions,  given 
in  any  proceedings  by  persons  who  are  now 
proved  to  have  died,  admissible  in  evidence, 
the  proceedings  in  which  the  same  evidence 
was  given  must  have  been  between  the  same 
parties  or  their  representatives  in  interest,  and 
the  person  against  whom  such  depositions 
could  be  heard  must  have  had  an  opportunity 
of  cross-examining  the  witnesses.  QUEEN- 
Empress  v.  ISHRI  Singh,  8  a.  672-=  a. W.N. 
1886,  257. 

(270; — S.  34 — Entries  in  account  books,  when 
admissible. — Entries  to  be  admitted  as  evidence 
by  way  of  corroboration  of  other  testimony  must 
be  made  in  the  regular  course  of  business.  It 
is  not  sufficient  to  prove  that  the  entries  were 
taken  from  books  which  were  regularly  and 
correctly  kept.  QUEEN  EMPRESS  v.  SAYAD 
8URFUDDIN,  Rat,  Un.  Cr,  C,  344  =  Cr.  Rg.  37 
of  1887. 

(271) — S.  34 — Absence  of  entru  in  account 
book.  Although  s.  34  of  the  Act  makes  an  entry 
in  a  book  of  account  relevant,  such  a  book  is  not, 
by  itself,  relevant  to  disprove  an  alleged  transac- 
tion by  the  absence  of  any  entry  concerning 
it.  QUEEN-EMPRESS  V.  GREES  CHUNDER 
BANERJEE,  10  C.  1024.  [F.,  3  Ind.  Cas.  291  ; 
B.,  25  A.  90  =  A.W.N.  1902,  207,  15  C.L.J.  621 
=  13  Ind.  Cas.  678;  Exvl  ,  15  C.L,J.  7  =  13 
Ind.  Cas.  120=  17  C.W.N.  108.] 

(272)— S.  34— See  ACCOUNTS,  1  B.  610. 

(273)— S.  34— See  No.  9,  supra. 

(274) — S.  35 — Official  public  book,  whether 
evidence  of  absence  of  entry.  ~S.  35  only  pro- 
vides that  "  any  entry  in  an  official  book,  which 
is  duly  made  by  a  public  servant  in  the  execu- 
tion of  his  duty,  is  of  itself  a  relevant  fact." 
But  it  is  no  evidence  for  the  purpose  of  proving 
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the  absence  'in  them  of  any  particular  entry. 
Jn  the  matter  of  JUGGUN  LALL,  7  C.L.R.  356. 
IB.,  22  A.W.N.  207  =  25  A.  90.] 

(275)— 8.  35— See  Crim.  PRO.  CODE,  1898, 
s.  16-2,  28  C.  348  =  5  C.W.N.  65. 

(276)  —  S.  43 — Judgmerd  in  civil  suit  giving 
rise  to  criminal  trial — Admissibility  inevidence. 
— The  judgment  of  a  Munsifi  who,  disbelieving 
the  genuineness  of  the  signature  of  the  execu- 
tants of  a  bond  on  which  a  suit  had  been 
brought,  directed  the  prosecution  of  the  plaintiffs 
in  the  case  for  forgery,  is  not  legally  admissible 
in  evidence  in  a  trial  for  r.he  ofience.  GOGUN 
Chunder  Ghose  V  Empress,  6  C.  247  =  7 
C.L.R.  74  =  3  Shome  L.R.Cr.  31.  ICons.,  23  C. 
610] 

(277) — S.  43 — Record  and  judgment  in  a  trial 
in  which  princ  pal  ivas  convicted  of  breach  of 
the  peace — Admissibility  as  evidence  against 
surety— S  514,  Crim.  Pro.  Code  (1898).— Per 
Wilktns,  J.  —  Tha  mere  production  of  the  origi- 
nal record  or  of  its  certified  copy  of  the  trial  in 
which  the  principal  has  been  convicted  of  break- 
ing the  peace  within  the  period  covered  by  the 
bond,  would  not  be  conclusive,  if  indeed  it 
would  be  anv  evidence,  against  the  surety  in  a 
proceeding  under  s.  514,  Crim  Pro.  C  de,  1893. 
Per  Bauer  jee,  J. — Where  a  bond  is  given  by  a 
surety,  and  the  condition  on  the  bond  is  that  it 
shall  be  forfeited,  not  if  the  principal  party  is 
convicted  of  a  breach  of  the  peacs,  but  if  he 
commits  a  breach  of  the  peace,  the  judgment 
■convicting  the  principal  of  a  breach  cf  the  peace 
is  no  evidence  under  the  Evidence  Act,  (s.  43) 
against  the  surety  who  was  nc  party  to  it,  to 
prove  that  the  party  bound  down  to  keep  the 
peace  has  really  committed  a  breach  of  the 
peace.  Such  fact  must  be  proved  by  evidence 
taken  in  the  presence  of  surety,  unless  it  is 
admitted  by  him.  QUEEN-EMPRESS  v.  Har 
Chandra  Chowdhury,  25  C.  440.  [Diss  ,  32 
P.R.  1903,  Cr  •,NotF.,  12  Cr.  L  J.  404  =  Hind. 
Cas.  588  =  226  P.L.R.  1911  =  35  P.W.R.  1911. 
Cr.] 

(278)— S.  43— See  CRIM,  PRO.  CODE,  1898, 
fl.  514,  9  C.PL  R.  Cr.  8. 

(279)— S.  43— See  Nos.  31,  49,  53,  69,  supra- 

(280)— S.  45 — Expert  medical  evdence — 
■Cause  of  death. —A  medical  man,  who  had  not 
seen  the  d  ad  body  and  who  had  not  been 
present  at  the  post  mortem,  could  be  atked  to 
give  his  opinion  about  the  cause  of  death,  after 
-placing  before  him  the  appearance  of  the  body 
as  spoken  to  by  the  medical  man  who  made 
post  mortem  examination,  together  with  the 
signs  spoken  to  by  him  as  having  been  noticed 
by  him  when  making  tbe  post  mortem  examina- 
tion. Queen  Empress  v.  Meher  ali 
MULLICK.  15  C.  589. 

(281)  — S-  ^b— Expert  evidence- Evidence  to 
prove  handwritng  — Sufficiency  of- — To  base  a 
conviction  on  the  evidence  of  an  expert  in  band- 
writing,  as  a  general  rule,  is  very  unsafe. 
There  may  be  cases  in  which  the  handwriting  is 
^f  such  a  peculiar  character  that  the  conclusion 
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as  to  identity  of  the  writer  is  irresistible.  Id 
this  case,  two  anonymous  threatening  letters 
were  sent  to  the  Government  of  India.  The 
Government  expert  in  handwriting  was  examin- 
ed and  he  deposed  that,  having  regard  to  the 
movement,  execution,  style,  direction,  curve 
and  pen-pressure  of  certam  letters,  the  writing 
of  the  exhibits  resembled  the  admitted  hand- 
writing of  the  accused.  Held,  that,  that  evi- 
dence was  not  enough  to  prove  beyond  reason- 
able doubt  that  the  accused  was  the  writer  of 
the  anonymous  letters-  KALI  CHARAN 
Mukerji  v.  King  Emperor,  6  A. L.J.  184  = 
9  Cr.  L.J  498  =  2  Ind.  Cas.  154.  (2  A.L  J. 
444,  F.)  [2^.,  11  Cr. L.J.  114  =  5  Ind.  Cas.  355 
=  13  O.C.I;  B.,  36  M.  159  =  13  Cr.  L.J.  226 
=  14  Ind.  Cas.  418  =  22  M.L.J.  270  =  11  M.L.T. 
93  =  1912  M.W.N.  125,] 

(282) — S.  ^b— Expert  in  thumb-marks — Sub- 
Registrar. —  It  is  uot  right  to  assume  that  a 
Sub-Registrar  is  an  expert  in  the  matter  of 
thumb  marks.  In  re  THIMMU  ReDDI,  2 
Weir  760. 

(283)— S.  45 — Comparison  of  handwriting. — 
Comparison  of  handwriting  is  permissible  in 
criminal   no    less    than    in   civil  cases.     HIGH 

Court  Proceedings,  30th  March  1868, 
No.  544,  2  Weir  759. 

(284)— S.  45— Illua.  (c)— Expert  evidence— 
Admissibility — Comparison  out  of  Court — See 
PENAL  CODE,  s.  124-A.  16  C.W.N.  812  =  39 
C.  606  =  13  Cr.  L.J.  289  =  14  Ind.  Cas.  753. 

(285)— S.  45— See  Nos.  36,  149,  supra. 

(286)— Ss.  45,  47— Forgery— Value  of  expert 
evidence  —  Government  expert — See  PENAL 
CODE,  ss.  467,  477,  18  P.W.R.  1912,  Cr.=147 
P.L.R.  1912  =  15  Ind.  Cas.  379  =  13  Cr.  L.J. 
563. 

(287)— Ss.  45.  74  and  78— See  FINGER  IM- 
PRESSIONS, 3  N.L.R.  1  =  5  Cr.  L.J.  220. 

(288)— Ss.  45,  165— See  LUNACY,  Rat.  Un. 
Cr.  G.  279  =  Cr.  Rg.  18  of  1886. 

(289)— S.  46— See  No.  149,  supra. 
(290)— S.  47— See  Nos.  149,  286,  supra. 
(291)— 8.  48— See  No.  149,  supra. 
(292)— S.  49— See  No.  149,  supra. 

(293)— S.  50— Scope  of.— The  scope  of  s.  50  of 
the  Act,  leaving  the  exception  out  of  considera- 
tion, seems  to  be  that  tbe  person  himself  is  not 
to  be  called  to  state  his  own  opinion,  but 
that,  when  be  is  dead  or  cannot  be  called,  his 
conduct  may  be  proved  by  others.  The  section 
appears  to  aSord  an  exceptional  way  of  proving 
a  relationship,  but  by  no  means  to  prevent  any 
person  from  stating  a  fact  of  which  he  or  she 
has  special  means  of  knowledge.  A  husband 
or  wife  is  not,  therefore,  precluded  from  pro- 
ving his  or  her  marriage.  QUEEN  EMPRESS 
v  SUBBARAYAN,  9  M.  9  =  1  Weir  572  =  9  Ind. 
Jar.  464. 
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(294) — S.  50— Proof  of  marriage.  —  Under 
the  proviso  to  s.  50,  Evidence  Act,  in  proceed- 
ings of  the  kind  therein  specified,  opinion  rele- 
vant under  that  suction  is  not  by  itself  suffi- 
cient to  prove  marriHge  which  must,  in  conse- 
quence, be  proved  in  some  other  way. 
Madhawa  v.  Fattbh  Muhammad,  S  P.R. 
1894,  Cf. 

(295)— 8.  50— See  ADULTERY,  5  A.  233,  5  C. 
566  =  5  O.L.R.  597,  P.B. 

(296)— S.  50— See  PENAL  CODE,  s.  498, 
9  M.  9  =  1  Weir  572  =  9  Ind.  Jur.  464. 

(297) -S.  50— See  No.  149,  supra. 

(298)— S.  51— See  No.  149,  supra. 

(299)— 8.  53— See  No.  69,  supra. 

(300) — S.  54 — Scope  of. — This  section  has  no 
bearing  whatever  upon  the  question  of  the  rele- 
vancy of  a  previous  conviction  after  an  accused 
has  been  convicted  of  the  ofiance  with  which 
he  has  been  charged,  and  for  the  purpose  of 
enhancing  the  sentence  to  be  passed  upon  him. 
It  refers  solely  to  the  relevancy  of  a  previous 
conviction  as  evidence  to  prove  that  the  accused 
is  guiltv,  and  should  be  convicted  of  the  parti- 
cular ofience  with  which  he  is  charged.  NGA  OK 
Gyi  v.  QUEBN-EMPftBSS,  L.B.R.  1872—1892, 
449.     (14  G.  721,  D.) 

(301) — S.  5i— Previous  conviction,  as  evi- 
dence of  character, — The  Evidence  Act  gives 
the  Court  a  discretion  to  admit  previous  con- 
viction as  evidence  of  character,  at  any  stage 
of  the  trial,  in  all  cases  in  which  there  is  such 
a  conviction  between  the  act  of  which  the 
prisoner  was  found  guilty  on  the  previous  con- 
viction and  the  facts  to  be  proved,  as  bears  upon 
the  probability  of  the  prisoner  having  com- 
mitted the  act  charged,  and  in  those  cases 
where  the  previous  conviction  is  of  a  kind  fall- 
ing within  any  of  the  classes  of  cannfction 
with  the  facts  to  be  proved,  stated  in  ss  6  to  16. 
High  Court  Proceedings,  1st  October, 
1877.  No.  2236,  2  Weir  760. 

(302) — S.  54 — Previous  conviction — Character, 
evidence  of. — A  Judge's  direction  to  the  jury  to 
consider  the  proof  of  previous  convictions  as 
evidence  giving  rise  to  an  inference  regarding 
the  chiracter  of  the  prisoner  am^uots  to^a  mis- 
direction, such  evidence  (of  bid  character) 
being  irrelevant  and  inadmissible  under  s  54 
of  the  EvideDC3  Act.  ROSHUN  DOOSADH  v. 
Empress,  5  C.  768  =  6  C.L.R.  219.  [iJ.,  14  C. 
721,  F.B.,  28  B.  129.] 

(303) — S.  54 — Previous  conviction — Under 
s-  54  of  the  Act,  previous  convictions  are  in 
every  case  admissible  against  an  accused  person. 
Queen-Empress  V.  Kartick  Chunder  Das, 
14  C.  721.  [fl.  28B.  129,  1  0  W.N.  146.  L. 
B.R.  1872-1892,  449,  574,  L.B.R.  1893—1900, 
93.] 

(304) — S.  54 — Previous  convic'ion  whrn  re- 
levant—Penal  Code,  s.  75  — Enhanced  sentence. 
— A  trying  Magistrate  ought  not  to  take  any 
previous  conviction   into  consideration   for  the 
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purpose  of  establishing  the  charge,  upon  whichr> 
the  accused  was  tried,  and  deciding  as  fo  the 
guilt  of  the  accused  in  respect  of  the  oflenca 
for  which  he  was  tried.  But  the  trying. 
Magistrate  is  not  debarred  by  s.  54  or  by  any 
other  of  its  provisions,  from  using  any  previous 
conviction  for  the  purpose  of  aiding  him  in 
determining  the  amount  of  punishment  to  be 
awarded  on  the  prisoner  being  convicted  of  a 
fresh  oSence.  "Enhanced  sentence"  under  s.  75, 
Penal  Code,  explained.  Queen-EmpresS  v. 
NGA  Pyi  Pon,  L.B.R.  1893—1900,  93.  (L.B. 
R.  1872-1892,  449,  R.) 

(305)— 8.  54— See  BAD  Character,  15  P. 
R.  1888,  Cr. 

(306)— 8.  54— See  PREVIOUS  CONVICTION, 
5  Bom.L.R.  1034,  A.W.N.  1886,  47. 

(307) -S.  54— See  Nos.  21,  31,  54,  63,  70,  71,, 
supra  and  No,  422,  infra. 

(308)— Ss.  54,  136  and  157— Evidence  of  bad. 
chara  ter  elicited  by  defence,  whether  can  be 
admitted  —  Evidtnce  to  corroborate  witness, 
whiither  can  be  admitted  before  witress  himself 
ts  examined. — Under  s.  54,  the  fact  that  the 
accused  has  a  bad  character  is  irrelevant,  and 
so,  the  evidence  that  the  accused  was  reputed 
to  be  a  thiet  is  irrelevant,  and  cannot  be 
admitted,  whether  elicited  by  the  prosecution 
or  by  the  defence.  It  is  doubtful  whether  s.  136 
gives  the  Court  any  discretion  to  allow  evidence 
to  corroborate  a  witness  to  be  given  under  s.  157, 
before  the  witness  himself  is  examined.  But, 
in  any  case,  such  evidence  c^n  be  admitted 
only  very  rarely  and  for  special  reasons  to  be 
recorded  by  the  Judge.  Ml  Myin  v  KinG- 
Bmperor,  5L.B.R.4  =  9  Cp.  L.J.  576  =  2  Ind. 
Gas   349.  (3  L.B.R.  2l0,  F.) 

(309)  — Ss.  54,  165 — Previous  conviction — 
Releoiincy  of  -Enhancing  punishment — Penal- 
Code,  s.  75.— The  proof  of  a  previous  conviction 
not  contemplated  by  s.  75,  Penal  Code,  may  be 
adduced  after  the  accused  is  found  guilty, 
provided  the  previous  conviction  is  relevant 
under  the  EvideuceAct.  EMPEROR  v.  ISMAIL 
Alibhai.  16  Bora.  L.R.  934  =  2  Bom.  Cc,  C 
232=  j6  Cr.  L  J.  83  =  26  Ind   Gas.  993. 

(310)— 8.  55— See  Defamation,  2  C.P.L, 

R.  198. 

(3 1 1)— S.  51- -Judicial  notice, — The  statement 
by  H.  M's  Commissioner  and  Coosul-General 
for  Ugvnda  IS  sufficient  for  the  Court's  taking 
judicial  notice,  under  s.  57,  Evidence  Act,  of  the 
existence  of  hostilities  between  Kaberga,  the 
King  of  Utiyoro,  and  Her  Majesty  the  Queen, 
and  the  Protected  titate  of  Uginda.  IMPBRA- 
TRIX  v.  JUMA  bm  Fakir,  22  B.  S4. 

(312)-Ss.  57,  60— Reference  to  books  of 
science. — Under  the  provisions  of  the  penulti- 
mate paragraph  of  s.  57,  and  the  first  proviso 
ot  s.  60  of  the  Evidence  Act,  the  Courts  can 
refer  to  bo.iks  of  science.  The  Court  fa  this  case 
referred  to  Tavlor's  Medical  Jurisprudence  for 
learning  the  efiact  of  a  sudden  blow  on  the 
abdomen.  In  re  Hatim,  12  C.L.R.  86.  IF.,  10; 
0.  140.] 
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(313)— Ss.  57  and  78  (2)— See  LlBEL,  14  C. 
W.N.  713  =  37  C.  760  =  6  Ind.  Cas.  81. 

(314)— S.  58— See  ADMISSION,  Rat.  Un.  Cr. 
C.  769  =  Cr.  Rg.  34  of  1895. 

(315) — S-  59 — Discrepancies  in  evidence  to 
be  reconciled,  tj  possible- — Discrepancies  in 
evidence  must  be  carefully  considered  and 
their  eSect  allowed  for,  but  when  they  can  be 
fairly  reconciled  by  explanation  or  can  be 
naturally  and  reasonably  accounted  for,  evi- 
dence, otherwise  tructworthy,  cannot  be  put 
aside,  although  its  value  may  be  pro  tamo 
impaired,    solely  because  of  their    occurrence. 

Nga  Po  Kyaw  V  Queen-Empress,  U.B.R. 
1897— ISOI,  Vol.  I,  162. 

(316)  — S.  60— Improper  admission  of  hearsay 
evidence — Setting  aside  of  conviction, — Where 
information  was  given  to  the  Police  that  the 
first  three  accused  were  collecting  in  the  house 
of  the  fourth  accused  with  the  intention  to 
commit  dacoity,  and  the  person  who  gave  the 
information  was  not  produced  before  the 
Court,  held  tha,t  the  Judge  had  wrongly  ad- 
mitted the  hearsay  evidence  of  the  Police 
officers  as  to  the  intention  of  the  accused  to 
commit  dacoity,  although  the  Judge  was  not 
wrong  in  allowing  the  officers  to  name  the 
persons  who  told  ihem  that  they  would  find  the 
first  three  accused  in  the  house  of  the  fourth. 
The  conviction  was  sst  aside  on  the  ground 
that  the  jury  may  have  been  influenced  by  the 
mistake  of  the  Judge.  In  re  VAITHILINGA 
PILLAI,  2  Weir  762. 

(317)— S.  60- See  ADULTERY,  13  C.L.R. 
125. 

(318)— S.  60— See  No,  312,  supra. 

(319) — S.  63 — Secondary  evidence —  Letter 
lost — Newspaper  in  which  published— Whether 
secondary  eviaence . —  No  secondary  evidence  can 
be  given  of  a  document,  which  is  not  proved  to 
have  been  written  by  the  accused  or  to  have  ever 
existed.  A  defamatory  letter  was  published  in 
a  newspaper  The  accused  was  prosecuted  as 
being  the  writer.  The  letter  could  not  be  found 
and  no  one  deposed  to  such  a  letter  ever  having 
been  written  by  the  accused.  Held  that  the 
copy  of  the  newspaper  w;i3  not  secondary  evi- 
dence of  the  original  letter.  RamLAL  BALA- 
RAM  V  KingEmperor,  8  A.L.J.  302  =  12  Cr. 
L.J.  259  =  10  Ind.  Cas.  852. 

(320)— S.  65  (e)— See  PUBLIC  DOCUMENT, 
5  P.R.  1903.  Cr.  =  66  P.L.R.  1903. 

(321)— Ss.  65.  74— Letter  of  village  Nikah 
Khawan  to  the  Moharir  regarding  a  marriage 
— Document  whether  a  public  document — 
Secondary  evidence  of  its  contents — Admissi- 
bility—See  Penal  Code,  ss.  192,  196.  i  P.R. 
1914,  Cr.  =  139  P.L.R.  1914  =  15  Cr.  L,J.  344  = 
23  Ind.  Cas.  696. 

(322)— S.  73— Proo/"  of  handwriting  —  Pro- 
cedure.— In  matters  expressly  provided  for  by 
the  Evidence  Act,  such  as  proof  of  handwriting 
under  s.   73,   the  correct  procedure  is  to  start 
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from  the  Act  and  not  deal  with  it  as  a  mere 
modification  of  the  Law  of  Evidence  pre- 
vailing in  England.  QUEEN-EMPRESS  v. 
Lalsing,  Rat.  Un.  Cr.  C.  452. 

(323)— S.  73—Crim.  Pro.  Code  (18621.  s.  298 
— Document  for  comparison  by  jury — Duty  of 
Judge.— Before  a  Judge  allows  docuuients  to 
go  to  the  jury  for  the  purpose  of  comparison  of 
handwriting  under  s.  73  of  the  Evidence  Act, 
it  is  his  duty,  under  s.  298  of  the  Grim.  Pro. 
Code,  to  find  whether  these  documents  are 
admitted  or  proved.  The  record  of  the  case 
should  contain  a  note  of  such  finding.  QUEEN- 
Empress  V.  TULSAJI,  Rat.  On.  Cr.  C.  491  = 
Cr.  Rg.  61  of  1889. 

(324) — S.  73 — Document  —  Handwriting  — 
Comparison  of  handwriting — "  Purports,"  inter- 
pretation of  .-JJoAeT  b.  73,  Evidence  Act,  it  is 
not  necessary  that  the  writing  which  is  in 
dispute  must  itself  in  terms  express  or  indicate 
that  it  was  written  by  the  person  to  whom  the 
writing  is  attributed.  The  word  "purports" 
in  the  section  means  "alleged."  When  an 
anonymous  writing  is  produced  and  ascribed  by 
the  prosecution  in  a  particular  person,  then 
the  case  for  the  prosecution  must  be  taken  to 
be  that,  having  regard  to  the  admitted  docu- 
ments, aud  the  comparison  between  them  and 
the  disputed  writing,  the  prosecution  alleges 
that  the  disputed  document  purports  to  have 
been  written  or  made  by  the  accused.  EM- 
PEROR v.  GANPAT  BALKRISHNA  RODE.  11 
Bom  L.R;  310  =  13  Ind.  Cas.  649  =  13  Cr.  L.J. 
505  =  1  Bom.  Cr.  C.  Il9.  (14  C.W.N.  1114  at 
p.  1138,  Not  F,) 

(325)— S.  7-9— See  JUDGE  AND  JURY,  Rat. 
Un.  Cr.  C.  452. 

(326)— S.  13- See  No.  44,  supra. 

(327)— S,  74— Census  Register— Public  docu- 
ment.— Census  Registers  are  not  public  docu- 
ments within  the  meaning  of  s.  74  of  the 
Evidence  Act.  EMPEROR  v.  BHAVAN  BAG 
VlTHALRAO,  6  Bom.  L.R.  535. 

(328)— B.  74— See  Nos.  287,  321,  supra. 

(329)— Ss.  74,  16— See  CRIM.  PRO.  CODE, 
1898,  ss.  162,  164,  30  M.  466  =  17  M.L.J.  471  = 
6Cr.  L.J.  346  =  3  M.L.T.  14. 

(330)— Ss.  74.  76,  77— Public  document  and 
certifitd  copies  thereof — See  CriM.  PRO.  CODE, 
1898,  s.  154,  U.B.R.  1892—1896,  Vol.  I,  24. 

(331)— Ss.  74,  80-See  CONFESSION— CON- 
FESSIONS TO  MAGISTRATES  —  ADMISSIBI- 
LITY, ETC.,  12  A.  595  =  A.W.N.  1890,  199. 

(332) — S.  16- Right  tf  private  persons  to 
inspect  public  documents. — Neither  in  the 
Crim.  Pro.  Code,  nor  in  the  Evidence  Act  ia 
there  any  provision  declaring  or  limiting  the 
right  of  private  persons  interested  in  criminal 
proceedings  to  inspect  documents  in  the  hands 
of  third  parties.  A  right  to  inspect  public 
documents  is,  however,  assumed  in  s.  76  of 
the  Evidence  Act.  It  may  be  inferred  that  the 
Legislature  intended    to   recognize    the   right 
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generally  for  all  persons,  who  can  show  that 
they  have  an  interest  for  the  protection  of 
which  ic  is  necessary  that  liberty  to  inspect 
such  dooumentH  should  be  given.  Per  Shep- 
,pard.  J.  Queen-Empress  v.  arumugam. 
20  M.  189  =  2  Weir  763.  F.B.  =  7  M  L.J.  167  = 
2  Weir  120.  [F.,  31  C.  284  =  8  C.W.N.  125; 
R.,  30  M.  466  =  6  Cr.  L.J.  316  =  17  M.L.J.  471 
=  3  M.L.T.  14.] 

(333) -S,  76— See  Nos.  329,  330,  supra. 

(334)— S.  77— See  No.  330,  supra. 

(335)- S.  78— See  PenaL  CODE,  s.  121,  L. 
B.R.  1872  —  1892,  389- 

(336)— 8.  78  -  See  Nos,  1,  287,  318,   supra. 

(337)-~Sg.  78  (5).  114,  ill.  (e)— Proceedings 
of  Municipal  bodies  how  to  be  proved — Pre- 
sumption as  10  the  regular  performance  of 
official  acts  if  applies  to  supply  deficiency  in 
proof-  See  BEN.  ACT  III  OP  1884,  ss.  261, 
273,  cl  2,  17  C.W.N.  531  =  14  Cr.  L.J,  91  =  18 
Ind.  Cas.  651. 

(338)- S.  80,  Scope  of.— The  statements  as 
to  which  s.  80  of  the  Evidence  Act  says  that 
certain  presumptions  shall  be  drawn,  are 
statements  or  confessions  taken  in  accordance 
with  the  law.  The  section  does  not  render 
admissible  any  particular  kind  of  evidence,  but 
only  dispenses  with  the  necessity  for  formal 
proof  in  the  case  of  oertam  dooumenls  taken  in 
accordance  with  law.  S.  80  dees  not  operate 
to  render  it  admissible.  The  section  merely 
gives  legal  sanction  to  the  maxim  "  Omnia 
prcesumuntur  rite  esse  acta"  with  regard  to 
documents  taken  in  the  course  of  a  judicial 
proceeding.  Per  Parker,  J.  QUEEN-EMPRBSS 
V,  VIRAN,  9  M.  224  =  2  Weir  125. 

(339) — S-  80 — Presumption  under— Requisites 
for  raising  the  presumption, — Under  s,  80  of 
the  Act,  the  Court  presumes  certain  facts 
concerning  a  document  purporting  to  be  a 
record  of  the  evidence.  But  it  must  purport  to 
ba  signed  by  a  Judge  or  Magistrate,  and  where 
the  person  taking  the  deposition  omits  to  claim 
the  position  of  a  Judge  or  Magistrate,  the 
presumption  that  he  is  so,  does  not  arise.  The 
defect  may  be  supplied  by  oral  evidence.  The 
certified  copy  should  also  show  on  the  face  of 
it  that  it  is  a  copy  of  part  of  the  record  in  a 
specified  proceeding.  CROWN  v.  Ml  8HWE 
Kb,  1  L.B.R.  268. 

(340) -S,  QO— Admissibility  of  confession  by 
accused  under. — A  confession  by  an  accused, 
recorded  by  a  Magistrate,  is  admissible  under 
a,  80,  Evidence  Act,  even  though  the  Magis- 
trate, who  recorded  it,  ultimately  came  to  the 
conclusion  that  he  had  no  jurisdiction  to  try 
the  case.  EMPRESS  v,  BANKO  BlHAHI,  10  C. 
P.L.R.  Cr,  16. 

(341)  -S.  QQ—Crim.  Pro.  Code  (1882),  s.  509 
— Deposition  of  medical  witness  before  commit- 
ting Magistrate  when  admissible  in  a  Sessions 
trial— Ptesumption. —  Although  a  Magistrate 
should  take  and  attest  a  deposition  of  a  witness 
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in  the  presence  of  the  accused,  and  should  also, 
by  the  use  of  apt  words,  on  the  face  of  the 
deposition,  make  it  apparent  that  he  has  done 
so,  yet,  there  is  no  provision  of  law  which  makes 
the  attestation  of  the  deposition  by  the  Msgis- 
trate,  in  the  presence  of  the  accused,  obligatory, 
and  the  provisions  of  s.  80  cannot,  therefore, 
apply  to  it,  S.  509,  Grim.  Pro  Code,  does  not 
enact  that  a  deposition  of  a  medical  witness 
shall  be  taken  and  attested  by  tte  Magistrate 
in  the  presence  of  the  accused.  What  it  provides 
is  that  the  deposition,  if  so  taken  and  attested, 
may  be  put  in  evidence  in  the  Sessions  trial. 
Therefore,  that  the  deposition  was  taken  and 
attested  by  the  Magistrate  in  the  presence  o! 
accused  cannot  be  presumed  under  s.  80  of  the 
Evidence  Act.  QUEBN-EMPRBSS  v.  POHP 
SINGH,  10  A.  174  =  A  W.N.  1888,  11.  (9  A  720, 
R.)    [Avpr.,  18  C.  129.] 

(342) — S.  80— Dying  declaration — Admissi- 
bility of  the  document.— Eeld,  that  s.  80, 
Evidence  Act,  had  no  bearing  on  the  question 
of  the  admissibility  of  a  statement  made  by  the 
deceased  as  a  dying  declaration,  the  Magistrate 
who  took  the  statement,  being  other  than  the 
committing  Magistrate  and  the  statement  not 
being  taken  in-  the  prtsenoe  of  the  accused; 
Held,  also,  that  the  document  itself  was  not 
relevant  to  prove  the  truth  of  the  facts  stated 
therein.  Hashim  v.  EMPRESS,  9  P.R.  1900, 
Cr.  =  P.L.R,  1900,  p.  59.  [Not  AppL,  1  Ind. 
Cas.  100;  D.,  4  P.W.R.  1909,  Cr.] 

(34.3)— S,  80— See  ACT  X  OF  1S73,  s.  5,  10 
C.P.L.R.  Cr.  16. 

(344)- S.  80— See  CONFESSION— GENERAL, 
2  P.R.  1893,  Cr. 

(345) — S.  80 — Presumption  as  to  confessions 
—See  Confession— CONFESSIONS  to  maqis- 

TRATES— ADMISSIBILITY,  ETC.,  1  L.B.R. 
340,  7  C.W.N.  220, 

(346)— S.  80  — See  CONFESSION— MISCEL- 
LANEOUS, 1  B.  219. 

(347)— 8.  80— See  CriM.  PRO.  CODE,  1898, 
ss.  164,  342,  364  and  533,  10  O.C  112  =  6  Cr 
L.J.  94, 

(348)— S.  80— See  FALSE  Evidence,  P.L. 
R.  1900,  Cr.  63. 

(349)— S.  80— See  Nos.  22,  331,  sup)ra. 

(350)— Ss.  80,  ^2— Dying  declaration-  Proof . 
— A  dying  declaration  is  not  admissible  in 
evidence  without  proof  that  the  deceased 
actually  made  the  declaration.  Even  if  it  bears 
a  Magistrate's  attestation,  it  is  not  admissible 
under  s.  80,  where  the  Magistrate  was  not  the 
committing  Magistrate.  The  person  who  took 
the  statement  should  be  subject  to  cross- 
examination  as  to  the  dying  man's  state  of 
mind  when  he  made  it,  and  as  to  other 
circumstances.  Reg.  v.  Fata  ADAJI,  11  B  H. 
C,  247.      [E.,  L.BR.  1872— 1892,  157.] 

(351) — Ss.  80,  91— Deposition  of  witness — 
Not  read  over  in  accused's  presence— In^dmis- 
sibilitv  in  evidence — See  Crim,  Pro.  CODE 
1898,  s,  360.  U.B.R.  1912,  1st  Qr.,  123  =  13  Cr! 
L.J.  669  =  15  Ind.  Cas.  985. 
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(352)— Ss.  80  and  114,  ill  (e)—Crim.  Pro. 
Code  (1882),  s.  509 — Admissibility  in  evidence 
cf  deposition  of  medical  witness — Magistrate's 
statements  as  to  circumstances  under  which 
deposition  was  taken — Effect. — To  render  the 
deposition  of  a  Civii  Surgeon  or  other  medical 
evidence  admissible  in  evidence  under  s.  509  of 
the  Grim.  Pro.  Code,  it  must  be  shewn  to  have 
been  taken  and  attested  by  the  Magistrate  in 
the  presence  of  the  accused.  These  facts  may 
be  proved  by  calling  the  committing  Magistrate 
or  any  other  person  who  was  present  at  the 
enquiry  before  him  and  is  able  to  testify  thereto. 
But  the  Court,  in  the  absence  of  such  evidence, 
is  not  bound  to  presume,  either  under  s.  80, 
or  s.  114,  ill.  (e)  of  the  Evidence  Act,  that  the 
deposition  was  so  taken  and  attested.  19  A.  720 
and  10  A.  174,  Appr.)  S.  80  of  the  Evidence 
Act  will  be  of  no  assistance  in  a  case,  under 
s.  509,  Crim.  Pro,  Code,  where  there  are  no 
"  statements  as  to  the  circumstances  under 
which  the  deposition  was  taken  purporting  to 
be  made  by  Sbe  person  signing  it .;  "  but  if  the 
Magistrate  records  a  statement  at  the  foot  of 
the  deposition  to  the  effect  that  the  deposition 
was  taken  and  attested  by  him  in  the  presence 
of  the  accused  and  ^igns  such  statement,  the 
Court  would  be  bound,  under  a.  60  of  the 
Evidence  Act.  to  presume  that  such  statement 
was  true,  and  to  admit  the  deposition  under 
s.  509,  Cnm.  Pro.  Code.  KacHaLI  HAUI  v. 
Queen-Empress,  i8  C  129.  (10  A.  174, 
Appr.) 

(353) -Ss.  80,  132— See  BRIBERY,  15  M.  63 
=  2  Weir  794. 

(354) — S.  81 — Scope  of  presumption  as  to 
printing  and  publication  of  newspaper — See 
LIBED.  10  M  L  T.  503=1911  2  M.W.N.  576  = 
12  Ind.  Cas.  961=12  Cr.   L.J.  585  =  36  M.  457. 

(355)-S.  81— See  CONFESSION— CONFES- 
SIONS TO  MAGISTRATES  —  ADMISSIBILITY, 
ETC..  9  C.LJ.  663  =  13  CW.N.  861  =  2  Ind. 
Cas.  681. 

(356)— S.  86— See  No.  1,  supra. 

(357)— S.  83— Sae  TELEGRAMS,  4  Ind.  Cas. 
240.  J 

(358)  —  S  9 1 — Summary  trial— Oral  evidence 
admis  ible  to  prove  depositions  of  witnesses. — 
In  ordiuary  cases,  a  Magistrate  trying  a  criminal 
charge  must  take  down  the  evidence,  and  then 
the  record  thus  made  is  the  only  admissible 
proof  of  what  was  said,  out  in  a  summary 
trial,  the  Magistrate  need  not  generally  record 
the  evidence,  and  where  no  obligation  is  laid 
upon  the  Judge  or  presiding  officer  by  hiw  to 
reduce  depositions  or  statements  to  writing, 
they  may  be  proved  by  the  presiding  officer  or 
by  persons  who  heard  them,  in  order  to  estab- 
libh  the  tact  that  ihey  were  made.  HOWARD 
V.  RUSTOMJI  DaD-^bhai,  Rat.  Un.  Cr.  C.  334 
=  Cr.  Bg   21  of  1887. 

(359)— S.  91  — S^a^enien^  before  constable — 
Admissibility  — D' position  before  Magistrate — 
Oral  evidence. — The  accused    was  charged  in 
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the  alternative  with  having  givn  false  evi- 
dence either  before  the  ch'ei  c  )nstable  in  a 
police  investigation  cr  bef  ,ra  a  Magistrate  in  a 
criminal  trial.  Held,  that  the  statement  made 
to  the  chief  constable  by  the  accused,  and 
reduced  by  him  to  writing,  was  not  admissible 
in  evidence  against  the  accused  ;  the  only  evi- 
dence as  to  such  statement  that  would  be  ad- 
missible for  the  purposes  of  sufh  a  ca-^e  as  the 
present  being  the  oral  te-ttimToy  of  the  cons- 
table, who  could,  however,  ref n  sh  his  memory 
by  referring  to  the  statement  reduced  by  him  to 
writing  ;  and  that  the  oral  evidence  of  the  con- 
tents of  the  accused's  deposition  at  the  trial 
before  the  Magistrate  was  inadmissible  under 
s,  91,  Evidence  Act.  The  deposition  itself  ought 
to  have  been  put  in,  and  the  prcctedmgs  in  the 
case  in  which  it  was  taken  ought  also  to  have 
been  put  in,  to  show  the  na  ure  of  the  proceed- 
ing in  which  the  evidence  was  taken.  QUEEN- 
Empress  v.  Bapu  NaRAN,  Rat.  Ua.Cr.  G. 
401  =  Cr.  Rg,  62  of  1888. 

(360) — S.  91— False  evidence  in  judicial 
proceeding — Dtposxtion  of  accwied  wlien  inad- 
missible—Civ- Pro  Code,  1877,  ss.  ISi,  133— 
Other  evidence  of  such  deps.tion,  — Where, 
with  respect  to  a  deposition  in  a  judicial  pro- 
ceeding, the  provisions  of  ss.  182  and  183  of 
the  Cnm  Pro.  Cede  of  1877  were  not  complied 
with,  such  deposition  wouH  t^e  inadmissible  in 
evidence  on  a  charge  of  giving  false  evidence 
based  on  such  deposition,  No  other  evidence 
of  such  deposition  would  be  ailmissible  under 
8.91  of  the  Evidence  ^ct.  EmpRRSSv.  MAYA- 
DEBGOSSAMI,  6  C.  762  =  8  C.L.R.  292.  [Not 
F.,  25  P.R.  1890,  Cr.;  E..  9  M.  224  =  2  Weir 
128.] 

(361) — S.  dl—  Conffssxons  —  Seco"dary  evi- 
dence, if  admissible. — Where  st^t  ments  made 
by  an  accused  person  are  inadmissible  in  evi- 
dence, secondary  evid.nce  of  tie  contents  of 
those  statements  are  inadm's  ible  also,  under 
s.  91,  Evidence  Act.  Per  Park'r,  J.  QUEEN- 
EMPRESS  V.  VIRAN,  9  M.  224  =  2  Weir  123. 

(362)— S.  91— Search  list,  value  of— Oral 
evidence. — A  search  list  is  not  evidence  of  the 
facts  stated  therein  and  s.  91  has,  therefore,  no 
application  to  it.  It  i-s  simply  a  decl.aration, 
not  an  oath  or  affirmation  oc  subj  ct  to  cross- 
examination,  made  by  a  police  officer  and  the 
persons  present  at  a  search,  that  certain  for- 
malities were  observed  and  certain  events  took 
place.  Oral  evidence  may,  therefore,  be  given 
as  to  what  took  place  at  the  time  ot  the  search. 
PUBLIC  PROSECUTOR  V.  SARABU  CHENNAYA, 
2  Weir  776.  \F.,  11  Cr.  L.J.  1^6  =  5  lud  Cas. 
438  =  7  M.L.T.  362.] 

(368) — S.  91 — Admission  of  auilt  wh'.le  d  part- 
mental  enqiciry  qmnq  on — Wliethtr  could  be 
proved  in  judicial  proceeding.-  One  S  stated  to 
a  Bench  of  MagiMtrato;-.  that  be  was  willing  to 
compromise  a  case  pending  in  their  Court  if 
the  opposite  party  paid  him  Rs  9.  seven  of 
which  were  paid  to  their  Pe?bk  ir.  The  Pesh- 
kar  was  sent  for  and  admii.ttd  having  received 
Rs.  5   from  S,  but  when  he  was  prosecuted  he 
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denied  the  receipt  of  money.  One  of  the 
Magistrates  was  examined  and  proved  the  con- 
feBsion.  Eeld,  that  the  statement  of  S.  was 
not  a  complaint  but  a  confession  of  guilt 
punishable  under  s.  161,  Penal  Code,  and 
should  have  been  recorded  like  a  confession. 
Eeld,  further  that  the  statement  of  the  Peshkar 
being  recorded  when  departmental  enquiry  was 
going  on  was  nf^t  a  m^ioter  required  by  law  to 
be  in  writing,  and  s.  91  of  the  Evidence  Aob 
had  no  application.  The  Magistrates  there- 
fore were    competenu   to  prove  the  confession. 

Haidar  Raza  v.  King  Emperor,  12  A.L  J. 
306  =  36  A.  222  =  1S  Cr. L.J.  569  =  25  Ind.  Gas. 
321. 

(364) — S.  91— Applicability  of,  when  writing 
is  not  evidence  of  matter  recorded — Search  list — 
Whether  excludes  oral  evidence  as  to  matters 
recorded  therein — Confession — Non-Compliance 
with  Government  order — Weight  to  be  attached 
to  Government  order — Question  whether  con- 
fession was  voluntary— Oral  evidence  to  prove  - 
Admissibility— Crim.  Pro.  Code,  s  167.— S.  91, 
Evidence  Act,  pre-suppnses  that,  where  a  cer- 
tain matter  is  requited  by  law  to  be  reduced  to 
writing,  the  writing  is  itself  evidence  of  the 
matter  so  reduced,  and  the  section  does  not 
apply  if  the  writing  is  not  evidence  of  the 
matter.  A  search  list  is  not  evidence  of  the 
matter  stated  therein  and  it  does  not  therefore 
exclude  oral  evidence  of  such  matter.  As 
regards  a  confession,  the  only  question  to  be 
determined  is  whether  the  confession  was  volun- 
tary or  not.  A  Government  order  prescribing 
rules  as  to  the  mode  of  recording  any  confession 
or  statement  under  s.  167,  Grim.  Pro.  Code,  has 
not  the  force  of  law,  and  failure  to  comply  with 
its  provisions,  though  it  might  be  a  circum- 
stance to  be  considered  in  deciding  the  question 
whether  a  confession  was  made  voluntarily  or 
not,  does  not  preclude  admission  of  evidence  to 
prove  the  character  of  the  confession.     PUBLIC 

Prosecutor  v.  sarabu  chinnayya,  33  M. 
413  =  8  Ind.  Cas.  809  =  11  Cr.  L.J.  716. 

(365)— 8.  91— See  ASSAULT,  3  L.B.R.  128. 

(366)— S.  91—  See  COMPLAINT  —  PROCE- 
DURE ON  RECEIPT  OF  COMPLAINTS,  L.B-R. 
1872     1892,  572. 

(367)— S.  91— See  CONFESSION— CONFES- 
SIONS TO  MAGISTRATES— ADMISSIBILITY, 
ETC.,  10,  B.H.C.  166,  9  M.  224  =  2  Weir  125. 

(368)— -S.  91— See  Crim.  PRO.  CODE.  1898, 
s,  103.  2  Weir  47  =  2  Weir  515. 

(369)— S.  91— See  Crim.  PRO.  CODE.  1898, 
ss.  103,  166,  8  Ind.  Gas.  178  =  8  M.L.T.  451  = 
11  Cr.  L.J.  576  =  '21  M.L-J.  281. 

(370) — S.  91 — Confession — Oral  evidence  not 
admissible— See  GRIM.  PRO.  CODE.  1898, 
88.288,364.  533,  11  A.L.J.  286  =  14  Cr.L  J. 
211=19  Ind.  Cas.  307  =  35  A.  260. 

(371)— 8.  91— See  CRIM.  PRO.  CODE,  1898, 
'as.  310,  343,  511,  28  C.  689  =  5  C.W.N.  670. 

(872)— 8.  91— See  FALSE  EVIDENCE,  1  L. 
B.R.  268,  54  P.R.  1887,  Cr. 
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(373)— S.  91— See  PENAL  CODE,  s.  193,  9 
Ind.  Cas.  262  =  12  Cr.  L.J,  44  =  9  M.L.T  325  = 
21  M.L.J.  411. 

(374)— 8.  91— See  Nos.  22.  140,  242,  351, 
supra. 

(375)— 8s.  91,  157— See  POLICE,  7  A.L.J. 
468  =  6  Ind.  Cas.  101. 

(376) — S.  92 — Application  of  the  section  to 
criminal  cases. — Pox,  C.J. — Where  a  party  to  a 
written  contract  institutes  a  criminal  proceeding 
against  another  party  to  such  contract  which 
involves  consideration  and  determiration  of 
what  the  contract  between  the  parties  was,  no 
evidence  of  any  oral  agreement  or  statement  is 
admissible  in  such  proceeding  ior  the  purpose  of 
contradicting,  varying,  adding  to  or  subtraot- 
ing  from  the  terms  of  the  written  contract, 
unless  such  oral  evidence  is  admissible  under 
one  or  more  of  the  provisos  to  s.  92  of  the 
Evidence  Act-  Eartnoll.  J. — 8  92  of  the  Evi- 
dence Act  should  not  be  held  to  apply  to 
crimiral  proceedings  in  that  the  real  prosecutor 
in  all  such  proceedings  is  the  King-Emperor 
who  is  ibe  head  of  the  State.  To  hold  other- 
wise would  lead  to  anomalies  and  injustice. 
Twomey,  J. — Where  there  is  a  private  pro- 
secutcr,  he  also  must  be  regarded  as  a  party 
for  the  purposes  of  s.  92  of  the  Evidence  Act. 
Reid  v.  SoHlaing,  8  Ind.  Cae.  952  =  11  Cr.L. 
J.  738  =  3  BuF.  L.T.  124. 

(377)  — S.  92— Promissory  note— Representa- 
tion of  intention  to  deliver  goods — Not  embodied 
in  prn-note — Oral  evidence  —  Admissibility — 
See  PENAL  CODE,  S.  420,  6  L.B.R.  38  =  13 
Ind.  Cas.  386  =  13  Cr.  L.J.  50  =  4  Bur.  L.T.  79{ 

(3781-8.  101— See  BURDEN  OF  PROOF,  Rat. 
Un.  Cr.  C.  779  =  Cr.  Rg.  43  of  1895. 

(379)— S-  105  —  Eight  of  private  defence- 
Evidence. —  Under  the  provisions  of  s.  105,  an 
answer,  setting  up  the  right  of  private  defence, 
must  be  supported  bj  evidence,  giving  a  full 
and  true  account  of  the  transaction  from  which 
the  charge  against  an  accused  person  arises. 
No  accused  person  can,  at  the  same  time,  deny 
committing  an  act  and  justify  it.  The  law 
does  not  admit  of  justification  by  putting 
forward  hypothetical  cases  ;  it  must  be  by  proof 
of  actual  facts.  In  re  JAMSHEER  SIRDAB.  1 
C.L.R.  62. 

(380)  — S.  105— PenaZ  Code,  s.  300  —Excep- 
tions und'^f  Penal  Code — Plea. — Unless  a  plea 
that  the  acts  with  which  an  accused  person  is 
charged  as  constituting  an  offence  came  within 
one  of  the  exception  named  in  the  Penal  Code, 
is  distinctly  taken  by  the  accused,  the  Court  is 
not  competent  to  infer  from  the  evidence  in  the 
case  that  any  such  exception  exists  in  favour  of 
the  accused.  Queen-EmPRESS  v.  CHAKAURI, 
A.  W.N.  1898,  209;  QUEEN-EmPRESS  v.  SUKHA 
A.W.N.  1898,  210. 

(381)— S.  105— Onus  ~  S^afemeni  of  witness 
and  of  accused  person  made  to  Police  Officer 
during  investigation  cannot  be  taken  in  evidence 
— Admissibility  ef  evidence  —  Special    diary — 
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Presumption — Crim.  Pro.  Code,  s.  162. — The 
burden  of  proving  the  existence  of  circumstances 
bringing  a  case  within  any  special  exception 
or  proviso  contained  in  any  part  of  the  Penal 
Code  is  upon  the  person  accused,  and  the  Court 
shall  presume  the  absence  of  such  circumstances- 
Statements  made  to  a  Police  Officar  by  witnesses 
during  investigation  and  reduced  to  writing 
oaonot  be  used  as  evidence  against  the  accused. 
Nor  can  the  statements  of  accused  persons 
under  arrest  made  to  a  Sub-Inspector  of  Police 
and  reduced  to  writing  and  put  in  a  special 
diary  be  used  against  the  accased.  EMPEROR 
V.  Chandan  Singh,  8  Ind,  Caa.  259  =  11  Cr. 
L.J.  612. 

(382)— S.  W5— Onus  that  game  is  game  of 
mere  skill— See  BEN.  ACT,  II  OF  1867,  ss.  10, 
11,  15  Cr.  L.J.  276  =  23  Ind.  Cas.  484. 

(383)— S.  105  —  See  BURDEN  OP  PROOF, 
Kat.  Un.  Cr.  C.  820  =  Cr,  Rg.  66  of  1895,  4  C. 
124  =  3  CL  R.  122. 

(384)— S.  105— See    DEFAMATION,  6  A.  220. 

(385)— S.  105— See  GRAVE  AND  SUDDEN 
PROVOCATION,  L.B.R.  1893—1900,  207. 

(.386)— 8.  105— See  INSANITY,  A.W-N.  1901, 
132. 

(387)— S.  105— See  Penal  Code,  s.  76,  7  A. 
L.J.  438. 

(388)— S.  105— See  PENAL  CODE,  s.  325,  8 
C.W.N,  714. 

(389)— S.  105  —  See  PRIVATE  DEFENCE, 
"right  of,  11  C.L.R.  232,   A.W.N.    1904,  113. 

■  (390)— Ss.  105  and  106— See  ACT  XII  OF 
1896,  ss.  3  (1)  in),  30,  51,  5  L.B.R.  52,  F.B.= 
2  Ind.  Cas.  543. 

(391)— Ss.  105, 114— Sec  PENAL  CODE.  ss.  11, 
34.  294-A,  15  Cr.  L.J.  243  =  23  Ind.  Cas.  195 
=  7  Bur.  L.T.  187. 

(392)— Ss-  105,  123,  124  and  125— See  DEFA- 
MATION. 4  P.W.R.  1910,  Cr. 

(393)— S.  106— See  C. P.  ACT,  XVIII  OF  1889, 
s.  84,  16C.P.L.R.  63. 

(394)- S.  106— See  PENAL  CODE,  s.  402,  23 
A.  124  =  A.  W  N.  1901.  16. 

(395) — S.  106.  ill.  {a)-— Presumption  arising 
out  of  character  and  circumstances  of  an  act — 
Burden  of  rebutting  such  presumption — Penal 
Code,  s.  373. — Where  the  character  and  the 
circumstances  of  an  act  committed  by  an 
accused,  charged  under  s.  373  of  the  Code, 
proved  that  the  accused,  a  prostitute,  bought 
two  girls,  about  a  year  old,  with  the  intention 
mentioned  in  the  section,  held,  that  it  was  for 
the  accused  to  prove  that  the  intention  was 
something  other  than  that  which  would 
evidently  be  suegested  by  the  character  and 
circumstances  of  the  act,  and  that  she  intended 
to  put  ofi  the  employment  of  the  girl  for  the 
purpose  of  prostitution  until  the  completion  of 
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the  sixteenth  year,  as  was  argued  on  her  behalf. 
Deputy  Legal  Remembrancer  v.  Karuna 
BAISTOBI,  22  C.  164.  [R  ,  23  A.  124  =  A.W. 
N.  1901,  16  C.P.L.R.  171.  J 

(396)- S.  106— See  NO.  390.  supra. 

(397) — S.  112 — Legitimacy— Preiumpticn — 
Non-access  —  Impotence—  Question  of  paternity, 
one  of  evidence  only. — The  presumption  created 
by  s.  112  of  the  Evidence  Act  can  only  be 
rebutted  by  proof  of  non-access,  and  to  prove 
non-access,  the  evidence  must  be  such  as  to 
exclude  all  doubt.  If  the  husband  has  had 
access,  adultery  on  the  wife's  part  will  not 
justify  a  finding  of  illegitimacy.  Proof  of  im- 
potence would  be  equivalent  of  proof  of  non- 
access.  Where  the  point  for  decision  is  one  of 
evidence,  (e.g.,  paternity)  only  the  case  would 
be  governed  by  s,  112  and  not  by  the  personal 
law  of  the  parties.  Tbe  question  of  a  child's 
paternity  is  not  one  of  succession,  inheritance, 
marriage,  or  caste  or  any  religious  institution 
or  usage,  within  the  meaning  of  s.  13  of  the 
Burma  Laws  Act.  1898.  NGA  TUN  E  v.  MI 
Chon,  U.B.R.  1914,  3rd  Qp.  23  =  26  lod.  Cas. 
996  =  16  Cr.  L.J.  84. 

(398)— S.  112— See  Cbim.  PRO.  CoDE,  1898, 
8.  488,  U.B.R.  1892—1896,  Vol.  I,  74. 

(399)— S.  112— See  MAINTENANCE,  18  B. 
468. 

(400)— Ss.  112,  132, 133  and  U6— Discharged 
co-accused,  whether  competent  to  testify — Value 
of  his  evidence— Crim.  Pro.  Code  (1898),  s.  209  (2) 
—  Discharge  of  accused  before  recording 
evidence  and  without  recording  reasons  therefor, 
whether  legal— Practice. — Where  two  persona 
were  sent  up  by  the  police  on  a  charge  of 
murder,  and  the  Magistrate  discharged  one  of 
them  even  before  recording  evidence  and  with- 
out recording  any  reasons  therefor,  but  sub- 
sequently examined  him  as  a  witness  in  the 
trial  of  the  other,  it  was  contended  that  the 
discharge  so  made  was  illegal  and  consequently 
the  evidence  of  such  discharged  co-accused  was 
inadmissible.  Beld,  the  evidence  of  such 
person,  whether  his  discharge  was  legal  or  not, 
was  admissible,  though  it  was  of  little  value. 
Per  Irwm,  J — The  Magistrate  certainly  had 
power  to  discharge  the  accused  as  he  did,  but 
he  should  have  then  and  there  recorded  his 
reasons  for  so  doing,  under  s.  209  (2)  of  the 
Crim.  Pro  Code.  It  is  difficult  to  s'ly  that  the 
omission  to  record  reasons  makes  the  order  of 
discharge  illegal.  But  in  any  case  such  a  defect 
would  not  make  tbe  evidence  inadmissible. 
AUNG  MIN  v-  KING-EMPEROR,  i  L.B.R. 
362  =  9  Cr.  L.J.  370.  (23  B.  213.  F,  ;  33 
C.  1353,  R.) 

(401)— S.  113— See  No.  218,  supra. 

(402) —  S.  114 — Presumption,valueof—Duiy 
of  pleader,  presumption  in  respect  of. — It  cannot 
be  accepted  as  a  rule  of  law  that  any  presump- , 
tion,  however  weak,  is  sufficient  to  sustain  the 
conviction  of  an  accused  psrson  unless  such  per- 
son be  able  to  give  direct  evidence  to  rebut  such 
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presumption.  It  may  no  doubt  be  said  that  it 
is  the  duty  of  a  pleader  carefully  to  examine 
all  applications  preheated  by  him  in  Court,  and 
it  m^iy  fairly  be  presumed  that  a  pleader  will 
generally  do  so.  But  it  is  manifest  that  the 
strength  of  such  a  presumption  depends  upon 
many  considerations,  REG.  v.  YESHWANT, 
Rat.  Un.  Cr.  C   113. 

(40.3) — S.  114 — Evidence  of  accomplice,  credi- 
bility of —'Conviction —  Validity, — By  s.  114,  the 
Court  may  presume  that  an  acoomplice  is 
unworthy  of  credit  unless  he  is  corroborated  in 
material  particulars.  Whore  the  statement  of 
an  accomplice  is  not  only  not  corroborated,  but 
is  distinctly  contradicted  by  the  evidence  in  the 
case,  it  is  not  worthy  of  credit.  QUBEN- 
Empress  v.  Lakshmayya  Pandaram,  22  M. 
491  =  2  Weir  746. 

(404) — S.  114 — Possession  of  stolen  property 
— Presumption.  — Frojn  the  possession  of  stolen 
property  soon  after  the  theft,  the  Court  may 
presume  that  the  person  in  possession  is  either 
the  thief  or  the  receiver  of  the  goods  knowing 
them  to  be  stolen.  A  most  important,  if  not 
the  most  important  oircumstaace  to  be  consi- 
dered in  dealing  with  the  presumption,  is  the 
length  of  time  which  has  elapsed  between  the 
loss  of  the  property  a'"'!  the  finding  of  it.  No 
definite  rule  can  bo  laid  down  as  to  the  precise 
time  which  is  too  great  to  make  it  necessary  for 
the  prisoner  to  account  for  his  possession. 
In  re    PUTHENVITTIL  alias  KARUMAN  KUZHI 

Krishna  NAYar,  2  Weir  489  =  2  Weir  777. 

(405) — S.  Hi— Possession  of  stolen  bullock — 
Presumption  as  to. — A  bullock  was  stolen  from 
a  pen  underneath  a  house  during  the  night. 
On  the  following  day,  the  accused  offered  to 
find  it,  if  he  were  given  Rs.  8.  On  receipt  of 
the  money,  the  accused  told  the  complainant 
where  the  bullock  was  to  be  found.  The  bullock 
was  just  tied  up  in  the  place  indicated  by  the 
accused.  Held  that  it  must,  from  the  circum- 
stances spoken  to,  be  presumed  that  the  accused 
was  in  possession  of  the  bullock  when  it  was 
tied  up  in  the  jungle,  from  which  possession, 
it  might  undoubtedly  be  presumed  that  he  was 
the  person  who  stole  the  animal.     DON  BE  v. 

Crown,  1  L.B.R.  332. 

(406)— S.  lU— Penal  Code,  ss.  379,  411— 
Presumption  of  law  arising  from  possession  of 
stolen  property, — Evidence  Act,  s.  114  (a). — 
The  prisoner  had  been  convicted  of  theft,  on 
the  ground  that  he  had  been  found  in  posses- 
sion of  the  stolen  property,  a  cooking  utensil, 
fourteen  months  after  the  theft.  Held  that 
the  long  interval  between  the  theft  and  the 
discovery  of  the  utensil  was  sufficient  to 
dissipate  the  ordinary  presumption  against 
the  prisoner  (s-  114,  Evidence  Act).  EMPRESS 
V.  KESHUB  DAT,    A.W.N.  1881,  155. 

(407) — S.  114 — Presumption — Discovery  of 
stolen  property — Theft  or  receipt  of  stolen 
property. — When  stolen  property  is  trarjed  to 
the    possession    of    an    accused  person    three 
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weeks  after  the  theft  took  place,  the  proper 
presumption  is.  not  that  he  was  one  of  those 
who  committed  the  theft,  but  that  he  received 
the  stolen  property  knowing  or  having  reason 
to  believe  it  to  be  such.  Whether  a 
presumption  of  theft  or  of  receipt  of  stolen 
property  should  be  drawQ  would  depend 
on  the  circumstances,  the  length  of  time 
that  has  elapsed  after  the  theft,  how  much 
of  stolen  property  is  found  in  the  possession 
of  the  person  in  question,  the  circumstances 
which  led  to  the  recovery  and  other  facta 
connected  with  the  discovery  of  the  property. 
The  discovery  of  stoleti  property  in  the  posses- 
sion of  an  accused  is  sufficient  without  more  to 
raise  the  presumption  that  he  received  the  pro- 
perty knowing  it  to  be  stolen.  SESSIONS  JUDGE 
OF  VlZ'\GAPATAM   V.  GORLE   K.-iNDUNGADU. 

t912  M.W.N. 97  =  13  Ind.  Gas.  828  =  13  Cr.  L.J. 
140. 

(408) — S.  114 — Presumption — Stolen  property 
found  in  possession  of  the  accused  next  morning 
— Thief  and  receiver  of  stolen  property — Legality 
of  joint  trial. — Where  burglary  was  committed 
at  night  and  stolen  property  was  found  in 
possession  of  the  accused  next  morning,  there 
was  a  presumption  that  he  was  one  of  the  men 
who  committed  the  theft. — Observation; — 
Where  the  receiving  of  stolen  property  is  a 
totally  separate  transaction  from  the  burglary 
in  which  the  property  is  stolen,  the  trial  of  the 
receiver  of  stolen  property  with  the  thief  would 
be  illegal.  Baiju  v.  KING  EMPEROR,  11  A.L. 
J.  94  =  18  Ind.  Gas.  684  =  14  Cr.  L.J.  124. 

(409) — S.  114 — Uncorroborated  testimony  of 
accomplice — Value  and  effect — Statement  by  a 
deceased  person  who  was  himself  an  accomplice — 
Admissibility.^ Per  Abdur  Rahim,  J. — When 
there  is  no  sufficient  corroboration  of  the 
testimony  of  an  accomplice,  a  conviction  should 
not  be  based  on  such  evidence.  (14  B.  115,  Bel. 
on).  Per  Abdur  Rahim  and  Ayling,  J  J, — A 
statement  of  a  deceased  accomplice  (not  cross- 
examined),  which  was  not  made  in  the  presence 
of  the  accused,  can  add  little  or  nothing  to  the 
other  evidence  in  the  case.  Per  Ayling,  J. — 
While  the  discredit  involved  in  the  character  of 
an  accomplice  is  a  point  which  should  always 
be  borne  in  mind  by  a  Court  in  appraising  the 
evidence  of  such  a  person,  yet  the  degree  of 
discredit  will  vary  enormously  in  difierent  cases 
according  to  the  nature  of  the  oSenoe,  and  of  the 
witness's  complicity  therein.  It  is  only  one  of 
several  factors  which  have  to  be  considered  in 
deciding  whether  his  evidence  should  be  believed 
or  not  ;  where  a  Court,  after  giving  full  weight 
to  this,  and  other  considerations,  decides  that 
the  evidence  is  true,  it  is  not  only  open  to  it  to 
convict  on  that  evidence,  but  it  is  its  duty  to  do 
so.  (9  Ind.  Cas.  897,  F.\  5  W.R.  80,  Cr.,  9  A. 
528,  7  Bom.  L.R.  969,  27  M.  127,  Rel.  on).  Per 
Sanharan  Nair,  -J. — A  conviction  based  on  the 
uncorroborated  testimony  of  an  accomplice  ia 
not  illegal,  though  it  should  not  be  accepted 
unless  for  special  reasons.  Per  Ayling,  -J. — The 
payment  of  a  bribe  to  a  public  ofifiuial  must 
always  be  wrong  act,  but  the  circumstances  of 
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a  case  may  be  such  as  to  render  the  immorality 
of  a  very  venial  description.  In  re  TALARI 
Narainsawmi,  9  M.L.T.  503  =  9  Ind.  Cfis.  978 
=  12Cr.L.J.  170. 

(410)— S.  114 — Accomplice  —  Suspected  parti- 
cipator in  crime  appearing  as  prosecution  witness, 
statement  of ,  weight  of — Presumption— S.  302. 
Penal  Code. — A  prosecution  witness,  against 
whom  there  is,  apart  from  his  own  statement, 
ground  for  suspicion  that  he  was  himself  a 
participator  in  the  very  crime  for  which  the 
accused  are  on  their  trial,  though,  strictly 
speaking,  not  an  "accomplice,"  s'amis,  in  view 
of  the  provisions  of  s.  114  of  the  Evidence  Act, 
practically  on  the  sami^  basis  aa  an  "  accom- 
plice." Therefore  a  conviction  ought  not  to  be 
based  on  the  sole  uncorroborated  testimony  of 
such  a  witness.  (17  G.  642,  R.).  The  principle 
laid  down  by  s.  114  of  the  Evidence  Act  is  one 
of  a  very  wide  application,  which  covers  not 
merely  the  particular  instances  given  in  the 
illustrations  to  the  said  section,  but  all  sorts  of 
the  analogous  cases  in  which  the  actual  facts 
are  distinguishable  from  the  facts  presumed  by 
any  one  of  the  illustrations,  but  are  equally 
amenable  to  the  general  principle  enunciated 
by  the  section  itself.  RUSTOM  SINGH  v.  EM- 
PEROR, 15  Cr  L  J   410  =  24  Ind.  Cas.  146. 

(411)— S.  114— See  ACT  III  OF  1867,  S,  6. 
A.W.N.  1884,  291. 

(412)— S.  114 -See  GRIM.  PRO.  GODE,  1898, 
s.  196,  7  C.L.J.  49  =  7  Or.  L.J.  10  =  35  C.  141 
=  2  M.L.T.  500. 

(413) — S.  114 — Possession  of  deceased's  blood- 
stained ornaments  and  clothes — Presumption 
of  being  murderer — Value  of  circumstantial 
evidence.— See  GRIM.  PRO.  CODE,  1898,  s.  307, 
17  G.W.N.  1077  =  14  Gr.  L.J.  556  =  21  Ind.  Gas. 
156. 

(414)— 8.  114— See  PENAL  GODE,  s.  225-B  , 
BG.W.N.  845. 

(415) — S.  114 — Judge's  knowledge  of  notorious 
facts  of  social  life  of  particular  communities — 
Presumption.  —See  PENAL  CODE,  ss.  372,  373, 
13  M.L.T.  131  =  24  M.L.J.  211  =  14  Gr.  L.J. 
33  =  18  Ind.  Cas   257. 

(416)— S.  114— See  PENAL  GODE,  s.  457, 
A.W.N.  1882,  224. 

(417)— S.  114— See  STOLEN  PROPERTY,  A. 
W.N.  1887,  281,  3  M.L.T.  30  =  7  Cr,  L.J.  30,  6 
G.PL.R.  29.  Gr.,  12G.P.L.R.  5  Gr.,  6  A.  224  = 
A.W.N.  1884,  55. 

(418)— S.  114— See  THEFT— MISCELLANE- 
OUS, L.B.R.  1893—1900,  279  and  507. 

(419)— 8-  114— See  TRIAL  BY  JURY,  Rat- 
Un.  Cr.  C.  840  =  Cr.  Rg.  10  of  1896. 

(420)— S.  114  (a) — Power  of  Appellate  Court 
to  take  additional  evidence — Penal  Code,  s.  411 
— Dishonestly  receiving  or  retaining  stolen 
property — Article  of  email  value — Recent  posses- 
sion—Burden of  proof.— See  Grim.  PRO.  CODE, 
1898,  ss.  428,  540,  8  M.L.T.  418  =  8  Ind.  Cas. 
145  =  1910  M.W.N.  419. 
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(421)— S.  114— See  NOS.  9.  11,  12.  44.  136» 
1-38,  218  to  222,  337,  352,  391,  supra,  and  Nos. 
525,  526,  527,  infra. 

(422)— Ss.  114  and  bi— Penal  Code,  ss.  411, 
414 — Husband  and  wife — Presumption. — The 
two  accused  in  this  case  were  husband  and  wife, 
and  both  were  in  possession  of  the  stolen  pro- 
perty within  such  a  short  time  of  the  theft 
as  to  raise  the  usual  prima  facie  presumption 
against  them  of  being  concerned  in  such  theft, 
Held,  that  the  general  presumption  that  a  wife 
acts  under  the  influence  and  control  of  her 
husband  was  applicable  to  the  present  case,  and 
that  consequently  the  guilt  of  the  wife  must  be 
confined  to  the  offence  of  assisting  her  husband 
by  dishonest  possession  or  dishonest  disposal  of 
the  stolen  property  under  ss.  411  or  414.  I. P.O. 
Ml  Myit  V.  Queen-Empress,  D.B.R.  1897- 
1901,  Yol   I,  171. 

(423)— Ss.  114,  133— Evidence  of  accomplice— 
Corroboration— Practice — Evidence  of  persons 
bribing  public  servants — Its  nature. — Per  Bird- 
wood,  J. — A  conviction  is  not  illegal  merely 
because  it  proceeds  upon  the  uncorroborated 
testimony  of  an  accomplice.  Such  evidence^ 
being  admissible,  furnishes  as  legal  a  basis  for 
a  conviction  as  any  other  evidence  which  is 
admissible.  The  omission  to  follow  the  estab- 
lished rule  of  practice  as  to  the  corroboration  of 
such  evidence  does  not  constitute  an  error  in 
law.  But  where  the  character  of  the  evidence 
relied  on  by  the  prosecution  was  not  of  a  kind 
to  warrant  the  refusal  of  the  Judge  to  apply  to 
the  case  the  maxim  enunciated  in  illus.  (b)  of 
s.  114,  Evidence  Act,  a  conviction  on  the  un- 
corroborated testimony  of  an  accomplice  is  not 
legal.  Per  Jardine,  J- — So  long-established  a 
rule  of  practice  as  that  which  makes  it  prudent, 
as  a  general  rule,  to  require  corroboration  of 
accomplices,  cannot,  without  great  danger  to 
socipty,  be  ignored  by  the  Magistrates  and 
Sessions  Judges,  simply  because  s.  133,  Evidence 
Act,  declares  that  a  conviction  is  not  illegal 
merely  because  it  proceeds  upon  the  uncorrobo- 
rated testimony  of  an  accomplice.  The  Courts 
should  give  proper  effect  to  the  provision  of 
s.  114,  illus.  (6).  The  rule  in  s.  114,  illus.  (6) 
and  that  in  s.  133  are  part  of  one  subject  and 
both  are  found  in  most  of  the  great  judgments; 
and  neither  section  is  to  be  ignored  in  the 
exercise  of  judicial  discretion,  The  illus.  [b)  to 
s.  144  is  the  rule,  and  when  it  is  departed  from, 
the  Court  should  show,  or  it  should  appear  that, 
the  circumstances  justify  the  exceptional  treat- 
ment of  the  case.  Evidence  of  persons  who 
subscribed  to  a  fund  for  the  purpose  of  bribing 
certain  public  servants  is  only  evidence  of 
accomplices  in  a  charge  of  bribery  against  the 
public  servant.  QUEEN  EMPRESS  v.  CHAGAN 
Dayaram,  14  B.  331.  [R.,  19  B  51.  20  B. 
394.  26  B.  193  =  3  Bom.  L.R.  694,  33  G.  649  = 
10  CW.N.  669,  35  M.  247  =  13  Cr.L.J.  305  = 
14  Ind.  Cas.  849  =  22  M.L.J.  490  =  11  M.L.T.  1 
=  1912  M.W.N.  207,  13  Cr.L.J.  352=14  Ind, 
Cas.  896  =  12  M.L.T.  1  =  1912  M.W.N.  549  =  35 
M.  397,  L.B.R.  1893—1900,  70,  1  L.B.R.  29. 
Rat.  Un.  Cr.  C.  720,  746,  750,  806,  844  ;  D., 
27  C.  144.] 
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(424)— Ss.  114, 133— Evidence  of  accomplice— 
Corroboration, — Although  under  ordinary  oir- 
oumstanoes,  corroboration  of  an  accomplice 
must  be  afforded  by  independent  evidence,  the 
substantive  rule  of  law  is  that  a  conviction  is 
not  illegal  merely  because  it  is  based  on  the 
uncorroborated  evidence  of  an  accomplice. 
Queen-Empress  v.  Nga  Tun  Baw,  U.B.R. 
1897-1901,  Vol.  I,  173.  (21  W.R.  Or.  69.  9 
A.  528,  554,  B.) 

(425) — Ss.  114.  133— Limitation  to  rule  as  to 
accomplice  evidence. — The  general  rule  under 
which  the  evidence  of  accomplices  is  discredited, 
must,  as  the  illustration  given  in  the  Evidence 
Act  shows,  be  subject  to  the  qualification  that 
the  less  heinous  the  offence  aisclosed,  the  less 
liable  would  the  evidence  of  the  accomplice  be 
to  suspicion  and  discredit.  Gambling  is  not  an 
offence  so  grave  as  entirely  to  deprive  the 
evidence  of  an  accomplice  therein  of  credibility. 
Emperor  v.  Lakhamsi,  6  Bom.  L.  R.  1091  = 
29  B.  264. 

(426) — Ss.  114,  133 — Evidence  of  accoviilice 
—  Corroboration. —  Although,  as  a  matter  of 
law,  corroboration  is  not  necessary  to  convict 
an  accused  person  on  the  evidence  of  an  ac- 
complice, an  accomplice  should,  as  a  rule,  be 
presumed  to  be  unworthy  of  credit,  unless  he 
is  corroborated  in  material  particulars,  except 
where  there  are  special  oircuna'Stances  in  a 
particular  case  to  disregard  the  rule.  iLAHI 
Bakhsh  v.  Empress,  16  P.R.  1886,  Or. 

(427)— Ss.  114,  133— Evidence  of  accomplice 
uncorroborated — Value  of  such  evidence — Con- 
viction based  on  such  evidence — Truth  of  evi- 
dence to  be  tested. — In  a  case  of  kidnapping 
followed  by  murder,  the  uncorroborated  evidence 
of  an  accomplice,  whose  sbare  in  the  crime  was 
almost  as  bad  as  that  of  any  of  those  who  took 
part  in  it,  was  the  only  evidence  against  those 
implicated  in  the  crime  :  Held,  that  a  con- 
viction based  on  such  evidence  is  not  illegal,  if 
the  Court  is  satisfied  after  mature  consideration 
that  the  accomplice  has  spoken  the  troth  : 
Held,  also  that,  though  the  terms  of  s.  133  of 
the  Indian  Evidence  Act  suggest  that  a 
conviction  based  upon  evidence  of  the  kind 
above  referred  to  is  to  be  regarded  as  excep- 
tional, and  though  according  to  illus.  (6)  in 
s.  114,  the  Court  may  presume  that  an  accom- 
plice is  unworthy  of  credit  unless  he  is  corro- 
borated in  material  particulars,  the  Court  must 
carefully  test  the  truth  of  the  uncorroborated 
evidence  of  an  accomplice  and  must  search  for 
the  motives  which  have  prompted  him  to  say 
what  he  said  and  for  the  circumstances  which 
led  up  to  his  disclosures,  and  that  the  evidence 
must  be  subjected  to  the  most  rigid  tests  in  the 
endeavour  to  ascertain  the  true  facts.  Nga 
Po  CHIT  V.  Emperor,  9  Ind.  Caa.  778  =  12 
€r.  L.J.  132. 

(428)— Ss.  114, 133— Evidence— Accomplice— 
Corroboration— Murder — Evidence  Act,  ss.  114, 
Illus.  {b)  and  133 — Discrepancies  between  the 
statements  of  witnesses  before  the  Police  and 
Court. — Held,  that  it  is  an  established  principle 
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of  law  and  practice  that  no  accused  can  be 
convicted  on  the  bare  testimony  of  an  accim- 
plice,  unless  it  has  been  corroborated  by  in- 
dependent reliable  evidence  in  material  pirti- 
culars  directly  connecting  the  accused  with 
commission  of  the  crime.  So  where  material 
discrepancies  occur  between  the  statements  of 
the  corroborating  witnesses  before  the  Police 
and  their  depositions  in  the  Court,  either  of 
inquiry  or  trial,  there  is  no  corroboration  and 
consequently  the  prosecution  must  fail.     AMaR 

Das  v.  Crown,  36  P.W.R.  1910,  Cr.  =  8 
Ind.  Cas.  193  =  11  Cr.  L.J.  580. 

(429)— S.  114  (a)— Possession  of  stolen  pro- 
perty—Presumption.— The  Court  may  presume, 
from  the  possession  of  stolen  property,  that  the 
possessor  is  either  the  thief  or  has  received  it 
knowing  is  to  be  stolen  property,  unless  the 
possession  is  accounted  for.  Where  the  posses- 
sion of  property,  stolen  some  years  before,  is 
reasonably  and  circumstanti^^lly  explained, 
such  explanatiou  should  not  be  rejected  merely 
because  it  is  unproved.  TABU  v.  EMPRESS. 
15  P.R.  1891,  Cr.  (31  P.R.  1879,  Cr..  18  P. 
R.  1884,  Cr.,  46  P.R.  1887,  Cr.,  39  P.R.  1881, 
Cr.,  25  P.R.  1883.  Cr.,  13  P.R.  Ifc67,  Cr.,  and 
15  P.R.  1875,  Cr.,  B.) 

(430) — S.  114  (a) — Uncorroborated  evidence 
of  accomplice,  conviction  based  upon. — As  a 
rule  it  is  unsafe  to  convict  on  the  uncorroborat- 
ed evidence  of  one  accomplice,  and  the  evi- 
dence of  one  accomplice  is  not  sufficient 
corroboration  of  that  of  another  to  justify  a 
conviction.  But  there  may  be  circumstances, 
such  as  where  previous  concert  by  the  infor- 
mers is  highly  improbable,  in  which  the 
agreement  in  their  stories  together  with 
corroboration  which  is  afforded  by  the  circum- 
stance that  those  stories  cannot  have  been 
arranged  between  them  beforehand,  must  be 
taken  into  account,  QueeN-EMPRESS  v. 
NINGAPPA,  2  Bora.  L.R.  610. 

(431)— S.  114,  Illus.  ia)  —Presumption— Pos- 
session of  stolen  ornaments,  six  months  after 
dacoity—No  explanation,  effect  of. — Where, 
more  than  six  months  after  the  dacoity,  some 
ornaments  (consisting  of  a  pair  of  bangles,  a 
frontlet  and  ear-rings)  were  found  in  tbe  posses- 
sion of  the  accused,  held,  that,  having  regard 
to  the  nature  of  the  ornaments,  which  were  of 
common  description,  and  were  likely  to  pass  from 
hand  to  hand,  the  case  was  not  covered  by 
s.  114,  illus.  (a)  of  the  Evidence  Act,  and  the 
accused  should  not  have  been  called  upon  to 
explain  their  possession.  EMPEROR  v.  SUGHAR 
SINGH.  3  A.LJ  808  =  A.W.N.  1906.  314  =  1 
Cp.L.J.  436  =  29  A.  138  =  1  M.L.T.  449.  (6  A. 
224,  11  C.  160,  B.) 

(432) — S.  114  {a) — Possession  of  stolen  property 
by  a  deaf-mute — Presumption. — Where  a  deaf- 
mute  was  found  in  possession  of  stolen  property 
a  week  after  the  theft,  held  in  the  special  cit 
cumstances  of  the  case,  the  presumption  autho 
rised  in  s.  114  (a)  of  the  Evidence  Act  canno 
be  applied.  CoMYAN  v.  EMPEROR,  1914  M 
W.N.  82i  =  lS  CrLJ.  578  =  25  lud.  Caa.  330 
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(433) — S.  114  (6) — Evidence  of  accomplice — 
Admissibility— Corroboration — Accomplices, who 
are — Witness  to  payment  of  bribe — Bribery — 
Indian  Penal  Code  (Act  XLV  of  1860),  s.  161. 
— It  is  generally  unsafe  to  convict  an  accused 
person  on  the  testimony  of  his  accomplices, 
unless  they  are  corroborated  in  material  parti- 
culars connecting  the  accused  with  the  oSence. 
But  this  rule  does  not  apply  to  all  persons,  who 
technically  come  within  the  category  of  accom- 
plices. The  particular  circumstances  of  each 
case  will  affect  its  application  and  no  general 
rule  can  be  Uid  down  on  this  point,  When  the 
accomplices  were  persons,  who  paid  the  bribe 
to  a  public  servant,  accused  under  s.  161, 
Indian  Penal  Code — not  of  their  free  will  but 
rather  of  necessity — and  particularly  when  they 
did  not  strive  to  save  themselves  by  throwing 
the  blame  for  the  ofience  upon  the  accused  and, 
furthermore,  it  appeared  that  their  guilt,  such 
as  it  was,  was  not  used  as  an  instrument  to  in- 
duce them  to  give  evidence  ;  held,  that  their 
testimony,  even  without  corroboration,  might 
justify  the  conviction  of  the  accused.  At  any 
rate,  their  evidence  would  require  a  much 
slighter  degree  of  corroboration  to  establish 
their  credit  than  would  be  the  case,  if  they  were 
entirely  voluntary  accomplices  in  the  oSences 
which  they  spoke  to.  Witnesses  to  the  payment 
of  bribes  are  not  accomplices,  unless  they  co- 
operated in  the  payment  of  the  bribes  or  were 
instrumental  in  the  negotiations  for  the  pay- 
ment, DEONANDAN  PERSHAD  SINGH  v. 
EMPEROR,  10  CW.N.  669  =  33  C.  649  =  3  Cr. 
L.J.  432.  (-26  B.  193.  Appr.;  27  C.  925,  R.;  27 
W.R.  Cr.  L.  55,  D  ;  27  G,  144,  F.)  [F.,  12  C.W. 
N,  140  =  6  Cr.L.J.  434.] 

(434) — S.  114,  Illus.  (b) — Accotnplice  evidence 
— Presumption  in  tllus.  ib)  when  not  applicable 
— Revision. — In  cases  where  the  act  of  the  ac- 
complice imports  no  great  moral  delinquency, 
the  presumption  enacted  in  s.  114,  illus.  {b), 
does  not  apply.  This  is  recognised  as  a  con- 
aideration  controlling  or  rebutting  that  pre- 
sumption in  the  second  explanatory  illus.  (6) 
to  that  section.  The  rule  as  to  corroboration 
being  necessary  to  accomplice  evidence  being 
only  one  of  practice,  a  Court  of  revision  will 
not,  unless  under  exceptional  circumstances, 
interfere  in  cases  where  the  rule  has  not  been 
adhered  to.  CROWN  v.  ISARDAS.  6  S,L.R. 
106  =  17  Ind.  Cas.  79  =  13  Cr,  L.J.  767. 

(435)  — Ss.  114  (6),  133  — Scope  and  appli- 
cability of. — Illustration  (b)  to  s.  114  directs 
attention  to  the  general  principle  that  it  is 
unsafe  to  convict  on  the  evidence  of  accomplices, 
unless  corroborated  in  material  particulars. 
But  along  with  this  principle  must  be  borne  in 
mind  the  qualifications  contained  in  the  further 
illustration  which  the  Court  is  directed  to  con- 
aider  when  determining  whether  the  general 
maxim  does  or  does  not  apply  to  a  particular 
case.  They  show  that  all  persons  coming 
technically  within  the  category  of  accomplices 
caDDot   be    treated  as  on    precisely  the  same 
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footing ;  and  no  general  rule  on  the  subject  can 
be  laid  down.  KING-Emperor  v.  MaLHAR, 
28  B,  193  =  3  Bom.  L.R.  694.  [E.,  33  C.  649 
=  10  C.W.N.  669  =  3  Cr,  L.J.  452,  35  M.  247 
=  13  Cr.L.J.  305  =  14  Ind.  Cas.  849  =  11  M.L.T. 
1  =  1912  M.W.N.  207  =  22  M.L.J.  490  =  35M. 
397  =  13  Cr.  L.J.  352  =  14  Ind.  Cas.  896  =  12  M, 
L  T.  1  =  1912  M,W,N.   549  =  6Bom.  L.R.  443.] 

(436)— Ss.  114,  illus.  (b),  ISS—'  Accomplice,' 
meaning  of  the  word — Person  helping  the  accused 
in  disposing  of  the  corpse  of  person  murdered, 
whether  an  accomplice — I  P.C,  ss.  201,  202 — 
Accomplice    evidence   —  Practice. — The     term 
"  accomplice  "  signifies    a   guilty    associate   in 
crime ;    or,  when   the   witness   sustains  such  a 
relation    to  the   criminal   act  that    he  could  be 
jointly   indicted    with   the   accused,   he   is  an 
accomplice.     Per  Subrahmania  Ayyar,  J. — The 
evidence   of   a    witness,   who    has   helped    the 
accused   to   conceal    the   corpss  of   the   person 
murdered  or  has  omitted  to  give  information  of 
the  murder  of  which  he  was  aware,  should  not 
be  regarded  and  tested  as  that  of  an  accomplice 
and    need    not    be    corroborated    in    material 
particulars  for  acting  upon  it.    The  case  against 
an    accused   person    who    was   convicted   by  a 
Sessions   Judge    of   murder   entirely   depended 
upon    the   evidence    of    the   first    prosecution 
witness,  a   young   man  of   18,  who  said  he  was 
present  when  the  accused  committed  themurder 
of  a  cooly  woman,  and  saw  him  in  disposing  of 
the  body  by  throwing  it  into  a  cholam-pit,  where 
it  was  found  some  16  days  later,  upon  informa-- 
tion  given  by  him  15  days  after  the  murder.  He 
deposed  that    he  worked   for  the  accused  and 
that  the  dece^ised  woman,  also  a  servant,    be- 
come enciente  by  him.     She  hid  been  frequently 
asking  the   accused  for  money  and   would  not 
leave,  unless    money  was  given  her.     On   the 
date  of  the  murder,  the  deseased  came  to  the 
accused's    garden    and    asked    for  money  and 
threatened  to  complain  to  the  Pattagar  and  hia 
relations  and  disgrace  him  if  he  did  not  pay  her. 
On  the  evening  of  that  day  the   accused  took  a 
crow-bar    from     the    witness.     At    night,    the 
witness  heard  a  cry,  hid  himself  in   cholam  and 
saw  the  accused  beating  the  woman   and  strik- 
ing her  on  the    head  with    the   crow-bar.     The 
witness  having  refused  to  help  the    accused   in 
disposing  of  her  d'ad  body,  the   latter    dragged 
it  alone  to  the  cholam-pit  and  threw  it  into  the 
pit.     Next  morning   the  accused  came  to  the 
place  where  the  witness  was   lying   and    threa- 
tened that,    if    he  disclosed  the    murder,    he 
would  be  murdered,     A  quarrel,    subsequently, 
arising  between  the    witness  and  the  accused, 
the  former  reported  the  fact  to    the    brother  of 
the  deceased    and    also  to    the  StationHouse 
Officer,     Held,    by    Subrahmania  Ayyar  and 
Bhashyavi  Ayyangar,  JJ.  {Boddam,  J.  contra), 
that  the  witness  could   nrt    be   regarded  as  an 
accomplice  in  the  crime  of  murder,  and  the  fact 
that  he  helped  the  accused  in   disposing   of  the 
dead  body  after  murder  would    make   him  only 
liable  to  be  convicted   under    ss.  201  and  202, 
Penal    Code,    but    would  not    make    him   an 
accomplice    in     the    murder.     What    is     laid 
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dowQ  ab  to  the  untrustworthiaess  of  uncorro- 
borated accomplice  testimony  is  not  a  pre- 
sumption, in  the  strictly  legitimate  sense 
of  the  term,  in  the  law  of  evidence;  in  other 
words,  it  is  not  a  rule  of  law  which  throws 
upon  the  party,  against  whom  it  works,  the 
duty  of  going  forward  with  the  evidence,  but 
is  only  a  precept  of  caution,  followed  indeed  by 
constant  practice  in  charging  juries  and  never 
to  be  lost  sight  of  in  fstimatiug  the  weight  due 
to  such  tainted  testimony.  To  claim  for  it  a 
greater  potency,  in  the  face  of  s.  133  of  the 
Evidence  Act,  would  be  to  introduce  an  artificial 
scale  of  credit  -  Per  Subrahviania  Ayyar,  C.J. 
— The  presumption  allowed  by  ill.  (6)  of  s.  114 
that  an  accomnlice  is  unworthy  of  credit  unless 
he  is  corroborated  in  material  particulars,  has 
become  a  rule  of  practice  of  almost  universal 
application.  Judges  now  in  their  charge  usual- 
ly tell  a  jury  that,  under  ordinary  circumstan- 
ces, it  is  unsafe  to  convict  on  such  evidence 
without  the  substantial  corroboration  of  in- 
dependent evidence.  A  Judge  who  combines 
the  functions  of  Judge  and  jury  is  equally 
bound  to  scrutinise  accomplice  evidence  with 
great  care  and  to  conf^ider  whether  there  is  any 
corroborating  evidence  when  the  main  evidence 
is  of  an  accomplice  character. — Per  Boddam, 
J. — In  regard  to  the  testimony  of  accomplices 
or  participes  cHrninis,  there  is  no  doubt  of  the 
maxim  that  an  accomplice  is  unworthy  of 
credit,  unleas  he  is  corroborated  in  material 
particulars  ;  this  re^ts,  not  on  any  rule  of  law, 
but  only  "  on  a  rule  of  practice  which  has 
become  so  hallowed  as  to  be  deserving  of 
respect."  But  there  is  no  authority  whatever 
in  English  Liiw  which  warrants  the  exteusion 
of  the  maxim  to  persons  who  are  not  accom- 
plices. A  Judge,  when  there  is  no  special 
circumstance  which  would  induce  him  to  give 
credit  to  the  evidence  of  an  accomplice  and 
convict  the  accused  on  his  sole  uncorroborated 
testimony,  m^ty,  under  a.  298  f2),  Grim.  Pro. 
Code,  express  such  opinion  to  the  jury  and  in 
that  sense  advise  them  to  acquit  the  prisoner. 
— Per  Bhashyam  Aiyangor,  J.  Ramasami 
GOUNDAN  v  Ebiperob  27  M.  271  =  2  Weir 
803=--14  M.L.J.  2i6.  [R.,  8  Cr.  L.J.  191,  13 
Cr.  L.J.  305  =  U  Ind.  Cas  819  =  1912  M.W.N. 
207  =  22  M.L.J.  490=11  M.L.T  1=35  M.  247, 
35  M.  397  =  1912  M  W.N.  .549  =  12  M.L.T.  1  = 
13  Cr.  LJ.  352  =  14  liid.  Cas.  896,  9  Ind-  Cas. 
978.  10  M.L.T.  84  =  21  M.L  J.  283=1911  M.W. 
N.  327  =  9  Ind.  Cas.  897,  1  S.L.E.  73. j 

(437)— Ss.  114,  ill  (b),  and  I'dB— Evidence  of 
accomplice — Corroboration — S.  161,  I.P.C- — 
When  High  Court  would  interfere  in  revision. — 
By  the  law  both  of  India  and  England,  the  evi- 
dence of  an  accomplice  is  admissible,  and  a 
conviction  is  not  illegal  merely  because  it  pro- 
ceeds upon  the  uncorroborated  testimony  of  an 
accomplice.  But  the  presumption  that  he  is 
unworthy  of  credit  unless  he  is  corroborated  in 
material  particulars,  has  become  a  rule  of 
practice  of  almost  universal  application.  In 
the  present  case,  Scott,  J.,  differed  from  Jardine 
and  Bayley,  J  J.,  and  held  that  the  testimony 
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of  persons  who  gave  bribes  to  a  public  officer 
was  sufficient  to  convict  the  public  officer,  as 
the  ordinary  ground  for  doubting  the  evidence 
of  an  accomplice — to  wit,  that  they  will  try  to 
throw  the  guilt  upon  others — did  not  apply  to 
the  case,  as  they  were  not  subject  to  any  accu- 
sation whatever.  Held  by  Jardine  and  Bayley, 
JJ. — The  conviction  of  the  accused  was  illegal, 
as  there  was  no  evidence  to  corroborate  the 
testimony  of  the  accomplice,  and  the  accused 
was  prejudiced  by  the  course  adopted  by  the 
Magistrate,  and  that  there  was  such  a  failure 
of  justice  as  would  justify  the  interference  of 
the  High  Court  in  revision.  QUEEN- EMPRESS 
V.  MagaNLAL,  14  B.  115.  [R.,  14  B.  331,  26 
B.  193  =  3  Bom.  L.R.  694,  33  C.  649  =  10  C.W. 
N.  669,  27  M.  271  =  14  ML.  J.  2'i6  =2  Weir  803, 
35  M.  247  =  22  M.L.J.  490=11  ML.T.  1  =  1912 
M.W.N.  207  =  13  Cr.  L.J.  305.  35  M.  397  =  13 
Cr.  L.J.  352  =  14  lud  Cas.  896  =  12  M.L.T.  1  = 
1912  M.W.N.  549,  12  Cr.L  J.  150  =  9  Ind.  Cas. 
897-21  M.L.J.  283=  10  M.L.T.  84  =  1911  M. 
W.N.  327,  12  Cr  L.J  170  =  9  Ind.  Cas.  978  =  9 
M.L.T  503,  Rat.  Uu.  Or.  C.  750,  Rat.  Un.  Cr. 
C  844.] 

(438)  — Ss.  114,  illus.  (6),  133— Self  incri- 
minating portion  of  accomplice  evidence,  credi- 
bility of — How  accomplice  evidence  to  be  dealt 
with. — There  is  no  rule  of  law  or  practice  that 
the  self-incriminating  portion  of  the  evidence 
of  an  accomplice  is  unworthy  of  belief  unless 
corroborated.  The  credibility  of  a  witness  who 
says  that  he  and  another  joined  in  committing 
an  offence  stands  per  se  so  far  as  his  self-accu- 
sation is  concerned,  on  the  same  footing  as 
that  of  a  witness  who  says  that  he  alone  com- 
mitted an  offence,  though  in  the  latter  in- 
stance there  would  be  a  narrowed  basis  for 
cross-examination  to  test  his  own  self-accusa- 
tion. What  must  first  be  decided  is  whether 
the  witness  in  question  is  in  truth  an  accom- 
plice or  merely  posing  as  an  accomplice.  When 
it  is  once  established  that  he  is  an  accomplice, 
then,  the  next  practical  question  arises  as  to 
who  are  the  other  accomplices,  and  it  is  at  that 
stage,  when  his  evidence  implicating  others  has 
to  be  weighed,  that  there  comes  into  application 
the  maxim  that  it  is  unsafe  to  convict  upon  the 
evidence  of  an  accomplice  unless  he  is  corrobo- 
rated in  material  particulars,  both  as  to  the 
circumstances  of  the  offence  and  the  identity  of 
the  person  whom  he  implicates.  EMPEROR  v. 
Hanmunt,  6  Bora.  L  R.  443.  [R.,  6  Bom. 
L.R.  481,  22  M.L.J.  490  =  1912  M.W.N.  207.] 

(439)— Ss.  114  (6),  133— Evidence  of  accom- 
plice— Corroboration,  as  to  identity  of  accused. 
— Per  Crowe,  J. —  However  convincing  the 
testimony  of  an  accomplice  may  be  of  the  facts 
necessary  to  be  proved,  it  has  become  a  settled 
course  of  practice  not  to  convict  an  accused 
person  on  the  uncorroborated  testimony  of  an 
approver,  and  the  corroboration  ought  to  con- 
sist in  some  circumstances  that  affect  the 
identity  of  the  accused.  Per  Chandavarkar,  J. 
— The  corroboration  required  of  the  testimony 
of  an  accomplice  should  go  to  some  circum- 
stances affecting  the  identity  of  the  accused  as 
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participating  in  the  transaction.  Suoh  corro- 
boration ought  to  be  that  which  is  derived  from 
unimpeachable  or  iodependent  evidence  as 
distinguished  from  that  derived  from  the  earlier 
statements  of  the  same  accomplice  or  the 
statements  of  other  accomplices.  Per  Aston, 
J.  {dissenting)  : — There  is  no  rule  of  lav?  or 
practice  thai  the  corroboration  of  the  accom- 
piice's  evidence  must  be  as  to  all  details,  or  so 
complete  as,  in  itself,  to  establish  cailt.  To 
set  up  such  a  rule  would  be  to  nullify  the 
provisions  of  the  law  which  admit  of  pardon  to 
approvers  in  order  to  secure  evidence  for  the 
Crown  Emperor  v.  Baji  Krishna,  6  Bom. 
L.R.  481.  IR.,  22  M.LJ.  490=1912  M.W.N. 
207.] 

(440)— Ss.  Hi,  ill.  (6)  and  \3S -AccomvUce 
Evidence  —  Corroboration  —  Revxkion  by  High 
Court. — It  is  not  a  rule  of  law  but  one  of  mere 
practice  and  prudence  that  in  accomplice  is 
unworthy  of  credit,  unless  he  is  corroborated  in 
material  particulars.  A  conviction  will  not  be 
disturbed  by  the  High  Court  uuder  its  revisional 
jurisdiction,  on  the  mere  ground  that  the  said 
rule  of  practice  has  not  been  adhered  to  by  the 
Court  which  has  convicted,  unless  there  are 
exceptional  circumstances  calling  for  the  exer- 
cise of  that  jurisdiction  in  the  interests  of 
justice.  Emperor  v.  Lallubhai  Pranu- 
BHAI,  11  Bom  L  R.  858  =  3  Ind,  Cas.  963  =  10 
Cr.  L.J.  433. 

(441)— Ss.  114  (b)  and  Vi'^— Evidence  of  "par- 
doned accomplice  — Conviction— Validity,— The 
evidence  of  a  pardoned  accomplice  taken  with 
the  statements  of  unpardoned  co-prisoners  is 
not  suflBcient  by  itself  to  warrant  the  convic- 
tion of  those  who  never  confessed.  QUEEN- 
Empress  V.  Bhagya,  Rat   Dn.  Cr.  C.  730. 

(442)  — Ss.  114,  ill.  {b),and  133— Admissibility 
of  evidence  of  accomplice— Corroboration — Ac- 
complices by  implication  or  in  a  secondary  sense 
— Duty  of  Court. — Although  a  conviction  is  not 
illegal,  merely  because  it  proceeds  upon  the 
uncorroborated  testimony  of  an  accomplice,  the 
evidence  of  an  accomplice,  ordinarily  speaking, 
should  be  corroborated  in  material  particulars, 
and  such  evidence  should  be  accepted  with  a 
great  deal  of  caution  and  scrutiny.  The 
amount  of  criminality  is  a  matter  for  considera- 
tion, and  when  a  person  is  only  an  accomplice 
by  implication  or  in  a  secondary  sense,  his 
evidence  does  not  require  the  same  amount  of 
corroboration  as  that  of  a  person,  who  is  an 
actual  perpetrator  with  the  principal  offender. 
[iJ..7Bom.  L.R.  969.]  In  dealing  with  the 
question  what  amount  of  corroboration  is 
required  in  the  case  of  testimony  given  by  an 
accomplice,  the  Court  must  exercise  careful 
discrimination  and  look  at  all  the  surrounding 
circumstances  in  order  to  arrive  at  a  conclusion 
whether  the  facts  deposed  to  by  the  person 
alleged  to  be  an  accomplice  are  borne  out  by 
those  circumstances,  or  whether  the  circum- 
stances are  of  such  a  nature  that  the  evidence 
purporting  to  be  given  by  the  alleged  accomplice 
should  be  supported  in  essential  and  material 
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particulars  by  evidence  aliunde,  as  to  the 
facts  deposed  to  by  that  accomplice.  Kamala 
Prasad  v.  Sital  Prasad,  28  C.  339  =  5  C.W. 
N.  517.  [fi.,  13  Cr.  L.J.  305  =  14  Ind.  Cas. 
849=191-2  M.W.N.  207  =  22  M.L.J.  490=11 
M.L.T.  1  Sap.  =  35  M.  -^47.  13  Cr.  L.J.  352  = 
14  Ind.  Cas.  896=1912  M.W.N.  549  =  12  M.L. 
T.  1  =  35  M.  397.] 

(443) -Ss,  114,  ill.  (6),  \33— Accomplice- 
Evidence — Corroboration — Amount  of  corrobo- 
ration-— The  testimony  of  an  accomplice  is  not 
required  by  law  to  be  c->rroboraled.  Toe  rule 
ot  practice  which  lays  down  the  requirement 
should  be  applied  with  due  regard  to  the  vary- 
ing circumstances  of  each  particular  case.  The 
corroboration  needs  be  not  only  quoad  the  inci- 
dents and  circumstances  of  the  crime,  but  also 
quoad  the  identity  or  the  personality  of  the 
ofiender  The  law  does  not  require  that  every 
detail  of  the  approver's  story  must  be  fortified 
by  a  similar  story  told  by  an  independent 
wimess  ;  the  effect  of  any  such  principle  would 
be  to  rule  out  the  accomplice's  evidence  as 
altogether  inadmissible.  It  is  only  necessary 
that  the  accomplice's  evidence  should,  in  the 
circumstances  of  each  particular  case,  receive 
that  corroboration  which  it  seems  to  require. 
There  is  no  rule  either  of  law  or  of  practice 
which  seeks  to  furnish  an  inflexible  canon  as  to 
the  precise  degree  of  corroboration  which  in  all 
cases  should  be  demanded  for  an  accomplice's 
evidence.  EMPEROR  v  KUBERAPPA,  15  Bom. 
L  R.  288  =  2  Bom  Cr.  C.  39=19  Ind.  Cas.  321 
=  14  Cr.  L.J.  225.     (8  A.  306,  Expl.) 

(444)— Ss.  114,  ill.  (6),  133  —  Accomplice, 
corroboration  of — Agreement  between  statement 
oj  approver  and  confessions  of  accused  made 
at  different  txmes  and  places  without  collusion 
—Confession  by  an  accused  to  a  private  person 
immediately  after  the  occurrence  Oefore  the 
arrival  of  the  police,  but  retracted  aftenvards, 
value  of,  as  corroboration  of  an  approver  as 
against  the  makers  and  against  the  co  accussd — 
Approver's  evidence  credited  by  the  Judge  and 
assessors — Conviction  on  uncorroborated  evidence 
of  accomplices,  legality  of. — A  confession  made 
to  a  private  person,  immediately  after  the  occur- 
rence and  before  the  arrival  of  the  Police, 
which  was  repeated  two  days  later  to  a  first 
class  Magistrate,  but  was  retracted  four  months 
after — the  story  told  at  the  retraction  being 
disbelieved  by  the  Court — was  held  sufficient 
corroboration  of  the  approver  as  against  the 
maker.  Under  s.  133  of  the  Evidence  Act,  a  con- 
viction is  not  illegal  merely  because  it  proceeds 
on  the  uncorroborated  testimony  of  an  accom- 
plice. To  justify  the  High  Court  in  setting  aside 
the  conviction,  it  is  necessary  to  show  not  only 
that  there  is  no  corroboraiion,  but  thai  the 
Judge,  taking  all  the  evidence  together,  was 
wrong  in  acting  on  it.  Where,  immediately 
after  a  dacoity  and  before  the  arrival  of  the 
police,  one  of  the  accused  who  bad  been  caught 
made  a  confession  to  a  private  person,  naming 
the  other  persons  concerned  in  it  except  two, 
one  of  whom  he  named  two  days  after  in  this 
confession    to    the    Magistrate    which    agreed 
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with  the  evidence  subsequently  given  by  the 
informer,  both  the  confessions  beiog  afterwards 
retracted,  and  another  accused  made  a  oonfes 
sion  naming  all  the  persons  mentioned  by  the 
approver,  the  two  accused  and  the  latter  having 
been  arresied  at  diSerent  times  and  places, 
And  there  was  evidence  that  some  of  the  daco- 
its  were  seen  in  company  together  shortly  before 
the  dacoity  and  t.h;it  they  were  absent  from 
their  homes  shortly  i'.frer  it.  Held,  that  the 
confessions  of  the  two  accused  and  the  other 
facts  were  sufficient  corroboration  of  an  appro- 
ver, who  had  been  believed  by  the  Judge  and 
assessor,  as  against  the  co-accused  who  had  not 
made  confessions.  Lalan  MALIK  v.  KlNG- 
Emperor,  16  C.W.N,  669  =  15  Ind.  Cas.  987 
=  13  Cr.  L.J   570. 

(445)- Ss.  114,  ill.  (6)  and  13S— Involuntary 
acc077iplices — Value  of  their  evidence—  "Wheie 
a  Police  Inspector  was  charged  with  having 
extorted  money  by  a  threat  of  implicating  the 
witnesses  in  a  charge  of  murder  and  by  hand- 
cuffing and  imprisoning  them,  unless  they  paid 
money,  held,  that,  although  tbe  witnesses  were 
to  be  treated  as  accomplices,  yet  they  were  more 
involuntary  than  voluntary  accomplices  and,  in 
that  light,  their  evidence  was  not  tainted  as 
much  as  it  would  otherwise  be.  NarayANA- 
SWAMI  Naidu  V.  EMPEROR,  2  Weir  809,  foot 
note.      [F.,  2  Weir  803  =  27  M.  271.] 

(446)— Ss.  114,  ill.  (b),  133-Testimony  of 
accomplices  —  Admissibility  and  value — See 
CRiM.  Pro.  Code,  1898,  s.  257,  21  M  L  J.  233 

=  9  Ind.  Cas.  897  =  12  Cr.  L.J.  150  =  10  M.L.T. 
84  =  (1911)  1  M.W.N.  327. 

(447)— S.  114,  ill.  [e)  —  Crini.  Pro.  Code, 
1882,  s.  509 — Deposition  of  medical  witness 
before  commiltitig  Magistrate — Adynissibility  in 
Sessions  Court — Presuviption, — Before  the  de- 
position of  a  medical  witness  given  before  the 
committing  Magistrate  can  be  admitted  in  the 
sessions  trial,  it  must  either  appear  in  the 
Magistrate's  record  or  must  be  proved  by  the 
evidence  of  witnesses,  to  have  been  taken  and 
attested  in  the  prisoner's  presence.  It  should 
not  be  merely  presumed  under  s.  114,  ill.  (e), 
to  have  been  so  taken  and  attested.  QUEEN- 
EMPRESS  v.  Riding,  9  A  720  =  A. WN.  «887, 
228.      [F.,  18  C.  129  ;  R.,  10  A.  174  =  8  A.W.N. 

11.3 

(448)— S.  114  (e)— Warrant— Search— Com- 
plaint on  oath— See  BOM.  ACT  IV  OF  1887, 
as.  6.  7,  9  Ind.  Cas.  995  =  12  Or.  L.J.  149  =  5  S. 
L.R.  40. 

(449)— Ss.  114  {h),  IS':',— English  practice  as 
to  evidence  of  accomplice. — Tbough,  under 
s.  133  of  the  Indian  Evidence  Act,  a  conviction 
based  merely  on  the  uncorrobor.-tted  testimony 
of  an  accomplice  is  not  illegal,  the  English 
rule  of  practice,  requiring  corroboration  in 
material  particulars  should  be  observed  also  in 
India.  EMPRESS  v.  Gambira,  A.W.N.  1882, 
13. 

(450)— S.  118— Compe/encj/  to  testify.— Vfhere, 
in  a  murder  case,  a  small  boy,  who   was  an 
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eyewitness  to  the  murder,  was  not  examined  in 
the  Sessions  Court  on  the  ground  of  his  youth, 
held,  that  the  Sfissions  Judge,  especially  con- 
sidering the  importance  of  the  witness,  ought 
not  to  have  refrained  from  examining  bim, 
unless,  under  the  words  of  s.  118  Evidence  Act, 
he  considered  that  the  boy  was  prevented  from 
understanding  the  questions  put  to  bim,  or 
from  giving  rational  answers  to  those  questions, 
by  reas'^n  of  tender  years.  QUEEN  EMPRESS 
V.  RAM  Sewak,  23  A.  90  =  A.W.N.  1900,  211. 

(451) — S.  118 — Evidence  of  witness  illegally 
pardoned  by  police,  admissibility  o/.  — During 
the  course  of  a  police  investigation  into  a  case 
of  house-breaking  and  theft,  several  persons 
were  arrested,  and  one  of  whom  made  certain 
disclosures  to  the  police  and  pointed  out  seve- 
ral houses  which  had  been  broken  into  by  bis 
accomplices.  Thereupon,  the  police  discharged 
him  and  made  him  a  witness.  At  the  trial  he 
gave  evidence  against  his  accomplices,  who  were 
all  convicted.  Held,  that  such  evidence  was 
admissible,  though  he  had  been  illegally  dis- 
charged by  the  police,  as  he  was  never  brought 
before  the  Magistrate  as  an  accused  person. 
Queen-Empress  v  Mona  Puna,  16  B.  661. 
[R.,  19  B.  363,  Rat.  Un.  Cr.  C,  776,  100  P.L. 
i  R.  1902  =  12  P  R.  1902,  Cr..  10  C.W.N.  962  = 
33  C.  1353  =  4  Cr.  L  J.  145.] 

(452) — S.  118— Police  officer  as  witness. — A 
■  police  officer  or  advocate  conducting  a  prosecu- 
tion should  never  be  sworn,  unless  he  is  called 
I  as  a  witness,  and,  if  so  called,  he  should  be 
I  allowed  to  depose  only  to  those  facts  which  he 
;  knows  and  of  wbich  he  is,  in  accordance  with 
'  the  provisions  of  the  Evidence  Act,  a  competent 
,   witness.    EMPRESS  v.  KONDU,  6  C.P.L.R.  Cp. 

I   !• 

i       (453)— S.  118— Oaths  Act,  1873,   ss.  5,  6  and 
I   13 — Competency  to  testify  but  inability  to  under- 
stand oath— Oath  or  affirmation,  evidence  record- 
ed    without  administering  —  Aa77iissioility    of 
evidence  so  recorded  against  the  accused. — Held 
{per  Greevan,  A.J.C.),  that,  where   a   person  is 
competent  to  testify  according  to  the  provisions 
'   of  s.  118  of    the  Evidence    Act,  but  is   unable, 
owing    to  his    tender  age,  to   comprehend   the 
i    nature  of   an    oath  or  affirmition,    s.  13  of  the 
Oaths  Act  relieves  the  Court  of  the  necessity  of 
!   administering  an    oath  or    affirmation  to  him  ; 
and    the   evidence    of    such    a  person    recorded 
j   without  oath  or  affirmation    may  be    admitted. 
1  RAM  Samujhv.  Emperor,  10  O.C.  337=7  Cr, 
!   L.J.  89.     (14  B.L  K.  54,   295,  note,  294.  16  B. 
i   359,  F.,  10  A.  207,    U  A.  183,  16  M.    105,  S.Q, 
}   No.  221,  S.C.  No.  242,  Disappr.) 
I       (454) — S-  ll8~Affir77ialion  of  competent  wit- 
nesses— Oaths  Act,  s.  13 — "  Omission,"  meaning 
I   of. — Held  that,  a  Sessions   Judge,   who  had  no 
I   doubt    as    to    the  competency  of  certain    boy 
]   witnesses,    ought     to     have     administered    an 
j   affirmation   to    them.     The   word  "  omission  " 
I   in  s.  13,  Oaths  Act,  includes   any  omission  and 
'   is  not  limited  to  accidental  negligent  omissions. 
Empress  v.  Sambhia  Mahar,  11  C.P.L.R. 
Cr.  16.     (11  A.  183,  Apvr.  ;  14  B.L.R.  294.  16 
13.  359.  E.;  10  A.  207,  Not  F.;  16  M.  105,  R.) 
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(455)-S.  118— See  ACCOMPIilCE— ACCOM- 
PLICE EVIDENCE— NECESSITY  FOR  CORRO- 
BORATION, 8  PR.  1904,  Or.  =70  P.L.R.  1904 
=  lCr.  L.J.  514. 

(456) -8.  118— See  ACT  XV  OP  1869.  Rat. 
Un.  Cr,  C.  776  =  Cr.  Rg   41  of  1895. 

(457)— 8.  118— See  ACT  X  OF  1873,  s.  5, 
S.  C.  242,  Oudh. 

(458)— S.  118— Sfe  ACT  X  OF  i873.  ss.  5,  6, 
7,  13,  16  M.  105  =  1  Weir  823,  11  A.  1S3  =  A.W. 
N.  1889,  65,  10  A.  207  =  A.W.N.  1888.  86. 

(459)  — 8.  118— Child  witness-Failure  toad- 
minister  oath — Evidence  whether  inadmissible 
—Plea  of  insanity  of  accused — Time — See  ACT 
X  OF  1873,  ss.  5,  13,  15  Cr.  L.J.  161  =  22lDd. 
Cas.  737. 

(460)— S.  118— See  ACT  X  OF  1873.  s.  13,  22 
W.R.  Cr.  14  =  14  B.L.R.  54,  24  W.R.  Cr.  1  = 
14  B.L.R.  295,  note. 

(461)— S.  118— Child  of  tender  years-Capa- 
city to  understand— Testing  of  capacity — Pro- 
vince of  Judge  and  Jury — See  Crim.  PRO. 
CODE,  lf-98,  s.  422,  14  Cr.  L.J.  485  =  20  Ind. 
Cas.  741  =  18  C.L.J.  582  =  18  C  W.N.  147. 

(462)— 8.  118  — See  WITNESS— GENERAL— 
Who  ARE  COMPETENT  TO  BE  WITNESSES, 
38  P.R  1887,  Or.,  U  C.W.N.  51  =  4  Cr.  L.J, 
412.  16  B.  359. 

(463)— S.  118— See  No.  34.  supra. 

(464) -Ss.  118,  l33~Cnm.  Pro.  Code,  1898, 
s.  342  {4)  — Separate  trial  of  co-accused  — 
Accomplice  testimony. — Under  ss.  118  and  133, 
Evidence  Act.  an  accomplice  is  a  competent 
witness,  and  ihe  only  limitation  imposed  on  the 
general  rule  there  stated  is  that  involved  in  the 
application  of  s.  342  (4),  Crim.  Pro.  Code.  If 
the  accused  and  the  accomplice  were  being 
tried  jointly,  the  accomplice  could  not  be  sworn 
and,  therefore,  could  not  be  a  witness  against 
the  CO  accused.  But  if  they  wore  being  separa- 
tely tried,  this  prohibition  would  not  apply. 
Therefore,  an  accomplice  is  a  competent  witness 
against  a  co-accused  tried  separately.  NGA 
po  Yin  v.  King-Emperor,  U.B.R.  1906, 
Evidence  3  =  5  Cr.  L  J.  300.  (10  C.WN.  962, 
11  C.  635,  12  M.  153,  14  B.  260,  25  C.  413, 
U.B.R.  1892—1896,  vol.  I,  83,  B.) 

(465)— 8.  119— See  No.  34,  supra. 

(466)— S  UO'  Crim.  Pro.  Code  (1882),  s.  488 
—  Bastardy  proceedings  —  Their  nature.  — 
Bastardy  proceedings,  under  s.  488,  Crim.  Pro. 
Code,  are  civil  proceedings  within  the  meaning 
of  s.  120  of  the  Evidence  Act,  and  the  defend- 
ant thereto  may  give  evidence  on  his  own 
behalf.  NUR  MAHOMED  v.  BiSMULLA  jAN, 
16  C.  781.  [F.,  154  P.L.R.  1914;  Appr.,  5 
P.R.  1914,  Cr.;  B'.,  18  B.  468,  L.B.R.  1893— 
1900,  662,  168  P.L.R.  1903  =  19  P.R.  1903,  Cr., 
17G.P.L.R.  127.] 

(467)— 8.  120— Sec  BASTARDY  PROCEED- 
INGS,   16  C.  781. 
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(468) -S.  121— Scope  of—Eeld  by  the  Full 
Bench. — The  privilege  given  by  s.  121  of  the 
Evidence  Act  is  the  privilege  of  the  witness,  i.e., 
of  the  Judge  of  whom  the  question  is  asked.  If 
he  waives  such  privilege,  it  does  not  lie  in  the 
mouth  of  any  other  person  to  assert  it.  Per 
Spankie,  J. — A  committing  Magistrate,  who 
is  cited  as  a  witness  in  the  Sessions  Court, 
cannot  be  compelled  to  answer  questions  as  to 
his  own  conduct  in  Court,  except  under  the 
special  orders  of  the  Court  to  which  he  is 
subordinate.  If  he  does  not  object  to  answer 
such  questions,  there  is  no  prohibition  to  his 
doing  so.  Empress  of  India  v.  Chidda 
Khan,  3  A.  573  =  A.W.N.  1881,  37, 

(469) — S-  121 — Exemption  of  jtidicial  officers 
from  giving  evidence- — Judicial  ofi&cers  are  not 
exempted  from  giving  evidence  upon  matters 
which  they  saw,  when  sitting  as  Judges,  unless 
they  arrive  .at  such  knowledge  by  virtue  of  an 
investigation  which  they  were  making  as 
Judges.  A  MunsiS  should  not  be  called  upon 
to  depose  to  what  took  place  before  him  in  the 
course  of  a  trial  which  he  was  conducting  as  a 
Munsifi.  High  Court  Proceedings,  27th 
NOV.  1871,  2  Weir  777  =  6  M.H.C.  App.  42. 

(470)— Ss-  121,  123,  124,  125,  126,  133— 
Transfer  of  case — Grounds  —  Discretion  to  refuse 
bail — Improper  exclusion  of  ev^d- nee  -  Distinc- 
tion between  qusstions,  which  loitness  cannot  be 
compelled  to  ansiuer  and  those  which  witness 
cannot  be  permitted  to  answer  —  Admissibility  of 
the  answers  wheie  the  soilness  loaives  his  right  of 
not  replying  — Ci'oss  examination  of  witness,  its 
scope — Police  papurs. — A  Magistrate  has  discre- 
tion to  refuse  bail,  and  the  fact  that  he  has 
refused  bail  will  not  constitute  a  ground  for 
transferring  a  case  from  bis  board.  An  error  in 
disallowing  certain  questions  in  the  cross- 
examination  of  a  witness  does  not  afford  suffi- 
cient ground  for  the  transfer  of  the  case.  The 
question  of  improper  exclusion  of  evidence  is 
not  one  which  should  ordinarily  be  gone  into 
during  the  pendency  of  a  case.  A  distinction 
should  be  drawn  between  questions  which  a 
witness  cannot  be  compelled  to  answer  and  those 
which  he  cannot  be  permitted  to  answer.  The 
latter  class  of  questions  might  properly  be 
forbidden,  but  questions  of  the  former  class  are 
in  no  way  barred  ;  a  witness  has  merely  the 
right  of  refusing  to  answer  such  questions,  with- 
out any  hostile  inference  being  drawn  from  his 
refusal.  The  most,  therefore,  that  a  Magis- 
trate can  do,  in  the  case  of  a  witness  who  is 
ignorant  of  his  privilege,  is  to  warn  him  that 
he  need  not  answer ;  but  if  the  witness  elects 
to  waive  his  privilege  of  refusing  to  answer,  his 
answer  is  admissible  in  evidence.  Cross-exa- 
mination need  not  be  confined  to  matters 
raised  elsewhere  in  the  evidence.  The  right  of 
cross-examination  given  by  the  Evidence  Act  is 
not  fettered  by  the  fact  that  police  papers  are 
in  existence  but  have  not  bean  referred  to, 
S.  138  of  the  Evidence  Act  gives  the  defence  the 
right  to  cross-examine  prosecution  witnesses 
at  the  conclusion  of  their  examination-in-chief. 
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and  suoh  oross-examinatioa  may  be  on  all 
points  and  by  means  of  all  questions  not  dis- 
allowed by  theEvidenceAct.  Though  the  defence 
have  the  further  right  to  re-call  and  cross- 
examine  prosecution  witnesses  after  the  charge 
has  been  framed,  they  cannot  be  compelled  to 
so  defer  all  or  acy  of  the  cross-examination 
which  they  are  by  law  entitled  to  make.  To 
do  so  is  to  deprive  them  of  part  of  the  means 
available    for  obtaining   an  order  of  discharge. 

Mahomed  ally  v. ^Emperor,  12  Cr.L.J.  277 
=  10  lod.  Cas.  917. 


(471) -S.  122— Letter  from  husband  to  ivife 
taken  Irom  wife's  house  on  search  being  made — 
AdmissitjilUy  tn  evidenee. — A  document,  even 
though  ii,  contains  a  communicatioa  from  a 
husband  to  a  wife  or  vice  versa,  in  the  hands  of 
third  persons,  is  admissible  in  evidence  ;  for,  in 
producing  it,  there  is  no  compulsion  on,  or 
permission  to,  the  wife  or  husband  to  disclose 
any  communication.  S.  122  protects  the  in- 
dividuals, and  not  the  communication,  if  it  can 
be  proved  without  putting  into  the  box  for  that 
purpose  the  husband  or  the  wife  to  whom  the 
communication  was  made.  Where  a  person 
was  tried  on  a  charge  of  criminal  breach  of 
trust,  a  leiiter  from  him  to  his  wife  in  another 
place  which  had  been  found  by  the  Police  when 
searching  her  house  under  a  search  warrant  was 
admitted  QueeN-EmpreSS  v.  DONAGHUE, 
22  M.  1  =  2  Weir  778. 

(472) — S.  122— Communications  bettveen  hus- 
band and  wife — Death  of  husband — Disclosure 
by  widow — "  Representative  in  interest  " — Con- 
sent.—  Where  a  statement  to  which  a  widow 
deposed  was  a  communication  made  to  her  by 
her  deceased  husband  during  marriage,  not  only 
could  she  not  be  compelled  to  disclose  that 
communication,  but  she  could  not  be  permit- 
ted to  disclose  It,  if  there  was  no  one  who  did 
or  could  consent  to  the  disclosure.  The  dis- 
colure  of  such  a  communication  must  there- 
fore be  excluded  from  consideration.  The 
widow  is  not  the  '  representative  in  interest'  of 
her  deceased  husband  fcr  the  purpose  of  giving 
suoh  consent.  The  prohibition  enacted  by  the 
section  rests  on  no  technicality  that  can  be 
waived  at  will,  but  is  founded  on  a  principle  of 
high  import  which  uo  Court  is  entitled  to  relax. 
Nawab  Howladar  v.  Emperor,  40  C.  891  = 
23  Ind.  Gas.  511  =  IS  Cp.  L.J.  303. 

(473) — S-  122 — Communication  between  hus- 
band.and  wife  not  to  be  disclosed  tvithout  consent 
of  the  other  pari;;/.— Statements  alleged  by  the 
wife  of  an  accused  person  to  have  been  made  to 
her  in  respect  of  the  oSence  with  which  he  is 
charged,  without  the  accused  or  his  representa- 
tive-in-interest  consenting  to  these  statements 
being  disclosed,  are  inadmissible  under  s.  122, 
Evidence  Act.  MILKHI  v.  EMPEROR,  218  P. 
L.R.  1913  =  19  Ind  Gas.  703  =  24  P.W.R.  1913, 
Cr.  =  14  Cr.  L.J.  273.  [R.,  44  P.W.R.  1913, 
Cr.  =  244  P.L.R.  1913  =  19  Ind.  Gas.  1004  =  14 
Ct.  L.J.  316  =  10  P.R.  1914,  Or. 
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(474.)  —  S.  122  —  Communication  between 
husband  and  wife — Discloswie  not  to  be  permit- 
ted except  tuith  con'ant  —  Consent  cannot  be 
implied — Duty  of  Court  to  ask  whether  consent 
given  or  not— Proof  of  guilt  by  circumstantial 
evidence—  Nature  of  evidence  required. — Under 
s.  122  of  the  Evidence  Act,  no  communication 
between  husband  and  wife  can  be  disclosed  by 
the  one  against  the  other  without  consent  of 
the  party  concerned.  The  consent  cannot  be 
implied.  It  is  incumbent  upon  the  Court  to 
ask  the  party,  against  whom  the  evidence  is  to 
be  given,  whether  be  or  she  would  consent  to 
the  evidence  being  given,  and  not  to  admit  it 
unless  suoh  consent  is  given.  (10  B.H  C.  497i 
R.)  Where  it  is  sought  to  prove  an  ofietjce  on 
circumstantial  evidence  only,  there  must  be  a 
chain  of  evidence,  or  series  of  established  facte, 
so  far  complete  as  to  leave  no  reasonable  ground 
for  a  conclusion  therefrom  consistent  with  the 
innocence  of  the  accused.  BISHEN  DAS  v. 
EMPEROR,  244  PL  R.  1913  =  19  Ind.  Gas.  1004 
=  14  Cr.  LJ.  316  =  44  P.W.R.  1913,  Cr.=27 
P.R,  1913,  Gr.  (15  P.R.  1867.  Cr.,  8  C.W.N. 
278  =  1  C.L.J.  124.  B.) 

(475) — S.  122 — Wife  charged  with  murder  of 
stepson  —  Admission  of  confession  by  wife  to 
husband — Confession  by  the  woman  in  Police 
custody — Confession  retracted — Effect— Meaning 
of  '  offence.' — In  this  case  P,  wife  of  A,  was 
convicted  of  murdering  her  stepson  on  the 
strength  of  a  confession  by  her  to  her  husband 
and  the  pointing  out  by  her  to  him  alone  of  the 
body  of  the  stepson  floating  in  a  pond,  field, 
that  such  evidence  is  not  admissible,  as  the 
crime  was  not  committed  by  the  wife  against 
the  husband  within  the  meaning  of  s.  122, 
Evidence  Act  (24  P.W.R.  1913.  Cr..  R.)  An 
ofience  '  against  '  a  person  is  an  offence  calcula- 
ted to  injure  bis  person  or  property  or  reputa- 
tion, as  in  cases  of  defamation,  and  does  not 
include  an  cfiance  against  a  son,  though  such 
ofience  may  cause  to  the  father  grief  in  mind. 
A  confession  by  a  woman  in  Police  custody,  to 
which  she  had  been  relegated  by  her  own 
husband  and  to  which  she  was  remanded  after 
the  confession  was  made,  is  of  little  value, 
when  the  confession  is  retracted  only  five  days 
later  before  the  same  Magistrate,  MUSSAM- 
MAT  FATIMA  V.  CROWN,  10  PR.  1914,  Cr.  = 
261  P.L.R,  1914  =  15  Gr,  L.J.  613  =  25  Ind. 
Gas.  525.  (IB  A.  78,  B.) 

(476)— S.  122— iSee  No.  23,  supra. 

(477)— S.  123— See  Nos.  392,  470,  supra. 

(478)  — Ss.  123,  12^— Production  of  records 
not  protected  by  the  sections. — Any  officer  having 
the  cust'bdy  of  records,  not  being  records  of 
which  the  produciion  may,  on  special  grounds, 
be  refused,  is  bound  to  produce  them  on 
receiving  a  summons  to  that  effect.  The  sum- 
mons should  properly  be  addressed  to  the  Judge 
or  presiding  officer  of  the  Court.  The  Magistrate 
has  no  power  to  call  for  the  records  without  the 
issue  of  a  summons,  but  when  the  summons 
has  been  issued  to  the  record-keeper,  the 
production  of  the  record  should  not  be   refused 
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by  the  District  Judge.  HIGH  COURT  PRO- 
CEEDINGS, 24TH  October  1879,  No.  1857,  2 
Weir  781. 

(479)— Ss.  123,  124,  125,  155.  162,  163— 
Privilege — Departmental  enquiry  into  conduct 
of  Police  officers,  statements  made  by  witnesses 
at — Trial  of  Police  officers  on  charge  of  taking 
illegal  gtatification— Court's  duty  to  send  for  the 
statements  and  allow  accused  to  cross-'.xamine 
thereon. — Statements  made  by  witnesses  in  the 
course  of  a  departmental  enquiry  into  the 
conduct  of  Police  officers,  who  were  subsequently 
put  upon  their  trial  on  charges  of  taking  illegal 
gratification  are  not  privileged  under  ss,  123, 
124  or  125  of  the  Evidence  Act,  and  the  accused 
are  entitled  to  cross-examine  the  witnesses 
under  s.  153  of  the  Evidence  Act  on  the  sti,t9- 
ments  made  by  tbem  at  the  departmental 
enquiry.  HARBANS  SahAI  v.  EmPEROR,  16 
C.W  N  *31=il3  Cr.  L.J.  M5  =  13lnd.  Gas-  77. 
(2  Bom.  L.R.  329,  F.) 

(480) — S-  124 — Communication  made  to  a 
person  in  hii  official  capacity. — S.  124  follows 
the  English  Law  and  makes  the  public  officer 
the  judge  as  to  whether  a  communication  made 
to  him  m  his  official  confidence  should  or 
should  not  be  disclosed.  If  he  thinks  that  the 
public  interest  would  sufier  by  such  disclosure, 
he  is  entitled  to  refuse  to  disclose  the  communi- 
cation. The  mere  fact  that  the  publication  of 
the  communication  might  cause  a  scandal  in 
the  office  will  not  justify  a  refusal  to  disclose  it. 
BIDHU  BHUSAN  BOSE  v,  HARI  NATH 
Chakravarti.  7  C.W.N.  246. 

(481)— S.  124— See  Nos.  392,  470,  478,  479, 
supra. 

(482) — Ss.  124,  lib— Refusal  by  Government 
officer  to  give  name  of  informant. — The  accused 
was  convicted  of  criminal  breach  of  trust  in 
respect  of  three  gold  bangles.  The  evidenoe 
went  to  show  that  the  accused  insured  a  parcel 
in  the  Post  Office  as  containing  these  gold 
bangles,  but,  shortly  after  delivery  to  the 
addressee  the  parcel  was  found  to  contain  only 
a  piece  of  steel.  One  of  the  witnesses  deposed 
to  having  sold  the  steel  to  the  accused. 
Accused's  counsel  asked  the  Superintendent  of 
Post  Offices  the  name  of  the  person  who  had 
informed  him  about  the  sale  of  steel  to  the 
accused,  but  the  Sessions  Judge  refused  to  allow 
the  question  to  be  put  as  he  was  of  opinion 
that  the  Superintendent  was  protected  by 
ss.  124  and  125  of  the  Indian  Evidence  Act, 
because  he  had  evidently  regarded  the  communi- 
cation as  made  to  him  in  official  confidence, 
more  especially  as,  at  the  time,  the  case  was 
being  investigated  as  an  attempted  fraud  on  the 
public  revenue.  Held  that  the  Sessions  Judge 
was  wrong  in  disallowing  the  question,  as 
neither  s.  124  nor  s.  125  of  the  Indian  Evidence 
Act  had  any  application  to  the  case.  QUEEN- 
Empress  v.  Ramadhan,  2  Bom.  L.R,  329. 
[F.,  16  G.W.  N.  431  =  15  Ind.  Gas.  77.] 

(483)—  S.  125  —  Section  construed. —  The 
words,  "  information  as  to  the  commission  of 
any  offence,"  in  s.   125,   Evidenoe    Act,   only 
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enact  the  rule  which,  as  said  by  Eyre,  C.J.,  in 
Hardy's  case  (24  How,  St.  Tr.  808)  has  univer- 
sally obtained,  on  account  of  its  importance  to 
the  public  for  the  detection  of  crimes,  that 
those  persons,  who  arc  the  channel  by  means 
of  which  the  detection  is  made,  should  not  be 
unnecessarily  disclosed.  QUEEN  EMPRESS  v. 
Dyama  Irappa,  Rat.  Un.  Cr.  C.  937  =  Ci'.  Rg. 
47  of  1897. 

(484J— 8.  125 -See  BOM.  ACT  VII  OF  1873, 
Rat.  Uq.  Cr.  C.  l83  =  Cr.  Rg.  20-7-1882. 

(485) -S.  125— See  Nos.  392,  470,  479,  482, 
supra. 

(4861  — S.  126— Solicitor  and  client— Proles- 
sional  communication,  tohat  amounts  to — 
Privilege, — The  law  in  India  relating  to  pro- 
fessional communications  between  a  solicitor 
and  a  client  is  the  same  as  in  England,  and  in 
interpreting  s.  Ii6  of  the  Evidence  Act,  the 
High  Court  may  rightly  refer  to  English  cases. 
The  use  of  the  word  "  disclose  "  in  s.  126  shows 
that  the  communication  to  be  privileged  must 
be  of  a  confidential  character  between  the 
solicitor  and  the  client.  It  is  not  everything 
that  the  solicitor  learns  in  the  course  of  his 
dealings  with  the  client  that  is  privileged  from 
disclosure.  It  must  be  a  matter  communicat- 
ed to  him  confidentially  for  the  purpose  of 
obtaining  his  professional  advice,  The  solicitor 
claims  the  privilege  as  that  of  his  client.  He 
must,  then,  state  the  name  of  the  person  for 
whom  he  claims  the  privilege.  Where  one 
client  mentions  the  name  of  another  client  in  a 
communication  made  to  the  solicitor  in  the 
course  and  for  the  purpose  of  professional 
employment  by  him,  and  the  latter  consults 
the  solicitor  afterwards  on  business  relating  to 
his  own  affairs,  then,  unless  the  name  of  the 
latter  is  communicated  to  the  solicitor  con- 
fidentially for  the  purpose  of  being  advised  by 
him,  on  the  express  understanding  that  it 
should  not  be  communicated  to  the  rest  of  the 
world,  the  solicitor  is  bound  to  disclose  the 
name  of  the  client.  A  solicitor  is  not  at  liberty 
without  his  client's  express  consent,  to  disclose 
the  matter  of  the  employment.  8,  126  proiecta 
from  publicity  not  merely  the  details  of  the 
business,  but  also  its  general  purport,  unless  it 
be  shown  aliunde  that  such  business  or  the 
communication  made  in  respect  of  it,  fall  with- 
in proviso  (1)  or  (2j.  Where  in  an  interview 
between  a  solicitor  and  his  client,  a  third  peraon 
in  his  client's  company  makes  a  statement  to 
him  in  the  course  and  for  the  purpose  of  his 
professional  employment,  the  solicitor  is  not 
privileged  from  disclosing  the  name  of  the 
person  making  the  statement,  unless  the  name 
was  made  the  subject  of  a  special  confidence, 
and  it  was  stipulated  by  or  on  behalf  of  his 
client  that  it  was  not  to  be  disclosed.  PramJI 
BHICAJI V.  MOHUNSING  DHANSING,  18  B.  263. 

(487)— S.  126— Pleader  disclosing  communi' 
cation  by  client — Communication  inadm.issible 
in  evidence. — A  pleader  is  prohibited  from  dis- 
closing any  communication  made  to  him,  in 


2649 


THE  ALL  INDIA  DIGEST. 


2650 


Evidence  Act  (I  of  i872)— continued. 

the  course  and  for  the  purpose  of  his  employ- 
ment as  such  pleader  by  his  client,  without  the 
client's  express  consent  ;  any  such  communica- 
tion volunteered  by  the  pleader  is  inadmissible 
in  evidence,  even  it  oSered  upon  oath.  Ma 
PAW  V.  Maung  Kyin,  L.B.R.  1893— 190a,  858. 

(488) — S.  126 — Nature  of  consent  required — 
Pleader  and  client. — The  consent  required  by 
8.  126  of  the  Evidence  Act  should  be  given  on 
each  occasion  when  a  communication  of  the 
kind  described  is  sought  to  be  made  admissible 
in  evidence.  A  consent  given  to  the  disclosure 
of  some  privileged  matters  in  a  civil  suit  is  not 
sufficient  authority  fnr  the  disclosure  of  the 
same  matters  in  a  criminal  case  arising  out  of 
the  suit.  Queen-Empress  v.  Gud  Khan, 
A.W.M.  1890,  172. 

(489)  — S.  126 — Relevancy  of  evidence,  hotv  to 
be  determined — Evidence — Counsel  appearing  as 
witness  for  his  client — Eviience  recorded  — 
Duties  of  the  counsel.— -On  a  letter  addressed  by 
the  accused  to  ibe  legal  adviser  of  the  com- 
plainant, criminal  proceedings  for  defamation 
were  started  by  him  and  he  was  represented  at 
the  trial  by  the  same  legal  adviser.  The  latter 
offered  himself  aa  the  principal  witness  in  the 
case  and  his  evidence  was  recorded.  The 
Magistrate  before  whom  the  trial  was  had  while 
writing  judgment  was  of  opinion  that  the  evi- 
dence of  the  counsel  for  the  complainant  was 
inadmissible  and  dismissed  the  complaint  for 
want  of  proof.  Held,  that,  inasmuch  as  the 
evidence  of  the  counsel  for  the  complainant 
was  admitted  on  the  record  and  was  ruled  out 
by  the  Magistrate  only  when  be  came  to  pass 
judgment,  there  was  no  trial  of  the  case  on  the 
merits  ;  and  it  would  not  be  improper  for  the 
High  Court  to  exercise  its  revisional  powers. 
(9  Bom.  L.R.  1044,  D.)  Held,  furiher,  that,  in 
determining  the  relevancy  or  otherwise  of  any 
evidence,  the  Court  is  precluded  from  consider- 
ing matters  outside  the  purview  of  the  Evidence 
Act,  and  the  Magistrate  was  in  error  in  ruling 
out  as  inadmissible  the  evidence  that  had 
already  been  recorded,  on  the  ground  that  the 
witness  was  appearing  as  counsel  in  the  case. 
It  is  an  error  of  judgment  on  the  part  of  a 
counsel,  and  against  his  professional  obliga- 
tions, to  appear  on  behalf  of  a  party  in  a  case  in 
which  he  is  to  appear  as  a  witness  for  his 
client  to  prove  cerrain  facts  which  are  known 
to  him.  W.A,  HearSEY  v.  EVA  PORSTER, 
12  A.L.J.  285^15  Cr.  L.J.  429  =  2$  Ind.  Gas. 
165. 

(490)— S.  126— See  LEGAL  PRACTITIONERS 
—PLEADER  AND  CLIENT,  4  Bom.  L  E.  460, 
5  Bom.  L.R.  122. 

(491)— S.  126— See  No.  470,  supra. 

(4921— Ss.  126.  127— Mukhtear  and  his  clerk 
— Privilege  m  respect  of  statement  made  to  them 
by  client — Grim-  Pro.  Code,  s-  4  [n)— Pleader, 
definition  of. — S.  126,  Evidence  Act,  must  be 
oonstrued  as  applying  to  all  persons  who  come 
in  withiu  the  category  of  "  pleader  "  as  defined 
in  Crim.  Pro.  Code,    s.  4    (n),    and    includes 
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therefore,  a  mukhtear.  Communications  made 
to  a  mukhtear,  when  acting  as  pleader  for  a 
client,  are  privileged  communications.  The 
same  is  the  case  with  communicition  made  to 
his  clerk.  ABBAS  PEADA  v.  QUEEN-EMPRESS, 
25  C.  736  =  2  CW  N.  484.  [R.,  14  Cr.  L.J.  316 
=  19  Ind.  Cas.  1004  =  244  P.  L.  R.  1913  =  44  P. 
W.R.  1913,  Cr] 

(493)-S.  127— See  No.  492,  supra. 

(494)— Ss.  130,  131— Person  present  in  Court 
— If  compellable  to  produce  document — See 
Crim  Pro.  Code,  1898,  s.  476,  14  G.L  J.  120 
=  11  Ind.  Cas.  794  =  12  Cr.  L.J.  250. 

(495)-S.  131— See  No.  494,  supra. 

(496) — S.  132  —  Incri7ninating  questions  — 
Objection  to  answer  them. — Where,  on  the  evi- 
dence given  by  certain  witnesses  in  a  murder 
CHse  to  the  effect  that  they  assisted  the  accused 
in  concealing  the  dead  body  after  murder,  they 
were  prosecuted  under  s.  201,  the  only  evi- 
dence being  their  depositions,  held,  that  their 
conviction  was  not  illegal,  as  they  had  omitted 
to  object,  perhaps  owing  to  the  want  of  legal 
advice,  to  answer  the  questions,  on  the  ground 
that  the  answers  would  criminate  them.  Inre 
Nalla  Ramudu,  2  Weir  792. 

(497) — S.  132  —  Incriminating  answers  — 
Proof.  —Where  a  person  is  charged  with  an 
offence  with  which  ho  is  alleged  to  have  incri- 
minated himself  in  bis  deposition  in  a  case,  the 
fact  that  he  was  the  person  who  gave  the  de- 
position should  be  proved.  In  re  RAMAYYAN- 
GAR,  2  Weir  794. 

(498) — S.  132 — Defamatory  matter  in  the  evi- 
dence of  witness  —  Privileged  statement  — A 
statement  containing  defamatory  matter  against 
another,  made  by  a  witness  in  a  judicial  pro- 
ceeding, is  a  privileged  statement  under  s.  132 
of  the  Act,  for  which  such  witness  could  not  be 
proceeded  against  criminally.  If  the  state- 
ment were  false,  he  might  be  prosecuted  for 
giving  false  evidence.  MATADIN  v.  QUEEN- 
EMPRESS,  3  O.C.  80.  (11  B.L  R.  P.C.  321.  D.) 
[D.,  10  Cr.L  J.  509  =  4  Ind.  Cas.  160=12  O.C. 
308]. 

(499) — S.  132 — Statements  made  in  exami- 
nation  in  chief  contradictory  to  those  made  in 
cross-examinatton — Incriminating  questions  put 
in  cross-examination—  Object. — When  incrimi- 
nating questions  are  put  from  the  Bench  to  % 
witness,  who  has  become  already  entangled  by 
self-contradictions,  such  questions  should  be 
put  with  the  object  of  furthering  the  ends  of 
justice  in  the  judicial  proceeding,  in  which  such 
questions  are  put  for  elucidating  the  truth,  and 
not  with  a  view  to  simplify  any  future  proceed- 
ings which  may  possibly  be  taken  against  the 
witness  in  another  Court.  The  position  of  such 
a  witness  under  s.  132  should,  as  a  rule,  be  ex- 
plained by  the  Court,  before  any  incriminating 
Question  is  put  in  the  above  circumstances. 
Ml  Me  Ma  v.  Queen-Empress,  L.B.R. 
1893-1900,  91. 
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(500)  — S.  132 -Term"  compelled"  explained 
—Indian  Companies  Act  (VI  of  1S82),  ss.  162, 
163— Inqtiiry  under.— The  word  "compelled"  in 
s.  132,  Evidence  Act,  only  applies  to  a  case 
where  the  Court  has  compelled  a  witness  to 
answer  a  question,  and  not  to  a  case  in  which 
the  witness  has  not  excused  himself  from 
answering  the  question,  but  gives  his  answer 
without  any  claim  to  have  himself  excused. 
Where  the  accused  had  made,  in  a  previous 
enquiry  under  ss.  162,  163  of  Act  VI  of  1882, 
depositions  on  oath,  without  raising  any  objec- 
tion to  answer  questions  put  to  them  under 
s.  132  of  the  Evidence  Act,  held,  that  the  depo- 
sition of  each  of  the  accused  was  admissible  in 
evidence  against  himself,  but  should  not  be 
taken  into  consideration  against  the  other 
accused  persons.  QUEEN- EMPRESS  v.  MOSS, 
16  A.  88  =  A.W.N.  1894.  23.   [R  ,  3  O.C  80.] 

(501)-  S.  132— Privilege  of  witness  under— 
Act  X  of  1873,  s.  U— "Compelled  to  give," 
meaning  and  scope  of  the  expression.— Eeld  by 
Bayley,  CJ,,  and  Parsons,  J.  (Birdiuood,  J., 
dissenting). — S.132  makes  a  distinction  between 
those  cases  in  which  a  witness  voluntarily 
answers  a  question  and  those  in  which  he  is 
compelled  to  answer,  and  has  given  him  a  pro- 
tection in  the  latter  of  those  cases  only.  The 
words  "  be  compelled  to"  clearly  show  that  pro- 
tection is  afforded  only  to  answers  which  a  wit- 
ness has  objected  to  give  or  which  he  has  asked 
to  be  excufed  from  giving,  and  which  then  he 
has  been  compelled^by  the  Court  to  give.  Per 
Birdwood,  J.— It  is  not  only  when  a  witness 
asks  to  be  excused  from  answering  a  criminating 
question,  and  his  request  ia  refused,  that  he  is 
"compelled  to  give"  the  answer  within  the 
meaning  of  the  proviso.  The  compulsion  is 
operative  whether  he  asks  to  be  excused  or  gives 
answers  without  so  asking.  QUEEN-EMPBESS 
V.  GANU  SONBA,  12  B.  440  =  Rat.  Un.  Or.  C. 
360  =  Cr.  Rg.  2  of  1888.  (3  M.  -271,  F.)  [F., 
21  C.  392;  jR..  13  376,  13  B.  600.  10  Cr.  L.J. 
237  =  2  S.L.R.  25,  Rat.  Un.  Cr.  C.  776.] 

(502)— S-  132— Witness— Crimiyiatory  answer 
— Protection  given  only  on  witness  raising  objec- 
tion to  answer — Duty  of  Court  when  irrelevant 
questions  put  to  loitness. — Held  by  the  Full 
Bench  [Kernan  and  Muihuswami  Iyer,  J  J., 
dissenting)  :  — Where  an  accused  person  has 
made  a  statement  on  oath  voluntarily  and 
without  corapulfion  on  the  part  of  the  Court 
to  which  the  statement  is  made,  such  a  state- 
ment may  be  used  against  him  on  his  trial  on 
a  criminal  charge,  assuming  it  to  be  relevant. 
The  term  "  shall  be  compelled  "  in  s.  132 
appears  to  be  the  correlative  of  the  term  "  shall 
be  excused"  and  they  presuppose  the  rule 
that  every  person  giving  evidence  on  any 
subject,  before  any  Court  or  person  authorized 
to  administer  oaths  and  affirmations,  shall  be 
bound  to  state  the  truth,  and  an  authority 
competent  at  the  time,  to  excuse  or  compel 
compliance  with  this  rule.  They  also  suggest 
that  the  witness  has  objected  to  the  question, 
and  has  sought  and  been  refused  excuse,  and 
even   constrained    to    answer.     The   terms    of 
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s.  132,  when  read  with  the  rest  of  the  Act, 
affords  protection  only  to  answers  to  which  a 
witness  has  objected  or  has  been  constrained 
by  the  Court  to  give.  Per  Muthuswami  Iyer 
and  Kernan,  JJ.—S.  13i  abolishes  the  law  of 
privilege  and  creates  an  obligation  in  a  witness 
to  answer  every  question  material  to  the  issue, 
whether  the  answer  criminates  him  or  not, 
and  gives  him  a  right,  as  correlated  to  that 
duty,  to  claim  that  the  answer  shall  not  be 
admitted  in  evidence  against  him  in  a  criminal 
prosecution.  In  order  to  claim  the  benefit  of 
the  proviso  to  the  section,  it  is  not  necessary 
that  the  witness  should  have  first  claimed  to 
be  excused  from  answering  the  criminating 
question,  and  must  have  been  compelled  by  the 
Judge  to  answer  it.  [F.,  Rat.  Un.  Cr.  C,  360, 
12  E.    440,  15  M.  63  =  2  Weir  794,   21    C.    392, 

2  Weir  792.]  The  section  does  not  in  terms 
deal  with  all  criminatory  questions  which  may 
be  addressed  to  a  witness,  but  only  with  ques- 
tions as  to  matters  relevant  to  the  matter  in 
issue.  Irrelevant  questions  should  not  be 
allowed,  and  it  may  be  implied  by  the  limita- 
tion in  this  section  that  a  witness  should  be 
excused  from  answering  questions  tending  to 
criminate  as  to  matters  which  are  irrelevant. 
QUEEN  v.  GOPAL  Doss,  3  M.  271  =  2  Weir 
781,  782.  [F.,  Rat.  Un.  Cr.  C.  360,  12  B.  440 
(443),  15  M.  63  (65)  =  2  Weir  794  (795),  21 
C.  392  (339),  2  Weir  792  (793),  39  C.  348 
(351)  =  16  C.W.N.  503  (504)  =  15  C.L.J.  399 
(400)  =  13  Ind.  Cas,  925  (926)=  13  Cr.  L.J.  173 
(174)  ;  Expl.  d  D.,  37  C.  878  (883)  =  11  Cr.  L. 
J.  403  (404)  =  6  Ind.  Cas.  782  (784)  =  14  C.W.N. 
957  (960)  ;  R.,  11  Cr.  L.J.  274  (275)  =  3  Ind. 
Cas.  344  =  19  M.L.J.  504-6  M.  L.  T.  253 
(254).] 

(503) — S.  132 — Incriminating  statements  made 
without  compulsion. — The  mere  subpcsnaing  of 
a  witness  or  ordering  him  to  go  into  the 
witness-box  does  not  compel  him  to  give  any 
particular  answer  or  to  answer  any  particular 
question.  The  words  "  which  a  witness  shall 
be  compelled  to  give"  in  s.  132  of  the  Act  are 
not  a  mere  surplusage,  but  apply  to  pressure 
put  upon  witness  after  he  is  in  the  box  and 
when  he  asks  to  be  excused  from  answering  a 
question.  But  if  a  person  makes  such  a 
statement  without  any  compulsion  and  volun- 
tarily, it  may  be,  if  relevant,  used  against  him 
in  his  trial  on  a  criminal  charge.  MOHEE 
Sheikh  v.  Queen-Empress,  21  C.  392.  [F., 
32  C.  756  =  9  C.W.N.  91i  =  2  Cr.  L.J.  105;  B., 
37  0.  878  =  6  Ind.  Cas.  782  =  14  C.W.N.  957  = 
11  Cr.  L.J.  403,  39  C.  348  =  16  C.W.N.  503  =  15 
C.L.J.  399  =  13  Ind.  Cas.  925  =  13  Cr  L.J.  173, 

3  O.C  80.] 

(504)  — S.  132  —  Proviso,  inapplicable  to 
voluntary  statements. — The  proviso  to  s.  132 
does  not  anply  to  voluntarv  statements. 
HAIDER  ALIv.  ABRUMIA.  32  C  756  =  2  C.L. 
J.  105  =  2  Cr.L.J.  459  =  9  C.WN.  911. 

(505)— S.  132— Crim  Pro.  Code  (1898),  s.  342 
(2) — Accused  person  calling  as  witnesses,  persons 
charged  with  him  and  awaiting  separate  trial. — 
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The  word  "  accused"  ia  3.  342  must  mean  the 
aooused  theu  under  trial  and  under  examination 
by  the  Court.  It  cannot  include  an  accused 
over  whom  the  Court  is  exercising  jurisdiction 
in  another  trial.  A  European  British  subject 
was  charged,  along  with  certain  natives  of  India 
with  conspiring  to  commit  extortion.  The 
former  claimed  to  bo  tried  by  a  mixed  jury 
under  s.  450,  Grim.  Pro.  Code.  The  other 
accused  then  claimed  to  be  tried  separately 
under  s.  452.  The  trial  of  the  former  then 
proceeded,  and  he  proposed,  to  call  as  witnesses 
the  natives  who  were  charged  with  him,  and. 
who  were  awaiting  their  trial.  They  objected 
to  be  called.  HeAd  that  he  was  entitled  to  call 
them  as  witnesses  and  to  examine  them  on  oath. 
EMPRESS  V.  DURANT,  23  B  213.  [F.,  4  L.B. 
R.362  =  y  Cr  L  J.  370;  R.,  3  Bom.L.R.437,  15 
C.PL.R.  11'2,  33  C.  1353  =  10  CW.N.  962  =  4 
Cr.  L.J.  145.] 

(506)  —  S.  1^2  — Incriminating  questions. — 
Held  by  Bayley,  C  J.,  and  Parsons,  J.  : — The 
Legislature  has,  by  s.  132,  Evidence  Act,  made 
a  clear  distinction  between  those  oases  in  which 
a  witness  voluntarily  answers  a  question  and 
those  in  which  he  is  compelled  to  answer,  and  has 
given  him  protection  in  the  latter  of  these  cases 
only.  If  protection  was  to  be  allowed  in  every 
case  in  which  a  witness  gives  an  answer,  the 
words  "be  compelled"  in  the  proviso  would  be 
quite  superfluous.  The  insertion  of  those  words 
clearly  show;;  that  protection  is  aSorded  only  to 
answers  which  a  witness  hag  objected  to  give  or 
which  he  has  asked  to  be  excused  from  giving 
and  which  then  he  has  been  compelled  by  the 
Court  to  gi"e.  Per  Birdwood,  J  ,  contra  : — It 
is  not  only  when  a  witness  asks  to  be  excused 
from  answering  a  criminating  question  and  his 
request  is  refused  that  he  i?  "  compelled  to  give" 
the  answer  within  the  meaning  of  the  proviso. 
The  compulsion  is  operative  whether  he  asks  to 
be  excused  or  gives  the  answer  without  so 
asking.  QUEEN-EMPRESS  v.  BHIKAJI  Hari, 
Rat.  Un.  Gr.  360  =  C[>.  Rg.  2  of  1888. 

(507)— S.  im—See  ACCUSED  PERSON,  23  B. 
218. 

(508)— S,  !  32— See  ACT  XVIII  OF  1879. 
ss.  13,  40,  6  M  L.T.  253,  P.B.  =  19  M.L.J.  504 
=  3  Ind.  Gas.  344  =11  Cr.L.J.  274. 

(509)— S.  132— S^e  Defamation,  32  C.  756 
=  2  G.L.J.  105  =  2  Cr.L.J.  459  =  9  C.W.N.  911. 

(510) -S.  132— See  False  EVIDENCE,  2 
C.L.R.  181,  1  Weir  153  =  3  M.H.C.  App.  29. 

(511)— S.  132— Applicability  of  English  rule 
of  absolute  privilege  in  India — See  PENAL 
Code.  s.  499.  Excep.  9,  5  S.L.R  133  =  13  Ind. 
Gas.  217  =  13  Cr.  L.J.  25. 

(512)— S.  132— See  REVISION  —GENERAL 
Principles,  2  S.L  R.  25,  Cr.  =  io  Cr.L.J.  2.37, 

(513)- — S.  132,  proviso — Thumb  impression, 
taking  of,  by  Court — Relevancy  against  the  per- 
son making  it. — Taking  a  thumb  impression 
of  a  witness  by  the  Court  is  not  equivalent  to 
asking  a    question    and   receiving    an    answer 
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within  the  purview  of  the  proviso  to  s.  132, 
Evidence  Act,  and,  therefore,  such  a  thumb 
impression  may  be  proved  against  the  person 
giving  it  in  a  crimioa)  trial.  Taking  of  a  thum  b 
impression  is  merely  observing  a  characierislic 
feature  of  a  man's  body.  The  proviso  to  s.  132 
of  the  Evidence  Act  does  not  apply,  unless 
the  witness  objected  to  answer  the  question  (3 
M.  271,  21  C.  392,  22ei.  on.)  It  applies  again 
only  to  questions  asked  in  the  course  of  the 
trial.  TUNOO  MlAH  v.  KING-Emperor,  16 
C.W.N.  503  =  15  C.L.J  393  =  13  Ind.  Cas.  925 
=  13Cr.  L.J.  173  =  39  C.  348. 

(514)— S.   132— See  Nos.  353,  400,  supra. 

(515) — Ss-  132,  148 — Incriminating  questions 
— Objection  overruled  by  Court  —  Witness  com- 
pelled to  answer — Ansioer  not  to  be  proved 
against  him. — The  accused  verified  and  filed  a 
written  statement  in  a  certain  suit.  Subse- 
quently in  another  suit,  in  which  be  was  the 
defendant,  he  gave  evidence  and  was  cross-exa- 
mined with  a  viev7  to  show  that  certain  state- 
ments, which  he  had  made  in  the  written  state- 
ment filed  in  the  first  suit  were  false.  His 
pleader  objected  when  the  questions  were  put, 
but  the  objection  was  overruled,  and  the  accused  * 
admitted  that  those  statements  were  false,  and 
on  the  strength  of  that  admission  he  was  prose- 
cuted and  convicted  of  perjury  :  Beld,  that 
the  accused  was  "  compelled  to  answer"  the 
questions  within  the  meaning  of  the  proviso  to 
s.  132  of  the  Evidence  Act,  and  that  the  answers 
could  not  be  proved  against  him  on  a  charge  of 
having  made  false  statements  in  the  verified 
written  statement  filed  by  him  in  the  first  suit, 
and  that  the  conviction  was  bad.  DEPUTY 
Superintendent  v.  Promotha  Nath  Sen, 
6  Ind.  Cas.  782  =  14  C.W.N.  937  =  11  Cr.  LJ 
403  =  37  G.  878. 

8.  133. 

See  accomplice. 

See  APPROVER. 

See  CH.VRGE  TO  JURY. 

(516) — S.  133 —  Accomplice,  why  held  to  be 
untrustworthy. — Accomplice  evidence  is  held 
untrustworthy  for  these  reasons. — (1)  because 
an  acc6mplice  is  likely  to  swear  falsely  in  order 
to  shift  tbeguiit  from  himself;  (2)  because  an 
accomplice,  as  a  participator  in  crime,  and  con- 
sequently as  an  immoral  person,  is  likely  to 
disregarJ  the  sanction  of  an  oath,  and  (3)  be- 
cause he  gives  his  evidence,  under  promise  of  a 
pardon,  or  in  the  expectal,ion  of  an  implied 
pardon,  if  he  discloses  all  he  knows  against 
those  with  whom  he  acted  criminally;  andthia 
hope  would  led  him  to  favour  the  prosecution. 
Per  Scott.  J. — There  is  often  danger  that,  for 
the  purpose  of  saving  themselves  rather  than 
stating  the  truth,  the  accomplice  will  make  out 
a  stronger  case  against  the  prisoner  and  more 
favourable  to  themselves  than  the  real  truth 
will  warrant.  They  do  not  give  their  evidence 
under  an  absolute  certainty  of  impunity  ;  and 
probably  some  of  them  hope,  not  only  to   avoid 
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prosecution,  but  to  retain  their  appointments 
in  the  Government  service.  Per  Jardine,  J. 
Queen-Empress  v.  Maganlal,  14  B.  il5. 

(517)  — S.  133— Evidence  of  accomplice— Cor- 
roboration— Practice.  —  Under  s.  133  of  the 
Evidence  Act,  a  conviction  is  not  illegal  simply 
because  it  proceeds  upon  the  uncorroborated 
testimony  of  an  accomplice.  But  such  evidence 
must  be  received  with  great  caution,  and  it  is 
the  practice  of  the  Courts  to  require  corrobora- 
tion of  such  evidence.  QUEEN-EMPRESS  v. 
Kallu,  7  A  160  =  A  W.N.  1884,  314. 

(518)— S.  ]'33  — Corroboration  of  accomplice 
evidence. — It  is  the  invariable  practice  of  Courts 
to  require  corroboration  by  an  independent 
witness  of  so  much  of  the  evidence  of  an  accom- 
plice as  goes  to  identify  the  accused  person  as 
the  offender,  EMPEROR  v.  KOSTAL  KHAN, 
i  Bom.  L.R.  431. 

(519) — S-  133 — Co7iviction  on  evidence  of 
accomplice — Corroboration,  nature  of. — A  person 
cannot  be  convicted  upon  the  evidence  of 
witnesses,  who  are  no  better  than  accomplices, 
if  their  evidence  is  not  corroborated  in  material 
respects  by  other  independent  evidence  in  the 
case.  JOGENDRA  NATH  BHAWAMIK  v. 
BANGAP  GARO.  2  C.W.N.  55.    [D.,  27  C.  144.] 

(520) — S.  133 — Accomvlice  evidence— Corro- 
boration.— It  is  only  under  very  exceptional 
circumstances  that  a  conviction  based  only  on 
the  uncorroborated  evidence  of  an  accomplice 
could  be  sustained. — The  corroboration  of  an 
accomplice  must  be  on  a  point  material  to  the 
issue,  it  must  be  on  some  material  circum- 
stance, such  circumstance  connecting  and 
identifying  the  accused  with  the  offence.  When 
the  offence  under  s.  457  of  the  Indian  Penal 
Code,  with  which  the  accused  were  charged, 
was  committed  about  midnight,  and  the 
corroborative  evidence  was  to  the  effect  that 
the  accused  and  the  accomplice  were  seen 
together  during  the  day  proceeding  together 
near  the  spot  of  the  crime  about  sunset,  held, 
that  the  corroborative  evidence  did  not  directly 
connect  the  accused  with  the  offence,  and  was 
no  corroboration  of  any  part  of  the  story  regard- 
ing the  actual  crime.  The  accused  were 
accordingly  acquitted.  WAZIR  KHAN  v. 
Emperor,  57  P.L.R.  1902=5  P.R.  1902,  Cr. 

(521) — S.  133 — Accomplice  evidence — Corrobo- 
ration.— It  is  unsafe  to  convict  on  the  testimony 
of  an  approver,  unless  he  is  confirmed  by 
independent  corroborative  evidence  not  only  as 
to  the  circumstances  of  the  crime,  but  also  as 
to  the  identity  of  the  accused  persons.  The 
evidence  of  another  accomplice  cannot  amount 
to     sufficient   corroboration.     NGA    SHWE    v. 

Queen-Empress,  L.B.R.  1872—1892,  322. 

(522) — S.  133  —  Accomplice,  evidence  of — 
Corroboration. — There  is  no  rule  of  law  that  an 
accused  person  cannot  be  convicted  on  the  un- 
corroborated evidence  of  an  accomplice-  It  en 
tirely  depends  on  whether  the  evidence  of  the 
accomplice  is  or  is  not  believed.  Queen-Em- 
PBESS  v.  Tipru,  A.W.N,  1898,  28. 
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(523) — S.  133 — Accomplice —  Uncorroborated 
testimony  cf — Conviction  on —  FmIc  regarding 
the  legality  of . — The  evidence  of  an  accomplice 
must  be  regarded  as  prima  facie  unsafe  to  con- 
vict any  one  on,  unless  it  is  corroborated  in 
material  particulars  by  the  evidence  of  witnesses 
whose  evidence  can  be  relied  on  ;  but  bearing 
in  mind  that  a  person  may  be  convicted  on  the 
uncorroborated  evidence  of  an  accomplice, 
every  endeavour  must  be  made  to  test  the  truth 
of  such  evidence  by  the  Judge  who  has  to  come 
to  a  decision  on  it,  and  keeping  before  his  mind 
the  possibility  of  the  accomplice  speaking  false- 
ly, he  should,  as  far  as  possible,  search  for  the 
motives  which  have  prompted  the  accomplice 
to  say  what  he  had  said,  and  for  the  circum- 
stances which  have  led  up  to  his  disclosures, 
and  give  the  evidence  generally  the  most  rigid 
test  possible  in  his  endeavour  to  ascertain  the 
true  facts.  If,  after  a  thorough  tost  of  the  evi- 
dence, the  Judge  is  satisfied  ihat  the  accom- 
plice has  spoken  the  truth,  and  his  evidence 
brings  home  a  crime  to  an  accused  perpon,  then 
the  Judge  should  convict  the  accused  of  the 
crime.  The  above  is  the  effect  of  the  rule  laid 
down  in  s.  133,  Evidence  Act,  Po  CHIT  v. 
King-Emperor,  fi  L.B.R.  4=9  Ind.  Cas.  778 
=  4  Bur.  L.T.  50. 

(524)— 8.  133— See  Nos.  9,  10,  12,  44,  109, 
110.  136,  138,  22-2.  223,  400,  423  to  428,  435 
to  446,  449,  464,  supra, 

(525) -8s.  133,  114— See  CONFESSION— RE- 
TRACTED Confessions,  25  M.  143  =  2  Weir 
800. 

(526)— Ss.  133,  114,  illus.  (b)— Accomplice- 
Evidence— Corroboration — Nature  of— English 
and  Indian  Law. — The  Indian  Law  on  the 
subject  of  the  testimony  of  the  evidence  of 
accomplices  as  embodied  in  ss.  133  and  114, 
illus.  (fc),  is  substantially  identical  with  the 
law  of  England.  There  must  be  corroborative 
evidence  not  only  as  to  the  identity  of  the  per- 
sons spoken  of  as  the  accused  but  also  as  to  the 
corpus  delicti.  Letters  found  in  the  possession 
of  an  accomplice,  which,  without  accepting  the 
interpretation  of  the  accomplice,  point  to  no 
guilt  against  the  accused,  cannot  be  tre.iited  as 
corroborative  evidence.  REG.  v  CHATUR,  Rat. 
Un.  Cr.  C.  102  =  Cr.  Rg.  17-M876.  REG. 
V.  Nankukhan,  Rat.  Un.  Cr.  C.  102  =  Cr.  Rg. 
17-1-1876. 

(527)— Ss.  133,  114,  illus.  (b)— Evidence  of 
approver. — The  testimony  of  an  approver  ought 
to  be  corroborated  in  some  material  circum- 
stances, such  circumstances  connecting  and 
identifying  the  prisoner  with  the  offence. 
Where  the  evidence  of  an  approver  implica- 
ting a  number  of  persons  in  a  murder  was 
supported  by  the  confessional  statements  of  one 
of  the  accused  persons  and  was  also  corroborated 
by  other  witnesses  in  material  particulars,  held, 
tibat  the  accused  were  properly  convicted.  Held 
further,  that  the  confessional  statement  one  of 
the  accused  could  be  taken  into  consideration 
against  the  other  prisoners,  although  it  would 
not  be  evidence  in  the  strict  sense  of  the  word 
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and  could  not  be  held  to  aSord  oorrobotation  of 
the  tiinted  evidence  o£  the  accomplice,  KiNQ- 
Emprrok  v.  Mohiuddin  Saheb,  23  M.  143 
=  2Weip800.  [S..  13  Cc.  L.J.  305  =  U  lod. 
Cas.  849  =  1912  M, W.N.  207  =  22  M.LJ.  490 
=  11M.L.T.  1  =  35  M.  247,  35  M.  397  =  1912 
M.W.N  549  =  12  M.L.T.  1  =  13  Or.  L.J.  352  = 
14  lad.  Ca3.  896.] 

(528)— S.  135—  Order  of  examination  of 
witnesses. — The  Court  Is  very  slow  to  interfere 
with  the  di3cretion  of  counsel  as  to  the  order 
in  which  witnesges  should  ba  examined.  The 
ordinary  practice  is  that  the  witnesses  should 
be  cross-examined  at  the  conclusion  of  the  exa- 
mioationin-chief.  Kedar  NATH  GHOSB  v, 
BHUPENDRA  Nath  BOSE,  5  C.W  N.  XY,  [R., 
3L.B.R.  109  =  3  Cr.  L.J.  23,] 

(52.'^)— S.  136--Pleader  refusing  to  disclose 
professional  communication  on  being  questioned 
by  Court— Whether  professional  misconduct — 
See  ACT  XVIII  OP  1879,  a.  13,  els.  (b)  &  (/), 
14  Cr.  L.J.  438  =  20  Ind.  Cas.  598. 

(530)— S.  136— See  No.  308,  Supra, 

(531)— Ss,  136  and  151— Adynissibilily  of 
corroborativa  evidence  before  evidence  sought 
to  be  corroborated  is  givBU^-'Discretion  of  Court. 
— Ordinarily,  before  corroborative  evidence  is 
admissible,  the  evidence  sought  to  be  corrobora- 
ted most  have  bsen  given.  The  Court  has  no 
doubt  a  discretion  to  allow  evidence  to  be  given 
under  s.  157  out  of  the  regular  order,  but  such 
discretion  should  be  rarely  used  and  only  for 
very  special  reasons.  To  allow  a  witness  to  be 
corroborated,  before  he  is  examined,  is  not  only 
inconvenient,  hut  likely  to  cause  the  Judge  or 
Jury  to  give  undue  weight  to  the  hearsay  state- 
ments of  the  corroborating  witness.  It  is  not 
clear  that  such  a  discretion  is  given  by  s.  136, 
Evidence  Act.  SHWE  KiN  v.  KING-EMPEROE, 
3  L.B.R.  2?0  =  5  Cr.  L.J.  411.  (5  G.W.N,  xvi, 
B.)  [F.,  9  Cr.  L.J.  576^5  L.B.R.  4;  2  Ind. 
Cas,  349  =  5  N.L.R.  4.] 

(532) —iS,  137 —Witnesses  called  by  a  co-accus- 
ed— Right  of  accused  to  cross-examine, — An  ac- 
cused person  must  be  allowed  to  cross-examine 
witnesses  called  by  another  co-accused  for  his 
defeoce,  if  the  case  of  the  latter  is  adverse  to 
that  of  the  former.  RAM  CHAND  CHATTERJEE 

V.  Hanip  Sheikh,  21  C.  Ml. 

(533)— Ss.  137  and  1%Q^ Gross- examination 
by  "parties  of  witness  called  by  Court— Grim. 
Pro.  Code  (1882),  s.  540. — A  witneiss  summoned 
and  examined  by  the  Court  under  a.  510  of  the 
Code  of  Criminal  Procedure  cannot,  as  of  right, 
be  cross-examined  either  by  the  prosecutor  or 
by  the  accused.  The  Court  should,  as  a  general 
rule,  however,  allow  the  parties  to  cross- 
examine  the  witaeps  if  they  desire  to  do  so. 
Churaiv.  Queen-Empress,  S.C.  275,  Oudh, 
(12  W.R.  Cr.  75  and  3  B.L.R.  A.C  145,  R.) 

(534)— S.  138— Ses  Nos.  470,  533,  supra. 

(535)— Ss.  138,  167,  33— See  Crim.  Pro, 
CODE,  1898,  Es.  352,537,  9  A,  609  =  A.W.N. 
1887.  143. 
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(536)— g.  144—5^0  Sanction  to  psosh- 
OUTB,  Nature  and  form  op  Sanction, 
7  C.L.J.  49  =  7  Cr.  LJ.  10  =  85  C,  141='2  M.L. 
T.  500. 

(537)— S.  li5-^Depositions  before  conpnit- 
ting  Magistrate  — Use  in  Sessions  Court. — 
Where  the  Sessions  Judge  wishes  to  use  deposi- 
tions taken  before  the  committing  Magistrate, 
he  should  record  them  as  exhibits  in  his  own 
Court,  and  not  read  them  to  the  jury  without 
reading  them  to  the  witness  or  exhibiting 
them.  QUEfiN-BMPRESS  v.  SOMA  Dalji,  Rat. 
Un.  Cr.  C.  924  =  Cr.  Rg.  29  of  1897. 

(538)— 8, 145— See  Ceim,  Pro.  Code,  1898, 
3,  288.  Rat,  Un.  Or,  0.  728  =  Cr,  Rg,  56  of 
1894. 

(539)— S.  145— Statements  previously  tnade  by 
witness  and  recorded  in  the  absence  of  accused 
—Admissibility— See  Grim.  Pro,  CODE,  1898, 
s.  512,  157  P.L.R.  1911  =  10  Ind.  Cas.  119  = 
12  Cr.  L.J.  214. 

(540)— S,  145— See  PENAL  CODE,  s,  193, 
9  O.L.J,  378. 

(541)— Ss.  145,  161— See  Crim.  Pro.  CODE, 
1898;  S3.  162,  172,  10  C.W.N.  890  =  4  Cr.L.J. 
79  =  33  0.1023. 

(541-a)— S.  146-'-See  No.  400,  supra. 

(542) —  Ss,  146  and  151-^ Scandalous  questions. 
— There  is  nothing  in  the  provisions  ol  the 
Evidence  Act  to  prevent  the  prosecution  of  a 
person  for  defamation,  if  ha  puts  defamatory 
questions,  not  in  good  f^ith,  but  knowing  that 
the  imputation  they  convey  is  false  and  with 
the  sole  objaot  of  defaming  the  person  ques- 
tioned, although  such  question  may  be  relevant 
as  shaking  the  credit  of  the  witness.  HIGH 
COURT  Proceedings,  I7th  January,  i877, 
No.  119,  2  Weit8l9. 

(542-a)— S.  148— See  No.  515,  supra. 

(543) — S.  151—  Exemption  of  Judges  from 
giving  evidence— Co7npetency  of  Magistrate  to 
testify — Preliminary  enquiry. — It  has  been  held 
in  England,  on  grounds  of  public  policy,  that 
Judges  of  Courts  of  Record  ought  not  to  be 
compelled  to  give  evidence  of  matters  which 
have  come  to  their  knowledge  judioially,  and 
the  same  may  ba  considered  a  sound  rule  in 
regard  to  the  Judges  of  some  Courts  in  the 
mofussil.  But,  Magistrates  are  not  incapaci- 
tated to  give  evidence  of  matters  in  the  course 
of  a  preliminary  inquiry  into  a  criminal  charge, 
and  which  are  otherwise  admissible.  Ramasami 
AYYAN  v.  RAMU  MupAN,  3  M.H.C,  372,  [R., 
6M.H.C,  App.  43  =  2  Weir  777.] 

(544)-S.  151— See  No.  542.  supra. 

(545)  — S.  153—  See  WITNESS—  EXAMINA- 
TION OF  WITNESSES,  Rat.  Un.  Cr,  0,  344  = 
Cr,  Rg.  37  of  1887. 

(546)— S,  153— See  Nos.  16,  53,  supra. 

(547)— 8. 154— See  Crim.  Pro,  Code,  1898, 
s.  257,  28  C.  594. 
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(548)— S.  155—  Statements  before  volice 
officer  b1^  witness  —  Examination  of  police 
oficer, — It  is  not  illegal  to  examine  a  police 
otfioer  for  the  purpose  of  impeaching  the  cre- 
dit of  a  witness  who  gives  evidence  in  favour  of 
an  accused  at  his  trial,  having;  previously 
given  a  statement  to  the  polioa  of3ficer  different 
from  and  inconsistent  with,  his  subsequent 
statement  at  the  trial.  EMPEROR  v.  JaqardeO 
PANDB,   27  i.  569  =  A.W.N,  1905.  64. 

(549)— S.  155,  cl,  ^—Statements  -previously 
made  by  loitiieises.—'^vjo  persons  complained 
to  their  employer  that  the  accused  and  another 
person  had  assaulted  them  and  that  they  had 
been  forced  to  give  up  money  that  was  in  their 
possession.  But  they  stated  at  the  trial  of  the 
accused  that  he  was  not  the  man  who  assaulted 
them.  A  record  made  by  the  Police  Head 
Constable  of  the  complaint  of  one  of  them  was 
filed  as  evidence,  and  a  letter  from  their  em- 
ployer setting  out  the  complaint  was  also  filed, 
and  in  both  the  accused  wag  named.  Neither 
the  Head  Constable  nor  the  employer  was  call- 
ed as  a  witness.  Held,  that  the  former  state- 
ments made  by  the  two  persons  implicating  the 
accused  could  be  used  only  under  s.  155,  cl.  (3) 
of  the  Evidence  Act,  for  discrediting  their  evi- 
dence given  in  the  case,  but,  in  themselves, 
they  oould  not  be  used  as  substantive  evidence 
against  the  accused  by  converting  and  regard- 
ing the  same  as  the  evidence  given  on  oath  by 
the  witnesses  subject  to  cross-examination. 
Emperor  v.  Cherath  Choyi  Kutti,  25  M. 
191  =  2  WelF820. 

(550)— S,  155— See  No.  479,  supra. 

(551)— Ss.  155,  \57— Former  statfiment  of 
witness  not  on  oath  —  Value  as  evidence. — A 
statement  made  by  a  person  at  an  inquest  can 
only  be  used  to  corroborate  or  to  contradict  a 
subsequent  statement  of  the  same  person  ad- 
missible as  evidence.  But  when  the  subse- 
quent statement  is  itself  unworthv  of  credit,  it 
cannot  be  materially  strengthened  by  showing 
that  the  witness  had  previously  (at  the  inquest) 
made  a  statement  partly  in  agreement,  and 
partly  in  direct  material  disagreement  with  it. 
In  re  Bayanna,  2  Weir  821. 

(552)— Ss.  155,  157— See  POLICE  REPORT, 
17  P.R.  1866,  Cr. 

(553)— Ss.  155,  159— Cnm.  Pro  Code,  s.  162 
— Statement  reduced  to  writing  by  police  officer, 
use  to  be  made  of. — A  statement  reduced  to 
writing  by  a  police  officer  under  s.  162,  Grim, 
Pro.  Code,  cannot  have  the  effect  of  a  deposition ; 
but  though  it  is  not  evidence,  the  police  officer, 
to  whom  it  was  made,  may  n'^e  it  to  refresh  his 
memory  under  s.  159  of  the  Evidence  Act,  and 
may  be  cross-examined  upon  it  by  the  counsel 
against  whose  cause  the  testimony  aided  by  it 
has  been  given.  The  person  making  the  state- 
ment may  properly  be  questioned  about  it ;  and, 
with  a  view  to  impeach  his  credit,  the  police 
officer  himself,  or  any  other  person  in  whose 
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hearing  the  statement  was  made,  can  be  exa- 
mined on  the  point  under  s.  155  of  the  Evidence 

Act.  Queen-Empress  v.  Sitaram  Vithal, 
IIB.  6S7.  [F.,  27  A.  469  =  A.W,N.  1905,64; 
Appr., 15  A.  25;  R.,  19  A.  390  =  A.W.N.  1897, 
174.  P.B.,  11  B.  659.  22  B.  596,  7  A.L.J.  468  = 
11  Cr.L.J.  235  =  6  Ind,  Cis.  lOl.  Rat.  Un.  Or. 
C.  503,  U.B.R.  1897—1901,  31.] 

(554)— Ss.  155,  159— Crm.  Pro.  Code,  Act 
X  of  1812,  s.  119.— The  effect  of  s.  119  of  the 
Grim.  Pro.  Gode,  is  to  allow  police  officers 
conducting  an  investigation  to  reduce  to  writing 
statements  made  by  witnesses,  and  such 
writing,  though  it  may  not  be  used  as  evidence 
to  prove  the  guilt  of  the  accused,  may  be  used 
under  ss.  155,  159  of  the  Evidence  Act.  Where 
the  statement  is  not  reduced  to  writing,  the 
officer  may  be  examined  to  impeach  the  credit 
of  a  witness  who  made  such  a  statement,  under 
s.  155,  and  the  officer  may  refer  to  the  writing, 
if  he  has  reduced  to  writing,  for  refreshing  his 
memory  under  s.  159.  REG  v.  UttamCHAND 
Kapurchand.  11  B.H  C.  120.  [F,,  7  A.L.J. 
463  =  11  Cr.L.J.  235  =  6  Ind.  Cas.  101;  R., 
19  A.  390,  1  Ind.  Cas.  970.  .36  G.  281  =  9  G  L.J. 
199  =  9  Cr.  L.J.  452  =  13  C.W.N.  197  =  5M.L.T. 
97;  Diss.,  8  C.  154  =  10  CL.R.  51.] 

(555) — S.  157— Corroborative  evidence  when 
to  be  let  in. — Before  corroborative  evidence  is 
admissible,  the  evidence  sought  to  be  corrobora- 
ted must  have  been  given.  NiSTARINEE 
DaSSEE  v.  RAI  NUNDO  Lall  Bose,  5  C.W. 
N.  XYI.     [R.,  3  L.B.R.  240  =  5  Cr.  L.J.  411.] 

(556)— S.  157 —Stale^nent  of  witness  before 
police — Relevancy —Suffi,ciency  of  such  state- 
ment to  support  conviction. — A  statement  made 
by  a  witness  to  a  Chief  Constable  can  only  be 
used  under  s.  157  of  the  Evidence  Act  to  corro- 
borate the  evidence  of  the  first  witness  at  the 
trial.  Such  a  statement,  standing  by  itself, 
can  furnish  no  legal  basis  for  a  conviction. 
Queen-Empress  v.  YAEub,  Rat.  Un.  Cr. 
508  =  Cr.  Rg.  28  of  1890. 

(557)— S.  157— See  ACCOMPLICE —ACCOM- 
PLICE EVIDENCE— Necessity  for  Corro- 
boration, 3  P.R.  1904,  Cr. 

(558)— S.  157— Inquiry  by  Kanungo—Kan- 
ungo's  report  and  evidence —  Admissibility — 
See  Grim.  PRO.  Code,  1898,  s.  148  =  12  Cr. 
L.J.  480  =  12  Ind.  Cas.  88. 

(559)— S.  157— Statements  made  to  Police 
when  reduced  to  writing  are  not  admissible — 
Police  officer  can  depose  to  the  statements — 
See  Crim.  Pro.  Code.  1898,  s.  !62,  16  Bom. 
L.R.  603  =  2  Bom.  Cr.  G.  234  =  15  Cr.  L.J,  690 
=  26  Ind.  Gas.  138. 

(560)— S.  157— See  Crim.  Pro.  Code,  1898, 
s.  162,  22  B.  596. 

(561)— 8. 157— See  Grim.  PRO.  Code.  1998. 
ss.  162  and  367,  13  C.W.N.  197  =  5  M.L.T.  97  = 
9  C.L.J.  199  =  36  G.  281  =  9  Gr.  L.J.  452  =  1  Ind. 
Cas.  970. 
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(562)— 8.  157  -See  UNLAWFUL  ASSEMBLY, 
6  M.L.T.  17  =  11  Or.  L.J.  30  =  4  lud.  Gas.  700. 

(563)— S.  157— See  Noa.  83.  136,  138,  218, 
243,  214,  269,  308,  375,  531,  551,  552,  supra. 

(564)— Bs.  157  and  161— See  GRIM.  PRO, 
CODE,  ss.  162,  172,  13  O.G.  7. 

(565)— S.  159  —  Crim.  Pro.  Code  (1898), 
s.  162 — Mashirnama — Evidentiary  value. — The 
"  Mashirnama  "  is,  at  best,  a  statement  to  the 
Police ;  and  such  a  writing  cannot,  under 
s.  162,  Crim.  Pro.  Code,  be  admitted  as  corrobo- 
rative evidence.  Such  writing  may,  however, 
be  used  for  the  purpose  of  refreshing  the  memory 
under  s.  159,  Evidence  Act,  CROWN  v.  BALOCH 
Khan  wd.  Kandero,  i  S.L.R.  38,  Cr.  =  7  Ind, 
Ca8.38  =  llCr.  L,J.498.  (32B1H,E.)  [Exyl  , 
12  Gr.  L.J.  489  =  12  Ind.  Gas.  209  =  5  S.L.R. 
31.] 

(566)— S.  159— See  Nos.  553,  554,  supra. 

(567)— Ss.  159,  IQO— Examination  of  Magis- 
trate taking  down  a  confession — Refreshing 
Tnemory. — A  Magistrate,  who  took  down  a 
confession,  may,  while  being  examined  as  a 
witness,  be  allowed,  under  s.  159  or  s.  160, 
Evidence  Act,  to  refresh  his  memory  by  refer- 
ring to  his  record  of  that  confession.  EMPEROR 
v.  GHAiTU  GaherA,  16  C.P.L.R.  122.  (9  G. 
455.  Appr.,  23  B.  221,  15  C.  595,  17  C.  862,  13 
C.P.L.R,  107,  B.) 

(568) — Ss,  169  and  160 — Refreshing  memory. 
— A  witness  who  was  present  at  an  arbitration, 
and  had  compared  the  draft  and  fair  copy 
minutes  made  by  the  clerk  and  had  found  the 
latter  to  be  correct,  was  allowed  to  refresh  his 
memory  as  to  what  occurred  at  the  arbitration, 
by  reference  to  the  fai"r  copy  minutes  made  by 
arbitrator's  clerk.  NISTARINEE  DASSEE  v, 
Rai  Nundo  Lall  Bose,  5  C.W.N,  xyi. 

(569)— Ss.  159,  160  —  See  PENAL  CODE, 
s.  124A,  5  M.L.T.  393  =  32  M,  384  =  9  Cr.  L.J. 
466  =  2  Ind.  Cas.  33. 

(570;— S.  160— See  Nos.  567,  568,  569,  supra. 

(571)— S.  161 — Bight  to  inspect  writing  used 
lo  refresh  memory — Grounds. — The  grounds 
upon  which  the  opposite  party  is  permitted  to 
inspect  a  writing  used  to  refresh  the  memory  of 
a  witness  are  threefold  : — (1;  to  secure  the  full 
benefit  of  the  witness's  recollection  as  to  the 
whole  of  the  facts  ;  (2)  to  check  the  use  of  im- 
proper documents  ;  and  (3)  to  compare  his  oral 
testimony  with  his  written  statomeno.  The 
opposite  party  may  look  at  the  writing  to  see 
what  kind  of  writing  it  is,  in  order  to  check 
the  use  of  improper  documents.  But  it  is 
doubtful  whether  ho  is  entitkd,  except  for  this 
particular  purpose,  to  question  the  witueea  us 
to  other  and  indepeudem.  matteis  ooniained  in 
the  same  seriea  ot  writings.  If  the  right  to 
look  at  the  writing  is  not  exercised  before  or 
at  the  ruomeuu,  when  the  witness  used  it  to 
refresh  bis  memcrj-  in  order  to  answer  a  parti- 
cular question,  it  cannot  be  retained  throughout 
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the  whole  of  the  subsequent  examination  of  the 
witness.  JHUBBOO  MAHTON  v.  EMPRESS, 
12  CL.R.  233, 

(572)— S.  161— See  Nos.  541,  564,  supra. 
(573)— S.  162— See  No.  479,  supra. 
(574)— S.  163— See  No.  479,  supra. 

(575) — S,  165— Irrelevant  questions— Refusal 
to  ansioer — Penal  Code,s.  179. — Under  s.  165  of 
the  Evidence  Act,  a  Judge  has  power  to  ask 
any  question  he  pleases  about  irrelevant  facts, 
if  he  does  so  in  order  to  discover  or  obtain  pro- 
per proof  of  relevant  facts.  But  where  the 
question  is  asked  with  a  view  to  criminal  pro- 
ceedings being  taken  against  the  witness,  the 
witness  is  not  legally  bound  to  answer  it,  and 
he  cannot  be  punished  under  s.  179, 1. PC,  for 
refusing  to  answer.  Queen-Empress  v. 
HARI  LAKSHMAN,  10  B,  183.  [B.,  13  B.  600.] 

(576) — S.  165~Exa7ninaiion  by  Court— Right 
to  cross-examine. — When  the  prisoner  has  exa- 
mined or  declined  to  cross-examine  a  witness, 
and  the  Court  examines  him  of  its  own  motion, 
the  witness  cannot  then,  without  the  special 
permission  of  the  Court,  be  subjected  to  cross- 
examination.  REG.  v.  SakHARAM  MUKUNDJI, 
11  B.H.C.  166, 

(577)— S.  165 — Judge's  poioer  to  put  irrelevant 
questions, — Under  s.  165,  a  Judge  has  the  power 
of  asking  irrelevant  questions  to  a  witness,  if 
he  does  so  in  order  to  obtain  proof  of  relevant 
facts  ;  but  if  he  asks  questions  with  a  view  to 
criminal  proceedings  being  taken  against  him, 
he  is  not  bound  to  answer  him  and  cannot  be 
punished  under  s.  179,  I, P.O.  In  re  HARI 
LAKSHMAN,  Cr.  Rg.  14-10-1885, 

(578)— S,  165  —  See  Witness— Examina- 
tion OP  WITNESSES,  5  C,  614  =  5  C.  L.R.  364. 

(679)— S.  165— See  Nos,  288,  309,  supra. 

(580)— S.  161— Applicability  o/,— The  section 
is  applicable  to  criminal  as  well  as  to  civil 
oases.  Queen  v.  Hurribole  CHUNDER 
Ghose,  1  C.  207  =  23  W.R.  Cr.  36,  [F.,  9  Bom. 
L.R.  789  =  6  Cr.  L.J.  164  =  2  M.L.T.  414  =  32 
B.  111.] 

(581)~S.  167— Scope  of.-S-  167,  Evidence 
Act,  applies  to  criminal  as  well  as  to  civil  cases, 
and  lo  criminal  cases,  whether  or  not  the  trial 
has  been  had  before  a  jury.  The  expression  in 
that  section,  "  the  Court  before  which  such 
objection  is  raised,  "  includes  the  reviewing  of 
appellate  Court.  IMPERATRIX  v.  PITAMBER 
JINA,  2B,61  [i?.,  19  B.  749,  32  B.  111  =  9  Bom. 
L.R.  789  =  6  Cr.L.J.  164  =  2  M.L.T.  414,  10 
M.L.J.  147,] 

(532)  — S,  167— Scope  and  applicability  of.— 
Per  Green,  J.— S.  167,  Evidence  Act,  applies 
as  well  to  the  High  Court  sitting  as  a  Court  of 
original  jurisdiction  as  to  the  same  Court 
sitting  for  the  consideration  of  a  reserved  point. 
Per  Sargent.  CJ.—The  provisions  of  s,  167 
are  made  applicable  by  the  clearest  possible 
words  t':  all  judicial  prce;  eoii.gi^  in  or  before 
any  Court,  and  are,  therefore,  applicable  to  the 
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High  Court,  sitting  under  s.  26  of  the  Letters 
Patent,  "to  determine  the  point  of  law  reserved 
and  pass  such  judgment  aad  sentence  as  to 
this  Court  shall  seem  right."  Per  Bayley,  J. 
(dissenting). —S-  167  is  inapplicable  to  trial  by 
jury  in  the  Presidency  towns  and  was  neve; 
intended  to  alter  the  coustitution  or  vary  the 
powers  of  the  High  Court  as  a  Court  for  decid- 
ing points  of  law  reserved  for  its  consideration. 
The  term  "  decision  "  is  inapplicable  to  trial  by 
a  Judge  and  Jury.  REG.  v.  NavrOJI  Dada- 
&HAI,  9  B  H.C.  358.  IB-,  I  C.  207,  25  W.R.  36, 
2  B.  61,  19  B.  749,  10  M.L  J.  147,  32  B.  Ill 
=  0  Bom,  L  R.  789  =  6  Cr.  L  J.  164  =  2  M,L.T> 

(583)— S.  l&l—Scofe  and  apvlicatiliiy  of  — 
The  section  applies  to  criminal  tnals  by  jury  in 
the  High  Court.  REG  v.  NAVROJI  DaDABHM, 
9  B.H.C.  358. 

(584)— S.  167,  irrelevant  evidence,  admission 
of,  in  trial  by  jury — High  Court's  poiccrs.— The 
words  "lu  any  case"  in  s.  167,  Evidence  Act, 
are  wide  and  include  criminal  trials  by  jury. 
The  English  law  with  reference  to  the  granting 
of  new  trials  when  evidence  has  been  impro- 
perly admitted,  does  not  apply  to  India.  Where 
part  of  the  evidence  which  has  been  allowed  to 
go  to  the  jury  is  held  to  be  inadmissible,  it  is 
open  to  the  High  Court  in  appeal  either  to  up- 
hold the  verdict  upon  the  remaining  evidence 
on  the  record,  or  to  qua-ih  the  verdict  and  order 
a  new  trial.  QuEEN-Empeess  v.  RAMCHAN- 
DRA  QOVIND  HARBHB,  19  B.  7i9.  [F.,  Rat. 
Un.  Cr.  C.  855  ;  R.,  10  M.L.J.  147,  F.B.,  25 
M.  61-2  Weir.  271,  P.  C] 

(585)— S.  167— Crim,  Pro.  Code  (1872), 
s.  266— Duty  of  Judge.— Though  s.  167  of  the 
Evidence  Act  implies  that  the  improper  recep- 
tion of  evidence  is  not  generally  to  be  made  a 
ground  for  the  reversal  of  a  judgment,  unless  it 
was  objected  to  by  the  party  prejudiced  by  such 
reception,  yet,  s.  256  of  the  Crim.  Pro.  Code, 
lays  down  that  it  is  the  duty  of  the  Judge  in  his 
discretion  to  prevent  the  production  of  inadmis- 
sible evidence  whether  it  is  objected  to  by  the 
parties  or  not.  REG.  v.  DAYA  ANAND,  11  B. 
H.  G.  ii. 

(586)— S.  167— Pou)«rs  of  appellate  Court.— 
Where  no  objiction  was  raised  to  the  reception 
of  improper  evidence  in  the  lower  Court  and  the 
appellate"  Ccurt  finds,  that  there  is  sufficient 
evidence,  discarding  the  improper  evidence  ad- 
mitted, to  sustain  a  conviction,  held  that  the 
appellate  Court  should  not  interfere  with  the 
conviction.  REG.  v.  ParbHUDAS,  U  B.H  C 
90. 

(587)_s.  167— See  APPELLATE  COURT,  24 
M.  523  =  2  Weir  340  ==1  Weir  340  =  2  Weir  712. 

(598)  — S.  l&l—Sec  LETTERS  PATENT- 
LETTERS  PATENT,  1865,  (BOMBAY),  s.  26, 
9  B.H.C.  358. 

(589)— S.  167— Sec  VERDICT  OF    JURY,  8  C- 
739  =  12  C.L.R.  233. 
•  (590)— B.  167— See  Nos.  Ill,  141,  535,  sUpra. 


Evidence,  Bankers  Books  Act. 

See  ACT  XVI a  OP  1891. 

Evidence  of  Prisoners. 

See  ACT   XV  OF    1869  (PBISONBE'S  TESTI- 
MONY). 


Evil  Spirits. 

(1) — Beating  inflicted  with  the  ohiect  of  curing 
an  illness  casting  out  an  evil  spirit  resultmg  in 
death — ,What  offence  cemmitted — Measure  cf 
punishment. — The  accused,  under  the  genuine  be- 
lief that  they  were  acting  for  the  benefit  of  a 
young  woman,  and  with  her  consent  and  that 
of  her  relatives,  inflicted  a  severe  beating  with  the 
object  of  curing  her  of  an  illness  by  casting  out 
an  evil  spirit.  As  they  acted  without  due  care 
and  attention  the  woman  died.  Held, — that 
there  was  neither  the  intention  nor  the  know- 
ledge that  death  would  be  the  result,  requisite 
to  bring  the  act  within  the  definition  of  culpa- 
ble homicide,  and  that  the  cSeuce  committed 
vras  one  under  s.  304-A  of  the  Indian  Penal 
Code.  NGA  PO  KYAW  v.  KISGEMPEROE, 
U.B.R.  1902-1903,  Yol.  I,  Penal  Code,  1. 

Beating  to  exercise  evil  spirits — Death — See 
PENAL  Code,  Ss,  84,  304,  Rat.  Ua.  Cr.  C. 
603. 

Exaggeration. 

Of  facts— Ses  FALSE  CHARGE,  L.B.E.  1893— 
1900,  443. 

Examination. 

See  Medical  Examination. 
Admission  to  University,   on  false  personation 
and  signing  answers   papers  in  another's  name 
—See   Cheating— General,    12  M.  151  =  1 
Weir  480  =  1  Weir  541  =  13  Ind.  Jur.  53. 

Examination  of  Accused. 

See  accused  PERSON. 
See  Confession, 

See  Crim.  Pro.  Code,  1898.  ss.  164,  842. 
364. 

(1)— Crim.  Pro.  Code  (1882),  s.  M2— Nature 
of,  previsions  of. — The  provisions  of  s.  342  of  the 
Crim.  Pro.  Code  as  to  the  examination  of  an 
accused  person  are  imperative.  QUEEN-EM- 
PRESS  V.  Manchi,  Rat.  Un.  Cp.  C.  625  =  Cr. 
Rg.  SO  of  1892. 

{2)— Crim.  Pro.  Code,  s.  342—  Scope  — 
Examiyiation  of  accused  tender  the  section, 
nature  of. — The  examination  of  the  accused 
person  for  which  the  section  provides  is  an 
examination  touching  the  matter  on  which  be 
is  being  tried.  It  does  not  apply  to  an  examina- 
tion in  another  case  in  which  the  person  who 
is  being  examined  is  not  himself  an  accused 
person.  QUEEN-EMPRESS  v.  TIRBBNI.  20  d. 
426  =  A.W.N.  1898,  102.  [R.,  33  C.  1353  =  4 
Cr.  L.J.  145  =  10  C.W.N.  962.] 

(S)—Crim.  Pro.  Code  (1882),  a.  342— S^te- 
ment  of  accused,  hmo  to  he  taken, — In  taking 
down  the  statement  of  an  accused  under  s.  342, 
■\  Magistrate  should  reccrd  in  lull  the  questions 
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put  to,  and  the  answers  given  by  the  accused, 
and  the  whole  must  ba  made  conformable  to 
what  the  acoused  declares  to  bo  the  truth  ;  he 
must  certify  that  his  examination  of  the  ac- 
cused contains  a  full  account  of  the  statement 
made  by  the  accused.  EMPEliQR  v.  Nagar 
PUKSHOTAM,  i  Bota.  h.R,  461. 

{i)—S.  342,  Crim.  Pro.  Code—Procedura 
under.-S.  342,  Crim.  Pro.  Code,  does  not  permit 
a  Magistrate  to  submit  the  accused  to  an 
embarrassing  and  cruel  series  of  questions 
intended  rather  to  puzzle  him  than  to  elucidate 
the  case,  or  to  enable  him  to  furnish  an  expla- 
nation to  the  circumstances  appearing  in 
evidence  against  him.  EMPEROR  v.  Anant 
NARAYAN,  6  Bora.  L.R,  94. 

(o)—Crim.  Pro.  Code  (1898) ,  s.  3Qi— Defect 
in  the  recording  of  a  etatement,  Iwio  to  he  cured 
— Statement  by  accused  to  a  Magistrate  deputed 
to  verify,  adtHissibility  of. — Whtso,  m  recording 
the  examination  of  the  accused,  which  was 
taken  on  two  several  occasions,  the  Magistrate 
made  the  certificate  required  by  s.  364,  on  the 
first  page  oi  the  record  only,  although  the 
record  of  the  exammation  taken  on  the  first 
day  alone  extended  over  two  pages,  and  that 
taken  on  the  second  day  was  written  entirely 
on  the  second  page,  hela  that  the  defect  was 
cured  by  the  evidence  of  the  Magistrate.  Where, 
on  the  accused  stating  before  the  committing 
Magistrate  that  the  deceased  had  fallen  from  a 
terrace  and  his  respiration  stopped  and  that  he 
had  buried  his  ornaments  under  a  tree,  another 
Magistrate  deputed  to  verify  these  statements 
took  the  accused  to  the  place  of  occurrence,  and 
was  shown  a  place  on  the  roof  of  his  house  from 
which  he  said  the  boy  bad  fallen,  and  the  place 
where  he  admitted  he  had  buried  the  body  of  the 
boy,  held,  that  thestateinents  made  to  the  latter 
Magistrate  were  not  admissible  in  evidence. 
King-Emperqr  v.  Rajani  KANTO  KOER, 
8  C.W.N.  22.  (9  M.  224.  2  C.W.N.  702,  F.) 
IB.,  9  Cr.L.J.  56  =  4  N.L.R.  163  ;  D.,  9  C.  L. 
J.  55  =  10  Gr.L.J.  325  =  3  Ind.  Gas.  625.] 

(6)— Crim.  Pro,  Code,  s.  366— Examination 
of  accused  under,  how  to  be  used  at  the  trial.-— 
The  examination  of  an  accused  person,  which  is 
directed  by  s,  366  of  the  Crim.  Pro.  Code  to  be 
given  in  evidence  at  the  trial,  should  be  put  in, 
and  read  as  part  of  the  case  lor  the  prosecution 
before  the  accused  person  is  called  upon  to 
enter  on  his  defence.  CRIMINAL  CIRCULAR, 
No.  11  OF  1867,  8  W.R.Cr.  Cir.  6. 

{T)—Crim,  Pro.  Code  (1898),  s.  3i2— Filling 
up  gap  in  piosecution  evidence  by  questioning 
the  accused. — A  gap  in  the  evidence  tor  prosecu- 
tion cannot  be  filed  up  by  any  statement  made 
by  the  accused  in  his  examination  under  s.  342, 
Crim.  Pro.  Code.  An  omission  to  p^ove  the 
making  and  publishing  of  an  alleged  libel  can- 
not be  made  up  by  the  stal.ements  made  by  the 
accused  in  answer  to  questions  put  to  him 
under  s.  342.  MOHIDLEN  ABDUL  KaDIR  v. 
BHPBROR.  27  M.  238  =  2  Weir  408.  [fi.,  i9 
M.  37'^  =  4  Cr.L.J.  ^1,  3  L.B.R.  2U8  =  4  Cr.L. 
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J.  417,  9  Cr.L.J,  50  =  4  N.L.R.  163.  36  M.  457 
=  10  M.L.T.  506  =  1911  M.W.N.  576  =  12  Ind. 
Cas.  961  =  12  Cr.  LJ.  585  =  22  M.L.J.  73.] 

{8)  — Capacity  of  accused  to  testify— Person 
arrested  by  police  as  accomplice. — A  person 
arrested  by  the  police  as  an  accomplice  and 
sent  up  for  trial  is  an  accused  person,  and  could 
not  be  examined  as  a  witness,  unless  be  is 
discharged  or  acquitted.  NABI  Buksh  v. 
Emperor,  12  P.R,  1902,  Cr.  =  lQOP.L,R.  1902. 
(38  P.R.  1887.  Cr.  1  B.  610,  2  A.  160,  10  B. 
190,  R.  ;  16  B.  661  =  10  C.L.R.  553,  D.)  [F., 
9  P.R.  1906  Cr.;  B.,  21  P.R.  1904,  Cr.  ;  D.,  8 
P.R.  1904,  Cr,] 

(9) — Purpose  of  examination  of  accused — Call- 
ing  accused  for  his  defence — Omission  to  comply 
with  law  invalidates  trial— Crim.  Pro.  Code, 
ss.  342,  289,  537.— The  terms  of  s.  342,  Crim. 
Pro.  Code,  are  imperative  and  require  the  Court 
to  question  the  accused  generally  on  the  case, 
after  the  witnesses  for  the  prosecution  have  been 
examined  and  before  he  is  called  upon  for  his 
defence,  for  the  purpose  of  enabling  him  to 
explain  any  circumstances  appearing  in  the 
evidence  against  him.  But,  under  s.  289,  the 
examination  of  the  accused  is  optional,  if  there 
are  no  circumstances  for  the  accused  to  explain. 
Again  under  s.  289,  if  the  Court  considers  that 
there  is  evidence  that  the  accused  committed 
the  offence,  the  Court  must  call  on  the  accused 
to  enter  on  his  defence.  Obviously  the  record 
must  show  that  this  requirement  of  the  law  has 
been  fulfilled  ;  and  the  substance  of  the  accu- 
sed's defence  should  be  recorded.  The  omission 
to  call  upon  the  accused  to  enter  on  his  defence 
is  not  cured  by  s  537,  Crim.  Pro.  Code,  as  such 
omission  occasions  a  failure  of  justice.  NGA 
Thet  U  v.  King-Emperor,  2  L.B.R.  lis. 
(23  C.  252,  B.) 

(10)— Act  XXV  of  1861,  s.  205— Act  X  of 
1872,  s.  3^.6— Attestation  of  Magistrate. — Under 
s,  205  of  the  Crim.  Pro.  Code,  it  is  not 
necessary  for  the  Magistrate  to  state  in  the 
body  of  the  examination  that  the  state- 
ment comprised  every  question  put  to  the 
accused  and  every  answer  given  by  him,  and 
that  he  had  liberty  to  add  to  or  explain  his 
answers.  Attestation  at  the  foot  of  the  exami- 
nation is  sufficient  ;  but  in  case  of  doubt,  oral 
evidence  should  be  admitted  to  prove  the  re- 
gularity of  the  proceedings.  QUEEN  v.  GOSHTO 
LalDUTT,7  B.L.R,  app.  62  =  13  W,R.Cr.  68. 

(11)—  Crim.  Pro.  Code  (1872),  s.  248— 
Examination  of  accused  before  committing 
Magistrate, — The  fact  that  an  accused  person, 
who  has  been  examined  by  the  committing 
Magistrate,  makes  other  aad  different  state- 
ments in  his  examination  before  the  Court  of 
Sessions,  does  not  make  his  statement  before 
the  committing  Magistrate  no  evidence. 
EMPRESS  V.  BHAGUA,  A.W.N.  1881,  59. 

(12)— Crim.  Pro.  Code  (1872),-  s,   250— Exa- 

mination  of  accused  person.—^  Sessions  Judge 

should  examine  an    accused    person,    whether 

,,  defended  ()r   undefended,  before  h^  is  called  on 
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for  his  defence,  the  terms  of  s,  250,  beiug  ia 
this  respeot  mandatory.  Id  the  event  of  non- 
respousion  on  the  part  of  the  accused,  that  fact 
should  be  recorded  before  proceeding  with  the 
trial.     EMPEESS  v.  BAIJA.  A.W  N.  1881,  99. 

(13) — Murder  case — Examination  of  accused 
at  covimencement  of  inquiry, — It  ia  most  im- 
proper in  a  Magistrate,  if  not  illegal,  to  begin  a 
murder  case  with  the  examination  of  the 
accused  who  comes  fresh  from  the  hands  of  the 
police  who  made  the  inquiry.  Any  confessional 
statements  made  by  the  accused  in  such 
examination  are  of  little  value,  EMPRESS  v. 
KURA,  A.WN.  1882,  166. 

(14)— Cnm.  Pro.  Code,  Act  X  of  1882, 
SB.  342,  36i— Exaj7tination  of  accused  at  the 
commencement. — It  is  improper  if  not  actually 
illegal,  to  examine  an  accused  person  at  the 
commencement  of  the  inquiry  or  trial,  often 
with  a  view  to  extract  damaging  admissions 
from  him.  EilPRESS  v.  BUDHA,  A.W.N.  1884, 
106. 

(15)— Criwz.  Pro,  Code  (1861),  ss,  205,  366, 
399 — Accused  not  properly  examined — Admissi- 
bility of  his  statements. — Held  that  the  examina- 
tion of  the  accused  before  the  Magistrate,  put 
in  evidence  before  the  Court  of  Sessions, 
not  having  been  recorded  according  to  the 
provisions  of  s.  205,  Crim.  Pro.  Code,  1861, 
was  not  admissible  as  evidence  in  the  case,  and 
that,  considering  that  the  evidence  was  insuffi- 
cient to  sustain  a  conviction  the  prisoner  should 
be  acquitted  under  s.  399,  Crim.  Pro.  Code. 
EEG.  V.  TIMMI,  2  B,H.C,125.  [Com.,  2  B.H.G. 
395;  i?.,  10  B.H.G.  166,  F.B.] 

(16)— Crim.  Pro.  Code  (IBQI)— Examination 
of  accused  not  property  taken — Procedure-  — 
Where  the  alleged  confession  by  an  accused 
before  the  Magistrate  was  inadmissible,  because 
not  taken  as  prescribed  in  s.  205,  Crim.  Pro. 
Code,  the  High  Court  remanded  the  case  in 
order  that  the  Magistrate  may  take  any  evidence 
that  may  be  forthcoming  to  prove  the  alleged 
confession.  Where  the  witness  says  that  the 
confession  by  an  accused  person  v?as  given 
freely,  and  was  not  elicited  by  any  threat  cr 
promises,  the  form  of  the  questions  is  immate- 
rial, even  although  it  as^ums  the  prisoner's 
guilt.  Reg.  v.  PEVADI  6m  BaSSAPPA,  2  B. 
H.C.  397.  [R.,  2  B  HG.  395,  10  B.H.G.  166, 
F.B.] 

(17)— Cnwt.  Pro.  Code  (1861),  ss.  205  a>!d  366 
— Examinaiion  of  accussd  —  Admissibility  in 
evidence. — The  exammation  under  s.  205,  to  be 
admissible  as  evidence  under  s.  366,  must  be 
taken  in  the  form  of  questions  and  answers,  and 
certified  as  required  in  s.  205.  But  if  it  be  not 
so  taken,  the  Court  can  order  the  confession  to 
be  proved  by  the  evidence  of  the  writer  of  the 
examination,  or  other  pproon  who  was  present. 
But,  where  the  evidence,  exclusive  of  the 
inadmissible  evidence,  is  sufficient  to  support 
the  conviction,  it  may  be  affirmed  by  the  High 
Court  without  remanding  the  case ;  and  the 
admission  of  such  an  exim'.natiou  by  the  Court 
of  SeesioQS  does  not  invalidate  the  trial  and 
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conviction  under  ss.  426,  439.  REG  v.  VlTHOJI 
valad  APFA,  2  B.H.C.  398.  [B.,  2  B.H.G. 
395.  10  B.H.C.  166,  F.B.] 

(i7-a) — Where  the  confession  of  an  accused 
before  a  Magistrate  is  inadmissible  in  evidence, 
not  being  taken  as  prescribed  in  s.  205,  Grim. 
Pro.  Code,  the  Sessions  Judge  should  take  any 
evidence  forthcoming  to  prove  the  alleged  confes- 
sion and  to  certify  the  result  of  such  inquiry 
and  evidence  to  the  High  Court.  REG.  v. 
Ganu  Bapu,  2  B.H.C.  Cr.  398.  [R.,  10  B.H. 
C.  Gr.  166,  F.B.] 

See  Grim.  Pro.  Code,  1898,  s.  209,  23  M. 
636  =  2  Weir  253. 

See  Grim.  Pro.  Code,  1893,  ss.  242,  244, 
342,  537.  2L.B.R.  239. 

See  CRIil,  Pro.  Code,  1893,  ss.  287,  289, 
3V2,  1  O.C.  85. 

Sie  Crim.  Pro.  Code,  1898,  s.  289,  S.G.  95, 
Oudh. 

On  oath,  if  regular— See  CRIM.  Pro.  Code, 
1898,  8.  476,  8  Bom.  L.R.  5S7  =  4  Or.  L.J.  165. 

See  Evidence— General,  15W.R.  Cr.  83, 
Examination  of  Comp).ainant. 

See  Complainant. 

See  Crim.  Pro.  Code,  1598,  ss.  500,  20i. 

See  Grim.  Pro.  Code,  1898,  s.  201,  6  Bom. 
L.R.  662. 

See  Grim.  Pro.  Code,  1898,  s.  353,  Rat.  Un. 
Gr.  C.  24  =  Cr.  Rg.  23-9-1869. 

See  Practice  and  Procedure,  U.B  r, 

1897—1901,  Vol.  I,  67. 
Examination  of  Witness. 

See  Cross-examination.   . 
See  Evidence. 
See  Witness. 

(1)  —  Evidence  of  witnesses.  Record  of — 
Adjournment. — The  evidence  of  witnesses  should 
invariably  be  recorded  as  soon  as  possible  after 
their  attendance.  If,  from  unavoidable  causes, 
an  adjournment  is  indispensable,  there  should 
be  no  unnecessary  delay.  Witnesses  remaining 
over  from  one  day  should,  as  a  rule,  be  examin- 
ed at  the  first  sitting  of  the  Court  on  the 
following  day.  By  this  means  the  public  will 
be  put  to  no  inconvenience,  and  justice  will  be 
administered  in  a  prompt  and  satisfactory 
manner.  CRIMINAL  CIRCULAR,  No.  12,  27TH 
November,  1365,  i  W.R  Cr.  Cir.  1. 

{.2)  —Examination  oj  medical  witnesses— Record 
of— Proof  of-Crim.  Pro.  Code,  ss.  368,  369.— 
The  examination  of  a  medical  witness,  which, 
under  s.  308,  Crim.  Pro.  Code,  1181,  the  Court 
is  directed  to  receive  as  prima  fade  evidence, 
should  be  put  in  and  read  as  p  irt  of  the  case 
for  the  prosecution.  It  mu^fc  be  in  proper 
form  and  duly  attested  or  otherwise  strictly 
proved.  Under  s.  369,  the  examination  cannot 
ba  read  as  i.-vii.!,':u.:a,  unle'ii  it  is  proved  that  the 
witness  is  dead   or  the  Court   is  satisfied  that 
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for  sufficient  cause  his  attendance  cannot  be 
procured  CRIMrNAL  CIRCULAR,  No.  11  OP 
1867,  SW.R.Cr.  Cir.  6. 

(3)— Crim.  Pro.  Coie  (1861),  s.  195— Exami- 
nation of  loitness. — Under  8.  195,  Grim.  Pro. 
Code,  a  Sessions  Judge  is  bound  to  take  a  note 
of  each  witness'.s  deposition  as  the  examination 
proceeds.  It  is  mt  a  sufficient  compliance 
with  the  section  to  merely  state  that  a  witness 
"deposes  as  last  witness."  ReQ.  v.  ByHA 
valad  8URJIM,  1  B.H.C.  91, 

Refusal  to  examine  witness  of  a  party  to 
dispute  abiut  immoveable  property — Ses  Crim. 
Pro,  code,  1898,  s.  145,  31  0.  635. 

Of  witnesses -See  CRIM.  PRO.  GODB,  1898, 
9.  540,  6  C.W.N.  98. 

Power  of  Judge  to  delegate  to  assessors — 
See  Judge,  5  W.R.  Cr.  59. 

See  Security  for  good  behaviour,  2 
N.W.P.  406. 

Examination  Papers. 

See  Act  XV  op  18S9,  ss.  3  and  4,  1  L.B.R. 
133, 

Exchange. 

See  Grim.  Pro.  Code,  1898,  s.  517,  12  Cr. 
LJ.  473. 

Excise. 

(\)—AciXX.lof  1856.  s.  71~Information— 
Jurisdiction  when  Maqistrate  was  also  Collector. 
—Under  s.  71  of  Act  XXI  of  1856,  forfeitures 
and  penalties  prescribed  for  certain  oSanoes 
against  the  provisions  of  the  Act  could  be 
adjudged  by  the  Magistrate  only  on  the  inform 
ation  of  the  Collector  or  an  Abkari  Officer 
CHOWETH  Ram  v.  Crown,  13  P.R.  1870,  Cr 

Excise  ca°es — Accomplice  evidence — Corrobo 
ration— See  ACCOMPLICE— ACOOMPLICB  EVI 

DENCE— Necessity  for  Corroboration 
U.B.R.  1911.  3rd  Qr.  96  =  14  Ind.  Gas,  968  = 
13  Cr.  L.J.  424. 

Excise  Act. 

See  ACT  XIII  OF  1857. 

See  ACT  X  OF  1871. 

See  ACT  I  OF  1878. 

See  ACT  XXII  OF  1881. 

See  ACT  XII  OF  1895. 

See  Ben.  act  XI  OF  1849, 

See  BEN.  ACT  XXI  OF  1856. 

See  BEN.  ACT  VII  OF  1878- 

See  Bom.  act  III  OF  1852. 

See  Bom.  Act  V  of  1878. 

See  MAD,  ACT  III  OP  1864. 

See  MAD.  Act  VI  OP  1871, 

See  Mad.  ACT  I  OP  1886. 
Excise  (Amendment)  Act. 

See  Ben.  act  IV  op  1881. 
Excise  Coliector. 

Whether  a  Court  —  See  PERJURY,  10 
C.W.N.  220  =  3  Cr.  L.J.  195. 


Excise  Officer. 

See  ACT  XXII  OF  1881,  ss.  34  A,  36,  47.  15 
P.R.  1887,  Cr. 

Police  officer  invested  with  powers  under  s.  44, 
Excise  Act,  whether— See  ACT  XIT  OP  1896, 
ss.  36,  37,  38,  44.  57,  49,  52.  13  P.R.  1910. 
Cr.  =  27P.W.R.  1910  =  6  Ind.  Ga?.  717  =  11  Cr. 
L,J.  394. 

See'kCT  XII  OP  1896.  ss.  44  (-2).  48  and  57, 
A.W.N.  1903,  157  =  5  A, L.J.  444  =  30  A.  377  =  8 
Cr   L.J.  5. 

Police  officer  whether  an — S''e  \CT  XII  OP 
1896,  ss.  44,  57,  .36,  37,  38,  2  P.R.  1914,  Cr.= 
138  P.L.R.  1914  =  15Cr.  LJ.  336  =  23Ind.  Gas. 
688. 

ExclasioQ  of  Time. 

In  obtaining  copy  of  judgm-Tnt — See  ACT 
XV  OP  1877,  s.  12,  10  C.  642. 

Excommunication . 

See  Caste. 

Threat  oi—Sp.e  CRIMINAL  INTIMIDATION, 
8  M.  140  =  2  Weir  249  =  2  Weir  22  =  1  Weir  624  = 

See  CRIMINAL  Trespass,  4  M.  243. 

See  Defamation,  ii  Bom.  L.R.  638  =  3 
Ind.  Cas.  744.  6  M.  381  =  1  Weir  595  =  1  Weir 
624,  1  Weir  574  =  6  M.H.C.  App.  46. 

See  HOUSE  TRESPASS,  1  Weir  523. 
Execution. 

(1)  Execution— Meaning — Absence  of  signa- 
ture. — "  Execution  "  does  not  sesm  necessarily 
to  involve  signing  a  document,  though  the 
expression  is  commonly  understood  in  that 
sense.  Under  the  Burmese  law  and  practice, 
executing  instruments  without  signature 
should  be  recognised  by  the  Court.  QUEEN- 
EMPRESS  V.  Ml  NAN  THA,  U  B.R.  1892— 
1896,  Vol.  I,  303. 

Execution  of  Decree. 

See  DISPUTE  AS  TO  POSSESSION  OF  IMMO- 
VEABLE PROPERTY,  6  C.L.R.   206. 

See  Escape  prom  lawful  custody, 
1  B.H.C.  Or.  38. 

Bailiff  breaking  open  doors  in — Assisting  the 
bailiff— Intention— See  MISCHIEF,  Rat.  Un. 
Cr.  C.  949. 

See  Penal  Code,  ss.  99,  186,  Rat.  Un.  Cr. 
C,  380  =  Cr.  Rg.  33  of  1888. 

Effect  of  endorsement  bv  Nazir — See  PENAL 
CODE,  8.  147,  17  C.W.N.  941  =  14  Cr.  L.  J,  274 
=  19  Ind.  Gas.  705. 

See  PEN.iLCODE,  s.  183,  15  B.  564. 

Application  for — False  verification — Omission 
to  certify  for  amounts  received — False  evidence 
— Offence  against  public  justice — Intention  to 
defraud  whether  material — See  PENAL  CODE. 
ss.  191,  193,  7  S  L.R.  25  =  14  Cr.  L.J.  456  =  20 
Ind.  Cas.  616. 

See  PENAL  Code,  b.  206,  23  G,  217  =  5  C. 
W.N.  291. 
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Exeoation  of  Hecvee^eoticluded. 

See  PENAL  Code,  ss.  909,  210,  9  M.  101  =■! 
Weir  183. 

Decree-holder  realizing  more  than  U  due  to 
him — Duty  of  executing  Court  to  find  out 
amount  due — Decree-holder  when  punishable. 
See  Penal,  Code,  a.  210. 11  P.W.P..  1914,  Cr. 
=  23  Ind.  Cas.  471  =  15  Cr.  L.J.  263. 

Fraudulent  execution— Sanction  to  nroseoute 
—See  PENAL  CODE,  s.  210,  59  P.L.R  1911  = 
12  Cr.  L.J.  189  =  10  Ind.  Cas.  646. 

See  PENAL  Code,  s.  210,  4  M.  325. 

See  PENAL  Code,  s.  323,  5  Bom,  L.R.  977. 

Judgment-debtor  raising  money  on  the  mort- 
gage of  his  houBe  already  sold  in — Cheating— 
See  Penal  Code,  s.  420,  10  P.W.R.  1912.  Cr. 
=  114  P.L.R.  1912  =  15  Ind.  Cas.  88=13  Cr. 
L.J.  456. 

See  Superintendence  op  High  Court, 

7  W.R.  430. 

ExecutioQ  of  order  for  Maintenance- 
See  Grim.  Pro.  Code,  1898.  s.  488. 
See  Maintenance. 

Execution  Proceedings. 

See  Executive  Proceedings. 

(1) — Execution  proceedings  are  judkiil  pro- 
ce«diw(ys  — PONNUSAMI  Pillay  v.  CHOCKA- 
LiNGAM  Pillay,  25  M.L.J.  593  =  14  M.L.T. 
512  =  1913  M.W.N.  1002. 

Whether  '  Judicial  proceedings' — See  Crim. 
Pro.  Code,  1898,  ss.  4  (m),  195,  476,  10  N.L. 
R.  177. 

See  Crim.  Pro.  Code,  1893,  s,  476,  10  C.L. 
J.  450. 
Executive  Order. 

Of  District  Magistrate— See  REVISION  — 
MISCELLANEOUS  CASES,  A.W.N.  1902,  175. 

Executive  Officers. 

Powers  of  Executive  or  Judicial  Officers  from 
what    source    derived  —  See     MAGISTRATE, 

Jurisdiction  of— General,   17  O.C.  263  = 
15  Cr.  L.J.  668  =  25  Ind.  Cas.  996. 

Executive,  Powers  of  the. 

Power  of  Courts  to  question  legality  of 
executive  orders  under  Crim.  Pro.  Code — See 
Jurisdiction  of  Criminal  courts  — 
General,  6  C.  88. 

Executive  Proceedings. 

{!)— Judicial  proceedings  and  executive  pro- 
ceedings distinguished.— The  essence  of  a  judicial 
proceeding  is  a  declaration  of  the  law  on  the 
particular  case  which  has  to  be  arrived  at  as  a 
decision  of  certain  legal  relations.  The  essence 
of  an  executive  proceeding  is  an  act  done  under 
such  and  such  circumstances  and  enquired  into 
when  necessary  with  a  view  to  determine 
whether  in  the  particular  case  they  call  for  or 
justify  such  act.  REFERENCE  No.  62  OP  1877, 
Rat.  tJn.  Cr.  C.  129. 


Exemption  from  Persocal  Attendance. 

Women  charged  with  abetment  of  bigamy — 
Vague  complaint — No  allegation  of  specific 
acts  — Right  to  be  allowed—Sse  CrIM.  PRO. 
CODE.  1893,  g.  205,  7  S.L.R.  161  =  16  Cr. 
LJ.  539  =  24  Ind.  Cas,  947. 

Exercising  Evil  Spirits. 

See  Evil  Spirits. 

Beaticg  to  exercise  evil  spirits— Death—See 
Penal  Code,  ss.  84,  304,  Rat.  Un.  Cr.  C.  603. 

Exhibits. 

In  criminal  cases,  return  of —  See  CRIM. 
Pro.  Code,  1898,  s.  517,  L.B.R.  1893—1900, 
55. 

Exparte  Order. 

(D-^Grim.  Pro.  Code,  s.  Hi— Exparte  Older 
—  When  can  be  passed, — An  exparte  order  under 
s.  144  can  only  be  passed  in  cases  of  emergency 
or  when  there  is  no  time  to  serve  notice. 
Venkataraya  Goundan  V,  The  very 
reverend  N.  RouDt,  8  M.L.T.  180=7  Ind. 
Cas.  3$3  =  11  Cr.L.J,  U9. 

Order  in  a  oroceeding  under  s.  145,  Crim. 
Pro.  Code  — See  CRIM.  PRO.  CODE,  1898, 
8.  145,  6  C.W.N.  925. 

See  Dispute  as  to  possession  of  im- 
moveable PROPERTY,  4  M.  121  =  2  Weir  113 
=  5  Ind.  Jur.  637. 

Proceedings  for  maintenance — Exparte  order, 
validity  of— See  MAINTENANCE,  1  C.L.J.  102. 

See  NUIS.\NCE  UNDER  CRIM,  PRO.  CODE, 
8  A.  99  =  A.W.N.  1886,  27. 

Exparte  Proceedings. 

See  MAGISTRATE,  JURISDICTION  OP— 
GENERAL  JURISDICTION,  2  Weir  38  =  7  M.H. 
C.  App.  43. 

Expenses  of  Witnesses. 

Recalling  prosecution  witnesses  after  charge 
framed — Payment  of— Procedure— See  CRIM. 
PRO.  CODE,  1893,  ss.  256.  257,  254.  244  (3),  8 
N.L.R.  65  =  15  Ind.  Cas.  970  =  13  Cr.  L.J.  554. 

Expert. 

See  EVIDENCE— EXPERiT  EVIDENCE. 

See  Evidence  Act,  1872,  ss.  45-47. 

(1) — Evidence  —  Expert  witness—  Material 
toitness— Examination  on  eommission. — Where 
an  expert  witness  appears  to  be  the  principal 
witness  in  the  case,  his  examination  on  commis- 
sion should  not  be  granted.  MCGRath 
V.  C.  PRACHIS,  9  Ind.  Cas.  347  =  9  M.L.T.  334, 
=  12  Cr.L.J.  64-1911  1  M.W.N.  97.  ^■ 

Expert  Evidence. 

See  EVIDENCE— Expert  EVIDENCE. 

Expiry  of  Sanction. 

See  SANCTION  TO  PROSECUTE  <-EXPIRY 
OF  SANCTION  AND  LIMITATION. 

Explanation  of  Charge. 

See  CHARGE— EXPLANATION  OP  CHARGB. 
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Explosives  Act. 

See  Act  IV  OF  1884. 
Extension  of  Time. 

See  Crim.  Pro.  CODE,  1898,  s.  195,  cl.  (6), 
12  Or.  L.J.  382  =  11  led.  Gas.  246. 

See  Sanction  to  prosecute— Expiry 
OF  Sanction  and  Limitation,  8  CW.N. 

797. 

Extortion. 

See  Penal  Code,  ss.  383—389. 

(1)— Penal  Code,  ss.  71,  170,  383— Personat- 
ing a  jpublic  servant  and  committing  extortion 
thereby — Separate  convictions  and  separate 
sentences. — Where  the  evidence  showed  that 
the  accused  falsely  personated  a  public  servant, 
and  through  it,  committed  an  act  of  extortion, 
held,  that  the  first  and  second  paragraphs  of 
s.  71,  I.P.C.,  did  not  apply,  that  the  third 
paragraph  did  not  apply,  as  the  offence  of 
personating  a  public  servant  could  not  be  dealt 
with  as  a  constituent  element  of  the  ofience  of 
extortion,  and  as  the  ofience  under  s.  170  was 
complete  before  the  latter  had  begun,  and 
could  not  therefore  merge  into  the  ofience  of 
extortion,  of  which  ofience  personation  as  a 
public  servant  formed  no  necessary  ingredisnt, 
and  that  separate  sentences  should  therefore  be 
awarded,  irrespective  of  the  provision  of  s.  71, 
l.P.C,  but  with  due  regard  to  the  provisions 
of  s  35,  Crim-  Pro.  Code.  Queen-Empress 
v.  WAZIR  JAN,  10  A.  88  =  A.W.N.  1887,  274. 
[jB.,  27  A.  294  =  1  A.L.J.  604  =  A.W.N.  1904, 
232.] 

(2) — Penal  Code,  s.  384 — Exacting  payment  o) 
money  from  owners  of  tiespassing  cattle  on 
threat  of  impounding  the  cattle.— A  payment 
taken  Irom  the  owners  of  trespassing  caitle 
under  the  influence  of  a  threat  that  the  cattle 
would  be  impounded,  if  the  payment  was 
refused,  was  held  not  lo  amount  to  an  extortion 
because  the  payment  was  made  undtr  threat  of 
what  was  a  proceeding  which  was  lawful  and 
which  did  not  furnith  ground  for  a  civil  action. 
High  Court  Proceedings,  12th  January 
1880,  No.  66,  1  WeiF  438. 

(3)— Penal  Code,  s.  384— Trespass  of  cattle 
on  accused's  land — Accused  receiving  money 
payment  on  threat  of  impcundttig  the  cattle. — 
The  complainant's  sheep  trespassed  on  the  field 
of  the  accused,  during  the  night,  and  caused 
damage  to  his  crops.  On  hib  attempting  to 
drive  the  sheep  to  the  pound,  certain  mediators 
intervened  and  advised  the  complainant  to  pay 
for  the  damage,  and  the  complainant,  on 
payment  of  the  sum  demanded  by  the  accused, 
brought  back  his  sheep.  Held,  ihat  the  accused 
lad  not  committed  extortion  inasmuch  as  the 
complainant  was  not  put  in  fear  of  an  injury  as 
defined  by  the  Penal  Code,  and  as  the  accused's 
intention  was  not  dishonest.  Bi  re  PETHI- 
REDLA  "ViraPPA,  1  Weir  440. 

{i)— Penal  Code,  s.  383— Extortion— Threat 
by  a  joint  vakil  to  withdraw  from  a  case,  unless 
additional  fee  is  paid. — Th^  accused,  a  junior 
vakil  for  the  complainant,  in  the  absence  of  his 
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Extortion — continued. 

senior,  and  when  his  senior's  instructions 
were  simply  to  obtain  an  adjournment  of  the 
case,  threatened  that  he  would  withdraw 
from  the  case  unless  an  additional  fee  was  paid, 
and,  on  such  payment  conducted  the  case ; 
held,  that  the  accused  had  not  committed 
extortion,  as  the  threat  was  not  a  matter 
giving  rise  to  a  civil  action.  HIGH  COURT  PRO- 
CEEDINGS, 14TH  January  i870.  No.  91,  1 
Weir  438  =  3  M.H.C.  App.  14.  [F.,  1  Weir  438.] 

(5) — Penal  Code,  s,  384:— Absence  of  dishonest 
intention. — Where  a  toll-keeper  proceeded  to 
collect  the  tolls  from  certain  cartmen,  in  a 
manner  which  he  believed  to  be  lawful,  and 
the  cartman  unfastened  the  bullocks  and  left 
the  cart  there,  held  that  the  toll-keeper  was 
not  guilty  of  extortion,  inasmuch  as  the  ele- 
ment of  dishonesty  was  entirely  wanting.  In 
re  Padati  Chenchu  Keddi,  1  Weir  440. 

(6)—  Penal  Code,  s.  384 — Threat  to  use  process 
of  law  for  enforcing  payment  of  more  than 
one's  due  — Though  to  threaten  to  use  the 
process  of  the  law  is  perfectly  lawful,  to  do  so 
for  the  purpose  of  enforcing  payment  of  more 
than  is  due  is  illegal  and  such  a  threat  made 
with  such  an  object  must  be  held  to  be  threat 
of  injury  sufficient  to  constitute  the  ofience  of 
extortion.  The  fact  that  the  ofience,  with 
which  the  complainant  was  liable  to  be  charged 
was  compoundable  would  make  no  difierence 
regarding  the  ofience  of  the  accused.  In  re 
Sakireddi  APPAL-SAWMI,  1  Weir  441. 

(1)— Levying  money  without  authority  under 
cover  of  a  hookumnamah,  net  extortion — 
Nature  of  the  offence — Essential  of  txtorlion. — 
A  Deputy  Inspector  entrusted  the  Head 
Constable  with  a  hookumnamah  ittued  with  the 
object  of  collecting  certain  statistical  informa- 
tion as  to  rates,  etc.  The  constable  levied 
small  sums  without  authority  under  the  cover 
of  the  said  hookumnamah,  and  misappropriated 
them.  Eeld,  that  the  constable  was  not  guilty 
oi  extortion,  but  of  cheating,  as  the  merchants 
paid  those  sums  more  in  consequence  of  their 
credulity  than  in  consequence  of  any  personal 
fear.  To  amount  to  an  ofience  of  extortion, 
property  must  be  obtained  by  intentionally 
putting  a  person  in  fear  of  injury  to  that 
person,  and  thereby  dishonestly  inducing  him 
to  part  with  his  property.  Further,  the  mere 
issue  of  a  hookumnamah,  however  inexpedient 
and  not  unlikely  to  lead  lo  extortion,  is  no 
legal  ground  for  a  conviction  of  abetment  of 
cheating  or  of  extortion.  QUEEN  v.  MEAJaN, 
4W.R.  Cr.  5 

(8) — Delivery  of  property  by  the  person  ptlt 
in  fear— Essential  to  extortion. — Where  a  per- 
son, through  fear,  ofiers  no  resistance  to  the 
carrying  off  of  his  property,  but  does  not 
deliver  any  of  the  property  either  to  the  prison- 
ers or  to  any  one  elte,  the  ofience  committed 
is  robbery  and  not  extortion-  Delivery  by  the 
person  put  in  fear  is  essential  in  order  to  con- 
stitute the  offence  of  extortion.  QUEEN  v. 
Duleblooddeen  Bheik,  S  W.R.  Cr.  )9. 
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Extortion  —continued. 

(9) — Terror  of  criminal  charge,  a  fear  of 
injury — Threatened  charge  true  o-  false  im- 
viaterial. — The  terror  of  a  criminbl  charge  is  a 
fear  of  injury  within  the  meaning  of  s.  383. 
Extortion  may  be  equally  committed  ,  whether 
the  charge  is  false  or  true.  QUEEN  v.  Mo- 
BARRUK,  7  W.R.  Cr.  28. 

(iO)  — Obtaining  money  under  threat  of  loss 
of  situation. — The  making  use  of  oral  or  sup- 
posed influence  by  a  member  of  a  certain  esta- 
blishmenii  to  induce  the  other  members  of  that 
establishment  to  give  him  money  against  their 
will,  threatening  in  case  of  refusal  the  loss  of 
their  situations,  is  extortion  within  the 
meaning  of  s.  384,  Penal  Code.  Meer  ABBAS 
ALI  V.  Omed  ALI,  18  W.R.Cf.  17. 

{11)— Feigning  attempt  to  commit  offence- 
Penal  Code,  s.  387. — The  feigning  of  an  attempt 
to  commit  suicide  in  order  to  extort  money  is 
an  offence  under  s.  387  of  the  Penal  Code.  REG. 
V.  Gregory,  1  ind.  Jur.  N.  S.  423. 

(12) — Penal  Code,  s.  384 — Extortion,  what 
constitutes.— In  order  to  constitute  the  offence 
of  extortion,  it  is  not  necessary  that  the  threat 
should  be  used,  and  the  property  received,  by 
one  and  the  same  individual.  It  may  be  mat- 
ter of  arrangement  that  the  threat  should  be 
used  by  some,  and  the  property  received  by 
others  ;  and  they  would  be  all  guilty  of  extor- 
tion. It  would  not,  under  such  circumstances, 
be  necessary  to  charge  the  receivers  with  abet- 
ment, although  that  might  be  done  ;  but  then, 
under  the  provisions  of  the  Code,  the  punish- 
ment would  be  the  same  as  for  extortion.  REG. 
V.  SHANKER  BHAGVAT,  2  B.H.C.  394. 

(13)— Penal  Code,  Act  XLV  of  1860,  s.  383-- 
Extortion—Fear  of  injury — Bona  fide  claim  of 
right. — Where  there  was  no  proof  that  any  such 
fear  of  injury  was  caused  as  is  contemplated  in 
s.  383  of  the  Penal  Code,  or  that  payment  of 
money  was  induced  thereby,  and  it  was  shown 
that  the  accused  might  have  demanded  the 
payment  under  a  bona  fide  claim  of  right,  held 


Extortion  —concluded. 

that  a  conviction  for  extortion  was  not  sustain- 
able. REG.  v.  ABDUL  KADAR,  3  B.H.C.  Cr. 
45. 

See  Abetment,  31  C  710. 

Wrongful  confinement  —  Money  paid  to 
obtain  release — Receiving  illegal  gratification — 
See  ACCOMPLICE— General,  27  C.  925=4  C 
W.N.  755. 

See  Cheating—General,  i  W.R.  Cr. 
Letters,  12. 

See  Joinder  of  charges— Misjoinder 
OF  CHARGES,  10  C.W.N.  53  =  3  Cr.  L.J.   141. 

See  Joinder  of  charges— When  legal, 
132  P  L.R.  1902. 

See  PENAL  Code,  sg.  85,  86,  387,  398,  6  L. 
B.R.  100  =  5  Bur.  L.T.  193  =  17  Ind.  Gas.  800  = 
13  Cr.  L.J.  864,  P.B. 

See  Penal  Code,  s.  94,  14  B.  115. 

See  Sanction  to  prosecute— authori- 
ties   competent  to   grant    Sanction, 

etc.,  7  M  H.C.  182. 

See  SANCTION  TO  PROSECUTE— CON- 
DITIONS requisite  for  grant  of  SANC- 
TION, ETC.,  6  M.L.T.  128. 

Extradition. 

See  Charge— General,  17  B.  869. 

Effect  of  illegal  arrest  on  trial  of  accused- 
See  Grim.  Pro.  Code,  1898,  s.  188,  13  Bom. 
L.R.  296  =  35  B.  225  =  12  Cr.L.J.  356  =  10  Ind. 
Gas.  956. 

Extradition     warrant    issued   after   enquiry 

by  Government  if  bar  to    High   Court's   enter- 

i    taining   application — See     HABEAS    CORPUS, 

15  C.W.N.  1053  =  14    C.L.J.  375  =  12  Cr.  L.J. 

505. 

Extradition  Act. 

See  ACT  XV  OF  1903. 
Extradition  and  Foreign  Jurisdiction  Act. 

See  ACT  XI  OF  1872. 
See  ACT  XXI  OF  1879. 
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